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IntroducHon

1. - Je pense que la Solution realiste et efficace des questions qui

nous sont aujourd'hui posees, doit etre recherchee en fonc-

ticn de deux considerations qui me paraissent fondamentales, et,

chcse curieuse, d'allure contraire.

D'une part, on ne saurait contester que la creation des Com-
munautes Europeennes exige, de fagon urgente, la revision de

nos conceptions traditionnelles ä propos des jugements repres-

sifs etrangers.

Mais, d'autre part, on s'habitue difficilement ä l'idee d'un

droit penal qui ne serait pas, sinon essentiellement, du moins

principalement territorial.

2.- Des amenagements importants ä la doctrine classique doivent

etre envisages. Nous ne vivons plus en vase clos. Nous de-

vüiis prendre conscience de ce que VEurope des Six constitue un

fai: nouvaau dans l'evolution des relations internationales. C'est

une creation originale, specifique ; il s'agit d'un ensemble unifie,

ayant ses institutions et ses buts propres, plutot regi par un droit

interne elargi que par les principes du droit international.

Les Traites Europeens (1) accordent aux ressortissants des six

ELa.s, les libertes d'etablissement, de circulation et de prestation

de Services. L'equivalence des diplomes universitaires est acqui-

se en principe. Le commerce s'unifie. Le credit s'elargit. Le pro-

gres social se generalise uniformement. La Cooperation militaire

s'etend. Le formalisme international tend ä disparaitre. L'unite

* Rapport presente au Colloque franco-belge de l'Union Interna-

tionale des Magistrats, le 29 avril 1961 ä ILiege.

(1) Voy. aussi Tratte Benelux du 3 fevrier 1958, art. 1 ä 5.



des conceptions rend possible la lutte en commun contre la cri-

minalite.

3 - Peut-on, dans ces conditions, s'en tenir ä l'application d'une

theorie' fondee sur une conception purement territoriale,

voire nationaliste, sur l'idee perimee du contrat social et la notion

de plus en plus abandonnee de souverainete de FEtat ?

Comment admettre, par exemple, qu'une personne dechue par

un tribunal frangais du droit de conduire un vehicule, puisse

impunement voyager au volant de sa voiture dans cinq pays de

la Communaute ?

Comment admettre que la recidive penale ne seit pas juri-

diquement realisee quand la condamnation anterieure resulte

d'un jugement rendu dans l'un des autres pays de la Communaute ?

C'est Monsieur le Procureur General Cornil qui ecrivait re-

cemment (2) : « On fait souvent grief aux generaux des pays pa-

» cifiques de ne preparer la defense que comme si l'attaque

» qu'ils auraient ä repousser ne devait etre que la continuation

» des Operations de la guerre precedente ; il ne faudrait pas que

» l'cn puisse adresser aux juristes le meme reproche de regarder

» exclusivement en arriere et de demeurer indifferents aux bou-

» leversements recents ».

Comme disait P.H. Simon: « la necessite, en histoire, n'est-

» ce pas une idee, devenue müre dans la conscience humaine, et

» qui exige le renversement d'une Situation?» (3).

D'ailleurs le legislateur europeen a lui-meme montre la voie

ä suivre. L'article 22 du Traite C.E.E. prescrit aux Etats d'engager

des negociations en vue d'assurer la simplification des formalites

auxquelles sont subordonnees la reconnaissance et l'execution

reciproque des decisions judiciaires.

4 - Mais — et c'est l'autre consideration soulignee au debut de

cet expose — il y aurait un danger evident ä vouloir elaborer

un vaste et audacieux programme d'internationalisation du droit

penal, conclusion d'une vue de l'esprit purement theorique, cor-

respondant ä un ideal international eleve mais pratiquement ir-

realisable. L'assimilation avec le droit international prive, notam-

ment, serait artificielle.

On ne saurait contester que le Droit penal international pre-

(2) Les possibilites du Droit International Penal, Bulletiii de VAca-

demie Royale de Belgique, 1955. pp. 244 et suiv.

(3) P.H.SIMON, Portrait d'un ofjicier, p. 144.

-ente de serieuses difficultes en raison de ses aspects politiques,

des susceptibilites nationales dont, malgre tout, on doit temr comp-

ce, et des differences encore essentielles, suivant nos pays, concer-

nant le fondement du droit de punir (Italic. Allemagne notam-

ment), le regime penitentiaire, l'organisation judiciaire (question

du Jury par exemple), et la nature meme des mesures de repres-

sion et de sürete.

Soyons certains qu'un echec soulignerait exagerement la vo-

cation nationaliste de nos legislations repressives, et favoriserait

ainsi Timmobilisme. Mieux vaut un progres limite, mais effectif,

qui, lui-meme, suscitera rapidement un nouveau pas en avant...

Serions-nous prets ä admettre, par exemple, qu'un citoyen

beige condamne par une juridiction etrangere ä la decheance de la

p^Assance paternelle, soit, d'office, dechu de ses droits de pere

sur ses enfants restes en Belgique, alors que, peut-etre, pareille

sanction ne lui aurait pas ete infligee pour le meme fait en Bel-

gique ?

Ou qu'un citoyen beige frappe d'interdiction professionnelle

ä l'etranger, pour infraction ä l'organisation locale, soit ipso jure,

dechu du droit d'exercer teile profession dans tous les pays de la

Communaute ?

Ne reste-t-il pas legitime, meme ä l'interieur ^ela Commu-

naute, que chaque Etat desire exercer un certam controle sur les

effets des condamnations etrangeres sur son territoire ?

Mais quel controle ? Suivant quelle procedure ? Et dans quels

cas exactement ?

5 - On voit donc que le Probleme est delicat, qu'il est soumis a

des tendances contradictoires, et que, dans ces conditions il

convient de proceder non d'une maniere empirique ou dialectique

mais suivant la methode experimentale : en somme, comme disaient

les Anciens, en degageant la regula du jus quod est.

Ainsi notre methode est toute tracee : examen objectif et cri-

tique du droit positif, pour en souligner, certes, les insuffisances,

mais aussi pour y chercher un programme :
reformes que sugge-

rent ces insuffisances memes, profit qu'on peut tirer de quelques

legislations timides et experiences isolees, et, surtout, enseigne-

m.ent qui se degage du droit compare et des tendances generales

du Droit penal international.

•

• *



I. Le Droit Positif

6 - Je n'ai aucunement l'intention de faire Vhistorique de notre

question. Mais je pense qu'il n'est tout de meme pas inutile

de souligner que le probleme des effets internationaux n'est pas

nouveau et qu'il a ete etudie avec soin depuis des siecles.

On trouve chez Bartole notamment (4) une doctrine precise

qui reprend la distinction, devenue classique, entre la force exe-

cutoire du jugement etranger : dans quelle mesure peut-on execu-

ter les condamnations qu'il prononce ; son autorite negative de

chose jugee: met-il obstacle ä de nouvelles poursuites
;
et enfin

son autorite positive de chose jugee : dans quelle mesure realise-

t-il ses effets, notamment au point de vue recidive (5), incapaci-

tes et decheances (6).

Donnedieu de Vabres cite un arret de la Chamhre de la Tour-

nelle du 24 mars 1631, qui declare non-recevable une action en

dommages-interets contre un meurtrier absous en pays etran-

ger ; et un arret de la Chamhre de VEdit du 31 aoüt 1634, qui decla-

re, dans le cas d'une infraction commise ä Geneve, l'action pu-

blique eteinte en raison du jugement dejä rendu par le Conseil

de Geneve (7).

On pourrait multiplier les exemples. Et meme la doctrine

classique du XIXe siecle, devenue essentiellement territoriale

sous l'influence des philosophes du contrat social et de l'exal-

tation du sentiment national, avait du accepter certains amenage-

ments de ses conceptions doctrinaires.

La question qui nous occupe a fait l'objet de deux congres

importants de {'Association Internationale de Droit penal : ä

ßucarest en 1929 (8) et ä Fribourg-en-Brisgau en 1960 (9).

A Bucarest fut adopte le vceu suivant : « Que toute sentence

?) penale, proncncee regulierement par le juge competent, suivant

» la loi normalement applicable, soit admise ä produire ä l'etran-

(4) DONNEDIEU de VABRES, Introduction ä VEtude du Droit Penal
International, Paris 1922, p. 146.

(5) Le für famosus notamment.
(6) P. ex. : Infamie, excommunication...
(7) DONNEDIEU de VABRES. Introduction... pp. 151 et 253.

(8) Rev. Int. Dr. Pen. 1929, n^s 3 et 4.

(9) R. LEGROS, Fribourg-Lisbonne, Rev. Dr. Pen. et Crim. 1960, juil-

let.

Le coUoque de Fribourg fut la reunion preparatoire du prochain
Congres de Lisbonne pour l'une des questions mises au Programme de ce
Congres : Vapplication de la loi penale etrangere par le juge national.
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» ger sous le controle de l'autorite judiciaire locale, les effets que

» necessite la Cooperation internationale lorsqu'ils sont conformes

» ä l'ordre public du pays oü ils doivent se realiser ».

Formule progressiste, certes, mais combien generale et pru-

do.ite; et qui ne resta cependant qu'une vaine declaration sans

resultats pratiques.

II semble que les travaux de Fribourg, qui seront poursuivis

en septembre prochain ä Lisbonne, seront plus efficients, en rai-

son precisement de l'evolution internationale recente, et des objec-

tifs limites, mais possibles, donnes aux rapporteurs.

7. - C'est l'article 13 de la loi du 17 avril 1878 contenant le titre

preliminaire du Code de procedure penale, qui regle, en Bel-

gique, la matiere des effets des jugements repressifs etrangers.

« Sauf en ce qui concerne les crimes et delits commis en temps

» de guerre, les dispositions precedentes (c'est-ä-dire celles rela-

» tives aux crimes et delits commis hors du territoire du Royaume)

» ne seront pas applicables lorsque l'inculpe, juge en pays etran-

» ger du chef de la meme infraction, aura ete acquitte ou lorsque,

» apres avoir ete condamne, il aura subi ou prescrit sa peine ou

» aura ete gräcie. Toute detention subie ä l'etranger par suite de

» l'infraction qui donne lieu ä la condamnation en Belgique, sera

» toujours imputee sur la duree des peines emportant privation

» de liberte ».

Application particuliere, en droit penal international, de la re-

gle fundamentale: non bis in idem (10). Application limitee ce-

pendant.

8. - Deux limites. En ce qui concerne les crimes et delits commis

en temps de guerre tout d'abord : les poursuites sont alors

toujours possibles, quelle que soit la decision dejä intervenue ä

l'etranger (11).

Preponderance de l'interet politique sur l'idee de justice, me-

fiance ä l'egard de decisions qui auraient subi l'influence de la

propagande ennemie.

(10) Application qu'on retrouve d'ailleurs avec diverses modali-

tes dans la plupart des droits etrangers. Voy. par exemple C. Pen. Alle-

mand, art 3 ä 7 ; C. Pen. danois, art. 10 ; C. Pen. polonais, art. 11.

(11) ALS aoüt 1943 — Cass. 27 novembre 1950, Pas., 1951, I, 180;

et les conciusions de M. HAYOIT de TERMICOURT, Premier avocat

general. , ., , x •
i

L'ordonnance frangaise du 9 novembre 1944 prevoit le cas special

de.; decisions rendues au cours de la guerre par des tribunaux allemands

ou italiens.



Par ailleurs, l'article 13 n'est pas applicable lorsqu'il s'agit

d'un crime ou d'un delit commis en Belgique et dejä juge ä Vetran-

ger en vertu des regles de la competence internationale : compe-

tence personnelle, competence universelle...

II ne vise que l'hypothese de rinfraction commise et jugee ä

letranger : il y a ä cet egard une jurisprudence bien etablie (12).

La jurisprudence anglo-saxonne est en sens contraire (13) ;

c'est plus juridique, plus logique et plus juste.

9. - Deux principes. Aux termes de l'article 13, la poursuite n'aura

pas lieu :

1" dans le cas d'acquittement ä l'etranger pour la meme in-

fraction, c'est-ä-dire, en vertu des principes generaux du droit

penal, pour le meme fait (14) ;

2° dans le cas de condamnation ä l'etranger, si la peine a ete

subie ou prescrite, ou gräciee (15).

10 - Deux precisions :
1° le non-lieu est assimile ä l'acquittement

(16).

2° la prescription de la peine se calcule se-

ien la loi beige, ce qui est une conception assez artificielle, une

decision etrangere ne pouvant logiquement subir l'effet d'une pres-

cription prevue par la lex fori ; en droit allemand et en droit

suisse, on a egard ä la prescription de la loi etrangere.

(12) Cass. 23 septembre 1907. Pas., 1907, I. 356: 16 decembre 1919

Pas., 1920. I, 10 ; 15 decembre 1952 Pas., 1953, I, 262. Contra, DONNEDIEU
de VABRES, Traite de Droit Criminel, n« 1861.

(13) Suprewc Court of California 23 avril 1948, Clunet, 1950, 952:

la loi californienne interdit les poursuites lorsque Tinculpe, pour le me-
me delit. commis en Californie, a dejä ete condamn6 en Gr^ce en ver-

tu de la competence personnelle.

(14) Cass. 4 septembre 1959, Rev. Crit. de Jurisprudence Beige, 1960,

132, et notre note.

(15) Un cas special: l'art. 12 de la loi du 12 mars 1858 concernant les

crimes et delits qui portent atteinte aux relations internationales (atten-

tat ou complot contre la personne du chef d'un gouvernement 6tranger.

complot contre un gouvernement etranger, outrages et violences ä l'egard

des agents diplomatiques accredites pres du gouvernement beige) sti-

pule que ces incriminations ne seront pas retenues lorsque l'inculp^ aura
ete poursuivi et juge contradictoirement en pays etranger.

307.
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16) Voy. cependant Cass. 27 septembre 1907 Rev. Dr. Pen. 1907 p,

11.- Deux ohservations. II faut noter, tout d'abord, le caractere

empirique de l'article 13. II reconnait ä la decision etrangere une

certaine autorite negative de chose jugee, justifiant le moyen d'ex-

ception de chose jugee, mais, en realite, dans le cas de condamna-

tion, il prescrit d'avoir egard non ä la chose jugee comme teile,

mais ä Vexecution du jugement.

Par ailleurs, on observera que l'article 13 peut etre utilement

invoque dans la controverse sur la question de savoir si les pour-

suites cont pofsibles en Belgique lorsqu'un beige a commis ä l'e-

tranger. dans les conditions prevues par la loi du 17 avril 1878,

un fait punissable en Belgique mais non punissable dans le pays

od le fait a ete commis. Theoriquement les poursuites sont pos-

ribles : c'est la loi beige qui est indiscutablement applicable, en

vertu de l'article 14 de la loi du 17 avril 1878. La Cour de Cassa-

tion s'est cependant prononcee en sens contraire (17), et sa

doctrine (18) trouve precisement appui dans l'article 13: car si

le prevenu avait ete poursuivi ä l'etranger, il aurait ete acquitte,

et n'aurait pu, par consequent, etre ä nouveau poursuivi en Belgi-

que.

12.- Teile est donc la theorie en droit beige, des effets des de-

cisions repressives etrangeres. C'est la theorie admise dans la

plupart des pays. En ce qui concerne le droit francais, les principes

sont les memes, sauf qu'ici rien n'est prevu concernant la deduc-

tion de la detention subie ä l'etranger ; mais dans la pratique, on

arrive. ä cet egard, au meme resultat. par la voie de la gräce (19).

La nouvelle loi russe du 25 decembre 1958 contenant les principes

de base de la legislation criminelle de l'U.R.S.S. et des Republiques

de rUnion, stipule en sa section 5, que les citoyens russes et les

apa':rides qui ont subi leur peine ä l'etranger pour les crimes com-

mis par eux en dehors du territoire sovietique peuvent voir leurs

Peines reduites ou meme completement remises (20) ; l'acquitte-

ment ä l'etranger est sans effet.

II convient de citer encore, et tout particulierement, les dispo-

sitions du Code Penal suisse sur la matiere, parce qu'on y trouve

(17) Arret VANDERHAEGEN du 15 juillet 1907. Pas., 1907. I. 334. Aln-

si le droit beige rejoint par la voie pretorenne la doctrine du code fran-

gais de procedure penale.

(18) Approuvee par DONNEDIEU de VABRES, Principes modernes

du Droit Penal International, p. 172 ; critiquee par contre dans les No-

velles, Procedure Penale, I, 1.

(19) Voy. les articles 689 ä 696 du nouveau Code de procedure pönale.

La loi frangaise prevoit expressement l'exception des attentats contre

la süret^ et le credit de l'Etat.



uie extension, mitigee il est vrai, mais remarquable de la force

executoire du jugement repressif etranger.

Ce sont les articles 3 et 5 qui prevoient que, dans certains cas

qu'ils precisent, la peine, ou le reste de la peine prononcee a 1 e-

tranger, sera executee en Suisse. Par contre l'art. 4 stipule, pour

d'autre cas, que le juge suisse imputera la peine subie sur la peine

ä prononcer.

Les prescriptions des articles 3 et 5 supposent evidemment un

'^onLröle par le juge suisse, donc une sorte d'exequatur penal, et

un tableau d equivalence entre les peines du droit suisse et Celles

des Codes etrangers.

13. Les decisions repressives etrangeres ont-elles cn Belgique

d'autrcs effets que ceux prevus par l'article 13 ?

Ont-elles. ä cote de cette autorite negative de chose jugee.

une certaine autorite positive, une certaine force executoire, une

autorite de fait, une valeur internationale ?

Cn doit bien constater que notre legislateur s'est montre, jus-

qu'ä present, assez timide dans ce domaine.

Les condamnations etrangeres sont sans effet au point de

vue recidive, concours, sursis, application des mesures de sürete,

incapacites civiles et politiques.

II n'exis^e pas d'exequatur penal, sauf, bien entendu, pour les

condamnations civiles, portees dans les jugements repressifs.

1 a decision repressive etrangere n'a meme pas d'autorite sur

Vaction civile ou ä fin civile intentee en Belgique. Une condam-

nation etrangere ne peut servir de base ä une demande en dz-

vorce ou ä une action en declaration d'indignite successorale.

En principe, en tout cas. Mais en pratique, on imaginerait mal

que ne soit pas exclu de la succession (art. 727, V du C. civil), ce-

lui qui aurait ete condamne par un tribunal etranger pour avoir

donne ou tente de donner la mort au defunt (21).

(20) Par ailleurs la loi penale russe est seule applicable aux in-'

fractions commises par des russes ou des apatrides ä l'etranger, et pu-

ni^-sables en Ru^sie.

En ce qui concernc les etrangers, est prevue la reserve de l'arran-

gement international.

(21) Avec cette circonstance encore qu'une poursuite dans le pays

s'averera le plus souvent impossible.

En ce qui concerne la valeur d'un jugement etranger de condamnation

du Chef d'adulti're, voy. Gand 19 nnars 1924. B.J. 1925, 207 et 5 novembre

1924, B.J. 1925, 212.
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La condamnation du chef d'abandoyi de famille (C. pen. art.

391bls) n'aura pas lieu si la decision relative ä la pension ali-

mentaire est une sentence etrangere qui n'a pas regu Vexequatur

(22). En cette magere essentiellement urgente, il semble que la

procedure d'exequatur pourrait etre supprimee, ou tout au moins
simplifiee, dans les relations entre pays de la Communaute eu-

ropeenne. (23).

Enfin, la regle que le criminel tient le civil en etat n'est pas

d'application dans les relations internationales (24),

Par ccntre, en droit suisse (art. 72), l'execution ä lelranger

d'une peine privative de liberte suspend la prescription (25).

14. Evidemment, les decisions etrangeres ont une certaine auto-

rite de fait : le juge national peut les prendre en considera-

ti( n en ce qui concerne notamment le taux de la peine, le benefice

du sursis, Foctroi des circonstances attenuantes. la faveur de la

rehabilitation ; au civil : comme element de preuve en matiere de

divorce, d'indignite successorale (art. 727, 2", C. civ.), de revoca-

tion pour ingratitude (art. 955 C. civ.).

C'est d'ailleurs ä cet effet que sont publiees au casier judiciaire

les condamnations rentrant cJans les categories prevues pour les

condamnations prononcees en Belgique, et resultant de decisions

rendues par des tribunaux etrangers, ä Charge des Beiges, dans

(22) Constitue un probleme different la question de l'application

des regles du droit international prive lorsque le litige penal e^t mele de
questions civiles : appreciation de Tage de la majorite. de la validite du
mariage. des liens de filiation. de la valid'te d'un cheque (Voy. sur ces

questions : Corr. Brest 18 octobre 1949 Rev. de Sc. Crim. 1950. 415. observ.

L. HUGUENEY ; Tribunal superieur de Madrid, 7 novembre 1915, cite

par DONNEDIEU de VABRES, Prhicipe^.. p. 194; Pars 28 mars 1052

Gaz. Pal. 1952, I, 423. Clunet 1952. 880).

Un autre probleme encore : celui de la loi applicable dans la de-

termination de la « minorite penale ».

(23) II convient de signaler, ä cet egard, qu'une Convention signee

ä Vienne le 25 octobre 1957 entre la Belgique et TAutriche, approuvee
par la loi beige du 22 avril 1960, a s!mplifie la reconnaissance et l'execu-

tion des decisions judicialres et des actes authentiques en matiere d'obl'-

gations alimentaires.

(24) DONNEDIEU de VABRES. Les rapports de la .^anction pönale

et de la sanction civile, Rev. de Sc. Crivi., 1937, p. 391.

(25) En ce qui concerne le probleme assez proche des effets de Ja

dete:it'oti c'i l'etranger sur les poursuites en Belgique, Voy. PHILONENKO.
Le prevenu ou l'accuse detenu en pays etranger, peut- 1 etre po :rj;uivi

par defaut ou par contumace, J.T., 1950, p. 103; P. FURIERS, Le res-

pect des droits de la defense et la force majeure, J.T. 1950, p. 405.
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le cas oü ces condamnations sont notifiees au gouvernement bei-

ge en vertu des traites d'extradition.

15 Tels sont les principes. Mais il y a quelques exceptions, quel-

ques applications de tendances plus realistes. II y a des cas ou la

decision penale etrangere a, de fagon exceptionnelle ou limitee,

une certaine autorite positive, voire une certaine force executoire.

II est interessant de les passer en revue car non seulement ils

seraient susceptibles de montrer la voie ä suivre, dans le cadre

des communautes europeennes notamment, mais encore parce qu ils

constiluent la preuve convaincante du caractere relatif de la re-

gle pretendüment sacro-sainte de la territorialite du droit penal,

qui. comme beaucoup d'« absolus » n'a, en somme, que la valeur

de routine des adages.

Le caractere territorial du droit penal n'est pas une fin en

soi. II est la consequence organique dun Systeme existant de rela-

tions internationales. Or, celles-ci n'ont pas seulement evolue, elles

tQ sont fondamentalement transformees dans les communautes

europeennes.

16. Force executoire tout d'abord. II y a evidemment l'exemple

de Vextradition qui peut etre cite. L'extradition apparait en

effet comme etant un acte d'execution de la decision etrangere.

Cela a ete decide en jurisprudence tant en Selgique (26) qu'en

France (27) ä propos de la question de savoir si l'arrestation ope-

ree ä letranger ä la demande du gouvernement beige interrompt

la prescription de la condamnation. II a ete decide que oui ;
de me-

me. il y a lieu de deduire de la peine definitive, la duree de la de-

tention preventive subie sur le territoire de l'Etat requis.

D une parc : execution ä l'etranger d'une sentence rendue en

Belgique ; d'auti'e part : execution ä l'etranger de la peine pronon-

cee en Belgique.

C'est par un effet direct reconnu aux actes judiciaires repres-

sifs etrangers, que le droit extraditionnel — legislatif et conven-

tionncl — admet l'arrestation provisoire. en pays requis, du pre-

venu ou condamne. reclame par l'Etat etranger requerant (28).

Si la demande. adressee a la Belgique. est accompagnee d'un

jugsment de condamnation ou d'un acte de renvoi, l'etranger est

(26) Cass.. 23 septembre 1907, Pas., 1907. I. 360.

(27) Cass.. 3 aoüt 1888 Sir. 1889. I, 489; D.P. 1889, I, 173.

(28) L'art. 2 al. 2 de la loi suisse sur rextradition pr^voit les ga-

ranties ä echanger entre Etat requerant et Etat requis pour assurer la

repression et eviter les doubles executions.
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ecroue apres que l'acte produit lui ait ete signifie (loi du 15 mars

1874, art. 3 al. P').

Si la demande est accompagnee seulement d'un mandat d'ar-

ret, cette piece doit etre signifiee et rendue executoire par la cham-

bre du conseil ; celle-ci a pour mission de constater si le fait enonce

est prevu par la loi beige, et rentre dans la categorie de ceux

qu'enumere le traite d'extradition (29). Donc un certain contröle

de l'autorite locale dune part; constatation de la double incri-

mination d'autre part (meme loi, art. 3 al. 2).

L'article 5 de la loi de 1874 prevoit egalement l'arrestation

provisoire en vue d'extradition, sur simple avis officiel des auto-

rites requerantes, dans les cas d'urgence (30) ;
l'article 4, l'extra-

dition en transit ; les articles 5 et 11 reglent la question des per-

quisiticns et saisies, des Commissions rogatoires, qui, sauf le cas

d'urgence, doivent etre rendues executoires par la chambre du

conseil (31), et, enfin, de ce.-taines restitutions.

17. L'article 139 de la loi du 18 juin 1869 stipule que les juges peu-

vent adresser des lettres rogatoires meme aux juges etrangers ;

mais ils ne peuvent obtemperer aux commissions rogatoires ema-

nees de juges etrangers qu'autant qu'ils y sont autorises par le

Ministre de la Justice, et, dans ce cas, ils sont tenus d'y donner

suite.

La question des relations internationales entre les autorites

judiciaires est de Celles qui meriteraient d'urgentes reformes dans

le cadre de la Communaute europeenne. Le formalisme actuel de

la voie diplomatique apparait vraiment desuet. A tel point que

des procedures officieuses, en marge de la loi, sont pratiquees

entre certains pays, notamment, pour la eBlgique, avec la France,

la Hollande et l'Allemagne ; mais elles offrent des difficultes

d'application et ne sont pas suffisamment rapides.

Des accords, arrangements, simples echanges de correspon-

(29) La detention en pays requis met l'etranger ä la disposition.

non du pouvoir judiciaire, mais du pouvoir executif.

Rapoelons que le Statut de l'etranger est regi en Belgique par la loi

du 28 mars 1952 et les arretes d'execution, la Convention de Geneve du

^8 iuillet 1951 sur les refugies (loi du 26 juin 1953), la Convention Benelux

du' 11 avril 1960 (loi du 30 juin 1960) et la Convention de New-York du

28 septembre 1954 sur les apatrides (loi du 12 mai 1960).

(30) Avis transmis par la poste, le telegraphe, le telephone... Dans

chaque cas, 11 faut se referer ä ce que prescrit le traite d'extradition : p.

ex , art. 6 du traite franco-belge.

(31) Voy. sur ce point: HUYBRECHTS, Rev. Dr. Pen. et Crim., 1953,

p. 185.
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dances existent entre la Belgique et certains pays, en vue d'ame-

liorer la Situation ä cet egard.

En ce qui concerne les pays limitrophes, la communication

directe est admise entre parquets pour les demandes de renseigne-

ments, convocations, devoirs d'information, remise de pieces ä con-

viction, et, en cas d'urgence, meme pour les Commissions roga-

toires adressees par les juges d'instruction ; mais, dans ce dernier

cas. un double est, en principe, transmis par la voie diplomatique

ordinaire ; l'original revient egalement par la voie normale (32).

La question est actuellement reglee par les accords suivants :

franco-belge de 1927 (circulaire ministerielle du 21 octobre 1927),

hollando-belge du 11 juillet 1904, belgo-luxembourgeois du 24 juin

19-8, et par la Convention entre la Belgique et l'AUemagne du U
juillet 1958 (Moniteur du 19 juin 1959) qui organise Tacheminement
des commissions rogatoires par l'intermediaire du Ministre de la

Justice, et la communication directe, en cas d'urgence, des com-
missions rogatoires sans la formalite du double, et avec retour
par la voie normale (Ministres de la Justice).

Notons par ailleurs que cette Convention etabli le principe de
lentraide judiciaire reciproque la plus large possible, ä l'exclu-

s'on toutefois de l'assistance pour Vexecution reciproque des decis-

ricns en matiere penale, et pour les infractions purement militai-

r3s. L'entr'aide pourra etre refusee en cas d'infractions conside-

raes par l'Etat requis comme des infactions politiques ou comme
des infractions qui y sont connexes, ainsi que dans les cas oü
l'execution de la demande est de nature ä porter atteinte aux
interets generaux de l'Etat requis, plus specialement ä sa sou-

verainete ou ä sa securite, ou n'est pas compatible avec sa legisla-

tion ; tout refus d'entr'aide sera. dans chaque cas, motive.

On vcit immediatement le tres grand interet de cette Conven-
tion au point de vue de l'evolution des conceptions dans les rela-

tions penales internationales, tout specialement au sein de l'Eu-

rope.

18. - II existe aussi des dispositions speciales, notamment ä propos
des relations directes entre autorites judiciaires dans certaines

Conventions penales internationales : Conventions sur le faux-
monnayage (art. 16), sur le trafic des stupefiants (art. 13),

sur la trai.e des femmes (art. 6), sur les publications obscenes
(art. 3) ; mais les ameliorations ainsi apportees sont souvent res-
tees sans effets pratiques, certains pays n'ayant pas fait les
Communications prevues pour rendre sur ce point les Conventions

(32; Novelles, Procedure Penale, T. I., 1« partie, n" 271 et page 207.
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cfflcaces ; c'est notamment le cas, pour la Belgique, en ce qui

concerne le faux-monnayage (33) et le trafic des stupefiants.

Signaions cependant qu'un progres a ete realise recemment,

c.a:is ce domaine, ä propos de Vassistance judiciaire entre les for-

ces des Etats de l'Atlantique-Nord (34) : les relations entre auto-

rites militaires etrangeres sont tres suivies ; des accords sont eta-

blis notamment en ce qui concerne Topportunite des poursuites,

les principes de competence, les decisions de « sans-suite » dans

les cas oü les interets civils ont ete regles, ou sous la reserve de

poursuites disciplinaires etc.; la question, plus delicate, de la

r_^mise des deserteurs etrangers a fait egalement l'objet de cer-

tains arrangements.

19. En Suisse, le projet de revision du Code penal, en son article

372 § 2 al. 2, sanctionne la pratique suivie par les Juges des en-

fants frangais et suisses, pour l'application aux jeunes delinquants

de leur loi nationale au lieu de la loi territoriale : acoord offi-

cieux en^re magistrats pour le transfert du jeune delinquant par

les soins du Consulat.

II serait souhaitable qu'une teile pratique füt legalisee, or-

ganisee par Conventions, et etendue aux adolescents, voire aux

adultes en ce qui concerne notamment certaines mesures de

sürete.

20. Mais des Conventions internationales recentes ont apporte des

Clements nouveaux en ce qui concerne meme la force execu-

toire des decisions repressives etrangeres.

La Convention entre les Etats parties au Traite de l'Atlanti-

que-Nord sur le Statut de leurs forces, dejä citee, et qui regle

les rapports et les conflits de juridiction entre l'Etat d'origine et

l'Etat de sejour, stipule que si l'Etat d'origine a use de son droit

de pricrite au point de vue competence, et qu'il ait ainsi condamne

un membre de ses forces ä une peine d'emprisonnement, l'Etat de

sejour examinera avec bienveillance la demande qui lui serait

adressee en vue de Vexecution dans ses etablissements peniten-

tiaires de la peine prononcee.

Systeme qui n'avait pu voir le jour precedemment que dans

(33) RIGAUX et TROUSSE. Les crimes et les delits du Code penal,

2« Partie. T. II, p. 277.

(34) Convention de Londres du 19 juin 1951, approuvee par la loi

du 9 janvier 1953, art. VII, 6, a.
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des hypotheses exceptionnelles ou en cas d'annexion (35).

21. En ce qui concerne l'execution, sur les biens du condamne

situes sur le territoire local, des condamnations pecuniaires

prononcees par un jugement etranger, il y a longtemps qu'on en

raclame la possibilite. L'article 11 du Code Rocco la prevoyait ex-

pressement. Le Congres de Bucarest avait emis un voeu dans ce

sens, Lous la reserve cependant de l'organisation d'une procedure

d'exequatur (36). Une reforme dans ce sens pourrait etre heureu-

s^ment envisagee dans le cadre de l'Europe des Six. A cet egard

un rapprochement peut etre fait : le Tratte Benelux du 3 fevrier

1958 (art. 83) et le protocole Benelux du meme jour (art. 7) orga-

nisent l'assistance mutuelle entre les trois Etats pour tout ce qui

concerne la perception et le recouvrement des droits, impots, taxes

et prelevement ainsi que pour la prevention et la repression des

infractions fiscales (art. 83) et commerciales (art. 76) et pour la

communication des statistiques (art. 90) ; mais rien pour les

amendes penales.

Les auteurs signalent que la pratique s'est ingeniee parfois ä

assurer, par des procedes indirects, le payement d'amendes pro-

noncees par des juridictions etrangeres (37). C'est une Solution

büiteuse, qu'on ne saurait facilement approuver.

2?. II existe aussi un projet de Reglement d'assistance mutuelle

des pays de Benelux, relatif au payement volontaire et a

l'execution des amendes penales, infligees par jugement, et ä l'ac-

ceptaticn des propositions d'amende transactionnelle.

Le projet transmis aux Ministres competents par la Commis-
sion Benelux pour l'etude de l'unification du droit, envisage uni-

quement le payement volontaire des amendes et l'execution volon-
taire des offres de transaction. La Commission a emis l'avis que.

(35) Loi federale suisse sur Textradition de 1892, art. 30; Conven-
tion franco-monegasque du 10 avril 1912 ; accord franco-espagnol sur

le Maroc du 29 decembre 1916 ; accord franco-italien du 29 decembre
1960 ; accord franco-allemand du 11 decembre 1871 et du 5 mai 1920

;

traite franco-allemand du 27 octobre 1956 sur le räglement de la ques-
tion sarroise.

(36) Voy. Rapport du professeur GARRAUD, Rev. Int. Dr. Pen., 1929.

pp. 328 et suiv., specialement p 353. II existe actuellement un projet de
Convention europeenne sur la circulation routiere retenant le principe de
l'execution internationale des amendes.

(37) DONNEDIEU de VABRES, Traite... n" 1851, qui cite M. TRA-
VERS, Les effets internationaux des jugements repressifs, p. 20.
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compte-.enu de l'objet limite du projet, celui-ci pourrait etre rea-

r.se par instructions ä donner simultanement par les trois minis-

tres de la Justice aux officiers du ministere public. Un projet de

circulaire a dejä ete etabli dans ce sens.

La Commission ne s'est-elle pas montre trop reservee lorsqu'el-

le a estime que l'opinion n'etait pas müre pour accepter des main-

tenant l'execution par voie de contrainte, dans un des trois pays

de Benelux, d une decision d'un des deux autres pays pronongant

une pc?ine d'amende ?

Ce qui est certain, c'est que l'evolution des idees et des faits

est ex remement rapide dans la question de l'integration euro-

peenne, et, pour ma part, je crois que, dans le cadre de l'Europe

des Six, on peut envisager sans crainte, pour les amendes penales,

le principe de Vexecution extraterritoriale (38).

23. Toujours concernant la force executoire, on peut encore

citer Celle qui s'attache aux sanctions, amendes et contraintes,

prononcees et appliquees par la Haute Autorite de la C.E.C.A. en

application notamment des articles 47, 50, 54, 58, 59, 64, 65 § 5, 66

i} 5, 68 § 6, 91 du Traite, et qui peuvent faire l'objet d'un recours

de pleine juridiction devant la Cour (art. 36).

Ces sanctions sont executoires sur le territoire des Etats mem-

bres par le Ministre competent, qui ne peut que verifier l'authen-

ticite de la decision (art. 44 et 92), minimum d'exequatur (39).

On comparera utilement les dispositions correspondantes des

Traites C.E.E. (art. 187 et 192) et Euratom (art. 18, 159 et 164) (40).

Notons encore comme exemple de collaboration judiciaire in-

ternationale, la disposition de l'article 90 du Traite de la C.E.CA.

qui prevoit la prise en consideration par la Haute Autorite, de la

procedure et de la sanction intervenues dans les pays dont l'entre-

prise releve, ainsi que la communication des documents y relatifs.

(38) Quant ä cette evolution, on peut regretter, peut-etre, que le

public n'y soit pas plus attentif. Mais se preoccupe-t-on suffisamment de

son Information? ^, „rr, , ,,. j- u mcn
Un '^eul exemple : dans son arret HUMBLET du 16 decembre 1960.

la Cour de Justice a declare une taxation beige contraire au droit com-

munautaire. obligeant ainsi l'Administration beige ä rapporter la taxa-

tion et ä en reparer les effets. Decision impensable il y a ä peine quelques

annees...
, , ,

(39) Precisons que la Cour de Justice n'est pas a proprement parier

une juridiction etrangere.

(40) Voy DUMON et RIGAUX, la Cour de Justice des Communau-

tes Europeennes et les Juridictions des Etats Membres, Annales de Droit

2t de Sciences Politiques, 1959, T. XVIII et XIX.
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24. Se rapportent aussi, bien quindirectement, ä notre sujet, les

dispositions des Traites Europeens relatives au rapports entre

la Cour do Jj:::;ice et les autorites judiciaires locales.

L'arlicle 28 du protocole sur les Statuts de la Cour de Justice

de la C.E.C.A. habilite la Cour Internationale ä saisir, des faus-

ses depositions de temoins ou d'experts, le Ministre de la Jus:;ice

de TEtat dont le temoin ou Texpert est le ressortissant, en vue

de lui voir appliquer les sanctions prevues dans chaque cas par sa

loi nationale. Les dispositions correspondantes des protocoles de

la C.E.E. (art. 27 — Adde : art. 24, 25 et 26) et de VEuratom (art.

28) vont plus loin encore : chaque Etat membre regarde toute

violation des serments des temoins et des experts comme le delit

correspondant commis devant un tribunal national en matiere
civile ; sur denonciatioa de la Cour, il poursuit les auteurs de ce

delit devant la juridiction nationale competente.

L'article 194 du Traite de VEuratom applique la meme con-

ception aux violations du secret par les fonctionnaires et agents
internationaux, la poursuite se faisant ici sur requete de tout Etat
membre ou de la Commission.

Dispositions analogues dans la Convention sur les Forces
stationnant en Allemagne (notamment art. 12).

Cn citera encore la Convention Benelux du 11 avril 1960 ap-

prouvee par la loi du 30 juin 1960, sur le controle, l'entree et la

circulai-ion des etrangers, et dont plusieurs dispositions offrent

un interet considerable. Elle precise tout d'abord en son art. l*"'"

qu'elle entend par « etranger », toute personne qui n'est pas un
ressor.iosant de Tun des Etats de Benelux. Elle s'institue en son
art. 4 un visa valable pour le territoire Benelux. Mais ce qui
nous in.eresse plus directement ce sont les articles 10 et 11 de la

Convention. L'art 10 permet de considerer comme indesirable
dans le territoire de Benelux, l'etranger considere comme indesi-

rable dans un des trois pays ä la suite d'une condamnation en-
courue par est etranger pour un crime ou un delit pouvant don-
ner lieu ä extradition, ou pour le motif d'ordre public. L'article

11 vise Vunification du droit et des mesures administratives ea
la matiere, ainsi que la communication des renseignements no-
tamment en ce qui concerne les infractions commises ou les faits

qui tendent ä faire croire qu'une infraction est ou sera commise en
la matiere.

Los memes tendances se retrouvent dans la Convention des
Droits de rHomvne signee ä Rome le 4 novembre 1950 et approu-
vee par la loi du 13 mai 1955, dont l'article 53 dispose que les
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Hautes Parties contractantes s'engagent ä se conformer aux de-

cisions de la Cour europeenne des Droits de l'Homme dans les

litiges auxquels elles sont parties ; et dont l'article 50 regle les

modalites de l'execution par les Hautes Parties contractantes des

decisions de la Cour.

25. Voilä donc une serie d'exemples qui constituent la preuve
certaine d'une evolution considerable dans les conceptions

sur l'execution internationale des decisions et actes judiciaires,

et qui apportent des indices et des Clements pour les Solutions

d'ensemble ä rechercher.

Les progres assez soudains et assez rapides realises dans la

Communaute Europeenne sont aussi la preuve qu'en cette ma-
tiere, toute action novatrice importante ne peut etre efficace-

ment realisee qu'au profit d'une communaute aux conceptions

et ideaux communs.

C'est d'ailleurs dans le meme esprit qu'a ete conclue, en

1948, entre les pays scandinaves, Norvege, Suede et Danemark,
une Convention, la premiere du genre, sur la reconnaissance

mutuelle de leurs jugements repressifs.

Le monde anglo-saxon, par contre, parait vouloir s'en tenir

aux conceptions traditionnelles, ce qui peut s'expliquer d'une

part, par l'unite du bloc americain, d'autre part par la tendance

historique de l'Angleterre ä l'isolement et la Situation insulaire

du pays : tendance qui se reflete egalement dans la question de la

competence penale internationale, dans la pratique anglaise de

l'extradition, et, peut-on ajouter, dans l'importance accordee ä la

loi du domicile dans le Systeme anglais du conflit des lois (41).

26. Nous passerons maintenant ä l'examen de la question de

Vautorite positive des jugements etrangers.

A cet egard on doit citer tout d'abori le cas du Jugement de

Nuremherg dont l'autorite sur les juridictions nationales s'est

(41) Robert PERRET. La reconnaissance et l'execution des juge-

ments etrangers aux Etats-Unis, Lausanne 1951 ; Kenny's Outlines oj Cri-

minal Law, Cambridge 1958, n"» 641 et suiv.

Jn incident recent tres caracteristique : La chambre des Communes

s'est preoccupee il y a quelques mois du cas d'un britannique poursuivi

pour exhibitionnisme par la Justice frangaise et qui niait les faits. L'opi-

nion anglaise avait ete choquee que le Foreign Office ait prete son con-

cours ä la police frangaise en lui fournissant une photo aux fins d'iden-

tifcation Scotland Yard avait conseill6 de ne pas produire la Photo-

graphie.
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manifestee non seulement par une reserve et une priorite de

competence, mais par des declarations de criminalite et des re-

commandations.

Les trihunaux müitaires de zöne, crees par la loi N° 10 du

Conseil de Controle ont applique les principes du jugement de

Nuremberg, et etaient lies, sauf preuve contraire, par les faits

declares constanls par ce jugement.

La loi fran^aise du 15 septembre 1948 punit tous les individus

ayant appartenu ä une Organisation declaree criminelle par le

Tribunal de Nuremberg, sauf preuve de l'incorporation forcee

et non parcicipation au crime. Cette legislation qui aboutit ä un

renversement des principes en matiere de preuve, a ete criti-

quee au nom de la Declaration des Droits de l'Homme, et a donne

lieu ä une jurisprudence complexe.

27. Mais c'est dans le domaine des peines accessoires ou com-

plementaires, qui ont pour objet des incapacites civiles ou

politiques et des decheances d'ordre divers, qu'un certain mouve-

ment legislatif se dessine dans de nombreux pays, et qu'aussi,

il faut y insister, une reforme apparait la plus souhaitable, sur-

tout ä Finterieur des communautes europeennes.

Car si Ton veut voir les choses pratiquement, il est bien

evident que l'interet reel de Vexecution forcee d'une decision re-

pressive etrangere est assez exceptionnel, en raison de la prati-

que courante de l'extradition ; quant au probleme de Vautorite

negative, il parait resolu de maniere assez satisfaisante dans les

diverses legislations nationales ; par ailleurs ont peu resumer

qu'en fait les condamnations etrangeres sont prises en considera-

Vcn par les juges dans l'appreciation du taux de la peine, dans

l'octroi du sursis et des circonstances attenuantes.

Par contre, il parait inadmissible, qu'ä l'interieur de la Com-
munaute Europeenne, la divergence des legislations nationales

fasse obstacle a un regime uniforme concernant les decheances,

civiles ou professionnelles, et les interdictions.

Le Probleme est delicat. II se pose sous deux aspects.

Taut d'abord — question du Statut international — est-ce que

la decheance ou l'interdiction prononcee par une autorite (judi-

ciaire, voire administrative) doit etre etendue aux autres pays de

la Communaute ; question qui se subdivise en deux branches Selon

que la legislation locale connait ou non la meme mesure ?

D'autre part — question de l'effet Supplementaire — on peut

soneer ä donner ä la condamnation etrangere certains effets non
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prevus par la legislation etrangere ou non retenus par le juge

ctranger mais que la lex fori attache ä la condamnation qu'aurait

prononcee le juge local pour le meme fait (42).

Quel sera, dans les hypotheses envisagees, le controle ä exer-

cer par le juge local ?

Quel juge sera saisi ? D'apres quelle procedure ? Pourra-t-il

apprecier l'opportunite de la mesure, ou devra-t-il la prononcer

obligatoirement ?

Cn doit avoir egard, pour resoudre tous ces problemes, ä di-

verses conriderations : autorite de la chose jugee ä l'etranger, no-

amment dans le cas de decheance facultative ; irait-on jusqua

rdmettre que le juge national puisse prononcer des sanctions

Qon prevues par sa loi dans le cas envisage ; par contre danger

evident de voir s'etablir dans un des six pays les etrangers mter-

dits dans les autres ou certains autres: exceptions ä prevoir pour

certaines incapacites d'ordre politique, et les decheances ä carac-

tere purement national...

Par ailleurs, on n'envisagera l'extension des decheances qu'ä

legard des personnes sejournant dans le Royaume.

28 En Belgique, nous n'avons, en ce domaine, que des disposi-

tiois isolees, mais elles offrent un interet certain. II s'agit

tout d'abcrd des A.R. des 24 octobre 1934 et 9 juillet 1935, et de la

Ici du 9 juillet 1957.

Ces textes portent interdiction, pour certains condamnes, et

pour les faillis. de participer ä Vadministration et ä lasurveülance

des societes par actions, des societes cooperatives et des umons

du credit d'exercer la profession d'agent de change, de banqmer,

gerant, administrateur, directeur ou fonde de pouvoirs de hanque,

et de pratiquer habituellement, de maniere directe ou mdirecte,

U vente ä temperament Ils prevoient que dans le cas de condam-

nations prononcees par une juridiction etrangere a une peme pri-

vative de liberte de trois mois au moins, meme conditionnelle,

pour l'une des infractions specifiees (43) Finterdiction ne produi-

ra -es effets qu'apres que la chambre des mises en accusation du

domicile de l'interesse ou, si celui-ci n'a pas de domicile en Belgi-

(42) Un Probleme delicat: est-ce que les incapacites civiles portant

atteinte au sta ut personnel (incapacite de faire partie d'aucun conseil

de famiHe d §tre tuteur. subroge-tuteur, decheance de la puissance pa-

fcrnelTe vont suivant les principe du Droit international prtve satta-

eher d Office ä la personne, independamment de tout exequatur ou con-

tröle ?



que, la chambre des mises en accusation de Bruxelles, aura, ä la

requete du Procureur General et l'interesse regulierement cite

quinze jours au moins ä l'avance, constate que la condamnation
s'applique ä un fait qui constitue d'apres la loi beige, une de ces

infractions et qu'elle est coulee en force de chose jugee (44).

L'article 15 § 4 des lois coordonnees sur la milice (2 septem-
1C57) exclut du service, celui qui a ete condamne ä l'etranger

pour un crime ou un delit punissable par les lois penale beiges qui

excluent du service, apres contröle de la legalite et de la regularite

de la condamnation par le tribunal de premiere instance, saisi par
le ministere public ; l'extrait du jugement etranger est transmis
par le Gouverneur de la Province au Procureur General (art.

9 de l'A.R. du 3 septembre 1957 sur l'application des lois sur la

milice).

Signaions enfin que la loi du 28 mars 1952 sur la police des

ctrangers, stipule en son article 4 que le Roi peut expulser l'etran-

ger qui a obtenu le permis d'etablissement dans le Royaume, no-

Lamment s'il fait l'objet de poursuites ou a ete condamne meme
hors du Royaume, pour crimes ou delits pouvant donner lieu ä

extradition.

II y a lä, evidemment une tendance nouvelle extremement in-

teressante et dont divers facteurs meritent d'etre soulignes : on
ne retient que les condamnations d'une certaine gravite ; on orga-
nise un contröl? par le juge national, on limite Veffet de la deci-

sicn etrangere, on sauvegarde les droits de la defense (45).

29. Dans les legislations etrangeres, cette tendance se retrouve,
souvent meme avec plus d'ampleur.

En France on a procede aussi par voie de dispositions parti-

culieres, au für et ä mesure des necessites, mais les cas prevus
ront plus nombreux : il s'agit de l'exercice de la medecine (ordon-
nance du 24 septembre 1945 et article 317 du c. pen.), de toute
Profession dans une maison d'accouchement (decret-loi du 29
juillet 1939), de la profession de ban~'iier ou d'administrateur

(4:^) Faussc monnaie. faux. usage de faux, corruption, vol. extor-
>ion. detournement. abus de confiance. escroquerie, recel, banqueroute,
circulation fictive, cheque sans Provision...

(44) L'infraction ä rinterdiction est, evidemment, punissable.

(45) Apparait, ici. immediatement, la necessite d'organiser la com-
munication entre pays, de certains renseignements judiciaires, voire un
casier .judicia re international. Se pose aussi la question des Incapacit'is
et decheances resultant de sanctions disciplinaires.

de societe (loi du 19 juin 1930), du recrutement de l'armee (loi du

31 mars 1928), de certaines professions commerciales et industriel-

les (lois du 30 aoüt 1947).

En regle generale le tribunal frangais, saisi par le ministere

public, n'a pas l'obligation, mais seulement la jaculte de prononcer

l'incapacite, apres verification de la regularite et de la legalite de

la condamnation etrangere ; l'interdiction d'exercer aucun emploi

dans une maison d'accouchement, par contre est prononce obli-

gatoirement.

30. L'idec d'attacher aux condamnations etrangeres certaines in-

capaci.es a ete retenue plus largement encore dans d'autres

p^ys. Notamment en Haue (art. 12) ou le principe est admis de

fagon generale sous certaines conditions (art. 672 et suiv. du code

de proc. pen.) et un certain contröle (reconnaissance ä la requete

du Ministre de la Justice), mais toujours sous la reserve que,

jidvant la loi italienne, la peine accessoire aurait ete prononcee.

L'article 32 du code penal norvegien prevoit que celui qui

a ete condamne ä l'etranger pour un acte punissable, qui peut

d'apres la loi norvegienne, avoir pour consequence la perte d'un

des drci:s mentionnes au § 29, pourra etre prive de ces droits

sur la demande du ministere public par decision du tribunal

d'enque.e; et l'art. 11 du code penal danois comporte une dis-

positions semblable pour les personnes de nationalite danoise ou

domiciliees sur le territoire du Danemark qui ont ete condamnees

ä l'etranger (46).

L'article 11 du code penal grec de 1950 stipule que si un

r -ssortii^sant hellenique est condamne ä l'etranger pour un acte

qui, en vertu des lois helleniques, entraine des peines accessoires,

le tribunal correctionnel competent peut infliger ces peines; il

pout aussi appliquer les mesures de sürete prevues par les lois

helleniques ä celui qui a ete condamne ou acquitte ä l'etranger.

Disposition analogue dans le code penal polonais (art. 11 § 2).

On voit que « l'extension » internationale n'est Jamals prevue

ue dans la mesure oü eile est accueillie par la loi locale :
l'effet

UH) R SCREVENS L'interdiction professioiinelle cn droit uenal,

Bruxelles 1957, n« 127. Voy, egalement :
DONNEDIEU de VABRES. La va-

feur Internationale des .iugements repressifs ^'^P-^^ ---^'s ^^
1

+•+• oo+„oi PDP pt C 1930, pp 32 et suiv ;
HERZUG, i^es eiieis

e'
• alerrnöriauxdes ugements ^Sängers, dans Etüde, de Droit Compa-

r^ plr's 1955 p 173- iLLEGRA, Les effets extraterritoriaux des juge-

inents rtpressifs. Ret). Ji.t. Dr. Pen., 1955, 425.
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de la decision etrangere ne joue que si la lex fori comporte la

sanction accessoire.

Faut-il aller plus loin dans le cadre de l'Europe ? Faut-il par

ailleurs envisager le « Statut » unique ?

31. En droit italien les decisions etrangeres peuvent etre prises

en consideration non seulement en vue d'etablir la recidive, la

qualification de delinquant d'habitude, de profession ou par ten-

dance mais encore d'appliquer, meme en cas d'acquittement, cer-

taines mesures de sürete (art. 12) ; en droit allemand (art. 20),

en vue de fonder la qualification de delinquant d'habitude.

Ell Suisse, une condamnation subie ä l'etranger compte pour

la recidive si eile a ete prononcee ä raison d'une infraction pou-

vant, d'apres le droit suisse, donner Heu ä extradition (art. 67

al. 2) (47).

Le projet de code penal frauQais, art. 18, dispose qu'il pourra

etre fait etat des sentences penales etrangeres au point de vue

de la recidive, du sursis, des mesures de sürete, des incapacites

et decheances, des restitutions, dommages-interets et autres ef-

fets civils, lorsqu'elles auront ete rendues ä propos de faits qua-

lifies crimes ou delits par la loi frangaise ; cette reforme etait

liee ä celle de la procedure de reconnaissance de la sentence etran-

gere. qui n'a pas ete envisagee dans le nouveau code de procedure

penale, ä defaut precisement de l'adoption de l'art. 18 du projet

(48).

Citons enfin le cas du Code penal bresilien qui admet la « re-

connaissance », Sorte d'exequatur du jugement penal etranger

apres controle par le juge, et pour certains effets : restitutions,

mesures de sürete et peines accessoires (art. 7 du code).

32. Cet examen du droit positif indique suffisamment qu'il existe

une tendance de plus en plus marquee vers la reconnaissance

(47) La recidive internationale est prevue aussi dans certaines Con-

ventions internationales : voy. notam. : art. 6 de la Convention de Geneve
sur les drogues nuisibles du 21 juin 1936.

(48) II faut souligner — nous en verrons l'importance plus loin —
le caractere facultatif de la reconnaissance des sentences etrangeres dans

les Codes italien, norvegien, danois, dans le projet frangais etc..

La doctrine italienne s'est occupee de maniere approfondie de la

reconnaissance des sentences penales etrangeres. Voy. speoialement •

ANTOLISEI, Manuale di Diritto Penale, n»« 47 et suiv. ; et BORGHESE,
II Codice Penale Italiano, art. 12.
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d2S effets internationaux des decisions repressives, sous le controle

des juridictions nationales.

Cette tendance n'est d'ailleurs pas isolee. Elle s'integre harmo-

nieusement et logiquement dans une evolution tres nette vers une

collahoration internationale de plus en plus developpee en matie-

re repressive, et que nous avons dejä soulignee ä propos de Vexe-

cution internationale des jugements et de Ventfaide judiciaire.

Cette collaboration est fondee sur la communaute d'interets

et d'ideal dans la lutte contre la criminalite ; sur la recherche

d une justice plus elevee et, aussi, sur les necessites de l'ordre pu-

blic interne.

Elle se manifeste notamment dans les domaines de la police

judiciaire, des Conventions penales internationales (49) et des

Conventions d'extradition.

On observe meme, d'une maniere encore timide il est vrai.

mais assez remarquable, une tendance ä admettre la prise en

consideration de la loi penale etrangere specialement dans le

domaine des infractions materielles.

On citera, ä cet egard, l'exemple caracteristique de la loi

beige cu 27 fevrier 1958, devenue l'art. 57bis du code penal mili-

taire, qui punit les militaires et personnes assimilees, de peines

correcticn.ielles, lorsqu'ils ont contrevenu, sur le territoire d'un

Etat etranger, ä la legislation de cet Etat en matiere forestiere,

rurale, de chasse, peche, circulation routiere, douanes, change.

ex... ; en ce qui concerne la circulation routiere, la decheance du

droit de conduire peut etre encourue (50).

(49) Notamment ä propos de la communication des renseignements

decisions, Signalements... et de l'organisation des Bureaux centraux na-

tionaux. Adde : Convention europeenne du 13 d^cembre 1957 sur l'extradi-

tion, la Convention europeenne d'entr'aide judiciaire en matiere penale du

20 avril 1959, la Convention europeenne relative ä l'assurance obllgatolre du

20 avril 1959. Pour la France, adde : decret du 28 d^cembre 1950, portant

publication de l'accord conclu avec la Sarre, relatif ä l'aide mutuelle

judiciaire et contenant diverses dispositions pönales, ainsi que le decret

du 24 mars 1953 portant publication d'un accord analogue avec la Prin-

cipaute de Monaco et relatif notamment ä la transmission des actes, l'ex-

tension des Commissions rogatoires et l'echange des casiers judiciaires.

(50) Cette legislation posera un Probleme nouveau en ce qui con-

cerne le controle de la Cour de Cassation.

En vertu du Traite Franco-Allemand du 27 octobre 1956 sur la

Sarre. la Cour regionale allemande a pu etre amenee ä appliquer le droit

frangais.
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De meme, l'art. 101 de la loi suisse sur la circulation rou-

tl.re du 19 decembre 1958 stipule que les infractions, en cette

maMvc, ccir.mises ä l'etranger peuvent etre poursuivies en Suis-

se si elles sont punissables dans les deux pays. Le juge appliquera

le droit suisse mais n'infligera pas de peine privative de liberte

lorsque la loi etrangere n'en prevoit pas.

II. Perspectives d'Avenir

22. Si Ton veut essayer de tirer du droit posilif et des tendances

qu'il manifeste, un projet precis de reformes du droit penal

inter.iational au sein de la Communaute Europeenne des Six,

specialement en ce qui concerne l'autorite des jugements, il

faut, je pense, partir des considerations suivantes

:

a) Le droit penal est reste, en principe, territorial ; mais l'evolu-

tion internationale recente montre que la prise en considera-

tion des decisions repressives, et meme des lois etrangeres, n'est

p'us actuellement consideree a priori comme heresie doctrinale.

b) La necessite urgente de reformes s'est fait sentir sur des

pcints precis, en raison du developpement de plus en plus

rapide des relations europeennes notamment, et de la commu-
naute d'interets moraux et materiels de l'Europe.

c) II faut proceder progressivement, sans se laisser tenter par des

reformes d'ensemble audacieuses.

d) Notamment il ne saurait etre question d'envisager actuelle-

ment un Systeme generalise d'exequatur penal Tout au

plus : possibilite de faire executer, par une procedure simple et

rapide, les decisions etrangeres portant condamnations ä des

amendes.

D'ailleurs l'utilite de prevoir Vexecution des peines pro-

noncees par une sentence etrangere, apparait reduite, compte-

tenu des possibilites de poursuites nouvelles en cas de non-execu-

tion de la sentence ä l'etranger (art. 13 de la loi de 1878).

En ce qui concerne le payement volontaire des amendes trans-

ac jonnelles, les mesures ä prendre paraissent facilement reali-

sables.

e) Tout progres efficace du Droit penal international est con-

ditionne par une meilleure Organisation des relations judiciai-

res entre pays et des echanges internationaux de documentation
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et renseignements, et par la creation d'un casier judiciaire inter-

national.

f) Des dispositions urgentes doivent etre prises, pour des raisons

majeures d'ordre public, concernant certaines matieres spe-

ciales, comme la police du roulage, et, d'une maniere plus gene-

rale, en ce qui concerne les interdictions et decheances.

g) En raison de l'importance du facteur politique des evene-

ments locaux, et je dirai volontiers du caractere « sentimen-

tal » du droit penal, qui atteint directement la personne humaine,

et Interesse l'opinion publique, et aussi en consideration des

incidences inattendues que provoqueraient des reformes trop ra-

dicales, il s'impose de legiferer actuellement dans les six pays

europeens sur le mode facultatif. Pas encore de dispositions im-

peratives, en principe. Comment pourrait-on imposer par exemple

la reconnaissance de certains verdicts de Cour d'assises, qui,

dans leur propre pays, n'ont qu'une autorite relative dans l'ins-

tance civile ulterieure ?

h) Ce Systeme de dispositions facultatives faciliterait l'adoption

de mesures plus progressistes dans la matiere delicate des

decheances et interdictions non prevues par la legislation locale.

Ainsi le medecin dechu du droit d'exercer en France ä la suite

d'une condamnation pour avortement pourrait se voir dechu en

Belgique alors que la legislation beige ne prevoit pas cette sanc-

tion accessoire pour une teile condamnation. Dans le cadre de la

Communaute Europeenne, cela pourrait apparaitre indispensable

en raison de la liberte d'etablissement : ordre public europeen.

Apres quelque temps, Devolution de la jurisprudence montre-

ra si un nouveau pas en avant peut etre envisage.

D'ailleurs, d'une maniere generale, le Droit penal interna-

tional ä une vocation beaucoup plus marquee que le droit interne,

ä laisser au juge un large pouvoir d'appreciation : en droit extra-

ditionnel, en matiere de competence (pourront etre poursuivis...)

notamment.

Le droit penal international est moins legaliste, moins regle-

mentaire, tenant compte plus largement des droits de l'homme,

tendant vers une justice plus elevee, et s'appuyant plus large-

ment sur la jurisprudence (51).

(51) Voy mon etude « Domaine et Methode du Droit penal inter-

national». R.D.P. et C, 1954, juillet.
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i) La reconnaissance des decisions repressives etrangeres ne

saurait etre admise qu'apres contröle de Vautorite locale :

l'extension internationale des decheances, meme civiles, resul-

tant de condamnations repressives etrangeres, qu'apres une action

devant le juge local, ä la requete du ministere public. Comme nous

avons eu l'occasion de le souligner, c'est un facteur constant en

droit positif et compare.

j) Peut-etre aussi faudra-t-il envisager les mesures susceptibles

d'enrayer au sein de la Communaute les fraudes possihles ä

la loi penale (52).

34. En ce qui concerne Forganisation du Casier Judiciaire inter-

national il y a deux possibilites. Soit developper le Systeme

de l'echange des renseignements dejä organise par certaines Con-

ventions internationales comme Celles sur la repression du faux

monnayage ou sur le trafic des stupefiants, soit, comme l'a preconi-

se le professeur Donnedieu de Vabres dans plusieurs publications

(53), l'unification en faveur du Systeme frangais qui centralise

au greffe du tribunal du lieu de naissance tous les renseigne-

ments relatifs ä un meme individu. En ce qui concerne l'Europe

des Six, ce Systeme, facilement realisable, pourrait etre complete

par rapport aux personnes nees en dehors des frontieres de la

Communaute, par un casier international tenu par la Commission

Internationale de Police criminelle ä Paris (Interpol), et ne

concernant que les cas graves. Doit etre egalement prevu, l'echan-

ge obligatoire de renseignements.

35. Quel pourrait etre le fondement de l'application par le juge

de la loi etrangere en certaines matiere? speciales comme la

pr>lice de la circulation ?

Si l'on veut creer l'Europe sur des bases concretes il ne faut

pas hesiter ä lui donner une unite dont ses habitants auront cons-

cience.

II faut faire appel au civisme europeen,

On ne saurait nier qu'actuellement encore, les automobilistes

en pays etranger croient pouvoir compter sur l'impunite, et sont

moins attentifs au respect du Code de la route.

(52) Par exemple. on s'est emu, en France, des « voyages en Suisse »

de certaines jeunes frangaises qui desiraient se faire avorter dans des

conditions admises par le droit suisse. Voy. : MERLE, Droit Penal General

Complementaire, 1957, p. 65.
. , ,

(53) Voy. notamment Rapport au IV'"«^ Congr^s International d«

Droit Penal. Rev. Int. Dr. Pen. 1937, pp. 104 et suivantes
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La repression par le juge national, en application du droit

etranger repondrait non seulement ä des necessites de securite,

mais developperait chez tous les citoyens ce sentiment d'atta-

chement ä un groupe plus vaste, et la conscience de devoirs mter-

nationaux.

L'essentiel n'est-ce pas finalement de travailler au develop-

pement heureux des relations internationales, ä la creation de

l'esprit international ?

36 La question du contröle de la decision etrangere par le juge

national n'a pas une importance essentielle dans un Systeme

de reconnaissance facultative (54).

Mais si ce contröle devait etre etabli il ne devrait en tout cas,

s'exercer que sur la legalite, ä l'exclusion de tout jugement du

fond de l'affaire.

Par ailleurs, il apparait essentiel d'admettre, sans preala-

ble dans les affaires d'abandon de famille, les condamnations ali-

mentaires etrangeres, mais, ici encore, sans Obligation absolue.

37 Compte tenu de ces considerations, voici le texte qui, pour

la Belgique, pourrait etre propose, et que pourraient repren-

dre 7nutatis mutandis les autres pays de la Communaute (55).

On pourrait, ä cet egard, envisager l'adoption d'une loi uni-

forme.

La proposition est limitee au cadre de l'Europe des Six.

Le mot « etranger » se rapporte, dans le texte, aux cinq autres

pays de la Communaute (56).

(54) Sans quoi la reference, comme en droit suisse. ä la loi d'ex-

rradition nous parait une methode offrant des
fj-f^^^^^:^::;^^^^

rar-irtere iacultatii de la Drise en consideration de la sentence etrangere

obU^e le iuge nat onal ä exercer un contröle. Rappeions que nous avons

?elev4 plus haut? dans plusieurs lois etrangeres, ce principe de la recon-

naisrance jacultative : Norvege. Danemark, probet frangais...

(55) R^en n'est prevu dans ce texte concernant l'organisation d'un

crsie^t^e international, question tres speciale, qui - P«™ eUe

resolue que par une Convention internationale. La 5f>--^"~ ^^^
«.vtr^if«: dps casiers iudiciaires nationaux constituera deja un grana pro

grlsEn outre ordispose actuellement dejä des renseignements d'Interpol.

(50. AU lieu de la «loi uniforme», une Convention europeenne

pourrait egalement etre proposee.
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Avant-projet de Loi

/^rt. 1 : Dans tous les cas oü le juge est competent pour les in-

fractions commises a Fetranger, ou lorsqu'il juge un etran-

ger pour des faits commis en Belgique, l'inculpe sera poursuivi et

juge d'apres les dispositions des lois beiges, sauf la faculte reser-

Vce au juge, a Charge de motiver specialement sa decision ä cet

egard, de prendre la loi etrangere en consideration sur certains

Points particuliers ä celle-ci.

Art. 2 : Le juge peut faire etat des sentences penales etrangeres

tant en ce qui concerne l'application de la loi penale que
lorsqu'il statue sur l'action civile ou ä fin civile ; dans les pour-

suites du chef d abandon de famille le juge peut avoir egard aux
condamnations alimentaires etrangeres.

Art. 3 : Le juge pourra etre saisi par le ministere public, et avcc
l'accord de l'autorite etrangere, des infractions commises

ä l'etranger ä la legislation sur la police du roulage, et des delits

d'imprudence qui s'y rapportent ; il appliquera, dans ce cas, la loi

etrangere en ce qui concerne les dispositions reglementaires.

Ar„. 4 : Toute personne, qui aura ete condamnee ä Fetranger pour
un fait qui, d'apres la loi beige, aurait entraine une peine

accessoire, peut etre condamnee ä cette peine, sur la poursuite du
ministere public, par le tribunal qui aurait ete competent pour
prononcer la peine principale.

Art. 5 : Les decheances, interdictions, retraits d'autorisation, de na-

ture civile ou professionnelle, prononcees par des sentences
judiciaires, administratives ou professionnelles etrangeres, au-

ront effet en Belgique s'ils sont rendus executoires par la Chambre
des mises en accusation saisie sur requete du Procureur General, et

Finteresse entendu ou düment convoque quinze jours avant Fau-
dience ; la chambre des mises en accusation statuera uniquement
sur la legalite ; eile pourra neanmoins, pour des raisons d'ordre
public europeen, prononcer la peine accessoire infligee par Fauto-
rite etrangere, quoique non prevue par la loi beige.

Art. 6 : Les condamnations etrangeres ä des amendes penales
seront executoires en Belgique apres verification de Fau-

thenticite des copies des decisions par le Ministre de la Justice
ou son delegue, et apposition de la formule executoire par le

greffier en chef de la Cour d'appel de Bruxelles.

Art. 7 :
Les autorites judiciaires peuvent, dans Fexercice de leurs
fonctions, et sous le controle du Procureur General pres
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la Cour d'appel, communiquer directement avec les autorites ju-

diciaires etrangeres.

Les bulletins de renseignements, de condamnations et ex-

traits du casier judiciaire seront delivres sur simple demande

ecrite, aux autorites judiciaires etrangeres.

Art. 8 : Avec l'accord de l'autorite judiciaire etrangere et celui

de l'inculpe, de son representant legal ou de son conseil,

l'autorite judiciaire peut se dessaisir des procedures ä Charge de

mineurs, au profit du juge national ou de celui du domicile ; le

transfert de l'inculpe se fera sans formalites.

Art. 9 : Pour l'application de la presente loi, les actes de l'auto-

rite etrangere auront devant la juridiction beige, la force

probanLe que leur attache en la matiere la legislation etrangere.

Robert LEGROS,

Conseiller ä la Cour d'appel de Liege.

Professeur ä l'Universite de Bruxelles.
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Le deuxieme volume des Recueils de la Societe internationale de droit

penal militaire et de droit de la guerre vient de paraitre. II reproduit les

rapports et Communications presentes au 2me Congres international de

droit penal militaire et de droit de la guerre, reuni ä Florence, en 1961.

L'ouvrage se presente en un volume de plus de 400 pages, du format

24 X 16 imprime sur papier edition blanc. II comporte deux parties, corres-

pondant aux deux themes du congres.

La premiere partie traite de « l'Aeronef militaire et le droit des Gens »,

cette matiere ayant fait Tobjet de cinq rapports principaux et de nombreu-

ses Communications.

La deuxieme partie est consacree ä l'etude du probleme de la Subor-

dination militaire au sein des formations armees internationales. On y trou-

ve des etudes sur la Subordination et la repression de l'insubordination en

droit compare, le commandeme.it militaire international et un important

rapport de synthese suivi de projets de textes conventionnels visant ä re-

soudre les problemes poses.

Chacun des rapports et Communications est public dans la langue qu'a

employee son auteur. avcc, pour les rapports, des resumes bilingues.

Ce recueil, au contenu duquel ont collabore d'eminents representants

des milieux judiciaire, universitaire et militaire, appartenant ä quatorze

pays, trouvera sa place non seuiement dans toutes les bibliotheques juridi-

ques, mais aussi parmi les ouvrages traitant des problemes d'organisation

militaire et du droit de la guerre.

Son prix est fixe ä 24 FF (ou 240 FB, 20 DM, 22 F suisses, 4 dollars 80,

290 pese.as, 3.000 lires, 1£ 14 sh., 19 florins). II est reduit ä 18 FF (ou 180 FB,

15 DM, 16 F suisses, 3 dollars 60 ct., 215 pesetas, 2.250 lires, 1 £ 5 sh., 14 flo-

rins) pour les membres de la Societe.

Les commandes doivent etre adressees, de preference au moyen de la

carte ci-jointe, au secretariat general de la Societe, Faculte de droit de

rUniversite de Strasbourg, (Compte courant postal n" 1158-71 - Strasbourg,

compte courant banque n" 116/11/5382 C — Credit Industriel d'Alsace et

de Lorraine — Strasbourg).

Pour la Belgique, le paiement peut etre effectue au C.C.P. n'' 9 410.70 du

Seminaire de Droit Penal Militaire, Bruxelles 1.

The second volume of the CoUected Articles of the International So-

ciety for Military Law and Law of War has just been published. It con-

tains the reports and studies presented in the course of the Second Inter-

national Congiess of the Society which met in Florence in 1961.

The work consists of a volume of over 400 pages, 24 x 16 in size, printed

on white paper. There are two parts, corresponding to the two topics of the

Congress.

The first pari deals with « Military Aircraft and the Law of Nations».

There were five principal reports on this subjcct, followcd by scveral stu-

dies.

The second part is devoted to the problems of « Subordination in the

Framework of International Military Cooperation ». It contains studies on

Subordination and the repression of Insubordination in comparative law,

mternational military command and an important synthesis which contains

a proposal for a regulating agreement.

The French, English, Italian, German and Spanish languages are used,

either in the main text, or in summaries thereof.

This coUection, to which eminent representatives of legal, university

and military fields of fourteen countries contributed, belongs not only in

all legal libraries but also in collections dealing with the problems of mili-

tary Organization and the law of war.

The cost is 24 French francs (or 240 Belgian francs, 20 DM, 22 Swiss-

l'rancs, $ 4. 80, 290 pesetas, 3 CÜO lire, 1 £ 14 Shillings, 19 gülden). The price

is reduced to 18 French francs (or 180 Belgian francs, 15 DM, 16 Swiss

francs, $ 3.60, 215 pesetas, 2 250 lire, 1 £ 5 Shillings, 14 gülden) for members

of the Society.

Orders should be sent, preferably by using the attached card, to the

Secretary General of the Society, Faculte de Droit de l'Universite de Stras-

bourg, either at Compte courant postal n^ 1158-71 Strasbourg, or at Compte

courant banque n" 116/11/5382 C — Credit Industriel d'Alsace et de Lor-

raine — Strasbourg.
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E' stato pubblicato il secondo volume dei « Recueils de la Societe Inter-

nationale de droit militaire et de droit de la guerre».

In esso sono raccolte le relazioni e le comunicazioni presentate nel corso

dol II Congresso internationale della Societa, riunito a Firenze nel 1961.

L'opera si presenta in un volume di piü di 400 pagine, formato 24 per 16,

stampato su carta pesante bianca ed e divisa in due parti, corrispondenti

ai due temi del congresso.

La prima parte tratta de « L'aeromobile militare nel diritto delle gen-

11 », materia che ha fatto l'oggetto di cinque rapporti principali e seguito dn

vario comunicazioni.

La seconda parte e dedicata ai problemi de «La subordinazione nel

quadro di una cooperazione militare internazionale ». Vi si trovano le rela-

zioni sulla subordinazione militare e la repressione deU'insubordinazione,

in diritto comparato, il comando militare internazionale e una importante

lelazione di sintcsi, seguita da progetti di testi disciplinanti la questione.

Le lingue francese, inglese, italiana, tedesca e spagnola .sono state usate,

sia nei testi principali, sia nei riassunti che li accompagnano.

Questa pubblicazione, alla quäle hanno collaborato eminenti rappresen-

tanti del mondo giudiziario, universitario e militare di quattordici paesi,

troverä posto non solo in tutte le biblioteche giuridiche, ma anche tra le

opere che trattano problemi di organizzazione militare e del diritto di

guerra.

II suo prezzo e fissato in 24 franchi francesi, cioe 3.000 lire italiane, ri-

dotto a 180 franchi (2.250 lire italiane) per i membri della societa.

Le ordinazioni debbono essere indirizzate, se possibile, a mezzo del

modulo allegato al Segretariato Generale della Societa — Faculte de droit

de rUniversite de Strasbourg (o al compte courant postal n"" 1158-71-

Strasbourg. o al compte courant banque n" 116/11/5382 C — Credit Indu.s-

triel d'Alsace et de Lorraine — Strasbourg.

Der zweite Band der Berichtssammlung der Internationalen Gesell-

schaft für Militärstrafrecht und Kriegsrecht ist soeben erschienen. Er ent-

hält Berichte und Entschliessungen des 2. Internationalen Kongresses für

Militärstrafrecht und Kriegsrecht in Florenz 1961.

Das Werk um fast mehr als 400 Seiten im Format 24 cm x 16 cm au!'

weissem Buchpapier. Entsprechend den beiden Themen dos Kongresses

gliedert es sich in zwei Teile.

Der erste Teil behandelt das Thema Militärluftfahrzeuge und Völker-

recht. Diese Thematik wird in fünf Giundsalzreferaten und zahlreichen

EntSchliessungen dargestellt.

Der zweite Teil ist dem Problem des militärischen Gehorsams inner-

halb internationaler Streitkräfte gewidmet. Dieser Teil enthält rechtsver-

gleichende Untersuchungen über Gehorsam und Ahndung des Ungehor-

sam.s, einen Beitrag über die internationale miUtärische Befehlsgewalt

.sowie einen zusammenfassenden Bericht mit Vereinbarungsentwürfen, die

eine Lösung der erörterten Probleme aufzeigen wollen.

Die Darstellung, sei es im Haupttext, sei es in den entsprechenden

Zusammenfassungen, erfolgt in französischer, englischer, italienischer,

deutscher und spanischer Sprache.

Die Sammlung, an deren Zustandekommen hervorragende Vertreter

der juristischen Praxis, der Universitäten sowie Militärfachleute aus ins-

gesamt 14 Staaten mitgearbeitet haben, wird in allen juristischen Biblio-

theken ihren Platz finden. Darüberhinaus ist sie unentbehrlich für sämt-

liche Arbeiten, die sich mit Fragen der militärischen Organisation und des

Kriegsrechts befassen.

Der Preis beträgt 24 ffr oder 240 bfr., 20 DM, 22 sfr., 4 US $ 80 Cents,

290 Ptas., 3 000 Lire, 1 £ 14 sh., 19 hfl. Für Mitglieder der Gesellschaft er-

mässigt sich der Subskriptionspreis auf 18 ffr. oder 180 bfr., 15 DM,

16 sfr., 3 US $ 60 Cents, 215 Ptas., 2 250 Lire, 1 £ 5 sh., 14 hfl.

Bestellungen sind möglichst unter Benutzung des beiliegenden Bestell-

scheines zu richten an das :

Secretariat general de la Societe Internationale

de Droit penal militaire et de Droit de la Guerre
- Faculte de droit de l'Universite de Strasbourg —

(Postscheckkonto 1158-71, Strasbourg) oder :

Bankkonto 116/11/5382 C — Credit Industriel

d'Alsace et de Lorraine Strasbourg.



Acaba de apaiecer el II volumen de las Publicaciones de la Societe

Interyiationale de Droit Penal militaire et de droit de la guerre. Se repro-

ducen en el las ponencias y comunicaciones piesentadas al II Congreso

international de dicha Sociedad, celebrado en Florencia en 1961.

La obra se presenta en un volumen de mäs de cuatrocientas pägi-

nas, formato 24 x 16 e imrreso sobre papel blanco de edicion. Se divide

en dos partes, que corresponden a los dos temas del Congreso.

La primera parte trata de « TAeronef militaire et le droit des Gens ».

Cinco ponencias principales y varias comunicaciones tratan la materia.

La segunda parte se consagra a los problenias de « La Subordination

dans le cadre d'une Cooperation militaire internationale ». En ella se

incluyen ponencias generales sobre : « La Subordination militaire et la

repression de l'insubordination, en droit compare », « Le commandement
militaire international», y un importante rapport de sintesis que contiene

un proyecto de Convenio-reglamento.

Han sido utiiizados los idiomas. frances, ingles, italiano, alemän y es-

panol bien en el texto principal, bien en los resümenes que del mismo se

(ü'ectüan.

Esta publicacion, cuyo contenido ha sido elaborado por representantes

eminentes de la esfera judicial, universitaria y militar, pertenecientes a ca-

torce paises, tendrä su lugar no solo en todas las bibliotecas juridicas, sino

tambien entre las obras que tratan de problemas de organizacion militar

y de derecho de la guerra.

Su precio se lija en 24 FF (o 240 FB, 20 DM, 22 F sui/os, 4'80 dölares,

290 Pesetas, 3.000 liras, 1 i: 14 sh, 19 ilorines).

Para los miembros de la Sociedad rige un precio de suscripcion redu-

cido a : 18 FF (o 180 FB, 15 DM, 16 F sui/os, 3'60 dölares, 215 pesetas, 2.250

liras, 1 £ 5 sh, 14 Ilorines).

Los pedidos pueden electuarse pret'erentemente utilizando la tarjeta

ad„unla, al Secrelariado general de la Sociedad (Faculte de droit de l'Uni-

versite de Strasbourg — Francia) o al compte courant postal n" 1158-71-

Strasbourg, o al compte courant banque n" 116/11/5382 C — Credit Indus-

triel d'Alsace et de Lorraine — Strasbourg.

Los miembros espaholes de la Sociedad podrän realizar la suscripcion

mediante peticiön y giro postal dirigidos a la Secciön de Derecho Militar

del Instituto Francisco de Vitoria, Calle Duque de Medinaceli n*" 4, 4",

Madrid - 14.

Zoeven is versehenen het tweede boekdeel van de « Verzameling van

de verslagen» uitgegeven door het Internationaal Genootschap voor mili-

tair strafrecht en oorlogsrecht, waarin al de verslagen en mededelingen

van het 2de internationaal congres gehouden door voornoemd genootschap

m 1962 te Floience.

Het gaat hier om een volume van 400 bladzijden (Ibrmaat 24 x 16, op

wit papier), be.staande uit twee delen die respectieveiijk de twee thema 's

van het congres behandelen.

Het eerste gedeelte handelt over « Het Militair Vliegtuig en het Vol-

kenrecht» met vijf hoofdverslagen en talrijke mededelingen. In het twee-

de gedeelte komt de Studie van de Problemen betreifende de militaire su-

bordinatie in het kader van de internationale gewapende formaties, even-

als een aantal vergeUjkende rechtsstudies over de subordinatie en de be-

-traffing van de insubordinatie, de internationale militaire bevelvoering en

c-n belangr^jke synthese gevolgd door een reeks ontwerpen van conventio-

nele teksten die er naar streven een oplossing te brengen voor de opge-

worpen Problemen.

AI de verslagen en de mededelingen worden gepubliceerd in de taal

van de opsteller, met tweelalige samenvattingen voor de verslagen.

Daar dit boekdeel de vrucht is van de samenwerking tussen vooraan-

staande personaliteiten uit de gerechtelijke middens, de universiteiten en

het le-^er behorende tot veertien verschillende naties, zal het zowel zijn

nlaats\unnen innemen in alle juridische bibliotheken, als tussen de wer-

ken die handelen over pioblemen van milituire organisatie en van het oor-

iogsrecht.

De Driis bedraagt 24 FF (of 240 FB, 20 DM, 22 Zwitserse fr., 4 dollars

HO 290 resetas 3 000 liren, 1 £ 14 sh, 19 gülden). Voor de leden van het Ge-

noo l^P w^^^^^^^^^
verminderd tot 18 FF (of 180 FB 15 DM, 16 zw.t-

seise fr, 3 dollars 60, 215 pesetas, 2 250 liren, 1 £ 5 sh, 14 gülden).

Bestellingen moeten gericht worden, bij voorkeur met hierbijgaande

kaart. aan het algemeen se^retariaat van het Genootschap, Faculte de Di-oit

de rUniversite de Strasbourg, hetzij op compte
'^^l^^J\\ f^"!^^^^^^^ ^™it

Strasbourg, hetzij op compte courant banque n' 116/11/5382 C - Ciedit

Industriel de l'Alsace et de Lorraine — Strasbourg.

Voor Belgie, kan de betaling geschieden op PCR n' 941 070 van het

Studiecentrum voor Militair Strafrecht, Brüssel 1.
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INTRODUCTION

Lcs crimes de guerre sont aussi anciens que la guerre, mais leur

repressiorf judiciaire constitue une phenomene juridique rdcent. On

ä; depuis quelques annees, longuement ^pilogue sur la prehistoire

de cette repression (1). Son histoire a commence au milieu du sihclc

dcrnier, et des Torigine, eile s'est situee sur le double plan de T^vo-

lution des droits internes et des progres du droit international.

Elle a eu, en droit interne, son germe dans les dispositions des

Codes de justice militaire qui ont specialement incrimine les infrac-

tions commises sur les territoires ennemis. Le precedent le plus

interessant est celui de VInstruction de campagne pour l'armee des

Etats-Unis. Redige en 1863, en pleine guerre de S^cession, ce document

a, dans ses divers articles, determine les violations du droit de la

guerre susceptibles d'etre assorties de sanctions penales applicables

aussi bien aux nationaux qu'aux sujets ennemis (2). On a dit de

VInstruction de 1863 qu'elle avait constitue la premiere reglemen-

tation systematique des coutumes de la guerre (3). Mais eile n^est

pas demeuree isolee et, sans parier des Codes de justice militaire

fran^ais, il est utile de rappeler que le Manuel de guerre allemand,

public en 1902 par l'etat-major de Tarmee et traduit en frangais sous

le titre Les lois de la guerre continentale, a declare que les atteintes

aux droits des pays occup^s etaient aussi punissables que Celles dont

pouvaient etre victimes les ressortissants de Tarmee d'occupation (4).

La notion d'une repression interne des crimes de guerre a si bien

pen^tr^ l'esprit juridique du xix* siecle que des poursuites eparses ont

€t€ entreprises, de ce chef, au lendemain de la guerre de 1870. La

(1) Les fondateurs du droit international, VriTORiA, Suarez et Grotius, ont

deßafid les Premiers principes de la responsabilite decoulant des actes de guerre

am ont ete, au xviii* siecle, cxprimes comme suit par le junsconsulte allcmand

Tohan Jacob Moser : « Les soldats coupables d'atteinte aux prescnptions du droit

international doivent etre trait^s comme des criminels et non pas commc des

prisonniers de guerre ». V. ä ce propos Donnedieu de Vab^s Introduction au

droit penal international, p. 264; Graven, Les crmes conire Ibumamti, Paris,

Sircy, 1950, p. 5 et suiv. ; Carro, Los crimindes de guerra segun los teologos

juristas espanoles, Valladolid, 1946.

(2) Donnedieu de Vabres, Le proch de Nuremberg, Paris, Domat-Mon-

clirestien 1947 P. 18 ; Antonio Quintano Ripolles, Tratado de derecho penal

Zernaci:>nd e intern:u:ional penal, Madrid, 1955, t. I, p. 532 ;
Winthrop,

Military Law and Vrecedents, New York, 1920.

(3) Antonio Quintano Ripolles, op. cit., t. I, p. 532.

(4) Donnedieu de Vabres, Le procks de Nuremberg, op. cit., p. 19.
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chambre criminelle a, le 15 ddcembre 1871, rejet^ un pourvoi dirige

contre iin arret de la cour d'appel de Rouen, posant en principe que
la soustraction frauduleuse de vins et de liqueurs effectu^e, en dehors

de toute requisition, par des militaires ennemis, agissant isol^ment,

constituait des faits de pillage « r^prouves et condamn^s par les lois

de toutes les nations civilisdes » (5).

Mais c*est essentiellement sur le plan international que le Pro-
bleme de la rdglementation du droit de la guerre s'est pose ä Tepoque
consideree. L'humanisme juridique qui en a inspire Tdaboration
progressive s'est d'abord manifeste au lendemain de la guerre d'Italie.

Sur l'initiative du medecin genevois Henry Dunant, le gouvernement
helvetique a reuni une Conference internationale dont les travaux ont
permis de conclure la Convention de Geneve du 22 aoüt 1864, sur
l'amelioration du sort des blesses et des malades dans les arm^es en
campagne, et de donner naissance ä la Croix-Rouge internationale (6).

On a souvent dit que s'il n'y avait eu, ä l'origine de la Convention
de 1864, Temotion ressentie par Dunant au spectacle de la bataille

de Solferino (7), ce sont les souffrances endurees par les soldats
russes au cours de la campagne de Crimee qui ont incite le tsar

Alexandre II ä convoquer la Conference de Saint-Petersbourg, dont
est issue une Convention internationale en date du 11 d^cembre 1868,
portant prohibition de Temploi de certaines armes.

Les progres qui ont ainsi ete realises par le droit international
de la guerre ont permis d'en systematiser les principes dans un docu-
ment, public en 1880 par Plnstitut de droit international sous le
titre Manuel des lois de la guerre terrestre, et connu sous le nom de
Manuel d'Oxford (8). Cet ouvrage a prepare la voie aux r^alisations
essentielles qui, independamment de la revision, le 6 juillet 1906, de
la Convention de 1864, ont ete constituees par les Conventions inter-
nationales conclues a la Haye en 1899 et en 1907. Inspires par un
projet elabore en 1874, au cours d'une Conference internationale
tenue sans succes ä Bruxelles, les accords du 29 juillet 1889 ont
notamment comporte une « Convention sur les lois et les coutumes
de la guerre terrestre », qui a constitu^, avec son r^glement annexe,
une v^ritable codification du droit de la guerre (9). Cette codification

n" 1? • s"T872 1
44^'^^"'^^^ ^^'^^' ^' ^^' "^^^^^ analytiques 1857-1873, V Vol,

nr,TilL^^'p
^^^ historique, Wright, A Study of War, 1942, t. II, et Antonio

QuiNTANo RiPOLLES, op. ctt., p. 549 et suiv.

op dt ^49^' Souvenir de Solferino, cit^ par Antonio Qüintano Ripolles,

u.i}^^
poNNEDiEu DE Vabres, De la Piraterie au ginocide. Les nouvelles moda-

TuJj ff'T^V'?«
""'^^rselle, in Le droit prive fran^ais au milieu du xx« si^le.

litudes Offertes a Georges Ripert, t. I, p. 226.

(9) Basdevant, Recueil des Traitis, t. IV, p. 306.
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aM rcprise et d^velopp^ dans la IV* Convention du 18 octobre 1907

et dans son reglement annexe, adopt^s ^ Tissue de la deuxi^me Confe-

rence de la paix (10).

La Convention et le reglement de 1907 ont, ä la fois, marque les

progres du droit international de la guerre et son insuffisance par

rapport aux droits internes. Les acquits d'une r^glementation tendant

ä se preciser et ä se gen^raliser ont ^t^ rendus steriles par le d^faut

de sanctions pönales internationales (11). L'experience de la guerre

de 1914-1918 en a fourni l'evidente d^monstration.

II est curieux de constater que, mue par un sentiment qui n'dtait

peut-ctre qu'un pressentiment, une commission hollandaise a, au mois

de juin 1914, demand^ au gouvernement des Pays-Bas de proposer

que soit institu^ ä La Haye un « juge criminel international » comp^-

tent pour constater « les injustices ou les crimes des Etats commis

en violation d'un traite posterieur ä 1889» (12). On sait que les

articles 227 ä 230 du Traite de Versailles, rediges sur la proposition

de la commission charg^e de rechercher les responsabilites de la guerre

de 1914-1918 ont, d'une part, defere Guillaume de Hohenzollern ä

un Tribunal international pour « offense supreme contre la morale

internationale et l'autorite sacree des traites » et, d'autre part, reconnu

aux puissances alliees et associees le droit de traduire devant leurs

tribunaux militaires les personnes « accusees d'avoir commis des actes

contraires aux lois et coutumes de la guerre » (13).

II est d'un int^ret relatif de rappeler les circonstances dans

lesquelles les clauses du Trait^ de VersaiUes sont demeur^es prati-

quement inappliquees. Le gouvernement hollandais n'a pas consenti

ä extrader Pancien empereur d'AUemagne. Les puissances alliees ont

d<^ldgue, en ce qui concerne le jugement des criminels de guerre,

leur pouvoir juridictionnel au Senat criminel du Tribunal supreme

de Leipzig, dont l'action repressive s'est soldee par un echec volon-

taire qui n'a pas ete compens^ par les rares poursuites exercees

(10) Loi du 8 septembre 1910, /.O. 1910, p. 7601 et suiv.
;

d<Scret du

2 d&cmbre 1910, /.O. 1910, p. 9919 et suiv.

(11) Renault, De Vapplication du droit pSnal aux faits de guerre, Clunet,

1915, p. 313 et suiv.

(12) Saldana, U justice criminelle internationale, in Rapports pr^paratoires

au Premier Congr^s international de droit p^nal, Paris, Marchai et Billard, I.

p. 186 ; FRANgois, R^g/« gSnirales du droit de la paix, Recued Cours Acad.

La Haye, 1938, t. LXVI, p. 240.

(13) Historique du Probleme de la juridiction criminelle internationale, Publi-

cations des Nations Unies, 1949, p. 7 et 51 i 56.
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devant les juridictions territoriales (14). Mais il est important de
souligner que, des 1919, il a ^t^ envisage de situer la repression

des crimes commis ä Toccasion de la guerre de 1914-1918 par rapport

aux normes complementaires du droit international p^nal et des lois

pönales internes.

L'entre-deux-guerres a ete marque par un bouillonnement d'id^es

particulierement intense auquel est en France demeure attache le

nom du professeur Donnedieu de Vabres, futur juge frangais au
Tribunal militaire international des grands criminels de guerre (15).
Toutes les organisations scientifiques interessees au developpement
du droit penal international, notamment VInternational Law Asso-
ciation (16), VUnion interparlementaire (17) et VAssociation inter-

nationale de droit penal (18), ont uni leurs efForts pour promouvoir
l'idee d'une repression des crimes contre l'ordre public internatio-

nal (19). Plutot que d'evoquer ce mouvement doctrinal, il est utile

de rappeler les donnees de fait susceptibles d^avoir contribu6 ä
mettre en place un Systeme de repression des infractions aux lois

et coutumes de la guerre et au droit des gens.

La premiere de ces donnees est, bien que ddpourvue de tout
contenu penal, la renonciation ä la guerre en tant qu'Instrument de

(14) Donnedieu de Vabres, Le proch de Nuremberg, op. cit., p. 30 et suiv.

;

Daniel, Le Probleme du chätiment des crimes de guerre d'apres les enseignements
de la deuxieme guerre mondiale, Le Caire, 1946, p. 16 et suiv. ; Descheemaker,
Le Tribunal militaire international des grands criminels de guerre, Paris, Pedone,
1947, p. 5 et suiv., et notamment les statistiques cit^s p. 6. Sur la repression
ojcrcee directement par les juridictions fran9aises, voir Crim., 13 janvier 1921
B. 18

; 4 fevrier 1921, B. 60 ; 10 f^vrier 1921, B. 69 ; V. egalement Crim., 9 f^
vrier 1922, B. 59, S. 1922.1.144, qui concerne des faits commis au Liban.

^
{15) La Cour permanente de justice internationale et sa vocation en matiere

criminelle, Rev intern, droit penal, 1924, p. 174 ; V. Herzog, Henri Donnedieu de
Wahres et le droit penal international, Rev. science crim., 1953, p. 1.

(16) V. le projet de Statut de la Cour internationale criminelle adopt<^ a
Vienne, en 1926, a l'issue de la 34' Conference de cette association ; V. Historique
du Probleme de la juridiction criminelle internationale, op. cit., p. 12 et 66 •

Herzog, De la creation d'une juridiction pönale internationale permanente, Rev
mtern. droit penal, 1950, p. 395.

(17) V. la r^solution vot^e par cette association, en 1925, sur la criminalite
de la guerre dagression et l'organisation d'une repression internationale. Histo-
rique du Probleme de la juridiction criminelle internationale, op. cit., p. 14 et 75
i 79

;
Herzog, De la creation d'une juridiction penale internationale permanente

op. cit., p. 395.
'

(18) Pella, VAssociation internationale de droit penal et la protection de la
patx Rev. intern, droit penal, 1946, p. 185 ; Bouzat, L'Association internationale

iLi ?rA ^^ -^^^ ^"^^ ^^ ^"^""^^ ^^ ^^ P''^^^' Rev. droit intern., Gen^ve

lü' ?*7 f
^^'^^^'

'•
^^^N, Pour la difense de la justice internationale, de Üpaix et de la civihsation par le droit penal, Rev. intern, droit p^al, 1964, p. 7.

(19) Pella, La guerre crime et les criminels de guerre, Paris, Pedone 1946 •

Saldana, U justice pinale internationale, Paris, 19:^.
rcoone, ly^b

,

politique nationale, proclam^e dans divers accords intemationaux,

et notamment dans le pacte Briand-Kellog du 27 aoüt 1928 (20).

La seconde a, par voie de consequence, ete constitu<^e par une tendancc

gön^rale ä rincrimination, par les legislations internes, des delits de

propagande ä la guerre d'agression (21). La troisi^me mamfestation

positive des progres du droit penal international pendant 1 entr^

deux-guerres a ^e la revision des Conventions de 1864 et de 1906

sur les blesses et les malades et la conclusion, le 27 juillet 1929,

d'une nouvelle Convention dont l'article 29 a invite les gouverne-

ments signataires ä prendre les mesures necessaires pour repnmer,

en temps de guerre, les actes contraires aux dispositions de la loi

internationale (22).

Enfin, au lendemain de Tassassinat du roi de Yougoslavie et

du ministre fran^ais Barthou, deux Conventions internationales ont

ete signees ä Geneve le 16 novembre 1937. L'une d'entre elles a

prevu Tengagement des Hautes Parties contractantes d'introduire,

dans leur droit interne, l'incrimination des actes de terrorisme, consi-

deres comme des faits criminels (23). La seconde Convention de

1937 a institue une Cour penale internationale ä laquelle les Etats

signataires avaient la faculte de deferer les auteurs d'actes de terro-

risme, s'ils n'entendaient pas les traduire devant leurs propres juri-

dictions (24). La conclusion de ces Conventions, qui a ete salu^

comme « un evenement historique dans Tevolution du droit contem-

porain » (25), a constitue la derniere des convulsions de la doctrine

juridique avant Fouverture des hostilites en 1939. Elle a laisse la

repression sur la voie dualiste qu'elle avait originairement empruntee,

imposant ainsi la necessite d'une conciliation entre les droits internes

et le droit international penal.

La guerre 1939-1945 a ete marquee par des evenements dont les

hommes de notre g^neration ont, dans leur corps ou dans leur coeur,

trop subi l'empreinte pour qu'il soit necessaire de les rappeler. Les

(20) Donnedieu de Vabres, Le proc^s de Nuremberg, op. cit., p. 57 ;
V.

Proch des grands criminels de guerre, Texte officiel en langue frangaise, t. 1,

p. 229.

(21) Iir Conference pour l'unification du droit p^nal, Bruxelles, 1930

;

Donnedieu de Vabres, Bjipport au Congres international de droit penal de

Palerme, Actes du Congres, 1933 ; De la piraterie au gSnoctde, op. cit., p. 242.

(22) Donnedieu de Vabres, Le proces de Nuremberg, op. cit., p. 14.

(23 et 24) Historique du probUme de la juridiction pinale internationale,

op. cit., p. 16 et 94.

(25) Pella, La guerre crime et les criminels de guerre, op. cit., P- 28,

note 19 • Donnedieu de Vabres, La repression internationale du terrorisme, Rev.

intern 16gisIation comparfe, 1938, p. 37 ;
Jimenez de Asua, Terrorisimo, El Cn-

minalista, Buenos Aires, 1950, t. IX ; Antonio Quintano Ripolles, op. ctt., t. I,

p. 297 et suiv.

M3



methodes de la guerre totalitaire ont entrain^ de graves exc^s qui ont,

tres tot, souleve Tindignation et retenu Pattention des gouvernements

legitimes des pays ennemis de TAllemagne hitlerienne, et notamment
de ceux dont ses armees occupaient les territoires nationaux. Des mises

en garde solennelles ont ete adressees aux dirigeants nationaux-socia-

listes (26), et des organismes officiels ou semi-ojSiciels ont etudie les

conditions dans lesquelles une juridiction internationale poutrait, au

lendemain de la capitulation allemande, assurer le juste chätiment des

criminels de guerre (27). L'etape essentielle a ete franchie par la

Declaration de Moscou du 30 octobre 1943, dans laquelle il ^tait indi-

que, d'une part, « que les officiers et soldats allemands responsables

de crimes de guerre seraient, lors de Tarmistice, renvoy^s dans les pays

oü ils avaient perpetre leurs forfaits afin d'y etre juges et punis confor-

mement aux lois de ces pays » et, d'autre part, que cette ddcision etait

prise « sous reserve du cas des grands criminels dont les crimes etaient

Sans Realisation geographique precise et qui seraient punis par une
decision commune des gouvernements allies » (28).

Ce sont, en effet, les principes poses par la declaration de Moscou
qui ont, ä partir de 1944, ^te progressivement mis en application. La
distinction entre les grands criminels de guerre, dont les crimes

n'etaient pas localises, et les executants, qui s'en etaient rendus cou-

pables dans une zone geographique determinee, a servi de critere au
partage des competences entre la juridiction internationale et les juri-

dictions internes.

Le 8 aoüt 1945, les gouvernements des Etats-Unis d'Am^rique, de
la France, du Royaume-Uni et de l'Union Sovietique ont signe un
accord pr^voyant qu'un Tribunal militaire international serait cree ä

(26) Declaration de M. Churchill en date du 25 octobre 1941 ; d&laration
dite de Saint James Palace du 13 janvier 1942 souscrite par le Comite national
fran^ais et les gouvernements des pays allies r^fugies k Londres ; R^ponses am^-
ricaine (24 aoüt 1942) et sovietique (14 octobre 1942) ä la declaration de Saint
James Palace

; Donnedieu de Vabres, Le proces de Nuremberg, op. cit., p. 79
et suiv,

(27) UAssemblee internationale de Londres, organisme semi-officiel dont les
membres etaient d^signes par les gouvernements allies install^s en Angleterre, a
publik, le 21 juin 1943, un projet de G)ur criminelle internationale. La Commis-
sion internationale pour la reforme et le developpement du droit penal, comite
priv^, a discut^ le probl^me en cause sans formuler de propositions precises. La
Commission des Nations Unies pour les crimes de guerre, constitu^ officiellement
le 20 octobre 1943, a Stabil un projet de Convention portant crdation d'un Tri-
bunal de Nations Unies pour les crimes de guerre. Le general de Gaulle a ete
repr^sent^ au sein de cette commission par les professeurs Cas sin et Gros. His-
torique du problkme de la juridiction criminelle internationale, op. cit., p. 18
et suiv., et 104 et suiv.

(28) Le texte, plusieurs fois reproduit, de la DSclaration de Moscou se trouve
dans Le Statut et le Jugement du Tribunal de Nuremberg, Publications des
Nations Unies, 1949, p. 94.
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Teffet de juger les grands criminels de guerre des puissances euro-

peennes de TAxe (29). Le Statut de la juridiction a ete annexe ä cet

accord. Un acte d'accusation d^taille a, en date du 18 octobre 1945,

renvoye devant le tribunal vingt-quatre accuses sous la quadruple

prevention de complot, de crimes contre la paix, de crimes de guerre

et de crimes contre Thumanit^, et lui a demande de d^clarer « crimi-

nelles » six organisations nationales-socialistes (30). Le Tribunal mili-

taire international des grands criminels de guerre a tenu ses audiences

au Palais de Justice de Nuremberg et, ä Tissue de ce qu'on a appele « le

plus grand proces penal de Thistoire » (31), il a rendu, le 1" octobre

1946, un jugement dont les fondements juridiques ont pretendu renou-

veler le droit international (32).

En meme temps, tous les pays sur le territoire desquels des crimes

de guerre avaient ete commis, ou dont des nationaux et ressortissants

avaient et^ victimes de tels crimes, ont entrepris de proceder ä la

repression que la declaration de Moscou les avait engages ä situer sur

(29) Le Tribunal militaire international pour l'Extreme-Orient a, de meme,

^te cr^ le 19 janvier 1946 par une proclamation speciale du general MacArthur ;

Le Statut et le Jugement du Tribunal de Nuremberg, op. cit., p. 24.

(30) Proces des grands criminels de guerre, op. cit., t. I, p. 29.

(31)/'Graven, De la justice internationale ä la paix, Les enseignements de

Nuremberg,' '^'^v. droit intern., Gen^ve, 1946, p. 183, et 1947, p. 1.

(32) Proces des grands criminels de guerre, op. cit., t. I, p. 181. La biblio-

graphie sur le proces de Nuremberg est particuli^rement fournie. On citera tout

sp^ialement, en langue fran?aise, les ccuvres de Donnedieu de Vabres : Le proces

de Nuremberg, op. cit. ; Le proces de Nuremberg, Rev. science crim., 1947, p. 171 ;

Le proces de Nuremberg, Rev. droit p^nal et crim., 1946-1947, p. 480 ;
Le proces

de Nuremberg devant les principes modernes du droit penal international, Recueil

Cours Acad. La Haye, 1947, p. 577 ; Le jugement de Nuremberg et le principe de

legalitS des delits et des peines, Rev. droit penal et crim., 1946-1947, p. 813 ;

Crime de guerre, Cahiers des hommes de bonne volonte, III, Le crime, p. 34 ;

Graven, De la justice internationale ä la paix, op. cit. ; En assistant au proces des

criminels de guerre, Geneve, 1946 ; Le chätiment des crimes de guerre, Alma

Mater, Genöve, 1947, p. 147 ; Merle, Le proces de Nuremberg et le chätiment

des criminels de guerre, Paris, Pedone, 1949 ; La Pradelle, Le procks des grands

criminels de guerre et le developpement du droit international, Nouv. Rev. droit

intern, priv^, 1947, p. 1 ; Teitgen, Le jugement de Nuremberg, Rev. droit intern.,

Geneve, 1946, p. 161 ; Reuter, Le jugement du Tribunal de Nuremberg, D. 1946,

ehr. p. 77 ; Nuremberg 1945 : le proces, La Vie intellectuelle, decembre 1946 ;

Glaser, Les lois de Nuremberg et le droit international, Rev. p^n. suisse, 1953,

p. 321 ;' Herzog, Le message de Nuremberg, Politique, 1946, p. 299. Parmi les

ouvrages dont les auteurs ne sont pas des juristes, il y a lieu de retenir Cooper,

Le procks de Nuremberg, Histoire d'un crime, Paris, Hachette, 1947 ;
Didier

Lazard, Le proch de Nuremberg, RScit d'un temoin, Paris, E.N.F., 1947 ;
Car-

TiER, Les secrets de la guerre divoilis par Nuremberg, Paris, Fayard ;
Gilbert,

Journal de Nuremberg, Paris, 1947 ; Dominique Aucleres, Mes quatre verites,

Paris, Vent du Large, p. 174 et suiv.
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le plan de la loi penale interne (33). Une legislation sp^ale est inter

venue, non seulement dans les diverses zones d*occupation de TAlle-

magne (34), mais surtout dans les di£E^rents pays anterieurement

envahis par les troupes hitleriennes (35).

En France, eile a eu son siege dans une ordonnance du 28 aout

1944, qui a defere aux tribunaux militaires frangais « les nationaux

ennemis ou agents non frangais au service de Tadministration ou des

interets ennemis, coupables de crimes ou de delits commis, depuis l'ou-

verture des hostilites, soit en France ou dans un territoire relevant de

son autorite, soit ä l'encontre d'un national ou d'un protege frangais,

d'un militaire servant ou ayant servi sous le drapeau frangais, d'un

apatride residant sur le territoire frangais avant le 17 juin 1940 ou d*un

refugie sur un territoire fran^ais, soit au prejudice des biens de toutes

les personnes physiques visees ci-dessus et de toutes les personnes

morales fran^aises, lorsque ces infractions, meme accomplies ä Tocca-

sion ou sous le pretexte de Petat de guerre, n'etaient pas justÜi^es par

les lois et coutumes de la guerre » (36). L'ordonnance du 28 aoüt 1944
a ete completee par une loi du 15 septembre 1948 (37) qui, destinee

ä aligner la loi penale interne sur le droit international concernant la

(33) BoissiER, La repression des «petits» crimes de guerre, Rev. intern,

droit penal, 1948, p. 293. II convient d'etre en garde contre les opinions de cet

auteur qui, dans son ouvrage intitul^ L'epee et la Balance (Geneve, 1953), n'a pas
craint de definir les crimes de guerre comme « etant, en regle generale, des contre-

mesures militaires en soi necessaires et legitimes, rendues criminelles par une
outrance injustifiable, provenant le plus souvent d'improvisations ä chaud en
l'absence d'instructions prdalables », et constituant des « taches sombres de la

guerre » plus que des « crimes » au sens juridique du terme !

^
(34) Loi n° 10 du Conseil de controle du 20 decembre 1945 ; ordonnances

americaines du gouvernement militaire des 18 octobre 1946 et 17 f^vrier 1947
;

Royal Warrants britanniques des 14 juin et 4 aoüt 1945, etc. Sur les proces
intentes en zone americaine, Telford Taylor, Les proces de Nuremberg, Paris,
Carnegie, 1949 ; Les jugements du Tribunal militaire americain de Nuremberg,
Rev. droit p^nal et crim., 1949-1950, p. 845, 992 et 1082.

(35) V. Belgique, loi du 20 juin 1947 ; Grevy, La rSpression des crimes de
guerre en droit beige, Rev. droit p^nal et crim., 1947-1948, p. 806 ; Luxembourg,
loi du 2 aoüt 1947, Hammes, Le crime de guerre en droit penal luxembourgeois,
ibidem, 1946-1947, p. 242 ; Norv^ge, ordonnance du 4 mai 1945, Sund, Les crimi-
nels de guerre en Norvege, ibidem, 1946-1947, p. 719 ; Pologne, d^crets-lois des
12 octobre 1944 et 22 janvier 1946, Muszkat, La repression des crimes commis
en Pologne, ibidem, 1947-1948, p. 719 ; Ancel, Un proces de criminel de guerre
en Pologne, Rev. science crim., 1947, p. 171 ; La repression des crimes de guerre
en Grke, Rev. droit penal et crim., 1950-1951, p. 358. Sur rensemble du Pro-
bleme, yoir, outre Boissier, pr^cite, Antonio Quintano Ripolles, op. cit., t. I
p. 437 ä 456.

'

(36) J.O. 1944. p. 780. B.L.D. 1944, p. 221 ; d^crct du 6 dÄxmbre 1944,
modiliö le 6 aout 1945, instituant un service de recherchc des crimes de guerre
ennemis, Rev. science crim., 1946, p. 275 ; Touffait, Crimes de guerre et recher-
che des crimes de guerre, Rcc. droit p^nal, 1947, p. 5.

(37) J.O. 1948, p. 9138, B.L.D. 1948, p. 825.
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dÄrlaration de criminalit(^ des organisations hitleriennes a ete abr^ee

le 30 janvier 1953 (38) apres avoir suscit6 de graves diflicult6s dap-

plication.

Tel est le cadre dans lequel la repression des crimes de guerre a

€t€ assuree au lendemain de la guerre de 1939-1945 (39). H^ a fait

apparaitre dans leur permanence l'unite et la duaUte du droit penal de

la guerre. Son unite decoule de la constatation qu il s agit toujours

d'assurer la repression de faits attentatoires ä l'ordre public universel,

et sa dualite tient ä ce que les modalites de son developpement ont

ete difierentes suivant que les infractions visees ont ete commises par

des executants, relevant des lois penales internes, ou par des gouver-

nants, responsables, au regard du droit international pena, des crimes

dont ils ont, par leurs Instructions, commande ou tolere 1 execu-

tion (40) Mais il y a necessairement eu des points de rencontre, sinon

de friction, entre le droit international penal et la loi penale interne.

L'objet de cette etude est precisement de degager les conflits que la

chambre criminelle de la Cour de Cassation a resolus, lorsqu e le a et6

saisie de Papplication de l'ordonnance du 28 aoüt 1945 et de la loi

du 15 septembre 1948 sur les crimes de guerre ennemis. Cette expres-

sion doit etre entendue dans son sens le plus strict. II est ici sans

grand interet de degager un critere de distinction entre le crime de

euerre et le crime contre l'humanite et de poser la question de savoir

si dans la conception de l'ordonnance de 1944, le premier n'a pas

partiellement englob^ le second (41). La confrontation des options du

droit international pdnal avec les donnees de la loi penale interne

l\9.\ TO 1953 o 898 B.L.D. 1953, p. 56. Sur les d^bats parlementaires

ayJprUSle vot; de la loi du 30 janvier 1953. J.O. D^b. pari., Ass. nat., 1953,

p. 461.

(39) Patin, La France et le jugement des crimes de guerre, Rev. science crim.,

1951 D 393 • Chronique de jurisprudence sur l'application de l ordonnance du

28 aoüt 1944, ibidem, 1949, p. 352 ; Herzog, Les principes jurtdtques de la

ripression des crimes de guerre, Rev. p^n. suisse, 1946, p. 277 ;
Crmes de guerre

dSns Encyclop^die juridique Dalloz, Rep. droit crim. et ,proc.pen. ;
de Juglart

Repertoire methodique de la jurisprudence militaire, Paris, 1946, P- 232 et suiv^

Les crimes de guerre devant les tribunaux militaires frangais, J.C.P. 1946.1.499 ,

Maunoir, U repression des crimes de guerre devant les tribunaux frangais et

alliis, th^se, Geneve, 1956 ; Chapar, La ripression des crimes de guerre Rev.

droit penal et crim., 1947-1948, p. 793; Eisele, mexions sur les proch des

criminels de guerre en France, ibidem, 1950-1951, p. 405 ;
Nouveau Repertoire de

droit DaUoz, 2« ed., Atteinte ä la sürete de l'Etat, annexe 2 ;
Jurisclasseur de droit

pdnal, Lois pönales annexes, t. I, Crimes de guerre.

(40) DoNNEDiEU DE Vabres, De la Piraterie au gSnocide, op. cit., p. 254.

(41) Graven, Les crimes contre l'humanite, op. cit. ; La repression des crimes

contre Vhumaniti, Rev. droit intern., Geneve, 1948, p. 1 ;
Herzog, Contribution

ä l'etude de la difinition du crime contre l'humanite, Rev. mtern. droit p^nal,

1947 p 155 • Actes officiels de la VHP Conference pour l'unification du droit

pfeai Paris Pedone, 1949 ; Aroneanu, ResponsabilitSs pönales pour crime contre

VhumanitS, Rev. droit intern., Geneve, 1948, p. 144 et suiv.
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peut, en revanche, mettre en ^vidence la valeur de la contribution

apportee, de 1946 ä 1955, par la chambre criminelle de la Cour de

Cassation au renouvellement de la thtorie des ddits du droit des gens.

I. — LES CONFLITS DE JURIDICTION

L^article 5 de Tordonnance du 28 aoüt 1944, modifi^ par la loi

du 15 septembre 1948, a donn^ competence aux tribunaux militaires

pour connaitre des crimes de guerre, en decidant que les juridictions

devaient etre constitu^es selon les dispositions du Code de justice

militaire, sous rdserve que la majorite des juges militaires comprit,

sauf impossibilite düment constat^e, des militaires appartenant ou

ayant appartenu aux Forces Frangaises de l'Int^rieur, ou k des organi-

sations de r^sistance (42).

Les conflits auxquels Tapplication de cette disposition a donne

naissance n'ont donc pas port^ sur la competence des juridictions mili-

taires ä juger les criminels de guerre, mais sur la composition que ces

juridictions devaient recevoir selon la qualit^ des accus^s.

Certaines difficult^s sont nees du fait que la distinction entre les

crimes de guerre et les atteintes ä la sürete exterieure de TEtat, par-

fois difficile ä etablir (43), etait susceptible d'avoir une incidence

directe sur la formation des tribunaux, aux termes de l'article 10,

dernier alinea, du Code de justice militaire. La Cour de Cassation a

jug^, par un arret rendu, toutes chambres reunies, le 1" aoüt 1949,

que les dispositions concernant le jugement des personnes ^trangeres

aux armees, en mati^re de crimes et delits contre la süret^ exterieure

de PEtat, n'etaient pas applicables ä des civils de nationalite aUemande
recherch^s sous l'accusation de crimes de guerre (44). La Solution

inverse a, logiquement, pr^valu a propos d'un civil de nationalite

frangaise qui ^tait poursuivi, concurremment avec des ressortissants

allemands, sous la prevention d'intelligences avec Tennemi, en m6me

(42) Sur la condition d'appartenance ä la Resistance ou aux Forces Fran?aises

de rinterieur, la G)ur de Cassation a admis la validite des formules genitales de
ref^rence ä l'article 5 ; Crim., 11 juillet 1946, B. 159 ; 8 janvier 1947, B. 11

;

3 janvier 1951, B. 3. V. obs. Patin, Rev. science crim., 1949, p. 352.

(43) V. ci-aprÄs les probl^mes pos^s en ce qui concerne l'espionnage en droit
penal international et en droit p^nal interne.

(44) Chambres r^unies, 1" aoüt 1949, B. 267, G. P. 1949.11.175, D. 1950,
241, note Donnedieu de Vabres, J.C.P. 1949.11.5034, note Brouchot, Rev.
science crim., 1952, p. 122, obs. P. Hugueney.

.1

temps que du chef de crimes de guerre (45), et a propos de crimmcls

de guerre allemands poursuivis en mtoe temps que des nationaux

fran^ais accus^s de crimes connexes d'atteinte ä la süret^ extdrieure

de l'Etat (46).

Mais ces conflits juridictionnels n'ont eu d'interct que dans la

mesure oü Üs ont traduit les conflits de qualification par lesquels üs

etaient provoqu^s. Plus caract^ristiques en eux-memes et plus lourds

de consequences juridiques ont ete les conflits entrain^s par la n6ces-

site de concilier la double qualite de criminels de guerre et de prison-

niers de guerre, souvent revendiqu^e par les nationaux aUemands

traduits devant les tribunaux militaires. La Cour de Cassation a ä cet

egard affronte et surmonte un probleme juridique deiicat, dont ü

convient de rappeler les donnees avant d'en analyser les solutions.

A. — Les donnees du Probleme

La Convention de Geneve du 27 juillet 1929 sur le traitem«it

des prisonniers de guerre, promulguee par decret du 10 d^cembre 1935,

contient un article 63 aux termes duquel « un jugement ne peut etre

prononce ä la cbarge d'un prisonnier de guerre que par les memes

tribunaux et suivant la meme procedure qu'ä l'^gard des personnes

appartenant aux forces armees de la puissance detentrice » 47). Cette

garantie juridictionnelle est reprise par un des alineas de 1 article 10

du Code de justice militaire, disposant que les tribunaux appel^s a

juger les prisonniers de guerre sont composes comme pour le juge-

ment des militaires fran?ais, d'apres les assimilations de grade.

Aucune difficulte n'a donc ete suscitee par ces textes lorsque les

nationaux aUemands poursuivis pour crimes de guerre n'avaient pas,

civÜs ou mÜitaires, la qualite de prisonniers de guerre Reprenant un

principe qu'elle avait pose, au lendemain de la guerre 1914-1918, dans

un arret du 27 f^vrier 1925 (48), la chambre crimmelle a affirm^

qu'en cette Hypothese le Tribunal militaire devait, dans les conditions

(45) Crim., 3 janvier 1951, B. 3, Rev. science cnm 1952, p. 122. La C^m

de Cassation a par aiUeurs jug^, dans son arr^t du 3 aoüt 1950, B 227 D 1950,

70l! note DonSedieü de Vabres, S. 1951.1.66, rapport Patin et note Ducom.

que les dispositions de l'art. 2 du Code de justice militaire d^clarant les mbu-

naux mUitaires incompetents pour juger des inculp^s ag^s de moins de ISans

ne pouvaient pas ^tre invoqu^s par de jeunes Alsaciens incorpor^s 6ms 1 arm<5e

aUeZde, en raison des termes gen<^raux de 1 art. 3 de la loi du 15 septembre

1948 V les observations de Donnedieu de Vabres qui, sans möconnaitre le

bien-fonde de l'argumentation de la chambre criminelle, en d^duit que la loi du

15 septembre 1948 apparait, dans « toute la port^e traditionnelle de ce tcrme »,

comme un droit « odieux > (D. 1950, 705).

(46) Crim., 18 avril 1953, B. 124.

(47) J.O. 1935, p. 13631. B.L.D. 1935, p. 1193.

(48) Crim., 27 f^vrier 1925, B. 79 ; de Juglart, Kipertoire mithodique,

op. cit., p. 233.
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prescrites par Particle 5 de l'ordonnance du 28 aoüt 1944, recevoir la

cx)mposition prevue pour le jugement des civils ou des hommes de

troupe, Sans qu'il füt, eventuellement, tenu compte du grade des

accuses dans Tarmee ennemie. Elle a rappele ce principe des le 24 juil-

let 1946, dans le tres important arret concernant les poursuites enga-

gees contre le gauleiter d'Alsace Wagner, et a note que ce dernier

n'avait pas 6t6 renvoye devant les juridictions repressives en qualite

de prisonnier de guerre (49). Cette formule a ete reprise dans plusieurs

decisions post^rieures. Elle n'a donne lieu ä aucune Observation (50).

Mais eile a laiss^ entier le probleme pose par Tapplication de l'arti-

cle 63 de la Convention de Geneve et par la conciliation, en ce qui

concernait les criminels de guerre prisonniers de guerre, de l'article 5

de l'ordonnance du 28 aoüt 1944 avec Tarticle 10 du Code de justice

militaire.

B. Les SOLUTIONS du Probleme

Les premieres decisions qui ont ete rendues en la matiere ont

temoigne d'une certaine hesitation de la jurisprudence. Alors que la

tendance des tribunaux militaires de Cassation a, d'abord, manifeste

la preference de ces juridictions envers Tapplication aux prisonniers

de guerre des dispositions de l'article 10 du Code de justice mili-

taire (51), quelques arrets de la chambre criminelle ont paru consacrer

la these inverse et poser en principe que les r^gles de l'article 5 de
l'ordonnance du 28 aoüt 1944 etaient seules applicables aux criminels

de guerre, parce que ces derniers n'etaient pas juges en tant que pri-

sonniers de guerre (52).

1° Fallait-il en deduire que, selon la haute juridiction, il y avait

une incompatibilite juridique entre le Statut du criminel de guerre
et celui du prisonnier de guerre ? Cette conclusion a ete, un peu rapi-

dement, avancee par une partie de la doctrine. Le doyen Pierre Hugue-
NEY a, par exemple, ecrit que la regle posee par l'article 10 du Code
de justice militaire etait « etrangere » aux criminels de guerre parce
que les criminels de guerre, consideres comme indignes d'un traite-

ment impliquant un Hommage rendu ä l'armee ennemie, devaient
tous etre juges par le tribunal militaire le plus « humblement

»

compose (53).

(49) Crim., 24 juillet 1946, B. 170, Rev. science crim., 1947, p. 271 ; Voir
Crenesse, Le proch de Wagner, bourreau de l'Alsace, Office francais d'tfdition.
1946.

(50) Crim., 28 juiUet 1948, B. 210.

(51) Trib. milit. Cass. Paris, par de Juglart, Repertoire mSthodique, op. cit.,

p. 256.

(52) Crim., 30 decembre 1948, B. 310 ; 25 mai 1949, B. 187, D. 1949, 346,
Rev. science crim., 1950, p. 229, obs. P. Hugueney ; 16 f^vrier 1950, B. 58.

(53) Obs. pröcit&s, Rev. science crim., 1950, p. 229.
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Cette theorie est, actuellement encore, defendue par un professeur

de l'Universit^ de Liege, M. Stefan Glaser qui a consacre deux aiti-

cles ä tenter de demontrer que la violation des lois de la guerre enle-

vait ä ceux qui s'en rendaient coupables tout Statut de prisonmer de

guerre et que « le caractere du criminel de guerre primait et absorbait

celui du prisonnier de guerre » (54).

Mais cette theorie ne pouvait pas etre celle de la chambre cri-

minelle ! Le flottement de sa jurisprudence avait une tout autre cause.

Ce n'etait pas un prejuge passionnel mais un scrupule juridique qui

animait la haute juridiction : celui de savoir si les dispositions de la

Convention de Geneve etaient applicables aux prisonniers de guerre

juges pour des faits anterieurs ä leur capture ou si elles ne devaient

recevoir application qu'en ce qui concernait les crimes et les delits

commis au cours de la captivite {55).

Les juridictions americaines ont eu le meme probleme ä resoudre

et elles ont, sans ambiguite, opte en faveur de la seconde Solution.

Dans le proces d'un general allemand accuse d avoir fait fusiUer,

Sans jugement prealable, un commando ennemi, e tribunal militaire

a rejete le moyen de defense tire de l'article 63 de la Convention de

Geneve, en declarant que ce texte etait applicable aux seules intrac-

tions commises par des prisonniers de guerre pendant leur captivite.

La juridiction americaine a ainsi suivi une jurisprudence admise,^ en

depit de l'opinion dissidente d'un de ses membres, par la Cour supreme

des Etats-Unis, statuant, le 4 fevrier 1946, sur un recours du general

japonais Yamashita (56).

II est demontre, par Intervention des chambres reunies de la

Cour de Cassation, que la chambre criminelle a penche pour cette

Solution restrictive. Mais il est permis de se demander si le president

Patin n'etait pas d'un avis diflerent. Traitant, en 1949, de la question

dans une chronique de jurisprudence, il s'est en eflet contente d ecrire

que l'article 10 du Code de justice miHtaire etait applicable aux

« accuses prisonniers de guerre », sans se referer ä rincidence de la

date des faits par rapport ä celle de la capture.

2° Toujours est-il que les chambres reunies ont, en 1950, rendu

deux arrets con?us exactement dans les memes termes. Ces arrets, en

(54) Stefan Glaser, U protection internationale des prisonniers de guerre

et la responsabiliti pour les crimes de guerre, Rev. droit penal et crmi. 1950-

1951 p. 897 et suiv. ; La Convention de Genhe et les crimtnels de guerre, ibidem,

1951-1952, p. 517.
^ a^- j j -,

(55) Le Probleme a ^t^ pos^ par Travers en termes tr^ pr6cis. Le droit

pSnd international et sa mise en oeuvre en temps de paix et en temps de guerre,

Paris, 1921, t. II, n» 340, p. 442.
. , , . r •

; .

(56) United Nations War Crimes Commtsston, Law Reports of Irtals of

War Criminals, vol. I, Londres, 1946, analys^ dans Rev. science crim., 1947, p. 307.
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date des 26 juillet et 13 decembre 1950, ont constate que Particle 63

de la Convention internationale de Gen^ve du 21 juillet 1929 s'appli-

quait « Sans equivoque possible meme lorsque les prisonniers compa-

raissaient pour des faits anterieurs ä leur captivite » (57).

La Solution ne s'imposait pas avec ^vidence et eile a 6t€ critiquee.

Certains annotateurs (58) ont souligne que les arrets des chambres

reunies rompaient avec une jurisprudence fortement etablie, aux

termes de laquelle la competence ratione personae etait determinee

par la qualite du prevenu au jour de Tinfraction et non ä celui de la

poursuite (59). Fallait-il en conclure que les chambres reunies avaient

obei ä une pr^occupation d'equite superieure plus qu'ä une conviction

de logique juridique ? (60). C'etait oublier que la Solution adoptee

avait pour consequence de soumettre les criminels de guerre ä un trai-

tement diflerent selon qu'ils avaient ete faits prisonniers au cours

des hostilites ou captures apres la capitulation allemande !

S'il en etait ainsi, la Solution des arrets de 1950 trouvait son

fondement essentiel dans le fait que Particle 63 de la Convention de

La Haye n'etablissait aucune distinction suivant que le prisonnier de

guerre comparaissait devant les tribunaux ennemis pour des faits

anterieurs ou posterieurs ä sa capture. La Cour de Cassation a, en

l'esp^ce, applique une disposition du droit international formulee par

une Convention regulierement promulguee en France. Elle n*a fait, en

cela, que se conformer aux principes gen^raux du droit international

public et du droit constitutionnel frangais (61).

3° La chambre criminelle a adopte la Solution des chambres
reunies, mais, usant d'une methode qui n'est pas particuliere ä la

(57) Chambres reunies, 26 juillet 1950, B. 218, JCP. 1950.IL5808, note
Brouchot, Rev. science crim., 1951, p. 110, obs. P. Hugueney, ibidem, 1953,
p. 334, obs. P. HuGUENEY ; 13 decembre 1950, B. 284.

(58) V. la note precitee de M, Brouchot.

(59) V., en ce qui concerne Tage, Crim., 21 mai 1947, B. 88, et la qualite de
militaire, 15 janvier 1948, B. 15, S. 1948.1.77, J.C.P. 1949.11.4370, note Magnol

;

7 juin 1951, B. 165, Rev. science crim., 1952, p. 285. V. Bouzat et Pinatel,
Traite de droit penal et de criminologie, t. II, n° 1160, avec la jurisprudence
complementaire citee p. 898, note 1.

(60) Note Brouchot precitee.

(61) NiBOYET, La Constitution notwelle et certaines dispositions de droit
international D. 1946, ehr. 89

; Jacques Donnedieu de Vabres, La Constitution
de 1946 et /f droit international, D. 1948, ehr. 50. II est curieux de noter que
Tarret du 26 juillet 1950 a et^ comment^ ä deux reprises par le doyen P. Hugue-
ney, dans ses chroniques de droit penal militaire de la Rev. science crim. Inadver-
tance ou revirement, il a, en 1951 (p. 110), vivement critiqu^ l'arret « inqui^tant »
pour les juristes « attard^s » pour qui la Cour de Cassation est et doit rester la
«gardienne supreme du droit» et n'a pas h^sit^, en 1953 (p. 335), ä affirmer
que la Solution emanant de « notre plus haute juridiction » lui paraissait devoir
etre « pleinement approuv^e ».
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matiere consid^ree, eile a multiplie les efforts pour proc^der k une

appUcation limitative des arrets de 1950. On peut r^sumer sa juris-

prudence en observant qu'elle a tendu ä exclure tout recours a

Particle 10 du Code de justice militaire lorsque les crimmels de

guerre d^fer^s aux juridictions repressives ne presentaient pas la double

qualite de membres d'une formation militaire ennemie et de prison-

niers de guerre.

La chambre criminelle a, dans une premiere perspective, evite

de placer sous la protection de la Convention de Geneve les crimmels

de guerre, meme prisonniers de guerre, qui n'etaient pas des mili-

taires au sens strict de ce terme. Elle a refuse tout privilege juri-

dictionnel ä ceux que le doyen Hugueney a appele les para-müi-

taires (62). Cette Solution a prevalu ä l'egard d'accuses qui, tels Oberg

et Knochen, pr^tendaient etre assimiles ä des officiers gdneraux, mais

n'appartenaient pas ä Tarmee allemande au moment des faits incri-

min^s (63). Elle a egalement ete adoptee ä propos des membres de

la Gestapo, consideres comme relevant d'une force de police (64),

et des chefs de la S.I.P.O. et du S.D., dont la juridiction supreme

a estime que le rang de pres^ance dont ils beneficiaient ne leur

conf^rait pas, ipso facto, un grade d'officier de la Wehrmacht (65).

La Cour de Cassation n*a, par ailleurs, applique les dispositions

de la Convention de Geneve qu'aux prisonniers de guerre proprement

dits. Elle a casse une decision se bornant ä constater que les accuses

n'avaient ä aucun moment ete captures par les forces fran^aises au

cours d'op^rations de guerre, parce que cette formule generale laissait

incertain le point de savoir si les interesses n'avaient pas ^6 faits

prisonniers au cours des combats par des forces armees alliees de la

France (66). Mais sa jurisprudence s'est, pour le surplus, averee

restrictive en ce qu'elle a, par exemple, fonde sur les constatations

souveraines des juges du fait le rejet de pourvois diriges contre des

arrets refusant de consid^rer comme prisonniers de guerre un g^neral

\

(62) Chronique de droit penal militaire, Rev. science crim., 1955, p. 347.

(63) Crim.. 10 fevrier 1955, B. 96. Dans cette espece, le pourvoi invoquait

non seulement la violation de l'art. 63 de la Convention de 1929, mais egalement

Celle de la Convention de 1949 promulguee en France le 12 aout 1952 ! La

chambre criminelle a, sur ce dernier point, juge que la Convention de 1949

n'^tait pas applicable aux accuses de crimes de guerre pour des faits comnus par

eux au cours d'un conflit dans lequel la partie bellig(5rante etait le IIP Reich

allemand et non pas la R^publique f^d^rale allemande, signataire des accords de

1949 et alors que ce conflit ne pouvait etre r^gi que par la Convention du

27 juillet 1929.

(64) Crim., 27 juUIet 1954, B. 278.

(65) Crim., 8 novembre 1951, B. 287 (Dunkern, chef de la S.I.P.O. et du

S.D. de Lorraine).

(66) Crim., 27 juin 1951, B. 185.
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des Waffen SS arr^te apr^s la capitulation de PAlIemagne (67), et

des officiers detenus au titre des poursuites du chef de crimes de

guerre (68).

Un des derniers arrets rendus par la Cour de Cassation en matiere

de crime de guerre a resume, ä cet egard, la position de la juridiction

supreme. La chambre criminelle a observe que, loin de contenir des

dispositions contraires aux engagements internationaux de la France,

l'ordonnance du 28 acut 1944 n'avait fait que les mettre en appli-

cation en les combinant avec les regles du droit fran^ais, son article 5

s'appliquant d'une maniere generale ä tous les auteurs, coauteurs

et complices des infractions, prisonniers de guerre ou non, sous la

reserve des modifications resultant, eventuellement, en ce qui concernait

les prisonniers de guerre, de leur grade, suivant les distinctions

etablies par Tarticle 10 du Code de justice militaire (69).

4° Les Solutions apportees par la chambre criminelle aux conflits

qui se sont eleves entre le droit international penal et la loi penale

interne sur le plan de la competence juridictionnelle, ont ainsi fait leur

place aux obligations internationales de la France. Un esprit identique

a anime la haute juridiction lorsqu'il lui a fallu resoudre des problemes

inherents aux conditions d'exercice des poursuites du chef de crimes

de guerre (70). La question a ete essentiellement soulevee par le

proces d'Abetz, dont le pourvoi soutenait qu'etant ambassadeur accre-

dite par le gouvernement allemand aupres du gouvernement frangais,

il etait couvert par Timmunite diplomatique et ne pouvait pas etre

poursuivi, en France, sans l'autorisation de son gouvernement. La
chambre criminelle a rejete le pourvoi du representant d'Hitler

aupres des autorites frangaises et les considerations qui ont inspire

sa decision ont ete exposees dans le Recueil Sirey, dans une note

sign^ des quatre initiales familieres aux penalistes de Tapres-

guerre (71).

La Cour de Cassation n'a pas nie que la coutume internationale,

parfois exprimee par des traites ou par des lois, accordait une immu-
nite de poursuites aux agents diplomatiques (72). Mais eile a juge

qu'Otto Abetz ne pouvait pas beneficier de cette immunite pour
deux raisons complementaires.

(67) Crim., 24 mars 1953, B. 117.

(68) Crim., 2 decembre 1954, B. 370, D. 1955, Somm. 41.

(69) Crim, 17 mars 1955, B. 159 ; 8 janvicr 1947, B. 11.

(70) Crim, 29 novembre 1951, B. 328.

(71) Crim, 28 juiUet 1950, B. 221, S. 1950.1.185, note M.R.M.P., Rev. droit
mtem. prive, 1951, p. 477, obs. Donnedieu de Vabres.

(72) V. BouzAT et Pinatel, op. cit., t. II, n" 1720 ; Chouckroun, Virnmu-
mte, Rev. science crim., 1959, p. 29.
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En fait, Abetz avait it€ charg(^ de garder * un contact permanent

avec le gouvernement de Vichy ». Mais, en admettant meme que ce der-

nier repr^sentat la France, aucun rapport diplomatique n avait pu s ms-

taurer entre deux pays qui, nonobstant rarmistice, demeuraient en

guerre. Abetz, qui n'avait pas ete muni de lettres de creance, n avait

jamais ete agree par les autorites fran?aises en qualit^ d ambassadeur,

mais leur avait ete impose, en tant que fonctionnaire allemand

charg6 de la direction politique des Services d'occupation. Ce n 6tait

pas un agent diplomatique susceptible d'etre couvert par limmumt6

au sens de la coutume internationale ! (73).

La chambre criminelle a consolide cette argumentation en souli-

gnant que l'ordonnance du 28 aoüt 1944 excluait, par son objet

meme, l'application de toute disposition de droit interne ou interna-

tional dont l'objet serait de subordonner la poursuite des criminels

de guerre ä l'autorisation de leur gouvernement. Mais cette Obser-

vation ne prend son veritable sens que si eile est replacee dans le

contexte general qui lui a servi de support. L'ordonnance du 28

aoüt 1944 a mis en oeuvre, sur le plan fran?ais, un Systeme de repres-

sion qui a, sur le terrain international, precisement abouti ä l'accu-

sation et ä la condamnation, en tant que grands criminels de guerre,

aes membres du gouvernement allemand. Cette circonstance suffisait

ä empecher tout recours de l'ordre interne ä l'ordre etranger.

On est ainsi conduit ä la conclusion que la chambre criminelle

n'a pas seulement, dans son arret du 28 juillet 1950, fonde sa decision

sur l'interpretation de la loi frangaise. Elle a egalement, par un

raisonnement a contrario, pris en consideration l'esprit general du

droit international resultant des Conventions et des accords auquels

la France a adhere.

IL — LES CONFLITS DE QUALIFICATION

Les crimes de guerre ont, ä l'origine, donne Heu ä une enum^-

ration descriptive plus qu'ä une qualification juridique, et c'est une

m^thode analytique qui a, d'abord, ete mise en oeuvre pour en ^laborer

la definition (74). Mais lorsqu'en 1944 l'etape de la construction

doctrinale a laisse place ä celle de l'action judiciaire, la n6cessite

de donner aux crimes de guerre un fondement normatif a conduit

^ degager les criteres de leur incrimination au regard de la justice

pönale internationale et des repressions nationales.

(73) Contra Travers, selon lequel la juridiction saisie n'a pas qualite pour

rechercher si l'agcnt a €x€ r^guli^rement nomm^ d^s lors qu'elle constate qu d

est reconnu par le gouvernement frangais comme exer^ant une fonction diploma-

tique, op. cit., t. II, p. 313, note 2.

(74) Rey Violations du droit international commises par les Allemands en

Trance pendant la guerre de 1939, Rev. gen. droit intern, priv^, 1941-1945.IL,

p. 1.
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Le Statut du Tribunal militaire de Nuremberg a, dans son

aitide 6, 6ng6 les crimes de guerre en infractions internationales

constitu^es par la violation des lois et coutumes de la guerre, et le

jugement du l*' octobre 1946 a pr^cis^ que les faits incrimin^s

dans l'article 6 tenaient du droit international leur qualification de

crimes de guerre, notamment parce qu'ils etaient pr^vus par les articles

46, 50, 52 et 56 de la Convention de La Haye et par les articles

2, 3, 4, 46 et 51 de la Convention de Geneve, dont la violation

constituait des infractions entrainant des chätiments (75).

Mais ces chätiments, en Tabsence de dispositions repressives de

caractere international, n'ont pu se fonder que sur les principes

generaux du droit criminel (76), et les legislateurs des divers Etats,

qui ont poursuivi les criminels de guerre devant leurs propres juri-

dictions, ont precisement eu la prdoccupation de combler, dans leurs

droits internes, les lacunes du droit international.

L'idde a ^t^ soutenue que la logique juridique eüt voulu que
les crimes de guerre commis par les membres des forces armees hitl^-

riennes fussent poursuivis par application de la loi pönale alle-

mande (77). Ce procede aurait, en eflet, trouv^ sa justification dans
la regle traditionnelle dite de la loi du drapeau, qui, constituant une
exception personnelle du principe de la territorialite, assujettit ä leur

loi nationale les militaires ou les personnes assimilees coupables d'in-

fractions commises sur un territoire etranger, soumis ä une occupation
pacifique ou guerriere (78). Mais il paraissait illogique de fonder la

repression des crimes de guerre sur la l^gislation d'un Etat que son
gouvernement avait dot^ d'un «ordre public assassin» (79). Les
legislateurs nationaux ont ete conduits ä Tntroduire la notion de
crime de guerre dans leurs droits internes et, pour ce faire, ils ont
employe deux methodes de qualification tres diff^rentes.

Dans la plupart des pays, les crimes de guerre ont ^t^ d^finis
comme constituant des « infractions aux lois et coutumes de la guerre »

(75) Proces des grands criminels de guerre, op. cit., t, I, p. 12 et 266.

(76) Acte d'accusation, Procks des grands criminels de guerre, op. cit., t. I,

p. 47. V. egalement Lacconia, Les crimes de guerre, Normes juridiques et tribu-
naux penaux internationaux, Rev. droit pdnal et crim., 1947-1948, p. 605.

(77) BoissiER, La repression des « petits > crimes de guerre, op. cit., p. 294.

(78) Travers, op. cit., t. I, n" 419, p. 542. En France, on peut trouver l'ori-
gine de cette tradition dans un decret du 21 fevrier 1808 (Duvergier, t XVI
p. 245) et dans un arret de la Cour de Cassation du 22 janvier 1818 (B. 10).'

Les probidmes pos^s par le stationnement actuel de troupes (^trangires en France,
dans le cadre de 1 OTAN, sont r^solus par la Convention du 19 juin 1951. publice
par dtet du 11 octobre 1952 ; V. Levasseur, Droit pinal ginSral compUmen-
tatre, Les Cours de droit, 1960, p. 202.

(79) Boissier, La rSpression des « petits > crimes de guerre, op. cit., p. 295.
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assorties de sanctions pi^nales du fait de leur incrimmation par je

droit interne. Aucune divergence ne s*est donc elev^e entre la formale

du Statut de Nuremberg et celle des lois nationales qui ont directement

sanctionn^ les crimes de guerre en tant qu'infractions internatio-

nales (80).

Mais cette metbode n'a €t€ suivie ni en Bdgiqueju^^

bourg ni en France, oü les crimes de guerre ont ete incrimines par

rapporTaux noFme's du droit interne et consid^res comme des infrac-

tions de droit commun, commises en violation des lois et coutumes

de la guerre. Cette formale est ä peu pres celle de la loi beige de

1947. L'ordonnance du 28 aoüt 1944 a employe une metbodologie

difEerente. Elle a qualifie les crimes de guerre « d'infractions commises

ä l'occasion ou sous le pretexte de l'etat de guerre sans etre justifiees

par les lois et coutumes de la guerre ».

Cette definition a ete critiquee par une partie de la doctrine.

On a pretendu, avec condescendance, que la formule de l'ordonnance

du 28 aoüt 1944 n'etait pas « pleinement satisfaisante » (81). On a

observ^, avec scepticisme, qu'elle engendrait un dualisme des normes

nationales et internationales, constituant une source continuelle de

complications de tous ordres (82). On a objecte, avec vigueur, qu'elle

mettait le droit fran^ais en contradiction avec le droit international,

en incriminant des actes ignores du droit de la guerre et qu'ä tout

le moins eile releguait les lois et coutumes de la guerre ä une place

secondaire, parce que ces dernieres enon?aient rarement des justifica-

tions et des permissions expresses (83).

La replique ä ces diverses argumentations peut 6tre trouyee

dans la jurisprudence de la cbambre criminelle. La baute juridiction

a, en effet, r^solu les conflits de qualification qui lui ont ete deferes

en posant des principes generaux dont les applications particuli^res

ont r^alise une conciliation entre les dispositions de la loi penale

interne et les normes du droit penal international de la guerre.

(80) Le Systeme a 6t€ adopt^ par les Etats-Unis, l'Angleterre, la Hollande

et dans une certaine mesure, par la Norvege, le Danemark, la Grece. V. Boissier,

La repression des « petits » crimes de guerre, op. cit., p. 295 ;
et Antonio QuiN-

TANO RiPOLLES, Op. cit., t. I, p. 532 et suiv.

(81) Chauveau, obs. sous Tribunal militaire de Cassation, Paris, 21 septem-

bre 1945, Rev. droit intern, prive, 1946, p. 261.

(82) Antonio Quintano Ripolles, op. cit., p. 569.

(83) Boissier, La repression des « petits » crimes de guerre, op. cit., p. 302 ;

Luis JiMENEZ DE AsuA, Tratüdo de derecho penal, t. II, n° 902, p. 1041, 6crit,

au contrtire, que les crimes de guerre sont des crimes commis en temps de

guerre «qualifie par les normes de la l^gislation penale de chaque Etat*. La

formule franjaise est reproduite dans l'ordonnance luxembourgeoisc du 2 tciit

1947.
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A. — Les principes gäneraux

La chambre criminelle, loin d'avoir neglige le caractere interna-

tional des crimes de guerre, a sciemment articule sa jurisprudence
sur l'incidence de Telement injuste sur leur qualification juridique.

Elle a degage les deux principes complementaires selon lesquels la

definition interne des crimes de guerre ne contredisait aucune donnee
essentielle du droit international penal integre ä Tincrimination par
la tcchnique du fait justificatif.

1° La_ conceptioD^-selofl iaguelle le crime de guerre est essentielr
lement une infraction de droit commun peut 6tre consideree comme
une tradition de la doctrine frangaise et les formules de Pordonnance
dtrt^aoüt' 19^4 ont eu 'IT m^nte" de la fidelite plus que celui de
l'originalite ! C'est un auteur aujourd'hui oubli^, Achille Morin, qui
a, le Premier, soutenu la these selon laquelle les meurtres et les bles-
sures, qui n'etaient pas justifies par le droit international de la guerre,
constituaient des actions coupables, appelees ä etre consid^rees comme
telles par tous les belligerants, et ä donner lieu ä une application
norrnale du droit penal (84). Cette theorie a ete developpee avec
ecTät, au cours de la guerre 19144918, par les professeurs Renault
et GARgoN (85), et eile a^^te recemment invoquee par certains inter-
pretes de l'ordonnance du 28 aoüt 1944 (86). Contrairement ä ce
qu'on a pu pretendre, eile a eu le grand merite de la simplicit^. Elle
a r^pondu ä deux idees fondamentales. Sans parier des faits commis
au prejudice de l'interet public, les atteintes ä l'integrite corporelle
et aux biens des particuliers sontTes iniFractions incrimin^es par le
droit penal de tous les Etats civilises et, pour reprendre Pexpression
de GARgoN, il convient, pour les reprimer, de « faire appel au droit
qui s impose ä tous », c'est-ä-dire au droit commun (87). Mais il a
toujours ete admis, en doctrine comme en jurisprudence, qu'un belli-
gerant peut accomplir impunement certains actes qui, en temps normal,
sont punissables, des lors qu'en les commettant il s'est soumis aux lois
de la guerre determinees par les traites et par les usages interna-
tionaux (88).

10-7',^^'^^'^^^^"^.]^°'^^^' ^^^ ^^" re/^Z/Vej ä la guerre, Paris, Marchai et Billard,
lö72, t. 11, p. 456.

(85) Renault De l'application du droit penal aux faits de guerre, op. cit.,
p. 313 et smv.

;
GARgoN, Rapport ä la Societe des prisons sur l'application du

nT^^fTicT ^T "^^ .-S«f^^Rev. penit. 1945, p. 406 et suiv. ; 1916, passim ;Dumas Lei sanctwns penales des crimes allemands, Paris, 1916. Roux, dans son

nXe'L'^lTt^^^^^^^^ "^«^ ^ ^^^^' '^ ^^^«^^««^ ^"

op. d^! f^lll"'
^' principes juridiques de la repression des crimes de guerre,

(87) Garcon, op. cit., 1916, p. 21.

loc. dLp^y'"''''^'''
^^^''^''*'' methodique, op. cit., p. 245 ; Roux, op. cit.,

69a

L'ordonnance du 28 aoüt 1944 n'a fait que donner une forme

legale T^ciTcöricepts tHeorIques. SIj^^ ses defiaiüQQi-aiiX.^

_termes_ du jugement de Nuremberg, dontil resülte que les lois de la

guerre se sont progressivement degagees de coutumes issues de la

doctrine des juristes et de la jurisprudence des tribunaux militaires (89),

la conclusion s'impose ! la qualification interne des crim^Je guerre

iTäTcönfredlt aucun des principes du droit international.

Il a ete donne ä la chambre criminelle de l'affirmer. Elle s'est

d'abord placee sur un plan general, au regard du Systeme repressif

mis en ceuvre par l'ordonnance du 28 aoüt 1944, et eile a observ6

que ses dispositions n'etaient contraires ä aucun des engagements

internationaux pris par la France, notamment ä la Declaration uni-

verselle des Droits de l'Homme du 10 octobre 1948 (90), dont aucun

article n'a infirme les regles concernant la sanction des crimes de

guerre (91).

La Cour de Cassation est, par ailleurs, situee dans la perspective

particuliere des assimilations auxquelles Tarticle 2 de l'ordonnance

du 28 aoüt 1944 a proced^ par voie d'interpretation. Un raisonnement

analogue l'a conduite ä la meme Solution (92). Un arret caracteristique

a et^ rendu en ce sens en matiere de pillage. Le chef de la section

Äx)nomique de l'dtat-major allemand en France a soutenu qu'il ne

pouvait pas etre condamne pour crime de guerre sous cette preven-

tion, parce que les lois et coutumes de la guerre etaient « en perpc-

tuelle evolution » et que les Conventions de La Haye n'avaient pas

pr^vu l'hypothese de la guerre ^onomique. Son pourvoi a €t6 rejete,

au motif que l'ordonnance du 28 aoüt 1944 ne contenait aucune

disposition contraire aux obligations internationales de la France

et que l'arret attaque n'avait v\o\€ aucun texte du droit penal frangais

en se referant, ä propos du pillage economique, aux Conventions

internationales relatives aux lois et coutumes de la guerre en vigueur

lors de la perpetration des faits (93).

i

(89) Proch des grands criminels de guerre, op. cit., p. 233.

(90) /.O. du 19 f^vrier 1949, D. 1949.L.133.

(91) Crim., 24 juillet 1946, B. 170, Rev. science crim., 1947, p. 271 ; 21 avril

1950, D. 1950, 313, rapport Pepy ; 3 juin 1950, D. 1950, 521, rapport Pepy,

note DoNNEDiEU DE Vabres, S. 1951.1.109, rapport Pepy, note Merle ; Qunet

1951, p. 572.

(92) Crim., 24 juillet 1946, B. 170, Rev. science crim., 1947, p. 271, en ce

qui concerne la r^uisition et la deportation des civils et des prisonniers de

guerre j 3 juillet 1947, B. 176, en ce qui concerne le recrutement illegal ; 26 f^-

vricr 1948, B. 69, Rev. science crim., 1948, p. 581, en ce qui concerne le pillage
;

4 aoüt 1948, B. 221, en ce qui concerne la Sequestration.

(93) Crim., 3 juillet 1952, B. 174.
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II apparalt avec evidence, ä la lecture de ces diverses dÄdsions,

que la chambre criminelle a eu, comme pens^e directrice, de constater

la similitude des principes g^n^raux du droit p^nal international et

des normes fondamentales de la loi penale interne.

2° Elle a ^galement ob^i k la prÄKCupation compl^mentaire de

d^terminer la place revenant aux lois et coutumes de la guerre dans

la d^finition legale des infractions. L'absence de justification par les

lois et coutumes de la guerre etait, pour employer une formule du

President Patin, une condition essentielle de Taccusation dont il

convenait de d^gager la port^e juridique (94).

A Torigine, les tribunaux militaires de Cassation ont consid^r^

que le defaut de justification du crime de guerre par le droit inter-

national ^tait un dement constitutif de Pinfraction dont il devait

etre fait etat dans les questions posees aux juges (95). Un arret de

la chambre criminelle a paru consacrer la meme conception en d^cidant

que la non-justification par les lois et coutumes de la guerre ^tait

« une circonstance materielle constitutive du crime de guerre » (96).

Mais cette dÄ:ision, concernant le droit de la complicit^, a eu pour

seule port^e de preciser que Pelement international de Tinfraction

etait inherent au fait principal punissable et engageait la responsabüit^

de tous les participants, dans les termes des articles 59 et 60 du
Code p^nal (97).

En fait, la Cour a systdmatiquement rejete la jurisprudence des

tribunaux militaires de Cassation. Elle a juge que la justification des

crimes de guerre par les lois et coutumes de la guerre ^tait un fait

justificatif exclusif de criminalite, affectant ainsi l'd^ment injuste de
Pinfraction et inclus, par voie de cons^quence, dans la question

generale de culpabilite. Plusieurs arrets de la haute juridiction ont,

en effet, pose en principe que, si l'arret de renvoi devait sp^cifier

que les infractions commises ä l'occasion ou sous le pr^texte de la

(94) Patin, Chronique de jurisprudence, op. cit., p. 353.

(95) Trib. milit. cass. Paris, 13 septembre 1945, J.C.P. 1945.11.2880, note

P.E.C., Rev. science crim., 1946, p. 155 ; Trib. milit. cass. Paris, 21 septembre

1945, Rev. droit intern, prive, 1946, p. 261, note Chauveau ; V. ^galement les

decisions des 28 septembre et 26 octobre 1945 et Celles du Trib. milit. de Lyon
cit^s par de Juglart, Les crimes de guerre devant le tribunal militaire, J.C.P.

1946.1.499.

(%) Crim., 8 fevrier 1951, B. 44.

(97) Sur l'application des r^gles g^nerales de la complicit^, voir Crim., 3 juil-

let 1947, B. 176 ; 17 janvier 1951, B. 19, D. 1951, Somm. 27 ; 28 f^^rier 1952,

B. 65.
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guerre n'etaient pas justifiees par les lois et coutumes de la guerre (98),

il n'^tait pas n^essaire de poser aux juges une question distincte

ä ce propos (99).

II serait sans grande utilit^ d'attirer Tattention sur cette juris-

prudence si, au-delä de son caractere technique, eile n'avait pas reyetu

une importance th^orique. Son int^ret a tenu au fait qu'elle a souligne

comment la chambre criminelle a englobe l'el^fment international

des crimes de guerre dans leur qualification de droit interne et sa

portee a ^t^ mise en evidence par les Solutions particulieres qu'elle a

tirees des donnees generales ainsi degagees.

B. — Les Applications particulieres

La Cour de Cassation a, en effet, deduit les cons^quences logiques

des pr^misses qu^elle avait posees et certaines de ses decisions peu-

vent etre tenues pour essentiellement significatives.

1«» La chambre criminelle a juge qu'un vol commis dans un

interet personnel par un soldat aliemand agissant individuellement,

et portant sur des objets Caches par leur proprietaire dans une villa

servant de siege ä la Kommandantur locale, ne constituait pas un

crime de guerre mais une infraction de droit commun, ^trangere aux

dispositions de l'ordonnance du 28 aoüt 1944 (100). Le fait ne se

rattachait pas ä la conduite de la guerre et ne permettait pas d'envi-

sager la justification par les lois et coutumes de la guerre. C'est donc

le defaut d'element international qui a retir^ ä Pinfraction son caractere

de crime de guerre pour la placer sous Pempire exclusif du droit

commun.

2° Une jurisprudence, plus confuse en apparence qu*en realit^,

a eu pour fin de distinguer le crime de guerre du crime d'espion-

nage (101).

A Porigine, le tribunal militaire de Cassation de Lyon a, par

une d^cision du 13 juin 1945, emis Pavis que Pespionnage n'etait

(98) Crim., 31 mars 1949, B. 128.

(99) Crim , 24 juillet 1946, B. 170, Rev. science crim., 1947, p. 271 ; 8 jan-

vier 1947, B. 11, Rev. science crim., 1949, p. 353, obs. Patin ; 3 juillet 1947,

B. 176, ibidem.

(100) Crim., 8 mai 1952, B. 121.

(101) DONNEDIEU DE Vabres, Lcs rcldtions du droit interne et du droit inter-

national dans la repression de Vespionnage, D. 1948, ehr. 103 ;
La qualification

et la rSpression en droit interne et en droit international de Vespionnage commis

par des etrangers appartenant ä l'armie ennemie, note sous Crim., 6 fevrier 1947

et 29 juiUet 1948, D. 1949, 193 ; de Juglart, Espionnage et crimes de guerre,

J.C.P. 1946.1.508 ; La competence respective des tribunaux militaires et des cours

de justice pour la repression des rapports avec Vennemi, G.P. 1946, 1, p. 51.
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A Torigine, les tribunaux militaires de Cassation ont consid^r^

que le defaut de justification du crime de guerre par le droit inter-

national ^tait un dement constitutif de Tinfraction dont il devait

etre fait etat dans les questions posees aux juges (95). Un arret de
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que la non-justifiication par les lois et coutumes de la guerre ^tait

« une circonstance materielle constitutive du crime de guerre > (96).

Mais cette d&ision, concernant le droit de la complicit^, a eu pour

seule port^e de preciser que Pelement international de l'infraction

etait inherent au fait principal punissable et engageait la responsabilite

de tous les participants, dans les termes des articles 59 et 60 du

Code p^nal (97).

En fait, la Cour a syst^matiquement rejete la jurisprudence des

tribunaux militaires de Cassation. Elle a juge que la justification des

crimes de guerre par les lois et coutumes de la guerre ^tait un fait

justificatif exclusif de criminalite, aflectant ainsi Pd^ment injuste de
Pinfraction et inclus, par voie de cons^quence, dans la question

generale de culpabilite. Plusieurs arrets de la haute juridiction ont,

en effet, pose en principe que, si Tarret de renvoi devait sp^cifier

que les infractions commises ä l'occasion ou sous le prdtexte de la

(94) Patin, Chronique de jurisprudence, op. cit., p. 353.

(95) Trib. mUit. cass. Paris, 13 septembre 1945, J.C.P. 1945.11.2880, note

P.E.C., Rev. science crim., 1946, p. 155 ; Trib. milit. cass. Paris, 21 septembre

1945, Rev. droit intern, prive, 1946, p. 261, note Chauveau ; V. ^galement les

decisions des 28 septembre et 26 octobre 1945 et Celles du Trib. milit. de Lyon
cit^s par de Juglart, Les crimes de guerre devant le tribunal militaire, J.C.P.

1946.1.499.

(%) Crim., 8 fevrier 1951, B. 44.

(97) Sur Tapplication des r^gles g^nerales de la complicitd, voir Crim., 3 juil-

let 1947, B. 176 ; 17 janvier 1951, B. 19, D. 1951, Somm. 27 ; 28 f^ier 1952,

B. 65.
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tirees des donnees generales ainsi d^gagees.

B. — Les Applications particulieres
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des pr^misses qu'elle avait posees et certaines de ses decisions peu-

vent etre tenues pour essentiellement significatives.

1«» La chambre criminelle a juge qu'un vol commis dans un

interet personnel par un soldat allemand agissant individuellement,

et portant sur des objets caches par leur proprietaire dans une villa

servant de siege ä la Kommandantur locale, ne constituait pas un

crime de guerre mais une infraction de droit commun, ^trangere aux

dispositions de Pordonnance du 28 aoüt 1944 (100). Le fait ne se

rattachait pas ä la conduite de la guerre et ne permettait pas d'envi-

sager la justification par les lois et coutumes de la guerre. C'est donc

le defaut d'element international qui a retir^ ä Pinfraction son caractere

de crime de guerre pour la placer sous Pempire exclusif du droit

commun.

2° Une jurisprudence, plus confuse en apparence qu*en realit^,

a eu pour fin de distinguer le crime de guerre du crime d'espion-

nage (101).

A Porigine, le tribunal militaire de Cassation de Lyon a, par

une d&ision du 13 juin 1945, emis Pavis que Pespionnage n'etait

(98) Crim., 31 mars 1949, B. 128.

(99) Crim., 24 juillet 1946, B. 170, Rev. science crim., 1947, p. 271 ; 8 jan-

vier 1947, B. 11, Rev. science crim., 1949, p. 353, obs. Patin
; 3 juiUet 1947,

B. 176, ibidem.

(100) Crim., 8 mai 1952, B. 121.

(101) DoNNEDiEU DE Vabres, Les relations du droit interne et du droit inter-

national dans la repression de l'espionnage, D, 1948, ehr. 103 ;
La qualification

et la ripression en droit interne et en droit international de l'espionnage commts

par des etrangers appartenant ä l'armie ennemie, note sous Crim., 6 fevrier 1947

et 29 juillet 1948, D. 1949, 193 ; de Juglart, Espionnage et crimes de guerre,

J.C.P. 1946.1.508 ; La competence respective des tribunaux militaires et des cours

de justice pour la repression des rapports avec l'ennemi, G.P. 1946, 1, p. 51.
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pas susceptible de poursuites en tant que crime de guerre, parce que,

« etant de tous les temps et de toutes les guerres », il dtait justifie

par les lois et coutumes de la guerre (102). C'etait oublier que

Tespionnage est regi par l'article 29 de la Convention de La Haye,

de les communiquer ä la partie adverse. C'etait egalement oublier

qu'en droit interne coexistent deux conceptions de Tespionnage, dont

l'une a repris, dans l'article 238 du Code de justice militaire, les

previsions essentielles de la Convention de La Haye, et dont l'autre

a defini, dans les articles 70 ä 73 du Code penal (anciens art. 75 ä

77), une infraction dont les elements materiels sont beaucoup plus

larges.

Aussi la question a-t-elle, au lendemain de la guerre, donn6 Heu

a une abondante jurisprudence, qui a ete caracterisee par plusieurs

arrets de reglement de juges (103). On peut negliger les considerations

relatives au conflit entre le droit penal interne et le droit international

en matiere d'espionnage. En ce qui concerne les crimes de guerre, il

est possible de tirer de Tenchevetrement de la jurisprudence les ensei-

gnements suivants.

L'application de l'ordonnance du 28 aoüt 1944 ä Pespionnage

n'a pas 6t6 ecart^e parce qu'il s'agit d'une infraction contre la chose

publique. L'arret Andersen, qui a consacr^ cette these, a 6x6 diver-

sement apprecie par la doctrine (104). Mais Pespionnage n'a pas pu etre

retenu comme crime de guerre lorsqu'il a ete qualifie dans les termes

des anciens articles 75 et suivants du Code penal, incriminant des

comportements justifies par la reglementation des articles 29 ä 31

de la Convention de La Haye. L'ordonnance du 28 aoüt 1944 n'a

pu etre invoquee qu'en l'^ventualite, certaine dans l'arret Nogara (105)
et douteuse dans l'arret Wuistaz (106), oü les faits d'espionnage

proprement dits ont ete accompagnes d'actes entrant dans ses previ-

sions, par exemple de s^vices envers les personnes. Et Phypoth^se

(102) DE JuGLART, Repertoire methodique, op. cit., p. 233 et 270.

(103) Crim., 24 janvier 1946, B. 31 et 32; D. 1946, 169; S. 1946.1.66 et

1947.1.101, note Roux
; J.C.P. 1946.11.2963, note Brouchot ; Paris, 22 novem-

bre 1946, D. 1948, 440, note Donnedieu de Vabres ; Crim., 6 f^vrier 1947,
B. 49, D. 1949, 193, note Donnedieu de Vabres ; 17 avril 1947, B. 105, D. 1947,
333, J.CP. 1947.11.3643, note Brouchot, S. 1948.1.1, note Niboyet ; 11 d&em-
bre 1947, B. 255 ; 29 juiUet 1948, B. 220, D. 1949, 193, note Donnedieu de
Vabres, S. 1950.1.37, note Dunnenberger, J.CP. 1949.11.4654, note Colombini.

(104) Crim., 24 janvier 1946, B. 32, precite ; sur la doctrine, voir de Juglart,
J.C.P. 1946.11.508, les diverses notes de M. Brouchot, et celle de Roux, S. 1947.
1.101.

(105) Crim., 24 janvier 1946, B. 31, precite.

(106) Crim., 6 f^vrier 1947, B. 49, pt^dti.
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a pu etre avancee d'un cumul ideal entre Pespionnage et le crime

de guerre, dans le cas oü l'agent ennemi a agi clandestinement dans

les conditions prohib^es ä la fois par la loi penale interne, enonc^c

en l'article 238 du Code de justice militaire, et par le droit interna-

tional de la guerre, issu de l'article 29 de la Convention de La

Haye (107).

y La chambre criminelle a aborde, dans son arret du 23 octo-

bre 1947, le probleme du Statut international des francs-tireurs (108).

Poursuivis pour avoir pris part ä Pexecution sans jugement de civils

rencontres au cours d'une reconnaissance, deux militaires allemands

invoquaient la justification des lois et coutumes de la guerre. Ils

pr^tendaient qu'ils avaient pu, sans engager leur responsabilite penale,

participer ä une action dirigee contre les membres d'une milice

auxquels la Convention de La Haye n'accordait pas la protection

reconnue aux combattants des armees regulieres. La Cour de Cassation

s'est fondee sur les elements de fait enonces par la chambre d'accu-

sation pour rejeter le pourvoi dont eile etait saisie. Relevant qu'il

resultait de ces constatations que les victimes n'avaient commis aucune

agression et s'etaient rendues sans violence ni tentative de fuite,

l'arret en a conclu qu'elles n'avaient pas participe ä un combat et

n'etaient donc pas visees par les dispositions des Conventions inter-

nationales. La chambre criminelle a, par lä, implicitement admis a

contrario que la loi internationale n'assurait pas la protection des

francs-tireurs. Cette conclusion a ete, en termes explicites, consacree

par le tribunal americain de Nuremberg dans le proces du marechal i^

List, auquel l'accusation reprochait, notamment, d'avoir fait mettre

ä m'ort, en Grece et en Yougoslavie, des partisans captures par ses

troupes (109). La haute juridiction frangaise et le tribunal americain

ont, en Pespece, appliqu^ le droit international formule par la Conven-

tion de La Haye dans un esprit identique, insensible ä la difference

des techniques d'incrimination fondant leur action repressive.

4° II convient enfin de signaler qu'un arret du 29 decem-

bre 1948 (HO) a decide que la destruction d'un phare ne constituait

(107) V. les obs. de M. de Juglart, J.C.P. 1946.11.508.

(108) Crim., 23 octobre 1947, B. 203.

(109) Le jugement americain contient la formule suivante : « Combattre n'est

legitime que pour le personnel combattant d'un pays. Ce groupement est le seul

qui puisse pr^tendre au traitement de prisonniers de guerre et n'encourt aucune

responsabiütö au-delä de la ddtention, apres capture ou reddition. » M. Telford

Taylor, op. cit., p. 105 et 106, a dit de ce jugement qu'il dtait « remarquable a

la fois oar rexcellence de sa technique et par son conservatisme ». La question

est actuellement resolue par l'art. 4 de la IIP Convention de Gencve du 12 aout

1949.

(110) Crim., 29 d&embre 1948, B. 300, G.P. 1949.1.132, Rev. science crim.,

1949, p. 594, obs. P. Hugueney ; Rev. Touring-Club de France, avril 1949, p. 65.
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pas un crime de guerre, parce que les articles 1 et 2 de la Convention

de La Haye autorisaient le bombardement des ouvrages militaires

ou navals, des depots d'armes ou de mat^riel de guerre et des instal-

lations propres ä etre utlisees pour les besoins de rarm€e ou de^ la

flotte ennemies. II etait evidemment impossible de soutenir quun

phare ne constituait pas, en temps de guerre, une instaUation suscepti-

ble d'etre mise ä profit par des navires de guerre ennemis, et il s en-

suivait que sa destruction, justifiee par les lois et coutumes de la

guerre, n'entrait pas dans les previsions de Tordonnance du 28 aoüt

1944.

'

II est permis de deduire de cette jurisprudence que la chambre

criminelle a, sur le terrain des qualifications, obei ä la preoccupation

de caracteriser l'element injuste du crime de guerre par rapport au

fait justificatif tire des lois et coutumes de la guerre. Elle lui a, par

lä, donne un contenu international. Donnedieu de Vabres ne s'y est

pas trompe lorsqu'il a ecrit qu'au-delä de sa technique d'incrimination

l'ordonnance du 28 aoüt 1944 avait sanctionne, en droit interne, des

obligations engendrees par le droit international penal, et notamment

par les Conventions de La Haye (111).

III. — LES CONFLITS DE RESPONSABILITE

Simple en apparence, le probleme de Timputabilite des crimes

de guerre est peut-etre celui dont les donnees de droit interne et

de droit international ont ete les plus contradictoires et dont les Solu-

tions ont fait apparaitre les divergences les plus accusees.

La raison en est que les crimes de guerre ont mis en jeu deux

responsabilites concurrentes: celle des executants et celle des gouver-

nants qui en ont ordonne ou tolere la commission. Et de meme qu'il

est difficile d'isoler Tacte criminel de ses facteurs humains, de meme

il est malaise de ne pas tenir compte, sur le plan international, de la

fonction representative de ses auteurs. II n'est pas n^cessaire de faire

appel ä la theorie des actes d'Etat pour constater que la responsabilite

penale des gouvernants n'a pas, en droit international, le meme

caractere que celle des executants en droit interne.

La criminalite de guerre a, par ailleurs, souvent ete une crimi-

nalite gregaire, mise en ceuvre par des groupements qui ont 6t6 consti-

tu^s ä cet effet ou qui ont mis leur existence ä profit pour poursuivre

des entreprises criminelles. On a pu se poser la question de savoir

si la responsabilite de ces groupes, inser^s entre les individus et

l'Etat, n'absorbait pas celle de leurs membres, et si il n'y avait pas

un crime d'appartenance aux organisations nationales-socialistes, res-

ponsables de la criminalite de guerre.

(111) Note sous Crim., 1" aoüt 1949, D. 1950, 241.
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La r^pression des crimes de guerre a ainsi souleve deux prob emes,

proches et distincts, dont on peut dire que le premier a ete celui de

la responsabÜit^ individuelle au regard du droit international penal

et le second, celui de la responsabÜite coUective en droit interne.

A. — TlNDIVIDU, SUJET DE DROIT INTERNATIONAL PENAL

La doctrine a, depuis l'origine, discute avec opiniätretela question

de savoir si le sujet actif de l'infraction imernationale etait ^^^
susceptible d'etre soumis ä des mesures de sürete d'ordre politique,

ou Pindividu, que sa qualite de gouvernant ne dispensait pas de

repondre des consequences crimineUes de ses actes d Etat et dont,

de ce fait, la responsabilite penale personnelle pouvait etre sanctionnee

par des peines. Les theories les plus diverses et les plus complexes

ont ete emises ä ce propos. Il est sans interet de revenir, dans cette

etude, sur les controverses qui ont oppose les partisans de la respon-

sabilite de l'individu aux defenseurs de la theorie classique selon

laquelle l'Etat est le seul sujet de droit imernational et aux theoriciens

de la responsabilite « cumulative » de l'individu et de ILtat (112)

L'accord de Londres du 8 aoüt 1945 a tranche le debat, en prevoyant

que les grands criminels de guerre devaient etre accuses soit wdwt-

duellement, soit ä titre de membres de groupements ou d organisa-

tions, sans aucune reference au probleme de 1^ responsabilite de

l'Etat (113) et l'acte d'accusation du 18 octobre 1945 a releve, dans

son Premier 'appendice, les responsabilites incombant ä titre persomel,

ä chacun des inculpes (114). Mais M. Jimenez de Asua a sans deute

eu raison d'ecrire que le probleme de la responsabilite penale en

droit international posait des questions insolubles au regard de la

logique juridique (115). Le jugement du Tribunal de Nuremberg a,

ni?^ Actes du Premier Congres international de droit penal, Paris, 1947,

p. 4 8 ;
DAmRicouRT, Le droit penal dans Vordre public

«'"'--'•J^t/ Rev''drok
crim 1948 p 481 ; Nature et jondement du droit penal universel, Rev droit

ämV et crim 1950 1951 p. 1023 ; Donnedieu de Vabres, ?rinctpes modernes

^du droit plnäi^tlrnaüLlV^n^^ 1928, p. 428 et suiv. ;
D. /. Piraterie au ^o-

cUe Z cft P 238 et suiv. ; Les leqons de l'histoire et le progres du droit wter-

natioZ, Rei.^science crim.,' 1951, p. ^^1 :
Rapport ä l'Institut de droit inter-

national de Sienne, Geneve, 1951 ;
Graven, Les crimes contre Ihumanite, op cit

rT40 et 'uTv' Glaser, Introduction ä l'etude du droit international penal

Paris 1954, p. 56 et suiv. ; L'Etat en tant que personne morale est-ü responsable?

Rev droit pLal et crim., 1948-1949, p. 425 ; L'acte d'Etat et [^P^ohlemede la

rZonabili^S individuelle ibidem, 1950-1951, p. 9 ;
I^ responsabilite de l indimdu

d Sie droit international. Rev. pen. suisse, 1949, p. 283 ;
Spikopoülo L ;Wj-

vidu et le droit international, Rec. Cours Acad. de La Haye, 1929, p. 195 ,
De

SOTO L'individu comme sujet du droit des gens, in Techniques et principes de

droit' public, Paris, Pedone, 1950.

(113) Proces des grands criminels de guerre, op. cit., t. I, p. 8.

(114) Ibidem, p. 72. ......
(115) Jimenez de Asua, Politique criminelle internationale, in Les pnncipaux

aspects de la politique criminelle moderne, Paris, Cujas, 1960, p. 52.
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en effet, formule ä ce propos des principes dont il convient de se

demander s'ils n'ont pas eu pour consequence de creer une discor-

dance entre le droit international et les droits internes.

1° Charge de juger des gouvernants auxquels il etait reproche

d'avoir commis des actes criminels dans la conduite politique de TEtat,

le Tribunal de Nuremberg est alle jusqu'ä Fextreme limite du raisonne-

ment qui lui a permis de retenir les accuses dans les liens de la

prevention.

II a developpe une double argumentation.

II s'est d'abord explique sur la theorie des actes d'Etat, qu'il a

refutee dans les termes suivants : « On a fait valoir que le droit inter-

national ne vise que les actes des Etats souverains et ne prevoit pas

de sanctions ä Tegard des delinquants individuels. On a pretendu que,

lorsqu'un acte incrimine est perpetre au nom de l'Etat, les executants

n*en sont pas personnellement responsables et sont couverts par la

souverainete de l'Etat. Le Tribunal ne peut accepter ni l'une ni l'autre

de ces theses, parce qu'il est admis, depuis longtemps, que le droit

international impose des devoirs et des responsabilites aux personnes

physiques » (116).

Le Tribunal international a, ensuite, pousse la logique de son

Systeme jusqu'ä l'affirmation que les « obligations internationales impo-

sees aux individus primaient le devoir d'obeissance envers l'Etat dont

ils etaient les ressortissants » (117).

Cette formule audacieuse, dont on a dit qu'elle dtait « revolution-

naire » (118), n'a pas seulement erige l'individu en sujet du droit

international. Elle a pose en principe qu'il pouvait etre sujet du droit

international avant d'etre sujet de droit interne, en lui dictant ce que
DoNNEDiEU DE Vabres n'a pas hesite ä qualifier un « devoir de deso-

beissance » (119). Mais il y a une antinomie entre la notion de revolu-

tion et le concept de droit ! On peut se demander si le jugement du
Tribunal de Nuremberg n'a pas, ä cet egard, cree un conflit insoluhle

entre le droit international penal et la loi interne.

2° La doctrine a ressenti la difficulte et les auteurs allemands ont,

en particulier, eu l'habilete de centrer sur ce theme leurs ^tudes cri-

tique du proces de Nuremberg. Le professeur Jecheck, qui a toujours

(116) Proces des grands criminels de guerre, op, cit., t. I, p. 234.

(117) Ibidem, p. 235.

(118) La Pradelle, Une revolution dans le droit pSnal international, Nouv.
Rev. droit intern, prive, 1946, p. 310 ; Le mot est employ^ par Graven, Les
crimes contre l'humanite, op. cit., p. 140, et par Antonio Quintano Ripolles,
op. cit., t. I, p. 429.

(119) Le proces de Nuremberg, op. cit., Rev. science crim., 1947, p. 181.

70d

SU allier la moderation de la forme ä la force du raisomiement a resume

la pensee de ses compatriotes en ecrivant que la these de la priorite

du droit penal international par rapport aux droits nationaux « susci-

tait des reserves, parce qu'elle correspondait difficilement a la pratique

des Etats contemporains » (120).

Elle n'a, en fait, pas ete admise par les jurisprudences internes,

et les observations suivantes sont, ä cet egard, susceptibles de retenir

l'attention.

Le principe de priorite de l'ordre international impliquait que

reffet justificatif tire de l'ordre de la loi et du commandement de

l'autorite legitime füt prive de sa force juridique. Mais ni^ la loi mter-

nationale, ni les lois internes, ne sont all^es jusqu'ä l'extreme de cette

logique inequitable (121). Le Statut du Tribunal mÜitaire mternational

a en son article 8, admis que le fait d'avoir agi conformement aux

Instructions de leur gouvernement pouvait constituer un motit de

diminution de la peine encourue par les grands criminels de guerre

et plus liberale, l'ordonnance du 28 aoüt 1944 a permis par son

article 3, aux tribunaux militaires de considerer les lois, decrets ou

reglements emanant de l'autorite ennemie, soit comme des circons-

tances attenuantes, soit comme des excuses absolutoires (122). J^orce

est donc de constater qu'en depit de la Suprematie de la conscience

universelle, la loi penale interne n'a pas exige que « toutes les baion-

nettes soient intelligentes» (123) et qu'elle a, par la techmque

exceptionnelle d'une excuse absolutoire facultative, admis le caractere

relatif de la souverainete internationale.

La chambre criminelle a fait application de l'article 3 de Pordon-

nance du 28 aoüt 1944. Elle a, certes, voulu que la question cle

l'excuse absolutoire soit posee aux tribunaux militaires par la voie

de conclusions regulieres ou sur l'initiative de leurs presidents (124).

Mais eile n'a pas exige que l'accuse formule la question dans les

termes de la loi, et a casse les jugements entaches d irregularit^s pour

avoir omis de repondre ä des conclusions dont le sens ^tait clair, meme

(120) Etat actuel et perspectives d'avenir des projcts dans le domaine du droit

internatiLl penal, Rev. intern, droit p^nal, 1964, p. 102, avec la Bibliographie

citee, notamment Dahm, Volkerrecht, t. I, p. 56.

ri21) Paul Coste-Floret, La repression des crimes de guerre et le fait justi-

ficatif tire de Vordre superieur, R 1945,^ ehr. 21 ;
Glasek

^„«^f^^^^^^^^^
en droit international penal, Rev. droit penal et crim., 1952-1953, p. 283 Donne-

DiEU de Vabres, Le proch de Nuremberg devant les prmctpes modernes du droit

^nal international, op. cit., p. 568 ; Daniel, Le chättment des cnmtnels de guerre,

op. cit., p. 152 et suiv.

(122) L'art 3 de la loi beige du 20 juin 1947 reproduit les termes du Statut

de Nuremberg et n'envisage que l'hypothese des circonstances attenuantes.

(123) BouzAT et Pinatel, op. cit., t. I, n° 276.

(124) Crim.. 29 janvier 1948, B. 37; 12 fevrier 1948, B. 50; Rev. science

crim., 1949, p. 354, obs. Patin.
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si la redaction en etait defectueuse (125). Elle a, au surplus, precise

que la question de l'excuse absolutoire ne pouvait etre r^solue contre

Taccuse qu'ä la majorite legale de cinq voix contre deux, prevue par

l'article 90 du Code de justice militaire (126). Ainsi a-t-elle, en depit

de la formule abrupte du jugement de Nuremberg, utilise, dans la

mesure du possible, le jeu de l'excuse absolutoire pour faire prevaloir

la loi interne sur la loi internationale.

Ces remarques particulieres peuvent etre confirmees par des

reflexions d'ordre general. L'ecart entre la theorie formulee par le

Tribunal de Nuremberg et la pratique suivie par les tribunaux natio-

naux n'est pas demeuree propre ä la jurisprudence concernant la

repression des crimes de guerre.

La chambre criminelle est, en France, restee fidele ä la doctrine

aux termes de laquelle les relations internationales sont nouees entre

les Etats, au-delä des individus soumis ä la souverainete etatique.

Elle n'a en rien modifie la jurisprudence traditionnelle selon laquelle

les traites d'extradition ne creent d'obligations qu'aux puissances

entre lesquelles ils sont intervenus et n'ouvrent pas aux individus

le droit d'exciper de leurs dispositions devant la justice frangaise (127).

Recemment saisie de la question de savoir si un delinquant pouvait

valablement invoquer, devant une juridiction nationale, Teventuelle

violation de la souverainete territoriale d'un pays etranger, eile n'a

pas hesite ä afiirmer formellement que la mise en jeu des responsabilites

internationales n'interessait que les rapports entre Etats, et que les

individus ne pouvaient pas pretendre y intervenir (128).

II est significatif de constater que la reaction de la jurisprudence

frangaise a ete celle de nombreux tribunaux et, notamment de certaines

juridictions americaines. Le 10 juillet 1947, par exemple, la Circuit

Court of Appeals de l'Etat de New York a juge qu'en depit de ce que
les faits de spoliation envers les Israelites allemands eussent ete

declares criminels par le Tribunal de Nuremberg, une juridiction

americaine n'avait pas qualite pour apprecier leur validite, en tant

qu'actes officiels d'un gouvernement etranger (129).

On peut en conclure que l'idee selon laquelle l'individu est un
sujet de droit international, degage par ce dernier de son devoir d'obeis-

(125) Crim, 12 juin 1947, B. 153. Kec. droit penal, 1947.IL241 ; 26 avril
1955, B. 204.

(126) Crim., 26 mai 1948, B. 142. Sur rincidence reelle de l'art. 3 et sur
les cas d'absolution qui en ont effectivemcnt decoul^, voir Catrice, De l'excuse
de l'ordre requ dans les affaires de crimes de guerre, in Third International
Conference of the Legal Profession, La Haye, Martinus Nijlhoff, 1952, p. 101
et suiv.

(127) Crim., 20 decembre 1951, B. 348, J.C.P. 1952.11.7014, note Blin.
(128) Crim., 4 juin 1964, B. 192, J.C.P. 1964.11.13806, rapport Comte.
(129) Clunet, 1950, p. 229, avec l'opinion dissidente de Tun des juges.

708

sance envers l'Etat, s'est, en l'etat des principes qui gouvernent actuel-

lement le fonctionnement de la societe internationale, heurtee a la

realite des ordres publics internes. Malgre les tendances qui cherchent

ä permettre ä l'individu d'acceder directement aux pretoires mter-

nationaux, le particularisme du droit penal a entrave sur ce plan,

l'evolution du droit international penal et a estompe la formule du

Tribunal de Nuremberg, parce qu'il est apparu dangereux de dissocier

la priorite juridique de la force publique ! (130).

B. La responsabilite collective en droit interne

Six organisations nationales-socialistes ont ete deferees au Tribunal

de Nuremberg afin d'y etre declarees criminelles (131). Leur proces

s'est deroule en marge de celui des gouvernants hitleriens (132) et le

jugement du V' octobre 1946 a pris, en ce qui les concerne, des

decisions qu'il a deliberement equilibrees.

La juridiction internationale a pose en principe que le pouvoir

discretionnaire dont eile etait investie etant un pouvoir judiciaire (133),

il ne lui etait pas possible de se retrancher derriere la nouveaute de

la theorie de la criminalite des groupes pour se refuser ä en faire une

application raisonnee (134). Definissant les organisations criminelles

en fonction des buts qu'elles avaient poursuivis, eile a considere

comme telles, au sein des associations hitleriennes, les groupements

repondant ä la triple condition d'avoir manifeste leur activite par la

commission de crimes entrant dans sa competence et de reunir une

(130) La Commission de droit international des Nations Unies a, des 1947,

evite d'affirmer que l'individu etait un sujet de droit international, « ahn de ne

pas eriger cette idee en principe universellement admis ». V. Graven, Les crtmes

contre Vhumanite, op. cit., p. 98, et Herzog, Vingt ans apres, Rev mtern^ droi

penal 1964 p 59. Sur les tendances contraires, voir Jeantet, Lindtvtdu devant

les juridictions internationales dans la pratique actuelle, in Etudes de droit contem-

porain, 1962, p. 487.
r, ^ j

(131) Art. 9 du Statut, second appendice de l'Acte d accusation ;
Froces des

grands criminels de guerre, op. cit., t. I, p. 13 et 82.

(132) Le Tribunal a nomme une commission d'enquete chargee de recueillir

les t^moignages relatifs aux organisations. 101 temoins ont ete entendus a la

demande de la defense ; 1809 depositions ecrites ont ete fournies et 6 rapports

ont r^sume le contenu d'un grand nombre d autres depositions ecrites : 38.000

Henositions siendes par 155.000 personnes, ont ^te produites en ce qui concerne

lesThärpol", n6.213 les S.S., 10.000 les S^A., 7.000 le S.D., 3.000 'etat-

maior general et l'O.K.W. et 2.000 la Gestapo. Proces des grands crtmtnels de

guerre, op. cit., t. I, p. 188. Donnedieu de Vabres, Le proces de Nuremberg

devant les principes du droit penal international, op. cit., p. 543. Herzog, Les

organisations nationales-socialistes devant le Tribunal de Nuremberg, Kcv. intern,

droit p^nal, 1946, p. 343. Neave, Le proces des SS. ä Nuremberg, ibidem, p. 277.

Roux, La responsabilite penale des collectivites, Rev. droit intern., Geneve, 1948,

n ^8

(133) V. le d^bat instaure ä ce propos ä l'audience publique du 1*" mars 1946,

Proces des grands criminels de guerre, op. cit., t. VHI, p. 435.

(134) Proch des grands criminels de guerre, op. cit., t. I, p. 270 et suiv.
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majorite de volontaires, conscients du caractere criminel de cette

activite. Autrement dit, le Tribunal a voulu que la formation des

groupements criminels ne s'identifie pas necessairement avec la compo-

sition officielle des organisations et que le d^lit d'appartenance ä de

tels groupements ne soit pas tenu pour un delit materiel mais pour

une infraction intentionnelle (135).

La moderation du jugement concernant les organisations natio-

nales-socialistes a ete la consequence des craintes eprouvees par les

membres du Tribunal, soucieux d'eviter que les declarations inter-

nationales de criminalite des groupement entrainent une repression

interne de l'appartenance formelle ä ces derniers (136). Les decisions

prises ä ce propos par le Tribunal militaire international ont, en eflet,

ete dotees de Tautorite definitive de la chose jugee. L'article 10 du

Statut a permis aux puissances signataires de traduire devant leurs

propres tribunaux les membres des organisations declarees criminelles,

en raison de leur affiliation ä ces groupements, sans que le caractere cri-

minel des organisations, considere comme etabli, puisse etre conteste

par les accuses devant les juridictions nationales.

Les legislations qui ont pris des mesures destinees ä tirer, en

droit interne, les consequences de la reconnaissance, par la juridiction

internationale, du caractere criminel des groupements hitleriens ont

ete peu nombreuses (137). Mais au premier rang d'entre elles a figure

(135) C'est en partant de ces principes que le jugement a exonere de toute

responsabilite collective le Haut Etat-Major allemand, le Cabinet du Reich et

Torganisation des S.A., tandis qu'il a declare criminelles, au sens du Statut, l'or-

ganisation des S.S. (ä l'exclusion de sa division de cavalerie), celle de la Gestapo
et du S.D. (sauf en ce qui concerne leurs Services techniques) et le corps des chefs

du parti national-socialiste (sous reserve de ses cadres inferieurs et des individus
ayant cesse d'exercer leurs fonctions avant le 1" septembre 1939). V. l'opinion

dissidente du juge sovietique, in Proces des grands criminels de guerre, op. cit.,

t. I, p. 384 et suiv.

(136) Ces craintes ont ete publiquement expos^es, au lendemain du jugement,
par deux des juges internationaux. Donnedieu de Vabres, Le proces de Nurem-
berg, op. cit., Rev. science crim., 1947, p. 180 ; Biddle, Le proces de Nuremberg,
Rev. intern, droit penal, 1948, p. 14.

(137) Anticipant sur le jugement du Tribunal militaire international, le

Conseil interallie de controle a, en date du 20 decembre 1945, ^dict^ une loi n" 10
dont l'article 2 a fait de 1 'affiliation aux organisations declarees criminelles une
mfraction punie d'une sanction indeterminee pouvant aller, selon les cas, de la

privation des droits civiques ä la peine de mort. Le Tribunal militaire inter-

national a eu connaissance de ces dispositions, qui lui sont apparues comme « sus-

ceptibles de faire naitre de grandes injustices », et, ä l'effet d'y remedier, il a
inclus dans son jugement la recommandation qu'ä defaut d'une modification de
la loi n" 10 les puissances occupantes soumettent les membres des organisations
criminelles^ ä un traitement uniforme inspire par la loi allemande du 5 mars 1946
sur la liberation du nazisme et du militarisme. V. Telford Taylor, Les proces
de Nuremberg, op. cit., p. 38 et 15. Sur les pays de langue anglaise, voir Jimenez
DE AsuA, PoUHque criminelle internationale, op. cit., p. 48.
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la France, qui a complete l'ordonnance du 28 aoüt 1944 par une loi

du 15 septembre 1948, dont les dispositions exorbitantes du droit

commun ont donne lieu ä un debat doctrinal anime et a une juris-

prudence nuancee de la chambre criminelle.

1° La loi du 15 septembre 1948 a eu pour origine la perpetration

sur le territoire frangais de crimes atroces, tels que les massacres

d'Ascq (138) et d'Oradour-sur-Glane (139), commis par des formations

organisees dans des conditions laissant craindre que la responsabilite

individuelle de leurs auteurs ne puisse pas etre recherchee dans les

termes du droit commun. C'est pourquoi la loi du 15 septembre 1948

s'est inspiree de l'exemple du Statut du Tribunal international pour

prendre des dispositions legales destinees ä faciliter la poursuite des

crimes collectifs. Ces dispositions, qui figurent aux articles premier

et 2 de la loi, ont prevu :

d'une part, qu'au cas oü un crime defini par l'ordonnance du

28 aoüt 1944 serait imputable ä l'action collective d'une formation

ou d'un groupe faisant partie d'une Organisation declaree criminelle

par le Tribunal international, tous les individus appartenant ä cette

formation ou ä ce groupe pourraient en etre consideres comme les co-

auteurs, ä moins d'apporter eux-memes la double preuve de leur

incorporation forcee ou de leur non-participation aux faits
;

d'autre part, que devraient etre consideres comme imputables

ä Taction collective de la formation ou du groupe envisage les crimes

de guerre commis par ses membres dans une meme region, meme

isolement ou de leur propre initiative, lorsque, par leur importance,

leur gravite, leur repetition, ou le nombre de leurs victimes, ces actes

constitueraient les elements d'un tout.

On peut resumer ces dispositions en exposant qu'elles ont cre^,

ä la Charge des membres des organisations declarees criminelles par le

jugement du Tribunal de Nuremberg, une presomption de culpabilite

individuelle dont il ne leur etait possible de s'exonerer qu'en rappor-

tant la double preuve de leur incorporation forcee aux groupements

consideres et de leur non-participation personnelle aux crimes dus ä

l'action collective de ces derniers. Il y avait evidemment lä un bou-

leversement des principes concernant la determination de la respon-

sabilite penale et la charge de la preuve, qui etait de nature ä inquieter

les auteurs et ä embarrasser les juges.

2° Le debat doctrinal qui s'est instaure s'est, ä la fois, poursuivi

sur le plan du droit interne et sur celui du droit international, mais,

ä vrai dire, il n'y a pas eu d'autre question fondamentale que celle de

(138) Raymond de La Pradelle, Uaffaire d'Ascq, Paris, 1949,

(139) Lavaux, Le procbs d'Oradour depassait-il la justice des hommes ?

Journ. Trib., 1953, p. 629.
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savoir si la France n'avait pas, par la loi du 15 septembre 1948, mis

sa 16gisIation nationale en conflit avec des dispositions imperatives du

droit international (140).

a) Une premiere these a d^gagd Texistence de ce conflit des consi-

derations suivantes (141).

Les dispositions du jugement du Tribunal de Nuremberg concer-

nant la criminalite des organisations hitleriennes ne pouvaient pas

etre dissociees de l'accord du 8 aoüt 1945 qui avait donne mandat

ä la juridiction internationale de definir leur caractere criminel. Cette

definition devait etre consideree comme incorporee ä Taccord de

Londres et, ayant meme valeur juridique que ce traite, eile devait,

en Tetat du droit international public et du droit constitutionnel fran-

?ais, l'emporter sur la loi interne.

Or les dispositions de la loi du 15 septembre 1948 contredisaient

les principes poses par le jugement du Tribunal de Nuremberg. Selon

ce jugement, la declaration de criminalite des groupements ne s'appli-

quait pas aux organisations proprement dites, mais seulement aux

groupes formes par ceux de leurs membres qui avaient donne ou

maintenu leur adhesion en connaissance de leurs activit^s criminelles

ou avaient participe personnellement, es qualite d'affidds, aux crimes

definis par le Statut du 8 aoüt 1945. Les termes employes par la

juridiction internationale indiquaient, par ailleurs, qu*elle entendait

imposer, ä Taccusation, la charge traditionnelle de la preuve de Padhe-

sion consciente aux organisations ou de la participation personnelle

aux crimes commis par ces dernieres.

II y avait donc, entre le jugement de Nuremberg incorpore ä un

traite international et la loi interne, une oppostion qui obligeait le

juge frangais ä faire prevaloir les dispositions du droit international

conventionnel sur son droit national. La loi du 15 septembre 1948 ne

pouvait pas l'emporter sur le jugement de Nuremberg et, dans la

mesure oü eile s'en ecartait, eile ne pouvait pas recevoir d'application.

b) Mais cette th^se a ete combattue par une argumentation qu'il

est possible de resumer comme suit (142). II n'existait aucun conflit

entre la loi du 15 septembre 1948 et les regles g^nerales du droit

(140) Patin, La France et le jugement des crimes de guerre, op. cit., p. 395
et suiv. ; rapport sous Crim., 3 aoüt 1950, S. 1951.1.66 ; Pepy, rapports sous

Crim., 21 avril 1950 et 3 juin 1950, D. 1950.313 et 521, S. 1951.1.110; Donne-
DiEU DE Vabres, notcs sous Crim., 3 juin 1950 et 3 aoüt 1950, D. 1950, 528 et

704 ; DucoM, note sous Crim., 3 aoüt 1950, S. 1951.1.65 ; Merle, note sous

Crim., 3 juin 1950, S. 1951.1.109 ; Graven, Les crimes contrc Ihumanite, op. dt.,

p. 151, note 2.

(141) V. les rapports Pepy et les notes Donnedieu de Vabres prÄ:it&.

(142) V. article et rapport Patin prÄrit^ et, dans une certaine mesure, note

DucoM pr^it^.
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international parce qu'aucun document conventionnel ayant force obli-

gatoire ne traitait de la question. II n'etait possible d 6voquer m la

Declaration universelle des Droits de l'Homme, depourvue de valeur

contraignante, ni l'accord interaUie du 8 aoüt 1945 qui, loin de Wer
la Hberte legislative des puissances signataires, leur reservait la taculte

de poursuivre les crimes de guerre selon les previsions de leur propre

legislation !

Restait ä savoir s'il y avait une contradiction entre la loi du

15 septembre 1948 et le jugement de Nuremberg.

Pour en decider, trois considerations etaient valables.

La seule regle internationale qui s'imposät aux droits internes,

aux termes du Statut du 8 aoüt 1945, etait celle qui concernait la

qualification des organisations criminelles, consideree comme ayant

acquis autorite de chose jugee par l'effet du jugement de Nuremberg.

Or la loi du 15 septembre 1948 ne mettait pas en cause le caractere

criminel des organisations et il n'y avait ä cet egard aucune antinomie

entre Tordre international et l'ordre interne.

II etait, d'autre part, factice de soutenir qu'il y avait une oppo-

sition entre la definition internationale et la definition mterne des

groupements criminels. La loi du 15 septembre 1948 n'avait pas

denature les conclusions du jugement de Nuremberg, en estompant la

distinction entre les associations elles-memes et les groupes formes

par ceux de leurs adherents qui s'y etaient affilies volontairement et

en connaissance de cause ou qui avaient participe aux crimes Point

n'etait besoin de reunir une juridiction internationale pour declarer

criminels des groupes d'individus dont il etait demontre qu ds avaient,

volontairement et consciemment, adhere ä des orgamsations dont le

but etait de commettre des crimes, ou qu'ils avaient participe a ces

forfaits En depit des formules reservees du jugement, le Tribunal de

Nuremberg avait constate que certaines organisations nationales-socia-

listes avaient un caractere criminel. II n'y avait, a cet ^gard, aucune

discordance fondamentale entre la loi internationale et la loi interne.

II etait en revanche, evident que la loi du 15 septembre 1948

avait institue une presomption de responsabilite etrangere aux pre-

visions du jugement de Nuremberg. Mais, valable ou critiquable cette

innovation ne creait pas de conflit entre l'ordre international et 1 ordre

interne, parce qu'il s'agissait d'une regle de procedure dependant de

la seule volonte du legislateur fran^ais.

L'argumentation rejoignait ainsi le droit interne. Mais ü suffisait,

ä cet ^gard, de constater que la loi du 15 septembre 1948 ^manait de

la souverainet^ fran^aise pour considerer comme inop^rantes les objec-

tions tenant au fait que les dispositions legales derogeaient aux prin-

cipes g^n^raux du droit et attentaient ä la r^gle de la non-r6troactivit6.
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La loi du 15 septembre 1948 devait, en definitive, s'appliquer,

parce que, sans contredire aucune disposition imperative du droit

international, eile avait ete valablement ddliber^e par les assemblees

legislatives et promulguee par le pouvoir executif. Elle contenait toute-

fois des dispositions trop exceptionnelies pour que son application

ne füt pas maintenue dans des limites rigoureuses.

3° Cette these est celle que le president Patin a fait adopter

par la chambre criminelle. II s'est un jour defini lui-meme comme un

« magistrat au service d'une legislation qui, la premiere au monde, a

ete fondee sur le principe de la legalite » (143). C'est pourquoi il

n'a pas voulu entendre la pathetique adjuration de Donnedieu de

Vabres, implorant la Cour de Cassation « d'envelopper ce rejeton

dechu de la souverainete fran?aise dans le linceul de pourpre oü

dorment les dieux morts » (144). Et, serviteur reflechi de la loi, le

President Patin a eu la preoccupation d'en respecter les imperatifs et

d'en eviter les exces. Le releve chronologique de la jurisprudence

concernant la loi du 15 septembre 1948 est, ä cet egard, particuliere-

ment significatif.

a) La chambre criminelle a, dans un premier Stade de T^volution,

cherche ä eluder Tapplication de la loi du 15 septembre 1948, en

constatant que les accuses etaient retenus dans les liens de la preven-

tion dans les termes de Pordonnance du 28 aoüt 1944. Elle a pu le

faire sans difficult^ dans son arret du 21 avril 1950 (145). Mais dans

son arret du 3 juin 1950, concernant l'affaire d'Ascq, eile a decide

que la prevention etait fondee sur les incriminations du droit commun,

contre l'avis fortement motive de son rapporteur qui, hostile ä Tappli-

cation de la loi du 15 septembre 1948, jugee par lui contraire aux

donnees supremes du droit international conventionnel, concluait ä la

Cassation de la decision entreprise (146). L'arret du 3 juin 1950 a

donc, malgre la Solution qu'il a consacree, marque un tournant de la

jurisprudence relative ä la loi du 15 septembre 1948.

b) C*est le 3 aoüt 1950 que, dans le premier de ses arrets

relatifs ä l'affaire d'Oradour, la Cour de Cassation a, sur le rapport

du President Patin, enonce les regles concernant rapplication de

la loi du 15 septembre 1948 (147). Elle a rendu une decision de

(143) La place des mesures de surete dans le droit penal positif moderne,

Rev. science crim., 1948, p. 416.

(144) Note sous Crim., 3 aoüt 1950, D. 1950.708.

(145) B. 122, D. 1950.313, rapport Pepy.

(146) B. 179, D. 1950.521, rapport Pepy, note Donnedieu de Vabres,
S. 1951.1.110, rapport Pepy, note Merle, Clunet 1951, p. 572.

(147) B. 227, D. 1950.701, note Donnedieu de Vabres, S. 1951.1.65, rap-

port Patin, note Ducom, Clunet 1951, p. 580.
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. A^. mnvpn«; de orocedure soulev^s d'office, mais eile a
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^oUcaüon parce qu'elle ne derogeait ä aucune disposition du dro«

SSafet e^anait de la souverainete f-^^^/^^f^^ ^^ct
a et^ reprise dans tous les arrets des annees de 1950 et 1^51 concer

nant la responsabilite collective (148).

c) Mais, une fois admis qu'il appartenait aux tribunaux mili.

taites dWiquer la loi du 15 septembre 1948, la chambre criminelle

rmdttfi efiorts pour maintenir cette loi d'exception dan^deuoi^

tes limites d'application. On peut essentiellement noter a cet egard

que sa jurisprudence :

_ a encourag6 la tendance de certains tribunaux ä retenir sous la

^uaMcation dWiation de -Itoeurs es aits suscept.bles

de tomber sous l'inculpation de la loi de 1948 (149)

,

_ a tenu ä donner ä la responsabilit6 individuelle le pas sur la

responsabilite collective. en exigeant q"
«f«P-^^fuT •

du
l'incrimination g&erale resultant de rapplication de la loi du

15 seMembre 1948, les faits portes ä la charge personnelle des

no^Sf"ans les termes de Pordonnance du 28 aoüt 1944, soient

xpreTsLent releves par Tarret de renvoi et constates par les

juridictions de jugement dans des questions distinctes (150) ,

_a impose aux magistrats instructeurs de faire connaltre aux

accusis qu'Üs entendaient leur faire application de la loi du

15 septembre 1948 et leur accorder « le temps et les moyens »

iLnorteTla double preuve susceptible de renverser la presomp-Ä leur cdpabilfte, touiours'irrefragable et laissant entier

le principe de l'intime conviction du juge (151) ;

a veÜle ä ce que les questions posees aux tribunaux nuhtaites

~
nrlclsent les eLents llgaux de Pincrimination, plus particuliere-

memen ce qui concerne le caractere criminel des associa-

-
(148) Crim.. 26 octobre 1950. B, 241 ; 4 janvier 1951. B. U

; 16 fevrier

1951 B 54?^ avtU 1951, B. 96, D. 1951, Sonun. 2T

149) Crim., 24 janviet 1951, B. 29 ; 7 avtU 1951, B. 92 ; 7 ma. 1951, B. 129

IS Crim. 3 oüt 1950 B .7 ,^. • 26 «tob. 1950,^^ 241
; 7 acut

-^La1;SÄi^X^ra^"^ a. cH. ae .a loi

Ä" septembre 1948 res^.
-^^-J^tüt 1950. B. 231 ; 7 aoüt 1951.

B 2^fÄiW't9M,a°8fÄCl951. B. 11; 16 fevrier 1951. B. 54;

7 avrü 'l951, B- 96, preat^.
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La loi du 15 septembre 1948 devait, en definitive, s'appliquer,

parce que, sans contredire aucune disposition imperative du droit

international, eile avait ete valablement d^liber^e par les assemblees

legislatives et promulguee par le pouvoir executif. EUe contenait toute-

fois des dispositions trop exceptionnelles pour que son appücation

ne füt pas maintenue dans des limites rigoureuses.

y Cette these est celle que le president Patin a fait adopter

par la chambre criminelle. II s'est un jour defini lui-meme comme un

« maeistrat au Service d'une legislation qui, la premiere au monde, a

ete fondee sur le principe de la legaUte » (143). C'est pourquoi il

n'a pas voulu entendre la pathetique adjuration de Donnedieu de

Vabres, implorant la Cour de Cassation « d'envelopper ce rejeton

dechu de la souverainete frangaise dans le linceul de pourpre ou

dorment les dieux morts » (144). Et, serviteur reflechi de la loi, le

President Patin a eu la preoccupation d'en respecter les imperatits et

d'en eviter les exces. Le releve chronologique de la jurisprudence

concernant la loi du 15 septembre 1948 est, ä cet egard, particuliere-

ment significatif.

ä) La chambre criminelle a, dans un premier Stade de T^volution,

cherche ä eluder Papplication de la loi du 15 septembre 1948, en

constatant que les accuses etaient retenus dans les liens de la Präven-

tion dans les termes de Pordonnance du 28 aoüt 1944. Elle a pu le

faire sans düEcult^ dans son arret du 21 avril 1950 (145). Mais dans

son arret du 3 juin 1950, concernant l'affaire d'Ascq, eile a decidd

que la prevention etait fondee sur les incriminations du droit commun,

contre Tavis fortement motive de son rapporteur qui, hostile ä Tappli-

cation de la loi du 15 septembre 1948, jugee par lui contraire aux

donnees supremes du droit international conventionnel, concluait ä la

Cassation de la decision entreprise (146). L'arret du 3 juin 1950 a

donc, malgre la Solution qu'il a consacree, marque un tournant de la

jurisprudence relative ä la loi du 15 septembre 1948.

h) C'est le 3 aoüt 1950 que, dans le premier de ses arrets

relatifs ä l'affaire d'Oradour, la Cour de Cassation a, sur le rapport

du President Patin, enonce les regles concernant Tapplication de

la loi du 15 septembre 1948 (147). Elle a rendu une decision de

(143) La place des mesures de surete dans le droit pend positif moderne,

Rev. science crim., 1948, p. 416.

(144) Note sous Crim., 3 aoüt 1950, D. 1950.708.

(145) B. 122, D. 1950.313, rapport Pepy.

(146) B. 179, D. 1950.521, rapport Pepy, note Donnedieu de Vabres,

S. 1951.1.110, rapport Pepy, note Merle, Clunet 1951, p. 572.

(147) B. 227, D. 1950.701, note Donnedieu de Vabres, S. 1951.1.65, rap-

port Patin, note Ducom, Clunet 1951, p. 580.
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avtU 1951, B. 96, D. 1951, Somm. 27

'''\i^Cr^., 24 ianvier 1951, B. 29 ; 7 avrU 1951, B^ 92 ;
mal 1951 B. 29

Äleptembre 1948 restai. acquise aux accuses

(151) ai., 3 joat im B. 227^,r^u ;
aout^l 50. B^^f^^ •

J,
,-. ,, ;

B. 234 ; 4 janvicr 1951, p- » >
"^ J*"^'*''' ^'^ '

7 avrü 1951, B. 96, preat^-
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tions (152) et Tabsence des justifications inherentes ä Tincorpo-

ration forcee et au defaut de participation aux faits incri-

mines (153)

;

— a restreint le domaine d'application de la responsabilite coUective

en precisant que l'accumulation de crimes individuels par les

membres d'une meme Organisation ne constituait pas une action

collective au sens des articles 1 et 2 de la loi du 15 septembre

1948 (154).

C'est ainsi que, selon la formule du president Patin, la chambre

criminelle, apres avoir constate que la loi du 15 septembre 1948

s'imposait aux juridictions frangaises, a eu la preoccupation de Tappli-

quer « seien les regles d'une justice bumaine et sereine » (155).

d) Cependant, la loi du 15 septembre 1948 n'a pas resiste aux

remous suscites par Taflaire d'Oradour. La chambre criminelle en a

ete saisie, une seconde fois, le 7 fevrier 1952 et, constatant qu'il

avait ete procede au complement d'information implique par son

arret de Cassation du 3 aoüt 1950, eile a rejete le nouveau pourvoi, en

reiterant Taffirmation que la loi du 15 septembre 1948 etait conforme

au droit de Nuremberg et procedait de la souverainete fran?aise (156).

Les accuses ont donc ete renvoyes devant le tribunal militaire

de Bordeaux. Mais certains d'entre eux etaient de jeunes Alsaciens

qui, mobilises contre leur gre dans les forces arm^es allemandes,

n^avaient pas dispose d'elements sufBsants pour apporter la preuve

qu'il leur aurait ete ensuite impose de s*incorporer aux S.S. Leur

Situation a porte le debat judiciaire sur un plan politique. Les articles

I et 2 de la loi du 15 septembre 1948 ont et^ abrog^s au cours du

proces, par une loi du 30 janvier 1953 (157), et la chambre criminelle

n'est plus intervenue, en la matiere, qu'ä TeflEet de r^soudre Timbro-

glio procedura! ne de la loi d'abrogation (158).

Le Probleme de la responsabilite collective ne s'est plus pose.

II a, pendant trois ans, mis ä l'^preuve la science et la conscience

(152) Crim., 3 aoüt 1950, B. 231 ; 4 janvier 1951, B. 11 ; 16 fevrier 1951,

B. 54 (insuffisance de la motivation constatant que les condamn^s ont appartenu

ä un Service local de la Gestapo).

(153) Crim, 7 aoüt 1950, B. 234; 26 octobre 1950, B. 241 ; 7 mai 1951,

B. 130 ; 22 novembre 1951, B. 318.

(154) Crim., 3 aoüt 1950, B. 231.

(155) La France et le jugement des criminels de guerre, op. cit., p. 405.

(156) Crim., 7 fevrier 1952, B. 42.

(157) S. 1953.L.988.

(158) Crim., 18 avril 1953, B. 121 ; 23 juiUet 1953, B. 256. Une loi d'amnis-

tie est intervenue le 20 fevrier 1953 (S. 1953.L.1084) en faveur « des Frangais

incorpores de force dans l'armee allemande pour tout fait qualifie crime ou delit

commis au cours d'une action criminelle accomplie par Tunit^ ä laquelle ils avaient

appartenu ».
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des magistrats de la chambre criminelle. Les Solutions qui Im ont

€t€ donn^es ont procede d'une minutieuse confrontation des regles

du droit international degagees ä Nuremberg avec les normes juri-

diques imposfo par le droit interne. II faut recomiaitre que ces

Solutions ont quelque peu masque les contradictions ^xistant entre

les unes et les autres. Mais, sans doute la raison de cette discretion

peut-eUe se trouver dans la volonte persistante de la haute juridiction

de preserver la primaute de l'ordre general interne face aux mani-

festations coutumieres du droit international !

CONCLUSIONS

Plusieurs conclusions paraissent se ddgager de l'etude ä laquelle

nous avons tente de proceder.

Dans tous les cas oü un conflit s'est eleve entre la loi penale

interne et une disposition du droit international, incluse dans une

Convention ä laquelle la France avait adhere la chambre criminelle

n'a pas hesite ä fonder ses arrets sur le traite diplomatique dont il lui

etait demande de faire application. Elle n'a fait en cela que s inspirer

d'une jurisprudence (159) et d'une doctrine (160) constantes, aux

termes desquelles, si les Conventions internationales sont des actes

de haute administration dont l'interpretation est, en ce qui concerne

les questions de droit public, reservee aux puissances entre lesquelles

elles sont intervenues, il appartient aux tribunaux de les appliquer

lorsque leur sens et leur portee ne presentent aucune ambigmte. C est

ainsi que les arrets des chambres reunies de 1950 ont constate que

l'article 63 de la Convention internationale de Geneve du 27 juil-

let 1929, promulguee par decret du 10 decembre 1935, etait appli-

cable « sans equivoque possible » et voulait que les tribunaux mditaires

appeles ä juger des prisonniers de guerre fussent composes selon les

privisions de l'article 10 du Code de justice militaire (161).

^I^^im., 17 avril 1947, B. 105, D. 1?47, 333, JX:.P. 1947.IU643, not^^

Brouchot S. 1948.1.1, note Niboyet ; 29 decembre 1948 B. 300, G.P. 1949,

p 132 Rev science crim., 1949, p. 59, obs. P. Hugueney ;
Civ., 23 octobre 957,

rinnet 1958 D 760 note Breüin. V. l'arret chambres reunies du 27 avril 1950,

S 1950 1 165 ^noteVBOYET, J.C.P. 1950.11.5650, selon lequel les pouvoirs d'in-

teror/taikm des tribunaux different selon que les Conventions internationales

cSnerdrcon^ d'interets prives ou des quest ons de droit international

public V Ju^iscTasseur de droit international prive, Les sources du droit inter-

national par Dehaussy, fasc. 12 c, note 8. ....,-, .• ;

(160) DONNEDIEU DE Vabres, Vrindpes modernes du droit penal international,

Paris 1928 p. 292; Rousseau, Vrincipes generaux du droit international public

Pars' 1944 n° 412 ;
Jacques Donnedieu de Vabres L. <^onstitutiondem6et

l droit inteLtional op.^it. ; Brouchot, sous chambres r^unies, 26 )udlet 1950,

B 218 TCP. 1950.11.5808.

(161) Cass. chambres reunies, 26 juillet 1950, B^ 218, JX:.P. 1950.11 5808,

note^ Brouchot, Rev. science crim., 1951, p. HO, obs. P.^ Hugueney
;
ibidem

1951 p 305 ; ibidem 1953, p. 334, obs. P. Hugueney ; 13 decembre 1950, B. 284.
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La chambre criminelle s*est, ä Pinverse, montree beaucoup plus

r^ticente lorsque le conilit qui s'est eleve devant eile opposait la

loi penale interne ä des coutumes internationales depourvues de force

executoire. II lui est apparu qu'il ne lui appartenait pas de sacrifier

la souverainete traditionnelle de l'Etat ä la Suprematie equivoque

de la communaute internationale. La jurisprudence de la Cour de

Cassation sur rephemere loi du 15 septembre 1948 n'a, en profon-

deur, pas eu d'autre fondement que le devoir des tribunaux de res-

pecter la volonte souveraine du legislateur interne, la chambre crimi-

nelle ayant pour mission d'assurer Tapplication des lois sans qu'il

entre dans sa competence d'en apprecier Topportunite. Le president

Patin s'est, ä cet egard, explique sans ambiguite, tant dans le rapport

qu'il a presente ä la chambre criminelle lors de l'examen du pourvoi

forme contre l'arret de la chambre d'accusation intervenu dans l'af-

faire d'Oradour (162) que dans l'article qu'il a consacre ä l'analyse

de la jurisprudence relative ä la loi du 15 septembre 1948 (163).

Si, enfin, on eleve le debat en le generalisant, on est conduit ä

emettre las observations suivantes.

La Suprematie du droit international relativement aux droits

internes est une manifestation de la hierarchie des ordres juridiques

sur laquelle tend ä s'edifier la societe contemporaine (164). Mais,

en matiere penale, eile a fait ä l'ineluctable imprecision de la coutume

une place dont la necessaire certitude de la repression peut difBcile-

ment s'accommoder ! Toute la difficulte du probleme reside dans le

particularisme du droit penal. Les tribunaux de l'ordre interne ont

pu se croire autorises ä faire une application directe du droit inter-

national coutumier aux relations de droit prive, lorsque ses disposi-

tions n'accusaient pas de contradiction flagrante avec Celles des lois

ou reglements nationaux. Mais, en droit penal, le principe de la

legalite des delits et des peines a rencontre la doctrine du dualisme

dogmatique exigeant^que, pjeakblement ä toute application, la regle

de droit international solt « transformee » en une regle de droit

interne.

'Or, les lois et coutumes de la guerre sont, comme l'a soulign^

DoNNEDiEU DE Vabres, des leges imperfectae qui peuvent imposer

aux Etats des obligations morales, assorties de garanties politiques,

mais qui demeurent inefiicaces si elles ne sont pas pourvues de

sanctions penales applicables aux individus (165). Peut-on alors trou-

(162) Sous Crim., 3 aoüt 1950, S. 1951.1.65.

(163) Rev. science crim., 1951, p. 393.

(164) Kelsen, Les rapports de systkme entre le droit interne et le droit inter-

national public. Rec. Cours Acad. La Haye, vol. XIV, 1926-IV, p. 227.

(165) DoNNEDiEU DE Vabres, La codification du droit p6nal international,

Rev. intern, droit p^nal, 1948, p. 33 ; Les legons de l'histoire et les progrh du
droit penal international, op. cit., p. 373.
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ver dans le droit penal commun des Etats civÜises, le fondement

[uridique de la repression des violations des lois et coutumes de la

Srre? C'est ^videmment l'id^e qui a inspir^ les redacteurs du Staut

d^ Tribunal militaire international de Nuremberg et qm est imphqm^f

par les termes memes du jugement rendu le 1« oc obre 1946 (166)

Mais l'abstraction dont eile däcoule a preds^ment ete a l'^e ^es

conflits qui ont trouvi leur Solution dans la jurisprudence de la cham-

bre criminelle. II n'y a donc pas d'autre issue que ceUe de donner

un contenu penal au droit international en assottissant ses incrimi-

nations des sanctions du droit interne et, pour parvenir a cette tin,

deux methodes s'avferent realistes.

La Premiere consiste ä instituet, par voie d'accords wtematio-

naux des infractions et des peines uniformes susceptibles d attemdre

krcrimes de guerre, quels que soient la nationalite de 1-" auteu s

et le lieu de leur commission. Cest le procede qui a generalement ete

pr&onise par la doctrine (167). Mais, en depit des acquits de lidee

d'une repression universelle, il a paru premature de se placer ainsi

sur le plan de l'infraction internationale. Une autre direction a donc

etd empruntfe ä l'efiet de sanctionner les violations des lois et cou-

tumes de la guerre et des droits imprescriptibles de 1 individu.

Les Conventions internationales qui ont ete adoptees depuis

1945 ont, ä l'exemple des accords de 1929 et de 1937, mvite les

oarties contractantes ä introduire dans leurs droits internes des dis-

S^ns attribuant une qualification penale aux atteintes portees aux

prohibitions qu'elles ont edictees.

La Convention internationale sur le genocide du 9. d&eg.

bre M7~TI68) comporte un articie aux termes duquel les parties

citFiSiites ont pris l'engagement de prevoir les incriminations

n&essaires ä l'efiet de punir les auteurs ou complices de ce crime,

STue soi leur posidon politique ou sociale. De mSme les conven^

tL internationales humanitaires signees ä Geneve le 12 aout 1949

(\U,\ Procis des mnds crimineU de guerre, op. cit., t. I, P- 232 et 267 ;

V DonnLieü DE Va/res, U codiiicaHo,, du droit penal tnternat.ond. op. cit.

tu-i\ DnNNFDiEU DE Vabres, Les lefotts de l'histoire et le progres du droit

(167) DONNEOIEU BE VABK..!., * ^ probleme du chätiment des crmes
pSnal ,nternat,ond op c.t Pu^^J r^^^^^'^

^.^,1^, rf„ ^rimes de guerre et des

tr^TZn^lltmaltrenZu^l^^^^ op, ci... p. 129 ;
Mer,.e

Üproctsde Nuremberg et le chätiment des crmwels de guerre, op. cit., p. 151

et suiv. ; Herzog, Vingt ans aprh, op. cit., p. 47.

I\(M rVcret du 24 novembre 1950, ].0. 1950, p. 12006 ;
Gross, Us Natwns

Unielfle^^ppement du droit criminel
':-''^"f''"Ä^'\''"^ Z^'t

To-jn 1 1 • Rfkie Mise hors la loi du ginoctde, ibidem, p. 147 ;
Finch, La

C^ieL^-su^leg(n7"de°Hi.r., p. 153 TDonnedieu de Vabres U represston

dug!nod4e,T). 1M8, ehr. 145 ; De la Piraterie au ginocde, op. at., t. I, p. 226.

719



(169) ont defini les faits qu'elles considerent comme des « infrac-

tions graves» (170) et ont consacre l'obligation reciproque des Etats

signataires de prendre les mesures legislatives destinees ä r^primer

les personnes ayant commis ou ayant donne l'ordre de cornmettre

l'une ou Pautre de ces infractions (171). Plusieurs pays ont d6)ä, sous

des formes diverses, tenu compte de ces obligations internatio-

nales (172): la Suisse, qui a edicte une loi federale du 21 novem-

bre 1950 modifiant le Code penal militaire helvetique, la Roumame,

la Tchecoslovaquie, la Hongrie, la Yougoslavie, FEthiopie, qui ont in-

corpore les dispositions des Conventions internationales dans leur Code

penal ; l'Allemagne federale qui l'a complete d'un article 220 A par une

loi du 9 aoüt 1954 ; les Pays-Bas, qui ont modifie leur legislation in-

terne par une loi du 10 juillet 1952, dite « loi penale de la guerre » ;
le

Bresil, le Danemark, la Suede (173).

Le projet de Code penal international elabore par TOrganisation

des Nations Unies, au mois d'aoüt 1953 (174), s^est inspire d'une

methode analogue, lorsqu'il a confere ä la juridiction internationale

une competence subsidiaire, subordonnee ä la decision prealable des

Etats souverains de lui deleguer leur pouvoir juridictionnel (175). Le

(169) Dderet du 18 aoüt 1952, J.O. 1952, p. 2617, D. 1962.LmLe probleme

de la protection penale de ces Conventions a ete etudie au VP Congres inter-

national de droit penal ; V. notamment les rapports de Graven, Rev. intern, droit

penal, 1951, p. 451
;
Jescheck, ibidem, 1953, p. 13 ; Antonio Quintano Ripolles,

ibidem, 1953, p. 43 ; Pilloud (rapport general), ibidem, 1953, p. 661 ;
V. egale-

ment Actes du Congres, 1947, Müan, p. 45, Dautricourt, La protection pönale

des Conventions internationales humanitaires (une conception de la lot iyP^)>

Rev. droit penal et crim., 1953-1954, p. 191, et Donnedieu de Vabres, De La

Piraterie au genocide, op. cit.

(170) Dautricourt, La protection penale des Conventions humanitaires, La

definition des infractions graves, Rev. droit penal et crim., 1954-1955, p. 739.

(171) Premiere Convention, art. 49 ; IP Convention, art. 50 ;
IIP Conven-

tion, art. 129 ; IV'' Convention, art. 146.

(172) Pour la Belgique, voir Grevy et Cornil, Avant-projet de loi organisant

la repression des infractions aux Conventions de Geneve du 12 aoüt 1949, Rev.

droit penal et crim., 1955-1956, p. 591.

(173) Glaser, Introduction ä l'etude du droit international penal, op. cit.,

p. 29 ; Antonio Quintano Ripolles, op. cit., t. I, p. 590 et suiv., notamment

p. 603 ; V. egalement Pilloud, op. cit., p. 691. Sur le Code penal yougoslave de

1951, voir Rev. science crim., 1951, p. 580. Sur le Code penal roumain, tbtdem,

1960, p. 710, et sur le Code penal suedois, ibidem, 1956, p. 274, et 1963, p. 416.

(174) Documents officiels de l'Assemblee generale des Nations Unies (9' Ses-

sion, 27 jumet-20 aoüt 1953, Suppl. n° 12 A 2645, New York, 1954).

(175) La Rev. intern, droit penal a consacre un numero special ä V6tude de

ce projet, 1964, p. 1 et suiv. V. notamment Herzog, Vingt ans aprh, p. 47 ;

Jescheck, Etat actuel et perspectives d'avenir des projets dans le domaine du droit

international penal, p. 83 ; Antonio Quintano Ripolles, Etüde critique des pro-

jets du Comite de l'O.N.U., p. 107 ; Dautricourt, La justice criminelle universelle

aux Nations Unies, p. 245 ; Glaser, Remarques sur les projets ilabores au sein

des Nations Unies en matihe de droit international penal, p. 299.

720

mouvement est, en ce sens, assez d^terminant pour que certains

rtems bornent actuellement leur effort doctrinal ä sugg&et une um-

fication des Codes de justice militaire internes (176).

II n'est donc pas douteux que la decision 95 (I) de l'Assemblee

generale des Nations Unies, en date du 11 d&embre 1946, na guere

ite mise en application (177). Ce qu'on a »PP^^,!««« «l^ff«^» jf
Nuremberg a ?fe &oute mais a et^ mal entendu (178) !

Les Conven-

tions adopt&s et les projets elabores par les instances «>tetn''tiona^e

n'ont pas entierement « formule les prinapes tfconnus dans le Statu

du Tribunal de Nuremberg et dans le jugement de ce Tribunal » (179)

.

Est-ce ä dire qu'il faiUe syst^matiquement le regretter et partager

le pessimisme d&lare de notre coUfegue beige, M. pA^^^^fJ' «l"';

dans un article recent, n'a pas besitz ä ecrire qu' « a vingt ans du

proces de Nuremberg, il ne restait plus aux jutistes qu a prendre

acte de l'echec de l'abandon des tentatives poursmyies, de 1946 a

1955 pour crter, sous les auspices des Nations Unies, un corps de

droit' criminel universel » (180) ? Ne peut-on pas, au contratte,

estimer que l'oeuvre Aauch& est raisonnable, parce qu etant ega e-

ment floignee de l'immobUisme desabuse et de 1 ag.tation sterile, eile

?est efiorcde de concilier l'inevitable idealisme du droit internationd

penal avec l'indispensable realisme de la loi penale interne (181)?

On est en droit de le penser, et il n'est pas sans mtetgt de noter que le

developpement du droit eutopeen s'oriente, lui aussi, vers une uni-

fication des legislations internes plus que vers l'utopique elaboration

d'un droit supra-national. S'Ü en est ainsi, les conceptions du droit

fnternational ?enal ont rejoint les i<^^e^qui profondement ancrees

dans l'esprit du President Patin, ont €t€ l l'origine de la jurispru-

dence dont il a ete Tun des inspirateurs.

^^^öTdonnedieu de Vabres, Les le;om de Vhhtoireet le progrij du droit

militaire, Paris, Lavauzelle, 1956.

(177) Historique du probleme de la juridiction criminelle internationale op_

•. l.-yiJp Itatut et le juaement du Tribunal de Nuremberg, op. cit., p. 13

'el sufv V \^es trTaLdela^^mmission de droit international des Nations Umes,

Rev. droit penal et crim., 1950-1951, p. 818.
^

n78^ Herzog Le message de Nuremberg, op. cit., p. 299. V. a ce propos

1
Wagend" inaliste pololais Jerzy Sawicki P^^U^ - ^SUrVarsov"
vdontairement pol^mique, De Nuremberg ä la nouvelle Wehrmacht, Varsovie,

Ed. Polonia, 1958.
, . ^ t

(179) Verhaegen, Lts impasses du droit international penal, Rev. droit p^nal

et crim., 1957-1958, p. 3.
rr • o^

(180) La justice criminelle universelle aux Nations Untes, op. cit., p. 246.

(181) Teile parait atre l'opinion de M. Jimenez de Asua, Politique criminelle

internationale, op. cit., p. 59.

721



Persuad^ que les crimes de guerre trouvaient le fondement

essentiel de leur repression dans la communion de la conscience uni-

verselle avec la volonte nationale et conduit par la finesse de son

intelligence et par la generosite de son cceur ä assurer cette repression

en affirmant la primaut^ de l'Etat sans compromettre les droits de

l'individu, Maurice Patin, dont la personnalite etait aussi forte que

son caractere etait amene, a marque de son empreinte une jurispru-

dence que la Cour supreme a fondee sur une fusion du droit et de

r^uite. Cette jurisprudence a apporte la contribution de la chambre

criminelle ä l'edification d'un droit penal de la guerre, susceptible

de satisfaire ä la fois les necessites et les possibilites de Thumanisme
scientifique qui caracterise les ambiguites de notre temps.

r

13 decembre 1964.

I
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Droit p6nal international

1967

1. — Importance du droit penal international. La penetration

des facteurs internationaux dans le droit penal, traditionnellement

territorial, est Fun des phenomenes importants de l'evolution du
droit contemporain (1).

II s'agit lä d'une Situation remarquable, presqu'inattendue ei

l'on considere l'attachement quasi unanime au principe territo-

rial (2), mais, dans le fond, bien naturelle si Ton senge ä l'intensi-

te de la vie internationale et ä Tintegration de plus en plus pous-

see de certains pays.

Brusquement, et souvent d'une maniere spectaculaire (3),

se sont reveles, tant en raison des tendances nouvelles du droit

penal que du developpement des relations internationales — avec

ses aspects parfois tragiques et inhumains — d'une part, le carac-

tere artificiel et desuet d'un droit penal purement territorial, et

(1) Merle et Vitu, Traite de droit criminel. 1967, n"M90 et s. — J.L. Ropers

Le droit penal international ä travers la jurisprudence de la cham-

bre criminelle, Melanges Patin. Paris, Cu.jas, 1966. —M. Lopez Rey.

Les exigences penales d'aujourd'hui, et la politique criminelle con-

temporaine, Rev. internat. de criminol. et de police technique, 1962,

n-'^ 4.

(2) Le droit p^nal international, Recueil d'^tudes en hommage ä J.M.

Van Bemmelen, Leiden 1965, notamment, G.E. Langemeijer, Le prin-

cipe de territorial ite.

Le principe de territorial it^ est fonde sur la notion d'Etat souve-

rain et sur l'id^e de courtoisie internationale ; non comme dans l'an-

tiquite, sur le mepris de l'4tranger (Voy. Cesar, Mceurs des germains,

VL 23, 6).

(3) Haya de la Torre. Eichmann, Argoud, Perez Gimenez, Bergamin,

Curutchet, Ben Barka, Tshomb6, R6gis Debray, Ignacio Palma...

et la guerre. Sur d'autres cas, voy. : J.V. Louis, Proces des diplomates

frangais au Caire, Annuaire frangais de droit international, 1963. pp.

231 - 258. — P. Mertens, Liberte de presse et offenses ä la personne des

Chefs d'Etats ^trangers, Rev. helge de dr. intern., 1965, pp. 175 - 196.
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d'autre part, la necessite imperieuse d'une defense internationale

contre le crime, d'une protection internationale des droits de l'hom-

me garantie par un Systeme efficace de sanctions appropriees,

d'une collaboration des Etats dans les domaines de la prevention,

de la Police, du droit judiciaire, de la repression et de l'execution

des jugements, singulierement au sein des groupes homogenes com-

me Benelux, l'Europe (4), les pays scandinaves (5), ou d'autres

encore (6).

Evolution extremement interessante qui a mis soudainement

en Opposition, presque sans transition, deux aspects curieusement

contradictoires du droit penal tel que nous le concevions il y a quel-

ques annees ä peine : un droit plus nationaliste que les autres, fon-

de cependant sur des notions et concepts moins particuliers, moins

restreints, que ceux-ci.

Aujourd'hui, l'idee s'affirme de plus en plus que le droit penal,

trop neglige jusqu'ici par les internationalistes, est appele ä jouer

un role important dans le developpement de la Cooperation inter-

nationale, notamment par la repression internationale des violen-

ces et des fraudes qui portent atteinte ä l'ordre international, et

par une contribution efficace ä la protection des droits de l'hom-

me. II faut dire que, plus nettement encore que les autres disci-

plines juridiques, le droit penal se caracterise par la defense des

droits fondamentaux, des valeurs communes. Sur le plan interna-

(4) J. Lemontey, Du role de l'autorite judiciaire dans la procedure
d'extradition passive, Paris 1966, notamment pp. 69 et s., 85 et s.,

94 et s. — J. Velu, Apergu sur raction accomplie par le conseil de
l'Europe dans le domaine du droit, Rev. de dr. Internat, et de dr.

corvpare, 1963, pp. 34 et s., notamment p. 54. Action accomplie en
1965 et en 1966 par le Conseil de l'Europe dans le domaine du droit,

ibid. 1967, p. 6 - 148. — L. Hulsman, Le Conseil de l'Europe se pro-

nonce sur la detention preventive. Cahiers de droit europeeii,

1966. p. 271-277. — Schultz, Competence des juridictions penales
pour les infractions commises ä l'etranger. Rei\ sc. crbn. et de dr. pen.

compare. 1967, pp. 305 - 338.

Notons que Integration des forces armees pose des probl^mes
d'ordre penal notamment en ce qui concerne la competence, l'execu-
tion. les desertions...

(5) Le traite scandinave de 1948 sur l'execution reciproque des decisions
repressives a ete remplace et etendu par un Systeme de legislations

paralleles. Sur cette question : L. Hulsman, Transmission des pour-
suites penales ä l'etat de sejour et execution des decisions penales
etrangeres, in Melanges Van Bemmelen, op.cit., pp. 108 et s.

(6) Lemontey, loc. cit. — Signaions que la Ligue arabe vient de se

constituer un organisme important qui a regu le titre significatif

d'Organisation panarabe de defense sociale contre le crime et qui
manifeste efficacement son activite ; sur cette question, voy. M. Ancel,
La defense sociale nouvelle, 2"" ed., Paris, 1966, p. 178.

tional, surtout au sein de groupes homogenes, il souligne les ideaux

communs, favorisant ainsi les rapprochements. Le droit penal In-

teresse plus directement et plus generalement les hommes, les

citoyens. II formule des regles de vie aux fondements moraux, pro-

tege les interets essentiels, fait appel aux obligations et devoirs

naturels. II developpe necessairement le respect de la personnali-

te humaine, l'esprit de solidarite, un civisme (7) dont les frontie-

res ne sauraient etre le plus souvent qu'arbitraires. La lutte en

commun, au nom de valeurs communes, pour une defense socia-

le humaine et efficace, contribuera au rapprochement des Etats,

ä l'entente des peuples, et, pour tout dire, ä la paix (8).

2. _ Actualite du droit penal international. II ne se passe pour

ainsi dire pas de jour, qu'une question relevant du droit penal in-

ternational ne vienne troubler les esprits et meme les consciences.

La fidelite sans nuances, pendant de longues annees, ä la doctrine

territoriale du droit penal (9) nous a places devant des problemes

qui depassent nos conceptions traditionnelles, creant ainsi le phe-

nomene bien connu de Tinadaptation du droit au fait, voire le dan-

ger d'un vacuwn juris (10).

Je ne songe pas seulement aux problemes que posent encore

aujourd'hui les crimes nazis (11) et les guerres de plus en plus

meurtrieres dont nous sommes les temoins bouleverses (12), mais

(7) N'est-ce pas essentiel sur le plan europeev "^ Je citerai comme seul

exemple. la necessite du respect des regles de la circulation routiere

dans les pays etrangers.

(8) Le role joue par la Croix-Rouge internationale est important —
meme aux points de vue legislatif et doctrinal — dans la mati^re

du droit penal international ; sur cette question : H. Coursier, cette

Revue, 1962-63, pp. 783 - 795.

II faut souligner ici l'apport europeen en matiere de droit penal

aux pays africains en voie de developpement ; sur cette question.

J. Graven, cette Revue, 1964-1965. p. 909.

(9) A. Chavanne, Chronique legislative, Rev. sc. crim. et de dr. p^n.

compare, 1967, 476. — A. Legal, Chronique de jurisprudence. ibid.,

438.

II ne faut pas confondre principe territorial avec competence

loci dilicti commissi ; compar. Schultz, op. cit., p. 332.

(10) A cet egard, la renaissance de la justice privee (Commission

Russell» est un signe.

(11) Recherches des criminels. jugement, prescription. Sur ces questions :

G. Levasseur, Les crimes contre l'humanite et le problfeme de leur

prescription Journal de droit international, 1966, p. 259. — P. Mertens,

La prescription des crimes de guerre en Allemagne federale ä la

lumiere des evenements recents, L'annee politique et economique,

1967, pp. 197 et 198.

(12) On reparle des crimes de guerre.... de genocide... Voy. notamment,

La guerre au Vietnam, J.T., 1967, p. 227.



ä une Serie impressionnante de faits que nous revele de plus en

plus l'actualite internationale : violations des droits de l'homme

(13) pratique de la torture, pratique de l'esclavage (14), sacs d'am-

bassades, interventions armees, enlevements hors frontieres par

la force ou par la ruse (15), extraditions deguisees (16), expulsions

illegales, proces fictifs, mepris du droit d'asile (17), fraudes et es^

croqueries douanieres, notamment au prejudice des Communautes

europeennes (18), faux monnayage, trafic de drogues, vols

d'oeuvres d'art, emissions pirates, pollutions maritimes (19) ...

Sans compter la renaissance du racisme, de l'esprit de croisade, du

terrorisme ... (19 bis).

De plus en plus, par la contrainte des faits, s'affirme l'idee que

certains problemes importants d'ordre penal ne trouveront de Solu-

tions satisfaisantes que sur le plan international : entraide judi-

ciaire dans la lutte contre le crime, danger atomique (20), immu-

nite diplomatique (21), drame des accidents de la route (22), abus

(13» Notamment dans certaines procedures. ou ä legard decrivains et

journalistes.

(14) M. Polland - Duliau, Aujourd'hui l"esc;avage, Paris 1967.

La presse a revele recemment un trai'ic clandestin d immigrants

pakistanais entre Ostende et les cotcs anglaises :
Le Soir du

2,3 avril 1967. Le Monde du nieme jour.

(1.5) Recemment encore, cinq etudiants sud-coreens ont ete enleves ä

Paris. Le Monde du 12 juillet 1967.

(16) Note Aymond dans Revue crit. de droit international prive, 1967. 163.

(17) P. Hertens. Le droit d'asile en Belgique ä l'heure de la revision

constitutionnelle, Rev. beige de droit international, 1966, pp. 218 - 247.

(18) Le Monde du 7 septembre 1967.

Voy. loi du 23 juin 1967 portant approbation de .a Convention

douaniere relative ä certaines t'acilites d'importation (art. 1.")).

(19) Convention du 12 mai 1954, amendements du 11 avril 1962. Des pour-

suites sont actueliement envisagees : Le Monde du 25 avril 1967.

(19bis) Voy. notamment. J. Velu, Action accomplie en 1965 et en 1966 par

le Conseil de l'Europe dans le domaine du droit, Rev. dr. intern, et

dr. comp., 1967, p. 6 - 148. specialement p. 116 et s.

(20) J. Constant, La legislation penale beige concernant l'energie nucleaire,

Annales de la Faculte de Droit de Liege, 1961, pp. 5 - 34.

(21) Voy. la Convention de Vienne de 1961. Se pose notamment la

question du Statut penal des fonctionnaires europeens.

En ce qui concerne l'immunite, voy. : Schermes, L'immunite devant

le droit penal. in Melanges Van Bemmelen, op. cit., p. 174.

(22) F. Rigaux. Les conflits de la loi nationale avec les traites iaternatio-

naux, Rapports beiges an VIL' Congres international de droit compar^,

Bruxelles. C.I.D.C, 1966. pp. 269-283. — J. Velu. op. cit., p. 120 et s.

A propos de recentes catastrophes routi^res, la Commission des

transports du Parlement europeen a critique le retard apport6 par

le Consei! des Ministres quant ä l'harmonisation des legislations :

Le Soir du 19 septembre 1967.

de la puissance economique (23), Statut des refugies, des deserteurs,

fraude a la loi penale (24), fraude fiscale, doping (25), traite des

femmes (26), et meme certaines injustices ou difficultes resultant,

dans la repression penale internationale, d'une application stricte

et necessairement artificielle du droit international prive (27).

3. — Influence des jacteurs internationaux. II est certain que nous

sommes, ä cet egard, ä un tournant important de l'histoire du droit

penal. Les influences de plus en plus precises et contraignantes de

la vie et des facteurs internationaux pourraient bien dans un pro-

che avenir nous c biiger ä revoir certaines de nos conceptions clas-

siques.

Quelques exemples frappants :

a) On ccmmence ä admettre l'imprescriptibilite de certains

crimes internationaux en raison de leur caractere odieux.

b) Une disposition du droit positif beige, l'article 3 de la loi

du 4 aoüt 1955 concernant la sürete de l'Etat dans le domaine de

l'energie nucleaire prevoit une peine criminelle pour un delit d'im-

prudence ; c'eüt ete impensable quelques annees auparavant ...

c) Le reglement sur Fapplication des articles 85 et 86 du Trat-

te C.E.E. prevoit des amendes et astreintes, veritables sanctions

internationales, infligees par decision de la Commission. On a pu

discuter au sujet de la nature juridique precise de telles sanctions.

II apparait cependant qu'etant proportionnees ä la faute, elles sont

essentiellement repressives. II est vrai que le reglement decide ex-

pressement que ces sanctions n'ont pas un caractere penal. C'est

evidemment une fiction : procede interessant ä constater ici, car

cette fiction est precisement destinee ä voller la realite de sanc-

tions penales internationales que Ton desire officiellement igno-

rer. Mais la fiction disparaitra un jour. Aujourd'hui, eile est, pour

nous, un signe qui ne saurait tromper.

(23) Waelbroeck et Van Reepinghen, La legislation beige concernant les

pratiques restreignant la concurrence, Rev. de dr. internal, et de

dr. compare, 1961, pp. 98 - 112.

(24) Notamment en matiere d'avortements : deplacements ä l'^tranger.

(25) J. Constant, La repression de la pratique du doping, ä l'occasion des

competitions sportives, cette Revue, 1966-67, pp. 207-242 et specia-

lement p. 241. Voy. egalement art. 30 de l'A.R. du 5 juillet 19Ü2 sur

les combats de boxe.

(26) Convention du 21 mars 1950 pour la repression de la traite des etres

humains et de l'exploitation de la Prostitution, approuvee le 6 mai 1965

(Moniteur du 13 avril 1965).

(27) A Legal Chronique de iurisprudence, Rev. sc. crim. et de droit com-

pare, 1967. 440. — Bouzat, ibid., 1966. 351, 1962, n» 3. — Paris 30 octo-

bre 1964, Rev. crit. de dr. Internat, prive, 1966, 223.



Le Traite C.E.C.A. prevoit egalement des sanctions penales,

amendes et astreinles, avec, pour l'execution dans le pays, un

minimum d'exequatur (28).

4 _ influence de Vevolution des idees. D'ailleurs, le droit penal

a subi, comme les autres disciplines normatives, l'influence mar-

quante non seulement des faits sociaux mais aussi de la pensee

contemporaine, caracterisee avant tout par Tabandon des absolus,

des formules ayant valeur en soi, abstractions, au profit de vues

plus relatives, sociales, humaines.

La regle n'a de valeur que degagee d'une maniere convaincan-

te, de fondements existants (29). La vie change ;
et, dans notre

m'atiere, ä une vitesse parfois deconcertante. La regle n'est pas

tout. En s'habituant ä la considerer « en soi », comme ayant sa

valeur et ses fins propres, on oublie parfois que le droit, fmale-

ment, compte moins que son application.

Un exemple, precisement en droit penal international. On

connait trois grandes regles en matiere d'extradition ;
alles sont

devenues presque des adages.

Tout d'abord : on n'extrade pas dans le cas de delit politique.

Regle fondee sur la faveur qu'inspirait au XIXe siecle la lutte

des proscrits contre les tyrans ou ceux qui abusaient du pouvoir,

et qui ne saurait se justifier dans les cas de crimes odieux, que

l'epoque contemporaine connait de plus en plus, ni lorsque le cri-

m.e est commis par le pouvoir ou avec sa complicite, ou lorsqu'il

est commis sous l'instigation du pouvoir usurpateur.

Va-t-on pour autant livrer les auteurs de ces crimes ä une jus-

tice partiale, vengeresse ? Poser le probleme, c'est montrer la ne-

cessite d'une Solution nouvelle, plus juste : la creation d'une juri-

diction internationale (30).

En revanche, allons-nous, sous pretexte du respect absolu

de la regle, accepter de livrer un delinquant de droit commun ä

(28) Voy. loi du 6 aoüt 1967 relative ä l'execution des arrets et des d6ci-

sions des Communautes europeennes.

(29) P. Foriers. L'ouverture ä Cassation en cas de violation d'une maxime

de droit, note sous Cass., 9 novembre 1965, Reu. crit. de jurisprud.

helge, 1967. 137.

(30) Cour criminelle internationale dont la conip^tence pourrait s'exercer

en divers domaines : conflits de comp^tence. extraditions, asile, rcfu-

ge dans les ambassades. droits de Thomme... Sur cette question :

Klein and Wilkes. An international criminal court, in Mueller and

Wise, International criminal law, p. 526.
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un regime qui lui tiendra rigueur de sa race, de sa religion, de ses

opinions politiques (31) ?

Deuxieme regle : le juge est incompetent pour apprecier la

legalite de l'extradition (32). Principe juridiquement logique. Mais

ici encore, le temps des reformes n'est-il pas venu, en raison de cer-

tains cas spectaculaires de livraisons contraires au droit interna-

tional (33) ? L'antinomie entre le droit penal territorial et le

droit des gens n'est plus £iujourd'hui tolerable.

Enfin, la regle qu'on n'extrade pas les nationaux (34) ne de-

vrait-elle pas aussi subir certains amenagements a une epoque oü

les Etats ont tendance ä s'integrer, et oü les institutions et juridic-

tions internationales interviennent de plus en plus dans leurs af-

faires interieures ? Nous acceptons que le fonctionnement de nos

institutions publiques et l'activite de nos entreprises privees soient

soumis au controle de juridictions internationales, et nous refuse-

rions de faire juger un delinquant national (tout en acceptant de

livrer un etranger ou un heimattos) par le juge d'un pays colla-

borant avec nous dans ces juridictions ...

Ainsi, chose curieuse, et interessante, les «moteurs» (comme

aurait dit le Code penal de 1867) des grandes reformes penales et

penitentiaires sur le plan interne en vue d'une defense sociale —

^

au sens moderne de l'expression — sont ceux qui ont aussi donne

au droit penal son exte.; sion internationale : d'une part, l'evolu-

(31) Compar. : traite d'extradition Benelux, art. 3 et 5. et Convention

europeenne d'extradition, art. 3 et 6. — Le traite Benelux a ete

approuve par la loi du 1er juin 1964, public au Moviteur du

24 octobre 1967. —
Recemment, l'Etat beige a ete condamne civilement pour avon-

lourni des renseignements politiques ä un pays voisin au sujet de

particulicrs, Le Soir du 13 decembre 1966.

(.32) Jurisprudence constante ; en dernier lieu, Cass. 16 janvier 1967.

vn caussc D"H...

(33) Les termes de l'arret du 4 juin 1964 de la chambre criminelle de la

Cour de Cassation de France dans l'affaire Argoud, sont ä cet ögard,

revelateurs : « ...les conditions dans lesquelles un inculp6... a ^t6

appr4hende et livre ä la justice... ne sont pas de nature. si deplorahles

qu'eUes imissent apparaitre, ä entrainer par elles-memes la nullite de

la poursuite, d^s lors que la recherche et l'etablissement de la v6rit6

ne s'en sont pas trouves vieles fondamentalement, ni la defense mise

dans l'impossibilitö d'exercer ses droits devant les juridictions...».

Sur l'affaire Argoud. voy. Cocatre - Zilgien. Paris 196^, et M. Rous-

selet. Les cas de conscience du magistrat. Paris 1967. p. 93.

(34) La Convention europeenne d'extradition apporte certaines ameliora-

tions ä cet egard. Voy. notamment : Melai, Les Conventions

europeennes et le traite Benelux d'entraide judiciaire en matiere

penale et d'extradition, in Melanges Van Bemmelen, op. cit, p. 92.



tion sociale et politique, d'autre pari, la pensee philosophique mo-

derne.

5 _ Autorite du droit penal. Penetration, avons-nous dit, des fac-

teurs internal ionaux dans le droit penal. Mais, aussi, dans Tautre

sens, une sorte d'appel instinctif au droit penal, non seulement de

la conscience populaire, mais de la part des sociologues politiques

et des juristes. soucieux d'assurer par un droit sanctionnateur le

regne du droit dans les relations internationales.

Ce fut l'origine de Nuremberg et de Tokio.

Aujourd'hui, on reparle avec insistance d'une Cour penale

internationale, et la protection europeenne des droits de Thomme
apparait directement liee ä la fonction repressive (35).

A propos des prolongements du coup d'Etat en Grece (36),

Maurice Duverger accusait recemment les pays d'Europe oc-

cidentale de complicite dans un cas, ecrit-il, qui « releve de la non

assistance aux personnes en peril, du refus de porter secours aux

victimes d'une agression » et pour lequel des sanctions non seule-

ment seraient possibles mais sont juridiquement prevues (37).

Marcel Polland-Duliau denonce lui aussi la complicite des peu-

ples civilises devant la survivance de Vesclavage (38). M. Mazeand

se demande comment realiser cette « necessite de rendre plus con-

traignantes les decisions des organismes internationaux tels que

le Tribunal de La Haye » (39). Et, dans une remarquable etude

sur le controle international des juridictions nationales (40), le

Professeur Henri Rolin degageait recemment de la jurisprudence

internationale, les principes qui regissent la reparation des dom-
mages resuliant des denis de la justice etrangere en matiere pe-

nale, des retards injustifies dans l'administration penale etrange-

re, du traitement illegitime des prevenus ou condamnes ä l'etran-

(35) J. Velu. Les regimes de l'arrestation et de la detention preventive.

ä la lumiere de l'evolution du droit international, cette Revue, 1955-

56. pp. 683-774. — P. Mertens. note sous Comm. ourop. dos droits de

l'homme. 29 octobre 1963. Cahiers de droit europeen. 1966, p. 59.2.

Voy egalc-ment etude de L. Hulsman dans les Cahiers de droit

euroi^een 1966. p. 271-277 : J. Talandier. Pour une cour universelle des

droits de Thomme. Le Monde, 1er juillet 1967.

<36) Des sanctions internationales, notamment sur le plan europöen, sont
actuellement envisagees et dejä en voie d'execution.

(37) Les complices de Yaros. Le Monde 27 juillet 1967.

(.38) Op. cit.

(39> La paix, la justice et la force nucleaire. Le Monde 17 avril 1967.

(40) Revue beige de droit international, 1967, pp. 1 et s.
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ger, et meme de certaines condamnations etrangeres partiales (41).

On peut vraiment affirmer aujourd'hui que le droit penal

a perdu son caractere nationaliste, purement territorial, qu'il a

acquis une autorite certaine sur le plan international et qu'il susci-

te l'interet international.

6. — Developpement du droit penal international. Le droit penal

international a pris, ces derniers temps, une extension considerable,

conventionnelle, legislative, doctrinale, jurisprudentielle.

Les conventiojis internationales, multilaterales et bilaterales,

se sont multipliees, specialement sur le plan europeen (42).

Les legislations internes ont ete modifiees en execution de

certaines Conventions (43) ou sous la pression des necessites inter-

nationales (44).

(41> Adde : F. Rigaux. Le droit international tt le droit etranger ä a

Cour de Cassation. Rev. heJge de droit international, 1967. pp. 52 et s.,

specialement n" 18.

(42) Conventions d'extradition, d'entraide judiciaire, sur la r^pression des

emissions pirates. sur la suppression des visas pour les refugies.

Projets pour la repression des infractions routieres (approuv^ par

le Conseil des Ministros), pour la surveiliance des personnes condam-

nees ou überees sous condition (approuve egalement par le Conseil).

Conventions douanieres. Convention sur les immunites. Con\en-

tions relatives ä l'OTAN et aux forces armees... II existe un comit6

europeen pour les problemos criminels (C.E.P.C.> cree en 1957 dans

le cadre du Conseil de l'Europe. Sur ce comit4, voy. :
Bishop. L'acti-

vite du C.E.P.C. Rev. sc. crim. et de dr. penol compare, 1966, p. 421.

La Commission Benelux pour l'6tude de l'unification du droit a

prepare une Convention concernant l'execution des decisions penales

dans los trois pays.

La Belgiquo a ratifie le traite Benelux d'extradition et d entraido

mais pas cncore les t-aites europeens. La France viont de

ratifier la Convention europeenne d'entraide (J.C.P. 1967, 3329d).

La Beloique vient de ratifier la Convention europeenne du 22 janvier

196.5 sur les stations pirates (loi du 18 juillet 1967, Moniteur helge

du 10 octobre 1967).
i 4 ..„

Le gouvernement vient de deposer un projct de loi sur le plateau

Continental de la Belgique (Chambre des Representants. session

1966- 1967, 471).

(43) Notamment en matiere de circulation routiere. Voy. Cass.. 13 avril

1964, Pas., 1964, I, 849.
. .

Plusieurs pavs ont introduit dans leur code penal les incrimina-

tions des Conventions penales internationales (genocide. terrorisme,

crimes contre l'humanite. Conventions de Geneve de 1949) notam-

ment la Suisse. la Suede, la Yougoslavie Pour la circulation

aeriennc : la Convention sur TEurocontrol est entree en viguour

le 1er mars 1963.

(44) Notamment en matiere d'abus de la puissance economique et de

representation exclusive.
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Le droit international prive a, lui aussi, directement influen-

ce le droit penal en certaines matieres : par exemple, les Conven-

tions relatives ä Texecution des condamnations alimentaires ont

facilite les poursuites du chef d'abandon de famille (45).

Quant au droit des gens et au droit europeen, leurs liens avec le

droit penal sont de plus en plus etroits, notamment pour tout ce qui

concerne le droit de la guerre (46) la protection des droits de l'hom-

me, le droit economique, social, le droit des douanes, les refugies,

les droits d'etablissement (47) et de sejour, les immunites diplo-

matiques, le droit militaire (48).

Les travaux de droit penal international deviennent impor-

tants, les revues lui consacrent beaucoup d'interet, et les congres

de droit penal etudient de plus en plus les questions qui s'y rap-

portent.

II faut ajouter que peu de disciplines juridiques ont retire

autant de profit du droit compare que le droit penal : son caracte-

re legaliste rend les recherches plus aisees et plus süres, et les fon-

dements communs en augmentent l'interet pratique (49)

.

Quant ä la jurisprudence, eile est, en notre domaine de plus

en plus abondante, et des tendances et principes generaux com-
mencent ä etre degages des arrets.

Tout ce mouvement aboutira necessairement ä des reformes

(45) R. Legros. Effets internationaux des jugements repressifs et Com-
munautes europeennes, cett ReL-'Ue, 1960-61. pp. 795 et s.

Adde : loi du 6 mal 1966 portant approbation de la Convention du
20 juin 1956 de New-York concernant le recouvrement des aliments
ä l'etranger. Convention de La Haye sur la competence des autori-

tes et la loi applicable en matiere de protection des mineurs.

(46) Touffait et Herzog, Les conflits entre le droit international penal et

la loi penale interne dans la r^pression des crimes de guerre, M61an-
ges Patin. Paris, Cujas 1956. p. 679 - 722.

(47) Loi du 24 mars 1961 portant approbation de la Convention europ^en-
ne d'etablissement (Movüeur beige du 24 aoüt 1965).

(48) J. Lemontey, op. eil., pp. 86 et s. — M. Danse, Le Statut p4nal de
rOTAN, Rev. de dr. penal militaire et de droit de la guerre, 1963,

II, 1 et 2, 1964, IV, 1.

Sur la Convention relative au Statut des forces, voy. notamment
note Jambu - Martin, Rev. crit. de dr. intern, prive, 1965. n« 2. —
S. Lazareff, Le Statut des forces de l'OTAN et son application en
France. Paris. Pedone 1964. — John B. Whitton, L'exercice de la

competence penale ä l'^gard des forces americaines ä l'etranger,

Reiy. gen. de droit internat. public. 1959, p. 5. — R. Mcurisse. Les
accidents de roulage causes par les membres des forces americaines,
J.C.P. 1965, I, 1899.

(49) Le traite C.E.D. avait pr^vu un Systeme penal unifi^ pour les forces
integr^es.
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importantes, peut-etre fundamentales.

Aurons-nous bientot une Cour penale internationale, un droit

penal europeen, une action repressive dans le domaine des droits

de rhomme, des sanctions internationales (50), une police interna-

tionale, un casier judiciaire international, europeen, et, surtout, une

Solution au probleme des effets des decisions et de la loi etran-

geres (51) ?

En tout cas, l'importance de toutes ces questions montre com-

bien etait artificielle la conception restrictive qu'avaient certains

auteurs concernant le domaine du droit penal international, et

arbitraire, la distinction entre le droit penal international et un

pretendu droit international penal (52).

Le domaine du droit penal international n'est pas limite aux

crimes de guerre et contre l'humanite. C'est, en general, celui de

l'action repressive des qu'elle se pose ä l'echelon international.

En 1954, j'avais propose, du droit penal international, la defini-

tion suivante, degagee des faits internationaux, et que je crois pou-

voir maintenir (53) : le droit penal international est la science qui

s'occupe de resoudre les problemes d'ordre penal contenant un ou

plusieurs elements d'extraneite, relatifs aux juges saisis, au Heu

ou ä la nature du delit, ä la personne de la victime ou de Vargent.

7. — Extension de competence. En ce qui concerne la competence,

divers textes importants ont ete votes ces dernieres annees. Tis

confirment, en general, la tendance a Vextension (54). Ce sont :

a) La loi du 16 mars 1964 (55) qui abroge l'article 8 et modifie

(50) Certains tribunaux internationaux se sont vus attribuer une com-

petence repressive. Par exemple : le tribunal de contröle de s^curite

nucleaires de l'O.E.C.E.. et le tribunal de l'Agence de l'U.E.O. pour

le contröle des armements. Sur ces questions, voy. R. Pinto. Les

organisations europeennes, Paris 1963, notamment pp. 207, 208 et 254.

(51) L'application de la loi pönale ^trangere par le juge national, Rev.

Internat, de dr. penal, 1960, n«« 3 et 4. Cass., 2 janvier 1961, Pas.,

1961, I. 465.

(52) R. Legros, L'avenir du droit penal international, M^langes Henri

Rolin, Paris. Pedone. 1964.

(53) R. Legros, Domaine et methode du droit p6nal international, cette

Revue, juillet 1954.

(54) Sur cette question : P.-E. Trousse, la competence extraterritoriale

des juridictions repressives beiges. Rapports beiges au Vlle Congres

international de droit compar4, Bruxelles, C.I.D.C, 1966, pp. 511 - 538.

Notons toutefois que la Convention du 10 mai 1952 (loi du 24 mars

1961) sur l'abordage est en rögression par rapport ä la doctrine de

l'arret du « Lotus ».

(55) Votee par souci d'uniformisation au sein de Benelux.
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l'article 7 de la loi du 17 avril 1878 contenant le titre preliminaire

du Code de procedure penale.

Avant 1964, pouvait etre poursuivi en Belgique, notamment le

Beige qui hors du territoire du royaume s'etait rendu coupable

d'un crime ou d un delit contre un Beige (art. 7 :
competence

personnelle passive) ; si le crime ou le delit avait ete commis

contre un etranger (art. 8), la poursuite n'avait lieu que dans

certains cas, et sur plainte ou avis officiel.

La loi nouvelle enonce que tout Beige qui hors du territoire

du royaume se sera rendu coupable d'un fait qualifie crime ou de-

lit par la loi beige pourra etre poursuivi en Belgique si le fait est

puni par la legislation du pays ou il a ete commis (double incrimi-

nation) (56). Toutefois si l'infraction a ete commise contre un

etranger, la poursuite ne pourra avoir lieu que sur requisilion du

ministere public et devra en outre etre precedee d'une plamte ou

d'un avis officiel.

b) L'article 57 bis ajoule au Code penal militaire par la loi du

27 fevrier 1958, modifie par la loi du 5 avril 1963.

Je pense qu'en raison de son importance exceptionnelle sur

le plan des principes, il n'est pas inutile, malgre sa longueur, d'en

reproduire ici, specialement ä l'intention des lecteurs etrangers de

la Revue, les passages essentiels (57) :

«Le militaire qui, sur le territoire d'un Etat etranger ou 11

est en service, contrevient ä la legislation de cet Etat en matiere

forestiere, rurale, de chasse, de peche, de circulation routiere, de

douanes, de change ou de reglementation des importations ou ex-

portations, sera puni d'un emprisonnement de huit jours ä un an

et d'une amende de 26 ä 1000 francs, ou d'une de ces peines seu-

lement. II en sera de meme de la personne attachee ä une fraction

de l'armee se trouvant sur le territoire d'un Etat etranger ou auto-

risee ä suivre un corps de troupe qui fait partie de cette fraction

(56) Sur la base de l'ancien texte, la jurisprudence avait deja pns le Sys-

teme de la double incrimination en consideration : Cass., 15 juillet

1907, Pas., 1907. I. 334. Ce Systeme donne un certain effet ä la loi

penale 6trang^re.

Sur l'importance de la jurisprudence en droit p§nal international,

voy. mon etudc Fribour? - Lisbonne, cette Revue, 1960. juillet.

Sur la non-retroactivit6 de la loi de 1964 : Cass., 12 octobre 1964,

Pas., 1965, I, 154.

(57) Sur cette question : R. Hayoit de Termicourt, La Cour de Cassation

et la loi ^tranfffere, J.T., 1962. pp. 469 et s.

Cass.. 21 niai 1962. Pas., 1962, I, 1066 ; 29 mai 1961, Pas., 1961, I. lOd/

,

2 janvier 1961. Pas., 1961, I, 465.

(58) Une l^gislat.on dans ce sens existe egalement aux Pays-Bas.
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de l'armee lorsque le fait est commis sur ce territoire. Lorsque la

legislation etrangere enfreinte est relative ä la circulation routiere,

la decheance du droit de conduire sera encourue, dans les condi-

tions prevues par la loi beige, comme s'il y avait une violation de

la reglementation en vigueur sur le territoire du royaume». En

matiere de douanes et de change, « la confiscation ne sera pronon-

cee que dans les conditions prevues par la legislation de l'Etat

etranger ; les choses confisquees seront mises ä la disposition de

cet Etat ».

La procedure de transaction est prevue. Les actes de l'au-

torite etrangere constatant les faits ont devant la juridiction beige

la force probante qui leur attache en la matiere la legislation du

territoire oü ces faits ont ete commis. La prescription de l'action

publique est d'un an (58).

On voit immediatement l'importance de ce texte tant au

point de vue de la competence du juge beige concernant les infrac-

tions commises hors du territoire du royaume, qu'en ce qui concer-

ne la prise en consideration de la loi penale etrangere (59) la force

probante des actes de l'autorite etrangere en matiere penale, la

preuve de la loi etrangere, le controle de la legalite par la Cour de

Cassation, l'internationalisation des decheances, l'entraide judici-

aire, et enfin, l'abandon de la fiction de la loi du drapeau.

c) La loi du 18 decembre 1962 modifiant la loi du 14 mai 1930

sur la radio-telegraphie, la radio-telephonie et autres radio-com-

munications. Elle etend la competence des tribunaux beiges en ma-

tiere d'emissions pirates. Dans le royaume ou hors du royaume ou

ä bord d'un navire bateau ou aeronef de nationalite beige, aucun

Beige ne peut proceder ou collaborer directement ou indirecte-

ment ä une activite destinee aux emissions determinees par la loi.

L'etranger peut etre poursuivi, s'il est trouve en Belgique. Si son

activite a eu lieu hors du royaume, il ne pourra etre poursuivi qu'en

meme temps que le Beige inculpe ou apres la condamnation de

celui-ci. Des dispositions exceptionnelles sont prevues pour les cas

des navires, bateaux ou aeronefs en detresse, d'assistance ou de

sauvetage (60).

d) Dans le meme sens, il faut egalement citer la loi du 4 juil-

let 1962 sur la pollution des eaux de la mer par les hydrocarbures,

prise en execution de la Convention internationale du 12 mai 1954.

(59) Compar pour le droit international priv^ : Cass., 15 decembre 1966,

J.T., 1967. 150 et l'etude de R. Vander Eist. La Cour de Cassation.

la i'oi etrangere et les rdgles de droit non ecrites, J.T.,1967. p. 145.

(60) Sur la theorie de la mer territoriale : Cour supr^me de Suade, 21

octobre 1965. Journal de dr. international prive, 1966, 410.
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Tout Beige ou tout etranger ä bord d'un navire beige, qui commet,

en dehors des limites du territoire beige, une infraction aux dis-

positions de cette loi et des arretes pris pour son execution, est pas-

sible de poursuites en Belgique (art. 15).

e) L'article 13 de la loi du 27 juin 1937 sur la reglementation

de la navigation aerienne rendue applicable par Tarrete royal du

15 mars 1954 et modifie par la loi du 4 avril 1967, enonce que le cou-

pable d'un crime ou d'un delit commis ä bord d'un aeronef etran-

ger en vol pourra etre poursuivi en Belgique si lui-meme ou la

victime est de nationalite beige ou si l'appareil atterrit en

Belgique apres l'infraction. En cette matiere une Convention a

ete signee ä Tokyo le 14 septembre 1963.

/) Des Conventions bilaterales ont ete signees par la Belgique

et ses voisins (61) concernant les controles aux frontieres et aux

gares communes et d'echange. Ces Conventions sont particuliere-

ment importantes quant ä l'evolution du droit penal international,

notamment en ce qui concerne la coUaboration des Etats en matie-

re repressive, et l'application relative du principe territorial. Ces

Conventions rendent competentes les juridictions repressives de

l'Etat limitrophe en cas d'infractions aux prescriptions legales et

reglementaires commises dans la « zone » (62) et relatives aux con-

troles. Des agents etrangers sont autorises ä executer dans la zone

toutes les Operations relatives aux controles, constater les infrac-

tions, effectuer des saisies, consentir des transactions sur les infrac-

tions constatees, retenir les bagages, marchandises, v^hicules et

autres biens ; ils peuvent egalement arreter les personnes ä quel-

que nationalite qu'elles appartiennent, qui commettent des infrac-

tions aux prescriptions relatives au franchissement de la frontiere

ou qui sont recherchees, proceder ä des refoulements et transferts,

vendre les biens retenus ou saisis. Les agents des deux Etats doi-

vent se preter assistance en particulier pour prevenir et rechercher

les infractions ; ä cet effet, ils se communiquent les renseigne-

ments utiles. Les agents de l'Etat limitrophe beneficient de la me-

me protection que les agents correspondants de leur propre Etat,

(61) Avec les Pays-Bas, le 13 avril 1948, (loi du 5 mai 1948), avec

l'Allemagne, le 15 mai 1956 (approuv^e par la loi du 5 mai 1960),

avec le Grand Duch6 de Luxembourg, le 23 novembre 1961 (approu-

v^e par la loi du 2 avril 1963). avec la France, le 30 mars 1962 (ap-

prouvee par la loi du 18 ianvier 1964).

Sur cette question : P. Smets, La pratique beige en matifere de

controles frontaliers et de gares communes et d'echange, Revue beige

de dr. internat., 1967, pp. 270 - 294.

(62) Partie d^terminöe du territoire de l'un des Etats, teile qu'elle est

pr^cisee ä l'article 3, et oü les agents de l'autre Etat sont autoris6s

ä exercer les controles.
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notamment en ce qui concerne les infractions commises contre eux

dans la zone.

8 _ Les memes tendances se retrouvent dans les grandes Conven-

tions penales internationales. Blies consacrent une extension carac-

terisee de la competence personnelle, et meme parfois le principe

de la competence universelle (63). De meme, large extension, et

coUaboration judiciaire dans les traites europeens C.E.E., C.E.C.A.

et Euratom, notamment en ce qui concerne les fausses deposi-

tions de temoins ou d'experts et les violations de secrets (64).

Enfin, 11 faut citer ici, toujours dans le meme sens, la juris-

prudence qui, de maniere de plus en plus generale, et meme en

dehors des categories strictes, affirme la competence des tribunaux

nationaux lorsqu'un element de Vinjraction a ete realise sur le ter-

ritoire national, ou en raison d'un rattachement de pur fait.

La Cour de Cassation de France a statue recemment (65) ä

propos d'un cas-limite, un delit d'omission oü, semble-t-il, il etait

difficile d'affirmer la competence des tribunaux frangais. Elle a

rejete le pourvoi de la partie civile contre une decision d'inconi-

petence en matiere de non representation d'enfant, delit commis

par la mere, de nationalite britannique, et qui residait en Angle-

terre au moment du divorce. Le delit pouvait-il etre localise en

France, conformement ä la tendance ä l'extension de competence

en droit penal international (66) ?

9 _ Effets des decisions repressives etrangeres. Cette question

classique et importante du droit penal international a, eile aussi,

progresse ces dernieres annees. Elle a fait Tobjet d'etudes recentes

approfondies, notamment ä l'occasion de colloques et congres inter-

nationaux (67). C'est un domaine oü la necessite de reformes se

fait de plus en plus sentir, singulierement au sein des pays integres

ou de traditions communes.

(63) P.-E. Trousse, etude precitee, pp. 533 et 534.

(64) R. Legros. Effets internationaux des jugements repressifs et com-

munautes europ^ennes, etude pr6cit6e. n» 24.
. ^ -

(65) A. Legal. Chronique de jurisprudcnce. Rev. sc. ^™-
^^^/;//-

^^'''

compare, 1967. p. 438. Voy. Egalement : Cass.. 9 mars 1964 Pas 1964,

I 733 (faux et usage de faux) ; Corr. Auxerre. 9 avril 1963, Gaz. Pal..

1963, II, 98, J.C.P. 1963, II, 13367 ,note Legeais (vol commis en

Belgique). ^. , ,^ ,

(66) R. Legros, Domaine et m^thode du droit p6nal international, 6tude

(67) Notamment au Vllle Congrfc de rAssociation internationale de droit

p^nalTLisbonne, au sein du Comitö europien pour les probltoes

(suite de la note page suivante)
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Ce Probleme est evidemment lie ä celui de Torganisation d'un

casier judiciaire cornmunautaire ou international, et, en general,

ä une politique realiste et efficace de defense sociale, tout spe-

cialement dans le domaine des infractions routieres (68). Depuis

l'etude que j'ai publice sur cette question dans cette Revue en

1961 (69), plusieurs lois ont accorde certains effets, une certaine

autorite positive, aux jugements repressifs etrangers : la loi du 19

fevrier 1963 portant Statut d'etablissements hoteliers (art. 5, 2°),

la loi du 30 decembre 1963 relative ä la reconnaissance et ä la pro-

tection du titre de journaliste professionnel (art. 1er, 2°), la

loi du 21 avril 1965 portant Statut des agences de voyages (at. 6) et

la loi du 26 juin 1967 relative au Statut des auxiliaires de transport

de marchandises (art. 5), qui n'accordent leurs avantages qu'ä

ceux qui, notamment, n'ont pas encouru, ä l'etranger, les condam-

nations qu'elles determinent.

10. — Extradition et entraide judiciaire. C'est vraisemblablement

dans le domaine de Textradition et de l'entraide judiciaire que

les signes d'une evolution rapide sont les plus manifestes (70).

II faut dire que l'opinion internationale a ete, ä cet egard, for-

tement sensibilisee depuis quelques annees par des cas retentis-

sants, d'une gravite exceptionnelle, et inquietante sur le plan des

principes. Les plus hautes instances nationales et internationales

s'en sont d'ailleurs preoccupees (71).

Les hesitations doctrinales, certaines pressions politiques, l'in-

quietude de la conscience sociale indiquent l'urgente necessite de

reformes dont la plus adequate serait assurement, ici encore, l'ins-

titution d'une Cour penale internationale.

(suite de la note 67) :

criminels. et ä 1'Association internationale des magistrats. Voy. notam-

ment : J.L. Ropers. Le Marche commun et les effets Miternationaux

des iugem.onts reprossifs, J.C.P.. 1963, 1797. — A. Legal. Chroniquc de

jurisprudence, Rev. sc. crim. et de dr. penal compare, 1965. — A.

Kenneth Pye, Recognition of foreing criminal judgments, in Muc:ier

and Wise. op. cit.. p. 479. — J. Veiu. Action accomplie en 1965 et

en 1966 par le Conseil de l'Europe dans le domaine du droit,

Rev. dr. internal, et dr. comp., 1967, p. 6 - 148, notam. p. 107.

(68) Travaux de la 4eme Conference europeenne des directeurs d'instituts

de recherches criminologiques, compte-rendu dans la Revue de dr.

internat. et de dr. compare. 1967. p. 71.

(69) R. Legres, Effets internationaux des jugements repressifs et com-

munautes europeennes, etude precitee.

(70) Van Panhuys. Les traites d'extradition en tant que source de droits

pour les individus, in Melanges Van Bemmelen, op. cit., p. 57.

(71) L'ONU dans l'affaire Eichmann.
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Faut-il rappeler les cas Eichmann (72) et Argoud, le drame

des Algeriens « terroristes» refugies en Belgique notamment (73),

l'affaire Enahoro et celle des « trois prisonniers de Sainte-Helene »

qui donnerent lieu ä des seances dramatiques ä la Chambre des

Communes (74), l'aventure du «Santa Maria» (75), les affaires

Sebastian Sanchez (76), Abarka (77), Tshombe, Ignacio Palma

(78) et certains aspects de l'affaire Ben Barka ... ?

On ne pourrait cependant contester que des progres notables

ont ete realises ces derniers temps en ce domaine, ou sont en voie

de realisation (78bis).

On peut citer ä cet egard les recentes Conventions bilaterales

d'extradition signees par la Belgique (79), le Traite Benelux d'ex-

tradition et d'entraide judiciaire en matiere penale (80), les Con-

ventions europeennes sur le meme objet, et les reformes envisagees

en ce qui concerne Vaction internationale de la police (81). Rappe-

Ions que, recemment, ä la suite d'un acccrd entre les autori-

tes judiciaires frangaises et beiges, une procedure utile a pu etre

mise en application : dans l'affaire de l'assassinat d'un agent

de Police bruxellois, Jacques Zanotto, detenu en France pour un

crime commis en Belgique, a ete « prete » aux enqueteurs beiges

pour qu'il puisse designer l'endroit oü avait ete enterre le corps du

malheureux agent de police.

(72) Helen Silving, In re Eichmann, a dilemma of law and morality, in

Mueller and Wise, op. cit., p. 290. - R.K. Woetzel. The Eichmann

case in international law. ibid., p. 3,34.

(73) Cass.. 22 juillet 1960. Pas., 1960. I. 1263 ; 29 mai 1961, Pas., 1961, I,

On s'accorde ä reconnaitre le caractere liberal de la pratique

beige en matiere d'extradition.

(74) Le Monde du 23 decembre 1961. Le Soir du 28 mars 1963.

(75) T. Franck, The lesson of the Santa Maria, in Mueller and Wise, op.

cit., p. 218.

(76) Bruxelles, Ch. mises en accus., 31 aoüt 1962.

(77) Cass., 23 mars 1964. Pas., 1964. I. 797.

(78) Actuellement reclame par le Portugal ä la France.

(78bis) International judicial Cooperation, in Mueller and Wise, op. cit..

(79) Notamment avec l'Allemagne le 17 janvier 1958 et avec le Maroc

le 27 fevrier 1959.

(80) J. Constant, le Traite
^r''''' .^^^.''l^'^Tl,^^^^^^

en matiere penale, cette Revue, 1962-63 pp^ 7d - 17. - B. De ^chmter,

L'entraide judiciaire en matidre penale dans le cadre du Benelux.

Rev. helge de dr. internat., 1961, pp. 102 - 126.

(81) «L'Europe des polices », compte-rendu de la Conference internationale

tenue sur cette question ä Amersfoort. Le Soir du 17 novembre 1966.

On mentionnera 6galement rintensification de la lutte contre la

delinquance internationale menee par Interpol.
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On constate avec satisfaction que le formalisme excessif est

en voie de disparition. En 1962, des difficultes avaient surgi

ä deux reprises entre autorites beiges et frangaises dans Tenquete

relative ä l'assassinat d'un diamantaire anversois (82).

11^ _ Conclusions. Ces breves considerations, bien incompletes,

n'avaient d'autres pretentions que de souligner par quelques exem-

ples, rimportance actuelle du droit penal international, son evolu-

tion' rapide depuis quelques annees, et la necessite d'envisager les

reformes qui accorderont enfin le droit penal moderne avec le

droit international et la vie internationale ;
d'attirer l'attention

sur les recents developpements legislatifs, jurisprudentiels et doc-

trinaux de ce droit auquel les penalistes de 1867 ne s'etaient par.

interesses . . . ou si peu ; de decouvrir dans cette extension du droit

penal, une nouvelle mission de defense sociale au sens le plus ele-

ve de l'expression, allant jusqu'ä l'ideal de la paix (83).

D'une puissante vitalite et en pleine evolution dans la plupart

des pays, le droit penal semble bien devoir jouer un role important

sur le plan international, et surtout au sein des groupes homogenes,

de meme civilisation, aux memes aspirations, comme l'Euro-

pe, par exemple (84).

Si les tendances et les progres recents du droit penal interne

et du droit penal international se confirment et s'amplifient dans

les annees qui viennent, c'est peut-etre un droit penal nouveau

que la generation suivante connaitra. Et Ton pourra, je crois, consi-

derer que 1967, Tannee du centenaire de notre Code penal, aura ete

vraiment celle d'une prise de conscience, celle qui permettait cet-

te prediction, cet espoir . .

.

Robert LEGROS,

(82) La Libre Belgique, 27 mars 1962.

(83) L. Cornil. Les possibilit^s du droit international penal. Academie
royale de Belgique, Bulletin de la classe des leitres et des sciences

tnorales et politiques, 1955, pp. 244-265. — W.J. Ganshof van der

Meersch. Justice et droit international p6nal, cette Revue, 1961-62,

pp. 3-42. — J. Dautricourt, Les conditions du droit criminel uni-

versel. cette Revue, 1966-67, pp. 867 - 909.

(84) En ce qui concerne notannment la delinquancc juvenile, voy. :

J. Velu, Action accompli en 1965 et en 1966 par le Conseil de

l'Europe dans le domaine du droit, Rev. dr. Internat, et dr. comp.,

1967, p. 6 - 148, notamment p. 113 et s.

in



THE "ACTIO POPULARIS" AND

INTERNATIONAL LAW

EGON SCHWELB

Reprinted from

ISRAEL YEARBOOK ON HUMAN RIGHTS
Volume 2 / 1972

Copyright, (g) 1972, by Faculty of Law, Tel Aviv University

Israel



THE ACTIO rOPULARlS AND INTERNATIONAL LAW

By Egon Sckivelb *

THE SOUTH WEST AFRICA CASES AND THE CONCEPT OF ACTIO POPULARIS

The term actio popularh was injectcd into rccent proceedinss and discussions

of questions of international lav,- in ths course of the South West Africa cases.^

In Article 7 of the Mandate for South West Africa, confirmed by the

Council of the League of Nations on December 17, 1920, the Mandatory, the

Union of South Africa, had agreed that, if any dispute whatever should anse

between it and another Member of the League of Nations rclatmg to the

Interpretation or the application of the provisions of the Mandate, such dispute,

if it could not be settled by negotiation, should be submitted to the Permanent

Court of International Justice.

The "third preliminary objection" by South Africa to the application sub-

mitted by Ethiopia and Liberia as former Members of the League was to the

effect that the conflict or dlsagreement alleged by the Governments of those

two countries to exist between them and the Respondent was, by reason of

its natura and content, not a "dispute" as envisaged in Article 7 of the Man-

date more particularly inasmuch as no material interests of th. Governments

of Ethiopia and/or Liberia, or of their nationals, were involved therein or

affected thereby.^ The Court held, in its 1962 judgment (preliminary objec-

tions), by eight votes to seven, ihat the Respondenfs contention ran counter

to the natural and ordinary meaning of the provisions of Article 7 which

mentioned "any dispute whatever . . . relatin,, to the Interpretation or the appli-

cation of the provisions of the Mandate." The language used, the Cour

Said was broad, clear and precise; it gave rise to no ambiguity and it

permitted of no cxception. The manifest scope and purport of the provisions

of the Article indicated that the Members of the League of Nations were

understood to have a legal right or interest in the observance by the Man-

datory of its Obligations both towards the inhabitants of the Mandated tern-

tory, and towards the League and its Members.^ Protection of the material

. Dr Jur LLB ;
formerly Deputy Director, Division of Human Rights. United Nations;

Senior Fellow and Lecturer in Law Emeritus, Yale University (United States).

"
South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Afaca) :

Prehm-

inary Objedioas, U962] ICJ Reports 319; South West Africa Cases: Second Pliase, [1966]

ICJ Reports 6.

2 1962 Judgment, ibid. 327.

3 Ibid. 343.
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interests of the Members or of their nationals was, of course, included within

the compass of the Article, but the well-being and development of the inhabi-

tants of the Mandated territory were not less important.^

In his dissenting opinion,^ President Winiarski said, inter alia, that the

Institution under the old Roman penal law known as actio popularis « seemed

alien to the modern legal Systems of 1919-1920 and to international law. He

did not think it possible that such could have been the common intent of the

framers of the Mandate Instruments.

In the second phase of the South West Africa cases, the Court, in its 1966

judgment, decided by the President's casting vote, held that the Substantive

provisions of the Mandates might be regarded as falling into two main cate-

gories: on the one hand, and, to be sure, as the principal element of each

Instrument, there were the Articles defining the Mandatory's powers, and its

obligations in respect of the inhabitants of the territory and towards the

League and its organs. To these provisions, relating to the carrying out of the

Mandates as such, the Court referred as "conduct of the Mandate," or simply

"conduct," provisions. The second category, referred to by the Court as

'^special interests" provisions, directly conferred certain rights in respect of the

Mandated territory upon the Members of the League as individual States, or

in favour of their nationals.^ The Mandate for South West Africa contained

only one such "special interests" provision, which gave missionaries "nationals

of any State Member of the League of Nations" the right to "enter into,

travel and reside in the territory for the purpose of prosecuting their calling."

In its 1966 judgment, the Court held that Members of the League had loais

standi only in regard to the "special interests" provisions, which meant, in the

4 Ibid. 344.

5 Dissenting Opinion of President Winiarski, ibid. 452.

6 In Roman law, an actio popularis was an action which could be brought by any one

member of the public (quivis ex populo). The two most important and best known actiones

populäres described below had a certain penal and policing element, but were not so much

"institutions of the old Roman penal law," as part of the law of obligations. They camc

under the heading of actions which arise quasi ex delicto, often, not quite precisely, called

"quasi-delicts." The so-called quasi-delicts were institutions not of the old Roman penal

law, but of post-classical law and, mainly, of the code of Justinian. A quasi-delict was a

fact which, without being a tort (delict), created obligations similar to those arising from

a delict. i.e., the liability to pay damages and, in appropriate cases, criminal responsibility.

The actio de deiectis vel effusis lay against the householder from whose dwelling things

had been thrown or liquids poured so as to härm people on the street. The householder

was also liable if his slave, guest or child had been responsible for the Ihrowing or pouring.

The Roman praetor granted the actio de posito et suspenso to every member of the public

when things were located or suspended on the outside of a house or in a window in such a

way as to endanger passers-by.

7 1966 Judgment, supra notc 1, H 11, at 20.
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case of South West Africa, that Member States had locus standi only in regard

to the rights of missionaries who were their nationals. In support of this

View, the Court, in 1966, took over Judge Winiarski's 1962 argument con-

cerning the absence of acUones populäres in international law. The Court said:

... the argument f
of the Applicants claiming 'standing'] amounts to a

piea that "the Court should allow the equivalent of an actio popularis,

or right resident in any member of a Community to take legal action in

vindi'cation of a public interest. But although a right of this kind may

be known to certain municipal Systems of law, it is not known to inter-

national law as it Stands at present: nor is the Court able to regard it

as imported by the "general principles of law" referred to in Article 3S,

Paragraph l(c), of its Statute.^

An anticipatory reply to the question whether an equivalent of an actio

popularis is or is not "known to international law as it Stands at present" was

given by Judge Jessup in his separate opinion of 1962 ^ and elaborated upon

in his dissenting opinion of 1966.^^ These two opinions contain the most

authoritative and convincing treatment of the question.

"International law has long recognized that States may have legal interests

in matters which do not affect their financial, economic, or other

'material,' or, say, 'physical' or 'tangible' interests."^^

"States conclude multilateral treaties not only in order to secure for

themselves concrete mutual advantages in the form of a tangible give-

and-take, but also in order to protect general interests of an economic,

political or humanitarian nature, by means of obligations the uniformity

and general observance of which are of the essence of the agreement.

The interdependence of international relations frequently results in States

having a vital interest in the maintenance of certain rules and principles,

although a modification or breach of these principles in any particular

case is not likely to affect adversely some of them at all or at least not

in the same degree."^^

It is the purpose of the present paper to examine, in the light both of the

Information which was before the Court in 1966 and of subsequent develop-

ments, the correctness or otherwise of the Court's Statement that an equivalent

to an actio popularis has not been, and is not, "known" to international law.

THE CONSTITUTION OF THE INTERNATIONAL LABOUR ORGANIZATION

Part XIII of the Peace Treaty of Versailles, 1919, which is the Constitution

of the International Labour Organization and antedates the Mandate for

8 Ibid. H 88, at 47.

9 1962 Judgment, supra note 1, at 387, 425 et seq.

10 1966 Judgment, supra note 1, at 325, 373 et seq.

^^ Separate Opinion Jessup, 1962 Judgment, supra note 1, at 425.

12 Ibid. 430, quoted from a Note by H. Lauterpacht, 16 Brit. Y.B. Infi L. 165 (1935).
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South West Africa, provides that any of the Members shall have the right

to file a complaint if it is not satisfied that any other Member is securing the

effective observance of any Convention which both have ratified (Article 411

of the Peace Treaty of Versailles, Article 26 of the ILO Constitution). Any

question or dispute relating to the Interpretation of the Constitution of the

ILO or any subsequent Convention concluded by the Members in pursuance

of the Constitution, shall be referred for decision to the Permanent Court of

International Justice (Article 423 of the Peace Treaty, Article 37 of the

Constitution). Thus, a party to an International Labour Convention can set

the complaints procedure provided in the Constitution in motion against any

other party without having to allege or prove that its own material interests

or those of its nationals have been interfered with. The legal interest m

maintaining the Standards set in the Convention concerned is sufficient to

give the complainant party locus standi. Only in two cases have Members of

the ILO availed themselves of this procedure: one related to the Abolition

of Forced Labour Convention, 1957 (Ghana v. Portugal), the other to the

Forced Labour Convention, 1930 (Portugal v. Liberia) .^^

THE PROTECTION OF MINORITIES IN THE INTER-WAR PERIOD

In the Peace Treaties with Austria, Bulgaria, Hungary and Turkey, which

ended the First World War, in special Minorities Treaties concluded by the

Principal Allied and Associated Powers of the First World War with Poland,

Czechoslovakia, Greece, Romania and the Serb-Croat-Slovene State (subse-

quently renamed Yugoslavia), and in declarations made before the Council o

the League of Nations by Albania, Esthonia, Latvia, Lithuania and Iraq, all

these States agreed that every Member of the League had the^ r-ight to bring

to the attention of the Council every violation, or danger of violation of the

provisions for the protection of minorities. They also agreed that differences

of opinion as to questions of law or fact arising out of the minorities protection

provisions between one of them and any one of the Principal Alhed and

Associated Powers, or any other Power that was a Member of the Council,

should be held to be disputes of an international character. They further

consented that any such dispute should, if the other party thereto demanded,

.3 Report of the Commission appointed under Art. 26 of the ILO Constitution to examine

.u rnr^Mni filed by the Government of Ghana concerning the observance by the Govern-

ItTfC^^^^^^^^ Abolition of Forced Labour Convention, 1957 (No. 105) 45 (2)

7wOfficial Bulletin, Supp. H (1962); and Report of the Commission appointed under

Arf 26 of the ILO [o examine the complaint filed by the Government of Portugal con-

cerning tl^e observance by the Government of Liberia of the AboUtion of Forced Labour

Convention, 1930 (No. 29), 46 (2) ILO Official Bulletin, Supp. 11 (1963).
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be referred to the Permanent Court of International Justice.^^ These provi-

sions are, like those relating to Mandates and those contained in the ILO

Constitution, examples of arrangements under which States whose tangible

rights are not necessarily involved have been given the right to take up cases

of alleged violations and to bring them, in the last resort, before the World

Court. As far as access to the Court is concerned, the Instruments do not

provide for an actio popularis, but limit the right of action to the Principal

Allied and Associated Powers and to Members of the Council of the League

of Nations. Each Member of the League, however, had the right to bring

violations to the attention of the Council.

THE GENOCIDE CONVENTION

The Convention on the Prevention and Punishment of the Crime of Geno-

cide '' provides in Article VIII that any Contracting Party may call upon the

competent organs of the United Nations to take such action under the Charter

as they consider appropriate for the prevention and suppression of acts of

genocide or any of the acts enumerated in Article III (conspiracy, incitement

and attempt to commit genocide; complicity in genocide). While this Provi-

sion does not add to the rights which States Members of the United Nations,

and even non-Member States (Article 35(2) of the Charter), have under the

Charter or to the authority vested in the General Assembly and the Security

Council by the Charter, it nevertheless emphasizes the fact that each Contract-

ing Party has the specific right to set United Nations procedures in motion

in the general interest. Under Article IX of the Convention, disputes relating

to its Interpretation, application or fulfilment, including those relating to the

responsibility of a State for genocide or any of the acts enumerated in Article

III, are to be submitted to the International Court of Justice at the request

of any of the parties to the dispute. Here again the locus standi of every party

to the Convention cannot be in doubt, and it is not dependent on nationals of the

complaining State having been victims of genocide. In the often-quoted

Advisory Opinion on Reservations to the Genocide Convention the Interna-

tional Court of Justice said:

The Convention was manifestly adopted for a purely humanitarian and

civilizing purpose ... In such a Convention the contracting States do

not have any interest of their own; they merely have, one and all, a

14 Art. 12 of the Treaty between the AlUed and Associated Powers (USA, British

Empire, France, Italy and Japan) and Poland Concerning the Recognition of the Indepen-

dence of Poland and the Protection of Minorities, Versailles, 28 June, 1919. The Polish

Minorities Treaty was the model for the other instruments listed in the text.

15 Approved and proposed for signature and ratification or accession by G.A. Res. 260A

(III) (1948), 78 UN T.S. 227, [1948] UN Y.B. on Human Rights 484.
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common interest, namely the accomplishment of those high purposes

which are the raison d'etre of the Convention. Consequently, in a Con-

vention of this type one cannot speak of individual advantages or dis-

advantages to States, or of the maintenance of a perfect contractual

balance between rights and duties. The high ideals which inspired the

Convention provide, by virtue of the common will of the parties, the

foundation and measure of all its provisions.^^

MEASURES OF IMPLEMENTATION OF VARIOUS

HUMAN RIGHTS CONVENTIONS

When the United Nations Commission on Human Rights prepared what

eventually became the International Covenant on Civil and Political Rights,

and when it drafted the provisions on the international measures of implemen-

tation to be applicable to it, it already provided in its first draft, prepared in

1950, and maintained in its final draft, submitted in 1954, that under the

Covenant a State Party which considers that another State Party is not giving

effect to a provision of the Covenant would have the right to refer the matter

to the international organ contemplated in the Covenant, the "Human Rights

Committee."^^ As will be shown presently, when the relevant provisions of the

Covenant as adopted in 1966 are considered, the proposal of the Commission

on Human Rights was changed by the General Assembly in a very important

respect. The Commission's original proposal did, however, become the basis

of provisions which were included in three international instruments emanating

respectively (in chronological order) from the Council of Europe, UNESCO

and the United Nations itself.

THE EUROPEAN CONVENTION ON HUMAN RIGHTS

Under the European Convention on Human Rights, '^ any Contracting Party

may refer to the European Commission on Human Rights any alleged breach

of the provisions of the Convention by another Contracting Party (Article 24).

In one of the few inter-state complaints of which it was seised, the European

Commission stated "that the obligations undertaken by the High Contracting

Parties in the Convention are essentially of an objective character, being

designed rather to protect the fundamental rights of individual human beings

16 Reservations to the Convention on Genocide, Advisory Opinion, [1951] ICJ Reports 23.

17 Report of the Commission on Human Rights, sixth sess. Annex I, draft Art. 38, UN

Doc E/1681 (1950); Report of the Commi-:sion on Human Rights, tenth sess. Annex IB,

draft Art. 40, 18 UN ESCOR, Supp. 7, UN Doc. E/2573 (1954). See also Annotations

to the Text of the Draft International Covenants on Human Rigl>ts, 10 UN GAOR,

Annexes Agenda item No. 28, Pt. II, Ch. VII (1955).

18 European Convention for the Protection of Human Rights and Fundamental Free-

doms, 1950, [1955] UN T.S. (No. 2889) 221, 45 Am. J. Infi L., Supp. 24 (1951).
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from infringements by any of the High Contracting Parties than to create

subjective and reciprocal rights for the High Contracting Parties themselves/

. . . and that 'Hhe High Contracting Parties have empowered any one of their

number to bring before the Commission any alleged breach of the Convention,

re-ardless of whether the victims of the alleged breach are nationals of the

applicant State or whether the alleged breach otherwise particularly affects

the interests of the applicant State and that it follows that a High Contracting

State, when it refers an alleged breach of the Convention to the Commission

under Article 24 of the Convention, is not to be regarded as exercising a right

of action for the purpose of enforcing its own rights but rather [as] brmgmg

before the Commission an alleged violation of the public order (ordre public)

of Europe."^« The European Convention vests the final decision m the

European Court of Human Rights, to which States Parties and the European

Commission have access. If the Court does not have Jurisdiction, the final

decision rests with the Committee of Ministers of the Council of Europe.

THE PROTOCOL OF 1962 TO THE CONVENTION AGAINST

DISCRIMINATION IN EDUCATION

In 1962, the General Conference of UNESCO adopted a Protocol instituting

a Concilia'tion and Good Offices Commission, to be responsible for seeking a

settlcment of any disputes which may arise between States Parties to the

Convention Against Discrimination in Education.^» If a State Party to the

Protocol considers that another State Party is not giving effect to a provision

of the Convention, it may initiate proceedings, in the course of which it has

the right to refer the matter to the Commission (Article 12). The Protocol

does not provide for reference of the dispute to the International Court of

Justice, but the Commission may recommend to the Executive Board of

UNESCO, or to the General Conference of that Organization, that the Court

be requested to give an advisory opinion on any legal question connected

with a matter laid before the Commission (Article 18). It should be added

that the fact that the Convention of 1960 does not itself have a compulsory

adjudication clause was one of the reasons which led to the preparation and

adoption of the Protocol of 1962. Article 8 of the Convention of 1960 is to

the effect that any dispute which may arise between any two or more States

Parties concerning the Interpretation and application of the Convention, which

is not settled by negotiations, shall at the request oj the parties to the dispute,

19 Austria v. Italy, [1961] £wr. Con. on Human Rights Y.B. 140.

20 Human Rights, Compilation oj International Instruments of the United Nations, UN

Doc. A/CONF. 32/4, UN Pub. Sales No.: E.68. XIV.6, item 11. For the Convention

Against Discrimination in Education of 1960 see ibid. item 10.
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i.e., all the parties to the dispute, be referred to the International Court of

Justice for decision.

THE INTERNATIONAL CONVENTION ON THE ELIMINATION OF

ALL FORMS OF RACIAL DISCRIMINATION

If a State Party to the International Convention on the Elimination of All

Forms of Racial Discrimination -^ considers that another State Party is not

giving effect to its provisions, it may bring the matter to the attention of the

international organ which has been established by the Convention, namely,

the Committee on the Elimination of Racial Discrimination (Articles 8 and 11).

Any dispute between States Parties with respect to the Interpretation or

application of the Convention shall, at request of any of the parties to the

dispute, be referred to the International Court of Justice for decision (Ar-

ticle 22).

THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

The right of States Parties to the International Covenant on Civil and

Political Rights ^^ to seize an international organ (the "Human Rights Com-

mittee") of an allegation that another State Party is not fulfilling its obliga-

tions under the Covenant is limited, in comparison with the arrangements

which have been discussed so far. Under the Covenant, the inter-State

complaints procedure-the complaints are euphemistically called ''commu-

nications"-is applicable only in regard to a State which has declared "that it

recognizes the competence of the Committee to receive and consider Commu-

nications to the effect that a State Party Claims that another State Party

is not fulfilling its obligations under the present Covenant." Only a State

which has itself made a declaration recognizing this competence of the Com-

mittee in regard to itself can set the procedure in motion (Article 41).

Provided that both the State which initiates the proceedings and the "receivmg

State" have made a declaration under Article 41(1), the complaining State is

not required to assert a violation of its own rights or to claim that they have

been infringed by the other State's failure to fulfil its obligations.

Among the Community of States Parties to the Covenant which have

made declarations under Article 41(1), the right to seize the Human

Riehts Committee of an allegation that the other State is not giving

effect to the Covenant is, to use the reference to Roman law which Judge

21 Adopted and opened for signature and ratification by GA. Res. 2106 A (XX) (1965),

ibid item 8, and 15 Infi & Comp. L.Q. 1059 (1966).

22 Adopted and opened for signature, ratification and accession by G.A. Res. 2200 A

(XXI) (1966), 61 Am. J. Infi L. 870 (1967). At the time of writing, June 1972, the

Covenant was not yet in force.
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Winiarski made in his dissentin, opinion m /.^^ Pf™>LJf
~

Phase of the South West Africa cases, an acHo populam. This means

fthat] it is a remedy which every member of that commumty of

States has.-'^

The international Covenant on Civil and Political Rights does not contain

a Provision vesting in the International Court of Justice Jurisdiction to decide

disputes, between States Parties, which relate to the Interpretation or apphca-

tion of the Covenant.

THE AMERICAN CONVENTION ON HUMAN RIGHTS

The \merican Convention on Human Rights, 1969,- provides that any

State Partv may declare that it recognizes the competence of the Inter-

American Commission on Human Rights to receive and examine Communica-

tions in which a State Party alleges that another State Party has committed

a violation of human rights set forth in the Convention (Article 45)
.

In regard

to inter-State complaints, the arrangement is thus similar to that which will

apply under the International Covenant on Civil and Political Rights. The

subjection by States Parties to the inter-State complaints procedure is optional

under both Instruments. Every one of the States Parties which have made

the declaration accepting it, has the right to set the procedure in motion.

As distinct from the International Covenant on Civil and Political Rights, the

American Convention provides for the establishment of an Inter-American

Court of Human Rights. In this regard it resembles the European Instrument.

TREATIES RELATING TO OUTER SPACE, THE SEA BED AND

THE LIMITATION OF ARMAMENTS

In recent years, a number of Instruments in fields other than the interna-

tional protection of human rights have been worked out under United Nations

auspices and "commended" by the General Assembly, which, while not provid-

ing for judicial remedies or quasi-judicial procedures, nevertheless grant to all

States Parties certain procedural rights concerning the consideration of their

complaints.

The Treaty on Principles Governing the Activities of States in the Explora-

tion and Use of Outer Space, including the Moon and Other Celestial Bodies,^^

provides that a State Party to it, which has reason to believe that an activity

23 Schwelb, "Civil and Political Rights : The International Measures of Implementation,"

62 Am. J. Infi L. 827, 847-48 (1968).

24 Pact of San Jose, Costa Rica, signed at the Inter-American Spccialized Conference on

Human Rights, November, 1969, 65 Am. J. Infi L. bl9 (1971). At the time of writing,

June 1972, the Convention was not yet in force.

25 Commended by G.A. Res. 2222 (XXI), Art. IX (1966).
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or experiment planned by another State Party in outer space would cause

potentially harmful interference with activities in the peaceful exploration and

use of outer space, may request consultation concerning the activity or experi-

ment (Article IX).

The Treaty on the Prohibition of the Emplacement of Nuclear Weapons of

Mass Destruction on the Sea Bed and the Ocean Floor and in the Subsoil

Thereof ^« gives to all States Parties the right to verify, through Observation,

the activities of other States Parties on the sea bed and the ocean floor and

in the subsoil. If, after such Observation, reasonable doubts remain concerning

the fulfilment of the obligations assumed under the Treaty, the State Party

having such doubts and the State Party responsible for the activities giving

rise to them shall consult with a view to their removal. The Treaty provides

for further procedures in case the doubts persist, and for the Cooperation and

consultation of other States. If the additional consultation and co-operation

have not removed the doubts and there remains a serious question concerning

fulfilment of the Treaty obligations, a State Party may, in accordance with

the Charter of the United Nations, refer the matter to the Security Council,

which may take action in accordance with the Charter. As in the case of

the Genocide Convention,^^ the Treaty does not confer on States rights which

they do not already have under the Charter, but it emphasizes their individual

ri^ht to take the action described.

\he Situation is similar under the Convention on the Prohibition of the

Development, Production and Stockpiling of Bacteriological (Biological) and

Toxic Weapons and on Their Destruction.- Under that Convention, any

State Partv which finds that any other State Party is acting in breach of

oblic^ations' deriving from its provisions may lodge a complaint with the

Security Council. Such a complaint should include all possible evidence

confirming its validity. The Council has to inform the States Parties of the

results of the investigation which it may initiate on the basis of the complaint

(Article VI).
CONCLUDING OBSERVATIONS

It is submitted that the provisions summarized in the preceding pages give

a fairly conclusive answer to the question raised in the 1962 and 1966 pro-

ceedinc^s of the International Court of Justice, viz., that an equivalent to an

actio lopularis was, indeed, ''known" to international law in 1919/1920 in

196^ and in 1966, and is ''known" today. It was, however, that Court itself

which in 1970 gave a comprehensive and most authoritative reply to the

question. It said in its 1970 judgment in the Barcelona Traction case:

20 Commended by G.A. Res. 2660 (XXV), Art. III (1970).

2' See supra note 16.

=s Commended by G.A. Res. 2826 (XXVI), Art. VI (1971).
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Person, including P^tecüon from lavery a„d r^^^^

.^^^ ^j^^

Some of the correspondmg rights of P «tection
j^j^^.

body of general international law''»... ,
others ^re ronier

3^

national instruments of a universal or quasi-universal character. (h-m

phasis added.)

29 The Court refers here to its Advisory Opinion on Reservations to the Genocide Con-

vention, see supra note 16.

30 [1970] ICJ Reports 3, 32, paras. 33, 34.
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The Unesco Constitution declares in
its preamble « since wars begin in the minds
of men, it is in the minds of men that the
defences of peace must be constructed ».

Consequently, peace must be founded upon
the intellectual and moral solidarity of
mankind. On the other band, Marxism
holds that « the causes of all social changes
and political revolutions are to be sought, not
in man's brains, not in man's better insight
into eternal truth and justice, but in changes
in the modes of production and exchange ».

Must a universal international System be
founded upon a consensus of opinion of
the human race upon the character of such
a System — the values which it must
maintain and the institutions by which
they may be maintained — or must it be
founded upon conditions of production and
exchange which make such a System in-
evitable ?

Most sociologists recognize that neither
human ideas nor material conditions are alone
sufiicient foundations for social Systems, but
the social entities arise from their interac-
tion. Social change results from changesm material conditions only in so far as the
latter influence human minds, but human
minds are not likely to be interested in
effectmg social change unless changes in
matenal conditions compel them to give

attention to the need of modifying or
revolutionizing their institutions. The behef
by a group on the need for social change
and the conviction that desirable social
change can be effected may create conditions
which make such change possible, and
reciprocally the development of conditions
which make existing institutions inadequate
and unsatisfactory may contribute to such
a belief and conviction. Behefs and condi-
tions, therefore interact, sometimes with
revolutionary violence, to create a consensus
upon the character of a better social System
which, because of that consensus, becomes
attainable.

Human invention, conviction, and Pro-
paganda on the one band and human
awareness, analysis and understanding of
present and of probable and possible future
conditions, on the other band, may, therefore,
interact to bring about desirable social

changes. If construcrive ideas are lacking,
new conditions may bring disaster because
old institutions are not adapted to them.
If a sense of reality is lacking, reformist or
revolutionary demands are likely to prove
abortive. Faith and reason must go together
if a human society, whether local, national
or World wide, is to progress and to avoid
frustration and disaster in a changing
environment.

It must be recognized, however, that

material conditions seldom make any parti-

cular form of social System inevitable.

There are usually alternative Solutions when
new conditions make social change necessary.

Tliis is manifested by the great variety of

institutions and beliefs existing among primi-

tive peoples living under substantially the

same conditions of environment and techno-

logy, and in even greater degree among
modern nations, although in both cases

similarity in basic technology tends to a

convergence of institutions and beliefs. Man
may be creative, his institutions are not

determined, but there are limits set to

his creativity by the material conditions

of his environment and technology if he

wishes to survive. To be creative, he must,

in choosing institutions, values, and proce-

dures to assure his survival or to improve

his life, study the material conditions of

the actual and potential environment in

which they are to function. He must also

consider whether these conditions make
realization of his model, ideal, or develop-

mental construct probable or possible in

the allotted time. The impossible may be
achievable given sufiicient time, but for

practical purposes decision makers must
distinguish those conditions which can be
controUed by human opinion and action and
those that cannot in any forseeable future.

Because conditions change, any System

which is to last, must have within it means
of self-correction and adaptation, but it

must also be sufficiently stable to permit

its members to plan their lives in confidence

that they can predict the social environment

for a considerable future. A social sj^stem

must be at the same time stable and
flexible. « The law must stand but it cannot

stand still ». It must combine a legal System

to maintain stabihty with a political System

to effect change.

A UNIVERSAL INTERNATIONAL SYSTEM

The foregoing analysis suggests that

the foundation for a universal international

System requires: i) an understanding by
peoples and governments of the actual and
developing conditions of the world; 2) a

consensus upon the character of the social

System that will best adapt mankind to

these conditions; 3) legal rules, principles,

Standards and procedures which will mani-
fest and maintain the character of that

System, and 4) poHtical procedures and
institutions adequate to modify the law
and solve the problems of conflict and
maladjustment certain to arise in a world

rapidly changing under the influence of

advancing science, technology, and Propa-
ganda, generating and disseminating new
values and movements. Let us consider

these four foundations for a universal

international System.

I. Conditions of the World

Among the material conditions of the

world which have developed in the 2oth

Century, differentiating it from the igth

Century, are the invention of radio and
television providing means of instantaneous

communication over long distances and of

rapid dissemination of information and
ideas among great populations. No less

important is the development of means of

rapid transportation of men and materials.

Air planes will soon move at supersonic

speed and, in a not distant future satellites

will move passengers and goods at a far

greater speed around the earth and to

extraterrestrial bodies. Perhaps most im-
portant of all for international relations is

the development of means of destruction

by nuclear bombs and of means for deli-

vering them from any part of the world
to any other part in a matter of minutes
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by intercontinental ballistic missiles. Finally,

the development of knowledge of the human

psyche has made it possible to influenae

the attitudes, opinions, and behaviour of

men as individuals by « brain-washing

»

techniques, and in the mass by the propa-

gandistic manipulation of symbols in the

mass media of press, radio, and especially

television.

These changes have shrunk the world.

Information on events and ideas occuring

anywhere in the world is immediately

known, at least to the leaders of opinion

and the major decision makers everywhere.

Furthermore, the movements of people —
tourists, propagandists, soldiers, politicians,

economists and administrators — is more

abundant and rapid throughout the world

than ever before. Their example, precept,

indoctrination^ or compulsion imparts new

ideas, and techniques, sometimes useful,

often destructive of traditional ways of

Hfe.

The influenae of commerce and war

have become more widespread. More people

than ever before are dependent for their

livelihood on the import and export of

goods from distant areas and all are de-

pendent on restraint by the nuclear powers

for their lives. A very small proportion of

the earth's inhabitants are any longer able

to escape the impact of news, ideas, Pro-

paganda, trade, and military threats from

the most distant parts of the world, and

contentedly to observe the customs, tra-

ditions, and laws which have been adequate

in the isolated societies in which they have

lived for hundreds, or even thousands, of

years.

These changes in the material conditions

of the world have contributed to no less

important changes in the poHtical world.

Most empires have disappeared and over

fifty territorial states have been recognized

in the 2oth Century as sovereign in Europe,

Asia, Africa, and the Caribbean. Assaulted

by a variety of propagandas in the press,

telecommunication and diplomatic repre-

sentations; visited by agents, infiltrators,

spies, educators, and propagandists; im-

pressed by returning fellow Citizens with

foreign education and experience; attempt-

ing to assimilate values and to utilize

technologies stränge to their culture, it is

not surprising that many people and leaders

in hitherto isolated areas have become

confused between the values of the tradi-

tional culture and the values of « modern-

ization». Rivalries have developed among

diverse tribal, reHgious, and linguistic groups

formerly quieted by imperial rule. Each

has sought influenae or autonomy after

independence under the banner of « Seif-

determination )). Under such conditions,

coupled with low rates of literacy and low

levels of living, democratic, polirical insti-

tutions, though generally aspired to, will

not function. Civil strife often occurs and

miUtary or party dictatorships are esta-

blished. To maintain unity they Imitate

the older states in cultivating the sentiment

of nationalism to destroy tribal loyalties

and they demand füll independence against

all forms of neo-imperialism. In the older

states nationaUsm and territorial sover-

eignty also continue as the major political

forces.

Second in political importance have

been demands for ideological expansion

which in the 2oth Century arose from the

communist revolution of 1917. This demand

has resulted in the division of the world

into communist, anti-communist, and un-

aligned sections of about equal population,

but these groups have tended to disintegrate

as the urge of revolution and of Opposition

to it receded into history, as differences

of doctrinal Interpretation developed, and

as divergencies arose among the nationalities

within each group (i).

A third poHtical force has been the

demand for economic progress. A major

force in the West since the Middle Ages,

this demand has developed within the

poorer states of Asia, Africa, and Latin

America as the masses of the peoples

become aware of their poverty through

communist propaganda, economic assis-

tance programs, and government efforts at

modernization. Lacking in capital, advanced

technology , literacy, and skills ; and usually

with agricultural and industrial production

lagging behind population growth, these

peoples, as reported by the World Bank in

1966, have endured a level of living of

less than $ 200 per capita on the average

compared with $ 500 to $ 3000 per capita

among the peoples of western Europe and

North America. In spite of some progress

by economic aid from rieh countries, the

gap between the poor and the rieh has

tended to widen.

Any universal system must, therefore,

cope with a shrinking and vulnerable

worid, divided among 130 states recognized

as sovereign, each demanding füll inde-

pendence and economic progress with strong

sentiments of nationaUsm, varied ideolo-

gical persuasions, and little awareness of,

or concern for, mankind as a whole. Many

of them have unstable governments. They

difter greatly in power and the demands

and sentiments of each induce formulations

of poHücal, ideological and economic inter-

ests often in conflict. The struggle of

these nations to survive and to forward

their national interests, each by its own

(i) Other large ideological groups have

similarly disintegrated under the influence of

heresies and local nationaUsms unless sustained

by outside Opposition as were Christianity and

Islam during the Crusading period.

A UNIVERSAL INTERNATIONAL SYSTEM

diplomacy, armaments, and alliances consti-

tutes the system of power pohtics which

began in Europe at the Renaissance and

has spread throughout the world.

Regulated by diplomatic practice which

seeks to maintain a balance of power, by

general international law and by a network

of treaties, the system of power pohtics

provided a modicum of security for states

in the I7th, i8th, and igth centuries,

prevented imperial domination in Europe,

facihtated such domination overseas, and

permitted great economic progress, especial-

ly in the North Atlantic area in the iQth

Century, but with frequent wars and the

loss of sovereignty by many small states.

In spite of efforts at general international

Organization in the 2oth Century, numerous

conflicts have occured, two of them escala-

ting into world war. Since Worid War II,

thirty-one conflicts have resulted in hostili-

ties each killing a thousand to a million

persons. Half a dozen of these hostilities

are active or latent today, and the danger

of nuclear war has increased as the arms-

race proceeds and more states prepare to

join the nuclear club. Efforts at detente in

the East-West ideological conflict were

halted by the escalation of the Vietnam

war. The gap between the rieh and the

poor nations has continued to widen. Respect

for international law and international insti-

tutions has appeared to be dechning among

the great powers. A system change seems

to be called for in order to adapt interna-

tional institutions (2).

(2) « I beUeve the present international system

to be one which has a signilicant probability

built into it of irretrievable disaster for the human

race (...) The problem of system change, therefore

is urgent and desperate, and we are all in terrible

danger. » (Kenneth Boulding, « The Prevention

of World War III », Virginia Quarterly Review,

1962, vol. 38, p. 3).
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II. Proposals for System Chance

What kind of international System

might be adequate to ameliorate these condi-

tions and at the same time be so acceptable

to governments and peoples that it might

be established within a reasonable time?

A reasonable time may be a generation

which is often considered the limit during

which World War III may be avoided

under the present System of power poHtics (i).

It seems improbable that a new System

can be estabUshed by a sudden constitu-

tional act of the world Community without

the Stimulus of a general war and in the

nuclear age such a war would be one too

many (2). General efforts to enact a new

(i) Herman Kahn, who takes a more optimistic

view of the Situation than Boulding, says a

System change is necessary and « the time avail-

able probably is to be measured in one er two

decades rather than one er two centuries ». (« The

Arms Race and World Order » in Morton Kaplan

ed., The Revolution in World PoHtics, N. Y.,

1962, p. 350). See also Kahn On Thermo Nuclear

War, Princeton, i960, in which he indicates the

factors which may cause such war and predicts

that it is unlikely to be prevented for more than

a generation. The transition from a System of

power politics to one of law presents the dilemma

that if some states rely on law before it is sanc-

tioned by central power they may cease to exist,

so gradual change is impractical, but central

power cannot be established suddenly among

nationalistic states except by universal conquest

(Q. Wright, Problems of Stability and Progress

in international Relations, University of California

Press, Berkeley, 1954, p. 68 ff.). The prospect of

thermo-nuclear war, may however make gradual

change possible during a period of mutual de-

terrence, disarmament, and education (Q. Wright,

Study of War, p. i533 ff)-

(2) Herman Kahn doubts whether an adequate

System change can be effected without the Sti-

mulus of nuclear war and even then, if the change

were not made within a few days after the holo-

caust « that is before the dead were buried, one

international System as by the Treaty of

Westphalia (1648), the Treaty of Vienna

(1815), the Treaty of Versailles including

the League of Nations Covenant (1919),

and the United Nations Charter (1945)

occurred after the world wars so devastating

that both governments and people were

convinced that a System change was neces-

sary. The lirst of these established a System

change which had been developing more

than a Century. The sovereign territorial

State was recognized as superior to religion

[cukis regio eins religio) and to the medieval

hierarchical order, thus initiating in princi-

ple as well as practice the European System

of power politics although at the same time

it gave hints of the concept of international

Organization; the others sought to qualify

this System by general international Organi-

zation but succeeded in doing so more in

theory than in practice. Power politics

soon began to operate in spite of the Concert

of Europe, the League of Nations, and the

United Nations. But significant progress

is discernible in these three successive

efforts to dehne more precisely, and to

accord more powers to, a new system of

international Organization, able to control

aggressive action by sovereign states.

It is true that efforts to effect sudden

changes of the European system by conquest

were made by ambitious rulers such as

Charles V, Louis XIV, Napoleon, and

Hitler, but these efforts to estabhsh a univer-

sal empire on the model of ancient Rome

were frustrated by Operation of balance of

power pohcies, inherent in the system of

power politics under w^hich most states

side or the other would quite likely try to exploit

the common danger for national advantage. In

that case the negotiation would probably degen-

erate into the usual unproductive cold war jock-

eying » (« The Arms Race and World Order », cit.).

I

recognized a national interest in common

action to frustrate the ambition of any

one nation with so much power as to threat-

en its neighbours. More restricted empires

were established both in and out of Europe

but they in time were disintegrated by

self-determination movements in minority

nationalities and colonies.

It would appear that an enduring

change of the international system can be

efiected peacefully only by a gradual process

of education which establishes a general

awareness of existing and emerging con-

ditions, and of the inadequacy of the

existing international system to deal wdth

the Problems which can be foreseen. This

process of education must also develop

a consensus on the general character of an

international system which would be both

affective and realizable.

Historical studies indicate that at times

relatively enduring political structures have

been built to unify previously independent

tribes, cities, or states. This has sometimes

been achieved by the authority and power

of a government estabhshed by conquest,

as in ancient Rome, in England by the

Norman conquest, in the Middle East by

the Ottoman conquests, and in the overseas

empires estabhshed by European states

from the i6th to the 20th centuries. Such

political structures have also been estabhshed

by agreement among neighbouring states

in order to combine their power against

apprehended conquest by an outside state.

This was a major factor in the formation

of the Swiss, American, Canadian, and

other federations (i). Anticipated benefits

(i) Alexander Hamilton is reported to have

Said: «The Constitution was wrung from the

grinding necessities of a unwilling people ». The

danger of reconquest by Britain and Shays's

rebellion were important influences.
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from common institutions to prevent civil

strife, and to facilitate production and

trade by assuring a larger area of economic

activity have also been a factor in the

voluntary formation of federations, tariff

unions and common markets (sometimes

developing into political unions as in the

case of the German Empire of 1871), and

in the maintenance of empires originally

formed by conquest. Most important, how-

ever, in the formation and even more in

the perpetuation, of political unions has

been the existence or development of a

common culture, a feehng of common

interests and aspirations, a common loyalty

to the Union and its Symbols (2). These

sentiments may be the natural product

of proximity, long association, a common

language and a common law but they may

be the contrived product of education and

Propaganda. All of the factors referred to

and especially the experience of civil war,

contributed to the evolution of the confede-

rated American States into a nation, and

they are all operating to make the Indian

sub-continent a nation. Such a national

sentiment or « consciousness of kind » ac-

counts for the soHdarity of most modern

nations whether originally formed from

conquest, fear of conquest, or anticipation

of political and economic benefits from

Union. When it does not exist, as in the

Habsburg and Ottoman empires and in

the overseas colonial empires of Portugal,

Spain, Britain, France, Netherlands, Bel-

gium, the United States and Japan, the

(2) On methods of integrating small and

large communities in the past, see Q. Wright,

Study of War, p. 1013 ff-, distinguishing the

political method emphasizing Opposition, the

judicial method emphasizing Cooperation, the

administrative method emphasizing authority, and

the Propaganda method emphasizing opinion,

as well as, the role of violence in these processes.
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empire, even though enduring for some

time has eventually disintegrated before

demands for self-'determiriation. Modern

means ot commuiiication have convin-

ced most people of the idea, asserted

by the British, French, and American

revolutions of the lyth and i8th centuries,

that the legitimacy of government rests,

not on military power, divine right, or

hereditary succession, but on consent of

the governed manifested by democratic

procedures or populär sentiment. Modern

güvernments, whatever their ideology, gener-

ally Claim to be legitimate in this sense and

unless they convince their people, especially

if numerous and diverse, that the claim is ac-

tually, or potentially sound, their rule is not

likely to be either effective or enduring (i).

A universal System cannot today be

built by conquest short of nuclear war,

nor can it be built by fear of outside con-

quest, at least until the advent of extra-

terrestrial travel. It must rely on rational

appreciation by all peoples and governments

of the benetits of universal Cooperation and

a sense of the unity of mankind. Such a

transformation of present nationalistic opi-

nions is not likely to result except from

the shock of general war, disastrous to all,

or froni a gradual process of communication,

trade, education and propaganda.

What kind of universal System might

develop from this process? What values

are so generally accepted that they may

serve to appraise the desirability and feasi-

(i) The report of a committee set up by

Unesco in 1950, though emphasizing the ambi-

guities in the term « democracy » concluded

:

« The accusation of antidemocratic action or

attitude is frequently directed against others,

but practical poUticians and poUtical theorists

agree in stressing the democratic dement in the

institutions they defend and the theories they

advocate.

»
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biHty of the modeis which have been

proposed? The conditions of the world,

which have been surveyed in section I above

seem to demand international peace and

security, and independence of the nations

as a first priority. Justice to individuals and

groups within nations, and social and econo-

mic progress must also be considered im-

portant. Reahzation of these four values

— international peace, national indepen-

dence, human rights and social progress —
is the purpose of the United Nations

(Art. i). It must be recognized, however,

that conflict may arise between the demand

of peoples for peace and the demand of

nations for independence in foreign policy;

and also in the demand of nations for

independence in conducting their internal

affairs and the demand of persons and

groups within nations for international pro-

tection against oppressive action by the

nationor its governement. To reahze, oreven

to conceive of, a system which will reconcile

these conflicts, and achieve consensus on the

meaning of progress in a world of various

ideologies presents obvious difficulties.

Six types of international system have

been suggested as improvements on the

present system of power poHtics: i) arms

control to stabilize the balance of power;

2) acceptance of the power and respon-

sibility of the super powers; 3) world

federation; 4) regional arrangements or

federations; 5) conversion of all people to

a universal religion or ideology; 6) im-

provement of international Organization by

strengthening the United Nations (2).

(2) Four types of system — corresponding

respectively to numbers 2, 5, i and 6 — have

given some unity to civilizations in the past:

empire centraUzing military power; church sup-

porting a universal religion; balance of power,

whether between nations or alliances; and in-
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I. Arms Control - Governments and

Strategie writers have hoped to stabilize

the balance of power without modifying

the existing system under which each state

relies on its own arms and aUiances for

security. They hope to do it by agreements,

tacit or express, to control armaments,

especially nuclear weapons with the object

of preventing arms races and maintaining

mutual deterrence. By permitting defensive

conventional armaments but limiting of-

fensive armaments, by assuring that nuclear

powers have a sufficient quantity of missiles

with nuclear war heads on invulnerable

bases to assure a devastating second strike

against a nuclear attack, by preventing

the proUferation of nuclear capability beyond

the present nuclear club, they beheve that

aggression may be deterred (i). Few,

however, believe that such a system could

do more than postpone general nuclear

war. This proposal is in fact an effort to

stabihze the balance of power, which has

been the policy of conservative or status

quo States for centuries, but which has

always broken down in general war, whether

the balance has been bi-polar or multi-

polar. Changing conditions of technology

and power distribution have in time always

induced an ambitious or dissatisfied state

to beheve that it could overcome the

restraints of the system. Occasional war

has been necessary in the past to make

ternational Organization some times approaching

federation. These types have been paralleled

by concepts of the world as a plan, as a Community,

as an equilibrium, and as an Organization. The

writer has suggested a fifth concept, less precise

than any but containing potentialities of all,

«the world as tield >> (see Q. Wright, Study of

War, p. 965 ff. and Study of international Re-

lations, N.Y., p. 5^9 ff-)

(i) Winston Churchill called this system

« a balance of terror ».

the System credible, but few people believe

that a nuclear war would be tolerable.

Civil and border wars have occurred fre-

quently since World War II. Many, such

as the Korean, Indo-Chinese, Algerian, and

Vietnam wars, have escalated to serious

proportions, and threats of preemptive

nuclear war have been made, as in the

Cuban crisis of 1962. The fact that such

threats have been made and have been

widely beheved indicates that the system of

mutual deterrence has not made a first nu-

clear strike incredible. Many people beUeve

with General MacArthur that there is no

Substitute for victory and that however

little gain is anticipated from a small war,

it must be escalated to victory. Furthermore,

accident, misinformation. or miscalculation

may precipitate hostililies which may esca-

late into nuclear war in a heavily armed

and suspicious world. If the human race

puts its hopes for survival on nuclear

deterrence or a balance of military power

it is taking a serious risk.

2. Great Power responsihility - A second

proposal is that all states recognize that

the « great powers », and especially the

« super powers » (the United States and the

Soviet Union), with their overwhelming

military power should assume responsibility

for policing the world and maintaining

Order. Albania and China have perceived

from the behaviour of the two super powers

a conspiracy to divide the world into two

spheres within which each would exercise

imperial authority. John Foster Dulles, later

to become American Secretary of State,

proposed in 1941 a « voluntary system.

»

of world Order which would «rely upon

the nations which are dominant in the

world to exercise their power with a sense

of moral responsibility and with inteUigence...

It is practical wisdom », he continued, « to
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recognize that attempts at arbitrary restraint

and the monopolization of natural advan-

tages in the long run defeat themselves and

are self-destructive. The ' voluntary ' System

rehes upon nations following a course upon

which both morality and expediency coin-

cide. » This concept figured in President

Frankhn D. Roosevelt's proposal for « five

poHcemen» in early discussions of the

United Nations, and is given some recogni-

tion in the permanent seats and veto power

of the great powers in the Security Council

following the precedents of the igth Century

«Concert of Europe » and the League of

Nations Council. More recently Presidential

adviser McGeorge Bundy referring to uni-

lateral interventions by the United States

said that the United States must assume

« Great Power Responsibilities ».

This proposal seems to stand between

a balance of power and imperial conceptions

of a World System. In relation to one another

the great or super powers would be re-

strained only by moral sentiment or mutual

deterrence and, as pointed out above, those

restraints have not prevented wars in the

past, in fact history suggests that balance

of power Systems tend to bi-polarity between

the greatest powers and that, as in the

case of Rome and Carthage, France and

Habsburgs in the I7th and i8th centuries,

and the two alliances before World Wai I,

such bi-polarity rapidly leads to general

war. It generates antagonism which con-

vinces each that war is inevitable and the

one which believes that time is running

against it will initiate the war now, because

later its chances will be less. Reflection

upon the suicidal character of nuclear war

has prevented this normal development of

the cold war between the United States

and the Soviet Union since World War IL

But, as pointed out in discussing arms control

many circumstances make it unlikely that

this consideration will indefinitely postpone

nuclear war in a System of power politics

whether bi-polar or multi-polar. Arnold

Toynbee has pointed out in his Study of

History that the natural tendency of power

politics in the «time of troubles » is to

move toward bi-polarity and a series of

wars of increasing magnitude until one

great power conquers the other, initiating

the «universal» State and subjecting the

entire civilization to imperial rule. Such

a result might occur after the devastation

of nuclear war, but short of that it is likely

to be frustrated by the sentiment of na-

tionalism and self-determination which has

broken up empires since 1776, and especially

since World War II.

In any case the acceptance of great

power dominance would tend to division

of the World into spheres within each of

which one great power would exercise

hegemony subjecting the lesser states in

its area to satellite positions. Although

such relations of dominance and Subordi-

nation have offen existed in the past (i),

all States, affected by the sentiment of

national sovereignty have insisted on the

equality of states, and the United Nations

is based on the principle of « the sovereign

equality of all its members ». It seems

unlikely that a System in which five, two

or one of the dominant powers rules the

World through empire, hegemony, spheres

of interest, or a sense of responsibility can

meet the needs of the nuclear age.

(i) Such relations have been especially

prominent in the histories of China, India, the

United States (Monroe Doctrine), and the Soviet

Union. European States have tended to build

empires rather than satellite Systems though

protectorates and other satellite relations have

often appeared in the development of empires

either continental or overseas.
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3. World Federation - A third proposal

is that of World federation. Its advocates

have contemplated the development of the

United Nations so as to achieve general

and complete disarmament, a modest peace-

keeping force controUed by the United

Nations, more equitable representation of

peoples in United Nations political organs,

greater but limited executive and legislative

powers in these organs, compulsory Juris-

diction of the World Court in legal disputes,

and development of procedures for settling

international political disputes and for pro-

tection of human rights. Such a proposal

has been elaborated in detail by Grenville

Clark and Louis B. Sohn and is supported

by large organizations in many countries.

It is appealing as a long run goal. While

some advocate a world constitutional Con-

vention, most suggest steps by which world

federation might be achieved gradually.

There are, however, serious obstacles to its

achievement in a generation. The analogy

drawn to the movement from the Articles

of Confederation to the Constitution in

American history is hardly applicable be-

cause the national and ideological diffe-

rences among the peoples of the world are

so very mach greater than were the diffe-

rences among the peoples of the United

States in the 1780's. Furthermore the need

for central power against outside attack,

which was a major factor, as Hamilton

pointed out, in the acceptance of the

Constitution cannot exist in the world

as a whole. Contemporary nation-states are

not likely to submit voluntarily to a supreme

legislative and executive power until there

is considerable convergence in their social,

economic and political principles and ideo-

logies and considerable amelioration of their

conflicts of interest. Nor is it likely that

they will tolerate penetration by suprana-

tional authority to protect their own natio-

nals against their own authority so long as

the present difierence continue between

communist and free enterprise states about

the proper relations of man to the State.

In the United States, central protection of

human rights, while it did not prevent a

federation, eventually induced its temporary

break up in civil war. Protection of human

rights has, it is true, been achieved in

considerable measure among the states of

western Europe. But no such diversities

exist among the states in this area. For

the world as a whole, federation, centralizing

power and reaching down to the individual,

seems hardly feasible in a generation.

4. RegionaUsm - To meet the difficulties

of world federation it has been proposed

by Clarence Streit that the Atlantic states,

with considerable similarity of background

and civiHzation, should federate both for

defence against the communist block and

for maintaining order and liberty among

themselves. Count Coudenhove-Kalergi, al-

though primarily interested in the Pan

European movement, had earlier suggested

a universal System under whicn the great

regions of the world whose people resembled

each other in culture and institutions should

form five great federations or confederations,

Pan-Europe, Pan-America, East Asia, the

Soviet Union, and the British Empire.

The United Nations Charter recognizes the

expediency of « regional arrangements

»

(Art. 52) and the United Nations has

established regional economic commissions

for Europe, for Asia and the Far East,

for Latin America, and for Africa. Political

regional arrangements have been established

by the participating states in Western

Europe (Council of Europe, Common Market,

and Free Trade Community), the Atlantic

and Mediterranean area (Nato), Eastem

Europe and Russia (Warsaw agreement),

11
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the American continents (OAS), Africa

(OAU), the Middle East (Arab League),

Southeast Asia (Seato), and Central Asia

(Cento). Such arrangements may be useful

to promot economic Cooperation and poli-

tical adjustment among the members but

in relation to outside states they do not

differ from traditional alliances function-

ing in the system of power poUtics. The

Charter provisions permitting them to

engage in military action only in « col-

lective self-defence » against armed attack

(Art. 51) or with authorization of the

United Nations Security Council (Art. 53)

have been bypassed in practice. If their

members do not feel strong cultural, so-

cial, economic or historic bonds, such

regional groupings have survived only as

long as their members have feared outside

attack. Since the waning of the cold war

after the death of Stalin, the Nato, Warsaw,

Cento, and Seato alliances have tended

to disintegrate in spite of the efiorts of the

United States with a strong anti-communist

sentiment, to maintain Nato and, as an

aid in the Vietnam war, to revive Seato.

The Arab League existed mainly because

of common Opposition to the existence of

Israel, an attitude less vigorous among the

more distant Arab states and modified

by all of them by the results of the brief

war in June 1967. The Arab League, however,

as weU as the OAS, the Western European

organizations and the OAU have cultural,

economic, and historic grounds for cohesion

in addition to needs for defence. These

alliances, while perhaps at times useful in

maintaining a balance of power, have, in

some cases, contributed to maintaining arms

races and weakening the United Nations

because of their tendency to ignore the

provisions of the Charter subordinating their

military functioning to decisions and recom-

mendation of United Nations organs. Regio-

nal arrangements may assist in adjusting re-

lations among their members, but in exter-

nal relations they cannot transcend the weak-

nesses of the system of power politics, and

cannot contribute to the Solution of the

inter-regional problems which most endanger

the shrinking world of the atomic age.

5. Cosmopolitanism - There seems to

be little prospect within the ncxt generation

of establishing human solidarity and peace

by Converting all mankind to a religion or

ideology teaching brotherhood. For thou-

sands of years, at least since the time of

the Buddha in the 6th Century B. C. mission-

ary religions or secular ideologies have

taught by example, emotional appcal, or

rational doctrine that universal peace and

human Cooperation might be estal>lished if

all mankind accepted the particular teach-

ing, thus doing away with the necessity of se-

cular power. The missionary religions— Bud-

dhism, Christianity, Islam and otliers — and

the secular ideologies — cosmopoHtanism,

democracy, free trade, anarchism, s(»cialism,

and communism — have entertained this

hope though they have usually recognized

that temporal power would have to function

until the millenium when all mankind was

converted. During the Middle Ages, Chiis-

tendom, administered by the Pope and the

clergy, maintaincd considerable order in

western Europe in the I3th Century during

which local war was greatly limited by

observance of the Peace of God forbidding

hostihties in holy places and the Truce of

God forbidding hostilities on Sunday and

two days before and after in each week.

The Crusades by diverting belligerent urges

tu hostilities in the Middle East also assisted

in maintaining peace in Europe. Christendom,

however, could not whoUy dispense with

secular power and recognized the hierarchy

of secular power from the Holy Roman
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Emperor down. Islam also achieved some

harmony in the Dar al-Islam in the days

of the Great KhaUfs but it taught that

universal peace could only come after

conquest or conversion of the Dar al-Harb,

and to this end the Khalifs must exercise

temporal and miUtary as well as spiritual

power. The cosmopolitanism of Marcus

Aurelius, the i8th Century savants of the

age of enUghtenment, the believers in

natural law, government by consent of the

governed, free trade, and Marxism, all

recognized that civil government and the

conduct of international relations would

long require political and military power.

While anarchists thought political power

should be dispensed with immediately they

hoped to hasten its demise by assassination.

Marxists beheved that the socialist millenium

will come by historical determinism, but

in the meantime it must be helped on the

way by democratic procedures in each

State or, according to the communists, by

authoritarian « dictatorship of the Prole-

tariat» exerting power over the poHtical,

social and economic life in all states until

the universal commune has been achieve

and states have «withered away».

It is notable that even among those

ostensibly converted to a particular reUgion

or ideology, heresy or «levisionism » has

usually arisen justifying, in the opinion

of many, an « Inquisition » or forcible sup-

pression. There seems httle prospect that

aU men will be converted to any religion

or ideology assuring universal peace and

order in any foreseeable future or that if

they were, heresies leading to conflict could

be avoided. It seems Ukely that differences

in environment, history, and culture will

maintain differences in interests, opmions

and beliefs which can lead to conflict

among dilferent sections of the human race.

The Problem of a universal system is to

identify some values which all can share

and some procedures which will prevent

conflict from escalating to global war while

preserving much seif determination in na-

tions and other human groups.

6. International Organization - We have

considered national sovereignty restrained

only by arms control to balance military

power, centralization of power and respon-

sibility in a few great states or a single

State, World federation reaching down to

the individual and with central power

superior to that of any State, regional

federations or unions, and universal con-

version to a religion or ideology teaching

human brotherhood. These modeis, respec-

tively emphasizing the sentiments of natio-

nahsm, interventionism, federahsm, regio-

naUsm, and cosmopoHtanism, seem inade-

quate or unattainable within a generation.

They are not likely to so change the system

of power politics in time to eliminate its

danger. We must look to international

Organization, manifesting the sentiment of

internationalism which was considered by

statesmen the best Solution after the world

wars of the 20th Century (i).

This image of a universal system

expressed in the League of Nations Covenant

and the United Nations Charter includes

aspects of all. Its members recognize that

national states will continue to exist and

that their power must be balanced, but

not by a simple military balance between

(i) Many theoretical writers since Pierre

Dubois in the i4th. King George of Podiebrad

in the i5th, and fimeric Cruc6 in the lyth cen-

turies have proposed Systems of international

Organization generally for Europe and generally

for protection against the Turks. Such a plan

went into effect for a few years after the Napo-

leonic period.

13
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two or more states (i). The Charter contem-

plates a much more complicated System of

checks and balances involving the power

of the United Nations itself — economic,

political, legal, and military. It appreciates

that states with superior political power

will, and should, exercise more influence

in World politics than others but this

influence, recognized in the structure of

the Security Council, should be moderated

by the influence of other states in that

body and by the influence of all in the

General Assembly. Tt looks toward world

federation by developing the relative power

of the United Nations, by estabhshing its

peace-keeping forces while the nations grad-

ually disarm. Relationship with individuals

is also to be established by achieving

Covenants among states defining human

rights and etiective procedures for protecting

them. The United Nations encourages regio-

nal arrangements to adjust economic and

political relations among their members but

insists that in extemal relations they must

be controlled by the United Nations. It

(i) Q. Wright, Problems of Stahility and

Progress, p. 74 ff., reprinting article in Yale

Law Journal, August 1946, vol. 55. I suggested

in this article : « Conditions will no longer permit

a stable balance of power. Opinion will not yet

permit a stable world federation. The drift may

be, as it has been in similar situations in past

civilizations, toward a new world war which

might eventuate either in world empire or in

such complete destruction that technology and

science would decline in a new dark age. (...)

The United Nations represents the limit to which

present world opinion will go in the direction

of world federation. It must not be sacrificed

because it is not perfect. Rather it must be the

foundation on which to build as evolving opinion

permits» (pp. 77-78). This seems still true 23

years later. Arms control to deter nuclear war

and education on the need for affective interna-

tional law have progressed, but the danger that

war will escalate has increased.

recognizes cosmopolitanism by insisting that

certain universal values, expressed in the

purposes and principles of the Charter

must be accepted by all peoples and govern-

ments and provides procedures for their

maintenance.

The law of the Charter rests on the

international law which has developed during

the past centuries but with important

modifications especially in the use of force,

as noted in the next section.

This international system, though for-

mally accepted by nearly all states since

World War I has not been adequately

understood or observed. It did not prevent

World War II or numerous smaller wars,

though it has had some successes in both

the intcr-war period and the period since

World War IL It stopped a number of

incipient wars, and has implemented the

principles of self-determination by elimi-

nating empires. It has also forwarded

social and economic progress through the

Specialized Agencies and has made limited

progress in protecting human rights. PubHc

opinion has tended in practice to adhere

to nationalism in all states and to inter-

ventionism in the great states but in theory,

to cosmopolitanism or federalism. It has

not in either theory or practice given consis-

tent Support to the middle ground of

internationalism, a complicated concept,

which, as noted, includes elements of all

the others. Understanding and commitment

to this System seems to be a necessary

foundation for a satisfactory universal

System. Understanding of the conditions of

the world, and of the universal international

System most likely to improve them is

not, however, enough to meet the world's

Problems in the next generation. No system

can endure and operate unless maintained

by a System of law and continually adapted

to new conditions by a system of politics.
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International law and international Organi-

zation are essential elements in the founda-

tions of a universal international system.

III. International Law

International law has developed for

centuries by treaty, customs, and deduction

from generaUy accepted principles of law

by judges and jurists. It has assumed that

sovereign states are its subjects, that it is

designed to protect their interests, and

that the major interest of each is recognition

of its equality before the law and mainte-

nance of its territorial integrity and pohtical

independence. The latter implies freedom

in the exercise of its domestic Jurisdiction

and in the formulation and realization of

its foreign policy through means which

the law permits. This assumption implies

general acceptance of the division of the

world into states the boundaries of which

are artificial products of history often corres-

ponding to no geographic, cultural, lin-

guistic, economic, Strategie, or other rational

criterion.

Because of this artificiality of the state,

it has been suggested that man as an indivi-

dual, or mankind as a whole, should be

the subjects of universal law, and that the

dignity of man, government by the consent

of the governed, and human welfare should

be the fundamental interests which it is

designed to protect. The state, it is said,

is for man, not man for the State. Each

State, however, is dominated by a strong

sentiment of nationalism demanding ürst

of all respect for its territorial integrity

and political independence, and the material

power in the worid is controlled by govem-

ments prepared to use it in response to

this national demand. Peace and order m

the world, therefore, requires that the

interests of states be given consideration

ahead of the interests of individuals or

lesser groups, that universal law be interna-

tional rather than cosmopoUtan, and that

protection of human rights and the self-

determination of peoples proceed only grad-

ually. Under present conditions « peace will

serve justice better than justice will serve

peace » (i). As peoples converge in culture and

as nations become less self-centered, states

may voluntarily accept territorial changes

demanded by justice. They may also accept

institutions which regionally or generaUy

assure the dignity of man and government

by consent of the governed. With the present

assumptions of international law, however,

aggression against territorial integrity or

pohtical independence of a state, or inter-

vention in its domestic Jurisdiction, even

with such laudable aims as protection of

quman rights or suppression of civil strife,

must be considered illegal unless jusrified

by special circumstances recognized by

international law (2).

Because the basic assumptions of inter-

national law are artificial and their confor-

mity to fundamental conceptions of justice

often controversial, if the law is to be

observed, much of it must be expressed in

rules of order as clear as are the rules of

the road, so that states will be aware if

proposed action is a violation and the law

can, therefore, have a preventive as well

as a remedial influence. The identity of

sovereign states, the hmits of a state's

territory on land and sea, many procedural

rules, and the concepts of aggression, inter-

vention, and domestic Jurisdiction should

(i) Charles de Visscher, Theory and Rea-

lity in Public International Law, Princeton Univ.

Press, 1957. P- 328.

(2) This foUows from the terms of article

2 of the Charter.
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be defined as clearly as possible. In other

fields, such as the responsibility of states

for violations of law, the denial of justice

to aliens, the Interpretation of treaties,

and the duty of states to cooperate for

economic and social progress, international

law can only provide broad principles of

justice, like due process of law, specific

application of which depends on the facts

of a particular Situation. These fields of

law can usually be examined with due

deliberation by diplomacy or by interna-

tional tribunals without the danger to

peace involved in violation of the basic

rules of Order (i).

International law developed gradually

mainlv in the relations of European states,

adapting itself to new conditions by the

making of treaties, the growth of custom,

and the interpretation and application of

principles of justice by diplomats and

arbitral tribunals. The great changes in

technology and poUtics in the 20th Century

have required and induced more rapid

changes in the law by the conclusion of

many general treaties, sometimes called

({ international legislation » notably the Lea-

gue of Nations Covenant, the Kellogg-

Briand Pact and the United Nations

Charter. These treaties have radically chan-

ged the position of war and force under

international law and have established

organizations and procedures for the main-

tenance and development of the law.

The Charter declares that international

disputes be settled by peaceful means

(Art. 2, par. 3) and forbids the use or

threat of force in international relations

(Art. 2, par. 4) except in individual or

(i) On distinction between « rules of order »

and « principles of justice », see Q. Wright, The

Röle of International Law in the Elimination of

War, Manchester Univ. Press, 1961. chap. I.

coUective self-defence against armed attack

(Art. 51) or under authority of the United

Nations (Art. 39). It also by implication

forbids Intervention in the domestic Jurisdic-

tion of any state (Art. 2, par. 7) except by

the United Nations itself when necessary

to maintain or restore international peace

and security (Art. 39). It recognizes in

principle the self-determination of colonial

peoples (Art. 56, 73), respect for the protec-

tion of human rights and fundamental

freedoms (Art. 56) and the duty to promote

economic and social progress for all, espe-

cially the developing peoples (Art. 56).

These principles, however, are treated as

political rather than as legal, and are to

be reaHzed in law by the gradual processes

of treaty making, and custom resulting

from acquiescence in practice or in resolu-

tions of the United Nations or the Specia-

Hzed Agencies. The Charter also confers

on the Security Council authority to make

decisions binding on the members (Art. 25)

to maintain or restore international peace

and security (Art. 39) by provisional (Art. 40)

or enforcement measures (Art. 41-42). In

addition it confers wide powers to make

recommendations, on the Security Council

and on the General Assembly, for the pacific

settlement of disputes and situations and

on all other matters, political and legal,

within the scope of the Charter (Art. 11,

14. 33-38).

International law has been criticised

in some of the new states on the ground

that some of its rules are based on custom

which developed among European states

when the new states were colonies. These

customary rules, it is said, should not be

binding on the latter because they had

no opportunity to either accept or acquiesce

in them. It has also been suggested that

international law grew from principles of

Greek philosophy, Roman law, or Christi-

i)

anity applied by the classical European

Jurists and that these sources might not

conform to the philosophies and religions

accepted in Asia and Africa. These criticisms,

however, seem applicable to few of the

rules, principles and Standards of contempo-

rary international law. Most of that law

is deduced from the concept of the sovereign

territorial state which the new states accept

and the terms of the Charter and other

general treaties to which the new states

are generally parties. The actual concern of

the new states rests on the suspicion that

certain customary rules may give undue

protection to property and concessionary

rights of former imperial rulers or their

nationals or to other European Investors

and concessionaries (i). In this field broad

principles accepted by all states concerning

denial of justice and compensation for

nationalizations can be utilized to settle

specific confHcts. There is usually a reci-

procity of interest in these situations.

The desire of the new states to control

their resources and to encourage investment

is balanced against the desire of the investing

states to provide their nationals an opportu-

nity to invest and to be assured of fair

protecüon. Application of these general

principles may often prove adequate as

indicated by the debate over the initial

clause of the Covenant of Human Rights

concerning the right of a state to its natural

resources. It is unfortunate that certain

decisions of the International Court of

Justice, especially the South West African

decision, denying standing to Ethiopia and

Liberia to pursue their claim that South

Africa had violated its mandate, have given

(I) R. P. Anand, «Röle of the New Asian-

African Countries in the Present International

Legal Order » Am. Journ. Int. Law, 1962, vol. 56.

p. 383 ff.
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some Support to the fear that European

imperial concepts have had undue influence

in the court. This, however, was contrary

to the general trend of the Courts' judgments

and advisory opinions, as illustrated in the

Anglo-Iranian Oil Co. case and the advisory

opinions on South West Africa. It is to be

hoped that, as the personnel of the Court

becomes more representative of all parts

of the World, Asian and African states

will not be deterred from accepting the

compulsory juridiction.

IV. International Organization

Political institutions for change of law

and rights are no less essential for a universal

international System than legal institutions

to maintain the law. The system of di-

plomacy, the United Nations and the

Specialized Agencies were designed to supply

this need formerly met in some measure

by war and other uses of force. With the

latter in large measure outlawed, it was

hoped that the opportunities given by these

institutions for discussion, negotiation, re-

solution, acquiescence and acceptance would

be adequate to effect necessary changes,

even though subject to the principle of

international law that a state is not bound

by a new rule of law or a sacrifice of its

rights without its consent. This rule has

been thought to bar general legislative

authority in the United Nations capable

of changing the law by majority vote. The

Security Council can make binding decisions

for the maintenance or restoration of inter-

national peace and security (Art. 39).

subject, however, to the great power veto

(Art. 27). Quasi-legislative authority may

develop gradually from acceptance of Gene-

ral Assembly resolutions. They may establish

17
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niles of customary international law if

generalh^ acquiesced in. This process is

useful to Supplement the process of formal

treaty-making which establishes formal law,

binding, however, only on the states which

ratify the treaty. AppHcation of the principle

of effectiveness in the Interpretation of the

Charter and other treaties may also con-

tribute to the development of international

law. This principle gives weight to the

purpose of the treaty in applying it, in

contrast to the principle of restrictive

Interpretation holding that a sovereign state

is presumed to have consented to a minimum

limitation of its sovereignty in ratifying

a treaty. The principle of effectiveness has

been useful in the United Nations in develop-

ing the power of the General Assembly

to recommend on disputes or situations

when the Security Council was stalled by

a veto and of the Security Council to make

decisions on the theory that abstention is

not veto. The same problem was faced in

the United States and the Supreme Court's

apphcation of the principle of effectiveness

in interpreting the Constitution doubtless

accounts for the capacity of that Instrument

to function, in spite of the changes of

conditions which have occurred since it

went into effect in 1789.

Unfortunately states demanding change,

especially territorial change have not always

been content to utilize the peaceful proce-

dures of the United Nations and have

occupied territory and used force to compel

acceptance of treaties contrary to their

obHgations under the Charter, the Kellogg-

Briand Pact, and other treaties. It is to

be hoped that growing awareness of the

needs of the world for peace and for adequate

international law and Organization will

develop confidence in the United Nations

procedures for peaceful adjustment and

increased willingness of states to accept
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its resolutions for the settlement of political

disputes and the development of interna-

tional law.

CONCLUSION

I conclude that the foundations for a

universal international System are to be

found in education to develop more general

understanding of the conditions of the

present and emerging world, in commitment

of peoples and governments to the interna-

tional System established by the Charter,

and to the maintenance and development

of the existing universal legal and political

institutions by appropriate policies and

actions. People must be prepared to recog-

nize that their major national interests,

especially their interests in security, can

only be maintained in the atomic age in a

secure world, and that a secure world

under present conditions and probable con-

ditions for a considerable future, requires

general commitment to the Image of an

international world. Such a world implies

some qualification of sovereignty by effective

law.

The law and Organization to realize

this Image is in need of continuous improve-

ment. All actual states should be members

of the United Nations, thus making it

possible for the United Nations to function

in Central Europe and the Far East where

it is now hampered by the absence of

Germany, Mainland China, Korea, and

\'ietnam. All states should observe their

obligations under the Charter to settle

their international disputes peacefully, to

refrain from threat or use of force in inter-

national relations, and to refrain from

Intervention, military or subversive, in the

domestic affairs of other states especially

those beset by civil strife. If governments,

«

especially those of the great powers, should,

with the Support of the opinion of their

people, of the values of the nation and of

the law of the state, perceive that they

would serve their long run national interests

best by observing the obligations to which

their state is committed by international

law and the Charter, the United Nations

would be able to function as anticipated

at San Francisco.

The preference of the powers for unila-

teral intervention, as by Britain and France

at Suez (1956), by the Soviet Union in

Czechoslovakia (1948, 1968) and Hungary

(1956), by the United States in Cuba (1962),

San Domingo (1963), and Vietnam (1964),

and by China in India (1962) have seriously

impaired confidence in the United Nations,

have been of doubtful assistance to the

intervening states, and have induced smaller

states to ignore their obhgations as India

in Goa (1962), Indonesia in Malaysia (1962)

and Middle Eastern states in sporadic

hostiUties from 1949 to 1967.

The procedures of the United Nations

should be strengthened for the pacific

settlement of politic disputes, for estab-

hshing a cease-fire if hostilities occur, for

preventing foreign intervention in civil strife,

for facilitating United Nations intervention

if civil strife threatens to escalate into

international hostilities, and for maintaining

an adequate peace force for this purpose
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and for policing cease-fire lines. Most

important is the need to solve the finan-

cial problem of the United Nations. The

General Assembly's authority in this field

supported by the Court should be accepted

by all members.

The United Nations has been more

successful in stopping hostilities than in

preventing them by settling the underlying

problem. This is witnessed by the cease-

fire Hnes, supposed to be temporary, espe-

cially in the case of Vietnam, but which

remain as inadequate barriers to hostilities

in Germany, the Oder-Neisse line, Kashmir,

the Straits of Formosa, Korea, Vietnam,

the Middle East, and Cyprus.

Some such changes can be developed

by interpretation and practice, and others

by Charter amendment like those adopted

for increasing representation of new states

in the Security Council. The foundations

exist, however, in the formal acceptance

by states of the purposes, principles, organs,

and procedures of the United Nations.

The problem is to build on these foundations,

so that the international System which

they contemplate will supersede in practice,

as well as in theory and law, the inadequate

System of power politics which has led to

two major and many lesser wars in the

20th Century. Salvation of the worid from

the holocaust of nuclear war may provide

the necessary inducement.

POSTSCRIPT

Since writing this article I have had

the opportunity to read the contributions

to the CoMPRENDRE study of « the United

Nations, the State and PubUc Opinion»

in Vol. 31-32. These studies appear to

converge in recognizing that the United

Nations has not fulfilled the purposes of

the Charter to « save succeeding generations

from the scourge of war », that achievement

of this purpose is necessary for the survival
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of man in the shrinking, interdependent

World in which all parts are vulnerable to

sudden destruction by missile borne nuclear

weapons, and that the history of human

warfare, the persistence of the past causes

of war such as demands for national sover-

eignty, conflicts of ideologies about the

proper structure of human society, and

the feebleness of the sentiment of loyalty

to mankind, justify pessimism about man's

future.

The essayists, however, usually end

with hope that man's rationaHty may

triumph over these obstacles and suggest

action which might be taken to maintain

peace. Most of them perceive that education

must create a world public opinion, alive

to the dangers which the human race faces

and the need for change in the System of

international relations if these dangers are

to be avoided.

There are, however, differences among

the essayists on the character of the neces-

sary changes in the present System of

international politics, and the procedures

by which they should be achieved. Is an

effective world Organization impossible until

all States have become republics, as main-

tained by Montesquieu and Kant, or until

all have become socialistic as Marx asserted;

or is peaceful coexistence of states with

different social, economic and political

Systems the proper goal as asserted by

Khruschev? Must an effective world Orga-

nization include all states as John Foster

DuUes once asserted or should it be composed

only of states which the majority regard

as «peace loving » or as sufficiently tech-

nologically advanced and democratic to

cooperate? Must an effective structure for

peace assume that only states are the

actors and beneficiaries or must it assume,

as have the great religions and the ideo-

logies of democracy and socialism, that
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man is prior to the state, that the pur-

pose of the structure must be to protect

the dignity of man, and to subordinate

national loyalties and state sovereignty to

the interests of mankind? Should federa-

tions of states with a degree of cultural

similarity in the great regions of the world

be the actors in world poHtics and would

a structure of the world built about them

make for peace as suggested in the open-

ing essay by Carl Friedrich? Is world

peace dependent on a centralization of

military power capable of enforcing law

upon the member states, and upon in-

dividuals within them, as believed by em-

pire-builders in the past and by some

advocates of world governement today, or

can the power of world opinion and w^orld

law maintain peace even though military

forces remain divided among the na-

tions? Can the governments, under the

Stimulus of public opinion, develop the

United Nations suihciently to perform its

functions or must a world Conference of

peoples be summoned to realize « the revo-

lutionary idea of peace » as proposed by

Umberto Campagnolo?

The contributors to the Symposium

differ on these questions, but most of them

believe that the only feasible world structure

for peace is an international Organization

which assumes the continued existence of

nation states but subordinates their sover-

eignty to an international law which re-

quires states to settle their disputes peace-

fuUy, to refrain from the use of force in

international relations, and to respect one

anothers territorial integrity and indepen-

dence in the exercise of domestic Jurisdiction.

The United Nations, they recognize, is

such a structure, and its failure to prevent

the wars which have occurred since World

War II and to eliminate the danger of

nuclear war, they attribute partly to flaws

in its Constitution such as the veto, partly

to the failure of the member states to

recognize their interest in observing their

Charter obligations, but most of all to the

lack of a worid pubHc opinion convinced

that nation-states, valuable as they are

for many purposes, can not give security

through the threat or use of military force

and that governments must observe Charter

principles and obligations and be guided

in their foreign policies by Charter pur-

poses.

I was not surprised to discover that

the contributors from the Soviet Union

doubted whether a transformation of the

United Nations to a federal Organization

of the world, as proposed in the well known

Clark Sohn plan, is feasible, and while

convinced that universal acceptance of com-

munism would assure peace in the worid,

recognized that for a long time the peaceful

coexistence of states with different social

and economic Systems is the goal to be

striven for. Bart Landheer from the Nether-
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lands also suggested that analogies to na-

tional states had played too great a part

in thinking about the proper structure for

the world, and while a change of the present

System is needed, it should be based at

first on a stable balance of power, rather

than a hierarchical Organization.

The writers are together in believing

that the peoples of the world must under-

stand their soUdarity, their common danger,

the improbability of any technological ad-

vance assuring security by direct defense

or mutual deterrence, and that worid pubHc

opinion must play a major röle if govern-

ments and international agencies are to

manifest the determination and the inge-

nuity to surmount the difficulties presented

by sentiments of nationahsm, claims of

sovereignty, cultural diversities, ideological

conflicts, rival mihtary forces, and the

exclusion of some states from worid orga-

nizarions, and to develop the United Nations

into an instrumentaUty of peace in which

all can have confidence.
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THE UNITED STATES AND SELF-DETERMINATION:
PERSPECTIVES ON THE WILSONIAN CONCEPTION

By Michla Pomerance •

I.

Introduction

Ever since the principle of self-deteiTnination entered the lexicon of in-

ternational politics during World War I, American Foreign policymakers
have had to contend with problems revolving around that coneept. The
need to favor one or another claimant, each waving the banner of self-

determination and invoking the "right to determine its own fate," continues

to present dilemmas, often extremely troubling ones, for U.S. decision-

makers. Examples from recent history come readily to mind. The entire

post-World War II decolonization process entailed an endless series of such
dilemmas, and even after formal decolonization was all but completed,

such nagging issues as Katanga, Biafra, and Eritrea remained, not to men-
tion the problems of South Africa, Northern Ireland, the Middle East, and
Indochina. Indeed, even within America's own imperial domain, the

United States was faced with the conflicting demands of the Puerto Rican
nationahsts and the majority of the Puerto Rican electorate, the claims of

the Marianas as against those of Micronesia as a whole/ and demands for

cultural autonomy on the part of diverse ethnic groups.

Not surprisingly, perhaps, the latter-day diflBculties with the principle

were largely adumbrated in the Wilsonian period, and it is in an analysis

of the Wilsonian conception and of the efforts to implement it that one

may find the roots of the persistent conundrum surrounding self-deter-

mination. Hailed by Wilson as a guiding principle (if not the linchpin)

of the peace, self-determination in practice entailed complexities which
Wilson, by his own admission, had never dreamed of.^

The term "self-determination" has been rightly associated in the popu-

lär mind with Woodrow Wilson, although, in fact, he cannot claim true

patemity but only foster-fatherhood. In origin "a metaphor borrowed

* The Hebrew University of Jerusalem. This study was completed at the Woodrow
Wilson International Center for Scholars in Washington, D. C, where the author was

a Fellow during 1974-1975.

1 See the report on the recent plebiscite, conducted in the Marianas and resulting

in a more than three to one vote in favor of a commonwealth-style association with the

United States on the Puerto Rican model. Washington Post, June 18, 1975; and cf. the

critical editorial, id. June 21, 1975.

2 See, e.g., Wilson's addresses of September 6, 1919 at Des Meines and September

18, 1919 at San Francisco, in 2 Ray Stannard Baker and William E. Dodd (eds.),

War and Peace: Presidential Messages, Addresses, and Pubuc Papers (1917-

1924) 17-18, 259-60 (1927). Hereinafter cited as Baker and Dodd, War and Peace.

^3

r*^
1
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from the language of metaphysical speculatton," ' the expression gained

political currency in Socialist circles from the tum of the Century on, but it

did not enter into general vogue until about 1917.« Popu anzation of the

term even then owed more to the Bolsheviks than to Wilson,» and m no

small measure, Wilsons espousal of the principle of self-detenrnnation as a

central element of the peace was reactive to both Bolshevik initiatives and

wartime exigencies.«

Nevertheless, the concept of self-determinalion as a principle of the

•consent of the govemed" had been embraced by Wilson much earber

(his own favored expression was "self-government" ' ) and he had referred

to it in relation to the war as early as November 4 1915.» Moreover, al-

though he does not appear to have used the term self-determmabon pub-

licly until February 11, 1918 (contrary to populär belief Ae expression

nowhere appears in his Fourteen Points), his addresses of May 27, 1916

and lanuary 22, 1917, as well as his early wartime addresses are shot

through with the ideas which were later to be subsumed by bim m the

catch-all Phrase "self-detemiination." Thus, "every people, he had sai^

"has a right to choose the sovereignty under which they shall hve. And

"no peace can last, or ought to last, which does not recognize and accept

the principle that govemments derive aU their just powers from the consen

of the governed, and that no right anywhere exists to band peoples about

from sovereignty to sovereignty as if they were Pyoperty- /;
Above all

Wilsons reputation as the champion of the principle of self-determmation

rests on the fact that, of all the peacemakers at Versailles, he alone pubhcly

proclaimed the principle as the lodestar of the peace, and, at least m-

itially, he was believed.
, . , t

The Wilsonian conception of "seH-determination" may, obviously^ be

viewed in a myriad of ways, depending on the angle of the viewer. How-

ever, three general perspectives appear to have dominated the literature—

3 Arnold J. Toynbee, Self-Determination. The Qüabteblv Rev. (London), No. 484,

at 318 (1925). The "language" from jwhich it was borrowed was German, and the

term used was "selbstbestimmungsrecht."

«Wentworth B. Ofuatey-Kodjoe, "Self-Determination in International Law: To^yards

a DeBnition of the Principle" (Ph.D. dissertation, Columbia University, 1970), at 41-^.

»The Bolshevik slogan was: 'Teace without annexations and indemnities on the

basis of the self-determination of peoples." The first official Statement of war anns to

employ the term "self-determination" was made by the Russian Provisional Govern-

ment on AprU 9, 1917, apparently as a
•'«^U,

«^ ^oviet pressures Abno J. Maveb,

FoLmcAL Obicins or the New Dipdomacy 1917-1918, at 75 ( 1959).

e See, genetally, id. 341-44, 352-53.
^ , „. «s rr qr For

' See e e. 1 Bakeb and Dodd, War and Peace, supra note 2, at 65, 66, 98. For

Wüson-; thought on self-govemment, see generally Hari^v „No^^T^ Obicins

OF THE Foreign Poucv of Woodrow Wilson, passtm. especially 651-52 (1937).

.In that address he emphasized America's belief to 'Ue rigta o evej peopUjo

choose their own allegiance and be free of masters altogether. 1 Ray Stannard

B^R AND William E Dodd (eds.), The New Democracv: Presidential Messages,

New Democracy.
, , ^,.

9 2 id. 187.
10 Id. 411; see also 414.

^#
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pursuant to the principle of self-determination, and also such territorial

readjustments as may in the judgment of three fourths of the Dele-
gates be demanded by the welfare and manifest interest of the peoples
concerned, may be effected, if agreeable to those peoples; and that
territorial changes may in equity involve material compensation.
The Contracting Powers accept vvithout reservation the principle that
the peace of the world is superior in importance to every question
of political Jurisdiction or boundary.^^^

The Provision underwent several changes, in one of which the pro-

jected territorial adjustments were made dependent on the consent also

of "the States from which the territory is separated or to which it is

added," ^^* but ultimately it was dropped altogether, and Article X in its

final form referred only to respect for the territorial integrity and existing

political independence of the Members of the League. Wilson's attempt

to introduce the principle of self-determination in the Covenant had met
with objections even on the part of his own advisers. Thus, David Hunter

Miller had warned that since the Peace Conference could not possibly

satisfy all claims, "such general provisions will make that dissatisfaction

permanent, will compel every Power to engage in Propaganda and will

legalize irredentist agitation in at least all of Easteni Europe." ^^^ And as

for the alleged superiority of world peace to every question of political

Jurisdiction or boundary, Miller queried: "if a country cannot fight for its

territorial integrity, why should it be regarded as the subject of guar-

antees?" ^^^

Despite this deletion of the principle. of self-determination from the

Covenant, Wilson proceeded to speak ^s if it had in fact been incorporated,

maintaining his confidence in the League as the ultimate arbiter of claims

to self-determination. "There is nöfan oppressed people~inrthe"world,"

he stated, "which cannot henceforth get a hearing at the forum, and you

know, my fellow Citizens, what a hearing will mean if the cause of those

peoples is just." ^^^ Moreoyer, he took solace in the fact that Article X of

the~Covenant spoke only/of "external" aggression, explaining that "every

man who sat at that boaxd feltr that the right of revolutiou. was sacrßd_-e=s^

and must not be interfered with," "® But the "right of revolution'^merely $^<: ir^^

returneSt theTssüe^^ self-determination to where it had always been—in f^^A ^ J\

the realm of self-help—while Wilson had initially wished to transform the fCi^öluf.d^

right into one that would be confirmed or denied by international sanction.

It might be noted that Wilson's eflForts to square the circle and recon-

cile territorial integrity with claims to self-determination have been re-

peated, with no more success, in the United Nations. Thus, the famous

Declaration on Coloniahsm (General Assembly Resolution 1514) in effect

118 2 David Hunter Miller, The Drafting of the Covenant 12-13 (1928).

11* Id. 99. "* Id. 71.

118 Id. 71-72. He also noted that the United States had not acted on that prin-

ciple in rejecting the suggestions for U.S.-Mexican boundary rectifications Gontained in

the Zimmerman note.

iiT 1 Baker and Dodd, War and Peace, supra note 2, at 617; see also 2 id. 9, 244.

118 1 Id. 632.
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simply restates the dilemma by incorporating both the principles of self-

determination and territorial integrity."« The question of whose claim to

self-determination will receive priority over whose claim to territorial in-

tegrity remains unresolved. And while the "territorial integrity^' claims

of salt-water empires have been viewed as lacking in legitimacy, future

Problems of "self-determination vs. territorial integrity" will present less

clear-cut and more difficult aspects.^^o

If as Wüson himself realized, absolute self-determination was impos-

sible of achievement, how were those "selves" deprived in the present or

future of their "detennination" to be satisfied? The Solution he suggested

was the international protection of minorities which, in practice, raised as

many difficulties as it solved.^^^ First of all, the minorities regime was

not universally applied: all the Great Powers who harbored minonües

were exempt, including Italy, Germany, and France, and this aggravated

the sense of grievance of those states upon which minority obligations had

been imposed. They viewed the minorities' guarantees as undue restric-

tions of their "self-determination" and sovereignty.^" Secondly, there was

the Problem of steering the minorities regime between the Scylla of too

little autonomy to satisfy the minorities' desires for maintaining their

separateness and the Charybdis of so large a measure of autonomy and

"positive" rights as to create a "state within a State." ^" And finally, ot

course there loomed the problem of implementation and enforcement.

In respect of the minorities regime, Wilson s position was interesting.

He had a genuine concern for minorities in Europe, and this was reflected

in the initiatives he took to get clauses on minorities and religious liberties

included in the Covenant,^^* as well as in bis role as prime mover of the

minority regimes that were adopted.^^^ He deemed protection of minorities

to be an essential prop of the future peace. Yet, as far as the United

States itself was concerned, he frequently exhibited impatience and hos-

119 The more recent Declaration on Principles of International Law Conceming

Friendly Relations (CA. Resolution 2625 (XXV) of October 24, 1970) continues this

120 See Michla Pomerance, Methods of Seif-Determination and the Argument of

"Primitiveness," 12 Canadian Yearbook of International Law 38-66 (1974).

121 See generally, Julius Stone, International Guarantees of Minority Rights

(1932) and Inis L. Claude, Jr., National Minortties: An International Problem

(1955).
122 See eg Manley O. Hudsons comments in House and Seymour, supra note

40, at 213; and see Wilsons remarks in 1 Baker and Dodd, War and Peace, supra

note 2, at 306.
. . _

123 See the discussion of "negative" and "positive" minority protection in Claude,

National MiNORrriES, Part I, supra note 121. See also House and Seymour, supra

"""m^sVl MmLER,\u;.ra note 113, at 267-69; 2 id. 91, 105, 141, 145, 154, 237 273

74 282 283 286-87, 307, 315, and 323-25; and 3 Baker, supra note 29, at HO, 128-29,

and 150. Japan's introduction of a racial equality amendment led to the ultunate

defeat of the articie. 1 Miller, supra at 269; Fifield, supra note 58, at 158-69.

126 Claude, National Minortties, supra note 121, at 14; Tillman, supra note 13,

at 217-19.

11
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WHO GUARDS THE GUARDIANS: THIRD PARTIES
AND THE LAW OF ARMED CONFLICT

By David P. Forsythe

r^
Thös^eneva Diplomatie Conference on the ReaflBrmation and Develop-

ment of International Humanitarian Law in Armed Conflicts continues its

attempts to Supplement the 1949 Geneva Conventions, and in so doing to

make the bulk of jus in hello consonant w^ith factual reality. The first

Session of the Conference in 1974 provisionally adopted one highly im-

portant article out of 137 presented to the Conference by the International

Committee of the Red Cross (ICRC).^ The second Session in 1975 pro-

visionally adopted 77 articles pertaining to such important subjects as the

definition of a nonintemational armed conflict, the protection of civilians

and civilian goods, medical transport, environmental protection, and pro-

tection of journalists.

Also among the subjects provisionally treated by the 1975 session was

that of the Protecting Power System—the rights and duties of neutral states

or their Substitutes to supervise the Implementation of the law of interna-

tional armed conflict. This is a crucial part of the law. The debate at the

1975 Session on the Protecting Power System is one indication of the

strength of the movement to guarantee that the law on the books does

indeed become the applied law in war. That debate also reflects the

strength of the movement to give nonstate third parties, such as the ICRC
or the United Nations, the right to supervise application of the law. These

are two sides of the same coin. Moreover, in addition to formal super-

vision through the Protecting Power System, other supervisory mechanisms

are affected by the articles adopted at the 1975 session. All of these de-

• Associate Professor of Political Science, University of Nebraska; Visiting Fellow,

Princeton Center of International Studies.

The author was an observer at the 1975 session of the Geneva Conference on Hu!l_

manitarian Law, representing the Joint Committee for the Re-appraisal of the Red

Cross. This article is the sole responsibility of the author, who benefited from com-

ments on an earlier draft by Red Cross and governmental participants in that Confer-

ence. The author is especially indebted to Col. G. I. A. D. Draper and Professor

Georges Abi-Saab for their comments.
'

iThe ICRC drew up, in consultation with individuals and governments, two draft

protocols to the 1949 Conventions, the first pertaining to international armed conflict,

the second to nonintemational armed conflict. The one highly important article pro-

visionally adopted in committee, but not formally adopted in Conference plenary, per-

tains to the material field of application of Protocol I, that i^, the definition of an

international armed conflict. For a review of the first session, see D. Forsythe, The

1974 Diplomatie Conference on Humanitarian Law: Same Observations, 69 AJIL 77

(1975); cf. R. Baxter, Humanitarian Law or Humanitarian Politics: The 1974 Diplo-

matie Conference on Humanitarian Law, 16 Harvard Int. L. J. 1 (1975); and Suckow,

The Development of International Humanitarian Law: A Case Study, 12 R. Int.

COMMN. JURISTS (1974).

41
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velopments relating to the supervision of the law of armed conflict will be

the subject of this article.

States, especially those engaged in armed conflict, are under the pri-

mary legal Obligation to apply the law.^ States remain, in effect, the

guardians of the law. But once again in 1975 a strong sentiment existed

conceming the need to guard the guardians.

I.

The Background to 1975

The practice of supervising the law of armed conflict has been little

known, Httie understood, and little studied. It is thus useful to review

briefly certain points conceming the background to the 1975 debates.

Legal Evolution

The institution of Protecting Powers in general international law goes

back centuries to the practice of powerful states' asserting the right to

Protect certain Citizens of vveaker states in a third State of their residence.^

By World War I, it seems to have been the case that the role of the Pro-

tecting Powers was accepted in customary international law, that a State

of origin had the right to protect its nationals in the State of residence

through a Protecting Power, and that "the State of Residence must accept

such protection." *

As far as the law of armed conflict is concerned, Protecting Powers had

no special rights until perhaps 1870, and for some 60 years thereafter these

rights were not clear. In World War I, Protecting Powers did operate to

some extent, but in view of the interstate frictions that could be produced

by energetic Protecting Power action, "it is not surprising that Protecting

Powers generally avoided anything spectacular in their work of safeguard-

ing enemy persons and interests." '

What is important for later legal developments is that, in addition to the

work done by Protecting Powers during World War I, the ICRC and Na-

tional Red Gross Societies provided unofficial supervision of some of the

law, usually through entering places of detention in order to provide ma-

terial and medical assistance to individuals.« In this process, Red Gross

2 1949 Geneva Conventions, Art. 1. 6 UST 3316; TIAS No. 3364; 75 UNTS 135;

47AJILSUPP. 119 (1953).

8J. PiCTET, Geneva Conventions of 12 August 1949: 3 Commentary 92-103

(i960).

'

^ o «
4 F. SiORDET, The Geneva Conventions of 1949: The Question of Scrutiny 5

/ 1953 )

.

»Zd at 8 See furtlier Franklin, Protection of Foreign Interests (1946); H. S.

Levie, Prisoners of War and the Protecting Power, 55 AJIL 374 (1961); G. Draper,

Implementation of International Law in Armed Conflict, 48 Int. Rel 40 (1972).

• The ICRC was the original agency in the international Red Gross movement. Com-

posed only of Swiss nationals, the ICRC has been the primary Red Gross actor in sit-

uations of armed conflicts and for the protection of detainees in general. National Red

Gross Societies, once recognized by the ICRC, have tended to act independenüy.
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oflBcials made observations to the detaining authorities regarding the Stan-

dards of detention. This supervision of the law "was unoflScial but not

ineflFective." ^ "If the lot of prisoners had been slightly improved, and
the Hague Regulations had not been entirely ignored, it was in many cases

because there had been some sort of scrutiny, in fact if not in law." ®

On the basis of experience in World War I, the ICRC proposed a man-
datory System of third party supervision to the 1929 Diplomatie Conference

on Prisoners of War, with itself in a central position:

The Contracting Govemments, in case of war, shall mandate to the
ICRC the mission of appointing roving Commissions, composed of

Citizens of neutral States, whose duty it shall be to ensure that the
belligerents make regulär application of the provisions of the present
Convention.®

This proposal the 1929 Conference rejected, but it adopted a nonmandatory

System. This was the first treaty provision pertaining to Protecting Powers

in the law of armed conflict. Article 86 provided that ".
. . a guarantee

of the regulär application of the present Convention will be found in the

possibility of collaboration between Protecting Powers . .
/' ^^ This word-

ing was indeed "slightly comic," ^^ the words being a product of states'

ejfforts to avoid a precise legal Obligation while recognizing the need for

supervision. The 1929 Conference also aflSrmed in Article 88 the right of

the ICRC to practice humanitarian protection and assistance with the con-

sent of the parties.

During World War II, Protecting Powers again operated to some ex-

tent, with Switzerland or Sweden becoming the Protecting Power for al-

most all belligerents. Again, the ICRC supplemented the activity of Pro-

tecting Powers by its traditional humanitarian work of protection and

assistance to individuals.^^

After that war, the 1949 Geneva Conference again took up the subject

of scrutiny. Three changes were made; (1) Protecting Powers were pro-

vided for not only in the Prisoner of War Convention but in all four Con-

ventions produced by that Conference; (2) the activity of Protecting

Powers was made mandatory; and (3) oflBcial Substitutes were mentioned

for the first time.

With regard to the function of Protecting Powers, Common Article

8/8/8/9 States, in part, "The present Convention shall be applied with the

co-operation and under the scrutiny of the Protecting Powers whose duty

it is to safeguard the interests of the Parties to the conflict . . . The said

While the ICRC has frequently operated on both sides of an international armed con-

flict, National Red Gross Societies have basically operated directly with regard to

conationals. A brief review of Red Cross activity pertaining to armed conflicts and

other forms of conflict is found in D. Forsythe, Present Role of the Red Cross in

Protection (1975).

^ Siordet, supra note 4, at 9. ^ id, at 11.

» Quoted in id. at 12. i« Quoted in Picrirr, supra note 3, at 94.

11 Siordet, supra note 4, at 15.

12 See ICRC, Report of the International Committee of the Red Gross on rrs

AcTiviTiES During the Second World War, (1948) three volumes.
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delegates [of Protecting Powers] shall be subject to the approval of the

Power with which they are to carry out their duties."

With regard to official Substitutes, Article 10 of the Prisoners of War

Convention provides:

The High Contracting Parties may at any time agree to entrust to

an Organization which oflFers all guarantees of impartiality and eflBcacy

the duties incumbent on the Protecting Powers by virtue of the present

Convention.

When prisoners of war do not benefit or cease to benefit, no matter

for what reason, by the activities of a Protecting Power or of an Or-

ganization provided for in the first paragraph above, the Detaining

Power shall request a neutral State, or such an Organization, to under-

take the functions performed under the present Convention by a Pro-

tecting Power designated by the Parties to a conflict.

If protection cannot be arranged accordingly, the Detaining Power

shall request or shall accept, subject to the provisions of this Article,

the offer of the Services of a humanitarian Organization, such as the

International Committee of the Red Cross, to assume the humanitarian

functions performed by Protecting Powers under the present Con-

vention.^^

Substitutes for Protecting Powers were written into the law, not because

neutral states were viewed as ineffective, but because there might not be

any neutral states in World War III and because in World War II Protect-

ing Powers had ceased to function when a belligerent State went out of

"legal or actual existence." ^*

Once again, aside from the tasks assigned to Protecting Powers and their

oflBcial Substitutes, the ICRC was authorized to carry out its traditional

tasks with the consent of the parties. Article 9 of the Prisoners of War

Convention reads: "

The provisions of the present Convention constitute no obstacle to

the humanitarian activities which the International Committee of the

Red Cross or any other impartial humanitarian Organization may, sub-

ject to the consent of the parties to the conflict concerned, undertake

for the protection of prisoners of war and their relief

.

Moreover, the ICRC was authorized by the 1949 Conventions not only to

become an oflBcial Substitute under certain conditions (Article 10/10/10/11)

and an unoflBcial Substitute (Article 9/9/9/10) but also to engage in such

specific tasks as operating the Central Information Agency under Article

140 of the Civilians Convention. Among its functions was the right to visit

places of detention, whether or not a Protecting Power or oflBcial Substitute

18 Article 8 in the first three Conventions of 1949 becomes Article 9 in the Fourth.

Article 10 in the first three becomes Article 11 in the Fouilh.

14 Pjcxet, supra note 3, at 111.

16 The wording of Common Article 9/9/9/10 is slightly different in each Convention.

PiCTET, supra note 3, at 106, observes the connection between this general article and

other articles mentioning specific functions of the ICRC. This same connection can

be estabhshed for the CiviHans Convention as well.
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was designated by belligerents (Article 126 of the Prisoners of War Con-
vention; Article 143 of the Civilians Convention). These ICRC Visits were
to occur automatically, subject only to the detaining state's consent to the

particular ICRC delegate, but not to the Visits in principle."

All of these provisions in the 1949 Conventions covered only international

armed conflicts, not nonintemational armed conflicts." Therefore, with
regard to international armed conflict, the 1949 treaties provided the basis

for a complex process of supervision, both de jure and de facto. There
were three possible forms of official supervision: (1) belHgerent-appointed

Protecting Powers, (2) belHgerent-designated oflBcial Substitutes, and (3)
automatic introduction of an oflBcial Substitute hke the ICRC. There were
two forms of unoflBcial supervision, one limited, one generali (1) the auto-

matic introduction of the ICRC to perform specific humanitarian Visits to

detainees and tracing; and (2) the possible introduction of Red Cross

agencies to perform traditional humanitarian tasks of an unspecified nature.

UnoflBcial supervision was a byproduct of Red Cross protection and assis-

tance to individuals.

Almost all the states in the world have accepted the 1949 Conventions,

with their provision for oflBcial supervision in Common Articles 8/8/8/9
and 10/10/10/11 and for unoflBcial supervision in Common Article 9/9/9/10
and otherwise.^^

Recent Application

Despite widespread acceptance of the idea of oflBcial supervision of the

law of international armed conflict as found in the 1949 Geneva Conven-

tions, states have not generally given eflFect to or accepted that oflBcial

lö The automatic nature of ICRC detention Visits has not attracted much attention.

In part, this is because the commentary on these provisions is not completely clear.

For example, in the official commentary on the Third Convention, at 106, there seems

to be an implication that Article 126, paragraph 4, on Visits to detainees is to be read

in conjunction with Article 9 requiring the consent of the Detaining Power. By con-

trast, at 606, it is said that visits are performed "to some degree automatically." While

it is not clear in the text, "to some degree automatically" refers to State consent for

individual ICRC delegates only, not to consent for the visit. This is the ICRC view,

as established through interviews. See further Pictet, supra note 3, at 106, 602—06.

The commentary is particularly unclear at 605, para. 1. The commentary on the

Fourth Convention is similar.

Another reason that the automatic nature of these visits has received so little atten-

tion is that the ICRC does not emphasize clear legal distinctions in much of its work.

It is more interested in protecting and assisting victims than in differentiating tradi-

tional activities from specific tasks, and both from other possible bases of ICRC action.

This approach is, of course, quite acceptable to states which are not eager to admit

automatic rights to third parties.

1^ The Protecting Power System, formally and narrowly defined, pertains only to

international armed conflict as regulated by the four 1949 Conventions. If a noninter-

national armed conflict exists, then only Common Article 3 of the 1949 Conventions

apphes. This article states, in part, "[a]n impartial humanitarian body, such as the

International Committee of the Red Cross, may offer its Services to the Parties to the

conflict." There is no reference to a Protecting Power or a Substitute.

18 Socialist reservations are analyzed at p. 52 infra.
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supervision in specific situations during the period of 1949-1974. Super-

vision in international armed conflicts remains for the most part unofficial

through the ICRC.

Since 1949, Protecting Powers have been appointed in three situations

of conflict. In two situations the ICRC has attempted to use Article 10 to

obtain the introduction of an official Substitute for a Protecting Power. In

no Situation has an official Substitute actually functioned as such, either by

beUigerent appointment or by automatic introduction.^» In numerous situa-

tions the ICRC has exercised humanitarian protection and assistance—and

unofficial supervision.

The legal basis of the ICRC involvement, as well as exactly what activ-

ity was being supervised, was not always agreed upon. The ICRC could

Claim either "specific tasks" or "traditional activities." Or in situations in

which the legal nature of the conflict was in controversy, it could claim

that its actions feil under Common Article 3 of the 1949 Conventions per-

taining to noninternational armed conflicts, or even under its own Statutes

and its right of initiative to offer humanitarian help in any Situation.^«

It is useful to take a closer look at the three cases of Protecting Powers

and the two cases of attempted introduction of an official Substitute.'^

Suez Affair: When France, Israel, and the United Kingdom attacked

Egypt in 1956, Switzerland was appointed the Protecting Power for Egypt

and France—and also between Egypt and the United Kingdom, the latter

of which had not ratified the 1949 Conventions but agreed to apply them.

Israel attempted to appoint the Netherlands as its Protecting Power, but

Egypt never gave its consent. The ICRC was active under Common Ar-

ticle 9/9/9/10 and other provisions relating to specific tasks.

Two further points are relevant to this present inquiry. First, the United

Kingdom, despite having a Protecting Power, tumed to the ICRC in an

effort to Protect and assist the British community in Egypt. (This involved

improving Communications, insuring that personal daily needs were met,

planning for a possible civihan evacuation, and checking on detainees.)

Secondly, the ICRC, in trying to improve the appUcation of the Geneva

19 It is important to recall that Common Article 10/10/10/11 of the 1949 Conven-

tions States that the parties "shall request or shall accept. . .
." Thus according to

that law, an offer of Services by the ICRC legally entails an automatic acceptance by

a State, if no other supervision is provided under Common Articles 8/8/8/9 and

20 For example, in the Situation of violence in Northern Ireland in the 1970's, the

ICRC was permitted by the British Government to visit certain detainees as long as

there was no reference to Common Article 3 or the Geneva Conventions as a whole.

This ICRC presence in a violent Situation, without reference to the law of armed

conflict, is a common phenomenon; See Forsythe, supra note 6, passim.

21 The three cases of Protecting Powers are mentioned in J. Pictet, Le Droit

HUMANITAmE ET LA PROTECTION DES ViCTIMES DE LA GUERRE (1973). A COnciSC

review of the reasons for not using the Protecting Power system since 1949 is found

in Abi-Saab, Le Renforcement Du Systeme D'Application Des RSgles Du Droit Hu-

manitaire, 12 Rev. de Droit Penal Milttaire et de Droit de la Guerre 223-40,

especially at 227-29 ( 1973). The Statements in the text reflect the results of mterviews

carried out by the author in Geneva during 1972-1975.
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Conventions, offered itself to Egypt and Israel as an oflBcial Substitute for

a Protecting Power and made specific reference inter alia to the third para-

graph of Common Article 10/10/10/11 of the 1949 Conventions. Thus the

ICRC sought to have itself automatically accepted as an oflScial Substitute.

Israel responded with a conditional aflBrmation, subject to reciprocity by
Egypt. Egypt never replied to the original or subsequent ICRC Com-
munications.

Goa Affair: When India attacked the Portuguese enclave of Goa in 1961,

it had already appointed Egypt as its general Protecting Power. Portugal

had appointed Brazil in this context of broken diplomatic relations. The
appointments were agreed to. The ICRC became involved under Common
Article 9/9/9/10 and provisions relating to specific functions. Portugal,

despite having Brazil as a Protecting Power, tumed to the ICRC in order

to guarantee protection and assistance to detained and wounded Portuguese.

Bangladesh Affair: When violence erupted in what was then East Pakis-

tan in 1971, the Government of Pakistan first refused entry to the ICRC,
then permitted a Red Gross tracing service for missing persons under the

ICRC's right of initiative. When violence continued and the Indian army
intervened, the ICRC expanded its activities of protection and assistance

under Common Article 9/9/9/10 and provisions relating to specific activ-

ities. Switzerland was named a Protecting Power by both India and Pakis-

tan. Eniergent Bangladesh, generally unrecognized in the legal sense ex-

cept by India, was withöut a Protecting Power.

Problems developed with regard to the role of the Protecting Power.

Switzerland and Pakistan interpreted that role to include both the repre-

sentation of State interests under the 1969 Vienna Convention and the

supervision of the 1949 Geneva Conventions. India, however, saw Swit-

zerland's role as limited to the former Convention and denied Switzerland

access to detained Pakistanis (except for certain Pakistanis taken prisoners

on the western front of the war). The ICRC gained access to prisoners

of war held by Bangladesh, India, and Pakistan and to civihan detainees

held by India in camps (but not to civilian Pakistanis held in Indian

prisons) and to civilians held by Pakistan. Furthermore, the ICRC pro-

vided protection and assistance to the Bihari minority in Bangladesh. All

of this occurred under Common Article 9/9/9/10 and other provisions of

the Conventions.

In this Situation, Switzerland and the ICRC agreed on a division of labor.

Switzerland dealt with the so-called political and economic interests of the

belligerents, such as the repatriation of consular staffs. The ICRC dealt

with the needs of detainees and other humanitarian matters. Switzerland

agreed to lend diplomatic support to the ICRC's efforts, if needed.

Middle East Conflict: In addition to the three situations above in which

Protecting Powers were appointed, one of which also entailed an ICRC

oflFer of Services under Common Article 9/9/9/10, the continuation of the

Middle East conflict into the 1970's led the ICRC again to offer its Services

as an official Substitute for a Protecting Power. From December 1971

until September 1972, the ICRC directed special attention to the question
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of superVision of the Geneva Conventions in its dealings with Egypt, Jor-

dan, Lebanon, Syria, and Israel. In particular, the ICRC indicated that

it was prepared to become an official Substitute. In September 1972 the

ICRC formally presented itself as an official Substitute. There was no

clearly affirmative response to the ICRC from any party."

Allof thispracticeindicates:
., . m . i

(1) a long-standing effort to introduce Protecting Powers or their official

Substitutes into situations of international armed conflict to guarantee ap-

phcation of the law;
r i i .x. i.

(2) a parallel development of unofficial supervision of the law through

Red Cross activities of humanitarian protection and assistance, practiced

primarily by the ICRC;

(3) infrequent recourse to Protecting Powers since 1949 and no recourse

to official Substitutes;
-n x j^- ^

(4) frequent reUance on the ICRC, even in situations where Protecting

Powers were appointed; indeed, Protecting Powers in the foiin of neutral

States do not seem to have constituted the answer to the need for super-

vision of the law of armed conffict, especially in the period since 1949.

The 1975 Protecting Power System

It is against this background that the debate on the Protecting Power

System occurred at the 1975 Session of the Geneva Diplomatie Conference.^«

Committee I of the Conference, in adopting Article 5 of Protocol I, ap-

proved a supplemental Protecting Power System that is mandatory in mter-

national armed conflicts, reinforces the process of appointing Protecting

Powers, and provides for Substitutes. The crucial question in 1975 was

whether a Substitute could assume that role automatically, if Protectog

Powers or other Substitutes were not designated by the belUgerents.
^

The

answer to this question hes in a careful examination of Committee I's de-

bates and in the wording adopted.

First of all, new paragraph 1 of Article 5 of Protocol I makes even clearer

than the 1949 wording the mandatory nature of the appointment of Pro-

tecting Powers in international armed confficts:

It is the duty of the Parties to a conffict from the beginning of that

conffict to secure the supervision and implementation of the Conven-

22 ICRC, Annual Report, at 69-70 (1972). With regard to the other situations

referred to' above, ICRC publications are generally silent regarding the legal differences

between the roles of Protecting Powers, official Substitutes, and the Red Cross. This is

not only because the precise legal basis of ICRC action is frequently unclear (the

parties may disagree as to whether an armed conflict exists, and if so whether it is

international or nonintemational), but also, because it does not matter to the ICRC

whether it is or is not discharging a function authorized by a treaty, for what it does

in the field is the same in either case. ^ , , , ^-ui ^7 *

It appears that the ICRC tried to become an official Substitute in the Middie bast

in the 1970's primarily because of long-standing difficulties in implementing parts of

the Fourth Convention of 1949 in Israeh occupied territory, a Situation that the ICRC

was to "deplore." ICRC, Annual Report 6 (1973).

28 This is not to say that the participants were famiHar with the background. In-

deed, the reverse seemed to be true.
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tions and the present Protocol by the application of the System of Pro-

tecting Powers, including inter alia their designation and acceptance,

in accordance with the following paragraphs. Such Powers shall have
the duty of safeguarding the interests of the Parties to the conflict.

There was httle Opposition to the mandatory principle in 1975, and in gen-

eral Httle diflSculty in adopting this first paragraph of Articie 5. The idea

that Protecting Powers should represent not the interests of belHgerents but

the interests of the international Community had some support. The United

Kingdom made this argument, and Israel and India spoke to the question

without taking a clear stand. The ICRC said that it represented the inter-

national community.2* But the 1949 formulation was repeated on this

point in the 1975 version. This paragraph was adopted in committee 72-1-2.

The second paragraph of new Articie 5 seeks to promote rapid action in

the appointment and acceptance of Protecting Powers. The paragraph

was noncontroversial and adopted by consensus

:

From the beginning of a Situation referred to in articie 1 of the present

Protocol, each Party to the conflict shall without delay designate a

Protecting Power for the purpose of applying the Conventions and the

present Protocol and shall without delay and for the same purpose

permit the activities of a Protecting Power designated by the ad\'erse

Party and accepted as such by it.

The next paragraph of new Articie 5 covers a subject not found in the

1949 Conventions—that of the specific process of appointment:

If a Protecting Power has not been designated or accepted from the

beginning of a Situation referred to in articie 1 of the present Protocol,

the International Committee of the Red Cross, without prejudice to the

right of any other impartial humanitarian Organization to do likewise,

shall offer its good Offices to the Parties to the conflict, wdth a view to

the designation without delay of Protecting Powers to which the Parties

to the conflict consent. For that purpose, it may, inter alia, ask each

Party to provide it with a list of at least five States which the Party

considers acceptable to act as Protecting Power on its behalf in relation

to another Party to the conflict and ask the other Party to provide a

list of at least five States which it would accept to fulfill this function;

it shall compare them and seek the agreement of any proposed State

named on both lists.

Once again, there was Httle controversy over this third paragraph. Some

concern was expressed that the drafting of the paragraph permitted all

sorts of organizations to intervene in the process at any time, thus perhaps

making for confusion. A number of delegations said that the wording im-

plied priority to the ICRC, but a Spanish proposal to this effect was de-

feated in committee plenary.^« The paragraph was approved 65-0-3.

2* The UK Statement is found in CDDH/I/SR.28, March 18, 1975, at 15; Israel's

in CDDH/I/SR.18, Feb. 10, 1975, at 4; India's in CDDH/I/SR.19, Feb. 12, 1975, at

7; the ICRCs in CDDH/I/SR.17, Feb. 7, 1975, at 10.

25 See CDDH/I/SR.27, at 24-25. The Swiss delegation also presented a proposal

to this effect but withdrew it, contenting itself with a Statement of explanation of vote.

On the role of other "humanitarian" organizations and the repatriation pf prjsoners of
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The real debate in 1975 on the Protecting Power System concemed para-

graph 4 of new Article 5, pertaining to Substitutes. Thirteen formal amend-
ments to the ICRC draft Protocol touched upon this issue, plus informal

proposals in the Working Group created to handle Article 5. The ICRC
itself had presented not one but two formulations in regard to Substitutes:

Proposal I

If, despite the foregoing, no Protecting Power is appointed, the Inter-

national Committee of the Red Cross may assume the functions of a
Substitute within the meaning of Article 2(e), provided the Parties to

the confliet agree and insofar as those functions are compatible with
its own activities.

Proposal II

If, despite the foregoing, no Protecting Power is appointed, the Parties

to the confliet shall accept the oflFer made by the International Com-
mittee of the Red Cross, if it deems necessary, to act as a Substitute

within the meaning of Article 2(e).^®

These formulations by the ICRC and its Statements on the subject of the

Protecting Power System were extremely important. The ICRC took a

highly active role in the negotiations, departing from its more usual role

of being a technical drafting secretariat. This change was explained by
the head of the ICRC delegation:

While the ICRC was pleased to place the technical skill of its experts
at the Diplomatie Conference's disposal, it did not consider that it

should take a stand on provisions which mainly concerned govem-
ments. It was for them alone to decide on the commitments they
wished to undertake. That was the reason for the ICRC's frequent
reticence during the Conference. In the article at present under dis-

cussion, however, special functions of great importance were envisaged
for the ICRC, and it would therefore be useful for delegations to
know its views on the subject.^^

What the ICRC wanted, which was implicit in its texts and made clear

by the Statements of its representatives, was the nonautomatic introduction
of itself as a Substitute for Protecting Powers in certain situations. It did
not wish to be thrust upon a belligerent against its or the belHgerent's
wishes. The then President of the ICRC had stated this in the course of
the preparatory meetings leading up to the Diplomatie Conference:

... I think it is necessaiy . . . to confirm that the ICRC proposes to
make use of the power conferred on it to assume the role of Substitute
for the Protecting Power whenever it considers it necessary and possi-
ble to do so. This role should not, however, be automatically im-
posed on the ICRC. Only when all other possibiHties were exhausted

war, see Falk, International Law Aspects of Repatriation of Prisoners of War during
Hostilüies, 67 AJIL 465 (1973); cf. Levie, International Law Aspects of Repatriation
of Prisoners of War during Hostilüies: A Reply, id. at 693.

26 ICRC, Draft Additional Protcxjols to the Geneva Conventions of August 12,
1949, at 4 ( 1973). In the ICRC draft, this was paragraph 3 of Article 5. The "2(e)"
refers to the legal definition of an official Substitute, that is, ".

. . an Organization acting
in place of a Protecting Power in accordance with article 5." CDDH/I/235 at 2.

27 Statement of J. Pictet, in CDDH/I/SR.27, at 21.
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would the ICRC offer its Services. Any such offer would then require

the agreement of the Parties concemed.^^

The ICRC delegate in Committee I reaflBrmed this stand on several occa-

sions during the 1975 debates, and he actively pursued this line in the

Working Group.^**

These Statements had the important effect of making clear that there was

no difference in the legal Obligation contained in the two ICRC proposals

regarding oflFers of an official Substitute. The first proposal exphcitly men-

tioned specific State consent as being necessary for the acceptance of the

Substitute. The second proposal appeared to State the reverse in the words

"shall accept the offer made by the International Committee of the Red

Gross, if it deems necessary. . .
." But ICRC Statements indicated the

ICRC would never consider it necessary to make a formal offer to serve

as Substitute unless the parties in advance of that offer indicated their con-

sent to die ICRC.

This caused the Egyptian spokesman to remark:

The first of the proposed alternatives (I) contributed little that was

new. The second (II) went further, since it obhged the parties to

the conflict to accept the ICRC's offer—an offer it would only make

if it could be accepted by the parties. The Situation therefore con-

stituted a vicious circle.^"

The difference between the two ICRC proposals was a matter of psycho-

logical pressure. The debate was about the use of law to generate pressure

on a State. The negotiating process was concerned with "word politics,"

or the use of legal wording to create expectations about what states should

do, whatever the precise legal Obligation.«^ This was perceived by a num-

ber of participants at the 1975 session. It was articulated clearly by the

Australian spokesman:

What was needed ... was a text which would place the maximum

pressure upon belligerent States to accept a machinery of Protectmg

Powers which would not in any way infringe their national sovereignty.

That ... was precisely what the ICRC had had in mmd. . .

The two alternative texts provided by the ICRC . . .
were not far

apart, since neither was intended to provide for the automatic or

compulsory appointment of the ICRC as a Substitute for a Protectmg

Power. His delegation preferred Proposal II, not because it made it

more obhgatory for the party concerned to accept the otier ot the

ICRC but because it appeared to do so. . .

.«^

Now a number of states had been in favor, at some point, or reaffirming

the automatic introduction of a Substitute found in the third paragraph of

Common Article 10/10/10/11 of the 1949 Conventions. Many of these

arrived at a position of support for the ICRC's Proposal II on the basis of

28 ICRC Draft Additionai. Protocols, supra note 26, at 13. Cf. the ICRC pro-

posal in 1929 calling for the automatic appointment of Substitutes by the ICRC.

29 Statements of Antoine Martin, CDDH/I/SR.17, at 6, 11.

so Statement of Georges Abi-Saab, CDDH/I/SR.17, at 14.

81 See in general T. Franck and E. Weisband, Word PoLmcs, (1972).

»2 Statement by T. W. Cutts, CDDH/I/SR.19, at 4-5.



52 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70

reasoning similar to the Australian. Desiring a strong System of super-

vision, they regarded the ICRC as the only acceptable automatic Substi-

tute. When the ICRC refused to become an automatic Substitute, these

States very early in the long negotiating process supported Proposal II as

the best System obtainable. Others among the states favoring maintenance

of the clear legal principle of an automatic Substitute carried their fight on

into the 1975 session. In this group were Belgium, the Netherlands, the

United Kingdom, Pakistan, Bangladesh, and Greece, inter alia. Spain

would have had the ICRC appoint an automatic Substitute.*^ Most of

these finally and reluctantly also gave their support to Proposal IL

This was principally because the Socialist group was unyielding in its

Opposition to the principle of automaticity. A number of Third World

States, as well as France, were also strongly opposed to automaticity. When

the United States showed a willingness to compromise with the Socialist

group on this issue, the states in favor of automaticity found it diflBcult to

rally support. The Socialist states were intensely opposed to the Operation

of an oflBcial Substitute without the specifically expressed consent of the

State involved.^* They stressed the rights of national sovereignty and re-

called their reservations against the automatic acceptance of a Substitute

found in Common Article 10/10/10/11 of the 1949 treaties.»' They were

unmoved by the Danish argument that national sovereignty and State con-

sent found their exercise in adherence to the legal instrument, making

specific State consent regarding Substitutes redundant.^* They sought to

generate support for the ICRC's Proposal I, in part by asking the ICRC

representative if he did not favor it, and in part by urging acceptance of

similar Eastern European amendments.^^

The United States, despite its past diflBculties in Indochina in obtaining

supervision of detention conditions for its nationals and despite Speeches in

Committee I stressing the need for "openness and accountability" in the

law,^^ was not in favor of automaticity. Confronted by both the Socialist

33 See the formal amendments contained in CDDH/56, Sept. 16, 1974, passim:

CDDH/I/24 (Pakistan); CDDH/I/67 {U.K. et al); CDDH/I/77 (Spain); CDDH/I/31
(Greece); and see the Statement by the delegate of Bangladesh in CDDH/I/SR.18, at

12-13. It is interesting tliat some of the states pressing the ICRC to assume the role

of automatic Substitute were non-Westem and had had some difFerences of opinion with

the ICRC in the past.

3* China and Albania did not attend the 1975 session; nor did South Africa. Docu-

mentation of the Socialist position is so extensive as to be superfluous.

35 See Claude Pilloud, Reservations to the 1949 Geneva Conventions, 7-10

(1958); and Pictet, supra note 3, at 114. The ICRC prefers to refer to these sub-

missions as interpretations rather than reservations.

3« CDDH/I/SR.18, at 2-3.

87 See the query by the Soviet delegate in CDDH/I/SR.17, at 11, leading to an ICRC
reply which seemed to say there was no legal difference between the two ICRC pro-

posals. See also the amendment put forward by the Soviet Union, Byelonissia, and

the Ukraine, CDDH/I/70, in CDDH/56, at 36.

88 Statement by Maj. Gen. George Pnigh, in CDDH/I/SR.17, at 4-5, referring to

R. R. Baxter, Some Existing Problems of Humanitarian Law, in The Concept of In-

ternational Armed Conflict: Further Outlook, at 6, Proc. of the Int. Sympo-

sium ON Humanitarian Law, Brüssels, 12-14 Dec. ( 1974 )

.
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and ICRC Stands on the question, the United States supported Proposal IL

While American spokesmen said the delegation was not under instructions

to fit this Diplomatie Conference into the pattern of detente between itself

and the Soviet Union, that delegation nevertheless TeTT it^ wise to seek a

compromise with the Soviet Union and Eastem European states and to

workföf a Protecting Power System that could be adopted by consensus.

Many Western states, such as Canada and Switzerland, found this to be

the determining factor; they found it diflBcult to disagree with what the

Americans, Russians, and ICRC agreed Xo.^^

In addition to this central debate about what type of Obligation should

exist regarding the offer of Services of a Substitute was the related ques-

tion of what type of Organization could make that offer. Roth the ICRC

proposals mentioned itself only, which was not so much an act of vanity

as a reflection of the fact that, aside from Protecting Powers, only the ICRC

had systematically^if unoflBcially, supervised the law of armed conflict

This propo5ed"[CRC monop^oly was widely supportedjiQt only by Western ^/c C
delegations butHsö by certain Third World delggat^ons like Indonesia.**^ turru^^^i-ir^'^

CjheiSociaHst group, however, was strongly opposedlto an ICRC monop-

oly andSvas supported by a number of^JThird World delegations such as

Brazil. Most of the Eastern European delegations did not question the

impartiälity or efficacy'of the ICRC in their formal interventions. Rather,

they spoke of expanding the number of possible Substitutes with a view

to enhancing the effectiveness of the law, a position parallel to that taken

in certain Third World Statements. Several Eastern European delegates

indicated in private discussions their belief that the ICRC was indeed

trying to be neutral in its work. To the extent that some of these delegates

had reservations about the work of the ICRC in ^etnam, these were offset

by favorable views of the ICRC's work iir t^hile after the overthrow of

President Allende,^
l

Despite^Öiemct that no^one could name any organizatjon ^other than

theJCRCjhat might servTas a fönnn~substitute, there was compromise

oVtihiTpoint as well, which is reflected in the report of the Working Group

on Article 5. As reported out by that Group, paragraph 4 of Article 5 reads:

If, despite the foregoing, there is no Protecting Power, the Parties to

the conflict shall accept without delay an offer which may be made

by the International Committee of the Red Gross or by any other

Organization which offers all guarantees of impartiahty and efficacy,

after due consultations with the said Parties and taking into account

3» This Paragraph is based on findings from Interviews during and after the 1975

Session.

*oit is again interesting {supra note 32) that a number of delegations praising the

ICRC were non-Westem and had had differences of opinion with the ICRC. This had

been the case with Indonesia in dealing with the ICRC over the question of politieal

prisoners since 1965. Yet see the Indonesian statement in CDDH/I/SR.28, March 18,

1975, at 8.
,. -r^ T

*i This Paragraph is based on findings from Interviews during the 1975 session. In

Chile the ICRC has worked extensively to protect and assist "leftist" detainees and their

families under the military Junta.
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the result of these eonsuhatio- to ae^f
.^^^^^^^^^ SiesÄe

ing of such a Substitute IS ^"He<:t to tte co^^^^^^^
^^^

Protocol.

, , ( r^mmittpp I this formulation, reflecting an East-West

In the plenary of ^0««™««; l^,f ;°"^^^i „
'

„^ed unacceptable to

compromise based on *e ICRC s ProP"

J
^P

l„„^,d to the

fifteen states sHU struggbng for »"'"'"''^''^'jy;
^

, j ^^^^^ in the

United Kations to provide an automatio -bsh^te a^
^ '^^^^ ^^ ^rab

plenary of the Committee Norway, with the support ot pnm y

group, moved the adoption of paragraph 4 bis:

If the disCharge of all or Pa.;t «f *e [u^^^^^^^^^^

may designate a body to undertake these funcbons.

iTie supporting argument was that *- was a^^o gu^^g-^e^^^^

eration of a Substitute and to i^aJJoveAejoc«*^. ottoe^n^^^^^

in this respect The^^^^^^^Z^tt^ tÄgnate
ing was open to negotiation ^nd ^^^ "^

"""^e High Commissioner for

not only one of its own agencies, ^uch as the tiig

Refugees, but also a non-UN agency, siiö\as thejCRCoi^Wor

ofjChuiches^^tri^d Westernideg^o_nsopJäd5^ -
7;^^^^

feäs. Both argued in f- of *e a>.proimse al-dy -^ed
^^^^ ^^

need for consensus approval of Article 5 in toio. ^ «
consent

affirmed their commitment to state sovereignty -^ ^P!?^J^%£X1";
and many Western^^^^^^^^'l^^^^^^^
~^^^äil^^^^ atl^^confid^^^n the United

'ZC^' Hnas_r^^^
Moreover, a'representativT^lhriJiüted Nations hadTf^Ufffie^orK

ing Group:

T1.P United Nations Charter is the one and soU somce of ^^^ United

Charter and the possible activities of an unspecifed t^««*««
.^f^.f

o «nlution such as that contained in article 5. llie Unitea iNduuu:.

LvP r L 1 roecial responsibUities in the field of peace and security.

Under ihe 5?esent formulation of draft paragraph 4 bis it does not

«2 CDDH/I/235, at 3. This was a merger of earUer proposals by Syria. the Arab

'""CDDH/I/S, at 2-3. Ttis idea had been articulated for a number of years.

See ICRC, supra note 27, at 13.

4* CDDH/I/SR.27, at 5.

1
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appear clearly which responsibility, if any, the United Nations organs

would be called upon to undertake.*^

Whatever the intrinsic merits of the above reasoiiing, the UN representa-

tive indicated a süong reserve to the UN's being involved in the applica-

tion of the law of armed conflict, and this did not help the prospects of

4-bis. It also did not help the prospect of having the question of inves-

tigation and reporting mentioned in the paragraph, für this interjected yet

another controversial element into the amendment.

Paragraph 4-bis was rejected by a vote of 32-27-16, the affirmative votes

falling far short of the necessary two-thirds needed for adoption. After

further parliamentary maneuvering, paragraph 4 as reported out of the

Working Group was adopted 53-10-8. The rest of Article 5 was eventually

adopted also:

5. The designation and acceptance of Protecting Powers for the sole

purpose of applying the Conventions and the present Protocol shall not

affect the legal Status of the Parties to the conflict or of any territory,

including occupied territory.

6 The maintenance of diplomatic relations between Parties to the

conflict or the entrusting of the protection of a Partys interests and

those of its nationals to a tiiird State according to the Vienna Conven-

tion on Diplomatic Relations does not constitute an obstacle to the

appointment of Protecting Powers for the sole purpose of applymg the

Conventions and the present Protocol.

7. Whenever hereafter in the present Protocol mention is made of a

Protecting Power, such mention also includes any Substitute.'^

Article 5 in its entirety was finally adopted by Committee I by consensus.

The plenary of the Conference took note of that adoption. Formal Con-

ference approval is still pending.

Meaning of the 1975 Debate

The 1975 session of the Geneva Diplomatic Conference injts^nsidera-

tion of the Protecting Power system, manifested a central[tens^between

die widespread desire for more effective supervision of tiie law of armed

ict^, on die other band, the equally widespread desire for adoption
CO

byico^se5s{I§\and universal acceptance of the norms. The tension was pro-

nouS3id%Söause of the earUer decision to make Article 5 of Protocol I a

4« CDDH/I/GT/48, Marcli 10, 1975, at 2, emphasis in the original.

46 The fifth Paragraph was apparently a response to the 1956 Situation between Eg>'pt

and Israel, where Egypt may have hesitated to accept the Netherlands as Israel's Pro-

tecting Power for fear of thereby recognizing Israel.

The sixth paragraph was a response to the 1962 Indo-Chinese border war m which

China argued that it did not have need of a Protecting Power and that India should

not have allowed the ICRC to visit detained Chinese nationals, because diplomatic re-

lations were not broken. See Jerome Alan Cohen and Shao-chun Leng, The Sino-

Indian Dispute over the Internment and Detention of Chinese in India, in J. Cohen

(ed.) China's Practice of International Law: Some Case Studies, 268-320

(1972). The second part of paragraph six was a response to the confusion in 1971

over the role of Switzerland in the war for Bangladesh. See supra p. 47.
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nonreservable item.- Thus Opposition by a State to Article 5 could lead

to its rejection of the entire Protocol.

In dealing with the Protecting Power System, two approaches were thus

available to states. They could seek a compromise, or they could attenipt

to create a very strong System. The latter approach would have probably

entailed taking Article 5 out from the nonreservable category, strugglmg to

secure Conference adoption, accepting a number of reservations agamst the

strong System, and hoping for a withdrawal of the reservations over tmie.

The approach chosen was compromise, especially on the question of Sub-

stitutes as found in Article 5, paragraph 4. The result gave rise to some

confusion. The appearance of automaticity is created by the wordmg,

the Parties to the conflict shall accept without delay an offer . . . ,

after due consultations with the said Parties and taking into account the

result of these consultations, to act as a Substitute." Yet the functiomng

of the Substitute is subsequently expHcitly made dependent on specific state

consent, and the System established is thus a regression from the auto-

maticity of Paragraph 3 of Common Article 10/10/10/11 in the 1949 Con-

ventions and a general concession to state consent. This article of the 1949

Conventions, however, remains legally valid for states that might choose to

activate it, as the new Article 5 of Protocol I Supplements but does not

erase the 1949 Conventions.
.

This new formulation was, at least to the Spanish delegate, illogical,

imperfect and incomplete." *« This criticism was not met by the ItaÜan

argument that the formulation permitted the "ICRC to offer its Services as

a Substitute, after consultations with the Parties but without their consent

being necessary. Only the exercise of the functions of the Substitute is

subordinated to the acceptance of the Parties." *« This was legal hair-

splitting par excellence; no matter how accurate, it was without immediate

significance to the victims of armed conflict.

What has been written about the 1949 Protecting Power System, as found

in Common Article 8/8/8/9, is also true of the 1975 formulation found in

new Article 5:

[The Article] as it emerged from the debates of the Diplomatie Con-

ference may appear to be faulty. It is. The Diplomatie Conference

was not a meeting of jurists only. It was not concerned with purely

scientific law to be treated on purely academic grounds . . . But the

enunciation of . . . principles came from plenipotentiaries who, as the

representatives of sovereign States, were equally oonscious of their duty

to Protect their countries* sovereignty.**®

As to the meaning of what was done at the 1975 Session on this issue,

again there are two views. One sees new Article 5 as not a reaffirmation

47 Draft Protocol I, Article 85. Article 85 has not yet been adopted.

48 CDDH/I/SR.28, at 9.

*» Jd. at 11, author's translation of the French.

Bo SiORDET, supra note 4, at 34. Cf. the "scientific" proposals for better law con-

tained in Levie, Some Major Inadequacies in the Existing Law Relating to the Protec-

tion of Individuais During Armed Coriftict, 19 Hammarskjöld Forum passim (1970).
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and development of the law but a step backward, or, as the Egyptian

spokesman phrased it, a "retrogression." " This, it is argued, is primarüy

because state consent has been exphcitly introduced into the functiomng ot

the Substitute, whereas this was not found in Common Article 10/10/10/11

of die 1949 Conventions. While the ICRC did not have to offer its Services

under the 1949 treaties, a Detaining Power had to request third party

superVision, perhaps by the ICRC, in the event that no Protecting Power

functioned. This request could have forced ICRC involvement. Hence a

critical View of the 1975 draft is held especiaUy by a number of Third

World and Western delegations.

On the other band, some see new Article 5 as a simple confirmation ot

reality—that the provisions adopted in 1949 were too far ahead of their

time and therefore generally unused and unworkable. Moreover, in so far

as the ICRC as an official Substitute is concerned, the argument can be

made that under the 1949 provisions a belligerent did have the opportunity

to express its ad hoc consent for the functioning of the ICRC, since under

Article 126 of the Prisoners of War Convention, each ICRC delegate must

have the consent of the belUgerent." Moreover, old Common Article 10/

10/10/11 remains on the books.

Which of these two competing views is correct wül probably be deter-

mined by state practice in the future—assuming tiie final adoption of, and

adherence to, Protocol I and the existence of international armed conflicts

in the legal sense. It is difficult to know now whether tiie future pattern

wiU be- (1) the appointment of Protecting Powers, perhaps stimulated

through the good offices of the ICRC or other third party; (2) appointment

of official Substitutes under Common Article 10/10/10/11 of the 1949

treaties; (3) the offer of Services by a potential Substitute, wheüier tiie

ICRC or some other body, after consultations either under the old Con-

ventions or tiie new Protocol; or (4) no third party supervision, for what-

ever reason.
r n i

It is after all, only with a long-range perspective that one can tully eval-

uate the action of the 1975 Session on the Protecting Power System. As the

delegate of Tunisia said, ".
. . international law is a law in the process of

elaboration and that which could mark a notable progress, but seems today

premature to certain mdividuals, can be reahzed in the more or less near

future." " If international humanitarian law is made to appear more at-

tractive to tiie greatest number of states, including especially tiie Socialist

and Third World states most strongly committed to tiie specific exercise of

State consent, and if some appearance is maintained of automaticity for Sub-

stitutes of Protecting Powers, and ff the ICRC's diplomacy and field Opera-

tions find expanded acceptance, then future legal developments may very

well achieve what seems premature to some today. The 1975 session took

61 CDDH/I/SR.28, at 3.
. j • -. fV.f

62 See PiCTET, supra note 3, 603-f. However, the generally accepted view is that

State consent for delegates cannot legally be used to block Visits; some delegate(s) must

be accepled.
r t t? i.

»3 CDDH/I/28, at 16; author's translation ot the French.
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„0 revolutionary steps with regard to the rights of Substitutes for Protecting

Powers. But it may have laid the basis for that step in the future. Thus

it may have taken one step backward for the sake of two steps forward at

a later time. Then again, it may have simply taken a step backward.

Supervision: A Broadeb View

It is essential to emphasize the importance of unofficial supervision for

the law of armed conflict and to take account of the way m which that

function is performed, primarily by the ICRC.

Common Article 9/9/9/10 of the Geneva Conventions, pertainmg to the

traditional humamtarian tasks, remains unchanged. Moreover, both^e

general and the specific functions of the ICRC, abeady found in the 1949

treaties, appear to be strengthened by new Article 70-bis:

The Parties to the conffict shall grant to the International Committee

of the Red Gross all facilities within their power so as to enable it to

carry out the humanitarian role assigned to it by the Conventions and

the present Protocol in order to ensure protection and assistance to the

^Sctims of conflicts; the International Committee of tJie Red Gross may

ILo^^ry out any other humanitarian activities in favor of these vic-

tos, sub^ert to tte consent of the Parties to the conflict concerned.»

Therefore, the specific tasks of the ICRC and their automatic nature are

reafBrmed in Protocol I—as well as the general humanitarian functions of

that Organization. The parties "shall grant" to the ICRC what is needed

for the exercise of the specific functions of humanitarian protection and

Article 70-bis conveys the expectation that the ICRC wül be functioning.

While Red Gross protection and assistance is undefined in law and perhaps

undefinable in practice,^=^ surely that protection and assistance includes

most of the Protecting Power's tasks. The ICRC has stated that it per-

forms "many of the functions of Substitutes for Protecting Powers as part

of its traditional activities."^« And the ICRC has largely given up its

previous effort to distingiiish between humanitarian and other tasks of the

Protecting Power."

Thus a minimally adequate supervision would seem to be assured m the

future through ICRC action, regardless of the disposition of new Article 5.

Whether or not the introduction of the ICRC is automatic may become an

academic question, if there is a general expectation that the ICRC will be-

come systematically involved in armed conflicts in order to assure that

humanitarian needs are met."

6* CDDH/I/285, April 9, 1975, at 2. It was adopted by consensus. Comments on

this article are found primarüy in CDDH/I/SR.37, April 4, 1975. Cf. especially Article

125 of Convention III of 1949.

68 See FoRSYTHE, supra note 6, passim

86 Statement of ICRC representative Antoine Martin in CDDH/I/SR.17, at 11.

67 For a largely unpersuasive eflFort to draw that distinction, see Siordet, supra note

4, at 71 and passim. See also Pictet, supra note 3, at 112-13.
'

68 With regard to automaticity in the performance of humanitarian tasks, new Article

70-bis strengthens the legal basis for specific tasks and reaffirms old Common Article

9/9/9/10.
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A "minimally adequate supervision" involves two things. One is the

abihty to identify humanitarian need and to respond to it logistically and

technically and in terms of material goods. The long record of the ICRC

in this regard and its recent efforts in the Middle East and Sub-Continent,

not to mention Cyprus, suggest clearly that the ICRC is able to provide

effective protection and assistance, which is precisely the meaning of im-

plementing the law. A second dimension to adequate supervision is the

ability to get states to change their policies when such policies are outside

the rules. The ICRC has taken the approach of a "friendly legal adviser

'

rather than a "policeman." The results are inconclusive historically. All

that can be said is that the ICRC has had some success in this matter and

that "public finger shaking" and reprisals have not proven any more effec-

tive. In historical perspective, and in the hght of events in 1956 and 1971

in particular, the ICRC may have more capacity for effective supervising

of the law than have governments that have assumed the role of Protecting

Power. In any event, it is important to distinguish an ideological or

sentimental preference for states as Protecting Powers from the capacity

of the ICRC to supervise the law in its most important sense—protection

and assistance for individuals.

The ICRC could of course encounter some difficulty in providing min-

imally adequate supervision of the law. Supervising the actions of a na-

tional Hberation movement could be one area of difficulty. Supervising

the application of the law in the area of combat, as compared with rear

areas, is another. And being asked to testify at a war crimes trial is a

third. In general, neutral states would experience the same problems.

Testimony in war crimes proceedings would seem to present special Prob-

lems to the ICRC, as it usually avoids pubhc Statements as to what its

delegates have seen. On the other band, a trial would provide the ICRC

wdth the opportunity to make a pubhc contribution to protecting human

rights, based on the penal provisions to be inserted in Protocol I. Also,

presumably states and individuals would prefer to have in court represent-

atives of the ICRC with its reputation for integrity and responsible action,

rather than officials of a State serving as Protecting Power which might

be motivated by realpolitik.

The above analysis, stressing the probable effectiveness of unofficial su-

pervision, is not to behttle the importance of certain proposals aimed at

creating a commission of inquiry in the case of alleged violations of the

laws of armed conffict."» Nor is it to minimize the importance of the effort

to write penal provisions into the Draft Protocols «° or of certain articles

69 See especially the proposal of Denmark, New Zealand, and Sweden, for a perma-

nent International Enquiry Commission, to be appointed by the ICRC, contained in

CDDH/I/241, March 19, 1975, with supporting arguments in an unofficial "Explana-

tory Memorandum" dated March 21, 1975, distributed by the Swedish delegation. Cf.

a Pakistani proposal in CDDH/I/267, March 25, 1975.

«0 There is an effort to write part of the Nuremberg principles on individual respon-

sibility into the Draft Protocols. See especially Draft Protocol I, Section II, "Re-

pression of Breaches of the Conventions and of the Present Protocol/' and such subjects

as breaches, grave breaches, superior orders, extradition, etc.
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provisionaUy adopted in 1975 concerning other State action, such as a meet-

ing of signatories to discuss "general" problems in the application of the

law «^ the training of qualified experts in the law of armed conflict within

the national domain,«=^ and reporting by the parties on their dissemination

of the law to the ICRC and to Switzerland as the depositary govemment

of the Conventions and Protocols.«« All of these provisions pertain to su-

pervision too, and if one or more of these provisions are adopted and taken

seriously they could result in improved application of the law. But at least

in the near futui'e it is submitted that the presence of the ICRC in a Situa-

tion of violence is the best guarantee that supervision wül occur. The

locus standi of the ICRC is a secondary question—not unimportant, as the

question of civilian protection under IsraeU control demonstrates, but still

secondary.

The actual work of the ICRC is not restricted to a Situation of interna-

tional armed conflict, as is tiie case for Protecting Powers and official Sub-

stitutes. In a noninternational armed conflict too, there appears to be a

presumption that the ICRC will operate. Article 8, paragraph 4, of Draft

Protocol II States, "The parties to the conflict shall endeavour to facihtate

Visits to the persons referred to in the opening paragraph of paragraph 1

and in paragraph 3 by representatives of an impartial humanitarian Orga-

nization." «* This is stronger than old Common Article 3 of the 1949 Con-

ventions which simply authorized the ICRC to offer its Services.«^ Addi-

tionally, the ICRC supervises the Implementation of humanitarian norms,

quite aside from any reference to its functions in the law of armed conflict,

international or noninternational.^^ Thus the presence of the ICRC in a

Situation of violence, even if the ICRC is not an official Substitute, is likely

61 See Art. 7 of Protocol I. This was provisionaUy adopted in Committee I after

a separate vote inter alia on the word "general." One can conceive, however, of a

majority of states deciding that, say, Israeli practices in occupied territory constitute

not a specific but a general problem in humanitarian law. On the other hand, the

slowness of action by such a large group and the realpolitik of the process are not

likely to permit this mechanism to be an efiFective medium of supervision.

62 See Arts. 6 and 71 of Protocol I.

68 See Art. 72 in Protocol I. This was provisionaUy adopted in Committee I over

some Opposition by the Socialist group to the paragraph on reporting. On the other

hand, Norway wanted the ICRC to use the reporting procedure to set Standards as

to proper reporting on efforts at dissemination. CDDH/I/SR.38, April 11, 1975, at 8.

6* Paragraphs 1 and 3 of this Article 8 in Draft Protocol II refer to persons intemed

or detained "for reasons in relation to the armed conflict." The ICRC is the only

third party that has systematically supervised the embryonic law of nonintemational

armed conflict. "Among private organizations, the International Committee of the Red

Cross has labored longest and hardest to extend the law of war to internal conflicts."

James E. Bond, The Rules of Riot 39 and passim ( 1974).

65 See further Draft Protocol II, Article 39 ( a reafiirmation of old Article 3 ) .
There

have been few formal declarations by govemments formaUy accepting the applica-

bility of Common Article 3. Clear examples of such declarations are those by the

French Govemment in Algeria (1956-1962); and by the Govemment of Chile (1973-

1975). The latter fact is not generally known.

66 In addition to Forsythe, supra note 6, see J. Moreillon, Le Comite Inter-

national de LA CrOIX-ROUGE et LA PROTECTION DES DeTENUS PoLTTIQUES, (1973).
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to be more efficacious than the activity of Protecting Powers. Also the

ICRC is Hkely to be less handicapped by any legal dispute as to the overall

nature of the conflict.

CONCLUSIONS

While the 1975 debate on the Protecting Power System showed no rev-

olutionary developments in legal thinking and while it required a major

struggle—not entirely successfully concluded—to reaffirm concepts in the

1949 Conventions, much sentiment existed in favor of improved apphcation

of the law. This took the form not only of minority sentiment for auto-

matic introduction of official Substitutes, but also of majority sentiment for

maintaining the appearance of as stoong a Protecting Power System as was

consistent with consensus adoption of the Protocol. Within that latter con-

straint there was a widespread and successful effort to generate as much

pressure as possible on a belligerent to obtain third party supervision. As

the Italian delegate remarked, new Article 5 was not the best Solution but

"le moins mauvais qui pouvait etre envisage dans les circonstances ac-

tuelles."
«^

Moreover, if it be agreed that the Conference gave something away with

its right hand, it tended to take it back with its left. That is to say, to the

extent that the Conference gave something away in writing specific State

consent into the Operation of an official Substitute under new paragraph 4

of Article 5, which was not in Common Article 10/10/10/11 of the 1949

Conventions, it tended to strengthen other forms of third party supervision.

This is especially true of new Article 70-bis, and also of a whole series of

articles on ancillary or secondary modes of supervision in Protocol I, as

noted above. This trend extends as well to Draft Protocol II and non-

international armed conflicts, where the position of the ICRC is clearly

strengthened in relation to detained individuals.

What is Hkely to be important in the near future, as in the past, is un-

official supervision by the ICRC. In the intermediate future the activities

of the national experts and national reports to the ICRC may well Supple-

ment direct ICRC supervision. And in the distant future the next Geneva

Diplomatie Conference on Humanitarian Law may well engage in revolu-

tionary development of the law, if an international armed conflict does not

destroy all of us first.

67 GDDH/I/SR.28, at 11.



THE 1975 VIENNA CONVENTION ON THE REPRE-
SENTATION OF STATES IN THEIR RELATIONS
WITH INTERNATIONAL ORGANIZATIONS OF

A UNIVERSAL CHARACTER

By }. G. Fennessy *

The United Nations Conference on the Representation of States in their

Relations with International Organizations, held in Vienna from February 4

to March 14, 1975, adopted by a vote of 57 in favor to one against, with

fifteen abstentions, a new international Convention^ governing the Status

and functions of missions and delegations of states to international orga-

nizations and Conferences.

The Convention deals v^ith the Status, Privileges, and immunities of per-

manent missions to international organizations, and of delegations, includ-

üig observer delegations, to organs - and Conferences convened by interna-

tional organizations of a universal character. Rules aie laid down covering

such matters as the establishment and size of missions, inviolability of

premises, personal immunity of representatives, and the rights and obliga-

tions of host states and sending states.

The 1975 Vienna Convention is the latest in a series of treaties which

have resulted from the work of the International Law Commission in its

attempts to codify and develop the principles of diplomatic relations. The

earlier Conventions in the series were the 1961 and 1963 Conventions on

Diplomatic and Consular Relations respectively, and the 1969 Convention

on Special Missions. What distinguishes the 1975 Convention from its

predecessors is that this latest Convention seems unlikely to attract the Sup-

port of a significant number of states most affected by its provisions—the

major host states for international organizations. This is evidenced by the

fact that in the vote adopting the Convention as a whole, Belgium voted

against, and the states abstaining included the United States (host State for

the United Nations), Switzerland (host State for various UN organs, ILO,

WHG, UPU, etc.), Austria (host State for IAEA and UNIDO), Canada

(host State for ICAO), France (host State for UNESCO), and the United

Kingdom (host State for IMCO).«

• The author works in the United Nations Legal Section of the( Australiaj; Depart-

ment of Foreign AfiFairs and was Australian altemate repräsentative at the United

Nations Conference on the Representation of States in their Relations with International

Organizations. The views expressed herein are those of the author and do not neces-

sarily represent the views of the Austrahan Government or the Australian Department

of Foreign Affairs.

1 UN Doc. A/CONF.67/16; March 14, 1975; 69 AJIL 730 (1975).
2 An "organ" is defined in Article 1 of the Convention as

(a) any principal or subsidiary organ of an international Organization, or
(b) any commission, committee or sub-group of any such organ, in which States

are members.
» UN Doc. A/CONF.67/SR.13, at 4-9.
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STANLEY L. PAULSON Classical Legal Positivism

at Nuremberg

I

Of the three principal criminal defenses raised at the Nuremberg

Trials—the defenses of act of State, superior orders, and ex post facto

law—two were expressly rejected in the Nuremberg Charter, and all

three were rejected in the prosecution's arguments and later in the

Tribunal's Judgment. To those skeptical of the legitimacy of the trials,

the rejection of the defenses can be explained in terms of parochial

political considerations ("Allied pohcy") but cannot be justified on

either legal or philosophical grounds.

Is the skeptic's position on the rejection of the defenses warranted?

I argue that it is not. The skeptic falls to take account of an underly-

ing dispute between defense counsel on the one band and the prose-

cution and Tribunal on the other—a dispute over the applicability of

doctrines of classical legal positivism to the Nuremberg Trials that

reflects radically different philosophical persuasions about the nature

of law.^ Specifically, drawing on material from the proceedings of the

I am grateful to a number of people for helpful suggestions. I especially want

to thank Professors R.R. Baxter and Louis B. Sohn of Harvard University; Pro-

fessors Patrick J. Kelley, Steven S. Schwarzschild, Herbert Spiegelberg, and

Joyce Trebilcot of Washington University; and Thomas D. Eisele, Bonnie Paul-

son, and Kenneth I. Winston.

I. Academic lawyers, however, have been aw^are of the underlying philosoph-

ical dispute. See A.L. Goodhart, "The Legahty of the Nuremberg Trials," Juridical

Review 58 (1946): 1-19; A.L. Goodhart, "Questions and Answ^ers Conceming

the Nuremberg Trials," International Law Quarterlij 1 (1947): 525-531; Lord

Wright, "Natural Law and International Law," Interpretations of Modern Legal

Philosophies, ed. Paul Sayre (New York, 1947)» PP- 794-8o7; Lord Wright, "War
Crimes under International Law," Law Quarterly Review 62 (1946): 40-52;
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International Military Tribunal at Nuremberg,^ I show that, as un-
derstood and presented by defense counsel, the defenses of act of State
and superior orders presuppose the doctrine of absolute sovereignty,
one of two fundamental doctrines of classical legal positivism. And I

offer an Interpretation of the defense of ex post facto law in terms of
the other fundamental doctrine of classical legal positivism, the doc-
trine that laws are commands. Given my contention that there are
noncontingent links between the doctrines of classical legal positivism
and the Nuremberg criminal defenses, the Tribunal's grounds for
rejecting the doctrines apply as well to its rejection of the defenses.
Although my concern here is to show that the noncontingent Hnks
exist, I believe it could also be shovm that the Tribunal was justified
in rejecting classical legal positivism, a theory of law that precludes
the very possibility of international law. To demonstrate the latter,

however, would require a developed philosophy of international law,
something well beyond the scope of this paper.

I begin by sketching the two fundamental doctrines of classical
legal positivism as they are set out by the most historically influential

Quincy Wright, "Legal Positivism and the Nuremberg Judgment," American
Journal of International Law 42 (1948): 405-414. In these papers there are
attempts to defend the legitimacy of the Nuremberg Trials in terms of "Justice
and its handmaid. Natural Law," as Lord Wright puts it. For discussion on re-
lated issues, see H.L.A. Hart, "Positivism and the Separation of Law and Morals,"
Harvard Law Review 71 (1958): 593, 615-621 ; and Lon L. Füller, "Positivism
and Fidelity to Law-A Reply to Professor Hart," Harvard Law Review 71 (1958) •

630, 648-661.

I have profited from Quincy Wright's paper (above), and from Hans Kelsen's
paper on "Collective and Individual Responsibility" (see fn. 24, below). Both
papers are suggestive on the relationship of legal positivism to the act of state
defense, one of my particular concerns.

2. With incidental exceptions, all of the trial material I consider is from the
November 1945-October 1946 proceedings of the International Military Tri-
bunal at Nuremberg, reported in the first 22 volumes of Tnal of the Major War
Criminals before the International Military Tribunal (Nuremberg, 1947-1949)
hereafter cited as IMT, with volume number preceding and page number(s)
following. Additional material, which also supports the position I argue here
may be found in the October 1946-April 1949 proceedings of the United States
Military Tribunal at Nuremberg, reported in the 15 volumes of Trials of War
Criminals before the Nuernberg Military Tribunals under Control Council Law
No. 10 (Washington, i949-i953), hereafter cited as NMT, with volume num-
ber preceding and page number(s) following.
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proponent of that theory, John Austin. Then, after introducing the
law of the Nuremberg Charter, I examine the defenses of act of State,

superior orders, and most problematic, ex post facto law, as materlal
from the proceedings of the International Military Tribunal bears on
each.

II

Jean Bodin's Six Books of the Commonwealth (1576) is a convenient
mark of the transition from a medieval world, which regarded law
as prior to and more fundamental than the institutions of politics, to

a modern world, which regards law as an Instrument of the State. The
"absolute and perpetual power" of Bodin's prince, "not bound by the
laws of his predecessors, still less . . . by bis own laws," is "the dis-

tinguishing mark of the sovereign," and in this respect the prince is

a modern figure. But in another respect the prince remains medieval,
for his power is "subject to the laws of God and of nature, and even
to certain human laws common to all nations."^

John Austin's sovereign, on the other band, is a thoroughly modern
figure. In The Province of Jurisprudence Determined (1832), Austin
distinguishes between "natural law" and "the aggregate of the rules,

established by political superiors, [that] is frequently styled positive
law, or law existing by position" and he confines "the term law, as
used simply and strictly," to positive law.* The ensuing theory, clas-

sical legal positivism, rests on two fundamental doctrines, the com-
mand doctrine and the doctrine of absolute sovereignty. The command
doctrine is itself to be understood in terms of the components of the
legal norm.

Austin speaks of three such components: the commander's Inten-
tion that a party act (or forbear from acting) in a particular way, the
commander's expression of his Intention to the party, and-central to

3. Jean Bodin, Six Books of the Commonwealth, trans. M.J. Tooley (Ox-
ford, 1955), PP. 25, 28.

4. John Austin, The Province of Jurisprudence Determined, ed. H.L.A. Hart
(London, 1954), p. n. First published in 1832, the Province consists of the
first six lectures of what was pubhshed posthumously as the Lectures on Juris-
prudence (see fn. 8, below). (Here, as in all of the material I quote, the empha-
sis is in the original.

)
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the command doctrine-the commander's power to impose a sanction if

the commanded party falls to comply wdth the directive.^ The power
to impose a sanction is not, however, to be understood as a property
of the Commander. A would-be Commander may have power, with-
out thereby having power over the party to whom he issues his direc-
tive-as in the case of a sovereign's "command" to a second sovereign.
Rather, power is to be understood as a relation between Commander
and commanded, or more generally, between superior and inferior, a
relation I speak of as the power relation.^ Austin suggests the rela-

tion when he says: "the term superiority signifies might: the power
of affecting others with evil or pain, and of forcing them, through
fear of that evil, to fashion their conduct to one's wishes."^

The power relation requires inter aha that the commanding party
be able to impose a sanction v/hen there is a lack of comphance and
that the commanded party be able to comply. « The inability either of

the commanding party to impose a sanction or of the commanded
party to comply is, for a particular directive, enough to defeat the
Claim that there exists a power relation of superior to inferior and, wdth
it, the Claim that the directive is a legal norm. I return to this require-

ment of the power relation in examining the ex post facto defense,

below.

The other fundamental doctrine of classical legal positivism is

that of absolute sovereignty. Austin understands sovereignty, in the

language of the command doctrine, as an instance of the power re-

lation of superior to inferior, with the critical quahfication that the
superior member of the power relation in this instance is not the in-

ferior member in some other instance. What is perhaps the most dis-

tinctive feature of sovereignty in Austin is that it issues from a fac-

tual State of affairs. To underhne this feature we may ask: Who has
the right in a society to issue directives, to delegate authority, to be in

a Word the sovereign power? The answer of James Bryce is represen-

5. Austin, Province, p. 17, and see pp. 13-14.
6. In a forthcoming paper entitled "Two Models of Legal Commands," I con-

sider in some detail the command doctrine and the role played therein by the
power relation.

7. Austin, Province, p. 24,

8. Ibid., p. 14; John Austin, Lectures on Jurisprudence, sth ed. (London,
1885), vol. I, p. 453.
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tative : "The person or body to whom in the last resort the law attrib-

utes this right is the logically supreme power, or Sovereign, in the

State."^ For Austin, however, the identity of the sovereign is not a

question of legal right, but a question of who satisfies certain factual

conditions. As he puts it in a well-known passage:

The superiority which is styled sovereignty . . . is distinguished

from other superiority . . . by the foUowing marks or characters:-i.

The bulk of the given society are in a habit of obedience or Submis-

sion to a determinate and common superior. ... 2. That certain

individual, or that certain body of individuals, is not in a habit of

obedience to a determinate human superior.^°

The Sharp contrast between Austin's view and that represented here

by Bryce is in the end a difference between a sovereign power above

the law and one subject to the law. Austin's sovereign, having un-

limited legal power to enforce bis commands, is himself "incapable of

legal limitation."^^

Several coroUaries of the doctrine of absolute sovereignty are of

special interest in connection with the defenses at Nuremberg. One

corollary, pertaining to the act of State defense, is the notion of a

positive legal right as a triadic relation, or a relation among duty-

bearer, right-holder, and sovereign. As we will see, Austin uses this

notion to demonstrate, by way of reductio ad absurdum arguments,

that the sovereign cannot be either a duty-bearer or a right-holder. An-

other corollary, this one wdth an impact on the defense of superior

Orders, is the requirement of unconditional obedience. Given the sover-

eign's legally unlimited power, subjects cannot legally condition their

obedience to the sovereign on, for example, moral grounds. As the

legal positivist cliche has it, there is no necessary connection between

positive law and morality.

Given the doctrines of command and absolute sovereignty, it is not

surprising that classical legal positivism has no place for international

law. In the course of distinguishing three classes of norms, Austin

9. James Bryce, Studies in History and Jurisprudence (New York, 1901), vol.

2, p. 505.

IG. Austin, Province, pp. i93-i94- u- Ibid., p. 254.

points up differences between international law and what he speaks
of as positive law.^^ x^e first class of norms, positive law or law "strict-

ly so called," stems from a determinate source that, in promulgating
the law, manifests the power relation. An example is an ordinary legis-
lative enactment. A second class, Standing between positive law and
international law, is law "properly so called." Like positive law, law
"properly so called" stems from a determinate source, but it differs
from positive law in that its Promulgation does not reflect the power
relation. An example here is a state's law directed not to its subjects
but to a coequal State. Finally, there is international law, a species of
law "improperly so called." Austin refers to international law as the
body of 'laws which regard the conduct of sovereigns or supreme gov-
ernments in their various relations to one another." As other species
of law "improperly so caUed," he mentions "the mies of honour" and
"the law set by fashion." Stemming from no determinate source, these
norms are "laws set or imposed by general opinion."^^

In speaking of classical legal positivism, I have in mind the phil-
osophical theory developed from Austin's two doctrines. The theory
has been widely-and correctly-criticized for failing to take account
of sources of law that are independent of the State, in particular, in-

digenous sources
; for failing to distinguish between de jure and de

facto sovereignty; for failing to take account of functions of legal
rules other than the "command" function; for failing to take account
of legal obligations of the State; and for a variety of other defects.^^

Still, the theory persists as a conceptual picture of law, "accepted," as
Ronald Dworkin puts it, "in one form or another by most working'and
academic lawyers who hold views on jurisprudence."^^ And the theory

12. See generally ibid., pp. 118-157.
13. Ibid., p. 140.

'

14. See, respectively, Sir Henry Maine, Lectures on the Early History of Insti-
tutions (London, 1875), chaps. 12-13; Bryce, Studies, vol. 2, chap. lo; H.L.A.
Hart, The Concept of Law (Oxford, 1961), chaps. 2-3; Roger Fisher, "Bringing
Lav^^ to Bear on Governments," Harvard Law Review 74 (1961 ) : 1130-1140; and
generally, Hart, The Concept of Law, chaps. 2-4.

15. Ronald M. Dworkin, "The Model of Rules," University of Chicago Law
Review 35 (1967): 14, 17, reprinted under the title "Is Law a System of Rules?"
in Essays in Legal Philosophy, ed. Robert S. Summers (Oxford, 1968), pp. 25,
28.
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provided the rationale for the defenses raised at Nuremberg. Be-

fore turning to the defenses, let us look briefly at the law of the Nu-
remberg Charter.

III

Meeting in London in August of 1945, the AUied Powers concluded

an Agreement for the Prosecution and Punishment of the Major War
Criminals of the European Axis, in which they declared their Intention

to establish an International Military Tribunal for the trial of those

war criminals "whose offenses have no particular geographical loca-

tion."^^ The Charter of the Tribunal, annexed to the Agreement,

granted Jurisdiction over crimes against peace, war crimes, and crimes

against humanity, and over conspiracy to commit these crimes, as

they were defined in the Charter. ^^ Article 6(a) of the Charter defined

crimes against peace

:

CRIMES AGAINST PEACE: namely, planning, preparation, initiation

er waging of a war of aggression, or a war in violation of internation-

al treaties, agreements or assurances, or participation in a Common
Plan or Conspiracy for the accomplishment of any of the foregoing;

Article 6(b) defined war crimes:

WAR CRIMES: namely, violations of the laws or customs of war.

Such violations shall include, but not be limited to, murder, ill-treat-

ment or deportation to slave labor or for any other purpose of civil-

ian population of or in occupied territory, murder or ill-treatment

of prisoners of war or persons on the seas, kilhng of hostages, plun-

der of public or private property, wanton destruction of cities, towns,

or villages, or devastation not justified by military necessity;

Article 6(0), defining crimes against humanity, extended the applica-

tion of the law of the Charter to certain acts committed against Ger-

man nationals

:

16. London Agreement, 8 Aug. 1945, i IMT 8-9. The plan followed the Mos-
cow Declaration of 30 Oct. 1943, Department of State Bulletin 9 (1943): 307,
310-311.

17. The foUowing quotations are from i IMT 11.
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CRIMES AGAINST HUMANITY: namely, muider, extermination, en-
slavement, deportation, and other inhumane acts committed against
any civilian population, before or during the war, or persecutions
on poHtical, racial, or rehgious grounds in execution of or in con-
nection v^th any crime within the Jurisdiction of the Tribunal,
whether or not in violation of domestic law of the country where
perpetrated.

A Statement dealing with conspiracy appeared in a paragraph foUow-
ing article 6(c) of the Charter:

Leaders, Organizers, instigators, and accompHces participating in
the formulation or execution of a Common Plan or Conspiracy to

commit any of the foregoing crimes are responsible for all acts per-

formed by any persons in execution of such plan.^«

Twenty-four high-ranking Nazi officials and a number of Nazi or-

ganizations were indicted on two or more of four counts, correspond-
ing to the four types of offenses over which the Charter had granted
Jurisdiction.^'' The trial was in open Session for nearly a year (14
November 1945 to i October 1946). After reviewing the enormous
mass of evidence, the Tribunal in its Judgment concluded inter alia

that "resort to a war of aggression is not merely illegal, but is criminal";

that the defendants' role in the "planning and preparation" of aggres-
sive war was abundantly clear; that war crimes were committed "on
a vast Scale, never before seen in the history of war"; and that "in-

humane acts charged in the Indictment, and committed after the
beginning of the war, [that] did not constitute War Crimes . . . were
all committed in execution of, or in connection wdth, the aggressive
war, and therefore constituted Crimes against Humanity."^» Of the
twenty-two individual defendants actually tried, only three were ac-

18. This language, corresponding to the language of Count One in the In-
dictment (i IMT 29), appears to apply to all three of the aforementioned classes
of offenses. In its Judgment, however, the Tribunal held that the Charter's lan-
guage on conspiracy did not itself establish "a new and separate crime" and
that the corresponding count in the Indictment therefore appUed only to crimes
against peace, for which article 6(a) of the Charter established law dealing with
a "Common Plan or Conspiracy." i IMT 226.

19. See Indictment, i IMT 27-92.
20. Judgment, i IMT 222, 224, 226, 254-255.
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quitted on all counts; sentences imposed on the others ranged from
ten years imprisonment to death.^i Of the seven Nazi organizations

tried, four were declared criminal.^^

IV

The defense of act of State, provlding for Imputation to the State of

an individuaFs a(?t as an "act of State" and thereby precluding adju-

dication before'a foreign or international forum, was expressly rejected

in article 7 of the Nuremberg Charter

:

The official position of defendants, whether as Heads of State or

responsible officials in Government departments, shall not be con-

sidered as freeing them from responsibility or mitigating punish-
ment.2^

Notwithstanding the Charter provision, counsel for the defense at a
number of points raised the act of State defense and, with it, the doc-

trine of absolute sovereignty. How, exactly, is the defense related to

absolute sovereignty?

Acts of State are "acts performed by individuals in their capacity

as Organs of the State and therefore acts imputed to the State."^* Im-
putation of an individual's act to the State might be thought not only

to shield the actor from a claim by an injured party but also to deprive
the injured party of his claim altogether, for he cannot have, as a mat-
ter of positive law^, any claim against a sovereign State. Or so it could
be argued, as Austin's concept of a positive legal right as a triadic re-

21. See ibid., pp. 279-341; and Sentences, i IMT 365-367.
22. See Judgment, i IMT 255-279. 23. i IMT 12.

24. Hans Kelsen, "Collective and Individual Responsibility in International
Law with Particular Regard to the Punishment of War Criminals," California
Law Review 31 (1943): 53o, 533- Associate defense counsel Jahrreiss cited
Kelsen's paper as authority for the position that "in questions of breach of the
peace, the liability of individuals to punishment does not exist according to the
general international law at present valid." 17 IMT 478. Kelsen, however, was
not in sympathy with Jahrreiss' defense. Anticipating the prosecution of Axis
war criminals, Kelsen had argued that in their case the enactment of rules to

establish individual criminal hability retroactively would be justified on moral
grounds. See Kelsen, Peace Through Law (Chapel Hill, 1944), pp. 87-88, and
'The Rule against Ex Post Facto Laws and the Prosecution of the Axis War
Criminals," Judge Advocate Journal 2 (1945): 8—12, 46.
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lation illustrates.2^ Assume, as members of Austin's triadic relation,

a sovereign (A) who sets the positive law, an individual (ß) on whom
a right is conferred, and another (C) on whom a duty is imposed. By
the method of reductio ad absurdum it can be demonstrated that

A, the sovereign, cannot stand in either of the positions occupied by

B and C. If, for example, A rather than C owed a duty to B, what would

the result be? The supposition that A is a duty-bearer implies in Aus-

tin's scheme a "superior sovereign" setting the positive law from which

A's duty and ß's right emanate, contrary to the hypothesis that A is

sovereign. 26 Similarly for the supposition that A is a right-holder.

One quahfication to the act of State defense, as stated above, is es-

sential. An individual performs "acts of State" in his capacity as an

"organ of the State," but it is not enough that he, an official rather

than a private individual, acts. The individual acts in an official ca-

pacity only if his acts are "performed at the government's command
or with its authorization."^^ The requirement that the individual's acts

be authorized by his government estabhshes a distinction, in the con-

duct of officials, between lawful (authorized) and unlawful (unau-

thorized) acts. Whether an official's act is lawful may be determined

through Citizens' Claims against the official. And such Claims are al-

lowed by Austin's analysis of a legal right as a triadic relation. ^^ If

an official acts in excess of the powers of his office, he is personally

liable; and the relation here between duty-bearer (the official) and

right-holder (the Citizen) emanates from, and is enforced by, the

third party to the relation, the sovereign. This way around the act of

State defense, preserving the dogma of absolute sovereignty while at

the same time avoiding a grant of license to officials, is well established

in English domestic law.^^

25. See Austin, Province, p. 284.

26. Ibid., p. 290.

27. Kelsen, "Collective and Individual Responsibility," p. 539.

28. See Austin, Province, pp. 265-266.

29. See, e.g. Lord Cave, in Johnstone v. Pedlar, Appeal Cases 2 (1921): 262,

275: "When a wrong has been done by the King's officer to a British subject,

the person wronged has no legal remedy against the Sovereign, for 'the King

can do no wrong'; but he may sue the King's officer for the tortious act, and the

latter cannot plead the authority of the Sovereign, for 'from the maxim that the

King cannot do wrong it foUows, as a necessary consequence, that the King

cannot authorize wrong.'"
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The Situation is different in the international context, where to

invoke the Austinian doctrine of absolute sovereignty and its corollary

regarding positive legal rights is tantamount to raising the act of State

defense. Suppose that sovereign State A brings a claim, either in its

Courts or before an international forum, against sovereign State B
or against an individual for an act imputed to State ß as an act of

State. The claim imphes a "superior sovereign," the third member of the
legal relation, w^ho sets the positive Islw from w^hich A's right and ß's

duty emanate. But this is contrary to the hypothesis that A and B
are themselves sovereign pov^ers. The doctrine of sovereignty means
inter alia that positive law^ always emanates from a superior pov^er.

Between A and ß, v^^hich are equal pov^ers, there can be no positive

law.^'^ It was this doctrine that counsel for the defense at Nuremberg
invoked in the course of raising the act of State defense, and this

doctrine that the prosecution and Tribunal rejected in denying that

defense.

The arguments of Professor Hermann Jahrreiss, associate defense
counsel,^! are prominent here. In his Statement concerning juridical

aspects of the trial, Jahrreiss raised the act of State defense and, wdth
it, the doctrine of absolute sovereignty. ^^ j^g began by asking the Tri-

bunal to suppose, contrary to fact, that there had existed in the 1930s
not the ineffectual Kellogg-Briand Pact of 1928^3 but "a general and
unambiguous [peace] pact . . . accepted and apphed by the contract-

ing parties in fundamental and factual agreement." Given this sup-
position, "Would the liabihty of individuals to punishment for the
breach of such a treaty be founded in international law?" Jahrreiss

30. See Austin, Province, p. 139.

31. Professor of law at Cologne and associate defense counsel for defendant
Jodl, Hermann Jahrreiss delivered a long Statement on juridical aspects of the
trial; it represents the most sustained effort by defense counsel to provide a
philosophical basis for the defense position. See 17 IMT 458-494. For later re-

flections by Jahrreiss, see his testimony before the United States Military Tri-
bunal at Nuremberg as an expert defense witness on German constitutional
law, in 3 NMT 252-284. See also his "Die Fortentwicklung des Völkerrechts,"
Jahrbuch für Internationales und Ausländisches Öffentliches Recht 2 (1949):
654-666, reprinted in Jahrreiss, Mensch und Staat (Cologne, 1957), pp. 233-253.

32. See generally 17 IMT 476—481.

33. General Treaty for Renunciation of War as an Instrument of National
Policy, 27 Aug. 1928, League of Nations Treaty Series 94 (1929): 57-64.
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answ^ered that "not even the liabihty of the State to punishment, let

alone that of individuals," would be so founded. For although a State

could be Said to have committed an offense against "international law,"

a violation, that is, of an Obligation incurred by consent, the offend-

ing State would not be subject to punishment under international

criminal law. And what is more, individuals could not be said to have

committed any offense whatever under international law. Jahrreiss

appealed directly to the doctrine of absolute sovereignty to support the

immunity of individuals from prosecution by an international forum.

The prosecution of individuals, he asserted, "cannot take place as long

as the sovereignty of states is the organizational basic principle of

Interstate order."^*

What does Jahrreiss' appeal to the doctrine of absolute sover-

eignty amount to? He assumed that the acts of the defendants were

within the scope of the powers delegated to them and could be imputed

to the State as acts of State, thereby granting the individual defend-

ants legal immunity. He then used this assumption in the interna-

tional context, arguing that it would be contrary to the doctrine of

absolute sovereignty to grant a foreign or international forum the

power to hold an individual legally hable for acts imputed to the in-

dividual's State as acts of State. If habihty under positive law could be

imposed by a foreign or international forum, that would set limits

on what is by definition unlimited, the legal power of the sovereign

State. The upshot of the argument is clear. If an individual has no

legal liability for a breach of the ideal peace pact of Jahrreiss' sup-

position, the same conclusion holds a fortiori for a breach of the ex-

isting Kellogg-Briand Pact.

Moreover, the doctrine of absolute sovereignty gave Jahrreiss a

means of denying the apphcabihty of nonpositivist criteria for the

Identification of law-consent, perhaps, or consonance with morahty.

For Jahrreiss to have allowed such criteria would have left open the

possibihty that a legal order other than the positive legal order, for

example, international law, had the better claim to legitimacy and

might therefore prevail over positive law in cases where norms from

each order conflicted. The prosecution and Tribunal clearly rejected

Jahrreiss' presupposition of absolute sovereignty but were less clear

34. 17 IMT 476, 477, 478.
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on the matter of the appUcability of nonpositivist criteria for the Iden-

tification of law.

Sir Hartley Shawcross, chief prosecutor for the United Kingdom,^^

directly attacked the classical legal positivist doctrine of absolute

sovereignty in his reply to Jahrreiss, arguing that the doctrine is in-

compatible with commonplace obhgations of governments.^« Accord-

ing to the classical legal positivist, only individuals have legal obhga-

tions, and only because the State has power to secure comphance by

imposing sanctions. Shawcross argued that states also have legal obh-

gations, but a state's obhgations cannot be said to be conditioned on

the state's power. Classical legal positivism, restricting as it does the

scope of legal obhgation to the extent of State power, must be rejected

in any System of law that recognizes the legal validity of a state's

obhgations. As Shawcross put it, referring expressly to the classical

legal positivists, "Legal purists may contend that nothing is law which

is not imposed from above by a sovereign body having the power to

compel obedience. That idea of the analytical jurists has never been

apphcable to International Law. If it had, the undoubted obhgation of

States in matters of contract and tort could not exist.""

In its Judgment, the Tribunal reaffirmed article 7 of the Charter

and rejected the classical legal positivist doctrine of absolute sover-

eignty. Speaking directly to article 7, the Tribunal contended that "the

very essence of the Charter is that individuals have international

duties which transcend the national obhgations of obedience imposed

by the individual State." Having rejected the doctrine of absolute sover-

35. English barrister, attorney general, Labor member of Parliament, and

Chief prosecutor for the United Kingdom, Sir Hartley Shawcross was perhaps

philosophically the most sophisticated counsel arguing before the International

Müitary Tribunal. See his opening Statement, 3 IMT 91-145, and closing State-

ment, 19 IMT 433-529. For later reflections see his "International Law: A

Statement of the British View of Its Role," American Bar Association Journal 33

(1947): 31-35. and "Robert H. Jacksons Contributions during the Nuremberg

Trial," Mr. Justice Jackson: Four Lectures in His Honor (New York, 1969), pp.

87-136.

36. See generally 19 ^MT 458-465-

37. Ibid., p. 463. (Here I draw the quotation from the British printing of the

trial proceedings, The Trial of German Major War Criminals 19 [i949]: 426,

since there is an error at this point in the IMT text of the proceedings.) See also

3 IMT 94-
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eignty as it appüed to acts of the defendants, the Tribunal likewise

rejected the act of State defense as it applied to these same acts. As

the Tribunal put it, "He who violates the laws of war cannot obtain

immunity while acting in pursuance of the authority of the State if the

State in authorizing action moves outside its competence under inter-

national law."^^

The viabihty of the defense of act of State as understood and pre-

sented by defense counsel at Nuremberg presupposes the apphcabiUty

of the doctrine of absolute sovereignty. A parallel presupposition is

at work in connection with the defense of superior Orders.

The defense of superior Orders, according to which the accused is not

criminally hable for committing an act ordered by his superior, was

rejected in article 8 of the Nuremberg Charter although allov^ed as a

factor in mitigation of punishment. In the words of the Charter

:

The fact that the defendant acted pursuant to order of his Govern-

ment or of a superior shall not free him from responsibility, but

may be considered in mitigation of punishment if the Tribunal

determines that justice so requires.^»

The Charter's rejection of an unquahfied defense of superior Orders

reflected the German Mihtary Code^« and also the newly revised law

of war manuals of Great Britam and the United States.^^ Nevertheless,

38. Judgment, i IMT 223. 39- i IMT 12.

40. § 47, Militärstrafgesetzbuch. Law of 10 Oct. 1940, Reichsgesetzblatt, Teil

I (1940): 1347, 1351- Section 47 denied the unqualified defense to one who

"went beyond the order as given" or acted knowing "that the superior's order

referred to an act aimed at a civil or müitary felony or misdemeanor." Although

defendant Jodl was reported to have said that he did not remember a Single

prosecution under section 47 "in bis 30 years of service" (19 IMT 43, Exner,

defense counsel), section 47 had been used in the past and had yielded a con-

viction in the well-known Llandovery Castle case-a 1921 German prosecution

stemming from the First World War, in which two German submarine officers

were charged with shooting at British lifeboats in violation of the laws of war.

See "German War Trials: Judgment in the Gase of Lieutenants Dithmar and

Boldt" American Journal of International Law 16 (1922): 708-724.

41 ' Untü 1944, the British Manual of the Laws and Usages of War on Land

and the U S. Rules of Land Warfare both allowed the defense, the latter specifi-



146 Philosophy & Public Affairs
147 Classical Legal Positivism

at Nuremberg

counsel for the defense at a number of points raised the defense of

superior Orders and, with it, the classical legal positivist doctrine of

absolute sovereignty and its coroUary, the requirement of uncondi-

tional obedience. In considering the relation of the defense to the

doctrine of absolute sovereignty, it will be useful to begin with a fairly

typical case, that of a foot soldier who is issued iniquitous Orders.

Imagine that a soldier in the field has just been ordered by his

commanding officer to kill prisoners of war and that the order re-

flects the will of the miütary command structure and the poHcies of

the State. The soldier sees himself faced v^th a genuine moral dilemma

posed by the consequences of obedience to the order on the one band

and disobedience on the other. If he obeys, the consequences for the

prisoners are clear; and if he disobeys, he is virtually assured of prose-

cution before a court-martial for a serious violation of military law.

The soldier, desiring both to preserve the prisoners' hves and to avoid

prosecution, hopes to challenge successfully his commanding officer's

order.

One challenge available to him speaks to the morality of the order.

Can the soldier legally justify disobedience on grounds that the act in

question is immoral? According to the doctrine of absolute sovereignty,

he cannot; to contend otherwise is to allow a legal Obligation to be

overturned on extra-legal grounds—here, on moral grounds. As an ex-

pression of the sovereign, the commanding officer's order, coupled with

legally unlimited power to enforce obedience, is sufficient to estabhsh

a legal obhgation, and the Obligation is unconditional. If the obliga-

cally providing that "Individuais of the armed forces will not be punished for

these offenses [i.e. for violations of the laws of war] in case they are committed

under the Orders or sanction of their govemment or Commanders." FM 27-10,

I Oct. 1940 ed., para. 347. In 1944, both the British Manual and the U.S. Rules

rejected the defense, the latter providing that "Individuais and organizations

who violate the accepted laws and customs of war may be punished therefor.

However, the fact that the acts complained of were done pursuant to order of

a superior or government sanction may be taken into consideration in determin-

ing culpability, either by way of defense or in mitigation of punishment. The

person giving such Orders may also be punished." Para. 345- 1 (change of 15

Nov. 1944). The British Ministry of Defence Manual of Military Law, i2th ed.

(1972), Part I, para. 23, and Part III, para. 627, and the United States Depart-

ment of the Army Law of Land Warfare, FM 27-10 (1956), para. 509(a), have

both maintained this later position.

tion can be overturned at all, it can be done only by successfully chal-

lenging it qua legal Obligation. One challenge directed to the legal

validity of the order is based on the incompatibility of the order with

international law, specifically, with the law of war. Can the soldier

legally justify disobedience on grounds that the order is contrary to the

law of war? Again, according to the doctrine of absolute sovereignty,

he cannot; to hold otherwise is to introduce just another "extra-legal"

ground. Since the sovereign is incapable of legal limitation, there can-

not be, as defense counsel Hans Laternser put it, "any question of a

crime if the order requires action which is not directed against the

authority of the State, but on the contrary is demanded by that au-

thority."^^

When associate defense counsel Jahrreiss raised the defense of

superior Orders, it was not, however, in the familiär context of a foot

soldier's Orders from his superior, but in the extraordinary context of

the Nazi defendants, policy-makers in Hitler's Germany. That Jahr-

reiss presupposed the doctrine of absolute sovereignty is evident

throughout his argument, and nowhere more so than in his reifica-

tion of the absolute sovereign in the person of Hitler. Jahrreiss first

addressed the moral and international legal challenges to Orders given

by a superior, challenges we have looked at in connection with the

foot soldier. Observing that Orders "can always be measured .
. .

against

the rules of international law, morahty, and religion," Jahrreiss argued

that to allow officials to use such rules to determine for themselves

whether Orders are lawful and to "decide accordingly whether to obey

or refuse" would be to undermine the sovereignty of the State. Uni-

lateral decisions made by officials on the legal vahdity of orders would

in the end imperil the state's "supreme orders, which must be binding

on the hierarchy if the authority of the State is to subsist at all." Hav-

ing dismissed the moral and international legal Standards, Jahrreiss

asked whether an order could be measured "against the existing writ-

ten and unwritten law of the State concerned." He addressed himself

here specifically to challenges to orders defective in legal form. For

example, could an official challenge the legal validity of an order if

"the person giving the order has exceeded his competency or made a

mistake in form"? Again resting his case on the doctrine of absolute

42. 22 IMT 83.
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sovereignty, Jahrreiss denied officials this right of challenge, main-

taining that "there must under every government exist Orders that are

binding on the members of the hierarchy under all circumstances,

and therefore represent law to the officials concerned, even though

Outsiders may find that they are defective as regards content or

form. . .

."^^

Jahrreiss' primary interest, however, was in the legal Status of

the Orders of Hitler himself .^* These directives, decisions, instructions,

and the Hke were defective if judged by traditional Standards, the

Standards, for example, of the Weimar Constitution. But the so-called

Enabling Act of 24 March 1933 swept away the old Standards. The

Act in effect authorized Hitler to change statutory and even constitu-

tional law by decree, thereby giving legal credence to the abolition of

the Separation of powers in Germany.*^ The result, Jahrreiss argued,

was a doctrine of absolute sovereignty personified in Hitler. "Now in

a State in which the entire power to make final decisions is concen-

trated in the hands of a Single individual, the Orders of this one man

are absolutely binding on the members of the hierarchy. This indi-

vidual is their sovereign, their legibus solutus.'"''' In offering this char-

acterization of Hitler, Jahrreiss suggests that the Nazi defendants'

duty of unconditional obedience to Hitler was not unlike that of the

foot soldier's to his commanding officer.

Sir Hartley Shawcross, replying to Jahrreiss' effort to raise the

defense of superior Orders, expressly rejected the classical legal posi-

tivist requirement of unconditional obedience, arguing that "no rule

of international law . . . provides immunity for those who obey Orders

which-whether legal or not in the country where they are issued-are

43. 17 IMT 484-485. 44- See generally ibid., pp. 481-494.

45. Gesetz zur Behebung der Not von Volk und Reich [Law for Eliminating

the Distress of People and Reich]. Law of 24 Mar. i933, Reichsgesetzblatt, Teil

I (1933): 141- See art. i (in part): "Apart from the procedure provided in the

Reich Constitution, laws of the Reich can also be decreed by the Reich Govern-

ment"; and art. 2 (in part): "Laws decreed by the Reich Government may de-

part from the Reich Constitution as long as they do not have as their object the

institutions of the Reich Parliament [Reichstag] and the Reich Council [Reichs-

rat] as such." See also Jahrreiss' discussion of the so-called Enabling Act in

his testimony as an expert defense witness, 3 NMT 252-284.

46. 17 IMT 486.

1

manifestly contrary to the very law of nature from which international

law has grown" and are illegal by "every test of international law, of

common conscience, [and] of elementary humanity." International

law "must consider the legahty of what is done by international and

not by municipal tests."^^

Robert H. Jackson, chief of counsel for the United States,^^ argued

that the Joint use of the defense of superior Orders and the defense

of act of State generates an absurdity.^^ If individual A is not legal-

ly responsible for an act because his superior, JB, ordered him

to perform that act, then according to the converse of the defense of

superior orders, the doctrine of respondeat superior, B is responsible.

Now suppose that B is head of State. He cannot invoke the defense of

superior orders to free himself of responsibility, but he can impute

his act to the State as an "act of State." "Those in lower ranks were

protected against liability by the orders of their superiors. The supe-

riors were protected because their orders were called acts of State. "^^

As Jackson observed, "the combination of these two doctrines means

that nobody is responsible."^^

In its Judgment, the Tribunal reaffirmed article 8 of the Charter,

holding its provisions to be "in conformity with the law of all nations."

And the Tribunal dismissed the arguments of defense counsel.

That a soldier was ordered to kill or torture in violation of the in-

ternational law of war has never been recognized as a defense to

47. 19 IMT 465-466.

48. Mr. Justice Jackson interrupted his tenure on the Supreme Court to rep-

resent the United States at the London Conference (see fn. 16, above) and to

argue before the International Military Tribunal as chief of counsel of the United

States prosecution. The "Report from Robert H. Jackson to the President," De-

partment of State Bulletin 12 (1945): 1071-1078, is a projection of the prose-

cution s arguments. For Jackson's arguments at trial, see his well-known

opening statement, 2 IMT 98-155, reprinted as Robert H. Jackson, The Gase

against the Nazi War Criminals (New York, 1946); and his closing statement,

19 IMT 397-432. For later reflections see Jackson, "Nürnberg in Retrospect,"

Canadian Bar Review 27 (i949): 761-781, reprinted in American Bar Associa-

tion Journal 35 (i949): 813-816, 881-887.

49. 2 IMT 149-150. See also 19 IMT 423-424; and "Report to the President,"

pp. 1073-1074.

50. 2 IMT 150.

51. "Report to the President," p. 1073.
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such acts of brutality . . . The true test, which is found in varying

degrees in the criminal law of most nations, is not the existence of

the Order, but whether moral choice was in fact possible.^^

The Tribunal's "test" conditions the availability of a defense on the

possibihty of a moral choice, but what was meant by "moral choice"

is not obvious. The "choice" may be understood in genuinely moral

terms, inviting serious reflection on the propriety of harming or killing

innocent persons to avoid one's own punishment or death. On this

Interpretation, the soldier has a "moral choice" even when faced with

death. ^^ But "choice" may also be understood simply as ruling out a

Situation in which, as Brigadier General Telford Taylor expressed it,

"opportunity for reflection, choice, and the exercise of responsibihty

is non-existent or limited."^* Given either interpretation, what is sig-

nificant is that the Tribunal based its test on this "choice." For the

possibility of a choice to obey runs directly counter to the classical

legal positivist requirement of unconditional obedience to State law

and involves a rejection of the doctrine underlying that requirement,

namely the doctrine of absolute sovereignty.

That the defense of superior Orders presupposes sovereignty is not

surprising, for the defense plays its primary role in military law, a

body of law in which such concepts as authority and Orders pre-

dominate. As one theorist puts it, a paradigm of "unconditional obe-

dience to an external, norm-estabhshing authority" is "a military

formation, where a host of people are subjected in their movements

to a military order to which they all conform."^^ Unlike the superior

Orders defense, however, the defense of ex post facto law has no ob-

vious connection to the doctrines of classical legal positivism.

52. I IMT 224.

53. See Morris Greenspan, The Modern Law of Land Warfare (Berkeley,

1959), P- 494-

54. The High Command Case (United States v. W^ilhelm von Leeb, et al.), n
NMT 373. (Telford Taylor, an associate trial counsel for the United States prose-

cution at the International Military Trial, was chief of counsel for the prosecu-

tion at the later United States Mihtary Trials.)

55. E.B. Pashukanis, "The General Theory of Law and Marxism," Soviet

Legal Philosophy, trans. H.W. Babb (Cambridge, Mass., 1951), p. 154, cited

in Lon L. Füller, The Morality of Law, 2nd ed. (New Haven, 1969), p. 113.
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VI

Defense counsel at Nuremberg frequently objected that the law of

the Charter, in particular one or more of the classes of offenses cited

in article 6, was void as ex post facto law. For example, Otto Stahmer,

counsel for defendant Goering, protested the creation of "new material

law by threatening punishment for crimes which, at the time of their

perpetration, at least as far as individuals are concerned, did not carry

any punishment. "^^

Speaking generally, to prohibit ex post facto law is to constrain

legal officials and agencies from changing the law retroactively in a

way that works to the disadvantage of defendants in criminal pro-

ceedings. What is known as the ex post facto defense, or the claim

made on behalf of a criminal defendant that the prohibition of ex post

facto law has been violated, takes a variety of specific forms, at least

two of which were evident at Nuremberg. Stahmer's Charge of ex post

facto law, quoted above, is an example of the form of the defense

sometimes referred to as the rule nulla poena sine lege, according to

which no person shall be punished for proscribed acts except pur-

suant to a preexisting Statute that fixes a penalty for these acts. To

apply the nulla poena rule at Nuremberg, it would be sufficient to show

that the Charter's provisions made punishable a violation of an Obli-

gation that was not punishable at the time of the violation. The nulla

poena rule raises questions not about the existence of a legal obHga-

tion, but only about the enactment of provisions for punishing vio-

lations of that Obligation. Enactment of such provisions after the fact

of violation, that is, post factum, is what the rule prohibits.

According to another form of the ex post facto defense, sometimes

termed the rule nullum crimen sine lege, no person shall be held crim-

inally liable for acts not expressly proscribed in a preexisting Statute.

To apply the nullum crimen rule at Nuremberg, it would be necessary

to show that the Charter's provisions estabüshed new obhgations that

imposed hability retroactively. When defense counsel Stahmer argued

that the offense described as conspiracy to wage aggressive war con-

stituted a new obhgation, because "conspiracy as used by the Prose-

56. 17 IMT 501.
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cution is entirely unknown to German law," he was invoking the nul-

luni crimen rule.^^

The Prohibition of ex post facto law, expressed here in the nulla

Voena and nulluni crimen rules, is not derivable from the doctrines

of classical legal positivism. Indeed, the ex post facto prohibition is

generally understood by jurists as an application of the principle of

negaüty,*' "Rechtsstaat," or "the rule of law," a pervasive principle

that embodies the moral Ideals of law.-^« Thus understood, the prohi-

bition is not consistent with, much less derivable from, the doctrines

of classical legal positivism. While the prohibition marks a point at

which law and State power may diverge, classical legal positivism re-

gards law as an expression of State power. And while the prohibition

imposes constraints on State power, classical legal positivism holds

State power to be unlimited.

How then might defense counsel have invoked the ex post facto

prohibition on classical legal positivist grounds? One possibihty would

have been to invoke it not as a moral constraint on the Tribunal's

power to apply Nuremberg Charter law but rather as a logical limita-

tion on that power. In fact, associate defense counsel Jahrreiss did pro-

vlde part of an argument invoking the ex post facto prohibition on

logical, rather than moral, grounds. By drawing on Jahrreiss and by

supposing, contrary to fact, that the command doctrine is applicable

to the trial (as defense counsel at some points argued), an argument

invoking the ex post facto prohibition on logical grounds can be

constructed.

Sketched here in terms of the Nuremberg Charter law on crimes

against peace, the argument has three distinct parts. First, as Jahrreiss

argued, at the time the defendants committed the acts for which they

were later prosecuted, there were no applicable legal norms proscrib-

ing those acts. Second, although the Nuremberg Charter represents

for the prosecution and Tribunal merely the addition of sanctions to

previously existing legal norms, the Charter represents for the clas-

57. Ibid., pp. 508-509.
, , ., . .

58 For appHcations of the principle of legality to the prohibition of ex post

facto law, see Füller, The Morality of Law, pp. 4i-44, 51-62; Jerome Hall, Gen-

eral PHn'ciples of Criminal Law, and ed. (Indianapolis, i960), chap. 2; John

Rawls, A Theory of Justice (Cambridge, Mass., 1971), P- 238'

I

sical legal positivist the enactment of new law. Third, it is not possible

-not possible logically-to apply Charter law to acts antedating the

enactment of that law; that is to say, a present command can have

no application to a past act. Let us consider each of the three parts

of the argument more closely.

In the course of his Statement on juridical aspects of the trial, asso-

ciate defense counsel Jahrreiss argued that at the time the defendants

conspired to wage and did wage aggressive war, there were no legal

norms proscribing such acts, and that therefore the Charter's article

6(a) deahng with aggressive war-crimes against peace-ran afoul

of the prohibition of ex post facto law. There was to be no doubt that

the argument would proceed along positivist lines. As Jahrreiss noted,

"I am deahng only ^mth the problems of law as it is at present valid,

not with the problem of such law as could or should be demanded in

the name of ethics or of human progress."^'

Jahrreiss contended that even if the international norms created by

the Conventions of the 1920s had enjoyed legal Status initially, a point

he was by no means mlling to concede, by the mid-igsos they had lost

all Claim to such Status.«« The League of Nations Covenant, providing

for the principle of coUective responsibility of the members of the

League,«^ and the Kellogg-Briand Pact (or Pact of Paris), outiawing

war as an Instrument of national poHcy, were dead letters by the mid-

1930S. To Support his contention, Jahrreiss surveyed the coUapse of

the System of coUective security planned around the League Covenant

and the Kellogg-Briand Pact, pointing to a lack of comphance v^th

these Conventions and to a lack of any power to respond to "violations"

with sanctions, in effect demonstrating that the power relation of the

classical legal positivist's command doctrine was not operative. By

the late 1930s, the coUapse of coUective security arrangements was

evident to aU, and England, Russia, and the United States said as

much. Prime Minister Chamberlain, quoted by Jahrreiss, proclaimed

in February of 1938 in the House of Commons that

j>

59. 17 IMT 459. 60. See ibid., pp. 467-469-

61. See League of Nations Covenant, art. 16, para. i.
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. . . the League as constituted today is unable to provide coUective

security for anybody . . . we must not delude ourselves, and, still

more, we must not try to delude small weak nations into thinkmg

that they will be protected by the League against aggression . .
.

when we know that nothing of the kind can be expected.«^

Similarly, Russia's attitude toward German designs on Poland-af-

fected not least of all by her desire to share in the spoils-was dictated

entirely by "the old rules of power pohtics." In the German-Russian

Frontier and Friendship Pact of 1939^ which gave details of the PoHsh

partition, "no mention is made of the Pact of Paris or the League of

Nations Covenant." The coUapse of the System of coUective security,

Jahrreiss continued, was also evident to the United States. Takmg

note in September of 1939 of the State of war in Europe, President

Roosevelt insisted that the United States "conform with neutrahty

regulations in the strictest manner." But far from dealing the system

of coUective security arrangements a death blow, Jahrreiss argued that

the United States declaration of neutrahty merely acknowledged that

"the System had already been dead for years."«^

What did all of this mean for the ex post facto law question? In

Jahrreiss' view, at the time the defendants conspired to wage ag-

gressive war, there were, for want of compüance and of the power

to impose sanctions, no legal norms proscribing such activity. Nor,

for the same reasons, were there legal norms proscribing the actual

waging of aggressive war. The annexation of Austria, the dismem-

berment of Czechoslovakia, the destruction of Poland-these German

conquests were not, therefore, in violation of international law. Or

so Jahrreiss argued.

Given the fkst part of the argument, provided by Jahrreiss, it can be

Said that there was no law apphcable to the defendants' acts at the

time the acts were committed. From this it foUows that the Charter,

in proscribing aggressive war, enacted new law. To put it another

way, the norms estabUshed by the Conventions of the 1920s had,

for want of sanctions, no legal Status; the Charter, in attaching sanc-

i

62. 17 JM^ 465- 63. Ibid., pp. 466, 467-

tions to these preexisting norms, thus marked the emergence of new

law.

It is instructive here to compare with Jahrreiss' position that of

the prosecution, for whom the Charter merely added to preexisting

legal obhgations the power to impose sanctions. As United Kingdom

Chief prosecutor Shawcross put it, "The only Innovation which this

Charter has introduced is to provide machinery, long overdue, to carry

out the existing law, and there is no substance in the complaint that

the Charter is a piece of fost factum legislation. . .
."«^ Shawcross

contended that in the international field, "the existence of law has

never been dependent on the existence of a correlated sanction exter-

nal to the law itself
."«^ Rejecting the classical legal positivist's char-

acterization of law in terms of the power to impose sanctions and

interpreting the preexisting norms as legal obhgations, the prose-

cution granted only that the Charter might be in violation of the nulla

poena rule. And, as it happened, this was an innocuous concession,

for the prosecution (and the Tribunal) refused on both moral and

international legal grounds to recognize the nulla poena rule.««

More generally, the contrast between the position of the prosecu-

tion and that of Jahrreiss is this: What for the prosecution was merely

the addition of sanctions to preexisting law was for the positivist-

minded defense counsel the enactment of new law. And what would

have been for the prosecution merely a violation of the nulla poena

rule (had the prosecution been disposed to recognize this rule), was

for the positivist-minded defense counsel a violation of the nullum

crimen rule.

64. 19 IMT 464.

65. Ibid., p. 463-
, ^

66. Shawcross' Statement here is representative : "There is all the difterence

between saying to a man, Tou wiU now be punished for what was not a crime

at all at the time you committed it,' and in saying to him, 'You will now pay the

penalty for conduct which was contrary to law and a crime when you executed

it, although, owing to the imperfection of the international machinery, there

was at that time no court competent to pronounce judgment against you.' It is

that latter course which we adopt, and if that be retroactivity, we proclaim it to

be most fuUy consistent with that higher justice which, in the practice of cm-

lized States has set a definite limit to the retroactive Operation of laws." 3 ^MT

106 See also 2 IMT 144 (Jackson); Judgment, i IMT 219-221; Judgment, The

Hostage Gase (United States v. V^ilhelm List, et al.), u NMT 1239-
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Given the second part of the classical legal positivist argument in-

voking the ex post facto defense, the Charter's article 6(a) proscrib-

ing aggressive war can be said to represent nev^ law, and in the Nu-

remberg proceedings this law was applied to a period of time prior to

the law's enactment. It is this application of Charter law that violates

the nullum crimen rule and prompts the classical legal positivist to

raise an objection based not on morality but on logic. What purports

to be an appücation of law to a time antedating the law's enactment

is, the positivist argues, not even a possible application. As Austin

puts it, "Obhgation regards the future. An obhgation to a past act, or

an Obligation to a past forbearance, is a contradiction in terms."«^

The "contradiction" that Austin speaks of here may be demon-

strated by appealing to the power relation, one component of the

classical legal positivist's command doctrine, and specifically, to the

requirement of the power relation that there be at least a possibility

of compliance with the directive. (i) In the case of a directive to per-

form a past act, one lacks the ability to comply, thereby ruhng out

any possibiUty of compliance with the directive. (ii) But if there is

no possibihty of compliance, there exists no power relation between

the directing and directed parties. (iii) FinaUy, if there exists no

power relation, the directive in question is not a command, not a

legal norm. The "contradiction" is thus generated by the supposition

that the modality of command, understood by Austin as entaiüng the

ability of the commanded party to perform, may have among its in-

stances commands that ex hypothesi cannot be performed.

Although a legal agency cannot apply law to a period of time prior

to enactment of the law, it may, notwithstanding this logical disability,

have extra-legal power to impose penalties for acts committed prior

to enactment of the law. Why is such power extra-legal? Because the

legal power to impose penalties or sanctions is, for the classical legal

positivist, noncontingently linked to the issuing of commands.«« Where

there is no command, as in the case of a directive to perform a past

act, the subsequent imposition of a penalty cannot be for failing to com-

ply' with a command. But where the penalty is not a response to a

67. Austin, Lectures, vol. i, p. 444, and see pp. 485-486. See also Austin, Prov-

ince, p. 20.

68. See Austin, Province, pp. 14, 17-18.
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"commanded" act or forbearance, it is not a response to any legally

recognized act or forbearance. It is, in the classical legal positivist's

View, extra-legal.

The Tribunal presented a view of the ex post facto question diamet-

rically opposed to that sketched above. Briefly reviewing "the State

of international law in 1939," the Tribunal argued, concerning crimes

against peace, that the Kellogg-Briand Pact was binding on the sixty-

three nations, "including Germany, Italy, and Japan," that had signed

the pact. The pact was binding even though it "does not expressly

enact that [aggressive] wars are crimes, or set up courts to try those

who make such wars."^^ As authority for its position the Tribunal ap-

pealed to the parallel case of war crimes. The signatories of the Hague

Convention of 1907,^° which "prohibited resort to certain methods

of waging war," were, the Tribunal observed, bound by the obhgations

expressed therein, even though the Convention nowhere designates as

criminal certain methods of waging war or prescribes any sentence or

makes "any mention . . . of a court [with Jurisdiction] to try and pun-

ish offenders."^^

Contending that international norms may be identified as legal

norms apart from the power relation of the classical legal positivist's

command doctrine, the Tribunal, like chief prosecuting counsel Shaw-

cross, was not sympathetic to the view that the Charter's addition of

sanctions to international norms marked the enactment of new law;

and it was, therefore, unmoved by the contention of defense counsel

that, in its appücation, the Charter was ex post facto law.

VII

It has been my concern to show that noncontingent links exist be-

tween doctrines of classical legal positivism on the one band and the

Nuremberg criminal defenses on the other. The defenses of act of

State and superior Orders both presuppose the doctrine of absolute

69. Judgment, i IMT 219, 220.

70. Hague Convention No. IV Respecting the Laws and Customs of War on

Land, 18 Oct. 1907, U.S. Statutes at Large 36 (1911): 2277-2309.

71. Judgment, i IMT 220-221.
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sovereignty, presuppositions illustrated, respectively, by Austin's analy-

sis of positive legal rights as triadic relations and by the requirement

of unconditional obedience. One feature of the command doctrine,

the requirement of the power relation that the commanded party be

able to comply, provides a basis for invoklng the nulluni crimen rule,

one form of the defense of ex post facto law.

These noncontingent links are noteworthy, for they provide a means

of replying to the skeptic, who explains the rejection of criminal de-

fenses at Nuremberg in altogether parochial terms and denies that

the rejection can be justified. Although the Tribunal's rejection of the

defenses may appear arbitrary or capricious when the defenses are

considered independently of their underlying classical legal positivist

doctrines, the skeptic is challenged once it is shown, as the noncon-

tingent links show, that the rejection of the defenses foUows from

the rejection of underlying classical legal positivist doctrines. More-

over, good reasons can be given, I believe, for the rejection of the

underlying doctrines.

A complete reply to the skeptic would require a Statement of these

reasons. I have tried here to set the stage for such a Statement; the

elaboration of the reasons themselves would ultimately call for a phi-

losophy of international law.
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by Herbert C. Kelman

LiH'HC se^-^^ments of {)it^ Americnn nopulation are by now

convinccd !!i::t IJi.itcJ St.ite:j lüVcavcmcnt in l/iJovhma has

bcvn protou'idly irni'joral or have at feast dovelopcd scrious

uOü]-/tS ubout tlic iiioral jui^tification for that involvement.

'l'hore are tho-jc vvho have challenged the moraliiy of ihe war

frovn ihe beginning out cf Opposition to war in gencral, out of

Iho feeling tiu>t thif, was an aggressive war rooted in an

inipcrialisi posturc, oui of rcjccti(/n of poiicic^, li-at commit-

ted our couiUry to icii.rdiiig social change in ihe developing

worlJ '.T ojt of t'i'i conviction t'nal l'ne war rcprcsented a

pcrvcrsion o{ natioiial pric^iitics and a sciback in ihe strugglc

againsl racisni and poverty. But, after years of United Strites

involvement in the war, even Americans whv) had no idcolog-

ical objections to the war and hc-d accented tha.' jusfifications

for it bcgoi;. to quesiion its iiu)rality I'-cca.use of irs di:?.propor-

tionate nature. Wh;Ut;vor the origiirti jubtifications t'or the

v,'ai-, it aiouscd widcsprcad niorii r'-vnlsion becaiisc it i.i: ed

ir;-'''~ (hat \kcvc ccl C(>irirnens:;ra:e Vv-ich ti^e eniis being

soui^jn, a;id becaiise it arn;yed ihc inasslve nniitaiy tbrees ot

a techr'ologicall) advaiiced natinn against relari\ely sinall,

ueak and iindevoloped societies.

'1 bis nioral rcvulsion finally l^-d \o American disenga^;e-

mcnt froni Indociiina ah!iou;^h it ha^ t;ot !ed to an i-r.d of the

vnr i-r cf activc American involvement in ii. ^ri.e tnorui

rcvi'.lsioii juainst the war has also ..uniributed to ib«" cri>is ot

i'.'aititiiaey lha( our politieal s\sUMn iia.s been

e.\pf.-rieiivapi:-- -a iii^is ttuit lias :v;uhed in wh.M :na) be

e.*eri'«'d .is ihr anpnx'edented f;-.!i of !wo ;Nueees>ive gov-

18

crnmcnts. President Johnson'? deeis'on in l')6S not to '-eek

fcelcction was cleaiiy reidied to ihe M-jection of nis war

pohcies by wide seginents of fiij ie'::;v:r:,hip and the popuh-

tion. The abuses of power and ob^ructicns of justice that

forccd President Nixon's resigraiioi» haJ theirorigins in bis

adraiiiistration's efib'ts to suppress and discredit the anr»war

movement. In both cases, tl^e administrations' comnütment

to a war that many Americans fo^-m^l morally rcpelleni or

ci'estionable contributed so liieir lo'.s of die inoral autb.ority

10 ^•"'vei n.

War Criiuüiül'ty

Although many Americans were mondly disunbed V)y the

lack of Proportion belween mcans aad en.ds and iKtv.:en

provücation and response, they have ia;gely bcen an vüling

to draw the implications of this fact: namely ,
(hat the di>pio-

portionate r^ature (^f tl)e war and of 'lic way it w,;s b>iig!ii

amonnted lo die commission of war erimes and crimcs

agamst bnmapiiy as detnied by ihe Nmemberg piinuj^les.

Mosl Americans h:.ve rcfused to se-iou^ly consider alLgu-

tionsof vvarcrimin;iiify tlnt ha-.c becn f^roughi tv:;ih. X'any

wouldagreelhat^Ma- erimes h.!ve i»cciined wiann ibc coniea

of the war, such a;, ihe massacre at My Lai. ladccd, a roit-d

States mililary court yiiared in ihis asse:.sment \v)jcn it con-

viLied Lieutenant Cdley tor ihc My Lai Killings. fb.' My Lai

rnass'cre, hovvever. was n«'t ^n i>^o!ated. aberiant i:vci\f.

Simiiar aciion>*uere not uncomnion in VietnauK in l.iCt, fhey

were an inevita.blc hy prodücl of <le very naunc o! die

C '
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war-Li countcnnsiugcncy v/itr v/aged by a high-li^chnology

Society again:^t lovv-ieclinology societies, in which rev-

olMlionan/ gi!'.'rn!ia> are insej^arablc from ihe ivsl of ihe

popukitioiv

It is not just My Lai and siniilar atrocities ihat constitutc

war crimes, bui ihe very policics that helped to Icgitimizc

such atiociiics—policies such as search-and-destroy mis-

sions, thc establishmcnt of free-shooting zones, thc use of

anti personne! weapons, thebonibing of entirc viüages if they

v/ere suspoclcd of hatboring guenilias, the forcedmigration .

of jviasses of thc ru.ral populatiou and the defoüation of vast

forest areas. Sonie legal schohirs havc conclüded ihat these

policics and aetions addcd up to genocide, although liiere is

reasonable doubt about whether ihey renected a specific

genocidal intent, as stipulat-xl in thc Unilcd Nation's

Genocide Convention. But cven if the case for the crime of

genocide cannol be sustained, ihere is aniple evidence to

suppon Ihc Claim that United States aclions in Indochina

have constituicd war crimes and crimes againsl humanity, as

defined by ihe Nuremberg principles. The possibility—and

the high probabihiy—thaf our comitry has been guüf.y o( war

crimes in Indochina has not been v. idely recorni/cd. it is one

of tlic realilie^ that sociely nmst confront in tiying lo come to

letnis with the meaning and iinpücations of the war.

Inrlividiial Responiibiiity

Any nation::! effoi! lo cü':ie lo lerni- with Ihe implicalions

of the IndiKMil;;;. Aar must avldicss ihe dislurb^ng reveJalion

of v/idesprcad faihirostocxercisc individualresponsibility nt

all levcls of A»nerican society. Data from a national siirvey

conducted by this author in 1971, a icw weeks afier the

conviction of Lieutenant Calley for the My Lai killings,

revealed that a considerable propoition of the American

Population, despite misgivings about the war, was appar-

ently prcpared to go along with whatever policics and aclions

thc authoritics deemed necessary, even if tliese v.eie of a

criminal nature. Maf.y Citizens feit that itwas neither possi-

ble nor necessar>' to exercise individual responsibihiy in this

Situation. This feeling secnicd lo be strongest among respon-

dents who had a general sense of powerlessness vis-a-vis

political authorities, rooted in pari in the rcalilies of their

positions in sociely.

The most serious failures in the exereise of indi\ idual

responsibillty, however, did not occur among thc poweriess

Segments of thc sociely. To the contrar>', thcy occurred

among those dosest io the centers of power and highcsl in

Status, educatlon, wcallh and security- -among tiie largc

numbers of decision makers, bureaucrais, legislntors, dip-

lomat-s arid miÜiary officers who .shai)ed, carried cul or at

jeast actjuiesccd in the war policics wiihout taking personal

responsibillty jor the human consecjuences of their aclions.

On the positive side of the led-cr, we find tlial nnny

Americans were piepared to lake personal respon^ibibiv lor

the nioral consecjuei.ces uf their aclions. An unprecrdei.ied

nu.Vtber of young men retused coinpiiciiy iii tlie v.vir by

rcsisting conscriplion, dcserting or disobeying mihlary or-

Moy/Jüne1975
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dcrs. In tvfusing to bv:cornc involvcd in a war that ihcy

rcgaaicJ criininal, to phvic ihcmsclvcs in a position whcre

thcy inii;ht bc givcn criminal »^rdcrs or to coopcrate in crinü-

iial ;3ction.s, thcy acta! in accüidance wilh their obligations

urdcr t!ie Nurcinbcr^ principles, which bold cach indivi-Juai

rcsponsible for war crimes and crimes against hunianity evcn

if he V. as following oidcrs froni bis governmcnt or froni a

supciior.

ro!)e sure, soaicof thc war rcsisters particularly ainong

ibc sci viccinen who dcsorted or rcceived Icss-tban -honorable

dischargc.s fornile infractions—werc not <>nly mv.iwareof tbe

Muvemherg Cbarter, biit did not evcn bavc a consciously

aiticulatcd position ofcop.scientiousobjcction. Yct, many of

thesc mcn cicarly actcd out of nioral Opposition to tho war as

theyhad comcto'knp.wit, protestiug. in tho only'way rhcy

knew how. 'liieir lack of a well -aiiiculared position can be

undcr^tood if we consider that tbcse nien camc dispropor-

tionateiv ficm poor, unttiucated and annotiiy backgrouiids.

Unlike tbc well-cducüted, niiddle-class men of their genora-

tion, tb.cy lackcd the conceptual fraineworks, thc verbal

skills, !he role modcls aid the counseling opponunities that

wüuld have enabied ih.eni to dcvelop a conscientious objectoi

position.

fhe sur\'ey on the C'alley tiial suggcsted that thc vory

coacept of placingone's own moral principles in Opposition

to the demands of authority is not readily avadablc to ir.di-

vidiials froin lower sociiX'eonomic aivi ediicational buck-

'irounds, nut to meniion the social and iiiatorial snppoit tor

such a stand. A rceent article by L. Monko ("Amnesiy: Wiio

Necds it?" Fellowship, 1974) ca\ war rcsisters cites a Uni-

versit)- of Wisconsin study on the comprehension levcl ot

F'onn 1 50(ihe appücation Tor conscicnti'Hisobjeclor Classifi-

cation) vhich indicatcd that one would have to bc a hl gh-

sehüol graduate "just to understand thc questions—to say

nothing of answeriiig thcin." Monke slatcd that rcsisters

froni lower class backgrounds "loarncd Trom hard e-.i.cri-

ence wh-it their hi>:!icr ckiss pccrs learnC'l from bci)ks and

caj-cfiil reOection. Tb.cy feil the nioral oiitrage i«i their guts

bul vvcre frustrated by their inability to verbalize it." In

Short. tho!>e who prctcslcv! the war by dcsertion or infraction

of rulcs chose a diirt-reni (iiiie and rneans of prolct ihan the

dniCi u;.risters- -a liiv.e aad laeans dictated by t!ic re:ilitics ot

liieir üb- sitaaiioi^s \-\i\ iney dcs'Mvc no less credit tor the

exercise of tlicir iadiviiiual responsibility.

The ir.aniic>tations cl war resi^.ta•lcc iadicate th;il tiie

prin.ciple i'l individual respoiisibiliiy il;d iveeivc Si>ine sop-

poit draing thc Indochina Vvar. Lhifoitunately. scu;iely's re-

spop.- c \o i's war re<isters, at least so lar. denionslrales (Mice

at-ain du- failure to Vwc ^ p lo ibis principle and to uphvdd it.

Whilc iho.se whtWonnu! itcd a:ui canied out thc polieie.-. dial

:j

involvcd us in an iinmorai .nid illegal war are enjoying high

and ics} . ct'-d poviiiu<ns in ;v)verr)nient, iiidiislry, tbc inih-

tary, 'he üiil^crsities .a:-A [\w l')undafi<)l;^. thc r-.-ist

ers- -who>,c asscssineat ( f ?he nu:>ralily \^\u\ Icgality of the

war is now widcly shared widiin tbc country -continue tobe

penali/cd for their decision. Some arc still in psison and

others arc av aiting Judinncnt. Ma.ny have seived their tcinis

and now, as convicted fclons", arc dcprivcd o{ sc^nie of their

citi/ensbip rights. Many morc arc ine.xilc, inialdc to return

without risking arrest and conviction. Others have returncd

or have reniained home and suffer thc disadvanlages of an

Underground existence whüe constantly faeiiig the risk ot

iniprisonnient. Finally, the mcw whose rcsistance earncd

them Icss-than-honorable ilischargcs arc dcprivcd of sorne of

the benefits to which thcy might otherwise be cntided and

carry a sfigma that sevcrcly liniits their employnicnt pos-

sibilities. President Foid's cleniency program will change

the stati:,tics somcw.hat by euabling sonie of the men to gain

an earlicr release frcm ircHcoration and pcrsuading some

(probably a snrall propurtion) to conie out of exilc or hiding.
"

The terms and assumptions of the proi^'ram, howcver, leavc

tiie ba.sic picturc unchanged: Cur society contiiiucs to reward

those who violatcd the Nureniberg principles and to punish

those who r-nheld thcni.

What can be done to help {he sociely comti lo grips wiih tiie

failure cX die principle c;f ip.dividual responsibility and lo

assert thc validily of ihat principle foc the future? In the long

run, we need to pr-.xnoic boih institutional and ättitiidinal

cbanges «hat would foJcr a sense of pcr^^on-il efficacy arfiong

all Segments of thc population and eslablish a scnsc of per-

sonal accouniabilily at all Icvels of organi/ational

functioning- -in other woids, changcs that would extend

boih thc capacity and tlie neccssiiy to exercise individual

responsibility. The eicarest mes.sage aboi-t wbere sociely

Stands ^.n thc principle of individual responsibility will be

conveycd by the way in wliich we cleal v. idi the two kinds of

war-related crimes: crijnes against thc Indochinese peoples

(as well as against the American Conslilüfion) cornmitted by

the vvar niakers and crimes of conscicnce cornmitted by

vonag WiU" rcsisters.

Crinies a;;ainst Humanlty

As to war crimes, it is ev.untial for the American people to

confront the pos>,ibiliiy th;it our involvcmcnt in Indochina

represc!\ted and led to scrit)u> war crimes and erimes against

humanity. In introducing ihe rcport o\ Ihe International

CommissioM vX finquiry irao Ibiited StiUcsCniiics in In-

docliina, which niet in O-de in June,
J
^71 ,(4yu>:na.rJVlyrcrjr^

wrote that Americans ^'m ust go througTi a^MnjvIUnmiu

uioral cath-aisis andelcarly see, mulerstand, ;ukI cven_confe.ss

t]w~^il_crimcs commiticd under the order (^^ their

gin^TmTr.ent.TT^ Without^'^iTTch a cathaT^is, the nation will

not bc ab!-" to avoid ihis war fron» becoicmi: a b.-eak m its

histoi-y, a break agadnst cherish«.d national asiMraiuuis and
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idcals." l-roin ihc prcscnl ivTsp.^clivc, rccogniticr. o\ war

crinios is iti^poiiaul no( onl\ bcratisc il rcproscnis a ncccssary

calluiUic p>.v:c ,s, biit bccau.c it hclps lo »vcornmii ns to the

principK.' ol nulivvlual rcspvuisilMÜiy lorcollodivo a.tions. Il

is iK.l cnouLifj to coficludc ihal llic vk ar was a misiakc and ihal

i« v.as [hc oiKcomc ofcoinplcx i!v;iiiuiional and social pro-

ccsscs. All Ol it.is may bc jvriVcdy üm\ bat igiivoiing ihc lact

tha{ il v.as also liv: ovAcomc o\' a ^,c! ir^ of dccisions on thc pari

üt" manv individuals (partioularly iudividuals in leadership

positions) to Ibrmulatc, cany o;.it, go along with aiul cond(Mic

specific policics and aciions icinfoacs the noiion tiiit no one

is responsiblc. The locus on war crimcs has a pailicuKir

advantage here because tbe Icvuil framework, by i'> ^eiy

nature, poses ibc issue in icnns of individual resj^nsibility.

\ How can \vc brin>> our socicty to confront American war

\ crimcs conimilted in Indochina? An otlicial war-crinics

i irial—undci American or international auspiccv -is so far

outside of ihc realin of rca'dv.ic })o.sibiliiy that it rnakes littlc

sensc lo advocate it. Sanford Lcvinson, writing on the itp-

plicabililv of the Nuremberg piccedent to the Vietaam V,'ar

in War and Moral Rcsponsibilüy, proposcs two general al-

'

tcmatives: -'One is the csiablishment by inevitably seli-

appointed -roups or individuals ofa Citizens' tribuna! which

would con^.idei the guilt of namcd officials and publish its

1 assessments. A second alternative v,ould be the prcparation

\ by individual scholars of articles, lo be pubüshed perhaps in

I

law reviews. as lo the gudt oi innoccnee of named individu-

I ali, under the applicable precedents.'^ Such alternatives actu-

1 allv have an advantaee over official trials because thcy a-e

' oriented toward estabüshing guiU ratherthan adminisiering

I
punishment. The added social value of punishing ihose lound

i guilty of counnitment of or complicity in war crimes (even if

Ulis were feasible) would be outweighed by the cnormous

cost in creatin^ bitier resenunents and irreconcilable divi-

I sions ^Mtbirl the sqciety. What is.in^portani— in lemis of ibe

' message that must be commumcaled- -is to estabhsh respon

I
sibility for the criminal actions and to delegitimize these

actions, not to puni^h those found responsible for them.

Concern aboul the danger of lasiiug resentments and divi-

sions also canses some hesitation about Levinson's emphasis

on establishing, in quasi- legal fashion, the guilt of specific

individuals. Furtherniore, such an approach would have lo

concentrale on tlie key decision makcrs and wuuld, to that

cxtent, dilute the niessage that -allhough some individuals

are obviouslv more guilty than others-the responsibiliiy is

f widely sliared. levinson's contention that the inquiry must

\ \K personali/ed is well-laken. li wc are to reintorce the

^ principle o{ individual responsibiliiy, v.e cannoi lake the

View that things just happened ihrough the impersonal work-

ings of instituiional ov organiza:i(»nal proccsses. h must be

made clear lluil things happened because of the decisions ihal

individuals made or failed lo !r:.ke, and the i^ctions that

individuals bu-k or faded lo lake al paitivukr tin-e. and

places. H0V.CVC1, the r.al poii'l o( ihe iiK|Ui(y i. no! lo

allocale blame, bat lo identily ihc aciions ihat are descrvmg

May 'dune 1975

(^f blame: not U> dctcrmine who i-, guilty oi' crimes, bul to

ilhisirate how individuals becou.o particip;m's in such

crimes. By tliesc nu,^ans, a wav-criincs inquir\ would liclj) to

dck-jitimi.'c aciions that shot1-circult the exercise oi indi-

vidu.d responsibiHiy- because the aclo. faiN to consider ihe

hunun c.^nsequen.-es of the policics lu: foiniulatcs or carries

out, because hc o!)eys supLTi<»r ordois wilh(^ut cjucslion or

Ivcause he divoices his task from its largcr human context

Ihrough roulini/.alion and speciali/uiion.

Crinu's of Coiisciciicc

In exaniining aUcrnative ways of dealing with Ameiican ^

war ci-imes, this wriicr has accepled ihe idca that while it is
j

cs.sential to establish responsibiliiy ioi criminal aclion.s, it is

j

neither possibie nor desirable to punish those found guiUy of
j

such actions. The question of punishment leads to th.e second $

sct of war-rclated crimcs on which sociely must lake a stand:
'

the crimes of conscicnce connniitcd by the young war resis-

ters. IJnlike the war makers, tlicse men have becn punisb.ed,

continue lo be pimished or are th.eatened with j)unishment

for their actions. Some observers have corinecicd tlic iwo

issues and have argued that if war criminals are to be excmpt

frchn punishment, thcn war resisters must also be cvempt.

This Position wr,s well-stated in an editorial in lkV.>/7(/ by

Norman Cousins. Alfter speaking of the crrors and horrors

commilted by tlie war makeis, he went r- to say:

A case miviht be nv de for the fact tha' ^vch errors

and liorrois are now behind us, and that our auenlioii

must be lurned to the chailenge of i;;habilit uin^ Viet-

nam and to the largcr chailenge of remakmg America

at home. It can be argued. U>o, lliat diis nation could

lear itself to picces il it ever aaempied 10 fix the blame

foreverylhing involved in the Vi:..nam tiugedy. Such ,

argumcnts ixrc not withoui mcit. Bul if therc is 10 be •

.amnesty foi-governmeni, ihcicmust also bc amnesly ^

'forthose who refusedtoacquiesce inthe govcrnment's, .^

cfforts to violate its ownlaws and traditions. Amnesty
:

for all or amnesty for none.

This Position may be cffeclive in overcoming some of the

opposiiion to amnesty for war resisters because il b:ises its

appealon the requiremenrsofequal justice. Ifwc are going to

foreet one sei of war-reiated actions that many Americans

considei cnmin.d, thcn v/e must also forget the olr.cr set of

actions thüt a sccojkI group o^ Americans consider criminal.

Moreover, it i'- a posilion eonsistenl \^\\h one of the in^.poiiant

reasons for oifering amnesty to war resisters: nameiy, tliat !t

would help to hcal the wounds Icfl by ihe war :md lo promote

a national reconcilialion. bYomthat perspective, it is im|)ur-

tanl to poinl oul that reconciliation is a iwo-way slreef.

From the present perspective, however, which focirscs on /

rcasserting the principle of individual responsibihiy, ir must
;

b -Tcssed thal nonpunishment of war criminals and amnesty

1; i \>,air-sisters;irc uo^ataMconimensurate. Inthel;

WC are dcahiu- wiili mcn whu have vinhiied ihe Nuremberg

l

21



ü m ni'i
\

Lj [j \J

principlcs; iriboy aic tobe cxemptcd from punislmicnt, il is

üespitc ihc'ir actions and oiily aflcr rcsponsibiüty IVir these

atVtions has bccn estabÜshecl. In thc seconJ c;ise, wc arc

dealinu wiih ir.cn *who have Iricd to unhoid {\\c Nuienibcr!'

principlcs and who .^hould ho gtantcd arniio^ty bccausc of

thcir actions.

Cur Society has no bettcr oppoitunity to exnrcss its com-

mitiaent to thc principlc of individiial rcsponsibiliiy ihan I->y

granting universal ond unconditional anincsty to all tliose

who, as a rcsult of their protcst agairist the war in Indochina,

find tho!'ir-cIves in le;:a] icor>ardv or si>rrcf continuinar Icual

:aid ecojK.'inic di.sadvaaiar,cs. This vvould iiicludc draft

resisters and desertcrs who arc Cürrcnily ia piison, on proba-

tion or subiLCt to prcsecuti.Oii or who havc coinpkted prison

tcnr;-<; (hoso who have oxÜv.^d thenVselves to otbcr couiUiies;

and ihose who havc gone Underground. It woulu also include

vcterans froni the Vietnam era with less-than-honorablc dis-

charges, as weil as thosc nien and worncji vvho have b^een

prosccuted or face prosccution for civilian acts of protest and

resistL-nce.

Uriiversrl Anincsty

Thc aninesly niust be universal, in the r.ense otincluding

all of thcL^e catcgories and all individiials wi^hin each cate>

gory. A selective arniicsiy would tend tofocus on the extent

to which an individiial—in bis original form of protest and in

bis current aititudc—givcs obeisance to proper middle-class

noans, rather tb.im on the fact that each individi'al has, in bis

own \\ay, niotested a v/ar he con^idcred inMiioral or illegal.

An aitcnipi to üiffercnti;<te beiwcen individual resisters

wüuld al:^o bc almost impossible to adniinister effectively

and fairly. Ine danger (hat universal anincsty might include

sojne indiividuals whose actions were licl taken out of con-

scienti(nis Opposition to the war is far outwei^dicd by the

danger that a selective amncsty would unfairly cxcludc cer-

tain individuals or classes of individuais. It woidd l^e pariicu-

lariy uo!':^!:- if ihe amnesty exciudcd those who protestej froni

wirhin tlie iumed forces, such as the dcsert':rs and the vct-

erans wiiii !css-t!ian-hoiJOUible disciiarucs. This point is out

across vcry weil !)y Robert N. Barger in Ammstr. Wluu Docs
It Ki'dlly Mi-an?:

To ixckulc deserters ii>^tn anincsiy \vt>u!vi l:;: to niake

oi aiir.;;.vs(y am-thcr in- truirent i>f JisCiimin.ition in our

s(v.ic[y on ihe grounds of cconoinic class and race. Tbic

burdcns tii the ilr itt aiui (^1 combat h ive \\\]\cn dispro-

portioniitciy on the pooi- and tlie n(5i!-wliite nicn of our

socitty ivcause of dicir Kick vi" coilegc dcfcniients,

thcir bick of coun*>clin'j abi>ui conscienliiuis objetfia"

cligibi'iiy . . . and tbKir ignorance ui' v>ti;cr "'legal"

niea- r! .< •; ft , v;. iun :. '

: middlc hiul taxier class

vAülc nien i ould, aad did, u^e as an cxCir.e U> avoid the

v.ar. Toextend this inccpuity by amnc.^tying draft cvad-

ers. b»ut not deserters, would be a iragcdy.

The ih-nnesty niust be unconditional, in the -ense th.u the

individual mnst not be askcd to earn bis anincsty by expres-

sing rernorse or by perforniing some form of public ser»ice.

To deniand Performance of pHiblic -ei-vice imposes a penalty

based on rhe notion that the individual must pay a price lo

Society in order to be reinstatcd. This ignorcs tfie fact ih:tt the

war resisters who have bccn in exilc or in hiding, (uut to speak
of ihose who havc bccn ia 'priMiii) havc aircady sulTcred

heavy pen^dries for thcir acts of conscience. But beyond that,

to ask Ihese nien to acccpt a penalty now would be to ask

thcni to adrnil guilt for refusing to participate in a war that

they saw as i.mmoral.and illcgal—an assessment cventually

sh:ired by large segments of thc sociciy. Hven if conditional

amnesty does not rcpresenf a form of penalty, it clearly.

defincs amnesty as an act of rncrcy'uf which inc indivi^Uial

must prove dcserving, rathcr than as an act of justice. As
Abraham ficschcl said, "Son^cfhing prccious will havc been
lost by the Aniencanp>eoplc if they should regard amncsty as

a matter of n;crcy. Much of the iiope of the future depends
upon a cicar recognition that resistance to an unjust war is a

saered risiht of man."

Unconditional amnesty offers the best oppoitunity to nrin-

f'}rce the principlc that (hc iw.Jividvial hd^] \un oniy ihe right,

but the Obligation to consuit bis conscience vvhen the gov-

ernment asks him to }>ariicipatc in war. The war resisters

wcre absoUilcly right in thcir judgmcnt that American in-

volvemcnt in Indochina was immoral and illegal, that parr

ticipation in the war would have constitutcd complicity in

war crimes and crimes again.-^t bu:ii;inify ar.d tha.t by resistlng

they were actin.g in acconkince with the Nurembcrg princi-

plcs. One docs jiot have to agree Vvith this judgmcnt, how-
ever, in ordcr to »avor amncsty. Hvcn tb.ose wiio Iccl that,. on

balance, the war was Icgaily and morally justificd n^ust

recognizc ih..t ihe war did raise scrious nior il (.juc-.rions and

that large segments of the popuIation considcrcti it morjlly

and legally wrong. Tb.ey must rccogni/e that thc w.ir Im-

posed tremendoLis moral and psychological burdcns ou the

young men vvho were cailed upon to participate personally in

actions over which ihe country was so dividcd and -in-

guishctl. Uiider ilicsc circu!n.si.inc<:s, any 3oung man v ho

was c«M"i\inccd tliat thc warwa.-. v. long bad a mora! . !Mi''afu)n

to dissociate himsclf fiom it. 'f i^c nar resisters di<! j lixi-cly

\\'hat any morally rcsponsibie jjcrson must dt) in ilic Ialc cT

what be conceives to be inmioral an<l crimiudl "idicrs. Apa-

nesty for thi>se who ictcd in ihis way wonld b"" .i concrcie

way Ol dcnu>nstrating and reassciting thc validity o\' rhe

principlc >M' individual responsibility.U

Ihrhirt C. Kcluum is Richaii! Chukt.' Cnbot pri>fcssor of

social cfhics j( llarvurii Uiiivc/siiv.

22 ^M'jClEfY
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NOTES AND COMMENTS

THE PROPOSED TRIAL OF PAKISTAN! WAR CRIMINALS

The atrocities and genocide that were committed by the Pakistani army
against the people of Bangla Desh and the proposed trial of the major criminals

responsible for them raise the following important legal issues. The first one

concerns the commission of war crimes by Pakistan—specifically the nature and

scope of the obligations of the Pakistani occupying army towards civilians and

non-combatants in Bangla Desh. The scond issue relates to the scope of crimes

against humanity. The third is, whether the mass killing of the Bangali people

by the West Pakistani military constitutes genocide and, if so, what procedures

and mechanismsaretobe institutedforpunishingtheculprits. Fourth, whether the

1949 Geneva Conventions preclude the trial by the Government of Bangla Desh

of persons who have committed the offences mentioned above, even if they are

prisoners-of-war, held in Indian custody. Fifth, are the accused entitled to the

plea of *superior Orders', and if so, what is the real effect of such a plea? Finally,

what kinds of safeguards may be instituted by the authorities concerned for

ensuring observance of impartiality and independence in the proposed trials?

One may set out the factual background of the events so as to clarify the

relevant legal issues before considering them.

h Facts

According to a recent estimate by Sheikh Mujibur Rehman, about three

million people were massacred by the West Pakistani soldiers and 25,000 to

30,000 houses looted and burnt in Bangla Desh. The commission of rape

by the Pakistani soldiery was also testified to, among others, by Mujibur

Rehman.^

In addition about one crore of people were driven away as refugees to

India,^ and 30 million people were rendered homeless.^

1. Hindustan Times, January \S, 1912. It is also reported in Hindiistan Times, January

29, 1972, that Mother Teressa, the 61 year old Roman Catholic nun from Albania,

who has moved to Bangla Desh to set up a home for the girls who became pregnant

from Pakistani soldiers, cstimated that "thcre might be upto 4,C00 rape victims cxpect-

ing babies in the Dacca area alone".

2. /Z>/V/., January 11, 1972.

3. Ibid., February 13, 1972.

645
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The Fourleen Days, War ended with the surrender of 93,000 Pakistan!

regulär and para-military troops to the Indian and Mukti Bahini forces. Over

33,000 surrendered in Dacca itself. As on January 19, 1972, all but 650 Pakistani

prisoners-of-war have been shifted from Bangla Desh to India. Those who

are still in Dacca include 500 wounded soldiers and another 150 manning some

hospitals.^

There are at present 1 1,000 Pakistani civilians in Dacca.^ The estimated

number of Hast Bengalis living in West Pakistan ränge from 1 50,000 to above

4000,000. Several thousands are members of the Pakistan arraed forces. About

1,000 are civil servants.**

II. Legal Issues

As the above narrative offacts demonstrates that the crimes committed by the

Pakistanis in Bangla Desh centre on war crimes, crimes againsthumanity,genocide,

and violation of the Geneva Convention, it will be necessary to examine them

against the background of international law and practice.

A. War Crimes

The concept of *rules of warfare* is based on two fundamental principles :

first, that the civilian population (non-combatants) who do not take part in

fighting should not be made the object of direct attack, and no hostilities should

be committed against them ; and second, that all such kinds and degrees of violence

which are not necessary for the overpowering of enemy are prohibited."'

Violations of the recognized rules of warfare amount to war crimes in the

strict sense. General international law not only obligates the national State

to punish its nationals for violating rules on the conduct of war but also

authorises any belligerent State to punish the prisoners of war for having

committed war crimes prior to capture.^ The trial of war criminals is limited

neither to offences having a particular geographica! location nor to offences

4. Ibid., January 19, 1972.

5. Ibid. ,

6. /w(//ö« E.Yprej.v, (New Delhi) January 31, 1972.

7. Dr. Radha Binod Pal, however, denied the efficiency of the rules of warfare. He
maintained that "experience, however, shows that whenever any of thelawsofwar

has been found to be a definile and permanent obstacle 1o the objectives of war, the

sanction has disappeared and the rule has not been observed. Unless the party violat-

ing gets worsted in the war such violations would go unheaded". Pal, Crimes in Inter-

national Relations {Calcuüd, 1955), p. 383.

8. H. Kelsen, Principles of International Law, (New York; N.Y., 2nd edn , 1966), pp. 151,

206; G. Schwarzenberger, International Law, vol. 2, The Law of Arnied Conflicit

(London, 1968), pp. 483-84; see also his, The Frontiers of International Law, (London,

1962), p. 186; Oppenheim, International Law^ vol. II, (London, 7th edn., 1953), p. 566,

f, n. l.
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committed against the national of the Power claiming Jurisdiction.« Like

pirates, war criminals are considered as liostis humani generls, the enemy of

humanity, and any one may capture, try and punish them.^°

The following acts constitute war crimes in the strict sense : (1) murder

and massacres; systematic terrorism; (ii)tortureof civilians; (iii)rape; (iv)abduc-

tion of girls and women for the purpose of enforced Prostitution; (v) pillage
;
(vi)

confiscation of propertj
;
(vii) wanton devastation and destruction of property

;

(viii) deliberate bombardment of undefended places
;

(ix) and wanton destruc-

tion of religious, charitable, educational and historic buildings and monu-

ments.^^

There is a substantial body of opinion and of practice in support of the

view that there exists individual criminal responsibility for the perpetrators of

war crimes.^2 j^g Exporte Quiriu, Yamistha, Nuremberg, Tokyo and Elchmann"

s

war crimes trials amply support this view. The Nuremberg Tribunal defincd

individual criminal responsibility thus

:

It was submitted that international law is concerned with the actions

of sovereign states, and provides no punishment for individuals. . . In

the opinion of the Tribunal, both these submissions must be rejected.

That international law imposes duties and liabilities upon individuals

as well as upon States has long been recognized. . . Crimes against

international law are committed by men, not by abstract entities,

and only by punishing individuals who commit such crimes can the

provisions of international law be enforced.^^

The Pakistanis who have been responsibile for committing indiscriminate

killing of civilians, rape, arson and loot, are to be considered as war criminals

whom any State can apprehend, try and punish.

B. Crimes against Humanity

Crimes against humanity are defined for the first time in Article 6 (c) of

the Charter of the International Military Tribunal at Nuremberg which is as

follows

:

10.

Thus the Nuremberg Tribunal was established for the trial of German war criminals

"whose offences had no particular geographical location".

G. Schwarzenberger, The Frontiers of International Law, (London 1962), p. 187; Jan

Brownlie, Principles of Public International Law, (Oxford, 1966), p. 266.

11. See the list of war crimes prepared by the United Nations War Crimes Commission,

History ofthe United Nations War Crimes Commission and the Development ofthe Law

ofWar, (London, 1948).

H. Kelsen note 8, p. 206, Woetzel, The Nuremberg Trials in International Law,

(London, 1960), p. 121.

International Military Tribunal {Nuremberg) Judgmcnt and Sentences, October, 1, 1946,

/f.y./.Z.„vol.41 (1947), pp. 220-221.

1 ^»a

13.
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(c) Crimes against Humanity : namely, murder extermination, enslave-

ment, deportation, and other inhumane acts committed against

civilian population, before or during the war, or persecutions on

political, racial or religious grounds in execution of or in connection

with any crime within the Jurisdiction of the Tribunal whether or

not in violation of the domestic law of the country where prepetrated.

Schwelb says that three important principles are embodied in Article 6{c).

The first, indicated by the words *before or during the war' apparently

implies that international law contains penal sanctions against individuals,

applicable not only intime of war, but also intime ofpeace; and that in

certain circumstances, inhuman acts constitute international crimes. The second

principle, which appears to be deducible from the words *against any civilian

population\ is to the effect that *any civilian population' is under the protection

ofthis System of international law. This implies that civilian populations are

protected against violations of international criminal law also in cases where

the alleged crimes have been committed by sovereign States against their own

subjects.^*

That indiscriminate mass killing of civilian population and other heinous

crimes committed against them constitute crimes against humanity was confirmed

by the Nuremberg and Tokyo War Crimes Tribunals, and by the 1946 resolution

of the U.N. General Assembly.^^ Needless to say, that the leaders, organisers,

instigators, and accomplices participating in the formulation or execution ofa

common plan or conspiracy to commit any of the foregoing crimes are responsi-

ble for all acts performed by any person in execution of such plan.

The record of the Pakistani atrocities in Bangla Desh is unparalleled in

the history of war crimes. The civilian population was massaered in a systematic,

planned manner. It has been reported that about one lakh persons were killed

at the "slaughter houses" in Khulna town alone by the Pakistani army during

the nine months of their occupation.^« These acts have been confirmed by

various impartial, national and international, governmental and non-governmen-

tal organizations and individuals. Thus, the fifth Conference of the Afro-Asian

People's SoHdarity Organization (ASSPO), held in Cairo in January 1972,

"strongly condemned" the genocide and atrocities committed by the Pakistani

military regime in Bangla Desh.i' The U.S. Senator Adlai Stevenson, after a

Visit to Bangla Desh observed that the ''intensity of the terrible atrocities is

without any parallel in the world history" and that the atrocities evidenced "a

calculated policy to extinguish Bengali culture".!» Mr. John Stone-house, the British
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14. Egon Schwelb, Crimes Against Humanity, BYIL., vol. 23 (1946), p. 178, at p. 179.

15. Resolution 95 (I).

16. Hindustan Times, February 2, 1972.

17. Statesman,iz.n\xdivy \6, 1972.

18. Hindustan Times, iaimmry 31, 1972.

\n

Labour MP, said in Dacca on January 9 that General Yahya Khan was

**certainly a guilty man*' responsible for what happened in Bangla Desh. He
pleaded for the trial of those responsible for genocide.^® The Pakistanis who are

guilty of war crimes and crimes against humanity deserve appropriate punishm-

ent for the same. '

C. Genocide Convention

Whereas the Nuremberg judgment did not cover genocide committed in

time of peace, the Genocide Convention in Article 1 "confirmed''^«^ that genocide,

whether committed in time of peace or in time of war, **is a crime under inter-

national law" which States undertook to prevent and punish.

Defining the term 'genocide', Article 2 of the Convention provides that

*genocide' means any of the following acts
*'committed with intent to destroy,

in whole or in part, a national, ethnical, racial or religious group, as such":

(a) killing members of the group;

(b) causing serious bodily or mental härm to members of the group;

(c) deliberately inflicting on the group the conditions of life calculated

to bring about its physical destruction in whole or in part;

(ä) imposing measures intended to prevent births within the group

;

and

(e) forcibly transferring children of the group to another group.

This volitional dement of criminal "intent" in the crime of genocide is

very important, because it distinguishes 'genocide' from ordinary murder.

Under Article 3 not only genocide, but also 'conspiracy', *direct and public

incitement', 'attempt' and 'complicity' in committing genocide are punishable.

Refuting the possible plea of 'act of State', Article 4 of the Convention provides

that persons commiting genocide or any of the other acts enumerated in Article

3 shall be punished, whether they are constitutionally responsible rulers, public

officials, or private individuals. Under Article 5 contracting parties are obliged

to enact the necessary legislation to give effect to the provisions of the Conven-

tion and in particular to provide effective penalties for persons guilty of

'genocide' or any other acts enumerated in Article 3.

As to Jurisdiction, Article 6 of the Convention stipulates that the persons

charged with genocide or any of the other acts enumerated in Article 3 shall be

19. Statesman, January 10, 1972.

20. The Word '«confirm" here is significant, because already the General Assembly in

resolution 96 (I) of 1946 had "affirmed" that gCQOcid^ is a crime und^r international
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tried by a competent tribunal of the State in the territory of which the acts

were committed; this Provision is very important for our purposes. because

the crimes in the instant case were committed on the territory of Bangla Desh

-or by such international penal tribunal as may have Jurisdiction with respect

10 those contracting parties whick shall have accepted its Jurisdiction.

Approved by the General Assembly in December 1948, the Genocide

Convention has since been ratified or acceded to by 75 States, as of31 December

1970. The Convention came into force in 1961. Both India and Pakistan are

parties to it.

The crimes of the Pakistani army in Bangla Cesh are such as to clearly

fall within the purview of the Genocide Convention.^i jhe "intent to destroy"

in whole or in part an ethnical, racial, or religious group is also discernible in

this particular case. Where massacre was carried out at such a vast scale, a

prima facie case cm be made out in favour of such ''criminal intent". The

reported Statement of General Tikka Khan, suggesting an "intent to reduce

majority" of the Bangalis confirms this argument. The independent testimony

ofvarious foreign observers, like the U. S. Senator Adlai Stevenson, and the

findings of various international bodies like the Interntional Commission of

Jurists goes to corroborate the existence of an "intent" to destroy Bangali

people. In such circumstances, the trial of Pakistani war criminals for the

crime of "genocide" is a logical sequence.

The next relevant question is whether the Government of Bangla Desh,

a non-party to the Genocide Convention, is competent to try the accused for

the crime of 'genocide'. The answer to this question will depend on whether

'genocide' is a crime merely by virtue of the Convention, or whether it is a crime

under general international law. The Genocide Convention has been ratified

by an overwhelming majority of States. This indicates the general and near-

universal acceptance of the crime of genocide as international crime, thereby

transforming a coventional rule into international custom. Many authorities hold

the view that the humanitarian principles incorporated in the Convention

are binding on non-parties as customary rules of international law.^^ The

International Court of Justice in its advisory opinion on Reservations to the

Genocide Convention case,^^ regarded that the underlying principles of

the Convention were recogniscd by civilized nations as binding. Even

before the adoption of the Convention, the General Assembly resolution

declared that *genocide is a crime under international law'^*. Since genocide

21. See M. K. Nawaz, ''Bangla Desh and International Law"; IJ.I.L., vol 11 (1971), p. 261.

22. Sorensen, Manual of Public International Law (New York, N. Y., 1968), p. 517

Brownlie, Principles of Public International Law (Oxford, 1966), p. 456 ; Kurz, 'The

United Nations Convention on Genocide ; A.J.I.L., vol. 43 (1?49), p, 738»

23. \.C.i. Reports 1951, Xi- 15 at p. 23.

24. Resolution 96 (I) of 1946 and Resolution 260 (III) of 1948,
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is regarded as a crime under general international law, Bangla Desh Government

is competent to try the accused, even if it is not a party to the Genocide Convention.

Granted, Bangla Desh Government is competent to try the Pakistani

soldiers for 'genocide', two options are open for such trial. The first is that

the Government of Bangla Desh, the State on whose territory genocide has been

committed, may set up a tribunal and try the alleged criminals. In that case

the Government of Bangla Desh will have to enact its own law,^^ incorporatmg

the relevant rules of international law, and providing penalties for the trial.

The other possibility is, that States whose interests are materially affected, for

example' Bangla Desh and India, may set up an international tribunal for the

purposes of trial.

D. Violation of Geneva Conventions

Two provisions of the 1949 Geneva Conventions relative to the protection of

the victims and prisoners-of-war deserve consideration for the present purposes-

the first guaranteeing minimum humanitarian safeguards in case of civil war, and

the other dealing with the repression of abuses and infractions of the Conven-

tions.

Even assuming that the hostilities between Mukti Bahini and the Pakistani

army in the initial stages of the conflict did not amount to an international

war still the Pakistani army had the Obligation to honour certain mmimura

humanitarian norms which it faiied to do, with regard to the civilian popula-

tion and the non-combatants. The four Geneva Conventions of 1949

provide uniformly that in the event of an armed conflict not of an interna-

tional character each party to the conflict shall be bound to observe a

minimum Standard of behaviour. Persons taking no active part m the hostilities

shall be treated in a humane manner, without any adverse distinction founded

on race colour, religion, sex, or any other similar criteria. Violence to hfe or

Person, and the outrages upon personal dignity, are forbidden.- These provisions

of the Convention are made obligatory for the parties to civil conflicts.

The Pakistani soldiers in so far as they violated the fundamental human

rights of the civilians provided for under the Geneva Conventions, are guilty of

committing "grave breaches" of the Convention and should be dealt with

accordingly.

The other Provision relevant for our purposes is that which deals with the

reoression of abuses and infractions of the Convention. Each of the four

Conventions uniformly obliges the parties to enact legislation necessary to

provide effective penal sanctions for persons committing, or ordenng^
irriTe Bangla Desh Government has infact promulgated the "Bangla Desh Collaborators

<;n«:ial Tribunal Order, 1971" providing for the trial of certain criminals.

26. SJfhe Article forms part of Chapter . which contains the Genera, Frov.s.^^

and which is common to each of th« four Conventions. 75, VNTS, p. 32.
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committed. any of the "grave breaches" of the Convention^ ''Grave breach«"

of the Convention have been enumerated as follow :
wilful Icilling, torture or

inhuman treatment, including biological experiments; wilfully causmg great

uZng or serious injury to body or heahh; and extensive destruct.on and

appropfiation of property not justified by military necess.ty and carned ou

unlawfuliy and wantoniy. The parties to the Geneva Conventions are under

an Obligation to try persons committing "grave breaches" wh.ch presumably are

war crimes." The Geneva Conventions relative to the protection of v.ctims of

war and prisoners-of-war for that matter do not Protect persons gu.lty of

committing "grave breaches" of the Conventions or war crimes.^» They

are liable to be tried and punished for their offences. Thus the Pakistan,

soldiers charged with 'war crimes' and 'crimes against hutnanity and

'genocide' etc. are not protected by the Geneva Conventions f^lative to the

protection of prisoners-of-war. Since there is no possibility of the Pakistan.

Government fulfiiling its Obligation of "searching" and "pun.shmg persons

guilty of committing "grave breaches" of the Convention, any other State may

apprehend, try. and punish such persons in order that the humanitanan

rules of warfare are ensured.

E. The Plea of Superior Orders

The President of Pakistan, Mr. Bhutto, adressing students of Peshawar

University, admitted that the Pakistani army had indulged in -brutahty" in

Bangla Desh. Hc further stated that he was prepared to take action against

particular army officers whom the Bangla Desh Prime Minister, Sheikh

Mujibur Rehman, might name. However, he added : "it must be understood

that soldiers merely carried out whatever Orders were handed down to them .

Mr. Bhutto was obvioushy raising the plea of "superior Orders" in defence of

the war criminals.

The plea of *supenor orders' is to the effect that an individual cannot be

made responsible for an act which he performs under the orders of his superior,

since responsibility for such violations rests on the latter.

The doctrine of 'superior orders' is relevant in considering the defence of

any person Standing trial for war crimes, but under no circumstances is it to be

regarded as an absolute justification for the criminaFs acts. An unqualified

acceptance of the doctrine of superior ordcrs might result in the immunity of

crimes.

The plea of superior orders has been rejected as a ground of justification

of war crimes^o. The military law of many States contains express provisions

27. Kelsen, note 8, p. 129, f.n. 128 ; Oppenheim, note 8, p.395.

28. Schwarzenberger,TÄe Frontien vf Internalional Law, note 8, p. 186 ;
Schwarzenberger,

International Law, vol. 2, note 8, pp. 215. 219, 241, 438, 458, 541-42, 718.

29. Hindustan Times, January 16, 1972.

30. Schwarzenberger, Manual of International Iöh', 5th edn., p. 211 ;
Sehwarzenberger,

Internatianal Law, vol 2, note 8, pp. 532, 543. Oppenh^jirij i^otc 8, p, 598.
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to the effect that a subordinate must obey only lawful orders .^^ The plea of

'superior orders' may constitute, however, a mitigating circumstance in particular

cases, but only after it has been determined that the accused did all that was possi-

ble to resist it, or he clearly demonstrated his intention not to commit the crime

for which he is being tried. The test isnot whether a man has received an order,

but whether he in fact has had the opportunity, without endangenng his own

life to choose between criminal compliance and lawful disobedience.«^ jhe plea

of 'superior orders', in any case can be put forth when the alleged perpetrator has

had no choice to avoid the crime in question.

The Charter of the International Military Tribunal set up in 1945 for the

trial of major war criminals expressly rejected the plea of 'superior orders' as

an absolute defence. It provided in Article 8 : "The fact that the Defendant

acted pursuant to order of his Government or of a superior shall not free him

from responsibility, but may be considered in mitigation of punishment if the

Tribunal determines that justice so requires."- The Nuremberg and Tokyo

Tribunals held that plea of 'superior orders' could not be considered an absolute

defence, but merely a mitigating circumstance.

Conclusions

In the foregoing discussion it has been demonstrated that Bangla Desh

has a rißht to try Pakistani war criminals for *war crimes', «crimes against

humanitv' and 'genocide'. The Geneva Conventions relative to treatment of

p^nl' ;f.war cannot be a bar to the proposed trial by Bangla Desh t

may be considered by the authorities concerned whether the Government of

Sia should band over to the Government of Bangla Desh the persons

ripon ible for the crimes, as the latter may have the necessary evidence for

tal and punishment. As the Pakistanis had surrendered to the JO^t comm-

ind of IndL and Mukti Bahini forces it may be argued that the Bangla Desh

Government is equally entitled to initiate the necessary aci.n for tn^^^^^^^

Ranola Desh Government may, however, consider establishing a tnbunal m

consu taU^^^^^ Government of India. But it will be in the fitness of things

if someS judges are included in the proposed tribunal, which is not

imno^sibir That may eliminate the criticism levelled against the Nuremberg

Sunirensur^^^^^^ of judges, minimise the chances of vindictive

llüT:,^^^ the accused and enhance the prestige of the tribunal as a

precedent for future war crimes tnals.

3, See for example, Amendment 34 to the British Manual of Military Law
;

amended

p. 13.

33. Cited from Woetzel, note 12. p. 347.
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The proposed trial of Pakistani war criminals will help to enhance the

effectiveness of the rules of warfare, will deter repetition of such crimes in

future, and promote the role and significance of international law.

S.C. Chaturvedi*

Assistant Editor.
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The chanßirtß character of sovereißnty

Until this Century public international law has been regarded

as the law governing the relations between sovereign states.

Only States, it was constantly said in the text books, could

have rights under international law, and as a corollary, only

States could be directly bound by its obligations. This was

natural since the European System was designed by the early

writers to regulate the relations of sovereign kings. Its au-

thority was moral authority, and it owed its origin to an

appeal to the consciences and to the personal honour of

Monarchs.

The sovereign person of modern international law is not

however an individual, but a collective entity - the nation

State. Its sovereign authority is not exercised by a monarch

but by many men, Presidents, Prime Ministers, Foreign Minis-

ters, Members of the Cabinet, Senators and Parliamentarians

- only rarely Kings - participate in international decisions.

The idea of making men personally responsible for the

actions of the governments in which or under which they

serve is a recent one, and it is in conformity with the historical

growth of law out of primitive custom, which shows a uni-

form movement away from collective and towards individual

responsibility for lawless conduct. It seems probable that

sooner or later international law, if it is to become effectivc,

must take this path. The stumbling block is the central po-

sition of the sovereign State in international thought. There is



The chanßitiß character of sovereignty

a logical collision between the doctrine of sovereignty and

the concept of the rule of law, however these be formulated

which is manifest in all attempts to fix the blame for unlawful

behaviour upon men rather than upon nations. It has hither-

to been taken for granted that, as a general rule, before any

action can be taken against an individual for a breach ot inter-

national Law the acquiescence of the State of which he is a

Citizen must be obtained, either by formal agreement or

voluntary acceptance of the Jurisdiction of a tribunal, or by

forced Submission to a victorious power K The German and

Japanese War Crimes Trials were not a departure from. but

anillustrationofthisbasicassumption.

It is not proposed here to examine the pros and cons ot the

War Crimes Trials, but only to distinguish those proceedings

from the Suggestion presently to be advanced for the )udg-

ment and restraint of individuals who in all the mamfold

relationships of international life today may from time to

time offend against the rules or principles of international

law binding upon the countries in whose name they issue

Orders.
, , . . .^

In the existing System of international law it is axiomatic

that no new legal rule can be imposed upon a sovereign State

without its consent. It is likewise axiomatic that a State cannot

be iudeed by an international tribunal unless it consents to

the Jurisdiction either by a preliminary general acceptance

of an international Convention instituting the court, or by

ad hoc Submission in a particular case. It has hitherto been

thought that from these two axioms it must follow that

individual servants of a particular State cannot be brought to

judgement for an allegedly illegal action ofthat State unless

it be a party to such a Convention, or unless it acquiesces. In

national law which regulates the relations between private

Citizens consent induced by duress invalidates an agreement.

This principle has never made any great headway in inter-

national law. Agreements of various descriptions, and in par-

ticular peace treaties, are no wit less valid in international law
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by reason of the fact that they are sometimes extracted by

economic pressure, military threats or actual conquest unless

it can be proved that the treaty was imposed by an aggressor 2.

Negotiation there may be, but it is sometimes of an order

which, in private litigation, would disentitle a plaintiff to

redress for breach of contract. A State on the brink of defeat

in war will sue for peace, and the resulting agreement gives

rise to consequences which are deemed to be, and in the

existing system certainly are, legally unchallengeable. It is not,

for instance, possible to conceive of Germany, Italy, or Japan

putting forward any legal claim to territory detached from

their rule by the various treaties and arrangements es-

tablishing their frontiers after the first and second world wars.

In international life the plea of force majeure makes no legal

impact at all, and practically no political impact, unless and

until that plea is backed by the threat or use of force.

The law creating role of force in international life being

thus admitted, and the policy of unconditional surrender

having been pursued to the bitter end in 1945, it was easy for

the Victors to claim the right, for which there were numerous

precedents,3 to judge and punish enemv offenders against the

laws of war. The idea of making individuals responsible for

the illegal conduct of the states they serve was an undoubted

advance, but the attempts since made under the direction of

the General Assembly of the United Nations,^ to establish

this idea permanently in international life have proved

abortive because the notion of consent includes, in inter-

national law as it is today, the notion of forced Submission.

A nation might \ ery well consent to a Convention giving an

international tribunal Jurisdiction over its statesmen and

servants, but it will not consent, in limine, to the use of ex-

ternal force to secure the persons of the accused. Even if it

were to agree to use its own internal police force to

arrest and deliver an accused Minister into the custody of an

international tribunal, it will not consent to be forced to do

so. It would not permit its own police to be policed.
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The adoption and enforcement of an international criminal

Code applicable to politicians is thus not practicable The

contradiction between the doctrine of sovereignty and the

rule of law previously referred to is a radical fault m the ex-

isting System of international law. This has been widely recog-

nized bv those who advocate a World Security Authonty, an

internaiional Police Force, Federal Union, World Government

and many draft proposals for Charter revision. All these sug-

aestions imply and sometimes express the view that the con-

curring nat^ons should yield some part of their sovereignty

to a central authority. Sovereignty can only be yielded by

consent or snatched by force from a defeated government,

and the consent or forced Submission must be a contmuing

consent or Submission. However unreservedly a State migh

frame its accession to a legal instrument establishing a central

authority either executive or judicial, the leading statesmen

responsible for its international conduct could not be com-

pelled to submit without the threat or use of force, for they

would never themselves voluntarily consent to the execution

of a command issued by international authority it they

deemed it to be contrary to the rights and interests of the State

they governed, and for whose welfare they were responsible

A central authority would therefore always have to be armed

with overwhelming force if it were to discharge, among

other functions, that of disciplining the responsible political

leaders of a recalcitrant State.
, , ., .

It is the purpose of this book to suggest and describe a mode

of discipline which could be applied without the backing of

a central military force, without cession of sovereignty, and

without either the consent or forced Submission of the State

whose leading politicians and officials are judged guilty ot

internationally illegal conduct. F^''^^^^^"^.^'^^',^^
^^^?^f,?t

of discipline were to be applied it will be shown that the

stumbling block of national sovereignty which admittedly

obstructs the development of international law, and prevents

it from assuming a compulsory character, can be circum-
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vented. So far from calling upon the nations to renounce

their sovereign rights, which they would probably never do

voluntarily, it points out a way, perhaps the only immedi-

ately feasible way, whereby they can safely retain these rights,

and by making intelligent use of them, subject those who

direct international policies to the control of law. Before de-

scribing the proposal it is, however, desirable to consider how

the character of the international sovereign person of present

day international law, that is to say the modern nation State,

differs from the sovereign persons of the seventeenth Century

whom the early European writers had in mind when they

first formulated the principles of behaviour known to us as

International Law.

These early writers on International Law addressed Euro-

pean kings, not the Emperor of China, nor the Mogul rulers

of India nor African tribesmen, nor the Americas. Recognising

the fact of sovereignty, they appealed to the consciences of

individual men, the rulers of the newly risen European States,

who shared a common culture, a common language for the

inter-change of thought and a common inheritance of legal

principles and ethical Standards. The focal point, the person

bound, by the international obligations of Grotius' day was

a human being exercising sovereign power, but personally

responsive to the same principles as his brother sovereigns.

The international Situation today offers a parallel and a

contrast. National sentiment is rising all through Africa, the

Near East and Southern Asia, but on the other band sover-

eignty has changed.

Absolute sovereignty has always been a political myth, for

no State, not even imperial Rome, has ever been free to do

exactly as it hked. Every king or emperor, however despotic

at home, and however powerful abroad, has always had to

consider the probable reactions of friendly or unfriendly

neighbours to his foreign policy, and this necessity has in-

creased with the growth of Communications. The political,

economic and military interdependence of states now seems
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to have reached a point where the sovereignty of most states

is becoming unreal. It remains as an idol in men's minds.

Lawyers distinguish between sovereignty de jure and sover-

eignty de facto, the former being the right to exercise power,

and the latter its actual exercise. In another dimension of

thought the conception of sovereignty may be divided into

its internal and external aspects. With certain exceptions the

nation states today have internal sovereignty, that is to say

they enjoy the right and power of seif government, without

interference from other powers. The exceptions are the

communist satellite states which possess internal de jure sover-

eignty, but they cannot freely exercise their right to de-

termine their own form of government. It may be that the

majority of their populations believe in communism in some

form or other, but their de facto sovereignty is subject to that

of Russia to the point that they cannot develop communist

theory, let alone any other kind of political or economic

theory, as they please.

The internal sovereignty of the vast majority of states re-

mains intact. It is the external de facto sovereignty of almost all

states which has diminished since the second world war. Not

even Great Britain and France, which are still classed as great

powers and possess the right of veto in the Security Council

of the United Nations have the power to take independent

action and carry it through to a predetermined conclusion,

as was illustrated by the Suez crisis of November 1956. Inter-

dependence is less a chosen policy than a description of facts.

In varying degrees the defacto external sovereignty of nations

is dissolving into an inchoate tangle of agreements, economic

pressures, military necessities and moral ideas. Only Russia,

Red China and the United States are strong enough to steer

self-chosen courses, and they alone retain separate de facto

sovereignty in world affairs. National sovereignty appears to

be crumbling.

The existing system of international law was built round

the concept of sovereignty. Its purpose was to control the

The chanßitiß character of sovereißtity

relationships of supreme rulers, and it was not and is not

designed to deal with the confused and uncontrollable re-

lationships of governments which are subject to so many

conflicting pressures that no one of them can maintain a

consistent separate policy.

What is needed is a new concept of international law not

entirely dependent for its growth upon the agreement of

sovereigns, for a mere agreement cannot have contractual

force unless it is contained within and enjoys the imprimatur

of a superior and compulsory legal order. Every system of

national law provides elaborate criteria for determining which

agreements shall and which shall not be enforced by its courts.

In most Systems a defined degree of mutuality is required,

that is to say both parties must freely perform or promise to

perform some act for the benefit of the other. Otherwise the

agreement is binding only in honour or unenforceable by

reason of improper pressure.
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Because the persons of early international law were sovereign

monarchs there was no place in the writings of early inter-

national lawyers for Law enforcement by the decisions of

international Courts, er for police action, and this perhaps

accounts in part for the failure of attempts made to introduce

sanctions into the League Covenant and the United Nations

Charter. There is an inconsistency in the concept of sanctions

as expressed in the doctrine of collective security, much in

vogue between the world wars.

In all the debates since the first world war international

lawyers seem to have lost sight of the whole meaning of legal

sanction, which is the fear, before action is taken, that some

unpleasant consequence will certainly follow an action in

breach of the law. In truth the word sanction has two aspects.

The primary one is antecedent fear of a penalty, the second

is forcible prevention of an unlawful action and civil cor-

rection or penal action after the event. The sanctions pro-

vided for in the Covenant of the League of Nations, and in

the Charter of the United Nations belong in the second class.

They have never operated in the primary sense because their

imposition has always been a matter of political calculation,

not the certain consequence of a Court Order. The doctrine

of collective security has never been put into Operation

successfully, except in the case of the Korean war, but in this

case the American and Associated troops were only able
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lawfuUy to fight under the United Nations flag, because

Russia, foolishly from her own point of view, withdrew her

representative from the Security Council, which was thus

able to make a decision without the impediment of the Rus-

sian veto.

Many consider the North Atlantic Treaty Organisation to

be a successful experiment with the doctrine of collective

security, but it is not so in the sense of either the Covenant or

the Charter. Collective security was originally meant to be

the common military action of the Member States against

any one of their number which used or threatened violence

against another, contrary to the agreements, to further its

own political ends. The North Atlantic Treaty Organisation

is not designed for this purpose. It is a defensive alliance of a

number of States of variable power against the possible ag-

gression or military threats of one group of the members of

the United Nations, Russia and her satellites. It is easy to say

that this Organisation could be used against any aggressor

within the group of the NATO Powers, but those closely

associated with the Organisation know well that this is legally

and militarily impossible. It is legally impossible because the

NATO Council can only make decisions if all members are

agreed. The resulting legal difficulty became evident during

a dispute between Turkey and Greece over the Cyprus issue.

Both countries are members of NATO. Had the quarrel be-

tween them reached the point of violence, NATO could not

lawfully have intervened to keep the peace without the

consent of both. Even if a majority of the NATO Council had

decided that one or the other was exclusively at fault, no legal

Intervention would have been possible within the NATO

framework. NATO is not therefore a manifestation of the

real doctrine of collective security, as it is not empowered to

keep Order among its own members, but only to act as an

organ of collective defence against an outsider.

NATO is the consequence of the weakness of the Security

Council System. It is true that if any one or more of the
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members of the United Nations were to use violence, the

Security Council could take military action, but only if the

powers possessing the right of veto were in agreement. As

Russia and the Western Powers are respectively addicted to

taking opposite sides in any international conflict, mihtary

sanctions are problematical, and if there is any doubt in the

mind of a would-be Law breaker as to whether or not action

will be taken against him, the sanction loses its primary

character which is to prevent unlawful behaviour by fear of

the consequences rather than to restrain or correct it by force

during or after the event.

The ineptitude of the coUective security doctrine is even

more apparent in the hypothetical case, which may well not

remain hypothetical, of an outbreak of lawless violence be-

tween the veto powers. In such a case the United Nations

would be legally disentitled and physically unable to keep

Order among its own members, just as is NATO.

5

The military objections to the doctrine of coUective security

are even greater than the legal ones and more practically

convincing. War today is a complex and widespread social

Operation. It involves whole populations and their industries,

and therefore it must be planned beforehand, as it is being

planned today by the United States and her Western allies

and as it is also certainly being planned by Russia and her

allies. Planning does not always imply the intention to exe-

cute the plan. It is possible and, one hopes, probable that

Russia has no more intention of attacking Western Europe

or North America than vice versa. But a defensive military

plan must take into account primarily the principal source-

of danger, that is to say it must be aimed. This is not true of

the military planning of any Single government which pre-

pares for Operations in all conceivable conflicts, neither is it

true in the case of a small scale international Operation in-

volving contingents from one or more national armies, but

it is true in the case of total war, involving the whole of the

United Nations, and military force on this unlimited scale
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would be required to control a major State. It would thus be

impossible for a United Nations General Staff, or the General

Staff of a World Federal Government, to plan the application

of military sanctions against an unspecified member.

Recognition of this difficulty led to the establishment of

NATO which is the political planning Staff of some of the

principal Western members of the United Nations designed

to restrain that member which is thought to be the most

likely to commit a breach of the peace, but NATO is neces-

sarily outside the framework of the United Nations Organi-

sation, and not subject to the control or supervision of the

Security Council or the General Assembly.

At the time of the establishment of NATO, no armed attack

had occurred, but there was manifest danger, as there still is.

of a Communist intrusion into Western Europe, whether by

direct military advance or, as was and still is more likely, by

planned political coups, followed by military support from

Russia. The planners of NATO were merely being realistic

in recognising that a political and military invasion of non-

Communist areas by the Communists could not be withstood

unless a combined plan of defence were made at once. They

realised that defensive war needs to be planned just as much

as offensive war, but that the United Nations cannot by reason

of its almost universal character plan defensive war against

any one of its own members and in particular not against one

of the veto powers. NATO is however, an Organisation outside

the United Nations security scheme, and has no relations

with the Security Council. From the point of view of those

who desire to establish orderly relations between states under

the rule of Law, it would be better to recognise the fact and

in recognizing it to acknowledge that International Law as

we know it, founded upon the principle of good faith between

rulers cannot find a place for the universal enforcement ot

its Obligations by physical force short of war. That is not to

say that there is no use for force in international affairs. It has

been said that the function of force is to give moral ideas time
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to take root. Possibly this is the Service that NATO may render

to the World. Even nuclear armaments may serve this end,

but it should be understood that no combination of Forces,

no specific armaments, and no defence planning, can secure

the rule of law for the world.

Peace is not the proper goal of international politics.<> Peace

is a by-product of orderly civic life, just as happiness is a by-

product of an orderly private life. If peace or happiness are

pursued, the means of pursuit will destroy the goal.

"He who bends to himself a joy

Doth the winged life destroy." ^

This exposes the fallacy of the old argument si vis pacem para

bellum. Desire for peace leads men to prepare for war, and

always in the end we have had war and not peace, destroying

what we sought to hold. It is a common opinion that World

War II broke out because Britain and France were insufficiently

prepared for war, and that had they been able to attack or

convincingly threaten Germany on the occasion of one of

Hitler's earlier coups, war could have been avoided. No one

however allows for the fact that a nation which has peace as

its primary goal cannot seriously threaten war until it feels

compelled by imminent danger, thus giving an aggressive

State the initial advantage and so ensuring war. Peace will

result from law and order, but law and order will never grow

out of the armed truces which are all the twentieth Century

knows of peace.

The moral ideas which must emerge while NATO and the

nuclear missiles maintain the truce have been formulated in

the principles of the United Nations Charter, and in the

Universal Declaration of Human Rights. No sanction is, how-

ever, applicable to breaches of these principles because even

those who hold that war is the ultimate sanction of inter-

national law, would not maintain that war or the threat of

war either could or ought to be used in every case to uphold
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the principles of the Charter or the Declaration of Human

Rights when these are infringed.

The problem before the world now is how to make inter-

national law into effective law. It is debatable whether law is

the cause or the effect of ordered human life, but both the

Pax Romana and the Fax BritannicOy throughout the centuries

when they prevailed, were based on law, and it seems evident

that a Pax Mundi must also be based on law. Whether it is at

present possible to create a world law is very doubtful. The

common mind of peoples is perhaps so undisciplined that it

cannot evolve a legal System on an international scale. This

is however not certainly the case, and to believe it leads to

despair. It is better, "to hope tili hope creates from its own

wreck the thing it contemplates." » Would not the best way

to set about translating hope into achievement be, instead of

attempting to transform the world by blueprints, to educate

and gradually control the men who play a part in inter-

national affairs> The weakness of traditional international

law, which purported to know only states, and ignored indi-

viduals is that its rules, oftcn antiquated and uncertain, find

little echo in the consciences of individuals, so that the whole

feeling of responsibility of statesmen, officials and diplomats

is turned exclusively towards their own government and

people, and takes very little account of the disapproval of the

rest of the world.

The proposal now to be made for strengthening inter-

national law is to make individuals responsible for its appli-

cation, but only in so far as it is practicable to impose some

penalty upon a law breaker without seizing bis person or

property. Arrest and seizure would not be feasible except by

using physical force against the State in whose name an

unlawful act had been committed, and within whose terri-

tory the culprit can take refuge with bis goods and chatteis

intact. Civilisation is a long way from international Warrants

of arrest or writs of attachment, but if mankind could

abandon its tendency to anarchy, a machinery of law en-

13
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forcement with the minimum use of actual Force might be

devised. If it is not, the only enduring peace which seems

likely is the peace of death.

International law is at present concerned primarily with

States and their relationships, seldom directly with human

beings, nor even with the big international companies. It is

not, even now, entirely true to say that the only "persons"

in international law are states, and that these alone have-^-

rights and duties according to international law. The Euro-

pean Convention on Human Rights and the Red Gross Con-

ventions of 1949 bestow certain rights and duties under inter-

national law directly upon individuals. Moreover ahhough

individuals may not be parties before the Court of Inter-

national Justice at the Hague,^ there are precedents for

private litigants before other international courts, such as

the Tribunaux Arbitraux Mixtes after the first World war.

In practice however, it is usually states or interstate agencies

which are entitled to rights and subject to duties under the

rules of international law. Scores of proposals have been made

before and since Nuremberg for some form of international

criminal Jurisdiction dealing with terrorism, war crimes,

breaches of the Hague Conventions of 1907 on the laws of

war, crimes against the peace, crimes against humanity and

genocide. The idea of a permanent Court operating in peace-

time, as well as at the end of a war, has failed time and again,

and the reason seems to be that the proposals for such an

institution have not fitted existing conditions. Crime is an

offence which concerns the whole of society to which a man

owes his duty, not merely the particular person who has been

robbed or attacked. It is a rejection of the duty of obedience

a man owes to his country. There is no international focus of

duty at present, and everyone owes political, legal and person-

al allegiance to the State of which he is a Citizen. The notion

of international crime therefore hardly makes sense, for crime

involves an anti-social action endangering the whole Com-

munity whose interests all Citizens are in duty bound to

1
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respect. The actions which have been suggested as proper

subjects for international criminal judgment are, in this

context, unsuitable, for they have been performed for the

benefit of the State to which the accused men owe their al-

legiance. The acts and intentions are political and should be

judged with reference to the appropriate focus of loyalty.

They are admittedly odious and cruel by humanitarian

Standards, but it is nevertheless unfair to ignore their political

context, which is relevant in assessing moral responsibility,

an essential feature of crime. There can be no acceptable

criminal law not based upon a common code of duty.

Breaches of international law of whatsoever degree should

not therefore be treated as common crimes. Individuals must

be made subject to international law and held answerable for

breaches of it, but not regarded as criminals in the same sense

as the prison population of a nation State. All criminal law

acknowledges degrees of crime, and Anglo-Saxon readers

will be familiär at least with the words "felony" and "mis-

demeanour" and will know that there are many minor

offences which carry little blame. The Common Law of

England however does not provide a pattern which would be

readily adaptable to international law. Continental law offers

more promising analogies for meeting the present inter-

national Situation.

IS
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No widely accepted Classification of punishable wrong-doing,
capable of adaptation to international affairs, has ever been
evolved. either by English or by Latin legal talent. Modern
Continental codes however illuminate the moral element
of law better than the common law tradition. The codes
divide crimes into three classes, and German codes and
commentaries provide the best illustration. According to the
Code of I87I, crimes are either major crimes (Verbrechen), minor
crimes (Vergehen), or petty offences (Übertretung). The corre-
sponding French terms are crime, delit and contravention. Ac-
cording to one German commentator,Kohlrausch,io the tri-
partite division of offences was derived from philosophical
doctrmes of the early nineteenth Century. A wrong was con-
ceived as criminal in different degrees according to the nature
of the right Violated. Wrongs against natural inherent rights
(angeborene Rechte) were considered as major crimes, (German
Verbrechen; French crime). Wrongs against rights acquired by
virtue of membership in an organized body politic were
minor crimes (German Vergehen; French delit). An act of diso-
bedience to an order was a petty offence (German Ühertretma-
French contravention).

The philosophical basis of this threefold Classification has
never been followed in practice and is not universally ac-
cepted. The verbal Classification is used, but the words are
related to the type of punishment inflicted and not to the
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nature of the right violated or the Status of the rule infringed.

Thus murder is classed as a crime in all Continental codes,

not because it is a wrong against the natural inherent right

to live, but because it has been made statutorily punishable

by death, or long imprisonment in a penitentiary. The se-

verity of the punishment has been legislatively fixed to match

the gravity of the crime, and is thus indirectly related to the

right violated, so that the three philosophical classes have had

due effect in framing the penal laws, but the verbal definitions

found in the codes ignore the ethical grounds on which,

according to some commentators, the Classification is based.

Thus, in the introductory provisions of the German code of

I87I, "a major crime is any act punishable by death or by con-

finement in a penitentiary, or by confinement in excess of

five years in a fortress." If the ethical basis had been used the

definition should have been that a major crime isanunlaw-

ful act infringing the natural or inherent rights of man
;
but

perhaps a definition of natural or inherent rights of man

would tax too far the ingenuity of legal draftsmen.

For present international purposes the Continental Classi-

fication of wrong-doing is useful because the historical basis

of it is a consciously thought-out Classification of rights and

duties. International law now deals mostly with the rights and

duties of States, which are not natural entities in the same

sense as man. There are numerous definitions of the word

"State" varying between the simple declaration Vetat, cest moi

of an absolute monarchy, to the communist claim that when

true communism is universally established states will cease

to exist. The different definitions do not, however, always

describe the same thing, but frequently describe different

social conditions at different times in history, whereas any

definition of "a man" always relates to the same object. From

the point of view of the law therefore, the natural and in-

herent rights of man (whatever they may be) are distinguish-

able in character from the rights of states. In devising future

penal international law therefore it is logically possible to

17
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ignore the whole group of "natural and inherent rights,"

breaches of which constitute major crimes, and to concen-
träte on the second type of rights referred to by Kohlrausch
as rights acquired from society. At present the world is a

badly organized society, but the purpose of all sane policy

must be to organize it better. International law-breaking

should therefore be treated as the type of wrong-doing dealt

with in Continental codes under the heading of Vergehen or

Jelits, which can be translated into English as delicts or de-

linquencies. Both because of the absence of any international

focus of duty, and because the rights of states are in a different

category from the natural and inherent rights of man, the

World is not ripe for an international criminal code. It is true

that international wrong-doing, if it involves physical vio-

lence, causes death and bodily injury to men, thus violating

their natural rights, but from the Standpoint of classical

international law responsibility lies in the State not in its

servants.

Although therefore there is at present no place for an
international penal code providing for direct criminal re-

sponsibility across the boundaries of nation states, breaches

of international law ought to be punished, where they are

judged to be wrong, account being taken in assessing blame,

of the patriotic duty a man owes to his own country.

A System ofpenal law not containing a moral element could
not thrive. The arbitrary use of power is not lawful authority,

so that even if some centralised organ of the international

Community were to become the sole repository of power,
there would still not necessarily be any rule of law in the

World, though there might be tyranny; and international

tyranny is not an imaginary spectre to be dismissed by con-
temporary political realists. It has happened before now that

a whole nation, sick of disorder and civil war, has submitted
to a tyrant simply for the sake of quietude. This could very
well happen over the whole earth and will, if further world
wars break out. The only safeguard is law, not bombs. Slowly
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the peoples of the world must learn to withdraw their confi-

dence from rulers who are wanton international law breakers.

Wantonness is suggested as the key factor in international

delinquency. The word here is intended to imply a reckless

and unwarrantable defiance of international obligations. It

implies guilt, but not the guilt of the common thief or as-

sassin. Illustrations sufficient to guide a court in determining

wantonness are to be found in all national legal Systems. In

English Law, for instance, blackmail is defined in part as a

demand for money ^^ith mtndices without reasonable or probable

causeA^ Again, part of the definition of fraud is to make an

untrue Statement recklessly, not caring whether it be true or falseM In

determining mens rea - the guilty mind - when judging these

crimes the court makes a subjective judgment much more

individual and profound than in cases of theft, murder and

other felonies where, for the most part, the act alone demon-

strates the guilty intent unless the accused can adduce special

explanatory factors. The guilt of Hitler and his colleagues

would be included but the conduct of men who, acting under

political and economic pressure and being charged with re-

sponsibility for the safety and well-being of the people whom

they rule, dishonour an international treaty Obligation would

sometimes be excluded. Thus true national loyalty would

not be condemned, and conscientious men could hold high

positions in the State without fear.

This is not to say that a plea of patriotic duty should always

excuse a man for breaking the law, but it should be taken

into account before he is declared to be an international de-

linquent, and in recommending a penalty. For instance, in

1956 the Standing threat to Israel by all her Arab neighbours,

the constant border raids, and the military aUiance between

Egypt and the other Arab countries threatened the very ex-

istence of Israel, so that the attack on the Sinai peninsula

could be supported as a defensive act, and for that reason

might be defended in law under article 51 of the Charter. The

question for examination now is therefore what can be done
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to men who give Orders contrary to International Law. Apart
from the straightforward issue of legality, any judgment of
guilt must take patriotism into account. No court machinery
has ever been devised which can fully explore motive, and
the moral judgments of men difFer according to the political

context of the action. A spy is a villain in an enemy country,
but a hero in his own. For the sake of their countries men will

perform acts which in every other context they would them-
selves condemn, and which are condemned by the Citizens

of all politically detached or unfriendly states. They will lie,

cheat, imprison, kill and destroy, honestly believing them-
selves to be justified. Heads of states and their responsible

ministers initiate policies which necessarily lead to all or some
of these actions, but they are obeyed and kept in power be-
cause the people believe that these men are best able to serve
the public well-being in their own countries.

M

The new sanction described

Classic International Law provides that certain actions may

be taken by states against states if the rules are broken and

damage suffered. Apart from certain special cases such as the

German and Japanese War Crimes trials, and the United

Nations Resolution of the nth December 1946 in the General

Assembly affirming the principles of the Nuremberg Charter

there has never been any general provision for dealing with

men who give internationally illegal Orders, especially in

time of peace.

One of the things that a State can do if it is oftended by

another State is to sever diplomatic relations. This is not a

very forceful action, though it sometimes leads to a settlement

by agreement. It is at present a political action taken only by

states parties to a dispute, regardless of the legality or other-

wise of the actions of the offending State, and it is taken only

against a State. A subsidiary practice, which is related to this

right to sever diplomatic relations, is the diplomatic practice,

according to which a government may, and often does, take

action against an individual diplomat from a foreign country

by declaring him to be persona non grata. This action is taken if

the government considers the behaviour of the diplomat to

be offensive. Sometimes the conduct of which the offender

is accused is spying, or other improper political activity, and

sometimes it is mere lack of social decorum; but whatever

the cause the diplomat has to be recalled. This is but a minor

u
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punishment, but it is directed against a person for his personal
behaviour, and imposed by political authority. It is never the
result of judicial decision.

The repudiation of one man on political grounds, by one
government, for instance the refusal of the Netherlands to
accept Mr. Molotov as Ambassador, could be adapted and
developed for use internationally by giving to Courts of Inter-
national Delinquency power to recommend that a politician,

diplomat or other representative of one country who has
officially given orders in breach of international obligations,

should be treated as persona non grata by all states. Thus a man
who was judged personally guilty of international delinquen-
cy could be repudiated by the whole Community of nations.
He would be denied recognition in the office which he held.
Such a man could not travel outside his own country even
on holiday. He could not conduct international negotiations,
nor represent his government. His signature would be dis-

honoured on every international document subsequently
issued under his authority, including the passports of his

fellow countrymen and the credentials of delegates whom
he thereafter purported to appoint. He would, in law and in
fact, become incapable of acting in the international world.
He would not be physically injured or imprisoned, even out-
side his own country; he would merely be sent home.
Outlawry is a universal sanction of primitive law. What gave

it its power in the ancient world was an attendant super-
stitious horror. The outlaw was in a sense unclean and was
deprived of social protection by his tribe. So far as we can now
surmise it was the fear of being outcast, just as much as the
fear of death, or hunger, or cold, which operated as a social
sanction then, but whatever it may have been, it was psycho-
logical rather than physical force which constrained primitive
man to conformity.

It is not possible to resurrect from the ancient world the
fear of being cut off from the tribe, the fear of gods and
demons, of death and the loss of social protection which

The new sanction described

constituted the sanction of primitive law, but it might be

possible to restrain sophisticated politicians by striking at

their weakest point, which is a combination of vanity and

ambition. The collective rejection of a man by the inter-

national Community might oust him for ever from the world

stage where, if only in phantasy, such a man desires to play

an heroic role. Exclusion from the international community

would hurt his self-esteem and might eventually injure his

career, which is what he cares about most, and it would cost

nothing in either blood or money, except fees of Court and

Counsel. Fear of pain and loss is the real sanction of Law, and

this fear can be induced by other means than physical force.

Those who, reading this proposal for the first time, consider

that the suggested sanction is too weak to have any com-

pelling power, should reflect that banishment from the

Company of one's fellows is the fundamental social sanction

in all communities. Exclusion from clubs or from profession-

al organisations operates effectively to secure certam Standards

of conduct by those who belong, and pride themselves m
belonging to the choicest social groups or professions. More-

over, though we are accustomed today to think that the

proiir fate of a law breaker is imprisonment this penalty is

in essence exclusion from society. The primitive world had

no prisons - only outlawry or banishment were practicable.

Even the death penalty itself, though other elements enter

in, is the final sentence of exclusion imposed by men upon

a dangerous member of the human race.

It is admitted that even if the sanction were to be applied

to a Foreign minister judged delinquent. and had the efFect

of making him incapable of carrying out his functions so

that he had to be replaced by another. there would be nothing

to prevent a determined government from appointmg

another foreign minister who would carry on the same

policy. In this case the sanction would have failed in its prima-

ry purpose which is to restrain law-breaking before it occurs,

just as national criminal law faÜs every time an ofFence is
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committed. It is the initial Function of sanction which is

lacking in international law today, and which the Suggestion

made in this book is designed to supply. The prospect that

one's pohcy will be carried on by another would be no conso-

lation to an ambitious politician so that the strength of the

primary sanction would not be weakened by its inefficacity

as a secondary or corrective sanction.

Lawbreaking politicians could not be arrested persoftally

without making war on the State in whose name they had

acted. From the point of view of legal procedure the ob-

jection to using force to bring an accused man before a Court

is that the war would first have to be fought and won, and in

the course of such a conflict the original issues might be lost

to sight. The practical and political objections to the use of

war as a legal instrument are obvious. It is not possible to go

to war at a moment's notice, since a warlike mood must

develop in people's minds. Today war does not involve

merely armed forces. Whole peoples with their industrial

and agricultural resources are engaged. Collective wrath,

fear and hate are prerequisites. Even if an accused politician

belonged to a relatively small and weak State the use of force

against him would be impracticable, for no State today exists

in a political vacuum. When international tension occurs,

the focal point of trouble may be in the early stages only a

quarrel between two states, but surrounding nations, and

other nations all over the earth, with world-wide interests or

political sympathies one side or the other, become involved.

A catscradle of conflicting interests, political pressure and

misrepresentation ensues, and results in dangerous and

unmanageable confusion. Moreover there is a disproportion

between the discipline suited to an individual delinquent and

the havoc of war.

Since only war is a sufficient force to secure compliance

with the summons of an International Court, and since it is

an impracticable and inefficient instrument, it is necessary

to devise legal procedure not requiring the physical presence

24

The new sanction described

of the defendant, yet not allowing judgment to go by default

in bis absence. It is essential that the case of an accused poli-

tician, which would of course be the same as that of the State

in whose name he had acted, should be fully argued before

judges. In law there would be no difficulty about this, as the

court could appoint an independent lawyer to represent the

defendant and meet the argument of the accuser. The diffi-

culty would be to get at the facts if the defendant and his

government boycotted the proceedings. Most countries

would probably cooperate to some extent, and would not

allow a public argument to go on in an international court,

based on the accuser's version of the facts. By some means or

other they would State their own case, if only for domestic

consumption. At the same time they would no doubt repudi-

ate a Jurisdiction exercised without their consent. It is never-

theless vital that the Jurisdiction should be so exercised, for

if the Jurisdiction is established by treaty, or any other techni-

cal Variation of international agreement, it would always be

possible for signatory states to make reservations or withdraw

from the agreement, as witness the reservations made by the

United Kingdom and nearly all other countries to the "com-

pulsory Jurisdiction" clause of the Statute of the International

Court of Justice.

As has been truly said the Jurisdiction of that court is not

compulsory.i3 Article 36 of the Statute provides that the court

shall have Jurisdiction over all cases referred to it and all

matters specially provided for in the Charter or in treaties or

Conventions in force. All this Jurisdiction is thus purely volun-

tary for it depends upon the agreement of states. The same

article goes on to say in paragraph 2 that states may recognize

the compulsory Jurisdiction of the court over certain classes

of cases, but in paragraph 3 it is said that this recognition may

be made on condition of reciprocity on the part of several or

of particular states, or that it may be only for a time. Among

other states the United Kingdom has accepted the compulsory

Jurisdiction of the court, but this acceptance is now subject
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to nine reservations among which are "disputes arising out of,

or having reference to, any hostilities, war, State of war, or

belligerent occupation in which the Government of the

United Kingdom are or have been involved." The acceptance

is moreover only made until such time as notice is given to

terminate it. This is not an acceptance of compulsory Juris-

diction at all; it is Jurisdiction by consent. While the states

were sovereign in fact and in law, no other kind of Juris-

diction would have been possible. Now, however, that only

two of all the members of the United Nations retain anything

approaching füll de facto sovereignty, the time has come to

act as a Community in the primitive sense and set up courts

to judge breaches of the law. There is no need for the peoples

of the World to take any further action to form themselves

into a Community, they are a Community in fact. Law is rooted

in facts. Out of the facts of family life, the actual relationships

of husband, wife, parents and children, the laws governing

the family evolved; commercial law arose out of the dealings

of merchants. It is not possible to make world order by

making an arbitrary plan and drafting a set of rules. Apart

from the fact that no government today would consider a

proposal for a World Constitution, it would not, if adopted,

be a forward movement. Those who advocate "World Govern-

ment" as a formula do disservice to the cause they have at

heart, which is world order. A written Constitution for the

World making provision for courts, for parliament and for

Offices of State comparable to cabinet offices in national

government, would itself be based on consent, and would be

binding only upon those states which consented, not upon

the others, and only upon consenting states for so long as

political circumstances in which they gave their consent re-

mained substantially unchanged. International law as we

know it today leaves too many ways open for the repudiation

of treaty obligations for a constitutional document based

upon consent to become effective law.

The Community of nations can, even today, judge its
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members by passing resolutions, but an assembly of hundreds

is not a suitable machine for ascertaining the law, nor for

assessing the guilt or innocence of individual politicians. The

General Assembly of the United Nations is not a judicial

assembly, but it is historically analogous to the tribal as-

semblies, the early Councils, the meetings of the heads of

families and of chieftains, which in primitive communities

carried out the functions of government including judging

and banishing from the society of their fellows those who

would not obey.

The next question to be considered is whether or not the

United Nations has authority to set up a court of internation-

al delinquency by resolution. The preamble, the Statement

of purposes and principles, and indeed the whole Charter is

a legal haze. Professor Kelsen has done a superhuman task

in bis work on the Law of the United Nations. This great

commentary has come near to giving to the Charter one of

the qualities of law, namely the capacity for explicit interpre-

tation. Nevertheless, the relevant phrases in the preamble

and in the first article are so general that one could conclude

that nearly anything could be done by the United Nations

which would "establish conditions under which justice and

respect for the obligations arising from treaties and other

sources of international law can be maintained." It is in the

articles of the Charter which set out the functions of the

different organs that a rather more precise idea of what the

Organisation is lawfully entitled to do should be sought. The

conclusions to be drawn are however negative. It is possible

to say with some certainty what each organ may not do, but

difficult to be precise about what it can do.

Articles lo to 17 inclusive, which set out the functions of the

General Assembly, contain the following main verbs: "the

General Assembly may discuss - may consider - may call the

attention of the Security Council - shall initiate studies - may

recommend measures - shall receive and consider reports -

shall consider and approve the budget ..." The impression
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given is that the Assembly can sit and think and talk but can

never act.

Article 22 however provides that it can 'establish such sub-

sidiary organs as it deems necessary for the performance of

its Functions.' Again however one has to be able to define a

Function of the Assembly before being sure that a subsidiary

organ can be created to perform it. This power has been used

to a considerable extent, in order to establish quasi-mihtary

organizations to keep the peace on the borders of Israel and

to control disorder and fill the administrative gap in the Congo.

The United Nations has established relief organisations in

Korea and in the Middle East which do a great deal of practi-

cal work. It has set up one administrative tribunal on the lines

of the International Labour Office tribunal, to deal with the

Claims of staff members aggrieved by their treatment at the

hands of the Secretary General. This tribunal, though not

composed necessarily of professional judges, is a true Court

in that its judgments are binding upon the whole United

Nations Organisation, and establish the rights and obligations

of the parties within its Jurisdiction. There is no reason why

the Assembly, which can pass resolutions concerning the

conduct of States and by reason of Article 14 'recommending

measures for the peaceful adjustment ofany Situation,' should

not set up a judicial organ to try the legality or otherwise of

international conduct and to judge the degree of blame to

be attached to the actions of responsible ministers and other

public servants.

The scope of such a judicial authority could be determined

in the resolution, and funds provided by an appropriationr

Such a move would provoke some Opposition, and, having

regard to the fact that it would be a new departure in the

history of the United Nations, it should be passed by a two

thirds majority vote under Article 18. If the Security Council

were to Sponsor such a plan there would be no ground to

challenge its legality, for the Security Council has power to

act as well as to talk. For instance, Article 41 provides that the

28

»

The new sanction described

Security Council may decide what measures, not involving

the use of armed forces, are to be employed to give effect to

its decisions, and may call upon the members of the United

Nations to apply such measures. These 'may include . .
.
the

severance of diplomatic relations . .

.

' There is nothing here

to exclude a declaration that a delinquent politician is to be

disqualified from international functions, and treated as

persona non grata.

If it must be assumed that some members of the Security

Council would veto any such proposal, the General Assembly

could nevertheless establish a judicial organ to advise it or its

members on matters of internationally delinquent behaviour.

It is here submitted that it has legal authority to do this by

the combined effect of Article i, paragraphs i and 4, and Arti-

cles 10, 14 and 22. Put together, the relevant phrases of these

articles give the General Assembly power to establish sub-

sidiary Organs for performing its functions, and one of these

functions is to discuss any question within the scope of the

Charter and make recommendations to the members of the

United Nations so as to bring about by peaceful means and in

conformity with the principles of justice and International

Law, adjustment of disputes or situations which might lead

to a breach of the peace. Any breach of International Law and

especially any wanton breach or any unlawful intervention

could obviously lead to a breach of the peace, and as the As-

sembly itself is not, by reason of its numbers, and its political

compiexion, a fit body to decide whether an action is lawful

or not, it could reasonably set up an organ to adjudicate on

the law, and assess the guilt of those responsible.

It is necessary to emphasize here that though a two thirds

vote of the Assembly is not binding on the members in any

legislative sense, since a resolution is not a treaty engagement

and could not commit the dissenting members, yet the

effect of such a vote when executed by the establishment of

the court of delinquency would be to extend the sanction

even to dissenting members, as the sanction could be applied
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to their ministers and officers of State however strenuously

such States might oppose the policy. Thus the Foreign Minis-

ter of a dissenting State, if he were judged guilty of breaking

any Substantive ruleofinternational lawbindingonhiscountry,

such as a breach of treaty to which bis country was party, or

breach of a general rule of customary law, could be treated as

persona non grata by all the states favouring the use of the

sanction in pursuance of a judicial recommendation. Every

country enjoys, as a part of its sovereign Status, the right and

the power to refuse admission to any foreigner, and to refuse

recognition to any representative of a foreign State, and to

refuse recognition to foreign governments, and thus to their

members, especially to foreign ministers whose every com-

munication can be refused as of right. It foUows that the rule

of international law that no State can be bound by the de-

cisions of others without its consent, can by the method

suggested be circumvented in so far as enforcement procedure

is concerned. No attempt should be made to impose new

Substantive rules of law, but the ministers and officers of all

States, whether such states consent to or dissent from the

machinery outlined in this book, can, without infraction of

any existing rule or doctrine, be subject to international

judgement and be made to suffer the penalty consequent

upon an adverse finding of the judicial organ established by

majority vote of the United Nations.

This debate would be the first test of international soli-

darity. Community sense may still be too weak, and political

sympathy with the group of nations to which one belongs

may still be too strong, to allow the adoption of the policy of

the universal application of a recommendation of internation-

al outlawry. If the judicial machinery were established, how-

ever, either within or outside the framework of the United

Nations, even partial disqualification of a wrong-doer would

not be wholly insignificant.
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There are difficulties in the way of setting up Courts of Inter-

national Delinquency. One of them is to find competent and

impartial Judges. Intellect is needed, but this is not hard to

find. Experience of the legal thought of other countries than

one's own is essential, for otherwise the reasoning behind a

judgment or its manner of expression might seem utterly

unconvincing to both lawyers and people in a country vitally

affected. Nine times out of ten a set of facts judged in one

country will produce the same judgment as in another

country under a different legal code, but this is not always so

and especially not where the interests which conflict are

international.

The people of continental Europe would not be satisfied

by a judgment rendered by an Anglo-Saxon judge, and vice-

versa. The Arabs would not be satisfied by the judgment of a

Pakestani Moslem Judge, because they think that their

concepts of law have been contaminated by the British influ-

ence in India. The people on either side of the iron curtain

could not accept the judgment of one another's Judges. This

is no doubt an underlying reason why all through the short

history of the Court of International Justice there has been a

demand for national representation. People of one culture do

not trust the opinions of people of other cultures. Article 31

of the Statute of the Court therefore provides that if the Court

includes on the Bench no Judge of the nationality of any
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party, that party may choose a Judge to sit with the others.
The integrity of Foreign Judges is not suspect, but people do

not believe that foreigners will be able to see their point of
View, or understand their conception of justice. People who
have never travelled extensively abroad do not realise that
there can be more than one Standard of behaviour. Hence,
unhappily, comes that terrible contempt feit by the people
of one nation for others which, excited by politicians and
newspapers, is the worst of all the obstacles in the way of
those who desire to see the world ruled by law. When there-
fore a Minister of State is to be judged, it is important that the
Court should be so constituted as to carry conviction to the
minds of the people ofthat State. This was probably the domi-
nating factor in the minds of those who at the end of the first

World war decided that those Germans who were politically
and militarily responsible for the inception and conduct of
that war should be judged by Germans under those pro-
visions of International Law which had been, throughout the
period of hostilities, part of the laws of Germany. As everyone
knows the attempt was abortive. German courts would not
condemn men whom they regarded as German patriots. This
failure brought about the equal but opposite legal weakness
of the Nuremburg trials after the second world war. Here the
Germans were judged, not by themselves, but by their vic-
torious enemies. In the first case justice was not done and in
the second case it was not 'seen to be done' by reason of the
absence of neutral judges. A large section of public opinion
on the side of the conquerors of the Second World War defend
the justice of Nuremberg, but even liberal-minded Germans^,
Italians and Japanese are unconvinced by the composition of
the Court. International courts of law must be universally
convincing if the law is to prevail.

In private civil litigation, or national criminal courts, the
loser is inchned to sulk, but he does not reject or even
challenge the authority of the court which rejects his argu-
ment. A convicted criminal accepts his fate more philosophi-
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cally than the loser in civil litigation, confining his complaints

to the social, political or domestic Situation which he says

compelled him to commit the crime. It is essential that some

such acceptance of international Jurisdiction should be

brought about if the conviction of Ministers of State is to have

the desired effect. This can only be done if the Court is so

constructed as to command respect for its impartiality, and

confidence in its understanding of the problem, from the

points of View of the nations concerned. Such a Court would

take a long time to mature. In order to command some confi-

dence at the outset, it should be composed of professional

Judges who are among the highest in the judicature in their

own countries. Although legal knowledge is important and

although the leading Judges of the member nations of the

United Nations have a less extensive knowledge of inter-

national law than the academic lawyers who have made of

that subject a life-long study, a judicial habit of mind is the

most important factor. There is no Substitute for the day-to-

day practice of weighing evidence, disentangling allegations

of fact from points of law and determining between counter

arguments. Moreover it is busy men who do the best practical

work. If an international case were just one case occupying

a few days' work behind the scenes and a few days' work in

court, it would be only a passing incident, albeit an important

one, in the minds of the Judges who decided it, and not an

'occasion' as is every case brought before the Hague Court of

International Justice or the Administrative Tribunals of New

York and Geneva. Men seldom do their best work when they

feel themselves to be on show. The consciousness that one is

occupying a position of somewhat glamorous importance in

the world stultifies the intellect, and all work is done best if

it is just part of the day's work.

A panel of International Judges should therefore be ap-

pointed from among men who hold high judicial office in

their own countries. The panel might well be large, possibly

including principal Judges of all nations, but there should be
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a maximum and minimum number allowed to sit together

to hear any one case.

What is the Optimum number is a matter for debate. The
fewer the better, since the law of diminishing returns applies

to bodies of men called together to reach a decision. An odd
number is essential as a majority decision must prevail. The
decision of one Judge alone would not satisfy the people of
contending states, and this therefore rules out the numbers
one and three for a court of three judges often leaves one to

make the decisions. There are objections to the number five

as there must be both a president and a vice-president who
would between them share the administrative business of
organising the hearings, and they might come to form a

'corner' in International Law, so that if there were five Judges
the two constant Judges would only have to convince one
other in order to secure a majority. Seven is thus the mini-

mum. The maximum should be as small as can be endured
by politicians. A clean break should be made with the doctrine

of representation of interested parties on the Court. Every

other argument apart, there will never be any true Inter-

national Law while this element is present. The essence of the

judicial function is impartiality. In all civilized countries, if a

Judge knows the parties, or if he has any personal interest in

the case, he disqualifies himself voluntarily from adjudicating.

Representation of a System of law is however possible even if

national representation is excluded.

In Order to maintain uniformity of case law, machinery for

judicial review of questions of law by the existing Court of

International Justice should be provided. This could be done
without international agreement, and without modifying the

Statute of the Court. The General Assembly of the United

Nations has power under Article 96 of the Charter to request

the International Court of Justice to give an advisory opinion

on any legal question. Paragraph 2 of that article provides

that 'other organs of the United Nations . . . authorised by the

General Assembly may request advisory opinions on legal
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questions arising within the scope of their activities'. It would

be undesirable for the Assembly by a political vote to request

an advisory opinion in every case. If the Assembly were un-

willing to give the Court of Delinquency power to demand

an advisory opinion from the Hague it could appoint a sub-

sidiary organ under Article 22 for the purpose of carrying

cases to The Hague. Here it would be best to follow the Conti-

nental legal structure, adapting the organ known as the

'Parquet' to international purposes.i^

After a French law Student has passed his qualifying exami-

nations, he has to decide immediately whether he will follow

the career ofa Judge or of an Advocate. There is no promotion

from advocacy to the Bench, as in England and the United

States. If he decides to be a Judge, three different types of

occupation may come his way at different times in his career.

He may be a civil servant in the Ministry of Justice, or he may

be a Judge in civil and criminal cases, or he may fill a role the

nearest equivalent to which is that of prosecuting Counsel in

Anglo-Saxon countries. In this last role, he is a member of the

'Parquet,' but because he is a servant of the Ministry of Justice

and has the same professional Status as a Judge, his function

is much wider than that of an English or American Attorney

General, or a simple prosecutor briefed from time to time by

the authorities. His basic duty on behalf of the State is to see

that justice is done in the particular case, but when he attains

a high Standing he has to watch over the whole field of law.

One special function is exercised at the very top of the hier-

archy of the French Parquet. This is the task of referring not

a whole case but a particular point to a supreme court called

the Court of Cassation, in the interests of the law. It is this

particular function of the 'Parquet' which should be adapted

to international use. A subsidiary organ of the United Nations

should be charged with the task of referring points of law to

the Hague Court and the Nations whose Ministers were

accused of delinquency should not, and under the present

Statute would not, have that right.
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An International Parquet could play a valuable role in de-

manding and conducting prosecutions against individual

men for international delinquency, but the organ would have
to be realistically constituted. It would be no use delegating

these tasks to theoretical jurists, however eminent. The more
responsible the men appointed, the more their decisions

would be respected. Individual nations considering them-
selves aggrieved should, of course, have the right to complain
and accuse any man they deem responsible, and it would not
again be politically possible to insist that the international

Parquet should have power to negative an accusation. It

ought, however, to supervise the case whether or not the

accused minister or bis National government intervened, so as

to ensure properly conducted contentious proceedings. The
Constitution of the Parquet must be left for the consideration

of lawyers trained in the latin tradition. This book, being in

English, is addressed largely to those who have been reared in

the Anglo-Saxon tradition, and to whom the conception of
a Parquet is terra incognita.
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Every State must have the right to bring an accusation against

a man for wanton illegality. There are however, other persons

aggrieved by a breach of International Law who should be

permitted access to a Court of Delinquency. For instance, the

Anglo-lranian Oil Company had cause to complain of the

action of the Government of Iran in taking over the oil fields

contrary to an Agreement, yet when the case came before the

Hague Court, this held itself to have no Jurisdiction. The

Company could not appear and plead breach of the

Agreement which had been set aside by Iran, and the United

Kingdom, though interested, could not collect enough treaty

law to give the Court Jurisdiction to deal with the substance

of the injury suffered.

International companies such as this and the Suez Canal

Company, for example, ought to have access to an inter-

national Court. The Hague could not be given Jurisdiction

in such matters without a modification of the Statute of the

Court, and this would require the agreement of states.

An International Parquet should however have the deciding

voice as to whether or not a case in which a Company were to

be the plaintiff or accuser, should be heard before an Inter-

national Court. The Parquet should decide, not upon the

merits of the dispute, but upon whether it would be in the

interests of international justice for it to be judicially resolved.

There ought to be some control over this htigation, because
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the directors of large financial concerns do not sufFer from
the squeamishness which besets diplomats. They are hard-
boiled Business men and have no timidity before the law, no
false pride in their positions, and do not have to consider their

promotion or pohtical advancement. For them litigation is

a natural recourse, whereas a major political decision taken
after endless discussion throughout the echelons of govern-
ment and involving all sorts of legally irrelevant factors is

required before the foreign offices of the world resort to

international tribunals.

In addition to the international companies there are other
groups of people who should have the right of complaint in

these Courts. These are the people of the non-self-governing

and trust territories who at present have no separate Standing

in International Law because they are not independent
'sovereign' states. They have no separate political voice in the
General Assembly of the United Nations, and cannot be parties

before The Hague Court. In spite of the very genuine efforts

which were made by the draftsmen of the Charter to provide
for their interests, these people are still dependent upon the
goodwill of sympathetic states and individuals for either a

political or a judicial hearing. This ought not to be so. From
time to time these non-self-governing territories become
centres of dangerous emotional tension, as for instance

Algeria and Cyprus, whose political importance in world
affairs far outstrips their economic or Strategie value. The
territory of South West Africa is practically a text book case

on the colour issue. The populations of these territories have
no constitutional machinery for producing a unified political

voice and therefore they need the help of an international

Parquet to present their case before the world. This would be
a familiär task to those brought up in the latin legal tradition.

It is simply part of the task of securing justice for all and
making the law equal and coherent everywhere. Neverthe-
less, non-self-governing territories should not be allowed to

embark upon frivolous litigation, and therefore their claims
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ought always to pass through an international Parquet;

otherwise they would constantly sue the colonial ministers

in Order to attract the press, thus using a judicial process as

Propaganda.

Finally, there are the individuals who may be damaged by

breaches of international law committed by national or

international officials or political ministers. Because the wrong

is small on the world stage, and provokes no danger of war,

that is no reason why they should not have their rights ju-

dicially secured, nor should the 'important' men concerned

be exempt from blame. If men do wrong, to whomsoever it

may be done, they ought to be punished, and they could be

punished, not by the crude forms of imprisonment, fines or

death, but in the subtler way of disgracing them before the

world by disqualifying them from action in the international

Community. This litigation should however be under control.

Only after exhausting every other remedy should the indi-

vidual be permitted by the Parquet to accuse a responsible

minister or official of dehnquency.

It is true that many, perhaps most of the cases which might

be brought before a court of delinquency by these various

accusers, might not arise out of sets of facts which could

possibly cause war. It is however part of the thesis of this book

that the mere avoidance of armed conflict is a negative and

self-defeating political goal. It should not be so much

abandoned as set on one side and replaced by the prior and

positive goal of promoting international justice for all men

and nations whether in groups or as individuals. The aim of

the new sanction is primarily educative. Men who make

decisions on international issues, however transient, and even

politically petty, should be brought to a serious consideration

of the law governing those issues. The risk of public disgrace

will have this effect upon their minds, for everyone who has

advised a political chief knows the extreme sensitiveness such

men display in private to any possibility of loss of prestige. To

show that a given course of action may result in any kind of
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censure is, in practice, a more compelling argument than
mere legal reasoning which is at present often shrugged ofF
as a technical triviality. Moreover the new sanction could not
control events once a warlike mood had developed, and it

was feit that circumstances presented a casus belli. Its aim is to
prevent such a Situation from ever arising by regulating the
behaviour of politicians before their emotions and the public
anger at a series of illegal actions have reached the point of
danger.

The elements of international delinquency should be
personal, deliberate and wanton breach of international law,
causing damage to the plaintiff. Only an experienced lawyer
can know just how many intricate problems are raised by
every word of the preceding sentence. Therefore, in its initial

stages an international legal claim or accusation should be
subject to the scrutiny of experienced lawyers, not in order
to decide the issues, but to make sure that they are lucidly
formulated, to discriminate between legal and political argu-
ments, and to ensure that both sides are arguing on the same
issue.
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A more delicate task than the selection and approval of cases

to be brought before an International Court of Delinquency

is the choice of a defendant. This should not be the random

choice of a plaintiff colony, Company or individual, though

a State should be free to choose a defendant, and the Foreign

Secretary of every State would be the normal defendant by

virtue of his office. The English doctrine of Cabinet responsi-

bility is no bar to legal proceedings against a Minister of the

Crown in the Courts of the United Kingdom, so that there

is no objection of constitutional principle to a Foreign Minis-

ter being made party to international proceedings.

The constitutional Operation of governments is so various,

and the relations between a prime minister and a foreign

minister and between all the members of a cabinet so de-

pendent upon local custom, and upon the personalities who

participate in the making of international decisions, that it is

impossible to lay down any general rule as to the choice of a

defendant in any particular class of cases; moreover the effect

of the judgement and the sanction in each case would vary

in each country. For these reasons the Parquet should exer-

cise a large measure of control on the selection of the de-

fendants. In the appendix a number of actual international

incidents occuring during the post-war period are described

and indications given as to the persons who would have been

the proper defendants. The basic principle must be that
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whoever was really at fault must bear the blame whatever
bis Position in the governmental hierarchy.

The responsibility of civil service advisers must however
also be considered. Personal liability for violation of inter-
national law and the risk of international disquahfication
would in the first place cause a Foreign Minister to make
serious investigations through bis advisers as to the legality
or otherwise of any proposed policy, and secondly compel
bis advisers, were they civil servants or political lawyers, to
examine the law dispassionately and consider the Situation
with as little prejudice as if they were advising an important
dient about private business. It is just this which, at the present
time, they will not or cannot do. If they are political lawyers,
they are themselves involved in a policy in which a particular
legal issue is but one, and perhaps in their eyes, only an un-
important factor, and if they are civil servants they are person-
ally interested in pleasing the Minister whom they advise.

If a Foreign Minister were in danger of punishment, the
wish to please would be supplanted by the desire to protect.
Only lawyers who have played both roles, the part of the
independent adviser to a private dient and the part ofa legal
adviser in a government office, can know the difference.

In the one case the dient comes as a suppliant asking aid,
and to bim the lawyer's word is law, but in the other the
lawyer is summoned as a servant, and if his service is un-
pleasing he is not invited to further discussions. To the politi-
cal Chief his lawyer's opinion is a tool for use as policy dictates.
Men of the initial intellectual calibre of senior governmental
legal advisers could. at the bar of England, hope to earn
£ 20,000 a year subject to the risk of failure, not for lack of
brains, but for lack of luck or personality. In their present
Offices they can earn £ 4,000 a year and a knighthood and they
have security and a pension. The discrepancy in income
reflects the discrepancy in their value as lawyers. The legal
advisors do not lack brains, but they lack the experience of
responsibility for the life or death, the freedom or imprison-
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ment, or the personal ruin of their clients. If they had this

responsibility they would become the equals of their

coUeagues in the national courts.

The object of this book is to produce the rule of law itself,

not the rule of lawyers. Law has not been produced by lawyers,

but by the collective legal genius of certain nations; but if

international life remains as it is, and international lawyers

remain subservient to politicians, either because they are

powerless theorists, or powerless civil servants, there can be

no international legal order.

At present international law is thought to be of little ac-

count, as witness the Statement in a leading article of the

London Times on August ist 1956, less than a week after

Colond Nasser had nationalised the Suez Canal, where it was

said 'Quibbling over whether or not he was 'legally entitled'

to make the grab will delight the finicky and comfort the

fainthearted, but entirely misses the real issues.' Those who

are familiär with national law, whether as parties, counsel or

judges, know that every detailed point of law is by reference

to the human interest concerned, a legal quibble; yet it is by

such 'quibbles' that the law is applied and made, and we live

at peace with one another because we respect it as a whole,

even if it is intricate, and at times falls short of justice.

The Status and quality of present day international legal

advisers are not of merely academic interest. They raise the

question as to whether the advisers of Foreign Ministers

should themselves be liable for delinquency on the ground

that they may have conspired to defeat or evade the law. This

Problem concerns not only legal advisers, but all high-ranking

civil servants. In most countries the power of the civil servant

is considerable and this is no modern development^ The

fathers of Charlemagne were hereditary Mayors of the Palace

of Frankish Kings and so the authors of an Empire which

lasted a thousand years. English readers, acquainted only with

the practice, in Great Britain almost a fetish, that the Minister

alone is responsible for the action of his department, may be
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shocked at the idea of imposing personal responsibility upon
the civil service adviser. Such is the Force of this ruie in Great
Britain that a Minister will resign his office for a fault com-
mitted by men in his department, though he had no personal
knowledge of it. This practice is the corollary of the consti-

tutional victory of the House of Commons over all other
Organs of government. Humble in origin, the Commons
waged a centuries long battle to secure dominance, and one
part of their strategy was to exclude the King from their

deliberations. It followed logically that the King's servants

must be excluded from debates, and that therefore they are
neither permitted, nor can be compelled, to answer politi-

cally for their actions to the people whose lives and liberties

are gravely affected by their decisions. It does not however
follow that these men should not be answerable to other
nations. Where real power is, the men who hold it should be
compelled to submit to judgment for what they do, and what
they advise their political chiefs to do. It is true that there is

no method of compelling the principal Foreign Office advisers

to attend in person an International Court, any more than
it is possible to compel a Foreign Minister to attend; but if held
to blame they would be debarred from a wide field of foreign
Service, and in particular from holding the office of Ambassa-
dor which, for all its declining responsibility, is still the goal
of the diplomat. Admittedly all nations may not immediately
impose the penalty of international disqualification. The
natural impulse of the remaining sovereign states, that is to
say U.S.A., Russia and Red China, would be to repudiate the
whole proposal for a sanction which would in the end subjecf
them also to the rule of law, and thus strike at the roots of
their sovereignty. Once the proposal were adopted by a two
thirds majority of the United Nations, however, many states

would apply the sanction. If a diplomat were known to be
persona non grata either by reason of his own misbehaviour or
that of the Minister who appointed him, he could scarcely
hold the principal diplomatic posts in Washington, Moscow,
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London or Paris. Such a man could not carry out his mission

if he were disowned by two thirds of the Diplomatic Corps.

This would be done on the instructions of governments acting

in pursuance of a judicial recommendation against the man

or the minister who appointed him - not against the State of

which he was the pretended representative. Even the giant

states, which might be tempted to defy an international

judgment, could by this means be affected in the choice of

their representatives.

To be affected by the law against one's consent is the first

Step leading towards the authority of law, for though govern-

ment by consent is often taken as a definition of democracy,

this consent is not the consent of individual lawbreakers, but

the general consent of the Community. Government by indi-

vidual consent in each instance would be anarchy, and this

is the State of the world. The middle way between tyranny

and anarchy is the acknowledged supremacy of the law and

to achieve this the people of very many countries may be

willing to sacrifice the personal prestige of their statesmen,

politicians, ambassadors and civil servants.

It would be very much more difficult in some countries

than in others to apply this sanction to permanent officials,

such as British civil servants who are constitutionally shielded

by the Ministers of the Crown, and who if involved in some

internationally illegal undertaking of the government of the

day, could not oppose their political chiefs without risking

their careers. In tyrannical states the subordinate would risk

his life if he resisted his own government. This is not so in all

countries however. For instance, the head of the American

State Department and his staff can be made answerable to

Congress, and there is nothing in the Constitution of the

United States to prevent them from being answerable to an

International Court. Their responsibility is personal, and so

far as the senior appointments are concerned, the occupants

are by no means always career civil servants. There is alterna-

tive work open to them should they choose to resign rather
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than participate in an illegal policy. In every country each

case must be judged on its merits, and in judging the conduct
of a senior government servant his personal Situation and
prospects could not, without injustice, be ignored.

This Factor was taken into consideration in the trials of men
accused of crimes against the peace, war crimes and crimes

against humanity in Germany and the Far Hast, and also in

analogous proceedings conducted by Allied Tribunals, after

the Second World War. The Nuremberg Charter, in Article

8, provided that 'the fact that the defendant acted pursuant

to the Order of his government or ofa superior shall not free

him from responsibility, but may be considered in mitigation

of punishment if the Tribunal determine that justice so

requires.' The activities judged at Nuremberg and in the Allied

Tribunals in Europe and the Far Hast were cruel attacks on
human life rather than minor political illegalities ; but the

principle of mitigation remains valid. In the War Crimes Trials

if a man had acted in pursuance of superior Orders but subject

to 'irresistible fear of immediate and extreme consequences'

he was dealt with mercifully or even exonerated.

Wherever an internationally illegal action causes death or

pain to innocent people it ought to be possible to inflict

physical punishment, but the time has not yet come, and the

international Community has not yet power to impose a

sufficient penalty upon the most violent international of-

fenders. The only method of Controlling such men is war,

which as a sanction is legally unmanageable and would now
be indiscriminately disastrous.

Initial international wrongdoing could however be con-

trolled at an early stage before there is danger of bloodshed

on a large scale, and so produce respect for International Law.

Respect for law is not just a general idea of all men ofgoodwill

that law ought to be obeyed, but a fear in the minds of those

whose decisions are affected by it that if they disobey they will

suffer. Minor breaches of law committed with impunity, or

a succession of legally disputed incidents, can easily lead to a
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major breakdown of international order. Hence the value of

imposing by court machinery the comparatively mild sanction

of international disqualification upon men who will not

otherwise be brought to take international law into serious

consideration before making their decisions, for though they

often, probably almost always, enquire what the relevant

rules of international law are, they take only public opinion

at home and abroad into account. A British civil servant repre-

senting his country once advised an international Conference

on a critical issue of legal principle in the following terms: 'I

remember a professor many years ago in the University of

Oxford telling us never to ask in a crisis "What are all the facts>

What is the legal position> Never ask the question: What is

the principle involved> Always ask: What is wise>" 'is A more

candid repudiation of law has probably never been made.

Only immediate personal risk should exonerate a civil servant

for participation in an illegal policy, just as under the Nurem-

berg Charter it was only the 'irresistible fear of immediate

and extreme consequences' which was allowed as a plea in

mitigation.
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If Prime Ministers, Foreign Ministers and subordinate officials

are to be internationally answerable for their decisions, there

remains the inescapable problem of the liability ofthose heads

of States who are the real holders of power. In some countries,

such as the United States it is the head of the State who is

uhimately responsible for all executive decisions. He is the

Chief executive and control of Congress over him is merely
negative. Congress can refuse him funds, and it can decline

his proposals where these require legislation, and the Senate

can reject a treaty, but Congress has no power of positive

command, so that the President is responsible for his decisions

and should therefore logically be answerable internationally

for all he does.

In many other states the Situation is otherwise. The King er
President is the titular head of the State, the real decisions

being taken by the Prime Minister and his Cabinet. This is the
case in Great Britain. Depending upon the personality of the
monarch, great or less influence can be exercised by him or

her upon public affairs; but the influence is remote, and no
Situation is now likely to arise in which the Queen of England,

for example, could be judged personally guilty of a breach of
international law, even though she may, on the advice of her
Prime Minister, sign an illegal order. In such a case neither

she, nor anyone in her position, could have a free choice, and
therefore the Constitutions ofeach country must be examined
to see where real power lies.
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The states of the world have constitutional arrangements

capable of Classification into three main groups with reference

to the seat of executive power. The first is the Eurasian which

consists of a head of the State, either hereditary or elected, a

Prime Minister, a Council of Ministers and a parliament.

Sometimes one or more of these organs is missing, and the

distribution of real power among them varies from country

to country. This pattern has evolved historically, and never

been consciously planned, although nearly all the written

constitutions of Europe and Asia (excluding the Communist

group) and also of Africa, have been drafted to conform with

this evolutionary pattern in its most mature form. Real power

is usually in the hands of the Prime Minister, if there is one,

and if not it lies with the head of the State, either a King or

a National leader, but much depends upon the personality

of the men holding these offices, and they are always subject

to control in varying degrees by the Council of Ministers, by

the Parliament or by the Army.

The second group is American. It consists of a President,

individual advisers and a legislature. Power is always vested

in the President. Constitutions of this type are mostly to be

found in North and South America, though where the

United States has had predominent influence, as in Liberia

and South Korea, this pattern has been followed. The re-

straining organ is the Congress, but in most American

countries Congress has no power to overthrow a President in

Office, as the Parliaments of the Eurasian states have power to

overthrow a constitutional Prime Minister and his Cabinet.

The third group consists of the Communist states. Even

these today are becoming heterogeneous, though the basic

pattern is the government of Soviet Russia. The written

constitutions of these states provide for numerous presi-

dencies, Councils, chairmen, assemblies and other bodies, and

it is difficult to identify the real seat of power, though the

focal point is within the Communist party.

There is an objection to arraigning the head of a State before
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an international tribunal for a breach of International Law.

Such proceedings would be offensive to the people col-

lectively. In varying degrees people identify themselves with

the Personality of monarchs, or the heads of states, who,
though not royal personages, have assumed, whether by

election or revolution, whether indefinitely or for a term of

years, the aura, though not the crown of kings.

The constitutions of forty-six of the present so-called inde-

pendent sovereign states are of the Eurasian type, as against

twenty-two of the American pattern and eleven Commu-
nist.16 This reckoning ignores the miniature states and a dozen
or so which are unclassifiable, though not of course unim-
portant.

This threefold Classification is not intended to connote
praise or criticism, nor does it correspond to the dis-

tinctions between monarchy and republicanism, or between
democracy and dictatorship. There are dictatorships in all

three groups, and the largest group, the Eurasian, contains

both monarchies and republics. The purpose of making the

Classification is to examine whether any of these forms of

government are constitutionally incompatible with the use

of the proposed sanction of personal disqualification against

the head of a State who may be responsible for a breach of

international law. The problem lies in the nature of the

functions of the head of the State. Wherever there is either a

constitutional monarchy or a titular presidency there would
be no difficulty because such a man could not be held re-

sponsible. The Prime Minister might in exceptional cases, for

instance those involving local violence, be answerable inter-

nationally for his actions, and he could be declared persona

non grata without attacking the constitutional functioning of

an erring nation. Where the head of the State has real execu-

tive power however difficulties might arise. If a President were
to Order the use of physical violence against the people of

another State in breach of international law, and were to be

judged, whether or not he chose to defend himself, and found
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delinquent so that he would be liable to be disqualified from

performing his international functions, then every inter-

national act performed by him, including the appointment

of Ambassadors, would have to be treated as a legal nullity.

Even if one could assume the willingness of most other states

to apply the sanction, the result would be tantamount to

boycotting the whole nation. Moreover, the propriety of a

sanction directed against the head of a State might be widely

doubted. It would offend against patriotic emotions which

are still focussed upon Monarch or President. And this is

especially true in the United States. The Americans who are

by no means unduly respectful of men in high places, have

a very strong and special regard for their President. These

emotions would not be affected by a judgment against a

Foreign Minister. For instance, if the American Secretary of

State were to be condemned for delinquency in some hypo-

thetical case, the judgment would carry some degree of con-

viction even to the people of the United States of America.

These latter might very well support the policy of their own

Secretary of State, but the judgment would not shock them.

If, on the other band the President were to be condemned and

international^ repudiated, not only would the people of the

United States be affronted, but the people of other countries

not involved in the quarrel might sense a threat to their own

Kings or Presidents, just as at the time of the French and

Russian Revolutions the overthrow of monarchs was feit by

the outside world to be an indirect threat to their own re-

gimes. If an indirect threat were to be feit sufficiently strongly

by peoples not involved in a quarrel, they could influence

their own governments against applying the sanction to the

President of the United States, and thus render ineffective the

judgment of an International Court.

The focus of loyalty in all states today, whatever their

constitutional form, and whatever political or economic

doctrines they follow, is nationalistic. Any tendency towards

internationalism, or any enforced interdependence, seems to
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be followed by an enthusiastic reaction in the direction of

nationalism. The British feh an immense emotional relief

after Dunkirk produced, apparently, by the knowledge that at

last they were on their own, and no longer dependent upon

allies, although they well knew that without American help

they were doomed. The history of France ever since her

rejection of the plan for a European Defence Community
points the same way, in spite of many statesmen of inter-

national Vision.

This emotional focus is personified by the head of the State.

The question as to whether or not the head of a State should

be subject to international judgment and liable to be penalised

for an unlawful action thus poses the most difficult problem

in the way of making international law effective by the

method set out in this book, and the problem is not made any

the easier by reason of the fact that the issue could not arise

in matters affecting the majority of the Eurasian States, nor

affecting Soviet Russia, for any State of any type may change

its Constitution, as France has done, and place at its head a

strong ruler invested with executive authority.

If the rule of law over the nations is to be established how-

ever it cannot but be upon the principle enunciated tra-

ditionally by a Chief Justice of the Common Law of England,

that the King ought not to be subject to any man, but to God
and the Law. No constitutional ruler, certainly not the Presi-

dent of the United States, will quarrel with this dictum. No
man, not even the head ofa State, should be above the law.

There is therefore a conflict between logic and morals on

the one band and practicability on the other. The only way

out of this dilemma is compromise. It is suggested that only

in extremely grave cases should the conduct of a head of

State be subject to judicial examination, and only then if there

is no responsible minister, such as a Secretary of State for

Foreign Affairs, who initiates and directs bis country's inter-

national policy. Moreover where the head of a State is accused

the Judges should limit themselves to giving a ruling on the
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law. They should not assess moral blame, and they should

not recommend a penalty. These functions should be dis-

charged politically by the Assembly of Nations, be it the

General Assembly of the United Nations or the representatives

of a group of nations acting together outside the framework

of the Charter. A political Assembly could take into consider-

ation all the consequences of boycotting the head of State,

both psychological and economic, which judges could not do.

Probably also the fear of an adverse legal judgment, even

without penalty, would do much to control an executive

President.

This Solution, logically imperfect though it be, has the

advantage of excluding from the Operation of the sanction all

democratically elected executive Presidents, and hereditary

Kings who govern constitutionally, but it would not exclude

the Heads of Police States, whose actions could be judicially

examined from the point of view of international law, and

who would risk bringing upon themselves and upon their

people the inconvenient consequences of a collective boycott

politically imposed. It is true that such a boycott might make

a dictator an heroic figure among his own supporters at home,

and even gather to him racial or ideological sympathisers

outside the borders of his own land, but on the other band a

mihtary dictator is not the focus of stable patriotic feelings,

as is an elected president or hereditary monarch, and he must

always contend with an Underground Opposition. The inter-

national action here proposed, partly legal and partly politi-

cal would run no risk of making a man an international hero

outside the field in which he were already an admired leader,

and while not being in itself an inducement to the violent

overthrow of a tyrant, it would rally the undecided or half-

hearted to the support of the oppressed section of opinion.
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In proposing a definition of international delinquency, it has

been stated that a breach of the rules of international law is

an essential element of the offence. No attempt has been

made to State what these rules are. For that, reference must

be made to Standard text books, and to writers of all nations

on special subjects. There does not however exist any Single

authoritative work, nor any agreed body of doctrine to which

a court of delinquency could be referred.

In November 1947 the General Assembly ofthe United Nations

decided to establish an International Law Commission, whose

task would be the promotion of the progressive develop-

mentof international law i7 at least on certain subjects, with

a view to the agreed codification of the law in accordance

with Article 13, i.a. of the Charter. This Commission has sat

regularly for more than ten years, and has done a great deal

of careful and detailed work which may ultimately be of real

value, but which is only slowly achieving results because a

restatement or codification of law is, if it is to be authoritative,

an act tantamount to legislation, and no international legis-

lature exists. If a restatement is to become authoritative,

previous conflicting interpretations of doctrines or treaties

would be made obsolete. It is manifest that international law

is in need of this treatment, but no restatement or codification

is at present possible, because the rights and duties of sovereign

States cannot be altered, even by being redefined, without the
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individual consent of each State given at a diplomatic Confer-

ence. This principle, which is of the essence of the existing

System, is one of the few doctrines which are still universally

held.

If however it is recognised that the declining sovereignty

of nation states has undermined the existing system, to the

extent that the State should no longer be regarded as the

exclusively competent personality in international life, but

that on the contrary it is a varied and changing succession of

statesmen and officials who ought to be held answerable for

breaches of international law, then new prospects appear.

There are several possibilities of advance, but all depend

upon the existence of a court of international delinquency

having authority to judge men for their official actions, and

it would be premature to examine them until this proposal

was well enough understood to have gained a large measure

of acceptance. Broadly speaking the possibilities of legal de-

velopment which present themselves, once this central idea

is accepted, fall into two groups. If two-thirds of the members

of the United Nations Assembly accept the proposal, and

assert their competence to set up a judicial organ, then they

would have to define what law the new court should apply

in judging accused persons. In such case it would hardly

depart from the description of international law set out by

agreement for the Hague Court in Article 38 of its Statute,

which is annexed to the Charter.

The Article reads in part as follows:

The Court . . . shall apply:

a. International Conventions, whether general or particular,

establishing rules expressly recognised by the contesting

States

;

b. International custom, as evidence of a general practice

accepted as law;

c. The general principles of law recognised by civilised

nations.

d. . . . judicial decisions and the teachings of the most highly
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qualified publicists of the various nations, as subsidiary

means for the determination of rules of law.*

Though this clause has been criticised, it is the logical point

of departure for any new court dealing with problems of

international law. If the Assembly were to set up the new
court, and to bear in mind the possibility of using the Hague

Court as a final court of reference on points of law, it is

obvious that the two courts should apply the same law. Only

one adjustment would need to be made in adapting the words

of Paragraph a. of Article 38 in order to eliminate direct refer-

ence to the 'contesting states' in the Statute of the new court

and Substitute for it a reference to the State on whose behalf

an accused man had been officially acting.

If the court is to be open to litigants who are either compa-

nies incorporated under national law, or private persons, the

law to be applied would have to include agreements between

the collective or individual person on the one band, and states

or intergovernmental organizations on the other. This would

extend the Jurisdiction in some cases to the field of private

international law, but as the line between public and private

international law is by no means clearly drawn, there is no
reason why this should not be done.

Legislative action is of two kinds. It can declare what the

law is, or it can alter the law, either by amendment or by

making new laws. The initial action of the Assembly should

be merely declaratory. It would direct the new court to apply

existing rules of law to individuals, and thus in certain circum-

stances stamp an action in breach of law as an offence, Coming

within the purview of the Court of Delinquency. Although

the German and Japanese War Crimes trials may be perhaps

considered as a useful political and psychological precedent

for the proposal now made for the judgment and punishment

of ofFenders by an international court, it is now essential to

make an important legal distinction. The criticism that the

London Agreement of the 8th August 1945, and the Charter

annexed to it, created ex post facto criminal law insofar as it
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dealt with Crimes against the Peace and against Humanity,

need not here be examined, as that part of the Nuremberg

precedent obviously need not be followed. A much more

technical objection was that according to international law

no State may exercise Jurisdiction over the official agents of

another State without the consent ofthat state.is

This principle is known as the doctrine of act of State, and

its usual Operation is in time of peace to protect the official

agent of one State from the Jurisdiction of another State. It is

an argument used to prevent domestic national courts from

adjudicating on the officials actions of another sovereign

State, done by its agents. Its application to the laws of war in

a court established by many nations would give rise to ob-

jections which need not be discussed here, but as the doctrine

could be used as an objection to the competence of the pro-

posed court of delinquency, which is intended to operate in

peace time, it is necessary to distinguish any international

criminal Jurisdiction, which either has been or may in the

future be established, from the Jurisdiction of the proposed

court, in order that it may not be judged faulty on the ground

of the act of State doctrine.»^

No group of states, such as the signatories of the London

Agreement could, it has been argued, exercise Jurisdiction

over German Statesmen, Generals and officials without the

consent of a German government, which was, of course, not

a signatory.

The reason a State may not exercise Jurisdiction over the

official agent of another State is that the act of the agent is the

act of the State, and that the 'offending State,' being sovereign,

is not subject to the domestic Jurisdiction of the 'ofFended

State.' One sovereign person cannot be subject to another

sovereign person. From this proposition it might be argued

that a group of 'ofFended states' ought not by agreement

among themselves to bestow upon any court which they

think it desirable to establish, the right to try and to punish

the agents of an 'offending State,' even if they have power to
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enforce the judgment of the court. If the 'ofFended states,'

by the instrumentality of their Joint court, its judges and

officials, prison officers and executioners, restrain the liberty

and impose fines, imprisonment or death upon the agents

of the 'ofFending State' they infringe the sovereignty of the

latter, and thus act in breach of international law.

Although the sanction proposed in this book has. been

spoken of as a penalty in order to underhne its sanctioning

character, it is not in itself an action in breach of international

law whereas the normal penalties of domestic criminal law

mentioned above would be breaches of sovereignty if imposed

upon the ofFicial agent of a foreign State. The new sanction is

the exercise of a combined right and power which every State

possesses by reason of its legal and its de facto sovereignty. The

sanction will be imposed by the political decision of the law

enforcing states, and not by the direct order of the Court of

International Delinquency, whose Jurisdiction, which need

not even be initially termed a Jurisdiction, will be merely to

determine the legal issues, assess the blame, and recommend
action to the law-enforcing states. It is not a breach of inter-

national law for a State or group of states to establish an organ

composed of judges to advise it on law and recommend what

action may be taken within the law to promote gradually a

just and orderly regulation of world affairs.

As soon as the proposed Court or judicial organ were es-

tablished, however, some reformulation of the law to be

applied would be seen to be necessary in order to apply it to

individuals.

As everyone who has handled international law knows, it

is in a very unsatisfactory condition. Wherever the texts of

international documents seemed to be insufficiently precise

to be applied with certainty to individuals, other possibilities

of legal development present themselves by reason of the fact

that neither universal consent and in particular the consent

of an 'ofFending State', nor the fiat of the veto powers, nor the

cumbersome machinery of treaty making, would be required
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to establish the proposed System of personal responsibility

for the giving of unprincipled international Orders.

It is not proposed to alter the existing obligations of states,

even by redefinition, in drafting the terms of reference of a

Court of Delinquency. Clearer definitions of the duties ot

politicians would however sometimes be required. Known

uncertainties in the law could thus be resolved beforehand,

not vis ä vis the states parties to an international agreement,

but vis ä vis the men who operate it, so that they would know

how a court would interpret a given clause, and would know

that, if accused of law breaking, they would not be able to

rely upon an ambiguity construed in their favour to excuse

them if the court were to consider their conduct blame-

worthy.

For instance, to take an extremely difficult issue by way of

illustration, the Charter of the United Nations provides in

Article 2 paragraph 4 that 'All members shall refrain in their

international relations from the threat or use of force against

the territorial integrity or political independence of an>

State...' Article 51 provides that 'Nothing in the present

Charter shall impair the inherent right of . . .
self-defence if an

armed attack occurs against a member of the United

Nations . .

.

' These clauses are difficult, if not impossible, to

apply to any particular outbreak of violence, in the absence

of an authoritative definition of aggression. Attempts to

formulate a definition have been made ever since the days ot

the League, but without success, partly because those who

have worked on it have had to seek a form of words which

would be almost universally acceptable, and in any case ac-

ceptable to the major military and economic powers.20

In the Assembly it has become almost a habit to vote in

political blocs, because in deciding which way to vote on any

given issue, each State considers future political alignments,

rather than, or in any case as well as, the merits of the matter

in band. In seeking a definition of aggression the members

of the United Nations have to consider how such a definition
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would afFect them in some unspecified future conflict. Each

State has in mind, not merely conflicts in which it may be-

come directly engaged, but its relationships with economic
or political allies which may be accused of aggression ac-

cording to a definition. No government can afford to bind

itself to take what might turn out to be the 'wrong' side,

having regard to its current political necessities; that is to

say, no State today will commit itself to take action against

allied states. It would not be nearly so difficult to find a defi-

nition of aggression applicable to individuals, which would be

applied, not by the Assembly but by a court in a concrete case,

and which could not in any event engage a country to take

military or economic measures against other states whose
constant friendship and support are necessary to it.

A debate, the purpose of which is to produce universal

agreement, takes a different course from a debate in which it

is known beforehand that the vote of the majority will

prevail, and a text resulting from the latter is much more
lucid, because, where universal agreement is sought, con-

cessions can be extracted by each member of a Conference,

every delegate knowing that if he makes a firm stand he can,

single-handed, make the work of the Conference abortive.

The outcome ofa debate on international delinquency would
be to define the circumstances in which a principal executive,

Prime Minister or other public servant, could be held person-

ally to blame for the threat or use of violence, though the

legal responsibility of his country would not be affected. As
however the legal responsibility of a State for an act of vio-

lence is seldom the subject of a court judgment, and then

only, as in the case of the Corfu Channel, in terms of money
damages which cannot be enforced, the legal position of the

State concerned is relatively unimportant.

The definition of aggression is an ambitious example, and
no doubt it would be necessary to proceed conservatively,

especially if the plan were to be put into Operation by the

Assembly of the United Nations. Use could be made of the
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work of the International Law Commission, whose work has

so far made little impression on account of the over-riding

necessity of universal agreement, and of the practice of bloc

voting in the Assembly.

The advantage of acting through the United Nations if this

can be achieved is that it would secure the continuity of legal

authority, and thus the confidence of the population of the

World in the truly legal character of the new court and its

judgments. Such confidence is the real root of law. If however,

the requisite two-thirds majority were not forthcoming, or

if there were an adverse advisory opinion from the Hague as

to the powers of the Assembly, there would still be no im-

pediment to independent action by a group of states. No one

doubts that as far as law enforcement goes, we are still, inter-

nationally, in the age of self-help. In a limited way the North

Atlantic Treaty Organisation is an example of this. Failing

any hope of agreement in the Security Council, and recog-

nising that that body was incapable of maintaining world

security, which is its primary task, the original members of

NATO made what is in form a treaty, but in substance a Joint

declaration, that they proposed to make common plans to

deal with certain dangers to the peace.

Similarly, if a substantial body of nations were to come to

the conclusion that any breach of international law is, if not

subject to penalties, a potential danger to them because

lawless behaviour is dangerous to any Community, there

would be nothing in the Charter of the United Nations, nor

in general or particular international law, to prevent them

from making a Joint declaration that, their own safety being

endangered by the increasing lawlessness of all nations, they

proposed to declare delinquent, in accordance with the

judgment of a court, any individual found to be to blame for

a breach of international law wherever committed, with the

consequence that the law-breaker would henceforward be

treated as persona non grata within all their territories. Such

action is within their existing rights. All that would be needed
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w ould be Joint action taken as thc result of a recommendation

of independent and impartial professional judges. The judicial

machinery would be set up by them, but neither the judges

nor the administrative stafF would need to be chosen ex-

clusively from among their own nationals.

Such a body of law-enforcing states would not necessarily

be tied to the description of international law set out in

Article 38 of the Statute of the Hague Court, since it would

not be entitled to use that Court as a final Court of Reference

on points of law. This great loss might however be balanced

by the fact that there would be greater liberty to select, rede-

fine and even codify those parts of the existing body of inter-

national law, which are relevant to the immediate needs of

the World. A great deal of law found today in text books is

obsolete, owing to the rapid technical advance of our gener-

ation. Maritime law, for instance, including the law governing

the maritime belt, has developed since the days of sailing

ships, and has an archaic texture, and the law of the air,

though it dates only from the Warsaw Convention of 1925, is

not capable of governing excursions into space.

A very long digression would be needed to examine the

laws of war, and it must suffice here to say that with the

Coming of nuclear weapons, those conventional rules which

governed the conduct of warfare, and were dependent upon

making a distinction between military forces and civilians,

have become unreal. It must also be admitted that not only

would the sanction not be strong enough to control the be-

haviour of men, either military or civilian, in wartime, but it

could not prevent a government from resorting to war if its

members believed there was grave danger of attack from other

States. Neither law, nor any human power, can control a

State which possesses modern weapons and becomes involved

in war, and the law-enforcing states would do well to admit

this at the outset. This is not by any means to say the nuclear

experiments, and the construction of nuclear weapons, could

not ultimately be controlled by the System of judgment and
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sanctions here proposed, but the system would have to be

well established upon a basis of world-wide public opinion

before any attempt could be successfully made to outlaw

them. World opinion is, no doubt, opposed to the testing,

manufacture and use of nuclear weapons, as it is in a general

way opposed to all out-breaks of violence, but there is as yet

no Channel for the effective co-ordination and expression oi

such feelings. The policy here proposed would supply such a

Channel, but what is perhaps of more immediate importance.

it would supply a Channel for the expression of public indig-

nation against foreign politicians. In national law it is neces-

sary to have strong criminal law which matches in severity

the general anger at certain types of crime, because if offenders

are insufficiently punished, public feehng will show itselt in

uncontrolled outbursts of mob violence and lynchings. There

is at present no international Channel of this kind, so that

resentment accumulates to flashpoint and issues in war.

The sanction will not be complete until a man is repudiated

by his own people. This can scarcely happen in our generation.

National sentiment is very strong in all countries. Support

within a nation for an adverse international judgment, apart

from political party manoeuvres, is far in the future, and even

if it were fairly strong it could not overthrow a dictatorship.

Such regimes are however even now sensitive to world

opinion, and seek either to conceal their worst excesses or eise

to justify them at the bar of world opinion. International

pressure could therefore be brought upon them to conform,

even in their internal affairs, with minimum Standards of

justice. Once the practice of judging and punishing dehnquent

individuals were widely accepted, the law-enforcing states

could from time to time make declarations to the effect that

certain defined actions, such for instance as actions con-

flicting with the Universal Declaration of Human Rights,

would henceforward be treated as delinquent.

That purely declaratory document is not now part of inter-

national law, because the draft covenants intended to be
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binding have not yet been agreed by the negotiating states,

though they have been under discussion for many years.

Moreover, the document itself is expressed as a Statement of

principles, rather than a definition of obligations, and it could

therefore only be treated as a basis for selective directions to

the court of delinquency. It is however in common use in

the Secretariats of the United Nations and other internation-

al agencies, whenever these are called upon to advise the

Trusteeship Council, or other executive Councils, as to what,

if any, action may be taken as the result of individual petitions

from persons or groups aggrieved by the treatment they have

received at the hands of their own governments. To this very

limited extent it has a certain Status in international law even

today. Moreover it has formed the basis of a Convention for

the protection ofhuman rights 21 recently agreed by a number

of European states which have established a Commission and

a Court to deal with claims, though this Convention and the

Organs thereby established operate only within the territory

of the concurring states. The Commission may, according to

Article 25 'receive petitions addressed to the Secretary General

of the Council of Europe from any person, non-govern-

mental Organisation, or group of individuals claiming to be

the victim of a violation by one of the High Contracting

Parties of the rights set forth in (the) Convention,' subject to

certain conditions. The new European Convention thus

bestows rights arising under international law directly upon

individuals. The recommendation made in this book that

individuals should be made personally responsible under

international law for breaches of its obligations, is not there-

fore without logical precedent. The only attempts sofar made

to hold individuals responsible for disregarding, such obli-

gations have been the war crimes trials during the 20th Centu-

ry, and the abortive drafts of the International Law Com-

mission for an international criminal code. Neither war

crimes trials, nor an agreed criminal code, can however

guarantee security, or lay the foundations of the rule of law.
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They depend upon military victory by whichever side is

presupposed to be in the right, as judged by its own political

leaders, for military action cannot await a Court Judgment.

Such measures cannot therefore fulfil the primary purpose

of a sanction, which is the certainty of incurring a penalty in

case of illegal action.

The organised exclusion of men in official positions from

international society when their conduct has been im-

partially judged to have been illegal could operate as a

sanction inside the existing System of international law. It

could be applied only to the servants and representatives of

those states which, by an international Convention, have given

preliminary consent to the plan. There is however no legal

necessity so to limit its application. There is no legal impedi-

ment in the way of a State, and in particular a group of states,

which may decide to refuse recognition to any foreign

statesman of any nation, and to deny him access to their

territory. Sovereign states have this right and this power if the

conduct of the man in question is politically distasteful to

them. They are not obliged by existing law to recognise and

receive any foreign Citizen whatever position he may hold in

his home country. They can reject him even if no judges have

ruled that his policy has been executed by unlawful means.

It follows that this penalty could be applied politically outside

the field of existing international rules of behaviour. Its effi-

cacy in Controlling the actions of international statesmen

depends however upon the number of participating states,

and upon the extent to which they can command the support

of World opinion.

Even in this Century, when respect for international law by

governments has reached its nadir, the concept of legality and

the hope, or dream, that by some device, some change of

heart, some cession of sovereignty to a central authority,

World affairs may come to be regulated in an orderly and

rational manner are very much alive in men's minds. Respect

for the existing rules of international law is the only safe point
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of departure even though they be incomplete and unsatis-

factory. If the sanction proposed were to be used for purely

political ends by a group of states bound together by an

ideology, and exercising great economic and military influ-

ence in the world, the plan would fail, for it would become

a battlecry of pohtical partizans. All Systems of law, even the

very best, are capable of misuse, sometimes with the best

intentions, and in the end the only safeguard is the character

of the men who administer them. It is easy to see how a large

group of powerful states, for instance the Western allies,

organized as they are in a defensive alliance, might with the

best will in the world, collectively impose this new sanction

in cases of misbehaviour by communist rulers, when force

was inappropriate or dangerous. This would serve no good

purpose. It would indeed bring the law into contempt. The

only safeguard against such misuse is the impartiality of the

men called to judge international issues. They must be im-

partial in national origin and in personal character. If such

men can be found the system can work and develop and their

existence will guard against its misuse, for if a panel of im-

partial judges were to be established no attempt to use the

sanction irregularly for ideological purposes would command

respect. If, however the existing rules of international law

w ere taken as a basis, and if the notion of mens rea were intro-

duced into the instructions initially given to the Judges, then

their judgment or recommendation, and the collective action

taken in consequence thereof by the law-enforcing states,

could command the assent of world opinion.

Because the sanction can operate freely in accordance with

the existing rules of international law, and yet its Operation

is not technically restricted to the consensual framework

within which those rules have been formulated, the proposed

plan would work slowly as a solvent agent for combining the

discordant elements of law and sovereignty. The nation states,

new and old, would retain their sovereignty for so long as

they desired to do so. They would remain the law makers by
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exercising their present treaty-making power within the

existing framework of international thought, but so soon as

it was perceived that by shifting the focus of international

Obligation from the collective national 'person,' which the

sovereign has now become, to the individual who is in fact

responsible, the nation states would discover that they already

have the power not only to secure obedience to the imperfect

law of today, but to develop it and resolve its contradictions.

International law is weak because it is not enforced. It is not

enforced because it is defective, and because the sanctions so

far proposed for its enforcement are too costly and too danger-

ous. Economic and military sanctions may possibly be used

in case of unbearable necessity, in the secondary sense of the

Word sanction, that is to say to correct a breach of law after it

has been committed. They do not, and never can come into

play in the primary sense every time a policy of dubious

legality is under discussion. The new sanction of personal

disgrace and exclusion from the honour and prestige of inter-

national work would operate constantly in the primary sense

thus bringing the men who are occupied wdth world affairs by

a slow educational process to an acceptance of their inter-

national responsibilities.
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Appendi:

In Order not to Interrupt the presentation of the idea con-

tained in this bock no attempt has been made to intersperse

the text with illustrations of its possible efFect in practice were

it to be adopted as a policy and carried out by a majority of

States. In this appendix it is intended to take certain inter-

national incidents which have happened since the end of

World War II and consider briefly what the effect a Court of

International Delinquency could have had upon events had

it been in existence at the time of these various incidents and

to indicate who would have been the proper defendants.

Such a proceeding is necessarily speculative for it is impossible

to turn back the pages of history and say with certainty what

would have happened had a factor been present which was

lacking at the time. It is emphatically not suggested that a new

Court should be given ex post facto Jurisdiction, even though

some of the episodes to be examined present continuing

Problems. The future conduct of responsible rulers and of-

ficials should alone come within the new Jurisdiction.

The Berlin Blockade There was no formal agreement between

the Russian Authorities on the one band and the American,

British and French on the other, covering the right of surface

transport between the Western Zones of Germany and the

Western Sectors of Berlin. Consequently every journey by

road or rail across the Russian Zone was by permission and
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passengers were subject to documentary examinations, which

varied in their thoroughness, at Russian check points on

entering and leaving the Russian Zone. Increasing friction

between the Western and Russian authorities at the Control

Council and its subordinate committees, and failure to agree

on a number of topics proposed for Joint policy action was

accompanied by increasing Russian suspicions. The Russians

alleged that the Western Commanders were using their

transit trains to evacuate Germans from Russian Jurisdiction

in their Sector and Zone. These suspicions led to prolonged

delays on the railways and to corresponding irritation and

mutual distrust.

One of the main subjects of disagreement in the Control

Council had been currency reform. The Reichsmark was a

valueless currency and dealings great and small were either

in real goods or speculative values. New money was vital to

Germany as a whole. Failing agreement at the Control

Council the Western Military Governors produced at great

speed the Western Deutsche-Mark for their three Zones and

overnight the empty shops were filled with consumer goods.

The new money commanded confidence and a further de-

cision was taken to introduce it into the Western Sectors of

Berlin. The Russians declared that this would create a black

market in currency in Berlin and sealed off their Sector and

their Zone. They continued to respect the only explicit transit

agreement binding upon them covering the air corridors. The

airlift was a tremendous technical success. The facts leading

up to the blockade were not publicised in America or Britain

and the consequent emotional tension produced the iron

curtain as we know it today. Pride in the airlift and in the

economic sunrise in western Germany and resentment at

Russian intransigeance filled the minds of the western peoples.

Anger at what they believed to be western trickery in mis-

using military trains for political purposes and in endangering

their precarious economic control of eastern Germany by

introducing the new currency into Berlin filled the minds of
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the Russians. This dangerous tension was only resolved be-

cause in 1949 neither side had recovered from the efFects of the

World War. They were in no State to embark upon another.

Had a Court of Deliquency been in existence the Russians

would have been able to air their grievances through a de-

fined legal Channel instead of by clumsy and damaging po-

litical expedients. They could have alleged that the Western

Commanders were abusing their privilege of mihtary

transport and that in introducing the new currency they

were breaking the agreement of June 5th, 1945. There might

very well not have been enough evidence for a Court to

adjudicate upon the first ground of complaint, and on the

second there was a substantial degree of economic justifi-

cation. It would be altogether too speculative to attempt a

judgement now, but if there had been a court which could

have judged the issues, an impartial Statement of the facts, in

so far as they were ascertainable, would have done much to

clarify the minds of people who saw the whole episode

through the restrictive and emotionally distorted spectacles

imposed by their own political allegiances. Finally, however,

it may be said with certainty that if those responsible for

making the arrangements which divided Germany and Berlin

had known at the time that they or their coUeagues might

one day be called personally to account for their actions they

would have been a great deal more careful to define their

rights and obligations beforehand, for a causa sine qua tum

of the blockade was the lack of precise agreement on the

surface transit arrangements between the Western Zones and

the Western Sectors. The problems arising out of this failure

still present danger to the world.

The proper defendants would have been the British and

American Zone Commanders if the Russians had brought an

accusation, the Russian Zone Commander, if the Western

Allies had brought a counter suit. It would have been unneces-

sary and undesirable to bring in the Western foreign ministers.
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*Mc Carthyism' in the United Nations and its Agencies The interro-

gatory procedures associated with the name of Senator

McCarthy were not confined to officials of the United States

Government and employees of American institutions. They

were also directed to a number of American Citizens who
were International Civil Servants in the employment of the

United Nations and its Specialised Agencies. The United States

Government demanded the dismissal of those International

Officials who failed to satisfy the Interrogating Boards that

they were free of Communist associations. The demand was,

in the case of one Organization, followed by a threat that if the

Executive Head of this International Organization did not

comply with the request of the United States Government

the latter would withdraw its support from the Organisation

concerned.22 This demand was contrary to Article 100 para-

graph 2 of the Charter and to the Constitutions of the Agen-

cies whereby member nations undertook not to seek to influ-

ence the Executive Heads in the discharge of their responsi-

bilities. The Executive Heads, however, for the most part

complied with the American demands under pressure. The

International Officials resorted to such Administrative Tri-

bunals as were open to them demanding reinstatement by

the Organisation which had employed them, or eise compen-

sation. A large proportion were awarded compensation but

were not reinstated. Some failed by reason of the temporary

character of their contracts. Had they been able to avail them-

selves of a Court of International Delinquency the results

might have been very different. The Executive Heads who
yielded to American governmental pressure did so only after

prolonged struggles. To comply with the American request

was contrary to Article 100 paragraph i of the Charter which

forbade them to receive instructions from any government,

and which applied to them all. Had they been subject to

judgement by a Court of Delinquency they could have replied

to American pressure that the course of action required of

them would have been a violation of the Charter and might
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result in their own loss of office. A Secretary General or Di-

rector General of an International Organisation judged

delinquent by a panel of impartial judges could scarcely

maintain his position before the world, and were a large

majority of the members of the United Nations to establish

such a court it can be assumed that they would apply the

penalty of international ostracism suggested in this book. The

existence of the Court proposed would therefore be a weapon

in the hands of the Secretary General and of the other heads

of agencies in case of national pressure brought to bear upon

them.

Officials of the American State Department who exercised

the pressure in these cases would themselves have been

answerable to a Court of Delinquency and this factor might

very well have restrained them, in so far as their international

policy was concerned. For them also the existence of the

Court would have been a means of defence against the attack

of the Senator. In so far as Senator McCarthy was responsible

for this unhappy chapter in the history of the United Nations

and its Agencies, he could himself have been judged de-

linquent and this might well have terminated his influence

long before the Senate itself took action against him.

The proper defendants would have been the Secretary

General of the United Nations, the Directors General of the

Specialized Agencies concerned, officials of the State De-

partment, the United States permanent delegates, and Sena-

tor McCarthy himself.

The Nationalisation of the Suez Canal. July 1956 Nationalisation was

carried out abruptly and caused great indignation in many
interested countries, notably the United Kingdom and France.

Colonel Nasser was widely accused of breach of treaty. All

through the summer and early autumn of that year political

discussion continued in London and Paris. Various devices

were adumbrated for compelling or inducing Colonel Nasser

to respect the rights of nations which used the canal. It was
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genuinely feared that the Egyptians would not be capable of

managing the canal. The British and French Governments

took the line that international obligations must be respected.

The matter could have been referred to the Hague Court had

the contending governments been willing to take this course.

No move however was made in this direction, either because

there was no compulsory Jurisdiction, or because of the delays

involved, or because the aggrieved governments feared that

they had no certainty of winning. Isolated voices were raised

in England declaring that Colonel Nasser was no more guilty

of illegal action than were those who nationalised or confis-

cated privately owned industries in many other countries

either side of the iron curtain. These comparisons were not

always apt, but the legal issue was clouded in the minds of

those peoples who had a national interest in the free navi-

gation of the canal. Colonel Nasser was presented in the press

as the butt of the cartoonists and the violator of international

engagements. Had a court of International Delinquency

existed the proper complainant would have been the Suez

Canal Company itself rather than the governments claiming

under breach of treaty. It was the Company and its share-

holders who were immediately wronged by the act of nation-

alisation, supposing it to have been illegal, and they ought to

have had the primary right to decide as to whether or not to

litigate subject to the control of an international parquet as

described in this book. Had this been possible the political

tension would necessarily have been held in check pending

litigation, and the legal issues would thus have been clarified.

As things are the question as to whether or not the act of

nationalisation was illegal remains a matter of opinion very

much subordinated to political emotion. Had the legal issue

been decided one way of the other the consequences would

certainly have been different. Had it been established that

Colonel Nasser had the right to do what he did the user

countries would have been confined to free and equal negoti-

ation unmixed with threats and abuse, and had the case gone
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the other way the ofFended states would have had the support

of World opinion in any political or even military action they

might have thought proper to take.

The proper defendant, having regard to local political con-

ditions, was Colonel Nasser, not his foreign minister.

The Israeli invasion of Sinai and the Franco-British intervention in Egypt

October and November 1956 The Israeli invasion was not pro-

voked by the nationalisation of the canal but by Arab en-

circlement, frontier raids on both sides, and the continuing

refusal of the Egyptians to permit Israel to use the Canal. It

is not possible to say whether or not Israel received any

promises of active or passive support from France or Great

Britain. Therefore the possibility of collusion or connivance

will not be dealt with here except to say that had a Court of

Delinquency been in existence these questions would have

been germane to its deliberations after the events of that

autumn. Israel's complaints against Egypt by reason of the

latter's refusal of free passage for Israeli ships and cargoes

could have been made the subject of a delinquency suit long

before 1956. The abortive resolutions of the United Nations

could not have the psychological effect of an independent

judgement and the application of the proposed sanction to

Colonel Nasser. It must be emphasized that rulers in po-

sitions of dictatorial power are very often helplessly subject

to the passions of the people whom they rule. Colonel Nasser

could not have maintained his position in Egypt if he had

voluntarily yielded to rights claimed by Israel. Had he been

faced squarely with a choice between international outlawry

and obedience to the law he might well have found it politi-

cally expedient to yield. This is speculation. The power of the

proposed sanction can only be discovered by trial, but it may

well operate as an aid to rulers such as Colonel Nasser who,

in weighing the pros and cons, dare not at present choose

the path of legality for fear of their extremist supporters.

Because the legality or otherwise of the nationalization of
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the canal was never tested, the policy of Great Britain and

France during the succeeding months was based upon the

assumption that Colonel Nasser had broken the law. Negoti-

ations led nowhere, and the United Nations was powerless.

In the circumstances the French and British leaders believed

themselves to be entitled to protect the interests of their

own countries by all available means. Throughout the negoti-

ations with Colonel Nasser the threat of force had lurked in

the background, thus making it more difficult for him to

come to terms with them.20 Jhe legality of the Ultimatum of

October 1956 and of its consequences was evidently not con-

sidered seriously by Sir Anthony Eden, for when he was asked

in the House of Commons whether Great Britain was at war

with Egypt and whether the Prisoners of War Convention

would apply to captured British troops it was manifest that

he had not taken detailed advice as to the legal position of his

country. The sitting was suspended for half an hour owing to

the unmanageable conduct of the Opposition, and this per-

mitted time for hasty legal consultation among other more

urgent discussions. When the sitting was resumed Sir Anthony

had been primed with a legal answer. He said that there was

a State of armed conflict between Great Britain and Egypt and

' that the Convention would be applied even though it had

not been ratified. The existence of a Court of Delinquency

prior to the nationalization of the canal would, as has been

said, have affected the whole course of the negotiations be-

tween )uly and October of that year, but it would also have

had the effect of causing the British Prime Minister to take

legal advice quietly before he made a decision, rather than in

the heat of a parliamentary debate. In any society governed

by law responsible people take legal advice before they decide

what to do. The absence in 1956 of any Court capable of

judging the conduct of statesmen produced a Situation m
which the British Government declared itself to be acting in

defence of international legal obligations, the content of

which it itself judged. and yet it failed to take any sufficient

75



Appendix

legal advice as to its own legal rights and duties before em-

barking upon military action.

Colonel Nasser would have been the proper defendant to

an Israeli suit regarding the closing of the Canal to Israeli

ships and cargoes. Mr. Ben Gurion was responsible for the

Sinai invasion. The Prime Ministers and Foreign Secretaries

of Britain and France should have been made defendants in

respect of the intervention in Egypt. It is admitted that the

sanction could not have controlled Mr. Ben Gurion, but

submitted that the threat of it might well have controlled

the British Ministers and through them the French.

The Russian intervention in Hungary in Octoher ani November 1956

What discussions took place within the Kremlin before it was

decided to intervene in Hungary and overthrow the emergent

and antisoviet regime are not publicly recorded. The care

taken by the Russians to ensure that their government was

invited to intervene shows however that formal legal re-

quirements were not ignored. The whole Soviet record since

the second world war displays a policy of compliance with

the strict forms of legal engagement as witness the respect

for the agreement covering the air corridors during the

Berlin Blockade. The legality or otherwise of the intervention

in Hungary depends entirely upon whether or not the Kadar

Government was the lawful government at the time it issued

its request for help to the Russians. If it was, then the Russian

intervention was no more illegal than the landing of American

troops in the Lebanon some two years later in response to a

request from the Lebanese government. Whether a given

regime is a lawful one or not, depends upon a number of

factors both internal and external to the country. The Kadar

government was not however in command of the country

and could not have gained control without Soviet inter-

vention. The legality of the Russian move was therefore

dubious, to say the least, even though before a court of law

they would have had a colourable argument. No doubt the
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Russian decision was taken on political grounds, but though

nothing is known for certain it is the common opinion in the

West that it was preceded by long debates. Since some legal

aspects of the action were certainly considered, the existence

of a Court of Delinquency which might have been charged

with the duty of examining their conduct would have focus-

sed the minds of those who favoured intervention upon the

legal factor, and might perhaps have tipped the scale. More

than this cannot be said.

The real Ruler for the time being - Mr. Kruschev - would

have been the proper defendant.

The territory of South West Africa and the colour issue In the adminis-

tration of justice within a State it is very often necessary to

take proceedings against a misdemeanant in respect of some

only of his actions which are known or suspected tobe illegal,

either because evidence is lacking to prove criminal guilt, or

because the law does not cover the whole field of socially

objectionable conduct.

The treatment of dark-skinned people by the Union ot

South Africa since the end of the second World war has

profoundly disturbed the world. It has become a matter of

international interest and importance inasmuch as continu-

ing racial tension seems likely to provoke violence which

would not necessarily be confined to the Union of South

Africa. It could spread to the whole continent and beyond.

Nevertheless the only internationally delinquent action

with which the men responsible for the policy of apartheid

can at present be charged is in relation to the territory ol

South West Africa. This territory, originally a German Colony,

was made a mandate under the League of Nations between

the wars. After the liquidation of the League the mandated

territories were for the most part transformed into Trust

Territories under Chapter XII of the Charter of the United

Nations. The Union of South Africa, which was the adminis-

tering power in the days of the League, not only did not take
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this Step but also refused in the face of a succession of United

Nations resolutions to take the actions required under Article

73 of the Charter in respect of non-self-governing territories.

An advisory opinion of the Hague Court requested by the

United Nations in 1950 recommended that the territory of

South West Africa should be registered as a Trust Territory

but the majority of the Court was unable to rule that there

was a legal Obligation on the Union to do so. The United

Nations Assembly set up a sub-committee to deal with the

problem but has made no efFective progress in safeguarding

the rights of the population of the territory. The subcom-

mittee somewhat naturally aims at securing the highest

possible degree of supervision over this territory by inducing

the Union of South Africa to deal with it as a Trust. Politi-

cally this is a reasonable course, but it would be better to

handle it as a legal issue and, if the responsible ministers in

the Union Government could be accused of internationally

delinquent conduct in respect of the minimum legal obli-

gations incumbant upon the government, there can be no

doubt that in the present State of world opinion a judicial

recommendation that they should be excluded from inter-

national Society would be widely implemented.

A boycott on South African exports was organised in the

United Kingdom in i960 as a protest against the apartheid

policy, and there have been many privately directed cam-

paigns whose object was to bring outside opinion to bear

upon the Government of the Union. These campaigns have

probably had some temporary effect at least upon the business

Community of South Africa, and thus indirectly upon the

Government, but there has been no change of policy. The

general condemnation of that policy is unlikely to have any

effect unless it can be focussed upon the responsible men
through a legal Channel, and this cannot be done until ma-

chinery exists for judging them upon issues which are justi-

ciable. Merely to pass resolutions and make declarations to

the effect that their conduct is inhumane and dangerous will
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lead nowhere. Succeeding administrations in South Africa

have shown themselves to be sensitive to legal forms even

while their policies appear to be in conflict with principles

which are enshrined w ithin the Anglo-Saxon concept of the

rule of law. It took them five years of constitutional ma-

noevering to amend the franchise laws affecting the coloured

people in the Cape Province, and they were careful for many

years to maintain a limited observance of the law laid down

in the Hague Advisory Opinion relating to the territory of

South West Africa. If they have now trespassed beyond the

terms of the Charter of the United Nations in their adminis-

tration of that territory it is partly due to the absence of any

legal Channel whereby the undoubted force of world opinion

could be brought to bear upon them personally. It is of course

impossible to be certain that the method of judgement and

sanction proposed in this book would be strong enough to

compel the South African statesmen to obey the rules of

international law. The fear of the white men surrounded by

black men who outnumber them may prove uncontroUable,

and if this is so the colour problem is a survival problem and

cannot be resolved by legal procedure. A clear definition of

the rights and wrongs of the matter would however do much

to prevent the conflict from spreading.

All ministers from time to time whose departmental re-

sponsibilities have included the Territory of South West

Africa would have been and would be proper defendants.

Tihet The Peking government of China has been accused of

internationally unlawful conduct chiefly in connection with

the occupation of Tibet and its treatment of the inhabitants.

American influence has so far excluded the Peking govern-

ment from the United Nations. This exclusion does not

absolve it from compliance with the rules of international

law. Nevertheless to exclude a government from the princi-

pal forum of world affairs and at the same time to expect it to

conform itself to the Standards which are being developed in
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that forum is illogical. The mainland of China is treated as

an outlaw State. How then demand from it obedience to the

law> The rational course is to bring it in and then bring

pressure to bear upon it to behave lawfully by means of the

procedure proposed in this book. This procedure can be

applied whether or not a government has agreed to it. Once

the Peking government is bound by the terms of the Charter

on points of substance, the machinery of law enforcement

which has been described would be applicable to the effective

rulers of China whether or not they had participated in its

establishment.

Here the defendant would be the effective ruler of China.

The U.2. episode and the Summit Conference i960 An American aero-

plane - the U 2 - was brought down on Russian territory in

circumstances which left little doubt that the pilot was en-

gaged in espionage by photographing Russian installations.

This was later acknowledged by the President of the United

States. The consequence was the abandonment of the pro-

posed Summit Conference of May i960 by the refusal of the

Russians to take part except under politically impossible

conditions. The proposals made in this book provide a remedy

for just such a Situation.

The Russians demanded an apology for breach of Sover-

eignty, and punishment of the men responsible. In the setting

of the twentieth Century war of ideas the head of the greatest

western State feit unable to accede to this demand. Had the

Russians been able to avail themselves of the legal procedure

suggested in this book, the emotions which led them to

torpedo the Summit Conference would have been siphoned

into a legally defined Channel. Their indignation would have

been directed to the man responsible - the head of the Amer-

ican Intelligence Services, who would have been made de-

fendant in a suit of international delinquency and, if judged

guilty of wilfuUy committing a breach of international law,

would have been penalised by the condemnation of a court
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of independent judges and by future exclusion from inter-

national Society.

It may be that this would not have hurt him very much, as

he may not care to travel widely nor aspire to any office from

which such a sentence would exclude him. Nevertheless,

even the possibility of such a proceeding would have had

certain consequences both for the Americans and the Rus-

sians. With the possibility of a legal remedy available to them

and, as must be admitted, every hope of winning before the

Court, the Russians could have made no propaganda move

at a political or diplomatic level, save perhaps a demand to

postpone the Summit, pending the determination of the

legal issue. Had they anticipated the Court's decision by diplo-

matic intransigeance they would have put themselves in the

wrong before the world. It may be true that Mr. Kruschev

was acting in Paris against his own best judgment and under

pressure from sections of his own people - the Party and the

Army - but the leverage exercised by these upon him would

have been deprived of force if legal proceedings had been

available. The condemnation of a responsible official by an

international court could be regarded by the Russians as a

more telling humiliation for the United States than any

presidential apology, and the demand for the punishment

of the offenders would have been met.

The allegation that it was Mr. Kruschev's intention to wreck

the summit in any event is not borne out by his immediate

reactions to the U 2 episode, and even if rigorist party members

and Red Army generals had this intention all along, they

could not have used the U 2 disaster to enforce their wishes

had proper legal redress been available.

On the American side it was recognised that the Con-

ventions of nineteenth Century diplomacy are no longer

realistic, and therefore they acknowledged their spy. Wise or

foolish, this action would have been irrelevant had the system

of international delinquency proposed in this book been in

Operation, for the Russians would have been as free as any
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other complainant to choose their defendant or defendants.

Mr. Kruschev was probably right in thinking that this par-

ticular flight was not specifically authorised at a higher politi-

cal level, and this early admission would very likely have been

sufficient to cause a court to exonerate all senior holders of

public Office in the United States from deliberate complicity

in that particular breach of Russian sovereignty. Moreover,

in the course of a judicial hearing the allegations of spying by

the Russians in the American Embassy in Moscow, and in the

territory of the United States could have been presented and

sifted in justification of the American spying Operations over

Russian territory. Once these arguments and counter argu-

ments had been impartially judged the way would have been

open for summit negotiations.

As it appeared from newspaper reports that the decision to

make the flight was not taken at a high political level, the

proper defendant would have been the head of the intelli-

gence service. The legal judgment would have redressed the

Situation even though the penalty might not have harmed

him greatly.

Possibly, however, the new President might have found it

politic to appoint another head of intelligence and would

thus have received different and perhaps better informed

advice touching the affair of Cuba in 1961.

j
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1. There are exceptions to this general rule. For instance 'a

pirate and his vessel lose ipso facto by an act of piracy the pro-

tection of their flag State, and their national character. Every

maritime State has, by customary rule of the law of nations,

the right to punish pirates. And the vessels of all nations,

whether men-of-war, other public vessels, or merchantmen,

can on the open sea chase, attack and seize the pirate, and

bring him home for trial and punishment by the courts of

their own country.' Oppenheim's International law: Lauter-

pacht, Vol. I. 8th ed. p. 616. Moreover those accused of offences

agains't the laws of war who fall into the hands of the enemy

can in certain conditions be tried before the termination of

hostilities (op. cit., Vol. II, pp. 390-391). Thus Jurisdiction over

the individual Citizen of a foreign State can in exceptional

cases be exercised in war time without the consent of that

State and without awaiting its Submission induced by military

defeat.

2. See Oppenheim, op. cit.. Vol. II, p. 219: '•
• • a peace treaty

imposed by a victorious aggressor has no legal validity,

notwithstanding the rule that international law disregards

the vitiating effect of duress.' The difficulty of defining ag-

gression is however so well known that at present the legal

validity of a peace treaty would seem to depend upon a politi-

cal rather than a legal judgment.

3. Cf. the establishment of a Military Commission and the

8)
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Council of War by order of General Scott at Tampico on the

i9th February 1847. See N. Winthrop, Military Law and Precedents.

2nd ed., p. 839. Washington, Government Printing Office 1920.

See also Oppenheim, op. ciU, Vol. II, p. 612, from which it

appears that the right to try persons accused of war crimes

exists unless waived by the Peace Treaty which is considered

to waive all claims whether or not it contains an amnesty

clause. See also A. Merignac, 'De la sanction des infractions

du droit des gens,' Revue Generale de droit international public, Tome

XXIV, Paris 1917, p. 5 ff.

4. See Resolution 489 (V), nth December 1950 of the General

Assembly of the United Nations. See also General Assembly,

Official Records, 7th Session. Supplement No 11 (A/2136) and

9th Session. Supplement No 12 (A/2645).

5. This weakness was not recognized by the draftsmen of the

Covenant of the League of Nations. Article 10 of the Covenant

provides that The Members of the League undertake to

respect and preserve as against extemal aggression the territorial

integrity and political independence of all Members of the

League,' but Article 16 provides that 'should any Member of

the League Resort to war in disregard of its covenants . .
.

it

shall ipso facto be deemed to have committed an act of war

against all other Members of the League'. Provisions for inter-

national "sanctions" then follow. See also H. C. Nicholas,

The United Nations as a political institution, O.U.P. (1959), p. 64: 'The

core of the Security Council plan lay in the assumption of

Great Power Unity. The wars it was to stop were conflicts

among other Powers . .

.

'

6. It is true that Article i of the United Nations Charter states

that the purposes are: 'i. to maintain international peace . .

.'

but it is submitted that a just ordering of world affairs ought

to be the paramount aim and that peace is merely the desirable

consequence of that achievement.

7. Blake, Gnomic verses. XVII, i.

8. Shelley, Prometheus Unbound, 11. 573-4.
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9. Article 34, Paragraph i of the Statute of the International

Court of Justice.
a fi m

10. Kolrausch-Lange, Strafgesetzbuch, 39 and 40, Auflage IIL

11. Archbold, Criminal Pleading, 29th ed., p. 692.

12. Derry v. Peek 14 A.C. 337 at p. 374.

13. Hans Kelsen, The Law of the United Nations, Stevens, 2nd Im-

pression 1951, p. 489.
, 1 J u

,4 The Suggestion that an international Parquet should be

established was made by several contributors in the reports

on the punishment of war crimes at the London International

Assembly during World War IL

,5. Records of the General Conference of Unesco, Second

Extraordinary Session, Paris 1953 HI 4 (88).
,,. 1 . •

16 This Classification is based on information published m

Standard works of reference and is necessarily out ot date.

Existing States have changed their real constitutional nature

and new states have come into being.

17 Article I of the Statute of the Commission.

18. Hans Kelsen, 'Will the Nuremberg Trial Constitute a

Precedent^' The International Law Quarterly, Vol. I, No 2, 1947.

19. The definition of this doctrine given by Oppenheim, op,

dt.. Vol. I, p. 267, is as follows: 'A consequence of equality - or

independence - of states is that the courts of one State do not

as a rule, question the validity or legality of the official acts

of another sovereign State or the official or officially avowed

acts of its agents, at any rate insofar as those acts purport to

take effect within the sphere of the latter state's Jurisdiction.

20. There are may other reasons. See Julius Stone, Aggression

and World Order, Stevens 1958. ,

21. Convention for the protection of Human Rights and

Fundamental Freedoms, signed at Rome on the 4th Novem-

her 1950. c 1

22. Records of the General Conference of Unesco. Second

Extraordinary Session. Paris 1953, 2 XC/7, p. 2.
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Roundup , ,

A brief review to catch and lecord che important recent developments

in the World affairs field and what Ameticans are thinking, writing

and doing about them. Many items are appropriate for teacher and

classroom use.

World Affairs—General

ORGANIZATION ACTIVITY

The Foreign Policy Association (345 East 46 St., New York,

NY 10017) has announced the 17th annual "Great Decisions foreign

policy study/discussion program for the eight weeks February 7-Max^

28 TTiis program is designed to increase understandmg of foreign poUcy

issues through partidpation in smaU discussion groups which any m-

dividual, group, or Organization can easily "^^^g^- Top'cs for he 1971

program are as foUows: Vietnam, Laos and Cambodia: Wh.ch W^
ro Peace and When? The Middle East Conflia: Is a Peaceful Settle-

ment Possible? Urin America and the U.S.: How C>n We Improve

Hemispheric Relations? Man and His Env.romnent: What Pr^e Sui-

vival? Communist China and the U.S.: Can We Uve m Peace? D.ssem

Public Opinion and Foreign Policy: How Respons.ve Is Out System?

West Germany: What Role in Europe? National Pnormes and World

Peace- What Directioiii for the U.S. in the 70s? A 100-page Gr^t

Decisions" booklet ($3) contains a concise section on each of the

topics, to provide the members of the group with a common back-

ground of information prior to the discussion, discussion questions,

Ld a Short bibliography of recommended readings covering a wide

ränge of opinion. It also contains tips on how to run a successful dis-

cussion group, and opinion ballots on each topic, so that groups can

send their views directly to their representatives m Washington.

The Friendly World (G.P.O. Box 1004, BrooUyn, N.Y. 11202)

has prepared a 1971 World Holiday Calendar ($3 prepaid oniy; bulk

rates). Decorated with 19th Century British and U.S. chüdrens lUus-

trations, the calendar feawres the national holidays of the UN member

and observer nations; important anniversaries of the UN and its spe-

cialized agencies; religious holidays of the major world teUgions;

UNESCO-assembled hoUdays of great personaliries and events ttot

have left deep imprints on human society and world culture; noteworthy

anniversaries that have played a significant role in the evoluuon ot

human rights and world cultures; and astronomical highlights.

Society for Social Responsibility in Science (221 Rock Hill

Read, Bala Cynwyd, Pa. 19004) has changed its publications policy.

The monthly newsletter, reduced in size and content will go only to

members to keep them in contact with each other. SSRS will also pub-

lish a quarterly, The SSRS Review, in winter, spring, summer and

aunimn editions that will contain essays, book reviews, and similar

material. Other materials will be prepared and published as occasional

papers or pamphlets.

RESOURCES

New Veriodicds:

Foreign Policy. Edited by Samuel P. Hunlinglon and Warren Demian Manshel

114 Li 28 St., New York, N.Y. 10016. 1 year, S9; charter subscr.ptwn, 2

years. $15. A quarterly Journal to stimulate new thinking on the U.S. role m

world affairs, which its editots deem necessary to avoid catastrophe It intends to

challenge "the conventional wisdom of hawks and doves, of globahsts ar^ isola-

tionists" The Editorial Board includes: W. Michael Blumenthal, Zb.gn.ew

Brze fnski, Richard N. Cooper, Richard A. Falk, David Halberstam, Morton H

Halperin, Stanley Hoffman, Joseph S. Nye, Jr., James C. Thomson, Jr., and

Richard H. Ulhnan. First issue, Fall 1970.

Pamphlets, Reprints, Articles:

New to Work on Ugisiotion, Francet E. Nedy and R. EUzaheth Johns. mm-CH

WOm™ Unuary 1970. Reprints avaiUle from Church Worten Untted, 475

Zf^Je Drive New York, N.Y. 10027. 4 pp. 5 t. A brief gu.de, wtmen for

fhuf* women but useful for anyone. on how to work effectively on legislatron^

H^ Tecommendations on self-education, electoral politics. work w>th leg«lators

and ÖplnSn-making in one's own Community. Includes a list of selected resources.

Soviel Motives and Sfofeside Suspicions, RamsdeU Gurney Jr. COMMON-

WeÄl oToLr 16, 1970. A historian at the University of Santa Cara looks at the

Trlins thrcold war and claims that the new school of revis.on.st h.sto„ans

7ACrov trFIeming, Gardner, Horowitz, Kolko, Paterson, and W.U.ams) p«sent

tapfeJsre diumenttion for their claim that Washington's susp.cons, not Sov.et

expansionism, are the reasons.

Books and Reference Works:

T »u «nrl Power- Essavs of a Decade, 1960-1970, Hans }. Morgenthau,

VrtJl970 4:;^^^^ A selective g'roup of 39 essays by the noted polit.

cTsd^t^tcoTJng^ Wide ränge of domestic and foreign pohcy issues. These

inte s i^^^^^^^^^^ the more cogent since the author's deyelopment can be tracedS Sfese 10 years to his present belief that the world's problems will remain

intransigent under the existing system of power relations.

International Edücotional Exchange, Richard E. Spencer and Ruth Au>e. Pub-

l^onsE^Zon Institute of International Education, 809 UN Plaza New York,

rr/o^r^O Jö. A comprehensive bibliography on international educa-

tion' with over 4,000 entries covering exchanges, curriculum, general works. cross-

culnlral and psychological studies, and bibliographies.



Arms Control and Disarmamcnt

ORGANIZATION ACTIVITY

The Institute on Man and Science ( Rensselaerville, N.Y. 12147)

has issiied a report of its international seminar on "Poiitics of Disarma-

n,ent-Proposals for the 1970s," convened May 22-24, 1970. This re-

port makes a significant contribution to the understanding of the com-

plex issues involved in arms control and disarmament and points the

way for Steps that can be taken in international negotiations and na-

tional decision-making. The analytical discussion outline for the Con-

ference the report of the discussions with agreements and differences,

and the list of suggested readings make a useful tool for groups who

are interested in exploring the problem and moving to effective action.

RESOURCES

Pamphlets, Reprints, Articles:

UNESCO Courier, November 1970. From the cover picture of "The Rare Bird,'*

the dove of peace, through most of the issue, this issue confronts the reader with

the urgency of ending the '"madness" of the arms race. ncluded are articles by

Nobel Peace Prize winner Philip Noel-Baker on the escalation «^ ^^e arms race

in the developing as well as the developed nations and by Bert V. A. Rohng.

secretary-general of the International Peace Research Association, on Peace Re-

3earch-the Science of Survival. Other articles cover the supply
fj^^^'"^^

developing countries, a summary of the major conclusions of the 1969 UN becre-

tary-General's report on chemical and bacteriological weapons, and a starthng

list of 100 wars and other conflicts since World War II.

Chemical and Bioiogical Weapons: The Hazard ior Niankmd MaUheu^

Meselson. WORLD HEALTH, Ocfober 1970. A discussion of chemical and biologicai

weapons, stressing their threat to mankind, their uncertainty and unpredictabihty

if used. and the possibility of a lasting impact on the environment. Notes the
^^^V*

ilarity between the conclusions of a UN study group which reported in 1969 and

a WHO report in 1970.

Where Defense Cuts Hürt Most. u.s. news and World report, October 3,

1970 A quick Overall lock at defense cutbacks and consequent unemployment.

It is estimated that just about 2,000,000 defense Jobs will have been eliminated

by 1971, as compared to 1968. Only seven states will enjoy defense spending

increases this year over 1968, and each of these has relatively little military mdus-

try. The states which enjoy the major portions of military procurement have all

been cut sharply—in Connecticut, for example, by over 47%. Despite these

adverse effects, a Gallup PoU in September reveals that a majority of voters every-

where except in the South will support additional defense expenditure redurtions.

Indion Attitudes on International Atomie Energy Controls, Michael J.

Sullivan III. PACIFIC AFFAIRS, Fall 1970. A political scientist at Drexel Umversity

analyzes Indian Opposition to the nuclear nonproliferation treaty. He posits that

the refusal to sign is the result of careful deliberation, with füll recognition that

it runs counter to the longstanding Indian position favoring arms limitations and

controls, and with wiUingness to accept the consequences. This position arises out

of India's increased fears of China with respect to her national security arid her

Opposition to the discriminatory nature of the international controls imbedded in

the treaty.

Soviel Approaches to SALT, Thomas W. Wolfe. PROBLEMS OF CQMMUNISM,

September/October 1970. A senior staff member of the Rand Corporation, a spe-

cialist in Soviet military history, axgues that economic considerations are not prime

determinants of Soviet military policy. He feels that Strategie and technological

considerations. complicated by the Soviet Union's emergence as a great world

power, balancing the U.S., will determine the outcome of the SALT talks.

Is U.S. Forfeiting the Arms Race to Russia? u.s. news and world report,

October 19, 1970. A conventional analysis of the arms race, limited purely to a

military view, conduding that the Soviet Union is capable of rendering more

damage to the U.S. than the reverse. It is claimed that the long war in Vietnarn

has sapped the American will to be dominant militarily. No attention at all is

given to political policy or the prospea of change.

Books and Reference Works:

Arms for the Third World: Soviet Military Aid Diplomacy, Wynfred

Joshua and Stephen P. Gibert. Johns Hopkins Press, 1969. 169 pp. $6.95. A

view of the pragmatic use by the Soviet Union of military aid to achieve diplo-

matic objeaives. While the authors see such military aid as a threat to peace, this

does not prevent them from an objeaive presentation. Some very interesting

tables showing roll call votes in the UN, related to sources of aid from the U.S.

and USSR.

Exploring Nonviolent Alternatives, Gene Sharp. Porter Sargent, 1970. 164

pp. $2.23. Introduction by David Riesman. A survey of, and argument for, non-

miiitary defense of national boundaries, as well as for the planned use of non-

violence as a strategy for change and for defending values. Gene Sharp is the

leading exponent of what he calls "civilian defense," and presents here a readable

summary of a large number of historical precedents and the current theory and

practice, showing the "state of the art" and indicating where more work iS

needed. An extensive bibliography is included.

International Organization

ORGANIZATION ACTIVITY

The International Peace Academy Committee (IPAC) ( 2 West

45 St., New York, N.Y. 10036) sponsored a Transnational Training

Projec't in Vienna in the summer of 1970 to assist staff and participants

in working out "appropriate methods for transmitting the praaical

skills in peacemaking and peacekeeping which are IPACs objectives."

Participants from voluntary organizations, religious groups, univer-

sities, and diplomatic ministries from over 50 countries gathered in

Seminars led by social scientists and authorities from many different

nations. Workshops considered questions such as the Middle East con-

flict, nonviolent revolution, and peace theory.



. The Stanley Foundation (Stanley Building, Muscatine Iowa

52761) has issued a report of its "Fifth Conference on the Umted Na-

tions of the Next Decade," held in Frendensborg, Denmark June 25-

Tulv 4 1970. An international group of statesmen and scholars exam-

ined the questions of how the UN could be made rr>ore effective in its

pritnary task of maintaining international peace and securtty, and how

fhe Se^ond Decade of Development could be "»ade more successfu

than the first. In addition to the "Statement of Members, w h the,

recommendations in these two areas, the report mcludes the Statement

of the First Conference," concerned with Charter rev.sion, and the

"Statement of the Fourth Conference," which recommends actions for

strengthening the UN that do not require Charter revision Intemled to

stimulate study, research, and education, the report is available free of

Charge.

The World Peace Tbrough Law Center (75, rue de Lyon,

CH1211, Geneva 13, Switzerland) has created 25 new Standing com-

mittees to study the work of special commissions and committees of

the UN and affiliated agencies in the fields of international relations

and the development of world trade and aid. Recognizing that inter-

national agencies and organizations are a source of Expertise on vir-

tually eve^ topic of interest in today's complex world, and that they

have been responsible for major developments in international law, the

Center wishes to insure maxinnum Cooperation between its programs

and the work of these agencies. Results of the research of the study

committees will be distributed to the Beigrade World Conference,

July 1971.

RESOURCES

Pamphlets, Reprints, Artkies:

Introdüction to the Annual Report of the Secretary-General on the Wo k

of the Organization. UN MONTHLY CHRONICLE, October 1970. For the ftr

time in several years, the Secretary-General expressed cautious optimism about

r internatfonal situ tion as he surveyed progress in various fields of concern

^ the UN%ie Introdüction provides a background for understanding the wo k

of the current Assembly and a guide to measure its achievements, and should

sugS^tTo individuals and organizations, as well as governments, areas requirng

ac'on that wUl promote the authority and effeaiveness of the United Nations as

an instrument of achieving international peace, justice and progress.

Can the UN Negotiate Peace? Dorothy
««'^^^"«^f 'J^^^^^^^^V^"'"!^^^

1970. Fellowship of ReconaUation, Box 271. Nyack, N.Y. 10960 The audior

argues that establishment of peaceful settlement machinery is possible without re-

virion of the UN Charter. Only as such machinery is perfected and used can the

war System be abolished and the foundations laid for world disarmament and

satisfaaory UN peacekeeping.

Regional Problems:
How They Relate to World Stability

ASIA

ORGANIZATION ACTIVITY

The National Committee on US-China Relations (777 UN
Plaza, Room 9B, New York, N.Y. 10017) has announced a new pub-

lication, Notes from the National Committee, to be published three

times a year, fall, winter, and spring, as a Service to Committee mem-

bers, educators, civic organizations, and those with a professional inter-

est in China. It features news of the National Committee, Information

about recent events concerning China's international relations and in-

ternal affairs, summaries of noteworthy articles about China, and lists

of resources and Committee Services.

The Overseas Education Fund of the League of Warnen Voters

(1730 M St., N.W., Washington, D.C. 20036) has announced the ap-

pointment of its first Asia program Consultant. Under the direction of

the new Consultant the Fund will launch a program of advisory Services

for leaders of selected voluntary groups engaged in leadership training

activities in Indonesia and Malaysia. The long-range goal of the pro-

gram is "to train able young women from all cultural and religious back-

grounds for civic leadership."

The formation of a Committee for New China PoUcy ijll UN
Plaza, Room 9H, New York, N.Y. 10017) was announced by Professor

Hans Morgenthau at a press Conference in July 1970. The aim of the

Committee is a new U.S. policy toward China that recognizes "that the

People's Republic of China is the sole legitimate Government of

China." Its work is guided by a national board of some 30 members

from the academic, religious, voluntary Organization, and business com-

munities. The Interim chairman is Mr. Daniel Tretiak of Boston, Mass.

Activities are designed to help secure representation of the People's

Republic of China in the United Nations and to facilitate the develop-

ment of cultural, diplomatic, and economic relations between the

United States and the People's Republic of China based on the prin-

ciples of equality, mutual respect, and nonintervention in each other's

a£fairs.

RESOURCES

Pamphlets, Reprints, Articles:

A New Peace Initiative for All Indochina, President Richard M. Nixon. De-

partment of State BULLETIN, October 26, 1970. The text of the President's



October 7 1970. Address to the Nation, setting forth his proposals for settlement

S^d« Vie.nl war, based on a sundsriU cease-fire and an Indochina pe.ce

Conference.

VIetnamization Is Immoral, W. Avereil Harriman. LOOK November 17. 1970

P «ident Johnson's Chief Negotiator at the ParU Peace Talks with Hanoi and the

"al Uberation Fron, opposes VIetnamization because .t means cormnu d

US military support to the minority Thieu-Ky Government. He calls for an

announced withdrawal schedule and the ending of Thieus veta power over the U.S.

The U.S. Maps Its Progress. newsweek, Oaober 26, 1970. Maps of Vietnam

published by the U.S. show a dramatic reduction of Communist strongholds be-

tween 1967 and 1970. providing justification for continued military action. Viet-

cong maps published in 1970 show almost exactly the reverse with the Communists

daiming virtually the entire country, except the cities where the U.S. military

exist in force. There is a definitional question involved here—what is pacification,

what is control?

Participation, Pollcy Preferences, and the War in Vietnam 5/^«^> Verba

and Richard A. Brody. PUBLIC OPINION QUARTERLY, Fall 1970. A sophisticated

and complicated analysis of the polls on Viemam, going beneath ^e superficial

and attempting to find political guidelines in the degree of aaivism of both hawks

and doves as related to Vietnam policy.

Southeast Asia, 1970. CURRENT history, December 1970. Seven artides,

President Nixon's Indochina peace proposals, and reviews of current books on

the area make up this issue. Subjeas covered are U^. policy, I^os. Cambodia,

Burma, Malaysia, the two Vietnams, and Thailand. Maps included.

Sihanouk Talks to Americans. LOOK, Oaober 20, 1970. An interview by maU

between William Attwood, LOOK's Editor-in-Chief, and Prince Norodom Sihanouk,

writing from Peking. The Prince looks forward to a return to Cambodia, claiming

the support of a majority of the people. He feels that U.S. interests would best be

served by a neutral policy toward his struggle agairist Lon Nol, since that would

permit friendly relations after his successful revolution.

Resolving the Problem of Kashmir, David E. Lockwood. WORLD AFFAIRS,

December 1970. A specialist in the area, on the staff of the Institute for Defense

Analyses, provides a dispassionate review of the Kashmir dispute and discusses

the efforts of Mohammed Abdullah, the "Lion of Kashmir," to achieve self-

determination. He points out that granting of greater autonomy by India might

heal divisions with Kashmir and thus reduce support for the pro-Pakistani

guerilla movement.

United States Policies Toward Regional Organizatlons in Southeast Asia,

Donald G. McCloud. WORLD AFFAIRS, September 1970. An examination of the

UjS role, which is generally supportive of regional organizations. In the South-

east Asia Treaty Organization (SEATO) the U.S. has played a direct and

dominant role, but the author finds that this is not consistent with the long-term

goals of the area and hence has led to a decline in U.S. influence in the Organ-

ization. The Mekong Project was organized so that the U.S. could play a direct

role but not dominate. At the other end of the spearum is the Association of

South East Asian Nations (ASEAN), which has specifically excluded the U.S.

from membership or participation, so that there can be only an indirert impart

by the U.S. The author recommends the median role for the U.S., feeling that

limited but direct participation can yield the best long-term results for all.

The United States and China: The Evolution of Policy, Harry G. Gelber.

INTERNATIONAL AFFAIRS, Vol. 46, No. 4, October 1970. An Australian political

scientist traces the development of changing attitudes in both countries since the

Greac Proletarian Cultural Revolution. He concludes that a new U.S. policy is in

the making, although its outlines are not yet clear.

International Economic Relations of the People's Republic of China,

Bernhard Grossman. ASIAN SURVEY, September 1970. The author examines the

political and economic objeaives of the foreign trade of the People's Republic of

China (PRC) and states that for 20 years the PRC tried to use foreign trade as a

political weapon to influence other countries, but that after i960 the PRC took a

more pragmatic approach to foreign trade and has since displayed a willingness

to trade with every country ready to seil to her. He concludes that foreign trade

and aid have not been an eflPeaive Instrument through which the People's Republic

of China has been able to exert political leverage, and that any small degree of

influence with industrialized countries will decrease as the Chinese market grows.

AFRICA

ORGANIZATION ACTIVITY

The Institute for International Education, Division of Study

Abroad (809 UN Plaza, New York, N.Y. 10017) has announced a

1971 African Seminar for Teachers. The academic program includes

two required courses: Traditional and Modern Africa (30 sessions), a

survey of the history and environmental context of African societies,

social structures and values, cultures, social change, and nation-build-

ing; and Africans and the Western World (10 sessions), exploration

of African relations with the rest of the world and cross-cultural con-

tacts between Africans and other peoples. The academic program will

be supplemented by special lectures and events, including seminars of-

fering teaching methods to utilize most effectively African subject ma-

terial, and seminars on the Interpretation of these materials in the

classroom. Write for brochures and application forms.

RESOURCES:

Pamphlets, Reprints, Artides:

Apartheid and Imperialism: A Study of U.S. Corporate involvement in

South Africa. AFRICA TODAY, September-October 1970. A fiercely partisan re-

view of the involvement of U.S. corporations, claiming that the net eflfect is to

buttress the racial policies of the Union of South Africa. The issue concludes with

a demand that American business withdraw from that country.

South Africa and the Atlantic Defense System, George W. Shepherd, Jr.

CHRISTIANITY AND CRISIS, October 19, 1970. An analysis of the reasoning

through which the Union of South Africa is considered part of the NATO
defense System, and the change of policy resulting from the Conservative Party's

accession to power in England. The writer argues that the concepts are outdated

and no longer of military significance, and that the human and political costs in-

volved in sending arms to the Union of South Africa are excessive.



The United Nations, the United States, and Africa, Davtd D. Newson.

The Department of State BULLETIN. Oaober 12, 1970. The Assistant Secretary

for African Affairs addressed the Chicago Council on Foreign Relations and re-

viewed current Problems and policies with respea to a number of African

Nations Of particular interest were his comments on Southern Rhodesia and the

Union of South Africa. where such sanctions as the U.S. has supported have not

resulted in any changes. The U.S. has opposed economic sf'nrt.ons against the

Union of South Africa and as a consequence has had some problems with other

African nations.

Chinese Working on the Railroad, Thomas Und, NATION, October 19, 1970

A political Journalist points out that Communist China's financial and technical

Support of the Zambian-Tanzanian railroad. a project made necessary by the

Rhodesian reaaion to trade sanctions, will also make necessary an en argement ot

the port at Dar es Salaam, the railroad's terminal. He argues that W^tern finan-

cial Support for this project will offset the political gains made by China.

Books and Reference Works:

Population, Migration and Urbanization in Africa, William A Hance.

Columbia Univetsity Press, 1970. 450 pp. $13. A geographer specializing in

Africa surveys the problems created by population pressures in some of the newer

States of tropical Africa. Discusses the impact on economic, political, and social

developraents. induding flow into the cities, agricultural problems, markets, and

other matters. Well illustrated, with tables and occasional maps.

Spear and Scepter: Army, Police and Politics in Tropical Africa, Ernesf W.

Ufevet, Bookings Institution, 1970. 231 pp. $6.30. A study of the role of the

military and police in Ghana, Ethiopia, and the Congo (Kinshasa) since i960,

including the effects of military and police assistance from the U.S. Indudes

appendixes, bibliography, and index.

MIDDLE EAST

RESOURCES

Pamphlets, Reprints, Articles:

The Palestinian Refugees, Georgie Anne Geyer. NEW republic, November 21,

1970. A Journalist argues that the exile from Palestine exploded a primitive,

feudal people into the modern era. As a group they exhibit great upward mobility

and have one of the highest percentages of College graduates in the world, as

well as a familiarity with modern ideologies. Their drive to remrn to Palestine

is not economic, but for an ideal, and hence will not be resolved by economic

measures alone.

The Impotence of Victory, /. L. Talmon. DISSENT, November-December 1970.

A historian from Jerusalem examines Israeli attitüdes following the 1967 Six-Day

War in a section excerpted from a book to be published in 1971. An interesting

and penetrating analysis of the psychological barriers to peace on both sides. Also

in the same issue is an article by Michael Waher describing a recent visit to

Israel and the attitüdes he encountered.
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Divide Palestine or Continue War, Paul Jacobs. WAR/PEACE REPORT, Novem-
ber 1970. A reprint of an interview that originally appeared in FREE PALESTINE,

a publication closely associated with Fatah, the largest Palestinian guerilla group.

Jacobs argues for recognition of the State of Israel and the creation of a Palestinian

State as the only way to end the war. FREE PALESTlNE's reason for printing the

interview is to open a dialogue with American liberals; and its editor, Abdeem
Jabara, specifically stated that this does not represent any change in the Palestinian

Position. He makes this position clear in a response appended to the Jacobs

interview.

The Coming Decade in the Middle East, INTERPLAY, November 1970. This

issue features eight articles on the Arab-Israeli confiict. The ränge of opinions and

forecasts is a reflection of the general lack of agreement on how to resolve this

crisis. Nothing very new, but a good summary of various points of view.

Vietnam, Israel and the Left, Irving Howe. DISSENT, September-October 1970
A well-known democratic socialist takes up the dilemma posed by U.S. Intervention

in both Vietnam and Israel. He asks those who condemn all U.S. actions as im-

perialistic to consider whether they are prepared to take the responsibility for

an Arab victory and the end of the liberal democracy that is now Israel. On the

other hand, he finds the question of how far he would himself be prepared to

go—to the brink of war or to war itself—agonizing. Thoughtful and provocative.

Books and Reference Works:

Soviet Russia and the Middle East, Aaron S. Kleiman. Johns Hopkins Press,

1970. 107 pp. $2.45. This work, #14 in the series STUDIES IN INTERNATIONAL
AFFAIRS from the Washington Center of Foreign Policy Research of the School of

Advanced Smdies at Johns Hopkins University, asserts that the Soviet Union
has made a clear affirmation of the importance with which it views its foothold in

the Arab world, and that it will not be dislodged easily. The author argues that

a strong demonstration of resolve by the United States, at relatively low cost,

would inhibit additional Soviet expansion in the area and give America time to

develop a careful policy of either Cooperation or Opposition.

EUROPE

RESOURCES

Pamphlets, Reprints, Articles:

Current Tensions in NATO, Philip Windsor. THE WORLD TODAY, July 1970.

A specialist at the London School of Economics describes NATO as a treaty in

search of a purpose. The detente with the Soviet Union is now being sought indi-

vidually by each of the member states, whiie the SALT talks have further compli-

cated NATO's military future. NATO, appearing to be more permanent than

ever before, has not taken a fixed form.

European Security: Prospects and Possibilities for East Europe, John C.

Campbell. EAST EUROPE, November 1970. A Senior Research Fellow of the

Council on Foreign Relations condudes that there are gains for both sides in the

recent relaxations of tension and the slowly growing detente. He urges the develop-

u



security which rests on voluntary Cooperation and perceptions oi cuuim

persist and did not die with de Gaulle.

W«tern Euro», and Ihe Sovi.» Union, Giovanni AgneUi. vrrAL SPEECHES

OF ™e nirCX li. WO. In an address .0 die Economic Oub. Detro.t,

mIwJ^» O^oter n 1970, the Chairman of FIAT, dring h« Companys ex-

"^t^-Xm.^ Ja« in .he USSR, discusses Pf'--"^„^t^'::^
for the automotive industry reUted to ^-west trade and *« "^^'^"^'^
the developed and developing World. As a businessman he is interested m tne

*Lke: o' Hast Europe. and he argues that
*«,""°'^^":^/^Tro^

coooeration berween the industrialaed economies of the West and
»=f;

™"P^

^^t^r economic and political bases withou. which the Problem of the thud

World . . . cannot be solved."

Books and Reference Works:

Detente Diplomaey: United States and European Security in the 1970f,

rllTy W lanZ and DameU M. Whin. Uni.ersi,y Press of Cambrfge

ZTouneüen. NY., 1970. 170 pp. PuUished tor.he AtlanUc Coun^d
^'^

UmlJd Susles, uith an in,roduc,ion by Uvingston T. Merciumt. Smce both audiors

ha« held iriportant posts in the Deparonent of
^^^'-^'J^J'^J^ys

special interest in that perhaps some policy changes are presaged. The essays

e»e«alh^T^ for a token uniUteral iniriative by the U.S. '»^»""«.ts European

forcr'o be foUowed by balanced and mutual reductions by both the Sov.et

uTn and the U.S. Among o*er Steps, they call for greater coocentra^n on

the SALT talks and also for increased liberalization '". '"''=•""'•
»^^^^Sat

cultural aflairs. Some military Opposition to the imtial umlateral w.thdrawal is

acknowledged.

The Soviet Union and Eastern Europa, a Handbook edifed by George

Schopflin. Praeger, 1970. 614 pp. $23. A reference work for spec^^l^^« wuh

essays from 47 contributors. covering the Soviet Union and its satellites. In add -

tion to general history. politics, religion, social, aesthetic. and hteraiy matters

there are special essays dealing with nationalism and nationalities, trade unions,

agriculture, energy, trade, etc. Maps and tables.

LATIN AMERICA

RESOURCES

Pamphlets, Reprints, Articles:

Inter-American Cooperation: A Prime Conc.rn to the "")»«^
5ta|eS;

John N. Irwin II. Department of State BULLETIN, November 9, 1970. An Under

secretary of State makes an official statemem reviewing U.S. polic.es towards

Latin America, in an address before the Inter-American Committec on the Alliance

for Progress. Not ncw, but a concisc suramary of prescnt appioaches and amtudes.
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Ethics and the Art of the Possible in Inter-American Relations, John B.

Housley. CHRISTIAN CENTURY, October 28, 1970. Believing that diere has been

no improvement in U.S. policy toward Latin America under the Nixon Admin-

istration, the writer argues against both "benign neglect" and "unilateral disen-

gagement." He proposes a set of tentative guidelines that would allow Latin

America to work out its own destiny in ways that are radical enough to cut

chrough the present problems. yet palatable to the U.S.

Brazil: A Country Where Christians Are Outlaws, Marcio Moreira Älves.

CATHOUC WORLD, November 1970. A leftist Brazilian Journalist, now in exile,

describes the awakening of derics to social injustice in Brazil, leading first to

a reformist position by many Catholics and finally for lack of response, to a

revolutionary posture. His thesis is simple: Brazil is un-Oiristian, and every

Christian has the duty of organizing the masses to destroy the present iniquitous

social and political strucmre. Since this is illegal, to be a Oiristian in Brazil is

to be an outlaw. An obviously biased anide, interesting and provocative.

The Militarizotion of Fidelismo, Rene Dumont. DISSENT, September-October,

1970. A translation of lengthy sections from the book Cuba: Est-il Socialiste?

Editions du Seuil, 1970. Dimiont, a distinguished agronomist with a long history

of leftist sympathy, is critical of agricultural developments in Cuba. Militarization

and mismanagement seem pervasive.

Books and Reference Works:

The Soviet Union and Latin America, Edited by J. Gregory Oswald and

Anthony J. Stover. Praeger, 1970. 190 pp. $7.30. The 16 papers presented were

among those submitted during the spring of 1968 at the Instimte for the Smdy

of the USSR, held in Munich and attended by 53 scholars, diplomats, and

journalists. Soviet Latin-Americanists had been invited but did not attend. The

papers cover a multitude of subjeas of concern to those interested in Latin

America. Present Soviet strategy seems to be low-profile, discouraging revolution

and supporting populär fronts and democratic development, pending suflEcient

economic growth to Warrant the promotion of "socialism."

Aid, Trade, and Development

ORGANIZATION ACTIVITY

The Ford Foundation (320 East 43 St., l^ew York, N.Y. 10017)

has announced grants for new research, training, and education pro-

grams aimed at increasing the quantity and quality of food production

in Latin America and Asia. In Brazil's northeast region 30 million peo-

ple live in the greatest concentration of poverty in the Western Hemi-

sphere. Food must be imported from other parts of Brazil although

65% of the workers are employed in agriculture. A grant to the Fed-

eral University of Ceare will support a rwo-year research and training

program in production of sorghum, a cereal suitable for humans and

livestock. A grant to the Argentine Graduate School in Agricultural

Economies will support the first graduate program in agricultural eco-
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nomics in Argentina. A grant to the International Rice Research Inst.-

«r will Support a national rice research pro,ect to tmprove and

TZel rice produaion in Indonesia, where r.ce is the staple food

of 120 million people.

The Agricultural Development Council, Inc. (630 Fifth Ave

New York N.Y. 10020) has issued as an A/D/C Paper The Bangkok

cZerenc (14 pp., free), a summary report of a Conference held

Se^r^^^^^ Bangkok June 3-6, 1970, for 33 A.an scholars

from 11 countries. The purpose of the Conference was to exchange

Sws on experiences as graduate students in the U.S. and to evaiuate the

usefulness of those experiences for werk at home. In preparation each

participant submitted a critical evaluation of his own expenence with

suggestions for improvement. The scholars discussed the strengths and

weTknesses of their training but devoted most of their attention to the

nuestion of how that training could be better used, ^ow their own

Asian universities could be improved, and how they could cooperate

with each other to these ends. The summaries of the prehminary State-

ments of the participants, the reports of the discussion groups, and their

recommendations should be invaluable to those helping to arrange

graduate study for foreign students in American universities. A limited

number of copies of the fuU report will be available.

- The Population Council ( 245 Park Ave., New York, NY. 100 17 )

and the International Institute for the Study of Human Repro-

duction (Columbia University) published as the July 1970 Report on

Population/Family Planning Population and Famdy Planmng Pro-

Jms: A Factbook (75 pp., free). An updated version of the prehm-

inary edition issued in December 1969, its purpose is to present Infor-

mation on national family planning policies and programs throughout

th-^ World. The report consists of a general overview of Information

on Population, economic development, government positions on family

planning, demographic, social, and economic characteristics for indmd-

ual countries, and national family planning policies, and program data.

The core of the report is the 57 pages of tables containing data.on

which the overview is based.

The Maryknoll Pathers have established a new Publishing division,

Orbis Books (Maryknoll, N.Y. 10545), "to alert the mind and awaken

the conscience of the American Community to the aspirations of the

human family in the Third World." Books in preparation include A

Richer Harvest, by Sudhir Sen, an Indian agronomist who reports on

agricultural development integrated with industrial development as a

Solution to the hunger problem; Clash of Titans: Afncan andUmed

States Foreign Policy, by Edward W. Ghester, who discusses U.S. for-

eign policy with regard to each African nation from 1812 to the
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present; The Church and Revolution, by Abbe Francois Houtart, a

priest-sociologist, who traces the resistance of the church to the waves

of radical social change and revolution over the last two centuries; and

The Myth of Aid, by Denis Goulet and Michael Hudson, a critique of

American foreign policy as it applies to the development of the

emerging nations.

RESOURCES

Pamphlets, Reprints, Articles:

Lines of Action for the 1970s. The OECD observer, June 1970. The Organ-

ization for Economic Co-operation and Development's first Ministerial-level

Council meeting in 1970 recognized that top priority must be given to Controlling

Inflation on the one hand and to dealing with the qualitative aspects of social and

development policies on the other. Increasing attention is called for by environ-

mental deterioration and the relations between aid, trade, scientific policy, educa-

tion, agriculture, and industry. It was agreed that tied aid was not desirable, and

that the markets of the developed countries must be made more open to the

products of the developing nations.

Address to the Board of Governors, Robert S. McNamata, President, World

Bank Group. Copenhagen, Denmark, September 21, 1970. Available from the

International Bank for Reconstruction and Development, 1818 H. St., N.W., Wash-

ington, D.C. 20433. 24 pp. Free. A brief review of the Bank Group's Operation

and progress toward meeting the goals of their Five-Year Program and discussion

of the responses to key recommendations of the Pearson Commission. Of special

interest is the discussion on the flow of aid to the developing world, the recom-

mendations concerning population planning, and the comments on the objectives

of development in the seventies. Mr. McNamara outlines the problems succinctiy

and proposes an agenda for action including the diversion of part of the world's

arms budgets to provide the resources for carrying out the program.

Managing the Green Revolution, program quarterly, September 1970,

entire issue. The Asia Foundation, 550 Kearny St., San Francisco, Calif. 94108.

The development of new strains of high-yield cereal grains in the past few years

was hailed by many as the "green revolution" which would go a long way toward

solving the problems of hunger. Real progress, it is argued in this issue, will be

achieved only if there are major Institution adjustments. Some preliminary views

of the "dimensions of the agricultural transformation impending in Asia" are

presented in two articles on two phases of managing the green revolution. "Re-

orienting Agricultural Institutions" and "Food Grain Storage" point to the

necessity for integrated programs, training, and technological development plan-

ning within the framework of the social and economic conditions peculiar to

each country. The articles reveal the complexities of increasing food supplies, but

point out specific ways some of the problems can be and are being solved.

World Bank Atlas: Population, Per Capita Product and Growth. Inter-

national Bank for Recortstruction and Development, Washington, D.C. 20433.

1970. 12 pp. Free. Fifdi edition of the World Bank Atlas with maps of each

continent and accompanying lists of all countries, arranged from most to least

populous, giving population, per capita product (GNP), and growth rates of each.

Also includes two Usts of all countries in the world with a population of over
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on. million: one for population and onc for GNP.each »"»'^ ';^.^'^^«
Order of magnitude. TTie figures highlight the great mequalmes that ex.« between

nations.

Trends in Developing Counfrles. International Bank for Reconstructioft and
Trends in "«^«'''P'"»

^^,:.:, .qjq ^q pp p^^^. Third annual edition
Development, Washington, D.C. ^ü4:J:>. i^/^- "^ *^^

. ,„„j^ offprtine

nf the chartb^k to provide background information on economic trends affecnng

ttvebpinrc^^^^^ The tabks and charts focus on Highlights m populanon

lomtVwth. international capital flow and external ^ebt
-^^^^^^^^

trade. Of particular interest to those widi general concern for the «^y« ^"^
«;f

Lackground in economics are the graphs and maps fowmg populanon d^^^^^^^

butiom and comparisons of gross national produa and flow of development a,d

from various developed countries.

The Challenge of a Decade, Robert Theobald. United
^f^^^'^'''^^

Economic aJ Social Information. Introduction by Secretary
^;«;-^J^^f^^

52 pp. 754- Theobald presents two sets of news stories we might ^xpect to^
in the fall of 1980. The first set. recounting unending disasters and a complete

breai^down of the world as we know it. is posed as a probabihty »f. -e do not

now take adequate developmental Steps. The second, depiaing gains as man

conquers his problems, can become true if we move ahead now.

International Economic Development in the 1970«, JOURNAL OF inter-

national AFFAIRS, Vol. 24, No. 2. 1970. This special issue has an introduction

bv Lester B. Pearson, followed by six essays on various aspects of the subject. each

by a different author. and indudes also a series of review-essays on books in the

aid area. The treatment is technical and not for the average reader.

Rieh Country, Poor Country, Charles Elliott. AMERICA, November 28, 1970.

An Anglican priest and economist questions whether the lesser developed coun-

tries should use the model of the industrialized nations for development. He

distinguishes four different goals, roughly called technical, Marxist, hurnanist, and

Christian, each of which requires different means. The Interpretation of Statistical

information is another stumbling block, and by most Standards the so-called de-

veloped countries also are in need of development in terms of distnbution,

liberation, and the quality of life.

Urbanization Problems and Prospects, Richard M. Westebbe FINANCB AND

DEVELOPMENT QUARTERLY, No. 4, 1970. A World Bank official writing in the

Journal of the International Monetary Fund and the World Bank Group, sees the

rapid urbanization of the lesser developed countries as a historical and unavoidable

phenomenon. He believes that careful study will provide aaion possibilities

making this urbanization an oppormnity radier than a crisis.

Land, Labor and the New Seeds In Southeast Asia, Harry E. Walters.

FOREIGN AGRICULTURE. November 23, 1970. A discussion of the green revolu-

tion" in relation to questions of land use and labor and the possible undesirable

consequences in unemployment. etc.. if agricultural policies are designed only in

relation to increasing Output. The author condudcs that the question is not

whether to adopt or reject the "green revolution" but how to use it to the

greatest possible advantage.

Yügoslavia's Nonaligned Role in Africa, Alvin Z. Rubinstein. AFRICA

REPORT, December 1970. A specialist on Yugoslavia analyzes Titos interest m
the area. conduding that the Yugoslavian leader looks upon Bladc Afnca as
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critical to the future of nonalignment. While Yugoslav exports to Africa have

remained virtually stable for the past eight years, its imports from that region

have almost tripled, and it has undertaken a number of critical engineering and

aid projects in eight African countries.

The Aid Programmes of the Communist Countries. OECD observer, June

1970. An analysis of the aid and development programs of the Communist nations.

with tables showing the assistance from the USSR, China, and Eastern Europe

to various Asian, African. and Latin American countries. The intent is to

strengthen the state-owned seaors of the economy. so that the recipient nation will

have stronger political and economic resistance to colonialism or its vestiges.

Books and Reference Works:

Amount and Sharing of Aid, Jagdish N. Bhagwati. Overseas Development

Council, Washington, D.C, 1970. 197 pp. $1.30. A highly technical smdy cover-

ing the problems of measuring aid flows, their distribution among donors and

among recipients, and determining overall aid magnitudes. Principal conclusions

are that the real cost of aid has been grossly overstated as has the real worth of

aid, that the recent declines in aid granted worsen this Situation, and that there-

fore the Performance of the LDCs has not been as poor as pictured. Makes

recommendations for improving aid flow and use. Extensive tables and charts.

The Sea Against Hunger: Harvesting the Oceans to Feed A Hungry

World, C. P. Idyll. Thomas Y. Crowell Company, 1970. 221 pp. $7.93. An

oceanographer and marine biologist casts some pessimism on the claims that the

world's food problems can be solved by farming the sea. What is lacking is not

only the political Organization of the world but the necessary technology. Until

these are achieved, sophisticated fishing techniques can provide significant food

inaements. but the sea will not be the complete answer to man's food needs.

Ethics and War

ORGANIZATION ACTIVITY

The Division of World Justice and Peace, United States Cath-

olic Conference sponsored the publication of a book of essays The

Family of Nations, edited by James S. Rausch (Our Sunday Visitor, Inc.,

Huntington, Indiana 46750. 1970. 144 pp.) to focus attention on the

burning issues of war and peace. Invitations were extended to a list

of outstanding scholars and political figures representing a broad ränge

of opinion to write commentaries on "The Family of Nations," Chapter

2 of the Pastoral Letter issued by the American Catholic Bishops in

November 1968. Its theme is the vision of "peace in which life is

shared by men and nations in a Community of love." The essays by

Robert McAfee Brown, James Finn, Arthur J. Goldberg, Hubert H.

Humphrey, James J. Jennings, Walter F. Mondale, and Gordon Zahn,

with an appended discussion guide and bibliography on war and peace,
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arms control and disarmament. international Community, Vietnam, and

the role of conscience, make a useful study bock.

. The National Council to Repeal the Draft ( 101 D St., S^E

Washinßton D.C. 20003) has issued A Guide to Ofgamzmg for Draft

Tw (13 PP mimeographed, 25#). Based on the expenence of sev-

3 «tups t'^e guide, prepared by Arthur Boyd of the New England

äonTofficeTf the^ALrican Friends Service Com^tt^ofe

detailed suggestions for organizing a campa.gtj and specific aa vmes

and projects Aat can be implemented by already ex.stmg g^oups o a

few concerned individuals before the June 1971 exp.rat.on date of the

present Selective Service Act.
"

. The War Resisters Uague (339 Lafayette St. New York ^Y

10012) has provided a "Rainbow Bus" for a team of six young people

o travel to Le of the more isolated campuses and commun.tie as a

mobUe Workshop presenting the case for nonviolent change. Included

Tthe team are three young men whose experience mckules work in the

Re istance and the National Council to Repeal the Draft. and travehng™ chaj^ers of the War Resisters League. One member has recently

^n fppointed to the Draft and National Service Task Force of the

White House Conference on Youth.

RESOURCES

Pamphlets, Reprints, Articles:

Nuremberg and Vietnam: Who Is Responsible for War Crimes? rdford

hlngeTfor crtoes committed by bis troops. bis guilt bdng tbe fa.Iure to estabb*

and maintain adequate discipbne.

Peace War and the Christian Conscienee, Joseph l Tahey. The
(^("j^'f"^''

J2 J';M8 5°"... York. N.Y.. 10017. 20 pp. Single copy, free.- 100 for S2^

i btoical re^iew of Catholic and Protestant appmacbes to quesfons of war and

^ce Zm fi'« «Iry Cbtistianity to tbe presen, day. offered as an a.d to bdp

SduTmakc Aeir^own moral decisions on how ,o acb.eve a .-t P-c. T^/^

pamphl« urges each persop to act <o promote peace and oflers suggest.ons tor

individual action. -^ .
.

Onward Christian Soldiers: Dehumanization ard the Military Chaplofh,

RoTTe Kn^gaard. CHRISHAN CENTURY. November 18, 1970. A former «jd^r

TrS that so' long as the military chaplair. is in the Army. ^e--/"
Christian mission. indeed he often contnbutes to soldiers f

«^lem He propo^^^^^

either civilian chaplains. as at West Point, or eise mdeperident Status for mihtary

chaplains, and recognizes. that neidier alternative is completely adequate.
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Organization News and Notes

The Asia Society, 112 East CA St., New York, N. Y. 10021. New

Washington Center: 1785 Massachusetts Ave., N.W., Washington,

D.C. 20036.

Carnegie Endowment for International Peace, 345 East AG St.,

New York, N.Y 10017. Joseph E. Johnson is retiring as President.

New President: Thomas Lowe Hughes.

Coalition on National Priorities and Military Policy, 100

Maryland Ave., N.E., Washington, D.C. 20002. New Executive Di-

rector: Reuben McCornack.

East Europe: An International Magazine has resumed publica-

tion with Volume 19, No. 2, November 1970. Publishers are Robert

Speller & Sons, 10 East 23 St., New York, N.Y. 10010, and there is no

connection of any kind with the former publishers, Free Europe, Inc.

National Association of the Partners of the Alliance has as-

sumed the functions of the Partners Office of the U.S. Agency for

International Development, which closed July 1970. New address:

2001 S St., N.W., Washington, D.C 20005.
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National Committee on US.-China Relations, Room 9-B, 777

UN Plaza, New York, N.Y. 10017. New Chairman: Alexander Eck-

stein. New Program Director: Douglas P. Murray. First Field Staff

Coordinator: Arne deKeijzer.

Overseas Education Fund of the League of Warnen Voters,

1730 M St., N.W., Washington, D.C. 20036. Asia Consultant ap-

pointed: Karen H. Smith.

Population Reference Bureau, Inc., 1755 Massachusetts Ave.,

N.W., Washington, D.C. 20036. New President: Rufus E. Miles, Jr.,

who took Office July 1, 1970, succeeding the late William E. Moran, Jr.

Public Law Education Institute, Dupont Circle Building, Suite

610, 1346 Connecticut Ave., N.W., Washington, D.C. 20036. Selective

Service Law Reporter—New Editor-in-Chief: John Schulz. New Asso-

ciate Editor: Daniel Hoffman.

World Eederalists, U.S.A., 2029 K St., N.W., Washington, D.C,

20006. New National Field Director: Bill Wickersham.



Preface

around a major feature essay by a smgle author. Rathet t .s a colS of Pieces refle«ing various approaches to a Single problem.

itediors":^! welcome comments and cricicisms on *e c°nten s o

this issue. Reports of classroom or adult d.scass.on use would be espe

ciallv useful, as would suggestions for future issues.

The extensive Publicity surrounding *e e-nts at Myla. ^d the

subsequent trials have made .he quesr.on of the "«h^/^YS«
bilities of individuals in warfare a matter of immed.ate and pressmg

c^n nd. school teachers find their smdents who are^c^r «he

draft very much engaged and wannng d.scussion and <:^nnf«'°°,

Ad^t ^oups have ato expressed a need for in-depth exploratton rf

üüs sublect The foUowing artides are an attemp. to begm to meet

*
The'l^orld Law Fund is now working on curriculum units for junior

high and high school use dealing with these and od.er matters. Betfy

Relon, olrector of the WLF School Progmm, has acted as^e«

edi" r of the feature section of this issue. The v.ews e'^P«^^^

each article are the author's and not necessanly those of the WLt

Tr the toter for War/Peace Studies. The teaching -^«fons »re

des gned for the eleventh and twelfth grades, and most of the bibho-

S annotations and citations for further study have }-» P-^^
by Miss Reardon. A brief biographical note on each cont"butorJo' «^

Margaret Carter teaches in the Department of Educatron at Ae

University of Hartford and was formerly assistant d.rector of a sum-

^rinstftute at Wayne State University on teach.ng about wa^and

peace. She is currently working with Jack Fraenkel on a ser.es ot

booklets on world order, for use in junior high schools.

Richord A Falk is Milbank Professor of International Law and

Pr^i e at Princeton University and Research Direaor of the NorJ

American team of scholars at work on the ModeU of World Order

project sponsored by the World Law Fund.

Jack TFraenkel is Associate Professor of Interdisciplinary Smdies

in ^ucatlon at San Francisco State College and editor of the Prentice-

HaU Ser es, 1NQU.RY INTO CRUCIAL AMERICAN PROBLEMS He IS

"l*o with Margaret Carter, of a series of booklets on w<«ld^der.

Rober» low teaches social studies at Mark Keppel H^gh Sdi^U

Alhambra, aUf., and is editor of a book on the individual and the

fn«Z";^ sys^m, one of a secondary school series in preparation

^'ZmI: Thorpe is Associate Professor of Political Science at In-

diana University of Pennsylvania, a designer of world order curricu-

rl materials aL an experienced teacher of high school social Studie.

Jonathan Weil is head of the Scxial Studies Department Harw«.d

High School, Waitsfield, Vt, and a Consultant to the WLF. He is a

formet regional director of the Foreign. Policy Association.

20

Feature:

The Human Person

and the War System

Introduction

by BETTY REARDON

"War is cnielty and there is no refining it!" This often misquoted

Statement by General Sherman goes to the heart of one of the major

dilemmas facing policy-makers, educators, and Citizens. At the end of a

decade that has seen the kiUing of hundreds of thousands of aUeged

Communists in Indonesia, the mass starvation of children '" Nigem,

civilians of many nations held hostage or hijacked from the.r intended

air destinations, the murder of political kidnap -™'
^
''^ '"

Viemam resulting in civilian deaths estimated at over 300,000, with

total civilian casualties of perhaps 1,000,000, and a series o crimmal

proceedings against American military personnel. we are st.U artempt-

ing to do that which seems impossible. Humamz.ng the condua o

w^, when most wars by their very nature involve large "«nbers of

civilians and the use of highly sophisticated weaponiy, «"ch of K de-

Uberately designed as antipersonnel, has become about as difficult as

abolishing waf, while the need to abolish war becomes even more

""^It'has become deat to many that to survive as a species on this

planet, man must overcome the major threats to his existence^ Fit«

Ld foremost of these is war. Beyond survival, war must be abolished

so that man may preserve his humanity War. more than any other

dehumanizing force of contemporary life prevents mankind from

establishing a human Community in which aU may live in d.gnity. This

issue of INTERCOM will explore some of the more dehumanizing aspects

of the war System, so that we may learn how to help build a global Com-

munity for mankind. , . u

This issue of INTERCOM also represems, on the part of the authors

and the guest editor. Support of the recommendations made by the

Foreign Policy Association in its smdy for the United States Office of
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Education on Needs and Prionties in International Education} Two of

the major conceptual bases there recommended for international edu-

cation are stressed herein. The first is the species concept of m-nkind.

For some years now, those educators who sought to be more effec ive

in their attempts to teach for international understanding have searched

for an appropriate mode of teaching about the common charac^eristics

of all men in all nations. Clearly the most simple and probably the

most functional approach is through their membership in a Single

animal species. As the FPA study points out, now that the planet

earth can be viewed as a single ecosystem with most behavior of indi-

viduals, groups, and nations ultimately affecting all men, a working

understanding of the single species concept miy be essentinl ^p m^n's

survival. Certainly without such a conceptual base there can be only a

dim hope of forming a single human communitv on this planet. Every

member of our species is a human person, and all attempts to improve

the lot of man and extend human rights must apply to all men equally.

The exhortations of Pacem in Terris and the rights enumerated in the

Universal Declaration of Human Rights refer to every human person,

whether members of our own groups, or of all groups opposed to our

own, and even to the "enemy." Indeed, the Papal encyclical is quite

clear on this point. It wams that:

. . . one must never confuse error and the person who errs, not

even when there is question of error, or inadequate knowledge

of truth. . . . The person who errs is always and above all a

human being, and in every case he ret^ins his dignity as a human

person. He must always be regarded and treated in accordance

with that lofty dignity.^

The second recommendation of the FPA smdy which we are con-

cerned with here is that the present international System be studied

as one of the operating levels of hum^n social Organization. It is in

fact this particular conceptual base of international education which

is the subject of the research and curriculum development program of

the World Law Fund; the Fund's special concern being the war System,

that aspect of the international System reflected in the unrestricted

use of violence for resolving conflict and pursuing the particular goals

and interests of individual nation states. The international System is the

only unit of human social Organization which does not enforce prohibi-

tions against the use of violence. All other units have done so or at-

tempted to do so, recognizing that the absence of such prohibitions

erodes the viability and cohesiveness of the unit and is likely to lead

to its destruaion.

World Order is a field of study devoted to seeking nonviolent modes

of international conflict resolution. It seeks to achieve on a global scale

certain goals sought internally by the nation State, namely peace and
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Order, economic welfare, and social justice for every member of the

human species. World order methodology thus combines both concepts

recommended by the OE study as basic to the needs of international

education.

The major focus of the world order inquiry is on violence as a

political device, exploring its use by nation states, groups within nation

States and individuals. It is also concerned with the ways in which these

categories of actors within the international System attempt to devise

alternatives to, or prevent, violence. The study of world order, there-

fore, provides a responsible base from which to examine the specific

Problem of war crimes and the general issues related to the rights and

responsibilities of the individual in the international System. As Profes-

sor Falk points out in the article which begins our inquiry, the problem

of war crimes cannot in fact be separated from the larger issues of

world order and the unrestricted behavior of nation states.

Another responsible base from which to approach these issues is

the historical perspective. The history of man is a chronicle of warfare,

and the history of warfare is a chronicle of crime. In spite of the

chivalric traditions from previous centuries and the rules of warfare

established in 1863, war crimes before the present Century were not

considered antinormative, much less antilegal. It is significant to note

that the Dutch Government would not surrender the Kaiser to the

Allies after World War I to be tried for violation of "moral" not legal

principles. The Allies afterwards recognized all war to be a crime

against humanity, and that principle was supposedly written into law

by the Kellogg-Briand Pact in 1928. It took another war to get most

nations to recognize the principle, now stated in the United Nations

Charter, and to engender a Statement defining the minimal rights of all

human beings. The Universal Declaration of Human Rights of 1948

was promulgated about the time of the United Nations' endorsement

of the Nuremberg Principles. If either of these documents were retro-

active, there is good reason to believe that not a single nation State

could'avoid charges of having violated these principles.

An interesting question for teachers of history to pose to their

students would be: How might the history of man have differed had

law as it evolved included the concept of war crimes? Would those

gifted lawmakers, the Romans, then have sacked Jerusalem and de-

stroyed Carthage? Would the Norman Christians have desisted from

rape piUage, and murder against their fellow Christians of slightly

different persuasions as they marched to the Holy Land? Would the

Christian colonizers of the Americas have enslaved and tortured the

native inhabitants of these continents in the name of Christian con-

version? Would hundreds of thousands of Armenians have died in

the process of being expelled from their homelands? Could Belgian

soldiers have brought to the colonial officers in the Congo baskets
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filled with human hands as prcx>f of the severity of punishment im-

posed upon those who did not work for their imperial masters? If the

Nuremberg Principles had come after the First World War, would the

second have produced a history of wanton death and destruction,

including such horrors as the Nazi death camps, the Katyn Forest mas-

sacres, Lidice, and the Saturation bombing of Dresden in the European

theater? Or would the Asian theater have seen the Bataan Death March,

the annihilation of a Philippine village for which a Japanese general

was later executed as a war criminal, or the unleashing against civilian

populations of the greatest weapon of mass destruction that has been

devised by man?

How might the history of this nation have been changed? Would

there have been the deaths of far more than the majority of the Con-

tinental Army prisoners taken by the British in our Revolutionary War?

Would the infamies of Andersonville in the Civil War, or the shame

of Samar in the Philippines which brought about the court-martial of

American officers at the turn of this Century, or in fact the shock of

Mylai, be on our nation's conscience?

Although it is obvious that we have not yet fuUy established the

Nuremberg Principles as inviolable legal norms for the conduct of

international relations, it is also true that they do represent a significant

landmark in Western history, one which should be given far greater

attention not only in classes dealing with the history of World War II

but also in those courses concerned with the development of Western

traditions and moral values. Gerald Thorpe in his article offers some

useful insights and teaching strategies for examining the moral ques-

tions arising out of the trials. By applying the scheme of Lawrence

Kohlberg for the assessment of stages of moral development, he pro-

vides teachers with a responsible and valid framework for the analysis

of war crimes.

There is no doubt that many thoughtful young people today look

cynically upon the Western moral tradition, and their feeling was re-

inforced if not magnified by the Mylai disclosures. The historic per-

spective may offer a reasonable framework through which the teacher

can present the issues, and the world order perspective may provide

lines of inquiry about how to prevent such events in the future. How-

ever, for high school students, particularly those of draft age, there

is urgent emotional and intellectual need to confront the problem

directly. Robert Low outlines for us the manner in which he dealt with

this problem in his class, almost immediately after reports of Mylai

were made public. He also shares with us some excerpts from his stu-

dents' papers, which indicate not only a genuine concern with the

problem, but also an admirable level of maturity and responsibility.

Such students certainly deserve the opportunity to smdy the events,

the precedents, and the possibilities for prevention of and restitution for

war crimes. Even more important, they must understand what their
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own individual rights would be should they ever find themselves faced

with the moral dilemma of being called upon to commit inhuman acts

in warfare.

Jack Fraenkel in his article makes a case for these topics as the

focus of concentration in social studies courses, and offers some theory

and techniques for introducing them into the classroom. Although

presented in terms of teaching methodology, his suggestions are useful

guidelines for any group attempting to analyze these problems and

evaluate proposed Solutions.

No matter how high a level of analysis we achieve in exploring

these issues in discussion groups and classrooms, there is still the basic

emotional-moral question which always emerges when we confront in-

human practices. How can human beings do such things to their

fellow humans? How does an average Citizen become an inhumane

killer of men? The average Citizen does not become a killer of men,

per se, but a soldier, an honorable defender of his own nation or

group against the threat of an enemy. The enemy is then dehumanized,

and the soldier believes that his opponents are those against whom

"it is allowed to exercise all means necessary. ... The first consideration

is to crush the . . . enemy."^ The tnie trauma of Mylai is that it has

revealed the defenders of humanity in the inhumane role formerly

reserved exclusively for the enemy. Those who condemn such acts gen-

erally tend to view the victims as fellow human beings; those who

condone them view the dead as the "enemy." It is precisely the question

of the dehumanization and Stereotyping of the enemy that Margaret

Carter raises in her article on The Bälde of Algiers.

In situations such as that depicted in The Battle of Algiers, one

sees clearly how limited are the rights and humanity of the individual

in a violent political struggle. The present System of international rela-

tions seems to have no answers for individuals consistent with the

spirit of the Universal Declaration of Human Rights or Pacem in

Terris or for that matter, with the Geneva Conventions. This problem

is sharply iUustrated by the Shimoda Case, which Johnathan Weil de-

scribes in his treatment of the atomic bombings of Japan. In addition,

the use of certain weapons and practices, as in Vietnam, indicates the

close relationship between types of weapons employed and the un-

avoidable violation of the rights of human persons in war. And it also

fixes on the major problem of war crimes; is it in fact possible to con-

duct warfare without committing gross violations of the human rights

of large numbers of persons, civilian as well as military?

There are those who assert that it is war itself which constimtes

the crime Some contend that there are no circumstances and no causes

which can possibly make war an acceptable strategy for the achieve-

ment of political or human goals, and wiU argue this position on prag-

matic as weU as moral grounds. Martin Luther King was such a man,

and for his espousal and use of nonviolence he was awarded the Nobel
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Peace Prize. Another clergyman, who has yet to win any awards for his

struggles for the rights of the human person but who in the opinion

of the guest editor is truly deserving of one, is the Reverend Michael

Scott. Long before social and political scientists had defined the phe-

nomenon of institutional violence, Michael Scott had not only recog-

nized it but begun to struggle against it. While insti«:iitional violence

exists both inside and outside the war System, wherever it continues

without relief it almost inevitably leads to open warfare. This problem,

therefore, is also central to any inquiry into the diiemma of the human

person in the war System. When modes and methods by which men

rule other men negate humanity, then those political, social, and eco-

nomic processes constitute violence. Michael Scott is one individual

who has acted within the international System, using the institutions

available to try to gain dignity and justice for victims of political vio-

lence. His work, described in the last article in this issue, indicates

that although limited there are still nonviolent recourses open to those

who will not or cannot use the war System.

The contributors to this issue are classroom teachers and university

scholars with a professional concern in developing the skills of analysis

and evaluation necessary to probe the legal and institutional problems

involved in crimes of war, as well as the wider question of the war

System itself. The issues are varied and complex, and the articles herein

do not attempt to deal with them in great depth, or in fact to touch

substantively on all of them. Rather they suggest some lines of inquiry

and some of the more readily analyzable questions in order to lead

readers into further study and wider reflection upon all the relevant

topics. I am indebted to Dr. Mark Sacharoff, of the English Depart-

ment of Temple University, for his assistance with annotations of

recent books on war crimes.

Many of the problems affecting the human person in the war Sys-

tem have not been discussed, and some of those omitted may be as

important as those included. The fate of prisoners of war is a source

of anxiety to their families and fellow countrymen. The needs of the

poor are given low priority. Parents may face the return of sons in

coffins, or be forced to visit them in military stockades, or sit as spec-

tators as they are tried for war crimes. Homes are razed, crops destroyed,

and death, injury, and anguish reach far beyond the field of combat.

The acute problems of limitations on civil rights and the risks involved

in dissent from foreign policy in wartime affect in one way or another

every Citizen, and the press and other media must grapple with delicate

questions of censorship.

These are all problems to be raised in any disciplined examination

of the human condition and principles guiding human institutions.

We hope that reflection upon these issues will contribute to a better

understanding of the war System and consequently to its abolition.
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Footnotes

1. A summary of the Office of Education study is available from

the Foreign Policy Association, 345 Hast 46 St., New York, N.Y. 10017.

2. Pacem in Terris, Part V.

3. "The Shimoda Gase," The Strategy of World Order, Vol. 1,

Richard A. Falk, Saul H. Mendlovitz, eds., World Law Fund, 327 pp.

Editor's Suggestions for Further Study and Discussion

THE HISTORICAL PERSPECTIVE

It has been suggested that the lessons of slavery and its abolition

might be applied to the war System. Review the history of the develop-

ment and abolition of slavery up to the United Nations Anti-Slavery

Convention. What circumstances contributed to the establishment of

the institution of slavery? What were the moral and legal arguments

in its favor? What were the arguments against it? What attitudes

toward the human person are reflected in the institution? How was the

abolition brought about? What were the theories and strategies of the

abolition movement?

THE WORLD ORDER PERSPECTIVE

Films

Who Speaks for Man? Write to the World Law Fund for a study

guide based on this film which inquires into the relationship of human

rights to the present international System.

Readings

The Universal Declaration of Human Rights may be obtained from

the United Nations at 10^ per copy.

War Crimes and Individual Responsibility: A Legal Memorandum,

Richard A. Falk, available from Fellowship Publications, Box 271,

Nyack, N.Y. 10906, 20^ per copy. Contains in its appendix an excellent

summary and citation of the relevant portions of the Hague and Geneva

Conventions.

Nuremberg and Vietnam: An American Tragedy, Telford Taylor. New

York Times Book (paperback), $1.95. The U.S. Chief Counsel at

Nuremberg reflects upon the significance of Nuremberg and its appli-

cation to events in Vietnam, and provides a retrospective look at the

historical development of the concept of war crimes.

The Limits of War, public issues series, American Education Publi-

cations, Education Center, Columbus, Ohio 43216, 1970. Provides an
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overview of national poliq^ and world conscience, touching on most

major issues relevant to rights of the human person in the war System.

Pacem in Terris. Pope John XXIIFs enq^clical is available in many

editions and is the best Single Statement on problems of war and peace

from a mankind perspective.

Suggestions for Film Viewing and Discussion

Since films form a major portion of the resources suggested

in this issue, directions for their use may be helpful. Films should

be shown under the best possible conditions. Where it is not

possible to show the complete film at one sitting, the point at

which the break is made should be decided upon in advance. Use

two projeaors in tandem, Screening the film through without

pause for reel changes. The Speaker should always be placed at

the front of the room; if the projector has a built-in Speaker, a

suitable Speaker should be connected to the extension Speaker

socket. These simple measures can help viewing to be a vivid

and stimulating experience.

Before Screening, give the students a brief factual introduction

to the time and place, the personnel involved, and the production

method. This opportunity should not he used to prime the stu-

dents to look for certain things in the film, as this will destroy

most of the vitality of the following discussion. The disaission

itself is best attempted at least 24 hours after the film has been

Seen, allowing time for the students to digest the experience.

The discussion will of course depend for its final form on the

individual teacher, but there are some guidelines that may profit-

ably be followed. The early stages of the discussion should be as

nondirected as possible so that the students may feel their way

toward their ideas and opinions about the film, and their reactions

to it. The particular interests of the students may then be linked

to those ideas and concepts the teacher wishes to consider. In this

way, the discussion will remain firmly rooted in the experience of

seeing the fihn and will not become a series of unprofitable

vague generalizations. Those generalizations which can be drawn

will be based on the perceptions of a shared experience.

A word of warning: It is best to order the films as far in ad-

vance as possible. Try to place your order at least two months

in advance. For further fihn Information, contact Educational

Fihn Library Association, 17 West 60 St., New York, N.Y. 10023.

—Adapted from 3 Vilms and World Peace

published by the World Law Fund
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The Nuremberg Tradition

by RICHARD A. FALK

The recent upsurge of interest in the Nuremberg trials and in war

crimes generally is an outgrowth of America's involvement in Vietnam.

Many people in this country and elsewhere believe that the Standards

used to judge German and Japanese civilian and military leaders at

the end of World War II should be applied to present American policy-

makers and that there is a contradiction between current activities in

Indochina and our attempts at Nuremberg to establish principles of

criminal responsibility. To understand the questions raised by this

Situation it is important to have some sense of what indeed the lesson

of Nuremberg was.

The Nuremberg Principles, endorsed unanimously by the General

Assembly of the United Nations at the initiative of the United States,

conveniently and concisely summarize the issues involved. The United

States was not just a participant in the Nuremberg experience, it was

the most activist government and was successful in overriding more

conservative approaches to the punishment of leaders of the defeated

Axis countries. ITie allies of the Unite;^ .Sr^«"^^ •" World War II
,
par-

ticularly the Soviet Union, were nervous about establishing ^^gjgi

^principles of criminal responsibility änd argued for very specific judg-

meintS against particularly barbafic individuals, with punishment for

war crimes limited to the defeated nations in that war. The unanimous

Position of the American political leadership at that time was that this

was not enough, that it was important to make the sacrifices and the

experience of World War II a meaningful basis for organizing the

future, and thus die United States argued that the Nuremberg Prin-

ciples should be applicable to all governments for all time. Often quoted

in this context are the words of Justice Robert H. Jackson, chief Ameri-

can prosecutor, to the eflfect that if Americans had done what Germans

had done in the war, then those Americans should be prosecuted just

as those Germans have been prosecuted. Nuremberg created a legal

precedent and was not merely an enactment of a historical morality

play.
.

The Nuremberg Principles State that when a government commits

war crimes those responsible for planning and executing the criminal

policies are individually responsible as aiminals and are liable to

punishment. It is no defense to be a head of State or in a position of

authority. There is no immunity there, and such an individual is not

relieved of responsibility. Furthermore, it is no defense that the accused

individual was aaing on the basis of superior Orders and was simply

carrying out instruaions.

War aimes were broken down into three principal categories at

Nuremberg. The first, and at the center of both the Nuremberg and
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Tokyo trials, is the planning and waging of a war of aggression, that is,

an iUegal war, fought neither in self-defense nor under, in the present

setting, the United Nations. By definition, any war not sanctioned by

the Charter of the United Nations, which is a treaty of international

law, is illegal and a war of aggression. The second category of war

crimes prosecuted at Nuremberg includes violations of the law of war,

that is to say the use of prohibited weapons, tactics, or battlefield prac-

tices. It is this aspect that is at the center of awareness of war crimes

in the Vietnam context, providing the basis for the current prosecu-

tions arising from the Son My massacre. The third category, crimes

against humanity, arose from the genocidal aspects of Nazi policy and

was considered at the time of Nuremberg to be the primary justification

for prosecuting German leaders. The rules in this category were not

made technically a basis of responsibility at Nuremberg because they

were deemed not to be in existence at the time the acts were committed,

but they have since been recognized in the Genocide Convention.

It is now clear that positive international law does make it a crime for

a government systematically to try to destroy any ethnically, religiously,

or racially distinct human group in whole or in part. The claim has

been made that, regardless of intent, the war in Vietnam is genocidal

in effect, because counterinsurgency warfare carried on above a certain

level is inevitably directed against the population as a whole, and there

is in fact no way of conducting a large-scale counterinsurgency war

with high technology weapons except against the population as a whole.

The basic tradition of Nuremberg is, in a sense, only a crystallization P

of the Ideals that have been evolving for^a long time inJS^fiSteip

civilization, and it reflects fundamental notions of morality. Yet we

See many governments, and not only our government, act without

much reference to these notions of restraint. The contradiction between

the ideals proclaimed and the policies of governments has provoked

an unprecedented crisis of legitimacy, which leads in turn to a wider

questioning of the concept of loyalty to the nation State.

An educational challenge is raised as to whether to resolve the con-

tradiction in favor of the Nuremberg tradition or in favor of what

might be called the Westphalia tradition. The Peace of Westphalia, in

1648, established the System of the sovereign State in international

affairs. One could argue that the logic of the Westphalian System is that

since states are indeed sovereign their basic policies with respect to

war and peace are not subject to any inherent limitation. If so, it is

naive and even misleading to try to pretend that the Nuremberg tradi-

tion can operate eflfeaively within this kind of international setting.

The war System, as it operates in international relations, can only be

overcome by changing the structure of world order.

There are many problems with Nuremberg: the Standards evolved

were applied only to defeated powers and defeated individuals; the

judges were drawn only from the victorious powers; and some of the
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worst excesses of the war were committed by the victorious countries,

the bombing of Dresden and Hiroshima being among the prominent

examples. Also, perhaps the whole experience of Nuremberg itself ex-

posed the contradiction that is inevitable when one tries to bring law

and morality to bear on the initiation and conduct of war in the present

international System. The difficulty with rejecting Nuremberg because

of this is that such action is dramatically inconsistent with the needs

of survival in the nuclear age. If the pre-nuclear tradition of unre-

strained sovereign prerogative were reinforced, it would be claimed

not only by America but by an increasing number of governments. And

many of these governments are faced with insuperable domestic prob-

lems that are likely to induce increasingly desperate strategies, including

expansive foreign policies. Thus, unless some framework of restraint

can be evolved very rapidly, the future of international relations is

likely to be even more destructive than it has been for the last decade

or so.

There seems, therefore, to be a critical and urgent need to find

ways to restrain the international behavior of large governments par-

ticularly, and the Nuremberg tradition does provide a very powerful

set of limitations that should indeed be imposed. Preventing one's own

government from exceeding certain limits is a recognition that the

objective Situation in international relations no longer permits govern-

ments to be unrestrained in the conduct and execution of foreign

policy, even in the national interest. It is essential that we recognize that

a government of law and not of men is as important in international

aifairs as it is in domestic affairs, perhaps even more so because of the

Potential for catastrophe that is implicit in the unrestrained conduct of

international relations.

A very strong case can be made for resolving the contradiction

between Westphalia and Nuremberg in favor of the latter, at the same

time recognizing that this is only buying time. Choosing Nuremberg

is not really resolving the problem of war and peace. Just as the "green

revolution" at best gains thirty years within which to solve the imbal-

ance between birth and death rates with respect to population growth,

so the active endorsement of a framework of restraint imposed upon

governments, of which Nuremberg is but one aspect, might gain enough

time to change sufficiently the world consciousness existing in the

principal societies to allow for the possibility of creating a central

guidance System that could effectively maintain control of international

relations in a world in which the war System can no longer be the

mode by which conflicts among states are resolved.

This is the challenge which seems to be the basis of any kind of

meaningful educational use of the whole Nuremberg tradition—it must

be related to an overall interpretation of world order. If it is viewed

only intrinsically, it induces hypocrisy and cynicism, since it is ob-

viously not going to be applied within the world as it is now constituted,
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because there is no way to bring the defiantly powerful to judgment

Therefore, the most it can hope to do is socialize communities and

World public opinion in the direction of accepting a System of restraints

capable of implementing Nuremberg not just against defeated coun-

tries but as a framework for international politics.

Two points must be made in conclusion. It is esscntial to acknowl-

edge the contradiction between the proclaimed Ideals embodied in the

Nuremberg Principles, which the United States has been associated

with and actual praaice by the United States and other countries in

Vietnam and elsewhere. Second, it seems, on balance, to be desirable to

resolve that contradiction in favor of the Nuremberg tradition, j>ro-

vided it is understood that it is only a stopgap measure, one of a num-

ber, to gain the time needed to achieve a system of world order that

can sustain peace with justice.

Editor's Suggestions for Further Study and Discussion

An excellent complement to this article is Professor Falk's article

on Mylai which appeared in TransacHon, March 1970 (reprints avail-

able from the World Law Fund) , in which he points out that the United

States also established an important precedent by the trial and execu-

tion of General Yamashita, the Japanese Commander In the Philippines

during the closing months of World War II. Yamashita was held ac-

countable for the commission of war crimes by combat personnel under

his command, even though he had neither ordered nor approved these

aaions, nor had he any means to prevent their occurrence. Such re-

sponsibility of higher officers is peculiarly relevant in light of the

prosecution by the U.S. Army of several soldiers involved in the Mylai

massacre. The two pieces together wiU provide an adequate base for

examining in greater depth the relationship of the Nuremberg Prin-

ciples to the affixing of guilt in instances of war crimes.

Those who wish to explore further into the international System

aspeas of war crimes wiU find a very useful resource in "Issues Before

the General Assembly," International Conciliation, September 1970,

No. 579, available from the Carnegie Endowment for International

Peace, 345 Hast A6 St., New York, N.Y., 10017, $1.25.

Additionai articles and a very complete bibliography on the Nurem-

berg Principles will be found iii the National Lawyers Guild Practt-

tioner, Vol. XXV, No. 3, Summer 1966, currendy available with an

addendum, Vol. XXVII, 1968.
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The Nuremberg Trials:
Considerations and Suggestions

by GERALD L. THORPE

1 am a German, 1 encircle this land with all my love, but 1

know also that the thing up there that rumbles and thunders

is the dental of right and justice . . . a man must hate this Ger-

many if he really loves it,

—Fritz Reck (a German who was ashamed at the right time)

As the most spectacular of all war crime trials, the proceedings at

Nuremberg initiated at the conclusion of the Second World War often

serve as the focal point of teaching directed toward an examination

of one of the most troublesome dilemmas facing the individual in

Society—how to reconcile conflicts between a man's conscience and

the dictates of societal duty, as defined by the State.

Although this dilemma has received prominent attention through-

out history, Nuremberg exemplifies how much more crucial it has be-

come in our lives as a result of the amplified force at the disposal of

modern technologically developed nations. Germany, highly industrial-

ized, considered by many as the flower of Western civilization, whose

soil has nurtured some of the most lyrical poets and majestic of hu-

manistic philosophers, also spawned the most chillingly organized and

most rationalized genocidal atrocities known to man. Nuremberg pro-

vided revelations that caused an earthquake in the Western psyche,

shaking our confidence in Western culture to its very foundations. TTie

trials publicized events that are often cited by some of our most in-

telligent and sensitive youth in their broad indictment of the Western

cultural heritage.

The trials at Nuremberg, coupled with recent domestic and inter-

national events, have brought home to reflective individuals the realiza-

tion that the problem of individual conscience versus duty to the State

is no longer one with which only a few unlucky or careless people must

grapple. The pervasiveness of the State, made possible by an increasingly

sophisticated technology, has made it highly probable that many of

our individual lives will iiot hin their course without our personally

having to face this great dilemma. Perhaps even more ominous is the

probability that many more of us will live out our lives free of this

conflict because unaware of even the possibility that there might be a

morality higher than absolute obedience to the will of the State.

This thought has led me to some preoccupation with the implica-

tions of the Nuremberg trials. Over the years I have made extensive
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use of these trials in my teaching and have observed their use by others.

My experiences have convinced me that a study of certain problems

raised by the trials and their implications can be a rewarding learning

experience for students and teachers ahke. The purpose of this article

is first to identify what this writer considers the problem of first im-

portance, then to provide some guidelines for teaching aboiit the trials,

and finally to outline some broad but suggestive procedures for effect-

ing these guidelines.

The Trial rnd the Prchf-ir»

Nuremberg resulted in the establishment cf a legal axicm that indi-

vidual conscience takes precedence over the dicta'es of t'^e State when

such dictates are of an inhumane nature. This runs directly counter to

the intellectual and emotional currents of modern nationalism. Angio-

American jurists laid down at Nuremberg the rule rhat violations of

the rights of humanity are punishable, even if committed under the

authority of the State. Yet it is quite obvious that nationalism remains

one of the most viable forces in the hearts and minds of men. As a

result, the proceedings at Nuremberg—-based as they are on ideas of

World Community and individual responsibility—are rejected in prac-

tice, and often in theory, as inapplicable legal precedents in national

Courts. There is no question, however, that the trials and the precedents

established there are not without effect, often embarrassing, on govern-

ments today. They are also not without effect on private individuals,

many of whom find the necessity to make moral choices a more com-

plicated and, indeed, a more obligatory affair than might have been

the case had Nuremberg not been an event upon which public reflec-

tion is constantly being forced.

The Nuremberg precedents have recently been cited, mostly with-

out success, by draft resisters, by those seeking a selective deferment for

the Vietnamese war in draft board hearings, by a soldier charging Gen-

eral Westmoreland for responsibility for the massacres at Mylai, by

the International War Crimes Tribunal established by the late Lord

Russell in Sweden for the purpose of trying American "war crimes"

In Vietnam, by captured, but contrite, American prisoners in North

Vietnam as justification for what have been traditionally considered

treasonous Statements, by military deserters, and by other assorted

groups with equally assorted motives.

There is evidence that many American military officers were quite

prescient about the way in which Nuremberg could boomerang on the

viaorious CSX^estefit Allies of 1945, making the righteous accusers of

that year the accused of later wars. Murray C. Bernays, a colonel on the

Army General Staff who was given principal responsibility for out-

lining procedures for the trials, recalled some time later that he tried
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to use "ordinary legal methods" in designing the trial procedures.^

This of course meant the application of domestic legal guidelines for

criminal actions conducted in the name of sovereign nations. The

Nuremberg precedents, as can be seen by the way they have been used

in connection with those hostile to the American Intervention in

Vietnam, have had a profound impact on many people. Trying to hold

individuals responsible for actions legalized by a given government

leads to a somewhat broadened definition of neighbor, one which is

definitely at odds with some of the prevailing notions of national

sovereignty, national duty, and patriotic virtue. What the policeman

is not permitted to do in the Bronx, neither would many of us permit

him to do in Vietnam—Orders norwithstanding.

At the time of the trials the chief American prosecutor, Associate

Justice T^oHf^rr H
^ fa filiiOTi ir'^^^

accused by some among our müitaj;^

of trying to establish a principle of internationallaw "under which

professional soldiers, sailors, and armies shall be convicted as criminals

on the mere grounds of membership in high commands or general

staffs.t^l[n defense of the trial guidelines, Mr. Bernays replied that the

Nazi war criminals were not being prosecuted simply because they had

been members of commands or staffs, but because they had seen fit to

play the dual role of soldiers and politicians and . . . "were deeply im-

y :^ ^^ plicated in . . . planning and making wars which were aggressive in

their Intention, treacherous in their inception, and ruthless in their

execution."^ These words have now come back to haunt military and

civilian leaders. Whether intended or not, the conduct of the Nurem-

berg trials under the guidelines set down by Bernays and Jackson did

create the precedent feared. What major military leader today is in-

nocent of "deep implication" in the politics of war? Bernays' words,

"Surely . . . if political government directs a murderous policy of

exterminating civilians and prisoners of war, soldiers who carry out

that policy are properly liable to punishment,"* are considered relevant

today by many of our more well-informed and sensitive Citizens.

The basic contemporary significance of the Nuremberg trials arises

from the persistent application of the doctrine of individual account-

ability for crimes against humanity not only to those who are in au-

thority but also to those who are subject to that authority and are ex-

pected to accept and carry out—or perhaps only acquiesce in—national

policies made by others. The message is dear: the individual cannot

hide behind the authority of the State; he must accept füll responsibility

for his aaions. There are times when the necessity of disobedience is

manifest. Unfortunately, the court has laid down no clear guidelines

concerning time, place, or circumstance. Many cynics suggest that they

will not be available until the next round of international war crime

trials, furnished, ex post facto of course, through the courtesy of the

Victors.
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Guidelines

It is suggested that the focus of study of the trials at Nuiemberg

should be the problem of individual moral decisions in juxtaposition

to the will of that individual's government. To use the trials, then, in

such a way as to emphasize the atrocities and to leave students with the

impression that those found guilty had no emotional or intellectual

similarities to ourselves is to miss the major purpose for spendmg time

on this topic. It is precisely because most of those accused of cnmes

were men possessed with the same ränge of emotion and thought that

we all recognize in ourselves that makes what they did-^r perhaps

didn't do—so frightening and so relevant to our own existence. To

pass off the Germans as "different" and the Nazi experience as an his-

torical aberration, the result of an unfortunate convergence between

an irrational Fascist ideology and a quirk in the moral character of the

German masses, is but another form of ethnocentric chauvinism and

does nothing to further our understanding. Rather than being moraUy

instructive, we end with an exercise in moral smugness.

A case can be made that the logic of rationalism, the so-called myth

of empirically-based "Objective Consciousness" could weU be used to

lead US down the path trod by the Nazi leadership. Theodore Roszak

wams US that:

It was not foreseen even by gifted social critics that the imper-

sonal, large scale social processes to which technological progress

gives'rise generate their own characteristic problems. When the

public finds itself enmeshed in a gargantuan industrial apparatus

which it admires to the point of idolization and yet cannot com-

prehend, it must of necessity defer to those who are experts or

to those who own the experts—only they appear to know how

the great cornucopia can be kept brimming over with the good

things of life.*^

Goering, Hess, Donitz, Rosenberg, and others were the analogous ex-

perts of the Third Reich. The German people deferred to these experts,

perhaps engaging in what Jerome Frank calls "psychological denial"

that they were in any way connected with the unpleasant aspects of

Nazi rule. In the face of such unpleasantness, they tended to resort

to the very human device which Harry Stack Sullivan has termed

"selective inattention."

We also have our experts, and we also defer. The Nazi leadership

was infested with the disease of romantic and racist irrationality. Our

leadership is guided by the myth of objective consciousness—scientism.

The Nazis used modern technology to carry out bizarre experiments

on Jewish women. Our Government gives financial support to biologists

intent upon growing babies in glass bottles and to baaeriologists busy

whipping up batches of plague that no one will be able to inoculate

Ägainst. There may be a qualitative difference, and yet some of the
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more bitter critics among us persist in describing the work of some

of our most respected scientists as prime examples of the "irrationality

of rationality."
. .

In Short, the cultivation of empirical and logical objectivity wiU

not prevent a repetition of the Nazi experience unless we take care

that the mind is guided by the heart. Moral judgment is the necessary

ingredient here, not the rational-empirical ethic of science. It is not

enough to dramatize the enormity of the crimes revealed at Nuremberg

and to expose the evil of those who led the German people to the

edge of the abyss; we must examine the events from the perspeaive

of the Problem of moral judgment and extend the lesson beyond the

German people. The moral problem raised at Nuremberg is not a

German problem; it is a universal problem. This is so much a part

of the conventional wisdom that we often forget its truth.

Lawrence Kohlberg of Harvard University has, with little fanfare,

engaged in a series of studies that promise to have more significance

educationally than those of aU other prominent curriculum reforms of

the past few years. It is from his work that a basic framework for

getting at the moral dimension of the Nuremberg trials can be derived.

There is no time here to do justice to Kohlbergs theories, and any

attempt to do so would only be a poor Imitation of the original. A

careful smdy of Kohlberg's work in the area of moral orientation is

urged upon the reader.^

Kohlberg's main concern is with stages of moral judgment, an area

that has been sorely neglected as a result of the one-sided and often

sterile emphasis on learning "structures of disciplines" and cognitive

skills that has swept the field of curriculum reform recently. By moral

education, we are not referring to the teaching of morals, but to

teaching about moral judgment—the exposure of students to stages

of moral thought and confrontation with the moral implications of

personal decision. Kohlberg's theories are useful both as an explanation

of why people make certain choices and under what conditions we

might behave in similar fashion, and as a pedagogical tool for evaluat-

ing the stage of moral development of our students and changes m

this development over time.

Kohlberg speaks of three levels of moral development, each ot

which contains two stages, or a total of six stages. It takes a great deal

of praaice to be able to assign verbal Statements to the appropriate

stage of moral orientation. Fortunately, for the immediate purposes to

which we wish to apply Kohlberg's descriptive schema it is enough

to desaibe the three basic levels of moral orientation, which are:

I. PRECONVENTIONAL LEVEL

At this level the child is responsive to cultural rules and labeis

of eood and bad, right and wrong, but interprets these kbels in

terms of either the physical or hedonistic consequences of aaioo,
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punishment, reward, exchange of favors, or in terms of the

physical power of those who enunciate the rules and labeis.

This level is divided into two stages:

Sfage 1: The punishment and obedience orientation. The

physical consequences of action determine its goodness or

badness regardless of the human meaning or value of

these consequences.

Sfage 2: The instrumental-relativlst orientation. Right ac-

tion consists of that which instrumentally satisfies one's

own needs and occasionally the needs of others. Reci-

procity is a matter of you Scratch my back and TU Scratch

yours.

IL CONVENTIONAL LEVEL

At this level, maintaining the expectations of the individual's

family, group, or nation is perceived as valuable in its own

right, regardless of immediate and obvious consequences. The

attitude is not only one of conformity to personal expectations

and social order, but one of loyalty to it, of actively maintaining,

supporting, and justifying the order and of identifying with

the persons or group involved in it. At this level there are the

following two stages:

Stage 3: The "good boy-nice girl" orientation. Good

behavior is that which pleases or helps others and is

approved by them. There is much conformity to images

of what is majority behavior.

Stage 4: The law and order orientation. An orientation

toward authority, fixed rules, and the maintenance of the

social order. Right behavior consists of doing one's duty,

showing respect for authority, and maintaining the social

order for its own sake.

III. THE POST-CONVENTIONAL, AUTONOMOUS, OR PRIN-

CIPLED LEVEL

At this level there is a dear effort to define moral values and

principles which have application apart from the authority of

the groups and persons holding these principles and apart from

the individual's own Identification with these groups. This level

has two stages:

Stage 5: The social-contraa legalistic orientation. Right

action tends to be defined in terms of general individual

rights and in terms of Standards which are aitically

examined and agreed upon by the whole society. An em-

phasis upon procedural rules for reaching consensus. This

is the official morality of the American Government and

the Constitution.
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Stage 6: The universal ethical principle orientation. Right

is defined by the decision of conscience in accord with

self-chosen ethical principles appealing to logical com-

prehension, universaUty, and consistency. These prin-

ciples are abstract and ethical, like the Golden Rule, and

not moral imperatives like the Ten Commandments.

At heart these are universal principles of justice, of the

reciprocity and equality of human rights, and respea for

the dignity of human beings as individual persons.'^

The explanatory power of this three-level Schema and the oppor-

tunities it presents to the teacher for generalizing the lessons of

Nuremberg to individual moral orientation are quite obvious. Any

group of people contains individuals operating at different stages of

moral development. The social environment has a shaping influence

on the operant stages of moral orientation at any given time, and

the great mass of people in any given culture never operate on the

Post-Conventional, or Level III plane.

If this is true, and Kohlberg has impressive empirical Warrant

to Support his conclusions, it complicates our original formulation of

the Problem arising out of Nuremberg. It is not only that individuals

feel the dilemma of conscience versus social duty and that they some-

times acquiesce despite this feeling of tension. Many individuals,

conceivably most at a given time and place, never feel that tension.

They find it difficult to define moral values and principles which have

validity and application apart from the authority of the groups or

persons holding these principles and apart from the individual's own

Identification with these groups. The problem, then, is not only that

many individuals are faced with the dilenama of choice, but that some

never have this problem because it is above their level of awareness.

It is this latter group that provides both passive and active support

for totalitarian and barbaric social Orders.

Procedures

While it is essential as a first order of business that snidents gain

a knowledge of the official purposes for and reasoning behind the

trials and the specific atrocities with which the defendants were charged,

the main focus for our study should be the moral problem of why

individuals could commit themselves to the policies and acts which

the Nuremberg Court and most of the world agreed were crimes. It

is also important for students to examine under what conditions they

themselves might make similar choices and how a repetition of the

events decribed at Nuremberg might be prevented in the fumre.

To begin such a study, you might present a hypothetical or slightly

disguised actual case to your students which places them in a dilemma

where they have to choose between obedience to the will of the State
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or a social group and their own moral sense of what is right and

wrong. Since it is possible that there will be no sense that a conflia

exists, the main purpose of such an exercise is to get some indication

of the operational level of moral development of each Student. This

exercise should be completed before any discussion takes place. When

analyzed in relation to Kohlberg's Schema and later compared with

similar exercises at the end of the study of the trials, we should have

an excellent indication of the impact of the teaching experience on

the snident. After the written exercise has been completed and handed

in and during the discussion that ensues, the teacher should outline

the three levels of Kohlberg's moral orientation Schema and ask students

mentally to relate their own orientation to it.

Once this exercise has been completed you may announce your

Intention of studying the Nuremberg trials. A good place to begin

is with a showing of the film Judgment at Nuremberg.^ If this is not

feasible, the play upon which the fihn is based can be used.» The play

appears in a very inexpensive paperback format. Both film and play

are ideally suited to our purposes. There is a conscious attempt to

portray the moral positions and the agony of decision-making on the

part of the major protagonists. Students should be asked to decide

what the purpose of the trials is and to note specific charges against

the defendants, but to pay special attention to the arguments made for

the defense by the defense attorney, played by Maximilian Schell, and

the Position taken by the judge, played by Spencer Tracy. They should

also be encouraged to pay special attention to the attitudes held by

lesser people in the drama, such as the German caretaker couple and

the widow of the German General who serves as the love interest in

the fihn. While these people were actually not on trial, the impression

that they are somewhat implicated in the crimes, if by nothing more

than a sort of ex post facto feeling of guilt, is dear. A major portion

of your discussion after the showing or reading should be directed

toward whether these people were in any way guilty and, if so, in

precisely what ways. An attempt should also be made to understand

their moral orientation and to relate it to Kohlberg's three levels. In

Order to facilitate this, it is suggested that self-justifying quotes be

lifted out of the movie or play and mimeographed for purposes of

careful analysis and class discussioa If time permits, students should

be assigned to become better acquainted with the lives of some of

the major defendants in order to try to gain a clearer understanding

of the ways in which they justified their actions. (A brief bibliography

for use in this regard appears at the end of this article.)

An often successful technique used in conjunaion with the movie

is to stop the projector just after the final defense sunmiation and

ask the students to reach a verdict and to justify their decisions. Once

the morality orientations of the protagonists have been thoroughly

disQissed and.c^tegorized as either Stage III or below aad the yerdiets
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have been discussed by the students, the discussion should shift to a

more personal level. For this purpose, we have found the caseof

Hermann Graebe to be an exceUent one. The problem of judgmg Herr

Graebe is not easy since he is not in a position of pohtical authonty

not a direct participant in the atrocities he witnesses, and not able o

control the circumstances of the dilemma in which he finds himsel^^

It is also not clear what aaions he takes in response to the events

which he describes, which leaves the account somewhat open^nded.

It should be noted, however, that he remained in his «lanagerial po^^

tion until the end of the war. Since Graebe's testimony focuses atten-

tion on the problem of implication by acqmescence, students wiU find

the case both disturbing and one with which they wiU be able to

dentify more easily than that of Hess, Goering, or other major Naz

Sde Quite plausible parallels between Herr Graebe's predicament

and smilar predicaments one could face in this country are easdy

drawn if teachers or students want to go this far. A portion of Graebe s

testimony is reptoduced below:

I Hermann Friedrich Graebe declare under oath:

From September 1941 to January 1944 I was manager and

engineer in chief of a branch office in Sdolbunow, Ukrame^o

thf Solingen building firm of Joseph Jung In th.s capaaty it

was my Job to visit the building sites of the firm.

On 5 October, 1942, when I visited the building office at

Dubno, my foreman . . . told me that in the vicm.ty of the sKe

Tews from Dubno had been shot in three large pits • • .
About

{500 persons had been kiUed daily. AU of the 5000 Jews who

had still been living in Dubno were to be liqmdated.

Moennikes (the Foreman) and I went directly to the piß.

Nobody bothered us. Now I heard rifle shots m qmck succes-

f[on, fJom behind one of the earth
^^f^^^.'J^^f'^

had BOt off the trucks—men, women, and children of aU ages-

n to undress upon the order of an SS tnan, who carned a

Sine or dog whi^They had to put down their clothes m fixed

place!, sortiaccofding to shoes. top clothing and «mdercloAmfr

I saw a heap of shoes of about 800 or 1000 pairs, great piles ol

underlinen and clothing. Without screaming
«'J^^Ä

*^^
people undressed, stood around in family groups, f^\^f
^ir, Said farewells, and waited for another sign from an SS

man, who stood near the pit. .

I watched a family of about eight persons, a man and won^.

both about 50, with their children of about 1, 8
^^J^'^^

two grown-up daughters of about 20 to 24. An o
f
woma° w^

snow white hair was holding the one-year-old chüd in her arms

and singing to it and tickUng it. The child was cooing with

delight. The couple were lookmg on with teats m their eyes.
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The father was Holding the hand of a boy about ten years old

and speaking to him softly; the boy was fighting his tears.

At that moment the SS man at the pit shouted something to

his comrade. The latter counted off about 20 persons and in-

struaed them to go behind the earth mound. Among them was

the family. I well remember a girl, slim and with Black hair,

who, as she passed close to me, pointed to herseif and said "23."

I walked around the mound, and found myself confronted by

a tremendous grave. People were closely wedged together and

lying on top of each other so that only their heads were visible.

. . . Some of the people shot were still moving. The pit was

already two-thirds füll. I estimated that it already contained

about 1000 people.

I looked for the man who did the shooting. He was an SS man,

who sat at the edge of the narrow end of the pit, his feet

dangling into the pit. He had a tommy gun on his knees and

was Smoking a cigarette. The people, completely naked, went

down some Steps which were cut in the clay wall of the pit and

clambered over the heads of the people lying there, to the place

where the SS man directed them. They lay down in front of

the dead or injured people; some caressed those who were still

alive and spoke to them in a low voice. Then I heard a series of

shots. ... I was surprised that I was not ordered away, but I saw

that there were two or three postmen in uniform nearby. The
next batch was approaching already. ... I left with Moennikes
and drove in my car back to Dubno.

On the morning of the next day, when I again visited the site,

I saw about 30 naked people lying near the pit. Some of them
were still alive; they looked straight in front of them with a

fixed Stare and seemed to notice neither the chilliness of the

morning nor the workers of my firm who stood around.

I make the above Statement at Wiesbaden, Germany, on lOth

November, 1945. I swear before God that this is the abso-

lute truth.

HERMANN FRIEDRICH GRAEBE

Subscribed and sworn to me at Wiesbaden, Germany, this

lOth day of November 1945.

HOMER B. CRAWFORD, MAJOR, AC
Investigator Examiner
War Crimes Branch.^^^

Certain questions should be raised about Herr Graebe. Was he a

powerful man? What role did he play in the events described? Is he a

war criminal—why or why not? Should he have done something about

the events he witnessed and, if so, what? Jf he is guilty of war crimes,

äs he more guilty than the SS man with the tommy gun? Is he as
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guilty as the major defendants at Nuremberg, like Hess, Goering, and

Rosenberg? What would you have done had you been in Herr Graebe's

shoes—is it possible to really say? Are there diflferent kinds of guilt?

If so, how would you distinguish between them?

It is also possible to have the class stage a trial of Herr Graebe.

If this is done, make sure that the justifications by the defense and

the prosecution are carefully examined for their moral orientations.

You should end the discussion of Herr Graebe by having students

speculate concerning Graebe's moral orientation and by raising the

question of whether a man with a post-conventional orientation might

have acted differently. It is important at this point that you also men-

tion the possible role played in situations like this by the defense

mechanisms of psychological denial and fear. Students should be aware

that actions cannot be predicated on moral orientation alone. Other

factors, in addition to those mentioned above, also enter in. Finally,

you colild ask if Graebe's reactions to what he saw were typical human

reactions and how they would explain why so many Germans were

so passive in the face of direa or indirect knowledge of atrocities like

those described by Graebe.

Many teachers, for a variety of good reasons, might want to stop

at this point, and others might wish to tread the uncertain ground of

current parallels to the lessons of Nuremberg. Whether or not one

chooses to expand beyond Herr Graebe is a personal decision. No

matter what the decision, however, the teacher must resist the tempta-

tion to bring closure to the perplexities raised in class.

All that can be hoped for is that some light has been thrown on

the nature of moral choice and that smdents who are operating at

different levels of moral development have had the oppormnity to

hear and to understand the source of morality upon which others operate.

If we can offer no more than vagueness in place of definite conclusions,

we do so only because we have not been able in fact to resolve

coUectively the dilemma arising out of the conflia between social con-

formity and individual conscience or—perhaps more significantly—to

deal effectively with the problem presented by those who see no con-

flia. If we do nothing more than make students aware that the problem

exists for some among us and lead them to understand why it doesn't

exist for others, some insight wiU have been gained, and our time

will have been well spent.

Footnotes

1. Obituary, New York Times, September 22, 1970, p. 42.

2. Idem.

3. Idem.
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4. Idem.

5. Theodore Roszak, The Making of a Counter-CuUure (New
York: Anchor Books, Doubleday & Company, Inc., 1969), p. 205.

6. See especially, Lawrence Kohlberg and Richard Kramer, "Con-

tinuities and Discontinuities," Human Development (December,

1969), pp. 97-120, and Lawrence Kohlberg, Stages in the Develop-

ment of Mord Thought and Action (Holt, Rinehart and Winston, New
York, 1969).

7. Lawrence Kohlberg and Richard Kramer, "G)ntinuities and

Discontinuities," Human Development (December, 1969), p. 100.

8. Judgment at Nuremherg, United Artists, Producer-Director:

Stanley Kramer. (See study suggestions.

)

9. Abbey Mann, Judgment at Nuremberg (New York: Signet

Books, Little, Brown Co., 1959).

10. Nazi Conspiracy and Aggression (Washington, D.C.: U. S.

Government Printing Office, 1946) V, 69<S-699.
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Editor's Suggestions for Further Study and Discussion

RELATED FILMS

Judgment at Nuremberg, directed by Stanley Kramer, 186 minutes,

black and white, dramatic treatment of the Nuremberg trials covering

the arguments of both the defense and the prosecution, available from

United Artists, 729 Seventh Ave., New York, N.Y. 10019.

Nuremberg, a 75-minute documentary produced in 1946 by the De-

partment of the Army (check with nearest office for availability )

.

Secrets of Nazi Criminals, 85 minutes, black and white documentary,

produced in Germany, available from Brandon Films, 221 West 57 St.,

New York, N.Y. 10019.

Night and Fog, directed by Alain Resnals, 31 minutes, a powerful and

distressing film made primarily from documentary footage taken by

German photographers in the Nazi concentration camps, some of it

used as evidence in the Nuremberg trials. The most meaningful piece

of film available on the subject, BUT MUST NOT be shown without

PREVIEW AND PREPARATION. Available from American Documentary

Films. (FoUowing this film, a discussion about the roles and responsi-

bilities of photographers might be fruitful. Examine the case of the

Look photographs in Mylai.)

General Alexander Doniphan. General Doniphan refused to execute

the unpopulär Mormon prophet Joseph Smith; part of the "Profiles m

Courage" series, available from IQ Films, Inc., 689 Fifth Ave., New

York, N.Y. 10022.
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Other Study Suggestions

FOR AN HISTORIC PERSPECTIVE:

Have some members of the group research the topic of the removal

of the Armenians from the homelands in 1915. This Turkish-imposed

poliq^ cost the Armenians, in addition to their lands, approximately

600,000 lives. (See C. L. Sulzberger, "The Forgotten People," The New

York Times, Nov. 29, 1970, p. 11, section 4.) Ask the group to com-

pare the Armenian experience with that suffered by the Jews, Poles,

and other political prisoners under the Nazis. What reasons can they

give for the lack of world concern over the plight of the Armenians?

What other examples of genocide can they Ust which have gone with-

out notice or punishment of the perpetrators? What constitutes geno-

cide?

FOR A WORLD ORDER PERSPECTIVE:

Have some of the group report on the Status of the United Nations

Draft Convention on Genocide. What relationship does this treaty

have to the Nuremberg Principles? How might it have affected the

fate of the Armenians and of the European Jews had it been drafted

earlier? How can such a Convention be enforced? Would enforcement

require changes in the international System? In the case of this par-

ticular draft, what are the chances of its being put into effect in the

near future? Who Supports it and who opposes it? What are the

grounds for support and Opposition? Might such a Convention be a

useful instrument in limiting the number of civilian viaims in con-

temporary wars? Have any of the wars of this Century been truly

genocidal? Ask those who believe that some have been to provide

evidence of both the fact and the intent. Do these arguments stand

only in favor of opposing genocidal wars or may they be applied to

all wars?

USING THE DRAMA

There are a number of excellent plays, most of them readily avail-

able in public libraries, which raise in a most interesting and provocative

way questions of individual conscience and the State. Some have also

been produced on television; for their availability, you should inquire

at the fihn library of the University of Indiana. The foUowing list of

plays will be of use to those interested in this approach to the examina-

tion of such crucial issues:

The Andersonville Trial, by Saul Levitt

The Deputy, by Rolf Hochhuth

The Investigaüon, by Peter Weiss ^
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The Man in the Glass Booth, by Robert Shaw

In the Matter of J. Robert Oppenheimer, by H. Kippardt and R.

Steirs

BOCKS

Vietrtam & Armageddon: Peace, War & the Christian Conscience,

Robert F. Drinan, S.J., Sheed and Ward, New York, 1970, 210 pp.,

$5.95. A Jesuit criticizes the majority of American Catholics for their

Position on Vietnam and raises issues related to the logical inconsistency

and moral ambiguity of many Christian attitudes on questions of

war and peace. Suggests the possibility of post-Vietnam trials in Asia

invoking the Nuremberg principles against the U.S. Provides a useful

means of applying the Kohlberg scale to views on Vietnam.

Mylai:
Some American High School Students' Views

by ROBERT LOW and Members of His High School Class

The greatest honor history can bestow is the title of peace-

maker. This honor now beckons America—the chance to help

lead the world at last out of the Valley of turmoil and on to

that high ground of peace that man has dreamed of since the

dawn of civilization.

Richard M. Nixon's Inaugural Address

How can one teach high school students that "The greatest honor

history can bestow is the title of peace-maker"? War has played a major

role in the history of Western civilization. History books, motion pic-

tures, and television often condition us not only to accept international

conflict, but almost to look forward to it as an opportunity to test

our manhood.

It seems that almost nightly, in addition to the vivid news reports

from Vietnam, there is a movie or program on some television Station

featuring total warfare with its indiscriminate killing of civilians and

destruction of property. Young and old are subconsciously conditioned

to believe that violent conflict between nations is the natural order

of things.

To those who think about it, it is obvious that man must find

an alternative to war as a means of resolving international problems.

Nations have not abandoned armed conflict as an instrument of national
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policy; instead, for decades they have been trying to develop rules to

reeulate and control it. But with the rapid developments in sophisti-

caTed military Hardware and the proliferation of guerriUa insurrections,

man's attempts to control war, much less replace it with new modes

of conflict resolution, have not kept pace with the times.

As the 1969 school year was about to begin, I decided to do what

I could to teach my twelfth grade government students about the

efforts that have been made to use law to regulate and control war.

From the World Law Fund I obtained two case snidies, one on the

Nuremberg trials and the other debating the legality of the nuclear

bombing of Japan.
i . •

i

The class read and snidied the cases, and then held a .mock trial

in which it was pretended that the survivors of the atomic bombings

sued for damages in the World Court. In preparing for the trial, the

students studied the World Court, the United Nations Charter, the

Universal Declaration of Human Rights, and the relevant treaties and

customs governing the use of weapons and the rights of civilians in

time of war. io/^o

Just as the class was concluding the unit, the December 5, yjbJ,

issue of Life magazine shocked the nation with pictures purporting to

be of the alleged Mylai massacre. Terrible as the story was, I thought

that it might serve as an effective vehicle for getting the students to

relate the theory that they had been studying to a real and meaningful

event. Further, I was anxious to see what their reactions and feelings

were to the events so vividly described in the news magazines.

Each snident was asked to write a paper on some aspect of the

historical, moral, legal, and/or psychological implications of the Mylai

tragedy. Every effort was made to keep the assignment as open ended

as possible with one exception. The class was urged to refrain from

passing hasty judgment. Unless one had been subjected to prolonged

enemy fire, seen friends kiUed and wounded, and feit the general

pressures of combat, how could he feel certain that he would not

have done the same things that are aUeged to have happened at Mylai?

The students were asked to try to view the case not only through the

eyes of the victims but also through those of the men accused of the acts.

There are rules governing war, and sometimes they are enforced.

Yet typical high school government textbooks do not deal with the

subject. They make little or no effort to prepare smdents for the great

responsibility of military service that so many of them assume shortly

after graduation. From talking to former smdents who have returned

from combat, one can only conclude that it was their own basic goodness

rather than any formal education in the public schools that has pre-

vented numerous other Mylais.

As illustrated by the excerpts taken from the Student papers on

Mylai that are cited below, the project encouraged the class to take a

sophisticated look at war, its cause, conduct, and impact. The assign-
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ment did not produce any unanimity of opinion, and the students drew

varied conclusions. Some even found it impossible to believe that Mylai

ever happened. But the unit did raise a number of fundamental ques-

tions, and it encouraged the class to do some really original thinking.

Ana that is what education is all about.

Excerpt from Student 1:

A small group of American soldiers have possibly massacred the

occupants of a village in Vietnam. With the indoctrination which

preceded their attack on the Son My village, a number of the possible

deaths could be justified, but all the facts in this case will never be

known. The atrocities of the press are the great crime in this issue.

These soldiers are being tried in the press. In all my readings in

preparation for this report, I have found few facts which would hold

up in a court of law. The press has devoted itself to sensationalism; a

crime against the men on trial and our System of law.

If this alleged massacre did take place, then it is grounds for

withdrawal from Vietnam. But I do not feel that the people of the

World can ever know the truth. With the press (in partiailar, maga-

zines) having stooped to sensationalism, the defendants in this case

have been tried and found guilty on circumstantial evidence. The truth

will never be known; this is the true atrocity accompanying the issue.

Excerpt from Student 2:

Mylai will go down in history as a black mark for the United

States. It will only prove, however, that Americans are humans and,

like every group of humans, are subject to mistakes. These mistakes,

though carried out by only a few, represent the whole group.

However, in defense, Americans of the future will say that the

massacre was a formne of war. Blame will evenmally fall on the war

itself and the incident will be used as a weapon against wars.

Excerpt from Student 3:

What will happen to the men? According to the 1949 Geneva

Convention, military forces are forbidden mistreatment of noncom-

batants in a war zone, and the United States signed that agreement.

The men could be tried by this declaration by a special committee

appointed by President Nixon. Or how about the same Convention,

though this time regarding genocide.

Excerpt from Student 4:

This evidence, if indeed true, is extremely significant. If this attitude

does prevail among many of the soldiers we must question the society

which has nurtured these men. Certainly, they are responsible for their
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aaions. But can we whoUy blame it on them? Are they not a reflection

of our attinides and desires?

Now, even the Geneva Conventions of August 12, 1949, do not

Protect Vietnamese Citizens. Article 3, for instance, prohibits "the

passing of sentences and the carrying out of executions without previous

judgment pronounced by a regularly constituted court, affording all the

judicial guarantees which are recognized as indispensable by civihzed

peoples." Yet, who judges what a regularly constituted court is? Be-

cause Americans claim they cannot distinguish a civilian from a non-

civilian, how can any civilian be secured his rights as a civilian?

Excerpt from Student 5/
*"

Another aspect to be brought up is whether the occurrence is

actually more terrible than the war, itself, in Vietnam. Firsdy, if a bomb

had been dropped and kiUed the same people, would such an issue have

been propagandized around the world? Not necessarily. Morally, if a

person is killed by a bomb or by a gun pointed at his ehest, makes no

difference. The person will surely be dead either way. Does it make a

difference which way he is killed? Secondly, the people killed were

civilians. The incident was not accidental. Whether or not it was

planned, the United States is as responsible for its crime as Germany

was of its crimes.

Excerpt from Student 6:

In a country where technology is ruling humanity and where

mechanical murder of civilians from planes is overlooked, the slaying

of civilians by the hands of soldiers was particularly shocking. Many

critics of war ask what the difference is—why is there a distinction in

killing of whether or not the men can see whom they are killing.

(People show little concern over the firebombings of Dresden in

which 150,000 Germans were killed.)

Mylai is also a legal dilemma. Civilians cannot be court-martialled

for crimes they committed during military Service. Legislation müst be

enacted, such as trying men in federal courts for crimes committed

while in the military. Another problem is whether or not these men can

receive a fair trial. The men will plead that they acted under superior

Orders. But our laws concerning war crimes and related acts are defined.

They forbid torture, looting, and killing spies or other persons who

have commited hostile acts without a trial. A soldier is justified in not

foUowing an order if "a man of ordinary sense and understanding

would know it to be illegal." But instant obedience is preached by the

Army, and in combat a man may be executed on the spot for dis-

obedience.
. . „ * u

One main issue is where the Orders came from originally. Another

is whether the killing was necessary. Says a Boston law professor, "If
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the court buys the argument that under the circumstances it was

necessary to destroy the village for the preservation of Calley's men,

and that this was the field policy of the Army, then I could see a verdict

of not guilty. But that's a dreadful moral position for this nation to

end up with." Men are morally responsible for their acts in war under

the Nuremberg trials. Humanity comes before obedience to orders

of crimes.

Excerpt from Student 7:

Psychologically, war impresses many new conditions upon the

soldier. Indoctrination, propaganda, and other similar Operations are

usually used to the füllest in order to adequately condition a soldier

against the enemy. But certainly this cannot justify the actions of these

soldiers. The massacre of women, children and elderly people cannot

possibly come under the justifications of war. It is questionable whether

women and babies would serve as an adequate threat to our national

security. War is hell, and the sooner men realize that it is not just a

game, the sooner we'U be able to extricate ourselves from involvements

like Vietnam.

Excerpt from Student 8:

First of all, the Mylai incident brings to mind the lesson of the

Nuremberg Trials of 1945-46. It brings, I feel, to focus and into true

perspective the historical issue of the killings. Attorney Telford Taylor,

American prosecutor at the Nuremberg war trials, said that the lesson

learned there (that the atrocities committed by the Nazis were not

done by "individual monsters" but by very ordinary people) is being

driven home in a very direct way. Taylor comments, when asked about

the massacre, that the plea of being under orders was not recognized

as a viable defense under American, British, and German military law.

But, he continues, that there are many circumstances where the soldier

simply cannot be expected to know what the ins or outs and rights or

wrongs of the matter are. One must look with the greatest sympathy

on the soldiers and officers caught up in the terrible difficulties of guer-

rilla warfare such as in the war in Vietnam.

This leads one to the moral and psychological issues brought out

by the incident. Morally, any killing is wrong and a crime, but because

of a thing called war and its rules of war, killing is justified so long as

the war involved is sanctioning self-defense and punishing aggression—

a Machiavellian concept of war as a legitimate instrument of policy

making. It seems now, suddenly, the American people have become

aware of their "morals" and have already zealously tried, convicted, and

condenmed the men accused of the massacre. Instead, if they in truth

have morals, they and the press (who, I feel, have gone far beyond

the limits in their encouragement of condusion jumping resulting from
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comment and inflammatory photographs that contribute to the mas-

ochistic hysteria) should strike to condemn war rather than condemn

the men who are the victims of this most confused and brutal war

After aU how can anyone send men to war and not risk their moral

disintegration. . ^

Furthermore I submit that instead of pondering on the legahty ot

the kiUings, one should ask if war is legal; for, in fact, the circumstances

arising from war are then justifiable. The drawing, taken from the edi-

torial page of the Los Angeles Times, perfectly expresses my feelmgs.

(The Student attached a cartoon depicting a battle-weary soldier Stand-

ing under the bloody inscription "My Lai Massacre." In the caption he

asks, "How About All of War on Trial?")

Edifor's Suggestions for Further Study and Discussion

FILMS

The Anderson Platoon, direaed by Pierre Schoendorter, 65 minutes

black and white, depicts the sufferings and risks of the American field

soldier in Vietnam. May be used to give his perspective on the war.

Available from Contemporary Films, McGraw-Hill Book Co., 330 West

42 St., New York, N.Y. 10036.

In the Year of the Pig, directed by Emile de Antonio, 105 minutes,

black and white, available from American Dociimentary Films Takes a

strong stand against American involvement in Vietnam and does so

by depicting actual events which might be construed as war crimes.

Also gives a good historic overview going back to the pre-World War

II French colonial period.

PERIODICALS

"Mylai" Seymour Hersh, Harpef's Magazine, May 1970, pp. 53-84.

Although graphic in much of the description, brevity spätes the reader

much of the detailed horror in other accounts of the atrocities in Viet-

nam. Provides the Single most useful short factual description which can

be used as a basis for discussion.

"Our Mylai of 1900," Stuart C. Miller, Transaction, September 1970,

pp 19-28 An account of an incident in the Philippines which led to a

court martial for war crimes. Offers specific comparisons to Viemam

and interesting photographs. Provides an excellent vehicle for bringing

historic perspective to recent events.

BOOKS

At War With Asia, Noam Chomsky, Pantheon, 1970, 313 pp-, $7.95.

Critical of American policy in Vietnam and the methods by which it is
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carried out, this book provides an overview of the eflFects of counter-

insurgency as carried out by a technologically advanced nation against

a rural village society.

The Indochina Story, Committee of Concerned Asian Scholars, Bantam,

October 1970, 300 pp. (paperback) $1.25. Deals with war crimes

within the context of a critique and analysis of United States policy in

Vietnam. WeU-documented historic approach, contains a chronology, as

well as detailed bibliography.

Teaching About Dissent and the Draft

by JACK R. FRAENKEL

Most young American males who are eligible to be drafted, if

and when they are called, accept their Situation without thinking much

about it. Some do think about it but decide to accept their fate anyway.

A smaU but steadily growing number of individuals, how^r are

refusing induction. They respond in several ways. Some seek defermen

-for numerous reasons, legitimate and iUegitimate. Some burn thei^

draft Cards. Some overtly resist and go to jail. And some flee the United

States to seek asylum elsewhere. Their schools have given few youths

the opporninity to reflea upon the merits and consequences of these

and other alternatives. , j ^ r,^^
These who refuse induction, not to mention those who desert from

the armed forces after being induaed, do so for a yariety of reaso^^^^

Some consider the current war in Vietnam "illegal or immoral er

both. Some object to having their lives interrupted. Som^^^old that aU

war is immoral, and that to participate as a member of the .^ü
ta^^ is

an immoral aa. Some believe in the war but want the other side to wia

Some are conscience-stricken-they inwardly and outwardly
ff^^^^

thought that they themselves may be called upon to kill other hum^^

beinis under circumstances that they would consider to be crimes of

war. And some fear that they will be kiUed themselves.

The whole question of miUtary Service therefore represents not only

one of the most pressing political issues of our time but also a profound

personal problem for many young men in our
f^«"^^^^^^^^^^

well as their families and friends. Though personal in nature, the^i^

and political consequences of the problem require that ^^ ^e consi^^^^^

serio^ly in courses dealing with public issues. It is my contention m

faa, thit the discussion of such issues should comprise
^^l^^^^'^

secoadary school social studies and they should be systematicaUy ex-

plored by every social studies teacher m the land.
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How might teachers help students explore such issues in their class-

rooms? Let me outline briefly one strategy that offers promise.

If students are to use effectively the information they obtain and
apply it to the resolution of either personal problems or social issues,

they must be encouraged to establish connections and relationships

among otherwise unrelated pieces of specific information. The ability to

establish valid relationships, i.e. Statements supported by evidence, is

essentially one of forming, using, and validating generalizations. Such
a process is vital to reaching a reasoned position on any disputed issue.

Getting students to make warranted generalizations involves essen-

tially three steps:

1. They must look at two or more diflFerent samples of content

with the same questions in mind. For example, what are the various

reasons for refusing to serve in the armed forces offered by a num-
ber of dissenters?

2. They must then explain the data they have obtained by deter-

mining why various individuals differ in their reasons. For instance,

why do some give a moral reason, some a legal one, and some
personal reasons?

3. They must then offer a generalization by inferring what are the

common factors and differences involved in a number of simations.

For example, they might identify similar reasons that could be
categorized as moral, legal, personal, etc., and explain how and
why they are similar.

An interesting device for opening discussion of dissent from the

draft and getting students to generalize about the phenomenon is to

offer a set of cases or brief descriptions of actual instances in which
young men refused induction. Students might offer cases that they

themselves know about.

A sequence of questions that a teacher might use to help students

formulate generalizations is illustrated below:

—^What happened in each of these experiences?—^Why do you suppose it happened as it did?

—In what ways are the descriptions different? Similar?
•—How would you explain these similarities and differences?

Note that the same questions are to be asked of each account in

a definite order. This order is based on the assumption that students

must understand what is occurring in each instance before they will be
able to explain why it is occurring. They must decide how two or
more instances are similar or different before they will be able to

explain why they are similar or different.
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Getting students to generalize is not as easy as it may seem. If they

are to suggest relationships that are anything more than trivial truisins,

they wiU have to make inferences which go beyond that which is di-

rectly given them in the cases or whatever study material is used. In

the above example, they must not only identify and understand but

also generalize about the reasons offered by the dissenters, and m turn

make further generalizations by comparing and contrastmg the gen-

eralizations which different members of the class suggest. They might

then obtain information about dissent in other phases of military

Service or warfare, such as cases in which individual soldiers refused to

follow Orders, troop mutinies, or objections to certain actions (from

particular combat instances to the entire war System).

In this strategy, an effective starting point is to begin with Student

concerns. Indeed, all classroom Instruction and investigation should

originate there. We might first ask students to think of an incident in

which they themselves dissented (e.g. against a parental dictum, or a

school rule), to State their reasons for so dissenting, and to describe

how they feit about their action. They might then suggest a rather

narrow Statement (narrow in the sense that it only applies to them-

selves) as to why people dissent in a particular Situation.

The class can now be assisted to broaden the applicability of their

generalization. Students can be asked to consider how other people

might feel about dissent. Information can be obtained about various

people who have dissented, such as the German theologian Dietrich

Bonhoeffer, the Anglican priest Michael Scott, the American medical

officer, aptain Levy, the Soviet writer Yuri Daniel, the French writer

Jean-Paul Sartre, or the young man down the street who refused induc-

tion Different learning aaivities can be employed, such as reading,

interviewing, and inviting Speakers to class, the individuals' reasoris for

dissenting can be reviewed and their feelings about dissent considered.

General Statements about each of the different dissenting individuals

can be expressed, these generalizations compared, and then as inclusive

and broadly applicable a generalization as possible can be suggested

and evaluated. This last Step is probably the most significant^ By eval-

uating generalizations about dissent from certain forms of military

activity and various forms of warfare, students wiU have to come to

grips not only with societal values about individual rights and warfare

but also their own personal values. They will have to understand the

social consequences of individual actions and face up to the fact that

personal values sometimes conflict with social values. Such conflias

represent a major problem for our young people, and the schools have

an Obligation to help them deal with it. Helping students to develop

the ability to generalize and subsequently to evaluate is one way ot

fulfiUing that responsibility.

The greatest difficulty which students have in learning how to make

ijoiexences and generalizations of a more than trivial nature hes.m th?

5$



fact that they have had little practice in the past in going beyond what

they find on the prinred page. Many are conditioned to accept as literai

gospel that which is on the pages of their textbooks and other sources,

and are discouraged from abstracting important ideas from these same

pages. Trained to settle for specific answers as found in the text, they

are uneasy about probing the information given there. They have no

model for "going beyond the data," and certainly no experience in

handling general issues and value conflicts. An 18-year-old or a 20-year-

old "regulär soldier," faced with the question of what to do when his

life is threatened by a six-year-old "irregulär" who happens to be a

guerrilla with a hand grenade, has usually had little from his schooling

that will help him. If his country and his Commanders expect him to

react with anything more than his guts, then the schools had better

help him learn how to use his head. Suitable teaching techniques such

as the inducing of generalizations are being devised. They must be

more widely used in our classrooms and responsibility applied to issues

which concern and affect students, if the schools are to help students

develop the capacity to envision and consider the füll ränge of alterna-

tives that exist even in areas of sharp controversy.

Editor's Suggestions for Further Study and Discussion

FILMS

Either of the following will provide a good basis for discussion of

the draft and dissent. Both are available from American Documentary

Films.

Some Won't Go, directed by Gil Toff, 50 minutes, black and white,

depicts the draft through the eyes of resisters.

Sons and Daughters, directed by J. StoU, 90 minutes, black and white.

A streng indictment by youth of the war, the draft, and military training.

PERIODICALS

INTERCOM, November/December 1969, focusing on Conscience and

War, contains very useful resource suggestions on the subject of the

draft, dissent, and the rights of the military.

"Nuremberg and Vietnam," Telford Taylor, war/peace REPORT, No-

vember 1970, is an article taken from his book on the subject. Taylor

reviews American attitudes (both military and civilian) toward the

atrocities, but more importantly for those interested in teaching about

such events in relation to the draft, he discusses the rights of the sol-

diers on trial and cites significant earlier cases: i.e., Levy and DuflFy.

"Song My & Phoenix Operation," Diane Leonetti, Fellowship, March

1970. Against the backdrop of an indictment of the Phoenix program,
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describes the case of two dissenters, Reitemeyer and Cohn, who won

S^tat^^^^^^^ same issue, "Our Sons Are Both Executioners and

VktfmsTby Robert J.
Lifton, is a compassionate v.ew of the phght

of the American soldier in guernUa warfare.

BOOKS

The series edited by Dr. Fraenkel, INQUIRY INTO CRUCIAL social

SoBLEMS contains Lo useful titles for smdy of th.s

^J^^^;^.^^
Bressler and Leo A. Bressler, Country, Conscience and Conscnptwn,

and Frank Kane, Voices of Dissent.

The Limits of War, PUBLIC ISSUES SERIES, American Education Publi-

li.^ru:Lo. Center, Columbus, Ohio 43216, 1970. Contams a

good Short account of the Howard B. Levy case.

The BaHle of Algiers:

A War of Liberation

by MARGARET CARTER

In the classroom "war crimes" are often di^^tant -ems ^aed by

other people in other lands at other times. Students --nte 1
Ä

holdinV forth with aloof verbalization, because they

^^^J^^ 7°^^^^^^

'n.e complexities of the question of what co-t.tutes cnm^^^^^^ aaion

in pursuit of a "just" cause are often not reahzed ^^ the stud^^^^^^

poLry material. However, the sounds ^^^
^^'^^'l^^^^^^^^^

Sn offer opportunities for the affective involvement of

^^f^^^^^^^^^

analysis of feelings, values, and attitudes toward the issues of respon

"^^ S^'of Algiers, director Gülo Pontecor^ pr^M. the

texture and tone of a revolution. He caut.ons the v-wer ^h^^^^^^^^^^^

does not contain any newsreel footage and f^J^^l/^^^^^^
of specific events in Algeria during the years from

^f^'^^^^^^
the Linv film the hand-held Cameras, and the naturalness of the aao«

t-h 't 'tS; is for real." Indeed, the scenes ^^^^-^^^t^fZ
have so much impact that under no circumstances should it be shown

without previewing by the teacher or discussion

^^^f' ^ ^^
When the terrorists intensify their cam^ign '^''\^^^''^^

^^^
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and line of the National Liberation Front is neatly chaiked on the

blackboard, to be filled in with names of rebels. The Colonel hesitates

for a moment and points out that the job might be considered dirty or

distasteful because it will be necessary to use torture. But, he assures

his soldiers, it is their duty and is absolutely necessary.

The Story focuses on Ali la Pointe, the last name to be filled in on

the Chart. He is cornered in a walled-up cubicle in a house in the

Casbah. With him in the cramped Space are a young, newly married

couple and a small boy who have each played an active role in the

terrorist activities. The Colonel asks them to surrender, or at least to

send out the woman and the child.

As the paratroopers prepare to blow up the building, a series of

flashbacks traces the development of the illiterate boy of the streets who
finds personal identity and purpose in the NLF. We see Ali encounter-

ing Frenchmen and each time being classified as "an Arab," a worthless

Algerian. He, in turn, sees a European as an oppressor. Neither French-

man nor Algerian sees another human being . . . only "the enemy."

Through the flashbacks the viewer is able to foUow the escalation

of murder and destruction as the two opposing groups become locked

into their dedicated death struggle. Neither side exhibits concern with

human life. There are no "innocents." Every individual is classified as

"Arab" or "European" and, therefore, "friend" or "enemy." For instance,

one group blows up whole apartment houses at night, while the other

knifes a doctor on an emergency call and uses his ambulance to run

down people who just happen to be on the street. In this climate of

violence the only thing that matters is the liquidation of "the other

side."

Who "wins" in the end? Well, the Colonel feels victorlous because

his Chart is completed, but in a flash forward of several years the people

of the Casbah take to the streets in huge numbers to drive the French

back across the Mediterranean. A voice asks the crowd, "What do you

want?" And the crowd replies, "We want our freedom! Long live

Algeria!"

Discussion Ideas

EMOTIONAL RESPONSE

. How do the students feel about the film? With whom do they

sympathize or identify? Why? What might have been the "feelings"

of Ali, the Colonel, the parents of the small boy, or the wife of the

doctor?

In 1966 the French Government barred from France the co-pro-

ducer and former guerrilla, Yacef Saadi, because they feared "incidents

that could disturb public order." Can students explain this attitude?

.. . .Come back.to these ideas again after further dis"Cussioij.
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VALUES

Students should be able to State the positions held by the French

and tl Algerians, pointing out the values held and cons.dered most

important.

LABELS

Give consideration to the meaning of "d^humanization." T^ere ate

enough examples of Frenchmen and Algetians con rontmg each othe

n their everyday activities to enable students to make
'f-"-"J^J

he dehumaSza'ion of individuals seen through group
'f'-

^=
/^^^^

news can provide them with current examples from all parts of the

""
What happens when we label someone as •;*e enemy"? Qn he

stiU be a petson? Does he have "human rights ? Why?

RESPONSIBILITY

Students might be asked to respond to such
"«f""^"^ff_j ^„

( 1
1 "These t>eoDle were all good and honorable. They were forced to

aal^Xt because tiy were caught up in B.ory,. se.uence

of events over which they had no control.
_

(2 ) "AU means are justified if we believe our cause is r.ght.

ALTERNATIVES

Give consideration to the possibility of anyf'"«j^^^^^tj^^^^^^
open to (1) individuals such as a^I^er un er Colonel ^ht.^

ThTtt "borint^darSl. or the doctor. (2) the NLF,

(3) the French Government, and (4) other governments.

JUSTICE

To whom could Ali have appealed under the colonial System for a

fair hearing?
, :„Hirial svstem that could have pre-

Can the students envision a l^'^'^'^^^ '""
, , „„„la have

might the cause of rebels be assured a fair hearmg?

WARFARE AND CRIME

Would students classify any of the ß^'^X^t t^e pur^ü^of

Can they explain their arjswers? Can acts performed P

iiistice ever be considered criminal.' wny.
fieneva

'

WerlLy of these victims of violence "proteaed by the Geneva

Conventions?
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Since the laws of warfare and various Conventions about the treat-

ment of prisoners and civilians have often been violated, and no nation

which has engaged in war is without blame, what should we do? Con-
sidcr among others these possibilities: (1) accept this condition as an
inevitable "fact of life," ( 2 ) make new laws on the conduct of warfare,

(3) revise enforcement procedures of the old laws and "crack down"
on the offenders.

ACTIVITIES

1. Have three girls do soliloquies of the thoughts of the three

Algerian women as they disguised themselves in order to carry out
their terrorist assignments.

2. Students could select other revolutions—checking to see if other

groups of rebels have resorted to campaigns of terror.

3. An "Ali" might present his case to the Court of Mankind and
call upon "witnesses" who were Frenchmen or Algerians depiaed in

The Battle of Algiers.

4. Shift the setting of #3 to another revolution, e.g. the American
Colonies in 1770, with "Ali" a Yankee Patriot and the Colonel an En-
glish general. Students could consider whether or not the struggle was
diflFerent and whether those two adversaries regarded each other in a

manner similar to that of Colonel Mathieu and Ali.

Editor's Suggestions for Further Study and Discussion

FILMS

The Battle of Algiers, direaed by Gillo Pontecorvo, 123 minutes, black
and white, available from American Documentary Films (which also

distributes various other films on wars of liberation: write for catalog),

336 West 84 St., New York, N.Y. 10024 or 379 Bay St., San Fran-

cisco, Calif. 94133.

Algeria—What Price Freedom, produced by NET, 54 minutes, black
and white, a more objeaive documentary, available from Indiana Uni-
versity, Audiovisual Center, Bloomington, Indiana 47405.

PERIODICALS

"Body Count: The EJegrading Illusion," Nation, November 16, 1970,

pp. 486-489. Offers some insights on a professional soldier's perspec-

tives on one of the most dehumanizing practices of the Vietnam war.
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BOOKS

A Dying Colonialism. Franz Fanon, Grove Press, 181 pp., $1-95 (paf«-

back) An account of the Algerian struggle for independence which

cotrs the aspeas of civilian victims and the dehumanizmg aspects of

che colonial s^tem, and the response of revolut.onary guernlla warfare.

DRAMA

US Blancs, Lorraine Hansberry (final text adapted ^V Robert Nemkoff)

not vet cublished play currently being performed at the Ix)ngacre

Theat e in New Yofk City. In gripping theatrical form, ra.ses the same

l^ZTrfeBanle of ig.V.l<olonialism. aehuman.zat.on vieler.^

and racism-in a setting of sub-Sahara Afr.ca. Recommended to those

in the New York mettopolitan area.

Twenty-five Years from Hiroshima

by JONATHAN WEIL

•n,e film Hiroshima-Nagasaki, August 1945 begins -;*;h= '«^8«

of the mushroom cloud and then probes the de«^«at.on '° de«:'J>e
the

„ences of the world's first atomic attack. W'* th.s filmjd orhe^

new materials, the dassroom t^*-/..'°°'.'^^°.''^S'°
I^^.'T conT-

image of the mushroom cloud and inqu.re mto ^°™^ f ^^^^n
quences and issues related to the use of weapons °f. «^' <^"~
The film, produced by the Center for Mass

^^^^^^^^^^^l^'Z-
bia University, is based on photographs made by nme J^P^"^^ «^
eramen. Shot during the days and weeks foUowmg the 1945 dropp^ng

of two atomic bombs, the footage had been dass.fied ^Y Ae Un«^

States military authorities and barred from =^1
P"''^'^J'^Ä the

by the Japanese leaders over the past twenty-five years finally led

'"^Z^agasaki, Augus, 1945^^^^'Zi:SZ
of nuclear war. It is in a very real sense a •''>«°f .'''"'•^„^ ' y _,e-

discussion leader should show it without
^[-'^^^^^^^^^ttZl

pare his audience for its emotional
''^f^'' ^^t^^T^l^ ,est of

agony and despair, it teUs about people forced apart f~"^ «^ '"_

th^e h^uman coLunity through J -i^-jX^thliÄe^"
the first victims of a nuclear attack. ^ eacher sno

^^ ^ence
careful assessment of the students' ab.h^ °£' 7* ^ nJLed of

of witnessing actual d*'^"'^"°°-*™ Heve op a ckssroom
Hiroshima and Nagasaki. It .s also .mpottant to develop
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Unit that helps eliminate the feelings of helplessness left by the film.

One resource for this is Hiroshima: A Study in Science, Politics and the

Ethics of War, by Jonathan Harris, a unit in the AMHERST project

SERIES, published by Addison-Wesley, which documents the reflections

and exchanges among American wartime leaders prior to the decision

to use these weapons.

The combined use of the film, the Amherst unit, and the Shimoda

Case (described below) provides a unique basis for a discussion of the

rights and responsibilities of individuals in the war System. If the film

offers a disturbing picmre for the viewers, the case provides an excel-

lent opportunity for students to reflect upon the international institu-

tions and processes responsible, while the Amherst unit provrdes read-

ings for inquiries into the "science, politics and ethics of war."

The Shimoda X!äse^'Ulthough mentioned infrequently in discussions

of the Hiroshima bombing, has a very special significance to the Prob-

lems of the human person in the war System. In it, a vanquished nation

was asked to pass judgment on the conduct of the war by the victor,

and a national court had to rule upon the rights of individuals

under international law. In 1955, Ryuichi Shimoda and four other

plaintiffs brought suit against the Japanese Government, asking modest

compensation for injuries suifered in the atomic attack. Their case was

presented in a Tokyo District Court, where they argued that the use of

atomic bombs violated international law, citing several treaties and

agreements which prohibited the use of such weapons against civilian

populations. Neither Hiroshima nor Nagasaki, they noted, had been

Centers of war production or contained important military bases or

targets. These undefended cities had been attacked by surprise. In addi-

tion, they claimed violation of domestic law of Japan, where homicide

is excused only if justifiable under international law.

In its argument, the Japanese Government was obliged to defend

the use of the atomic bombs by the United States. As the defendant, it

readily conceded the facts about the bombing of Hiroshima and

Nagasaki, including the grievous damage suffered by the Japanese

people. The defense claimed, however, that there were no specific legal

prohibitions against the use of atomic weapons, which were unknown

when the Geneva Conventions were drafted, and that the plaintiffs,

being individuals, had no rights to claim damages under interna-

tional law.

In considering the arguments of the contesting parties, the court

ruled that these were in fact the only issues in dispute—the legality

of atomic bombings and the rights of individuals to claim damages from

violation of international law. The court held that the atomic attacks

upon Hiroshima and Nagasaki were in violation of international law

and further ruled that a belligerent is liable for damages when it il-

legally injures another belligerent. But, the court stated, the plaintiffs
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had no right to claim damages, since international law applies only to

governments, and reguläres relations among governments wh.ch ha.e

Jwen their assent to such regulations. The Umted States was hable and

ft should have paid Japan, but the plaintiff could not collect because n-

diviTals have no rights in international law other than as represented

by their nation States.

Procedures for Inquiry and Discussion

STATING THE ISSUES

The atomic bombings of Japan raise some critical issues of human

rights and warfare. Some of the most crucial among them are:

1 Should weapons such as nuclear devices and chemical and bac-

teriobgicalagents be added to the list of practices of war outlawed b/

atlS Wh? did the United States fail to vote in ^--f *-"*;
tion against the use of nuclear weapons approved by the Ge"era' As

sembly in i960? And why did we oppose a resolution to add massive

bombfng of civilians and the use of chemical weapons to the hst out-

lawed by the Geneva Convention?

2 Do we need new procedures for defining, preventing and prose-

cuting crimes of war, and for distinguishing between combatams and

noncombatants?

3. What rights do individuals have in international 1^^? ShouW

the victims of war crimes have the right to sue in co««s of a- f so

in which courts? Do we need new mstitutions and procedures

protecting human rights in warfare?

SHOWING THE FliM Hiroshima-Nagasaki, August, 194^

Before showing the film it is important to provide b^ckg^°""4°"

what the film deplas and the circumstances of i^ P;»^™ «'^

shi:na-Nagasaki, Augus, 1945 is an actual --^^ °f even^ Jt o^^

furred in these two Japanese cities immediately after the bombs were

Zpped S wandirLg through scenes of utter J-«-^-
andle. the cameramen entered ^^^^'^^'^^^XflZtZtc^^^
mutilations and radiation bums suffered by

«^Xlnd that they

there are highly affecting close-ups, Viewers should und«^^^^^ hat they

may leave during the

;^°tfiinaS''Su -S^^^^^^

ToX'Är^tthThtibTsSngVtfa in the film A^

itlfo^tldsee this film. Voumjht^^^^^^^^^^^^^

long-term consequences of this event to the peopie

to the world.
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THE SHIMODA GASE

Provide the group with the basic facts of the Shimoda Gase. Divide

them into smaller groups and pose the questions listed below. Have

each group select a chairman and a recorder. After enough time for

research and/or exploration, iiave each chairman report his group's

thinking to the class, and open each topic for general discussion.

Questions for the Shimoda Gase:

1. Although the United States used the atomic bomb in 1945, what

would have been our attitude had the Germans used it in a last,

desperate effort to avoid defeat? ^

2. Would die ruling of a world court have been more significant

than the ruling of a Japanese court? Why?

3. What gaps do you think exist in international law between the

establishment of individual responsibilities and the protection of indi-

vidual rights?

4. Why do those injured in international conflicts have no personal

legal right to redress for the damages they have suffered? Should they

have such right? If you believe they should, how could such procedures

be established and carried out?

THE AMHERST PROJECT UNIT

Have the group read the Hiroshima unit by Jonathan Harris, then

review the conclusions reached in the discussions of the Shimoda case.

Ask if their opinions have been changed by knowing the decision-mak-

ing factors in the case. If so, how so? Does the unit provide any helpful

insights into questions of individual responsibility? Does it assist in

drawing general conclusions about the morality and efficacy of the

war System?

SUMMING UP—ADDITIONAL QUESTIONS

FOR THOUGHT AND DISCUSSION

There are many ways in which you may want to conclude this unit

of study. Often useful is the introduction of a new and related item or

way of looking at the material studied. The questions listed below sug-

gest other relevant matters for Student discussion.

1. To what extent is the international law cited in the Shimoda

Case enforceable under the present international System? How could

enforcement be extended?

2. What procedures exist for resolving conflict and Controlling vio-

lence in national societies? in the international Community? Are these

procedures adequate?
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} What practices exist within nations to defend individuak

against crimes and to assute their civil and human t.ghts?

4 Thinking back to what happened at Hitoshima and Nagasaki

to protection of individual rights?

5 Give arguments for and against war crimes trials. Do« the Dec-

larationöf Human Rights provide validity for such procedures? Who

should conduct such trials?

Suggested Readings

Richard A. Falk and Saul Mendlovitz (eds.) «^ S,«..,y of WoM

Order, Volume I, World Law ^""«1. N^" York^

Richard A Falk, "The Glaimants of Hiroshima, Peaceh Fossft?ie ea

of War, Addison-Wesley, Palo Alte, Cahf., 1970.

John Hersey, Hiroshima, 1946, Bantam 75^.

John Feis, The Atomic Bomb ard the Endof World War 11, fr

University Press, Princeton, N.J., 1966.

Editor's Suggestions for Further Study and Dis.ussion

FILMS .

Hiroshima-Nagasaki, August, 1945, Pf"«^^^o^L^Co«'
minutes, black & white, available from ^^ Center for Mass Co

cations, Columbia University, New York. N.Y. 10027.

Hiroshima, Mon Amour,,i.ae, by A'^" ^-^clt-^s^t
& white, French with subtitles, y'^Ilf^^^^ MaSesten Park-

after the faa. Available from Audio Fihn Center, 34 Macv

way S.. Mt. Vernon. N.Y. 10550.

New York, N.Y. 10019.
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BOOKS

Peace Is Possible, Elizabeth Hollins, Grossman, 350 pp., $1.75. Avail-

able from World Law Fund. Contains a detailed account of the Shimoda

Case and Robert J.
Lifton's article on Hiroshima.

DefoUation, Thomas Whiteside, Ballantine, 143 pp. A very thorough

report on the consequences of the use of herbicides in Vietnam. Of

special interest to those who study in detail the Shimoda case and the

decision regarding the bomb.

The Destruction of Indochina, Stanford Biology Study Group (Box

3724, Stanford, Calif. 94305), 1970. A shorter treatment of...the topic

covered by Whiteside.

Michael Scott:
An Individual and the International System

by BETTY REARDON

When we reflect upon the issues and problems of individual rights

and responsibilities in the international System, the negative aspects

often dominate and we find ourselves thinking only of "criminal re-

sponsibility" and of the need to restrain, more than the need to facilitate,

the actions of individuals. There are, however, some who have dedi-

cated themselves to positive courses of action within the realm of

international politics. From them we can learn much about how to

influence the System toward the fulfillment and extension of the rights

of the human person.

In a series of conversations with one such person, Reverend Michael

Scott, I learned something about the outlook and strategies of someone

who has attempted to deal with international System problems from the

perspective and within the resources of a Single human being. Some
of his observations, I believe, will be of interest to those concerned

about replacing the war System with more humane modes of conflict

resolution.

For years Michael Scott has been Coming to the UN General As-

sembly in an effort to remedy a grave injustice imposed by one nation

State upon a minority group subject to its political power. As Reverend

Scott views the Situation, the basic injustice in Southwest Africa is dis-

crimination against the native inhabitants because "they were what

they were," a culture different from the ruling classes of the Union of

South Africa. Indeed, he recognizes that other colonial powers have
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enslaved and annihilated large numbers of people but the .^"i^;;^^^;-

uation in this case is the continuation and expansion of this pohcy of

'-''^•JZ^ ^^i^fä Have no vote, no re^esen.

don^lthin the government, no way of H-ng the--^^^^^^^^^^

^

their needs heeded by South African decision-makers. ^e they are sub

iect to the political decisions of the State and required to pay no le^

a^es than those people who do enjoy civil rights. In virtually every

af^ct of life thesfpeople are separated from those who go-^^^^^^

T^y have, in effect, been dehumanized to the point of bemg simply a

basic resource So dehumanized in fact, that even into the 20th cen-

""Z hum- were hunted, slain, subjected to taxidermy and
p^^^^^^^^^^

. displayed in museums. The administration of Southwest Africa is a

1 clear case of institutional violence.
^^ ^^^.^

There was no recourse open to tnese peupic lw

cond^^n Pdor to the estabUsLent of the United

f^^^^^^^
virtually no Channels through which they could seek )"' '^;- U"" ''

cently there were no means, and no hope of bu'ldmg the means of

taS their rights by force. Glimmers of hope of ,ust.ce through n-

Sonal adjudicatLn, however. began » A'^'^- J^^^td Je«
Nations heard their pleas through the vo.ce of M'cbael Scott and Ottos

like him mainly scholars and clergymen. The roles of 5"*
'"f'^

•

öf the World Council of Churches, the U--;^ N«--;
-f^^^^^;

national Court of Justice, in the Southwest
f
""

-/ "^^^"^^I^U
Illustration of the multlplicity of actors m the world System, lapecia. y

inte s ng i the role of one individual working " 0PP<«'"°" 5°
^

na'on"! for the rights of certain human persons who are unable to

rSishtmei f::;: lÄd™ clitio.^^^^^^^^^

CO bring these conditions to the «'-"°"
;/£, I^rthe 15 t£s were

the United States. At that t.me he beheved that .f the ^°^°

known they would be changed. Gradua ly l^^ «^ ^
^^r ,ested

changing the Situation requ.red ^'"^^^ ^^^l^^^Zi.. suSerin^

rSSfÄeÄngS^Ä of South Africa.
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Scott's involvement in the case began shortly after his release from

a jail sentence, imposed upon him for having sat in with mine workers

protesting employment conditions. As the only European then known

to these Africans to have a concern with their problems, he was ap-

proached by the people of the area now known as Namibia, and asked

to plead their cause before the United Nations. Their chief came to

Scott and told him the long tale of his peoples' oppression. Their lands

had first been taken from them by the Germans, and their hope of

reclaiming them after the first World War ended when the South

African Government received these lands as a mandated territory from

the League of Nations. One oppressor had been replaced by another.

The Second World War, which had been fought for the "four free-

doms," had not advanced their fortunes in the least.

Although feeling less than adequate as a representative of these

people, it was clear to Scott that they had no other voice. Accepting this

Charge, he began the suit on their behalf, on the basis that the UN was

the legitimate successor of the League and could return their lands to

them once the violation of the conditions of mandate had been docu-

mented before the international body.

Scott had no personal funds and lost his institutional association

with the Church of England, which he had counted on as his main re-

source, when his license was revoked by the Bishops of South Africa.

Eflforts were made to discredit him as a responsible representative of

the people whose cause he had taken up. He persisted, however, and it

ultimately became apparent to the United Nations and to responsible

individuals outside South Africa that there was inherent justice in his

cause. He gained assistance from many people, one being the Bishop

of Chichester in England, an outstanding ecumenicist who issued him a

license to preach wherever he was invited to do so, thereby enabling

him to Support himself. Some agencies became interested in the cause,

including the International Commission of Jurists.

One high moment of hope was dashed when after years of effort

the case was at last brought before the International Tribunal at The

Hague, which then refused to rule on it on a technical basis. In 1969,

there were some hopeful developments. The Security Council acknowl-

edged the termination of the South African mandate—a termination

which the General Assembly had already declared in 1966—^but even

more important, actions began to be taken indicating that the UN's

Fourth Committee, set up to govern Namibia on behalf of the United

Nations, assumed that it indeed had that power. Individual Namibians

now had some Status in the international Community by virtue of travel

documents issued to them as a kind of "United Nations passport." In

the spring of 1970, Reverend Scott presented to the Committee a po-

tentially precedent-setting proposal drafted by Professor Gidon Gottlieb

of New York University for a UN coinmission tö hear the daims of

the Namibians.
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The case points up two very significant faaors currently at work

in the international System; the unrestrained and often perverse power

of the nation State and the persistence and courage of certain mdmduals

dedicated to transforming that System into one capable of achic^mg

justice The Government of South Africa continues to defy the United

Nations, even after a General Assembly resolution of 1969 stating

that the Situation was a threat to the peace and expressmg solidarity

with the people of Namibia in their legitimate struggle agamst foreign

occupation." , ,

Reverend Scott continued to oppose some of the most powerhil

forces in his own nation, and in his testimony of October 1970 raised

some very clear questions of specific individual responsibility for the

flagrant injustices in Southwest Africa. Ht contended that the Gov-

ernment of the Union of South Africa is aided in its defiance of the

international Community, as represented by the United Nations, by

certain individuals in the United Kingdom, and that these included

members of the Cabinet who have profitable investments m the area

which they wish to protect, even if it means the use of force. There

is unrestrained power opposing the Namibian cause, whose advocates

mostly clergymen and scholars, seek to achieve their goal through

procedural and juridical methods. The resolution of this case can

have significant impact on the development of the international

'^' R^^verend Scott perceives the significance of this and therefore

continues his struggle. He sees also that flagrant violations of the

rights of human persons can lead to open hostilities and armed

violence. If some legitimate attempts to redress injustice are con-

tinuaUy frustrated, the oppressed may themselves become violator of

human rights, and insurgency can be a major threat to the P^ace. Sou h

west Africa has the potential for exploding into the kind of warfare

conducted in Vietnam; in Nagaland, India; in Biafra; ^nd m so rmny

places of the world where minorities are struggling against the power

of major nation states. Scott points out that continued fnis^ration can

only lead to more desperate measures. People fighting for their identty

and human existence do not give up easily, he observes noting par^

ticularly the case of the Nagas, a people little known ^u^^^t^'^
^l^f^

in the hiU country where India borders on Burma^
^^^^^^J^ with

the Nagas, also /ided by Scott, have continued their struggle wi^h

minimum resources, no outside aid, and little ^"^erest in th r^^^^^^^^

These people, unlike the Southwest Africans, have yet to achieve even

a hearins before the United Nations.

3dSng this circumstance, and the fact that nearj a qua« r

of a Century of supplication and litigation has not brought ust.ce to

Suthw^ Africa. one may ask why Michael Scott «not lost f.

J
in the United Nations. He responds that he never ba^ed

^
h'» h°pe

on the United Nations. Clearly, it is an madequate Institution for the
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purposes of protecting individual rights in the present international

System, being so often frustrated by the sovereign power of nation

States. He believes, however, the means can be found to make the

United Nations an adequate Channel through which individuals may

appeal for ultimate justice. The continued existence of the Organiza-

tion, he holds, asserts the primacy of man's stniggle for survival and

Supports the hope that qiiestions of human rights and individual

dignity may ultimately be divorced from ideological and power

struggles. Procedures may be established through which individuals

and minority groups may seek redress of injustice instead of turning

to power groups with which they may have no real ideological Com-

munity, simply to gain the force to pursue their cause. Such procedures,

he believes, are vital to the fulfillment of human rights and to the

abolition of the war System.

When asked, "Are juridical procedures really necessary to create

humane conditions in the international System? What about the claim

that the real need is to make better men, to develop the sense of

brotherhood and concern for other human beings, and an identity with

all mankind? Don't we need these feelings more than we need

procedures?" he responded that indeed many fronts must be covered

at the same time. But were we to depend solely upon the conversion

of mankind to a more humane attitude, people would go on being

oppressed; new heroes might emerge, but the lot of the oppressed

would not be changed. Under such ciraimstances virtues may develop

but will not prevail. Procedures and processes to resolve differences

and to establish justice must be found. We must use what we have

now, expand and improve it, so that ultimately peaceful measures

of change may replace the war System.

Reverend Scott expressed concern for two significant needs in

the movement for peace and human rights. He believes that the success

of the movement depends upon its integrity, with that in turn resting

upon the logical and moral consistency of its strategies and the indi-

vidual integrity of its adherents. Above all, individuals who see these

Problems clearly and who understand the procedural and institutional

needs must take action. Michael Scott has acted.

Some Questions for Discussion of the Role of the

Individual in the International System

1. What are the risks and personal costs involved in individual

Opposition to one's own or another nation State? What are the rewards

and satisfaaions?
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2 Under what conditions, in your opinion, is it legitmiate to

oppose the wiU of the nation State? Under what conditions might

such Opposition not be legitimate? Can you establish moral or legal

guidelines for such Opposition?

3 Under what circumstances do you think nation States should

be forced to submit to the will of the international Community? How

should this will be enforced?

4 Is individual action an effective means to bring about change

in the international System? Try to think of both positive and nega-

tive examples.

5 Compate the strategies employed by Michael Scott to those used

bv Ali in rhe Batik of Algiers, a) Evaluate them in terms of morahty,

and political efficacy. b) How should contradictions between these

two cHteria be resolved? c) Evaluate them in terms of human cost

You might want to look into the current State of avU hberties and

the rights of minorities in Algeria in order to have more adequate

d«a for this inquiry. d) How would the Kohlberg scale desaibed

in Thorpe's article apply to these strategies?

6 Review the various strategies used by the civil rights and peace

movements in the United States, a) Compare the tact.cs of vanous

faaions within the movements. b) Evaluate them m tern^ of mord

and logical consistency with their purposes. c) Apply the Kohlberg

scale to the strategies discussed.

7 Under what circumstances does violence appear to be an effec-

tive political tool? If you were a member of an oppressed group would

you abjure violence?

8. What actions can you as an individual take for human rights?

What actions should you take?

Editors Süggestlons for Further Study and Discussion

FOR FURTHER INFORMATION ON THE SOUTHWEST AFRICA CASE:

Usues Before the 25th General Assembly (as cited foUowing the Falk

HZLTcoZL recent Information on Namibia in the sect.on enftled

"Colonial Peoples."

An account of the case before the International Cou« of Jus^ce h^

been pubüshed in the HAMMARSKJOLD FORUMS, Race. Peace. Uu, and

South Ajrica, by Oceana Publications, Inc.
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UnM Haüons Press Release. CA. 4187, April 22 1970 an account

ä MYchaeTLtt's test.fflony before che Council, on Nam.b.a.

Lutuli. Dietrich Bonhoeffer, Gfen^l e Cla^^^Dr. Tom D^ e^^^^^

Gandhi, Che Guevara, Martm Luther King, ur. ^ip

and others from a list drawn up by the group.

RELATED FILMS

Con. Back Af.ca, directed by ^o-l ^^o^J. «—^^^
white, a cinema verite treatment of '^e human meanB ^

SrLed by American Documentary F.hns. 366 West 84 St., New

York, N.Y. 10024.

Sou^h Africa, a color documentary on the System of apartheid, 28 mm-

utetaS distributed by American Documentary F.lms.

^ ja; yoih Centtm Prophet, a black and white docu-

mel^rTsflu^flnbrby /udio Film Center, 406 Clement

St., San Francisco, Calif. 94118.

ne Ufe of M.....« a bl-k-a white documen^^^^^^ ^de

in India, 78 minutes, distnbuted by Films ot maia,

burgh Ave., Los Angeles, Calif. 90048.
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Looking Back:

iducatlon on War, Peace, Conflief, and Chaitgo

Vol. 12, No. 3 (Fall 1970) $1,50

A ht<md survey oi che present Situation iö scoondaty school social

itudies wich respecr to teaching about war, peace, cooflict, and change,

xovetiag problems, pxospects, and areas which necd developing. Describes

soroe projects and organi^^tions» indudes a bibliography.

Care&rs tat W#W«i Aflairs

v^ol 12, No. 2 (Matcb/April 1970) $U0

\ direaory oi employn^nt oppormnities in international affairs and

>vcrseas work, coi?ering government, international Organization, business,

eaching, and yolimtary Organization career possibiiities, Includes

nformation on where to apply, as well as training, education, and previous

cxperience required.

Proift Aid to CNiveloiimeiit

7ol 12, No, 1 Qmmrf/m>mMy 1970) |l.50

Anaiyzes domestic problems arising from overseas development, sununarizes

sitiiation to dare and Pearson, Petersen, Tinbcrgen, and Jackson reports.

Consclence and War: Th© Moral Dilemma
Völ 11, Na 3 <November/l>eceiBber 1969) 1150

Summarizes attitiides toward war and moral choices facing ißdividuals

facing consaiprioß, Llsts resouxees and organizations concerned.

Th© UN at Twenfy-Flves A Handbook for the Anniversary Year t#70

Vol. 11, No. 2 (September/Octob^f 1969) 11-50

^ U.S. Volwntary Organiitatlons and World AfiFaSrs

Volume 11, No 1 (May/June 1969) $150

Orders for thJCTÜies of INTEKCOM sbould be placed with:

•The World Affairs Book Center, 345 Hast 46 St, New York, NY. 10017 or

World Without War Councü Bookstore, 1730 Grove St., Berkeley, Calif. 94709«

Orders under $3.00 should bc prepaid. «Order Vols. 1-10 from WABC.



Looking ahead to the next issue:

Teaching About War, Peace, Conflict,

and Change

Out Fall 1970 issue ptesented an overall survey of the present Situation

with respea .0 education on war, peace, conflict, and change. Our next issue

wiU be devoted to problems of the classroom, and will deal more spec.fically

with teaching techniques, subjea matter, and resources available.

The feature essay will evaluate some curriculum unIts acttmlly being used, wiU

discuss the concept approach and analyze some of the most impottant concepts,

and will indude descriptions of some Simulation games, scenar.os, and case

studies.

'.i

ThTweno^^/Peace Studies of the New York Friends Group, Inc. is a nationJ

acrWiti«. I. works *roughpubHcat.ons. sp«.J P^o,««s -d p^o^^^^^^
^^^^^ ^^ ^^

inaitutions and voluntary organizations. The ^YFG is an operatmg

Rfform Act of 1969. Contributions to .t are deductible for Federal mcome p
tp^
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Feature

Conscience and War: The Moral Dllemma

introduction

The young people who today face the draft constitute the first

Generation which has grown up in the nuclear age, conditioned to

instant annihilatioa There is no question but that, while they partake

in very many ways of the traditional vaiues and mores of our society,

many are also qualitatively different. The generation gap that is so

often named as the cause of the present lack of communication derives

not only from the normal problems of parents versus children but

also from the fact that this generation has imbibed from birth the

possibility, even the probability, of nuclear holocaust
^

While this is perhaps the most important quaUtative difference,

it is buttressed very strongly by the fact that this is also the first

American generation which can be called affluent. Not that there is

absolute economic security for all, but spectres of great depressions

such as those who lived through the 1930's still cannot shake are

utterly foreign to this new generation. Even those from blue coUar

families are psychologically certain that there is a Job for them when-

ever they want to work. There are still far too many m poverty, but

the number declines steadily and the quality even of poverty is less

deeradine each year.
.

In addition, this generation grew up under a seemmgly permanent

Selective Service System, with complex legalistic structures and gen-

eraUy admitted serious inequities. Each young man Coming to ma-

turity (see Table I) has to face the draft and has to decide whether

or not he is willing to serve in the armed forces.

Add to this a difl&ailtjvm^impo^^

wiU gather the sGppS^ of the y^^EgT^r^^^ iou^t not for the

^dlti5Hir^oiyj5ut merely tQ-gä^time; a war^ fought with

t^zi!^^^^^.^^31^^^ ^f ^ "^'^y muscle avaOable;
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Table I

ESTIMATED NUMBER OF AMERICAN MALES TO TURN 18 BY YEAR

1964:

1965;

1966:

1,402,000

1,898,000

1,794,000

1967;

1968;

1969;

1,794,000

1,786,000

1,830,000

1970:

1975:

1980;

1,883,000

2,114,000

2,169,000

Figures from U.S. Census Bureau.

vet a war of excessive duratioa (now the longest in U.S. history)

l^th mounting casualties. In sum, an unpopulär war and one wh.ch,

at this staee probably cannot bejnade populär.

Si S^hrbackgrou^a-Pr^^ sharply increased number

of 1^ a^ claiming'that their consciences force them - oppo. the

war. Statistics released by Selective Service (see Table II '^^^ '^^'

Tn i960 less than 0.4% received conscientious objector^^^
n 1969 the figure exceeded 1%. Untraditional, sometimes.shockingp

LhcS of di^nt are used. Support is daimed for expres.ons or

™e not wisdom. A bloodied head is an honor-a practica pro-

cXfto Win acceptable changes is a "seUout," a capitulation to the

etabl s^ment. We have hippies, flower children, drugg.es, --. co^^^

munards and many other more or less dramatic rejections of society,

""hoIttht people to be understoodP How is society to reactP

WhS :: it that theL y'oung people demandP ^^mes,^^^^^^^^^^^^^^^

organizations and every level of government find these questions

infruding-unwanted but inescapable. The result is Pol^'^^^'^on^^^^

This issue of INTERCOM is devoted to the subject of Consaence

and War in the hope that it will help individuaIs and Organization

^eet the difficulties posed. The background data alone require

dipping into religion, theology, theories of liberty, sociology, political

Table II

MEN UNDER SELECTIVE SERVICE JURISDICTION

Year

June 1960

1963

1966

1969

Classified

I-A&
I-A-O I-O

2,315,992 8,791

2,034,655 9,095

1,112,013 9.031

1,373.869 14.585

Ratio

I-A& I-A-O

toI-O

261:1

223:1

124:1

94:1

Serving

I-C i-w

Ratio

I-Cto

I-W

1,373,193 1,800

1,674,437 2,162

2,301,688 4,378

2,984.385 7,279

763:1

774:1

526:1

410:1

Adapted from Selective Service Newsletter.
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science, philosophy and psychology. It is not possible to do more

here than provide an overview and some guidelines, and to recom-

mend additional material. An extensive bibliography is attached.

What Is Conscience?

Conscience is usually defined as the capacity to make moral judg-

ments about one's own actions. It is purely subjeaive in nature, and

operationally can be described as that inner force which compels a

person to do or to refuse to do something. Since the origins are so

interior, there is no necessary relation between conscience and truth,

or love* or honesty. Opposing values can be conscientious expressions

of the holders. In itself, conscience is not necessarily socially bene-

ficial.

This definition has, through the years, been modified by the addi-

tion of certain limiting attributes. Thus, the primary motive is never

personal gain. Also, when men aa conscientiously and are utterly

convinced of the morality or "correctness" of their positions, many

frequently have no hesitation in forcing it on others. Conscience is

no respector of majority rule or the goals of other people. Further,

it is not rational in the sense that it is necessarily a conscious develop-

ment deriving directly from logic, reason, wisdom and experience.

Rather, conscience is value oriented and stems from the totality of

the person. The ultimate test of a conscientious belief is sincerity, and

the ultimate test of sincerity is the extent of suifering the conscientious

person is willing to endure.

A list of people whom history has highlighted as conscientious

would include the Hebrew Prophets, the Buddha, the human Jesus,

Sir Thomas More, Martin Luther, Giordano Bruno and Gandhi. But

even some of the lessjitaictiye_actions^of Hitler and Stalin could be

called conscientious.
"A classic example of the Opposition of con-

scientious beliefs is represented by the Greek myth of Antigone and

her uncle, Creon.

A society cannot possibly know, in any immediate way, whether

a conscientious position is "right" for it. What "right" is, is itself a

definitional problem. Do we know even today whether Martin Luther

was "right".? We know only that he did what he feit he had to do,

that his actions found resonances in others, and that as a result a

whole religious and cultural System was overturned. The only "right"

thing we are certain of is that his positions had extensive populär

Support, presumably from people who also acted out of conscience.

How then is a society to deal with individuals who refuse to follow

accustomed norms, claiming conscience as the reason? In a democracy,

the obvious simple answer is to be permissive and to tolerate such

aas so long as they do not impinge on the rights of others to do

what they conscientiously feel they should do, and so long as such
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acts do not threaten the existence of the Society. In che main. this

far larger than ever before. ^^J'^^^^^^^^^irpJslin, «he

We "ll need to know a great deal more about every aspec of th^

Noblem in order to make the xight decis.on as md.v.duals and as

a Society.

Historical Notes on Conscienee and

Conscription in America

From its very beginnings, America was troubled by oo"flic^^ «*

conscienee. While many of the early settlers «-^
'^«%^\^^^J;^^^^

freedom to practice their own rehgious behefs they were telucMm

o gram this'same liberty to o*ers. The prerevolutja^ perx^^^^^

n«td rauch relieious prosecution in New England, with botn me

"o prteTand th^eir ^^'-^Z^t^^r^'^>S:^

contending forces. It is generaUy recogn.zed ^»^y ^^^f^f^"
our Revolution was unpopulär as wars go. There are no accurae

rti^dcraväuabk but revisionist historians estiraate that probably

Tk oneÄnd possibly two-thirds or more of the population

4 e e ther TorTes or neutral. Yet, because the Revolution was fought

rvoÜ there were no probleras of consc.ent.ous ob.e^t on

Sthin the armed forces. There are, )'--«•"";"''
""'^toraHth

against those who refused (out of consnence) to collaborate wun

MexTcan War was fou^t without beaefit of conscnption, and hence
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without conscientious objectors. Conscription was legislated in the

North in 1862 to meet the manpower needs of the army for the

Civil War (a conflict of consciences ) . The Act was amended in 1863

to permit draftees to pay $300 in Heu of Service—a measure which

benefited the wealthy and did little to endear conscription to the

majority. Violent dissent ensued, with some 1,200 dead in one draft

riot in New York City alone.

Conscription was allowed to lapse after the Civil War, was not

legislated for the Spanish-American War, but was put into eflfect again

in 1917 for World War I. It was here that the term "conscientious

objector" came into more or less general usage to describe men

who refused military Service (those seeking noncombatant Service

were handled administratively). The numbers of such men were not

high, but since there was no provision for them under the Act, they

were sent to Federal penitentiaries, mostly Fort Leavenworth. A

number of death sentences were passed, but none were carried out.

Although these men counted only in the hundreds, there were thou-

sands upon thousands of "slackers," men who evaded the draft ille-

gally by one device or another (16,000 were rounded up in a drive

in New York City alone in August 1918).

Again, conscription was permitted to lapse after the war ended

and was not instituted again until the fall of 1940, when war in

Europe appeared imminent. It was an unpopulär measure and nar-

rowly escaped defeat (passing by one vote) when it came up for

extension the following August. With the attack on Pearl Harbor in

December of 1941 and the entry of the United States into World War

II, the Act was extended and broadened. With the exception of a

onc-year interval, we have had conscription ever since, each renewal

being for four years. The present Act expires on June 30, 1971.

The Individual and Society

The ethos of democracy Stresses the worth and dignity of each

individual, but the growing complexity of society each year seems

to demand increasing central regulation. The resultant tension between

the rights of the individual and the Obligation of the State to protect

all its Citizens has never been resolved. There is an extensive literature

on the subject dating from ancient times, but there is no clear-cut

definition on which all can agree as to where individual rights end

and societal duties begin.

It is important to understand that this tension between the

individual and his society has no necessary political coloration. Many

assume that the pressure for more individual freedom comes from

liberals and radicals, but this is not always the case. In fact, in many

instances, the liberals and radicals have called for greater centralization

and regulation, whüe the conservatives support "laissez-faire" policies
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and the rights of individuals. The struggle for "scates rights" for

example, is an effort to curb «'««^'^"°"-
,^ ^hete is bound to

be great diversity of modes of A-«^';^";'« oiLm o^(even

„eeds. On the whole, cur soc.ety eems » ^^^f^^^^g.«, ^-.^ ^hea
encouraging and »ccornmodatmg) this d versi^_^

^^

an individual, er a group of 'ndividuals
^^^%tt stand^ds for

others, endangers others or J-^i^;«"^ ^^„''^^ing i„terpretations,

such judgments are
i"-<i.f°f''^;°ji3f̂ .leX-s. for'example.

so that no suxe. firm
«"''^«•'"«.f'',' f;^,^, ydon has been «nable to

the Board of the American Civil Liberties Union na»

n- is relatively easy to define cifcu-ta"«» ^licre in^^^^^

dorn must be hmited-such as -«^^«^^„fL^tmething as

an area in which there was so much d'^g'^«»^"'^^
^e repefled.

difficult to achieve as a Constitut.onal
^^^^^n^^^ ZLiiiaW.

We are now also seemg^^td^--^^^^^ ,,.

drugs like man)uana. Tliere '^ ^'^^ « ^^ enviromnental con-

manding coercive legislation on P°~='^^^„^i ^eing ledefined

trols Individual and corporate freedom is constantiy De s

nftroÄÄS%He basic ^^^^ZT^
freeL requires constant -P-;- of—^^^^^^^

other, demands which others ^ß"*^
f*. ^=^^f'J^^^^sion Recent elec-

the public good or *^^r/oTA^i sTof aw and ofder, and in

tions have been won and lost »" ^^ '^"5."g^"^ „i^i„al behavior

many cases the references are
''°\'°^fj'^'^i^^ ^hange through

"%ir is anX tension her'e. Quite obviously an urgent priori^

of a?;»cie; is stability '^t^^^^-iJ:^^]^^

S eLt V chS for prLessing change the mear. sele«^

In^1^ nonviolent and therefore more sociaUy acceptable. If they

r.t Äetätr.o^S S^- and should wo.. .h.ough

^I^J^^ there is a general and g-ing -og^idon

that Xever possible each individual must be permitted to foUow
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his own conscience. Nowhere is the conflict in democraq^ dearer than

in the area of conscientious objection to war. Here the demands of the

State, the rule of the majority, and sometimes even the very existence

of the Society can depend on a unity of purpose and action which the

conscientious objector would rejea. For example, how would any

nation react should the number of objectors rise so alarmingly that

it would prove impossible to maintain and supply an armed force for

its defense? If the society was not ready to adopt alternative foreign

policies and defenses, and if the objeaors constituted a very sub-

stantial minority, it is possible that social order could break down

and perhaps destroy the very democracy which both the majority

and the minority seek to preserve.

An exacerbating featuie here is the Nuremberg trials held after

World War II, in which not jonly was guilt for the war pinned on

the Germans, but individuals" obeying "illegal" Orders from their su-

periors were deemed to have committed war aimes. In a very real

way, this puts the conscript in an intolerable position. He cannot

refuse to obey an order from a superior (and most men cannot be

expected to be able to distinguish a lawful from an unlawful order

in a complex technological society where pushing a button is all

diat may be demanded of them) and yet he may later be subject to

trial and conviction. This is a simplified view of what aaually was

decided at Nuremberg, but it is'^Ee'pöpüIarone. It has affected large

humbers of young'^eople, and it is tbday being used as an argument

for refusing to serve in the armed forces.

There is also the problem of those persons not subjea to the

draft who feel the compulsions of conscience with respea to how

their society is aaing in one field or another. Scientists have refused

to work on weaponry, some people have refused to pay taxes for war

(echoing Henry David Thoreau), others have feit compelled to take

extreme positions on racial issues, and a few are now planning direct

action on matters of environmental control. While these acts of con-

science are not central to the immediate problems of draft-age men,

they are relevant and an integral part of any smdy of conscience and

the demands of society.

RESPONSE OUTSIDE EXISTING INSTITUTIONS

It is clear that the moral problem of the limits of individual

obedience to establish authority has not been eliminated by majority

rule. There exist "no compromise" issues of a moral or political nature

involving conscience—racial segregation, slavery, inhumane violations

of a minority's rights, and so forth—which do not become acceptable

because of majority sanction. Abolition of religious liberty by the

majority, for example, will not bind the religious. As far as the

individual is concerned, when it is demanded that he submit to what

he believes to be a violation of his basic beliefs, it makes little
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I

incapatrof^ceful change. It is also alas, the fi^;^--«^f *°;

teiamently suited to v-lence ax>d/or lacbng Ae wO^ - a^^^^^^^

m DTODOse rational Solutions to social problems. Those violent revoi

t^mhose efforts have 'helped" the human race. wete very

rfnumber. Their revolutions were last, not ß-- '-^.^^^f
little to do with personal incapacity to function within a social group.

'"
WithWat or passivity, fn its rejection »f --1~«^

another choice. but one which expresses P;»^«""^, P^
XTentist'

argument for withdrawal is that history provides ««^P'^f "^^^T in

phtoophers and artists who corisciously

'^.^'«/^J .«"^^Xve
oeriods of political chaos, and saved for posterity records and achieve

menfno ^erwise possible. Uose who withdraw or choose violence

"rhow-er, most oLn those about whom histo^ears no
Jng.

There is another alternative for extreme ob)eaors-deliberate, peace

,„. S'public violation of P^icu- ^s. J-s -uU^- "^

nrleÄb^viÄÄ^ those r^garded as inherentj

S^5 uniusVor tyrannical. This method is pract.ced as a non-

vXt way öTreJon^ding to conflicts and of expressing extreme di -

I^nt whUe r^ogni^ng the democratic rights of the maprity. Integrd

To" Ts^ipeaL the'concept of law and open and^mng acceptance

of the oenalties Its roots are deep in demoaatic theory.

tgC^4 can be changed by nonviolent means only by Con-

verting Ae ^joTity to accept the desirability of that change Such

Xrfty Support Jn be gained, in part, through "witnessing. The

™k oSviduals wiUing to undergo penalties and hardships for

Sr conscientious dissent may lead increasing numbers of the public

» thirXut Äe issues for the first time. Also, the government is

cUtid » pro^We the necessary enforcement personnel, admmistra-

r meiner? and punishment facilities to cope with the dissenters^

HencTnonvWent resisters accept the penalties imposed on them and

SdAose penalties as a means of coercing others into acing the

i^es and deciding how fat they want to go m enforcement.

The Selective Service System at Present

The Selective Service System (Figure I) is administered by the

Birector and his staff in Washington, D.C., and by more than 4,000

local draft boards, under the supervision of State direaors. Draft calls

originäre with a manpower request from the Defense Department,

based on projected enlistmems and needs. The System operates under

regulations drawn at the national level, though local boards retain

considerable latitude in Implementation. Such procedural matters as

Classification (Table III) and ordering registrants for induction, grant-

ing of deferments, and judging the sincerity of individuals applying

for conscientious objeaor Status differ in practice from board to board.

Table III

Class I-A:

Class I-A-0:



Figure I

THE SELECTIVE SERVICE SYSTEAA

THE PRESIDENT
Commander-in-Chief

of the Armed Forces

!

I Government Appeal AgentU^

Reprinted from Uandbook fov Consc^entiouaObceJtora, CCCO.
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A local board is required to have at least three members; in

practice it is usually composed of three to five civilians who serve

without pay and, unfortunately, usually without significant formal

training. They are generally Business and professional Community

leaders who, as David and Dolbeare point out {Linie Croups of

Neighbors: The Selective Service System, p. 68), represent "extensions

of established local structures." While technicaUy local board members

are nominated by the Governor and appointed by the President, actual

appointment procedures differ from State to State, with court judges,

veterans groups, political machines and Selective Service oßicials often

exerting varying degrees of influence in the selection of members.

Minority groups, particularly Negroes, have been underrepresented.

Approximately two-thirds of draft board members are veterans, and

the System at national and State levels is primarily administered by

ranking military officers.

Board members are expected to pass judgment on the Status of

large numbers of men. Since they normally meet only once a month,

time limitations often permit only superficial consideration of each

case. Most of the recommendations are actually made by the Selective

Service Clerks and approved by the Board at their monthly meetings.

At the age of 18 every male Citizen and most alien residents

are required to register with Selective Service. According to the

procedure that was instimted in the fall of 1969, the sequence of

induction is determined annually by a chance drawing of the days

of the year and the letters in the aiphabet. This lottery System also

limits to one year the period during which a person is most vulnerable

to the draft. (Under the previous System men were in the pooI ot

maximum vulnerability to the draft until they were 26. Men are

now drafted in the order in which their birth date was randomly

selected in the lottery and, within that birth date, by the alphabetical

order (also randomly selected) of their last names. Under the lottery

System, deferments have not been affected (though there have been

indications that the President may move graduaUy to eliminate the

granting of Student and ocupational deferments to men who do not

already hold them).

The December 1969 lottery applied to all men born between

Tanuary 1, 1944 and December 31, 1950. Each of these men has been

assigned a permanent order number and wiU be vulnerable during

1970 or during the calendar year in which any deferment they now

have will expire. Future annual lotteries will concern those men whose

19th birthday occurs in the calendar year in which the lottery is

drawn. These men wiU be liable for the draft in the foUowing year,

or the year in which their exemptions, if any, expire. There is thus

presumed to be only one year of maximum vulnerability If a man is

not caUed during that year or if his deferments extend to age 26,

it is presumed he is no longer vulnerable except m case of nauonal

emergency.
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•n,e lottery was che first Step in draft reform to™ umve^saUj

admitted inequities in the System. Two of the major ^harges were.~ men remained subject to unnecessary uncertamty about the r

Ciltil age 26 and were therefore unable «> P'^ "-«'/ ^n
riaee etc- and deferments to College students tesulted m the bürden

S placed on the poor and disadvantaged, mostly from mmor.q^™ Few were willing to defend the System, and it came und«

ScTsing a'tack in the Congress and from the general pubhc. espeaally

*°rb!ictL:frin draft reform lessened somewhat after the decisio^

to insfitute a national lottery, but may '—, *«?J/";:"/^^
next few months as several factors coalesce to brmg the '^^ue back

"o L Center of the political arena. Of primary importance .
the

desi* of the President to reform the methods by wh.ch the m.Utaxy

obtaL its manpower. Duting his candidacy, Mr. N.xon repeatedj,

advocated an aU-volunteer army, but mdicated that the timmg ot

such a Aanse would depend on the needs of the Vietnam war. Depend-

n« on a nie of other factors, including his wiUingness to ask

^ngTess for the additional funds required to finance - aU^voluntee

armv the President may this year support further reform of the

r4t Seleaive Service structute or even propose an eventual sub-

^'tt^nSeta'ngs on the draft law are scheduled -^e P^^^^

Congress with Senator John Stennis, chairman of the Armed Semces

SmmTtt'ee agreeing to hold comprehensive hearings, now «rheduled

£ Ap 1 1970 Cofgress has already demonstrated substar>t.al mterest

S thifilr (near^ 60 separate draft reform " Is had been-tro-

duced into the 91st Congress as of September 1, 1969) and wül

J:^bably consider a fuU ränge of proposals, including a volunteer army,

before the currem Seleaive Service law expires m June 1971.

Draft reform wiU be further stimulated by the recent report o

a Presidential commission, headed by former Defense Secretary -nomas

S. Gates, Jr., which concluded that an ^-l'-^o'""«« ."^^
/^"'^^

should be established. The Gates Commission, composed of five mem-

bers of the academic Community, two former Supreme AU.ed Com-

manders in Europe, two former members of Congress and severd

representatives from the business Community ( and «d^dmg two

Negroes), in effect gave strong and broad-based endorsemem to the

'

Presidenfs proposal for a volunteer mihtary.
.

According to a Harris Poll released m late January 1970, 52% of

the American public would like to replace conscripnon wrth a volun-

teer army, with 38% opposed and 10% undeaded^Of those under

30 54% approved of a volunteer army, wuh 59% of those with

College educations, regardless of present age, approving. The g/^«''

oppiition was found in those aged 31 to 49 and those with h.gh

school educations, and amounted to only 41% of those categories.

Continued efforts to keep draft reform or repeal in the pubhc
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Spotlight can be expected from coalitions like the National Council to

Repeal the Draft and from a variety of other groups, particularly

those in or associated with the "peace movement." It would also now

appear that men with lottery numbers in the bottom third of the

sequence, who it was previously thought stood little chance of bemg

drafted, may in fact be called. If men who initially were led to

believe they held "safe" lottery numbers are drafted, frustration with

the whole lottery idea could build into a politically significant force.

The Secretary of Defense's most recent estimate of total draft calls

for 1970 is 225,000, down 65,000 from the number called in 1969.

Opinions differ on how far through the lottery numbers local boards

will have to go to meet this call.

The primary advantage of the lottery System is that it limits

vulnerability to the draft to one calendar year—that in which a man's

20th birthday occurs—a point in life when most men are not estab-

lished in their careers.

Critics of the lottery have argued that it does not go far enough

to correct the inequities of the Selective Service System. Indeed, the

lottery has not changed the broad discretionary powers of local boards

to grant or refuse deferments and to assign classifications. One reform

proposal is to do away with this discretionary power by abolishing

local boards or requiring that they operate within tighter guidelines.

Such modifications may be offered in this Session of Congress as a

way to make the current System more equitable without abandoning

the process of random selection.

Also certain to be discussed is the principle of a volunteer army.

Some proponents of this alternative to eliminate the draft argue that

conscription is as unconstitutional as it is undesirable. Others suggest

putting the draft on a stand-by basis, aUowing for manpower to be

procured by conscription in the event of an emergency. Most of the

current bills in Congress are similar to President Nixon's plan in

that they would retain the draft at least on a stand-by basis.

Some opponents of an all-volunteer armed force have contended

that it would be too costly, that it would be an aU-black and an all-poor

army and that it would dangerously increase the influence of the

military. Fast increased cost estimates have ranged from 7 billion to

17 biUion dollars. The Gates Commission, however, has estiniated the

increased cost as between 2 to 4 billion dollars annually. The addi-

tional cost would be spent primarily on salaries in the lower ranks

where, according to advocates of the volunteer army, conscriptees now

pay an "implicit tax" because their wages are in general much inferior

to what they would receive as civilians.

The Commission did not agree that a volunteer army would be

aU black. According to its estimates, while it was possible that the

number of Negroes in the Services might reach a maximum of 25 per

Cent in the Army and the Marines, it was far more likely to remain

unchanged at the present 11 or 12 per cent. In response to the con-
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tention that a volunteer army would dangerously increase the influence

of the military, supporters point out that for most of our nations

history we have had a professional all-volunteer army. In one form

er another the voluntary army concept has received wide support

from people with quite different poHtical philosophies. For example,

one Senate proposal introduced by Mark Hatfield was sponsored by:

Barry Goldwater (R., Ariz.), Robert Dole (R., Kan.), Marlow Cook

(R Kv) Richard Schweiker (R., Pa.), Winston Prouty (R. VtJ,

Robert Padcwood (R., Ore.), Gaylord Nelson (D., Wis.) and George

McGovern (D., S.D.).
, , r • r

Proponents of continued conscription claim the draft is a far more

democratic way of spreading the bürden. They point out that it

involves the entire population and hence makes every family sensitive

to iU-advised foreign military ventures. Unpopulär wars like Vietnam

will in the future be carefuUy avoided if only not to repeat the pressure

against President Johnson expressed in early 1968. A conscript army,

they Claim, is not as disposable as a volunteer army. Further, military

justice would come under constant public scrutiny. Also, since the U.b.

has historicaUy depended on smaU volunteer forces, this tradition,

cannot serve as a basis for projecting the social impact of a volunteer

military of between 2 and 3 miUion professional. (See insert tor

a summary of the arguments for and against conscription).

There was widespread public discussion about another proposed

alternative to the current Selective Service System—Compulsory

National Service. There are a variety of specific proposals based on

this concept, most of which derive from two principles: (1) that al

men (and perhaps women) should engage in some type of national

Service and ( 2 ) that military manpower needs should be filled througti

a System of selective service which is both fair and flexible. According

to one plan, proposed by Morris Janowitz in The Logic of National

Service, all 18-year-old men would have a choice of three basic

alternatives: (1) to volunteer for military service; (2) to subject

themselves to Selective Service, indicating a type of alternative national

Service which they would perform if they were not selected by lottery

to serve in the müitary; and (3) to apply for exemption for reason

of conscience or serious famüial or financial hardship. Some type ot

Service would be required of conscientious objeaors, as it is now,

but they would not be compelled to serve in the military. Exemptions

might also be provided for persons involved in special Federal pro-

grams such as the National Teachers Corps, the Peace Corps, Vista,

National Job Training, and possibly for those involved m similar

projects under nongovernmental sponsorship.

Margaret Mead has listed some of the arguments in favor ot

Universal National Service (UNS). By requiring some form of

service from every able person, it "would provide a setting within

which the sense of unfairness [about the present System] could be

enormously reduced." UNS would also "make it possible to assay

M

SOME ARGUMENTS FOR CONSCRIPTION

1. It is right for the entire population to share sacrifices to meet public needs.

2. A conscript army would mean that every family in the nation would be in-

volved in any military adventure and this, certainly after Vietnam, would act as a

restraining influence on world policing measures.

3. The end of the draft, and a smaller standing army, would mean greater reli-

ance on nudear weaponry, and a greater chance of their being used.

4. A smaller army would also mean greater reliance on the troops of the de-

veloping nations to help carry out our foreign policy. In effea, this would lead to

increased interference with these nations.

5. The draft is itself a minor issue compared to the need for major foreign pol-

icy changes and big-power agreements for disarmaments. Uritil these come, the

processes by which the army is raised are relatively of minor importance.

6. A professional army will constitute an "elite" with its own vested interests

and will exercise a coordinated influence on the American society, and will be a

greater threat to civil liberties than the present draft.

7. Up to now, at least, free men have been willing to bear the bürden of

jfighting for their own freedom.

8. A volunteer army of highly trained speclalized soldiers with high raorale

will be itching for opportunities to display their prowess.

9. In Order to attract recruits, it will be necessary to glorify the military life.

10. The present inequities of the draft law can all be corrected through changes

in the law.

SOME ARGUMENTS AGAINST CONSCRIPTION

1. The "draft is unfair to young men" (President Nixon in 1968) and makes

the orderly planning and development of their lives impossible.

2 The draft enables the Administration to engage in foreign military adven-

tures, since increased quotas of draftees can be established to meet the needs so

created.

3. The draft is undemocratic, extending State control over individuals.

4. The draft is un-American in that we have traditionally depended on a

volunteer army.

5. The draft is militarizing America, influencing the "mind-set" of people to

depend on military power as an appropriate method of settlmg disputes. The end

of the draft will reduce the influence of the military.

6 The draft is "a bad way to build our armed forces" (President Nixon in

1968). A better way would be an all-volunteer force with higher pay and attrac-

tive career possibilities.
. .

7. The increasing violence in America is partially a consequence of training

millions of young men in violence and the justifications therefore.

8. The draft is deliberately used to "channel" young men into occupations

through the selective use of deferments. This is, in effect, a distortion of their

normal life patterns and the mark of a dehumanized society.

9 The draft, even with provisions for conscientious objeaion, involves viola-

tions'of religious liberty and freedom of conscience and especially in the light ot

the Vietnam war, is seen by increasing numbers of people as immoral.

10. The Navy, Marines and Air Force are already completely voluntary. Only

the Army depends on draftees. The end of the draft is therefore not such a

drastic Step.
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the defects and the potentialities of every young American on the

threshold of adulthood." It would provide opportunity for young

adults to experience an identity and a sense of self-respect and responsi-

bility as individuals and it "would provide for an interval within our

very prolonged educational System in which actual, responsible work

experience would precede further educational and vocational choices."

The major argument against Compulsory National Service is essen-

tiaUy identical to one of the arguments against conscription—that

forced Service of any kind is fundamentally incompatible with the

broadest possible definition of freedom, that it is an invasion of mdi-

vidual rights contrary to the American traditions of voluntarism.

It should be noted that while Congressional and much public

activity for draft reform or abolition has been directed against Selective

Service as a System for procuring men for military Service, significant

antidraft sentiment is also expressed by those who wish to see the

end of U.S. participation in the Vietnam war, as weU as by those who

wish to avoid military Service. An all-volunteer army would sharply

reduce the number of those presently protesting the war in Viemam

and completely eliminate conscientious objection, except for those

already in the military.

But the Problems of war and peace will not be solved by changes

in manpower procurement procedures, no matter how fundamental.

The primary goal of changing foreign policy to move toward the

abolition of war is often lost sight of in the current draft reform

rhetoric.

Religious and Phllosophical Approaches to War

Most civilizations have produced strong moral and legal injunc-

tions against the taking of life. This has meant that the resort to war

has required special justification. With the slow growth of personal

freedom and the concept of personal responsibility, especially in the

West, individuals have found it necessary to consider two basic ques-

tions:' Under what circumstances is it immoral to wage war? Under

what circumstances is it immoral not to wage war? There are a

variety of phllosophical and religious positions which enable indi-

viduals to answer these questions for themselves. Again, without trying

to be exhaustive, some of the dominant themes are presented below.

PACIFISM

Pacifism, like conscience, yields to no rigid definition. During the

19th Century it described "a principle or policy of establishing and

maintaining universal peace or such relations among nations that all

differences may be adjusted without recourse to war." This definition

did not exclude participation in war if the avenues of peaceful resolu-
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tion failed. In the 20th Century, however, the term "pacifism" acquired

a narrower content and is now used almost exclusively to describe those

persons who will not, under any conditions, Support or participate

in any war.

Still, the pacifist conscience cannot be limited to a Single theory

of nonresistance to violence or aggression. There are many interpre-

tations, viewpoints, approaches and expressions ranging from absolute

personal pacifism to acceptance of a police force but rejection of

organized violence by the State. Pacifism is an imprecise term that

embraces varying types and shades of Opposition to war and violence.

It is impossible in the Space available to characterize all shades

of pacifist thought in detail, especially since many nonpacifists fre-

quently share some or most of the pacifist's convictions. With this in

mind, the following commentary is presented as a thumbnail sketch

—

more for the purpose of delineating basic concepts than to serve as a

primer on pacifist theory.

Traditional Religious Pacifism

For the first 200 years after Jesus, no Christian was permitted

to be a soldier. But by 400 A.D. no non-Christian could be a Roman

soldier. The original pacifist content of Christianity has since been

latent, but has found much fresh vigor since the Protestant Reforma-

tion. The Quakers, Mennonites and Brethren are pacifist in their

doctrinal positions and are now known as the historic peace churches.

The Amish, Doukhobors and others, including the recently formed

Bruderhof, are also pacifist. While some of these denominations are

quite fundamentalist in approach, others, like the Quakers, are on the

whole liberal. But all believe firmly that Jesus was a complete pacifist

and that the imitation of Christ is the highest human endeavor. There

are Jews, Buddhists and even nonreligious pacifists whose views on

war are essentially the same as those of Christian pacifists.

Gandhian Pacifism

There is a tendency to view all pacifists as similar and to argue

that they are unrealistic or irrelevant because they have no program

for social change and the elimination of injustice. While this is true

of some inner-direaed pacifists, it is particularly not applicable to

Gandhians. Gandhi never developed his ideas into a single coherent

Statement, but some of his concepts provide practical tools for thinking

about social justice and ending war. A brief outline follows:

Conflict: In contrast to those pacifists who believe that any form

of conflia is evil, Gandhi argued that conflict was an essential

Clement of living, was useful and often good. The problem was

to find means for resolving conflia which were creative and human-

izing rather than destructive and brutalizing.
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Truth: Whereas love is the core idea in Christian pacifism, truth

was the core idea to Gandhi. By truth he meant that reality which

human beings can agree on as their common condition and com-

mon need. Truth requires agreement, while violence and war

destroy humans and prevent agreement. Striving for truth requires

nonviolence.

Constructive Program: Nonviolence means not only not hurting

others but also positive good will. An essential element of non-

violence is a constructive social and material program, necessary

not only for itself but also as a means of demonstrating good

intentions to opponents.

Self-Sußering: Gandhi believed in accepting punishment as a

means of forcing those inflicting that punishment to review their

own beliefs and to decide whether they really wanted to carry out

such punishment. In order for this to work, one's own good in-

tentions, honesty and truthfulness had to be apparent to all. The

voluntary acceptance of suflering can operate as a coercive force,

but creatively rather than violently.

Social Change: Gandhi agreed with most social observers that

there is an interrelationship between the consciousness and morality

of people and their social institutions; that both people and

institutions need to be changed, but that real change can occur

only as an interaction between these elements. Those who seek to

perfect themselves apart from society are doomed to futility, as

are those who would deal only with social institutions.

Means and Ends: Gandhi did not make any distinction between

ends and means, and believed that not only are these inseparable,

but that the means used actually determine the ends achieved. If

the goal is a peaceful society, it can be built only through non-

violence.

The Individual: The world contains many diflFerent societies be-

cause people have made them different. But all institutions require

the consent and Cooperation of the individuals involved. By with-

holding consent, people can force institutions to change.

Power: Gandhi believed that violence is one expression of power,

but there are many other types of power more humane and eflfec-

tive. The power of ideas, of love, of work, of competence, of

knowledge, of Cooperation are all available to the man who fore-

goes violence.

Philosophical Pacifists

Many consider anarchists as bomb throwers and lovers of chaos.

There is also a very different, less well known, tradition of anarchism

which believes that order can be created only by the building of

voluntary nonviolent cooperative relations among people. Pacifist

anarchists are opposed to most aspects of the State, which they see as

the institutionalization of violence and force. They therefore refuse
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Cooperation with the draft. However, they do not believe in the use

of violence to destroy the State. Rather, like the Gandhians, and to

some extent the conservatives, they argue that the "revolution" occurs

when people change themselves, act differently and voluntarily take

care of themselves and their neighbors.

There are also those who become pacifists out of a philosophical

approach and who see nonviolence as the only means of achieving

the good life not only for themselves but for all men. They accept,

like the Christians, many religious moral values. They accept, like

the Gandhians, many of the Mahatma's teachings, including the in-

separability of ends and means. They have many of the same suspicions

of the State as the pacifist anarchists. Essentially, they are eclectic, and

each builds his own philosophy out of many historic supporting Strands.

THE JUST WAR THEORY

Various criteria for distinguishing between just and unjust war

have been formulated by Augustine, the Medieval Scholastics, St.

Thomas Aquinas, John Calvin, Charles Montesquieu, John Stuart Mill

and more recendy by men like Karl Barth, Reinhold Niebuhr and

Paul Ramsey. In most cases, consideration is given both to the goals

to be achieved by a particular war and the means employed. The

following, formulated by Edward L. Long, in his book War and Con-

science in America, are some conditions theologians have generally

feit should obtain for a war to be considered just:

— "Resort to arms can be regarded as legitimate only when all

other means to the morally just Solution of the conflict are ex-

hausted."— "War can be just only if employed to defend a stable order or

morally preferable cause against threats of destruction or the

rise of injustice."
i .. a •— "A war must be carried out with the right attitudes. A wars

ultimate purpose must be to establish the conditions for peace

and justice.— "A just war may be conducted only by military means that

promise a reasonable chance of attainment of the moral and

political objectives being sought."

— A just war requires a "proportionality between evil to be done

and good to be achieved." The just war theorist must therefore

pose not only the question of when it is immoral to wage war

but also the question of when it is immoral not to wage war. Ac-

cording to Paul Ramsey, ".
. . of all the tests for judging whether

to resort to or participate in war, this one of balancmg an evil

or good effect against another is open to the greatest uncertamty.

This, therefore, establishes rather than removes the possibility of

conscientious disagreement among prudent men."

"_
. just or limited warfare must be forces-counter-forces war-
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fare, and people-counter-people warfare is wholly unjust." This

Prohibition is particularly difficult to observe today, with the

distinction between combatant and Citizen increasingly hard to

determine.

Just war theory remains only theory, since no international System

of law and juridical order exists capable of rendering and enforcing

judgments on partiailar wars. The League of Nations, the Nuremberg
Tribunals and the United Nations have been steps in this direction,

but no international authority has yet been able to declare a war just

or unjust and then enforce its decision. Each individual is left to

decide for himself or accept an authority's judgment. If a war is just,

it follows that it is immoral not to Support it—-therefore, one must
be a conscientious warrior. If unjust, a conscientious objector.

Just war theory, Roman Catholic in origin, is now populär
among many non-Catholics and even among those not at all religious,

since it does raise the issues involved in judging whether a war is

moral or immoral. Some claim that no war can be just in today's

World. Others are willing to concede the possibility of a just war,

but find the Vietnam war unjust. Although formulated in religious

terms, the just war theory is, in effect, a basis for selective objection

or participation in a particular war.

THE CRUSADING WAR
Another attitude toward war comes to us from the religious Crusade.

While Crusades occurred in antiquity and are also part of the history

of religions other than Christianity (notably Islam), it is within the

context of Christianity that the crusading ethic of war developed its

significance to the Western world.

The Augustinian doctrine of the just war was subjected to

radically new demands as the political order of the Roman Empire
disintegrated. Instead of stressing the permissibility of war only as

a defensive measure in the protection of a Christian State, Medieval
Scholastics justified offensive war as a vindication of an injury to life

or honor. As church and State merged, war was no longer considered

inherently incompatible with the spirit of Christ.

In 1095. _at the Council of Clermont, Pope Urban II introduced
a new premise upon which war could be waged. Calling on the
members of the assembly to end their fratricidal conflicts, the Pope
called for the wresting of Palestine from an^"accursed race" and
"unclean^ nation"—the infidels. ( Thus were launched the Christian

Crusades.
^ ^—.-' —

—

Hie motivation behind any crusading war is ideological: Crusades
are fought in the name of religion; in the name of Freedom "to
make the world safe for democracy"; in the name of Marx "to carry
the Socialist revolution through to the end"; and so forth.

Crusading war calls for unyielding and extremist attitudes. The
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slogan "better dead than red" became a populär cold war shorthand

expression for the preference many Americans share, to die fighting

for democracy rather than be forced to live under an alien ideology.

In Spain, in 1936, it was said, "It is better to die on your feet than

live on your knees."

The crusading war ethic justifies war either as ennobling to the

nation and the human spirit or as the only possible way to achieve

glorious and desirable goals. In such a war ideals are the real antago-

nists, and the "higher level of truth" uUimately must always win.

Nietzsche wrote, "What does it matter if life be sacrificed so long as

truth be realized?" Hitler believed that the death of a soldier fighting

for the fatherland was the ultimate experience open to man.

The crusading war imposes few constraints and sometimes exults

in the unrestrained use of force. Hitler's Solution to the "Jewish

Problem" and Stalin's mass "liquidations" iDecome rational once the

ideal end is accepted as riecessary by whatever means. The enemy is

not simply wrong but considered nonhuman, and methods used to

liquidate such enemies do not, therefore, fall under moral strictures

still binding among real human beings, Among these enemies are

those opposed to the Crusade and those who support the other side.

Those who believe in the idealistic goals of a Crusade are perforce

also conscientious warriors. For them not to participate in such a

war would be immoral.

POLITICAL WARS

The crusading war, originally religious in origin, now finds its

counterpart in the political field. Wars are supported or opposed as

they conform to the political goals and values of the societies involved.

World War II was "populär" because it was seen from both the

religious and political viewpoint as absolutely essential to the preserva

tion of the values of freedom, individual worth and democracy. These

are political as well as religious values.

But political motivations can also lead to selective Opposition or

Support of one side of a particular war. Thus, some who oppose the

U.S. Intervention in Vietnam actually support the objectives of the

Vietcong, the military arm of the Vietnamese National Liberation

Front. Some who oppose the violence of Israel support the Arab

States, and vice versa. Political objection to one side in a war is not

objection to all war. It is actually selective objection, which sees some

wars (or some sides of some wars) as wrong, others as desirable.

Again, depending on one's political convictions, one can become a

conscientious objector or a conscientious warrior.

PREEMPTIVE WAR
Carry the analysis to the extreme, it is conceivable that the only

way a nation can preserve itself and its values is to attack an Opponent
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nation in order to prevent that Opponent from marshalling and using

its own armed forces for aggressive purposes. The Six Day War in

1967 is a clear example of this conviction. Containing elements of

both just war theory and the crusading war, a logical and rational

case can be made for this kind of war. Those who subscribe to this

case will again find themselves conscientious warriors.

Types of Response to War and the Draft

The term "draft resister" has been commonly and often mistakenly

used in recent times to lump together all men who for a variety of

reasons have been opposed to participation in the Vietnam war. This

generalization of individual motives is counterproductive and is po-

litically useful for that small minority in the United States interested

in organizing a broad revolt against society. The draft resistance

"movement" is not cohesive, however, and any assumption that it

is will lead to a failure to understand the nature and significance of

much of this county's youth-led dissent.

Any individual's response to the draft and to the demand of his

Society that he participate in a war must be among the most significant

decisions of his life. It may mean death or injury on a battlefield, it

may mean military heroism, it may mean jail. The consequences of

this decision testify to the sober consideration it must be given, and

the background Information which must be made available for such

consideration to take place.

That individual is rare whose motives can easily be summarized

into a simple, neatly defined category. Though a Single decision is

required, the elements of that decision are complex. Far from negating

categories, this complexity reinforces the need for them. There is a

human compulsion to judge some responses wiser than others, some
morally preferable, some of dubious merit and some dangerous and

wrong. Such valuations must be tentative, much as one might want

to think them absolute. While value judgments are inevitable, they

should be attempted only on the basis of a füll understanding of the

nuances involved in various positions and the need to avoid overly

simple group categorizations of individual responses, To this end

INTERCOM sets forth a few ideas designed only to charaaerize some
of the basic types of responses to war and the draft, with the hope
of encouraging further public study and understanding.

ACCEPTANCE OF THE MILITARY

While most men accept the draft unthinkingly, some seriously

deliberate tHe ~proSlem of war and violence, search out their belief

s

and responsibilities and then decide they must participate in the

army. These men would not declare that all war is right and good,

but rather that the consequences of not going to war are more evil

than war itself. Or they might feel that while they want to rid the
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World of war in the long run, war is the only available or practical

Solution to the immediate crisis. In the case of World War II, many

feit that participation was the only moral act open to men of con-

science. For such men, acceptance of the draft is a response to con-

science and, whether reluctant or voluntary, Cooperation widi the

war System is a principled and moral act, consistent widi their re-

sponsibilities to themselves and the society.

LEGALLY RECOGNIZED CONSCIENTIOUS OBJECTORS

During early discussion of the U.S. Constitution, a proposal was

made to include a provision guaranteeing the right of members of

religious groups such as the Quakers and the Mennonites to abstain

from participation in the armed Services. James Madison argued that

such a Provision was not necessary since it was beyond imagination

that this right would ever be denied. He was wrong, of course. During

World War I, only members of historic peace churches were exempt

from combat duty as conscientious objectors, but they had to perform

noncombatant duty in the armed forces. There were no provisions

for men opposed to noncombatant Service, and these went to jail.

The current draft law does provide for two types of conscientious

objectors. Both must be opposed to all war, and their Opposition must

be based on religious training and belief. The Supreme Court, m the

Seeger decision of 1965, ruled that the belief on which objection was

based need not represent an orthodox religion as long as it "is smcere

and meaningful [and] occupies a place in the life of its possessor

parallel to that fiUed by the orthodox belief in God of one who clearly

qualifies for exemption." A 1967 rewording of the draft law elimmated

reference to a Supreme Being, but continued to exclude objections

. based on "essentially political, sociological, philosophical views or a

merely personal moral code."

The two classifications Selective Service designates for smcere con-

scientious objectors are I-O ("Conscientious objectors available for

civilian work contributing to the maintenance of the national health,

safety or interest") and I-A-O ("Conscientious objectors available for

noncombatant military Service only"). The I-O is opposed to par-

ticipation in any way in the armed forces. Two years of alternative

Service is required of the drafted I-O, with an approved nonprofit

or government agency, with hospital work being the most common

form of this Service. The I-A-O is unwilling to kill but is willing to

serve in the armed forces in a noncombatant capacity; he is usuaUy

assigned to the medical corps and does not carry weapons while in

the Army.

UNRECOGNIZED CONSCIENTIOUS OBJECTORS

The distinction between the convictions of a legally recognized

conscientious objector and one not legally recognized is frequently

arbitrary. A man may not be granted conscientious objector Status
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because his particular draft board used a narrow or erroneous set of

criteria or because the man was unconvincing in presenting his evi-

dence to the board. A conscientious objector whose claims are not

recognized by Selective Service may refuse induction and be prosecuted,

or violate his conscience by submitting to the draft. He can seek

legal recognition through the courts, but can only do so by first

violating the law. If the litigant loses, he is subject to penalties of up

to five years imprisonment and $10,000 fine.

Some men hold beliefs which clearly do not meet the requirements

of the airrent Selective Service regulations because the basis of that

belief is not recognized as religious or because they are opposed to

participation in a particular war they consider unjust ("selective ob-

jection"). The Supreme Court has recently agreed to rule on two

cases, one (Sisson v. U.S.) dealing with selective and nonreligious

objection, and another (Welsh v. U.S.) dealing with nonreligious

objection. A third case, dealing with selective religious objection

based on the Catholic just war doctrine was recently heard in Cali-

fornia. In that case a Federal judge held that the "opposed to all war"

section of the Selective Service law is unconstitutional, and that

conscientious objection to a particular war on religious grounds is

acceptable. The Government is expected to appeal this case as well.

In general, it should be stressed that legal decisions such as these,

even when they seem to overrule certain parts of the draft law, do

not immediately become uniform practice at the local board level

and sometimes still cause differences of interpretation and confusion.

This has been true of the Seeger case, and it is likely to be true in

other cases pertaining to conscientious objection, since the local boards

retain great discretion in deciding CO claims. On the whole, however,

the courts have steadily been broadening the bases for Classification as

a conscientious objector.

NONCOOPERATION (INCLUDING RESISTANCE)

Noncooperators (and resistors) object not only to participation

in war but to participation in the draft process as well. They refuse

to register for the draft and refuse to apply for conscientious objector

Status, or if they become noncooperators after registration, may return

their draft cards and refuse further Cooperation with Selective Service.

They may refuse induction or, if classified I-O, alternative Service.

Noncooperators do not take advantage of even those aspects of the

draft which might exempt them, e.g. deferment as seminarians. Many
noncooperators write to their draft boards to explain why they cannot

cooperate. Some have publicized handing in or destroying their draft

Cards. Noncooperators usually become delinquent and are brought to

trial. Because they have not cooperated in any way, they have few

legal defenses and are often sentenced to prison terms.

Noncooperators generally believe that the draft is so root an
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evil that to cooperate would violate their integrity. Many who assume

this Position are sincere in their belief that the nation would benefit

from the aboHtion of conscription, that every increase in individual

freedom serves society. They are willing to accept prison to testify

to their convictions.

Opposition to the draft can in fact be a broader issue than Opposi-

tion to war; many conservatives and liberals alike oppose the dtaft

mainly as a violation of personal freedom. Some of these people

Support U.S. policies in Vietnam, but are wiUing to work together

with opponents of the war to abolish conscription. These people try

to work through existing institutions and usually do not take the

noncooperative route.

Sentences for violations of Selective Service tend to become heavier

during wartime, with no separate statistics available for those violatmg

the draft as an expression of conscientious Opposition to war as

opposed to evaders, delinquents, etc. It is interesting to note (Table

IV) that longer sentences were imposed in 1945 (W.W. II), 1952

(Korean War) and 1967-1968 (Vietnam) than in non-war years.

Indeed, the 1968 sentences are even heavier than those inflicted in

1945. Also, the numbers of violators brought to trial are clearly a

function of whether there is peace or war.

Table IV

SELECTIVE SERVICE VIOLATION CASES

BEFORE UNITED STATES DISTRICT COURTS BY YEAR



SEEKING DEFERMENTS

The desire for a deferment can often distort normal life patterns

by influencing young men to make important choices on the basis of

what is a deferable occupation, and not necessarily on the basis of

their skills or interests. Selective Service itself sees value in this; its

officials have explained that it enables them to "channel" young men

into those educational and occupational activities which are considered

to be in the national interest. Since the Selective Service process

requires that all possibilities for deferment be examined before the

registrant is classified for induction, those men whose claims for

conscientious objector Status are skimpy under present law are subject

to great temptation to try to find bases for deferment. The deferment

features of the conscription law lead many to distort their Ilfe styles

and futures in order to meet the immediate problem. As in all countries

where there is conscription, some young men seek "undeserved" de-

ferments. They try to prove mental or physical disability, homosexuality

(if they are not), or lie about their occupational or parental Status.

They try whatever they think will permit them to escape military

Service. Since the process of achieving I-O Status is usually lengthy,

some may even claim conscientious objection in the hope that the

determination will drag on until they are past draft age or can prove

other bases for deferment.

The process of deferment is, of course, precarious and inequitable

and tends to favor those with more resources and education. Those

who deliberately delay their induaion through deferments clearly do

not wish to join the Army, for one reason or another. Noncooperators

are critical of this approach and argue that, for those who sincerely

oppose war, political effectiveness is reduced by acceptance of a

deferment as opposed to confronting the System more directly. A
sincere conscientious objector may seek other deferred classifications,

but if he falls to obtain them—or CO stams—he will go to jail. The

person who merely seeks to avoid the draft will, if all eise falls, go

into the Army.

EMIGRATION

Increasing numbers of draft-eligible men are settling in Canada,

Sweden, France and other countries. (Many of these countries use

military conscription also. See Table V.) Counseling Services in

Canada suggest that as many as 60,000 have fled to that country,

although no accurate statistics exist. However, men who emigrate still

have a legal Obligation to perform military Service. If they do not

keep their draft boards informed of their whereabouts and if they

do not respond to induction calls, they have committed a crime and

are subject to arrest and prosecution if they ever return, no matter

how long they have been out of the country. Those who Support

fleeing as a means of evading the draft point out that, historically,
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TABLE V

COUNTRIES WITH REQUIRED MILITARY SERVICE
* (asterisk indicates provlsions for conscientious objectors)

Afghanistan

Albania

Argentina

Australia*

Austria*

Belgium*

Bolivia*

Brazil

Bulgaria

Cambodia

Cent. African

Republic

Chile

China

Colombia

Curacao

Cyprus

Czechoslovakia

Denmark*

Ecuador

El Salvador

Finland

France*

Gernrtany*

(Hast & West)

Gibraltar*

Greece

Guatemala

Guinea

Honduras

Hungary

India

Indonesia

Iran

Iraq

Israel (*women)

Italy

Ivory Coast

Korea, North

Korea, South

Lebanon

Luxembourg*

Malaysia

Mali

Mexico

Morocco

Netherlands*

New Zealand*

Norway

Paraguay

Peru

Philippine

Republic

Poland

Portugal &
Colonies

Puerto Rico*

Rhodesia*

Rumania

San Marino

Senegal

England and Canada do not have required military service.

Singapore

Somalia

Spain

Syria

Sweden*

Switzerland

Taiwan

Thailand

Tunisia

Turkey

U.S.S.R.

Union of South

Africa

U.A.R.

U.S.A.*

Uruguay

VeneTnela

Vietnam, North

Vietnam, Soudi

Yemen
Yugoslavia

emigration to escape tyranny and military serv.ce in P«"cii ar has

been a respected act. Many Russian immigrants came to the U.b. to

escape tlie Tsarist draft. Others fled Europe after the fa.lures of the

revolutions of 1848. On the other hand, most people who seek fore.gn

policy changes view emigration as of questionable poht.cal value.

It is looked upon as an evasion of responsibility to fight for changes

in foreign policy and/or the draft law in this country. The judgment

basically comes down to an evaluation of the v.ability of the demo-

cratic process and of the price one has to pay if one w.shes to be an

efifective Instrument of social change. In this view em.gration iS a

cop-out, as is going "underground." For those who say love our

country or leave if emigration is a clear choice and makes the

emigrant a traitor.

PROBLEMS OF CONSCIENCE WITHIN THE MIUTARY

While some men enter military Service out of patriotism, most

do so without thinking at all about their principles or the nature of

war They accept the draft because they believe they have no cho.ce,

ot because everybody does and is expected to, or because they want to
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get away from home or the misery of ghetto life, or for many varied

reasons. Many problems arise for a man who realizes his conscientious

objection after he has joined the armed forces. Receiving recognition

as a CO is particularly difficult within the System of military law;

career officers feel that a man should have dealt with his conscience

before submitting to induction, that once he has accepted military

Service he is committed to obey orders.

Nevertheless, an increasing number of men in the military have

claimed and been recognized as conscientious objectors, long and

arduous and dangerous as the process may be. During 1968, 27.8%

of those in the military claiming conscientious objection to all war

were recognized as sincere and released from military Service. Those

seeking noncombatant military Service were successful in 76.6% of

the cases adjudged.

With the recent change in the draft law, the average age of

inductees will be reduced. Many nineteen-year-old's have not yet

formulated coherent philosophies, and no doubt some of these would

become conscientious objectors were they permitted to defer their

choice for another year or two. This may mean that while the number

seeking I-O will decline, there will be an increase in those claiming

conscientious objection during their military Service. The pressure

will be strong for modification of military law and the military process

of recognizing conscientious objection.

There is also an increasing rate of desertlon, for a variety of

reasons. The total for 1968 was 53,352, up 13,000 over 1967. The

anticipated total for 1969 is 73,839, a sharp increase despite a reduc-

tion of the armed forces by 89,000 men. Although desertion is not

here considered a conscientious act, it is a comment on the popularity

of the war and military Service. It is fairly clear that the numbers of

men seeking either CO Status or deserting from the military are a

function of whether there is peace or war, and if war, how "populär"

that war is.

Some Special Problem Areas in Dealing with .

Conscience and War

PACING THE ISSUE

The preceding section describes various categories of response

to the Problem of war and the draft and demonstrates that there are

significantly different alternatives available. Some men fit neatly into

one of these categories. For example, there are many who are tradi-

tional CO's, while others know that all they want to do is get out of

the draft any way that does not involve a high price, such as going

to jail.

There are also many men whose ideas are still unjelled and who
may need to test their own positions. They may Start out one place
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# and end in another. These men are not necessarily msmcere, but

rather may be exploring their own values. Even men who sincerely

want to do right are subject to fads, beguilement by the style of their

pcer groups or by social pressures. One may burn his draft card to

impress a girl friend, and later regret it. But another may do the

same and later decide that while his original reason was siUy he

has since found other justifications which make him wilhng to do

it again. .

.

In recognizing the humanity of young people grapphng witn

difficult Problems, it is important not to practice that paternalistic

condescension or that unthinking support so charactenstic of many

people overimpressed with the morality of contemporary youth. There

has been a sharp increase in the number of men becoming conscientious

objectors. But there has also been an increase in the number of young

people who believe violence is justified, who reject democratic institu-

tions and values and who do not believe individual lives are sacred

or valuable. There are an increasing number of men going to )ail as

testimony to the depth of their beliefs. But there are also many who

will yell and scream as part of protest mobs, but remain unwilhng

to take responsible positions requiring individual risks. Which direction

young people go wiU depend in part on whether they are challenged

and helped to think seriously about the meaning and implications ot

different responses to war, violence and social conflict. The responsi-

bility for this is not theirs alone but also that of our society and its

institutions.

SPECIAL PROBLEMS OF NEGRO MEN

For many Negro men the army has been an attractive way out

of the ghetto and a significant means of upward social mobility. The

army has offered Negro men the opportunity to live in other countries,

where they may encounter little or no racial prejudice. It has been

argued that one cause of the upsurge in civil rights activities was the

feelings of Negro veterans who had seen that there were alternatives

to a segregated society.
r u a u

For the Negro man who wants to stay out of the Army there

are special problems in addition to his need for information. Until

recently, there were very few Negroes appointed to draft boards.

In 1966, only 4% of draft board members were nonwhite though

this figure rose to 6.5% by 1969. Negro men have had difficulty

entering the Reserves and the National Guard-half-way out pro-

grams. For the Negro man trying to base his decision about the

draft on principle, there are very difficult dilemmas. He is asked to

fieht to defend values which he knows are inadequately imp emented

for his own group. On the other band, he cannot reject American

society completely if he wants to increase the participation of Negroes

in the benefits of that society. Jail for a Negro has very different
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implications than it does for a white middle class youth whose family

and education help compensate for the Stigma of having been a

felon.

IMPORTANT VALUES FOR THE INDIVIDUAL

Regardless of what specific type of response to war and the draft

a man is considering and regardless of the philosophic or religious

principles which motivate him, there are certain important value

choices which he ought to consider as he makes his decision.

War: A draft-age man has to decide whether or not he believes

war is wrong and whether he thinks it is absolutely wrong or

perhaps wrong biit not so much as other evils. Some protesters

against the Vietnam war are not against war per se, rather they

are against United States "imperiahsm" or in favor of the Viet-

cong, or perhaps think other problems are more important.

Personal Responsibility. A draft-age man has to decide whether

he will assume some personal responsibility for his own deeds

and for what his society does or whether he will simply obey the

demands placed upon him. Hannah Arendt in Eichman in Jeru-

salem argues that modern bureaucratic society tempts many people

to deny they have any personal responsibility for what is happening

around them. An important element in the acceptance of personal

responsibility is the consequent commitment to action.

Religiousness: Because of the fact that the draft law requires

CO's to be religious but also because war is a violation of the

traditional proscription against murder, young men have to decide

whether they have religious beliefs and the nature of such beliefs.

Many morally sensitive teenagers have rejected organized religion

because of what they see as its hypocrisy. They do not want to

be associated with "religion" even though in a profound way
they may actually be deeply religious. Most men who are willing

to go to jail for their beliefs are religious in the sense that they

are willing to sacrifice their own material well-being for the sake

of some greater Spiritual identity or some more important set of

values beyond themselves.

Social Responsibility: There are both traditional Christian paci-

fists and nonreligious antiwar protesters who are concerned only

with their own salvation or being left alone to do their own
thing. In contrast, there are religious and political protesters who
may be concerned about their personal integrity but who also

want to change the world by getting rid of war or eliminating

injustice. Personal salvation and social responsibility do not have

to be mutually exclusive, but some men do decide to travel one

road and not the other.
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IMPORTANT VALUES FOR THE SOCIETY

In dealing with conscientious objectors, and with the context

from which they spring, it is equaUy important that the society as a

whole face up to certain important value determinations. Among these

are: how far we should go in the cherishing of the individual, es-

pecially when his convictions run counter to prevailing customs; how

we can show tolerance for the widest possible ränge of dissent con-

sistent with the preservation and extension of democratic values and

the democratic process; the recognition that the German people were

accused of war guilt for sheepishly or enthusiastically followmg Hitler,

and an understanding of the bürden this places on young people un-

willing to repeat that mistake; and a pragmatic acceptance that harsh

punishment does not stifle conscientiously held convictions—it is

easier for the martyr to go to the stake than recant.

There is also the real question: What is, or should be, the role

of the conscientious dissenter in the perfecting of a democratic so-

ciety? Before even a tentative answer can be suggested, there must

be widespread consensus on the goals of such a society and on the

process by which these goals can be achieved. In many ways, the

last has been and is the central educational chaUenge facing voluntary

organizations.

What Should Voluntary Organizations Do?

The foregoing material, even in its abbreviated and truncated

form, gives some indication of the major educational work needed m

this field. The appended bibliography and the list of organizations

actually working in the area of conscience and war will also be usetul.

The editors of INTERCOM are convinced that this problem wiU be

with US for some time, that if anything the tensions involved will be

exacerbated and that most churches, trade unions and civic organiza-

tions will find themselves involved without necessarily having made

any conscious decision in that respect. Members of these organizations

are not only parents, but are also concerned Citizens trying to grapple

with Community and local difficulties as well as national and mterna-

tional Problems. INTERCOM suggests that grass-roots organizations

seek out from their memberships smaU groups of people speciaUy

concerned with this issue and ask them to prepare a program of

study and action. The bibliography attached wiU be a good beginning

for the study. It can serve as a basis for reporting on this subject to

membership, thereby raising their level of Information

A number of reUgious denominations and other voluntary agenci^

have allocated staff and/or funds to support draft counseling. A

substantial proportion of these funds are being used to bolster the

work of existing agencies. It seems useful to set up some guidelines
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and to ask some questions, so that those charged with the administra-

tion and disbursement of such funds can make some valid judgments

on which kinds of work should be supported. Some questions are:

1. Draft counseling is not a "neutral" aaivity. Every counselor

grounds his work implicitly or explicitly on some philosophic or re-

ligious values and on some social and political goals. Are these clear

in the agency under consideration, and are they the values and goals

your agency wishes to support?

2. While technical competence is required, does the agency imder

consideration consider itself merely technical—that is, limited to

pointing out the provisions of the law and making no real eflFort to

aid the counselee in his attempts to think about the important value

questions raised?

3. Does the agency see itself as part of the "movement," with the

responsibility of helping young men stay out of the Army by whatever

means possible? Or is it concerned with helping him examine his

own conscience to arrive at a position which is truly his and which
he can hold under pressure?

4. Is the agency "directive," seeking to convince the counselee

that one or another position is better, or does it help him understand

himself and choose that position most meaningful to him?
5. Does the agency accept and encourage an "everyone does his

own thing" approach, or is it seriously concerned with an examination

of the values and attitudes actually held by the counsellee?

The above are a few of the considerations needing clarification

before entering this field with staflF or funds, or before considering

direct programs that can be carried out by local organizations. The
feasibility of action programs will vary from Community to Com-
munity. Among those that might be considered are:

1. Surveying and evaluating draft counseling agencies operating

in the Community, based on criteria derived from the above questions.

2. Surveying the Information about the Selective Service System
available in the Community, to be sure that young men anxious or

willing to enter the armed forces get adequate Information about the

options they have and the choices available to them. For those willing

to serve, the military can be a stepping stone to a particular trade

or career, and each draftee should be informed about what possible

advantages there are for him.

3. Surveying the Information about the Selective Service System
available in the Community to be sure that young men anxious not

to enter the armed Services will be informed as to what options exist

for legal exemption from military Service.

4. Seeing that the local library features a complete resource section

on the draft.

5. Encouraging the local school System to instmite a traimng pro-
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gram on the draft for aU high school guidance counselors. Perhaps

also setting up occasional forums or seminars where draft-vulnerable

young men can hear varying points of view from knowledgeable

^^^Ö.^Organizing public forums, through the PTA if feasible, where

parents and sons can hear varying viewpoints from experts.
^

7. Organizing a meeting or even a week-end "retreat" with mem-

bers of your local draft board to determine what their views are on

these subjects.
.

8. Asking the State Director of Selective Service to address a

group on these problems.

9. Trying to get your local weekly newspaper to run a feamre on

the draft, in which all points of view will get a hearing.

10 Using the above suggestions to develop any other programs

you think might be helpful in educating your Community on the

subject of conscience and war.

Organizations Working on the Problems

of Conscience and War

Prior to the war in Vietnam, there were only a few national ot-

ganizations engaged in this field, and these were primar.ly pacifist or

related to the historic peace churches. In the past few years, a large

number of new organizations have entered this area, some being

recently founded, while others have shifted priorities to release funds

and staff for this work. The number has grown so large that it is im-

possible to do more here than list a few organizations and describe

them briefly, to show their special interests and their ränge of activ.ty.

Besides the groups listed in the foUowing pages, there are many others

engaged to a greater or lesser extent. Many of these have a" ong^'^S

concern with international affairs, and were descr.bed m our May-J"ne

1969 issue. Some of these organizations will be hsted « *e end of

this section, together with the page number on wh.ch a fuUer descrip-

tion wiU be found in that issue of intercoM.

Secular Organizations

The following groups are classified here as secular, äl*0"8h many

have a religious or denominational basis. The cnterion .s whether or

not they are an official part of any church structure.
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American Friends Service Committee (160 North 15th St.,

Philadelphia, Pa. 19102). The AFSC was founded during World War I

to give conscientious objectors to war a constructive alternative to mili-

tary Service. It now conducts educational programs within the U.S., as

well as relief and other Service work abroad. Its Peace Education Divi-

sion is responsible for the work on conscience and war that is carried

out in some of its 18 field offices. Although the counseling Service

varies from office to office, depending on budget and staff availability,

as a general rule the AFSC counsels all who resist the draft, including

those not claiming conscientious objection. Some offices have begun to

stress education on the draft for high school students, to give them In-

formation at an earlier age on their obligations under Selective Service.

Stewart Meacham, Peace Education Secretary.
"^

American Veterans Committee (1333 Connecticut Ave., N.W.,
Washington, D.C. 20036) has as its motto "Citizens First, Veterans

Second." AVC has always had a special concern for the rights of the

man in uniform and was the leading participant in a new program
begun in 1968 stemming from Human Rights Year, with the goal of a

uniform international United Nations declaration of human rights for

those serving in any nation's armed forces. A Planning Conference was
held in 1968, leading to an International Conference in March 1970,
to culminate in another International Conference in 1971 or 1972,

which will make specific recommendations to the UN. The March 1970
Conference included sessions on "Conscientious Objection in the

Armed Services," "International Aspects of the Human Rights of the

Man in Uniform," and "Conscience and Illegal Orders—The Nurem-
berg Trials." The 1968 Conference report is available on request. June
A. Willenz, Executive Director.

CCCO: The Central Committee for Conscientious Objectors

(2016 Walnut St., Philadelphia, Pa. 19103) is the largest Organization

in the country devoted exclusively to providing Information and coun-

seling on the draft. Its national office and regional offices in Chicago
and San Francisco supply literature to almost all draft counseling

groups in the United States, and its staff counselors are constantly

called as Consultants by counselors and attorneys. CCCO is a voluntary

nonsectarian committee organized by church, peace and civil liberties

groups to Interpret the moral and legal basis of conscientious refusal

to participate in war, and to counsel and assist conscientious objectors

who oppose conscription, civil defense, loyalty oaths or payment of

taxes for military purposes. Service is rendered free of Charge, and in-

cludes counseling CO's on draft problems, training of draft counselors,

advising local counseling agencies and attorneys, arranging for legal

counsel for CO's facing criminal prosecution, assisting in arranging

bail when needed, prison visitations, assisting in securing pardons, and

working for general amnesty for prisoners of conscience. CCCO also
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provides Information on deferments and assists objectors in the Armed

Forces. Its publications program includes News Notes, National Court-

selors Newsletter and a Handbook for Conscientious Objectors. Arlo

Tatum, Executive Secretary.

Clergy and Layman Concerned Ahout Vietnam (475 Riverside

Drive, New York, N.Y. 10027) was organized to oppose the war in

Vietnam through ecumenical action programs for religiously concerned

persons and local clergy and lay groups. It has broadened its program

to Support men who will not fight in Vietnam and to Sponsor local

Conferences and institutes on the draft. Twenty field staff work in

major metropolitan areas providing draft counseling. It seeks to help

U.S. military deserters in Canada and Sweden and has sponsored a spe-

cial mission to Stockholm for one year to work with them. Rev. Richard

R. Fernandez, Director.

The Commission on Youth Service Projects (475 Riverside

Drive, Room 830, New York, N.Y. 10027) is composed of North

American based organizations which Sponsor voluntary service and

involvement programs. The Commission supports and promotes these

programs through the publication of Inpjitjrgurselt^the most inclu-

sive available listing of voluntary service opportunities in all p^r^s of _

the world ( 26,ÖQ0 opg5mgs_jn 400 projects ) , and through speciahzed

consultations on issues relevant to organizations Sponsoring voluntary

service projects. A recent consultation, "Alternate Service and Volun-

tary Service" applicable to alternative service within the Selective

Service System, probed special problem areas regarding the locatmg

of Jobs which are socially productive as well as meaningful to the men

assigned, and the related problem of getting such assignments approved

by local selective service boards. Suggestions which emerged included:

creation of a national Center to coordinate Job placement, pressure on

church agencies which are approved for alternative service toexpand

their programs into areas that would be more attractive to COs. The

new edition of Invest Yourself lists cooperating organizations Sponsor-

ing alternative service assignments. James Neal Cavener, Executive Ui-

reaor.

National Council to Repeal the Draft (201 Massachusetts

Ave., N.E., Washington, D.C 20002) is coordinating an educational

campaign to exert pressures on Congress not to renew the draft, which

expires June 30, 1971. Cooperating with the Council are representa-

tives from nearly forty organizations including labor, rehg.on, youth

women and business. These include radicals, liberals moderates and

conservatives who agree on the issue of draft repeal. The National

Council serves as a Clearing house for information on airrent draft

law and suggested alternatives to the draft as weU as on the activities

of its local Councils and groups. A literature list is available on request.

Tom Reeves, National Director.
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National Service Board for Religious Objectors. (550 Wash-
ington Bldg., 15 St. and New York Ave., N.W., Washington, D.C
20005). Composed of 45 affiliate members, NSBRO functions as a

Service agency for individual conscientious objectors and for churches

and other religious organizations. Founded during World War II, it

maintains contact with the legislative and executive branches of Gov-
ernment (particularly with the Armed Services Committees of Congress,

Selective Service and the Department of Defense) on issues related

to the draft System. NSBRO corresponds and counsels with individual

conscientious objectors seeking recognition of their position and with

their counselors, assists recognized CO's in obtaining appropriate alter-

native Service assignments, and assists in probiems that may arise dur-

ing Service. Its publications include information and counseiing mate-

rials such as Civilian Work Agency List for Conscientious Objectors,

Statements of Religious Bodies on the Conscientious Objector (lists

available on request), and its regulär monthly The Reporter for Con-
science' Sake. Warren W. Hoover, Executive Secretary.

Public Law Education Institute (1346 Connecticut Ave., N.W.,
Suite 620, Washington, D.C. 20036). Founded January 1968 for con-

ducting research on and educational programs in those areas of public

law which merit more attention than they have heretofore been given

(e.g., selective Service, environmental conservation and Community re-

lations). The Institute is nonprofit and relies on public contributions,

foundation support and private contributions. It publishes Articles &
Comments: Selective Service Law Reporter (extremely useful for every

draft counselor and lawyer handling selective Service cases). Thomas P.

Alder, President.

War Resisters League (339 Lafayette St., New York, N.Y.

10012). This pacifist Organization is concerned with action, education

and programs in nonviolence. While it counsels conscientious objec-

tors who seek legal CO Status, it also Supports all nonviolent forms of

resistance to the draft. It is currently conducting an education program
to gain public understanding for those men in the armed forces who
are conscientiously resisting continued Service, either by deserting or

by belatedly seeking CO Status. WLR distributes literature and Sponsors

rwo publications, WIN and WRL News. Ralph DiGia and David Mc-
Reynolds, Co-secretaries.

Workers Defense League ( 112 E. 19 St., New York, N.Y. 10003)
is a human rights Organization devoted to füll equality before the courts,

on the Job, in the union and in the military establishment. Founded
during the deprcssion to oppose racial, economic and political exploita-

tion, it has expanded its work to oflFer counsel and legal representation

to those young men whose CO claims were denied because of lack
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of formal church affiliation. Legal aid is also given to those m the

Service who request release for reasons of conscience. Seventy-five law-

yers from various parts of the country carry out its legal work. The

WDL News prints information concerning the program. Rowland

Watts, President.

Religious Croups

Practically every major religion is now working on the probiems

of conscience and war, some through national commissions or com-

mittees, others as yet only locally or regionally. The short listing which

follows is not intended to be exhaustive, but is designed primarily

to Show the type of activity which religious bodies are now carrymg

out in this area.

Executive Council of the Episcopal Church (815 Second Ave

New York N.Y. 10017). The staff of the Executive Council and ot

the various dioceses provide counsel and legal advice to those members

of the church who have probiems of conscience with regard to the

military draft, cooperating with and assisting wherever possible other

Community agencies engaged in this counseiing service. They support

draft counseiing programs (not necessarily Episcopalian, but ecumeni-

cal) through a special fund in 17 regions. A kit of informational mate-

rials is available for applicants who register as conscientious objectors

with the Episcopal Church. Rev. Everett W. Francis, Coordinator, Pub-

lic and Social Policy Programs.

Eriends Peace Committee (1520 Race St., Philadelphia Pa.

19102) is under direct Quaker supervision, with its major thrust

toward Friends and Meetings. Its outreach, however, includes consid-

erable non-Friend constituency as weU as schools and Colleges. The

Committee strives to develop and apply the philosophy of religious

pacifism, and of the pacifist-federalist position, to the world in which

we live." Services include draft counseiing, the training of draft coun-

selors, publication of pamphlets for distribution (list available onre

quest ,
Speakers and films on peace and related subjects^The Friends

Peace tommittee Sponsors a radio program, Avenues to Peace. George

C. Hardin, Executive Secretary.

Peace Section, Mennonite Central Committee {21 South 12 St

Akron, Pa. 17501) Sponsors over 300 domestic and
^^^g^/^^^J^ ^

Service programs for conscientious objectors, most of which are ad-

ministered by Mennonite church agencies. It h-^^-^^"^^^7;;P™^

in assisting registrants with alternative service assignments. Coun ebng

Services afe available through the central office or from draft and

Service counselors located throughout the country. A 200-page manual
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of draft Information, a variety of peace literature and display materials

have been produced by the Peace Section which cooperates with other

organizations working with draft-age persons. Its Services are available

to anyone seeking assistance and information regarding the draft and

alternative Service. John A. Läpp, Executive Secretary; Walton N.

Hackman, Associate Secretary for Selective Service Affairs.

Presbyterian Service Committee for Religious Objectors (830

Witherspoon Bldg., Philadelphia, Pa. 19107) provides information and

assistance to United Presbyterian conscientious objectors seeking legal

recognition; serves as advocate in the adjudication of particular cases;

and aids CO's who have been recognized as such by the Selective

Service System to find meaningful alternative Service employment under

the auspices of the United Presbyterian Church. Howard C Maxwell,

Director.

IJnitarian Universalist Association. (25 Beacon St., Boston, Mass.

02108). The Division for Social Responsibihty maintains a ministry

for draft resisters and includes prison counseling and assistance in pro-

viding legal aid to men who in conscience resist the draft. UUA en-

courages local schools, churches and other Community organizations to

conduct educational programs so that young men of draft age will

understand their rights under Selective Service provisions. A Registry

of Conscientious Objectors has been established to provide for the ac-

ceptance and recording of voluntary written Statements of objection

to participation in war by members of Unitarian Universalist churches

or fellowships. This is available to young men who desire to strengthen

their present position with their draft boards. The Unitarian Universalist

Service Committee provides a placement Service (domestic and over-

seas) for CO's seeking alternative Service assignment (CO Placement

Coordinator, UUSC, 78 Beacon St., Boston, Mass. 02108). Pamphlets

and other materials have been prepared for distribution (list available

on request). Dr. Homer A. Jack, Director.

United Church of Christ (289 Park Ave. South, New York, N.Y.

10010). The Council for Christian Social Action provides a general in-

formation packet dealing with conscientious objection. This is available

to local pastors, church members and others requesting assistance, since

the Council (although it has direct contact with CO's) operates

mainly through local churches. The UCC has called for recognition

of seleaive objection, has asked for amnesty for men of conscience,

and has called for reform of selective Service inequities including elim-

ination of the draft except in times of national emergency as deter-

mined by Congress. Rev. Huber Klemme, Coordinator of Draft Coun-

seling Services.
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Additional Organizations

Jewish Peace Fellowship, 420 Riverside Drive, New York, N.Y.

10025. ( Affiliated with Fellowship of Reconciliation.)

Described in May/June 1969 intercom:

Catholic Peace Fellowship, 339 Lafayette St., New York, N.Y. 10022.

Page 41. (Affiliated with Fellowship of Reconciliation.)

Council on Religion and International Affairs, 170 E. 64 St., New

York, N.Y. 10021. Page 44.

Fellowship of Reconciliation, Box 271, Nyack, N.Y. 10960. Page A6.

Friends Committee on National Legislation, lA") Second St., N.E.,

Washington, D.C. 20002. Page 47.

Local and Regional Agencies

The number of local and regional draft counseling agencies now

runs into the hundreds, and cannot be described, or even listed, m the

available space. These ränge from New Left and revolutionary to

traditional religious pacifist in approach. The three which are here

described are illustrative of the broad ränge possible.

Draft Information Center (153 N. l6 St., Philadelphia, Pa^

19102). Seven organizations have cooperated in the development ot

Die, which was founded in 1968 by the Friends Peace Committee. DIC

is seeking stiU wider sponsorship. It serves as the hub of a coordinated

network of counseling Services in the Greater Delaware Valley (radms

of 50 miles of Philadelphia). Thirty satellite groups exist at various

levels of development, and more than 400 draft counselors have been

trained. Draft training for School Guidance Counselors is now bemg

instituted in Cooperation with the Public Schools of Philadelphia and

it is hoped the program will extend to the suburbs soon. Robert Eden-

bäum and George Hardin, Co-chairmen.

Fast Bay Draft Information and Counseling Center (2320

Dana St., Berkeley, aiif. 94704), a Joint pro)ect of t^^.

^^^^fJ^^J:
out War Council of Northern California and ^^e Bay View Districtof

the United Methodist Church, in Cooperation ^"^«^^f^^f^U
nity organizations (primarily churches), the EBDICC ofFers a füll

ränge of counseling Services, including the training -^
'^-^^'f^^'^'

formal support by local and regional Community organizations is rare

in the draft counseling field.

The Center is explicit about the value framework governing its ac-

tivities. It believes that all counselees should be confronted with the
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various ethico-religious, philosophical and political issues involved in

making a decision about participation in military Service. Its Guide-

lines makes clear that so long as war continues to be used as a means

of processing international conflict, no individual can make a com-

pletely satisfactory response to the draft and military Service, eyen

though each individual still has the responsibility to make a decision

in this area. Available from EBDICC are: informational materials on

the draft, training materials and resources, information on EBDICC,

and program materials and suggestions.

Merton-Buber House (342 E. 6 St., New York, N.Y. 10003) is

a Joint venture of the Catholic Peace Fellowship and the Jewish Peace

Fellowship providing draft counseling information, training for draft

counselors, and an outreach Visitation program to high schools and

Colleges in New York City. Staff members are also active in the ques-

tions of reparations to black people and the servicemen's protest move-

ment, with draft counseling being only part of a larger program that

tries to reach all who protest, regardless of the reasons for such protest.

Complete information and materials are available on request.

Resources

BIBLIOGRAPHY

The following, while perhaps appearing extensive, is only a sampling of the

volurainous literature on the subject of conscience and war. Each item listed is

classified for convenience under its primary focus, but many also deal with other

aspects of the subject.

The Individual and Society

Obligation and the Body Politic, Joseph Tussman. Oxford, i960. 144 pp.

$2.23. A discussion of individual responsibility in a democratic society. It makes

a decisive case for a social Obligation to obey the law based on the doarine of

tacit consent, e.g. an individual who accepts the benefits of a society incurs an

Obligation to uphold its laws, an argument that any individual considering his

alternatives to the draft needs to consider.

A Lawyer's Case for Civil Disobedience, Harris Wofford. LIBERATION, Jan-

uary 1961. World Without War Council Reprint, 1730 Grove St., Berkeley,

Calif. 94709. 4 pp. 10$. (Also available in Instead of Violence, edited by Arthur

and Lila Weinberg. Beacon, 1963. 486 pp. $2.75. pp. 64-69.) Sees respect for

genuine civil disobedience (as distinguished from draft dodging or revolutionary

violence) as an essential requisite of a free society. Argues for the kind of civil

disobedience that is open, accepts the legal consequence« of the disobedient act

and thus demonstrates respect for the law even while disobeying.
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Misuses of Civil Disobedience, Paul Kurtz. DISSENT, January-February, 1970.

A philosopher attempts to dispel some of the confusion and ambiguity that have

grown up around the term in recent years, proposes a working definition and tries

to State as simply as possible the conditions in which civil disobedience may be

justified.

Concerning Dissent and Civil Disobedience, Abe Fortas. Fawcett, 1968. 128

pp. 30$. and
. , -^ ,»

Disobedience and Democracy: Nine Faliacies on Law and Order, How-

ard Zinn. Vintage, 1968. 124 pp. $145. A Supreme Court Justice's argument

for the limited use of civil disobedience to challenge "profoundly immoral or

unconstimtional laws" and a reply by a political scientist who sees a place for a

much more widespread "deliberate, discriminate violation of law for a vital social

purpose." Taken together, these two books are a good indication of the current

State of the debate.

Religious and Philosophical Viewpoints

War and Conscience in America, EdwardJ^^Mmg, Jr. Westminster Press,

^T%^n~5Ö pp, i).63rA7ontemporary survey of the various moral positions and

dilemmas in our society regarding war, introducing some helpful new categoriza-

tions and also briefly presenting historical foundations. Talks cogently of the

moral issues raised by the draft and the Vietnam War, and recommends a more

even-handed governmental attitude regarding individual conscience, including rec-

ognition of the "selective objector." Clearly the best general book on thejubject,

Christian Attitudes Toward War and Peace: A »ä'^»*»"^"' ^"•^^y.""''

Critical Re-Evaluation, Roland H. Bainton. Abmgdon Press, 1960. 2)) pp^

$4.75. Probably die best available survey of Christian positions beginning with

pre-Christian foundations and tracing the development of pacif^sm, the Crusade

ethic, the just war doctrine and the special problems of the nuclear age. Closes

with the author's own criticisms and recommendations.

War and Moral Discourse, Ralph B. Potter. John Knox Press, 1969. 123 pp.

$2.45. A brief but lucid analysis of the various possible attitudes toward jar

from the perspective of contemporary moral philosophy. Inchides a highly read-

able explanation for the non-philosopher of the namre of ethical judgments and

an excellent bibliographic essay.

War, Peace, and Conscience in Jewish Values »"d Social Crisi., Alhert

Vorpan. Union of American Hebrew Consrega,ions838F,l,hApe., Neu, York

N.Y^ 10021. 1969. 339 pp. $4.00. A skillful «P'<''^"°\°f *'/"r' ^"t
sometimes contradiaory teachings on conscience and war " >>'

i°""4.
'»Jf'"°

Strands of the Jewish tradition. Indudes an essay on "Can a Jew
»«J^

Co"/'^" °"

Objector?" and a uniquely valuable anthology of Statements by Jew.sh authormes

from Biblical times to the ptesent.

Religion and International Responsibility,
^»^^''/f;^y"7002;""2^9

gionand Inlernationd Affairs. 170 Eos, 64 S>., f^^-yori
^;^-'°°^'J^^^^

21 pp. 50i. Summarizes pertinent aspects of the
f"'"' Xf^'^^iTrel^

ethical heritage of the Judeo-Christian trad.t.on, and argues the.r pramcal rele

vance to the conduct of international affairs.

What Violence Is, Newton Garver. THB NATION, June 24, 1968. A Quaker

philosopher attempts a definition and typology of v.olence m human affau^

overt and covert, physical and psychological.
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The Moral Dilemma of Nuclear Weapons, edited by William Clancy. Coun-

cil on Religion and International Affairs, 170 East 64 St., New York, N.Y. 10021.

1961. 78 pp. $1. A clarification of the moral issues which Surround the threat

and/or the use of nuclear weapons. Indudes selections from diverse points of view.

A good introduction to this subject.

Justifications of War and Violence

Moral Man and Immoral Society, Reinhold Niehuhr. Scribner's, i960. 284

pp. $1.63. One of Niebuhr's basic works which set the categories in which the

issue of the morality of war is still being argued. Niebuhr justifies the use of vio-

lent means in the conduct of international aflFairs by holding that societies are

special entities to which the rules of individual morality cannot apply.

Modern War and the Pursuit of Peace, Theodore R. Weber. Council on Reli-

gion and International Affairs, 170 East 64 St., New York, 10021. 1968. 39 pp.

30^. A good brief survey which explains the development of the just war con-

cept, contrasting it with Christian pacifism. Indicates how many traditional just

war assumptions have been threatened by contemporary ideological and technologi-

cal developments.

The Just War: Force and Political Responsibility, Paul Ramsey. Scribner's,

1968. 354 pp. $12.'S0. One of the foremost writers in the field of ethics and

war argues, in a colleaion of essays which indudes previously unpublished papers,

that "political life [cannot] endure without the use of force"; it is necessary to

analyze the ethical requireraents governing "just condua" in situations in which

force is employed. In separate chapters, Ramsey deals forthrightly with some of

the major problems of our time, such as the ethics of Intervention, nuclear war,

counterinsurgency war, chemical weapons and Vietnam.

War, Conscience and Dissent, Gordon C. Zahn. Hawthorne Books, New York,

1967. 317 pp. $3.93. A Catholic pacifist and sociologist presents a series of in-

cisive essays in which he argues that there can never be a "just" war. Dr. Zahn

devotes a chapter to Catholic conscientious objection in the United Sttates.

The Wretched of the Earth, Franz Fanon. Grove Press, 1963. 223 pp. $1.23.

A psychoanalyst's argument that violence in the ex-colonial countries is necessary

to the achievement of true dignity and selfhood. Equates dignity with power over

others, and denounces the cities of the world as strongholds of neo-colonialism.

Fanon sets no limits to his justification of violence, making his argument pre-

sumably valid against anyone in power. An extremely influential book with

today's New Left.

Declaration at His Court Martial, Regis Debray. LIBERATION, February 1968.

Available in a reprint entitled "Revolution: Violent and Nonviolent." 28 pp. 33^.

A guerrilla fighter argues that only violent struggle can create the class conscious-

ness needed for a successful revolution.

Their Morals and Ours: Marxist versus Liberal Views on Morality. Four

essays by Leon Trotsky, John Dewey, George Novak. Merit Publishers, New York.

1969. 80 pp. 93$. The communist argument for the morality of revolutionary

violence to gain social objectives, A classic presentation of the belief that "the ends

justify the means."

Reflections on Violence, Georges Sorel. Macmillan, 1967. 286 pp. $1.30. The

primer of revolutionary syndicalism (1906), 'with its apology for working class
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violence, visible again in current justifications of street and university violence. A

basic source for much of today's rationale for revolutionary violence.

Pacifism and Nonviolence

The Pacifist Conscience, edited by Peter Mayer. Henry Regnery, 1967. 478 pp.

$2.63. This anthology of writings by major thinkers beginning with Lao-Tzu is

the best available introduaion to the wide variety of thought that has been called

pacifist. Indudes an extensive and valuable bibliography for deeper study. The

essays by Simone Weil and Albert Camus are specially recommended.

The New Testament Basis of Pacifism, George H. C. MacGregor. Fellowship

Publications, i960. 160 pp. $1.23. Originally published in 1936, this is the

Standard work by a theologian on the Biblical origins of pacifism and its historical

development in the early Churdi. The essay "The Relevance of an Impossible

Ideal," induded here as an appendix, appeared in 1941 as a reply to Remhold

Niebuhr's attack on the pacifist position.

Conquest of Violence: The Gandhian Philosophy of Conflict, Joan Bon-

durant. University of California Press, 1963. 261 pp. $1.93. The best introduction

to Gandhian pacifism, using concrete examples from Gandhi's struggles for Indian

independence. Critidzes the frequent Identification of power with military force.

Cites Gandhi's success in transforming his "enemies."

Drawing the Line, Paul Goodman. Random House, 1962. $1.30. This essay by

a noted contemporary sodal critic is the most influential recent restatement of the

anarchist pacifist position and its view of the individual's relationship to society.

Speok Truth to Power, American Friends Service Committee, 160 N. 13 St.,

Philadelphia, Fa. 19102. 1938. 68 pp. 33$. A study of international conflict and

a source of considerable controversy within the pacifist movement as well as out-

side it, this groundbreaking work affirms the Gandhian commitment to truth and

political justice as a root value for pacifists. While rejecting war, the study re-

quires pacifists to accept responsibility for finding alternative ways of defending

values and forcing needed change. Though somewhat dated now m its examples,

it is still the most cogent argument for a "hard-headed" pacifism.

Pacifism in the United States: From the Colonial Era to the First World

War, Peter Brock. Princeton University Press, 1968. 1003 pp. $18.30. A monu-

mental treatment of the denominational and otherwise institutional history ot

padfism in the United States up to World War I. Exhaustivdy documented and

spiced throughout with anecdotes about the ordeals and expenences of individual

pacifists. Indudes a bibliography.

The Quiet Battle, edited by Mulford Q. Sibley. Beacon, 1968. 377 pp. $2.93.

A good anthology of essays discussing historical instances when nonviolent means

have been used successfully to achieve desired social ends.

In Place of War, American Friends Service Committee, 160 North 13 St., Phila-

delphia, Pa. 19102. Grossman, 1967. 113 pp. $143. Disaisses nonviolent means

of national defense, and argues that these means are not only preferable on moral

grounds but are more effective, and that the tediniques for successfully implement-

ing them can be acquired.

On Revolution and Equilibriüm, Barbara Deming.
"»^f^™?^' f/^/;'';^^

1968. Available in reprint entitled "Revolution: Vfolent and Nonviolent. 28 pp.
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35^. Believing that revolutions are both necessary and fully justified in many parts

of the World, Deming argues that they can and must be waged nonviolently. Gives

thoughtful, hard-headed pacifist answers to the usual objeaions to the use of non-

violence by oppressed peoples. A powerful reply to Frantz Fanon's book Wretched

of the Barth.

Revolution and Violence, Mulford Q. Sibley. PEACE NEWS Reprint, 1964.

8 pp. 10 (f. Argues that revolutionary violence is inherently destructive of progres-

sive, egalitarian ends, and hence is an obstade to, not a desirable means of achiev-

ing, democratic and humane social change. A radical's rejection of the current

New Left case for violence.

The Power of Nonviolence, Richard B. Gregg. Schocken, 1966. 187 pp. $1.73.

A pioneering work on the theory and practice of nonviolence. The author, a friend

of Gandhi's who spent severai years in India, describes the less well-known non-

violent struggles of Norway and Denmark during World War II, and analyzes

the psychological reasons for the power of nonviolent action. The last half of the

book is one of the best available presentations of die case for nonviolence as an

affective substinite for war. Gregg compares die similarities between the soldier

and the nonviolent resister, between military strategy and techniques of nonviolent

resistance, and concludes with his version of the nonviolent equivalent to the

Army Field Service Manual which is issued for Instruction to all soldiers.

Civilian Resistance as a National Defense: Nonviolent Action Against

Aggression, edited hy Adam Roberts. Penguin Books, Baltimore, 1969. 367 pp.

$1.63. A provocative colleaion of essays proposing an alternative to military de-

fense, arranged in three sections: the first, on the nature of problems to be faced,

i.e., military attack, coup d'etat, totalitarianism; the second, on the lessons of

past experiences with nonviolent aaion against aggression; and the third, on the

political, Strategie and organizational aspects of a civilian defense policy. Of par-

ticular interest are the introduction, which discusses the Czechoslovak resistance

in August 1968, and the conduding essay, by Thomas Schelling, which raises

important questions about the meaning and implications of civilian defense.

The Draf

t

The Selective Service System: Its Concept, History and Operation. Office

of Public Information, National Headquarters, Selective Service System, 1724

F St., N.W., Washington, D.C. 20433. September 1967. 37 pp. Free. A brief

official history and description of the System.

In Pursuit of Equity: Who Serves When Not All Serve? Report of the Na-

tional Advisory Commission on Selective Service (Marshall Commission). Super-

intendent of Documents, Washington, D.C. 20402. 1967. $1.30. A thorough and

factual study of Selective Service prepared for the President. Finds mach to aiticize

and concludes with bodi majority and minority recommendations for change.

Little Croups of Neighbors: The Selective Service System, James Davis and

Kenneth Dolbeare. Markham, 1968. 276 pp. $3-93. Two political scientists

analyze in detail the workings of the Seleaive Service System in Wisconsin. This

empirical case-study is invaluable for understanding how the System acmally works

and the causes of some of its problems. The authors were especially interested in

the dynamics of direct voluntary participation of Citizens in government through

draft boards, and were led to generally critical condusions about the System as a

whole.
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The Draft?, American Friends Service Committee. Hill and Wang, 1968. 111 pp.

$1.25. An examination of the draft and various types of draft resistance, prepared

by a working party of the AFSC Opposes conscripuon on moral and political

grounds, and states the case for a volunteer army as a step toward a world with-

out war.

The Draft: A Handbook for Facts and Alternatives, edited by Sei Tax.

University of Chicago Press, 1967. 497 pp. $3-93. Based on a 1966 Conference on

the draft held at the University of Chicago, this anthology indudes selections by

General Hershey, Erik Erikson, Sen. Edward Kennedy, Margaret Mead, Kenneth

Boulding and odiers. A comprehensive survey of anaiyses of die draft and plans

to change or replace it.

Who Will Do Our Fighting for US?, George E. Reedy. Introduction by Senator

Edward M. Kennedy. World (Meridian Books), 1969. 126 pp. $1.93. The author

criticizes the volunteer army as less democratic and representative than an army

which relies partially on,a broadly based lottery draft of nineteen-year-olds. His

System would include the almost complete dimination of current deferments and

a revamping of the present local board System.

Humanist Conscientious Ob|ection, Edward L. Ericson. THE HUMANIST,

May/June 1969. The President of the American Ethical Union argues that the

First Amendment was carefully drawn to protect equally all bdiefs concerning

religion—not just the beliefs of the 'religious' and that, therefore the tymg ot

digibility for dassification as a conscientious objector to 'rdigious belief violates

freedom of conscience-and equal protection of the law on matters of rdigion.

Humanist Conscientious Objection: A Guide for Men of Draft Age Dah

H. Drews. American Ethical Union, 2 West 64 St., New York N.J. 10023, and

the American Humanist Association, 135 El Camino del Mar, San Francisco, Caltf.

94121 1970 44 pp. $1-23; bulk and dealer rates on request. Useful to dratt

counseiors, and complete with bibliography. the book is designed to meet the «eeds

of the large groups of unaffiliated Humanists, non-theists and re igious liberals.

The Steps whidi must be taken to qualify for CO Status are discussed, as is

noncooperation.

Different Responses to War and the Draft

Guide to the Draft, Arlo Tatum and Joseph S. Tuchinsky. Beacon Press, 1969.

281 pp. $1.95. This is the most outstanding single book written to aid Young men

in coping with the draft. A clear and generally impartial discussion of all rights

deferments and options. induding emigration and
"«"^^^^P^^^?^"' J^^^'^'T^

official forms are reprinted. Urges individuals to consult a draft counselor for

more specific aid.

Handbook for Conseienfious Objecfors, eJited hy Arlo tatum. Available

"rS 20/6 Walnu, 5a, Philadelphia. ?a 19103. 100 ?^;—f ^/^
daled. $1.00. This is must reading for any draft-age man '"«"«^'^ '" ~°

scientious objection. both within and outside cuttern law. '" »dd« «"
'°\^i.

ptehensive outline of televant Seleaive Setvice laws and
P'JJf«'"^ ^^ .";"^'^^^

Ltains chapters on noncombatant militaty setv.ce. "^'^°
/•^™"';' Xej

assignments, Ae coutts and ptison life. Raises .ssues tha, need » be »-«'d^^^d

by anyone in thinking thtough his own conscient.ous pos.uon. Indudes a b.bl.

ography.

Face to Face With Your Draft Board: A Guide to Personal Appearances,
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AlUn Blackman. World Without War Council, 1730 Grove St., Berkeley, Caltf.

94709. 1969. 90 pp. 93^. A first-rate primer for conscientious objeaors, also use-

ful to others facing a personal appearance before their draft board. A unique

source of information on what to expect at an interview with a draft board and

how to prepare oneself, including transcripts of actual personal appearances. De-

signed to help a young man become clear on bis own beliefs and demonstrate

them in aaion. Indudes an excellent collection of readings grouped under selected

questions about fundamental value choices and attitudes. Indispensable for dratt

counselors.

Statements of Rellgious Bodies on the Conscientious Objector, edited by

P Wayne Wisler and J. Harold Sherk. National Interreligious Servtce Board for

Conscientious Objectors, 530 Washington Bldg., 13th and New York Ave., N.W.,

Washington, D.C. 20003. Sixth edition, 1968. 68 pp. 30^. Official Statements of

all major religious denominations on conscientious objection.

Wliy We Counsel: Conscience and War. World Without War Council, 1730

Grove St., Berkeley, Calif. 94708. 1967. 20 pp. 33 <f. A kit of materials with a

distinaive approach to problems of draft counseling, emphasizing the relaüon of

the individual's objection to war and the problera of ending war.

Guidelines for East Bay Draft Information and Counseling Center, Robert

Pickus and Steve Bischoff. World Without War Council, 1730 Grove St., Berkeley,

Calif. 94709. 1969. 8 pp. 10^. A presentation of draft counseling aimed at pro-

viding a searching examination of the religious and ethical dimensions of draft

decisions.

A Conflict of Loyalties: The Gase for Selective Conscientious Objection,

edited by James Pinn. Pegasus, 1968. 288 pp. $1.73. Thoughtful arguments for

governmental recognition of selective conscientious objection. A number of dis-

tinguished contributors examine the moral, philosophical, political and legal as-

pects of the issue.

We Won't Go, edited by Alice Lynd. Beacon, 1968. 331 pp. $1.93. Composed

principally of Statements by draft refusers and resistance members in response to

the editor's query "Why won't you go?" The selection reflects the author's mterest

in noncooperation (the CO position is largely disdaimed). Offers useful msights

into some of the present draft Opposition.

Of Holy Disobedience, A. J. Muste. Greenleaf Publications, 1932. 20 pp. 234-

One of American pacificism's leading theoreticians and activists argues that non-

cooperation (a refusal to register for the draft) is moraUy superior to the CO

Position.

Your Military Obligations and Opportunities, Jack Raymond. Collier, 1963.

93 f. A reliable guide from a traditional pro-military service viewpoint.

let's Think About the Christian and Military Service, Herman Will, Jr.

Board of Christian Social Concerns, United Methodist Church, 100 Maryland Ave.,

N. E., Washington, D.C. 20002. 14 pp. 134.

Your Decision About Military Service, Council for Christian Social Action,

United Church of Christ, 289 Park Ave. South, New York, N.Y. 10010. 24

pp.234.

War, Peace, and Conscience: Resources for the Church's Ministry, United

Presbyterian Church, Office of the General' Assembly, 310 Witherspoon Bldg.,
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Philadelphia, Pa. 19107. November, 1969. 47 pp. 734. Three of the finest recent

church publications on the dilemmas of war and the individual conscience. Well-

rounded and impartial, they touch on most of the arguments, issues and basic

value choices that must be faced by the draft-age Christian and a clergyman trymg

to counsel such a man. They draw no condusions, except the need for much hard

thought and careful soul-searching on the part of all concerned.

AUDIO-VISUAL AIDS

Fihn making on the problems of consdence and war has been enormously

stimulated by Vietnam. However, the quality by and large of these films does not

equal the quality of most books and artides on the subjea. With that caveat,

INTERCX)M iists the following resources.

Distributors

American Frlends Service Committea (AFSC), 160 N. 15 St.. Phüadelphia.

Pa. 19102. (Also regional offices.)

Fellowship of Reconeiliation (FOR), Box 271, Nyadc, N.Y. 10960.

American Documentary Films (ADF), 336 W. 84 St., New York. N.Y. 10024

and 379 Bay St., San Francisco, Calif. 94133.

Films

Who Owns Tony Fargas? AVSC. l6mm., 9V2 min., h&w, sound. Rent $3.00;

purchase, $73.00. A black man fights for CO Status with his all-white local board.

Good for discussions.

Alternatives. FOR and AFSC. 16 mm., 24 min., color, sound. Rent, ^^0.00;

purchase $123.00. Explains CO position and alternative service. Recommended

for high school smdents.

For Ages Ten to Adult. AFSC. 16 mm., 16 min., b&w, sound. Rent, $3-00.

Presents actual fihns of the proceedings at a draft board and mdurtion center,

interspersing these with scenes of war and its influence on Americans.

Some Won't Go. ADF. 16 mm., 30 min., b&w, sound. Rent, $63.00; purchase

$373.00. A critique of the draft from the resistance point of view.

Sons and Daughters. ADF. 16 mm., 30 min., b&w, sound. Rent, $63.00; pur-

chase $330.00. A general attadc on the war, the draft and the military m America

from the point of view of the young people being asked to contribute to them.

let's Live. AFSC. 16 mm., 16 min., b&w, sound. Rent $3.00. A pand discussion

involving four past and present CO's.

The Magician. AFSC and Sterling Fducational Filn^s,241 E. 34 ^f.^^J^'
N.Y. 10016. 16 mm., 13 min., b&w, sound. Rent $10; purchase $123. Asym-

bolic Story of young men invited to a shooting gaUery, in whidi they soon become

carried away with their newfound ability to destroy.

The Way of Nonviolence. FOR. 16 mm., 14 min., b&w, sound. Renf, $2.30.
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A recorded speech by Andre Trocme, drawing on his experiences in World War

II, East Germany and Algeria.

N«t by Mighf. FOR. 16 mm., 11 min., b&u,, souni. Rem, S2.}0. A. J.
Mu.,e

discusses an antiwat program focused on childreo.

Blessed Are the Peaeemakers. FOR. 16 mm., 11 min., b&w, souU R«rt,

$z" D* Mamo Niemoeller speaks of current World .ens.o„s and condud«

that "pacifism has become a necessity."

Recordings and Tapes

Draft Dodgerl Todd Records, 62 Ukevieu. A.e Toronto 3, ^.'^''l^^.j'^^^

postage prepaid. A discussion by eight American draft resisters m Canada of what

led them to their action and how they have reacted to the change.

The Historleal Basis of Pacifism. FOR. 50 min. tape. 3V4 ips. Rent, $1.30;

purchase $3.30. A speech by Roland H. Bainton.

occupation of France.

Other Resources

For official publications and descriptive material on Selective Semce wnte

,o: Selective Service System. Office of Public Information, 1724 F St.. N.W.,

Washington, D.C. 20435.

For occasional artides on this subject, the
'°"°-J»8 "»«^^J^SoNTHm^AN

^ ^A^TrATTionc RETORTER The New Left, revolutionary and noncoopera-

:ä'po'rof vi^™Xf™ *e NW VOKK RBV-B^ O. BOOKS. KAMPARXS

and LEVIATHAN, among others.

Magazine articles are listed in the ReaDEr's GUIDE ''^
,1^^^^^^^^^,

TÜRE (dieck your local library) under such categones as Conscientious Objec

tion" and "Military Service."

Looking Back:

The UN at Twenty-five: A Handbook for fho Annlvorsory Yoar 1970

Volume 11, No. 2 (Septfember/Oaober 1969) $1.50

Scressing the educational rather than the ceremonial nature of the observance,

this handbodk provides factual information and an extensive listing of supplementary

resources for an assessment of the past and an appraisal for the UN's future role in

achieving world order. Programs and aaivities are suggested on UN, U.S. Govern-

ment and major voluntary Organization plans for the anniversary year.
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A recorded speech by Andre Ttocme, drawing on bis experiences in World War

II, Hast Germany and Algeria.

Not by Mighf. WR. 16 mm., 17 min., h&u,, ,ound. Rent, S2.}0. A. J.
Muste

discuss« an anriwar program focused on children.

Blessed Are »he Peacemakers. FOR. 16 mm., 17 min., h&w, sound. R>nt,

5z'oD* Martin Niemoeller speaks of current world tens.ons and condudes

that "pacifism has become a necessity."

Recordings and Tapes

Draft Dodger! Todd Records, 62 Ukeview Ave Tcyronto 3,
^f^^^^ ,^ .^^ha^

Zage prepaid. A discussion by eight American draft res.sters m Canada of what

fed them to their action and how they have reacted to the change.

The Historical Basis of Pacifism. FOR. 50 min. tape. 5V, ips. Rent. $1.50;

purchase $3.50. A speech by Roland H. Bainton.

occupation of France.

Other Resources ^

For official publications and descriprive marerial on Selective Semce wme

,o: Selecrive Service System, Office of Public Infomiat.on, 1724 F St.. N.W..

Washington, D.C. 20435.

and LEVIATHAN, among others.

tion" and "Military Service."

Looking Back:

The UN at Twonty-five: A Hondbook for tha Anniversar/ Year 1970

Volume 11, No. 2 (Septfember/Oaober 1969) $1.50

Stressing the educational rather than the ceremonial nature of the observancc,

this handbook provides factual Information and an extensive listing of supplementary

resources for an assessment of the past and an appraisal for the UN's future role in

achieving world order. Programs and aaivities are suggested on UN, U.S. Govern-

ment and major voluntary Organization plan.s for the anniversary year.
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Looking ahead to the next issue:

From Aid to International Development

The Report issued in March 1970 of the Presidential Task Force on Interr^acional

Development (the Petersen Report) will suggest the guidelines for a new U.S.

policy on foreign aid. Citizen response to the recommendat.ons offered m the

Report will be instrumental in the formulation of our policy on mternat.onal

development, and our participation in the Second Development Decade.

^,v. -/v mtn. pirptr. D^4 iV^- P.mf, *r.w;

purchaie %?>.50. A speedTby Roland H. Bainton.

Nonviolent Resistance in Wartime. VOR. 13 min. tape.lVi ips.

^^^^^-^^J.
punhT$5.50. By Andre Trocme, who sheltered Jewish refugees durmg the Na2,

occupation of France.

Other Resources

For offidal publications and descriptive material on Selective Sem^^e wdte

to: Seleaive Service System, Office of Public Information, 1724 F St., N.W.,

Washington, D.C. 20435.

Fot occasional artides on this subiect, the f°"°"J"8
mag^in« amon^g^

„A.r= '»•11 he useful to Scan: AMERICA, SATORDAY REVIEW, NATION, CHRISTIAN

^^" ^^TON, COMMONWEAL, DISSENT, WAR/PEACE REPORT, OOM-

Z^Y Sf™uC WORLD, CHRISTIANTTY AND CRISIS, HUMANIST WORLDVIEW

^^^n^TrATHOLIC REPORTER The New Left, revolutionary and noncoopera-

t.^T^T.^^^1^^^"^^ NEW VORK REVIEW OP BOOKS, RAMPART,

and LEVUTHAN, among odiers.

Magazine articles are listed in the READER'S GUIDE TO PERIODICAL üreiu-

TURbIS your local libtary) under such categories as "Conscenfous Ob,ec-
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Ich weiß, daß die folgende Darlegung viele Fragen offen läßt oder nur neu

anregt. Selbstverständlich war diese meine mehr verstandesmäßige Analyse

angeregt auch durch den Nürnberger Ärzteprozeß. Während der Abfassung

erschien die Dokumentensammlung (Das Diktat der Menschenverachtung)

von A. Mitscherlich und F. Mielke im gleichen Verlag. Sie hat die öffent-

liche Beurteilungsbasis auch jenes Prozesses wenigstens verbreitert. Hier

aber kam es mir darauf an, nicht zum Prozeß Stellung zu nehmen,

sondern den Geist der Medizin zu prüfen. Es gibt nicht nur einen Geist der

Medizin; aber es gibt einen Geist der Medizin, der auch beim Prozeß und

vor allem beim Zustandekommen der von jedem braven Menschen verab-

scheuten Taten selbst sein Alibi vergeblich zu beweisen suchen würde.

Dieser unsichtbar auf der Nürnberger Anklagebank sitzende Geist — der

Geist, der den Menschen nur als Objekt nimmt — ist nicht nur in Nürnberg

im Spiele, er durchsetzt die ganze Welt in fein verteilter Form und ist im

Beispiel der „Euthanasie" und der Menschenversuche nur In einer so groben

und scheußUchen Form zutage getreten, daß nun eine neue Verdunklung zu

befürchten ist; man könnte sagen (und sagt es bereits): die Greuel von

Dachau und so welter zeigen, wohin man nicht gehen darf, also um so deut-

licher auch, wie weit man gehen darf und muß. Das sieht dann so aus:

„Euthanasie" und Menschenversuche sind „an sich" ärztlich begründbar, nur

müssen sittliche Grenzen eingehalten werden. Was aber dies „an sich" be-

deutet, bleibt hier immer noch dunkel. Ich gestehe, erst im Verlauf memer

Untersuchung selbst die Klarheit gefunden zu haben, daß ein ganz bestimm-

tes Prinzip, nämlich das der Solidarität, mir brauchbar erscheint, um zu

beweisen, daß es eine An-sIch-BerechtIgung jener Maßnahmen nicht gibt,

und daß das Wesen vernichtender und experimentierender Maßnahmen aus

dem Solidaritätsprinzip ableitbar ist. Wenn dies — und es handelt sich um

einen Vorschlag — richtig ist, dann wäre der nächste Schritt der, daß man

in sittlich strittigen Fällen untersucht, ob das Gebot der Gegenseitigkeit

erfüllt Ist. Dies aber in jedem Bereiche der Medizin, nicht nur wie hier an,

ihrem Rande oder jenseits desselben. Das Weitere lag außerhalb der folgen-

den Darlegungen. Noch wichtiger aber ist dann das Problem: der Mensch

in der Medizin als Objekt, als Subjekt, als Naturobjekt, als Wertsubjekt

P
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und SO weiter. Es ist bestürzend und fordert die größte Anstrengung heraus,

daß derartige Vorkommnisse nötig gewesen zu sein scheinen, damit Gefahr

und Sinn der objektiven Wissenschaftsform zu allgemeiner neuer Besin-

nung in die Schranken gerufen wurden. Für diese Hauptaufgabe liefert das

hier Folgende nur einen begrenzten Beitrag.

1. Kann die künstliche Abkürzung des Lebens (sogenannte „Eu-

thanasie") bei unheilbaren Geisteskrankheiten vom medizini-

schen Standpunkt aus vertreten werden?

a) Was heißt ,,medizinischer Standpunkt"?

Dieser Begriff scheint vorauszusetzen, daß es eine allgemeine Sittlichkeit

gibt, deren Anwendung in der Medizin besondere Fachkenntnisse und eine

Erfahrung in besonderen Situationen nötig macht. Es müsse jemand ge-

lernter Mediziner sein, um zu beurteilen, welche Handlungen in der Medizin

als sittlich oder unsittlich zu gelten haben. Aber auch die Ansicht eines ein-

zelnen Arztes würde hier nicht zureichen, wenn sie nicht mit einem all-,

gemeingültigen Standpunkt der gesamten Ärzteschaft übereinstimmt ; so als

ob es etwas wie eine Berufs- oder Standesethik gäbe, nach der der Einzelne

sich zu richten hat.

Diese Voraussetzung, also daß es einen medizinischen Standpunkt gibt, der

selbst unbestritten wäre und zur Anwendung bereit läge, trifft aber nicht

zu. Die Ansichten sind geteilt und darauf eben kann es beruhen, daß eine

bestimmte Handlung sowohl als zulässig, erwünscht oder notwendig, wie

auch als schlecht, strafbar und vermeidbar beurteilt wird. Wenn also eine

selbstverständliche oder allgemeine ärztliche Ethik nicht existiert, so ist nach

dem Grunde dieses Mangels zu suchen. Der Grund ist, daß die Idee der

Medizin nicht einheitlich ist; geschichtlich zeigt sie Entwicklung und Wandel

und persönlich ist sie insofern freigestellt, als sie in Staatsgesetzen nirgends

festgesetzt, in der ärztlichen Prüfung und der staatlichen Zulassung zum
Beruf nicht enthalten ist. Die Idee der Medizin, und auch die Berufsethik

ist also nur individuell und subjektiv vorhanden. Das hat wieder zur Folge,

daß kirchliche, weltanschauliche, politische und dann wieder persönliche Bin-

dungen mitbestimmen, welche ethischen Grundsätze jemand hat, oder auch

wieder wie er ohne Grundsätze praktisch entscheidet. Die weitere Folge dieses

Zustands ist aber, daß ich hier ebenfalls von meinem medizinischen Stand-

punkt und meinen persönlichen Ansichten aus, also als Individuum zu spre-

chen genötigt bin. Ich kann nicht immer genau wissen, welche und wie-

viele meiner Kollegen mir zustimmen werden. Trotzdem werde ich versuchen,

nicht ,,autoritär", sondern in Übereinstimmung mit den sittlichen Gegeben-

heiten meines Standes und meiner Zeit und mit Rücksicht auf die tatsächlich

vorhandenen Verhältnisse zu urteilen. Ich bin ferner der Ansicht, daß der Be-
ti'
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griff des medizinischen oder ärztlichen Standpunktes zweierlei zum Inhalt

hat: erstens eine Bindung an wenn auch ungeschriebene Gesetze, zweitens

aber auch eine persönliche Freiheit zur Entscheidung, ohne welche die

Sittlichkeit nicht möglich ist.
,

Endlich gehe ich davon aus, daß die Handlung des Arztes in der Tat so

eigenartig ist, daß es sinnlos und nutzlos wäre, etwa zu behaupten, das

Sittliche sei überall dasselbe und die ärztliche Sittüchkeit sei die gleiche wie

in jeder anderen Situation. Insofern also akzeptiere ich den Begriff emes

„medizinischen Standpunktes" und verweigere die Beantwortung der gestell-

ten Frage nicht.

b) Was heißt .^unheilbare Geisteskrankheit"?

Man darf sich hier nicht an das Wort Geisteskrankheit klammern. Eine an-

geborene Idiotie oder eine arteriosklerotische oder traumatische Verblödung

sind eigentlich keine Geisteskrankheiten. Andererseits sind sehr viele geistige

Abnormitäten leichterer Art unheilbar, und es kommt dann auf den Grad

der Erkrankung an, beziehungsweise darauf, wo ein Arzt die Grenze zwischen

Abnormität und Geisteskrankheit nach seinem Ermessen zieht. Man sieht,,

daß hier bereits eine Wertsetzung, nicht nur ein Tatbestand im Spiele ist.

Auch ist die Annahme der Unheilbarkeit in vielen Fällen ungewiß. Es gibt

diagnostische Irrtümer, es gibt Ausnahmen von der Regel und es gibt Fort-

schritte der Therapie, nach denen für unheilbar gehaltene Fälle heilbar wer-

den. Terner ist der Begriff einer Heilung relativ. Ein Mensch kann unheilbar

krank, aber sozial eingeordnet und sogar nützlich sein ;
umgekehrt gibt esB

asoziale und zerstörend wirkende Psychopathen, die nicht geisteskrank sind.

Wenn also in dem Begriffe „unheilbare Geisteskrankheit" irgendein Kenn-

zeichen oder ein Motiv zur Beseitigung solcher Personen liegen sollte, dann

ist der Ausdruck so gewählt, daß er das eigentlich Gemeinte — unwertes

Leben — entweder nicht bezeichnen kann oder verdecken soll. Im übrigen

ist hier die verhältnismäßige Subjektivität, das Vorkommen fließender Über-

gänge zwischen krank, abnorm und gesund, und endlich die Fehlerquote,

die mit aller menschhchen UnVollkommenheit auch in der Wissenschaft

einhergeht — es sind alle diese drei Relativitäten kein Grund, das Urteil

der Unheilbarkeit überhaupt für unmöglich zu erklären. Eine große Zahl

von Fällen kann und muß vom unterrichteten Arzt als unheilbar bezeichnet

werden — selbstverständlich in den Grenzen alles menschlichen Urteilens.

c) Die Willensbildung bei ärztlichen Vernichtungsmaßnahmen

Zunächst muß klargemacht werden, daß zahlreiche ärztliche Handlungen

absichtlich oder unvermeidlich mit Vemichtungsmaßnahmen verbun-

den sind. Man kann also von einer ärztlichen Vernichtungsordnung
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sprechen und muß, nach dem was geschehen ist, bedauern, daß eine solche

nicht früher und bis heute in keinem Lande aufgestellt oder nur m Bruch-

stücken vorhanden ist.*)

1. Eine absichtliche Vernichtung betrifft zunächst nur einen Teil des Kör-

pers. Eine Aniputation, in gewissem Sinne aber jede chuiirgische Operation

vernichtet Gewebe, um dem übrigen Organismus zu helfen.

2. Vernichtung eines ganzen lebensfälligen Organismus muß vorgenommen

werden bei pathologischen Geburten, wobei man zwischen dem Leben der

Mutter und dem des Kindes wählen muß und das der Mutter wählt um eines von

beiden und dann das „wertvollere" oder unentbehrlichere zu erhalten. Ähn-

lich liegt der Fall bei der sogenannten ärzthchen Indikation zuni künstlichen

Abort, zur Schwangerschaftsunterbrechung. Auch die Sterilisation und Ka-

stration aus ärztlicher Indikation hat diesen Charakter, mit dem Unter-

schied, daß hier noch ungezeugtes Leben verhindert, also gleichsam als poten-

tielles schon vernichtet wird.

3. Eine andere, nämlich nicht absichtliche aber unvermeidliche Art der Ver-

nichtung kommt beim sogenannten ärztlichen Risiko vor. Beispiele sind die

Narkose, die Pockenschutzimpfung, deren Risiken statistisch genau erfaß-

bar sind. Von solchen Fällen erstreckt sich eine kontinuierliche Reihe bis zu

einmaligen Vorkommnissen, die statistisch unbeherrschbar smd.

4. Eine Sonderstellung nimmt der Arzt ein, der eine bisher unerprobte Heil-

methode erstmalig einzuführen sucht. Auch hier besteht ein Risiko; aber

der Arzt ist nicht gedeckt durch die communis opinio der Ärzte oder des

Publikums. Man würde beinahe jeden wichtigen Fortschritt der Medizin

unterbinden, wenn man diese Form des freiwilligen und absichtlich über-

nommenen Risikos ablehnte. Eben darum aber muß hier die Art der Willens-

bildung besonders sorgfältig später untersucht werden. Berühmte Bei-

spiele, die auch Todesopfer gefordert haben, sind etwa die Ausbildung

der Magenresektion durch Billroth, die Erprobung des Tuberkulins durch

Robert Koch. Aber ähnliche Beispiele haben den Weg der modernen Medizin

überall begleitet.

5. Schädigungen und Todesfälle durch ,.Kunstfehler" besagen soviel, daß

ein Arzt fahrlässig eine Vernichtung herbeigeführt hat m Mißachtung oder

in Unkenntnis allgemeiner anerkannter Kunstregeln. Was nun allgemein

anerkannt ist, wird vor Gericht gewöhnlich durch das Gutachten einer

Autorität festgestellt und hier zeigt sich, daß ein autoritärer Entscheid auch

dort nicht entbehriich ist, wo die juristischen oder politischen Formen

nicht autoritär, zum Beispiel demokratisch geordnet sind.

Diese fünf Vorbemerkungen waren nötig, um das Problem der Willensbildung

bei ärztlichen Vernichtungsmaßnahmen sachgemäß behandeln zu können.

*) Vgl. V. Weizsäcker, Ärztliche Fragen, Thieme, Leipzig 1934, S. 72 u. 73. — Dazu:

A. Mitscherlich, Freiheit und Unfreiheit in der Krankheit, Classen u.Goverts, Ham-

burg 1946. S. 121.
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Dies geschieht im folgenden zunächst unter Beschränkung auf solche, die

den Tod herbeiführen. Dabei werde ich also zwei Voraussetzungen gelten

lassen: i. daß es keinen „medizinischen Standpunkt" gibt, der als ein

selbstverständlicher zugrunde gelegt werden könnte; 2. daß es keine Medizin

geben kann, in der Vernichtungsmaßnahmen nicht bereits notwendig ent-

halten sind.

Da es, wie schon erwähnt, eine „ärztliche Vemichtungsordnung" als Ge-

setz oder formuUerte Standesvorschrift nicht gibt, wohl aber die Vernich-

tung als notwendiger Bestandteil die ärztliche Handlung überall begleitet,

ist die Frage der Willensbildung dabei am besten zunächst durch einen Ver-

gleich mit Vernichtungen außerhalb des ärztlichen Aufgabenkreises zu be-

leuchten. Hier gibt es legale, erlaubte und verbotene Vernichtungen mensch-

lichen Lebens.

Legale Vernichtungen sind die Hmrichtungen, gemäß dem Strafgesetz, und

der Krieg, gemäß dem Völkerrecht. Nur im ersteren Falle erfolgt die

Willensbildung durch ein Gerichtsverfahren, den Strafprozeß bzw. die Rich-

ter und den Scharfrichter. Im Falle des Krieges ist der einzelne Soldat ge-

deckt durch internationales Recht, während die Einleitung des Krieges aus

der politischen Willensbildung hervorgeht. In beiden Fällen liegt aber die

Willensbildung bei einer Instanz, die ihrerseits aus der Willensbildung des

politischen Zusammenlebens der Individuen und Völker hervorging. Die

gegenwärtigen Versuche, das Völkerrecht zu verändern, interessieren hier

nur insofern, als es auch im Rechtsleben Wandlungen und einen Status

nascendi geben muß, und ein solcher Zustand ist nun auch für die ärztliche

Vernichtungsgewalt als möglich zu fordern. Es kann sein, daß die ärztliche

Vernichtungsgewalt von Zeit zu Zeit reformiert werden muß und daß wir

gerade jetzt vor einer solchen Aufgabe stehen.

Der Krieg leitet über zu der erlaubten Vernichtung des Lebens: sie kann,

muß aber nicht angewendet werden. Hierher gehört die Notwehr und der

Selbstmord. In beiden Fällen erfolgt die W^illensbildung individuell, dag

heißt hier nicht durch eine Gesamtheit, die selbst legal ist. Diese Fälle

stehen einer ärztlichen Vernichtung insofern nahe, als der Arzt in vielen

Fällen als Einzelner entscheiden muß: so wenn der Patient ein Embryo, ein

unmündiges Kind, ein Bewußtloser oder ein geistig Unzurechnungsfähiger

ist; ferner wenn sein Handeln keinen Aufschub duldet, so daß die Be-

fragung weiterer Personen nicht zu verantworten ist. Diese Fälle sind Ana-

logien zur Notwehr.

Der Selbstmord ist in Deutschland und den meisten anderen Ländern nicht

strafbar, während er in England im Falle des Mißlingens bestraft werden

kann. Allerdings soll es auch in Deutschland zu Bestrafungen von ver-

suchtem Selbstmord in Fällen gekommen sein, in denen man ihn bei Sol-

daten als Spielart der Selbstverstümmelung unterordnen zu dürfen meinte.

Wo der Selbstmord erlaubt ist, ist es auch die Beihilfe zu ihm. Hier also
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kommt eine Willensbildung zu zweien in Betracht, und dasselbe gilt für den

Fall, daß eine Person eine andere auf deren Wunsch tötet: diese Tötung

ist nach § 216 StGB, strafbar. Dies wird wohl besonders praktisch, wenn

es sich um Doppelselbstmord von Liebenden oder Eheleuten handelt, wenn

jemand dabei überlebt.

Diese Übersicht zeigt, daß für die Willensbildung bei Tötung aus ärztlicher

Indikation zwei Momente zu beachten sind: die LegaHtät und die Über-

einstimmung aller Beteiligten. Es läßt sich voraussehen, daß die Zulässig-

kcit der sogenannten Euthanasie von beiden abhängig beurteilt werden

muß. Ich erörtere jetzt die sogenannte Euthanasie in der Form, daß ich

deren nach meinem Ermessen zu fordernde Willensbildung angebe.

Wenn ein Kranker eine unheilbare Krankheit hat, die unerträgliche Schmer-

zen und Leiden hervorruft, so ist der Arzt nach dem Gesetze nicht berechtigt,

mit oder ohne Beistimmung des Kranken, das Leiden durch Euthanasie zu

beenden. Dies ist der Fall, in dem zahlreiche Ärzte trotzdem illegal und auf

eigene Gefahr den Tod herbeigeführt oder durch Unterlassung exzitierender

Mittel beschleunigt haben. Diesen Ärzten gebe ich recht, und zwar sowohl

wenn solches auf Wunsch, als auch wenn es ohne den Wunsch des Kranken

geschieht. Ich würde mir aber in jedem Falle vorbelialten, die besondere

Lage des Falles und die sittliche Persönlichkeit des Arztes genau zu prüfen.

Denn es kann inmier vorkommen, daß das beschleunigte Ableben auch durch

mehrere und zum Teil unsittliche Motive empfohlen war, zum Beispiel bei

Erbschaftsinteressen, Verhinderung der Beeinflussung eines Testamentes und

dergleichen. — Dieser Fall ist also ein Beispiel formell illegaler und trotz-

dem materiell, das heißt ethisch erlaubter Euthanasie.

Die Euthanasie ohne diese Voraussetzung, also die Tötung „unheilbarer

Geisteskranker" und weiterer Gruppen von „lebensunwertem Leben" ist

erst im nationalsozialistischen Staat als legalisiert bezeichnet worden. Hier

ist also die Durchführung dann als legal anzusehen, wenn die betreffenden

Verordnungen als Gesetze angesehen werden. Das würde heißen, die Folge

der Strafbarkeit sei vollständig auf das Gebiet der juristischen und poUti-

schen Diskussion verschoben und überhaupt kein Thema der ärztlichen

Beurteilung. Es kann sich hier also ausschUeßlich darum handeln, ob man

diese Verordnungen und Gesetze, wenn sie bestanden, als ärztlich begründet

beurteilen soll. Erst wenn ich dies erörtert habe, kann ich auf die Willens-

bildung zurückkommen. Denn die Art der erforderlichen Willensbildung

hängt ab von der Art der wirksamen Motive.

d) Die Motive einer Lebensvernichtung („Euthanasie") vom
ärztlichen Standpunkt aus

Es gibt drei Motive solcher Vernichtung: Unwert des Lebens, Mitleid und

Opfer.

f
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Die Vernichtung unwerten Lebens kann nur motiviert werden, wenn

man den Wert eines bestimmten Lebens oder des Lebens allgemein positiv

bestimmt hat. Gibt es eine medizinische oder ärztliche Bestimmung vom Wert

und Unwert des Lebens? Selbstverständlich : das gesunde Leben ist wertvoller

als das kranke für den Arzt. Es kann also keine ärztliche Anzeige zur Krank-

machung geben als die scheinbare: daß eine kleine Art künstlicher Krank-

heit dem Zwecke dient, eine größere zu beseitigen oder zu verhindern. Bei-

spiele sind die Malariatherapie der Paralyse, die Fieber- und Schockthera-

pien, die Verschlimmerung einer Neurose während einer Psychotherapie

und so weiter.

Wie steht es mit der unheilbaren Krankheit? Die Tötung wegen Unwert ist

in keinem Falle zu motivieren aus ärztlichen Gründen, weil es sich nicht

um Beseitigung zwecks Heilung, sondern wegen Unwert handeln soll.

Wenn bei einer Tierseuche die kranken Tiere geschlachtet werden, so handelt

es sich darum, die weitere Ausbreitung der Seuche zu verhindern. Wenn

aber ein krankes Tier geschlachtet wird, weil es keinen wirtschaftlichen Wert

mehr hat, dann ist das Tier nicht als Tier, sondern als ökonomisches Objekt

behandelt worden. Wir stoßen also hier auf die Frage, ob die Medizin den

Menschen in irgendeinem Smne als wertvolles Objekt betrachtet, und diese

Frage verlangt später eine ausführliche Untersuchung.

Im übrigen könnte die ärztliche Tötung von Menschen wegen Lebens-

unwert nur beantwortet werden, wenn gesagt wird wer welches Leben für

kränker beurteilt, als den Tod oder das Nicht-leben. Dies ist dann möglich,

wenn die Menschen den Tod überhaupt als eine Gesundung auffassen, und

dies ist zum Beispiel religiös möglich. Wenn also ein religiöser Kranker

und ein religiöser Arzt übereinkommen, daß der Tod gesünder ist als das

Leben, dann kommt eine Vernichtung unwerten Lebens in Frage. Diese Auf-

fassung hat aber nur dann einen Sinn, wenn das zeitliche Leben an sich

überhaupt keinen Wert hat, sondern seinen Wert nur erborgt hat von dem

ewigen Leben, auf welches das zeitliche vorbereitet. Diese Vorbereitung ist

dann auch der eigentliche Sinn und Zweck der Medizin und man erkennt,

daß ihre Aufgabe nicht die Beseitigung des zeitlichen, sondern die Vorberei-

tung des ewigen Lebens durch das zeitliche ist. Hier bekommt also die

Euthanasie einen völlig anderen Sinn : die ganze Medizin hat den Zweck der

Euthanasie, nämlich der guten und richtigen Vorbereitung auf einen Tod,

der den Eintritt in das ewige Leben einleitet.

Man kann jetzt sagen: die Vernichtung unwerten Lebens ist die Aufgabe

der gesamten Medizin, aber die Vernichtung unwerten Lebens ist ein Mord

wie jeder andere, da nur das zeitliche Leben getötet werden kann und da

seine Vernichtung die Vorbereitung des ewigen Lebens abschneidet und ver-

hindert.
. l- 1 T u

Andererseits kann man sagen: eine Medizin, welche das zeitliche Leben um

seiner selbst willen zu erhalten strebt, kann die Vorbereitung des ewigen
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Lebens nicht fördern, sie kann sogar diese Vorbereitung verhindern. Wenn

nun der Arzt einen Wert des diesseitigen, zeitlichen Lebens annimmt, ohne

Rücksicht auf einen ewigen Wert*), dann kann in der Tat dieses zeitliche

Leben auch an sich so unwert sein, daß es Vernichtung verdient. Die Bewer-

tung etwa des rein biologischen Lebens hat also zur unmittelbaren Folge

die mögliche Entwertung im biologischen Sinne und wird so zur gei-

stigen Voraussetzung der Vernichtung dieses biologischen Unwertes. Man

erkennt jetzt, daß die nur biologische Auffassung des Lebenswertes die

biologische Verurteilung (im Falle unheilbarer Krankheit) nach sich zieht.

So schafft die nur biologische Auffassung der Medizin die geistige Vor-

aussetzung der Krankentötung in bestimmten Fällen.

Alan kann dies auch so ausdrücken, daß die Definition des Lebens, welche

seinen Sinn, Zweck oder Wert nicht als transzendent versteht, keinen inneren

Schutz gegen den Begriff eines unwerten Lebens im biologischen Sinne

besitzt. Damit ist dann auch eine Brücke zu einer Vernichtungspolitik un-

werten Lebens geschaffen. Wenn andererseits das Leben als wesentlich

transzendent verstanden wird, dann müssen sich alle Bewertungen nur auf

dieses Ziel, nämlich die Vei-wirklichung der Transzendenz beziehen, auch

die Bewertungen der Medizin. Nur wo eine ärztliche Handlung also im

Dienste einer Transzendenz des Biologischen erkennbar ist, ist sie als ärzt-

lich ethisch qualifiziert.

Es gibt nun eine zweite Qualifikation der ärztlichen Handlung, die sie eben-

falls als ethische zu charakterisieren scheint: die Sympathie mit dem Lei-

denden. Das ärztliche Mitleid scheint dieser zuletzt entwickelten Bedingung:

der Transzendenz, zu genügen. Denn im Mitleid transzendiert der Arzt das

biologische Faktum ganz ebenso und in der gleichen Richtung wie der Kranke

selbst. Das Leiden der Seele ist kein biologischer Wert, sondern es über-

schreitet die Tatsache des physischen Daseins. Man sagt also, aus Mitleiden

mit den Qualen des Kranken kürze man sein Leiden ab, indem man ihn töte,

transzendiere also sein physisches Dasein ebenfalls.

Manche sagen auch die objektive Unwürde eines Idioten, der Anblick also

unwerten Lebens quäle sie, die Zuschauer so, daß sie in sich die Pflicht

zur Beseitigung spürten. — Es ist nicht ersichtlich inwiefern dies ärztliche

Motive sein sollen. Übrigens sind in vielen Fällen die Schmerzen, der Ekel,

Erbrechen und Durchfall nützliche, dem Alarm und der Abwehr dienliche

Leiden. Auch nützt das Mitleid des Arztes dem Kranken an sich nichts: er

holt sich mehr aus dessen unbeirrter Sachlichkeit. Wenn ich krank bin, ist

das IMitleid der andern eine zweiseitige Erscheinung für mich : es kann mich

trösten, aber auch beleidigen, beruhigen, aber auch erregen. Man fühlt unter

Umständen durch, daß das Mitleid des im Besitze seiner Gesundheit be-

*) Die Fortpflanzung schafft keinen ewigen Wert; eine Sippe kann zum Beispiel aussterben.

Es geht daher nicht an, die Erhaltung der Art als Erzeugung eines ewigen Lebens zu

unterstellen.
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findlichen für ihn eine Abschlagszahlung, eine Selbstbefriedigung, eine

masochistische Schmerzlust oder einen frommen Augenaufschlag bedeuten

kann. Das Leiden des Kranken ist nicht die Ursache, sondern die Wirkung

der Krankheit, und nur als Symptom betrachtet, steht seine Bekämpfung

stets niedriger als die ätiologische Therapie. Überhaupt ist die ursprüngliche

Divergenz der Ziele von Kranken und Arzt die, daß der erste behandelt sein,

der zweite helfen will. Diese Divergenz ist durch Mitleid nie zu beseitigen

;

im Gegenteil könnte sie dadurch noch fixiert werden ; nicht mitzuleiden, mit-

zuwirken sind wir da. So kann der Kranke mehr davon haben, daß ein Arzt

sich bereichern will, als daß er Mitleid fühlt. Das Mitleid trifft den Kranken

im ärztlichen Sinne nur, wenn es ihn dort trifft, wo er sein eigentlichstes

inneres Ziel hat, also in seinem Subjekt. Es ist nicht selbstverständlich,,

daß das Ziel seiner verborgenen Subjektivität immer die Beseitigung der

objektiven Erscheinungen (Symptome) ist. Die bloße Symptombehandlung

ist, wie gesagt, die stets schlechtere gegenüber der Causalbehandlung. So

kommt es sogar, daß die bloß die Symptome erreichenden Mitleidsgefühle

die Subjekt- und Ursachenfindung verdrängen und so die Individuation

des Kranken verhindern, damit aber auch die Heilung verhindern. Sie blei-

ben dann bloße Sentimentalität, sind Wegbereiter einer Scheinethik und

können nicht die Solidarität der Individuen begründen, welche das wahre

Ziel der Sympathie, des sittlichen Mitleidens gewesen wäre. Das Ergebnis

ist: ein auf die nur biologische oder nur psychologische Realität bezogenes

Mitleid verhindert die wirksame Sympathie, welche die biologische Tatsache

und das psychologische Phänomen transzendieren muß.

Damit ist nun das dritte, oben als Opfer bezeichnete Motiv einer möglichen

ärztlichen Lebensvernichtung erreicht. In ihm kann man sich die Motive des

Unwerts und des Mitleids auch zusammengefaßt denken, aber erst der Opfer-

gedanke enthält diejenige Kraft, die offenbar nötig ist, um eine Tat, welche

dem Mord so ähnlich ist, auch wirklich zustande zu bringen. Im Opfer-

gedanken steckt nämlich allein die besondere Dialektik, welche aus dem

bloßen Motiv ein Gesetz, ein Soll, eine Pflicht, einen unausweichlichen

Zwang, eine sittliche Handlung machen kann. Ich gehe hier nicht auf die

religions- und kulturgeschichtliche Vergangenheit des Opfers ein. Seine

modern wirksame Form scheint mir das Prinzip der Sohdarität zu sein, in

dem freilich als Vorformen die Menschenopfer und auch dessen Surrogate,

die Tier- und Speisopfer, noch stecken mögen. Die Begründung durch Soli-

darität lautet zum Beispiel so : wenn das ganze Volk in Lebensgefahr schwebt,

und durch Beseitigung einzelner Individuen gerettet werden kann, dann

müssen diese Individuen geopfert werden — selbst wenn sie diese Not-

wendigkeit nicht einsehen. Die Einsichtigen, in der Erkenntnis des Zu-

sammenhangs befindlicihen, sind dann berechtigt und verpflichtet, dieses

Opfer zu erzwingen, also zu töten. — Wie kann diese Idee einen ärztlichen

Inhalt bekommen? So, daß „krank" diesmal nicht nur Individuen, son-
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dem eine solidarische Gemeinschaft, ein Kollektiv, ein Volk oder die Mensch-

heit ist. Es gibt jetzt eine soziale Krankheit; ein Volk, die Menschheit ist

krank. Dabei braucht es sich nicht nur um die Addition individueller Krank-

heiten, wie bei einer Seuche, Typhus oder Malaria, zu handeln. Ein Kollektiv

kann als solches auf eigene, neue Art krank sein. Hier handelt es sich also

um eine Erweiterung des Krankheitbegriffes. So wie die Amputation eines

brandigen Fußes den ganzen Organismus rettet, so die Ausmerzung der

kranken Volksteile das ganze Volk. Als Opfer betrachtet wären beide Fälle

berechtigt und beide als ärztliche Handlung sinnvoll und nötig.

Wer diese Betrachtung oder ihre Konsequenzen nicht liebt, kann sich ihrer

nicht dadurch entledigen, daß er pathetisch oder unter Berufung auf offen-

barte Religion und ihre Texte, oder auf die Idee der Humanität oder die

Menschenrechte die ärztliche Aufgabe auf die Heilung des einzelnen Men-

schen zu beschränken fordert*) und den Übergang von der individualen zur

Kollektivtherapie ablehnt. W^ir wissen, daß es einen solchen reinen Individua-

lismus in der Medizin nie gab und nicht geben kann. Außerdem hat die

Anmeldung des individualistischen Standpunktes eben die Bedeutung einer

Stimmabgabe; sie kann auch den Eindruck eines autoritären Versuchs er-

wecken. Offenbar ist, wie im politischen Bereiche so auch hier die Schwierig-

keit, nicht zwischen Individualismus und Kollektivismus ein für allemal

zu entscheiden, sondern die Erfordernisse der Individuation mit denen der

Sozietät zu verbinden, also die Solidarität zu verwirklichen.

Es genügt aber nicht zu beweisen, daß die Einschränkung der Medizin auf

die individuelle Therapie faktisch undurchführbar und ideologisch zu ein-

seitig wäre. Wer solches versucht, der übersieht, daß die ärztliche Idee

euie ungeheure Verstärkung durch den Prospekt auf die allmenschliche Be-

deutung erfährt. ,,Der Menschheit zu dienen" — das ist, wäre es auch eine

Illusion, eine anfeuernde Hoffnung, die man auch sehr genau prüfen wird,

ehe man sie verwirft. Aber noch viel uneinsichtiger wäre es, die Macht des

Opfergedankens zu übersehen, und ich behaupte, daß seine Verwendung

im Nationalsozialismus die allergrößte Bedeutung für seine Macht über

viele Gemüter hatte. Ich behaupte ferner, daß die Durchtränkung seiner

Ausrottungs- und Ausmerzungsmaßnahmen mit der Opferidee vielleicht

deren gefähriichste Kraft war. Denn es kommt nicht auf die an, welche

gedankenlos und eitel nur Werkzeug waren, und es kommt nicht nur auf

bewußte, sondern vor allem auf unbewußte Motive an. Und nun bedenke

man, daß der Opfergedanke eine Verschmelzung von Töten und Erlösung

ist! Man bedenke ferner, daß diese Verschmelzung in einem wachen, logi-

schen und rationalen Bewußtsein gar nicht vollziehbar ist, vielmehr un-

bewußt und irrational vollzogen werden muß. Wenn man sich danach die

geschichtlichen Formen des Opfers vergegenwärtigt, dann bemerkt man.

) Vgl. zum Beispiel Thure v. Uexkuell in der „Zeit"
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daß zwar ein wiederholter Wechsel im Gegenstande, in der Auswahl statt-

fand: Abraham opfert den Sohn, Agamemnon die Tochter, die christliche

Theologie den Gottessohn, die Kirche im Meßopfer die Hostie und den

Wein; aber im Krieg werden die Söhne des Vaterlandes und in den Bevo-

lutionen die Träger der sozialen Idee geopfert. Aber die Form des Opfers:

Freiheit durch Tod, ist dieselbe geblieben. Es ist klar, daß auch der, welcher

sich als ungerecht zum Tode verurteilt sieht, sich als Opfer erkennt. Das

Opfer ist dann die einzige Möglichkeit, das Unrecht und das Becht mit-

einander zu verbinden und auszugleichen. In der modernen Welt ist daher

der Krieg die verbreitetste und unerschüttertste Anwendung des Opfer-

gedankens geblieben, und wer den Krieg aus der Welt schaffen will, muß
bedenken, daß er entweder den Opfergedanken abschaffen oder eine andere

Form des Opfers herbeischaffen muß.

Diese Überlegung ist aber erforderlich, wenn man das Problem ärztlicher

Vernichtung ganz verstehen will. Es könnte nämhch sein, daß es sich gar

nicht um das Verständnis eines medizinfremden Vorganges handelt, der

von außen in die Medizin eingedrungen wäre, sondern um eine Selbstent-

fremdung, eine Degeneration der Medizin selbst. Jemand kann das für einen

Streit um Worte halten. Das ist aber nicht der Fall. Ich höre sagen: da

haben Leute der PoUtik mit Terror oder Verführung einige Ärzte zu unärzt-

lichem Tun bewogen ; diese haben daraufhin die Grenzen der Medizin über-

schritten ; das geht die Medizin aber eigentlich gar nichts an. So ist es aber

nicht. Was für eine Medizin war es denn, die so terrorisierbar oder verführ-

bar war? Es muß einen Grund in der Medizin selbst geben. Es könnte 3ein,,

daß die Medizin selbst in ihrem Wesen am Opfergedanken teil hat, sich

dessen aber nicht mehr bewußt war. Und es könnte sein, daß die außen-

stehenden Politiker der Medizin eine Opfertat aufdrängten, aber gar nicht

wußten, was ein echtes Opfer eigentUch ist. So kam es dann, daß diese Be-

gegnung keine äußerliche und zufällige, sondern eine sogar wahrschein-

liche war. Nur ist die Sache dann gerade umgekehrt, als man sie darstellt,

wenn man sagt, die Mediziner hätten ihre Grenzen überschritten. Die Medi-

zin hatte sich zu sehr verengt auf eine natur>vissenschaftliche Technik, die

den Menschen nur als Objekt behandelt, anstatt den Menschen, der sich selbst

zum Individuum und zur Gemeinschaft hin transzendiert, ins Auge zu fassen.

Darum hat sie auch die Idee des Opfers in sich selbst niclit mehr gekannt

und nicht realisiert. Darum wurde sie anfällig für die Idee des Opfers,

die ihr nun von außen und in entarteter oder verlogener Gestalt aufgedrängt

wurde.

Ich bin also ganz und gar nicht der Ansicht, daß es richtig ist, nur zu

sagen, diese Ärzte hätten ihre Grenzen überschritten. Man muß sagen, sie

haben sie falsch überschritten. Nach meiner Ansicht ist daran ein persön-

liches Versagen in Verbindung mit einer verfehlten Idee der Medizin schuld.

Denn in der Art, wie die Vernichtungspolitik in der Form der Euthanasie
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und im Namen eines Opfers gemacht wurde, erfolgte gar nicht die Her-

stellung einer Solidarität und konnte also auch kein Opfer realisiert werden.

Weder der Unwert des Lebens, noch das Mitleid, noch der Opfergedanke in

der Art seiner Anwendung sind also imstande, vom ärztlichen Standpunkt

aus die sogenannte Euthanasie des NS.-Regimes zu begründen. Aber es

stellt sich heraus, daß die Wirksamkeit des Opfergedankens in die Medizin

hineingehört und daß die moderne Medizin schuldig ist, ihn zu entwickeln.

e) Individualität und Totalität

Um die notwendige und sittUche Form des Opfergedankens in der Medizin

zu entwickeln, ist am wichtigsten die Beantwortung der Frage: wer opfert

wen? Wenn nämlich verlangt wurde, daß das Opfer im Geiste einer Soli-

darität zu geschehen habe, dann lag darin bereits die Forderung : es muß das

Opfer als gemeinschaftliche Aufgabe begriffen werden. Da nun der indi-

viduelle Tod unteilbar ist, sofern er nämlich physischer Tod sein soll, ent-

steht sogleich und von selbst das Problem: wer wird geopfert? Es ist ein

Tötender und ein Getöteter da und damit sind alle Probleme des Mords, der

Todesstrafe, des Rechtes und der Moral, auch der Religion und der Meta-

physik auf den Plan gerufen. Es ist nun nicht etwa falsch, diese Fragen im

Geiste der Medizin zu lösen, sondern es wäre falsch von der Medizin, sie

andern Wissenschaften, Fakultäten oder Daseinsbereichen zu überlassen,

diese Fragen von der Medizin aus also als extraterritoriale zu behandeln.

Daß dies so richtig ist, zeigt sich daran, daß bei der Durchführung einer

ärztlichen Vernichtungsaktion die Einführung medizinfremder Gesichts-

punkte jedesmal zu ärztlich unvertretbaren Handlungen führen kann. Es

handelt sich ja offenbar jedesmal darum, zwischen den Ansprüchen eines

Individuums und den Ansprüchen einer Gemeinschaft in ihrer Totalität einen

Ausgleich zu finden, und die Methode dieses Ausgleichs, die Art der Willens-

bildung hängt davon ab, was hier ausgeglichen werden soll, welche Werte

schließlich die überlebenden sein sollen.

Da die meisten Menschen nicht gerne und nicht freiwillig sterben wollen,

so kommt auch bei der irgendwie definierten ,,Euthanasie" die Anwendung
irgendeiner Superiorität, die Anwendung von Gewalt gegen den Willen

oder ohne den Willen des Getöteten ins Spiel. Zwar ist nicht selten der

Selbstmord ebenfalls als Opfer für andere ausgeführt worden; so wenn

ein politisch Untergehender sich tötet, um seiner Familie die Belastung durch

Prozeß, Bestrafung und so weiter zu ersparen. Aber die von Ärzten, nament-

lich von Psychiatern (auch nicht nationalsozialistischen) empfohlene Tö-

tung unheilbarer Geisteskranker stützt sich auf eine Gewaltanwendung durch

überlegene Macht. Ich habe bereits ausgeführt, daß Lebensunwert und Mit-

leid keine ärztliche Tötung begründen können und daß nur die Idee des

Opfers, aber in erst zu findender Form, eine ärztliche Motivation enthalten

;

4
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könnte. Wenn nun überlegene Macht erforderlich ist, so ist verständlich,

daß, wie auch die Erfahrung lehrt, es medizinfremde Macht ist, die zu-

nächst den Ausgleich zwischen Individuum und mehr als individueller

Gruppe herbeizuführen sucht.

Schon die Internierung des Geisteskranken, seine „Freiheitsberaubung**,

macht damit den Anfang. Es wäre abwegig, in der Diagnose „geisteskrank"

nur einen Majoritätsbeschluß zu sehen. Die Gefährdung anderer Menschen

durch ihn und seine Gefährdung durch sich selbst motiviert die Internierung.

Aber hinzu kommt die sachkundige Autorität, die entscheidet, ob Geistes-

krankheit oder zum Beispiel gemeines Verbrechen vorliegt. Wenn es sich

dann um die Tötung eines Geisteskranken handelt, so stellt man diesem

nicht nur eine Majorität, wohl aber eine Autorität gegenüber, welche außer-

dem im Resitze superiorer Macht ist. Um herauszubekommen, welcher Art

diese Autorität ist, muß man also wissen, wie sie zu ihrer Autorität und wie

sie zu ihrer Macht gekommen ist. Da hier nur die ärztliche Indikation zur

Ausrottung untersucht werden soll, so ist scheinbar sofort klar, daß es

eine ärztUche Tötung nicht geben kann. Die Sache ist aber nicht so klar.

Wenn ein Fall so läge, daß einige Menschen nur gesund werden oder gesund

bleiben können, wenn ein bestimmter anderer stirbt, dann ist eine ärztliche

Indikation vielleicht gegeben. Sie wäre auch gegeben, wenn ohne seinen

Tod mehrere andere sterben müßten. Dieser Fall Hegt bei der Internierung

eines geistesgestörten Massenmörders, überhaupt bei der Schutzverwahrung

eines gemeingefährlichen Geisteskranken vor, aber gerade dieser Fall zeigt,

daß die Internierung genügt, die Tötung überflüssig ist.

Bei diesen Beispielen wird nun bereits klar, daß das Problem des Ausgleichs

von Individuum und Gesellschaft ein Problem der Gegenseitigkeit ist. Die

Gesellschaft kann die Unschädlichmachung, aber nicht die Tötung verlangen,

und die Befürworter der Tötung sind genötigt, sich auf andere Motive zu

stützen als das der Gefahrverhütun^. Sie sind dazu genötigt, weil sie der

Gegenseitigkeit gegenüber dem Geisteskranken nicht ins Auge sehen, und

sie sehen ihr nicht ins Auge, indem sie ihre eigene autoritäre Superiorität

nicht aufgeben wollen. Es steckt im Ausweichen vor der Gegenseitigkeit

also eine Selbstbehauptung, und sie maskiert sich mit einer Abwertung des

Kranken, die sich dann auf Wissenschaft, Wahrheit oder Gefühl von der

Würde des Menschen beruft. Wissenschaft sagt: der Geisteskranke ist ab-

norm; Wahrheit sagt: er ist im Irrtum (verwirrt, wahnhaft); Würde sagt:

er ist kein Mensch, sondern weniger als ein Mensch. Diese Abwertungen

sind aber, ob sie nun begründbar sind oder nicht, jedenfalls nicht in Gegen-

seitigkeit mit dem Kranken gefundene Wertungen. Die Urteilsfindung ist

nicht in Begegnung mit diesem bestimmten individuellen Kranken erfolgt,

sondern von wo anders her gefunden worden.

Es ist jetzt an der Zeit zu sagen, was hier unter Gegenseitigkeit und Begeg-

nung verstanden wird. Es ist etwas damit gemeint, was eine Superiorität
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nicht voraussetzt, sondern erst finden will. Es gibt iin Zusammenleben un-

zälilige Verhältnisse, in denen die autoritäre Entscheidung unvermeidlich

ist, und auch die demokratische oder die kommunistische Gesellschafts-

ordnung vermeidet sie nicht. Der Grund, warum bei der Entscheidung über

Tod und Leben die autoritäre Entscheidung zum Fragezeichen wird, ist der,

daß hier die Gegenseitigkeit aufgehoben ist: einer wird getötet, der andere

lebt, und darum ist dieser Entscheid immer so : du oder ich, und zwar total

Die Tötung kann also niemals auf Gegenseitigkeit beruhen. Es fragt sich

jetzt, ob diese Situation als Ausgangspunkt jeder anderen, milderen genom-

men wird oder ob sie umgekehrt als seltene, abnormale Grenzsituation des

sozialen Lebens genommen wird. Ich bin nun der Ansicht, daß sie die Grund-

situation alles Lebens ist, daß jedes Leben sowohl individuelles wie soziales

ist und daß nur von hier aus die sittliche Kritik menschlicher Handlungen

und Motive zu treffen ist. Die Medizin macht hierin keine Ausnahme und

das bedeutet, daß sie aus der Gegenseitigkeit von Arzt und Patient beurteilt

werden muß, weil ihre zutreffende Autorität nur unter, nicht über dem Ver-

hältnis der Gegegenseitigkeit zu rechtfertigen ist.

Dies angenommen, werden nun die Aussichten ärztlicher Rechtfertigung der

sogenannten ,,Euthanasie" sehr ungünstige. Es ist klar, daß die, welche sie

empfohlen oder befohlen oder durchgeführt haben, die Kranken nicht be-

fragt haben, ob sie sterben und so sterben wollen. Es ist ferner klar, daß

sie ihnen auch kein ebenbürtiges Urteil darüber zugestanden und zugetraut

haben. Es ist ferner klar, daß sie die Volksmeinung darüber nicht befragt

haben. Weder hat man durch Abstimmung eine Majorität festgestellt, noch

hat man ein gewähltes Parlament gehört, noch hat man sich bemüht fest-

zustellen, wie die Ärzte oder ihre zur Leitung berufenen Vertreter sich zu

der Sache verhielten. Die Absicht der Ausrottung war das erste, die Aus-

wahl der Berater war das zweite, dem ersten angepaßte. — Aber eine ganz

andere Frage ist, ob auf solchen nicht beschrittenen Wegen der Ausgleich

zwischen Individuum und Gesellschaft überhaupt herzustellen gewesen wäre.

Und ich will als Hypothese zugeben, daß dies die Absicht hätte sein können,

daß sie jedenfalls anzuerkennen gewesen wäre, wenn sie vorhanden war.

Dr. Mitscherlich hat ganz recht, wenn er sagt, daß die Ereignisse gezeigt

haben, welch schlechte Gesellschaftsform die Diktatur doch ist. Aber man
kann dann immer noch fragen, ob, wenn die Diktatur eine gute wäre, sie

das Ausgleichsproblem nicht lösen könnte. Es ist nämlich gesagt worden,

daß die Frage „du oder ich" in keinem Falle, in keiner Gesellschafts- und
Staatsform vermeidbar ist. Aber an dieser Stelle soll ja die Frage beant-

wortet werden, wie die ärztliche Entscheidung als solche, da auch sie unaus-

weichlich sei, ausfallen müsse.

Die Antwort ist nun die folgende: Wenn es sich um lebenlassen oder töten

handelt, dann war die Frage überhaupt nicht wie die Medizin ist, sondern

wie sie werden soll. Den Auftraggebern und Ausführenden der Medizin
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war diese Situation zum Teil sehr wohl bewußt. Sie fühlten die große neue

Wendung und sie haben gerade dadurch die Kraft bekommen, so, auf die

Länge der Zeit gesehen, gefährliche Dinge zu übernehmen. Dies ist der

Grund, warum sie sich jetzt (ungeschickt genug) oft als Idealisten bezeich-

nen. Sie sind nämlich, paradoxerweise, sowohl die Opfer und Mitläufer

einer inhumanen Medizin, die sie gelernt haben, wie auch die gegen ßie

Protestierenden. Sie sind beides.

Anders ausgedrückt: der Ausgleich zwischen Individuum und Totalität der

Menschengemeinschaft ist kein Ausgleich, wenn er von einem Individuum

im angemaßten Namen der Gemeinschaft mit Gewalt erzwungen wird.

Dieses Unterfangen ist aber kein anderes, wenn ein Arzt im Namen des Arzt-

tums, als Autorität im Namen der Wissenschaft oder der Wahrheit oder

der Menschenwürde, ohne Gegenseitigkeit über Tod und Leben, aber auch

über geringere Daseinswerte entscheidet. Schiller sagt allerdmgs :
das Leben

ist der Güter höchstes nicht. Er verabsäumt aber zu sagen, daß auch die

Unschuld — ein höheres Gut nach ihm — auf Leben und Tod entschieden

wird. Einfacher gesagt: durch Superiorität ist SoHdarität im ärztlichen Be-

reiche nicht zu bewirken. Es war vermessen und ist immer vermessen, die

Lösung des Problems aus irgendeiner Instanz der Superiorität bewirken

zu wollen. Jeder Richter muß entscheiden, welche Strafe er dieser Ver-

messenheit zumessen will ; aber das, was er entscheidet, wird eine Entschei-

dung über eine Vermessenheit sein.

Ich glaube, daß danach andere Schwierigkeiten nur noch sekundärer Natur

sind. Zum Beispiel die Frage der Freiwilligkeit. Es kann der Fall vor-

kommen, daß ein Mensch sich freiwillig zum Opfer meldet: er meldet sich

im Frontdienst zum Patrouillengang, zur Angriffsgruppe, zur Nachhut beim

Rückzug. Im Falle der Geisteskrankheit kann man den Selbstmord als frei-

williges Opfer auslegen. Der Überlebende wird dabei ehrhcherAA eise nur ein

Schuldgefühl haben können, denn hier ist klar, daß das Opfer des Andern

diesem einen Rang verleiht, zu dem er, der Überlebende, sich nicht erhoben

hat. Hier ist Solidarität mißlungen und das Rühmen des Opfers des Andern

ist immer ein Schuldbekenntnis der eigenen Flucht vor dem Selbstopfer.

Überlegt man das Ganze mit dem Verstand, dann ist die Euthanasie, vom

Standpunkt derer, die sie durchführten, ein vollkommener Mißerfolg, und

auch derer, die ihr zusahen. Man wbd also sagen : sie ist der Lösungsversuch

eines echten Problems, das falsch zu lösen eine Art von Schuld ist, di«

durch die Haltung, es gar nicht anzufassen, eine Art von Mitschuld wird. Vom

Gedanken des Opfers aus betrachtet, ist jeder Mensch des Todes schuldig, der

sich nicht opfert und auch der Richter muß entscheiden, ob er und wie er die

Mitschuld des Andern größer einschätzt als die eigene. Auf eine ärzüiche

Rechtfertigung der „Euthanasie" braucht er dabei keine Rücksicht zu nehmen

;

denn eine solche gibt es, nach meinem Urteil, nicht. Ein Arzt, welcher

sich auf ein ärztliches Motiv dabei beriefe, hätte nachzuweisen, daß er sich
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„fair", nämlich auf Gegenseitigkeit, und nicht autoritär, das heißt auf Su-

periorität eingestellt hat. Man kann sagen, daß die Berufung auf das

überwiegende Recht der Mehrheit, der Gesunden, Tüchtigen oder rassisch

Bevorzugten die Solidarität nicht erzeugt, welche nur auf Gegenseitigkeit

beruhen kann. Das hedeutet, daß die „Opferung" eines Anderen niemals ein

Opfer ist, das nur im Selbstopfer sich der Welt beweisen kann.

f) Die Unantastbarkeit des Lebens

(„Habeas-Corpus-Akte^ der Medizin)

Es ist unmöglich, von einer ärztlichen Indikation zur Euthanasie zu sprechen,

ohne zu sagen wer der Mensch ist. Deswegen ist es verwirrend, von einer

Unantastbarkeit ,,des Lebens" zu sprechen, so zum Beispiel als sei das Gebot

„du sollst nicht töten" für das Leben des Menschen und nicht für den Men-

schen selbst gemeint. Ebenso irreleitend ist es, die physische Vernichtung als

unerlaubt, die psychische dagegen als freigestellt oder nicht feststellbar zu

behandeln. Wenn man nun ganz richtig empfindet, daß gewisse Eingriffe)

unsittlich oder vom ärztlichen Standpunkt aus unsittlich sind, so liegt dem
nicht ein Gesetz zugrunde, welches sich auf die physische Integrität bezöge,

sondern das richtige Gefühl, daß der Mensch als Mensch eine Unantastbar-

keit hat, die nicht verletzt werden darf. Nun kann dieser Mensch nur als

Mensch unter Menschen konstituiert, also sozial, also in Gegenseitigkeit er-

mittelt werden. Es gibt also keine abstrakte Unantastbarkeit des Lebens,,

sondern wenn ein Risiko des Lebens übernommen wird oder ein Leben ver-

nichtet wird, dann muß es aus Gegenseitigkeit geschehen. Nun wird be-

hauptet, der Geisteskranke sei zu dieser Gegenseitigkeit unfähig und darum
müsse der Arzt als eine Art Treuhänder über ihn verfügen. Angenommen
dies wäre richtig, müßte der Treuhänder aus einer besten (nicht aus einer

beliebigen) Solidarität heraus den Willen bilden. Daher kommt die Em-
pörung der nächsten Angehörigen bei Ausführung der NS.-Euthanasie. Sie

wurden übergangen. Wenn nun ein Arzt in Hitler die höchste, also auch
die beste Solidarität verkörpert glaubte, dann war er von seinem Standpunkt
aus im Recht. Man kann ihm also nicht mehr ein Gesetz der Unantastbarkeit

bzw. dessen Verletzung zum Vorwurf machen; denn es gibt nur eine Un-
antastbarkeit des Menschen und alle Argumente für eine individuelle oder

familiäre oder demokratische Solidarität sind für ihn durch seinen Glauben
an den Führer bereits außer Kraft gesetzt.

Hier wird wieder deutlich, daß es keine ärztliche Indikation zur Euthanasie

im Nationalsozialismus geben kann, denn der ärztliche Gedanke ist bereits

vom Führergedanken aufgesogen imd ihm bedingungslos untergeordnet.

Es ist nämlich so, daß Hitler nicht nur pohtische Befehlsgewalt hat, sondern
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auch der erste Arzt ist. In diesem Zustande befanden sich einige jener Ärzte

oder sie vermeinten es zu sein.

Andererseits ist von einer ärztlichen Indikation nur zu reden, wenn der:

ärztliche Gedanke überhaupt existiert. Ich bin nun der Ansicht, daß dieser

Gedanke klar ist, indem er fordert, den kranken Menschen zu helfen. Die

Unantastbarkeit des Menschen muß also trotz der Antastung des Körpers

oder der Seele gewahrt werden. Dies geschieht in der Regel durch die Frei-

willigkeit der Arztwahl, das Vertrauen und so weiter. Wenn nun beim

Geisteskranken diese Gegenseitigkeit nicht mehr möglich wäre, dann wäre

die Treuhänderschaft nötig und die Antastung auch seines Lebens zulässig,

weil er ja kein Mensch mehr ist.

Das Ergebnis ist: die Unantastbarkeit des Menschen muß vom Arzt unter

allen Umständen erhalten werden, aber es bleibt die Frage, ob der unheilbar

Geisteskranke kein Mensch ist und auch keiner mehr werden kann.

g) Ist der unheilbar Geisteskranke ein Mensch?

In dieser Frage kann man sich auf die irgendwo vorkommenden Urteilte

von Gesunden berufen und wird dann die entgegengesetzten Meinungen

hören. Wie ist zu entscheiden? Ich bin der Ansicht, daß auch der Geistes^

kranke (im weiteren Sinne siehe unter ib) ein Mensch ist, beabsichtige,

aber nicht dieses Urteil als autoritäres zugrunde zu legen. Ich würde mich

allerdings anheischig machen, die Motive eines jeden, der den Geisteskranken

als Nicht-Menschen erklärt zu analysieren und darzutun, daß es nicht-ärzt-

liche und unmenschliche Motive sind, welche ihn bestimmen. Der entschei-

dende Grund ist der, daß der, welcher den Geisteskranken das Menschsein

abspricht, sich selbst damit als Nicht-Mensch konstituiert. Damit ist auch

gegeben, daß dies kein ärztliches Urteil mehr ist.

Ich setze dabei nicht voraus, daß jeder Arzt sich darüber von selbst im

klaren ist. Wenn dann die Schuldfrage aufgeworfen wird und die Behand-

lung des Kranken als Objekt ohne Subjekt als schuldhaft verurteilt wird,

dann wäre der Angeklagte in diesem Falle eine bestimmte Art von Medizin,,

nicht ein bestimmter Arzt. Und es würde der Grad und Umfang diesetr

Schuld von hier aus bestimmt werden müssen. Der Nachweis jedoch, daß

der unheilbar Geisteskranke ein Mensch ist, kann im übrigen in Annäherung

durch viele Einzelerfahrungen geführt werden, die dann wohl für die mei-

sten Ärzte und Laien überzeugend genug sind. Dann bliebe nur noch eine

Teilung in menschliche und unmenschliche Geisteskranke übrig. Wer aber

sollte diese Einteilung richtig durchführen und würde die Wissenschaft

dies leisten? Das ist unmöglich, aber auch unnötig.

, Das Ergebnis ist: der Geisteskranke ist auch ein Mensch, und eine ärztliche

Euthanasie mit der Begründung, er sei kein Mensch, kommt nicht in Frage.
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h) Zusammenfassung: eine ärztliche Indikation der sogenannten

Euthanasie ist nicht möglich

Es war nur ein einziger Fall zu finden, in welchem die Abkürzung des

Lebens durch ärztliche Handlung oder deren Unterlassung als sittlich an-

zuerkennen war: der etwa an Carcinom unter Qualen Sterbende. Dieser

Fall allein verdient den älteren Sprachgebrauch : Euthanasie. Es ist derselbe,

den das Gesetz nicht zuläßt, aber ich könnte mich nicht für eine gesetzliche

Legalisierung oder die Aufhebung von § 2i6 StGB, aussprechen. Indem

der Arzt hier gesetzlich Verbotenes tut, also sich selbst in Gefahr begibt,

bekundet er etwas von jener Gegenseitigkeit, die hier als Voraussetzung

sittlicher Handlungsweise behauptet ymrde. Es handelt sich hier um einen

Bereich menschlichen Tuns, dessen Formulierung in Strafgesetzen bisher

wenigstens nicht möglich war. Dem Gebot: liebe den Andern als dich selbst,

käme einer solchen Handlung näher. — Was hier als „sogenannte Euthana-

sie" verhandelt wurde, verdient diesen Namen nicht und kann auch ärztlich

nicht gerechtfertigt werden. Die Einschränkung auf unheilbar Geisteskranke

ist sinnlos, da der Befund der Unheilbarkeit, das Motiv des Unwertes, des

Mitleids rnid des Opfers bei vielen anderen Krankheiten ebenso oder noch

deutlicher vorkommt. Ihrer aller Tötung wäre dann nur konsequent und sie

geschah auch.

Die Gründe dieser Verwerfung der „sogenannten Euthanasie" waren von

zweierlei Art. Einmal zeigen sich deren Motive : Unwert, Mitleid und Opfer,

als unärztliche und nicht als sittliche. Zweitens ist die Form der Willens-

bildung, wie sie stattfand, als unsittlich und unärztlich bezeichnet worden.

Beides ließ die Frage offen, ob bei anderer Motivierung und besserer

Willensbildung eine Euthanasie doch zu rechtfertigen wäre. Aber auch diese

Aussicht ist versperrt, da eine Medizin, welche das "biologische Leben als

solches und um seiner selbst willen als Wert setzt, abgelehnt wurde. Nur

eine nicht die Lebenstatsache, sondern den Menschen bewertende Medizin

ist ärztliche Medizin; sie muß also das biologische Faktum transzendieren.

Nim ist der Tod eine solche Transzendenz. In diesem Sinne also soll die

ganze Medizin und jede ärztliche Handlung das nur Biologische transzen-

dieren. Sie sollen aber nicht auf den Tod, sondern auf dieses Transzendieren

gerichtet sein. Sonst wäre das ärztliche Ziel in jedem Falle die Tötung; diese

Absurdität hebt sich selbst auf.

Andererseits erwies die Idee des Opfers sich als eine, welche nicht außer-

halb der Medizin liegt imd bei der weiteren Entwicklung für sie konstitutiv

bleibt. Es fragt sich dann, welche Konsequenz dies hat, wenn, nach Ab-

lehnung der „sogenannten" Euthanasie, der ganze Bereich, der das bio-

logische Leben erhaltenden, der therapeutischen Medizin also, in Frage

kommt. Dies konuiit im zweiten Abschnitt zur Sprache.
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2. Ist die Vornahme von Menschenversuchen vom ärztlichen

Standpunkt aus vertretbar, wenn von den Ergebnissen dieser

Versuche eine günstige Bückwirkung auf die Behandlung von

gefährdeten Soldaten zu erwarten ist?

Ein Teil der in dieser Frage verlangten Antworten ist bereits im ersten Ab-

schnitt gegeben worden; so der Begriff „ärztlicher Standpunkt", des Opfers,

die Willensbildung bei Vernichtungsmaßnahmen. Auch das Verhältnis von

Individualität und TotaHtät wurde dort berührt, aber es erhält hier eine neue

Beleuchtung durch die besondere Rücksicht auf das Wohl der Soldaten und

damit auf die Verhältnisse des Kriegs. Wehrmacht und Krieg versetzen auch

den Arzt in besondere ideelle und materielle Abhängigkeitsverhältnisse, die

irgendwie als gegebene damit schon anerkannt sind. Trotzdem darf das

allgemeine Problem dem eines Kriegszustandes vorausgestellt werden.

a) Versuche am Menschen im allgemeinen

Über die Zulässigkeit von Versuchen am Menschen im allgemeinen kann

nicht der geringste Zweifel bestehen. Man hat die Krankheiten selbst als

einen Versuch der Natur am Menschen bezeichnet. Gegen diese Formulie-

rung, die freilich einer eingeschränkten und insofern unzulänglichen Auf-

fassung der Krankheit entstammt, ist nichts einzuwenden. Ein großer Teil

zum Beispiel der Gehirn- und Rückenmarksphysiologie verdankt ihre Er-

kenntnisse bestimmt lokalisierten Erkrankungen dieser Organe. Ebenso aber

lernt die Medizin ununterbrochen durch die Erfahrungen in der Therapie.

Jede rationale Therapie ist ein Versuch am Menschen, was am sinnfällig-

sten bei Einführung neuer (operativer, chemischer, strahlentherapeutischer,

diätetischer und so weiter) Methoden geschieht. Es bleibt hier überall dem

ärztlichen Takt überlassen, neue Versuche nur so weit zuzulassen, als eine

Schädigung des Patienten ausgeschlossen oder so unwahrscheinlich ist, daß

er den Versuch meint verantworten zu dürfen.

Anders steht es, wenn ein Risiko wahrscheinlich oder gewiß ist. Hier jst

einwandfrei eigentlich nur der Selbstversuch des Forschers und der seiner

Mitarbeiter, sofern diese genau unterrichtet und freiwillig zum Selbstversuch

bereit sind. Dies muß nun auch die Richtschnur abgeben für die Heran-

ziehung von solchen Personen, die sich nicht mit Forschung und experimen-

teller Therapie beschäftigen, wie Geisteskranken, Strafgefangenen, vom Ge-

richt zum Tod Verurteilten, unheilbar und vor dem Tod stehenden Kranken.

Ich sehe keinen Nutzen darin, jeden dieser Fälle genau zu analysieren und

beschränke mich auf die Feststellung, daß darüber, wie weit man gehen

darf, auch unter Forschern und Ärzten die Meinung geteilt ist. Wichtig ist

hier aber der Grund solcher Meinungsverschiedenheiten. Es besteht nämlich

kein Zweifel, daß die, welche am weitesten in der Herbeiführung experi-
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menteller Risiken am Menschen gehen, dieselben sind, welche überhaupt

vom naturwissenschaftlichen Experiment am meisten erwarten, während

die, welche diese Experimente ganz oder teilweise ablehnen, Menschen sind,

welche in der Krankheit nicht nur einen Naturvorgang, sondern eine mensch-

liche Situation und Aufgabe erkennen. Jetzt läuft es darauf hinaus, welche

Auffassung von der Krankheit jemand hat und welcher man zuneigt. Es

ist aber wichtig zu bemerken, daß extreme Typen in beiden Gruppen selten

sind. Ärzte, die gar keine Hemmungen bei Versuchen am Menschen haben,

waren bisher kaum zu sehen, und solche, die jeden zum Fortschritt der

naturwissenschaftlichen Therapie unvermeidlichen Versuch ablehnen, eben-

falls. — Man kann aber nicht sagen, daß hier die Wahrheit in der Mitte

liege. Durch Einnehmen eines Kompromiß-Standpunktes wird die Klarheit

über den wahren Begriff der Krankheit nicht ermittelt, sondern nur ver-

dunkelt und hinausgeschoben. Man muß daher feststellen, daß wir hier auf

einem Gebiet stehen, in welchem die heutige Medizin sich in einem innerea

Kampf befindet. In der Zone dieses Kampffeldes gibt es also wieder keinen

„ärztlichen Standpunkt", der unbestrittenes Allgemeingut aller Ärzte wäre,

und diese Lage spiegelt sich im Verhalten der Laien, also des Publikums

und der Patienten wider. Der besagte Kampf findet außerdem im Innern

jedes einzelnen Arztes statt, so daß er von Fall zu Fall schwanken kann

und sich neu entscheiden muß. Veranlagung zu Wagemut oder Vorsicht,

zu leidenschaftlichem Erfolgswillen und nüchterner Zurückhaltung oder

Skepsis spielen ihre Rolle dabei. „Wer wagt, gewinnt", „nil nocere", „ein-

mal ist keinmal", „gebrannte Kinder scheuen das Feuer" — solche Sprüche

stellen sich ein, wo das Leben doch nie stillsteht.

Über die Unvermeidlichkeit des Versuchs ist also kein Zweifel möglich und

jeder Patient, jeder Krankheitsfall ist ein Original, also ein Versuch. Die

Frage ist also nur: was ist ein Experiment und was kann man von ihm

erwarten.

b) Der Nutzen der Wissenschaft für die Therapie

Wenn hier zunächst von der Naturwissenschaft und Biologie die Rede ist,

dann muß deren Begriff so hoch und anspruchsvoll wie möglich gefaßt

werden. Hier müssen wichtige und unwichtige Probleme, gute und schlechte

Methoden, oberflächliche und scharfsinnige Überlegungen unterschieden

werden. Der Rang eines Forschers ist eine unentbehrliche Realität, und es

wird ein schwerer Vorwurf sein, wenn Versuche an Menschen nicht den

Sachkundigsten und besten Forschern überlassen werden. Dagegen ist es

nicht möglich, nur solche Probleme zuzulassen, welche einen unmittelbaren

Nutzen beim Kranken versprechen. Die Wissenschaft ist eine große Einheit,

und der Nutzwert ist bei segensreichen Entdeckungen oft nicht voraus^

zusehen. Das weiß jeder Wissenschaftler. Ich halte aber die Beiziehung
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inkompetenter Personen zu Versuchen mit menschlichem Risiko für so

schuldhaft, daß sie eine eigene Strafbarkeit nötig macht. Unter der Maske

der Wissenschaft werden nämlich nicht nur unnötige, sondern unsinnige

und obendrein schädliche Untersuchungen ausgeführt. Und ich behaupte,

daß dieser Mißbrauch eine große Verbreitung auch dort hat, wo die

Öffentlichkeit es gar nicht ahnt oder in dumpfer Ahnung, in primitiver

und dann am Kern der Sache sozusagen vorbeischießender Richtung rea-

giert. Die Kranken sagen dann: „so etwas lasse ich mir nicht machen";

aber sie können keine Einsicht besitzen, ob sie im Einzelfall recht oder un-

recht haben. Solche Einwendungen treffen sowohl physikalische Maß-

nahmen, wie die Lufteinblasung ins Gehirn, als auch psychische, wie die

Psychoanalyse.

Die nähere Betrachtung zeigt dann, daß es sich um zwei Dinge handelt.

Erstens gibt es hier ein Autoritätsproblem und zweitens eine Frage, was

Wissenschaft überhaupt ist. Ich halte eine Lösung des Autoritätsproblems

dann für unlösbar, wenn man die wissenschaftliche Autorität, den Vor-

sprung des Wissenschaftlers vor dem Laien, des Arztes vor dem Kranken

in der Weise beseitigt, daß beide in gemeinsamer Einsicht übereinkommen,

was wissenschaftlich begründet ist, etwa die Diagnose einer Lungentuber-

kulose oder die Notwendigkeit eines bestimmten Eingriffes. Ganz dasselbe

gilt aber für den Entschluß zu einem Experiment am Menschen. Unter-

stelle ich nun als gegeben, daß unnötige, unsinnige, schädUche und wissen-

schaftlich unquaUfizierte Versuche gemacht worden sind, so muß die Ein-

sicht kompetenter Forscher und Gelehrter dies feststellen. Auch daß nur

kompetente wirkliche Autoritäten und nicht andere herangezogen werden,

ist Sache einer autoritären Entscheidung und sie beruht auf einem richtigen

Instinkt und Auswahlvermögen etwa des Richters. Eben weil dies so ist,

tritt aber nun der zweite Punkt hervor; was Wissenschaft ist und welche

Wissenschaft die beste ist, dies muß die Wissenschaft selbst bestimmen.

Die Selbstbestimmung der Wissenschaft ist jetzt der Akt, in dem die Ver-

antwortung für Art und Grenze des Versuchs an Menschen beruht. Ein

solcher Akt ist nicht nur ein ideologischer: jede Besetzung etwa eines Lehr-

stuhls ist eine praktische VerwirkUchung dieser Selbstbestimmung, und man

muß annehmen, daß dabei häufige Fehler vorkommen.

Es ist also unzulässig zu sagen: die Wissenschaft ist immer gut und richtig;

man muß sie nur auch richtig, das heißt menschlich und edelmütig an-

wenden. Die Wissenschaft selbst bestimmt sich gut oder schlecht. Und hier

behaupte ich, daß eine Medizin, die sich nur naturwissenschaftlich oder bio-

logisch als Wissenschaft bestimmt, sich schlecht, falsch und schuldhaft ent-

scheidet. Die Epoche nun, in der die in Nürnberg angeklagten Ärzte ausi-

gebildet wurden, ist eine, in der diese falsche, schlechte und schuldhafte Ent-

scheidung in der ganzen Welt die auf Universitäten und Kliniken übern

wiegende war. Daraus folgt, daß hierin ein entlastendes Argument für diese
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An^-eklagten vorliegt, denn ihre Denkweise war und wird noch von jenep

ane'rkannten Autoritäten vielfach geteilt. Die Frage, welche sich nun erhebt,

ist die, ob über diese entlastende Abhängigkeit hinaus Handlungen begangen

wurden, die auch im Rahmen solcher sozusagen kollektiver Schuld be^

sonders schuldhaft, vermeidbar sind und die also keine natürhche Konse-

quenz eines überpersönlichen Irrtums waren.
. i

• u
Was hier festgestellt wurde, ist, daß die naturwissenschaftlich-biologische

Medizin in sich selbst kein ausreichendes Korrektiv einer unmensch-

lichen Anwendung enthält. Um ein solches Korrektiv zu erlangen, ist

sie auf ein außerhalb ihrer Art von Wissenschaft vorhandenes Sitten-

gesetz oder religiöses Gebot oder eine Staatsidee oder eine menschliche

Autorität angewiesen. Darin liegt das Besondere für den primär nur wissen-

schaftlich (solcher Art wissenschaftlich) Handelnden. Da man demnach

die naturwissenschaftlich-biologisch bestimmte Medizin gar nicht befragen

kann, ob gewisse Versuche zu rechtfertigen sind oder nicht, kommt man

auch hier zunächst zu der Frage, unter welchen Voraussetzungen nicht

wissenschaftlicher Art sie gemacht werden dürfen.

c) Die erlaubten Voraussetzungen solcher Versuche

Hier nehme ich als gegeben an, daß die Versuche nach Anlage, Methode

und sachlichem Zusammenhang wirklich wesentlichen Nutzen für Ver-

wundete und Kranke versprachen. Ich bezweifle, daß dies in jedem Falle,

so war und daß die Personwahl dieses Niveau gewährleistete. Aber der

Nutzen rechtfertigt nicht jede beliebige Durchführung. In England zum

Beispiel dürfen auch Versuche an warmblütigen Tieren nur mit Genehmi-

gung des Home Office vorgenommen werden. Die Auswahl von Menschen

für quälende oder gefährliche Versuche muß, in Ermangelung einer der

Wissenschaft immanenten Ethik, nach dem Prinzip der Freiwilligkeit, der

Gegenseitigkeit und im übrigen des bürgerlichen und des Völkerrechtes er-

folgen. Die Willensbildung muß solidarisch und nicht einseitig sein. In

allen diesen Punkten gelten meines Erachtens die im ersten Abschnitt schon

entwickelten Grundsätze. Sie sind hier in der Regel aber leichter durch-

führbar, da mit Ausnahme von Geisteskranken eine freie Willensbildung

des Versuchsmenschen verfügbar ist. Versuche an Geisteskranken halte ich

für unerlaubt, weil deren freie Willensbildung bereits vom Arzte verneint

worden ist.

Die schwieriger zu beurteilende Voraussetzung Hegt eigentlich im Ziel der

Versuche. Wenn man nämlich etwa als das Ziel die Gesundheit der Anderen,

der Volksgenossen, der Soldaten, der Menschheit ins Auge faßt, dann muß

man auch sagen was hier Gesundheit heißt. Wir vereinfachen diesen Be-

griff zunächst, indem wir nur deren Verfügbarkeit und Tüchtigkeit für

beliebige Leistungen fordern. Dann ergibt sich die Situation, daß der „natür-
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liehe" Mensch ein „natürliches" Widerstreben hat, krank gemacht zu wer-

den. Hier offenbart sich, daß die medizinischen Experimente an Menschen

fast ausnahmslos soviel bedeuten wie , künstliches Krankmachen — zunächst

unableitbar aus der ärztlichen Idee. Der Erfolg ist, daß die Experimente,

wie auch geschehen, gegen den Willen dieser Menschen und unter Gewalt-

anwendung gemacht werden mußten. Wieder soll es also die überlegene

Einsicht und Übersicht des Arztes sein, die den höheren, das heißt allge-

meinen und quantitativ überwiegenden Nutzen des Versuchs rechtfertigt.

Wenn also durch lo künstlich malariakrank Gemachte looo oder eine

Million andere Malariakranke gerettet werden können, dann wäre nach die-

ser Auffassung jene Gewaltanwendung berechtigt. Wenn aber eine unsitt-

liche Handlung durch ihre Sanktionierung lOOO oder eine Million andere

unsittliche Handlungen ebenfalls sanktioniert, dann müssen wir wählen

zwischen dem ärztlichen Nutzen und der Rettung der Sittlichkeit. In dieser

Alternative hegt das Problem.

Man darf unbedenklich sagen, daß darin das ganze Elend und die ganze

Unfähigkeit der menschlichen Kreatur beschlossen liegt. Denn hier ist eine

Alternative und eine Entscheidung aufgedrängt, zu deren Bewältigung der

Mensch offenbar unzulänglich ist. Nun ist hier gefragt, ob die Vornahme

solcher Versuche vom ärztlichen Standpunkt aus zu rechtfertigen sei. Um
das richtig zu beantworten, muß ich einen Idealfall voraussetzen, in dem

der, der solche Versuche rein aus seinem Willen vielen Menschen, nicht nur

einem Menschen, zu helfen getroffen hat. Der Richter muß sagen, ob er

den Angeklagten für einen solchen Willensreinen hält oder nicht. Als Gut-

achter sage ich dazu folgendes : Da der Richter sich in der Beurteilung

eines Menschen und seiner Ziele täuschen kann, so ist dieser Teil seiner Ent-

scheidung, als auch nur menschlicher, für den Geist der Medizin relativ

unwichtig; wichtig ist, ob er sich für die natürliche (biologische) oder für

die sittliche Geschichte der Menschen entscheidet. Und als Arzt werde ich

ihm meine Ansicht als die mitteilen, welche ich für den ärztlichen Stand-

punkt richtig halte: ich halte vom ärztlichen Standpimkt aus die sitthche

Geschichte der Menschen für maßgebend, die biologische für untergeordnet.

Dies bedeutet nun keineswegs, daß die Versuche am Menschen in der ge-

dachten Gefährlichkeit an sich unerlaubt smd. Aber ich bestehe darauf,

daß die Anwendung der Gewalt in jedem Experiment imd für diesen

Fall der Forschung sittlich gerechtfertigt war. Die erlaubte Voraussetzung

ist also nicht ein naturwissenschaftlich-biologischer Erklärungszusammen-

hang („wenn ich dann weiß, wie ich Malaria heilen kann, darf ich einen

Menschen opfern"), sondern die erlaubte Voraussetzung ist, daß die An-

wendung von Gewalt hier erlaubt war. Es kommt jetzt alles auf die Frage

heraus, in welchem Falle der Arzt Gewalt anwenden darf.
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d) Die erlaubte Gewalianwendung in der Medizin

Man kann hier wieder damit beginnen, daß Gewaltanwendung in der Medizin

im technisch-abstrakten Sinne fortwährend nötig ist. Es ist ein leichtes«

dies für jede ärztliche Handlmig durchzudenken. Die so sich aufdrängenden

Beispiele (Knochensäge, Medikament, Diät, Opiumgesetz, Forderung wahrer

Angaben unter Androhung eines Schadens) sind aber doch von ganz anderer

Art als die Durchführung von Versuchen an unfreiwilhg Gefangenen oder

Ahnungslosen, an Häftlingen und so weiter. Hier ist gefragt nach dem:

gewaltsamen und Erkenntnis der Medizin versprechenden Versuch mit

Unterdruck, Kälte, Seewasser, Operation, Infektion und chemischer Sub-

stanz. Und die aufsehenerregende Sonderstellung solcher Experimente wäre

eine scheinbare, wenn überlegte und überlegene Einsicht in die Zusammen-

hänge und eine Vorzugsstellung einer Gesamtheit gegenüber einem Indi-

viduum, einem Führenden gezeigt hat, daß die Gewaltanwendung hier ge-

boten ist durch eine höhere sittliche Stufe als die, welche den Vergewaltig-

ten zukommt. Mit anderen Worten : es gibt hier die Anerkennung einer sitt-

lichen Stufung der Menschen. Nur wenn man das Problem so weit vortreibt,

ist ein Urteil möglich, ob die Gewalt hier berechtigt ist. Sie ist als Gewalt

ein zugleich physischer und sittücher Begriff. Es zeigt sich jetzt, daß jener

ärztliche Standpunkt selbst eingefangen ist in diese Dialektik und sich die

Erklärung desselben nicht von anderswo holen kann. Denn es bleibt dabei,

daß der Arzt Menschen zu helfen verpflichtet ist. Und da zeigt sich nun, daß

er sich diese Aufklärung aus Naturwissenschaft und Biologie nicht holen

kann.

Ich vertrete deshalb hier die Ansicht, daß der der geläufigen medizinischen

Wissenschaft verhaftete Arzt sich die Beurteilung der Gewaltanwendimg

außerhalb dieser Medizin holen mußte und daß ein Urteil über dieses

Außerhalb maßgebend sein muß für die Beurteilung seiner Gewaltanwen-

dung. Man muß, wenn man zur Strafe verurteilt, diese außermedizinischei

Instanz und die Unterwerfung unter sie verurteilen — oder man muß die

Art medizinischer Wissenschaft und die Beistimmung zu dieser Medizin

verurteilen. Nicht kann man aber verurteilen eine Übertretung „der" medi-

zinischen Ethik, so als ob es diese fraglos gäbe in unserer Zeit. Es gibt sie:

nicht. Der Eid des Hippokrates geht uns gar nichts an. Mit diesen Sätzen

(die man natürlich aus dem Zusammenhang reißen und mißbrauchen kann

und vielleicht wird) will iah sagen: es ist unzulässig, alte Wahrheiten auf

eine gegenwärtige Situation anzuwenden, ohne sie für diese Gegenwart neu

zu interpretieren, so daß man sie überhaupt versteht. Denn, wir sahen : das

„töten" ist unser tägliches Geschäft, imd Gewalt anwenden auch.

Es bleibt also dabei, daß die Gewaltanwendung im Menschenversuch nicht

sittlich zu rechtfertigen und nicht ärztlich zu erlauben ist, wenn das Heil-

ziel kein sittliches, sondern ein rein natürlich-biologisches ist: nämlich zum

»• *fc
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Beispiel das Überleben „wertvollerer" Menschen. Denn weder daß sie über-

lebten, noch daß sie wertvoller waren, war in einem solidarischen sittlichen

Bewußtsein anerkannt. Der Widerstand der Vergewaltigten war nicht frei-

willig aufgegeben, sondern gebrochen worden, und das Urteil, dieser Wider-

stand stamme aus ungenügender Einsicht oder ungenügender Moral, ist ein

angemaßtes, kein sittlich erworbenes.

Es kommt also nicht in Frage, diese Form der Gewaltübimg aus dem

medizinischen Standpunkte zu rechtfertigen.

e) Das Ziel der Medizin

Es wurde schon gesagt, daß das Ziel der Medizin innerhalb der Medizin

kontrovers ist, und daß ein Beschluß der Ärzte durch Abstimmung in der

praktischen Wirklichkeit höchstens ein Mehrheitsbeschluß, aber kein Weis-

heitsbeschluß sein würde. Befragte man einige Autoritäten, so wäre die

Situation dieselbe. In dieser Lage kann sich der Gutachter nicht auf seine

eigene Autorität (zugestanden oder selbst kreiert) verlassen, sondern auf die

kräftige W^ahrheit seines Argumentes.

Da sei nun gesagt: es mag angehen, die Schuldklage vom medizinischen

Gebiet aufs politische zu verlegen. Es kann auch notwendig sein, die bürger-

lich-strafrechtliche Seite in den Mittelpunkt zu verlegen. Es wird aber nicht

möglich sein, an der inneren Spaltung der Medizin selbst vorbeizugehen,

so als ob mit dieser das Zustandekommen der Taten gar nichts zu tun hätte.

Eine Freilegung dieses letzten Tatbestandes gehört meines Erachtens zu den

Pflichten eines Prozesses, der die Stellung in der Welt hat, nicht nur Schuld

und Sühne in Ausgleich zu bringen, sondern, als ein Novum, der irrenden

und kranken Welt weiterzuhelfen. Darum überschreite ich hier auch den

normalen Rahmen der gestellten Fragen. Ich mußte diese Fragen nicht

nur beantworten, sondern auch ihrem Sinne kritisch nachgehen. Daraus

ergibt sich das Folgende.

Das medizinische Experiment am Menschen wurde nicht abgelehnt, wohl

aber eine bestimmte Form desselben und wahrscheinlich auch die Form,

welche einige Angeklagte durchgeführt oder ermöglicht haben. Die Ver-

antwortung dafür liegt nach meinem Erachten aber auch bei einer Form

der Medizin, für die diese Angeklagten nicht allein verantwortlich, vielmehr

eine weltweit anerkannte Autorität zuständig ist, was als Entlastung anzu-

sprechen ist. Die Diskussion, die jetzt noch folgt, bezieht sich also weder auf

die Anklage, noch auf die Angeklagten, ist aber wichtig für beide zum Ver-

ständnis.

Ich habe gesagt, daß eine Medizin, welche die Krankheit nur als ein natur-

wissenschaftlich-biologisches Faktum betrachtet, gezwungen ist, sich ihre

sittliche Norm zum Beispiel bei Gewaltanwendung, außerhalb der Medizin
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suchen muß. Eine Medizin dagegen, für welche die Krankheit eine Weise

des Menschseins ist, muß in sich selbst die Entscheidung über sittlich und

unsittlich treffen. Im ersten Fall kann die Therapie nicht wissen, wofür

sie gesunde Menschen bereitstellt, und sie erstrebt nur Menschen für be-

liebige Zwecke verfügbar zu machen. Im zweiten Falle übernimmt sie die

Aufgabe, den Menschen zu einem richtigen Menschsein hinzuführen; hier

ist Gesundheit nicht Verfügbarkeit für Beliebiges, sondern Gesundheit ist

selbst eine Art der Menschlichkeit. Da ich mich für diese zweite Idee der

Medizin entscheide, muß ich auch hier etwas darüber sagen, ob und

in welchem Sinne es schuldhaft sein kann, der ersten oder der zweiten

Idee zu folgen. Meines Erachtens ist ohne weiteres zuzugestehen, daß die

naturwissenschaftlich-biologisch orientierten Ärzte kein Bewußtsein davon

haben, daß in der Behandlung der Krankheit als Naturobjekt ein schuld-

haftes Vergehen gegen die Menschlichkeit Hegen könnte. Und sie werden

durch ihr unwissenschaftliches Gewissen oder durch eine bestimmte reli-

giöse oder moralische Erziehung und Bindung davon abgehalten, Unsitth

liches zu tun, welches ihnen bewußt sein kann. Wenn sie etwas von einem

anderen Bewußtsein aus gesehen Unsittliches tun, dann geschieht es also

unbewußt. Das bedeutet aber nicht, daß diese unbewußte Schuld, dann

weil sie eben unbewußt wäre, nicht auf das Bewußtsein auch solcher Ärzte

einen Druck ausübte. Denn dieses Unbewußte übt aufs Bevmßtsein die

stärkste Wirkung aus und meldet sich hier, obwohl unerkannt, in ver-

schiedenster Weise als ein Warner. Ein Arzt, der zum Beispiel trotz einwand-

freier Technik Mißerfolge sieht, wird gewarnt durch eine seelische Depres-

sion oder durch einen Zweifel an seiner Technik. Er braucht darum noch

nicht an der Wissenschaft oder an der Idee seiner Medizin zu zweifebi.

Die Protokolle und Dokumente des Nürnberger Prozesses zeigen, daß solche

Warnungen fortwährend auftauchen und dann versucht wurde, durch Bück-

fragen bei Vorgesetzten oder beim Führer, durch Bücksichten auf den

Kriegszweck oder die Bassenideologie, diese Warnungen und Zweifel zu

beseitigen. Ich deute das so, daß unbewußte Schuld durch solche Rücken^

deckungen und natürlich auch andere Hilfen wie Alkohol, „IdeaUsmus",

„Patriotismus", Pflichtgehorsam niedergekämpft wurden. Daraus erklärt

sich auch das eigentümlich© und rasche Crescendo der Unmenschlichkeiten.

Je mehr dies unbewußte Schuldgefühl und sein Einbruch ins Bewußtsein

durch neue Verdrängungen verstärkt wurde, um so mehr schuldhaftes Tun

mußte ja getan werden. Hier ist der von Freud beschriebene Vorgang des.

Verbrechens aus unbewußtem Schuldgefühl wirksam: eine verbrecherische

Tat befreit ja vom Druck des unbevmßten Schuldgefühls und ist deshalb

von Lustgefühl begleitet. Die Geheimnistuerei, die Vorstellung, man sei der

Rückständigkeit der Masse und der Dummheit der Kirchen und der

Moralen voraus, zeigt die Verwendung dieses Lustgefühls deutlich an. Aber

das unbewußte Schuldgefühl ist meiner Ansicht nacli (und dies geht über
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Freud hinaus) etwas anderes als die unbewußte Schuld selbst, die ebenfalls

vorhanden ist, und diese stammt aus der wissenschaftlichen Objektivität,

welche die Ärzte lehrte, die Krankheit als ein Objekt zu behandeln.

Daß nun diese Idee der Medizin eine objektive Schuld enthält, geht

daraus hervor, daß es sich begibt, daß man nicht nur die Krankheit, sondern

den Menschen selbst in der Medizin tatsächlich wie ein Objekt behandelt.

Daß sich dies begibt, beweist umgekehrt, daß die Krankheit kein Objekt,

sondern ein menschliches Verhalten, eine Weise des Menscliseins ist. Denn

wenn die Krankheit nur ein Objekt wäre, dann wäre dieses Übergleiten der

medizinisch-naturwissenschaftlichen Objektivität auf die Behandlung des

Menschen als Objekt (und damit auf eine Unmenschlichkeit) nicht zu ver-

stehen. Darum wird hier diese Art von Medizin als schuldhaft bezeichnet.

Wendet man sich nun zur möglichen Schuldhaftigkeit der zweiten Idee der

Medizin, die man kurz als die anthropologische bezeichnen kann, dann zeigt

sich hier keine Immunität gegen die Schuld. Aber sie ist von anderer Art.

Wenn die Medizin es übernimmt, den Menschen zum Menschsem zu führen,

so ist sie von einer permanenten Schuld begleitet, die darin besteht, daß sie

sich etwas vornimmt, was sie nicht leisten kann. Im Bewußtsein äußert

sich dies so, daß der Arzt fühlt und erkennt, daß er gar nicht klar und prä-

zise weiß, was dieses Menschsein eigentlich ist. Aber auch im Unbewußten

ruht die tatsächliche Schuld, daß Kranke zu Menschen zu machen nicht

genügt, sogar ein falsches Ziel ist. Dies wurde früher in der Art bemerkbar,

daß von der Medizin verlangt wurde, daß sie das biologische Dasein „trans-

zendiere". Dieser Ausdruck enthält nämlich gar nichts anderes als die Fest-

stellung, daß die Heilung, die Gesundheit nur Menschen, lebende und nicht

tote Menschen zum Ziele hat und also die Transzendenz verfehlt, ja sogar

verhindert. Dies ist also wirklich Schuld, die im Unbewußten bleiben muß,

solange ich ärztlich handle. Und auch diese unbewußte Schuld drängt sich

fortgesetzt ins Bewußtsein mit der W^amung, daß man nicht nur etwas

relativ Unvollkommenes, sondern etwas Falsches und Schlechtes, ja Böses tut.

Während dann die „Euthanasie" im Sinne des Nationalsozialismus die Be-

friedigung eines Strafbedürfnisses und, mehr noch, die Konsequenz emer

unbewußten Schuld und so selbst schuldhaft ist, ist die andere, die anthro-

pologische Medizin, wenn sie rem vollzogen wird, so etwas wie em Selbst-

mord der Medizin und ein Morden des transzendenten Menschen zugunsten

des zeitlich lebenden.

Es bleiben, nach diesem Vergleich zweier Ideen der Medizin, noch zwei

Fragen. Die erste soll erklären, warum hier die zweite, die anthropologische,

vorgezogen wird; die zweite betrifft die Situation, vor die ein Strafgericht

gestellt ist, wenn diese Ausführungen zutreffende oder wenigstens auf dem

Wege zu einer Wahrheit sind. In diesen beiden Fragen ist es aber nicht mehr

erforderlich, die beiden Probleme der Euthanasie und der Menschenversuche

vom ärztiichen Standpunkt aus getrennt zu behandeln. Sie konvergieren zu
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einer einfachen Grundfrage und schon bisher waren die Überschneidungen

nlTev^^lfd^tn?^^^^^^^^^^ vor der naturwissenschaftlic^bio-

Art Es ist diese Art von Schuld nicht die gemeine und meidbare, sondern

etwa das was in der Kirchensprache als feUx culpa bezeichnet wjrd^ Das

St es isTdie Schuld, welche eine sühnende Befreiung aus sich se bst her-

Srkbt Wenn das ärztliche Bemühen nämlich dem Menschen helfen w^

des Arztes vor seiner Überheblichkeit. „ ,

Die zweite Frage kommt im folgenden zur Besprechung.

3. Die Gegenseitigkeit und die Solidarität sollen ärztliches

Handeln leiten

a) Entlastungsmöglichkeiten

Sä^e heraullÄ eine vorgefaßte Meinung oder Absicht entweder
ödize neiduöiiuii-,

uLr^Af^n p< sirh dann um konkrete Hand-
günstig oder

--B^l^^P^nZrä^^'^l^t^S Sätze als

lungen, die angeklagt smd, dann
JJ««" f f Mißbrauch unseres

^^rirä^chrha^a^cfiralfTerS^

f
;
-digung auch ni^t d. des R.hte. ^^u st^e^^^-^m l^SZ

Su^ sX^-es':; dSn' Der Prozeß soll eine fortschrittl^«

W rkun^ auf die Medizin, die Kranken und das Rechtsbewußtsein ausüben.
V^ irkung aut «'^ ,

Gewaltanwendung m der Medizm
^'""

'IToder daß d Unlnta tbarkeit des Menschen zu wahren sei,

T'Trfman Sehe Sät n^cht als Maximen und Oberbegriffe anwenden,

i dTe mTn in b tfat^^ Weise beliebige Handlungen subsumiert, ohne
unter ^'^ '"^" "

, püHg Rücksidit zu nehmen. Darum werden einige

^^^'ZXt^^on^ hier nodimals herausgehoben, um dem

MißverständnU und Mißbrauch den Weg zu versperren.

*s
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I. Wenn es praktisch unvermeidlich und sittlich nötig ist, zerstörende Maß-

nahmen anzuwenden, dann genügt es nicht etwa zu sagen, daß solche Maß-

nahmen auf ein Minimum einzuschränken und dem Hauptzweck zu heilen

untergeordnet werden müssen. Das wäre immer eine Selbstverständlichkeit,

die ganz offen ließe, welcher Zweck denn der Hauptzweck ist. Was aber der

Hauptzweck ist, gerade dies ist nun unbekannt (nicht nur strittig), und des-

halb liegt das ganze Gewicht auf der Art, nicht auf dem Zweck ärztlichen

Handelns. Darum sind die Willensbildung und die Motivationen dieses Han-

delns das, was wir kritisieren müssen und was verurteilt und eventuell

bestraft werden muß. Wenn nun ein Arzt aussagt, er habe etwas Bestimmtes

aus „Idealismus" oder „in gutem Glauben" getan, so ist eben dies nicht

a priori entlastend, sondern es muß kritisiert werden, und zwar, wie gezeigt

sowohl in dem bewußten wie dem unbewußten Teil. Sache des Richters

ist es dann, zu entscheiden, wie weit er der Subjektivität des Täters glaubt

folgen zu können, wie weit er die objektive Tat als solche dem Urteil zu-

grunde legen muß. Auch der Waldhüter, Gärtner, Metzger muß also un-

vermeidlich ausrotten und töten. Der Frevel dabei beginnt aber nicht nur

da, wo das unvermeidliche Minimum überschritten wird, sondern wo die

Art des Tötens grausam und die Motive des Ausrottens asoziale Bereiche-

rung und so weiter sind. Auch ergibt sich die sittliche Beurteilung nicht aus

einer einzelnen Handlung, sondern aus einem Gesamt von Verhaltungsweisen,

wie bei einer ärztlichen Diagnose. Die Einzelsymptome, ihre Aufzählung

sind nur Gedächtnishilfen des Lernenden.

2. Wenn hier ferner eine bestimmte Idee einer bestimmten Medizin un-

günstig beurteilt wurde, dann kann der Schein entstehen :
also seien nicht

einzelne Mediziner, sondern der Geist einer Medizin verantwortlich, und dies

bedeute eine Entlastung. Es wurde aber gezeigt, daß auch der in dieser hier

verworfenen Idee der Medizin Erzogene gewarnt wird von den Regungen

seines Gefühls, die ihn von den schlimmen Exzessen abhalten wollen. Wenn

er nun diese Warnungen im vollen Bewußtsein niederringt, um ein sittliches

Risiko auf sich zu nehmen, so muß er auch bereit sein, auf sich selbst die

gleiche Gefahr zu nehmen, wie die ist, die er einem andern, etwa bei Eutha-

nasie oder Menschenversuch, zumutet. Das ist der Fall beim Selbstversuch.

Ärztlich gehandelt wäre, die Gefahr, die er selbst auf sich nimmt noch

größer zu gestalten, als die, welche er einem andern zumutet. Ich weiß, daß

das schwer ist. Aber ein Arzt kann, wenn er aus „Idealismus" oder „im

guten Glauben" andere Menschen gefährdet, geschmerzt und getötet hat,

kein Unrecht behaupten, wenn ihm selbst im weiteren Verlauf dasselbe

geschieht. Ob er sich in irgendeinem Sinn schuldig erkennt, spielt dabei

keine Rolle, denn die Gegenseitigkeit, die Solidarität in solchen Fällen ist es,

welche Tat und Strafe in Proportion setzt. — Es ist dabei auch nicht an-

genommen worden, daß es mehrere gleichberechtigte Ideen der Medizin

gäbe und daß aus Gründen der Toleranz man zwei oder noch mehr zulasse.
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So als ob man jeden Arzt nur an seinem Maßstab seiner Vorstellung von

Medizin messen dürfe und von hier aus seine Sittlichkeit zu beurteilen habe

Es handelt sich nämlich hier nicht um das Verhältnis einer reinen Idee

zu deren mehr oder minder ehrlichen Verwirklichung '°°'**™
•'^f, Moü

teilunK muß bestimmte Taten und deren sittliche oder unsittliche Moti-

vation zu treffen suchen. Was nun sittlich oder unsittlich ist, das sagt jedem

Menschen eine Warnung, die nicht aus einer Idee, sondern aus dem Bo»ea

selbst stammt. Es folgt daraus noch nicht, daß mehrere "e«n gleich gut

sind, im Gegenteil. Auch welche Idee die allein gute ist, entscheidet sich

schließlich aus dem Gegensatz von Gut und Böse; aber diese Entscheidung

kann in einem solchen Prozeß niclit vorausgesetzt werden, sondern der Pro-

zeß ist als Ganzer ein Opfer, das diese Entscheidung näherbrmgen muß.

3. Endlich kann keine Entlastung daraus abgelesen werden, daß hier nicht

Medizin und bestimmte Mediziner, sondern eine Staatsform, ein Volksbegnft

oder eine Weltanschauung angeklagt seien. Wenn strafbare oder unsittliche

Handlungen nicht im Namen der Medizin, sondern jener außemedizmischen

Verpflichtungen begangen worden wären, dann sind zwei Falle möglich

Entweder jene Staa^sform, Volksbegriff oder Weltanschaumig waren gute

dann sind sie gar nicht angewendet, sondern verraten «»^^en, wenn die

medizinischen Handlungen schlecht waren; oder sie
^»^«"/f«f.*«; ^^^^

waren die ärztlichen Handlungen, sofern sie nur konsequent abgeleitet wur-

den, ebenso schlecht, unsittlich und strafbar. Diese Logik bedeutet aber nur,

daß ein Rückgriff auf außermedizinische Instanzen an dem eigenen sitt-

Sen Charakfer der ärztlichen Handlung gar nichts ändert. Ein solcher

Rückgriff dient zweifellos zum Verständnis der Mo^vbiWung aber er be-

stimmt nicht die sittliche oder juristische Beurteilung. Es ist derselbe Fall

wie oben beim Rückgriff auf eine ärztliche Idee: nich das Verhältnis von

Idee mid Realisierung sondern die Art der Realisierung ist allein Gegenstand

emes Urteüs, und die Güte einer Idee kann weder als Belastung noch als Ent-

lastung herangezogen werden.
r. .. » t-- j:^

Es könnte jetzt so aussehen, daß die vorhergehenden Erorteningen für de

Beurteilung des sittlichen oder Schuldcharakters eigentlich alle überflüssig

waren, weil das Urteil sich ja doch aus einem richtigen Instink oder Gefühl

für Gut und Böse ableite. Bliebe die Beachhing geltenden Gesetzes, der Vor-

aussetzung seiner Anwendung und der Strafprozeßordnung. Hier ginge es

dann noch etwa um den Grundsatz nulla poena sine lega, das Rechtsempfin-

den, den gesunden Menschenverstand, das einfache Gefühl und dergleichen

mehr. wLn dem so wäre, dann wären nicht nur die hier angestellten

Untersuchungen überflüssig, sondern auch die Vertretung eines arzhchen

Standpunktes wäre mißglückt. Das Ergebnis wäre ein völlig negatives. Dies

ist nun nicht so. Ich werde also den positiven Inhalt der in der kritischen

Darstellungsweise unterschätzt werden könnte, jetzt für sich auszusprechen

suchen.

i.'
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b) Kriegsverhältnisse
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Der positive Grundsatz, dem ich hier Gehör verschaffen will, ist der der
Gegenseitigkeit und der Solidarität im Verhältnis von Ärzten und Kranken.
Wie sich die Anwendung dieses Grundsatzes für die beiden Extremfälle,

nach denen hier gefragt war, auswirkt — dies ist oben mehrfach skizziert

worden, und es könnte jetzt nur wiederholt, oder aber in einer viel ausführ-
licheren Weise dargestellt werden. Dagegen bleibt noch zu fragen, ob Gegen-
seitigkeit und Solidarität, die zusammen feine Einheit bilden, etwas spezifisch

Medizinisches überhaupt an sich haben. Die beiden Worte erinnern mehr an
Sozialethik oder Politik im allgemeinen. Ich halte nun diese Alternative —
spezifisch ärztlich oder generell sozialethisch — für ein Scheinproblem.

Man kann nämlich keinen Menschen und auch den Arzt nicht spalten in eine

etwa staatsbürgerliche und eine berufsständische, oder in eine autoritäre

und eine dienstpflichtige Hälfte. Man kann auch eine Tat nur in der realen

Situation annehmen, in der sie sich befanden, und nur von hier aus ist eine

Wahrheitsfindung möglich.

Es ist aber doch nicht überflüssig zu sagen, daß der Beruf des Arztes

seine eigene Ironie hat. Helfen? ja; aber heilen? nein. Die Wunde heilt von
selbst. Es hat seine Gründe, daß der Arzt bei den meisten der großen Dichter

nicht besonders gut wegkommt. Das Heilungsversprechen wäre im Munde
des Arztes doch eine Anmaßung, aber es stellt sich ungerufen ein. Es gibt

einen Grund gegen Euthanasie und Menschenversuche, der hier noch nicht

ausgesprochen wurde: sie helfen gar nicht was sie sollen, denn sie bringen

keine Heilung. Ich habe in der Dokumentensammlung, welche der Nürn-
berger Prozeß vorlegte, bisher kein Experiment am Menschen gefunden,

welches unvermeidlich war um Heilung zu bringen und gebracht hat. Diei

Ausrottung der Geisteskrankheiten durch Sterilisation war wissenschaftlich

so schlecht begründet und die biologische Verbesserung der Volksgesundheit

durch sie und die Steigerung der Kriegsleistung durch die Euthanasie ist

gar nicht erreicht worden, weil sie auf diesem Wege nicht erreichbar war.

Die Ironie des Heilversprechens will, daß die medizinischen Fortschritte

hinter dem Heilversprechen zurückbleiben, und die gewaltsam versuchten

Fortschritte werden dann eben blutige Ironie. Auch die Gegenseitigkeit und
Solidarität in der ärzthchen Aktion hat daher ihre Ironie. Der Kranke
stirbt, aber der Arzt überlebt. Der Kranke vertraut, aber er bezahlt auch

aus seiner Tasche. Der Arzt opfert seine Nachtruhe, aber der Nachtbesuch

wird höher bezahlt. Die Gegenseitigkeit ist keine Gleichheit und die Soli-

darität ist keine freiwillige. Die Diagnose steht wissenschafthch höher als

die Therapie, die Pathologie ist wissenschaftHcher als die Klinik. Difs^

Ironie seiner Lage muß dem Arzt anraten, auf die Propaganda und das

Selbstlob, denen die Politik nicht entraten zu können scheint, zu verzichten

und keine öffentliche Figur zu machen. Und das Bewußtsein dieser Ironie

!•
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schützt den Arzt auch wirksamer gegen die Übertreibung seines Heilver-

sprechens als das ethische Pathos, es schützt ihn auch gegen den Selbst-

betrug und die Überheblichkeit des „hochgesteckten Ziels". Man darf daher

sagen, es sei spezifisch unärztlich, sich von hochgesteckten Zielen ehrgeizig

hinreißen zu lassen. Es ist sekundär ob der Ehrgeiz von materiellein Ge-

winn oder von Ruhmstreben oder von Verliebtheit in die Tugend befeuert

war. Die Ironie des ärztlichen Berufes würde in jedem Falle machen, daß

er nicht nur öffentliche, sondern auch komische Figur wird. Das ist der

Grund, warum der Landarzt nicht über oder imter, sondern neben dem

Klinikchef steht, warum hier die Dienstgrade der Wehrmacht und die

Hierarchie der Beamtenschaft keinen Sinn haben.

Damit kommt noch ein Punkt zur Sprache, der das ärztliche Verhalten im

militärischen Verbände, das Problem des Sanitätsoffiziers angeht. Es hängt

mit der Frage zusammen, ob sich aus dem Kriegszustande und der Sorge-

für die Soldaten im Kriege etwa eine Verschiebung des ärztlichen Stand-

punktes ergäbe. Die damit eröffnete Diskussion berührt hier nur insofern,

als der Krieg ein erhöhtes Recht auf Gewaltanwendung, sei es zur Tötung

direkt oder indirekt kriegsuntüchtiger Menschen, sei es zu Menschen-

experimenten, ergäbe. Der Druck der Not, die Landesverteidigung und das

Kriegsziel geben dem Wehrmachtangehörigen, aber auch dem, der ihn in der

Heimat mit dem Erforderlichen versieht, nämlich eine Vorzugsstellung. Ich

sehe aber keinerlei Möglichkeit, hieraus ein Sonderrecht zu Euthanasie und

Menschenversuch im Kriege abzuleiten, solange der Krieg und sein Ziel

selbst einen sittlichen Charakter haben. Sobald es sich nämlich um das Opfer

des Lebens handelt, entsteht hier die Frage: du oder ich? In dieser Frage,

die also nach dem Grundsatze der Gegenseitigkeit und Solidarität zu ent-

scheiden ist, kommt es nicht nur darauf an, ob die zu opfernde Person frei-

wilUg zustimmt, sondern auch ob die andere dieses Opfer anzunehmen bereit

ist. Ein redlicher Soldat kann aber nicht den Wunsch haben, daß ein anderer

für ihn sein Leben opfere damit er lebe. Geschähe das dann ohne seine

Befragung, dann liegt hier eine Bevormundung vor, welche mit dem Wesen

der Solidarität unvereinbar ist.

Nun sind aber Kriegführung und Gemeinwesen ohne Disziplin, Befehls-

gewalt und Polizei nicht durchführbar. Auch ein öffentliches Gesundheits-

wesen bedarf dieser Mittel, und in jeder Staatsform ist das so. Allgemeinei

Wehrpflicht und Arbeitsdienstpflicht würden auch zur Erhaltung des Frie-

dens nötig sein. Der dazu erforderliche Betrag von Bevormundung ist also

auch im Gesundheitsdienst und hier unter Mitwirkung von Ärzten nirgends

in der Welt vermeidbar. Das bedeutet zugleich, daß es für bestimmte Krank-

heiten (zum Beispiel Seuchen) und für bestimmte Menschen (kriegs- und

arbeitstüchtige) eine bevorzugte Behandlung, für die andern aber eine ver-

minderte ärztliche Behandlung geben wird. Der Fall des Kriegs hätte sogar

den Vorteil, daß das Ziel der Therapie (die letzte Bestimmung des Menschen)
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nicht so wie oben behauptet wurde, unbekannt bleibt, sondern genau bekannt

ist: Rettung des Vaterlandes, Sieg. Dieser Situation entspricht also die Be*-

fehlsunterstellung des Sanitätsoffiziers. Dieser ist unausweichlich in der

Lage, zwischen zwei Arten von Unrecht wählen zu müssen: zwischen dem
gGgev Gehorsamspflicht und dem gegen ärztliches Gewissen.

Diese Situation ist nun ausweglos, und sie ist daher die wichtigste und
schwerste Frage von allen, die hier überhaupt zu behandeln sind. Es ist

die Lage des Esels, der zwischen zwei Heuhaufen verhungert, weil er sich

zu keinem von beiden entschließen kann. Man muß aber das Bild dahin

ergänzen, daß beide mit dem Gift der Schuld vergiftet sind. Ich sehe

ab von der hier nicht gestellten Frage, ob in den zur Anklage gekommenen
Fällen einer vorliegt, der überhaupt derartig liegt, daß eine gut begründete

Aussicht auf Lebensrettung durch die in den Prozeßakten bekannt gewor-

denen Experimente und Euthanasien bestand. Deshalb hat meine Antwort

auf die gestellten Fragen nur noch den Sinn, in abstrakter Weise die Zu-

lässigkeit eventuell besserer, das heißt aussichtsreicher Experimente und

Euthanasien vom ärztlichen Standpunkt aus zu prüfen. Nehmen wir also

die Unentrinnbarkeit der Situation an, zwischen zwei Unrechten eines als

das geringere wählen zu müssen.

Hier sehe ich überhaupt keinen anderen Weg als den (trotzdem voraussicht-

lich diese Lage des Menschen, zwischen zwei Arten von Schuld wählen zu

müssen, bis ans Ende der Welt dauern wird): in der Richtung des Fort-

schrittes zu wählen: Was also wäre ein Fortschritt zu nennen? Ein Fortr-

schritt wäre meines Erachtens die Entscheidung für die Gegenseitigkeit und

Solidarität und gegen die Bevormundung und Gewalt. Diese Entscheidung

ist in den bisherigen Ausführungen bereits getroffen worden und ich wieder-

hole sie nicht. Daraus geht hervor, daß ich mich gegen die ärztliche Sanktio-

nierung einer durch Befehlsgewalt erzwungenen Ausführung von Euthanasie

und Menschenexperimenten auch dann entscheide, wenn sie nicht durch

gegenseitige Willensbildung und freiwilliges Opfer erfolgt — auch im

Kriege.

Da aber in der wirklichen Welt eine schuldlose Entscheidung nicht möglich

ist; vor allem weil es über die Kraft wohl der Überzahl der Menschen geht,

sich zu einem freiwilligen Opfertod zu entschließen (der Soldat entschließt

sich zu einem freiwilligen Risiko, nur ausnahmsweise zum freiwilligen siche-

ren Tod), so bleibt es bei der notwendigen Schuld. Und da ferner die Rich-

tung des Fortschritts durch keine zuverlässigen Wegtafeln bezeichnet ist,

so erlöst diese Auskunft auch den wählen Müssenden nicht aus seinem

Dilemma. Das besagt, daß die Wahl selbst ein Risiko ist, und zwar bis zum
Risiko des persönlichen Untergangs. Daraus folgt, daß die Wahl zwischen

zwei Schuldarten eine Aufgabe von männlicher Art ist. Unmännlich wäre

es, zu behaupten, man habe gar nicht auf diese Art gewählt, sei also un-

schuldig. . .
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Es könnte hier so aussehen, als ob die Wahl in der Fortschrittsrichtung!

mehr von einer rationalen Einsicht oder einer Höhe desi Bildungsstandes ab-

hängig ist, von Faktoren also, die an sich gar nicht sittlicher Natur wären. Die
Einsicht und die Bildung sind aber gleichfalls von sittlicher Art. Indes

sollte hier noch ein Prinzip geltend gemacht werden, welches als sittliches für

jedermann unverkennbar ist. Es handelt sich ja nicht nur darum, ob ich

die eine oder die andere Art von Unrecht begehe, sondern auch ob ich dem;

andern oder mir Unrecht zufüge, und das heißt, ob der andere oder ich Un-
recht leidet. Das läuft dann für mich auf die Frage hinaus, ob es besser sei

Unrecht zu tun oder zu leiden. Die Antwort, obwohl sie selbstverständUch

scheint, läßt sich von Piaton holen (Gorgias und Politeia) : besser ist Un-
recht leiden als Unrecht tun. Man darf sagen, daß die richterliche Beur-
teilung einer Tat auch erwägen sollte, wie es damit gestanden hat.

c) Der Sinn des Prozesses

Es mag bezweifelt werden, ob der Sachbegutachter irgendwie mit der Straf-

barkeit einer Handlung sich befassen darf. Nur ist die Frage, was eine Hand-
lung überhaupt ist, gar nicht trennbar von deren, wie wir es hier genannt
haben, sittUchem Charakter. Das Recht soll Ausdruck derselben Sittlichkeit

sein, die dem handelnden Täter einwohnt oder zugemutet wird. Darum muß
sich der Gutachter in die Lage des Richters versetzen, um ihn zu beraten.

Andererseits kann der Gutachter sich nicht auf Begriffe stützen, die viel-

leicht für den Richter maßgebend sind, für den Angeklagten aber nicht.

Solche Begriffe wären die sogenannten Menschenrechte, der Begriff der

Humanität oder der der Freiheit der Person. Ich bin nicht sicher, ob es mir
gelungen ist, mit den Forderungen der Gegenseitigkeit und Solidarität eine

Sittlichkeit zu umschreiben, die von den „Menschenrechten" der neueren
Zeit unabhängig ist; indes ist das Streben nach solcher Unabhängigkeit
wirksam gewesen, da nach dem ärztlichen, nicht nach dem rechtsphilo-

sophischen Standpunkt gefragt war.

Ich nehme nun an, daß eine der den Richter beschäftigenden Fragen die

ist, ob die Handlungen der Angeklagten sich etwa auch aus einem, wenn auch
mißleiteten, ärztlichen Streben verstehen lassen. Das ist meines Erachtens
selbstverständlich der Fall. Aber wenn diese Genese so teilweise verständlich

ist, so ist sie darum noch nicht zu billigen. Meine Ansicht läuft auf den
Entscheid hinaus: weil die angeklagten Taten von einer überlebten
Art von Medizin aus geschahen, die in sich selbst keine Hemmung
gegen unsittliches Handeln enthält, darum fanden sie auch in
dieser Art Medizin keinen Schutz und keine Warnung gegen mög-
liche unsittliche Handlungen. Man muß es dann dem Richter über-
lassen, ob dieser Sachverhalt, den ich als Tatbestand ansehen muß, zur
Entlastung beitragen kann oder nicht.

X
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/.Ich kann es aber nicht unterlassen, auf folgende Konsequenz aufmerksam
zu machen: Wenn der angegebene Zusammenhang eine Entlastung der Ange-

klagten ist, dann ist dieser Entscheid eine Belastung der nur naturwissen-

schaftlich-biologischen Medizin. Dieser Medizin, nicht der Art sie anzu-

wenden. Wenn der Richter aber die Angeklagten dadurch belastet findet,

daß sie dieser Art von Medizin anhingen, dann verurteilt er eo ipso auch

diese Medizin als strafbar. Wenn er endlich fände, daß diese Art von Medizin

weder als Belastung noch als Entlastung ihrer Taten gelten kann, dann würde

er einen Tatbestand ignorieren, der für das Zustandekommen der angeklag-

ten Taten wesentlich ist. Damit würde vielleicht die Qualität der Rechts^

findung verringert werden. Wesentlich aber wäre, daß damit der produktive

Wert des Prozesses, die Findung besserer Einsicht für die Zukunft versäumt

würde. Es ist also unausweichlich, daß in dem Prozeß ein Urteil über eine

bestimmte Art von Medizin, nämlich die nur naturwissenschaftlich-bio-

logische Pathologie mitgefällt wird: ein begünstigendes, ein verwerfendes

oder ein die ganze Frage vertagendes also unproduktives.

Denn es kann wirklich kein Zweifel darüber bestehen, daß die moralische

Anästhesie gegenüber den Leiden der zu Euthanasie und Experimenten Aus-

gewählten begünstigt war durch die Denkweise einer Medizin, welche den

Menschen betrachtet wie ein chemisches Molekül oder einen Frosch oder ein

Versuchskaninchen. Das weiß heute die ganze Welt, und man muß fürchten,

daß es auch Mediziner und Pathologen sind, welche durch bestimmte Ver-

hältnisse abgehalten sind, dies einzusehen.

Ich hoffe also, daß der Prozeß dazu beiträgt, diese Einsicht zu verbreiten,

und meine Ausführungen haben die Absicht, dazu beizutragen. Die An-

geklagten aber, ob verurteilt oder freigesprochen, würden dann ein Werk-

zeug sein, das diesen menschlichen Fortschritt ermöglicht. Ich bin sogar der

Überzeugung, daß sie diesen Beitrag in jedem Falle und schon jetzt geliefert

haben, aber der Prozeß hat noch die Wahl ob er diesen Beitrag vergrößert

oder verkleinert.



Epistel über den Geist. \

r
187

Ich liebe Deinen Zo\Tn, So falsch er ist, so echt

ist er zugleich. Du meinst, daß Du im Reckte seist,

und irrst Dich— und hast Redit. Und dieses GUick heißt Geist,

Gottlob, das war* vorbei! Man stickt in diesem Äther

von Ja und Nein und Auch. Wir wollen nun konkreter

vom Geiste und vom Glüdc — o Glüd:! — zusammen reden.

Geist ist konkret. „Konkret"' heißt: Geist! Das will nicht Jedem

so ohne weitres ein, am ivenigsten den Blinden.

Sie finden Geist im Stoff, Das Weitre wird sich finden,

Ist es Dir nie passiert— wo, wann und ivie auch immer:

sei's tags im Luxembourg, sei's nadits in Deinem Zimmer,

daß plö^lich ohne Grund ein nichtiges Irgendtvas,

ein Ding noch so gering: ein Scherben Glas, ein Gras,

ein schräger Sonnenstrahl, ein Schatten an der Wand

an Herzens Herz Dir griff, und standest wie entbrannt,

und wußtest wie noch nie (und wußtest es auch nicht)

:

„Ich bin! Und in der W e 1 1 ! Und war ich jemals nicht ?

Halt ein, geliebte Zeit! JETZT sei die Ewigkeit!

und Überall sei HIER! o Überglück! o Leid! —
O Leid: das Gras ist Gras, die Sdierbe Scherbe, und

der Schatte nur noch schivarz, die Mauer ohne Mund.

Siehst Du, in dieser Qual: zu sein und nidit zu sein,

(lies Hamlet, Fortinbras!) trankst Du vom dunklen Wein

und aßt vom bittern Brot, und ist kein süßers nidit

als dieses, das dew Geist für seine Kinder bridit

Mein Kind, hier halt ich ein. Ich habe nidils gesagt.

Ich weiß es. Sei nicht bös, daß Du umsonst gefragt.

Ein Stückchen Glas, ein Gras, ein Schatten an der Wand:

drei Weiser-weiser, ach, als idi — ins Wunderland,

wo eben das geschieht, was kein Verstand erreidit;

was nur die Liebe weiß: wo Glück und Leid sidi gleicht.

\
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JÜRGEN VON KEMPSKI

DEUTSCHLAND ALS VÖLKERRECHTSPROBLEM

In Moskau konferierten die Außenminister der vier großen Sieger-

mädite darüber, wie sidi in Zukunft die Reditslage Deutschlands ge-

stalten soll. Langsam beginnen sich Formen abzuzeichnen, die das Ver-

hältnis Deutschlands nach außen und die das Staatsleben der Deutsdien

im Innern annehmen kann. Noch aber ist alles Möglichkeit, nodi ist sehr

wenig, von dem man sagen kann: so wird es sein.

In dieser Situation liegt die Frage nahe: Wo stehen wir je^t, wie

läßt sich die Situation, in der sich Deutscliland heute befindet, juristisch

beschreiben, staatsrechtlich wie völkerrechdidi?

Die Antwort auf diese Frage ist sdiwer. Die Antworten, die bisher

gegeben worden sind, sind unbefriedigend. Deutsdiland befmdet sidi in

einem Provisorium. In seiner alten Form und ünform sdieint es unter-

gegangen, seine neue ist nodi nicht gefunden, soviel ist deudidi. Sein

gegenwärtiger Zustand ist durdi die Tatsache der Bese^ung gegeben. Das

ersdieint klar, aber schon oberflädiliches Nadidenken zeigt, daß sein

Status juristisch alles andere als eindeutig ist. Bereits die Frage, ob es

überhaupt noch als Völkerreditssubjekt existiert, ist strittig: ist es als

Staat untergegangen oder nicht? Die einen sagen ja, die andern nein.

Gründe haben beide für sidi, eine Enlsdieidung zwischen ihnen erscheint

dem, der unvoreingenommen die Tatsachen betraditet, kaum eindeutig

möglich.

Dennodi ist die Erwägung des Für und Wider nicht müßig. Es dient

der Klärung dessen, was man will, und das ist Rechtfertigung genug.

Am 8. Mai 1945 vollzog das Oberkommando der Wehrmacht den

Akt, der seit Casablanca als Kriegsziel der Alliierten feststand: die be-

dingungslose Kapitulation. Keilel, Friedeburg und Stumpf erklärten und

untersdirieben: „Wir Endesunterzeichneten, die wir im Namen des deut-

schen Oberkommandos handeln, erklären die bedingungslose Kapitula-

tion aller unserer Streitkräfte zu Lande, zu Wasser und in der Luft sowie

aller übrigen Streitkräfte, die zur Zeit unter deutschen Befehl stehen, vor

dem Oberkommando der Roten Armee und gleidizeitig vor dem Ober-

kommando der Alliierten ExpeditionsslreitkrUfte.'*

Zu diesem Zeitpunkt gab es keine völkerreditlidi anerkannte deutsche

Regierung mehr. Was sidi unter Tührung des Großadmirals Döni^ so

nannte, entbehrte der Legalität im staatsrechtlidien Sinne wie der An-

erkennung im völkerreditlichen. Sie hat audi nicht mehr die Staatsgewalt

in Deutsdiland ausgeübt. Als sie ihr angemaßtes „Amt" antrat, war
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bereits der größte Teil Deutschlands von den alliierten Truppen beseht,

der Rest, in Stücken voneinander getrennt, in Auflösung begriffen. Die

„Deklaration in Anbetracht der Niederlage Deutschlands" vom 5. Juni

1945 beschreibt den Zustand zutreffend: „Es gibt in Deutschland keine

zentrale Regierung oder Behörde, die fähig wäre, die Verantwortung für

die Aufrechterhaltung der Ordnung, für die Verwaltung des Landes und

für die Ausführung der Forderungen der siegreichen Mädite zu über-

nehmen."

Daraus ziehen nun die Alliierten die Konsequenz, indem sie dekla-

rieren: „Die Regierungen des Vereinigten Königreichs, der Vereinigten

Staaten von Amerika, der Union der Sozialistisdien Sowjetrepubliken

und die Provisorische Regierung Frankreichs übernehmen hiermit die

hödiste Autorität hinsichtlich Deutschlands, einschließlich aller Macht-

vollkommenheiten, die die deutsche Regierung, dem Oberkommando der

Wehrmacht und allen staatlichen, städtischen oder örtlidien Regierungen

oder Behörden zustehen. Die Übernahme zu den vorstehend genannten

Zwecken der besagten Autorität und Machtvollkommenheiten bewirkt nidil

die Annektierung Deutschlands."

Die Zwecke, auf die hingewiesen wird, sind: „unbeschadet späterer

Beschlüsse, die hinsichtlidi Deutsdilands getroffen werden mögen, Vor-

kehrungen für die Einstellung weiterer Feindseligkeiten seitens der deut-

schen Streitkräfte, für die Aufrechterhaltung der Ordnung in Deutsdi-

land und für die Verwaltung des Landes zu treffen und die sofortigen

Forderungen zu verkünden, denen Deutsdiland nachzukommen verpflidi-

tet ist."

Von den späteren Beschlüssen erwähnen wir hier nur den, in un-

serem Zusammenhang entscheidenden, der im Potsdamer Abkommen vom

2. August 1945 niedergelegt ist: „Es müssen Vorbereitungen getroffen

werden für die endgültige Umgestaltung des politisdien Lebens Deutsch-

lands auf demokratischer Grundlage und die eventuelle friedlidie Mit-

arbeit Deutschlands im internationalen Leben." (III. A. 3. IV.)

Nsch völkerrechtlicher Lehre geht ein Staat nur durch .,Subjugation"

unter. Diese überträgt die Souveränität. Die occupatio bellica hat

als solche nidit den Untergang eines Staates im völkerreditlichen Sinne

zur Folge, sie ist ein reiner Machtakt, der die rechtliche Substanz des

okkupierten Staates nidit berührt. Die occupatio bellica ist durdi die

Haager Landkriegsordnung geregelt. Artikel 43 derselben madit dem

Okkupanten die „Beobachtung des Landcsgeset^e" zur Pflicht, „soweit

kein zwingendes Hindernis entgegensteht". Nadi Beendigung der Okku-

pation leben die früheren Gesetje eo ipso wieder auf.
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BedaueriiA oder niAt: daß die Reditslage Deutschlands niAt zu-

reichend duKh den Begriff der occupatio bellica erfaßt wcsrden kan^.,

unterliegt keinem Zweifel. Von einem Wiederaufleben der früheren Ge-

Mitje nach Beendigung der Besaßung kam» keine Rede sein: denn es ist

die erklärte Absicht der Alliierten, das politische Leben Deutschlands end-

giätig umzugestalten. Wer also das Rechtsverhältnis zwischen DeutsAland

und den Alliierten als hinreichend durch den Begriff der occupatio bellica

erfaßt behaupten wollte, käme zu der absurden Folgerung, daß die Alli-

ierten fortgeseljt den Artikel 43 der Haager Landkriegsordnung verleben

würden. Es hilft nichts, wenn man versiAert, daß siA pelrtwAe Inter-

vention und Okkupation überschneiden: Artikel 43 sAlösse eben eine

derartige Intervention aus. Da die Vertreter dieser Auffassung jene

Konsecjuenz natnriiA niAt ziehen können, glauben sie siA folgender-

maßen zu behelfen: „Endgültige Maßnahmen jedoA, die im €egensa5

ni Artikel 43 über militärisAe Notwendigkeiten hinaus unmittdbar m

das VerfassungsreAt eingreifen, werden siA naA den allgemein anerkann-

ten GnindsStsen des VölkerreAts niAt aus der „bloßen TatsaAe der

Okkupation, sondern allein aus der beim Volke ruhenden Staatsgewalt

des okkupierten Staates herleiten lassen. Diese Okkupation läßt wie

total sie sein mag und wie lange sie dauern soll, DeutsAland als Staat

ebensowenig zugrunde gehen wie andere europäisAe Staaten durA jahre-

lange vollständige Bese^ung in den „apoleonisAen Kriegen oder in den

beiden Weltkriegen zugrunde gegangen sind, da naA dem volkerredit-

lichen SpriAwort „Der Staat stirbt niAt" DeutsAland lebt, weil das

deutsche Volk lebt, um die Worte des Ministerpräsidenten von Württem-

berg-Baden, Reinhold Maier, zu wiederholen.

So der hessisAe Justizminister Zinn in der „SüddeutsAen Juristen-

«eitung" (1947, Heft 1). NiAtsdestoweniger ist diese Auffassung juri-

stisA irrig. Daß die Staatsgewalt beim deutsAen Volk ruhe, steht zwar

in der Weimarer Verfassung; diese ist jedoA naA wohl einhelliger An-

siAt untergegangen. Positiv-reAtliA läßt siA daher diese AnsiAt niAt

begründen. Aber rebus sie stantibus ist der ganze Gedankengang Zinns

joristisA niAt vollziehbar. Daß jemand die Staatsgewalt innehat, he-

deutet, daß er bestimmte Kompetenzen hat. Wer diese Kompetenzen hat,

ergibt' SiA aus dem angeführten Wortlaut der Deklaration vom 5. Juni

-1945: es sind die vier alliierten Regieiungen. Diese haben, um es zu

wiederholen, „die höAste Autorität hinsiAtliA DeutsAlands, einsAließ-

liA aller MaAtvollkoramenheiten, die der deutsAen Regierung, dem

Oberkommando der WehrmaAt und allen staatliAen, städtischen «der

örlliAen «egierungen oder Behörden zustehen", übernommen. Das heißt:

sie haben alle Kompetenzen der legislativen, exekutiven und xiAterUAen

Gewalt in DeutsAland übernommen. Es ist keine Kompetenz übrigge-
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blieben, die dem deulsdien Volk noch zukäme; denn muß aiwii nodi daran

erinnert werden, daß dem deutschen Volk berdts alle diese Kompetenzen

von seinem „Führer" abgenommen worden waren? Wenn je ein Herr-

scher mit Recht sagen konnte: „Fctat c'est moi", so war es der ,iFüferer",

dem Deutschland zwölf Jahre folgte. Man wundere sidi also nicht, wenn

der Untergang des „Führers" der Untergang der deutschen Staaten war

und sein müßte.

Doch selbst einmal zugegeben, beim deutsdien Volke ruhe noth die

„Staatsgewalt"— also im Sinne der Lehre von der Volkssouveränität —

:

wie äußert sie sich? Gewiß, eine Reihe von Kompetenzen haben die Alli-

ierten nun zwar nicht dem deutschen Volke, sondern den neugeschaffenen

Ländern und ihren Organen zurüdegegeben: aber das betrifft eben nicht

Deutschland als Ganzes und ist in jeder Zone in verschiedenem Maße er-

folgt. In bezug auf Deutschland als Ganzes äußert sich die angeblich beim

deutschen Volke ruhende Staatsgewalt ausschließlich durdi den Kontroll-

rat. Dieser aber ist nun mitniditen ein Organ des deutsdien Volkes, son-

dern ein Organ der vier alliierten Regierungen. Konsequent verfolgt,

besagt also die Zinnsche Argumentation, daß dem deutschen Volk eine

Kompetenz zukommt, die alliierten Regierungen zu ermächtigen, gewisse

Gese^e in seinem Namen zu erlassen. Die Widersinnigkeit dieser Kon-

struktion liegt auf der Hand.

Warum aber diese Verrenkungen? Man würde Zinn nicht geredit,

wenn man seinen Gedankengang lediglich als Zwedtkonstruktion ansieht,

errichtet, um die Weiterexistenz des deutsdien Staates zu sichern. Es liegt

ein wirklidies juristisches Problem vor. Er formuliert es so:

„Über Begriff und Wirkung einer occupation bellica ist sich die

internationale Reditslehre aller Völker heute einig. Die Okkupation ist

,un pur fait', ist ,simplement un etat de fait' (Faudiille) ; ,sie ne trans-

fere aucun droit de souverainete ä l'occupant, mais seulement Texercice

de quelques uns des droits de la souverainete' (Jacomet), weil einzig die

»subjugation', die Einverleibung, die Unterdrüdcung durch Annexion

die Substanz der Souveränität überträgt (Oppenheim), die Besa^ui^gs-

mächte aber eine Annexion ausdrücklich abgelehnt haben und es in der

Proklamation Nr. 1 heißt: ,We come as conquerors, but not as oppres-

gors*."

Nun rcidit es völlig hin, als „conqueror" zu kommen, werm man

ein Gebiet annektiert, man braucht sidi nicht in der Rolle eines „oppi^s-

sors" (like Hitler) zu gefallen. Und man kann als „pppressor" kommen,

ohne schon das Gebiet zu annektieren, das hat sdiließlich selbst Hitler

nicht überall getan. Der angezogene Sa^ beweist also nicht das, was er be-

weisen soll. Aber der zentrale Irrlum liegt in der Interpretation von

„subjugation" als Annexion. Zwar ist die Annexion die häufigste Form
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der „subjugation" und daher awh in wechselseitigem Gebre^uch bei Völ-

kerrechtlern verständlich, aber sie ist der weitere Begriff. Jede Annexion

ist zwar eine „subjugation", aber eine „subjugation" braucht noch nicht

eine Annexion zu sein. „Subjugation" bedeutet zunächst „to bring into

subjection", also „Unterwerfung" und noch nicht „Einverleibung", „An-

nexion".

Die ausdrückliche Erklärung der Deklaration vom 5. Juni 1945,

daß die Übernahme der Autorität und Machtvollkommenheit keine An-

nexion bedeute, sollte zu denken geben. Man wird den Text kaum ver-

gewaltigen, wenn man annimmt, daß dieser Zusa^ nidit der Beruhigung

der Gefühle des deutschen Volkes zuliebe eingefügt ist, sondern um

einen naheliegenden Rechtsirrtum auszuschließen. Da die Völkerrechts-

lehre bisher nicht säuberlich zwisciien Subjugation und Annexion schied

— weil der Fall bisher praktisch keine Rolle spielte— deshalb war diese

einschränkende Erklärung durchaus angebracht. Es läßt sich aber eben

deshalb nicht der Schluß daraus ziehen, den Zinn sieht. Dieser Schluß

wird auch durch den sehr genau formulierten Text der Deklaration aus-

geschlossen: es ist mit aller Klarheit gesagt, was übernommen wird: es ist

nichts anderes als die Staatsgewalt.

*

Wir haben hier, wie gar nicht so selten im Völkerrecht, den Fall, daß

durch die Ereignisse eine völkerrechtliche Rechtsfigur aktuell wird,

die bisher mehr oder weniger unbeachtet geblieben ist und daher das

Maß an juristischer Durchdringung vermissen läßt, c3as wir an anderen

Uechtsfiguren kennen und oft bewundern. So stellen sicii dem Völker-

recht immer neue Aufgaben und es erscheint uns besser, uns diesen

zu unterziehen, als um jeden Preis Tatbestände unter Begriffe zu pressen,

die vorn und hinten nicht auf sie passen.

Annexion, so sagten wir, ist immer audi Subjugation, aber die Um-

kehrung gilt nicht. Die Annexion bezieht sich in erster Linie auf das

Staatsgebiet, und wenn sie nur einen Teil des Staatsgebietes betrifft, so

kann sie sogar das Staatsvolk von der Annexion ausschließen. Man un-

terscheidet herkömmlicherweise drei Momente an einem Staat; Staats-

gebiet, Staatsvolk und Staatsgewalt. Jedes dieser drei Momente kann sich

ein anderer Staat bemächtigen. Kommt einer von ihnen in Forlfall, so

geht der Staat unter. Diese Folgerung ist unvermeidlich, wenn man mit

der herrschenden Lehre alle drei Momente als für einen Staat konstitutiv

betrachtet. Es empfiehlt sich, den Term „Subjugation" für den Fall der

Übernahme der Staatsgewalt durch einen Dritten zu reservieren, während

man die Einverleibung des Staatsgebietes als Annexion bezeichnen und

unter diesem Begriff auch verstehen mag, daß das Staatsvolk inkorporiert

wird, wenn nicht ausdrüciclich anderes bestimmt ist.
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Die juristische Kennzeichnung einer Reditslage interessiert wegen
der Rechtsfolgen, die sich aus ihr ergeben. Um diese genau erfassen zu
können, ist zunächst zu fragen, ob und in welciien Grenzen die Subjuga-
tion sich mit den Prinzipien des gegenwärtigen Völkerrechts verträgt. Es
ist evident, daß sidi die Subjugation als Dauerzustand nicht verteidigen
läßt. Sie ist rechtlich nur als Übergangsersdieinung möglidi. Durch An-
nexion kann ein Staat einem anderen Staate inkorporiert werden. Er ist

dann als Völkerrechtssubjekt verschwunden, es sei denn, daß das über-
nommene Staatsvolk als Minderheil als Völkerreditssubjekt anerkannt
wird. Auf jeden Fall aber ist das Verhältnis der Annektierten zu ihrem
neuen Staat eine Frage des innerstaatlidien Rechtes; wenn nidit aus-
drüddidi anders bestimmt, erwerben die Annektierten automatisdi die
Staatsangehörigkeit des annektierenden Staates. Aber audi hier gelten
gewisse Prinzipien naturredididier Art, die die Gleidiberechtigung aller
Staatsbürger in einer modernen Demokratie fordern, und das Problem
der Minderheiten ist ja nidit so sehr das ihrer formalen Gleidibereditigung
als das Redit auf ihr kulturelles Eigenleben, insbesondere auf eigene
Sdiulen, auf religiöse Verkündigung in ihrer Mutterspradie und der-
gleidien. An der Staatsgewalt pflegen ja audi sie gleidibereditigt wie alle
anderen zu partizipieren. Gerade das fällt bei der vollkommenen Sub-
jugation weg, aber es ist nur geredit, zu sagen, daß den der Subjugation
Unterworfenen das^ Redit auf Selbstregierung nidit auf die Dauer ent-
zogen werden darf.

Man wird daher sagen müssen, daß es der Zweck einer Subjugation
ist, die Eigenstaatlichkeit wieder herzustellen, also einen neuen Staat als

Völkerrechtssubjekt aufzubauen. Da für diesen die Anerkennung durdi
die anderen Staaten Vorausse^ung seiner Völkerrechtssubjektivität ist, so
muß er gewisse Bedingungen erfüllen und zumal die, seinen völkerrecht-
lichen Pflichten nachzukommen. Es gibt Kriterien, auf Grund derer sich
die Fähigkeit eines Staates, Völkerrechtssubjekt zu sein, beurteilen läßt.

Die Rechtsfolgen einer Subjugation bemessen sidi zunächst nach
den Bedingungen, unter denen die Staatsgewalt übernommen wurde.
Hinsichtlich Deutschlands sind sie also durch die Deklaration vom 5. Juni
1945, das Potsdamer Abkommen vom 2. August 1945 und die versdhie-
denen Konferenzen der Außenminister gegeben. Man kann auch an das
Mandatsrecht des Völkerbundes erinnern — audi dort spielte in der juri-

stisdien Diskussion der Umstand der Niditannexion eine bedeutende
Rolle: es fehlte der präzisierte Begriff der Subjugation in dem hier ent-
widcelten Sinne, mit dem sich der reditliche Tatbestand wohl hätte adä-
quat erfassen lassen. Das gilt vor allem für die B.- und C.-Mandate, wo-
bei hier freilidi die Verhältnisse so sind, daß an eine EntwidduJg zu
Staaten, die unter den modernen Verhältnissen lebensfähig sind, auf

13 Merkur Heft 2
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lange Zeit hinaus nicht gedacht werden kann. Aber auch hier haben wir

den Vorgang, daß die Staatsgewalt, die bisher von Deutschland ausgeübt

worden war, übernommen wurde, während keine Annexion erfolgte um!

sogar Art. 22 Abs. 1 der VBS dem begegnen sollte. Man könnte ferner

an den Fall Neufundlands denken, das 1933 zeitweilig sein Parlament

verlor und von einem britischen Gouverneur regiert wurde: auch hier

eine Übernahme der Staatsgewalt ohne Annexion, falls man den Domi-

nien, was strittig ist, die völkerrechtliche Eigenständigkeit auch in bezug

auf ihr Staatsgebiet zugibt.

Lassen sich also durchaus in gewisser Hinsicht analoge Fälle au»

der Staatspraxis anführen, so wird man doch keine allzu weittragenden

Schlüsse daraus ziehen können. Hier wie so oft ist das Völkerredit von

den durch Kodifikationen und Dogmatik ausgebildeten BegrifTspalazzt

anderer Reciitsmaterien weit entfernt, und weniger als andere Gebiete

des Lebens läßt sich die Staatenpraxis durch starre ReditsbegrilTe ein-

engen, wenn sie nidit in Verträgen sich verfestigt hat. Dennoch ist e»

wichtig, einen Rechtsbegriff herauszuarbeiten, der geeignet ist, einen

politischen Vorgang — und zumal einen von der Tragweite des deutschen

Zusammenbruchs — zu erfassen. Es handelt sich um die Entscheidung der

Frage, ob der politische Vorgang rechtlich möglich ist oder nicht. So

lange man das, was in Deutschland vor sicii geht, als occupatio bellica

hinreichend gekennzeichnet findet, ist die Antwort ganz eindeutig ver-

neinend. Aber dieser Begriff ist unangemessen. Die Subjugation in dem

gekennzeichneten Sinne ist völkerredillich legitim: es ist ein dogmatische»

Vorurteil zu meinen, der Sieger habe nach der bedingungslosen Kapitu-

lation eines Staates nur die Wahl zwisciien Annexion und occupatio bel-

lica. Es steht theoretiscii nichts im Wege, daß die Siegermächte sidi nur

der Staatsgewalt des besiegten Staates bemächtigen. Daraus erwachsen

ihnen Rechte und Pflichten. Die Rechte sind durch die Innehabung der

Staatsgewalt gegeben, die Pflichten erwachsen daraus, daß die Subjuga-

tion nur durch den Zweck, das unterworfene Volk wieder instandzu-

setjen, in die Völkerrechtsgemeinsciiaft zurückzukehren und seinen Staat

neu aufzubauen, gerechtfertigt ist. Hier findet sinngemäß der Rechts-

gedanke, der in Artikel 22 der VBS ausgedrückt ist, Anwendung, ein

Gedanke, der dort als „une mission sacree de civilisation" bezeichnet ist.

Die rechtliche Kennzeichnung der deutschen Lage als Subjugation

schließt aucii keineswegs die Anwendbarkeit der Bestimmungen der

Haager Landkriegsordnung bzw. der Genfer Konvention von 1929 aus,

die sinngemäß angewandt werden können. Die Beschränkung unserer

Handlungsfreiheit maciit denen, die sie beschränken, die dadurcii für di©

materielle Existenz des deutschen Volkes notwendig werdende Fürsorge
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mente eines Staates, dann bedeutet, wie gesagt, der Fortfall eines dieser

Momente eben dessen Untergang. Es heißt sdiließlidi in Fiktionen flüdi-

len, wenn man eine faktisch einfach nicht vorhandene Staatsgewalt als

irgendwie juristisch vorhanden annimmt. Nun gäbe es immerhin einen

Ausweg aus diesem Dilemma, wenn man unterstellt, daß nadi dem er-

klärten Willen der Besatjungsmädite wenigstens die Wirtsdiaftseinheit

Deutschlands gewahrt oder besser wiederhergestellt werden soll und daß

hierfür deutsche Organe gebildet werden sollen. Dann könnte man ihr bis-

heriges Niditvorhandensein technischen und politischen Schwierigkeiten

zugute- schreiben und sie als der Intention nach als vorhanden annehmen.

Aber, und das führt nun schon auf den dritten Umstand, diese Einheit

präju'diziert nichts über die künftige reditliche Organisation Deutsch-

lands, und da reichen die Pläne vom Einheitsstaat bis zum Staatenbund.

Daß aber der Plan, Deutschland als Staatenbund zu organisieren, ernst-

haft zur Debatte steht, spricht offenbar gegen die Auffassung, Deutsch-

land sei als „Staat" noch vorhanden. Denn ein Staatenbund ist eine

völkerrechtliche Verbindung zwischen Staaten, und schließt man die in-

zwischen gebildeten Länder zu einem solchen zusammen, dann ist der

deutsclie Staat zerfallen und untergegangen. Ein Staatenbund setjt offen-

bar nicht einen Staat, sei er nun Einheitsstaat oder Bundesstaat gewesen,

als völkerrechdidi identisdies Subjekt fort. Werden die Länder irgend-

wann zu einem solchen zusammengeschlossen, dann ist das docii offenbar

ein Integrationsprozeß, an unserem gegenwärtigen Zustand gemessen,

während die Verfediter der Annahme, der deutsche Staat existiere troti

allem fort, ihn für einen Desintegrationsprozeß erklären müßten.

Die Argumente, die bisher für die Annahme der Fortexistenz un-

eres Staates vorgebradit worden sind, vermögen kaum zu überzeugen.

Die Länder haben ein finanzielles Interesse daran, das Defizit ihrer Haus-

haltspläne auf einen fiktiven Reidishaushalt zu übertragen. Daß ein

Finanzausgleich erfolgen muß, ist nidit bestritten und diese Frage ist

unabhängig von der, ob Deutsdiland als Bundesstaat oder Staatenbund

organisiert werden wird. Wenn Hamburg seine Senatoren auf die Treue

Eum „Deutschen Reich" vereidigt hat, so hat beispielsweise Bayern das

Entsprechende nidit getan. Wenn es eine deutsche Staatsangehörigkeit

noch gibt und diese auch noch erworben werden kann, so ließe sich das

sdiließlich auch juristisch anders konstruieren als auf der Vorausse^ung

der Fortexistenz des deutschen Staates: zumal unter der Voraussetjung

unseres Begriffes der Subjugation, der die Einheit des Staatsvolkes (wie

auch des Staatsgebietes — doch muß in bezug auf dieses die Einteilung

in Zonen und die Neuschaffung der Länder beachtet werden) nicht an-

tastet. All diese Argumente sind nicht zwingend.
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Ernster ist der Umstand zu nehmen, daß nach einer Erklärung des

ersten Sekretärs des Königs von Großbritannien vom 2. April 1946
sich Seine Majestät noch als im Kriegszustand mit Deutschland befindlich

betrachtet. Wenn Rudolf Laun („Die Zeit" vom 13. März 1947) dar-

aus die Fortexistenz des Reiches folgert, weil sonst England mit seinem

eigenen Herrschaftsgebiet im Kriege läge, so setjt er eben die Alternative:

Annexion oder occupatio bellica voraus, die, wie wir gesehen haben,

eine unvollständige Disjunktion ist; denn es ist eine dritte Möglichkeit

in Gestalt der Subjugation gegeben und diese läßt die Möglichkeit der

Fortexistenz des Kriegszustandes in bezug auf das Staatsvolk und die

Auffassung des Staatsgebietes als feindliches Ausland offenbar zu, zumal

die angelsächsische Völkerrechtslehre den Krieg auch rechtlich als ein

Verhältnis nicht nur zwischen Staaten, sondern zwischen Völkern mit den

bekannten Rechtsfolgen auffaßt.

Schließlich verdient noch das Urteil des Obergerichts des Kantons

Züridi vom 1. Dezember 1946 Erwähnung, nach dem das deutsche Reich

als Völkerrechtssubjekt fortexistiere und folglich das Haager Zivilprozeß-

abkommen von 1905 zwischen der Schweiz und dem Deutschen Reich

noch in Kraft sei. Nun ist das Zürcher Obergericht kein internationaler

Gerichtshof, der die Frage völkerrechtlich verbindlich entscheiden könnte,

und die Frage liegt nahe, wie er wohl entschieden hätte, wenn die Schweia

ein politisches Interesse daran hätte, durch jenen Vertrag nicht mehr
gebunden zu sein. Auch daß der Vatikan das Reichskonkordat von 1933
bisher als Rechtsgrundlage seines Verhältnisses zu Deutschland weiterhin

ansieht, hat ja seinen Grund nicht zuletjt darin, daß es ihn günstig stellt,

und seine „Geltung" heute läßt sidi, wie Erler („Süddeutsche Juristen-

zeitung" 1946, Heft 8/9) gezeigt hat, auch anders begründen. Spanien

wieder scheint die Forderungen, die das Reich auf Grund der Unter-

stü^ung Francos an es hat, für erloschen zu halten.

Es liegt nahe, an den Begriff des Kondominats zu denken, wenn
man das Verhältnis zwischen Deutschland und den Besa^ungsmächten

zusammenfassend charakterisieren will. Kelsen hat denn auch diesen Be-

griff herangezogen und Laun und Zinn haben ihm widersprochen. Die

Analogien, die Kelsen beibringt, sind in der Tat nicht glücklich. Er ver-

weist auf das Kondominat Österreichs und Preußens über Schleswig-Hol-

stein von 1864—1866 und das Kondominat Österreichs und Ungarns
über Bosnien 1909—1919. Nun lag im ersten Fall, wie Laun mit Recht

betont, eine Abtretung von selten Dänemarks an die beiden anderen

Mächte vor, im zweiten Fall eine Annexion. In jedem Fall aber — und
das trifft auch auf die anderen von Kelsen genannten Fälle zu: Neue
Hebriden (Kondominat Englands und Frankreichs seit 1914), Sudan
(Kondominat Englands und Ägyptens seit 1898) — handelt es sich um
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gemeinsames Staatsgebiet, und das ist, wie wir gesehen haben, genau

das, was inbezug auf Deutschland nicht vorliegt. Es scheint mir daher

riditiger zu sein, im Falle Deutschlands von einem Koimperium auf

Grund einer Subjugation zu spredien. Diese völkerreditlidie Defini-

tion unseres rechtlichen Zustande? schließt — unter Beaditung der Wil-

lenserklärungen der Besa^ungsmächte, denen sie nicht begrifflich wider-

streitet — diejenigen Rechtsfolgen ein, die eine realistische Betrachtung

unserer politischen Lage auf Schritt und Tritt bestätigt findet und auf

deren Ableitung es Kelsen offenbar ankommt.

Laun hat seinen Artikel übersdirieben : Hat Deutschland Rechte?

Mir sdieint, man sollte lieber fragen: Hat das deutsche Volk Rechte?

Und nach Konstituierung der Länder kann selbstverständlich gefragt

werden, welciie Rechte gegenüber den Besatjungsmächten diese haben.

Laun nennt als die Redite, die Deutschland zugesprochen werden könn-

ten, folgende: Berufung auf gewisse Mensdienrechte ; den Grundsat;, daß

niemand Richter in eigener Sache sein könne; und schließlich den An-

spruch jedes Reditssubjekts auf reditlidies Gehör.

Daß audi dem Besiegten gewisse Mensdienredite zustehen, ist heute

allgemein anerkannt und unabhängig von der Existenz eines deutschen

Staates. Der Grundsa^, daß niemand Richter in eigener Sache sein

könne, besteht zwar zu Redit, doch fragt sich, was als „eigene Sache"

anzusprechen ist. In bezug auf Maßnahmen einer untergeordneten Stelle

kann zweifellos von einer übergeordneten Stelle auf Klage der Betroffe-

nen hin entschieden werden. Es käme also auf Maßnahmen der Militär-

regierungen in den Zonen an und gegen diese gibt es allerdings kein

justizförmiges Verfahren. Aber ein solches ist ja für zahlreiche Anord-

nungen der Regierungen im gewöhnlichen Staatsleben auch nicht gegeben,

und es ist nicht recht einzusehen, was dieser Grundsa^ uns gegenwärtig

viel hilft. Denn — und damit kommen wir zum dritten Punkt — ein

Petitionsrecht steht, zumal über die inzwisciien eingese^ten deutschen

Organe wie Länderregierungen, Landtage, Zonenbeirat usw., den Deut-

schen zweifellos zu. Allerdings besteht keine Möglichkeit, sich direkt an

den Kontrollrat zu wenden, solange zentrale Regierungsstellen fehlen. In

diesem Punkte allerdings macht sich der Untergang des deutschen Staates

empfindlich bemerkbar.

Freilich scheint Laun der Auffassung zu sein, daß aus der Weiter-

existenz des „Reiches" ein Anspruch auf eine zentrale Vertretung folgt,

und daß wir deshalb Grund haben, an dieser Fiktion festzuhalten. Aber

ein Rechtsanspruch in dieser Riditung steht uns auch zur Seite, wenn wir

'S
'-'^

m
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die den Tatsachen adäquatere Auffassung vertreten, das „Reidi" sA
untergegangen. Er erwächst uns nämlidi daraus, daß die Subjugation
zweckbedingt ist und ihr Zweck eben in der Neuerriditung einer deut-
schen Eigenstaatlichkeit besteht. Man mag darüber streiten, weldier An-
Spruch „starker" wäre: es ist ein Streit um des Kaisers Bart, weil die
Erfüllung dieses Anspruchs Sache der großen Politik ist, deren Objekt
wir nun einmal sind.

Wir werden zu dieser Erfüllung am besten beitragen, wenn wir im
Innern uns bemühen, feste Fundamente für das neue deutsche Staats-
gebäude zu schaffen. Dazu kann die Erkenntnis des Unterganges des
alten Staates nur nütjlich sein. Mir scheint, daß gewisse sensationelle
Fehlurteile deutsdier Gerichte nicht möglich gewesen wären, wenn die
Richter sich die Rechtstatsache, daß der deutsche Staat nicht mehr exi-
stiert, vor Augen geführt hätten. Wir stehen der Frage, was von der
Erbschaft des alten Staates übernommen werden soll und was nicht,
freier gegenüber, wenn wir sie als eine Frage der Staatensukzession
auffassen. Der fiktive Reichshaushalt, auf dem die Länder ihr Defizit
eintragen, wird schließlich auch nicht realer, wenn wir die Existenz eines
deutschen Staates fingieren. Für das, was technisch notwendig und wün-
schenswert ist, lassen sich schließlich immer Formen finden.

Schließlich wollen wir den alten Staat, der uns wahrhaftig den Ab-
schied von ihm leicht genug gemacht haben sollte, nicht überschätzen: er
hat das biblische Alter von nicht ganz 75 Jahren erreicht. Aber das
deutsche Volk ist ein altes Volk. Es ist ein Volk, das immer wieder ein-
mal m seiner Geschichte vor dem Zusammenbruch seiner Staatlichkeit
gestanden hat und genötigt war, diese neu zu formen. Möge sie dieses
Mal dauerhaft sein, weü sie freiheitlich ist.

PAUL VALERY f

DER MENSCH UND DIE MUSCHEL

Q äbe es eine Dichtkunst über die Wunder des Verstandes und seine
^Erschütterungen (ich habe mein Lebtag darüber nachgesonnen), so
konnte kein Vorwurf sie mit reizvolleren Verheißungen locken und ent-
zucken als die Schilderung eines Geistes, weldier bis in seine Tiefen vom
Anblick irgendeiner jener absonderlichen Naturformen erregt wurde, die
man hie und da zwischen den vielen uns umgebenden Dingen von gleich-
gültiger Zufallsgestalt beobachten kann (oder die vielmehr erzwingen,
daß man sie beobachtet).
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Wie von GeräusAen ein reiner Ton oder ein mdodisAes Gefüge

reiner Töne. gan. so sondert siA von den ge.öhnlid. "hneRegd fug-

ten Gestalten der wahrnehmbaren Dinge nngs um uns em Knsto« ab.

eine Blume oder eine Muschel. Verglichen mit all jenen anderen Gegen-

Len, welAe unser Auge nur undeutliA begreift, sAemen s.e ut.

bevorzugt zu sein: verständlicher für das Sehen, wenn aud, geh™-

voUer für das Denken. Sie rufen in uns, seltsam verbunden d.e Vorstel-

ungen von Ordnung und Willkür wad,, von Erfindung -^ N^f^^
keit! von Gese^ und Ausnahme, und zugleiA -^P"-" ^^

i" f^? ^J^
„alten den AnsAein einer AbsiAt und den AnsAem emes 7,«.. d e s.e

geformt haben könnten, ungefähr wie ^ensAen es vermoAten mAt -

destoweniger entdedcen wir in ihnen aber auA die Gewißheit von Ver-

ehren, di'e uns versagt sind, und die wir niAt zu enträtseln vermögen^

Wir könnten diese absonderliAen Formen naAmaAen, "n^"« «""^^

können ein Prisma sAneiden, eine künstliAe Blume kleben, e.ne MusAel

formen oder drehen, wir können sogar durA eine Formel d.e E.gen-

sAaften ihres Gleißmaßes ausdrüAen oder sie ziemliA genau durA eme

geometrisAe Konstruktion darstellen. Bis dahin können wir der „Natur

borgen, ihr AbsiAten, eine Mathematik, einen GesAmaA, e.ne Emb.l-

dungskraft „ntersAieben, die nlAt unendliA versAieden von den un-

seren sind; aber, siehe da, naAdem wir ihr alles MensMche -g-t-^e-

haben, dessen es bedarf, um dem MensAen verständl.A zu «em, offenbart

sie uns ihrerseits, was an UnmensAliAem ausreiAt um den MensAen

über die Grenzen seines Verstandes hinauszusAleudern. W.r begre.ten

den gewordenen Bau dieser Gegenstände, und dadurA reizen und fesseln

sie uns, wir begreifen niAt das JTerden dieses Baues und dadurA Itfe.-

ben sie uns in die Enge. Obwohl wir selbst auf dem Wege unmerkl.Aen

WaAstums gemaAt oder geformt sind, vermögen wir unsererseits auf

diesem Wege nidits zu erschaffen.

T^ ies MusAelgehäuse, das iA in meinen Fingern halte und drehe, zeigt

U „ir eine aus den eintaAen Themen der SAraubenwindung und der

Spirale zusammengesetste FormentwiAlung, zugleiA aber drängt es m.A

in ein großes Staunen und Aufmerken; beide bewirken, was sie können:

.anz äußerliAe Wahrnehmungen und Feststellungen, kindliAe Fragen,

diAlerisAe" VergleiAe und Ansähe zu töriAten Theorien. Aber .A

spüre sAon, wie mein Geist den ganzen, noA verborgenen SAaß der

Antworten versAwommen vorausahnt, die - vor einem Dinge, das m.A

gefangennimmt und befragt - tief in mir aufzudämmern beg.nnen.

i\fr-

f.

t
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THE PRESENT LEGAL STATUS OF GERMANY ^

By F. A. Mann, ll.d. (Lond.)

The legal position of Germany, as it has developed since the summer

of the year 1945, has so far attracted singularly little attention on

the part of jurists. Although it is of a wholly unprecedented

character, the only contribution to its clarification which is at

present available comes from the pen of Professor Kelsen who, in

1944, published an articie showing a remarkable degree of fore-

sight,- and in July, 1945, made a brilliant analysis of the Situation

which had then been created for a month or so.^

It is unlikely that the difficulty of competing with Professor

Kelsen is the only reason for such silence. There is probably a wide-

spread feeling that the present phase in the evolution of Germany's

legal Status is a temporary one and therefore not in need of further

research.

Such an attitude disregards the fact that, however soon they

may be displaced by a permanent arrangement, the conditions which

have existed for almost two years are bound to give rise to a host of

practical problems. Although the underlying facts may disappear,

legal acts performed on their basis may have to be scrutinised in

years to come. Thus an arrest made in Germany by an ofiicial of

Military Government in Germany may lead to an application for a

writ of habeas corpus which would involve the question whether

Germany or the British Zone of Occupation * can be said to be part

of the dominions of the Crown. ' A writ of certiorari directed against

a decision of a British Military Government Court in Germany may

impose upon a Divisional Court in England the duty of ascertaining

whether or no the Military Government Court is a British Court.

The effect of naturalisation purporting to confer German nationality

and effected by British MiUtary Government in the British Zone

1 The substance of this paper was read on March 5, 1947, before the Grotius

Society, Articles which appeared alter that date could not be taken into

acconnt; this applies in particiliar to the articie by Mr. R, Y. Jennings in

British Ycar Book of International Laiv, 1946.

2 38 (1944), American Journal of International Law, G89.

3 39 (1945), American Journal of International Law, 518.

* British Military Government frequontly spcaks of 'Zone of Control '
; see

particularly Ordinance No. 4 {Military Government Gazette, No. 4, p. 5).

5 If this cannot be said, tho writ cannot issue : Ex p. Anderson (1861), 3 E. & E.

487; Re Ning Yi-Ching (1939-1940), 56 T.L.E. .
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may have to be tested. The validity of the confiscation of British-

owned property by Military Government may become an issue in an

English Court. The last-mentioned example is perhaps particularly

instructive. If a British ofiicial in Hamburg wrongfully confiscates

the property of a British subject, and an action is brought against

the ofiicial in an English Court, it would become necessary to decide

whether the defendant acted as the agent of a German State or of

the British Crown; in the latter event the defence of act of State

would not be available '^

; in the former event the defendant could

pray in aid the often enunciated, though perhaps assailable,

principle that * every sovereign State is bound to respect the

independence of every other sovereign State and the Courts of one

country will not sit in judgment on the acts of the Government of

another done within its own territory '.^

Considerable practical importance for both international and

municipal law, therefore, attaches to the determination of Germany's

present legal status ; even the established rule according to which in

these matters municipal courts are to a large extent guided by

Statements provided by the Executive, renders it in no way futile

to clarify the issues.

II

These issues involve an evaluation of Germany's international and

constitutional position. In order to avoid confusion it is necessary

at the outset to state certain matters with which this paper is

not concerned.

When General Eisenhower led his AlUed Expeditionary Force

into Germany, he had the double capacity of Supreme Commander

of the Allied Forces and of Military Governor.*" Even now the

Commander-in-Chief of the British Zone of Occupation exercises

the distinct functions of Commander-in-Chief of the British Army of

Occupation and of Military Governor. In so far, however, as the

armed forces are concerned, they live under their own law. Their

position is governed by the famiUar rules of international law applic-

able to armies stationed in foreign territory.^ They do not form

part of the German administration. They are distinct from Military

Government. Consequently they are subject neither to German nor

<' Johnstone v. Pedlar, [1921] 2 A.C. 262, and the authorities there rcferred to.

7 ünderhill v. Hernandez (1897), 168 U.S. 250; cf. Princess Paleij Olga v. Weisz.

[1929] 1 K.B. 718, and numerous other cases discussed in 59 (1943) L.Q.R.

42, 155.
« See note 15 below.
•» Oppenheim (-Laiiterpacht), International Law, 5thex3., s. 445.
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to Military Government law or courts,'*' but exclusively to their own

military, naval or air force law whieh they took with them. There-

fore a Military Court in the British Zone of Occupation is a British

Military Court; British naval law lays down the conditions under

whieh a British seaman may be arrested, and so forth.

Military Government, on the other hand, is exercised by (Civilian)

Military Government Officers. Their position within the framework

of German administration will have to be considered in the course

of the followin^ Observation. If, and to the extent to whieh, they

exercise the functions of Allied administration in Germany, their

Position is material to this paper. But the internal law under

whieh they are organised and Uve should be recognised as a

separate issue whieh is in no way dependent upon their extemal

administrative work in Germany. It is submitted that, whatever

may be the legal charaeter of administrative functions discharged

by a Military Government Officer, e.g. of a confiscation of property

effected by him, internally Military Government of each of the

Allied nations is an Organisation whieh, like the army, lives under

its own national law. Thus, the British Military Government

Officer who writes a libellous letter about a colleague is subject to

EngHsh law.^' And a British Military Government Court whieh

exercises Jurisdiction over a British MiUtary Government Officer
^-

is, it is suggested, a British Court, though it may have quite a

different charaeter when it exercises Jurisdiction over a German or a

Swiss. A Maritime Court whieh, during the war, the Dutch

Government was allowed to establish in England, was a Dutch

Court. '^ If, during the war, the Dutch Government in London had

a Dutchman arrested here, his remedy lay in the Dutch Courts and

was determined by Dutch law.'* Similarly, in its internal aspects

and relationships the instrumentality of Government set up by the

British in Germany is British. No other result would be consistent

10 Art. II of Ordinance No. 2 gives Military Government Courts Jurisdiction ' over

all persons in the occupied territory except persons other than civilians wh© are

subject to military, naval or air force laws '. Military Government Courts have

no Jurisdiction in matters other than criminal cascs, It is quite true that under

Art. VII (d) Military Government has the power to transfer to the Jurisdiction

of Military Government Courts any case or class of cases, but this cannot apply

to civil cases. (See Art. II of Ordinance No. 2, below.) Except with the

consent of Military Government no German court has Jurisdiction in cases

against any of the United Nations or its nationals: Law No. 2, Art. VI
(SHAEF), as amended by British Zone Ordinance No. 29.

11 See note in 9 (1946) Mod.L.E. 179 on the case of Szalatny-Stacho v. Fink,

[1946] 1 All E.R. 303 (Henn CoUins, J.) ; [1947] K.B. 1 (O.A.).
12 See Ordinance No. 5, Military Government Gazette No. 4, p. 5.

13 See the Allied Powers (Maritime Courts) Act, 1941, and \'iscount Simon,
Journal of Comparative Legislation, 3rd series, XXIV (1942) 1; 58 (1942)

L.Q.R. 41.
14 Re Amand {No. 2), [1942] 1 All E.E. 236.
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with sound principle, the requirements of justice and the ideas whieh

British civilian officers in Germany expect to be given effect to.

According to Ordinance No. 5, British civiUans in Germany are

subject to EngHsh Criminal Law; they cannot be tried for an

offence against German law (whieh term, in this context, includes

Military Government Law) except with the express authority of

Military Government; and they cannot be arrested or detained by

British police officers in Germany except in cases where British

military police had the powers of arrest or detention of a

member of the British armed forces under British Military Law. It

is suggested that these provisions give expression to a general

principle.

III

When the Western Allies entered Germany, General Eisenhower

brought with him the fundamental Proclamation No. 1 whieh reads

as follows ^^'

:

Supreme legislative, judicial and executive authority and powers

within the occupied territory are vested in me as Supreme

Commander of the Allied Forces and as Military Governor, and

the MiUtary Government is established to exercise these powers

under my direction.

This Proclamation, like all other enactments of General Eisenhower,

remained in force within the British Zone after the dissolution of

SHAEF,'" but is, in fact, superseded by three documents whieh

were issued in Berlin on June 5, 1945, and contain what must now

be regarded as the paramount laws of Germany.^''

The first is a ' Declaration ' made by the Supreme Commands

of the four Allies ' acting by authority of their respective Govern-

ments and in the interests of the United Nations '. It recites

Germany's uneonditional surrender, the absence of any central

Government and the fact that it is necessary * without prejudice

15 Military Government Gazette, Germany, 21st Army Group Area of Control,

No. 2, p. 1, Art. I of Proclamation No. 1, issued by Field-Marshal Lord

Alexander in Italy read as follows :
' All powers of government and Jurisdiction

in occupied territories and over the inhabitants and final administrative respon-

sibilities are vested in me, General Officer Commanding the Allied Forces and

Military Governor, and in the Allied Military Government of occupied territory

established to exercise the powers under my direction '. (See British Ycar

Book of International Laie, 1944, 155.) There is probably little practical

difference between these two Proclamations. The question whether and to what

extent they are in conformity with the traditional law rclating to belligerent

occnpancy has now only historical interest.

!•' Ordinance No. 4.

17 Cmd. 6648. The Declaration of Berlin mentioned in the text was amplified by

Proclamation No. 2 concerning ' certain additional requirements imposed on

Germany' {Control Council Gazette No. 1, p. 8). Under clause 48 any doubt

as to the Interpretation of the Declaration or regulations issued thereunder will

be decided by the Allied Eeprosentatives.
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to any subsequent decisions that may be taken respectiiig Germany

to make provisioii for the cessation of any further hostilities on the

part of the German armed forces, for the maintenance of order m
Germany and for the administration of the country, and to announce

the immediate requirements with which Germany must comply '.

It then proceeds as follows

:

The Governments of the United Kin^^dom, the United States of

America and the Union of Soviet Socialist Repubhcs, and the

. Provisional Government of the French Republic, hereby assume

supreme authority with respect to Germany, including all the

powers possessed by the German Government, the High Com-

mand and any State, municipal or local government or

authority. The assumption, for the purpose stated above, of

the Said authority and power does not effect the annexation of

Germany.

The Governments of the United Kingdom, the United States

of America and the Union of Soviet Socialist Republics and the

Provisional Government of the French Republic will hereafter

determine the boundaries of Germany or any part thereof and

the Status of Germany or of any area at present being part of

German territory.

The second document is a * Statement ' according to which

supreme authority in Germany will be exercised, on instructions

from their Governments, by the British, United States, Soviet

and French Commanders-in-Chief, each in his own zone of

occupation, and also jointly, in matters affecting Germany as a

whole. The four Commanders-in-Chief will together constitute

the Control Council.

The third document is another Statement establishing the four

zones of occupation. ^^

The supreme organ of Germany as a whole, therefore, is the

Control Council. It consists of the four Commanders-in-Chief as

political heads, and its work is being carried on by a quadripartite

Organisation, viz. the permanent Co-ordinating Committee and the

18 Special provisions have been made for the area of ' Greater Berlin ' which is

beincr occupied by forces of the four Powers. An Inter-Allied Governing

Authority, the AUied Kommandatura, has been established ' to direct jomtly its

administration '. The Allied Kommandatura, therefore, has only administrative

bnt no le<Tislative powers, except in so far as such powers are being dclegated

to it bv tlic Control Council. The British Sector of Berlin is not included in

the British Zone of Occupation (Ordinance No. 4, Art. III) so that British

zonal Ic^islation does not apply to it ; it would seem to follow, e.g., that

Military Government Courts sct up in the British Sector are without legal basis.

Since the Kommandatura has no original legislative powers, British (and,

similarly United States and French) zonal legislation does not apply to Berlin

and, Berlin forms part of the Soviet zone, Soviet zonal legislation would appear

to apply to Berlin; in practice, however, the administration of such legislation

M ill be impossible without the consent of the Powers occupying the Sectors.

Control Staff comprising thirteen functional Directorates or Divisions

(Military, Naval, Air, Transport, Political, Economic, P^inance,

Reparations, Deliveries and Restitution, Internal Affairs and Com-

munications, Legal, Prisoners of War and Displaced Persons,

Manpower) '' these ' Ministries ' have estabHshed numerous quadri-

partite Committees which prepare and assist in the work of the

Directorates.

The supreme authority of the Control Council, however, is

territorially limited: according to the Statement of Berlin the

Commanders-in-Chief exercise * supreme authority in Germany

'

only. Supreme authority in external matters is reserved to the

Allied Governments. It was, therefore, fully consistent when the

Agreement with Switzerland concerning the liquidation of German

Property in Switzerland (Cmd. 6884) was made by the Allied

Governments who ' claimed title to German property in Switzerland

by reason of the capitulation of Germany and the exercise of

supreme authority in Germany ', or when, in the Treaties of Peace

with the five satellite countries, provisions are contained which

prima facie affect a third party, i.e. Germany; thus, it has been

agreed that Italian property in Germany should no longer be treated

as enemy property and should be restored * in accordance with

measures which will be determined by the Powers in occupation in

Germany ', that Italy waives most of her and her nationals' claims

against Germany and German nationals, and that German assets in

Italy are to be transferred in such manner * as may be determined

by those of the Powers occupying Germany which are empowered to

dispose of the said assets '.-"

In so far as enactments of the Control Council have not inter-

fered with his discretion, each Commander-in-Chief as Military

Governor is supreme within his zone of occupation. His authority

undoubtedly includes legislation, and in the British Zone niunerous

enactments, called Ordinances, have in fact been issued, though this

is to some extent different in the United States Zone where usually

German authorities, controlled and guided by the Commander-in-

Chief, enact legislation and where, consequently, a different con-

ception has become apparent.-^ But while the Control Council's

'9 Statement of Berlin, clause 3; on the work of the Control Council see Anne
Whyte. Quadrupartite Utile in Berlin, International Affairs, XXIII (1947) 30.

-0 Cmd. 7022. Art. 77 of the Treaty with Italy, Art. 28 of the Treaty with

Eoumania. Art. 26 of the Treaty with Bulgaria, Art, 30 of the Treaty with

Hiingary, Art. 28 of the Treaty with Finland.
-i But see Ordinance No. 41 relating to the Establishment of a Central Legal

Ofitice for the British Zone and Ordinance No. 52 relating to the ' Constitution

and Functions of the German Economic Administration for the British Zone
'

which involves a substantial transfer of authority to a German administrative

Vjodv. As a Special Correspondent of TJie Times, who is known to possess great

expcricnce, said (March 4, 1947), ' United States theory is that all power
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Jurisdiction is unlimited, that of the Commanders-in-Chief is

restricted not only ratione loci, but also ratione vmtenac : they have

no Jurisdiction in matters affecting Germany as a whole. Although

the Statement of Berlin provides that the Control Council * will

ensure appropriate uniformity of action by the Commanders-in-

Chief in their respective zones of occupation ', conflicts are liable to

arise. The difTiculty results from the ambiguity of the phrase

' matters affecting Germany as a whole ', * questions interessant

Tensemble de TAllemagne '. Does it cover only matters which

purport and are intended to affect Germany as a whole, or does it

extend to matters the incidental effect of which may be feit in

Germany as a whole ? The new Municipal Code, e,g., introduced in

the British Zone by Ordinance No. 21, is a measure which, notwith-

standing its great significance, is clearly of a strictly local character.

But the British-American Agreement for the economic fusion of the

United States and United Kingdom Zones " is a much more

serious matter and has provoked some criticism on account of its far-

reaching effects upon the other zones of occupation. If the French

Commander-in-Chief introduced in his zone the French Civil Code in

Substitution for the German Civil Code, this would be an unequivocal

example of a matter affecting Germany as a whole, although prima

facie it would be territorial legislation. Probably the phrase will

have to be given a wide interpretation so as to achieve the obviously

desired object of uniformity. ^^

IV

The first question to which the preceding summary of the relevant

texts gives rise is whether Germany can be said to be under

belligerent occupation within the meaning of Articles 42 to 56 of the

Hague Regulations.

Arguing before the Court of Appeal, the Attorney-General, Sir

Hartley Shawcross, k.c, said: ' The position is that this country is

now in belligerent occupation of Germany, with the Army of Occu-

pation in control '.-^ If this were a considered statement of the

strictly legal position and represented the true view, the conse-

quences would be grave, for there cannot be any doubt that the

originales with the people. The bizonal agencics are therefore presumed to

derive their authority from the consent of the Laender, acting through the

Laenderrat, the free and equal association of the threo Laender. British

Military Government takes the probably more realistic view that the administra-

tions are based on an agreement between two of the occupying powers and

derive their authority clearly and squarely from Military Government '.

22 Cmd. 7001.
23 The validity of zonal legislation does not seem to be a matter which is with-

drawn from the Jurisdiction of German Courts, and it is likely to become an

issue in procecdings outside Germany.
24 R. V. Dottrill, ex p. Kiiechenmcister, [1947] 1 K.B. 41, at p. 45.

Allies have not kept, and have not shown the intention to keep,

within the limits of the Hague Regulations. This follows not only

from the Declaration of Berlin itself by which the Allied Govern-

ments rather than the Commanders-in-Chief assumed suprcme

authority,-^ but also from many subsequent pronouncements and

enactments which cannot be supported by traditional law. In the

particular case of Germany, it is true, a belligerent occupant would

have had rights which prior to the rise of the fascist State were

unthinkable, but which may be brought within the letter and spirit

of established law. Thus, it may well be said that the repeal of Nazi

legislation is permitted by the Hague Regulations, because this

is legislation which an occupant is absolutely prevented from

respecting.-" It can also be contended that numerous üneasures

taken for the purpose of demilitarisation, changing the political

System of Germany and Controlling the economic resources of a

highly centralised totalitarian State are required for the maintenauce

and safety of the occupying Powers and the consummation of their

victory. Many other enactments, though startling at first sight, can

be justüied by the object of restoring and ensuring public order and

safety. But even if an interpretation of the Hague Regulations,

which is both broad and adapted to the peculiar circumstances,

renders a large part of Allied policy in Germany consistent with

traditional law, there remains enough that cannot be fitted into its

frame. The Declaration of Berlin, supplemented by Proclamation

No. 2, as well as the Potsdam Agreement which, though it constitutes

an agreement between the heads of government of three occupying

Powers, must be considered as a basic document of German law,

provide for matters which admittedly are requisite not for com-

pleting the victory over Germany, but for ' future peace and

security ' '^; it is difficult to believe that the desired decentralisation

of administration in Germany -* is temporarily necessitated by the

interests of military control; to place the City of Koenigsberg and

the territories east of the Oder-Neisse line under Soviet and Polish

administration respectively ^^ far exceeds the limits within which a

mere belligerent occupant could act; no belligerent occupant could

withdraw diplomatic missions ^° or require ' German authorities and

all persons in Germany ' to band over all gold, silver and platinum,'^

or acquire the right to have placed * at the unrestricted disposal of

25 The phrase ' supreme authority ' in itself would be inconclusive.

26 Art. 43.
2 7 Declaration of Berlin, Art. 13.

28 Potsdam Agreement, III, 9.

29 Ibidem, VI and IX.
30 Proclamation No. 2, 7 (c).

31 Ibidem, clause 15.
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the Allied Representatives ' the entire German shipping and the

whole of the German inland transport system.'^- And if one looks at

the legislation of the Control Council, one finds Law No. 4 about

the reorganisation of the German judicial System, or Law No. 16

the marriage law, Law No. 36 about administrative courts

or Law No. 38 amending seetion 204 of the German Code of Civil

Procedure, and Law No. 46 about the dissolution of Prussia, all of

which contain provisions in no way required for ensuring public

Order and safety. The establishment of new Laender with new

Constitutions in the British and American Zones are prominent

examples of zonal legislation which point in the same direction.

The Allies' failure to exercise the qualified rights of a belligerent

occupant seems to be undeniable. As such it is not really relevant.

For to say that, because there is a breach of the law, the law cannot

apply, is not an admissible argument. The material question is why

the Allies have an internationally recognisable right to behave

otherwise than as belligerent occupants.

It would be unsatisfactory to make the answer dependent upon

the existence or non-existence of a state of war. Some publicists

would probably be inclined to say that, if the war has ended,

Germany cannot, and that, if the war continues, she must needs be

under belligerent occupation.-' ' The latter proposition would involve

a petitio principii ; the former would overlook the fact that the rules

relating to military occupation of enemy territory are minimum

rules which extend to ' peaceful occupation ' by virtue of an

armistice or a treaty of peace.*'' Neither unconditional surrender in

itself ,-^' nor the mere absence of a central government, would prevent

those rules from Coming into Operation—it would obviously lead to

questionable results, if by eliminating the occupied country's govern-

ment, a belligerent could enlarge his powers.'*^ Finally, to invoke

the conception of reprisals would discredit rather than promote the

<5ause of international law.

Although neither the end of hostilities nor the unconditional

surrender nor the disappearance of a central government could, in

themselves, have entitled the Allied Governments to adopt an atti-

tude other than that of a belligerent occupant, it is, in the peculiar

32 Ibidem, clanses 28 and 29.

33 Cf. 'E', Briilfh Year Book of International Law, 1938, 236: Sir Arnold

McNair, Legal Effects of War (2nd ed.), pp. 342, 343.

34 Oppcnhcitn-Lanterpacht, International Laie, II (6th ed., revised), p. 838,

note 6. and p. 339, note 2; Feilchenfeld. The International Economic Law of

BeJliqercnt Occupation (1942), pp. 6, 108 sqq.

35 Feilchenfeld, I.e. passim.
36 The dccision of Clauson, J., in Bank of Ethiopia v. National Bank of Egypt,

[1937] Ch. 513, may be said to indicate a different view, but has singularly

failed to arouse the"^ approval of international lawyers and is indeed open to

grave criticism. See Sir Arnold McNair, note 33 above.

i/

V

Situation of Germany in 1945, the co-existence of these three facts-

which provides an internationally recognisable justification for Allied

action. The rules relating to belligerent occupation seek to establish

a compromise between military necessities and the interests of the

inhabitants. They presuppose an interplay between military and

civilian authority. They assume the precariousness of the occu-

pant's Position which demands such protection as the legitimate

needs of the civilian population permit. They are pervaded by the

idea that the inhabitants are non-combatants with whose mode of

life a belligerent should, and can afford to, interfere as little as

possible. They are far removed from the atmosphere of a totali-

tarian State which forces children no less than the aged into its

Service. They expect, from both sides, a Standard of conduct which

becomes impracticable when every single activity of the occupied

State expresses a doctrine the eradication of which is the very aim

of the war. The unconditional surrender which the Allies had

demanded for years had been preceded by the unconditional

surrender of all nations allied with Germany except remote Japan,

herseif on the verge of surrender. It meant that the Allies were

free to take all measures necessary to carry out their object. No

German Government could have been formed to co-operate with a

mere belligerent occupant. If the AUies had assumed only the role

of belligerent occupants, they and the United Nations in whose

interests they act, could not achieve their war aims, which go far

beyond military victory; indeed, they would have failed to fulfil

their duty and historic mission. It is the unique character of the

circumstances which required and sanctioned a unique Solution, a

new departure.^' It is submitted that it is more satisfactory and

also in harmony with the spirit of international law as a living law

to recognise the existence of a new experiment rather than so to'

Stretch the words of the Hague Regulations that they sanction Allied

practice in Germany.

Even if the Allies are not merely belligerent occupants, it cannot

possibly be contended that any of the four zones of occupation is in

any sense a dominion of the occupying Power, that the United

Kingdom exercises Jurisdiction in the British Zone, that the

Commander-in-Chief as Military Governor of the British* Zone is a

representative of the British Government acting on its behalf, that

37 Kclsen, 39 (1945) American Journal of International Laie 518, arrives at the

same c'onclnsion and bases it on the absence of a central government and on

his theorv that Germanv is no longer a State and that the war has ended. On

the obsefvations in tlie text see Friedinann, 3 (1940-1941) Mod.L.E. 177;:

Groiius Transactions, 1940, 211, and in other publications.
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he or any ofRcer or authority acting under his direction perform

acts for which the United Kingdom bears legal, as opposed to

political or parliamentary, responsibility. The true position is that

the Commander-in-Chief as Military Governor of his Zone is the

Delegate of the four Governments; it is by their authority that he

exercises zonal Jurisdiction the nature of which will have to be

considered below."*

The four Governments have assumed ' supreme authority with

respect to Germany '. This is the overriding pronouncement of the

Declaration of Berlin. It follows that no single Government can

filaim supreme authority with respect to Germany or any part

thereof . Such authority as the Commander-in-Chief of any Zone has

is derived not from the Declaration of Berlin, but from the State-

ment of Berlin which deals with the exercise of the supreme autho-

rity assumed by the four Governments under the Declaration of

Berlin. Such authority is being exercised jointly by the four

Commanders-in-Chief constituting the Control Council in matters

affecting Germany as a whole, and by each of them in his zone of

(Occupation. x\lthough the Separation of supreme authority and its

exercise cannot be regarded as a new development,''^ the four

Governments, having assumed supreme authority with respect to

Germany as a whole, would normally exercise it themselves. If they

allow the Commanders-in-Chief to exercise it in their respective

zones, this involves delegation and, in law, renders the delegate a

representative of the delegant, i.e. the four Governments jointly

rather than his own Government. None of the four Powers as such

is invested with supreme authority or any divisible part of it.

Each of them could have acquired or exercised it only, if, instead

of appointing the Commanders-in-Chief, the Statement of Berlin

had so provided. Consequently none of the four Governments could

confer supreme authority in its zone to an official other than the

Commander-in-Chief for the time being.

This conclusion could be nullified only by attributing wider

significance than they merit to those words of the Statement

Äccording to which the Commanders-in-Chief exercise their

authority * on instructions from their Governments '. In fact, it

could be nullified only by assuming that, having jointly assumed

supreme authority, the four Governments have divided it zonally

not only for the purpose of its exercise, but also for the purpose of

divesting themselves of it and allocating to each of them what
belongs to them jointly. It is submitted that there is no Warrant for

«s See p. 331.
30 See, generally, Lanterpacht, Private Law Sources and Analogics of Inter-

national Law, p. 189.

A

V

such a view, and that the subjection of the Commander-in-Chief to

his Government's instructions is, in law, immaterial to his legal

Position. The High Commissioner of Palestine is subject to

instructions from the British Government. But whatever the true

view of the legal status of Palestine '" may be, it cannot be suggested

that the mere power of giving instructions makes Great Britain the

Sovereign of Palestine or renders Palestine a part of Great Britain

or establishes British Jurisdiction in Palestine. The power of giving

instructions is not irreconcilable with sovereignty over Palestine

being vested in others than the mandatory Power. There is no

reason in law why the power of giving instructions in the exercise of

supreme authority should not be differentiated from the holding of

such authority.

VI

The next question is whether Germany as a whole now so * belongs
'

to the four occupant States as to necessitate the inference that they

have placed her under their Joint sovereignty and established a

condominium, a new State the creation of which would entail many

intricate problems of State succession.'^^

According to traditional doctrine it would be impossible to give

an affirmative answer. The acquisition of territorial sovereignty

could be achieved only by one of the five well-defined methods ^- of

which subjugation alone would demand consideration. Subjugation

would require conquest and annexation. Since the Declaration of

Berlin expressly states that * the assumption, for the purposes stated

above, of the said authority and powers does not effect the annexa-

tion of Germany ', subjugation would clearly have to be negatived.

Yet it is Professor Kelsen's thesis that the four Allies hold

Germany under their Joint sovereignty. In his view, subjugation is

possible without annexation, which is normally understood as pre-

supposing the conqueror's Intention to hold the territory per-

manently for himself, to acquire both the legal and the beneficial

title to the country:

The establishment of territorial sovereignty does not depend

on the new sovereign's intention to hold the territory for good.

He may have the intention to cede the territory or part of it

later on to another State. Such an intention does not prevent

•*o See Oppenheim-Lauterpacht, International Laie, 5th ed., I, pp. 191, 197 seq.

41 Kelsen, I.e., p. 522, makes a gallant attempt at dealing with the problem of

German nationality. But he does not meutiou the nationality of those

Germans who at the material times were outside Germany and who, there-

fore, could not be said to have acquired the new German nationality which is

implicit in Kelsen's remarks, but wonld be stateless (sce 5 (1942) Mod.L.R.
218). Nor does Kelsen deal with any of the other problems of State succession.

*2 Oppenheim-Lauterpacht, 5th ed., I, s. 211.
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the acquisition of sovereignty. . . . If there is a difference at

all between formal annexation and placing the territory under

the conqueror's sovereignty without the latter's intention to

hold it permanently, it is rather a political than a legal one.

The rights and duties of the territorial sovereign are the same in

both cases."*^

It must be admitted that there is no a priori reason why the

categories of methods of acquiring territorial sovereignty should be

considered as closed. International law is not so rigid as to exclude

new developments. It may well be, therefore that there exists a

sixth method of acquiring territorial sovereignty, viz. conquest, and

an intention to vest only the legal title to the territory in the

conqueror who would hold it temporarily, pending further disposi-

tion, until he decides to hold it for himself or to retransfer or cede

it so that the beneficial title would be in suspense.

A theory on these lines seems to be at the back of Professor

Kelsen's mind," but even if it is considered as a possible one, it

could not actually apply to the case of Germany. Professor Kelsen

is a little dogmatic on this point, and does not attach sufficient

weight to the fact that in the last resort the problem must depend

on the four Governments' intention as expressed in or to be inferrcd

from the Declaration of Berlin. It is submitted that the text does

not Support the existence of an intention to acquire sovereignty/

Firstly, one would expect so important a result to have been

unequivocally expressed, c.g. by the words that the four Powers

assume * all rights and title ' over Germany.*"' The suppression of

such a Statement, even if primarily due to political reasons, cannot

be without legal significance.

Secondly, it should be remembered that the first document by

which the Big Three gave particulars of their intentions with regard

to Germany, i.e. the Communique issued after the Crimean Confer-

ence in February, 1945, contained no hint of such an intention. It

declared that it was the Allies' ' inflexible purpose ' to destroy

German militarism and Nazism, but not to ' destroy the people of

Germany ', that under agreed plans the forces of three Allies "^ would

each occupy a separate zone of Germany, and that these plans pro-

vided for ' co-ordinated administration and control '. This indicates

something less than the acquisition of territorial sovereignty.

Thirdly, it should be noted that by the Declaration of Berlin

supreme authority was assumed by the Governments of the four

43 L.C., p. 0-21.
. . e

1* His fonmilation is not too precise, bnt the refercncc to the legal position ot

Ciiba after the Spanish-Aniericau war makes bis views clear.

•i'' See Art. 99 of the Treaty of Versailles.

4ti The French Government did not participate in the Conference.

h

nations, neither by the heads of the Allied States nor by the Allied

States as such. In so far as the United Kingdom is concerned

this wording is a little remarkable, though, in itself, it is certainly

inconclusive. If the United Kingdom had desired to assume Joint

sovereignty over Germany, it would have been the better and

perhaps more usual method for the Government of the United

Kingdom to act expressly on behalf of the King as the nation's

representative in the conduct of foreign affairs. Perhaps it is possible

to find in this language an indication of the intention to assume

supreme authority, not for the purpose of acquiring State sove-

reignty, but for the purpose of establishing governmental control.

Fourthly, by the Declaration of Berlin supreme authority was

assumed only for three specified purposes, viz. ' to make provision

for the cessation of any further hostilities on the part of the German

armed forces, for the maintence of order in Germany, and for the

administration of the country, and to announce the immediate

requirements with which Germany must comply '. This was ' with-

out prejudice to any subsequent decisions that may be taken

respecting Germany ' and, moreover, in another passage, the four

Governments state that they ' will hereafter determine the boun-

daries of Germany or any part thereof and the status of Germany

or of any area at present being part of German territory '. These

reservations underline the limited and provisional character of Allied

intentions, and indicate that, in connection with future decisions,

territorial sovereignty may be acquired. If the Allies had already

acquired it, those reservations would be superfluous.

Fifthly, the assumption of territorial sovereignty by the AUies

would be so retrograde a development that very strong evidence

would be required to support it. It is an accepted maxim of inter-

national law that belligerent occupancy does not confer or justify

the assumption of territorial sovereignty. Even though the Allies

are not merely belligerent occupants, they cannot be presumed to

revert to a practice which more than a Century ago was condemned

by international law and discarded in practice.

In Austria, it is true, by virtue of an Inter-Allied Agreement of

July 4, 1945, which was in force until June 28, 1946 (Cmd. 6958),

an Allied Commission was in Operation to exercise supreme autho-

rity; while its Organisation was and, for its limited purposes, still is

very similar to the German Organisation, the Allies never assumed

supreme authority in Austria. But it would not be permissible to

put forward an argumentum ex contrario to the effect that the

supreme authority assumed with respect to Germany must mean

more than that governmental authority which in Austria was

conferred by much less solemn words. The Declaration of BerHn

I.L.ft. 28
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envisages a long-term arrangement, while the Austrian Agreement

intended to set up machinery * which will operate until the establish-

ment of a freely elected Austrian Government recognised by the

Four Powers ', and was therefore of a strictly temporary character.

This difference justifies and explains the difference of formulation.

VII

If the four Governments have not acquired sovereignty either in

their respective zones of occupation or over Germany as a whole,

the question arises whether Germany is still a State. On this pomt

it is necessary to make a distinction.

Germany certainly is not a sovereign State in the accepted sense

of the law of nations.^' It is an essential element of the conception

of a sovereign State that the country is under the control of its own

independent Government. Germany has no Government which is

her own, or which is free from control over its internal administra-

tion or its foreign relations; even if it were possible to describe the

Allied Control Council as a German Government, it would be subject

to instructions given by the four Allied Governments.

Moreover, Germany maintains no relations with the world at

large. According to the Statement of Berlin, it is true, * liaison with

the other United Nations Governments chiefly interested will be

established through the appointment by such Governments of

military missions (which may include civiUan members) to the

Control Council '.^^ This representation is so limited and one-sided

that it is impossible to say that Germany maintains normal foreign

relations, particularly since it has also been provided '^^ that * the

Allied Representatives will regulate all matters affecting Germany 's

relations with other countries ', * will give directions concerning the

abrogation, bringing into force, revival or application of any treaty,

Convention or other international agreement, or any part or provision

thereof , to which Germany is or has been a party ', and * may

require the withdrawal from Germany ' of neutral missions. German

diplomatic missions have been recalled,'" and it has been expressiv

declared that * in virtue of the unconditional surrender of Germany,

and as of the date of such surrender, the diplomatic, consular,

47 Kelsen, Lc, p. 519, says that Germany is not a State. He does not draw the

distinction made in the text, but obviously speaks only of statehood ^ inter-

national law, and, generally, is no doubt inflnenced to a large extent by his

own theory of the State and of sovereignty.
48 Paragraph 5.

• i, i.

49 Proclamation No. 2, clauses 5-7. There is no aiithority for the view that

treaties made by a sovereign State automatically lapse, if such State suffers

' uno extinetion partielle ' and becomes a depcndent State.

50 Ibidem.

K
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commercial and other relations of the German State with other

States have ceased to exist '.

Face Professor Kelson who would not accept the distinction,^^

it is submitted, however, that though she is not a State within the

meaning of international law, Germany still is a State in the general

sense of the term. In this connection it is unnecessary to embark

upon a discussion which would lead into the depths of jurisprudence.

It will be generally agreed that there exists a State, if a body of

people, inhabiting a defined territory, is so organised under supreme

civil rule and government as to constitute a coherent body politic.^^

These conditions are fulfilled in the case of Germany, provided the

Allied Control Council can fairly be regarded as the Government of

Germany.

Although the Control Council is not a German Government, it

does constitute the Government of Germany, because it is vested

with supreme authority in matters affecting Germany as a whole.

This governmental authority of the Control Council, it is true, is

limited to internal German affairs and is derived from the four

Allied Governments which assumed supreme authority and then

delegated ''' its exercise in Germany. But this only means that,

admittedly and professedly, the Control Council is not a German

Government. It is not the root of title, but the actual govern-

mental function and authority that is decisive. Nor can any

counter-argument be deduced from that passage of the Declaration

of Berlin according to which the Allied Governments will hereafter

determine * the Status (statut) of Germany or any area at present

being part of German territory '. Whatever the liguistic connection

•51 See note 47 and his writing on tho State, Sovereignty, etc.

32 In this connection the nse of the word ' sovereign ' should be avoided. The

German State, if it exists, has of course internal sovereignty. This has no

boaring upon the existence or non-existence of external sovereignty which is

clearly missing, and withont which Germany cannot be a sovereign State in

the sense of international law. Kelsen's thesis (I.e., p. 521) that ' Germany

certainly has ceased to exist as a sovereign State and since the territory is not

under Gerraanv's own sovereignty, it would be no State's if it were not under

the sovereignty of the occupant Powers ' is untenable and can only be explained

by the fact that he has beconie a victini of the dangers attending the word
' sovereignty '.

53 This does not preclude the fovir Allied Governmcmts from exercising supreme

authority themselves, if they wish so to do. An cxample of such exercise of

supreme authority is provided by the Agrocmont for the Prosecution and

Punishment of the Major War Criminals of the European Axis which was made

on August 8, 1945, by the Governments of the United States of America,

Francet the United Kingdom and the U.S.S.E., ' acting in the interests of all the

United Nations ' and to which the Charter of the International Military

Tribunal is annexed (American Journal of International Law (Offieial Docti-

ments), 1945, 257). The Nürnberg Tribunal quite correctly said in its

judgment: 'The niaking of the Charter was tlie exercise ol the sovereign

legislative power by the countries to which the German Reich had uncondi-

tionally surrendercd; and the undoubted right of thcse countries to^ legislate

for tho occupied territories had been recognised by the civilised world '.
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between the word * State ' and the word * status ' may be, the

argument that because the determination of Germany's status is

reserved she cannot at present be regarded as a State, would be too

far-fetched to be attractive.

If the above submissions are accepted, it becomes possible to

define the present status of Germany a little more precisely.

From the point of view of international law Germany is a depen-

dent State. The circumstances are so unique, however, that any

attempt at further Classification is bound to fail. The position of

the Allied Governments probably is that they exercise what certam

publicists have described as co-imperium.
'

"
While in the case of a

condominium a Community of States has sovereignty over a territory

belonging to them jointly, a co-imperium exists, if several States

jointly exercise Jurisdiction or governmental functions and powers

in territory belonging to another State; the administration by

Austria-Hungary of Bosnia and Herzegovina from 1878 to 1908,

while the territory belonged to Turkey, is usually given as an

example of such co-imperium.

The German State is not a new State."^ It is the same State as

that which existed immediately prior to the Declaration of Berlin.

Its identity was preserved, though its status was impaired and

reduced and it suffered what FauchiUe would describe as an

* extinction partielle '.'^ Nor does it matter that a new Government

has taken power. A change of Government, however revolutionary

its origin may be, does not involve the formation of a new State.
''

From the point of view of municipal law the Control Council

performs and, indeed, intends to perform the functions of a German

Government. It enacts German legislation. The acts of its execu-

tive ofiicers are acts of the German State. Thus, by Law No. o,''

the German External Property Commission was established ' as an

inter-governmental agency of the Control Council'; the law vests

54 Soo e a the siiminarv givcn bv Dowdall, 39 (1923) L.Q.E. 98.

55 Verdross, Fodfe.rr.c-H^pp. 128, 182; H<u,ne Recueü 30 (1929), 275 .^g,, 39G.

Usuallv the terin
' condominium ' is iised indiscrimmately, bnt the distinction

explainod in the text seeins logical and attractive. Cf. Art. 81 of the United

Nations Charter according to which the adniinistering authonty cxercismg

triisteeshij)
' mav be one or more States '. ' Co-impcriiim ' as opposcd to

' condominium '

'is a tvpe of fiduciary administration as explamed by the

Suprome Court of the U.S. in the docisions relating to the Status of Cuba in

tho treaty of 1898; sec 108 U.S. 109, 120. Such fiduciary administration by

England "occurred, e.q., in the case of Cyprus which from 1878 to 19M was

' assigned to England in ordcr to be occupied and administered . Ihe terra

seems to be an appropriatc« description of the present German Situation.

56 Cf Oppcnheim-Eautcrpacht, International Law, 5th ed., I, p. 115, note 1.

57 Traite de droit intcmaiional public, I, pp 373, 382 sqq.
o* . ./

58 The Crovernmcnt of Spnin v. Chanccnj Laue Deposit Co., Ltd.; The btate of

Spain V The Same, British Year Book of Intcrnaiional Law, 1941, 195, 196.

59 Gazette No. 2, p. 27, and see the amendment of Art. HI by Regulation No. 1

in Gazette No. 8, p. IfiO.
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in the Commission * all rights, titles and interests in respect of any

property outside Germany ' of certain categories of persons Arts. II

and III), and confers powers upon it for the purpose of obtaining

control over the property (Art. VII). Or by Law No. 9, the

property and assets of I. G. Farbenindustrie have been vested in

the Control Council and a Committee has been set up to deal with

this property. If the External Property Commission exceeds its

powers (e.g. by misinterpreting the terms ' rights, titles and

interests ') or if a creditor of I. G. Farbenindustrie claims against

the Control Council,'" the Uability of individual members or of the

German State is determined by the general German law.''' And if

the Control Council should engage in international trade, it would

be the ' German Government ' within the meaning of Art. 281 of

the Treaty of Versailles and could not claim immunity where this

Article is in force.''^

Further, the Commandcr-in-Chief in his zone and bis zonal

authorities and ofiicials are Hkewise representatives of the Govern-

ment of Germany. The Commander-in-Chief is not the representa-

tive of the occupying State which has appointed him (see above,

Paragraph V). Nor is he a delegate of the Control Council, because

in his zone he does not exercise the (delegated) authority of the

Control Council, which is a distinct body exercising authority only

i^ matters affecting Germany as a whole. The Commander-in-Chief,

according to the Statement of Berlin, is entrusted with * supreme

authority in Germany ... in his own zone of occupation '. This

formulation is not, as one might think at first sight, contradictory

or illogical. It clearly expresses the idea that locally the Com-

mander-in-Chief is the supreme authority in Germany, the supreme

representative of the German State, the Government of Germany.

If he engages in international trade, Art. 281 of the Treaty of

Versailles would apply to him.

The Position of the German authorities can only be described

in general terms. Broadly speaking, they are organs of the German

State. The judgment of a German Court whose judges have sworn

^ to obey the laws of Germany ',*"'' is a German judgment. The

ßo See section 419 of the German Civil Code.

ei Under SHAEF Law No. 2, as amended (above note 10), no German Court

can, without the consent of Military Government, deal with cases involving

money claims ' against the German Government or any legal entity existing

under public law ". Actions against the Control Council or the German State

would be covered by this provision.

62 Inuuunity from local Jurisdiction may be enjoyed by States which are not

sovereign: cf., e.q., SuUivan v. State of Sao Paolo, Annual Digest, 1941-1912,

No. 50 (C.C.A.. i2nd), on the one band and The Superintendent, Government

Soap Factory v. Comrnissioner of Incomc Tax, ibidem, No. 10 (Supreme Court

of Ceylon), on the other band.
6;« This is so where SHAEF Uaw No. 2 (Art. Y) applies.
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naturalisation granted by a competent German authority is a valid

German naturalisation. Yet it cannot be overlooked that as a result

of the division of Germany into four zones, not everything done in

Germany is being done by the authority of German law. There

exists German law in so far as it comprises law enacted prior to

June, 1945, and Control Council legislation. Zonal legislation,

whether enacted by Military Government or German authorities, is

not German law, but local law. This is of importance for many

questions of private international law which may arise outside

Germany, and has led to many difficulties inside Germany. The tax

liability of an undertaking carrying on business in more than one

Zone; the effect of the dissolution of companies or the confiscation of

property in a particular zone upon property situated in other zones

;

the treatment of criminals who have committed an offence under the

law of one zone and are being apprehended in another zone—these

are some of the problems with which German practice is being faced.

By and large the views propounded above seem to be in harmony

with the attitude adopted by the Foreign Office in R, v. Bottrül,

ex p. Knechemneister,''^ A German national who was bemg

detained here in pursuance of an order made under the Royal

Prerogative, applied for a writ of habeas corpus; before the

Divisional Court his principal contention was that by virtue of the

Declaration of Berlin Germany had ceased to be a State so that,

being outside Germany at the relevant date, he became Stateless

and could, therefore, not be interned as an enemy alien. The Court

feit bound '' by a certificate of the Secretary of State for Foreign

Affairs which said, after referring to the Declaration of Berlin, that

in consequence of this declaration Germany still exists as a

State and German nationality as a nationality, but the Allied

Control Commission (sie) are the agency through which the

Government of Germany is carried on.

For the purpose of the proceedings it was unnecessary to certify

whether Germany still is a sovereign State in the sense of inter-

national law. But the Secretary of State did certify that Germany

was a State and that the Control Council was its Government.'^

64 International Law Quarterly, Vol. 1, p. 243. and [1946] 1 All E.E. 635. See

also Sir Hartlev Shawcross, k.c, m.p., Hansard, 1947, 1044.

65 In The Arantzazu Mendi, [1939] A.C. 256, 258, tho Secretary of State said in

his certificate • ' The question whether the Nationalist Government is to be

reffarded as that of a foreign sovereign state appcars to be a question of law

to be answered in the light of the preeeding statements and having regard to

the particular issue or circuinstances with rcspect to which the question is

raised
' Whether a country is a sovereign State or merely a State cannot

make any difEerence in this connection and it is therefore not certain whether m
Kuechenmeister's Gase the Court was really bound by the cei|t.ficateona

question of law; see gencrally Trayisactions of the Grotius Societfi, 29 (1944) 143.

«6 In the same sense an Opinion of the Supreme Finance Court at Munich men-

tioned by G A Zinn, the Minister of Justice of Greater Hesse in his paper^
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There remains the question whether a state of war continues to exist

between this country and Germany. This is a problem the gravity

of which will be obvious to every international lawyer. As we

realised during the time when ' non-belligerency ' was fashionable,

there is no halfway house between war and peace. Whichever

decision is made, the dilemma is undeniable : If a state of war

exists, the rights and duties of neutrals are in force. If there is

peace, the belligerents' Jurisdiction in prize has come to an end.

In R. v. Bottrill, ex p. Kuechenmeister,^'' the Secretary of State's

certificate said that

no treaty of peace or declaration of the Allied Powers having

been made terminating the state of war with Germany, His

Majesty is still in a state of war with Germany.

It is not known whether the war of which the certificate speaks

is the war in the international sense or in the sense of municipal law.

Before the Court of Appeal it was argued that, even if the applicant

was still a German, he was not an enemy, because the war had

ended, and that, therefore, he could not be detained under the

Royal Prerogative. The Court held in effect that it was concerned

' Das Staatsrechtlichem Problem Deutschlands ' (Sneddeutsche Juristen Zeitung,

II, 1947. 4). In the course of the discussion following this lecture, Dr. Paul

Abel and Dr. G. Weis were good enough to draw the anthor's attention to t\yo

interesting decisions of the Austrian Supreme Court and the Court of Appeal in

Zürich respectively. In the former case, which related to a question of Juris-

diction in a matrimonial cause, it was held without extensive discussion that

the German State and, consequentlv, German nationality, continued to exist:

.Tanuary 24, 1946, Juristische Blaetter 68 (1946), 142; see also January 28.

1946, ibidem, p. 100. The latter decision gave an affirmative answer to the

question whether the Hague Conventions, exempting a German plaintiff from

the duty of providing security for costs, were still in force as between Germany

and Switzerland: December'l, 1945, Schivcizerische Juristenzeitung, 1946, 89.

also Deutsche Rechts-Zeitschrift, 1947, 31. The elaborate decision merits a

Short summary. The President of Switzerland had supplied the Court with a

certificate to the effect that Germany was still a State and that Switzerland

had not denounced the applicability of the Hague Conventions in the case of

Germany. In the course of an independent investigation the Court found that

Germany had not been annexed, because the Allies had not expressed an inten

-

tion of annexation. Consequently, the Court said, 'the present Situation can

only be that of belligerent occupation '. But can it be said that Germany ' has

lost her Government and, therefore, her character as a State, i.e., a subject of

international law '? The Court argues that a change of the regime does not

involve the abolition of the State and concludes that ' the occupying powers

exercise the authority of the German State by virtue of public international

law. ... In international law this is a novelty. But international law

reqüires'development. . . . The present Situation in Germany corresponds most

closely to a kind of fiduciary administration of the authority of the German

State by the occupyiug powers '. It is doubtful whether the point before the

Court could not have been dealt with on a simpler ground : see note 49 above.

See also District Court at Hamburg, March 18, 1947, Monatsschrift fuer

Deutsches Recht, 1947, 39.

«7 International Law Quarterly, Vol. 1, p. 243; [1946] 1 All E.R. 635 (Divisional

Court) ; [1947] 1 K.B. 41 (CA.).
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only with municipal law and that in municipal law a state of war

unquestionably existed.'**

Does it exist in international law ? Professor Kelsen suggests
*^''

that * Germany having ceased to exist as a State, the status of war

has been terminated, because such a status can exist only between

belligerent States '. It is difficult to say what is meant by

' belligerent States ' in this context. Probably it is suggested that

Germany is no longer a sovereign State, and that for this reason

she has no capacity of waging war. But the doctrine that füll

sovereign States alone possess the legal qualification to become

belligerents is too rigid. It is well known that belligerency does

not necessarily presuppose sovereignty,'" and even if only füll

sovereign States could hecome belligents, it would not follow that

States which cease to enjoy füll sovereignty ccase to be beUigerents.

In the absence of a treaty or declaration of peace or of subjuga-

tion there is only one type of termination of war which has to be

considered, viz, simple cessation of hostilities,'^ a Situation when

belligerents drift into a state of peace. This can occur only on rare

occasions, because the differences between war and peace are too

great to allow an informal change at an undefinable moment.^- Very

strong evidence will have to be available before the termination of

war in such a way can be affirmed.

In the case of Germany there is an outstanding fact which

makes it difficult to think that the war is continuing. The Govern-

ment of Germany is composed of the British, United States, Soviet

and French Commanders-in-Chief. Can the United Kingdom really

be at war with a State whose Government included Field Marshai

Lord Montgomery and Sir Sholto Douglas, Marshai of the Royal

Air Force, and supreme authority over whom has been assumed by

this country jointly with its principal Allies ?

\

J
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2. The four Powers have not assumed territorial sovereignty over

Germany as a whole or their respective zones of occupation.

3. The four Governments have jointly assumed governmental

sovereignty 'with respect to Germany '. They have reserved to

themselves supreme authority over Germany's external affairs, but

have delegated the exercise of * supreme authority in Germany ' to

the four Commanders-in-Chief.

4. Although each of the Commanders-in-Chief is the delegate of

the four Governments because he exercises their authority rather

than that of bis own Government, he is subject not to their control,

but to the instructions of his own Government. Nor is he subject

to the Control Council, whose authority extends only to matters

affecting Germany as a whole.

5. Germany has ceased to be an independent sovereign State in

the sense of international law, but continues to be a State.

6. The Government of Germany consists of the Control Council

in matters affecting Germany as a whole, and of the four Com-

manders-in-Chief in their respective zones of occupation. It exercises

authority * in Germany ' only.

7. Since the British Commander-in-Chief represents in his zone

the Government of Germany, British administration in the British

Zone of Occupation, though subject to the instructions of the British

Government and, internally, to EngHsh law, constitutes a

co-ordinated part of the Government of Germany.

8. The State of war (in the sense of international law)

between this country and Germany (probably) came to an end on

June 5, 1945,

IX

The following are the principal conclusions which are submitted

:

1. Germany is not at present under belligerent occupation in the

legal sense of the term.

«8 Tho case of Kotzias v. Tyser, [1920] 2 K.B. 69, relates to ' war ' in the sense

of municipal law. The sanu- applies to TiOrd Macnaf^htcn's dictiun in Janson
V. Driefontein Consolidated Miues. Ltd., [1902] A.C. 481, 497, that the law
' knows nothing oi" an interniediate state which is neither the one nor the othcr,

neither peace nor war ',

«9 L.c, p. 519.
70 Oppenheim (-Lauterpacht), 6th ed.. revised. \'ol. 2. sections 56, 71 sqq.;

Wheaton (-Keith), International Law, 7th ed. (1944), 11, 99.

71 See, generally, Tansill. 38 (1922) L.Q.E. 26.

^' See, in particular, Hyde, International Law, 2nd ed. (1945), III, 2385 sqq.

> «,i
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THE PRESENT LEGAL STATUS OF GERMANY ^

By F. A. Mann, ll.d. (Lond.)

The legal position of Germany, as it has developed since the summer

of the year 1945, has so far attracted singularly little attention on

the part of jurists. Although it is of a wholly unprecedented

character, the only contribution to its clarification which is at

present available comes from the pen of Professor Kelsen who, in

1944, published an article showing a remarkable degree of fore-

sight,- and in July, 1945, made a brilliant analysis of the Situation

which had then been created for a month or so/

It is unlikely that the difiiculty of competing with Professor

Kelsen is the only reason for such silence. There is probably a wide-

spread feeling that the present phase in the evolution of Germany's

legal Status is a temporary one and therefore not in need of further

research.

Such an attitude disregards the fact that, however soon they

may be displaced by a permanent arrangement, the conditions which

have existed for almost two years are bound to give rise to a host of

practical problems. Although the underlying facts may disappear,

legal acts performed on their basis may have to be scrutinised in

years to come. Thus an arrest made in Germany by an official of

Military Government in Germany may lead to an application for a

writ of habeas corpus which would involve the question whether

Germany or the British Zone of Occupation * can be said to be part

of the dominions of the Crown.'' A writ of certiorari directed against

a decision of a British Military Government Court in Germany may
impose upon a Divisional Court in England the duty of ascertaining

whether or no the Military Government Court is a British Court.

The effect of naturalisation purporting to confer German nationality

and effected by British Military Government in the British Zone

1 The substance of this papcr was read on March 5, 1947, before the Grotius

Society. Articles which appeared after that date could not be taken into

account ; Ibis applies in particular to the article by Mr. R. Y. Jennings in

British Ycar Book of International Law, 1946.
2 38 (1944), American Journal of International Laie, 689.
3 39 (1945), American Journal of International Law, 518.
* British Military Government frequently speaks of ' Zone of Control '

; see

particularly Ordinance No. 4 {Military Goveryiment Gazette, No. 4, p. 5).

5 If this cannot be said, the writ cannot issiie : Ex p. Anderson (1861), 3 E. & E.
487; Re Ning Yi-Ching (1939-1940), 56 T.L.E. .
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may have to be tested. The validity of the confiscation of British-

owned property by Military Government may become an issue in an

English Court. The last-mentioned example is perhaps particularly

instructive. If a British ofiicial in Hamburg wrongfully confiscates

the property of a British subject, and an action is brought against

the ofiicial in an English Court, it would become necessary to decide

whether the defendant acted as the agent of a German State or of

the British Crown ; in the latter event the defence of act of State

would not be available
'

; in the former event the defendant could

pray in aid the often enunciated, though perhaps assailable,

principle that ' every sovereign State is bound to respect the

independence of every other sovereign State and the Courts of one

country will not sit in judgment on the acts of the Government of

another done within its own territory '.^

Considerable practical importance for both international and

municipal law, therefore, attaches to the determination of Germany's

present legal status; even the estabhshed rule according to which in

these matters municipal courts are to a large extent guided by

Statements provided by the Executive, renders it in no way futile

to clarify the issues.

II

These issues involve an evaluation of Germany's international and

constitutional position. In order to avoid confusion it is necessary

at the outset to state certain matters with which this paper is

not concerned.

When General Eisenhower led his AlHed Expeditionary Force

into Germany, he had the double capacity of Supreme Commander

of the Allied Forces and of Military Governor.*^ Even now the

Commander-in-Chief of the British Zone of Occupation exercises

the distinct functions of Commander-in-Chief of the British Army of

Occupation and of MiUtary Governor. In so far, however, as the

armed forces are concerned, they live under their own law. Their

Position is governed by the familiär rules of international law applic-

able to armies stationed in foreign territory.^ They do not form

part of the German administration. They are distinct from Military

Government. Consequently they are subject neither to German nor

« Johnstone v. Pedlar, [1921] 2 A.C. 262, and the authorities there referredto

V üMüfv. HernarIdL (1897), 168 U.S. 250; cL Prineess
^,^'^^o%4a/ j^O R

[1929] 1 K.B. 718, and numeroiis other cases discussed in 59 (1J4J) 1j.^.s\.

42. 155.
« See note 15 bclow. c^u j aak
« Oppenheim (-Lauterpacht), International Law, 5th ed., s. 445.
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to Military Government law er courts/" but exclusively to their own

military, naval or air force law which they took with them. There-

fore a Military Court in the British Zone of Occupation is a British

Military Court; British naval law lays down the conditions under

which a British seaman may be arrested, and so forth.

Military Government, on the other band, is exercised by (Civilian)

Military Government Officers. Their position within the framework

of German administration will have to be considered in the course

of the followin^ Observation. If, and to the extent to which, they

exercise the functions of Allied administration in Germany, their

Position is material to this paper. But the internal law under

which they are orgauised and Uve should be recognised as a

separate issue which is in no way dependent upon their extemal

administrative work in Germany. It is submitted that, whatever

may be the legal character of administrative functions discharged

by a Military Government Officer, e.g, of a confiscation of property

effected by him, internally Military Government of each of the

AlUed nations is an Organisation which, Hke the army, lives under

its own national law. Thus, the British Military Government

Officer who writes a libellous letter about a colleague is subject to

English law.'' And a British Military Government Court which

exercises Jurisdiction over a British Military Government Officer
'"

is, it is suggested, a British Court, though it may have quite a

different character when it exercises Jurisdiction over a German or a

Swiss. A Maritime Court which, during the war, the Dutch

Government was allowed to establish in England, was a Dutch

Court. '"^ If, during the war, the Dutch Government in London had

a Dutchman arrested here, his remedy lay in the Dutch Courts and

was determined by Dutch law.'* Similarly, in its internal aspects

and relationships the instrumentality of Government set up bythe

British in Germany is British. No other result would be consistent

10 Art. II of Ordinance No. 2 gives Military Government Courts Jurisdiction ' over

all persons in the occupied territory except persons other than civilians who are

subject to military, naval or air force laws '. Military Government Courts have

no Jurisdiction in matters other than criminal cascs. It is quite true that under

Art. VII (d) Military Government has the power to transfer to the Jurisdiction

of Military Government Courts any case or class of cascs, but this cannot apply

to civil cases. (See Art. II of Ordinance No. 2, below.) Except with the

consent of Military Government no German court has Jurisdiction in cases

against any of the United Nations or its nationals : Law No. 2, Art, VI
(SHAEF), as amended by British Zone Ordinance No. 29.

11 See note in 9 (1946) Mod.L.E. 179 on the case of Szalatny-Stacho v. Fink,

[1946] 1 All E.E. 303 (Kenn Collins, J.) ; [1947] K.B. 1 (CA.).
12 See Ordinance No. 5, Military Government Gazette No. 4, p. 5.

13 See the Allied Powers (Maritime Courts) Act, 1941, and Viscount Simon,
Journal of Comparative Legislation, 3rd series, XXIV (1942) 1; 58 (1942)
L.Q.E. 41.

u Re Amand {No. 2), [1942] 1 All E.R. 236.

(

« *
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with sound principle, the requirements of justice and the ideas which

British civilian officers in Germany expect to be given effect to.

According to Ordinance No. 5, British civiUans in Germany are

subject to English Criminal Law; they cannot be tried for an

offence against German law (which term, in this context, includes

IVIilitary Government Law) except with the express authority of

IVfilitary Government; and they cannot be arrested or detained by

British poUce officers in Germany except in cases where British

military police had the powers of arrest or detention of a

member of the British armed forces under British IVIilitary Law. It

is suggested that these provisions give expression to a general

principle.

in

When the Western AUies entered Germany, General Eisenhower

brought with him the fundamental Proclamation No. 1 which reads

as follows ^^

:

Supreme legislative, judicial and executive authority and powers

within the occupied territory are vested in me as Supreme

Commander of the Allied Forces and as IVIilitary Governor, and

the Military Government is established to exercise these powers

under my direction.

This Proclamation, hke all other enactments of General Eisenhower,

remained in force within the British Zone after the dissolution of

SHAEF,'*' but is, in fact, superseded by three documents which

were issued in BerHn on June 5, 1945, and contain what must now

be regarded as the paramount laws of Germany. ^^

The first is a * Declaration ' made by the Supreme Commands

of the four Allies * acting by authority of their respective Govern-

ments and in the interests of the United Nations'. It recites

Germany's unconditional surrender, the absence of any central

Government and the fact that it is necessary * without prejudice

lö Military Goveryiment Gazette, Germany, 21st Army Group Arej of Contro],

No 2 n 1 Art I of Proclamation No. 1, issued by Field-Marshal Lord

Alexander in'ltaly read as follows: ' All powers of government and Jurisdiction

ixx occupied territones and over the inhabitants and final administratTye respon-

^üit ^arc vested m me, General Otficcr Commanding the Allied Forces and

Müitary Governor, and in the Allied Müitary Government «^
«-^^"P^'^f./XTi

established to exercise the powers under my direction {See B ntish Icar

Book of International Law, 1944, 155.) There is probablylittle practica

düforence between these two Proclamations. The question whether and to what

extent they are in conformity with the traditional law rclating to belligerent

occupancy has now only historical interest.

17 Cmd^TeTs °The Declaration of Berlin mentioned in the text was amplificd by

Proclamation No. 2 concerning ' certain additional requirements imposed on

Gennany • (Controi Councü Gazette No. 1, p. 8). Under clause 48 any doub

as to the Interpretation of the Declaration or regulations issued thereunder will

be decided by the Allied Eepresentatives.
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to any subsequent decisions that may be taken respecting Germany

tu make provision for the cessation of any further hostilities on the

part of the German armed forces, for the maintenance of order in

Germany and for the administration of the country, and to announce

the immediate requirements with whieh Germany must comply '.

It then proceeds as follows:

The Governments of the United Kingdom, the United States of

America and the Union of Soviet SociaUst Republics, and the

Provisional Government of the French Repubhe, hereby assume

supreme authority with respect to Germany, including all the

powers possessed by the German Government, the High Com-

mand and any State, municipal or local government or

authority. The assumption, for the purpose stated above, of

the Said authority and power does not effect the annexation of

Germany.

The Governments of the United Kingdom, the United States

of America and the Union of Soviet Socialist Republics and the

Provisional Government of the French Republic will hereafter

determine the boundaries of Germany or any part thereof and

the Status of Germany or of any area at präsent being part of

German territory.

The second document is a ' Statement ' according to which

supreme authority in Germany will be exercised, on instructions

from their Governments, by the British, United States, Soviet

and French Commanders-in-Chief, each in his own zone of

occupation, and also jointly, in matters affecting Germany as a

whole. The four Commanders-in-Chief will together constitute

the Control Council.

The third document is another Statement establishing the four

zones of occupation.^*

The supreme organ of Germany as a whole, therefore, is the

Control Council. It consists of the four Commanders-in-Chief as

political heads, and its work is being carried on by a quadripartite

Organisation, viz. the permanent Co-ordinating Committee and the

18 Special provisions have bcen made for the area of ' Greater Berlin ' which is

being occupied by forces of the four Powers. An Inter-Allied Governing

Authority, the Allied Kommandatura, has been established ' to direct jointly its

administration '. The Allied Kommandatura, therefore, has only administrative

but no legislative powers, except in so far as such powers are being dclegated

to it by the Control Council. The British Sector of Berlin is not included in

the British Zone of Occupation (Ordinance No. 4, Art. III) so that British

zonal legislation does not apply to it; it would seem to foUow, e.g., that

Militarv Government Courts set up in the British Sector are withont legal basis.

Since the Kommandatura has no original legislative powers. British (and,

similarly United States and French) zonal legislation does not apply to Berlin

and, Berlin forms part of the Soviet zone, Soviet zonal legislation would appear

to apply to Berlin; in practice, however, the administration of such legislation

will be impossible without the consent of the Powers occupying the Sectors.

*'

*\

Control Staff comprising thirteen functional Directorates or Divisions

(Military, Naval, Air, Transport, Political, Economic, Finance,

Reparations, Deliveries and Restitution, Internal Affairs and Com-
munications, Legal, Prisoners of War and Displaced Persons,

Manpower) '"* these ' Ministries ' have established numerous quadri-

partite Committees which prepare and assist in the work of the

Directorates.

The supreme authority of the Control Council, however, is

territorially limited : according to the Statement of Berlin the

Commanders-in-Chief exercise * supreme authority in Germany '

only. Supreme authority in external matters is reserved to the

Allied Governments. It was, therefore, fully consistent when the

Agreement with Switzerland concerning the liquidation of German

Property in Switzerland (Cmd. 6884) was made by the Allied

Governments who ' claimed title to German property in Switzerland

by reason of the capitulation of Germany and the exercise of

supreme authority in Germany ', or when, in the Treaties of Peace

with the five satellite countries, provisions are contained which

prima facie affect a third party, i.e. Germany; thus, it has been

agreed that Italian property in Germany should no longer be treated

as enemy property and should be restored * in accordance with

measures which will be determined by the Powers in occupation in

Germany ', that Italy waives most of her and her nationals' claims

against Germany and German nationals, and that German assets in

Italy are to be transferred in such manner * as may be determined

by those of the Powers occupying Germany which are empowered to

dispose of the said assets '.-"

In so far as enactments of the Control Council have not inter-

fered with his discretion, each Commander-in-Chief as Military

Governor is supreme within his zone of occupation. His authority

undoubtedly includes legislation, and in the British Zone numerous

enactments, called Ordinances, have in fact been issued, though this

is to some extent different in the United States Zone where usuallv

German authorities, controlled and guided by the Commander-in-

Chief, enact legislation and where, consequently, a different con-

ception has become apparent.-' But while the Control Council 's

'^ Statement of Berlin, clause 3; on the work of the Control Council see Anne
Whvte. Quadnipariite Ruh in Berlin, International Affairs, XXIII (1947) 30.

^" Cmd. 7022. Art. 77 of the Treaty with Italy, Art. 28 of the Treaty with

Eoumania. Art. 26 of the Treaty with Bulgaria, Art. 30 of the Treaty with

Hungary, Art. 28 of the Treaty wilh Finland.
-1 But see Ordinance No. 41 relating to the Establishment of a Central Legal

Office for the British Zone and Ordinance No. 52 relating to the ' Constitution

and Functions of the German Economic Administration for the British Zone
'

which involves a substantial transfer of authority to a German administrative

body. As a Special Correspondent of The Times, who is known to posscss great

experience, said (March 4, 1947), ' United States theory is that all power
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Jurisdiction is unlimited, that of the Commanders-in-Chief is

restricted not only ratione loci, but also ratione matenae :
they have

no Jurisdiction in matters affecting Germany as a whole. Although

the Statement of Berlin provides that the Control Council ' will

ensure appropriate uniformity of action by the Commanders-in-

Chief in their respective zones of occupation ', conflicts are hable to

arise. The difficulty results from the ambiguity of the phrase

' matters affecting Germany as a whole ',
' questions interessant

l'ensemble de l'Allemagne '. Does it cover only matters which

purport and are intended to affect Germany as a whole, or does it

extend to matters the incidental effect of which may be feit m

Germany as a whole ? The new Municipal Code, e.g., introduced in

the British Zone by Ordinance No. 21, is a measure which, notwith-

standing its great significance, is clearly of a strictly local character,

But the British-American Agreement for the economic fusion of the

United States and United Kingdom Zones '' is a much more

serious matter and has provoked some criticism on account of its far-

reaching effects upon the other zones of occupation. If the French

Commander-in-Chief introduced in his zone the French Civil Code in

Substitution for the German Civil Code, this would be an unequivocal

example of a matter affecting Germany as a whole, although prima

facie it would be territorial legislation. Probably the phrase will

have to be given a wide Interpretation so as to achieve the obviously

desired object of uniformity.
^^

IV

The first question to which the preceding summary of the relevant

texts gives rise is whether Germany can be said to be under

belligerent occupation within the meaning of Articles 42 to 56 of the

Hague Regulations.

Arguing before the Court of Appeal, the Attorney-General, Sir

Hartley Shawcross, K.c, said: * The position is that this country is

now in belligerent occupation of Germany, with the Army of Occu-

pation in control '.'' If this were a considered statement of the

strictly legal position and represented the true view, the conse-

quences would be grave, for there cannot be any doubt that the

ori^inates with the people. The bizonal agencies are therefore presumed to

denve their authority from the consent of the Laender, acting through the

Laenderrat, the free and equal association of the three Laender. British

Military Government takes the probably more realistic view that the administra-

tion3 are based on an agreement between two of the occupying powers and

derive their authority clearly and squarely from MiUtary Government .

22 Cmd. 7001.
, ^^ u- u •

fi,
23 Tho validity of zonal legislation does not sccm to be a matter which is witü-

drawn from the Jurisdiction of German Courts, and it is likely to beeome an

issue in proceedings outside Germany.
24 R. \. BottriU, ex p. Kuechenmeister, [1947] 1 K.B. 41, at p. 45,

Allies have not kept, and have not shown the intention to keep,

within the limits of the Hague Regulations. This follows not only

from the Declaration of Berlin itself by which the Allied Govern-

ments rather than the Commanders-in-Chief assumed supreme

authority,-"' but also from many subsequent pronouncements and

enactments which cannot be supported by traditional law. In the

particular case of Germany, it is true, a belligerent occupant would

have had rights which prior to the rise of the fascist State were

unthinkable, but which may be brought within the letter and spirit

of established law. Thus, it may well be said that the repeal of Nazi

legislation is permitted by the Hague Regulations, because this

is legislation which an occupant is absolutely prevented from

respecting."*^ It can also be contended that numerous 'neasures

taken for the purpose of demilitarisation, changing the political

System of Germany and Controlling the economic resources of a

highly centralised totahtarian State are required for the maintenauce

and safety of the occupying Powers and the consummation of their

victory. Many other enactments, though startliug at first sight, can

be justified by the object of restoring and ensuring public order and

safety. But even if an interpretation of the Hague Regulations,

which is both broad and adapted to the peculiar circumstances,

renders a large part of Allied policy in Germany consistent with

traditional law, there remains enough that cannot be fitted into its

frame. The Declaration of Berlin, supplemented by Proclamation

No. 2, as well as the Potsdam Agreement which, though it constitutes

an agreement between the heads of government of three occupying

Powers, must be considered as a basic document of German law,

provide for matters which admittedly are requisite not for com-

pleting the victory over Germany, but for * future peace and

security ' -''; it is difficult to believe that the desired decentralisation

of administration in Germany -* is temporarily necessitated by the

interests of military control; to place the City of Koenigsberg and

the territories east of the Oder-Neisse line under Soviet and Polish

administration respectively -^ far exceeds the limits within which a

mere belligerent occupant could act; no belligerent occupant could

withdraw diplomatic missions ^° or require * German authorities and

all persons in Germany ' to band over all gold, silver and platinum,'^

or acquire the right to have placed * at the unrestricted disposal of

25 The phrase ' supreme authority ' in itself would be inconclusive.

26 Art. 43.

27 Declaration of Berlin, Art. 13.

28 Potsdam Agreement, III, 9.

29 Ibidem, VI and IX.
30 Proclamation No. 2, 7 (c).

31 Ibidem, clause 15.

l
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the Allied Representatives ' the entire German shipping and the

whole of the German Inland transport system/'^ And if one looks at

the legislation of the Control Council, one finds Law No. 4 about

the reorganisation of the German judicial System, or Law No. 16

the marriage law, Law No. 36 about administrative courts

or Law No. 38 amending section 204 of the German Code of Civil

Procedure, and Law No. 46 about the dissolution of Prussia, all of

which contain provisions in no way required for ensuring pubhc

Order and safety. The establishment of new Laender with new

Constitutions in the British and American Zones are prominent

,examples of zonal legislation which point in the same direction.

The Allies' failure to exercise the qualified rights of a belligerent

occupant seems to be undeniable. As such it is not really relevant.

For to say that, because there is a breach of the law, the law cannot

apply, is not an admissible argument. The material question is why

the Allies have an internationally recognisable right to behave

otherwise than as belligerent occupants.

It would be unsatisfactory to make the answer dependent upon

the existence or non-existence of a state of war. Some publicists

would probably be inclined to say that, if the war has ended,

Germany cannot, and that, if the war continues, she must needs be

under belligerent occupation.^*' The latter proposition would involve

a petitio principii ; the fornier would overlook the fact that the rules

relating to military occupation of enemy territory are minimum

rules which extend to ' peaceful occupation ' by virtue of an

armistice or a treaty of peace.-** Neither unconditional surrender in

itself,'' nor the mere absence of a central government, would prevent

those rules from Coming into Operation—it would obviously lead to

questionable results, if by eliminating the occupied country's govern-

ment, a belhgerent could enlarge his powers.'*^ Finally, to invoke

the conception of reprisals would discredit rather than promote the

cause of international law.

Although neither the end of hostilities nor the unconditional

surrender nor the disappearance of a central government could, in

themselves, have entitled the Allied Governments to adopt an atti-

tude other than that of a belligerent occupant, it is, in the peculiar

32 Ibidem, clauses 28 anA 29.
.. , r moo oqc g;.. Hr-r^r^u

33 Cf ' E ', British Year Book of International Laie, 1938, 236: Sir Arnold

McNair. 'Leqal Effects of War (2nd ed.), pp. 342, 343

34 Oppenhei.n-t.antcrpacht, International Law, II (6th ed. revised). p 338

note 6. and p. 339, note 2; Feilchonleld, The International Economic Law of

Belligerent Occupation (1942), pp. 6, 108 sqq.

35 Feilcbenfeld, I.e. vassim. . , r, , , n *

36 The decision of Clanson, J., in Bank of Ethiopia v. National Bank of Egypt,

ri9371 Ch 513 may be said to indicate a diffcrent view, but has singnlarly

failed to arouse the' approval of international lawyers and is indecd open to

grave criticism. See Sir Arnold McNair, note 33 above.

Situation of Germany in 1945, the co-existence of these three facts

which provides an internationally recognisable justification for Allied

action. The rules relating to belligerent occupation seek to establish

a compromise between military necessities and the interests of the

inhabitants. They presuppose an interplay between military and

civilian authority. They assume the precariousness of the occu-

pant's Position which demands such protection as the legitimate

needs of the civilian population permit. They are pervaded by the

idea that the inhabitants are non-combatants with whose mode of

life a belhgerent should, and can afford to, interfere as little äs

possible. They are far removed from the atmosphere of a totali-

tarian State which forces children no less than the aged into its

Service. They expect, from both sides, a Standard of conduct which

becomes impracticable when every single activity of the occupied

State expresses a doctrine the eradication of which is the very aim

of the war. The unconditional surrender which the Allies had

demanded for years had been preceded by the unconditional

surrender of all nations allied with Germany except remote Japan,

herseif on the verge of surrender. It meant that the Allies were

free to take all measures necessary to carry out their object. No

German Government could have been formed to co-operate with ä

mere belligerent occupant. If the Allies had assumed only the role

of belligerent occupants, they and the United Nations in whose

interests they act, could not achieve their war aims, which go far

beyond mihtary victory; indeed, they would have failed to fulfil

their duty and historic mission. It is the unique character of the

circumstances which required and sanctioned a unique Solution, a

new departure.-^^ It is submitted that it is more satisfactory and

also in harmony with the spirit of international law as a living law

to recognise the existence of a new experiment rather than so to

Stretch the words of the Hague Regulations that they sanction Allied

practice in Germany.

V

Even if the Allies are not merely belligerent occupants, it cannot

possibly be contended that any of the four zones of occupation is in

any sense a dominion of the occupying Power, that the United

Kingdom exercises Jurisdiction in the British Zone, that the

Commander-in-Chief as Military Governor of the British Zone is ä

representative of the British Government acting on its behalf, that

37 Kelsen 39 (1945) American Journal of International Law 518, arrives at the

same conchision and bases it on the abscncc of a central government and on

his theorv that Germany is no longer a State and that the ^var has ended. On

the observations in the text see Friedmann, 3 (1940-1941) Mod.L.K. 177;:

Grotius Transactions, 1940, 211, and in other publications.
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he or any officer or authority acting under his direction perform

acts for which the United Kingdom bears legal, as opposed to

political or parliamentary, responsibility. The true position is that

the Commander-in-Chief as Military Governor of his Zone is the

Delegate of the four Governments; it is by their authority that he

exercises zonal Jurisdiction the nature of which will have to be

considered below."^^

The four Governments have assumed * supreme authority with

respect to Germany '. This is the overriding pronouncement of the

Declaration of Berlin. It follows that no single Government can

Claim supreme authority with respect to Germany or any part

thereof . Such authority as the Commander-in-Chief of any Zone has

is derived not from the Declaration of Berlin, but from the State-

ment of Berlin which deals with the exercise of the supreme autho-

rity assumed by the four Governments under the Declaration of

Berlin. Such authority is being exercised jointly by the four

Commanders-in-Chief constituting the Control Council in matters

affecting Germany as a whole, and by each of them in his zone of

occupation. Although the Separation of supreme authority and its

exercise cannot be regarded as a new development,'" the four

Governments, having assumed supreme authority with respect to

Germany as a whole, would normally exercise it themselves. If they

allow the Commanders-in-Chief to exercise it in their respective

zones, this involves delegation and, in law, renders the delegate a

representative of the delegant, i.e. the four Governments jointly

rather than his own Government. None of the four Powers as such

is invested with supreme authority or any divisible part of it.

Each of them could have acquired or exercised it only, if, instead

of appointing the Commanders-in-Chief, the Statement of Berlin

had so provided. Consequently none of the four Governments could

confer supreme authority in its zone to an official other than the

Commander-in-Chief for the time being.

This conclusion could be nullified only by attributing wider

significance than they merit to those words of the Statement

according to which the Commanders-in-Chief exercise their

authority * on Instructions from their Governments '. In fact, it

could be nullified only by assuming that, having jointly assumed

supreme authority, the four Governments have divided it zonally

not only for the purpose of its exercise, but also for the purpose of

divesting themselves of it and allocating to each of them what

belongs to them jpintly. It is submitted that there is no Warrant for

as See p. 331.
39 See, gencrally, Lauterpacht, Private Law Sources and Analogies of Inter-

national Law, p. 189.
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such a view, and that the subjection of the Commander-in-Chief to

his Government's Instructions is, in law, immaterial to his legal

Position. The High Commissioner of Palestine is subject to

Instructions from the British Government. But whatever the true

view of the legal status of Palestine *" may be, it cannot be suggested

that the mere power of giving instructions makes Great Britain the

Sovereign of Palestine or renders Palestine a part of Great Britain

or establishes British Jurisdiction in Palestine. The power of giving

instructions is not irreconcilable with sovereignty over Palestine

being vested in others than the mandatory Power. There is no

reason in law why the power of giving instructions in the exercise of

supreme authority should not be differentiated from the holding of

such authority.

VI

The next question is whether Germany as a whole now so ' belongs
'

to the four occupant States as to necessitate the inference that they

have placed her under their Joint sovereignty and established a

condominium, a new State the creation of which would entail many

intricate problems of State succession.^^

According to traditional doctrine it would be impossible to give

an affirmative answer. The acquisition of territorial sovereignty

could be achieved only by one of the five well-defined methods '' of

which subjugation alone would demand consideration. Subjugation

would require conquest and annexation. Since the Declaration of

Berlin expressly states that ' the assumption, for the purposes stated

above, of the said authority and powers does not effect the annexa-

tion of Germany ', subjugation would clearly have to be negatived.

Yet it is Professor Kelsen's thesis that the four Allies hold

Germany under their Joint sovereignty. In his view, subjugation is

possible without annexation, which is normally understood as pre-

supposing the conqueror's intention to hold the territory per-

manently for himself, to acquire both the legal and the beneficial

title to the country

:

The estabUshment of territorial sovereignty does not depend

on the new sovereign's intention to hold the territory for good.

He may have the intention to cede the territory or part of it

later on to another State. Such an intention does not prevent

*o See Oppenheim-Lauterpacht, International Laie, 5th ed., T, pp. 191, 197 seq.

41 Kelsen, I.e., p. 522, makes a gallant attempt at dealing with the problem of

Germa'n nationality. But he does not niention the nationality of those

Germans who at the material times were outside Germany and who, therc-

fore, could not be said to have acquired the new German nationality which is

implicit in Kelsen's remarks, but would be statelcss (sce 5 (1942) Mod.L.R.

218). Nor does Kelsen deal with any of tlie other problems of State succession.

<2 Oppenheini-Lauterpacht, 5th ed., I, s. 211.
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the acquisition of sovereignty. . . . If there is a difference at

all between formal annexation and placing the territory under

the conqueror's sovereignty without the latter's intention to

hold it permanently, it is rather a political than a legal one.

The rights and duties of the territorial sovereign are the same in

both cases.*''

It must be admitted that there is no a priori reason why the

categories of methods of acquiring territorial sovereignty should be

considered as closed. International law is not so rigid as to exclude

new developments. It may well be, therefore that there exists a

sixth method of acquiring territorial sovereignty, viz. conquest, and

an intention to vest only the legal title to the territory in the

conqueror who would hold it temporarily, pending further disposi-

tion, until he decides to hold it for himself or to retransfer or cede

it so that the beneficial title would be in suspense.

A theory on these lines seems to be at the back of Professor

Kelsen's mind," but even if it is considered as a possible one, it

could not actually apply to the case of Germany. Professor Kelsen

is a little dogmatic on this point, and does not attach sufficient

weight to the fact that in the last resort the problem must depend

on the four Governments' intention as expressed in or to be inferred

from the Declaration of Berlin. It is submitted that the text does

not Support the existence of an intention to acquire sovereignty.

Firstly, one would expect so important a result to have been

unequivocally expressed, e.g. by the words that the four Powers

assume * all rights and title ' over Germany.'' The suppression of

such a Statement, even if primarily due to poHtical reasons, cannot

be without legal significance.

Secondly, it should be remembered that the first document by

which the Big Three gave particulars of their intentions with regard

to Germany, i.e. the Communique issued after the Crimean Confer-

ence in February, 1945, contained no hint of such an intention. It

declared that it was the Allies' * inflexible purpose ' to destroy

German militarism and Nazism, but not to ' destroy the people of

Germany ', that under agreed plans the forces of three AlUes •'*' would

each occupy a separate zone of Germany, and that these plans pro-

vided for * co-ordinated administration and control '. This indicates

something less than the acquisition of territorial sovereignty.

Thirdly, it should be noted that by the Declaration of Berlin

supreme authority was assumed by the Government^ of the four

43 L.C., p. 521.
. .

*•* His formnlation is not too precise, but the refercnce to the legal position oi

Cuba after the Spanish-Ainerican war makes bis views clear.

4.1 See Art. 99 of the Treaty of Versailles,

»ß The French Government did not participate in the Conference,
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nations, neither by the heads of the Allied States nor by the Allied

States as such. In so far as the United Kingdom is concerned

this wording is a little remarkable, though, in itself, it is certainly

inconclusive. If the United Kingdom had desired to assume Joint

sovereignty over Germany, it would have been the better and

perhaps more usual method for the Government of the United

Kingdom to act expressly on behalf of the King as the nation's

representative in the conduct of foreign affairs. Perhaps it is possible

to find in this language an indication of the intention to assume

supreme authority, not for the purpose of acquiring State sove-

reignty, but for the purpose of establishing governmental control.

Fourthly, by the Declaration of Berlin supreme authority was

assumed only for three specified purposes, viz. ' to make provision

for the cessation of any further hostilities on the part of the German

armed forces, for the maintence of order in Germany, and for the

administration of the country, and to announce the immediate

requirements with which Germany must comply '. This was * with-

out prejudice to any subsequent decisions that may be taken

respecting Germany ' and, moreover, in another passage, the four

Governments state that they * will hereafter determine the boun-

daries of Germany or any part thereof and the status of Germany

or of any area at present being part of German territory '. These

reservations underline the limited and provisional character of Allied

intentions, and indicate that, in connection with future decisions,

territorial sovereignty may be acquired. If the Allies had already

acquired it, those reservations would be superfluous.

Fifthly, the assumption of territorial sovereignty by the Allies

would be so retrograde a development that very strong evidence

would be required to support it. It is an accepted maxim of inter-

national law that belligerent occupancy does not confer or justify

the assumption of territorial sovereignty. Even though the Allies

are not merely belligerent occupants, they cannot be presumed to

revert to a practice which more than a Century ago was condemned

by international law and discarded in practice.

In Austria, it is true, by virtue of an Inter-Allied Agreement of

July 4, 1945, which was in force until June 28, 1946 (Cmd. 6958),

an Allied Commission was in Operation to exercise supreme autho-

rity; while its Organisation was and, for its limited purposes, still is

very similar to the German Organisation, the Allies never assunjed

supreme authority in Austria. But it would not be permissible to

put forward an argnmentmn ex contrario to the effect that the

supreme authority assumed with respect to Germany must mean
more than that governmental authority which in Austria was

conferred by much less solemn words. The Declaration of BerHn

I.L.Q. 28
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envisages a long-term arrangement, while the Austrian Agreement

intended to set up machinery ' which will operate until the establish-

ment of a freely elected Austrian Government recognised by the

Four Powers ', and was therefore of a strictly temporary character.

This difference justifies and explains the differenee of formulation.

VII

If the four Governments have not acquired sovereignty either in

their respective zones of oceupation or over Germany as a whole,

the question arises whether Germany is still a State. On this pomt

it is necessary to make a distinction.

Germany certainly is not a sovereign State in the accepted sense

of the law of nations/' It is an essential element of the conception

of a sovereign State that the country is under the control of its own

independent Government. Germany has no Government which is

her own, or which is free from control over its internal administra-

tion or its foreign relations; even if it were possible to describe the

Allied Control Council as a German Government, it would be subject

to Instructions given by the four Allied Governments.

Moreover, Germany maintains no relations with the world at

large. According to the Statement of BerHn, it is true, * liaison with

the other United Nations Governments chiefly interested will be

estabUshed through the appointment by such Governments of

military missions (which may include civilian members) to the

Control Council '.^' This representation is so limited and one-sided

that it is impossible to say that Germany maintains normal foreign

relations, particularly since it has also been provided ^' that * the

Allied Representatives will regulate all matters affecting Germany's

relations with other countries ', ' will give directions concerning the

abrogation, bringing into force, revival or appHcation of any treaty,

Convention or other international agreement, or any part or provision

thereof, to which Germany is or has been a party ', and ' may

require the withdrawal from Germany ' of neutral missions. German

diplomatic missions have been recalled,''' and it has been expressly

declared that ' in virtue of the unconditional surrender of Germany,

and as of the date of such surrender, the diplomatic, consular,

-17 Kelsen, I.e., p. 519, savs that Germany is not a State. He does not draw the

distinction made in the text, but obviously speak^ only of statehood in inter-

national law, and, generally, is no doubt influenced to a large extent by his

own theory of the State and of sovereignty.

4* Paragraph 5.
• i.u ^

49 Proclamation No. 2, clauses 5-7. There is no authority for the view that

treaties made by a sovereign State automatically lapse, if such State suffers

' uno extinction partielle ' and becomes a dependent State.

•^0 Ibidem.
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commercial and other relations of the German State with other

States have ceased to exist '.

Face Professor Kelson who would not accept the distinction,^^

it is submitted, however, that though she is not a State within the

meaning of international law, Germany still is a State in the general

sense of the term. In this connection it is unnecessary to embark

upon a discussion which would lead into the depths of jurisprudence.

It will be generally agreed that there exists a State, if a body of

people, inhabiting a defined territory, is so organised under supreme

civil rule and government as to constitute a coherent body politic.'^^

These conditions are fulfilled in the case of Germany, provided the

Allied Control Council can fairly be regarded as the Government of

Germany.

Although the Control Council is not a German Government, it

does constitute the Government of Germany, because it is vested

with supreme authority in matters affecting Germany as a whole.

This governmental authority of the Control Council, it is true, is

Hmited to internal German affairs and is derived from the four

Allied Governments which assumed supreme authority and then

delegated •"' its exercise in Germany. But this only means that,

admittedly and professedly, the Control Council is not a German

Government. It is not the root of title, but the actual govern-

mental function and authority that is decisive. Nor can any

counter-argument be deduced from that passage of the Declaration

of Berlin according to which the Allied Governments will hereafter

determine ' the status (statut) of Germany or any area at present

being part of German territory '. Whatever the liguistic connection

51 See note 47 and his writing on the State, Sovereignty, etc.

52 In this connection the use of the word ' sovereign ' shonld be avoided. The
Corman State, if it exists, has of conrse internal sovereignty, This has no
bearing upon the existence or non-existence of external sovereignty which is

clearly missing, and without which Germany cannot be a sovereign State in

the sense of international law. Kelsen's thesis (I.e., p. 521) that ' Germany
certainly has ceased to exist as a sovereign State and since the territory is not

under Germany's own sovereignty, it would be no State's if it were not under

the sovereignty of the occupant Powers ' is untenable and can only be explained

by the fact that he has become a victim of the dangers attending the word
' sovereignty '.

53 This does not preclude the four Allied Governments from exercising supreme

authority themselves, if they wish so to do. An example of such exercise of

supreme authority is provided by the Agreement for the Prosecution and
l^unishment of the Major War Criminals of the European Axis which was made
on August 8, 1945, by the Governments of the United States of America,

P'rance, the United Kingdom and the U.S.S.R., ' acting in the interests of all the

United Nations ' and to which the Charter of the International Military

Tribunal is annexed (Atnerican Journal of International Laie {Oßcial Doch-
ments), 1945, 257). The Nürnberg Tribunal quite correctly said in its

judgment :
' The making of the Charter was the exercise of the sovereign

legislative power by the countries to which the German Reich had uncondi-

tionally surrendered; and the undoubted right of these countries to legislate

for the occupied territories had been recognised by the civilised world '.
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between the word * State ' and the word ' status ' may be,-^ the

argument that because the determination of Germany's status is

reserved she cannot at present be regarded as a State, would be too

far-tetched to be attractive.

If the above submissions are accepted, it becomes possible to

define the present status of Germany a httle more precisely.

From the point of view of international law Germany is a depen-

dent State. The circumstances are so unique, however, that any

attempt at further Classification is bound to fail. The position of «

the Allied Governments probably is that they exercise what certam

publicists have described as co-imperium.'-^ While in the case of a

condominium a Community of States has sovereignty over a territory

belonging to them jointly, a co-imperium exists, if several States

iointly exercise Jurisdiction or governmental functions and powers

in territory belonging to another State; the administration by

Austria-Hungary of Bosnia and Herzegovina from 1878 to 1908,

while the territory belonged to Turkey, is usually given as an

example of such co-imperium.

The German State is not a new State. "> It is the same State as

that which existed immediately prior to the Declaration of Berlm.

Its identity was preserved, though its status was impaired and

reduced and it suffered what Fauchille would describe as an

' extinction partielle '. '^ Nor does it matter that a new Government

has taken power. A change of Government, however revolutionary

its origin may be, does not involve the formation of a new State.'

From the point of view of municipal law the Control Council

performs and, indeed, intends to perform the functions of a German

Government. It enacts German legislation. The acts of its execu-

tive officers are acts of the German State. Thus, by Law No. 5,-^«

the German External Property Commission was established ' as an

inter-governmental agency of the Control Council '
;
the law vests

54 Ron f n the siimmarv givcn by Dowdall, 39 (1923) L.Q.E. 98.

55 Verkross; FocT/c.rrrr/,>;pp. 128, 132; Haguc Hecueü 30 (19^, ^Jo .,</. 396^

UsuaUv the term 'condominium' is iised mdiscnnunately, but tlie distinct on

Samed in the text seen.s logical and attractive. Cf. Art. 81 oi the United

Nations ChaHer according to^vhich the ad.ninistering authority exercising

trustceship
' mav be one or more 8tates '.

* Co-impenum ' as opposed to

'"nronunium -IS a type of fiduciary administration as -plamed bv the

Sunreme Court ot the U.S. in the decisions relating to the Status of Cuba in

thTVreatv of 1898; see 108 U.S. 109 120. Such fiduciary adm-.stration by

England ^occurred, c.g., in the case ot Cyprus wh.ch l^oni 1878 to l^M ^^,a«

' assicrned to England in ordcr to be occupied and adinmistered .
The teim

seeniJto be an appropriate description of the present German Situation

56 Cf Oppcnheim-Lautcrpacht, InternationnJ L(ur,5ih ed., I, p. 14d, note i.

57 Tr'nifp dc (Iroif international public, I, pp. 373, 382 sqq.
, , ^, o^ . /

58 l^%ocnunrnt of Spaü. v. Chancery Lane DrposU Co Ltd^; T/,. Staf. of

^nnin V The Same, Briti.sh Year Book of IntentationaJ Law, 1944, 19o, IJb.

59 Gazette No. 2, p. 27, and sec the amendment ot Art. III by Regulation ISo. 1

in Gazette No. 8, p. IGO.
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in the Commission * all rights, titles and interests in respect of any

property outside Germany ' of certain categories of persons Arts. II

and III), and confers powers upon it for the purpose of obtaining

control over the property (Art. VII). Or by Law No. 9, the

property and assets of I. G. Farbenindustrie have been vested in

the Control Council and a Committee has been set up to deal with

this property. If the External Property Commission exceeds its

powers (e.g. by misinterpreting the terms * rights, titles and

interests ') or if a creditor of I. G. Farbenindustrie claims against

the Control Council,'"*' the liabiHty of individual members or of the

German State is determined by the general German law.^' And if

the Control Council should engage in international trade, it would

be the ' German Government ' within the meaning of Art. 281 of

the Treaty of Versailles and could not claim immunity where this

Article is in force.*^-

Further, the Commander-in-Chief in his zone and his zonal

authorities and ofJicials are hkewise representatives of the Govern-

ment of Germany. The Commander-in-Chief is not the representa-

tive of the occupying State which has appointed him (see above,

Paragraph V). Nor is he a delegate of the Control Council, because

in his Zone he does not exercise the (delegated) authority of the

Control Council, which is a distinct body exercising authority only

in matters affecting Germany as a whole. The Commander-in-Chief,

according to the Statement of Berlin, is entrusted with ' supreme

authority in Germany ... in his own zone of occupation '. This

formulation is not, as one might think at first sight, contradictory

or illogical. It clearly expresses the idea that locally the Com-

mander-in-Chief is the supreme authority in Germany, the supreme

representative of the German State, the Government of Germany.

If he engages in international trade, Art. 281 of the Treaty of

Versailles would apply to him.

The Position of the German authorities can only be described

in general terms. Broadly speaking, they are organs of the German

State. The judgment of a German Court whose judges have sworn

* to obey the laws of Germany ',^-^ is a German judgment. The

60 See section 419 of the German Civil Code.
61 Under SHAEF Law No. 2. as amended (above notc 10), no German Court

can, without the consent of Military Government, deal with cases involving

inoney claims 'against the German "Government or any legal entity cxisting

under public law '. Actions against the Control Council or the German State

would be covered by this provision.

62 Immunity from local Jurisdiction may be enjoyed by States which are not

sovereign: cf., e.g., SuUivan v. State of Sao Paolo, Annual Digest, 1941-1942.

No. 50 (C.C.A.. 2nd), on the one band and The Superintendent, Government

Soap Factory v. Commissioner of Income Tax, ibidem, No. 10 (Supreme Court

of Ceylon), on the other band.
ea This is so where SHAEF Law No. 2 (Art. V) applies.
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naturalisation granted by a competent German authority is a valid

German naturalisation. Yet it cannot be overlooked that as a result

of the division of Germany into four zones, not everything done in

Germany is being done by the authority of German law. There

exists German law in so far as it comprises law enacted prior to

June, 1945, and Control Council legislation. Zonal legislation,

whether enacted by Military Government or German authorities, is

not German law, but local law. This is of importance for many

questions of private international law which may arise outside

Germany, and has led to many difficulties inside Germany. The tax

liability of an undertaking carrying on business in more than one

Zone ; the effect of the dissolution of companies or the confiscation of

property in a particular zone upon property situated in other zones

;

the treatment of criminals who have committed an offence under the

law of one zone and are being apprehended in another zone—these

are some of the problems with which German practice is being faced.

By and large the views propounded above seem to be in harmony

with the attitude adopted by the Foreign Office in R. v. Bottrill,

ex p. Kuechemneister.^'*^ A German national who was being

detained here in pursuance of an order made under the Royal

Prerogative, applied for a writ of habeas corpus; before the

Divisional Court his principal contention was that by virtue of the

Declaration of Berlin Germany had ceased to be a State so that,

being outside Germany at the relevant date, he became Stateless

and could, therefore, not be interned as an enemy allen. The Court

feit bound ''' by a certificate of the Secretary of State for Foreign

Affairs which said, after referring to the Declaration of Berlin, that

in consequence of this declaration Germany still exists as a

State and German nationality as a nationality, but the Allied

Control Commission (sie) are the agency through which the

Government of Germany is carried on.

For the purpose of the proceedings it was unnecessary to certify

whether Germany still is a sovereign State in the sense of inter-

national law. But the Secretary of State did certify that Germany
was a State and that the Control Council was its Government. *^*^

6-1 International Law Quarterly, Vol. 1, p. 243. and [1946] 1 All E.E. 635. See
also Sir Hartlev Shawcross, k.c, m.p., Hansa rd, 1947, 1044.

65 In The Arantzazu Mendi, [1939] A.C. 256, 258, tho Secretary of State said in

his certificate: ' The question whether the Nationalist Government is to be
regarded as that of a foreign sovereign state appears to be a question of law
to be answered in the light of the preceding stateinents and having regard to

tho particular issuc or circumstances wilh respect to which the question is

raised '. Whether a country is a sovereign State or merely a State cannot
make any difference in this connection and it is therefore not certain whether in

Kuechenmeister's Case the Court was really bound by the certificate on a
question of law; sce generally Transactions ofthe Grotius Socirttj, 29 (1944) 143.

«6 In the same sense an Opinion of the Suprenie Finance Court at Munich men-
tioned by G. A. Zinn, the Minister of Justice of Greater Hesse in his paper^

VIII

There remains the question whether a state of war continues to exist

between this country and Germany. This is a problem the gravity

of which will be obvious to every international lawyer. As we

realised during the time when * non-belligerency ' was fashionable,

there is no halfway house between war and peace. Whichever

decision is made, the dilenima is undeniable : If a state of war

exists, the rights and duties of neutrals are in force. If there is

peace, the belligerents' Jurisdiction in prize has come to an end.

In R. V. Bottrill, ex p. Kuechenmeister,^'^ the Secretary of State's

certificate said that

no treaty of peace or declaration of the Allied Powers having

been made terminating the state of war with Germany, His

Majesty is still in a state of war with Germany.

It is not known whether the war of which the certificate speaks

is the war in the international sense or in the sense of municipal law.

Before the Court of Appeal it was argued that, even if the applicant

was still a German, he was not an enemy, because the war had

ended, and that, therefore, he could not be detained under the

Royal Prerogative. The Court held in effect that it was concerned

' Das Staatsrechtliche Problem Deutschlands ' (Sueddeutsche Juristen Zeitung,

II, 1947, 4). In the course of the discussion following this lecture, Dr. Paul
Abel and Dr. G. Weis were good enough to draw the author's attention to two
interesting decisions of the Austrian Supreme Court and the Court of Appeal in

Zürich respectively. In the former case, which related to a question of Juris-

diction in a matrimonial cause, it was held without extensive discussion that

the German State and, consequently, German nationality, continued to exist;

January 24, 1946, Juristische Blaetter 68 (1946), 142; sce also January 28,

1946, ibidem, p. 100. The latter decision gavo an affirmative answer to the

question whether the Hague Conventions, exempting a German plaintiff from
the duty of providing security for costs, were still in force as between Germany
and Switzerland : December 1, 1945, Schweizerische Juristenzeitung, 1946, 89,

also Deutsche Rechts-Zeitschrift, 1947, 31. The elaborate decision merits a

short summary. The President of Switzerland had supplied the Court with a

certificate to the effect that Germany was still a State and that Switzerland

had not denounced the applicability of the Hague Conventions in the case of

Germany. In the course of an independent investigation the Court found that

Germany had not been annexed, because the Allies had not expressed an inten

-

tion of annexation. Consequently, the Court said, ' the present Situation can
only be that of belligerent occupation '. But can it bc said that Germany ' has

lost her Government and, therefore, her character as a State, i.e., a subject of

international law ' ? The Court argues that a change of the regime does not

involve the abolition of the State and concludes that ' the occupying powers
exercise the authority of the German State by virtue of public international

law*. ... In international law this is a novelty. But international law
requires development. , . . The present Situation in Germany corresponds most
closely to a kind of fiduciary administration of the authority of the German
State by the occupying powers '. It is doubtful whether the point before the

Court could not have been dealt with on a simpler ground : see note 49 above.

See also District Court at Hamburg, March 18, 1947, Monatsschrift fuer
Deutsches Recht, 1947, 39.

«' International Law Quarterly, Vol. 1, p. 243; [1946] 1 All E.E. 635 (Divisional
Court) ; [1947] 1 K.B. 41 (CA.).
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only with municipal law and that in municipal law a State of war

unquestionably existed.''^

Does it exist in international law ? Professor Kelsen suggests

that ' Germany having ceased to exist as a State, the status of war

has been terminated, because such a status can exist only between

belligerent States '. It is difficult to say what is meant by

' belligerent States ' in this context. Probably it is suggested that

Germany is no longer a sovereign State, and that for this reason

she has no capacity of waging war. But the doctrine that füll

sovereign States alone possess the legal qualification to become

belligerents is too rigid. It is well known that belligerency does

not necessarily presuppose sovereignty,'" and even if only füll

sovereign States could become belHgents, it would not follow that

States which cease to enjoy füll sovereignty cease to be belligerents.

In the absence of a treaty or declaration of peace or of subjuga-

tion there is only one type of termination of war which has to be

considered, viz. simple cessation of hostilities,'^ a Situation when

belligerents drift into a State of peace. This can occur only on rare

occasions, because the differences between war and peace are too

great to allow an informal change at an undefinable moment.'- Very

strong evidence will have to be available before the termination of

war in such a way can be affirmed.

In the case of Germany there is an outstanding fact which

makes it difficult to think that the war is continuing. The Govern-

ment of Germany is composed of the British, United States, Soviet

and French Commanders-in-Chief. Can the United Kingdom really

be at war with a State whose Government included Field Marshai

Lord Montgomery and Sir Sholto Douglas, Marshai of the Royal

Air Force, and supreme authority over whom has been assumed by

this country jointly with its principal Allies ?

IX

The following are the principal conclusions which are submitted

:

1. Germany is not at present under belligerent occupation in the

legal sense of the term.

^^ Tho ease ol' Kotzias v. Tyser, [1920] i K.B. 69, lelates to ' war ' in the sense

of municipal law, Tiu" same applies to Lorcl Macnaghton's dictiinr in Janson

V. Driefontein Consolidated Mines, L\d., [1902] A.C. 484, 497, that tho law
' knows nothing of an internudiate state whic-h is neithcr the one nor the other,

neither peace nor war ".

69 L.c, p. 519.
70 Oppenheim (-T.auterpacht). 6th ed., rcvised. Vol. 2, sections 56, 74 sqq.',

Wheaton (-Keith), International Laie, 7th ed. (1944), II, 99.

71 See, gcnerally, Tansill. 38 (1922i L.^.ll. 26.

'2 See, in parti'cular, Hyde, International Law, 2iul ed. (1945), III, 2385 sqq.
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2. The four Powers have not assumed territorial sovereignty over

Germany as a whole or their respective zones of occupation.

3. The four Governments have jointly assumed governmental

sovereignty *with respect to Germany '. They have reserved to

themselves supreme authority over Germany's external affairs, but

have delegated the exercise of * supreme authority in Germany ' to

the four Commanders-in-Chief.

4. Although each of the Commanders-in-Chief is the delegate of

the four Governments because he exercises their authority rather

than that of his own Government, he is subject not to their control,

but to the instructions of his own Government. Nor is he subject

to the Control Council, whose authority extends only to matters

affecting Germany as a whole.

5. Germany has ceased to be an independent sovereign State in

the sense of international law, but continues to be a State.

6. The Government of Germany consists of the Control Council

in matters affecting Germany as a whole, and of the four Com-

manders-in-Chief in their respective zones of occupation. It exercises

authority ' in Germany ' only.

7. Since the British Commander-in-Chief represents in his zone

the Government of Germany, British administration in the British

Zone of Occupation, though subject to the instructions of the British

Government and, internally, to English law, constitutes a

co-ordinated part of the Government of Germany.

8. The State of war (in the sense of international law)

between this country and Germany (probably) came to an end on

June 5, 1945.



^^u4y,

.i:^.^^^^^

/^/^i^y.

/



Reprinted from The Yale Law Journal issue of January 1947

1946] 'SUBJECTr ''CITIZENr ''NATIONAL" 69

"SUBJECT/' ''CITIZEN/' "NATIONAL," AND "PERMANENT

ALLEGIANCE"

MAXIMILIAN KOESSLERt

So long as nations retain sovereignty, while persons move or engage

in transactions across geographic boundaries, the Solution of many legal

Problems will require concepts hinged on the relation of individuals to

governing states.^ The purpose of the ensuing discussion is analysis of

the key terms involved in determining the international Status of

persons: "subject," "citizen," "national," and "permanent allegiance."

SUBJECT VERSUS CITIZEN

Bcfore the Declaration of Independence, "subject" and "denizen" ^

were the terms most frequently used in the United States in connections

where "citizen" would now be the proper word. This was the natural

usage in what then were British colonies, endowed with all the trim-

mings of the British legal order. Even after the Declaration of Inde-

pendence, some States enacted constitutions designating as "subjects"

the Status which others identified by the term "inhabitants," while

still others used "Citizens" and "subjects" indiscriminately.^ "Sub-

jects" of the United States of America were referred to in the treaties

signed by the Continental Congress with France (February 6, 1778) ^

and the Netherlands (October 8, 1782).^ Although the term "citizen"

fAttorney with War Crimes Branch, United States Army; former member of the

Vienna bar.

1. It has been predicted that most postwar claims will involve issues of nationality.

Hanna, Nationality and War Claims (1945) 45 Col. L. Rev. 301.

2. "Denizen," in English law, covered the Status of alien-born individuals who had

been naturalized by letters-patent of the King. They were English subjects ex donatione

regis, or donaisons, hence "denizen." The right of the Crown to grant letters of denization

subsisted after the British Nationality and Status of Aliens Act of 1914 (4 & 5 Geo. V, c. 17).

See Gase of Fries, 9 Fed. Gas. No. 5126, at 835 (G. G. D. Pa. 1799) (treason) fora discussion,

by Gircuit Justice Iredell, of the concept of denizen. And see 1 Piggott, Nationality

(1907) 90; Chase, American Students' Blackstone (4th ed. 1914) 122; 1 Oppenheim,

International Law (Lauterpacht 's 5th ed. 1937) 526, n. 3.

3. McGovney, American Citizenship (1911) 11 Col. L. Rev. 231, 236-7.

4. 1 Malloy, Treaties (1910) 468, especially Arts. I, IV.

5. 2 Malloy, Treaties (1910) 1233, especially Arts. II, III. This agreement between

two nations with republican forms of government referred on the one hand to "the subjects

and inhabitants of the United States of America," on the other hand to "the subjects of the

Said States General of the United Netherlands." However, the Treaty of Paris of Sept. 3,

1783, marking the official termination of the war between this country and Great Britain,

contained a discriminating terminology on the point involved. It referred to the "subjects

of Great Britain" and to the "citizens of the United States." 1 Malloy, Treaties (1910)

586, Art. VIII.

appears as early as 1777 in the Articies of Confederation,^ the use of
"subject" as a synonym did not become obsolete before the enactment
of the Federal Constitution (1787), which referred to Citizens exclu-
sively, both in relation to the United States and to the several states.^
This change of usage resuhed from an emerging political philosophy
which abhorred any tinge of colonialism.^ The term "subject" was
brushed aside as a leftover from the feudal law,^ where it referred to the
vassals of a lord, bound by the duty of allegiance to respect him as their
mästen 10 However, one of the ingredients of the feudal theory of sub-
jection survived

:
the concept of allegiance still forms a tautological

6. Art. IV, Articies of Confederation (precursor of the Privileges and immunities
clause of the present federal Constitution), quoted by GoMxMager (ed.), Documents of
American History (2d ed. 1940) 111. See also Radin, The Authenticated Füll Faith and
Credit Clause: Its History (1944) 39 III. L. Rev. 1.

Goncerning the Privileges and immunities of Citizens of the United States as distin-
guished from Privileges and immunities of Citizens of the several states, see Newman, A For-
gotten Right of United States Citizenship (1945) 39 III. L. Rev. 367. And see Slaughter-House
Gases, 16 Wall. 36 (U. S. 1873); Hague v. CIO, 307 U. S. 496 (1939); Edwards v. California,
314 U. S. 160 (1941), discussed by Rostow, The Japanese American Cases—A Disaster (1945)
54 Yale L. J. 489, 500, who cites Meyers, Federal Privileges and Immunities: Application
to Ingress and Egress (1944) 29 Corn. L. Q. 489.

7. McGovney, loc. cit. supra note 3.

8. The general temper of that epoch is characterized by the perhaps apocryphal story
of the plan to abandon English as the American language. Mencken, The American Lan-
guage (Ist ed. 1919) 36.

9. The Revolutionary attitude toward the feudal law is exemplified by the Statement
"Since the Promulgation of Christianity, the two great Systems of tyranny . . . are the
canon and the feudal law. . .

." Hollis (ed.), The True Sentiment of America (1768)
111, 113, ascribed to John Adams by Warren, History of the American Bar (1911) 334.

The tendency to abandon feudal concepts in this field was not limited to America. The
terms citoyen and cittadino, respectively constituting the French and Italian versions of
"Citizen," supplanted "subject" in those countries, with the qualifications discussed infra
note 45 and related text. In Austria, Untertan, or subject, was replaced by Staatshuerger
(Citizen). However, the phrase sujets mixtes (mixed subjects), at least in European technical
usage, and probably also in this country, is the preferred designation of the Status of persons
with multiple nationality.

10. "Allegiance is the tie, or ligamen, which binds the subject to the king, in return for
that protection which the king affords the subject ... the name and the form are derived
to US from our Gothic ancestors." I Bl. Comm. *366. See also Calvin's Gase, 7 Co. la, 5a
(77 Eng. R. 377, 382, K. B. 1608) where it is said with reference to Glanville that "as between
the Sovereign and subject there is duplex et reciprocum ligamen; quia sicut subditus regi tenetur
ad obedientiam, ita rex subdito tenetur ad protectionem. . .

." Follows then the famous pas-
sage: "Therefore it is truly said that protectio trahit subjectio^em, et subjectio protectionem."
And see Dicey, A Digest of the Law of England with Reference to the Conflict of
LaWS (Keith's 5th ed. 1932) 896-7; Brierly, The Law of Nations (3d ed. 1942) 3-4.
The orthodox theory of the reciprocal connection between allegiance and protection, although
of doubtful reasoning, is vindicated in the otherwise startling doctrine enunciated in the
treason case against "Lord Haw-Haw," Rex v. Joyce, 62 T. L. R. 57 (Ct. Gr. App 1945)-
(1946) 46 Col. L. Rev. 319.
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nart"of ourstatutorydefinitionof nationality.'^

The term "citizen" supplanted "subject" in this country and others,

although not in Great Britain," by a process of lexicographic delinea-

tion. Even in the period immediately before the American Revolution

there was no such difference in connotation between subject and

-Citizen" as would predicate reserving the Status of Citizen to the

people of a repubhc and "subject" to those under the sovere.gnty of a

monarch. Distinguished French lawyers, writing dunng the ancun

rigime, seem to have found nothing preposterous m their occasional use

of the term "citizen" with regard to the most absolut.st.cally mied

subjects of the King of France." During the middle ^ges^ atizens

lived in towns, and so were members of communities exempted from

the then almost ubiquitous feudal System. - But, when the medieval

System of govemment was replaced by the principles of territorial State

sovereignty, "subject" and "citizen" came to be used as synonyms

afkast by such eminent writers as Bodin - and Grotms," although

U. In Baumgartner v. Uni.ed States, 322 U. S. 665 673 (1944) ^r- Justice Frank-

furter, per curiam, after citing Schneiderman v. UnUed States. 320 U. S. 118 (1943), and

similarcases.announced: . j;„„„ „hraQ,> tn rie-

"Allegiance to this govemment and its laws, is a ccmpend.ous Phrase to de

scribe those political and legal institutions that are the endunng
'f
^'"^ °' A""'^

can political Society. We are here dealing with a test expressmg a broad concepfon

-a breadth appropriate to the nature of the subject matter, bemg no hing less

than the bonds that tie Americans together in devotion to a common lealty.

And see note 68 i»/ro.
..,., o it c r- s ?ni IxtXCfi

12. See. lOl(a) of the Nationality Act of 1940, 54 Stat. 1137, 8 U S. C- § 501 (1940

reads: "The term 'national' means a person owing permanent allegiance to a ^tate. Sec^ IUI

(b) elucidates: "The term 'national of the United States' means (1) a c.t.zen of the United

States ör 2 a person who, though not a Citizen of the United States, owes permanent

a relan" to'.heSed Staies. It'does not include an a.ien.'' The Enal phrase . crypt..

If "alien" means one who is not a national, the phrase is surplusage If ahen means one

whoUnot a Citizen, it is inconsistent with the fact that the Act estabhshes the Po^^'bihty of

raUonality withoul citizenship. Quaere: Is there any third way of understandmg that

"'''u''
"

'British subiecf is an inclusive term, denoting all subjects of His Britannic

Ma esty to whatever part of the Commonwealth they may belong. The term 'cmzen' .s

foXd to a™ in respect of whom a particular member of the Commonwealth cla.ms

jurtdttion" STEWART. Treaty Relations of the British Commonwealth of Nations

^'Ti ^See e, 3 D'Aguesseau, Oeuvres (1762) 117, 129. 130, 138. Pothier used the

term «4l'e^e; with regard to the class of serfs. 5/1. DuPm (ed.), Pothier, Oeuvres

''r^'clTTZl^^T^^^^lilso. THE LAW OF CoRPORAT.o.s (1905) 146, re

printed 1^3 SeIect EsTAvt IN Anolo-American Lecal Historv (1909) 161. 180, and

McGovnev, stipra note 3, at 235.
. •t^.,„„

16 BODIN. LES Six LiVREs DE LA RfePUBLiQUE (1576) Bk. 1. c. 6, conceives a cüoyen

as a free 5«/e/ under another person's sovereignty. ^^.j.«:
'

,

17 Grotius De Jure Belli Ac Pacis (1646). e.g., in Bk. 2, c. 25 mdifferently uses

aJ o'r ciüzen and suuLs or subject. as designations of the same Status. S.nularly
.

Hobbes.
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others, including Pufendorf ^^ and Spinoza, ^^ obviously Inspired by a

passage in Aristotle's Polüics,'^^ attempted to re-establish a distinction

between those two terms.

Spinoza's abstractions remained without direct practical effect, until

a passage in Rousseau's Social Co7itract, adapting and somewhat color-

ing, but not quoting, Spinoza's proposition,^! provided the Stimulus

which made ''citizens" the temiinology for a self-governing people."

An English version of the passage reads, ''With regard to the associates,

they take collectively the name of People, and are individually called

Citizens, as participating in the sovereign power, and Subjects, as sub-

jected to the laws of the State." ^3

Nationality as the Status of Belonging to a State

"Nationality" is a young word. Its matrix, the French nationalite

,

appeared for the first time in the 1835 edition of the Dictionnaire de

VAcademie Frangaise}^ It has at least two accepted denotations:

(1) the Status of belonging to a State; (2) the quality of membership in

an ethnological group.^^ Nationality in thesense of belonging to a State

Elementa Philosophica De Cive (1646) c. 5, § 6, says (writer's translation), "Each

Citizen, as well as each dependent Corporation, is in relation to the holder of the sovereignty

called a subject." Even a Century later, Vattel, Le Droit Des Gens (1758) Bk. 2, c. 8.

§ 107; Bk. 3, c. 1. § 8 used "citizen" and "subject" as synonyms.

18. Pufendorf, Elementorum Jurisprudentiae Universalis Libri Duo (1672)

Bk. 1, Def. 3, §9; Def. 8, §4; Def. 12, §6; De Jure Naturae et Gentium Libri Octo

(1698) Bk. 7, c. 2, § 20; De Officio Hominis et Civis Juxta Legem Naturalem Libri

Duo (1673) Bk. 2, c. 6, § 13.

19. Spinoza, Tractatus Politicus (1677) c. 3, said: ".
. . [W]e call men Citizens, as

far as they enjoy bv the civil law all the advantages of the Commonwealth, and Subjects,

as far as they are bound to obey its ordinances or laws." 1 Elwes (tr.), The Chief Works

OF Benedict De Spinoza (rev. ed. 1900) 301.

20. "A Citizen . . . is defined by nothing eise so much as by the right to participate in

judicial functions and in office ... the definition of a citizen that we have given applies

especially to citizenship in a democracy ; under other forms of govemment it may hold good,

but will not necessarily do so." Aristotle, Politics (Rackham's trans. 1932) Bk. 3, c. 1.

For the impact of this definition upon the Defensor Pacis (1324), see 2 Scott, Law, The

State and the International Community (1939) 190. But cf. critical comments by

Bodin. loc. cit. supra note 16.

21. According to Dreyfus-Brisac's note, in his edition of Rousseau's Contrat Social

(1896) 354, 356.

22. Jellinek, Allgemeine Staatslehre (1900) 366-7.

23. Contrat Social Bk. I, c. 6, contained in Andrews, Ideal Empires and Re-

PUBLICS (1901).

24. Cogordan, La Nationality (1879) 2, n. 1; 3 Littr6, Dictionnaire de la

Langue Fran^aise (1869) 692.
. „ ^

25 This duality of meaning derives from the parent-word, "nation. ' Contrast the

answers to the question "What is a Nation?" The French Revolutionist, Abbe Sieyes, as

quoted by Sulzbach, National Consciousness (1943) 63, answered, "A body of asso-

ciates living under one common law and represented by the same legislature." He obviously

pointed to statehood. Renan, Qu'est-ce qu'une Nation? (1882) 27, suggested (writer's
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is a primarily legal concept, the existence of which in a certain person

will be determined by such extrinsic tests as the applicable law pre-

scribes. Nationality, ethnologically, whilc essentially a sociological

conception with political implications,^^ may occasionally haye a pal-

pable legal effect.^^ Determination of ethnological nationality in a

given case may be a touchy matter, since the Standards are not uni-

versally recognized and are, at least partly, subjective rather than

objective.
i
j •

In its legal sense, the term "national" is often used as a generai desig-

nation irrespective of whether the Status of belonging to a state is

examined with a view to certain rights and (or) duties under inter-

national law, or is looked upon as the basis of rights and duties, effec-

tive within the domestic sphere of a state. However, the trend is to

reserve the term "national" for the designation of that Status by virtue

translation) : "The existence of a nation is a daily plebiscite." He certainly meant nation

in the ethnological sense of the word, as did Shakespeare's Shylock: "He hates our sacred

nation." The Merchant of Venice, Act I, Scene 3. See Gu^rard, The France of

TOMORROW (1942) 2>3. In generai see Hayes, Essays on Nationalism (1926) 4, 5; 2

Wright, A Study of War (1942) 996-7.
, .

26. "Nationalism" may perhaps be described as the dynamic trend of a nation in the

ethnological sense of the word to become a nation in the sense of independent statehood.

See MacIver, Society, A Textbook of Sociology (1937) 155. Compare Mancmi s

lecture Nationality as the Foundation of the Law of Nations (1851), reprinted, Marghieri

(ed.), DiRiTTO Internazionale Di P. S. Mancini (1873) 1, with Lord Acton, Nationality

(July 1862) Home and Foreign Review, reprinted, Figgis and Laurence (eds.), John

Emerich Dalberg-Acton (Lord Acton), The History of Freedom and Other Essays

(1922) 270. See Hayes, Essays on Nationalism (1926) 4, 5; Carr, Conditions of Peace

(1942) 64-5; Hula, National Self-Determination Reconsidered (1943) 10 Soc. Res. 1;

Friedmann, The Disintegration of European Civilization and the Future of International

Law (1938) 2 Mod. L. Rev. 194, 197.

27. Under Art. XIX of the Austrian Constitution of 1867 [Hugelmann, Das Nation-

alitXtenrecht Des Alten Österreich (1934) 81-2], ethnological groups in the Austrian

Empire were supposed to receive equal treatment in certain specified respects. Under

Art. 80 of the peace treaty of St. Germain, the right of option among the succession-states

of the Austrian monarchy depended to a measurable extent upon the ethnological quahty

of the Optant. Again, in the case of modern forced exchange of populations, the "nation-

ality" of a person carries radical legal consequences. According to Art. 2 of the German

decree on the "Protectorate" of Bohemia and Moravia, March 16, 1939, the inhabitants

of the Protectorate, who theretofore were Czechoslovakian Citizens, became Citizens of the

Reich, if they were of German "nationality," otherwise Citizens of the Protectorate. See

Jones and Myers (eds.), Documents On American Foreign Relations (1939) 299-301.

By the German-Hungarian Protocol of August 20, 1940 (1941) 24 Zeitschrift Für Völ-

kerrecht 456, Hungary "acknowledged" the claim of the Reich to exercise protection over

those inhabitants of Hungary, irrespective of their citizenship, who belonged to the German

Volksgruppe (ethnological group) and were recognized as such by the leader of the German

Volkshund, a Germano-nationalistic Organization in Hungary. On this "agreement" and

similar German treaties for the protection of the folk group (Volksgruppenschutzverträge),

see Murphy, National Socialism [U. S. Dep't of State, Pub. No. 1864 (1943)] 140-4.

For the related topic of minority-treaties, see 1 Schwarzenberger, International Law

(1945) 111-2 et seq.

\
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of which a person, internationally, belongs to a certain state, and to

speak of "citizenship" when the local Status referred to is one of do-

mestic rather than international law.

Citizenship versus Nationality

"Citizenship," in modern usage, is not a synonym of nationality or a

term generally used for the Status of belonging to a state, but means

specifically the possession by the person under consideration, of the

highest or at least of a certain higher category of political rights and

(or) duties, established by the nation's or state's Constitution. This

conception, substantially amounting to a modern revival of an Aris-

totelian formulation, is defined by Moore: "Citizenship, strictly speak-

ing, is a term of niunicipal law, and denotes the possession within the

particular state of füll civil and political rights, subject to special dis-

qualifications, such as minority or sex. The conditions on which citizen-

ship is acquired are regulated by municipal law." ^^ However, since the

list of the concrete rights and duties, that constitute "citizenship" in

this specific sense, differs according to the country in question, it has

also been said, ".
. . [T]here is no universal definition of citizenship

when citizenship ceases to be synonymous with nationality." ^^^

Applications of "citizen" in the narrower sense, along the lines of

Moore's definition, have occurred chiefly in connections where domestic

Status of nationals vary. The Mexican law apparently considers such

special disqualifications as are inherent in minority as inconsistent with

the concept of citizenship as distinguished from nationality. ^^ In the

United States there has been an issue as to whether the so-called

"alien-vote," which for a time existed in certain states,^^ was tanta-

28. 3 Moore, Digest of International Law (1906) 273. See 2 Hyde, International

Law (rev. ed. 1945) 1066-7, n. 6; 3 Hackworth, Digest of International Law (1942) 1;

Harvard Research in International Law, Nationality: Responsibility of States: Territorial

Waters (1929) 23 Am. J. Int. L. Spec. Supp. 24; Flournoy, Nationality (1933) 11 Encyc.

Soc. Sciences 249; Gettys, The Law of Citizenship in the United States (1934) 3;

McGovney, Our Non- Citizen Nationals, Who Are They? in Radin and Kidd, Legal Essays

(1935) 323; Wilson, Gradations of Citizenship (1939) 33 Am. J. Int. L. 146. An outstanding

German monograph on the modern distinction between nationality and citizenship (Staats-

angehörigkeit and Bürgerrecht) is Lessing, Das Recht Der Staatsangehörigkeit und

die Aberkennung der Staatsangehörigkeit zu straf- und sicherungzwecken (1937).

A pertinent discussion by a South-American scholar is: 2 Moreno Quintana, El Sistema

Internacional Americano (1926) 314-5.

29. McGovney, supra note 3, at 235.

30. Law of Nationality and Naturalisation of January 19, 1934, repealing the lex

Vallarta of May 28, 1886. See Koessler, The Reformed Mexican Nationality Law (1943)

5 La. L. Rev. 420. In order to be a citizen, a Mexican must be over twenty-one years of age

if not married and over eighteen years if married, with the further requirement, in either

case, that he possesses the means of a decent living.

31. The allen vote existed as late as 1926 in Arkansas. See Aylsworth, The Passing of

Alien Suffrage (1931) 25 Am. Pol. Sei. Rev. 1 14. For a contemporary survey of the various
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mount to the possession of citizenship, a question which seems to have

been finally decided in the negative. »^ A similar dispute arose with

regard to a somewhat reverse proposition, namely, that since women

may be Citizens in this country, they should as such be entitled to the

suffrage. While the Supreme Court of the United States decided in

the negative, 33 an amendment to the federal Constitution satisfied the

Claim of the feminists. 34
^

The first precedent in the line of republican constitutions which

used the term "citizen" substantially in the narrower sense, seems to be

repre^ented by the French constitutions of 1793, 1795 and 1799,3^

which in contrast to the French Constitution of 1791, distinguished

between a Franqais generally and a citoyen. The latter term designated

the Frenchman who possessed the qualifications prerequisite to the

vote.36 Citizenship in this sense was also mentioned in the original

Code Napoleon. 37

For a time during the nineteenth Century, there was a tendency in

France to distinguish between two kinds of naturalization. Grande

naturalisation conferred the legal position of a citoyen; peilte naturah-

sation made the former alien a Frenchman without the right to vote.

In this country, limited distinctions exist between the Status of born

and naturalized Citizens in that only a born Citizen may become Presi-

dent 39 or Vice-President 4^ of the United States, while a naturalized

Citizen may expatriate himself by extended residence abroad.-*^

State laws on the alien vote see Bernheim, The History of the Law of Aliens from the

Standpoint of Comparative Jurisprudence (1885) 150.

32 Lanz v. Randall, 14 Fed. Cas. 1131, No. 8,080 (C. C. D. Minn. 1876); Minneapolis

V. Reum, 56 Fed. 576 (C. C. A. 8th, 1893); Petition of Sproule, 19 F. Supp. 995 (S. D.

Calif. 1937).

33. Minor v. Happersett, 21 Wall. 162 (U. S. 1874).

34. U. S. Const. Amend. XIX.

35. Printed in DuGUiT and Monnier, Les Constitutions et Les Principales Lois

Politiques de LA France Depuis 1789 (3rd ed. 1915) 66, 78, 118.

36. McGovney, French Nationality Laws Imposing Nationality at Birth (1911) 5 Am.

J. Int. L. 325, 327.

37. Prior to the amendment of 1889, Art. 8 referred simply to a Frenchman (Fran?ais),

while Art. 7 referred to the capacity of a Citizen (qualite de citoyen), and provided that the

exercise of civil rights should be independent therefrom. In view of the influence of French

law upon the legal developments in Latin-American countries, it is fair to assume that con-

stitutional provisions in those countries which employ the term "citizen" in a narrower

sense may be traced to the French constitutions. See 2 Moreno Quintana, loc. dt. supra

38. Ancel, The French Law of Naturalization (1936) 10 Tulane L. Rev. 231, 234.

39. U. S. Const., Art. II, § l.

40. U. S. Const. Amend. XII.

41. The Nationality Act of 1940 provides for loss of nationality by naturalized Ameri-

cans who reside abroad for extended periods under specified conditions. 54 Stat. 1170,

8 U S C §§804 et seq (1940). The previous Statute created only a rebuttable presumption

of voluntary expatriation. 34 Stat. 1228-9 (1907), 8 U. S. C. § 17 (1940). Such loss of
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Hitler's Secretary of State for the Interior, Stuckart, suggested as
an anti-Semitic device the Nuremberg laws, which established a grada-
tion among those who were simply Staatsangehörigen or nationals of

the Reich, and those who possessed the racial qualities which were re-

quired for the possession of the privileged Status of Reichshurger or
Citizen of the Reich.^'^ These laws substantially duplicated the sixteenth-

century Spanish enactments, instigated by the Inquisition, which made
the possession of Christian blood a requirement for the Status of civis

pleni juris or füll citizenship. '*3

Citizen versus Colonial Subject; the American Non-Citizen
National

An application of political ethics not to be confounded with racial

discrimination is a gradation of nationality employed by a country
Standing on a high level of civilization, which attaches to its sovereignty

a territory with a backward population, to avoid granting the latter a
füll share in the self-govemment of the former.'*'* For this reason

nationality should not be confused with revocation of nationality under 8 U. S. C. § 738,

where naturalization was fraudulently procured. By § 738c, removal abroad within five

years of naturalization is prima facie evidence of a lack of Intention, at the time of naturali-

zation, to become a permanent Citizen of the United States.

The constitutionality of the current provisions for loss of nationality has not been

passed on by the courts, and earlier cases [see, e.g., Luria v. United States, 231 U. S. 9

(1913)] dealing with cancellation of naturalization under older laws are not necessarily in

point. For a discussion of the problem, as it stood before the Nationality Act of 1940, see

Flournoy, Revision of Nationality Laws of the United States (1940) 34 Am. J. Int. L. 36, 40-5.

And see Osborn v. United States Bank, 9 Wheat. 738, 827 (U. S. 1824); United States v.

Wong Kim Ark, 169 U. S. 649, 703 (1898); Johannessen v. United States, 225 U. S. 227, 241

(1912); Schneiderman v. United States, 320 U. S. 118 (1943); Baumgartner v. United States,

322 U. S. 665 (1944) ; Knauer v. United States, 66 Sup. Ct. 1304 (U. S. 1946). Related discus-

sions are: Preuss, Denaturalization on the Ground of Disloyalty (1942) 36 Am. Pol. Sei. Rev.

701;Cable, Loss of Citizenship: Denaturalization : The Alien in War-Time (1943) 12;

Stein, Revocation of Citizenship—"Denaturalization" (1944) 28 Marq. L. Rev. 59; Burke,

Interpretative Results of Wartime Denaturalization Proceedings (1944) 18 So. Calif. L. Rev.

110; Note, Recent Trends in Denaturalization in the United States and Abroad (1944) 44

CoL. L. Rev. 736; Balch, Denaturalization Based on Disloyalty and Disbelief in Constitutional

Principles (1945) 29 Minn. L. Rev. 405.

42. Garner, Recent German Nationality Legislation (1936) 30 Am. J. Int. L. 96; Janow-
SKY and Pagen, International Aspects of German Racial Policies (1937) 142-3;

Loewenstein, Government and Politics in Germany in Shotwell, Governments of Conti-

nental Europe (1940) 514. For a Nazi view, see Koellreutter, Grundfragen unserer Volks-

und Staatsgestaltung in Meier-Benneckenstein, Schriftender Deutschen Hochschule
für Politik (1936).

43. De Los Rios, Spain in the Epoch of American Colonization in Griffin (ed.), Con-
cerning Latin American Culture (1940) 25, 40-2.

44. The rationale is that the backward people must be "educated" to the art of seif

government. Kelsen in one of his earlier works considered this gradation inconsistent with

democracy, as then defined by him. Kelsen, Allgemeine Staatslehre (1925) 161.
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^A TtaK/ Hktineiiish between a Citizen and a colonial subject."

^T.? NationilitriT^ sanctions the distinction between

A li^ nrdSStv induding American citizenship, and Amencan

^SaTty dToS'C rican citizenship.« In terms of this Statute

r^lTan citizSip embraces in addition to those privileges and (or)

RJnös before the independence of the Philippine Islands are the

mos?crpia.ous recent specimen of American non-cit.zen nat.onals

-

ThL been suggested that before a special Statute made Amencan In-

Lns citTzen" they should have been considered non-cit.zen nat.onals

Se UnU^^ltate^^

2 ii. at 2, 3; Royal Institute of
I^^-«/^™';^^

fj RovIl "nst.tute op International

(Information Dep't Paper No. 25 London 1940)
f

•

^°J^^ '^"J ^^ 27, London, 1940)

kpEAIKS, THE ITALIAN C«--- EM"KE
(^^

O^at,^^^^^^^ •

^ p^^ ^^^ ^

55; Valeriani v. Amuna Bekri Sichera, 1935 l^-^'

J'™" . ^ Kingdom of the Nether-

ds. 283 (1935). The discussion of -"/"^'"^^^P^-^"/,'^'"!?;"^^^^ L Droit Interna-

.andsbyFran,ois^XeP«W«».«^^^^^^^^^^^^

TIONAL, RECEUIL DES COURS 283
^J»'

'= P™
PoMMISSION UNITED STATES AND GERMANY,

1 ne leriu ri
c<-^tP<; nf America, and embraces not only citi-

^::7tti:^l^:^l^^^^^^^-^'-^ «f other abori.ina. tribes or

native tloplesTthe United States and of its territories and possess.ons.

See also Hackwort«, loc. M.su^a note 28.
^^ ^^^ ^.^^^^.^^ ^^ ^^^

secir^r^t::••'irn^ÄT^-—-- "-) - -• ^- '- ^- ^"' "'•

allegiance to the United btates. . .
.

.

^^^herwise non-citizen nationals. were

"Citizens, bee buspinc V. v.u y o.n 9 r«;; n N Y 1941).

'"'
Ne'ed for new appUcations of this category may arise with retard to the native popula-

tion
K-nent bLs acquired by this

c^'^^^^f'>^:iZ''^^ Id" "istrative Decision

51. McGovney. op. cü. supm note 28'
^t
JM^^e

g^^

by PRIEST, UNCLE Sam's Stepchildren (1942) 198.
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ö

history denied to native-bom free Negroes the Status of American
Citizens ^2 but nevertheless held them eligible for the diplomatic pro-
tection of this country ^^ seem not to have realized the technical possi-
bility of construing their Status as that of non-citizen nationals, al-
though, with regard to declarant aliens or aliens with First Papers,^^
Secretary of State Marcy, in his note of September 26, 1853 concerning
the Koszta affair, appears to have raised the point that a person may
be a national of the United States, without being an American Citizen. ^^

The prevailing opinion seems to be that declarant aliens are not Ameri-
can nationals, since it has been settled that they are not within this
country's diplomatic protection, ^^ and those anomalies which previously
singled out their conditions from that of other aliens no longer exist.

Permanent Allegiance

Reference to a duty of "permanent allegiance" is not a happy way
of defining nationality in the sense of a Status under international law.
Such a definition envisions a specific distinction between the "perma-
nent" relation of nationality and the "temporary allegiance" " required
öf resident aliens,^« and so keeps alive the largely-abandoned maxim
"once a subject, always a subject." ^^ However, a national can now
generally expatriate himself, at least by naturalization in another

52. Dred Scott v. Sandford, 19 How. 393 (U. S. 1857). And see Swisher, American
CONSTITUTIONAL DEVELOPMENT (1943) 247.

53. See the paraphrase of Secretary of State Marcy's Instruction of January 18, 1855
in the case of Lucien Mateo v. Mexico, 3 Moore, International Arbitrations 2461-2.
That Paraphrase reads in part: ".

. . [I]n the view of high judicial authority, . . . persons
of African descent could not be regarded as entitled to füll rights of citizenship . . . AI-
though ... the consul could not certify that they were Citizens of the United States, . . .

he might certify that they were born in the United States and were free, and that the
government would regard it as its duty to protect them, if wronged by a foreign govern-
ment. ..."

54. Koessler, Rights and Duttes of Declarant Aliens (1942) 91 U. of Pa. L. Rev. 321.
55. Id. at 324-5.

56. Id. at 328-9.

57. See Carlisle v. United States, 16 Wall. 147, 154 (U. S. 1872). Cf. Perkins v. Elg,
307 U. S. 325, 334 (1939), where "expatriation" is explained as "the voluntary renunciation
or abandonment of nationality and allegiance," thus apparently separating "allegiance"
from "nationality."

58. See De Jager v. Attorney General of Natal (1907) A. C. 326, critically discussed by
Baty's note in (1908) 33 The Law Magazine and Review 214. And see Rex v. Joyce,
62 T. L. R. 57 (Ct. Cr. App. 1945), (1946) 46 Col. L. Rev. 319, where the doctrine of
allegiance was applied to an allen possessing a fraudulently obtained passport issued by the
sovereign claiming allegiance.

59. England abandoned the feudal concept of indissoluble subjection by legislation in
1870. See 1 Westlake, International Law (2d ed. 1910) 206, where it is said that "perma-
nent allegiance" as a technical term for the tie between a State and its nationals does not
mean that the tie cannot be severed, but "that so long as it continues it exists whether the
national is for the moment in the territory of his State or abroad."
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State-«» most states make such denationalization automatic." While

the existence or absence of such a provision is generally a matter ot

domcstic law, the so-called American doctrine of voluntary expatriation

in effect postulates loss of original nationality on naturalization else-

where as a pfinciple of international law.- The Amencan doctnne was

substantially, if not in terms, enforced by the Franco-Turkish Mixed

Arbitral Tribunal after the First World War,«' although not granted

acceptance at the Hague Conference of 1930."
r -, , ,j,,

The term "allegiance" in itself has become archaic. In its feudal

setting "allegiance" denoted a reciprocal correlation of mterconnected

riehts änd duties. But in modern states the obligations of the national

to the nation are unconditional, rather than contingent upon the

state's compliance with corresponding duties. Only in isolated in-

stances do modern writers consider the relation between the national

and his State as contractual." Furthermore, the national of a State is

eenerally not entitled to claim protection as a matter of right. 1 he

State has a right, as against other states, to exercise d.plomatic protec-

tion in his behalf, but not a duty toward the national.«« In this country

60 See Flournoy, Naturalization and Expatriation (1922) 31 Yale L. J. 702, 848;

Flournoy, Expatriation (1931) 6 Encyc. Soc. Sciences 3; Tsiang, The Quest.on of Ex-

PATRIAT^N IN AMEHICA PRIOR TO 1907 (1942). See also Macken.,e V Hare, 239 U. S. 299,

307 «^ «g. (1915) ;£=cfarte Griffin, 237 Fed. 445 453 (N.D.NY. 1916)

61 See e t Section 401(a) of the Nationality Act of 1940, 54 Stat. 1168, 8 U. S. C.

I 801(a) (19'40)."This is sometimes called the "French principle," because itsfirst statu-

tory enactment was contained in the French Constitution of September 3, 1791, Tit. II,

Art 6, |l,reprinted, DuGUITandMoNNiER,»^«*. s«franote35,at6.

62 This American policy found the most forceful legislative expression m the Expatria-

tion Act of July 27, 1868; 15 Stat. 223 (1868), 8 U. S. C. | 800 (1940), partly quoted by

Koessler, op. eil. supra note 30, at 427, n. 36. This Act has not been abrogated by the Na-

tionality Act of 1940. For the recent repeal of a similar provision in the Mexican legislation,

^^^63
Apostolidis V. Turkish Government, 8 Recueil des Decisions des Tribunaux Arbi-

traux Mixtes 373, 375, Annual Digest of Public International Law Cases (1927-1928)

64 Flournoy Nationality Convention, Protocols and Recommendations Adopted by the

First Conference on the Codification of International Law (1930) 24 Am. J. Int. L. 467
^

65 See ßg 1 Weiss. Droit International Priv6 (2d ed. 1907) 8. Contra (and in

this expressing the general view): 1 Niboyet, Trait^ de Droit International PRivfe

66 See 1 Oppenheim, International Law (Lauterpacht's 5th ed. 1937) 505. An ap-

narent exception is Article 112 of the German Weimar Constitution which reads "All Ger-

man Citizens within and without the boundaries of the Reich have the right of protection

by the Reich against foreign countries." McBain and Rogers, The New Constitutions

OF Europe (1922) 198 This provision was literally taken from Art. 3, § 6 of the previous

amoerial) German Constitution, discussed in 1 Laband, Das Staatsrecht des Deutschen

Reiches (5th ed. 1911) 152, and n. 2. Laband believed that Art. 3, § 6 of the Imperial Con-

stitution was a right, technically, of the German Citizen against the Reich. See Slaughter-

House Cases, 16 Wall. 36, 79 (U. S. 1873). But see Isay, Die Staatsangehoerigkeit

Juristischer Personen (1907) 37.
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a definite practice has been establlshed that in certain typical situations

diplomatic protection should normally be denied in spite of the Ameri-

can nationality of the applicant."

Deprived of one of the essential ingredients which went into its

feudal meaning, namely of the subject's right to claim his lord's protec-

tion, and also minus the whole general background of the one-time

feudal Society, "permanent allegiance," referred to in a modern defini-

tion of nationality, cannot be more than a synonym for "nationality." ^^

It has become a mystic concept which dims, instead of clarifying, defini-

tions. Most people have a working knowledge of the meaning of "na-

tionality," but even scholars are at a loss to explain "allegiance."

Characteristically, the Harvard Research on Nationality suggests de-

fining nationality as "the Status of a natural person who is attached to

the State by the tie of allegiance," ^^ and then muddies the picture by

saying

:

"No attempt is made in this draft to define the meaning of alle-

giance. It may be observed, however, that the 'tie of allegiance* is

a term in general use to denote the sum of the obligations of a natu-

ral person to the State to which he belongs. The draft itself does not

spell out these obligations, since they are quite different in different

societies."
^^

It seems desirable to eliminate "allegiance" from any technical use

and redefine "nationality" in piain words meaning the Status of belong-

ing to a State for certain purposes of international law.^^

The Dual Nature of Sovereignty

Another source of confusion in defining nationality is the concept

that State sovereignty is personal as well as territorial.^^ xhe right-duty

67. Seckler-Hudson, Statelessness (1934) 17.

68. Under this assumption, definitions of nationality, which explain the latter by refer-

ring to "permanent allegiance," are tautological, as suggested supra, p. 000. But they are,

in this respect, not worse than some definitions not referring to "allegiance." See, e.g.,

1 PiGGOTT, Nationality (1907) 6, and 1 Oppenheim, International Law (Lauterpacht's

5thed. 1937)511.

69. Article 1 (a) of the Harvard Draft (1929) 23 Am. J. Int. L., Spec. Supp. 13.

70. Id. at 23.

71. In passages where the English text of the Treaty of Versailles referred to "na-

tional," the French one did not always use the term nationaux, but sometimes synonymously

employed the word resortissants which means "belonging to." Therefore Isay, Die Pri-

vaten Rechte und Interessen im Friedensvertrag (3rd ed. 1923) 46-7, challenged the

correctness of the occasional attempt to distinguish, in the application of the Treaty of

Versailles, between nationaux and resortissants. Cf. Schwarzenberger, op. cit. supra

note 27, at 155-6.

72. 1 Zitelmann, Internationales Privatrecht (1912) 82. Of course, these two

kinds of Jurisdiction are merged into one in the case of nationals residing within the national

territory.
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relationship between states, with respect to a national of one, is a func-

tion of the personal sovereignty of the State over its nationals. How-
ever, the distinctions between personal and territorial sovereignty are

flexible and not clearly delineated,^^ so that this concept does not con-

tribute to defining nationality as an aggregate of specified rights and

(or) duties.

Nationality as a Formal Category

Nationality is a formal legal category, consisting in a person's Status

of belonging to a State. '^'^ Error seems inherent in any attempt to dehne
the conception by reference to "allegiance" or to any other specific

right-duty relationship,^^ inasmuch as rights and (or) duties which are

attributed to the Status of national, ^^ whether by international or do-

mestic law, will vary geographically and temporally. The concept of

nationality is no more than a formal frame, surrounding a picture of

changeable character.^^

For example, the most conspicuous international function of the

nationality concept is the right of a State to extend protection to its

nationals abroad. ^^ In exceptional cases a State is permitted to exercise

protection over individuals not its nationals,^^ or, conversely, it may
be excluded from the right to protect those of its nationals who belong

73. How far a given State intends to Stretch its personal Jurisdiction or sovereignty

with regard to nationals abroad is a matter of domestic law; whether its respective claim is

justified, in relation to other 'states, is a matter of international law. Illustrative of the

claim of the American domestic law concerning the extent of the personal sovereignty of

this country over Citizens abroad are Cook v. Tait, 265 U. S. 47 (1924) (taxability), and
Blackmer v. United States, 284 U. S. 421 (1932) (subpoena served abroad).

74. McGovney, supra note 3, at 232-3. See also 2 Calvo, Le Droit International
(5th ed. 1896) 24; Burckhardt, Dte Organisation der Rechtsgemeinschaft (1927)

361-2.

75. This is one of the errors in Lessing's definition of nationality as the relation between

an individual and a State by virtue of which the latter is entitled to protect the former

abroad, and is bound, in addition, to permit his residence on its territory, with the resulting

Prohibition of banishment of a national from the whole national territory and the resulting

duty of receiving back a national deported from a foreign State. Lessing, op. cit. supra

note 28, at 148.

76. Nationality, as distinguished from citizenship (in the narrower sense referred to

supra, p. 63.) though primarily a conception with an international function, is often bor-

rowed as a convenient attachment for certain strictly domestic purposes, as in statutory

provisions making nationality a requirement for admission to certain public offices or quasi-

public or even private professions. Lessing, op. cit. supra note 28, at 148, n. 2, in this con-

nection speaks of an "accessory" {i.e., "secondary") effect of nationality.

77. Jellinek, System der Subjektiven Oeffentlichen Rechte (1905) 117.

78. "One of the most important and delicate of all international relationships, recog-

nized immemorially as a responsibility of government, has to do with the protection of the

just rights of a country's own nationals when those nationals are in another country."

Hines v. Davidowitz, 312 U. S. 52, 64 (1941).

79. 1 Oppenheim, International Law (Lauterpacht's 5th ed. 1937) 514 et seq.

.f.

to a particular category.^^ But normally it is only through the inter-

vention of the State of their nationality that private persons are able to

obtain redress against injuries inflicted upon them by a foreign State in

violation of international law.^^ However, there is a trend toward per-

mitting private persons to raise international claims without the inter-

mediate agency of a state.^^ Materialization of this proposition would
render the Institution of diplomatic protection obsolete, if not formally

abolished. But nationality would remain a living concept as long as

any legal consequences are attached to the status of belonging to a

State.

As a further example, it is sometimes said—either unconditionally

or with qualifications—^that a country is prevented by international

law from forcing military Service upon nationals of another State. The
validity of this Statement appears doubtful, in view of numerous and
important precedents to the contrary.^^ Assuming a restatement to

harmonize international law with the practice of states which draft

certain categories of aliens, nationality, though no longer implying the

national's exemption from military Service for a foreign state, would

retain conceptual Utility.

International Function of the Nationality Status
VERSUS Its Domestic Determination

According to the principle of the domaine reserve, the acquisition

and loss of nationality is determined by domestic rather than by inter-

national law.^^ Of the numerous complications ^^ that may result from

80. It is unlikely that any international tribunal would have recognized a Nazi claim

of an alleged right to protect German Jews abroad.

81. Said the Permanent Court of International Justice in its judgment of February 28,

1939 concerning the Panevezys-Saldutiskis Railway case: ".
. . [I]n the absence of a special

agreement, it is the bond of nationality between the State and the individual which alone

confers upon the State the right of diplomatic protection. . .
." P. C. I. J., Ser. A/B, No. 76

at 16 (1939).

82. See Hudson, The Permanent Court of International Justice, 1920-1942

(1943) 395-6; Wright, Human Rights and the World Order (1943) 16; Bisschop, Na-

tionality in International Law (1943) 37 Am. J. Int. L. 320. However, Article 34 of the new

Statute of the International Court of Justice, in part provides: "Only States may be parties

in cases before the Court."

83; Koessler, Rights and Duties of Dedarant Aliens (1942) 91 U. of Pa. L. Rev. 321, 329;

Fitzhugh and Hyde, The Drafting of Neutral Aliens by the United States (1942) 36 Am. J. Int.

L. 369; Delaney, The Alien Enemy and the Draft (1943) 12 Brooklyn L. Rev. 91; Koessler,

The Reformed Mexican Nationality Law (1943) 5 La. L. Rev. 420, 428-9.

84. 3 Hackworth, Digest of International Law (1942) 1. A frequently cited

dictum is the advisory opinion of the Permanent Court of International Justice, February 7,

1923, in the case of the Tunis-Morocco Nationality, P.C.I.J., Ser. B, No. 4 at 24 (1923).

See also Question concerning the Acquisition of Polish Nationality, P.C.I.J., Ser. B, No. 7

at 16 (1923) and G. L. Solls v. The United Mexican States, U. S. Mex. Claims Comm.,

Oct. 3, 1928, Docket No. 3245, reprinted in (1929) 23 Am. J.Int. L. 454. See also the



-w—"^pim^"»"

s^

72 THE YALE LAW JOURNAL [Vol. 56 : 58 1946] "SUBIEGT," "CITIZEN," "NATIONAL" 73

this principle, the most important revolve around the man without a

count
y"' - änd the sujet mixte- These anomalies are frequently

caused by divergence between thei«5 soli and the>5 sangmms,^' con-

™tly applicable to the same individual, pursuant to the principe

of r7seJed domain. which in this respect would seem to become self-

deS^ For example, an individual born in a country applymg

jus san!uinis, of parents who are nationals of a country appl^y:"^^;

soll would acquire neither the nationality of his country of b.rth nor

the nationality of his parents, but be born as a
«f

Reless personCon-

versely, an individual born in a j«5 soli country of parents who are na-

tionals of a>5 sanguinis country would be born with the embarras de

Zl^sse of possessing two nationalities. Double nationality may dso

be caused by the divergence between two domestic laws one of which

substantially identical Statement in United States v. Wong Kim Ark 169 US 649,668
substantiauy laeniica.

d scussed by Hyde,
(1898), referred to in Perkms v. Elg, 307 U. b. iii, ö^y uvoy;

The Supreme Court of the United States as an Expositor of Intermtronal Law (1937) 18 The

Br TISH Yearbook OF INTERNATIONAL LAW 1, 13-4. Heinrich Tr,epel suggested that

fn^rnation^l faw by Blankettsaet.e assigned the determination of the -t-onahtV
^^ttirr

the several domestic laws. Triepel, Völkerrecht und Landesrecht 1899 220^ Farther

eachTng thanThose attempts at harmoni^ing the domestic domain prmaple w,th the general

ysemo international law, rather challenging the validity of the ru e .tself
,

.s the foUowmg

Statement by an otherwise unorthodox British writer: "It is somet.mes, mdeed la.d down

hv au^hö s in general terms, that a State has a right to say who are .ts subjects; but it .s

hLdCnece sar"« demonslrate the absurdity of such proposition. The common sense o

I;:rions obvioul limits the power of a nation to sei.e at pleasure the s„b,ects of other

States as its own." Baty, The Canons of International Law (1930) 356.

85 Kunz, Zum Problem der doppelten Slaalsangehoerigkeit (1928) 2 Zeitschrift !• uer

Ostrecht 401 405, imagines the hypothetical case of an Austrian law declarmg all Chmese,

?esWent In Pking, to be Austrian nationals. Williams, Aspects of Modern Inter-

nTtional LAW (1939) 82, submits that "A State could hardly be entitled to enforce m its

Tn Courts aragains't its neighbours some peculiar doctrine of nationality wh.ch was m

TnAict with the'general and customary rules of international

-'-^rto t^rdkonal
.tt^mnt bv an Enelish king in the seventeenth Century to give effect to the traditionai

darr of the Englfsh monarchy to the Crown of France. . .
." Triepel, Internationale

tlliZstaatsangehoerigkeit. 1/1 (1929) Zeitschrift Fuer Auslaendisches Oeffent

LICHES RFCHT UND VoELKERRECHT 184, 196, suggests that it would have been agamst mter-

natbnaUawshould Great Britain, in her Naturalization Actof 1870, have conferred British

nationa ity upon all persons speaking English as their native tongue. He even ventues to

guesTthat such legislation would have been followed by a declaration of war by the United

^'IT "Man without a country," as used here, means a technically
^^f'f\7<=^^°";,

>""*

not one in the Situation of the central figure in Edward E. Hale's story "The Man Without

A Country" (1863). See Seckler-Hudson, Statelessness (1934).

87 Seenote9s«ffaandScHWARZENBERGER,o^«^ sM/>ronote27, atl51.

88' Roughly described, jus soli attaches the nationality Status to the fact of be.ng born

in a country,y .a»g«.«« to the fact of being the son of a national. In this country, and

some others a mixed System prevails, as appears from an inspection of the Nationality Act

of 1940, 54 Stat. 1137 (1940), 8 U. S. C. § 501.

'il'

i

still sticks to the old ruie "once a subject always a subject," while the

naturahzation practica of the other disregards that maxim.^^

The domaine reserve principle in matters of nationality law also

implies that whenever, by international custom or treaty, certain rights

or duties of a State with regard to a given individual flow from the

latter's condition of belonging to that State, a different category of

people will be included according to whether the domestic rules con-

cerning acquisition of nationality are govemed by the jus soli or the

jus sanguinis.

Qualifications of the domestic domain principle have been created by
way of bilateral as well as multilateral treaties.^^ The existence of

qualifications other than treaty provisions, has been alleged by various

sources, but always in a vague language which does not represent a
workable rule of practice.^^ Disregard of the principle in cases where
its practical consequences would be absurd could be technically justified

by recourse to the public policy clause or ordre public exception, which

appears to be applicable beyond the sphere of the conflict of laws in the

domestic field.^^ A similar line of approach is suggested by those who
point to the legal reaction against abuses of the right of sovereignty.^'

Domestic courts in several cases have shown readiness to disregard

89. ScHWARZENBERGER, op. cü. supra note 27, at 155.

90. Outstanding among the latter is the Convention on Certain Questions Relating to the

Conflict of Nationality Laws (1930) 24 Am. J. Int. L., Spec. Supp. 192. However, only a few

States, not including this country, have declared their adherence to it.

91. See memoranda submitted by various governments (especially the United States,

Germany, and the Netherlands) in preparation of the Hague Conference of 1930, supra

note 90, 1 League of Nations, Bases of Discussion Drawn Up for the Conference:

Nationality (1929) 16-8, and the pertinent Statement in 23 Am. J. Int. L., Spec. Supp.

(1929) 24, 26. But cf. 1 Niboyet, Trait6 de Droit International Priv6 Fran^ais

(1938) 101; 1 PiGGOTT, Nationality (1907) 4; McGovney, op. cit. supra note 3, at 233.

2 Hyde, International Law (2d rev. ed. 1945) 1066 seems to suggest a test of reasonable-

ness of the domestic law. In the same sense: Kunz, The Vienna School and Interna-

tional Law (1934) 31.

Recently, an author even went to the extreme of submitting a rather casuistic list of

types of attachment which, he believes, are the factual substratum required by customary

international law, as a condition for the validity of domestic law conferring the respective

state's nationality upon a given category of individuals. Lessing, Los Momentos De Con-

exiön En El Derecho De Nacionalidad, (i94:2) 5 Revista Argentina de Derecho Inter-

nacional (2d Ser.) 150 et seq., 316 et seq.

92. On the applicability of the public policy clause in the field of international law, see

4 Neumayer, Internationales Verwaltungsrecht (1936) 233; Lipstein, Conflict of

Laws Before International Tribunals (1943) 29 Transactions of the Grotius Society

51, 63.

93. Politis, Le Probleme des Limitations de la Souverainete et la Theorie de VAbus de

Droits dans les Rapports Internationaux (1925) 1 Recueil des Cours de l'Acad^mie de
Droit International 1, 77. The German Civil Code, § 226, very narrowly defined as an

abuse of a right, an exercise thereof which is done for the mere purpose of doing härm to

another person.

1^
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a foreign municipal law under which a self-exile, in spite of his own

declared Intention to the contrary,^^ would retain his nationality of

origin.^^ Moreover, there have been cases where an individual, who

had lost the nationality of a State under the latter's domestic law, was

by a foreign court still considered its national.^^ Similarly, the Expa-

triation Act of the United States of July 27, 1868,«^ seems to announce

the principle that this country will disregard any foreign nationality

law under which an individual, irrespective of his American naturaliza-

tion, still retains his nationality of origin.^»

A general exception to the rule of domestic domain in matters of

nationality law is represented by the prohibition of compulsory natural-

ization, which, according to textual authority, forms part of the prevail-

ing customary international law. This prohibition means that no State

is allowed to confer its nationality upon the nationals of another State,

unless the individual himself asks for such a change of his status.^^

Reference may, in this connection, be made to the protests which the

United States in seN^eral instances raised against Latin-American laws

that had introduced automatic naturalization of certain classes of

94. For a comparative law study of the problem of renunciation or waiver of nation-

ality see, Otten, Der Versicht Auf Die Staatsangehörigkeit (1934). "Expatriation"

has been defined as "the voluntary renunciation or abandonment of nationality and allegi-

ance." Perkins v. Elg, 307 U. S. 325, 334 (1939). However, the normal usage of "expatria-

tion" would seem to indicate loss of original nationality through naturalization in another

country.

95. See Caignet v. Pettit, 2 Dallas (234 U. S. 1795) ; 3 Moore, Digest of International

Law (1906) 554; Rajdberg v. Lewi, Supreme Court of Poland, Ist Div., Oct. 31, 1927, An-

NUAL Digest of Public International Law Cases (1927-8) 314-5; and the Argentine

cases referred to by Lessing, op. cit. supra note 91, at 328, n. 93. But see Kurzinsky v.

Kurzinsky, Tribunal Civil de la Seine, July 5, 1939, 34 Revue Critique de Droit Inter-

national 450, 452.

96. See the opinion of Phillimore, L. J., in Ex parte Weber (1916) 1 K. B. 280, 282-3

and of Karl Loreburn in the same case, House of Lords (1916) 1 A. C. 421, 425-6.

97. 15 Stat. 223 (1868), 8 U. S. C. § 800 (1940).

98. See supra note 62. In Elk v. Wilkins, 112 U. S. 94, 107 (1884) it was said that the

Act of July 27, 1868, affirmed "the right of every man to expatriate himself from one coun-

try." The Act was intended primarily as a declaration of the position of this Government

toward foreign-born persons who should have obtained naturalization as Citizens of the

United States, and thus made it clear that this Government no longer recognized the ancient

feudal principle of indissoluble allegiance. Its language, however, appears to be broad

enough to include not only the reverse picture, {i.e., an American who obtains naturalization

in foreign country) but also the case of a person expatriating himself from his country of

origin, without simultaneously acquiring a new nationality, but rather with a view to

becoming stateless. But no authority exists covering such an extended application of the

Expatriation Act of 1868.

99. See Borchard, Diplomatic Protection of Citizens Abroad (1915) 535; 2

Hyde, International Law (2d rev. ed. 1945) 1088. But cf. Lessing, op. cit. supra note 28,

at 193.

A(

I

aliens. The affected countries gradually eliminated those offensive
statutory provisions. ^^

Customary international law has not yet developed an exception
with regard to the population of a territory voluntarily or involun-
tarily changing its sovereign.^oi This general proposition is probably
true also in the case of individuals who at the time of a foreign annexa-
tion of their home territory are residing abroad and thereupon remain
abroad permanent ly.^^s The right of Option, though often granted in
treaties concerning cession of territories, is not established by custom-
ary international law.^^^

No exception from the principle of reserved domain is represented by
the fact that, especially in modern times, the practica of enemy alien
treatment very often disregards formal nationality, by generally
exempting from that treatment certain categories of technically enemy,
but really friendly, aliens, ^04 ^^d on the other hand subjecting to an
extraordinary regime categories of nationals who are not trusted with
regard to their loyalty.^os In these cases it is not the domestic domain
principle, but nationality itself which ceases to be a dominant factor.

Conclusion

^

This articie has attempted to show that "nationality,'* as a concep-
tion of international law, does not mean any specific rights and (or)

100. The reformed nationality law of Mexico of January 19, 1934, dropped the provision
contained in Art. 1/10 of the former law {Lex Vallarta of May 28, 1886). Under the latter,

aliens acquiring real estate in Mexico and failing to make a declaration of retention of their
nationality of origin, thereby automatically became Mexican nationals. See Koessler,

'

op. cit. supra note 30, at 425.

101. But cf. Gettys, The Effect of Changes of Sovereignty on Nationality (1927) 21 Am.
J. Int. L. 268 and Feilchenfeld, Public Debts and State Succession (1931).

^
102. But there is authority to the contrary. ".

. . [I]t is a rule of international law that
when a territory passes to a new sovereign it must, in case of doubt, be assumed that those
inhabitants of the territory in question, who are not domiciled . . . there do not acquire
the new nationality." Peinitsch v. German State (Germany-Jugoslavia Mixed Arbitral
Tribunal, 1922) Annual Digest of Public International Law Cases (1923-4) 227-8.
And see Hofmannsthal and Berger, International Protection of Axis Victims and
Revindication of Their Property Rights (1942) 3; Hofmannsthal, Austro-Hungarians
(1942) 36 Am. J. Int. L. 292, 293.

103. General discussions of the right of Option are: 1 Kunz, Die Völklerrechtliche
Oftion (1925); 2 id. (1928); Wambaugh, A Monograph on Plebiscites (1920).

104. Koessler, Enemy Alien Internment (1942) 57 Pol. Sei. Q. 98.

105. See Comment, Alien Enemies and Japanese Americans (1942) 51 Yale L. J. 1316,
1336. The restrictions applied to suspect ethnological or other groups of Citizens should not
be confused with punitive measures taken against "Citizens who associate themselves with
the military arm of the enemy government, and with its aid, guidance and direction enter
this country, bent on hostile acts. ..." United States ex rel. Quirin v. Cox (the Haupt
case), 317 U. S. 1, 37-8 (1942).

>
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duties, nor an aggregate of either or of both,^«« but is a purely formal

proposition. It designates the Status of a person s belonging to a State,

with particular reference to international relations among states con-

cerning this person. In a world divided into states it is the function of

the nationality concept to apportion the global popu ation among the

several nations.^^^ Each State has both a territorial and a personal

sovereignty ''^ The "nationals" of a State are those who are under its

personal sovereignty, that is attached to it irrespective of the fact ot

their physical presence at a given moment.^«« In a world without states

(or if the "Cardenas doctrine" ''' were accepted as estabhshed interna-

tional law) the nationality conception would lose its above-dehned

present meaning.^^^ But a realistically anticipated future world will

not be able to do away with the legal concept of nationality, though it

may be expected that specific rules of international law will assume

paramount importance among the factors determining the acquisition

or loss of nationality, thus depriving the domestic domain prmciple of

its present Controlling importance. It would also seem to be no un-

reasonable guess that domicile rather than birthplace or filiation may

in the future be the favorite fact of attachment for the acquisition ot

nationality.
^^^

106. But see the curious proposition in Isay, Die Staatsangehörigkeit der juristi-

CHEN Personen (1907) 42, 44r-5, substantially submitting that none of the specific cnteria of

nationality, usually ascribed to that concept, is characteristic or essential to it, but that their

aggregate constitutes the essence of nationality.

107 Burchardt, Die Organisation Der Rechtsgemeinschaft (1927) 361-2,

Steiger, Die Staatsangehoerigkeit Der Handelsghelischaften (1931) 13-4.

108 "If one resolves the dualism of law and the State, if one recognizes the State as

legal Order, then the so-called elements of the state-territory and population-appear as

the territorial and personal spheres of validity of the national legal order Kelsen, The

Pure Theory of Law and Analytical Jurisprudence (1941) 55 Harv. L. Rev. 44, 65-6.

109. Isay, op. cit. supra note 106, at 40.
, ^«^ .

,

110. According to Brown, Cardenas Doctrine (1940) 34 Am. J. Int. L. 300, a special

commission of Mexican lawyers has thus formulated that doctnne:

"Nationality, as a personal Status, has füll juridical eflfect only within local

Jurisdiction. It lacks extraterritoriality, and its eflfects are therefore suspended in

every instance when a moral and physical person moves to foreign soil.
• •

•"

111 This idea seems to underlie the cryptic question which Dante ascnbes to the ghost

of Charles Martel: "Now, say, would it be worth for man on earth, if he were not a citizeni'

VIII Divina Comedia, 115-6, referred to by Spanjaard, Nederlandsche Diplomatieke

En Andere Bescherming In Den Vreemde 1795-1924 (1925) xvi.

112 See Baty The Interconnection of Nationality and Domicile, Wigmore Celebration,

Legal Essays (1919) 187, 197-8, reprinted (1919) 13 III. L. Rev. 363, 373-4; Baty, The

Canons of International Law (1930) 367.

\

i

>



STEPS TO DEFINE OFFENSES AGAINST

THE LAW OF NATIONS

Robert A. Bloom

,^ \)

^^'

^^h^ A \J^

V

,V^\

IMä ! • <:

'

A.<

\

\ i-

v^^

/

^^'

%

( A '

-f
; / ,-, L-^

7

V^'
/

6

i

V̂
K

A^ \

\

Remnted from Western Reserve Law Review, Volume 18, Number 5, July 1967

Copyright 1967 by The Press of Western Reserve Unwersity





STEPS TO DEFINE OFFENSES AGAINST

THE LAW OF NATIONS



1572 [Vol. 18: 1572

Steps To Define Offenses Against

the Law of Nations

Robert A. Bloom

1JrOBLEMS of definition, always important and at times deci-

j^ sive for clarity, are triply compounded when dealing widi the

concept "offenses against the law of nations." Not only is a Cen-

tury to be covered, but the last quarter of it is in futuro, and at no

time during its first three quar-

ters did any significant consen-

sus develop with regard to the

meaning of offenses in inter-

national law. The period

1892-1992 represents a deep-

ening in the meaning of 'of-

fenses/* a broadening and in-

deed a vast change. This

change has been and probably

will be so great that it could

The Author (B.A., Prlnceton Univer-

sity, LL.B., Harvard University), Secre-

tary of the International Criminal

Law Commission of the World Peace

Through Law Center, is a practicing at-

torney in Nassau County, New York. He
has done substantial research and writing

in the area of Crimes Against Humanity
and will assist the Commission in its

contemplated publication of books and

articles on related topics.

be said that the difference in

meaning over the Century has been and will continue to be one of

kind rather than of degree.

Perhaps the most significant of the traditional public and non-

public sources of international law in the development of the "of-

fenses against the law of nations" concept has been the influence of

history and national attitudes. It is quite obvious that certain ideas

and institutions, however needed and even conceived of at any given

time, will not become viable if the time is not ripe. Obviously, it

took Nazi bestiality to make the Genocide Convention possible. In

similar fashion, such historical forces sensitize international aware-

ness of particular problems, emphasize the need for the creation of

new, or the modification of old, offenses, and even help isolate

constituent elements of offenses. This view of the role of history

will be largely an implicit assumption of this contribution.

I. Emphasis on Control of War and Protection
FOR Individuals Through State Responsibility

(1892-1917)

Representing the last quarter-century of relative peace foUowing

\
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the Napoleonic era, this period ended in the catastrophe of World

War I. Judging by the actions of contemporary statesmen, fearful

expeaation of just such a disaster must have been a dominant atti-

tude. Because of this terrible foreboding, there existed a preoccupa-

tion with means to make more civilized the commencement and

conduct of warfare. The goal was the drafting and ratification of

relevant international Conventions of which the Hague Conventions

and Declarations of 1899^ and 1907^ were the most notable.

It takes little more than a glance at the titles of these declara-

tions and Conventions to enable one to evaluate the thinking and

practical accomplishments of the nations involved. The drafters

assumed that there would be future wars and that they would be-

come progressively more terrible if not controUed.® Therefore,

rules were adopted regarding such aspects as the limitation or pro-

hibition of the use of certain weapons, the condua of land and

naval warfare, the determination of the qualifications of belliger-

ents, and the treatment of the sick and wounded.

This is not the place to discuss the degree of compliance with

the terms of these instruments by those ratifying them nor the ex-

tent to which they created new international law or were nierely

declaratory of existing law and custom.' From the viewpoint of

1 Convention for the Pacific Settlement of International Disputes, J^y 29, 1899,

^2 Stat 1779 (1901), T.S. No. 392; Convention Governing the Laws and Customs ot

War^n Land July 29, 1899. 32 Sti. 1803 (1902), T.S. No. 403; Convention for dje

Tdop'on forMÄ Warfare of the Principles of the Geneva Con^"--'^^^^^^

1899 32 Stat. 1827 (1901). T.S. No. 396; Declaration Concernmg the Prohibmon of

Tirowing Explosives From Balloons, July 29, 1899, 26 Martens Nouve- Reoie^l
(^^^^

2) 994; Declaration Concerning the Use of Gas m War July 29, 18^9^ .26 Marens

Nouveai Recueil (ser. 2) 998; Declaration Concerning the Prohibmon of Bullets Which

Expand or Platten, July 29, 1899. 26 Martens Nouveau Recueil (ser. 2) 10Ü2.

2 Among the fourteen Conventions and declarations relevant to this sub)ect adopted

at The Ha^e, October 18, 1907, are: Convention Concerning the Laws ^nd Customs

of War on Und, 36 Stat. 2277 (1910), T.S. No. 539; Convenuon ^^specting the Rights

and Duties of Neutral Powers and Persons in Case of War on Land, 36 Stat 2310

a910) TS No. 540; Convention Concerning Bombardment by Naval Forces in Time

of War, 36 Stat. 2351 (1910), T.S. No^542; Declaration Regard,ng

Discharge of Projectiles and Explosives From Balloons, 36 Stat 2439 (1910), T.S. No.

546. .LT j
3 The introductory language of the Hague

^^^:^^^f^^^^f^F^!^^^^
Customs of War on Land, Oct. 18, 1907. 36 Stat. 2277, 2279 (1910), T.S. No. 539. 3

Martens Nouveau Recueil (ser. 3) 461 statediXonsidenng that, while seeking means

to preserve peace and prevent armed conflicts between naüons it is Iikewise necessary

to bear in mind the case where an appeal to arms may be brought about by events which

their solicitude could not avert . . .
."

4 See the introductory language to the Hague Convention Respecting the Laws and

Customs of War on Land, which includes the following:
jx u rr-u

Until a more complete code of the laws of war has been issued, the High

Contracting Parties deem it expedient to declare that. in cases not mcluded in

(j\ <^" ^*-
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defining offenses, the efforts at The Hague can be seen as an attempt

to control the methods of Interstate warfare — long the central

Problem of public international law. Toward the end of a Century

of relative peace and just prior to the first demonstration that inter-

national war could threaten all civilization, it was not yet possible

to agree that any limitations upon the basic power of states to re-

sort to war should be imposed. The offenses defined at the Hague

Conferences meant merely that once war was chosen as the end of

national policy, the State was not completely free in the use of the

means. It took the lessons of two more world disasters to make

possible some official acts promoting the always-present idea that

most wars themselves should be made illegal.

For similar reasons, the time was not yet propitious to agree

upon (or perhaps even to widely conceive of) any offenses which

could be committed by a State against its own nationals. In addi-

tion, the concept of national sovereignty was then still in its most

undiluted form, preventing praaical consideration of problems such

as how far "superior Orders" and an "act of State" should be recog-

nized as defenses to allegations of breaches of the provisions of the

Hague Instruments and the reserved principles of the law of nations.

Relevant to this theory of sovereignty was the assumption that only

States could be the significant actors in international law. For ex-

ample, Article 3 of the Fourth Hague Convention on Land War"

reads:

A belligerent party which violates die provisions of the said

Regulations shall, if the case demands, be liable to pay compensa-

tion, It shall be responsible for all acts committed by persons

forming part of its armed forces.®

So long as the individual was not seen as having his own interna-

tional Personality, offenses could not easily be defined as either giv-

ing him direa protection or imposing upon hlm direct responsi-

bility.

However, in certain limited areas the "law of nations" imposed

individual responsibility. While treaties may have played a part

at some time and in certain aspeas in the development of the indi-

vidual responsibility concept, by 1892 the concept had passed into

the Regulations adopted by them, the inhabitants and the belligerents remain

under the protection and the nile of the principles of the law of nations, as

they result from the usages established among civilized peoples, from the

laws of humanity, and from the dictates of the public conscience. Id. at 2279-

80, 3 Martens Nouveau Recueil (ser. 3) at 464.

^ Id. at 2277, 3 Martens Nouveau Recueil (ser. 3) at 461.

« Id. at 2290, 3 Martens Nouveau Recueil (ser. 3) at 479.

('""'iä

customary international law. Thus, in spite of the language and

spirit of the Hague Conventions, the principle that indmduaj^l-

diers could be criminally responsible for violations oftHelaws of

^^^and be tried by enemy authorities was recognized.' Also within

the individual responsibility category were such offenses as piracy

and trade in slaves and narcotics.

However, then and perhaps to a lesser extent now, the written

and unwritten laws of war generally were applied to the individual

by means of municipal law.* Many criminal acts such as rape were,

of course, crimes whether committed in wartime or peacetime, and

the Controlling municipal law applied equally during both periods.

However, the pressures of war also led to the creation of special

legislative, administrative, and case law, particularly in such areas

as internal security and economic crimes. Finally, wartime brought

into play that aspea of municipal law which combined interna-

tional and non-international elements — müitary codes and martial

law.

In addition to the crucial problems of definition involved in

war-related offenses, the area of State responsibiüty towards aliens

was sufficiently developed during this quarter-century to be of mter-

est as a basis of comparison with later evolution of the concept.

The source of these rules may have been, to some degree, the desire

of the strong powers to protect their Citizens whüe abroad in weaker

States. Yet, as Jessup states, international law in this ^^ea has been

relatively successful in balancing conflicting interests.'" The nües

regarding State responsibüity, discussed by Jessup, were probably

more effectively imposed by the leading western powers at the turn

of the Century dian is the case today. Jessup said:

Two rules are generally accepted as starting points in the ap-

proach to the determination of a state's responsibility for an in-

iurv to an alien. The first of these is that the ahen^by entering a

for^ign country, subjeas himself to the local law. The second rule

is thft the State is not an insurer of the safety and hves o ahei^.

Offsetting the first rule is the concept of the international stand-

ard which qualifies the supremacy of the local law, including law

Administration, by asserting that the local law is not the last resort

if it falls below the Standard in general or m its apphcation to the

particular case. ... The second rule is qualified by a set of sub-

sidiary rules stating the conditions under which the State is liable

{^FRIEDMANN, THE CHANGING STRUCTURE OF INTERNATIONAL LAW 167 (1964).

8/^. at 167, 246.
,. „ox«x

For a review of this area, see LACHS, WAR Crimbs 9-12 (1945).

10 Jessup, A Modern Law of Nations 96 (1948).
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for an injury to an allen. In general, liability is predicated on

fault ( culpa ).^^

More relevant than the examination of the specific content of

these rules is recognition of the concept that a State had certain

legal responsibilities toward aliens which produced certain rules,

the violation of which could be seen as offenses against the law of

nations. The specific application of these rules, then as now, sought

to protect the person and property of aliens/^ It has probably always

been true that violation of the principles designed to protea the

alien's person as contrasted to those relating to the protection of his

property, could be more readily defined as offenses, and with the

increasing diversity of economic views and conceptions of property

since the 1892-1917 period, it has become even more difficult to

define property offenses/^

Another impact of the rules of State responsibility was, inten-

tionally or not, to focus attention upon the individual. This en-

hanced individual international Status even though, formally, the

allen had to aa through, and at the sole discretion of, his national

State. It is probably impossible to accurately assess cause and effea

in the sphere of international institutions and ideas. However, in-

tuitively it seems that the theory and practice of State responsibility

to aliens must have contributed to the atmosphere necessary for

subsequent progress, not only in individual Status but also in the

shift of perspeaive represented today by such enactments as the

United Nations Covenants and the European Convention^^ System

which seek to give the individual certain rights in international law

against his own State,

. \

IL Emphasis on Initiating War and Protection
Through Individual Responsibility (1967)

The growth and change of meaning of *'offenses against the

law of nations" has been most significant and progressively rapid

11 /i. at 103-04. (Footnotes omitted.) See also BORCHARD, Thb Diplomatic
Protection of Citizens Abroad C1916).

12 Cf. International Covenant on Economic, Social and Cultural Rights, International

Covenant on Civil and Political Rights, and Optional Protocol to the International

Covenant on Civil and Political Rights, 21 U.N. GAOR, 3d Comm. 162-202, U.N.
Doc. A/6546 (1966).

13 For an example of these difficulties in relation to the expropriation of foreign
property, see Banco Nacional v. Sabbatino, 307 F.2d 845 (2d Cir. 1962), rev'dy ild
U.S. 398 (1964).

14 Convention for the Protection of Human Rights and Fundamental Freedoms,
Nov. 4, 1950, 213 U.N.T.S. 221, 224 [hereinafter cited as European Convention}.

Ä
)/*
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in the half-century between 1917 and 1967. A very basic ques^

tion, the role of the individual in international law, received much

attention and elicited important answers. This was cruciai in de-

veloping the meaning of "offenses," since it was relevant to the

Problem of against whom, and by whom, an "offense" may be com-

mitted.

After events such as the two world wars, Articles 227, 297, and

304 of the Versailles Treaty,'' the Leipzig Trials,'" Article 5 of

the German-Polish Convention for Upper Silesia,'' the Nuremberg

Trial,'' several decisions of the World Court,'' and the European

Convention on Human Rights System;'" the individual's Status m

international law has become more firm with regard to both rights

and duties.^' The two world-wide convulsions have shaken, if not

15 Treaty of Peace Between the AUied and Associated Powers and Germany art^.

227 297 304, June 28, 1919. in U.S. THE Treaty of Versailles and After (1947).

Articles 297 and 304 authorized individual nationals of allied states to sue Germany

before mixed arbitral tribunals for damages resulting from Ger^nany s use of extra-

or^ary war measures. Id. at 371, 547. Article 227 contemplated the tnal o Ae

Kaiser for violating international morality and the sanctity of treaties. T^is was the

cornerstone for the modern practice of trial and punishment of indmduals for viola-

tions of international law. Id. at 624.

16 For comment concerning the Leipzig Trials of German World War I cnminals

by the Supreme Court of the Reich, see Glueck, War Criminals, Their Prosecu-

TioN Ai^ Punishment (1944). ,. c moo
17 Erklärung der Deutschen und der Polnischen Regierung zu dem am 15.5.U22

in Genf geschlossenen Abkommen über Oberschlesien, unterzerchnet m Oppeln am

3 6 i922 (R.G.B1. ii, s. 165). See Stone, International Guarantees of Mi-

NORITY rights (1932). Of partlcular interest is the right of mdividual pet^^ion and

how it developed before the Regional Commission and the League Council, la. at

40-45

iSTrial of the Major War Criminals Before the International Military Tribunal,

Nov. 4, 1945 through Oct. 1, 1946, I Nuremburg Offiqal Documents (1947).

The tribunal's judgment appears in id. at 171-366.

19 At times the case of Jurisdiction of the European Comm'n of the Danube, [1927}

PC I T ser B No 14, has been cited as enhancing the Status of the mdividual in inter-

nat/onal law.
'

See also Nottebohm Case, [1955] I.CJ. 4; Jurisdiction of the Courts of

Danzig, [1928] P.C.I.J., ser. B, No. 15; Tunis and Morocco Naüonality Decrees, [1923}

P.C.I.J.! ser. B, No. 4.
.10«;:^

20 European Convention, Nov. 4, 1950, 213 U.N.T.S. 221, m force Sept. 3, 1953.

21 DROST, HUMAN RIGHTS AS LEGAL RIGHTS - THE REAUZATION OF iNDIVm-

TTAT MttmAK RIGHTS IN POSITIVE INTERNATIONAL LAW — GENERAL DiSCUSSION

^ ?ENTATIVE Su^^^^ ON AN INTERNATIONAL SYSTEM OF HUMAN ^GHTS

m65) GLASER INTRODUCTION A L'ETUDE DU DROIT INTERNATIONAL PENAL

1954)- GLUECK op. cH. supra note 16; KATZ, GOVERNMENT Under Law AND TOB

SdUAL a957)! LAUTERPACHT, AN INTERNATIONAL BiLL OF THE RIGHTS OF

^^^1945) NORGAARD, THE POSITION OF THE INDIVIDUAL IN IN-TORNATIONAL

^(1962)^VoLmst^E NEW Aspects of International Law (1928); Remec.

"^ZSoN OF THE INDIVIDUAL IN INTERNATIONAL LAW ACCOKDING TO GROT^S

AND VATTEL (i960); Aufriebt, Personahty tn Internatwnal Law ^1 AM. POL. bCI. KEV

917 a943V Kelsen Collective and Individual Responsibihty m International Law With

pJrti'ulX^ the Punishment of War Crim.nals, 31 Calif. L. Rev. 530 (1943);
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yet toppled, the foundations of the State System known in the nine-

teenth Century. The wars and their aftermaths have increased the

dimensions of State interdependence, have demonstrated the horrors

of unrestrained State sovereignty, and have been among the causes

of the creation of great numbers of new states not entirely bound

by Western European ideologies. All this has tended to weaken the

national State and the "classicaF' rule associated with it, which de-

clared that only states could be subjects of international law. The

various treaties, Conventions, and decisions discussed are some indi-

cation of the individual's emergence to a fuUer international per-

sonality and the corresponding relative decline of the former com-

pletely dominating actor, the national State.

Without question, the national State is still the primary inter-

national Personality. However, regarding individual responsibility

for international offenses, Versailles, Leipzig, and Nuremberg tend

to Strip away the protective shroud of the State and expose the indi-

vidual to responsibility. Similarly, the Upper Silesian Convention

and the European Convention on Himian Rights, inter alia, in-

crease, directly or indirectly, the right, and more importantly, the

power of the individual to protea himself from offenses. Thus, in

1967, we are in the midst of a dramatic transition from the nine-

teenth-century regime minimizing the individual's international per-

sonality to an expanded concept of international justice in which

the individual can be both perpetrator and victim of international

offenses.

A convenient, though not entirely comprehensive, point from

which to observe the current content of "offenses against the law of

nations" is the Nuremberg Charter and the Nuremberg Tribunal's

scheme of "Crimes Against Humanity," "War Crimes," and "Crimes

Against Peace."

A, Crimes Against Humanity

Article 6(c) of the Charter which bound the Nuremberg Tri-

bunal defined crimes against humanity as:

murder, extermination, enslavement, deportation, and other inhu-

mane acts committed against any civilian population, before or

during the war; or persecution on political, racial or religious

grounds in execution of or in connection with any crime within

Korowicz, The Problem of the International Personality of Individuais, 50 Am. J. Int'L

L. 533 (1956).
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the Jurisdiction of the Tribunal, whether or not in violation of the

domestic law of the country where perpetrated ....

Most of these acts would be considered criminal under any System

of law. However, this definition seems to make the relatively new

category of "Crimes Against Humanity" somewhat unique because

of the implicit emphasis upon the commission of aas on a vast scale

and against groups. In other words, perhaps some acts within the

definition — for example, persecution on political grounds — may

not be criminal under municipal or international law when aimed

at an individual, but when addressed to a "civilian population" they

become an international crime.

This emphasis on the collective target was the natural reaction

against defeated Nazism and crumbling colonialism, a reaction

which has set the tone for almost all post-World War II activity

invoiving international offenses. Obviously, the Genocide Con-

vention,^^ adopted unanimously by the General Assembly on De-

cember 9, 1948, is another produa of this reaction. The Conven-

tion defines genocide as:

any of the foUowing aas committed with intent to destroy, in

whole or part, a national, ethnical, racial or religious group as such:

a) Killing members of the group; b) Ousing serious bodily or

mental härm to members of the group; c) Deliberately mflicting

on the group conditions of life calculated to brmg about its phy-

sical destruction in whole or in part; d) Imposing measures in-

tended to prevent births within the group; e) Forcibly transferrmg

children of the group to another group.^*

Unlike Article 6(c) of the Nuremberg Charter, the Genocide Con-

vention does not mention political groups. However, it is broader

than Nuremberg in that the crime is clearly one that can be com-

mitted in time of peace or war.'' In addition the Nuremberg and

Genocide principles coincide in sweeping aside official, and even

ruling, Status as a defense.

A development converse to the coUectivization of the victim in

22 Agreement by the Government of the United States of America, the Provisional

Government of the French Republic, the Government of the United Kmgdom of Great

BrilaTn and Northern Ireland, and the Government of the Union o Soviet Soaahst

Republics for the Prosecution and Punishment of the Major War Grimma s of the Euro-

pea":. Axis, Aug. 8, 1945, 59 Stat. 1544, 1547 (1945 ), E.A.S^ No^472, at 4.
[he-mafter

cited as London Charter]. See also Wright, War Cnmtnals, 39 AM. J. INTL L. 257

(1945).
, ^ . , _

23 Convention on the Prevention and Punishment of the Crime of Genocide. Dec.

9, 1948, in force Jan. 12, 1951, 78 U.N.T.S. 277.

24 Id. at 280.

25 ihid.
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<A,

these definitions has been the attempt of the London Charter and

Nuremberg Judgment to introduce a colleaive dement into the

definition of "pe^petrator" of the crime. Articles 9 and 10 of the

London Charter'" authorize the Tribunal to deckte "a group or Or-

ganization" criminal and then to find individual members guilty of

crime because of membership in such a group or Organization.

The judgment indicated that a criminal Organization was similar to

a criminal conspiracy since both involve Cooperation for a common

criminal purpose.^' A group was seen as a wider and more em-

bracing term than an Organization, though the Tribunal imposed

certain limitations upon the concept of criminal Organization and

29
gföup.

Perhaps the greatest pertinent controversy regarding the defini-

tions of the Nuremberg crimes has centered about the determma-

tion of the criminality of groups and organizations and the related

concept of conspiracy. The difficulty apparently arises because of

the relative ünfamiliarity of non-common law legal Systems with

the concept of conspiracy. Even though the criminality of organi-

zations was limited in the various substantial ways already indicated,

many have had doubts about it. Kelsen feit that it^represented ret-

rogression to primitive notions of collective guilt.'^ Kelsen's fear

is obviously well founded. Unless a limitation in addition to those

imposed by the Nuremberg Tribunal is added, namely, the restric-

tion of criminality to policymakers and leaders of criminal organiza-

tions, grave injustices could occur. It is noteworthy that on De-

cember 11, 1946, when the General Assembly unanimously adopted

a resolutio'n affirming the principles of the Charter and Judgment

of the Nuremberg Tribunal, it omitted reference to the concept of

criminal Organization.'' In addition, the concept of collective guilt

runs counter to the increasing trend toward the individualization of

26 London Charter, arts. 9, 10, 59 Stat. 1548, (1945) E.A.S. No. 472, at 5.

28 Judgment of the Tribunal, 1 NUREMBURG Offiqal Documents 256 (1947).

29 Those limitations were: (1) it must have been "formed or used in connection

with the commission of crimes denounced by the Charter"; (2) membership must have

been in general, voluntary and not as a result of conscription or physical pressure; (3)

the criminal purpose and activities of the Organization must have been so widespread

and well known to members that it could be assumed that, in general, members were

aware of them; (4) the period of membership involved was limited to the duration oj

the Second World War; and (5) it excluded certain sub-groups such as janitors and

menial laborers, who had no direct part in the criminal acts of the main group. Ibtd.

30 Kelsen, Will the Judgment in the Nuremburg Trial Constitute a Precedent in

International Law?, 1 Int'L. L.Q. 153 (1947).

31 1 U.N. GAOR 188, U.N. Doc. A/64/Add.l (1946).
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rights and responsibilities, and no convincing reason for the allow-

ance of such an exception has been presented.

Perhaps the most effective Steps taken thus far in the twentieth

Century toward defining "offenses against the law of nations" within

the general area of "Crimes Against Humanity" have been those in-

volved with the creation of the European Convention for the Pro-

tection of Human Rights and Fundamental Freedoms,^^ its related

institutions, and subsequent protocols.

The Convention consists of a preamble and sixty-six articles

organized into five sections. The preamble refers to the United

Nations Universal Declaration of Human Rights and resolves "to

take the first Steps for the collective enforcement of certain of the

Rights stated in the Universal Declaration."'' Article 1 contains

the Obligation of the parties to secure to everyone within their Juris-

diction the rights and freedoms listed in section 1.'*

The section 1 rights and freedoms are generally those "classic"

civil and political rights which have become accepted in Western

Europe and the Western Hemisphere during the past two hundred

years.'^

Two subsequent protocols are germane to our purposes. The

first signed in Paris on March 20, 1952, consists of six articles, of

which three are relevant.'« The first article deals with property

rights and asserts that every national or legal person is entided to

32NOV 4, 1950, in force Sept. 3. 1953, 213 U.N.T.S. 221. By November 28.

1950 the fol owing had signed die Convendon: Belgium, Denmark France, German

Federal RepubHc, Greece, Iceland, Ireland, Italy, Luxembourg, The Netherlands, Nor-

way tede^n Th; Saar, Turkey, and the United Kingdom. U.N. YearbOOK ON Hu-

MAN RIGHTS FOR 1950, at 418 (1952).

83 European Convention, Preamble, 213 U.N.T.S. 221, 224.

34 ihid.

35They Cover the following: right to life protected by law with certain Pubhc m-

terest limitations on this right (art. 2); punishment (art. 3); slavery ^"^ fo^ced lal^r

(art. 4)- liberty and security of the person except m certain listed cases and m accor-

^aLce with cerTain describedVedures (art 5); safeguards of a ^-^
f
°<1 .P-^ljc cn^^^^^

trial and procedure (art. 6); prohibition against retroacüve criminal guilt ^^th limited

exceptions (art. 7); respect for private and family life, home, and correspondence art

Iwreedom of thoughV conscience, and religion (art. 9); reedom of expression (art

10) Peaceful assembly and association (art 11); marriage (art 12); effective remedies

against violations of Convention rights even if the violator was acung ^ official capacity

(art 13); enjoyment of rights and freedoms without discrimination (art 14); when dero-

gation fiom the rights and freedoms is permissible (art 15); possible limitation on po-

litical rights of aliens (art 16); rebuttal of implication to destroy any of the rights and

freedoms of the Convention (art 17); and no
'^'''''^'^^J''^'>'^1^^

those prescribed (art 18). European Convention, arts. 2-18, 213 U.N.i.b. in, zz^-^^.

36 For a convenient source of the text of the first Protocol see U.N. YEARBOOK ON

Human Rights for 1952, at 411-12 (1954). The Protocol was in force May 18,

1954.
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the peaceful enjoyment of his possessions and that "no one shall be

deprived of his possessions except in the public interest and subject

to the conditions provided by the law and by the general principles

of international law."^^ Exceptions in the public interest are per-

mitted regarding taxes, penalties, and control of property use. The

second article deals with the right to education and provides a duty

to respect the rights of parents to educate their children in accor-

dance with their personal religious and philosophical convictions.

The third article provides for free eleaions at reasonable intervals

by secret ballot under circumstances ensuring free expression.

The fourth protocol consists of seven articles, the main purpose

of which is to add four new rights to those of section 1 of, as well

as protocol number 1 to, the European Convention. These four

are: (1) abolition of imprisonment for inability to fulfill a contrac-

tual debt; (2) freedom of movement and choice of residence within

the State, and freedom to leave any country subject to certain de-

fined public interest exceptions; (3) prohibition of expulsion from,

or denial of right of entry to, the territory of the State of which one

is a national; and (4) prohibition of collective expulsion of aliens.^

Generally more significant than the rights defined in the Con-

vention and in these protocols has been the relatively effeaive en-

forcement machinery provided by the Commission and the court,

analysis of which is not pertinent here.

The most pressing question concerning the European Conven-

tion System is how relevant are its definitions of rights with regard

to the Problem of defining "offenses against the law of nations."

Can the violation of these rights be considered offenses? If so, can

they now, or will they in the future, be considered offenses against

the law of nations?

An attempt to answer these questions on a more general level

will be made later.^® Specifically, the broad ränge of the European

Convention rights makes some of them immediately relevant, and

some of only future relevance. Whether seen from the vantage

point of comparative law and "general principles of law recognized

by civilized nations," of customary international law, or of widely

held moral principles, rights such as those designed to protect life,

outlaw slavery and forced labor, and ensure fair criminal trials are

basic enough to fit any reasonable designation of "offenses." How-

37/^. at 411.

38 The text oi the fourth Protocol, opened for signature in September of 1963, may
be found in ROBERTSON, HUMAN RIGHTS IN EUROPB 265 (1963).

39 See text accompanying notes 48-56 infra.

!>'
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ever, when dealing with such rights as the protection of private

property, the area may be so heavily infused with cultural bias that

they are greatly reduced in their universal applicability.

Regarding the place of the European Convention rights in in-

ternational law, it should be noted that the revolutionary aspect

of the European Convention System is that it can protea a Citizen

against violation of the defined rights by his own State within a

framework of international treaties and institutions. Thus while

the System is limited because of its regional nature, it represents a

dramatic and significant extension of international law in its pro-

tective aspects by inserting itself between the individual and his

state.^^ Certainly for the member nations, violation of the Conven-

tion's rights can be said to constitute offenses against international

law. To the extent that the rights involved can be said to be uni-

versally recognized, their Statement and effective enforcement by

these European states can only help strengthen the claim that these

rights must be the basis of general offenses against the law of na-

tions. Whether those rights which rest upon a more particularistic

basis will ripen into the basis of such offenses cannot now be pre-

dicted with any confidence, but they can be seen as a reference point

for future development.

Comparison with the long-debated and recently adopted United

Nations Covenants on Human Rights can assist in determining the

universality of the European Convention rights and ^illustrate an-

other possible source for the definition of offenses.'' The first

40 The power of the Commission to hear petitions from "any person, noti-govern-

mental Organization, or group of individuals claiming to be the victim of a violation by

one of the High Contracting Parties of the rights set forth in this Convention Euro-

pean Convention, art. 25, 213 U.N.T.S. 221, 236, depends on the deposit of a declara-

tlon by a signatory that it will be bound by the provisions of article 25 in which the

cited language appears.

41 The International Covenant on Economic, Social and Cultural Rights, and the

International Covenant on Civil and Political Rights as well as an Optional Protocol to

the International Covenant on Civil and Political Rights were adopted by the United

Nations General Assembly on December 16, 1966. after having been on the Assem-

bly's agenda since 1954. These covenants were adopted unanimously; the Optional

Protocol was adopted by a vote of 66 for (including most western European countnes

and the United States), 2 against (Niger and Togo) and sev^alabstentions (including

the Soviet Union and all other communist states represented). 21 U.N. GAOR 27-30,

UN Doc A/PV 1496 (1966). For the language of the two Covenants and the Op-

tional Protocol, see 21 U.N. GAOR, 3d Comm., 162-202, U.N. Doc A/6546 (1966).

The Optional Protocol provides for a very mild procedure by which the Human Rights

Committee set up by the Covenant could receive certain limited Communications from

individuals claiming to be victims of violations of any of the Covenants' rights. Its

powers would be limited to communicating to the State involved, receiving that state's

written explanations or Statements, and then forwarding its views to the State and indi-

vidual concerned.
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twenty-seven of the fifty-three articles of the Covenant on Civil and

Political Rights*"^ deal with Substantive rights and the permissible

derogations of them.

A comparison of the language of the European Convention with

the language of the Civil and Political Covenant reveals a very con-

siderable similarity of wording, scope, and subject matter. How-

ever, the United Nations Covenant is more detailed in certain

areas.^* It can therefore be said that, so far as the European Cove-

nants go, they do (in language at least, questions of meaning and

implementation aside) express universal ideas about basic civil and

political rights. The first protocol to the European Covenant, deal-

ing with private property, can indeed be seen as an exception. On
the odier hand, the Civil and Political Covenant does have a stronger

emphasis upon curbing discrimination based upon any form of per-

sonal Status.

In addition, Article 1 of both United Nations Covenants pro-

vides, in identical language, for the right of self-determination of

all peoples and for their freedom to dispose of their natural resources

* without prejudice to any obligations arising out of international

economic co-operation, based upon the principle of mutual benefit,

and international law." This right represents a mixture of eco-

nomic and political concepts and becomes involved in international

polemics concerning expropriation. Logically, this involvement

does not make such a right any less likely to become the basis of an

offense against the law of nations. However, its Insertion in the

United Nations Covenants was clearly the result of the desires of

the "underdeveloped nations" to protect their resources against "im-

perialistic nations." This desire was obviously not a strong faaor

among the signatories of the European Covenant. Thus, for this and

other reasons, "self-determination" may be a less universal concept

42 International Covenant on Civil and Political Rights, Dec. 16, 1966, 21 U.N.
GAOR, 3d Comm. U.N. Doc. A/6546 (1966).

43 These rights concern: seif determination and local control of resources, enjoy-

ment of rights without discrimination; "the inherent right to life" and limitations on
the death penalty; torture and punishment; slavery and forced labor; liberty of person,

arrest, and detention; treatment of detained persons; abolition of imprisonment for

debt; freedom of movement within and betw'een states; expulsion of aliens; criminal

procedure; ex post facto laws and punishment; recognition before the law; interference

with privacy, home, family, and correspondence; freedom of thought, conscience, and
religion; freedom of expression; war Propaganda and advocacy of discrimination; peace-

ful assembly; freedom of association; family and marriage; protection of children; free-

dom to participate in public affairs and to have free elections; equality before the law;

and protection of minorities. Ibid.

44 See, e.g., ibid. (criminal procedure).
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than most other rights expressed in bodi the European and United

Nations Civil and Political Covenants.

Of the thirty-one articles of the Covenant on Economic, Social

and Cultural Rights, ten describe the rights to be protected.'^ The

concepts involved in this covenant are relatively imprecise and nec-

essarily difficult to measure or implement. In addition, it is quite

possible that there is a wider disparity of convictions and achieve-

ment regarding diese rights than those expressed by the Civil and

Political Covenant. Therefore, it seems far less likely that the Eco-

nomic, Social and Cultural Covenant will be a feasible source for

the definition of offenses.

During the League of Nations era, the development of interna-

tional machinery to encourage economic and social Cooperation was

attempted, but little was done to define human rights or to devise

effective means to promote them. However, the United Nations,

from its beginning, has consistently striven to define and promote a

broad ränge of human rights, though with variable results. The

Universal Declaration and the attempts to translate it into the treaty

law of international covenants probably held the Spotlight. Ul-

timately it is quite likely that its work in other areas will have a

greater cumulative impaa on the promotion of human rights.

Some idea of the more successful efforts of the United Nations

is given in General Assembly Resolution 2081 of December 20,

1965.^^ After noting that a previous resolution^^ had designated

1968 as the international year for human rights and asking mem-

ber States and various organizations to devote 1968 to intensified

efforts in the human rights area, the resolution invites all members

to ratify, before 1968, the human rights Conventions already con-

cluded. The resolution called particular attention to Conventions

dealing with the abolition of slavery, forced labor, discrimination

in employment, equal remuneration for men and women, freedom

of association and of the right to organize, discrimination in educa-

tion, genocide, political rights of women, and racial discrimination.

The' same resolution urged the conclusion of the draft Covenants on

Civil, Political and Economic, Cultural and Social Rights just dis-

cussed, a covenant on the elimination of all forms of racial intoler-

45 International Covenant on Economic, Social and Culmral Rights, Dec. 16, 1966,

21 U N. GAOR 3d Comm., U.N. Doc. A/6546 (1966) . Including article 1 just men-

tioned, these rights deal with areas such as: the right to work; "social security"; family

and mothers; Standard of living; education; and cultural life. Ibid.

46 G.A. Res. 2081, 20 U.N. GAOR Supp. 14, at 44-45, U.N. Doc. A/6014 (1965).

47 G.A. Res. 1961, 18 U.N. GAOR Supp. 15, at 43, U.N. Doc. A/5515 (1964).
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ance a covenant on freedom of Information, and a draft declaration

on tiie Status of women so that such covenants could be open for

ratification and accession before 1968.^

In sum, United Nations human rights efforts have been divided

between comprehensive definitions of human rights in an Interna-

tional Bill translated into the form of two legaliy bindmg cove-

nants on the one band, and numerous separate covenants enlarging

upon'some specific aspects of the comprehensive scheme (and add-

ing some others) on the other.

Compared to the European Convention on Human Rights this

United Nations activity has been on a far broader scale. However,

this does not necessarily mean that the United Nations defmitions

of rights are so generally accepted as to be the basis of international

offenses. First, many have not yet been widely ratified. Second,

even though the two general United Nations Covenants are legaliy

binding on the states which ratify them, no effertive enforcement

machinery is provided. Therefore, enforcement is left to the gen-

eral sanctions of international law regarding treaties, which can be

expected to be particularly ineffective here since the rights largely

involve the relationship between the signatory State and its own

subjects. Due to the Omission of effective international enforce-

ment machinery, the United Nations efforts were not subjea to the

discipline imposed upon the drafters of the European Convention

Protocols by the European Convention's enforcement system of

Commission, Court, and Executive Organ. This could very well

have been responsible for the very broad ränge of subjects covered

and for the frequently idealistically sweeping language employed

by the United Nations.

Furthermore, with regard to the rights presented by the Euro-

pean Convention and, a fortiori, the United Nations efforts, there

is a logical (and probably a practical political) gap between the rec-

ognition of certain rights, and the willingness to consider them as

being so basic to international order as to deem violation of them

"offenses against the law of nations." In any event, both the Euro-

pean Convention System and United Nations work in the human

rights field can be seen as sources from which the definition of of-

48 Other human rights areas dealt with by the United Nations include: refugees

and stateless persons, minorities, children, the right of asylum, apartheid, rights and

duties of States including the right of diplomatic intervention, false and distorted news

reports, consent to and minimum age of marriage, prisoners of war, and political pris-

oners.
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fenses can be derived when and if that logical and praaical gap is

bridged.

In addition to the experience of Nuremberg and its related

events and the work of the United Nations, the Geneva Conven-

tion Relative to the Proteaion of Civilian Persons in Time of War*®

is another significant point from which to assess our current Posi-

tion in the definition of offenses in the "Crimes Against Humanity"

Classification. As Greenspan states:

World War II brought to a head the need to regulate by law the

treatment of civilian populations in time of war. The ruthless ap-

plication of the doctrine of total war by the Axis powers inflicted

vast losses and suffering on the civilian populations of powers

against which they waged war. Heightening this cosmic tragedy

were the devilish theories of race superiority which demanded the

extermination of whole groups of civilian populations .... Such

shocking crimes compelled the attention of international lawyers

to the necessity for creating a comprehensive body of law to deal

with such evils, which had hitherto been accorded cursory treat-

ment in a few articles of the Hague Regulations. It is now real-

ized that the laws of war should concern themselves as much with

the civilian populations involved as with the armed forces con-

ducting the hostilities.^^

The Convention applies to armed conflias with or without a

formal declaration of war, to all cases of partial or total occupation

of a party, and to all signatories to the Convention in their mutual

relations, even if they are also engaged in conflict with a non-signa-

tory
'' Certain stated minimum rules of conduct bind a party even

in case of civil wars within the territory of a party.*^' Essentially,

persons proteaed by the Convention are those who, m case of con-

flict or occupation, are "in the hands of a Party to die conflict or

Occupying Power of which they are not nationals." The Con-

vention specifies rights of protected persons and restraints upon con-

flicting states in great detail. Article 27 contains the crux of the

matter by providing:

Protected persons are entitled, in all circumstances, to respea for

their persons, their honour, their family rights, their religious con-

Viaions and praaices, and their manners and customs. They shaU

49 Aug. 12, 1949, [1955} 3 U.S.T. 3516, T.I.A.S. No. 3365, 75 U.N.T.S. 287, in

force Feb. 2, 1956.

BO Greenspan, The Modern Law of Land Warfare 154 (1959).

51 Geneva Convention Relative to the Protection of Oyilian Persons in Tmie of

War, a^ 2, Aug. 12, 1949, [1955] 3 U.S.T. 3516, 3518, T.I.A.S. No. 3365, 57 U.N.

T.S. 287, 288, in force Feb. 2, 1956.

52/^. art. 3, {1955} 3 U.S.T. at 3518, 3520, 75 U.N.T.S. at 288-90.

B3 U. art. i {1955} 3 U.S.T. at 3520, 75 U.N.T.S. at 290.
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at all times be humanely treated, and shall be protected especially

against all acts of violence or threats thereof and against Insults

and public curiosity. ...

Without prejudice to the provisions relating to their State of

health, age and sex, all protected persons shall be treated with the

same consideration by the Party to the conflict in whose power

they are, without any adverse distinction based, in particular, on

race, religion or political opinion.

However, the Parties to the conflict may take such measures of

control and security in regard to protected persons as may be

necessary as a result of the war.^*

56
This Convention brings the Hague System of 1899^^ and 1907

into Step with the lessons taught by intervening history. However,

it is based upon the identical assumption that there will be more

wars and that therefore they should be humanized as much as pos-

sible. The irrelevance of most of the Convention to atomic war is

obvious. However, we have had since 1949 and, unfortunately,

will probably continue to have, non-atomic international and civil

wars for which the Convention will be relevant. In addition, the

rights and duties so extensively defined in the Convention clarify

and expand the concept of international offenses regarding treat-

ment of civilians in wartime.

B. Crimes Against Peace

A second Nuremberg category of crimes, "Crimes Against

Peace," represents an attempt to change or at least Supplement the

assumption underlying the Hague^^ and Geneva Conventions.*^^

The resort to certain kinds of war was itself to be made illegal, not

just the inhumane waging of war. Article 6(a) of the London

Charter^^ reads: "Crimes Against Peace: namely, planning, prepara-

54U art. 27, (1955} 3 U.S.T. at 3536, 3538, 75 U.N.T.S. at 306.

55 Hague Convention on the Settlement of International Disputes, July 20, 1899, 32

Stat. 1779 (1901), T.S. No. 392; Hague Convention on Maritime Warfare, July 20,

1899, 32 Stat. 1827 (1901), T.S, No. 396; Hague Convention on Laws and Customs of

War on Land, July 20, 1899, 32 Stat. 1803 (1902), T.S. No. 403.

56 Conventions on Naval Warfare, Oct. 18, 1907, 36 Stat. 2351-2439 (1910), T.S.

Nos. 542-46; Convention on the Pacific Settlement of International Disputes, Oct. 18,

1907, 36 Stat 2199 (1910), T.S. No. 536; Conventions on Land War, Ort. 18, 1907,

36 Stat. 2277-2310 (1910), T.S. Nos, 539-40; Convention on the Opening of Hostilities,

Ort. 18, 1907, 36 Stat. 2259 (1910), T.S. No. 538; Convention on Submarine Contart

Mines, Oct. 18, 1907, 36 Stat. 2332 (1910), T.S. No. 541; Convention on the Employ-
ment of Force for the Collection of Contract Debts, Ort. 18, 1907, 36 Stat. 2241 (1910),
T.S. No. 537; Convention on the Discharge of Projertiles and Explosives From Balloons,

Oct. 18, 1907, 36 Stat. 2439 (1910), T.S. No. 546.

57 See material cited notes 1-2 supra.

58 See Conventions cited notes 71-72 infra.

59 London Charter, art 6, Aug. 8, 1945, 59 Stat 1544, 1547 (1945), E.A.S. No.
412, at 4.
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tion, initiation or waging, of a war of aggression, or a war in viola-

tion of international treaties, agreements or assurances, or participa-

tion in a common plan or conspiracy for the accomplishment of

any of the foregoing."^^

A brief survey is not the place to attempt an exposition of the

meaning of this momentous definition as interpreted by the Nurem-

berg and subsequent post-World War II war crimes tribunals, by

the great number of commentators, or by United Nations bodies.^^

Stone has sketched the historical background of the Nuremberg

definition as it relates to the Kellogg-Briand Pact, the League, and

the United Nations System in remarkably precise language which

requires little further comment.^' Nevertheless, a discussion of

some lessons of the past and problems of today involving resort

to war may be useful.

The Kellogg-Briand Paa^^ failed to prevent war not only be-

cause it was violated but also because, in spite of its seemingly all-

inclusive language, it left many loopholes and room for argument.

For example, the right of ''self-defense" remained; war could argu-

ably still be waged against non-signatories, and war to enforce m-

ternational obligations was arguably permitted. These and other

gaps existed in the face of such phrases as: the parties condemn "re-

course to war for the Solution of international controversies, and

renounce it as an instrument of national policy in their relations

with one another";'' and ^'the settlement or Solution of all disputes

or conflicts of whatever nature or whatever origin they may be,

61 DROST THE Crime of State Book II Genocide (1959) ;
Harris, Tyranny

ON TRIAL — THE EVIDENCE AT NUREMBERG (1954); JACKSON, THE CASE AG>üNST

THE NAZI WAR CRIMINALS (1946); MAUGHAM, U.N.O. AND WAR CmiBS (1951);

WOETZEL The Nuremberg Trials in International Law (i960); Aroneau,

Les Droit; de L'Homme et le Crime Contre UHumanite, 25 Revue f ^RIOT NTER-

nationale de Sciences Diplomatiques et Politiques (A. Sottile) 187 W^_JU
Biddle Le Proces de Nuremberg, 19 REVUE INTERNATIONALE DE Droit Penal

1 (1948)- Ehard, The Nuremberg Trial Against the Major War CrmtnaU and Ir^

ternationd Law, 43 AM. J. INT'L L. 223 (1949); I^venthal, TÄ. ^^9. Th^ Bmt
60 HARV. L. REV. 857 (1947); Schwelb, Crimes Against Humar^fty. 23 Thb BMT-

ISH YEARBOOK OF Int'L L. 178 (1946); Taylor, The Nuremberg Tr,als, 55 COLUM.

L. REV. 488 (1955); Wright, Ugal Fositivism and the Nuremberg Judgment, 42 AM.

j'int'lL. 405 (1948).

62 Stone Legal Controls of International Conflict 297-304, 331-33 (2d

ed. 1959) . See also Shotwell, War as AN Instrument of National Policy and

ITS RENUNCIATION IN THE PACT OF PARIS (1929).

63 General Treaty for the Renunciation of War as an Instrument of National Policy,

Aug. 27, 1928, 46 Stat. 2343 (1928), T.S. No. 796, 94 L.N.T.S. 57, rattffed July 25,

1929.

64 Id. art. 1, 46 Stat at 2345-46, T.S. No. 796, 94 LN.T.S. at 63.
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which may arise among them, shall never be sought except by pa-

eine means.

In 1947, the General Assembly requested die International Law

Commission to formulate the principles of international law recog-

nized in the Charter and Judgment of the Nuremberg Tribunal

and to prepare a draft code of Offenses Against the Peace and Se-

curity of Mankind indicating the place of the Nuremberg Principles

therein.^^ This attempt to draft such a code has been notably un-

successful. It has foundered on the problem of whether to give a

general or an enumerated definition. The enumerated approach

was abandoned because of the difficulty of ever being sufficiently

comprehensive and the undesirability of limiting in advance any fu-

ture enforcement organ. However, little success has also been ob-

tained with a general definition.®^

The Kellogg-Bnand Pact and the Draft Code of Offenses®^ ex-

periences can justify several conclusions. First, it seems rather

naive to expect that the desire to make resort to war an offense can

be greatly assisted by the codification approach. This opinion is

hopefully not determined by common law training alone, but by

the recognition that the core issues are too all-encompassing, too

little understood, and too enmeshed in basic political passions to be

susceptible of simple legalistic categorization. Second, given such

passions, such complexity, and the absence of effective international

enforcement machinery, the desire to evade even the most perfectly

drawn definition of the offense of illegal war in situations of self-

perceived need will be overwhelming. Therefore, will k not breed

disrespect for laws to define a crime with no reasonable prospect

that it will significantiy control the conduct of those purportedly

subjea to the definition?

On a more specific level, the key difficulty involved in attempt-

ing to define an offense of "Crimes Against Peace" or "illegal re-

sort to war" is the meaning of "war" and "aggression." While the

logical imperatives of the atomic age could Support a definition

which outlawed all resort to violence with no conceivable exception,

66 Id. art 2, 46 Stat at 2346, T.S. No. 796, 94 L.N.T.S. at 63.

66 Formulation of the Principles Recognized in the Charter of the Nuremberg Tri-

bunal and in the Judgment of the Tribunal, G.A. Res. 177, 2 U.N. GAOR Supp. 9, at

111-12, UJSr. Doc A/519 (1947). For the text of the original Draft Code, see Interna-

tional Law Comm'n, Report, 6 U.N. GAOR Supp. 9, at 10-14, U.N. Doc. A/1858

(1951).

67 Stonb, op. cit. supra note 62, at 334.

68 International Law Comm'n, Report, 6 U.N. GAOR Supp. No. 9, at 10-14, U.N.

Doc A/1858 (1951).

the political facts of international society render such an effort fu-

tile. It is not presently possible to take from the national State the

right of self-defense, nor from the international Community the

right to employ violence to suppress a breach of the peace.

Therefore, it is not prohibition of the use of all violence, but

mainly of aggressive violence, which has been the goal.^® Thus,

the issues raised here include: Can the definition of war and aggres-

sion be objective, or must the intent of the actor be considered?

Can key definitions have any lasting meaning when tiiey will prob-

ably be used defensively by the successful user of violence regardless

of whedier he was in fact the "aggressor"? How can tiiere be estab-

lished an impartial international enforcement or interpretive body

to avoid the use of the offense in a purely might-makes-right man-

ner? How far down die policy-making hierarchy can one go in

imposing individual liability for commission of die offense of ag-

gressive war? What should be the place of nulla poena sine lege

once it is assumed that not all kinds of undesired violence can be

clearly prohibited in advance? How far can the nation-state remain

free to determine the "self-defense" character of its resort to violence

before any attempt to define it is vitiated? An attempt to deal witii

some of these questions will be made in the final seaion of this

paper.

C. War Crimes

rXlhe liberty of States to resort to war under customary interna-

tional law is stiU a substantial liberty. With it there survives the

continued importance in international law of the principles gov-

erning the conduct of belligerent States inter se, and of beUiger-

ents and neutral States and traders vts-a-vts each other.

The first source of the modern written law of war is, of course,

die four 1949 Geneva Conventions dealing with treatment of the

Sick and Wounded on Land, or at Sea, Prisoners of War, and Civü-

ian Persons in Time of War.^^ Space allows only a few general

69 For an excellent review of the problems of definition of war and aggression, see

Stone, op. cit. supra note 62, at 304-06.

70U at 303-04.
, ^ j c- i,

•

71 Convention for the Amelioration of the Condition of the Wounded and Sick m
Armed Forces in the Field, Aug. 12, 1949, (1955} 3 US.T^ 3114, T.LA^S. No. 3362,

15 UN.T.S. 31, in force Feb. 2, 1956; Convention for the Amelioration of the Cond,.

tion of Wounded, Sick and Shipwrecked Members of the Armed Forces at Sea, Aug 12

1949! [1955] 3 U.S.T. 3217, T.IA.S. No. 3363, 75 U.N.T.S. 85. '«
(^^Jf '

^^ ^^^ö

Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, [1955] 3

U ST 3316, TI.A.S. No. 3364, 75 U.N.TS. 135. in force Feb. 2, 9 6; Convent

Relative to the Protection of Civilian Persons in Time of War, Aug. 12 1949, [U55J 6

U.S.T. 3516, T.I.A.S. No. 3365, 75 U.N.T.S. 287, in force Feb. 2, 1956.
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comments about these G>nventions7^ They represented an attempt

to fill some gaps in prior Conventions primarily revealed by the

Horrors of World War II and the international "incidents" of the

1930's;'

The responsibility of the individual for commission of war

crimes, a principle of international customary law for many years,

was made quite explicit by the Convention on the Sick and Wounded

in the Field/'* Provision is made for the transfer of such persona

to another contracting party for tna.V^

The four Geneva Conventions in general, and the language just

quoted in the footnotes in particular, illustrate the organic growth

of the definition of offenses. As already noted, at the time of the

1907 Hague Conventions, individual responsibility for war crimes

was accepted. However, the principle was apparently of neither

sufficient strength nor timeliness to be incorporated expressly in the

Hague Conventions. The heinousness of the war crimes of World

War II contributed to the pressures for clear recognition of indi-

vidual responsibility which resulted in the Nuremberg Charter defi-

nition of War Crimes and the similar language of Article 50 of the

Geneva "Wounded and Sick" Convention/®

'^^ For a comprehensive treatment of the Conventions, see GreenspAN, op. dt.

supra note 50, at 67-194. Greenspan does not cover the Maritime G)nvention. Stone's

treatment is more analytical. Stone, op, cit. supra note 62, at 651-92.

78ExampIes are: the addition of language to Article 12 of the Convention on
Wounded and Sick in the Field, specifically prohibiting "biological experiments"; the

broadening of the definition of Protected Persons in the Prisoner of War Convention
to include members of resistance movements and the application of the latter Conven-
tion to many more conflia situations than were covered by the 1929 Geneva Conven-
tion on Prisoners of War which had been limited to international war. Convention
on Prisoners of War, July 27, 1929, 47 Stat. 2021 (1929), T.S. No. 846, 118 LN.T.S
343; cf. Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949,
{1955} 3 U.S.T. 3316, T.I.A.S. No. 3364, 75 U.N.T.S. 135.

74 Convention for the Amelioration of the Condition of the Wounded and Sick in

Armed Forces in the Field, Aug. 12, 1949, [1955] 3 U.S.T. 3114, T.IA.S. No. 3362,
75 U.N.T.S. 31, m force Oct. 21, 1950. "Fach High Contracting Party shall be ander
the Obligation to search for persons alleged to have committed, or to have ordered to be
committed, such grave breaches, and shall bring such persons, regardless of their na-
tionality, before its own courts." U. art. 49, [1955} 3 U.S.T. at 3146, 75 U.N.T.S. at

62.

7ß Article 50 defines such grave breaches as

[A}ny of the following acts, if committed against persons or property pro-
tected by the Convention: wilful killing, torture or inhuman treatment, in-
cluding biological experiments, wilfully causing great suffering or serious
injury to body or health, and extensive destruction and appropriation of prop-
erty, not justified by military necessity and carried out unlawfully and wan-
tonly. Id. art 50, [1955} 3 U.S.T. at 3146, 75 U.N.T.S. at 62.

76 Article 6(b) of the London Charter of August 8, 1945, defined war crimes as
violations of the laws and customs of war, which,

shall include, but not be limited to, murder, ill-treatment or deportation to
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III. Emphasis on Expanded Definitions of

International Offenses and Expanded

LocAL and Regional Enforcement (1968-1992)

Roscoe Pound has posed questions fundamental to assessing the

Potential of efforts to develop universally acceptable definitions of

"offenses against the law of nations." He asked:

Can we find how to secure universal Ideals of right and justice

without, as a first Step, setting up an omni-competent universal,

political Organization of mankind? Are there individual Claims to

life and liberty, so general as to be substantially universally recog-

nized and so possible to be secured by an international process of

law? Does not the history of civilization teach us that there

are . . . ? The common law as the legal order of the English-

speaking world has no one politically organized society behind it.

The Civil or modern Roman law, which long was and still is to

no small extent the legal System of a great part of the world has

had no unified political Organization behind it . . . . It has been

assumed that to have a world law we must have a world State;

that universal political Organization must come before universal

law. May it not be rather that universal law must precede the

universal State which wiU undertake to put any required force be-

hind itP^"^

While not necessarily agreeing with Pound's conclusion, die

question "law or order first," is quite basic. Much depends upon

definitions of the terms involved. If by "law" is meant normative

principles explicitly consented to by official public authority, re-

gardless of the empirical effect that diey have on conduct, then we

may be deceived into believing that "universal law" has been or can

be achieved without preceding "universal order." The grim fate of

the 1929 Geneva Convention on Prisoners of War'^ during World

War II when the conditions of war underwent such drastic changes

illustrates how superficial such "law" can be.

On the other band, regardless of formality or explicitness of

recognition, it is conceivable that "law" can be both normatively

and empirically effective among politically independent entities.

Pound's example of Common and Roman Law, within their respec-

slave labor, or for any other purpose of civilian population of or in occupied

territory, murder or ill-treatment of prisoners of war or persons on the seas,

killing of hostages, plunder of public or private property, wanton destruction

of cities, towns or villages, or devastation not justified by military necessity.

London Charter, art. 6(b), Aug. 8, 1945, 59 Stat. 1544, 1547 (1945), E.A.S.

No. 472, at 4.

77 Pound, Poreword to KUTNER, WORLD HABEAS CORPUS at v, vi, vii (1962).

78 juIy 27, 1929, 47 Stat. 2021 (1929), T.S. No. 846, 118 LN.T.S. 343.

79 See Stone, op. cit. supra note 62, at 652-53.
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tive spheres,'' is sound once one assumes the basic similarity of ideas

and institutions (if not unity or Organization) within each. Since

there has not yet been universal political order, any progress thus

far made in developing effective definitions must have been based

upon some consensus concerning the need for, and inteliectual con-

tent of, the legal controls represented by the definitions. The rela-

tive scarcity of such consensus has prevented more than a small

number of offenses from achieving effective universality.

Perhaps the analogy of a coral reef , with its progressive growth

by accumulation of numerous organisms, can help to guide specu-

lation about the future growth of the definition of offenses. Thus

far, only a tiny number of the marine zoophytes have sufficiently

hardened and have been pushed above the water's surface to ef-

fective visibility. Some of these organisms are relatively senile

and belong to species such as "piracy" and "trade in narcotics and

slaves." Others have a more significant geneology with closer ties

to the present, such as "state responsibility to aliens." There are

also those well-known but controversial types called "war crimes"

which have been above the surface for quite some time ^üt are of

widely varying shapes, colors, and potency.

Just below the surface are those which have become enmeshed

in the structure of the reef but have not as yet reached the surface

of universal visibility. These include "Crimes against the Peace"

and "Crimes against Humanity" which have been troubled by amor-

phism, as well as the "European Convention Violations" which have

been important, though confined to but one portion of the reef.

There are those species which have been living in the reef but

which have not yet calcified into a permanent connection with it.

These ränge from the "International Covenants on Civil and Po-

litical Rights" through the "Genocide Convention" to the "Inter-

national Convention on the Elimination of All Forms of Racial

Discrimination" and the "Draft Treaties on Freedom of Informa-

tion.

Finally, there are those animals which have been living near

the reef and which may add their substance to it, but which are

still free swimming. These are called violations of "general

principles of law," "moral and political philosophy," "natural law,"

or "social custom." Which of these organisms will prosper and

emerge from the depths depends upon many factors, including the

amiability of the environment and the position and type of prede-

80 Pound, supra note 77.
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cessors which have calcified into the reef and upon whose remains

future growth must build.

This analogy may lead to some specific comments on the cen-

tral Problem of this contribution. First, "international offenses,"

like the coral reef, grow organically, based upon prior development.

The ties between the Nuremberg Judgment and the subsequent

Genocide Convention, and between the relatively cautious and ef-

fective work of the European Commission on Human Rights and

the subsequent creation of the European Court of Human Rights,

are examples of such growth. Acceptance of the reality of organic

growth should carry with it appreciation of a gradualistic approach

to the development of the concept of offenses (to the extent that

they are subject to conscious control at all). It was preferable to

make acceptance of the European Court of Human Rights depend

on a voluntary and separate act apart from ratification of the Euro-

pean Convention itself so that the first moves could be taken and

given a chance to prove themselves.

Second, ideas, like marine organisms, will not flourish unless

the environment is friendly. The idea that those who determine

the use of violence on the world scene should be subject to certain

limitations has long been involved with religious thought and insti-

tutions, and with thinkers like Grotius and Suarez. However, no

meaningful Steps to implement these thoughts took place until war

became a clear threat to all civilization and until there existed a

relatively comprehensive forum for discussion of the problem. In

brief, the störe of truly original ideas is quite limited, and progress

depends upon their fortunate combination and historical "ripeness."

What combination of ideas will be able to emerge in the next

quarter-century regarding international offenses? It is likely that

the trend of the last seventy-five years to increase the number and

types of simations encompassed by the term "offense" will continue.

For example, "war crimes" was broadened by one of the 1949 Ge-

neva Conventions'- to include more detailed provisions regarding

mistreatment of civilian populations. In futuro, regardless of the

debate upon the legality and precedent value of the Nuremberg

Judgment, the United Nations' efforts to draft a code of offenses

81 One authority, Bilder, is sympathetic to this approach. He advocates a flexible

attitude towards human rights Problems which would allow adherence to any human

rZ Solution on a limited basis (hopefully to be enlarged) with liberal use of proto-

colf reservations, and optional clauses. He also favors the use of incentives as well as

sanc'tions to promote human rights. See Bilder, The InternaUonal FromoUon of Hu-

man Rights: A Current Assessment, 58 AM. J. INTL L. 728 (1964).

82 See Conventions cited note 71 supra.
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against the peace and security of mankind indicates some acceptance

of the idea that "aggressive war" is the ultimate international of-

fense. Whether such a code will ever be widely adopted or not,

and regardless of its effeaiveness even if so adopted, it will become

increasingiy difficult to assert freedom from some form of organized

international judgment when force is used in international affairs.

The similarity in definition of those rights found in the Euro-

pean Covenant and the United Nations Civil and Political Cove-

nant indicate that, on the verbal level at least, agreement upon the

existence of certain basic human rights is possible. It is obvious

that meanings of even clearly phrased rights can vary widely de-

pending upon the motivation and background of the Interpreter.

In addition, methods used to enforce these rights are crucial to their

real importance. Nevertheless, it can be expected that the longer

the international Community lives with even the verbal identity of

such rights formulations, the easier it will become to claim that dis-

regard of them constitutes an international offense. This type of

"offense" should be considered international even if just on a com-

parative basis the definitions can be classified as general principles

of law recognized by most nations. In addition, they should be so

classified because they will have their origin in international Conven-

tions with at least some international enforcement, even if merely

by reports and communication of views among nations and with an

international Organization.

Finally, relevant to the broadening of the content of "offenses,"

it seems quite possible that certain clearly *'sub-universar* concepts

will gain support and become raw material for new international

offenses.^^ Likely prospects are in the economic area and may very

well focus on problems like control of resources and manipulation

of markets in basic commodities upon which the survival of whole

societies can depend. The results of another political or economic

upheaval such as have been all too frequent in the last seventy-five

years could, of course, give impetus to areas as unforseeable now as

genocide was not long before World War IL

Regarding the formal sources of development of definitions,

the role of Conventions and declarations will probably increase.

International law and affairs are somewhat subjea to phases of in-

83 It has been an obvious assumption of this article that a right or value must gain

more than local acceptance before its violation can be the basis of an international of-

fense. It may be inherently fruitless and certainly beyond the scope of this contribu-

tion to delve into questions such as what constitutes sufficient acceptance and in what
form must it be expressed before a right can be said to be "universal."
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terest World War I was foUowed by increased interest in protec-

tion of minorities. World War II naturally produced the intensive

efforts to define and enhance human rights described in the second

section of this paper. This broadened international interest in hu-

man rights is likely to continue for the next twenty-five years, and

along with it will go a more frequent use of regional and universal

Conventions and declarations to embody any agreements that may

be reached. This tendency will vary direaly with die degree of

international peace. Preoccupation with individual and group sur-

vival in an atomic era is not conducive to die development of new

definitions of offenses, and it puts a hatd-to-resist strain on the pos-

sibilities of respeaing those already existing.

The prospects for die increased importance of international tri;_,

iamals in the growth of the concept of offenses do ofit.appsaL|oo_

briebl. The International Court of Justice is not likely to be given

much more of an oppormnity dian it has had in die past to decide

basic human rights questions. If die European Court on Human

Rights" becomes a viable Institution, it could aa as a catalyst for

die development of similar courts in other regions. It may very

well be that municipal courts will become die prinapal judiaal

Creative force in die area. If regional organizations like die Euro-

pean Convention System grow, and if basic internaaonal human

rights documents like die United Nations Covenants become widely

adopted, there wUl be in effect in many nations a oomprehensive

list of internationally recognized basic rights. These rights must

first be proteaed within municipal legal Systems since it is not likely

diat the doctrine of exhaustion of local remedies wdl be relinquished

in the near future.

If attention to definition and refinement of basic rights con-

tinues to be high, die role of "publicists" in diis area should become

increasingiy significant. An intuitive assumption of tiiis contribu-

tion has been that the major developments in the defmition ot ot-

fenses have been largely predetermined by relevant histoncal events

and attimdes. The fear of impending war was probably die main

faaor in the calling of, and in the results of, the Hague__Conferences

of 1899 and 1907. The vogue of "self-determination and its m-

complete Implementation by the post-World War I Settlements pro-

duced great interest in die protection of minorities durmg the mter-

84 The European Court on Human Rights came into '««" "".^P'^"^''' ^^'^•

with the deposit of the eighth declaration pursuan. to Article 46 of the European Con-

vention on Human Rights, 6 EUROPEAN YEARBOOK, 1958, at 227.
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war years. Once this bow to "historical determinism" has been

made, it should be recognized that there is, of course, room for con-

scious creative effort by statesmen, lawyers, writers and other leaders

of thought. This area of influence will vary directly with the rate

of change in the concept of "offenses" since this should increase

susceptibility to informed Suggestion.

If publicists desire to maximize their influence in the interna-

tional arena they should adopt a conscious "deculturalization" atti-

tude. In addition to following the general rules of clear thinking

such as examination of conscious assumptions, great effort should

be made to discover and weigh unconscious guiding principles. The

particularly dangerous ideas which too often determine the Output

of too many writers are those which are unstated and culturally ac-

ceptable at any given time. Whether the sanctions for not accept-

ing these assumptions be moral, economic, physical, or otherwise,

the attempt must be made to resist automatic surrender to them or

eise the result will be exercises in academic justification of the cul-

turally expedient.

It is easier to laud martyrdom than to live it. However, does ix.

take a martyr, particularly in a relatively "free" society, to criticize

his nation's clear violation of the basic rights of his fellow Citizens

or of foreigners just because many of his fellow Citizens raise no

Protest? How refreshing and conducive to the development of an

international consensus \x. is when a scholar honestly attacks what

he thinks is his own nation's dogmatic viewpoint on an issue rela-

tive to an international offense. In short, to avoid academic ration-

alization of national expediency, and to prevent imnecessary schol-

arly support for atomistic hardening of conflicting positions, the

international publicist should place the bürden of proof on the as-

sumptions of his own culture. In this way the Controlling historical

mood can best be taken advantage of and possibly even diverted

somewhat to desired goals.

In sum, since 1892 we have seen a great broadening and deep-

ening of the traditional concept of international offenses. We now
have the Nuremberg triad of "Crimes Against Peace," "War
Crimes," and "Crimes Against Humanity" and the continuous filling

in of each of these categories. In addition, there are the movements

to define universal basic economic, political, social, and cultural

rights. Some guesses at future development of these concepts both

in content and source have been attempted. Is there a generalized

definition of "offenses against the law of nations" which may be
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useful as a bridge between the present and the future? The definition

should be broader than the usual connotation of the word "crime."

It should also not be so comprehensive as to include transient and

non-universal fads. A suggested definition of an offense against

the law of nations is: any violation of an elemental individual,

group, national or international value so basic and permanent in

importance that the necessity for its protection is recognized by most

of the recognized actors on the world scene.

I

I
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WAR CRIfilES AND INDIVIDUAL RESPONSIBILITY

:

Ä LEGAL ICEMORA^'Jmi

The draraatic disclosure of the Songmy nassacre has led to a

public concern over the comi:i5.ssion of war crimes in Vietnam by

American military personnel. Such a concern is certainly appropri-

ate, but insufficient if limited to inquiry and prosecution of

* the individual servicemen involved in the monstrous events that

apparently took the lives of over 500 civilians in the Mylai # 4

hamlet of Songiny viilage on March 16, 1938. The Songmy raassacre

itself raises a serious basis for inquiry into the military and

civilian command structure that ^as in Charge of battief ield

behavior at the time. . .

*

The ^^"idencs now availabla 3u;:;gost3 that the armed forces have

made efforts throughout the VietnaiT: Vfar to suppress , rather than in-

vestigate and punish, the coinmis^^^icn of v/ar crimes by American .

personnel« The evidence also suggests a failure to protest or

prevoiij the manifest and systeräa.v. Lc commission ^f v/ar crir.es by

. tixe armed forces cf the Saigon rcgiirxe in South Vietnam.

The scope of proper ir'quiry is even broader than the prior

Paragraph suggests. The officlal policies developed for the

pursuit cf belligerent objcctivas in Vietnam appear to violate

the same basic and- minimum constraints on the conduct of war as

v;crc violated at Songnxy. 3-52 patlern raids against undefended

villages and populated ar*^''«: . *»+'rec tcr.b tlzt^zz ,^^ forcible removal

of civilian ooDuiations, defol f^ tlo'^. and crcr> dcstructicn, and
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"search and uestroy" missions have been sanctioned as official

tactical policies of the United States Government. Each of these

tactical policies appears to violate the international laws of

war binding upon the United States by international treaties

ratified by the U.S. Government with the advice and consent of

the Senate. The overall conduct of the war in Vietnam by the U.S.

armed forces involves a refusal to differentiate between combatants

and non-combatants and between military and non-railitary tar^ets

•

Detailed presentation of the acts of war in relation to the laws

of war is available in a volume bearing the title In the Name of

America published under the auspices of the Clergy and Laymen

Concerned about Vietnam in January 1968, or several months before

the Songmy massacre took place. Ample evidence of war crimes

has been presented to the public and to its off icials for some

time without producing an official reaction or rectifying action.

A comparable description of the acts of war that were involved in

the bombardment of North Vietnam, by American planes and naval

vessels between February 1965 and October 1968 is available in a

book by John Gerassi entitled North Vietnam: A Documentary .

The broad point, then, is that the United States Government

has officially endor«^ a series of _batjy,ef3ey j^ivities^jU^

appear to qualify as war crimes. It would, therefore, be '

misleading to isolate the awful happening at Songmy from the

overall conduct of the war. It is certainly 4.^;;;« that the perpe-

trators of the massacre at Songm.y are, if the allegations prove

correct, guilty of the commission of v;ar crimes, but it is also
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true that their responsibility is mltigated to the extent that they

vere executing superior orders or were even carrying out the

general line of offieial policy that established a moral climate

in which the welfare of Vietnamese civilians is totally disregarded.

I. Personal Responsibility: Some Basic Propos itions

•
. The U.S. prosecutor at Nuremberg, Robert Jackson, emphasized •

that war crimes are war crimes no matter which country is guilty

of them. The United States more than any other sovereign State

took the lead in the movement to generalize the principles underly-

ing the Nuremberg Judgment that was delivered against German war

criminals after the end of World War II-

At the intiative of the United States the General Assembly

of the United Nations unanimously affirmed ''the principles of

international law recognized by the Charter of the Nuremberg

Tribunal" in Resolution 95(1). This Resolution was an offieial

action of governments . At the direction of the Membership of the

United Nations, the International Law Comraission, an expert body

containing international law experts from all of the principal

legal Systems in the world, formulated the Principles of Nuremberg

in 1S50.

These seven Principles of International Law are set forth

below in füll to indicate the basic Standards of international

responsibility governing the commission of war crimes.



I

ll

•4-
H

^

Prjnciples of International Law Reco'gnized in

the Charter of the Nuremberg Tribunal and

in the Judgment of the Tribunal

As formulated by the International Law Commission,

June-July, 1950.

Principle I

Any person who commits an act which cohstitutes a

crime under international law is responsible therefor

and liable to punishment

.

Principle II

The fact that internal law does not impose a penalty

for an act which constitutes a crime under international

law does not relieve the person who committed the act
frora responsibility under international law.

Principle III
The fact that a person who committed an act which

constitutes a crime under international law acted
as Head of State or responsible government official

does not relieve hini from responsibility under
international law.

Principle IV
The fact that a person acted pursuant to order of

his Government or of a superior does not relieve him

from responsibility under international law,

provided a moral choice was in fact possible for him.

Principle V
Any person charged with a crime under international

law has the right to a fair trial on the facts and law.

Principle VI
The crimes hereinafter set out are punishable as

crimes under international law:

a. Crimes against peace:
(j) Planning, preparation, initiation or waging

of*a war of aggression or a war in violation of

international treaties, agreements or assurances;
(ii) Participation in a common plan or conspiracy

for the accomplishment of any of the.acts mentioned
under (i)

.

b. War crimes:
Violations of the laws or customs of war which

inciude, but are not limited to, murder, ill-treatment

or deportaticn to slave-labcur or for any other purpose

of civilian population of or in occupied territory,

murder or ill-treatment of prisoners of war or persons

on the seas, killing of hostages, plunder of public

or private property ? v/anton der.truction of ci.ties_>^
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towns, or villages, or devastation not justified by

military necessity. •

c. Crimes agairivSt humanity:
Muider, extermination , enslc*.vement , deportation and

other inhuman acts done against any civilian population,

or persecutions on political; racial or religious •

groimds, when such acts are done or such persecutions

are carried on in execution of or in connexion with

any crime against peace or any war crime.

Principle VII
Complicity in the commission of a crime against peace,

a war crime, or a crime against humanity as set forth

in Principle VI is a crime under international law.

Neither the Nuremberg Judgment nor the Nuremberg Principles

fix definite boundaries on personal responsibility . These

boundaries will have to be drawn in the future as the circumstances

of alleged Violations of international law are tested by

competent dornest ic and international tribunals. However, Principle

IV makes it clear that superior Orders are no defense in a prose-

cution for war crimes, provided the individual accused of criminal

behavior had a moral choice available to him.

The Supreme Court upheld in The Matter of Yamashita

327 U.S. 1 (1945) a sentence of death against General Yamashita

imposed at the end of World War II for acts committed by troops

under his command. The determination of responsibility rested

upon the Obligation of General Yamashita for the maintenance of

discipline by troops under his command, which discipline includeci

the enforcement of the prohibition against the commission of war

crimes. Thus General Yamashita was convlcted even though he had

no specific knowledge of the alleged war crimes, which mainly

involved forbidden acts a^^ainst the civilian population cf the
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Philippines in the closing days of World War II.
"

Commentators have
criticized the conviction of General Yamashita because it was

'

difficult to maintain discipline under the conditions of defeat
during which the war criiaes were committed,' but the imposition
of responsibility sets a precedent for holding principal military
and political officials responsible for acts committed under their
command, especially when no diligent effort was made to inquire,

punish, and prevent repetition. The Matter of Yamashita has an

extraordinary relevance to the failure of the U.S. military

command to secure adherence to minimum rules of international law
by troops serving under their command. The following sentences
from the majority opinion of Chief Justice Stone in

The Matter of Yamashita has a particular bearing:

It is evident that the conduct of mimary
Operations by troops whose excesses are
unrestrained by the Orders or efforts of theircommands would almost certainly result in
violations which it is the purpose of the law ofwar to prevent. Its purpose to Protect civilianpopulations and prisoners of war from brutal itvwouid largely be defeated if the commands of an

r^r«^n^^/™^ ''°''^'^ """^ impunity neglect to takereasonable measures for their protection. Hencethe law of war presupposes that its violation is

o? w^/h,?J
through the control of the Operations

iLlLZ ^°r''!J^''''^
""^^ ^""^ *° =°^« extent responsiblelor their subordinates.

[327 U.S. 1, 15]
•

The Field Manual of the Department of the Army, FM 27-10,

adequately develops the principles of responsibility governing
members of the armed forces. § 3 (b) makes it clear that "the
law of war is binding nct only upon States as such but also upon
individuals and, In particular, the members of their armed forces."

*\
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The entire manual is based upon the acceptance by. the United States

of the Obligation to conduct v/arfare in accordance with the

international law of war. The Substantive content of international

law is contained in a series of international treaties that have

been properly ratified by the United States:

(1) Hague Convention No. III of 18 October 1907,

Relative to the Opening of Hostilities

(36 Stat. 2259; Treaty Series 538).

(2) Hague Convention No. IV of 18 October 1907,

Respecting the Laws and Customs of War on Land

(36 Stat. 2277; Treaty Series 539), and the

Annex thereto, embodying the Regulations
Respecting the Laws and Customs of Wa.r on

Land (36 Stat. 2295; Treaty Series 540).

<3) Hague Convention No. V of 18 October 1907,

Respecting the Rights and Duties of Neutral

Powers and Persons in Case of War on Land (36 Stat.

2310; Treaty Series 540). •

(4) Hague Convention No. IX of 18 October 1907,

Concerning Bombardment by Naval Forces in

Time of War (36 Stat. 2351; Treaty Series 542).

(5) Hague Convention No. X of 13 October 1907, for

the Adaptation to Maritime V/arfare of the

Principles of the Geneva Convention (36 Stat.

2371; Treaty Series No. 543). "

*

(6) Geneva Convention Relative to the Treatment of

Prisoners of War of 27 July 1929 (47 Stat. 2021;

Treaty Series 846)

.

(7) Geneva Convention for the Amelioration of the

Condition of the Wounded and Sick of Armies in the

Field of 27 July 1929 (47 Stat. 2074; Treaty
. Series 847)

.

(8) Treaty on the Protection of Artistic and Scientific

Institutions and Historie Monuments of 15 April

1935 (49 Stat. 3267; Treaty Series 899). Only

the United States and a number of the American
Republics are parties to this treaty.
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(9) Geneva Convention for the Amelioration of the Condi-

tion of the Wounded and Sick in Armed Forces in
the Field of 12 August 1949 (T.I.A.S. 3362).

(10) Geneva Convention for the Amelioration of the
Condition of Wounded, Sick, and Shipwrecked
Members of Armed Forces at Sea of 12 August 1949
(T.I.A.S. 3363).

(11) Geneva Convention Relative to the Treatment of
Prisoners of War os 12 August 1949 (T.I.A.S. 3364).

(12) Geneva Convention Relative to the Protection of
Civilian Persons in Time of War of 12 August 1949
(T.I.A.S. 3365).

These international treaties are listed in the Field Manual

and are, in any event, part of "the supreme law of the land"

by virtue of Article VI of the U.S. Constitution. Customary rules

of international law governing warfare are also made applicable

to the Obligation of American servicemen.

It has sometimes been maintained that the laws of war do not

,vapply to a civil war, which is a war within a State and thus

outside the scope of international law. Some observers have argued

that the Vietnam War represents a civil war between factions

contending for political control of South Vietnam. Such an

argument may accurately portray the principal basis of the conflict,

but surely the extension of the combat theater to include North

Vietnam, Laos, Thailand, Cambodia, and Okinawa removes any doubt

about the international character of the war from a military

and legal point of view. Nevertheless , even assuming for the

sake of analysis that the war should be treated as a civil war,

the laws of war are applicable to a limited extent, an extent great

enough to cover the events at Songmy and the commission of many

other er
I
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recites Article 3 of the Geneva Converxtions of 1949 which

establishes a minimum set of obligations for civil war situations:

In the case of armed conflict not of an international
character occurring in the territory of one of the High
Contracting Parties, each Party to the conflict shall
be bound to apply, as a minimum, the following
provisions:

(1) Persons taking no active part in the hostilities,
'

'jt including members of armed forces who have laid
down their arms and those placed hors de combat
by sickness, wounds , detention, or any other
cause, shall in all circumstances be treated
humanely, without any adverse distinction
founded on race, colour, religion or faith,
sex, birth or wealth, or any other similar
criteria.

To this end, the following acts are and shall
remain prohibited at any time and in any place
whatsoever with respect to the above-mentioned
persons

:

(a) violence to life and person, in particular
murder of all kinds, mutilation, cruel
treatment and torture;

(b) taking of hostages;
(c) outrages upon personal dignity, in particular

humiliating and degrading treatment;
(d) the passing of sentences and the carry ing

out of executions without previous judgment
pronounced by a regularly constituted court,
affording all the judicial guarantees

. which are recognized as indispensable
by civilized peoples,

(2) The wounded and sick shall be collected and
cared for. An impartial human itarian body,
such as the International Committee of the Red
Gross, may offer its Services to the Parties
to the conflict.

The Parties to. the conflict whould further
endeavor to bring into force, by means of
special agreements, all or part of the other
provisions of the present Convention.

Such a limited applicability of the laws of war to the Vietnam

War flies in the face of the official American contention that

South Vietnam is a sovereign state that has been attacked by

a foreign state, North Vietnam. This Standard American contention

repeated in President Nixon 's speech of November 3, 1969 would
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suggest that the United States Government must treat this

conflict as one of iutornational character to which the entire law

of war applies.

Several provisions of the Field Manual clearly establish

the Obligation of the United States to apprehend and

punish the commission of war crimes:

§ 506. Suppression of War Crimes
Qeneva Conventions

a Geneva r!r,nventions of 1949 . The
^^^l^f_ )Z„.

of 194?llHt5IirThi-T5TR¥iEr^mmon un^

The High Contracting P^r*^?^^^"^|^*?^Je*° nal sanctions
legislation necessary to provxde ef fectxve^penal^^^

^

for persons committing, or ordering x
Convention .

any of the grave breaches of the presenx v.

defined in the following Adticle.

bl^fa'^iS^o's^rrrfo? Ter Lfaiie'gld"?rhafe%ommitted.

rofd^riSg'^o^re^fommitt^d such grave breac^^^

shall bring such P^^f^^i/^y aJso! if it prefers, and
before Its own courts. It may aiso, li i^

leeislation,
in accordance with the P^ovxsxons of its own legxsi

hand such persons over *°r trxal to another Hxgn

ing Party concerned, provxded such Hxgh contracxx g

^^%"^S%?^h Coflältf?fla5?rshall take measures necess-

GPW, art. 129; GC, art . 146)

b. r-^2l_-"-- Character of Above Prigci£le£. The

principTÜ-qn5t¥a-TH a,above, are
^^^J^^J^^'rnational

Obligations of ^^lliSfrtL^SurL^enrof'wa? crimes
law to take measures for the purxisnmenx oi. w^

coli?ted by all persons, including members of a

belligerent's own armed forces

.
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c. Grave Breaches . "Grave breaches" of the Geneva
Conventions of 1949~"and other war crimes which are
committed by enemy personnel or persons associated with
the enemy are tried and punished by United States
tribanals as violations of international law.

If committed by persons subject to United States
military law, these "grave breaches*' constitute acts
punishable under the Uniform Code of Military Justice.
Moreover, most of the acts designated as "grave breaches"
are, if committed within the ^nited States, violations
of domestic law over which the civil courts can exercise
Jurisdiction,

5 507. Universality of Jurisdiction
a. Victims of War Crimes . The Jurisdiction of

United States military tribunals in connection with war
crimes is not limited to offenses committed against
nationals of the United States but ex1:ends also to all
offenses of this nature committed against nationals, of
allies and of cobelligerents and stateless persons.

b. Persons Charged with War Crimes . The United States
normally punishes war crimes as such only if they are
committed by enemy nationals or by persons serving the
interests of the enemy State. Violations of the law of
war committed by persons subject to the military law of
the United States will usually constitute violations of
the Uniform Code of Military Justice and, if so, will be
prosecuted under that Code. Violations of the law of
war committed within the United States by other
persons will usually constitute violations of federal
or State criminal law and preferably will be prosecuted
under such law (see pars. 505 and 506). Commanding
officers of United States troops must insure that war
crimes committed by members of their forces against enemy
personnel are prompt ly and adequately punished.

§ 508. Penal Sanctions
The punishment imposed for a violation of the law of

war must be proportionate to the gravity of the offense.
The death penalty may be imposed for grave breaches of
the law. Corporal punishment is excluded. Punishments
should be deterrent , and in imposing a sentence of impri-
sonment it is not necessary to take into consideration
the end of the war, which does not of itself limit the
imprisonment to be imposed.

H
ri

I
«I
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Section IV. DEFENSES NOT AVAILABLE

i 509. Defense of Superior Orders
„4«i,4.oH

a. The fact that the law of war has been vxolated

pursuant to an order of a superior ^^^1^°^^;^*^ :/^^*^?Ln
Sililary or civil, does not drprive the act in question

of its character of a war crime, nor does it

constitSte a defense in the trial of J^e
accused ^

individual, unless he did not know and could n°^^^f;^°"^°

lyhlie been expected to know that the act «^dercd v.as

inlawful. In all cases where the order xs held not to

constitute a defense to an allegation of a war crime,

tSe fact that the individual was acting P^^suant to

Orders may be cons idered in mitigation of punishmen..

b In considering the question whether a «uperior

order consitutes a valid defense, ^^e court shall take

into consideration the fact that °be^^^"^%*°
^^!^f

^

• military orders is the duty of every member of the

armed forces; that the latter cannot be expected, in

c^ditions of war discipline, to ^^.^^.^'^^"Pf°"?J^in •

the legal merits of the orders ^«'^«,^^^'^:
*J?;* '^^fact

rules of warfare may be controversial; or that an act

otherwise amounting to a war crime may be d°"e^"
,

obedience to orders conceived as ^."'e^^^^%°f/^J^^f^f
•At the same time it must be borne m mind that memtes of

the armed forces are bound to obey only lawful orders

(e.g. UCMJ, Art. 92)

.

§ 510. Government Officials
^ +

The fact that a person who committed an act

which constitutes a war crime ^^ted as the head of a

• State or as a responsible government official does not

• relieve him from responsibility for his act.

§ 511. Acts Not Punished in Domestic Law
„„„„i+„

The fact that domestic law does not impose a penalty

for an 2t which consitutes a crl^e ^^^r international

law does not relieve the person who committed the a.t i.o.

responsibility under international law.

These provisions make it amply clear that war crimes are to be
"

prosecuted and punished and that responsibility is acknowledged

to extend far beyond the level of the individual^J^ho^performed the

physical acts tjoa^ inflicted härm. In fact, the effectiveness of

^ the'^^T^T^^I^^^^^^^^^TI^^^ on holding those in
^
c^mmand^^

'

and in policy..making positions responsible for the behavior of the
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rank-and-file soldiers on the field of battle. The reports of

neuropsychiatrists , trained in combat therapy, have suggested

that unrestrained behavior by troops almost always has been

tacitly authorized by commanding officers, authorized at least

to the extent of conveying the absence of any propsect of

punjshment for the outrageous behavior. It would thus be a

deception to punish the triggermen at Songmy without also looking

further up the chain of command to identify the truer locus of

responsibility

.

II. Some Comments on the Songmy Massacre. The events took

place on March 16, 1968. The Secretary of Defense admitted

knowledge of these, events eight months before their public

disclosure./, The disclosure resulted from the publication of a

photograph of the massacre in the Cleveland Piain Dealer taken by

Ronald Haeberle. The lapse of time, the existence of photographs,

the report of the helicopter pilot/ the large number of American

personnel (approximately 80 men of Company C, First Battalion,

Twentieth Infantry Division) involved in the incident creates a

deep suspicion that news of the massacre was suppressed at various

levels of command and that its disclosure was delayed at the highest
.—

^

. (|p^—
levels of military and civilian government . |; The numerous

reports of atrocities connected with the war have also not been

generally investigated or punished with seriousness. In fact

,

other evideace of atrocities has been ignored or deliberately

suppressed by military authorities at all levels of the U.S.
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command structure. See e.g. Daniel Lang, "Casualties of War,"

The New Yorker , October 10, 1969.

The massacre at Songmy exhibits a bestiality toward the
* •

sanctity of civilian lives that exceeds earlier atrocities as

took place at Lidice or Guernica. At Lidice, Czechoslovakia,

on June 10, 1942 the male population of the town was shot , v/omen

were taken off to concentration camps , and the children sent off

to schools and families. At Songmy no one was spared. See

Hutak, With Blood and with Iron. At/OuernicaNbombs were dropped on

an undefended Spanish village terrorizing and killing the

inhabitants, a scene made universal by Picasso 's horrifying mural

commemorating the event. Such military tactics are eiTiployed

Xt^ \^

by American forces in Vietnam. At Songray civilians were systemati
a

cally chosen; they were the intended victims of the act ,
not the

uncertain, random victims of an air attack.

The Song-my massacre is the c^lmination of the pol icies of^

fi

I

•,^^^,tip^< counterjjisurgency warfare in South Vietnam. It is not, however,

an isolated atrocity, as many other occurrences • in South Vietnam

have revealed a brutal disregard of Vietnamese civilians and have

disclcsed little or no effort by military Commanders to punish and

prevent this behavior. In addition, the Songmy massacre is

consistent with the overall effort of »^denying^' the NLF its basc

of Support among the civilian population of Vietnam, whether by

thefassassination of civilians alleged to be NLF cadres\ (from

U'

December 1967 to Deciamber 1963 18,393 such civilians were killed ir.

^tf)^*^ thefphoenix Operati^, by fire-bomb zone attacks against villages
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in NLF-held territory, defoliation and crop destruction, and by

search-and-destroy missions that involved the destruction of the

homes and villages of many thousand Vietnamese civilians. It is

estimated by the U.S. Senate Subcommittee on Refugees , chaired by

Senator Edward Kennedy, that over 300,000 South Vietnamese civilians

have been killed since the beginning of the war, mainly by U.S.

airstrikes and artillery. Such a figure represents a number

six times as great as American war dead, and suggests the

indiscriminate use of weapons against the very people that the

U.S. Government contends it is fighting the war to protect.

The massacre at Songmy Stands out as a landmark atrocity in

the history of warfare, and its occurrence represents a moral

challenge to the entire American society. This challenge was

summarized by Mrs. Anthony Meadlow, the mother of David Paul

Meadlow, one of the killers at Songmy, in a simple sentence: ''I
*

sent them a good boy, and they made him a murderer." (NYT, Nov.

30, 1989, See. 4, p. 1). Another characteristic Statement about

the general character of the war was attributed to an army staff

Sergeant: "We are at war with the ten-year-old children. It may

not be humanitarian, but that 's what it's like." (NYT, Dec. 1,

1969, p. 12).

III. Personal Responsibility in Light of Songmy . The massacre

Sit Songmy raises two broad sets of issues about personal

responsibility for the commission of war crimes:

(1) The legal scope of personal responsibility for a specific

act or pattern of belligerent conduct;
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(2) The extra-legal scope of personal responsibility of

Citizens m relation to war crimes and to varying degre^s of paiti-

cipation in an illegal war.

(1) The War Criminal: Scope of Responsibility

We have already suggested that evidence exists that many

official batt^^ield policies relied upon by the United States

in Vietnam amount to war crimes. These official policies should .

be investigated in light of the legal obligations of the United

States and if found to be "illegal," then these policies should

be'ceased forthwith and those" responsible for" the'policy and its

execution should be prosecuted as war criminals by appropriate

tribunals. These remarks definitely apply to the following war

policies, and very likely to others: (1) the Phoenix Program;

(2) aerial and naval borabardment of undefended villages; (3) de-

'struction of crops and forests; (4) "search-and-destroy" missions;

(5) "harassment and interdiction" fire; (6) forcible removal of

civilian population; (7) teliance on a variety of weapons

prohibited by treaty. ' •

In addition, allegations of all war atrocities should be

investigated and reported upon. These atrocities—committcä

in defiance of declared official policy— should be punished.

Responsibility should be imposed upon those who inflicted the härm,

upon those who gave direct orders , and upon those who were in a

Position of command entrusted with overall battief ield decorura

and with the prompt detection and punishmcnt of war crimes

committed within ths scope of their authority.



-IC-

Finally, political leaders who authorized illegal battief ield

practices and policies, or who had knowledge of these practices

and policies and failed to act are similarly responsible for the

commission of war crimes. The following paragraph from the

Majority Judgment of the ^kyo) War Crimes Tribunal is relevant:

A member of a Cabinet which collectively , as one of

the principal organs of the Government, is responsible

for the care of prisoners is not absolved from respon-

sibility If, having knowledge of the commission of the

crimes in the sense already discussed, and omitting

or failing to secure the taking of measures to prevent

the commission of such crine s in the future, he elects

to continue as a member of the Cabinet. This is the

Position even though the Department of which he has the

Charge is not directly concerned with the care of

prisoners. A Cabinet member may resign. If he has

knowledge of ill-treatment of prisoners, is powerless

to prevent future ill-treatment, but elects to reraain

in the Cabinet thereby continuing to participate

in its collective responsibility for protection of
.

prisoners he willingly assumes responsibility for any

ill-treatment in the future.

Army or Navy Commanders can, by order, secure proper

treatment and prevent ill-treatment of prisoners. So

can Ministers of War and of the Navy. If crimes are

committed against prisoners under their control,

of the likely occurrence of which they had, or should

have had knowledge in advance, they are responsible for

those crimes. If , for example, it be shown that within

the Units under his command conventional war crimes

have been committed of which he knew or should have known

Commander who takes no adequate Steps to prevent the

occurrence of such crimes in the future will be

responsible for such future crimes.

The United States Government was directly associated with the

development of a broad conception of criminal responsibility for

the leadership of a State during war. A leader must take

affirmative acts to prevent war crimes or dissociate himself

from the government. If he falls to do one or the other, then by

the very act of remaining in a government of a State guilty of
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war crimes, he becomes a war criminal. .

Finally, as both the Nuremberg and the Tokyo Judgments

emphasize, a government official is a war criminal if he has

participated in the initiation or execution of an illegal war of

aggression. There are considerable grounds for regarding the

United States involvement in the Vietnam War~wholly apart from

the conduct of the war—as involving the violation of the UN

Charter and other treaty obligations of the United States. See

analysis of the legality of U.S. participation in the Lawyers

Committee on American Policy Towards Vietnam, Fried, Rapporteur,

Vietnam and International Law, O'Hare Fublishers, 1967; see also

R. A. Falk, ed., The Vietnam Y/ar and International Law ,
Vol. 1 &

2, Princeton Press, 1968*, 1969. If U. S. participation in the war

is found illegal, then the policy-makers responsible for the war

-during its various stages, would be subject to prosecution as

alleged war criminals.

(2) Responsibility as a Citizen .

The idea of prosecuting war criminals involves using international

law as a sword against violators in the military and civilian

hierarchy of government. But the Nuremberg Principles imply a

broader human responsibility to oppose an illegal war and illegal

methods of warfare . There is nothing to suggest that the ordinary

Citizen, whether within or outside the armed forces , is potent ially

guilty of a war crime merely as a consequence of such a status. But
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there are grounds to maintain that anyone who believes or has reason

to believe thav. a war is being waged in violation of minimal canons
• • •

*

of law and morality has an Obligation of conscience to resist parti-

cipation in and support of that war effort by every means at his

disposal. In this respect, the Nuremberg Principles provide guide-

lines for Citizens' conscience and a shield that can be used in the

domestic legal System to interpose obligations under international

law between the government and the society. Such a doctrine of

interposition has been asserted in a large number of selective
*

Service cases by individuals refusing to enter the armed forces.

This assertion has already enjoyed a limited success in the case of

Ü>S. V Sission , the appeal from which is now before the U.S. Supreme

Court . .

The issue of personal conscience is raised for everyone in the

United States. It is raised more directly for anyone called upon

to serve in the armed forces. It is raised in a special way for

parents of minor children who are cönscripted into the armed forces.

It is raised for all taxpayers whose payments are uscd to support

the cost of the war effort. It is raised for all Citizens v/ho in

various ways endorse the war policies of the Government. The circle

of responsibility is drawn around all v/ho have or should have know-
• - .

ledge of the illegal and immoral character of the war. The Songmy

massacre puts every American on notice as to the character of the

war. The imperatives of personal responsibility call upon each of

US to search fcr effective means tc bring the war to an immediate

end.
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And the circle of responsibility does not end at the border.
»

Foreign governr.ents and their populations are pledged by. the Charter

of the United Nations to oppose aggression and to take steps to

^^f
[ punish the commission of war crimes. The cause of peace is indivis-

^1 iblerand all those governments and people concerned with Charter

Obligation have a legal and moral duty to oppose the continuation

• of the American involvement in' Vietnam and to support the ef fort

to identify. prohibit, and punish the commission_o^war_crinies

.

The conscience of the entire^'world Community is implicated by

inaction, as v,ell as by more explicit forms 0^ support for Ü^S.

policy.

V. Final Questions . Some may say that war crimes have been

committed by both sides in Vietnam and, therefore. prosecution

should be even-handed, and that North Vietnam and the

Such a

ua

-/l

^oJXsy^

to^tf

Provisional Revolutionary Government should be called

upon to prosecute their officials guilty of war crimes.

contention needs to be understood, however, in the overall

context of the war, especially in relation to the Identification

of which side is the victim of aggression and which side is the

aggressor. More narrowly , the allegation of war crimes by the

other side" does not operate as a legal defense against a war crimes

indictment. This question was clearly litigated and decided at

Nuremberg

.

Others have argued that there can be no war crimes in Vietnam

because war has never beea "declared" by the U.S. Government.



»

-22-

"=<:

The failure to declare war under these circumstances raises a

substantial constitutional question, but it has no bearing upon

the rights and duties of the United States under international

law. A declaration of war is a matter of internal law, but the

existence of combat circumstances is a condition of war that brings

into play the füll ränge of obligat ions under international law

governing the conduct of a war.

VI. Conclusion . This memorandum is a very tentative Statement

of some implications of the Songmy disclosures. These disclosures

suggest wider responsibilities in relation to Songray i in

relation to other war practices in Vietnam, and in relation to the

war itself . These responsibilities incliide the clarification

and identification of what sorts of behavior make one subject to

prosecution as a potent ial war criminal . These responsibilities
«

also ränge beyond the idea of criminal liability to encompass all

Americans and, indeed, all peoples and governments in the world.

We call upon people everywhere to investigate the actions of the

United States in Vietnam and to reiate their conscience to these

actions. Such is the füll call to responsible action in the wake

of the Songmy disclosures.

/\^/fktd ^' ?
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Milton und Locke, Rousseau und Schiller sagen uns:

»Der Mensdi ist frei geboren«. —

-

Was nützt es uns aber, frei geboren zu sein,

wenn wir gezwungen sterben müssen?



Vorwort.

Der trockene Titel, den idi diesem Werke vorsetze^ gibt

dem Leser eine genügende Kenntnis von dem, was der Haupt-

sadie nadi darin behandelt wird.
, . n A^

Zuerst kommt der Krieg daran, und im Grunde

bilden der Krieg, seine Anlässe und seine Folgen das darA das

ganze BuA laufende, wid.tigste Thema. Dabei w.rd der Welt-

krieg unserer Tage nur ganz kurz und nebenbei behandelt, mehr

um ihn als ein Beispiel und für die Nutzanwendung auf meme

AnsiAten und VorsAläge zu verwerten, als um ihn an und tur

sid. einer näheren Betrad,tung zu unterziehen. Denn nur ungerne

berührte id> dieses furAtbare und folgensAwere Ere^n.s. bs

Ring aber niAt wohl an, in einem Werke über den Kr.eg den

größten aller Kriege als solAen zu ignorieren und um so weniger,

als iA überzeugt bin, daß durA die Art meiner Behandlung d,e

NaAwelt endliA eine absolut unparteiisAe Darstellung der

relativen SAuld am Weltkriege bekommen wird. Meine Stellung-

nahme gegenüber den beiden feindliAen MäAtegruppen, derzufolge

S "
'wie auA sAon in meinen beiden politisAen BrosAüren

.Einige GesiAtspunkte für die UrhebersAaft
l""

Weltkr.ege«

und .FriedensvorsAläge, SAiedsgeriAte und Vo kerbund«

<Anzengruberverlag Wien .9.7) - d'« MittelmäAte als den .m

letzten Grunde defensiven und die EntentemäAte als den

aggressiven Teil ansehe, wird ohne Zweifel bei vielen Lesern

trotz aller meiner Mühe und Sorgfak in BesAaffung und

Beurteilung des einsAlägigen Materiales, WiderspruA erregen.

Aber diese meine Stellungnahme hat mit allen anderen Themen

meines BuAes gar niAts zu tun. Es wäre sehr zu bedauern

wenn der Leser durA die Divergenz seiner AnsiAten mit den

meinigen über die SAuld an diesem Kriege siA in d« ruh.gen

Beurteilung meiner sonstigen Ausführungen stören ließe. D.e



hier behandelten Themen sind ja auA unvergleiAIidi wichtiger

als die Beantwortung der Frage, weldier Partei die Verantwortl.A»

keit in diesem Weltkriege zuzusdiieben sei.

Sodann ging id, auf das Thema der allgememen

WehrpfliAt näher ein, um zu zeigen, daß vom Standpunkte

der Humanität wie der GereAtigkeit aus die Wehrpfl.d>t

durd» das System der Freiwilligkeit des Kriegsdienstes ersetzt

werden sollte. Es ist zwar jüngsthin in Deutsd>land und Deutsdi-

österreiA die allgemeine WehrpfliAt aufgehoben worden und es

könnte nun sAeinen, als ob wenigstens für diese beiden Staaten

meine Bemühung in diesem Werk überflüssig S^--^°^^^\ ^^^f'

Allein dem ist niAt so. Denn die AbsAaffung der Wehrpfl.At

cesAah auf Diktat der Entente und wenn es Ae Umstände em-

mal erlauben werden, so ist darauf zu reAnen, daß große und

einflußreiAe Teile der Bevölkerung dieser Staaten auf Weder-

herstellung Aeser Institution dringen werden. Und überAes .st

sie ja auA in FrankreiA, Italien, Spanien, TsAeAoslowake.

und anderen Staaten noA am Leben, meine Polemik gegen s>e

also sehr gereAtfertigt.

lA bin also für AbsAaffung jeder Art von WehrpHiAt,

das ist von KriegsdienstpfliAt, unter Krieg auA Bürgerkrieg ver-

'''^"

Für die zwedimäßigste Art der DurAführung dieses

Gedankens halte iA die, ihn als Programm eines eigens

einzuberufenden Staatenkongresses aufzustellen Auf djesem

Kongreß sollen Ae Staaten vereinbaren für den Kneg

nur Freiwillige zu verwenden und auA besAließen, d.e Deta.1-

bestimmungen, die iA für dieses ganze Wehrsystem vorsAlage,

durAzuf(ihren. . . r xr t .. • J«^

Als notwendige Ergänzung soll, behufs Verhütung ,eder

SeeoberherrsAaft und jedes Seekrieges überhaupt, a"f ^^mselben

Staatenkongreß auA vereinbart werden, alle KriegssAiffe b.s auf

einen zur Küstenverteidigung genügenden Rest, der dte eigenen

Hoheitsgewässer niAt verlassen darf, zu desarmieren, nur fre^

willige auszuheben und ferner Ae Strandbatterien von allen n.At

im eigenen Lande liegenden Meerengen zu entfernen.

Da nun eine solAe Reform Gegenstand pohtisAer

Bestrebungen und Agitationen sein muß, so war es zur grändl.Aen

BeleuAtung Aeses Programmes angezeigt, staatsreAtliAe

8

UntersuAungen, weniger historisAer als reAtsphilosophisAer Art,

anzustellen. ..„

An diese HauptAemen sAließen siA, ziemliA naturgemali,

BetraAtungen über unser poIitisAes und diplomatisAes Regime,

über Patriotismus, Nationalgefühl, das Verhältnis der Politik zur

Moral u. a, an.
t> t .l

Wenn man irgend einen Krieg auA nur aus BesArcibungen

in seinen Einzelheiten kennen gelernt oder gar die SAreAen des

Weltkrieges unserer Tage miterlebt hat, so muß man, wenn

selbst niAt persönliA mitbetroffen, doA aus mensAliAem lS4.t»

gefühl heraus von höAster Entrüstung erfüllt sein, wenn man

sieht daß viele SAriftsteller den Krieg sogar glorifizieren. Meine

sArifetellerisAe Begabung reiAt beiweitem niAt hin, um memer

Empörung über die Mehrzahl der Kriegsphilosophen genügend

kräftigen AusdruA zu geben.
. . „

Hat doA ein holländisAer Soziologe und Philosoph das

Kriegführen u. a. damit reAtfertigen wollen, daß er sagt:

»Alle sehr große Kraftanstrengung hat etwas Erhebendes« -

»Und das Blut? Ja, das ist doA niAts als eben ein Symbol der

Anstrengung« - »Um himmelhoA jauAzen zu können« namliA

naA einer gewonnenen SAlaAt, »muß man erst zu Tode betrübt

gewesen sein!« - »Den Grausamkeitsleiden stehen Grausam-

keitseenüsse gegenüber.« ,

Da soll doA gleiA der Donner solAen philosophierenden

UnmensAen auf ihr grausames Herz sAlagen!

J.
P. L.

•
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I.

Zur vorläufigen Orientierung.

Niemand kann mit SiAerheit behaupten, daß das Krieg-

führen einmal gänzlidi aufhören wird. Der Verfasser dieser

Sdirift bezweifelt es sogar.

Aber selbst wenn der Krieg als Massenersdieinung niemals

aufhören sollte, so ist es dodi - und wie man sehen wird, auf

sehr einfädle Weise - möglidi, den Krieg, als Schicksal

jedes Einzelnen betraditet, und insoferne es um seine Gesundheit

oder sein Leben geht, in absolut sidierer Weise aus der Welt

zu schaffen. ..

Man braudit bloß den pfliditmäßigen Kriegsdienst, sowohl

für die Landarmee als audi für die Marine und Luftfahrzeuge,

durdi den freiwilligen zu ersetzen und dieses einfadie Prinzip

aufredit zu erhalten, unabhängig davon, was audi für Neue-

rungen in unseren politisdien und sozialen Institutionen im

Laufe der Zeit eingeführt werden mögen. Der freiwillige

Kriegsdienst, den idi hier meine, hat nidits mit den versdiiedenen

Werbesystemen vergangener Zeiten zu tun, es gibt keinerlei

Söldner aber wohl ist jeder hiezu Tauglidie aus bestimmten

Altersjahrgängen verpflichtet, sidi militärisdi ausbilden zu lassen

und eine gewisse Zeit hindurdi einer Armee anzugehören, sei

es einer Miliz- oder einer Kader-Armee. Im Falle eines

beabsichtigten Krieges jedodi können die Mitglieder der Armee

nidit gezwungen werden, ins Feld zu ziehen, sonclern man

muß es jedem Einzelnen überlassen, in jedem speziellen Falle,

auf einen Aufruf des Staates <der Regierung) hin sidi für den

Kriegsdienst freiwillig anzubieten. Wer das nidit tut, bleibt voll-

kommen unbelästigt zu Hause.
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Di« ist der Grundgedanke meines Programmes, ^ie iA es

Dies ist der «jru s ^ j^^^^ ^u

ihn verbreitet, seine Anwendbarkeit in mann.gfaAen Situationen

der Praxis gezeigt und iede ernstere Einwendung gegen ihn

'^'"'oer^Ntefdt Freiwilligkeitsinstitution wird nun darin

bestehen daß nidit nur jeder einzelne selbständig darüber en -

Siden kann, ob er sid> ^^ Gefahren des Knegsd.nstesur^^^^

werfen also in dieser fundamentalen Frage von allen anderen

MetL unabhängig sein
-f -<»-.-

J"« ^l^^r
die Häufigkeit der Kriege überhaupt abnehmen Denn sehr

.fr werden sid» so Wenige freiwillig melden, daß die

^ditiler von elem beabsiditigten Kriege abstehen müssen, und

Ldet eits werden die Politiker viel vorsiditiger und zurück-

hauender in diplomatisAen Intriguen und Agitationen <zu Kriegs-

zweln) sein,' weil sie weder für den eigenen no* für den

anderen Staat im voraus wissen können, w^e groß die Zahl der

Freiwilligen sein würde, also jede sichere Grundlage für einen

tnititärisciien Kalkül fehlen wird.

-"-Std ganz abgesehen vonj.semJJutzer^^^^^^^^^^^

;i£rn S:^^. änn^Z^ufolge kann derj^ge,

£ in einem gegebenen Falle für den Krieg ist Kneg u ren

das heißt ihn mitmadien, und wer gegen den Krieg .st, braucht

ihn eben nidit mitmachen.

•

Gelehrte Untersuchungen jeder Art sind im Nachfolgenden

.änzliA ausgesdilossen, meine ganze A^sidit geht nur dahin

den Mensdien zu helfen, sich von einer ihrer furAtbarste"

SeißeTn zu befreien. Mein Werk ist kein wissenschaftl^e ,

Sndern ein rein praktisAes. Gelehrsamkeit, SAarfsinn oder Ge.st

möge man anderswo sudien.

"Wenn hier der Sdiutz vor den physisdien Unbilden der

Kriege, der infolge der Institution der Freiwilligkeit des Kriegs-

dienstes ermöglidit werden soll, proklamiert und verlangt wird,

so liegt dieser Erwartung allerdings die Voraussetzung zugrunde,

daß von den kriegführenden Heeren und Mäditen das Völker*

redit gewahrt wird, daß also in erster Linie Nidit*Kom*
battanten vor jedem Angriff auf Leben, Gesundheit und soweit

es die Kämpfe nidit notwendig erheisdien, audi auf das Eigentum

gesidiert sind. Ist das der Fall, so hat die Zivilbevölkerung '—

von ausnahmsweisen oder dodi seltenen militärisdien Situationen

abgesehen ^ nur durch die mehr oder weniger eingreifenden

Verwirrungen und Störungen im wirtsdiaftlidien Leben zu leiden,

und selbst diese Übelstände können vermieden werden, wenn
man jene Einriditungen trifft, die in meinem Werke »Die

allgemeine Nährpflidit« vorgesdilagen sind.

Es handelt sidi also auch nodi, wenn mein Ziel wirklidi

erreidit werden soll, um das Vorhandensein und die Einhaltung

eines, soweit als zur Zeit möglidien, gesitteten Völker*

rechtes. Sei dieses aber wie immer beschaffen und werde es

wie immer von den Staatsmännern oder von einzelnen Kriegs*

leuten verletzt, so bleibt doch bei Abschaffung des Kriegsdienst*

Zwanges das fundamentale Resultat aufrecht, daß über das Risiko

des Lebens oder der Gesundheit menschlicher Individuen, ich

meine hier: der Soldaten, nidit ein Zwang durch den eigenen

Staat, sondern niemand anderer als diese Individuen selbst zu

entscheiden haben.

Und was das bedeutet, wird in den zehn* und hundert*

tausenden Fällen deutlich, die wir bei jedem Kriege, namendich

bei denen es sich nicht offensichtlich um eine notwendige

Verteidigung handelt, beobachten können, wo die Soldaten zumeist

nur aus Furcht vor den Zwangsmitteln des Staates in das Heer

eintreten und mitkämpfen. Nicht zu sprechen von dem furchtbaren

Gemütszustande, in dem sich die Angehörigen der wider Willen

in das Feld ziehenden Soldaten befinden.

16

t7



n.

Eine staatsreditlidie Betraditung.

Wie Staaten überhaupt entstehen, wie die einzelnen Staaten

entstanden sind, wie das Verhältnis des Staates zurj^^^^^^^^^

besdiaffenist oder besAaffen sein soll, desgle.d.ensem Verhalt«^

zu Religion, und hundert andere Probleme und Fragen lasse .A

•n diesem Werke fast ganz unberührt, so wichtig sie an s.d. aud>

"'"
"wenn wir, unbekümmert um alle Theorien und Systeme,

die MensAen fragen, was sie denn eigentliA von einem Staate

m dem sie leben sollen, verlangen, so würden wohl v.ele erw.dern

oder mit folgender Antwort einverstanden sem

:

D r Sfaat soll uns so wenig als möglid> belästigen, aber

andererseits uns, so sehr als es ohne
^'-'f^^'^'^l'::^^"'^^;

hervorzurufen und seiner BesAaffenheit naA mogUA >st, fordern,

das heißt unseren WünsAen und Idealen entgegenkommen.

Dieser allgemeine Satz wird noA näher präz.s.ert, wenn

wir, auf Grund vielfaAer BeobaAtungen staatliAer Vorgange,

"'"'"Oie mögliAst geringe Belästigung soll darin bestehen, daß

es jedem erwaAsenen MensAen vergönnt sein muß, unter nor--

ma en Umständen seine BesAäftigung so einzuriAten und seme

huressen so zu wählen, wie er es wünsAt und so we.t es eben

mtdn Notwendigkeiten der staatliAen Gesamtheit ve-mbar 'st^

Wir d. i. jeder einzelne, wollen nur in jenen Dmgen und

Situ;tionen unser GlüA suAen, die nur wir selbst als dazu

^^n^artrS: aaß wir weder dem Übermut oder der

Bosheit oder den AnsiAten der Praktiker, noA der Tyranne. der

idealisten versAiedener Art unterworfen sein wollen. Meme

18

Tätigkeit, meine Ziele, meinen Zeitvertreib darf mir, wenn lA

nur sonst meinen als notwendig erkannten Pfliditen als Mensdi

und Staatsbürger nadikomme, niemand, also audi die Staatsgewalt

nidit, stören. Was idi als meine Zufriedenheit oder als mein

Glück anerkenne, muß also nidit gerade jene Art von Zufrieden*

heit und Glüd^ sein, die andere oder die Staatsgewalt so nennen/

es mag, wenn idi es so wünsdie, audi sogar so geartet sein,

daß andere es »Unglüd^« oder »Selbstquälerei« oder »Selbst-

opferung« nennen. Wenn zu meinem Glüd eben sogenanntes

Unglüd gehört, wenn idi midi nach »Bitternissen sehne« und sie

sudie, so muß es mir ebenso frei stehen, demgemäß zu denken

und zu handeln, wie wenn idi meine Tage in Saus und Braus

verbringen wollte. Wenn idi wünsdie und audi dafür agitiere,

daß mein Staat ein nationaler oder religiöser, ein politisdi tätiger

oder ein politisdi ganz untätiger sein soll, wenn idi für ihn Leben

und Gesundheit riskieren will und diesen Sdiritt für etwas Großes

und Erhabenes halte — so soll dies alles mir unbenommen bleiben.

Idi sdireibe also hier gar nidits vor, d. h. idi wünsdie, daß

von Staat und Gesellsdiaft niemandem — außer im Bereidi

notwendiger Anforderungen an das Individuum im Interesse der

Gesamtheit -' in seine Lebensführung in anderer Weise ein*

gegriffen werde, als durdi Argumente. Mit meiner Auf*

fassung von Staat und Gesellsdiaft ist daher selbst die allerleb*

hafteste Propaganda für irgendweldie Ideen, Moralsysteme,

Ideologien und politisdie wie religiöse Theorien ganz gut vereinbar.

•

Die von Stirner in dem Werke »Der Einzige und sein

Eigentum« aufgestellte Maxime »Mir geht nidits über midi« und

die nähere Ausführung dieses Gedankens erwed^t den Ansdiein

eines anardiistisdi übertriebenen individualistisdien Prinzips. Wie

idi glaube, tut man Stirner mit einer soldien Auffassung Unredit,

obwohl er mitunter seine Sätze in etwas brüsker und aufreizender

Form ausspridit.

So z. B. wenn er sagt : »Was aber kümmert midi das

Gemeinwohl? Das Gemeinwohl als soldies ist nidit mein Wohl,

sondern nur die äußerste Spitze der Selbstverleugnung«, oder

wenn er unaufhörlidi vom »Einzigen« und vom »Egoisten« spridit,

und am Sdiluß seines Werkes ausruft: »Was, bin idi dazu
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n der Welt, um Ideen zu realisieren ?« Allein man sieht namentlidi

aus Stimers Antikritiken <gegen Szelika, Feuerbach und

H e ß>, die John Henry M a c k a y unter dem Titel »Max Stirners

Kleinere Sdiriften« herausgegeben hat, daß er mit seinem Worte

»Egoismus« etwas ganz anderes als den vulgär sogenannten

Egoismus meint. »Der Egoismus, wie ihn Stirner geltend madit«,

heißt es dort <S. 144), »ist kein Gegensatz zur Liebe, kein Gegen-

satz zum Denken, kein Feind eines süßen Liebeslebens, kein Feind

der Hingebung und Aufopferung . . . kurz, kein Feind eines

wirklichen Interesses. ... Nur gegen das Uninteressante

ist er geriditet, nidit gegen die Liebe, sondern gegen die heilige

Liebe . . . nidit gegen die Sozialisten, sondern gegen die heiligen

Sozialisten usw.«

Dabei versteht Stirner unter »Interessant«, was im Interesse

des Individuums gelegen ist, wobei also dieses einer Idee oder

einem Gebot selbständig urteilend oder empfindend gegenüber-

steht/ während als »heilig« alles das angesehen wird, was als

über der Absdiätzung und Beurteilung des einzelnen Individuums

stehend ausgegeben wird, dem es also unbedingt unterworfen

sein und wo 'es gar nidits dreinzureden haben soll.

Hiemit fällt aber der revolutionierende Eindrud^ des

Stirnersdien Werkes zum größten Teile weg und die allgemeine

Entrüstung darüber ersdieint überflüssig. Sein Hauptverdienst

wäre wohl darin gelegen, keine absolut geltenden Maximen

und Vorsdiriften gelten lassen zu wollen und in soldien Fällen

stets das Individuum zu Worte kommen zu lassen. Dann würde

aber Stirners Forderung mit der von mir in diesem Werke

vertretenen übereinstimmen,, dodi ist es audi möglidi, daß idi,

von meiner Idee zu sehr erfüllt. Stirner unriditig auffasse. Idi

lasse daher diese Frage, als zu unwiditig, dahingestellt sein.

Damit der Staat uns möglidist wenig belästigt und uns

dodi in riditiger und gewünsditer Weise fördern kann, sollen

wir ihm, das heißt seiner Madit über uns, nur jene Auf-

gaben zuweisen, die durch andere weniger mächtige oder

durch kleinere Vergesellschaftungen nicht ebenso gut gelöst

werden können, wie durch ihn selbst.

30
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Was aber diese Aufgaben selbst betrifft, so wäre es

zwedtmäßig, sie darnadi zu untersdieiden, ob sie fundamentale

oder nur sekundäre Angelegenheiten der Staatsangehörigen

betreffen. Und insoweit es sidi um Besdilußfassungcn, also um

die Gesetzgebung handelt, befolge man die Norm:

Für die sekundären, also weniger widitigen Angelegen-

heiten hat die Volksrepräsentation, für die fundamentalen hat

das ganze Volk durdi ein Referendum zu entsdieiden.

Von der Einführung dieser hie und da nahezu sdion

eingeführten Verfassungsform ist zu hoffen, daß durdi sie die

unaufhörlidien und oft so erbitterten Kämpfe und Sorgen, die^das

öfl^entlidie und private Leben heute' und seit jeher erfüllen, in

hohem Maße abnehmen, viele sogar gänzlidi aufhören werden.

Und einige Überlegung madit das sehr plausibel.

Denn in den wichtigen Angelegenheiten, die ja alle

betreffen, entsdieiden audi alle, und zwar direkt, eine bessere

Beruhigung über gefaßte Besdilüsse — soweit es auf das Formale

ankommt — kann es aber offenbar nidit geben. Und die unter-

geordneten Bedürfnisse und Wünsdie werden gewiß nidit

entfernt in soldiem Grade das politisdie Leben mit Streit und

Kampf erfüllen wie heute, wenn einmal fundamentale Bedürfnisse

befriedigt sind. Gerade die sekundären Angelegenheiten sind so

zahlreidi auf der Tagesordnung und sind so wenig und so selten

einer objektiven Entsdieidung zugänglidi, daß man ihre Behandlung

ganz zweAmäßig den Volksrepräsentanten, sozusagen im

gesdilossenen Raum, überlassen mag. Allerdings wäre audi zu

wünsdien, durdi Wort und Sdirift auf die Mensdien dahin zu

wirken, daß sie zur Erreidiung eines besseren Friedens unter-

einander sekundäre Streitfragen nidit so ernst und widitig nehmen,

wie es gewöhnlidi gesdiieht, und lieber auf die Erfüllung ihrer

fundamentalen Bedürfnisse mit größerer Intensität und Beharrlidikeit

bestehen, wofan es, seltsamerweise, heute nodi fehlt. Man

denke z. B. an die endlosen Streitigkeiten, wenn eine neue

Steuer oder Steuerskala oder wenn in gemisditspradiigen Ländern

in irgendeinem Bezirk diese oder jene Spradie in der Verwaltung

eingeführt werden soll,- aber an die Forderung einer garantierten

Lebenshaltung durdi den Staat denkt %nan nidit.
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Was ist nun eigentlich unter fundamentalen Bedürfnissen

zu verstehen? Es sind dies vor allem soldie, die die physische

Existenz der Mensdien betreffen und deren absolut sidiere

Befriedigung die Bevölkerung zu ihrer Zeit als notwendig

ansieht. Die zwei widitigsten hieher gehörigen Angelegenheiten,

mit denen sidi wohl eine nahe Zukunft befassen wird, werden

die bedingungslose ökonomische Sicherung aller Staatsan-

gehörigen und ihre Unantastbarkeit an Leben und Gesundheit

<vom Sdiutze vor gefährlichen Individuen abgesehen) sein müssen.

Zwar nidit mehr so dringend wie soldie Existenzfragen,

aber dodi zu den widitigen, wenigstens cjuasi fundamentalen

gehörig, sind die sogenannten Grundredite in Verfassungsstaaten,

die sidi nicht direkt auf die physische Existenz beziehen, sondern

in mehr negativer Weise polizeiliche und strafprozeßuale Sdiutz-

maßregeln betreffen. Also: die positiven Einriditungen zur

Sidierung des Lebens, der Ehre, der Gesundheit, des Eigentums,

sowie der Sdiutz der persönlidien Freiheit, die Freizügigkeit,

Unverletzlidikeit des Hausredits, Wahrung des Briefgeheimnisses

<das alles unter normalen Umständen), Glaubensfreiheit usw.

Offenbar lassen sich selbst diese Grundredite nidit an

Dringlidikeit vergleidien mit den zwei Existenzforderungen: mit

dem positiven Rechte: Auf Sicherung vor wirtsdiaftlidier Not

oder Sorge, dem negativen: Nidit zu einer Gefährdung des

Lebens oder der Gesundheit zu Staatszweden gezwungen werden

zu dürfen, das ist unter anderem die Forderung nadi Ersatz der

Wehrpflidit durdi ein spezielles System der Freiwilligkeit. Dieser

Ansidit gemäß bemühte idi midi seit ungefähr vierzig Jahren,

wenigstens um die theoretische Ausgestaltung der zugehörigen

Programme, und sie wurden behandelt in den Werken: »Das

Redit zu leben und die Pflidit zu sterben« <i578>, »Fundament

eines neuen Staatsreditcs <i905>, »Voltaire« <i905X »Das

Individuum und die Bewertung mensdilidier Existenzen« (1910),

>Die allgemeine Nährpflicht als Lösung der sozialen Frage« <i9i2),

und im letztgenannten Werke ist die Art der Durdiführung des

sozialen Programms sehr detailliert gegeben worden. Damit ist

das eine Programm, die dringendste, positive, fundamentale

Individualforderung von iftr aus als erledigt anzusehen.

Das andere, das negative, der Ersatz der Wehrpflidit durdi

die Freiwilligkeit des Kriegsdienstes, soll nun in dem vorliegenden

Werke so eingehend, als idi es vermag, behandelt werden^ Es

ist gewiß von ebenso großer Widitigkeit wie das wirtsdiaftlidie,

wenn es audi nidit alltäglidi, wie dieses, aktuell wird.

Der Sinn dieses militärisdien Programms ist aber m dem

viel allgemeineren Grundsatz aller Gesittung gelegen:

Es habe jeder die Freiheit, Märtyrer seiner eigenen Ziele

oder Ideale zu werden, aber niemand darf gezwungen werden,

Märtyrer der Ziele oder Ideale anderer zu werden.

Es ist nun sehr merkwürdig, daß gerade die widitigste

Frage nämlich die nadi der Pfllidit, sein Leben darzubieten, falls

die Staatsregierung es verlangt, bisher von allen Staatsredits-

theoretikern so auffallend leicht genommen wurde. Wenige il^eilen

in den Werken über Reditsphilosophie genügen ihnen. Aber die

Umersudiungen über zwed^mäßige Abstimmungsmethoden, über

Zentralisation oder Dezentralisation, über Erweiterung der

Gemeindeautonomie, über den Zensus für das Stimmredit usw. usw.

crehen ins endlose. Und wenn man bedenkt, weldie furchtbaren

Konseciuenzen die Institution der Wehrpflidit ganz sicherlidi hat,

so mödite man fast glauben, es fehle den Staatstheoretikern

alle Hodiaditung vor mensdilidien Existenzen in demselben

Grade wie den Staatsprakttkern. Von der unermeßlidien

Widitigkeit des Problems durchdrungen, habe idi daher

versudit, in dem Werke »Das Individuum und die Bewertung

mensdilidier Existenzen«, es so sehr als es nriir möglidi war, zu

analysieren und mein Programm der Absdiaffung der Wehr,

pflidit und ihres Ersatzes durdi die Freiwilligkeit zu vertiefen,

nämlidi ethisdi zu begründen.

Auf dieses Werk verweise idi und rate, es als wichtige

Ergänzung der vorliegenden Schrift zu betraditen und zu

^""^Stellen wir uns einmal vor, jene beiden fundamentalen

mensdilidien Bedürfnisse, die idi in meinen Werken einem Studium

unterworfen habe, wären in der Tat befriedigt, daß also jedes

Individuum seine Lebenshaltung gesidiert und seine physisdie

Existenz nidits von den Staatsregierungen zu befürchten habe -

wie könnten dann die Mensdien aufatmen, in weldiem relativ

gesitteten Zustande der politisdien Gemeinsdiaft würden sie dann

23
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'— von gewiß sehr seltenen Ausnahmszuständen abgesehen ^
ihr Leben verbringen, im Vergleidi zu dem heutigen ! Wenn wir

von den mannigfaltigen unangenehmen Vorgängen und Auf*

regungen des Privatlebens absehen, so könnte für die Menschheit

eine bisher unbekannte Ruhe des Gemütes eintreten, und eine

unzählbare Menge der heute so häufigen unedlen oder geradezu

sdilediten Handlungen wird, aus Mangel an Anlässen und

Motiven — wenn aucb nidit infolge Besserung des mensdilidien

Charakters — unterbleiben und man wird dann sehen, daß die

Mensdien wenigstens in ihren Äußerungen — ohne Aufwand
pädagogisdier oder religiöser Mittel '— eines hohen Grades

von Harmlosigkeit fähig sind. Denn, wie idi es im Werke »Das

Individuum« darlegte: Der soziale und ethisdie Fortsdiritt der

Mensdiheit besteht hauptsädilidi in dem der Institutionen und

nidit in jenem der Privatmoral der einzelnen Individuen.

Setzen wir nodi weiter voraus, daß es einmal gelingen

werde, die Ethik audi in der Politik zur Geltung zu bringen

und durdi ein gesittetes Völkerredit, das nidit nur auf

dem Papiere steht, audi die Kriegführung zu humanisieren —

'

zwei Aufgaben, deren Lösung an Sdiwierigkeit ihresgleidien

sudit ^ dann, dann allerdings wäre jeder vor den meisten

sdilimmen Eingriffen der Natur und audi der Mensdien wie

durdi eine eiserne Mauer gesdiützt und jedermann stünde es

dann frei, so zu leben, wie es »sein Herz begehrt«.

Das muß das Ziel aller Bemühungen sein und die Staats*

kunst sollte es dahin bringen, daß es so werde.

Denn es muß gesagt werden: Der heutige Zustand der

Gesellsdiaft ist unhaltbar. Es gibt Millionen und Millionen

Mensdien, die es endlidi müde geworden sind, ganz gegen

ihren Willen durdi die mannigfaltigsten großen wie kleinen

politisdien Vorgänge, nidit nur in ihrem Behagen und ihrer

Stimmung beunruhigt, sondern audi in der Sidierheit ihrer Lebens*

haltung, ihrer persönlidien Sidierheit, selbst in ihrer ganzen

physisdien Existenz gefährdet zu werden.

Wie kommt ein friedliebender, ein Mensdi z. B. ohne

politisdie Tätigkeit dazu, in seiner ökonomisdien oder leiblidien

Existenz sidi bedroht zu sehen, weil in irgend einem Winkel der

Erde ein unsdieinbarer Anlaß zu weiten kriegerisdien Verwid^*

lungen führen kann?

Wenn am Libanon sidi Möndie streiten, wenn von Monte-

negrinern den Albanesen Hammel gestohlen werden, wenn ein

Politiker, ein sogenannter Staatsmann oder Minister, irgend eines

großen oder kleinen Staates behauptet, dieser könne ohne einen

gewissen Hafen oder ohne freie Durdifahrt dort und dort nidit

weiter existieren, so sind sofort, bei den komplizierten Beziehungen

aller Mädite, allerlei Intrigen, erheudielte oder edite Patriotismen,

Egoismen und alle möglidien Fanatismen überhitzter Idealisten

am Werk und ganz Europa kommt in Unruhe.

Trauriges Los der vielen Millionen Mensdien! Sie müssen

in Angst abwarten, was die Diplomaten untereinander abmadien,

ob der oder jener Diplomat gesdiidter, sdilauer, sdilediter als

der andere ist, ob die einflußreidien Faktoren wirklidi Frieden

oder Krieg wünsdien, ob denn endlidi die angekündigte Konferenz

zusammentritt? Wann? Wo? Wie? Und so ins Endlose fort.

Für Napoleon stand allerdings fest, daß in unserer Zeit

Politik das Sdiidisal sei/ er konnte das für objektiv riditig

halten, da er als genialer Soldat alle Staaten und Völker durdi-

cinanderwirbelte. Aber in einer gesitteten Gesellsdiaftsordnung

darf eben Politik nidit das Sdiidsal sein,- es mag jedem frei-

stehen, sidi in den politisdien Wirbel zu begeben, dann madit

er sie eben in gewissem Maße zu seinem Sdiidsal,- wer das aber

nidit will, muß unbehelligt von aller Politik bleiben können, und

sein Leben wie immer nadi seinem Behagen fortführen, zum

Beispiel Tulpen ziehen oder Zahlenlehre studieren. Und wir

können nur jene hoditrabenden Redensarten verladien, die von

»hoher« Politik ii)^ Ehrfurdit spredien, oder soldie Phrasen

wie jene von R?dbertus: »Die Politik ist die königlidie

Kunst, den Willen des Weltgeistes zu erkennen und zu

verwirklidien,« eine Narrheit, die offenbar der Hegelsdien

Terminologie vom »Weltgeist« und von >Volksgeistern« zu

danken ist.

Was geht midi, der idi kein Politiker bin, der Libanon,

der albanesisdie Hammel oder jenes Bedürfnis nadi einem Hafen

an? Und dodi muß idi bei jeder soldien Affäre zittern
!

Das

ist das Resultat der »Annäherung der Völker durdi die Eisen-

bahnen«, der rasdien Verständigung der Kabinette durdi Telegraph

und Telephon, der internationalen Kongresse und der religiösen

Schulgesetzgebung.

24
25



M

m

Heute muß idi und jeder fürditen, midi oder meine Familie

nidit ernähren zu können, wenn die Neujahrsrede eines Monardien

oder die Tisdirede eines Ministers bei einem Festessen zwei*

deutig oder direkt kriegerisdi ausfällt/ ja idi muß zittern, daß

dadurdi vielleidit ein Krieg angekündigt wird und Aussidit vor-

handen ist, daß idi oder mein Sohn oder mein Bruder das Leben

in die Sdiladit tragen muß.

Alles das wäre unmöglich, wenn unsere Institutionen

andere wären! Und dodi rühren sidi die Mensdien nidit, um sie

zu ändern und sie verbringen ihre Zeit damit, über die

»Sdileditigkeit der Mensdien« zu klagen, der dodi durdi Ver*

besserung unserer Gesetzgebung in so hohem Grade wirklidi

beizukommen wäre. Und was soll man erst dazu sagen, wenn

es sidb nidit um Möndie und Hammel, sondern um große

staatlidie Forderungen handelt und die halbe Mensdiheit

in einem Weltkrieg, wie den jetzigen, hineingetrieben wird?

Millionen Mensdien werden getötet oder verwundet,

Millionen Mensdien müssen hungern, weil — Frankreidi seine

militärisdie Gloire wieder gewinnen, Rußland sein Territorium

nodi größer haben wollte als es sdion war, und weil England,

dessen Finanzminister dodi vor kurzem den bisher unerreiditen

blühenden Zustand seines Handels im Unterhause verkündigte

^ den deutsdien Konkurrenten verniditen will, um nodi reidier

zu werden, als es sdion ist.

Fragt man aber unseren größten Gesdiiditsphilosophen, so

sagt er uns: »Die Weltgesdiidite ist nidits als die Entwid^lung

des Begriffes der Freiheit«. . . .Von Athetv-^bis — RußlandM
Fragt man midi, so antworte idi: wir sind erbärmlidie

Sklaven unserer elenden Institutionen und von dem Wahne

befangen, sie und alles, was wir haben und tun, seien von der

reinsten Vernunft und edlen Trieben eingegeben.

Und warum erheben sidi nidit die Frauen, denen ihre

Gatten, Söhne oder Brüder oder Geliebten weggesdiossen oder

verkrüppelt werden, gegen unsere unwürdigen politisdien

Zustände? All ihre Energie verwenden sie auf Erreidiung des

Stimmredites und der sonstigen bürgerlidien Gleidibereditigung.

Ganz wohl ! Sie tun redit daran. Aber es gibt eine viel dringendere

Angelegenheit, es gilt, Mensdienmord in Massen zu verhindern.

Aber von soldien Bestrebungen - und sie wären sdion ohne

Stimmredit möglidi - hört man fast nidits. Man sehe dodi, wie

die englisdien Suffragettes agitierten, bloß um das Stimmredit zu

erobern, warum ahmen die festländisdien Frauen ihnen bei

Vermeidung ihrer brutalen Aussdireitungen nidit nadi, um das

unendlidi widitigere Ziel der Absdiaffung der Wehrpflidit zu

erreidien? Ja vor kurzem, als man audi in England die allgememe

Wehrpflidit einzuführen beabsiditigte und sdion seit längerer

Zeit dafür agitierte, rührten sidi die Suffragettes nodi immer

nidit,- für den Krieg gegen Deutsdiland haben sie sidi freiwillig

gemeldet, aber für seine Beendigung und gar für Verhinderung

des erzwungenen Kriegsdienstes interessieren sie sidi nidit, sondern

im Gegenteile für seine Weiterführung.

So sehr überwiegt bei den Mensdien das Interesse für

politisdie Formen jenes für reale ReformenM

1 Dieser ganze Passus wurde während des Weltkrieges gescfirieben,

heute aber besteht er nidit mehr, denn seit ungefähr zwei Jahren hat

die »Internationale Frauenliga für Frieden und Freiheit« die SaAe sehr

energisdi in die Hand genommen, hält bereits mehrere Kongresse ab und

bereitet soeben einen Weltkongreß in Wien vor.

Warum haben sidi die Männer bisher so wenig energisdi

für eine Agitation zur AbsdiafFung der Wehrpflidit und zum

Unsdiädlidimadien unserer verrotteten Institution der Diplomatie

eingesetzt?

' Vor der jetzigen Revolution.
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Unsere politischen Verhältnisse. — Unsere

Diplomatie.

Da mein Programm zwar ein militärisdies ist, aber mit der

äußeren Politik in innigem Zusammenhange steht, so erscheint

es notwendig, über den Einfluß unserer bestehenden politisdien

Verhältnisse speziell auf den Ausbrudi von Kriegen und auf

den Zustand der Gemüter im Hinblid^ auf die Kriegsbe*

fürditungen einige Worte zu sagen.

Selbst in unseren Tagen der großen geistigen Fortsdiritte

und der angeblidi sittlidien Erziehung der Mensdien durdi das

nahezu 1900 Jahre bestehende Christentum, sind nodi fast alle

Motive und Veranlassungen zu Kriegen und kriegerisdien

Stimmungen wirksam, die im Laufe der Gesdiidite jemals zur

Geltung gekommen waren, und neue kamen nodi hinzu.

Es werden Kriege geführt oder kriegerische Spannungen

erzeugt aus nationalen, religiösen, politisdien, kulturellen, dyna*

stisciien, persönlichen, allgemein oder persönlich wirtschaftlichen, ja

auch aus selbstlosen, idealen, an sich rein ethischen Gründen.

Vor allem ist es durchaus nicht richtig zu glauben, daß

vorwiegend Monarchien, also ihre Regenten oder Regierungen,

Kriege führen und daß, wie Kant meint, republikanische

Verfassungen uns den ewigen Frieden bringen würden. Denn
sowohl demokratische als auch aristokratische Republiken führten,

und gar nicht selten, Kriege, wobei ich natürlich nicht jene aus

Notwehr, sondern die ausgesprochen aggressiven Kriege im Auge
habe. Man denke nur an das republikanische Rom, das ja gar

nicht aufhörte, Offensivkriege zu führen und das nicht eher ruhte,

als bis es, wie die Historiker sich pompös ausdrücken, den

»ganzen Erdkreis« oder wenigstens seinen größten Teil sich

unterworfen hatte, was nodi immer selbst den Sdiulbuben als

etwas Bewundernswertes und Nadiahmungswürdiges hingestellt

wird. Man denke audi an die italienisdien Republiken, besonders

an Venedig/ ferner an die französisdie Republik, nidit an jene

des aditzehnten Jahrhunderts, so lange sie in der Defensive

gegen die Monardien des Festlandes und die Aristokratie

Englands sich verteidigen mußte, sondern an jene unserer Zeit,

die Jahrzente lang über der Revandieidee brütete, rüstete und im

Jahre 1914 losbrach.

Es geht also ohne Könige und Fürsten audi!

Das hat schon, wenigstens soweit es die Bürgerkriege

betrifft, David Hume hervorgehoben: »Wenn man«, sagt er,

Mmmer die Sdiuld aller Unordnungen ohne Untersdiied auf den

König werfen wollte, so würde man einen sdiädlidien Irrtum in

die Staatskunst einführen, weldier beständig zu einer EntsdiuU

digung der Verräterei und des Aufruhrs dienen müßte/ als wäre

die Unruhe der Großen und die Raserei des Volkes nidit eben-

sowohl wie die Tyrannei der Fürsten ein Übel, dem die

mensdilidie Gesellsdiaft unterworfen ist und weldies in jedem

wohleingerichteten Staat ebenso sorgfältig verhindert werden muß.«

Wir wissen ja aus vielfadier Erfahrung, daß nidit nur

»Tyrannen, Große und rasende Völker« zum Kriege treiben. Es

kommen - wenn wir weniger die sadilidien Veranlassungen als

die Personen ins Auge fassen - nodi SAriftsteller sowie

Vertreter von Landwirtsdiaft, Handel und Industrie, Waffen-,

Munitions- und Sdiiffslieferanten hinzu, die sidi oft auf das Über-

treiben von Rüstungen und auf das direkte oder indirekte Ein-

fädeln von Kriegen sehr gut verstehen. Sodann kommen die

Staatsvergrößerer, die Nationalitätsfanatiker und die Kultur-

verbreiter, weldie unzivilisierte oder anders zivilisierte Volker

ausrotten oder unterdrüd^en wollen, in Betradit. Nidit zuletzt,

aber in unseren Tagen nidit mehr so offen und aufdringhch,

leisten die Priester der beiden in Europa so mäditigen positiven

Religionen das ihrige, um die Nationen zu Kriegen zu entflammen.

Das Sdirecklidie und höchst Widerwärtige in allen diesen

Fällen ist aber im Grunde der Umstand, daß die eigentlidien

Madier der Kriege, die Aufwühler, fast nie ihre physisdie

Existenz einsetzen, sondern dies anderen überlassen, die entweder

durdi die staatlidien gesetzlidien Institutionen gezwungen oder
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infoige wirtsdiaftlidier Notlagen <sdieinbar freiwillig) oder durch

Werbungslockungen ihre Haut zu Markte tragen. Daß jene

Personen, die auf den Krieg hinarbeiten und ihn zum Ausbruch,

bringen, also die Staatsoberhäupter oder die mittelst Reden,

Schriften oder Intriguen antreibenden Politiker beider Seiten nicht

miteinander kämpfen, daß also der Krieg zwischen den an den

Streitigkeiten meistens — wenn noch nicht verhetzt — uninteres»

sierten Volksmassen, nicht durch ein einfaches Duell odef eine

gründliche Schlägerei jener Personen ersetzt wird, und auch im

Laufe der Kriegsgeschichte nur in den ältesten Zeiten, sonst fast

niemals ersetzt wurde, müssen wir außerordentlich beklagen.

Denn wenn es geschehen wäre, hätte die Weltgeschichte ein

ungleich schöneres Gesicht als bisher.

Unser heutiges Regime wirkt so empörend auf ein gesittetes

Gemüt, daß unlängst jemand den — allerdings vielleicht schwer

realisierbaren —
' Gedanken aufwarf, alle jene, die überhaupt zu

Kriegen treiben, und sei es sogar aus wirklich oder scheinbar

ethischen Gründen, für ihre Agitation verantwortlich zu machen.

»Wer«, meinte er, »den Krieg befürwortet, sei es durch bekannt

gewordene politische Intriguen, durch Wort oder Schrift, in

Versammlungen, Büchern, Pamphleten oder in Zeitungsartikeln,

alle jene Personen sollen in Evidenz gehalten und bei wirklichem

Beginn des Feldzuges unbedingt in die ersten Schlachtreihen eingestellt

werden, es sei wer immer.« Lassen wir aber diesen vielleicht

schwer ausführbaren Vorschlag auf sich beruhen, wir brauchen

ihn nicht, aber er zeigt, welche Empörung, ja welche Wut gegen

Überwältigung unser heutiger politischer Gesellschaftszustand erregt.

Und dabei lassen sich noch viele von der Institution

der allgemeinen Wehrpflicht täuschen und zu dem Glauben
verleiten, durch sie sei der gewünschte Zustand der politischen

Gerechtigkeit erreicht, denn die Kriege würden ja nunmehr vom
»ganzen Volke«, also anscheinend mit seiner Zustimmung, geführt.

Nun gibt es wohl einzelne, aber höchst seltene Fälle, in

denen eine ganze Nation oder doch ihr größter Teil einen Krieg

führen will, zumeist in der Notwehr, wie es, um von der neueren

Zeit zu sprechen, z. B. beim deutschen Befreiungskriege gegen

Napoleon im Jahre 1813 der Fall war. Auch im Balkankriege der

Bulgaren gegen die Türken im Jahre 1913 und im aggressiven

80

Kriege der Rumänen gegen die Bulgaren im zweiten Balkan-

kriege handelte es sidi um populäre, nationale Erhebungen. In

diesen Fällen ging es beinahe ebenso zu wie in Japan im

Jahre 1904 gegen Rußland.
., < r- f J

Man kann hieraus lernen, daß selbst die Furdit vor der

Möglidikeit von Tod oder Verwundung durdi kriegensAe

Begeisterung überwunden werden kann, was an sidi als eme

merkwürdige, ja mitunter eine ethisdi große Sadie und ^ vor

ihrer näheren Analyse ^ geradezu als ein Wunder m der

mensdilidien Psydie ersdieinen kann.

•

Die Echtheit und Gediegenheit dieses Aufopferungszustandes

vürde allerdings in jedem einzelnen Falle einer näheren Prüfung

unterzogen werden müssen, bevor man ihn bewundert, denn er

kann ja leiAt eine bloße Folge von gesetzÜAem Zwang voti

Suggestion mannigfaAer Art, oder auA von vollständigem Mangel

an ernsterer Überlegung des drohenden SAidsals oder endl.A

eine Folge des Optimismus sein, man werde dodi kein Unheil

erleiden,, mitunter genügt sdion das Bedürfnis, zu raufen

Erst dann könnte man des Willens zur heroisdien Selbst-

Opferung sidier sein, wenn ein auf dem Sdiladitfelde sdiwer

Verwundeter und ganz zur Besinnung gekommener trotz der

ausgestandenen SAmerzen von neuem in den Katnpf treten will.

SolAe Fälle sind gar niAt so selten, wie man glauben moAte.

Aber in der Regel verhält es siA ganz anders.

Nur in den seltensten Fällen, von Verteidigungskriegen

abgesehen, ziehen die WehrpfliAtigen gerne besser gesagt:

ohne gezwungen zu sein, in den Krieg, und es sind beinahe

nur die höheren Offiziere, und auA von diesen nur sehr

wenige aus Patriotismus, sondern vorwiegend jene, die des

zu erwartenden Avancements wegen es kaum erwarten können,

ins Feld einzurüAen.

Man darf siA auA niAt durA die mitunter vor-

kommende TatsaAe täusAen lassen, daß bei gespannten poUtisAen

Verhältnissen siA in einer ganzen Nation eine heftige Kriegs-

begeisterung kundgibt. Ein aufmerksamer BeobaAter wird beinahe

immer die trüben Quellen finden können, aus denen diese

Begeisterung ihren Anstoß und ihre Förderung erhält. Ganz

besonders AarakteristisA ist es, daß soIAe Kriegslust vorwiegend

31



1

bei jenen Personen hervortritt, die nidit gezwungen sind, in den

Krieg zu ziehen,- die Soldaten selbst, von den höheren Offizieren

abgesehen, bleiben immer ruhig und sehr verschlossen, wenn sie

nidit zu sehr aufgehetzt wurden. Und wenn sie jubeln, so

gesdiieht das vor dem Kriege und im Beginne des Feldzuges,

nadiher vergeht ihnen alsbald das Jubeln, selbst wenn sie sdieinbar

nodi so patriotisdi gesinnt waren.

Idi habe das Wort H u m e s von der »Raserei des Volkes«

zitiert. Über die Bedeutung dieser Raserei müssen wir uns

klar werden.

Ähnlich wie Hume sagt audi Hegel: »Wenn man aber

meint, Fürsten und Kabinette seien mehr der Leidensdiaft unter-

worfen als Kammern, und wenn man deswegen in die Hände

der letzteren die Entscheidung über Krieg und Frieden zu spielen

sudit, so muß gesagt werden, daß oft ganze Nationen noch mehr

wie ihre Fürsten enthusiasmiert und in Leidensdiaft gesetzt

werden können.«

Hier hat Hegel jedoch die Hauptsadie nidit berücksichtigt.

Er denkt nicht daran, daß ein großer Untersdiied darin liegt, ob

ein Krieg von einzelnen oder weniger Personen, also Fürsten

und Kabinetten, oder ob er von einer ganzen Nation gewünscfit

und in Szene gesetzt wird. Im letzteren Fall hat nämlidi die

Nation alle sdilimmen Kriegsfolgen nur sidi selbst zuzusdireiben,

und es ist nur nodi der, allerdings ebenfalls wichtige, Übelstand

vorhanden, daß zwar alle oder sehr viele Niditkombattanten

des enthusiasmierten Volkes einen Krieg wollen, die Soldaten

selbst aber, die direkt und am meisten zu leiden haben, gar

nidit gefragt werden und einfadi — vermöge der heute noch

bestehenden Wehrpflidit — marsdiieren müssen. Wenn

aber der Monarcii oder der maßgebende Politiker marschiere»

lassen will und das Militär dazu gezwungen wird, ins Feld zu

rüden, so kann das Volk sidi nidit mehr den — allerdings

ungenügenden -' Trost gönnen, daß es sein eigener Wille war,,

alles Kriegsunheil auf sich zu nehmen,- namentlidi die Soldaten

sind in diesem Falle die blinden Werkzeuge des Willens einer

Person oder weniger Personen, im besten Falle einiger hundert

Volksrepräsentanten.

Daher ist im Grunde genommen, ^ wenn man jede
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menschliche Existenz so hoch schätzt und achtet, wie man soll —

'

auch kein wesentlicher Unterschied vorhanden, ob, wie das

Hegel unterscheidet, »Monarchen oder Kammern« die Soldaten

zwingen, in den Krieg zu ziehen. Gar niemand anderer als jeder

einzelne Mann selbst soll über die Aufopferung seines Lebens

und seiner Gesundheit zu entscheiden haben, d. h. selbst die

sdieinbar sehr demokratische Institution, daß die Parlamente über

Krieg und Frieden entscheiden sollen, genügt noch lange nicht,

und die noch mehr demokratische Einrichtung, daß das ganze

Volk, also eine allgemeine Abstimmung (Referendum) darüber

entscheiden soll, genügt auch noch nicht.

An diese meine Auffassung wird man sich gewöhnen

müssen, wenn man vorwärts kommen will.

Man hörte in neuerer Zeit öfters davon sprechen, daß

jetzt »keine Kabinettskriege mehr geführt werden«. So sprach

zum Beispiel Moltke und später der ehemalige deutsche Reichs*

kanzler Bülow. Aber die Erfahrung zeigt uns gar nicht selten

das Gegenteil.

Denn der deutsch^französische Krieg vom Jahre 1870 war

ganz unzweifelhaft ein Kabinetts-, genauer gesprochen ein Boudoir*

krieg/ er wurde von der französischen Kaiserin E u g e n i e im

Verein mit ihrem Beichtvater beschlossen,- von der Kaiserin

sowohl im Interesse ihrer Familie, als auch von ihr, der bigotten

Spanierin, zugleich mit dem katholisdien Geistlidien, zum Zwecke

der erwarteten Demütigung und vielleicht, wenn es gelänge, sogar

zur radikalen Vernichtung des protestantischen preußisdien Staates

und des Protestantismus überhaupt. Daß die Kaiserin es war,

die den Krieg verlangte und sogar gegen den Willen

Napoleons III. durchsetzte, hat Marschall Mac Mahon
selbst bestätigt und der ehemalige deutsche Reidiskanzler

Hohenlohe berichtet in seinen Denkwürdigkeiten <unter dem

20. Juli 1874) von einem Besudie Thiers, wobei dieser erzählte,

die Kaiserin Eugenie sei ebenso wie die ganze bonapartistische

Partei der Ansicht gewesen, der Krieg von 1870/71 sei nötig, um
das Prestige Napoleons herzustellen. Sie habe gesagt :

»Mon fils

ne regnera jamais si le prestige n'est pas retabli par une guerre

victorieuse.« Also Tausende und aber Tausende Menschen,

Franzosen und Deutsche, mußten ihr Leben oder ihre Gesundheit
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verlieren, damit der
«^--"^^/^'f

f"
' da^^e^ Te^r

moralisAes Gefühl besitzen die Mensdien daß sie dieser

:„den kaiserlid,en Witwe, mit aller HoAaAtung begegnen

mit allem Respekt von ihr spred>en und m den Zeuungen

Xeibn während sie einen Mörder gewöhnliAen SAlages, der

nt einen MensAen um das Leben gebraAt bat, mAt genug

verabsdieuen können und seine Hinrichtung verlangen.

Bekannt ist es auA, daß der Krieg Rußlands gegen Japan

im lahre IQ04 hauptsächlich wegen Gewinnung emes

:Jen HafenVaber au'd, von den Großfü-n n,it Z—ung
des Zaren zu persönlidien, rein geschäftlichen Zwecken

t£ zur GeLnung großer ^^^^J^^^^Z
:ZZr dTwe::JSn,tt ä e^lWper. nicbt sd,e.e,

ausdrüdlil zu erklären, er überlasse alle Verantwortung dafür

d^m Statthalter Alexieff, während er doA ale l'-gensAen Vor-

Bereitungen gestattete, die ja gegen seinen Willen unmogl.d, hatten

^nLTrtserX'daß der verstorbene König Eduard VII.

von England aud. aus persönliAen Gründen, nämhd. aus Ab»

neLng gegen seinen Neffen Kaiser ^ilkelm IL, eine poli ^Ae

s rung'und daher eine künftige Bekriegung DeutsAandsbeie

Im lahre 1904 hing es nur an einem Haar, daß ein neuer

deutsiTfrSTzösis'Ae'r Krlg ausbraA weil bei ^en
A^-jf^J-

mit England und Spanien FrankreiA glaubte, s.A ""^ D^"«f;

Tand niAt kümmern zu sollen und deswegen f ^-^^^^f'^
durA dieses allerdings absiAriiA beleidigende Vorgehen de

französisAen Ministers des Äußern, Delcasse, verstimmt

wurde Wäre es nun wirkliA zum Krieg gekommen, so hatten

2 WehTpfliAtigen DeutsAlands marsAieren müssen. Waren

i ale diese Soldaten wirkliA ebenfalls in solAem Grade

rrstimmt«, daß sie deswegen gerne Leben oder Gesundheit

"^""wif'sAeint, kommt den Europäern trotz aller Zeitungs-

lektüre gar niAt zum Bewußtsein, wie sehr der dynastisAe und

atemein der persönliche Einfluß in die auswärtige Politik

IgrT'und in welA hohem Maße noA immer das SAiAsal

der Völker von solcfien Faktoren abhangt.

Furchtbar wirken auf jeden Mensdienfreund die Mitteilungen,

die Bismard^ in seinen »Gedanken und Erinnerungen« macht.

Da erfährt man, daß im Jahre 1866 Krieg oder Frieden

zwisdien Preußen und Hannover damit zusammenhing, ob »die

Heirat der hannoversdien Prinzessin Friederike mit unserem

jungen Prinzen AI brecht« zustande kam. »Die Stellungnahme

Württembergs beim Ausbrudi des Krieges im Jahre 1870« war

zu erklären aus den Stuttgarter Beziehungen zu Frankreidi, die

insbesondere durdi die Vorliebe der Königin Wilhelmine

von Holland, einer württembergisdien Prinzessin, getragen

waren. Man sieht, weldi großen, ganz direkten Einfluß die

Frauen an den versdiiedenen Höfen nodi immer auf Krieg

und Frieden ausüben und die armen Soldaten müssen sidi

opfern, um den Hofintriguen zum Siege zu verhelfen. Ob aber

nun Frauen oder Männer intriguieren, wir haben eben nodi

immer Kabinetts* und Boudoirkriege!

»Ähnlidi wie die Empfmdlidikeiten des russisdien Hofes,«

beriditet Bismard weiter, »die sidi vermöge der russisdien Ver-

wandtsdiaft der Königin Marie an den Verlust der hannover*

sdien Krone knüpften, ihr Gegengewicht in der Konzession

fanden, die dem oldenburgisdien Verwandten der russisdien

Dynastie auf territorialem und finanziellem Gebiet 1866 gemadit

worden waren, bot sidi 1870 die Möglidikeit, nidit nur der

Dynastie, sondern audi dem russisdien Reidie einen Dienst zu

erweisen.« .... »Unsere Beziehungen zu Rußland beruhten

wesentlidi auf dem persönlidien Verhältnisse beider Monardien

zueinander und auf dessen riditiger Pflege durdi höfisdie und

diplomatisdie Gesdiid^lidikeit, bzw. Gesinnung der beiderseitigen

Vertreter.«

Halten wir hier einen Augenblidc inne und denken wir

daran, was die Kriegs* und Staatsphilosophen uns über die

Ursadien und über die Ziele der Kriege erzählen, z. B. über den

»Kapitalismus« als Haupt*, ja als einzige Ursadie, andere wieder

über das Bestreben nadi der »Erhöhung des Wohles der Völker«

und dergleidien mehr. Was hörten wir aber soeben? Wir hörten

von einer Friederike, von einer W i 1 h e 1 m i n e, von einer

Marie, früher von einer E u g e n i e ,• in jüngster Zeit hörte

man genug von dem Einfluß einer Elena auf den König von

84

85



Italien, der durch sie zum Krieg gegen Österreidi bestimmt

wurde, von einer Zarin-Witwe Marie Paulow na, die sdion

seit langem auf den Krieg Rußlands gegen Deutsdiland und

Österreidi hinarbeitete. Und wie merkwürdig ist das dodi
!
Man

glaubt im großen Publikum, um Politik zu treiben, müsse man

wenigstens in gewissem Grade historisdie und namentlidi Staats-

reditlidie Studien getrieben haben. Aber wie man sieht, geht es

ganz gut ohne soldie Kenntnisse,- denn es ist kaum anzunehmen,

daß sidi jene Friederike, Wilhelmine, Marie, Elena und die bigotte

Spanierin Eugenie mit derlei Studien sehr angestrengt hätten.

Aber sie und die Männer ihrer Art madien dodi

:>Gesdiidite« ! Denn wenn ihre Intrigen reif geworden sind,

müssen Millionen Mensdien zufolge der »großen, wahrhaft demo-^

kratisdien^ Institution der Wehrpflidit in den Tod gehen. Jenen Damen

liegt die »Verteidigung des Vaterlandes« gar so sehr am Herzen!

•

Aus den H o h e n 1 o h e sdien Denkwürdigkeiten kann man

besser als sonst irgendwo lernen, von weldien Kleinigkeiten

Launen, ehrgeizigen Trieben und dergleidien es abhängt, ob

Kriege geführt werden oder nidit, und es ist kein Zweifel, dal)

es heute genau so zugeht wie damals, d. i. in den siebziger bis

neunziger Jahren. Da gab es z. B. einen einflußreidien Mann, den

General Waldersee, der immer zum Krieg gegen Frankreidi

trieb und von dem Bismarck sagte: »Waldersee wolle den

Krieg, weil er fürdite, daß er zu alt werde, wenn der Friede

zu lang dauere.4: Und unter solchen Umständen müssen die

armen Wehrpflichtigen den noch dazu erzwungenen Fahneneid

auf die Kriegsartikel leisten ! Die niditaktiven Politiker, also die

allergrößte Zahl der Mensdien, daher audi die Soldaten, ahnen nidit,

mit wie leiditem Sinn oft die Monardien, Minister und politisdien

Agitatoren von einem Kriege spredien: »wie auf einer frühlings-

launisdien Sonntagslandpartie ehrsame Spießer vom Wetter. <. Man

spridit in den diplomatisdien Kreisen fast immerfort vom Kriege,

wenn nidit vom akuten, so dodi wenigstens, wie der Herausgeber

der »Friedenswartes A. H. Fried, sidi sehr gut ausdrüdt, »von

dem Krieg als diplomatisdie Erwägung, als Befürditung, als

Kalkül, als Mahnung, als Spekulation, als Strafe, als Drohung, als

Mittel zu allerhand - und darunter zu den trivialsten Zweden«.

»Es ist natürlidi,« sagt Bismarck in seinen »Gedanken

und Erinnerungen«, »daß in dem Generalstab der Armee

nidit nur jüngere, strebsame Offiziere, sondern audi erfahrene

Strategen das Bedürfnis haben, die Tüditigkeit der von ihnen

geleiteten Truppen und die eigene Befähigung zu dieser Leitung

zu verwerten und in der Gesdiidite zur Ansdiauung zu bringen.

Es wäre zu bedauern, wenn diese Wirkung kriegerisdien Geistes

in der Armee nidit stattfände,, die Aufgabe, das Ergebnis der-

selben in den Sdiranken zu halten, auf weldie das Friedens-

bedürfnis der Völker Ansprudi hat, liegt den politischen,

nidit den militärischen Spitzen des Staates ob. Daß sidi der

Generalstab und seine Chefs zur Zeit der Luxemburger

Frage, während der von Gortschakow und Frankreidi

fingierten Krisis von 1875 und bis in die neueste Zeit hinein zur

Gefährdung des Friedens haben verleiten lassen, liegt

in dem notwendigen Geiste der Institution, den idi nidit

missen mödite, und wird gefährlich unter einem Monarchen,

dessen Politik das Augenmaß und die Widerstandsfähigkeit gegen

einseitige und verfassungsmäßig unbereditigte Einflüsse fehlen.«

Bezüglidi des furditbaren russisdi^türkisdien Krieges im

Jahre 1878 erzählt Bismard: »von Oubril ... versidierte, es

werde sidi in dem Balkankriege nur um eine promenade militaire,

um Besdiäftigung des trop plein des Heeres und um Roßsdiweife

und Georgskreuze handeln.« Und damit vergleidie man

Dostojewskis Behauptung, es hätte sidi hiebei um Befreiung

von Slaven und um Reditgläubigkeit gehandelt! Ferner: »öster-

reidi« — es ist ein wahres Unglüd^, daß man bei Krieg und

Frieden immer von »Österreidi«, »Rußland«, »Frankreidi«, anstatt

von den betreffenden Personen spridit, die die Gesdiidite madien,

als ob die Bewohner dieser Staaten audi nur im Traume an

soldie permanente Intrigen dächten! - »Österreidi

hatte mit lauter Freundsdiaftsversidierungen Europa gegen sie

<die Russen) gehetzt. . . . Ähnlidi benimmt es sidi mit uns und

hat sidi während des orientalisdien Krieges sdieußlich perfide

benommen . . . Vergessen Sie aber nicht, daß die Sünde stets

wieder die Sünde gebiert und daß Österreich uns auch ein

Sündenregister schlimmster Art vorhalten kann .... alles

Repetitionen der Politik von 1793 bis 1805.«

»Napoleon III. sagte zu Bismarck, vielleicht werde
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er unter Umständen zur Befriedigung des Nationalstolzes *une

petite rectification des frontieres* verlangen, könne abpr ohne

solche leben . . . wenn er wieder eines Krieges bedürfen <!> sollte,

würde er denselben eher in der Richtung nach Italien suchen.«

»Eine direkte Bedrohung des Friedens«, heißt es we.ter,

»zwischen Deutschland und Rußland ist kaum auf anderem

Wege möglich als durch künstliche Verhetzung oder durch den

Ehrgeiz russischer oder deutscher Militärs von der Art

Skobelews, die den Krieg wünschen, bevor sie zu alt werden,

um sich darin auszuzeichnen.«
, , <

Wir hören auch von »Mettern ich s <des Staatskanziers)

finanziellen Beziehungen zum russischen Kaiser!« Und dergle.Aen

mehr. ,

Es ist nicht wenig demütigend und empörend, immer von

neuem zu beobachten, wie das Wohl und Wehe ganzer Nationen

und wie speziell die physische Integrität von zehn-, von

hunderttausenden, heute von Millionen Menschen von dem Ehr-

geiz oder von Familieninteressen einzelner Personen abhangen,

seien es Mitglieder regierender Familien, seien es einzelne

Politiker oder Militärs. »Diese persönlichen Beziehungen der

Monarchen« " sagte am 9- November .9.0 der österreichische

Minister des Äußern, Freiherr von Ähren thal, in de„

Delegationen - ^waren mit ein entscheidendes Moment be, der

Erhaltung des Friedens im Frühjahr 1909, und ich gebe h<er

unserer Zuversicht Ausdrude, daß diese Beziehungen auch in

der Zukunft eine starke Friedensgarantie bilden werden.«

«

Eine nodi tiefere Erniedrigung unserer politischen Kultur

beweist eine leider ganz riAtige Darstellung des Verhältnisses

zwisdien Deutsdiland und England im Jahre 1909, die in einer

sehr einflußreidien österreidiisAen Zeitung publiziert wurde

:

.Auf die Stimmung, die zwisdien Deutsdiland und England

j^eherrsdit hat, ist ferner sidierlidi die große persönlidie Ver*

Stimmung von Einfluß gewesen, die jahrelang, wie man aus

zahlreidien Anzeigen deutlidi ersehen konnte, zwisdien dem

Kaiser Wilhelm und dem König Eduard bestanden hat.

Über die Ursadien dieser Verstimmung existieren bisher nur

unverbürgte Gerüste. Erfreulidierweise spredien zur Zeit wieder

alle Anzeigen dafür, daß die Beziehungen zwisdien den beiden

Souveränen sidi gebessert haben.« Und nun höre man, wie diese

Besserung zutage trat ,• es heißt nämlidi weiter

:

»Die letzten Anzeidien hat eben der Berliner Besudi des

englisAen Königspaares gebradit. Man hat den Kaiser Wilhelm

und den König Eduard in der Öffentlidikeit <!> sehr freundlidi

miteinander verkehren gesehen. Kaiser Wilhelm hat das englisdie

Königspaar mit großer Herzlidikeit aufgenommen, er hat m

seinem Toast auf dem Hofdiner von der Königin als von seiner

»geliebten Tante« gesprodien . . . usw.«

Freut eudi, ihr Staatsbürger Deutsdilands und Englands,

konnte man ihnen damals zurufen, der deutsdie Kaiser hat eine

»Tante« und sogar eine »geliebte Tante«, nun könnt ihr beruhigt

weiter leben und eure Soldaten können darauf redinen, ihre

gesunden Glieder zu behalten 1 Weldies Glück für sie, daß eine

soldie Tante existierte!

Wie sehr die Völker, wenigstens jene Europas, nichts

anderes als zitternde Sklaven einiger weniger Individuen sind,

sieht man ganz deutlidi aus den Äußerungen eines englisdien

Blattes <des »Daily Telegraph«) gelegentlidi eines stattgefundenen

Zarenbesudies. Rußland gebe, heißt es dort, sein ganzes

Gewidit der Seite des Status cjuo und wird es keiner Madit zu

aggressiven Zwecken zukommen lassen. Die Demonstrationen in

Cherbourg und Cowes seien daher nidit gegen die neulidien

Festlidikeiten in Kiel gerietet. Die Deutsdien seien jetzt von

dem Alp befreit, der die Tripelentente als eifriges Werkzeug

diplomatisdier Provokation und eines bewaffneten Angriffes

ersdieinen ließ. Das Nadilassen der Spannung zwisdien dem

Zweibund und dem Dreibund ermöglicht es den Volkern

des Kontinents, tief zu atmen, während sie nodi vor

kurzer Zeit nadi Luft rangen. Berlin wünsdit den Draht

nadi Petersburg offen zu halten, und Petersburg wünsdit

ebenso keine Unterbrediung der Kommunikation.«

»Rußland«, »Berlin«, »Petersburg« - Wer ist dabei

crpmpinf?

Hat vielleidit die ganze oder hat nur ein hundertstel der

170 Millionen zählenden Bevölkerung Rußlands »sein ganzes

Gewidit der Seite des Status quo« gegeben? Oder wünsdit die

Einwohnersdiaft Berlins den »Draht nadi Petersburg offen zu
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halten« oder wünscfit jene Petersburgs »keine Unterbrechung der

Kommunikation?«

Nein, sie »geben kein Gewicht«, sie »wünsdien« nichts,

sie wissen nidits von irgend einem Draht, sie wollen nur Ruhe

haben, und nur ein paar Dutzend Personen sind es, die »geben«

und »wünschen«, und diese paar Personen machen das Wetter

für Hunderte von Millionen Menschen.

Was sind das für politisdie Institutionen, die so etwas

möglidi machen! Was für eine traurige Gesetzgebung - trotz

der unaufhörlidien Verfassungskämpfe in Europa !
^ daß hundert-

tausende Soldaten Leben und Gesundheit verlieren müssen,

wenn es jenen Personen gefällig ist!

•

Aber auch an dem Gegenstüd^ zu jenen monarchischen

Einflüssen auf die Kriegs« und Friedensstimmungen in Europa

fehlt es nidit. In dem jetzigen Weltkriege spielen die fürstlichen

Verwandtschaften fast gar keine Rolle und die Bündnisse und

Feindsdiaften sdireiten über solche Familienbeziehungen ganz

unbekümmert hinweg.

Hier eine kurze Zusammenstellung nach Zeitungen:

»Durdi die Hinzuziehung Rumäniens in den Weltkrieg ist

der seltsame Fall gegeben, daß ein Fürst aus dem Hohenzollern*

stamm gegen den Deutsdien Kaiser verbündet ist. König

Ferdinand von Rumänien entstammt bekanndidi dem Sigmaringener

Zweige des Hohenzollerngesdiledites, das übrigens in weiblidier

Linie bereits am Kriege gegen Deutsdiland beteiligt ist, denn

König Albert von Belgien ist ein Sohn einer Prinzessin von

Hohenzollern-Sigmaringen und beide Könige, von Rumänien und

Belgien, sind Neffen jenes Prinzen Leopold von Sigmaringen, der

einst den Anlaß zum deutsdi^französisdien Kriege bot. Es ist

ein Witz des Schid^sals, daß Napoleon einst dem Onkel beider

Könige nicht gestatten wollte, den Thron von Spanien einzu^

nehmen, damit Deutsdiland nidit zu mäditig werde, während

jetzt die Neffen dieses deutsdien Prinzen gegen Deutsdiland mit

Frankreidi im Bunde kämpfen. Als dritter im Bunde, der durdi

Heirat mit einer Prinzessin von HohenzoIlern*Sigmaringen dem

Hause verwandt ist, hat sidi der entthronte König von Portugal

den Feinden Deutschlands angeschlossen .... Der König von

Italien ist der Enkel einer Prinzessin von Hessen-Darnistadt,

der König von England ist der Enkel eines Koburger

Prinzen . . . .« ~ j«^

Es ist gewiß, daß soldie Personen, die vermöge des

Bestehens der allgemeinen Wehrpflidit einen so unheilvollen

Einfluß ausüben, nidit nur die Fürsten und ihre Ratgeber,

sondern audi teils offizielle, teils ganz unoffizielle Personen sem

können, die zum Kriege treiben, indem sie weite Kreise der

Intelligenz und sdiließlidi die großen Massen aufpeitsdien oder

direkt die Regierungskreise und die Fürsten fü^r aggressive Kriege

gewinnen. Wir spradien sdion oben davon Es sind das sdirih-

steuernde oder in kleineren, aber einflußreidien Kreisen bohrende

Personen, Berufspolitiker, Nationalitäten-- oder Rassenforscher,

darunter audi sonst ganz friedlidie Hodisdiulprofessoren, Kultur.

Politiker, Industrie., Handels« und Finanzbarone^ Es ist ein

besonderes Charakteristikum der neuesten Zeit, daß vom hohen

Roß sogenannter wissensdiaftlidier, historisdier, geographisdier

und ethnographisdier Betraditungen herab Kriege als No

.

wendigkeit,' ja' als Wohltat hingestellt und auf diese Wei

Hunderttausende Mensdien getötet werden, die alle sich n

ihrem ganzen Leben nidit hätten träumen lassen, daß diese

Betraditungen und Wünsdie sie überhaupt etwas angehen.

Da das nun so ist, so ist die nid>t selten vorkommende

Begeisterung eines ganzen Volkes, sogar für einen Angr.ffskneg

leiit zu verstehen. Solchen kriegerisd>en Volksenthus.asrnus

auA zu aggressiven Zweien, haben wir ja in neuester Ze.t

mehrfaA erkbt: wie sAon gesagt, in Japan .904, '" B^'S^"

und dann in Rumänien in den Jahren .9.2 und .9.3- Besonders

interessant war der Zustand in Rumänien, wo d.e Massen

al erlgs nur jene in den Städten, namentlid. in der Hauptstadt

! ehr' den Krieg mit Bulgarien verlangten <er Hatte, neben e.

bemerkt, im vorhinein sehr günstige Chancen) ^a« ^ "<=

Revou on zu befürd,ten war, wenn der König nicht den Kr.eg

erklärt hätte, ein Vorgang, der siA im ahre '9'6 S--

wiederholte. Und doA wird gewiß niemand ernsthd. glauben

Tß das Verlangen nad. einem Kriege aus der Initiative der Massen

hervorgegangen sei. Die SaAe war, wie fast immer, .gemacht«.
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Es werden nur wenige Dutzend Personen gewesen sein,

die mit Hilfe der Zeitungen das Volk in Erregung braditen.

Das Gemüt der Massen ist eben, namentlich wenn es aufs

Brutale geht, leimt zum Sieden zu bringen. Was immer man
ihnen beharrlidi vorspricht, wirkt und reißt sie endlidi zum
Enthusiasmus und dann zum, Fanatismus hin, der jede Erwägung

der sdireckiidien Folgen eines Krieges niederhält.

Aus diesem allen sieht man, daß kriegerisdie Volks*

Stimmung gar nidits für die wirklidie Gesinnung des Volkes,

sondern bestenfalls nur einen momentanen Affekt beweist und

besonders dann nidit, wenn es sidi um aggressive Kriege

handelt/ nur in Fällen von Verteidigungs- und von Notwehr*

kriegen, zu denen sidi auch viele Freiwillige melden, mag eine

spontane Kriegsstimmung angenommen werden, so, wie sdion

bemerkt, im Jahre 1813 bei den deutsdien Befreiungskriegen und

in dem Kriege Japans gegen Rußland im Jahre 1904.

*

Zwar hört es sidi gut an: »Es ist eine Tugend, eine

Pflidit, sidi im Staatsdienste zu opfern«, »sein Vaterland zu

verteidigen«, und man ist sehr geneigt, diejenigen, die es nidit

oder nur gezwungen tun, oder jene, die soldie Gesinnungen

vertreten, für nidit nur feige, sondern audi für undankbar gegen

den Staat, gegen ihr Vaterland, das ihnen so viel Gutes erweist,

zu erklären. Allein man lasse sidi nur nidit von sdiönen Phrasen

ins Gedankenlose und ins Unheil führen.

Wenn es sidi in der Tat immer um wirklidie Verteidigung

des Vaterlandes oder um Behebung eines extremen Notstandes

handeln würde, so fände sidi gewiß nur bei wenigen ein

Widerstreben, sidi daran zu beteiligen, von Ausnahmsfällen: wie

innerlidi uneinige Parteien oder Nationalitäten eines und

desselben Staates, abgesehen. In der Regel würden sidi genug

Freiwillige melden, denn es handelt sidi ja um die Sidierheit

aller, also audi jedes einzelnen.

Allein man gehe dodi die Liste der Kriege durdi! Wie
viele wurden wegen beabsiditigter Verteidigung begonnen? Man
muß sdiaudern, für welche Zwecke Menschenblut in Strömen

geflossen ist.

Erinnern wir uns z. B. an den Krimkrieg des Jahres 1854.

Der wurde vom russischen Kaiser Nikolaus I. angezettelt, um
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Sittu: >kin Bruder, sondern: /^fein Cousi^« ansp^a*^

Aber nod. mehr. Der Krieg wäre m.t dem ^^ode N.kolaus zu

Ende eewesen, weil sein NaAfolger, Alexander IL, '« Grunde

Süebe^d war, aber Alexander glaubte, es dem Andenken

'

Vaters und der »Ehre. Rußlands sAuldig zu sem, den

S fl^en! Und so kostete diese ^Verteidigung es

Vaterlandes* zjo-ooo Russen und 70.000 Franzosen das Leben!

|r;;rseIeLt offiziell bekannt, daß im ,^re.S6z

,er preußis^e Mnisterp..-. ^^0^^..^^^ T.
|=e .£1, U aber ^ag. da der Staat Oe.

rP^eln^w^erutdrherX^^^^^^^^^^

würde, z. B. 500 Millionen, so müsse »vorher m.t Freuöen

jules rerry
„n«;pre Kinder« versorgen.

''^^ „"S^^ ":"<^: fK,i..,*..... -^^

der schon von Polybius sogenannten und von Orot.us besp

»Vorwände«.
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Unsere Diplomatie.

Wenn man die oben mitgeteilten Daten näher betrachtet,

so wird man gewiß auf den Gedanken gebradit, daß eines der

Hauptgebredien unserer staatlidien Funktionen in dem Regime
der auswärtigen Politik liegt, das man mit dem Worte »Diplo*

matie« bezeidinet. Und es ist audi unbestreitbar, daß alles

Böse, von dem die Gesdiidite der inneren Politik tyrannisdier

Monardien oder fanatisdier Parteien beriditet, sidi an fast

ununterbrodiener Rüdsiditslosigkeit und Gewalttätigkeit nidit

mit den Folgen unserer auswärtigen Politik vergleidien läßt.

Wer daran zweifeln sollte, der braudit bloß an die Zustände
Europas in den letzten zwei Jahrhunderten und ganz besonders

an den jetzigen Weltkrieg und seine allmählige Entstehung zu

denken, um mit Sdirecken wahrzunehmen, daß wir trotz aller

unserer Kultur nodi nidit am Anfange einer humanen
Zivilisation stehen.

Nidit genug, daß den meisten Menschen Aggressivität im

Blut liegt, so daß unzählige Anlässe zum Streit und Krieg fort*

während im Keime gären, so wird diese unselige Tatsache

noch dadurch unheilvoller, daß wir politische Methoden anwenden,

die solche Anlässe viel rascher und öfter zur Entwicklung und
Auslösung bringen, als es die Natur der Dinge ohne diese

Methoden zustande brächte. Diese Methoden bilden dasjenige,

was man die »Leitung der auswärtigen Politik« nennt,

und die so sehr, schon aus sidi heraus, Unheil heraufbeschwören,

daß die leitenden, sogenannten Fachmänner als Privatpersonen

sehr ehrenwert sein können, ja als Diplomaten nicht immer
geradezu gewissenlos sein mögen, und daß diese Männer dennodi

die Völker ins Unheil treiben, bloß dadurch, weil ihre Stellung

in der Sphäre politisdier Gewohnheiten und ihre Unverant-

wortlidikeit es so mit sich bringen.

Was idi nun in den folgenden Zeilen sage, ist durdiaus

nichts Neues, im Gegenteile, es wurden die Gefahren unserer

Behandlung auswärtiger Angelegenheiten nament idi J^tzt, das

heißt während und infolge des Weltkrieges von vielen sehr lebhaft

hervorgehoben,, idi mödite mir aber doch nicht versagen, emige

Worte über diesen Gegenstand zu sprechen.

Das Hauptgekechen liegt darin, daß die Leitung der

Geschäfte des Auswärtigen heute noch, wie ehemals zur /.eit

des Absolutismus, von den Männern der Theorie yie von jenen

der praktischen Politik als ein persönliAes VorreAt der Regierung,

also umsomehr des Monarchen oder des Staatsoberhauptes

angesehen wird. ,,

Auswärtige Angelegenheiten und diplomatische Unter-

handlungen überhaupt werden in den meisten Staaten als em

ausschließliches Privilegium der Exekutive, besser: der Obngke.t

angesehen. Ich erbÜAe darin einen Rest des absolutistischen

Regimes, der wahrscheinlich sofort abgeworfen werden wird

sobald man beginnt, überhaupt auf diese schädliche und zugleich

absurde Einrichtung ernstlich aufmerksam zu werden. Absurd

besonders darum, weil die Parlamente wohl eifersüchtig darüber

wachen, daß selbst geringfügige Angelegenheiten der Behandlung

durch sie nicht entzogen werden, daß sie aber bei den doch so

einflußreichen Vorgängen diplomatischer Natur ganz ausge.

schaltet werden und dazu schweigen, so als ob das .Auswärtige«

keine innere Angelegenheit wäre. Aber ich finde es selbst-

verständlich, daß Verträge mit fremden Staaten nicht ohne

Zustimmung der Volksvertretungen abgeschlossen werden

sollten, und daß keine Kriegserklärungen ohne Zustimmung des

Volkes, nicht der bloßen Volksvertretung, sondern durd»

ein Referendum der gesamten männlidven und we.blid.er,

Bevölkerung - und dann erst mit BerüAsichtigung der Anzahl

der freiwilligen Anmeldungen - erfolgen sollte.

•

Entsprechend dem noch heute wie nur je vorherrschenden

Charakter in der politischen Tätigkeit der sogenannten Staats-
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männer und politisierenden Laien, unaufhörlich aggressive

Pläne zu verfolgen, wird vor allem Versdiwiegenheit, tiefes

Geheimnis, als Haupterfordernis der diplomatischen Tätigkeit

angesehen. Und bis auf den heutigen Tag wird, und meistens

mit vollem Recht, im privaten wie im öffentlichen Leben unter

einem »Diplomaten« ein Spitzbube verstanden/ im privaten

Leben einer, der für seinen eigenen Vorteil, im öffentlichen

Leben jemand, der für seine Dynastie oder für seinen Staat

Lumpereien begeht. Und weil man ihm ^ und er sich auch

selbst ^ im letzteren Falle nicht den Vorwurf des Egoismus

machen kann, so darf er umso gewissenloser der brutalen Natur

im Menschen Luft machen, und das Resultat ist, daß auch in

unseren Tagen Massenmorde mit vollkommen ruhigem Gewissen

vorbereitet und endlich wirklich herbeigeführt werden.

»Versdiwiegenheit!« Wegen der Möglichkeit, im Dunkeln

Böses zu brauen, dürfen die Minister des Auswärtigen und das

Staatsoberhaupt durch keine Kontrolle von anderer Seite

beaufsichtigt werden!

Aber auch die »Sdinelligkeit«, heißt es, sei für die

diplomatische Tätigkeit oft notwendig, und die Schnelligkeit

wäre gefährdet, wenn irgend welche Kontrollorgane dreinzu-

sprechen hätten.

Die Folge dieses Regimes der Führung auswärtiger

Angelegenheiten ist natürlich die, daß man nie dessen sicher

ist, daß die Politik der Regierung mit den wirklichen Volks-

interessen oder ^Wünschen übereinstimmt.

»Selbst in England,« sagt Professor Kor ff, »gibt es

keine Möglichkeit der konstanten und wirksamen Kontrolle der

auswärtigen Politik und die Vertreter des Volkes sowohl als die

Nation selbst bleiben geraume Zeit ohne Kenntnis dessen, was
in den auswärtigen Ämtern vorgeht. In anderen Staaten steht

es nodi sdilimmer: der Minister hat unter dem Dedmantel
der notwendigen Versdiwiegenheit freie Hand, sein Land in

jedes ihm beliebige Unternehmen zu verwidceln. Wenn das

Volk endlidi die Einzelheiten erfährt, oder wenn dem Paria«

ment die Tatsadien betreffs einer politisdien Aktion mitgeteilt

werden, ist es zu spät und das Land ist sdion unabänderlidi

in irgend ein gefährlidies Abenteuer verwidelt.«

Der Historiker Lord Bryce sArieb im Aufsatz ^Kriegs--

betrachtungen« internationale Rundschau des I->>«^ '9'6>:

»Wie wenige MensAen sind es dodi in jedem Maate,

die über Krieg und Frieden zu entsdieiden haben! Ja m

einigen von den kriegführenden Staaten wurde d.e letzte Ent-

sAeldung über Leben und Tod unzähliger MensAen von v.er

oder fünf, in anderen von seAs oder sieben Personen getroffen

Selbst in Großbritannien waren es in WirkliAkeit n.At emnr.al

fünfundzwanzig, auf die es ankam, denn, ^^nn auA em.ge

•

Wenige Personen außerhalb des Kabinetts au d.e EntsAe.dung

einen Einfluß übten, so waren dafür niAt alle M^tgheder des

Kabinetts als wirksame Faktoren tätig. SelbstverstandhA müssen

die Gefühle des Volkes berüAsiAtigt werden, selbst wo der

Staat mehr oder weniger despotisA regiert wird, gegen das

starke, klare Gefühl der Massen zu handeln wurden d^

werSg n, die herrsAen, wohl niAt wagen. Aber prakt.sA

Ihen die Massen unter der Führung weniger, besonders .n

kr tisAen Zeiten wird ihre Meinung durA das Ansehen und

die RatsAläge der wenigen geformt, denen zu vertrauen oder

ZU pehordien sie gewohnt sind.«
, « <. r- <

Diesen Worten muß man noA hinzufügen daß d>e Folgen

solAer Geheimnistuerei, wie natürÜA, noA sAlimmer für d.e

frmden Völker als für das eigene ausfallen und imstande smd,

einTn Weltbrand zu entzünden, wie wir ihn eben ,etzt erlebten.

A^s ein hieher gehöriges Beispiel sei auf eine TatsaAe

hingewiesen, die wohl als eine der sAHn^msten pohtisA^n

^^^^^^^^^

bezeiAnet werden muß, die jemals von europa.sAen Diplomaten

a rangiert worden war. Es ist damit die TatsaAe geme.nt d.e

Janz unbestritten ist und von dem Arbeiterführer und Unterhaus«

mitglied Philipp S n ow d e n öffentliA stigmatisiert wurde, wona

A

ÄmsAe Regierung .ihr Siegel auf «^'^ Algeciras^Ak. ge^^^^^^^^

hatte die feierliA die Unabhängigkeit und Integr.tat Marokkos

; kündete, aber von Aeser Zeit - die systematisAe V.ktzu^^^

jenes Dokumentes durA FrankreiA übersehen und gutgehe.ßen

hat e, in Übereinstimmung mit einer geheimen Ab-aAung d

zwei Jahre vorher getroffen worden war und durA Ae d,e

^geias.Akte in WirkliAkeit ungültig
^-^^^J^^^^.

waren. Als Herr Lloyd George
^f

"1.
<<»^°^^"t\„t;e

gegen DeutsAland hielt, hielten französisAe Truppen das Innere
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Marokkos besetzt, wiederum in Übereinstimmung mit jenem

geheimen Abkommen, von dem das britisdie Publikum nidit

das Geringste wußte. Die Algeciras-^Akte warden Staub

und Asdie.«

Wenn man selbst nur die wirklidi publizierten diplomatisdien

Aktenstüd^e, die den heutigen Weltkrieg einleiteten, liest, so

kommt man aus dem Erstaunen nidit heraus, dem Erstaunen

darüber, was alles vorgegangen war, was alle Völker Europas

nidit wußten und audi kaum ahnen konnten.

Aber wir erlebten als Folgen der für die Diplomatie »not*»

wendigen« Sdinelligkeit nodi viel Sdired^Üdieres und dagegen

sind vielleidit jene der »Versdiwiegenheit« nodi harmlos zu

nennen. Es ist in der ganzen poHtisdien Gesdiidite der Welt

nodi nidit dagewesen, daß, wie es Ende Juli und Anfangs

August 1914 der Fall war, die kolossalste kriegerisdie Situation

der Weltgesdiidite mittels telegraphisdier und telephonisdier

Depesdien auf die Spitze getrieben wurde, statt, dem Verant*

wortlidikeitsgefühl entsprediend, eben der enormen Widitigkeit

des Falles wegen, mit größter Langsamkeit, Bedäditigkeit

und Gründlidikeit vorzugehen. Man lese dodi z. B. das Deutsdie

Weißbudi. Wir sehen beinahe keinen anderen Meinungsaustausdi

zwisdien den Monardien und Diplomaten als jenen durdi

Telegramme und dabei handelt es sidi nidit so sehr um militärisdie

Ereignisse, als um rein politisdie Meinungen und Auffassungen

von größter Tragweite. Den Gipfel der Gewissenlosigkeit

erreidite in Beziehung auf »Sdinelligkeit« der Meinungsaustausdi

zwisdien Deutsdiland und England:

Am 30. Juli finden wir ein Telegramm des Prinzen

Heinridi an den König von England und am selben Tag

eines von diesem an Prinz Heinridi. Am 31. Juli vom Deutsdien

Kaiser an den englisdien König und am 1. August von diesem

an jenen. Am selben Tag, das ist dem 1. August 1914, um 11 Uhr
vormittags, ein Telegramm des deutsdien Botsdiafters in London

an den deutsdien Reidiskanzler, weil der englisdie Minister des

Auswärtigen, E. Grey, den Botsdiafter ans Telephon

gerufen hatte, wobei es sidi um nidits Geringeres gehandelt hatte

als um die Frage, ob Deutsdiland »für den Fall, daß Frankreidi

neutral bliebe, in einem deutsdi*russisdien Krieg die Franzosen

nidit angriffe«, wofür der Botsdiafter <L i din o w s k y> die Ver*
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antwortung übernahm. Um 1 Uhr 15 Minuten nadimittags sandte

Lidinowsky ein zweites und um V26 Uhr abends ein drittes

Telegramm; also drei in einem Tag,- so eilig hatte es die

Diplomatie! Und am selben Tage geht auf das erste

Li^inowskysdie Telegramm hin eine Depesdie des Deutschen

Kaisers an den König von England, und wiederum am selben

Tag ein Telegramm des Reidiskanzlers an Lidinowsky,

und nodimals am selben Tag ein Telegramm des Königs

von England an den Deutsdien Kaiser des Inhalts, daß em

»Mißverständnis* bezüglidi jener telephonisdien »Unter*

haltung« zwisdien Grey und Lidinowsky vorliegen

müsse!! Und am Tage darauf, am 2. August kommt

ein Telegramm Lidinowskys an den deutsdien Reidiskanzler,

demzufolge jene »Anregungen« Greys »als völlig aussiditslos«

aufgegeben sind. x j x I

Nun wird jeder ernste und gewissenhafte Mensdi dodi

fragen- War bei so unendlidi widitigen Unterhandlungen denn

wirklidi soldie Eile notwendig? Gesdiah es aus Leiditsinn?

Gesdiah es mit Absidit? Darf man politisdie Unterhandlungen

in einer Weise führen, die »Mißverständnisse« nidit aussdiließt,

ja, die sie wahrsdieinlidi madit?

Wenn der Leser soldier diplomatisdier Beridite audi nur

das geringste Gefühl für die Mensdiheit besitzt, wenn er den

Inhalt aller dieser Madiensdiaften und die Art ihrer Auswid^lung

kennen lernt, so muß ihn in der Tat der Mensdiheit »ganzer

lammer« erfassen. Arme Soldaten aller Völker, ihr wißt. ,a gar

nidit, auf weldie Weise ihr zur Sdiladitbank geführt werdet!

"

Wisset, daß der heutige Weltkrieg durdi Jahre hindurdi im

stillen vorbereitet und dann plötzlidi entladen wurde, und dal)

die Details dieser Vorbereitung den Eindrud^ madien, als

ob ein Sdielmenroman von ungeheuerster Dimension hatte

ausgesponnen werden sollen!

•

Manche werden wohl glauben, daß solAe Dinge niAt

möglich wären, wenn in allen Staaten ,eAte. Volksvertretungen

existieren würden, die vollkommene Redefreiheit besitzen. Allem

zufolge des noch immer vorhandenen Privilegiums der Leiter der

auswärtigen Politik ist es auA in Republiken so, daß die wehr-
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Pflichtige Bevölkerung durch den Willen einiger weniger Personen

in einen Krieg hineingezwungen werden kann, dessen Not-

wendigkeit sie nicht einsieht, dessen diplomatische Vorbereitungen

sie nie kannte und dessen Ziele ihr ebenso unbekannt sind. In

der französisdien Republik ist es nidit anders als z. B., in

Rußland, wo einige Großfürsten, einige Damen des Hofes und

ein paar Nationalisten die russisdien Bauern, die fricdlidisten

MensAen der Welt, zum Massenmord und zum Gemordetwerden

treiben konnten.

Was Frankreidi betrifft, zitiere idi folgende Worte emes

großen französisdien Sdiriftstellers

:

Am 31. Jänner des Jahres 1906 spradi Anatole France

in einer öffentlidien Versammlung über diesen Punkt:

»Man sagt uns, daß wir Herren unserer Gesdiide und

souverän sind, weil wir unsere Stimmzettel in die Urne

werfen. Man sagt uns, das wir kein persönlidies Regiment zu

fürditen haben, das uns ohne unser Wissen in kriegerisdic

Abenteuer verwid^eln könnte. In der Tat steht in unserer

Verfassung von 1875: ,Der Präsident der Republik verhandelt

und ratifiziert die Verträge. Er teilt sie den Kammern mit,

sobald das Interesse und die Sidierheit des Staates es

erlauben.' So steht es im Text. Aber wie sieht die An-

wendung in der Wirklidikeit aus? Das ,Interesse und die

Sidierheit des Staates' haben dem Präsidenten der Republik

nodi immer nidit erlaubt, den französisdi^russisdien Vertrag den

Kammern bekanntzugeben . . . Wohl sagt der Artikel IX unseres

Verfassungsgesetzes: ,Der Präsident der Republik kann den Krieg

nur nadi vorheriger Zustimmung der beiden Kammern erklären.'

Eine sdiwadie Bürgsdiaft, da es unter zivilisierten Völkern

Gebraudi ist, die Feindseligkeiten vor der Kriegserklärung zu

beginnen. Tatsädilidi übt das französisdie Volk das Redit

über Krieg und Frieden heute genau so aus wie in den

Zeiten Napoleons und Ludwig XIV. Man sagt uns, man

werde keinen Krieg beginnen, ohne uns vorher zu verständigen.

Nun, eines Tages - es war genau Dienstag, der

6. Juni 1905 - da erfuhren wir bei unserem Erwadien,

daß unser Minister der außwärtigen Angelegenheiten einen

furditbaren Zusammenstoß der Völker, die größten Sdiladiten

des Zeitalters, vorbereitete, in aller Ruhe, in seinem Kabinett . .

.
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und es war der Ministerpräsident, Herr Rouvier, der Senatoren

und Deputierte davon verständigte. Er sagte ihnen, als ob es sidi

um eine selbstverständlidie Sadie handelte : ,Herr Delcasse hatte

eine Mine vom Quai d'Orsay nadi der Wilhelmstraße %zzQ%itn.

Hätte idi nidit den Fuß auf die Lunte gesetzt, wäre Europa

gestern in die Luft geflogen.'«

Ferner berichtet Anatole France folgendes:

»Eines Abends, es ist nodi nidit lange her, hörte idi

eine interessante Unterredung. Ein alter Senator, etwas

kriegerisdi, setzte einer Gruppe junger Ärzte und Anwälte

auseinander, daß die Ehre Frankreidis engagiert sei in einer

Affäre, die gerade von unserer Diplomatie behandelt wurde.

,Idi weiß es', fügte er mit Nadidrud^ bei. Und als man

ihn fragte, woher, erwiderte er: ,Idi weiß es durdi die

Indiskretion eines Attaches.'«

Das wäre also eine Ehre, über die man nidit urteilen kann,

wenn man keine guten Beziehungen hat. Audi der Universitäts-

professor Gabriel Seailles spradi in dieser Versammlung:

»Die Souveränität der Nation ist heute nur ein Wort.

Nun, wir protestieren dagegen, daß die auswärtige Politik in

unserer Demokratie einer autokratisdien Diplomatie anvertraut

bleibe. Die Wurzel des Übels ist die Gleidigültigkeit des

Volkes gegenüber den auswärtigen Angelegenheiten und die

Unwissenheit, in der man es in Bezug auf diese Fragen

erhält ... Es ist sidier, daß an dem Tage, da das Proletariat stark

genug sein wird, seine Kräfte gegen den Krieg zu kon-

zentrieren, das Ende der Kriege da sein wird.«

•

Die Entrüstung beider Redner ist wohl begründet,- allein

weder der Vorsdilag von France: »Die Interessen des Landes

dürfen nidit mehr das Geheimnis des auswärtigen Amtes bleiben«

nodi die Hoffnung von Seailles auf die Friedensbürgsdiaft

durdi ein mäditiges Proletariat können hier helfen,- in beiden

Fällen kann es Kriege geben, und stets kann es vorkommen,

daß Kriege von einigen gewünsdit, von anderen verabscheut

werden, wie es audi beim Fall D e 1 c a s s e s gewesen wäre,

denn dieser war nidits anderes als der Repräsentant der

französisdien nationalistisdien und klerikaUfeudalen Revandiepartei.
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Dem einzelnen Wehrpflichtigen wird nicht dadurA geholfen,

daß die Kammern alle diplomatisdien Vorgänge erfahren, denn

heute entsdieiden bestenfalls dodi nur die Kammer und nidit er

selbst. Und wenn zufällig das Proletariat irgend einen Krieg,

zum Beispiel gegen einen absoluten, antisoziaÜstisdien Staat führen

will - wie z. B. im Jahre 1848 Marx und Engels einen

Offensivkrieg gegen Rußland für notwendig hiehen, und

ihre Anhänger ihnen, wenn es die Umstände erlaubt hätten,

gewiß gefolgt wären — so nützt es dem einzelnen, der sein

Leben für diesen Zweck nidit riskieren will, ebenfalls nidits,

daß das Proletariat stark genug ist. Es läßt sidi audi sehr gut

denken, daß ein ganz und gar sozialistisdi organisiertes Frankreidi,

in dem die »Arbeiter« die Oberherrsdiaft besitzen, aus Deutsdien-

haß oder, von den katholisdien Priestern aufgehetzt, aus Haß

gegen den Protestantismus, Krieg gegen Deutsdiland führen will,

und ähnlidies läßt sidi nodi in vielen anderen Fällen denken.

Es nützt alles nidits: Jeder einzelne muß in jedem einzelnen

Falle entsdieiden können, ob er einen Krieg mitmadien will

oder nidit.

•

Damit soll jedodi nidit gesagt sein, daß die Einführung

der Freiwilligkeit Reformen in der Diplomatie überflüssig madien

wird, denn die Freiwilligkeits^nstitution erhält ihren Wert erst

dann, wenn man sdion nahe am Kriege steht. Unsere politisdien

Kartenmisdier können aber durdi ihre Gewissenlosigkeit Kriegs- ,

befürditungen, die an sidi sdion ein Unheil sind, und audi

Situationen hervorrufen, die möglidierweise zu Kriegen selbst

führen, falls sidi genug Freiwillige zum Dienste im Feldheer

melden. Daraus folgt, daß unser ganzes Regime der politisdien

Verhandlungen gründlidi reformiert werden muß. Diese Reformen

müssen sidi in erster Linie gegen die zwei unheilvollen Prinzipien:

Versdiwiegenheit und Sdinelligkeit . . . kehren.

In unübertroffener, ja vielleidit unerreiditer Weise zeigte

sidi die vollkommen absolutistisdie Regierungsweise, das unbe-

sdiränkte Entsdieiden und zugleidi eine beinahe operettenhafte Intrige

bei den diplomatisdien Kriegsvorbereitungen Deutsdilands vor

dem österreidiisdi-serbisdien Krieg im Jahre 1914. Angesidits des

Beridites des Dr. M a h l o n und der Enthüllungen des bayrisdien

^ ^Tif die idi hier nur verweisen kann -
Kr>egsminister.ums - auf d.e *

^^^ ^^^^^^^^^

kommt man aus dem ^^taunen
^ ^^^^^^

ergreift uns, wenn wenn wir an die Folgen tur

Hiezu sei noA ein von den f«^*'''---/J^S^ttuig"
Fall angeführt aus den Vorgängen v- fusbr A

J

-g^^

Weltkrieges, er betrifft die Diplomatie Englad. ü^_^ ^_^^^

BotsAafter Fürst LiAnowsky« - ^ '"^^^j^^jk Cornwallis

^aes Oxforder KirCenhistonke. D.Jjede^^^
^^^

C o n y b e a r e - dem .* d
^eitsdirift »Vital

Beridit überlassen muß - an die amer
q ^d. mit dem

I -^ ^<^^-^ZJ^ZrZj:M. Belgiens

französisdien Kolonien zu
.S^^^wsky auß" dem nod. um

detaillierte VorsAläge. Als aber L'A""-^^^;^^^^
England

die Formulierung der Bed-g-g" «*^^^^^^^^ 2, „„d edes

bereit wäre, neutral zu bk.ben da lehnte ^ «/
^^^^^

unter dem Vorwande ab -^
^^gtomm nTaben, daß Grey

Lidinowsky mußte den EindruA >""^no-jm

unbedingt den Krieg wolle ""ser Kabinett hat naturi

daß Grey unverzügUA jedes Zeidien ^er Nadig-ebig
^^^^

lands im Ministerrate vorbringen

-"J<1- ^^^^^^^
^orde,

wenn er die LiAnowskysdjen Vorsdhlage übe
^.^

unser Kabinett sie -\F-"<l-/""trFrankre dTund Rußland

Ausführung seiner Geheim^ge -' F^^m, ;,„^„3t sagte

„nmöglid. madien wurde. Wa at er

^_^^^ Vorsdiläge,

er keinem -nzigense.ne KoUegen «wa^
^^^^_^^^

ebenso verheimhdite er sie vo 5
„^,^ „nd

dieses am nädisten Morgen dem 2. ^ugust^
Commons

auf gleidie Weise untersAlug er sie ^em »0"^^^°
.

. .,

am 3 August. DadurA stürzte er uns .n d esen Kr g
^ ^ ^ ^ ^

Und das Unterhausmitglied RamsayM

sArieb im «Labour Leaderj, '^''^

^^''Zl'dZU ^^ er

Edward Grey im Unterhause f^^^l^;Z u August

er auA das Anerbieten des deutsAen BotsAafters v

mitgeteilt dann hätte er m.t^^^r Re^e kerne
^^ g^^^^^ ^^^

hervorrufen können . . .
^»«ser ivn 5
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Diplomaten und durdi ein halbes Dutzend Männer verursadit

worden.«

Hier sieht man deutlidi, daß viele, ja hunderte Millionen

Mensdien das Opfer der Besdilüsse einiger weniger werden
können und daß diese Behauptung durdiaus keine leere

Phrase ist.

Mit Redit konnte daher Kj eilen sagen, daß »einige

wenige Minister jetzt in einem heimlidien Konklave England in

den folgensdiwersten aller Kriege stürzen konnten, ohne daß die

überwältigende Masse des Volkes eine Ahnung davon hatte«.

Und Burgeß meint, es bestünden mehr Berührungspunkte
zwisAen der englisdien und russisdien Staatsform als man
gewöhnlidi glaubt, man braudit nur den Zaren durdi das

Unterhaus und den Kreis der Großfürsten durdi das Kabinett

zu ersetzen.

Es ist aber dodi sehr merkwürdig, daß die Völker, audi

der freiesten Verfassungsstaaten, sidi dessen so gar nidit bewußt
sind, daß ihre auswärtigen Angelegenheiten nodi immer so

geführt werden, als ob der ausgesprodienste Despotismus nodi

bestünde. Alles wird von wenigen Personen und im Kabinett

entsdiieden, und dod\ ist es wahr, wie Bagehot hervorhebt,

daß Verträge ebenso widitig sind wie die meisten Gesetze, also

in beiden Fällen Zustimmung der Staatsbürger — in irgend

einer Form — nötig, d. h. hödist wünsdienswert sei. Man
beadite dodi, weldie Ausnahmsstellung jeder Minister des Äußeren
in den Ministerien einnimmt,- er ist von allen Kämpfen so unbe*

rührt, als ob er Hofbeamter eines absoluten Monardien wäre,

und die Volksrepräsentanten zeigen selbst in ihren, ohnedies sehr

seltenen, Bemerkungen zur äußeren Politik eine eigentümlidi

sdiüditerne und gebüdcte Haltung. Und ein Kurier des

Ministeriums des Auswärtigen wird nodi immer mit der Ehrfurdit

betraditet, als ob er Sr. Majestät dem König Briefe zu über-

bringen hätte.

Die natürlidie Folge dieses Regimes ist dann leidit die, daß

die Völker eine Überrasdiung erleben, wie im Juli des Jahres 1914/

daß sie sioi plötzlidi in einen Weltkrieg hineingerissen sehen,

der viele Millionen Mensdienleben verniditet, und daß sie die
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PnVdenszeit wie einen Traum empfinden,

^-- vorhergegangen^^^^^^^
und nunmehr erst sehen

aus dem sie mit i>*recKen e
„oütisAen Verhandlungen

daß alle seit Jahren -°^^^^'^^''^ ZT^l,^^^- vorgeführt

ihnen kaum zum kleinsten Teile m ihrer g

und deutlid. gemaAt
^"'J"-

, ^ ^„den, daß jedes Fadi-

Es soll durdiaus mdit /^^'^"/
Majoritäten einer

Ministerium ausgestaltet werde und
-^^^^^^^ ,^^^^,b,„

Volksvertretung oder eines
^P/^^f^^^^^ ^„ß ^UesWiditigere in

^„tsdieiden, aber besproAen und
J"
J "^^ „^„ q^,,, ^„den

der äußeren Politik unbedmgt im <^°"^"" °"'";^„„
jie Volks-

und in besonders^^^^rtT^^ <iurdi eine

Vertretung es verlangt, au* <»";
j „offen werden,

direkte Volksabstimmung <1'\.^" J^^gen 'nidit mehr vor-

Daß geheime .Verträge oder
^"^^^'^'^^"^,^^ j,^,, bereits vieU

SlS^rtfuId ;r:r't ^hr als hundert Jahren

von B e n t h a m verlangt.
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IV.

Das Recht zur Kriegserklärung.

Mit der Frage der Wehrpflidit und der Freiwilligkeit steht

jene des Redites zur Kriegserklärung in einer gewissen

Beziehung, und» wir müssen daher dieses Redit hier ebenfalls

einer Betraditung unterziehen. Man sieht ja leidit ein, daß ein

kontinuierlidier Zusammenhang stattfindet zwisdien den äußersten

zwei Formen dieses Rechtes, nämlidi zwisdien dem Redit einer

Person <z. B. des Monardien), den Krieg zu erklären und hie*

durch -^ solange die Wehrpflicht besteht — die Soldaten zum
Kriegsdienst zu zwingen, und dem anderen Extrem: dem Recht

jedes einzelnen Soldaten, über seinen Eintritt in das Feldheer zu

entscheiden.

Auf je mehr Personen sich die Meinungsäußerung über eine

Kriegsunternehmung erstreckt, desto gesitteter ist die Staatsver*

Fassung in dieser Frage, und wenn das ganze Volk dreinzureden

hat, so ist schon ein bedeutender Schritt nach vorwärts getan, und

dies auch darum, weil dann auch mehr Heeresangehörige sich unter

den entscheidenden Personen befinden können und andererseits, weil

die Verantwortung für das Kriegsunheil eine verbreitetere ist. Das
wäre aber noch bei weitem nicht genügend, es muß noch etwas

Entscheidendes hinzukommen. Der letzte Schritt ist nämlich die

Einführung der Freiwilligkeit, in welcher Institution dasjenige

präzise erfüllt wird, was keine andere Methode erreichen kann,

wenn man auch noch so sehr der Meinung wäre, sie erfülle bereits

alle demokratischen Forderungen in genügendem Maße.

Der Fehler aller dieser Methoden beruht auf der Gewohn*
heit, immer und selbst in den fundamentalsten Angelegen*

heiten der Staatsbürger, Zahlenverhältnisse und entsprechende

Abstimmungsmodalitäten entscheiden zu lassen, anstatt in den
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^'.A.r:..ten Fraeen das betroffene Individuum als softes zu

:S aL vo^^^^
Abhängigkeit von anderen, seien es nod.

so große Majoritäten, freizuhalten.

Es wird nun gut sein, zu erfahren, wie es m't^iem Recht

der Kriegle^lärung also auA bei der heute noA bestehenden

WehrpfliAt mit dem Zwang zum Kriegsdienst, ,etzt m den ver-

sdiiedenen Staaten bestellt ist'.
«Staatsoberhaupt

Ohne jede Einsdiränkung kann das btaatsobernaup

des Farlainents oaer
parlamentansdien

sdiaft, oder dieses Recht f^^^ ""'^^ \., Bundesrat),
Körperschaften zu in:

^^^^^l%^^;ZZ.nK^.nrn.r.>,
Frankreid» <der Präsident na* ümwmigg

Staatsrat

^r"" ht N^X'-rfwÄwiTsLetV Bund

'"'"
ujtLls* aorfan folgen* T,»*e. v». In.»««

iSt"! vTr^'," S:**.n ,o«b„e*„„» SP»,..»

gewählt wurden.—
T^,.„... hiebei eine

f^'^^ ^'^^^':'"'::^:z^i^x'^.
die im Jahre .908 in Nr. .. der »Friedenswarte. "^*^;7

'^f„^^,„,„ Ländern

na* dem Weltkriege infolge eingetretener Änderungen m

nidit mehr vollständig gültig.
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In Athen gab die Volksgemeinde, als Trägerin der

Souveränität des Staates in allen Fragen der äußeren Politik

wie der inneren Verwaltung die endgültige Entsdieidung.

In Rom gehörte zur Kriegserklärung ein Volksbesdiluß,

aber der Senat hatte dabei dodi ein gewiditiges Wort mitzureden.

Bei den Deutschen: »Nadi den früher geltenden landes*

reditlidien und nadi den jetzigen reidisreditlidien Bestimmungen

ist die Volksvertretung von der Teilnahme an der unmittel*

baren Entsdieidung über Krieg und Frieden völlig ausge-

sdilossen. Dieser Reditszustand steht demjenigen sdiroff

gegenüber, weldier in der urgermanisdien Zeit herrsdite, wo

allein das Volk die Entsdieidung traf. In der germanisdien Urzeit

war allein die Volksversammlung, nidit etwa der König

befugt, Besdilüsse über Beginn oder Niditbeginn des Krieges, so

wie Sdiließung oder Niditsdiließung des Friedens zu fassen . . .

Wie bei allen Angelegenheiten mußte die Frage, ob Krieg, ob

Frieden, zuerst vom Fürstenrate vorberaten werden. Natur*

lidi herrsdite die allgemeine Wehrpflidit«^ Es heißt <in dem unten

zitierten Werke) weiter:

»Von politisdien Parteien wird ein Mitwirkungsredit

<Deutsdie Volkspartei vom 21. September 1895) oder sogar ein

alleiniges Bestimmungsredit (Erfurter Programm der sozial-

demokratischen Partei Deutsdilands) für die Volksvertretung

gefordert. Indessen gegen die Gewährung spredien erheblidie

Bedenken. Eine Volksvertretung ist nidit in der Lage, in aus*

reidiendem Maße diejenige Kenntnis von den vorhandenen

Maditmitteln des Staates zu besitzen, weldie die Vorbedingung

einer fadigemäßen Entsdieidung, ob Krieg oder nidit, sind . . .

Es ist oft vorteilhaft, den Krieg unvermutet zu eröffnen.«

Das Bedenken der militärisdien Inkompetenz der Volksver*

tretung ist jedodi nidit stidihaltig, denn sie kann sidi ja an die

Fadimänner, z. B. vorerst den Kriegsminister und den General*

stabsdief um Auskunft wenden, gerade so gut, wie heute der

Monardi, der Präsident oder der Minister des Auswärtigen es

tun müssen, die ja alle ebenfalls keine militärisdien Sadiver*

ständigen sind.

' Aus dem Werke: »Die Entsdieidung über Krieg und Frieden nadi

germanisdiem Rzdit« von E. v. Hoffmann dgoj).

Zutagetretens höchst krasser ^
Abänderuns derselben ein,

Reid,sverfassung« einen Antrag auf Abänderung

.onad, zur E'^ärung eines Kr.eg^^

außer der Zustimmung des Bu^desra-
^^^^ ^^^^

S:Su„TÄS"Äi:L=Hen so«e,. mit dem.

selben Mißerfolg
sozialdemokratisAe Antrag

^"^
II bfraSte u^^^^^ den liberalen Journalen in kühlster,

von nationalliberaler ^eite unu »
einmal eine ernst*

„ißad.tender Weise ^f^^^t::^:^^^^^^^^^'^^^ O^^^
haftere und eingehende Debate en-^^^-_^^^^^,,„,

,,,de die

mehrerer FriedensgesellsAaften der
>^ angezweifelt, und

Bedeutung des -f-^^i^j^r te din Angriffskrieg

,war deswegen, we.l ^« Deu^sf K
^^^ ^^^ ^^^ .^^

der Zustimmung des Bundesrates un
^^^ ^^.^^^„ des ReiAstages bedarf,

^^^^'.^^^ „,^, far rid>tig,.

zu bewilligen hat. lA '^^''5^/'"^ J ^^i„„ Zusammensetzung

denn der Bundesrat ist .m Wesen "^^A^-ne
^,^^^^^

eine Abordnung der «g-erenden Farn l.en
^.^

Staaten, '^^'^f^Ae^" vXT ^i "udrüdcen, und überdies

Stimmung des deutsdien Volkes a
^.^^

.erden sid. «ijf B-J-tt^difevlTue^^ gesinnte

rrßiste=ri. Bitdesrate besitzt, auflehnen oder zur

^"-^^TtZ^^n, aer Geldmitt. ^u en.r Krieg«

fahrung betrifft, so gesAieht
<^^^;-;;^Zl'::Z:nc Sache ist,

Zeitpunkt, in

^^^Jl^ZX^c^-^^ -weigern wollte,

die, wenn etwa der Reichstag
^.^ ^^,^^,
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vom Reidistage bewilligten Etat hinausgehende Gelder verlangt

wurden, denn die Besdiaffung dieser Gelder kann auf ver-

sdiiedene, wenn audi mitunter ungewöhnlidie Weise seitens der

Regierung arrangiert werden.
. ^ m t

Zu diesem allen kommt nodi, daß der Kaiser nadi Artikel u

der deutsdien Reidisverfassung auch den Bundesrat nidit zu

fragen braudite, wenn »ein Angriff auf das Bundesgebiet oder

dessen Küsten erfolgt«. Und ein soldier Angriff kann dodi stets

durdi gewisse Methoden in der auswärtigen Politik sogar

provoziert werden.

Auf die im Deutsdien Reidistage am 14. Dezember 1915

eingebradite Interpellation, ob die Regierung bereit sei, die aus-

wärtige Politik unter die Kontrolle der Öffentlidikeit zu stellen

und einen Gesetzentwurf vorzulegen, der die Entsdieidung

über Krieg und Frieden der Öffentlidikeit überträgt, erwiderte

Staatssekretär v. Jagow: Die Regierung ist nidit bereit, der

Forderung zu entspredien.

Seither wütete der Weltkrieg immer weiter und es ereignete

sidi, infolge der sdired^lidien Situation Deutsdilands, etwas Uner-

hörtes. Nämlidi am 26. Oktober 1916 verhandelte der Deutsdie

Reidistag den Besdiluß seines Hauptausschusses, wonadi dieser

ermäditigt wird, zur Beratung von Angelegenheiten der aus-

wärtigen Politik und des Krieges audi während der Vertagung

des Hauses zusammenzutreten. In der Debatte betonten samt-

lidie Redner die Notwendigkeit einer dauernden Verständigung

zwisdien dem Reidistag und der Reidisleitung über die Richt-

linien der auswärtigen Politik und eine ständige Kontrolle über

die Führung der auswärtigen Politik. Der Staatssekretär v. Jagow

spradi eine prinzipielle Bereitsdiaft aus, den Wünsdien des Hauses

Redinung zu tragen. Es wurde nur vom Staatssekretär

' v. Helfferidi eine Verständigung von Fall zu Fall verlangt,

wenn der Reidistag gesdilossen wäre und das Bedürfnis für ein

Zusammentreten des Aussdiusses bestünde.

Alle diese Deutsdiland betreffenden Details haben seit

Erriditung der Deutsdien Republik natürlidi nur historisdies

Interesse, können aber eventuell wieder ein sehr sadilidies Interesse

erhalten.

. . vr^tiz- Zuerst im modernen

SdiUeßlidi eine histonsdie N^^^^^
^^^ ^^^^^^ ,,^,,

Europa waren es die ^ ^// '..^i^^ Programm verlangten

:

levolution, die in ihrem relativ

jf^^^^^^^^^^
besdilossen

Krieg und Frieden - -"
J^„tJösisdi^^ Revolution steUte

werden. Zu Beginn
f^^/;7^^^^ Und dieser Modus taudit,

Villeneuve den Sketchen Antrag
^^^^ ^^^ ^,^,^

^ e wir oben anführten, -^ ^^^^t^^ auf. Wie in dieser

^it größerer oder geringerer ^us chl^lMi

^^^ Kriegserklärung

sJh schon oft gezeigt wurde^^st das K
^^^^ ,^^^ ,

durdi
Volksrepräsentanten

nodig
^^^ ^^^^^^^ ^^^ ,

Institution die von

J^^bfdieser geringe Fortsdiritt in den

wird, und dennodi ist selbs
^^^.^^^

„leisten Staaten nodi immer niciit

1
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V.

Ist es wahrscheinlidi, daß das Kriegführen

jemals aufhören wird?

Lange Zeit hindurch hieß es, Kriege seien jetzt unmöglicfi, weil

die Völker wirtsdiaftlidi in kompliziertester Weise voneinander

abhängen ,• jetzt aber sagen umgekehrt die Sozialdemokraten, der

Weltkrieg sei eine Folge des Kapitalismus, also ein im Grunde

wirtschaftlicher und imperialistischer Krieg gewesen. In Wahrheit

ist weder das eine noch das andere ausschließlich riditig: denn

England führte jenen Krieg wohl als Kaufmannskrieg, Frank*

reich aber aus Gloire-Fanatismus, ähnlich war es bei Italien und

teilweise selbst bei Rußland der Fall. Diese drei Staaten hatten

also »ideale« und keine wirtschaftlichen Beweggründe. Ideale

allerdings von jener Art, wie die Schatten in der Unterwelt,

die Ulysses dort antrifft und weldie Blut trinken müssen, um
sich zu verkörpern.

Sehr belehrend ist die Tatsache, daß mitunter auch

Sozialisten zur Kriegspartei gehörten, so z. B. während des

Weltkrieges in England ^ und zwar riefen sie dort zu den Waffen

gegen die Deutsdien als industrielle Nebenbuhler Englands.

Daraus folgt, daß, wenn es sich um die Sorge für die Ernährung

eines Volkes handelt, sehr leicht Kriegsgelüste entstehen, selbst

wenn der ganze Staat bereits sozialistisch eingerichtet wäre.

Und wenn das Prinzip der Freiwilligkeit nicht durchgeführt

ist, an das die Sozialisten gar nicht denken und bisher auch nicht

denken wollen, so sind wir dann genau auf dem heutigen

Standpunkt, daß auch derjenige dennodi in den Krieg ziehen

.muß, der den Krieg irgendwie perhorresziert / entweder weil er

i Wie A. B 1 a t s c h f o r d in dem Arbeitsorgan »C f a i r e nc

•j. t U-.U oder weil er andere Wege für geeigneter

ihn für
--'^f'^Z^f'^tcJ^L, oder endliA, weil er sein

ansieht, um der
^°; J^" (52^„„g .^ines Lebens oder seiner

Brot überhaupt niAt mit Uetahrau g

Gesundheit in SAlaAten gewmnen w.ll usw.

D. irrtümli<he Ansid^t,
^^^
^^^jleÄigZ

^egen wirtschaftlicher Zwecke
gefuhrt wede^

^^^

:eL selbst von ^^''^^^^f'^^^J^fZlL .907) -inte

dem sozialistisAen Kongreß
^^J-'^^^l^'J^^^s seien niAts

Jaures, der Miütansmus u"d d r Imp
^^^^^^^^ ^^ ^.^

'„anderes, als eine °'Sf'^'"'^^^ft" ien und politisAen )od,e

Arbeiterklasse unter dem
-«^^f^ javon, wie viele Kriege

der Kapitalistenklasse XU erhah.« ,
abe^ da

;^^_.^^^ ^,,

durA den
Eg^'^'^^l^^'.^t'Tnur an den letzten österreiAisA-

„id.t gesproAen. !*.-"""; ^^ p,eußisA«österrdd>isAe und

serbisAen Krieg. N.At
^^fJ"J ^ .„ssisA-türkisAe Krieg

österreiAisA-italienisAe .m
ifl'^^isA^ <vom Vatikan inspirierte

ta Jahre .878, auA der d^^*;^""^^^^^^!;
geführte) im Jahre .870

und zugunsten der Napoleon
sAenDynasU^g ^^^ ^^^ ,^ ^^^^^

hatten mit der »KapUal-stenkla.^^^^^
^^^ 3^^,^^^ ,

.908 drohte «'%K;;j^,^;;,Xu^
Montenegro, von ^/%°'l"''Z^J^nUodoxc Kirche sAwäAen
aufVeranlassungdesVankans^der

Aeor^
^^^^^^^ ^^^ ^^^

und ein großes kathohsAes Ka.ertum h
^^^^^^^^^^ ^^^ ^^^^,

äL'iS:; 3:rÄauben
gegen die Aggression

- r:S"S:eÄ^^^:j - rit^t
die doA gar niAt

^^/^n M^^W^n latent. Selbst ein

vielen stets lebendig und oft
, ^-/^^^„.„.eau sagte im

30 freier und humaner Ge.st
_^.^^^ ^.,3,„

Senat ausdrüAl.A, 1^V"°7,^ . ^ogar der Sozialist Jaures

Gedanken an RevanAe hegen« und soga
^^^ ^^

sArieb in der »Human.te< am '5. t^J ^.^^^^^ ,ber iA

niemals auf die Bekraft.gun des ReA
^^^

glaube, daß Frankre.A n At von em
^^^^^^ ^^^^ ^ ^,^^

fr; "o'^äS-
"
" ^- ^"^^^-""^" "^'
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geradeso wie seinerzeit Gambetta und alle französischen

Nationalisten den Gedanken an die sogenannte >immanente

Gereditigkeit«, worunter der Wiedererwerb von Elsaß-Lothringen

zu verstehen ist.

Stets, so meine ich, jedoch ohne es als sidier prophezeien

zu wollen, und sage es mit größtem Bedauern, wird es

Anlässe zu Kriegen und wird es audi wirklich Kriege geben, so

lange eben die mensdilidie Natur — sei es durdi äußere Umstände,

sei es durch große moralisdie Ingenien von innen heraus — nidit

wesentlich umgewandelt wird.

Es ist zwar unbedingt wahr, daß die Völker -- von sehr

kleinen Minderheiten abgesehen - trotz des in den Menschen,

namentlich des Abendlandes, sdilummernden Rauftriebes, dem

sie sonst nur im Privatleben Luft machen, Kriege verabsdieuen,

oder sie dodi nidit wünsdien, sie haben, wie man so oft in

Kriegszeiten liest, »Friedensbedürfnis«. Es hieß ja stets auch

beim jetzigen Weltkriege, »das Volk wollte ja nidit den Krieg,

es sind nur einige wenige Personen, die einen solchen herbei-

führen«.

Gewiß ist es so. Aber eine geschid^te Propaganda ermög*

licht es einigen wenigen Personen, auch friedliebende Völker in

kriegerische Gesinnungen, ja in Kampf und Wut und audi, wenn

das nidit gelingt oder gar nicht versudit wird, vermöge der

allgemeinen Wehrpflidit dennoch in den Krieg hineinzutreiben.

Und es ist ebenso merkwürdig wie traurig, daß die Mensdien

stets den Anregungen zum Streit und endlidi zum Krieg ungleidi

zugänglicher sind als den Ratsdilägen und Bemühungen zum

Frieden. Und was nodi weiter hinzukommt, ist dies, daß sidi in

der ganzen Vergangenheit und bis auf den heutigen Tag kaum

ein einziges Beispiel finden läßt, daß die Agitation für den Frieden

audi nur entfernt so energisdi betrieben wurde, wie die

Propaganda für den Krieg, sei es im allgemeinen, sei

CS in einem speziellen Falle. Wir stoßen eben hier auf den

Grundcharakter der mensdilichen Natur, hauptsädilidi der

Europäer, daß der Trieb zum Raufen so stark und in jedem

Augenblid so sprungbereit ist, daß er selbst auf den geringsten

Antrieb hin zur bösen Tat führt. Wir dürfen audi nidit vergessen,

daß jene Energie, die den meisten Mensdien innewohnt,

entweder die rein egoistisdie oder die nadtte brutale Energie
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•=, von Energie für das Gute ist im Leben der MensAen, ja,

„rkanrsS n-. im Leben der ganzen Mensd.beit, stets nur

S tei ?u bemerken gewesen. Und das istJedem so gut

bekanit, /aß er, wenn man von einem --rg.s^e- Mens^^^^^^

sDriAt Stets sofort ein gewisses hartes, wenn n<At brutales

Handeln - sei es auA niAt immer zu ausgesproAen uneth.sAen

2weten - voraussetzen wird. Ja es ersAeint bemahe

Jim läAerliA und ein innerer WiderspruA zu sem emen

£rliA und in extremstem Grade im Guten tä.gen und dabe.

sanften MensAen z.B., Jesus aus Nazareth oder branz

von Assi si, »energisA« zu nennen.

Es ist nun auA vom Standpunkt der MensAenkenntnis

aus iSre am und andererseits wiAtig für die VersuAe, unsere

Se,^ zu verstehen und vielleiAt auA zu verbessern, wen.gstens

oberSäAlirzu beaAten, welAe Dinge und welche Ideen hm-

rdAen um in den MensAen die heftigsten Aufregungen und

Haß und VeraAtung gegen andere hervorzurufen.

F, ist für den noA Unerfahrenen höAst überrasAend,

anm.h?A
" Lln'^wahr zu ^^^-^^:^::Z:.

ganz unsAädliAe, bloß ^^^^^^^^Z^^:^:^^^
reiAen, um tiefe Ant.paA.en ^"^;~ \^ j^^ AusdruAs-
™an nur diese TatsaAen durA de Ton durA

^^^^

tSZ^^Z^t,;^^- H.ß.iAes, la SAleAtes

hinzustellen bemüht ist. ... iCriotrc des

Als es siA bald naA dem deutsA-franzos.sAen Kriege des

Jahres^:;; den Franzosen ^da^mjandel. Wtung un^d

• Haß gegen die DeutsAen
^^^fj'T.J'Lr., benützte ein }

deren Allianz man
^^^^^^^^^^^r^t^:.. MädAen und

\

französisAes Journal das Agument.U
^^^^^^^^^ ^^^

Frauen seien

-f,^/°jl^",f^J.tfeln, daß ein solAes

Französinnen, bs ist Kaum z
vi^sAen wirksam zu

Argument genügt, um '" -
--f^ "utsAen vorzu-

Mißaditung oder gar Hai) gegenuoer

arbeiten, denn analoge Denunziationen hört man sehr
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kann stets dabei den Ausdrud. des erweckten Absdieues in den

Gesiditern und Reden der Zuhörer beaditen.

Der tiefe Haß der orthodoxen Russen gegen die kathohsdien

GeistÜAen hat seinen Hauptgrund in der Tatsad,e daß d.ese

keine Barte tragen, es wird als Sünde betraditet, s>A rasieren

ZU lassen .
. < a -l ^:^ :«

Mandie Nationen sind anderen darum verhaßt, ^eA sie in

öffentlidien Lokalen laut spredien oder wirkUA sdireien. Uas

habe iA selbst oft bemerkt, wenn Magyaren in Restaurants oder

in SommerfrisAen miteinander spreAen, die Entrüstung über

den Lärm dieser »rohen« Nation war eine niAt geringe.

Ebenso ist es mit der Wirkung, die der Satzbai. in der

deutsAen SpraAe der Juden manAer Länder, namentliA des

östliAen Europas, auf DeutsAe hervorbringt, und ihre

Bewegungen mit den Händen beim SpreAen werden sAon gar

als höAst WiAtiges, wenigstens sehr B^"'«^"77'^^""^
Widerwärtiges angesehen, verlaAt und besAimpft. Und .A horte

einmal im GasAause einen sogenannten Antisemiten über die Juden

sAimpfen und damit sAließen: »Aber was kann man von einem

Volke erwarten, das den Dativ mit dem Akkusativ verwed^selt?.

Bekannt ist es, wie niAt selten einander benaAbarte Ortsdiaften

oder kleine Kantone in Fehde geraten wegen VersAiedenhciten

in den kleinliAsten Dingen oder Gewohnheiten.

Die UntersAiede der Dialekte sind oft die UrsaAe größter

gegenseitiger VeraAtung. NoA heftiger und beinahe unglaubl.A

fst die Aufregung, ja oft die Wut, mit der z. B. ein Deutscher

den jüdischen Jargon <in deutscher Sprache) oder die Aus-

sprache oder Betonung des Deutschen durch einen Tschechen

anhört. Wie von einem hohen wissensAaftliAen Standpunkt aus

entrüstet man siA gegen die »Verderbnis der deutsAen SpraAe«,

was man als ein großes UnglüA für die ganze deutsAe Kultur

ansieht. . j vt ^'

Ganz abgesehen davon, daß ein jeder und eine jede Nation

das gleiAeReAt, - das primitivste »NaturreAt« ~
J^f'^°

^"

spreAen, wie es ihnen beliebt, - während des Weltkrieges

durfte man allerdings z. B. in FrankreiA und selbst m der

1 Die Russen glauben nämli*, .Gottes Ehrenbild, werde gesAändet,

wenn ein Mensd, dieses Zierates - des Bartes - beraubt wird.
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ohne insultiert oder "oA viel umer
Abänderungen

^'-Wl rr»St;lrnttnannten klassisAen

einer SpraAe, z. B. der n
^^^ ^.^^^ Akademie, bei

SpraAe, eventuell jener des wo
£; tümliAkeit, eine

gewissen ffSTu^Gem^ni, eine MißaAtung der

Sri^A^rÄ^^^

SS^e S:;Ät, t:?Dialekt ganz unabsiAt.iA

und unbewußt »^"^"""''^''"p
. . .„„„en genügt ein sonst ganz ,

NaA meinen vielfa^en Erfahrungen g g
^^^^

harmloses, unliebenswürdiges Benehmen, .^^
^^^^^ ^^^

abweiAende Art, S^^'^f^
^P'"",

„j-r GeriAte bei anderen

Genießen eigentümliAer Nahrung
m«eod^^^^^^^^ ^^^^

Völkern, um daraus auf e<nen medrigeren ur

bei ihnen zu sAließen. ^.^ MensAen in

Alle diese so kle.nliAen Anfasse b g
^^^^ ^^^^,^,,,,

größere Aufregung, als etwa vorh^"^^"^
^^^^^

Dehler. Wem sAaden aber ^e

"

J--
°^^^^^^^ ,,^, „„d jene

es, wenn MensAen
'^-^J^^ Vpr^ns ausführend Und doA

Körperbewegungen wahrend des^bpr^^^
^^^ ^^^^^^ ^^^^ ^^

spritzt so manAem ott

'"^MensAen eines fremden Stammes

derlei, selbst bei
f
-^annt dien Men^^^^^^^^

UntersAiede der

sieht und hört. I^ -^ar ^^^
-b«eAe

^^^^^^^^ ^.^

Völkerstämme
--J^^^'^l^^tc, sAeinen - wie Sir Henry

gegenseitigen Haß, der sie beg ei ,

^,^^^ ^^^^^^^ ^^

Maine meint - Aren ""P;""|
. ^^jene SpreAweisen.

haben, als in Abneigungen gegen versA.edene p

D,se Gewohnheit, einzelne In^j^f- °^^^^^^^^^^^^

gruppe oder ganze ^ajnen au^^^^^^^^^^^^^^^
,^^^^ ^,,

^V^Slg^rS =1 nSiA immer größere Dimensi.en

rBeijerÄ^^^^
-^- ''" "^

politische Angelegenheiten.
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f. :

Da hält beinalic jede Nation ihre Spradie entweder für die

am meisten logisdie, oder für die wohlklingendste, oder kräftigste

oder reichste, und ihre eigene Kunst ist der Kunst anderer

Völker entweder überhaupt oder dodi in gewissen Beziehungen

unbedingt überlegen,- ebenso geht es oft mit der Beurteilung der

wissensAaftlidien Leistungen. Dabei handelt es sidi nidit entfernt um

vergleid>ende theoretisdie Kulturstudien, sondern bloß um das

Hervorsudien von - wahren oder sdieinbaren - Vorzügen, aut

die jeder Angehörige dieser bestimmten Nation stolz sem sollte.

Das Resultat derartiger Vergleidiungen ist nidit selten eine Degra«

dation bisher allgemein aufs höAste bewunderter fremder Leistungen.

Da hieß es in diesen Tagen des Weltkrieges u. a. in den

französisdien Zeitungen, die Deutsdien besäßen keine Sdiopfer^

kraft, sie könnten nur von anderen Gefundenes aufnehmen. Nun

könnten die Deutsdien erwidern, so ganz ohne Sdiopferkratt

seien Leibniz, Sebastian Badi, Kant, Goethe und

Beethoven wohl dodi nidit gewesen, und - um von der

jüngsten Zeit zu spredien -Sdiopenhauer, Ridiard Wagner

und Nietzsdie, die aud. auf die Franzosen einen so großen

Einfluß ausüben, besäßen wohl ebenfalls eine gewisse Sdiopfer-

kraft, die sidi vielleidit mit jener aller geistreidien vierzig

Unsterblidien der Pariser Akademie vergleidien ließe.

Aber: Sei es so!

Man kann zugeben, daß die Zahl der Talente, namentlid,

zweiten und niederen Ranges in der sdiönen Literatur, bei den

Franzosen größer sei als bei den Deutsdien. Sollen aber die

Antipathien oder Sympathien zwisdien zwei so hod. kultivierten

Völkern wie den Deutsdien und Franzosen davon abhangen,

ob es einer französisdien Polissonnerie gelingen wird, zu boshaftem

ZweA nadizuweisen, daß z. B. Beethoven gar kein DeutsAer,

sondern von Geburt ein Holländer war? Oder ob einem deutsdien

Polisson irgend eine analoge Entdediung gelingt?

Sogar im Gebiete der Musik madite sidi in unseren Tagen

der nationale Eigendünkel und Haß geltend. So sdirieb zum

Beispiel ein sehr geaditeter französisdier Komponist, St. Säen s,

über den »Germanismus in der Musik« und später eine eigene

Brosdiüre gegen Ridierd Wagner in extrem diauvinistischem

Sinne, und in analoger Tendenz ein deutsdier Musiker »Über

den Krieg und die deutsdie Musik«.

SLj:"-- -vr-rr rsLr.wn
Deutsdien unbestritten

^»^»^^"J^"' ^ „, 3ie deswegen zu

daraus einen Vorwurf zu
-f^j'^^„H^^an etta alle

„ißaditen? Oder gar zu bekriegen? Und so
^^^^^^^^^

Völker der Erde, die -
--.^^^^^^^^ weniger Sdiöpferkraft

Basken, Spanier usw. - ™
veraditen und deshalb auA

als die Deutsdien bewiesen haben, veradite
^^^

Krieg mit ihnen führen? SoU m^
^ ^ ^^„

versdiiedenen Nationen auf .-'"^^
J^'^" E^|,i,nis geringfügig

„adi der Elle messen, und sie, wenn das nrg

ausfällt, dann mißaditen?
. „„„„enter Weise, nidit über-

gesdiaffen haben?
„ i,,, ^aß man in Sadien der Religion

Es ist nodi nidit ^^"^'„^'''^^sTld Wissensdiaft. Eine

geradeso spradi wie jetzt über Kunst und w
^^^^^

kt von Sdiriften ersdiien
-l^^^^^^J,, die für das

Religion die moralisdieste oder
^^^^'^^^^^^ ^^^^ ,iel stiller

»höhere« Leben geeignetste ^e«. Heute
^,^^.^^^

\

in

Wenn es nun so mit dem CJ^a^;-^t^Stkündbar

Europa - bestellt '-'/^^LAar man sidi da nodi

sie für jede Propaganda des
^^'^'J"' ^„jä^se zu Kriegen

09
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Mißaditung und zu Kriegen denken, so gelangen wir allerdings

zu einem wenig tröstlidien Ausblidi auf die Zukunft.

Zwar, den sAädlidien Einfluß der Politiker wird man, wenn

mein Programm durdigeführt wird oder wenn die Bestrebungen

der Pazifisten gelingen, in hohem Grade verringern können, d>e

Erregbarkeit der Massen und alle Anlässe zu Kriegen ,edod.

werden kaum jemals versdiwinden ,• denn beides kann nicht durdi

neue Institutionen aus der Welt gesdiafft werden, sondern nur

durch radikale Ethisierung der Mensd>en. Eine soldie dar man •

zwar nidit als eine Unmöglidikeit hinstellen, aber jedenfalls als

eine Aufgabe, die, wenn sie überhaupt je gelingt, zu ihrer Losung

ungeheure Zeiträume beansprudien würde.

Wie kriegerisch erregbar die Mensdien und ganze Volker

sind, konnte man wohl deutlidi genug aus den Vorgängen m

unserer Zeit ersehen. Eine Zeit, die doA die versproAenen

Früchte Jahrhunderte währender Bemühungen der pos.t.ven

Religionen hätte pflüden sollen, ein Zeitalter, in dem doA alle

Kultur einen Kulminationspunkt erreidit zu haben sAien und m

welcher zur Erwirkung friedlidier Gesinnung und fr.edl.dier

politisier EntwiAIung so viele dankenswerte Bemühungen aut-

gewendet wurden! Ja, wie wir sehen, sind es gerade gewisse

Seiten unserer Kultur, deren hohe Ausbildung d.e Kriegs»

Stimmungen in höchstem Grade auslösen.

•

Und was Anlässe und allgemeine Reditfertigungen und

sogar Lobpreisungen der Kriege betrifft so wird d.e nach-

folgende Liste sofort zeigen, wie gering die Chancen für fned-

liehe Zustände sind.

Anlässe sind u. a. folgende:
, „ , r, ..,,

, Man hat Neuland nötig, um den Überschuß der Bevölkerung

unterzubringen. Die Fahne wurde entehrt, man muß ihr<= Ehre

wieder herstellen. Man will irgend einen politischen Zustand der

Vergangenheit wieder herstellen. Man muß irgend ein pol.t,sd>es

Ideal, das bisher nod, nie erreidit wurde, verwirklidien. Man will

Land oder Güter rauben, ohne sie eigentlich nötig zu haben.

Man kann sid, in der Tat nidit genügend ernähren ^^"^
niAt fremde Staaten oder Völker besiegt. Man will dasselbe zu

dem Zwedce, mehr Luxus genießen zu können. Man w.ll se.ne
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c f A. Kosten verbessern
<Kaufmannsknege>.

Handelsbilanz auf fremde
^f^, j ,i„em Staate oder

Man hat das Bedürfnis der RaAe an •
ge

^^^,^,^,,^,,^.

an diesem zugehörigen
f"^"";","'" Gründung von Kolonien.

Wiederherstellung der ^^^^^r^^^^^"^,,,,. oder Nationalhaß.

Vereinigung
stammverwandt Volker. K ^

DynastisAer Ehrgeiz. Verte.d gung geg
^ ^^^ jurA

gelinnung der Fr^HeU ge^-j^^e^^^^^^^
^^^^^ ^^^^,

äußere oder innere MaAte. N^cWe
^^^ ^^ ^^^^^^

Langeweile durA f- .^^^^ ^ '^er!. Das Bestreben eine

AnwaAsen einer fremden MaAt h
^.^^ gebührende

VormaAt zu werden, Hegemon.eju bes^^^^^
^^^ ^^^^^^^ ^^ ^

WeltmaAtstellung ""f
"^•^"1""

..^ ^j^^^lt den Stempel unseres

wahren - die Sorge dafür,

f;^']"' ^„j,,,„,. Erweiterung I

Volkes trage und niAt c^en '^8^"''
^Jf^„„ Industriellen. Profit-

der MaAtstellung. ^^^^-'^^^HZl VersuAe von Dynastien, '

gier der Lieferanten von Heeresart^kem
^^„^^^^^ Grenzen*.

Lere Gefahren zu besAworen.>Herstdlu g
^ ^^^^.^ ^^^

Und hiezu kamen m ""^^';; f-g^j,; Krieg zu führen

:

Weges noA folgende »Anlässe«
°j;;;°Xn Geistes zu siAern«

.Die freie Entfaltung des
"^ "^*;

*^"^^i„i3,ers, im Namen

<naA der Äußerung des »nzos.schen Prem erm
^^^^^^

der MäAtegruppe: ^^^^XihS " d' GereAtigkeit. <naA

England und Frankreich ,^fuFj-^^^^^
,^, p.eußisAen

der Äußerung
'^''Jf^'^J^Jl^^^,, englisAen und französ.sAcn

Militarismus« <"** «^^n Worten der eg
j, Skizzen m

Politiker). »Ff
SiAerung^e Demokrat

^ ^^^^^ ^^^ ^
FrankreiA und England), »^eü ue

Auswärtigen),

„eten wilU <Worte <ies russisA n Mm s

^^^ ,^„ Angriffen

einer autokratisAen Kegierung

Wilson).
I nhnreisungen und Anregungen gibt

ReAtfertigungen,
Lobpreisunge

es u. a. folgende;
j nationales Ziel besitzen,

.Man muß ein klar bestimmtes und
^^^ ^^„

das die Phantasie ^^f^^^^^^^^Zü^r Krieg ist eine

eben das »bedeutenc^ste Ku'wrv°^
.biologisAe«)

Notwendig-

»entwiAlungsgeschiAtliAe
<;«lj-

^/^^^ pjnis aus«. Im Kriege \

^^-^'''^t^CZ:Z^^^^^ „nd Lebensäußerung.
^

»beweist ein Volk seine
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Kriege »fördern den hödisten Zweck der Mensdiheit«. Der Krieg

dient dazu, »um das Übergewidit für die wahren Elemente des

Fortsdiritts zu gewinnen«. Eine höhere Kultur hat das Redit, »eine

niedere zu unterwerfen«. Krieg ist »eine sittlidie Forderung«.

»Nur der nadi erweiterter Maditsphäre strebende Staat sdiafft

die Bedingungen, unter denen das Mensdientum sidi zu edelster

Blüte entwid^eln kann«. »Unsere Nation hat die und die histo^

risdie Mission«. Krieg ist »der größte Maditerweiterer und

Lebensweder, den die Gesdiidite der Mensdiheit kennt«. Es

handelt sidi um die »Erhaltung nationaler Eigenart«. Wir sollen

»bestimmenden Einfluß im Konzert der Völker« anstreben. Krieg

ist ein »Sdimelztiegel« .... »Wo bei wadisender Kultur und

steigendem materiellen Wohlleben der Kampf aufhört, wo die

Kriegstüditigkeit sdiwindet und der Wille nadiläßt, sidi unter allen

Umständen zu behaupten, da gehen die Völker sehr bald ihrem

Untergange entgegen und können sidi weder politisdi nodi

biologisdi behaupten«. »Die großen Streitigkeiten der Völker

sollen durdi Sdiiedsgeridite, also durdi Vergleidie, beigelegt

werden? Einseitiges, besdiränktes, formales Redit soll an die

Stelle der gesdiiditlidien Entsdieidungen gesetzt, dem sdiwadien

^ soll die gleidie Daseinsbereditigung zugesprodien werden wie dem

starken lebenskräftigen Volke? Das alles stellt einen anmaßlidien

Eingriff dar in die natürlidien Entwid^lungsgesetze, einen Eingriff,

der nur zu den sdilimmsten Folgen für die Gesamtmensdiheit

führen könnte«.

Idi trage absiditlidi nodi zwei Arten von Ursadien zu

Kriegen nadi, die heute und seit längerer Zeit sdion gegenstandslos

wurden

:

Wenn ein Angehöriger einer dynastisdien Familie einen

Eheantrag stellt und einen Korb erhält. Und ferner, weil

»irgend eine Auslegung einer götdidien Weissagung Großes« von

einem Kriege erhotfen läßt. Die letztere Ursadie kann nadi

Grotius »zu großen Übeln« führen,- es ist jedodi nidit aus*

gesdilossen, daß, wenn die religiösen Anregungen der neuesten

Zeit lang genug fortgesetzt werden und dieser Kitzel wieder zur

Wiederherstellung der früheren Madit positiver Religionen —
oder einer derselben — führt, diese nadi Grotius, »ungeredite

Ursadie zum Kriege« wieder zum Leben erwadit.
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Nun vergleiche man diese lange Reihe von Ursachen, Ver-

antassunTen und Rechtfertigungen mit den von Orot ius

ange^^^^^^^^^^^^^
Kriegsursachen. Wie weit sind wir h.enn fort.

'"''Sotius unterscheidet »gerechte« und »ungerechte«

hiebei Curtius, aer vuu /
Kpkriegten

eerdzt wird! Da sind wir ganz andere Leute! Die 1^«"^°^"

um Beispiel wurden im Jahre .«66 von niemandem un auch

von den Preußen nicht, gereizt, aber kaum hatten diese de

SerreTcher bei Sadowa besiegt, so verlangten schon d.e

Frzoen »Revanche für Sadowa«, und hörten se.tdem auch
Franzosen

, „„j „och mehr vom Jahre 1870 an

u leten We Sg Auch mit den Engländern köntjenn 11X1 a1 nicht vergleichen, denn iene wurden

:i Jahrhuntmn von niemandem gereizt, aber führten ununter»

'"''wirSen doch aber seit .900 Jahren die Bergpredigt?

Von Ir hauen die skythischen Abier leider keine Ahnung!
^°

tn .ungerechten. Kriegen führt Grotius siebzehn an

,,„ - ModLen -/,\::--der^TechÄ^^^^^
enthält 30 Ursachen und 18 Anregungen

und sie ist gewiß bei weitem nicht erschöpfend.

als Anregern der Kriege zuzuschreiben ist.
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Es würde sehr schlimm um die Friedensaussichten stehen,

wenn es wahr wäre, was in dem - verdienstvollen "- Werke :

»Die politischen Probleme des Weltkrieges« von K. K, eilen

hierüber eesagt wird. Dort heißt es:
, . ,

»Kriege sind Sache der Staaten und nicht emzelner

Menschen. Das volkstümliche Urteil, das nach Verantwortl.chen

sucht, ist das Opfer eines Trugbildes. Das Leiden des Krieges

muß nicht an der Unruhe unseres Herzens sondern an den

Leiden des Staates gemessen werden da das Bedurfn.s des

Staates es hervorruft, nicht das einzelner Menschen ...
^
Wir

verstehen den Krieg als ein Spezifikum für die Staaten, durch

das sie klarer als sonst mit ihren Bedürfnissen hervortreten d.e

keineswegs immer unmittelbar mit denen der ihnen unterstellten

Einzelmenschen zusammenfallen« Die Staaten se.en he,ßt

es dann, nicht als wandelnde Verfassungsschemata oder Rechts-

Subjekte anzusehen, sondern »als große Lebewesen als über-

individuelle Persönlichkeiten, die im Guten und Schlechten von

Lebenstrieben erfüllt sind . . . jeder ist an seine Daseinsbed.ngungen

gebunden, wie sie aus der EntwiAlung und der äußeren

Umgebung erwachsen sind«.
, . , j •• j,, a:^

In diesen Sätzen ist präzise jene Ansicht ausgedruAt, d>e

man die staatsbiologisAe nennen könnte. AnsAemend

von hoher Warte aus, empfiehlt sie sich durch ihren natur-

wissenschaftlichen Anstrich und besitzt einen hohen Grad von

aristokratisch-scientifischem Charakter, demgegenüber ,ede andere

Auffassung der Dinge als rohe Empirie "^<='>^'"^-
. ^^^J^f^

sich besonders in der Beantwortung der Frage nach etwa.gen

verantwortliAen Urhebern der Kriege: ^^hier gilt es vielmehr«,

saet K j e 1 1 e n,
< c j

»die objektiven Faktoren in der weltumfassenden

Umwälzung klarzulegen und festzustellen, die subjektiven

sollen nicht geleugnet werden, aber sie fallen als irrationelle

Reste von der Untersuchung ab«.
, t t-. •

Daß es Fälle geben kann, in denen in der Tat Daseins-

bedingungen einen Staat zum Kriegführen treiben, steht außer

Zweifel. So wenn er sich gegen einen Angriff oder einen

verhaßten DruA verteidigen will, man denke z. B. an die Kriege

Spaniens und Deutschlands gegen Napoleon, f""^'-/"

Hungersituationen, infolge deren ein Staat oder ein Volk
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Völkerwanderung.
Minderheit. Beinahe alle

Aber alle solche Falle «'"^^'^ ^^„,i,,he Völker-

Kriege der Europäer gegene. ander oder geg
^^ ^^^^^.^^^

Schäften haben -»^^
J.^VaJn /, Kriege Ludwig s XIV.,

bedingungen« zu tun gehabt,
^l'^^^^.yf Staatsnotwendig»

waren überhaupt die sogenannten Erb dgekneg
^^^^

Ueiten. Oder ^{--"^-^^^^ KH^ .egen Deutschland

"^^X1 stLiicher Bedürfniskr.^^^^^^^^^^^ ^
£ T. tTSr^ndTamSeg, der andere ein

^"^L. daher mit

^f
^

«erechtigu^^^^^^^^^^
^

staatsbiologische Auj™^^^^^^^^

:^K:4rX;icrdtletzigenVeltkrieg,nachwe

• ,4»m oben angeführten Werke

Kj eilen untersudit - .n 'l^'"./;""/
^sozialpolitischen,

^ die »geopolitischen, ^A"°P'i"",t"': dise Weltkrieges

verfassungs/und kulturp°lUischen« Proble^^^^^^^^^^^

^^^

und findet bei Rußland, England und Deutschla
^^^^_^^.^^_^

sadie folgende Staatsnotwendigkeiten d.e no
^^^^^^^ .^

,„d: Bei Rußland ein
---^„"f/.r^^^^^^^^^^^

das MittelländisAe Meer, bc England d^e
^^^ ^„^^^.^

von Südafrika, Ägypten "" ĵ"^.'^"' ''1^'"!'

„ad. dem Orient, ^-!^^^^^tL ganzen Zeit des

Nun wurde --"«/^ ^ „"J „„j Ankündigung desselben

Weltkrieges und aud, b^'

«J'"
^ Staatsnotwendigkeiten

-—— ^ j. J.r russisdie Minister T r e p o w
. Erst im November .9.6 spraA der russ,s*e

^^^^^^^^

i„ der Duma gani dezidiert von Ko-""«'"°Pt,tngTines sollen überein-

la dies offenbar '^^-':^:^^Z de.s^en Rei*s.an.er
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zu reden Hingegen hörten wir unaufhörlich von Seite der

Entent als Zweck oder Ursad^e und Veranlassung c^^ses

kSs behaupten: es handle siA darum, die »freie Entfaltung

desT nsAlid,en Geistes zu -'^^^^\^^ '^^'^''^f Zfr'"^^
und Gerechtigkeit«, es handle sid, um .Vernuhtung des

pLnisAen Militarismus*, um >Sid>erung der Demokrat.e«

e nmal aud.: >weil DeutsAIand allen auf die Zehen treten w^«

und dergleiAen. Von Deutsd>Iand wird die Notwend.gkea der

Verteidigung gegen die Entente angegeben, von österre.d> d.e

^^^^t^arm^rchw-'Xn ^ie Ententem^d^te ihre wahren

Kriegs.iele, clie dod. ^^;^)::^:f^^'^'':^
-Xertr;:; g^tl t-Hr .steinen, .e Völ.r

in Aufregung zu bringen, obwohl es beinahe em Rätsel zu

nentn sl daß das so ist. Nur die geringe Zahl der Fach-

politiker wälzt iene Gedanken, die sie als itf'*;
D~'

Bedingungen ansehen oder ausgeben, ,ene Z.ele oder Ideak

unaufhörM in ihren intimeren Beratungen und m .hren nur tur

sie selbst bestimmten Sdiriften hin und her.

Man könnte nun glauben, die FaApo itiker se.en allem

fähig, sold,e große staatliAe Aufgaben oder deale zu erkennen

und zu behandeln, die großen Massen aber konnte. s.A n.ch

zu solAen Höhen aufsAwingen, »den politisAen Bluk über ganze

Under zu werfen, und »in ganzen Erdteilen zu denken*. W.

werden aber sofort sehen, ob in dem jetzigen Weltkr.ege w.rkA

^Ltlid^e Daseinsbedingungen eine Rolle ^P-^"
^^^-Z^;J*

nur um Pläne gewissenloser Politiker
^^'^'^^^''J'^^f^^^,

MensAenleben leid.ten Herzens hinopfern, bloß um Luxus-

ideen zu realisieren, die sie als Lebensbedingungen .hrer Staaten

*"'"
Um'das zu beweisen, wollen wir die Situation dereinzelnen

jetzt kriegführenden Staaten näher studieren.

Beginnen wie mit den Mittelmächten,

ö s t e r r e i A -U n g a rn provozierte den Krieg m.t dem

*

unruhSen aber von ihm auA sehr gequälten serbischen NaAbar,

wZn Krieg es als eine Staatsnotwendigkeit ausgab. Be. BeruA-

A \;,rKäItnisse auf demBalkan,
namentlid» der Bedrohung

siditigung derVerhaltnisse
^ui aem

Auffassung zustimmen,

durA Rußland, kann man v.elle,At ^«"
^"Jjf ^^^„^ besonders

natürliA niAt vom Standpun te ^^
^^A.kers, der ede

,^^^^^ ^^^

Angriffskrieg, vermeiden w t sondern vom P^^
^^^,^^

heute noA immer S^^^-^^''^ ^^^TZ DeutsAland intensiv

österreiA wurde m semem Vorhaben vo

ermuntert, beide Regierungen -Vierten dabe. m
^^^

Bewußtsein den AusbruA
-^«/^'f/'f%",t DeutsAlands

dem sofort folgenden erklarUA w den^ ^M^n konnte,

^t^^f.;l"h^S uf Etli des Friedens, und

nachdem sie 44 Jahre steis a
j^^^^ ^ar.

'- "T::JZ^t::^^sZ....^^, warder

WeltkHeg runder K-. österrei
As
Jn

^^^^^^^^

also in der Tat dann eine
.f^/^^^Jf."f'^S,« ^i.tsAaftliA

steht iedoA fest, daß spez.el UngarnJ^e S ^^
^^.^^ ^.^^^_

auf das Äußerste bedrängte und
J* "^ j^,i^,„ Reigen

und daß ÖsterreiA-Ungarn unbedingt den schrecKi.

, keine Am.or. erteilte, ihm den "'•«
, n„„ (,„„ e.

Au* an Ftankrel*
«f»««'"t iV^Sf von de. Gten«

.,«„gs Klne TtnPP;" »'^=*;,™ S; iS einen Ktle.

SÄLr-w 9 ^ne -*,r:LÄ4't:

und Moral,«
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unterstützen und sid. nicht neutral zu verhalten Frankre.ch

Cte wohl konsequenterweise nicht anders handeln denn se.t

IT hatTe es sAon ein Obereinkommen mit Rußland getroffen,

Z s£i,cn Deutsd,land richtete und ^-zu
jj

es ^
russisAen Regierung mehrere <ich glaube: zj) M.H.arden vor

streckte, damit sie siA bis .9.6 oder .9.7 genügend für den

kS vorbereite, welAe TatsaAe wie ein DamoklessAwert über

den Mi°telmäAten sAwebte und deren aggressives Vorgehen

g gen S bien erklärt. Auf die oheyr^^^r^tcM^onF^^^

fefd>s begann Deutsdiland seinen völkerreAtsw.dr>gen Einmarsch
reicns Deganu i^

Wpltkriee ein. Soweit das mir

in Belgien und trat dam^ in den»
J^'"^ _ ^ ^j,,^

zuffänsliAe Material lehrt, führte Deutsch anci "\ ,.,,

ObTen - einen Verteidigungskrieg - und das deutsAe Volk,

mitbringen Ausnahmen, hielt ihn in der Tat für einen soAen

obwoS hie und da deutUA genug auA von den Auss.Aten

^-tlfkitss^^^^^^^^^
allein diese BezeiAnung paßt hier wohl n.At, denn da jenes

£ ösIlA^russisAe Abkommen vom Jahre .89z ^^^^^^^^
Termin nämliA 1916 oder 19.7- för Ae Vollendung der

It SsAen Bahnen und die Vervollständigung des Waffen»

mateSs aufstellt, so kann siA das Übereinkommen doA n.A

S daTAbwarten einer feindHAen Offensive beziehen, das heißt

n d£en JaLn war der russisA^ranzösisAe antideu«Ae Krieg

mit SiAerheit zu erwarten und in einem solAen Falle kann

rin nilt von einem etwa mutwilligen Präventivkrieg, sondern

Zr von einem reAtzeitigen Vorbeugungs-, also von einem

Verteidigungskrieg spreAen».
^

.

Und da - was gewiß niemand bestreiten kann - Jerner

Österreich nie Miene maAte, Teile von Rußland und ebenso«

wen g DeutsAland beabsiAtigte, Teile von FrankreiA ode

Sand SiA anzueignen, so steht es fest, daß "t--^^^^^^

SiA nur in der Defensive, in einem Notwehrzustand befanden,

beT i en spielte in diesem Wehkrieg keinerlei anderes .Problem ,

kein anderes Bedürfnis eines staatliAen »Lebewesens, mit, a s

d^Verteidigung ihres nadaen Daseins, und zwar gegen die

^was hier gesagt wurde, gilt nur vom Standpunkte des gewöh»-

liAen Politikers, aber durdiaus nicht von jenem des absoluten Eth.kers.
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LI -nliricrpn und rüAsiAtslosen

Konspirationen einer Anzahl von ruh gen un
^^^_^ ^_^^^

Politikern der EmentemaAte.
^'[J^Zln^,^ EntentemäAte

„an allerdings hievon "b"-"]
/^;".;
~

,, DeutsAen getan

ihre GeheimarAive öffnen wurden^
rterlassen, beweist nur ihr

haben. Daß Sie das aber behar lA ""'^^^^ß^^^
sAleAtes Gewissen, damit

-^fJ^^^f^^^ heran. Es sind

Nun treten wir aber -
"^J^^^.^^^ R^^^nien, Italien,

das: Montenegro SeAien, W". «^8
^

Rußland, England, F""'^7'*;/;;Jj:^^^^^^
DaßMontenegromAtvonirgend ^^^ ^^^^

zum Krieg gedrängt, sondern nur ak slaw^

^^^ ^.^^^^^^^

land dazu aufgefordert wurde,

bestritten werden.
^^^^^ «hnopolitisAen Ambitionen in

der T^t efne win^AaftliAe Staatsnotwendigkeit vorhanden, Krieg

- ^'^t.gien wurde von ^^:^J]:^Z:^
i„ seiner UnabhängigkeUno* m ^ ^d gutzumaAen

eventuelle materielle SAadg^g ^
^^^^^ ^.^ ^^^^^ ^^

verspraA - ^^^^0^- Aber «
f^densAeinigen) Neutralität zu

Verletzung seiner <allerdmgs senr
vorhanden.

-I»»
f«''rriÄ — v.Xns.k...s ^Y

,„ iX«.** S^en »d Ru-e„ »* ...» ^

Siebenbürgen »befreien«.

j ^^K1 kurze Zeit vor dem Kriege von

»Barbarei« gesprochen wurde, bezog sichju S
^^^^^^^^^

Zeiten, und man
%^['°^;J^:;CX^L zur Begründung

,

führen will, niAt TatsaAen ^^^^
"f^ l^j^jj^, UrsaAen

waren

von Feindseligkeiten l.eranz.e-
^^^^^^^ ^,^,„

keine vorhanden. Also Diieo
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österreiA bloß die Vereinigung mit den Stammverwandten in

österreid. und zugleid, damit eine Vergrößerung des .tal.emsd.en

äir nördlid. und östliA der Adria übrig^ Daß nationale .

Erweiterungs- und Eroberungskriege als soldie kerne btaats-

notwendigkeit sind, versteht sid, von selbst, ausg-enommen es

treiben wirklid.e Daseinsbedingungen zur Erwe.terung des Staat -

gebiets und da das hier nid.t der Fall ist^ ble.bt nur d.

»Erlösung* der Stammverwandten in österre.d., d.e e.nen Kneg

reditfertisfcn sollte. ^ -vt .

Es ist nun gar keine Frage, daß es für eine Nat.on e.ne

sehr angenehme Sache ist, die zugehörigen Nationalen m.t dem

bes ehenden, nod. dazu ganz einheitlid.en Staate zu vere.n.gen.

d" ist ied;d., wie die Gesd.id.te und die Landkarte ze.gen,

nur ; eltenen Fällen möglid., und es ist nid.t entfernt e.ne

Daseinsbedingung, alle Konnationalen staatlid. zu u-^^l'^ß-;

man kann «anz gut glüAlid. fortexistieren, wenn das auch md.t
man kann ganz g s

kultureller Gemeinsd.aft
pelinet und man s.d. m.t aer rnege iiun

begnügt, selbst wenn sie nid.t in so vollkommener We.se durd..

gel' werden könnte, wie bei einer «leiten poht.schen

Vereinigung. Der italienisd.e Staat könnte blühen und gede.hen

wieTufVein Staat geblüht hat, und er würde d-in gew.ß dur*

In Umstand durd,aus nid.t gehindert, daß eine 8-»« Z^^ vo"

Italienern in Nordamerika lebt, die nur «a*
^^"f"

Abwesenheit von der Heimat oder gar nie -l>^ -* f

-

zurüAkehren, also in gar keiner politisd,en Verb.ndung m.t

ihren nationalen Genossen leben. Es ^t also kern Grund

vo banden, die italienisd.en Staatsbürger österre.chs^ respe t.v

die betreffenden Provinzen, an Italien anzugl.edern, wenn es

nicht auf friedlid.em Wege geht, sondern nur m.t Hundert«

tausenden von Mensdienleben erkauft werden mußte.

An dieser Stelle muß id, halt mad.en !
Denn id. weiß, daß

nid.t einer unter Zehntausenden mit dieser meiner Ans.ch

^verstanden sein wird, unglaublid. Philiströs und besArank

wird es ihm ersd.einen, daß man nationalistisAe Sehnsuchte n.d.t

mit selbst ungezählten mensd.lid.en Existenzen soll befr.ed.gen

dürfen! An ein Widerlegen der Politiker und pok.sd.en Sd.r.ft

steiler mit sold.en Ansid.ten ist aber nid,t zu denken, h.er .st

es nur eine Frage der Gesittung, die entsd.eiden kann, und so

anged Bestrebungen, unsere politisd.en, --
-'if--' T^

sozialen Ideale und Sehnsüchte zu realisieren n.d.t .hren w.lden

u"c^ brutien Charakter ablegen, ist keine Hilfe zu «wart-, aU

X aud. nur unvollkommene Einrid.tung, den Zwang zum

K ieist abzusAaffen. Man sah ia aud. in dem .etz.gen

Wehkrtg weld,en Aufhetzereien und weld.en anderen soga

Ihr uSönen Mitteln es mühevoll
^'^'^f^^^^^^

Volk für den Krieg zu begeistern und '*
^
f-

^^^^„„^
irren wenn ich behaupte, dal) es trotz uicac

»; ,

.„d.,e„ F.«. und .pe*« f.. i- ^'«^**;r ,,

"

Ni.m.1. wird ei. .te*.r M.md. »geben, "Jj^''^
.,knop„,i,i.*., W.».*e* D..*^^^^^^^^

S« de. R™, ..t die wir .»fo„ xu .pred.«. k»".™«»-

Rußlands aggressiver Krieg gegen Deutsd.land und

österreid. wird durA eine ganze Reihe von Argumenten zu

S fXn gesud,t, aber unter ihnen allen war ^eme Staa-

notwendUrkeit keine Daseinsbedingung zu finden. Was den

JussTsAen K egszielen seit jeher und bis heute zugrunde lag

ri-te, duf. allerlei Vo-^^ ^^s^e.^^^^

R^sÄS^^
"'Te ntr gl":lne"r Vereinigung aller Slawen und

""I Ir von VerbreUung der Red.tgläubigkeit gesprod.en,

rderfwins rils PO^sAe Man.r wa^ kurz und gut

^"l °tittmr;isriurie:«%enn
hiebe!

rrinltisr oderVsseneinigungsziele
vorhanden waren.
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!Zn so lan^e ohne alle Slawen unter semer Herrsdiatt

russentums un
politischen Bestrebungen h.ne.n-

liorÄd Slin Gedan^ gewiß auch nid.t sehr geeignet

ei„r staatliche Notwendigkeit zu Kriegsunternehmungen zu

^''"t'aileriüngster Zeit wird aber, der modernen Auffassung

gernJ ht tsiid. ein wirtsd>aftUAes Argument be^^^^^^^^^

die Notwendigkeit eines Krieges - gegen d.e Türkei, Ueutscn

f^ „nlösterreidi - zu beweisen, ein Argument, an das

tlr Pete?, n?c^ Katharina, nod. Danilewsky, noch Dostojewsk.

:älLün, obwohl diese d^n a.^ eimg^ Ru^and

TaSe r^sISfrOlh^er; MiTrofano^fF, den heut,.

SedankeTgang der offiziellen russisAen Kreise bekannt Vor
Gedankengang

»Rußlands Drang naA dem Süden

wenn aggre ive Politiker und Nationalisten oder sogenannte

Ge d^iShilosophen solche Notwendigkeiten -^^^
-"-

so ist die angewendete Argumentation immer nichts anderes as

bewußte oder unbewußte Gaukelei. Aber eine historisAeTa^»

llZlt es allerdings, und niAt eine solAe Notwendigkeit -

dat seit Peter dem Großen ein .Drang naA dem Süden.

'°''to; Xr politisAen Notwendigkeit ist, außer in den

Köpfen der großrussisAen Fanatiker, keine Spur zu finden Im

r !!.il ist es die Ansicht unzähliger niAtruss.sAer Politiker,

,politisAe Notwendigkeit« ist eben nur eine Phrase, wie
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seit jeher von ehrgeizigen Diplomaten oder politisAen Sdirift-

stellern so gerne gebrauAt wird.
.^A^^aux^

NiAt wertvoller ist aber die versuAte wir sAafthAe

ReAtfertigung der Ambition auf Konstantinopel und die Meer-

engen durA folgendes Argument <Mitr ofanof fs in den

»PreußisAen JahrbüAern«)

;

c . r? ,,-.

»Das ganze Budget Rußlands basiert auf dem Export

naA dem Ausland, wird die Handelsbilanz passiv, so ist d.e

russisAe SAatzkammer bankrott, indem sie niAt m der Lage

sein wird, ihre enorme auswärtige 5*"^/" verzinsen^ Und

zwei Drittel von Aesem Export gehen durA die sudhAen

Häfen und somit durA die beiden türkisAen Sunde^ Ist dieser

Ausgang versperrt, so stoAt der ganze russisAe Handel, und

die wirtsAaftliAen Folgen werden unberechenbar. Nur der

Besitz des Bosporus und der Dardanellen kann diesem unertrag-

hohen Zustand ein Ende machen, da eine Großmacht wie

Rußland, ihre Existenz nicht auf Zufälligkeiten und fremder

Willkür aufbauen kann.«

Nun ist es ohne Zweifel angenehmer, den Weg für eine

Ausfuhr im eigenen als in fremdem Besitz zu wissen, allem

tenn Jeder Staat derartige Wünsche hätte und sie unbedingt

IrföÜt eben wollte, käme man aus den kriegerischen Unter-

nehmungen und also auch aus der Vernichtung unzähliger

Cschenleben gar nicht heraus - was allerdings den ecken

Politikern nicht viel Skrupel machen -^rde. Anderersets ist s

de Türkei niemals eingefallen, russischen Handelsschiffen die

Durchfahrt durch die Meerengen zu verbieten, und sie wird

^s luch kaum jemals tun, ausgenommen, Rußland befinde sich

rKriege mit dem Sultan. Also halte « Frieden, so kann es

sl Gefreide ausführen und - seine ^insenschu d bezah en^

Sler selbst wenn die Türkei jemals - aus »Willkür« etwa

_: die Dardanellen für Rußland sperren würde so ist noch

immer die Ausfuhr seiner Güter auf anderen Wegen möglich,

aTgenommen, es führe nach mehreren Se ten zugleich Krieg,

aUo wiederum: halte es doch Frieden! Und end ich ist es doA

Ser daß eine Absperrung der Meerengen nicht ewig dauern

wtde in oder wenige Jahre kann es Rußland und können

Tuch die ausländischen Gläubiger den Zinsenverlust wahrend

dieser kurzen Zeit aushalten.
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Wenn aber alle Stricke reißen, so wäre es noch immer

ungleich zweckmäßiger, überhaupt gar keine Zinsen an das

Ausland zu bezahlen als hunderttausende Menschen in den lod

zu schiAen. Es würde schon wieder die Zeit kommen, dessen

kann man sicher sein, wo das Ausland in Anbetracht des

hohen Zinsenerträgnisses dem russischen Staate von neuem

jrerne Anlehen gewährt. Allerdings wäre es zweckmäßig, aus

Vorsicht für alle Fälle, nicht gar zu viele Anlehen aufzunehmen,

z B. nicht so ungemein großes Kriegsmaterial aufzuhäufen, w.e

das in unserer Zeit der Fall war.. Also folgt wiederum", halte

demnach Rußland Frieden

!

. t-, •

Wo fand sich nun in allem Angeführten eine Daseins»

bedingung für Rußland, in den Weltkrieg einzutreten? . . .
Wir

sahen stets nur den Entschluß der maßgebenden Kreise, ihren

politischen oder religiösen oder nationalen Lüsteleien und in

etztem Grunde ihrem Expansionstrieb menschliche Existenzen

ins Grenzenlose zum Opfer zu bringen. Und wie /^hon kam

ihnen da die allgemeine Wehrpflicht zu statten! Arme, friedliebende

russische Bauern^!
•

*

Von England gilt bezüglich seines Zieles, das Land

zwischen Ägyten und Indien unter seine Herrsdiaft zu bringen

um Indien besser zu sidiern, genau dasselbe wie von RulMand

betreffs der Dardanellen. Es wäre gewiß angenehmer den Weg

Arabien^Persien zu beherrsdien, als ihn in fremden Händen zu

wissen, es ist aber durdiaus keine Staatsnotwendigkeit, deswegen

Krieg zu führen. Nodi viel weniger war es eine ^asems^

bedingung, in den Weltkrieg einzutreten, um Deutsdi andS

Handelskonkurrenz zu besiegen. Denn der Sdiatzminister <Lk)yd-

George) hatte ja kurz vor dem jetzigen Kriege im Unterhause

mitgeteilt, daß es ^ entgegen den Befürditungen der Sdiutz-

zöllner -- England kommerziell nie so gut gegangen sei, wie in

den letzten Jahren. Der jetzige Kaufmannskrieg war daher ein

wahrer Eroberungskrieg und keine Staatsnotwendigkeit.

1 Zufolge der Enthüllungen der Sowjet-Regierung der junsten Tage aus

dem russischen auswärtigen Ministerium fand am 6. März 1914 ein Mm.ster-

rat statt, in dem beschlossen wurde, als Rußlands historisAe M.ssion seme

Herrsdiaft über die Meerengen auszudehnen und demgemäß die diplomatischen

Vorbereitungen zu beginnen.
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Sudien wir für Frank r ei dl irgend eine Daseinsbedingung

zu entdedcen, der zuliebe es in den Weltkrieg eintrat, so finden

wir gar nidits dergleichen, wohl aber eine sehnsüchtige Stimmung

nadi neuer Gloire, nadi Befriedigung der Radie an Deutschland

wegen der Niederlage im Jahre 1870 und wegen des Verlustes

von Elsaß-Lothringen. Niemand, weder unter den Franzosen nodi

unter Niditfranzosen, wird behaupten wollen, Frankreidi könne

ohne Elsaß-Lothringen, das nodi dazu nur ein Siebentel fran*

zösische und sedis Siebentel deutsdie Bevölkerung hat, nidit

existieren! Sind diese beiden Provinzen etwa eine Staatsnotwendig-

keit für das französisdie »Lebewesen«, ein dringendes Bedürfnis

für Frankreidis »überindividuelle Persönlidikeit^?«

Japan mengte sidi in einem sdiwächeren Grade, haupt-

sädilich durdi Waffen- und Munitionslieferungen <so wie das

neutrale Amerika) ebenfalls in den Wekkrieg ein, aber, wie all-

bekannt, nur aus Expansionsdrang, nidit aus staadidier Not-

wendigkeit. Während es bis in die neueste Zeit sidi von aller

Welt beharrlidi abschloß, kultiviert es jetzt das entgegengesetzte

Extrem. Wenn die Bevölkerungszunahme Japans die Eroberung

Koreas reditfertigen konnte, so gilt eine soldie Reditfertigung

nidit mehr, seitdem der Expansionsdrang sidi nidit nur nach der

Mandsdiurei, sondern jetzt audi nadi China erstred^t. Von

einer Daseinsbedingung, die zum Kriege trieb, kann gar keine

Rede sein.

Das Kriegsziel der Vereinigten Staaten, respektive ihres

Präsidenten Wilson, war die Verniditung des preußisdien

Militarismus und der Sieg »der Freiheit und des Redites«. Wenn

nun dem so war, so wäre der Beweggrund des Eintrittes in den

1 Anfang des Jahres 1921 wurde durdi die Enthüllungen des seiner-

zeitigen französischen Gesandten P a 1 e o 1 o g u e in Petersburg bekannt, daß

im Jahre 1914 Frankreich, d. i. der Präsident der Republik Poincare, nicht

nur nidits zur Versöhnung zwischen Rußland und Österreich beitrug, sondern

geradezu umgekehrt auf ihren Zwiespalt hinarbeitete. Man wußte das sdion

ziemlich sidier im Jahre 1914. man kann sagen: Mehr als Po i n c a re hat

niemand zur Entfesselung des Weltkrieges beigetragen.
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Weltkrieg in der Tat ein selbstloser und idealer gewesen, aber

nidit: eine Staatsnotwendigkeit, da ja Amerika niemals etwas

vom preußisdien oder deutsdien Militarismus zu fürditen hatte.

Das Resultat unserer Analyse der Motive dieses Welt*

krieges ist also dieses : S e r b i e n war ein Gegner Österreidi-

Ungarns aus wirtsdiaftlidien Gründen, deren Behebung als eine

Staatsnotwendigkeit galt. Seine ethnopolitisdien Ambitionen,

Bosnien, Herzegowina und Südungarn mit dem serbisdien König-

reidi zu vereinigen, kann idi nidit als Reditfertigung eines Krieges

gelten lassen, obwohl idi heute mit einer soldien Ansidit wohl

ziemlidi allein stehe. Es handelt sidi ja hiebei nidit um Befreiung

von unausstehlidier Bedrüdung wie seinerzeit, als Garibaldi von

den Neapohtanern gerufen wurde, um sie von dem bourbonisdien

Despotismus zu befreien. Aber trotz der eben bezeidineten

Staatsnotwendigkeit wäre Serbien nidit zum Kriege gekommen,

da es ja auf die österreidiisdi-ungarisdien Bedingungen nadi der

Ermordung des österreidiisdi-ungarisdien Thronfolgers eingehen

wollte. Aber durdi das Eingreifen Rußlands entstand nidit nur

ein österreidiisdi-ungarisdi^serbisdier lokalisierter Krieg, sondern

mit einem Sprunge zugleidi audi sdion der Weltkrieg.

Bulgarien trat in diesen Krieg in der Tat aus Staats-^

notwendigkeit ein,, denn wäre es nidit mit den Mittelmäditen

gegangen, so hätte es sidi der Entente ansdiließen müssen.

Damit sind wir aber audi fertig. Kein Staat sonst begann

den Krieg aus Staatsnotwendigkeit.

Audi in diesem Kriege, wie in den meisten, wenn audi

nidit allen Kriegen, waren die Luxusziele als wirklidie Staats-

notwendigkeiten angesehen oder ausgegeben worden.

Überhaupt wird man in den seltensten Fällen wirklidi

dringendste Staatsbedürfnisse als zwingende Gründe von Kriegs-

unternehmungen entded^en können. Lassen wir uns daher nidit

von den übertriebenen Darstellungen imponieren, denen zufolge

Kriege an den »Leiden des Staates« zu messen wären, und

wonadi die Staaten als »überindividuelle Persönlidikeiten« und

»Lebewesen« so mäditige Daseinstriebe besitzen, die sidi in

Kriegen endaden, und dergleidien mehr.

Es sind zumeist Personen, die irgend ein mehr oder

weniger einleuditendes Ziel als etwas Notwendiges hinstellen,

das es aber nidit ist, und es könnten ganz gut Jahrhunderte

vergehen, bevor diese Ziele dringend werden, oder sie würden

überhaupt nie so dringend, um Kriege zu reditfertigen, wenn

nidit einzelne Individuen sidi soldier Ziele bemäditigen und die

Mensdiheit ins Unheil stürzen würden.

Und wenn wir das wissen, so werden wir umsomehr Mut

und Vertrauen haben, uns gegen Kriegsunternehmungen zu

wehren. Es wird uns nidit mehr einfallen, Kriege wie Sdiid^sals-

fügungen, wie Naturnotwendigkeiten resigniert über uns ergehen

zu lassen, sondern wir werden mit voller Zuversidit uns gegen

sie zu sdiützen sudien.

Es gibt gewiß nidit viele, die aus freien Stüden ihr Leben

wagen würden für* einen warmen Hafen, für die »freie Ausfahrt

ins Mittelländisdie Meer« und für derlei Kriegsziele, die alle idi

nidit für wirklidie Staatsnotwendigkeit halten kann.

Dennodi sehen wir alle Tage, daß selbst sehr intelligente

und sonst ethisdi einwandfreie Personen in Sdiriften und Reden

selbst soldie furditbare Ereignisse wie diesen Weltkrieg ganz

gereditfertigt finden, weil es sidi um so »große« Dinge handelt,

und die ungebildeten Mensdien spredien es ihnen nadi, wobei ja

dodi aUe das namenlose Unheil dieses Krieges genügend deutlidi

empfinden. n j <

»Ein warmer Hafen«, »freie Ausfahrt in das Mittelländisdie

Meers »Zusammensdiweißung von Südafrika, Ägypten und Indien«,

»eine Eisenbahnverbindung zwisdien Kapstadt und Kairo« -

das imponiert in soldiem Maße, daß alles dagegen klein und

unbedeutend ersdieint. Es ist ein furditbares Verhängnis, das

größte Hemmnis für den Frieden der Völker, daß soldie Dinge,

besonders große räumlidie Dimensionen in den politisdien Zielen,

audi selbst ehrlidie führende Politiker und die politisdien Sdirift-

steller <und Kannegießer) so betäuben, daß mensdilidie Existenzen

in ihren Augen so viel wie nidits dagegen sind. Eine ganze

Welt trennt leider in diesem Betradit die Denkweise fast aller

Mensdien von jener, die hier von mir vertreten wird, und alle

so unheilvollen Erfahrungen des öffendidien wie des privaten

Lebens, die uns Kriege dodi in so niedersdimetternder Weise

aufdrängen, vermögen jene barbarisdie Denkart nidit zu ver-

m

y



!1

bessern! Und dodi, was sind ganze Länder, was sind ganze

Erdteile, was unser ganzer Planet gegen ein einziges Mensdien-

leben ?

Das was an dem Beispiel des jetzigen Weltkrieges gezeigt

wurde, trifft in unzähligen Kriegsfällen der Weltgesdiidite zu, fast

immer waren sie durdi Personen <oder Gruppen von Personen)

mit Absidit und ohne Staatsnotwendigkeit hervorgerufen. So daß

es zur hödisten Belehrung dienen würde ^ idi wiederhole es —
statt einer Gesdiidite der Kriege eine Analyse ihrer Entstehung

zu verfassen, für jeden Historiker eine nidit übermäßig sdiwierige

und sehr dankbare und interessante Aufgabe.

Zu weiterer Erprobung dieser meiner ganzen Auffassung

will idi nodi ein anderes Beispiel anführen, das die Kriege

Englands seit mehr als zwei Jahrhunderten betrifft.

Gelegentlidi einer Untersudiung der Entstehung der hohen

englisdien Staatssdiuld äußert sidi ein »zahmes, sidi parteilos

haltendes Werk«, »Whitad^er's Almanadi« u. a. folgendermaßen^:

»Unter Wilhelm III. von Oranien setzten die Kriege

Englands mit Frankreidi zuerst wegen des pfälzisdien, dann

wegen der spanischen Erbfolge ein und hier war es der König

selbst, der den Krieg herbeiführte, da sein Stammland, die

Niederlande, stark an der Regelung interessiert war . . . Auf

den Thron stieg Anna, die Toditer des 1688 verjagten

Jakob II der spanisdie Erbfolgekrieg ward jetzt erst mit

voller Wudit geführt. . . Unter Georg I. ward ein Krieg

mit Spanien geführt, zu dessen Ausbrudi festiändisdie Interessen

Georgs bestimmend beitrugen . . . Neben dynastisdien Inter*

essen und Launen spielen nun Interessen der handeltreibenden

und industriellen Bourgeoisie und der nadi Gold und ertrag-

reidien Staatsposten lüsternen Sprößlinge der grundbesitzenden

Aristokratie eine immer größere Rolle bei der Anzettelung von

» Aus einem Aufsatz über Englands Kriege und Englands StaatssAuId

von Eduard Bernstein in der Wiener »Arbeiter-Zeitung« vom 22. Juli 1916,

von wcldicm Aufsatz hier nur einige wenige Stellen mitgeteilt werden.

Kriegen ... Ein starker Zuwadis der Staatssdiuld ist dem

Kriege mit Spanien um das »Redit auf Untersudiung« nämlidi

von fremden Handelssdiiffen nadi etwaiger Schmugglerware

zu danken, der direkt dem vom Schutzzoll gezüditeten Handels*

neid zu verdanken war . . . 1776 beginnt der Unabhängigkeits-

krieg der Amerikaner. Seine wirtsdiaftlidie Ursadie war

folgende: Die Grundbesitzer setzten 1767 die Bodenabgaben

von vier Sdiilling auf drei Sdiilling für das Pfund Sterling

Neuerwert herab, lehnten aber die Absdiätzung des Neuen-

wertes nadi dem Jahresertrag ab. Das Volk war mit Zöllen

und Akzisen überlastet und der Sdiatzkanzler wegen neuer

Steuercjuellen zum Ersatz für die Herabsetzung der Boden-

abgabe in Verlegenheit. In seiner Bedrängnis sandte er seinen

Steuereinheber nadiAmerika und die Folge war der amerikanisdic

Unabhängigkeitskrieg. Dieser Krieg war feig, unnötig und,

freuen wir uns, es sagen zu können, unnütz, denn 1783 wurde

die Unabhängigkeit der Vereinigten Staaten anerkannt ... Der

Krieg mit dem revolutionären Frankreidi, der sogenannte erste

Jakobinerkrieg, ward, als die Jakobiner gestürzt waren, fort-

gesetzt gegen das Direktorium, das Konsulat und das Kaiser-

reidi Frankreidi . . . Dieser furditbare Krieg ... war gänzlidi

unnötig und entspradi unserer Einmisdiung in Dinge, weldie

das französisdie Volk ganz gut selbst hätte besorgen können.

Unsere gesetzgebenden Grundherren wußten jedodi sehr gut,

daß, wenn sie nidit die Freiheit in Frankreidi erdrüd^ten, sie

nidi't hoffen konnten, ihre ungerediten Privilegien in Britannien

aufredit zu erhalten. Der Ruf nadi Reform war bereits erhoben

worden, und daher stürzten sidi unsere Gesetzgeber in einen

ungerediten Krieg mit dem französisdien Volk ... Sie liebten

ihr Geburtsland im Grunde nur wegen der Bodenrente, die

sie von ihm zogen und als der Krieg zu Ende kam, hungerten

sie das Volk durdi Kornzölle aus . . . Neue Kriege ... zur

Niederwerfung von Aufständisdien in Kanada . . . erster Krieg

gegen China ... in Südafrika gegen die rebellisdien Kaffern-

stämme . . . Krimkrieg : Dieser Krieg, der völlig unnütz war . .

.

es darf nidit vergessen werden, daß das Volk ob des Krim-

krieges ebenso begeistert war, wie es über den gegenwärtigen

(ipoO'-iQOi) in Südafrika geführten Krieg ist .
. .

jetzt aber wird

uns von Lord Salisbury hinsiditlidi des Krimkrieges erzählt,
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daß wir »unser Geld auf das falsdie Pferd« gesetzt haben . . .

Kam der Burenkrieg . • . usw.«

So sahen die »Staatsnotwendigkeiten«, Kriege zu führen,

aus und nun bedenke man, daß dabei Millionen Engländer und

Niditengländer getötet oder verkrüppelt oder krank wurden!

Es ergibt sidi daher umsomehr für alle Mensdienfreunde

die Aufgabe, alles möglidie zu versudien, um Kriege seltener

zu madien und ^ was nie vergessen werden darf — zugleidi

auf Vervollkommnung des Völkerredites und Sidierung seiner

Beobaditung hinzuarbeiten.

Hoffen wir gerne, daß die Bemühungen der Pazifisten der

versAiedenen Riditungen erfolgreidi sein werden,, es ist das sehr

zu wünsdienl Was jedodi der Verfasser dieses Werkes zu der

wenigstens teilweisen Lösung der großen Aufgabe beitragen will,

ist folgendes:

Zuvörderst mödKte idi anregen, in ethisdier Beziehung dahin

zu wirken, daß man

1. von Jugend auf die größte Scheu hat, die physische Integrität

irgend eines— unsnidit gefährlidien — Individuums zu verletzen. Mit

der Mahnung der zehn Gebote : »Du sollst nidit töten« ist es lange

nidit getan, denn dieser trodene Satz reidit für die mannig*

faltigen Verhältnisse des Lebens nidit aus und bringt uns mit*

unter in stärksten Widersprudi zu elementaren Notwendigkeiten.

Idi weise behufs des Verständnisses und der praktisdien An-

wendung dieser obersten aller ethisdien Forderungen auf ihre

Bntwid^lung hin, die idi in dem Werke »Das Individuum

und die Bewertung menschlicher Existenzen« gegeben habe.

2. Dahin zu wirken, daß die Mensdien sidi gewöhnen, die

Tausende von Untersdiieden in der Kultur, von den gering-

fügigsten Tatsadien angefangen bis zu den bedeutsamsten,

niemals als Anlaß zu Mißaditung oder gar Verfolgung der

anderen zu betraditen — ausgenommen die uns sdiädlidien.

3. Ist es von wahrhaft fundamentaler Widitigkeit, aus den

Gemütern die Neigung zur Herrschsudit, den Trieb nadi Madit

und Glanz, die Bewunderung geglüd^ter aggressiver Unter*

nehmungen, namentlidi der siegreidien Offensivkriege, zu beseitigen.
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Wenn man die in diesem Kapitel aufgezählten Anlässe und

Reditfertigungen der Kriege genauer ansieht, so findet man, daß

in den meisten derselben Herrsdisudit und in Raufsudit ausge*

arteter Übermut die Hauptrolle spielen. Die Erziehung und der

Unterridit der Jugend, speziell der Gesdiichtsunterridit, müssen

daher wesentlidi anders orientiert werden als bisher und bei

dieser Reform ist es nidit notwendig, das Gefühl des Patrio*

tismus abzusdiwädien. Man möge fortfahren, die Sympathie für

sein Vaterland und die Bereitwilligkeit, es gegen Angriffe zu

verteidigen, zu stärken. Aber die Heldenverehrung in dem

heutigen Sinne muß aufhören.

^o oft aber audi das, was hier gefordert wird, sdion

gesagt wurde, so ist dodi selbst von einem Anfang dieser

Erhöhung unserer Kultur nidits zu bemerken. Mögen die

Pazifisten und alle anderen gesitteten Mensdien dieser Sadie

ihre erhöhte Aufmerksamkeit zuwenden!

Man darf nidit glauben, daß soldie Änderungen in den

mensdilidien Ansiditen niemals erwartet werden dürfen. Es mag

wohl lange dauern, bis eine riditige Erziehung der Jugend und

Belehrung der Erwadisenen es zu einer soldien Änderung

bringen, möglidi ist sie jedenfalls, denn die heutigen unver*

nünftigen und unethisdien Auffassungen und Handlungen,

betreffend die Kulturuntersdiiede und Lebensgewohnheiten, sind

durdiaus keine notwendigen Bestandteile der mensdilidien Natur,

sie sind nur die Folge bornierter Erziehungs* und Unterridits*

methoden. Nodi mehr: im Beginne und vor der französisdien

Revolution und bei so mandien höher veranlagten Individuen

früherer Zeiten war unsere häßlidie Intoleranz überhaupt gar

nidit vorhanden. Wenigstens für normale Fälle kann man auf

eine gewisse Verbesserung unserer Sitten ganz wohl redinen, es

hängt nur von der Beharrlidikeit der ethisdien Bemühungen der

Erzieher, der Lehrer und der Sdiriftsteller ab.

Man darf eben nidit zu sehr an eine Unveränderlidikeit

der Lebensansdiauungen glauben, indem man, unbereditigter*

weise viele, in gewissen Zeitaltern vorhandene mensdilidie

Eigensdiaften als unbedingt dem natürlidien Charakter der
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Menschen zugehörig ansieht. Belehrend ist hier eine Stelle^ in

einem Werk aus dem 16. Jahrhunderte, in welchem eine Erörterung

zwisdien einem katholischen Staatsmann und einem Hugenotten

über das Massakre der Bartholomäusnacht enthalten ist. Der

Hugenotte fand es sehr bedauerlidi, daß 700.000 Menschen

getötet wurden. Der Katholik gab ihm redit, fügte aber hinzu:

»Sie können von uns Katholiken nidit verlangen, daß wir Selbst*

mord verüben. Die Madit der Hugenotten war im Steigen,-

sobald der Staat eudi gehört hätte, würdet ihr uns getötet

haben, und um dem vorzubeugen, töteten wir eudi«.

Der Hugenotte frug weiter, ob es dieses Massakres über-

haupt bedurft hätte, worauf der Katholik erwiderte: »So lang

die mensdiliche Natur so ist, werden die Mensdien für die

ihnen widitigste Sadie kämpfen : für ihre Religion. Dieser Instinkt

geht bis zum Ursprung der Dinge zurück. Die menschlidie Natur

müßte bis zur Unkenntlidikeit verwandelt werden, um eine

Veränderung zu bewirken.«

Aber heute, und sdion seit langem ist diese Veränderung

vorhanden, und ^ bis auf weiteres — kämpfen die Menschen

durdiaus nidit mehr für ihre Religion als für ihre »widitigste

Sadie«, höchstens zum Sdiein, in Wirklidikeit jedodi für politisdie

Ziele. Das meiste von dem, was man zur menschlichen Natur

redinet, ist im Grunde nur mensdilidie Kultur, also veränderlich.

Und außer dieser ethisdien Aufgabe befürworte ich nodi

eine politische, die relativ bald eine nidit zu verachtende Hilfe

bringt, nämlidi den Vorsdilag, die Wehrpflidit durdi die Frei-

willigkeit zu ersetzen, den idi in diesem Werke bereits in der

Einleitung in der »Vorläufigen Orientierung« angedeutet habe,

nun in der nadifolgenden detaillierten Darstellung näher

entwickeln und begründen will und der den wesentlichen Zweck

dieser Schrift bildet.

Dieses mein Programm ist ganz unabhängig von irgend

welchen Einrichtungen pazifistischer Natur, beide stören einander

nidit, sondern neben den eventuellen pazifistisdien Institutionen

gewinnt die Bevölkerung bei Durchführung meines Vorsdilages

* Die ich einem Aufsatz von Norman A n g c 11 entnehme.
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eine Art Rüd^endeckung, falls jene dodi einmal versagen sollten.

Und es wird dodi gewiß selbst der zuversidididiste Pazifist oder

Reformer kaum glauben, daß es, trotz aller seiner Reformen,

niemals mehr Kriege geben und daß ein soldier Zustand, wenn

je audi in naher Zeit eimreten werde. Da tritt also die

Institution der Freiwilligkeit in die Bresche und sdiützt jeden,

der keinen Krieg wahrhaft mitmadien will, mit voller Sicherheit.

Es sei aber ausdrüdtlidi hervorgehoben, daß alles, was die

Behandlung von Verwundeten und Gefangenen sowie der Zivil-

bevölkerung im Kriege und allgemein das Eingreifen in priva^-

reditlidie Verhältnisse betrifft, durdi mein Programm nidit

beeinflußt wird, hier kann nur eine humane Fortbildung des

Völkerredits und der Gesittung der Politiker wie der Gesittung

der Mensdien überhaupt helfen. Mögen sidi hiezu die Berufenen

alle Mühe geben.
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VI.

über pazifistisdie Vorschläge und die Aussichten

auf Verbesserung des Völkerrechtes.

Das in dieser Sdirift befürwortete System der Freiwilligkeit

an Stelle der Wehrpflidit ist — das sieht man sdion aus dem

Kapitel »Zur vorläufigen Orientierung« —' offenbar dem Wesen

nadi kein pazifistisdier Vorsdilag, wenn audi hödistwahrsdieinlicfi

die Folge seiner Einführung eine Verminderung der Kriegsfälle,

also eine gesidiertere Erhaltung des Friedenszustandes sein wird.

Denn pazifistisdie Vorsdiläge streben neue oder Ver*

besserungen sdion bestehender Einriditungen an, durdi die ent*

weder Anlässe zu kriegerisdien Verwiddungen vermieden oder

beginnende Streitfälle auf friedlidiem Wege ausgetragen werden,-

während mein Programm erst dann zur Geltung kommt, wenn

ein Krieg sdion in Sidit ist und faktisdi von irgend einer Seite

beabsiditigt wird, weil '- wirklidi oder nur angeblidi '- alle

Hilfsmittel, den Frieden zu erhalten, versagt haben.

Nun ist die Zahl der pazifistisdien Vorsdiläge und

Agitationen allerlei Art bereits eine sehr große und es wäre

sdion deswegen nidit möglidi, sie hier anzuführen und eingehend

zu bespredien. Es wäre audi nidit zwed^mäßig, meine Propaganda*

sdirift, die einen rein positiven Beitrag zur Kriegs« und Friedens-

frage bieten will, durdi Behandlung anderer soldier Beiträge zu

durdibredien und zu erweitern. Und dies umsomehr, als mein

Vorsdilag durdiaus nidit seine Bereditigung auf Kosten anderer

nadiweisen will, denn er ist mit jedem anderen, also audi mit

jedem pazifistisdien Programm vollkommen vereinbar.

Wer sidi über den Stand des Pazifismus unterriditen will,

kann das daher nidit aus dieser meiner Sdirift, sondern aus der

pazifistisdien Literatur, vielleidit am besten aus den Arbeiten des
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in diesem Gebiet überaus verdienstvollen Sdiriftstellers A. H. Fried

erreidien, besonders aus seinem »Handbudi der Friedens-

bewegung« und den zahlreidien Publikationen geringeren Umfangs

oder aus dem fünften Bande des Bloch sdien Werkes »Der

Krieg €

.

•

Obwohl eine eingehendere, namendidi kritisdie Behandlung

des sogenannten Pazifismus in dieser Sdirift überflüssig wäre, soll

dodi in wenigen Sätzen dem interessierten Leser dasjenige mit-

geteilt werden, was jetzt von Pazifisten hauptsädilidi angestrebt

wird. Hier ist namendidi das »Sdiweizerisdie Komitee zum

Studium der Grundlagen eines dauerhaften Friedensvertrages«

zu nennen, sowie der Bund »Neues Vaterland« in Berlin, nidit

minder der kürzlidi verstorbene Pazifist A. H. Fried mit seinem

Vorsdilag eines »europäisdien Zwed^verbandes«.

Die hauptsädilidisten Vorsdiläge der Pazifisten sind ^i

Ein engerer Zusammensdiluß der zivilisierten Staaten zu

einer internationalen Reditsorganisation, die ihre Beziehungen auf

Grundlagen der Gleidibereditigung und Selbständigkeit aller ihrer

Glieder unter möglidister Aussdialtung der Gewaltanwendung

regelt. Als Vorbedingung hiezu fordert das Sdiweizer Komitee

die gegenseitige Garantierung des Besitzstandes . . . Ein ständiger

internationaler Untersudiungs- und Vermittlungsrat wäre zu

sdiaffen . . . eine Weigerung, sidi dem gemeinsamen Willen der

Vertragsmädite zu fügen, sei durdi gemeinsame diplomatisdie,

verkehrstedinisdie, wirtsdiaftlidie oder selbst militärisdie Aktion

zu bredien.

Die ganze auswärtige Politik, der Absdiluß von Verträgen,

die ganze Diplomatie sollen der Prüfung der Volksvertretung

unterworfen werden. Abmadiungen ohne diese Sanktion sollen

niditig sein. Das internationale Friedensbureau in Bern und die

Union of democratic control verlangen, daß überhaupt alle

Offensiv- und Defensivbündnisse völkerreditlidi verboten werden.

Jeder Nation soll ein unbesdiränktes Selbstbestimmungsredit

zustehen.

Eine internationale Kontrolle soll das Maß der Rüstungen

1 lA benutze hiebei eine Zusammenstellung im »Freien Wort«.
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feststellen, zum mindesten aber sei die ganze Waffenindustrie

der Privatindustrie zu entziehen und ebenso wie die Waffen-

ausfuhr unter staatlidie Leitung zu nehmen.

Es wird ein Wiederaufbau des Völkerredites vierlangt/

namentlidb die Reglementierung des Seekrieges mit der Absdiaffung

des Seebeuteredits, ferner des Luftkrieges, internationaler Sdiutz

gegen Lüge und Verleumdung.

Möglidiste Anwendung des Grundsatzes der »offenen Tür«

und des Freihandels, eventuell internationale Leitung des Wett-

bewerbes auf dem Gebiet der Güterproduktion und -Verteilung ^

Daß die Forderungen der Sozialdemokraten: »Allgemeine

Volksbewaffnung«, »Entsdieidung des Volkes über Krieg und

Frieden« für die Lösung des Friedensproblems von sehr geringem

Wert seien, sieht man gewiß nadi allem von mir hier Gesagten

vollkommen ein. Die Sozialisten madien den Fehler, daß sie

glauben, wenn eine — nodi so große — Majorität eine Ent-

sdieidung für einen Krieg, also über Tod und Leben der

Soldaten trifft, daß diese nichts weiter dreinzureden, sondern

cinfadi zu folgen haben. Aber nidit genug oft kann es gesagt

werden: Wenn das ganze Volk den Krieg verlangt und audi

nur ein einziger Soldat mit ihm nidit übereinstimmt und sidi

also den Gefahren des Sdiladitfelds nidit aussetzen will, so wäre

es die größte Barbarei — geradeso wie eine Ketzerverbrennung

^ ihn dazu zu zwingen.

•

Damit nidit von den Kriegsfreunden gegen pazifistisdie

Bestrebungen geltend gemadit werde, sie seien etwas ganz Neues

und Unerhörtes, so will idi an eine alte Einriditung der Römer

erinnern, die von Numa Pompilius eingesetzt worden war.

Nämlidi an die Institution der Feciales, das waren Priester, die

die Aufgabe hatten, Hüter des Friedens zu sein und über die

Ursadien zu erkennen und zu entsdieiden, weldie mit Redit

1 Idi möditc nicht unterlassen, hier audi auf die Abhandlung »Friedens-

möglidikeitenc von Prof. Dr. Theodor B e e r in Nr. 12 des Jahres 1915 der

Eüridicr Monatsschrift »Das neue Europa«, herausgegeben von Dr. Paul

C oll n, aufmerksam zu machen.
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einen Krieg erfordern. Ja, in der Zeit des Camillus und des

Krieges gegen die Gallier unter Brennus begingen die Fabier

eine völkerreditswidrige Handlung gegen einen gallisdien Krieger

und sowohl der Senat als die Feciales hielten das für ein Ver*

bredien und letztere rieten, daß der Senat das begangene Unredit

den Urheber büßen lassen und dadurdi die andern davon befreien

sollte. <P 1 u t a r c h im Leben des Camillus ^>

Eine Korporation -^ natürlidi nidit von Priestern, sondern

— von bejahrten, politisdi und militärisdi erfahrenen Männern,

die vor jeder beabsiditigten Kriegsunternehmung über ihre Aus*

führung zu beraten hätten, wäre audi heute eine nützlidie

Institution.

Es versteht sidi von selbst, daß man auf eine allgemeine

Abrüstung hinarbeiten soll. Zu dem vielen, das in dieser

Beziehung pro und contra bereits bis zur Erschöpfung des

Gegenstandes gesagt wurde, wüßte idi nidits von Wert hinzu*

zufügen. Nur eine Bemerkung mödite idi madien und das ist

die, daß man bisher sonst immer unter Abrüstung jene der Land*

beere versteht,- von den Kriegsflotten wird wenig gesprodien und

dodi ist nidit bloß deren relative Abrüstung, sondern ihre ganz*

lidie AbsdiafFung viel dringender. Denn solange irgend ein Staat

wie jetzt England, die Meere, also die ganze freie Erde, mit

seiner Kriegsmarine und Befestigungen an den Meerengen

beherrsdit, sind andere Staaten stets in Gefahr, nidit nur wirt*

sdiaftlidi gehemmt, sondern audi geradezu direkt ausgehungert zu

werden, .was durdi Landheere nahezu ausgesdilossen ist.

Eine europäisdie Kommission müßte demnadi kontrollieren,

daß von allen Kriegssdiiffen ^ ausgenommen die zur Küsten*

Verteidigung notwendigen, die überdies die eigenen Hoheits*

gewässer nidit verlassen dürfen — die Bestüd^ung sowie die

Torpedolanziervorriditungen entfernt werden. Damit wäre die

Abrüstung der Kriegsmarinen erledigt. Allerdings wird ein Staat,

der stets auf Raub ausgeht, sidi derselben widersetzen und

irgendweldie oder audi gar keine Gründe dafür angeben.

1 »Aber das Volk,« erzählt P I u t a r c h weiter, »verspottete mit Frtdi"

heit die heiligen Gesetze.c
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Es wird dann Sadie der politisdien und militärisdien oder

pazifistisdien Agitation sein, diesen Widerstand zu bredien.

Wenn es gelingen würde, alle Staaten daraufhin zu

vereinigen, die Bestückung, bzw. jede Art von Armierung von

ihren Kriegssdiiffen zu entfernen, so wären ein für allemal alle

Seekriege abgesdiafft, jeder Versudi einer Aushungerung und

jede Störung des Handels über See unmögÜcb gemadit. Es darf,

sdion vom Standpunkt der einfadien Gereditigkeit aus, der bis*

herige Zustand nidit weiter bestehen,- denn alle Gewässer, die

nidit vom festen Land eines und desselben Staates, wie Seen

und Meerengen, umschlossen werden, sind frei »von Natur« und

können nidit der Herrsdiaft irgend eines Staates unterliegen, der

aus der Ferne seine SdiifFe hinsdiicken kann oder dort Ufer*

befestigungen aufgeführt hat.

Ist aber einmal das erreidit, sind die Kriegssdiiffe aller

Nationen geblendet, d. h. ihrer Bestüd^ung beraubt (oder ander*

weitig angriffsunfähig gemadit, eventuell versenkt), so ist der

Seeverkehr für kleine Staaten ebenso gesidiert wie für die

größten und dann kann niemand mehr sagen, er braudie eine

starke Flotte, um seinen Seehandel zu sdiützen,- denn er kann

überhaupt von niemandem angegriffen werden, und es bleibt nur

der Konkurrenzkampf auf wirtsdiaftlidiem Gebiete allein nodi

bestehen.

Es ist aufs hödiste zu wünsdien, daß die sdiätzenswerten

Bemühungen der Pazifisten zum Ziele führen und daß man daher

ihre versdiiedenen Vorsdiläge nur mit Wohlwollen und nidit

allzu kritisdi abweisend bespredien möge, selbst wenn man gegen

viele davon erheblidi ersdieinende Einwendungen erheben kann —

wie das z. B. bei mir der Fall ist. - Denn man kann sidi

über die Bereditigung von Einwendungen leidit täusdien und es

ist sdion oft vorgekommen, daß Vorsdiläge, gegen die sehr stark

ersdieinende Bedenken erhoben worden waren, sidi dennodi in

der Praxis sehr gut bewährten. Also audi aus Gewissenhaftigkeit

unterlasse idi daher jede eingehendere Polemik.

Nur einen, und zwar den populärsten und historisdi am

häufigsten ersdieinenden pazifistisdien Gedanken, von dessen

praktisdier Unbraudibarkeit idi gar zu sehr überzeugt bin, mödite
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idi dodi einer Kritik unterwerfen, und idi tue dies einzig aus

dem Grunde, um den pazifistischen Projektanten zu ersparen,

Zeit und Mühe langwieriger Agitation aufzuwenden und um

auf diese Weise besseren Vorsdilägen den Weg frei zu madien.

Seit Heinridi IV. und Sully taudite nämlidi das Sdiieds*

jgeriditsprogramm in sehr verschiedenen Formen auf. Bei

Heinridi IV. als gemeinsamer Conseil von 15 nahezu gleidi*

starken Staaten, an den die streitenden Teile zu appellieren hätten.

Bei Grotius als Verbände der Staaten, in denen Streitigkeiten

der Mädite durdi ein Sdiiedsgeridit der unbeteiligten Staaten

erledigt werden sollten. Zur selben Zeit ersdieint in den politisdien

Werken der Rat, daß die streitenden Staaten ihre Angelegen*

heiten dem Geridite internationaler Tribunale unterbreiten

möditen. Abbe St. Pierre sdilägt einen allgemeinen Kongreß

der europäisdien Staaten vor, alle stellen Truppen zur Aus*

führung der Entsdieidungen dieses Tribunals. Montesquieu

bestreitet die Möglidikeit des Zustandekommens internationaler

Geridite und wünsdit nur ein gutes Völkerredit für Krieg und

Frieden. Bentham jedodi wünsdit sehr eindringlidi eine

ständige internationale Reditsprediung. Auf dem Pariser Kongreß

im Jahre 1856 befürwortete Lord Clarendon und resümierte

Graf Wale WS ki: »Vor Waffenentsdieidung mögen sidi die

streitenden Mädite an die Vermittlung befreundeter Staaten

wenden«. Als 1887 Lord Bristol ein Projekt für ein inter*

nationales Tribunal vorlegte, erwiderte Lord S a 1 i s b u r y :
»Die

. Völker werden niemals Vertrauen zu der Unparteilidikeit des

Tribunals haben und außerdem besteht keine kompetente Gewalt

zur Ausführung seiner Entsdieidungen«. Im Jahre 1890 unter*

zeidineten auf dem vom Präsidenten H a r r i s o n zusammen*

berufenen panamerikanisdien Kongreß die meisten Staaten

Zentral* und Südamerikas eine Vereinbarung, daß ihre Streitig*

keiten durdi ein Sdiiedsgeridit europäisdier Staaten gesdiliditet

werden sollen^.

Ohne eine nähere Untersudiung sdieint es wohl eine sehr

einfädle Sadie zu sein, an die Stelle der kriegerisdien oder über-

Zusammengestellt nach B I o di s Kriegsbudi.
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haupt gewalttätigen Maßregeln eine Reditsautorität irgend weldier

Art zu setzen, sei es als Staatenkongreß oder als ad hoc ein*

gesetzte Diplomatenkonferenz oder als ein riditerlidies Tribunal.

Man könnte glauben, das müsse ebenso gut gehen, wie es

gelungen ist, für die Privathändel der Individuen den Staat als

oberste Autorität funktionieren zu lassen und auf diese Weise das

politisdie Faustredit abzusdiaffen.

Dagegen madit nun ein politisdier Sdiriftsteller <A.

C h r i s t e n s e n> die Einwendung, es gehe nidit, und zwar

wegen der »Psydiologie der Massen«. »Staaten sind Massen. . .«

Die Massenseele, heißt es, »besteht aus den Eigensdiaften, die

alle die Masse ausmadienden Individuen gemeinsam sind, also

aus ganz primitiven Regungen. Einer soldien psydiisdien

Besdiaffenheit muß eine primitive ethisdie Stufe entspredien.

Handelt es sidi um einen Staat oder eine Nation, dann genügt

es nidit, daß die besten Männer des Volkes von der moralisdien

Zulässigkeit oder Unzulässigkeit irgend einer staatlidien oder

nationalen Aktion eine klare Vorstellung haben,- sie können

ja ihre Auffassung der Masse nidit beibringen, wenn diese

Masse dafür nidit empfänglidi ist . , .«

Aber die Massen haben ja bisher in der modernen Welt

mit der Führung der Politik gar nidits zu tun, Sie wären aller-

dings eventuell nidit besser als ihre aktiven Politiker, aber diese

sind wiederum nidit im geringsten besser als die Masse,- vermöge

ihrer größeren Fadikenntnis sogar viel befähigter zu unmoralisdiem

und ungereditem Vorgehen als diese. Die Masse weiß ja über*

haupt nidit eher, weldie Sdileditigkeiten von ihren Führern

geplant und ausgeübt werden, als bis alles sdion gesdiehen ist,

und die Parlamente sind, wie alle Erfahrungen zeigen, nidits

anderes als die stillen sdimunzelnden Zuhörer der Mitteilungen

ihrer Minister für auswärtige Angelegenheiten, weldie durdi die

<normale> Tatsadie ihrer Uneigennützigkeit, ihrer Sorge für das

Staatsinteresse und die der ihren gleidie moralisdie Bedenkenlosigkeit

aller vollständig gededit sind. Diese ganze Einwendung ist daher

gegenstandslos.

Viel häufiger hört man jedodi das Bedenken gegen Sdiieds-

geridite erheben, es fehle ihnen das »widitigste Wesensmerkmal

des Redits, nämlidi die Erzwingbarkeit«.

Der Reditslehrer Z i t e 1 m a n n sudit diese Einwendung,

100

die sidi auf Völkerredit wie auf Sdiiedsgeridite beziehen kann,

folgendermaßen in seiner Abhandlung »Haben wir nodi ein

Völkerredit?« zu widerlegen

:

»Man denkt zunädist immer an das Privatrecht mit der

Möglidikeit der Klage vor Geridit und der in der Ferne

drohenden Gestalt des Geriditsvollziehers, der die Zwangs*
volistred^ung vornimmt,- man denkt audi an das Strafredit mit

seinem Geriditsverfahren und der staadidien Strafvollziehung,

und so kommt man zu dem Gedanken: Redit sind nur die

Sätze, die durcfi eine übergeordnete staadidie Gewalt erzwungen

werden können. Aber der Gedanke, daß alles Redit zu seinem

Dasein begrifflidi einer übergeordneten staadidien Zwangs*
gewalt bedürfe, ist ein Irrtum ... In dem Verfassungsredit

finden wir ganz zweifellose Sätze, die überall als wahre

Reditssätze anerkannt sind, und denen dodi die Erzwingbarkeit

durdi eine übergeordnete Gewalt fehlt. Und diese Sätze sind

dodi wirksam.«

Gewiß sfnd diese Sätze meistens wirksam, aber gar nidit

so selten audi unwirksam. Verfassungsbrüdie, Wortbrüdie von

Potentaten und selbst Eidbrüdie kennen wir zur Genüge,

namentlidi aus der neueren Gesdiidite, und dodi besitzen

Versprediungen und umsomehr eidlidie Versidierungen von

Potentaten nodi mehr Autorität als Verfassungsbestimmungen!

Denken wir z. B. an die neuere Gesdiidite der inneren Politik

in Preußen, in Hannover, an den Eid Napoleons III. auf

die französisdie republikanisdie Verfassung und an seinen Meineid,

denken wir daran, daß nidit weniger als fünf russisdie Zaren

die Verfassung Finnlands besdiworen haben und daß der letzt*

verfloßene sie dennodi verniditet hat. Und in der äußeren Politik

sahen wir, daß im Jahre 1882 die englisdie Königin Viktoria
sowie ihr Premierminister Gladstone dem Sultan die Zurüd^*

gäbe des militärisdi besetzten Ägypten verspradien, daß dieses

Wort einer Königin <»an dem man nidit mäkeln soll«) niemals

eingelöst und daß eben jetzt im Weltkriege Ägypten von England

ohne alle Gewissensskrupel definitiv annektiert wurde.

Die Bemerkung Zitelmanns ist also nidit ausreidiend

und die Einwendung der mangelnden Erzwingbarkeit eines

Sdiiedssprudies ist riditig.
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Aber noA vor der Frage der Erzwingbarkeit, also des

Mangels einer SdiiedsgeriAtsexekutive, sind zwei andere, wie

mir sdieint, unbehebbare Sdiwierigkeiten zu bedenken.

Die eine Schwierigkeit entsteht dadurdi, daß es nidit selten

gestehen wird <und audi gesdiehen ist), daß bei der Zusammen-

berufung eines Staatenkongresses oder eines Diplomatenkongresses

einer oder mehrere Staaten der Einladung, und zwar je nadi

dem vorkommenden Falle oder aus allgemeineren Gründen, gar

nidit folgen. So wie es ja auA fast Regel ist, daß, wie bei den

Haager Konferenzen oder bei der Londoner Seereditserklarung

<vom Jahre 1909) diese und jene MaAt einen BesAluß nid>t mit-

untersdirieb, also nidit ratifizierte.

Bei dieser Gelegenheit sei auf die merkwürdige histonsdie

TatsaAe aufmerksam gemaAt, daß <so weit iA weiß) der erste

historisA verzeiAnete Friedenskongreß von Perikles zusammen-

berufen wurde und daß die eben hervorgehobene SAwiengkeit

siA sAon in diesem Falle ergab und den Kongreß unmöglich maAte.

Es ist eine für die damalige Zeit hoAbedeutende Tat, nur

der Unternehmung der Haager Friedenskonferenz vergleiAbar,

daß Perikles die Idee hatte, eine öffentliAe Einladung im

Namen des attisAen Staates »an alle GrieAen in Europa und

Asien zu riAten«, »wodurA sie« - wie PlutarA mitteilt,

«ersuAt wurden, aus allen großen und kleinen Städten und wo

SiA GrieAen aufhalten möAten, ÖffentliAe Abgeordnete naA

Athen zu einer allgemeinen Versammlung zu senden, in welAer

man über die Wiederherstellung der von den Feinden zerstörten

grieAisAen Tempel, über die Opfer, die man den Göttern für

die Erhaltung GrieAenlands angelobt und noA niAt dargebradit

hätte über Ae SiAerheit der SAiffahrt und über einen allgemeinen

Frieden BeratsAlagung pflegen wollte«. Wie man sieht handelt

es SiA Perikles ohne Zweifel um hohe ethisAe Ziele der Politik

von noA allgemeinerer Bedeutung als die Amphyktionie.

Aber - *es kam niAts zustande, und die Städte sAiAten keine

Abgeordnete, weil die Lacedämonier, wie man sagt, entgegen

waren, und auA im Peleponnes dieser VorsAlag verworfen

wurde «^.

TiTTtimmt sehr gut zu diesem humanen Vorgang daß Perikles auA,

trotz der Kriege, die er glaubte, führen zu müssen dennoch kern e.genthcher

Kriegsmann war. .Im Kriege erwarb er siA vornehmhdi den Ruhm der Behut-
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Die zweite Schwierigkeit besteht darin, daß auf Un-

parteilidikeit in den Beschlußfassungen seitens irgendweldien

Sdiiedsgerichts nicht zu redinen ist. Das Mißtrauen der

Völker oder ihrer politisdien Vertreter wurde in der neueren

Zeit immer stärker und wird wohl auf lange Zeit hinaus

unausrottbar sein.

Zwischen dem ZiviU und Strafredit innerhalb des Staates

und dem Versudi einer zwisdienstaadidien Geriditsbarkeit besteht

eben ein Untersdiied, der zwar nur ein cjuantitativer, aber

dennodi ein fundamentaler ist. Bei Streitigkeiten der Privatpersonen

und den entstehenden Prozessen stehen auf der einen Seite

einzelne Personen, die an dem Streit der Straffälle direkt beteiligt,

und andererseits Millionen von Individuen, die daran ganz und

gar unbeteiligt sind, so wie die Riditer, die dabei ebenfalls un-

interessiert sind oder sein sollen, widrigenfalls sie <wie z. B. audi

Gesdiworene) von jeder Reditsprediung zurüd^gewiesen werden.

Diese Riditer haben jene Millionen, die leidit unparteiisdi sein

können, weil die Sadie sie nidits angeht und die hödistens das

Interesse dabei haben, daß die Gereditigkeit siegt, als Stütze und

Garantie der Ausführung ihrer Reditsfindung hinter sidi.

Versdiiedene, wenigstens zivilisierte Staaten gibt es jedodi

nidit Millionen, sondern auf der ganzen Erde nur einige Dutzend.

Es ist nun sdion durdi ihre geringe Zahl und durdi die innigen

Beziehungen aller Staaten untereinander ganz unmöglidi, daß

samkeit. Er ließ sich nidit gern in eine Sdiladit ein, wobei viel Unsidierheit

und Gefahr war. Er sagte immer zu seinen Mitbürgern :
Soviel auf ihn ankäme,

sollten sie stets unsterblidi bleiben. Und als er sidi weigerte, gegen die ein-

gebrodienen 60.000 gut bewaffneten Peloponnesier und Böotier eme

Sdiladit zu wagen, suchte er die auf einen Kampf ungeduldigen Krieger mit

den Worten zu besänftigen : daß abgehauene Bäume bald wieder aufwüchsen,

getötete Mensdien aber nidit sobald wieder zu ersetzen wären.«

Und nodi erhabener ist, was ebenfalls Plutardi erzählt, daß nämlidi, als

Perikles seinem Ende nahe war, die anwesenden Freunde seine Tugend, seine

Taten und die vielen Trophäen als Feldherr rühmten, wobei sie glaubten,

daß er das alles nidit hörte und sdion Verstand und Sinne verloren hatte.

Aber er hatte alles genau bemerkt und unterbradi sie mit diesen Worten

:

»Ich wundere midi, daß ihr bloß alles das erwähnt und rühmt, woran das

Glück mit mir zugleich Teil hat und was sdion viele Feldherren genossen haben

.

Das Sdiönste und Größte aber erwähnt ihr nidit, daß meinetwegen kein

Athenienser ein sdiwarzcs Kleid hat anziehen dürfen.«
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irgendeiner von ihnen bei einem zwisdienstaatlichen Streitfall ganz

unparteiisch bleiben kann. Und diese Beziehungen sind ja sdion

infolge unserer ganzen Kulturentwicklung, wenn auch labile, so

doch sehr innige und die Diplomaten verstehen es immer, diese

Beziehungen im allgemeinen oder vorkommendenfalls in einem

für ihren Staat günstigen Sinn zu gestalten. Das Resultat ist

daher dies, daß das Scliiedsgeridit für unparteiisdie Entsdieidungen

nicht die geringste Sicherheit bietet.

Da man das immer mehr einsieht, so ist das Mißtrauen

in eine internationale Reditsautorität vollkommen begründet. Zu

keiner Zeit wurde aber mehr dazu getan, das Vertrauen in

Schiedsgeridite gründlichst zu ersdiüttern als in unseren Tagen,

nämlich anläßlich der diplomatischen Vorbereitungen für den

jetzigen Weltkrieg und auch während seiner Dauer,

Dazu kamen die Reden und Schriften der hervorragendsten

Intelligenzen, namentlich von England und Frankreich, die zur

höchsten Überrasdiung aller gesitteten Menschen das deutsche

Volk mit Verleumdungen und boshaften Beurteilungen über*

schütteten. Die größten Verdienste als Männer der Wissenschaft

und Kunst, die angesehensten sozialen Stellungen zeigten sich

bei Angehörigen dieser beiden Staaten vereinbar mit dem tiefsten

Haß und mit voller Unzugänglichkeit für ein gerechtes Urteil

über ihre Gegner.

Und so kam es dahin, daß, wenn wirklich ein Tribunal aus

Richtern aller oder einzelner Staaten erriditet werden sollte, kein

noch so gelehrter, würdiger, bisher allgemein geachteter Mann

in Europa gefunden werden könnte, dem die anderen Staaten

irgend eine Unparteilichkeit zutrauen könnten.

Und selbstverständlich gilt das Gesagte auch von einem

zu gründenden »Völkerbund«. Alle einzelnen Staaten sind

durch Interessen oder Sympathien oder Antipathien mit-

einander verflochten. Und wenn beschlossen werden sollte, gegen

einen »Friedensstörer« energisch vorzugehen, so müßte denn doch

eine Konferenz der anderen Mächte vorhergehen, also eine Art

»Tribunal«, auf dessen Unparteilichkeit wiederum nicht zu rechnen

ist. Es ist daher audi der Vorschlag des englischen Staats*

Sekretärs des Äußern, des Lord Grey, ohne praktisdien Wert,

einen Völkerbund zu gründen, in dem die Neutralen gemeinsam

und mit Gewalt sich gegen den Friedensbrecher wehren und
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dadurdi ihn zur Innehaltung des Friedens zwingen sollen. Denn

es gibt jetzt und wohl für lange Zeit keine Neutralen! Im

gegebenen Falle sind sie es nidit oder sie bleiben es nidit.

Wie überhaupt der jetzige Weltkrieg den Bankerott unserer

moralisdien Kultur und zugleich des Christentums in einer

geradezu entsetzlidien Weise enthüllt hat. Von den zahllosen

beweiskräftigen Vorkommnissen seien hier nur zwei soldie ange*

führt, die wohl niemand vorher für möglidi gehalten hätte.

Der eine Fall ist die Tatsadie, daß ein hodigebildeter

Franzose, ehemaliger Minister des Auswärtigen, Mitglied der

Pariser Akademie und Verfasser eines sehr gesdiätzten Werkes

über Kardinal Ridielieu, nämlidi Gabriel Hanoteaux, öffentlidi

erklärte: »Wir wollen nidit den Kölner Dom zerstören, aber

alle deutsdien Fabriken, Warenhäuser, Masdiinen, Banken und

Bahnhöfe.« So denkt heute ein führender Politiker über

Völkerrecht

!

Und vielleidit nodi ein sdilimmerer Fall, der das Christen*

tum in bisher kaum übertroffener Weise bloßstellt, ist der eines

belgisdien Kardinals, nämlidi des Erzbisdiofs M e r c i e r von

Medieln, der in einem Hirtenbrief zum Trost der Bevölkerung

sagt, es sei ja möglidi, trotz aller militärisdien Erfolge die

Deutsdien zu besiegen, denn Gott könne ja anstehende Krank*

heiten über sie sdiiden. »Stellt vor allem euer Vertrauen auf

Gott!« Es ist mir nidit bekannt, daß der Papst diese Äußerung

irgendwie gerügt hätte.

Das waren nur Worte! Aber erst die Taten in diesem

Weltkrieg, deren Gipfelpunkt die Aushungerung Deutsdilands

durdi England bildet!

Man spricht mitunter von den Grausamkeiten Dschingis*

chans und Tamerlans, Man sdiildert die Szene, wo

Tamerlan zum Tor von Damaskus hinausreitet, um der Erriditung

der Sdiädelpyramide aus 70.000 Sdiädeln ersdilagener Feinde

beizuwohnen. Aber die Aushungerung der ganzen deutsdien

Bevölkerung übertrifft das beiweitem, denn nadi den Angaben

des Physiologen Rubner sind während oder durdi die englisdie

Blod^ade an 800.000 Mensdien, namentÜdi Greise, Kranke und

Kinder, infolge der Unterernährung zugrunde gegangen!

105

1!



Man sudit mitunter die englisdben Politiker damit zu ent-

sdiuldigen, daß man sagt, die Deutsdien haben ja im Jahre 1871

Paris ebenfalls ausgehungert, wie man ja Festungen im Kriege

oft aushungert. Allein vor allem sind die ethisdien Ansiditen in

der Politik seit jenen fünfzig Jahren — wenigstens in Wort und

Sdirift ^ wesentlidi fortgesdiritten,- und dann, was die Haupt-

sadie ist: der Vergleidi mit der Aushungerung von Paris paßt

nidit. Denn Festungen, nodi so groß, können evakuiert werden,

man kann also so viele Mensdien — und namendidi die

Sdiwadien —' entfernen, als man will. Aber einen ganzen

Staat -- von dd MilHonen Mensdien — kann man nidit

evakuieren,- wohin sollte man denn gehen?

Ganz abgesehen davon, daß nadi allen Begriffen vom

gesdiriebenen wie ungesdiriebenen Völkerredit, namentlidi seit

Rousseau es ausdrüdlidi ausgesproAen hat, die Zivilbevölkerung

vom Krieg nidit direkt leiden darf, es darf ja nidit einmal ihr

Eigentum angetastet werden.

Was ist Tamerlan, was selbst Iwan der Schreckliche

— der in Nisdinij^Nowgorod wegen der freiheitiidien Bewegung

^0.000 Mensdien binnen sedis Wodien hinriditen ließ ^, was

sind selbst die Konzentrationslager Kitcheners gegen die Buren,

in denen sidi zum erstenmal die barbarisdie Kriegführung der

Engländer gegen ein zivilisiertes, ja stammverwandtes Land

hervorwagte ^ g'^Z^^ ^^^ Hungertodmethode gegenüber

66 Millionen Mensdien!

Tiefbetrübt muß jeder, der an dem mensdilidien Fortsdiritt

in ethisdier Beziehung nodi nidit verzweifelt, diese Tat betraditen/

und es steht jedem frei, oh er das Große und Sdiöne, das

England der Welt gegeben hat, ob er die Existenz von

Shakespeare, Newton, Watt, Faraday, Darwin und ^deren als

Kompensation, ja als Entsdiuldigung jener Barbarei ansehen will

oder nidit.

Nun muß dodi audi von dem »Völkerbund« gesprodien

werden, der von der sogenannten Friedenskonferenz nadi fast

fünfjährigem Weltkrieg erriditet wurde.

Es ist aber ganz unnötig, über dieses Elaborat eingehend

zu beriditen, denn es erübrigt meinerseits jede ernste Kritik,
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nadidem eine soldie bereits vielfadi von kompetentesten

Beurteilern geübt wurde. Idi will hier nur die Ansiditen emes
.

anerkannten Völkerreditslehrers und eines praktisdien Staatsmannes

in hoher Stellung anführen.
,

Dererstere, Professor L a m m a s c h, sagt: >>Semer Idee

nadi sollte der Völkerbund eine Verbindung freier Volker sein,

die sidi nadi eigener Wahl miteinander vereinigt haben, um

S^re tigkeiten unt'er ihnen auf friedlidie Weise zu sd.lid.ten und

ihr Wohl gegenseitig ohne nationalen Haß, ohne wirtsdiafthdien

Neid und ohne politisdie Selbstsudit zu fördern. Von d.esem

Ideal ist die ,Liga der Nationen', wie sie in

^-^l^^'ff'
wurde, nodi redit weit entfernt Es ist em Mißgnff, den

Kriegsrat als eine Partei mit einigen nidit aussdilaggebenden

Verstärkungen zum Zentralorgan des Völkerbundes zu mad.en^

Nidits anderes aber ist es, wenn der zur Weitregierung und

sogar zur Weltreditspflege berufene Rat des Volkerbundes aus

den neuen fünf Großmäditen und aus den ihnen gegenüber

.ewiß nicht ganz unabhängigen Staaten Belgien, Gnedienland,

Brasilien und Spanien besteht ... Das AUerwiditigste aber wäre

^r die Differenzen, die einer riditerlidien oder sdiiedsnditerhdien

Entsdieidung nicht fähig sind, weil es dabei an jenen angemeinen

Normen fehlt, auf die eine soldie Entsdieidung sich stu zen

könnte ein Organ zu sdiaffen, das das unbedingt erforderlidie

Vert auen in seine Unparteilidikeit mit der ihm ebenso wesen .

Hdien Autorität vereinigt. An der
^fi^--.f^^5"f^^o"b abe

den Madiern des Rates der neun Mädite nidit fehlen. Ob aber

St an der ersteren? Seine Mitglieder werden Staatsmanner

sein die bei all ihren Entsdieidungen notwendigerweise, pflidit-

/emäß in erster Linie deren Rüd^wirkungen au die Interessen

rligenen Staates berüd^siditigen werden. Und^ gerade .

Interessen der Großmädite umfassen die ganze Welt, dai^ le

kaum an irgend einem Konflikt zwisdien anderen Staaten völlig

ir^gt sein können. Ihre Einigung wird ^^^^^^^^^^^

zustande kommen und ihr Sprudi daher ebenso oft d n Chara^

eines lahmen Kompromisses an sidi tragen als die Besdilusse

der dipiomatisdien Konferenzen seligen oder unseligen An-

"^"^'Sadi' dem Entwurf des Völkerbundes, wie er in Paris

vorgesXen wurde, ist dieser Bund zunädist kein Bund der
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Völker. Denn zahlreiche territoriale und wirtschaftlidie

Bestimmungen des Friedensvertrages, dessen integrierender

Bestandteil der Völkerbund sein soll, sorgen dafür, daß die

Völker, deren nationaler Antagonismus und deren ökonomisdie

Rivalität zu den Hauptursadien des Krieges gehörten, audi

fernerhin feindselig einander gegenüber stehen werden. Zudem
haben die Völker in diesem Bund selbst nidit viel zu sagen.

Nadi wie vor bleiben sie durdi die leitenden Staatsmänner und
Diplomaten jenen Staaten Untertan, denen sie nur allzu häufig

mit Mißaditung ihrer nationalen Aspirationen zugeteilt wurden.«

Und der nordamerikanisdie Staatssekretär für das Auswärtige,

La n sing, spradi sidi amerikanisdien Pressevertretern gegenüber

über den Friedens- und den Völkerbund offen pessimistisdi aus.

Er erklärte, Optimismus sei nidit gereditfertigt, die Weltpolitik

werde in den nädisten Jahren gewaltig auf die Probe gestellt

werden, man braudie eine entsdilossene öfFendidie Meinung als

ein Hindernis für dunkle Pläne .... Man braudit übrigens, um
den Wert der Pariser Bemühungen um Friedens^ und Völker*

bund zu beurteilen, bloß zu wissen, daß der englisdie General

Haig in einer Rede in Aberdeen erklärte, jeder heranwadisende

junge Engländer müsSe im Gebraudi des Gewehres unterwiesen

werden, damit, wenn die nädiste große Probe komme, wie sie

eines Tages sidier kommen werde, England eine Nation in

Waffen sei, bereit und vorbereitet, sidi dieser Probe gewadisen
zu zeigen.

Und bezeidinend für den Wert, den die Entente ihrem

Friedenselaborat selbst beimißt, ist die Tatsadie, daß mit diesem

zugleidi ein Vertrag zwisdien Frankreich, England und den

Vereinigten Staaten abgesdilossen wurde, um Frankreich gegen

einen deutschen Angriffskrieg zu schützen.

Es ist wohl unseren Zeitgenossen nidit genügend ins

Bewußtsein gedrungen, daß die letzten Jahre blitzartig einen

Zustand der europäischen Gesellsdiaft beleuchtet haben, der trotz

des höchsten Triumphes der Wissensdialt und Technik, wie idi

sdion sagte, einen vollständigen Bankerott unserer menschlidien

Kultur und besonders den Bankerott unserer positiven Religionen,

speziell der christlichen, aufweist.
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Und das trifft ganz besonders bei unseren intelligenten

Schichten der Gesellsdiaft und viel weniger auf die ungebildeten

Klassen zu. Nur in einem so brutalen Zeitalter, wie in dem

heutigen, wagen es Männer, der öfFentlichkeit in zynisdier und

übermütiger Weise die bloße aggresive Kraft als Redit schaffend

und ersetzend hinzustellen. Der preußische General Bernhard!

schrieb

:

»Recht hat in solchen Fällen, wer die Kraft hat, zu

erhalten oder zu erobern. Die Kraft ist zugleidi das hödiste

Recht und der Rechtszustand wird entsdiieden durdi den

Kraftmesser, den Krieg, der zugleidi immer biologisch gerecht

entsdieidet, da seine Entscheidungen aus dem Wesen der

Dinge selbst hervorgehen.« Aber auch die Niederwerfung und

Tötung von Reisenden auf der Heerstraße durch Räuber —
können diese sagen — sei eine »biologisdi geredite« Ent*

sdieidung und gehe »aus dem Wesen der Dinge selbst«

hervor

!

Und genau so wie Bernhardi sagte der englisdie General

Lord Roberts, um Stimmung für einen Flottenüberfall auf

Deutsdiland zu madien, eine starke Nation habe das Recht, eine

schwächere zu überfallen.

Übrigens sei nodi bemerkt, daß, wenn Hegel mit seiner

Gesdiiditsphilosophie redit hätte, jedes Völkerredit undenkbar

wäre, da ja die höhere Madit, der Hegelsdie »Weltgeist«, wann

es ihm beliebt, alles über den Haufen werfen kann.

' Wenn aber audi sdion im vorhinein die Zweckmäßigkeit

irgend eines pazifistisdien Programms gerne zugestanden werden

mag, so wird dodi gewiß kein Vertreter eines solchen der

Meinung sein, daß damit Kriege für alle Zeiten aus der Welt

gesdiafft sein werden. Und in diesem Mangel eines jeden Friedens*

Programms ist eben der Wert meines Vorschlages begründet,

denn er ist — wie idi schon oben sagte — der Retter in der Not,

wenn die politisdien Zustände trotz aller Friedensbemühungen

zum Krieg treiben. Ist das der Fall, so wird infolge des

Freiwilligkeitsystems vielleidit dennoch ein Krieg unterbleiben.
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weil sich zu wenig Kombattanten melden oder, wenn es deren

genug gibt, also der Krieg wirklich ausbricht, so hat dann jeder

einzelne alles eventuelle Unheil nur sich selbst zuzuschreiben

und er leidet nicht wie heute auch noch unter dem demütigenden

Gefühl, von anderen zum sicheren oder wahrscheinlichen Tode

verurteilt worden zu sein. ^

Sonderbarerweise erwarten trotz aller trüben Erfahrungen

manche, daß Religion, speziell die christliche Religion, wenn sie

wieder wie einstmals verbreitet und herrschend wäre, Kriege

verhüten würde. Offenbar vergessen jene ganz die Tatsachen

der politischen Kirchengeschichte, die das Gegenteil zeigen.

Eine stärkere Religiosität als im XIII. Jahrhundert hat es in Europa

kaum jemals gegeben, das war das Zeitalter des Thomas von

Aquino und Innocenz III. Damals gab es geradezu dauernden

Krieg, die Städte Italiens belauerten einander, um die Nachbarn

zu überfallen,- immerwährend gab es Belagerungen, die dann mit

den fürchterlichsten Grausamkeiten endigten. Alles wimmelte

von Mönchen, es herrschten - wie P. Sabatier, der Geschichts-

schreiber des F r a n z v o n A s s i s i, berichtet - Simonie, Un-

Sittlichkeit, Gemeinheit und Geiz, und dabei beschäftigte man

sich unaufhörlich mit Himmel und Hölle!
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Allgemeine Betraditungen über die Wehrpfliciit.

Man sagt, keine Regierung, selbst kein Monardi, sei imstande,

heute - d. h. infolge der allgemeinen Wehrpflidit — einen Krieg

zu führen, ohne der vollen Zustimmung seines Volkes sidier

zu sein.

Nun ist in Rußland in der Tat die allgemeine Wehrpflidit

<seit 1874) eingeführt worden, desgleidien in Österreicb-Ungarn, in

Deutsdiland und audi in dem republikanisdien Frankreidi. Das sind

vier in der Kultur ihrerVölker weit voneinander versdiiedene Staaten.

Daß aber der Zar erst darüber nadigedadit hätte, ob sein Volk

ihm »voll zustimme«, ehe er einen Krieg - sogar einen

Eroberungskrieg -- führte, sei es in Persien, sei es in Europa

gegen die Türken, Deutsdien oder Österreidier, das wird dodi

kein MensA glauben! Zum Beispiel in dem jetzigen Weltkriege

begnügte er sidi mit der kriegerisdien Agitation der Großfürsten,

einiger Hofdamen und Panslawisten ,- alle diese dachten nidit ent-

fernt daran und der Kaiser ebensowenig, ob die versdiiedenen

Völker Rußlands oder selbst die Masse der eigentlidien Russen,

die großrussisdien Bauern, dem Kriege zustimmen oder nidit.

Er befahl und infolge der Wehrpflidit mußten nahezu adit Millionen

<oder mehr) Bauern - harmlose, gutmütige Menschen, die von

Politik keine Ahnung haben und am liebsten in ihren Dörfern

geblieben wären - ausrüd^en und Leben und Gesundheit riskieren.

Die eine Zarin-Mutter, Maria Paulowna, und der eine Groß-

fürst Nikolai Nikolajewitsdi hatten mehr Einfluß auf die

Entsdieidung über Krieg und Frieden, als die hundert Millionen

russischer Bauern.

Im alten Österreidi-Ungarn hätte es wohl niemals emen

Krieg gegeben, dem alle seine Völker, respektive alle seine Nationali-
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weil sich zu wenig Kombattanten melden oder, wenn es deren

genug gibt, also der Krieg wirklich ausbricht, so hat dann jeder

einzelne alles eventuelle Unheil nur sich selbst zuzuschreiben

und er leidet nicht wie heute auch noch unter dem demütigenden

Gefühl, von anderen zum sicheren oder wahrscheinlichen Tode

verurteilt worden zu sein. /

Sonderbarerweise erwarten trotz aller trüben Erfahrungen

manche, daß Religion, speziell die christliche Religion, wenn sie

wieder wie einstmals verbreitet und herrschend wäre, Kriege

verhüten würde. Offenbar vergessen jene ganz die Tatsachen

der politischen Kirchengeschichte, die das Gegenteil zeigen.

Eine stärkere Religiosität als im XIII. Jahrhundert hat es in Europa

kaum jemals gegeben, das war das Zeitalter des Thomas von

Aquino und Innocenz III. Damals gab es geradezu dauernden

Krieg, die Städte Italiens belauerten einander, um die Nachbarn

zu überfallen,- immerwährend gab es Belagerungen, die dann mit

den fürchterlichsten Grausamkeiten endigten. Alles wimmelte

von Mönchen, es herrschten - wie P. Sabatier, der Geschichts-

schreiber des F r a n z V o n A s s i s i, berichtet - Simonie, Un*

Sittlichkeit, Gemeinheit und Geiz, und dabei beschäftigte man

sich unaufhörlich mit Himmel und Hölle!
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Allgemeine Betrachtungen über die Wehrpflicht.

Man sagt, keine Regierung, selbst kein Monardi, sei imstande,

heute - d. h. infolge der allgemeinen Wehrpflidit — einen Krieg

zu führen, ohne der vollen Zustimmung seines Volkes sicher

zu sein.

Nun ist in Rußland in der Tat die allgemeine Wehrpflidit

<seit 1874) eingeführt worden, desgleidien in Österreidi-Ungarn, in

Deutsdiland und audi in dem republikanisdien Frankreidi. Das sind

vier in der Kultur ihrerVölker weit voneinander versdiiedene Staaten.

Daß aber der Zar erst darüber nadigedadit hätte, ob sein Volk

ihm »voll zustimme«, ehe er einen Krieg - sogar einen

Eroberungskrieg - führte, sei es in Persien, sei es in Europa

gegen die Türken, Deutsdien oder Österreidier, das wird dodi

kein Mensdi glauben! Zum Beispiel in dem jetzigen Weltkriege

begnügte er sidi mit der kriegerisdien Agitation der Großfürsten,

einiger Hofdamen und Panslawisten,- alle diese daditen nidit ent-

fernt daran und der Kaiser ebensowenig, ob die versdiiedenen

Völker Rußlands oder selbst die Masse der eigentlidien Russen,

die großrussisdien Bauern, dem Kriege zustimmen oder nicht.

Er befahl und infolge der Wehrpflidit mußten nahezu adit Millionen

<oder mehr) Bauern - harmlose, gutmütige Mensdien, die von

Politik keine Ahnung haben und am liebsten in ihren Dörfern

geblieben wären - ausrüci^en und Leben und Gesundheit riskieren.

Die eine Zarin-Mutter, Maria Paulowna, und der eine Groß-

fürst Nikolai Nikolajewitscii hatten mehr Einfluß auf die

Entsdieidung über Krieg und Frieden, als die hundert Millionen

russischer Bauern.
,

Im alten Österreidi-Ungarn hätte es wohl niemals emen

Krieg gegeben, dem alle seine Völker, respektive alle seine Nationali-
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täten zugestimmt hätten! Bald hätten die Slawen — wenn man

wirklidi die Bevölkerung über ihre Ansidit und Zustimmung

befragt hätte ^ jeden Krieg gegen einen slawisdien Feind, bald

die Deutsdien österreidis einen Krieg gegen einen deutsdien Feind

perhorresziert/ ebenso würden die Magyaren und die Rumänen

und die Italiener ihren Sympathien oder Antipathien Redinung

getragen haben, und nur ganz ausnahmsweise, wahrsdieinlicb nie,

hätten rein staatlidie Erwägungen den Aussdilag gegeben,- und

selbst soldie rein staadidie Gründe wären bei einem Teil der

Bevölkerung günstig, bei einem anderen ungünstig für eine

kriegerisdie Entsdieidung ausgefallen. Das Resultat war aber

dodi in Wirklidikeit das, daß, wenn die Obrigkeit es so wollte,

alle miteinander, ohne gefragt zu werden, Slawen wie Deutsdie,

Magyaren wie Rumänen und Italiener, ganz einfach marsdiieren

mußten.

Was Deutsdiland betrifft, so wollen wir von dem jetzigen

Weltkrieg spredien, bei dem die Überzeugung, daß es sidi um

eine Verteidigung des aufs äußerste bedrohten Staates handle,

so allgemein war, daß fast gar kein Wehrzwang notwendig

gewesen wäre,- audi mit dem System der Freiwilligkeit wären

genug Krieger vorhanden gewesen und das ist dadurdi bewiesen,

daß in der Tat nahezu einundeinhalb Millionen Männer sidi frei*

willig gemeldet hatten. Allein, wenn eine soldie Überzeugung der

Notwehr nidit vorhanden ist?

Wir erlebten in der jüngsten Zeit zwei soldie Situationen

:

Das erstemal kündigte der Deutsdie Kaiser den eventuellen Krieg

gegen Frankreidi an, als es sidi um Marokko handelte und weil

die französisdie Regierung (respektive ihr Minister Delcasse)

Deutschland »beleidigte«. Das zweitemal, im Herbst 1909, als es

sidi um deutsche Deserteure der französischen Fremdenlegion in

Casablanca handelte. Niemand kann einen Augenblid^ zweifeln,

daß die deutsdie wie audi die französisdie Armee hätten ins

Feld rücken müssen, wenn diese Zwisdienfälle nidit beigelegt

worden wären, obwohl das Gros des deutsdien wie audi des

französisdien Volkes, wenn befragt, sidi zum allergrößten Teile

gegen den Krieg wegen solcher Ursachen erklärt hätte. Und wie

wäre das Resultat einer Abstimmung erst ausgefallen, wenn man
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jene, die ihre Haut zu Markte hätten tragen müssen, nämlich:

wenn man die Soldaten beider Staaten befragt hätte? Vielleicht

keine einzige Division hätte man in Deutschland zusammengebracht

und in Frankreidi, trotz der Revandie4dee, falls keine genügend

lange währende Aufpeitschung angewendet worden wäre, nicht

viel mehr.

Man sieht also, daß die allgemeine Wehrpflicht Kriege und

selbst Kriegsbefürchtungen gar nidit hindert. Ja, gerade das allge*

meine Zittern vor einem Kriege, das in neuerer Zeit in ganz

Europa zu bemerken war, und bei jedem politisdien, noch so

geringfügigen Ereignis stets von neuem begann, beweist ganz

klar, wie wenig Vertrauen den Europäern die dodi so gerühmte

allgemeine Wehrpfliidit bezüglidi der Verhinderung von Kriegen

einflößt.

Es ist daher unbegreiflich, wenn z. B. in einer pazifistisdien

Zeitsdirift behauptet wurde, daß »heute das Volk der Faktor ist,

der den Krieg erklärt«. Ganz abgesehen davon, daß, wenn es

" wahr wäre, das nodi lange nicht genügen würde. Denn es ist

leicht, für Krieg zu stimmen, wenn man zu Hause bleiben kann,-

die Soldaten selbst müßten für den Krieg sein, und zwar wiederum

darf durdiaus nidit eine eventuelle Majorität derselben alle anderen

zwingen können, ins Feld zu rücken, sondern es müßte jeder für

sich selbst entsdieiden, ob er mitmacht oder nicht.

Was mit der allgemeinen Wehrpflicht erzwungen werden

kann, sah man besonders deudidi schon im Jahre 1866 in Preußen.

»Gegen alle populären Strömungen in Preußen und Deutschland« —'

sagt der Staatsrechtslehrer Hugo Preuß in dem Werke »Das

deutsdie Volk und die Politik« — »gegen Parlamente, Presse und

öffentlidie Meinung«, geschah der entsdieidende Sdiritt zur klein*

deutschen Einigung,- sogar die preußischen Reserven und Land*

wehren zeigten sich bei der Mobilmachung zum ,Bruderkrieg'

vielfadi widerwillig und sdiwierig, eine für Preußen unerhörte

Tatsadie. Über alle diese Widerstände siegte die Obrigkeits-

regierung — also eben die allgemeine Wehrpflicht.

Das war nun ein Krieg, den derselbe Bismard^ führte

und erzwang, der am 6. Februar des Jahres 1888 im Deutsdien

Reichstag folgende seinem 1866er Verhalten ganz entgegengesetzte

Rede hielt:

8
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»Wenn wir einen Krieg mit der vollen Wirkung unserer

Nationalkraft führen wollen, so muß es ein Krieg sein, mit dem

alle, die ihn mitmadien, alle, die ihm Opfer bringen, kurz und

gut, mit dem die ganze Nation einverstanden ist. Es muß ein

Volkskrieg sein. Es muß ein Krieg sein, der mit dem Enthusiasmus

geführt wird wie der von 1870, wo wir ruchlos angegriffen

wurden. Es wird aber sehr sdiwer sein, den Provinzen, den

Bundesstaaten und ihren Bevölkerungen das klar zu madien:

Der Krieg ist unvermeidlicb, er muß sein. Man wird fragen:

Ja, seid ihr denn dessen so sidier? Wer weiß? Kurz, wenn

wir scbließiidi zum Angriff kommen, so wird das ganze Gewidit

der Imponderabilien, die viel sdiwerer wiegen als die materiellen

Gewidite, auf Seite unserer Gegner sein, die wir angegriffen

haben. Ein Krieg, zu dem wir nidit vom Volkswillen getragen

werden, der wird geführt werden, wenn sdiließlidi die ver**

ordnenden Obrigkeiten ihn für nötig halten und erklärt haben,-

er wird audi mit voller Sdineid und vielleidit siegreidi geführt

werden, wenn man erst einmal Feuer bekommen und Blut

gesehen hat,- aber es wird nidit von Haus aus der Elan und

das Feuer dahinter sein wie in einem Kriege, wenn wir ange^

griffen werden.«

Durdi die heute geltende Auffassung des Staatslebens

werden, ganz ohne Not, die verwildertsten Maximen und die

peinlidisten Situationen in das Leben eingeführt. Die Mensdiheit

wird durdi diese Staatsauffassung in solcher Art in geographisdi

abgegrenzte Gruppen abgeteilt und zwisdien diesen versdiiedenen

Gruppen, das ist den Staaten, ein soldier Abgrund aufgerissen,

als ob wir immerwährend wie in einer großen Festung leben

sollten und wie wenn die eigentliche Bestimmung des Menschen

die wäre, daß alle einem Staate Angehörige sieb stets wie ein

Igel zusammenrollen und gegen alle draußen Befindlichen nur ihre

Stacheln kehren sollten.

Nun wird aber gewiß jeder ethisch höher und freier Blickende

die Empfindung haben, daß wir wohl durch historische langsame

Entwicklungen und durch allerlei Zufälle oder Ereignisse anderer

Art in Staatsgruppen abgeteilt sind, daß aber diese Art, Menschen

zu unterscheiden und zu trennen — von seltenen elementaren
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Notwendigkeiten abgesehen — durchaus nicht eine so ausschließ*

liehe und so tiefgreifende zu sein braucht und auch nicht sein

soll, wie man sie noch immer für nötig findet.

Es gibt, wie wohl jeder bestätigen wird, im eigenen Staat

stets nur eine kleine Zahl von Menschen, denen man persönlich

näher steht und für die man eine tiefere Sympathie empfindet ,-

alle anderen kennt man nur, sozusagen, dem politischen Begriffe

nadi, und es kommt nicht selten vor, daß man mehr

persönliche Beziehungen und innigere Sympathien zu Angehörigen

anderer Staaten als zu denen des eigenen hat. Auf diese Weise

bilden alle in den verschiedensten Staaten zerstreuten Menschen,

die einander gewogen sind, eine eigene Art von großer Familie

und es ist durchaus nicht einzusehen, warum im Falle, als einer

oder mehrere in einem Staat irgend eine politische Idee fassen,

irgend ein kriegerisches Ziel zu erreichen suchen, warum man

mich— wenn ich nicht von deren Notwendigkeit überzeugt bin —
soll zwingen können, gegen jene Menschen in fremden Staaten

mit einemmale als Gegner, ja als Todfeind aufzutreten. Wie oft

ist zudem der Verband mit dem eigenen Staate nur wie eine

lästige Ehe, die man nicht mehr so leicht lösen kann!

Der Staatsverband darf nicht, wenigstens nicht in allen

Fällen, das stärkste Band zwischen den Menschen sein und man

muß die Grenzen der Madit der Staatsgewalt anders bestimmen

als das bisher geschah.

Einer der größten Feldherrn, glühendsten Patrioten, aber

dabei zugleich einer der tugendhaftesten Menschen aller Zeiten,

Epaminondas nämlidi, hielt es nicht für erlaubt — und

Montaigne kann ihn dafür nidit genug bewundern ^ selbst

um die Freiheit seines Vaterlandes zu erhalten, einen Menschen

zu töten, ohne daß man sein Verbrechen untersucht habe. Er

hielt auch dafür, man müsse in einer Schladit vermeiden, auf

seinen Freund zu stoßen und seiner schonen, wenn man ihn im

feindlichen Heer anträfe, eine außerordentliche Höhe einer humanen

Moral, die uns die Erzählung von Diomedes und Glaukos

in der Ilias glaublich ersdieinen läßt.

Nach der heute geltenden Auffassung würde Epaminondas

verdienen, vor ein Kriegsgericht gestellt zu werden!
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Und nun aber das Furditbarste von allem : Daß man über*

baupt jemanden soll zwingen können, sein Leben zu riskieren

und Mensdien zu töten für Zwecke oder Ideale, die nidit er hat,

sondern die andere haben ! Es ist die größte Raserei, die bisher

mensdilidie Institutionen hervorbracbten, es ist derselbe Fanatismus

wie der religiöse, der offen erklärt, wie es im heutigen Staate

wirklidi gesdiieht: »Des Mensdien Feinde werden seine eigenen

Hausgenossen sein.«

Genau das ist die Situation, in der heute jeder in seinem

Staate eingeklemmt ist,- er muß Märtyrer für Zwede oder Ideale

sein, die andere hegen.

Weil also z. B. einige Personen in Rußland das sogenannte

Testament Peters des Großen verwirklidit sehen wollten,

mußten die armen russischen Bauern, die gutmütigsten und fried-

lidisten Mensdien der Welt, ihr Leben verlieren!

Zu Beginn des russisdi*türkisdien Krieges im Jahre 1878

sagte wohl der deutsdie Reidiskanzler, Fürst B i s m a r d^, im

Reidistage, wie oben angeführt wurde, er könne als Ratgeber

des Kaisers, des Oberhauptes von vierzig Millionen Mensdien,

ihm nur dann zur Beteiligung an einem Kriege raten, wenn er

sidi der Zustimmung jener, die ihn mitmadien, aller, die ihm

Opfer bringen, kurz und gut: der ganzen Nation, versidiert

halten könnte.

Das muß man wohl einen hohen, von einem übermäditigen

Staatsmann nur selten <oder nie) eingenommenen Standpunkt

nennen. Und dieser Aussprudi ist, wenn audi nodi unvollständig,

der Empfindung entsprediend, die dem hier aufgestellten Programm
zugrunde liegt.

Allerdings fiel es dem Kanzler nidit ein und konnte ihm,

dem Zeitalter und den Umständen nadi, audi nidit einfallen, zu

denken, man solle jedem einzelnen die Entsdieidung über seinen

Eintritt in das Feldheer überlassen, denn Bismarck stand ja ganz

auf dem Boden des heutigen, nodi sehr landesväterlidi gefärbten

Staatsredites. Er konnte audi sdion darum nidit, in Konsequenz

seines sonst so sdiönen Aussprudies im Reichstage, auf die

Berüd^sichtigung jedes individuellen Willens verfallen, weil seinen

Worten eigentlidi der ethisdie Untergrund fehlte. Er dadite
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eigendidi nur daran, bei »Zustimmung der ganzen Nation« einen

Krieg mit mehr Wudit führen zu können, analog wie seine

Arbeiterversidierung aufgefaßt werden muß,- denn so viele

Tugenden Bismard auch als Privatmann und selbst audi in seiner

Politik hatte, führte er jene große sozialpolitisdie Institution zum

geringsten Teile aus Humanität und Liebe zu den Arbeitern ein,

sondern aus rein innerpolitischen Gründen.

In einer so widitigen Angelegenheit, wie in der Frage des

Kriegsdienstes, wo es sidi um erzwungene Mensdienopfer handelt,-

darf man sidi jedodi nidit auf edlere, momentane Stimmungen

oder das gute Gewissen irgend eines Staatsmannes oder

Parlaments verlassen. Fürs erste ist man ja nie sicher, daß nur

gewissenhafte Politiker, Minister oder Staatsoberhäupter oder

Parlamente vorhanden sein werden,- oder, daß der Staatsmann,

der zu einer bestimmten Zeit einen mehr oder weniger, dodi

immerhin ethisdien Standpunkt einnahm, ihn audi immer ein-

nehmen werde. Hat dodi derselbe Bismard^, wie gesagt, im

Jahre 1866 den Krieg gegen Österreidi und einige deutsdie

Staaten in der Tat gegen den Willen, also ganz »ohne

Zustimmung der ganzen Nation« geführt.

Und selbst mit der Gewissenhaftigkeit der Politiker ist es

nodi nidit getan. Denn mit der größten Gewissenhaftigkeit hält

der eine Staatsmann diese oder jene Situation für eine Kriegs*

Unternehmung nidit für bestimmend genug, während ein anderer

oder der maßgebende Armeedief, ebenfalls mit gutem Gewissen,

entgegengesetzter Meinung ist.

Hüte man sidi ja, ein Vorgehen, wie das der preußisdien

Obrigkeit im Jahre 1866, naditräglidi damit zu reditfertigen, daß

man sich später mit dem siegreidien Kriege und seinen Früditen

einverstanden erklärte. Denn einerseits hängt der militärisdie

Erfolg vielfadi vom Zufall ab/ wäre also das Unternehmen

unglücklidi ausgefallen, so hätte man es gewiß niemals verziehen.

Darf man aber die Beurteilung eines staatsredididien Aktes von

später eintretenden und oft zufälligen, d. h. nidit vorauszusehenden

Umständen abhängen lassen?

Andererseits kann man dodi immer in der Zukunft, nadi-

dem ein Krieg sdion längst vorbei ist, immer irgend etwas, gar
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nicht Vorauszusehendes, hervorsudien, was beweisen soll, der

Krieg habe dennodi diese oder jene gute Folge gehabt. Und so

käme es dann auf endlose Streitigkeiten darüber hinaus, ob der

Krieg wirkhdi zwedmäßig war oder nidit, ganz abgesehen von
der Verantwortlidikeit seines Urhebers. Aber — ohne allen

Streit und ohne alle Meinungsversdiiedenheit — sdiließlidi

werden dodi alle zugeben müssen, daß Mensdien von den
Gewalten des eigenen Staates zum Tode oder zur Verkrüppelung
gezwungen worden waren, ohne daß sie irgend ein Verbredien

begangen hatten!

Man muß eben die Bereditigung und den moralisdien Wert
einer Aktion, also audi einer staadidien Aktion, im Moment
ihrer Vollführung beurteilen, nidit aber das Urteil suspendieren,

bis in der Zukunft etwa irgend ein Ereignis eingetreten oder
nidit eingetreten ist. Und endlidi:

Wer hat denn den im Kriege gesund gebliebenen oder
später lebenden Staatsbürgern das Mandat gegeben, im Namen
der Getöteten oder Erkrankten zu spredien und sidi ein

entsdieidendes Urteil über eine Kriegsunternehmung anzumaßen?
Also z. B. den preußisdien Krieg von 1866 für gereditfertigt

auszugeben, weil jene mit seinem Erfolg zufrieden sind? Man
müßte zum mindesten die Opfer der Sdiladiten und des ganzen
Krieges fragen oder fragen können, genauer und riditiger: Man
hätte die Krieger vorher fragen müssen, oh sie ihre physisdie

Integrität riskieren wollen oder nidit ^ d. h. wir sind beim
Programm der Freiwilligkeit angekommen.

Es ist fast unbegreiflidi, daß nidit jedermann die unendlidie

Mißaditung seiner Individualität empfindjet, die darin liegt, daß

man ihn zur Gefahr des Verlustes seines Lebens oder seiner

Gesundheit beordern kann. Ob das nun vermöge der früher

bestandenen Konskription oder vermöge der allgemeinen Wehr^
pflidit gesdiieht, ist hier gleidigültig.

Andererseits heißt es: »Die Völker wollen keinen Krieg«,

und nadi allen Erfahrungen wollen audi die Soldaten —' vor

ihrer Verhetzung ^ keinen Krieg. Noch während sie einander als

Gegner gegenüberstehen, verkehren sie oft ganz gutmütig, ohne Haß,
miteinander und auch die Gefangenen werden meist freundlich
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behandelt. Und doch töten die Menschen einander — allerdings

auf Befehl. Wie ist diese Absurdität zu erklären? Einfach

dadurch, daß in unseren Staatseinrichtungen ein Fehler vor-

handen ist.

Die Obrigkeit entscheidet, anstatt derjenigen, die es am

meisten angeht, d. h. anstatt der Soldaten.

Mit weldien Augen die meisten Feldherren mensdilidie

Existenzen betraditen und wie sie sie sdiätzen, zeigen einige ihrer

Aussprudle sehr deutlidi. Der »große« C o n d e meinte nadi

einer blutigen Sdiladit: »Eine einzige Nadit in Paris madit alle

Verluste wett«. Friedridi der Große, auf der Terrasse

des Sdilosses zu Sanssouci mit einem französisdien Freunde

promenierend, sagte zu ihm: »Diese sdiöne Oktobernadit wird

meinem Preußen wieder redit viele Soldaten versdiaffen«, und in

der Sdiladit bei Kolin rief er den Soldaten zu, die nidit mehr

vorwärts wollten: »Ihr Hunde, wollt Ihr denn ewig leben?« Und

Napoleon sagte im Jahre 1813 zu Metternidi: »Was liegt mir an

einer Million Soldaten? Die Französinnen werden immer genug

neue gebären«.

Und wie diese Aussprudle, so sind zumeist audi die

unausgesprodienen Gedanken jener besdiaffen, die über Kriegs-

unternehmungen zu entsdieiden haben, also audi der Politiker

und Diplomaten, aber ihnen allen ist, wenn sie nidit aus

persönlidien Gründen Krieg besdiließen, kein Vorwurf zu madien,

denn nur die Institutionen tragen an dieser maßlosen Mensdien*

veraditung die Sdiuld,- sie sind es, die ihnen ermöglidien, mit

ruhigem Gewissen mit mensdilidien Existenzen wie mit Sdiadi-

figuren zu redinen.

•

Erst mit der Anerkennung des Grundsatzes der Inkommen-

surabilität einer mensdilidien Existenz gegenüber allem anderen,

wird die mensdilidie Gesellsdiaft aus dem heutigen Zustand der

Barberei in den der Gesittung eintreten. In der mensdilidien

Gesellsdiaft, d. i. in der mitsammenlebenden Anzahl von

Individuen, deren Solidaritätsgefühl bis zu einem gewissen Grade

ja unbestritten ist, kann jedodi von einer Unbedingtheit und
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Sdirankenlosigkeit der Solidarität keine Rede sein, und selbst der

Hingehendste weiß und fühlt es, daß es Grenzen geben muß,

über die hinaus jedes Individuum das Redit haben muß, taub

zu sein, wenn ihn sogenannte gesellsdiaftlidie Pfliditen rufen.

Und dieser Grenzzustand muß eben dahin präzisiert werden:

daß die Haltung und die physisdie Integrität irgend eines, audi

des nutzlosesten und unsdieinbarsten — nur nidit lebensgefähr*

lidien -' Individuums zu irgend weldien Anforderungen und

Zwed^en des Staates oder der Gesellsdiaft, zu allen ihren

Geboten, Maximen oder Idealen in einem vollständig inkommen*

surablen, weitaus überlegenen Verhältnisse steht — aus*

genommen, diese Integrität wird freiwillig hingegeben. Wenn
jemand das Opfer seines Lebens für den Staat oder die

Gesellsdiaft für gering hält, so beweist das wohl eine große

morah'sdie Gesinnung, aber er unterwirft sidi dodi im Grunde
nur dem von ihm selbst empfundenen und aufgestellten Gebote

oder Ideale. Wenn aber andere, und seien es nodi so viele

Milh'onen an Zahl, verlangen, jemand, der diese Ansidit — im

allgemeinen oder wenigstens in einem bestimmten Falle ^ nidit

hat, solle sidi der Gesellsdiaft dennodi opfern und wenn sie ihn

also zwingen, das Opfer ihrer Ansidit, ihrer Auffassung zu

werden, so tun sie genau dasselbe, was die Inquisition getan

hat. Denn Tod oder Tortur, den religiösen Ansiditen anderer

zu lieb, ist moralisdi in nidits versdiieden vom Tod oder

sdimerzhafter Verkrüppelung im Kriege, wenn der Betroffene

nidit freiwillig in die Sdiladit ging.

Man soll jedes Individuum, wenn man es audi nidit liebt,

so dodi in seiner physisdien Existenz aufs äußerste respektieren.

So häufig hört man sagen: »Das Wohl der Gesamtheit

steht über dem Wohle des einzelnen, das des Vaterlandes über

dem des Einzelindividuums« und das hört sidi gewiß sehr gut

an. Allein was kann man nidit alles unter Wohl der Gesamtheit

verstehen ! Wenn es sidi um die Verteidigung des Staates gegen

Bedrohung seiner notwendigsten Lebensbedingungen handelt, so

ist jener Satz allerdings darum riditig, weil dann das Wohl
nämlidi die Erhaltung der Existenz des Individuums und der

Gesamtheit identisdi sind, man mag also gerne sein Leben für

den Staat riskieren. Allein, wenn es sidi z. B. um Ehre oder

Würde des Staates, um Verwirklidiung nationaler Bestrebungen,

um Handelsvorteile (sekundärer Natur) handelt, sind diese

Arten von »Wohl« des Vaterlandes wirklich dem Wohle des

einzelnen, d. h. dem Leben desselben, überlegen? Weldie

Ungeheuerlidikeit, das zu glauben!

So selbstverständlidi, mir wenigstens, diese Zurückweisung

zu sein sdieint, so kann dodi nidit geleugnet werden, daß sie

eventuell erst in einer, vielleidit dodi nahen Zukunft, bei der

Majorität der Mensdien zur Geltung kommen wird. Vor nodi

nidit langer Zeit waren selbst die edelsten Männer soldien

Grundansiditen versdilossen und idi will hiezu einige Beispiele

anführen.

Es ist gewiß von nidit geringem Interesse zu erfahren,

daß J. St. M i 1 1 für die allgemeine Wehrpflidit eintrat. In

seinem Essay »Über die Freiheit« hatte M i 1 1 die Grundsätze

der allgemeinen Wehrpflidit niedergelegt, und '— wie idi einem

Eingesendet in der »Times« <vom 27. August 1915) entnehme ^ in

seinen während des deutsdi-französisdien Krieges gesdiriebenen

Briefen darauf bestanden, daß England für alle tauglidien

Männer das Sdiweizer Miliz-System einführen sollte. Es heißt

dort weiter, es sei audi notorisdi, daß in der ganzen Welt*

gesdiidite kein Beispiel zu finden ist, daß eine Nation, die die

allgemeine Wehrpflidit einführte, dadurdi weniger frei im sozialen

oder politisdien Leben geworden ist als unter dem freiwilligen

Dienste. Selbst der moderne Preuße genieße eine viel größere

Freiheit jeder Art als seine Ahnen vor der Einführung der

Wehrpflidit und das allgemeine Wahlredit für den Reidistag sei

eine direkte Konsequenz der vorher bestandenen allgemeinen

Wehrpflidit.

Hiezu mödite idi bemerken, daß eben Mill, wie fast alle

anderen politisdien Sdiriftsteller und politisdien Praktiker — mit

Ausnahme derer im Jahre 1789 — die Empfindung für das Furdit*

bare, das im erzwungenen Kriegsdienst liegt, eben nidit besaßen

und als der äußerste Fortsdiritt in diesem Gebiet ersdiien

ihnen ein Milizsystem,- es ist ja nodi heute so und selbst

J a u r e s kam in seinem letzten Werke »Das Heer« nidit
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darüber hinaus. Was aber die angebliche Tatsache betrifft, daß

die Nationen trotz der Wehrpflicht frei sein können, ist die

Wahrheit die, daß sie in der und jener Beziehung frei sein

können, aber gerade bezüglidi des Kriegsdienstes in der sAIimmsten

Sklaverei leben. Denn was für einen Wert können noA so

viele freie Einzelinstitutionen besitzen, wenn man die Freiheit,

Herr seines Lebens und seiner Gesundheit zu sein, entbehren muß ?

•

Ein anderes Beispiel ist folgendes, in dem kein Geringerer

als Abraham Lincoln eine Rolle spielt:

In der englisdien Zeitschrift »The Spectator« vom

,4. August 1915 wurde für die Einführung der allgemeinen

Wehrpflidit in England Propaganda gemadit und gesagt, dal»

der Dienstzwang nur eine Ergänzung des sdion bestehenden

Freiwilligensystems für den Fall der absoluten Notwendigkeit

sei. Das wäre audi Lincolns Ansicht gewesen.

Lincoln sagte nämlidi zu Beginn des Bürgerkrieges:

»Die territoriale Unversehrbarkeit des Landes kann ohne

weitere Aushebung und Unterhaltung von Armeen nicht

aufredit erhalten werden. Eine Armee kann ohne Soldaten

nidit existieren. Soldaten sind nur freiwillig oder unfreiwillig

zu haben. Wir bekommen keine Freiwilligen mehr und sie

unfreiwillig bekommen, heißt: Aushebung, Konskription. Wenn

ihr die Tatsadie bestreitet und wenn ihr behauptet, daß

Leute freiwillig nodi in genügender Zahl zu haben sind, so

beweiset diese Behauptung, indem ihr selbst freiwillig in

genügender Zahl eintretet und idi werde gerne die Zwangs»

aushebung fallen lassen. Dodi, wenn audi nidit eine genügende

Zahl, so doA einzelne von eudi freiwillig eintreten wollen,

so wird jeder dieser einzelnen für seine Person den Sdiredcen

der Zwangsaushebung ausweisen und dabei nur das tun,

was jeder von mindestens einer Million seiner männlidien

Mitbrüder bereits getan hat. Sie haben ihre Arbeit und ihr

Blut ebenso für eud» hingegeben, wie für sidi selbst, bol

denn all das lieber verloren sein, als daß audi ihr euren leil

auf euch nehmt ?«
, j

»Idi sage nidit, daß alle, weldie den Kriegsdienst vermeiden

wollen, unpatriotisdi sind, aber idi glaube, daß jeder Patnot
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bereitwillig es auf ein Gesetz ankommen lassen sollte, daß mit

großer Sorgfalt gemacht ist, um volle Gerechtigkeit zu sichern.

Der Grundsatz der Zwangsaushebung, einfadi ein unfrei*

williger oder erzwungener Dienst, ist nidit neu. Er ist in allen

Zeitaltern geübt worden. . . Worin liegt jetzt seine besondere

Härte? Sollen wir vor den notwendigen Mitteln zurud^*

sdirecken, unsere freie Verwaltung aufreditzuerhalten, Mittel,

weldhe unsere Großväter anwendeten, um die freie Verwaltung

zu erriditen, oder die sdion unsere Väter einmal anwandten,

um sie aufredit zu erhalten? Sind wir entartet, ist unserer

Rasse die Männlidikeit abhanden gekommen? . . .
Mit diesen

Ansiditen und auf diese Grundsätze gestützt, fühle idi midi

gezwungen, eudi zu sagen, daß es mein Ziel ist, das Zwangs-

aushebungsgesetz gewissenhaft ausgeübt zu sehen.«

«

So sehr man siA aber über den Sieg der Nordstaaten

über die sklavenhaltenden Südstaaten freuen mag, so ist dodi

durd. das Inslebentreten des Zwangsaushebungsgesetzes ein

Gewaltakt gegen alle jene Individuen begangen worden, die den

Krieg sonst freiwillig nidit mitgemadit hätten. Da sidi eben

nidit genug Freiwillige gemeldet hatten, so beweist das nur, dal)

nidit genug Männer in den Nordstaaten vorhanden waren, die

die kriegsmäßige Bewältigung der Südstaaten zum Zwedce der

Beseitigung der Sklaverei für so notwendig und wünsdienswert

hielten, um dafür Leben und Gesundheit zu riskieren. Idi weil)

sehr wohl, daß man heute nur an das humane Resultat jenes

Bürgerkrieges denkt, aber idi muß hier das so oft Gesagte (und

im Budie »Das Individuum^ eingehend Erörterte) wiederholen

:

Kein nodi so edles Ziel, keine nodi so große Idee darf es

erlauben, Mensdien gewaltsam zum Kriegsdienst zu treiben.

Man stelle sidi dodi vor, es werde seitens der Obrigkeit oder

eines Parlaments oder der Volksmassen beabsiditigt, das heilige

Grab zu erobern und vermöge der Wehrpflidit hunderttausende

Mensdien in einen soldien Krieg hineinzuzwingen - gewU)

werden, wenigstens alle Freigeister gegen die Institution

der Wehrpflidit auf das lebhafteste protestieren, dieselben

Mensdien, die Lincolns Zwangsgesetz vollkommen in Ordnung

finden. Nur einen Moment in der neueren Zeit gab es, wo
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nicht nur ein einzelner Mann, sondern eine ganze Volksvertretung

die moralische Höhe erreidite, eine Wehrpflidit zu perhorreszieren.

Das gesdiah allerdings in der Blütezeit der Mensdiheit.

Als es sidi nämlich im Jahre 1789 um Verstärkung der

französisdien Armee handelte, da lehnte die Nationalversammlung

fast einstimmig jede Konskription als despotisdi ah und erklärte

die freiwillige Einreihung für die einzige Rekrutierungsweise, die

dem Wesen eines freien Volkes entspreche.

Die freiwillige Einreihung in das Kriegsheer in Form der

Werbung hatten wir bekanntlich in Europa, bevor seit der

französisdien Revolution und namentlidi seit Na pole o n die

Konskription eingeführt wurde und wenn man von mandien

Übelständen absieht, die nodi teils in der Institution selbst und

besonders in den damaligen Sitten, der herrsdienden Unbildung

und dem weniger ausgebildeten Völkerredit ihre Wurzel hatten,

so kann man sagen : wir haben mit Einführung der allgemeinen

Wehrpflidit einen bedeutenden Rüd^sdiritt gemadit.

Sowohl die allgemeine Aushebung in Frankreidi zur Zeit der

großen Revolution als die allgemeine Wehrpflicht in Preußen zur Zeit

der Napoleonisdien Fremdherrsdiaft entstanden in einem Moment,

wo die Gefahr für die Erhaltung des ganzen Staates und seiner

Unabhängigkeit vom Auslande eine sehr große war.

In Frankreidi war dennodi wenig Neigung zum freiwilligen

Kriegsdienst vorhanden, sogar der Aufruf von 1792: »La patrie

en danger« bradite nidit Leute genug herein und der Konvent

besdiloß daher 1793 eine gezwungene Rekrutierung, die »levee

en masse«, die alle jungen Männer vom 18. bis 25. Lebensjahr

für die Dauer des Krieges zu den Waffen rief^ Das war der

Moment der Entstehung der allgemeinen Wehrpflidit.

Selbst mit Berüd^sichtigung der damaligen außerordendidien

Umstände muß man dennodi den Konventbesdiluß für einen

ungerediten und gewalttätigen Sdiritt erklären. Denn vor allem

waren ganze Provinzen, wie die Vendee, royalistisdi, also anti*

1 Siehe Max Jahns »Hecresverfassungen und Völkerleben« <i 885).
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revolutionär gesinnt und in den anderen Geb.eten -ar offenbar

ebenfalls die Überzeugung von der Notwendigkeit .n das Feld-

heer einzutreten, nid.t so allgemein, um genug Freiwillige zu

bringen. Und so sehr man für die Revolution

-\-f^"°-^^l^^^^^
selbst begeistert sein mag, - wie es zum Beispiel der Verfasser

dieser SArift ist - so muß man ehrliAerweise dod> sagen,

daß der Dienstzwang eine Ungereditigkeit nvolvierte gegen

alle jene Staatsbürger, die den Sieg der Koalition wunsA en

oder die überhaupt ihr Leben nidit einsetzen wollten gesAehe

was da wolle. Vielleidit hätte ein abermaliger Aufruf an Fre -

willige oder eine stärkere Agitation zum gewünschten Ziele

geführt? Sei es aber wie immer, Ungerechtigkeit bleibt

Ungereditigkeit. „ , .

Der Wohlfahrtsaussdiuß sagte zur Begründung des

Aufgebotes in Masse: .Jeder Bürger ist Sc^ldat und verpfliditet,

all seine Kraft, sein Eigentum und
f"

Leben zur yerteid.gung

des Vaterlandes zu verpfänden., und dieser Gedanke liegt aud.

der allgemeinen Wehrpflidit von .807 in Preußen zugrunde.

Bei den damaligen, ganz außerordentlidien Umstanden war -

wie gesagt - ein Zwangsgesetz, wenn auA nidit geredit, so

doA begreiflidi. Es wurde aber seit jener Zeit unserem ganzen

Wehrsystem zugrunde gelegt und es ist nidit zu bezweifeln

daß im letzten Grunde die eben zitierte Motivierung des

franzi'sdien Zwangsgesetzes direkt ein Ausfluß der Ans.diten

in Rousseaus »GesellsAaftsvertrag* waren und es ist

wahrsAeinlidi, daß aud. die im Jahre .807 führenden Manner

in Preußen von diesen patriotisdien Ideen Rousseaus

inspiriert waren.
«

Rousseau war eben ganz erfüllt von den Erinnerungen an

die antiken Republiken, namentliA an Sparta Da es siA ihm in

erster Linie um die Befreiung von dem damals herrsdienden

Abslimus und die politisAe Glddiheit aller Staatsbürger

handelte, so suAte er nadi Beispielen, bei denen die Fre.h.t und

Würde derselben bereits gewahrt worden waren, und da beging

er nun den Fehler, diese Beispiele nidit nur in der angestrebten

sondern in jeder Beziehung als nadiahmenswert hinzustellen. At^

diese Weise kam Rousseau dazu, die AUmaAt der Staatsgewalt
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ZU verlangen und zugleich Patriotismus als höchstes menschliches

Gefühl hinzustellen.

Ein derartiger Ideenkreis konnte wohl die Alten beherrschen,

denn da sie von allen anderen Völkern durch ihre Staatsauf-»

fassung und nationalen Dünkel wie durch einen tiefen Graben

abgegrenzt waren, so blieben ihre sozialen Empfindungen in

dieser Beschränktheit stecken. Nur einzelne große Geister

Griechenlands, namentlich die Stoiker, sowie einige große

römische Kaiser durchbrachen bereits diese Schranken und in

unserer Zeit ist gar kein Anlaß vorhanden, die antike Staats*

auffassung überhaupt noch hochzuhalten.

Es ist weder theoretisch notwendig, noch praktisch

zweckmäßig, zu verlangen, daß der Mensch im Staatsleben auf*

gehen solle.

Wir wollen überhaupt keine Ausschließlichkeiten statuieren

und umsoweniger sie uns oder anderen aufdrängen. Es ist

kulturelle Rückständigkeit zu glauben, daß nur das religiöse Leben

das wahre und höchste sei und daß sich daher seinen Anfor*

derungen alles andere unterordnen müsse. Ebensowenig ist es

richtig, eine volle Hingabe an die eigene Nationalität oder an

Kunst oder Wissenschaft als Gipfel menschlicher Daseinsweise

anzuerkennen, und nackte Tyrannei wäre es, irgendwelche

Bestimmungen zu treffen, die solche Ansprüche auf Präponderanz,

zum Beispiel ähnlich wie die aligemeine Wehrpflicht im Gebiet

des staatlichen Lebens in Konsec}uenz unserer übertriebenen

Staatsveneration, zum praktischen Ausdrud bringen würden.

Wir sehen, wenn wir Gerechtigkeitsgefühl besitzen, mit

Sympathie und auch philosophischem Interesse, wie vielfach und

verschiedenartig die Wurzeln sind, mit denen jeder einzelne

Mensch in dem Boden der gesamten Menschheit feststeht: wie

die Fäden des Interesses und der Anhänglichkeit und des Wohl*

wollens von Individuum zu Individuum kreuz und cjuer, nach

so vielen Richtungen, mitunter über ferne Länder und Erdteile

hinweglaufen. Mit Wärme, ja oft mit tiefer Empfindung leben

die einen in der Idee ihres Volkstums oder der Geschichte

ihres Staates, die anderen mit Millionen Individuen in ihrer

gemeinsamen Religion über alle nationalen und staatlichen

Grenzen hinweg,- ein »guter« Deutscher oder Slawe sympathisiert

mit Deutschen oder Slawen in allen Reichen, ein »guter«

126

Katholik mit allen ebenso guten Katholiken der Erde und diese

alle stehen, in bestimmter Beziehung, den in ^^r fremde

Lebenden ihrer Art viel näher als den Tausenden und Millionen

Angehörigen ihres eigenen Staates. Ebenso umschlingt ein

unsichtbares Band die Gelehrten und Fachmänner aller Lander

und so mancher Europäer liebt die konfutsianischen Literaten,

Gelehrten und Mandarinen Chinas mehr als die meisten seiner

Staatsgenossen. Ja, die meisten Menschen leben in mehreren

dieser Empfindungskreisen zugleich, und was wir zu lassen und

zu tun haben, ist nur dies:

Dies alles gelten zu lassen und soweit es an uns hegt, zu

verhüten, daß diese Kreise sich gegenseitig stören, also zu

bewirken, das Kollisionen so selten und so wenig hettig als

möglich eintreten. .

Das können wir erreiAen, wenn wir strenge vermeiden

irgend einer dieser Empfindungsarten einen obersten Rang und

eine oberste Madit zuzuweisen und also in dieser Beziehung

unseren gewohnten Parteifanatismus spielen zu lassen.

Nur eines muß unersdiütterliA festgehalten werden

:

Die Achtung jeder mensdilidien unsAädliAen Individualuat,

und ganz besonders die hödiste WertsAätzung der physisd,en

Integrität jedes Individuums, die - ausgenommen im Stande

der Notwehr - sonst unter gar keinem Vorwande, mittelst gar

keinesVersud.es einer Reditfertigung durA Bezugnahme au

irgend welAe Ideen, Ideale, Maximen oder Theonen, verletzt

^"
Indbses UnglüA wird dadurA herbeigeführt, daß man

diesen Grundsatz im StaatsreAt so vollständig ignoriert und es

als selbstverständliA, ja als eine Art moralisAe Maxime ansieht,

daß die Staatsregierungen selbst über MensAenleben, naA Gut-

dünken oder auf Grund ihrer politisAen Erwägungen sollen

verfügen können.

Die unbegründete und der GereAtigkeit widerspreAende

AnsiAt ist heute noA eine allgemein gehende^
^'\^.'f

'

pMosophen gehen dabei von Staatstheorien aus, deren W.llkur-
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lidikeit ich in dem XL Kapitel nachweisen werde. Die anderen,

praktisdie Politiker wie die große Menge, halten an der

Kompetenz der staatlidien Obrigkeit fest, weil sie an diese Tat-

sadie eben gewohnt sind, überdies wird durdi das immer-

währende Lobpreisen der Hingabe des Lebens für den Staat

nidit nur ein Redit desselben auf unser Leben sympatisch

gemadit, sondern jeder Zweifel daran durdi Einschmeidielung in

das Gemüt ertötet. Viele spredien für den erzwungenen Kriegs-

dienst nur darum, weil sie stets ängstlidi um sidi blicken und

befürditen, irgend ein mächtiger Minister oder das Staatsober-

haupt oder ein Angeber würde es erfahren, wenn sie anders

sprädien, was ihnen dann moralisdi oder pekuniär sdiaden müßte.

Audi hört man mitunter das Argument, wir müssen gegen den

Staat, der uns sdiützt und sonst audi so vieles bietet, sogar —
zum Beispiel wenn mein Programm der allgemeinen Nährpflidit

durchgeführt würde - uns ernährt, dankbar sein, wir wollen

daher alle unsere Kräfte, selbst unser Leben für ihn hingeben,

wenn er es verlangt.

Nun weiß man sdion aus dem privaten Leben, wie sehr

Dankbarkeit an der Unbestimmtheit der Grenzen, wie weit sie

gehen soll, leidet,- aus all den eben angeführten Leistungen

des Staates kann nicht mit der geringsten Beweiskraft deduziert

werden, daß wir aus Dankbarkeit sein moralisdies Redit auf unsere

Lebensopferung anerkennen müssen. Und überhaupt: Gegen wen

soll man denn eigentlidi dankbar sein? Der Staat ist ja keine

Person, nodi weniger eine soldie, die bloß aus Gnade und gutem

Willen uns Wohltaten erweist ^ wenn auch mitunter von

obrigkeitlidien Personen usurpatorisch in diesem Sinne gesprodien

wird, was man sidi unter Umständen leider gefallen lassen muß.

Der Staat sind wir selbst, wir alle einzelnen Mensdien zusammen,

das ist die wahre Tatsadie, um die niemand herumkommt. Wir

sind insoweit vereinigt, sei es vermöge der Geburt, sei es auf

andere Weise, um unser Leben in gewissen, ziemlidi streng

abgegrenzten Beziehungen und für sogenannte staatlidie Aufgaben

nadi unserem Geschmade einzuriditen. Was soll also die Phrase

von der Pflidit der Dankbarkeit bedeuten? Kann man denn gegen

sidi selbst dankbar sein?
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Nidit entfernt soll das Große geleugnet werden, das in dem

Opfer des Lebens für den Staat liegt, vorausgesetzt, daß es

freiwillig <und aus keinerlei persönlidi egoistisAen oder außer-

staatlidi wurzelnden Motiven) gesAieht. SolAe aus rein patno-

tisdiem Gefühl hervorgehende Taten sind aller Bewunderung

wert ohne daß wir aber darum das geringste Recht haben,

anders Handelnde oder anders Gesinnte, besonders ohne nähere

Kenntnis ihrer Motive zu tadeln.

Diese Andersdenkenden können ja wieder m anderen

Beziehungen moralisdie Größe zeigen, es muß nidit bei alkn

Mensdien, die wir hod.zuad.ten Grund haben, gerade P-tnotische

Größe sein, sie können vielleidit für wissensdiafthAe ForsAung

oder für philantropisdie Zwed^e irgend weldier Art ihr Leben

wagen oder direkt und bewußt hingeben. Wer besitzt denn den

absoluten Maßstab, um sagen zu können: .Diese Art von

moralisdier Größe ist die größte ?«
r- -R. ict critt

Aber selbst dann, wenn jemand ohne alle Große ist, gilt

der Satz, daß man ihn niemals zum Lebensopfer zwingen darf ^

den Fall der Notwehr ausgenommen.

*

Anders wäre es, wenn man nachweisen und jeden davon

überzeugen könnte, daß die allgemeine WehrpfliAt eine staathAe

Notwendigkeit sei und daß der Grad, die Intens.tat d.eser Not.

wendigkeit ein so hoher sei, daß der einzelne gar kernen Grund

raben'könne, irgend etwas anderes für noj n°tw-d.ge^ und

wiAtiger zu halten, sei es sein eigenes Wohl, se. es <^S^"d an

"öht Aes oder kulturelles Ziel oder Ideal das den obngke.tl.ch

geh nden AnsiAten über PfliAten gegen den Staat w.derspr.At.

Wenn man einen solAen NaAweis im gegebenen Falle zu fuhren

imstande ist, so ist jede weitere Diskussion überflussjg uml n

letzter Instanz wäre damit das Prinzip der Fre,w.ll.gke>t m

vollstem Maße verwirkliAt,- denn jeder folgt ^-n jen^ auA

durA fremde Argumente vermittelt, doA '"

«f^^ ^^^-^^^

seiner eigenen Überzeugung. Wenn «l^^/ber n.A gel ngt so ha^

der Wflle zum Leben jedes einzelnen Ind.v.duums sem

unbedingtes VorreAt und niemand auf der Welt wird .mstande

sein, dieses VorreAt überzeugend zu negieren.
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Es wird zwar häufig der Satz zitiert: »Das Leben ist der

Güter Hödistes nidit« und versudit, mit diesem Satz das Lebens*

Opfer für den Staat sympathisdi, ja begehrenswert zu madien. Es

ist aber kein Grund vorhanden, nidit audi in vielen anderen,

selbst in Fällen des Privatlebens mit dieser Lod^idee sozusagen

krebsen zu gehen und wenn sie wirken würde, könnte man sidi

auf sonderbare Konsequenzen für den mensdilidien Verkehr

gefaßt madien.

Nun, bisher hat jene Phrase dodi nodi keinen großen

Erfolg aufzuweisen gehabt, und audi auf die Rekruten wenigstens

innerlidi, nodi geringen Einfluß bewiesen. Aber rein sadilidi

gesprodien, es gibt ohne Zweifel Fälle, in denen der Mensdi

dieser Phrase gemäß handelt, ohne daß sie ihm erst vorgehalten

zu werden braudit, er fühlt ihre Riditigkeit, ja ihre Notwendigkeit.

Wenn man das Leben seiner Mutter oder seines Kindes durch

den Angriff eines Mensdien oder durdi Feuersgefahr bedroht

sieht, so wird sidi kaum jemand erst besinnen, sein Leben zu

ihrer Rettung zu wagen.

Es gibt aber viel mehr Fälle, in denen man nadi dieser

Maxime nidit handelt und nidit handeln will, selbst wenn man

nodi so emsdidi — vom physisdien Zwang abgesehen — dazu

aufgefordert wird und viel hängt dabei von der Individualität

ab, mandie ist zugänglidier, mandie härter. Wegen unglüdlidier

Liebe nehmen sidi nodi heute, gerade wie zur Werterzeit, viele

das Leben, diesen allen ist also das Leben der Güter

Hödistes nidit.

Immer soll, das ist der Zwed^ unserer ganzen Digression,

in jedem einzelnen Falle derjenige entsdieiden, ob es das hödiste

Gut für ihn ist oder nidit, auf dessen Kosten es ginge. Also:

Selbst das Leben ist der Güter Hödistes nidit — für denjenigen,

der es freiwillig hergibt, hingegen ist es in der Tat das hödistc

Gut für den, dem man es wider seinem Willen nehmen will.

Und das muß für den Kriegsdienst ebensogut gelten wie für

alles andere.

Je mehr man sidi gegen das hier befürwortete Programm

der Freiwilligkeit des Kriegsdienstes sträubt, desto mehr liefert

man damit den Beweis - nidit nur für die Mißaditung mensdi-

I

licher Existenzen - sondern auch dafür, daß man fürchtet, man

könnte die Kriege, die man gerne führen mödite ohne Zwangs-

dienst niAt führen, man gesteht also dadurch c^ie Überzeugung

ein, daß unsere Kriege fast immer gegen den Willen der Soldaten

der allgemeinen Wehrpflicht unternommen wurden und weiterhm

so unternommen werden sollen.

Und da dieses direkt nidit ausgesprodiene Zugeständnis,

daß in der Tat wie bisher Kriege geführt werden sollen, d.e nur

von einer oder wenigen Personen besAlossen werden, deren

Opfern aber hunderttausende Menschen gegen .hren Willen

unterliegen, die tiefe Verderbnis des heutigen W^hrsystems und

damit unserer Verfassung offenbart, so wird d.e Richtigkeit und

Notwendigkeit meines Programms gerade von jenen am trihigsten

bewiesen, die sich gegen dasselbe stemmen, und zwar eben

dadurch, daß sie sich dagegen erklären.
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VIII.

Behandlung der Wehrfrage auf Grundlage der

Gereditigkeit und Humanität.

Freiwilligkeit des Kriegsdienstes.

Um Mißverständnisse zu verhindern, hebe idi hervor, daß

idi in meiner ganzen Deduktion über Heeresdienst und Wehr--

pflidit genau untersdieide zwisdien MilitärpfllAt und Kriegsdienst^

oder Wehrpflidit. Unter der ersteren verstehe idi bei den Kader*

armeen den Kasernendienst während so und so vieler, z. B. zweier

oder dreier Jahre,- und bei den Milizarmeen den vorgesdiriebenen

Besudi der Rekrutensdiule behufs militarisier Ausbildung. Kriegs*

dienst* oder Wehrpflidit betrifft den Dienst als Wehrmann oder

Soldat im Felde, wie es sdion der Name besagt.

Wenn es sidi um die Bestimmung eines Staatsbürgers für

den Kriegsdienst handelt und wir nadi Gereditigkeit und

Humanität vorgehen wollen, so darf vor allem keine Rede davon

sein, daß man eine soldie Bestimmung einem abstrakten Gesetz

überläßt/ aber audi nidit irgend weldien einzelnen Personen oder

einer Gruppe von Personen und ferner nidit irgend weldier

Abstimmung, sei es von Vertretungskörpern, sei es des ganzen

Volkes, und audi nidit der Abstimmung oder der Lösung unter

den Militärpfliditigen als Korporation, sondern :

Nur jeder einzelne hat über die Bewahrung seiner

physisdien Integrität, d. i. hier darüber zu entsdiließen, ob er

einen von der entsdieidenden Staatsinstanz beabsiditigten Krieg

mitmadien will oder nidit/ niemand anderer. Also jeder für sidi,

niemand für ihn.
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Es cibt also nur Freiwillige im Kriege.

Ein widitiger Untersdiied gegen die früheren Systeme

von Freiwilligenanwerbungen ist aber in
^^'^^'f J''^^'^'^/'

der daß für die Friedenszeit die heutigen Methoden der

alleemeinen Militärpflidit, sei es für eine Kader-, sei es tur

eine Milizarmee, aufredit bleiben. Der Staat besitzt daher ein

militärisdi ausgebildetes, kriegstüditiges, gesittetes Heer, geradeso

Wird nun ein Krieg beabsiditigt, so wird sidi durdi Unter*

sduift jedes einzelnen Mitgliedes dieses Heeres zeigen, ob es die

Situation als genügenden Anlaß erkennt, um im FeM seme

Existenz oder seine Gesundheit zu riskieren We das

Sriotismus. nennt, der soll seinen Patriotismus durch die Tat

4 ..1

^'^^

Will aber er oder sonst jemand andere zwingen, die niAt

seiner Ansid>t sind, ebenfalls mitzutun, so ist das nid,t mehr

pi'ltismus, sondern faktisA das Gegenteil davon. Denn wahrend

e^ beabsichtigt und hofft, das Wohl des Staates ^u J.Aern -

ielA r Staa't doch kein abstrakter Begriff, sondern nichts anderes

Ils eine Anzahl von Wesen aus Fleisch und B ut .st - sAadg^

e aTLlb und Leben einen Teil dieser Anzahl, indem er s,A

anmaßt seine Ansicht über Kriegsnotwendigkeiten als d,£ absolut

rSe «eben und darnach zu handeln. Er verletzt daher

di Prinzip dfr GleiAbereAtigung gerade in der allerw.At.gs en

Beziehung! nämlich hinsichtlich der physisAen Existenz al^r

MensAen. Und er vindiziert ganz wdlkurl.A dem Staat die

BereAtigung, das Leben von Staatsbürgern auf dte Ans.At .
gend

welAer Per önen oder Personengruppen hin vernAten zu dürfen,

undzwar solAer Staatsbürger, die doA gar keinen Anlaß zu

einer Notwehr oder SAutzmaßregel gegen sie gegeben haben.

Was die Forderung: »EntsAeidung über Krieg iind

Frieden durA das Volk* betrifft, so muß iA dieselbe für ganzl.A

""^"lÄ'Tder Rousseau seinen GesellsAaftsvertrag

verfaßte, und noA einige Jahrzehnte naAher war es wohl am

Sze, das .Volk, als ein einheitliA Ganzes dem Despoten oder
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Monarcfien überhaupt gegenüber zu stellen, dem »allgemeinen

Volkswillen« alle Recbte zuzuschreiben und hievon das Heil des

Staates <oder der »Gesellsdiaft«) zu erwarten. Wie kann man

aber in unseren Tagen, ja sdion seit der Sdired^enszeit sidi nodi

dieser Auffassung hingeben? Haben denn alle Mitglieder des

Volkes einerlei Meinung, so daß das einzelne Individuum sidier

sein kann, wenigstens in den fundamentalsten, in Existenzfragen,

zur erwünsditen Geltung zu kommen? Und andererseits: Ist es

denn ausgemadit, daß immer die Majorität des Volkes, also zum

Beispiel beim Referendum, besser als die Regierungsmänner j(as

unbedingt Riditige und für den Staat Notwendige kennt? Wenn
also eine Volksabstimmung einen Wert beansprudien kann, so

ist es doch gewiß nidit der der besseren politisdien Einsidit. Nun

nehme man nodi die Tatsadie hinzu, daß die Gesellsdiaft, also

das »Volk«, besonders in unserer Zeit und namentlich in manchen

Staaten in eine große Anzahl von Parteien oder Nationalitäten

zersplittert ist, wo bleibt da der Wert der Volksabstimmung in

einer so widitigen Frage wie die Entsdieidung über Krieg und

Frieden ?

Man könnte allerdings das eine sagen, daß es weniger

demütigend ist, anstatt durdi die Laune, den Affekt oder selbst

durch die Erwägungen eines einzigen oder mehrerer Menschen

<zum Beispiel eines Parlaments) durch die »Majestät« des ganzen

Volkes in den Tod geschickt zu werden.

Dieser Trost ist beinahe etwas Reelles, kann aber niemandem

genügen. Wenn man dem Sdiwerverwundeten sagen würde:

»Ertrage deine Leiden und deine Verkrüppelung geduldig, du

bist zwar gegen deinen Willen, aber ganz wie es sich gebührt

zufolge einer Abstimmung des ganzen Volkes in den Krieg

gegangen«, so dürfte ihm das wohl seinen Zustand nur wenig

erleiditern und audi seine Wut über den an ihm verübten Zwang

kaum stillen. Wenn man ihm aber sagen könnte: »Du bist ja

freiwillig gegangen, nun mußt du die Folgen tragen, deren

möglidies Eintreten du vorher kanntest«, so ist wohl Reue nidit

ausgeschlossen, aber er wird wenigstens nicht noch den seelischen

Schmerz der Empörung zu dulden haben,- denn man ist nidit

über seine eigenen Handlungen, sondern nur über die anderer

empört.
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Mitunter wurde die Ansicht ausgesproAen, unter anderen
jviiiuiuci w

»\7r,ll«:prrJeliunf« überlassen,

von Moltke, man möge es der »Volkserziehung

sTk, an *e An, Oe.m.csAUgt in den Parlamenitn dadut*

r«";.'".*". di »an .. f'--'-x':t::sJ'iz^.
Beratung entweder nie anfangen oder nie zu c.nae k

fede S müßte die MensAheit sehr
^^^^^^-^^^/ttZ

Wege der Volkserziehung ein paz.f.st.sd.es Resultat erre.mt

""' Abgesehen davon, daß man an der Erreid,ung dieses Zieles

,4, ^;ir Methode sehr zweifeln kann, wäre es auA em

oder dem Verlust des Lebens auszusetzen.

Die großen Volksmassen wollen im Grunde nur in den

Industriellen und Politikern, das smd ^-e M-*«
J^^^

.^

-—J°Srrs2^ z^sef HuTdfrt Personen

emem großen btaat nu
j^„ Kriegsbegeisterung zu

im ganzen

«^fj;Xkwürdige ist dabei eigentliA nur das

suggerieren, und das MerKwu s
^^^^j

sdiwaAe GedäAtnis der MensAen für d.e Lad

eines Krieges, von denen sie dod. so Ott gen
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haben/ aber der Leiditsinn und der sdilummernde Trieb nadi

Gewalttätigkeit in den Mensdien erklären diese furditbare Tat«

sadie zur genüge.

Das Prinzip der Freiwilligkeit wird wohl nidit imstande

sein, soldie Leiditsinns« oder Brutaiitätsanfälle gänzlidi zu ver*

hüten, aber es wird das Gute haben, daß jeder, der sich zum
Kriegsdienst bereit erklärt, nur das Opfer seines eigenen Leidit*

Sinns oder seines eigenen Willens, seiner Urteilskraft sein wird.

Heute aber kann es vorkommen, daß eine allgemeine

krlegerisdie Volksstimme gar nidit vorhanden ist oder daß sie

künstlidi erzeugt wird oder mitunter, jedodi hödist selten, spontan

auftritt, auf die sidi dann die kriegwünsdienden Politiker stützen,

und die Folge ist jedenfalls die, daß die Militärpfliditigen — sei

es einer Kader* oder Milizarmee — zugleidi Kriegsdienstpflfiditige

werden, weil sie eben der heutigen Wehrpflidit unterworfen sind.

Und das Furditbare ist darin gelegen, daß andere es sein können,

beziehungsweise heute sind, die den Krieg wünsdien, und andere,

die dessen Opfer werden müssen.

Gemäß meinem Programm aber wird niemandem ein Zwang
angetan und, der Gereditigkeit entsprediend, jeder Ansidit

ermöglidit, sidi in der Wirkh'dikeit zu manifestieren. Es wird

wohl stets Leute, ja ganze Völker geben, die für Kriege leidit

entflammt werden: mögen sie die Folgen ihrer Affekte, ihrer

mitunter sdiönen patriotisdien Gefühle tragen! In Japan zum
Beispiel begingen viele Mütter Selbstmord, weil ihre Söhne nidit

in den Krieg gegen Rußland mitziehen durften,- ein Aufruf zum
freiwilligen Eintritt in das Heer, d. h. die Anwendung meines
Programms, hätte daher in Japan an der tatsädilidien Krieg*
führung gar nidits geändert, es hätten sidi Militärpfliditige genug
gemeldet, ja ihre Zahl wäre wahrsdieinlidi ebenso groß wie die

der heute Kriegsdienstpflfiditigen gewesen.

Um einer falsdien Auffassung meines Wehrprogramms zu
begegnen, hebe idi ausdrüdlidi nodimals hervor, daß sidi das*
selbe nur auf den Dienst im Kriege, aber nidit auf die Militär*

pflidit im Frieden bezieht. Es wurde sdion angegeben, daß sdion
darum ein Heer — Kader* oder Milizheer — vorhanden sein

soll, um einen Krieg ernsdidi und rasdi führen zu können, falls

13G
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ein solAer für notwendig angesehen wird und wenn zug e.A

Z genug Freiwillige aus diesem Heer zum Kriegsdienst me de.

Näher S die Konstruktion und auf die eventuellen we.eren

Vtue des Soldatendienstes einzugehen, ist ^-^ ^änz d. übe.

flüssie • und ich habe gar nid>ts dagegen, daß man w^

„am ntlid> preußisAe Militärsd,riftsteller gerne l;-vorheben

^

t^Z.'^^^L::^ dtM^:^ zu heb. heruf.

mmTm4nur kurzen i

geringer Anzahl kannten, und

fnlrtllle", ün;:r IndeL^ aul der preußisd>e Oberho.

Idler Bröme 1 behaupten, der Kasernendienst der Kaderarmee

L dfeÜule a er LasL«. Da iA die I-^itution der M .tar-

p ich d h. der militärisd,en Ausbildung für eventue 1
zu fuh e

Kriege beibehalte, so ist hiedurch im ^erem m.t dem Pru

j
der Freiwilligkeit des Kriegsdienstes im Grunde ^er «n s.d.

thtfge Ge anke in vollkommener Weise realisiert daß der Staat

Ich an seine eigenen Bürger und nicht an e.n M.ets- oder an

efn Sold rheer wendet. Hiedurch kann überhaupt erst de

Wehrpflid.t gegenüber Söldnerheeren tr.tt .nfolge des Zwanges
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nicht so voll hervor, wie man es erhofft/ ausgenommen der

Krieg sei so populär, daß audi bei Freiwilligkeit des Kriegs*

dienstes das Bürgerheer sidi ganz oder nahezu komplett aus der

Friedensarmee der Bürger zusammensetzen würde, d. h. nidit

geringer als das von Wehrpfliditigen wäre. Seit MacdiiavelH den

Gedanken der allgemeinen Wehrpflidit der modernen Welt ver*

kündete und ihn namentiidi dadurdi begründete, daß in den

punisdien Kriegen das Übergewidit der römisdien Bürgerheere

sidi über das punisdie Söldnertum deutlidi offenbarte, wird

immer wieder auf die Wehrlosigkeit der gemieteten Truppen

gegenüber Bürgerheeren hingewiesen,- es wird die Gesdiidite

Karthagos, der griediisdien Städte, der sizilisdien Tyrannen

angeführt, die alle Soldheere hatten und zugrunde gingen,

während z. B. Rom ursprünglidi jedes Söldnerelement aus seinem

Heere aussdiioß. Hiebei wird aber gewöhnlidi vergessen, zu

untersdieiden, oh die Söldner Angehörige fremder Staaten oder

des eigenen Staates waren. Bei Macdiiavelli war der Zwed;

seines Vorsdilags der, Itahen einig zu madien und es von den

Ausländern zu befreien, also ein politisdier,- dabei setzte er ohne

Zweifel allgemeine Zustimmung der Italiener zu seiner Tendenz

voraus/ ob aber der Wehrzwang geredit gegen den einzelnen

sei, das zu untersudien lag ihm wie seiner Zeit und liegt audi

nodi unserer Zeit ganz ferne.

Andererseits muß es offen gesagt werden, daß das System

der Anwerbung, das in der Zeit der Renaissance gebräudilidi

war, gar nidit so sdilimm war, ja, gegenüber der allgemeinen

Wehrpflidit hatte es sogar einen großen Vorzug/ nicht in

militarisier, aber in mensdilidier Beziehung. Denn damals konnten

sidi die Kriegsheere nidit so massenhaft entwid^eln, sie waren,

wie sdion Macdiiavelli hervorhebt, käuflidi und unverläßlidi, so

daß es oft gar nidit zu ernsten Sdiladiten kam und, was die

Hauptsadie ist, Doldi und Gift vertraten teilweise die Stelle der

Sdiwerter und Kanonen und sie arbeiteten nur unter den

sogenannten Spitzen des Staates, d. h. erstodien oder vergiftet zu

werden traf nidit die Leute aus dem Volk, die, wie fast immer,

ganz andere Sorgen hatten als Politik zu treiben. Sondern darin

bestand eben das Gesdiäftsrisiko jener, die aus. rastlosem Ehrgeiz

rundete ganz

-f^^n r^'^^r/ unlhelügt in gedeckter

geführt hätten, j'^'^';""'" T^„g^^ende Wehrpflichtiger, wie .ch

Stellung und rüAen
^^J^^lfM^rnhcmm, als ob es - trotz

schon oben sagte, auf SAIa**Mern her
, ^ ^^^^^

aller konstitutionellen und
repubhkan.sd.enV^^^^^^

_^^^ ^ .^^

figuren wären. Aber auA dann, ^^""
f'^f^J^^ ^^, die Wehr«

u'nd Frieden entsd.eiden, f"-
J^X/
™

„ Wehrsystems

pfliAtigen, so würde das d.e B f- ^«^^J„^„,,, ,,„,en,

„iAt .vermindern. - ^ fens sein, ihren, Staat wirklid. zu

intriguieren, noA so guten w
^^^ ^^,^^^j ^^^

nützen, für 8-''^. ^weA ^ j-
S^

^.^ deren Willen

untereinander raufen, aber anaere

niAt in den Tod sdiicken.

• J»r Kriecsfraire das allgemeine Wohl
Wollen wir nun '"

f^^

^negtag
f^^^^^aren Gesetz»

derMensAen imOegen zu den ej
^^.^^^^

gebungen s.diern, so müssen w.r ^^ j^^

Itaate dahin ^orrigiegn; daß er -- «
„ .^ndelt

^*"^^ f ,b^frod> oTgreSe Feldzüge niemals so viel

uns durd. selbst nod, so s. g
^^^^ Beraubung unseres

Gutes erweisen kann^ »1 also unserer physisAen Inte-

Lebens oder unserer Gesundhet, ako unser P y
^^^^^

grität, im Kriegsfalle Böses tut. t-r
bestimmten

^""^"frn^tCXÄ^r^ s.. von uns

welAer Form immer, bekommen, irgena ,em

dienst zu zwingen.
_ ^^^^^ GereAtigkeit

:

Es ist daher nur eme frage oe
^^^ Kriegslustigen

einzelnen Soldaten.
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Vom Heerwesen und vom Kriegsdienst in dem gesitteten

Zukunftsstaat.

In einem gesitteten Staate, in dessen sämtlidien Institutionen

demnach die hödiste Wertsdiätzung einer jeden mensdilidien

Existenz zu Tage treten und beriidtsiditigt werden muß, darf

also niemand gezwungen werden, sein Leben oder seine Gesund-

heit in einem Kriege zu opfern oder zu riskieren. Es werden

daher im Kriegsfälle nur jene zu den Waffen greifen, die, und

zwar in dem eben vorhandenen Falle, freiwillig sidi dazu bereit

erklären, ihre physisdie Existenz oder ihre Gesundheit für die

Erreidiung irgend eines Zieles zu opfern, das ohne Gewalt

gegen Angehörige anderer Völker oder Staaten nidit zu

erreidien wäre.

Es hat also die faktisdie Verwendung der fcriegstüditigen

Mannsdiaft durdiaus nidit mehr kraft einer Ordre, käme sie

von wem immer, einzutreten, sondern: Wenn die leitenden

Personen einen Krieg für angezeigt halten, so ist ein Plebiszit

zu veranstalten, nämlidi ein Aufruf an das Volk, Männer und

Frauen, zu riditen, begleitet von einem deutlich abgefaßten,

eventuell mit Auszügen aus politisdien AktenstüAen belegten

Expose. Daraus soll, besonders nadi öffentlidien Debatten

darüber, jeder — halbwegs Intelligente — entnehmen können,

wie die Dinge liegen, wie der bedrohlidie Zustand entstanden

sei und aus der im Expose ebenfalls enthaltenen Darstellung

soll man sdiließen können, was für gute oder sdilimme Folgen

bei Führung und bei Unterlassung dieses beabsiditigten Krieges

wahrsdieinlidi zu erwarten seien.

Dieser Sdiritt an das gesamte Volk soll nidit deswegen

gesdiehen, weil es von der Politik mehr versteht als irgend

jemand anderer, als etwa die führenden Politiker, sondern weil

viele Konsequenzen eines Krieges das ganze Volk treffen, dieses

also sein Einverständnis hiezu ausdrüdtlid» erklären, also gehört

werden muß. Wie wir jetzt sdion wissen, genügt das aber nodi

lange nidit.

Die Forderung, in dem Kriegsaufruf audi die mutmaßlidien

sdilimmen Folgen der beabsiditigten Kriegführung und besonders
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11 Mi^^orlaee - wenigstens nadi allen widitigeren

einer eventuellen Nicd^^^a^^^ g
^^^^ ^^ ,^„„

Beziehungen - .^"^7;;^"' '''/,, j^n Staatsangehörigen und

wäre eine gewissenlose bopperei, a
^^

Wehrfähigen bloß das mitzuteilen, was ur den
p

beabsiditigenden Krieg spridit wenn "•*; -^ as,^

^J^^^^
denselben spridit. Also n.dit nur ^^'"^ P^

^me, Lästige

sdiaftlidien Folgen, sondern ^"*,
^^^^^^"^"„^d j,, speziellen

und SdireAlidic jedes Krieges "^^^^^^^^ ,,, ^^LrXsi.^^

Unternehmung insbesondere f"^/^X . tuf dem Kriegssd.au-

Verhältnisse oder der Terrainbesdiaffenhe.t aut de S
^^^^^

platze, dürfen nidit --diwiegen werden^ Es muß
^^^

dingt als Anhang zu dem Aufru nebst ^ej^^^^^
Kriegs-

eine durdi Illustrationen
-^-Jjf^.f^Jtwu 'düngen der so

g.euel, der ^-^^^^^'^:^^^oZ^^^^^. sowie der für

oft geradezu sadilidi notwendigen
Mensdien

die Kriegführung überflussigen, aber d n
^^.^^^^

innewohnenden Bestialitäten,
^^l^^^,^^lro\V,^r., ausge-

der feindlidien Truppen oder der feÄn
^^^^^ ^^^^^

setzt ist, mitgegeben werden^ AhnliA
J^ ^^^^ „.

mandimal die F"^<lensgesellsd.af en^n oftent
^^^^^^^^

jedod. mit verhältnismäßig genng^m^I^^^^^^^^
^

sind nur selten Soldaten in s°'*^"
andererseits verraudit

ja der Besud. ist ihnen meistens
^^'^^'fj^^^^^^ ,3„gst, bis

'der Eindrudc soldier D-'^"""«- - ^
^t ?^^^^^^ des

es zu einem Kriege kommt^
^.^""„d 'überdies die Folgen

Eintritts in das Kriegsheer herrscht jj
"ber

^^^ ^.^

davon redit ansdiaulid. vorgeführt wjde" so
^^^

gewandteste Argumentation m ^nm Au -f se

^^^^

L leidit imstande -"' /;f^7^S Ir Redakteure jenes

selbst bei ehdidister pohtisdie Abs At^

„„heilvollen Entsdiluß

Aufrufs zu e'"-'^f^-S%dl d7.:;tenden Politiker nicht

zu veranlassen. So ten sim )

^rgumcmation durdi

dazu hergeben wollen, die K^^f' '^^^
^^^p jj, Gesellsdiaft

Beigabe jenes Anhangs zu sAw die" - - «
„^^„^ jie die

selbst dafür ^-«en. durch V«b«^^^^ S
f^^.^.„.g,„

Z^^^ atrotStLaus, jedenfalls
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gegeben werden muß, also selbst dann, wenn es sidi um eine

nocfi so populäre, oder zu den ansdieinend edelsten Zwecken

beabsiditigte Kriegsunternehmung handeln sollte.

Diese Staatssdirift ist, wie man wohl einsieht, eine

Angelegenheit von höchster Bedeutung: idi halte die Ausarbeitung,

und zwar die gewissenhafteste Ausarbeitung derselben für die

widitigste aller Aufgaben, denen sidi eine Staatskanzlei über-

haupt unterziehen kann. Man braudit nur daran zu denken,

daß auf Grund eines soldien Dokuments jeder einzelne Wehr*

fähige, zusammen also Hunderttausende, ja Millionen von

Mensdien über sidi selbst das Todesurteil oder die Todes*

bedrohung aussprechen sollen. Man muß daher hiebei eine nocfi

weitaus größere Gewissenhaftigkeit üben, als bei Abfassung der

Justizakte an das Staatsoberhaupt wegen der Begnadigung

eines zum Tode verurteilten Verbrediers..

Ganz gewiß wird beinahe jeder Wehrfähige jenen Kriegs*

aufruf, der ja audi an ihn ergeht, mit nidit geringer Aufmerk*

samkeit lesen — falls er überhaupt zu lesen und wenigstens

einigermaßen die öffentlidien Reden und Debatten darüber zu

verstehen imstande ist. Ja, jeder Wehrkandidat wird wahr-

sdieinlidi in seinem ganzen Leben kein Sdiriftstüd mit soldier

Vorsidit studieren wie jenes Expose, das ihm die Gründe

darlegt, aus denen er sidi entsdiließen soll, seine Existenz zu

riskieren! Und er wird wohl, da es sidi um so Großes handelt,

gründlidi nachdenken und eventuell sidi auch Rat erholen, ob

zum Beispiel die Phrase von der »Verteidigung des Vaterlandes«

oder des »Sdiutzes von Haus und Hof«, die gewöhnlidi in den

Wehrordnungen angewendet wird, in dem speziellen Falle nidit

eine bloße Verdunkelung der tatsädilidien Vorgänge, der Intriguen

der Politiker oder der Angehörigen der Dynastien oder über*

spannter Parteiführer oder was überhaupt von den gegebenen

Gründen für die beabsiditigte Kriegsunternehmung zu halten

sei. Vergessen wir nidit, daß die allerwenigsten Kriege der

ganzen Weltgesdiidite wirklich zum Zwede der Verteidigung

des Vaterlandes unternommen wurden,- auf der angegriffenen

Seite war es wohl — und audi das nidit immer — oft eine

wirklidie Verteidigung, sie wurde ihr aber eben durdi die

Anschein einer bloßen Verteidigung verlieh.

Will oder kann der Armeeangehörige i-- Krie^^^^^^^^^^

„i*t1 lange prüfen, viel.eidjt aud. „iej^and. um A fkl.ungen

ersuAen, sondern ist entsAlossen s.A au
^^^^^ ^^

wir nicht. ^

gemaAt. Man wendet s.A ,a ^
^„""„„d j.a handelt es siA

Abgeordnete gewählt --'l-;f^"J",t unbedeutende Dinge:

hiebei in letzer Instanz zume.st ""> re^t.v
^^^^^^^

um geringfügige Nuancen der Vetong-^ ^^^^^^ ^.^

fragen oder SpraAenfragcn und dergle Ae„^
^^^^^^^

<konstitutionen Gesinnte) daß ube^ ^otAe F gJ
SX^w^nffar-tse^der »ene Angelegenheit sollen

totsdilagen lassen? , yn^ Männer

NaA einer ^^^-^:^^;1XrZ^ior,.n, ob es

und Frauen, zu e.ner Abst~ng
^^^^„.^.iert. Diese

den beabsiAtigten K"eg ^"n_^<« o^" P
j^ j^ sAon

Volksabstimmung ist

''-^lXlS'j^^::^Lt, niAt nur für

oben Hervorgehoben wurde für de A g
^^^^ ^^^^^^^^„

die Kombattanten, sAUmme rc^ge
^ ^^.^^„ Krieger, vor

von den versAiedenen Exzessen der temd
^^^^^^^

denen man kaum je siAer sem -^d -Ibst w
^^^ ^^^^^^^

reAtnoA so sehr vervollkommnet wäre, so w
^^^^^„^„

alle Angehörigen der getöteten oder der g
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Krieger großem Kummer ausgesetzt,, es werden femer viele

wertvolle Individuen aus allen Berufen verniditet und es entsteht

notwendigerweise audi durdi jeden Krieg eine bedeutende wirt*

sdiaftlidie Störung. Deshalb soll vor allem die gesamte Bevölkerung

sidi darüber ausspredien, ob sie gesonnen ist, sidi durdi den

beabsiditigten Krieg allen diesen Übelständen auszusetzen

oder nidit.

Da der Kriegsaufruf nun vor dieser Volksabstimmung der

privaten und öffentlidien Diskussion unterzogen werden soll, so

haben audi die Heeresangehörigen selbst Gelegenheit, sidi über

das Für und Gegen des Kriegsaufrufs gründlidi zu instruieren.

Fällt das Referendum negativ aus, so erfolgt kein weiterer

Aufruf an die Soldaten und die ganze Kriegsabsidit fällt ins

Wasser,, wenn es für den Krieg lautet, so schreitet man zum

Aufruf an die Heeresangehörigen, das sind die Angehörigen

der militärisdi ausgebildeten Miliz* oder Kader^Armee.

Keinesfalls darf der Appell an die Soldaten vor dem

Referendum oder ohne ein soldies Referendum stattfinden.

Bei dem Vorgange, die Freiwilligen <aus den Reihen der

Militärpfliditigen) für einen beabsiditigten Krieg zur Anmeldung

aufzurufen, wäre wohl nodi eine besondere Vorsiditmaßregel

angezeigt. Es sollte nämlidi eine zweimalige Aufforderung

angeordnet werden in der Art, daß nadi Verbreitung des

Aufrufs eine vorläufige und eine Zeit <zum Beispiel adit Tage)

nadiher erst die definitive Anmeldung abverlangt würde. Der

Grund hiefür ist der, daß so mandier in der ersten Aufwallung,

zum Beispiel infolge eines gesdiidt stilisierten Manifestes, sidi

freiwillig melden und bald darauf bei ruhigerer Überlegung es

bereuen würde. Eine soldie Vorsidit wurde sdion im Jahre 1851

von den Chartisten in England gefordert, und zwar spradien sie,

wie Lothar B u c h e r in seinem Werke über den Parlamentarismus

mitteilt, den Grundsatz aus: »Keine Werbung ist verbindlidi,

wenn der Angeworbene seine Erklärung nidit frühestens nadi

adit Tagen vor der bürgerlidien Behörde wiederholt.«

Bezüglidi der Abgabe dieser Untersdiriften, d. h. der

Erklärungen des freiwilligen Kriegsdienstes, wäre es zwedi-

mäßig, die Bestimmung zu treffen, daß sie nie in Versammlungen
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Sn von Reden in Gegenwan .ah.re.Aer Personen, se.ne

Erklärung an das Kricgsministerium oder an e.ne andere h.efur

bestimmte Stelle, Behörde absende.

e

Wer von den Heeresangebörigen durch seine Unter^Arift

-.xrr 1 A^li-^r'tort AcT Wird aadurui aii>

Staat weiter kein Redit, auA nidit das Keat

gSsal als Ersatz für den Kriegsdienst, zu erheben.

Die Listen der Freiv^illigen gehen an
f^^^'l^^;^;^ ^^^

t'tgeXn ;Jn beabsiditigten Krieg zu führen oder n.d>t.

Wenn ein K*g .i«.,*
''"/f'S'Vo';;! «rt'

Staat zu erwarten. Da ''j'""^^ "."
^. -^ Referendum

aufwerfen : «Wie kommen denn ^^ <=3"' j'^ 2 allgemeinen

,egen eine Kne.führ^snm^^^^^^^^^
^J^^^^ ,,

Früdite des Steges ebenso m. z g Antwort:

den Krieg befürworteten?« Daraulautet <1

^^^^^^

,Wle kommen bei
^"-j;itm;egfn dasselbe gestimmt

nehmens jene, die m dem R«*"^"*^T. %l „g^^en Staat treffen,

hatten, dazu, die schlimmen Folgen, d. da. ganze
^^

ebenso mitzutragen, wie d.e an dem K ege ^
\^^^^^^^

darf daher keine Partei der andc en

JJ^^J besAweren,

maAen. Andererseits wird
^'*,~lderTruppen in irgend

wenn die siegreid. «^er gesd> agcn he mkehrenden 1 PP
^^^^^^

einer Weise durd. Geldbetrage T.tel o<k^^^^^^-^^^
^,,den.

zugungen <die niemanden sAad.gen oder verletzen;
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Es kann vorkommen, daß, wenn sidi zu wenige Freiwillige

melden und infolgedessen kein Krieg geführt werden kann, der

gegnerisdie Staat umso aggressiver auftritt,- dann stünde natürlidi

nidits im Wege, es mit einem neuerlidien Aufruf zu versudien.

Hat aber audi dieser kein genügendes Ergebnis, so wäre dadurdi

bewiesen, daß die Mehrzahl der Wehrkandidaten — die eben

allein es sind, die ihre Haut zu Markte tragen — einen

selbst demütigenden Frieden oder überhaupt einen Verzidit auf

das durdi einen Krieg zu erreichende Ziel <zum Beispiel eine

Eroberung, einen Handelsvertrag, die Unterstützung von

Religionsgenossen oder Ausbreitung irgend einer Konfession,

sogar die Verteidigung des eigenen Staates usw.) dem

Opfer ihrer physischen Existenz vorziehen. Meldet sidi aber

eine so große Anzahl von Wehrpfliditigen zum Kriegsdienst,

daß die leitenden militärisdien Fadimänner einen Krieg für

aussicbtsvoll halten, so wird er wohl geführt werden. Die

Möglidikeit eines solchen Ausfalls der Abstimmung unter den

Militärpfliditigen muß aber offenbar für die Heeresvorbereitungen

bestimmend sein, denn wenn ein solcher Ernstfall eintritt, so

muß alles bezüglidi der Ausbildung der Wehrfähigen, ihrer

Bewaffnung, der Lebensmittelvorräte usw. schon so getroffen

worden sein, daß sie im Momente der Mobilmachung dem

Freiwilligenheere eine siegverheißendeKriegführung möglich machen.

Ohne Zweifel wird nad\ Durdiführung meines militärischen

Programms das Kriegführen, namentlidi zu Anfang, ein

schwierigeres Gesdiäft sein als heutzutage.

Sdion das Mobilisieren wird durdi die Vorbereitungen

zur Volksabstimmung und in geringerem Grade nadiher audi

<lurdi die unumgänglidie Abstimmung der Wehrfähigen sehr

verzögert. Ferner kann eine Sdiwierigkeit im Aufbau der Feld-

armee dadurch entstehen, daß man erstens die absolute Größe

derselben, d. h. die Anzahl der Freiwilligen, erst im letzten

Moment erfährt, und zweitens, daß man audh die relativen

Zahlen der Mannsdiaft für die einzelnen Waffengattungen nidit

vorher kennt, so daß hödistwahrsdieinlidi das Verhältnis der

einzelnen Truppenkategorien untereinander nidit nadi den

Berechnungen der Fadileute ausfallen dürfte.

I

Staaten eingeführt w^r^ de a^e^
^^

^^^^ ^,^ Erschwerungen

alle gelten, also durch s e m gie
^.^^^

auftreten würden.
^^^^^^^:fjt:L!Z zeigen, daß man

Voraussetzungen absiditUch nimt m<i

auch ohne sie ganz gut Kri^eg
^"''''"."f 'diese SAwierigkeiten

Pc handelt sid> also darum, sidi auf diese acnwie x
Es handelt sim

j Mobilisierung durch d.e

einzuriAten. Was d.e

y"!°f''";« ^^^ „id,ts im Wege, sie

beiden Abstimmungen betnff^ so^^ehn
^^^ diplomatisAen

zeitig genug, d, h. no
bewogen

Kampagne durAzuführen. Wenn ^e t^egner
^^^^^^^^^

werden sollte, sofort einzugre.fen so hat er^

^^^,,,,^,„

infolge seines Wehrg-etze^^„
t^ifd. n u sehr aussAlag»

Vorsprung, dagegen ,edoA den '"°'^''''"^"
_„„_enen Soldaten

.ebe^denNaAteil, mit -^2^1' faßsirdie moralisAe

ins Feld zu rüdcen, und .d> stelle tn.rv,
^^^^^ ^^

Energie solAer Krieger zu
^^^^^^''^^u Hilfstruppen

verhalten dürfte, wie jene von Söldnern oder

zu freien und staatsbewußten Manne n^
^^^^^

Die andere SAwierigke.t, namhj das mogU

K„t„is der einzelnen ^^a^Aa tTprllnsteiten vieU

behoben werden, daß de Manns*att
g j^^f,f3„e ein

zeitiger als heute ausgebildet wurc^e, ^-.t .m
_^^^^^ ^^^^„^

Teil zur Ausfüllung der Ludcen in eme
^^^

gattung verwendet -r^^ .
''jX^^i^^ JmA viele aber zur

Beispiel zu --'« ^^eute "r d e I^^^^^^^^^^

^^ ,^^^^„ ,,,

Artillerie gemeldet hatten, eme gew

Fußtruppe übersetzt würde.
;^ j^j

Daß die Kriegsfadjmanner
f^^^^^^^^^^ Maßnahmen

Freiwilligkeitssystem einleben

""^^'^Jj^"Ständen treffen

far eine Kriegführung --^^«713 Regieren mit einer

werden, steht m.r außer Ewe.tel^

^ ^bsolutistisdie Regiment

Volksvertretung ist ^^y^'S^.^XrBeSJerungszustand könne

- Cavour sagte analog
."'l'^rben S sog^r sehr selbst-

jeder Esel regieren - und doA
^f^"

^'*
.^;°^„„,i,e„ Prinzip

herrliA gewesene MonarAen -«
<l;!f^^^^^^^^^^^^^^ Umsomehr

StS;:;i-
1^ ientläe^- dfs FreiwiUigkeits.

System gelingen.
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In letzter Instanz jedoch muß ausdrücklidh und immer
wieder hervorgehoben werden, daß kriegstechnisdie oder irgend

weldie andere Konsequenzen meines Programms, die das Kriege

führen ersdiweren könnten, durdiaus keine Bedeutung gegenüber

dem Freiwilligkeitsprinzip selbst beansprudien dürfen.

Allerdings, wie mir die Erfahrung zeigte, fühlt sidi beinahe

jeder, der dieses Prinzip seiner Beurteilung unterzieht, sofort

gewissermaßen als Kriegsminister oder Generalstabsdief, oder als

edlerer Patriot, oder als objektiver Staatsmann und hält sidi für

berufen, von einem soldien Standpunkt aus — frei von jeder

ethisdien Empfindung — nidit nur alle möglidien Einwendungen
zu erheben, sondern sie, und zwar audi die kleinlidisten, für

entsdieidend zu halten, indem seine Beurteilung mehr oder

weniger unbewußt davon ausgeht, daß man durdiaus das Krieg-

führen als die oberste Notwendigkeit und alles andere dagegen

als sekundär ansehen müsse.

Demgegenüber sei wiederholt hervorgehoben, daß hier im

Gegenteil als oberstes Prinzip die freie Entsdieidung jedes Mensdien

über das Opfer seines Lebens aufgestellt wird, vor weldiem Grunde
satz alles andere, also audi das Kriegführen zurüd^treten muß.

Sollte sidi ergeben, daß die freiwilligen Krieger oder ein

Teil der nidit militärpfliditigen Bevölkerung gegen die nidit*

angemeldeten Wehrfähigen sidi entrüsten und etwa audi empören,

weil jene einen Krieg in dem besonderen Falle für die

Allgemeinheit notwendig halten, so wäre das wohl eine

Katastrophe, die aber ebenfalls nidit dazu führen darf, das

Freiwilligkeitsprinzip außer Wirksamkeit zu setzen. Die Folge

eines soldien Zwistes und Bürgerkrieges wäre ja nur die, daß

eine Revolte und Verwirrung entstünde, die nur dem Feinde

zustatten käme, so daß man gar bald einsehen würde, es sei

immer nodi das beste, niemanden zum Kriegsdienst zu zwingen.

Kein Mensdi hat ja audi nur entfernt das Redit oder das Privilegium,

seine eigene Beurteilung einer politisdien Situation als entsdieidend

für das Lebensopfer eines anderen anzusehen. Versudit man es

aberdennodi, so hat dieser andere das>Redit, einen soldien Versudi

als Attentat auf sein Leben anzusehen und sidi danadi zu benehmen.

Man sieht aus allem Bisherigen, daß das Heerwesen audi

in einem Staate mit freiwilligem Kriegsdienst sehr ernst genon^^.en

werden kann und daß der Sinn der von mir geforderten Em-

riAtung, niemanden zum Kriege zwingen zu dürfen, durAaus

„iX der ist, jeden Krieg unmögliA zu maAen oder jede Krieg-

führung als etwas Niedriges, VeräAtliches anzusehen. Der ew.ge

Fri de wäre wohl zu wünschen - iA spreje von se.nen

angeblichen Nachteilen an anderer Stelle ^ und wenn er ste

Tu bewahren wäre, so müßte man ihn gewiß als d.e groß

Wohltat ansehen, weil er ja die VerniAtung von Menschenleben

verhindern würde. Bevor jenes hohe Ziel des ew.gen Fne^e

erreiAt wird, woran man ja mit vielem Grunde zwe.feln

ka„r muß aber jedenfalls wenigstens das erreiAt werden

5

daß jeder Zwang zum Kriegsdienst ausgesAlossen wird und daß

11 es jedem einzelnen überläßt, die Argumente e.nes Aufrufs

1 "um Kriege als für ihn bestimmend zum Eintritt ins Kr.egsheer

ZU halten oder audi nidit. ..

Allerdings kann es aber doA Fälle geben, in denen selbst

< ethisA hoAgesinnte, also das Leben von MensAen hoAsAatzende

M nner ke nen Frieden, sondern Krieg - natürl.A nur nnt

Fre^illigen - wünsAen und eventuell ihn auA m.tmaAen^So

^r e/siA um die Verteidigung der Freiheit im ebenen S aa^

oder aufWunsA eines grausam unterdruAten Volkes nach

Befreiung von seiner^ BedrüAern handelt.

•

HöAst merkwürdig ist es, wie leiAt man -*
^^^Jf,

doA so unbestimmte Phrase von der »Verteidigung des Vater

landes. blenden ließ und dadurA die allgemeine Wehrpfl.At so

hoA stel e, sie als selbstverständllA und, wie namentl.A

Setarthorst in seinem Entwurf für die Bildung einer Reserv -

armee den Waffendienst, d. i. den Kriegsdienst als .EhrenreAt.

anTah ÄhnliA wie im preußisAen Kantonregleniem von .79^

et SAarnhorst als ^ . den Satz auf: .Alle Bewohner des

Staates sind geborene Verteidiger d"-'"^-'!.
. 7;^'

^^^^^^^^^

deutsAen Befreiungskriege konnte eine solAe Ans.At S^'^^^^

ersAeinen. SAarnhorst und seine G-innungsgenossen ha« n n

J
das eine Ziel vor Augen, DeutsAland von der P--<'h-rsAaft

zu befreien. Aber als allgemein gültig darf man d.esen batz
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nidit hinstellen, denn, wie sdion früher hervorgehoben wurde,

nidit immer werden Kriege zur Verteidigung geführt,- ferner darf

die Entsdieidung hierüber niemand anderem als dem eventuellen

Opfer derselben überlassen bleiben, und endlidi ist es sogar im

Falle einer wirklidien Verteidigung möglidi, daß sehr viele

Angehörige der Armee eine Niederlage des eigenen Staates

herbeiwünsdien / entweder weil sie mit seinen Institutionen unzu-

frieden sind und jene des Gegners herbeiwünsdien oder weil sie

sidi mit der ihr gleidien oder stammverwandten Nationalität

des gegnerisdien Staates gerne vereinigen möditen oder aus

irgendweldien anderen Gründen. Wir sehen nadi allem, daß der

Ausdrud^ »Verteidigung des Vaterlandes« ein Mausefallen*

argument und keine Reditfertigung der allgemeinen Wehr*

pflidit ist.

Mitunter wird zugunsten des Wehrzwanges auf die alte

Gesdiidite, mitunter auf Ansiditen der Staatsmänner oder Philo*

sophen hingewiesen. Allein in allen diesen Fällen lag eine Ansidit

von der Omnipotenz des Staates gegenüber dem Individuum

zugrunde, die wir nidit mehr akzeptieren können. Es ist über*

flüssig zu bemerken, weil es zu bekannt ist, daß wir heute über*

haupt die staatsreditlidien Ansiditen der Griedien und Römer

verwerfen. Und wenn audi so bedeutende Geister wie

Macchiavelli und Spinoza, auf die sidi unter anderen

Treitschke beruft, den Gedanken der allgemeinen Wehrpflidit

verteidigen, so kann oder besser gesagt soll uns das dodi nidit

dazu bewegen, Mensdien den Ansiditen anderer zuliebe ^ diese

anderen mögen Monardien, Minister, Parlamente oder nodi so

große Majoritäten der Bevölkerung sein '— töten zu lassen, d. h. den

Zwang zum Kriegsdienst aufredit zu halten.

Diese »Ansiditen anderer« können sehr mannigfaltiger

Natur sein, sie können politisdie, sie können nationalistisdie,

volkswirtsdiaftlidie, ja — so sonderbar das in unserer Zeit nodi

ersdieint '^ sie können audi religiöse oder spezifisdi konfessionelle

sein. Viel mehr Kriege, als in der Öffentlidikeit bekannt ist,

wurden hauptsädilidi durdi geisdidie Vertreter positiver Religionen

gesdiürt und an den maßgebenden Orten zur Entsdiließung

gebradit/ um nur den bedeutendsten Fall der neueren Zeit zu
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nennen, so war ja der deutsch-französisAe Krieg des Jahres .870

ein hauptsäAlidi von den Klerikalen angezettelter Krieg.

Wir verlangen hier, daß es jedem einzelnen Wehrfähigen

zustehen solle, siA für oder gegen eine von den politisAen und

militärisd>en FaAmännern beabsiAtigte und befürwortete Kr.egs-

Unternehmung zu entsdieiden.
j n J„r

So sehr man nun mit Redit einwenden kann daß de

gewöhnlid>e Mensd,, also auA der WehrpfliAtige, der Regel

La niAt so einsiAtig sein wird wie die FaAmänner oder gar

wie große Genies, z.B. Napoleon oder Fr.edr.ch der

Große, welAe die politisAen Angelegenheiten le.ten, so kann

man andererseits entgegenhalten, daß die FaAmänner s.A sAon

sehr oft geirrt haben, daß sie meistens untereinander n.At einig

oder daß sie häufig unehrliA sind, ja in frivoler Weise zu

Kr gen treiben, und daß ferner - von allem diesen abgesehen

^ es ungleiA notwendiger ist, daß )-<!"
|"t'<>"r;"/f!«^

seiner physisAen Existenz selbständig entsAeidet, als daß wirkliA

"Sd ein staatliAer Vorteil erreiAt wird, der - ausgenommen

dfe Existenz der Bevölkerung - immer und immer weit weniger

w^tig ist als ein MensAenleben. Was bedeuten denn noA so

Troße Erweiterunge» des Staatsgebietes oder noA so günstige

Handelsvorteile und dergleiAen gegenüber der Pj/^'^* "

Existenz auA nur eines einzigen Individuums, das leben wilü

lo gut teder Kranke seine Einwilligung zu einer lebensgefahrliAen

Operation verweigern kann, obwohl die tüAtigsten Arzte, also

^Ave ständige ihm dazu raten, so muß jedes wehrfähige

LSI dl VollmaAt haben, „iAt zu dem Opfer bereit zu

se?n das selbst die saAverständigsten Politiker von ihm

verlangen. ^

Andererseits kann es auA vorkommen, daß von den

Wehrfähigen ein Krieg gewünsAt wird, daß z. B. eine maAt^e

Volksstimmung kriegerisA aufflammt, die siA auA ^-
j^ ;

fähigen bemäAtigt und diese nun von den ^-^^Z^^Z
eine Kriegsunternehmung verlangen. Dann w rden die leitenden

FaAmänner ihre AnsiAten über ZweAmäßigkeit und über die

2Sen AussiAten dieses Krieges äußern. Sollten sie zu-
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stimmen, so wird der Krieg j^eführt,- wenn nidit, so ist es doch
möglidi, daß sie von der Volksleidenschaft wider ihre eigene

Einsicht zum Kriege getrieben werden, falls sie nidit ihre Stellen

aufgeben, um jeder Verantwortung enthoben zu sein. Sollten

dann die Sachen noch so schlimm ausfallen, so war es dodi der
eigene Wille, der jeden Angehörigen der Armee ins Unglück
stürzte, und der Grundgedanke unseres Vorschlages ist ja eben
der einer allseitigen Gerechtigkeit: Jeder soll nach seinem Gut*
dünken über sein Leben oder seine Gesundheit entscheiden

können.

Wie wird mein Programm der Freiwilligkeit 6es Kriegs*

dienstes in einem Falle wie dem folgenden durchgeführt?

Im Jahre 1908 entwickelte sidi ein immer heftigerer

Antagonismus zwischen dem Königreich Serbien und der

österreichisdi^ungarischen Monarchie. Es zeigte sich von allem

Anfang an, daß Serbien infolge der Annexion Bosniens durch

Österreich^Ungarn den Krieg wollte. Österreich traf daher

entsprediende militärische Vorsiditsmaßregeln und mehrere Monate
lang befanden sidi seine Soldaten in Bosnien und namentlidi an
der bosnisdi^serbisdien Grenze auf dem Kriegsfuß,- sie mußten
dort ^ im Winter und in den Gebirgen -- patrouillieren und
jeden Augenblick gewärtig sein, von serbisdien Guerillabanden

angegriffen zu werden. Der Krieg war also noch nidit erklärt,

aber die Situation der Soldaten war bereits nahezu die eines

wirklidien Kriegsbeginnes und konnte jeden Augenblick in aller

Form die eines faktisdien Krieges werden. Wie soll nun dem
Freiwilligkeitsprinzip in einem solchen Falle eines drohenden

Krieges Genüge geschehen ?

Ich glaube in der Weise, da^ die Regierung österreidis <das

heißt allgemein des bedrohten Staates) von allem Anfang an,

wenn die Situation gespannt wird, eine Umfrage, respektive einen

Aufruf an die Bevölkerung und an die Armee riditet, damit

sich alle jene melden, die eventuell zum Kriegsdienst bereit wären.

Es steht nichts im Wege, wenn die Veranlassung zum Krieg-

führen später eine stärkere wird, eine nochmalige Umfrage zu
halten, um vielleicht mehr Freiwillige zu bekommen, als sich in

der anfänglidi noch weniger drohenden Sachlage angemeldet

hatten. Natürlich ist die Dislokation von Soldaten nach den
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,'U A t.n Orten erst nadi dem Einiauf der Anmeldungen

Eine wichtige Frage ist die folgende :
Was sollen wir

tiine wimtige s
Armee bei inneren Unruhen

bezüglidi der Verwendung der Armee Dei

^"'"Tn"linem Wehrsystem können die Soldaten obwohl sie

-S^T; ^rr?^ S: Senden P.^^^^

melden wollen. Nun aber "^^men w>r an ^«^^
^ J „

j R A:^ Pvpkutive, das Staatsoberhaupt oder aer n-ucs
daß die ^'^^''"'"'^'

2ivil- oder Militärbeamter irgend emes

„J von
^»™/™°''L* „„„,,„ .i„en, w,l*.r A,. .,g.»J

*' " "; trirv,'™rri«Ä"
vergehen solle, weil nahe V^^^^"

Frankreidi wollte

TerzL ?r Hai., .... ... .""- '»- "" "•*
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sdiießen.« Man könnte ihn sdiwerlidi deswegen strafen,- denn

heute würde sidi kein Staatsmann erlauben, von einem Staats-

bürger zu verlangen, er möge z. B. seinen Vater töten, weil

dessen Tod — angenommener Weise ^ den Staat vor einem

großen Unheil bewahren würde,- derlei brädite nur religiöser

Fanatismus zustande, wie z. B. Calvin jemanden gezwungen
haben soll, die eigene Mutter als Hexe zu verbrennen. Der*
gleidien ist nun aber für den einzelnen Soldaten wohl ein sehr

starkes Argument, im großen aber dodi nidit anwendbar,- denn

entweder können alle sagen, sie sähen ihre Mutter oder ihren

Vater usw. in dem Haufen, selbst wenn es gar nidit wahr
wäre, oder alle können sagen : Wir betraditen alle Staatsgenossen

<vielleidit audi: alle Mensdien) als Bruder.

Man könnte meinen, es gäbe Fälle, in denen gar kein Bedenken
obwalten könne, daß man gewaltsam vorgehen müsse, so daß

jeder scfion von selbst bereit sein würde, »zu sdiießen«. Das
wäre bei rein anardiistisdien Unruhen der Fall, d. h. soldien,

in denen Leben und Eigentum gefährdet wären, es gesdiehe

das aus weldier Ursadie immer. Aber selbst solche Angriffe auf

Leben und Eigentum können höhere politisdie oder soziale

Ursadien haben, so daß man es nidit immer bei soldien Exzessen

mit sogenannten »gemeinen« Motiven zu tun hätte und es sogar

sein könnte, daß die kommandierten Soldaten überlaufen. Alles

dieses zusammengenommen, halte idi folgende Lösung des

Problems für die riditige: Die Soldaten dürfen audi bei inneren

Unruhen nidit zum Einsdireiten gezwungen werden ,- sie können

dazu aufgefordert werden, allein, wer nidit mittun will, dem
muß es frei stehen. Und sollte die Gesellsdiaft befurditen, daß

auf diese Weise kein genügender Sdiutz vor Revolten vorhanden

wäre, SQ möge eine allgemeine Volksbewaffnung eingeführt,

eventuell eine bürgerliche Miliz, eine Bürgerwehr erriditet werden,

der alle Tauglidien über dem militärpfliditigen Alter angehören.

Im Falle der Gefahr mögen Freiwillige dieser Miliz — jedes

Mitglied hat sein Gewehr im Hause — einsdireiten, also dem
freiwilligen Teile des stehenden Heeres zu Hilfe kommen. Und
da audi für diese Miliz das Prinzip der Freiwilligkeit gelten

muß, so wird sidi in jedem einzelnen Falle soldier Unruhen das

Resultat des Kampfes darnadi riditen, auf weldier Seite sidi die

überwiegende Zahl oder Kraft befindet. Von der Art der

Beuneüun, des Falles ^ ^fj^^^^^^S^
Seiten abhängen, es w.rd ^f t" idl S. an der Nieder-

in vollstem Maße genügt. Wenn v.e e

^J ^^^^.^

sAlagung des Aufstandes bcte^g-, soW
^ ^^ ^^^^^

sein, daß wenigstens .n «^^^ ^•"""^^^ ^^ j^r Methode des

KLtÄ'Ädisr
r" i einverstanden ist und

-nrne Z-^el lassen^^^Fälle ^^^^^^^ZT^
meinen hier gegebenen Vors*lag

gered.teren.

Würde, allein '* ^^erl" wTaT mad,en zu können, lege

Wer glaubt, emen böseren

J

8
^^^^ ^^. .^^^^ ^^,^^„

ihn vor, « möge aber bedenKe^
aufgefunden werden

Vorsd>lage besondere Falle

^'^_^f'"J^^^^^i^eflommenheit
gegen-

können und daß eine vollkommene Unvomng ^^.^^^^^

Über -fständisjen Bewegu^ngen, seb^^^
^^ ^^^ ^,^^

Exzessen, nur durdi d^^ ^""^'P. ^''. „„

wie für die Miliz gewahrt werden kann.

Allgeme ne ^Wf^^^^^^
der erwachsenen

jedem speziellen Falle eine v
^^^^^^ ^^„^ j

Männer und Frauen darüber ob K„egg
^^^^.^^„„^ jer

bei zustimmendem Ergebnis ^^ ^^'^T ßi„„i„es in das Feldheer.

Soldaten, jeder für sid. selbst^^^^^^^^'^^l^ Vorhandensein

Dieses Programm.st offenbar sow^h
„j^^j^^^ ^„j ,,

eines Kader- als auch ^'^^s M'^^^y^^'"
„^„ Bewaffnung des

erlaubt auA
<l'%?^'^^."f,"'l"fMiliz ystem jenem der Kader-

ganzen Volkes. lA würde das M.Uzsyste

armee unbedingt vorziehen.
Abrüstung vorgenommen

Sollte einmal eine 7"^'^"^'^"
j„^^„ee ncd, ein Miliz-

werden, so wird -^ weder eine Kade^^^^^^^^^^^
_^^^^^^^

heer vorhanden sein allem -^^^^^ ,der Bürgerwehr

Störungen wird
^^f/'"^^^ d"'

' „uß ^as FreiwiUigkeits-

erriditet werden. Und audi für

^^«J f^„ i„ einen Kampf

Prinzip gelten, wenigstens
^^if^'J"'^^ ^^^ sie so geringfügig

LtrifJ. Was die ^^J^f—I; ^ns Lf überhaupt nidit an.

wie immer sein/ aut diese ku
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Manche glauben, daß es nicht einmal eines Polizeiheeres

oder einer Bürgerwehr bedürfen werde, indem die Mensdien

früher oder später von nidits als Liebe zueinander erfüllt sein

werden. In diesem Falle ist natürlidi jede Wehrbetraditung

überflüssig.

Nidit zu übersehen ist, daß mein Programm zur Durdi*

führung wahrsdieinlidi viel weniger Zeit und gewiß weniger Mühe

benötigen wird als irgend ein pazifistisdier Vorschlag, andererseits

ist es, was Abschaffung oder Verminderung der Kriege betrifft,

gewiß ein unvollkommenes und nur in der Beziehung vollkommen,

als, der Gereditigkeit entsprechend, alles direkte Kriegsunheil nur

jene betrifft, die es auf sidi nehmen, d. h. in das Kriegsheer

freiwillig eintreten.

Idi will hier audi einem Vorsdilage einige Worte widmen,

der vielleicht von so mandiem, namentlidi von Militärs, gemadit

werden könnte, nämlidi dem : Sdion bei der Assentierung jedem

Militärfähigen die Frage vorzulegen, ob er audi für immer

wehrpfliditig sein, d. h. als Soldat im Kriege dienen wolle.

Hiedurdi, könnte man anführen, hätte man die Vorteile eines

nadi Zahl und Art genau bestimmten Heeres gewonnen und

dennodi wäre das Prinzip der Freiwilligkeit hiebei gewahrt.

Diese Variante des Freiwilligkeitsprinzip ist jedoch ^ außer

für Offiziere, die unbedingt aktiv bleiben sollen — zu verwerfen.

Sdion vom Standpunkte der Militärs, d. h. der Befürworter oder

Liebhaber des Krieges aus, wäre der Naditeil vorhanden, daß

bei einer Umfrage gelegentlidi der Rekrutierung, also in der

Regel während des Friedens, sidi viel weniger Leute kriegs-

dienstpfllditig erklären werden, als z. B. bei einem Befreiungs-

kriege oder überhaupt bei einer politisdien Situation, die eine

populäre Kriegsstimmung hervorbringt, der Fall wäre.

Soll unser Programm sinngemäß durdigeführt werden, so

ist strenge darauf zu aditen, daß jene Abstimmung unter den

Wehrfähigen über den Eintritt in ein Kriegsheer sidi immer nur

auf jeden gegebenen Fall und durdiaus nidit auf alle Fälle im

vorhinein beziehen darf, denn es wäre ohne Sinn, sidi zu binden

und sidi für immer als Kriegsmann zu deklarieren, anstatt von

Fall zu Fall sidi nadi der politisdien Situation und den persön*

lidien Umständen zu riditen, wo dodi im Laufe der Zeit so

VA.. Konstellationen sidi entwickeln und

versdiiedenartige
polmsdie Konste

^^^^^ ^^^ ^^^^

es z. B. gesdiehen kann, ^-\,^\^^^^^^s, aber z. B. eine

teidigung des Vaterlandes^ ein

-^J ^,,,,^..^.. Dynasti^

.alitärisdie
Unterstützung rgend eines

^^
^^^ ^^^^^

Verwandten verlangt werden wird, de
^verweil

Pomiiie eründen mod^te-

ständig regierende bamilie gr

^ A. =,uf einen Umstand aufmerksam

Hier möAte iA «och auf e

m

^.^^ ^^hrscheinliA

n^aAen, der stets ganz --^^^^^^ ^o gar niAt in eine

deswegen, weil seine B""'^'
*'J '"f„j „„^ »mensAÜA« von

Interesse ist, aanu i^^ x •

f

Philosophen zu i^^l^''^\'~;,x.&., welAen philosopWsAen
P

Es ist nämliA ganz ^^ """^
;^ kriegführenden Bevo!.

E'"«"'^ tt drS:i:':gV^ Krieger hat, also ie naAdem

kerung die Art aer
freiwillige ist.

sie eine erzwungene °^^'^^[^^^^^ .'„.„„te ist, wenn er von

Daß dem Soldaten S^"^
^"^^^^„.^mens so sehr überzeugt

der Notwendigkeit eines Kneg^"
^
-

n^eldct, als wenn er

ist, daß er siA freiw.lhg ^"^ ^mg;
,,,, „j^t über,

gar niAt gefragt w.rd und von »ene
^ntersAied zwisAcn

Lugt ist, versteht siA von sebs.Un
^^^ der brutalste

diesen zwei Stimmungen des Krieges
^^^^ ^^^

PoItiker oder Feldherr 'gn--;;j:; J oder gar getöteten

viel mehr: Die A^S^^^^J^^^'^lsUts einer allgemeinen Über.

Soldaten werden, wenn ^'ese ange
Notwendigkeit -

Zeugung von der F''^"""S « ^^J^^„, ghrgeiz ^ siA frei

und niAt aus LeiAtsinn oder m lita g^^^z über

g Ijdet hatten, einen
«"-^dt als' d heute der Fall ist.

L eingetretene U"glüA empfin^^^^^^^^^^^
.^^ ,^„ „eisten Staaten

Heute fragt der verkrüppelte

^
^.^ ^^^^^^ j

die einen niAt aufgezwtmgen n Kneg
.^ ^.^^^ fuß

andere unaufhörliA •. »W^»"
;^°J ^,^, Angehörigen tun

verlieren?.
AVofür erblinden?* Und

^^^ ^^^^^^^ ^ ß

dasselbe. .Wofür ^at er gerben m-s.
^^_^^^^„,„„p,, der

er zeitlebens Kruppe bleibt,

^^f f"^ ^eute eine Mutter

FrankreiA Elsaß^Lothringen wdl?« We^^^
^^^^^^ ^^ ^^^^^

oder ein Vater ihren Sohn dem
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ja wie empörend steint es itinen fast immer, wenn man ihnen

sagt: »Er hat geholfen, jenen feindlichen Staat zu demütigen,

unser Prestige zu erhöhen, eine Provinz zu erobern«,- wie frivol

ersdieinen soldie Reden angesidits des bevorstehenden Verlustes

jenes Menschenlebens! Gerade so, wie wenn während des Todes*

kampfes eines geliebten Wesens jemand mit dem Tröste oder

mit der bloßen Neuigkeit kommen wollte, man habe soeben

eine ganz außerordentliche wissenschaftlidie Entdeckung gemadit,

einen neuen Planeten, ein neues diemisches Element und etwa

noch viel Größeres gefunden, das Leben sei docb so schön, so

interessant und es gebe genug Trost für alles Unheil, das

uns trifft.

Vielleidit würde man mit einem derbsten Hinauswurf

antworten

!

Wenn aber, sei es auch beim Bestehen einer Wehrpflicfit,

ein starkes patriotisdies Gefühl, oder wenn das eigene Urteil

^ z. B. wenn es sidi um Verteidigung von Haus und Hof zu

handeln scheint ^ einen den Krieg mitmachen heißt und zum

freiwilligen Felddienst treibt, so werden selbst die nädisten

Angehörigen und Freunde des Verstorbenen, des eben Sterbenden

oder des Verwundeten bei allem Mitleid und Kummer etwas

Beruhigendes und Tröstendes fühlen, ja man wird auf die

Kriegsleistung des Soldaten stolz sein, und nodi lange nadi dem

Kriege davon erzählen. Ein bisher ungekanntes Solidaritätsgefühl

wird entstehen und einen erfüllen. Er hat eine große und

sdiwere Aufgabe zum wirklidien Nutzen für »uns alle« erwählt

und audi ehrlich zu lösen unternommen, dafür seine Gesundheit,

sein Leben geopfert! Das wird gedadit oder gesagt werden.

Nun denke man, daß es sidi um Hunderttausende oder

Millionen soldier Angehöriger verunglüd^ter Krieger handelt und

fühle nadi, weldier Segen durdi die Institution der Freiwilligkeit

auch in dieser Beziehung entstünde.

Idi weiß zwar, daß der »tapfere General« und der »objektive

nüchterne Politiker«, wahrsdieinlidi auch so mandier moderne

Kriegsphilosoph, soldie Betraditungen für sentimental und für

überflüssig ansehen wird,- auf soldie Barbaren wird die künftige

Menschheit jedoch keine Rücksidit nehmen.

Me..n,s ist .U aU

^^J^^^^ ^ e.tS
ethischen Standpunkte -^. .^"

^^^mXoP^erung des eigenen

denn es handelt ^'<\'^^:<^
„^deTfremden'

nämliA der gegne^

Lebens, sondern auch um ,ene
entgegentr.tt.

risAen Leben, denen man als be
^.^^ ^^^

Mit dieser wichtigen Frage befassen wir

nidit. «

I. A Wc^rt »Aufruf zum Kriegsdienst«,

Obwohl -^J>^^ den Kriegsdienst gebrausten,

also gewissermaßen^ „ 'erschied gegen die Werbung in früheren

so ist doA "" großer Un^esA^d^g
^^^^^^^^^^^ banden.

Zeiten, namcnthdi im XVll. unQ ^ )

^^^ p^^^^

Denn sowohl das MensAenmatenal als aud.

bildung sind wesentliA anders
^^^^^^^ VorsAlage

Um es noAmals zu "klaren^^^j,,
^^^ ^^^^.^^ ^^^ ^

werden Soldaten nld>t aufs Geratewo
jj.^^ j^^ für

Hefe des Volkes angeworben, sondend.e ^ F^^^.^^
^^^

gewisse Altersstufen ganz so
J^^^

^^
^^f j^^ Heerwesen

alles, was sich -f^;^'t^J^:'^Mn,, kann so bleiben

bezieht, also auA die «"• '«"^*^ ^ ^ines beabsiAtigten

^ie es heute ist. Nur .n ^'\r"^'^ ^eute hervor : Daß

Krieges tritt der radikale Unters* ed

^^^J^ ^^^^,^^,„, der

^an'alle diese Wehrfähigen ^n^«^^^^^^^^ ^ ^^^^

j. Ai^ Kt;irstellun? der sadiUdien

N„ h,.« » ff :;*;:„twSi XU .1., von

verweise daher auf dieses. ^

• • A.o Mißverständnis zu beseitigen.

Noch Will iA, um n- 'XX^rnAer, aber niAt aller

eigens
^^^'^^^'^''''J'^^UenlZ kriegslustig maAen, weder

?:ÄXtt imteSL zu
anderenEmpfindungen und
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Bedürfnissen herabgesetzt werden soll. Auf was jA das größte

Gew i e^e, ist L. daß es niAt geduldet werden darf daß

t^^'u^t^^^^ ^- intoleranten^ iafred.«

Vo Sen, ihre Empfindungen seien allein die bered,t,gten, d,e

yifen moralisd. höherstehenden, nur sie seien d,e wahren t^nd

teuen Anhänger des Staates, die allein einsiAtsvollen, und alles

Ts infim ürade und mit solAer SiAerhcit, daß s^ Mensd>en

m t änderen AnsiAten selbst mit physisAer Gewalt .hren e.genen

Tte^lrlen dürfen. Id. nehme mid. also ier nur der js^e

LInterdrüAten und Vergewaltigten an und n.dit * «espeKtive

^U zu sehen, wie sogar noch in unseren i agtru
u A..

rh^iivinisten Hunderttausende in einen jau^^ o

Serden d e in der gegebenen Situation nidn im ent ermesten

Ten genügenden Anlaß sehen, ihr Leben zu nsk.ren?-

.Was ist selbst das Höchste, das ein glüAlicher Krieg

- der kein Verteidigungskrieg ist - bringen kann?«

mmer so ke man siA diese Frage vorlegen, wenn man

die üb^r"S,t über die Rangordnung der Staatsinstitufonen n.At

verloren -iJdas bezieht sich aber selbstverständ A ,mmer nur

Z^Z die'oberhaupt diese Dinge -^ Beurte - J^ t
IrOefXll'f^C^rundtnt^rnaherenU^^

der kritisdien Situationen niAts wissen wollen
. . .

Wenn aber selbst die Erwägungen durA die Vernunlt bei

/Zen Personen zu verschiedenen Resultaten führen, wenn
versd)iedenen h^ersonen ^^i vc

j. ,^^ Kr\p^ sei not^

also die einen zu dem SAluß ^elanS-, d.es

^^s^^^ <i.

wendig oder sehr nützhA, d.c anderen aber, « ^^
^.^^

Fall, so ist es ohnedies selbstverstandhch
Art entsAieden

kuss^onen niAt <>-*, ^-^''Jr K^J f^ht d es;^^^^^^
werden, jene mögen also nur .n ^e" Kr.eg gen

,

werden zu Hause bleiben. DurA d.e Tat, d. h. durcn
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Riskieren ihres Lebens, werden die ersteren beweisen, daß sie

ihre SAlußfoIgerungen und Erwägungen - subjektiv genommen

- gründliA genug vorgenommen haben. Auf diese Weise

werden die Kriegsheere aus zweierlei Arten von Leuten

"'*^

Aus jenen, die ohne weitere Überlegung ihren Affekten

(Staatsgefühl, Loyalität, Nationalgefühl usw.) folgen und aus

jenen Individuen, die die Situation als Politiker oder als Anhanger

irgend eines z. B. VolkswirtsAaftliAen Systems
studierten und zufolge

ihres Studiums siA ebenfalls für den Krieg erklären Zu Hause

bleiben werden aber von den Wehrfähigen so Ae, die entweder

gar keinem anderen Affekt als den der Selbsterhaltung naAgeben,

die sogenannten .Feiglinge«, oder jene, die durA ihr Studium

der Situation zu Gegnern einer Kriegsunternehmung gemaAt

wurden, oder endliA solAe, die eine Niederlage ihres eigenen

Staates herbeiwünsAen.

Was die Feiglinge betrifft, so kann ihnen wohl von den

Patrioten ihr Mangel an Vaterlandsliebe und Opferbere.tsAaft

- und selbst dies niAt immer als niedrige Gesinnung - niAt

aber ihre Feigheit als solAe, also ihre Liebe zum Leben oder

zu ihrer physisAen Integrität überhaupt vorgehalten werden.

Mangel an Mut ist ebensowenig eine häßüAe EigensAaft we

die Gewohnheit großer VorsiAt überhaupt. Selbst der tapferste

Held wird einem Bären im Walde und einem Tiger ausweiAen

und niemand wird ihn deswegen veraAten Der Fe.ghng betracht^

eben feindliAe Krieger genau so wie alle MensAen Baren und

Tiger betraAten. ^

Wenden wir unser Programm des freiwilligen Kriegsdienstes

'auf einen praktisAen Fall, nämliA auf den Zustand Europas

unmittelbar' vor dem AusbruA des jetzigen Weltkrieges an und

setzen also die politisAe Situation genau so besAaffen voraus,

wie sie es faktisA Ende Juli 1914 war.

W" hätte SiA, wenn es keine WehrpfliAt, sondern nur

freiwilligen Kriegsdienst gegeben hätte gegenüber dem in Wirk-

liAkeit ausgebroAenen Weltkrieg die Situation gestaut?

In Rußland, welAes damals den Stein ins Rollen braAte

indem es durA die Hofpartei gegen den Willen des Zaren

den lokalen österreiAisA-serbisAen Konflikt zu einem europaisAen
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machte und eine allgemeine Mobilisation noA wahrend der

Unterhandlungen anordnete, wären nur sehr wemge für den

Krieg zu haben gewesen. Denn die russisAen Bauern sind

überhaupt jedem Krieg abgeneigt und die Agitation der Popen

hätte, bei vorausgesetzter freier öffentliAer Diskussion über den

Krieg, kaum viel ausgeriditet besonders darum, we.l d.e Lehren

Tolstois bereits große Verbreitung und Ansehen gemeßen.

Unter den Mittelklassen würden sid, gewiß wenige gefunden

haben, die <für Serbien) gegen Österreidi so erbittert waren

daß sie freiwillig ihre Haut zu Markte getragen hätten Und

v^enn sidi trotzdem Leute genug gefunden hätten, so hatten

sidi doA beinahe gewiß bei etwas längerer Dauer eines resultat»

losen Krieges, wo es sidi um Ersatz der Verluste handelt,

keine Soldaten mehr gemeldet, ....
In England wäre es so gewesen, wie es faktisA war,

daß die Männer nid>t reAt hätten heran wollen, denn dort

bestand keine WehrpfliAt und erst im Mai .9.6 wurde s.e, um

nur durAzuhalten, eingeführt und die genügende MannsAaft

aufge m^t.^^^^^^^
hätten siA wahrsAeinliA viel weniger Leute

angemeldet als zufolge des Zwanges eingestellt wurden Und

bei langer Dauer eines resultatlosen Krieges wäre auf eine

freiwillige Ergänzung der Verluste oder gar Verstärkung der

Armee kaum zu reAnen gewesen. Man darf näml.A dabei niAt

vergessen daß bei der Freiwilligkeitsinstitution auA vollkommene

Diskussionsfreiheit, also für und wider den Krieg, vorausgesetzt

wird daher der Einfluß der aufpeitsAenden kriegerisAen

Agitation durA eine gegnerisAe Agitation mehr oder weniger

kompensiert worden wäre.

In Italien hätten siA ebenfalls bei freier offentliAer

Diskussion über den Krieg nur sehr wenige gemeldet, denn man

sah ja sehr deutliA, wie man das Volk hetzen und Gegner des

Krieees in gewalttätigster Weise zum SAweigen bringen mußte.

In DeutsAland hätten die Polen, Elsässer und Dänen siA

abseits gehalten, aber die DeutsAen - auA die Weifen - also

der weitaus überwiegende Teil der Bevölkerung, hätten siA,

wenn sie wie jetzt von der Notwendigkeit der Verteidigung

überzeugt gewesen wären, gerade so oder beinahe so zahlre.A

freiwillig gern eldet wie beim Bestehen der allgemeinen Wehrpflicht.
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InösterreiA-Ungarn wären die Slawen, Rumänen und

Italiener zu Hause geblieben, die DeutsAen und Magyaren hatten

SiA gemeldet, die ersteren mindestens zum größten leile, die

letzteren vollzählig, geradeso wie bei Geltung des Wehrzwanges

Die Serben, Montenegriner, Türken und Bulgaren

hätten sich in ziemlich gleicher Anzahl wie bei Geltung der Wehr-

pflicht freiwillig gemeldet, von den Rumänen wären d.e Bauern,

also der größte Teil des Volkes, nicht gegangen.

Das Resultat wäre also dieses:

Der allgemeine Krieg wäre, namentlich wegen der zu

geringfügigen Anmeldungen in Rußland, England und in Öster-

reich aber auch in Frankreich, Italien und Rumänien entweder

unterblieben, oder mit viel kleineren Armeen geführt wcjrden

und höchstwahrscheinlich hätte er bei weitem nicht so lange

gedauert, wie er wirklich gedauert hat.
, . ^ .. .,

Nur einen Punkt müssen wir hier noch in Erwägung

ziehen. Der Seekrieg Englands gegen Deutschland <und Oster-

?dch> hängt ja in keiner Weise von den Kriegen der anderen

deutschfeindlichen Mächte ab. Er hätte daher ganz gut zum

Ewet der Aushungerung der Mittelmächte fortgeführt werden

können, selbst wenn die Landkämpfe schon aufgehört hatten.

Bisher handelte es sich in unseren Ausführungen lediglich

um das Verhalten bei einer beabsichtigten Kriegsunternehmung.

Sehr wiAtig ist es aber auA, zu wissen und VorsAlage

zu maAen über die zwei Fragen: Wer soll befugt sein einzu-

greifen um einen Krieg zu beenden? Und wer soll bevoll-

m"5t sein, den Frieden zu sAließen, also seine Bedingungen

aufzustellen und für den Staat zu akzeptieren.

Zur ersten Frage maAe iA folgenden VorsAlag
:

Fal s

SiA in der öffentliAen Meinung Kriegsmüdigkeit bemerkbar

mlAt, so mag ein Referendum darüber -tsAe.den, ob d e

Kriegführung tunliAst bald beendet werden soI. Die 1^^*'^"'^

Füssen daher in diesem Falle Friedensunterhand ungen anknüpfen

Td die EntsAeidung über Ae Annahme der BeAngungen

wie die Regierung mit der gegnerisAen P-tei verembar^hat

steht der Volksvertretung zu, womit auA die zweite t^rage

beantwortet ist.
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Und die Herbeiführung jenes Referendums kann durdi die

Regierung oder durdi das Parlament oder durdi eine Initiative

veranlaßt werden, wobei die Benützung der Initiative für soldie

Fälle nidit hodi genug bewertet werden kann, denn es sdieint,

daß auf keine riditigere Weise der Volkstimmung Ausdrud^ und

Einfluß in einer so widitigen Angelegenheit, wie es das Auf-

hören eines niederdrüdenden und kräfteverzehrenden Krieges

ist, gegeben werden kann, als durdi Einräumung der Initiative

und nadiherige Volksabstimmung.

^A

n

1 :
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IX.

Widerlegung von Einwendungen gegen das

Prinzip der Freiwilligkeit.

Sollte siA jemand, trotz allem bisher Gesagten, vor dem

Programm der Freiwilligkeit im Kriege gar zu sehr entsetzen,

so sei er darauf aufmerksam gemadit, daß es, wie id> SAmoller

entnehme, »bis zum Jahre .700 überall in Europa als Grundsatz

aalt, daß zum Eintritt in die stehende Armee niemand

gezwungen werden kann«. Und ein großer Staatsphilosoph,

nämliAHobbes im »Leviathan«, sagt: »Es ist ein unver-

äußerlidies ReAt, außer im Falle der allgemeinen Not, s.d. dem

Kriegsdienste zu verweigern, wenn man einen guten Stellvertreter

besdiaffen kann.« Die Frage der Stellvertretung kann h.er offen

gelassen werden, es ist genug und sehr wid.tig daß ein Staats-

Philosoph, der den Staat im höAstem Maße absolut.st.sA

aufbaut und jeden Staatsbürger der Regierung vollständig unter-

wirft, von einer Verweigerung des Kriegsdienstes überhaupt

sprid.t. Und es sei auA hier die merkwürdige TatsaAe ange-

führt, daß sAon im Jahre .395 <«« Wiciifiten dem enghsAen

Parlament eine Petition überreiAtcn, in der sie - neben e.ner

Anzahl von kirAliAen Forderungen u. a. geltend maAten

:

»Daß jemanden das Leben nehmen, sei es nun im Kr.ege

oder auf dem Wege der GereAtIgkeit, eine der Lehre des

Evangeliums zuwiderlaufende SaAe sei.« ... ,,

Man bedenke auA folgendes: Niemand wird es für

mögliA halten, einen Gesetzentwurf auA nur vorzuschlagen,

gesAweige ihn heute durAzuführen, demzufolge z. B. Ae

Vivisektion eines MensAen vorgenommen werden könnte, wenn

das Staatsinteresse es fordern würde - wir maAen abs.Atl.A
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eine soldic sonderbare Annahme, daß etwa ein siegreidier Feind die

Kaprize hätte, nur unter dieser Bedingung Frieden zu sdiließen.

Oder daß ein Sohn seine Mutter ersdilagen müsse, wenn der

Staat es aus irgend einem Grunde verlangt. Zu soldien Konse-

quenzen führen aber Rousseau, Hegel und alle mit ihnen,

die die Staatsmadit über alle Bedenken hinweg proklamieren.

Wenn man aber den Vorsdilag der Freiwilligkeit für den

Kriegsdienst dennodi als etwas Sonderbares, ja Unvernünftiges

und Abnormes ansehen sollte, so sei darauf hingewiesen, daß

- wie idi L o t h a r B u dl e r s Werk über den Parlamentarismus

entnehme - in den alten englisdien Parlamenten das Gesetz

galt, daß, wenn es sidi um Bewilligung von Steuern handelte,

jene Bezirke nidit verpfliditet waren zu zahlen, deren Vertreter

nidit eingewilligt hatten. Wenn es nun bei Steuerleistungen so

galt, warum soll es nidit bei dem nodi ungleidi widitigeren,

respektive härteren Kriegsdienst Geltung haben?

Da Steuern eine Angelegenheit der Gesamtheit, d. h. des

Staates sind, so sieht man hier den Grundsatz verwirklidit, daß

nidit immer Forderungen des Staates jene des Individuums

dominieren dürfen. Die jeweiligen politisdien und kulturellen

Verhältnisse entsdieiden darüber, bei weldien Angelegenheiten

soldie Sdiranken etabliert werden sollen, die vom Staat nidit

überschritten werden dürfen.
xvr l

Hier nun wird befürwortet, eine soldie Sdiranke in Wehr*

angelegenheiten aufzuriditen und in dieser Beziehung sidi nidit

der Maxime zu unterwerfen, daß immer Forderungen oder

Interessen, die angeblidi der Allgemeinheit zugute kommen jenen

des Einzelindividuums vorangehen. Wir besitzen ja ohnedies

bereits in mehrfadien Beziehungen ein soldies Regime, in weldiem

das Individuum Sieger über das allgemeine Interesse bleibt.

So z. B. haben wir in unserer Strafprozeßordnung die

Bestimmung, daß man niemanden zur Zeugenaussage gegen

seine Eltern oder nädisten Verwandten zwingen darf, selbst

dann nidit, wenn seine Aussage das alleinige Mittel wäre, den

Tatbestand aufzudedcen. Ebensowenig dürfte man heute die

Tortur einführen, selbst wenn man sie, etwa in einem beson-

deren Falle, für nützlidi für das Beweis verfahren halten wurde.
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Es ist belehrend, daß selbst Cicero, der dodi ein durdi

und durdi staatstreuer Mann, ja nodi mehr, von eiiiem editen

Patriotismus erfüllt war, an einer Stelle sagt, nidit alles sei dem

Staate zu tun erlaubt. Wenn ein Römer so spridit, so können

wir es ihm getrost nadisagen.

•

Von der Forderung, die iA hier aufstelle: Niemanden

zum Kriegdienst zwingen zu dürfen, werden wohl viele n.At

wenig frappiert sein. Die einen bloß aus AnhängliAke.t an

bisher gewohnte Ansiditen. Andere werden erschred<en und s.d»

furditsam umsehen, ob man sie niAt bei irgend einem »hohen

Herrn« denunzieren würde, wenn sie meiner Ansidit, die .hnen

im Grunde sympathisA ist, auA nur in sAüAternster >X^e.se

zustimmen wollten. Oder man hat Furd.t vor dem Gesd.re, der

sogenannten Patrioten. Endlid. glauben viele, die staatsmann>sd.e

Einsidit sei stets auf Seite derjenigen, die prinzipiell für Kriege

und Kriegsdienstzwang plädieren.

Diese letzteren bilden wohl die Majorität aller Gegner

meines Programms und es ersd.eint darum besonders widitig,

ihnen ihren Irrtum zu benehmen.

Nicht um die Frage - vielleidit kann man sagen: um

die Utopie - des ewigen Friedens handelt es sid> hier, sondern

um eine ganz einfadie Reditsfrage, nämliA um die Frage: bollen

immer jene, die für einen Krieg sind, andere, die dagegen smd,

zu ihrer AnsiAt zwingen dürfen? Oder soll es niAt vielmehr

jedem frei stehen, in einer Lebensfrage nad. seiner eigenen

Ansidit zu entsdieiden und zu handeln?

Ist übrigens die heutige Wehrgesetzgebung eine der

allgemeinen Stimmung entsprediende, ist sie also eine ehrlidie

Institution, so wird die Realisierung meines Vorsdilages gar kerne

Änderung der politisA^militärisdien Situation herbeiführen, und

es ist alles gut. Ist dies aber nidit der Fall und befärditet man,

daß die individuelle Freiheit der Entsdiließung in der Kriegs»

dienstfrage sehr oft Kriege unmöglid. madien würde, so ist

damit die heutige Gesetzgebung geriditet. Denn damit wäre

bewiesen, daß ihr nur Furdit vor angedrohten Strafen und bei

dem Befürworten des Wehrzwanges allgemeine Heudielei

zugrunde liegen.
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Sehr bestcdicnd zugunsten des erzwungenen Kriegsdienstes

ist der Satz, der sdion im preußisdien Kantonreglement von 1792

ausgesprodien wurde: »Niemand, der den Sdiutz des Staates

genießt, kann sidi der Verpfliditung entziehen, denselben zu

verteidigen.«

Und ebenso der preußiscfie Kriegsartikel Nr. 19 vom Jahre

1844: »Der ehrenvolle Beruf des Soldaten, seinen König und

das Vaterland gegen die Feinde desselben zu verteidigen,

erfordert von ihm Mühe und Tapferkeit.«

Nun werden aber, wie idi hier wiederholen will, die

meisten Kriege wenigstens von der einen Seite gar nidit zur

Verteidigung, sondern aus ganz anderen Motiven geführt — man

denke z. B. an die ersten Feldzüge Friedridi des Großen
'- und dodi verlangt der obige Satz die »Verpfliditung« zum

Kriegsdienst. Wer soll nun entsdieiden, ob es sidi im gegebenen

Fall wirklidi um Sdiutz handelt? Das kann dodi nur jeder, der

für seine Auffassung eventuell mit seinem Leben einstehen soll,

für sidi selbst entsdieiden. Aber nodi mehr: Es kann ja

Fälle geben, in denen viele den Sdiutz des Staates vor einem

bestimmten Feinde gar nidit begehren, sondern gar nidit erwarten

können, ihn siegen zu sehen ,• warum sollen diese dann den Staat

»verteidigen« helfen?

Sehr bestediend ist es, wenn ein Gegner der Freiwilligkeit voll

Pathos ausruft: »Aber wenn es sidi um eine Staatsnotwendigkeit

handelt, ist dodi ein Zwang zum Kriegsdienst notwendig!«

Hierauf ist zu erwidern: Staatsnotwendigkeit ist ein ganz

unbestimmter Begriff,- es ist ja nidit so, als ob objektiv feststünde,

was unter den gegebenen Umständen notwendig sei. In der Politik

gibt es keinen Beweis für irgend eine Ansidit, wie das in den

exakten Wissensdiaften möglidi ist, und wenn audi jemand nodi

so heftig und pathetisdi von einer Staatsnotwendigkeit spridit, so

muß man dodi immer fragen : Wer soll darüber entsdieiden, daß

eine soldie Notwendigkeit vorhanden ist? Jener Gegner der

Freiwilligkeit hat gewiß die Meinung und Überzeugung, die

Staatsnotwendigkeit sei außer Zweifel und er denkt gar nidit

daran, daß Personen darüber zu entsdieiden haben.

Wenn also nidit jeder einzelne Soldat ^ nadi gehöriger

Belehrung und stattgefundener Kontroverse '— darüben zu
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entsdieiden hätte, so müßte man es dem Monardien oder Minister

oder der Volksvertretung überlassen, d. h. die heutige Sklaverei

bliebe aufredit, derzufolge Mensdienleben den Ansiditen, dem

Willen anderer preisgegeben werden. Und dazu denke man

nodi daran, was alles von »Staatsmännern« als Staatsnotwendigkeit

hingestellt wurde und gewiß audi in Zukunft hingestellt

werden dürfte!

Es darf aber audi nidit versdiwiegen werden, daß die

Überzeugung von der Notwendigkeit einer allgemeinen Wehr-

als Kriegsdienstpflidit durdiaus nidit so tief wurzelt oder so

unangefoditen existiert, wie ihre Verteidiger behaupten. Selbst

der diauvinistisdi fühlende deutsdie Politiker Heinridi von

Treitsdike sagte irgendwo: »Sein Gewissen kann kein

denkendes Wesen opfern, darum gilt audi vom Fahneneid, daß

der Fall eintreten kann, daß einer um seines Gewissens willen

nidit mehr gehordit.«

Und in allerneuester Zeit begab es sidi, daß in dem

Momente, als der Sultan des türkisdien Reidies eine moderne

konstitutionelle Verfassung gab, Gleidiheit aller Religionen und

der Bürgerredite und damit audi die allgemeine Wehrpflidit

proklamierte, die Christen, die bisher vom Militärdienst befreit

waren, mit dieser Neuerung unzufrieden waren und in der Tat

audi im türkisdi-bulgarisdien Kriege zum Feinde hinüberliefen.

Und dodi spredien sie in den anderen Ländern <des Kontinents)

von der »ruhmvollen Pflidit«, seinem Staate das Leben zu

opfern, und bezeidinen den Wehrdienst sogar, um ihn umso

ehrenhafter ersdieinen zu lassen, als ihr »Bürgerredit«, als Ehre

und selbst als »Wohltat«.

•

Eine gewohnheitsmäßige Art, zu urteilen, wird darüber

lädieln, daß man jeden einzelnen, zusammen also das »Volk«

der Wehrfähigen durdi Zustimmung oder Niditzustimmung

darüber soll entsdieiden, es also von ihm soll abhängen lassen,

ob ein beabsiditigter Krieg geführt werden kann oder nidit.

»Auf diese Weise könnte man oft selbst den ,gereditesten' ja

selbst einen ,notwendigen' Krieg nidit führen, wenn sidi zu

wenig Freiwillige melden !« Man denkt hiebei an die politisdie

Unbildung, an den Egoismus und an die Feigheit der Mcnsdien.
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Aber, selbst wenn niemand von den gefragten Militär*

pfliditigen fähig wäre, darüber zu urteilen, ob dieser bestimmte

Krieg vorteilhaft oder geredit oder notwendig sei, — so ist

dodi gewiß der Einzelne kompetent, und zwar als der einzige

kompetent, darüber zu urteilen, ob dieser oder irgend ein Krieg

für ihn wert sei, Leben oder Gesundheit zu riskieren.

Wer das bezweifelt oder ignorieren will und von dem

widitigeren Interesse des Ganzen gegenüber jenem des Einzelnen

spridit, der spielt nur mit den Begriffen »Staat«, »Gesamtheit«,

»Ganzes« oder er hat nodi die Untertanengesinnung im Leibe,

die der Obrigkeit selbst die Existenzen von Hunderttausenden

zu opfern bereit ist. _

Man könnte gegen das Prinzip der Freiwilligkeit ein*

wenden : Wenn vermöge meines ökonomisdien <sozialen) Programms

für die Minimumarmee, sowie eventuell audi für Feuer- und

Wasserwehr, d. h. wenn es an Freiwilligen mangelt, der Zwang

herrsdien soll, warum nidit audi für Verteidigung des Vater-

landes? Die Antwort darauf ist die, daß man bei der Frage

der Ernährung, der Versidierung vor Feuere und Wasser-

sdiaden, über ihre Nützlidikeit, sogar Unentbehrlidikeit niemals

im Zweifel ist, aber bei der Frage, ob ein Krieg geführt werden

soll, nidit nur von jedem Einzelnen an dessen Nützlidikeit und

Notwendigkeit gezweifelt, ja oft das Gegenteil geglaubt werden

kann, sondern die sogenannten politisdien und militärisdien

Autoritäten untereinander nidit derselben Meinung sind. Und

dazu kommt, daß weder mit dem Dienst in der Minimumarmee,

nodi mit der Feuer* und Wasserwehr direkt und prinzipiell das

Risiko des Todes oder der Erkrankung und die Tötung anderer

verbunden ist.

Man sagt mitunter: Im Falle des bloß freiwilligen Kriegs-

dienstes bliebe das rüdständigste Volk am wehrhaftesten, weil

CS kriegerisdier gesinnt wäre. Vielleidit audi nidit,- letzteres

darum, weil selbst sonst hodikultivierte Völker Lust am Kriege

haben können. Denken wir z. B. daran, wie die Ritter und später

der französisdie Adel aus dem Wohlleben heraus und ausgerüstet

mit Geist und Bildung Kriegsdienste suditen, ja förmlidi von Hof

zu Hof wanderten und sidi als Offiziere, gleidiviel gegen wen
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immer anboten. Andererseits wollen wir annehmen, daß wirklidi

ein rüAständiges Volk, in unserer Nadibarsdiaft sogar, wehr-

hafter sei als wir, die wir eine höhere Kultur besitzen. Man

besorgt nun, daß wir unterjodit und unsere höhere Kultur ver-

lieren würden. Dann mögen doch alle diejenigen, die ihre Kultur

über alles stellen, sidi freiwillig zum Kriegsdienst melden,, wer

aber eine soldie Unterjodiung und Minderung seiner Kultur

lieber riskiert als Leben oder Gesundheit, der bleibt eben zu Hause.

Aber so meinen es die ersteren nidit,- sie wollen die anderen

zwingen, ebenfalls der Kultur wegen Kriegsdienst zu leisten.

Jedodi mit weldiem Recht? Wer darf mir vorsdireiben, wie hodi

ich meine Kultur einsdiätzen soll? Ebensogut könnte man ver-

langen, jedermann müsse seine Religion, seine Kunstansdiauung,

seine Spradie gegen eine anders geartete Nation mit dem Leben

verteidigen, die es sidi etwa einfallen ließe, uns zu bekriegen,

nidit zu vergessen, daß sidi ja immer leidit etwas finden läßt,

was kampflustige Mensdien, was Raufbolde als das heiligste

unserer Gefühle hinstellen, um zum Krieg zu treiben. Dann

wären wir in der Tat nie unseres Lebens sidier.

Man könnte besorgen, daß bei Durdiführung meines

Programms gelegendidi des Aufrufs zur freiwilligen Anmeldung

der Armeemitglieder für den bevorstehenden Kriegsdienst

ähnlidie Methoden von Seite der kriegslustigen Partei oder der

eventuell ebenso gesinnten Regierung angewendet würden, wie

im XVII. und XVIII. Jahrhundert, als die Truppen aus der

Masse angeworben wurden, und wie sie jüngsthin im letzten

Burenkrieg von den Engländern und audi im jetzigen Weltkrieg

in England praktiziert wurden. Da werden Werbetisdie in den

Markthallen und Theatern aufgestellt, Militärmusiken spielen

padende Märsdie und Weisen, große Plakate in auffallendsten

Ausstattungen flunkern mit Titeln ihrer Truppenkörper, sdiildern

ihre Heldentaten und dergleidien mehr. Es waren zumeist

besdiäftigungslose Leute, die sidi anwerben ließen und man sudite

dabei die Soldaten durdi Anbot eines hohen Soldes zu gewmnen.

Wenn man sidi nun einfallen ließe, mit soldien Mitteln zu

arbeiten, so würde man ganz besonders bei meiner Staats-

konstruktion der »allgemeinen Nährpflidit« nur Fiasko madien
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oder dodi nur sehr wenig crreidien. Denn wenn alle Staats-

angehörigen ökonomisch gesichert sind, so ist niemand in der

Lage der besdiäftigungs-, d. h. erwerbslosen Leute von heute

und also nidit gezwungen, gegen Geld sein Leben zu verkaufen.

Ferner ist aus diesem Grunde und vermöge der allgemeinen

Militärpflidit das MensAenmaterial ein viel gesitteteres als jenes

der bisherigen Söldnerheere, nämlich geradeso gesittet wie die

Armeen heute sind. Und cndlidi muß es ja, wenn audi die

allgemeine Versorgung nidit eingeführt wäre, dem Geist meines

Programms entsprechend jedem freistehen, vor dem Eintritt in

das Kriegsheer durch Wort, Sdirift und allenfalls aucii durdi

öffentliche Agitation zu warnen.

Aber es muß zugestanden werden, daß man selbst bei

Durchführung des Freiwilligenprinzips vor dem aufreizenden und

bestechenden Einfluß unlauterer Mittel, namentlich des Geldes,

niemals sidier sein wird. Jetzt in dem Weltkrieg erlebten wir es,

daß man, anstatt Werbetisdhe aufzustellen und alkoholische

Getränke und armseliges Handgeld zu verwenden, um die armen

Teufel ins Heer zu locken, einfadi hohe Funktionäre, Journalisten,

Volksredner und Gassenschreier mit mehr oder weniger hohen

Summen bedachte, um für Krieg und bestimmte Allianzen

Stimmung zu machen. Es kann nun wohl sein, daß das auch im

Staate mit Freiwilligkeit geschehen wird und dadurdi die Wehr-

fähigen betäubt werden und sidi anmelden, weil die Kriegsgegner

höchstwahrsdieinlidi zum Zwed^e der Gegenagitation weniger

Geld besitzen oder aufwenden werden als die Kriegsintriganten ».

Die Wehrfähigen selbst wird man allerdings durdi Geld nidit

zur Anmeldung bewegen können, denn bei der ökonomisdien

Sidierheit aller Staatsbürger müßte der Betrag für den einzelnen

Mann ein ziemlidi hoher sein und bei der Anzahl derselben

wäre der Geldaufwand wohl unerschwinglich groß.

Den Satz »Wollen alle an der Freiheit partizipieren, so

müssen sie aber auch alle ihren Tribut in der Form der allge-

meinen Dienstpflidit zollen« <L. Stein im »Sinn des Lebens«)

« Zu Beginn des Weltkrieges ordnete der Minister 6cs Äußern eines

großen Staates bei seinem Agenten in Paris an, 20.000 Gulden an Journale in

Paris zu verteilen, um dort günstige Stimmung zu maAen. Der Agent mußte

nidjt wenig über diese Naivität ladien/ denn sdion früher hatte ein anderer

Staat zu gicidien Zwecken zwölf Millionen <RubeI> nadi Paris gesAidt.
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und andere analoge Sätze, die die Dienstpflicht vom Standpunkt

des Tausdies oder der Kompensation gegenüber den durch den

Staat dargebotenen Vorteilen betraditen, muß man für prinzipiell

unanwendbar und unberechtigt ansehen.

Denn es herrsdit zwischen Dienstpflidit und Freiheit gar

kein notwendiger Zusammenhang,- es hat Zeiten ohne Freiheit,

aber mit Dienstpflidit <Konskription> gegeben, und es gibt Staaten

<z. B. England), in denen bisher Freiheit ohne Dienstpflidit vor-

handen war. Ferner stedt in jenem Satz die Vorstellung latent,

als ob irgend jemand Mäditiger, der die Staatsgewalt in Händen

hat, zu uns spredien würde: »Wollt ihr Freiheit, so verlange

idi dafür allgemeine Dienstpflidit.« Diese KneditsVorstellung spielt

überhaupt selbst in den Volksvertretungen bei jeder radikaleren

Gesetzvorlage, natürlidi besonders in Monardiien, eine Rolle.

Allein, wer ist denn jener, der etwas wünsdit und der etwas

bietet? Wir selbst und nur wir selbst, wir Staatsbürger sind es,

die wir uns den Staat, d. h. die Gesetze und Reformen so ein*

riditen wollen, wie es uns behagt,- und in dem hier gegebenen

Falle wollen wir uns eben nidit nur freiheitlidie Institutionen

einriditen, sondern audi Freiwilligkeit des Kriegsdienstes. Von

einem Kauf des einen <der Freiheit) durdi das Verziditen auf

das andere (Freiwilligkeit), von einem Tausdigesdiäft kann gar

keine Rede sein.

Idi mödite bei dieser Gelegenheit audi auf das nahezu

Sklavisdie und auf den Widersinn aufmerksam madien, der

darin liegt, daß bei einer Geldbewilligung oder bei einer

Zustimmung zu einer widitigen Regierungsvorlage oft der

Monardi oder der Minister den Volksrepräsentanten seinen

»Dank« und sogar seine »Anerkennung« ausspridit, wo dodi

eine soldie Bewilligung und Zustimmung immer im Interesse des

ganzen Volkes geschieht oder gesdiehen soll! Eine Belobung

könnte hödistens eben von dem Volke ausgehen,- so wie es jetzt

aber üblidi ist, madit es den Eindrud;, als ob der Monardi oder

Minister als Sdiulmeister zu Sdiülem spredien würde, die ihre

Aufgaben gut gemadit haben. Das Umgekehrte hätte eher einen

Sinn, daß nämlidi die Volksvertretung einer bewiesenen besonders

großen Tüditigkeit des Monardien oder Ministers ihre Aner*

kennung — aber nidit einen Dank -- ausspridit.
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Man könnte gegen mein Programm der Freiwilligkeit ein-

wenden: Es setze voraus, daß alle Staaten gleichzeitig diese

Reform durchführen, sonst könnte der Staat, der die Freiwillig-

keit zuerst eingeführt hat, die Beute der anderen werden. Diese

Einwendung entbehrt jedodi jeder praktisdien Bedeutung. Wenn

Gleidizeitigkeit in militärisdien Fortsdiritten oder Rüd^sdiritten

eine Bedingung der Sidierheit der Staaten wäre, so wäre kein

einziger auch nur einen Tag seiner Existenz sidier, denn solche

Änderungen finden ja niemals gleidizeitig und in gleidiem

Maße statt.

Irgend ein beliebiger einzelner -- in sidi konsolidierter ^

Staat kann ohne jede Gefahr mit dem System des freiwilligen

Kriegsdienstes beginnen. Denn es wäre eine aller Erfahrung

widerspred^ende Befürditung, daß im Moment der Einführung

der Freiwilligkeit des Kriegsdienstes nun audi sofort irgend em

anderer Staat sidi erheben und den so reformierten Staat über-

fallen würde. Ein Krieg, und selbst ein siegreidi durdigeführter,

ist ja kein Scherz, er muß wohl überlegt werden und man müßte

sehr sidier in seiner Annahme sein, daß der zu überfallende

Staat so wenig Freiwillige aufbringen werde, daß er mit Leiditig-

keit besiegt werden kann. Wer kann aber das Resultat einer

Umfrage an die Wehrfähigen im vorhinein wissen? Niemand.

Und ist der Vorwand zum Aggresivkriege gegen jenen

Reformstaat audi nur halbwegs ein frivoler, so wird sidi hödist-

wahrsdieinlidb die Volksstimmung in demselben so empören, daß

die Anzahl der Freiwilligen eine sehr große, vielleidit eine ebenso

große wird wie beim heutigen Zwangskriegsdienst, ^'äre das

aber nidit der Fall, so würde es nur beweisen, daß die Wehr-

fähigen des Reformstaates sidi lieber besiegen lassen, als ihre

physisdie Existenz hinzuopfern, dagegen etwas einzuwenden hat

aber niemand das Redit, denn das hieße, wiederum den Zwangs-

dienst herbeiwünsdien. Zudem bedenke man nodi den Umstand,

daß keine einzige militärisdi bedeutungsvolle Neuerung je von

allen Staaten zugleidi eingeführt wurde. Audi eine so radikale

Neuerung wie die allgemeine Wehrpflicht wurde in den einzelnen

Staaten nidit gleidizeitig eingeführt. Es gesdiah dies 1868 in

Österreidi, 1872 in Frankreidi, 1874 in Rußland, 1875 in Italien.

Wenn irgend ein Staat mit der Herabsetzung der Dienstzeit -

von der die Fadimänner ebenfalls stets gegenüber dem stehenden
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Heer mit langer Dienstzeit eine Sdiwächung der Armee und

ihrer militärischen Ausbildung besorgten ^ anderen Staaten

voranging, so war das doch nie eine Veranlassung, nunmehr

sofort von Nadibarstaaten <mit längerer Dienstzeit) angegriffen zu

werden. Und wenn ein Staat einem anderen in irgend einer

Waffe, z. B. der Feldartillerie, voraus war, so genügte das

jenem doch nicht, bloß auf Grund dieses militärischen Vorzugs

sofort einen Krieg zu beginnen. Ein solcher Umstand kann

höchstens mitbestimmend für eine Kriegsunternehmung sein —
wie das vielleidit im österreichisch-preußischen Krieg im Jahre 1866

beim neuen Zündnadelgewehr für Preußen der Fall war ^, aber

in unseren Tagen muß jede Kriegsunternehmung lange vorher

überlegt, historisch oder politisch vielfach vorbereitet sein,- ein

militärisdier Vorzug kann eben nur der letzte Tropfen sein, der

das Gefäß zum Überlaufen bringt, und es kann daher der

bedrohte Staat Zeit genug finden, sich anderweitig militärisdi

oder politisdi vorzubereiten. Nun ist aber die Freiwilligkeit

gegenüber dem Zwang ins Kriegsheer an und für sich überhaupt

gar kein militärischer Nachteil, sie kann eher moralische Stärkung

eines Heeres genannt werden,- denn darüber herrscht wohl

ziemlidi einstimmig die Ansicht, daß die Quantität einer Armee

allein nidit entscheidet, sondern in weit höherem Maße die

Begeisterung, die Überzeugung von der Notwendigkeit eines

Krieges, die die Soldaten erfüllt.

Noch mehr: Eine militärisdie Gleidiheit ist zwisdien den

Staaten überhaupt nie vorhanden und audi nie möglich,- trotzdem

wird diese Ungleidiheit, wie wir sehen, nidit dazu benützt, den

Krieg in Permanenz zu erklären, wie es doch der Fall sein

müßte, wenn Ungleidiheiten gefährlich für den Frieden wären.

Die Ungewißheit des Resultats jedes Krieges, die eventuellen

politisdien Allianzen der schwächeren Staaten und das Unheil,

weldies selbst ein glüdlicher Krieg dem siegreidien Staat bringt,

verhindern meistens die Entsdiließungen, Kriege wegen irgend

einer militärisdien Ungleidiheit zu beginnen.

Ob man diesen Argumenten Beifall sdienkt oder nidit, so

wird man dodi nun meinem jetzt folgenden Vorsdilag für die Durdi-

führung meines Freiwilligkeitsprogrammes höchst wahrsdieinlidi
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gerne zustimmen. Es wäre nämlidi, um eine Gleichzeitigkeit in

der Durchführung dieses Programmes herbeizuführen, zwed^mäßig,

einen Staatenkongreß einzuberufen, auf weldiem vereinbart

werden soll, die Wehrpflidit abzusdiaffen und das System der

Freiwilligkeit wohl am besten mit seinen hier dargestellten

Detailbestimmungen durdizuführen.

Wenn eine kräftige Agitation unter den Volksmassen in

allen Ländern vorhergegangen sein wird, so ist zu erwarten,

daß kaum ein Staat wagen wird, eine soldie Vereinbarung

nicht zu ratifizieren.

Auf demselben Kongreß soll aber nodi ein zweites

Programm vereinbart werden. Um nämlidi jede Seeoberherrsdiaft

und Seekriege überhaupt unmöglidi zu madien, soll vereinbart

werden: alle Kriegssdiiffe - bis auf jene für die Küsten-r

Verteidigung notwendigen -« zu desarmieren, nur freiwillige

Seesoldaten auszuheben, respektive zu verwenden und die

Strandbatterien von allen Meerengen zu entfernen.

Gegen diesen Vorsdilag kann niemand eine ehrliAe

Einwendung erheben, denn kein einziger Staat hat dann zu

befürditen, daß ihn irgend eine Flotte eines einzelnen oder mehrerer

alliierter Staaten angreifen wird. Also kann audi England nadi

Desarmierung seiner wie aller andereren Kriegssdiiffe seine

Zustimmung geben, ausgenommen, es wolle seine gewalttätige

Seepolitik fortsetzen. Gegen diese Absidit dürften sidi aber

vielleidit hinreidiende Gegenkräfte finden lassen.

Vielleidit besser und präziser als durdi alle so vielfachen

Auseinandersetzungen in dieser Sdirift wird man meine Grund--

ansdiauung über Krieg und Wehrpflicht erkennen, wenn idi im

nadistehenden eine der meinen entgegengesetzte Ansidit zu

beleuditen sudie, die von einem meiner Freunde, einem dkr

edelsten Männer und kräftigsten philosophisdien Köpfe Deutsdi-

lands, als Einwendung an einen anderen Freund gesdirieben wurde.

»Von den Popper sehen Ideen ist mir eine unmöglidi

:

das Aufgeben des Kriegszwanges. Hier geht Popper zu weit.

Er setzt da Mensdien voraus, die geistig so frei sind, daß sie

unabhängig von ihrer soziologisdien Stellung über sidi entsdieiden

können. Wo sind diese Leute ? Demokratie ist ein fernes Ideal.
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Popper steht nodi unter der rationalistisdien Einwirkung des

Programms der Revolution von 1789. Wir haben dodi aber

inzwisdien gelernt, jene Mensdienredite als Entwid^Iungsziele zu

erkennen, die nicht mit einem Male verwirklicht werden können,

sondern denen die Menschheit nur langsam entgegenreift.

Das Pop per sehe Motiv vergesse ich keinen Augen*

blidc: Es ist der für ihn absolute Wert des Mensdienlebens.

Aber auch das halte idi nur für ein noch fernes Ideal. Wo
kämen wir hin, wenn wir jedem gestatten wollten, die Waffen

niederzulegen, wenn es ihm paßt? In den meisten Fällen würde

das aus Feigheit und nidit aus sitdichen Erwägungen gesdiehen

und wohl niemals aus sitdidi haltbaren Erwägungen. Man darf

nie vergessen, daß das Individuum unabtrennbares Glied einer

Gemeinsdiaft, gleidisam in die Gemeinsdiaft eingebettet ist. Sie

ist seine physische und geistige Existenzbedingung und sie kann

ihre eigene Existenz nicht von willkürlidien Entsdieidungen

unreifer Menschen abhängig machen.«

Ich erwidere vor allem, daß, um seine physische Integrität,

ja sein Leben über alles zu stellen, es durchaus nicht notwendig

ist, »geistig frei« zu sein. Sowohl der geistig Freie wie Unfreie

sind vollkommen kompetent, das Opfer ihres Lebens zu

verweigern/ es handelt sich eben um nidits anderes als um das

Vorhandensein von Lebensgefühl und Lebenslust. Wie stark

dieses Gefühl und diese Lust sind, hängt von dem bestimmten

Individuum ab und es ist das oberste Mensdienrecht, jedem

ohne Ausnahme zu gestatten, sidi diesem inneren Zustande

gemäß zu verhalten. Weder Bildung, nodi Talent, nodi irgend

•etwas anderes darf da erlauben, zwischen den Menschen einen

Unterschied in der Beurteilung dieses Verhaltens zu madien.

Demokratie ist durdiaus kein gar so »fernes Ideal«. Wie

viel Demokratie haben wir schon, an die man, wenigstens in

gewissen Staaten, vor wenigen Jahrzehnten nodi nicht gedadit

hat! Warum sollen wir uns mit Absidit Sdiranken in der

Weiterführung demokratisdier Institutionen auferlegen ? Es hängt

ja nur von uns ab, immer mehr nützliche Einriditungen zu

treffen, die zum Glüd; der Menschen beitragen und dazu

gehört dodi gewiß die Befreiung vom Kriegsdienstzwang. Und
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es ist auch, wie meine Ausführungen wohl beweisen, gar kein

objektiver Grund vorhanden, uns von diesem Fortsdiritt abhalten

zu lassen.
, r\ c • ,

Es kommt nid»t darauf an, ob man das Opfer seines

Lebens aus »sittlidi haltbaren Erwägungen« oder aus »Feigheit«

verweigert. Wenn irgend eine Regierung Krieg führen will, um

die Ehre des Staates »wieder herzustellen«, die durdi irgend

einen Akt politisdier Polissonnerie verletzt wurde, oder um

einen Weg nadi Indien frei zu bekommen und dergleidien, so

kann man dem Dienstverweigerer nur redit geben oder wenigstens

ihn nidit unsittlid» und nidit feig nennen. Und was Feigheit

speziell betrifft, so habe id, an anderer Stelle dieses BuAes

gezeigt, daß wir alle je nad. den Umständen feig sind und daß

gar kein Grund vorhanden ist, in der Lust weiterzuleben, etwas

Tadelnswertes zu sehen, obwohl die Bereitwilligkeit sidi in

jedem Falle für die Gesamtheit zu opfern, sehr zu loben, aber

allerdings nidit jedermanns Sadie ist.

Es ist eine sehr gefährlidie Ansidit, zu glauben, daß das

Individuum «in die Gemeinsdiaft eingebettet ist«. Das ist nur

in gewissen Beziehungen der Fall, z. B. wenn es sid, um die

Verteidigung gegen einen Feind auf Tod und Leben handelt

Aber in vielen anderen Beziehungen ist es sdion heute nicht

der Fall und es hängt nur von uns ab, die Gebiete der

Unabhängigkeit vom Staate zu vermehren, wenn es uns

nützlidi sdieint.

Ob die »Existenz der Gemeinsdiaft« wirklidi gefährdet

ist das zu beurteilen muß demjenigen überlassen werden, dessen

Aufopferung man verlangt und nidit der Obrigkeit oder irgend

weldien anderen Personen. Und jene Mensdien, die sidi nidit

opfern wollen, fällen durdiaus keine »willkürlidien« Entsdieidungen,

sondern es ist ja für sie die ernsteste Sadie von der Welt

Nidit nur unreife, sondern audi höchst »reife« Individuen und

diese audi im jetzigen Weltkriege und in gewissen Staaten in

sehr großer Anzahl wollten nidit ins Feld, wenn und weil sie

nidit von der Notwendigkeit des speziellen Krieges überzeugt

waren. Man kann in Fällen von mutwilligen oder nidit not-

wendigen Kriegen überhaupt nidit davon spredien, daß das

Individuum in der Gemeinsdiaft seine »physisdie und geistige

Existenzbedingung« hat, im Gegenteil, in den eben angeführten
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Fällen raubt die durdi eine Obrigkeit oder Mensdiengruppe

oder kriegsbegeisterte Volksmasse repräsentierte Gemeinsdiaft

dem Individuum seine Existenz geradezu, wenn es zum Feld*

dienst gezwungen wird. Was aber die »geistige« Existenz*

bedingung betrifft, so darf man den Staat nidit mit der GeselU

sdiaft verwediseln. Alles, was Kultur, also alles Geistige betrifft,

verdankt man der Gesellsdiaft, der Staat sorgt nur für die

Disziplin und äußerlidie Form, so wie er audi für die Sidierheit

und Ordnung aller gesellscbaftlidien Bestrebungen als Wäditer

der Sidierheit des ganzen Staatsgebildes sorgt/ dies alles nur

in medianisdier Art und Weise. Daher kann man von einem

Lebensopfer für die Gesellsdiaft gar nidit spredien, sie

verlangt es ja audi gar nidit. Es ist nur der Staat, der

mitunter unser Leben verlangt und im Grunde nidit der Staat,

sondern die Personen, die die Notwendigkeit unserer Hingabe

behaupten und die die Madit in Händen haben. Der Einsidit

und dem ehrlidien Glauben dieser Personen mögen wir uns

unterwerfen oder audi nidit.

Das muß uns freigestellt sein!

j »<
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Durdiführung des Programms der Freiwilligkeit.

Der Ersatz der heutigen Wehrpflidit durdi die Institution

der Freiwilligkeit findet mit dem Tage statt, an dem das Volk

selbst <d. h. durdi ein Referendum) die Bestimmung trifft, daß

das Kriegsheer aus den Reihen der Militärpfliditigen nur auf

Grundlage der freiwilligen Anmeldung zusammenzusetzen ist.

Das gilt sowohl für den Fall des Bestehens von Kader-

beeren als audi von Milizheeren.

Eine soldie grundstürzende Proklamation setzt natürlidi

eine vielleidit lange vorhergegangene Agitation zugunsten ihres

Prinzips voraus, aber mit der Art und Form dieser Agitation

sidi zu befassen, die von Land zu Land anders sein kann, ist

nidit die Aufgabe dieser Sdirift. Es mag hervorgehoben werden,

daß die Bewegung für Freiwilligkeit und dieses Programm selbst,

nur indirekt pazifistisdi ist, weil sie im Grunde nur die Erfüllung

des Gerechtigkeitsprinzips ist, wonadi niemand, also audi

keine nodi so große Majorität oder keine Staatsregierung das

Redit hat, ihre eigenen Ansiditen über politisdie Dinge, die auf

Tod und Leben gehen, anderen aufzudrängen. Die Folge dieser

Erfüllung wird allerdings audi eine, wenigstens partiell, wenn

audi nidit vollkommen, pazifistisdie sein. Was in dieser

Beziehung nodi mehr verlangt werden mag, ist Aufgabe der

direkt pazifistisdien Programme, die sidi jetzt ziemlidi vermehren

und denen volles Gelingen ihrer mensdienfreundlichen Absiditen

sehr zu wünsdien ist.

Was jetzt nottut, ist also das Vorhandensein einer genügend

verbreiteten, gegen den Wehrzwang geriditeten Gesinnung, die

immer mehr Einfluß auf die innere Politik der Staaten zu

gewinnen vermag. Und dabei darf eine langsame EntwiAlung
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der Agitation durdiaus nidit entmutigen, für den Anfang

genügen sdion sehr wenige ernste und beharrlidi tätige Individuen.

Es sei daran erinnert, in weldier Weise die Aufhebung der

Sklaverei in den Vereinigten Staaten Nordamerikas realisiert

wurde. Die ganze Agitation führt sidi in der Hauptsadie auf

zwei Personen, nämlidi auf die Brüder Garrison zurück, die mehr

als dreißig Jahre lang, trotz der vehementesten Gegnersdiaft und

ohne Furcht vor Bedrohung ihres Lebens, für die Idee der

Antisklaverei in Wort und Sdirift arbeiteten. An dem Tage, an

weldiem endlidi Lincoln die Aufhebung der Sklaverei proklamierte,

stellte William Lloyd Garrison das Ersdieinen seiner Zeitung,

»als nunmehr überflüssig«, ein. Man ahme nun in der Frage

der Befreiung von dem erzwungenen Kriegsdienst diese edit

anglikanisdie Beharrlidikeit nadi.

Bisher ist in unserem öff^entlidien Leben nodi kaum ein

Anfang der hier gewünsditen Agitation gemadit worden. Die einzige

hieher gehörige Tatsadie war das heftige, allerdings vergeblidie

Sträuben eines Teiles der englisdien Bevölkerung gegen die

beabsiditigte Einführung der Wehrpflidit.

Man könnte wohl die Frage aufwerfen, ob sidi die

Agitation direkt auf die Freiwilligkeit beziehen oder ob man

versudien soll, sich ihr allmählidi durdi Zwisdieninstitutionen zu

nähern, zu dem Zwed^e, die Anhänger des Bestehenden nidit

zu sehr vor den Kopf zu stoßen.

Eine soldie Methode des allmählidien Überganges wäre

zum Beispiel die, daß man zuerst die Erklärung von Krieg und

Frieden dem »Staatsoberhaupte« aus der Hand nimmt und der

Volksvertretung zuweist, was ja, wie aus dem Kapitel über

»Das Redit zur Kriegserklärung« zu ersehen, in einigen Staaten

sdion jetzt eingeführt ist. Nehmen wir an, es wäre erreidit, daß

die Volksvertretung das Redit der Kriegserklärung in die Hand

bekommen hat, so könnte der nädiste Sdiritt der sein, es dem

Volke selbst vermöge eines irgendwie qualifizierten Abstimmungs*

modus zu übergeben, letztlidi in Form des Referendums, wobei

auch Frauen mitzustimmen hätten. Hat man es so weit gebradit,

so strebt man später an, nach dem positiven Ausfall des

Referendums, mit dem Besdiluß einer Kriegserklärung <respektive

einem Kriegsbesdiluß überhaupt) die Majorität <z. B. zwei Drittel-

majorität) aller Heeresangehörigen zu bevollmäditigen, da es ja
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doA eigentlich diese am meisten angeht. Und endlid» würde man

es dahin zu bringen sudien, daß jeder einzelne Heeresangehonge

<also z. B. jeder Milizmann) selbst zu entsdieiden hat, ob

er einen beabsiditigten Feldzug mitmadien will oder nidit, daß

also dann das hier befürwortete Freiwilligkeitsprogramm durd»-

geführt wäre. ,

Es kann ja sein, daß da oder dort ein soldier sanfterer

und allmähliAer Weg dem direkten der Umstände, das he.Bt

der Gegncrsdiaft halber vorgezogen werden muß. JedoA

a priori darf man, wie idi glaube, nid>t voraussetzen, daß eme

soldie zögernde Methode die praktisdiere sein müsse. Denn es

ist sehr wahrsAeinliA, daß die innere Triebkraft der Agitation

viel stärker sein würde, wenn jeder Staatsbürger weiß, daß nur

er selbst über seine ganze physisAe Existenz zu verfügen hat

als wenn er weiß, daß zwar nidit er selbst, sondern irgend

eine Korporation dieses Red.t besitzt. Der letztere FaU wd
wohl jedem mehr wie ein politisd, formaler als ein tatsadilidi

nützlidier ersdieinen.
.. u .- j

Daher wäre anzuraten, wenn es nur halbwegs die Umstände

gestatten, das direkte Losgehen auf das Endziel als den

praktisdieren Weg zu betraditen und sid, an die sd>onen

und riditigen Worte Thomas Münzers zu erinnern der von

Luther als dem »Leisetreter« und dem »sanften Fleisdi von

Wittenberg« zu spredien pflegte.

•

Sind in mehreren großen Staaten die Gesinnungen der

Staatsbürger für das Freiwilligkeitsprogramm gewonnen, so hat

womöglid. ein Staatenkongreß eine Vereinbarung für die DurA-

führung zutreffen und gleiAzeitig die im neunten Kapite ebenfalls

vorgesdilagene Reduktion aller Kriegsmittel für Seekriege zu

veranlassen. ^* •
< j

Eine totale Abrüstung der Landheerc ist heute und

wahrsAeinliA für immer undenkbar, denn es entsAeiden hier

innere und äußere Vorgänge, für Seestreitkräfte nur äußere.

ZWEITER TEIL.
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Der Staat.

L Kritik der bedeutendsten Staatstheorien, besonders in

Hinsidit auf die Wehrpflicht.

Die Meinung, daß die allgemeine Wehrpflidit eine gute,

zweckmäßige, ja beinahe selbstverständliche Institution und eine

notwendige Konsequenz einer riditigen Auffassung des Staates

und seiner Aufgaben sei, ist so verbreitet und so festgewurzelt,

daß es hier, wo die Absdiaffung der ^50^eh^pflidlt befürwortet

wird, notwendig sdieint, audi über den »Staat« allgemeinere

Bemerkungen zu madien. Diese Bemerkungen bilden in ihrer

Weitläufigkeit zusammen eine wohl sehr umfangreidie Digression,

die gewiß nidit sehr unterhaltend ist, die idi aber der Widitig-

keit der Sadie, nämlidi der Festigung meines Programms wegen

nidit unterdrüd^en darf.

Es sollen hier nun die widitigsten Staatstheorien besprodien

und in ihren Beziehungen zur Wehrpflidit kritisiert werden. Und

idi beginne mit jener Auffassung des Staates, die ihn als Resultat

eines Vertrages seiner ursprünglidi souveränen Glieder oder als

Reditsform eines Vertrages in versdiiedenen Varianten hinstellt.

Die Vertragstheorie dürfte wohl zuerst von Protagoras

aufgestellt worden sein \ Sodann behaupteten die Epikuräer, der

Staat entstünde durdi einen Vertrag der sozialen Atome, das

heißt der Individuen, zum Zwed^ der Sidierung vor gegenseitigen

1 Die in diesem Passus enthaltenen historischen Daten, namenth'ch jene

aus älteren Zeiten, entnehme ich zum Teile den Schriften von G. J e 11 i n e k,

und zwar den Werken »Die Erklärung der Mensdien- und Bürgerrechte« und

»Das Redit des modernen Staates« <i. Band: Allgemeine Staatslehre).
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Besdiädigungcn. Sehr merkwürdig ist es, daß sdion im alten

Testament von einem Bund — also Vertrag — Gottes mit

seinem Vofke, wie auch von einem Bund Davids mit Israel

gesprodien und diese Vorstellung in der Bibel in vielen

Konsequenzen durchgeführt wird,- und nidit minder merkwürdig

ist der Einfluß dieser biblisdien Vorstellung eines Vertrages im

XVI. und XVII. Jahrhundert auf die innere Politik Englands,

wo durdi Anwendung dieser Lehre unter den independenten

Puritanern die Ansdiauung entstand, daß, wie die diristlidie

Gemeinde — nach Calvins Grundsätzen ^, so auch der Staat

auf einem Covenant, einem Gesellsdiaftsvertrage beruhe, der von

allen Mitgliedern des Gemeinwesens einstimmig abgesdilossen

werden müsse. Man sieht hieraus — und diese Tatsache ist

gewiß nur den wenigsten, nämlich den staatsrechtlich Beflissenen

bekannt — daß das alte Testament auf unsere Staatstheorien

und auch auf die politischen Bewegungen und Gestaltungen bis

auf die neuere Zeit herab einen wesentlidien, ja viclleidit den

Haupteinfluß ausgeübt hat^

Die wissenschaftlidie Bearbeitung der staatsreditlichcn Ver*

tragstheorie begann erst mit Hobbes.
Bei Hobbes ist die Staatsbildung ungefähr eine solche,

als ob eine sidi gegenseitig zerfleisdiende Volksmenge unter ein

schützendes Dadi flüditen, dort den Herrn des Hauses kniefällig

bitten würde, sie streng zu reglementieren, und ihm versichern

würde, sie sei im vorhinein mit allem, was er mit ihr tun

wolle, gänzlidi einverstanden. Man kann dodi aber nicht

annehmen, daß die Mensdien so sehr den Kopf verloren haben

werden, um sidi mit Haut und Haar irgend jemandem auszu*

liefern? Wohl sagt Hobbes: »Es sind Fälle möglidi, wo

man den Gehorsam verweigern darf, weil sie nicht in der

ursprünglidien Übertragung der Redite liegen«, »aber«, setzt er

gleich hinzu, »dem Regierenden bleibt das Redit, die Wider*

spenstigen zu töten.«

So kann aber kein geordneter Staat gedacht werden, wenn

die Grenzen der ursprünglidien Übertragung einerseits nidit fixiert

wurden und auch nicht fixiert werden können, weil man ja

niemals alle Möglidikeiten voraus wissen kann und andererseits

1 In England war es die Bibel, im neueren Frankrcidi die politisdie

Literatur der GrieAen und Römer.
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die rohe Gewalt und niAt die Oberzeugung von der Gereditig-

keit der Forderungen der Staatsgewalt als letztes und ent-

sdieidendes hingestellt wird. Nad, Hobbes müßte eigem id. in

jedem Augenblidc das Recht der Oberherrsdiaft durdi faktisAe

Gewaltausübung bewiesen werden und alles, was dieser geniale

Staatsphilosoph aufbaut, ist eigentlid» mehr eine eigentümliAe

Zähmung einer »wild gewordenen Menagerie«, als eme Organi-

sation einer Anzahl von Mensd>en, die niAt nur Wildheit, sondern

gewiß auA etwas ReAtsgefühl und etwas Hang nad. Gesittung

in siA haben '.
. , j r c

Aber Hobbes opfert doA niAt so unbedingt das Leben

der Staatsbürger den »Regierenden«, wie es naA seiner

allgemeinen Staatstheorie den AnsAein hat. Denn sAon der batz,

den er im »Leviathan« über den »erzwungenen Kriegsdienst«

aufstellt, zeigt, daß er dem einzelnen ein ReAt auf sein Leben

zu wahren suAt, obwohl er allerdings darin noA niAt weit

genug geht, nämliA niAt dieses ReAt allgemein und bedingungs-

loszuspriAt. Hobbes sagt dort: .Es ist ein unveräußerl.Aes

ReAt, außer im Fall der allgemeinen Not, siA dem Kriegsdienst

zu verweigern, wenn man einen guten Stellvertreter besAaffen

kann.« Das »siA verweigern« drüAt doA aus, daß die tnt-

sAeidung darüber, ob tatsäAHA der Fall einer allgemeinen Not

vorliege, beim Verweigerer und niAt bei der Regierung liege,

denn wenn eine Regierung Krieg führen will, wird sie niemals

zugeben, daß keine allgemeine Not vorhanden sei.

Überdies muß, sAon weil der Begriff einer allgemeinen

Not niAt für immer präzisiert werden kann, von der Voraus-

setzung, daß die Regierung zu entsAeiden habe, abgesehen

""^^

^Übrigens sagt Hobbes auA ganz entsAieden: »Die Grenzen

der Souveränität, also die ,Freiheit des Individuums' werden

definiert als diejenigen individuellen Befugnisse und ReAte, welAc

man niAt durA irgend einen Vertrag aufgeben kann. So kann

T^te ist es sehr interessant, an einen Aussprud. von Leibnii <in

einem Brief aus dem Jahre .7«> zu erinnern, er sagt dort: .Der Staat «t

TenrJIt^endig, als es Hobbes mein. . . . Es ist eine souveräne Ungered..^-

keit, iene für Barbaren zu halten, die Iceine Magistratur besitzen Sie

bewahren gewöhnlid, einen gewissen Grad von Humanilät sie sind uns selbst

in mand,en Beziehungen Oberlegen, z. B. Geiz und Ehrgeiz sind ihnen unbe-

kannt . . .« f
! i
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sidi keiner zum Selbstmord verpflfiditen oder zur Selbstanklage.«

Da nun der Eintritt in ein Kriegsheer einem potentiellen Selbst*

mord gleidikommt, so ist also der Zwang hiezu durdi die

Souveränität ungereditfertigt. Man kann also nadi diesem allem,

selbst nadi Hobbes' Staatsauffassung, meiner Tendenz ganz wohl

zustimmen, freiwilligen Kriegsdienst einzufuhren.

Spinoza aber deduziert die unbedingte Unterwerfung

folgendermaßen ^

:

>Ohne den geringsten Widerspruch mit dem Naturredit

<wonadi Redit gleidi Madit ist) kann eine Genossenschaft

gebildet und jeder Vertrag stets aufs genaueste beobachtet

werden, wenn nämlich jeder alle Gewalt, die er hat, auf die

Genossenschaft überträgt Hieraus folgt, daß die hödiste

Macht an kein Gesetz gebunden sei, sondern daß ihr alle in

allem gehorchen müssen, denn hiezu mußten sidi alle still-

sdiweigend oder ausdrücklich verbinden, als sie alle ihre Macht,

sidi zu verteidigen, d. h. all ihr Recht, auf sie übertrugen. Denn

wenn sie sich etwas vorbehalten wollten, so müßten sie auch

zugleich darauf Bedacht nehmen, wie sie es mit Sidierheit

verteidigen könnten,- da sie dieses aber nicht getan haben und

auch nidit ohne Trennung und folglich auch nicht ohne

Zerstörung der Regierung hätten tun können, so haben sie

sich dadurch dem Ermessen der höchsten Gewalt absolut

unterworfen. Da sie dieses absolut getan haben, und zwar

<wie wir sdion gezeigt) sowohl durch die Notwendigkeit

gezwungen als durch die Vernunft bewogen, so folgt, daß,

wenn wir nicht Feinde der Regierung sein und nicht gegen

die Vernunft handeln wollen, welche die Regierung aus allen

Kräften zu verteidigen rät, daß wir auch verbunden sind, alle

Befehle der hödisten Gewalt, wenn sie auch das Wider*

sinnigste befehle, absolut zu vollziehen,- denn auch die Vernunft

gebietet, dergleichen zu vollziehen, daß wir von zwei Übeln

das geringere wählen.«

Hierauf ist zu erwidern, daß es durchaus nicht der Vernunft

entspricht, alle Gewalt, also die Gewalt über alles, demnach auch

Siehe 'seinen theologisdi-politisdien Traktat. <i6. Kapitel.)

über unser Leben, irgend wem oder irgend einer Genossensdiaft

zu übertragen. Und es ist aud) nidit das kleinere Übel, sidi

absolut zu unterwerfen, denn es kann Befehle der Staatsgewalt

geben, die so sdilimme Folgen für uns haben, z. B. die Forderung

unseres Lebens zum Zwede eines Krieges, dessen Notwendig-

keit uns nidit einleuditet, daß alle Vorteile der Unterwerfung

dagegen versdiwindcn.

Das, was idi eben sagte, gilt von jeder Regierungsform,

also audi von der von Spinoza <mit Redit) so sehr gerühmten

demokratisdien. Wenn z. B. in der heutigen französisdien

Republik die Obrigkeit, bzw. das Parlament einen Krieg zur

Wiedercroberung Elsaß*Lothringens oder, um Madagaskar »zu

züditigen«, besdiließt, so ist ein soldier Besdiluß, politisdi

genommen, nidit widersinnig, man braudit audi nidit ein »Feind

der Regierung« zu sein und durdiaus nidit »gegen die Vernunft

handeln zu wollen«, und dodi kann man gegen einen soldien

Krieg sein und wünsdien, womöglidi vom Kriegsdienst befreit

zu sein, weil man eben den Verlust zweier Provinzen für das

»geringere Übel« gegenüber der Verkrüppelung oder dem Tod auf

dem Sdiladitfelde hält.

Spinoza durdibridit aber audi seine eigene These. Zuerst

durdi den Satz:

»Hiezu kommt, daß man diese Gefahr, sidi der Herrsdiaft

und dem Ermessen eines anderen zu unterwerfen, leidit über*

nehmen kann,- denn den hödisten Gewalten kommt dieses

Redit, alles, was sie wollen, zu gebieten, wie wir gezeigt, nur

so lange zu, als sie wirklidi die hödiste Gewalt haben,- ver*

lieren sie sie, so verlieren sie audi zugleidi das Redit, alles

zu gebieten, und es fällt auf den oder die, die es erlangt

haben und behaupten können.«

Es ist nun durdiaus nidit notwendig, daß in soldien

sdiweren Fällen ein Wedisel im Besitze der hödisten Gewalt

eintritt,, wenn eine genügend starke Agitation einen Wunsdi nadi

irgendweldien positiven Reformen oder eine sehr starke

Opposition gegen irgend einen <etwa widersinnigen) Befehl

hervorruft, so muß die »hödiste Gewalt« einfadi in diesem oder

jenem Falle nachgeben, kann aber im übrigen dennodi eine

hödiste Gewalt bleiben. Jedenfalls denkt hier Spinoza nidit mehr

an eine absolute Unterwerfung, da er sogar eine so radikale
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Umwälzung wie es ein Sturz der bestehenden Obrigkeit ist, als

möelidien Fall annimmt. .

Spinoza meint aud., es könne nur selten gesdiehen, »da»

die höAsten Gewalten sehr Widersinniges befehlen, denn es '.st

ihr höAstes Obliegen, sidi vorzusehen, die Regierung zu

behaupten, naA dem gemeinen Besten zu traAten und alles

nadi dem Aussprudle der Vernunft zu regieren «

Dagegen muß man einwenden, daß nadi der Meinung

vieler« »Untertanen« mitunter wirklid, Unvernünftiges durdi die

Obrigkeit verlangt werden mag. Andererseits kann die Vernunft

nidit als Maßstab für staatlidie Befehle angewendet werden

denn niemand kann apodiktisdi entsdieiden ob irgend ein Befehl

vernünftig sei oder nidit und überdies hält gewohnlKfa ,ede

Partei ihre Ansidit für die vernünftige, endlich wendet s.A

sehr oft das Gefühl gegen einen Befehl oder eine In^t-tunon

ohne daß die Vernunft als Zeuge herbeigerufen w|rd Das .st

z B bei der Opposition gegen die allgemeine Wehrpflicht oder

geeen gewisse Arten der Besteuerung der Fall.

^ '
Aber, wenn idi so sagen darf, das Gewissen druckt

Spinoza (geradeso wie Hobbes) so sehr, daß er es <.m

.7 Kapitel) direkt ausspridit, daß seine »Betraditungc »über

das Redit der hödisten Gewalten auf alles .... v.elfadi bloß

theoretisch bleibt.«
4 . t

• ^

»Denn,« fährt er fort, »kein Mensd. wird jemals seine

Gewalt und folglid, auch sein Recht einem anderen dergestalt

übertragen können, daß er aufhörte, Mensdi zu sein .... Und

wahrlich, wenn die Menschen ihres natürlidien Rechtes dergestalt

beraubt werden könnten, daß sie künftig
^f"'^%/2

tun vermöditen, als was diejenigen wollten, die ^ashodiste Recht

besitzen, dann dürfte man ja ungestraft auf das sdiandhdiste

gegen die Untertanen verfahren, was, wie idi glaube niemand

einfallen wird. Man muß also zugeben, daß sid. jeder v.eles

von seinem Redite vorbehalten habe, weldies deswegen von

keines anderen, sondern von seinem eigenen Entsdilusse

'''''1?';«
nun gar nicht notwendig, daß die Staatsgewalt

.regen die Untertanen »sdiändlid.« verfahre, es genügt, daß sie

twas verlange, was jenen auf das Äußerste -«^-^ ^'
-

einzusehen, daß es »Niemandem« oder sehr vielen nidit »emfallen

wird«, zuzustimmen, also sidi in soldien Fällen der höchsten

S w^lt absolut unterworfen zu fühlen. Es ''teht -l-,^f
t

wenn man Spinozas Vertragstheorie akzept.ert, n.dits im Wege

len Zwang zum Kriegsdienst von den Verpfliditungen gegen

den Staat auszusdialten und sidi das Redit auf sem Leben und

seine Gesundheit »vorzubehalten«.

Und ferner und nodi mehr kommt Spinoza diese

Auffassung prinzipiell entgegen, wenn er' sagt: »Z"dem kommt

foch in Betrachtung, daß das, worüber die Mensdien Unw.Uen

empfinden, nicht zum Redit des Staates gehört.«

Es ist also audi nach dieser Auffassung
&^'J'^^.ß''"'^'

A;. Absdiaffun» der Wehrpflidit als staatsred,tsw.dr.g zu

d,e AbsAaftung de f
UensAen einmal über

perhorreszieren. una es genujji, vi«i/
A^mit

diesen Zwang zum Kriegsdienst »Unwillen empfinden«, damit

t WehTpfliAt nidit mehr zum »Red.t des Staates gehört^«

Und audi Lock es Ansiditen gemäß muß die Wehrpflidit

nir+»f e>in?eführt werden, denn er sagt:
•

4 r^ -

»Jeder gibt seine wirklidie Madit zugunsten der Gemein-

sJ uf,'aber nidit absolut, sondern nur für besondre ud

besdiränkte Zwedce .... Die Souveränität der Gesellsdiaft .st

S absolut, sondern auf die Zwedce besdiränkt, zu weldien

'"
Wt^lwshürger also die WehrpfliAt nidit als Staats-

ir^^d^LtübtSp^r^^^^^^^
VoZäd." hiezu habe, nämlid, : Wenn man ungerediterwe.se

I^HTKlgsleute angegriffen wird. In ^o^^^^^^^^
covernment« <dessen französisdie Übersetzung idi benutze) wira

inversTedenen Stellen energisdi behauptet,
"^-^/fj^,''"

Tablo Ute und wiUkürlidie« Vollmadit einem anderen da Leb«

zu nehmen, und im H- Kapitel heißt es: »^em andere^ Z.el

dürfen die Beamten und Fürsten ins Auge fassen, als d^e

Erhaltung der Mitglieder der Gesellsdiaft, die Erhaltung .hres

• In der Abhandlung über Politilc (y Kapitel).
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Lebens, ihrer Freiheit und des Eigentums, ihre Madit darf

legitimerweise nicht die absolute und willkürÜdie Madit bezüglich

ihres Lebens und Eigentums sein.«

Auf die Vernünftigkeit der Staatsgewalt sidi zu verlassen,

wie dies Spinoza vorsdilägt, rät audi Rousseau in seinem

Contrat Social. Dieser enthält eine Deduktion, aus der, sozusagen

mathematisdi, folgen soll, daß das Individuum vollständig von

der Staatshoheit abhängt, und folgendes sind die ^auptsätze, in

denen das zu beweisen gesudit wird und aus denen seine so

einflußreidi gewordene Auffassung vom Staat und speziell seinem

Redit auf das Leben jedes Staatsbürgers folgen soll.

Das Fundament von Rousseaus staatsrechtlidiem Gebäude

bildet der Satz:

»Da kein Mensdi eine natürlidie Gewalt über seinesgleichen

hat und da die Stärke kein Redit gewährt, so bleiben also

die Verträge als die einzige Grundlage jeder reditmäßigen

Gewalt unter den Mensdien übrig.«

Hiemit hat sidi Rousseau den Weg für die weitere

Behandlung und Diskussion eines Staatsvertrages als Grundlage

alles folgenden gebahnt und wir haben es in seinem Budie, ganz

so wie bei Spinoza, immer mit der Auslegung eines soldien

Vertrages zu tun^

1 Im Contrat Social finden sicfi merkwürdige Übereinstimmungen mit

dem theologisdi^politisdien Traktat, sogar in einzelnen Sätzen und Wendungen.

Spinoza wie Rousseau waren in einer Republik geboren und in beiden

genannten Werken wird der Vorzug der demokratisdien Einriditungen hervor-

gehoben, in beiden wird das Prinzip der politischen <bürgerlidien> Gleidiheit

aller Staatsangehörigen hodi gehalten. DennoA hatte das Werk Spinozas

nidit entfernt die große Wirkung auf die politisdien Gesinnungen und

Ereignisse, wie jenes Rousseaus. Die Zeit war damals eben noch niAt reif,

die Holländer hatten nicht das Feuer der späteren Franzosen und selbst bei

der Lektüre von Spinozas Traktat wird man lange nidit so erwärmt,

hingerissen, ja revolutioniert, wie von den in tiefste Empfindung getauchten Thesen

Rousseaus, dessen Temperament und stilistische Kraft nidit ihresgleidien

hatten. Früher als Rousseau und Spinoza hatte jedodi Hobbes die

Gleidiheit der Mensdien »von Natur aus« behauptet und diese Ansidit mit

größerer Kraft als alle seine Nadifolgcr, wie idi glaube, in unbestreitbarer

Argumentation, zu beweisen gesucht. <Siehe mein Werk: »Das Individuums

Seite i7i.>
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Nun heißt es weiter:

»Scheidet man also vom Gesetlsdiaftsvertrage alles aus,

was nicht zu seinem Wesen gehört, so wird man sid. über-

zeugen, daß er sich in folgende Worte zusammenfassen

läßt- Jeder von uns stellt gemeinsd>aftlid> seine Person

und seine ganze Kraft unter die oberste Leitung des

allgemeinen Willens, und wjr nehmen jedes MitgUed als

untrennbaren Teil des Ganzen auf...... »Diese öffentliche

Person, weldie sidi auf solche Weise aus der Vereinigung

aller übrigen bildet, wurde ehemals Stadt genannt und heißt

jetzt Republik oder Staatskörper. Seine Mitglieder nennen ihn

im leidenden (passiven, d. Autor) Zustande »Staat«, im tätigen

Zustande »Oberhaupt«.

Und viel später spridit Rousseau von der »Regierung im

allgemeinen«, die er als »vermittelnden Körper« ansieht, der

zwisdien den »Untertanen und dem Staatsoberhaupte zu ihrer

gegenseitigen Verbindung eingesetzt und mit der Vollziehung

der Gesetze und der Aufrediterhaltung der bürgerlidien wie der

politisdien Freiheit betraut ist.« Rousseau bringt also hier, und

zwar notgedrungen, ein neues Glied in die staatliche Organisation

hinein, durdi das ohne Zweifel ihr sdiönes Bild sehr gestört

wird, und aud. eine spezielle Bezeidinung derselben, indem er sagt

:

»Als Regierung oder hödiste Verwaltung bezeidine ich

also die reditmäßige Ausübung der vollziehenden Gewalt,

und Fürst oder Obrigkeit nenne idi den Mann oder die

Behörde, weldie mit dieser Verwaltung betraut ist.«

Wer audi nur einigermaßen den Gang der politisdien

Bewegungen "beobaditet, wird sofort einsehen, daß die Existenz

einer »Obrigkeit« zur Seite und trotz eines »Oberhauptes« für

die Freiheit und oft audi für die Gleidiheit der Staatsburger

sehr gefährlidi werden kann und daß man da eine Obrigkeit

dod. wohl nidit zu entbehren ist, in der Frage der Hingabe

»aller« Redite an die Allgemeinheit äußerst vorsiditig sein mul),

was später noch klarer dargelegt werden soll, wenn wir uns

jenen »Fürsten« näher ansehen werden.

Nun kommen wir unserem Thema, dem Rechte über Leben

und Tod der Staatsbürger, näher. Im 4- Kapitel des 2. BuAes

des Contrat Social, das »Grenzen der oberherrlidien Madit«

übersdirieben ist, sagt Rousseau:
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»Man gesteht zu, daß durdi den Gesellsdiaftsvertrag

jeder von seiner Madit, seinem Vermögen und seiner Freiheit

nur den Teil veräußert, weldien das Gemeinwesen nötig hat/

aber man muß audi zugestehen, daß das Staatsoberhaupt aliein

die Höhe des abzutretenden Teiles bestimmen darf.« »Alle

Dienste, die der Staatsbürger dem Staate zu leisten vermag,

ist er ihm sdiuldig, sobald das Staatsoberhaupt sie verlangt,-

dagegen kann das Staatsoberhaupt von seiner Seite aus die

Untertanen mit keiner dem Gemeinwesen unnützen Fessel

belasten, ja es kann es nidit einmal wollen, denn nadi dem

Gesetz der Vernunft gesdiieht ebensowenig wie nadi dem

Gesetz der Natur etwas ohne Ursadie.«

Diesen Worten zufolge stünde nidits im Wege, jedem die

Entsdieidung über die Opferung seines Lebens und seiner

Gesundheit zu überlassen, also unter anderem die Wehrpflidit

abzusdiaffen, falls man zeigen kann, daß das Gemeinwesen sie

nidit »nötig hat« und daß sie also die Untertanen mit einer

»unnützen Fessel« belastet. Dies zu behaupten oder zu wider*

legen, muß Gegenstand einer speziellen Untersudiung sein, wie

sie eben in dieser meiner Sdirift angestellt wird.

Umso auffallender ist die unriditige Art, in der im

5. Kapitel des 2. Budies dieses widitige Problem behandelt wird.

Der hier entsdieidende Passus lautet:

»Der Gesellsdiaftsvertrag bezwed^t die Erhaltung derer,

die ihn absdiließen. Wer den Zwed^ will, ist audi mit den

Mitteln einverstanden, und diese Mittel lassen sidi von einigen

Gefahren, ja sogar von einigen Verlusten gar nidit trennen.

Wer sein Leben auf Kosten anderer erhalten will, muß es,

sobald es nötig ist, audi für sie hingeben. Der Staatsbürger

ist deshalb audi nidit länger Riditer über die Gefahr, weldier

er sidi auf Verlangen des Gesetzes aussetzen soll/ und wenn

der Fürst ihm gesagt hat: ,Dein Tod ist für den Staat

erforderlidi', so muß er sterben, da er nur auf diese

Bedingung hin bisher in Sidierheit gelebt hat und sein Leben

nidit mehr aussdiließlidi eine Wohltat der Natur, sondern ein

ihm bedingungsweise bewilligtes Gesdienk des Staates ist.«

Nun faßte man zur Zeit Rousseaus den Begriff »Gesell*
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sdiaftsvertrag« als einen soldien von historisdier Bedeutung auf

und viele, unter anderen audi David H u m e, suditen nadizu*

weisen, daß die Staaten nidit auf dem Weg des Vertrages ent-

standen seien. Das ist jedodi eine Frage, die für uns hier nur

eine theoretisdie Bedeutung hat und uns für anzustrebende

Reformen gänzlidi gleidigültig läßt. Besser und mehr für die

Beurteilung von neuen staatsreditlidien Vorsdilägen ist sdion die

Ansidit geeignet, es handle sidi gar nidit um die Staatsentstehung,

sondern es herrsdie zwisdien den Staatsbürgern und dem ganzen

Staat, dem »Staatsoberhaupt«, stets eine soldie Beziehung, als

ob ein soldier Vertrag, d. h. ein nidit auf ein Gewohnheit«-,

Gemüts- oder Autoritätsverhältnis, sondern auf einem ver-

nünftigen Kalkül beruhendes Verhältnis, bestünde.

Der historisdien Wahrheit entsprediend muß aber dodi -

namendidi gegen Hume - angeführt werden, daß es wirklidi

eine Entstehung eines Staates, bzw. einer Staatsverfassung, aut

Grund eines Vertrages, und zwar in neuerer Zeit, gegeben hat.

Am 20. November des Jahres 1772 wurde nämlidi von den

versammelten Bürgern Bostons auf den Antrag Samuel Adams

ein von ihm ausgearbeiteter Entwurf einer Erklärung der Redite

der Kolonisten als Mensdien, Christen und Bürger besdilossen.

In dieser Erklärung heißt es - unter Berufung auf L o de e -

daß die Mensdien durdi freiwillige Übereinstimmung in den btaat

traten und daß sie das Redit haben, vorher Bedingungen und

Besdiränkungen des Staates in einem billigen Urvertrage aufzu-

stellen und über deren Ausführung zu wadicn. <Siehe Jellineks

»Erklärung der Mensdien- und Bürgerredite«.)

Am besten ist es aber, wenn wir auf jede hypothetisdie

Ausdrudesweise verziditen und einfadi und konkret von Pfliditen

und Rediten jedes einzelnen Individuums gegenüber der Gesamt-

heit spredien, weldie sidi durdi irgend eine Art von Gesetz-

gebung äußert und diese Gesetze durdi eine Obrigkeit,

Rousseaus »Fürsten«, bewadien und vollziehen läßt.

Es ist nun ganz und gar nidit einzusehen, warum wir uns

auf ein soldies Verhältnis zum Staat, wie Rousseau es sdiildert,

einlassen sollen. Wir verlangen, daß <falls mein Programm siA

in den Gesinnungen festgesetzt und mit genügender Kraft

gefordert wird) eine Gesetzgebung, also eine Institution

realisiert wird, derzufolge der Fürst gar nidit das Redit haben

it»
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soll, uns zum Lebensopfer zu zwingen. Der »Fürst« oder die

»Obrigkeit« darf dodi nidit mehr an Opfern von den Staats-

bürgern verlangen, als das »Staatsoberhaupt« ^ das sind wir in

unserer Vereinigung — gestattet und kann daher gar nidit unser

Lebensopfer anbefehlen, wenn wir eben einen soldien Zwang

aus unseren Gesetzen ausgestaltet haben.

Die Annahme Rousseaus, daß der Staatsbürger überhaupt

auf Opferung seiner Existenz für den Staat redinen muß, weil

er »nur unter dieser Bedingung bisher in Sidierheit gelebt hat«,

ist eine ganz willkürlidie,- der Verfasser des »Gesellsdiafts*

Vertrages« konnte ja nidit wissen, ob der Vertrag und ob jeder

Vertrag eine soldie Bestimmung enthalten würde, sei es bei der

Gründung des Staates, sei es im Laufe der zeitlidien Umände*

rungen eines soldien Vertrages, sei es bei versdiiedenen Völkern.

Und es ist dodi wenigstens in unseren Tagen gewiß, daß wir

durdiaus nidit im Sinn haben müssen, uns mit Haut und Haar

dem Staat oder seiner Vertretung auszuliefern,- wir wollen also

lange nidit »alle« Dienste des Staates leisten. Die Mensdien

haben sdion so viele Sdiranken zwisdien jedem einzelnen und

der Staatsgewalt aufgeriditet, sie werden wahrsdieinlidi nodi

weitere Sdiranken aufriditen und die wichtigste wird eben jene

sein, die den Staat verhindert, über unsere physisdie Integrität

zu gebieten V dann mag der »Fürst« sagen, was er will, es wird

dodi jeder allein entsdieiden, ob er sein Leben riskieren oder

direkt opfern will. Mit diesem Prinzip kann, wie man aus dieser

Sdirift ersehen wird, der Staat sehr gut bestehen, anders sollte

er gar nidit besdiaffen sein.

Der bestediendste Satz, auf dem die oben zitierte

Argumentation Rousseaus basiert, ist jedodi offenbar folgender:

»Wer sein Leben auf Kosten anderer erhalten will, muß es,

sobald es nötig ist, audi für sie hingeben.« Es ist aber nidit

riditig, daß man sein Leben »auf Kosten anderer« erhalten will,

denn wenn jeder nur freiwillig sidi zum Kriegsdienst meldet, so

wird ja niemand gezwungen, sidi zu opfern, er kann also, wenn

CS ihm nidit gut bekommt, audi niemandem Vorwürfe madien,

daß dieser auf seine Kosten lebe. Und was das betrifft, daß

» Idi sprcdie hier natörlicfi nicht von der Behandlung ganz besonderer,

lebensgefährlicher Personen, denen ganz gewiß nicfit anders als durdi Tötung

beizukommen wäre.

man nur auf Grund der Bedingung, sidi auf Geheiß zu opfern,

»bisher in Sidierheit gelebt hat«, so muß das nidit gerade durdi

einen erzwungenen Kriegsdienst ermöglidit werden, sondern,

wenn dem Staat soldie Gefahren drohen, daß die Sidierheit in

der Tat gefährdet würde, so werden sidi, wenn man davon

überzeugt ist oder wurde, sidierlidi genug freiwillige Verteidiger

dieser Sidierheit finden,- ausgenommen, wie sdion erwähnt, man

hat besondere Gründe, die Gefährdung der Sidierheit hinzu-

nehmen, sogar mit ihr einverstanden zu sein — worüber nur

jeder einzelne zu entsdieiden das Redit hat.

Es ist ein Von der Wirklidikeit gar zu sehr abstrahierender

Gedankengang, wenn Rousseau im 4. Kapitel sagt :
»Im GeselU

sdiaftsvertrag haben sie <die Einzelnen) nur einen vorteilhaften

Tausdi gemadit, indem sie für eine unsidiere und Ungewisse

Lebensweise eine bessere und gesidiertere . . . eintausdien. Sogar

ihr Leben, weldies sie nun dem Staat geweiht, wird von dem-

selben beständig gesdiützt, und was tun sie, wenn sie es zu

seiner Verteidigung der Gefahr aussetzen, anderes, als daß sie

ihm das von ihm Erhaltene zurüderstatten ? Im Notfall

müssen allerdings alle für das Vaterland kämpfen, aber niemand

braudit audi für sidi selbst zu kämpfen.«

Rousseau setzt hier voraus, daß es sidi bei jedem Krieg

um den Kampf fürs »Vaterland« handelt, also namentlicii um

seine Verteidigung. Aber meistens sind es, wenigstens auf einer

Seite, Aggressivkriege und der »Fürst« behauptet, der Tod der

Staatsbürger sei für den Staat notwendig, obwohl es sidi in

Wirklidikeit nadi der Auffassung vieler oder vielleidit aller Staats-

angehörigen nidit entfernt um eine wirklidie Existenzfrage des

Staates handelt. Weldie unpraktisdie Auffassung liegt, wenn

man vom Krieg im allgemeinen spridit, in diesen Worten
:
»Für

das Vaterland kämpfen!« Audi heute benützt man nodi immer

diese bestediende Kombination der Worte »Land« und »Vater«,

um die Vorstellung einer Fürsorge gemütvollster Art seitens der

Staatsregierungen zu suggerieren. Und was sehen wir immer

von neuem?

Nodi immer sind es einige wenige Personen, die die

Kriege vom Zaun bredien und für ihre folgensdiweren Aspira-

tionen sollen dann andere Mensdien Leben oder Gesundheit opfern

!
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So viel auch Rousseau für die Erweckung des Freiheits-

und namentlidi Gleidiheitsgefühls getan hat, so viel hat er

andererseits verdorben, und zwar dadurdi, daß er beim
Patriotismus, als dem vermeintlidi hödisten der politisdi^sozialen

Gefühle, stehen geblieben ist.

Begeistert von den Sdiilderungen der antiken Staaten und
als Bürger der Genfer Repubhk, die nadi Calvins strengen

Grundsätzen aufgebaut war, vertrat er in seiner Auffassung
stets den fanatisdiesten Staatsgedanken. Er fühlte nidit, daß man
den Blid^ einerseits bis zum Individuum zurüdc und andererseits

über die Staatsgrenzen hinaus nadi allen Staaten und Völkern
hin erweitern soll und daß der eigene Staat ^ wie audi die

Familie — nur als Zwisdicngebilde zwisdien diesen beiden ange*
sehen werden sollte, das nur in besonderen Fällen, z. B. beim
Angriff durdi andere Staaten, dominieren darf. Weil Rousseau
diese Empfindung nidit hatte, so heferte er dem Staate das
Leben des Individuums unbedingt aus, ordnete alle seine

Empfindungen jener des Patriotismus unter und erklärte überdies

ausdrüdlidi, Patriotismus und Humanität seien zwei unvereinbare
Tugenden. Diese so einflußreidie barbarisdie Maxime verdanken
wir also Rousseau, der ja audi, obwohl selbst hodi kultiviert,

dodi kulturellen Fortsdiritten so feindselig gegenüberstand. In

ihm stedt der Geist Calvins, nur weniger auf das Religiöse und
viel stärker auf das Politisdie geriditet, und es ist bezeidinend,

daß er sogar ein »bürgerlidies Glaubensbekenntnis« in seinem
Staatsideal festgesetzt sehen will!

Nidit zu spredien von dem <mindestcns »kindisdi« zu
nennenden) Inhalt, mit dem er tief, tief, z. B. unter Spinoza,
unter Vo 1 1 a i r e und Diderot und nodi vielen anderen steht,

in weldiem er als »positive und untrüglidie« Glaubenssätze hin*

stellt
:
»Das Dasein einer allmäditigen, weisen, wohltätigen Gott-

heit, einer alles umfassenden Vorsehung, ein zukünftiges Leben,
die Belohnung der Gerediten und Bestrafung der Gottlosen.«

Also nidit von diesen »untrüglidicn« Glaubenssätzen, aber davon
soll gesprodien werden, daß Rousseau jeden, der an diese Sätze

nidit glaubt, verbannt wissen will. Und warum? »Weil er unfähig

ist, Gesetze und Gereditigkeit aufriditig zu lieben und im Not-
fall sein Leben seiner Pfllidit zu opfern.«

Es spridit aber dodi die Erfahrung aller Zeiten gegen
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mußte

diese letzte Behauptung. Wir sehen ja in der Gesdiidite der

Kriege, wie tapfer Männer und ganze Völker ihr Leben ein-

setzten, die das alles nidit glaubten,- nidit einmal die Juden zur

Zeit der Makkabäer glaubten daran. Daß Alexanders

mazedonisdies Heer, daß die Griedien, die Römer, die Germanen,

die Hunnen und so viele andere es glaubten, kann man wohl

audi nidit voraussetzen. Und ebenso sonderbar wie grausam

wäre es, jemanden aus einem Staat zu verbannen, weil er

gewisse, willkürlidi aufgestellte, ihm geradezu absurd und lädierlidi

ersdieinende Dogmen — mitunter trotz seines besten Willens «—

nidit für wahr halten kann, also für eine bloße Denkriditung zu

strafen, ohne daß irgend eine sdilimme Tat begangen worden

wäre,- eine edit Calvinsdie Zensur!

Und nodi mehr »Calvin«: Rousseau geht so weit,

zu sagen, »sobald sidi jemand nadi öffentlidier Anerkennung

dieser bürgerlidien Glaubensartikel doch als Ungläubiger zu

erkennen gibt, so verdient er die Todesstrafe«. Geradeso wie

Calvin, der in seinen »Institutionen« Blasphemie und Abgötterei

mit der Todesstrafe bedrohte, woran ja audi Servet glauben

1

Alles dies vergesse man niemals! Bei jeder passenden

Gelegenheit erinnere man sidi, zu weldien Barbareien, Brutalitäten,

Grausamkeiten, selbst bei den edelsten oder genialsten Mensdien

ideale Erhitzung und fanatisdie Theorien führen können, wenn

sie nidit den Grundsatz aller Moral, nämlidi : die über alles siegende

Hodiaditung vor der mensdilidien Individualexistenz besitzen.

1 Der praktisA gewordene Rousseau taudite bald naA seinem Tode

in der französisAen Revolution als Robespierre auf. Hätte Rousseau zu

jener Zeit gelebt, so hätte er geradeso verfahren wie Robespierre :
Dieselbe

durdi Uneigcnnützigkeit gewappnete harte politische Tugend, denselben Glauben

an einen persönlidien Gott, die offizielle Einführung der Anbetung eines

hödisten Wesens hätte audi Rousseau angeordnet haben können und die

Tötung poHtisdier Gegner hat Robespierrc ganz im Geiste Rousseaus, und

zwar mit dem gleidien ruhigen Gewissen durdigeführt. Diese Wiedergeburt

Rousseaus in politisdier und religiöser Beziehung ist eine Merkwürdigkeit.

Robespierre war sdion als ganz junger Mensdi ein Bewunderer

Rousseaus. Er besudite ihn in Ermenonvillc kurz vor dessen Tode, nur aus-

nahmsweise wurde er vorgelassen und wie er sidi Rousseau näherte, spradi

ihn dieser ungefähr mit den Worten an: »Idi glaube midi auf Physiognomien

einigermaßen zu verstehen, in Ihnen finde idi den wahrhaftig ehrlidicn und

ernsten Mensdien.«
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Audi Plato setzte in seinem Werke: »Die Gesetze« die
Todesstrafe darauf, wenn jemand hartnädig nidit glaubt, daß —
die Götter sidi um uns kümmern. Zuerst soll er fünf Jahre in
einem »Besserungshaus« verbringen, wo er »bekehrt und seine
Seele gerettet werden soll«,, und wenn er audi dann noA nidit
»zur Vernunft« <!> gekommen ist ^ soll er mit dem Tode
bestraft werden. Das verlangt derselbe P I a t o, der die Ermordung
des Sokrates vor sidi sah

!

Hier sehen wir also drei Männer, die zu den bedeutendsten
Ingenien der Mensdiheit gehören, die - namentlidi Plato und
Rousseau -- von niemandem in der Gabe übertroffen wurden,
die Mensdien in ideale Regionen zu erheben, Begeisterung für
Sdiönheit und Tugend zu erweden^. aber eines fehlte ihnen
und gerade das allerwiditigste

: Die unbegrenzte Hodiaditung vor
mensdilidien Existenzen, die Sdieu vor Verniditung von Mensdien*
leben. Dieser eine Mangel madite Plato wie Rousseau in

mandien ihrer Sdiriften und Calvin audi in seinen Handlungen
zu grausamen Gesetzgebern.

Nein! Wir können eine Staatstheorie nidit braudien, der*
zufolge Mensdien geopfert werden, wenn der »Fürst« es verlangt!

•

Nadi Edmund Burke ist der Staat kein Zwedcverband,
sondern eine über die Spanne der Einzelgeneration weit hinaus-
gehende Lebensgemeinsdiaft.

Und ähnlidi betraditen Novalis und Adam Müller
den Staat als eine Individualität,- der Staat, meinen sie, sei ein
»Lebewesen, das in allen seinen Gliedern von Vitalität und
Geist überquillt«. Diese Auffassung kann niemandem verwehrt
werden und sie kann namentlidi dann von vielen akzeptiert
werden, wenn der Staat ganz und gar, also innerhalb seiner
geographisdien Grenzen und audi an allen Stellen seines Herrsdi*
gebietes, von einer einzigen Nationalität und nodi mehr, wenn
er zugleidi von einer einheididien Religion erfüllt ist. Novalis
wie Ad. Müller maditen diese Einsdiränkungen nidit. Müller
sagt, im Gegensatz zu Sdilözer und so wie Burke, der

* Vier Männer sind es, die den Europäern den fioheitsvollen Ideallsmus
gebradit haben: Plato, Jesus, Rousseau und Schiller. Das sind die
vier Idealisten, hodi über den vier Evangelisten.
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Staat sei keine bloße Manufaktur oder Assekuranzanstalt, er ist

die »innig-e Verbindung der gesamten physisdien und geistigen

Bedürfnisse . . . eine Allianz der vorangegangenen Generationen

mit den nadifolgenden oder umgekehrt«.

Dies alles hört sidi sehr sdiön an, kann weder bewiesen

nodi widerlegt werden und ist für denjenigen, der diese Ansidit

teilt, wirklidi sdiön. Es liegt Gemüt darin.

Allein sie wird von sehr vielen nidit geteilt. Entweder

entbehren sie diese Art von Staatsgefühl, oder es wendet sidi

ihr Intellekt dagegen, und das aus mannigfadien Gründen. Sei

es infolge der Kenntnis der politisdien Gesdiidite ihres <oder

jedes) Staates, die jede Gemütsauffassung aussdiließt/ sei es

infolge der bestehenden Staatseinriditungen, die nur zu oft jeder

Verbesserung mit dem Hinweis auf den konservativen Charakter

des »organisdien« Staatsgebildes, auf die »Allianz der voran*

gegangenen mit den nadifolgenden« entzogen werden und der*

gleidicn mehr.

Will man daher eine StaatsaufFassung empfehlen, die alle

Staatsbürger annehmen können, so bleibt wohl, wie man sehen

wird, nur jene aufredit, die in dieser Sdirift <im 14. Kapitel)

entwid^elt wird.

In der großen Frage der Wehrpflidit gehört Kant zu

jenen wenigen, die dieses widitigste aller Probleme des inneren

Staatsredites mit Eindringlidikeit und mit von Theorien unbe*

einfliußtem großen Temperament behandelten.

»Es erhebt sidi die Frage,« sagt Kant, »weldies Redit hat

der Staat gegen seine eigenen Untertanen, sie zum Kriege gegen

andere Staaten zu braudien, ihre Güter, ja ihr Leben dabei

aufzuwenden oder aufs Spiel zu setzen: so daß es nidit von

ihrem eigenen Urteil abhängt, ob sie in den Krieg ziehen wollen

oder nidit, sondern der Oberbefehl des Souveräns sie hinein*

sdiidien darf? Dieses Redit sdieint sidi leidit dartun zu lassen,

nämlidi aus dem Redite, mit dem Seinen (Eigentum) zu tun,

was man will. Dieser Reditsgrund aber gilt zwar freilidi in

Ansehung der Tiere, die ein Eigentum des Mensdien sein

können, will sidi aber sdilediterdings nidit auf den Mensdien,

vornehmlidi als Staatsbürger, anwenden lassen, der im Staate

immer als mitgesetzgebendes Glied betraditet werden muß (nidit
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bloß als Mittet, sondern als Zweck an sich selbst) und der also

zum Kriegführen nidit allein überhaupt, sondern auch zu jeder

besonderen Kriegserklärung, vermittelst seiner Repräsentanten,

seine freie Beistimmung geben muß, unter welcher einschränkenden

Bedingung allein der Staat über seinen gefahrvollen Dienst

disponieren kann. Wir werden also wohl dieses Redit von der

Pflidit des Souveräns gegen das Volk <nidit umgekehrt) abzuleiten

haben, wobei dieses dafür angesehen werden muß, daß es seme

Stimme dazu gegeben habe, in welAer Qualität es, obzwar

passiv <mit siA madien läßt) dodi audi selbsttätig ist, und den

Souverän selbst vorstellt.« ^
Diese praditvolle Hinstellung der großen Frage, die uns

hier besdiäftigt, bedarf einer wesentlidien Weiterführung Und

diese besteht darin, daß es durdiaus nidit genügt, die Volks*

repräsentanten über die Kriegführung entsAeiden zu lassen, also

sidi von ihnen zum Eintritt in das Kriegsheer zwingen zu lassen,

sondern es muß jedem einzelnen Kriegstauglidien überlassen

bleiben, ob er den Feldzug mitmachen will oder nidit.

Wir müssen bedenken, daß, bevor ein Krieg gegen die

Angehörigen eines fremden Staates begonnen wird, eigenthdi

vorher sdion ein Krieg gegen viele, oft sehr viele, eigene Staats*

angehörige geführt wird, indem nämlidi zufolge unserer heutigen

Institutionen in den meisten Ländern, die für den Krieg

Stimmenden und Entsdieidenden - seien es wenige oder viele

^ die anderen, einer Kriegführung innerlich Niditzustimmenden

in der widitigsten aller Fragen niederringen,- und diese Ungereditig-

keit wäre natürlidi audi dann vorhanden, wenn die Volks-

repräsentanten, und nidit etwa ein absoluter Fürst, zu entsdieiden

haben. Selbst wenn alle Mitglieder der Repräsentanz derselben

Meinung wären und also, über die Köpfe der Soldaten hinweg,

sie zum Kriegsdienst zwingen, ist damit gar nidits gewonnen.

Wer von den Soldaten sein Leben, in dem gegebenen h^alle,

nidit opfern oder riskieren will, dem muß eine abstimmende

Volksrepräsentanz oder selbst ein ganzes Volk, das etwa im

Referendum einen Krieg besdiließt, gerade so gut als Tyrann

ersdieinen wie irgend ein Despot ^ es bleibt also auf Kants

Frage • »Weldies Redit hat der Staat gegen seine eigenen Unter-

tanen, sie zum Kriege gegen andere Staaten zu braudien ?< nur die

eine Antwort übrig : Gar keines 1 Und audi niemand anderer
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hat ein solches Redit, es gibt überhaupt für Opferung des Lebens

kein Redit, sondern nur den freien Entsdiluß jedes Individuums

also: Freiwilligkeit.
^

Wenn man Hegels prinzipielle Auffassung des Staates

kennt, so kann man sidi sofort vorstellen, daß er unbedenklidi die

Staatsbürger dem Wehrzwang unterwerfen wird. Hegels Kraft

besteht in der genialen Aufstellung weit umfassender Sdiemata,

- die, obgleidi nicht beweisbar, so dodi plausibel und sogar

einsdimeidielnd ersdieinen - wenn man aus Mangel an Einsidit

in ihre Willkürlidikeit oder aus Mangel an Kenntnissen oder in

szientifisdier Gutmütigkeit nidit an die dem Sdiema widerspredienden

Tatsadien denkt.

Nadi Hegel ist der Staat *die Wirklidikeit der sittlidien

Idee« \ Wenn Hegels Satz wahr wäre, so folgt sdion ohne

weiters daraus eine so imponierende Höhe der Staatsinstitution,

daß sie uns zu jeder verlangten Hingabe verpfliditen könnte. Der

Staat ist aber, nadi Hegel, audi »als die Wirklidikeit des

substantiellen Willens, die er in dem zu seiner Allgenieinheit

erhobenen besonderen Selbstbewußtsein hat, das an und für sidi

Vernünftige.« Natürlidi ist man vollkommen bereditigt, zu fragen:

Woher weiß man, daß der Staat ein ..substantieller« Wille sei?

Was ist denn das : »ein substantieller Wille« ? Woran erkennt

man denn, daß ein ganzer Staat ein .zur Allgemeinheit erhobenes

Selbstbewußtsein« hat? Und wie kann man, angesidits der

schredlidien Erfahrungen aller Jahrhunderte, den Staat, alsc>

jeden Staat, als das *an und für sidi Vernünftige« betraditen?

Nur wenn man sophistisdierweise sagt: Alles was ist, ist

vernünftig und, ähnlidi wie bei dem Begriffe >sittlidi«, verstedter-

weise unter »vernünftig« etwas ganz anderes versteht, als was

alle Welt darunter versteht.

lAuA Lassallc meint, ähnUcfi wie Hegel, der Staat sei .die

Einheit der Individuen in einem sittlidien Ganzen.« Nun aber zeigte alle

Erfahrung der politischen Gesdiidite und zeigen es auch die allermeisten

staatsphilosophisdien Theorien, daß der Staat ganz jenseits dessen steht, was

wir »sittlidi* zu nennen gewöhnt sind, denken wir an den russ.sAen Staat

und an Hegels Rechtslehre. Wie konnte also Lassalle den Ausdrud. .sittlich«

gebraudien ? Nur dann, wenn man unter dieser Bezeidinung verstedt etwas

ganz anderes versteht, als man seit jeher verstanden hat.
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NaA Hegel ist, v.ie gesagt, »der Staat das vorhandene,

wirklich sittliche Leben. Denn er ist die Einheit des ailgeme.nen

: s dichen Wollens. Nun ist Dahomey ein Staat, ebenso

Rußland wie steht es dort mit dem »sittliAen Leben« ? Und

Erstehtl selbst in den zivilisiertesten Staaten mit der .Em-

TL des allgemeinen Wollens? Eine -l^^E-^^ffVVfe
„id.t, sind diese Staaten deswegen kein sitthAes Leben? W.e

man sieht, denkt Hegel nur an seinen Begriff vom Staat und

ienoriert seine tatsädilidie Besdiaffenheit. _
^

Dementspred>e„d stellt Hegel den wertlosen Satz auf:

,Das Allgemeine ist im Staat in «^^ G«^-"'/V,%—
und vernünftigen Bestimmungen « Smd abe alle Gesetze

vernünftig? Und wer soll darüber entscheiden? D.e Gesetze

Tnd nur etwas äußerliches, aber die Gesinnungen und Hand-

Tngen bezügliA der Gesetze sind das Allgemeine, durAaus

„idit EinheitliAe, was den Staat ausmad>t
. :Ueten

»Was den Staat ausmaAt, .st SaAe de gebdeten

Erkenntnis . Wie ist es aber, wenn, wie in W.rkhAke.t, d.e

lienn^nUse der Gebildeten untereinander niAt übereinsfmmen?

Die ganze Staatsauffassung Hegels ist, w.e .nan s.eht,

theoretisA genommen, ganz willkürliA und an ^er frfa rung

gemessen, tatsaAenfremd, also im ganzen und großen

unbraudiDar. , ,
. <^ ,

Die auf Riesenstelzen einhersAreitende " sehr gen.ale -

GesAiAtsphilosophie Hegels gelangte auA zu d<=m Satze:

«Die WeltgesAiAte ist der FotsAritt im Bewußtsein der Fm-

hS « Es fst doA ein seltsamer FortsAritt von «>- - emens.sAen

Republik zum eben verflossenen zarisAen russ, Aen R^'* °<1"

zum preußisAen Freiheitsbewußtsein zu Hegels Ze.t oder .n

den fünfziger Jahren des XIX. Jahrhunderts!

•

Die einfad^ste und ganz bereAtigte Art, solche philosophische

Trapezkunststücke zu widerlegen und von sid. zu weisen t

allerdings die, einfad. zu sagen: »Dies alles glaube d. nidit«

All in es ist furd^tbar, zu sehen, daß gerade von sold^en und

fhn iLn willkürlid^en Konstruktionen die Meinungen vieler und

nttidTer Mensd^en in höd.st wid^tigen Prob e.e ,„

letzter Instanz audi die Regierungsmaximen ganzer Staaten,
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beeinflußt werden. Und es ist mir geradezu widerÜdi und recht

betrüblich, mich mit solchen grundlosen Spekulationen befassen

zu müssen, wo es sich doch um Rettung der Menschen vor

dem Zwang zum Tode oder zum physischen Verderben handelt!

Bei Hegel wird das Individuum dem Staatsbegriff total

hingeopfert. Das »Interesse des Einzelnen,« meint Hegel, ist

gar nicht der letzte Zweck dts Staates, sondern »indem er

objektiver Geist ist, so hat das Individuum selbst nur Objek*

tivität, Wahrheit und Sittlichkeit, als es ein Glied desselben ist.«

Was soll das aber heißen : ein objektiver Geist ? Wieso über«

haupt »Geist«? Und welche Willkürlichkeit, ja Absurdität ist

es doch, dem Individuum, welches etwa einsam auf einer Insel

lebt, Objektivität, und wenn es dort nur wenige gibt, die zum
Beispiel eine Familie, aber noch keinen Staat bilden, Wahrheit

und Sittlichkeit abzusprechen !

Nun aber beachte man die Worte Hegels, in denen das

Individuum direkt der Wehrpflicht ausgeliefert wird:

»Eine Menschenmenge kann sich nur einen Staat nennen,

wenn sie zur gemeinschaftlichen Verteidigung der Gesamtheit

ihres Eigentums verbunden ist . . . durch wirkliches Wehren sich

verteidigt.« »Die Einheit der Staatsmacht zum allgemeinen

Zweck der Verteidigung ist das Wesentliche eines Staates.«

Diese Behauptung bedarf vor allem einer Vervollständigung:

So lange die Verteidigung, respektive der Kriegsdienst überhaupt,

von der Staatsexekutive, wie heute, erzwungen wird, kann man

nicht von einem »Wesentlichen« des Staates sprechen, denn man

weiß ja nicht, ob bei allen oder bei wie vielen Kriegern ein

Staatsgefühl vorhanden ist und bei den Nichtkombattanten

weiß man es natürlich erst redit nicht. Erst dann, wenn die

Institution der Freiwilligkeit vorhanden ist und sich alle nach

den Wehrgesetzen zum Kriegsdienst Registrierten oder eine

große Majorität für den gerade beabsichtigten Feldzug melden,

ist bewiesen, daß alle diese sich jetzt und diesmal für die

Gesamtheit, den Staat, opfern wollen, ihn also als etwas sie in

höchstem Maße Bindendes anerkennen,- und so kann man

genauer eigentlich sagen: Nicht die Einheit der Staatsmacht ist

das Wesentliche eines Staates, sondern : wenn in einem gegebenen

Falle die Einheit der Staatsmacht sich durdi aussdilaggebende

Freiwilligenmeldung manifestiert, so beweist dies in diesem
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Ganz ausdrüdilidi verlangt Hegel den Wehrzwang audi

in folgenden Sätzen: »Es ist notwendig, daß das Endliche,

Besitz und Leben, als Zufälliges gesetzt werde, weil dies der

Begriff des Endlidien ist. Diese Notwendigkeit hat einerseits

die Gestalt von Naturgewalt und alles EndÜdie ist sterblidi

und vergänglidi. Im sittlidien Wesen aber, dem Staate, wird

der Natur diese Gewalt abgenommen und die Notwendigkeit

zum Werke der Freiheit, einem Sittlidien, erhoben.« Und
ferner meint Hegel: »Indem die Aufopferung für die Idee

des Staates das substantielle Verhältnis aller und hiemit allge-

meine Pflicht ist, so wird es zugleich als die eine Seite der

Idealität gegen die Realität des besonderen Bestehens, selbst zu

einem besonderen Verhältnis« usw.

Nun fragt man, wieso es »notwendig« ist, daß das

Endliche als Zufälliges gesetzt werde, vielmehr könnte man ja

glauben, es gebe gar nidits Zufälliges und es sei ohne Sinn,

das »Endlidie« erst »setzen« zu sollen. Und was soll das

heißen: »Das substantielle Verhältnis?« Und wieso ist »hiemit«

die Aufopferung allgemeine Pflicht?

Auf Grund solchen metaphysischen Hokuspokus sollen

tausende und abertausende Mensdien wider ihren Willen ihr

Leben verlieren! Kann den Philosophen, die so gewissenlos

argumentieren, auch nur eine Spur von Hochaditung mensch*

lidher Existenzen zugesprodien werden?

Und es ist ferner eine traurige Konsequenz der Hegeischen
Auffassung, wonadi der Staat »die erscheinende Wirklidikeit

des Sittlichen selbst« sei, daß es eine über den Staat hinaus*

greifende zwisdienstaatliche Ethik nicht geben könne. Mit dieser

Ansidit wäre der Staatenkrieg in Permanenz erklärt, wie ja in

der Tat nach Hegel das Völkerleben von »höheren Mächten«,

vom »Weltgeist«, vom »Geist der Geschichte« jenseits von Gut
und Böse gelenkt wird. Wenn aber schon so ein Weltgeist

vorhanden ist, so ist nicht einzusehen, warum nicht er selbst

oder eine andere Kategorie von Naturgeist auch die Privat*

handlungen der Menschen lenken soll, und zwar ebenfalls

jenseits von Gut und Böse, d. h. es kann dann auch eine

zwischenindividuelle Ethik nicht geben. Und wenn man an diesen

Privatweltgeist nicht glauben wollte, so steht es auch jedem

frei, an der Existenz des Staatenweltgeistes zu zweifeln oder
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.i^ kurz nicht zuzugeben. Sobald es siA um die ganze Welt

hanS sind StaaL von keiner höheren WiAtigkeit und

Bedeutung als Individuen.

le mehr Gelehrsamkeit und je höhere Standpunkte die

Philosophen und Juristen sAeinbar anstreben, desto w.der-

den Ideologien der Staatsphilosophen ausgehetert.

So definierte S c h e 1 li n g den Staat als »das unm.tteU

bare und sid,tbare Bild des ^^sduten Lebens d^h.al

Gestaltung Gottes.. Was ist denn das für - Dmg da

absolute Leben?« Und was soll man unter Gott« J^««hen,

Es gibt ja so viele, sehr versAiedene Vorstellungen von Gott?

£ der Staat eine Gestaltung des Gottes der Juden, der Chnsten,

der Mohammedaner? Spinozas? _ „ . j- i ikl:A,

Savigny wiederum meint: ^Der Staat ist d.e le.bhd,e

Gestalt der geistigen VolksgemeinsAaft.« Wie ist es aber wenn

Syriern oder ie'nem Staate gar keine Volksgemein^Aaft g.

Und das ist doA der Fall, wenn in demselben Staate mehrere

Völker eingesAlossen sind, die von einer «geistigen« Gemem-

sAaftniÄt einmal etwas wissen wollen. Savigny daAte wahr-

*
fnlil an Preußen, und die Polen in Preußen zählten für .hn

eSad. nid,t. Und wo ist «1'« «-tige Volksgeme.n^^^^^^^

österreidi? In Rußland? Ja, auA in England, mit semen ren

und ndern? Man wird aber dod. niAt behaupten wollen,

öste-iefr Rußland und England seien keine nAt.gen

^'^"d' selbst in einem und demselben Staate, dessen

Angehörige gleiAe SpraAe und gleiAe Religion besitzen, g.bt es

sehfselten eine geistige VolksgemeinsAaft, wohl aber versA.edene

KlaserParteien und Gruppen, die gar keine geistige Geme.„.

rlaft, sondern nur eine minimale GleiAartigkeit rem pol.fsAer

Natur besitzen.
^

unzugänglidi und auf die bestehenden Staaten unanwendbar ist.

Was man audi immer gegen Rousseaus Staatskonstruktion
einwenden kann, das eine große Verdienst muß man ihm ^
wie audi zum Beispiel H o b b e s - zuspredien : Wenn auch
nidit ohne mandie Unklarheit ^ ^ von Mystik ist sie frei! Aber
selbst Rousseaus Grundgedanke, den er selbst nidit ohne nahezu
unverständlidie Subtilität behandeln konnte, nämlidi den »einheit*
lidien Staatswillen«, hat man weiter ausgesponnen und einer
ganz unrealen Komplikation unterworfen.

Rohm er und Bluntsdili glaubten, den von Rousseau
vergebens versuditen einheitlidien Staatswillen gefunden zu
haben. Es heißt bei Bluntsdili: »Wir alle haben den Gegensatz
des Gesamt-T und individuellen Willens in uns selber, nämlidi
den Gegensatz des Rassen- und Individualgeistes.« Der Rasse*
Wille soll nun der »allgemeine« Wille sein und in der Staats*
und Reditsordnung soll sidi das Gesamtbewußtsein und der
Gesamtwille des Volkes, in dem Individualleben aber die

persönlidie Freiheit des einzelnen entfalten. Abermals fragen
wir: Wenn in einem Staate wie Österreidi mehr als ein halbes

Dutzend versdiiedener Nationalitäten leben oder in Rußland nodi
ungleidi mehr Rassen vorhanden sind, wo gibt es da einen
Rassen*, also »allgemeinen« Willen? Bluntsdili meint: in der
Staats* und Reditsordnung. Aber diese kommt fast nie durdi
einen allgemeinen Willen zustande, stets sind es einige wenige
Personen oder eine Gruppe von Juristen oder, wenn Parlamente
besdiließen, mäditige Parteien oder dodi nur einige hundert
Volksrepräsentanten, die die Gesetze geben.

In der »Gesamtdarstellung des Staatsredites« von
Bluntsdili <Bd. I, S. 35) heißt es zwar: »Der Staat soll keine

vollkommene Herrsdiaft über das Individuum haben, das
Individuum mit seinem Leben gehört nidit aussdiließlidi der

Gemeinsdiaft mit anderen Individuen an. Die Autorität des
Staates erstredtt sidi daher nidit weiter als die Interessen der
Gemeinsdiaft und das Nebeneinanderbestehen und Zusammen*
leben der Mensdien es erfordern.« Der letzte Satz ist jedodi so-

unbestimmt gehalten, daß man durdi ihn unsere Frage nidit

beantworten kann, denn wer kann autoritativ entsdieiden, wann
* Man sehe zum Beispiel das dritte Kapitel des zweiten BuAes und

das erste Kapitel des vierten Budies im Contrat Social,
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die »Interessen der Gemeinschaft« das Leben von Staatsbürgern

erfordern?

Der selbst als ehrlidi vorausgesetzte, Staatsmann mag

wohl glauben, es handle siA im gegebenen Falle beim Zwang

zum Kriegsdienste stets um ein so klares und widitiges Staats-

Interesse, daß es siA von selbst verstehe, dem Aufrufe zum

Eintritt in das Kriegsheer zu folgen,- es handle siA also um

ein Staatsinteresse und um ein Ziel, das auA mit der Existenz

Tausender und Hunderttausender von MensAen mit gutem

Gewissen erkauft werden darf. Aber jener Staatsmann stellt siA,

wie CS eben bei uns übliA ist, niAt die Frage
:

Wieso denn

jemandem, also auA ihm, moralisA genommen, das ReAt

zustehe, hier die EntsAeidung zu treffen und andere naA semer

EntsAeidung zum Lebensopfer zu zwingen? Er begnügt siA

mit dem formalen ReAt, das ihm die Staatsverfassung an Ae

Hand gibt und betraAtet siA eben als Exekutive emes

tnystisAen Organismus, »Staat« genannt, dem alle Individuen

siA bis aufs äußerste zu unterwerfen haben.

*

An einer anderen Stelle spricht sich der Vertreter des

sogenannten Bourgeois^Liberalismus über das uns hier beschat^

tieende Problem folgendermaßen aus <Bd. II, S. 349):

).Nidit immer geht Volkswohlfahrt und Privatwohlfahrt

parallel von Zeit zu Zeit ist der Staat genötigt zu semer

Rettung oder im Interesse der künftigen Gesdilediter harte

Zumutungen an die gegenwärtigen Privaten zu madien und ihnen

sdiwere Leiden aufzubürden.«

Hienadi wäre also der erzwungene Kriegsdienst erlaubt

oder wenigstens gereAtfertigt. Aber es ist audi hier stillsdiweigend

die falsdie Voraussetzung gemadit, daß erstens nidit nur die btaats-r

funktionäre oder Volksvertreter zu entsdieiden und andere dieser

EntsAeidung zu gehordien haben, ob der Fall der .Rettung

oder des Interesses der künftigen Gesdilediter« in der Tat gegeben

•sei, sondern audi, daß zweitens die Verfolgung dieses Interesses

das Opfer von zehntausenden mensdilidier Existenzen, ja auch

nur das Opfer eines MensdKenlebens, wert sei.

Es ist aber sdion an sidi unmöglidi, daß jemand der in

seiner Amtsstube ruhig arbeitet oder der bloß in die Zeitung

2X0

sdireibt oder über Staatsredit spekuliert — falls diese Personen
nicht in der furchtbaren Situation sind, selbst geopfert zu werden
oder nur in soldie Gefahr zu kommen — über eine Kriegs*
erklärung so ernst und mit so viel Verantwortungsgefühl
nadidenkt wie jene, die eine Kriegserklärung nidit nur gegen
Angehörige eines anderen Staates, sondern audi als gegen sidi

selbst gerichtet ansehen müssen, d. i. wie die Soldaten.

Wie hodi aber die Wichtigkeit der Gründe einer Kriegs*
Unternehmung von ihren eventuellen Opfern geschätzt wird,
kann sich nur dann zeigen, wenn die Soldaten sidi freiwillig zum
Felddienst melden sollen. Da erst wird klar ersehen werden,
was davon zu halten ist : Oh das Erobern neuer Provinzen, die

Gewinnung eines neuen Absatzgebietes, die Befreiung einer

Nation usw. jemandem so wichtig ersdieint, daß er dafür gerne
sein Leben riskieren möchte.

Der oben zitierte Staatsreditslehrer hat audi in seinem

Werke <Bd. IL, S. 66§> folgende interessante Stelle: »Wohl darf

der Staat über das Gut und Blut seiner Angehörigen verfügen,

wenn das nötig ist zur Erhaltung des Ganzen,« womit der

Zwang zum Kriegsdienst direkt befürwortet erscheint/ als

Erläuterung folgt jedoch der Satz: »Aber wenn der Regent aus

Laune mit dem Leben eines Untertanen spielen wollte oder nach

seinem Vermögen gelüstete und willkürlidi nadi diesem griffe

oder sein Familienrecht antastete und sein Weib oder seine

Tochter frevelnd zum Genuß begehrte, .... so wäue der Bürger
in keiner Weise zum Gehorsam verpflichtet.«

Gibt es jedodi zugestandenenmaßen einmal Fälle, in denen
der Bürger in keiner Weise zum Gehorsam verpfliditet ist, so handelt

es sich nur noch um Verallgemeinerung dieses Prinzips. Und man
kann fragen, ob denn eine Kriegsunternehmung aus irgend

welchen persönlichen Gründen, im Affekt des Zornes, der

Rachsucht, des Ehrgeizes eines Ministers, einer Volksvertretung,

nicht noch weitaus mehr Ungehorsam rechtfertigen könne, als

»Antastung des Familienrechtes« oder des »Vermögens« dies

tun. Und wer, muß man abermals fragen, wer soll entsdieiden,

ob der Fall so liegt? Dodi nicht jener Fürst oder Minister oder
jene Volksvertretung?
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Man nennt immer die Kriegslustigen »Patrioten«. Das sind

in jedem Falle Leute, die den wehrfähigen Staatsbürgern von

gegenteiligen Ansiditen ebenso als gefährlidie Gegner entgegen-

treten, wie nur irgend ein äußerer Feind, der Zwed. mag

weldier immer und audi nodi so selbstlos sein.

Wenn idi nidit der Meinung bin, daß das Kreuz auf der

Sophienmosdiee aufgepflanzt werden muß, so mögen sidi meinet-

wegen hunderttausend andere dafür mit ihrem Leben einsetzen ;

den Ruhm, ihr Leben für eine »Idee«, also selbstlos einzusetzen,

will idi ihnen durdiaus nidit streitig madien - aber idi selbst

verzidite darauf.

Wir legen den Befürwortern der Wehrpflidit folgende

Frage vor: Gesetzt, man würde jemandem verspredien, ihm

oder seinen Angehörigen oder seinen Nadikommen würde dieses

oder jenes große und seltenste Glüd, sagen wir ein Haupttreffer,

zuteil werden, unter der Bedingung, daß er aus einer Pistole aus

nidit zu großer Entfernung aufsidi sdiießen lasse, der Zufall konnte

ihm ja günstig sein und er mit heiler Haut davon kommen.

Wird sidi so leidit jemand finden, der auf einen solAen

Vorsdilag eingehen würde? Idi glaube nidit!

Nodi weniger würde sidi jemand freiwillig dazu hergeben,

sidi in ein Bajonettgefedit einzulassen, wenn man ihm in über-

zeugender Weise versidiern würde, das genüge, damit alle

Mitlebenden seines Staates, ja der ganzen Erde, und meinetwegen

audi die nächsten Generationen eine Reihe von Bequemlidikeiten,

wirtsdiaftlidien Vorteilen oder Fortsdiritten der Kultur gewinnen.

Der Angesprodiene würde einem -- von seltensten Ausna hmen

abgesehen — ins Gesidit ladien.

Aber genau soldie Anträge stellt man uns heute, wenn

die Staatsbürger in den Krieg gezwungen werden und wenn es

sidi nidit direkt um Verteidigung von Leib und Leben gegen

äußere Feinde handelt. Nur sagt man dies alles nidit zu jedem

einzelnen unter vier Augen, sondern zu hunderttausend Mensdien

gleidizeitig, und in Form eines Besdilusses und Befehls.

Was nun im Einzelfalle für absurd gehalten wird, halten

die Verfediter des Wehrzwanges für riditig, ja für selbst-

verständlidi! Wieso wird aus vervielfaditem Unsinn Vernunft?
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Oder hat sidi irgend etwas geändert, wenn der Einzelantrag in

einen Massenantrag übergeht, wo dodi nur ein Untersdiied in

der Zahl besteht?

In der Tat glaubt man das! Ohne alle Bereditigung wird
ein Staatsakt auf seine Vernunft und auf seine Reditfertigung
hin ganz anders angesehen als ein Privatakt. Wenn man von
»Staatszweden« spridit, meint man sofort, ein Wesen höherer
Art habe gesprodien. Sagt irgend eine Staatsbehörde: »Der Staat
verlangt dies und das« »ohne jenes kann der Staat nidit

existieren«, so tritt sogleidi bei den meisten Mensdien eine soldie
Betäubung ein, eine soldie Erhitzung des Kopfes, eine soldie
Lähmung des Denkvermögens, daß man ganz vergißt, daß, seit

die Welt besteht, bis heute nodi niemals ein »Staat« irgend
etwas, und sei es audi das Geringste, verlangt oder verboten
hat. Es sind immer Mensdien, Personen, die etwas befehlen,
verlangen oder verbieten. Spridit man das Wort »Staat« aus,
so wird fast allen so sdiwindlig zumute, wie — nadi Sdiopen-
hauers Bemerkung — den Deutsdien bei dem Worte »Idee«,-

es kommt ihnen vor, »als ob sie in einem Luftballon aufsteigen
würden«.

*

Wenn jemand das unbedingte Redit des Staates auf das
Leben seiner Angehörigen nidit anerkennt, so haftet ihm eine
gewisse Mißaditung wie wegen eines ethisdien Defekts an, eine
Mißaditung, die nidit nur durdi einen mystisdien Respekt vor
dem Staatsbegriff, sondern audi aus einem falsdien Sdiluß-
verfahren entsteht. Und nidit nur die Politiker und die große
Masse mißaditen eine soldie Gesinnung, sondern fast jeder aditet
sidi selbst weniger, wenn er sidi auf dieser Denkweise ertappt.
Man sdiließt nämlidi so: »Da das Sidiopfern eine edle Tat ist,

so muß das Sidierhaltenwoilen etwas Egoistisdies gemeiner Art
sein.« Daß man aber mit einer soldien Deduktion jeden Augen-
blidc Tausende von Mensdien zu einer Selbstopferung und seihst
für die unreifsten Ideen überreden könnte, überlegt man nidit.

Und ebensowenig denkt man daran, daß es unzählig viele Arten
gibt, edle Taten auszuüben und Opfer, selbst des Lehens, zu
bringen, sie müssen ja nidit immer den »Staat« betreffen.
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UflriAtig, willkürliA und ganz brutal ist d.e Auffassung

des Staates bi Treitschke, wenn er - in ^cnen »Vor.

fesungen über Politik. - sagt, das Wesen des Staates se. Macht

r/Hr sei die erste PfliAt des Staates, für seine Madit zu sorgen.

""''d "^teinX noch einseitiger als Hegels übersd^^^^^^^^^^^

der Wehrkraft des Staates. Gewiß ist Mad,t f"' ^men Staat

no wendig und umsomehr, je anarAisAer die zwischenstaathAen

BezTehunL sind, aber nur zur Verteidigung, also als not.

teXes'äbel ist MaAt oder wenigstens SAutz durA andere

pz Staaten ^^^--z:z.f:::rSitl
tre rein-ÄtieTTIe- e MaAt. Sollen w. vie.leiAt

ta spartanisAen Staat unser IJ^.-^
^'^J"^ .„ ^^.„,, ,p,Utik.

Etwas gesitteter stellt sidi Ireitschke in semtri

die Aufgib n 'des Staates vor. Dieser sei, meint er, »berufen zu

zu einem wirkliAen Charakter siA ausbilde«. Off^f^^ ^"gao

TreUsAte hebei, daß ein Staat mit gemisAter Bevölkerung, w^

Z BdsDiel das von DeutsAen, Dänen, Slawen und auA

FrTnzosen bewohnte DeutsAland, oder das aus Hunderten von

^^=1^ zusammensetzte ^^:^:^::ri:^Z

XJ^-'^'^^^ n "ts ts:.
TreitsAke das »Erhaltungs- und MaAtbestreben« «l^s Staa e ,

SS^bestreben involviert ehrgeizige
^^f,^^<^%^2ll^ w

aber kann niAt als Ziel einer »-•^l'*^"*

^^-"^J Jf,' Z
TreitsAke den Staat nennt, akzeptiert werden.

';J'"S^2aben
,4.„ Verfasser der »Politik« von allen anderen Autgaben

Tel nu7 A 1 der SiAerung der ökonomisdjen Existenz

i Staatsangehörigen, offenbar ersAien ihm eine solAe Aufgabe

"'"^^

WafnuHe' Frage der WehrpfliAt betrifft, so sagt se|bst

•

ein solAer Staatsanbeter wie TreitsAke in -"-Essay »De

Freiheit« »DoA ein Staat, beherrsAt von einer durA die

Mrhit' des Volkes getragenen Regierung, -'^ ^inem M",
^ unabhängigen GeriAten,

-ff--"
""j^ff^t'

m

SiA selber verwalten, ist mit alledem noA "'*'
j^;'^ f^. -"es

seinem Wirken eine SAranke setzen, er muß anerkennen
.

ts
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gibt persönliche Güter, so hodi und unantastbar, daß der Staat

sie nimmer sidi unterwerfen darf.« Das wäre ja ganz plausibel.

Aber im Gegensatz zu diesem Gedanken sagt Treitsdike

in demselben Essay: ». . . Und wieder besteht für den einzelnen

die physisdie Notwendigkeit und die sittlidie Pflidit, an einem

Staate teilzunehmen und ihm jedes persönlidie Opfer zu bringen,

das die Erhaltung der Gesamtheit fordert, sogar das Opfer des

Lebens.« Hier fehlt aber, wie gewöhnlidi, die Beantwortung der

Frage : Wer soll darüber entsdieiden, ob es sidi wirklidi um die

»Erhaltung der Gesamtheit« handelt, der zuliebe der Staats-

bürger, bzw. der Armeeangehörige sein Leben opfern soll?

Treitsdike meint gewiß, die Obrigkeit habe zu entsdieiden,- idi

aber fordere, jeder einzelne. Zwisdien diesen beiden Ansiditen

liegt eine Welt und selbst wenn Treitsdike an eine Entscheidung

durch das Parlament gedacht hätte, wäre es nicht anders. Man
sieht hier deutlich, wie wenig die Staatsrechtphilosophen und

Politiker der Realität der Dinge ins Auge sehen und wie sehr

sie sich mit abstrakten Begriffen und Deduktionen begnügen, die sie

nicht ernst genug mit den Details des praktischen Lebens vergleichen.

Sehr schwach ist Treitsdikes Begründung der Forderung

des Lebensopfers der Staatsbürger. Er meint, der Mensch unter*

liege dieser Pflidit nidit bloß darum, weil er nur als ein Bürger

ein ganzer Mensch werden kann, sondern auch, weil es ein

historisches Gebot ist, daß die Mensdiheit Staaten, sdiöne und

gute Staaten bilde.

Es ist aber unriditig, daß nur ein »Bürger« ein ganzer

Mensch werden könne,- denn auch ein Einsiedler oder Möndi —
den man dodi keinen »Bürger« im strengen Sinne des Wortes

nennen kann — ist ein ganzer Mensdi, nur anderer, vielleidit

mitunter höherer Art als ein gewöhnlidier Bürger, und für die

höhere moralisdie Kultur der Mensdiheit wiegt, nadi meiner

Meinung wenigstens, ein Franz von Assisi viele Dutzend

Treitschkes auf. Und andererseits gibt es überhaupt kein

»historisches Gebot«,- es kann ja überdies auch Fälle geben, in

denen mehrere oder viele Staatsbürger ihr Leben dem Staate

gerade darum nicht opfern wollen, weil sie hoffen, nach seinem

Zusammenbrudi, wenn also die »Erhaltung der Gesamtheit«

verloren geht, eine sdiönere und bessere Staatsbildung zu erleben.
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XII.

Der Staat.

II. Über die Auffassung des Staates als Organismus.

In neuerer Zeit gewinnt die Auffassung immer mehr an

Kraft, daß Staatszwedce das Wohl der Individuen überwiegen.

Diese Ansidit, die sdion von Rousseau und dann von

Hegel energisdi vertreten wurde, verstärkte sidi in dem Maße

immer mehr, als die mihtärisdien Rüstungen fast aller Staaten

größer wurden und es sich in den letzten Jahren namentlidi

darum handelt, redit viele Soldaten zu bekommen. Die Losung

gilt also vielfadi: Nur redit viele Kinder erzeugen! Ob die

Mütter dadurdi physisdi herabkommen, ob die wirtsdiaftlidien

Sorgen kinderreidier Familien nodi so niederdrüdend werden

und ob audi die ganze Bevölkerung sidi umso sdiwerer ernähren

wird, je zahlreidier — über eine gewisse Grenze hinaus —' sie

ist, dies alles kümmert die jetzigen Staatsphilosophen und

Politiker nidit,- es handelt sidi ihnen nur um viele Soldaten.

»Wenn man die Größe und die Ausdehnung des Vater-

landes wünsdit, die Entwid^lung unserer Zivilisation und unserer

Ideen durdi die Welt, so darf man sidi über die Fruditbarkeit

der Armen und Elenden nidit beklagen. Was midi betrifft,

anstatt midi um das Individuum zu kümmern, kümmere idi midi

nur um die Kollektivität.«

Dies sdirieb ein sonst durdi Humanität ausgezeidineter

Gelehrter, Charles Riebet, in einem Essay, der im Jahre 1883

in der »Revue des deux mondes« ersdiienen war. Es ist merk*

würdig genug, daß Ridiet die Entwidilung der französisdien

Zivilisation und Ideen »durdi die Welt« sidi nidit anders vor-

stellen kann als durdi »Ausdehnung« des Vaterlandes, also in

letzter Instanz durdi — Soldaten. So denkt ein französisdier

Gelehrter des XIX. Jahrhunderts. Wie hat dodi der Verlust von

Elsaß-Lothringen das kulturelle Niveau dieser sonst ausgezeidi-

neten Nation heruntergebradit

!

»Mir sdieint es,« fährt Ridiet fort, »daß der Mensdi eine

Art primäres lebendiges Material sei, aus weldiem sidi die

Bestimmung der Nation herausbildet, und wenn idi zu wählen

hätte, so würde idi Frankreidi den Franzosen vorziehen.«

Der Historiker Eduard Meyer sdirieb <in seinem Werk
über England): »Für viele ist nidit nur im politisdien Denken,

sondern unmittelbar in der Empfindung jedes Staatsbürgers, der

Staat die hödiste, alle Kräfte des gesamten von der Gebietsgrenzc

umsdilossenen Volks zu aktiver Wirksamkeit zusammenfassende

Einheit, die unentbehrlidie Voraussetzung des Lebens und der

Tätigkeit jedes einzelnen und eben darum bereditigt und ver*

pfliditet, die volle Hingabe eines jeden für seine Aufgaben zu

fordern. Er ist unendlidi viel mehr als lediglidi die Gesamt*

summe aller in ihm besdilossenen Individuen,- er hat ein Leben

für sidi, seine Aufgaben sind unvergänglidi, seine Existenz ist

der Idee nadi ^ falls er nidit durdi Gewalt von außen

zertrümmert wird ^ ewig, alle Generationen nadi rüd^wärts und

vorwärts zu einer Einheit, zu einem gewaltigen gesdiiditlidien

Lebewesen zusammenfassend.«

In dem Bestreben, im Staat etwas Über* und Außer*

individuelles entded^en zu können, wendet Bluntschli folgenden

Kunstgriff an. Er spridit von dem »weit verbreiteten Irrtum«,

daß '- wie Rousseau meinte ^ der Staat nur als eine Willkür*

lidie Einriditung der Individuen erklärt wird, weldie, um mehr

Sidierheit zu erreidien, durdi einen Gesellsdiaftsvertrag zusammen-

treten. »In ihrer konsequenten Darstellung«, fährt Bluntsdili fort,

»sagt diese atomistisdie Staatslehre: Die Individuen aliein sind

Grund und Zwed^ des Staates, er hat kein Leben in sidi, keinen

eigenen Zwed^. Die deutsdie historisdie Reditssdiule madite aber

aufmerksam auf die organisdie Natur des Staates. Eine Statue

bestehe ja nidit bloß aus der Summe der einzelnen Marmor*

körner und das Gemälde aus der Summe der einzelnen Ölfarben*

fled^en.«

Dieser Vergleidi ist sehr bestediend und zeigt, wie hart*

nädcig das Bestreben ist, eine Art übermensdilidies Wesen aus
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dem Staat zu madien, dessen Geboten dann die einzelnen

Individuen unbedingt gehordien müssen. Es ist geradezu

sdiredlidi, daß die Mensdien sidi von soldien falsdien Analogien

dumm madien und fangen lassen und sidi ihren äußersten

Konsequenzen — bis zum Lebensopfer ^ unterwerfen! Es sei

daher hier der Grundfehler in diesem Vergleidi aufgezeigt.

Marmorkörner werden da in Analogie mit mensdilidien Indi-

viduen gesetzt, wo dodi jene — soweit wir beobaditen können

— gar kein Selbstbewußtsein, keine individuelle Empfindung und

keinen Willen haben, wie sie dodi die Mensdien im Staat

besitzen,- und es ist ganz unbereditigt, vom Einzelmensdien auf

ein großes Empfindendes, nämlidi den Staat überzugehen, wie

man von der Zelle auf den Mensdien übergeht. Das Empfindende

und Bewußte ist stets nur der einzelne, ganze Mensdi, gegen-

über den Zellen steht er am Ende der Betraditung und der

Zusammenfassung, gegenüber dem Staat steht er am Anfang

der zusammenfassenden Betraditung, und Zelle und Marmorkorn

besitzen ebensowenig wie ein Staat, mindestens soweit wir wissen,

ein Selbstbewußtsein. Irgend eine supponierte Bedeutung des

Staates, z. B. eine historisdie oder eine sitthdie, kann nidit er

selbst empfinden oder behaupten, sondern immer nur der einzelne

Mensdi, der Philosoph oder der Jurist oder der Historiker oder

der Staatsmann,- nodi nie bisher hat ein Staat etwas von sidi

selbst behauptet oder gewußt. Und wenn nodi so viele Staats-

angehörige in der Auffassung ihres Staates oder des Staates

überhaupt übereinstimmen, so haben eben viele einzelne Individuen

diese oder jene Auffassung, aber niemals hat sie eine Summe,

die etwas anderes wäre als eine rein arithmetisdie Größe. Spridit

man also von einem »Leben des Staates«, so kann damit nidits

anderes gemeint sein, als das Leben einer Summe von Individuen,

die aber nidit isoliert sind, sondern in mehrfadien Beziehungen

zueinander stehen und auf demselben geographisdi-politisdien

Fledi unseres Planeten existieren.

Das ist eben dabei wohl zu beaditen, daß, wenn, wie in

vorliegendem Werk, der Staat als eine Summe von Einzel-

mensdien und nidit als eine etwa nadi Mensdienart organisierte

Einheit <mit Selbst- oder mit Unterbewußtsein oder mit Instinkt)

aufgefaßt wird, daß also unter diesen Einzelmensdien durdiaus

nidit isolierte Individuen verstanden werden, was allerdings

unriditig wäre und weldien Fehler die Gegner unserer Auffassung

ihr fälsdilidi untersdiieben. Sondern diese Einzelmensdien sind

nidit gegeneinander abgesdilossen, es kleben und haften gewisser-

maßen an jedem mehr oder weniger Fäden und Bänder, durdi

die er mit den anderen Individuen verbunden ist, und zwar nidit

nur mit Individuen seines Staates, sondern audi mit denen

anderer Staaten und mit denen der ganzen natürlicfien

Umgebung. Individuen im Staat — wie überhaupt in jeder

Korporation — sind eben anders als Individuen, die als Ein-

siedler leben. Man kann daher mit vollem Redit vom Staat als

der »Summe« seiner, nidit als isoliert gedaditen Angehörigen

spredien und darf audi, wenn man vorurteilslos bleiben will,

nidit anders spredien. Also über Individuen kommt man nidit

hinaus, ein großes Über-Individuum gibt es nidit.

Hieraus folgt gegenüber den Staatsromantikern und

-mystikern, daß, wenn man von Tradition, von Vergangenheit

oder Zukunft eines Staates, von seiner »individuellen Totalität«

spridit, dies sidi nidit auf ein eigentümlidies Gebilde oder Wesen,

auf ein »Werkzeug des Weltgeistes« und dergleidien bezieht,

sondern einfadi auf die ererbten und erworbenen Eigensdiaften

und Aspirationen der sämtlidien lebenden Staatsangehörigen.

•

Es sdieint wohl philosophisdi interessant zu sein, eine

Ähnlidikeit des Staates mit einem Organismus zu untersudien

und zu verfolgen. Sie ist aber, trotz aller aufgewendeten Mühe,

nidit nadigewiesen worden und die breiten Meditationen hierüber

sind meistens nur kindisdie Spiele des Systemgeistes. Und nun

läßt man sidi sogar nodi einfallen, soldie theoretisdie Spinn-

gewebe staatsardiitektonisdi verwerten zu wollen.

Sdion der historisdi wohl erste Fall einer soldien Ver-

gleidiung, das Gesetzbudi des Manu, hat über Millionen von

Mensdien großes Unheil gebradit. Seine Idee, daß die Brahmanen

aus dem Mund, die Krieger aus den Armen Brahmas hervor-

gegangen seien, bradite eine für alle Zeiten geheiligte Kasten-

einteilung zuwege. Das Los 6es Paria ist dieser heiligen Analogie

zu danken.

Und ebenso ist es mit der Edda, den Volkssagen der

Germanen, derzufolge die Erbstände kraft göttlidier Zeugung

zu Redit bestehen.
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Ein anderer Fall im praktisdicn Staatsleben war des

Menenius Agrippa berühmte Vergleidiung des Staates mit

einem mensdilidien Körper, der Patrizier mit dem Magen und

der Plebejer mit seinen anderen Organen. Die Plebejer, die zur

Zeit dieser ersten Auswanderung auf den heiligen Berg zogen

und damit wohl den ersten historisA beglaubigten großen Streik

unternahmen, befanden sich in einer elenden wirtsdiaftlichen Lage,

in Not und in Schulden,, und es heißt, sie hätten sidi durdi

diesen Vergleidi beruhigen lassen und den Streik aufgegeben.

Wenn aber wirklidi zu ihrer Besänftigung nidits anderes gesdiehen

wäre als diese Argumentation des Agrippa, so müssen die

römisdien Plebejer sehr naiv gewesen sein, wenn sie sidi durch

ein soldies Gleidinis beschwiditigen ließen,- da aber die Römer

zu jeder Zeit alles eher als naiv waren, so glaube idi diese

ganze Geschichte nicht.

Hat sidi denn unter all den Tausenden der Plebejer niemand

gefunden, der dem Menenius zugerufen hätte: Es sei so! Ihr

seid bisher der Magen und wir die anderen Glieder. Nun aber

werden wir tauschen. Ihr werdet die anderen Glieder und wir

wollen der Magen sein!?

Und es sei gleidi an dieser Stelle gesagt, darin hinkt eben

der ganze Vergleidi : Bei einem Organismus hat man noch niemals

bemerkt, daß irgend ein Teil mit einem anderen tausdien mödite.

Es ist daher audi ohne jede Bedeutung, wenn P 1 a t o <in

seiner »Republik«) den Staat mit einem großen mensAlidien

Individuum vergleidit und sagt, er sei umso besser, je mehr er

sich in seiner Einriditung den Mensdien nähert, so daß, wenn

»ein Teil leidet, es der ganze Staatskörper empfindet«. Wenn

damit nidits anderes gemeint ist, als eine (begrenzte) Solidarität

aller Staatsangehörigen, so kann man damit einverstanden sein,

obwohl dazu das Heranziehen des Begriffes »Organismus« ganz

überflüssig ist.

Aber für unser heutiges Empfinden durdiaus nidit harmlos,

sondern von sdilimmen Konsecjuenzen für die Selbständigkeit der

Individuen ist der Satz des Aristoteles <im zweiten Kapitel

des ersten Budies seiner »Politik«), nadi weldiem, dem griediisdien

Staatsbegriff entsprediend, das gewöhnlidie, nidit hodibegabte

Individuum fast gar kein eigenes Leben führt. Es heißt

nämlich dort:
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»Obgleich die Familie aus einzelnen Menschen und die

Stadt aus mehreren Familien besteht, so kann man doch in

gewisser Absicht sagen, daß die Stadt oder das Gemeinwesen

das erste und ursprünglidie sei und daß die Familie und der

einzelne Mensch nur davon abgeleitete Wesen sind. Denn das

Ganze ist notwendig das Fundament der Teile und muß also als

selbständiger und ursprünglicher betrachtet werden.«

Gewiß ist das Gemeinwesen früher vorhanden als das

einzelne Individuum, das in diese schon bestehende Gesamtheit

hineingeboren wird, allein daraus folgt durchaus nicht alles das,

was die griediisdie Auffassung des Verhältnisses zwisdien Staat

und Individuum festgestellt und was Aristoteles geschildert hat.

Beweis dafür die einfache Tatsache, daß das Hineingeborenwerden

in ein bestehendes Gemeinwesen heute genau so stattfindet wie

damals und daß dodi das gegenseitige Verhältnis in neuerer Zeit

grundsätzlidi verschieden aufgefaßt wird,- obwohl nidit zu leugnen

ist, daß in allerneuester Zeit eine Lockerung in dieser Auffassung

stattgefunden hat. Aber widitig erscheint mir hier, darauf auf*

merksam zu machen, daß Aristoteles in dem zitierten Satz

eine unbereditigte Identifizierung zwisdien dem Begriff »Erste

und Ursprünglidie« und dem anderen »Selbständig« vorgenommen

hat/ der erste bezieht sidi bloß auf die Zeit <der Geburt des

Individuums), der zweite auf die Wertsdiätzung. Idi hebe das

hervor, weil die Menschen ungemein leidit dazu zu haben sind,

soldien Gedankensprüngen zuliebe die weitesttragenden praktisdien

Konsequenzen zu ziehen. Wir haben eben hier ein eklatantes

Beispiel einer editen, später sogenannten scholastisdien Argumen-

tation vor uns.

Am deutlidisten vielleidit erkennt man den Untersdiied

zwisdien der antiken und unserer Staatsauffassung in dem Aus*

sprudi des Aristoteles <im siebenten Buch, neuntes Kapitel):

»Bauern und Handwerker und Taglöhner müssen in einem Staat

vorhanden sein: aber wahre Staatsglieder sind nur die, weldie

die Waffen führen und welche über die Sadien des Staates rat*

sdilagen.« Das Vorhandensein der Sklaverei im Altertum haben

auch neuere Staaten, sogar bis vor kurzer Zeit, mit ihm gemein,-

eine soldie Untersdieidung der Staatsangehörigen in wahre und

niditwahre Staatsglieder liegt uns aber sdion seit langem ferne.
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Von wie geringem Wert aber soIAe Analogien sind — ob

man nun den Staat mit einem lebenden Körper oder mit einer

Masdiine oder, wie es Horaz tut, mit einem SdiifF usw. ver*

gleidit — sieht man am besten daraus, daß Aristoteles selbst

sie verwirft, wenn sie ihm soldie Vorsdiläge stützen sollen, die

ihm antipathisch sind. Denn gegen einen Vorsdilag Piatos in

seiner »Republik« bemerkt Aristoteles <im dritten Kapitel des

zweiten Budies der »Politik«):

»Die Vergleidiung mit den Tieren, durdi weldie Sokrates

zu bestätigen sudit, daß es der Natur am gemäßesten ist, dem
weiblidien Gesdiledit einerlei Verriditungen mit dem männlidien

zu geben, ist unpassend und beweist nidits, da die Bestimmung

und Gesdiäfte der Mensdien von der Bestimmung und der

Tätigkeit der Tiere so weit versdiieden sind . . . .« ^

•

Oberhaupt ist die Analogisierung des Staates mit einem

lebenden Mensdien gerade in der widitigsten Beziehung unbraudi^

bar. Denn der Mensdi hat außer den besonderen Empfindungen

in seinen einzelnen Gliedern und Organen audi ein Ganzheits*,

sogenanntes Allgemeingefühl, desgleidien im Staate nirgends zu

finden ist. Der »Staat« ist ein abstrakter Begriff, der eben nie

empfinden kann,- das einzig Empfindende sind immer nur einzelne

Individuen,- anderswo hat man nodi nie eine Empfindung wahr*

genommen.

Ferner sollen die Analogiensudler beaditen, daß im mensdi*

lidien <wie tierisdien) Organismus nidits der Auswanderungs*
freiheit Ähnlidies existiert. Dazu kommt nodi dies, daß die aus*

gewanderten Elemente des Staates, nämlidi die Individuen —
weldie man so gerne mit der Zelle eines Organismus vergleidit

— sidi in einem neuen Staat sofort ohne jeden »organisdien

Prozeß« einfügen können.

Am radikalsten aber spridit jedenfalls ein scfion hervor*

gehobener Umstand gegen die organisdie Staatsauffassung. Bei

einem wirklidien Organismus wurde nodi nie beobaditet, daß

seine Einzelteile den Wunsdi hegen, einander gleidi zu werden

oder mit anderen zu tausdien, was dodi bei uns in Staat und

* Für die beiden Eitatc benutze idi die G a r v e sdie Übersetzung.

Gesellsdiaft in so reidiem Maße gesdiieht. Und gerade in dieser

Tatsadie, die ja die Charakteristik der politisdien und sozialen

Bewegungen bildet, kann man nidit ganz grundlos einen Beweis

für den bloß medianisdien Habitus des Staates erblid^en. Da ist

aber durdiaus nidit gemeint, daß die Individuen ohne jede

Gemeinsamkeit dahinleben wollen, wie es fälsdilidi so mandie

Gegner des Gleidiheitsgedankens darstellen, weldie dabei dann

in tadelndem Sinne von »Atomismus« spredien. Aber selbst die

Bereditigung dieser Bezeidinung zugegeben, wird gewöhnlidi

vergessen oder nidit gewußt, daß, so viel wir bisher wissen,

audi die sogenannten Atome keine ganz isolierten Dinge sind,

sondern mit allerlei bekannten und unbekannten Kräften auf*

einander wirken. Mit all diesem soll nur gesagt sein, daß dem

Staat eine Gesamt* und Einheitsempfindung nadi Analogie unserer

Idi*Empfindung nidit zugesprodien werden kann.

Den Staat vermöge einer Fiktion als eine moralisdie Person

aufzufassen, könnte hödistens in demselben Sinn gestattet sein,

wie man ihn als juristisdie Person auffaßt, also nur symbolisdi,

nidit als ein so geartetes einheitlidies Wesen. Und wenn von

mandien <wie Bluntsdili) es als Verdienst der deutsdien histori*

sdien Reditssdiule bezeidinet wird, die organisdie Natur des

Staates erkannt zu haben, so kann man sdion deswegen damit

nidit übereinstimmen, weil viele Tatsadien der Gesdiidite so sehr

gegen diese Ansdiauung spredien.

In der Tat: Nadi den unzähligen Kriegen bestimmten die

ebenso unzähligen Friedenssdilüsse fast ausnahmslos einen Gebiets*

wedisel. Ganze Länder, Provinzen oder Städte kamen da mit

einem Federstridi von dem einen Staat an den anderen und

meistens fügten sie sidi sofort den Gesetzen des neuen Staats*

Verbandes. Kann man einen soldien Vorgang audi nur entfernt

einen organisdien Vorgang nennen? Und da eine soldie Unter*

werfung fast immer nur durdi Zwang gesdiieht und ein wirklidies

zufriedenes Einleben in das neue Staatsregime stets lange Zeit

braudit, so würde gemäß der organistisdien Staatsauffassung

folgen, daß während soldier Zeiten gar kein Staatsverband

existiere, sondern nur in jenen, wo altgewordene Gewalt bereits

als Redit empfunden wird.

f!', (
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In neuerer Zeit wurde dem Streben nacfi naturwissensdiaft-

lidier Auffassung des Staates, um auf ihrer Grundlage Sdilüsse

für den Wert praktisdier Institutionen zu ziehen, eine bedeutende

Ausdehnung gegeben. Man versudit insbesondere den Darwinismus,

allgemeiner die Entwidlungslehre, auf die Erkenntnis des Staats*

Verbandes anzuwenden. In den meisten Fällen hatte diese

Betraditungsweise zur Folge, daß die Empfindung und das

Interesse für das reale Einzelindividuum gesdiwädit, mitunter

ganz erstid^t wurden ^ So z. B. behandelt ein Aufsatz eines

französischen Sdiriftstellers die Frage: »Was ist die öffentlidie

Pflidit der Wohltätigkeit vom Standpunkt des Darwinismus?«

Es muß nun ganz entsdiieden ausgesprodien werden -'

und idi habe es, wie idi glaube, nadigewiesen — daß diese ganze

biologisdie Staatsauffassung nidit nur eine sdieinwissensdiaftliche,

sondern nodi weit mehr eine staatsreditlidi wertlose und in

ethisdier Beziehung sdiädlidie sei.

Man kann und muß ganz wohl eine »Entwid^Iung« des

Staates, der Gesellsdiaft, der ganzen Welt zugeben, denn alles

ändert sidi fortwährend und jede Änderung kann man audi

»Entwid^Iung« nennen. Keinerlei Theorie der Entwidilung aber

vermag uns zu hindern, in xlie Entwiddung durdi Willensakte

einzugreifen, bei denen wir uns durdi Vernunft und ethisdie

Gesinnung leiten lassen. Unsere Maßregeln dürfen nur nicht

festgestellten Naturgesetzen widerspredien,- zu soldien Gesetzen

gehören aber die staatsbiologisdien — wenigstens bis jetzt —
durdiaus nidit. Übrigens lehren uns sAon die Erfahrungen, die

wir mit unseren Reformversudien madien, bald genug, ob sie

wirklidien Naturgesetzen widersprechen.

Es ist wohl wahr, in neuerer Zeit können viele sidi den

Staat gar nidit anders als unter dem Bilde eines Organismus

vorstellen. Allem, was idi sdion in dieser Sdirift und besonders

in meinem Werke »Die allgemeine Nährpflidit« hierüber gesagt

habe, füge idi zur Aufklärung und Befreiung von dieser irriger-

weise von vielen als unbedingt riditig vorausgesetzten Ansdiauung

hinzu, daß viele Staatsreditslehrer den Staat als einen

1 Man vcrgicidie hiczu in meinen Werken »Die allgemeine Nährpflidit«

und »Das Individuum« die Bemerkungen, weldie sidi besonders gegen

Spencer riditen.
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Mechanismus, als Maschine betrachteten, wie z. B. Schlözer
und Kant. Und nodi mehr sieht man, daß die Auffassung als

Organismus keine psychisdh notwendige und natürliche, sondern

nur eine konventionelle ist, wenn man erfährt, daß der am

Ende des XVII. Jahrhunderts lebende bedeutende Staatsrechts*

lehrer Hörn »jede Auffassung der Gemeinschaft als eines

organisdien Ganzen«, ja »sogar den Begriff der juristischen Person

verwarf«. <Gierke, »Althusius«.)

Zufolge der hier vertretenen, später noch viel eingehender

dargelegten Staatstheorie muß man auch die prinzipielle Unriditig*

keit der Auffassung einsehen, derzufolge das Volk als eine un*

sterblidie und im Wechsel der Glieder identisdie universitas

fortdauere, daher der »Urvertrag« auch für spätere Generationen

verbindlich sei/ »das Volk von heute sei ja dasselbe Volk,

weldies ehemals sich rechtsgültig verpflichtet habe.«

Abgesehen davon, daß wir uns zu keiner Zeit um einen

Urvertrag, selbst wenn ein solcher nachgewiesen werden könnte,

zu kümmern brauchen, ist es audi unrichtig, daß das Volk von

heute dasselbe sei wie zu irgend einer früheren Zeit. Es ändert

sich ja so vieles im Laufe der Gesdiidite! Wie kann man da

sagen, das Volk bleibe sidi gleich? Wenn wir uns an die Wirk-

lidikeit halten, so müssen wir im Gegenteil sagen, ein Volk

ändert sidi von Tag zu Tag, nur werde gewöhnlidi diese

Änderung erst nadi etwas längerer Zeit bemerkbar, mitunter

schlummere gleidisam die Änderung unter der Oberflädie des

täglidien Lebens und bredie dann plötzlidi hervor. Es gibt im

Leben einer Staatsbevölkerung immerwährend eine ungeheure

Anzahl ganz kleiner Revolten, sei es in Wort, Sdirift, in bloßen

Gedanken oder in Handlungen, d. i. in Vergehen und Verbredien,

In dieser Weise geht das Leben des Volkes weiter, wobei

mandies lange fortbesteht, mandies neu auftaudit und als Resultat

entsteht ein Konglomerat, eine Anhäufung von Individuen,

weldie man mit einem Wort Volk oder Staat bezeidinet, so

wie man die unzähligen Wasserteildien, die untereinander an

Didite, Gesdiwindigkeit, Reinheit, Temperatur sehr versdiieden sind,

mit dem Wort »Strom« bezeidinet. In beiden Gebilden kann von

keiner Persönlidikeit dieser Anhäufung, nur von einer Summe von

Einzelteilen und von einem gemeinsamen Namen die Rede sein.
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Einen Staat als einen großen »beseelten« Körper betrauten,

ist also ebenso unbereditigt, wie einen Strom als eine beseelte

Masse anzusehen,, er ist allerdings in beständiger Bewegung und

Änderung, die »Beseelung« besteht aber einfadi darin, dal)

zwisdien Ursprung und Ende des Stromlaufes eine Niveau^

difFerenz und überall die SAwerkraft vorhanden ist.

Ganz entgegen der zumeist und audi heute herrsdienden

Auffassung des Staates als eines überindividuellen, organischen

Ganzen, wie sie namentliA sAon Burke ""^ ^dam M ü 1
1
e r

besaßen, sagte <der oben erwähnte) Hörn im XVII. Jahrhundert

der Staat sei nidits »als eine Summe von Einzelwesen und dal)

<selbst> ein Vertrag nidit die Madit habe, eine Vielheit zur

Einheit, eine Mensdienmenge zu einem realen Ganzen zu

maAen.. Ebenso dadite siA Schlözer das Volk .als die

Summe aller einzelnen Mensdienkinder« ' und selbst Rousseaus

souveräne .Staatspersönlichkeit« ist nidits als die Summe der

in jedem Augenblick vorhandenen Individuen. Mit diesen Auf-

fassungen stimmt die meine vollkommen überein.

Der Ansidit, der Staat sei nidit eine bloße Summe von

einzelnen Individuen, sondern vermöge einer sogenannten

»sdiöpferisdien Synthese« etwas ganz anderes. Höheres, eine

besondere Art organisdien Wesens, liegt nur eine sidi ein-

sAmeidielnde, phantastisdie Idee metaphysisdien Charakters zu-

grunde Das Wort Summe, das eigentlidi nidit adäquat ist,

verleitet zu diesem Fehlgedanken. Wenn man anstatt Summe

sagen würde, eine Resultante unzähliger Individualleben und

-bestrcbungen versdiiedenster Art, geradeso wie man nidit von

der Summe einer Anzahl von medianisdien, wenigstens in ihren

Größen und Riditungen versdiiedenen Kräften, sondern von ihrer

Gesamtwirkung, ihrer Resultante spricht, ohne an irgend etwas

Sdiöpferisdies ihrer Gleidizeitigkeit zu denken - so ist es auch

bei Betraditung eines Staates. Alle Einzelkräfte liefern, ohne im

geringsten »sdiöpferisdi« zu sein, ein Staatsleben als Resultierende,

die nur nidit mit so einfadien Worten präzisiert werden kann

wie bei jenen medianischen Kräften.

1 Diese Daten entnehme iA Gierkcs »Althusius«.
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Schließlich sei noch auf folgende Tatsache hingewiesen.

Wenn man einen Organismus so definiert, daß jeder seiner Teile

allein, d. h. isoliert vom Ganzen, in seinem Wesen nicht ver-

standen werden kann und daß alle Teile zugleich als Mittel und

Zweck funktionieren, auch ein Gewölbe ein Organismus wäre.

Denn jeder Stein für sich ist in Beziehung auf seine Form un-

verständlidi, und er ist zugleich Mittel und Zweck, denn er trägt

zum Zweck der Tragfähigkeit des Ganzen bei und alle anderen

Teile halten ihn selbst an seiner Stelle fest, damit er nicht falle.

Jeder Stein wirkt also für das Ganze und dadurch auch für sich

selbst. Man kann daher, wenn man will, den Staat anstatt mit

einem Organismus auch mit einem Gewölbe oder, wenn man

will, auch mit der Kette einer Kettenbrücke vergleichen. Ja nodi

inniger wäre vielleicht der Vergleich eines Staates mit einer

Korallenbank, denn diese besteht aus zahlreichen Organismen,

die gemeinsam arbeiten, um aus dem Meer emporzutauchen/ man

wird aber doch gewiß nicht behaupten, daß sie ein gemeinsames

Bewußtsein haben und eine organische Einheit darstellen.

«

Mit der Auffassung des Staates als eines »Organismus«

oder »Über^Organismus« ist aber auch überhaupt gar nichts

gewonnen, denn man kann auf Grund dieses Vergleiches in

keinem einzigen Punkt vernünftige Entscheidungen treffen, ohne

sie in jedem einzelnen Falle einer fachlichen Kritik aus sich selbst

so zu unterwerfen, als ob jene Analogie gar nicht angenommen

worden wäre.

Abgesehen davon, daß wir heute nodi gar keine präzise

Definition des Organismus besitzen — wie dies z. B. W u n d t,

der eine soldie Definition aufstellte, doch selbst zugab — war

die bisherige Folge dieser Analogie meist nur die, daß man in

sehr leiditfertiger Weise theoretisdie Vorsdiläge machte und

Ansichten als unbestreitbar nur auf Grund dieses Vergleid^es

aufstellte, die der Kritik keinen Augenblidc standhalten. Und

infolge der eigentÜdien Unbestimmtheit dieses Vergleidies kann

man daher auch ganz nach Belieben Konsecjuenzen staatsrechtlicher

Natur aus demselben ziehen und z. B. bald aristokratische, bald

demokratische Verfassungen als der Natur eines Organismus

entsprechend, als notwendig oder als unpassend hinstellen.
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Man mag sich wundern, daß hier soviel über die Auf-

fassung des Staates als Organismus gesprodien und dagegen

polemisiert wird. Was liege daran, mag man glauben, ob man

den Staat so oder so auffaßt? Allein es ist nidit gleidigültig

!

Denn die Konservativen stützen ihre Argumente gegen nodi so

sehr gewünsdite Reformen, die nidit ihnen zugute kämen, fast

immer weniger auf fadilidie Überlegung als auf die willkürlidie

Definition des Staates als Organismus und auf das ebenso will*

kürlidi von ihnen angenommene Tempo, in weldiem Ver^

änderungen darin vor sidi gehen sollen.

I!

XIII.

Der Staat.

III. Eine Staatslehre.

Eine voraussetzungs* und vorurteilslose sowie der Wirklidi-

keit entsprediende Ansidit vom Staate muß selbstverständlidi

für alle Angehörigen aller Staaten gültig sein.

Daraus folgt sofort, daß die Auffassungen des Staates als

eines »Lebewesens«, als eines »organisdien Gebildes«, als eines

»sittlidien Ganzen eigener Art«, als einer »zusammenhängenden,

von Generation zu Generation kontinuierlidien, stetigen Einheit«

und dergleidien unbrauchbar sind. Denn wie kann man glauben,

daß etwa Länder oder Provinzen, die dodi fast immer auf dem

Wege der Politik oder der Kriege oder der Heiraten einem

sdion bestehenden Staate angesdilossen werden, sidi in diesen

Auffassungen würden subsummieren lassen? Kann man zum

Beispiel voraussetzen, daß die Polen, Dänen und Elsäßer als

Teile eines staatlidien Organismus, nämlidi Deutsdilands, betraditet

werden können oder sidi selbst als soldie betraditen? Oder

passen jene Auffassungen auf die Finnländer, Polen und alle

Ukrainer, die dodi alle zum russisdien Staate gehörten?

Man kann daher von soldien Teilen nidit verlangen, daß

sie in einem Gemütsverhältnis zu ihrem Staate stehen, daß sie

ein Staatsgefühl besitzen und gar ihr Leben für ihn gerne opfern.

Tun sie es dennodi, so werden es immer besondere Umstände

erklärlidi madien, z. B. ein starker Zwang oder ein gewisses

Kalkül über die Nützlidikeit ihrer Opferbereitsdiaft in dieser

oder jener Art.

Es bleibt daher, um den Staat riditig zu definieren, nidits

anderes übrig, als ihn zu besdireiben und zu sagen

:

228
229



I

Der Staat ist eine in mehrfachen Beziehungen mit der

größten physischen Gewalt ausgerüstete Zwangsinstitution;

diese Institution erstreckt sidi auf alle eingeborenen oder

angemeldeten Bewohner eines geographisdi abgegrenzten Gebietes.

Und alle diese Staatsangehörigen leben, im normalen Zustand^,

miteinander in einem beharrlidien dynamisAen Gleidigewidit

zwisdien zahlreidien mehr oder weniger stillsdiweigenden oder

lauten Verträglidikeiten und Unverträgliciikeiten.

Es ist ein Grundfehler der Staatsreditsphilosophen, eine

für immer geltende Definition des Staates zu dem Zwed^e zu

geben, um seine Aufgaben oder sogenannten M^issionen zu

präzisieren. Man vergißt dabei, daß die versdiiederten Zeitalter

und Nationen in den Forderungen für die staatlidien Agenden

voneinander bedeutend abweidien, und daß es bezüglidi der

ihm zuzuweisenden Aufgaben nur eine negative Defmition des

Staates geben kann, nämlich die, daß man dem Staate, als dem

umfassendsten und mit der größten physisdien Gewalt aus.

gestatteten Komplex der Bevölkerung eines und desselben Landes,

nur jene Tätigkeit überweisen soll, die durdi eine andere Art

oder durdi eine kleinere Gruppe von Mensdien nidit so zweck,

mäßig durdigeführt werden kann wie durdi ihn^ Man denke

hier z.B. an die Frage nadi der Einführung eines Staats.

Sozialismus an Stelle der vollen wirtsdiaftliAen Freiheit Naturlidi

kann je nadi Umständen darüber Streit herrsdien, ob m einem

bestimmten Falle die eine oder die andere Methode zwed^maßiger

sei/ wird aber für Inansprudinahme des Staates entsdiieden, so mul>

bei einem soldien Vergleidie der Vorzug des Staates wenigstens

vorausgesetzt worden sein,, man kann sidi audi irren und durch

spätere Erfahrungen belehrt werden, daß es besser gewesen

wäre, eine andere Gruppierung, d. h. eine andere Institution

oder »Organisation« mit dieser bestimmten Aufgabe zu betrauen,

das ändert aber an diesem Wahlprinzip gar nidits.

1 Dieselbe Auffassung fand lA auA beiMohl, Gladstone, Eötvös

und G. Jellinek.
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Wir philosophieren offenbar über das Staatsproblem im letzten

Grunde zu dem Zweck, um bestimmte materielle oder ideelle

Verbesserungen in der jeweiligen Lage der Menschen zu erfinden

und zu verwirklichen. Wir brauchen dabei gar nicht sdiwierige

Untersudiungen über die Entstehung des Staates, über den

Naturzustand und sein Verhältnis zum Staat anzustellen, alle

historisdien und philosophischen Untersuchungen über diese

speziellen Probleme sind ja endlos: erstere sdion darum, weil

etwa neu aufgefundene Dokumente jedes früher gewonnene

Resultat und jede darauf mühsam aufgebaute Institution über

den Haufen werden würden,- philosophische Theorien aber haben

immer etwas Willkürliches an sidi, das man immerhin mit Interesse

vernehmen kann, das aber vor jedem neuen Tatbestand des

wirklichen Lebens, vor jedem neu auftauchenden Bedürfnis

verblassen muß.

Greifen wir daher die Dinge aus der Mitte des Lebens

heraus und fassen wir irgend einen beliebigen Staat ins Auge:

Was sehen wir da?

Die einzelnen Individuen sind mit den bestehenden

Institutionen bald zufrieden, bald unzufrieden, aber auch die

meisten Unzufriedenen unterwerfen sich ihnen, meistens jedoch

infolge des ausgeübten moralisdien und physischen Zwanges,-

nur wenige revoltieren durch das Wort und sehr wenige durch

die Tat. Der so besdiaffene Zustand heißt: ein geordneter

staatsreditlidier Zustand, die sogenannten Verbredier aller Art

gehören daher nicht weniger zum Staat wie ihre Riditer. Der

Charakter jenes geordneten staatsreditlidien Zustandes besteht

hauptsädilldi darin, daß bei ihm keine permanenten Bürgerkriege

vorkommen, sondern nur in einzelnen Fragen und Fällen mehr

oder weniger heftige Widersprüdie gegen das eben Geltende,

aber immer in relativ gemäßigten Dimensionen und maßhaltender

Energie.

Wir sehen also eine immerwährende Gärung, Umbildung

und Erneuerung der Zustände und der Gesetze, wobei es im

ganzen und großen allerdings beim friedlidien Zustand bleibt

und ein Befolgen der meisten Gesetze weiter stattfindet. Und so

kann man, wenn man diesen Ausdrud; gebrauchen will, diesen
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dynamisdien Prozeß des Staatslebens ein beständiges Vertrags*

befolgen und Vertragsändern nennen, sei es zwisdien versdiiedenen

Berufen, religiösen oder Welt^Ansdiauungen, zwisdien den

versdiiedenen Individuen oder den versdiiedenen Klassen, oder

von Gruppen Unzufriedener gegenüber der Staatsmadit. Bald

tritt diese, bald jene Art von Kämpfen mebr in den Vordergrund,

je nadi dem Lauf der Gesdiidite, und es ist daher eine lang*

gewohnte Einseitigkeit der Soziologen, stets nur von Klassen*

kämpfen als Triebkräften in der gesellsdiaftlidien Bewegung zu

spredien. Offenbar setzt aber ein stetiges erneutes Vertrags*

ändern ein stetiges Vertragsbredien voraus, denn es entsteht ja

fortwährend ein mehr oder weniger bedeutender, neuer Staats*

reditlidier Zustand, wenn die Neuerung audi nocfi so klein wäre.

Es gibt also wohl keinen Gesamtvertrag, sondern viele

kleine mehr oder weniger stille Verträge oder Vertragsverhältnisse

zwisdien Allen als Individuen, sowie gegenüber Klassen und

Mäditen aller Art. Selbst ein mäditiger Despot existiert nur still

vertragsmäßig, nämlidi so lange, als nidit ein Brudi des

Verhältnisses der einzelnen Individuen zu dem Despoten, zum
Beispiel in Form seiner Verjagung erfolgt. Und das Ganze
besteht in ähniidier Art weiter, wie ein Gas, dessen zahllose

Teildien untereinander an Gesdiwindigkeit, Bewegungsriditung

und nodi mandiem anderen versdiieden sind und fortwährend

aneinander stoßen.

Aus der von Natur gegebenen Souveränität aller

Individuen entsteht in allem dem, worin ihre Tendenzen über*

einstimmen, die »Volkssouveränität«.

Der Gedanke eines stillsdiweigenden Vertrages findet sidi

bereits bei dem im XVII. Jahrhundert lebenden großen Vorläufer

Rousseau s, nämlidi ^ wie idi dem Werke über »Johannes

Althusius« von Otto Gierke entnehme ^ jenem radikalen

Staatsphilosophen, der in seiner »Politik« sagte : »Gegenstand

der Politik ist die Vereinigung zum gesellsdiaftlidien Leben, zur

Vereinigung treibt das Bedürfnis und sie vollzieht sidi durdi

stillsdiweigenden oder ausdrüdlidien Vertrag.«

Überdies könnte man, um audi historisdie Analogien heran*

zuziehen, hier an die römisdi^redididie Kategorie des »Quasi*

kontrakts« erinnern, wobei nämlidi »audi ohne vorausgegangenen

Vertrag infolge bestimmter Tatsadien vertragsähnlidie Verpflidi*
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tungen zustande kommen« ^ Die Tatsadien sind in unserem Falle

die Wediselbeziehungen der Staatsangehörigen untereinander und

zu den Gesetzen.

Wenn bei so vielen Staatsreditslehrern, audi sdion bei

Althusius, die Zustimmung aller Beteiligten als die wirksame

Ursadie jeder Vereinigung gilt, so kann man nadi meiner Auf^

fassung des Bestandes der Vereinigung im Staate durdiaus nidit

von einer vollständigen Zustimmung der einzelnen und aller

spredien, sondern in der Regel nur von einer Misdiung von

Zustimmenden und Niditzustimmenden, die sidi in immerwährender

Gärung befindet und deren Resultat dodi der fortdauernde

Bestand dieser Vereinigung ist, und zwar dadurdi, daß die

Zustimmung und ihre Maditresultante überwiegt. Daß übrigens

eroberte und wider ihren Willen behaltene und mit einem sdion

bestehenden Staate vereinigte Provinzen der »Vereinigung« nidit

zustimmen, leuditet von selbst ein. Allerdings wird der Mensdi

in einen sdion bestehenden Staat hineingeboren, daraus darf man

aber nidit den Sdiluß ziehen : der Staat sei vor den Mensdien,

zuerst komme der Staat, dann erst das Individuum, und darf

audi nidit argumentieren: daher sei jeder dem Staat, wie er ist,

mit Haut und Haar als ausgeliefert anzusehen. Denn kein Mensdi

mit gesunden Sinnen wird die Kinder als volle Staatsbürger

ansehen und betraditen, geht man dodi in den widitigsten

Beziehungen« des sozialen Lebens so weit, daß man die »Voll*

jährigkeit« voraussetzt. Es sind also nur die Erwadisenen als

staadidi aktive Individuen zu bezeidinen, wie das ja audi der

Altersbestimmung für das allgemeine Stimmredit zugrunde liegt.

Und erst diese reifen Individuen beginnen ihr Spiel in dem

allgemeinen politisdien und sozialen Getriebe, sie befolgen — sei

es zufrieden oder unzufrieden — stillsdiweigend die Gesetze oder

sie äußern sidi unzufrieden mit ihnen und mit den bestehenden

Einriditungen oder sie begehen eventuell Verbredien, sie

revoltieren usw. In all diesen Arten, sidi politisdi zu verhalten,

liegen unzählbare und unaufhörlidie vertragsartige Vorgänge

gegenüber dem bestehenden Staat, im großen oder im kleinen.

^ Ich bin kein Kenner des römisAen Rechtes und benützte hier bloß

ein Zitat.
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mit dem Untersdiiede gegen das sonst üblidie Vertragsdiließen,

daß nidits aufgesdirieben, kein »Instrument« verfaßt und kein

Notar oder Advokat zugezogen wird. Dies alles ist für Vertrags-

gedanken und «absiditen ganz überflüssig/ es handelt sidi immer

nur um das »Vertragen«.

In wohl allen hervorragenden Staatsreditstheorien wird,

wie sdion hervorgehoben wurde, das Volk als Gegensatz zum

Monardien oder allgemeiner zum »Herrsdier« hingestellt und

als eine Einheit aufgefaßt. Allein die Gesdiidite und namendidi die

der neueren Zeit hat gezeigt, daß diese Auffassung eine ganz und

gar unpraktisdie sei,- nidit nur die einzelnen Individuen sind in

ihren Zielen und Wünsdien sehr versdiieden, sondern audi die

mannigfachen Klassen und gesellsdiaftlidien Gruppen stehen

einander geradeso gegenüber, wie ein Despot gegenüber seinen

Untertanen. Der Kampf »Aller gegen Alle«, den H o b b e s für

den Naturzustand voraussetzt, herrsdit daher audi im bereits

konstituierten Staat, wenn audi meistens nidit entfernt in jener

wilden Art, wie die Ansidit von Hobbes und seine Darstellung

ersdieinen läßt.

Daß ein Staatsvertrag, ein sogenannter »Urvertrag«, eine

historisdie Realität für den Übergang des anardiisdien oder

unzivilisierten Zustandes in den eben als Staat geordneten sei,

glaubte fast niemand, nidit David Hume, nidit Kant, nidit

einmal Rousseau selbst.

Diejenigen, weldie, wie Fidite in seiner späteren Zeit,

die Individuen als »bloßes Werkzeug für den die Gattung

darlebenden Staat« betraditen, eine Ansidit, die seit der historisdien

und organisdien Staatsauffassung jetzt beinahe die herrsdiende

ist, sehen nidit, daß es wohl jedem frei steht, sidi in dieser

Weise einzusdiätzen, daß aber audi diese Auffassung nidits objektiv

Gültiges, sondern wieder nur ein Ausfluß dieses und jenes

souveränen Individuums ist. Die entgegengesetzte Auffassung

ist ebenfalls Ausfluß des souveränen Individuums und es folgt

daraus, daß jeder Zwang, der von dem ersteren gegen das zweite

ausgeübt werden will, nidits anderes als ein Bürgerkrieg ist,

dessen Resultat sehr wediseln kann.
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Nadi allem Bisherigen versteht es sidi daher von selbst, daß

es der Volkssouveränität freisteht zu bestimmen, was sie dem

Staatsregime entziehen <z. B. die Wehrpflidit) oder was sie ihm

auftragen will <z. B. Sidierung der Lebenshaltung) und daß die

Staatsbürger im allgemeinen durdiaus nicht, wie es Rousseau
ausdrüdt, ihre »ganze Person und ganze Kraft dem Staat

zur Verfügung stellen«, wenn es ihnen nidit paßt. Man sieht

das audi sdion aus der Leiditigkeit, mit der man, wenn es

einem nützlidi sdieint, seinen Staat verläßt, um sidi in einem

anderen niederzulassen, was ja beweist, daß nidit alle Mitglieder

des Staates sidi, wie Rousseau meint, als »untrennbare Teile

des Ganzen« fühlen. Und wenn mitunter gesagt wird, ein

»treuer« Staatsbürger wandere nidit so leidit aus, so muß man

audi zugeben, daß es stets audi nidittreue Staatsbürger gibt,

und daß viele gerne auswandern möditen, wenn nidit so mandies

dem entgegenstünde. Damit meine idi nidits anderes, als daß bei

vielen die Anhänglidikeit an den Staat im Gemüte, wie sie im

Altertum fast immer vorhanden war, heute —- von Ausnahmst

fällen, wie mandimal einem allgemeinen Kriegsrausdi, abge*

sehen ^ fast nidit mehr zu finden ist, daß also die ganze Auf^

fassung Rousseaus den Gesinnungen des größten Teiles der

heutigen europäisdien Mensdiheit im allgemeinen widerspridit,

und daß, wenn eine soldie Anhänglidikeit hie und da vorhanden

ist, sie sidi meistens auf die Nationalität und weniger auf den

Staat als politisdies Gebilde bezieht. Das Prinzip der Nationalität

spielte aber bei Rousseau nodi gar keine Rolle, das ganze

Zeitalter Rousseaus hatte überhaupt nodi kein Nationa*

litätsgefühl.

Audi ist die Gesinnung der meisten Mensdien im wesdidien

und mittleren Europa weit entfernt davon, dem Staatsoberhaupt

»unbesdiränkte Madit« geben zu wollen und zuzustimmen, daß

es »die Höhe des abzutretenden Teiles unserer Freiheit selbst

bestimme«. Hiezu erwähnen wir von den vielen anderen nur

die eine Tatsadie, daß kein einzelner Staatsbürger, und umso*

weniger ein ganzes Volk, dem Regenten oder einer Volksver^

tretung erlauben würde, zu verordnen, einen Mensdien zu

vivisezieren, weil ihnen das etwa irgendwie nützlidi zu sein

ersdiiene. Es gibt eben Sdiranken, weldie die allgemeine Meinung

und Sitte der Staatsgewalt entgegenstellt, und diese Grenzen
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wollen wir, wenn wir von Vorurteilen und Theorien unbeein-
flußt sind, nadi unserem Belieben, d. h. nadi unseren Wünsdien
und Bedürfnissen fixieren, erweitern oder verengen.

Die Deduktion Rousseaus aus dem »Urvertrag«, daß
»das Leben des Individuums nidit mehr aussdiheßlidi eine

Wohltat der Natur, sondern nur ein ihm bedingungsweise
bewilligtes Gesdienk des Staates« sei, ist eine ganz ungeredit*
fertigte Übertreibung und eines der merkwürdigsten Mausfallen-
argumente, die jemals aufgestellt wurden.

Nadi Rousseaus Ansidit findet an jedem Individuum
eine Art politisier Taufe statt,- es ist nun einmal, audi ohne
es zu wissen oder zu wollen, durdi Vererbung im Urvertrag
untergetaudit und auf der Stelle und für immer dem Staate
überliefert, sein Leben ist dem Staat wie zu Lehen gegeben.

Aber es ist ferne von uns, das anzunehmen !

Wenn unsere Vorfahren wirklidi einen soldien töriditen

Urvertrag gesdilossen hätten, uns kümmert das nidit, und wenn
wir selbst in einem Moment der Übertöpelung einen derartigen

Vertrag eingegangen wären, so kündigen wir ihn und bredien
ihn audi, so gründlidi als wir nur immer können. Wir — das
sind alle jene, die mit mir übereinstimmen ^ wollen unseren
Staat so einriditen, daß er uns jenen verlangten Schutz und
Förderung irgend welcher Art durdi Vereinigung der Einzel-
kräfte gewähren kann, wenn wir eben einen soldien Sd\utz oder
soldie Förderung verlangen, ohne daß wir darum den Staat als

Vogelscheuche aufriditen, vor der wir uns dann, lädierlidier-

weise, wie vor einem Gespenst fürditen

!

So sehr die staatlidie Existenz des Mensdien eine widitige

ist, so bleibt sie ja dodi nur eine unter vielen anderen widitigen

Existenzarten, die sein Leben ausfüllen können. Es sind ja audi
immer mehrere Arten von Solidaritäten, denen jedes Individuum
angehört. Empfindungen für Nationalität, für Religion, für

Wissensdiaft, Kunst oder für die Familie erfüllen sehr häufig,

weit inniger als das sogenannte Staatsgefühl. Das ist ja eine

alltäglidie Erfahrung und idi will hier nur die Tatsadie
erwähnen, daß — nach der gewiß riditigen Bemerkung des

großen diinesisdien Staatsmannes Li-Hung- Tschang — der
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Hauptuntersdiied zwischen Europäern und Chinesen darin

besteht, daß in China die große Masse sidi um ihren Staat

fast gar nidit kümmert, dafür aber in dem Familiengefühl

aufgeht.

Es ist sogar eine für die jetzige Kulturepoche ganz

unpraktisdie Ansidit, wenn man ein totales Verwadisensein des

Individuums mit dem Staate wünsdit und als notwendig

hinstellt, wie wir das bei Rousseau und Hegel finden.

Erfüllt von den Erinnerungen an die kleine Republik Genf und
an die antiken Demokratien, behauptet Rousseau : »Je vollendeter

die Staatsverfassung ist, desto mehr überwiegen die öfl^entlidien

Angelegenheiten in den Augen des Staatsbürgers die privaten.«

Die heutige Meinung ist die : Gerade umgekehrt ! »Je voll-

kommener die Staatsverfassung« ist, desto mehr muß sie es dem
einzelnen möglidi madien und frei stellen, sidi etwaigen anderen

Aufgaben und Interessen zu widmen und sidi auf die Berufs-

politiker zu verlassen. So ist es ganz ausgesprodien bei den

Chinesen der Fall, die, wenn man mit ihnen über Staats-,

respektive politisdie Angelegenheiten diskurieren oder disputieren

will — wenigstens bis auf die neueste Zeit -- das mit den

Worten abweisen: um soldie Sadien- mögen sidi jene Leute

kümmern, die »dafür bezahlt sind«, d. h. die Staatsbeamten.

Es ist das gewiß eine Gesdimacksadie. Das diinesisdie

Volk führte aber bisher bei diesem Regime — im ganzen und

großen und bevor die Europäer hinkamen — in bereditigtem

Vertrauen auf seine Gesetze, die Madit der Gewohnheitsredite

und sein so sehr geordnetes Familienleben ein ruhiges und

zufriedenes Dasein.

Was hier dargelegt werden soll, ist aber nidit eine

Vorsdirift darüber, wie jeder es treiben soll, sondern die

Forderung, daß jedem sein eigenes, von ihm gewünsdites Regime

gestattet sein möge, ohne daß ihm und der so bestehenden

Staatsverfassung der Vorwurf einer unedlen oder unvollkommenen

Art zu leben und zu sein, gemadit werde.

Man denke an eine Existenz wie jene des Ardiimedcs,
eines Jesus von Nazareth, Mozart, eines Goethe:
sollen etwa bei soldien Individuen die »öfPendidien Angelegen-

heiten ihre individuellen überwiegen«? Natürlidi sind bei diesen
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Männern unter ihren individuellen ihre idealen Bestrebungen zu

verstehen. Aber audi die privaten Interessen des ganz

jfewöhnlidien Mensdien haben ein Redit, ihn so auszufüllen, daß

er - wenn es ihm so behagt - jeden Eingriff in die Staats-

angelegenheiten, ja jede ernstere Beurteilung ihrer Entwidmung,

von sidi ferne hält und sidi anderen Interessen, die ihm widitiger

oder angenehmer sind, zuwendet. Denken wir hier vor allem an

die Frauen, die ja gerade so gut wie die Männer Te.le des

Staates - wenn audi meistens nod> minderbereAtigte - sind,

wer wird einer Mutter es verargen, wenn sie sidi ganz der

Liebe zu ihren Kindern hingeben und etwa die Politik gehen

lassen wollte, wie sie eben geht?

Als es sidi im Jahre 1859 darum handelte, ob Deutsdiland

dem österreidiisdien Staate im »Interesse des DeutsAtums« zu

Hilfe kommen solle, um die Lombardei gegen die Italiener und

die Franzosen zu verteidigen, und unter anderem im engeren

Kreise der Heidelberger Universitätsprofessoren darüber hetag

disputiert wurde, sdiwieg der große Physiker KirAhoff, der

Erfinder der Spektralanalyse, beharrliA, und als man ihn

aufforderte, doA auA zu spreAen, erwiderte er ungefähr: »lA

habe darüber gar keine bestimmte AnsiAt und es ist mir ganz

einerlei, ob die Lombardei zu ÖsterreiA oder zu Italien

^^
Wird man KirAhoff hieraus einen Vorwurf maAen wollen?

Das würde doA nur ein fanatisAer deutsAer Nationalist tun,

gewiß in ehrliAer Oberzeugung seiner eigenen »idealen« An-

sAauung über Nation und Staat, aber dennoA ohne BereAtigung,

denn in diesen Dingen läßt siA niAts beweisen und niemand hat

ein ReAt, seinen eigenen Standpunkt für den an siA und einzig

riAtigen zu halten oder gar ihn anderen mit irgendwelAen

Mitteln, und sei es auA bloß durA Vorwürfe oder durA

Invektiven oder gar etwa mittels der - WehrpfliAt aufdrängen

zu wollen. '1^.1,0: n

Wie in dieser Beziehung einem Genie wie Kirdiliott, mul)

auA jedem anderen ohne Ausnahme das ReAt eingeräumt werden,

so leben zu können, wie es ihm am angenehmsten und passend-

sten ersAeint. Wer es anders will, treibt sAlimme Tyrannei.

Bedenke man doA überdies, wie es siA gerade in der

neueren Zeit herausstellte, daß die stets allgemeiner werdende
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BesAäfiigung mit Politik den Charakter der MensAen immer

unruhiger, aufgeregter und roher maAte und daß diese Erfahrung

so offenkundig Ist, daß Millionen und Millionen MensAen sAon

die Geduld verlieren und vor den unaufhörllAen polltlsAen Ver-

hetzungen und Nörgeleien endllA einmal Ruhe haben wollen.

Und da konnte Rousseau - der allerdings niAts Höheres

kannte als den Staat - sAreiben : »Sobald einer von Staats-

gesAäften sagt: Was liegt mir daran? - so ist slAer der Staat

verloren.« WelAe maßlose Übertreibung liegt In dieser AnsiAt I

Infolge der unaufhörllAen Reizungen der GesellsAaft durA das

lebhafte Treiben der Parteien geht das gesittete Leben InneAalb

der GesellsAaft und manAmal sogar die Existenz des Staates

verloren. Das Gesetz So Ions, wonaA - wie Aristoteles

in der »Verfassung von AAen« mitteilt - jeder als ein Feiger

bestraft wird, der beim AusbruA von Unruhen nlAt unter die

Waffen tritt und slA nlAt zu einer Partei sAlägt, mag von An-

hängern der extremen Staatsauffassung als ein weises angesehen

werden, iA jedoA glaube, man kann es, wenigstens für unsere

Zelt und Kultur, nur als sAädllA bezeiAnen. Es stimuliert nur

die Staatsbürger, die ja ohnedies auf Reizungen solAer Art le.At

reagieren, und es verletzt das GrundreAt jedes Individuums,

SiA sein Leben naA seinem Willen zu gestalten und alles von

SiA abzuweisen, was dieses Leben stört ^ natürlich ohne ihn

seiner notwendigen PfllAten gegen andere, die Familie oder die

Gesamtheit, zu entheben.

Es mögen und sollen die mensAenfreundllAen, ernsten

Politiker rastlos an der Besserung unserer Zustände arbeiten,

aber die Verbreitung der politisAen Streitigkeiten auf jung und

alt, wie das jetzt der Fall ist und fast zur immerwährenden

Verhetzung führt, ist nur von NaAtell. Wenn jemand durd.

passende Institutionen in seinen fundamentalen Bedürfnissen und

in den jeweils geltenden sogenannten GrundreAten gesichert ist

und wenn er glaubt, daß für Ihn selbst alle anderen Bedürfnisse

und Anforderungen an den Staat jenen gegenüber nur

von sekundärer Bedeutung sind, so ist nlAt einzusehen, warum

man Ihm vorsArelben will oder es ihm besonders ans Herz

legen soll, slA um weitere Staatsangelegenheiten zu kummern,

besonders dann, wenn ganz andere Dinge sein Interesse oder

seine Tätigkeit auszufüllen vermögen. Andererseits ist es nur zu
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loben, wenn sich jemand aus freiem Willen semer Mitbürger m

uneigennütziger Weise annimmt, für Recht und Gerechtigkeit em.

tritt und für den Fortsdiritt in materieller und ideeller Beziehung

tapfer kämpft. ^
Man sdireckt uns also nidit mit der Warnung: »Der btaat

würde zugrunde geben.« Im Altertum hatte das vielleiAt einen

Sinn, denn damals hing alles, Kultur und sogar die physische

Existenz aller Staatsangehörigen von der ununterbroAenen

WaAsamkeit, also der politisAen Tätigkeit, zu der jeder direkt

verhalten wurde, ab,- eine soldie Trennung des privaten Lebens

von dem öffentlidien, wie sie bei uns vorhanden ist, gab es

damals nidit,- also dürfte zu jener Zeit audi die Bestimmung

Solons zwed^mäßig gewesen sein. Heute aber sind wir über die

Staatssklaverei sdion weit hinaus und müssen es nodi weit mehr

werden. Heute lebt der Mensdi nicht vom Brot allem und auch

nicht vom Staat allein.

Wenn wir also, unbeeinflußt von allen willkürlichen Staats^

theorien, daran festhaken, daß der Staat wie iede andere Insti^

tution die Erfüllung unserer Wünsdie oder unser Wohl ^ wie

wir es eben verstehen mögen ^ herbeiführen soll, insoweit wir

das durdi eine andere Institution nidit erreidien können so tolgt

mit Notwendigkeit, daß wir für mand^e unserer Bedürfnisse die

Einmisdiung, für andere die Niditeinmisdiung des Staates ver^

langen werden. NiAteinmisdiung gilt bereits für das HausreAt,

Briefgeheimnis, die Berufswahl, die Zeiteinteilung und soll gelten

für den Kriegsdienst, die Einmischung besitzen wir seitens der

Geriete, des Polizeisdiutzes, gewisser Verkehrseinriditungen und

wir sollen besitzen die Sidierung der Ökonomisten Existenz. lA

halte es daher für unriditig, wenn Spencer behauptet, daß der

Fortsdiritt zu einem höheren sozialen Typus sidi durdi »AuN

.eben von Funktionen« auszeidine. Die Einführung der

ökonomisdien Garantie aller Staatsangehörigen z.B. wird em

enormer, vielleidit der größte soziale FortsAritt sein und er

besteht dodi in der Aufnahme einer neuen Funktion, namlich

der Sidierung der Lebenshaltung eben seitens des Staates. Nur

ein Satter oder ein Ökonomist Unbesorgter, der sidi um das

SAidcsal anderer, Ökonomist sdiledit situierter MensAen niAt

kümmert, kann darin einen RüAschritt sehen. Und audi Spencer,
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ganz wie Treitschke und W. von Humboldt, sorgt sidi am

meisten um die - Bildung des Charakters,- ob man zu essen

hat oder sein Brot sorgenvoll gewinnen und verzehren muß,

kümmert diese Staatsphilosophen nidit. »Das Ziel,« meint

Spencer, »weldies der Staatsmann stets vor Augen haben sollte,

höher als irgend ein anderes, ist die Bildung des Charakters.«

Nadi Spinoza ist der Staatszwed^ geistige Freiheit,- nadi

Chr. Wolf Vervollkommnung der Mensdien,- Kant sieht im

Staat nur eine Reditsinstitution ,- ebenso meinen M i 1 1, W. von

Humboldt, Josef Eötvös und Laboulaye, der Staat habe

nidit die Aufgabe, den Einzelnen Güter zu versdiaffen, sondern

nur ihren Besitz zu sidiern. Für Hegel ist der Staat nur die

»hödiste Form der objektiven Sittlidikeit«. Man muß darüber

staunen, daß alle diese so hodi stehenden Männer so gar nidit

an die einzelnen Individuen und die Sidierung ihrer physisdien

Existenz und stets nur an gewissermaßen polizeilidie und

pädagogisdie Zwed^e des Staates daditen, obgleidi dodi Not und

Sorge zu ihrer <und zu allen Zeiten) vorhanden waren.

«

Die Lösung des Problems, die riditige Grenze zwisdien

Individuum und Staat zu finden, ist im Prinzip die folgende:

Prinzipiell genommen übergibt oder überläßt man ohne Einrede

dem Staat - und analog irgend einer kleineren Korporation,

also der Gemeinde oder Genossensdiaft und dergleichen - alles

dasjenige, von dem man voraussetzt, daß es auf anderem Wege

gar nidit oder nidit so gut durdizuführen oder - wie z. B. ein

gewisses großes Solidaritätsgefühl - nidit so gut zu erreidien

wäre, und in jedem speziellen Falle muß die Bilanz gezogen

werden zwisdien dem Einsatz der Individuen - z. B. der Größe

der Besdiränkung oder Opfer - und den resultierenden Vorteilen

oder Vorzügen.

Wenn aber hier gesagt wird, daß wir der Staatsinstitution

nur jene Angelegenheiten übergeben sollen, die auf anderem

Wege nidit ebenso gut erledigt werden könnten wie durdi den

Staat, so folgt dodi daraus durdiaus nidit, daß er durdi diese

Einsdiränkung auf ein sehr niedriges Niveau herabgesetzt und
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den Charakter einer dürren und ärmlidien Institution erhalten

würde. Es bleibe ja unbenommen, wenn die Bevölkerung es so

will ihrem Staat nebst so mandiem anderen <wie z. B. Ver-

teidigung nadi außen, Reditsgesetzgebung usw.) auA nationale,

religiöse oder künstlerisAe Aufgaben zuzuweisen, falls man

Klaubt, ohne den Staat hicbei zu benützen, nicht so gut das

angestrebte nationale, religiöse oder künstlerisdie Ziel erreid>en

ru können. Dieser Auffassung entsprechend wurde ja von mir

- in Form einer allgemeinen Nährpflidit - vorgesdilagen, den

widitigsten WohlfahrtszweA, nämlich die Sidierung der Ökono-

misten Lebenshaltung aller Staatsangehörigen, eben darum dem

Staat zu übergeben, weil eine soldie Sicherung auf keinem anderen

Wege zu erreidien ist.

Als Gegenstüdc zu dieser, wie ich glaube, natürlicfien und

präzisen Beantwortung dieser alten staatsrechtlidien Frage mödite

idi eine andere aus neuester Zeit vorführen, aus der man ersehen

kann, was für staatsphilosophisdie Umwege und Künsteleien bei

mand^en Sdiriftstellern beliebt sind. Idi denke hier z^B. an die

Theorie, die L. Kidd in seinem Werke »Soziale Evolution«

entwid^elt. r» j . J:^

Kidd sagt: »Die Tatsadie von zentraler Bedeutung, die

uns in unserem heutigen kulturellen Gemeinwesen begegnet, ist

die daß die Interessen des sozialen Organismus und die semer

ieweiligen Individuen sidi jederzeit wie die ärgsten Feinde gegen-

überstehen.* Sdion diesen Satz kann man nlAt zugeben denn

es «ibt sehr viele Institutionen, in denen von einer soldien heind-

sAaft keine Rede sein kann, sondern beide Interessen parallel

ijehen wie z. B. eine audi nur halbwegs geredite Steuergesetz-

gebung, und andererseits alles das, was die besoldeten Staats-

beamten für den Sdiutz und die Reditspflege der Staats-

angehörigen leisten. . ',^ «« r j

»Diesen absoluten WiderspruA,« fährt Kidd fort, .diese

Tatsadie, daß die Interessen des sozialen Organismus und die

des Individuums einander aussdiließen und einander feind bleiben«,

habe die nationalistisdie Wissensdiaft bisher ganz übersehen Die

tnensdilidie Vernunft kann diesen Widersprudi nicht aufheben,

denselben zu mildern war immer die Sadie der Religion. Zu

diesem ZweA nimmt die Religion immer ein übersinnliches
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Element zu Hilfe, daher jede Religion eine überhalb der Vernunft

liegende Normierung des sozialen Verhaltens für das Individuum

gibt .... In der Gesamtheit der ethischen Gefühle, deren Aus-

drud^ die Religion ist, liege die mächtigste Triebfeder jedes

sozialen Fortschritts. Darin liege die Bedeutung des Christen-

tums ... die treibende Kraft unserer westlichen Zivilisation liege

in den altruistischen Gefühlen und diese Gefühle seien das

»charakteristische und entscheidende Produkt des religiösen

Systems, auf dem unsere Zivilisation ruht.«

Abgesehen davon, daß das Christentum schon nahezu

1900 Jahre besteht und bisher so wenig in der Erwed^ung

altruistischer Gefühle geleistet hat, daß erst in neuerer Zeit, in

der zugleich die religiösen Gefühle immer mehr abnahmen, durch

politische Revolutionen oder durch Reformen als Konsecfuenzen

der Schriften fast ausschließlich irreligiöser Schriftsteller

altruistische Gefühle wenigstens einigermaßen in unseren Insti-

tutionen zum Ausdrude kommen, also abgesehen davon, daß die

ganze historische Stelle bei Kidd nicht wahr ist, sieht man nicht

ein, wie das Problem, das uns und Kidd hier beschäftigt, durch

altruistische Gefühle ohne nähere vernünftige Untersuchung -

mit oder ohne Religion - gelöst werden könnte. Und da die

religiösen Gefühle jetzt immer mehr verschwinden, so wäre eine

Versöhnung zwischen den Interessen des Individuums und des

sozialen Organismus überhaupt nie möglich !
Glücklicherweise

hat aber, wie oben gezeigt wurde, die Lösung des Problems gar

nichts mit der Religion zu tun.

In ähnhcher Weise wie Kidd spricht auch Chatterton-

Hill in dem Werk »Individuum und Staat« davon, daß, um das

soziale Band zu knüpfen, ein »Irrationales« nötig sei, früher sei

das die Religion gewesen, jetzt sei es der Patriotismus.

In dieser meiner Schrift aber wird es wohl deutlich genug

gemacht, daß von dem Begriff des Irrationalen, mit 'dem die

Vorstellung des Unvernünftigen verknüpft ist, im staats-

philosophischen Denken ganz abgesehen werden kann.

In Übereinstimmung mit unserer oben dargelegten Staats-

betrachtung entwerfen wir nun im Nachstehenden die Grund-

züge einer Staatsverfassung.
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Beim Aufbau der innerstaatlichen Institutionen leitet uns

hauptsächlich der Gedanke der Unterscheidung zwischen

fundamentalen und sekundären Bedürfnissen der Staatsbürger

und sodann das Prinzip des gleichen, allgemeinen Stimmrechts.

Unter fundamentalen Bedürfnissen verstehe idi alle jene

Forderungen und Wünsdie materieller und ideeller Natur, die

dem ganzen Volk oder einem überwiegenden Teil desselben als

so dringend und widitig ersdieinen, daß die Entsdieidung über

die Annahme und Gestaltung der betreffenden Gesetzvorsdiläge

den direkten Äußerungen eines Volkes — einem Referendum —
und nidit seiner Repräsentanz, d. h. einem Parlament und nodi

weniger einer Person oder einigen Personen anheimgestellt

werden soll. Eine strenge Abgrenzung zwisdien fundamentalen

und nid^tfundamentalen Angelegenheiten der Gesetzgebung, das

heißt eine Aufzählung derselben, soll und kann im vorhinein nidit

gezogen werden, sondern es hängt eben von den gegebenen

Verhältnissen ab, was in einem bestimmten Moment als

fundamental angesehen wird oder nidit. Es steht aber nidits im

Wege, für die normalen Zustände eine Liste jener Agenden

aufzustellen, die dem Parlament zuzuweisen sind, wie das

ja sdion in der Sdiweizer Bundesverfassung der Fall ist,

ohne daß jedodi die Praxis sidi unter allen Umständen danadi

riditen muß.

Als Beispiele für Gegenstände der Volksabstimmung, die

wohl einmal eine Hauptrolle spielen werden, können die zwei

großen Probleme: die ökonomisdie Sidierung aller Staats^

angehörigen und die Freiwilligkeit des Kriegsdienstes gelten,- und

als soldie, die bereits in vielen Staaten reditlidie Geltung haben,

seien die sogenannten Grundredite angeführt: Hausredit, Brief*

geheimnis, Freizügigkeit usw., die fast alle der englisdien

politisdien Entwid^lung zu verdanken sind. Diese Grundredite,

so widitig sie sein mögen, können sidi an Bedeutung dennodi

mit den eben genannten zwei Zukunftsaufgaben der inneren

Politik nidit entfernt vergleidien, jene könnte man daher ganz

gut als »quasifundamentale« bezeidinen,- aber keinesfalls dürfte

man sie zu den bloß sekundären Bedürfnissen redinen, wie zum

Beispiel Steuerfragen, Verkehrsangelegenheiten, Kunstfragen oder

dergleidien.
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Die Einteilung der Bedürfnisse in fundamentale und

sekundäre gab idi zuerst im Jahre 1880 als staatsphilosophisdie

Einleitung zu einer Abhandlung, mit der idi midi um einen von

Isaak Pereira im Jänner 1880 in der »Liberte« ausgesdiriebenen

Preis »auf die besten Sdiriften zur Beseitigung des Pauperismus«

bewarb. Im Jahre 1905 publizierte idi jene Einleitung wortgetreu

zuerst in der Wiener Zeitsdirift »Die Wage«, gleidi darauf in

der Brosdiüre »Fundament eines neuen Staatsredits« <Dresden,

Verlag Reißner) und kam auf ihren Grundgedanken beinahe in

allen meinen späteren Werken zurüd^. Die Darstellung in dem

vorliegenden Werk, und zwar in diesem Kapitel, untersdieidet

sidi von der im Jahre 1880 gegebenen nur dadurdi, daß idi nidit

nur die ökonomisdie Sidierung und die Freiwilligkeit des Kriegs*

dienstes, sondern audi die sogenannten politisdien Grundredite

und überhaupt alle jene Forderungen zu den fundamentalen

redine, die der Bevölkerung von so großer Widitigkeit ersdieinen,

daß über sie nidit in einer Volksvertretung, sondern vom ganzen

Volk — den erwadisenen Männern und Frauen — entsdiieden,

also jedes einzelne Individuum mitzureden bereditigt werden soll.

Diese Erweiterung wurde durdi den hier gegebenen Ver*

fassungsentwurf, in weldiem das Prinzip des Referendums ver*

treten wird, veranlaßt und dürfte wohl an sidi als bereditigt und

zwedimäßig angesehen werden.

Es leuditet wohl von selbst ein, daß, wenn es sidi um

Einführung einer speziellen fundamentalen Institution oder eines

soldien Gesetzvorsdilages handelt, die Zahl der Abstimmenden

so groß als möglidi sein soll, sie muß also alle erwadisenen

<und zuredinungsfähigen) Staatsangehörigen männlidien wie weib*

lidien Gesdiledits umfassen. Bei sekundären Angelegenheiten ist

das nidit nötig, es wäre das nur ein unverhältnismäßiger Auf*

wand an Wahlvorbereitungen und audi ohne rediten Sinn, sdion

wegen A(ts Mangels an Verständnis für den Gegenstand bei der

großen Masse,- es mögen daher in soldien Fällen die Volks-

repräsentanten beraten und cntsdieiden.

Idi will diesem meinem Vorsdilage, der die Abstimmungen

qualifiziert, jenen Rousseaus in seinem »Gesellsdiaftsvertrag«
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gegenüberstellen. Dort heißt es <im vierten Budi, zweites

Kapitel)

:

»Je wichtiger und ernster die Beschlüsse sind, eine desto

größere Stimmenmehrheit verlangt die siegreidi hervorgegangene

Ansidit, und je größere Besdileunigung die zur Beratung

gelangte Angelegenheit erheisdit, desto mehr muß man bei

Teilung der Stimmen die vorgesdiriebene Unterscheidung be-

sdiränken,. bei augenblid^lidi zu treffenden Entsdieidungen muß

sdion die Mehrheit einer einzigen Stimme genügen.«

Ich glaube, daß der Vorsdilag Rousseaus durdiaus nidit

der Aufgabe, zwisdien mehr und weniger widitigen Gesetz*

vorsdilägen eine staatsreditlidie Untersdieidung zu treffen, so gut

genügt wie der von mir gemadite. Sdion das geringe Interesse

und Verständnis für die allermeisten innerpolitisdien Angelegen*

heiten, besonders mandier lokalen, die in die Volksversammlung

kämen, beweisen, daß man sie überhaupt nicht mit deren

Behandlung beschweren soll. Aber Rousseau wollte von einer

Trennung zwischen Volksabstimmung und Parlamentsabstimmung

überhaupt nichts wissen,- er erklärte sich ausdrücklich gegen die

Institution der Volksvertretung, weil »man sich in politischer

Beziehung nicht vertreten lassen könne«. »Jedes Gesetz,« -^

heißt es bei ihm weiter - »welches nicht vom Volk in Person

ratifiziert wurde, ist null und nichtig,- es ist gar kein Gesetz.«

Andererseits erlaube die Praxis eine direkte Volksberatung und

Urabstimmung nur für Städte oder kleine Republiken.

Dieses letztere Argument hatte seinerzeit vielen sehr ein-

geleuchtet, ist aber durch eine einfache Betrachtung zu wider*

legen und ist bereits in der politischen Geschichte, z. B. Frank-

reichs und besonders der Schweiz <durch das Referendum), tat*

sächlich widerlegt. Bei der heutigen Entwicklung der Presse, des

Verkehrs und der politischen Erziehung der Staatsbürger kann

nämlich die Volksberatung vor der Volksabstimmung sehr gut

und, wenn nötig, relativ rasch vor sich gehen/ Leitartikel,

Broschüren, Bücher, Reden bearbeiten die Gesinnungen und

erweitern die politischen Einsichten viel gründlicher, als das in

den Versammlungen der antiken Staaten möglich war, die keine

BuchdruAcrkunst und keine Eisenbahnen und Telegraphen

kannten.
i'l

Was aber die in unseren Tagen immer mehr gesteigerte

Abneigung gegen den Parlamentarismus betrifft die aus ganz

anderen Gründen als bei Rousseau siA entwiAelte, so mögen

die folgenden Bemerkungen erwogen werden.

Vor allem ist die Tatsache, daß in so vielen Parlamenten

mehr oder weniger Korruption, d. i. BesteAliAkeit durA Geld

Titel Orden oder Stellungsförderung und aud> Ehrgeiz statt

SadiiiAkeit, die Abstitnmungen beeinflussen, zwar zuzugeben,

sie beweist aber niAts gegen den Parlamentarismus, sondern

nur daß der mensAliche Charakter so besdiaffen ist, daß er in

allen Verhältnissen und Institutionen siA genügend zureAt zu

finden weiß, um Vorteile auf unreAtmäßige Weise zu ernngen .

SAon in der römisAen Republik gab es bei den Wahlen

BesteAungen, die kaum je ihresgleiAen hatten obwohl sAon

damals eine Art geheimer Abstimmung sie hätte unmoghA

maAen sollen. Sowohl unter dem Absolutismus als auA unter

ständisAen Vertretungen gab und gibt es Korruption und wenn

auA bei den letzteren weniger private, so doA die noA folgen-

reiAere Klassenkorruption, den Korporationsegoistnus, d.e^Vf^-

matisAe Korruption im großen. Wenn man mit den prakt.sAen

Ergebnissen der Institution der Volksvertretungen immer unzu-

friedener wird, so hat das seinen Hauptgrund dann daß die

zwei fundamentalen Bedürfnisse: ökonomisAe SiAerung aller und

Freiwilligkeit des Kriegsdienstes, noA niAt befriedigt und auA

„iAt einmal einer Beratung unterzogen worden sind. NamenAA

die wirtsAafiliAe SiAerung würde mit einem SAlage unzahhge

kleinere Fragen, Debatten und Abstimmungen überflussig maAen

und alle die hunderte Unzufriedenheiten mit ParlamentsbesAlussen,

das heißt neuen Gesetzen und Verordnungen die bei weitem

niAt radikal genug oder geradezu als rem formalistisAe ersAemen,

verstummen maAen oder doA wesentliA absAwaAen.

überdies sAeint ganz aus <1- GedäAtnis versAwunden

zu sein welAes elende Dasein, namentliA in ideeller Beziehung,

drVölker zu führen hatten, als sie noA kdne Vertretungen

<mit Immunität der Abgeordneten) besaßen. Es wäre beinahe

notwendig, in die GesAiAts» und in die LehrbüAer über Bürger-

T^th^nd sind dieSdiäden des Parlamentarismus dargelegt '" '""Ab-

handlung X Gefahr des Parlamentarismus für das Red,t. von Dr. )ul.us

Ofner <im ArAiv för 6ffentlid.es Redit, d. J. .901, Nr. .07).
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künde eigene Kapitel über die Zustände in niditkonstitutionellen

Regimen früherer und audi nodi heutiger Zeit einzufügen, damit

die ungereditfertigte Mißaditung des Parlamentarismus sdion in

den Köpfen der Jugend ausgerottet werde.

Als positive Vorzüge der Volksrepräsentation sind aber

anzuführen: die Verbreitung politisdier Bildung und Einsidit

durdi die Debatten, und hier ersdieint es sehr notwendig, darauf

aufmerksam zu madien, daß man die Widitigkeit der Besdilüsse

gegenüber jener der Debatten und Reden sehr übersdiätzt. So

mandie Rede, so mandies Sdilagwort hat eine viel tiefere, wenn

audi nidit momentane Nadiwirkung in den Gesinnungen und

daher audi für spätere Bestrebungen der Staatsbürger, die sidi

überhaupt für die Politik interessieren wollen, hinterlassen, als

irgendweldie besdilossenen Gesetzvorsdiläge ,• man darf daher die

praktisdie Bedeutung der Reden und Debatten nidit untersdiätzen.

Sdion so mandie sogenannte bloße Phrase oder theatralisdi aus*

sehende Szene in einem Volkshaus überdauert Jahrzehnte und

ist mitunter einer der wirksamsten Teile seiner ganzen Tätigkeit.

Man braudit hiebei nur an das allerdings größte Beispiel, an die

ersten Monate der französisdien Revolution, zu denken und idi

hoffe, hier nidit nötig zu haben, auf Details näher einzugehen.

Ein weiterer großer Vorzug der Parlamentsinstitution ist

die sonst fehlende Möglidikeit, unter dem Sdiutze der Immunität

widitigere oder geringere Besdiwerden vorzubringen, wozu große

Volksversammlungen ganz ungeeignet wären. Diese bloße Mög*
lidikeit unterdrüd^t sdion viele Ungereditigkeiten und Gewalt*

tätigkeiten und wenn man heute diesen Vorzug vergißt, so

hat das seinen Grund darin, daß in der Tat eben durdi ihn viel

seltener Fälle von soldien Übertretungen, namentlidi in entlegenen

Teilen des Staates, zu verzeidinen sind, und audi darin seinen

Grund, daß man sidi überhaupt gegen das Gute leidit abstumpft.

Und diese Abstumpfung gegen den Segen der Volks*

repräsentation überhaupt erklärt audi mit die jetzige Unzufriedenheit

mit dieser Institution/ sie langweilt bereits und man mödite

etwas Neues oder wenigstens etwas anderes haben, und sei es

audi vielleidit ein ancien regime.

Man sollte aber audi daran nidit vergessen, daß — wie

L e B o n hervorhebt — die Parlamente nodi das Beste darstellen,

was die Völker zu ihrer Regierung und namentlidi zur möglidisten
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Befreiung vom Jodie persönlidier Tyrannei bisher herausgefunden

haben. Und nidit minder wahr ist, was Bentham als einen

der Vorzüge demokratisdier Regierungen bezeidinete, nämlidi,

daß sie von »sdilediten Einflüssen« sehr viel freier wären als

monardiisdie/ er meint dabei: von soldien Einflüssen, weldie die

Regierung bestimmen, den Vorteil kleiner Bruditeile der

Bevölkerung dem der Gesamtheit vorzuziehen. Allerdings meint

Sir Henry Sumner Maine in seinem Werke über »Die

volkstümlidie Regierung«, dieses Los gebühre audi der Monardiie ,-

aber bei aller Aditung vor den Ansiditen dieses ausgezeidineten

englisdien Reditsgelehrten und Politikers sdieint es mir dodi in

Erinnerung an so vieles, was bei kontinentalen Monardiien vorkam,

daß die demokratisdien Regierungen - audi in dieser Beziehung —

den Vorzug besitzen.

Nidit zu leugnen ist audi die Tatsadie, daß durdi das

System des Parlamentarismus viele Kräfte erwadien, die sonst

gebunden blieben, und die mitunter bedeutende materielle oder

ideelle Fortsdiritte hervorrufen.

Nun ist aber in jüngster Zeit, und zwar in Rußland, eine

neue Institution aufgetaudit, das sogenannte Rätesystem, das

bisher nur in den offiziellen Arbeiter*, Soldaten* und Bauern*

raten ausgebaut und teilweise audi in der Deutsdien Republik

und in Österreich eingeführt wurde.

Das hödiste gesetzgebende, verfügende und kontrollausübende

Organ ist die Exekutive der Zentralräte, weldie Behörde

genau wie ein Parlament in Wahlkreisen, aber aussdiließlidi von

den industriellen Syndikaten gewählt wird,, und wählen dürfen

nur jene, die um ihren Lebensunterhalt körperlich oder geistig

arbeiten. Der allrussisdie Sowjetkongreß aber bildet die

hödiste Instanz der Sowjetrepublik.

Nun behaupten die Führer dieser Bewegung, die den Par*

lamentarismus aus dem politisdien Leben ganz aussdialten will,

die Überlegenheit des Rätesystems über jenes des allgeniemen

Stimmredites für eine Volksrepräsentanz in parlamentarisdier Form,

und sie begründen diese Überlegenheit folgendermaßen

:

1 Weil bei ihnen keine Person Staatsbürgerrechte

erlangt, die nidit ihr täglidies Brot durdi eigene Arbeit verdient.

Es heißt nämlidi hierüber in der »Verfassung der russisdien
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sozialistischen föderativen Sowjetrepublik« : »Das Redit zu wählen

haben alle diejenigen, die ihren Lebensunterhalt aus produktiver

und gesellsdiaftlidi nützlidier Arbeit bestreiten, ebenso Personen,

die im Haushalt tätig sind, wodurdi den ersteren das produktive

Arbeiten ermöglidit wird, wie: Arbeiter und Angestellte aller

Arten und Kategorien, die in der Industrie, im Handel, in der

Landwirtsdiaft usw. besdiäftigt sind, Bauern und ackerbautreibende

Kosaken, insoferne sie sidi keiner Lohnarbeiter zur Erzielung von

Gewinn bedienen.«

Nun sind die Begriffe »produktiv«, »gesellsdiaftlidi nützlidi«

sehr unbestimmt, und nidit einmal von körperlicher Arbeit läßt

sidi immer sagen, daß sie produktiv und nützlidi sei — wie zum

Beispiel von Munitionsarbeitern, Dirnen und Jod^eys,- man

müßte also in jedem einzelnen Falle — bevor man das Bürger-^

redit erteilt — eine Untersudiung darüber vornehmen. Ferner

wird man, bei der bolsdiewistisdien Geistesriditung, hödistwahr*

sdieinlidi alle jene von der Wahlfähigkeit aussdiließen, die über-

haupt für die Annehmlidikeiten der Mensdien arbeiten, und

das träfe nidit nur eine große Zahl von Personen, sondern es

ist audi nidit einzusehen, warum soldie keine Bürgerredite genießen

sollen. Nidit nur die Künsder würden hiedurdi ausgesdilossen,

sondern audi die meisten Männer der Wissensdiaft, falls man

diesen nidit eine »nützliche« Anwendungsfähigkeit ihrer Studien

nachweisen könnte.

Und nodi mehr. Im § 65 der Verfassung heißt es :
«Weder

Wählen nodi gewählt werden dürfen, audi wenn sie zu einer der

vorerwähnten Kategorien gehören: a> Personen, die behufs

Erzielung von Gewinn Lohnarbeiter verwenden, und b> Personen,

die von arbeitslosem Einkommen leben, wie : Zinsen von Kapital,

Einnahmen von Unternehmen, Erträgen von Vermögen usw.«

Hienadi könnte kein Reditsanwalt, der audi nur einen

Konzipienten besdiäftigt, oder ein kleiner Handwerksmeister mit

einem Gesellen oder ein Maler mit einem Farbenreiber als

Gehilfen, kein Bürgerredit erhalten. Und andererseits denkt man

bei »Zinsen von Kapital« immer an einen reidien Rentier und

Privatier, der in Hülle und Fülle lebt, nidit aber audi zum

Beispiel an jene, die ihr Leben lang strenge gearbeitet und äußerst

eingesdiränkt gelebt haben, um in ihren alten Tagen von dem

kleinen angesammelten Kapital sorglos leben zu können,- warum
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sollen diese, die dodi Jahre lang vorher nützlidie Arbeit geleistet

haben, nidit wählen können? Und warum sollen Nutznießer von

Unternehmen ausgesdilossen werden, die niAt selten unvergleidi.

lidi mehr produktive Arbeit leisten, als Hunderte oder Tausende

von Lohnarbeitern? Zum Beispiel Emil Rathenau, der Begründer

elektrisdier Industrie in Deutsdiland, oder Ford, der die Auto^

mobilindustrie in Amerika begründete?

Dies alles gilt allerdings von der heutigen und nidit von

einer sozialistisdien Produktionsweise, allein die letztere ist m

Rußland nodi gar nidit organisiert worden. Alle oben erwähnten

einsdiränkenden Bestimmungen haben ja nur den Zwed,, alle zur

Arbeit zu verpfliditen, das führt heute aber zu vielen Ungereditig^

keiten und Absurditäten, und bis heute existiert überhaupt nodi

kein klares sozialistisdies Programm, ausgenommen memes von

der allgemeinen Nährpflidit, die nidit identisdi ist mit der

allgemeinen Arbeitspflidit, weldie sidi nidit nur wie ,ene auf

die Herbeisdiaffung der notwendigen Lebenshaltung, sondern au

alles erstredcen soll. Überdies führt die a Igemeine Nahrpflidit

viel sidierer und in würdigerer Form zur besdiränkten Arbeits-

pflidit als durdi jene bolsdiewikisdien Maßregeln.

2 Der zweite Grund der Überlegenheit der Rätekongresse

über cien Parlamentarismus soll nadi der Meinung der Sowjet^

leute der sein, daß nidit nur der am besten organisierte und

politisdi bewußte Teil der Gemeinsdiaft an der Gesetzgebung

teilnimmt, sondern es werden auch alle -^^^^^^^^''''^^

Dienste von Parasiten stehen. ^ Gewiß ist ,a aber, daß niA

wenige, die heute und eventuell audi später zwar gar mAt

arbei; würden, vermöge ihrer Erziehung ^cl- InteHigenz
^^^^^^^^

politisdi viel bewußter sein mögen als viele Arbeiter, die gute

Organisation ist nidit immer so maßgebend.

, Ein dritter Grund der Überlegenheit so 1 der se^n, daß

„,an durdi die Sdiaffung ei-r zentralen gesetzgebenden^^^^^^^^^^^

sdiaft aus Delegierten der Arbeiterorganisationen die Bedurtnisse

dt Arbeiter kL^^ lernt, während beim Parlamentarismus die

%\^^^...^MV^^s^ in denen atl-öglidien Le^^^^^^^^

vertreten können. - Aber aum m uc
Vortr^^r

die Bedürfnisse der Arbeiter durdi ihre beruf1.dien Ver reter,

fnnerha«, wie außerhalb des Parlaments, zur Kenntn.s bnngen,
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und nicht nur die Bedürfnisse der Arbeiter, sondern audi jene

der vielen anderen Berufe und Besdiäftigungen, die mitunter

wegen ihrer geringen Mitgliederzahl oder wegen ihrer Eigenart

gar keine Organisation besitzen und die, soviel idi sehe, bei den

Sowjets gar nidit zu Worte kommen.

Mit diesen meinen Einwendungen soll jedodi über die

Räteinstitution durchaus nicht abgesprochen werden. Einerseits ist

sie noch zu neu und die Berichte über ihre Resultate sind zu

widerspruchsvoll, um sie definitiv zu beurteilen, andererseits kann

man ihr so manche Vorteile zusprechen, namentlich den, daß sie

viel besser für Herbeiführung von ^ berechtigten oder unbe*

rechtigten — Revolutionen taugt als der Parlamentarismus. Sie

erscheint mir daher im Grunde eine sozialistische Mobilmachung

für eine Revolution in Form einer dauernden Institution zu

sein, könnte aber auch neben dem Parlamentarismus stabilisiert

werden, wenn man sie nur nicht als oberste Instanz für alles

einsetzt.

Jedenfalls fehlen der Räteinstitution viele Vorzüge der

parlamentarischen, namentlich jene, die ich unmittelbar vor dieser

Betrachtung über die Räte angeführt habe. Es gilt ja nicht nur

spezielle, fachliche Fragen zu beantworten, sondern auch solche

Angelegenheiten zu behandeln, die vielen oder allen Gruppen

oder Berufen gemeinsam sind. Wie will das Rätesystem

Fragen der Kultur, der Ehegesetzgebung, des Gerichts*, des

Sdiulwesens, der Volksbildung, rein politische Fragen, die der

Aufhebung der Todesstrafe, der Trennung der Kirche vom
Staate usw. entscheiden, ja nur beurteilen, da ihnen dazu die

notwendigen Intelligenzen, Erfahrungen und Diskussionen fehlen?

Ein ganzer Staat kann als solcher niemals als Summe bloß fach*

licher Korporationen in die Erscheinung treten, dazu sind diese

viel zu banausisch und meistens audi zu einseitig und engherzig.

Es wurde oben als Basis der innerstaatlichen Institutionen

die Unterscheidung zwischen fundamentalen und sekundären

Bedürfnissen und sodann das Prinzip des allgemeinen und gleichen,

direkten und geheimen Stimmrechtes hingestellt.
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Was nun dieses Prinzip des allgemeinen Stimmredites betrifft,

so irrten allerdings diejenigen, die von seiner Einführung erwarteten,

daß nunmehr lauter weise Gesetze verfaßt und daß die sd\wierigsten

politisdien und sozialen Probleme mit Leiditigkeit gelöst würden.

Aber die Vorteile dieser Institution sind dennodi ganz bedeutende.

Denn es kommen die Wünsche der großen Massen deudidier zum

Vorsdiein als sonst, und wenn auch das bezweifelt würde, so

steht dodi die Hauptsadie, die Grundbedeutung des allgemeinen

und gleidien Stimmredites fest, nämlich : Die Tatsadie der Aner-

kennung der Gleidiheit aller in einer widitigen politisdien

Funktion, nämlidi bei den Wahlen in ein Parlament oder der

Stimmabgabe bei einem Referendum. Nunmehr kann jeder sagen

:

Audi ich bin da, und durdi den Stimmzettel erkennt der Staat,

die ganze Gesellsdiaft und die Obrigkeit das an und damit die

politisdie Existenz aller Staatsbürger, also so weit es an ihm

liegt, ihre Persönlidikeit, ihre politisdie Mensdienwürde.

Das ist nidit nur ein idealer Fortsdiritt, sondern audi für

die künftige praktisdie Sozialgesetzgebung sehr weittragend und

wieder eine Etappe mehr auf dem Wege zu dem größten Ziele

aller politisdien Bestrebungen : Zur Anerkennung jeder mensdi-

lidien Existenz als einzigartige und unersetzbare Individualität

und endlidi zur positiven und direkten Fürsorge für ihre

Erhaltung.

Kann man dodi behaupten, daß aller Fortsdiritt in der

politisdien Bewegung der Weltgesdiidite nur darin besteht

und bestanden hat, daß man eben immer mehr und mehr das

einzelne Individuum überhaupt beaditet, in widitigen Beziehungen

jedem anderen gleidi aditet und seine Mensdienwürde wie audi

die Bedingungen seiner physisdien Existenz immer mehr in der

Gesetzgebung berüd^siditigt. Dieses Prinzip kann man wohl als

den roten Faden ansehen, der sidi durdi die ganze Gesdiidite

^ mitunter sehr dünn oder audi nahezu abgerissen - hindurdi-

zieht, und es gibt je nadi dem Grade und der Art seiner Ver«

wirkfidiung den Maßstab an, inwiefern eine Gesdiiditsperiode

der einzelnen Staaten ernst genommen und geaditet^ werden

kann. Alles andere, wovon uns die Gesdiidite beriditet, ist

dagegen als sekundär oder als ganz niditig anzusehen.
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Die soeben angegebenen Vorteile des allgemeinen und

gleiAen Stimmredites stehen so fest, daß sie niAt einmal durdi

die unbedingt vorhandene Korruption bei den Wah vorgangen

verloren gehen. Diese Wahlkorruption ist so verbreitet so

allgemein und oft so kraß, daß sie beinahe als selbstverstandl.A

angesehen und sogar teils mit Entrüstung, oft aber m>t Humor

zur Kenntnis genommen ^ird. Die SAuld tragen vor allem d>e

wirtsd.aftlid>en und Stellungs-Abhängigkeiten, sodann das Bedürfnis

der meisten MensAen nad» mehr, nämlid, nadi mehr Geld oder

Stellung, endüA der Umstand, daß die Wähler jener Korruption

so leiAt zugängliA sind, weil ihnen selten das Thema des

Wahlvorganges genügend verständliA oder den BesteAungs-

vorteilen gegenüber nützlid. und widitig genug ersdieint.

Die wirtsd.aftlid,en Abhängigkeiten oder trostlosen Siwa-

tionen würden durdi die Einführung der allgemeinen Nährpfl.d>t

<naA meinem Programm) in der HauptsaAe beseitigt werden,

das Bedürfnis »naA mehr« dürfte aber kaum jemals yersAwmden,

die Wahlmüdigkeit, d. i. die Wahlenthaltung, als solAe -

so sage iA im Gegensatz zu Rousseau - wäre noA n.Ats

SAlimmes. Da aber die Vorzüge der Institution des allgememen

und gleiAen StimmreAtes so groß sind, so müssen wir s.e trotz

allem aufreAt halten, selbst wenn wir sogar jede Hoffnung

aufgeben müßten, daß die angeführten Korruptionen jemals

versAwinden werden.
^

Zum Thema der Wahlmüdigkeit noA einige Bemerkungen:

In der Gesetevorlage der holländisAen Regierung vom

Tahre .9.6 über die auA auf Frauen ausgedehnte Erweiterung

des WahlreAtes wird als Begründung für sie unter anderem der

Satz ausgesproAen :
. . . . • j,. j:.

»Was heute vom Wähler verlangt wird, .st n.At die

Fähigkeit, über so und so viele Fragen der Staatsverwaltung

zu urteilen, sondern nur ein solAes Interesse an ^"^ °«^^-

liAen Angelegenheiten, daß er siA darüber ReAensAaft g.bt,

mit den Prinzipien welAer politisAen Partei er siA am besten

vereinten kann.« <

Diesem in gewissem Maße jedenfalls riditigen, wenn auch

die Sadie nidit ersdiöpfenden Gedanken sei andererseits zur

näheren Beleuditung der Frage d^s allgemeinen StimmreAtes
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die Bemerkung von Hans Delbr ü d^ <in seinem Essay »Regierung

und Volkswilie«) angefügt, daß »die Erfahrung der Jahrtausende

lehrt, daß die ungeheure Mehrzahl der Mensdien am Staate

nidit' so viel Anteil nimmt, um ganz aus eigenem Antriebe sidi

eine Meinung über Personen- und Gesetzvorlagen zu bilden und

demgemäß abzustimmen.« In dem Werke »Human nature in

politics« von Graham Wal las, sagt ferner Delbrüd^, werde die

Ansidit vertreten, daß >^selbst in einem Lande so alter politisdier

Erziehung wie England keine Grafsdiaft existiere, in der die

Zahl der tatsädilidi in der Politik tätigen Personen audi nur

zehn Prozent der Wählersdiaft erreidie.« Darüber darf man sidi

aber nidit verwundern. Wie kann sidi denn die breite Masse

für die so große Anzahl sekundärer Staatsangelegenheiten

interessieren und für oder gegen Partei ergreifen? Die von

Wallas mitgeteilte Tatsadie ist aber ganz und gar nidit

geeignet, den Reaktionären als Vorwand zu dienen, um ein

mehr oder weniger allgemeines Stimmredit und Wahlredit als

überflüssig hinzustellen. Das englisdie Volk würde dagegen

gewiß hödist energisdi protestieren.

Das Referendum, d. i. die unmittelbare Volksabstimmung,

wurde in der neueren Zeit zuerst in den Jahren 1791 und 1793

angewendet, um die französisdien Verfassungen dieser Jahre gut-

zuheißen. Und heute ist es in der Sdiweiz sowohl im Bunde

als in Kantonen und Gemeinden eingebürgert,- aber audi -

wie :idi ebenfalls Delbrüdcs Essay entnehme - in einigen

Staaten Amerikas und in Australien.
^

Sehr beaditenswert ist es aber, »wie oft das Referendum

einen Zwiespalt zwisdien den Ansiditen der Regierenden dem

gewählten Vertretungskörper und den Ansiditen der WahU

bereditigten zutage bringt. Von 41 Vorsdilägen <von 1874 bis 1898

in der SAweiz) ist kein einziger von der Mehrheit der Wahler

angenommen worden.« Man wird wohl daraus nidit den bdilui)

ziehen, der Satz Hegels: »Das Volk ist derjenige Teil des

Staates, der nidit weiß, was er will,« sei riditig, sondern

annehmen müssen, daß diejenigen, die die Vorsdiläge für das

Referendum maditen, eine sehr geringe Kenntnis des Volks-

geistes und der Volksbedürfnisse besitzen oder besaßen.

Jener Aussprudi Hegels dürfte so mandien wegen seiner

ansdieinend zynisdien Form frappieren, er ist aber aus gewissen
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sadilidien Erwägungen herausgeholt, wenn auch einiger Ein-

schränkungen bedürftig. Ein unvergleichlidi wärmerer Freund des

Volkes als Hegel hat beinahe dasselbe gesagt/ denn im GeselU

sdiaftsvertrag <2. Budi, Kapital 6> fragt Rousseau, wie eine

»blinde Menge, die oft nidit weiß, was sie will, weil sie selten

weiß, was für sie gut wäre«, aus sidi selbst eine so große und

sdiwierige Unternehmung ausführen könnte, wie es ein System

der Gesetzgebung ist.

Und das ist ja audi riditig, ein neues System der Gesetz-

gebung aufzustellen, ist nidit nur für eine »Menge«, sondern

audi für einen Staatsmann eine »große und sdiwierige Unter-

nehmung«.
"^

Hier muß jedodi audi die Meinung eines Staatsphilosophen

angeführt werden, der Gelegenheit hatte, die Resultate von

Volksabstimmungen in der vielleidit ausgelassensten Demokratie

der Welt direkt oder indirekt kennen zu lernen. In den Volks-

abstimmungen findet nämlidi Aristoteles eine Summierung der

geistigen Kräfte und Einsiditen, so daß, wenn audi der einzelne

Mann aus dem Volke hinter dem Gebildeten an Urteilskraft

zurüdcstehe, das Gesamturteil des Volkes dodi in der Regel

das Riditige treffe und dem Urteil des einzelnen Gebildeten an

Treffsidierheit überlegen sei^

Wenn wir aber von den in der Sdiweiz durdi Referendum

abgelehnten Vorsdilägen minderer Tragweite nodi spredien

wollen, so ist zwar ein gewisser konservativer, ja reaktionärer

Zug in der Sdiweizer Bevölkerung nidit abzuleugnen, anderer-

seits aber darf eine soldie Tatsadie nidit dazu verleiten, zu

glauben, es wäre dodi besser, etwa einen aufgeklärten Absolu-

tismus anstatt einer demokratisdien Verfassung einzuführen oder

ihn wenigstens zu wünsdien. Denn erstens hat niemand das

Redit, seine nodi so zwed^mäßigen Reformgedanken dem Volke

aufzudrängen und nur das Volk selbst hat das Redit, zu irren

und eventuell sidi selbst zu sdiädigen , und andererseits smd

unter den verworfenen Vorsdilägen, soweit mir bekannt, audi

soldie, die nidit unbedingt notwendig sind. Audi ist es sehr wohl

möglidi, daß einige Vorsdiläge der Bevölkerung nidit genug

erläutert wurden, um sie für sie zu gewinnen.

A Einem Werke über Polybius entnommen.
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Daß Volksabstimmungen eine für Kulturfortschritte und

für freiheitliche Prinzipien, ja sogar für den Staat selbst oft sehr

schädliche Institution sein können, beweist uns ja ^\^ Gesdiidite

zur Genüge,- es sei nur an die Gesdiidite Roms und Athens

und audi daran erinnert, daß zwei Plebiszite in Frankreich

die beiden napoleonischen Kaiserreiche herbeiführten. Und

die Ultramontanen, die das sehr gut wissen, sind es auch,

denen die Erfindung des Referendum^Paragraphen in der

Luzerner Kantonsverfassung zu danken ist. Sie beabsichtigten

dabei, die Stimmen der freisinnigen Katholiken durch jene der

ganzen Bevölkerung zu überwältigen. <Maine in seinem oben

zitierten Werk.) Es ist aber Sadie der Kämpfer für demo^

kratisdie Institutionen, durdi Erziehungsmaßregeln in Schule und

Haus und politisdie Agitation die Gesinnungen der Menschen in

ihrem Sinne heranzubilden. Wenn das nidit gelingt, so muß

man eben die Tatsachen hinnehmen, wie sie sind, aber keinesfalls

die eigenen Prinzipien dadurch negieren, daß man die Völker

zu ihrem vermeintlidien Glück zwingen wollte.

Gegen das Prinzip des allgemeinen und gleichen Stimm*

rechtes kann man aber eine Einwendung, und zwar bei den

meisten Staatsverfassungen mit vollem Recht, erheben, gerade

dann, wenn das Gegenteil von Indolenz oder Wahlmüdigkeit

der Volksmassen vorhanden ist, nämlich: wenn sie wirklich

wählen.

Man kann nämlidi sagen, es sei dodi ohne Sinn und ohne

Berechtigung, anzuordnen, daß ein Straßenkehrer, ein Kutscher

und alle die anderen gänzlidi ungebildeten Menschen, die für

die wenigsten öffendidien Angelegenheiten Interesse und Verständnis

haben, mit demselben Gewidit in solchen Angelegenheiten —
durdi einfädle Stimmabgabe —' sollen entscheiden können, wie

der tüditigste Fadimann in Politik und Staatsrecht und öffentlidien

Angelegenheiten überhaupt. Und was man auch von »Sublimation«

der Wahlergebnisse sagen - mag, wie zum Beispiel, daß, falls

Parlamente zu entscheiden haben, die vom Volke gewählten

Volksrepräsentanten doch meistens Personen von sachlichem

Verständnis sein werden, so wird das gewiß doch niemanden

befriedigen. Denn der Einfluß der Stimmbereditigten auf die
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Auswahl der Volksvertreter ist nach allen Erfahrungen unbestreitbar

und muß es ja wohl audi sein, denn wenn das nidit der ball

wTre wozu führt man dann ein allgemeines und gleid.es

Stimmredit ein? _, «.

Diese Einblendung verliert an Gewicht, wenn das h er

vorgesd.lagene System angewendet wird die für fundanjcmal

angesehenen Angelegenheiten dem Referendum der Vo ks-

abstimmung zu unterwerfen und minder wid,t.ge der gewählten

t "tretung zuzuweisen. Denn dann besitzt allerdings ,eder

oder fast jeder aus dem Volke das notwendige Verstandn^

für den dem Referendum vorzulegenden Gesetzvorsdilag, der )a

stets als von besonderer Wichtigkeit vorausgesetzt wird und was

das wiAtigste ist, jeder entscheidet mit. Die vom Volke gewa Iten

Repräsentanten mögen nun entsd.eiden wie immer, ihre Besd.lusse

betreifen doA nur immer unwesentlidiere Dinge - d.e aber

meistens detaillierte faAliche Kenntnis verlangen - sie gre.ten

Ter niAt so intensiv ins Leben des Volkes ein und man hat

daher keinen Grund, über die UnvoUkommenheiten d.eses oder

jenes Abstimmungsmodus ernstlich zu klagen^ In den w.A.g ten

Angelegenheiten geht die Abstimmung ja doA den ganz r.At.gen

Wesr nämliA den, daß jeder Staatsangehörige mitentsAe.det.

Alle die so subtilen UntersuAungen über die Abstimmungsformen,

über absolute oder relative Majorität, über Proportionalwahlen,

übe Ustenskrutinium usw. mögen zwar nad. Belieben we«er-

geführt werden, man möge wie immer entsd>e.den, großes Unhe.l

kann keinesfalls entstehen.

wir sAwer oder ei&entüA unmöglid, es ist überhaup

einwandfreie Abstimmung«- und Wahlformen zu erfinden s.eht

man am besten daraus, daß, während an v.elen Orten d.e

Proportionalwahlen sehnlichst als etwas Vollkommenes herbe..

gewünsd.t werden, in Belgien, wo bereits Proport.onalwahlen

eingeführt sind, die Minoritätsparteien sid, lebhaft darüber beklagen,

daß sie von der Majorität benaditeiligt werden.

•

Nun fragt man: Wie, das heißt, von wem wird denn

bestimmt, was als fundamentale Angelegenheit zu Selten hat

Vorbereitet wird die Antwort auf diese Frage im Sdioße

der Gesellsdiaft selbst durdi eine, wie man es nennen konnte,

irreguläre Initiative, das heißt durch Reden, SArtften, Eeitungs.
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artikel, Bewegungen, sogar Revolten, was so lange dauert, bis

sich eine gewisse Ansicht so herauskristallisiert, daß das Parlament

von selbst diese Ansidit als Gesetzvorsdilag vor das Volk

bringt, um ein Referendum zu veranlassen. Oder dadurch, daß

auf dem Wege der »Initiative«, also einer regulären Initiative,

auf Wunsdi einer gewissen Mindestzahl von Staatsbürgern die

Regierung ein Referendum veranlaßt. Volksabstimmungen können

zum Zwedce haben, neue Gesetze einzuführen, alte Einriditungen

abzusdiafFen, Parlamentsbesdilüsse abzulehnen oder zu korrigieren.

Das Referendum funktioniert also als Antragsteller oder als

Veto* oder als Korrekturinstanz.

Da man im vorhinein in einer Verfassungsurkunde nidit

feststellen kann, weldie Angelegenheiten im Laufe der Zeit zu

der Kategorie der fundamentalen oder der der sekundären vom

Volke oder vom Parlament geredmet werden, so kann es öfter

gesdiehen, daß Fragen, die im Parlament als sekundäre behandelt

wurden, entweder mitten in der Beratung oder nadi ihrer

Beendigung und Besdilußfassung vom Volke aufgegriffen und,

wenn die genügende Anzahl der Untersdiriften einer Initiative

zustande kommt, als fundamentale einem Referendum unter-

worfen werden. Besonders hierin kann sidi der hohe Grad von

Freiheit der Staatsbürger und der Fähigkeit einer Verfassung,

sich an die politisdien Bedürfnisse oder Wünsdie anzupassen,

ganz besonders erweisen.

Um einigermaßen ein System und eine gewisse Ordnung in

das Regierungsregime hineinzubringen, kann man wohl eine Liste

jener Gegenstände aufstellen, die in den Gesdiäftskreis des

Parlaments <also der Volksrepräsentanten) und nidit der Volks*

abstimmung fallen, wie das ja in den Verfassungen der Vereinigten

Staaten Nordamerikas und der Sdiweiz gesdiah. Durdi die

Institution der Initiative - einer der bedeutendsten Erfindungen

in dem Gebiete des Staatsredites -- wird aber verhütet, daß dem

ganzen Volke durdi eine soldie Liste vorkommcndenfails sein

Einfluß verkürzt wird, falls es einen soldien verlangt.

*

Hier sei zur weiteren Aufklärung audi folgendes historisdic

Datum angeführt:

»Während der ersten englisdien Revolution wurde <im

Jahre 1647) von dem Armeerate Cromwells unter Führung

17*
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von lohn Litburne und Ireton, den Häuptern der Levellers

eine Verfassung Englands, der Volksvertrag, das agreement of

the people, ausgearbeitet, das später in veränderter Gestalt dem

Parlamente vorgelegt wurde und von diesem dem gesamten

enelisdien Volke zur Untersdirift vorgelegt werden sollte. In

diesem Grundvertrag ist genau untersAieden
'-^f'^ ^^

fundamentalen und den niAtfundamentalen Sätzen. Jene b.lden

das unveräußerliche Red.t der Nation selbst, weldies dem

Parlament, das nur mit besAränkter Gewalt ausgerüstet .st,

unantastbar gegenübersteht. Die UntersAeidung zw.sAen par a»

mentarisAen und VolksreAten, die den amenkan.sAen Staats-

verfassungen eigentümliA ist, tritt hier zum -^«"nia hervor.

<Siehe»Das ReAtdes modernen Staates« von Georg Jellinek,

S 466.) Die hier eben angeführte UntersAeidung zw.sAen

fundamentalen und „iAtfundamentalen Sätzen ist von der m

diesem Werke vorgesAlagenen wesentliA versA.eden, denn m

dem englisAen Grundvertrag bezieht sie siA auf das Verha tn.s

der ReAte zwisAen Nation und Parlament, und d.ese be.den

Kategorien von ReAten sind im vorhinein, wie iA glaube

annehmen zu müssen, fixiert, bei mir jedoA sind s.e - wie

bemerkt wurde - niAt fixiert und
\% "^f"«*^'^

^i*. ^'^^^^

weniger um das Verhältnis zwisAen Volk und Parlament als

um jenes der versAiedenen Gesetzgebungsfragen in ihrer WiA-

tiekeit und ihrem Allgemeininteresse untereinander.

Ferner sei erwähnt, daß die mäAtigsten Kantone der

SAweiz: Bern, EüriA und Genf, Ae noA heute vorhandene

Kombination der repräsentativen und der unmittelbaren Demo-

kratie sAon im XV. Jahrhundert kannten. »

Diese ganze Auseinandersetzung hilft uns audi dazu, die

These, die Ta ine <im Vorwort zum »Vorrevolutionären Frank*

reidi«) aufstellt, näher zu beleuditen.

»Ein über die Form seiner Verfassung befragtes VolM

heißt es dort, »kann im Notfalle sagen, welche Form ihm

j^efällt, aber nidit, weldier Form es bedarf, das muß erst die

Erfahrung lehren. Die Zeit muß erst dartun, ob das politisAe

Haus, das man sidi gebaut, bequem und stark, ob es sturm^

fest und den EigensAaften, Sitten, Besdiäftigungen und

Charakteren der Bewohner angemessen ist.«
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Das hört sich gut an, besonders wenn man sidi das

befragte Volk in großer momentaner Aufregung vorstellt und

überdies — mit Redit - daran denkt, was für eine äußerst

sdiwierige Aufgabe es überhaupt sei, eine neue Verfassung zu

entwerfen. Aber nur in seltenen Fällen handelt es sidi bei

Volksabstimmungen um die Form der Verfassung, sondern um

einzelne, allerdings wichtige Gesetzvorscbläge. Man darf sich

daher durch den allgemeinen Satz von Taine durdiaus nicht

absdired^en lassen, Volksabstimmungen einzuführen. Anderer-

seits: wer ist so verläßlich an Einsiditen und Unparteilidikeit,

daß man ihm unbedingt die Entsdieidung über eine neue

Verfassungsform anvertrauen kann?Idi meine: Wie viele unter

den Staatsmännern gab es, mit deren Reformen die anderen

Staatmänner, die politisdien Sdiriftsteller und das Volk selbst

zufrieden gewesen wären? Wer ist nicht von Mit- oder Nach-

welt getadelt worden.

Es bleibt also dabei, daß in allen fundamentalen Angelegen-

heiten alle Staatsbürger abstimmen und dadurdi entsdieiden, wie

ihnen ein Vorsdilag »gefällt«, er wird ja ohnedies vielfadi vorher

diskutiert, und überdies hat, wie sdion gesagt, nur das ganze

Volk das Redit, in ihm widitig ersdieinenden Angelegenheiten -

eventuell — zu irren. Wenn bei der Volksabstimmung zwisdien

den Staatsbürgern keine Übereinstimmung herrsdit, was ja im

vorhinein wahrsdieinlidi ist, so bilden soldie Unstimmigkeiten den

Keim zu jenen weiteren gesellsdiaftlidien Bewegungen, in denen

eben das politisdie Leben besteht.

*

Sprechen wir auch nodi von dem sogenannten »Redit der

Minoritäten«. Das Problem des Sdiutzes der Minoritäten bezieht

sich auf :^das Redit derselben bei Entsdieidungen in gesetz-

gebenden Kollegien und bei Volksabstimmungen« jellinek,

»Das Recht der Minoritäten«). Dann heißt es weiter:

»In allen Lehren <über Minoritätensdiutz) ruht als Kern

der Gedanke, daß Anerkennung einer Staats- und gesellsdiafts-

freien Sphäre des Individuums, innerhalb deren es keinem

Mehrheitswillcn sidi zu unterwerfen hat, ein soziales Interesse

ersten Ranges ist.«

Nach der hier vertretenen Grundansdiauung genügt es

iedodi nicht, eine Staats- und gesellsdiaftsfreie Sphäre für das

«
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Individuum zu sdiaffen, sondern in mancher Beziehung ist es

mitunter notwendig, gerade umgekehrt, dasselbe in die Staats*

Sphäre einzubeziehen, der es bisher nidit angehörte. Denn wenn

zum Beispiel jedes Individuum vom Staate in ökonomisdierBeziehung

gesidiert werden soll, so ist das nur durdi eine gesellsdiaftlidie

Zwangsorganisation möglidi, die wir bis jetzt nodi nidit besitzen.

Und umgekehrt in der Frage Ats Kriegsdienstes :
Die <von mir

befürwortete) Freiwilligkeit setzt in der Tat die Unabhängigkeit

vom Zwang durdi den Staat voraus.

Die gewohnte einseitige Betonung der »Anerkennung einer

Staats- und gesellsdiaftsfreien Sphäre des Individuums« rührt

davon her, daß man bisher immer den Staat als den Zwingherrn

des Individuums betraditete und in gewissen Beziehungen mit

Redit das Heil in der Loderung dieses Verhältnisses sah. Aber,

wenn sidi der Blid^ fest auf das Hauptziel aller unserer

Bestrebungen, nämlidi auf die Sidierung aller Forderungen des

Individuums riditet, so muß man, je nadi deren Realisierungs-

möglidikeit, bald das staatsfreie, bald das staatsgebundenc

Verhältnis desselben zu Hilfe rufen.

•

Hieraus ergibt sidi, daß eine sdiarfe Trennung zwisdien

Individualismus und Sozialismus, auf welchen beiden Prinzipien

die Soziologen und Staatsreditler ein so großes Studium verwenden

und die sie, als sidi aussdiließend, so sdiroff einander gegenüber-

stellen, in der Praxis nidit aufredit zu erhalten ist. Denn jedes

Individuum lebt oder will leben in Gebieten des materiellen

oder geistigen Daseins, in denen es frei, unabhängig von jedem

Zwang durdi die Gesamtheit, existieren kann,, und andererseits

und gleidizeitig audi in soldien Gebieten, in denen es der

Gesamtheit und ihren Anforderungen untergeordnet sein muß

und mitunter auch sein will.

So z. B. ist heute beinahe in allen Staaten das religiöse

und wissensdiaftlidie sowie das künsderisdie Bekenntnis gänzlidi

frei von irgend einem sozialen Zwang,- in der Wehrfrage und

Steuerfrage jedodi herrsdit zufolge seiner Verfassung der Staat,

respektive seine Regierung unbedingt. Man sieht audi, daß uns

die Ansidit Pia tos in seiner »Republik«, daß in einem geredit

geordneten Staat das Individualitätsinteresse mit dem Sozial-

Interesse koinzidiert, nidit annehmbar sein kann. Denn je nadi-
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dem sind beide Interessen einander indifferent oder übereinstimmend

oder entgegengesetzt.

Ganz ungereditfertigt ist es datier, aus Individualismus und

Sozialismus zwei feindliAe Lager zu bilden, und gar überspannt

ist es, in diesen beiden Ideen zwei separate Lebensansdiauungen

sehen' zu wollen und sidi hiebei in detaillierte und weitläufige

Untersudiungen zu ergehen.
«

Für eine wenigstens halbwegs zivilisierte Bevölkerung

dürfte, auf Grund alles bisher Gesagten, daher folgender Aufbau

ihrer Verfassung anzuempfehlen sein : Ein Parlament <Volks-

haus>, das aus Wahlen nad) allgemeinem, gleidiem, direktem und

geheimem Stimmredit hervorgeht, und zwar sollen die Gewählten

nidit Vertreter von Wahlkreisen, sondern der ganzen Bevölkerung

sein,- womit die sogenannte Wahlgeometrie gänzlidi vermieden

wird, indem die Stimmenzählung sidi auf den ganzen Staat

erstreAt, für alle widitig ersdieinenden Angelegenheiten dient die

direkte Volksabstimmung in Form eines Referendums wobei

entweder das Parlament oder die Volksinitiative die Vorlage

wünsdit. Neben dem Parlament eine Ratskammer, d. i. eine Art

Senat, der keine besdiließende Kraft hat und nur dazu dient,

gewisse sdiwierigere fadilidie Fragen durdizuberaten, zu weldiem

ZweA er auf Einberufung durdi das Volkshaus sidi versammelt

und dann den Gang seiner Beratungen in Form von Sitzungs»

beriditen dem Parlament zur beliebigen BerüAsiditigung über-

mittelt. Der ZweA dieser Institution ist der, für gewisse fadilidie

Fragen eine genügende Anzahl von erfahrenen Sadjverständigen

stets zur Hand zu haben, während ein vom Volk gewähltes

Parlament eine soldie Garantie nie bieten kann. Ein Besdilull

oder ein Resume darf in der Ratskammer niemals gefaßt werden.

Zu ihren Mitgliedern werden vor allem alle ehemaligen hodisten

Beamten gewählt: Minister, Oberriditer, oberste Verwaltungs-

beamte und Fadipersonen aus den versdiiedensten Gebieten, die

selbständig arbeiteten, also z.B. unter den Industriellen nur ,ene

Fabriksbesitzer oder unter den Landwirten nur jene Gutsbesitzer,

die selbst tedinisdie Leistungen aufzuweisen haben, überhaupt

die hervorragendsten Spezialisten,- sodann tüditige Vertreter der

Kunst und der Wissensdiaft. Die Dauer eines Mandats soll eine

möglidist lange, z. B. zehn Jahre, und ihre Zahl soll eine große
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Schlacht sehr schmerzlich verwundet wird und sich nach semer

Heilung von neuem zum Kriegsdienst meldet oder s,ch früher

anmeldet, als er dazu verpflichtet wäre. Aber auch d.eses

Kriterium kann oft irreführen, denn, so merkwürdig es schemt,

nicht sehen treibt die bloße Rauflust zu solcher Opferbere.tschaft.

Ich selbst weiß von einem Offizier, der eben von seiner Wunde

Keheilt war und noch vier Wochen Urlaub hatte, aber es nicht

erwarten konnte, an die Front zu kommen, vergebens wollte

seine Frau ihn zurückhalten, er rief immer im höchsten Aftekt

aus: »Ich will raufen, ich muß wieder raufen!« und er ging ihr

wirklich davon.
, « u .•„„»,»•,

Wie ja auch die richtige Beurteilung der soldatujchen

Tapferkeit keine so einfache Sache ist. Was man schon daraus

ersehen kann, daß - je nach der Beschaffenheit eines Staates

- oft sehr viele Rekruten, sei es schon bei Kriegsbeg.nn, sei es

nach Abflauen der anfänglichen Begeisterung, höchst ungern in

das Feld ziehen, also wie Feiglinge aussehen, aber in der

Schlacht selbst als Kämpfer nichts zu wünschen übrig lassen.

Kann man jenen Major einen Patrioten nennen oder nicht, der

ein ganzes Jahr lang mit höchstem Wagemut seme Pflicht

erfüllte und dann, als ihm eine Kugel durch die Handflache

fuhr, im selben Moment sich an seine Umgebung jubelnd mit

dem Ausruf wandte: »Kinder, dieser Schuß ist Tausende wert !?«

Überdies hat sich in dem jetzigen Weltkrieg gezeigt, daß die

Soldaten aller Nationen tapfer gekämpft haben und es waren

doch darunter nicht bloß fast alle Länder Europas, sondern auch

die »Kinder. Asiens und Afrikas vertreten.

Auch habe ich in Erfahrung gebracht, daß viele Soldaten

in dem jetzigen Weltkrieg durch die Strapazen so kriegsmude

wurden, daß sie sich nach einer Kugel sehnten, die ihnen den

Tod brächte oder sie wenigstens so verstumme n sollte, dal) sie

weggeschiAt werden müßten. Sie nannten daher einen Schu»,

der geeignet wäre, sie untauglich zu machen, einen »schonen

Schuß«,- bei einer nur leichten Verwundung sprachen sie von

einem »nicht schönen« Schuß. Und alle diese Soldaten waren

zu Beginn des Krieges patriotisch begeistert und tapfer in den

Schlachten.
^ \t ^ •j-,,„«.vc

Soviel ich glaube, wird man, abgesehen von Verteidigungs-

kriegen, bei denen es sich offensichtlich um die Existenz des
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Staates und seiner Bewohner handelt, selbst in solchen Fällen,

wo wir bei den Menschen das jedenfalls schöne Gefühl eines

echten Patriotismus wahrzunehmen glauben, nicht selten bei einer

Analyse desselben darüber erstaunen, wie kleinlich, wie philiströs,

ja wie kindisch, wenn nicht gar gemein oder brutal der Kern

dieses Gefühls bei jenen Menschen oft ist. Um das aber an

realen drastischen Beispielen, die wohl jeder kennt, zu erläutern,

führe ich an, daß es oft genügt, den Rekruten oder Soldaten die

ihnen langgewohnten Landesfarben zu zeigen oder die Staats*

hymne vorspielen oder sie von ihnen selbst absingen oder einen

volksbekannten Fürsten, Prinzen oder General schneidig vorüber-

reiten zu lassen, um eine Begeisterung zu erwed^en, die selbst

zum Opfern des Lebens hinreißen kann und unbedingt den

EindruÄ von Patriotismus macht.

Jenes wirkliche Staatsgefühl, welches Menschen bis zur

bewußten und beharrlichen Opferbereitschaft und bis zum Tod

erfüllt, findet sich, wenn es nicht offensichtlich um Leben, Haus

und Hof geht, gar selten

!

»Wie ist das Allgemeingefühl der Verwundeten gleich nach

der Schlacht ?4c fragte jemand eine Oberschwester in einem Ver-

wundetenspital. »Wollen sie wieder zurüd^ oder haben sie genug

vom Krieg?« »Das ist ganz verschieden,« erwiderte die Schwester,

»wir haben Leute, die innerlich so erschüttert sind, daß sie nur

mit Grauen an ihre schweren Erlebnisse denken können. Andere

'

hingegen reden nur vom baldigen Wiederauszug. Wir haben

Leute gehabt, die selbst im Traum und trotz der schwersten

Verwundungen geradezu auflebten, wenn sie von ihrer künftigen

Wiederbeteiligung sprachen. Aber im ganzen werden die anderen

wohl in der Mehrheit sein.« Gar nicht zu sprechen von den

unzähligen Rekruten, die wochenlang vor der Musterung in

Angst dahinleben, totenbleich sich in das Kommissionszimmer

begeben, während sie sich entkleiden, am ganzen Körper zittern

und, wenn sie tauglich befunden wurden, ganz oder halb ohn-

mächtig das Lokal verlassen.

Ganz gewiß, das Staatsgefühl ist weit mehr über uns als

Im uns'.
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Hören wir, wie ein Mann von hoher Bildung und von

unzweifelhafter Anhänglichkeit und Hingebung an sein Vaterland

dachte, ein Mann, der im jetzigen Verteidigungskrieg Deutsch-

lands mitfocht und am 12. Februar 1915 in der Champagne sein

Leben verlor. Es war das ein Professor der klassischen Philologie,

Dr. Albert Klein, aus dessen Briefen ich einige Stellen heraus*

heben und daran die Frage knüpfen will: hatte er den richtigen

Patriotismus oder nicht?

»Tapfer, sorglos um sein Leben, wer ist dies überhaupt

unter uns? Wir alle wissen zu sehr, was wir wert sind und

leisten können, wir stehen im besten Alter, Kraft in den

Armen und Seelen, und da stirbt niemand gerne, da ist

niemand ,tapfer' im herkömmlidien Sinne des Wortes oder

doA nur ganz wenige. Gerade weil Tapferkeit so selten ist,

deshalb dieser Aufwand von Religion, Denken, Diditung, der

Eudi, in der Sdiule beginnend, den Tod fürs Vaterland

als das Hödiste, Herrlidiste preist, bis er gipfelt in all dem

faux- heroisme, der uns aus Zeitungen und Reden der Gegen*

wart umdröhnt und so billig ist, und in dem wahren Herois*

mus, dem sdiliditen Heldentum weniger, das sidi einsetzt und

— vielleidit — andere mit fortreißt.«

». . . Wenn idi in den Zeitungen diese Auspuffung

jedes Soldaten zum Helden lese, so wird mir ganz übel.

Heroismus ist ein selten Gewädis und darauf baut man keine

Volksheere auf. Zu deren Zusammenhalt braudit man, daß

der Mann vor den Vorgesetzten Respekt und selbst mehr^

Angst hat als vorm Feinde Wenn man die Elogen auf

uns von denen hinter uns liest, so erröten wir Adi,

liebe Freunde, wer das hier mitmadit, der redet nidit so selbst*

verständlidi vom Sterben, Tod, Opfer und Sieg, wie es die

tun, die hinter uns die Glod^en läuten, die Reden halten, die

Zeitungen sdireiben. Der fügt sidi in die bittere Notwendigkeit

des Leidens und Sterbens, wenn sie ihn antritt . . . .« Und als

der Sdireiber dieses Briefes einen Transport französisdicr

Gefangener und unter ihnen einen Kollegen, Altphilologen aus

Vigcac, »einen so offenen, intelligenten Mann« erbÜAtc, stellte

sidi ihm redit »der Widersinn des Krieges« vor Augen. »Wir

gerieten bald in ein Gcsprädi über ein Rousseau*Budi und

fingen an, als alte Philologen zu disputieren ... Daß wir darauf
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angewiesen sind. Freunde zu sein und stets getrennt sein

sollen!«

Es wird gewiß genug Personen geben, die den Verfasser

jenes Briefes für nidit genug editen Patrioten halten werden,- es

fehlt ihm, werden sie sagen, das redite Feuer, der genügend

starke Haß gegen den Feind. Darf denn ein wahrer Patriot

wünsdien, einem Feinde Freund zu sein?

Und darf gar der edite deutsdie Patriot mit dem Feinde

über ein »Rousseau-Budi« sprechen?

Die Vaterlandsliebe ist ein so sonderbares Gefühl, seinem

Wesen nadi so mannigfadi, es ersdieint in so vielen Graden von

Intensität, daß diese Art von »Liebe« darin vielleidit jede andere

Art übertrifft. Die Skala, die der Patriotismus durdiläuft, beginnt

mit der moralisdi indifferenten, also der amoralisdien Notwehr

gegen einen feindlidien Staat,- geht dann durdi jenes Stadium, in

dem man das Vaterland wirklidi liebt und verteidigt, nidit nur,

weil es »Pflidit ist, sein Vaterland zu lieben«,- dann durdi die

Region, in der diese Liebe und die Opferbereitsdiaft durdi höhere

ethisdie und Mensdilidikeitsempfmdungen abgekühlt wird, wie in

dem oben erwähnten Fall des klassisdien Philologen, und erreidit

mitunter einen Grad von Heftigkeit, der mitunter nur von der

Liebe zur eigenen Nationalität übertroffen wird.

All dies ruft die Forderung hervor, die Wurzel der editen

Vaterlandsliebe aufzudecken. Idi glaube nun, alle so versdiiedenen

Arten des Patriotismus lassen sidi in der Hauptsadie auf das

Gefühl der Pietät zurüd^führen, die infolge der Gewohnheit, in

einem bestimmten Staate mit bestimmten Eigenheiten und

Traditionen zu leben, sidi von selbst und je nadi der Disposition

der Individuen in höherem oder niederem Grade entwidelt.

Vaterlandsliebe, nationales Gefühl, religiöse und Familien*

anhänglidikeit sind in Beziehung auf die Innigkeit der Empfindung

und audi infolgedessen in der äußeren Betätigung sehr versdiieden.

Der Versudi, diese Gefühle aus einer Quelle herzuleiten, gelingt

darum nie vollkommen, weil fast immer mehrere in gewissem

Grade miteinander verbunden sind.

Das Extrem der Heftigkeit der Vaterlandsliebe ist in Europa

bei den Nationen wohl nie, bei einzelnen sehr selten, aber in
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Schnei wurde er
^^^.^^^, „,, müßt Euch freuen,

r^E er Vatef inls so ehrenvollen Todes stirbt. Debet

Eterfiner und werdet berühmte Männer. Mehr kann .A

Eud» nidit sdireiben.« , , . j
Wenn man soldie Gesinnungen vor s.A hat dann wira

-ft „„r in hödistem Maße ad>ten, alles das geht eben

Te Zwa^vor ii und^unsere Einwendungen gegen die allge-

ohne Zwang vor s.«
gegenstandslos, es ginge .n

1^ gTrfd?l^i:tfwent au^ keine allgemeine Wehr.

''''*
wtHerllfpatriotisAe Gefühl in ]apan einen so höh«.

GradTrUelt bis^ur extrem^^^^^^^^

göttlidien Ursprungs betraditet/ zugleidi lebte diese Inselbevölkerung

bis auf die neuere Zeit ganz isoliert. Nation, Staat und Dynastie

sind für den Japaner ein untrennbares Ganzes, eine vollständige

Solidarität, und vielleidit der widitigste Faktor ist das japanische

Erziehungssystem, in dem Gebote der allgemeinen Ethik ^ frei

von aller und jeder Religion — mit jenen eines extremen

Patriotismus auf das innigste verfloditen sind. Alle diese Umstände

zugleidi sind ein zweitesmal nidit vorhanden und können audi

mit Absidit nidit verwirklid\t werden.

Es ist ein arger Atavismus, der in der neueren Zeit viel

Unheil gebradit hat, wenn Rousseau in der »Economic

politique« sagt: »Wollen wir, daß die Völker tugendhaft seien,

beginnen wir damit, sie das Vaterland lieben zu madien.« Die

Völker oder die einzelnen Mensdien mögen mannigfaltige Tugenden

besitzen, sie mögen ihre Pfliditen gegen ihren Staat, ganz wie

man es verlangt, erfüllen, sie braudien bei dem allen dennodi

aber nidit im mindesten ihr Vaterland zu lieben. Die größten

Geister des Altertums und der neueren Zeit empfanden gar keine

»Liebe« zu ihrem Vaterland, sondern waren Kosmopoliten,- idi

erwähne nur Demokrit, Sokrates, Euripides, die Stoiker,

den Kaiser Marc Aurel, Montaigne, Voltaire, Kant,

Herder, Lessing, Goethe, Sdiiller u. a. Glüdlidierweise

wurde der Begriff »Vaterlandsliebe«, namentlidi von manchen

Sozialisten, in unseren Tagen so gründlidi analysiert, daß die

Rousseau sdie Maxime immer mehr an Kraft verliert, und mit

Vergnügen zitiere idi hier einen Satz eines französisdien modernen

Schriftstellers, der sdion an und für sidi die Rousseausdie

Auffassung im hödisten Maße einsdiränkt. »Wenn wir das Vater-

land lieben sollen,« sdirieb nämlidi Lanson, »so muß uns das

Vaterland wieder lieben.«

Trotz diesem allen soll nidit geleugnet werden, daß uneigen-

nütziger Patriotismus als ein altruistisdies Gefühl, wenn es anderen

nidit sdiadet, ein großes und edles Gefühl sei/ nur ist es nidit

nadi jedermanns GesdimaA, läßt sehr versdiiedene Auslegungen

und Begrenzungen zu und darf niemandem aufgedrängt werden.
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selben Größe . .
.«

, p«|| zutreffend,

pa.hr. geg.n irgend <mm "*"" "
i,, ,j„„ „J,, U.b.n

viel größere Innigke« aus e.chnet. "ndJ ^^^ ^^^^^^^

Geschlechtes - nicht » i
ugen

,
, , j „, erhöhender

die Mensdien erwärmender, ,a oft beglückender oaer g

^"''"sAot.enhauer sagt ferner: »Wer für sein Volk Opfer

einen höheren Edelmut zeigt der ^elAer an dem W

Wehe aller Völker teilnimmt, und
.«^f^^ wtse au Mensd.heit

allumfassende ^f^^^-J^Z^:tJ^::::lu.n,.^ an

und Tierwelt ausdehnt.« »bs zeugt ^^ . g„

S?e w"fdasWohl des Vaterlandes höher sAätzen müssen als

I

1 lA glaube ebenfalls bei Schopenhauer.

das der Familie, so müssen wir das Wohl der Welt höher schätzen

als das des eigenen Staates.«

Idi fühle midi geradezu verpflliditet, diese Ansiditcn einer

^ und zwar einer tadelnden ^ Kritik zu unterwerfen. Denn
nadi meinen vielfachen Erfahrungen sind sie sehr verbreitet und
auch geeignet, Verwirrung in den Gemütern solcher Menschen
hervorzubringen, die gewohnt sind, ihr Denken und Handeln nach

edel erscheinenden Maximen einzurichten und die sich dann oft

nicht getrauen, ihrem unmittelbaren und gesunden Empfinden

nachzugeben,- dabei aber nicht genug nachgedacht haben, um jene

Maximen objektiv und nüchtern beurteilen zu können.

Vor allem eine Aufklärung über den eben angeführten

Vorzug der größeren vor der geringeren Zahl von Individuen,

denen man wohl will und vielleicht sogar Opfer bringt. Es wäre

sehr sonderbar zu glauben, der Kosmopolitismus sei edler als

der Patriotismus, und dieser edler als das Familiengefühl, weil

die arithmetischen oder räumlichen Größen der Sympathiekreise

darüber zu entscheiden haben, was »edler« sei! Sondern der

größere Umfang dieser Kreise beweist nur, daß weniger egoistische

Beweggründe mitwirken, wenn wir so vielen fremden Individuen

wohlwollen ,• und ferner beweist der weitere Kreis, daß man eben

weniger Menschen in seinem altruistischen Gefühle ausläßt, sie

also vom Wohlwollen nicht ausschließt.

Damit ist aber die Frage noch nicht erledigt. Es kommt
sehr viel auch auf die Intensität des Wohlwollens an, und da

kann es vorkommen, daß ein weniger opferfreudiger Patriot oder

ein kühler Kosmopolit uns — mit Recht ^ viel weniger edel

erscheint, als ein Mensch, der sich für seine Familie, für seine

Eltern aufopfert. Es ist daher angezeigt, nicht die Bezeichnung:

»edel« und »unedel« zu gebrauchen, wenn es sich um den Umfang

der Sympathiekreisc handelt, sondern die einfache Tatsache zu

konstatieren, daß der Friede in der Welt und audi im Innenleben

der Menschen umsomehr gesichert ist, wenn so wenig Antagonismen

als möglich empfunden werden und daher auch demgemäß

gehandelt wird.

Es wurde gesagt, es sei egoistisch, seinem eigenen Volke

mehr Glück als anderen Völkern zu wünschen. Das ist, meiner

Überzeugung nadi, eine ganz und gar ungerechtfertigte Behaup^^

tung/ sie entspringt nur einer wirklichkeitsfremden Theorie, di^
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ist wohl selbstverstandl.d, daß man alle

^
^^.^

soll,, ob gteiA viel G'"«!^^
f^^JJ ^^hmen wir also an, alle

?'rLtrs^"eÄ t:;^. A« «na seine. Oes.ma.,

^tJT::^ es auf Kosten —Vr;^^^^^^^^
^äre es ein seltener Zug -°«

^ fXcsrhen - hintansetzen

gewissen ganz besonderen Fallen ^J
f>

; 3<,id,e„

tollten, die WeltgesAiAte
.^-^^^-i^'^Srnd v^^^ ein

Fall, und es ist auch gar kem mo"l.sAer U ^^ ^^^_^^ ^^^^

solAes Opfer zu verlangen. D^" ^«^"'"
^„^„,„7 Wäre

wendig, uns selbst wen.ger
--J^l^J^^Z ethisd.er Menschen

,as ^^^^^}:^°':r^^t^'^ZLrn gegenseitigen Sich.

ru;o;^rwrarnortiefweniger Heil resultieren würde, als

^enn siA
"-«"^"t °P^St ".e«de auf unsere Kosten ginge, so

'^'"". r t 3 t eSen Volke mehr Glück wünschen

soll man doA n.At dem e.gene
^.j^^^^, penn jeder

als irgend einem
-""l^.^f^^fXrto* so zurüdcgezogen lebende,

MensA, auch der eth.sAeste, der nocn
Menschen

^eht gewissen besonderen Menschen od^^^^^^^^^^^
^,^ ^„^„

in mehr oder weniger
-J^e sein es' Freunde, sei es die

anderen. Sei es die
-f^/X^S^^nsgenossen.

Gemeinde, Berufs-, btaats °^
^ selbstverständhd..

Unter sonst fI^^^~i den Vorzug geben und

daß man den irgendwie Naherstehend
rigoroseste

niAt etwa losen wird, yn man hmtansezen
^^^^^ ^^^^^

GleiAheitsmoralist w.rd mehr
'^^'^^^ ^,^ f,,„den, falls es

Kindern einen Vorteil zukommen zu lassen a
_^^

sid, um eine Wahl zwisA^ ^-d^"^ handln
^^^^ ^,^

es, wenn man semem Volke im
^,,bstverständliA, wenn

Beispiel siAer wäre, daß d.e Kultur oder
^.^^ ^.^

edel, Ihr diesen Vorteil zu wünsdien — aber nur solange es

sidi nidit um fundamentale Lebensbedingungen handelt/ denn
gegen soldie versdiwindet jede andere Erwägung und es wäre
nur ein selbstmörderisdier Fanatismus, das nidit gelten zu lassen.

Diese Erwägung gewinnt dann besonders größte Bedeutung, wenn
ein Kriegszustand vorhanden ist. Wenn es sidi um unser Leben
und fürs Leben primitiv notwendigstes Eigentum handelt, sollen

wir, heißt es, »nur dann den Sieg unseres Volkes wünsdien,
wenn wir davon überzeugt sind, daß durdi diesen -' das Heil

der Welt gefördert würde!«

Weldies Heil gibt es aber, das sidi mit unserer Existenz

vergleidien ließe? Und wieviel versdiiedene Arten von »Heil«

gibt es dodi ! Kein vernünftiger Mensdi — der nidit lebensüber*

drüssig und kein Feind seines eigenen Staates ist ^ wird und
soll sidi einen Augenblid besinnen, sidi, d. h. seinem eigenen

Staate den Sieg zu wünsdien, wenn die Existenz des Staates

oder sogar die eigene Existenz auf dem Spiele steht, ohne erst

nadizuredinen, ob dadurdi audi das Heil der Welt gefördert wird.

Das »Wohl der Welt« ist eine sehr unbestimmte und viel*»

deutige Sadie, aber ganz gewiß ist unter allen Wohlen die

Sidierung von Mensdienleben das hödiste.

«

Der französisdie Physiologe und Unterriditsminister unter

G a m b e 1 1 a, Paul Bert, drückte sidi in der Rede >de TEducation
civique« folgendermaßen über »Patriotismus« aus:

»Unsere Auffassung des Vaterlandes ist eine höhere

<als die der Griedien und Römer). Wir wollen, daß man das

Vaterland ehre, weil wir in ihm einen Ausdrud^, eine der

hödisten Manifestationen der mensdilidien Freiheit erblid^en.«

Wieso das Vaterland mensdilidie Freiheit manifestiert, ist

nidit einzusehen, audi der Russe hat ja ein Vaterland!

»Das Vaterland wird nidit definiert durdi natürlidie

Grenzen, nidit durdi die Spradie oder durdi die Rasse/ es

hat beinahe nidits zu tun mit der Geographie, Linguistik,

Ethnographie. Das Vaterland bildet sidi heraus durch die

freie und gegenseitige Zustimmung der Mensdien, die unter

einem politisdien und sozialen Regime leben wollen, weldies

sie frei gesdiaffen oder angenommen haben. Es kittet sich.
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werden wohl alle Ulieaer acr
Franzosen unter

,W alles -^^'*-XTe^Xf Und spe.e« Ben
»Verteidigung des

^f
"'^"^'='

, 5„e„ Redensarten sozusagen

denkt ia bei seinen ^^^l^^.^-^^", ,on Elsaß-Lothringen.

?fr?Ä:et^Te1SS zeigt, so .anAe Fälle,

Und überdies gibt es, wie
Vaterlandes vorhanden

von politisdien Einheiten.
ßereditigung der

NatürliA zielt der Redner h er auf die S
^.^^

Institution der a^ge.eine. We
«.*J^

ab.

^^^^ ^^ ^^ ^^^

Franzosen, weil wir es sein woi^ ,

Ekaß.Lothringen,

haben die Kammermitglieder ^^
^^^''^^^^^ verteidigte,

von Tonking, das sidi gegen die

^^^^^J^ ^^^ protestiert?

i. Namen der Freiheit ^^^2"^^^ ^^^^^^^^
Die Tonkinesen zeigten <lo<hjlurdi hre ^ ^^^ ^^.^^^^^^

gegen <ias französisdie Pro^^^^^^^^^^^
heben lernen!

es half ihnen aber gar
"l^^^^' ^^^^^^^^^ ^es Patriotismus wert

Wir sehen also, was die sAonen Uetutiie ae
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sind. Wehe den Sdiwadien, die nidit vor ihnen auf der Hut

sind. Und obwohl der Patriotismus ein erwärmendes und sdiönes

Gefühl sein kann, so ist er in der politisdien Praxis dodi oft

ein gewalttätiger, ja ein anardiistisdier Faktor, ein Gefühl, dem

der Mensdienfreund und Ethiker durdiaus nidit jene hohe Stelle

einräumen kann, die ihm von so vielen Staatsphilosophen

zugewiesen wird.

Sehr sonderbar und sinnlos ist es, überhaupt zu sagen, es

sei Pflidit, sein Vaterland zu lieben. Eine Verpfliditung zu lieben,

ist sdion an sidi ein Widerspruch und sinnlos, ebenso wie eine

Pflidit, zu glauben. Hat man sdion jemals gehört, daß es »Pflidit«

einer Mutter ist, ihr Kind zu lieben? War es — von seltensten

Ausnahmen abgesehen ^ jemals anders, als daß die Mütter

ihre Kinder lieben, ohne daß man sie dazu ermahnt?

Und in der politisdien Praxis zeigt sidi unaufhörlidi der

Widersinn dieser Forderung, sein Vaterland zu lieben. Wenn
es gesdiieht, so ist nidits dagegen zu sagen und an sidi sdiön

anzusehen. Aber: Wie kann man z. B. verlangen, daß die

Bevölkerung der französisdien Sdiweiz, die sidi sehr nadi

Vereinigung mit Frankreidi sehnt, die Sdiweiz, also ihr Vater*

land, liebe? Und die Bewohner des Kantons Tessin, die sidi

mit Italien vereinigen wollen? Ohne nodi sogenannte Hodi*

Verräter zu sein und ihre Pfliditen gegen den Sdiweizcr Staat

ganz erfüllend, würden sie dodi dagegen sehr protestieren, wenn

man von ihnen größere Liebe zum Vaterland als zu Frankreidi

oder respektive zu Italien verlangen würde. Und gar erst die

Polen! Können jene in Posen und jene in Rußland ihre Vater*

länder, d. h. Preußen, respektive Rußland, lieben?

Das allcrmerkwürdigste aber ist, daß es Arten von

Patriotismus gibt, die je nadi Zeitalter und je nadi politisdien

Auffassungen, ganz besonders in unserer Zeit geradezu als

antipatriotisdie gelten. Wir haben Erfahrungen, daß der Mangel

an Vaterlandsliebe, diese im heutigen und im allgemeinen Sinne

genommen, mitunter gerade bei hodigesitteten Individuen zu

finden ist, weil bei ihnen dem landläufigen patriotisdien Gefühl

ein anderes, ebenfalls patriotisdies Gefühl anderer, wie viele

glauben, sogar edlerer Art entgegenwirkt. Das so sehr versdiiedene
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t, M<.n Arten von Vaterlandsliebe liegt in dem-

Wesen
««'^'.f.t.ti eben richtet. Der Patriotismus in,

jenigen, auf das hm sie siai
^ ^^^

'vulgären Sinne bezieht

-f f^J^en il Wohl und ihren

angehört, jener andere auf d.e Me~
^.^ ^.^

FortsAritt. Man könnte sagen, ^e.d^™ v
^^^

die AnhängliAkeit der Katze an ihr Haus zu

Hundes gegen dessen Bewohner
^

Man kann sogar Sympathien m.t ^em»
j, %der

Staates haben und diese A-iAten n- "
^^^^^^^^^ ^^,

sogar in Taten umsetzen, also
^'f̂ ™*!,'' en daß dieser

ein'e genauere Betraditung kann j^"-*J^^iebe zugrunde

Gesinnung eben nur e.ne
^'''t*'=

^^^^
;^^„ Tagen selbst die

„e,t! Allerdings ^^J'^ T Sa-e^ierungen nidit

^rerrSotetdiet eigentOmli.en S^n^^^^;^^;;^

denn es handelt sid. ^e" Re^-g- ;
-^

X%^,,,,..,„„,
der Bevölkerung - «n diesen

^^^ Landesgrenzen,

soldier Interessen, - z. ö. um ^
^^^^^^^

größere politische Freiheit.
^

Es mögen nun aber einige hervorragende Beispiele von

soldiem hodivUerisdien Patriot-us vojjuh jr^^^^^^^^^^

lA erinnere hier an «^'^ ^^'^7^^!'
Pariser Philosophen

Friedridis des Großen -'^ F-^^^^fj'/ß Je GesellsAaft

fOr den P-ßisAen König sA~^^^^^

umHelvetius umFrauG^o fr nun
^^^^^ edle Frau, die

ließen durd, die Geoffrin -^'"^
"^^ f ^„.j^ - ihre besten

von D'Alembert "^era^s hodi gesAat^^w
^^^

WünsAe für das Gedeihen ^« R^r'L. NiAt genug

Großen in einem Brief an den Komg^"
^^^ j^önig zu

damit: Voltaire gratulierte,
^^^

'*Jj,^^ „eer bei RoßbaA.

frieden war.

Und ganz dasselbe ereignete sidi niAt gar lange darnadi

In Deutsdiland in Beziehung zu Frankreidi in der Zeit der

großen Revolution^. Es sei hier nur an den genialen und edlen

Georg Forst er erinnert. Heute kann man es kaum begreifen,

daß man den Verlust eines Gebietes seines Staates an den

Feind gleidigültig ansehen kann. Aber damals betrachteten fast

alle Bewohner des h'nken Rheinufers die Abtrennung von

1200 Quadratmeilen deutschen Gebietes und nahe an vier

Millionen Mensdien mit voller Kaltblütigkeit,- Forster selbst

sprach den Franzosen sogar das Recht zu, ihre natürliche Grenze,

die Grenze des alten Gallien, zurückzuverlangen. »Was wir

heute unter Nationalbewußtsein verstehen,« heißt es in einem

Beridit über jene Zeiten, »das vor allem in die Behauptung

vaterländisdien Bodens seine Ehre setzt, suchen wir vergebens.

Jenem Gesdiledite war es viel wichtiger, daß die überrheinischen

Gebiete frei, als daß sie deutsdi waren.« Also genau dasselbe

Motiv wie bei den französisdien Philosophen zur Zeit Friedridis

des Großen. »Nie,« rief Forster, der selbst auf dem linken

Rheinufer wohnte, aus, »werden die Deutschen des Rheinufers

vergessen, daß die Franzosen ihre Ketten zerbrodien,« und »in

allem Ernst, es gab deutsdie Patrioten, die aus deutsdiem

Patriotismus den Siegen der fränkisdien Waffen über ihr Vater^

land zujubelten. In Deutsdiland, hofften sie, werde einst herrlidi

aufgehen, was in Frankreidi mit Blut und Sdireden ausgesät

worden«. Der »deutsdie Patriot« und feurige Republikaner

Georg Kern er glühte vor Begierde, audi sein Vaterland

durdi die fränkisdien Heere in Brand gesetzt und zur Freiheit

aufgeweckt zu sehen, und er blieb auch dann noch der Sache

Frankreidis treu und widmete ihm seine Dienste — als Sekretär

des »Bürgers« Reinhard, des französisdien Gesandten in

Florenz — als es längst nadi allen Seiten erobernd und plündernd

ausgriif. »Deutsdie Freiheit,« sdirieb er im Jahre 1799, »ja es

ist ein sdiöner und göttlidier Gedanke, der midi mitten aus

meiner Ermattung reißt . . . Deutsdie Freiheit — idi werde

dafür gelebt, idi werde dafür gehandelt haben — ohne sie jemals

zu sehen. Aber sehen werden sie und erringen die, die da

kommen und besser und kraftvoller und glüdlidier sein werden

als die kettenduldenden Väter.«

i Ich benütze hier einen Aufsatz in der »Münchner Allgemeinen Zeitung«.

279

278



II

Hier sehen wir also einen Mann aus Patriotismus --

»Vaterlandsverräter« werden,- wer unter den heutigen Patrioten

— audi wenn er dies aufs sdiärfste verurteilt — wird sidi

erkühnen, sidi prinzipiell fürethisdier zu halten als einen Forster
und Kerner? So verwidcelt und versdiieden sind die Ansiditen

von Vaterlandsh'ebe

!

Man wird vielleidit glauben, soldic Fälle von hodi*

verräterisdiem Patriotismus aus idealen Gründen konnten nur in

der so aufgeregten revolutionären oder napoleonisdien Zeit

entstehen.

Allein prinzipiell gleidiartigen Ansiditen, wie jenen Georg

Forsters und K e r n e r s, begegnet man nidit selten, und zwar

immer dann^ wenn ein Staat sidi im Kriege befindet, mit dessen

innerem Zustande man unzufrieden ist. Einen Untersdiied gegen

den Fall Kerner begründet der allerdings wesentlidie Umstand,

daß es meist bei der unzufriedenen Gesinnung bleibt und jede

praktisdie Betätigung derselben ausgesdilossen ist.

Sogar im jetzigen Weltkrieg gab es Leute genug, die nidit

nur Deutsdie sind, sondern audi Deutsdiland und das Deutsditum

lieben, aber von den sozialen und politisdien Verhältnissen in

Preußen, namentlidi von dem Dominieren der Klasse der Junker,

so angewidert waren, daß sie den Sieg der Ententemädite

wünsditen. Sie hofften nämlicfi, daß infolge einer Niederlage

Preußen*DeutsAIands unbedingt eine Besserung jenes reaktionären

Zustandes eintreten müsse.

Diese Personen kann man unbedingt »Patrioten« nennen,

und zwar platonisdi-hodiverräterisdic Patrioten. Sie wünschen

nämlidi nur, tun aber nidits dazu, den Feinden Deutsdilands

zu nützen und zu der Niederlage ihres eigenen Staates beizu-

tragen. Allerdings könnte man denken, wenn es jenen Leuten

mit der unbedingten Notwendigkeit einer Gesellsdiaftsreform in

ihrem eigenen Staat wirklidi voller Ernst ist, daß sie sidi — so

wie Kerner — audi dafür persönlidi einsetzen, ihren Staat

verlassen und in das feindlidie Lager übertreten. Und das müßte

audi z. B. für soldie Personen gelten, die zwar ihrem Staate

keine definitive Niederlage, aber audi keinen leiditen Sieg wünsdien,

weil sie von einem solchen eine maßlose Steigerung des Hoch*

mutes der herrschenden Klasse befürchten.

Die Forderung: diese besonderen Arten von Patrioten

sollten die Konsecjuenzen ziehen und sich in der eben angedeuteten

Weise für ihre politischen oder kulturellen Ideale persönlich

exponieren, ist vielleicht zu weitgehend,- man kann das kaum
verlangen, wenn man an die daraus entstehenden Folgen denkt.

Aber es erscheint mir doch wichtig genug, diese ganze Art zu
denken, näher zu beleuchten, nicht nur in theoretischem Interesse,

sondern auch wegen der praktischen Folgen einer eventuellen

Ausbreitung solcher Ansichten in weitere Kreise.

Wie sollen wir solche Arten von »Patriotismus« beurteilen?

Alle Achtung vor jeder Ansidit eines ehrlichen und selbstlosen

Menschen. Aber man soll sich doch hüten, den Idealismus in

Fanatismus übergehen zu lassen, und dem Ernst des Lebens

nicht ins Gesicht sehen zu wollen.

Was wünschen jene sonderbaren Patrioten? Sie wünsdien

mehr Freiheit im inneren politischen Leben ihres Staates oder

weniger Geltendmachung seiner physischen Macht / Abschwächung

der Bevorzugung einzelner Bevölkerungsklassen und dergleichen.

Damit kann und wird wohl jeder human und liberal Denkende

einverstanden sein.

Auf der anderen Seite aber wünschen diese Patrioten,

damit diese Ziele erreicht werden, ^ anstatt es einer inner*

politischen freiheitlichen oder kulturellen Agitation zu über*

lassen — den Sieg der Feinde, d. h. sie sind damit auch ganz

einverstanden, daß, wie sie ja sehr gut wissen, eine siegreiche,

haßerfüllte und meist schon an und für sich brutale Soldateska

ins Land eindringt, Männer tötet, Frauen vergewaltigt, Eigentum

raubt oder vernichtet, und daß die feindlichen Regierungen den

Wohlstand des Staates auch bis zur eintretenden Not vernichten

wollen. Darf man nun ernstlich jenen idealen Fortschritt gegen Tod
und Not von ungezählt vielen Individuen eintauschen wollen ? Darf

man auch nureinen solchenWunsch und einen solchen Gedanken hegen?

Es ist wohl begreiflich und verzeihlich, wenn jemand in

seinem Unmute über ein elendes Regime in seinem eigenen

Staat diesem eine Niederlage oder einen nur schwer erkämpften

Sieg wünscht, damit die politischen Zustände geändert und verbessert

werden. Man mag solche Wünsche selbst in vertrautem

Kreise gewissermaßen ohne weitere Überlegung so hinwerfen.

In allgemeinen Betraditungen über die innerpolitische Situation
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und auA in Ratschlägen für ihre Verbesserung mag man s.A

sogar in voller Öffentlichkeit ergehen. Denn alle d.e M.H.onen

des im Kriege stehenden Landes, in DeutsAIand z.rka 66 Mil-

lionen, zweifeln, sobald sie nur nad,zudenken begnnen keinen

Augenblidc, daß das von jenen »Patrioten« getadelte Regime,

wenn es infolge eines Sieges über den Feind -iterbestunde

in der Regel dennod» nidit entfernt so viel UngluA über das

Volk bringen würde wie der siegreidie Feind.

Wenn unser »Patriot« öffentlidi sid, niAt nur in Abstrak-

tionen und politischen RatsAIägen ergeht, sondern seinen WunsA

einer Niederlage seines Staates durAbliAen läßt oder gar, w.e

Kerner, direkt in diesem Sinne agitiert, so muß mdit nur d,e

Regierung, sondern müssen jene Millionen den Patnoten der

ja sd.on durd. den moralisd.en Einfluß auf seine Umgebung

deren Energie in der Landesverteidigung sAwäAt, unzweifelhaft

als gefährlidien Freund ansehen.
tj i d , -^^^^

NoA mehr : Nehmen wir an, einer jener IdeaUPatnoten

lebt in irgend einer Stadt mit Frau und Kindern, der Femd

hätte gesiegt und soeben dringt er, nadi Belagerung und Bom-

bardement der Stadt, in die Häuser ein, mordend vergewa t.gend

und plündernd. SAon kommen aud, die wütenden Soldaten m

die Wohnung jenes Idealisten und bedrohen -" ""^™
Angehörigen Leben. Zuerst aber vergewaltigen sie die Frau und

die ToAter in Gegenwart des idealistisAen Hausvaters sodann

fallen sie über seinen alten Vater her und raufen ihm den Bart

aus so daß er mit einem SArei zu Boden sinkt, - was alles im

jetzigen Weltkrieg von den frommen orthodoxen Kosaken

'ptkiziert wurde -, wird der Idealist in dieser Situation rioA

Lmer glauben, daß es so besser sei, als wenn der Feind b siegt

worden wäre? Wird er noA immer überzeugt ^-:/f/'^^
riAtigen Standpunkt vertrete, wenn er freiheitliAer oder

kultureller Ziele wegen dem eigenen Staate ^^^^
wünsAe ? Wird er niAt jetzt einsehen, daß mit dem Leben

mensAliAer Individuen siA gar niAts, gar kein noA so hohes

Ideal - außer, wenn sie es wünsAen - vergleiAen 'as^e.

Aber an solAe WirkliAkeiten, die doA unausweiAliA

eintreten, denkt ein solAer Idealist gewöhnliA niAt, in seiner

Qberhitzung mißaAtet er unbewußt mensAliAe Existenzen.
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Noch eine andere und wohl ganz neue Art von hodiverrätc-

risdiem Patriotismus erlebten wir während des jetzigen Weltkrieges.

Es wird nämlidi gewiß nidit geleugnet werden können, daß

es ein patriotisdies Beginnen ist, für den Absdiluß eines Krieges,

also für den Frieden, zu agitieren. Aber die meisten Regierungen,

die den Krieg fortsetzen wollten, betraditen alle Friedens-

bestrebungen als staatsgefährlidi, in mandien Ländern sogar als

hodiverräterisdi. Und eben, da i(h dieses niedersdireibe, kommt

die Nadiridit : »Das Kriegsgeridit in Rom hat die Sekretäre und

Mitglieder der sozialistisdien Organisationen von Rom wegen

des Versudies, eine »antipatriotisdie« Agitation für die Wieder-

herstellung des Friedens zu betreiben, zu Gefängnisstrafen von

fünf und sedis Jahren verurteilt.« Das Kriegsgeridit betraditet

also Friedensbestrebungen als »antipatriotisdi«. Die Bezeidinung

»hodiverräterisA« könnte man daher, wenn man die obige

Auseinandersetzung über die Folgen eines Krieges nidit ignoriert,

allerdings viel passender auf das Kriegsgeridit als auf jene

Friedensfreunde anwenden.

Man wird wahrscheinlidi aus den angeführten Beispielen

den Sdiluß ziehen, daß hodiverräterisdier Patriotismus sidi nur

bei revolutionären, freiheitlidi gesinnten Personen und Parteien

vorfindet. Weit gefehlt!

Der große Counde verband sidi mit fremden Herrschern

gegen den eigenen. Während der Revolution konspirierten und

kämpften die adeligen Emigranten gegen das eigene Land und

im Jahre 1806, nadi der Sdiladit bei Jena, übergaben preußisdie

Junker viele Festungen den Franzosen ohne jeden Kampf, und

zwar aus dem Grunde, weil die reaktionäre Partei lieber unter

dem despotisdien Regiment Napoleons leben wollte als unter

einem Preußen, in weldiem sidi soeben die Keime von liberalen

Reformen bemerkbar machten.

Man kann fragen : Was gesdiieht, wenn es soldier oder

analoger, also mit den Feinden sympathisierenden, »Patrioten«

sehr viele gibt?
r- f i_ i r

Antwort: Dann werden diese zu den Feinden überlauten

und, wenn sie stark genug sind, wird es vielleidit audi einen

Bürgerkrieg geben.
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Da der Patriotismus seit jeher als hohe, ja beinahe als

höAste Tugend gerühmt wird, derart, daß es als genügend ersdieint,

;°:es Gefühl und die entspreAende Opferwilligkeit zu bes.tzen

um als ethisAe PersönliAkeit zu gelten, so halte .A es für

notwendig, die vulgäre Vaterlandsliebe einer besonderen Be-

leudituns: zu unterziehen.
^

..

Der gewöhnlid, sogenannte Patriotismus involviert die

VerpfliAtung, für den Staat gewisse Opfer zu bringen, "amenthA:

Im Frieden Steuern zu zahlen und in Kriegszeiten Feldd.enst

zu leisten, tut man das gezwungen so ist es ke.n »wahr««

kein edier Patriotismus oder eigentliA gar keiner, keine Liebe

zur staatliAen Gesamtheit. Der Gemütspatriotismus )edoA de^

diese Liebe besitzt, ist unbedingt eine moral.sAe Gesinnung,

verdient alles Lob und ist sehr selten zu finden.

Diese Liebe zur Gesamtheit ist aber fast immer eine sehr

einseitige und darum unvollständige. Ein voller und ganzer

Patriotismus müßte siA doA in mehr oder weniger opferwilligem

Wohlwollen gegenüber den eigenen Staatsgenossen zeigen und

Teinem, gegenüber fremden S-tsanfhörige"
J^^^^^^

etwas erhöhten Wohlwollen. Die volle Vaterlandsliebe muß siA

also in dem Bestreben zeigen, den Staat niAt nur als Massen-

ersAeinung oder als Abstraktion zu unterstützen, sondern auA

die einzelnen MensAen oder Klassen, aus denen er eigentliA

''"'' Merkwürdigerweise wird aber, wenn von »Pa^«-
gesproAen wird, von dieser Art von Gesinnung und Tätigkeit

gänzliA abgesehen. Und nur selten werden in der GesA^ts-

Leibung d5=jenigen, die sie besitzen und ausüben, als »Patnoten«

bezeiAnet, nein : vielmehr jene »lieben ihr Vaterland«, die zk

Feldherre; Soldaten oder Staatspolitiker <naA außen)

auftreten, mehr oder weniger Erfolg aufzuweisen haben

.

>In unseren eigenen Tagen,« sagt Robertson ,
»sehen

r^r der edelsten und gelel,rtesten SAriftsteller der Neuzeit den

Militarismus, Imperialismus« (Pierson, 1910).

wir in der GescIIsdiaft, in der wirtschaftlicher Wettbewerb

vielleicht aufs höchste angespannt ist, wie den Aufforderungen

des ,Patriotismus' unter der Form eines Angriffskrieges gegen

einen sdiledit geleiteten Nadibarstaat mit Begeisterung Folge

geleistet wird. Der Plutokrat, dem es sein Leben lang um nichts

anderes zu tun gewesen war, als alle Rivalen unsdiädlidi zu

madien, findet auf einmal eine ganz besondere Freude an der

Gelegenheit eines leidensdiaftlidi erregten Zusammenwirkens im

Namen des Gemeinwohls. Er, dessen Lebenswerk darin

bestanden hatte, drüdtende, ihn selbst begünstigende Sdiutzzölle

herbeizuführen, alle seine Konkurrenten zu unterbieten und

zugrunde zu riditen, die Löhne seiner Arbeiter zu drüdten, um

sidi selbst zu bereitem, erbietet sidi nun, für seine eigene

Redinung ein Regiment Soldaten auszurüsten zum Ausdrud^

seiner neuentdeckten Wonne am Gedanken der Zusammen-

gehörigkeit. Aber es ist dabei der alte, rohe, kriegerisdie Instinkt

am Werke, um die Veränderung herbeizuführen und diejenigen,

weldie meinen, daß er, nadidem sidi dieser Instinkt wieder

sdilafen gelegt hat, fortfahren werde, unter normalen Ver*

hältnissen das Gemeinwohl zu fördern, sind ganz gewaltig im

Irrtum.«

Wie war es im klassisdien Altertum?

Am alten Rom sehen wir den armen AAerbauer treu

ergeben in den Krieg ziehen an der Seite seines reidicren

Nadibars, um ihm zu helfen, den Erbfeind zu verniditen, und

zurüd^kehren, um in Leibeigensdiaft geworfen zu werden wegen

der Sdiuld, die er gezwungen war, auf sidi zu laden nadi

einem vorhergegangenen Feldzug ^ gezwungen zufolge der

Tatsadie, daß sein Adterbau der Verödung anheimfiel wahrend

seiner Abwesenheit, wogegen des reidien Mannes Gut von

dessen Sklaven bestellt und von dessen Landvögten verwaltet

worden war. Kein Feind hätte den armen Ad^erbauer

schlimmer mißhandeln können . .
.«

». . .Es genüge hier, nur zu bemerken, daß diese

praktisdie Begriffsbestimmung des Patriotismus als bloß negativer

Gemeinsdiaft des Hasses, die nur das allernötigste Mindestmaß

von weiterem Zusammenwirken oder Mitgefühl in sidi

einsdiließt, sdiwer auf der ganzen Weltgesdiidite lastet . .
.

Die ,Dreihundert' bei Thermopylä hatten . . . keine Spur von
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einem normalen Zusammengehörigkeitsgefühl weder mit

^^^^^^

^€H:tsÄt;";Ä^^^
::fsra;ergenrümern im Interesse ihrer eigenen Herren zu

^n-: Zustande im —^3";^"Ä^^r^d stl

*ttht :i^r:rs W^nlrPaltismus n^^^^^^^^^

Lt "Ar eine GemeinsAaft in der Beherrschung

tributzahlender Verbündeter . .

.-

„_,bliAer nationaler

,I„ England hatten zwanzig Jahre ^^eb '*er

Einheit in FeindsAaft gegen ein

^-^^^^^^J'^^^ ,„

„id,t fähiger sondern im
.^^^^^^J^^^'^Z.eln Kampf

wohltätigem Mitgefühl für .hte »Gatt^g^-
^^^^^

mit ihnen ausgefoditen hatte, üer enguscne

j k.«,^ffn<.ten Fenian smus als tur öen unucw
den bewattneten ren

,
(^ Egoismus, der unver-

irisdien Nationahsmus. Der »^^^^'"'^^ ^
, . ^^bald der

„ünftige Animalismus kommt zum Vors* m sob

Instinkt eines anderen m Re.bung --
-^«-^„,^^^^ ^eute,

SetSrelm daÄ^^ • • •

^^^f^ ^ '^"

sobaia leiziere ui"
c«^räiif.<>r zum Vorsdiein . . .

Patrioten aus, so kommt der Seeräuber zum v o

dTc Leute die am meisten über Patriotismus ""d Welt-

^rtr« Eo,r.g.nd 1» Ihf« Glei*gOl.lgkl. g.g«™l«

t„Ä«.„ V Mas.» trÄ^^Äng

1 Gegen die Franzosen 1793''» 8 15.
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Länder, aber sie würden auA niAt einen Finger rühren, um

die Struktur der GescIIsdiaft so zu ändern, daß die Arbeiter*

klassen an Wohlstand und Komfort gewinnen würden . . .«

Es gibt kaum ein Land, in dem ein so flammender

Patriotismus zu finden wäre, wie Frankreidi. Und dodi gab es

audi keinen Staat, in dem eine so rüAsiditslose Klassenherrsdiaft

vorhanden war, wie in Frankrcidi. Ohne Mitleid bedrüdte der

Adel des ancien regime die Bauern und in unseren Tagen gibt

es nirgendwo einen so hartnädigen Widerstand gegen sozial-

politisdie Verbesserungen seitens einer vermögenden Bourgeoisie

wie in jenem Lande. Nidit einmal eine redite progressive

Einkommensteuer kann in Frankreidi zur Einführung gelangen.

Aber nirgendwo hört man bei jeder Gelegenheit so viele

patriotische Phrasen von der »Größe« des eigenen Volkes.

In Preußen findet sidi bei der Klasse der Junker der

vulgäre Patriotismus, soweit es sidi um militärisdie Leistungen

handelt, in hohem Maße, aber sdion beim Steuerzahlen hört er

auf,, von soldier Art von Opfer für die Allgemeinheit wollen

die Junker und Konservativen nidits wissen. Als es sidi vor

kurzem um die Einführung einer Vermögenssteuer handelte,

widersetzten sie sidi sehr energisdi und, sidi auf die Gefühls-

mensdien hinausspielend, gaben sie vor, durch eine soldie Steuer

werde das >FamiIiengefuhI« gesdiwädit/ und nidits gleidit ihrer

Mißaditung der bürgerlidien Klasse und ihrem Hasse gegenüber

den Arbeitern und allen Sozialreformen. Soldie Menschen halten

sich für »Patrioten«!

Diese Beispiele genügen wohl, um zu zeigen, weldier

ethisdie Wert dem landläufigen Patriotismus beizumessen ist.

Und fassen wir alles zusammen, so ergibt sidi:

Wenn man gezwungen der Gesamtheit der Staatsangehörigen

Opfer bringt, so ist überhaupt von irgend welcher Art von

Patriotismus keine Rede. Wenn man freiwillig für den Staat

Opfer bringt, weil der Zustand der Notwehr gegeben ist, so ist

das nodi immer gar kein Patriotismus, sondern ein selbst-

verständlidies, gereditfertigtes, egoistisdies Vorgehen. Wenn man

freiwillig Lasten auf sidi nimmt, und zwar aus emem Oefuhl

der Solidarität und Pietät gegen seinen Staat und seinen Traditionen

heraus, so ist das ein ehrlidier Patriotismus im gebräudilichen
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Sinne des Wortes und es hat dieser Gemütszustand sAon etjas

Ethisd.es an sid,. Wer aber seine Liebe zum Staat m werk-

tätigem Wohlwollen gegen seine Mitbürger, und besonders gegen

die ungünstiger Situferten, beweist, der ist Patnot .m voien

sLe des Wortes, er ist MensAenfreund In Form der »Vater.

landslicbc«.
,

Diese Art Patriotismus muß man suchen!

ii

XV.

Das Nationalitätsgefühl.

Es sdieint mir nidit riditig zu sein, wenn von einigen

Staatsreditslehrern während des jetzigen Weltkrieges behauptet

wird: »Eine der folgensdiwersten Tatsachen, die uns der Krieg

enthüllt hat, ist der Sieg des Staatsgedankens über das Nationalitäts^

prinzip.« <Franz v. Liszt.)

Oder: »Der Staatsgedanke hat in der jüngsten Zeit eine

Madit erlangt, weldie ihm seit vielen Jahrhunderten, seit der

Zeit der Antike, nidit innewohnte. Die Staatsidee hat wieder

einen unbestrittenen Sieg über alle Strömungen davongetragen,

die sidi ihr im Laufe der gesdiididichen Entwidlung entgegen-

gestellt haben. Diese Opposition kommt hauptsädilidi von zwei

Seiten, vom Egoismus des Einzelmensdien, weldier selbstherrlidi

und unabhängig seine Interessen verfolgen will,- aber audi vom

Egoismus der gesellsdiafdidien Klassen, weldie das Interesse

ihrer Gruppen zum Leitstern ihres Handelns erheben . . . Der

bis vor kurzem so mäditige Gedanke der nationalen Gemein*

sdiaft, der Nationalismus und die Idee des Weltbürgertums

treten derzeit dem Staatsgedanken gegenüber in den Hintergrund.«

(Rektoratsrede des Prof. Dr. Adolf Menzel.)

Wenn man aber die Tatsadien, die im jetzigen Weltkriege

zutage traten, berüdsiditigt, so muß man, wie idi glaube, zu

dem Resultate gelangen, daß in den meisten Staaten nidit die

Staatsidee über alfes andere gesiegt hat, sondern die nadi innen

geriditete Staatsmadit und diese Staatsmadit gründet sidi auf

die Institution der allgemeinen Wehrpflidit.

Wo es nur immer ging, sträubten siA gewisse Nationalitäten

gegen die Kriegführung ihres eigenen Staates, und selbst in
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England opponierten die Iren der Einreihung m d.e FeWarm

San denke siA den Wehrzwang weg und E"^°P^1^^"^ .^"'^

öderes GesiAt gezeigt,- es hätte sid. sowohl <»- ^g— de

»EinzelmensAen. als jener der »nationalen Geme.nsAaften«

eewaltie in den Vordergrund gedrangt.

'was die Idee des Weltbürgertums betrifft, so war s.e

überhaupt nod. sehr wenig verbreitet, eigentlid> nur be, den

editen Sozialisten und den intelligentesten Personen der anderen

Bevölkerungsklassen vorhanden, sie hatte daher nodi vel zu

we"g innefe und äußere Kraft, man möge aber nur abwarten

es kann siA darin vieles ändern, id. nenne es: bessern Man

darf aber niAt glauben, gerade das Bestehen der Inst,tu«on

d allgemeinen WehrpfliAt beweise die jetzige P"P°nde«-

der Staatsidee, denn sonst, meint man vielle.At, »wurden d.e

Völker sie ja niAt besitzen oder niAt dulden:«

Es ist hier vielmehr so wie bei dem heute noA vorhandenen

absolutistisAen Regime in der Behandlung der .auswarngen

Angelegenheiten. Die WehrpfliAt war überall .m Moment

Ser'sAer Unternehmungen oder AbsiAten entstanden und

würde dann wegen der permanenten politisAen Intr.gen und

laher auA KriegsbefürAtungen sowie info'se dynast.sAer oder

Kla seninteressen niAt mehr abgesAafft, Die AbsAaffung wurde

abe infolge der niederdrüAenden AnsiAt vom Staate und se.nen

unbed ngten HerrsAeransprüAen an seine Staatsbürger, selbst

^on hoLtelligenten Geistern überhaupt gar niAt verlangt, aber

luÄ in dieser Beziehung möge man nur abwarten, es kann s.A

einmal vieles ändern.
. i «.«

Kurz: Unsere jetzt geltende Staatsidee ist e.ne korrupte

Idee und die riAtige und segensreiAe traAte iA eben .n Aeser

SArift zu propagieren.
^

Wann werden wir so denken wie ein großer französischer

SAriftsteller und zugleiA einer der gesittetsten Mens^en aHer

Zeiten nämliA wie MiAel Montaigne, der <n se.nen bssays

üb r die gegenseitige Nörgelei der MensAen und der Volker

soraA »Id. glaube niAt, mein Himmel sei der blaueste'.c

'
Soll ohnedies unbeweisbare AussprüAe wie: »Me.n

Glaube ist der beste., »Unsere SpraAe ist die «»S^Aeste und

rJiAste«, »Unsere Kunst ist die höAste« und dergle.Aen, sollten
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niemals getan werden. Ganz abgesehen davon, daß es einen

objektiven Maßstab für solche Abschätzungen überhaupt nicht gibt.

Hier ist eine der Hauptaufgaben unserer Erziehung ersichtlich,

an die man überhaupt bis heute nodi gar nicht gedacht hat. Sie

besteht darin, schon die Jugend und im öffentlidien Leben auch

die Erwachsenen durdi Wort und Schrift daran zu gewöhnen,

all die tausend Unterschiede in der Zivilisation und Kultur als

etwas anzusehen, das man bemerken und hervorheben kann,

aber alle Formen, alle Arten derselben ^ soweit sie nicht als

sdiädlich erscheinen ^ als gleichberechtigt zu beurteilen/ ich

meine: ohne diese Verschiedenheit als Anlaß zu Mißachtungen

oder gar Verfolgungen zu nehmen. Schon in den Unterweisungen

in der Ethnographie und Urgeschidite der Menschheit kann man

diese Tendenz zur Geltung bringen, und wenn man zum

Beispiel mitteilt, irgend ein Volk kenne das nichterotische Küssen

bei Begrüßungen nicht, aber man reibe zur Begrüßung die Nasen

aneinander, so möge man, anstatt darüber zu lachen, durch

nücliterne Analyse zeigen, wie beide Begrüßungsarten jetzt gleich

wertvoll oder gleich wertlos sind. Oder wenn man darüber lacht,

daß die Chinesen Reis auf die Gräber der Verwandten hinsetzen,

und höhnisch fragt, ob denn die Leidien den Reis essen werden,

führe man die Gegenbemerkung jenes Chinesen an: ob denn

die Leidien unserer Verstorbenen an den Blumen riechen werden,

die wir auf ihre Gräber legen. Und so ins Endlose! Meine

Mahnung bezieht sidi, von den untergeordnetsten Sitten und

Gewohnheiten angefangen bis auf die feinsten Fragen der Kunst

und der Kultur überhaupt.

Ist es nidit hödist lächerlich, unsinnig und traurig, wenn

man gegen Kunstleistungen anderer Nationen, weil sie einem

nicbt gefallen, tiefste Antipathien und Veraditung oder gar Haß

gegen jene Leistungen und gar gegen jene fremde Nation

empfindet?

Man kann mit Recht fragen, was hat z. B. die Musik mit

dem jetzigen Weltkrieg zu tun? Und dodi stimmt der deutsdie

Verfasser eines Aufsatzes »Der Krieg und die deutsche Musik«

wahre Klagelieder wegen der »ausländischen Hörigkeit« an, in

der sidi Deutsdiland betreffs neuer Kompositionen befindet!

Deutsdie Musiker haben, heißt es dort, durdi ihren Import

fremder Kompositionen <z. B. skandinavisdier und slawischer

!••
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Musik) das »deutsAe Ansehen aufs Spiel gesetzt« und

^hre Ausländerei hat mit auf den Ausbrud. des Kr.eges h.nge-

""'"ller niAt weniger kleinliA und kindisA ist es daß, wie

der vVrfasser jenes Aufsatzes mitteilt, die Russen d.e deutsAe

Musik deshalb'der UnfruAtbarkeit und Minderwert.gke, zeAe

weil die DeutsAen ihr »Heil Dir im Siegerkranz« - naA emer

englisAen Melodie singen.
, „ u . „„J ^,nn^

Es ist eine herrliAe TatsaAe, daß H er d e r und dann

GoeThe - üb.r Lessing hinaus ^ vollkommen fre. von

^nenBesAränktheiten waren, die so viele -ter anderem spez

m Gebiet der Poesie aufweisen, und daß sie uns den Gedanken

"„er Weltliteratur braAten. Das ist aber nur em kiemer Ted

dessen, was hier verlangt wird.

Alleemein sollte die Maxime gelten: Gen eRen, was ernen

freut thne s A dabei stören zu lassen, von welAer Person und

von welA- Volk und aus welAer Zeit es stammt, und ferner

ruhig 1 TatsaAen hinnehmen und ohne die Nase zu rümpfen

über alles das, was anders ist, als man « gewohnt.st^

DementspteAend soll auA in den SAulen be.m Unter .cht

in der Kul ge AiAte niAt nur besonders auf die Kulturhelden

der e genen Nation, sondern aller Nationen hingewesen und hr

Vrdenst hervorgehoben werden, ebenso wie be.m Rel.g.ons.riAt das s/ne oder Tie.
.^^^^^^^

sowe.t^" "-

"Z. I^vtis^tSur oder Religion ma,iA ohne

pinc solche Art, sie bekannt zu machen.

erreicht we
,, y j^yngen die MensAen zu erziehen ?

™ ml^lertup^^ aufhören, alles undJedes einer

^l'üLrssigen Beurteilung und einem strengen R.AterspruA

bloß gerecht zu kritisieren?
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Wer es nicht schon längst, vor dem jetzigen Weltkrieg

mit seinen Begleiterscheinungen der nationalistischen Ver*

hetzungen, wußte, hat durch diesen Krieg lernen können, wohin

so. führen.

Durdi das Nationalitätsprinzip, wie es' in neuerer Zeit

kultiviert wird, kam ein neues Gift, geradezu ein anardiistisdies

Prinzip in unsere Kultur. Dies zeigt sidi besonders deutlidi in

seinem Einfluß auf die sogenannte große Politik, namentlidi

insofern sie dahinstrebt, reine Nationalstaaten zu bilden K Der

heutige Nationalismus begnügt sidi nidit mit der Liebe zu seiner

Nation, er will audi in aggressiver Weise in die innere wie

äußere Politik eingreifen, die geographisdie Begrenzung der

Staaten sidi unterwerfen und sie nadi ethnographischen Gesidits*

punkten versdiieben. Da aber nur äußerst wenige Nationalitäten

als kompakte und einheitlidie Masse in irgend einem Staat vor*

kommen und ihnen zugehörige Teile in anderen Staaten versprengt

existieren, so hat das Streben, alle Teile derselben Nation audi

geographisdi, d. h. in seinem Staat, zu vereinigen, ewige politisdie

Aufregungen und endlidi stets neue Kriege zur Folge.

Wenn unter nationaler Selbständigkeit eine geographisdi-

politisdhe Abgrenzung verstanden wird, so sieht man, daß die

von deutsdien Sozialdemokraten am 4. August 1915 abgegebene

und später auch von anderen Sozialisten und Internationalisten

oft wiederholte Erklärung: »Jedes Volk hat das Redit auf

nationale Selbständigkeit«, mit der der gesittete Pohtiker prinzipiell

gewiß einverstanden wäre, doch nidits anderes ist, als eine von den

Sozialisten ehrlidi gemeinte, bei den Diplomaten eine sdieinheilige

Phrase,, sie ist aus soeben angegebenem Grunde undurdiführbar,

jeder Versudi ihrer faktisdien Befolgung muß zu einem immer-

währenden politisdien Trommelfeuer und zu wirklidien Kriegen

führen. Und sie ist, schon auf den ersten Blid^, darum undurdi-

führbar, weil die europäisdien Mädite konsecjuenterweise sofort

alle ihre Kolonien aufgeben müßten. Denken aber die Politiker

einen Augenblick an eine soldie Resignation? Beabsiditigen die

Franzosen, die wegen Elsaß-Lothringen dieses Prinzip der

1 Auf diesen anardiistisdien Charakter des heutigen Nationalismus wies

idi im Sommer des Jahres 1903 in einem Feuilleton hin, das mit mehreren

anderen unter dem Titel »Einige Gedanken über Kant, Goethe und Ridiard

Wagnerc in der »Neuen Freien Presse« erschienen war.
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»freien Selbstbestimmung der Völker« so ganz besonders hodi

rühmen, Marokkaner und Tonkinesen freizugeben? Oder England,

Indien und Ägypten aufzugeben?
•

Wenn sicfi irgend eine Nation wirklidi so sehr nadi ihrer

speziellen kulturellen <und spradilidien) Vereinigung und Ent-

widiung sehnt, so steht gar nidits im Wege, daß alle Teile, die

sidi national zusammengehörig fühlen, dies in jeder entspredienden

Weise dokumentieren: durdi die Literatur, durch Kongresse,

Volksfeste und dergleichen. Aber an der Tatsadie des eben vor-

handenen Bestandes der Staatsgrenzen soll nidit gerührt werden,

solange es nidit auf friedlidie Weise geht - wenn man eben

Kriege vermeiden will, d. h. wenn man Mensdienleben höher

sdiätzt als irgend eine national-politische Konstruktion.

Kulturelles, also audi nationalkulturelles Leben kann fast

ganz unabhängig sein von Größe wie von Form der Landkarte,

und wenn selbst die Verbindung der politisdien Einigung mit

der nationalen audi eine gewisse Steigerung des Kulturlebens

ermöglichen sollte, so darf doch ein soldier Gewinn nidit entfernt

erlauben, Menschen dem Tode zuzuführen, d. h. deshalb es auf

Kriege ankommen zu lassen.

Alle jene, die Mensdienleben nationalistisdien oder allgemein-

kulturellen Idealen zuliebe aufs Spiel setzen, also das Nationalitäts-

prinzip in die äußere Politik <oder in die innere) bis zur Ent-

fadiung des Krieges hineintragen, sind ja dodi nicht anders als

wie Massenmörder aus Luxusbedürfnissen anzusehen und zu

behandeln, sie mögen nodi so sehr als Enthusiasten, als un-

eigennützige Spradiforsdier, als ganz ehrlidie Ethnographen, als

Kunstbegeisterte oder als durch die Vergangenheit ihres Volkes

tief gerührte Historiker auftreten.

Daß aber trotz aller Madit nationaler Ideen ein Staat sehr

mäditig sein kann, ohne daß er ein einheitlidi nationaler ist,

beweist am besten der römische Staat. Denn die Römer sind -

wie Rümelin hervorhob - das erste Beispiel eines nidit ethno-

graphischen, sondern politisdien Volkes.

Die Anwendung des Gesagten auf die Verhältnisse in

Europa liegt auf der Hand, und um nur ein Beispiel anzuführen.
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spreche ich von den Deutschen. In Nordamerika leben Millionen

Mensdien deutsdier Abkunft, die zwar gute Amerikaner sind,

aber sidi dodi mit den Reidisdeutsdien kulturell eins fühlen,- sie

haben Sympathien mit dem deutschen Volk als Ganzes, mit der

deutsdien Literatur und Kunst, mit seinen Fortschritten jeder

Art/ aber wem wird es einfallen zu sagen: Diese Sympathien

und dieses kulturell-gemeinsame Empfinden sei ohne Wert, so-

lange das Deutsdie Reidi Nordamerika nidit — erobern und

annektieren kann? Und analog verhält es sidi mit den zahlreichen

Irländern in Amerika. Allerdings, wenn das große Wasser

zwisdien beiden Staaten nidit vorhanden wäre, wer weiß, ob

nidit die alldeutschen Heißsporne — die immer weiter erobern

möditen und die man zu den heftigsten Chauvinisten aller

Länder redinen muß — nidit auf einen Krieg mit den Vereinigten

Staaten hinarbeiten würden? Obwohl sie es jeden Tag bitter

empfinden, wie mandie Bewohner von Elsaß-Lothringen die

deutsdie Landkarte aus nationalen Gründen verkleinern wollen

und die preußisdien Polen dasselbe wünsdien und die Nord-

sdileswiger audi nidits anderes anstreben. Und jetzt, während

des Weltkrieges, forderten alldeutsdie Vereine Belgien und Nord-

frankreidi als — »urdeutsdien Kulturboden«. Und warum? Wie

begründen sie das? Weil sdion im IV. und V. Jahrhundert

»germanische Scharen« ihn bevölkerten!

Man darf hier nidit die Einwendung erheben, daß die

deutsdien Staaten ebenfalls so lange nach einer Einigung

traditeten, bis sie gelungen war. Das gesdiah jedodi, ohne einem

anderen Staate etwas wegzunehmen,- denn die Eroberung von

Elsaß-Lothringen hat mit der Einigung direkt gar nichts zu tun,

sie ist für sie ganz gleidigükig und ergab sidi nur aus militärischer

Sidierung vor französisdien Angriffen. Eben dasselbe gilt für

Nordsdileswig. Immer handelte es sidi, dem Einheitsziele nadi,

nur um die Erreidiung einer gewünsditen neuen Form des

Zusammenlebens benadibarter deutscher Länder. Eine politisdie

und dadurdi in gewissem Grade erhöhte kulturelle Einheit der

Deutsdien hätte ohne alle Sdiwierigkeit schon längst erreidit

werden können, wenn nidit undeutsdie Staaten, dynastisdier

Egoismus und kulturelle Feinde des Deutsditums ihr Widerstand

geleistet hätten.
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Das Nationalitätsprinzip spielte in der neueren Zeit und

teilweise audi in dem jetzigen Weltkrieg eine große Rolle,

jedodi fast aussdiließlidi zum Unglüd^ der Menschheit. Aber trotz

aller seiner Exzesse darf man nidit blind oder ungeredit sein

und diesen eigentümlidien Trieb durdiaus verdammen oder weg-

wünschen. Das nationale Gefühl, das jetzt die Staaten mehr

beeinflußt und erregt als das religiöse, und an Stärke fast mit

diesem Gefühl zur Zeit seiner hödisten Madit vergleidibar

ist, kann in der Tat Mensdien glücklidi madien und hat

dabei den Vorzug vor der Religion, daß es vollständig frei

von Absurditäten und Widersprüdien gegen Vernunft und

Wissensdiaft und sehr oft audi gegen Moral ist oder, besser

gesagt, sein kann.

Das nationale Gefühl ist eine der verschiedenen Abarten

des Solidaritätsgefühls und als Gefühl geradeso bereditigt wie

das Staatsgefühl, das religiöse oder das Familiengefühl. Es

vereinigt Millionen von Mensdien in ganz eigentümlicher Weise,

der so wie den anderen oben genannten Empfindungen ein

gewisses, mehr oder weniger oberflädilidies, mitunter auch ein

ernsteres Pietätsgefühl zugrunde liegt, und dieses Gemeinsamkeits*

gefühl kann sich sowohl auf die gegenwärtige wie auf längst-

vergangene Generationen erstreden. Dabei kommt es auf den

inneren Wert aller der vielen Anlässe zum Erwed^en desselben

gar nicht an und selbst der nüditernste Intellektuelle kann dies

und jenes — vielleidit das meiste - dabei leer, ja kindisdi

finden, dennoch mag er sidi damit selbst für seine eigene Person

zufriedengeben, d. h. es nidit veraditen, wenn er nur dabei

bedenkt, daß es sidi hiebei um nidits anderes als um den Aus-

drud des an sidi gewiß nidit unedlen, oft ganz realen Gemein-

samkeitsgefühls handelt, das ja bei den meisten Mensdien ein

so ausgesprochenes Gemütsbedürfnis ist.

Audi religiöse Zeremonien und Kultgebräudie sdilingen um

die meisten Mensdien ein fast unzerreißbares Band und es kommt

dabei auf den Inhalt und Sinn dieser Zeremonien und Gebräudie

gar nidit an. Die Manifestation der Gemeinsamkeit ruft das

Gefühl der Einheit hervor und bewegt das Gemüt. Der

Zusammenhalt der religiösen Gemeinde beruht geradeso wie die

nationale Gemeinsdiaft in hohem Grade oder wenigstens zum

Teil sozusagen auf einem oft wiederholten Nichts. Weder Denken
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nodi Wollen spielen hier eine Rolle, es ist wie Zauberei, xind

oft eine Zauberei, die nidit mit sidi spassen läßt!

Ja, man kann sagen, die sogenannten Nebensadien seien

in den positiven Religionen Hauptsadie und die Hauptstützen

ihrer Dauer. Wenn Zeremonien, Kultgebräudie und andere nodi

geringere Attribute des kirdilidien Lebens sidi allmählich verlieren

und gar stückweise abbröd^eln, so wird das ganze religiöse

Gebäude baufällig,, die Gemeinsdiaftsgefühle und ihre Kraft

hören auf und wenn audi die Metaphysik oder die Legenden

dieser Kirdie nodi so sdiön sind, so bleibt von der positiven

Religion dodi nidits übrig, was volles Leben anzeigt und für die

Massen anziehende und gegen Außenstehende innere Kraft

beweist. . ,, .,

Diese Auffassung, daß es nidit der Inhalt einer Volks-

gewohnheit ist, sondern der Ausdrud. des Gefühls der Gemein-

sdiaft, das sich in dieser oder jener religiösen Zeremonie in der

speziellen Sitte und dergleidien manifestiert, erklärt den Sdimerz

oder den Ärger, ja die Wut darüber, daß sidi jemand gewisser-

maßen treulos und verräterisdi aussdiließt, also aus der Gemein-

sdiaft austritt. Die Gemeinsdiaft verlassen ersdieint einerseits als

Mißachtung und andererseits als Renegatentum und das gilt zwar

besonders bezüglidi einer religiösen Gemeinsdiaft, aber auch tur

die nationale und soziale.

Dieses Gefühl ist nidit zu verwediseln mit jenem

Solidaritätsgefühl, das die Reditsphilosophen und die Sozial-

ökonomen ihren Betraditungen zugrunde legen, um praktisdie

Folgerungen für die reditlidie oder wirtsdiaftlidie Gesetzgebung

ziehen zu können. Ihnen ist die gegenseitige Abhängigkeit der

Menschen und, wie es Leon B o u r g e o i s ausdrüd.t^ das

»Zusammenwirken unter wediselseitiger Abhängigkeit« die Haupt-

sadie und sie ^ namendidi viele französisdie Nationalökonomen

und Philosophen ^ sudien dann die »Verpfliditungen des Indi-

viduums gegen die Gesellsdiaft und umgekehrt, zu erforschen .

Tl^ sehe die vortreffliche Darstellung dieses Gegenstandes in dem

Aufsatz: ,Die Solidaritätsphilosophie in FrankreiA.
-"^^/Xift fl^r Xlm

F e i 1 b o g e n in der im Jahre 1915 ersAienenen »Festsdinft für Wilhelm

Jer u s alem«.
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Hier aber handelt es sidi um das Verständnis bloßer

Gefühle, nodi bevor man an ihren Nutzen oder Sdiaden denkt,

eines Gemütszustandes, bei dem irgendweldie praktische Folgen

nodi nidit bedadit und hödistens matt und unbestimmt geahnt

werden.

Es ist daher korrekter, um Mißverständnisse zu verhüten,

diese Gefühle nicht als Solidaritäts-, sondern als Gemeinsdiafts-

gefühle zu bezeichnen.

Und es ist das gewiß eine merkwürdige und nodi nidit

genügend beaditete Seite der mensdilidien Psydie, um die es sidi

hier handelt. So wie es genügt, irgend eine Behauptung, mag sie

noch so unbegründet, ja unsinnig sein, durdi genügend häufiges

Wiederholen den Mensdien plausibel oder sogar ohne alle

Plausibilität glaubhaft zu madien, so genügt es, irgend eine an

sich nodi so bedeutungslose Tätigkeit, Stimmung oder Gewohn-

heit an vielen Mensdien der Umgebung öfter zu bemerken, um

darin etwas Wertvolles und Nadiahmenswertes zu finden und

einer solchen Suggestion zu unterliegen. Diese vielen Wieder-

holungen wirken so betäubend ein wie das beständige Anblicken

eines Knopfes bei der Hypnose.
•

Das ist anwendbar auf das Staats-, das Familien-, das

Nationalitäts- und auf das religiöse Gefühl. Die Vernunft mag

zum Beispiel die beiden letzten Gefühle in einzelnen praktischen

Gestaltungen nodi so sehr geringsdiätzen.

Es stedit etwas Angenehmes, mitunter sogar Beglüd^endes

in dem Gemeinsamkeitsgefühl, audi wenn man von jedem etwaigen

Vorteile der Gemeinsdiaft absieht. Und, was jenem Gefühl

zugrunde liegt und sein Anlaß ist etwas überrasdiend einfaches,

nämlidi die Tatsadie, daß eben eine größere oder kleinere Anzahl

von Mensdien irgend etwas Gemeinsames haben, was nidit zu

den elementaren Lebensbedingungen gehört.

Und es hat gewiß audi etwas ungemein Beruhigendes, von

einem, wenn audi nodi so wenig klaren oder vernunftsmäßig

geredi'tfertigten Gefühl für seinen Staat oder seine Nation oder

seine Religion erfüllt zu sein. Es ist das ein Bewußtsein stiller

eigentümlidier Verwandtsdiaft, weldies soldie Mensdien erwärmt,

eben bloß als Folge irgend eines Gemeinsamen. Im letzten

Grunde ist es wahrsdieinlidi die Sidierheit, mit so vielen Menschen
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^ \ . o^fnKI kann es sogar dahin bringen, dal) eine

Ein derartiges Gefühl kann es sog
Vatprland verliert,

l^nnPf die ihren Sohn im Kampfe für das Vaterlana vern
,

Mutter, die ^.^^^" ^ ^.^ Veranlassung des Krieges,

unterziehen, denn es ist niau ^ o
Äkntidikeit von

• A ^^R cranz bedeutungs ose Zeremonien, AhnlidiKeii vu

wird, dal) ganz oeaeuiu s
, , . ^^„leinsam zu baden

Ge.e.„sa.e„ Viele. Mens<.ej^a^^^^^^^^^^^^

ist die entgegengesetzte W.rkung^

zwisAen uns und anderen, ''e*'^^^"
'"'r^^.^^.. ;,„ g^en leidit

die an sid> gleiAgültigsten Dinge- SdAeAntpathenar

in Haß und FeindsAaft aus und da
-/g^^^^,„ ,,,

Natur zu liegen sdiemt, so .st ^'"^ "".s

UnsAädliAmaAung dieser Neigungen von großer W. g

Ti- Be.eh.e„aes, h.rhe. ^^^^J^I^Z''^^'^,
Wenn in einer SAulklasse zu v.ele S*"'" ^-^'J ^^f , g. ,on A bis M
und zwar na* den AnfangsbuAstaben .hrer Fama^^^^^^^

^,^^^^„.

und von N bis Z. Und da zeigt

»'»''^f
^
,^,'^''3^;,„t„ Dies nur darum,

Hälften sofort einander
'^^''t ''^Naten in einer andren Gruppe stehen!

weil die Anfangsbudistaben ihrer Namen in emer
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Die Staaten und die Staatspolitik basieren übrigens fast

immer auf mehreren Arten von Solidaritäten oder Gemeinsam-

keiten und je naA subjektivem Dafürhalten oder je nad.

Beredinung der Nützlidikeit für einen politisdien Zwe^ wird

bald die eine, bald die andere Solidaritätskategorie von Führern

der Bewegungen als die relativ widitigere oder als die ^At.gste

ausgegeben: bald die nationale, bald die abstrakt staatliAe, bald

die religiöse, bald die rein kulturelle. Ein Fall für viele: E.n

sehr konservativer Historiker und Politiker, Niebuhr - er

starb an gebroAenem Herzen, weil die Julirevolution ges.egt

hatte - sdirieb <nad, dem Wiener Kongreß), um die Annexion

Sadisens durdi Preußen zu reditfertigen, auf Grund des Nationa-

litätsprinzips: *Die Gemeinsdiaft der Nation - durdi Stammes-

art, Sitte, Spradie, Literatur und Tradition - ist höher als d.e

Staatsverhältnisse, weldie die versAiedenen Völker emes Stammes

vereinigen oder trennen.« Offenbar bedadite er bei Anfuhrung

dieses Arguments nidit, daß dann beinahe alle Staaten Europas

sofort auseinanderfliegen und z. B. Preußen seine poImsAen

Provinzen herausgeben müßte.
*

Allerdings wirken zur ErweAung jenes Gemeinsamkeits-

gefühls sehr oft ganz äußerliAe Umstände mit: Vor allem das

Hineingeborensein in eine bestimmte Nationalität sodann d.e

bloße Gewohnheit des Zusammenlebens, die ja auA die Haupt-

saAe beim Familiengefühl ist, ferner in der SAule und im Leben

die immer wiederholte Anregung, national zu fühlen: durch Wort,

SArift, Versammlungen, Ansammlungen mit und ohne bahnen,

durA Feiern von Gedenktagen, durA Feste mit nationaler Mus.k

durA Vorträge nationaler Poesien aller Art, durA nat.onal

Sjefärbte GesAiAtssAreibung, durA der Nation eigentumhAe

Speisen oder Speisenzubereitung, sei es an WoAentagen, besonders

aber an Feiertagen.
, » c j.. k^i„.„„

Die letzterwähnte Art von ErweAung und AufreAterhaltung

des Nationalgefühls mag der nüAternen Vernunft gew.ß als

kindisA und läAerliA ersAeinen, sie ist jedoA aller Erfahrung

zufolge, von einer ganz ungewöhnliAen Wirksamkeit und der

auf diese Weise gewonnene Nationalist brauAt siA dessen n.At

allzu sehr zu sAämen, es geht in anderen Gebieten d.e s.A auf

noA viel Tieferes beziehen, auA niAt anders. Bei den pos.t.ven
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Religionen z. B. wirkt u. a. beim Volke als ein Argument und

Anlaß f^r die Sympathie und feste AnhängliAkeit an den e.genen

GUuben oft die Gewohnheit, spezielle Speisen - hier ebenfalls

besonders an Feiertagen - und besondere Formen von .hnen

^t iTen anderen Personen desselben Glaubens zu gen.eßen,

Td be onders die Kinder empfangen auf diesem Wege e.ne für

das ganze Leben festhaftende AnhängliAkeit an ihre Rel.g.on,

'-'"'^IZ^LTZr^s.. geformte und gut sAmeAende

Speise erfinden und sie durA entspreAende Propaganda be. e.ner

gS n Zahl von beisammen lebenden MensAen ejnfü^- ka-

leistet vielleiAt mehr für das nationale oder rel.g ose Gefühl

als jener der einen neuen Nationalhelden oder He.l.gen erfindet.

'eL andere, sAeinbar unwesentliAe Eigentüml Ake.t, d.e

aber von sehr siarker Wirkung auf ein GleiAartigke.ts- und

hiedurA auf das Nationalgefühl ist, bildet die Gle.Ahe.t der

tLI Viele, die stets oder lange Zeit

f^^-* jf;[-~t
<kosmopolitisAe> Kleidung trugen

^'^'^/^J^r^Z^^c^uSndZ
hrer altererbten Gewandung sehen, werden

^^ff'^ff^''^!''^Z
S^mmes- und Heimatsgefühle mehr gerührt,

f^fj-^^-f-^^:
Kunstwerke oder die wärmsten ^'^'^^^^ '^^ P'^'J^l
ganAstisAe Kraft der NationaltraAt

-ö^^J^-,^-^. f'JcS/n
als sie den aufständisAen SAotten naA der SAlaAt be. Culloden

/ Lö) de nationale TraAt bei strenger Strafe verboten, und

tVef Befspide des großen Einflusses der National.a^t au^

neuerer Zeit, besonders bei kleineren Nat.onen <z. B. Magyaren,

TsAeAen u. a.> sind ja ebenfalls wohl bekannt.

i

Aber die WiAtigkeit der nationalen TraAt und anderer

analogt EigentümliAk^iten für «^'e ^ntstejung und F.t.gun

A„ I.Mi.«faW., und ZW!,, für den nationalen Staat, nent

Su,r.end .1 Mann k«v.,, von den, nt.n .. t.nm .™.ne"

srwa..na -.|;;j",:-™ä; -trs:.
Sr'nrÄ a nnd .,* «t Ha^.«-
cr^flankcn ?ar nidit interessiert, legt er in aen ^<Ji

sur 7e gouvernement de Pologne et sur la reformat^n pro.ete

Ae im TZ .772 ersAienen, gerade auf das spezifisA Nat.onale
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das größte Gewicht und bezeigt gegenüber jedem Kosmopolitismus

sowie jeder Vereinheitlichung der Mensdiheit seine volle Anti-

^^''"'^Die Polen,« heißt es dort, »sollen sidi nidit mit anderen

Völkern versAmelzen. Sie sollen eine große Meinung von s.A

sdbst und ihrem Vaterlande haben .... lA betraAte es als

ein Glück, daß die Polen eine besondere Kleidung haben ...

Erhalten Sie sorgraltig diesen Vorteil, niemand soll anders

^''''irdie'sem Geiste, der genau der der heutigen Nationalisten

ist, spriAt siA Rousseau an vielen Stellen jener SArift aus. Er

SP iAt über Numa, der die Stadt »dieser Räuber« zu e.nem

»heiligen Orte maAte durA diese frivolen und aberglaubtsch

sAeinenden Riten, deren Effekt die Leute niAt ahnen
. . .

•«

»DurA was die Herzen bewegen, Gesetze und Vaterland zu

lieben? Wage iA es zu sagen? DurA Jugendsp.ele, durA Inst.-

utionen, di' in den Augen oberfläAliAer L-te müß.ge s.nd

die aber unbesiegbare AnhängliAkeit und teuere Gewohnhe.ten

hervorbringen.« Selbst die StiergefeAte sind ihm^reAt, er empört

siA niAt über diese furAtbare Abart sadist.sAer Grausatnke.^

denn »sie haben niAt wenig dazu beigetragen, um die Kratt

der spanisAen Nation zu erhalten«.

In allem diesen zeigt siA die OleiAgültigkeit, ja Antipathie

gegen die Forderungen einer höheren Kultur, wie auA Gle.A-

Si^keit gegen jedes Bestreben, die MensAen niAt den dumpfen,

fa verdlmcnden Betäubungen durA Unvernunft und irrationelle

SuRgestionen auszuliefern.

Als TatsaAe ist ja alles, was Rousseau h.er sag,

riAtig und stimmt ganz mit dem überein, ^^^j* ^l';"'

/''^"^r
als TatsaAen, angeführt habe. Der UntersA.ed .st ,edoA der

daß Rousseau mit ihnen einverstanden ist, iA aber s.e w.e

„tn wohl herauslesen kann, nur mit einer gewissen M.ßaAtung

und wahrem SAreAen vor so manAen sAlimmen Konsequenzen

'"^'"Ein bedeutender UntersAied zwisAen Rousseaus hier

aufgezeigtem Nationalismus gegen jenen, der seit ungefähr hundert

Ja£ eine 'so große Rolle spielt, ist jedoA, und zwar darm
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vorhanden, daß jener niAt aggressiv-politisA aufgefaßt wurde

und frei von jedem Expansionsbestreben blieb. Man kann also

mit vollem ReAte behaupten, daß das aAtzehnte Jahrhundert

auA in dieser Beziehung gesitteter und aufgeklärter als das

neunzehnte und das bisherige zwanzigste war.

•

Bei der gebildeteren Jugend und bei älteren Personen wirkt

die Vorstellung, mit längst vergangenen Generationen ,a m^

wirkliA oder vermeintliA stammverwandten Urvölkern biologisch

verwandt zu sein, sehr stark nationalisierend ein. Es .st oft rührend zu

beobaAten, wie hinsAmelzend viele ihren »organisAen« oder auA

kulturellen Zusammenhang mit Ahnen empfinden oder wen.gstens

zu empfinden glauben, letzteres ähnliA wie der Myst.ker se.ne

Einheit' oder Vereinigung mit Gott. Da ei kommt - S- -*

auf irgend einen moralisAen oder sonst kulturellen Wert d^ser

Ahnen an. Bemerkenswert ist hiebei der wesentliAe UntersA.ed

zwisAen diesen Urgefühlen und dem Ahnenkultus der Ch.nesen

uld Japaner. Denn bei diesen werden eben diese Ahnen verehrt,

beTden Urgefühlen unserer Zeit aber eigentUA ihre NaAkommen,

aL stets die lebenden Generationen, es ist also mehr e.ne

SaAe der Eitelkeit und Einbildung. Daher kommt es auA daß

die ostasiatisAe Ahnenverehrung so viel Gemütswarme bes.tz

auA für <ethisA gesinnte) Europäer und sie so gut d.e Stelle e.ner

Rehgion vertreten kann, die nationalen Urgefühle aber ,edem

Außenstehenden jedenfalls als kindisA, wenn harmlos als rührend

wl sie zu Aggression verleiten, als doppelt w.derwart.g

'"*t"'deutsAer Jüngling, der für AAilles gar kein wärmeres

Interesse hat, kann in den Siegfried der Sage oder des W a g n e

sAen Musikdramas wie verliebt sein und er l^at ernstl.A d

Vorstellung, mit ihm biologisA verwandt zu sein, ,a er hat d.e

übSugung, dieselben EigentümliAkeiten, die er unbed.ngt

i Vorzüge ansieht, wenn auA vielleiAt in viel genngerem

Grade S jener zu besitzen. So war es z. B. bei jenern ^ngen

Sorw;grr der in einer GesellsAaft von DeutsAen und Danen

mnSt;m Stolz hervorhob, er, als Norweger, stamme von

'"
Tarmrabt' gar den (eventuell vermeintliAen) Ahnen

mit süerheir besondere Vorzüge und Leistungen zusAre.ben,
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SO erreidit das Gemeinsamkeitsgefühl nodi eine besondere Ver*

Stärkung durdK die stolze Einbildung, Teil zu haben an diesen

Vorzügen^ wobei man merkwürdigerweise es sich aber nidit

einfallen läßt, audi auf die Leistungen irgend einer anderen

bestehenden Nation oder Urnation, wenigstens als Mensch,

stolz zu sein, worin sidi eben das ausgesprochene Nationalitäts*

'
gefühl gewissermaßen in Reinkultur zeigt.

Aber nur ein Mangel an Verstand kann äi der Meinung

führen, es gäbe ein »auserwähltes Volk« oder unter den Völkern

einen »auserwählten Kulturträger«. Und kommt zu diesem Mangel

an Verstand audi nodi ein Überfluß an Eitelkeit hinzu, so kann

man glauben, gerade das eigene Volk sei jener auserwählte

Kulturträger.

Während aber hier immer über »Nation« und »Nationali*

tätsprinzip und -gefühl* gesprodien wird, vermißt man wahr-

sdieinlidi eine präzise Erklärung dieser Begriffe, obwohl gewiß

jeder Leser eine genügend konkrete Vorstellung von dem sozialen

Gebilde einer Nationalität besitzt. Man sieht hier eben wieder,

wie in vielen anderen Wissensgebieten, wie relativ überflüssig

eigendidi Definitionen sind und audi, wie sdiwierig ihre Auf-

stellung ist. »Nation« ist ein soziologisdier Begrifl', man könnte

es daher noch hinnehmen, daß er sdiwer so zu definieren ist.

Es sind ja audi in der Tat »weder die Soziologen nodi die

Philosophen über den Begriff der Nation einig!«

Bagehot und nadi ihm Ruedorffer meinten, die

Nation sei eine der vielen Ersdieinungen, von denen wir wissen,

was sie sind, solange wir nidit gefragt werden, die wir aber

nidit kurz und bündig erklären können. Und der englisdie Politiker

Maine sagt, ganz genau könne niemand sagen, was das

Nationalitätsprinzip ist und gerade diese Unbestimmtheit madie

es so gefährlich.

Sollte sidi jemand über diesen Stand der Dinge verwundern

und glauben, er könne ganz gut sagen und bestimmen, was eine

Nation sei, so sei zu seiner Aufklärung folgende Stelle aus dem

1 Ich erinnere mich daran, wie einmal ein junger Arier sidi nicht wenig

stolz gebärdetc, weil »audi« James Watt ein - Knztsfizx, also sie beide aus

gleidiem Stoffe seien.
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(ausgezeichneten) Werke ^Die Nationalitätenfrage und die Sozial-

demokratie« von Otto Bauer zitiert;
^, , i -4.«.

»Ist die Nation eine Gemeinsdiaft von Mensdien gletdier

Abstammung? Aber die Italiener stammen von Etruskern, Römern,

Kelten, Germanen, Griedien und Sarazenen, d>e heutigen Fran-

zosen ;on Galliern, Römern, Briten und Germanen, die heutigen

Deutsdien von Germanen, Kelten und Slawen ab.

Ist es die Gemeinsdiaft der Spradie, die die Mensdien zu

einer Nation vereint? Aber Engländer und Iren, Dänen und

Norweger, Serben und Kroaten sprechen dieselbe Spradie und

sind darum doch nidit ein Volk. Die Juden haben keine gemein^

same Spradie und sind darum dodi eine Natic^n. •

Ist es das Bewußtsein der Zusammengehörigkeit, das die

Nation zusammensdiließt? Oder soll ^^ tiroler darum ^e^^^^

Deutsdier sein, weil er sidi der Zusammengehörigkeit mit Ost-

preußen Pommern, Thüringern und Elsäßern nie bewußt

''""wfwollen diese Fragen nodi durdi eine andere Stelle <aus

Hans Delbrücks Werk »Regierung und Volkswille.) erganzen.

Man sprici^t ja so leidithin von »Deutsdien. und »Deutsditum.

hn hemigen deutsdien Staat, in der Meinung, hier sei ^ abge.

sThen von Posen, Elsaß und Nordschleswig ^ die vollkommene

»nationale« Einheit vorhanden. Unterdessen

.sind die EIsaß^Lothringer der Abstammung nadi zum Tei

Alemannen, zum Teil Franken zum ^-t Franzosen. SamtliAe

Deutsdie am Rhein wie südlidi des Mains sind seh stark

gemisi mit Kelten, Rhätiern und anderen romanisierten Volkern

alle Gebiete östlidi der Saale und Elbe wiederum mit Slawen,

pLußen und Lithauern. Nur ein geringerer Teil des deutsdien

Volkes: Hannover, Westfalen, Braunsdiweig, Oldenburg sind

denke^so fühlen wir uns in

J^
Tat^^^^^^

Hat es den geringsten Sinn, daß Mensdien, die sidi als zuge

hör .zu irgend weldien versdiiedenen Nationen redinen und

ev ntuell uch fühlen, sidi gegenseitig die Köpfe -sdilagen?

Was wird z. B. ein fanatisdier Deutsdier aus der Rheingegend

I" wenn man ihm ^ etwa auf heraldisdiem oder einem

ander'en Wege ^ beweisen würde, seine Familie stamme von
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Kelten ab? Wie stünde er beschämt vor den »edit*deutsdien«

Männern da? Sofort würden diese ihn aus der biologisdien

Nationaleinheit hinauswerfen und, wenn der arme deutsche Kelte

erwidern wollte, es komme auf die »geistige Einheit« einer

Nationalität an und er sei in die deutsdie geistige Einheit ganz

und gar versenkt und untergetaucht, so würde ibm diese Einrede

gewiß nidits nützen. Geistige Einheit, wird es heißen, genüge

und entsdieide nidit, diese Art von Einheit kann vorgetäuscht

werden, sie könne, wenn sie ernstlidi vorhanden ist, erworben,

durdi das Milieu, durdi Studien und dergleichen angeeignet werden,

aber — geborenwerden stehe himmelhoch über erwerben! In

die Nation hinein geboren werden, sei ein tiefer, nahezu mystisdier

Prozeß, ein organisdier Prozeß/ eine geistige Akkommodation

jedodi sei nur ein oberflädilidier Vorgang. Offenbar ist diese

Ansidit genau dieselbe, derzufolge der Erbadel einen so unaus*

rottbaren Hochmut besitzt, der sidi und anderen darin zeigt, daß

das größte plebejisdie Genie einem Aristokraten selbst niederster

Stufe nidit zu imponieren vermag!

Soldie Enttäusdiungen kommen in Wirklidikeit sehr häufig

vor, und wenn man nicht gerade als Kelte demaskiert wird, dodi

umso häufiger mehr oder weniger als Deutsdi*Slawe oder als

Deutsdi^Jude oder als Englisdi*Deutscher.

Unter den einseitigen Auffassungen des Nationalitäts*

gedankens spielt jedenfalls gerade die nach der Abstammung eine

hervorragende Rolle. »Ein Volk kann nur nadi der Analogie des

Lebendigen, des Mensdien begriffen werden . . . Anorganisdi muß

jedes Ganze heißen, das durdi die Gesamtheit seiner Teile

bestimmt ist, organisch: das Ganze, das nie aus den Teilen und

dessen Teile nur aus ihm begriffen werden können ... oder

NaturzweA <ist>: ein Ganzes, dessen Teile sich zueinander wie

Mittel und Zwed^ verhalten, das also als Ganzes für alle Teile

Zwed ist und von dem aus gesehen alle Teile als Mittel

ersdieinen « <Ruedorffer>.

Mit dieser Distinktion zwischen »organisdb« und >unor*

ganisch« ist jedoch für das Verständnis der Nationalität nichts

gewonnen und umsoweniger, als die eben angeführte nähere

Erläuterung des Organischen wertlos ist. Denn die Bestimmung,
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daß »das Ganze nie aus den Teilen und dessen Te.Ie nur aus

ihn, begriffen werden können, und »von dem aus gesehen a e

Tdle s^ zueinander wie Mittel und Zwed. verhalten und alle

Te e als Mittel ersAeinen., paßt, wie im XII. Kf^ ^^j
hervorgehoben wurde, genau z. B. auA auf

f"
Gewobe oder

d^Kette einer KeltenbrüAe, auA für diese gilt die Auffassung,

daß jeder einzelne Stein (Ebstein, SAlußstein, Mi.tekte.ne> ode

fedes einzelne Glied <der Kette) als Mittel zum Zwedce des

""""Wetg" unbestimmt lautet die von Otto Bauer aufge-

stellte Definition der Nation: als »die Gesamtheit der durd.

Sd.iAsalsgemeinsd.ait zu einer Charaktergemeinsd.aft verknüpften

Mentlenl Aber aud, diese Begriffsbestimmung ersd.e,nt m.r

nicht befriedigend. »Charäktergemeinsdiaft« ist e.n v.el zu

las ischl^^Beg^ff, der Charakter einer Nation kann zu we.t oder

zu eng aufgefaßt werden und es wird immer davon abhangen

welAe EigensAaften oder Eigenheiten besonders hervorgehoben

: den und überdies sind es in vielen Fällen ganz andere D.nge

2 die Charaktergemeinsd.aft, auf denen das Nat.onalgefuhl und

^bewußtsein beruht.
. ^x^:„t ict A\^

Was aber riAtig und auA wertvoll zu se.n

f'^^^'^^^^
Behauptung Bauers, daß das Nationale, der Nat.o^^ ^ja''

veränderliA sei: das folgt ja unm.ttelbar aus dem WeAsel

historisdien Gesdiehens im Laufe der Zeiten.

Die treffendste Darlegung dessen, was im National-

eefühl im letzten Grunde steAt, ganz unabhängig von seinem

Ursp «nge, sd.eint mir jene zu sein, die der große Literatur-

MsoTkef baston Paris in einem Vortrage ^ D«-^^; ^^

Tahres ,870, also während des deutsdi^franzos.sAen Krieges,

lert eten h^tte, und seine Ideen, unter ^'-n Umstanden in

Paris ausgesprodien, zeigten, wie sehr er verdiente, "'*' ""'
f"

d gJbilLrten, sondern audi zu den S^^-tsten Geister^ de

neueren Frankreid, gezählt zu werden. Also Paris sagte im

^^^^"'tSn'lrmatielles Nebeneinanderleben einer gewissen

AnzahiMensdien, weldies durdi Gewalt bewirkt und durd.

BeriAt in der Beilage der »MünAener Allgem. Zeitung..
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Gewohnheit aufrecht erhalten wird, schafft noch keine Nation,

gibt noch kein Vaterland im wahren Sinne des Wortes.

Ebensowenig genügt dazu die Gemeinsamkeit der Interessen,,

denn diese ist überdies viel zu sehr der Gefahr der Auflösung

ausgesetzt und vermag, da sie sidi auf den Egoismus basiert,

nichts zu sdiaffen, was sie selbst einen Augenblici^ überleben

könnte. Bande ganz anderer, höherer und zarterer Natur sind

es, weldie zwisdien den Menschen diese engen und geheiligten

Beziehungen herstellen, die nur das vergrößerte Abbild der

Familiengemeinsdiaft darstellen ... Das Nationalbewußtsein

kann, obwohl einheitlich in seinen Offenbarungen, dodi ver-

schiedene Quellen haben, sich auf versdiiedene Weise ent-

wid^eln. Bald beruht es auf der Rasse, bald auf der Kultur,

bald auf der Religion, oft auch auf einer Lebensgemeinsdiaft,

weldie lange genug gedauert hat, um zur zweiten Natur zu

werden. Dieser letzte Ursprung ist sogar im Grunde der, auf

weldien die Analyse alle anderen Ursprungsarten zurüd^führt . .

.

Was aber audi die direkte Quelle des nationalen Lebens sei,-

es bekundet sich ... auf gleichartige Weise, nämlich
:
durdi die

Vaterlandsliebe. Durdi sie gerade untersdieidet sich der Orga-

nismus einer Nation gründlich von dem Medianismus eines

Empire. Eine Nation ist tatsädilich nur vorhanden, solange

sie liebt und geliebt wird. Wahrlidi, die Liebe werden Sie als

Grundlage jeder wirklichen Nationalität finden. Nur diejenigen

sind Brüder und Glieder eines und desselben Körpers, weldie

etwas gemeinschaftlidi lieben. Und die einzelnen Nationen

können redit versdiiedenartige Dinge lieben, und es ist audi

keineswegs nötig, daß ihre Liebe durdiaus vernünftig und

gerecht sei.«
-

Vielleidit sollte dieses Gemeinschaftlidie der vier von mir

oben angeführten Kollektivgefühle genauer durch »Anhänglichkeit«

als durdi »Liebe« bezeidinet werdend Denn Anhänglidikeit findet

bei allen vieren statt, Liebe aber eigentlidi nur beim Nationalitäts-

und sehr oft beim Familiengefühl. Und in der Tat kann diese

Liebe zur eigenen Nationalität, geradeso wie die gesdileditlidie

Liebe, einen Hitzegrad erreidien, der wieder bei der Pietät gegen-

1 Dann könnte audi das Heimatsgcfühl jenen vier Kolfektivgefühlen

angereiht werden.
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über dem Vaterland oder der Familie, noch kaum der Religion

gegenüber erreicht zu werden pflegt, was man allen Erfahrungen

nadi wohl behaupten kann, wenn man bei der Religion selbst die

heftigste Bigotterie und den wütendsten Fanatismus nidit mit

.Liebe« zu ihr verwechselt. Gerade in unseren Tagen, in hohem

Grade in Frankreidi und in hödistem Maße in Groß-Rußland

^ das man oberflädilicherweise als ^Rußland« bezeidinet ^ zeigt

sidi die Liebe zur eigenen Nationalität so sdired^lich in Art und

Grad, daß man auf diese Art von Liebe die Worte Turgenjews

anwenden kann: »Die Liebe ist kein Gefühl, sondern eine Krank-

heit des Geistes und des Körpers.«

Wenn wir bei jemandem irgend eines der oben ange-

führten Kollektivgefühle wahrnehmen, so ^^^^^ ""^ ^^^^
It

verführen, es als Beweis und Garantie eines ethisdien Gesamt,

diarakters anzusehen. Besonders dann nidit, wenn ,enes Gefühl

als ein überhitztes oder gar fanatisdies zutage tritt.

Am leiAtesten wird man durdi die Wahrnehmung patrio.

tisdier Gefühle getäusdit, was seinen Grund darin hat, dal) sie

sich auf die so mäditige und umfassende Institution des Staates

beziehen. Man findet in der Gesdiidite und im privaten Leben

selten einen Mensdien von fanatisdiem Patriotismus, der den

Eindrud. eines im ganzen ethisdien Menschen madit und dessen

patriotisdie Taten die Wärme einer moralisdien Natur verra^em

In dieser Beziehung wird unsere Jugend in hohem Gra^^^/^^

die Gesdiiditssdireiber des Altertums und ^^^^ Interpretation zu

unriditigen Werturteilen verleitet, und was Tedhabersdiaft am

^mSafdi^^^ Staatsgesdiäft ist, wird als Tugendaußerung

ausgegeben. Selbst als Patrioten so hodi gerühmte Manner, wie

uneranderenCoriolanus und Them istokles, traten, wenn

s^esTvom Volke gekränkt fühlten, ihrem Vaterlande entgegen,

was dodi klar beweist, daß ihre Person ihnen viel widitiger war als

^eigenes Volk. Als Alexander der Große Mazedonier,

G ieTn und Asiaten in einer großen Kultur vereinigen wot^^

unT als Julius Cäsar audi Gallier anstellen und allen

tLü Bundesgenossen das Bürger^dit .eben
^^^^^^^^^^^^

es von beiden, sie seien keine wahren Patnoten. Aber de selbe

r.to Censcrius den Plutardi und andere nidit genug

SrPa.S:nn"d' a. Muster von Tugend emporheben können

sprach den Grundsatz aus und handelte darnaA. daß der
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Sklave, nachdem von ihm so viel Arbeit wie möglidi gewonnen

wurde, vertrieben werden müsse, um zu sterben.

Und es ersdieint mir ganz am Platze, hier darauf auf*

merksam zu madien, daß weder Liebe nodi Anhänglichkeit, ja

daß persönlich ganz uninteressierte Gefühle überhaupt darum

auch sehr gute oder edle Gefühle sein müssen. Die Liebe eines

Menschen zur Natur, Kunst oder Wissensdiaft wie audi zu

Personen anderen Geschlechtes verbürgen nicht im mindesten

seinen ethischen Charakter,- und ungleidi öfter finden wir sogar

echte Begeisterung für irgend welche sogenannte Ideale als ernste

theoretische oder praktische Teilnahme an menschlichen Schicksalen.

*

Von Wichtigkeit ist es, zu wissen, daß es bei Erweckung

des nationalen Bewußtseins sowie eines nationalen Gefühls gar

nicht darauf ankommt, auf welche Weise es entsteht.

Es wurden wohl schon oben einige solche Anlässe und

Erregungsarten des Nationalgefühls angeführt, und darunter

mehrere solcher Art, auf die der Nationalist durchaus nicht

stolz zu sein braucht, die aber doch bei mangelhaften Intelligenzen

und mitunter selbst bei ausgebildeteren Geistern genügen, ihnen

warm oder sogar heiß zu machen. Die Zahl der Entstehungsarten

jenes Gefühls ist jedoch eine viel größere als die der angeführten

und es ist daher schwer, sie vollständig aufzuzählen.

So z. B. genügt es, daß in der Familienwohnung des

Knaben irgend ein bei einem Trödler gekauftes Bild hängt, von

dem der Vater oder der Erzieher behauptet, es sei das Porträt

Karls des Großen oder Barbarossas, — von denen doch

überhaupt kein Bild uns überkommen ist ^ ohne daß

also irgend eine Ähnlichkeit zwischen dem Bilde und jenen

Männern vorhanden ist. Wenn nun dem Knaben in begeisterten

Worten von den Taten Karls oder des Rotbarts, als von

Vorfahren ausgeübt, erzählt wird, dabei nur Gutes und Großes

von ihnen gesagt, alles Schlimme aber verschwiegen und dieser

Geschichtsunterricht einige Zeit fortgesetzt wird, so ist der junge

Mensch gewiß für die Nationalität jener Persönlichkeiten

gewonnen, und dabei ist als sicher anzunehmen, daß der bloße

nur in Worten bestehende Unterricht nicht entfernt so tiefe

Wurzeln im Gemüte des Knaben gefaßt hätte, wie das durdi

jenes wertlose Bild ohne alle Realität geschah.
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Es sind hauptsädiliA drei Sinne, durdi die ein National-

befühl erwed^t werden kann, ohne daß Bildung oder Vernunft

oder ein ethisdies Gefühl hiebei mitwirken.

Der Gesiditssinn : durdi wirklidie oder angeblidie Bilder

von sehr verehrten oder berühmten Männern, denen nian sich

aus bekannten oder unbekannten Gründen als ^"Seh^ng betrad^tet,

durdi Farben der Fahnen, der Kokarden und Medaillen, durj

Traditen, durdi eigentümlidie Physiognomien, die man mehr

oder weniger ausgeprägt auA selber besitzt und die man für

sehr sAön oder sehr edel anpreist, sowie durA den besonderen

völkisdien Haar* oder Bartwudis.

Der Gehörsinn: durch die als national akzeptierten

Hymnen und Melodien, überhaupt durdi den akustisdien bin*

drud^ der Sprache. c • ..

Der GeschmaAssinn : durA als national betraAtete Spesen

und mitunter auch durch so deklarierte Getränke und was m.t

ihnen zusammenhängt , so z. B. dürfte der »Samowar« der

Russen hödist wahrscheinlich ein ziemlich wichtiges Attribut des

russisAen Nationalgefühls und des damit zusammenhängenden

Behagens und Genügens bilden.

Der Geruchssinn spielt im Nationalgefuhl - so v.el ich

weiß ^ nur eine negative Rolle. Es ist mir nidit bekannt daß

ein spezifisdier GeruA zu den Vorzügen der eigenen Nat.on

oder Rasse geredmet wird, wohl aber zu den unangenehmen

Eigenschaften einer solAcn, der man niAt angehört, und .n

solAem Falle trägt der GeruAssinn niAt wenig - auf md.rek e

Weise - zum festeren ZusammensAlusse der eigenen Nations.

genossen und zur heftigeren Antipathie und Bekämpfung jener

anderen Nation oder Rasse bei. Ein sehr instruktives Be.sp.el

bieten die Vereinigten Staaten Nordamerikas, wo die Wetßen

den GeruA der SAwarzen niAt ausstehen können oc^er wollen

und daher in den Waggons der Eisenbahn» und elektr.sAen

Bahnen separierte Coupes verlangen. Dann ^"«tand m DeutsA-

fand und besonders in Preußen <und wohl auA m Sadisen) d.e

Behauptung eines unangenehmen spezifisAen GeruAes der Juden,

und im jetzigen Weltkriege die angebliAe oder faknsAe Kon-

statierung eines höAst unangenehmen und durAdrmgenden

GeruAes der Preußen, ein französisAer Militärarzt behauptete

sogar, daß er im Vorüberfahren im Aeroplan über ein preuß.sAes
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Armeekorps diesen spezifischen Preußen-Duft ganz deutlich

wahrgenommen habe. Der erste aber, der den »nationalen

Gerudi« als einen widitigen diarakteristisdien Bestandteil der

Kultur bezeidinete, war wohl Fr. v. H e 1 1 w a I d, der in seiner

>KuIturgesdiidite« den spezifischen Geruch der Juden hervor-

zuheben für nötig fand ^

Der Tastsinn spielt für das nationale Bewußtsein wohl gar

keine Rolle.

Daß nun die Wirkungen solcher anscheinend unbedeutenden

Faktoren im Hin und Her des Völkeriebens sehr stark sein

können und fast immer auch sind, kann keinem objektiven

Beobachter der menschlichen Sympathie- und Antipathiegefühle

entgehen.

Und hier ist zu dem Problem der Definition der Nationa-

lität nodi die Bemerkung am Platze, daß alle vorhandenen

Lösungsversuche in der Tat viel zu hoditrabend sind, und daß zum
Beispiel die bestechende Lösung : »aus Schicksalsgemeinschaft

erwachsende Charaktergemeinschaft« in den meisten Fällen viel

zu hoch greift. Man ist fast nie imstande, wenn man eine

bestimmte Nation im Auge hat, eine soldie ausschließliche

Charaktergemeinschaft zu finden oder unbestritten zu behaupten.

Man möge nur darauf achten, wie das Nationalitätsgefühl bei

den einzelnen Individuen entstanden ist und überdies unter-

suchen, ob die behauptete Charaktergemeinschaft bei den

Adepten, die ihr völkisches Bewußtsein zur Schau tragen,

überhaupt zu finden ist. Man wird da gewöhnlich tief

enttäuscht sein.

Viel einfadier als die Nationalität läßt sidi die Rasse

definieren, denn bei dieser handelt es sich um sichtbare gemein-

schaftliche biologische oder psychologische Eigenschaften. Bei der

Rasse spielen Kulturfaktoren und Volkssitten keine Rolle, zur

Rasse muß man »geboren sein«. .

^ Ich möchte hier an die geniale Stelle in Konrad Ferdinand Meyers
Erzählung >Gustav Adolfs Page« erinnern, wo der sdiwedisdic König in

tiefer Ersdiütterung die Nadiridit aus Stockholm bekommt, die lesuiten hätten

seinem Kinde, der nadimah'gcn genialen Königin Christine, einen Rosenkranz

aus wohlriechendem Holz geschenkt.
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Also: Ein so einflußreidier Faktor im privaten und

namentlidi im öffentlidien Leben das nationale Gefühl audi ist,

so darf man sidi dodi hiedurdi nidit imponieren und verwirren

lassen. Auf ihre Entstehung muß man aditen, dann wird klar,

daß die unsdieinbarsten Dinge oder Vorgänge die nationalen

Gefühle hervorrufen können und daß es nur die allerintelligen^

testen Mensdien sind, die ihr völkisches Bewußtsein und Aut-

treten auf ernste Betraditungen und Studien gründen. Aber em

einziges Volksfest mit Fahnen und nationalen Reden genügt,

um allen alten und besonders allen jungen Teilnehmern ein

Nationalgefühl für immer einzuprägen.

Wenn eine soldie - nämlich die eben dargelegte --

Auffassung paradox ersdieinen sollte, so denke man dodi daran,

was für unsdieinbare Details in dem Äußern oder dem Benehmen

eines Mädchens einen Mann zur Verliebtheit und oft bis zur

halben Raserei bringen können. Ein für die meisten Männer

unsiditbarer Zug um Augen oder Nase kann auf den oder

jenen die größte Anziehungskraft ausüben. Und so ist es auch

bei der Entstehung völkisdier Gefühle.

•

Nun mag man aber irgend ein Individuum des anderen

üeschleAtes nod. so sehr, ja bis zur Raserei lieben, man mag

seinen Eltern oder seinen Verwandten nod. so sehr anhangen,

niemals entsteht hiedurd, das Bedürfnis, andere Individuen ,enes

anderen Gesd>leAtes oder andere Famihen zu hassen D.e

Konsequenz des Hasses finden wir jedoA beim Nat.onal.tats^

und beim religiösen Gefühl, gegenwärtig dominiert seitdem

nämlidi das religiöse an Heftigkeit abgenommen hat, dre Mal)-

empfindung beim nationalen Gefühl. Das ist noA niAt lange

17 denn >>noA die erste Hälfte des XVIII. Jahrhunderts hat

Nationalbewußtsein <namentlid. unprovoziertes), kaum gekannt«,

und »seitdem ist der Nationalismus die größte bewegende

Kraft der gesdiiditliAen Welt überhaupt« <L a m p r e A t>, und

selbst »das Wort «Nationalität' sAeint nkht weit über den

Anfang des XIX. Jahrhunderts zurüAzureiAen« (K.rAhott).

NaAdem der nationale Trieb siA den poI.t.sAen

ZusammensAluß der Nationsgenossen zum Ziele gesetzt und

oft auA erreiAt hatte, entwiAelte er siA in der neuesten Ze.t

• 313



If I !

'^'

tu

Jl

ü I

i

jedoch immer mehr in aggressiver Riditung, und gegenwärtig

wird, wenn vom Nationalgefühl gesprodien wird, immer diese

Seite seiner Entwicklung und fast gar nie der ^ eben fehlende —
Fortsdiritt in seiner inneren Veredlung hervorgehoben. In allen

Enunziationen nationaler Kategorie merkt man sogar eigendidi

gar wenig von Liebe zur eigenen Nation, hingegen sehr viel

von Gegnersdiaft gegen andere,- und selbst, wenn die

Sympathie oder Begeisterung für sein Volk zum Ausdruck

kommt, so merkt der erfahrene Beobaditer fast immer die zwar

unausgesprodiene, aber den Zuhörern <oder Lesern) ganz gut

verständlidie Anspielung und sogar Drohung an die Adresse

irgend einer fremden Nation.

Es wird in den Betraditungen über Nationalismus als selbst*

verständlich ausgesprochen, daß er nach »Weltmacht und Vorherr*

Schaft« strebt, und daß »der Idee nach jedes Volk wadiscn, sich

ausdehnen, herrschen und ohne Ende unterwerfen will«. Aber

das wird nicht nur als Tatsadie hingestellt, sondern meistens auch

gebilligt. »Traurig die Nation,« heißt es in dem Werk »Grund*

Züge der Weltpolitik« von J. J.
Ruedorffer, »die nicht mehr

glaubt, daß an ihrem Wesen die Welt genesen werde.«

Das ist eine zutage liegende Anpreisung ewiger Kultur*

kriege und genau dasselbe inhumane Streben, wie seinerzeit die

gewalttätigen Methoden der Ausbreitung des Christentums, um
allen Menschen die Seligkeit zu verschaffen.

Wenn man nun bedenkt, wie, durch welche minutiöse

Umstände meistenteils das Nationalbewußtsein entsteht, und daß

ferner die von den Höchstgebildeten hervorgehobenen und in

glänzendstes Licht gestellten Eigenschaften ihrer Nation niemals

einen allgemeinen und objektiven Wert repräsentieren, sondern

nur Geschmadissache bleiben müssen, so findet man in dem

Ausspruch Herders »Unter allen Stolzen ist der auf seine

Nation Stolze der größte Dummkopf« — durchaus keine Über*

treibung.

Man möge doch aufhören, das Solidaritätsgefühl oder das

Gemeinsamkeitsgefühl als solches für etwas Ethisches auszugeben.

Es fragt sich immer nur, was man damit macht. Schon die

Uniform der Soldaten, der Beamten, der Veteranen, der Feuer*
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wehrleute, der Türsteher, der Briefträger kann ganz a'-n °hne

alle Nebenvorstellungen, unter ihnen sAon em Gefühl der

Solidarität hervorrufen, und diese Art von Gememsamke.ts-

Empfindung äußert siA sdinell gegen Außenstehende, wo es nur

STr angeht, mindestens durA hoAmütiges oder grobes Verhalten.

Und, ohne alle Uniformen, genügt ein etwas häufigeres Zusammen,

sein z. B. in einem Kegelklub, als Stammgaste an emem

WirtshaustisA, als Teilnehmer an Landpartien um So .dar. ats

gefühle zu entwiAeln. Allerdings arten alle diese n.At entfernt

so aus wie jenes einer nationalen Solidarität.

Man lernt die mensAlidie Natur von einer ganz seltsamen

Seite kennen, wenn man soldie sAeinbar unbedeutende TatsaAen

sowohl an siA als naA ihren
^f^!^''^'^^'^Z'^Z::7:t

überdenkt. Hier noA einige solAe TatsaAen, die lA dem Werke

;-on sTr H. S. Maine »Die volkstümliAe Regierung^ entnehme

.Von den amerikanisAen Wilden heißt es, daß sie ubei

den halben Kontinent ziehen, bloß um jenen '« K^^-P^;

beizustehen, die dasselbe AbzeiAen tragen wie s^ Zwei

irisAe Parteien, die siA im ganzen La"de die Kopfe wund

Alu.en, sollen aus einem Streite über die F^rbe -ner K"^^

entstanden sein. Im Süden Indiens «"<»-
^--f-/ J^ ^

Aufläufe statt, weil zwei Parteien im Felde stehen, die weiter

niA voneinander wissen, als daß sie die Parteien der rechten

oder der linken Hand sind. Es gibt Leute, die aus Üb -

zeueung Torys oder Whigs sind, aber viele tausend Wahler

Smmfn für'gelb, blau oder purpur,

^^f^^j;^
Volksredner sie dazu ermuntert. Em Prediger verheb einer

Anzahl ganz gewöhnliAer Frömmler Bedeutung, indem er

i bewo? Uniform zu tragen und siA eine Armee zu nennen.

Und ein Mann begründet den Erfolg einer Enthaltsannkeits-

"elsÄaf. indem \r die Mitglieder beredete, öffentliA und

immer ein blaues BändAen zu tragen.«

WelAen traurigen, "iederdrüAenden Eindruck maAt«

auf einen der AAtung vor jeder mensAÜAen Ind.v.dua .tat

sitzt wenn er eine MensAenmenge wie eine unvernünftige

Herde ihr nationales Lied anstimmen hört, in dem sie ihre

eigene Nationalität über alle anderen hoApre.st - ohne zu
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wissen warum? Wird nicht jeder denkende Mensdi, jeder, der
etwas auf seine Würde hält, sich sdiämen, mitzusingen? Es ist

unvorstellbar, daß ein Montaigne, ein Spinoza, Leibniz,
ein Kant, ein Goethe, ein Schiller bei einem solchen
Chor mittun würden,- der bloße Gedanke daran erweckt die
widerlidisten Empfindungen. Es ist damit so, wie wenn man
einem freien gebildeten Geist zumuten würde, einen Drehtanz
der Mawlawi-Derwisdie mitzumadien >hei den Tönen der
Flöte, wobei sie leise den Namen Gottes ausspredien zum
Zwecke der Weltentrüdung, indem sie durdi ein reihiges, gleidi-

mäßiges Drehen das harmonisdie Kreisen der Sphären im All
um den ewigen Pol symbohsieren« — vielleidit ist jener Gesang
noch etwas Dümmeres!

Man bedenke doch: Jeder nationale <oder patriotisdie)

Gesang wirkt auf die Masse wie eine Art von Argument und
stärkt die Überzeugung, daß »wir« im Redite sind, daß »unsere«
Sadie die edlere ist, gegenüber einer anderen Nation oder einem
anderen Staat. Nun aber singt diese andere Nation oder dieser
andere Staat auch und audi diese sind durdi ihre Melodie
ebenso überzeugt, daß ihre Sadie die gereditere unxl edlere sei.

Dabei haben alle diese Melodien keinerlei Zusammenhang mit
diesen Sachen. Denkt man sich nun die beiden Melodien
vertausdit, so wirken sie nodi immer geradeso überzeugend auf
das Gemüt jeder Partei wie früher. Und auf diese Weise
würde auch die Marseillaise die Deutsdinationalen begeistern
und die Melodie von »Deutsdiland, Deutsdiland über alles« die

Franzosen, geradeso wie es bis heute der umgekehrte Gesang
imstande war. Welche Torheit in diesem allen!

Andererseits ist so ein Massengesang, wenn er eben einen
Inhalt besitzt und nidit bloßes musikalisdies Vergnügen zum
Zweci^e hat, also eine Art politischer Programmusik repräsentiert,

und wenn man diesen Gesang als Naturforsdier betrachtet, ein

hödist merkwürdiger Vorgang, sei es nun ein nationaler oder
patriotisdier oder ein kirchlicher <Gemeinde*> Gesang. Wir sehen
hier vor uns einen Mensdienhaufen sidi. in bestimmter —
akustisdier — Art einheitlidi betätigen und dabei irgend einer

gärenden Kraft einer gemeinsamen Empfindung sidi hingeben,
die bei der leisesten Veranlassung bereit ist, sidi in brutaler

Weise Luft zu madien. Kaum jemals ^ und das ist das
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Merkwürdige dabei - entfaltet sidi diese durdi Kollektivität

erhitzte Stimmung in der Riditung auf Güte oder audi nur auf

Gutmütigkeit.

In soldien Augenblidven verhält sidi eine singende Masse

wie ein seltsames großes Tier, das einen besonderen Ton von

sich gibt, ungefähr wie der Dradiehafner in Wagners »Siegfried«.

Oder riditiger: Da die singende Menge kein Zentralorgan

besitzt, so dürfte die passende Analogie derselben die mit einem

Bienenschwarm sein, der als Traube von aneinander haftenden

Individuen ersdieint, und die gegenseitige Haftung besteht eben

in dem gemeinsamen Gesang und dessen alles andere Denken

und Wollen beherrsdiender Ausschließlidikeit. Aber man darf

dieser Mensdientraube ebensowenig zu nahe kommen wie

einem Bienenschwarm ! Der unbedeutendste Anlaß kann genügen,

um diesen Haufen bis zum Totsdilagen mensdilidier Individuen

emporzuwirbeln. Man denke nur an eine in der Kirdie

versammelte, in wirklidier Andacht versunkene und singende

Gemeinde oder an eine Prozession von Wallfahrern,- wenn da

jemand ausrufen würde: »Ein Ketzer ist unter uns« oder:

:.Jener Mann hat uns verhöhnt,« so ist es um diese beiden

geschehen.

Vom Standpunkt dieser Auffassung aus kann man zum

Beispiel die Kunst Ridiard W a g n e r s nur bewundern, mit der

er den Pilgerdior in »Tannhäuser« und den Marsch der Graals-

ritter im »Parsifal« ausstattete,- denn in deudidister Weise und

ganz unverkennbar tritt aus diesen beiden Kompositionen das

zugleidi Verdummende und Brutalisierende der ganzen zugrunde

liegenden Institution hervor, natürlidi ^ und das ist das

Geniale dabei - gleidizeitig die Sdiönheit der Melodie.

Und genau so ist es bei fast allen wirklidien Massen-

gesängen, sie sind verdummend, verrohend und sdiön.

Wenn man bei soldien singenden Volksversammlungen den

Mensdicn in ihr Inneres hineinbliden könnte, so würde man mit

Staunen gewahr werden, auf weldien dürftigen Gedanken, und

Gefühlselementen sidi die so lärmende Aufregung aufbaut.

Und dodi können solche Szenen mitunter für das oftent-

lidie Leben von nidit geringer Bedeutung werden! In soldien

317

'4il



A. pr sei noch so ungebildet,

brutaler Energie. «

j WT-^jco äußert sich das nationale

In einer weniger lärmenden
^^''^J''l"y,,^,r.i,nU\t des

Gemeinsamkeitsgefühl,
wenn «

^j^ ^.^ ß.hagen erweAende

Volkes erstreit, dann tntt ^f^^^ ^ Q^fi^ der Pietät hervor

und mehr erwärmettde als
"^^'j;"g^„,^er hat oft die weitest-

und gerade diese stille Bewegung der Uemi
^^ .^^

:.ageLen Folgen für das ^o^^eLeb^^^^ ^^^^ ^^^^^

dieser Altertümelei der Masse ^.^^^ vergangenen

Nationen mit ""«f°Pf''*t' Ihän/en daß sie ungeahme Kräfte

Existenz. p- denken. Aber das hervor-

Man kann hiebei an d.e ^^^^\,^ „3„ es seit Jahr-

nagendste Beispiel bietet

-^^ff^S^^^ten konnte. Denn von

hunderten bis zum
^»^"«f

^" /S^ '3°
, daß die große Solidität

England kann man wohl -:^^^^'^,,,^ das Fehlen großer

in der Entwicklung semes Verfas^""?'
.^ ^^^ ^^„^,,„

tumultuarisAer Episoden '"

3, ^ jXtümelei zu danken ist.

Zeit hauptsäAlid, seiner beharrhchen Alt
„^^^^nd^en

Die „od, heute geltende Gewohnhe« bet

^^^ ^^^

Situationen und Aufzügen d.e alte«
^_^ ^^^^^ ^

PerüAen zu benützen, d.e F^^^^^X^^,^ jies alles verknüpft

die Attribute des
.fP-*- ;-^Uger als alles, was die

die Gegenwart m^ der Vergang ^^^ immer für

größte politisd,e We.she.t
^"f^J^^^^^Uung

etabliert werden,

lortsAriUe in der O^s.m^^oA.V^
„.^ ^,3 „^ikale Neuerung,

stets ersd.einens.e als FortseUU.g^ .^ politisAen Leben

und so entsteht e.n SJ-" J°J ^ ^ y^i^ versd>luAt das Neue

und das - sonst v.elled.t ren.tente
^.^ .Konservativen«,

„it befriedigten
Gurgeltonen. Njrg

,„den Formen

denen man am
"^f^"J'^VMe^de niAt ein und Weihen

rri;^::?rL!t;niiÄueru. ihnen zu s.aden droht,

denn sie wissen es am besten, wie nüditern ihre Gesinnungs*

genossen in der »Vergangenheit« stets gewesen waren.

Das was hier behauptet wurde, findet man in vollkommenster

Weise bestätigt, wenn man die Vorgänge während der söge*

nannten »glorreichen Revolution« von 1688 betrachtet,- in einigen

wenigen Sätzen seien sie durch Benützung von Macaulays
englischer Gesciiichte gekennzeichnet:

»So wie unsere Revolution ein Kampf um alte Rechte

war, so wurde sie auch mit der größten Rücksicht auf alte

Formen gemacht. Fast in jedem Wort und jeder Handlung

läßt sidi die große Ehrfurdit vor der Vergangenheit erkennen.

Die Stände des Reidies erwägen die Sadie in den alten Sälen,

nach den alten Regeln . . . Die Reden bilden zu denen der

Revolutionäre aller anderen Länder einen fast lädierlidien Gegen*

satz. Beide englische Parteien kamen überein, die alten kon*

stitutionellen Überlieferungen des Staates mit der feierlichsten

Achtung zu behandeln. Da man ihnen sagte, daß die Krone

bei einer Vakanz sogleich auf den nädisten Erben übergehen

müsse, antworteten sie, nach englischem Recht habe ein Lebender

keinen Erben. Als man ihnen sagte, es gäbe keinen Präzedenz-

fall, daß der Thron für unbesetzt erklärt worden sei, brachten

sie aus den Sdiriften im Tower eine Pergamentrolle hervor,

fast dreihundert Jahre alt, auf der in sonderbaren Zeichen und

barbarischem Latein geschrieben stand, wie die Stände des

Reidies einen treulosen und tyrannisdien Plantagenet des Thrones

verlustig erklärten. Als dann endlidi der Streit beigelegt war,

wurden die neuen Herrscher nach alter Art und Weise aus*

gerufen. All der phantastisdie Pomp der Herolde war da,

Clarencieux und Norroy, Portcullis und Rouge Dragon, die

Trompeten, die Banner, die sonderbaren Röcke mit eingestiditen

Löwen und Lilien. Der Titel »König von Frankreich«, den

der Sieger von Cressy sich beigelegt, wurde im königlichen

Titel nicht ausgelassen.«

Wie man sieht: lauter Nichtse und nichts als Niditse, und

doch weldie Bedeutung und welche Folgen haben soldie Niditse

in der Welt!

Es ist nicht richtig, daß, wie Rousseau es im »Gesell*

schaftsvertrag« ausspricht, Patriotismus und Humanität zwei
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das andere Gefühl n.At ""bed.ng
f„^ ^^^, Hand=

druck zu bnngen und zur a z.gen
^^^ ^^^ ^^^^

lungen zunehmen. lA l'^"" "'"^

'f
"

,f
. . kultiviert und rühmt,

Nationalität, sein
^^«.^f^j'th^rige anderer Nationali-

aberesselbstverstandUfindet da^
^^^^ ^^^^

täten das m,t sle-d^em ReAt tun
^^^ ^^^^^.^^

es niAt das e.gene Volk sAad gt
Nationalitäten

Interesse -^^-^^
f>;j;l';3j^ G eilzeitigkeit derEmpfin«

beweist. Allerdings ist für eme so me
fortgesAritten,

düngen unsere
^-l^^^^f'^:^,:^^^,^^ J ,^s^^^^'

nur AusnahmsmensAen oder
^^JT^^JP^^j^j ,

,;,, ^^ namentüA
liAen EntwiAlung zeigen e.ne ^° ^^ ^^^^^^^^^^ ^^,,,,,,,„. !„,

kommt es gar n At auf

^J
J^^

^ ^^^ g^^. bei den

:2nÄnr:%eto„?:ttunter s/hoA stellen mag, wie

- ^Ib^°Ä mir ^ und es -^ -^i^^-^:
„,anAem anderen ebenso

^^^^'J^^ Kosmopoliten auf

p.ononzier.e
^-'-t^matn nT^^^^^^

'-
einen gesitteten ^ensAen maAen p

^^^^^^^ ^^

lA meine, wenn w.r an bekannte g
^^^.^^^^^^

maAen die Pannationalen den EmdruA des n

Kultivierteren gegenüber ^e" Nat.o"^^^^^^^^
;,,,,,Montaigne,

Man vergleiAez.B. Eur.p.des,
ivi

^^^^^^^^

bereitsAaft (natürllA nur in Wort und SAr.tt) entgege

-V

erstcrcn aber : Ruhe, Vornehmheit, unbedingte Güte oder Sanft-

mut und Aditung »alles dessen, was Mensdienantlitz trägt.«

Die Antipathie gegenüber dem Kosmopolitismus geht

manchmal ins Komisdie über. Mitunter hat man förmlidi Furdit

sogar davor, daß, wenn alle Mensdien einen Staat oder eine

einzige Nation bilden, sie alle — dieselbe Kleidung, etwa den

Frack tragen, und so gegenüber den nationalen Traditen als

eine unbunte, gleidiförmige Menschenmasse ersdieinen müßten!

Treitsdike spridit in seiner Abhandlung über die »Freiheit«

von einem »kosmopolitisdien Urbrei«. Da er aber nidits sehnlidier

herbeiwünschte, als daß Deutsdiland ein einheitlidier Staat bleibt

und womöglidi sidi audi nodi vergrößert, so ist er mit einem

Brei von seinerzeit fünfzig <jetzt nahezu aditundsedizig) Millionen

Bewohnern ganz zufrieden. Idi finde jedodi keinen merkbaren

Untersdiied darin, ob siebzig oder ob tausend Millionen Mensdien

eine Gesamtheit bilden,- jede größere Nation repräsentiert eben

einen größeren oder kleineren - Urbrei. Abgesehen davon, daß

in jeder etwa zahlreidieren Kollektivität sidi stets mehrere Arten

von Solidarität vorfinden, wie z. B. jene der Gemeinsamkeit in

politisdier, nationaler, religiöser, wissensdiaftlidier, künstlerisdier

und anderer Beziehung,- für Buntheit ist also immer genügend

gesorgt.
^

Aber es ist andererseits auch gar nidit wünsdienswert, daß

die Versdiiedenheit der Nationalitäten und ihrer Kulturen aufhöre.

Audi der Kosmopolit erfreut sidi an der Mannigfaltigkeit

der Völker und überdies kann sehr oft eine Nation von der

anderen lernen.

Goethe wollte von einer Absdiließung gegen die fremden

Kulturen nidits wissen, ein Nationalhaß lag ihm völlig fern.

»Es gibt eine Stufe, wo er ganz versdiwindet und wo

man gewissermaßen über den Nationen steht . . .
Diese Kultur>-

stufe war meiner Natur gemäß« <i830 zu Ed^ermann).

Jedodi ebensowenig dadite er an eine Aufhebung der Nationali-

täten oder an ein gemeinsames Geistesleben der Völker . .
.

»Jede Nation hat Eigentümlidikeiten, wodurdi sie von den

anderen untersdiieden wird, und diese sind es audi, wodurdi
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die Nationen sidi untereinander getrennt, sidi angezogen oder

abgestoßen fühlen.«

Was er — namentlidi von der Weltliteratur ^ verlangte,

war ein gegenseitiges Kennen und Beaditen, davon erwartete er

audi das Versdiwinden aller Vorurteile.

Es handelt sidi nur um Ausmerzung der Auswüdise des

Nationalbewußtseins, wie wir sie namentlidi in neuerer Zeit und

ganz besonders in unseren Tagen, während des Weltkrieges,

erlebt haben.

Von versdiiedenen Seiten wird <Ende 1915) behauptet, die

»gesdiiditlidie Stunde der Nationalitätsidee ist im Ablaufen.«

Heinz Potthoff sdireibt:

»Die Ereignisse der Gegenwart bedeuten das Ende des

Rassegedankens und des Nationalitätengcdankens als Staaten^

bildender Kraft . . . Audi bei uns in Deutsdiland muß das

»Völkisdie« eine Absdiwädiung erfahren . . . Über das »Völkisdie«

siegt das »Staatlidie«. Man versudit, diese Ansiditen durdi die

Tatsadie zu unterstützen, daß »B i s m a r ck selbst mit der

nationalen Idee sdiledithin sidi niemals identifiziert, vielmehr

im Widersprudi zu ihr sidi entwidelt hat . . .« »Denn höher

als die von der politisdien Form losgelöste und über sie

hinausstrebende Idee der Nation stand B i s m a r d^ die Idee

des Staates, die historisdi begründete und formierte, im Kampf

gewonnene Madit.«

Diese Hereinziehung der Ansiditen B i s m a r d^ s ersdieint

mir, angesidits der Erfahrungen des Weltkrieges und einer

nüditernen Beobaditung aller Verhältnisse nutzlos,- idi glaube,

die gesdiiditlidie ^ und damit die in den meisten Fällen unheil-^

bringende — Rolle der Nationalstaatsidee ist nodi durdiaus nidit

ausgespielt. Als politisdies Hetzmittel wird sie vielleidit nodi

lange nidit zu wirken aufhören. Andererseits sahen wir ^ und

sehen wir jetzt nodi — das Nationalitätsprinzip während des

Weltkrieges sehr lebendig,- es sei nur an die Italiener, die Polen,

die Rumänen, die Slawenstämme in Österreidi erinnert,- und in

Rußland gärte es in der Ukraine und in Finnland.

Daß B i s m a r dv die Staatsidee über die nationale stellte,

st bei seinem Naturell sehr erklärlidi ,- denn nur in der Kategorie

des Staatsverbandes und nidit entfernt in jener des National-
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Verbandes konnte er -- angesidits der durdieinander vermisditen

Nationalitäten — jene Bestimmtheit und Klarheit finden, die zur

Regierung und zur Diplomatie so nützlidi sind.

Aus den versdiied .nen Entstehungsweisen des nationalen

Gefühls ersieht man, daß es gar keinen Keim von Haß gegen

andere Nationen in sidi trägt und als soldies keine Veranlassung

zur Zwietradit bietet, sondern nur zu Aussdireitungen miß-

braucht werden kann.

Durdi diese auf große Mensdienmassen sidi erstredende

Einheitsempfindung ist es ermöglidit, sidi innerhalb ihrer

sozusagen warm und behaglidi zu fühlen, wie in einer geheizten

Stube innerhalb einer kalten Welt. Und es ist durdiaus nidit

möglidi zu beweisen, daß diese Empfindung von irgend einer

anderen, z. B. dem Staatsgefühl im HegeUTreitsdike'sdien Sinne

oder dem religiösen Gefühl oder dem Familiengefühl der

Chinesen an Innigkeit übertroffen wird. Das sei zugegeben und

audi der günstige Einfluß eines warmen nationalen Gefühls

auf eine eigentümlidie Entwidlung der Kunst und Literatur

anerkannt,- dennodi steht es fest, daß es in neuerer Zeit

viel mehr Zwist und Kriege veranlaßt, als es Gutes oder

Sdiönes gebradit hat,- und es ist bemerkenswert, daß der

sdiädlidie Einfluß des Nationalgefühls besonders hervor-

getreten ist, seitdem es nidit ein naives geblieben ist, sondern

unaufhörlidien Analysen, Reflexionen und afterwissensdiaftlidien

Untersudiungen unterworfen wurde.

Und was hier vom Nationalitätsgefühl gesagt ist, gilt in

gleidier Weise von dem ihm sehr nahestehenden oder oft

identisdien Rassengefühl und Rassenbewußtsein, bei dem es sidi

nidit um sogenannte kulturelle, sondern um biologisdie Gemein-

sdiaft handelt/ beide Gefühle wurden in unseren Tagen aus der

wissensdiaftlidien und künstlerisdien Sphäre in das politisdie

Gebiet hinübergeleitet und haben seitdem sehr dazu beigetragen,

unsere Gesittung zu korrumpieren.

Seinerzeit ging es ja geradeso mit der Religion, die jetzt

von dem Nationalgefühl in Beziehung auf Stiftung von Unfrieden

abgelöst wurde. Und es ist ja audi möglidi, daß dieses ebenfalls

entweder sidi verlieren oder seinen bösartigen Charakter abstreifen
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wird/ dann würde also diese moderne Quelle von Kriegen aus

der zukünftigen Kulturgesdiidite ausbleiben.

Wer kann aber wissen, ob nidit ein neues Gefühl, ein

neues »IdeaU an seine Stelle treten wird? Wenn man zum

Beispiel an die heftigen Kämpfe denkt, die sdion öfters nidit

nur in den Sdiriften, sondern audi im privaten Leben des

gebildeten Teiles der Gesellsdiaft wüteten, wenn neue Kunst*

werke und Künstler auftauditen, die dem Hergebraditen wider*

spradien, so könnte man fast versudit sein, zu befürditen, es

werde einmal audi wahrhafte )^Kunstkriege« geben. Hat doch

neulidi ein deutsdier Musiker, wie wir oben erwähnten, die

Ansidit ausgesprodien, durdi den Import fremder Kompositionen

werde »das deutsdie Ansehen aufs Spiel gesetzt« und diese

Ausländerei habe »mit auf den Ausbrudi des Krieges hingetrieben«.

Es braudite nur diese Auffassung von einer größeren Anzahl

von SAriftstellern aufgenommen und auf das Konzertpublikum

beharrlidi eingewirkt zu werden, so würde es vielleidit nidit

lange dauern und man hätte einen kleinen Bürgerkrieg vor sidi,

vielleidit ohne Kanonen, aber mit veritabeln Sdilägereien,- denn

viele Mensdien würden ganz überzeugt sein, daß wirklidi

fremde Musikstüde »Kriege zum Ausbrudi bringen« und das

Ansehen ihres eigenen Volkes ^auh Spiel setzen«. Wer das für

undenkbar hält, der denke nur an das weise Wort von Fontenelle:

Wenn ein halbes Dutzend rühriger und intelligenter Personen

die Behauptung vertreten und propagieren würde, daß die Sonne

am hellen Mittag nidit sdieine, so sei zu wetten, daß bald die

ganze Nation es glauben werde. Wenn das nun für den Sonnen-

sdiein gelingt, wie erst, wenn in Aussidit steht, der angeborenen

Brutalität Luft zu madien!
^

Nadidem hier von dem Nationalgefühl in aller Objektivität

gesprodien wurde, will idi mir aber nidit versagen, ihm nodimals

das pannationale Gefühl gegenüberzustellen, und um nidit von

meinem eigentlidien Thema zu sehr abzusdiweifen, nidits tun,

als einen kurzen Satz von Montaigne anführen:

»Nidit weil es Sokrates gesagt hat, sondern weil es in

Wahrheit meine Sinnesart ist, vielleidit nidit ganz ohne Sdiwärmerei,

adite idi alle Mensdien für meine Mitbürger, und umarme einen

Polen so innig wie einen Franzosen, indem idi dieses National-
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band dem großen und allgemeinen Bande der Mensdiheit nadi*

setze. Idi halte gar nidit meinen Himmel für den blauesten.«

Audi hier ist Gefühl, audi hier ist Wärme vorhanden,

weldie hohe Gesittung und weldie Bürgsdiaft für Friede und

Eintradit ist aber damit verbunden!

Besonders in unseren Tagen spradien viele Deutsdie gerne

den Satz aus: »An deutsdiem Wesen — soll die Welt

genesen.« Vor weldiem Zukunftsbild ^ es mag nun wahr oder

falsdi sein — die anderen Völker sdiaudern! Und der Kolonial-

Publizist Paul Rohrbach sdirieb: »Siegen wir in Kraftfülle,

so sind wir es, die imstande sind, den Inhalt unseres Volks-

gedankens in jene wartenden Gebiete Orient, Afrika, Ostasien)

einströmen zu lassen.«

Andererseits behauptet aber Dostojewski, Rußland, das

heißt seine »Reditgläubigkeit«, sei bestimmt, den Orient zu erlösen.

Wie wird nun die Sadie werden? Ist Dostoj ewski, ist

Rohrbach der wahre Prophet?

Es gibt nodi einen viel früheren Nationalisten, der ebenfalls

in seiner Nation den Gipfel alles Guten und Sdiönen findet und

ganz Europa gerade durdi sie beglüdcen will. Im Jahre 1844

ersdiien nämlidi eine Sdirift von J.
Kollar, des Titels »Über

die literarisdie Wediselseitigkeit der slawisdien Nation«. Da

heißt es:
u^ e j

»Bei den anderen Völkern Europas sind der Kopf und

das Herz getrennt, der Slawe denkt und fühlt zugleidi,- im

Tempel der Slawa küßten sidi diese beiden Genien der

Mensdiheit und aus ihrer Ehe wird hofFentlidi für die ganze

geistige Zukunft ein neues vollkommeneres Leben geboren,

in weldiem sidi das Ideal der Mensdiheit in möglidister

Vollständigkeit verwirklidien wird. Die Slawen sollen die

Antike und das Mittelalter versöhnen, die beiden bisher

getrennten Kulturelemente in ihr nationales Leben aufnehmen

und durdi ihre Fortbildung für das Mensdiengesdiledit eine

neue Epodie begründen. Die Slawen haben sidi gezählt und

gefunden, daß sie in Europa die zahlreidisten sind,, diese

Beredinung hat sie von ihrer Kraft in Kenntnis gesetzt.«

Überdies »offenbaren die geistigen Anlagen der Slawen die
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größte Vielseitigkeit, ihre Sprache vereinigt alle Vorzuge der

alten und neueren Spradien, die Religion der Mehrzahl

derselben sdiwebt in der Mitte zwisdien der katholischen und

cvangelisdien, weldie beide dem Volksgeiste eine einseitige

Riditung geben usw.«
, rr fi 4.

In derselben Zeit, in die die Publikation der Kollarsdien

Schrift zugunsten der Slawen fällt, spradi ähnlich für die

Maeyaren Franz Pulszky, ein intimer Freund Kos suths:

.Ungarn fet ausersehen, die antike Freiheit auf Erden zu

verewgoi«.^^^^
idi nidit die geringste Absidit, dem Selbstlob

aller dieser Nationalitäten entgegenzutreten, hier handelt es sich

um etwas weit widitigeres als um die Analyse und Kritik

solcher Ansiditen. Diese Selbstverliebtheiten nationaler Wort-

führer mag man mit Lädieln und gleidimütiger Toleranz beobaditen,

aber- Zu weldiem Unheil in der Welt führten diese Bestrebungen

die eigene Nation oder Rasse immer mehr nidit nur kulturell

emporzuheben, sondern ihr deswegen eine künftige Hegemonie

über die anderen zu prophezeien und audi in der praktisdien

Politik anzustreben!
. ir -

Diese Hegemonie-Krankheit bringt uns den ewigen Krieg.

Dostojewski sagt uns, die russisdie Reditgläubigkeit

sei allein das wahre Christentum, auA Pobedonoszew

behauptet, daß weder Katholizismus nodi Protestantismus sich

mit dem orthodoxen Glauben vergleidien lassen, K o 1
1
a r halt

eine in »der Mitte zwisdien Katholizismus und Protestantismus

schwebende Religion der Mehrzahl der Slawen« für die allein

richtige was aber Pobedonoszew gewiß nidit zugeben konnte.

Damit vergleidie man die apologetisdien Sdiriften der Vertreter

der katholischen und der protestantisdien Kirchen und noch

weiter die begeisterten Schilderungen der Vorzüge der eigenen

Nationalitäten überhaupt. Alle wollen Propaganda machen, aber

nicht nur in geistiger Beziehung und mit geistigen, sondern mit

ganz derben politischen und, in letzter Beziehung, mit militärischen

Mitteln.

Und da behauptet Dostojewski, ähnlidi wie in unseren

Tagen Ruedorf fer <in seinem Werke »Grundzüge der Welt-

politik«): »Traurig die Nation, die nidit mehr glaubt, daß an

ihrem Wesen die Welt genesen werde.«
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Beide sprechen von dem natürlidien Expansionszwang der

Nationen, d. h. der Nationalitäten, man nennt ihn sogar, wie

das gerne gesdiieht, um ihm eine höhere Weihe zu geben, einen

»organisdien« Drang. Nun war das allerdings bisher der Fall,

aber nidits spridit dafür, daß das immer so sein würde und

müsse,- man hat sdion so vieles für »natürlidi« gehalten, was

jetzt überhaupt nicht mehr vorhanden ist! Und überdies verhielt

sidi die Sache audi nidit so, daß die Nationen aus sidi selbst,

in ihrer Masse und spontan Expansionsdrang besaßen, sondern

es waren und sind immer einige, sogar nur wenige Geschidits-

forscher und politisierende Ethnologen oder bloße ehrgeizige

Sdireier, die den Zündstoff in die Massen hineinwarfen, uod

die Massen glaubten sdiließlidi, jener Drang wäre aus ihrem

eigenen Wesen entstanden.

Daher ersdieint mir die Ausdrudsweise Rankes nidit

beredhtigt, wenn er in seiner Abhandlung »Die großen Mädite«

sagt: »Das Nationalbewußtsein eines großen Volkes fordert eine

angemessene Stellung in Europa. Die auswärtigen Verhältnisse

bilden ein Reidi nidit der Konvenienz, sondern der wesentlidien

Madit. Eine jede Nation wird es empfinden, wenn sie sich nidit

an der gebührenden Stelle erblid^t.« Aber eine »Nation«, die

derlei aus sidi selbst heraus wie ihrer Natur zufolge empfindet,

gibt es nidit,. es ist immer eine gewisse Gruppe intelligenter,

verantwortungsloser Politiker, die ohne eine »angemessene Stellung

in Europa« nidit glauben leben zu können und die dann größere

Massen mit ihrer Agitation betäuben. Man frage dodi Männer

wie Kant oder Goethe, ob sie eine angemessene Stellung

für Deutschland für notwendig halten, das erste Wort ihrer

Antwort wäre die Frage: »Worin soll diese Angemessenheit

bestehen? Wie weit soll sie reidien? Und wer soll ihre Grenzen

bestimmen?«

Aus Rankes Worten klingt, wie später bei Treit seh ke,

ganz deutlidi das edit preußisdie Wort »Madit! Madit!« heraus!

». . . In den Beziehungen der Völker zueinander«, heißt es

ferner bei Ruedorf fer, »liegt zu allerunterst ewige und

absolute Feindsdiaft; das liegt nidit in einer Verderbnis der

mensdilidien Natur, sondern in dem Wesen der Welt und den

Quellen des Lebens selbst.«

Daß das in dem »Wesen der Welt« liege, bestreite idi
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unbedingt. Diese Feindschaften sind nodi immer Tatsadien, aber

sie müssen nid\t immer vorhanden bleiben. Eine andere

Erziehungs- und Unterriditsmethode als die heutige wird <oder

soll) es dahin bringen, daß die Menschen in dieser Beziehung

gesitteter werden und daß wohl Streben nadi Ausbildung

eigentümlidier Vorzüge der Nationen und ein Wettbewerb mit

anderen, aber keine gegenseitige Feindsdiaft vorhanden sein wird.

Nur Eitelkeit und Hodimut wirken dahin, daß jede

der Nationen dominieren und die anderen niederhalten oder

wenigstens mißaditen will. Es ist nidit einzusehen, warum eine

Nation nidit sollte in sidi zufrieden, zugleidi mit allen anderen

in. Frieden, in Wetteifer, aber ohne Feindsdiaft leben und sidi

entwickeln können.

Eines der absdired^endsten Beispiele für die demoralisierende

Wirkung eines heftigen Nationalitätsgefuhls ist eben der russisdie

Diditer Dostojewski.

»Die widitigste Voraussetzung zur Lösung der Orientfrage

ist die Lösung der Slawenfrage,« sagt der Großrusse, der sidi

nicht darum kümmert, daß die Orientfrage audi nodi andere

Völker und nodi andere Fragen, wie etwa jene wirtsdiaftlicher

Natur, involviert, und audi daran nicht denkt, daß in

loo Millionen von 170 Millionen der ganzen russisdien BevöU

kerung gegen 70 Millionen Großrussen, also eine bedeutende

Majorität, ganz andere Ambitionen haben als eben bei den

Großrussen. Und die Eroberung Konstantinopels durch Rußland

hält Dostojewski für »notwendig«! »Nidit im Interesse der

Maditerweiterung des Zarenreiches, sondern im Interesse des

ewigen Friedens Europas«. Man mödite aber dodi gerne

wissen, warum gerade — Rußland? Warum kann der ewige

Friede nidit aufrecht erhalten werden, wenn es z. B. die Türkei

wäre? Dostojewski ist so sehr fanatischer nationalistisdier

Großrusse, daß er etwas anderes sidi gar nidit vorstellen kann

als das, was seit Peter dem Großen und Katharina als

politisdies Ideal aufgestellt wurde. Das »Interesse des ewigen

Friedens Europas«, der dann folgen würde, soll wahrsdieinlidi

alle anderen Staaten und Völker trösten, die vielleidit ein

russisdies Konstantinopel nidit gerne sehen würden. Und dieser

Gedankengang Dostojewskis erinnert gar sehr an den jenes
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Mannes, der auf Raub ausging und behauptete, er wolle nur

so viel zusammenrauben, damit er dann sein übriges Leben als

ehrlicher Mann verbringen könnte.

Was der geniale Diditer aber am meisten vergaß oder

ignorierte, und was sdiwerer wiegend als alles andere ist, ist das

Bedenken, daß Konstantinopel, ebenso wie irgend eine andere

Stadt oder ein anderes Land, nidit ohne Blutvergießen gewonnen

werden könnte, und natürlidi, nidit nur niditrussisdier, sondern

audi russisdier Leute. Die Tötung von Zehn- oder Hundert-

tausenden von Mensdien ist für ihn kein Umstand, wegen

dessen er auf »Konstantinopel« zu verziditen braudite. Und

gibt es eine intensivere Demoralisation eines sonst hödist edlen

Mensdien, als wenn er die Ehrfurdit vor Menschenleben, die

unendlidie Hodisdiätzung der physisdien Integrität mensdilidier

Individuen verliert ? Und sei es weldiem Ideale immer zuliebe

!

Was sind alle genialen, tiefen Diditungen, was sind die herr-

lidien Worte des Starost in den »Brüdern Karamasow«, was

der edle Charakter des »Idioten« ! Wie verlieren sie an Wert-

sdiätzung, wenn der Leser dabei denken muß :
Dieser Diditer

opfert Mensdien — seinem nationalen Gefühle zuliebe oder,

wenn er es nidit selbst tut, so eifert er dodi andere an, die die

Macht dazu haben

!

Bei Dostojewski sieht man also besonders deutlidi, wie

nationalistisdier ^ und audi religiöser - Fanatismus -- in aller

Naivität, mödite man sagen - in die ordinäre politisdie

Expansionslust übergeht und ausartet ,- das heißt in letzter Instanz

:

wie er beim Töten ungezählter mensdilidier Individuen anlangt.

Um zur gewünsditen Geltung zu kommen, sdired^en eben

Nationalisten audi vor Kriegen nidit einen Augenblid^ zurüd^.

Nadidem Dostojewski davon gesprodien hat, daß »bei

den anderen Völkern jede nationale Persönlidikeit einzig für

sidi und in sidi« lebt, verspridit er: »Wir <die Großrussen)

aber werden, wenn unsere Zeit kommt, gerade damit beginnen,

daß wir die Diener aller werden, um der allgemeinen

Versöhnung willen ... Das führt zur endgültigen Vereinigung

der Menschheit.«

Man wird vielleidit an der Erfüllung dieses Versprediens

zweifeln, wenn man an die bisherige Politik Rußlands denkt,
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allein sei es drum! Aber: Auf weldiem Wege soll es ins

Leben gesetzt werden ? Darauf antwortet Dostojewski
:

^^Versteht

sidh, daß zu diesem selben Zwed^ Konstantinopel - früher

oder später dodi unser sein muß.« Sdiwer, sehr sdiwer ist ein

Zusammenhang zu erkennen zwisdien der Eroberung von

Konstantinopel und - der »endgültigen Vereinigung der

Mensdiheit«! Audi dürfte Katharina IL, die die Eroberung

Konstantinopels förmlidi in fieberhafter Ungeduld erwartete

kaum dabei an die »allgemeine Versöhnung« gedadit haben und

ihre Pläne stimmten dodi, wie wir sehen, ganz mit Dostojewskis

Plänen überein. ^ . _l

Man könnte sagen : Warum sollen nidit die ünechen

Byzanz bekommen, mit dem sie so vielfadi verknüpft sind?

Darauf gibt Dostojewski, ganz wie der erste beste Mmister

des Auswärtigen, die Antwort : »Das ist unmöglidi. Einen so

widitigen Punkt der Erde kann man ihnen nidit abtreten, das

wäre denn dodi etwas zu viel für sie.« Warum? Vielleidit

könnten die Griedien die »Vereinigung der Mensdiheit« ebenso

gut oder nodi besser herbeiführen ? Sie sind ja bekanndidi nodi

frömmere und bigottere Christen als selbst die Russen
,
wie

kompetente Personen versidiern, sind sie sogar die bigottesten

Christen Europas.

»Die Allmensdiheit ist die russisdie Nationalidee« - was

bisher wohl kaum zu bemerken war. »Die Allvereinigung mit

der vollen Aditung für die Persönlidikeit der einzelnen Nation,«

fügt Dostojewski bei, und gleidi darauf erfahren wir, wie das

eigentlidi gemeint ist: »Wißt, daß Alt^Polen niemals mehr

aufleben wird. Es gibt ein neues Polen, ein vom Zaren

befreites, auferstehendes ... ein Alt^Polen wird es niemals

neben Rußland mehr geben.« Man darf darauf gespannt sein

ob die Polen mit dieser Art von allgemeiner Versöhnung und

Allvereinigung zufrieden sein würden. Und da nadi Dostojewski

Rußland Konstantinopel von Europa ^^nur als Führer, Besdiützer

und Erhalter der Reditgläubigkeit« fordern kann, so dürften die

»gut« katholisAen Polen von der russisdi aufgefaßten Allvereini«-

gung sdion gar nidit entzüdit sein!

Im Jahre 1877, vor Ausbrudi des russisdi-türkisdien Krieges,

wird aber der Politiker in Dostojewski ganz besonders munter

:

»Konstantinopel muß unser werden, ob früher oder
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später bleibt sidi gleidi . . . Nidit nur der praditvolle Hafen,

nidit nur die Pforte zu den Meeren und Ozeanen verbinden

Rußland so eng mit dieser verhängnisvollen Orientfrage und

nidit einmal die Vereinigung und Auferstehung der Slaven . . .

Unsere Aufgabe ist unendlidi tiefer. Wir, Rußland, sind in

der Tat unumgänglidi notwendig für die ganze orientalisdie

Christenheit,, sowie audi für die Vereinigung der ganzen

zukünftigen reditgläubigen Mensdiheit . .
.«

Und dazu ist der Besitz von Konstantinopel notwendig?

Die Zukunft eines religiösen Glaubens, einer so eminent geistigen

Lebensäußerung, soll von dem Besitz einer Stadt abhängen?

Es kommt aber immer derber politisdi.

»Wir braudien Krieg und Siege !« braust dann Dosto-

jewski auf. »Mit Krieg und Siegen wird das neue Wort

kommen und wird das lebendige Leben beginnen.« Mensdien-

liebe? Mensdilidie Existenzen? - Das sind für Dostojewski

niditsbedeutende Dinge. »Unsere Klugen . . .
predigen

Nädistenliebe und Humanität, sie trauern um vergossenes

Blut ... Vor allem haben wir wirklidi genug von ihren

bourgeoisen Moralpredigten ... Es wird Blut dabei

vergossen! Mensdienblut ! rufen unsere Klugen entsetzt.

Aber diese Rumpelkammerphrasen über vergossenes Blut sind

mitunter wirklidi nidits weiter als eine Häufung der aller-

niditigsten sdiönen Worte zu einem bestimmten Zweck . .
.«

Nun sehen wir deutlidi, wohin selbst ein edler Charakter

und großes Genie wie Dostojewski gebradit wird, wenn ihn der

nationalistisdie Taumel erfaßt. Klagen über vergossenes Mensdien*

blut sind ihm »Rumpelkammerphrasen« !

Wollen Russen, wie Dostojewski meint, ihr Leben freiwillig

opfern, um die »wahre Lehre Christi« zu verbreiten, so werden

es gewiß nur wenige sein, die allermeisten Soldaten werden

einfadi der Wehrpflidit genügen müssen ,- um derlei kümmert

sidi aber ein riditiger Nationalist nidit.

Wie ist es aber mit den von den reditgläubigen Russen

angegriffenen und im Kampfe für die »hodiherzige Idee« der

Russen getöteten Nidit-Russen ? Und mit allen dem Zar unter-

worfenen Völkersdiaften : den Polen, den Finnländern, den

Sektenanhängern, den turanisdien Stämmen, die alle in den

Krieg ziehen müssen, wenn der Zar es befiehlt?
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»Rumpelkammerphrasen !« für einen begeisterten Nationa*

listen und Rechtgläubigen wie Dostojewski, der aber audi, wenn

er im rediten Zuge der Begeisterung ist, geradeso den Pulver*

rausdi bekommt wie der erste brutale Soldat.

»Geog-Tepe, die Festung der AdiaUTeke, ist erstürmt!«,

ruft er im Jahre 1881 ganz verzüdt aus . . . »Der Sieg Skobelews

wird in ganz Asien, in seinen weltfernsten Winkeln Widerhall

finden. Also hat sich wieder ein wildes und stolzes mohamme*

danisdies Volk dem weißen Zaren unterworfen, werden jetzt

die asiatisdien Völker denken ... Der Name des weißen Zaren

muß über den Khans und Emiren stehen, muß über dem der

Kaiserin von Indien leuditen, sogar über dem des Chalifen . . .

Es lebe der Sieg von Geog*Tepe ! Hoch Skobelew und seine

Soldaten!«

So denkt nur der eingefleisditeste Chauvinist/ er jubelt,

daß England überflügelt wurde, kümmert sidi nidit um die

eines Tamerlan würdigen Grausamkeiten Skobelews gegen die

Turkmenen und freut sidi audi über die Unterwerfung eines

neuen mohammedanisdien Volkes. »Mohammedanisdi« !
Was ist

es denn mit der Reditgläubigkeit ? Will Rußland etwa diese

Mohammedaner zur wahren Lehre Christi bekehren? Ist das

vielleicht der Zwed^ Skobelews gewesen?

Das wird aus einem der größten literarisdien Genies,

wenn es nidit von unbegrenzter Aditung vor menschlidien

Existenzen erfüllt ist. Und dahin kann es eben nationalistisdier

Fanatismus bringen ,- wie man sieht, ist der religiöse Fanatismus

vollkommen ersetzt.

XVI.

Politik und Moral.

Mit der Reform der Leitung auswärtiger Politik in

administrativer Beziehung - namentlidi durdi Einführung einer

permanenten Kontrolle der Tätigkeit ihrer Vertreter, Verbot

geheimer Verträge sowie Freiheit der Diskussion in den

Parlamenten und Journalen als audi entsdieidende Einflußnahme

der Volksvertretungen auf widitigere außenpolitisdie Angelegen*

heiten — wäre es nodi lange nidit getan. Nidit bloß die

Diplomaten, sondern audi die allermeisten Mensdien, also audi

die kontrollierenden und die eventuell entsdieidenden Volks-

vertreter, müssen von der unheilvollen Ansidit frei werden, daß

die Politik mit der Moral nidits zu tun haben sollte. So lange

diese Aufi^assung herrsdit, wird es keinen Frieden in der

Welt geben.

In der Einbildung, starken praktisdien Verstand zu

besitzen, oder audi in dem Wahn, einen hohen gesdiidits-

philosophisdien Standpunkt einzunehmen, behauptet man, die

moralisdien Maximen, die für das Privatleben gelten oder

wenigstens vorgesdirieben werden, könnten für den Verkehr der

Staaten untereinander nidit in Anwendung kommen,, und wir

sehen ja audi jeden Tag, wie sowohl die politisdien Sdiriftsteller

als audi die Praktiker sidi aus voller Seele dieser Ansidit

hingeben und mit weldiem Behagen und mit weldi gutem

Gewissen sie List, Lüge, Rüd^siditslosigkeit, ja die größten

Verbredien für ihre politisdien Zwed^e empfehlen oder in

Anwendung bringen.
« c . .«

Was gibt ihnen allen die Beruhigung, sidi über alle tlthik

hinwegzusetzen ?
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Die unendlich übertriebene Meinung und der nahezu

mystisdie Respelit vor der Souveränität des Staates sowie die

korrupte Vorstellung, daß die Forderungen der Moral von der

Zahl - und zwar im umgekehrten Verhältnisse zu dieser

Zahl - der Individuen abhängen solle, auf die sie sidi

erstreben. Da der Staat aus Millionen Mensdien besteht, so

soll jede Sdiurkerei, die zu ihrem Nutzen beabsiditigt wird,

gereditfertigt sein ! Wenn es sid> um ein, um zehn oder

hundert handeln würde, solle man Redit und Moral aAten,

wenn um viel mehr, gelte das aber niAt mehr.

Hierauf sei mit aller Bestimmtheit und Unbedrngtheit

gesagt: Maximen der Moral sollen in gleidier Weise im privaten

wie im öffendidien Leben geaditet werden, falls man überhaupt

Frieden und nidit ewigen Kriegszustand herbeiwünsdit Und

selbst die bisherigen Gegner dieser AnsiAt werden mir vielleiAt

zustimmen, wenn sie die folgende Deduktion ihrer Aufmerksam«

keit unterziehen.
^

. Die ganze Verwirrung in dieser Frage rührt daher, daß

die namentlidi die sehr strengen, MoraÜsten im Gebiete der

Privatmoral stets ein »ethisdies« Verhalten in einem lebens-

fremden, sozusagen sentimentalen, überspannten Sinne auffassen

und definieren, genauer gesprodien mitunter audi soldie Hand-

lungen als unmoralisdi bezeidinen, die diesen Tadel gar nidit

verdienen. xr l i f-

Es ist ja ganz riditig, wenn man nur jenes Verhalten tur

ein moralisdies ansieht, bei dem man anderen, besonders mit

mehr oder weniger großen Opfern, wohlwill und ebenso riditig

ist es, das Wohlwollen gegen sidi selbst als amoralisdi zu

bezeidinen. Aber fehlerhaft ist es, jede Verletzung fremder

Interessen, die zu unserem Nutzen gesdiieht, ohne Rucksiditaut

die obwaltenden Umstände als unmoralisdi und je nadidem

sogar als verbredierisdi anzusehen und auszugeben. Selbst d^

edelste Mensdi kann dodi in Situationen kommen, wo er sidi

in soldier Notwehr befindet, daß er sogar Verbredien, und dies

audi mit ruhigem Gewissen, zu begehen sidi entsdiließt. Nie

wird man, wenn man das Töten eines Mensdien nodi so sehr

verabsdieut, sidi lange bedenken, einen bewaffneten Straßen-

räuber, der uns angreift, wie audi immer, unsdiädlidi zu madien.

sei CS selbst, indem man ihn niedersdiießt / man muß diesen

Mord für erlaubt halten. In dem harmloseren Fall, daß ein

Familienvater für seine Kinder kein Brot erwerben kann und

er weldies aus einem Bäckerladen stiehlt, wird er wegen

»unwiderstehliciien Zwanges« freigesprodien werden und niemand,

selbst der strengste Moralist, wird ihn tadeln und ihn einen

»unmoralischen« Menschen nennen.

Wir sehen also: Audi im privaten Leben darf man

mitunter Böses oder Schädlidies tun, ohne moralisdien Tadel zu

verdienen. Und zwar dann, wenn es gereditfertigt ist. Eine

soldie Reditfertigung ist vorhanden, wenn eine Übeltat nidit

aus Bosheit oder Übermut, sondern aus sadilidier Notwendig-

keit geschieht und wenn ferner eine gewisse Verhältnismäßigkeit

zwisdien der Sdiädigung des anderen und dem daraus hervor-

gehenden eigenen Nutzen beobaditet wird, so daß die Sdiädigung

auf das notwendigste besdiränkt wird. Und hieraus geht audi

hervor, daß große, sdiwerwiegende Übeltaten nur unter Voraus-

setzung besonders gefährlidier Situationen, die mitunter

Existenzialfragen tangieren, erlaubt sein können.

So gut daher z. B. im wirtsdiaftlidien Gebiet Kon-

kurrenten einander zu sdiaden sudien und, falls sie nidit zu

Betrug oder Lüge oder zu irgend extremen, sondern nur zu

rein gesdiäftlidien Mitteln greifen, dennodi keinen Tadel

verdienen, ebenso muß es dem Politiker moralisdi erlaubt sein,

den fremden Staat zu sdiädigen, besonders, wenn es sein

eigener Staat nötig hat, aber nur dann, wenn in jener Sdiädigung

Maß gehalten wird.

Gewiß wird es in vielen Fällen nidit möglidi sein, über

den Grad der Reditfertigung eines üblen Vorgehens überein-

stimmende Urteile zu erhalten, im ganzen und großen genügt

aber dodi, wie die Erfahrung des täglidien Lebens zeigt, der

moralisierende Trieb der Mensdien und ihr Bedürfnis nadi

Beurteilung der mensdilidien Handlungen, — beinahe der

beliebteste Gesprädisstoff in unseren geselligen Zusammen-

künften -- um eine gewisse mittlere Linie für Lob und Tadel

in fast allen Fällen festzustellen. Und in ähnlidiem Maße ist es

bei den Maßnahmen der Politiker möglidi zu sagen, weldie

moralisdi gereditfertigt und weldie nidit gereditfertigt sind.
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Es ist gar kein Grund vorhanden, Politik als jenseits von

Gut und Böse stehend, hinzustellen. Sdion in der inneren

Politik ist diese Auffassung, wenigstens heudilerisdi, so ziemlidi

aufgegeben und keine Regierung und keine Klasse oder Partei

behauptet heute, das, was sie Sdilimmes tut, gesAehe zu

anderem Zwed als zum *Wohle des Ganzen«. Aber in der

äußeren Politik herrsdit nodi immer der nad^te und sdiamlose,

rüd^siditslose Egoismus und, was nodi sdilimmer ist, oft audi

Übermut und Brutalität.

Warum aber einen Untersdiied zwisdien innerer und

äußerer Politik madien, wenn es sidi um die Forderung ihrer

Moralität handelt ? Man könnte ja audi durdi unmoralisdie inner-

politisdie Maßregeln vielen Staatsangehörigen z. B. ganzen Klassen

nützen, geradeso wie bei soldiem Verhalten in der auswärtigen

Politik dem ganzen Staat, und dodi perhorresziert man sie

(wenigstens den Worten nadi>.

Und überdies muß man dodi die Frage aufwerfen: So

vielfadi wird behauptet, der Staat sei ein höheres organisdies

Wesen, ein »großes Lebewesen«, eine überindividuelle »Person-

lidikeit« ,. also etwas der mensdilidien Persönlidikeit Analoges.

Wenn man nun vom einzelnen Mensdien ein moralisdies Verhalten

verlangt, warum nidit ebenso oder umsomehr von der Staats-

persönlidikeit? Woraus folgt denn, daß die Staatspersönlidikeit,

der staatlidie »Organismus«, das gerade Gegenteil von dem

mensdilidien sein darf, ja nadi der Ansidit gewisser Redits-

Philosophen und Historiker, geradezu sein soll? Was bereditigt

dazu, von dem Einzelmensdien Hingebung, aber von der Staats-

persönlidikeit unbesdiränkten Egoismus zu verlangen? »Redit,

Reditsdiaffenheit selbst so preiswürdig bei dem Einzelnen,

warum sollte sie es nidit bei einer ganzen Nation sein?« sagt

Bentham in seinen »Prinziples of international laws«.

Nadi diesem sieht man wohl, daß kein Grund vorhanden

ist, zwisdien Privat- und Staatsangelegenheiten wegen der an

sie zu stellenden moralisdien Forderung überhaupt einen Unter-

sdiied zu madien. Denn wenn jemand die große Zahl der

Staatsangehörigen anführen wollte, zu deren selbst nodi so

geringem Nutzen Angehörige anderer Staaten verletzt oder

ganze Staaten bedrängt werden dürften, so gerät er damit in

die Sad^gasse, behaupten zu müssen : Ein kleiner Staat, wie

die Sdiweiz oder Belgien, müsse sidi in seiner Politik streng an

die Moral halten, aber von z. B. zehn Millionen aufwärts

an, die irgend einen Staat bilden, gelte das nidit mehr, und es

gelte immer weniger und weniger, je mehr die Zahl von

zehn Millionen übersdiritten wird, so daß Rußland und England

in ihrer äußeren Politik madien dürfen ^ wie es audi in der

Tat gcsdiieht ^ was sie wollen, ohne daß wir sie deswegen

tadeln dürften.

Was aber den Respekt vor der Souveränität des Staates

betrifft, so kann man wohl aus den früheren Kapiteln :
»Eine

staatsreditlidie Betraditung« und »Der Staat« erkennen, wie unriditig

oder wenigstens wie ganz willkürlidi alle jene Auffassungen

des Staates sind, die ihn »jenseits von Gut und Böse« stellen,

die uns einreden wollen, daß wir uns vor ihm niederwerfen

und uns von ihm wie von dem großen Götzenwagen in

Dsdiaggernaut überrädern lassen sollen. Weil der Staat die

»größte Organisation ist, die die Mensdiheit bisher zustande

gebradit hat«, so gellt der Begriff der »Madit« uns aus den

Sdiriften der Politiker immerwährend entgegen, als ob die Madit

des Staates sidi über alles, über unser Leben und audi über

alle Maximen der Moral erstred^en müßte. Wogegen dodi so

viele freie Geister und gesittete Mensdien sdion seit langer Zeit

nidit aufhören zu protestieren! »Madit« hatte und hat audi

nodi die katholisdie Kirdie und vielleidit, wenn audi ohne

direkte Zuhilfenahme von Kanonen und Bajonetten, eine nodi

intensivere Madit als irgend ein heutiger Staat,- dennodi werden

alle unmoralisdien Taten der Kirdie seit jeher getadelt und es

fällt niemandem, der nidit der vollen Bigotterie und dem Verluste

jedes selbständigen Urteils anheimgefallen ist, ein, eine prinzipielle

Souveränetät der Kirdie anzuerkennen.

Die vermeintlidie und behauptete Unvereinbarkeit von Moral

und Politik ist also nur in der irrtümlidien Meinung begründet,

daß die private Moral verbiete, den eigenen Vorteil unter

Umständen selbst auf Kosten anderer anzustreben und sei es

für unseren Bestand nodi so notwendig.

Man darf andererseits nidit glauben —' audi wenn man der
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<meiner> Meinung ist, daß die Politik moralisdi bleiben soll -

man sei in jedem Falle verpfliditet, den Vorteil selbst einer großen

Anzahl von Staatsangehörigen der Moral zuliebe hintanzusetzen

und beeinträchtigen zu lassen, sondern man muß sowohl im

privaten wie im öffentlidien, also audi im poÜtisdien Leben, in

ganz gleidiartiger Weise sidi bei allen seinen Handlungen die

Fragen vorlegen:

»Handelt es sidi wirklidi um eine so fundamentale badie

oder gar um eine Existenzfrage für midi, meine Familie oder

meine Staatsgenossen, daß idi deswegen anderen -- Privat-

personen oder fremden Staatsangehörigen - sdiaden und

vielleidit gar rüd^siditslos audi die sdiärfsten Mittel an-

wenden darf?«

Und bei Angelegenheiten geringerer Widitigkeit die Frage:

»Handelt es sidi wirklidi um etwas sehr Nützlidies, das wir ohne

allzugroße Sdiädigung des fremden Staates durdiführen können?«

Audi in diesem Falle braud)en wir vor einer Benaditeiligung

jenes Staates nidit zurüd^zusdired^en. Man darf also nidit glauben,

daß ein sekundärer Vorteil uns ebenso widitig und als jeder

moralisdien Bewertung überlegen ersdieinen solle wie ein fun-

damentaler, falls die Anzahl der jenen Vorteil genießenden Per-

sonen sehr groß wäre. So z. B. darf <soll> man nidit einen

Eroberungskrieg unternehmen, um irgend ein dem Luxus dienendes

Naturprodukt <etwa Südfrüdite) aus einem fremden Staat zu

beziehen und glauben, die Zahl der Personen des eigenen Staates,

weldie diesen Luxusartikel genießen, sei so groß, daß der sekun-

däre Vorteil gewissermaßen durdi die Multiplikation mit jener

Anzahl zum Range einer existentialen Forderung erhoben und

daher bei seinem Gewinn über jedes moralisdie Bedenken hinaus-

gehoben werde. Eine soldie Multiplikation ist in ethisdier Beziehung

prinzipiell unanwendbar.

Es darf daher nur eine Notwehr, eine Existentialfrage gegen-

über Mensdien oder gegen eine verzweifelte Situation sein, die

für gesittete Individuen alle moralisdien Forderungen oder Ver-

bote auslösdien darf, aber durdiaus nidit jeder geringfügige Vor-

teil oder jede Verbesserung unseres Lebens und Zustandes, ohne

die wir ganz gut weiterleben könnten.

I ^ t

Diese Distinktion zwisdien fundamentalen und sekundären

Wünsdien oder Forderungen, deren Erfüllung, eventuell auf

Kosten anderer Staatsangehöriger, wir anstreben, madit ein

kosmopolitisdies Verhalten überhaupt erst möglidi ,• ungleidi mehr

als das Verständnis fremder Kulturen, als die Anerkennung einer

Welditeratur oder als die Bewunderung wissensdiaftlidier oder

anderer Leistungen fremder Völker.

Der edite Kosmopolitismus ^ riditiger: Inter- oder Pan-

nationalismus -- ist ja viel weniger eine Sadie der Intelligenz

als des Gemütes, und es kann der ungebildetste und geistloseste

Mensdi mehr Kosmopolit sein als der gebildetste Chauvinist,

der mitunter nidit anders als ein Raub- und Mordritter hödister

Potenz angesehen werden kann.

Eine sdiöne Abart des Kosmopolitismus des Gemütes ist

die Tierfreundlidikeit, und in der Tat unterwerfen sidi ohne alle

subtilen Reflexionen die Tierfreunde jener oben definierten

Distinktion: Wenn das Tier gefährlidi ist, also ihre Existenz oder

Gesundheit bedroht, kennen sie keine Rüd^sidit und Rüd^sidit

können wir ja audi, wenn es sidi um ein Tier handelt, »Ethik«

nennen/ wenn es ihnen aber nur wenig oder gar nidit gefährlidi

ist, sdionen, pflegen und lieben sie sogar das Tier.

Jemand erzählte mir von einem absolut unwissenden und

geisdosen Manne, der auf dem Lande lebte und die Gewohnheit

hatte, bei Regenwetter nadi Sdineden zu sudien, die gerne auf

die Landstraße hinauskamen,- sobald er eine Sdined^e fand, so

faßte er sie und trug sie in den Wald zurüd^, weil er besorgte,

sie könnte unter die Räder der Wagen geraten, die über die

Straße fuhren. Wer ist nun mehr als moralisdi, als ganzer Mensdi

zu aditen, dieser Kosmopolit eigener Art oder etwa ein Treitsdike

oder ein General Bernhardi, die von aggressivem »Madit-

gefühl« strotzen und gewissenlos das größte Unheil über die

Mensdien fremder Völker — aber audi ihres eigenen Staates —
vorbereiten? Beide, namentlidi der erstgenannte sehr begabte

Mann, sind ohne allen Vorbehalt als die -- potentiell, weil sie

nur sdireiben -- gefährlidisten Mensdien-Tiere zu betraditen,

geradeso wie gewisse aktive Politiker, die heute nodi unter uns

leben und »wirken«.

Gewalttätige und niedrige Seelen sehen mit Veraditung auf

den Kosmopolitismus herab, sie sind in Vergötterung des
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Nationalitäts- oder des Staatsgedankens ganz verloren, sie nennen

den KosmopoÜtismus .gesdileditslos« gegenüber der nationalen

Empfindung. Alle AAtung vor ihr ^ solange sie eine gesittete

Empfindung bleibt, aber so wie der Nationalismus sidi m neuerer

Zeit entwickelt hat, kann man ihn nidit anders als »gesdilechts-

krank, nennen. Denn er wirft Blasen und Gesdiwüre auf, die,

wenn sie bersten, die ganze Mensdiheit vergiften, das Nationah-

tätsgefühl, meint man, sei nur ein edles Gefühl und in gewissen

Grenzen kann es ja so sein, aber es entwickelte sidi in neuerer

Zeit zur Wut und man kann z. B. bei Betraditung der heutigen

politisdien Zustände sagen: zur Tollwut.

Wenn es auch erlaubt ist, bei Existentialfragen ^^unmoralisdi«

zu sein d. h. also : anderen Mensdien wehe zu tun und nur auf

die eigene Existenz bedadit zu sein, so folgt dodi daraus nidit,

daß man von dieser Erlaubnis in allen Fällen Gebraudi n^adien

soll Es ist oft die hödiste Moralität, sidi anderen zum Schutz

zu opfern, so z. B. wenn Räuber midi und meinen Vater töten

wollen und idi wohl fliehen könnte, der Vater aber zu sdiwadi

dazu wäre, so »soll« idi bleiben und ihn mit Lebensgeiahr ver-

teidigen,- also die Erhaltung meiner Existenz nidit als das Ent-

sdieidende zu oberst stellen.
^ , < r <

Zusammengefaßt: Im Privat^- wie im öffentlidien Leben

sollen wir ehrlidi bleiben und anderen nidit wehe tun ,- nur in

Fällen der Notwehr ist es uns gestattet, anderen gegnerisdi

gegenüberzutreten und bei Gefahr für unsere physisdie Existenz

andere Existenzen zu bedrohen. In besonderen Fällen jedodi ist

es eine hohe ethisdie Aufgabe, auf die eigene Notwehr und

sogar auf Rettung der eigenen Existenz zu verziditen, aber

vorsdireiben läßt sidi das ebensowenig wie Resignation

überhaupt.

In diesen besonderen Fällen handelt es sidi um sogenannte

heroisdie Tugenden. Sie beziehen sidi immer auf einzelne Indi-

viduen, die sie auszuüben entsdilossen sind. Ganzen Mensdien-

gruppen oder Bevölkerungen eines ganzen Staates jedodi eine

soldie heroisdie Tugend zuzumuten, hat keinen Sinn, vermutlidi

nur darum, weil in der ganzen Gesdiidite kein soldier Fall vor-

kam, und er kam deswegen nie vor, weil eben der größte Teil
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der Mensdiheit nidit moralisdi fühlt. Ober die einfadie Moral

des normalen Privatlebens braudit das Verhalten eines Staates,

also audi seiner Führer, nidit hinauszugehend

Die hier empfohlene Methode, in der Politik moralisdien

Anforderungen geredit zu werden, ohne dodi unbedingten Lebens-

forderungen zu widerspredien, madit es meistenfalls leidit, in

vorkommenden Fällen Klarheit zu versdiaffen und riditige Ent-

sdieiclungen zu treffen.

Daß das heute fast gar nidit der Fall ist, sieht man zum

Beispiel in den jetzigen Diskussionen über die Frage, ob Annexionen

moralisdi zulässig sind. Auf der einen Seite will man nur ethisdie

Politik zulassen und andererseits den »reinen« Politiker nidit

vor den Kopf stoßen und so ergeben sidi Unklarheiten und Wider-

sprüdie, wenn man einseitigen Entsdieidungen ausweidien will.

Während im Jahre 1915 und 1916 in Deutsdiland die einen

«adi einem Siege unbedingt Annexionen verlangen, perhorreszieren

andere, namentlidi die ethisdien Politiker, jede Angliederung nidit-

deutsdier Bevölkerungen. Die sozialdemokratisdie Partei aber, die

sidi im August des Jahres 1915 mit der »Frage der Kriegsziele«

besdiäftigte, besdiloß folgende zwei sidi widersprediende Leitsätze

:

1. »Die Sidierung der politisdien Unabhängigkeit und Unver-

sehrtheit des Deutsdien Reidies heisdit die Abweisung aller gegen

seinen territorialen Maditbereicfi geriditeten Eroberungsziele der

Gegner. Das trifft audi zu für die Forderung der Wieder-

angliederung Elsaß-Lothringens an Frankreidi, einerlei, in weldier

Form sie erstrebt wird.«

Mit diesem Leitsatz hätten also die Sozialdemokraten sidi

sozusagen »staatstreu« erwiesen und könnten hoffen, in den

deutsdinationalen und Regierungskreisen wohl angesehen zu werden.

Aber im Leitsatz 4 heißt es: »In Erwägung, daß Annexionen

volksfremder Gebiete gegen das Selbstbestimmungsredit der Völker

verstoßen und daß überdies durdi sie die innere Einheit und

Kraft des deutsdien Nationalstaates nur gesdiwädit und seine

1 Diese Forderung dcdct sich mit dem sdiönen Begriff der »Staatenwürde«,

Kien Jerusalem in seinem Werke: »Der Krieg im Lichte der Gesellsdiafts-

lehre« und in seinen »Riditlinien nadi dem Kriege« eingeführt und

behandelt hat.
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politischen Beziehungen nach außen dauernd aufs sdiwerste

gesdiädigt werden, bekämpfen wir die darauf abzielenden Pläne

kurzsichtiger Eroberungspolitiker.

«

Hiernach hätte Deutsdiland, wenn nidit Elsaß^Lothringen,

so doch Posen und Oberschlesien ganz gutwillig abtreten müssen \

Es ist also evident, daß solche Fragen wie die nach

Annexionen oder nach wirtschaftlicher Aggression, immer nur

zugleich vom ethischen und vom Nützlichkeitsstandpunkte beant*

wortet werden müssen: Bei Lebensfragen entscheidet der Staat*

lidie Nutzen, bei sekundären die politische Moral, die sich aber

von der privaten nicht unterscheidet. In dem Geiste dieser Auf*

fassungen liegt es daher, wenn man sich schon für den Nützlich*

keitsstandpunkt entsdieiden muß, daß man so viel als möglich

schonend, also gewissermaßen ethisch, vorgehen soll. So z. B. wenn

man militärische Sicherung unbedingt nötig hat und sich für einen

Eingriff in das feindlidie Land entscheidet, womöglich statt einer

Einverleibung einer Provinz nur das Schleifen aller Festungen,

Besitznahme aller Waffen* und Munitionsvorräte, Zerstörung

aller Militäretablissements vorzunehmen oder endlich, wenn das

alles noch nicht genügen sollte, Besatzungen in feste Punkte des

Feindeslandes zu legen.

Wie man sah, herrscht kein Widerspruch zwischen den

Vorschriften der privaten Moral und der Moral im politischen

Leben und es handelt sich immer nur vor Anwendung extremer

Maßregeln, namentlich vor einem kriegerischen Entschluß -' und

um Vorsicht im Gebiete einer Kriegspolitik handelt es sich hier

hauptsächlich '- eine ehrliche Distinktion anzustellen, ob bei

unserem Handeln oder Unterlassen in jedem gegebenen Fall ein

fundamentales Interesse oder nur ein sekundäres im Spiel sei.

Diese Distinktion zu machen, wird fast immer ohne langes Nach*

denken, sozusagen intuitiv, rasch genug vorgenommen werden

können und nur selten wird der Fall vorkommen, daß man durch

erkünstelte Konsecjuenzmacherei aus einem sekundären ein fun*

damentales heraustüfteln wird, ohne eine Gewissensmahnung zu

empfinden. Allerdings, es wird stets Menschen genug geben, die

ein so zartes Gewissen nicht haben oder trotz des Bewußtseins

der Korruption in ihrem politischen Verhalten alle Teufel herbei*

rufen, um irgend ein relativ untergeordnetes Ziel als zur Existenz

des Staates notwendig hinzustellen. Und endlich wird es doch
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audi Fälle geben, wo selbst der gesittetste Politiker keinen sidieren

Anhaltspunkt für jene geforderte Distinktion und daher mit

seinen Ansiditen audi mandien Widersprudi finden wird. Dies

alles zeigt sidi ja in den Fällen des privaten Lebens ebenfalls

und wir müssen es eben als unangenehme Tatsadie hin*

nehmen, daß wir nie absolute Gesetze, die für alle Fälle passen,

aufstellen können und daß es überdies stets gewissenlose Mensdien

gibt, denen die Empfindung für Gleidibereditigung des Wohl*

befindens aller Individuen, also audi fremder Staaten - von

Notwehr abgesehen ^ mehr oder weniger fehlt.

In allen diesen Fällen ist es aber in dieser Beziehung

glüd^lidierweise um die Praxis besser bestellt als um die Theorie,

falls eben das Programm der Freiwilligkeit des Kriegsdienstes

durdigeführt ist. Denn nidits Sdilimmeres kann bei den politisdien

Streitigkeiten erfolgen, als ein Krieg, und vor dem ist dann

jeder, der sidi nidit zum Felddienst meldet, bewahrt. Allerdings

ist es nodi hödist wünsdienswert -- wie sdion oben gesagt

wurde - daß audi ein relativ moralisdies Völkerredit ausgebaut

und von den Kriegsheeren und von den Regierungen befolgt

werde,, daß dies sobald eintreten werde, muß nadi den

Erfahrungen im jetzigen Weltkrieg sehr bezweifelt werden. Hier

kann jedodi nur darauf hingewiesen werden, was sein und

angestrebt werden soll/ wenn man das weiß, so kann immerhin

durdi Erziehung, Beispiel und namentlidi durdi passende

Institutionen vielleidit etwas Gutes erreidit werden.

Man wird sagen : »Wenn wir audi in der Politik moralisdi

bleiben wollten, so müßten wir auf vieles, an dem uns gelegen

wäre, wenn es audi kein fundamentales Bedürfnis wäre, ver*

ziehten.«

Jawohl, das sollen wir, geradeso wie wir audi im privaten

Leben oft resignieren müssen. Wenn wir das nidit täten, so wäre

zum Beispiel kein vermögender Mann vor Beraubung durdi einen

weniger vermögenden Mann sicher, wenn das Strafgesetz nidit

ausreicht, ihn zu schützen.

Und alles in allem genommen, vergesse man keinen Augen*
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blick daß in der Politik, namcntliA der auswärtigen, jede anfangs

nodi' «rerin«füeige Aggression sidi leiAt zur gewalttätigen oder zur

kriteSen Aktion^cntwidelt. daß selbst bei Vorhandensein der

Freiwilligkeitsinstitution siA vielleiAt mitunter genug MensAen

- infolge von Suggestion, Irrtum, LeiA.sinn oder Bezahlung --

zum Kriegsdienst melden und daß gegenüber dem Leben auch

nur eines einzigen MensAen, der den Tod n.At -"n^*
' ""^

„msomehr eines solAen, der infolge der heute nod> g Itenden

Wehrpflid>t gegen seinen ausgesprod,enen W.Hen zum Lebens-

risiko oder tverlust gezwungen wird, daß also demgegenüber

selbst der glänzendste Fortsd,ritt im Staatsleben oder m der

Kultur daß dies alles nur eitler Plunder ist. Wer das n.At

lubt dem steht es ja frei, siA für sold,e Ziele zu c>pfern,

Sn ierden die MensAen sich aber nid>t lange mehr lassen^

Und'fragen, ob diese meine These rid>tig ist, werden w. ganz

gewiß nid.t die Staats, und Kulturphilosophen d.e ,a fast aus-

nahmslos eine eigene mensAenfeindliche Art jo" h°>>

Ästhetik vertreten, sondern wir werden d,e Kombattanten hre

Mütter ihre Väter, ihre Gattinnen und ihre Kinder fragen^ Ihre

Antwor uns u;endlid, maßgebender als ^iesjönsten Bucher

Jber die Vorteile der Kriege und über die angebUchen .Ge ahren

des Stillstandes, in unserer Kultur, fa s d.e Volker ruAt m.t

einander mittels Bajonetten, Kanonen, Unterseebooten und Hug

masdiinen für den FortsArin kämpfen.

Es wird wohl zweAmäßig sein, dieser allgemeinen

BetraAtung über das Verhältnis der Moral zur Politik und über

tht r^eidend auftretende N-endigkeit einer D„„^,^^^^

zwisAen Existential- und anderen Aufgaben <^er P°'

"™^Jj;
ur besseren VerdeudiAung dieses Or-n6,ci^nUe^J^e^^^^^

seiner Anwendung vorzuführen und s.e e.ner Kr>fk zu

'*'''' Nehmen wir an, der Bevölkerung eines ganzen Staates

drohe Hun^snot. Dabei sind zwei Fälle - -tersAe^den
.^

j^^^^

Gefahr trete durA irgendwelAe UrsaAen z B. 8^°^; ™"^J,
^rei^nisse mit einer gewissen PlötzliAkeit em, so daß eme Ab

ZTZ\^Llm Wege unmögliA wäre. Wenn nun absolut

tltdrSlbe, als L fehlende Notwendige einem

anderen Staat zu rauben, also ihn mit Krieg zu überziehen, so

kann selbst der ethisdieste Politiker trotz alles Bedauerns das

Vorgehen nidit tadeln/ genau so und ebensowenig wie das Stehlen

von Brot, wenn die Familie am Verhungern ist. Wenn sidi die

Gefahr der Hungersnot zwar sicher, aber nur in sehr langsamem

Tempo nähert, z. B. infolge von Übervölkerung, so ist ein Krieg

niemals nötig, es genügt z. B. jene Maßregel, die ich in dem

Werk »Die allgemeine Nährpflldit als Lösung ^ der sozialen

Frage« gelegentlich des sogenannten M a 1 1 h u s-Problems vor-

geschlagen habe.

Wie ist das Bestreben zu beurteilen, ausländisdie Völker

gleicher Kultur oder Spradie zur Vereinigung mit dem eigenen

Staat zu zwingen, sei es durdi eine direkt kriegerisdie Aktion

oder durch eine andere Art politisier Pression? Das wäre eine

unmoralische Handlungsweise und der gesittete Politiker wird sidi

niemals zu einer soldien hergeben, sollten audi die Begeisterungs-

wogen einer fanatischen Jugend oder fanatisdier Kulturdiauvinisten

oder -Politiker noch so hodi gehen. Man mag auf jede andere

als gewalttätige Weise die Gemeinsamkeit der Kultur oder Spradie

zum Ausdrucke bringen und in dem Bestreben, sie immer weiter

zu entwickeln, noch so beharrlidi bleiben, eine Änderung der

bestehenden geographisdien Staatsgrenzen, wenn sie mit Blut

oder mit Lebensangst erkauft werden müßte, darf von einer

mensdienaditenden Politik nidit beabsichtigt werden. Denn man

kann ganz gut weiterleben und sidi audi der kulturellen Solidarität

mit anderen Staaten oder Staatsteilen in hohem Maße erfreuen,

ohne geographisch, d. h. politisdi mit ihnen eine Emheit

zu bilden.

Ebenso ist es ein Verbrechen, Krieg zu führen, um seinen

Handel zu heben oder seine Kolonien oder sein Staatsterritorium

zu vergrößern, falls nidit die wirtsdiaftlidie Lage bezüglidi zum

Leben unentbehrlicher Gegenstände dazu direkt zwingt. Und nodi

verdammenswerter wird eine soldie gewalttätige Politik, wenn die

wirtsdiaftlidien Zustände des eigenen Staates ohnedies glanzende

sind und dies von der Regierung selbst vor der Volksvertretung

T^Wil iA erfuhr, die von dem bedeutenden Statistiker und National-

Ökonomen W. Lexis gebilligte, und zwar als einziges Rettungsmittel

empfohlene.
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ausdrücklidi erklärt wird. Dieses verbredierisdie Vorgehen erlebten

wir wieder in höchstem Maße bei dem jetzigen Weltkrieg,

und zwar seitens Englands.

Nidit streng genug kann man vom Standpunkt der politisdien

Ethik aus die sogenannten Kulturkriege verdammen, zu denen

sidi selbst intelligenteste und sonst edelste Menschen gerne

bekennen, die mensd^lidie Existenzen um der Idee eines kulturellen

Fortsdiritts willen leisten Herzens opfern. In dieser Sdirift wurde

sdion früher an mehreren Stellen gegen diese barbarische,

mensdienmordende Denkungsart polemisiert, die wir ja aus der

Zeit der fanatisdien KirdienpoHtik als eine modernisierte Variante

überkommen haben. Ob die ^wahre« Religion oder ob die

»höhere« Kultur verbreitet werden soll - wer dieses Ziel

durdi Krieg erreidien will, betreibt Massenmord. Es sei abermals

gesagt, mensdilidie Existenzen sind wichtiger als alle religiösen

und als alle kulturellen Fortsdiritte, ganz abgesehen davon, ob

es audi immer wirklidie Fortsdiritte wären.

Wie leidit aber die Idee des kulturellen Fortschritts jedes

Bedenken, Mensdienleben zu vernichten, in selbst hervorragenden

Mensdienfreunden auslöscht, soll an dem Beispiel von Marx

und Engels gezeigt werden, das wohl sehr vielen nicht bekannt

sein dürfte.
< « t •

Im Juni 1848 übernahmen Marx und Engels die Leitung

der »Neuen Rheinisdien Zeitung«. Sie wollten ein »Eintreten

für jedes revolutionäre Volk zum allgemeinen Krieg des

revolutionären Europas gegen den großen Rüdhalt der europäischen

Reaktion in Rußland«. Dagegen könnte man vom ethisdien

Standpunkt aus nidits sagen, wenn es sidi nur um freiwillige

Kombattanten handeln und wenn das russische Volk <oder ein

widitiger Teil davon) diese auswärtige Hilfe anrufen würde.

'

Allein so war es nidit gemeint, sondern es wurde von Marx

und Engels ein anderes, sehr gefährlidies Prinzip aufgestellt.

»Sie betonen,« sagt Konrad Schmid im »Ardiiv für Sozial-

wissensdiaft und Sozialpolitik« vom Jahre 1905 - m»t einer

Sdiärfe, die in Erstaunen setzt -- »das Redit der stärkeren

Nationen, wofern die stärkeren zugleidi als Träger des historischen

Fortsdiritts und damit audi der Revolution ersdieinen.« Mit

diesem Prinzip würde offenbar der Krieg in Permanenz erklärt,
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sAon darum, weil jede Nation behaupten kann, sie sei »Trager

des Fortsdiritts«, ohne daß man imstande wäre, sie zu wider-

legen. »Mit demselben Redit,« heißt es dort weiter, »mit dem

die Franzosen Flandern, Lothringen und Elsaß genommen haben

und Belgien früher oder später nehmen werden, mit demselben

Redit nimmt Deutsdiland Sdileswig ^ mit dem Redit der

Zivilisation gegen die Barbarei, des Fortsdiritts gegen die

Stabilität Und selbst wenn die Verträge für Dänemark

wären, was nodi sehr zweifelhaft ist, dies Redit gilt mehr als

alle Verträge, weil es das Redit der gesdiiditlidien bnt-

Wicklung ist.«
< ^ < •

Wie man sieht, wird hier mit dem »Redit der Zivilisation«

ein neues Redit gesdiaffen, und es ist nidit einzusehen warum

analog ein starker Staat nidit audi soll sagen können
:

»Für midi

spridit das Redit des Stärkeren« - der deutsdie General

Bernhardi und audi der englisdie General Lord Roberts

sagten das ganz offen ^ und .wenn gerade id, so hervorragend

stark bin, so liegt das dod, gewiß in der ,gesdiiditlid,en Ent-

widmung und diese EntwiAIung gibt mir eben ein Redit, Vertrage

zu bredien oder andere Staaten anzugreifen, denn wozu wäre

sie sonst, so wie sie ist, vorhanden?« Wenn im Privatleben

jemand behaupten würde, er braudie seinem Gläubiger nidit zu

zahlen oder er dürfe einen reidien Mann berauben, weil er

tugendhafter oder gelehrter sei als jener Gläubiger oder als ,ener

reidie Mann, und seine Tugend oder Gelehrsamkeit gebe ihm

also hiezu ein Redit, weil sie anderen zugute kommen könne

und daher für die ganze Gesellsdiaft wohltätig wirke und d«:

Zivilisation stärke - so würde man ihn ausladien. Durdi die

Untersdieidung zwisdien Privat^ und politisdier Moral setzt man

sidi eben über alle Moral leiditen Herzens hinweg. Wer Hegels

sdiwungvolle, auf haushohen Stelzen einhermarsdiierenden An-

siditen über Politik und Gesdiidite kennt, findet sofort heraus,

daß die gewalttätige Auffassung von politisdiem Redit bei Marx

und Engels direkt von Hegel abstammt, bei weldiem Fliilo-

sophen der Mangel an Aditung vor mensdilidien Existenzen

und das Extrem von RüAsiditslosigkeit gegen sie infolge einer

speziellen intellektuellen Weltansdiauung mehr als bei irgend

einem anderen Denker anzutreffen ist.
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Die Anzahl der Beispiele unmoralischer Politik ließe sich

mit größter Leichtigkeit ins Ungemessene vermehren, denn hiezu

wäre ja nidits anderes notwendig, als die ganze politische Welt*

gesAidite vorzunehmen, als deren harmlosester Teil sidi, so

sonderbar es audi klingen mag, vielleidit die Zeit der Völker*

Wanderung erweisen würde. Wollte idi midi auf die neueste Zeit,

nämlidi auf die Zustände unmittelbar vor dem jetzigen Weltkrieg

beziehen, so ließe sidi aus dieser neuen politisdien Phase

besonders viel lernen, denn sie repräsentiert einen so exzessiven

Tiefstand aller politisdien Moral, wie er, in der weltHdien Politik

wenigstens, wohl nodi niemals seinesgleidien hatte. Idi unterlasse

das jedodi.
^

Die Unmoral, präziser gesagt : die Korruption der Politik,

ist, bei der Konstanz ihres Charakters, natürlidi sdion seit jeher

den Menschen zum Bewußtsein gekommen und dodi oft genug

audi direkt angeraten worden.

Man denkt hier natürlidi zunädist an das Budi Macchia*

vellis »Vom Fürsten«. Es ist aber merkwürdig, daß er da, wo

er als Republikaner sdirieb, nämlidi in den »Erörterungen über

die erste Dekade des Livius« <42. Kapitel) ebenso wie im

»Fürsten« sdireibt: »Es ist zu bemerken, daß es nidit sdiimpflich

ist, Verspredien nidit zu halten, zu denen du mit Gewalt

gezwungen worden bist ... und nidit allein erzwungene Ver^

sprediungen werden unter Fürsten, wenn der Zwang aufhört,

nidit gehalten, sondern audi alle anderen Versprediungen werden

nidit mehr beaditet, wenn die Gründe wegfallen, die zu dem

Verspreciien veranlaßt haben.«

Es ist <mir> nidit klar, ob Spinoza im »Politisdien Traktat«

den Satz : »Ein Bündnis dauert so lange wie der Grund, auf

dem es steht, nämlidi Furdit vor Sdiaden oder Hoffnung auf

Gewinn«, als eine theoretisdi-psydiologisdie Selbstverständlidikeit

oder als eine Erfahrungstatsadie hingestellt hatte. Indessen sind

beide Auffassungen wohl im Grunde identisdi. Und sehr ähnlidi,

aber dodi in moralisdier Beziehung etwas gemildert, klingt das

Wort Bismardis, daß »unabweislidie Interessen« in »zweifellosen

Wortbrudi« treiben können und ein Vertrag zwisdien Groß-

mäditen nur so lange haltbar sei, als die Umstände währen,

unter deren Zwang er gesdilossen wurde. Die Milderung gegen*

über Spinozas Ausdrud^sweise besteht darin, daß hier von

»unabweislidien« Interessen und von »Zwang« gesprodien wird,

und nidit allgemein : »Furdit vor Sdiaden und Hoffnung auf

Gewinn«, daß also, wie idi es hier oft ausdrüd^e, nur ExistenziaU

oder fundamentale Fragen ins Spiel kommen. Allerdings wird

sidi nidit immer eine sdiarfe Grenze zwisdien ExistenziaU und

sekundären Fragen ziehen lassen, aber dodi in den allermeisten

Fällen. Kant meinte : :^Nodi hat kein Philosoph die Grundsätze

des Staates mit der Moral in Übereinstimmung bringen und

dodi audi keine besseren, die sidi mit der mensdilidien Natur

vereinigen ließen, vorsdilagen können.« Oben glaube idi jcdodi

gezeigt zu haben, daß eine soldie Übereinstimmung an sidi

wohl vorhanden ist und für die Praxis daher audi gefordert

werden kann ,- ob es aber gelingen wird, sie erfüllt zu sehen,

ist eine andere Frage.

Macaulay sagt : »Die Grundsatz der Politik« - er meint

die in der Praxis befolgten Grundsätze ^ »sincj so besdiafien,

daß der gemeinste Räuber sidi sdieuen würde, sie seinen

zuverlässigsten Spießgesellen audi nur anzudeuten.«

Nietzsdie sdirieb: »Der Staat ist die unorganisierte

Unmoralität.«
. tt f

Alle diese Aussprudle kontrastieren nidit wenig mit Hegels

Begeisterung für das »sitdidie Wesen« des Staates, was man,

da dodi Hegel genug von der politisdien Gesdiidite wußte ^

soear mehr als Nietzsdie oder als Kant -- nur damit erklaren

kann daß er sidi eine eigene, staatlidie »Sitdidikeit« konstruierte,

sie aber unter der falsdien Flagge der gewöhnlidi sogenannten

Sitdidikeit in den Gewässern seiner Reditsphilosophie herum*

plätschern ließ.
^

Am eindringlidisten jedodi über Politik im Verhältnisse

zur Moral spradi ein Mann, der, was seine politisdie Moral

betrifft, unter allen Diplomaten seiner Zeit den denkbar

sdileditesten Ruf hatte, nämlidi Friedridi der Große, ^er »Philo*

soph von Sanssouci«, von dem Rousseau sagte
:
»Er c^enkt

als Philosoph und handelt als König,« und der trotz allem,

wie man sogleidi sehen wird, dennodi audi während seiner

Handlungen wegen seines guten Glaubens und Willens ein

Philosoph war. Denn er war sidi nidit nur der Unmoralität
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seiner Politik bewußt utid maAte sich sie förmliA zum Vorwurf,

sondern er hatte seine wohl erwogenen Gründe für sie, die

selbst der Ethiker von heute nur dann als unzureiAend durdi-

sd.aut, wenn er die Unterscheidung von notwendigen und von

sekundären staatlidien Bedürfnissen getroffen hat, eine D.stmkt.on,

die zu keiner Zeit, also auA nidit zur Zeit FriedriAs, .n

der praktisAen Politik gemadit wurde und selbst heute noA

nidw ins Bewußtsein getreten ist.

Aber nodi mehr : Die allgemeine Forderung dieser Unter-

sAeidunR - die speziell für Kriegsunternehmungen schon Ucero

und in neuerer Zeit FiAte gemaAt hatte - erhebt, als vielle.At

einziger, sAon FriedriA selbst, allerdings als er noch kern

praktisAer Politiker, sondern ein sAriftstellernder und philo-

sophierender Kronprinz war. In seinem .AntimacAiayelk sAr.eb

er derVertragsbruA solle nur im äußersten Fall, wenn das

Heil des Volkes und eine sehr große Notwendigkeit dazu

zwingt, und auA dann nur naA reAtzeitiger Anzeige an den

Partner, als entsAuldbar gelten. Dann als König, im Jahre 1776,

sArieb er, mit bisher unerhörter Selbstironie und Satire auf den

ganzen Beruf der Politiker, folgenden Satz nieder
:
»lA hoffe,

die NaAwelt, für Ae iA sAreibe, wird in mir den Philosophen

vom Fürsten, den Ehrenmann vom Politiker zu sAeiden wissen.*

Mit der satirisAen UntersAeidung zwisAen dem Phibsophen

und dem Fürsten hat daher, wie man sieht, Rousseau Fr.edr.A

niAts gesagt, was er niAt sAon selbst wußte und - ernstl.A

bedauerte. Und was nun folgt ist von nahezu tragischem

Charakter, eben als AusdruA des Bedauerns eines unuber-

troffenen MensAenfreundes, darüber, daß er gerade infolge

seines PfliAtbewußtseins niAt so moralisA handeln konnte, wie

er es gerne getan hätte'. *IA muß gestehen,« sArieb der Konig

»daß es dem ins Getriebe der großen europäisAen Politik

Hineingerissenen sehr sAwer wird, seinen Charakter rein und

ehrliA zu halten. Stets sAwebt er in der Gefahr, von Bundes-

genossen verraten, von Freunden in StiA gelassen, von Neid

und EifersuAt erdrüdct zu werden, und sAließliA steht er vor

der sAreAenden Wahl, entweder sein Volk zu opfern oder

r^zunchmen ist hier F r i e d r i c t> s erster sAlesisAer Krieg, den

er - als junger Mann - eingestandenermaßen hauptsäAliA aus Ehrgeiz

begann.
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sein Wort zu bredien ... Die Gesdiidite jedes Staates, jeder

Monardiie oder Republik, zeigt uns Abkommen und Bündnisse,

die ebenso sdinell gebrodien wie gesdilossen werden. Jeder

Fürst ist gezwungen, sidi in die Gewohnheit zu fügen, die den

Betrug und den Maditmißbraudi heiligt, und idi sage offen:

Die Nadibarn des Fürsten, der's nidit täte, würden nur seine

Redlidikeit ausnützen und, was Tugend ist, als Sdiwadiheit

deuten. Das Wohl des Staates soll die Riditsdinur des Fürsten

sein. Verträge darf man bredien, wenn der Bundesgenosse

seine Pflidit nidit erfüllt, wenn er den Partner hintergehen will

und dieser ihm, weil kein anderer Ausweg bleibt, zuvorkommen

muß, wenn der Druck höherer Gewalt den Brudi erzwingt/

wenn die Mittel zur Fortsetzung des im Vertrag vorgesehenen

Friedens ersdiöpft sind . . . Unanzweifelbar sdieint mir, daß der

Privatmann sein Wort, audi das unbedaditsam verpfändete,

halten muß. An seinem Wort hängt nur das Sdiicksal eines

einzelnen, an dem des Herrsdiers aber das Wohl oder Wehe

ganzer Völker. Ist der Vertragsbrudi eines Fürsten so sdilimm

wie der Untergang eines Volkes?«

Besser ist amoralisdie oder antimoralisdie Politik wohl

nodi nidit verteidigt worden als in dieser Darlegung Friedridis.

Und der letzte Satz, in weldiem ein Vertragsbrudi dem Untere

gang eines Volkes gegenübergestellt wird, madit wahrsdieinlidi

auf den Leser einen so starken Eindrud, daß er geneigt wäre,

selbst die rüd^siditsloseste Politik gutzuheißen. Allein die

unbeabsiditigte Täusdiung liegt darin, daß in der ganzen Aus-

einandersetzung ausdrüdlidi oder unausgesprodien :
»Notwendig-

keit«, »Opfern seines Volkes«, »sein Untergang« und dergleidien

vorausgesetzt und die -' audi nadi meiner Meinung in soldien

Fällen vorhandene -^ Bereditigung der Gewalttätigkeit der

Politik auf alle Fälle erstredet wird und auf diese Weise die

Unehrlidikeit des Politikers überhaupt besdiönigt ersdieint.

Macchiavelli sagt zwar, daß jeder Staatsmann früher oder

später zugrunde geht, weldier sidi vorgesetzt hat, unter allen

Umständen tugendhaft und ehrlidi zu sein - zwisdien so vielen

anderen, die dies nidit sind. Allein mit dieser, aus der bisherigen

Praxis, namentlidi aus jener der italienisdien Renaissance,

abstrahierten Bemerkung wird die Forderung einer moralisdi

orientierten Politik durdiaus nidit als unpraktisdi bewiesen. Denn
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T In Krie^ - ZU beherrschen, so sei nur wiederholt, dal

unterscheiden mul), d. n. aau mdu

d^r Notwehr und in Existenzialfragen gewalttätig oder m.t

Listen und Täusdiungen vorgehen mag.
,,., _ j„ sidi

Richtig ist aber der Satz Macdi.av eil s - der s.cn

ja nuV um atsädiliAe Zustände in der politisAen Wel und

'„^run. eine prinzipielle Verbesserung dieser

^^^f^J^^^
wie manAe glauben, nidit einmal um die E.nhe.t

-f^^^
Tf^li^ns kümmerte, sondern nur eine Tedinik des Regieren

ferderblidien politisdien Atmosphäre tugen aft zu bki
' -J

wenn der Politiker sonst voll guten Willens ist. Fj„'^^/.'*

Ir Große, der, wie sd,on gesagt, an
Jp'-^'f

^f^J J
losi^keiten

' und selbst Gewalttaten wohl von keinem Po itiker

se t Zeit übertroffen wurde, will sein Vorgehen mit de

Xderbnis seines Zeitalters* entsdiuldigen ^an
^-"J^^j^^^

- hohem Grade r^^^^ t^t^^^^^^^
Besserung nur von innen heraus, a. n. uui^i

ermöglicht werden kann.
^

Man würde aber sehr irren, wenn man der Meinung

einiger sLftsteller zustimmte, die Politik stehe darum prmz.p.U

außer aller Moral, weil sie .MassenmoraU se. oder wie zum

Belpiel A. Christensen in dem Werke .Politik und Massen-

S« sagt, Sie sei der praktisdie Ausdruck /- M-se^^^^^^^^^^

Bei dem Worte .Massenyst -^ehr ^ne,
J^^^^

daß die Staatsmänner <fur das Auswärtige; uuu

Ti^ei und bei der ganzen Behandlung der Frage über das Verhältnis

A PoU^r zur Iral wifd als selbstverständliA vorausgesetzt, daß eme

t::l;l^nt!^lr i. Interesse ^^^
, f^^t^^^^^Jl^^Z

liAen Zweden geführt wird. Eine egoistische Politik wird ,a P

wohl von jedermann verdammt.
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ihnen zustimmenden Volksvertretungen notgedrungen nur das

tun, was die »Massen« von ihnen verlangen,- in Überein-

stimmung mit dem Gedanken, es sei ja die Politik die hödiste

Anspannung der Volkskräfte. <H. Sdholz in »Politik und

Moral«.)

Aber der Begriff der Massen, als der große Haufen der

Unintelligenten aufgefaßt, ist ganz und gar nidit am Platze. Die

intelligentesten und audi genialsten Staatsmänner arbeiten mit

den unmoralisdiesten Mitteln in ihrer äußeren Politik, ohne daß

irgend welche »Massen« derlei von ihnen verlangen, ja über^

haupt von ihren Intrigen und Rücksiditslosigkeiten irgend eine

Ahnung haben. Und was die Parlamente, namentlidi die Ober-

häuser, betriflPt, so sind sie mit dem Gebaren der Minister für

Auswärtiges, wenn er weldie Schurkereien immer, jedodi im

Interesse des Staates verübt, fast immer einverstanden,- sie

müssen nur zum Ziele führen oder es wenigstens verspredien.

Es ist merkwürdig, daß ^ meines Wissens — bisher mit-

unter wohl über die Korruption der politischen Führer, aber nie

über jene der Parlamente gesprochen wurde, die zwar passiv

bleiben, aber mit seltensten Ausnahmen einzelner Parlaments-

mitglieder, alles, was diese Führer, d. h. die Minister <oder

Potentaten) tun, ganz befriedigt hinnehmen. Von einer moralisdien

Entrüstung über völkerreditswidrige, unmensdilich-brutale Maß-

regeln oder über Lügen und Foppereien im Dienste der Politik

wird man kaum in einem einzigen Parlament etwas vernehmen.

Nur Männer wie Burke, Sheridan und in unseren Tagen

der Sozialist Snowden und wenige andere leuditen aus dem

ältesten Parlament der Welt als einzelne Sterne aus dem tiefsten

moralisdien Dunkel der allgemein seit Jahrhunderten geübten

furchtbaren auswärtigen Politik hervor. Und wenn man soldie

Vorgänge beobaditet: das System von Völkerreditswidrigkeiten,

Rücksiditslosigkeiten, mitunter von Unmensdilichkeit und Ver-

logenheit, und wenn man sieht, mit weldier Ruhe, mit weldiem

stillen und behaglidien Sdimunzeln das alles hingenommen und

dabei dodi immer mit ReditsdiafFenheit und Humanität paradiert

wird, so mag einem wohl der Vergleidi einfallen, die Parlamente

und audi das Volk und seine politisdie Literatur hielten es mit

ihren aktiven Politikern wie ein Mann, der sehr gut weiß, daß

seine Frau mit ihrem Körper gute Geschäfte madit, diese Art
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des Erwerbes in seinen. Inneren gutheißt und naA außen trotz-

dem den anständigen Mann markiert.

Frage« gelegentlidi der Kr iK aes
^^

und' indem ich auf diese Krifk verwe.se w^ll.A h.r
^^

GesAiAtstheorie nur einige »'"^^^/^^ u„braud.bar-

vielleicht sAon an siA genügen werden, von ihrer UnDr

keit zu überzeugen^ ^.^^ j^„ Krieg«,

teils bewußte, teils ^^'^-^%^::^ZliTmjtJn,
^^ Ai>Ty TInfprprund von politischen vergangen l»uvi

r ote ATrlSingen dur5> einzelne PersönUAkeiten^^^^^^^^^^^

planmäßiges Eingreifen solcher Personen wurde^ s^e n. oder^v

später als faktisdi ausgelöst werden und '" /^'^^ ^y/
7lZ Glaubt vielleiAt jemand, daß ohne Ludwig XIV „

T ( 'n Edua dVIldieDinge ebenso gegangen waren,

rSr>Massengefühk des Gloirefanatismus der Franzosen war

wohl sdt Sem in aller Stille und im Kern vorhanden, abe

Ihne AnUung desselben dnrd. einzelne Personen wäre es n.dit
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in Kriegsform gebradit worden. Dies alles wird audi dadurdi als

riditig bewiesen, daß die Völker — mit Ausnahme der Diplomaten

und Politiker ^ wenn audi beunruhigt, dodi sehr oft gar nidit

ahnen, daß es so bald zu einem Kriege kommen werde, wie das

ja audi beim jetzigen Weltkriege der Fall war. Er kam, wörtlidi

genommen — wie im Kapitel »Diplomatie« gezeigt wurde --

mit telegraphisdier Gesdiwindigkeit zustande. Hätten die führenden

Politiker sidi mit ihrem Gedankenaustausdi etwas mehr Zeit

genommen, z. B. einen Monat oder dodi eine Wodie statt einiger

Stunden, so wäre der Krieg vielleidit gar nidit ausgebrodien.

In jedem Falle legten einzelne Personen die brennende Lunte an

die sdion geladene Kanone und ohne diese hätte die Kanone

keinen einzigen Sdiuß abfeuern können.

Und ganz heiter wirkt es, wenn die Marxisten, respektive

die Vertreter der materialistisdien Gesdiiditsauffassung, sidi oft

gegen soldie Politiker wenden, die ihnen nidit zu Gesidit stehen.

Warum denn so erbost gegen Personen, wenn nidit diese, sondern

die historisdie »Entwid^lung«, die Massenvorgänge an allem

sdiuld sind? Was wolltet ihr von Bismard^, von Wilhelm IL,

von Eduard VII., wenn sie nur ein blindes Werkzeug der

Entwidlung waren? Und mit weldiem Redit konnte z. B. ein

sozialdemokratisdies Blatt <die österreidiisdie »Arbeiter-Zeitung«

vom 20. Juli 1915) die Frage aufwerfen : »Ob die Verständigungs-

verhandlungen zwisdien England und Deutsdiland im Jahre 1912

audi gesdieitert wären, wenn die Entsdieidung letzten Endes

nidit bloß den Diplomaten anheimgestellt gewesen wäre? Wenn

also die Völker hätten mitspredien können?« Damit ist dodi

zugestanden, daß die paar Diplomaten nidit nur in einer so

widitigen Angelegenheit entsdiieden hatten, sondern sogar ent-

gegen dem angenommenen und wohl audi wirklidien Willen der

Völker ihre Pläne durdisetzten. Wo bleibt also die historisdie

Entwid^lung? Wo die alleinige Massentätigkeit und Einfluß-

nahme auf die politisdien Ereignisse?

Und endlidi vergessen die Massenhistoriker, daß ja audi

die einflußreidien politisdien Personen nidit in der Luft sdiweben,

nidit aus dem Nidits entstehen! sondern geradeso wie die Massen

aus der historisdien Entwidclung, im weitesten naturwissensdiaft-
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den Menschen e.n *^«'" "7, j; wie die Marxisten, aber

man doch f"S^"'
"J^"^ f Unterstützung Serbiens gegen öster-

^"\ "^
-Ivtnt aus ».wirtschaftlichen« Gründen introduriert

r'l OK^RuLru wenig Getreide, zu wenig Mineralien, zu

**'

pL! für seine Bevölkerung hat und ob niAt Ländergier,

Handelssdiiffen wahrend aes r
^^ pj j^^j meinem

,u verwehren. Und w.e
^^^^^^^^^^ Nicht

Revand^edurst irgend

j^^^^^^^^^^
^^^ ^,^^,^„p,

""x;tt^:.3rrss. *. B....P« V»

o. Spin. «. ».».-
'^'-"«»tiii« ri* "^" »:;

kein Anachronismus ^
^^^^^^^^^^^^^^^ eben

die Fortsetzung des ^^^^"^PJ^^^^P;. ""V^^J^ ^je der Kampf

S keine
Llogisd.eNotwendigk.iU, ^^'s sS. imtrr

mit einem .Konkurrenzkampf* zu tun, bei dem es sicn ,a
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um materielle Ziele handelt/ und warum findet sidi dieser

biologisdi« notwendige Gloiredurst nidit audi bei allen anderen
»

Völkern?

Es ist gewiß sehr merkwürdig, daß die Mensdien, wenn

sie äußere Politik treiben, immer nodi viel sdilediter sind als

sonst und das gilt ja vielleidit ganz besonders audi von hödist

zivilisierten Nationen. Man könnte wohl mit Redit zu dem

Sdilusse kommen, daß die Institution des Staates auf die Moral

verderblidi einwirke, da die Idee seiner Souveränität die Mensdien

geneigt macht, allen in den Nationen vorhandenen bösen Instinkten

ohne alle Hemmungen freien Lauf zu lassen. Mögen das jene

wohl überlegen, die, wie mandie Staatsphilosophen, den Mensdien

im Staate ganz aufgehen lassen wollen und sogar geneigt

sind, die staatlidie Sittlidikeit als die einzige oder wenigstens als

die hödiste anzuerkennen.

Je größer die Anzahl von Mensdien ist, die durch ein

gemeinsdiaftlidies Ziel oder eine gemeinsame Idee oder Empfindung

verbunden sind, desto gefährlidier und brutaler werden sie, desto

mäditiger zwar — in hödist seltenen Fällen ^ audi im Guten,

aber beiweitem öfter und mehr im Bösen. Wenn kein einziges

Individuum fähig wäre, einen Mord zu begehen, so wird dodi

Morden etwas ganz Leiditcs, wenn soldie sonst sehr zahme

Individuen in irgend einer Beziehung sidi solidarisdi und dadurch

mäditig fühlen. Wenn eine kirdilidie Prozession von einem Vorüber-

gehenden sich z. B. durdi einen Sdierz nodi so leidit oder durdi ein

nodi so harmloses Benehmen oder sogar bloßes Versehen beleidigt

fühlt, so sind alle Teilnehmer dodi sofort bereit, wie ein gereizter

Bienensdiwarm sidi auf ihn zu stürzen und ihn audi zu töten.

Es ist so, als ob es in der Welt nur ein einziges Gewissen gäbe

und dieses sidi auf die große Masse verteilen würde, so daß, je

zahlreidier die Menge, desto sdiwädier der Gewissensanteil bei

jedem einzelnen wird.

Daher sind audi die Angehörigen eines ganzen Staates so

unempfindlidi gegen alles Böse, das seine Diplomaten gegen andere

Staaten beabsiditigen oder ausführen , es kommt beinahe gar nie

vor, daß Volksvertreter in den Parlamenten soldie böse Pläne

und Taten — wie das ausnahmsweise Burke und Sheridan

gegenüber den Verbredien des Warren Hastings taten —
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Ti j J «af Hecel- »Der Staat ist dieWirk-

emstlid, rügen Und da agt^HegcK
^^^ ^^^^ ^^^

„d^keit der f'*-
^J^^„^l"j:,ehr einzuräumen, als eben

Und es ist sehr interessant, da», wenn
Institution,

Sandelt, der s^^:^::^:::i::i:t:j^^^^ -o.

Z:ri^eta^a;ä:ie"rüngen heud^eln und die Staatsange-

hörigen sind '^^'^l^^^^^JlT^l^em Kapitel über Politik

d XTeTgeL ai rLal ge.ad.t, wird von den Po itikern

'^t'tlZ. oft der Ausdf^,i^;3„tta/e;
GrieAenland iün|- Soldater^^^^^^^^ A^ n.en^ s

^^^^^J ^^^^^^

von seinen .he.l.gen Bata.llonen
^^^ annektierte

die ungarisAe Regierung das von Oste re.* U g
^_^^^^^

Bosnien für Ungarn f^-«"'^^^

"„Tn ' n sei einmal einem

Präsident Wekerle hervor, Bosn.en se. e

^

ungarisAen König
-^",^*_f^"„„/tüsse daher an diese

ungarisAen Krone« gehört ""<! «""^
.0.5 beflissen sid,

"^^^Z ^ai-td^rpÄ de^Äu^g dieser sonder.

»heilig«. Da wurden d.eAbs.Aten auf Eob^^^g^^^^^^
^^^^.^^

Provinzen: ^i^^'^'^'^ ^^''^^°'''Z^^^^ Salandra sprad>

Provinzen« genannt, ja der M-s^^^sid^";^^^^^^^^
^^^^^^^

,ogar von
'«^^trsfervr dem »hetn Rußland« spred^en,

seit langem schon stets von
alkemein bekannt.

wenn sie aggressive Abs.*tenh,^s^^^^^^^^^

Es fehlt nur nod» das Wort »heilige
»Staatsmann«

So daß man behaupten kann, daß, so oft jnn

^
,3S Wort: .heilig« ^^^XJ^^^^^^'^
SaSrrJ-rrgltrSX mit behagh^em S.munzel«

das anhören und dazu sdiweigen.
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Stattete Gemeinsdiaft ist, destomehr entsteht in deren Mitgliedern

Gleidigültigkeit gegen Kollektiwerbredien und, was nodi viel

gefährlicher ist, desto spontaner keimt in ihnen Haß und Aggressiv-

lust auf. Daher so viel Brutalität in der Gesdiidite der Staaten,

der Nationalitäten wie der Kirdie zu finden ist. Die Institution

der Familie begreift nur wenige Personen und ist nicbt mit Madit

gegen andere Familien ausgestattet, daher repräsentiert eine

Gesellsdiaft mit hodi entwid^eltem Familiensinn - wie die

chinesisdie - eine friedlidie Gemeinsdiaft, ohne gegenseitigen

Haß. Andererseits würde eine kosmopolitisdie Vereinigung der

Mensdien trotz der enormen Anzahl ihrer Mitglieder nadi außen

ungefährlidi sein,, entweder wäre sie ungefährlidi, wenn sie nur

eine geistige und nidit zugleidi eine Maditorganisation ist, oder

selbst, wenn sie dieses wäre, so wäre ja niemand da, gegen wen

sie sidi wenden könnte, ausgenommen: die ^^kosmopolitisdi«

genannte Vereinigung erstredte sidi bloß auf sehr viele, aber

dodi nicht auf alle Völker: z. B. auf alle diristlidien oder auf

alle von uns »zivilisiert« genannten Völker, dann aber wehe

allen Niditdiristen und allen »wilden« Nationen!

Im Zusammenhang mit der Art der Auffassung der Politik

nadi ihrer moralisdien Seite steht die Stellungnahme gegenüber

dem bekannten englisdien Satz: »Right or wrong - my

country.«
« « xt ti • *

Jeder Mensdi mit einem einigermaßen ethisdien Naturell ist

bei Anhörung dieser Maxime eines vollendeten staatlidien Egoismus

nidit wenig empört, denn sie negiert jeden Sinn für Gereditigkeit

in beinahe zynischer Weise.

Und diese Entrüstung ist auch ganz bereditigt, wenn man

unter dieser Maxime versteht: Man solle in der Politik sidi

unbedingt um Wahrheit und Gerechtigkeit nidit kümmern, sondern

nur und immer das tun, was eben dem Staate nützt. So memen

es nidit nur in der* Regel die englisdien praktisdien Politiker,

sondern audi die Staatsmänner überhaupt und besonders jene

politisdien Sdiriftsteller Deutsdilands, die das Staatsgebilde als

ein so hohes, so souveränes betraditen, daß all sein Tun und

Lassen über allen »moralisdi« genannten Forderungen steht. Von

den vielen Gewaltssdiriftstellern dieser Sorte sei nur Treitsdike,
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und ein früherer und ungleiA größerer, nämliA Hegel

erwähnt. Von Hegel sei in dieser RiAtung folgender etwas

schwerfälliger, aber dennoA ganz präziser Satz angeführt. In

seinen - von G. Lassen herausgegebenen - »Grundlinien

der Philosophie des Rechtes*, Seite 269, heißt es

:

,Es ist die Forderung besprochen worden, die t'oimk

der Moral unterzuordnen. Aber <es ist) zu bemerken, daß das

Wohl eines Staates eine ganz andere Berechtigung hat als

das Wohl des einzelnen und die sittlidie Substanz, der Staat,

ihr Dasein, d. h. ihr Redit unmittelbar in einer nicht abstrakten,

sondern in konkreter Existenz hat, und daß nur diese konkrete

Existenz, nidit einer der vielen für moralisdie Gebote gehaltenen

allgemeinen Gedanken, Prinzip ihres Handelns und Benehmens

sein kann . . .« < .

Wenn man diese Argumentation noA so genau und mit

„odi so gutem Willen prüft, so wird man dod. keine Spur von

Beweiskraft in ihr finden. Die ganze Untersdie.dung zwisdien

dem Wohl, also audi der Moral, des einzelnen und ,enem c.nes

Staates ist wie eben die ganze Devotion H e g e 1 s vor dem

Staa und dir von ihm frei erfundenen »sittlidien Substanz«

d Iben ganzwillkürlidi. Allerdings läßt sidi in diesem Gebiete

d StaatsUtes wie der Moral überhaupt nichts zwingend

beweisen, also Hegels Ansidit ebensowenig wie d,e hier ver-

trelene Entgegengesetzte. Allein die meine hat offenbar che größere

SenstaaLe FriedenssiAerheit ^ neben der VereiiJ-^.J-g

des Regimes unserer Tätigkeiten im privaten und im offentliAen

Leben - für siA und umsomehr ist zu hoffen daß man s.A,

wenn man das weiß, niAt von solAen auf philosophisAen oder

re?aph%Aen Stelzen einhermarsAierenden Darlegungen werde

^""^
Wie" iTstn oben argumentierte: Ist ein Staat mit hundert

Bewohnern sAon eine »sittliAe Substanz?« NaA Hegel ganz

S wenn er überhaupt die »staatsmäßige« EinriAtung besitzt,

und »staatsmäßig« ist, eben naA Hegel, -'"^.MensAenmenge

wenn sie zur gemeinsAaftUAen Verteidigung der Gesamthe« ihres

wenn sie iu 5 wirkliAes Wehren siA ver-
Eigentums verbunden ist . . . durd» wirwimes we

teidiet« . »Die Einheit der StaatsmaAt,« sagt Hegel ferner,

1 um allgemeinen Zwedc der Verteidigung ist das WesentliAe

dneT Staates.« Also jene hundert Bewohner sind, ebenso wie
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irgend eine Räuberbande, ein wirklidier Staat, wenn sie nur durdi

eine »wirklidie Wehre« sidi verteidigen. Nun kann man fragen:

Warum sollen moralisdie Maximen für alle privaten Verhältnisse

gelten, aber nidit für jene hundert Personen <mit einer »wirklidien

Wehre«)? Die ganze dodi so ungereditfertigte Prosternierung vor

dem Staatsbegriff dürfte dodi nur im Respekt vor dem Polizei-

büttel aus der absolutistisdien Zeit ihren Ursprung haben und

wenn man das weiß und sieht, wie selbst so große Geister wie

Hegel -- seine philosophisdie Ehrlidikeit vorausgesetzt - darin

nidit freier sind als tausend andere, so empfindet man erst deutlidi,

weldie Befreiung die Auffassung des Staates als einer Vertrags-

institution in die Welt gebradit hat, besonders die Auffassung

R o u s s e a u s, der nidit wie H o b b e s annahm, die Abtretung

der individuellen Redite gesdiehe an einen Souverän, sondern an

die ganze Gesellsdiaft.

Also mit der Immunität des Staates vor ethischen Anfor-

derungen ist es nichts!

H. Gomperz meint -- in seinem Werke »Philosophie des

Krieges in Umrissen« - »der einzelne wird mit dem Bewußt-

sein zufrieden sein müssen, daß er für eine gute und gerechte

Sache kämpft, wenn er das Interesse seines Volkes verteidigt«.

Ganz so sprach Ce eil Rh ödes über seine völkerrechtswidrigen

und oft überaus brutalen Unternehmungen: »Meine Unternehmung

ist gewiß gut, denn sie ist für mein Vaterland nützlich.« Wenn

man solche Ansichten hat und verbreitet, dann ist die sichere

Aussicht auf höchste politische Sittenverderbnis vorhanden und

ein kontinentaler Philosoph sollte sich zehnmal bedenken, diese

Maxime zu propagieren, die wohl der ganzen äußeren Politik

Englands seit Jahrhunderten entspricht, aber von jedem gesitteten

Menschen verabscheut wird. »Interesse« des Volkes, »Nutzen«

für das Vaterland, genügen nicht, um Kriege und gar um

Völkerrechtsverletzungen zu rechtfertigen ,- es müßten nur bxistenz*

fragen ins Spiel kommen, und auch dann darf man nicht von

einer »guten und gerechten Sache« sprechen, für die man kämpft

sondern von nad^ter Notwehr, die ja nichts mit Güte und

Gerechtigkeit zu tun hat.
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Es ist aber, um ungerechten Tadel des Verhaltens in Kriegs-

zeiten zu verhüten, notwendig, den an sid» moralisd» so häßlichen

Satz- »Right or wrong - my country!« einer weiteren Analyse

zu unterziehen. Der Ethiker hat das ReAt, ihn zu verwerfen,

solange er sid» auf das rein politisdie Verhalten der Staats-

männer, Volksvertreter und politisdien Sd.riftsteller bis unmittelbar

vor dem eventuellen Ausbrud» eines Krieges bezieht. Bis dahin

wird also eine moralisdi gerichtete Politik - von Existenzfragen

abgesehen - nid>t aggressiv sein, nidit lügen und betrugen,

kurz nidits von alledem an sidi haben, was die Diplomat^ so

berüditigt madit. Wenn aber trotz allem und allem em Krieg

beginnt, so mag sidi jeder Staatsbürger - wenn er sonst nichts

dagegen hat - in die Reihe der Verteidiger seines Staates

stellen, ohne daß man ihm Untreue gegen seine sonstigen

moralisdien Maximen vorwerfen kann, selbst wenn er noch immer

überzeugt wäre, daß der feindlidie Staat im Redit ist. Aber es

darf sidi eben nur um die wirklidie Verteidigung seines Landes

und nidit um ein Erobern irgendweldier Art handeln! Denn

nunmehr, nadi Beginn der Feindseligkeiten heißt es, sidi seine

Angehörigen und nodi vieles andere verteidigen, und Icein

Moralist kann verlangen, daß man Leben und Eigentum hingeben

solle weil die Politik des eigenen Staates eine unmoralisdie war.

Wir' wissen überdies, daß im Krieg das Völkerredit von den

Kombattanten sehr selten geaditet wird - man denke z. B. an

das furditbare Vorgehen der Russen in Ostpreußen und Gauzien

sowie an die militärisdien Rüdcsiditslosigkeiten der Deutsdien in

Belgien und Nordfrankreich während des Weltkrieges - und

wenn feindlidie Heerhaufen in meinem Wohnort oder Soldaten

in mein Haus eindringen, so würde es mir gar nidits nützen,

dem Feinde zuzurufen: »Euer Staat ist im Redit, idi habe es

immer gesagt und sogar unter Lebensgefahr in Zeitungsartikeln

öffentlidi behauptet, idi verdiene Sdionung für midi, meine

Familie und mein Eigentum!« Es wäre der Gipfel der

Lädierlichkeit.

Man mag also, da es sidi dann um eine Existenztrage

handelt, sid» um gar nidits anderes als um die Verteidigung

kümmern und es verdient durdiaus keinen Tadel, wenn z. B. ein

Politiker, der immer ein Gegner des Krieges mit jenem feindlidien

Staat war, beim Ausbrudi und während des Krieges sidi für die

energisdie Führung desselben einsetzt,- ebenso darf man nidit

darin einen Widersprudi sehen, wenn ein Pazifist in die Armee

seines Staates eintritt und sonst alles möglidie zur Herbeiführung

des Sieges unternimmt. Audi den Sozialisten, insofern sie

Internationalisten waren und sind, wurde mit Unredit vorge-

worfen, daß sie ihre Prinzipien verleugneten, wenn sie an der

Verteidigung ihrer eigenen Staaten teilnehmen. Abgesehen davon,

daß nur ein geringer Teil der Sozialisten wirklidi und radikal

imernational fühlt, d. h. den Internationalismus dem Nationalismus

oder dem Staatsgefühl vorzieht, hätte es ja audi keinen Sinn,

sidi anders zu verhalten, denn solange die Internationalisten

nidit stärker als die bestehenden Regierungen und als die anderen

Parteien sind, können sie Kriege nidit verhindern. Und sie

würden, wenn sie die Kriegführung nidit unterstützen oder

vielleidit ihr gegenarbeiten wollten, sidi den größten Verfolgungen

im Innern aussetzen und nidits anderes herbeiführen, als vielleicht

die Sdiwädiung und Niederlage ihrer eigenen Armee und das

notwendigerweise daraus entstehende Unheil für den ganzen Staat

und also audi für sidi selbst. Es handelt sich eben um eine

Existenzfrage, hinter der in der Regel alle anderen Fragen

zurüdctreten. Auch hier gilt es, daß das Bekenntnis der Inter-

nationalität dem eindringenden Feind gegenüber nichts nutzen

würde, höchstens würde er uns mit einem Spottwort das

Bajonett hineinstoßen.

Wer aber noch immer behaupten wollte, man müsse aus

moralischen, idealen Gründen dem Feind den Sieg wünschen

weil er im Recht und der eigene Staat im Unrecht sei oder weil

jener Sieg kulturellen Fortschritt oder das »Heil der Welt«

sicherer verbürge als der eigene, so stelle ich an diesen Mann

der theoretisch das, was edler ist, nicht zu unterscheiden weiß

von dem, was dringender ist, die Frage; Wenn der siegreiche

Feind in die Stadt eindringt und die wütende Soldateska mordet

Frauen vergewaltigt und plündert ^ wird jener Idealist sich

und seine Angehörigen mit aller Ruhe den Gewalttaten preis-

geben ' Wird er mit diesem allen zufrieden sein, weil d" »Fort-

schritt« jetzt gesichert ist, da ja der Feind gesiegt hat? Wird er

nicht wünschen, daß doch noch im letzten Moment d-e feind-

liche Armee von der eigenen geschlagen und zum Rudczug

gezwungen werde? ... Es heißt darüber nachdenken! Aber auch,
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wenn wir im Bereich des Gedankens und der Theorie bleiben,

ist den Sozialdemoltraten kein Vorwurf zu machen. Denn man

kann der ehdichste und prinzipientreueste Kosmopolit {Inter-

nationalist), dabei aber auch ein inniger Anhänger seiner Familie

oder seiner Nation oder seines Staates sein. Und da ist es dodi

nur natürlidi, daß hier, wie so oft im Leben, Situationen entstehen

können, aus denen sidi moralisdie Konflikte ergeben und wo

man eine oft bittere Wahl treffen und siA für dasjenige ent-

sdieiden muß, was das geringste Übel nad» siA zieht. Nad. dem

Krieg können dann dieselben Sozialisten, die für ihren i>taat

kämpften, mit voller Energie wieder sid» für den Inter-

nationalismus einsetzen, ohne im geringsten eine Inkonsequenz

ZU begehen.
< x j ft

Ohne Zweifel ist es sehr bedauerlich und tragisdi, dal)

unser politisdier und unser völkerreditlidier Zustand so barbarisdi

ist, besonders daß die Zivilbevölkerung seit diesem Weltkrieg

völkerreditlidi nidit mehr gestützt wird und nodi mehr, daß die

Institution der allgemeinen WehrpfliAt existiert, die jede politisA

gespannte Situation so leidit und unausweidilidi in die denkbar

tragisdieste überführt.
^

In dem eben Gesagten setzte idi als fast selbstverständlidi

voraus, daß jeder die Verteidigung von Leben, Gesundheit und

eventuell audi des Eigentums über die unentwegte Befolgung

irgendweldier politisdier Prinzipien stellen wolle, ohne ihnen des*

wegen untreu zu werden, daß man also nur der aufs äußerste

gespannten furditbaren momentanen Situation geredit werden

wolle. „ o i j-

Indessen wurden in der neuesten Zeit Stimmen laut, die

ein soldies Vorgehen tadeln, ja mitunter auf das sdiärfste ver-

urteilen. _ _, , ' e •

Nun, es steht ja jedem die Art seines Vorgehens frei.

Aber es ist ganz ungeredit, jene Sozialisten, die um eines Prinzips

oder einer Tendenz <z. B. der Internationale) willen dodi durdiaus

nicht das Sdilimmste erdulden und daher gegen einen äußeren

Feind verteidigen wollen, veräAtlidi »Sozialpatrioten« zu nennen.

Denn fürs erste ist gar kein Grund und keine Bereditigung vor-

handen, jemanden zu tadeln und zu mißaAten, weil er dem

Gefühl des Patriotismus zugänglid» ist, wenn er aud» zuglei*

S64

zum Beispiel Sozialist ist. Es sind ja sehr versdiiedene politisdie

Ansiditen insofern gleidibereditigt, als man von keiner einzigen

beweisen kann, daß sie an siA falsA ist, man kann sie bekämpfen,

aber niAt wissensAaftliA exakt widerlegen.

Andererseits ist jener, der siA überhaupt gegen den Feind

zur Wehr setzt, darum allein noA immer kein »Vaterlands-

verteidiger«, wenigstens der AbsiAt naA niAt. Denn er kann

ganz gut starker Gegner seines Staates, seiner Institutionen oder

seines gegenwärtigen Zustandes sein und doA, wenn der Feind

anrüAt, siA und seine Angehörigen - an die er zunäAst denkt

- zu sAützen suAen, indem er in der heimisAen Armee mit-

kämpft. Er brauAt also dabei gar niAt an sein »Vaterland« zu

denken, er kämpft niAt für ein Vaterland, sondern für »Haus

und Hof«.
.. < n -x

Hieraus ersieht man klar, wie ungereAtfertigt die Ansiditen

sind die Lenin in seiner <im August 1916 mit S i n o w
j
e w

publizierten) SArift: »Die Grundsätze des Sozialismus und der

Krieg vom Jahre 1914« äußert. o 1

Er spriAt da immer in wegwerfendem Tone vom »bozial-

patriotismus«, einem Begriff, der, wie wir eben sahen eine ganz

unbereAtigte Kombination von zwei BezeiAnungen darstellt, die

gar niAts miteinander zu tun haben. Es heißt dort: »Der

Sozialpatriotismus ist die Vaterlandsverteidigung der Sozialisten

in diesem Krieg Die Sozialpatrioten führen eine anti-

proletarisAe, bürgerliAe Politik, denn sie verteidigen '" WirkliA-

keit niAt das Vaterland gegen die UnterjoAung durA die

fremden Völker, sondern das ReAt der GroßmaAt auf die

Plünderung der Kolonien und die UnterdrüAung der fremden

Völker. Der Sozialpatriotismus unterstützt die Bourgeoisie in

ihrem Betrug des Volkes, dem einzureden versuAt wird daß

der Krieg für die Verteidigung der Existenz und der Freiheiten

der Nationen geführt werde. Die Sozialpatrioten stellen siA so

auf die Seite der Bourgeoisie.«

Allein es ist gar keine Rede von Bourgeoisie oder

Proletariat oder dergleiAen. Der Weltkrieg war einmal da, ohne

daß das Volk den geringsten Einfluß auf seinen AusbruA hatt

wie ein furAtbares Naturereignis, und dazu kam nodi, daß die

deutsAe Regierung die SaAlage so darstellte <wie viele meinen:

fälsAliA),alsobsie provoziert worden wäre, so daß das deutsAe
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Volk also auch das Proletariat und die meisten führenden

Sozialisten, von dem Vorhandensein eines Verteidigungskrieges

fest überzeugt waren ^ was hätten da die armen Staatsbürger

madien sollen? Hätten sie die Russen in Ostpreußen unbehelligt

einmarschieren lassen sollen? Hätten sie durch allerlei Störungen

des Aufmarsdies die eigene Kriegführung ersdiweren oder gar,

wie das manche Revolutionäre wünsditen, unmöglidi machen

und sich so nur ein Danksdireiben des Großfürsten Nicolai

Nicolajewitsch verdienen sollen, dem dadurdi der Emzug m

Berlin so sehr erleiditert worden wäre?

Etwas anderes wäre es gewesen, wenn die Sozialisten

sowohl in Deutsdiland als gleichzeitig audi in Rußland den Aut-

marsdi hätten stören, also den Krieg hätten verhindern können.

Daran war aber, ganz besonders im zaristisdien Rußland nich

cmfernt zu denken, und es zeigt nur abermals, welchen Mangel

an Urteilskraft ^ bei allem guten Willen ^ fanatisdie

Revolutionäre zeigten, die, wie Liebknecht und die Luxemburg,

in Berlin zu Revolten anfeuerten, und nidit minder denselben

Mangel an Verständnis bei allen jenen, die dieses Vorgehen als

ein zwedmäßiges hinstellten.
, o f •

Und es ist auch sinnlos zu sagen, die Sozialpatrioten

stellten sidi so auf die Seite der Bourgeoisie! Die deutschen

Sozialdemokraten <die Mehrheitssozialisten) stellten sidi einfach

in die Reihe der Verteidiger von Haus und Hof und damit

weder auf die Seite der Bourgeoisie nodi auf die der Junker

oder irgendwelcher anderer Parteien oder Klassen, ^\)^/^^

mitkämpften, geradeso wie man nidit sagen kann, die Artillerie

»stellte sidi an die Seite der Infanterie^ denn sie stellte sidi

einfadi an die Seite aller Mitkämpfenden, also audi an die Seite

der Infanterie, militärisdi mit ihr einig, sonst aber mindestens

ganz indifferent. - ..

Und vollends widersinnig ist Lenins Behauptung, die

Sozialpatrioten »verteidigten die UnterdrüAung der fremden

Völker«,, gewiß hat nidit ein einziger Sozialist an so etwas auch

nur entfernt gedadit!
r a j^i

Lenin bedauert so sehr »den Verzidit auf den Klassen-

kämpfte während des Weltkrieges. Allein wenn es heißt: »Die

Russen kommen!« so muß der Klassenkampf warten, und wenn

man an die Grausamkeiten einer eindringenden russischen
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Soldateska denkt, so hat man keine Lust und audi keine Zeit,

an den Klassenkampf audi nur zu denken.

•

Eine Frage der politisdien Moral ist audi die nadi der

Zulässigkeit der Annexion fremder Landesteile oder einer Gebiets*

Übertragung gegen die Interessen oder Wünsdie der Bevölkerung.

'

Bei den unparteiisdien Gegnern von soldien Annexionen

oder Gebietsübertragungen herrsdit hiebei als Grundgefühl die

Forderung der freien Selbstbestimmung der Völker, die der

möglidist freien Selbstbestimmung der Individuen analog gedadit

wird.
. ^ I TT

Diese sozialethisdie Forderung dürfte ihren Ursprung in

dem Aufklärungszeitalter und in der Entrüstung haben, die sidi

der edleren Geister bemäditigte, als sie die Kriege und Friedens-

sdilüsse in der Zeit der absoluten Fürstengewalt ihrer Kritik

unterzogen. Damals waren Annexionen nodi viel widerwärtiger

als später in der Zeit konstitutioneller Regierungen, denn da

ein ganzer Staat als privates Eigentum des Monardien betraditet

und behandelt wurde, so spielte die Bevölkerung eines annek-

tierten Territoriums nahezu die Rolle von neugewonnenen

Leibeigenen der siegreidien Fürsten. Genau genommen verhielt

es sidi nidit anders in jenen Fällen, wenn Provinzen durdi

Erbsdiaft oder Heirat irgend einer regierenden Familie zufielen.

Von einer Äußerung des Willens der Bevölkerungen - zum

Beispiel durdi Abstimmung - in allen genannten Fällen audi

nur zu spredien, konnte in der Zeit des Absolutismus natürhdi

niemandem einfallen, und Plebiszite zu verlangen, ist erst eine

Forderung der neuesten Zeit, diese Forderung taudite wohl zum

erstenmal gelegentlidi der Annexion von Savoyen und Nizza

durdi Napoleon III. auf und zugleidi damit sdion die Kritik an

soldien Abstimmungen, über deren Ehrlidikeit. So viel

'^^"^f^
ist dieses Thema der Annexionsabstimmungen wie audi der

Annexionen überhaupt jedodi bis auf den heutigen Tag nodi

lange nidit eingehend genug studiert worden.

Prinzipiell muß unbedingt jeder ethisdi gesinnte Politiker

jene Aditung vor Mensdien als audi vor der Bevölkerung

ganzer Territorien verlangen, die es verbietet, sie ohne und

gar gegen ihren Willen von einem Staatsgebiet in ein anderes,
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gewissermaßen wie einen Baumwollballen, hinzuwerfen. Man

soll also die Bevölkerung fragen, ob sie mit der Annexion

^verstanden ist. Dabei können siA allerdings SAw.er^ke.en

oder wenigstens Komplikationen ergeben wenn d.e Bevölkerung

in nahezu gleiAe Hälften oder in niAt allzu ungleiAe Te.k

L"ss ihref WünsAe geteilt wäre. Wenn aber eme sehr

respektable Majorität für oder gegen die Zustimmung, annekt^rt

u 'werden, vorhanden ist, so bleibt nur die Sorge um ehrluhe

Abstimmungen, d. h. um -"^o--- f^^'
,"f"«^J

""^

unbeeinflußte Stimmabgabe übrig. Diese kaum losbare Aufgabe

hat aber die Annexionsabstimmung mit jeder ande^^"'/"'"

Beispiel dem allgemeinen StImmreAt, gemein, sie bedarf daher

hier keiner speziellen Behandlung.

Bisher 'waren die sogenannten zivilisierten Staaten, also

jene Europas und Amerikas, nod. niAt sehr für d.e fre.e

Selbstbestimmung annektierter Bevölkerungen eingenommen^

FrankreiA annektierte Tunis, Tonking, Marokko, und England

Indien Ägypten, Länder in Afrika und allerlei Inseln .m Großen

Ozean und im MittelländisAen Meer, die Vereinigten Staaten

Kuba und die Philippinen, ohne jeden VersuA, eine Abstnnmung

anzuleiten , dagegen spreAen die Staaten umso mehr von

Ein weniger moralischer als praktischer, d. h Nutzlichkeits-

.rund ist bei der Forderung nadi Abstimmung der zu annek-

Senden Bevölkerung die gewiß riAtige Erwägung, daß man

bei Nid^tabstimmung eine renitente Volksmasse und emen

raAsüditigen besiegten Staat zu erwarten hatte.

Trotzdem ist in der Praxis selbst für den ethtsdien Politiker

die Entsd^eidung, ob man annektieren solle oder md.t

durd^aus nid.t so leidet zu treffen, wie man nad. ob^en

Betrad^tungen vielleid^t meinen könnte,- denn es smd noA

S andere Umstände zu berüd.sid.tigen, die selbst dem strengsten

Moralisten einen Entsdiluß nidit leidit madien. "

Auf der einen Seite sprid^t das Selbstbestimmungsrecht

gegen die Annexion einer widerstrebenden Bevölkerung. Anderer.

2s aber kann eine Annexion für die Sid^erung gegen emen

Tenad^barten und erfahrungsgemäß angriffslustigen Staat notwendig

Dieses ist vor Beendigung des Weltkrieges gesdirieben.
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erscheinen und man könnte unter Umständen vielleicht annehmen,

daß diese verstärkte Sidierung durdi Hinausrüd^ung der eigenen

Grenzen und Annäherung an die eventuell feindliche Hauptstadt

die Gefahren durdi das Vorhandensein einer renitenten BevöU

kerung, die sidi nadi Befreiung sehnt, weitaus überwiegt. Ein

weiterer Vorteil einer Annexion bestünde in einer Vergrößerung,

also audi in quantitativer militärisdier — allerdings unverläß-

lidier — Verstärkung des eigenen Staates,- und ein großer

Nutzen wäre, besonders unter Umständen, audi die größere

wirtschaftlidie Unabhängigkeit in lebensnotwendigen Dingen von

anderen Ländern, wenn gewisse fehlende Naturprodukte oder

besondere Verkehrsverbesserungen, sehr wichtige Häfen und

dergleidien gewonnen würden. Alle diese Vorteile haben aber

für den ethisdien Politiker gegenüber der Selbstbestimmung der

Völker als sekundär und als nidht entsdieidend zu gelten. Aber

zu diesem allen sei folgendes bemerkt:

Eroberungskriege sollen im allgemeinen nidit geführt werden,

selbst dann nidit, wenn der freiwillige Kriegsdienst eingeführt

wäre ,- denn Krieg führen heißt : Mensdien töten und verwunden

und audi nodi viel anderes Unheil bringen. Es folgt daher von

selbst, daß solche Annexionen nidit vorkommen sollen. Man

darf aber, audi vom moralischen Standpunkte aus, Eroberungs^

kriege führen, also auch annektieren, wenn es sich wirklich um

Existenzziele, d. h. soldie Ziele handelt, die zur physisdien

Existenz der Bevölkerung unbedingt notwendig sind, z. B. zum

Gewinne von fehlenden notwendigen Nahrungsmitteln,- voraus-»

gesetzt, daß es keinen milderen Weg zur Erreidiung soldier

Ziele gibt — dabei ist immer Freiwilligkeit des Kriegsdienstes

angenommen.

Wenn man aber nadi einem siegreidien Verteidigungskriege

in der Lage ist, Annexionen zu madien, so handelt es sidi

darum, den Anforderungen der Moral und audi den praktisdien

Notwendigkeiten gerecht zu werden,- es wird demnach immer

eine Art Kalkül gemacht werden müssen und, wenn man sich

nicht von gewaltliebenden Parteien oder Personen überrumpeln

läßt, ein ehrlidier Kalkül, bei dem immer nur bei äußersten

Gefahren der praktisdie Standpunkt dem moralisdien vorgezogen

werden soll. Man soll daher, um z. B. sidi militärisdi besser zu

sichern, traditen, wenn es nur immer geht, durch andere Mittel
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Sehr zu wunsdien wäre es, wen
<. ,/ ^j ^^ den

A™..on» ».^,^».*. .-^^^^^

dod, d« Haupisid,„mg fc Fr»den. ™«' *» „„

<auf kriegerischem Wege)
'^"'^^"^'^^^"^'""Srenzen für. immer

Eine Stabilisierung <1- P« -^ "
„^ fänden auch

„iAt ge'^unsd.t ^«^en nu
Vereinbarungen

Staatsgebieten ausschl.eßhA auf dem ^ « ^^ .^^^.^^„

vorgenommen werden E'"
^^""J' f„^ ^i„, Utopie äußersten

AnsAauungen so widerspndit, daß er tur eme v

Grades angesehen werden kann.

der Re"8'-'
l^'^^^XfBfvXrun^^^^^^^^^ eines und desselben

Prinzipien oft m den
B^^°»^""rfor seines Bestandes vertreten.

Staates als konstituierenden ™;/^'" ^^^,„ i„teressen bald

Und in Streitfällen wird je

^^^^J^^^Ztln6..u Prinzips

Aer Vorzu? des einen, bald der voraus

hervorgehoben und als entsdieidend hingestellt.

Zu dem Problem des Verhältnisses der

l^fj^^^^^^
.ehörtauch die allerdings bisher nod. f^tf^ p yS^^e

Darf ein wahrhaft ethisdier Mensdi, der dodi ^'^ P^^

ImegrS eines ieden -schlichen W^^^^^^^^^

sAätzt und daher ohne Notwehr -*^
^^S^^^ ^^^ ^enn

Mensd. Revolution maAen oder an ih teilnehmen,

sie voraussiditlidi Mensdienleben kostet?

Daß CS erlaubt ist, In der Notwehr äußere Feinde ini

Kriege zu töten, ist an sidi evident, wobei es aber jedem frei

steht, dem »Übel nidit zu widerstreben«. Ganz dasselbe gilt,

wenn man im privaten oder öffentlidien Leben von eigenen

Staatsgenossen am Leben oder an der Gesundheit bedroht wird.

Sdion penibler wird die Situation und größer die Sdiwierig-

keit einer Entsdieidung, wenn es sidi darum handelt, absolut

notwendige fehlende Lebensmittel durdi gewaltsames Eingreifen

in fremde Gebiete zu versdiaffen, falls kein anderer milderer

Ausweg übrig wäre. In einem soldien Falle ist die Verletzung

mensdilidier Individuen eine traurige Notwendigkeit und daher

erlaubt, wenn man sidi selbst nidit opfern, also nidit ver-

hungern will. _ . . 1 .

Nun aber geht die Frage nadi der ethisdien Zulässigkeit

von Revolutionen mit voraussiditlidi blutigem Ausgang.

Auf der einen Seite - nehmen wir an - sei jemand

erfüllt von dem heftigsten Verlangen nadi <z. B. sehr radikaler)

Verbesserung politisdier oder sozialer Zustände, von einem Ver-

langen, das so heftig sein mag, daß man sogar bereit ist, gern

sein Leben daran zu setzen, aber audh andere Leben nidit zu

sdionen.
i r- i f

•

Auf der anderen Seite steht vor einem das Uebot, kern

mensdilidies Leben <ohne Notwehr) zu verniditen !
Entsprediend

jenem Motto, das idi meinem Werke »Das Individuum und die

Bewertung mensdilidier Existenzen« vorangesetzt habe, auf

weldiem idi audi heute beharre und das idi hier wieder-

holen will:
i i j 1 j- •

»Wenn irgend ein selbst nodi so unbedeutendes Indivi-

duum, das keines anderen Leben mit Absidit gefährdet, ohne

oder gar wider seinen Willen aus der Welt versdiwindet, so

ist das ein ungleidi widitigeres Ereignis als alle politisdien,

religiösen oder nationalen Ereignisse und als sämtlidie wissen-

sdiaftlidie, künstlerisdie und tedinisdie Fortsdiritte aller Jahr-

hunderte und aller Völker zusammengenommen.

Wer das für Übertreibung hält, der möge nur denken,

er selbst oder eine von ihm sehr geliebte Person wäre jenes

Individuum - und sofort wird er es verstehen und glauben.«

Wie nun? Soll der enthusiastisdieste Reformer und

Revolutionär jede Aktion unterlassen? Dann müßte man ja selbst

91*
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'

auf die nach seiner Meinung heilsamsten Verbesserungen der

öffentlidien Zustände verzichten?

Hier ein Versuch, dieses große Dilemma zu lösen:
Hrer ern ver

/Monardien oder Politiker

Wenn einer gegnerischen P"5°" <^°
vorhergehende

überhaupt) oder einer P^^ °^-
fj^'g^J^^ oder Demon-

öftentliAe Bewegungen, ^"^^ /'='*'"/. ,,T
j^^^ Person oder

Stationen ^-'-'-/-fflifLrlrbl Ausbruch der

Partei gibt nidit nadi so . t ciam.t a
^^^^

prinzipiell und unoeuiu^L
^ ^^

nadigegeben. So aber hat man 5>* f^ ^ g
.

, t^j

Kämpfen
-«f^^J^

^ .^^^ kI e'; -ischt zwei sLen,

""t
"

;r di'nt eben"; wie "i Lhen Kriegen immer, jedoch

wöbe, allerdings, ebenso '^'^ ^ ^^„j e.echt»

stets nur ganz
-'''j;";;^^^ wer/^n kann. Beide Parteien

fertigten Kriegen untersch,ed^^nw
^^^^ ,^^ ^^^^_^ ^.^^

haben also freiwillig ihre Oicnerneii

S«5^*^*- , I, PfKitor saeen- Da man doch voraus»
Man kann nun als Et^^^"

^^^f̂ ^^,,,,,„ Menschenleben,

sehen konnte, daß man dur.h ^J^^J° .^ gegnerischen

sei es freiwillig im eigenen, ^^'.^^^'^"^"
f.'f'"^Ibe man Schuld

Lager, durch Aggression vern.ch^e^ -<le^ ° hab
-^^^^^ ^^^

am Untergang menschlicher I^^'.T'^'?'^'"'
„3ti-3,en Resultate

Revolution unterlassen, denn selbst ihre gunstigste

Kevoiutw
einziees Menschenleben wert«.

Volk m.i HioneMunger,
,<,||k„„„,„ g.tcch.ten.gt

Sit. S-tÄ Vt-..n .., .«» .n^ -K a„
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zweiten (»glorreichen«) englischen Revolution. Vor der großen

französischen Revolution waren Verhaftungen und Verfolgungen

genug vorgekommen, dennoch war sie anfänghch ganz unblutig/

aber nach der Zusammenziehung von Truppen, der Herbei-

rufung fremder Armeen und den Konspirationen der Emigranten

war die bewaffnete Revolution vollkommen berechtigt. Daß jedoch

die Schred^ensherrschaft aufs äußerste zu verdammen ist, versteht

sich von selbst.

Die Revolutionen des Jahres 1848 waren anfangs unblutig,

die Tötung von Mensdien wurde vom Militär begonnen.

Wie ist es, wenn zwar keine physisdien Verfolgungen

stattfinden, aber ein soldier geistiger Drud^ oder eine soldie

Korruption und Ungereditigkeit stattfindet, daß man es sozusagen

nidit länger aushält und revolutionär losbredien will? Und es sei

gewiß, daßMensdienleben <in beiden Lagern) hiebei verniditetwürden ?

Darf der Ethiker trotzdem lossdilagen? Idi glaube: Nein!

Es wird sidi aber ohne Zweifel die Sadie so entwid^eln, daß

anfangs unblutige Revoken ausbredien, daß gegen diese Waffen-

gewalt verwendet, daher dann die blutige Revolution als Not-

wehr hervorgerufen wird, denn wenn man am Leben angegriffen

wird, so hat man das Redit, sidi bis zur Verniditung der

Angreifer zu wehren.

In unseren Tagen gibt es kein größeres Revolutionsthema

als die Überführung der kapitalistisdien Gesellsdiaftsordnung in

eine mehr oder weniger sozialistisdie. Wenn nun ein sozialistisdies

Programm für das riditige angesehen wird, dürfen seine ethisdien

Anhänger für seine Realisierung eine blutige Revolution madien?

Wenden wir die obige Maxime an : Die Übelstände des

Kapitalismus sind ohne Zweifel soldie, daß ihm mensdilidie

Existenzen zum Opfer fallen. Man müßte also vor allem dessen

ganz sidier sein, daß das einzuführende System unbedingt den

Ruin mensdilidier Existenzen gänzlidi oder fast gänzlidi verhindert.

Über die Verluste während der Durdiführung der Revolution

würde man sidi wahrsdieinlidi trösten, wenn man sidi von ihrer

Geringfügigkeit für überzeugt hält, jedodi ist das sdion ein

bedenklidier Punkt. Ferner müßte man audi dessen sidier sein,
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-, R ^i. radikalen Übelstände in der heutigen Gesellsdiaft durA

rJfvf ä'rE.r t*s=l" sE=.f-.c

tat.gke.t f"f

f ,^^ Verbesserungen als vorüber-

aber mit äußerster nnergie au
v^rlii«;te an mensdi-

gehende Aushilfe bedacht zu se.n, die
<>'\^7"'''

f". "
.,,1^

fill Existenzen so sehr als möglich verhmdern, und zug^e d.

dal) in Kurzesiei
c-enüet diese Tatsache,

Bevölkerung dafür gewonnen wird, l^ann
fe^ ^^^j,.

um als Drohung die Gegner so einzusdiuditern, da» eme ge

tätige Revolution überflüssig wird.

Bei leder anfangs noch so zahmen und gesitteten Revolution

• . • a1 der verrohende Einfluß zu besorgen, den d.e Massen-

,st ,edod. der ^5'^°''^"°;
, . Revolution ausüben, weldie

,UA. =.,.f freien Plätzen beisammen smd, hört jede c-inm

Ttetnolo radikaler Bösewid,t kehrt sich so wenig an

IraliS Gebote Ode. Maximen wie eine Mensd,enmasse^

X lasfeflrchaus nicht bloß eine Anhäu ung von an s.^

Xn und unintelHgenten ^^^^^XJT:TL^X^
können auch sonst gute und

™*^'*'^yf^j^^^^^, ^,^ prauen,

Personen dabei mittun, junge und alte. Manner wi

jedoch namentlidi Frauen.
Beisammensein

Mr,A mehr man kann sagen, durcn aas uc
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weiblicher, und das zeigt siA darin, daß sie mit größter Leicht-

fertigkeit und Sdinelligkeit Verdäditigungen ausspredien und mit

größter Bereitwilligkeit hieraus brutale Konsecjuenzen z.ehen,

ohne diese Brutalitäten zu begrenzen und ohne darauf bedacht

zu sein, sie in einigermaßen entsprechendes Verhältnis zu den

als Tatsachen vorausgesetzten Verdäditigungen zu bringen.

Die Erklärung dieser merkwürdigen Umbildung der mensch-

lichen Psydie durdi Massenversammlungen beruht auf dem aus

der Elektrizitätslehre bekannten Dynamoprinzip, das sidi bei den

Mensdien als gegenseitige Aufpeitsdiung definieren äßt^bo wie

der Elektromagnet und der elektrisdie Strom in der Dynamo-

maschine gegenseitig in die Höhe treiben, so tun das die Menschen

in der Masse durdi gegenseitiges Gesprädi, ja durdi die bloDe

äußere Haltung, wenn die Individuen darin einig sind irgend

jemanden oder irgend etwas zu tadeln und auch niederzusdilagen.

Man beobachte dodi nur zwei Frauen, die über eine dritte

Person erbost oder nur in dem Tadel ihres Benehmens einig

sind, wie da im .Wediselgespräch stets die eine und d.e andere

Frau heftiger und heftiger wird, bis ihre Entrüstung einen

Gipfelpunkt crreidit. Was hier unter zwei Personen vorgeht das

gegenseitige Aufpeitsdien, das gesdiieht in ungleich verstärktem

Maße in den Massenversammlungen. Und da sind nidit einmal

Gesprädie nötig. Der Anblidc der aufgeregten Physiognomien,

der unscheinbarsten Körperbewegung reidit hin, die GememsAaft-

lidikeit der Stimmung genügt, um die heftigsten Explosionen

hervorzurufen. Und es ist traurig sagen zu müssen, daß ein

gegenseitiges In-die-Höhe-treiben zur Güte oder zu edlen

Empfindungsausbrüdien bei den Massen kaum jemals vorkommt.

Und wenn man mitunter davon beriditet, daß große Volksmengen

»fraternisieren«, so zeigt eine nüditerne Betradjtung, daß die

ganze Brüderlidikeit in der Gemeinsamkeit einer latenten Feind-

sdiaft gegen irgend wen und irgend etwas besteht, d.e nur aut

den Moment wartet, um loszubredien.

Wenn nun dem so ist und wenn man nidit genug ängstlidi

sein kann, Mensdienleben zu sdionen, so muß der Ethiker, bevor

er Revolution macht, darauf bedadit sein und seine Reform.dee

darauf hin prüfen;
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1. Ot sie so klar und ansdiaulid. vor ihm und wahr-

sAeinliA auch vor anderen steht, daß sie keine Unbestimmthe.t

zuläßt, sowohl bezüglid, ihrer Ausführung als aud. betreffs ihres

?,weAes und niAt minder ihrer unmittelbaren Folgen

2 Daß die Gesinnungen so vorbereitet sind, daß d.e grol5e

Majorität der Bevölkerung zustimmt und womöglidi auA mrtgeht.

3. Daß niemand, der niAt angreift, von der Revolution

angegriffen und in seiner physisdien Integrität verletzt wird.

Und nid,t genug kann davor gewarnt werden, die Geduld

gar zu bald zu verlieren und in der Sehnsucht nad. Reformen

gar zu rasd> naA Revolution zu rufen. Die Menschheit wird

nie zur Gesittung gelangen, solange sie nidit das oben angeführte

Motto zur Riditsdinur ihres Handelns madit.

Der eben beendete Weltkrieg - und nicht minder die ihm

folgenden Friedensverträge mit ihren Begründungen - würden

eine reiAliAe, nur allzu reidiüAe Gelegenheit geben, über Politik

und Moral zu philosophieren.

Hier in diesem Werke wurde nur soviel über den Welt-

krieg gesproAen als nötig war, um an ihm einige allgememe

Theme'n zu erläutern, die den Hauptgegenstand dieses Bu<he

bilden Aber id. habe zwei spezielle Betraditungen über den

Weltkrieg in den )ahren ^9^^ und .9.8 publiziert und z'*;«^ ""ter

dem Titel
• »Einige Gesiditspunkte für die Beurteilung der Urheber-

in Weltkriege, und
t'^,^--7<^S^;/3^'ti:ktge

Völkerbund.', wo besonders die Frage der Sdiuld am Weltkriege

I ert wurde. Zu meiner Genugtuung kann i<h onstat.eren

daß meine dort geäußerten AnsiAten trotz und -folg -»-

seitherigen so zahlreichen VeröffentliAungen und Enthüllungen

iinersdiüttert eeblieben sind. «. .

Auf diese beiden Publikationen will iA hier nur hinweisen,

jedoA eine Bemerkung anknüpfen, die mir von einiger WiAtig-

keit zu sein sdieint. < . i • c*^„^

Man kann über politische Vorgänge von dreterle. Stand

punkten ausschreiben: i. Vom egoistischen, ^. i-
P-^r-tisd^en od r

Tuvinistisd^en Standpunkt. ^. von dem der alls.t.gen Gerechtig-

keit/ 3. vom rein ethischen Standpunkt aus.

r77z e n g r u b e r-Verlag, Brüder S u s A i t z k y, Wien-Leipzig.
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Der erste ist keiner näheren Betrachtung würdig.

Der zweite ist eben jener, von dem aus meine beiden

Broschüren verfaßt wurden, obwohl auch der dritte Standpunkt

darin gelegentlich vertreten wurde.

Der dritte wird in dem vorliegenden Werke vertreten. —
Was ist unter »Gereditigkeit« im politischen Urteil zu verstehen?

— Das Prinzip, alle Parteien, die überhaupt beurteilt werden,

nach den gleichen, allgemein geltenden politischen Maximen zu

kritisieren und nicht der einen Partei gewisse Handlungsweisen

zuzubilligen, die man der anderen untersagen mödite.

In diesem Weltkriege wurde nun von Seite der Politiker,

der aktiven sowohl wie der bloß sdireibenden und spredienden,

gegen dieses Prinzip der Gerechtigkeit aufs äußerste gesündigt,

ganz abgesehen davon, daß man direkt und sozusagen brutaler-

weise ungeredit wurde, indem man entscheidende Tatsachen

absichtlidi oder unabsichtlich ignorierte.

In meinen beiden Aufsätzen wird eben das Hauptgewidit

darauf gelegt, jeden zu seinem Redite auf Subsumtion unter

die allgemein geltenden politisdien Maximen kommen zu lassen.

Hier einige Beispiele, denen idi vorausschicke, daß hier nur

von der Schuld am Weltkriege durdi politisdie Ungehörigkeiten,

nidit aber an der Verlängerung des Krieges und audi nidit von

den Brutalitäten und Völkerreditsverletzungen während des Krieges

die Rede sein soll. Und ferner voraussdiid^e, daß idi damals

wie heute und wie immer als editer Pannationaler spredie und

keiner Partei angehöre.

Also : Man madit Österreich-Ungarn einen großen Vorwurf

daraus, daß es den Vermittlungsvorsdilag Greys, seinen Streit

mit Serbien einer Konferenz zu unterwerfen, zurückwies. Idi

bemerkte aber <in der erstgenannten Sdirift) dazu, daß ohne

Zweifel Österreidi-Ungarn auf einer Konferenz einer im vorhinein

gegnerisdien Majorität ausgesetzt gewesen wäre, und wenn es

auf sein Prestige gegenüber Serbien podite, so meine id), daß

man ihm — aber nur als altgewohnter ordinärer Politiker —

audi das zugute halten müsse. Denn, so argumentierte idi, wenn

zum Beispiel der russisdie Großfürst-Thronfolger durdi Ange-

hörige Rumäniens, das etwa auf Beßarabien spekulierte und so

wie Serbien Österreidi, Rußland gereizt hätte, ermordet worden

wäre, wie das mit dem österreidiisdien Thronfolger gesdiah, so
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sich selbst Genugtuung
-^^fJ^/^fjTugenbUck daran zu

»gezüchtigt,
h^«^.°'\":v"mittlu g Tn-rufen. Weder die ver-

denken, eine europa.sd>e ^e^'^^g^.^^
i^ä^en etwas gegen

sd>iedenen Regierungen noA de gutung
^^ ^^^^

dieses Vorgehen
f^e^-f

^^^^^^^^^^^^
gehalten und kein

lands für entspreAend und selöstve
Regierung einen

aktiver Pohtiker häne es

^-^«J, f ;--*]^^ J^,^ ,.„ ..^^t

Vorwurf zu machen, denn er hatte gewm ,

'"'"tlw* .. *« 7=!" «^'-Sit ""Tut

;t "irrr?:£:.'ft." x»."-. .--
politisches Urteil bleibt.

^ Deutschland auf

Z5.Tirh der Vorwurf ist unbegründet, dal) i^eui^

Auen aer vuiwi^i
C4^:f>f<c£rpricht anzuruien,

den VorsAiag Rußlands, das Haage SA.dsgenA
^ ^^^ ^^_^^

nidit eingegangen ist, denn aucn

gegnerisd^e M^i-^/^^^^^^J, ^^r unbesAränkte U^Bootkrieg

aie Nordsee
|-^f^^^^^^^^^^^ eine Gegen.

blod^ade Deutschianas d^^ ^^^J^ R^^^^^^^^^ -^- ^-
Am sdilimmsten kam d^e ^^ . ^ Gewiß mit

völkerreAtswidrigen Einmarsd.es ^^^f^^^^^^^ „,,,„,Hd. in

ReAtl Aber davon sAwieg man m den
l^l'"^^^^^^^ ,„d

den englisd^en, daß England im lahre

f^^^^"^^^^^
vor kurzem erst mit den Raid

^^%^^-J.^?^;'°,\eeen der die

ganz genau <lieselbe Völkerred^tswidr.^^^^^^^^
^^^

englisd^en Regierungsmänner ^eutsd^land au

zivilisierten Völker streiken wollten. Und eine

Ungereditigkeit in der politisdien Beurteilung dieses deutsdien

Gewaltaktes war darin gelegen, daß man immer von der belgisdien

Neutralität spradi, die durdi die Deutsdien verletzt worden sei.

Nun hatte aber Belgien unbedingt seine Neutralität dadurdi ver-

letzt, daß es sidi lange vor dem Kriege mit dem englischen

Generalstabe ins innigste Einvernehmen setzte mit Rüci^sicht auf

den Fall, daß Deutschland Belgien angreifen würde, es aber

unterließ, auch mit Deutschland sich militärisch zu verständigen

für den Fall, als England Truppen in Belgien landen würde.

Ebenso muß man es tadeln, daß man auf Seite der Entente

die belgischen Gesandtschaftsberichte vollständig sekretierte, aus

denen mit Evidenz der Plan Englands, respektive Eduard VII.,

hervorging, Deutschland zu isolieren.

Es war und ist mir ganz unbegreiflich, wieso es sogar

intelligente politische Schriftsteller der Mittelmächte vermochten,

so blind zu sein oder sich so blind zu stellen, daß sie die Entente

als die Unschuldigen und die Mittelmächte als die allein Schul-

digen hinstellten. Diese Schriftsteller gingen und gehen immer

davon aus, daß Österreich und mit ihm Deutschland durch das

Ultimatum an Serbien den Weltkrieg provozierte, kümmern sich

aber nicht im geringsten um alles, was während der letzten

Jahrzehnte und namentlich der letzten fünfundzwanzig Jahre

vorausgegangen war.

Es genügt eben bei weitem nidit, die Vorgänge unmittelbar vor

Kriegsausbrudi herauszuheben und z. B. die Provokation Serbiens

durdi die österreidiisdie Diplomatie aufs äußerste zu beklagen.

Vom ethisdien und vom pazifistisdien Standpunkte aus war diese

Provokation gewiß ein unerhörtes Verbredien, auf dem Stand-

punkte der Ethik und des Pazifizismus stand aber damals weder

Österreidi-Ungarn, nodi irgend ein anderer Staat, nodi stehen

die Politiker heute dort - wie die Friedensverträge zeigen -

nadi dem so sdiredlidien Weltkriege.

Wie sah denn Europa in der neueren Zeit überhaupt in

politisdi-militärisdier Beziehung aus?

Daß sei nun für alle Zeiten hier festgestelh, weil es

konsecjuent beiseite gelassen wird, obwohl es eigentlidi jedem

wohlbekannt ist, aber nur aus versdiiedenen Gründen nidit nadi

Gebühr beaditet wird.
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C'U .ft-T4 ^ muß man sidi vorstellen

^"°^^
"uSSt n w lAe.1 Anzahl von Bestien

T TL"uerSe£ und Beute zu machen, und nur darauf

darauf lauert, loszugene
vereinter Kraft aus-

wartet, siA zu gruppieren, um ^^ann jn
^.^^

L X \Y/^nn hier ?esast wird, »tiuropa« muchc,
zubredien. Wenn mer S^^^^

Faktoren der Einzelstaaten
.•• i-A hierunter die entsdieidenden raKioreu uci

naturlidi darunter «"^ ^

^ ,j ,^,gi„„e Gruppen von

zu verstehen, das sind bald größere " _ ^^hrend
sogenannten Staatsmännern - und

f^^^^^^ ;„, ,„f jie

die Volksmassen selbst im D^^l^len dahin
^ f^n

politisAen Brosamen warten müssen, die ihnen g

werden, um sie in Bewegung zu setzen

ri^fvrTem'tirtkfeTrr dieses wartete auf die

Da ist vor allem r
f Konstantinopel

Revanche für .870.

^?^^2^^^"4l ll„ .„erst übÄ Wien,

wartete und sdion seit Jahren den ^ eg
^^.^^j

dann über Berlin sudite^ Ferner
^^^^''^'J^l^^.^^ ,,f die

Sr r ^Ts BlaTSilriuf^l Verkleinerung

Beherrsdiung des ^^!^^"^'
rlnrch die preußisdhen unker

österreidi-Ungarns. feutsj a-^ d,^^^^^^^^^^^^^^

^^^ ,^^^^^

repräsentiert, auf ^^^^ Lo''*'^^
,

mit seinem ganzen Volk
,^„„3„d« -

«l^- -^^tfle Ze trülSung dls deutsdien

identisdi war und ist - aur aie

Handels und der deutsdien Seemadit

Wie man sieht, ist nur em jnz die^^^^_^

^^^^^

»kapitalistisdi« orientiert, namlidi England a
^

»Ideales die mit KapitaUsmus gar nich s^u tu"^^^^^^^^

könnte hödistens den Konflikt der ""Sansdien ^r
g

„U den
-'''f" J„*t:r:^;;<i>a^^^H^^^^^^^^^^^

also nidit weiter von einem wir
Marxisten mit

als die nad^ten Tatsadien darstellt

Ob nun die Bestien losgehen '^"^^e"'

J"J
davon ab, daß sidi ihre Gruppierung vol zog ur^d der

^ p

der Rauferei selbst hing nur von -?^"'l ^'"^"
^^^^^f^^^

episodisdien, fast zufälligen Umstände ab. Die lange

Gruppierung vollzog sidi in der Tat im Jahre 1891 durdi eine

französisdi*russisdie Allianz und im Jahre 1892 infolge der

russisdi-französisdien Militärkonvention vom 17. August desselben

Jahres, in der im Falle der Mobilmadiung audi nur einer

einzigen Madit des Dreibundes <Deutsdiland, Österreidi^Ungarn

und Italien) unverzüglidie und gleidizeitige Mobilmadiung der

gesamten französisdien und russisd^en Streitkräfte und deren

schleuniger Einsatz zu entsdieidendem Kampfe vereinbart wurde,

hiezu kam das Milliardenanlehen Rußlands bei Frankreidi zu rein

strategisdien Zwed^en und die Erweiterung des im Jahre 1892

gesdilossenen Kriegsbündnisses durdi die Marinekonvention vom

16. Juli 1912. Und auf diese Weise — wie sdion oben

dargelegt wurde ^ war die Hauptgruppierung der Mädite seit

1892 fixiert und der Ausbrudi eines Weltkrieges für früher oder

später außer Zweifel gesetzt.

Aber audi das wurde außer Zweifel gesetzt, daß es in der

Hauptsadie gegen Deutsdiland ging. Denn sdion am 8, /21. Sep-

tember 1911 beriditete der serbisdie Gesdiäftsträger Gruitsch

aus London von einer Unterredung mit dem französisdien

Botsdiafter Paul C a m b o n, in weldier dieser ganz offen von

den französisdien Rüstungen für einen in allernädister Zeit

ausbredienden Krieg spradi. Da die Rüstungen nidit vor 1914

vollendet sein würden, so sei man gezwungen, den Krieg

bis zu diesem Termin aufzusdiieben. Und von der Bereitwillig-

keit Englands, in diesem geplanten Kriege mit Frankreidi

zusammenzudrehen, beriditete G r u i t s di am 9722. November

desselben Jahres,- dazu bedenke man nodi die Einkreisungs-

tätigkeit Eduard VII. und sein sdiroffes Verhalten gegen

Deutsdiland, wovon die belgisdien Gesandtsdiaftsberidite so viel

zu erzählen wissen. Den feststehenden Entsdiluß Rußlands aber,

Krieg zu führen, ersieht man in positivster Weise daraus, daß es

den serbisdien Politikern und Generalen immerwährend zur

Geduld riet, bis Rußland gerüstet sein werde. Sdion am

19. Februar/13. März 1909 beriditete K o s u t i t s di, der

serbisdie Gesandte in Petersburg: »Gutsdikow erklärt mir: Ist

unsere Rüstung einmal vollkommen durdigeführt, dann werden

wir uns mit Österreidi-Ungarn auseinandersetzen,- beginnt jetzt

keinen Krieg, denn das wäre Euer Selbstmord, versdiweigt Eure

Absiditen und bereitet Eudi vor, es werden die Tage Eurer
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sierungwährend «^^i^X Tr. S u <h om 1 in o ^«Prozesses,

die Enthüllungen gelegentl.A des S"*«-^""
j^„ ^,5,,^ „„d

Hingegen DeutsAland
^^^^^^J^^^^,^^,, ,u erhalten

sogar unter sehr drängenden Ums and^^^^^

|^ ^^^^^ ^^^ .^

strebte. Alle AnzeiAen wiesen
^^^f'^ auf eine Nieder-

soeben in kurzem darzulegen vejsuAt - da,,^
^^^^^

werfung Deutsdilands abgesehen "^
^_^^^^ ^^^^^„

Krieg, aber einen V^-^
J
J^k^

,,^3 ^„„igste überzeugt,

Hievon war nid.t nur J^"^'"' < . Volkes, das ja sonst

sondern auA der gröfite Te.l .<!«

f
~

,j 3^ (U hätte. Der

„iAt eineinhalb Millionen Fre.w.ll.ge ms FeW g
^^

deutsAe Kaiser hielt sic^
ge^aj^e-fuvera^

^^^
^ie von den

^^2tlst^^.rp..\^oX.. Wilhelm IL zu den

geradezu uberrasAt, aus aen s
Korrespondenz mit dem

^politisdien AktenstOden u„ aus --
K^^^^^^^^^^ ^^ ^^ ^,

Zaren zu ersehen, mit welcher d
^ Hintanhaltung

Haltung des Friedens
<""t,^°SXn leuTsten VeröffentliAungen

jedes Krieges) arbeitete. Nad,
<1""^^^^^^^^ Gesinnungen ein

entstand betreffs seiner speziell k-SJ>°>^«^ Cannes. Im

dem bisherigen ganz ^"»S^Senges«^es Bi d d^
^^

Bewußtsein, über ^^^^^^^^:^::tl, machte er aller-

^it der
-\-^^^^J^^'^''^^Z^ Übermut klangen, an einen

dings große Worte, die wi
^.^j ^ei ihm

Aggressivkrieg dadite ^^ '^/°*
;;i'^"^3,„ können. Selbst wenn

einen soldien Gedanken
°^'^J^ "Xtddigungskrieg zu führen,

er in der Annahme, nur einen ^e««dig g 8 ^^ ^^^^

geirrt hätte und wenn
^J-]° .„^ unm" «d. sd,uldig spredien,

geirrt hätte, so ^^-\^^^^'^^^ uIa daß sie wirkliA diese

den Weltkrieg veranlaßt zu haben, u
^.^^ ^.^

Überzeugung hatten, sAeint mir dod. durdi

bewiesen zu sein^
Situationsberidit des

Dagegen wissen w aus ein
^^^ ^^^ ^^^^^

russisAen Gesandten Benckendort ^.^ ^^^^^,

sehen_Worte kurz w.
^^^^^^^ ^^^^ ^^^ .^^^

hinzunehme, so kommt mir ^er Gedanke, der einer Überzeugung

gleidikommt, daß von allen Mäditen Frankreidi die einzige ist,

die, um nidit zu sagen, den Krieg wünsdit, so dodi ihn ohne

großes Bedauern sehen würde. Jedenfalls hat mir nidits gezeigt,

daß Frankreidi aktiv dazu beiträgt, in dem Sinne eines Kompromisses

zu arbeiten. Nun, der Kompromiß — ist der Frieden/ jenseits

des Kompromisses liegt der Krieg.« Es ist ja allgemein bemerkt

worden, daß selbst im Juli 1914 Frankreidi gar nidits getan hat,

um auf die russisdien Politiker im friedlidien Sinne einzuwirken.

Und ebenso wissen wir aus einem Beridit des Ministers

Sasonow an den Zaren aus dem Jahre 1912, wie »Englands«

Neutralität und Friedensgesinnung in Wirklidikeit besdiaffen

war : »Aus diesem Anlaß« — sdirieb Sasonow -- »bestätigte mir

Grey aus eigenem Antrieb das, was idi bereits von Poincare

wußte, und zwar : das Vorhandensein eines Abkommens zwisdien

Frankreich und Großbritannien, nadi dem England im Falle,

eines Krieges mit Deutsdiland sidi verpfliditete, Frankreidi nidit

nur zur See, sondern audi auf dem Kontinent durdi Landung

von Truppen zu Hilfe zu kommen.«

Resümieren wir: Alle Großmädite waren seit langem auf

der Lauer nadi Beute, seit 1891 stand der Ausbrudi eines Welt*

krieges fest und dabei war Deutsdiland in die Defensive gedrängt.

Dies sei nodimals durdi folgende Tatsadien bewiesen : Im Jahre

1891 gab es eine französisdi-russisdie Allianz, 1892 eine französisdi*

russisdie Militärkonvention, 1902 ein englisdi-japanisdies Bündnis,

1903 die <direkt> antideutsdie europäisdie Agitationsreise

Eduard VII., 1904 die französisdi-englisdie Entente, 1906 den

Beginn französisdi-englisdi-belgisdier Vereinbarungen betreffs

Eingreifens englisdier Truppen in Belgien gegen Deutsdiland,

1907 und 1908 die englisdi-russisdie Entente,- 1912 war England

laut den Brüsseler Gesandtsdiaftsberiditen sdion entsdilossen, im

Falle eines Krieges in Belgien Truppen zu landen, audi ehe ein

Einmarsch der Deutsdien daselbst erfolgt wäre, und im selben

Jahre fanden militärisdie Konferenzen zwisdien englisdien und

französischen Fadileuten statt und wurde bereits ein Bündnis

zwisdien diesen Staaten - in brieflidier, aber genügend fester

Form '-' geschlossen.
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Und man bedenke immer, daß Österreidi^Ungarns Provokation

Serbiens im Grunde auf Rußlands Drang nadi Konstantinopel, und

daß Deutsdilands Ermunterung zu dieser Provokation in letzter

Instanz nur auf Frankreidis Revandiegelüste zurüd^zuführen ist.

Obwohl nun Verteidigungskriege audi ethisdi zulässig sind,

so ist dodi die Provokation Serbiens und die Ermunterung der-

selben durdi den Deutsdien Kaiser als unethisdi auf das äußerste

zu verurteilen. Man darf bei Aditung vor mensdilidien Existenzen

selbst einen Verteidigungskrieg nidit beginnen, so sehr audi die

politisdie und militärisdie Voraussidit dafür spredien mögen.

Es sdieint mir hier angemessen, bei Vergleidiung zwisdien

Politik und Moral zweier großer Persönlidikeiten zu gedenken, über

die sehr viel gesprodien wird und die meiner Meinung nadi in unridi-

tiger Weise in ihrem kulturellen Werte abgesdiätzt werden. Idi meine

hier die beiden russisdien Diditer: Dostojewski und Tolstoi.

Es ist für midi beinahe rätselhaft, wieso das kriegerisdie

Element bei Dostojewski so stark sein konnte, daß es ihm

nidit nur prinzipiell im Gemüte saß, sondern audi durdi seinen

Intellekt gereditfertigt und sogar verherrlidit wird. Mit größter

Energie trat er ein für einen russisdi-türkisdien Krieg im Jahre

1876, betraditete einen Krieg für die Reditgläubigkeit als hohes

Ideal, verlangt die Eroberung Konstantinopels sowie die

Bekämpfung der Turkmenen und wollte von den Meerengen

den Griedien, obwohl audi sie reditgläubig sind, nidit den

kleinsten Teil überlassen, »weil es für sie zu viel wäre«. Eine

Erwägung der Todesqual der in den Krieg hinein gezwungenen

Soldaten kam ihm keinen Augenblid in den Sinn. Dostojewski

steht also bei dem widitigsten Standpunkte der Humanität,

nämlidi der Aditung mensdilidier Existenzen, mit so vielen anderen

viel weniger begabten Diditern auf einer sehr niedrigen Stufe.

Tolstoi, obwohl hodiadelig von Geburt und Soldat, war

von dieser mensdienmörderisdien Marotte Dostojewskis voll*

ständig frei und wir müssen ihn, wenn er audi bezüglidi der

Notwehr zu nadisiditsvoll war, unter die allergrößten Mensdien

aller Zeiten redinen / was ist dagegen sein kolossales Diditer*

talent, das man meinetwegen über oder unter Dostojewskis

Talent stellen mag!

384

XVII.

Sdilußwort.

Der hauptsädilidiste Zwed^ dieses Werkes ist der: die

Oberzeugung hervorzurufen, daß es bis jetzt keine Institution

gibt, die jedes mensdilidie Individuum vor den Hauptübelständen

durdi Kriege mit mehr Sidierheit bewahren kann, als der Ersatz

der Wehrpflidit durdi den freiwilligen Kriegsdienst.

Die Argumentationen und Ausführungen zu diesem

Programm mögen mit Aufmerksamkeit gelesen und erwogen

werden, und es wäre sehr viel für die Verbesserung unserer

politisdien Zustände gewonnen, wenn eine große Majorität der

Bevölkerung Europas redit bald meinen Vorsdilag akzeptieren

würde. Dann wäre dieses Budi nidit nutzlos gesdirieben worden,

selbst wenn alles andere, wenn alle sonstigen darin enthaltenen

Vorsdiläge, Betraditungen und kritisdien Bemerkungen gar keine

Zustimmung fänden.

Mein Hauptprogramm behielte audi dann seinen Wert,

wenn man den versdiiedenen Vorsdilägen pazifistisdier Natui

alles Vertrauen entgegenbrädite. Und es kann auf keinen Fall

schaden, sondern nur das Zutrauen in pazifistisdi geordnete

Zustände erhöhen, wenn mein Hauptvorsdilag bereits realisiert

worden wäre.

Das Programm der Freiwilligkeit setzt natürlidi voraus,

daß es nodi Kriege gäbe und daß nodi Kriegsabsiditen und

Kriegsbefiirditungen bestehen. Mit positiven Maßregeln zu ihrer

Verhinderung hat es nidits zu tun, obwohl es indirekt audi in

dieser Beziehung nützlich sein wird.

Dieses Werk hat durdiaus nidit die Tendenz, jede Art

von Krieg prinzipiell zu verdammen, denn es wäre dodi sehr,

385



'
)l

«i^

u A.f Refreiunsskriege oder Kriege in Notwehr gegen

anangebraAt, B*^:""8f" ^ , ^,,Aer Art tadeln zu wollen.

uaerträgliAe ^-tuat^^n -rgend we
^„^^^ ^.„^^ „jen

Soldie Kriege betradite id», bei a ler n
f,^

xij. RvUfonr und physisdien Integrität, ais cm

ru:S 1-^ -''-"^^- ^^^"*^' r'
'* ''"

rümto stärkerer Gegner aller anderen Arten von Kriegen.

•

Da id, die Zuversidit hege, daß die Beherzigung und

Realisl^r^un dessen, was idi ^'^^.^^^^^^ -
großem Nutzen für die MensAhe.t

^"-^^^'inil einzelnen

und übersiAtlich zusammenstellen.

Der wid^tigste und ^i^ngends. mei^^^^^^ Vojs^l^^^^^^^^^^ w

tirdrVoSe^oL das einzuhah^^^^^^^^^^^^

der Seestreitkräfte, Dieses Programm '^ "^^^^^^^^^
t;,,,, ,1„.

„.einen Nährpflidit, das - . -~^t dtunser soziales

gehend dargelegt wurde, die Hauptrefoim,

Regime unterzogen ^«^^" """•
j ^.^^ ^je iA glaube, eine

Auf diese zwei ^au^^"

jf j^idie EinriAtung des

rdativ gesittete, segensredie und trieaii

künftigen Staates stützen können.

srnd die folgenden

:

, , :ff,

.

Vor allem, was den Staat betrifft.
^^^ j„

Möi^e man dem Staat, also der Regierung, nur

,,.e Stvollkommenheit ^^^^^^^^^^^^^^^ Sri
das heißt durdi einzelne oder

^-*J^^^^^^^^^ besser durd.-

Gesellsdvaftsgruppen, nidit ebenso gut oder nidit

geführt werden könnte.
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Sodann: Möge eine durdi Volksabstimmung oder durdi

ein Parlament von Fall zu Fall sanktionierte Untersdieidung

zwisdien fundamentalen, d. h. sehr widitigen und sekundären

Forderungen und Wünsdien der Staatsangehörigen gemadit

werden. Die Fragen der fundamentalen Forderungen - wie

zum Beispiel die Sidierung der Lebenshaltung durdi Verteilung

eines Minimums oder die Freiwilligkeit des Kriegsdienstes -

sind von jeder Einflußnahme der Regierung oder einer Volks-

vertretung freizuhalten und einer Volksabstimmung zu unter-

werfen. Jene Angelegenheiten, die von sekundärer Bedeutung

sind, mögen der Volksvertretung überlassen werden, die nadi

direktem, allgemeinem, gleidiem und geheimem Stimmredit

aus der ganzen Bevölkerung zu wählen ist.

Es soll in Reden, Zeitsdiriften und in den Büdiern dahin

gewirkt werden, daß sekundäre Angelegenheiten, die also keine

Lebensnotwendigkeiten betreffen, nidit für so widitig genommen

werden, um - wie jetzt - heftige Streitigkeiten und Kämpfe

wegen unsympathisdier Entsdieidungen durdi die Volksrepräsen-

tanten zu entfadien. Denn sind einmal fundamentale Forderungen

befriedigt, so sollen untergeordnete dodi nidit mehr den Frieden

stören können, besonders im Hinblidc darauf, daß in diesen

Gebieten sidi nidit wie in den exakten Wissensdiaften obje'ktive

oderzwingendeBeweise für Riditigkeit oder Unriditigkeitgeben lassen

.

Ferner: Soll die äußere Politik - wie audi die innere -

womöglidi nadi ethisdien Grundsätzen geführt werden.

Die widitigeren Beziehungen und Verhandlungen zwisdien

dem eigenen und den fremden Staaten sollen unbedingt und

regelmäßig den Staatsbürgern bekanntgegeben werden. Das ist

mindestens ebenso widitig wie Wetterberidite.

Verträge sind nur dann reditskräftig, wenn die Volks-

vertretung oder, in widitigeren Fällen, wenn ein Referendum

ihnen zustimmt.

Was Erziehung und Unterridit betrifft:

Vor allem soll im Gesdiiditsunterridit alle Bewunderung

unmoralisdier, wenn audi nodi so glänzender politisdier Unter-

nehmungen sowie dementsprediend die Verehrung brutaler

Heldentaten vermieden und in

crstidct werden.

den Gemütern der Jugend

25*
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Sodann sollte man den Mcnsdien sdion von frühester

Kindheit an die hödiste Aditung vor der physisdien Integrität

eines jeden mensdilidien Individuums einprägen.

Beim Unterridit in der politisdien und Kultur-Gesdiiditc

sollen nationale Eigentümlidikeiten, die uns nidit direkt unethisdi

ersdieinen, nie verladit oder gar getadelt werden. Aber selbst

die unmoralisdi ersdieinenden sollen auf ihren Ursprung, ihre

Bedeutung und die bei jeder fremden Nation vorhandene

gedanklidie Reditfertigung hin genau untersudit werden, um

ungerediten Tadel zu verhüten oder zu mildern. Alles Fremde

und etwa Auffallende oder Abstoßende soll als mit unseren

Sitten gleidibereditigt, wenn audi nidit immer als für uns

passend hingestellt werden.

Der Erziehung der Jugend zur Pietät im weitesten

Sinne des Wortes soll eine ganz besondere Aufmerksamkeit

zugewendet werden. Heute fehlt sie uns beinahe gänzlidi.

i;

i-i'

i'^
'\j

Es gibt gewiß nodi vieles andere zu wünsdien und es

werden soldie Wünsdie nadi Verbesserungen unserer Zustände

audi reidilidi genug ausgesprodien. Aber unter den zahlreidien

Forderungen, die erhoben werden, sind die meisten jener, die

hier angeführt werden, gar nidit vertreten. Und dodi glaube idi,

daß, wenn man meinen Vorschlägen Gehör gibt, es den

Mensdien endlidi möglidi sein würde, ihr Leben relativ glüd^Iidi

zu verbringen : Mit fremden Staaten fast immer im Frieden, im

eigenen nidit minder, und frei und ungestört in Tätigkeit oder

Untätigkeit und namentlidi mit sidi selbst in innerem Frieden -

ohne Langeweile.
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(T\ag ^ed)t im ©piegel beutfc^er eprici£)tr)örter. <£tn £efe- unb

„r^£ernbud& fürbag beutfc^e Söolf* -ift bag nt*t ein totgeborerteg

^inb? ^ill benn bag beutjc^e Söolf ein folc&eg 58uc6? ^i« eg etmag

crnftlicö bom ^ed)tt toiffen? Oenügt eg nid&t feinen ^ebürfniffen,

fic6 gelegentli« über bag 9led)t unb über alle, bie mit bem 9led)te

ettoag 3u tun 6aben, 9lidf)ter, ^ntodlte unb ^Regierungen einmal

orbentlicö augjuf«impfen? 3)iefe unb a^nlic&e Sm^n erfc&einen bem

Kenner nic^t überflüffig. ^er 3. ^. toeiß, ü)ie bei ^Beratungen über

©efe^entmürfe bie ^bgeorbneten ber ^olfgbertretung aug bem

©i^unggfaal flüchten unt> toie leer bie ^dnfe ber Su^örer iu fein

pflegen, fann ber baran glauben, M^ ein bom 9led)t lianbelnbeg ^uc^

im Söülf e ^nflang finbe? 3ft bag <5RedE)t unb mag bamit sufammen-

I)dngt, für bag Söol! nic&t ein -^öucf) mit fieben Siegeln? Unt> ber-

3icif)tet' man nid)t beg^alb barauf, fte 3u löfen, ibeil man gar nic^t

tDiffen tDill, toag in bem ^ud^e fte^t?

mucl) i* &abe mir biefe S^aQm geftellt. ©leidgitDO^l &abe ic6 r>cn

Söerfu* gemactit, um bie 6eele beg Söolfeg m ringen. 923irb eg mir

gelingen, feine ^ugen unb O^ren 3u öffnen, ja bielleic&t fogar

ein bifec^en ßiebe 3u gelbinnen für ein Cebenggebiet, bag alg trocfen

unb langtpeilig berfcl)rien ift unb bag ung bod) tDie bie ßuft jeben

Sag unfereg ßebeng umgibt unb begleitet? «üBeber bie 3acf)leute noc6

bag ^olf follten boc^ bergeffen, bag bag 9Rec&t ein JUft bom ^aume

ber großen menfd)lic6en Kultur ift unb nic^t ein in Oefe^egparagra-

plben eingefcftnürteg ©ebiet beg ßebeng, bag bie freie £uft nicl)t ber«

trägt I Svum ^<^t fi* auc& bag ^ed^t gerabefo mie bie anberen

3tDeige ber menfc^lic&en (£r!enntnig in einer ungeahnten ^eife znt'^

ti)ic!elt. (£g fann ba^er nic^t me^r ibie in alter Seit |eber Söolfggenoffe

o&ne befonbere berufliche Schulung barin meifter fein ober werben.

Söielmel&r &at fiel) auc^ |)ier toie fonft eine befonbere JJac^iaugbilbung

unt> ein eigener «erufgftanb alg nötig erliefen. Smmer^n follten

aber bie ®r~unb3üge beg ^led^tg tt)ie bie ber ©efunb^eitgle^re

(Semeingut beg gansen Söolfeg fein.

«JDer Jebocf) an bie ©eele beS Söolfeg 6eranfommen toill, mug fid^

fernhalten bon ber üblichen toiffenfc|iaftlid£)en 6c&reibü)eife. (£r barf
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nid)t Dersic&ten auf ^nfc^aulic^felt unb mug fi* l&üten Dor ben t)lelen

mnmer!ungen, bie ben 5lu& bcr 3)arfteirung unterbred&en unb i\)xcn

®enu& ftören. 3(f) f>abt ba^er bie meift frembfprac&lgen gac^aug-

brücfe bermteben unb im allgemeinen bag tt)iffenfd)aftlic|ie 9lüft3eug

toeggelaffen; lebocft ^ahe i* im Gebiete beg bürgerlichen <Re(f)tg für

ben ober jenen ßefer, ber fic& bon ber ^lic^tigfeit beg Söorgetragenen

überseugen ober bielleic^t aud) fein «^Biffen erweitern toill, auf bie

einfc&ldgigen ©efe^egbeftimmungen l)ingeü)iefen. Unb itx>at finb

außer bem beutfd[)en bürgerlichen ©efe^buc^e bon 1896, bag im

ga^re 1900 in ^raft getreten ift, aud^ bie 58eftimmungen ber ent«

fprectienben fcl)ti)ei3erifd)en unb öfterreic&if^en Oefe^büc^ier bon 1907

unb 1811 angeführt, ^cnn mein ^uc^ tüenbet fic^ nic^t blog an bie

S:eile beg beutfc^en Söolfeg, bie in btn je^igen ©rensen beg bom

geinbbunb mig^anbelten 3)eutfc&en 'iHeic&eg too^nen, fonbern eg

möchte l^inbringen, fotoeit bie beutfcl)e Bunge flingt.

no(i) ettoag anbereg mad&t eg fo fc&toierig, ein oolfgiümlic^eg ^uc^

über biefe JJrud^t beg menfc^lid&en ©eifteg 3U fc&reiben. Slöer bag

erftrebt, barf nämlic^ nic^t bergeffen, bag bag «^Rec^t, loie eg bem

©eutfc^en ber neueren Seit bargeboten toirb, bielfac& nid&t auf beut-

fcf)em SBoben geioac^fen, fonbern aug ^om eingeführt loorben ift.

S)er 3)eutfd[)e aberW feit alterg ein bumpfeg ©efü^l bafür, bag aug

5öelfd&lanb koenig ©uteg für i?in fomme. Smmer&in loirb je^t auc§

bag bürgerliclie 9lec6t nid[)t me]&r aug einem in lateinifd&er ©prad&e

gefc^riebenen «uc^e gefc^öpft, ndmlidf) aug ben unter bem oftrömifd&en

^aifer guftinian sufammengefteilten «panbeften, fonbern aug ®e-

fe^büci£)ern, bie in ber «mutterrprad^e gefd&rieben finb unb in benen

audP) beutf^er (Seift lebt.

^ei ber ^bfaffung beg ^ud&eg l^abe id& natürlich aug mancherlei

Quellen gefd&öpft, l&abe fie aber nicf)t im einseinen angegeben, ba bag

entbel^rücl) ift bei «üc^ern, bie nid&t alg ti)iffenfc^aftlid)e arbeiten

gelten toollen. 3ebo<i& bemerfe id& tnr ttn, ber fid^ nic&t mit ber &ier

gegebenen <iUuglefe bon eprid&toörtern begnügen, fonbern fie odIU

ftanblg fennen lernen möd&te: am meiften f)abe t* ber 1869 in 3tt)elter

Auflage erfdjiienenen Sammlung beutfcf)er ^Red&tgfprid^toörter bon

(Sbuarb ®raf unb ^att^ag 3)iet6err, ber fogenannten ^üncfyner

Sammlung, entnommen, ga, ic|i l)abe fogar ganse ©d^e baraug

übernommen, unb stoar ift bag regelmdfeig ber 5^«, ^o eine

©teile in ^nfü?)rungg5eic^en abgebrucft ift, o^nt hai bafur

*a3ortDort VII

eine anbere Quelle angegeben loirb. SöJeiter l&abe ic&, um bie

Sö)orte ßut^erg aug feinem ©enbebriefe bom 2)olmetfd&en 3u ge-

braud&en: „beutfcf), nic^t lateinifd^ noc^ griedfiifd^i reben loollen. saian

muß aber nidgyt bie 'i8ucl)ftaben in ber lateinifc^en ©prac^e fragen,

loie man beutfd& reben foll, fonbern man mug bie 'JHutter im §aufe,

bag ^inb auf ber ®affe, ben gemeinen ^ann auf bem "iaiarfte barum

fragen unb il)nen aufg *maul fe|)en, tt)ie fie reben unb banad& boU

metfd^en; fo berfte^en fie eg bann unb merfen, ba^ man beutfd^ mit

i!)nen rebet."

S)ag 58u<6 bringt ©prid&toörter, bie bor ga^r^unberten entftanben

finb unb l&eute o^ne (£rlduterung mancl)mal faum berftanben merben.

S)eg6alb muß eg ba unb bort in^bic. ®ef<&ic&te unfer^ Söolle^J&in-

auE4^iten. Snfofern ift eg ein gefc^id&tlic^eg ^uc&. Sn.ber §aupt-

fac&e iebod^ foll fic& in btn ©pric^toörtern bag l&eutige SRed&t fpiegeln.

SUber toeiterl 2)ie im 'imac6tfpruc6 bon ^erfailleg auggellügelten ^e-

brüdungen greifen bielfacl) auf Idngft überiounbene ©tufen ber

SRec^tgenttoidtlung surücf. ©ie l&emmen unb erfcl)toeren allenthalben

bag beutfcE)e ©taatg- unb «^Dirtfd^aftgleben ber ndc^ften Sniunft. S)a

brdngen fic|i ungefud^t unb ungetoollt in bm ^bfc^nitten bom öffent-

li^tn SRed^t fritifc^e 58emerfungen auf unb eg tritt felbft ein geti>iffer

politifcl)er (£infd&lag 3utage. 2)ag thtn ift ber ^lucf) ber böfen S:at, bie

öerübt toorben Ift unter bem 3>ecrmantel ber JJrei^eit, ber (Sered^-

feit unb beg ©elbftbeftimmunggrec^tg.

SQ5ag in ber 'ölünd&ner ©ammlung ober fonfttoo alg 9lecl)tgfprid)-

iDörter aufgeführt unb bon mir übernommen toorben ift, l^aht id&

anl&anggtDeife in einem nacl) ber 55ud&ftabenfolge georbneten <5öer-

3eidE)nig 3ufammengeftellt. «^öer genau prüft, loirb freilid^ finben,

bai nid^t aUeg, toag &ier gebrad^t toirb, bie <8e3eid&nung „©prid^-

toort" berbient. 'mand&eg ift nicl)t ein furser ferniger, in fid) ab-

gefcl)Ioffener ©a^ unb ift barum l&öc^fteng eine fpric^iti)örtliche

«Kebengart. 'mancf)eg ©dfec&en riecf)t auc& ftarf nacl) ber Campe beg

©elel^rten unb ift nicE)t im ^unbe beg 'iöolfeg entftanben. 3>oc6 mx

bag fein ^inreid^enber ®runb, foldf)e <?a5orte ^ier toegsulaffen. ^ug-

gefc^ieben lourben bor allem aur bie «iHed&tgfpridEitDörter über Söer-

l&dltniffe, bie ^eute nur nod^ gefd&id^tlic&e iBebeutung f^ahen, toie

über ^ergelb, ober toag in bag (gebiet ber einseinen etänbt unb

Berufe fü^rt, toie etloa „^obmerei ift fein ©egenftanb ber öabarei"

unb bergleid&en. ^ei ber (Einreibung mand^er ©prld^toörter unter

/
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bie «ud)ftabcn beg ^bc ift eine geü)l[fe ^tUfür ntd^t 3U üermelben.

3n bem Spruche : „5)ag borbere ®ut gibt bem gitteren Weq unb

6teg", liegt 3. SB. ber §auptton auf borberc unb man fönnte i^n

ba^er unter So bringen; iebod^ l^anbelt ber 6a^ bom SJlBegrec^t unt> ici&

ffaht 'xl)n baF)er unter W gefteHt. Slöer jeben SHnftog bermeiben toollte,

fiätH mand^eg epric^tDort unter stoei ober brei Söuc&ftaben bringen

muffen. 3)a meinSöu* aber nid&t nad^ benerunbfd^enberSöibliotl&eN

tpiffenfd^aft eingerichtet ift, ?iabe ic^ SJBieber^oIungen bermieben.

Slöer ein ©pricf)tt)ort beim S^ad^ferlagen nid&t unt^r bem SUnfangg-

bucbftaben beg S335orteg finbet, bag er für bag tDid&tigfte 6dlt, mag

ehzn unter einem anberen SBud^ftaben barnadf) fud&en.

•SXun mag bag Söurf) feinen S25eg gelten. 3m Söorlüort feineg £anb-

prebigerg bon Slöafefielb meint Oliber (Solbfmit^: „(£in Söud^ fann

tro^ bieler Srrtümer fe^r unterl^altenb unb iDieberum ol&ne eine

einsige subgefc^macft^eit feftr f*al fein." smein Söudg) bringt frei-

Iid[) feine (Srsdl&lung, fonbern be&anbelt ein ^iffenggebiet. ®leid&«

tDol&l toar id^ beftrebt, eg unter^altenb 3u machen. 3ft mir bag ge-

lungen, t>ann berfdgilagt eg nid^tg, mm eg aud& eine SHei^e \)on

saiängeln auftoeift.
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SUbfürsungen

3)eut!«eg ^ürgerUc^eg ©efe^bud& öon 1896, in ^raft

getreten am 1. 3anuar 1900. Oft aud) einfach besei^net

S (S ift bag 3eld)en für ba8 auS bem ©riediifc^en

ftammenbe ^ort ^aragrapö = ^eimort, ba8 früj)er

an t>cn <5Ranb gefegt tpnrbe unb in ^ürse ben Sn^alt

eineg *JUbfa^e§ angab).

©c^meiserif^eg 3lt)ilgefepu* öon 1907, in ^raft ge«

treten 1912. Oft anc^ einfach mit <iUrt. beseid&net.

©«tDeiserifcDeg Obligationenrec^t (Obligation=©d)nlb-

öerf)dltntg).

öfterreid)if«cg ^ürgerli^eg ©efe^bn* öon 1811.

: §anbelggefe^buc^.

-- ©trafgefe^bucf).

= ©trafprosefeorbnnng©tr.^O.

3<^0. = 3it)ilpro3e6orbnung

Einleitung

,er barftcllen min, n.ie fi<f) bag ^^ec^t in 6ptl(^ö.örtetn fplegelt,

-vv>mu6 tDO^I aucF) ble Stage {treifen, m unb in tDcIdjet ^eife

©mi*tt.5ttet entftc^en. 3)le allgemeine ^Intoort wirb lauten: Sa.

tto baS «oH in einet gewiffen geiftigen ?lnregung ober ^"'^«""«"9

sufammentommt, um fl<^ 5U begrüßen, ®ebanten
^^^^^^^If^'H'Unmmn ju begrünben ober ju «'^"*>*««-

®"'*^t'^S l^

flnb namentlich Neffen unb ^ärfte, aber »«« 9*"»«"'<»'"*

^'^^J';

ber öeeregbienft. ?lllenfallg tonnen fie i^ren Urfprung au,^ tm ^op

Seriid,tergUn. ber bie gül,lung mit bem ^oltSle en bewahrt

hat WO Ls ^oü felbft ber Söater beS 6pri(f)tDortS gemefen tft, tann

man »4 bie Sntftel&ung ettpa folgenbermagen benten. 3u "genb-

Zm Igenftanie mad,t einer eine treffenbe, b«r(^ «nf^ault«.

feit unb Silb!,aftigfeit auggeseic^nete «emerfung. ein anberer fang

fie auf gibt i^r eine befonbere Särbung ober eine gludltc&e furse

Saifung. Sie gefällt, wirb bo« anberen
"^«""'"'".*\«"\;";V'"

ebelftcin weiter gefcf,liffen, big fie eine 5orm W m ber bag «o

Seift Bon feinem Seift anerlennt unb bei feber paffenben ©elegen&e t

alg «eftätigung beg befonberen Srlebniffeä an ben mnn bringt.

6(6lieftlicf) finb eg im SBoHgmunbe laufenbe 6prüc^e »on le^r^aftem

e^arafter unb einer über bie ge«)ö?inli<^e «ebe geI)obenenJjDrm.

@inb fie bloß lel^r^aft ttie iaS Sprüchlein ..3111er 9lnfong tft fcf)U)er .

bann finb fie »ielfacf) fc^on oug »orgermanifc^er 3«it übernommen.

Sag gilt namentlicl) »on römifc^en epric^tPÖrtern; benn bieJRomet

tDarcn (im ©egenfa^ 3U ©riechen unb guben) ber bi(^terifci)en «e.

gabung bar unb fcf)ufen folc^e allgemeinen 6ä^e t»ie errare huma-

num est, Srren ift menfcf)lic^. 3)er beutfc&e «olfgmunb aber machte

fich fol*e i!)m »efengfrembe ©prüfte oft erft rec^t ju eigen inbem

er einen fc^erj^aften 3ufa^ beifügte, ber bie allgemeine fie^re auf

einen einjelnen gatl antponbte, U)ie: ,.^ller Einfang ift f^mr, fagte

ber Sieb unb ftal,l einen mmboß" ober „3rren ift menfc^lt«, fagte

ber Sa^n unb trat eine Gute", ©otpeit bie bloß le^r&aften ©pruc?)e

nicht aug frembem 6prad&gut übernommen finb, ftommen fie metft

»on 9albgelel)rten; au<f) biefe mollten l^ren Oeift leucf)ten laffen.

ol)ne b<x% fie boc^ noc^ über bie «ilbtraft t)erfügten, ttie fie bem beut-

1 aSinllet, "Da« »Iccfit
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fd^en Söolfe eigen ift. 3)ag Söolf aber lägt feiner ^reube an Silbern

bie 3ügel fc&iegen unb fragt nid^t erft lange, ob feine Söergleid^e htm

2chcn abgelaufd&t finb. ^Ig man ha^ "^oxt fd^uf: „^er felbft in

einem ®lagl^au8 fi^t, foll nid[)t nad& anberen mit (Steinen toerfen"

machte man fid^ feine (Sebanfen barüber, ba^ bie ^enfd^en nid&t in

6Iag]^dufern 3u fi^en unb Don bort aug anbere ansugreifen pflegen.

SlDie bie allgemeinen (Sprid^toörter großenteils im Söolfgmunbe

entftanben finb, fo aud^ bie 9led^tgfprid&ti)örter. 6ie fonnten in

frül^erer 3eit leidster alg l&eute im Söolfe entftel&en, loeil baS 5)3ol!

bamalS nid^t nur im 6traföerfaf)ren alg Urteilgfinber mittoirtte,

fonbern aud& in bürgerlid^en 6treitigfeiten, toie fie aug ^auf, S^ei-

lunggüertrdgen uflo. l^eroorgel&en fönnen. S)ie Gelegenheit 3U fold^er

geiftigen ^Betätigung beg Söolfg prte gegen bag dnbt beg 'mittel-

alterg freilid^ auf, alg bag l^eimifd^e "iHed&t mel^r unb mel^r bem ge-

leierten römifd^en 9led&te toid^. "^xt biefem tourbe bag Söolf fd&on

begl&alb nid^t öertraut, toeil eg in einer fremben, unöerftänblid^en

©prad^e gefd^rieben toar; bag in ber 3eit ber fogenannten 9lenalf-

fance bem beutfd^en Söolfe auferlegte römifd^e "iRed^t fonnte nur öon

©elel^rten Derftanben unb bearbeitet toerben. S)amit ift eine (£nt-

frembung stoifd&en Söolf unb "iRed&t eingetreten, bie l^eute nod^ nid^t

überiDunben ift. 'IDir muffen fie um fo me^ir beflagen, alg bU Be-

gabung für bag ^rRed^t unb feine ^ntoenbung gerabe fo toie für bie

•mufif feinegtoegg an bie berufgmdgige S8efcl)aftigung mit biefen

©d^öpfungen beg ^enfd^engeifteg oerfnüpft ift.

S)ie ©prid^tDörter entnel^men aug bcn ©rfal&rungen beg Cebeng

Dielfad^ nur bag, toag flar sutage liegt, unb oerallgemeinern eg. 3)abei

bringen fie nid^t immer in bie S^iefe unb oerfünben bai^er oft nur

l^albe ^al^rl^eiten. ^ie fd&on griebrid^ 6eiler Dom beutfd^en 6prid&-

ti)ort im allgemeinen bemerft, 'mad^en anbere 'iOXenfdeen entgegen-

gefe^te (Erfahrungen. ^ud& biefe finben il&ren ^ieberfd^lag in 6pridE)-

tDörtern unb treten bal^er oft 3u alteren in ^iberfprud^. (Sc^lieglid)

fud^t man nad^ einer Vermittlung unb nad^ einem ^uggleid^. ©o

empfiel^lt man einerfeitg frifd^eg 'üBagen ol^ne langeg überlegen:

v<S^i\^ geioagt ift l&alb getoonnen". (Stogen fid& bei biefem Söerfal^ren

Diele bie Qörner ah, fo fd&eint il^nen Überlegung Dor ber S^at am
•ipia^e: „(£rft todg'g, bann toag'g". Wa(ift man aber bie (Srfal^rung,

ba^ grüblerifd[)e Naturen Dor lauter ^btodgen überl&aupt nid^t mebr

3ur 2'at fommen, fo fogt man fd^lieglid^ bie '33or3üge unb ^ad&teile

(Stntcttung d

beg fecfen SlBageng in bem auggleic^enben epric^iDorte sufammen:

„ciDagen getoinnt, ^agen Derliert". Genau fo ift eg beim 9led)tg- -

ipricf)tDort. 60 iDurbe bei Derfc^iebenen ©tdmmen unb 3U Derfc^iebe-

nen Seiten bie 5rage gan3 Derfd)ieben beanttoortet, toie eg mit ^in-

bern ftel)e, bie aug einer (£be bon Speien unb Unfreien l^erDorge-

gangen loaren. ©a^er finben firf) fo ti)iberfprucl)gDolle epric^mörter

toie: „5>er 6obn behalt feineg Söaterg ec^ilb", „S)ag ^alb folgt

ber ^W' unb „3)ag ^inb folgt ber drgeren §anb^ ^ir toerben

fpdter barüber noc|i ©enauereg l&ören. (Sinfttoeilen »ollen loir ung

an ber Bilbbaftigfeit jebeg ber brei ©prid)iDörter freuen, ^xx toollen

ung auc|> im füllen gefte|)en, ba^ ung biefe ©pridömörter noc& einige

SRdtfel 3u raten geben, unb ^mv befto mel)r, je toeiter fic^ ber öörer

ober Cefer Don ber SRebetoeife beg Söolfeg entfernt fiat. 3)aöer toollen

toir auc& fc^on auf folgenbeg aufmerffam madfyen. ^er bilbl)aft unb

anf«aulic6 reben toill, muß fid& immer einen beftimmten Jall Dor

^ugen ftellen unb nur Don i^m fpred^en. ^enn ber 6o^n nad& bem

erften ber brei 6pricl)toörter feineg Vaterg ©c&ilb beplt, fo ift bamit

nur ettoag über feine sröel^rbaftigfeit auggefproc&en. S)ag er auc& in

ben übrigen gamilienftanb unb beim S:obe beg Vaterg in feinen

mc^lafe eintritt, ift nic&t gefagt, aber offenbar gemeint; bag foll unb

mufe aug bem ©a^ gefc&loffen ©erben, ©er Ba^ Idgt ba^er bie all-

gemeine Raffung Dermiffen, bie man bei Gefe^en toünfd)t

unb auf bie man bei ber «i^rdgung ibreg 'ia5ortlautg in fteigenbem

'mage sr0ert legt, ©aber fann ein neu3eitiger ©efe^geber bie ©prid^-

toörter nirf)t gut in ibrer Raffung braudfien. "ülud) toenn er fie fc^d^t

unb benfelben Gebanfen 3um ®efe^ mcidhen toill, fo gibt er ibnen bocb

eine allgemeinere Sorm. (£r fagt bei ber Siegelung beg bduerlid&en

gXac^barrecbtg 3. B. nid)t mel)r: „^ODag ben ^flug irrt, ba8 foll er

bred[)en", fonbern: „5)er (Eigentümer eineg ©runbftüdeg fann Slöur-

3eln eineg Baumeg ober eineg ©traud)eg, bie Don einem 'inad)bar-

grunbftücf eingebrungen finb, abfd^neiben unb bebalten", toie ficb

§ 910 beg beutfd^en B(5B. augbrücft. ^enn bie ^urseln beg nad)bar-

licben -SBaumeg beldftigen unb fcbdbigen ein ©runbftürf nicbt nur,

mnn eg mit bem Pfluge beftellt toirb, fonbern aucl), toenn bie §acfe

ober bag Grabfc^eit ba3u Dertoenbet toirb. 5)ie SlDur3eln aber barf

man nic^t blo& befeitigen, wenn fie 3ufdllig Dom "ipfluge erfaßt toer-

ben, fonbern man barf eigeng barnac^ graben, ^ir toerben 3ugeben

muffen, ba% bag leljige ®efe^ eine flarere, umfaffenbere Beftimmung
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gibt alg bag aüe 6j)rtc^tDort. 3)ie ©tufen Don ber "^Regelung beg ein-

seinen Qalk^ 3u immer tDeiterfcf)reitenber Söerallgemelnerung fann

man aud^ in t>m ©efe^gebunggtoerfen felbft genau Derfolgen. S)er

unter Napoleon I. gefd&affene fransöfifd^e code civil nimmt eine

smittelftellung ein: erl^at s.^.beim^auf in ben ^rt. 15M-97 einen

befonberen ^bfd&nitt barüber, »er Derfaufen unb faufen fönne. 3)a8

©efe^bud^ trifft alfo obne einen inneren ®runb für biefeg ^insel^

gefd^dft befonbere «^Regeln. 5)ag beutfc^e ^®^. ift toeit barüber l&in-

auggefc^ritten. (£g fagt in bcn einbeitlid^en 53egriff ber ®efd&dftg*

fdr)igfeit sufammen nid^t nur bie gdl^igfeit 3ur ec^ließung aller Söer«

Irdge, fonbern aud^ bie 3ur Söornabme fonftiger ganblungen, toie

3. ^. 3ur ^rric^tung eineg legten 'ilöilleng, 3ur ^ünbigung ufö). linb

eg regelt biefen "iöegriff in feinem allgemeinen Seil in § 104 ff.

5reilidf) fann bag "iBeftreben nad^ einer möglid^ft allgemeinen

gaffung fo toeit geben, bag ber mann aug bem "^öolfe nid^t mebr

folgen fann. (£r ift an bie «Unfcbaulid^feit beg einseinen JJalleg ge*

loöbnt unb bebarf i^rer 3um "iöerftdnbnig. 6d^eibet man aber alleg

aug, toag an bcn (Einselfall erinnert unb 3u einer 3U engen "tnug«

legung beg ©efe^eg oerfübren fönnte, fo fann fidb ber einfache 'mann

beim ©efe^egtoort nirf)tg mebr benfen, oollenbg toenn biefem nod^

eine befonbere fad^lid^e ^cbcntunQ inneioobnt. S)iefe (Sefabr liegt

3. ^. nal&e bei ber Söorfc^rift beg § 137 ^®^.: „3)ie ^-öefugnig 3ur

Söerfügung über ein t)erdu6erlid&eg '^e<i}t fann nidf)t burd^ «iRed&tg^*

^efd^dft auggefcbloffen ober befd^rdnft »erben. 3>ie 'ilöirffamfeit einer

Söerpflicbtung, über ein folc^eg 9led^t nid^t $u oerfügen, toirb burcb

biefe Söorfd&rift nid^t berührt". (Serabe in ber "Steigung 3u einer

all3U toeitgebenben Söerallgemeinerung feiner Söorfd^riften unterfd&ei*

bet fid& unfer 5)eutfdbeg "58ürgerlidbeg ©efe^bud^ nid^t 3u feinem Soor«

teil oom ©cbtoeiserifcben Sioilgefe^bucbe. 5)ie Söerfaffer beg beut«

fd^en *33®*58. loaren getoig flug unb toollten bag ^efte, aber fie Ratten

fidb in ibrer ©elebrfamfeit 3U toeit oon ber ©enf« unb ©pred^tpeife

beg Söolfg entfernt, ©ie oermod^ten nid^t mebr bie epradbe $n

fpred&en, ber bag Söolf gerne laufd^t unb bie in fein gers bringt, ^em

beutfd^en S8®^. ift baber 3u feinem unb 3u unferem ed^aben bie

gdbigfeit, t)oIfgtümlid^ 3U toerben, bauernb oerfagt. 'iUnberg ba^

fcbtoeiserifd^e 3©^. 5)ort toar ber Söerfaffer in ber §auptfadbe ein

einselner W^ann, (Eugen ^uber, unb ibm toar, obtoobl audb er

ein ©elebrter oon (Sotteg ©naben getoefen ift, bie große (Bunft beg

Einleitung
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6cbicffalg verlieben, eine Sprache 3U fprecf)en, bie au« bag ^olf alg

fdne eigene empfinbet. 3n ben Porten, bie bann ©efe^ geworben

inb finbet eg fein eigeneg ^^ecbtgbetougtfein toibergefpiegelt. 3a

eg finb einselne ^^ecbtgfpricbtoörter toörtlid) ing ©efe^
^l^^'^Z'^'''

toorben, fo ber 6a^: „§eirat mad)t münbig^ möge auj ung|)eut.

fcben, toenn bie Bett 3u einer umfaffenberen ^"J^^"^^^J^.f^^^
gl^men ift, ein mann befcbert fein, ber b^n 3n alt ^eg ^efe^g

nicht blo6 alg ein rücftodrtg gericbteter ^ropbet aug bem «on oor«

banbenen 9lecbte auglieft, toie bie ^erfaffer unfereg erftenJntmurfg.

möge fein ^licf oielmebr nacb t)ortodrtg gericbtet fein auf biejec^tg-

gebanfen, bie im ^olfe feimen unb nacb ©eftaltung ringen, möge er

aucb bie epracbe finben, bie eg befinnlicben 5)eutfcben 3U einem ^e-

bürfnig macbt, felbft bag ©efe^bucb in bie ^anb 3u nebmen, um bag

geltenbe ^ecbt baraug 3u erforfcben. S)ann braucbte ber fnebferUge

mrger t)or bem ftreitfücbtigen unb recbtbaberifcben nicbt mancbmal

fcbon begbalb surücfsutoeicben, toeil er obne ^Beratung nt^ berau^-

bringen fann, toag 9^ecbteng ift, unb toeil er lieber nacbgtbt, alg bag

er (Sericbte ober "iHntDdlte angebt.
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On ben umfangen ber gnenfcf)f)elt, alS man noc^ (ein ©onbcr-

Setgcntum am ®runb unb «oben anertannte, alS no(^ ferne ©tn-

e'hc galt unb al3 bie bon einem Söerftorbenen benu^ten Waffen unb

©eräte mi, nicf)t »ererbt, fonbern bem Soten mit tn8 ®tab gelegt

ober auf bem ecfjeiterjioufen mitoerbrannt aurben, bämmertc boc^

fAon ber «egriff be8 «gentumä. ©er ?nenfc& na^m bie Seile ber

Siere, bie er erlegt ^atte, an m unb tleibete fld) bamit. fibenfo

„a^m er bie SP3affen, bie er fi« jum ^ampf gegen milbe Stere unb

mcnfchli<^e geinbe felbft gefc^affen &atte, au« für fid) allem m 2ln.

fpru*. Unb ebenfo war eS gettife felbftberftänblic^, ba^, »er etnem

anberen in ber ?lot ober au8 (Sefälligteit eine Waffe ober ein <Rett.

tier geliehen ^atte, baS gingegebene jurüder^altcn mußte, roenn eä

ber (Empfänger au8ge6roucf,t ^attc; barin liegen aber bte %fange

be8 ©djulbrcAtg. Ob ba8 in jenen Seiten al8 bloße Sitte ober al8

«e(^t8pflic^t gegolten ^be, brou^en loir ntd)t 3U unterfucf)en; benn

beibe8 fiel bamal8 ununterfdjeibbor jufammen. ^ber allma^ltct)

fAieben fidf» ©itte unb 9lecf)t. '33on ber 6itte unb Bon ber Sittltdjtett,

bie fi* an ben inneren ^Henfc^en loenbet unb i^n bur<^ «orbilb ober

iuxi, goffnung auf «elo^nung im jenfeitlgen Seben 3um ®uten on-

fpornt unb bur« «era(f)tung ober JJur^t »or emigen ©trafen Born

SBöfen abEiält, fonberte fid) bog «edbt, ba8 gebietenb auftritt unb ft*

gegen ben 'Jßiberftrebenben mit ©emalt butd)fe^t. ©olcFie ©etoolt

brattd)te teinegmegS bloß Bon einem Unbeteiligten, einem «icfiter,

angetoanbt 3U Kerben, Bielmel)r tonnte fi<f) aud) ber »erecf,tigte felbft

3um 'Bollftreder feineä «Re(f)te8 mad)en. ©o fieigt e8 am ©c^luffe

be8 ®lei<?intffe8 Bon ben böfen Welngärtnern mit jener ^ifdiung

Bon bürgerlidiem unb ©trafrec^it, bie ben Urseiten eigentümlich tft:

5)er gerr be8 'a)einberge8 wirb bie «öfetolcfiter übel umbringen unb

feinen Weinberg anberen «JDeingärtnern ou8tun, bie ilim 5rü(f)te iu

rerf)ter Seit geben, eoang. "motl). 21, 41.

60 entmldelte fidb im ßaufe ber «aienfd)^eit8gefdf)i<f)te bte «edf(t2.

orbnung. S)a8 «e(f)t ftellt fid) ober bar al8 bie ©efamt^eit ber er-

3»ingbaren ^Regeln, na« benen fid> ba8 äußere Seben unb Srctben

ber "JUenf^en geftalten foll. Wolter fommt e8? ©em no« roentg ge-
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faulten ©eift junger Söölfcr fallt eg md)t leid&t, burc^ 5)enf cn eine

^nttDort auf biefe Srage 3u finben. 3)er ©laube aber gibt fie, er

fül&rt alle 5)inge auf ©ott surüc! unb fomit au<^ bag '^t6;)ii „"iRed)!

fommt bon ©Ott'*, "man fonnte aber bo^ aucl) nid^t überfeinen, bag

eg fic^ unter Un §anben ber ^enfdfien dnbere, alfo minbefteng in

fetner gortbilbung 'menfd)enmerf fei. ©a^er fc&rdntte man \tntn

©a^ ein unt toieg ®ott nur bie Hrfc^öpfung 3u: „®ott ift ein sunfang

alleg "iRec^teg". ^ei fortfd&reitenber (Erfenntnig al&nte man ferner,

ba6 bag ^e<&t loie bie 6pracl)e urfprünglic^ nic^t betDU&t gefc^affen,

fonbern mit ber ^imenf^l^eit geü)ad)fen unb bem 'menfc&en erft all-

mdl&ltcö 3um ^etouBtfein gefommen fei. Söon biefem natürli(f)en (£r-

seugnig, bag auf einen bon Oott in ung gelegten ^eim surüdsufü^ren

ift, fonnte man fagen: „«^Xatürlid^eg ^t^i l&eifet ©otteg SRecftt". 3n-

bein eg beftimmte, toag ber einselne tun unt laffen follte, fd;ü^te eg

bor allem "otn ecf)toac&en gegen bie smillfür beg ©tarfen: „9led)t

ift ©teuer unb Orunbfefte alleg ©uten'* unti f^iuf bie ©runblage,

^dnbel stoifcfien ^ngeprigen 3U fd)lid)ten: „9^ec^t ift ^riebeng-

ftifter unter <8rübern". (Sinselne (Sigenfc^aften biefeg ^led^tg toerben

bann burd& eprid&toörter befonberg l^eraugge^oben: „9leci&t ift toa^r",

„^iHec^t ift gerabe'', „9U*t ift^a^r^eit", „<=Iöa|ir6eit iffiRe^t*', „^ag

nü^e unb t^^ ift, "lufe man l)alten^ S)ag 9leci£)t foH audg) feine

Hnterfd)iebe 3ti)ifd)en ^oc^ unt niebrig, reic^ unh arm mad&en, fon-

bern jeben mit bem glei<f)en ^afee meffen: „^ag einem recl)t ift,

ift allen xt^V' un\> „9[öag einem red^t ift, ift htm anberen billig**.

"^tUn bag unbetDugt getoad^fene ^t<i)i tritt mit ber fteigenben

enttDicflung beg mcnfd[)lic&en ©eifteg me^r unb me^r bag betoufet

gefd^affene, bog gefegte 9^ecf)t ober bie ©a^ung. 6ie follte bag

natürlid)e SRec^t nic^t dnbern, fonbern nur ergdnsen. „©a^ung fann

fein natürlic^eg 9le^t berbrdngen*'. Ilber ben (Seift aber, ber folc^eg

«?Recl)t f^affen foll, fagen bie ©prid)ti)örter: „(Einfalt ift eine Jreun.
^

bin beg ^ec^tg", bagegen „brumme Sö5ege befc^dbigen bag 9^ed&t".

Aufgabe beg SHecl)teg ift, Orbnung im Bufammenleben ber 'SHen-

f(f)en 3u frf)affen mxCq 3u erhalten: „3)ag ^z^i U^xi Buc^t**, „Orb-

nung er^dlt bie ^elt" ober mit bem l^umorbollen bilblid&en 3ufa^,

ber ber beutfcl)en Söolfgfeele uxCo Söolfgfprac^e eigen ift unh fie fo

liebengtDert mad)t: „Orbnung regiert bie ^elt unb ber ^^nüppel ben

§nnb". S>ie <iHufgabe beg 9lec^tg, jebem bag ©eine 3U3Uteilen nnb

Übergriffen 3u fteuern, bringt bag Sö)ort 3um ^ugbrucf :
„*=2Bdr' fein
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9lec^t im Canbe, fo ?)dtte jeber, mag er ertoifd^t"; freiließ nur jcber

«iRücffic^tglofe unb 3)raufgdnger, bie SBefcl)eibenen wnt> griebfertigen

bagegen Ratten nic^tg. 9al)er betonen bie Sö3orte: „5)ag 9^ec&t ^Ift

bem, ber fid) nic^t felbft Reifen fann*' unb „5)ag ^tä)i befc^irmt bie.

Unfiulb'* bie ^igenfc^aft beg 9led)teg, bie ©c^toa^en gegen bie

©tarfen 3u fc^ü^en. ©ein Stampf gilt bor allem ber ©etoalt: „^lle

©etüalt ift Unrecht'*. 9ie SlBa^rfieit beg SIBorteg: „SIÖo ©emalt^errfcfit,

fc^ioeigen bie "iHec^te", &at ber 5)eutfci&e ja in trauriger ^[Beife im be-

fehlen ©ebiete, bollenbg bei ber Söergemaltigung beg SRu^rbedeng

erfal&ren vin\> an bem ^bfc^lug eineg S^riegeg, Un ein ^euc^lerifd;er

geinb für Jreil&eit unb ©ered^tigfeit 3u führen borgegeben ^at. 'SUncft

für bie STöorte: „'^o ©eioalt ^ic&ter ift, \>a ift bog richten**, „ßagt

(5et»alt fid^ bliden, - ge^t bag '^^ec^t auf S^rüden** unb „S!öo (Setoalt

giec^t ift, 'iia W t>ag 9^ed;t feine ©eloalt** bietet hxz neuefte Seit

treffenbe^Beifpiele: ber mad&ttrunfene 5ran3ofe fiel ber beutfc^en

9lec^tgpflege in htn ^illrm, alg fie einfd)reiten toollte gegen bag ber-

bred[)erifdne treiben berer, bie bie 'ipfals bom SHeid&e logreigen \xnX>

an granfreid^ augliefern toollten, ber fogenannten ©eparatiften.

Merbingg ift (Setoalt nic^t ber ein3ige geinb ber ©erec^tigfeit;

bielme&r brol^en i^r d^nlid)e (Sefa^ren, Xßznn \\6) bie ^^id^ter bor bem

^^eid^tum beugen ober toenn im ©taate ©ünftlinggtoirtfd^aft l^errfd&t:

„©etoalt, ®elb unt> (Sunft - fc^toddit 9^ed&t, (£&r' unb ^unft**.

^dl)renb bie ©efe^e ^eute oft bag (£in3elne uxih ^leinfte regeln

unh einen unüberfe^aren Umfang einnehmen, traren fie in alten

Seiten oft gar fur3 un\^ bürftig ux(i> toarfen, namentlid^ im ©traf-

red)t, fleineg unb grogeg in einen S^opf. ^ann fonnte eg bei einem,

ber im fleinen gefehlt ^atte, too^l Reißen: „©trengeg 'SRec^t berlangt

biel 'milbe** ober „©trengeg "iHec^t ift oft bag größte Hnred&f*. 5>ag

leuchtet l&eute aud^ bem (£infdltigften ein, bafe man nic^t jebe S:ötung

gleic^mdfeig beftrafen fann. 5)en ^laubmörber mug man natürlich

anberg anfaffen alg Un ©erüftbauer, beffen (Beruft bei einem ftarfen

^inb 3ufammenftür3t nnt einige Arbeiter erfd)ldgt: „(gerec^tigfeit

mad[)t Unterfdf)iebe**. *iUber nid^t immer berftanben bag in unent-

toidelten Seiten bie nod& ungetoanbten <Rid)ter: „5>ag ^ed)t ift too^l

ein guter 'imann, aber nid^t immer ber mc^ter". «manchmal freiließ

Idfet bag 3tDingenbe (Sefe^ feine feineren Unterfd^eibungen 3n unb in

folc^en gdllen xna^i man bann für bag mangelhafte ®efe^ htn

SRic^ter beranttoortlid). ©o toar eg, folange ber 5>iebfta]&l bon gering-
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fertigen ©ebraud^Sgcgenftdnben ni<i&t gegenüber bem getDöJ^nltd^en

3)iebfta]^l gefe^Iic^ begünftigt mar, ein beliebter Söortijurf gegen bie

beutfc&en 9^icbter, ba^ fie, in fapitaliftifd^en ^nfd^anungen auf-

geti)ad)fen, eine arme grau, bie S^o^len ftal^l, um il&ren S^inbern eine

marme 6tube bieten 3u fönnen, 3u brei Monaten ©efdngnig t)er*

urteilten; unb bo<f) trar bieg beim 5)iebfta]^l im ^üdfall bie nad) bcm

®efe§e geringfte suldffige (Strafe, betör in § 2^8 a 'iHetr®^. ber

5)iebftal&l an '!Öerbrau4ggegenftdnben öon btn 'iRücffallgDorfc^riften

ausgenommen toar. "^Kand^e Söolfgteik bringen aber fein *5)3erftdnb*

nig bafür auf, bag ber 'iRici^ter aud^ bann bem ©efe^e untcvtan fei,

tDo er eg ntd&t billigt. (Ein fold^er Btoiefpalt smifd^en bem Oefe^ unb

bem 9^ec^tggefü5l fommt gar nid^t fo feiten bor. '^cnn aud^ bie Oefe^e

finb ti)ie alleg '2Henf<^entDerf unöollfommen; mand^eg regeln fie

mangelhaft, mand^eg gar nid^t. bringt bod& bag 2chzn mand^mal

(Srfd^einungen, an bie nod^ fein 'JHenfd^ gebadet l^at! 6o loaren bor

bem *335eltfriege bie ^dmpfe nod^ nie in ber i?uft unb unter bem
• Slöaffer geführt loorben. 5)ag Söolferrec^t fannte bal^er lool^l "iHotlan-

bungen t)on S^rieggfd^iffen, aber nxö)t bon £uftf($iffen unb glug*

sengen, "^cnn bie neutralen Staaten basu gleid^iDol^l 6tellung

nehmen mußten, fo fonnten fie eg tun nad^ bem ©a^: ^yW^an beutet

ein 'iRed^t nad) bem anbern".

2. (bcU>o^nf)c\t

3n unferer 3eit fprubeln bie 6efe^e toie bie Quellen nofi) einem

£anbregen, unb bie Cebengöerl^dltniffe dnbern fid^ faft fo rafd^ toie

bie "üHoben. *2Bir ^aben ba^er faum noc^ ein ^erftdnbnig bafür, ba&

fid^ ^ed^t bilben fönne, ol^ne ba^ ber ©efe^geber fprid&t, fonbern

lebiglid^ baburd^, bag jebermann im Söerfel^r nad^ einer beftimmten

<llBeife öerfdl^rt in bem (glauben, fo unb nic^t anberg muffe eg fein.

5n alter Seit aber toar bag gefegte '^c<i)t nid^t ber gauptteil ber

*jRed^tgorbnung. 3n ber ung \)on 3ugenb auf befannten ^ibel loirb

alg erfte richtige (Sefe^gebung bie bom ^erge (Sinai im 19. unb

20. Kapitel beg stoeiten ^ud^g 'JHofe bargeftellt. gebod^ l&anbelt fie

mel^r t)on religiöfen unb fittlid^en (geboten; bag bürgerlid^e 'rRed^t

toirb barin faum geftreift. ©leic^tDo^l lebten bie "imenfd^en fd^on

3al)r][)unberte bor^er nad[) einer red^tUc^en Orbnung, unb stoar nid&t

nur mit S8ott8g«noffen, Jonbern aud) mit anbercn ^5ölfern. So ber -

ZlTunT^eöil 3«fob8 nad, 1. %toJe8 37, 28 l^ren «ruber

gofe «m 2 0UberIi„ge an ^lbia„itifcf,e Saufleute, bie i^n na«

Ig t^n bra<f,ten. Unb no« biet früher U,irb bon bem Junbe er.

St ben ©Ott ntit ?toaf, unb feinen eöf,nen fcf,IoB. 1. ^HofeS 9 9,

atfo ;on einem ^ertragSoerpitniS. 3>iefe begriffe &a"en f.c^ e en

„i^t erft bur* eine gefe^llc&e ^orfct,rift gebilbet, fonbern bur« baS

bem menf<f)en angeborene unb but« bag Bufammenleben getsec^te

SeMrfnlg nacö Vereinbarungen, auf bereu ein^altung man unt.r

TeS n HmfLben bertrauen tonnte. 6lnb bo$ foIcf,e Veretn-

b«n, foleit man fte nic^t angeborene Srlebe nennen ml.

au* f*on n ber Pieren Siertoelt ju flnben in ber ^rt, »te 3"g-

Sl megen oberle gefellige Stere, toie ^ölfe.
^'f"f

"'»^^^»

iaqen ober ju toeiben unb 3« tränlen pflegen. 3)enn 6ier fmb einige

'be nbergerfa^rene Slere 5unä<5ft ^äd,ter unb ^f
ü^«'-

!
-«

8««ger unb Surft ftiHen fie felbft erft, toenn bie anberen gefatt.gt

finb unb bie 'TOacfie übernommen Ijaben.

60 fbielte baS fjerfommen unb bie (Seti.o&nf.eit au« bei unferen

Vorfa reu eine große «olle, unb fo fonnte Si^e bon ^eP9ato ber -

Sßeraffer unfereS toicf,tigften mittelalterli«en
^'^'^^^^^'^^J^

Einfang beg 13. 3a(,tNnbertg niebergef«riebenen ©a^fenfpiegelä,

in feiner berüf)mten gereimten 'Borrebe fagen:

„3)icfe 'Kc^tc ^abc t(f) ni(f)t fctbft erbaut,

©ic ^abcn Bon alter« auf un« gcbrad&t

Unferc guten Sorfajjtcn."

eg ift ba^er nl«t berttunberlicf,, bafe fid) bie öeutf«en ©pri«-

Wörter mit einer geiolffen Vorliebe gerabe mit bem ®eB,o&«l,extgre«t

befaffen: „Sag 9^e<f)t ift alt unb ^ergetommen mannen Sag
,

,,eo

ift eg an ung gelommen, fo B,eifen toir'g lieber bo« ung ^e«t

fagt ein ^ann bem anbern", „^ug ®eit.of)nöeit mirb äule^t «e«t

„nb „1B0 ©etpo^n^eit ift, ba ift 3le«t". ®er be^arrenbe 3«g, ber

aud, ^eutenod, befonberg im englif«en g^e^tgleben f)errf« gibt fi«

funb in Worten mie: „^llte ©«u^e bertoirft man lei«t, <»»e Sitten

fd)tt>erUd)" „?ag 9ltte - bet)alte"; „mc ^Hartfteme foll man

litt oenüWi^'unb „®en.o^nI,eit ift ein eifern' ^faib (Sade ober

«ffiamg) -, toer fie abjielit, tut fid) leib".

?tid)t immer frei«« ift eg tlar, ob eine ®etoo&n&eit borliege, bie
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im Söolfe alg red^tgöerbinbltc^ angefel)en toirb. 3)a^er toirb toarnenb

barauf ^ingetDiefen, bafe cg bcr ^lic^ter mit ber Berufung auf eine

©etDol^n^eit md)t fo leicht nehmen unb er[t prüfen folle: „Einmal

ift feine ©eiDo^n^eit" mb „(Einmal ift nic^t immer", greilic^, eine

iDirf(id)e „(Semolfin^eit md)\t mit ben Sauren** unb ift in ber ^age,

ein baüon abü)eid)enbeg ©efe^egrerf)t aufeer llbung unb bamit auger

^raft 3u fe^en: „©emo^nlgieit Derbrdngt ein <Rec&t" unb „eitte unb

^raud^ - ^cht mand^eg ^lec^t anV'.

mit ber Seit fd^reitet jebeg 'iöolf 3ur ^ufseid^nung beg 9led^teg.

5)ag 6otte 3. ^. im alten 9^om bag ntebere Söolf berlangt, um gegen

bie tDillfürlid^e unb a«3u &arte "illniDenbung beg big^er nur münblid^

in ben ^errfd)enben haften überlieferten «iRec^teg gefd&ü^t 3U fein, unb

fo entftanb bie berühmte 12 s:afelgefe^gebung ber 9^ömer. - 2)amit

üerliert aber bie ®eü)o^nF)eit nod) nic^t i^re Söebeutung. ^cnn bag

®efe^ entlidlt nur einselne 6d^e, mit bcncn man in ber 'iRed&t-»

fprec^ung allein nicftt burd&fommt. ^alt bod^ ber (Sefe^geber fogar

mand^eg, mag im ^olfe gart unb '^nla^ iu 6treitigfeiten gibt, nod&

ni<f)t reif bafür, in fefte formen gegoffen 3u werben. sa5enn nun ber

^x<i)Ut auf eine ßücfe ftögt, fo forfc^t er 3unddE)ft, ob unb tDie bie

je^t ftreitige Srage ettoa friil)er entfd^ieben Sorben ift unb rid^tet fid&

barna*: „©etüo^n^eit ift bie befte ©euterin beg 'iRec^tg", „<ö3o bag

i '!Rcd)t sioeifel^aft ift, foll man nac^ ber ©emo&nl^eit ric^ten'S 3)ie Oe«
^

mol^n^eiten finb freiließ oft nad^ Canbftrid&en öerfd&ieben. 3)ag gilt

felbft l)cuic noc&; 3. «. 6at in einer Oegenb ber mieter ben ^üc^en-

6erb 3U ftellen unb ber Vermieter bie Simmeröfen, in anbeten um-

gefeFirt. 3>ag befagen bie ^ÖJorte: „^dnblid^ fittlic^", „^ller 2dnber

eitten finb nic^t gleich". "iUber nid^t bloß örtlich finb bie bitten ber-

fd^ieben, fonbern erft recl)t 3eitlid). ^ei nod^ jungen Söölfern tDirb3.^.,

mag aucö 3>a&n in feinem <Roman „(£in ^ampf um ^om'' hex ber

Söermdl&lung ber oftgotifd)en Königin ^malagminta mit <löitigig ber-

loertet f^at, bag erfte Söeilager öffentlid^ gefeiert. (Ein d^nlid^eg '^un

fann fogar ftaatgrec^tlid^e ^ebeutung i^aben, ndmlid^, ba^ ber S:i)ron-

folger bie §errfd)ergetDalt an fid& reiben toolle, mie aug 2. 6am. 16,

21 unb 22 l^erborgel^t. geute folgt auc& fein Serrfdgier mel)r bem

^eifpiele beg „eonnenfönigg" ßubtoig XIV., ber auf bem ^ac^tftu^I

t^ronenb ^ubien3en erteilte. 3n ben ßdnbern ber abenbldnbifd&en

Kultur gibt eg ferner nicl)t me^r bie in früherer 3«it unb bei "iRatur-

bölfern nid&t feltenen (E^efd^lie&ungen unmünbiger S^inber, bielme&r

I

I

muffen bie Brautleute bie gefrf)lecötli«e 9^eife, bag ^Iter ber fo-

genannten ^^emünbigfeit erreicht ^aben: „Rubere Seiten, anbere

^St alle ®eü)o5n^eiten finb gut. öat ftc& 3. ^. ein ©tanb bie

mcht im ©taate angemafet, fo toirb bag bon ben anbeven eine

Zeitlang ertragen, folange fie ftd) i^rer eigenen ^raft nocf) ni«t be-

ö)u6t finb ober bie Serrfc^aft mit ^ag auggeübt toirb. steigt aber

ben §errfd)enben i&re ^ac^t 3u ^opf unb fu^en fie bag (£mpor-

fommen ber anbeven burc^i ftrenge ©efe^e ober mirtfc^aftltd^e ^ug«

beutung ber bon ber Regierung ^uggef^loffenen niebersu^.alten
.

bann gilt: „Böfe ©etoo^n^eiten machen fein 5)ing gut", „^tpraucl)
j

ift alleg guten Braurf)eg 'iRoft". 5)ann ftellen enttoeber bie eigene )

^inficf)t ber gerrfc&enben ober bie fic^ aufbdumenbe Ceibenfc^aft ber

llnterbrücften bie fc^lec^ten ©etoo&n&eiten ab: „'^Xatur übertombet bie

©etoo^n^eit". ^euen Übergriffen aber fud)t man burrf) genaue 5eft-

legung ber ben ein3elnen Ämtern unb S^laffen 3uftel)enben ^ecf)te

Dor3ubeugen: „5)er Brauch mu6 bem ^ed^te meinen", gier funbigt

ficö 3uglei« bie 3eittoeife ^errfcf)enbe ^nfc^auung an, bie bem Brause

unb bem ®etDo6n&eitgred)t feinbli« gefinnt mar unb fie moglid)ft

burd^ ©efe^egred^t oerbrdngen toollte.

3. Oefcft

5n Seiten, in benen bie Sülle ber ©taatggetoalt beim gerrfd^er

allein ru^t \at bag Söolf bei ber ©efe^gebung nid&t mit3ureben.

2)ann gilt, 'toag ber oerblenbete ^aifer SBil^elm II. in Jugenblid^iem

Unbebad)t' ing golbene Bucf) bon <münc5)en eintrug: Lex suprema

regis voluntas, 3U beutf«: beg ^önigg 9a3ille ift bag oberfte ©efe^.

5)ag mar nie SHec^teng in 5)eutfc6lanb, folange bie römifd^''bt)3an-

tinifc^en ©ebanfengdnge noc& nic^t eingebrungen maren. ^ie menig

bie Slöillfür beg gerrfcfterg allein ®efe^ unb '^e^t fc^iaffen fonnte,

3eigt bag «2öort: „5)er beutfc^e ^önig W fein ^^Rec^t für ben, ber an
[

fic^ feineg ^at". Bigmeilen betont man immerhin bie über ben ®e-

meinfreien ^eraugragenbe Stellung beg ^önigg, ber ein ^ünber beg

®efe^eg ift. darauf ift mo&l ber ®a^ 3urürf3nfü&ren: „5)er ^aifer
^

ift ber Bater beg ©efe^eg".

^ommt ein neuer §err, fo teilt er nic^it immer bie ^nfc^auungen

'i i
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jelncS SDorgängerS; man beute nur an ble gegenfa^h(f)en ^nWa«-

iTgfn sie er re«6ifd,er Könige, beg «beraub fparfamen grtebruj

^ilbelnt 1. «nb fetneS pruntiüdjtlge« «aterä Srtebr.d) 1. 3)ann

?„ber M aucö t. eleä In ber ©efc^gebung: „bleuer S^önlg, neu ©e»

er SugeVf«er .ol^e^en foId,e Enterungen basu man^-

ml nod, in ber Cremten Jorm. 6o gab „a<^ 1. «"«-.i; /4
na*

bent Sobe Salomong fein ©o^n ^ef,abeam bem um größere ^tlbe

b Lben ^oHe bie tarid,te ^nmort: „^ein^ater ^^ -* -^

^itfrf,en ge3Ü<f,tigt, ii) aber »ill eu« mit ©torp.onen 3"**^«.

^mg bebeutet aber ber merfmürbige ©a^: ,.«o„ fc^Ummen 6U en

rcmmen gute ©eje^e?" ®e(e^e ma«t man «getmaß.g «m ^.B-

pnbe 3u bejeitigen. bie fic^ im geben gejelgt

l<^^^lfl^;^2Z
linbung beS in Urselten ^errfcfjenben ^Hutterrec^ g bte «mann r

amn We (5e»alt in ben menfc^Uc^en ®emeinf<^aften an f.c^ g
•

min hatten füf,rten Jlc «• a. aud, bie «ietoeibere. etn. ©o f,atte

nari^ßn- 11- 3 ^er iübifd,e 8önig 6aIomo ö""»-'^^";'^^;»«^«-

gni ber fortfc&reitenben ©efittung aber erlannte man,
S><»6J««

J«;";

ebe ein 5 u<^ für bie gefamte (£nt»Wlung beg mnf<i,engef^led,tg fe^^

ian t.erborbaf,er bei ben meiften ^öHern ^Kdnnern „nb graue« bte

Sele^e «nb bebro^te ble abertret««g beg «erbotä mit ©tra^. 3«.

bem ma« f)lerbel a«<^ feinen Untertcf,leb 3mlfcf,en relc^ «nb arm

^od, «nb «iebrlg machte, toar tolrflicf, eine td,limme ©<"* 5«m ^ate

ei«eg g«ten ©efe^eg geworben. 3m übrigen wirb man fretlt^ nu^t

immer fagen fönnen, ba^ ble gotgen f(f,Iecf,ter ©itten gerabe gnte

Se geUn feien, einen bem eben befprocF,enen ©pricf,t»or a^n-

Ucl ©ebanten brüctt ferner ber 6a^ a«g:
f^^^^llft^'^!.;^;

«m nener ©a$en «.Uten". Sie (Erfahrung aber b«6
^»«JK^f

«^e«'

ble im ©taate über 9ie(f)t unb ®m «"»««« f»"«"- "?' "^\ ^"'*

ble ©*U*e beg nleberen «oHe8 barüber aufgeflärt i^erben, me man

burd) ble TOafc&en ber ©efetje fcf)lüpfen tann, o^ne barin fangen

_3u bleiben, brüctt f«aIff,oft ba8 ^ort aug: „^öbel madjt ble §erren

^tx>imn ber SRec^tgorbnung unb benen, bte aug
^^J^lJ^^'''

trefuug Söorteil sieben, ift eiu etptger ^ampf. gat mau ^^ßbrauc^e

buS e'tu eefe^ absufteüeu ,efud)t, fo ftrengt ftc^ algbalb b^ e^a^^^^^^

ftuu t)ieler au, Mittel uub ^ege 3u fiubeu, tDie mau b e Verbote

leg Oe^e^eg umge^eu föuue, oftue uuter feiue 6trafbefttmmuugeu

3u falleu; bag gilt t)or allem Dou 6teuergefe^eu. 5)iere ßrfaE)ruug ift

uralt uub k)om Söolfgmunb iu eutfpre^cnbe ^orte gebracht Sorben:

(£g tft fein ©eie§: eg ?iat ein 2oc&, »er'g fiubeu fanu", ..^atuen ®e-

fe^eu folgt auf ber ^erfe neuer ^Betrug" unb „eobalb ®efe§ er-

fonnen - toirb betrug begonnen".

(Einfache Seiten tommen mit meuigen ©efe^en aug, unb bag 3u-

fammeuleben U)irb oft burc^ bie ma^t ber 6itte uub burc^ bie

Jurc^t üor ber Söerac^tung ber ©tammeggenoffen gegen hcn Über-

mut ber ed)U(i)Un gefc&ü^t. 5)ie[e Gräfte bü^cn bei alter getoorbeneu

Söölferu einen großen S;eil i&reg (Siufluffeg ein unb »erben ba^er

öielfacl) bur^ ©efe^e erfe^t. 3)ie auf ber ^aturorbuung beru^enbe

-^flic^t, ta^ bie (Eltern ben ^inbern Unterhalt 3U leiften \)aUn, toirb iu

^nglaub aud& &eute noc^i lebiglic^ burd) bag eittengefeft getod^r«

leiftet, in 3)eutfcl)lanb bagegen fi^ern ftaatlic^e ©efe^e beg bürger-

lichen unb beg 6trafrec6tg i&re 3)urc&fü{irung. 6c^on im SRom ber

^aiferseit mie aud) fonft &at fic^ ba^er ber (Erfajiruuggfa^ gebilbet:

<^o biele ©efe^e finb, ba finb biele ßafter", „3e mel)r (Sefe^e,

befto me^ir Untugenb" unb „3e meßr (gefe^, je tt)eniger 9lec&t". ^tv ^

aug ueuefter Seit ein Söeifpiel toüufc&t, fei baran erinnert, bag bte

im ^leic^ggefe^blatt ent^ialtene Sammlung ber ja^rlic^ gefc^affenen

©efe^e unb Sßerorbnungen nie fo umfangreid; mar, toie in htn erften

Sauren nac& SBeenbigung beg ^eltfriegg; aubererfeitg mx ber 6iun

beg beutfc^en Söolfeg für 'iRec^t unb ©ered&tigfeit noc& nie fo getrübt

tDie bamalg.

3u aller ^elt ift bon je^ier ni$t immer mit bem gleichen eueren

nac^ loa^rer ©erec^tigfeit gerichtet toorben, je nad&bem eg fi* um

eine '2:ai ge&anbelt l&at, bie ben im etaaU ^errfc^enben gepagt l&at

ober i^nen sutoiber mar: ^Ig ber fosialiftifc^ie ^bgeorbnete gaureg

am 31. guli 1914 in 'ißarig ermorbet tourbe, toeil er eiu ©egner

beg ^riegg mar, tourbe bie Söerf)aublung gegen ben ^ätev big na^

<8eeubiguug beg S^riegg, alfo me^r alg 4 gafire &inauggefd)oben uub

ber 'mörber algbanu freigefproc^en. (Solche ^eifpiele laffen ficö aug

allen Seiten unb bei allen Söölfern finben. ^er über folc^eg treiben

unb feine folgen uad^ibac^te, ber fonnte loo^l bag ^ort prägen:

,,Wenn man bie ©ered)tigfeit biegt, bann bricht fie".

3u (Soetjieg Sauft fpottet stoar einmal '^Kep^iftop^eleg barüber,

bag mon Oefe^e felbft bann nic&t dnbere, loenn fic& bie burcl) fie

geregelten Sebengoer^dltniffe böllig berdnbert ^aben, unb bag \id)

batier ®efe^ unb ^e^te toie eine etpige ^ranf^eit forterben. 3n ber

2 SBtnIIer, 2)ü5 ütedit
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neueften 3cit ober 5aben toir ba8 ©egeitftüdf erlebt: fortgefe^t mv
ben neue ©efe^e gemadfit unb ntan(f)e »leber abgeanbert, beöor \it

üUtf,anpt in Sroft treten. 3)a gilt ber Sa^: „3>ie Sungen besagen

0\ ble eilten" unb „<mo ein «ed&t über ba8 anbcre gegeben mirb, tnug

i
baS alte »eichen".

3m neujeltigen ©taote ^aben mir glei^eS '«e«t für ba8 ganje

giei(^ unb für alle ©tänbe. 'Jtic^t fo tm mittelolter. ©ort ^teg e8:

<tct)c8 «rDctcf)bllb (= ©entartung) fiat fein fonberli(^ ®efc^",

'Vfaffen unb Saien finb berf(§iebenen ©efe^eS"; V>aS ben einen an-

gebt berührt ben anberen ntßglldiertBeife gar nldfit. 3)cn Sampf

immn bem ftaotlic^en unb bem fir(f)li«en ^ii,t unb bie »er-

fcbiebenen 9lnf*auungen je nod) ber Beitfttömung offenbaren epri§-

Börter ttle: „3)er ^apft fann fein «edfit fe^en, toomit er unfer Sanb

ärgert" unb „3)a8 tDeltll(f»e 'Kee^t mug bem geiftlid&en bleuen".

eine uralte unb auc?» ^eute nodf> ni«t jur allgemeinen Bufrieben-

belt gelöfte 3rage Ift e8, wie Weit man fic^ auf feine UntenntnlS »om

<Re(fit berufen lönne. Sann flc^ ber fie^rer, ber einen ungesogenen

©c^üler mit bem ©torfe 3ü(f)tigt unb nun megen Äörperberleftung tm

9Imte angeflagt toirb, bamit entfe^ulbigen, er ^abe geglaubt un-

gett)öf)nli(f)er gre(f)^ett mit ungettö^nlicfiem 3ü(f)tigung8mittel be-

gegnen ju bürfen? •aiuf blefe grage geben 3»ei @ä^e ganj berfdfiie.

bene 3lntworten: „Unmlffentieit ^ilft nii,t; benn jeber mu& fein «e(f)t

fennen" unb „UniDlffen^eit entfc&ulbigt". ©ie s^eite Meinung rotrb

im allgemeinen abgelehnt.

4. «ÖlbcrftteH t>ct ^i^tt

®ie ben beutfc^en ©tämmen Innetto^nenbe Steigung jur 6onbe-

rung ^atte betoirlt, bog neben bem für baS ganje 'KeicF) geltenben

fogenannten gemeinen «ed&t audf) nodf, anbereS galt, ba8 blog für

elnjelne Cänber ober 6täbte ober ©tänbe beftlmmt t»ar. ©ol^e ©e-

fefee enthielten öfters 3lnorbnungen, bie nicfit miteinanber in Sm-

Hang 3u bringen tooren. £8 er^ob fic^ ba&er bie 5rage, nac& »clc&em

®efe^ manm 6«*»« "SBiberftrett mel&rerer $u rt(f)ten i)aU. Wa^tmb

bie SJSetmarer 9letc58»erfaffung Bon 1921 in 2lrt. 13 beftimmt:

Keicfigrecf)! bricht eanbrecl,t", l>ie6 «§ f'^ü^« *« sa^Ireid&en 9lb-

»anblungen: „gsilttür bricht ©tabtrec^t, ©tabttec^t bricht Sanbrec^t,

r**?« mit nimfnbem reimirtfam berelnbaren. bafe er bon

ba6 bie beteiligten ettoa8 anbereg au8ma<^en, al8 e8 «r

^^^^fU beftlmmt. ^ä?,renb 3. «• bie ^tet^lnfe« «a
J ^^J«

«
^J

ür feine »ere^nung mafegebenben 3eltabf(f)nltte 3u 5«^'"»JJ
m<l7l 551) bleibt e8 ben beteiligten unbenommen^orauS-

^Wm^n1^:^^^aun. 3ft ba8 gefc^e^en. bann fann fii, ber «n-

?Äe 4ter nic^t barauf ^^^T\T,,^TtTbiTmt
Icwmm SDorfc^rift überf,aupt no<^ «»«* '»««9-

^^vZ"
für aebt öor" unb „©eblng bricht Canbrec^t unb ®"»ö'"*'

;^,
.

_„

^f„llber gtatüranlage ber Sößlter tolrb ble 5rage t,erf<^ieben

£8 unb bl3 b e Sragen .om räumli^en 9errf«aft8berei* ber ©e»

ehe oSerVom ft«atU«en S^U^en««'«- bie man früher melft 3n.

tLtoLÄbatr!<l,t nannte.) 3)a8 beutfi,e «ed,t ftanbjrunb.

dS auf bem ©tanbpunlt: „Unfere 9tacl,barn bringen t^r «e^t,

mft ftb" un .(£in 5rmber bringt fein ^ec^t mit f*^"- S^"^^;^ >

Ta feine dnl« n 4eln me^r, bielme&r »Irb untericl,leben, ob bie

reT* iSe Srage bem ^rte^r8re<^t ange^rt ober bemJamt.

lenrunbS nt* . Ob 3. «• ein 3U feiner mu8bilbu«g in ^eutf

J»
Sb Senber gapler eine m^

^^"^^^.f""^^^Tet © fS
gleite er im Sobe8fall beerbt «>irb, entf^eibct \xd, mä) ben ©e^jn

Sner fielmat (^rt 13 unb 25 be8 (£l„füf,rung8gefe^e8 3un^^«®«).

S^ !ber ein «e^t an einem tnlänbif^en ©runMtu. ge«^^^^^ ^

^nAt mill t S8 ein ßollänber, ber ein inlanbiic^e? ©runbftuct er

rrtltt. ei! ©runtpfanbrec^t barauf eintragen laffen, Jo fommt
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eS auf bie 6taatgangel&örigfeit beg (Eigentümers In feiner ^eife an,

Dlelme^r tft allein ba8 „'^Rec^t ber belegenen (Bad)t*^ maggebenb, alfo

ta^ '^cd)t beg Staates, 3u bem ba^ (Srunbftüdf gel^ört.

llber bie Jrage, toie eg gel^alten toerben foll, iDenn mel^rere ba^

gleid[)e 9^ecl^t ausüben toollen, fpred^en fid^ bie ©prid^toörter aug:

„3)er erfte in ber 3eit, ber erfte im '^Red^te", „^ilöeld^er 925agen suerft

3ur ^rücfe fommt, ber fdl^rt suerft l^inüber", „SQ5er suerft 3ur W.üf^h

fommt, [oll 3uerft mal^len". 3)iefe 6d^e finben namentlid^ '^ntjoen»

bung, iDenn ein fd^led^t fte&enber ©d&ulbner bon mel^reren ©lau-

bigem betrieben toirb. ^er 3uerft bei i^m pfdnben lagt, btm l&aften

bie "ipfanbfacl^en nad^ bem beutfd^en 'iRed^te bor3uggiDeife. ^ommt eS

3u einer Söerfteigerung, [o erhalt ber erfte "ipfaubgldubiger bcn ^rlög

in ber ^öl^e feiner Jorberung, („'^SJer bie erfte Söerpfdnbung l&at, ift

ber erfte in ber ßa^luriQ''), ein fpdterer ©Idubiger aber nur bcn

llberreft unb ^at unter Hmftdnben ba^ "ilad^fel^en. 3)ag ift bann nid^t

fd^limm, toenn ber 6d^ulbner nod^ anbereS 3ugreifbare8 Söermögen

l^at, an ba^ fid^ ein 3undd^ft nic^t befriebigter ©Idubiger Italien fann.

Qai ber (Sd^ulbner aber fonft nid^t§ mel^r, fo ift eS ^öd^ft unbefriebi«

genb, baß einer alleg unb ber anbere gar nid^tg htfommzn folle. (Eg

muffen barum anbere ©runbfd^e ^erange3ogen toerben. Unb 3tDar

tDirb auf Antrag über ba^ Vermögen beg 3a5lunggunfdl^igen (Sd^ulb»

nerg bag ©ant« ober S^onfurgberfal^ren eröffnet unb eg toerben bann

alle ©Idubiger, bzmn nid^t bom ©efe^ ein befonberer Söorrang ein»

geräumt iDirb ober bie nic^t fd^on bor btm 3itf<^wimenbrud^ beg

6d^ulbnerg ein 'ipfanbred^t l^atten, 3u gleid^en S'eilen il^rer JJ^rbe«

rungen befriebigt: „'^Pfennig ift gleid^ 'Pfennig** unb ber im (5ee«

red^t bei ber ^aoerei loieberfel^renbe 8prud^: „'iölein Pfennig ift

beineg "ipfennigg "iöruber unb ßeibenggenoffe".
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ginUitung

er m auf einer 9o<^?««Ie
J "^5jJ^" ^ ^„^t, „,irb doctot

utriusque iuris, er ,ft .-«*«

®ff
'"

j' ^^„^ gemeint llnb. ^er

ieberman« meife aber,
">*f

^^ *^.^„*t^^^ J„euerer 3elt *)or

i<f, ble gaupteintellung
^*f

S^J" ^^^g j,ürgerllcf,e «nb ba8

^ugen I)äU, «)irb bte ^"^*" .^;*''
'^.„„it gemeint. 3)enn bet

öifentlK^e (.alten. Sie
^^^^^^^^Z einer Seit. «18 baS beut?«e

doctor utriusque iuris flammt TOon''"^.
,.^g„ g^e(f)t noc^

g,ed,t be« Unlerid,ieb Dom ''«J9etltcl)en «"b «.m«^ ^^
^^^ ^^^^

eaum tannle. »^r *''

^;;Xbe bÄ^^^^ ^^^-'*'^-

liAe SRci,t gebaut, etn ®«9««5°5. »« »«^
gj „^ t^t ble

§?«te Ift er in ber
§-?f^;:^««^^j,' Sger^e^W ^e'-'^"

ertpäT,nt« öpaltung in offentlt§e2 ««^ ^«'äj"
^ 3,^^ „erfc^leben,

^0^1 Ift aud, m Staaten ber»t
"jj ^^^.'^fy„t,,,<^elbu„g

„,a8 3«m einen u«b t»a8 ^«"^

''"\*!f„^^;^^^^^^^^^
aug bem beuti<i,en

in öffenttl^eg unb b«rgerUd,e3 «^^^
f

\\"'^^^^^^^^ j^er Unterfd,leb?

^ed,-tenld,tme^rt»eg3u beuten, ^omb^^^^^^
g,.

Selfplel? mögen e8 «eranfd,o«hc|en ^^f^tm^ «efugnlffe

l,lren an ble «^^«««"^«9*"
f^'^SfrLlt 6«^« foll, tper In ben

L .Hel*«r Ober e n
^J^^^fX^:,,^ ',.^m --

"Kel^gtag, in ben Saubtog »bet m "
^^j^

ben rann. S>a8
^«'^««^^XtUb« ege«ei«anber ^aben, unb

»fllAten ble elnjelnen gamlUengitcoer geu

SUeg ble «ec^t^lage '^\^XTZ7^Z^n\J^^^-' ^'»^

Lit^iri;^ÄÄ^^
;SSÄ;r-S^T"^^^^ rag.ln, m .e.f

unb gamllle ongeI)en.
wenirfien bon feinem Sin-

3)a8 bfttgerlK^e ?lec&t begleitet jeben ^^«JJ«" ^„j„.

tritt ins Seben big 3um <5rabe; eM»M
J««

m t « ®; ^^^,

I,alt8recf,te gegen ble (Eltern ""ö jegelt m fei

teilt merben foll. <£8 Ift getDiffermafeen ba8Jemo oa

Xr ift «(8 t.et ^oi (be8 6ffentllcl,en «e«t.).
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3)a]&cr iDollcn ti)ir suerft öom bürgcrlid&en <Reci^te fprcc^cn unb l&ler

iDieber sundd&ft t)on bem 2:eir, bef[en quU ober berfel&tte Regelung

ben «menfc^cn fc^on in ber ^iege, Ja fd^on im mutUvlcibt trifft:

nämlid^ Dom gamilienred^t.

u4)auptffücf: S^milienrec^t

!• ^erlöbntö unb u^iW^ nic^t ^m^dU ßebcnöber&öltmffe

3>te befte (Srflarung unb "^Rechtfertigung beg Söerlöbniffeg gibt

6c^iller in t>en bekannten Söerfen feineg ßiebeg bon ber (Slocfe:

„2>ruttt prüfe, tocr ftd^ ctoig binbct,

Ob jid) tag ^ers 3um fersen finbct,

3>cr saia^n ift fürs, bic "Keu' ift lang."

^cnn nic^t alle "menfd&en, bie einanber Im ^ugenblicfe ansie^en,

bermögen fici& hautvnb ^u beglücfen ober aud) nur miteinanber 3U

leben, o^ne ba^ ber eine bon il^nen berfümmert. S)er «iprujftein, ob

Stoei Junge ßeute sueinanber paffen, foll ber Sßrautftanb fein, ^enn

3tDei junge £eute miteinanber ge^en, ift iebocft nod^ lange nid^t ge»

fagt, tai fie fic^ F)eiraten toollen; unb eg ift ba^er oft fel^r frag*

lici^,'ob eg fid& um eine bloge ßiebfd&aft ober um ein Söerlöbnig l&an-

bele ob«r ob bie ßiebfd^aft in ein Söerlöbnig übergegangen ift. 5)amit

aud& britte «iperfonen, (Eltern, ^danntt ufto. toiffen, looran fie finb,

IJiat man jeberseit ^ert barauf gelegt, ba'^ ein Söerlöbnig an dugeren

3eicf)en erfennbar fei. geutsutage beröffentlic^t man feine Söerlobung

in ber Beitung ober fd&icTt harten an feine ^efannten, baneben ift

fd)on lange ber "^Ringmedfifel im ®ebrauci£)e. ©aß mit ber Söerlobung

für bie SBraut (übrigeng nic|it bloß für fie) geioiffe ^fli^ten ber-

bunben feien, brücft beg 925ort aug: „3ft ber Jfinger beringet -, fo

ift bie 3ungfrau bebinget". 3m Sporte „3>ingen" fommt aber 3um

^ugbrucf, bai man gegen jemanben eine getoiffe Söerpflid^tung ein-

gegangen ^abe; fo toie fid^ ein ^m<3t,t ober eine ^agb berbingt. S)ie

^inbung, bie ein "Srautpaar eingebt, ift bag ^erfpred&en, fpater

miteinanber bie e^e 3U fd&liegen.

md)i immer fü^rt eine gegenfeitige <2Xeigung 3«^ «iöerlöbnig;

^erlDbuig unb rcdjtUd, nic^t geregelte ßebengüer^altniffe 25

.. u cmf.nfA^ h^r (£ltern Söermögengrücffi^ten uf©. ben "iUng-

SSwtn oW f"n35m«en 5>i<f,terg Poliere a«8 ber 3e.t

o Es XIV «.orin geljige ober Berblenbete «äter unb «orntunber

S rTauÄt XbTm if.rer Softer ober ^ünbet fragten,

i an b e St, mfe ?Xapoleon I. feine ®e[cf,mlfter «nb fonfttge «er-

mlZ umraMc unb tole felbft Srlebrtc^ ber ®ro&e m.t etner

«ngetb en ia« berbunben toorben Ift. Sa ftellte ü« 6« e.nem

3 bten/uflg ein ®emüt83«ftanb ein, ber feinen ^leberfd,(ag m

?en Sorten ge «nben W- „3- ^-f^^^J^^t TaMuCt
"

,alnaen" kommen bie ^Brautleute 3U ber emftcf)t, t>a^ fte ntcf)t

Snb« paffen, fo .erben fie n.elft auc^ ben ^«^ flnb^«;-^-

Lnetnanber 3« se^en. 5>enn ..^»^'^^fa
ma«tno^ fernere

blnbung". ^enn aber ber ^Ilann ett»a b.e ^itgtft ber ^^a«;^^«

Se bie in ber £6e In 3l«8fi*t fte^enbe ^rforgung mc^t a^ren

Sen möSe, fo «nnen fie l^r Stet re<f,tllc^ bo<^ «l«t er3»t«gen;

Sn 2s Jnem ^rlöbnlä fan« nl«t auf (£lnge&u«g_ b« (£^e

aeLt toerben" § 1297 «®«., 9lrt. 91 m- 3®«- §
"^/'.^ff,;;

SSninn jeber Seil Bom Verlöbnis jurüitreten. S)«8 g.tt felb

batr t^en« bie Brautleute fd,on gefd.(ec^tlld, miteinanber berte^

6^« unb bie «raut f^manger getoorben Ift. 3n einem oI*en Jatle

hatte bl%r«jl8 beS ebangellfc^en ^lrct,enre<^t8 freilief, bte B^angS-

lauung 3uge äffen, darüber berichtet g. guber In fetuem fc^tr-etse-

SnSatreit «b. 4, 324 f:
„^an ftanb nl«t an, aud, 3tt)angä.

» ?f
brioltenbung ber <£6e burc^ tmm Srauung anjuorbnen^

S sing tourbe melft mittelbar ausgeübt bur« ^erpangung bon

S angnliafen. ^nbro^ung ber
2-^^^-^^" e.lch u^S

n,lr foId.en 3«>ang «uc^ gerabeju angetoanbt, too e§

J*J>J
5;«

banbelt baft bie SDerlobte bereits f«manger toar. Sag 3ao>ort mürbe

Ken etabttne<^t auSgefpro^en". ^ber man berlannte auc^ f^o«

blalS uK^t, bafe eine folc^em ««r fetten etmaS t-^t «nb frra*

es aus m ben Porten: „(Sejmungene (£f.e brmgt nurjeje .^a^e

Hebt man beute bon jebem perfönllcf)en 3»ang ab unb 9«6t n«;^«

unbeg^ü^betem ««dtrltt bem unf<f,ulblge« Seil getolf e 6*ab n-

erf«Srü<f,e, loenn feine Srtoerbg. unb ^ermögenSber^aHrnff

eS Seit rlltten f.aben (§ 1298), unb ber unbef<^o(ten«t «raut

auTfür bie S<f,äblgung bon «uf unb 9lnfe6en (§ 1300 unbm 93).



aufnel)incn roollen.
fierrfAt bie „toltbe

ßh^" früher üielfad) ein Hnterfd)lupf für bte ^aare, ö««"
^ •'

mn in (SroMtäbten, t»o ber Stn l«6 ^"^ ^"*;;"' g^^ar bi8

Ut 3« i&rer gern^tung
°"f'*'-f

"*"';""
J oS be^anbelt .

.um Sobe beS einen Seilä sufommen gelebt l>abtn loute j

rlet^orbnnng bie barcu. ^erborgegangen^« ^mb«^«^^^^^^^

et,eUd,; fie «(.alten ben SamiUennamen
J«^t" ;» %enaner

SrÄ::CSeriMU anf b. g«ten J.aun «nb b.

in ben Sßerelnlgten Staaten »on •älmenta.

2. 3>ic e^e

3n o^«» »•*""" g' ,j,„„, „IB «,11 t.r Stlr*. 9-

S)ie (£^e
27

. ^ ^ att.«j, 60* über leben tDeltIl(f)en geftellt. S>iefe ^n-

liefen u«b Ö^öengftanb ^0* Über

,

^ ^^^ etjä^lnng

,<j,auung »«^^«
»^'"^Sr^rcuS n fScr ©ermanta ^ap. 18

unb 19 bie <&¥ unb baS «^«H*« ""«"
'

( j,„ «irc^e

..eingef^rantt
^^^^^^^^^

2—ein ?6a.ran.enten)

barin, ha^f
^''J^* "l' on ber ßlrAe ab, inbem e8 flcf. nld,t barem

»ergllc^. £8 ^ob itcf) abe Bon 0«»«^«
,t,nt

ergab, bafe ber OrbenSftanb '^'^^''^^^
"^1' Ze„ bnri folgenbe

tpurbe. «ielme^r berl)errll<f)te e8 ba8
^^»f.f f/;'"J",

'^

^j, gf,e

Temen eprüd,e= „3>er (EWtanb «t t,er

^;;fJ'f;; -g Z'

mm man aber au* nt^t bafe

^^^^^ J^,,,, ,,, e^e-

«erlangen.

3^^^*JJ^^^S^^^^^
,.<£^ele«te^

gatten on, m bte fi* Me uorigrexi u
j

o

schlaat ber 'mann

.erbrechen ni.Jt8,
-"«

'^^
J
*S brl^Ur^Wnen grie.

grau unb S^lnber mtt 6tod unb^ute,
\°°JJ OTtttelaIter8 galt bai

'"• ""
"::rrr^rr * "CrJ".*

freim nur, »enn ber mann f«" »"
öffentliche Orbnung,

Me grau ben mann, (o

^f^^^^^l' Se^u S*Imllc^ ben

bak belbe eine S^renttrofe erf)telten. Sie
<Jf«" "\ »

.j^ „^

LUin auf Sffentli^en
^^^"^^J^Ä^^T^etnl «

jur erf)elterung ber StraBenjugenb e nen spfener^ oe
;

Leu Ur. ^%r;!;,^:£;;rntb::«rbtitMLfen
auct)bte©cf,eui.oro!fentli<f)em&mf^reuenu ^^^

mit ^ed,t aud, einen ®atten unb «<»'«^j;f„„j, 6o8l,after

grau unb ^nbern »le jeben anbere« ^^ ^^^^^^^^^^ gJ^n
Sllfe^nblung ber Rinber aber nod) f<f)arfer al8 etnen ^r
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»nufete man bie (Erfahrung
^''f

«•

'^.JlTr Me ^^^^^ ««^

rnnt-te« neben (ittU<f)en «eben!en ®«f"^;*" *^' r^' ""^^t^ljtiebet.

,d,lag blefer <£'f«^>^""9«"f„^^;^ SIaS begF,aIb «.utben ble

gut" (3ta(f)tclle ber |ogenonnten Snjuc^t) uno o
;

gj,,f.i„j,er.

3n ber '»«'^'

^

mUltürli^c So ung 3U l^u^en. 3n

barau f)mau8, baget)CbanD gegen u- ^

gelten beS au8gefprod,enen
^»^"Slt jlS« e^^^^^ «»-

einer l^nt

-«^.^^^^^Sr^S 1 nt eie'trUf In bie Oanb,

Suben gab er l^r nac^ 5. ^"f
2«. 1 «'"

"J^^ j, g^j^ern.

unb ni*t Mel anberS »ar e8 bei ben
<*'^'^^f' f^^j^^i^it^^g be„

buri) ben ?Hann gefc^u^t 3u ^oben 3m
""^««l

,

ncf, nid,t «m bie gef<i,ld)tli<^e <^"'"»'^'«"3. b«e uberdl

5 32Mn«"5
Lt e^ebanbe. --M;"-;^^^^^ U
l-,d,e ®l«<! unb ^o^lerge^en m

^^'-f^'J^XZtntS
ten fi« Wann unb grau ^ienieben b.e öolle. {0 fmben fte tre a,

3>te 46«
29

feinen trieben auf ©rben" unb f)elfen einanbe
^^^^^fJfZt

«r rbiTLr ^ol«omment,eit su erringen. 6ie tonnen ft« aber mt

r J.^!„u„a beS ^poftelä ^auluS tröften, tai btefer 3eit Selben

M?Sui«9 6en ^ebürfnlHen blefer ^elt 9'"»9^>""'^"
'!^.

fj*

i,l„Te?cJeber nicht am eigenen Selb erproben, ba fte jafelbfteme

et nf* etge^en burfte«.L «runbf«^ ber UnauflögbarWt aber

St baS SrStoort aus: „§aft bu mld, genommen, fo mufet bu -.

* h!h!lttn" (Sine Socferüng biefeä ©runbfat^eä trat, nacf,bem

Ser i^ £; Ser a"l. ein'»e.tHc^e. 6efc,aft be3eld,net |atte

to eöang llfin Äir<^enrec§t infofern ein, atä (£f,ebruc^ unb m<^

Ullun« nirbem Sebln beS anberen al8 6c^eibung8grunb aner!annt

Sen %Z^ reifet ta^ (£6ebanb." ^ber au* ta, mar nur em

Stbe elf. lenn ^Ic^t jeber ^^egatte ber 3u ^P^f^^^^^l
HA bog 8er3 nid;t 3um fersen finbe, 3tef)t gleich mit fo grooem

mm auTem Sebenggefä^rte lann tm anbern «ud. fonft ba8

Sen mgailen. SlDenn ein «önlg »ie Ceonteg In ®^<»fefpeare»

termär* n 2 ^ufjug feiner fUtenrelnen 5rau »or »erfamme Um

ßJe etbru* »orSlrft unb ble fcfimangere in ben Werfer toerfe« lagt,

öerr öergib t{)m, benn er metfe md^t, ma^ er mr. ^u.

?:^„ ,oln, Ltiagenben e-^punjt «^^^^CS blt:
burd) <ainlage unb 6elbft3u$t basu gereift tft. 3)er -a>eg, aui

$;;Ser bie fc^meren ^«fe^'-«-
^^^.^-^at "b^^^^^^^

»0« benen beg ^IltagSlebeni ju fe^r ab al? baj i^n ^'e

®J?«59
ttäblen tonnte. Sie rechte ßöfung fanb man m ber 3e.t ber jaut

LLng. inbem man ben f^^'ItraHeln i" ft rfe fe
ebelicben «anbei prel8 gab, ba ber ©taat fein ^^*' f'

"
'

Se1.6rigen gibt, nld,t bloß für bie «etenner e.neg beftimmten

®Sb!n großen cBefe^gebungen 3U Zuggans ^eg l^^un^ ^;^-
f .La iq%abrftunbertg tourbe bag ef)erecf)t öom ©taate «lieber

^2'lnilf^bTl^Srm- «ed,tg felbftänbtg georbnet of,ne

uiütlg gegenüber n,le ble bor
''''"iXulTZ^Sun, ber

Sirenen. (£r faf) bal)er tote in »orc^riftlic&er 3"t bie lacpei
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I

(£?ie aug getDiffen gefefelic^ genauer beftimmten ©rünben bor. 3)ag ift

ber etanbpunft beg beulten ^m. (§§ 1564-69) unb beg fc^tp.

3(558. -illrt. 137-142. öfterretc^ bagegen, bie treuefte 3:o(f)ter SRotng,

fennt nur eine 2:rennung bon ^m unb ^ett unb teilt noc^ ben

©tanbpunft ber ^irc^e, bai bag ^anb einer gültigen (S^e 3tt)ifcf)en

©atten, bon benen aucf) nur einer bem fat^olifc^en «efenntniffe an-

gehört,' blo6 burc^ Un s:ob eineg (S^egatten gelöft werben fönne

(§§ 93 ff., 103 ff.), ^^uii) bie «^Jerfuc^e im ^reiftaate ©eutfd^-öfter-

reic&, bag (S^erec^t \>m ^nfcf)auungen ber «ineuseit ansupaffen, blie-

ben erfolglog.

Ilber bie toic^itige JJrage, tote eg nac?) einer 6c&elbung mit ber

Hnter^altgpflid&t ber big^erigen (£l)egatten gehalten unb toelc^embon

t^nen bie ^inber anbertraut toerben follen (§§ 1578, 1636), f<f)tx)elgen

bie ©prid^tDörter; benn fie finb grögtenteilg in einer 3eit entftanben,

alg eg eine s:rennung ber (E^e bem ^anbe nad^ nod^ nid^t gab.

3, 3)te (Sc^Iüffelöetoart ber Srou

Qlucö toenn ein jungeg ^aav aug £iebe unb nic?)t um beg ©elbeg

koegen geheiratet ^at, macfien fic& bie Söermögengfragen balb bon

felbft bemerflic^. ^mn bieSrau ettoag auf bcn ^m fteilen totll, mugi

fie, toenigfteng in ber etabt, subor gieifc^, ©emüfe ufto. !aufen. §at

fie'®elb, fo toirb fie eg bar besa^len, fonft toirb fie, toag fie an '^lalE)-

runggmitteln fauft, beim ^dcfer, «me^ger, Gramer „auffc^ireiben

laffen". <löer aber F)at bcn ^aufpreig ber geborgten Cebengmittel 3U

3a&len, bie Jrau, bie blog ben gaug^alt fül&rt, ober ber ^ann, ber

toirfen unb ftreben, pflausen unb fd)affen mug? ^uf biefe JJrage

fonnte man nocl) feine befrtebigenbe ^ntmort geben in Seiten, in

benen bie begriffe „©tellbertretung" unb „Söollmac^f* nur mangel-

haft auggebilbet icaren unb too bie 5rau im 9^ed)tgleben faft überall

äurürfgefe^t tourbe. 5>a backte man nic&t baran, bm "mann alg bag

öaupt ber gamilie, bie er gegenüber ber ^ugentoelt bertritt, allein

liaften 3u laffen. <iUber aud& auf bag ^rauenbermögen fonnte ber

©laubiger nid&t o^ne toeitereg greifen; benn „(£ine JJrau mag il)r

mt nxd)t l)ingeben o^ne i^reg i^lanneg SßJillen". eo fam man 3u

bem merfiDürbigen, bag gcgenfeitige Söertrauen in §anbel unb ^an^^
- "^ " '^ ^-'^^ ber-

bei nicf)t gerabe förbernben (£rgebnig: ,,^erjnUgjauje^^

ober ^inb ruft, aber auc^ toenn iie

^..^.„1.^0 in bie SlDo^-

güt«ng,font.ernber wann Kenner |at^

J ^_ ^^^_

9ltt. 160, ö §^
^J; "5^^^ ^^.j ,^ feinem «erufe ^eutsutage aI8

mufmann, Sabrüant,
«^«»"f ' ^"^teSnbri^lffer ober »äF,-

fern bo« ber Wohnung noj er t^
°'^ ^^^ ^^^^^^^^^ .terlägt ber

benenn bei alle« «ed,tggeWdJten ^/^ l"^'
^j!f^ .m ^g

„casag ber mann inS gauä bringt mit bm (Sd,e!(el. -

e^afft bie 5rou f>inaug mit bem eofjd-

^ie sorgen eineS folgen SrelbenS faßt ei„ anbere. ^«f-^H^^
^orfe: ,3 bie Srau Ileberlü*.J» ^f^^^^ Sa^^Iet

6d)u^ geben, ^r befte^t bann, oag ^^

J Irau beWräntet. ober entstehen '«";/ jf^f^.f j/^
^rt. 16U). 9at bog ber ^ann 9^*^"'

^«^^f/^y^elt. Vermögen
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relcfiert ift. ©a eine folc^e Maßregel für bie 5rau fränfenb tft, fann

!le bagegen bie fintfc^elbung be8 «ormunbfc^aftggeric^tS anruten.

3)ie SDorf(^riften über bie ec^lüffelgettalt gelten in ieber et)e,

gleidjgültig in meinem ©üterftanbe bie £f)egatten leben.

4. &t)clii)t» ©ükrredfjt

Sie ebe ijt ber Hauptberuf ber d^au unb ttirb eS bleiben »a8

ani, bie grou im Kampf um bie «erbefferung i&rer 9^ed,t8ftellung

fchon erreicht W unb m^ erreichen mag. Sagegen ift bte (S^efetn

«eruf beg ^Hanneg; er muß etlpaS anbereS fein al§ e&emann^an

beute nur an bie eigenartige «olle, bie ein ^rinjgema^I fple t in

«önigrei(f)en mit falifctjem (Erbrecht, too grauen auf ben S^ton lom-

"^LueT^onn ein ®efcf)äft ober tPtir er ein foIc^eS anfangen fo

braucht er (Selb, unb oft genug gibt bei ber ^a^l einer Jrau ber

Söermögengftanb ifjreS «aterg me^r ben 5lugf(f)lag aB pre eigene

6c&önf,eit unb Sugenb. ^n brüctt biefe Satfac^e ettoaä »erf^am

mit bem SiBorte aug: „«on ber Ciebe tann man nicf,t leben .
Sabet

banbelt eg fi« übrigeng nid)t bloß um bie grage, ob bie grau «er-

mögen in bie e^e bringe, fonbern um bie »eitere, ob unb ffite ber

mnn bag graueneermögen für fic^ unb für bie 3mdc ber gamilte

an fich 3ief)en unb benu^en bürfe. «erfagt man if;m ein fol^eg

gje&t fo benimmt man i^m öielleic^t bie ^ögli^feit, rafcf) bortoartg

w totitmen unb ber grau unb ben ßtnbern eine angefe^ene Stellung

unb reichen Unter(,alt ju t,erfci,affen. ®enn tner mit Kapitaloermogen

felbft arbeitet, toirb barauS regelmäßig größere ertrage erjielen, alg

wer biefeg SDermögen einem anberen überläßt unb bofür bloß Sm-

ien erbdlt. erlaubt man i>tm mann bagegen, bag grauenbermogen

ür fi* 3U »erwcnben, fo läuft bie grau unter Umftdnben ®efal)r,

baß ber ^ann bag öon i&ren «ätern in fteter 2lrbeit erfparte -Ber-

mögen in gesagten Oefc^äften raf<^ oertiert ober gar berpraßt, »a^renb

grau unb Sinber barben muffen. Sag finb bie fc^toierigen gragen

benenm ber (Sefe^geber bei ber Siegelung beg e^elic^en ©uterrecjtg

gegenüber geftellt ftel,t. ©ie merben ganj berfc&ieben beontmortet,

je na^bem bag 9^ec^t me^r barauf bebac^t ift, bem ^ann Setnebg.

mittel für feine 2lrbeit 3U berfdiaffen ober bie grau gegen bte ®e.

Ctb<!li*e* ®üterrc4)t
33

(.f,»n XU tAüfeen bie au8 mißbräuc^lidjer ^Serttenbung ober auS ge-

EtSreiuS beg manneg brol,en. mu<^ toenn ber ©efe^geber

It r *tei elnjul,alten beftrebt ift, mirb er eine »erfc^tebene

?eg2«gX,iena<;bem er mel,r t-enSatenbrangbeg^S -

oünftirober ben «entnerftanbpunft. ber mit bem Kapital ni«t felbf

Sei fonbern eg an anbere augiei^en toill. ^ie aber ber emje ne

Semnn fein unb feiner grau «ermögen nu^bringenb t,ern.enben

SrS lorößtenUilg bon feinem Berufe
<^

^«Jeam^e .u

«A z 4 reaelmdftig bamtt begnügen fönnen, bie blofeen ©rtragm)ie

LI graurntmtgJng s«r ^e.ung ber Soften beg
^^^^^^^^^

ober 3um Seil 3U bertoenben, ber Kaufmann unb §anbK>erfer

ZI AtImrge enbe m«f<l,e. Unb a.ie foll eg gehalten .erben mt

bem Selb bag fld) bie grau burc^ eigene ?lrbeit al8 «»"?««"«;

Smate'rin oberMitarbeiterin berbient? Soll ber Jan« au«

baran Irgenbelnen Anteil l)aben? Sag fmb 3um Seil fragen, a«

Me unfere SpriAmörter bie 9lntn,ort f^ulblg bleiben, »eil 3ur 3eit

Z^tnmT, m elnfacl,ere £eben8«er^ältuiffe beftanben «nb

Se ime el „od, gar nirf,t aufgetaucht «aren. ^ber aud, ber neu-

Sh e STaeber fann fie bei ben gan3 »erfc^iebenen «erDaltn.ffen

ber eLeS«erufgtrelfe nidjt In einer einl,eitlid,en ©uterorbnung

b rStnb löfen. Sa er W man in Seutfd,lanb eine ^n,m

Ton Süterftänben. «ne fie bor 1900 in (Seltung toaren, im ©efeje

aenauerg regelt. Unter biefen fönnen fid, bie SDegatten nun ben

ruSn,3c^- «te in l^rer e^e einführen .ollen^ einer ba»on

Ift ber fog nannte gete^lld,e ®üterftanb, ber m ,eber

«^J»;

9^"' «'!";

bie e^ leute nic^t augbrüdlid, einen «nberen mahlen. Sag aber ton

neu fl nur in einer t>or ©erlebt ober 9totar oufgenommenen Ur-

/uJbe bem fogenannten e^eoertrag. Unter bem ^"^'^
"®^^J«'

W'' »erfteit ba^er bag beutfd,e unb bag fcl,toei3enfd,e ^m^

Snen 5r mg, burd, ben bie ^raut- ober e^eleute feftfe^en, ml*eg

Tterrec^t innrer e^e gelten foll. öfterreld, bagegen gebraucht bie-

feg «Ißort in § 44 für bie eingeF)ung ber e&e felbft.

SU möglilen ©üterftanbe tann man In brel §auptgr«ppen teilen:

enfJebrbleTbt ieber e^egatte eigentumer fetneg ^ermogen

Iber ber ^Hann oer maltet auße.r feinem eigenen auc& baS «er-

Sgen bergrau «nb erl,ält beffen m^ungen alg ©egenle ftung ba.

Tür bafer ben gefamten eDelldjen ^ufmanb 3« tragen 6at. Siefe

S 11 Z m. Sm. ©üteroerblnbung, u>eil bie ©üter ber

3 aSinllcr, 1a& 5Reci)t
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©Begatten tBenlgftenS 3um Stfe^e i?>rer gemetnfamen «ettDaltung

Berbunben finb. Ober bie Jrau behält nii,t bloß baS Eigentum fon-

bern au« bie «ertDaltung unb <!tutinte6ung i^reS SBetmögenS unb

bat betn Wann nur einen geffitffen «etrag 3U ben Saften ber (£|e ju

reiften- baS ift ber Sern ber ©utertrennung. gier ift naturltd) bie

Srau am beften gefcf)ü^t gegen eingriffe in i^r Vermögen, mögen fte

Bom saianne felbft ober bon beffen ©laubigem ^errü^ren. Ober enb-

HA e2 tritt. Wie eS ben jugejiblic^ begeifterten Qlnfc^auungen »on

Bollfemmener fiebenggemeinfc^aft unb bem überlieferten «e«*^ "«•

ler beutfcben ©tämme am meiften entfptic^t, 3u ber ®emetnf(^aft beS

fonftigen EebenS auc^ eine ©emeinfc^aft be8 «ermögeng ein. Unb

jttar tann enttpeber ba8 gefamte «ermögen beiber ©Regatten ge-

meinfam werben (allgemeine ©ütergemeinfc&aft) ober eS tann ber

ererbte ©runbbefi^ baoon auggefc^loffen unb bie ®emetnf«aft auf

bie gaf,r^abe (über biefen «egriff i)gl. ®. 61) unb baS in ber e&e

erworbene befrf)räntt »erben (fogenannte 3a^rni8gemetnfd)aft) ober

es lann alleS SOermögen, ba8 bie ©Regatten in bie G^e einbringen

ober ba8 einem oon i^nen burc^ Srbfc^aft ober ©cfyentung sufallt,

ihm ttie bei ber bloßen ©üteroerbinbung oerbleiben unb bte ©e-

meinfc^aft fic^ auf ba8 befcJ,ränten, loaS in ber S^e bur« bte airbeit

ber ©atten erworben Wirb unb wa8 al8 3*nfen, Smte ufw. an-

fällt bie fogenannte ®rrungenfct)aft8gemeinf«aft.

3m allgemeinen !ann man fagcn, bai bie ©ütergemcinfc^aft mef)r

In Oberbeutfc^lanb, bie el)emannli(f)e Verwaltung unb ^lu^niegung

aber me^r in 9Xieberbeutf(^lanb 5eimif« war. Siefe „©üteröerbm-

bung" ift nun aber fowo&l in S)eutfd,lanb, wie in ber Scftwelj unb m

Ofterreic^ 3um gefeilteren ©üterftanb geworben (§ 1363ff., 3®«^

9lrt mf ö. a. ^m. 1237 ff.).
3)a baS ®üterre(^t alle ©tanbe be8

S8olt8 in gleicher ^eife angebt, ift fein ^öunber, ba^ ^ier ber ©trom

be8 6prtd^Wort8 befonberg rei(^ fliegt:

a) 8at ber^ann bie Sßerwaltung unb 'Ku^nießung beg grauengut8,

fo tann fi* ber ^Itann al8 gerr ber 6c^öpfung füllen unb Bon ft<^

agen: „^He Singe follen fein in be8 ?nanne8 ^anb". Sr^m bar^

er babei mit bem ©runbftoi be8 weiblichen «ermögen8 nmjoül.

türli* »erfahren; benn „TOeibergut tann Weber wacf)fen no(^ f^wm-

ben" «8 wäm nii)t, weil feine Srträgniffe wä^renb ber (E^e bem

gnann 3ufallen, eä foll aber ani, nii,t f<^winben, weil ber gilann ben

®runbftocf nicl)t angreifen unb nii,t o^ne Buftimmung ber grou bar-

fi^cltdE)c8 (Süfcrre(i&t
35

s.,,( (S. 1S75 ®*w. ^rt. 202). Sei 91uflöfung be8

über »erfugen barf (& i^«, '»»''"• -""• ^ ..
j^

ffiüterftanbeg bat ber ^Kann baS grauenbermogen "« Stud ober

JSS leinen ©ert jurüctjugeben (§ 1121), aber gle^woDl tft

M eS-"t ni^t inxmer wa^r. Senn wenn
-<^;-f^^

-

Lunbftücf ber grau ober i^re Wertpapiere nicf)t "bne t^re 3u

Sig Sern ober .erpfanben barf. Man« « e^;»^ -
brer Ruftimmung tun unb wo ptte. wenn not an ^<»"« 9«^'.' *

"

eb nbeÄ L 3«ftimmung Berfagt? ^an beute an ^orjta n

itatefpeareg Saufmann Pon Venebig. 3. ^«f3ug, 2. ©3««^= "»^ ^^^

rl! hl ber eble ^reunb i^reg Verlobten Vaffanio am Verfall-

;;? ;iSutten^St 3«Ubre« tonne, bie er für Vaffani.

befbem blutgierigen ®elbberleiber eWoi aufgenommen l,«tte,ruft

ftc aug:
^ ^^ .

„3a{)lt i^m 6000 aug unb tilgt ben (^c^cm,

S)oppclt 6000, bann i)crbrctfad)t ba^,

S^' einem S^teunbe bicfer ^rt ein ^aav
^^

©efranft foU mxbcn burd) «aUamog 6cf)ulb.

cntrf^t t.beg Opfer bag eine ^vau fo bringt, f)at aber htn gemunfc^ten

J?ol u^^^ Ut i^f^er.5.en un.leberbringltc, ba^in unb

hJ wnnn aufterftanbe, hm ^ert ^uxM^uQthznl

nSgerfful felbitperftanbli* ba,
^ff

--^f^S
gabepfhc^t öeS «tanmS

i„7e7(£5e feine ärwerbgtatigteit auggeubt

T^^ fwll :b!:L! Voltgtreifen unb in ber Veamten-

£ft üblid. ift. satte aber bie Srau wa^renb ber
^^^^^f^^lZ

STm^^JUb l. bann ift -^^l^^:^::l^.£
S"i^:"ir;Ä : ^e^Slffbe^ ^anneg 20 ^,u

C bfn Saberbeforgt. bl Wann ,aU oom ®lü.e beguW -
ibrem Vermöge« «eid,t«m erworben unb fet bann in bie ^e^e e n

g^uhlerin aeraten; auf bie Slage ber grau werbe bte £Fie ""^ «"^*

Sg Srfi" "; beUanneg gefd,ieben. ^^^^-ann m«6 bermnn

g belögen ber 5rau ^erauggeben. aber beim
^^^^^J^X^

ftanbe aucF, nur ba8 unb nic^tg oon bem, wag tn ber &i,t burd,
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gemetnfame Satigfeit errungen mvbcn tft. <HHerblng8 fönnen blefe

unerfreuU^en folgen burc^ einen entfpre^enben fi&eöertrag Der-

mteben tüerben. ga, in ber (£rü)artung, ba^ bie (Seeleute felbft fc^on

ben i&ren Söer^iältniffen gemäßen ©üterftanb finben nnb m^lm

werben ^ahm bie Söerfaffer beg beutfc&en Sö®^. fein ^ebenfen ge-

tragen
'

bcn (Süterftanb ber e^iemdnnlic^en Söermaltung unb «nu^-

niegung »egen feiner einfad^^eit sunt gefe^lic^en 3u machen. 5)er

tebengfluge 6cf)öpfer beg fcf)tt). 3®^- Ö^ng ^mv grunbfd^Iic^ bm^

felben Sö5eg, Derptete aber bag barin gegen bie S^au liegenbe Un-

recht baburc?), bag er ber ^rau t)on einem in ber ©^e gemachten

Söorf^Iag'* ein 5)rittel sufommen Idfet (^rt. 214). <5Kit b^cn Der-

fd)ieben großen «ülnteilen trug er immerF)in ber S:atfa^e ^ec^inung,

bai beg «manneg Arbeit im allgemeinen mei^x ermerbenber, bie ber

grau mel^r ert)altenber ^rt ift.

<^tnn bag ®efe^ bem 'mann bie ^ertoaltung unb ^u^megung

beg grauenöermögeng einräumt, muß eg auc^ einen e^utj bat)or

fd)affen, bag ifim bie Jrau ifir Vermögen nic^t bur* Veräußerung

aug btn gingern sie^e. 5)aF)er gilt auc^ ^eute no« ber 0a^: „Sine

grau mag i&r <5ut nid)t Eingeben ol&ne i^reg mnneg STöillen" ober

tDie m § 1395 augbrücft: „S)ie grau bebarf 3ur Söerfügung über

eingebra^teg ©ut ber (Sintoilligung beg ^anneg". 5)ag gilt auc^ in

ber ed)toei3, toietoo^I eg iF)r mand)mal in fnappeg ©efe^buc^ nidf)t

augbrüdli* auggefprocf)en ^at. 3ft bie ©üteroerbinbung bur« S:ob

ober auf anbere ^eife beenbet, fo f>at ber 'mann bag eingebrad)te

®ut 6eraug3ugeben. 3)iefe 'iHec^tgpflt*! befte^t auc^ bann, toenn tn

ber SF)e fd^lec^it getoirtfc^aftet unb bag grauengut verloren ift. S25a8

nic^t im ©tücf 3urücfgegeben »erben fann, bafür tft (£rfa^ in ®elb

3u leiften. 5)ag fann btn Wann unter Hmftänben fc&toer treffen;

aber bafür toar er in ber S^e Söerioalter beg grauengutg unb er

lernt bie ^ebeutung beg ^ÖJorteg: „2:euer in bm eacf, teuer lieber

IJ)eraug".

b) Hber bie ©üteroerbinbung, bie in neuerer Seit oon grauen-

feite alg unfad^gemdß unb mit ber ©leic^ftellung ber ©efc^iled&ter

unvereinbar befdmpft ü)irb, gibt eg nic^t fo Mele ©pric^toörter alg

über bie ©ütergemeinfc^aft garten, bie nur fraft befonberen

Söertragg (§ im, ecf)tt). «^Irt. 181, ^. § 1233) in einer (£6e gelten,

grüner bagegen loaren fie auiji bielfac^ gefe^lic^ier ©üterftanb, ber

entioeber f^on t)on Söoll3ief)ung ber (El)e ober mit ber ©eburt beS

Öt^cUcl)€3 ®üterred)t 37.

erften mnbeg eintrat. 5)a6 bie allgemeine <^^},'^^'^'^^^^^^

«.d,te ber allgemeinen ®ütergemetnfd)«ft bag m ^«^
J^ ^J 'J^.

ZZlZ^''V^mZ%m bag^emögen gemeinfc^afU

Bnnen aucö i^te «laubiger «efrlebtgung fuc^en m bem gesamten

:ir::^itäan?aSe^
Tm itanbeWer 6i,ulbe„ eine ^ull äu t»enlg

<^-f^^'^-J^'^^
r^Tntergangene Seil ben S^et.ertrag »ie jeben anberen na

J
§ 2 .

143Im anfed,te« unb fo fein Vermöge« bem 3«3r« f
be Jlaubtg

teS anbere« selig entäie^en. £r mufe fl* .^"^^^ "
"f"'^;!^^^^

^„fec^tung beg ^^e.ertragg alg
^-^^^^f^^l^T^Z

befc^ränfen, ba bie S^e felbft nac^ § 1332 ^f^'^'^'J^ ,

Saufcbung über Söermögengberpitniffe <^nsc\o<S)Unmtb^n tarn
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ftnb alfo, fo feF)r (ie bem ©ebanfen einer Dölllgen ßebenSgemetnj'diaft

entiprtd)t, bod) für jeben S:eil getpiffe ©efa^ren Derbunben, unb ^mv

ni6)i bIo6 bei [dS)uIb&aftem ^erF)alten eineg S:eileg, fonbern auc^ fd)on

bann, trenn ber ^ann fraft feineg ^erufeg »etten unb toagen ntufe

toie ber Kaufmann. 5)enn mit feinem Söermögen berliert er hann

immer auc& bag öon ber 5rciu beigebrad)te. 'natürlich l)at bie grau

aber auc^ teil an allem @eH)inn, ben ber mann mad&t, unb fo gilt

befonberg t>on ber allgemeinen ©ütergemeinfd&aft ber (Spruch :
„^ei-

bergut gewinnt falben ^u^en unb öerliert falben Schaben". 3>iefer

nic&t ungefährliche (Süterftanb eignet fic^ banac^ nur für (Ehegatten,

bie fid£) unb i^re «iöermögengöer^dltniffe genau fennen, unh für ^e*

rufgftanbe, bei htnm für hzn 'iRegelfall nid)t bag ganje Söermögen

einsufe^en ift, alfo namentlicl) für dauern unb geftbefolbete.

c) grei t)on biefer ®efal)r ift bie blofee CSrrungenfdfiaftggemein«

fd)aft. S)a ^ier bag t)on ber grau eingebrachte Vermögen nxd)t in bie

©emeinfc^aft fallt, ^aftet eg auc^ nic^t für ec^ulben beg ^anneg

ober ber ©emeinfc^aft. "iHnbererfeitg ficfiert bie (£rrungenf«aftgge-

meinfc^iaft ber grau einen Anteil an bem, toag in ber (£&e i^mu er«

loorben toirb. 5)ag ift aber ein ®ebot ber (Sered^tigfeit auf bem ßanbe

unb im fogenannten <mittelftanb, too bie grau regelmäßig im <58erufe

beg ^anneg mitarbeitet. 5)af)er follte bie (Srrungenfcfiaft nament«

lid) in biefen Söolfgfreifen burcf) (£5)et)erträge eingeführt loerben. ^icl)t

fo notmenbig ift bieg bann, toenn bie grau nic^t im ©etoerbe beg

«manneg mithilft, fonbern felbft oerbient alg ©dngerin, Sö5afcf)erin,

gabrifarbeiterin; benn an bem burdf) felbftanbigen (Ertoerb ersielten

Söerbienft ber grau l)at and) beim gefe^licl)en ©üterftanbe ber ^ann

feinerlei <5Rec&te, öielme^r toirb er «iöorbe^aaggut ber grau, § 1367,

©d^tD. ^rt. 191.

d) 5)ie e^eli<^e ®ütergemeinfdf)aft enbigt natürlid&erloeife mit ber

muflöfung ber (£&e. gebocf) l)ielt man eg bielfacf) für unbillig, bag

t>abux(i) ber überlebenbe ^^egatte aug hen getoo^nten 93erpltniffen

^erauggeriffen toerbe unb bei unbefinbeter (£t)e ettoa mit 6eitent)er«

toanbten beg Söorberftorbenen teilen muffe. 3)eg^alb l)at man im

beutfd^en «iRecfite manchmal bie in ber (E^e 3ufammengebracf)ten (guter

aud) über bie 3)auer beg e^yelid&en ßebeng fiinaug beifammen gelaffen.

3)ieg fonnte habuxd) gefc^e&en, bag ber Anteil beg suerft ^erftorbenen

bem Hberlebenben anti)dcf)ft unb biefer babux<i) ^lleineigentümer

toirb. 3)ag befagen bie ^orte; „ßeib an Ceib, ®ut an ®ut'S „9er

^. S-. atür, xvL^' esnt bei ecfileier, ©c^leter bei ^ut".

fann bei behnbeter a^e oer uoen^ut^u
, . ^f.r.^.„ ©inbern big

3U (einem Sobe fortie^en (§1483 ff.).

^J
"«""^

^^^^

bann elterllcf,e8 Vermöge« ntcf,t me ,onft^«on

^f"^^-
einen eiterntellS, f.onbern erft nai) bem Sobe beS Cangltieo

5. eitern unb «tnber

^ ^ rcT^^ f^^motft mnber" ober tüie bag \a)n>. ö^^- ^«^i- ^'^
'

»

.IVfmnb S^S^U eF,e ober Innerhalb einer 5nft-.o„

belt. 5)em Könige legt er, alg Robert 5- ^n^n^^^^^^^

feineg jüngeren ^rubergWm anstoeifelte, folgenbe ^orte

„fiucr trüber ift ein ccf)tcg 5linb.

2)cg ^aterg "^DOeib gebar i^n in ber St)e,

Unb toenn fie xf)n betrog, ift'g i^re 6cf)utb,

Vorauf eg alle ^Hänner toagen muifen,

S)ie Sffieiber nebmen. 6agt mir, toenn mein ^ruber,

3)er, toie if)r fprecf)t, ficf) biefen 6of)n gefd^afft,

«iöon euerm ^ater tbn geforbert ^atte:
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Sraun, guter Jrcunb, {ein Üaib bon fetner Stui),

Äonnt' er bcf)auptcn gegen alle SOJelt;

Sog ronnf er, traun! toar er t>on meinem «ruber,

eo tonnt' i^n ber nicf)t forbern, euer 'Boter
^^

3§n ni(f)t tjerleugnen, war er oud) ni(I)t fem."

®d8 te^te 6ä^«en freilief) trifft für unfer «cc^t nic^t me^r 3u,

bleltne^r fann fid) ber ^Kann folc^er ßinber erioc&ren. ble offen-

mm ntd)t bon tF,m abftammett tonnen. 3ft ein Seemann ettta

bei «eglnn beä gBelttriegS »on ben «uffen gefangen unb nai, 6t.

birien »erbracht tDorben, tel)rt et bann na« fed)8iäl)riget (Sefangen-

fchaft na« §aufe surücf unb flnbet bort ein elnjä&rtgeg ^«ö wr,

tann er, aber and, nur er, ble (£f)encf)felt beS Sinbeä bur« ^age

anfechten, § 1593, 6«». 2lrt. 253, ö. § 158. ©a§ befagt au« f«on

i>aS 0prid)tDort: „08 Ift niemanb f«ulbig, bie Su() mit bem mb
jtt behalten". S)te „8u^" tnufete ber ^ann freili« na« fanont-

f«em 'Ke«te, ba8 tcine 6«cibung bem «anbe na« sulteg, rege .

mäßig behalten, fofern i^m ni«t bie 9lnfc«tung ber <£&e 3u §tlfe

®a?Äinb tritt mit ber ®eburt unter bie eltertl«e (Semalt be8

gjaterS. S)ie[e gibt fi« 3unä«ft tunb in bem 9^e « te
,
bem Slnbe ben

SBornamen ju erteilen, ^auptia«lt« aber in ber geipiffen^aften fit-

füllung bon ^f lt«ten , toie Srnäfirung unb Stsie^ung. ®enn „®er

gjater mufe bie ^tnber sieben, bi8 fie fi« felbft erfennen". ^u« bet

gröberen ?lu8f«reitungen ber Klnber mlf«t fl« ble öffentli«e ©traf-

gemalt ni«t ein: „«18 3um Aufgang ber «e!«ei&enl)elt foll bte g^ute

ber Älnber ^iffetaten jioingen". «ef«elbenöelt bebeutet aber ^ter

(äbnlt« iDie in ber mittelalterll«en 0))ru«fammlung „grctbant8

?8ef«elben5ett") ble gä^tgtelt 3u unterf«elben, «ef«elb ju »iffen.

Sie elterli«e ©etBalt roirb »ä^rcnb ber ef>e f,au))tfä«lt« Dom

gjater na« beffen Sobe bon ber «Hlutter ausgeübt. 6le enblgt ftetS

mit ber Söolljä^rlgtelt be8 8lnbe8, ble ©eioalt ber ^Hutter aber na«

bem ^orte: „Solange ble ^rau l^ren TOltt»enftul)l nl«t änbert,

Ift fle ifirer Älnber SDormunb" f«on mit l^rer -JDleberBerl^elratung,

8 1697 S)enn „IDenn ble §enne sum ^ai,n tommt, fo »erglgt fte t^re

jungen" unb „(£ln ©tlefbater, eine ©tlefmutter". 3)a6 ba8 glel«e

au« beim «ater - unb basu oft no« In blel p^erem ^afee - ein-

treten tonne, B.el6 ba8 Sprl«B.ort »o^t: „Wer eine ©"«N""" ^^" •

fyit au« einen ©tlefbater". 9l£>et ba8 bom männerre«t uberf«attete
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beutf«e ^m. W barau8 telne Folgerung gejogen, »äprenb ber

o^JrTellgfrele f««.et5erlf«e (Sefe^geber ble gelben ®e,«Ic«^^^^^

glel« bef,anbelt. (£r, ber feine 9^egeln me^r na« ben erfal)runge«

Ls Sebe«8 al8 «a« übertommenen unb man«ma «^-o^ «ten

«e«t8grunbfätien trifft, läfet ble elterll«e ®eioatt mtt ber ^leber-

oer*eiratung el«e8 eiterntell8 überhaupt «<*'
«f"f"ff,

"•

löf«en; blelme^r gebietet er nur, „toenn ble «er^altntffe e8 er»

f
bem, ben mnbern, ble fl« unter ber ®e»alt be8 ^teberber^elrat -

ten beflnben, einen ^ormunb ju {teilen. ^18 ^ormunb tann etner

ber Siegatten be3el«net «erben". 5lrt. 286. 3>amlt
IJt

«?*'''"

mleberber^elratete eitern unter einer größeren ^«f^f/« ^« •

m«nbf«aftSbe^örbe flehen. 3>a8 öfterrel«lf«e «e«t, ba8 ^ter au

Tr ältere« ©tufe ber <Re«t8e„ttPi<flung m, ^^--i nur tu

t,äterli«e ®eu>alt, § 117, an ber ble mtter letnen Setl Jot

S>a8 Ceben fragt frelll« nl«t Immer na« ben ©efe^en, nament t«

tpenn fle beraltet flnb unb ben allgemeinen
^^^'«^"^"««"f« *^

mehr enttpre«en. 9lu« In öfterrel« «Irb e8 btele <£&en geben, ,«

Tenen In Llr^elt nl«t ber ^ann, fonbern ble Jrau ^errf«t unb

Jo ber ^ann unb ^ater ble erforberli«en «e«t8&anblungen bor-

nimmt, loeil e8 ble S^au fo l)abcn ü)lll.

5ür iebe8 bürgerll«e «e«t ift e8 eine f«mlerlge ??rage lote e8

fl«3ubenune&ell«en mnbern ftellen foll. Sine bteltaufenb.

al ge £rfaF,rung ^at gejelgt, b«6 au« ble ^ärtefte «^^anbtung bo«

Wutter unb%lnb ben a«6ere5ell«en ®ef«le«t8berte^r unb fetne

folgen nl«t bereuten tonnen. ^It ©«ärfe au« gegen ben mtt-

Srngenlnann Borsuge^en, W frelU« no« teln Sefetjgeber, ber

«"nber g5ergangenf,elt Immer mättnll«en ®ef«le«t8 gemefen 1 1,

rnftll« berfu«t. 3>a6 au« ba8 ««8fi«t8Io8 fein »ürbe,^at ber groß

®l«ter ©F)atefpeare In feinem ©«aufplel „TOag für satafe ber-

a,^r«a«ll«t. ®ort ^ ein übereifriger ©tattf.alter em alte8 ®efe^

LTi ben au6ere^ell«en ^erteF,r mit bem ^obe beftraft. »te^er

J"
^raf gefegt unb - erliegt bo« ber glel«en «erfu«u„g, al8 bte

©«toefter eine8 bemSob gemelkten ©Ünber8 um^egnab.gung b.ttet

3m übrigen ^at bei ber «e^anblung blefer fragen &« ^««Pf ^«

mr«e gegen 5lelf«e8luft ein feltfame8 «Ünbnl8 mt en e gen.

nühlgen ginf«au«ngen ber ^nner eingegangen ut^b bte _^e«t8.

Sung be8 une^ell«en mnbe8 In einer ^Ife ^eruntergebrudt, bte

Sg paßt JU bem ®ebanten, ^ ®ott feine ©onne f«etnen lagt
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übet ©Ute unb «öje unb regnen läfet über (gerechte unb llngere^U.

9luA bie bom S®«. getroffene Regelung ift feineSttegS t)orbtlbIi<^.

(£g gtbtbem une^elidjenKlnbe jroarUnter^aIt8anfj)rü(i)e gegen feinen

cDater, läfet aber gegen bie ^lage bie (Sinrebe bet Untreue ju alfo

ble etnu-enbung, bie Butter f)abe tpä^renb ber empfängnigäelt aud)

noA mit anbern Männern berte^rt, § 1717. ^irb baS bemiefen, fo

ift bie 8lage be8 Äinbeä absuroeifen. «on biefer ßinrebe wirb tet^)-

lic^ ©ebrauc^ gemalt. ®af,er forgt baä Oefe^burf) weniger baur,

bA ein neugeborenes Sinb, baä boc^ auf bie 5ilfe betber eitern

angemiefen ift, ftetg auc^ gegen ben ^Sater einen nnterl)altganfprud)

hau- es ift »or allem barauf bebacf)t, ba^ fein mnn 3ur Unt^r-

halts'pftic^t ^crangejogen mirb, tpenn er nic^t aud) gans befttmtnt ber

erseuger ift. SDon ben über bie unehelichen ^Inber entftanbenen

©prlAtDÖrtern f)aben man<i>c aui, ^eute noi, ii>vt «ebeutung^ So

finb ble SJBorte: „Sein mnb Ift feiner Butter Sebsrtnb ',
„Seme

Wutter trägt einen «aftarb" ble bolfStümllc^e Umfc^relbung beS

8 1705: „3)a8 unef)eac^e mnb ^at im «er^ältniS ju ber Butter unb

3U ben soetttaubten ber Butter ble red)tlicf)e etellung emeS

e^elldien ÄlnbeS"; äf,nUci, ei,w. 3lrt. 302. 324. 3)a8 Ift U.o^ au«

ber einn Don ö. § 165. ttäf)renb ein foIcf)eS Älnb im angelfac^ftf^en

^Rechte nl<^t einmal alS berioanbt mit feiner Butter gilt. ©aS beutfc^e

«®<8 befdjränft ble gjerleugnung ber mtur loenlgftenS auf ben

©afe: ..ein uneheliches S^lnb unb beffen «ater gelten nlc^t oB ber-

wanbt" (§ 1589, mbf. 2) unb gibt burc^ ben (gebrauch beS TOorteS

gelten" 3u bafe feine <8eftlmmung elgenttld) ber 9tatur unb bem

wmünftlgen ©enten t»lberfprlcf)t. 3)lefe tommen erft aleber jum

©urcbbrucb Im eiieFilnbernlS ber SBeriDanbtf(f)aft (§ 1310), t>a. im

emne biefer SDorfc^rlft stolfcljen bem ttne^ell(f)en Slnb unb fernem

SDater eine «ertoanbtfc^aft befielt, fottle bei ber fogenannten Segitt-

mation § 1719; banac^ iPlrb baS mit feinem «atcr junäc^ft nlcJ)t »er-

loanbte unef)ettc^e Slnb buri, ble e^efc^lleSung beS ^JaterS mit ber

Butter jum e^elic^en unb bamlt ju einem «ertDanbten ber erften

Orbnung. SaS ?nerttpürbige baran ift nur. i>ai ble «era>anbtfd)aft

hier alfo n\i)t buref) ben natürll(i)en Vorgang ber Beugung entftebt,

fonbern burd) einen bon ber "Re^tSorbnung geregelten ©cf)rttt, nam-

lief) ble e()efd)lle6ung.

m ben englänber unb ben engllfc^en ©efe^geber tft baS trette

unb wichtige ©eblet ber unehelichen «ertpanbtfci)aft shocking, an-

eifern unb Rinber. llntetbalt«|)ftld)t
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ftöftlg es tplrb aber nl(f,t baburc^ a«8 ber 9Belt gefcf,afft, bag man

Jln nlc^t gern fprlc^t. Unb lole ble ^atur l^re

J;^-«^
-

nad) abftuft ob ein 8lnb In ber ef)e ober auger ber <£*>« 9«^^'^«"

Tft fo foiae auci, ble «ec^tSorbnung für alle forgen, ble ^enfcf,en-

an'tll^ trogen unb ber gürforge bebürfen.

6. UjiUr&attöH«**

©aft ble mtter l&ren Sttnbern Unterhalt ge>pät)ren muffe, brauste

ble SSolungU erft s« beftlmmen. 3>aS ^at MeJXatur d'-

ihr.« ffielAöKfen elngepflanjt unb baS fönnen fcf)on bie Stnber an

TemetXlllrm ^üc^tem unb ber ^a,e für i^re Sungen

LberSnberg Ift eS fc^on mit ber Unterbalt8bfllcf.t beS erjeugerS^

ÄLrb 6 rg für bie alten «nb gebrec^ll<i,en eitern l,at fij

StSm Me«gefd.lec^t entmldelt unb «>ar in ben nraeiten n.«

neS«,egS allgemein .erbreitet. eS Ift fcl,on eine &^V e^^f ^"'

Sr enLdlung erllommen In bem ©ebot
^"f

=

"f
" "'^ f ! :

iater unb beine Butter ef,ren" ober In ber er3af,Iung toie beim

SJmib TrolaS ber fllel,enbe 9leneaS feinen «ater ^ncfjifeS auf ben

Sl; aus bei rUenben .rümmern f^f^-^^^S
brachte ebenfo W gemlg ble SRecfjtSorbnung faum fcf)on m i^ren

Sngen »orgefcl,rleben, baß ni<f,t m Me ef,egatten emanber

;r e eüerJ benmnbern Unterbalt f^ulben. fnöem «uj b.e

mnber ben eitern «nb nac^ manchen Oefe^gebungen «ucf, bie ©e»

S ter e"nanber. ei<^erll<& aber gehört ju ben älte,ten "Rec^ S-

Sn auf iifem ©eblele baS ^ort: „eelne mnber mu ,eber ^o -

Krln" fraglich ift freilief), ob bamlt aucf) ber unebetic&e «ater

:StfefÄrJn3afit ^e.t ^at bleS

-f^^^^^
bem ©prlcI,«.ort gef<f,loffen merben fann: qai fa 1

1
enfant^ le do.

nourrir • »er ein mnb er3eugt, mu& eS aud, «"«^«":
®f'"f

!'

brang ber galante ©elft burcf,. ben ber grofee fran3ofifd,e 3)id,t

Sfere feinem 3)on 3uan In ben ^unb legt: ^en« to.r einer

ZZ Sr©unft 3un.e«be„. berlleren ble anberen baburc^ ni«t

Ssimd, barauf , benfallS unferer £lebe teilhaftig 3« i.erben^3>a.

::; m"Sn es ble grauen fc^on alS ei«e ^^« -f^^-'J^f
^

ber ©d)ÖPfung nlcfit übergangen 3u »erben. Um Smber aber, oie

austiner foId,enlr«bergef,enbe„ ^erblnbung e„tftel,en. braud,t



wmm.-^

j|fe|||lj||jg|i| Km '• f
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'

^ 3)ag bürgcrlid^c 'Kccf)!

U* ber galant« ^ann fo wenig mie ein öa^n um ble _Äüc^rein ju

ümmern. Sag ift benn aud, feftgelegt morben '" ö«"»^^««^«:^«
;;f^

berücF,tigten «rt. 340 be8 unter mpoleon I. gefcf,affenen code

civil- la recherche de la paternitö est interdite: man ^atf ni<^

na,^forfcf,en, tper ber ^Jater eineS «ne^eltcf,en Slnbeg i^ unb barf

i^n Uuum unterhalt anhatten. Sielen fittli« tiefen 6tanbpunft,

ber nur auf bie üetanttDortunggtofe «efriebigung männUc^er 6inne8-

luft bebadit i(t unb alle Saften unb «elc^merben ber grau <»_uf&«^öe

te kn ©Ott (et ®ant, ni«t bie germanifcf)en «ec^te. ?taturltc& gilt

aud, iier ber Sa^: „Sie Butter ift Jc^ulbig, if,re Mnber ju m-

forgen"; bringt bod, bie mtur felbft bie erfte ^«^^^ f« *a8

mnt im eeib ber Butter ^erbor! mber au« ber au6«et,eli^e ^ater

»irb 3um Unterhalte beS ^inbeg ^erangejogen; bgl. § 1708, ©<^t0

9lrt 319 ö § 167. aber bie im Ccben fo a)id)tige Jrage, U)te »ett

ber »erfkgte ^ater ber Hnterf,altunggforberung beS SinbeS ble (£m.

rebe entgegenfe^en tonne, er fei gar nic^t ber Sßater, ttetl bte mtter

Jäf,renb ber empfängniSseit no<^ mit anberen Männern berfe^r

habe, f(^einen fic^ freilid, feine ©pric^tDÖrter gebilbet 3U ^aben. ^o^l

aber i t baS ber 5«« bei ber »eiteren Srage, mie eg mit em ^o tgdb

geF,aIten ..erben foK, menn ber ^ater noc^ anbere ©««Iben^a
•
®a

Llftt eS: „aoftgelb fd,reit bor aller TOelt" unb „^oftgelb ge^t bor

allen ©cf,ulben". SieS ift aud, ^eute no<^ infofern «nertannt al8

bieHnter^alt8anfpr«d,e el,eUc^erunb unel,eHd,er ßinber getoiffe^or-

rechte genießen, ti.enn gegen ben in ber 3«&Iung faum.gen ^ater

«„ ®runb eines gerid,tllc^en Urteils burc^ ^fänbung feine8 So^nS

oorgegangen »erben foll. 5«r fonftige ^orberungen f.nb namltd,

bie nocö nid,t fälligen Co^nanfprüc^e ei«e8 3lrbeiter8 ober «nge.

ftellten bi8 ju einem gefe^lid, beftimmten ^inbeftbetrage ,e&er ^fan-

bung entzogen. Safe ber «ne^elic^e «ater feinem J.nbe Unte ^a

leifte bafür ^at ber beutfd,e ©efe^geber geforgt; btefe8 9^e«t er-

lifd,t'fog<»r nac^ § 1712 ^m. nic^t mit bem Sobe be8 ^ater8. Sa-

gegen ^t ber eigentümliche ©atj, ein une&elic^eS Smb geHe nl^

al8 PerLnbt mit feinem ^ater (§ 1589 ^bf. 2) für
t>^l^ffl

t,one ©eltung; am t,aterlld,en ^acf,la& ^at ba8 une^eltcoe «tnb eine

erbrec^tlic^en anfprücf,e. §ier bleibt e8 t,ielmet,r bei ben »"öeutfJen

©a^en: „^ein une^elicfjer ©o^n ge^t jur ßofung" unb „Une^e-

ltd,e ^tnber fiaben feine erbfd,aft".

Sic 'Scffcruna
U

7. 3)te „«ef?«un9"

«a »«n,«ti nid,t feiten Bor, bafe ein ^inb unelielic^ geboren toirb,

aufbe^C Oberin ber ^einftabt oft fcl,«.er trifft, il,r Cebe« lang

anL tTnfiag beutfc^e «e<f,t entpelt l,ierüber feine begun ngen»

ben 4orfd,riften unb iaS engnfd,e fie|,t fie ^eute «ocf, md,t al8 4e

«I an Süd, haben toir bl8 jur ©tunbe nocf, fein allgemetn aner.

res bltef^ort bafür, baHol^e «in- -|^^^- f^-^^
be8 fanonifcf,en ^ec^t8 b«rc^ bie <^?>efc^he6ung b« ^

^J- f .|';.^

lung eines el,eli(f,en Älnbe8 erlangen Un er

«®^;Jf^JJ^t
«)

>.»m bielbeutiqen grembU>ort Segitimotton (Stteluberfc^rt t vox

§7719 .
ba8Ta eanbrec^^ fpricl,t t,on (E^elicl,mad,«ng ba8 fd,»«-

erifS unb öfterreicl,ifcl,e bon
'^^'^^'f'fZ'^lM^^SSt

8 162-, beibeS ettoaS pijerne 2lu8brüde, bte ftc^ an « '^^ttgte"

ä^mmluna Ser unecht ©eborene ertoarb fic& feinen ©tanb, menn

lex "Trauung baS poref,ell(öe ^inb unter t&ren «auc^, f)"» « »"2

befsaifer: Ser beutf^e «önig ^at fein 9^e«t für ben, ber an ftcf,

'^

Sie?e"r ite ©at, seugt .on einer ae«>iHenUnbeJolfe«^eit unb
^^^^

f.nateit aeaenüber gälten, m ettoa bie Butter bei ber ©eburt »er-

b^,^ ifunb bÄnb bal,er nic^t burc^ eine m^fn, ge.

Lte"t^rben fann. gier mr eS ba^er am ^la^e ein

^^-^l
frembem ?led,te ju ma<l,en unb bie in «om auSgebtlbete «&«»*««

f

'

S^g but^Wfügung ber
^^^f^^^^^^^^^TX^llt

liegt mo^t feine gseranlaffung t,or, beren ^Birtungen auf
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pitntg smtfcfien ^ater unb ^tnb 3u be[cf)ränfen unb bie «iöemanbten

beg Söaterg baüon augsuWüe&en, ü)te eg § 1737 unb 0. § 162 tun.

(Ein öon ber etaatgbeprbe für e|>ead) erflarteg ^inb gilt alg ntc^t

üertDanbt mit htn Altern feineg ^aterg unb W gegen biefe feine

Unter&altg« unb (£rt)aniprüd)e. 3)er fd)ü)ei3. '^Irt. 263 atmet aucfi

^ier einen freieren ©eift unb öermeibet bag, tt)ag ber «iRed^tgfunbige

^afuifti! nennt, ndmlicf) bie ©ucfit, o^ne augrei^enben ®runb jeben

Sali befonberg 3u regeln, ftatt fid) mit ber ^ufftellung leitenber

^^ed&tgfd^e 3u begnügen.

Slöenn man einmal baran ge^t, unfer «®^ 3U für3en unb 3U öer-

beffern, bann fann man Hn befprorf)enen fad)lic&en Mangel befei-

tigen unb bcn nocF) unüerbrauc&ten SZöorten „SBefferung" ober „^iHec^t«

fertigung'S ober bem nieberbeutfc^en „(Ec^tigung'* eine fa(^ltcf)e ^c

beutung betlegen, loie eg langft gefc&e&en ift bei bcn Porten ^lage

unb ^efd)ü)erbe. ^tnn fie hcttuicn im etreitoerfafiren etioag gan3

anbereg alg 3. ^. im ectiiHerfc^en ©ebic^te „3)eg ^dbc^eng ^lage*'

ober in hcn 'iRebengarten „«Altern« unb ©c^mangerfc^aftgbefc&merben".

5)aB man bag öielbeutige ^ort Legitimation aug bem «®^. befei-

tige ift fc^on beg^alb am <ipia^e, bamit bie rechtlichen ^orfc&riften,

bie Me ^ed[)tgftenung ooref)eli«er ^inber beffern, einen anUxen

^amen füF)ren alg ber ^ugtoeig eineg §anblunggreifenben, ber nad&

§ 44 a ©etoerbeorbnung ßegitimationgfarte genannt loirb.

5n Un Seiten, alg bie -iRecfitgfpricfitDÖrter entftanben finb, toar

bag beutfc^e ^olf noc^ öon unerfc^öpflic^er ^ruc^tbarfeit, loie tftm

ber römifd^e 6c^riftfteller Sacitug nad)xül)mt, unb eg gab too^l nur

feiten ünberlofe (£&en. ^0 fie etloa uorfamen, ^alf man fic^ bleU

leicht, inbem man 'Pflegefinber aufsog, gebenfallg &at toeber bag

beutfcfie SRecl)t, nocJ) bie beutfd&e ©prac^e aug eigener ^raft ge-

fc^affen toag bie ^ömtv adoptio nannten unb loag bag beutfc^e unb

ö. ^m. etioag fc^toerfallig umfc^reibenb alg ^nna&me an ^inbeg-

ftatt bie ed)tx>cxi in ^rt. 264 alg S^inbeganna^me beseid^nen. 3)a

bie Sprache nicf)t einmal ein furseg ool!gtümlid)eg ^ort - man

fpricf)t auc^ Don sn5aF)l!inbfc&aft ober ^nfinbung - für biefeg 'iReci&tg-

gebilbe befi^t, ift eg fein SQ5unber, ba& bag epric^toort gans babon

fd^toeigt.

SDormunbfd^aft
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8, ^otmunb?c^aft

^unb bebeutet im alten beutfcljen ^ec^t ein 6cf)u^- unb ^er-

trem^gberStn^ (£in folc^eg tpar unb ift nötig bei allen <5Ilenfcl,en,

tretunggoe jaltnie
j ;

gefommen'' finb. ^irb ein ^nabe

'::Zlf^^^^^ f*- geworbenen ^ferb gefc^lagen

unb bauernJin fefner (.efunbf)eit gefcl)dbigt, fo fann er fi^ naturU

J

St felbft f)elfen, bielme^r mufe fein gefe^licOer ^^^t„^f^ fJ^^^^

iutt r ober 4ormunb) prüfen, ob er bie

^^^^^^ff
^*^.

beg burcö einen ^ergleicf) mit bem Sierl)alter aug ber ^elt icljaffen

ober flagtoeife bei ©ericl)t geltenb machen mill.
o :„ s,^

4über ftanb t^eiter aber aucl) bie Srau Seit i&reg i>ebeng m ber

4unb
'

3uerft in ber beg ^aterg, bann in ber beg mnneg (5)er

£; ifl begVi^^^ ^ogt unb ^eifter'O ober gar ^eg 6o!)neg

Sg Lr im griec^ifc^en Altertum nic^t anberg.

^^Ifl^lml
^orte, bie ber große 3)icf)ter ^omer in fetner ^^^1?^

^ f^ '^!!

bem jungen Memac^ in ben mnnt> legt, bem
f^^^^^f/f^^^

beg Obtjffeug, ber nacf) bem 5^« ^rojag 10 ^abre tn ber ^elt um^

SradSagen tourbe. Selemac^ ricf)tet an feine Butter ^enelope, alg

?'e ben Sdnnerfaal auffuc^te unb ben 6dnger bat, i^r ^ers ntc^t

ll^l^mit feinen (.efdngen über Me^u^megta^ ^ne^en-

f)elben su serreißen, bie nicf)t fe^r freunbltc^en ^orte.

llUen, unb mir ja jumeift; benn «ctn .ft b.e ^<x<i>t ttv ber

BOofjixung!"

®a bl« Stau m allen Seiten nie frei öon ber ^«nbf^aft mürbe,

gaü b!r aHbe«tfd,e 6at,: „gelrat ma<^t münbig" nur furi mann-

"tafilf|?t 'alleg anberg geworben. 3>ie 5ra« »irb Im 3.eüf,en

mnn") «nb erlangt biefelbe «ecf,t8fteU«ng. 3)er 6a^ "§!"»'
^J*

ZZJ" aber gtlt in S)eutfd,lanb überhaupt nicf,t me r. m« § 1303

rrf« nur ein »oip^riger ^nn bie

f-«"«^^^-^ ^rS
fann er na.^ § 3-5 flerabe 5u bem 3">e*e für «oH af,r g er^laH

tDerben, um betraten 3U fönnen; \o namentl.c&, menn er bte folgen



2^g
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por«F,eIld)e« ®ejd,le.^t8t.erfe^r2 triebet gut machen
^«"JJ»""* *J

Me Immun im ^rt. 96 beg fd,«,. 3®«- 3mge t. ^ «"^
in Jt 14 tDciter ben alten Satj „öeltat mact,t ntunb.g tt.orth<&

iTbcntommcn bat fo i?t er bermntli* atS «e<^t8mo^rtat bot allem für

Sen geba'c^t: lteUli>e« tem 18. «nb ^O- ^eben.jajre l,e.rate„.

^ebeS S>ing bat aber feine jtpei Selten, unb e8 tft m(f)t letc^t 3u fagen^

bteSr emtretLe ^ünbigfeit in ber ed,u,eis für Me babur^

Següntlgten immer jum 6egen auäfc^lägt. ®«"« '»«'^^.
""*

?e„tSnVcl,te fan« iebe (£l,efra« bie <Befd,«fte abfcl, tegen bte baS

eaustfen erforbert; ble minberiäl,rige 5^- ^.at «amh|b»e
6«^^^^^^

felgetoalt in gleichem Umfang tpie eine boll,aF,rtge (§ 1357. 165, bgl

e 30). 3)a6 fie aber fiel, unb i^r eigene^ Vermögen n.c^t o^ne ^ -

Srlung i&re2 gefel,li<^en SöertreterS berpfll(f,ten fann, folange f e

rn nb;r|äl,r1g tft, bafür barf fie bem ®^feögeb« man^ma ban -

bar lein fiat ein unerfal,rene8 gnäb<f,en einen f.c&er unb gemanbt

auft enbln ^nn gel,eiratet, ber alSbalb i^"^f'-»S^^^mt e

ober fie jur 1lbernal,me bon «ürgfcl,aflen für ftc^ beranlaffen moc^ e

Sann Ht eä nur gut, m b«ä beutfi,« ©efe^ i&rer UnerfaF,renf,ett

'r^ t auen^fellg^eit l §ilfe lommt, inbem e8 bie 3uJ««mung

?e§ gefehlidjen ^ttreterS ju ^eräufeerungen unb
^«f

^*'«'^9e«

mlantt § 107). ^i« bie 5rau aber ein felbftänb ge8 «ererbe

:;;: e?« il^gefc^aft ober eine ^«ftgeberei betreiben, o fann fte n»

t,oniäl,rig erHärt toerben; al2bann tann fie fiel) allem burd, ^er

*i;,:S« S;treter el,e.i«er .inber ift traft <5efe^e8 ber Jßater

„nb Lc&leinem Sob bie mtter al8 Sn&aber ber e"erl.« n ®e.

mit C gen mufe bon ber Obrlgfeit. nämlid, bem ^ormunbfdjaftg.

^^ImZJJmr «Bertreter beftellt »erben für SDoltoaifen unb

Zt^mT^lZ, foioeit biefe nic^t in bie gefetili«e Sormunb-

Ift beggugenbamtg treten. Seinegtoegg gilt me^r ber alte Sa^:

¥e ndlfte Sreunb (= SOertoanbte) tft ber näc^fte Söormunb" «nb

'Zltm. ,.3)er gemalte ^ormunb gel,t bor ber geborenen

ZnmT, t mmt nur «o<^ ein bef<l,ränlter ®elt«nggbere,<^ 3«.

JaTbem gugenbtPoMfa&rtggefe!, bon 1922 fte^t namUc^ ben

Saenbamtem fraft ®efe^e8 taS ?lmt be8 «ormunbg über getoiffe

IS orgebebürftlge' 5«. eo.eit aber r>a.
S^^t'^^te^«:!'*

LL „lcl,t eintritt, l,aben immerhin gea.lffe

^^em;;" rlnl
barauf, bor fremben Seuten ju ^ormunbern beftellt ju toerben, fo

<8otmunbfi)aft
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ber b«terll<f,e «nb ber mütterliche ©rogbater (§ 1776 Bt^fer 3 „nb 4.

unb nod, meitergel,enb S(f)>D. 5lrt. 380 unb ö. § 1980).

3n früherer Seit ^atte ber ^ormunb a^nllcf, loie ber «ater ni<f,t

bloß für ben Unterhalt unb bie (£r3ieF,ung beg ^HÜnbelS 3« fotgen,

„bem er f,atte aud, baS 9.ecl,t auf ben Ertrag beg ^unbelb r.

mögeng. 3>ag bebeutete ber 6a^: „Unmünblger ®ut gemtnn ni^tg

„nb „Slternlofeg ®ut mag meber toa<i>\en no<^ fci)tr.i„ben '.Jttu^

oerJltete ber ^ormunb bag Vermögen „nb ble f"'"?'^
"J^*f'^

beg mnbelg ganj 3« feinem eigenen 9Xufeen unb toar felb t toenn

ber mnbel grofefä^rlg geioorben toar, nlc&t immer bereit biefem bag

ihm ©ebü&renbe a„g3„antt»orten. ©olcl,eg eigennu^igeg ^er^alten

beS Saiferg ^lbred,t bon öfterrelc^ toar ja aud, ber §««^'9'»"^

toarum er bon feinem Neffen unb ^TlXünbel Sodann "" 3a^r 1308

ermorbet tourbe; biefem f,at bann ble nld,t Immer geregt me fenbe

®efd,icl,te beg^alb ben «etnamen ^arriciba, oerrucf,ter ?norber, bei-

^*Se 9le*tgfteltung beg ^Jormunbg Ift &eute gan3 anberg geworben

er braud,t 3B>ar bon feinem Vermögen nichts 3ur Srnä^rung unb

erjlebnng beg ^ünbelg 3u opfern, blelme^r muß für ben armen

»l unter Umftdnben bie öffentlid,e Surforge e«nfP'*"f
''^^f^f"'

fotoenlg aber erhält er ettoag aug ben (Srträgntffen beg^unbelgber.

mögeng. (£g muß nämll<ö übet fie tole über bie ^uggaben, bie er für

ben mnbel ma*t, bem ^ormunbfd,aftggerlc^t ^ed,n«ng ftelkn.

Srnmer^ln erfpart man fld, bei Heineren «ermögen bie

^-^^^a^'
fü^rung „nb «ed,n„nggleg„ng über jeben (£lnnaF,me. „nb ^„ggabe-

Lotten baburd,, tai bem «ormunb bur« einen befonberen Pflege-

eSg bie S^rdg'niffe beg mnbelbermögeng über ajen n>erben

gegen ble Söerpflid,t„ng, bie Soften ber (£r3iel,«ng beg ^unbelg 3«

bestreiten. Sebenfallg ift I,e„te bag tiefe ^ißtra„en „l<^t mel)r am

Sß ah bag in alter Seit gegen bie SDormünber allgemein beraub

unb bag feinen mugbrud fanb in bem beißenbem ®orte: ..Se'Jft ber

Senfel mürbe „m ble gölle fommen, toenn er einen «ormunb ^a«e .

^ber auc^ in ber «ef^räntung «uf ben beftellten ^ormunb bar man

beute nid,t meF,r fagen: „& toarb nie ein guter Söormunb geforen .

eotr« blefegloort nl«t feinen Urfprung im^eibber übergangenen

Sße toanbtenliat «nb ba^er au* früher nur bebingt 3«traf fann man

SUr a«g ber ^rt, b)le bie «ormünber mit f*"*"-^fS;
il,r 9lmt treu unb geu)iffen&aft fül^ren, gerabe3u ben ©*lu6 sieben,

4 SBinllcr, 1)a« Siecht



MB bie fittlid,e SnmicHung be? t,eutfd,en ^oH8 tro^ ma„d,er gegen,

temger ^«'-'^'^^7^?»;«'';« Me ^ermaltung eine.

mnneS, baß man itüt,er gern mef,re e ^»""«^ m M^ün.
.. eine ben -^-n ü.er.a*.

^^^^^^^^^ ^ZZlt bereichern

t,a ju leiben »e.

(.J ^J^" ^f^,';;« ^^ ,,„ ,„,ern bie ^erant.

^"*r- Tti::^SuZnX^^^-,m 5u: „^ei bieten m^n
mortung

"'^"»^"r^^^f^.f^t,, 5er m^r^err?«aft 3« minbern

tpirb
u^«' f^"'«' „^.»" ?„® t«6 aud, bag ©eric^t »eranitalte«.

beftimmt d)on ö. §210: „Smnter muß u
^ fi.,.v,.(ühruna ber Sc

ic^äftetooneinembeforgtmub Ste neuen« , »
j,

,ar .er,rere ®ef«f*« 'f3;;:'tr.^^^^^^ einen

orbnen i^m nur bet einer grogeren ^" « „ ,
j,^^ ®e.

eegen»orm„nb bei. ^^"^
Jj'^lStV n be^ Sltnb fonft

nchmlqung t)eg ^ormunb c^aftggend)!^, Deren u^^i

fTinS «2imt beg "^JormunbS berut)t auy oeni -^"^ '

...

«XftggeriC. fetner ^^^^^^'^^^iZ T^S
i,aF,er nicf,t bererblid,, „^ormun fc^aft

^f
' jf' f^^.^^ „l^i^e^r

heutige: »ererbt) lein ^ann auf fernen Srben
,
fie enDig

mit bent Sobc be? SBormunbS.

2, ^auptftucf: eac^enrcc^t

1 eadien, «eftanMeH«, 3«be&öt, Srudjte

^ag beutfd,e ..ed,t mact,te bon ie^er
^^l^l^^^^Tlmni

,c^teb 3t»if«en Ctegenfcjaften
l^.^^ Me"!g btutf ^e '4^.

„©runbftucte" genannt unbgajmfenbte
^^^ ^^^^^_

re9elmäpgaig,,bemeg^^tc&eea*en
etnebloBe 15

^^^^^^^^^

nifd,en ^orteg
l^^^^^'^'^^n^lTiU^^^^^ „Säumig,

giugbrucf nur no« in ber ««"^«"««3 oe ' ^ j^^jj

TlTna slTi'
"e'£ fIS=" -- seit .a.

Sie'it^rrnbbefi, ,at na.
^^^x:^^ :;;ri::

mitte Anteil, baS gamitien^aupt fonnte baruber n,ct,t 05

©ad&cn, «cftanbtcitc, Sube^ör, 'gtü^te 51

ttirfung ber gamtlienglieber üerfügen. «ei ber s^Jererbung beg

Orunbbefl^eg ging ber mnnegftamm ber »eibllc^en einte »or für

bie «cräuRcrung unb ^Serpfänbung Bon £tegcnf(f)aften gatten ftetS

anberc SOorfc^rtften atg bei Ja^rniffen uftD. Sg teurbe ba^er »on

Sebeutung, im einseinen feftjuftelten. tpag 3u ben Siegenfc^aften

gehörte unb tt>ag 3ur ga&r^abe. ®te allgemeine «ntffiort gibt ber

©afe- TOag man treiben unb fahren mag, tft fal)renbe m^- (..«"";

qen" bebeutete früher foPiel wie »ermögen; überfe^t bocf. aucf» nod;

Sutt)er: „Surftet eucf, nicljt Bor benen, bie ben ßeib töten unb bie

ecele nic^t mögen töten"). (£ine anbere Sigenfc^aft ber 5al)rjabe,

bie fie Dom ©runb unb «oben unterfd)eibet, fü^rt ber 6pruc5 an:

cffiag bie gadel Berse^rt, tft gaumig". Sarunter fallen au« ^e&.

buben unb öütten, bie in ber Sat auc^ 6eute no« snr 5at)rmg

Sohlen. Sie mit bem ©runb unb «oben feft Berbunbenen unb 3«nt

Teil aug ©tein gebauten Käufer bagegen bilben, obtBoljl aud) fie

bur« bie Sactel Berse^rt n)erben tonnen unb ba^er ©egenftonb be-

fonberer ®ebäube.«ranbberfic^erung finb, ^eute „mefentlic^c «e-

ftanbteile eineg ©runbftücfg", § 94. «n i&nen tann fein «"f««^
^^J'

befielen alg am ©runbftüd felbft (§ 93, Sc^tB. 9ltt. 671, ö. § 293

unb 297). ein §au8 gel)ört ba^er bem Sigentümer beg ©runb unb

«obeng, auf bem eg fte^t. SaBon gibt eg nur eine ^ugna^me: bag

<Recbt auf einem f
rem ben ©runb unb «oben ein «aumert su^a-

ben fann in ber «ecf)tgform beS ©rbbaurec^tg Berfelbftänbigt »erben;

SBer'orbnung bom 15. 3a«uar 1919 unb 6cf,tB. ^rt. 675. Sag §aug

bag ein Srbbauberec&tigter traft feineg «ecl)tg baut, gebort t&m, ni(f)t

t)cm ©runbeigentümer.
. <v,,r.^„s.

gilleg toag auf einem ©runbftüd iBäd)ft, tft suna^ft ein « e ft a n b -

teil beg «obeng unb ge^rt ba^er beffen Eigentümer, felbft loenn

bag ©runbftüd Derpac^tet ift. (£g tft ba^et eine toic^tige Jrage, »te

lange bag Eigentum an «obenerseugniffen bem eigentumer beg

©runbftüdg 3uftet)t. Senn bie ©etpädjfe finb baju stimmt abge-

erntet unb Berbrauc&t ober Berfauft 3U n)erben, mag ftd) bag für ben

^enfcben SJßertBolle unter ber Srbe befinben, u.ie bei ber Kar-

toffel, ober im Suftraum, toie beim ©etreibe. 3>a«ergetBaJfe me

Ob tbäume unb ©einftöde teilen bauernb bag rec^t i«e ©Jidfal

beg ©runbftüdg. «ber i^re 5rücl,te bleiben meift «tc^t be>nt.f«9«";

tümer beg «obeng, fonbern ge^en in Biete §änbe. Sen 3eitpunt^

in bem bie firseugniffe beg firbbobeng aufhören, ein «eftanbteil beg



«Üfc"»»"-

g2
3)ag bürgcrUdf)e 9^cd^t

frs«r.-'.irr./;*-wr,;i,'™

r ^ ^. ii ai^r Uf nlfD auf eine befonbere tuen cf)llc^e Sattgtexi

Cäd,l an ben noc^ f,ä„ge«ben ^a«mfmcf.ten «^
."^«2

r .,mi,F>t h« Bäditer bog Eigentum an ben grudt)tcn nia)t

S r« e f bS? onbern auc^ toenn fle bur« einen etum

g LTi ben. S>ieloebe„ betproc^enen 6pnd,«>örter geben^n

S anf ble S-ge, «,ann ein
^^^^«fift">^

"
^fi t t^e «t

C11fX;rr«n; ü^^^^^^^^^^Z babU'b. bt.,e. an ..

?eSe' n ^.ec^te erlösen. Hnfer ^m. ?agt baruber .n § 94

efmen mlrb mit ben, ^uSfäen. eine WanS^ ^". "V ;;7^
'^;";.

Jansen »efentlidjer «e?tanbtetl beg ©tnnbftucfg.
^^^l

}'"}'''

baier e"neg £anbF,aufe8 ben 3iergarten burd, einen Öanj'fäortnet

ankgerfo gef,t jeber ©trauc^ nnb jebeg «ä«mcf,en, taS Urja-

^!r a«g' einen ieftänben mitbringt unb baS big&er »^m geborte,

r* hi ZbHan.,en inS Eigentum begjenlgen über, bem bet

«aln g PrrSSft ei« Janer eaatgetreibe gefto^len ^abe«

r;; uglit bem mngfaen in fein (Eigentum nbe. ^a_g be agt^a

^
Ls ^u^ grinrt- 3)ie 6aat ift beffen, beg ber ^der tft. (borern oer

«igTnttf aburcf, anf Soften eineg anbern ^Jentum er-

SrbVS e bem big^erigen Eigentümer «ac^ ben ^orfc^riften «ber

TerlaSMe §a«bln«ge« ober über n«gerei,t|ertigte Bereicherung (Er-

''V^oSm 6prid,n.örter gibt eg b««n barüber, auf f*/ «^9;«'

ftänb 74 bag Sigentnm «m Saug erftreit. &tmi i>«"f«l '?'

f

«

S be?ea,cg=!^er ein Saug fauft. ^«'

--J-Jf^om
^agel umfonft." ^arer ift bie «ebeutung ^^ ^^

«"i mg g ^

^um 8au§ ge^rt, mag ^tict unb 9tagel begreift" fot»te „^ag ge

„ijum gaus a*y . „ /gegenüber bem ge-

nietet unb genagelt tft, folgt bem yauie. i.'j h

©oc&cn, «eftanbtciU, 3u64ör, ^rü^tc 53

tPDf)nlicf,en mgel ift bie Wete ein ftumpfer klaget ober ©tift, ber

burd, bie 3« »erbinbenben Seile ^inburc^gebra^t unb bann an emem

ober beiben (£nben umgefcf,(agen mirb. fo ba^ er nic^t 3«t«ct ta««.)

cffiag fo mit bem Saufe befeftigt morbe« ift, bilbet ebe« eine« Se-

ftanbteil unb n>irb (toie ber ?tagel felbft) feineg befonbere« etge«.

ums meF,r fäl,ig; mit bem einbauen ge^t bag (Eigentum ber © etne,

ber Stiegen ber Sapeten bom «au^anbmerter auf ben ®runbft«ct8-

elgentümer über, auc^ »enn blefer Bon ben Vorgängen Im emselnen

nlAtg tpelfe. «eftanbteite eineg öaufeg finb übrigeng auc^ Suren

unb Senfter, obwohl fie nicf,t a«ge«agett fi«b, fonbern m ringeln

rSZ iLaW aber l,abe« fle burc^ ble (Einfügung ll,re urfprung-

Hebe 6elbftanblgtelt eingebüßt.
^„-„t!A<.

^eben ben «eftanbtellen elneS (5runbftü<f8. bte t^re natürliche

eelbftänblgtelt burd, (Elnpflansen, einbauen ufto. berloren Fiaben,

gibt lg bann «o<^ 5al,rnlffe, ble 3toar nad, «,ie ""iff'
»«^^

bar bleiben, ble aber n.irtfd,aftlld, einer anberen ©a«e, namentU«

einem (Srunbftüd 3« bleuen beftlmmt f*"^ «nb ble ba^er fem re^t-

um ®(f)icff«l teilen, bag fogenannte Sube&or, § 97. 6«^. ^r •

eSllbf 2 k § 294-96. ^er ein §aug fauft, F,at ^nfpt«<^ barauf.

baö ll,m mit bem §a«fe aud, ble 9a«g. »"^ 3lmmerfWfel «ber.

geben merbe« (§ 314, 926, 6d,tD. «rt. 644 9lbf. 1, ö. § 294-96),

Jenn and, ble 6d,lüffel fein Seil beg §aufeg flnb unb l« ber Saf^

Telner Jtoo&ner getragen 3« "-erben pflegen. Qler^er tourbe bag

Sre«oaf,nte Jort paffen: ,.^er ein gaug ^--^t, ^^t m.nm

Sen unbmgel umfonft". muf ben epeld,ern «"«
§^;J-;«2

«elft «retter unb Sielen f,erum, ble bei emem
f«f»^^»«

«»^

befonberg aufgeführt »erben, aber of,ne »ettereg al8 "»"»«f^"?^

geüen. Ilbrlgeng gibt eg aud, 3ubel,ör bon 5al,rnl,fen. mc aug bem

pbfd^en S33ergcf)en f)eröorgef)t:

„ed)cnft man einem bie ^u^,

ed)cnft man ibm an^ t>zn 6tricf basu.

etvxd unb Salfter, an benen man ^inbbie?) unb ^ferbe m unb

Sr fönnen 3ubeF)ör beg beraufeerten Siereg fein, brausen eg

aber nid,t ju fein.
0-,,-,^.*,

c£Der feine Sachen felbft befttit unb betreut, erntet auc^ bte 5ruc|,te.

ble fem ®runb unb «oben ober feine 9au8tlere abwerfen: „3ft ble

§enne mein, fo geF,ören mir ani, ble (Eier". 3)le (Eigentümer gro&er



-^ 5)ag bürgcrUcf)e SRccf)t

(Süter geben flcf) aber ntcf,t tmmer felbft bamlt ab, l^re ®«et

S:,. ,.Ä» »'
< Smc .1. M. gm*.. .6». «» |«l*"

t * „ 5,-.,. hon qkrru?t ber ßtnte aber gibt tnon <£X]av,

abjuernten; für öen wriuii u"

«„fprü<f)e. 60 benimmt 6d)tD. 9lrt. 756 9lbJ. 2.

"Jf«J^*^/
fte It hat für feine «crtoenbung gegen ben, ber Me «>?«« 'i' "**

Salt einen Wfprud, auf angemeffene entfd,äbtg«ng. b. jeboj

ÄeTer rejenlrüc^te ni«t «^«^^^en foH"; eine a&«U<^e

Regelung enthält t>a^ be«tf<f,e «®«. m § 101, Btff« 1 unb 102.

2. <no(ö6tti:te*t

5>er «erS au§ ^H^m Seil: „<£g t««« ^er 5«! "!f*^;7,

trieben bleiben, tpenn e8 bem böfen mc^bam nt«t 3^f"" • ;"';

fä t dne S ben erfa^rung au8 bem Bffam'nentDD&nen i>erfd)tebe«

ir SeSei. la. ^e,t ,at -^^r b.J.erb^^^^^^^^^

mMWn bie ba§ ^tebeneiitanbetliegen »on gaufern unb «yeioern mxi

Z br^Mt 3n rSerer Seit tanntc man no.^ teine Kultur» unb ^er-

4eftimmungen über ?Xotmegted)t jugrunbe, icS gurforge für

^ac&borre(f)t
55

^aü trifft ic^i einem ©runbftücte bie 3ur orbnunggmag^gen «e-

futung n ttnenbige ^Jerbinbung mit einem 6ffentllct,en TOege fet,U

TmeL. 5lrt 69it). 5>ag 9led,t fieF,t aber t,or, i^ ber m<^ba

r bl; Suaona Sum abgef^Ioffenen «runbftü. bulb.. mu
»J

,u entfcbäblgen ift. 3)a8 Ift notmenbig, ttetl ^eute n.c^t mejr m
; "seit ber 3,reifelbern>irtf«aft ganje ®e«,anne "- mU m
SruAt beftettt tperben; ber Hinterlieger (ann ba^er ^eute mtt ber

S?ntun nic^t me^r «arten, bi. ta,
^'>^'-]^^^'^'Z\l^,

ed,on im eilten Seftament F,el6t e8: ..««^««' f^'-

.^J^m
^acpar« «renjen engert". SDJle 9e»itfenIofe ^«c^b«- ^eUo Jm
engern »erfahren, ba? F,at ung ©ottfrieb f««;« '^';!

.^""J
Vomeo ut^b 3ulla auf bem Canbe" anfci,aultcf, bargeftellt ®.e

£:Z fann ber Wügenbe freiließ nur
J«-/

*"^ ^^^'^^

ttenn fle gut getenn3eid)net flnb. geute gef(^teF)t bteä i«"i'j»«';

Sr« bie Bon etelnfe^ern ober mrtf^eibem fo tief tn ben «oben

5S ien. t>a^ fle fi<^ beim ge«,ö^nacl,en pflügen ntc^t oe.

rtcfen. 3)a8 »ar aber nic^t immer fo, t,ielmeF,r ^.eg eg fruf,e .

namentlich i« «egenbe«, mo man feine geeigneten 0tetne ^atte,

: r;tfnorbbeuWn Tiefebene: .,^al,rseid,en ^n^^^TTm
mit man fie i>at"- ©*« »»«^ö«« 2acl)en genannt, unb e8 bleuten alä

folAe «dume, §ccfen, «Raine, ©räben uftt).

Saume u«; Steine tonnen ^r^ar gute ®"="ä3C'*^Va ^'I
haUeuTber iaS toetbenbe SBiel, unb t>aS ®eflügel nid,t oon beg^a«.

ha n\elb ab unb no« meniger geben fle 0i)u^ gegen menf<^h*e

Snarmr S bat fiel, baf,er fc^on fr«F,3eitig bag «ebürfntg emge.

UeTb" g Sg ntum^auc^ 5u umsaunen unb fo oor <Si«6™^ "-

'S« unb Sier 3U fic&ern, eg ju umfrieben. ^nfo -n bat«j Me

öänbet fettener tourben, bie aug bem einbringen beg ^uf,g nur u

of" 3tt.l cf,e« ^adjbarn enifte^en, tonnte man f«9en- ..3"«« tf^

5 ieb^Sifter unter ben md,barn" ober

-^^/^^f
-*-'

^^^f,
tan ben ^cter mit einem §aug t,ergli<^:

"^'^^.^''^^^"^^'^^^Z
.„.h hör fiimmel ift fein S)acb". "Kenn man BiH, fann man au« oer

: iteJSSte "oi l.e-glefen. bag fi*
^^^^^f^^^^JZ

ümerg au« grunbfä^lid, auf ben ^«f'""^ " T^ft te

3um §immel erftrectt (§ 905, 6cf,m. ^rt. 667, Ö-.§297)^^ »X;
Secfttg tonnte ein Sigentümer olellei^t fogar einem Cuftf^iff ober

Su beUren, über fein ©runbftüct 3« f"eaen. -n« it.m ni«

in § 1 beg Suftoerte^rggefe^eg Bom 1. ^uguft 1922 bie Unter



laffunggflaae gegen ftörenbe (Elnt»ir!««gen
^'\,^f''''''^%;^-

sogen »are. ^«f alle Sälle aber tonnte er verbieten ia^ © a^te

„ iermittlung beä 5ernt,erfeF.r8 ben Suftraum feinet ©runftudg

«bersögen. ^ber aud, bie(en ^uäflufe beä (£lgent«mgred,t8 bat man

1 bei gemeinen ^u^eng millen bef^rdnft. <£? t?t nam tcf, US

Sc^ burd, ©onbergeietse, »ie § 12 beS beutfct,en ©efe^eS über b.

S2rapf.entoege t,om 18. S>e3ember 1899 augbrüdlK^ ermad,ttgt

iDorben, ben Suftraum 3u benu^en.
,,«,tt„

5n unruhigen Seiten ift ein ?ta#ar regelmag.g
^l^^^

6d,u^ «nb ®efäbrte in ber <Sefa^r. 5>a&er m«6 man an« man<J«let

Jäftigungen, bie baS 3ufammenmoI,nen nottt.enbtg

^^^^^^^^
auf ficb nehmen: „Sßon 9Xac^bar8 u.egen foll man ettpaS letben .

SnlnlSin tat ba."«e<^t gut baran, über
^f"l ^^"f »-Jj-

menbe ^erl,ält„itfe, bie ^ntofe 3u ®'^"' 9«^^"
'r r 1„ Seben

»orfc^riften 3u erlaffen. (Eine ®efa&r für ben na^barhd,en SuHn

mZU «äume, bie 3« na^e an ber ©renje ^^&;« «"^^fij«
Steige «nb ^«rjeln in ben Suftraum «nb baS (Erbretcf, beä

Ja
J-

L« Weinragen taffen. 5>a^er befann man fi^. me man bem ^a«.

bar bie fiaft berfugen ober fonft erIeicF,tern tonne ^-^ bon «6«

raaenben Btseigen ^ertommenben 3ta<^teile minbert iaS »berfallg.

rS ,ia8 über ben 3aun fällt, ift beS m«barn" (§ 911, 6«».

68? ^bf. 2. ö. 422). ©aSfelbe befagt ber ®P»«*= '•^«.,^;," ^^
Sropfen f,at, genießt aud, ben guten", ^er ben m^te.I ^at. bag

bie 4fte beä ^lac^batbaumS fein (Srunbftüct befc&atten unb ben

natürlichen «egenfall ^emmen, ber foll bafür tpenigftenS

J««

^;;tj;

habe« ba6 er baä auf fein (Srunbftürf fallenbe Obft erhalt

(beu;*), ot.er fogar ei« «ec^t auf alleS Obft ermirbt. bag .« fetnem

Saum mac^ft (©*». u. ö.). Scharfer gebt bag «ec^t gegen bK

ülSfenbetUurjeln bor, »eil fie ben Eigentümer a«J
be.m

pflügen ftöre« «nb ben Sobe« «ugfaugen. 8ter ^etfet eS: ,^8 ben

Jflug irrt, bai foll er bre<^en" (§ 910, 6c^tt>. 687 ^bf. 1, ö. 422).

3. «cft^ unb eigentum

^ann fli, au* ber ^äc^ter eineS P^'f^^^^'IXT'JZ
«ittergutäbefitser nennen? Wtt eine ea<D. gepad,tet W, "langt

baburd) too^l baS «eeOt, fie in Sefi^ ju nehmen unb 3u behalten, fo-

95cftÖ unb (Sigentum 57

lange bie ^aditseit bauert. 9lber gleic^mo&l berfagt i^m ber ©pra^-

gebJauc^ Me tlangbolle «ejeic^nung „^ittergutSbefi^er" unb beb«

fie bem bor, bem baS ®«t gehört, ©er ©prac^gebrauc^ ,ft &ter to.e

Öfterg nid)t genau «nb unterfc^eibet nic^t 3tt.ifc^en « e f i ^ «nb bollem

(Eigentum, «efi^er im ^ecblgflnn ift aber jeber ber eme Sac^e

in feiner tatfad)licöen ©eioalt ^at; baS tann ber (Eigentümer fem

eg tann aber aud, ein Bieter ober ein (Entleiher, ja felbft e.n 3>teb

fein, unter ben «efitjern. bie nid,t fiigentümer finb, tann man

lieber unterfd,eiben 3tDiWen folc^en, bie 3. «• eine gemtetete ober

geliehene eai)t al8 eine frembe befi^en unb anertennen (Sremb-

befih) unb foK^en, bie fie fo befi^en, toie »enn fie i^nen geborte

SigenbefiW. fo S- ^. ber 3>ieb. (Er ^at ya bur« bie rec&tgm rxg

TOegnaI)me natürlich tein Eigentum erlangt, gebt aber mit ber

S)iebegbe«te gans fo um wie ein (Eigentümer. 3m übrigen gtbt e8

nicht blo§ unreblic^e (Eigenbeft^er, »ielme^r tomnten m leber

Jcf,tgorbn««g gaile bor, m fiel, jemanb für ben .^'9^" «>!;;
^«"•

o^ne eg tatfäc^Iicf, geworben 3« fei«, ^em «'""» «'".
^-^ f?^ 1;

beffen Buftanb nicl,t leicf,t ertennbar ift, eine ©ac^e taufl.cb ober

fittoeife übergeben ^at, ber «,irb an fein <^*9-tum glauben^ S

Sec^tgorbnung aber ertennt eg nicl,t an, ttetl et« ©etftegtranter

gefJaftgunfäbig ift (§ 101 3- 2) ««& ^^^" «6« f^'«
^«""X

nic^t »erfwgen tann. ©enn ber ©eiftegtrante b.e berfaufte ©a*e

übergibt erlangt ber Ka«fer bamit noc& tein (Eigentnm baran. ^e-

fi§ «nb (Eigentum fallen baber nic^t immer 3ufammen «nb «nter-

liegen »erfc&iebenen «ecbtäregeln.

Sn einem ©taatgtoefen, bag »erbietet, fein bermemtltcbeg^ec^t

mit ber eigenen Jauft burc^sufetjen, ift natürlicf) immer beffer baran,

Tr ettpag fd,onV dg «^er eg erft erlangen
^f'^^^^^'^Z

einem anberen f,era«gt.erlangt, mufe bem ®eri(f)te bemetfen, bafe er

l^ SRecl,t auf bie ©acl,e beg anberen l>al>e; ber «efi^er ober behalt

fie felbft menn er nic^t angeben tann, mie er 3« t^rem ^ef.^ tarn

Uer bag biblifcf,e ^Iter erreicl)t ^at, tann fic^ nic^t me?,r an ,ebe

«leinigteit feineS Cebeng erinnern, fir toirb ba^er oft genug mcjt

mehr angeben tonnen, »oann unb auf «>elcf,e TOeife er m ben ^m
irgenbeineg Seiig feiner §abe getommen ift.) 3)af)er fagt man: „Wer

tL W, 6e^ält eg billig", ^er aber gar ettoag alg (Eigentum be-

r^at Me bolle gerrfc^aft barüber: „^em bie «"& 9^5-'-
J*»

af ; tc bei ben hörnern". (Er tann bamit nacf, belieben f<t,alten



.h mnrt.n =Xeber mag baS 6etne frei braudfien unb beH^cn". dr

ün tStc- ^er bte Pfen n.acl,t, fann fU au<^ 3crbre(i)en". (£tn

ÄirbSä Me„ lebUe« tn «..afage. epra|e a,o au.

ber glgentümcr „t«nn ba8 ®ut, menn er m.II, betn §««^ «"
J^«

ed)tpan3 binben-.öier iin^*t--«''-"t\"bSS ^^^^^^^^^^

(Softes anief)en unb au(& über US, mS ung «*'"* "f"*7"

riört nlt gegen ben gemeinen m^en berfügen foUen 3>a tft

,fbe Vafei« 4iber?Jm^ 9le«t unb flttli^em (Sebot, ber

nlmentTf* eit bem ie.ttriege 5U mancf,ertei «efc^ran ungen be

SntuSblfugniffe geführt unb auc^ ^^ZT^Xt^^lZl
,efriebige„be.5,„nggefunben^a.ein^^^^^^^^^^

SirSlTf;« : uf"Syn"^iü; .l. ..eine .e,e..

Sr iffein eiTtengebot in eine 9^ecf,tgurf«nbe aufgenommen. (£8 tf

£ e n er^eulic^e erlcf,elnung, bie freilief, im ^Iltaggleben mjt

le itbXÄren ift, folange ber elnselne ^IS^n'^mer bt n

er 4e faffung lorge3eid,nete fittUd,e 6tufe noi, -*; "«
f^^^

'„

%« «dih einer ©acbe !ommt bem mnf^en oft o^e f^t"«"

J e„ abir„= b ** S>iebftaf,r, «aub. fe.bft bur, baS gjoo^n-

llAe SDerlieren. Sarin unterf<f,elbet fid) ber «erluft beS We3
farf Jon ber Srlangung; benn ben «efi^ erlangt man reget-S nur m i<B l II en: man mufe bie angebotene eaä>c annehmen,

rÄubtr^ «Theben unb an fic^ nef,men. 9a8 «itl baSW fagen:

iiter Snen L« man einem m^l etrni nehmen, a er
n.J

n^ben " 3m übriqen «nterfcf,eibet man («arf stDif««« redjtmafetgemunb

T^^SrnTim: Sr Sieb unb ^auber
-.J^-^^

^
befi^en, t,er5el,ren, «erlaufen ober »erfc^enten; aber re^tmaStg r.m

barum fein «efi^ unb feine ^Jerfügung ntemalg: ..100 SoJ''
^n

recht Jr feine ©tunbe ^iec^t" unb „?llt ift barum nic^t ^€i)t
.
®a.

beffln ber Sieb baS Eigentum am gefto^Ienen ®ut auct, nt«t

ürc^Ztinnangen. mtlerbingS -rfd^rt bie ^age be. ma^^n

SgentümerS auf öeranSgabe ber gefto^lenenf?;"«*§
^^J^^®^;

;r.is;ruii:s:'s^^

<8cfiö unb fiiäcutum 39

iäftriger, in ber ©(f,B,ei3 ein fünfiäf,riger eigenbefi^ berlangt (§ 937

;

'S mrt. 728); «»fterreid, begnügt ficf, in § l'i66 «" bret.a^ttgem

Itm, forbert aber in § »61 einen „Sitel. ber jur ^^«najme b 2

ei en umg f,i«längli« märe, ioenn biefeä bem «^ergeber gebu^rte^

«ie ^ermacf,tnig, Sauf uft». Sie <£rfi^ung »erfcf,afft ^a^er b m im

früheren «eifpiel ertpä^nten Säufer, ber t.on einem ©eiftegtranten

ertporben &at mit bem mblauf ber gefe^licfien grlft an ber i^m üb r-

gebenen 6a«e Eigentum, ^it gefto^Ienen unb bon einem Sntten

gutgläubig erworbenen 6acf,en fte^t e? a^ntt«: ^abe t^ J. «• bei

einem ^It&änbler eine alte ®eige getauft, bie if,rem eigentumer

geftp'len Iben mar, fo toirb fie na« allen «ecf,ten, bie «ber ben

SLerb geftoblener, berlorener ober fonft ab^anben gefommenen

eac^en edaffen finb, nici,t fofort mit ber Übergabe "«««u eigen^um

aucS^ipenn id, bon bem i&m an^aftenben ^ecf,tgmangel ««t«
2!^

(§935, ec^to. 714 unb 934). ^o^l aber »erbe i^ f9«;-
Zun i« bie ®eige bie ganje Srfi^unggjeit befeffen

^f
^.

''^;;^;;

bem "mangel etmag ju erfahren. 3n biefem
^f

e ^eiSt eS bon bem

bisherigen eigentumer: „6<f,meigenbem mnb ift n,«t u Mfen

fiat aber ber Sigentümer in ber erfi^ungSseit 9«^«^«'
"f

'^'«

Secht 3ur SenntniS bei neuen Sefi^erS gebracht, fo mrb baburc^

beffl guter ©laube jerftört unb eS Reifet: „Sem 3»eifler ge «Jrt

nlltS" fomie „^rglift Ijllft nic^t". (£r mug bie ©acf,e t>m ©igen-

Tum f, rausg^be« unb fann fid, megen beS bejaf^lten greife! na^

beutf<^em ^e*t nur an ben galten, bon t>cm er femerseit gefaxt

bat (bgl. § 935, 985; anberS nad) ©c^tB. 3lrt. 934).

aber ble%lrt unb ^eife, ü>ie regelmäßig ba8 Eigentum an 5a^r-

nlS unb eiegenfd,aften erworben lolrb, feien ^ler tpenigftenS furj

eige ^orte betgefugt, menn aucf, bie 6)>ricf,mörter über bie, eS

mldirtge ^e^tSgeblet f<f,meige«. 5ln einem «"<^' »« ""«
^":;:

iuvi an einer gal,rni8 erlangt man regelmäßig baburcf, baS ©igen.

Z baß fle einem ber bisherige Slgentümer übergibt, fofern babei

©eb'er unb ^el,mer taS Slgentum übertragen unb empfangen moll-

S 3m übrigen ift eS ganj gleichgültig, ob ber ®eber freuten ober

eine ^flic&t al8 «erfäufer erfüllen ober ©elbfc^nlben
3«^«*^

Ĵ «

tp 11 Ser Empfänger nimmt baS 5af,rni8ftü(f an fld,, bringt eS tn

SmSe «es Ug 3U feinem fonfttgen Vermögen unb fo fief,t man

ber SaVrf,abe regelmäßig an, mem fie gef,ört. Sag ift Im al gemeinen

anbS l einem gaufe ober gar bei einem ^der. ^o^l fann man



gQ
3)a8 bürgcrltd)C ^Icd^t

an einem gaule einer ©roMtoft t>iele ^tarnen unb ©*««•«
j^f";

aLrteneä braucht ben Eigentümer a«3ugeben, «nb e.nem ^<fer «

elnlm ®orfe mit ©emengelage fief,t man ebenfotoen.g an, mem t

rr^t ®Selb im bag beutf(f)e «ecf,t ble Wm Übergabe be8

SSpÄ genügen 5«r Übertragung be. ^iaentumg^nber^^^

»ertongt baju Ttoeierlei: erftenä feierliche Einigung be.ber Seile bor

Seprbe barüber, ^a^ ber bigf,erige Eigentümer etn ^e^t an

i^ n anberen «.eggebe. e8 i^m «bertaffe ober

.--J«"; ;f^^^^^
ietsiqe au8 nieberbeutl<f)em 6prad)gttt ftammenbe ^"^brndJetgt

«nb toeUer bafe bie muflaflunggerHärung in ein 3u f«'«»"f
7^m^nX^M^ "- ©rnnbbu^amt aefü^J'^ «"^^:
einge^agen »erbe. Erft toenn aud, bieä gefdje^en ift, W i>er Cr

»erber »oUeä Eigentum erlangt.

4, (grbgut unb nät)mt^t

3n früherer 3«« ««tetfd)ieb man beim ©runbbefi^
^""|*t"

!nb
erbtm bem Erbe, unb bem ju Sebjeiten Ermorbenen m^tenb

manSer bl Erioerb im allgemeinen frei t.erf«gen tonnte, mar baS

Trbte bS ^«^ ^„«>artf<t,aft8re*t ber

^^^-^^^l^^:
eie tonnten eine

^'f
^^
«^J^t^^^^^^^^^^

'''l?^ ra?tt':;te«' «eret ar^bitgen Übernamen. SaS

TjT2e,11 £aS b n ber Erben §a„b gekommen, muß man

b nlbl suertt'b^^^ ..^er nad,fte Sreunb ^at ben nd^ften

ruf""nb,yUe.anb^n-b^^^^^^^^^^

StmiS «nb einer ©emeinbe bewertete, fonbern ganj auf f.cf, alle n

S« Utm" ^'^^^ ^ä^erred,te„ aufgeräumt. Sie fommen nur

no* in f Itenen gällen alä ge|e^licf,e S8orfa«fgred,te bor. 60 be-

mmmt\ 2oi ^m.: «erlauft ein ^Iterbe feinen ^nte.l am %a^.

lan einenSe«, fo finb bie übrigen ^iterben 3um SBortaufe be.

eirat SU «euefte 3e t aber tämbft gegen bie ?lu8tt.ücf,fe b,e mt

refalleiriaenlS ücffi^tigung be8 einselnen ^enf<f,en unb mt be

SrSrrCe. iel^aft.gebanten.^^^^^^:^_
ber ©efamt^eit i^re «e<^te jurütfjuerobern. „Eigentum berpfUd)tet.

Erbgut unb ^äberrccf)t. ^aftr^ahc 61

6etn ©ebrauc^ foU sugleicf) 5)tenft fein für t>a2 gemeine Hefte'S

fagt ber fc^on ertoa^nte "üxt. 153 ber «^öeimarer «iöerfajfung. Hm bie-

fem fittacf)en ©ebote mc^brucf iu berleilgien, ü)irb bei neuerer ©e-

ftaltung beg ^obenrec&tg getoiffen öffentlichen ^örperfc&aften ein

Söorfauf§recf)t eingeräumt. 3)iefeg 9lec^t foll erft einen 6d&u^ geben

gegen bie (Befa!)ren, bie mit ber freien «^öerdugerlic^feit bon 6ieb-

lungggütern berfnüpft fein fönnten. eonft fönnte ndmlicf) ber (Eigen-

tümer ein ©ieblungggut, ha^ er mit öffentlidgier Unterftü^ung 3u

bauernber ^nfiebelung ermorben l&atte, algbalb mit ©eminn weiter-

öeräufeern unt> eg fönnte ba^ eieblungglanb 3um ©egenftanb ge-

tDinnbringenber UnterneF)mungen, 3ur ©pefuIationSmare ftatt $u

einer bauernben §eimftatte »erben. S)ie ©c^meis gibt toeiteröefienb

fogar jebem Miteigentümer ein Söor!aufgrerf)t gegenüber jebem

Jremben, ber einen 'iUnteil ertoerben mitl. gaben ettoa (Sefc^tDifter

sufammen ein §aug gefauf t unb iDill eineS babon nacf) einem Streite

feinen Anteil an einen Jremben berfaufen, um bie anberen 3u

argem, fo ^aben biefe ha^ ^cd)t in ben mit bem ^remben ,^efc^Ioffe-

neu Söertrag an beffen ©teile ein3utreten. SJötH ein 'Jld^erberec^tig-

ter fein SiJorrec&t in einem ^alle ausüben, too mit bem Jremben "iöar-

3al&Iung bereinbart toar, fo mufe er, um fein 'iRec^t beriDirflicfien 3U

tönntn, „mit ber einen ^anb sie^ien, mit ber anberen §anb sa^en''.

5, ^af^t^ahc

S)eutfc&ranb mv im Mittelalter ein ^auernftaat. 5)ag gauptber-

mögen beg Söauernftanbeg befte&t aber in lliegenfc^aften, unb ber

©runbbefi^ galt ba^er allein alg red)teg (Eigentum. 3)a8 augerte fic^

nic^t bloß barin, baß man bei 2eb3eiten über bag(5runbeigentum nur

in befc^rdnfter «^löeife berfügen fonnte, fonbern bag liegenbe (5ut er-

freute fid^ bei (Seric^t aurf) eineg burc^greifenberen 9^ed)tgfcöu^cg.

„gaT&r^abe ac^te nicl)t für (Eigen", fagte beseid&nenb bag 6pric^-

toort. 3)arin 3eigte fiel) namentlich ber ©egenfa^ 3um römifd&en^^ec^t,

bag in bem tpeitge^enben ©cl)u^ beg (Eigentumg feinen Unterfc^iieb

3tr)ifc6en ©runbftüdfen unb ^al^rfiabe machte, dagegen fann an<^ naö)

]J)eutigem 9lecl)te ber (Eigentümer bie gerauggabe bon Ja^rnigftücfen,

bie in btn "33efi^ eineg anberen gelangt finb, nur augnal^mgmeife

mit ber (Sigentumgflage betreiben, tpeil nac^ § 1006, 6cl)tt). ^rt.930

u



2)ag bürgcrUd)e <Rcd)t

el,er jurüctgebe«, atö b.8 er f« «'«« "
,,J ^„j^^gen auf ^M-

Ue lemeS ^ferbeä «or ®en*
fj^^,,\:, Me 0ad,e «ad, bem

vereinbarten <Sebra«c{,e
3«'^«Jf

^3^^'";| '"er in ber Sat burd).

bringen. Sr fönnte aber 5««;'^ f'"j;^,^ ,enn „ber Eigentümer

,ein eigentumgrec^t am ^f^^^J^ber 6ad,et,erlangen'' (§985,

Ln »on iebem ^efi^er bie |era«8gab ^ ^^^^ ,,,„,ge fann

eä)ro. ?lrt. 611 ^b(. 2, ö. § 321).

f^'
"'"

.^ije«, »om Seither

einer bett)eglid,en 6a«e
«»f^^'^"""f;,7„nt, Lnn er felbft baä

c£ßenn aber ber Kläger «««
«'»'^»jf;- ^^l,, ^„ ^ad,bar bara«?

Eigentum am ^ferb eri^orben ^abe Jnnte b
^^^^^^^^

erlern: „3)a8 i?t alle2
^f^\-^Xmi£t^ri^r fei". Um biefe

unb es »irb bal,er ««'"«'^ '

'^,^f^ Sr m^te Eigentümer bo*

ge^^üd,e Vermutung suenrtr^'^
J ^^^^^^^^ ,^,.^

„äl,er barlegen, »le ber
«f

»9*« ;"
^^ ,,i„em 9la<^barn baS

„u6 alfobocö behaupten unb 6e«>^^n,^^^^^^^^^^
^^ ,.^ g,,,^a<j,e

^terb blo6 f^f"Jfie^n ';,"
auf alle S^lle ba. ^rtragg-

q$ermutung beä § 1006. 'Jöent^ er
^ein Eigen»

„er^ltnig Aar ftellen mufe l,a eg l men 3med. a

g ^^^ ^^^^

J,u bereifen. ^it ber Söert.^^^^^^^^^
^^^^ ^^ ,,,„e^,

burd), tr.enn er felbft gar "»*'
"r^^ „, g^it gemietet ^atte.

,ei„erfeitg bag ^ferb ««' ^7^"";,^ ^^unbe aud, fc^on bie be-

gnit bem eben «"^aetu^r en fmb tm ®ru
^^^ ^^^^

rühmten 6pric^u>örter ««« = •f;;',:ifeA^nUer fud,en".

einer feinen (Blauben
^^^^^l' 'J ^J^orl. .,5al.r&abe ad,te

3,enn fie »erfagen tn ^"'!""""?/"
i^j^ig bie EigentumStlage

„id,t für eigen" im
f-^^-^^'^X^ „en auf bie ^ertragg.

^al^rl^abc 63

einen 3)ritten öerfauft unb übergibt, fo ertoirbt biejer, mcnn er htn

<5Jerfdufer für t>zn Eigentümer gelfialten 6at, na&i bcn für bcn ga^r«

nigöerfe^r geltenben beut}(f)-red)tUc^en ©runbfä^en (f. 6. 59) t>a^

Eigentum am ^ferb. 5)er bisherige Eigentümer aber 6at gegen if)n

feinerlei <Unfprü(t)e. Er fann \xd) nur an ben galten, bem er fein

<Pferb anvertraut ^^tte. Eg gilt bat)er für bzn, ber einem anberen

eine 6ac&e überlaffen fo«, bag ^ort: „S:rau, fc^au, toem*'. '©dre

allerbingg bag ^ferb bem Entleiher ndcf)tacöerti)eile gefto^Ien unb

i)otn 2)ieb tiJeiter öerdugert toorben, fo ptte ber Erloerber nad^

§ 935 fein Eigentum erlangt. "^Iber aud) gegen i^n &dtte ber bigl^erige

Eigentümer natürlich) feine Söertraggflage, loeil er feinen Vertrag mit

i^m gefc^loffen ?)at. 5)agegen fann er &ier bie Eigentumgflage mit

Erfolg geltenb machen; hcnn bie für bcn berseitigen ^efi^er aufge-

ftellte Eigentumgoermutung beg § 1006 gilt nic&t bem früheren ^e«^

fi^er gegenüber, bem bie ea6)C gefto&len morben, oerloren gegangen

ober fonft ab^anben gefommen ift. §ier gilt alfo au* im beutfd)en

^cdot augna^mgioeife ber 0a^: „3)ritte Öanb foll antworten". Unter

ber britten ^anb aber ift jeber 3u oerfte&en, bem ber Eigentümer nicfit

felbft feine ©ad)e überlaffen l^at.

S)iefe «iRegelung mirb auf htn erften ^licf recf)t befremblid) er«

fcfjeinen unb mand)er, ber fonft über bag römifc&e SRec^t immer nur

abfällig urteilt, loirb feinem ©runbgebanfen, bcn Eigentümer auf

alle 5dlle ju f^ü^en, btn SBorsug geben oor ber beutfd^«rec6tli(^en

Siegelung. 3)ag beutfd^e ^ecf)t toill chen in erfter £inie bcn reb-

lic^en^erfe^r fc^iü^en. ^an fiefit bcn <5Baren eineg ^aufmanng

unb auc6 bem fonftigen ^a^rnigbefi^ nic&t an, loofier fie ftammen.

Sparen finb auc^ 3um Hnterfcfiieb üon £iegenfdP)aften nic^t basu ba,

bauernb im ^efi^ 3u bleiben, fonbern fie toedgifeln bcn 6errn unb

toerben oerbrauc^it. Sö3er ettoag faufen toill, fann nid^t immer bcn

Söerfdufer lange barnad) fragen, too&er er bie ^are ^abe unb ob

fie fein Eigentum fei, er barf nad& beutfc&er 9^ec&tganf(4)auung bcn

Söefi^er sugleic^ alg Eigentümer anfe^en, loenigfteng folange

fid& ijim feine Söerbac&tggrünbe gegen i^iren e^rlicfien Ertoerb auf-

brdngen; allerbingg „ungebunbeneg (Setreibe, gendfeteg Beug unb

blutige^ ^leib foll niemanb faufen". Unb fo ftellt, mie mit 9^erf)t

betont toorben ift, auf biefem (gebiete bag römifc^e ^cd)t ein Eigen-

tümerrec^t, bag beutfcfie aber ein §dnblerrec&t bar. Smmer^in ge-

tod^rt aurf) bag beutfc^e «iRec^t in fraffen fallen bcn nottoenbigen



3>ag Bürger(td)e "Jlcc^t

aelaiJen habe; bcnn bem Sieb f)at et ja nt(&t2 *«''«"f"

getanen 9"" .

SBcrfebr geiAü^t werben foll, fann oei

tpeiter nur ber rebltiie Wteor ^
'J

-" . . (j^joerb ni(f)t in

Eigentümer au<ö gegen ben «efi^er
««f

«
f
« ''^^ "^^^^^ ^,„erg.

gute.
^'-^-X^^tTuT^U^^^^^^^^^^^^^

^"'^^-

mann ein roertöoTlleg Saft(*en Duro) u
g

tragene «e^auptung abgetütet,

^IJ^J^'jfl ie terberäuge-

«rennf,ol3, «nb er3äf,lt er ferne

^f*"f ' ^ .;"
^, Eigentümer

rung an einen ^«pnbler, fo *«"" ^« "^'''"^SSeg gerld)tete

©cfiabenerfa^Mage nad) §§ 823Jlbia5
^^^^

gegen be«
^'Jf

^'«
^f^^^^", :geb?raber frühere <£igen.

Sie eigentumgflage felbft tft «»** 9'«;°; '

g j, geben ?)at;

tümer Xxxi Sc^ränf<i,en mit fernem ^ U « au^ '1^
«123 aber nutjt

rrtraiUrr^em" ^nfJ^.r .tt. ni.t aber gegen einen

tDeiteren Ertoerber.

6. ^fonbrecl)t

s «A„lben fo fiaftet bem ©laubiger h<x% ganse ^5er-

9at jemanb 6*ulben 10 tjariei
©Aulbnerg; bei

''*^'
;„ hem ©laubiger ba2 ganse Vermögen beä ©*ulb«er8

Jöenn fo bem ©lauDtger uu 90
jufrleben geben

Berl)aftet ift, tonnte man memen, bag er fi* Damit 3

^fanbred^t 65

foirte unb feine befonbere etc^erl^eit gerate für feine Jorberung 3U

verlangen braudgite. S)ag loare freiließ eine falfd^e 'meinung. 3)enn

ü)enn jemanb einem anberen ettoag borgt, »eife er regelmäßig nicf)t,

iDiebiel ©d&ulben beranberefd^on l&at, unb nod) weniger toeig er, iDieöiel

ed&ulben jener noc^ eingel&en tt)irb. ^ann ber ©d^ulbner 3ur 3eit

ber galligfeit nic^t sa^len unb toill ber ©laubiger auf beffen ^tx-

mögen greifen, fo mug er getoartig fein, X>a^ ein anberer ©laubiger

nodP) flinfer ift uxCo i^m mit ber «ipfanbung ber §a5e beg ©ci&ulbner§

3ut)orfommt. 60 lauft ber ©laubiger ©efa^r, nur einen fleinen ^e«

trag ober gar feine Söefriebigung für feine Jorberung 3u erhalten,

3)a^er fagte man bon einem all3u bertrauengfeligen ©laubiger:

„smer borgt ol^ne ^rgen unb "ipfanb, — Um \x%i ein Slöurm im

Söcrftanb." 3)er ©efal&r, fein ©elb 3U verlieren, toill fid^ aber ein bor«

fid^tiger ©laubiger nid&t augfe^en. 6ofern er einem anberen über«

^aupt borgt, lagt er fid& pufig eine befonbere ©ic^er^eit geben

burd& «^Jerpfdnbung bon ßiegenfd&aften ober ber Jal^r^abe beg

©d&ulbnerg. ..'^^anh - ift fieserer alg ^anb." 3)ag, toag ber ©c^ulb«

ner babei tut, nennt man auc^ im Söolfgmunbe „berfe^en", unb \>a^

fd^to. 3©*58. fennt noc& l^tuU ein befonbereg -iöerfa^pfanb, ^rt. 907

big 913. 3)agW freilid^ bort bie «efonberl&eit, \>a^ für bag gemalerte

5>arle6en nur bag «^pfanb liaftet, nid&t auc^ ber Söerpfdnber perfön«

lid) mit feinem fonftigen Söermögen, dl^nlic^ toie im ©eerec^t burc^

Un -iöobmereibertrag für bag ec^iffgbarlel&en nur ©d^iff, 5r<i*t

unb 2ahunQ berpfdnbet unb feine perfönlid^e gaftung beg 3)arlel&eng«

ne'l&merg begrünbet tt)irb.

3>ie Söerpfdnbung bon ßiegenfd&aften toar bon je&er an befonbere

5örmlid[)feiten gebunben: „60 bag Unterpfanb ein ^au^ lodre, fo

foll ber 5)orf« ober ©tabtfnec^t baraug einen ©pan fd&neiben, toenn

<5lrfer, fo ^aue er baraug eine ©d&olle unb gebe fie bem ©Idubiger,

tooburc^ tiefer htn 'ilngriff befommt". §eute ift bor allem nötig,

\>a^ bag Unterpfanbgred[)t ing ©runbbud^ eingetragen toirb (§ 873,

(Sc^to. "iUrt. 958, ö. § 451). Hnfer "58©^. W befremblic^ertoeife beim

©runbpfanb bag Slöort 'ipfanbredE)t bermieben unb fprid^t bon §t)«

pot^ef; biefeg "OBort ftammt aug bem ©ried^ifd&en, vno&nycn=-Unitx-

läge, Unterpfanb.

S)ag «^fanbred^t gibt nid&t nur ein befonbereg B^griffgred^t, fon-

bem auc^ e^\x% gegen Söerjdl&rung. gebeg ^lec^t muß ndmlic^ aug-

geübt toerben unb baburd^ seigen, \>a!i eg am ^^Un ift. Norbert ber

5 ©infler, %ai {Redit
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©laubiger nld^tg unb letftct ber ©c^ulbner nid&tg, fo tt)irb biefer

Buftanb ber ^ui^e im eaufe ber Seit 3um ^Rec^tgsuftanb. 3)er <iUn-

fprucö öerjd&rt fo burd^ <2Xic&tflebrau(i&. 3)er ©c^ulbner l&at mand)«

mal langt ga^re nid&tg, namentlich aud^ feine Bi^tfen 3u leiften

brauchen. ^OJielleidS)! iDufete er Dom ^eftel^en ber ©c^ulb gar nid^tg;

t>a2 fann im 2tben tDO^l öorfommen, namentlid^ xocnn Jemanb an-

berg burd^ Srbgang in ein ed^ulbüerpltnig eingetreten ift. ^r foll

nun audf) bon "iRec&tg toegen einer berfpdteten ^nforberung bie

(£inrebe entgegenfe^en fönnen, bafe er nic^t me^r fc^ulbig fei, ettoag

3ur «efriebigung beg ©Idubigerg $u tun. '^tnn er aber au<f) felbft

nid&tg mef)r 3u leiften braucht unh fein Söermögen im allgemeinen

nid&t angegriffen werben fann, fo barf er bod^ nid^t ^inbern, ha^

ber ©laubiger aug ber für feinen -ülnfprud^ befonberg l&aftenben

^fanbfad&e feine «efriebigung fuc^t: „^erfa^ öerjd&ret nid^t"; fo

aud) § 223, e^rx>. ^rt. 790 unb 807, 0. § 1^83.

spfanbred)te entftel&en regelmäßig burc^ einen 3ö>ifc^en ©Idubiger

unh ©c&ulbner abgefd&loffenen «ipfanbbertrag. 3)oc6 gibt eg aud^ eine

^n3a^l «ipfanbred&te, bie fraft gefe^lid^er Söorfcf)rift eintreten, o|>ne

ba& eg einer 'öerelnbarung 3tt>tfc6en ©Idubiger unh ©d&ulbner be-

bürfte; bag ift bor allem fo im §anbelgred&te, aber auc^ im bürger-

Ud&en. 3)ie befannteften finb bie ^fanbred^te beg Söermieterg unb beg

Söer))dd[)terg an ben bom ^^Ilieter ober «^pdcftter eingebrad&ten 6ad^en.

Söon i^nen gilt: „3)ag <Red^t gibt bag ^fanb o^ne beg öerren QBil-

len^*; „§err" bebeutet ^ier Eigentümer unb 6d^ulbner. ^ud^ o^m

bag ber Bieter ober ^dd^ter bieg loeig ober toill, l&aftet fein <£in*

bringen für bie *miet- unb «ipad^tforberung unb ber Söermieter barf

mit eigener Qanh ber^inbern, ha% ber *2nieter bie bem ^fanbrerf)t

unterliegenben ©ad^en aug ber <2öol&nung entferne („«iRüden" nennt

man in ber @tabt bag J^eimlic^e ^erlaffen einer 'mietlool&nung) unb

barf fie in feinen SBeft^ nelfimen (§ 561, fd)». 0<5R. «ülrt. 272-74,

ö. § 1101). Ilber biefeg ^ed^t dugert fic^ bag ©prtd^toort: „^em

ber 9aug3ing nid^t toirb be3al&lt, ber mag p^änhtn auf ber Slöere".

^and&mal beftel&en mehrere ^fanbred&te nebeneinanber. S)ag

fommt weniger pufig bei 5a^rl&abe bor, toeil biefe bem (Sldubiger

3ur «egrünbung beg ^fanbred&tg regelmdgig überlaffen toerben mufe

(§ 1205, ©d[)tt). 884, ö. 451) unh im allgemeinen nur einer ^efi^

^aben fann. ^nberg aber ift eg bei ©runbftüdfen; benn fie braud&en

3ur «egrünbung beg ^fanbred)tg nid&t bem ©laubiger augge^dnbigt
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3u toerben. gier toirb bag "iRed^t bielmel&r baburd^ begrünbet, ha%

ber (gi^entümer im Einberftdnbnig mit htm ©Idubiger ein "ipfanb*

red^t beiDilligt unb ha^ eg biefer SBetoilligung entfpredienb ing

©runbbud& eingetragen toirb, § 873, 1113, ©d^io. ^rt. 799, ö. 451.

3)a in hm <Btähtcn bie gdufer meift mit frembem ©elbe gebaut unb

hen ©elbgebern 'jpfanbred^te beftellt »erben muffen, ru^en auf htn

ftdbtifd^en ©runbftüdfen regelmdgig mehrere "^Pfanbrec^te, bie 3u oer-

fd^iebenen Seiten eingetragen tourben. ^^Sknn ber (Eigentümer bie

3)arlejeng3infen nid^t aufbringt ober bie gauptfd^ulb nad^ S^Hig«

feit nid^t be3a]^lt, toirb bag gaug im Btoanggioege berdugert. "^öie

toirb eg nun gehalten, toenn ber (£rlög nid^t augreid^t, um alle

^fanbgldubiger 3u befriebigen? Erhalten bann alle eingetragenen

©laubiger gleid&mdgigen Anteil am Erlöfe ober toerben ein3elne

beoor3ugt? darauf anttoorten bie eprid^toörter: „3)ag miter gel^t

bor", „S)ie dlteften ^Briefe ge^en bor", ©o fagt aud^ 6cl)to. ^rt. 893

^bf. 2: „S)er ^ang ber "ipfanbred^te toirb burd^ bie 3eit il&rer (£r-

rid^tung beftimmt", d^nlid^ beim 5a&rnigpfanb § 1209. (£g liegt tool^l

aud& feine grunbfd^lid^e Söerfd^iebenl&eit im heut^d^en ©runbpfanb*'

red^t bor, toenn § 879 beftimmt, bag fid^ mehrere in berfelben Ab-

teilung beg ©runbbud^g eingetragenen ßaften nad& ber ^lei^enfolge

ber (Eintragung, alfo nad^ einem rdumlid^en "JUerfmal rid^ten;

hcnn nad& § 17 ff. ber beutfd&en ©runbbud^orbnung finb (Ein-

tragunggantrdge in ber 9lei6enfolge 3« erlebigen, loie fie beim

©runbbud^amte eingelaufen finb; bal&er entfprid&t bie rdumlid^e

^eil^enfolge im allgemeinen ber 3eitlid&en. llberbieg ^aben "iRed&te,

bie unter Angabe beSfelben S'agg eingetragen finb, gleid^en ^ang,

alfo toie in bem ©prüd&lein; „©leid^eg Alter, gleid^er 9lang."

bieten bei einer Btoanggberfteigerung frembe ^iebl^aber nid[)t fo-

oiel, ha^ ber betreibenbe *ipfanbgldubiger für feine Jorberung be-

friebigt loürbe, fo toirb er öfter felbft mitbieten. S)ann fann ber ^all

eintreten, bafe er bag ^öd^fte ©ebot abgibt, hcn 3ufd^lag erl^dlt unb

il^m fo bielleid^t gegen feinen SIDillen bie ^fanbfac^e ftatt beg ge-

fd&ulbeten ©elbeg 3uteil t»irb. 3)ie ^ottoenbigfeit beim bieten felbft

ein3ufpringen, trat fd^on in alter 3eit fo pufig e4n, ha^ fid^ ber

©prud^ bilbete; „^fanb gibt oft £anb". ga, bag ift nid&t nur im

bürgerlid^en ^Ked^te fo, fonbern aud^ im öffentlid^en: Sigmar tourbe

1803 t)on ©d^toeben auf 100 gal^re an *2necflenburg berpfdnbet unb

blieb biefem nad& Ablauf ber Seit.
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(Einige föfta(f)e 0pricf)tDörter erinnern bann noc& an bag in bcn

früheren SBanemseiten bebeutfame ^e*t, auc^ o&ne ^ittDirfung

ber Obrigfeit su pfdnben. ^amentli« bag ©c^aben öerurfac^enbe

Söie?) beg mc&barn mv biefem fogenannten ^ribatpfanbrec|)t ang«

gefegt. (£g U)irb nocf) augbrücfli« erü)df>nt im fc^ü). 0^. ^rt. 57

unb ö. § 1321 unb gilt auc^ in 3)eutfc6ranb noc& lanbegrec^taciEi; öer-

gleicf)e ^xtiM 89 beg ©infü^rungggefe^eg ^um ^®^. ^^Xur bie

mdnnli^en 3urf)ttiere, bie eben nicftt blofi famen, um beg ^ad)havn

©rag unb trauter 3u freffen, unterlagen bem ^fanbrec^te nid&t: „2)er

§eng[t ift frei ti)ie ber garre**. 6onft aber ^iefe eg: „geber mag

pfdnben auf feinem ®ut^ (Ein leic^tfinniger mc&bar, beffen mf)

gerabe nicfit biet mi<^ gab, |idtte nun in futterarmer 3ett benfen

fönnen, eg folle ber ^fdnbenbe bag Sier einmal eine Beitlang futtern.

Um i&m biefen ©ebanfen aug bem ^opf iu fc^ilagen unb i^n 3ur

balbigen <5luglöfung 3U beftimmen, erl)ielt gepfdnbeteg ^ie& alg^utter

nur „eine ©elte (mttz) mit ©teinen unb eine 3<iine (^orb) mit

STDaffer'*. 3)ai)on tDurbe bag frembe Söiel^ geiDife nic^t fett. ^oc& gröber

öerfu^ir man mit bcn ©nten unb (Sdnfen: „5)ie (EnteW i^r ^ecl)t auf

bem «ucfel." ^an pfdnbet fie nid)t, fonbern jagt fie mit 6cl)ldgen

aug feinem 2anb, unb mag ®dnfe, bie o?)ne einen girten loeiben, su

erwarten l)aben, beutet Derblümt bag Slöort an: „®dnfe ^aben feinen

trieben" unb o^ne ^ilb: „®dnfe besa^len mit bem ^opf". S)ag

ift fogar ^eute noc^ '3led)teng in ber ed)miy, htnn &ier fagt ^rt. 57

beg 091.: „3>er ^efi^er eineg ©runbftüdfg barf dritten angel&örige

S:iere, bie' auf bem ©runbftuc! Schaben anrid&ten, 3ur 0icf)erung

fdner (Erfa^forberung einfangen unb too eg bie Umftdnbe rec^t«

ferrtgen fogar töten", ^ag nun einer öon biefen ^td)Un ©ebraucf)

ma(f)en ober nic^t, iebenfallg &at bag ^leinöie^, bag unbemacftt toeibet

unb ben (Gartenbau oft empfinblic^ f^dbigt, fc^on biele ^a^Uvn

3u 5einben gema(l)t.

./

7. erunb« ober ^eaUaftcn

SBei bcn ^fanblaften bient bag ©runbftüdf regelmäßig alg ©idgier-

^eit bafür, i>a^ ber (Eigentümer eine übernommene ©elböerpflic^«

tung erfüllt. 2:ut er eg nic&t, fo fann bie gefc^ulbete ßeiftung nidEit

aug bem (Srunbftücf felbft l^eraugge^olt werben - ber (Srunb unb
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^oben bringt nun einmal feine (Selbftücfe unb ^apierfrf)eine un«

mittelbar ^eröor - t)ielmel)r muß eg öerdugert unb bie ©c^ulb aug

bem (Erlöfe befriebigt loerben. (Eg ^aftet alfo in ^afir^ielt ber ^ert,

genauer ber ®elb inert ber ßiegenfc^aft.

5)er (Srunb unt> "iöoben tourbe aber, namentlid^ im *2Hittelalter,

auc6 noc^ mit ßeiftungen belaftet, bie auf bem (Srunbftücf felbft

cr3eugt mürben unb im Notfall aug iftm beigetrieben »erben fonn«

ten, o^ne bafe man eg l)äü^ berdufeern muffen. (Eg finb bieg bie

©runblaften, mie fie ed)to. Süxt. 782
f.
hemnnt, ober -iReallaften, mie

fie in § 1105 beseic^net loerben; ber ^ortteil real fommt bom

lateinifclien res, bie eac^e. 0olcf)e Saften loaren namentlich ber

B<^W^^ an t>tn ^eute nodg) ba unb bort eine 3e?intfc&euer unb ber

Familienname 3e&nter, b. i. (Erfieber beg 3e?)nten erinnert. *iHug

ber 5üUe ber ©pric^loörter, bie bon i&m l)anbcln, follen l^ier toenig«

fteng einige angefü^irt loerben: „SßJag ber ^flug begebt, babon l&at

ber 3e6nt6err bie 10. ©arbe". S^Önt^erren loaren aber nic^t nur

toeltlic^e, fonbern aucfi geiftlic^e dürften: „<ö)o ber Pfaffe ein^^JlBei^«

loaffer ^inloirft, bafür muß xl>m ber gerr geben", ©er 3e6nte tourbe

übrigeng niclit nur oon Selb-, fonbern auc§ Don ben ^aumfrüd&ten

gefcl)ulbet: „«ilöag Obft ber mann ftat, bag foll er oer3el)nten", ja

aud& üom Söiel^: .."^on jebem Söiel) gibt man bcn 3el)nten fonber

(auger) bon gü^nern". 3)ie §ü^ner toaren aber nic^t ettoa gan3

frei, fonbern bort loar bon jeber ^rut ein 6tücf 3u geben: „§at bie

Qznm brei, fo gibt fie eing, W fie stoansig, fo gibt fie auc^ eing".

<mit bem Bcf^nUn maren bie bem SBauernftanb aufgebürbeten

Caften aber feinegioegg erlebigt, eg famen noc& bie ^anb'* unb

epannbienfte ba3U. 3)ie ©cf)löffer, beren Srümmer auf beutfd&en

Söergen unfer ^uge allenthalben entsücfen, finb burc^toeg im 5ron«

bienfte erbaut. 3)a6er ift bag eprid)toort loo^l oerftdnblic^: „5)er

SBauer fürchtet nicf)tg fo fe&r alg bie ®erecl)tigfeit", bag ift bie S8e-

laftung feineg (Buteg mit neuen ®runb-, 31"^" ^^^ Se^ntrec^ten.

^enn „'^Jiele ©dcfe finb enblic^ boc& beg (Efelg S:ob". (Eg ift ba&er

aud) fein SlBunber, bag fic^ ber ^auer bagegen in unruhigen Seiten

toie im «^öauernfriege auflehnte unb bag bie fransöfifc^e ^leöolution

im "iauggang beg 18. ga^r^unbertg mit allen biefen ßaften reinen

^x\d) gemacht i)at. 3)iefen Jortfd&ritt in ber «iRec^tgftellung beg Canb-

Dolfeg taftete ber Srbe ber «iReOolution nic&t an. 3)ag unter *2Xa-

poleon I. erlaffene fransöfifd&e bürgerliche ©efe^buc^, ber code civil,
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lieg bemgemdS feine <Stvunbla]Un 3u. 60 toar eg ba^er big 3um

ga^re 1900 aud^ im tDeftlic&en 3)eutfci&ranb, too frans öfifd^eS 2«^«^-

rerf)t gegolten ^atte. (£ i n e «efd&ränfung biefeg freil^eitlic^en ®runb«

fa^eg ift freiließ in ber Orbnung: ber alte "iöauer, ber übungggemä6

einem feiner ^inber feinen gof übergibt, foll barin «^Bo^nung unb

£ebengunterf)alt für feine alten 2:age f>ahtn. (£r foll biefe SRecftte

aurf) burcf) ^egrünbung einer im ©runbbud^ einsutragenben Ceib*

sud^t in einer Steife firf)ern fönnen, t>ai nid&t blog ber übernc^menbe

eo^n bafür »>erfönlid& haftet, fonbern ber jetoeilige (Eigentümer. JJür

ben perfönlic^en ßebengbebarf beg alten ^Bauern foll alfo aucf) ein

SRed[)tgnac^folger beg (So^neg amffommen muffen, fallg eg biefem

einfallen follte, htn ^of afgbalb $u berfilbern. 3>iefe £aft ift um fo

ertrdglid&er, alg fie nic&t toie bie mittelalterlichen bauernb auf bem

(Srunbftüdf liegt, fonbern mit bem 3:0b beg ^Bauern unb feiner ^rau

erlifd^t.

8. ^ed&te ber gerrfc^aft (^egaltcn)

3)ag S2)ort SRegal bebeutet in ber ^led&tgfprad&e urfprüngli(i& bag

Söorred[)t beg ^önigg; eg ift abgeleitet bom lateinifd^en rex, regis,

ber ^önig. ^reiücl) lougte fici& im £aufe ber Oefd^id^te nid^t bloß

ber ^önig fold&e Söorred&te (aud^ iprit)ilegien, b. i. Befreiung bon

bem für alle berbinblid^en ©efe^ nennt fie ber frembtoortfro^e

S>eutfd^e) gegenüber bem gemeinen "^Hanne 3u berfd^affen, fonbern

auc6 fonftige gerrfdf)aften, loie ber ^bel unb bie ^o^e (Seiftlid^feit. ^n

bie ©teile ber gerrfdf)aft trat fc^on bor ber Umloalsung bon 1918

ba unb bort ber ©taat. '^o bag nod& nid^t gefd^e^en ift, finb nad^

*iUrt. 155 ber Weimarer Söerfatfung pribate "^legale im ^ege ber

©efe^gebung auf btn ©taat über3ufü&ren. ^igtoeilen finb übrigeng

bie Söorred^te einselner €)tänbc ober beg e>taatc^ langft toeggefallen,

unb eg ift an i^re 6telle bag allgemeine "iRed^t getreten.

3)ag ift 3um ^eifpiel ber Jall beim 6d&a^red&t. 6d&a^ im ^ed&tg»

finn ift ein «^IJertgegenftanb, ber im ^rbboben (ober aud^ im ©e^eim«

fad^ eineg alten 6d&ranfeg) gefunben toirb unb beffen urfprüng«

lidS)er Eigentümer nic^t me^r su ermitteln ift. Söon einem fold&en

l)ie6 eg: „'iUll e<i)a^, tiefer benn ein "ipftug ge^t, gehört in bag

*5Reid&.*' eine Erinnerung bavan enthalt nod& fftutt ö. § 399: „Söon

9^ed^te ber ^errfd^aft (SRcgatien) n

einem ed)a^ toirb ber britte S:eil 3um Staate eingesogen. Söon ben

3ti)ei übrigen 3)ritteilen erhalt eineg ber Jinber, bag anbere ber

Eigentümer beg ©runbeg." dagegen enthielt nod& bag berü^mtefte

ber nieberbeutfct)en SRedfitgbüdf)er, ber um 1230 bon Eife bon 9^epfotD

berfagte ©acfifenfpiegel, bie alte Söorfd&rift, bai ber ed)a^ bem

^önig gehöre. @ie rerf)nete aber nic^t genügenb mit bem natürlid&en

Eigennu^ beg ginberg unb ©ac^eigentümerg, bie i^ren Junb lieber

t)erfd)tDeigen alg abliefern toerben. ©ie ü)iberfprac& auc^ ber natür-

lichen «illigfeit unb beg^alb loeift 3um ^eifpiel ber meF)r in Ober«

beutfd^tanb geltenbe ©dgiioabenfpiegel btn ©cl)a^ bem Eigentümer ber

©ac^e 3u, bie i^n in fic& barg, rdumt aber bem Jinber einen ge-

loiffen SHnfprud^ bavan ein. 3)enn nicl)t immer finbet ber Eigentümer

felbft bcn ©c^a^. "ilöie oft merben Slöertfac^en, bie in ^rieggseiten

oergraben toorben finb, fpdter burc& "5lrbeiter beim Sdllen ober beim

•ipflansen eineg «aumeg ober beim -^lug^eben einer ^Baugrube ge-

funben I gür biefe "^Regelung gilt bann ber ©prurf): „^eg bag Erb-

reicf) ift, beg ift auc^ ber ©c^a^." 3)iefen ©tanbpunft nimmt auc§

©c^to. irt. 723 ein. 3)er ©d&afe fdllt an ben Eigentümer ber i^n

bergenben ©ac^e, ber ginber aber ^at einen -iUnfprud^ auf eine

geioiffe Söergütung, bie jebod^ bie gdlfte beg S335erteg beg ©c^a^eg

nm überfteigen barf. § 984 beg beutfd&en «®«. aber übertoeift ben

©rf)aö bem ginber unb bem ©ad^eigentümer 3u ^dlftigem *miteigen-

tum. 3)er ginber ^at alfo nic^t blog ein gorberunggrec^t an ben

©runbeigentümer in einer ^ö^e, bie unter Um\tänbtn erft burc^

©ad&berftdnbige 3u ermitteln ift, fonbern er f^at "Anteil an ben ein-

seinen gefunbenen *münsen ober ©d[)mudfftürfen, toie loenn beibe

bei gemeinfamer Arbeit ben ©d&a^ aug bem l&errenlofen ^eereg-

grunbe gehoben l)dtten.

Unenblirf) »id^tiger alg bag ©c^a^red&t ift bag ^ergrecfit. ^e-

rul^t boc^ auf bem ^leic^tum an ^o^len unb Ersen bie überragenbe

^ebeutung beg r^einifc^-toeftfdüfc&en Snbuftriegebieteg unb Ober-

fc^lefieng. 3)ag 'SRecftt auf folc^e 53obenbeftanbteile ftanb im Mittel-

alter oorüberge^enb nur bem ^önig su. 2)od& l^atte bag feine be-

fonbere ^ebeutung, loeil fic^ ber <imineralreidf)tum bem "meufd^yen

nicf)t ol^ne biel Arbeit erfc^liegt unb fdfion bie Söorbereitung sur ®e-

toinnung einen großen *iUufö)anb bon Soften oerurfad^t. ^enn man

ba&er bie ^öobenfc^d^e überhaupt ben Meufd^jen sugdnglic^ maö)en

toollte, mußte man basu anlocfen, inbem man bem ©ud[)er unb



72 2)ag bürgerlid^e 9lc<f)t

ginber bie ^rttägntffe feiner Arbeit sufid&erte. Bunac^ft fretltci& hc

bangen fic^ bie §erren beg SRegdg noc& getoiffe Anteile an ber mug«»

beute au2, fpdter aber »anbelte man bag Bergregal um in bie ^erg«

frei^eit. geber burfte nod^ unterirbifd^en ^obenfd&d^en fud^en. „^g

l^at jebermann freieg ec^ürfen." ^tv ficft \>on ber ^ergbe^örbe einen

@d)ürffc^ein befd^affte, burfte aud& an ©teilen, bie i^m nid&t ge«

prten, graben, toenn er nur t>zn ©runbeigentümer entfd^dbigte.

gebodf) galt sutoeilen 3um (Sd^u^ beg urbar gemad^ten ßanbeg bie

Sinfrf)rdnfung: ,,^o «ipflug, (£gge unb 6enfe ^inge^t, ba barf man

nic^t nac6 Oolb graben.'* 3)urc& biefe ^^egelung mürbe freiließ in

einem ber £anbU)irtfd&aft erfd^loffenen ©ebiete bag ©ud^en mand^mal

über ®ebü^r erfd&mert loerben. 3)a6er ift meift bag 6d^ürfen nur

an einseinen befttmmten ©teilen unterfagt, ndmlid^ „unter bem

^ctt, bem Jener unb hcm "^W". ^er nun (£r3 ober ^o^Ie beim

6d[)ürfen finbet, bem ti)irb auf fein ^ege^ren („*imuten", nod^ je^t

in tcn *?©orten sumuten unb anmutig ber allgemeinen ©prad^e be«

tannt) bag ^Red^t gelpdl^rt, bai er in bm sugetoiefenen ©ebierte, bem

„Selb", augfd^lieölid^ nad^ btn i^m $uv ^ugbeutung berlie^enen

Metallen ober "mineralien graben barf. 3)ag ift ber 6inn beg fo«

genannten SBergtoerfgeigentumg. ©g berfd&afft fein (Eigentum an

einem beftimmten <sUbfcf)nitt ber (Srboberfldd^e, IDO^I aber bag '5Hed[)t,

fidS) in ber Siefe, unterirbifd^ bie berlie^enen Mineralien ansueignen.

3ft nun ba^ ^cd)t 3ur ©etoinnung berlie&en, fo fte^t eg an 3>auer

unb etäxfe hinter feinem anbern 3urüdf, unb eg l^at fid& barüber

bag ^ort gebilbet: „^ergred&t ift ftarf unb loeber ^önig, nod^ §er3og

nod^ ®raf fann bagegen."

©taatlid^er Btoang galt aud& im 3) e i d^ redete. 3)eid&e ftnb S>dmme,

bie in ber 2:iefebene am Ufer ber ©tröme unb beg Meereg entlang

gesogen koerben, um bag frud^tbare £anb bor Hberfd^toemmung 3U

frf)ü^en. 3ur (£rrid^tung unb Unterhaltung ber 3)dmme loar jeber

(Eigentümer einer £iegenfd&aft berpflid^tet, bie burd^ bie 1lberfd)lDem''

mung gefd^rbet loar, alfo feinegtoegg bloß bie unmittelbaren ^n«

iieger. 3)a^er: „5>eid^ unb ßanb geprt sufammen," „^etn £anb

o6ne 3)eid& (b. 1^. ol&ne bie £aft beg S)eid&baueg) unb ,,^ein 3)eid&

c^nc ßanb." Man lebte bamalg nod^ nid&t in einer 3eit ber ®elb«

iDlrtfd&aft, fonbern jeber mußte feiner 3)eid^pflid&t perfönlld^ (ober

burdf) feine ^ned^te) nad^fommen. *335er bieg nid^t tat, lourbe feineg

ßanbeg entfe^t: „S©er nid&t fann beid^en, muß toeid^en." 3)ie 2)eid&-
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laft befielet auc^ ^eute noc&; ^igmarcf, beffen bdterlic^eg ©ut an ber

unteren (Elbe lag, loar ja befanntlic^ 5)eic5i|iauptmann. 3)ie (Srunb-

eigentümer brauchen aber lieute nic&t me^r perfönlic^ 3u beic^en,

t)ielme6r toerben bie Soften auf bie ^Beteiligten umgelegt, ^au« unb

Unter^altunggarbeiten merben ja boc^ beffer unb billiger erftellt öon

^erufgarbeitern unb Mafc^inen, loie baggern ufto. Ilber bie m^
ber Umlagen entfcfteiben ^tutc im Streitfall nic?|t bie ®erid&te, fon«

bem bie Söertoaltunggbe^örben; bcnn bag 3)eid^mefen ift su einem

Btoeige beg öffentlichen SRed^tg geworben.

(Eintrdglid&er unb unterftaltenber für bie ?io&en gerren alg bag

5)eid&regal toar bag gagbregal ober ber ^ilbbann, bag ift bag aug«

fc&lieglicfie 9le«t, bie gagb in bem i^nen untertänigen (gebiete aug-

suüben. ©erabe biefeg Söorrecfit ftanb jebod^ böllig im ©egenfa^

3u beutfc^er «iRec&tgüberseugung. 3)ie gagb galt alg bie tdglic&e

^rieggfc^ule aller freien Mdnner. 3)eg6alb toollte bag beutfdgie Söolf

bag ^IDaibtoerf jebem freien Mann in unbefd&rdnfter Slöeife getoa^rt

miffen, unb biefer sunfc^auung entfpra<F) ber ©a^: „'^Ber bie Söögel

fdngt, beg finb fie unb mer hinten nac&fommt, 6at nic^itg ba\)on/'

©leic^too^l f^ahm bie ^o^en §erren bzn SS5iIbbann burc^gebrücft,

namentlicl) baS ^C(i)t, auc^ auf bem ®runb unb «oben i&rer Unter-

tanen ba^ gagbredE)t an jagbbarem ^ilb allein augsuüben. 5ür

jagbbar aber lourben mit ber Seit faft alle S:iere erfIdrt, beren gieifd&

genießbar ober beren ^els toertüoll ift. 3>a3u gehören felbft offen«

bare ©c^dblinge: „^uc^ ein Marber ge^rt in bm red£)ten Slöilb«

hann.'' ©pdter ^ieß eg fogat: „^llen S:ieren ift ^rieben gefegt außer

SlBöIfen unb «dren." S)a^er galt balb aud^ nic^t me^r ber ©a^: „^n

einem Jud&g bricht man feinen Slöilbbann", bielme&r tourben aud&

bie güd&fe jagbbareg ^ilb, b. ^. folc^eg, bag nur unter S8eacf)tung

ber gagbgefe^e öon bem 3ur gagbaugübung «ered&tigten erlegt mer-

ben barf. ©elbft l^eute nodP) barf ber «auer bcn in feinen öül^nerl^of

eingebrungenen Marber stoar totfd&lagen, muß aber bzn ^alq bem

gagbpdc&ter abliefern, o^ne bon blefem Srfa^ für ben bom Marber

angerid^teten ©c^aben berlangen $u tonnen. 3>ag ift eine für bie

lEierrfc^enben ©tdnbe gefd)affene «^Regelung, bie gewiß ben je^igeu

^Hnfc^auungen bon (Serec^tigfeit nic^t me^r entfprid)t. 5)er Sö)tlb«

bann &at m mit ber Seit immer weiter auggebe^nt. Wä^renb er

fi^ urfprünglic^ auf bie Söierfüßler befd^rdnfte unb eg f>ieß: „^ie

S:aube ift gemein", geprte aud& balb „93ogeIfang 3um ^tlbbann".
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Unb tpie fe&r ber Söogelfang au<i& öom *5lt)el gefc^a^t unb gepflegt

tourbe, 3eigt ber ^Beinamen beg erften @a<6fenfönlgg „gelnrid^ ber

Söogler".

Wxt fc^toer bag ^ed&t, auf f rembem ®runb unb 58oben jagen

3u bürfen, auf bem 58auernftanbe laftete, ^at u. a. Bürger In feiner

SBallabe „3)er tDtlbe 3ager" gefc^ilbert. 3>ie fransöflfc^e *iReboIution

f)at baE)er auc^ mit biefem SRed&te aufgeräumt unb l&eute &at jeber-

mann grunbfd^licö t>a^ gagbrec^t auf feinen i?iegenfd&aften. geboc^

barf eg ber (Eigentümer bon meinbefi^ nid^t felbft augüben, toeil eg

mit (5efaf)r öerbunben todre für ben ^ad&barn unb für ben ^eftanb

beg S23ilbeg. 3)ag ^ilb erfreut aber nid&t blog bag ^uge beg SZöan«

bererg, fonbern ftellt aud^ einen, tocnn aud^ befd^eibenen, S^eil beg

93otfgbermögeng bar. 3)a^er »erben bie ©emarfungen ber ©emein-

hcn (mit ^ugfc^lug beg sufammen^dugenben (Sroggrunbbefi^eg) 3U

3agbbe3irfen sufammengefd^Ioffen, unb biefe '^t^ivU ©erben an

3agbtiebf)aber berpad^tet. 3>er ^ac^tsing aber fliegt in bie ©emeinbe-

faffe unb fommt btn ©runbeigentümem infofern sugute, alg fic^

baburd^ bie bon i&ren (Srunbftücfen 3u sa^lenben ©emeinbeumlagen

minbern.

Hm für bie 3)auer einen angemeffenen "^Bilbftanb 3u erijjalten,

finb ecl)on3eiten eingefül)rt, innerhalb beren fein toeiblid^eg Slöilb

gefc^offen »erben barf: ,,'man mufe ber ^albseit i&r ^lec^t laffen".

ilä^t yid) aber bag ©efd^led^t ber S:iere aug ber Jerne nid^t unterfd[)ei«

ben, U)ie beim §afen, fo erftredft fid^ bie 6d&on3eit auf bie gan3e

<2Dilbgattung. 935er eine fo groge 3ufammen6dngenbe ^öobenfldd^e

Ifat, bai er felbft bie gagb ausüben barf (bielfad^ 72 ha), ber fann

feinen «^öilbparf aud[) einl^egen, um btn ^ugtritt beg «^öilbeg in

frembeg gagbgebiet 3u bereuten unb um bie ^ngrenser bor STöilb«

frf)aben 3u toa^ren: „"^öer barf jagen, ber barf l)agen". S>a3u f^at ber

gagb^err oft -iUnlag. 'S>tnn nid&t blog bie STöilbfauen bred[)en in bie

^artoffelddfer ber dauern unb sermü^len fie, fonbern audf) bie Qafen

fud&en bie S^ol)lgdrten auf ufto. ^g ift bal^er, tx>cnn man bie menfd^-

lirf)e "Statur redf)t fennt, nid^t fo bertounberlid^, bag bie ©ntfc^eibung

barüber, ob bag beutfd^e ^®^. bom <Reid^gtage angenommen toerbe

ober nic^t, 3eitü)eife abgegangen l)at bon ber ^rt, toie in § 835 bie

<Pflid^t beg gagbbered^tigten 3um ^rfa^ beg (Sd^abeng geregelt toer-

bcn follte, btn Wilb aug feinem gagbbe3irfe an ©runbftüden an-

rid^tete. ^efonberg l)eftig loe^rte fic^ ein Seil ber ^bgeorbneten gegen
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bie SDerpflid&tung, bcn bon gafen angerid^teten 6c^aben 3u erfe^en.

3)iefe ^vt beg srDilbfd[)abeng ^at man bal)er, um bag ©efe^gebungg-

merf nic^t 3U gefd^rben, aug bem 58®^. loeggelaffen unb bie 9^egc-

lung ber ßanbeggefe^gebung überlaffen.

3)ag Umwegen eineg gagbbe3irfg f)at nodP) eine anbere re<§tlid&e

iBebeutung. 3)ag <=a3ilb in Slöalb unb ^elb ift 3undcl)ft ^errenlog. ^tm

follte aud) ber 3ug- ober ©tric^bogel gehören, ber feinen etanbort

Igidufig toed&felt? ©oldf)e S:iere treten ing (Eigentum beg '3Kenfcl)en

regelmdgig erft, toenn fie ber gdger getötet unb an m genommen

f)at. Unb ba ift bie '5^ecl)tgfrage, ob bag Eigentum baxan jeber er-

toirbt, ber fie erbeutet unb an fid) nimmt. 5)ag lehnen bie (5efe^e ab;

benn loenn jeber Slöilberer (Eigentümer beg gefc^offenen ober in ber

©d&linge gefangenen "Oöilbeg toürbe, bann gdbe eg feine georbnete

gagb- unb Sö3ilbpflege. mdmt\)v erioirbt bag (Eigentum am getöte-

ten ober gefangenen <S5ilb nur, toer 3ur <5lugübung ber gagb be-

red^tigt ift, alfo namentlidfi ber gagbpdd)ter; er l^at bag augfd^lieglic^e

^t6)t 3ur «Uneignung, § 958 ^bf. 2, 0. § 383. „SOJilbtiere in S:ier-

gdrten unb 3ifdf)e in S:eic&en ober anberen gefd&loffenen spribatge-

todffern aber finb nic^t ?)errenlog" (§ 960) ober loie bag 935ort fagt:

„Solange bag <5öilb im ^ann, ge^ört'g bem öerrn noc^ an". "Jöa^r-

f'd&einlic^ aber toill biefeg «^aJort nidP)tg barüber fagen, ob bag ^ilb

in ber Jrei^eit irgenb jemanb gepre, fonbern toill nur augbrücfen,

bag fein gagbbered&tigter flie^enbeg ^ilöilb über bie ®ren3en feineg

gagbbe3irfeg liinaug berfolgen barf. S)ie „gagbfolge" ift berboten,

aud& toenn bag Sier fd^on oeriounbet ift unb ooraugfic^tlic^ balb ein-

geben iDirb. 5)enn toenn man folcf)em 933ilb in ein frembeg gagb-

gebiet folgen bürfte, fo lodre bie Söerfud^ung 3U grog, aud& anbereg

bort angetroffeneg 3U jagen.

3. ^auptjlücf: @c^ulbt)ert)dUniffe (©cbinge)

1, 5ingemetneg

^it bem "^löorte ed[)ulb berbinbet man im 9^ec^t oerfc&iebene be-

griffe. 3undc^ft hcbcutet e^nlb ben (Begenfa^ 3ur blogen Söerur-

fac^ung unb ift ein gauptunterfc^eibunggmerfmal 3ö>if*en erlaubten

unb unerlaubten ganblungen. ^tnn man im <iRed&tgleben bon Ur-

facfye fpric^t, toill man lebiglid) feftftellen, loobur* ein (Erfolg l)erbel-
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gefül&rt toorbcn ift, o^nc 3u fragen, ob bahci ein '2Henfc5 anberS qc
l^anbelt l^at, alg er nad^ "Ked^t unb 0itte ptte l^anbdn foiren. Slöirb

ein 'JBalbbaum Dom S8Ii^ getroffen unb serfpellt, fo ift ber ^a§ bie

Itrfad^e ber 3^rftörung unb beg bem (Eigentümer baburd^ ertoad^fen«

bcn (Sd^abeng; oon einer ©d^ulb tann nic^t gerebet toerben unb ber

gefd^dbigte (Eigentümer f^at gegen niemanb einen (Erfa^anfprud^.

^irb aber ber ^aum öon §ol3bieben gefallt unb toeggefal&ren, fo ift

bag Saften nid^t bloß bie Urfad^e beg Sc^abeng, fonbern 3ug[eid^ eine

fd^ulbgafte ^anblung ber Später. 6ie ^aben ndmlid^ „öorfd^lid^ unb
rec^tgtoirbrig bag (Eigentum eineg anberen Oerle^t** (§ 823, fd^to.

0<3l. ^rt. 41, ö. § 1294) unb baben baför nad) bürgerlid^em '^cd)t

6d&abengerfa^ 3u leiften. daneben fönnen fie Dom ©trafrid^ter toegen

9ol3frel)elg geftraft toerben. ©iefer begriff ber 6d&ulb fel&rt auf oer«

fd^iebenen 9^ed^tggebieten toieber. (Bo im Söertraggred^t (bie ^üg«
lerin berfengt burd^ ein 3u ^eißeg ^ifen bie 58ruft eineg §embeg,

fo ba^ eg nid^t me^r alg S^agl^emb getragen toerben fann), aber aud^

im ^amilienrecbt: fo follen nad^ § 1574 ^(S^. ©d^eibunggurteile eine

Angabe barüber entl^alten, toeld^er bon ben (El^egatten bie (Sd^ulb an
ber (Sd^eibung trage.

(Ein anberer begriff Don ©d^ulb l^at bem 3toeiten *58ud^ beg beut*»

fd[)en ^(5^. ben "5Xamen gegeben: 'iRed^t ber 6d&ulbOer]^dTtniffe,

©d^ulbred^t. S)ie 6d&loei3 bagegen f^at für biefeg 'iRed^tggebtet bie bon

9^om ftammenbe ^e3eid^nung Obligationgred^t. 3)lefe f)atte fie fd&on

il^rem 58unbeggefe^ t>on 1881 beigelegt unb fie bann im gal^re 1911

beibel&alten, alg fie bag dltere ©efe^ bem neugefd^affenen Bioil*

gefe^bud^ anpaßte, öfterreid^ fprid^t in ber 3ö>eiten Abteilung beg

3loeitcn S^eilg Oon perfönlid^en 6ad^enred^ten, eine ^e3etd^nung, bie

fonft nid^t me^r übltd^ ift. ^ud^ bie 3ü)eite ^rt beg 6d^ulbbegriffg

ift bem "ilintaggleben nid^t fremb, fo toenn ettoa ein Söater feinen ber*

fd^toenberifd&en ©ol&n fragt; SB5ie btel 6d&ulben bcift bu eigentlid^?

S)abet benft man freilid^ meift an ©elbfd^ulben. 3)ag finb |a too^I

aud& bie 6d^ulben, bie Oielen 'iölenfd&en bie meifte 6orge mad&en. 3m.
*!Red&tgfinn finb eg aber nid^t bie ein3igen, eg gel^ören bal^in aud^

bie SöerpfUd^tungen 3ur ßeiftung anberer 6ad&en unb bon 3>ienften.

^at eine (Eifenba^nbertoaltung 3. 53. bei einer ^abrif 25 (5üter-

loagen befteflt, fo fd&ulbet nic&t bloß fie ben ^aufpreig, fonbern nad^

red^tUd^em ©prad^gebraud^ ift aud^ bie ^abrif fd^ulbig, bie beftelU

ien ©ütertoagen bertraggmdßig ^ersufteüen unb ab3uriefern.
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5m ©egenfa^ 3um Eigentum ^at bag ©c^ulbber^dltnig bag ^e-

ftreben toieber gelöft 3u toerben unb nic^t ungemeffene Bett 3u be-

fteben '5)en Sof, ben ber 5öauer bon feinen eitern ererbt, toill er

feinen ^inbern F)interlaffen, unb bie ®üter ber ^beugen berbleiben

oft iabr&unbertelang in ber gleichen Jamilie. 3)ag (Eigentumgrec^t ift

fonacf) für bie ©auer beftimmt, außer beim ganbelgberfeftr, too bte

®üter alg Sparen beftimmungggemdß iF)ren §erm balb 3u toed)feln

pflegen unb too man bie ^aren Caben^ter nennt, bie feinen ^bfa^

finben. ©c6ulbberl)dltniffe finb grunbfd^lic^ bon t)orüberge^enbem

iöeftanb; fie toerben eingegangen, um früher ober fpdter geloft 3u

toerben. 3)ag fann fo rafc^ gefc^e^en, bai ^inbung unb Cöfung 3u«

fammenfallen. 60 ift eg bei ben meiften Mufen beg
^<'f^^''^

£abent)erfe^rg unb bei ben fogenannten ganbgefd&enfen, toom S33er«

pflic^tung unb Erfüllung in ber ^egel ni«t boneinanber f^etben

laffen. klarer ^ebt fic& bag finben unb bag Cöfen eineg iScf)ulb-

oer^dltniffeg ah, toenn jemanb beim ©cf)neiber einen ^n3ug beftellt

unb ben etoff augfuc^t. 3)ann ift ber ©d&neiber fc^ulbig, ben augge«

fuchten ©toff 3U »erarbeiten unb ben ^n3ug paffenb ^ersuftellen, ber

Söefteller aber ^at ein« ober me^rmalg 3ur ^robe in fommen unb

nach Sertigftellung unb Ablieferung beg sansugg ben ^reig 3u be-

jaulen. Smmer^in toicfeln fic& au« berartige ©d)ulbber&dltniffe tm

Söerlaufe bon ^od)en ober Monaten ab, ©c?ileppt fi« aber bte Ab-

tragung bon ©elbfc&ulben über biele ga^re ^in, fo ift (abgefeben

t>on ben bur<6 ©runbpfanb gefiederten ©arle&n beg §augbefi^eg)

nteift ettoag nicbt in Orbnung; fo namentli« bei ben in früherer 3eit

niAt feltenen Jallen, too ein Söauer in ber gugenb fein ©ut mit

©cf)ulben übernommen ^atte unb fie big 3um ^benb feineg 2ehen^

nicf)t !)atte abtragen fönnen, fonbern bielleic^it bei feinem ^le^'*

pnbler immer tiefer in Söerfd^ulbung geriet.

2. entftel^unö unb (Sd&ulbgtunb

S)ie ©c&ulbberbinblid)feiten entftefien meifteng baburc^, bag

me!)rere ^enfc&en eine Söereinbarung treffen, toobei ber eine ober

beibe S:eile <iöerpfticf)tungen überne^imen. ßegt 3. ^. lemanb einen

Seil feineg Uo^neg bei ber ©parfaffe an, fo übernimmt nur bie ^affe

eine ^erpflic^itung, ndmiid) bem (Einleger fpdter eine gleich ?)of)e
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©clbfummc surücfsusa^Icn unb bag eingelegte ©elb in ber BlDifd^en-

seit 3u bersinfen. SBeftellt aber eine gaugfrau im gerbft beim ^ol^Ien-

l&anbler ben "Söinterborrat an gols unb ^ojlen, fo tnerben beibe S:cire

sugfeid^ ec^ulbner unb ©laubiger; ber ganbler fcgulbet bie befte«*
Un Waren unb f)at btn berelnbarten ^aufj)reig 3u forbern; bie ^u^»
frau (rid^tiger ber bon i^r bertretene öl^emann) fd^ulbet ben Kauf-
preis unb ift (BIdubiger ber 58rennftoffe. 3)iefe 58eifpiele beranfd^au*
lid^en ben begriff ber einfeitigen unb ber gegenfeitigen *33erträge.

3n ^öerbinblid&feiten 3u feinen "nebenmenfd&en tritt man aber
nid^t brog burd^ freunbfd^aftlid&e "23ereinbarungen, fonbern aud& ba^
burd), ba^ man gegen fie eine unerlaubte ganblung begel^t. 3)er im
borigen ^bfc^nitt ertoa^nte golsfreöler fd^ulbet bem 935arbeigentümer
(£rfa^ für ben ©d^aben, ben er il&m burd& ba^ unbefugte fällen eineg
etammeg sugefügt l^at. 3)iefer ed^aben braud&t übrigeng nid^t blog
im Slöerte beg enttßenbeten golseg 3u befte^en; benn ber Stamm fann
heim SäUen nod) anbere 'Zäunte berieft unb beim geraugfd^ reifen

auf ben Weg eine junge ^albanlage befd^abigt "^aben.

3n frül&eren Seiten tourben bie Vertrage ^dufig auf 'iateffen unb
Warften gefc^Ioffen. gier ftellte ber eine feine SlDare au2, ber anbere
befall fie. ®efiel fie i^m, fo fragte er too^I nad& bem greife. 3nbem
ber Kaufmann biefen benannte, erfidrte er feinen Tillen, fie bem
Jragenben 3u berfaufen. (£r mad&te ein Angebot ober einen Antrag
3um *iöerfaufe (eine Offerte, lote l^eute nod^ tt>eite ^olfgfreife mit
einem überflüffigen ^Sklfd^ioorte fagen), unb ber anbere l&atte eS nun
in ber Qanb, ben Antrag an3une]&men ober absule^mn. ^ud& loenn
er an3une]^men toiKeng loar, pflegte er nid^t fofort ja 3u fagen, fon-
bern fing feinerfeitg an, einen niebrigeren ^reig 3u benennen; benn
auf einfadfjen ^irtfd^iaftgftufen ö)ill man burd&aug „j&anbeln". SBig

3um enblid&en ^bfd^Iug ober ^ugeinanberge^en tourbe metft bier

6in- unb ^ergerebet. 3>iefe ©rfd^einungen beg i?ebeng liegen loo^I.

bem «üöorte sugrunbe; „forbern unb bieten mad^t ben Kauf**. *33or«

auggefe^t ift boÄefatterbingg, bag fid^ Jforbern unb ^Bieten fd& lieg-

rid^ bedfen. "^enn aber über bielerlei gerebet toirb unb tjoenn babei
arie möglid^en Söorfd^fdge aufgeworfen unb berkoorfen loorben finb,

ift eg oft fd^ioer 3Ü fagen, oh beibe 2:etre eigentlid^ einig getoorben

feien unb toorüber. 3)al&er bitbete fid^ bon alterg^er bie 6itte, bie

S^atfad^ ber (Einigung burd^ eine befonbere Jform 3um ^ugbrudf 3u
bringen, 3um ^Betfpiel ben ^bfd^Iug beS Kaufg burd^ §anbfd^rag
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3u befrdftigen, toie eg f)tute nod& im Söiel&anbel üblid^ ift - Uer mug

eg „patfc&en". ^erü^mt ift ber ganbfc^Iag alg <33ertragg3eid&en in

©oeti^eg 5auft, too 5auft in feinem 6tubier3immer unb «imep^ifto-

pF)e{eg in ^Zöed^felreben fagen:

„3>ic «^DOcttc biet' idf)!"

„Soppl"

„Unb 6c|)lag auf 6d^lag!"

^uf biefe Beid^en beg ^rtraggfc^luffeg he^iei^en fid& bie Slöorte:

„§anb muß Qanb faffen" unb „^ag man mit bem ^unbe gelobt

^at, mu& man mit ber ganb betoeifen". ^n anberen Orten „be-

meinte" man ben Kauf, b. &. man feierte feinen ^bfcf)lu6 beim Slöein

(fog. <n5einfauf). 3)iefe formen bringen 3ö>ar 3um ^ugbrudf, bag

man einig getoorben ift, berfagen aber, loenn fpdter 3ü>eifel barüber

entfte^ien, ob fic^ bie Einigung auf ben ober jenen «ipunft erftrecft

Ifiabe. Hm auc& biefen (Erfolg fidjier $u ftellen, erridE)tete man in einer

Seit, alg bie Kunft beg ©d&reibeng allgemeiner geworben loar, über

bag ^bfommen eine Urfunbe unb naljim in biefer alleg auf, toorüber

man einig getoorben toar. 2)a&er ift bie Urfunbe bie <Rec&tgform,

bie in oorgefrf)rittenen Seiten ben 6ieg über bie anberen babon-

getragen l^at.

konnte ein fold&eg dugereg Betten beg ^bfcfiluffeg nid^t bargetan

toerben, fo toar ein Söertrag nid^t rec^tgtoirffam suftanbe gefommen.

^eute bebarf bie smiHengeinigung regelmäßig feiner befonberen

5orm unb eg gilt; „(Ein ^ilöort mug fo gut fein, toie ^rief unb Sie-

gel", „(Ein *2Hann, ein *?n)ort", „91Benn bag ^ort bon ber Bunge

ift, ift ber *mann gebunben" ober mit ben beliebten fpagigen B^'

fd^en: „S)en Od&fen l&dlt man bei ben §örnern, ben 'mann beim

Slöorte, bie JJrau beim *iRodE" ufto. <35erpfli4ltet aber fd&on bag bloge

Slöort, bann befte^t bie (Sefa^r, bag fid& ber Ungeftüme o^ine befon-

bereg Butun, anbere aber burc^ «efc^ioatien, burdE> bag Bufü^ren

beraufc^enber ©etrdnfe ufto. 3U Söerpflic&tungen befrtmmen laffen,

bie über il^r Söermögen ge^en. ^enn „Söerfprec^en ift eing unb Qalten

ein anbereg". Kommt ber Söoreilige jur «efinnung unb toill bie

6ad&e auf einen bernünftigen SBoben fteHen, fo anttoortet tool&l ber

anbere: „®erebet Ift gerebet". Saturn fagt ein toeiterer ©prucf) toar-

nenb: „*5öer^igen ge^t nic^t ol&ne ©d^Kiben ab", ^t freilid^^ ein S^eil

ettoag Unmöglid&eg berfprodS^en — man benfe an bie mittelalter-
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lld^en Söertrdgc, in t>tnen mel^r ober tDeniger gutgläubige Sauber«

fünftler gclbl^ungrigen dürften ®oIb 3U tnad&en öerfprac^en — , fo

gibt ben auö) l^eute im allgemeinen nod) sutreffenben mugtpeg

(§ 306, fcf)tt). 09^. ^rt. 20, ö. § 878) haS epric^lDort: „Soor ber Hn«

möglid^feit toeid&t bie ©d&ulbigfeit" ober toie § 306 beg '^e^. fagt:

„(£in auf eine unmöglid&e ßeiftung gerichteter Söertrag ift nid&tig".

(So ift eg, menn bie ßeiftung öon öornl^erein unmDgIici& U)ar. SßJirb

fie aber erft nad^ bem Söertraggfd&Iug unmöglid^, oerbrennt 3. ^. bie

bom SBaucr berfaufte ^rud^t in feiner ed&euer bei einer Jeuerg-

hvun^t, fo loirb er öon feiner S^ieferunggpflid&t nur frei, toenn ber

"58ranb of^nc fein Söerfd^ulben auggebrod^en ift (§ 272, fd^to. 0^,

mt. 119, ö. § 880); fonft Dertoanbelt fie fid& in bie ^^pflid^t 3um

(Sd^abengerfa^e, § 280.

gebe edf)ulboerbinblic^feit l^at einen beftimmten ®runb, ber oft

fd&on in ber Benennung beg ©efd^dftg 3um '^lugbrurf fommt. S)er

Kaufmann toill feine Sparen oerfaufen, bie gaugfrau ^d^en-

oorräte einlaufen, ber gaugeigentümer toiH bie Flaume, bie er

nid[)t für feine fjamilie unh fein ©efd^aft braud^t, an anbere ver-

mieten
,
3u Wci^na(i)t toill man feinen ^ngel^örigen etloag f rf) en-

f e n. Slöo fic^ biefer ^ern beg ©efd^äftg nid^t fd&on aug ber "^cntn"

nung ergibt, ift eg geboten, ibn fonft 3um "illugbrudE 3u bringen,

bamit flargeftellt toirb, bag eine 'iRed&tgt)erbinbadf)feit eingegangen

toerben foll unb toirflic^ entfielt, ^cnn fonft gibt eg leidet ^igöer«

ftdnbniffe, man ift fid^ l&ie unb t>a über bag oon einem 2:eil beab-

fid^tigte 9led^tggefd&äft in^ ^al&r^eit nid&t einig gelDorben. <5llgbann

ift aud^ Um Söertrag $u\tanhz gefommen, ettoaige Söermögengber*

fd^iebungen entbel^ren beg red^tlid^en (Srunbeg unb finb nad& bzn

Söorfd^rtften über ungered^tfertigte ^ereid^erung (§ 812, fd^to. 0'^.

<2lrt. 62, C). § 1431) aug3ugleid^en. e^idt einem 3um «eifpiel ein

'ipapiergefd&äft einen SHJanbfalenber 3u '5leuja^r ing gaug, fo nimmt

man leid[)t an, eg foUe ein mujal&rggefd^en! unb SBerbemittel fein,

unb fd^Idgt i^n 3um ©ebraud^e an bie "^anb. "^cnn bann aber bag

©efd^äft jemanb 3um (£in3ic6en beg ^aufpreifeg l^erumfd&idft mit ber

^e^auptung, ber ^alenber fei 3ur 5lnfid&t unb 3U ettoaigem (Sinfauf

an alle etabtbelool^ner gefenbet loorben, fo fann ber Empfänger

fagen: „3)ann finb toir nid^t ^anbelgeinig. 3d& l&abe genug ^atenber

unb faufe euern nid^t. 3d& f)aU i^n nur alg ©efd^enf angenommen.

'^tnn i^r i^n aber nid^t l&abt fd^enfen toorien, fo gebe id& i&n fo 3U-
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rücf, tt)ie er je^t ift mit ben Cochem, bie oon hageln ftammen, unb

mit' ben ^emerfungen, bie in3tDifrf)en barauf gefd&rieben toorben

finb".

gier beftel^t alfo too^I eine ^ec^tgoerbinblid^feit, ndmlid^ bie

3ur gerauggabe ber ^ereid^erung, aber feine Söertraggberbinb-

lid)feit, toeil beibe nic^t über btn Orunb ber 6c^ulb einig geworben

finb. eine foldgie (Einigfeit fann bagcgen dugerlic^ oorliegen unb

bocö fann bag ^ort: „Bufagen macjit fd&ulbig", ahinU^mn fein,

ndmlicö bann, mnn man feine ^ed&tgberbinblic^feit ^at begrünben

toollen, eg fi* Vielmehr um blogen 6c^er3 ober um 6piet ^anbelte.

3m legten ^Oluftritt oon ßeffingg ßuftfpiel ^inna oon ^arn&elm

fragt 3. ^. bie 3ofe gran3igfa: gerr «ilBad^tmeifter, brandet er feine

grau SJBac^tmeifterin?" Unb biefer antwortet: „®eb' ©ie mir 5^re

ganb, 5rauen3immerc&enl Sopp!" mrf) ber Söorftellung fann natür«

lic^ feiner ber 3>arftener gegen ben anberen ^lec^tganfprüd^e aug

Söerlöbnig mad^en; benn man l^at nur gefpielt unb feine ^illeng-

erfldrung abgegeben; ogl. aud^ § 118.

^ud) stoei anbcven «iUrten t>on Söerbinbüd^feiten fte^t bag ®efe^

oon je^er ni^t freunblic^ gegenüber. 6ie entftammen smi ßaftern,

3u bencn toxv 3)eutfc&e fc^on nad& bem diteften genaueren ^eridS)t

über unfere SöorfaF)ren, nac^ beg römifc^en (Sefc^iic&tgtd^reiberg Saci-

tug (Germania (^ap. 22-24) neigten: epiel- unb Srinffc^ulben.

Slöurben fie fofort erfüllt, fo toar eg gut; anbernfallg ^atte ber mäw
biger bag "inac&fe&en, loenigfteng fonnte er fie nid&t üor ©eridf)t ein-

flagen. „Um 6pielgelber ^ilft man feineg ^^ed&tg", „Sö5irte unb

guren sa^lt man oor bem 3apfen". «ei ber 9[0irtg3ec&e loar geloigi

nur an beraufc^enbe ©etrdnfe gebac^t. 3)a6 man btn bier offenfid^t-

ad)en Mißbrauchen fteuern toollte, ift begreiflich bei einem Söolfe,

bag bie fdfilimmen 935irfungen beg 2:ruufeg in einigen föftlirf)en

©pridPitoörtern feinen gefdf)rbeten Söolfggenoffen oorg ^uge geftellt

l^at: „5)er galg ift eine enge etrage, unb fü^rt gaug unb gof burdgi"

fotoie'„5m «e(^er ertrinfen me^r alg im ^eere". (£g toirb auc^ l)eutt

loieber ber gleic^ie ©runbfa^ in ben ^Bereinigten etaattn oon ^me»

rifa gelten, m feine geiftigen ®etrdn!e in <2öirtfd^aften auggefc^enft

merben bürfen. mtürlic?) fönnen auc& bort bie ^orberungen für

(Speife unb Bimmermiete eingejagt loerben. «ei ung ift ferner aucf)

ben Sorberungen für geiftige (Setrdnfe bie ^lagbarfeit nicf)t ent-

3ogen. Wznn aber ein ^irt einem offenfic^tlic^ betrunfenen ©afte

6 3BtnIIer, "DaS SRec^t
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iDeiter ©etranfc öerabreid&t, fo fann nid^t nur loegen ^eförbcrung ber

'33öncrei nad) t>zn 'iöorfrf)nften ber ©etoerbcpolisei (§ 33 ©eto.O.)

gegen il&n eingefd^ritten toerben, fonbern eg ift aud^ feine flagbare

6d&ulb entftanben, loeil ein ^etrunfener infolge ^Ifol^olDergiftung

in feiner geiftigen S^dtigfeit oornberge^enb franf^aft geftört ift unb

bal^er feinen 'öertrag über btn ^auf bon ©etrdnfen fd^Uegen fann

(§ 10^ Siffer 2, e<i)Xo. ^rt. 16, ö. § 21). 5)a6 man beim S^rinfen,

aud^ \3>cnn man nid^t betrunfen ift, bod^ bielfad^ nid^t bie für einen

©efd^dftgabfd^luß nötige ^larfteit unb llberfid^t ^abe, berüdffid^tigt

t>a^ l^eutige '^td)t im allgemeinen nid^t. 'iJXur ift ha unb boxt in *^er«

toaltunggborfd^riften beftimmt, ba^ öffentUd^e Söerfteigerungen nid^t

in 91öirtgl^dufern abgehalten trerben bürfen; baburd) foll ber ©efal^r

öorgcbeugt loerben, ba^ bie Söerfteigerer burd^ €>pcnbm t>on ^icv

unb 8d^napg ben ^aufIiebF)abern "mut mad^en 3U törichten Geboten.

3eigte bag ditere ^ed&t bielleid^t beffere "menfd&enfenntnig, tx)cnn

eg über bie bürgerlid)e «iRed^tgtoirffamfeit fold^er (Befd^dfte beftimmte:

„9[Bag l^inter bem 'ilöein gerebet iDirb, gilt nid^t**?

3^ ^fnenömöttgel

e<i)\Ucv meint stoar: „S)er menfd^ ift frei gefd^affen, ift frei'^- aber

im 2ehm beg (Einselnen unb ganser 'iöölfer ift eg beim "SUbfd^Iug bon

Söertrdgen mit bem freien unbeirrten Willen nx(i)t immer gut be«

ftellt. ^ie ein entmaffneteg unb l^alb ber^ungerteg ^olf einen *2Had^t«

fprud^ annel^men unb unterfd^reiben mugte, bcn ber in SJBaffen

ftarrenbe Jeinb burd^ bag 5)rudmittel ber §ungerfd&raube auf«

nötigte, fo fann ber einselne burd^ (gemalt ober burd^ 3)ro]^ung mit

©etoalt gestDungen toerben einen Söertrag einsuge^en. ^an benfe

etloa an bie merftoürbigen Saufd^gefd^dfte, bie nad& Sl&amiffog ®e«

bid[)t „'QSöfer ^arft" ber bom ^öniggmal^Ie fommenbe ©aft im

*5parf mit bem betoaffneten '^anbiten fd^log! „©etoalt mad^t fd^nellen

'iöertrag". *^ber ber Söergetoaltigte loirb fid^ feiten babei berul^igen

unb toirb fragen, ob er rettungglog an ben erstoungenen Söertrag ge«

bunben fei. ©arauf loirb ung bie ^JUnttoort suteil: „©enöteteg be«

ftellt nid&t". JJreilid^ loirb ein fold^eg ©efd^dft nid^t o^ne toeitereg

alg ungültig be^anbelt, fonbern eg ift blofe anfed&tbar. gid^t aber ber

gestoungene ober ber betrogene Söertraggteil bag burd^ 3)rol^ung ober

S:dufd[)ung ^u^tanbt gefommene ©efd^dft an, fo ift eg bon Anfang an

<325iltenginttngel
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nid)tig (§ 142, m- 0^. ^rt. 31, ö. § 870, 871). ^Xaturud) totrb ber

Jrtragggegner ben ^nfedjtungggrunb regelmdfeig in ^^^ebe ftellen;

algbann muß if)n ber ^nfec^tenbe bor (geriet betoeifen. ^irb ber

tSag nicjt angefod)ten, fo ift er rec^tgmirffam. 9er betrogene

ober (Sesmungene f*dmt fi« bielleic&t, feine ©d)todc&e iu ge^e&en,

ober er fommt nac&trdglid) 3ur mnfid)t, bag ber Vertrag auc& i^m

qetoiffe '^Jorteile bringe.

ssycv einen Vertrag fc^liefet unb babei falfc^e ^nfc^auungen über

bcn mrftpreig, über ^efc&affen^eit ber mre ufio. &at, ift ubrigeng

nicht immer bom Söertragggegner in biefen Suftanb berfe^t. 5)er

^enfd) fann fi* an^ o^ne fd)ulbf)afteg Sutun eineg
^J^^^^^^

^^;^";

5)ie bier auftauc^enben fragen finb allerbingg 3u fem, alg ba&

fich bag eprid)tDort bamit befaßt Wt^- Smmerftin mag bie ©ac^e

burch ein SBeifpiel flar gemacht loerben: (£in S^aufmann fltbt fernem

©d)reibfrdulein bm Auftrag, ber iBanf 3U f«reiben, fie folle 20^erg«^

toerfgaftien für i^n faufen. 2)iefeg, nur mit falbem O&re su&orenb,

fcbreibt: „^öerfaufen 6ie für ung 20 . . .
^ergmerfgaftien.^' 3)er ^auf«

mann überfielt beim Unterfc^reiben beg ^riefg ben Segler unb toirb

ihn erft am anbern Sag 3ufdllig getoa^r. 2)a er eine folc^e (Srflarung,

ü>ie bie niebergefd)riebene überhaupt nid)t abgeben toollte, fann er fxe

toegen Srrtumg anfechten. SreiU« barf barunter ber fd)ulblofe ^er«

tragggegner ni«t leiben; biefer fann ja bem «riefe nic^t anfejen,

bafeer einen ec^reibfe^ler enthalte. 3)er ^nfe^tenbe
«^«6f^"^

®^9-

ner baf)er ben ec^aben erfe^en, ben ber anbere baburc^ erleibe
,
bag

er auf bie ©ültigfeit ber ^rfldrung bertraut ^at, ober mie fic^ ^rt. 2b

beg f*tt) 0^. augbrüdt: ©er Srrenbe liat btn aug bem 5>a?iinfallen

beg Söertragg ertoac^fenben e^ben 3U erfe^en. 3)iefer 0c^abe fann

beftel)en in ben ^oftgebüf)ren, bie bie «anf für ben Auftrag an ber

«örfe unb für beffen «ilöiberruf ^at auftoenben muffen u. bgl. 3)ie

Söergütung bagegen, bie ber «auf für bie ^ugfü!)rung beg ^uftragg

3U entrichten getoefen todre, fann bei biefem ^ertrauengfd^aben reget-

mdgig nid^t bered)net toerben.

din ec^ulbner loirb bon feiner ^erbinblic^felt in erfter ßinie ba^

bnxd) frei, ba6 er genau bag leiftet, mag nac^ bem Vertrage ben
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©egenftanb feiner ed)ult> hübet 3n bem ©prud&e, „B^l&len ntad^t

lebig", ift mlfl sunad^ft an ©elbfd^ulben gebac^t. ®elb im SRed[)tg«

[inne ift aber t)a^ bom ©taate eingeführte unb mit feinem §ol^eitg-

3eic^en berfe]E)ene Sa^lunggmittel, bag jeber ©laubiger annel^men

muß. 3m 2aufe ber 3eit finb 3ur Serftellung t^on ®elb berfd^iebene

©toffe iDie "^orsellan, 'imetall unt "ißapier bertoenbet Sorben. 3>ie

(Sigenfd^aft, bag eg jeber ©elbfd^ulbner geben fann unt> jeber Oelb«

gläubiger annel&men muß, fann man in bem ©prud^e auggebrüdtt

finben: „*5Hit ber "mün^t, toomit bu sal&left, $af}it ber anbere aud&."

SJ3ielleid[)t ^at man barin aber me^r t)tn ©ebanfen ber Söergeltung

3U finben, ü)ie in bem hdanntm SIBorte ber 6d&rtft: 'mit iDi^ld^em

ma^c il&r meffet, mit bem tDirb eu^ gemeffen toerben."

3n bem ©a^e: „^ag gelobt ift, muß besal^lt toerben" ift beim

^orte „3a]j)len" nid&t bloß an ©elbfd^ulben gebadet, fonbern auc^

an bie SDerbinblid^feit 3ur Übergabe bon ^löaren. S)ie Tilgung

fold^er 6dE)ulben nennt man meift „(Erfüllung". 3nbem ber ©d^ulbner

feinem ©laubiger gerabe ba^ su leiften l^at, toag bereinbart tDorben

ift, l^at er nid^t ba^ '^c(i)t, biefem o&ne beffen Buftimmung einen

anberen ©egenftanb an erfüllunggftatt auf3unötigen. dxn

SBauer fann 3um ^eifpiel nid^t 3u feinem S)arle&nggläubiger fagen:

„(Selb l&abe id) bei bm heutigen fd^led^ten 'Jilbfa^berpltniffen feing;

id) tperbe ba^er bie 3infen mit Kartoffeln ober Äpfeln besa^len." 3>ag

fd^liegt natürlid^ nic^t aug, ba^ ber anbere fagt: „deinetwegen,

bringen ©ie mir orbentlid&e "^öare unb id^ bered^ne 31&nen bafür btn

*2Harftpreig". ^Igbann loirb ber Söauer burd^ eine folc&e Eingabe

an (Erfüllunggftatt bon feiner ©d^ulb big 3U bem ®elb«

betrage frei, bcn bie gelieferten "5öaren nac& bem Sölarftpreig

toert finb (§ 364, ö. § 1414). ©eit bem SBJeltfriege toiffen toir

übrigeng aug (Erfahrung, ba^ ein ©laubiger mandf)mal fel&r

gern ettoag anbereg,, alg i^m gefd^ulbet loirb, an ^rfüllunggftatt

annimmt.

3m 9^ed&tgleben fpielt oft ber Ort eine "iRolle, an bzm 3u leiften

ift. 5)arüber entfd^eibet bielfad^ bie "Statur ber 6ad^e. ^er 3u einem

Neubau '31rbeiten übernimmt, l^at fie felbftberftanbltd^ am ^aupla^

3U erfüllen. 5)er "iöaufd&reiner l^at bie JJenfter unb Spüren nid^t bloß

]^er3ufteilen, fonbern l^at fie in bcn Neubau ein3ufügen; bebor bag

gefd^el)en ift, l^at er feine Söertraggpflid^t gegenüber bem ^aul^errn

nod[) nid^t erfüllt. 3m übrigen unterfd^eibet man 3ü)ifd&en goU unb

^ufl^cbung
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SBringfcl)ulben. §olfc^ulben finb 5^^*^'
^^%f^.fj^^f,

"

ec^ulbner ab3ul)olen ^at (§ 269, f*^'
^^^J^ ^^^^^^^ JlaubLr 5U

Jingfd)ulben bagegen foldje, bie ber 6«ulbner bem
fj^^^^^^

Trugen l)at. ©elbfd)ulben finb regelmdfeig
^--^l'^f^^^^^^^^

flm O^ ^rt 74 3iffer 1). 3)ie meiften anbtxn fmb 9olfd)ulben.

rJT. S'el argentinifc^e^^ ©etreibe^dnbler eine ©«iffglabung an

?n L^bu^e^^^^^^^^ '^ ^^^ ''' ^erfdufer feine

SrbtSeU erfüllt' .enn er bie
^^^^J^^^^Z

bem ©Aiffer jut ^rlabung übergeben fiat (§M7). 5)er ^*»"t« »""»

b r5a besablen ani> wen« bag 6«iff mit famt ber Sabung

SStat bageg n feine ^rbinbHd,felt nlc^t f«on erfüllt u>enn e

UniaZrJ ei ler Hamburger W in ^'"^"»^ ^'^^5/"^^ f
ob«3 bartut. bafe er baS ®elne jur Bewirtung ber Ballung 9e.

aT5 (§ 270 . l trägt t.ielme&r bie <5efa^r, wenn b.e ®eft.

fj^bung mt ober ni.^t rec^tjeitig ang Siel fommt ®e^t
.^»J«

barSlff unter, t>aS be« Kaufpreis nac^ ^rgentin.en beforbern

Lnte t bat be Säufer noc^ nicf,t erfütlt unb bleibt toetter^tn

SuUer e'r It alfoU m ^^^^\^^^^^'':;STZ^
berfiAern um bie ©efa^r ber ^Jerfenbung mcf)t allein 5U tragen

SE'finb nicbt alle ®elbfd,ulben «rlngfd,ulbe«.
«f

»"^
S? g «r/^^.3.er ^ed,fel fommt 5« mir, i^ brande rb« m^t

LLugeben." SaS ^ängt mit ber befonberen mtur begJBe^felg

Lftmmen unb jtpar beg im SOerfe^r aUein übli^en, ben ber ©lau«

bt™ feinen ©«ulbner jie^t mit ber ^ufforberung :
®egen

bieten ieifel jaulen Sie an benX. 1000 ^arf." ^erfiebtber©«ulb.

ner bie 4elfe «rf«nbe mit feinem mnnabmebermerf «nb «berg.bt

JTbem Staubiger, fo bleibt fie erfa^rungggemäg ni
Jt - ef^e«

Janb^

®er sroedjfelgläubiger benu^t fie bielmet,r a^ntic^ tole »itlU^eä

Lplergelb basu, in §ö!,e ber TOec^felfumme einen feiner ©laubiger

Sunnube riebigen. Ober er gibt ben Wem fei«« «""«-

eÄ ben Sfe betrag In i^ren Suchern gutfc^reibt. allerblngg

nrd,t ^ber bollen öö^e; fie sle^t nämlld, ben Br^^^^^^^\^;

^om sage ber £lnrel«u«g big 3«t SäUlgtelt ^^^ ®e«felg lauft^

b r fogenannten 5>lgtont. unb fd,relbt l^ren Sunben l Inem

^e*fel bon 1000 OTart, ber «o<ö eine me^r«)5d,lge Caufselt W. nur

^m\uarl gut. ier mit einem S^öec^fel

«°f"^^
JesaP

©laubiger gibt l&n tole ein anbereS für ben allgemeinen Bmm^-
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t>evfti)x bcftimmteg 'Jöertpapier tDtcber tDeiter, unb \o iDanbert er bon

einer ^anh 3ur anbeten, big ber Verfalltag ^eranfommt. 3)er ©d^ulb«

ner ü)ei§ ba^er iDol^l, toann er bie '^öec&felfumme saf)kn mug, ba«

gegen big 3ur "^Jorseigung beg ^TDed^felg meift nid^t, toer ber emp«

fanggbered[)tigte ©laubiger ift; ber ^laubiger mug 3u i&m fomnten.

2ö^t ber Gesogene, bieg ift ber im SlBed^fel Itnfg unten alg sal&Iungg«

pfacf)tig ^tnannU, btn 'iöeci&fel nic^t ein, fo fallen alle mit htm

SlBecf)fel in feiner ßaufseit gemad^ten Ballungen in fid^ sufammen.

S)enn ber 935ed&fel ift ja nad^ feinem sajortlaute nur eine befonbere

•iHrt ber BaJlunggantDeifung. 'iHber eine „*^ntDetfung ift no<^ feine

^esal^Iung".

3)ag 9!öort: „"iZBag ein (Befelle borgt, mug ber anbere besa^len"

befagt, ba^ bei einem (Sefenfd)aftgber6dltnig für bie bon einem ©e*

fellfd^after für bie ©efellfd^aft eingegangenen 6d^ulben bie anberen

gerabe fo haften toie ber §anbelnbe felbft. 3)ag gilt bei ber offenen

§anbelggefe(lfd&aft nac^ ber gefe^Iid&en Flegel, bei ber ©efellfd^aft

beg bürgerlid^en 'iRed^tg, toie fie ettoa stoifd^en ben "^Hufifanten einer

S^orffapelle befte^t, nur fraft befonberer Vereinbarung. (§(S*35. § 128,

V®V. § 714, fcf)ö). O'^. 543 <nbf. 3, ö. § 1204 le^ter galbfa^). ^löer

mit einem anberen einen ©efellfd^aftgöertrag eingeigt, für ben Reifet

eg bal^er: „S^rau, fd^au, toem**. ^mn aud^ Don i^m gilt, toenigfteng

für bie 5>auer ber (Sefellfc^aft, ein ^ort, bag loir im (Sl^ered^t gel^ört

l^aben unb bag für unferen JJ^II lauten tDürbe: ^ilöer einen ©efell«

fd^after nimmt, nimmt auc^ feine ©efellfd^aftgfd^ulben.

5m übrigen ift bie (Erfüllung bie loid^tigfte, aber nid^t bie ein-

3tge ^rt, ü)ie 6d^ulbberbinblid^feiten untergel^en. €>ie tonnen aud&

burd^ eine neue Vereinbarung toieber aufgel^oben toerben: „*523ie

man fd^ulbig toirb, toirb man Tog," „3)ie $anb lotrb gelöft, tole

fie gebunben tourbe." 5)er ©runbfa^, ba^ ein "iRed^t nur in beu"

felben S^rmen toieber aufgel^oben toerbe, tote eg begrünbet lourbe,

gilt aud^ l^eute nod^ im i?iegenfd^aftgred^t. V3er bag (Eigentum burd&

ben Sogenannten ^uflaffunggbertrag unb burd^ feine Eintragung

alg (Eigentümer im (Brunbbud^ erlangt l^at, fann eg auf ben Ver^»

äußerer nur unter Veobad^tung berfelben görmlid^feiten toieberüber*

tragen. 3m 9led^te ber ©d^ulbber^dltniffe bagegen gilt, toag bag

fd^tD. 091. 'JUrt. 115 alfo augbrürft: Sine JJorberung fann burd^

llbereinfunft gan3 ober 3um S'eil aud^ bann formlog aufgel^oben toer*

ben, toenn 3ur (Eingel^ung ber Verbinblid^fett eine S^vm erforberlid^

«Uufl^ebung
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Ober t>on ben ^erttagfi,lle6enben ge«,äP^ar. m^ '«

J^- ^^^fj
ttort- 9luf feinen ^Jorteil tann Jeber wrjtc&ten"W man m f)m5«

^'^fZ^ZTZ^'^m^^ -. -6 - etne .eU nt*t

blofterurbner. ber anbere Seil nlcf,t bloß ©laubiger »(t, m »l '

"et btbe seile a«8 berfcl,lebenen «ec^tggrünben ^^r.anHr&^^

Sbla flnb eo {inb Im §anb«.ert8Ieben ©«reiner unb ©lafer,

S b unb Lgner aufelnanber ange.lefe«. 3eber ar eu. ur

ben anberen «nb erwirbt batauä ^orberungen; Jeber tftMeräu

Itir SaUS "rlangen «nnte ob.ojl er a.^.t^^

ganse« betrag unb no<^ «e^r
^f^^^^^^l^^, ^f f£.

fnf^ :?ablunaen ^u bermeiben, fann jeber 5:etl, jotoeu ]ia) ^'

Uä,!^oneZ^nn^ Sorberung becfen. feine e*"l^;^'-9*l «^
bTe erfldrung ba^ er fte gegen feine Jorberung aufred,ne. S>a8 tft

! n a X abü* ae»efen unb ?,at feinen ^leberf^lag gefunben

latelnlfc^en ^uSbrucf „Kompenfatton" § 1438 f^
„ "r «trobertebr

flnbet fS, auc^ In bent neuseltllcOen ^rrec^nungg. ober ©troberte^r

''Sr'iebeutung fornrnt aber f,e„te bem Ba^ 3«: „©c&iejte

CbSng bS (einen .auf?" Sr «>ia In erfter Slnle befage« bag

s ^«.rZf« /eine TOare nlAt o^ne iDeltereg surüdbcrlangen fann,

Tbletaebr b n fäümlgen Käufer auf «eja^lung 3« «erHagen. Se»

nCSJnbem^efa^rbe^
ben TOeq bom Sauf »lebet toäsufommen unb ferne «Sare surud»

LSnge'Stellt fU 5. ^. ^erau.. ba, ber 9"MPurlg a^fj^eten

kufer elneg «raftttagenS mlttello? Ift, fo mutet
<"«"

J»«« "^

»orüAtlq getoefenen ^erfäufer nlcf)t me^r 3U, aucf) nod) bte «often

nSge nnb ^ollftreclung auf fl* 3u nehmen. <£r fann bte me^

rt'r^a^nung Ut 3a^tenben .dufer eine
^^^^j^^^^^^^^

leiner ©Aulb mit ber ©rtlärung fe^en, bag er bte JttnnaDme bea

tZrm na* fr«*ttofem Ablauf ber Srlft ablehne. 3«P ber
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Käufer barauf nid^t innerhalb ber jyrift, fo fann ber Söerfdufer er*

fldren, bag er öom Söertrage surücftrete (§ 326). ^Igbann mug ber

Käufer htn ^rafttoagen surücfgeben, unb ber Söerfdufer ift üon bem

i^m läftigen "öertrage (oggefommen, o^ne bag er bie §ilfe beg ©e-

rid&tg ptte anrufen muffen, ^a^nlic^ ift bie (Ba<i)C in fd&tD. ^'^,

^rt. 214 unb ö. § 1062 geregelt.

5. ^cftärfung^mUtel, ^ürgfc^aft

93ertrdge finb mand^mal für btn ©d^ulbner nad^teilig. ^znn er

nid^t getDiffen^aft ift, fud^t er fid^ t)ann auf irgenbeine 'ilöeife i^rer

(Erfüllung 3u entstellen, dx bringt bal^er 3. ^. hcn (Sintoanb, eg fei

in ^al^rl&eit gar feine böllige Einigung ersielt, fonbern nur l^in«

unb l^ergerebet ü)orb<en. S)ent fud^te man t>on alterg l^er ba»

buvd) 3u begegnen, ba^ man für bie ©efd^dfte geiDiffe Jeberseit

3u betoeifenbe unb bm Snl^alt flarftellenbe 5ör'tnlid[)feiten t)or«

fd^rieb, toie *5KittDirfung Don ßcuQcn, ^rrid^tung einer Urfunbe,

§anbfd^[ag uftD. Söon il^nen ift nod^ an anbrer ©teCIe bie ^^ebe;

ögl. e. 79 unb 189.

S)em öorfid^tigen ©Idubiger ift aber nid^t fd^on bamit gebient,

ba^ ber red^tlid^e "Jöeftanb ber Söerbinblid^feit nid^t angefödsten

toerben tonne, er toill öor allem iDirtfd^aftlid^ gefid^ert fein gegen

ben Suftanb, über ben bag (Sprid^toort mel^r fd^ersi^aft alg rid^tig

fagt: „Wo nid^tg ift, l^at ber ^aifer fein 'tRed^t Derloren.** Btoar

Jaftet bem ©Idubiger, tDie im ^bfd^nitt "ipfanbred^t gefagt toorben ift,

für bie red^tmdgige (Erfüllung ba^ ganse 'iöermögen, in alten Sitten

fogar bie ^erfon beg 6d&ulbnerg. ^ber biefer fann fein Söermögen

verlieren, unb baöon, bag bie altrömifd^en (BIdubiger ben 6d^ulb*

ner in ©tüdfe l^auen burften, tourbe il^re öelbforberung aud^ nid^t

getilgt. SlDarf man btn 6dumigen in ben (Sd^ulbturm, fo l^ieg eS:

„S)er Werfer qudlt, aber er sa^It nid^t." 3>ie ©Idubiger berlangten

ba^er öon jel^er l^dufig eine 6id^erung burd^ anbere Dermöglid^e

^erfonen, bie für bie Sd^ulb einsuftel^en bereit finb, fallg fie ber

§auptfd&ulbner nid^t erfüllt, „^an nimmt ^Bürgen, toeil man bem

gauptmann nid^t trauen toill.'* Sngbefonbere loer etioag faufen toill

unb nid^t bar besal^len fann, loirb l^dufig alg ^dufer nur ange*

m)mmen, loenn anbere mit l&inreid^enbem '33ermögen für i^n gut-

ftc^en: „gßer fein ®elb W, »««6 «"•^9«" f'«"«"'" ^"'^e fem ift

immer gefä^rlid,; benn trenn ber öauptfc^nlbner feine «erbmbl.c^.

reit ni«t erfüllt, pit ftc& ber «laubiger an ben «ürgen. 60 tr.f

baS SEÖort su: „«3er «ürge bleibt, gibt ben ©c^Iüffel ju feinem ®ute

unb „Sein «urge ift geborgen." einem ber fieben griec^ifc^en

mifen tBirb baS «5ort in ben ^Kunb gelegt: Sürgfc^aft bringet bir

£eib. 3n alten Seiten berbürgte man fi<& übrigens "'*' ^tofe für

Söermögengfc^ulben, fonbern auc& ber einer ©traftat ««f«« 9*'

ftellte «ür9fd)aft bafür. bag er fl« bem «rme ber ^^rc^S^^

nicht entstehen toerb«. 3)er ©a^ In ©c&lHerS «urgfc^aft: „3c^ toffe

ben JJreunb blr al§ «ürgen; if)n mogft bu, entrinn' tc^, er-

Bürgen", entfprl<t)t ba^er gefc^l^tllc^er ^a^r^eit unb Hingt mo^I

bewußt an bag TOort an: „Bürgen folt man würgen."

Smmer^m ^atte ber Sürge nocF) eine namhafte 3lu8ftcf)t m(f)t

getoürgt ju t»erben, folange ba8 ©prlc^mort galt: „©tlrbt ber "Ber-

bürgte, fo mlrb ber «ürge frei." 3)lefer ©a^ lonnte flc^ natürlich

auf bie Sauer nlc^t Ratten. ®enn loag nü^te ben ©laubiger eme

«ürgfc^aft, bie erllfc^t, ioenn ber gauptfc^ulbner ftlrbt? ^trb fie

bo* bann für l^n erft rec^t bebeutfam, ipell mit bem Sobe beS

öauptfc&ülbnerg bie 9lu8flc&t auf «efrleblgung au8 feinem «Ber.

mögen ^uflg ungünftiger lolrb. ®te Seftlmmung, bafe bte «urg.

fAaft mit bem Sob be8 gauptfc^uIbnerS erlöfe^e, gehört ba^er öolltg

ber SBergangen^eit an. ®a überbieg nlc^t bloß ber §auptfc^ulbner

fonbern aud) ber «ürge In SBermögengserfall geraten fann, bertangt

ber ©laubiger blgtoeUen, ba& mel^rere bu Sürgfc^aft übernehmen.

öffentIKfie 9lnftalten, bie ®elb oerlel^ien, WU ©parfaffen. unb bte

qroften öffentlldjen "Jöalb- unb <rDlefenbetlöer, bie bag gefdf)Iagenc

öolj unb baS gBlefenertrdgnlg an Ort unb ©teile berftelgern unb ben

©telgerunggprelg ^erf5mmHrf)ertDelfe nl(f)t fofort eln3tel)en, fmb mctft

bur* ®lenftborf(^rlften gehalten, Dom ©tetgerer mehrere «urgen sn

»erlangen. Sßon biefen aber gilt: „^a8 an einem «ürgen gebnc^t,

ba8 muffen bie anberen erfüllen" (§ 769, fd)». 0^. 2lrt. 497 ö.

8 1359). 6at ein folc^er «ürge ben ©löublger gans befrtebtgt, fo

bleibt 15m unbenommen, »om gauptfc^utbner ben gansen betrag

feiner Ballung belsutrelben. 2)a aber öon blefem oft nichts 3U &olen

Ift, barf ber 3a&Ienbe auc^ auf jeben mitbürgen 3« «'««'« «»"f'

teil feinen 9lü(tgriff nehmen (§ 774 ?lbfa^ 2, fc^to. 9^R. 497,

§ 1359). §at alfo Bon brel Bürgen einer bie gan3C ©«ulb besa^lt

IL
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unb fann i^m bcr §auptfci&ulbner loegen snermögenglofigfeit nlcf)t8

crfe^en, fo {)aben i&m bie beiben anbeten Bürgen je ein 3>rtttel ber

ge5af)Iten ©umme 3u bergüten, tod^renb er t>a2 le^te 3)rittel auf

fid^ beF)aIten mu&.

6. ^auf

über htn ^auf &aben fidP) be[onberg biele 6prici&ü)örter gebilbet

unb erhalten. mtürlic^I (£r ift ja eineg ber tDid&tlgften 9lec^tgge«

fd)afte unb sugleid) eineg ber dlteften, menigfteng bann, loenn man

hm Saufet, aug bem er l^erborgegangen tft, mit barunter faßt.

SBeibe unterfc^eiben fid^ aud^ nur barin, ba^ beim Sau[c& bon

beiben 2:etlen '^IBaren Eingegeben tDerben, beim ^aufe aber S35are

gegen ®elb. ^m ^aufe tourbe auc^ hen Söölfern fd&on frül&seirtg «ar,

bag ein "Vertrag burc^ 'jUntrag unb ^nna^me suftanbe fommt.

6d)icft einem OeieErten fein ^ud^^yanbler bie neuerfc&ienenen ^ad)"

tDerfe mit ber «iRed&nung 3ur ^nficf)t, fo madfit er einen «Eintrag 3um

^aufe, htn ber anbere s:eil o^ne toeitereg anmf)men fann. (£r fann

bie mnna^me bem 'iBu^pnbler gelegentlich erfidren unb bie 9lerf)«

nung bielleid&t glei(f) Usaf^Un, er fann bie *5lnnal&me aber aud^ o^ne

befonbere (£rfldrung baburc^ 3um *iUugbrucf bringen, ta^ er ein

^ud^ auffd&neibet ober feinen "namm l^inein fd^reibt. Jür btn '5Xid&t«

red&tgfunbigen ift eg freilid^ manchmal stoeifel&aft, ob in einem ^or«»

fommnig beg tdglid&en i^ebeng ein ^aufantrag 3u finben fei. 3)ag

ift nid^t ber ^all beim -iUugftellen einer ^are im ed^aufenfter, felbft

toenn babei ber "ißreig angegeben ift, noc^ toeniger in ber 3ufenbung

eineg gebrucften '^reigber3eidf)niffeg. 9amit foll nur »eiteren Greifen

funbgegeben toerben, mag man in einem (Sefd^dfte ermarten barf.

^benfo ift natürlid^ red&tlic^ bebeutungglog bag betreten eineg

^auflabeng, unb eg ift basier gan3 überflüffig, bag mandgie ^aufleute

an il^re 2abentüre fabreiben: fein ^auf3ü)ang. 3>ag man burd^ blofee

"iUnfrage unb burc& ^or3eigen ber 'ilöare noc^ nid&t 3um ^aufe ber«

pflichtet tüirb, fprid&t bag ^ort aug: „5)ag ^efe^en ^at man um-

fonft." 3>at)on mad&en aud& mand^e Jrauen reid^Iic^ ©ebraud^. 3m

übrigen l&at man bag Söefe^en nic^t immer umfonft: 3u ^ug-

fteHungen 3um "iöeifpiel muffen auc^ ^aufliebl^aber regelmd&ig ^in«

trittgfarten löfen. 3a, ber 'imenfd) berftefet fogar nod& aug gan3 an-

baut
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berem alg bem bloßen ^efef)en bon ^aren unb ^unftgegenftanben

eine (Einnahmequelle 3U macf)en. ©o er3dElt ber Jransofe 9labelatg

in feinem abenteuerlichen ^oman ©argantua unb ^antagruel bon

einem merftoürbigen ^ecl)tgfall aug ^arig: (Ein ©ienftmann a6 3U

Mittag fein trocfeneg ^rot neben ber ^üc^e eineg
f^'^^J^^^'f

fog ben aug ber ^üc^e ftrömenben 3)unft ein, um fem fargltc&eg

<mahl 3u toür3en. 3)er gefcf)dftgtücEtige ^oc^ bemerfte eg unb ber-

langte bafür, tai ber anbere ben 3)unft feiner ^ücf)e einatmete einen

6ou. 5)er 5)ienftmann toeigerte fic& 3u sa&len unb eg fammelte \x6)

eine ^menfc^enmenge um bie ©treitenben. 3)a fam 3ufallig eine

ftabtbefannte ^erfönlic&feit, §ang ber ^arr, bal)er unb tt>urbe au^

geforbert, ben 6treit 3U fc6lic&ten. S)iefer neue 6alomo lieg ficf)

'om 5)ienftmann einen ©ou geben, betracf)tete unb betaftete bie

<mün,c genau, toarf fie me&rmalg auf bzn ^m ber ^ube beg ^o
Jg

bai^ fie flimperte, unb gab fie bann bem 3)ienftmann mit ben

Slöorten 3urücf : „Unfere 9D3eig&eit entfc&eibet f)iermit, bafe ber mnn

6ier, ber bem ^oc^ ba btn 3)unft be^ ^rateng gegeffen 6at, m
mit bem ^lang feineg (Belbeg boHauf be3ap W-'*

^a eine ^are braucht, fuc^t in ber ^egel ben auf, ber fie bor-

rdtig 3um ^aufe ^at. mnc^mal ift eg aber auc^ umgefe^rt, toie beim

Baufierer. ^tnn er feine ^are beuten anbietet, bie feinen ^ebarf

haben loirb er Öfterg bie ^rfa^rung machen, bie 3U ben ©pncf)-

toörtern geführt ^at: „angebotene mre l)at la^me Süge" ober „an-

gebotene mre fünft.'' ^ber auc& toer eine Wart gern ertoerben

möchte, fe^t an if)r oft bieg unb bag aug, um burc& aerbor&eben-

toirflieber ober angeblicher fanget einen billigeren ^aufpreig3u

er3ielen: „SJÖer bie mre fc^ilt, ^at 2uft ba3u." ^eine neue ^rfc^ei-

nung ift, bag Mufer toie ^erfdufer einfeitig auf iF)ren Vorteil aug-

ge^en. 5)em 9[öorte ber ©cl)rift: „(Einer trage beg anberen m
ftefien lieblofe ©d^e gegenüber toie: „^aufmannfc^aft leibet feine

Sreunbfc^aft", „@efcf)dft ift ©efc^dft" unb „^o bag ®elb anfangt,

bort bie ®emütlid&feit auf."

3n früheren 3eiten gab eg namentlich an fleineren Orten no^

feine ftdnbigen 2äbm toie 6eute, unb man machte feine ^mfaue

gleicl) für lange 3eitrdume auf Neffen unb ^drften, too biele ^auf-

leute unb ^unben 3ufammenfamen. 3)a mag eg too&l auc& ab unb 3U

fcfjioeigfame ^aufleute gegeben ^aben, bie nac& bem
®^|^j;^f^^^^J

„(gute mre lobt fic^ felbft." ^iel ^dufiger aber fanb fic^ ^nlaS 3um
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©pri*»)ort: „gebet Kaufmann lobt feine TOare" ober „jeber JSauf-

mann tobt fe nen Äram" fomte and, „Soben «nb «leten gebort jum

ZZiaLai)i in alter ^elfe noc^ je^t ber mrftfcf,reier an ber

Sef e nnbVt babei (Erfolg bei einfad,en fienten unb bei mnbern.

S ma?t n feinerer, ber ^euseit angepaßter mife a er an« ber

?eSa" 8geJbte eabner nnb be«>a^rF,eitet unter

^-J«f
-

^;^.

iTiAtoort: „^it tct)önen ?Dorten berfanft man fc^le^te mre.

Ser M«f f 1 fi« ö«^« »^»^'^er a«f ble leld,t3«tänf<^enben OJren

Ü anTf « mngl berlaffen. Sr barf bie Ra^e ni«t im Saie tau-

tn foLSern mufe'ble ^re auf bem mrfte ober im Caben anfe^en

«nb en U^ ben er bietet, banad, einrid,te„. 3>e„n man-ml

St bl^ar n erfter (Süte. ^er mit einem Sierparf «maerj. f^t,

S 3«i?eifpiel ni<l,t bloß Steif* für feine gamilie unb fem

ZILL fonbern aud, für feine «aubtiere nnb tft babe. mcjt

Srif«. §at ei« ^ufer bie geringe (Süte ber ^<»« «f-'^'
^

lann er ni*t na(^5er beS^alb 2lnftänbe ma(f)en: „S)cm Käufer

Ibet feriiffe!" (Serabe fo geDfi m freilid), menn er ben

»l lnä<f,f ni<öt bemerf t, bei einiger ^nfmerffam eit aber a te

bTmSen tonnen; benn: „^nge auf. Kauf ift Kauf " »b«-«« e^^^'

roofür er fein ®elb gibt: „^er nic^t 3ufe^en mxü m«& be« «eute^

Tu tun" „mc^ bie mgen auf ober ben «eutel" unb mtt ber bem

Sm eigenen ®emüt8berbl,eit unb ber Siebe 3«m ©egenfa^:

<S r närri* fauft, muß »eiglic^ besa^len." 2lnber8 ift e8 aber

Cn Tun ber ge ler oF,ne grobe md,biiagfeit überfef,e« ober

rnn' er gar bur* befonbere Kunftgriffe berbe« unb tciW^ m*

Sg nomm n Ib n ift. So ^atte einft ein 3«aod,fe in ber ^ut

S eineröorn abgeftogen unb tourbe babur<ö 3um ^nj^-"- «"-

'brauchbar 3)er (Eigentümer fe^te eg fein fäuberli« «"^ '^"
f^^n

,ftf,rte ben Oc^fe« s«m ^«.«e unb »ertaufte '&«

"'f

3«ao*fe^-

Ur Käufer f,ielt e8 begreifad,erU)eife nid,t für geboten au^b

öörner auf if,re 6tanb^aftlgteit 3« Pmfen unb merfte ben 5et,ler

StaK e ben Od)fen einfpannen toollte unb t>a, e «e 6orn m

Jener öanb behielt, fir lonnte natürlich ben Kauf anfechten benn

!rmib barf Srug unb Cift Krfaufen" (§ -.66 fc^t.. D^. 200, 0.

^S ©efehe beftimmen bur<^i»eg, bag bie TOare frei bon Engeln

,ei!mütf?bie ben ^ert ober bie Sauglic^reit 5««. ae«»öl.nü«en obe

j„ bem nad, bem Vertrage boranSgefe^ten ®ebra«d,e aufgeben ober

Souf

minbern (§ 459). „Jaule (Eier finb feine Kaufmann8a.äF)rnng" unb

ier egene ^aren gelten fein Selb", gür ben ^ieD^nbel gtlt

^Sbeutflem 9^e«te bie eigentümli^leit, tai ber ^ertdufer o^ne

Jeflber Vereinbarung nid,t für alle ^ngel ju ^<«ft^"

^«j'
f^""

bMfür beftimmte, bie im ®efe^ einjeln a«fgefü!,rt f nb. (Egjanb t

^^ babei regelma&ig um Krankheiten, bie bei einer Iur3en ^eft^tv-

gung oft taum bon einem gac^mann erfannt «.erben unb bte me.f

eine geringe ^«gfid,t auf Qellung &aben: „^iber «o^ unb ©pat

t ter^lat." 3.iel finb 3tDet ^ferbefrant^eiten, Pon benen üb.

rLnS n„rno<^ bie e fte na<^ heutigem beutfc^en «ec^te atö gaupt-

mangel a'ertannt ift. Würlid, barf aud, im ^ie^f.anbel ber ^er.

läufer aiängel feineS SiereS nidtit argliftig berbeden.

Tete mrenLben ^eute in ber gabritberpadung bertauft unb

fönnen auf i^re «efc^affen^eit erft geprüft tperben, U)enn bte ^Jer-

"adung entfeit ift, »ie BK^orie, ^aUf uf.. ^a. t"«
f

«

bie öaugfrau tun, u>enn fie bie im fiaben getaufte Kunftbutter su

SufeS ber ^pierpile nimmt unb -n3ig finbetj 3

J ,^^
imU gibt ibr bie richtige ^ntioort, auc§ o^ne bag fte ^lec^tg.

fSn gLben f,ai. Sie tann Perlangen, t>a^ ber ^ertäufer bie

Sa e surüdne^me «nb ben Kaufpreis 3nrüdgebe (^««"«"a); baS

u>lrb f e name«tli<^ bann tun, menn ber Kaufmann ta«'«;; »^
mre^at. m « aber auc^ frif<f,e, bann fann fte bte mangell,af^

mre surüdgeben unb gute bafür berlangen. 6ie tann aber a«J

S b e mangelhafte mre behalten unb nur eine entfprecjenbe

Ebernng beg ^reifeg forber«; biefe ^öglid,teit toirb fte bie^t«

bann mahlen, toenn fie fc^on einen STeil ber -"«"^f/ft*" ^«^
öerbrau<^t ^at (§ M2 unb 480, fd,«. m. 205 unb 206, O.J

932).

Siefe giec^te ftet,en bem Käufer aud, bann 3«, »enn ber «er»

Mutr bie%nangel felbft nid,t lannte. darüber ^inauS ^at ber

gjetdufer ©d,abenerfa^ 3u leiften, »enn er ben fanget arg.

ms t,erfd,b,iegen ober boc^ bie 5el,lerfreil,eit auSbrudltc^ juge-

''t«?bl greife läßt fi« manchmal ein Schlug barauf 3ie5en «.oS

man für TOare eriparten tann. «leibt er offenftd,tltc& ^tnter bem

Xemeinen ^arftpretfe jurüd, fo »irb auc^ bie "Jöare ntc^t met

taugem ,2>anac^ ®elb, banac^ ^are." greilid, «irb einem guten

Ser r gdmägig ein billigerer ^rei§ berechnet, al8 einem, bet bem

fan lange auf be Ballung märten m«6= „«ar (Selb tauft n,ol,l.
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feil." ^efommt ber Söerfdufer fein ®clb nid&t pünftlld^, fo fann

er bamit nid)t in feinem @efd[)dfte arbeiten unb muß fic& burc&

eine p^ere ^aufpreigforberung fc^ablog l^alten.

7* <S>^mium

5n t>tn ^enfdEien ftec!en oft entgegengefe^te triebe unb ^ei«

gungen. 5)er Oeisige mill ni(f)tg bon bem, ti)ag er einmal erhalten

^at, au8 feinem Vermögen ü)eggeben, ber freigebige bagegen ^at

eine befonbere Jreube baran, anbere an feinem "iöermögen teil^a^en

3U raffen. 3)ie öerfc^iebenen Sittenlehren unb namentlid^ bie <ReIi«

gionen, bie im Streben md) irbifd^em ^efi^ einen ^ammonbienft

erblicfen unb bie «iHufmerffamfdt i^rer ^nl&dnger mel^r aufg gen-

feitg alg aufg 3)iegfeitg richten tDoHen, begünftigen bie Jreigebigfeit

„©eben ift feiiger alg «ine^men", o^ine beg^alb bcm <2te6men einen

fittlid)en 'mafel beisulegen. ^cnn ba^ Spric^tDort: „^efd&ert ift un«

DeriDe^rt" fteftt in feinem 923iberfpruc6 3ur c^riftlid&en Sittenlel^re.

5)ie ftaatlic^en ©efe^e bagegen, bie ein arbeitfameg too^I^abenbeg

^olt 6ö^er fc^d^en alg ein ^olf Don Bettlern, fte|>en bcn 6c^en-

fungen nicf)t fo freunblic^ gegenüber. 3&nen entgeht nicf)t bie C£r*

fa&rung, bafe ha^ ^thtn and) ein ^ugflug beg 2eid&tfinng unb un-

be^errfd)ter ßaune fein fann. ©er (£mpfdnger aber ift mand&mal ein

minbertoertigeg ©lieb ber menfc^licl&en ©efellfc^aft, einer, ber nid&t

arbeiten toill, ber fic& burd^ ©d^mei^eln, Sc^maro^en ober ^ug-

nu^ung ber Sinnlici&feit beg Slöo^I^abenben ein bequemeg 2ehtn ber«

fcfiafft unb bm ®eber nnb feine Jamilie felbft an ben 58ettelftab

bringen fann. 2)ag befanntefte ^eifpiel aug ber S)i(f)tung ift ber

gleid&namige ^elb in ©^afefpeareg ©cfiaufpiel S:imon Don mi^tn,

ber 3uerft bie ganse 935elt beglücfen mollte; alg er aber fein Söer«

mögen Derfc5>enft 6atte unb i^n feine big^ierigen Jreunbe Derliegen,

tourbe er 3U einem *2Kenfci^enDerdci&ter, ber feine Söerbitterung in

mag« unb 3tDecfrofen ©c&md^ungen über bie ed^^eci^tigfeit feiner

*mitmenfd^en augtobte.

«OBegen ber ©efa^ren, bie bag unbefonnene Sc^enfen mit fid&

bringt, maci&en bie Oefe^e einen Hnterfcf)ieb 3tDifc6en ben fogenannten

aanbgefcf)enfen unb ben Sd^enfDerfprec^en. Qanbgefd&enfe finb fold&e,

bie fofort burc^ Übergabe beg ©efd^enfg Dollsogen toerben. §ier
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toirb ber Sc^enfer fofort bie ^inberung feineg Vermögens getoa^r

unb bag mag if)n Don einem llbermafe ber 6d)enferfreube ab^a ten.

3ft aber bag ®ef<^enf Eingegeben, fo ift bie Sc^enfung toirfam.

9er ©cbenfer fann fie regelmdfeig nid)t toiberrufen, toenn i^n fetne

©eberlaune fpdter reuen follte: „^iemanb fann feine ^^I^^^^^^^^^;

rufen
" ^nberg ift eg beim ©c^enfunggDerfprec&en, too bag^efc^enf

nicht 'fofort übergeben toerben foll unb ber ^ermögengDerluft ober

bie fonftigen (Befahren bem ©c^enfer nic^t fo 3um Söetoufetfein fommt.

mn benfe an ben ^önig §erobeg, ber na^ bem ^Dangelium

<mattb U 7-9 ber 2:ocf)ter ber §erobiag mit einem ^ibe Der^ieg,

ihr 3u "geben, toag fie forbern loürbe. ^g fie bag ^aupt go^anneg

beg Sduferg forberte, toarb er too&I traurig, &ielt aber boc^ fem

^erfpre<6en um beg (£ibeg toillen unb berer, bie mit i^m 3u STtfc^e

faften ^ag ^unber, ba^ bie ©efe^e gegen Doreilige 6«enfungg«

Derfprec&en em getod^rent 5)egF)alb fcf)reiben fie befonbere Sor-

men Dor. Serben biefe nic&t beamtet, fo ift bag formlofe ©«enfungg-

Derfprec^en rec^tlid) bebeutungglog unb ber ©a^: „(£in <mann,

ein SJöort" gilt ^ter nicF)t. Söielme^ir Reifet eg: .^hzn unb bod& be-

halten gilt nic^t." „(Beben'' ift 6ier nic^t fo Diel toie übergeben

fonbern loie D e r f p r e d) e n; alfo toer bloß mit bem ^unbe Derfpricl)t,

ber ift 3U nic^tg Derpflid)tet. 3ur ^irffamfeit eineg bloßen ©«en-

funggoerfprec^eng (im ©egenfa^ 3u einer fofort Doll3ogenen ©d)en-

fung) toirb Dielme^r Derlangt, ba^ eg Dor ©erid)t ober ^otar ab-

gegeben nnb beurfunbet loirb; benn bann toeig man, baß eg nx^t xn

ben Sag hinein unb unter ^ugnu^ung einer augenb liefliefen ©ttm«

mung erteilt toirb (§ 518). 5)ag fc^to. O^. ^rt. 243 lagt allerbtngg

beim Söerfpre<f)en Don gaumig bie einfac&e ©c^riftform genügen unb

nach ^, § 943 ift ftetg eine fc^riftlic^e Urfunbe augreicfienb.

mvd) bie Söorfd&riften über ©etod^rleiftung (§ 459), fc^to. 0^.

<iHrt 197 ö §922) ift ein ^dufer bagegen gefc^ü^t, ba^ man x\)m

für fein guteg ©elb fc^lec&te mre gibt. (Etmag anberg muß bag 'iRecöt

ben ^efc^enf ten be&anbeln; er er^dlt ja einen ©egenftanb, ol)ne

ettoag bafür 6tn3ugeben. 3)aEer fagt man: „^g ift alleg gut genug,

mag man umfonft gibt.'' 3n ber Sat fann ber Bettler, ber um ein

Sßaar ©tiefel bittet, nicf)t ertoarten, ba% man m ein ^aar „Don

mittlerer ^rt unb ®üte" gebe (§ 243). S)en Oegenfa^ 3ur 9^egelung

beim ^auf brücft befonberg gut bag befannte ©pric^toort aug:

„(Einem gefc^enften ®aul fie^t man nic^t ing mul." ^r einen
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ffiaul faufen ü)i([ wirb l^m alktblngg tn8 ^ml fe^en, »eil et au8

unb banai ben^relg bemeffen fann, ben er bafüt Ber„u«fhget«,e.fe

Ltgen btf. Jr S8ef<^c„«e aber fann ru^g
^^-^^J^^J-; fj

einen «ed,t8nad,teil 3U erlelben. Unb menn er m gefJentte S er

bo<^ mlt^enneraugen prüft, (o W « ba.on fetnen «<^
J;«

^»

teil 8at 3 «. ber Kommerstenrat unb ©onntagäre.ter K. f«"«f
"9«"

Set!« il «unftreiterin, sugefagt, einen fed,8iä^rigen«en
aus einem «ennftall nad, i^rer TOa^I 3u bere^ren unb fmbe fte,

Me iTrbefenneril. bei ber ^e^tlgung bafe t>a8 In grageJo«r.

menbeSier mi,l baS boppelte Filter ^aU, fo fann b.efe Sm^^^t

Zav auf i^re 3uneigu„g abfü^lenb »irten
f^^tTJZ^r

«eAtSanfpruc^ gegen ben ©c&enfer, ber \ii, »teHet<^t felbft tm ^Iter

SS getagt ^t. ei« 3«>ölfiä^rlge8 ^ferb ift 3«.« »en.ger

.ert"reln'fe*8SJge8. ^a8 bt.fee ^ö^ere ^Jter ift ab^ noj e.«

J?ehter" ber »erfpro^enen ®acf)e; für einen folc^e« ^at namhj au*

'StlnUr «ai § 524, m- 0^- ^rt. 2.8 ^bf. 2 unter Umftanbe«

3« fjaften.

8. ©tenftbettrofl

3u ber 3eit, al? bie beutfc^en «e<f,t8fpric^tBBrtet entftauben mr

ber ffieaenfab bou Serrfc^en unb Plenen fc^arf au8gepragt. ®8 gab

uL or^ rrTd,enl Stäube, mie ^el unb ®eiftli*feit fo«.

b nt au? in ber «urger- unb «auernfcf,aft beru?,te ba8 ^er^altu.8

S-Tn bir §errf*aft unb bem ©efinbe auf ©e^orfam u«b Unter,

orbltg Sie t,ä«8lid,en Sienftboten unb bie ©efellen tetite« ben

Z7Z be eerrfCait, tpo^nten in lF,re«. §aufe, unb fo umf«tang

S ?eSle"i« ,Zm Samilienbanb. 3>er mnn »«^''W
Lr Familie unb alle fonftige« §au8genoffen Olteber. ®a8 betttrtte

e Lfsu^imren^alt unb ein 3ufammengePrigteit8gefüF,I, bie »oI,l

r « it8orbnu«g i^re ©runblage Ratten, barüber ^tnau8 aber

eiberfeitg all eine fittUc^e ©ebunben^eit empfunbe« «ur e«^ |a8

»erhütete groben ^tfebrauc^ ber 9errfcJ)aft unb ^t«ter6altige8 «e-

net n ber 9au8genoIfen= „^e8 ^rot icf, eff. be8 Sieb i^ mg
^

ein folct,e8
3«fammengeprigWt8gefü^I Ü*

-^.«»^"'^''^fJ ^'^

etab unb im getoerblic^en fieben - ber heutigen 3e.t faft un.

Sfa««t. £8 ^errfc^te freilief, au« früher nicf,t immer, unb ba8

3)icnftöertrog
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bofirenbe ®efüF,l ber Sienenben. »on ben gerrfc^enben ausgebeutet

ju merben, W f*on in alter 3eit 3« bem bitteren eprud,e gejx^r :

%lrbeiter leben Bom gerrenbrot, §erren aber wn ?lrbetter ?tot.

i,urcf, ben Sufammenfc^lufe ber Arbeiter in ben «'"S^^Wf
"^T.

9teu3eit bat \ii) bann baS ®tanbe8beiDu6tfein ber ^rbe.terfc^aft

fo gehoben, bafe fie ba8 ^ort „bienen" nic^t me^r ^ören mag m«
mill gleid)-, «i<^t meF,r untergeorbnet fein. 3n biefem Äampf lotrb

baber fc^on ber ©ebrauc^ be8 SS5orte8 „bleuen" al8 ftörenb unb

nachteilig empfunbe«. ©elbft in ber 6taat8t.erioaltung &at man bie.

fe8 Wort auSgemerst unb fpric^t nic^t me^r bon ©taat8btenern,

obioohl fic^ bo<^ ^ier ber Sinselne bem @an3en bei jeber ©taat8.

form unterorbnen muß. ®e« in ben bisherigen ©efe^en ublt<f,en

31u8bru(f „3)ienftt.ertrag" enbllc^ tPiU man bur« „2lrbelt8oertrag

erfetsen. ^ai, blefen TOanblungen berfnüpft ben Arbeitgeber unb ben

«rbeltneömer natürlich auc^ fein fittli<^e8 Sanb me^r, fonbem nur

noA ein fc§ulbrec^tll(f,e8 Ser^ältniS: ber eine Berfprl(^t für eine

getoiffe 3elt be8 SageS bem anbeten feine 9lrbeit8fraft 3ur Söer.

fügung 3U ftellen, ber anbere fcf)ulbet ben burc^ Sarifberträge feft.

gelegten Sol,n. 31u<f, ^ler gilt: ma8 »ergangen Ift, fe&rt nlc^t meber.

Obtto^l \i<i) baS alte 5)ienftl)erl)öltnl8 unb ber neue ArbettSber-

trag fe^r bonelnanber unterfc^elben, ^aben bo« mandye überlieferten

eprlAtBÖrter aucf, ^eute noi> ii>vtn ^Bert behalten. giu<^ ber auf fei-

neu ©tanb unb beffen «ebeutung ftotje Arbeiter ttlrb bem ^orte

3uftlmmen= „TOer bient, Ift fo gut tpte toer lo^ut." er tt.lrb gerne

hören baft baS TOort: „^er nicf,t arbeitet, foll aucf, ni(f,t effen

nicht erft In ben ßampf3elten be8 19. ga^r^unbertS gefc^affen loorben

ift 3a fogar ba8 Wort: „Arbeit Ift bei (Sott beliebter al8 ba8 Scr.

blenft ber «dter" toirb tro^ f«lne8 rellgiöfen ei«fcf,lag8 i^im «tcf,t

miftfallen. Völlig bem heutigen ftolsen 6tanbe8ben,u6tfeln entfprtc^t

ber ©a§: „Sine ©c^U)iele an ber §anb ^at meljr S^te ben« ein goL

bener «Ing am ginger." er toirb aucf, bem <I0orte 3uftlmmen :

„TOer um

Co^n geiDonnen ift, bem foll man nic^t unrecf)t tun," namentlidf, ttenn

bamit eine unangemeffene "»ergütung gebranbmartt ü)irb. "JDer ge-

recht benft, wirb auc^ f,eute noc^ bie Sefjre anertennen: „^te ge-

bleut, fo gelof,nt." 3)er gieigige, «egabte unb ©eipiffen^afte foll au«

heute nocf, «icf,t nur im freien «erufSlebe«, fonbem auc^ ""^^eitS.

»erhältniS beffer baran fein al8 ber ^aute. Unfähige unb eetcf,tfin.

nlge. S)e«« loenn Im -Klrtfc^aftgleben iebe Arbeit glelcf, entlo&nt

7 ©inflcr, "Da« SRed)t
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toirb ?o fpannt fi« ber »ett übcrwUgenbe Seil bet TOenfc^^elt ni«t

S; „ ba. Jat berfumpft «nb be. ^ortf^ritt Mt ^em a er

Tn befonbeter ^reiS »intt, ber lelftet «uc^ ^lufeerorbentlt^eg:
,

®ut r

£oV„%t 6«rtige öa„b." eelbftberftänbli« gilt ^«te me^r alS

r Umlnt bleut nlemanb;" b««n bon ©anteStoorten tann «te-

ma;b kben «nb feine Samllle unterhalte«. 3)le Meinung: „^er un-

TeSen ur Ueit gf^t, gel,t ungelernt babon" teilt --Jeute ,m

augemeinen nicf,t nte^r. ©enn: „Seber ^Irbelter .{t Jetneg So^ne8

2 " «nb „3)1?mrbelt trägt ben eo^n auf bem ^Mm". 3)al,er be.

SmtTeif^B®«.: „(Sine Vergütung gilt al8 ftitlfc^melgenb ber.

S t »enn ble S>i;nftlelftung ben „Umftänben naj «ur .egm

e „e SBergütung ju erwarten Ift" (ä^nü« m- O«-
^f-Jf

^Mar2 3>a8 Iftaud, naturlld, bei ber heutigen meiten mu8be^.

TuTg beS igrlffg SUnftbertrag. ber au^ ble Sätigtelt bon «tjten,

riSe« «f«,. «Ut. ^enn 3«mWl ein »Ige
abfr«rät, bem«6tlo8 iu8 «ran!en^au2 berbra«t unb ^o«

^^Jf*
SeLnbelt »irb tann er ble %<^nu«g beä ÄranFenöaufeg unb be8

Set uicf.» mit ber ^egrünbung surüctu-eifen ^'5' "«^,
f^J

«"

J,au8 feien unge^el&en äur wirbelt gegangen, ©abet tt Sielfj"
J,

;b ^ier ein Vertrag ober eine (In ben ^e<^täfbrtd,mortern n |t bo .

rommenbe) ®ef«äftäfüt,rung oI)ne ^luftrag an3unel)men tft (§677^

So«. ^'t-^19f- Ö.§ 1035/6). eo ^at aud, W«^ fJ^W,
mr ein ©c^iff in Seenot rettet ober bie über Sorb gemorfene Cabung

Sf^t felbft »enn er t>aS ungerufen u„b unaufgeforbert getan

UM ^<>ntf ^icmanb ift ber *2tarr umfonft."

'ImTeenSrnurU für .anbb,lrtfd,aftllc^e S>ienftbote„ bon

«ebeutung flnb ble ®brlcf,»5rter: ,.^er ga^rgelb emn.mmt muß

3 Arbeit tun." ^«feer auf bem Canbe fommte« -|r bo

tal ficf) jemanb auf ein ga^r berblngt. ?lur für »«^I'*« ®»*"f

boten gtl ber ben ©tanbpunit ber §errfc^aft bertretenbe ©a^: „Wer

freten i, m«6 auäblen.«," mä^renb bag anbere ^ort: greun

ie tborSiete" ben Slenftboten geneigter ift. §eute ^dngt bte ©nt.

?Ie bunaTer Srage babo« ab, ob bie getrat alS ein »tätiger Sun-

«grunb^m Sinne beä § 626 «®^. ober mrt. 352^-^^
*"'•

oT a«3«feben fei. 3)a8 loirb ju berneinen fein bei einer Sunftlmn,

TsS elerlnnen unb Sängerinnen ll,re Stellung bei ber (Em-

aebung 1 r (£^e nld,t aufjugeben pflegen. 5>a8 gleld,e mrb gelten

be e"«em lanb;irtf*aftlld,en Slenftboten. ber o^ne ertennbaren

1
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©runb mitten in ber (Ernteseit heiraten unb ben 5>ienft^errn in ber

5Hrbeit ftecTen laffen toill. 3m übrigen »irb man ba^ freien alg

tDic&tigen ^ünbigungggrunb gelten laffen, namentlicf) mnn bie^agb

ettDa für einen gIetd)tDertigen Ärfa^ forgt.

S)ie puglic&e ©emeinfc^aft mit ber gerrfc^iaft, bie ^enntnig aller

SöerF)dltniffe fann bm 5)ienftboten in S13erfucf)ung füF)ren, 3)inge Im

gaufe 3U finben, bie nirf)t öerloren »orben finb, ober umgefe^rt

0ad)en ber gerrfc^aft außerhalb 3u berüeren, mo fie bon feinen <5ln«

geprigen leicht gefunben merben fönnen. Soor ber baraug bro^enben

fittlid)en unb rechtlichen ©efa^ir marnt bag 6pric^tDort: „©efinbe

foll toeber finben noc& öerlieren/*

•SRegelmäfeig fte^t eg bem ^enfd&en frei, ob er einem anbevm fetne

S)ienfte 3ur Söerfügung ftellen toill. ^ancfie aber f^ahen feine freie

SlBa^l namentlich mnn unter ber toinfürlictien Söerfagung beg 2>ien«'

fteg bag gemeine ^efte <2tot litte. (So &at bag ®efe^ bm öffentlic{)en

Söerfe^rganftalten bie ^ipflic^t auferlegt, ^eförberunggbertrdge über

«iperfonen unb Oüter mit jebem einsuge^en, ber fid^ ben allge-

meinen ^ebingungen unterwirft. 5m 'mittelalter tanntc man sioar

noc6 feine (Sifenba^nen unb ^rafttoagenlinien, aber bie Söerpflic^-

tung, unter Umftdnben jebermann ju 3)ienften su fein, mar fc^on

bamalS anerfannt unb liegt bem ©prid^toort sugrunbe: „gd^rteute

finb aller ßeute ^necl)t."

9, ßel^c, kniete, ^atU^n

Wcv eine ea6)C öerfauft, verpflichtet fidg), bag (Eigentum baran

auf ben Mufer 3U übertragen, unb gibt fie bamit enbgültig aug

feinem <>öermögen toeg. ^^ic^t jebem ift aber feine gäbe feil, auc^

wenn er fie felbft nic^t gans betoirtfc^aften fann ober totlt. (£g ^aben

fiel) beg^alb fd^on balb 'öertrdge auggebilbet, nac& benen man

einem anbtxcn eac&en nur 3U bem Bmedc überldfet, bamit er

biefe benu^en ober JJrüc&te baraug 3ie6en fönne. eine foldfie

llberlaffung fann unentgeltlich gefc^e^en; bann liegt bag bor,

ti)ag in ber fieutigen ^Kec^tgfprac^e ßei^e ^leigt. ^an lei&t etn«

anber «ücfier 3um £efen, ein Sreunb lei^t bem anbern fein

Sa^rrab 3U einer SBeforgung ufto. gier erhalt ber Empfänger

immer nur ben öorübergel&enben ^efi^, tod^renb ber Oeber (Eigen-
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.QQ SaS bürgcrlia&c «Se<i&t

,-.m« b« ©a*e bleibt unb fle nad) getnact,tem ®ebtau.^e surücf-

S slgÄ bra«d,t baä ^ort Seit,e freitid, In »eiteren. 6in«

l «w*t Ton eeibe immer, mm (Selb ober anbere beö,egUd,e

btbliDtbeten obtoo^l für beten Senu^ung eine ©ebu^r entri<I)tet

Lerben rnuft ©olie aber ber (5ebra«<^ einer Ba^ «Ic&t unentgelt-

urübeSenS Hegt im «e«tgfinne feine ßei^e. fonber« eme

iUl^rfum^iet* t,on 5a^rni(fen ^anbelt eg fid, alf. bet be«

«rnnntSBerleibungen, bei ben "ReiHdjulen ufm. -

Cner iibreJ eparlaffe« manchmal bie Sesei^nung: Spar- unb

eeSe Samit Joll sum mnSbruct gebracht »erben, baß « m^

M 6 .selb ä«m Sparen e«tgegennef,me« fonbern a«J
e^ng^^^

Lmelten 6pargrofcf)en ben (Selbbebürftigen »«w^'"^^«" •

®*']fE e« unterfleibet fiel, aber »efentll« bon ben biS&er befpro^e.

in S kn öenn t>aS (Selb, m ©parlaffen ober «anfen fo F,m.

aeben St nlc&t i&r (Eigentum, fonbern gep in8 (Eigentum beg

Äng '
übet (Er barf e8, »enn er Selb 3«- ^-- -fS^m'

Sbat an bie «au^anbmerler ausgeben unb ferne ©«ulben ba-

r b'e ablen: er barf e. ni^t bloß ^e^-c^- Jonbe^^^^^^^^^

bra«<t,en. £r muß e2 nur »ersinfen unb muß "«*^»«fJ^
6A«lb selb im gleiten betrage surudsablen. ^^&" »* *

ff;
"'""

Sl ein «auer im grübjabr einem anberen
^'^^f'^'^'^Z^l

ITflr« MM" 3n allen J?äKen, loo bie Eingegebenen ©ad&en tnä

S^l'i t .mpfai; «."übergeben unb nur ©a^en ber «ämli^en

Irt "n glel^er ®üte unb ^Henge rücferftattet »erben muff n It gt

to itSfinne ein 3>arlel,en »or (§ 607. fcF,». 0«. mrt 312

ö § iteo nimmt ber Kaufmann S)arlef,en auf. »e«n er glaubt

^it bem erf,altenen ®elb ein guteg ®e«^äft
"^.^^^'^^^'Z'fZ

Teiinnen Ltl. m«6 belferen." Wer aber niemanb ftnb t. be t^m

SeTborgt, ber mag fic^ mit bem ^ort tröfte«: ,.^er ntc^t empfangt,

braudbt nicht toicbcr 3U geben."

'%eT6pr;cl,gebraud, besei^net nic^t blog

^*^®;9-Jf;";/j^^^^^^^^^
Äberlaffung bon (Selb alg„3lnä", fonbern auc^ für bie »^••'«"«"9

Tneg ©runbftüc!? ober eineS (Srunbftürfätellg. tole einer ^obnung.

Ztm'l. ,A^ Ift fein SBeftanb o^ne 3in8." ^^f"«"^ *'*J"
"

Trbeu ,1 Wsbrucf für ^iete ober ^a<f,t. ^'^te «" |a* felbjt

unterf«elben fic^ in folgenbem: «ei ber ^iete ».rb b.e ©ac^e.s.«.

eine ^o&nung bloß jur «enutjung «berlaffen. berW« ab«

bar einefrud,ttragenbe6ad,e Ober eine^ere<f,tigu„g. »tegagb. ob

^«LreirecDt aucf) 3ur 3ru(f)t3le5ung benu^en. 6o fonnen bte

IX"on«"i>9««n einen eigenen^erufäftanb bilben. Sftfureme

?eftTmmte seit ber §augnu^«ng ober ber ^tuc^tsiebung em ^.et-

T«i?«g »erehibart. unb toirb ta^ «er^aitniS alSbann tili.

Senb fortgefeijt. fo läuft au« bie 3i"8Pf«J'
»^«J »-'-f,

ort- Sau? ins fd)iaft nicf)t." „3in8 unb ^iete f(f)lafen n.djt (Ent-

CS m^ es Bom .apitalainS: ,.^ie

f^^^^J^^l^l^f^
um " ©ie reifen Sag unb ^Xac^t beran, o&ne t>a% ber «««W
etlsfä « 3U tu« braucl,t; baS gilt felbft bann toenn ber ^erpfh«.

tete mit bem empfangenen Selb nicl,t 9e^lnn6/t«9;"f
«»f1'^;

Ser V&¥» muS ben ^ad)t3in8 auS bem "&«'^f"ff«"«" .®"'*^^^""

aus» r?4aften fönnen. (Er brauet i^n baber erft narf, (Emtr.« «

Ste. X im §erbft ju ja^en. 3>ie (Ernte bauert «^^ "te Je.b

L monaten; ber ^ein 3. «• t«>ltb t>Ul fpdter geerntet

fj^^^^'
treibe, ^ann toirb nun ber ^ac^tjinS fällig? gruber rt^tete man

ÜA gern «acf, ben Sagen getpiffer ^alenber^eiligen. Saber m
©ti^'ort:Was «rabnt unb Martini sab«^' §eute »erleg

m!« fotcbe säbltage regelmäßig auf g>ierteliaf,re8tcbtu6. «nb fo tft

rÄtnS nad, § 58? na<t, Ablauf Je eineS

^"<!>fJf
^

"J^"
^ertt«!e beS folgenben ^a^uS 5« entricf,ten;

«^f
^*

j<J"'-^.J*'^-ioeruage u
1

a
s 1100 ber "Kliet- unb «ßaifytsinS ^Ibn^r-

9lrt. 286. tt)af)renb nacf) ö. fe
liw oer ^iiiei uh -k ^

^

lieb 3« 3äblen ift, »enn feine befonbere «erabrebung getroffen »or.

'"^iJb ein großes Sanbgut berpa«tet fo ^ePr. ba3u me^^^^^^^^

baS fogenannte lebenbe unb tote 3nBentar. alfo b.e
''»"^»•^'f*

J

Ii<t,e; Läte, bie ^af^inen unb baSWie 3»g' «nW m^

beren S.u«g für ben betrieb fo »icbtig tft. 3).efeSW
f

e
Jt^^^^^^^^

S£Decf,fel ausgefegt. (ES »erben ßälber geworfen, «^»erbenbe alten

männticben unb »eiblicben Siere auSgefcbieben "«^ ^nl^^e^^^^^^^^^^^^

fAte&tet ober t)ertauft, gan3 abgefeben bon ben ?«t.mmen folgen

et«« eeu«e, bie baS <Rinbbieb. bie S<bafe ober ^««'"ne befalle«

„n. leS?aib »irb regelmäßig Bon
^^^-^^^^'irtf^'cZt

mit bem ^ie^ gebalte« »erbe« folle. (ES
f^^'^'^l^'^X^^t

ter ben S8erpä*ter immer erft fragen muß, ob er ein tf)«.

"«f«
9««

leSnbeS^^er abfcf,affen bürfe. Saber treffen bie Jete.l.gU«

S^aS ^btomme«. Ui ber ^äd,ter bei beginn ber ^ac^t alleS

i
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Sßieh jum eigcnlunt übernimmt, baffir über am Snbe bet ^ae^t

ebenfoBiel «nb eben fo guteg Söi«^ surürf geben mug. Sa? über-

„ommene %Hi, geb5rt j«m fogenannten eifetnen «eftanb beä ®« 8

unb mirb baf,er mit ber bem 3)eutf(^en eigenen 5te«be am «.Ib

eiferneä" «tel) genannt. TOell aber ber ^ä(^ter am (£nbe ber ^a(i)t

genau folc^eä SDie^ surücfgeben muß U)le er ermatten f)at, fo legt man

biefem SDie^ noc^ Unft«rbUcf,felt bei unb fagt: „eifern «.e^, baS

Wirbt nie." 3>a für febe Eingegebenem eine anbere jurucfgegeben

werben muß, fagte man aucf,: „m mug an Su^ fornmen. Sft

aber bie ®rf)afEerbe burc^ Glaube beim 3lblauf ber ^a^t Hemer ge-

»erben, fo mufe ber ^ert beffen, mag nic^t im etni jurucfgegeben

«.erben tann, erfe^t «erben = „TOaS ber 9irt in feiner §ut »erUert

tai mu& er besabten" unb er muß bie §erbe gegen menf«la<f)e unb

tierifc^e «äuber gut fcf)ü§en: „Wer bie ®ei8 anbtnbet, muß fte

^***3n'ber mrt, mie ein ^enf<^ frembeä ®ut benütst, offenbart ^
fein inneres TOefen. ^uf gettiffenbafte unb forglic^e ^nenfc^en tft

bag TOort 3urü<f3ufüt)ren: ,.^tt eineg anberen eac^en mufe man

bebutfamer umgeben atg mit eigenen." Oberfläd,Iid,e mturen babe«

bagegen ben @a^ geprägt: „^iemanb !an« eineg anberen ®«t mebt

in Obad,t nebmen alg fein eigeneg." S>ag «e«t »urbe ferne erj.ebe.

rifAen Aufgaben bertennen, »enn eg bem eei(f)tfinn unb ber 6org.

Xteit fo entgegen tarne. (Eg tonnte feine SöoHg«)irtf<f,aft jur^lute

lommen unb gebeiben. toenn fid, feber bei ^er «efcjäbigung rem.

ben ©uteg bamit ^eraugreben toollte, er gebe au<E mit fernen eigenen

6ad,en nid,t forgfältiger um. ^ielmel,r «"&
«^"f

*««•"« "^el-

mäftiq bie im «ertebr erforberlicbe 6orgfaIt beachten (§ 276, \i)tD-

O« 3Xrt 261 Ö. § 1297). ?tur bei einigen '«ecbtgöerbältniffen, loo

ficb"ber SDerpflK^tete unb ber berechtigte perfönlicb nabe fteben,

glaubte man t>om ©cbulbner feine größere ©orgfalt »erlangen 3U

follen aI8 er in eigenen 9lngelegenbelten aufaenbet; fo roenn ber

W«; bag Sßermögen ber grau, ber ^ater baä beg
f
i«!;^«

"«»ff
ober toenn jemanb bie ©a«e eineg anberen «nentgeltlicb m ^Jer-

mbrung nimmt, gier gilt bann ber Sa§: „(Sineg anberen ©ut muft

jebermann betoabren toie fein eigeneg."
^ ^ . ., ... .„,

3luf ben guter unb Sewabrer fremben ©uteg bestebt ft<b »or

allem ber ©atj: „©etreue ganb muß allseit

»"fJ'f^"''^f'^.^^";
bagfelbe, tt-ag § 695 in fotgenber ^eife augbrudt: „5>er gtnter-

Ccib«, Wiet«. 3)arlcb«n
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leger fann bie binterlegte ©ac^e feberseit ä"»-»*?^'*""-
<»"f

"*""

ür bie ^ufbcioabrung eine Bett beftimmt tft" (fd,»- 09^. Jrt 47o

ö 8 962) sa5er feine speUmaren ben Sommer über einem ^urf^ner

3«r\jermabr«ng gibt, tann fie au<^ mitten im ©»mmer 3ur«<tm-

angen, »enn er j. «• an einer Suftfabrt nad, ^em ^orbp Ui .

nebmen mill. ©ag man im ®efd)äftgleben einem anberen rtt<^ -

taTenbe 6acben unentgeltlid, 3«m ®ebrau<be überlaffen folle.

bat au^ bie mittelalterllcbe ^rdte ni<bt ertoartet unb tiijt Der-

ianat 6ie bat fid) nur mit aller ma(bt bageg«n geioenbet, bag ficb

Sn Sbrift für bie »berlaffung oon ©«Ib eine befonbere Wtu«g

in ©elb oerfpred)*n laffe. 3)enn „Sie <£rbe gebiert m<ber, n.« aber

ei« qjfennig ben anbern". TOu^er nannte man aber m alter 3e t

nilt nur ben ertrag beg «obeng, fonb.rn au<b ieglid,en SapUal-

3t„g gleid,gültlg, in melc^er göb* er t.ereinbart mar. m(b bem Söer.

bo" im 3melten 4ud, ^ofe 22,24 unb S.^ofe 23,20 unb 21 follte

ber Sbt Tt feine Vergütung für bag 21ugleiben t,o« ©elb oerlangen:

„m„ foll leibe«, aber nic^tg boffen," ,.^ud,er ift »on «n erem

gerrgott Verbote«." S)a aber biefeg «erbot bie gube« nicbt traf unb

t ber eigennul5 nid,t an ein ©laub^ngbefenntnig ober eine 'me«.

fd,enraffe getnüpft ift, tann man ti<b beuten, bag bie mrc^e mit bie-

tsoerbote feine ©egenliebe gefunben bat. f
- ^etömpfte eg m

Lititge« horten unb umging eg, fo gut man tonnt«, ^«t *""'»"

böte trieben bi« «rmen ibr 6piel, Inbem fie fagten:
.f

"<^«;?'
7"

perboten e8 feblt mir an ber gauptfumme" unb „3cb wollte gerne

el gSinnen, e8 feblt nur an ber gauptfumme." S>ie «ei^en aber

jogen gröbereg ©ef^ü^ auf unb oerttaten bie Meinung: „9Ber fagt

U Aer eünbe fei, ber W fein ©elb, bag glaube frei unb

^er nicbt bat ©ut unb ©elb, - bem TOucbern nicbt gefallt .
3n

ber Sat tann man ni<^t erwarte«, i>ai jemanb fein ©elb einem an-

beren überldfet unb ftcb felbft ber ^öglicbteit begibt bamit gemnn-

bringenbe ®efcb«fte ju macben. 3)aj« läuft ber ©elbgeber no<b ©e-

fabr, bag gingegebene nid)t toieber ju erbalten, ">«"«
f«^'!^"'

""

ebrlid, ift ober bamit «id,t tt.irtf<baften tann. 3)te ^olge »«'»« ?*»«

bS elnUrniögenglofer Unternebmer überhaupt 'ein ®e,b alg ^jr-

leben erbielte. 3)iefe ^Birfung aber toare ooltgtoirtfcbaftlicb

fcjimmer alg bag llbel. bag burcb bag «erbot betämpft ^^-^^^
©aber baben bie ©efetje ber ^eujeit bie «erembaruug »o« Brnje«

jugelaffen «nb »erboten im allgemeinen nur, ia% aug no<b nicbt gejabl-
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ttn Btnfen »iebcr Binfen fällig toerben follen: „Bing fann ntrf)t Bing

tragen"(§289,fc&m.09^.^rt.3U^bf.3,Ö.§998). 5)ag^ort ^u*cr

aber dnberte im ßaufe ber Bett feine ^ebeutung. gefet ift ein SlöudEie''

rer toer f ic^ für feine eigene ßeiftung t>on einem anUxcn unter ^ug-

beutung beg ßeic^itfinng, ber Unerfal&renjieit ober ber «notlage beg

anhexen übermäßige Vorteile öerfprec&en Idfet (§ 138 ^bfatj 2). 3)ag

\d)tx>. 9<R. -iUrt .21 gebraucht bafür bag Sö5ort llberöorteilung, Öfter-

reid) öertoeift in § 1000 auf biX^ befonberg befte^enbe 925ud)ergefeö.

10. ^ct^älim^ mehrerer (Bcbmge

•

Sm ßeben treten oft mehrere ?^e(t)t8t)er6ättniffe nebeneinanbet, bte

ntcf)t sufatntnen bcftef)en oier »ollftänbtg burcfigefü^rt »erben !ön.

ncn. So tobte »or ber einfü^rung b<8 «®«. ber Äampf barum, ob

«anf ftärter fein fotte alä ^iet«, ein ^ampl ber ga&r^unberte alt

Ift, unb 3U entgegengefe^ten «Recf)tgfprl(f)iBörtern geführt ^lat; einer-

fel'tä „Sauf tut "miete ab" unb „®er Mufer jagt ben "mieter", an-

bererfeitS „Kauf bridit 'miete nii)t". 3m Eeben tritt ber TOlberftrelt

»on Säufer unb 'mieter ntelft in folgcnber '2ßelfe auf: jemanb ^at

eine TOoIinung auf längere 3««, et»"» <«"f ^"^^ 3«^"^« gemietet. %a^

einem 3af)re Berlauft ber bisherige Eigentümer baS gauS. Sann

nun ber ertoerbcr bem 'mietet mit ber üblichen »lerteljätirllct)en

grlft funblgen? ®egen eine folcfje 'Regelung fprldf)t, ba^ ber Bieter

nact) bem '»ertrag, ben er mit bem blgt)erlgen Sigentümer gefdfjloffen

^atte, nocf) sioel ga^re follte mo^nen bürfen. Ober Ift ber neue Eigen-

tümer an ben miet»ertrag felneS 9?e(f)tgBorgänger8 gebunben, ob-

IDOM er felbft bem "mteter gegenüber feine 'Berpflidjtung eingegangen

^atte unb Im allgemeinen mit bem bon l^m erworbenen Slgenhim

narf) eigenem »elleben »erfahren barf? ®er «ömer, ber baS 'Re(f)t

beS eigentümerg in ben «Borbergrunb ftellte, gab bem neuen Eigen-

tümer bag Sünblgunggre(f)t unb »ertoleg ben «Hlleter aegen beg ll)m

baburi) olellelcfit entfte&enben edf)abeng an feinen "Bermleter. 'mit

blefem allein ^atte ber 'mieter einen '»ertrag gefci&loffen, unb ber

öermleter mußte ble folgen tragen, toenn er beim Saufoertrag bem

Käufer nlrf)t ble »erpfllcf(tung auferlegt &atte, ben Bieter big 3um

gjblauf ber »ertraggscit n>ot)nen 3U laffen. Sag beutf(f)e '«edjt lieg

fl^ butd& ble fctielnbare JJolgerlcfitlgfelt beg römlfclien 5)enteng nt(f)t
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verblüffen eg toog bag, mag für ben Eigentümer unb mag für ben

auf Se «ngeSefen^n 6tabtbeiool,ner fprld,t, geB.lftenl,aft ab

!,„b e^tfAleb fl* für ben Bieter. Eg paßte blefe ßöfung ben I,eu.

TinTllmtnmn baburd, an,^ eg ben neuen Eigentümer

af^Seöeg In ble befte^enben ^letberträge fo eintreten Leg alg

ob Ue on 11,1 felbft gefc^loff.n loären (§ 571; anberg no<^ f*u>.

oV m t 2 ^bfa^ 2 . L<^ ö. § 1095 fann elnJBeftanb^;*;'-^

in ein öffentllc^eg «u« eingetragen loerben unb
»'»^»""•«J'»^^®"-

Lg elni bingli^en «ecfiteg erlangen. Ein bingll<f,eg 9^e«t aber

ft ein föSel '«g nld,t bloß gegenüber feinem »egrünber, fonbern

aU gegenüb r jebem tünftlgen Eigentümer tpWfam Ift. 3n Seut,

J-
?anb g?it ba^er fofern eine beftlmmte »ertraggjelt «erembart f

It bagWort: .ii^iete Ift fefter alg Sauf," „^lete ge^t bor Sauf
'

Wel melte; alg Im bürgerlid,en Sefe^u« fmb buW beg

Eigtntümerg burc^ SDorfd,riften ber mcl,Wegg3ej ^^f*'«"» >-; ^"^

Wie fcbon auf Seite 20 auggefü^rt Borben tft, tt-trb «« ^ 9

üb« ba Vermögen fol<f,er 6<öulbner, ble l?,re ©laubiger n.c^t me^

befrleblge« fönnen, bag ©antoerfa^ren eröffnet, bag ^.e mogMf

g «mäßige »efrlebigung ber ©laubiger fiebern foll Sretl.«
^ -

b „ a^An blefem »erfahren einige ^rten oon Sorberunge« or-

juggweife befrleblgt. Saju gef,5ren, tole billig, ble aug bem legten

C5«C\ rüirenben eof,nanfprü<f,e ber 6äuglid,e„ unb getoerbU<^en

InqeftelTten ber mrjte unb gebammen ufip. Eg fallen barunter aber

rrdnlae irberungen beg öffentlldien «ec^tS. »on legieren gtlt

iXoSX^r^'^ eelllge gUe« bor." ^Ig „öeilige" flnb ^eute

MeS n7n3«fe^en unb alg „Ferren" «ei*, Sänber unb Semetn-

b n'ür%ffe„tuie abgaben aug bem legten 3«^« - ^« ^"^
„ung beg SonturgBerfal,reng. Slefe »ebor3ugung ojfentlu^er Saf en

^or ben anbern ©laubigem entfprl«t übrigeng «i*' «fr Jen
^eu-

Hgen^lnfc^auungen bon ©ered,tlgteit unb geF,ört l,offentU« balb

ber "»ergangen^elt an.

11. Unetloubk gonblungeti

e^ulbberblnbll^telten entftel,en 3>Blf<^en ben ^enf.^en tote wir

fAmt früber gehört ?,aben. nld,t bloß aug »ertragen fonbern aucj

Itg alberen ©rünben. 3>er auf ber mturorbnung &«« ;"^;"«^

ZlZi,t anerfannte ^nfprud, eineg Sinbeg auf Unterhalt unb Er-
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3te?>ung rü^rt ?»er au8 bet Satfacfje ber 3e«9Urtg unb «eburt. 3)er

SBermä<f)tnt8nc^mer, betn eine ga^rcStente ouSgefe^t »orben tft,

fttt^t fein «ec^t gegen ben Ctrben auf bie te^tBtlHge SBerfügung beä

etbtafferS. 5»er «eraubte unb mi6F>anbeIte aber leitet feinen 3ln.

fprui) auf ^lüdfgabe felneä ©igentumS unb erfa^ ber geilungätoften

aus ber unerlaubten ganblung be8 SäterS ^er. <a5er nantli« eine

ftrafbare ganblung begebt, ben 3ie()t nlc^t bloß ber ©taat ttegen

Sßerle^ung beS öffentll(f)en Jriebeng »or ben ©trafrtd^ter, e8 tann

i^n l.lelnte?)r aucft ber in feinem Vermögen ober an feiner ©efunbbett

«Befcfjäbigte »or bem bürgerlictien 'Ktcf)ter auf (£rfa^ beS t^ 3u-

gefügten S^abenS »erHagen. 3n früherer 3elt ftanb überfiaupt-bte

6üf)nung be8 Söerle^tcn im SDorbergrunb, unb regelmäßig tDurbe ber

Säter im gleidfien SDerfa^iren 3«t ©träfe unb jur Seiftung einer Snt-

fAäbtgung »erurteilt. fitnen »berreft bation boben tuir nodf) beute m

ber fogenannten «ufee, bie ber an feiner Oefunb^eit S8erlei}te bom

sater »erlangen tann unb bie jur SBermeibung sweier felbftanbtger

geri*tli(f)er Bcrfa^ren im ©trafurteil auSgefpro^en toirb. 3m all-

gemeinen aber ge&en beute baS ©traf, unb ba8 bürgerli^e «er.

fahren i^ren eigenen Sang. Sin '»erhalten, aie j. «. bie fa^rlafftge

©ad)bef«äbigung, fann bo^er eine unerlaubte ganblung tm ©tnne

be8 bürgerlichen «ect)t8 fein, o^ne bag e8 eine ftrafbare ganblung

ju fein braucht. .

,

«ei ben überlieferten ©prid)U)örtern fltngt im allgemeinen bie

ftrafre<i)tHcl)e ©eite »or, jebodf) laffen fie att<?> genügenbe ©«lüffe

auf bie bürgerlirf)en «edbt8B)irtungen elneS <8ergeben8 3U- ^enn

e8 5. S. beißt: „'5Ber bie SBJunben gt\i,la3m, muß fie bügen", fo

ift bamit bie ^olge einer einseinen unerlaubten §anblung ganj

äbnli« geregelt, »ie ba8 In aHgemeiner 5orm § 823 beS beutfdjen

S®« tut: „"»er »orfä^lid) ober fabrläffig baS fieben, ben Sörper,

bie ©efunbbeit, bie JJreibelt, ba8 Sigentum ober ein fonftigeS SRedjt

eincg anberen tDiberre<f»tadf) »erlebt, ift bem anberen 3um (Srfa^ be8

barauä entftanbenen ©<baben8 Berpfli(f»tet." Sreilicb Säf»« tiefer ®a^

eine «InsaFil einselner «e(f)t8güter ouf, bie er fc^ü^en Witt, »a^.

renb ba8 fd)«). 0«. ?lrt. 41 no^ allgemeiner unb »olltommener

fagt: „'©er einem anberen ttiberrccbtlidb ©d)aben sufügt, fei e8 mit

aibfi^t fei e8 au8 ^abrläffigfeit, »irb ibm jum &x\a^ »erpfli<t)tet."

noi, fürjer brüdft bie «e^itäftvlgen unerlaubter ganblungen bog

©pri<f)tDort au8: „Wer ben grebel getan, foll ben ©cf>aben baben."

Unerlaubte fanbtung«n
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9lllerbing8 fann einen mnf<^en ein ©cbaben an Selb ober ®ut

buSe n mturereignlg treffen, gegen taS mir ^enfd,en obnmad,tig

i:;t ran beute an^H^fcblag ober <^^^.^eben. mi8bann „„ , er

einen ©Aaben felbft tragen, fofern er tbm nicbt
^«^f

._®*7*
""

SSenHeb« ob r burcb ©taatSbUfe erfe^t ober bod, erleicbtert mrb.

SetfS leiben Arbeiter ©cbaben an ibrer ©efunbbeit m gefabr-

Se« betrieben, fo bei Sifenbabnen, «ergtoerten, cbemifcben 5a-

brlenX. ^^n eine ganje gabrit in bie Suft fliegt toie »or

Sen Wen l« Oppau bei Submiggbafen, tan« ^'"'«ber »

r,?A ntAT feftaeftellt »erben, ob einen ^enfcben unb wen ein ^Jer.

2ben iSrS f.aben in neuerer 3eit befonbere ©efetje be8

S^;S>en «nb'bürgU «e<bt8 S^orforge getroffen unb j.ar

fo flt für bie im betriebe «efc^äftlgten bie gen.erbli.^e Unfall»er.

fSerung, le anberen aber f^ü^t ba8 «ei<f,8baftpf«cbtgefe^ »on

IsnU eg gibt einem ^rletjten gegen geiolffe mit «eabren fur8

menfc^enleben »ertnüpfte Unternebmen einen ^nfp u* auf

©cbabenerfafe. au<b wenn ber SOerlet^te nicbt nacbmetfen fann, baß

S?u2nebmer Ir einer feiner ^ngeftellten bag fJäMgejibe^r.

eignig fcbulbbaft berbeigefübrt babe. Qler gilt alfo bag TOor^. „^er

S en tut mu6 ecbaben büßen" in «"^Ueftem Umfang, ^ar fr .

Sber ©cbaben au<b bei «luftoenbung aller menf<benmogli<ben «or.

i*t n' Jt ju »ermeiben, liegt alfo „böbere ®el»alt" »or, ba t t

S be* Untemebmer eineg folgen ®e«,erbeg nicbt: „®otte8 m.

""tiSrSrnraü^t man für ein f*-enftlftenbeg^.r.

eignTg «nein nocb feine« €rfa^ ju leiften. «3er auf feinem «Srunb

S «nt «eobacbtung ber «auoorfcbriften ei« §aug erftellt brauet

E iarn. beffen «arten baburcb
^f«"^^^^^^^rÄ "

©cbabenerfa^ $u leiften; benn: „Seber ift ftcb felbft ber =nacbfte

SamWe ne (£ fa^Pf l<bt entftebe, muß »lelmebr fasuf»™ baß

Mg ©cbXn b ingenbe Srelgnlg fcbulbbaft, alfo «»»^«recbthcb «nb

»^rfälH.!. ober unter ^ußeracbtlaffung ber Im «erfebr erforberlicben

"ÄrS:u«bS:a^. «. er, für bag el.ujeben ^.
J er Unrecbteg begangen bat, befagen bie «>orte = ,

gebe^tf f*« -

bia feine eigene Sat ju büßen unb 3u beffern." 3n bem ©at> a»e
^

ie f ie^tt unb raubt, borgt unb flfcbt auf feinen eigenen §«18

fb feiieelgene §abe". ift ber Haftung a«8 unerlaubter ^anblung
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Me Haftung au? einem Sarle^nSBertrag (borgen) glet^wertig an bie

Seite geftellt. Urfprünglid) freiließ &atte für eine Sot nl(f)t bloß bet

einseine ^enf« etnjufte^en, tonbern bie ganse Familie, bie Stwe.

eine arte ^ad&Birfung biefer gamilien^aftung finbet flrf) meltexdfit

noch in ber heutigen «otf<^rift, bag «ater unb ^ntter für etn un-

erlaubtes Sanbeln if)rer ber erjiebung bebürftlgen Klnbet bann

einjutreten i>aUn, mm fie e8 an ber nötigen ®'3le6ung ober

muffld)t öaben festen laffen (§ 832, 6d)ro. 3lrt. 333, Ö. § 13(»).

9Xud) ber ©efdfjdftg^err fyxt in toeitent Umfang aufjufommen für bte

6(f)äben bie ein 3lngeftellter im «eretcf»c feiner 3)ienftBerrt(f)tung

britten ^erfonen sufügt. Unb iwar ift ju untcrfcf)eiben: jemanbjiat

einem ©etoerbetreibenben eine g3«rrl(f)tung übertragen unb btefer

läftt fie bur<ti einen ^Ingeftellten aufführen. 5ür ben Stäben, ben

ber ?lngeftellte bem 9luftraggeber babei fc^ulb^aft sufügt, ^at ber

®efc&äft8F)err auf alie gälte 3U ^aften (§ 278). ©er ©atj: ,.3>er

6<f)mieb ftef)t für baä ^Jernagetn" gilt alfo nic^t blog, ffienn er fetbft

bag 3U befcf)tagenbe ^ferb »ernagelt &at, fonbern aud) toenn fem ©e-

feile ben ge&ler mad,t. So ift e8 auc&, mm bei einer «e^iorbe em

gehler gemacht toirb; nacf) augen ^in ift nit^t trgenbcin ©e^Ufe ober

Schreiber »eranttoortli*, fonbern ber ©lenftBorftanb: „3>e8 ^mte8

©Aaben geF.t auf beS ^mteS ^Sorftanb." Sem «efcf)äbigten haftet

freilief) im neueren «Kedfjt aucf) nid&t ber Sienftöorftanb, fonbern bte

Äörperf4)aft, bte bie «eprbe elngeri(f)tet ^at, alfo Staat ober ©e-

meinbc Sßerfcf)icben aber ift ber gaß geregelt, »enn ber 3lngeftellte

nicht bem <Dertragggegner feineS §errn Sd&aben jufügt, fonbern

einem ganj Unbeteiligten, ilberfd^rt j. «. ber gü^rer eineS Saft-

trafttoagenS ein ^Inb ober einen Qunb, fo ^aftet natürlid^ 3unad)ft

er felbft für ben ©cfiaben unb in ber «egel audf) ber Sigentümer beS

mgenä (§ 831, fc^U). O«. ^Irt. 55, ö. § 1315). «efte^t aber tein

Bufammen&ang sifif^en ber «erufgtätigfcit unb ber unerlaubten

öanblung, fo berührt fie ben ©efcfiäftS^errn nidfit; eä gilt ba^er

^eute nt(f)t mct)X bag Wort: „6tleF)lt ber Sne(f)t, fo iam ber

S)ie Urftufe beg 'Kedfytg, bie feinen Unterfcfjieb mad&te jtoif^en

einem Srfolg, ben jemanb abftcf)tllcf| ober ttlber feinen 'Jßlllen burcf)

einen Sufall herbeigeführt i,attt (»gl. ©. 131), ift fd)on übertounben

in ber Seit, al8 bag Sprirfjtoort entftanb: „gür 3«f<»" ^m "»an

beg Sönigg «ecfjt nici^t."
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SBlele menfcf,licf)e Verfehlungen ^aben i^ren
^^'f

""^ «'** j*"

So?f unb m ber 9anb eineS ^enfcTjen, fonbern entftel,en burc^ bog

^nienlee! mehrerer. ^8 .ar M«/'-
"fL^r^fbt

f„ rfifenbe -aufgäbe ber «ecf)t8orbnung, foioo^I bie Straf- tote Die

büra rS-t!* rd)e VerantioortUcf,lett bafüt feftäuftelle«. ^enn meö-

ere tla^g7^^^^ tun, 3. «• ben ftarten ©egner jufammen über-

Inen unb ?<^»er miglianbeln, fo muffen fie ben ^ff^/^^"««fj;:
enTmeinSm erfe,en= „^er mit ^at Hfen ^i« -*--

^^jf^
mit Llkn au8effen." Sie gleite "mit^aftung f»at aucf) für ben ju

Sefbe" Stfi^tigertoeife oon -^^-. f«f^;-; ^Z

'tx^is'rZm-:^^^^- T^bt^g^rre

;Ä=-r,r:;rar^ürTS=

f,7Z bet'o^fen fteinigen unb fein f^^^^^^^^
ber öerr be8 Oc^fen unfc&ulbig. Sft aber ber 0<f)fe oor^m ftogig.

«nbfanem gerrn ift e8 angefagt unb ^at i^n nic^t bertoa^rt unb r

St barüTe? einen mnn ober ^eib, fo foll man ^en OJ
en ftei-

totei oa
^^^ ^^^^ ^,^ ßofegelb auf

r^egenNo olf e^^gebeJ ^in £eben su Bfen, »a8 man i^m auf-

aiSt
" mer unterfcl,ieb man alfo fc^on, ob ben Slerl,aUer em Ver-

£ben trefl ober nic^t. (Sine anbere Regelung bagegen beftimmt

It mel^ Lg ^^^^^ auf Sc?,aben beg Senn." Sag ^atte auj

; 833?©^ fn feiner urfprünglicf,en gaffung -S-ommen, «,a^ enb

Zn foäter bie ßaftung burcf) einen 3ufat5 emfc^rantte, ber einen

U erf^S «ac^fslifi Vieren, bie bem ^eruf i^;;;^ §«- biene«

mle ber ©chäfer- ober ber ^ne^ger^unb unb f'f">'^^''",7'
- tlL mit ber TOinbbunb unb Sc^og^unb. ©0 fie^t e8

'"ü'tL Z'Z 56 u^b ö § 1320 Bor. einige befonbere ^n-

TeÄfSS^relCbit bielfa. ni.t nur bem ertoerb.
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fonbern blofe bem Söetgnügen bienen, enthalten bann nod& bie ©ä^e:

SHJin iemanb feinen §unb b«f<f)lrmen, fo muß er fic6 ber »uge

unterstehen." "TOonte er firf) ber »uge nid&t unterstellen, fo fonnte

er mi, alter «egel, bte Wir aber glüctlid&erlBetfe abgeftreift l&aben,

ba8 f<f)äbtgenbe Sier aI8 ©rfa^ l&ingeben. 3n bem 'JBorte „ben e^a-

ben büp ber «Reiter, nt(f)t ba8 'ipferb" finbet fidf) bielleidöt nocf) ein

«anflang an bie un2 je^t befrentblid» Borfontmenbe Srfc^einung, ba^

man in uralten Betten nidit blog «menf(t)en, fonbern audf) Sieren

ben '5|3ro3e6 gemacf)t f)at. ^ . ^ ^ ,

3)a8 «ecfit feat bonn nod) einige ©ä^e über ben Srfa^ be8

6d)aben8 auSgebitbet, ber bei ber Seefahrt entfielt; bie Sällc- ber

fogenannten öaDerei. 3n ©eegefa^r muffen manrfimal ®üter über

58orb geworfen »erben, um ein geftranbeteS 6<^iff in erietc^tem

unb fo »ieber freijumacf)<n. 3)a ein foId&eS Söerfa^ren jur «ettung

Bon gnannf^iaft, ©dfiiff unb Sabung notttenbig fein fann, fo tft

iaS 3lu8B)erfen teiue unerlaubte §anbtung beS ©«f)iffer8, für bte

er (£rfa§ teiften müfete. Sbenfo unerträglirfi aber wäre e8, »enn bie

eigentümer ber auSgetoorfenen ©üter altein ben ©(^aben auf fi«

behalten müßten unb bie anberen, beren Sigentum burd» ba8 3lu8.

werfen gerettet ttorben tft, feinen Seil baran ju tragen Ratten. 2)a^er

wirb ber burd) Seewurf entftanbene 6cf)aben gleidE)mö6ig auf ©d&tff

unb eabung Berteilt: „WaS o^nc b€8 ®df)lffer8 Söerföumnig gef(f)te^t,

ge^t über Sd)iff unb ®ut" unb „'mein «Pfennig tft beine8 '!pfennig8

«Bruber unb £etben8genoffe".

4» 4)auptflücf: (Scbrcc^t

1. ^jnaemetne«. Qtbm

3n ben «UnfangSftufen ber menf<f)lidf)cn Oefütung gab e8 no<^

rein (Eigentum beS einseinen, fonbern alle8 gehörte ber Samilie

ober b«r gorbe. (£rft allmä^licf) fdfiieben \ii) au8 btm ©efamteigentum

©egenftanbe aug, bie ber einselne für fi<f) l»aben unb behalten

burfte Unb swar waren ba8 woF)l suerft Waffen unb "Jüerfseuge,

iebenfalI8 3ai,T^aU, fein liegenbe8 ®ut. S>iefe8 ©onberrecf)t über-

bauerte aber nodf» nidit ba8 ßeben. fonbern erlofd) mit bem Sobe ober

(Erben
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riAtiger: ber ©onberbefi^ Würbe bem Soten mit ln8 ®rab gegeben.

(£rft nacf) unb nai, gingen biefe 3)inge, aber immer noc^ nur bte

ga^rniffe, auf gewiffe ^Henfc&en über, bie bem SOerftorbenen im

eeben befonber8 na^e geftanben Ratten, bie (£rben. «ei ben ^mter-

laffenen 5a^rni8gegenftänben würbe wieber unterfc^ieben ob fie

mit bem Kriege unb bem fonfttgen mnne8berttf sufammen^angen;

folAe ©a*en würben nur an ^Hänner Bererbt. ^n anberen ©ac^en

bagegen tonnten au« S^uen teilhaben. Wer aber rüdte in bie

50ermögen8rec6te elneS Serftorbenen ein? S)a8 beftimmte nac^ beut-

fcber 9lnf«auung urfprünglic& lebiglic^ ba8 §erfommen ober baS

©efeti, unb e8 tarn ni«t an auf ben Tillen be8 ^erftorbenen fceffen

fiinterlaffenfc^aft Bererbt werben follte, t>iS fogenannten (£rblaffer8.

:ier (Erbe uHrb geboren, ni«t geforen" (getoren ift ba8 ^ittelwort

ber SBergangen^eit Bon !üren; Bergleid)« TOiUfür, ^urfurft, baS

finb bie Surften, bie im mlttelalterli^en 5>eutfc^en «eic^ ben Kaifer

füren b. ^. wöf)len burften).

«JDaS ben ainterbliebenen Bererbt werben tonnte, unb wer alg

erbe in Srage fam, ift ju Berf<^iebenen 3«lte« flanj Berfc^ieben ge-

wefen. ©otange ber ©runbbefi^ no<^ im ©efamteigentum berJa-

milie ober ©ippe ftanb, war er nid)t eigentlich oererblic^; er blieb

na* Wie Bor ber ©efamtfamilie nnb ber «erftorbene ^atte nur

feinen Anteil me^r baran. 2lu(^ in fpäterer Seit Sie^t fic^ ber ©egen.

fah Bon Siegenfc^aften unb Sa^r^abe buti, ba8 ganse germantf«e

erbrecht, ©o Wirb ^eute noä, in (£nglanb, baS ja baS germanifc^e

«Re(fet Biel treuer bewahrt i,at aI8 baä unter ba8 Soi, beS "»««f«««

<Rcm geratene ©eutft^lanb, ber ©runbbefitj anberS Bererbt aI8

bie 5aBr|)abe. Sntweber ging ber ©runbbefi^ nur auf einen mann-

liAen (Erben über, eine 5lnf(§auung, bie fi« im ©runbabet bl8 bor

fursem unb im bäuerlichen 3lnerbenrecf)t bi8 in bie neuefte Bett

erbalten f)at. ^o aber ber ©runbbefi^ nid>t ungeteilt auf einen

überging, ba erbten bod) nur bte männlichen ^JerWanbten. ,5>a8

©cbwert ge^t Bor", „Sie ©c^wertfeite ift nä&er", „(Erbgut erbt be

ber ©cf)Wertfeite", „3)er mnn ge&t sum firbe, ba8 ^eib baBon

unb „©peer^anb Berfängt ©pinbel^anb". 3)ie Burüdfetjung ber grau

erflärt fic& namentlicf) barau8, bai bie Söd)ter mit ber SDer^etra-

tung in eine anbere gamilie übertreten; ba8 i^nen Bugewanbte

fant baber au8 bem «Bermögen ber bisherigen gamilie &erau8, ein

krgebni8, ba8 man möglic^ft Bermeiben wollte, mr wo feine mann-
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lid^en ^ertDanbten Dorl&anben ftnb, erben ble toetblld^en. „3)te <£rb-

{d^aft ge^t Dom 6pie6 auf bte epinbel", ,,Wo fein 6c&ü)ert öor-

^anben, ha erbt bie ©ptnbel" unb mit bem au^ ber s:terü)elt genom-

menen mb: „sa3o fein Qal)n ift, ba frä^t bie §enne." 5m ßaufe

ber Seit enoad^te bann boc& ein ©efü^I bafür, ba^ bem toeiblid^en

®efcöled[)t ein Unrecht angefügt toerbe, rsxtm man eg bon ber (£rb-

fdf)aft augfc^Iofe. 'SHan räumte i&m bal&cr ein (£rbred^t neben bem

^anne ein, aber ein geringere^: „3ö)ei ed^toeftern gegen einen

trüber.** „5)er 'JBruber nimmt mit 3ti>ei gdnben, bie ed^loefter mit

einer", „trüber nimmt ^mi Seile, 6c&ü)efter ben brüten" unb

fcf)lie6Iid^ fallt (suerft in ber etabt) bte ^eborsugung beg ^anneg-

ftammeg öonftanbig: „6c^tt)ert unb ©pinbel erben gleic^." „'^Ber

mein ^lut l^at, ift mein (£rbe." 3)ie eprid&toörter: „5)ie ^inber

l^ahzn gleic^eg ^ec^t 3u i^rem (£rbteit", „eo^n unb 5:oc6ter finb

gicid) na^e, Srbe 3u nehmen" feieren fogar faft toörtlid^ nur in

gebrangter Raffung in § 1924, ^bf. 4 toieber; „^inber erben 3U

gleichen S:eilen" (ebenfo 6d)tt). ^rt. 457 unb Ö. § 732).

2. örbfolgeorbnuitö

Hnfer 2tUn toä^rt n\6)i immer 70 ga^re unb oft genug muffen

(Eltern i^ren ^inbern ing ®rab fd&auen. 3)ag ift fdf)on im ^rieben

fo, unb toie l&aufig erft im Kriege! 6inb nun beim S:obe eineg

<5Hanneg aufeer feinen ^inbern aud^ nod^ feine eitern am 2chen, fo

finb biefe §in.terbliebenen mit bem (£rblaffer gleid& nal) öertoanbt.

S)er (Srab ber S33erü)anbtfd[)aft beftimmt fid) ndmlid& nad^ ber 3af)t

ber fie bermittelnben Geburten (§ 1589, ec^to. ^rt. 20, ö. § 41 unb

42). 3)ie Söertpanbtfc^aft eineg 'menfd^en mit feinem Söater ift aber

gerabe loie bie mit feinem ^inbe nur burd^ eine Oeburt t)ermittelt.

Söater unb ^inber beg ßrblafferg finb ba^er ^ertoanbte beg erften

®rabeg. (£g fragt fid& beg&alb, ob beibe aud& im (£rbgang einanber

gleidf)fte]^en ober ob eine ©ruppe ben <33orrang erhalten folle. ^ar*

rauf antworten biele ©pric^toörter: „(£g ftirbt fein ®ut 3urüdf, fon-

bem oorioartg", „Erbgut erbt fic^ niebertodrtg unb nicf)t auftpartg",

„^er toill 3um ^rbe fielen, — mug in ben 2inun fein, bie nieber-

todrtg ge^en", „"^ÖJag ^ater unb Butter laffen, bag foll bie (geburt

befi^en" unb „5)ie Äinber finb bag erfte ^lut". 3)em entfprid^t ber
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erfte 6a^ beg § 1924: ®efe^licF)e Srben ber erften Orbnung finb bie

^bfommlinge beg (Erblafferg, dl)nUcl) ©«to. ^rt. 457, ö. § 751

Oft ift beim 2:obe ber (Eltern eineg ober bag anbere ber ^mber

bereitg geftorben unb W feinerfeitg ^inber ^interlaffen. §ier finbet

ficb eine Söefonber^eit infofern, alg bie '33erü)anbtfctiaft mit ben (un-

fein buvd) 3ü)ei (Geburten vermittelt toirb. 9ie (Enfel finb ba^er mit

ben ©rofeeltern in 3tt)eiten ©rab bertoanbt, alfo nicl)t fo naf)e toie

(Eltern unb ^inber. ©ollen fie um beg loillen fein (Erbrecht ^aben?

60 toar eg in ber Sat in alten Seiten. 5)ieg tx>av einigermaßen er-

träglich foTange fie in ber bamalg noc^ befte^enben ©efamtfamtlie

nad) bem 2:obe beg ^aterg einfa« alg ^inber feiner Überlebenben

trüber galten, Don i^nen er3ogen tourben unb fo auc^ i^ren Anteil

am grogelterlic^en Vermögen erhielten. 5)ag tourbe aber anberg, alg

ficb bie (Sefamtfamilie in 6onberfamilien 3erlegte, toie totr fie ^eute

unb fc^on lange ^aben. 5)a erft trat bag ^ebürfnig auf, bie oon oor-

Derftorbenen ^inbern ftammenben (Enfel nid)t fcf)lecl)ter 3u ftellen

alg menn fie nicf)t bag Unglücf gehabt mt^n, ^atev ober ^utter

früb3eitig 3u oerlieren. (Eg bauevte aber lange genug, btg ber oft

unbeholfene menfcl)lic6e (Seift ba&in gelangte, folc&en unfein bie

SRecbtgftellung i^rer (Er3euger ein3urdumen. ©ie Streitfrage biefeg

fogenannten ^ertretunggre4)tg touxbe erft unter ^aifer Otto I. bur^

(Sottegurteil 3ugunften ber ^nfel entfc^ieben. Offenbar toar biefe

entfcf)eibung fc^on gefallen, alg fi« bie ©pric^toörter bilbeten: „^g

ift nichtg lieber alg ^inbeg-^inb" unb „mnbeg-^inb foll fielen an

feiner eitern ©teile", ^ie lange unb heftig aber um biefe neuere ^n-

fcbauung gefdmpfttoerbenmufete, 3eigt nod) bag^ort:„^inbeg-mnb

ift balbeg ^inb". mtürlicl) erhalten bie (Enfel 3ufammen feinen

aröfteren (Erbteil alg if)r (Er3euger erhalten Wt^. ö)enn er nocf) am

2ehen wäre, ©inb beim Sobe eineg ©rogoaterg ein ©o^n unb 3ü>ei

^inber einer fc^on oerftorbenen Softer bor^anben, fo erhalt ber

©ol)n bie eine ^älfte beg md)laffeg unb bie beiben (Enfel 3ufammen

bie anbere. SlBollte man feier nacfi köpfen teilen, fo befdme ber ©o^n

einen fleineren (Erbteil, alg toenn feine ©d)tDefter am 2ehcn geblieben

iodre. 5)er t)or3eitige Sob bon ©efc^ioiftern fann aber boc^ nid)t

gut bie (Bröfee i^reg ^rbteilg minbern; bagegen fann ein fol^er

Sobegfall bie Erbteile oergröfeern, voenn einige ber (Sefc^tDifter o&ne

ßinterlaffung bon "ülbfömmlingen geftorben finb.

m^t Jeber ^enfc^ ^interldfet ^inber. 9ag (5efe^ muß ba^er noc^

S ©inller, Dai Stecht
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weitere (£rborbnungen aufftellcn. ^Ig (£rben ber 3ü>eitcn Orbnung

feE)en bie beutfc^en "iRcc^te bie filtern bcg firblafferg unb bercn *iUb-

förnmlinge an (§ 1925, 6cf)tD. *iUrt. ^58, ö. § 731). ©er <3lbfa^ 2 be§

§ 1925: „eeben 3ur Seit beg firbfallg bie filtern, fo erben fie allein

3U Qkxö)tn Steilen'*, gibt bcn Snl^alt mehrerer ©prid&toörter toieber:

„3>ag firbe fallt t>zn filtern in ben ^ufcn", „^ater unb -mutter

erben öor ed^mefter unb trüber." Uxib ha na^ § 1589 ^bf. 2

ein unc^elid^eg ^inb nic^t alg öertoanbt mit feinem 'öater gilt,

fo ^at für biefe mnber ber 6a^: „9ag ^inb fallt in ber *5Kutter

6d&o6" aud^ ^cute nod^ ^ebeutung. 3)ie unc^elid^e *mutter ift, tt)ie

bie folgenben ^ugfü^rungen nd&er erläutern, auc^ bann alleinige

firbin i&reg o^ne 'JXad^fommen öerftorbenen mnbe§, xotnn biefeg

nod^ tDcitere unel&elicl^e ©efc^mifter b^tte.

3m übrigen ipirb bei ber stoeiten firborbnung ber '5Xaci&la& immer

in stoei gdlften serlegt, t>on benen bie eine ber t>aterlic&en, bie aw
bere ber mütterlid)en 6eite sufdüt. 0inb beim S^obe eine« "mcw

fc^en toeber ^inber noc& filtern am 2thm, mf)l aber 3ti>ei 'Jörüber

unb t)on einer fc^on üerftorbenen ©d^mefter 3ö>ei "JXid&ten, fo 3er*

fdllt ber ^ad^lag 3undd^ft in eine ödterlid^e unb mütterliche ^dlfte.

Söon biefen gdlften er^dlt jeber trüber ein drittel, bie 3tDei "^Xid^ten

3ufammen bag britte 5)rittel ober jebeg ein (Sed^ftel. 5)a aber bie

trüber t)on jeber ^dlfte ein S)rittel unb bie 'JTic&ten ein ©ed&ftel

befommen, fo erhalten jene ein 3>rittel, biefe ein 6ed^ftel ber g an«

3en firbfd&aft. 3)ie anfdnglic^e Berlegung in eine bdterlid^e unb

mütterlid^e §dlfte tritt 6ier im finbergebnig nid&t me^r in bie fir«

fc^einung. ^nberg ift eg aber in folgenbem Sali: fig ftirbt jemanb

finberlog mit öinterlaffung eineg ©tiefbruberg, ber mit il&m nur bcn

Söater gemeinfam F)atte, eineg Söollbruberg unb breier mä)tm, bie

oon einer oollbürtigen ©d^toefter abftammen. ^Igbann ergibt fid^

eine «eerbung, bie man 3ur befferen Söeranfd^aulid^ung im «ilb

barftellen fann. Unb 3tDar ift üblid^, bie Banner mit Greifen, ^ie

grauen mit <=33iererfen 3u be3eid)nen, fi^egatten auf bie gleid^e ßinie

3u ftellen unb buxd) ein SBöglein 3u öerbinben, ^inber barunter ^n

fe^en, Söerftorbene burd^3uftreid^en, bcn firblaffer aber iu burd^-

!reu3en. 3m nebenfte^enben ^eifpiel ift alfo %. ber firblaffer, feine

filtern unb feine ©d^toefter finb berftorben, ber Söater loar 3ti)eimal

oer^eiratet unb aug ber erften df^e ftammte lebiglicb ber §a{b« ober

etiefbruber ^. 5)iefer erbt blo& auf ber odterlid^en 6eite mit unb

(irbfolgcorbnung
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erl)dlt t>on ber auf biefe 6eite fallenben ^dlfte beg mc^laff g

e n 5>rittel alfo Dom gan3en mdjlafe ein ©ec^ftel. 5)er t)oll-

bürti! ir;berN8. erbt auf ber ^ater« unb auf ber mtterfette

mi unb 3tr>ar erl)dlt er t,on ber ^ater&dlfte ein ^rtttel unb

Ton ber mütterlicl)en §dlfte, too ber §albbruber -U. mcbt betetUgt

ift, bie ödlfte, alfo t,om gan3en md)Ia6 ein 6ed)fte unb ein^er :

aio yl ^ie brei ^i^ten, Softer ber
^^^f

^^^;;^^
f
*^;^^^'

3U ammen erl)alten enblid) toie i^v Onfel ^. V12, ober ,ebeg aUem

5/ e
beg mc^laffeg. bringt man alle firbteile auf btefen ^aupt-

nenner, fo erl)dlt ber ©tiefbruber ^. Vse,
'l^^^''^^^^^^^^ 15A, unb bie 3 ^xd)Un sufammen ebenfallg ^V.e, ma6)t iw^

Lmn ein (Banseg. mn fie^t baraug, toie fi« im 2.f>cn eme

Clung umftdnblid) unb .ertotcfelt geftalten fann, bie tm ©prtd)-

2 etnfac^ Hingt, toie „^albbruber nimmt^<^^^'^^^^
Salbbruber nimmt mit einer §anb unb ber ^ollbruber mtt imxcn.

^
^ad) manchen ^lec^ten ^abcn nic&t blofe ^lutgt)emanb e em firb-

red)t. 60 er^dlt nac^ beutfc^em ^ec^te au« ber uberlebenbe fi&e

gaite bon 0efe^egtoegen einen firbteil. 3n
^''^^^^""^^l^^^^^

nach seit unb Ort fe^r t)erfc^ieben geregelt, fiinen beliebten ^ag

ftaJgSt bag ^ort an: „^nn unb ^eib follen mnbgtetl nel^men^

Ute gibt man bem fi^egatten regelmdfeig feinen "-* ^^^ ^a&l bi

I nber t)erdnberlicl)en firbteil, fonbern einen beftimmten ^rud)teU,

ber be befinbeter e^e ein Viertel unb bei finberlofer ^^c me^r be.

8»
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tragt (§ 1931, ecf)». ^rt. 462, 0. § 757), unb 3t»ar nac^ bem beutfc&en

<Recf)te minbefteng bie §dlfte, tod^renb fic^ 6ci&ü)ei3 unb öfterreicft

teiltDeife begnügen, am vetteren %ad)la^ ^u^niegunggred^te 3U ge-

iDäl^ren.

SBer (£rbe tt)irb, regelt nidf)t augid^lieglid^ ®efe^ unb Qerfommen,

toielmel^r barf barüber ber ertoac^fene 'menfci^ auc& felbft ^eftim*

mungen treffen. §ier ift fogar ein ^elb, bie Seele eineg gansen SöoIfS

prüfenb 3U beobachten, ^ei btn 'iRömern F)err)cF)te bie ©etoo^n^ett,

um nicfit 3u fagen bie euc^t, im 2chtn öfterg le^ttDillige Söer«

fügungen 3u treffen, fie 3U änbevn unb auf3u6eben. ^eim Sob eine§

^enfc^en mv bann meift eine gan3e ^enge folc^er Söerfügungen

t)orI)anben. (£g toar bann oft nid^t rei<:&t feft3nfterren, loag eigentlich

noc^ gelte unb toag toiberrufen ober mit einer fpdteren ^norbnung

unbereinbar fei. ®an3 im ©egenfa^ ba3u ftanb ber germanifc^e

^öraud^, bcn folgenbe 6pric^tDörter in finniger (Einfalt augfpred^en:

„<n5er iDill too&I unb feiig fterben -, ber laff fein (^ut bzn redeten

erben", „®ott, nid^t ber 'meufd^ mad&t ben (Erben", „^cnn bag

^inb geboren ift, fo ift bag -Seftarnen t frf)on gemadf)t." Hnb loenn

ctxoa bie (Eheleute beim (Eingeben ber (£&e i^re fünftigen Söermögeng*

rechte georbnet F)aben mochten, fo tourben bod^ burc^ bie (Geburt

eineg ^inbeg alle ©ebinge hinfällig: „mnbertaufe bricht (EF)e«

ftiftung."

3)ag änbcvit fid^ aber teiltoetfe mit bem (Einbringen beg römtfdf)en

<Red^tg. "iluc^ begünftigte bie ©eiftlic^feit, „bie golbreic^e ^ngel beg

^eiligen 'ißetrug", bai ber franfe 6ünber "^Jermäc^tniffe 3um §eile

feiner armen Seele mad[)e. Unter biefem Hinflug bilbeten fid^

eprid[)tDörter, bie in fd&arfem ©egenfa^ 3U ben borigen traten; fo:

„3)er ift ein ftummer <menfd&, ber fein S^eftament mad^t" unb „©roge

®unft 6at ber le^te SJBille". 5)er ®runb3ug ber beutfcl)en ^olfgfeele

aber ^at fid^ nic^t gednbert unb aud) ^tutc nod) finb bei befinbeter

(E^e bie Seftamente "iUugna^men. "BoU aug biefem ®runbe finb in

5)eutfd&lanb aud& le^ttoillige «iöerfügungen nid&t fo 6duftg, in bentn

bie i?aune eitler ober felbftfüd&tiger ^menfd^en mand^mal "iöeftim«

mungen trifft, bie einem bie Jrage aufbrdngen, ob bie*2Billfür fittlid^

unreifer ^enfc^en aud) über i^ren S:ob l)inaug '^ca(i)tunq oerbiene.

ßc^ttotlUgc 'Bcrfiigung
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5)em legten Tillen ift toefentlicf), ba^ er fic^ big 3ule^t anberrt

taTunbburd, eine frühere Verfügung nic^t gebunben fem fo l.

Ser ; i6t eg „^ag le^te ^efc^dft tötet bag erfte", „^er lejte

Se f
n ber frd ligfte fein" unb „^ag (Befc^dft toirb burj ben^ob

allererft beftdtigt"; bor^er fann man eg immer totberrufen ober ah^

^""S man feinen legten Tillen immer dnbern fann, mie fiel) bag

Jtter Lbert,W neben ^or3Ügen auc^ feine ^acl)teile. ^er toanfel-

Sg unb Schmeicheleien jugangtic^e ^enfc^ unterliegt bann letj

TefS^r, bai er fic& nac^ ber (Errichtung einer folc^en Hrfunbe

urcfSünft!^ 3u unflugen ^^-^™^^^^^^^^

leitet Idgt. 9iefe ^efa^r ift boppelt ^^^^^^^2^2^^^^^^^
Seftament o^ne frembe ^ittoirfung errtc^ten fann (§ 2231

^^
J*«^

8 505 ö ^ 578). 5)a5er ^at ber (Befe^geber einen getoiffen eä)u^

eg
' LlfeJütigfat unb gegen unlautere ^eeinfl^^^^^^^^^^ .e-

c^affen. ^ag gefc^ie^t burc^
^'''''''''::f:''''^^

laff nid)t einfeitig unb |eber3eit toiberrufhc^ bte SBeftimmung me

g mit e nem^ermogen nac^ feinem ^obe ^,^\-'^^\^^^^^^

onbern Mer regeln mehrere ^erfonen gemeinfam biefe ^er^alt-

Ime ii ei^r ^etfe, bag aucl) nur gemeinfam ^bdnberungen ge-

ZVnZln fonn;n. Jag gefcl)ie^t^eute t.ie W- -men^^^^^

oon ibegatten unb ^Brautleuten im ^nfc^lufe an bte Quterr cf)tltj

ZälTTaUi toirb 6dufig bebungen, bai bei unbefinbeter e^

S^'übelbenbe ^atte ber alleinige (Erbe beg f^^^^^^
T^n ßseben aber aug ber (E^e ^inber ^erbor, fo toill man fte regei

Sifin tören 9
(Erbteilen n^ .erfür3en. ^nberfeitg mll

Tan a r aS rLL^ ba^ ber überlebenbe (Ehegatte bor3ett g

Mg b g ba^tn betoo^nte Saug berlaffen unb fic^ bon einem
^f;f

?au atg trennen muffe. 3n biefem 3t.ecf u>irb ^^-^^^^^^^^^^
Lgerdumt, ben ^acl)la6 beg anberen

--l^^'^'l"^^^^^
3u übernel)men. §ier gilt bann f)eute

^l"^'"^'^ ^'^^^^^^

mnb hvW alle (Sebinge", „mnbertaufe brtcljt (E^efttftung.

^. ^ß^mu^t etbuntoütblgfclt

(Eltern beurteilen i^re mnber nic^t immer n«tig unb begegnen

il)nen "cf)' ftetg mit gleicher l>iebe. ^onig 2ear ^at nac^ S^afefpeareg
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greid^namigem 2^rauerft)ter gerate feine befte '^od^ttv bom (£rbe aug-

ge|c^Io[fen. 'muß fid^ nun ein mnb obne SlBiberrebe barein ergeben,

tt>enn eg ber Söater t)ermögengrecl^taci& benad&teiligt unb Dielfeid^t

burd^ bie beigefügte ^egrünbung fittlid^ branbmarft? darauf ant-

wortet fc^on bag eprid^mort: „^ein ^led^t geftattet (Enterbung ol^ne

ecbulb.** "inud^ toer grau unb ^inber l&interldSt, muß freilid^ ntd&t

notmenbig biefe 3u (Erben feineg md^Iaffeg einfe^en, fonbern fann

i^n aud& ^remben sutoenben. (£r fann bieg aug fittlid^ ad^tbaren

(Brünben tun, fo toenn er burd^ fein Söermögen ein ^ulturtoerf

förbern toilt; eg fann aber aud& aug fittlid^ öertoerflid^en gefd^el^en,

iDenn ein ^ann ettoa unter Übergebung t>on 5rau unb J^inbern

eine (Beliebte 3um ßrben einfeljt. ^UHerbingg erreid^t er baburc^ nidE)t,

ba^ bie ndd^ften <Hngebörigen gar nid^tg aug beut "^Xad^Iag erhalten.

3>enn fie finb pflid^tteilgberec^tigt (§ 2303, ec^tt). ^rt. ^70); auc^

toenn fie im Seftament übergangen ober augbrücflid^ mtctht toorben

finb, l^aben fie nacb beutfd^em SHecbte bod^ bie §alfte beffen ansu-

fpred[)en, toag fie alg ^rben befommen toürben. ^ill ber (Srblaffer

feinen ndd^ften ^Ungebörigen gar nid^tg sufommen laffen, fo fann

er bag nid^t toitlfürlid^, fonbern nur, toenn ftc^ biefe getoiffer im

®efe^ genau aufgefül^rten Söerfel&Iungen gegen i^n fcbulbtg gema(^t

f)aben (§§ 2333 unb 2334, 6cbtD. ^rt. 477, 0. §§ 768 unb 769). 'iUucb

muß, toer einem pfUc^tteilgberedbtigten Söerioanbten ober toer feinem

(El^egatten btn "^flid^tteil entsteben toill, btn (Srunb in ber le^t-

toiliigen Söerfügung angeben. 5>iefer ®runb muß sur Seit ber (£r-

rid^tung aud^ toirflic^ beftel^en unb muß im Streitfall oon bem hc

toiefen toerben, ber aug ber "ipfüd^tteirgentsiel&ung 'iöorteile für ficb

l^erleitet (§ 2336, e&iW. ^rt. 479, 0. § 771). 'Pflicbtteilgbered^tigt

finb aber nad^ beutfd^em 9^ed^te bie mnber, ber (Sl^egatte unb bei

unbefinbeter (£be bie (Eltern; nad^ fd^loeiserifd^em 'iRed&te aud& bie

(Sefd^toifter CiUrt. 471 unb 472).

5)ie (Ent3iebung beg 'ipflicbtteilg fann ein (Erblaffer natürlid^ nur

bann anorbnen, toenn er Don btn Söerfeblungen red^tseitig ^ennt«

nig erbdlt unb bie entfprec&enben Folgerungen baraug ^icf^t. (Ein

t)erbred&erifd^ oeranlagter ^enfd^ fann aber einer fold&en 6d^u^«

magregel suoorfommen. (Eg ift in ber ©efc&idbte oorgefommen, ba^

ein df^egatte bcn anbercn ober ein ^inb feine (Eltern beifeite ge-

f^afft ^at, fei eg um früher in btn ^efi^ ber (Erbfd^aft 3u fommen,

fei eg um einen anberen i^eiraten $u fönnen ober aug oerbred^erifdE)em

«Pflidbttcitgredbt.
(Erbuntoürbigfeit
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(^^ratix mt biefe (5rünbe fc^anblic^er ^erbrec^en finben fid) toobl

(Ebrgeis. mt ^^^^^
7^^^^^

'

^ ßerrfcf)ergefd)Iecbt ber ^eromtnger.

lTZTbr<£m^^^^^^ ?r nntdUgfeit gestoungenen .ron-

Sa e^Peareg 6cbaufpiel aug, alg ber iunge §emrtd) bte ^rone

5)on ior bem Ableben feineg ^aterg an ft* nal)m:

„5d) 3ogere bir 3U lange, crmübc bicb-

60 bungcrft bu nad) einem Icbigcn 6tubl,

2)afe bu btd^ mufet tu meine (Ebre «eiben,

(Sb' nod) bie ©tunbe ruft?"

t.T:ZZm, um mi «." mm ®atte„ auf be„ S^ro« S«

'~eut3«tage ein berartlgeg ^eTbred,e„ gegen na^e ^«geprlge

beg^^t Sb na.L<f, in erfUr Sinte ftrafred,tIW; ««f»'9 •

®;«/^^ J
bem ietbtecher ber gjetmögengBortell »erbleiben unb folt er bann

.„P^Tür feine Sat finben fönnen? ^u<i) bem m«6 baS ®efe^

einen £ol)n für leme o-ai \wu
xuiUat Banb nimmt

borbeugen. ®aF,er ^iefeeS t<f)on m alter 3ett: ,,^t"t.ge Qanb

,ei« erbe." ^a^ heutigem ^c^t aber ^t. ^er f
J^f ^">« ^

"" n"rnS'^n £;;Cn :r;ia!Sen!folbern bur,
unmurbigfett mi,t bon iimte weg i

. . („^^ ©eltenbmacfjung

qeftellt fo wirb ber ^tac^lag fo geteilt, me wenn b r Sat r bor bem

Safie berftorben »äre (§§ 2939-.4, ©c^lo^^tt. OVl. ö S'.O)^

eelne "miffetat toirb übrigen? ni^t ^"•"9<='"<*' '»^X bSS
ITmnbelmnbern. biefe treten blelmel,r an bte Stelle beg Srb-

„otlm^SerUlgU ^ater.
^^^^^^^^ .T^^fJeZ

S- :er5;.turÄr^^Ä .mer. .e.

reuiung me^ für r>a, ^er^aitni? s»if<^en ^^^^^^'Z
gilt blelmef>r ba8 f<^on erioä^nte ^ort: „3)a8 ^«nb faiu

•mutier ed)o6."
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llber bic Erbteile unt) bic "^Taci^Iaßteilung gibt eg t)te(e (Sprieß*

tDörter. ^rbtcilungen l^abcn offenbar bon je^er beg ^enfd^ett (Seele

lebhaft (unb nid^t immer in fittlid^ erl^ebenber ^eife) he\x)tQt. (£g

freiisen fid^ l^ier stoci grunbfäljlid^ berfd^iebene Cebenganfd^auungen.

3>ie eine fielet mel^r auf ba^ ^o^l unb bag JJortfommen beg ^in»

seinen; man nennt fie l^eute gern mit bem 5rembü)ort inbiDibuali«

ftifd). *iUug ber Regelung, bie fid& hie JJürforge für ben einseinen

3um Biet fe^t, ftammen 6))ric^tx)örter toie: „6ot)teI *2Hunb, fo biel

<Pfunb", „©leid^e trüber, gleid^e Wappen", „^an folt (Erbe teilen

in alkn ^niefnoten", „5>ie gleid^ geboren finb, folten gleid^ teilen"

unb „^inber gelten 3ur gleid^en S^eifung**. 3)a6 man bie 6d^atten-

feiten beg gleid^l^eitlid^en S^eileng bahci nid^t überfa^, ergeben ^orte

tt)ie: „'iöiele trüber, fc^male ®üter**, „breite (Eigen toerben fd&ntal,

— fo man fie teilet mit ber 3al^{" unb „©eteirteg Jener tod&rt nid^t

lang".

S>ie anbere ©eiftegrid^tung benft me^r ang (Bebeil&en beg Stammeg

arg an bag beg (Einseinen, ©ie ift beftrebt, ^amen unb ®Ians ber

5amilie su erl^alten unb bag ®ut ungefd^mdlert über bie ber-

fd)iebenen ®efdf)Ied^ter l^insubringen. 3>iefeg ©treben finbet fid^ bor

allem beim mel, beffen "^Befi^ auf «iöerlei^ung beruhte (bgl. 6. 222);

„2cf)tn foU nid^t gefpalten toerben." *iHber aud^ im ^auernftanbe

fud^te man hm (Befahren ber Sev^pütUvunQ $u fteuern, unb l^ier

toirfte neben ^olfganfd^auungen aud^ bie ^efd^affen^eit beg 2anbeg

mit. 925enn s- "33. in abgelegenen (Bebirgggegenben ein §of, ber ge*

rabe ben Hnterl^alt einer J^milie fid^ert, unter nte&rere trüber ge«

teilt tDorben lodre, bann bestaub bie (Befa^r, bag alle mit ber Seit

SU Bettlern toerben. ^enn feinet tonnte bom (Ertrag beg berfleinerten

©uteg leben, unb '5Tebenberbienft burd^ getoerbüd^e '^Betätigung toar

toenigfteng in frül^eren gal^rl^unberten oft nic^t möglid&. 3)em mußte

man burd^ eine anbere *5Urt alg bie gleid^^eitlid^e S^eilung beg STtad^«

laffeg begegnen. 6o bilbete fid^ toie beim *iUbel ber ^raud^ aug, ba^

ein 6o^n bag ganse ©ut übernal^m. 3)ie anbeten aber erl&ielten

meift nur ein ^o^nunggred^t, folange fie lebig blieben, unb eine

geringe (Selbabfinbung. 5)ie 'iRed^tgfofge, ba^ bag ®ut nur auf einen

*illbfömmling übergel^e, brüdft ba^ ©prid^toort aug: „5>er ^auer l^at

nur ein ^inb." ^eil aber beim S^obe beg dauern meift größere

<^bQaben an ben ®utgF)errn, bie ^irrf)e ufto. su sa^Ien toaren, trollte

man ben Sali, ba^ ber ^auer ftarb, möglic^ft feiten machen, mußer-

bem toollte man beraten, baß ber alter geworbene ^^^er allsu-

früh sur (öutgabgabe gebrängt mürbe, man ließ ba^er ben jungften

eo^n nad)folgen; mie er fpdter geboren mar alg bie üb^^gen fo

moite er auc& langer leben. 5)a&er ^eißt eg: „3)ag (5ut ftirbt bom

gungften sum güngeren", „^o trüber finb, ba bem ber güngfte

ben gerb."
, .

_ .. „^

,

Sic ©efafiren einer (SutSscrfpIitterung f)a6en tn neuer 3ett, noci)=

bem ani> für ben «auernftanb taS gleiche (£rbre<f,t

<»"«^^f
*«!""'

geführt morben mar, jum fogenannten ?lnerbenrecf)t gefuf)rt (£2 i?t

eine ^Dieberbelebung bcä früheren OebanfenS, bag ein etnjtgeg mnb

ben gansen «auern&of unter befonberen «egünftigungen uber-

"'S erbLiung ift noi, ^eute ber ^rüfftetn ber ©efc^ipifterllebe

unb einer get»iffen fittlic^en «etfe. 2)enn ^^uftg »HUeber gembe

baS felbft ^aben, mag ber anbere aui, gern mochte. (Sme inelfac^

befriebigenbe Cöfung ergibt m bon je^cr bann, iDenn man bte er-

forberlirf,e ^Injat,! Seife ma«t unb biefe auSIoft; bann tann ber

eine bem anbern ni<f)t unmittelbar eine «oS^eit
««f'f^J^''!^«-

®""

ber: ,WaS bai Sog einem gibt, bag fotl er nehmen" unb „Sag £og

ftillt ben 9aber". Wer fertigt aber bie Sofe? 3>arauf anti»ortet bog

Wric^mort: „3)er ältere foll teilen, ber güngere tiefen. §«rbe,

Blrb bem gerelfteren «erftanbe bie Aufgabe aefteirt bte Se.te 3«

beftimmen, unb bem güngeren bie ^ögtic^reit t,erf«afft, etma.ge

Ungleichheiten ber Seile burc^ bie ^a^I beg größeren ^eimsusa&ten.

3n ber Sat ift bag im allgemeinen ein glücflic^eä «aiittei, um e.ne

gleite unb ere«te Seilung ju fi^ern. 3m einjelfall &at fml,^

menWli<f,er Sigennu^ aucF, ^ier fc^on berfuc^t, ben «af,m für fi«

Sf1,5Hen. 3m ga^re 1535 sollten 5-i
^/^«^f

.^^ «^
fcö eile ber Sä^ringer. bene« ber namhafte Sanbbef.^ emegJer.

»anbten jugefallen mar, biefen unter fic^ berteilen. Samalg mürben

r« „o<^ ganse Uer „i«t anberg berteilt alg

^^^^^^^^^l^;;';;;
meil bag germanif^e «e<f)t bie ©Reibung sb^tfc^en öffentlichem unb

bürgerlichem 9lecf,te noc^ «ic^t tannte. 3)er ältere «-^«^er ma<^

nun jmel ganj ungleiche Seile, tat aber in ben flemeren Setl b.e

«n bie oberianbifc^en «efi^unge« beS iü«9e«« <«"ft''6«"J.«"
«jjjf^

er recf,nete barauf, m fer 3üngere ben fleineren Setl mal&Ien
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toürbe, bamlt fein alteg unb fein neueg 2anb ein sufammenl^angen-

beg Gebiet märe. 5)iefe goffnung toar aber trügerifd^, unb ber un-

geredete S'eiler mt ]&öd)ft untDillig barüber, baß ber jüngere trüber

nid^t bzn 5)ummen mad)en tDoHte.

6» Haftung ber örbcn

^id)t alle ^enfd^en [inb quU SQ5irtfc^after, unb 'a>tnn'^ 3um 6ter^

htn fommt, seigt ftd& mand&mal, bag mel^r ed^ulben ba finb al§

Slkrmögen. 5>ann ergibt fid; bie grage: 925er fommt für i^re ed^ul-

bcn auf? %n men tonnen ftd& bie ©laubiger l^alten? 'mancher, ber

3u ben geietjlid&en (£rben gel^ört, mag fic^ bei ber bro^enben llber-

fd[)ulbung mit ber ea(i)t überhaupt nic&t befaffen. (£r toill in einem

fölcf)en galle lieber nic^tg erben, alg fid& mit ben ©laubigem l&erum«

fd){agen. S)ag fann er baburd^ erreid&en, bag er bie iF)m angefallene

(£rbfd&aft in ber gefe^lid^en ^rift unb Jorm auäfd^lagt (§ 19Mf.,

6c^ü). 'illrt. 566 f., Ö. § 538). 3)enn „<?Ber Srbe nic^t nimmt, braucht

bie ed^ulben nid^tsu entgelten". Umgefe^rt aber ^ei&t eg: ,,*5öer ba^

erbe nimmt, ber f(f)ulbet" ober „ber foll bie (5d&ulben entgelten". 3n

bicfcm Jalle aber iaud)t bie weitere Jrage auf, ob ber (£rbe blog

mit bem geerbten Söermögen ^aften foll ober aud^ mit bem, toag er

fc^on 3utoor Tratte. 5>ag bent]d)e '^td)t neigt 3ur erfteren *iln[ic&t;

„«iaiemanb 3aP ©d&ulben nac^ feinem S:obe loeiter alg fein (^ut

(ber <5XadE)Ia6) reicht", „3ft fein ®ut ba, fo finb bie (Serben lebig",

„^ein ^inb foll beg Söaterg ed^ulb entgtlUn'' unb „^it (£igen barf

ber Srbe feine 6c^ulb entgelten". 5ür bie ©laubiger aber, bie aug

ber erbmaffe nicl)t befriebigt toerben fönnen, gilt in befonberer '^[Beife

ber eprud): „*2Bo ntcfitg ift, &at ber ^aifer fein '^cd)t berloren."

^ud) bag im Mittelalter bon ung aufgenommene römifd&e 'iRed^t

mad)te 3ü)ar, fobalb ein (£rbe bie (Erbfd^aft angenommen f^atUy feinen

Hnterfd^ieb me^r 3tDifdf)en feinem bigl&erigen unb bem ererbten Söer«

mögen, aber eg geftattete bem ^rben bie Srbfd^aft mit ber SRed^tg^

tDo^ltat beg ^rbber3eid^niffeg an3utreten. Unfer ^©^. f)at btefen

©cbanfen in ber SQ5eife aufgenommen, bag burc^ t)orfd^riftgmä§ige

(Srrid^tung eineg ^acf)la6ber3eid^niffeg bie Haftung auf ben ^eftanb

beg ^ad^laffeg befd^ränft toerben fann. "Birb aber biefeg Söer3eid^nig

nid;t in ber gefe^lid&en Jrift eingereid^t, bann fönnen fid^ bie ^ad^«

lafeglaubiger an alleg f}aiten, ü)ag bem (£rben geprt. 3)ann fann
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toa^r toerben: „(Erben ift fein ©eminn" unb
»«^^^^/f^^„^^"J

;rbt mu6 eine^ Saler be3al)len". 5)abei mug ber ^^^e für alle

4L b n ©c^ulben einfielen, unb bem alten ^orte: „^urgf«ar

erbt ntetnanb" tritt bag neue gegenüber: „^ürgfc^aft muffen bte

^tToo^emSe Ober ein ^ermäc^tnigne^mer ettoag aug ber .rb-

fcftaft erpit, finb bie ^ac^la&berbinblic^feiten 3u befriebigen 5)enn

?an fann boi nic^t auf Soften ber ^^^'-^^''^''^':^^^^^^^

Söorteil 3utoenben. 3)iefen 9led)tggebanfen ^at man btlbU« alfo aug

Tebrüit „ec^ulben finb ber ndd)fte (Erbe." ^ie fte^t eg aber mtt

etulb n bi!ber (Erblaffer in ber Sorm bon ^e-dd)tmffen bem

Irben auferlegt? 3m Mittelalter backte man babet bor a lern an

ierpflicfitungen, bie ber ^erftorbene um feineg ©eelen^ei g totllen

Tue rbt at/e (bag fogenannte eeelgerdte). ^-te ^rej-
^^^^^

Me%ermdd)tniffe für nähere ^efannte ober für Swcde bonW
unb^"en%a t ^Loor. ^uf alle biefe SaHe trifft glei^ertoetfe bag

Sort 3U „miererft bie ec^ulben, bann bag ^Imofen ' ^enn alfo

ber%Xad)la6 fc^on burc^ bie ^e3a^lung ber 3U £eb3etten beg ^rb-

affe^begrln^^^ ec&ulben aufge3e6rt toirb, ^efommen bte ^er.

itnignel)mer nid)tg. ^ie ift eg aber, toenn ettoa ber reme ^a^^

ZSoTiart bet/dgt unb ber (Erblaffer ^--^*^*^^^^^^^^^^

Böbe angeorbnet l)at ? 9ann fommt eg barauf an, ob ber €rbe, ber tn

Me gesamte ^ermögengfteHung beg (Erblafferg eintrt t 3uglet^

. id)t ilgbered,tigt ift (bgl. e. 118) ober nic^t. 6teötil)mfem^flt* -

S gr^^^^^^^^^^
-u6 er bie ^ermdc^tniffe auc^ bann ent«

rSen^to^^^^ i^m alg (Erben nic^tg me^r bleibt. (Er ft ann tn

Sam^^rn%inne nic^tg anbereg alg ein ^eftamentgoollfj^^^^^^

mnber (EUern unb (Ehegatten bagegen genießen ben ^^rtetl beg

SidSeilgre^tg; i^nen muß aug ber (Erbfc^aft nad) beutfd)emJRed)t

2 teS fobiei 3ufallen, alg bem falben ^erte i^reg gefe h<^^^^^^

Trbte lg gl id)fommt. Slöeitergel)enbe ^norbnungen beg ^rblafferg

Srin ent)^^^^^ gefür3t toerben (§ 2306). ^ürbe alfo etn ^rb-

laf r bef en reiner m<^la6 bon 1200 ^rf nad) bem bortgen

SStergS mit ^ermd^tniffen belaftet ift, bon feinen mnbern be«

Trb fönn en biefe ben falben ^ac^lag bon 600 mrf alg Wt*t-

eU Jerlangen; bie angeorbneten ^ermdd,tnitfe aber tourben bem-

gemdT au? bie §dlfte ermäßigt, m^nlid) ift bie Siegelung tm

fd)toei3erifd)en unb öfterreid&ifc^en ^ec^t.
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I. ^auptHücf: ©trafrecbt

1. ^cc^t unb Unrecht

6d)iller Jagt einmal;

.,£i„,tt.cUcn bi. bcn «au ber «clt ^T>Pofop&U 3«!a'n'nc„f,alt,

etl)ält iie bag ©etricbc bur« ©ungcr unb bur« Stcbc.

.•i^„iAf hio «nüaen bte in bcn "men rf)cn gelegt fmb, aber

aefamten belebten ^atur. Snbem ber ^enfc^ aber tm Saufe emer

iSung bie gä&igteit erlernt ^at, feine Sriebe ju be^errf^en,

? rfbm !ur mm«en unb re«tli«en ^flic^t gemorben, b.e Qerr.

Li aTü e « gSnen. Unb f«on bab«r<^ allein. M^ er lf,nen

Smmungl na^ibt, lann ein ^enfd, Me Greife ^^8 anberen

«,itf tu areift auch ber ^m\i> urfprüngttcö 3ur ©elbft^ilfe. 5)abei

Im Le Suftgtiel miter aß eS ä«r blofeen 2lb»e^r nötig «.are

"^^L en boj,^ of genug au« fogar bie bon t>en

f
ä^t.gen m

etaTge^atn eefe^e mafelo. unb ^^^^^^'XTem^
«eben bie graufamften ©trafen an! ?lui) f''""^"J"^^ °,'' r''^,

bSetm aHgemeinen nur bie ©tarfen bebienen, tpa^renb b.e ©c^tta
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einsclnen Jalle nad^ eigenem ^rmeffen barüber entfc^eiben, ob ein

2:un, 3. ^. ber Unge^ovfam gegen bie ^efe^Ie eineg Oberen, ein

ftrafbareg Hnred^t enthalte? Ober mug bag fc^on borget burc^ ®e-

fei unb ^erfommen feftgelegt fein? Sraf bag ©eric^t eine fold)e

entfd&eibung jebegmal nad^ feinem freien Srmeffen, bann tDugte

niemanb im öoraug mit eid^er^eit, mag er tun ober taffen bürfe.

durfte bagegen blog ba^ beftraft toerben, mag subor alg ftrafbar

beseid&net toorben mar, fo lief man aüerbingg nic^t bie ©efa^r, un»

bor^ergefeF)en unb tt)illfürad& berurtetit 3U toerben. Sreilic^ fonnte

ber 2:dter bann aud&, o^ne in bie ^afc^en bc^ (Sefe^eg 3u fallen,

mand&erlei tun, mag alg Unrerf)t erfd^eint, mag man aber nic&t be«

bad^t ober nic^t rec^t 3um ^ugbrudf l^atU bringen fönnen, alg man

ben <ia5ortIaut beg ©efe^eg feftlegte. 3)od[) übermogen bie Vorteile ber

3meiten mrt offenfid^tlic^. 60 ^attt aud) ba^ ^olf bon "iUt^en etma

600 bor e^riftug bie ^uf3eid&nung beg ^ed^tg gemünfc^t, um einen

6d)u^ gegen bie ^drte unb bie mirifürlid^e ^^ed^tfpred^ung ber abf

ligen ^ic^ter 3u erhalten, ^reilid^ oerfc^drfte ber mit ber Arbeit

beauftragte ^rd^ont ©rafon bei ber Sammlung unb "^Xieberfd^rift

ber ©efe^e bie etrafbro^ungen fo, ba^ faft auf jebeg ^erge^en, bag

bei ben "iUrmen befonberg nai&e lag, mie etma ®etreibebiebftal)l, bie

Slobegftrafe ftanb. (£r ift fo o^ne feinen Sö3illen ber 6d&öpfer beg

<5Borteg „brafonifd)'* im ©inne bon maglofer Strenge gemorben.

©ein Söerfal&ren aber berftieg gegen natürüd^eg ©ebot: „'^ie bie

eünbc, fo bie ©träfe", „^0 groge "imiffetat, ba ift auc^ große

^ein", unb „"JUnf einen groben ^o^ geprt ein grober ^eil." Smmer-

l^in oerbürgt bie •5Huf3eid^nung beg ©efetjeg, ba^ nid^t bie gleid^e

S:at bag eine ^al alg ftrafbar angefe^en merben fann, bag anbere

'mal aber alg ftraflog. ©0 gelangte man im ßaufe ber ©efd^id^te

3u ber ße^re: „'Wo fein ®efe^, ba ift aud) feine llbertretung" (§ 2,

^bf. 1 ©tr®^.) unb „3ft eg nid^t berboten, fo ift eg aud^ nid^t

unred^t." Ob ein fold^eg ^un mit ber ©ittenle^re bereinbar fei, ift

bamit natürlich noc^ nicl)t gefagt. <Ö5ie fid^ ber "ipriefter unb ber ßebit

bem unter bie 'iRäuber (Befallenen gegenüber nad& gefu ©leid&nig

im (£bangelium Cufag 10, 30 ff. benommen l&aben, mar gemiß fein

Hnred)t, mar aber mit btn geläuterten Geboten ber ^dd^ftenliebe unb

ber allgemeinen ^enfd^lid^feit nidE)t bereinbar.

3n bem «ilöorte: „3>ie ®efe^e ftrafen unb nid^t ber 'iRid&ter** fel&rt

ber (Sebanfe mieber, eine ©träfe fönne erft auggefprod^en merben,

menn fie in einem (Sefe^e angebro^t fei. 3)agegen fommt barin

nSuSar 3um ^ugbrucf, bag bie (Sefe^e blog allgemetn für em

in^S gW eine ©träfe anbrol)en, unb ,toar urf«U* me ft

le fftbeftimmte, of)ne ^n ©pielraum ie na<& ben befonberen

um tLben beg S^m. ^er ^i«ter aber Jat 3U

^-^^^^^b^^^^
^efUbigte biem 3ur Saft gelegte Sat begangen ^abe, unb fpricf)t

banacö bie ©träfe aug.
c^s^^f^f iff f^nn

^ui menn eine ^anblung an fic& mit ®^^^f^
^^ff.^^J'^^^

fie .u einer erlaubten merben, menn ber, beffen ©c^u^ bag ®efe^

bimecftTit iOr einberftanben ift. ^er römifc^e ©d)riftfteller Jor.

neirugltepog er3d^lt einmal, ber freigebige ^t^ener ^tmon ^ob

Sne ©drten um bemalen laffen. 5)araug fann man SunaJ^ft nt^^

nel,men, bai bie ^rüc^te o^ne befonbere
^^^f"^^J^* ^^^^

4en 4efal)r liefen, geftof)len 3U merben;
^f^^f/ '^fJ^^^^^

bie%eftrafung eineg ^ebürftigen nicf)t ^^^^*^^' ^^^,
'^^mifnirt

©arten gi^tlid, tat. 2)ag brücfen bie ^orte aug, bie öemtg^i*;

fm ^olfgmunb entftanben finb, fonbern nac^ berW beg ©e-

lel)rten ried)en: „^er mit ^rlaubnig ^^^^^^ ^^''^ff^;^^^

ber bleibt ol)ne ©träfe'* unb „^r gern mtll bem gefcf)te6 f^n Un-

Lt '' ßeute unterfd)eibet man ^mmn ^ec^tggutern, Me bag ®e-

etl'lg Stbar anfielt, mie bie t)ermögengred)tlicf)en, unb folgen

auf Me um b!g öffentUen Wo^ ^i^^n nic^t ber3ic6tet merben barf

mi ßeiHnb 2eben. SQ3er einen auf augbrücflicfteg Verlangen tötet

Ttma um i^m bie förperlicöen unb feelifc^en Reiben eineg unheilbaren

©uimg ^^ erfpar'en, mirb na« § 216 ©tr©^. beftraft, menn au«

htol milber alg bei einer anberen Rötung.

ir®e eS nnb in uralten Seiten »on ber «oB83emetnt.e

,2 geSt toerben «nb ^aben bann and. Jeben ang bem

Se «erpfh^tet. „mr ein ®efe^ gibt, iftW ^x^t«« ^ebunben^

S aber fpater bie nrfprünglld, bon, ^oBe gemajlten Röntge

M unbef<öräntte §errfd,aft im Staate «I«"^'««
""V^i.f.S

Zul unter bem ©influg beg römif«.bt,3<xntinif<f)en ^e^ al et«

Jaif- man benre In t>a, 6oct,fa6re„be ^ort beS gransofen.

?B„ia8 £ubtBig8 XIV: L' 6tat C est moi, „3)er ©taat bin tc^" - toax]

lAbt Smge auf. ob ein ford,er Qerrfc^er felbft an bie (Sefe^e ge.

lunb ntHie e für ben Staat gegeben ?,atte. 3'iefeJrage toar

nt: remWn .iiferseit berneint toorbe. ^a,
^-f

e

^^ft
»ort aber fte^t auf einem anberen Stanbpuntt. TOer e.n ©efetj

e göinllct, "Ha« Stecht
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gibt, tnu6 eg aud^ felbft beobad^ten, uni) ti)er felbft ein fd^Ied&teg

58eifpiel gibt, barf fid^ nid&t tounbern, toenn eS Me anbevtn nid&t

beffcr machen. „*2Benn ber ^bt bie ^JDürfel auflegt, bann bürfen bie

«rüber fpielen." 3>iefeg ^ort ift beg^alb fo föftlid^, toeil gerabe

bie ^irc^e in berbienftlid^er ^eife bie 6pielü)ut ber S)eutfd&en be-

fdmpft ffüt. Unter bem Hinflug beg römifd^en 9led&tg ^^^t fid^ fpdter

freiüd^ aud^ in 2)eutfd^Ianb ber unumfd^rdnfte Qerrfd^er über bie

©efe^e beg ßanbeg erl^oben. 6elbft ber üerfaffunggmdSig befd^rdnfte

Öerrfd^er toar nad^ btn im 19. gal^r^unbert gegebenen Söerfaffungen

für fein ^un ftrafred^tiic^ nx<i)t öerantmortUcö. 5n bürgerad[)''red^t«

lid^en 'iUngelegenl^eiten l&atte er bagegen bor t>cn ©eric^ten beg

Canbeg *iRed&t 3U nel&men. €>o tarnen in mel^reren §errfd^erf)dufern

©d[)eibunggflagen bor, über bie öon t>cn orbentlid^^n ©erid^ten cnt»

fd[)ieben toorben ift.

smir ^aben frül^er gehört, ha^ bie (Sefe^e gegeben merben, um
^ifeftdnben im «olfgleben 3u fteuern. (£g ift aber nid&t bamit getan,

ein ©efe§ 3u mad^en. ^enn ber (Sigentoille unb ber (Eigennu^ beg

*iaXenfd^en fümmert fid^ toeber um ftaatlid^eg nod^ um fird^Iic^eg ©e-

bot, toenn man nid&t bafür forgt, ba^ eg befolgt toirb: „Slöer ein

©efe^ gibt, muß aud& barüber load^en." (£inen (Sinselfall bel^anbelt

bag Slöort: „'ODenn ber srDddf)ter nid&t toad^t, bann toad^t ber 3)ieb."

ßg ]&at einen fd^önen S)oppeIfinn; $unäd)\t l}at ber ndd&tlid^e 3)ieb

leid^tere Arbeit, toenn ber 'ilödd^ter fd^ldft, aber aud& gans allgemein;

9350 bie Obrigfeit Idffig unb faumfelig ift, ba toagen fid^ alle böfen

£eibenfd[)aften beg ^enfd^en, nid^t bloß ber gang 3um ©teilen ang

S:ageglid&t. sa5ie bie ^enfd&en einmal finb, tun fie bag ©ute meift

nid^t bloß aug innerem 3)rang beg^alb, loeil eg gut ift, unb fie laffen

bag ed&led^te oft nid^t blog begl&alb, toeil eg fd&Ied&t unb beg fitt«

Iid[)en 'menfd&en untoürbig ift. 'inad^ ben 2el)vtn mand^er 9^eligionen

gefd)ie^t ber -slluggleid^ unb bie Söergeltung im genfeitg. 3)er ftaat-

lid^e ©efe^geber aber toill fd;on in biefer SlDelt bergelten unb gibt

feinen ^norbnungen "^tad^brud, inbem er auf beren Übertretung

6trafe anbro&t: „©efe^ ol^ne ©träfe, — eine ©lorfe o^ne Klöppel."

^i.e man mit einer fold^en ©lodfe nic^t läuten fann, fo taugt ein

©efe^ nid^tg, bag ein ^un blog berbietet, ol^ne eine 6trafe auf bie

Butoiber^anblung su fe^en. 3n ber ^ilöiffenfd^aft fprid^t man ^ier

bon einem unüollftdnbigen ©efe^. SQ3ie bag Söolf über fold&e badete,

bie fid& aud^ burd& ©trafanbro^ung nid^t bom Hnred^ttun abl^alten

nannten TOorte gegeben: ber B^f ^ "f, 'l^"lt j« bUllgen,

to lef,«t fie auc^ ba? ^ci,t ab na« bem
J^5»^;-

"'"''7
^jg ^ .

SSst;.ItLi Ob n^ etn« a«. etgenn«, gegen ein

®efe^ »ergangen l)at ober au8 mcf)ftenllebe.

2. ^aJiUe mit» So*

5,uS bem ^orgenlanbe tPtrb erjd^lt. ein ec^ieferbecter fei elnft

3,ac^e getane«, ^abe ^^^^'^
^^f'^^^Jf^ ^^au^ ben

^orüberge^enben 9*'"!';];^ iflebSlaiefomm^ 3.er

u,ei<^en menfd,Ii<f)en ^"rpermtjem ßeben 9
^^^

bele^rbaren nod) bem
®«t •'

»!.L n,ü«en ®iete ®ejc^i«te

ItÄuVfeSl^anberen'^oI^^

eä bon ®ott Reifet, er fe^e t>aS §er5 an f««^^
Jb "bfen re*t8-

entmicfelter «e^tSftufe nur auf bie

««f̂ ^f"'J ^^ai^
Wntenben erfolg-. .,^er un«.iffe«b

''^'%lXlU^Tan^^t.r
^ber »le ber

^^^^fl^^ZV^^'TaLmU „Un.

unb TOei8l)eit unb e8 f","''«'
'"^.f"'" ...j „<,n beä ^önlgS

»iffenb fünbigt «an nl*t" unb
,
5«r

f«?"«
6«|

«^f j, j,

%(f)t nic^t." TOie man bem ^ttenfc^en Setb unb toeeie suto

«i
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unterfd^eibet man bei feinen öanbinngen stDlfd^en bem In ber^ugen«

toelt ficf)tbaren Erfolg (bem 6c&Iag ber ^auft, bem fränfenben Slöort)

unb bem inneren SlBillen, aug bem baS Sun l^eröorging. *iUber „3>er

<löine ift beg «^öerfeg ©eere". 3a, 3efu8 gel^t alg eittenle^rer fo

tDeit 3u fagen: „'iSJcr ein sajeib anfielet, i^rer $u begel^ren, ber f)at

fd^on bie (£l^e mit il&r gebrod^cn in feinem gersen," 'mattl)äu^ 5,28.

S)ag SRed^t toeig freiließ, bag feine 3)iener nid^t in beg 'menfd^en ger«

3en l^ineinfel^en tonnen, unb befa&t fid& ba^er nur mit ber nad^

äugen l^erborgetretenen ^at: „3>ie Sat tötet btn ^ann," „^an
lägt einen bei bem, nad& bem er gel^anbelt f^aV 3>agegen: „3)ie

(Bebanfen finb sollfrei,*' ein Slöörtlein, bem man, um ben 'JHenfd&en

an feine fittlid^e SöeranttDortlid^feit 3u erinnern, alg STöarnung big«

tDeilen nod) ^insufügt: „iebod^ nid^t j^öllenfrei". Sinen al^nlid^en

6inn l^aben bie *2Borte: „Jürg 3>enfen fann man niemanb l^enfen"

unb yy'man fann falfd^en '2Hut nid^t anfeilen, bie ^at toare henn ba«

bei".

Söeim ^ovte "Sat fd^toebte t>tn 3)eutfd&en tttoaS ganbgreiflid^eg

bor, beffen ©puren in ber "ülugentoelt für jebermann erfennbar finb.

5nXit bcn Porten, bie ber "^xnb bertoe^t, nal^m er eg in alter Bett

nirf)t fo genau; er toarb begl^alb auc^ in ber gansen ^elt alg grob

berfdf)rien. ^ie ber 'miffetdter ftraflog bag Urteil fd^elten fonnte,

toenigfteng folange ber ©erid^tgl^of nod& beifammen toar ober bie

ndd^ften brei Sage, l^eigt eg aud^ fonft: „Slöorte fd^Iagen einem fein

2o<i) in hcn ^opf," unb „(Sin 'Wort ift fein 'ipfeiL" 6eine 'i^erben«

ftdrfe unb Hnbefümmertl^eit aber tun bie SIBorte funb: „*33om knallen

frtrbt man nid^t** unb „"^Bebrol^ter 'iölann lebt (nod&) 30 gal^re."

greilid^ anberte fid& bie mnfd^auung barüber mit junel^menber ®e«

fittung. Sn5er fein empfinbet, fann mit einem "^Borte l^drter getroffen

toerben alg ein gartgefottener mit einem ©d^lag. 5)ag ©efül^I bafür

fprid^t aug bem ©a^e: „*5Börter — finb aud^ Sd^toerter." ferner

fonnte man fc^Iieglid^ bod^ nid^t barüber toegfel^en, bag ein mit Sot«

fd^Iag bebrol^ter 'ißlann in feinem ^^ed^tgfrieben unb feinem ©efül^l

ber ©id^erl^eit geftört toirb; mug er bod^ bamit red^nen, bag eg nid^t.

bei ber btogen 3)ro^ung bleiben toerbel '^an ftrafte bal^er aud^ bie

bloge 5)ro]&ung, natürlid^ aber geringer alg bie ^ugfü^rung: „'iSXit

einem ^ort gel^t eg an bie*ipfennige, mit Werfen aber an bie ganb.**

5)ie alltdglid^e (Erfal&rung lel&rt, bag eine 'Sat oft einen biel

grögeren unb fd^limmeren Erfolg l)at, alg ber Sdter beabfid&tigt. (^in

,H„at Mfen
^^l^Z^^r^m^""^^^^ -' "^" ^« ^"^'

gSoKäglaube gern bte ®w®"!,""?
, "^

^ ^^^^ t,ie »otauSfe^bate,

aug ber öanb, fo l(t er beä
S^*"'^'J_^^ J^^r'trafrecötlld, 3U3U.

,,„ „.,. beab,*^^^^^^^^^^^ IZ ^,.ort

blngter «orfati anjunel&men fern.

3.
e<öuIbau§fc()He6un9gfltttnt>c

.t,t f.r iebe. .u„. ba. unter

^^^:^£^:^
lid, finb n«d) heutigem «ec^t »or «Uem

^^^^^^^ ^,g

tränten. S« ^^'^'^^en firtrantung n trttt bur

J
em

jj^^g,

®el,irn2 ein länger tDä?,renber 3"fta«b 'In, " bem ö t

^^

beltlmmung eine? ^«"f<^^"/"^^tVtSentr ^t »le bei ^o^em

Jranttoortungglofe 3uPnbe boruberg Jenbe^
^rt

^^^ .^

Sieber unb bei
^^'-'^^^^^flS betbVüS«^^

OTof,olt»irt|awe ©ift einen 5<^«elenSo^^^^^^^ ^ ^^^^

tan« ber <Benn6 betdu^-^- jj« iT^mU^ u„b ber ^iber.

TOenge beg ®eno!Jenen, ber ®auer De« « B
gj^^j^nene afle

ftanbgfd^igleit beS .6rjy
be.^^^^^^^^^ ^^6 «

Streit b„r«ia«ft.

©tufen »on (Sefunb^ett btS ju »»"t9" 9"
LLeiteten beutfc^en erb-

S>em Wraud, S^^tig« ©etrante bm b r^r^^^^^^^^^^

^^^^^^^ ^^

«bei, ber Sruntfudyt. bie fc^on ber '^''"' ^fJ'^ii^rpaitiger Seele

"ein; ©ermania geißelte, trat
--l-Xmirmat'^I ^o.^eit"

Intgege«. (Sinerfeitg fagte '"^»";
'f
j!"';^'

^

«nb „^on Srunten^eit ^>'"'«' ^^^^
f
'j' SlUng l«8 Selb fül,rte.

tater, ber ettpa
^^^-^^'^'^''f'^lf^Zm^^^ mnigften^

feOarfer an al8 bielfad) tn ber "«"*""
^''^^^„(.„e Sreube, nüi).

Ten« man be« ©prid,tpörtem
'i'^f" .^^ "

"f^JSftt"' S»« trunten

terneg £eib
," „Srunten gefün^tat. «u«t «

^^^^l''
"„,,,,,„ ,,.

.„orbet. mu6 nüchtern
^<^«f

'^'^f:""'*le Wllitärfttafgeie^bu«.
^entt.''®iefe6«ärfe»ermt

a«*ba beuj^j^^^.^
1^^^^^

MS bei SBerftöfeen gegen "e ^g^'t« g^^^^^^^^^^^^ Straftaten ber

foroie bei allen in Ausübung be8 ©ienfteS begang
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felbftt)ertcf)ulbeten s:runfcn]&eit augbrücflidP) ble «^fBlrfung elneg ©traf-

mübcrungggrunbeg berfagt. 3>emgegcnüber fprld)t eine getolffe ^acf)-

fi(|)t mit bem 3:runfe aug folgenben Sö)orten: „3)em trunfenen «mann

foll ein Suber geu augtDeld&en" unb „5>em trunfenen mann foll

ein gelabener ^agen augtDeld)en". ^atürlld^ flnb blefe ^ma^nungen

nld&t gans toörtllc^ 3u nel^men, fo toenlg tole eine anbere Reifung

über bag Söer^alten gegenüber ©atten, ble flc& nld&t In ber Bud&t

l^aben: ,yWenn ein ^ann mit feiner Jrau über Selb gel&t unb ll&n

ein gemä^tld^ ©emuten anfommt, fo foll l^nen ein 5uber §eu fo

toelt augtoelc^en, alg man ein loelgeg SRog fe^en mag.** S)ag flnb

t)lelmel&r ^ugflüffe Don gumor, tole er flci& Im alten beutfd&en *3le($t

mand^mal fo erqulcfenb flnbet. 5)er 6lnn bafür Ift bcm neueren

«iRec^te entfd&üJunben, unb ble 'JUnfd&auungen barüber, mle tDelt ble

(5efd)lec^ter l^ren Söerfe^r mltelnanber bem ^uge elneg 3)rltten $u

ent3lel)en l&aben, flnb gan3 anberg geloorben. 'iluc^ ein (Ehepaar,

bag feinem „gcmd{)llcf) ©emuten" auf Um *335ege übergjelb na(i)glbt,

fann „burd^ eine unsüc^tlge Qanbrung öffentlich ein iUrgernlg geben"

unb flcf) ftrafbar mad^en.

^ber nld&t nur bag ^Inb unb ber (Selfteggeftörte, fonbern aud^ ber

(£rtDad)fene unb gelftlg ©efunbe fann fld& in Söerl&altnlffen beflnben,

ble ein Söerfd^ulben Im ftrafred&tlld&en 6lnn augfd&Ilegen. 3)a5ln ge-

hört oor allem ber Sali, bag ein *mcnfci& Don einem anbtvm ange»

griffen tolrb. ^er auf elnfamer ©trage ober Im Slöalb Don ©trold&en

überfallen tolrb, fann fld^ nlc&t auf hm ftaatlld^en ©c&uö Derlaffen.

(£r muß fld& felbft l^elfen unb brandet In feiner ^bioe^r aud& bag 2ehcn

beg ^ngrelferg nld^t 3U fd^onen; er fann Dlelme^r, \x>tnn er Im ^efl§

einer 6d)uBti)affe Ift, fle In ber tolrffamften 9[öelfe Derloenben. ^g Ift

ble Utannte ße^re Don ber 'inottDel&r, ble bag geltenbe t)cut\<i)t 6traf-

gefe^budS) In § 53 geregelt W- S>er menfd^ gerat aber mand^mal

auc[) ol)ne SöerfdE)ulben elneg anbtvtn In eine ©efal^r für Celb unb

2€hen, bk er nur burd^ Söerlefeung elneg fremben 9led^tggutg be»

feltlgen fann („"nolftanb"). <325ol&l mag eg Dorfommen, ha^ ber fltt«

üd^ god^ftel&enbe ober ber mit htm 2chtn abgefd^Ioffen "^at, Heber fein

elgeneg ßeben opfert, alg fld^ an einem fremben SRed^tggut Dergrelft.

5ür hen 3>urd&fd^nlttgmenfd^en aber, bei bem ber 6elbfterr;altungg«

trieb ungebro^en Ift, gilt ber alte 6prud&: „3eber Ift fld& felbft ber

ndd^fte." Unb bag muß ol&ne toeltereg anerfannt loerben, loenn auf

ber einen ©elte Celb unb 2a.Un, auf ber anberen aber bloß Söer-

I

T 1 T::T:Z^^^^^^^^ Sneefturmg nl*t um-

,,^,
^f-^\^^^^^^^^ teg Od)feng frelmacf)en, ol)ne

fel)renfann,
^^^^^'^f'/^^^^^^ Eigentümer ben entftanbenen

ftrafbar ju werben Ob
'\f2.%7aat^^^ bürgerUd)en ^ed)tg unb

©cf)aben 3U erfetjen l)abe, tft eine

J^^ö^ ^^^^^ c^^ng elneg fremben

nac^ § mff. 5u
^^^-^J^'^'^'l^'^^

"^^'^^ %^tL Angriff auf

^tereg Ift --t^^^^-^
^^^^^^^^^^^ In alteg ^elfplel

ein ^enfcf)enleben fann entfcl)ulbbar K"^»
^ ^^ g,

augfü^rt: „Cr^af^en 3.el

^^^^^l^^^ bringen

not mltelnanber em
^'f^^f^Z'^^^^^ t>a feinen ©enoffen

fann, fo Derfc^ulbet berienlge fein

"^'f^^^^^ J^ ^„,g ^,^,ri 3U

in ble bellen jurücfftögt;
^^^^^/^^t^a^eTt Ib bann melft aud)

.etten, alfo ^^^^^'^'^^^^^ für ble ©efamt-

(eine StiDägungen baruber '»«<'«"«'^' ^ ««„feunaen »ie jn)i(<I)en

Liter «nb mnb ober 5".lt«en
5"«"f;" ""J "JS<Ö„ ^ete«

ber nacfte 3c^fi«« ben ^ff^jf
J

'! *V!"'""^^
^otftanbeS gibt e8 ia^M ^^TT/Cm &Z'' „S«lbe8tiot

bricht m "Kec^t
,
»®»«

^^ „(g gertengebot", „^atur

„3n ber snot finb alle Oüter gemein .

4. ^crfonlic^« goftung

ber ganje 6tamm. toenn «'*
^^*,,J"' ^'Jtt,i„er beS gleite« ©tarn-

richtete, ober bod, ble e«9«e gomUte, J«"'«"^^"
J^

^^^^ ^„egen

„eg baoon betroffen u>ar. 3« «^'«<'

^f ^^'ij^f .".e, ben altere«

ber Hbeltat eineS ^'^'«""^*9en an ^e'lJ « »^
„ ,,j,«cft

,l<f,überbie8meiftni(f)tblo6«ttf
bUTO

^^^

auf bie übrigen Sauägenoffen: „TOa8 bag ®e,m
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ber gaugöater augcHen." 3)abei entfprad^ eg bem *5Raci&etrteb beg

•5Xaturmcnfd&en, feine SQ}ut an anbcren auSsuIaffen, aud^ menn Hn«

fcf)ulbige barunter 3U leiben Ratten. 3)a3u pflegte man ntd^t einfad^

Oleid&eg mit (gleichem $u bergelten, fonbern ber *mäc^tige überftürste

alleg: öerlor er bei einem ganbel einen Ringer, fo na^m er bem

(Segner bie ganse Qanb.

3)agegen lehnte ftd^ fc&on frü^jeitig bag ^led^tggefül&I auf: „^an

mu6 um eineg 'iöaumeg toillen nid&t hcn ganzen *2Balb augroben", ein

92)ort, bag an bie tounberbare (^rsäJ^Iung erinnert, toie "sUbra^am

gürbitte einlegte für bie ©ere<f)ten, bie ettoa in ©obom leben unb

mit ben Ungerechten untergeben follten, 1. ^ofe 18, 20 ff. <aiber auc^

nad&bem man bie Hnfd^ulbigen nld^t me^r ol&ne toeitereg für bie

©d&ulbigen leiben lieg, lebte bo(ö ber ©ebanfe fort, t>a^ ein etell-

Vertreter freitDillig bie ©träfe auf fid^ ne^me. 3d& toill 6ier nid^t an

religiöfe "jaufd^auungen erinnern, tool^I aber an ©d^illerg ^ürg«

fd^aft: „3d^ laffe ben Jreunb bir alg Bürgen, i&n magft bu, entrinn'

icf), ertDürgen", fagt ^örog 3um S:^rannen 3)iont)g, unb biefer mad^te

Srnft mit bem Angebot. (£r l^atte btn Bürgen nad& Ablauf ber brei«

tägigen Jrtft fd[)on mit bem ©eile an bem aufgertd^teten ^reu3

empor3ie]&en laffen; ha ftellte fi^ ^örog lieber, ber burc^ ein Un«

toetter 3urürfge^alten tDorben toar. 3)iefe ©tufe beg ©trafred&tg mar

in 3)eutfdS)ranb fd^on übertounben, alg ftd& bag 935ort bilbete: „3)em

Söürgen barf man nic&t an bengalg fpred^en/'^nur langfam fa&te üb«

rigeng ber neue®ebanfe, bai beredter allein für feine S^at einfielen

muffe, in ber allgemeinen Söolfganfd&auung srDur3el, unb er mugte

immer lieber neu eingeprägt »erben. 3)ag ergeben bie 3a^lreid^en

©prid^toorter, bie fid^ hierüber gebilbet F)aben: „^er ben ^rei gefod&t

6at, muß i^n augeffen", „^er ben Darren in ben 3)redf gefd^oben

l^at, mu6 il&n toieber ^eraug3ie&en", „©elbft eingebrodft, felbft augge«

geffen", „935er bie ^unben gefd&lagen l^at, mug fie büßen", „3eber

frtel&lt auf feinen Qalg**. "neben biefen bilbl^aften <5öorten fommen

bann aud) no^ mehrere lel^rl^afte bor, toie: „^g antwortet niemanb

alg SRduber, alg toer felbft geraubt ^at'\ „S)ie ©c^ulbigen follen eg

entgelten, nid^t bie Hnfcl)ulbigen** unb „"iUllein getan, allein gebügt*'.

Sß3al^renb nad^ ben 3e]&n ©eboten nod^ bie ©ünben ber Söater l^eim*

gefud&t toerben follen big ing brltte unb bierte ©lieb, - alg ©inn«

bilb ber *35ererbunggle^re leiber nur 3U rid^tig - lernt im Saufe ber

fortfdf)reitenben ©efittung ber irbifd&e ©efe^geber menfd&lid^er fü^«

<^tr\bnmc Haftung. 3:eUnabme
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. rr ^ r .Krt um beg ^aterg ©«ulb ni«t fd)lagen** unb

len: „^n foll ben ©o^n ^"^ ^'^
^r nicbt'^ober in ber bem beut-

„3)er ©o6n antwortet für
^^^^^^f,.^:J' Jc^orm: „©tiel)lt mein

rung bur<^gebrungen, t>a^ »egen emer ii

^^^

bie ©efa^r, baß ber ed)ulbtge berborgen me

Mger für be« 3:äter f<»"-

"fJ,t ,^^^^^^ i^mer »ieber

„td,t anmtffenb flnb, tann
l'f'^t^^'l^uLn Seift be8 ^oH8 be-

„orlo«men.^iefe6raberbuejnogl^^^^^^^^^^^
^^^^^ ,^^

Unf<i5ttlbtgen eerberbe".

5. Setlntt&mc

*.tr hi^ «morte in ben 'ünunb: „®er 6tarte

ed,iUer legt fetnem Se ^^e ^»te ««

^^ ^^^ ^^^^ ^^^^

Ift am mädjtigften alletn^ 3)et Jenf^ ta
^.^ ^^^
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«»"f^
"
erbm ,ön«en. (£in Sin.

bur<^ba.3ufammen.irlenm^^K^^^^^^ „,,, ,,,

seiner über ä^rt

"»J J"^ J^f^^g ginselbafein »ie für t>aS

^^"''iTf S'it iünbiUt be« 6<.,u.ad,en ftart." ^ber
©taatglebenbag^ort.„^unuuix> / mand)-

an, .a. ein ^Xt::^^TuZm^^^-. „^ie.e tnn

mal nuT, toeil anbere t^n &«««"'',.
,j^ ^^ ®uten

„0^1, »ag einer allein
-'«»t^oimfVaten Seiten. 3>a

,,e tm e<^Iimmen
:;; ^/JeiSal. rel^t l^n aber a«c^

entflammt etner ben ««ö«"" "
^ gjerbrecften f)in. (£8 gibt man-

bei Bufammenrottungen m »^S»***"/;,„3 ^er nmsuftimmen.

Jei Mittel,

f- «:;:, fSrCman Lnle an

58el bem einen bebarf eg (einer 9«B«" ^ ^ ^„,e 3, 12:

Me ^orte ^bam8 im ^-?«: V^^'^^^

ifa^Ä:;-rÄrS .fammengenommen. nm
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einen Hnfd&Iüffigen ober felbft «ilötberftrebenben 3u einer 2:at 3u be-

ftimmen. 3n 6d[)inerg S:aurf)er öermertet ber freDelnbe ^önlg [elbft

bie abma^nenbe ^xtte feiner 2:od)ter basu, ben unbefonnenen güng-

llng nodE)maIg sunt 6prunge in ble «meeregttefen ^u berlocfen:

„llnb fcf)affft bu ben ^ed^er mir toicbcr 5ur ©teil',

00 folljt bu ber trefflichste SRittcr mir fein,

Xlnb follft fie al8 d^Q^maU b^ut nodb umarmen."

5)a6 ber "iHnftif ter einer ^iffetat ebenfalls ftrafbar fei, barüber

toar man fic^ fd^on in uralter 3eit einig; man fc^toanfte nur, ob er

in ber gleid^en ^Öeife ober leidster beftraft toerben folle alg ber Sdter.

S)iefer Btoeifel tourbe im ©Inne gleid^er -iBe^anblung entfd[)ieben.

3)ag mar fd&on 3u ber 3eit gefc^e^en, alg fid^ bie ©prld^toörter bilbe-

Um „SÖ3er ein 3)ing Reifet, Ift fo fdgiulblg, tole loer eg tut" unb „Slöer

6d)aben ftiftet unb (Sd^aben tut -, finb belbe gleld^ gut" (b. 1&. böfe).

(Bans in Hbereinftimmung mit § 48 ^bfa^ 2 t>t2 beutfd^en ©tr^-^ö.

fagt.eln loeitereg ©prid&toort: „SRater unh '^ättv Jaben gleld^e 'Peln."

(£lne stoeite Jorm ber s:eilna^me Ift ble 'mittdterfd)aft. S)le

belben big je^t befprod^enen ^rten ber s:ellna&me fommen öor In

6d[)lllerg SBallabe: „3)er ®ang nad^ h^m (Slfen&ammer." S>er ©raf

t)on Babern Ift 'JUnftlfter beg an bcm argllftlgen gager «iRobert ber*

fe^entlid) Derübten ^orbeg, bie 3ö>el hm (Sd&melsofen beblenenben

^nedftt aber finb «mittater. (man barf flc^ aud) nlc^t 3U t>er "Mei-

nung oerlelten laffen, eg liege mo^l überl)aupt feine Dorfd^llc^e ^at

t)or, loell ber ^nfd)lag nld^t bem 2thtn «iRobertg, fonbern ^rlbollng

gegolten l^atte; 'iRobert fei alfo nur berfel&entlld^ getötet toorben.

(£g lagen bal&er elgentlld^ 3tt>el oerfd^lebene ^aitn l&erDor: 3unarf)ft

ein <3norboerfud& gegen ^ribolin, ber burd^ bag 3>a3ti)lfd^entreten beg

3ü)eiten (Srelgnlffeg nld^t 3ur ^ugfü&rung fam. Unb ferner ble

3:ötung beg gdgerg SRobert, ble aber nur Infolge einer Söerloed^flung

gefd&al^ unb bal^er nld&t alg borfd^lld^ angefel&en toerben fönne. ©lefe

3erglieberung ift 3ti)ar rid^tlg gebad&t, lolrb aber t>on ber ^led&tgorb-

nung abgelel&nt, meil bor bem ®efe§ ein <menfd^enleben fo l&od^ be-

toertet toirb, toie bag anbere. ^ud^ ber gdger "^Robert Ift borfd^lld^ In

ben JJeuerofen getoorfen unb fo getötet toorben. Sa^rläfflge Rötungen

pflegen anberg 3U Verläufen; ein §auptfall Ift ber, toenn man ein

©etoel&r, bag man für ungelaben l^dlt, auf einen anberen anlegt unb

abbtüdft.

Seilnabtne
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. . K^. ^.Tf nimmt feine ©prlc^toörter über mtttaterfd)aft

3)ag beutfdje ^^"^"^^_^^^^ ^e ßelter l)dlt, Ift fo fc^ulblg

mit Vorliebe bom 3>iebfta6l ^er. ,
i^er o

^^^^^

toie ber 3)ieb", „S)er ben 6acf auf&ebt, Ift

]^lf^^^^^^^ ^^^^.

fcl)üttet",
.Mitgegangen mitgejangjj^^^^^^^^^

^^^

ren ^iffenfcl)aft W ft« aug
^f^^^/"™;^^ uiftet „bem

ber Seilnal)me l)erauggefd)alt: bie

^^^^f;. f^l^eng burcf)%lat

,ater 3ur

^^^^m^^^^^^^^^ober Sat ^1«^ *
b J ^eim ^üd,fenmad)er Ift,

befannten mmur^ ^ f,f^bere toleber Inftanb gefegt Ift, fo

fein eigeneg Oetoe^r, bi^ Daß anu^
^^^

ift « *et„ Mittäter, .e« e.

^^^^^^^^J^^^^^A^^ -tfe;

mi,l aber tjt et ein (SeDiIfe beg ®«^"«;>
^ Untetfc^el.

r.,r SU. ^Ub«„ sur ^^^JÄX fonTLn l.m m
bungen U)ie bie salinen ^Hlttater unb f«5"T^

.(ffiag

fr«l,erer Seit no* «i*t ma«en. ^^^^'^^^^^^.^^^^^^ selt«al,me.

,„n ber ,ogena„„te„f«Menden un^^^^^^^^
^^^^^^^^^^ ,,

9ta<f) bet botn beutfc&en
^«»*^9'="'5i

..„„öelne Sätigfelt

mittatet, »er ble 6traftat f. "^.^^^^'^^V/rn ^ere einen

bet ber «ege^ung entfaltet, 9'"*9""^9
"^Itl ,« tei" alfo ju

^inbruc^gblebfta^l «nb ^at einer

^^rZglln e-nb über-

.a«en. ^-"^';-^7J;\^:\!tn Inneren Tillen fe^enben

rajd)t werben, ?o »"\« "^ °"
^ g.w »erlangt eine ^u8-

£et,real8^tttäterbe^anbelt®K anbere sei,

^^^ ^^^

jü^rungg^anblung bj. ene §a" u^^^
^^^,g,,gHP ber

Satbeftanbgmerfmal i'«^ ^ont ®eies g g
c£Oad,efte&enben

ftrafbaren 9«nblnng
«'!""\®'*J!.tjTeL ber 3)lebftat,l barin

mmer blofe al? ®el,tlfen an, ba nad,
]'l^XZm^ ®%e In

beMt. .a, ntan einem anberen -;|- /^^^ ^e« (§ 2^2

etrm.).
^«»tf^^"Ibfabl ZmlZ lummern fl* nalür-

fe^llc&en «egrlffg Dorn ®ieb5taf)l. ®P"'f"''" ^„g i^nen ble

U ntc^t «m ecf,«lmel«ungen.
^«'««^^"Jj^f.irr unb

Sebre bc8 3ielcl,ägertc^t8 (»erauälefen, ba^
f^l^^m ttlrbZ blofee ea*anf^eben bent

f
^^

'; ^Äa^^^^
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^lleg Sun aber, Mg erft nac^^er einfe^t, um bcn Sater ber ^e«

ftrafung 3U ent3teF)en, ober um t&m bie Söorteile ber Sat ju fic&ern,

Sd^It nld)t meF)r alg Seilna^ime, fonbern tDlrb SBegünfttgung genannt

(§ 256 6tr®^.) unb alg ein ^erge^en für fidf) angefefien. euc^t

ber SBegünftigte babet feinen eigenen Söorteit, fauft er ingbefonbere

bem 3)ieb bie gefto^lenen 6acf)en ab ober beteiligt er fic^i etioa alg'iUlt«

l)dnbler auf anbere ^eife an beren mbfa^, bann loirb er 3um geiler.

<mit biefem befaßt fic^ bag ©pric^mort eingelgienb. 3)ie ge&Ierei muß

öon je^er eine große ^ollc in ber Söerbrec^ertoelt gefpielt ^aben:

O^nc geiler fein ete{)Ier", „3)er Qe^Ier mac^t hm ©teurer**, „3)er

äe^ler ift fc^limmer alg ber ©te^Ier''. ^ie fic^ bie <Redf)tgpfIege 3U

beiben ftellen foH, toirb fc^Iieglicft 3ufammengefa6t in bem ^orte:

„gel&Ier unt etel&ler gepren an einen ©algen/*

6. (»träfe im allgemetnett* ^uge

^eoor bie öffentli^e bemalt fo erftarft loar, baß fie in ber Sßolfg«

gemeinbe für fic?i allein bag ^^ecftt unb bie ^flic^t 3ur Söeftrafung

beg ©c^iulbigen in ^nfpru(t) na^m, rdc&te m t)er ^erle^te unb feine

6ippe felbft an bem Sdter. Xlnb 3toar berfu^r bie gan3e ^enfc^^ieit

nad) bcn Orunbfd^en ber alten guben: „«iUuge um ^uge, B^^n um

3a6n, §anb um ganb, 5u6 um ^uß, ^ranb um ^ranb, Slöunbe

um ^unbe, ^eule um ^eule" 2. ^ofe 21,24 unb 25. S)er beutf(^e

©pru<6: „^lut fclireit nac& ^lut" gab bielleic&t "Einlaß 3um ^ugbrucf

„^lutrac&e". S)iefe toirb noc^ ficntc nic^t nur bei hcn tt)ilben ^bU

fern frember (Erbteile geübt, fonbern auc^ in (Sorfifa unb in Un

©c5)tDar3en Söergen. ^aum ettoag anbereg toar bag namentlicfi bei

ben SRittern beliebte Se^bered^it beg ^ittelalterg, toenn eg auc^ in

gemiffe rec^tlitfie formen gegoffen mv. ©iefem Buftanbe hafteten

t)or allem 3ü)ei 'mdngel an:

1. S)er Söerle^te unh feine ©ippe toarfen fitf) felbft 3um<Ricf)ter auf

unb liegen fi^ babei me^r bon ifirer ßeibenfc^iaft unb ^a^tftellung

alg bon ber ßiebe 3ur ^erecf)tigfeit leiten. S)ag llbermag ber ^lac^ie

rief bann loieber bie Söertoaubten beg (£rmorbeten auf hm ^lan,

htnn: „(£in (£ifen ma«t bag anbere fdgiarf." 5ür ben ^rieben beg

Söolfg unb bag allgemeine Söolfgü)otil toar eg ba^er fc^on ein unge-

heuerer 5ortfcf)ritt, bag man na^ unb nad& haf^in gelangte, bie

©träfe im aUgemeincn. ^uge
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. ^.^. burch eine bem ^erle^ten 3U sa^lenbe

^lut- unb anbete
JfJ^^^^^^

,,, ^egenftdnbe f)ingegeben,

^u6eab3utoenben.^g^^^^^^^^ ^,, ^elb bienten,

Me je na6) ber ©tufe ^^r ^ene^^
^^^^, ^^e ßeiben-

alfo ^te?), ^ün3en ufO). ^a^rent, n^^
^^ ^^, ,,g ^tut

fcftaften aller beteiligten fort unb f^^^J^; ^^^^ ol)ne saugen

t'Wpferften big 3ur

^ff^^^Z^^^^^^^ ^eg (.rmor-

für bag Söolfggan3e baf)inflo6, fol)nten m oie

Lten nad) erlegter ^uße mit

^^"J ff^J,^ ,er ^erle^te felbft

^uf biefe ^eife toarb ber

3^^^^;J^JJ^^^^ ,c^,n auf

bag 9lid)teramt anmaßte,
'''^''^'\''f^^^^ ber ©taaten

,,u^en enttPicflunggftufen über^^^^^^^^^^
^^ ^^„ 3,,

untereinanber ^-^'^'\''^^
^^Sl,^^^^^ ^eltfriegeg ber

^id)ter beg anberen auf. ©o
If^^'^^^^^^^^

ntad)en, fonbern

geinbbunb in bem ^a^ne^
^^^l^^^^^^^^

bor3ugel)en

aud) fcf)reiben 3U fonnen,
^^ ^^^^^^^^

3)eutfcl)lanb ge-

t>erfud)t. er f)at bag tn f^^^^^
^f

^^^^_

.f^^g ©c^ulbbefenntnig ah^

3U)ungen, in bem berüchtigten m 231 bag ©^ ^^^^

ulegen, ben ^rieg begonnen 3u
^^^'l^^^^^ 5)eutfd)lanb

antSortlid) 3U fein. Reiter
'^^;^^\^^^^^^ ^riegggerid)te

3U ^teilen, -i^vi^j^ 77. ^^ htrf^tßri((ben ©c^tuung

g" i„L „foUen t.Uen witemanber ^^ff«
"^^ j,„,„ii<i,ttg „„t vertrieben

greunb unb ni<i)t toic ^""*' *"
!^ti„ 6nnen, (otteit S^tiftcnleute in b.e

tein, foweit ?nen(d)en '«"''?

"*''f,''"^ iXtoPtern, 5e«et brennt, €rbe

grünt, Sinb nad) ber ^"« '*"''""„,
t,en ©«nee [«mtlst Sebet ftugt,

ndbrt e«iff l*«itet, S(f)ilb bUnft, ^"""1,"'
,,„ ^ja« unb ber "äßlnb |tel)tÄ ^ä«"t>abl«t fliegt *«" '""äj" f'S*^,« fefaut Ift, Winf«

fnter feinen beiben Slügel«, §;«""^*J^f£"'er«orn (äen, if)m (otten

Taufe;, baffer m ®« ''""!*.";*
'"tefceute ®emelnfd,aft nnb feber e.

»erfagt icinSird)en unb
®'>"'*^'"''"'X7bie Sübne fott befte^en für ben

Wohnung, bie §öae "«fpenontmen; aber b.e
^^^^ l,„^. Srjeugte unb

©efriebete« unb feine erben, «^r (oUnge bie Srbe ift unb ^enf«cn

Unerjeugte. Oenannte unb ^"a-^"""
'f.^^„'„er unb ju ßanb, 3U eAtf

atten ©etegenbeitcn".
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gefc^e^en. 5)ie gü^rer ber 6taaten, bie fc^Uepc^ Sieger bleiben,

l^aben ja bon je&er feine «iöerftöSe gegen bie 6itten unb (Sebraud&e

beS ^riegg begangen 1

2. 3)er anbere Je&ler ber ^lutrad^e aber mar, bai ber ©c^lDad[)e

bem etarfen gegenüber nic^t 3U feinem SRec^te fommen fonnte. 3>ag

galt felbft bann mand)mal noc^, alg ber etaat bie ©trafgetoalt grunb-

fa^Iid^ für fic^ in ^nfprud^ nai&m; benn aud) er fonnte unb fann

nicftt immer gegen mäd^tige Söerbred^er burd^bringen. 3n bem bitte-

ren SiBorte: „3>ie fleinen 3)iebe ^angt man, bie großen Id&t man

laufen", ober loie ber frf)ti)dbifd^e SDoIfgmunb noc& treffenber fagt:

„bor bcn großen sie^t man btn §ut ab*' ftecft biel <B3a6r6eit. <£in

fold^er biel gefd&oltener unb biel betounberter 3>ieb ift 3. *^- '2tapo»

leon I. 3)enn er l^at nid&t bloß, toag bag 6treben bieler großer

<2Ildnner geloefen ift, sa^lreic^e £dnber feinem geimatftaate einber-

leibt, fonbern l}at auä) nid^t bor bem -ipribatdgentum §alt gemad^t.

S)ie kunfttoerfe unb ©df)dl3e aller ^elt ließ er toegne^men unb nac^

«jparig fd&affen. dagegen fonnten natürlich bie etrafbeprben feineg

befiegten Canbeg anfdmpfen.

<aber nid^t nur bie 6taatgpupter tntiief^en fid^ fo ber 6trafge»

loalt, fie lieben il)re fc^ü^enbe ^anb aud& über l^re ganblanger unb

ec^ergen. 3>ag l)at 3)eutfd&lanb in ber ^ad&frieggseit erleben muffen.

Slöer bon einem 3aune aud^ nur eine ßatte abreißt, toirb loegen Ba^"

befc^dbigung geftraft. ^er aber nad) ber «efe^ung beg linfen «^R&ein-

uferg im ^ad&tbereid^ ber Jransofen biefeg ©ebiet mit (Seloalt bom

5>eutfc&en ^etd^e logsureißen berfuc^te, gegen ben loaren bie beut«

fd^en 6trafbe5)örben mad&tlog. S^n fcl)ü^te bag fransöfifd&e ed^toert,

bag feine ^eftrafung toegen ßanbegberratg suließ.

00 fann ein beutfd^er 9^id&ter too&l barüber fnirfd&en, ba^ eg

eprid^tDörter bon ben großen unb fleinen S)ieben gibt; aber eg

braucht i^m beg^alb no^ nid^t bie ©d&amröte ing ©efidgit iu ftei»

gen. S)enn feinegtoegg fann barob ein fittlid&er Söortourf gegen bie

9lid^ter erhoben toerben.

5)ag 933ort bon ben fleinen unb großen 3)ieben "^at freilid^ in ber

SHec^tgpflege, aud^ mo fie nid^t mad^itlog ift gegenüber fold&en §emm-

niffen toie bzn ^Un eriod^nten, nod^ einen anberen üblen ^eige-

fc&macf, ben man in neuerer Seit oft ^laffenjuftis nennt. 3)le ©ac^e

ift biel alter alg bag ^ort, unb fie loar fd^on ba, lange e^e man

Dom 3. unb bom 4. etanb gefprod^en l^at. ^Ig man suerft bm ^ampf

etrafe im allgemeinen, ^ufec
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quitt", „^an mag
^^'^T. lZutZclt^t>^i^ t>o^

l TtrfZTbmn\bcv bie mrmenl 3a man lann mit

mef)t mit bem Ecben "»Ben-
^ j^„,, g^it,

tDo man no<f) nicf(t bie ^of)nifc6en «egritTe *"'7» «

ge!cl)rt toeiS man, ba& eine
''"°**="'t. /' '

j, ©Amantenben

epri<f,mort ftemb ju {ein, f"»?«"
f'''" '^"^'t' Hte befteSBufee."
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gegenüber tm ««c^ &eute noc^ in ber

®*?'^'*"J'^^J^^;!"^*;g
Ne bis in idem" t.«8 ift „ni<f)t jmeimal tt.egen

^'^^f'^.'^^
bWe «»orte bebeuten foKen. mlrb am beften an etnem «"fple «ar.

SeTnem Brautpaare 5ur«ft: .,3^r Sumpenpacf" be,d,lmpft mltbm

einen ^uSbrude belbe ©erlobte, «nb jeber oon i^nen tann na<^ fe -

nemiben «eleiblgunggtlage erf,ebe«. §at bleS et»a ber ^rauU-

alm qetan fo tann m bie «rant nod, ber Klage anf^llefeen; fle ttlrb

MlSTum ^itfläger. 3ft aber ber Säter auf ble Klage beS etnen

murteiirio tann ^t ber anbere nad,träglld. au<^ «;«/~
unb ine ieite SDerurteilung ermlrten. 3)enn „ntemanbJoU jm

6tra[e« saVen «on etner eaä>c" ober no« bUb^after: „^n tenlt

fetnen stoeimal."

7. ^crgtKttttfl

®te ^ai^ ift «nbänbig unb bllnb. ©ie (ennt menlgfteng in tax

erffel Stufen ber entmidlung fein mag unb tein ©er^altn.S uub

S?n« feiten 5«m ^rieben. S>al,er finbet t,om --»f^enW -

L ©ebante Eingang, ^ bie ©egenmlrfung gegen eme Z^^i

weiter geF,en bürfe, atö bie SBirtungen ber Sat elb|^: .^te &«

mir fo l*bir", „S8at>re gegen «abre". „?lug um ^ug". ,,3«^« um

t^W'%anpt im gaupt. mug um ^«g, gleiches ® teb für glet^eS

Sieb" iorb muB man mit SOlorb beffern (ober tu^en)", ,^ r

S m;nwen «lut Lrgtefet, beS «lut foll «.ieber t,ergoffen mrben ',

irraupt für ben Soten, bie 9anb für ben SBermunbe en' unb m

Srbafte Sorm gefteibet: „TOie ein mann ben anber« la^mt, fo foK

1,:^:S^:^TL .inmmtu^^n ... ^.m rebigli^ auf

ben äuSeren Srfolg, unb bie Vergeltung foll mögli^ft genau in ber-

felben ^eife gef<f,el,en. 3)a8 tann unter Umftanben für ben un-

fc^ulbigen Säter jum §eil au§f<f,Iagen. tpie bie Jortfe^ung ber ®e.

lebte beS »om «au berabgefallenen 5)acl,be<fer8 (oergletd)C ©. 131)

S £r ^mr mußte ben §anbmerfgmann. ber felbft auf toun-

berbarelroeife PomSobe errettet »orben war, jum Sobe oerurte.le«,

L" 'eaber K »etfer unb «,ot,toolle„ber mann ben 6teg «ber em

ZolHommeneg (Sefe^ «nb über bie m^fuc^t ber ^"pfongen ba.

Bon 3u tragen. (£r ertlärte nämlicl). bie SobeSftrafe muffe am ^aä).

SBergettung
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becfer genau fo »olljoge« werben, wie er ben Vater be2 ^nllager?

getötet babe. 9ln einem bon ibm beftimmten Sage foUe baF)er ber

i>ad;beder unten an bem Unglüctgl,aufe borbeigeben ber 6oJn aber

tollte fi* aI8 9^ä«er beg Vaterä oom 3)acf)e berunterfallen laffen unb

ben S>albecfer in ber gleichen Weife töten, .»ie fein ^'»'« «-«^ ^f^en

gefommen mar. Sie ©efabr biefer 3lufgabe mirtte auf benJRa^er

aber bo4 ftärfer al3 fein Verlangen mi) Veftrafung beS SaterS mar,

unb er blieb an bem jur Volljiebung ber Sobeäftrafe feftgefe^ten

''Tie^bnAftablicbe TOieberPergeltung toar eigentlicb nur möglid) bei

Verlefeungen oon ßeben unb (Sefunb^eit. man toar aber beftrebt, mä,

in anberen Jällen ben ®r«nbgebanten b«r<f, eine unwrfennbare

Sestebung ba 6trafe auf bie ^rt be8 Verbre«en8 3ur ®el «ng

3u bringen. „TOoburcb man funbtgt, babutc^ toirb man gebugt. ^n

bem ®2eb, a8 gefünbigt ^atte, toirb auc^ bie ©träfe oolljog n:

Sumeine^bige §a«b wirb abgehauen (o^^'>^m^'^^^^
ber ßanb beim S^toure im <Srunbe nur ettpaS 9tebenfacl)li*e8 ift),

b »e dterrif^e gunge abgeriffen, ta, lügenbafte maul gefc^tog^;

bem morbbrenner ber geuertob 3«erFannt. <£benfo «>« «ne S^a»

bergeu-altigt, Pertoir« taS ©cbamglleb «nb "»»»

/ffj'" ,f
""^

bei eineg anberen SbemannS Weib betroffen '»"^^ ^« ]°«
^J^J

©träfe für betbe) Pon bem ^Keib big 3um qSranger beim 6d)amgl.ei.

TaWrere«, i^be böfe Sat mit entfprec^enben fcf,nmmen folgen

.uTub!« i t bann ber ?lngelpunft ber ©trafredUSpflege gemorben.

g" man P;rfud,te anfc^einenb ben ®runbfa^ fogar auf «etrugereten

anZcnJ, mie man au? bem Worte fc^liegen fann: Wer ben

Sn betJügt, ber foll »ieber betrogen fein."

f"t^-
J-

"^J
aber, ber falfcl,eg ^a^ ober ®emid,t Permenbet, tt «»^l^«^

JJ^
offetific^tlicb an bie ©<f)rift anlebnenbe Wort gemun t: „mtt bem

TOafte fo man augmip, mirb einem toieber etngeme fen

Jer Vergeltungggebante finbet fi* »er3errt felbft in ben Schein»

bulen bU tJan ben%ecbt= unb ©brlofe« subilligte. ®pielleute unb

a?e„ bei bie ®ut für S^re «ebmen „nb fi* 5« eigen gegeben

Lben gibt man eineg manneS ©chatten in ber Sonne b.

J.

„Wer

ihnen Seibeg t«t, bag man beffern foll, ber foll 3« einer Wanb ftejen

HTm! eonne 'a„f ib« fcbeint; «nb bann f»« ^^« f;;^™;^^
ber, fo fi<^ 3U eigen gegeben, bin3«treten unb foll bem Statten

10 ©inlUr, Xai Stecht
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an ber TOanb an ben öalS plagen unb mit biefer «ac&e folt l^tn ge-

Sdler fSn^' aber blefe 6<^elnbu6e ift bte neuere Seit ^"t^egg^

ifüten ier SBeruf beä 6«a«fple(er8 W \^->n lange ntd,t8 Sn -

t n i m r Sr aud, bU grauen, bie ..®ut für (E|,re ne^mn",

tmi ^^nt>mm t>en gteii.e« etraff*«^ «.le i^re ^menfc^en.

8. (Strafen on fieib unb £«b«n

Sei lungeren SDöHem legt man auf ba8 Seben be? (Sinselnen

J'g STile ber «rleg unb ble 6eu<f,e .iele W*e« «.er»

rAl"ir fo ift man anc^ «It ber SobeSftrafe fc^nell bei ber §anb.

LTSc^^i iit auc^ I?r Sollsug. ^ä^renb im heutigen Europa

M?S beU eU burd, <£nt^a„pten. bei ^- 6oIbate« a « bur«

erfAieften boUjogen wirb, machte man in früheren Betten etnen

Stt £ 3»' cö'" ö^" ®efcf,le<^tern: „Leiber barf man mc^t ^an,

"en" !S/^ann tommt an ben ©algen. bte Srau unter ben

Stet;" b. &. fte tnurbe gefteinigt. ober „3>te Männer an ben ®al.

5« bi; ® iber in bie <5rube"; barunter berftanb «««/«^ Sebj

b gbegraben. Um bie Strafe ju berfc^ärfen, mürben wo^l au^J^ol^

Ober lunbe neben ben ^iffetätern aufgepngt Sag ^^^<^-^^
anber;9lrtunbS£Deife3;obe8ftrafen »ollsogen rourben, jeigt bleetferne

gungfr^u auf be« mmberger 6<^loffe. 3« It^rem Snnern toaren

Sr. «nb's,ol<^fpl^en angebracht; In fle «>urbe ber em So

©ewelfite geflogen unb beim Bufc^Iagen serfletfc^t. 3)le eJUrt ber

JSlg *el«l nl^t feite« gei^efen 5U fein. S>afür fpn*t «>emg-

jLtaSZu „<£8 ift «i*t alltoeg gut, ble Sun^f;;- f^f^«^^
^

<Uuf Pielen SDerge^en ftanb bie Sobegftrafe "«S^^^^^^'-
^.\'"^f,

fi* beute mit ©efängnlS ober 3u<^t^au8 begnügt: „®en ®teb foll

La« Snten «nb ble §ur ertränfen." ^it ber e«t mittelalterltc&en

Strafe be§ Srtränfeng ftrafte man aber nlc^t ben bloßen äußerere-

IKben ©efc^leditsserte^r, ober auc^ nur ben geiDerbgmaß.gen, fon-

bent ben rnnblmorb. 3)ag6teF,Ien it-ar au<^ In ber a«ten alte« 3ett

offenbar rec^t an ber Sagegorbnung; barüber befielen «tele 0pn«=

:Tur A 5im flnb nlrgenbg beffer alg im ^afler. ber ®.eb

alg am ©algen unb ber ^ön« al8 Im Softer", „<£g gefallt bem

iTebTeln «aum, baran ber Rängen foll", „3ft ber 3>leb gefangen,

fo {otl man tl&n fangen".

©trafen an Celb unb ßcben. ^cgnabigung 147

^c^ter beutfc^er Sumor liegt enblt« in ben^^^^^^
ber Sm seitig ift, fo trdgt er feinen

f^J^^S^^^^^^^
unb TOan Benlct leinen, man t>at il)n benn .

iiongen» u;<; i j

Mg iS ipricI)«'ort auf ble Unjmecfmä&lgtelt beg ta unb bort üb.

Seltrfarreng ^m, ble Strafe bei flü<l,tlg
gegaugenen^erbrecj rg

TiSTL babu;«, 3U boU3le^e„, bafe^ ^^ -^tg"^:
'=

brenneng, bte an ^jauoerem, y^i]^ i j .

tpurbe. S>lefe Strafe foll man bei «e^er«
^^f^^'!'';^'^^Z

gegen bag ^ort 3U Perftogen: .,3)le mrc^e
*"jff,«f "^f,

^ ";„.

9luf bem 6<f)elterBaufen flel,t man in ber Sat fem «l«t fUege«.

9. «egnobtflims

^Bag in ber ^elt gef<f,e6en ift, fan« «i«t
»«ff^^" «;^7**

u^erbe«: „<Befcl,e^eneg l,at leine Umle^r";
"'^'^l'^^'^ZC^^ll

bra*te Sat berni(^tcn". ^o&i aber to«ne« bte ^f'f
"'9^«J^3 e*e«g befeUlgt toerben babur«, bai ber Staat auf f

tnen

*. » c»^rf.fsr,^hihl ber «^erlefeten mie ber Söerle^er fct)ü)er iu <ci

rütrsrgi Ln ^^^x:'::s\i
^MiriPb eltg\LT?e?U^m%e,e„b^^

?ut beSte« SotDelt burcl, «aub, ^lünberung, «;?'""«

ri;: anbere Straftat bag ^erm6.en ober ^

J

^r-r a g-

feit ei««lner «ürger beeinträc^Hgt worben tft, fo«i^en blefe tp e

bürgSr*tTicl,en ^nfpr««e aug unerlaubter ^anblung gegen ble

^tn'CCTlm engeren Sinne fpric^t man, loenn femanb

Je:ern:?StraWre.tglraftlg-ur^^^^^^^^^^^^

^^«. nhor tdltoeife erlaffen toerben foll. 3)ie orunoe üu|ui

Stegen!S gegenüber ben ftarren ^erangemelnerungen beg

10*
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«.AtS bie «illigteit 3ur (Seltung gebraut »erben folt. 60 t?t naä,

5HlinbeMtrafe »on 2 galten ®efängnl8 angebroF)t. Stefe Strafe ift

Sr aud, au83ufpre<^en gegen eine «ne^eti^e Butter b.e im be-

Sen ©eblete Ln einem farbigen Sranjofen t,ergen,alt,gt «nb ge-

«mangert «,orben voar, fall8 fie lF,r mnb In ober g(e,<^ nod, ber

SuTg tötet W. <£ine foI«e Strafe unter foId,en Umftanben t^

JboJ für ..^ allgemeine «ec^t.gefül,! «nerträg«^ tmaZt
®nabener«,elfung berid,tigt merben. Sa^er ^etfet «y«' f«J^
®nabe fte^t beim SRecf,te" unb „Onabe ge^t öor bem ^lec^te

.
S)a8

Sabi unggre<^t Ift aber mit ^orfldjt unb Surüct^attung ouSsu-

SSonft IgeltU mancher ein ^erbred,en In ber ermrtung

„icf,t entbea ober boc& feincrseit begnablgt ju merben. §'« ®na^

5u üben, Ift bom etanbpun!t ber ^5oH8er3tef)ung unb «oHSftUlK^te.

berfeftlt ©er SßoItSfeele entfprK^t biel beffer ber ©a^: „Wer auf

®nabe fünblgt. mlrb mit Born gelohnt" unb „^er auf ®nabe fun»

blqt, ffilrb mit Ungnabe abgebantt".

S)ag 58egnabigung8recf,t fte^t bm ©taatg^aupt 3U, ba^er^ieß

e? in alter 3eit: „Ser Saifer ^at Wa^, Stiebe unb ©nabe ju tun.

S)a8 ©cF)önfte, mag je über (Snabe gefagt »orben 1
1

nb bie

qöorte dug bem Kaufmann Bon qjeneblg, 4. ^tt. 1- ^n\tnü:

„3)te mrt ber ©nabc »etfe öon tetncm 3t»ang,

(Sic träufelt iotc beg ^imtnelä milber biegen

3ur Srbc unter i^r, stoiefodE» gcfegnet:

Sie fcgnet ben, ber gibt, unb ben, ber nimmt;

6te thronet in beut ^crjen ber «atonor^en,

Sit S^rcnfd&mttdE ber ©ott^elt fclbft,

Unb Irbtf^c '3na4t lommt göttltä)er am näc&Jtcn,

TOcnn ®nobc bei bem IHiiiU ftcl)t."

II. Sinjctne 25er6rc^en «nb Sßevgel^en

1. Sötana unt» ^i)tj)erbcrle^unfl. «Bcrgel&tn gegen bte eittU4»tett

5n ber ©egenwart untcrf(f)elb«t man sael Wirten bon öorfä^ll^er

<yötung ben ^orb unb ben Sotfc^Iag, unb flnbet baS Unterfc^ex.

bunggmertmal barin, ob eine Sat mit boHer aberlegung begangen

iDorben Ift ober In einer ?ieftlgen ©emütSerregung, 3. « "" 3«0'

3orn.

Sötung unb Sötperöcrletsung. «ergeben gegen bie eittU(i)teit 119

^aS alte «e<i,t lannte gan3 anbere Unterfcf,elb«ng8mertmale. ^0

mlfbetJ blanten Sd,tperte in ber §anb ober In offenem Kampfe

..flSbn lieft b« loar bon feinem <morb bie «ebe: „Unter

Se'b n 10 rb ^^^^^^^^^^^ begangen." m« ^ier f<t,on 3eigt fic^ eine

tZZZUl toiebertel,renbe e^aratterelgenf<l,aft be8 ©ermanen:

Se^oS« tut unb Jofnr er eintritt, lolrb bon Sitte unb^e^

nfAt ?o "ertDorfen ttle bie l)eimlic^e unb abgeleugnete Sat TOer

2 rberSlc^nam be8 <£rfcl,lagenen 3u oer^elmll^en fu«te

:!::Tm mX^'>rt bei« ©enc^te t-«te. um ba ©efje^ n

»u berfünben 6at (einen ^orb begangen. Ste NttnUcfje Sat Da

:funbt; lnul3ung beg leicht 3U -^«^^^^^ ^^'f^ti-
Sötung 3um ^orbe: .,(£in Keffer ift em 5»^«.* ^-b

.

^8
J m

ll<^ «nb öelmtücflfd, galt aucf, ba8 Werfen m.t S'"";"^
"J;«^,®'!;"^.

n,urf toiegt einen Sotf<i,Iag" fd,on bann, toenn ber Sater bte .0

tnnggabflV f.atte. Ob ber Erfolg eintrat ober
*f

"'^^' """^
J

ms melrln feiner mi,t: „^enn ber ^urf au8 ber 8anb. fo tft

%"„:?b?Serrr"ü'rfprü„glicl, gegen ^^tung „l*t a„eg ge-

fXt«g Menantll^ trägt. ©0 mren »«•-
®f\^'^,f

^•

tu aüggenommel ^ber aud, bie neugeborenen ^^-b.b^^et^.

Sater ftraflog au8fe^en, mle e8 je^t nod, bei
'«'^"fV^'»,

"^''''"'^"

eaufe ber 3af)t^«nberte bie 5te«be ber ©ermanen am
^'^^^^^f'

ZllZ ivlm blefe8 8ampfe8 flnb ©prlc^toörter tote: „^er ba8

Sme!;3UÄ ^U ba8 ©«mert fallen",
^^^^^^^^^'Z

i,i*ca,orte Sefu im ©arten ®etl,femane (€0.
^^^^^^'J^^^

Sffier bie §anb In «lut toäfc&t, muß fte tn Sranen baben. j

W ae en\en Angriff foUte man flc^ nl«t -^«-^ Ä

SSrl^Seg ^Vlten mutet man ^eute nlemanb mcl,r ju; meL
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meBt b«tf, iPle früfiet au2g«f«^rt mutbe, iebemann
^»'»^^J f

«"

(»gl. ©. 134). ®enn „Sag «e^t braucht beut Unrecht ntc^t 3U

""Angriffe gegen grauen erfolgten feit allerg »»^"'ser um fle ju

töten ober 3U »erleben al8 olelmel)r unter bem ©rang beS ®ef<^le<l)t8-

trlebS. TOer eine Jrau mit ®et»alt gef<^le(f)tll(f) gebrauchte »erfle

n,egen ,.=!Xotnunft" ber 6trafe be? @#toerte8; Deute Ift ble ^totju«

mit fcDioerer 3ucDtD«uSftrafe bebrol,t. 31ber aud, menn eine ©emalt

«ngemenbet tpurbe, fi)len e8 ein fc&mereS Unrecht, ble lungftaw tc^e

ober grauene^re ehrbarer grauen ju fränfen: „eine gungrau

f(^ipa<^en - Ift iPle eine Rir(i)e erbrerfjen" unb „TOer eine gungfrau

lAänbet, ftlrbt feineg guten SobeS". --..,„

5)ie GntfüDrung elneS mbc^enS »urbe Bon feinen rnnge^ongen

ttobl ftetg als eine befonberS fted)e Sat angefe^en. gebocD mußte man

mt immer, ob fle mit ober gegen ben Tillen ber ftf«^--.'«" 9«'

f<De^en toar. Um ben mnn 3« überführen, tBurben ^'»^^
fj« ^«;

»anbten ber Sßergetoaltigten auf ble eine 6elte beg ©enc^täplaüeg

ber gingeflagte auf ble anbere, ble grau felbft In ble ^'"^
9f'"^

5n IDrer ganb lag nun ble entfcF,elbung über Beben ^r^^^f^
entfüDrerä. ®lng fle 3u l^ren ^erti.anbten, fo u.ar er f*"lölg, gtng

fle 3u m, t>ann mar er lebtg unb frei. Senn nl<I)t nur „ber mnn

lirb «ater unb Butter »erlaffen unb bem TOelbe anfangen '.
SHe

girt tole beim ©erlebt feftgeftellt merben follte, ob ein ^ann ein

gnaUen mit ober gegen l^ren gBUlen entführt ^abe, 5«' «'"DI au^

J^Ielft im erften 'ältte felneS Rät(f)en2 »on gellbronn »orgefd&Bebt, »0

im sioetten ^luftrltt Käthen mit oerbunbenen klugen bor baS gem-

gericDt borgefüF,rt tolrb unb fi« n«<f) abnähme öer «inbe fofort

„eben ben ^ngeltagten ©rafen bom ©tra^l ftellt. Sie 9lnf..ä&ten bar-

über, tole toelt grauen gegen 3ubrlngU<^telten ber JEanner 3u

f*ühen feien, ^abzn im Saufe ber ga^rDunberte blelfacD geme^felt.

^ber ani, In Seiten größerer Strenge ließ man e8 menlgfteng babet:

„einen ^ug In d^rm tann nlemanb loeDren."

2. ^erflel&eit a«9«« *>«< ^^^^

3m beutfcf)en Mittelalter fa^ man fe^r auf feinen guten «uf:

„ein guter ?tame Ift beffer al8 ®olb unb eilber." ®e« "«^«'^,''"^«

einfluß ber O^renbiaferel fenn3etcf)net ba? «Kort: „%amm wn»

«Oerge^cn gcg«« bie (Jfttc
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s r..^ lAnn aroften ©(haben gemad^t." Sreill« ble golge-

^'"*"t2 ^^gen l^n mit bem Sobe ftillen" tonnte nur bon

^r;:r,S^^^ '-bll «nb ..rflteg .mmt

-ilelblngg
^^^ZT^^^^^^^^^'^^^^^^ober mentger empftnbUd, ^9 «^^^^ J /„,„ ^^1« 2oi, in ben

rlngfte Krltlt me^r Kummer, al8 l^m Ma getrau or

^te ^ormürfe, ble ber MannegeD- - »^^i:f: ^0^1;
faßte txxS ^ort 3«fammen: „Unbulbbar f»«^. ^^"^ ^^^ften ^or.

Wörber. Sieb, «äuber „nb ^"»^^^^""«^
JjJ «betreffen

„ürfe aber, ble gege„ *»"^
J«" tar^e ba Te"; „nbl-

iF,re flttli(f,e ^elnf,elt: „^e.ßt bagJJetb 9«« ^^^ »] ^^^,
bare, ^ort." Sreilid) mar ««* ^.^* ^^^^^^^^^ ^a^m
rebe mie fonft In ben

-^'l^lf'ZZZl bleibt ungefttaft."

sutafflg: „TOer einen \m, b«
^^^'^T^^

' ^^^^^^ raai^n,

fprl(f)t, mlrb m<i)t baburd) ftraffrel. tai er feinen «)e ,



152 3)0« öffentli(f)c 9l«d&t

nennt: „Wäi)rmam ^aben ^ilft nic^t." Wan muß bielntc^r felbft

prüfen ob ctmS m^x ift, beDor man e8 aeiterfagt. 3ft eS aber wa\)t,

bann barf eä aud) regetaäBtg gefagt aerben: „Seiner W S?(age

gegen mi,tt "Küge" nnb „<!Ba8 einer tun barf, bürfen anbere fagen.

«eleibigungen tonnen burcf. "Jöort unb 6cf)rift sugefügt ©erben,

aber aud) burc^ Sätlic^teiten; auf foI(f)e fe^en bie neueren Straf,

gefcfee eine erl)5f)te Strafe unb »on tl^nen fagt baS ©pridfimort: „&S

tut einem e^rlic^en mnn eine TOunbe nic^t fo wef), ttie eine O&r.

feige
" 3a ein anbereg Ißort seigt noi, fcf)ärfer, ttie empftnbUd»

man gegen eine berartige Äräntung fein fann: „-Muf eine "üHaul-

f<f)el(e geijört ein 3>ol(f)."

3. 'Betflel^n flcflcn Hi eigentum

Unter ben (£igentumg»ergel»en ftef)en Doran 3>iebfta&I unb -Kaub.

•Jtacf) unferen heutigen 3lnf(f)auungen unb nac?> ben ©trafen, bte bte

neueren ©efe^e auf biefe ^krge^en anbro^en, ift Raub fc^merer alS

5)iebftaf»I. mnberg nac^ altem beutf<f)en «ecf)tc. Offene ©ettalt ftanb

na* ben ginfc^auungen eine? tapferen 9laturt)oBg einem ^ann

beffer an al8 ©eimlic^telt. 3)af)er ^ieg eS: „Stellen ift Biel gemeiner

unb gröfeer benn ^laub", „gleiten unb Glauben ift feine ©c&anbe ba8

tun bie «eften im £anbe" unb ferner: „S)e8 «tat^tS ift eg ©iebfta^I,

beg Sagg ift e8 -Kaub." TOä^renb je^t bie ^öegna^me einer fremben

©a*e baburi, alg befonberg «rfctiipert gilt unb jum "Raube tBirb,

bck babei ©etoalt gegen einen ?tebenmenfd&en angewenbet »urbe,

fAien geaattfameg Sun früher fein etraferfc^merungggrunb unb »e»

niger fc^Umm al8 bie geimlic&feit ber mugfü&rung. ®em «auber

gönnte man bag e^rlic^e 6c^ü>ert, ben Sieb tat man mit bm t)er.

aAteten ©tridf ai. „Sem Sieb teilt man ben ©algen 3u", „'©er ftd»

beg ©tef)leng getröftet, getröftet m «««& &«8 ©algeng" unb „TOer

beg mc&tg Sorn ftie^lt, betfcfiulbet ben ©algen." IDer aber bei Sag

in ben «asalb fäfirt, einen Saum fällt unb ^eimfü&rt, begebt feinen

Siebfta^l, fonbern l)öc^fteng einen gorftfreöel, auf ben niemalg ber

©trang angebro^t mar: „^it ber 9l£t ftie&lt man ni(f)t", „^It ber

girt ruft man", „Sie 9l£t ift ein Selber unb fein Sieb", „©o Jemanb

^auet. fo ruft er, fo er labet, fo »artet er unb bringt er g toeg fo

bat er'g", „®<^legel unb ®agen follen ben Sörfter loecfen". Sen 2ljt.
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fcblag unb bag Knarren beg belabenen TOageng '««" ^^ Sf^jf/

hö eJ mt er'g nicf,t, fo ermirbt ber §ol3f,auer feiner Arbeit gr«j,te;

^tm<J.^ ^er ^o^e ^ert ber ^r^^^^^^^^^;;^^^^

beute nod, »irb bag Sällen unb §olen Bon §ol3 (»«^ ^"'«'^^ f
Ton ber Segnaf,me bereitg aufgef<f,ic&teten SoljeS) nad, ben gorft»

SfgeeSt nii «18 «"'e^^enber Siebftal,l be&anbelt. Sie ©traf.

bS£ freUid, uid,t f«on auf, loenn ber Säter bai 90I3 un.

'T:Sit g2er ©c^abling, .eil er bem anberen mit

ber JruVfe ner Jbeit unb ©parfamfeit oft aud, bie Jreu e a

ber arbeit ober am Sparen nimmt. Sie pufigteit unb "te ©efaf, -

Sfa eg Slebftal,lg ift tpobl bie Hrfac^e. baß fic^ «o<^ >»ettm

abSUe ©pridiLörter mit il.m befaffen. 3«« Sieb mirb leicht ein

Sien i bSnoi feiner mturanlage frember Arbeit unb ^rem

S mg fein «erfiänbnig entgegenbringt. Kämpft er nid,t mit ^a<^

aeq n f ne Steigung, fo mt e? balb bon t&m: „<£tn Sieb laßt fo

ZVZ 6te len Jie ein gunb 00m Seilen." smeiter mrb ««« früher unb ftärter in Serfuc^ung geführt al8 ein anbere

Sin benfe an bie fd,t»eren Serfuc^ungen, bie in Kauf&aufer„ bie

Sm bluegenben iaren ben fittltc^ no<^ nic^t gereiften Sefu^ern

reü!n 1 rite: „©elegen^eit mad,t Siebe" fomie 3ett unb

ort m;^en ben Sieb" geben ba^er eine alte ernfte «Erfahrung

""'seTsiBunfcft ben Sieb unf«äblic& 3U mad,en. flingt aug bem

©ah S!r nnbet e^e verloren loirb, »irb fterben, e&e er franf

?rb" "robei übrtgeng bag ^ort ,fte^len' in gelungener ^eife um.

SebentÄ fcf,B>ere Seftrafung beg Siebftablg meift auc^

bfg Sor bin ©eft Pneg ®ut liegt ^art im mgen" unb bor

bie sajorte: „©g ift nic^tg fo fein SefP»""««.
f J;«"^'

'f*^;";

UC6 «n bie ©onnen" unb „Seit «errat unb Jojt ^ « f«6-

J«'^^
beutigen ©pri^roörter: „Unrecht ©ut gebeiDt n^t „TOie ge

Jonnen. fo jetronnen" unb „fi^rlic^ toä?,rt am langften » vfen

Lf Ji; ©lauben Din an eine ftttli^e TOeltorbnung, bie obne 3um

2e menfcf.Ii*e" Obrigfeit für gute unb böfe Säten einen ^«ggUi*

flafft Siefer ©taube finbet fi(^ au.^ in oerf<^iebenen alten ^orten.

ein Si b ti!^lt fic^ feiten rei«", „Wer ba eilet nad, frembem

©u^- auf n Jr*et bie ^rmut", „Unreal ©ut W ^blerg giu-
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ael" Ungerecf)ter geHet ftigt einen Safer", „mm Übel gewonnenen

£t'- Jat bei brüte (£rbe meber ^reube noc^ ^t" «nb „^8

S; Seuiel mit Rauten sufammenfü&rt, 9el,t mit ^rompetenjuber

Leinanber." 3)ie{e S>entmaier einer Wönen ftttlicF,en »be
seugung finb mm ^o^nungen «nb Tarnungen, um bie

©Attantenben gegen bie SBerfud^ung iu ftar!en.

3n früt,erer Seit unter^ieb man no« nic^t genau juHWe« ©leb-

fta^l «nb Hnterfc^lagung. 3>er 3)ieb nimmt *'«*'»
^"^«r^;"«^

leg. ber Xlnterf^Iagenbe (bi8 3um ^ort „Unterfc^lager MI««

tie ^eubilbung noct, nicf,t enttoicfelt) bef,ält ta^ m, auf erlaub

®eife in feinen «efiti gekommen ift. mn fprt^t ba|er au« Jeut

„o# im «o«e »on gunbbiebfta&I, »ä^renb ber
««f^'«"^J^e

bafur

gunbunterfc&iagung fagt. 3>enn eine 6a«e et»a ein »"^.^«^
«uf ber ©trafee Berloren tDurbe unb bon gu^rmerfen jerfa^ren ju

ien blp'barf man aufgeben; Ja na<^ ber et«-'«^«J"
bies fogar tun, um eS bem Verlierer lieber 3U3«fu&ren unb t^n fo

tor ec^aben 3u bema^ren. 3>aS Unrecht befte&t ^ier

f» «»*'
f

"«'

^a% man bie 6a<i,e in^m genommen ^at, fonbern ö^r.n bafe man

ne beftält, ia bag man oielleic&t fogar auf ?la<^frage ben «efi^Oer-

LiS unb in%tbrebe ftellt. 3>a3 ».erftieg gegenm offene Sß>efe«

be ieufc^en unb baF,er= „Sin Junb oer^o^len - tfMo ^ut me ge.

ftoblen." Unb «.eiter: „<£in ®ieb finbet fo lelc&t mle ber ©lodner

ben Sei*." ©amit ift ber beliebten ?l«8rebe be8 ©iebeg entgegenge-

treten, er ^aU bie bei i&m angetroffene ©ac^e gefnnben ober einem

Unbefannten abgelanft.

©eit alters &aben Siebe «nb ^6rber bie ©puren i^rer Säten

man<^mal baburcl, 3« bemicf,ten gefugt, bag fle ^"9"'»""*

8au8 in «ranb festen. 3)af)er erllären fi« bie ©prlcf,»orter: ,3)a8

4e«er ift ein S)ieb" «nb „Kein mnn mag be8 anbern §au8 an.

fünben obne bafe er morbbrenner ^iege." 3m Sufammen&ang mit

SS unb trennen toirb a«<^ ber ©a^ genannt: ,m feinem

eigenen ®ute tann jeber Unre<f)t tun." (£8 mutet un8 3una.|ft wie

ein «atfel an. Senn im allgemeinen fann man mit feinen ©a(i)ett

,„acl,en waS man totll. ^oIt,rrate8, ber §errfc^er ocn f^rtioStat

fein Unre*t al8 er feine« toftbaren «ing in8 ^Heer marf. ®le ©ac^-

Saber a„ber8, ioenn jemanb in einer biegten ©lebelung em

§au8 an3«nbet. 3)e«n bann bro^t ni«t blo& feiner §a e «nb em

(Eigentum feiner §a«8genoffen ber Untergang, fonbern ,e na« bem
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^inbe «nb ber 5e«ergefaF,rli«teit ber
^-"^f«"f, '^J^* ^J;,

^acfibarfchaft ober ein gan3er Ort ergriffen toerben. Sa^er tDtrb f.euteSÄ ^ranbftifter beftraft, i»et ein «ebdube an3unbet^a««

Tn« i ba8 eigene toäre. §e«te mirb fein S«n anä) «m beSioiUen

iraS^neil man«er feine §abe über i^ren ^ert gegen

WmS^Zm^n «nb fie bann felbft in «raub Mt. Sa ge.

flZtZi feiten um an ©teile ber l>ielleicf)t f«toer t^rlauflicDen

eZ b"
ü*^ « irtoollcre ^erfi«er„ng8fumme in ®elb 3u er.

Sfen ©0 trifft ba8 ©pr«cf,lein: „Seber lann mit feinem ©«teH«.

St tun • ba8 gemeingefäWe ^erbre^en ber

^«fW^t^^;,
UtliAen ©tanbpunft au8 W e8 übrigens no« eine «'^^»«^ «^

e«: ei gut au« für ben ..eicl,en, ber etwa fein ^ermogen m«t

nutsbringenb ober gemeinnü^ig oertoertet, fonbern oerpragt.

4. Untreue in 9»ort unb Sot

Sie toörtIi«e Untreue 3elgt fi« im tägli«en £eben aI8 Cug «nb

^r«g Z trifft ber Kinberüer8: „9Ccr einmal lügt, bem gtanbt man

S .fnb Lnn er au« bie^a^e« fpri«t" unb ^^^
^^e *e

-^^^^^

LI ©pri«tt.ort: „untreue f«Iägt it)ren eigenen TOann. 3f ba8

Stfauen jwif« n ei,egatte«, 3toif«en «orgefe^ten unb Unter

rebenrserftßrl fo gibt e8 fein gebei&Ii«e8 Bufammenleben unb 3«'

'TeTnturifrat; befonber8 f«Ilmm, wenn fie gegen eine feier-

\Ji ber ^euae unb b«r @a«Berftänbige bte Slßafjr^eit feine« ijeug

^ L? mb bie UnParteiIi«Wt feine8 ®uta«ten8 3u bef«m6ren. 3lu«

ntffeS unb bie ^"P«""'"^?
j,^^^ ^eweigmittel »er agen,

barf einer ber Streitenben felbft, "«^ "f
''* **

..„^^t rAUefeli«

bie^i«tigfeit feiner^e^auptung, auf bie e8 f^^^W^'J'^* ^„„

gelobte eibli« Säten, bie man al8 lieilige ^tiic^t no
^

tie etwa bie Beteiligung an einem Sreusjug ufw. (®elubbe).

li
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Rem TOunbcr, bafe bei Jo retcf,It*er, ja übetreld,lic^er ^5ertpenbung

£i?T„b S^ eWerlelng einen F,änfig mieberte^renben Segenjtanb

beg Sri^tfortS bilbet. Sa bei ber SibeSIeiftung ®ott m 3e«ge

Srtit angernfen n>urbe, fc faf, man ben ^'^
3;"""^T^6-

a^ ein Vebet an unb fagte: „^er re^t f«t.ört betet red,t^JB r

,<i,mören (oll, n,«6 mit fi« «»oF,l 3U «ate gejen ""^ borf eS

nid,t leid, nehmen: „£in jeber foll fcf,t»ören na« fernem ®eu,t,fa^^

;£ i5t tein ec^er, «nb mnberfpiel «m8 ed,«>oren" unb ötbe

Acoren ijt nicf,t 9^«bengraben". mä>t alleS, moruber man al8 3 «9«

qefragt «.irb, meife man beftimmt. 91l8bann barf man auc^f^.ne mug»

?a e n I alg fi|et F,inftellen, fonbern muß bie möglichen Bme.fel

anaeben t-li ber mt^r felbft abmeffen lann. miebiel ©eiotc^t ber

Sage'sulme. «eim ^arteieibe ift e. freili« anberS. ^enn ber

Ser ber ni^t im «efi^e einer Quittung iJt,
^^f

J«)6ren foll bafe

« ben Rauipreiä an einem beftimmten Sage «n ben unb ben be»

ll,l Ue, tann er nur bieS unb „i<f,t8 anbereg bef^ttoren ^e 6

efe" nW Ur beftimmt «nb meint er nur, bai eS fo gemefen fet,

barret eä iebenfallä nid,t alg fixere mf,rf,eit, fonbern ^o
J^eng

inn 3«läffi ,
als feine «berjeugung befd,mören: „^a tm Bmetfel

Sr , if m ineibig" unb „^n deinen unb Olauben btnbet uk-

Lb Jen ®a«l feft" fou>ie „3>er ^-"-
»"^^^«/"f;' ^"^^1

«rüber" Wer freiließ geaiffenloS ift, ber furcf)tet ftc^ and) nt«t oor

17ZC, ber i^emm;^ ift e.

"^f
/'^^

-fi^J^^^:;
qraben: „Wer bereits beä SeufelS ift, ber ^at gut fc^ffioren .

TOen

Tn aber beS ^eineibS überführt, ber folt gebranbmartt «erben:

Sen "Oleincibigen ^enft man über alle Siebe."

"
il «eprben ber etrafred,tipflege fönnen ba8 i^nen anoertrau e

camt nur bann erfolgrei<& ausüben, wenn bie ^Inseigen oon <Ber»

Sn L^r^eitSgemäfe finb unb «on allen, bie eine

f
a^^^mung

baln gem^t f,aben, juberläffige ^uSfagen gemacht «»«ben S>a§

ift niAt immer ber Sali. Sie ed)le(öten galten sufammen. 3n emem

4all fVeigt ber eine ober macf,t falfc^e 9lu8fagen, um m e.nem

anberen Sali einer ä^nlic^en Unterftü^ung ber anberen fi«er 3«

fein ^and,e ^enfd)en aber galten mit eingaben 3uru<l, »eil fie

ürAten ha% bie Säter unb i^r 3ln&ang ?^acf,e an i&nen nehmen.

Lnn il,re ^uSfagen 3ur Hberfü&rung beä ©«ulbigen gebleut Jaben

£3 l,at bon iel,er ^ut erforbert, bie TOa^r^eit 3u fagen, «nb ni^t

iebe ift mutig. Sa^er bie 9lufforberung: „Sie (Suten follen bie Sofen
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selben" 3m Seben fommt jebocF, nid,t blog 6«meigen a«^ b r.

IZ2 Or1e bor fonbern au<5 betoußte falfc^e mn3eige, teil? um

ZXZl^^on m felMt auf einen Unf^ulbigen ab3ulente„,

XitXit. ««.einem anberen Unanne^mli^teiten 3u ere -

ten unb i^n in ben ^unb ber Ceute 3u bringen f ^ef^f^'ft^

raVweibL^otip^arbeniab.^^^^^

Z£::^:^^^s::s£:i^. m« .efan.. ..

«raf \on il,nen ^anbelt t<xS ©pric^mort: „Wer einen ju Unr
J

melbet ber foll in feine ^ufetapfen treten." Sie miffentlij falf^e

m^^iljn, follte alfo mit i-r etrafe gea^n e
-^^^^^^

ber bie angebic^tete öanblung bebro^t n.ar, alfo «»'
f/'^ ®f/^7*,

5norbeg, beS Siebfta^lS uf». Sag finb gut ^en^emte ab unb

ftolfene ©a^ungen einer Seit, bie baä (Semeine unb ®efaf,rli<f,e b r

faSnInUwgung befämpfen »ollen, be« regten Weg unb bie

-TKittel basu aber nocf) nid&t gefunben ?»aben.

5. gottäftiebenäbruc^

3?et einem ^5olte, baS fo fe^r kämpfe unb §änbel liebte »ie baS

beut ie r6t!«V<Sege;geU<f,t au« ein tiefet ^eburfuiS unb et«

Se;%L für ben ^rieben entfielen. Safe bem fo mar, offenbart

if SötTn ber SrTeblsformel beg iälänbifcßen «ed,t§buci,§ ©rau.

aan isTrag biefirbe en ^rieben, «nb ber gimmel fei baruber

Suet «rt^n umfct,lie6e ba, buntle ^eer. ba, alleg Sanb um-

'
s\ enIS en gab nid,t Selb «nb Walb, ni«t bie ©trafee. »0^

abfrbS Sa«, unL bem ber ^enf« »o^nte, mo«te eg eme |u

IZ ein miaf fein. „^Ueä ift glei«. baä SteinF,au8 unb baS gol •

fl' ßauS riebe muB man f,alten, bem «eicf,en »ie bem Firmen".

Sbf«S: ..4ein 9aug ift meine^urg." ^ber
-^^^^^^^

Sso^nftatte beg ^enf«en genießt biefen 5"eben ni«t fem fon^

mger ©runbbefi^: „5ft lein §aug auf bem ®r«nb bann
Jt

tei«

SsfrTebe geb o<f,en." Wer eineg anberen tiefer »tberre«tli« «nb

jn ien Willen beg Sigentümerg betritt, begebt fernen 5a«8-

tZnZZnnm J eg früher mit bem Wirtja« e. „3m

ioirtg^aug Perbri<f)t niemanb me^r alg auf einem Selb
,

„Ser
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Srlnlleute ^rleg in Seutf,äufeTn i{t !eine §elmf«<f,ung" (SeutJäufer

:.r„T«an lm%nittelalter ble göirtSödufer, Qetmfucöung aber 1

1

r; arer"u?br„ct für 5au.frlebe„8bru<f,). 60 Ift eS »enn b.

Säfte unmittanber ^änbeln; »cnben fie m «fer gegen ben TOlrt

MerSTtenen Sauifrieben: „3>le öel«.fu<^«ng Ift memanbe.

dg be8 TOtrtg, beä bo2 gauS tft."

Seinen fiaugftieben aber barf ber ^nn auf alle TOeife f<t)u§en.

£XnTJr ^\äW t»at,ret, tut ^ottt-e^r, »te ber ber fernen

S\Z"U mufete ber Einbringung ben §angfrie e„ mr h^

Ibenttn Jen «nb nid,t etma einen nä<^tHd,en «efucf, aeplant

baben 3«.lf4)en Sotfd,Iag (bent ber gaugfrlebenäbruc^ gle.^ g»

«4ter;ü?be Ib ein ^aib befd,u,eren ift ein großer Hnterf^teb^

.

^tübTen mußte bie «ec^tgorbnung ben grieben ber ^(^t, m
Z« in ftlnem Sauje feineS ^ngriffi gewärtig ift unb ber

Sttb7pnegt uo<f, ftdrler fc^u^en alS ben ^rieben beS S«9«8: Sie

Sit b«befUr!n trieben al8 ber Sag", mie ja auc^ ber na« licf)e

Salt notr^lutigem 6trafrc«t (§ 2.3 f
ferj etr^^^)

-

SJrerer ©träfe bebro^t ift. ^Inberfeltg fonnte bte Satfac^e n.Jt

Keben tperben, baß in ber ?tacf,t nid)t bloß 9laubtiere if,rer «eute,

Ib ru auTrtel «e« einem li«tfd,euen <Se»erbe «ajge^en

K Jb« ^enfc^ aetparnt. fi« ben ®ef«^'<=« ^^;^"'^'
^J"

miu?etien- Seber pte li<f) »or ber ^ac^t" unb „geber Pfaffe

cjöer aber einen nächtlichen (Sang 3« »nac&e« i>ai, tote ber ^rst ober

h« ffielftlicbe ble 3U einem tränten gerufen »erben, ber follte ein

Sttl ?S fSren, um barsutun, baß er feinen ^elmüc^en ®ang

gel&e.

2. |)aupt<lüce: ©ctic^t

1. einletttttifl

«X« ben ©Arlften beg alten unb be8 neuen Seftamentg fte^t ge-

JiJcn- ®t£e Ift mein, l« mi oergelten. fprl«t ber |err '

ftZ 32 35 u^ «öin« 12, 19). ^l,nlic^ fa^en aucf, ble 5)eut-

Sen ^l Snft beg «i^terg al8 einen aatt«Jen ^eruf an=^,.Jm^

m (SDtteg «serf". „®erl<f)t ftär!t ®otteg ßob". .,®ag Urteil tft

SotTeg' «nHie; «i<f.ter flüt an ®ot.eg 6tatt". ©pater ,al, man

(Stnicttung
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im etaamaupie ben ^Ic^ter über ane: .,^en ^on g »»Mt mn u^

SRicbter". ,.«or bem König muß jeber antworten , .,^0 be Romg

Tit fo;f fein «id,ter" unb ,.3)er Kalfer Ift «l«ter «ber alle «ij»

r" 3eb r fonftlge 9ild,ter aber Ift fein Vertreter: „Seber %<&ter

St ant f rg ©tatt". TOag bag bebeuten lann. 3clgt bie firflarung

•

e Sorb Oberri^terg jn 9ei„ri<^ V. oon Englanb. ben er alg Jon.

Trinsen megen ?lc&tunggoerle^ung f)atte berF,arten la,fen. im S^onig

9einrl(^ V.. stoelter Seil, 5. ^lufjug. Stoelte ©sene:

Sa übt' icS) bie «Pcrfon Bon euerem «ater;

3& trug an mir baä 9lbbilb feiner «aia^t.

3n 5)eutf<f)lanb ging bann feit bem 3luggang beg
^"/f

"«« mit

bem Berfa« ber !aiferlid;en ^a*t ble «ic^tergetoalt auf bie £anbeg.

?Sten über. Sag blefe grunbfä^llcö beren Sräger feien, gab fij

iJ um Sa^reL In ben melften

^«f^^f-'^
J^^^ ^

"'et
lunb bur<^ bie Slnganggformel ber Urteile: „3m Flamen be^

^^'SJbeS tnar eS, bie Sagung beg (Seri^tg bor f« "erfornmelten

©emelnbe ber ^olfggenoffen unter freiem gimmel 3«
&f

<=«

;f
"

neu gef<6loffene„ täuben unb unter ^ai> foH nlemanb Hrte. fm

n " II Äonne aber, ble fa bag §elmllc^e an .^en Sag^ringt. Ml

bei «eqlnn ber Sagung Im aufftelgenben Seil i^rer «abn fem.

©tr!lt m6 man grüßen bei Sonnenaufgang" «nb „Urteilfpre<Jen

fb eü.rStt>6«« barf man nlc^t länger, alg big bie ©onne unter.

"
Kt'^ mtürtic&t ©elbft m gefc^loffenen «äumen kaperte eg m

^i telaurmü ber abenbtlc^en ^Beleuchtung. 3)le ^läge oolknbg,

Tbenerbar® lcl.t tagte, »aren nic^t für fünftlic^e ^eleu<l,tung

tingerit. 3)amal8 bauerte« ble «eric^tSfi^ungen nlc^^ mie man^«

marLut3utage, big tief l« ble mcf,t hinein. Sie ®«icf,tgftc^ te

rsLSe tole nocf, f,eute In blngfeft-recljtllcf, feftgefe^, t,erf,aftet)

SS ©djran?en Ober burcl, eine bloße ©cf,nur abgegrenjt «m

r n Sen /u fiebern: „^0 man ®erld,t F,egt, gebeut manJr e-

!„ " uTtZ Uiblung recDt folgen unb bag nötige ^ec^ fm-

en 3« fennen, mußte man nüchtern fein, ßg tpor -^9;
bag^e«

trinf roben ©eutfc^en befonberg elnsufc^ärfen: „Sag ®eti« muß

SriS.terner Bunge geleitet tt,etben" unb „m« muß faftenb

^^tg'leVfu^nt'fo auc, ,eber eln3erne .^e^tgfa, -^^^T.^
cRe^t geftattet Enterbung o^ne ©c^ulb" gibt nur eine allgemeine



^gQ
3)ag offcntUd^e 'iRcd)!

tcrg „Sai «ec^t f«"« "''•"«»"* 5"""^'" f'^^

«.S un er fiel

läa* beriet bei ber <^rimmn.^fj^^^^^^^^

mürbe au&er in ben Itrc&It(i)en ^«[»3««^"^
^ „ ^^„ „jctjt

richten." SaDon finb f)eute nod) b.e t.om 15. JuU M^ i '^,

übrigeng ni<f,t gerabe «n^ct P ^«^ ^^^ .^.^ac^tet man

ir.
«

':.;:;«...*« ...
-»-«r:rrr:s

„«* «amrtt. 8.1..* <«"
rJrr«.

«"
"S "!*« «»

eintreten.

m* ber ilberliefernng W ber römifc&e ßanbpfleger
^'^^f^'f

3eSt^;:.b„rteiI„n..ri.ngebra*^^^^^^^^^^^

langenben «olfg^iattfen gesagt: „3(f) finbe ferne uqa j
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an ihm Sarum mül xä> m süchtigen unb toätaffen". S)a aber bag

"oi?rnb bie §ot,eprie!ter t>er.angten, ta^ 3eM aetreu^gt tourbe,

überaab er ibn if»rem TOillen (e»ang. Cucag 23, 22-^5).

8?er ritete alfo ei« ^ann, ber .on ber Unfc^nlb beg ^ngc

H«gten überjeugt voar «nb ber i^n boi> a«g ^ngft t,or bem großen

taten «erurteflte: ^ilatug i{t bag tranrige ^ilb e-eg WJ
ber jU mi, oben «nb nac^ wnten »erneigt, ba3U fre.l.d) etneg ^.d)-

erV Jiet*n ber große §anfe unb bie ©emlt^erren alter unb neuer

S «.unlLnl ein guter ^ic^ter m«6 allerbingg aug anberem §0(3

Srj an. er foll nid,t bIo& bag ®efe^ unb bag £eben tennen.

?onbern Iratterf ft unb fur^tlog fein; benn „3«rcf,t blenbet ben

S r"S eS ben Tillen jur ®ered,tigteit. Sie ®ef«icf,te t»e.6

2Tu<f, bon ic^tern 3« erää^len, bie feinen Ringer bre t i>on bem

abJiSn, »oag fU für red,t hielten. 60 bajte t>« a-^^ ^''-

^o^MSn feine ©erec&tigteitgliebe mit bem 2ebe„, alg er bte^n-

jSfeTbeg S^ronfolgerä Saracalla «uf bag Seben fetneg «ruberg

Seta «ereiteln unb beffen Srmorbung «i<f,t re«tfer.ge„ ».oiae.^

f^on ermäFinte ßorb Oberri<^ter in 6F,afefpeareg §etnr,cf, V. aber

lonnte öon ficf) fagen:

„3n fibrcn tat icf) ollc§, tocrtc «Prinscn,

'®clcn!t »on unpartciiidjent ©cmüt.

Unb niemals follt tt)r fct)en, bafe i* bettle

Um {«nöb' (dicclblWcnbc «cgnabigung.

fitlft 'Kcblt(I)feit mir nt*t unb offne Unfdjulb,

©0 ttiti i* meinem ©errn, bem «önig m^
__

Unb teilt ibm mclbcn, »er mi« nocfegcfanbl.

S)er «i*ter barf ferner nic^t bem einen ©treitenben tne^r 3u-

„eSn ^l b m Jelen: „^i<f,ter foHen 3»ei gleid,e 06ren_^«ben"

unb ni*t etm auf ben reidjen unb mächtigen Kläger me^r ^oren al8

;;? ben art« ^eHagten. Sr barf fic^ nid,t bon 3«- ober^ ne.gung

mTlZn. S>letem ©ebanten geben in eigentümlicf,er gaHung bte

SorVSbrucf „ein «id,ter barf niemanb tennen". .
®ott unb

Stl^b n fein;« Sreunb". S>er «id,ter, beffen ^reunb bor ben

6* anfen beg ®eri<^t8 erfd,eint «nb über beffen ©acf,e er ur eüen

Ste mu6 fi* t.al,e;in biefem galle ber ri*terlicf.en Sät^gteU ent.

S;:; unVlen anberen unbefangenen ^^^^^ ^JZ tC^
treten laffen (bgl. § 42 ff. 3^0.). ^ur toenn f ««* ^«

if'^.^
e<^ein ber ^arteilic&teit »ermieben loirb, fann bag «ott an bie

11 ©intUr, %ai «cc^t
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3>ag offcntlt(f)c 'KcdE)t.

s^^ ^^uM bei fetner ©roßmutter" öerflagt.

ts---- '-S« 4.^^

rS. "S 1« V. »"18 s.»> »»» *««li" aW"*«' ,.3>»»f

eo emorbete ^acbetr,, «a«^-
-J ^S r^Sr, ftellte

"SBut 3U re(i^tferttgen:

„TOcr tonnte (i* b« 3"9«'n. i»« «'" §"5

«Doli Ctebe 1)0«' unb in bm §cr3<:n gHut,

®'^ '"'' Ä-rinacb..^. 2. ^uf3«9. 2. esene.)

^ s.,.»f fi^i biefem «etBaltcn 'macbet?(8 übrigeng ni(f)t ber

SailJbem »el,rlofen «nb t>on ber Seilna^me an ben ^er^nb.

man Um ganj allgemein fagen: Wtv felbft f(f)on "«'»';"

gaS" "oberU begebt, über bie er bei -!;;-
';;^t;J"^:L mlrb lein geregter ?li«ter fein: enttoeber brndt er ,m «emugt
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jelu ber eigenen ©<^u(b ein m«ge 3U ober nod) fdjUmmer er t)eu^elt

ittlt<f)e entrüftung unb fä^rt befonberS fc^arf brein; ba^er: Wer

eine? anberen TOiffetat ridjtet, muß Jelbft o^ne ^iffetat fe.n Sä

märe ein grofeeä Unred^t, wenn ein mb ben anbere« "6"r «Ite ,

Sermnn wnirteilt nic^t billig einen Sieb, ber felbft einSteb tft .

3„ biefer unbollfommenen Welt lägt fic^ fretlid) nic^t immer ber-

meiben, baß aud; ber «ic^ter nid)t frei Bon ben ©ebrec^en ift, über

bie er 3U ®eni)t fi^t. Unb fo (onnte S&afefpeare in feinem 0d)au.

fpiel „maiiüi^ai^" "« «f*«" ^l"f'"" *'^ Spelten 2luf3ug§ 3u

einer Seit feineS fiebeng, al8 er an ber Welt nnb i^rem Sretben trre

gctDorben »ar, (agen:

„Ceugnen ttiUl id) ntd)t,

3n bcm ®mii)te, bog auf Sob crlannt

Set unter 12 ®efd)toorcnen oft ein 3)tcb,

2001)1 2, nod) fc^ulb'gct al« ber 'älngeflogte.

3>cr offenbar beut "Kcdjte toarb,

S>cn ftroft baä "Recfet. 'WaS (ümmert'g baS ®efc^,

Ob S>icb ben 3)ieb ecrurtcilt?"

STOo folAe 3nftänbe ^errfc^en unb offenfunbig »erben, ttirb frei-

lid, ber ©taube an bie Irbifc&e ®ered)tigfett fc^meren Schaben tetben.

?lber au*, ibo fie »erborgen bleiben, rolrb ein Weiter, iBcnn <r

„ic^t gan3 ber^artet unb »erftocft ift, mit bem Sorfricf,ter ?lbam tn

meiftg Suftfpicl: „S)er 3erbro(6ene Srug" 3U fld) fagen tonnen: „®te

robben mlc^ bo* nid)t bei mir öertlagen?"

^on ie^er burc^brang baS ^5olt ein unftillbareg Seinen bana«,

büS ber g^K^ter o^ne Slnfe^en ber ^erfon feineS ^ImteS tpalte: „SBie

Ich bic^ flnbe, fo richte l<^ über blcf,." 9lu<^ foll ber ^ic^ter frei bon

unangebrachtem ^Ititleib fein: „^er Bor bem «Ic^ter roelnt, Beriten

feine 3ät)ren." 2lllerbing8 ^aben Im mitertnra fcF)öne ©ünbermnen

nicht bloft mit bem ^Itlelb l^rer SRlc&ter, fonbern mit noc^ gan3 an-

beren ©c&ttäc^en gerechnet unb l^r «erhalten banac^ ei"9«<'^t'='^

@o tBirb Bon ber 3lt6enlfcf)en «u^Ierin ^fergne er3äblt, bag fte al8

letiteS unb ttirtfamfteg ^erteibigunggmlttel l&r eln3tge8 leicf)te8 ©e-

toanb Bor ben 'Ricf)tern ^abe fallen laffen.
„ ^ .

S)aft ber «ic&ter im B^eifel frelfprec^en muffe, Ift eine alteW-
fielt. §at er aber In ber «er^anblung bie Bolle aber3eugung Bon ber

Scbulb be8 angeflagten gewonnen, fo barf er fi* burc^ fetnerlet

gxebenrüdflc^ten Bon ber -Berurteilung abf,alUn laffen. ^ret3u.
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(.r.A.n ift mar manchmal bequemer unb legt fd)etnbar eine ge-

fpred)en in ^voax muu ;
w.rurteilen 5)at)or tDarnen aber

rinaere Verantwortung auf alg $u öerurtetien. ^u
rmgere 2,^m

freigefien, o tft er felbft etn

Sporte me: „ßagt ein -Juq)ier vi»^ut.
,

a '
„ iinrecftt Hr«

^}.h-. «JXicbtg ift böfer alg ber ungerechte 9li(*ter
, >:^^^^^^

^'
5)ieb ;

„^uq)iö Ml ^^^i'^
ffN^r<;y?ifht^r ift nicbt barm«

f.il trifft ben 'iHicbter''. 5>ag 6prid)tDort: „5) e r SRict)ter i^i m^i

oji-.r hrtS <illmt beg 'iRic&terg genügt nid&t immer oer m
»%r»,Si ..««*'""»-* « s*?,;,rsuS
'<^iä^t^x fann gered)t rieten, er mffe benn, toa^ üec^t in

,
„

'tKicoier lauu y«^
-^^ -^ ' ^.. crjünfcn Derletü man bag 9led^t.

r4:;t't;r,~-i,v;rri\«. «.* -^^^

qelten nid)t, fonoern i^eie^^^. -wi.i ^
<Bauer

'SiZim: .m 1*.*».. -!~»::rrn"rr-
<x>\A.{or *' Hm fidb ihn getoogen 3^ machen, giauoie man, u;i

St! 3om tatet t>e„

^"^*f'^-;^^;:,ijr,sr-Ji"
benfe nur an t>ie ©ptüci)e ber fran3oWcf)en unb belgi^en nr _

.oniLJften fei, «alt. ba^ er

^^^f^l^^::^'^:,i;,
mmx m«6 Ji^en", „Sl^enb m«6 man "rt . fmb «. W« o^

ober S£DeI,e bom ^i^terfprncf) ab&dngt, barf eru-arten, t>a^ wo,

ter au* äufterlicf) bie angemeffene Haltung aa^rt. Samit er ftetS

an b"t Äabe erinnert »Irb, trägt ber 9lli,ter In ber offentltd,en

SDer^anblung eine bejonbere mmtätra^^t

Soor allem aber muß ber «id)ter «nbeftec^l.« fem: S-^S ^e^t

Ift fo heilig, ia^ man eg mit S^äufen nic^t t,erune&ren foll .Jein

SiAter bar feine ®erecf)tlglelt t,ertaufen." ^ber aud, b,e 9lt<f)ter

2 b n b m' ;erbacl,te unb bem «ortourf ber «eftec^licDteU m«

Kl gebli ben. §ier«ber gibt ei 3a^lreld,e 6prld,tB6rter bujre

K ber aus allen Gebieten bei Seben. nehmen:
^^^f^l^^^'^^^

„elfer Seute ^ugen". „^o <5olb rebet, ba gelten alle
Je^-^« -*^.;

S^aU bie bllnb ift, ma<f»t frumm, waä red)t tft ,
„%o man mtt

gl!! iücl,fen fie&t, ba ^at bag «ec^t fein ®* "ß;-^;-
^

!<Belb .ann nic^t Unreal tun" „^olbner

f^^lTl^^^
fi . "Terg'IÄ ^gÄt-fSpieren utb ea.

„an biegt mit <Solb fle um «nb um." Sebo^
,^f "^it« ihTeS

fein beftimmter ©c^lug gesogen toerben, ba§ bte 9?t«ter ..»^re ®e

re*tifl!e t bertauft" ptten. ®enn biefe ©„rlcDmörter ^anbeln nt^t

St: ber ^tspflege. fonbern bon allen 3-^en ^er b^^orb-

Heften Tätigfeit unb beg eraerbSlebenS. ^oi) ^eute mtrb 5. «• öa^

Zl^XU- ^^ 9e«erbllcl,e« fieben bnr«
^^f

---^" J
ISls über ben unlauteren ^ettbemerb befämpft. S»ann b«ten

Sbie e^Borte mit bem toeitere« ®eblet ber «ertoaltung
:

^oltjet

unb Slbeamte »erben bon Übeltätern - manchmal mü erfolg -

Tn Äung gefüF,rt, bamit biefe in i^rem lld,tf«euen Sretben

LTgSfr^trerben ollen. Serner offenbart fiel, l" ^"Sefu&rte«

©Sente im 0pricl,ttort «ucl, fonft 3« bemerlenbe «'f^etnung m
ITZ feinem Sdc^ften e^er ta^ e^^t^ ben t unb fag

;
x^^

«Lere an bie t,erle^enben Urteile übet ^ormunbet (©^"9) ""^

t r ^rhi« ^rau im ©prlc^ioort im allgemeinen rec^t f«lcc&t

Lnrf, bie holten (»gl. ©eite 176) 3U entrichten, unb fpater erDteit

:ttig tenS^^ - t>en bom ©taate erhobenen <Sebuf.ren

Sier"onnten fiel, f«ere <S^araltere
^^X^TnnUtTe^!^



jgg 3»ag öffcntli«!)« Wed&t

ber amm feftkat, baß her ^^i^ter einen feften (Se^alt «bet {eine

Sbüb ent l f,t enbUd, barf man au« nic^t »ergeffen: beim SR.«-

®
m«6 notlnbig ein Seil unterliegen. 3)er Unterlegene aber gtbt

enrUnTufriebenVit an« ^eute no« in einer me^r ober ».emger

e Jenf*" tUAen ^elfe ^«8brn<f. ^i«t umfonft fagt e.n 6prt«»

Ir ie tLen mei ^rennben «i<f)ter ift, berliert ben einen".

S bS«Ur untLliejf, fu«t be« ®rnnb be.^^^^
Tilg m«t in ber 6d,»äcf,e feiner eai^, fonbern F.a t benW
TniLbet für befdjräntt (jneüfr*«b", toie man gerne fagt) ober für

be t!S SatfSlid, «werben ble meiften ö^«'f«^«f«f« ^^^ ""f
in ber ^ergangenfieit bon ä^nlic^e« ©ebanfen befeelt getoefen- fein^

et« 2 <.^ron' 19.16 ber iübif«e .önig 3ofapF,at ben .on i^m

eingefeiten <Ri«tern anä Serj gelegt W- »Se^et 3u, »«8 i^r tut

benn i&r galtet baS ®eri«t nl«t bm ^enfcf,en, fonbern bem 9e nj

«nb er ift mit eud, im ®eri«t." ©inb e8 bo« biefelben ©ebanten-

"reife biebTe alten ^erfe am Sangermünber «at^aufe ben bentfcl,en

«intern ln8 ®ebädf)'tni8 rufen:

„§ttft bu ©«toolt, fo ri«tc rc«t.

©Ott ift ber §err unb bu fein 8nc(J)t.

SöcrtoS bi« nt«t ouf beln' ©ewolt,

3)ctn Cebcn ift biet batb gejoblt.

«TDic bu 3Ut)or f)<»ft rietet mi«,

«alfo tDirb ©Ott au« ri«ten bi«.

§ict ^ttft bu gert«tct nur Heine 3ctt,

Sort toirft bu gcri«tet in Sioigfcit."

3, muiut

^ei ben alten 5>eutf«en «,ie in «om ^at ber
'^e'^'f

"^^^e
^^^^^^^^

„l«t ben ganjen 6treit entf«ieben, fonbern nur bie ««^»"Wung

n U t tunb b e fa«bienli«en fragen geftellt. erfennenbe8 ©eri«

^«r eleber bi! ganje SBo«8gemeinbe ober

f-
be^immte mnja^t

funbiger ^nner al8 Ratgeber be8 «i«ter8, f^
,f«»f«'^f

*""

eTn\lann tann ni«t alleS in ©ebanfen Daben", bielme^r „3n

£ rSute öauptZ bernommen unb oerbeffert -n<^« 6inn

SBiele tDiffen Diel, feiner alle8". So« mar man au« «i«t b mb

gfgen bie ©efa^re^, bie mit ber 3«5te^ung ^^rur^Z^^o^^^Z

Ufe .erbunben »aren. „^o bie ^enge.
l^f^f^'Zj^n^ ete

Mefem ®runbe bef«ränfte man mit ber Bett bie Urteiler auf eine

Urteilet. §ilf«i)erfonen
167

K,mmmt. ^ahl «alb i»aren e8 brei, („^n 3 e«5ffen nimmt ber

l "! M Satban balb 7. balb 12. «or lf,nen tourbe oer^anbelt.

Sonig be
^«^J^"'

•

^ ; ^^. ^^ „en3eitigen ®ef«tooreneii.

:X Se e'r Sen" .aaen. S^ren 6pru« ««^^n^ete unb

« J, <«i*ter obne baran etroag änbern su fonnen. ®a8 ift

L l^a^irtl finbet ift be8 «i«ter8 Ratgeber", „3n ben 6«of.
„«jBer ba8 Urteil I'""«'' "*

"'f
i^ , ... ^^^ ^le ©«offen ur-

fen liegt ©eioinn unb «erluft be8 «e«t«
, ..^"* " JJ

Se«, foll ber ^i«ter rl«ten", „^a8 ber

f
*"";'

"Jj'' ^^^
L«t" „S)er «i«ter muß ri«ten, ttie i^m erteilt to.rb «"* "jß»«

getroffen
^^^^^"l";''' .. » ^^^ reiften ettmmen gelten",

6prid)ti)örter: „5)agW f^ ;;f;'^ j. ^^^ ^e mehrere
«mer bie weifte ^olge i&at, behalt bag urteu

,
„^u» ui j

ß?„b ma«T m«6 bie minbere galten" «nb ,ßS ift re«t, bafe bog

Slre bem ©«ßen folge." 3>a8 ift

"«''-""^'tA ,1^2;S Ille urteiler fa«tunbig ober bo« H«g
?f-.Xf^tietri«

ber Sali, bann n>irb man P«fig b« ©orte a«8 6«iller8 ©emetriu^S

gebenten muffen:

TOa« ift bie gne^r^eit? mm^ü Ü' ber Unfinnt

«crftanb ift ftetä bei Wenigen nur g^^'f^n-;-

.

Kton foll bie (Stimmen Wögen unb nt«t sablen-

^ie man e8 frei«« 3u ma«en ^abe. ^^^]^^^^'IZ
tpogen unb ni«t blofe gejagt »erben ba? »I^^^/"

fJf^.^
Söfnng no« ni«t gefnnben ift unb t»o^l «u« ni«t gefunben toirb.

11. §Ufg|)etfoncn

a) 3)er ®eri«t8f«reiber

3>er 1509 oon Ulri« Sengler In ^«gSbnrgf2fofrteri«tTe'.
,ptegel fagt über ben ^^^^^^^::^;;:^ rtamit
K^\i>hi hur* lanatDdbrenbe 3^^^ "^^^ Dergen«ju, |u
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Ißg 3)a« öffcntli«!)« 9lc(i&t

fAlüpferigem ®ebad)tni8 3« §Ufe baS ©ertc^täfcöreiberantt mit finn-

lieber SBernunft erfunben." 3n ber Sat fann nai) einer längeren

lebhaften SOer^anblung regelmäßig feiner ber beteiligten genau

miebergeben, mie alteS im einjelnen berlanfen ift. ®af,er mußte ber

9licf)ter big in bie neuefte 3ett hinein ju jeber SBer^anblung mtt

g^e*tfu*enben einen ®ericöt8fd)reiber ^insusie&en. tiefer ^atte ge-

tDiffermagen al8 unbefangener Bu^rer ju beglaubigen mag bor

feinen klugen unb OI,ren gefc^a^. Senn „S)em 9^icf,ter allem ftel,t

nidbt altes 3u glauben." Sarum beftimmte auc^ 3lrt. 1 ber §al8= unb

peinUd)en ©eric^tSorbnung Sarl8 V. bon 1533, ba^ alle |>emltd)en

®eri*te mit 9^i<^tern, Urteilern unb ®eri<^tf#reibern berfe^en unb

befefet «.erben fotlten. 3)ie 9tieber«^rift über ben ®ang ber
^^^^f'

lung hat ber ®eri«tgf«reiber ni*t nac^ ber Reifung be8 9ltd)ter8

ju fertigen, fonbern fo, mie fie fiel, t^m bargeftedt W- 3n neuefter

:?eit braudjt allerbingS ni«t Immer ein @eri<^t8fcf)reiber angesogen

3„ »erben. 2118 Seutf^lanb burc^ ben TOettfrieg böltig berarmte unb

au4 im ®ericl)t8»efen fparen mußte, ^at man e8 jugelaffen, baß ein

g^ic&ter namentli« bei Heineren ©a«en o^ne ®eric^t8f(^retber mit

ben '^Parteien Berf)anbelt. -

, ^ „. r.^ i;.„srA„ft

9Xeuerbing8 ift bem TOorte ®eric&t8f4relber ber Je^be^aubfe^u^

MngeiDorfen toorben, meil e8 eine lrrefül,renbe unb entmürblgenbe

iefeiAnung für bie Sätigteit be8 Beamten fei, ben unfere ©efe^e

über ©eridjtSberfaffung unb -berfaliren einen ®eri(f,t8f«reiber

nennen. 3m Saufe ber 3eit ^at fi* in ber S;at ba8 ®«tf^»«ff;;«
immer ffieiter entfaltet. S)er ®erid)t8f(^reiber 6at nunme&r m«t bloß

,u beurtunben, toaS anbere in feiner ®egeni»art »er^anbeln, fonbern

er übt fetbftänbig Sßerridjtungen au8, bie fiel, au8 ber urfprungli«

atle8 sufammenfaffenben öauptwr^anblung ^bgefplittert ^aben. ©o

nimmt er 3. «. Stegen unb ?lnt»orten %ed)tguntunbiger auf, über

bie bann bor bem SRi«ter oer^anbelt toirb. ®a8 flnb aber 3um Seil

S£$erric^tungen, bie bei ben ®eri*t8Pfen giufgabe ber giec^t8anioalte

''wer bie im erften 9lrtifel ber peinli(f)en ®erid&t8orbnung borge»

febene «efe^ung ber ©trafgeric^te mit ber heutigen Berglet(f)t bem

mirb auffallen, baß bie 6taat8anmaltfc^aft in ber ®et«äft8orbn«ng

Sarl8 V. nidit genannt ift. ®a8 ift lein ^Jerfe^en. S)enn Ö'»«««'^/«"«//

man in ©eutfdjlanb no« feine «e^örbe, bie ben «eruf gehabt mt
als SBertreter be8 ®taate8 bie öffentti^e ^nftoge 3u ergeben. «teU

§ilfgpcrfoncn
169

mehr mürbe ber Übeltäter bon ber Obrigteit teil8 bon Wmegen.

S auJSegebren be8 «erlebten angenommen. Sie 6taat8anmalt.

S t a^iÄe ift erft in fpdterer 3ett bon|ranf.i* ^«
J^-

nommenmorben. (£8 ift ba^er nic^t oermunberlt«, baß f.cf, «ber bte|e8

<Umt feine ©pricfiroörter gebilbet ^aben.

b) 3)er ®ericf)t8büttel

aber ibn finb bie «Jorte überliefert: „^Bo ein ©«»«tJ^J»" «j"

«ü!tel feS ' unb „3)er ^i*ter gibt ben Sag unb ber SButtel labe

?«r La au8 ergibt fic^, t>a% bamit nic^t ber ®eric6t8biener gemeint

f b;rb 3im«er n\^^^^ ^ait - früher mürbe ja im Sreien

Ift, »er Die 01m
etrafoer^ianblung ben Si^ungg»

J u ^rf. h^r g^^^mte ber bie 6treitteile öor bag ©end)t laöet,

TaSrÄteTrerJa er münbli<l,en ^er^anblung feftgefe^t

; f unb ber! fUr?eil bur'c^ ^fdnbung ober ^egnajne ber suge.

Kinen ea<i,c bollftrecf t. 3n ber 6c^mei3 fül,rt er nocF, ben altbeut.

fd[)en 'tarnen SlDetbel.

5. ^togeSbettteter

®runbfä^licl, l,atte Jeber mager
--l^^;.''f:i^^:tfj:;;

®eri<^t 3u erfd,einen: „©elbft foll jeber feine Sa^ fu«en |ra« «,

^inber unb Srembe Ratten freilirf) ber Smgftatte ?«" j"^^^'^'^"

-1; «rLtte (bat 6. 47). grauen fonnten fi« au« um be8millen

S gutW be tr!te«, meJ bei bem -bollfommenen «e«t8ber.

Sen higherer 3eit unb bei ber mangelhaften Unterf<^etbung8gabe

e oVunaemanbl ^ic^ter bie 6a*e f«li* meift auf eine«

SeUampf al8 ®otte8«rteil 6inau8 lam, ber nic^t bon einer grau

?ugg oin merben fonnte. 3)iefe ^erl,ältniffe finb u. .in b« mer -

mürbi en meiftfcl,en Lobelie ..^« 3-«amP " b«g^ «^^
^^^^^^^^^^

Seit fonnte fic^ jeber burcf, naF,e ^IngeDorig bo
^f'^'^'J^^

f„S,... 1. 1.1... <».««. «*«•' «•w«»' "• '• "' ®**



^7Q 3)ag 5ffcnttidf)e 9lcd^t

fal eines In feinem «ecf,t8gef«^t <5e!täntten barftellt. S>em Sürjprej,

J bTs «e<^ ein ganb^erfägerdt mie bem «"^9*^
j'*"f^^7^,^]";

3)er ^urfpre* ift «itter beä «ec^tS." »ber bte «ed)te unb Wltcf)ten

bui^iteiU «eruMtanbe. ^aben fi<^ J^S-'f^^S^
ie enlma gebilbet. Sine «"^em-ne erfabrung au BeUen

mit bertpicfelteren 9^ed,t8berpitniffen geben bte Qa^c
»^ J«-'®«!

^e*t bebarf guter gilfe" unb „9lecJ,t i,at tnand)ntal §.lfe nottg

ta ber Sttpte* bag STBo^I feineS 'JJoltaa.f.tgeberg 3« »«^ren l,at.

jreSTiJ einen ge.iHen inneren ^^^n^J^^rUr^^^^

ttte toeit et für i^n baS tun barf, mS ein e&ren&after mnn unter-^

mfetTb er 3um «eiipiel betrugt eine UnB,af,rf,eit »ortragen. ober

tLtlrrbe^reiun barf, um jenem 5U F.elfen. 3>ie gütigen ge-

ü?en etanbegfitte« laffen baä nid,t 3«; früher bad,te man barnber

«nflinenb anberg, toenn fi« baä ^ort W büben fonnen: 5>a8

iferl „bt man^eg, «.ag fonft im ^ed,t «erboten iff^'f-f
fZ 1 biefeg gßort auc^ barauf be3ie&e« laffen, m ble «olU

tÜ^Ln mancl,eg fonft Verbotene -n^«tg -ge.
3«^^^^^

Lben ^ « iemanb feftite^imen, unb t^im m ber Be« ber Uibea

tXn alg :Sfang" unb alg „^bfd,leb" eine 3:ra<^tW 3"

l Xlge« ufto Suig^elfpiel eineg nld,t gan3 lauteren ^ert,a te«g

Jib n ben 9^e<f,tgbü«ern aufgeführt, bag mlBIleblge Beugen tun t.

uii; irberfp?üd,e «erioKfelt ober blelbeutlge 6ä§e an bte e el e

e*frd,er, ab« ««günftlger gefetjt toerbe«. ^'^/'^7" f
*"^«

Selblg^ngen beg ®erld,tg ober beg ©egnerg 3"tamg: ,.^<t

SSiorten foll man nl(f,t fürfprei,en." 3)ar«ber, o^Jf]^^'^'^
S*At flege, lonnte man früFier tole auc^ l,eute (namentl.d, m^^^
Zul ber Staaten unterelnanber) ««f^iebenerJKetnung fetrt.^em

bof nunggbollen StDorte: „SSer ^^t W, t»lrb bod, enbl.c^ f.egen ,

St Mgter agenbe geg;nüber: „^It ber Ceute (Beriet ton man

IserS betrügen." Unb feit bem 17. 3«?.t&unber fUl,t au

bem^itelblatt beg etabt- unb ^mtgbudjg für 3ug t>on 1566 „3>a8

Ztut^^r^tm^ W eine »äc^feme ^afe"; fje fann »Uo na«

«Ats unb na* Untg gebref)t werben. ^Klt blefem ^orte lehnte ft*

bat Jf üb Seng n4t blo& gegen ein all3u elnfeltlgeg^orge en

ber 5Srfpred,e auf, fonbem au* gegen bte neuen unb un^oHg-

^'SbfSU^e etanbegpfll*t Ift, baj .etn|ürfj.e* jan

^mt nl*t bem «läger unb bem Setlagten 3uglet* 3«t Verfügung

«ProjcfeBcrttctct. 3>er "RecfjtätDcg
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«eilen fann. „^er bem einen f)llft, fann bem anberen n.*t Reifen

Sm blefelbe Släge." 2)«g Wol,l beg einen Selig an ben anberen 3«

oen«tn i t F,e«te ein Sßerbredjen, bag mit 3u*t&augftrafe bebrobt

mTrh rs 356 etxm.). ^er einen ®a*>r.a[ter beljle&t, mu& tbn t«

Z nme^i S 5ur 6a*e ge^rt. ^amentll* muß fl* ber ^n-

a fiaate bem ^ertelblger gegenüber offen augfpre*en fonnen. (£r

Äi. ni*t-^^:^i::^i-T^^:^^
irtntrbTSfurb re7a;:e«u;ggbe.arbe 3U bringe.

SaTer ift ben ?le*tganmaite« ä^nll* mle ben eeel,orgern ett allerg

^14*1 eingeräumt, bag Beugnlg über 3>lnge 3u

^-^'Z-'^;.
m,n bei 5lugübung Ibter «eruf8pfll*t anoertraut toorben ftnb.

"Tag'Ärlt;r;^^^^^^^^^^ -- .- au* für be«« Cffi* über bie 3)lenfte beg gürf,re*g bte ^etnung ge.

bllbet bat: ..2öag man umfonft i,at, f" rnan umfonft geben
.
fo tf

tZl übe t
ben toorbe«, m SRe*tgfen„tnlffe bem «*««;*

ofne fein itun anfliegen, fonbem ertoorben »-fen rnttnen- 6

b e at^geborene «ebnergabe muß auggebllbet »erben. S»
''^^jfJ

ber große atl,enlf*e «ebner Semoftl)eneg fel.ne «""»"'7^«"!"

'«tel al iteregftranbe geübt unb gelernt ^abej. bag ®et^e

ber ©eilen 3U übertönen. 3)ag ©ort oonf «"^«'3^el«t*mJr^^^^

^ZZ.mmJ: bL -ItMege -.ag- f^,S^^^^^
etanbegnot ?,at betplrtt. ^ ble «often,

'^^l^^^l^^ff^'^^
qirmenanü,alt8 entfielen, big 3» einer geiotffen go^e bom ©taate

übernommen »erben.

6. ^tt ^led&tätoea

cjßet gegen einen anberen einen ^nfpru* 3U ^aben glaubt rufe

bag ®erl*t nl*t aufg ®eratetool)l an. Senn er ftef)t t^o^l ben ?ln.

JanglbefnS bag (£nbe. <Et »elfe oft «l*t. »ag ber anbere gegen

SnWui borbrlngen »Irb. unb er »elfe nl*t. »»e «nb
J«»"«

ir6a*e'auggebt. „«e*ten Ift *"^-«^
''-Jj^SrlS b«

e„be " ©er mit einem anberen einen «ertrag f*"«6''f";!''"

S feinen 3"^«" i«" ^'^'^^ »"" f«*"^ '^" ^°' '"^ " "'*



\\\

YJ2 3)ag öffentltdö« 'S?«**

beg ©treitg »irb: „^Jorreben finb beffer
«/f .^f*«^^*«'''

"®^^^

3ubor, fo barfit b« ni«t nac^malS ttogen" (^"^-f«"
^f^"'^f \' .

ot,icl tDie brauchen) unb „«effer «ein Hnreci)t gelitten al8 »or

'i it eftritten? ^tien ^eg, ber ben
»"f"f" ^"f*^^^^^^^^

®ang 3nm (Setic^t mit (£rfotg absu^alten berfprad), fc&lagt baS Wort

®r knn man einen 6treit mit ®ein begiegt. rietet man me^x

a«g dS burc^ eine« ^rojeg." ^or geri^tlic^em
^"^"»«"»««J

b«r 6ah- 3ln <Re(f)ten unb Kriegen geiDinnt ntemanb »tel .00

bUfefepr^^burcö bie Verteilung ber «eute beä ^eltWegg miber.

legt tDorben fei, fann erft bie Bufunft entfc^eiben.

Qlber mie nic^t jeber Krieg bermeibbar ift, fo auc& ntc^t .jeber

Streit bor ©eric^t: „Kann man'8 nid,t in ^reunt-W-fU» «"«B
«»^^^^^

tun mit SRecbt." Äbrigenä ift auc^ bann no« ntcl)t bte ^ogtic^fett

ler ütaSn «egeiung genommen: „Serben bie ^riegäleute ber-

S« b«g ioll bem Kaifer lieb fein." S)te Vorteile beg Vergte.<&g

l„rb;n ben ftreitbaren ®eutfci,en burd, biele ©pric^toörter munbge«

red,t gemad,t: „<Re*t fc^eibet. ber Vergleich fü^net ';
gememt ij

babei tai Urteil, X>a% ben ganjen mnfpruc^ juertennt »ber abweift

obtDo^l aud, etmaS für bie 3lnfi<f,t beS unterliegenben Vetlagten

ober bie beg abgemiefenen Klägerg fpric^t. V3er g(ei<f,mo^l gans unter-

Hegt ober abgemiefe« toirb, toirb Iei«t «erbittert unb eg letben bar-

unter bie nad,barli«en ober gefrf,äftlicöen «este^ungen. „«e^ten

unb «orgen mac^t Summer unb ©orgen", „Vergleichen unb Ver.

traaen ift beffer alg Bauten unb Klagen". Sagfelbe meint bag no(^

'S beliebt" ^ort'„Veffer ein magerer Vergleich a^ ein fetter

4ro«ft
" 3B)ei befonbere mmoenbunggfälte babon fmb: „Wer ia

Sert u« ein ed,»ein -, nef,m' eine mrft
-V^^^'^blv'

„VJer einen ^roseg um eine 5enne F,at, ne^me lieber em Si bo^ur .

cjBie fc^on ©. 162 ertoä^nt. barf ber Kläger nicf,t jugleid, ^i^ter

fein- 3n einer 6a<öe fann man nic^t im\ «mter fuhren, ©ag-

elbe befagt bag alte ©pricF,tDort: „^liemanb fann fi<^ felber richten,

fiier ift „m felber" tooP ber britte Jafl (9BemfdI): ic& bm mir

felber ein «ic^ter, bin alfo 3«glei« «»ger unb ^Wa, rai>t i^

riAte m t * felbft". milerbingg fommt eg auc^ bor, h^^ jemanb suglcid)

Sn efla^rer uJb ^ic^ter ift. o^ne U^ bieg aber ber ^e^t8orbn««g

entfpräAe: fo toirb bon manchen ^oli3eiri<f)tetn mmi «sojlt.

Tafe fie u,enn fie in luftiger ®efellf<^«ft über bie ^oliseiftunbe ^m.

«ug im TOirtgF,aufe getoefen feien, ficf> felbft toie i^ren 3ec6genoffen

2)er SHec^tgtocg
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.m.n Straf^ettel ü)egen llberji^eng ge(*rieben unb bie Strafe beja^It

einen (Sttarsettei «^^9
' ' ^ ^ ^^^ ^^utug in 6f)a!e-

hatten ^ov. einem '-menfcoen aoer, oer K.iwyx
or^r^^f f^;-

Learig 3uli«g Säf« narf, bem Verlufte ber '^"'i*^«^«"^^
,ti.ä

S.„e bittet- Salt benn mein ©c^toert unb toenbe bi« ^mtoeg

rj '5 bi'^ itürse", fagt ber VoUgmunb in übertragenem

©inne er t)abe fid, felbft gerid)tet. Wer fo berfa^rt, toill «uf biefe

^:kz:^rT^ 2:re7Sben

,oi?e(i be!St bil Kriege"), ftef,t im Vereine beg bürger-

* nSa 10 «amentlid, bei Vermögengfragen, im f/^eben beg

^t einen äebrmann mag loo^ feinen ©<f)aben berf^ioeigen, o

r f^rmilr Ser «i*ter fann niemanb jur Klage stomgen",

;r ici £. ba?f niemanb rid,ten". -«-«Jt
Mr

;^;;
nüat aud) mir" (eine giebeaenbung, bie in ben ?nunb beg ^id)ter2

r,eat m Tenn er bon einem «e<^tgbrud)e l,ört unb nun im ©e-

ptmirbem verlebten erfährt, ^a^ biefer fi« beru^^en u„

SÄ gl" bag glei'ie au<^ im
^^^^^^^^^^^^^X^:^!

„an übrigeng nid,t bag «runbioort „Hagen
;«;;> J^^^j;;

Bufammenfe^ung „auflagen": „£rft
'»"«'»r^ '

hat man eg im
Ohne mnflagen fann niemanb berurteilen". ^ur ^at man w im

we bSfin mid,tigeren fällen ni<f,t me^r Um Verlebten über-

2."Älagefetft3««.ebe.^^^^^^^^^

ba, ©traftaten ni,tu^ ,,,,,„ ,„,

. V 1.^* ^s^r aar rtu8 ^urdbt t)or bem mad^tigen '^minetaicr ^.„^»'ii
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17^ S>a8 öffcntficfie «c^t

fah w öffentlich" auSbrüc«. 3)lefe Cüde au85ufüllen f<f)«>n"««5

It/el^fllufgabe aller, ble t^re ^«tterfprac^e "e^-;^^;*;*

.Pill einen ^erfud, machen: 3n bem
"f,'»'^^"^"""ttl^ea'' 3m

i* in ber m^ r>m TOört^ ben ^nf<f)lag gelefen: ..®'9«n"'^9
•

f"^
übrigen S)eutfd.lanb ^ätte eg «)o6l „^ribatmeg" gef)e.6en^ Sollte

Se treffenb^enennung in bem urbeutfc^en (Elfaß m^t e.nen

Serselg geben, ble bom ^Jerle^ten felbft erhobene «läge a 8

!SXge •

in. ©egenfa^ 3«r öffentll<f,en «läge bei 6taat8a„»«lt8

^"^?ntrLnb,at>: „^o fein «Idger, ba lein «l^ter" gab e8

übriaeng ju «eginn ber neuen 3eit eine ^luäna^me: im fogenann-

?en Snqul UiongproseB. ber bon ben «e^er. unb S^renrnfolgungen

Z felJen guten tarnen ?,at, f«rltt nämlicl, baS ®eri«t aucj ojne

Llage ein ^n it,n erinnern ble epr«cf,e: „mä ber

^^^^^l^^^^m xok foll er richten o^ne Slage" unb „Wo ber Sa.fer b.e Wal>v.

ftßit toeift mag er nd[)ten oF)ne ^lage".

^mlt ©erlebt glben Ift, ^at Jolge 3« '*»?'-•?•".
^"'^ff"

«echtSberfa&ren fann er fld) 3»c.r regelmdglg buri) einen Mt
vertreten äffen, Im ©trafberfa^ren mug er perfönllc^ fommen onft

S egen lön ein ^orfü^rungg- ober §aftbefe^l e* ^men

blofeen S8orf«l,rung8befel,l »ä^lt man, »enn ber

^««fJl
bene

einen feften TOof,nflö F)at unb bort an bem Sage an3utreffen .ft, an

bem e! Lr ®er4t borgefu&rt merben foll. Qanbelt eS fl« aber um

einen Obbac&lofen ober einen ^lü^tlgen, bann ""«6 «^ '^"
[f

'•

„ebmeit mo unb mann man if)n flnbet, bamlt er 3u ber feftge e^ten

St bor' (Serlc^t gebrad)t merben tann. ^on beriet 3)lngen au8 frutje-

«n selten l,a«beln ble 6prlcf,t»örter: "«''.•«7^^"
"!f

•

'^.fl^*
bi*" unb TOer fl* bor bem ®eri*t berblrgt, ber lagt ftd) ftnben .

Ser nur ^bol trld,t erf«lenen ift unb flc^ ü^«
^*^.fJf; ^^

gungen F,at äugern tonnen, »Irb berurtellt: "5»"
.
j*

^'f
•^'' "*'

ich biA" aber 9lbiBefenbe bagegen tctrb namentl.rf) bei frfjtoereren

^nfchulbigungen nic^t abgeurteilt. ®a8 beutfc^e «olf f)at au8 ben

fd,mdt,Ilc^en Urteilen ber fran3Öflfcf,en unb belglf<f,en «negggm^te

erfabren bag blefe belben Staaten iene8 ©ebot magrer ®ere#t.gte.t

in I6rem 0trafberfaf,ren noc^ nl<^t fennen, blelmef,r «"'* Segen

^ngefc^ulblgte 3u*t^au8., ja Sobegftrafen
^^^^.^''^X'LZZn

rid,t nid,t erfdjlenen flnb, bie blellelc&t bon emem
^^<^^^''[f'^

überl)aupt ni(f)t8 gemufet l)aben. 5ran!rel«, baS ja tn allem „an ber

SplDe ber SlblllfaHon marf^lert", fönnte »of,l aud, «>»« <»'«;^"*'«

SS lernfn ba8 bor balb 2000 3at)ten gef<f,rleben morben tft: „&

»t ber Some'r TOeife nldjt, ^ ein ^enf«^ übergeben mtrb um3u.

b inaen ere t.e«n er ^ertlagte i>ab^ feine Kläger gegenmart.g unb

Cm mpUe. M ber Auflage 3u beranttoorten." ^poftelgefd,.

''i'enn ein bürgerlicher ober ein etrafanfpru« bei einem ®m«t

anpnglg gemacf,t toirb, fo ^ängt e8

f^\'^l'^^^^'^X

^

ob e8 tätig ©erben n.111. ©8 barf nlc^t etioa fagen: ba8 ®efe^ laßt mt^

t: etU^. »ei, felbft ni«, -^^^-^j^rÄ-
„cffio ein Siager ift, mug aucf) ein ^xi)t» fem

, ".^«' ^^
^iemanb bon fetner Klage t»elfen", „gebermann .ft fe.ner ^erant-

"g .ert'l „^er ^ertommt unb Urteil bege^n

J- ;';^;*
^.fA.tnm*' SIDer feine ^otburft rebet, Un foll ber ^mfer ^oren .

':r..t:..r,a.t:"; „»«... ..^ -*;str«-
cmebrtofen bat ber Weiter 3U Reifen; benn f.e f.nb be8 Somgg ^Hun

S" 3 re ea^en flnb melft aud, «ld,t fo t,er.oic(elt unb majen

feie befonberln umftänbllci,en Prüfungen «forberh«: „^ur3

Sge unb arme ßeute foll man f<f,nell abfertigen." gre.l.c^ bar

bS «urnic^t 3u einer gerlngf^ä^lgen eile «ugarten, bam.t m«

berrmuTerhoben »erben fann: „^rmer Ceute ©acf,e g.lt n.«t8.

'"letlt ilüber ba8 geri^tlic^e SDerfa^ren Ift ^je a«ge^^^^^^^^

ber spro3effe; elne8 befonberen 9.uf8 erfreute f.^.n

J-
er

f

«

ba8 ^eld,8tammergerld,t, ba8 feinen 6.^ .n

'^^^l^^'^Z^X,
:?erft6rung In TOe^lar ^atte unb an bem norf) ber junge ©oe^e

S geJfe« Ift. ^8 Ift begrelflld,, bag blefe mage au« ..« Spr «;

2 ten' ^lier^all fanb: „9emmnl8 Ift bie ^ur3el al e8 Äb^
^

eanae8 ^öaern fucbt manche <Ränte" unb „^.t langem ^er3ug

S bi?Sn Lllft". ^le ^ebeutung blefe8 ^ort^jf""^;--

befonber8 In ber ^ac^trlegSjelt Ilar .»erben, .003«
^^^^f^l

fabren im ©nabenffiege nlebergefdjlagen tturben. ®u&te f.« ein

fl2Z Sne Beitlang 3« berbergen ober bur« »elt au8^olenbe

Siei8an rage b:8 ^crberfa?,ren ^lnau83U3ie6en, fo tonnte er W«t

Sr ierurtei «ng entgegen, »eil feine ©traftat unter e.nen neuen

|i



f

j7g Sog öffentli*« 'Ke*t

©nabenerlaS fiel, ber nod, bor ^b^attung ber öauptbet^anblung

ber SIDeiteröerfolgung (£tnl)a(t gebot.

Z%ml ^erfa^ren foftet Selb. Um ble bem ®e«tf«en a„.

borene Lgung jum ^roseffieren ett»a8 5« bämpfen, ?>««-««;;

alter? f,er bem Kläger int bürgerlichen etreitberfa^ren öle ^uftage

g maAt für bie ermacf,fenben Soften einen ^orfdjug 3« le.ften. ©aS

Sr einn be8 6priJtPort8: „®elb bor, ^ec^t na«." Srft »enn bte

Xften borgef-^offen finb, tbirb mit bem gerichtlichen ^erfa^ren be.

gonmn gre Ucf, fann nici,t jeber Soften 3af,le«; ba?,er mufete man

bZn bie ^rmen freilaffen, «.enn man fie nic^t «c&Wo^
-»J^;

u,ollte. mrmut ift auSlagefrei." §eute «nterfc^eibet man 3«)tf^en

SbüU ble für bie Sätigfeit beS «eric^tg 6erecf.net »erber.

«nb ^Slagen, bie bur.* ^Barsa^tung an 3e«gen «nb Sac^ber-

ftänbige ober burcf, «eifen beS ®eri<f,tg jnr <8efic&tigung emer Hn.

alfltelle unb bergleic^en entfielen. 3>abon ^anbelt ia^ eprtc^tt.or :

,^r ber Beugen bebarf, m«& i^nen bie Soften ^eja^ ".Jt
Soften" beftanben babei urfprungllcf. ^uptfaci)licF) a«8 ber ,^oft .

baS fagt bag 6prl<f,»ort: „^er bie gauptfac^e berliert gibt 5l^u„g

«nb 3el««g"- fo ift eä noci, ^eute bei bem ..^o*«o^l»evfen f e ?

„„fef,lbaren «iergeric^t." t>aS i«
®'"^^"'*'^''"^f«"r^" "J'":

(treit gleiten urteilt unb beffen Soften in ©etranfen unb S«6ato«««

6 Sn. mug früf,eren Seiten aber beri<f,tet ©rimmg ^etgtumer-

amm ung: „H erall nimmt ber Unterri<f,ter nur bie Heineren ®e.

Ssbufeen an, bte größeren fallen bem Oberrijter 3«; aber

®ren3e 3«)if<i.en Heineren unb größeren ift nacF, Ort unb 3e t ber.

fiben erfere beftanben fe^r ^äufig in ^l«
-J^^^^^'^ J

immer in ® Ib; ben Qerren bie ^Bufeen unb ben ®encf,ten benJP3ein .

3^^eutfcl,lanb ift (anberg aK in (Snglanb) immer meF,r ber ©eban e

burlebrungen, baß ber Unterliegenbe famtlic^e Soften be8 6trett8

ragin müfS%er\n ber 6a<^e fällt. 3«^« bie Soften" „^en MS

urteil fällt ber foll ben 6cf,aben entgelten", „^er tn W"«** f«"^.

bejalilt bie Soften" unb „^er geminnt. genieße - »per berl.ert, ber

büße."

7. qSottctred»te

Sffiill ixxS gericf,tHc^e ^erfaB,ren gegen aHe ^"«^.ae««"«« jere^t

fein fo barf eä feine Unterfcf)iebe machen unb «tcf)t no^ 9^ang^

etanb unb Wrmögen fc^auen: „<£in mn« &«t fob.el «ec^t me

iJJortctrcc&te
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ber anbere", „Slägerä unb 9lnttt.orterg «ec^t follcn gleich fem .

„Seine Partei ift ber anberen bor", „Sreie ©pra<f)e, freieJlnUbort .

^nerbingg muß ber Släger feine Stege betoeifen, ber gjerftegte fann

fic6 auf baS «eftreitcn befc&ränlen. »ermag ber Stoger 3. «-für

eine S8ef)aupt«ng, beS ^aä,baxS 9unb fei nac^tS l«j«"« ^urbe

lingebrojen unb ^aU m 3 Schafe jerfleifc&t. ben «eibe.8 n.c^t

,u erbringen, fo wirb er mit feiner Stege abgemiefen unb m 3u

feinem ©cbaben noc§ bie bem ^a<i)bavn erttac^fenen Soften 3u er«

fe^en. 3nfofern tann man fagen: „Sag ^ecf,t ift i,m ^ntmtta b.el

gfinftiger alg bem Släger", „entgegen ift nä&er alg ^n6""9fn ,

3)ie «ec^te finb geneigter 3U enttaffen, alg 3u berbammen .e» g

t gsiberfprecfien ftärtet alg 9tnfprecf)en", ..©pricF) lieber beg 9lnt.

worterg ^ort al8 beg Slägerg", „Sag bemeifenbe TOort ^at, toer

ft<^ mm" ober ricf)tiger auggebrücft: toer fic^ bloß tte^rt. braucht

"'tifsrnnÜgebot ber ®erecf)tigfeit ift, ba^ jeber Seil 3U ^orte

fommt. 5)enn ber Släger mag feine Stege mit noc^ fo betbeglic^en

ciöorten bortragen, immer mirb er nur ba8 «""^^ringen, mag für

ihn fpricf)t, unb er tbirb tbegteffen, toag 3U feinem mc^teile it. Gr

mirb 3. «. nur erto«l,nen, baß i^n ein 9«nb gebiffen «nb fexne Sletber

jerriffen ^at, nicl,t aber, i>a% bieg gef<f)el,en ift. nad,bem er ben §unb

burc^ ©teintburfe gereijt l,atte. Sa^er „Gineg
^«««f,.^*^^

'^'

tei«!g mnneg «ebe - man foll fie billig ^ören UeU", „eineg

^anneg 9iebe ^aU i^ nun gehört, ^ören tbir «««
^^J

*.nberen

STöort", „mit bem Urteil nic^t eile. - &öre 3ubor i^ff'\
9ine Urteile fommen bon Steg' unb 2lntmort." Sag follte au«

im 5ffentlicf)en fieben gelten, mirb aber Per ^eute fo «.entg me

früF,er beacijtet. ?ta<f, ^Ibfc^luß beg TOelttriegeg W 3-

^•J'«;

5"nb.

bunb einfeitig ben fogenannten griebengbertrag «"fä«;««''j? "

3U bem \ai,mm Unrecht a«c^ bie «e^auptung bon ber 9lllemf«ulb

3)eutfc^tenb8 am Sriege aufgeftellt. ©arüber ließ man auc§ ferne

Sßer^anblungen ober (£inö,enb«ngen 3U. fonbern berfuF>r mit bem

entJaffnete« Seutferlaub mie einft ber ®alliertönig «^ennug mtt bem

übertbunbenen ^om nac^ bem berüchtigten TOort: „«©e^e ben «e-

'"Se"nn einem Seile bag ..re^tlic^e ®ePr" nic^t getoä^t mirb,

fann fein gerec^teg Urteil 3utage fommen. 5lber ««« ^" 9"'*^

cjBillen toirb nicf)t immer ber richtige ©ac^ber&alt feftgeftellt ober bte

12 aSinfler, Da« 5Rcc^t
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j^g Sag öffcntlicf)« «<:*'

.utreffenbe geJefiH(i)e «eftimtnung batauf angemanbt <Sar tnanc^-

£8 bie ^ögliAfeit geben, ben ^e&ler ju BctbefTern: „©8 tft nltgenb«

ene 6^S, es Ift eine ^rjnel baf«.." S>te F,ter «orge^^ene mtjne,

t ble 4o^glW)fel , ben ^öF,eten 9^li,ter a«3«r«fen= „gebermann fann

iiuZfen.'' ^"8 fonnte er aber nid,t beliebig lange fonber«

nu Manae er no* bor feinem «l<f)ter ftanb: „6te^enb foU man

Ur el Se"' S man baS nli,l. fo galt eS al8 Slnberftän mg

nnbm einer einmal genel,mlgt. ba8 lann er ni«t »«berrufe«
'

öe„l Hebl man fold,e llbereilung nic^t

-^-f^^«.f' ^"VS:
.erfahren ber «ngetlagte tr>le ber ^ntläger,

^^^'«f^ ^^.fjJJ
an»a tfcbaft ift, eine TOo*e ^rift 3nr einlegung etneS ^ect,t8mitte 2.

3„ bü qerlli sacken aber, beren enbgüttige Regelung tm alU

emeZtntger eiJ belrdgl ble «e<^l8mUtelfrlf. .et-^-^ J^
Lge fle nic^t abgelaufen Ift, Ift baS Urteil no« n.«t

-^^^'f
jf'^

unb feine «Jlrfungen treten no« nx<Dt enbgultig ein. ga 3- «• etn

ZZm eine ke gefcl,leben, fo gelten ble

^^f"^^^^^^fJ^
no* al8 kcleute, bl8 ba8 Urteil burc& unbenu^ten 9lblauf ber

SlltSt oier bur* enbgültige ^^-If-f"^^S
gelegten g^ecl)tgmlttel unabänberllcf) geffiorben tft. ®a8 '««" ""^

S^r «nb sag bauern unb Ift In man<f,er §lnfl«t bon 9«6«
f^^"

?e te. 3n ber%«>lfcl,en3elt ^at nämltd, ber ^-y^f-^S;^;^^^^
ber grau Unterhalt ju gemä^ren, unb ein bon ber 5>^«" ''^^^'"'"

ber «ec^telraft, Ja fogar ein bl8 3um m Jage «aj b^fem 3e^

pun!t geborenes Slnb gilt al8 e^ellc^ («©«• § 1591. ei>m- ^^t-

252).

8. ©etit^töborfctt unb SuponbigteU

3n neueren ^erfaffnngen flnbet fld) man<f)mal ber
^^lyfTa

manb barf feinem gefe^licf)en «id)ter ent3ogen Berten (bgl. § 16

Teg ©erlisberfaffungggefe^eS unb ?lrt. 105 ber ^etmare ^
M««g).?öer 1 1 aber ber gefe^li<f,e «icF,ter? Sa8 If &e«te letzte

« beanttoorten alg 3U einer Seit, loo jeber nur bor feinen etanbeS-

enoffen 9led,t 3« nehmen brauste, ber Selige«'ferXS
abellgen <Serld,t, ber 6olbat bor einem

^*"ff
"*'

"fj
'
f^^J

liebe nur bor einem flrc^lK^en. 5)le „Stanbeggertc^lgbarle t mr

iTble bamalige Seit fo felbftberftänbll«, t>a^ fl4 e.ne ^le.^e bon

©cric&tgbattcit unb Suftänbigtctt 179

6brid,»örtern barüber gebllbet I,aben: „(Etn

«^^f««^«"
^« ""^

beg anberen ©erlc&t nlc^t flehen", „^er geü-ei^ tft. ae^«'^ ««

feinen Oberften", „Riffen unb Pfaffen laffen fl« nl«t ftrafen (su

rgZen bin elUm Leltlld,e„ SRl^ter; bag ^ort „«ffen tft na-

ttrll* nur »oegen beg Sinnenretmeg beigefügt) ober „mffen unb

wfen machen blel 3u fc^affen" (u>ell fle auc^ ^ei einem SertoJ

gegen melta^e ®efe^e ble 3«ftanblgfelt elneg toeltUc^en «t<^te 8

bedampften), ,<£in ©djuler mug bor feinem 6cf,ulmelfter antworten .

Sfr©tanbe gerid)te erfreuten fiel, Im ^oHe telneg befonberen ^er-

S n1; man glaubte nämll<^,m fie nac^ bem <5-^a^;-
f^J-

»ürben: „eine ^rä&e ^adt ber anberen ble 9lugen nt^t aug Unb

tole im befet^ten (Seblet ble fran3Öflfc6en ^"<^98gert<^te m,t bem

be^nbaren begriff „6lcöerF,elt ber ««f<'\""/'~':''^"" ff
""

J^*
,u hieben berfuAten, fo au<i, Jene Stanbeggenc^te. Segen b ejart

r„b Sfe 11*3. i «rc&»*e Serl^te überall eine ^e3.Nng

,ur ^Religion unb 3ur Klrcl)e 3u entbeden mußten unb bamtt tt)re

3uft?nblgfelt ju ertoeltern erftrebten, M fl« bag ^ort gebtlbet:

e n «06 ift teln gelftllcF, Sing." ?nan benfe ett»a an bag ^o&

beg SBlfcöofg bag In ber großen ®erl#t8f3ene ber ,6«ltgen 3».

banna'' bon «ern^arb 6T)at0 ber eine ginltäger mit ^etfeem «e-

mX aber o^ne Erfolg unter ble «egenftänbe ber Auflage bringen

:£; iu 6ta„beggerld,te paßten nlc^t me^r In eine 3eU. t,m„

Kampfruf Ift: glelcF,eg «e«t für alle. G8 finb au^ faft famtlt^e

©r«be8gerUte gefallen; nur ble fatF)ollf«e Sirene, ble 3to6eJla*t

feg ietarreng, 6at Ißre lirc^licf,en «erlebte erhalten unb ntjt bloß

«8 Junftgerlc^te für lt,re (Selftllc^en, tote anc^ ber Staat neben ben

««gmelne« ®erii,ten nocl, befonbere 3)ienftgerl<Jte f- ^ - fj
perge^en ber Beamten unterhält, ©le nimmt auc^ e&eger.^töbarfe

für !l* tu ^nfpru*. ®lefe8 «erlangen fann ber neu3eittge 6taat ber

laVSeTejTs etnen Seil be8 bürgerU^e« «ec^t8 felbft regelt unb b.e

SeSfeiten ben ftaatllcl,en (Seri^ten 3utoeift, In ber öauptfa^e

St anSennen. Sebod, bulbet er auf ®r«nb bon
^-f

-n -

ble Plelfa« mit bem ^eiligen ©tu^l getroffen loorben fmb ben fo

nannten 8ontorbaten. t>a^ bie (at6ollfcf,e mrc^e an be«J J^^f

;

fitien gelftUc^e ©erlebte unterhält, ble bon gläubigen S?at^oliten in

SSÄen eLfall8 angerufen »erben, m« m^lijem Je^^b

ia eln^atbolif, auc^ menn feine m bom »eltltc^en 9^.^ter ge

Sieben 5t bei ßebj^lten be8 erften (Ehegatten feine neue S^e em«

12*
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aeften Slefer (Stfotg fann aber unter Umftänben auf einem an-

raXtüfn Jt . «m;; 'o:beu.U er tft eine neue ^^e mit

brirUe fln Varie £uife bon öfterrei<^ ""^TT* iSl
Lelen Sen Jic^ auf biefe ^eife ftaatlic^e unb fird,U#e ®et,^te

SermUtelt gegenüber. 3m übrigen gibt e? nur no« eine ftaathcf,e

^'ätrin aiem Streitfall an^ feftfteF,t, bafe ein bürgernc^eg ober

etSriVbiTnianbifU Staate? 3ur amtlichen
^.f^'»"f

^-

fluTfo tann immer «oc^ 3">elfel ober Streit ba^«6er|errf^ n

'Xl'L fielen fid, bie ^nfc^e bom
^l^-^^^^^

iAr«f! aeaenttber ein berliner Söer anbfjaug 3. «•, öaS feine Runoen

m IsenS^ ««b gegen fäumige Baxter geri^ttt*J-9^^-

iTmSte bU ea<^e burc& «inen ®a«g ä« f^«"^«,^ff
;":

Z ; !^kb aen bem e? bie au8ftef)enben ^e<^nungen brtng unb

r"« feS Siner ®erl«t gegen alle ^unben bie notigen

elZZllL Käufer in Oftpreugen ober Oberbat,em ba-

Schritte tun 101

^ Streitfall ntc^t in «erlin »erflagt

S"en io e «; Zi unb u>eU ber Heinften Sac^e einen« Tusie^en m«B, fonbern oor feinem ^e«
J"

®
J f

t^

^»^

f^«« er allenfalls au* ptr^önUi, au treten unb feine "Kedjte ioaor

nei"tS" erHäten fi^* bie bieten Streitigfeiten über b.e 3«-

ftanbig"e« ber ®eri<f,te", alfo über bie Vorfrage, ob taS eine ®e-

St über eine SaAe absuurteilen berufen fei ober ein anbereS. |iet

Teten nun befSf. unb bürgerlichen (Serld)ten im loefentlic^e«

ÄZ iiia,e. einer ber .ic^tigften tMe-^--
Wann feine TOobnung ^at, t>a mu6 er antworten" unb „©er ßlager

S'e ieSglen lerrfc^aft." ^n ^at feinen allgemeinen ®e.

Sinb M, too man too^nt. 5>enJ8egriff ^e^^tt t'
»eranfAauliAt baS Sprid)ioort: „gebermann ift f^ulbtg 3U am

Irten Jo f!-^ Sopf toallt. feine ©abel fällt unb fein §a«8 rau^t.

SmS "efSol,nfi^e. be. «erflagten tonnen mit wenigen

InZw^n alle klagen angebracht toerbe«. TOenn man f
eilij ,e

rS nur an feinem ^ol,nfi*^ "ertlagen tonnte »are ta, ^

recDt läftig, fall? ber Scf,ulbner im 5lu8lanb too&nt. §at 3. S. ein

®cri«t8bartcit unb 3wftänbiäfcit
181

giuSlänber auf einer SUergnügunggreife mit feinem ^raftioagen ein

S n«n überfahren unb 3um ^'üppeUema^^'^S;^;^

« «ur in feiner öeimat oerflagt aerben, fo mare e8 bem ^Jerleftten

1 ben ©ericfitSftanb im bürgerlichen «erfahren gebac^t.

Saften bie baran befielen ollen, gatte 3- «• em ®"*B""^

ge^en. Sag tft für Den »">""« J »atereg oollftrectt werben

aug auglänbifc^en Urteilen nic^t
''^^"%'^f

'"!^„^" 'g gMicft.

fann. Sen ©eric^tgftanb ber belegene«
f^^ll'^^^;^,!"'^

®''"*

-Söurrr^rtrrireS^^^^^^^^^^

Ä!brbr.rg^T^^^^^^^^^^^
Sonnen Irbe, ba foll man fie beenben." ^ic^t feiten treffen bie
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.SöertragSteile eine Söereinbarung über bie Siift^i^^^gfelt eineS ©e»

rid^tg, namentlid^ pflegen }e^t bie großen ©efd^dfte (3um 'Jlaci^teil

ber tDirtfd&aftUd^ <Bdf)a>ad)cn) bie Buftänbigfeit beg ©ertd^tg il&rer

Jtieberlaffung burd^ einen ^ufbrucf auf il^ren (Befd&äftgpapieren l&er-

beisufül^ren. 3ft ber anbere S^eil augbrüdflid^ ober ftillfd^lDeigenb

bamit einöerftanben, fo tnug er e§ fpater ^inii^&wißn, ba^ er bor

ein frembeg ©erid^t gelaben tpirb: „^er fid^ bor ein ©erid^t öer-

binbet, bleibt berbunben."

S)ag 6prid^lDort „^o ber W,ann *jRed^t forbert, foll er '^cd)t nel^-

nten" hcf^anbzU btn (5eridf)tgftanb ber SOJiberflage. 3)amit f)at e2

folgenbe ^etoanbtnig: ^at ein ^ferbe^dnbler in ^reglau einem ©utg«

befi^er im £üneburgifd^en ein "iReitpferb berfauft unb !lagt in (SeUe

btn *5Reftfaufpreig ein, fo fann ber Käufer fraft beg ©erid^tgftanbeg

ber 9[Diberf(age bort audt) ben ^auf anfed^ten, loenn er etiDa be*

l&auptet, er fei über ba^ ^Iter unb bie ^bfunft beS Siereg argliftig

getdufd^t loorben.

(SolDol&l nad^ btn inneren ftaatltd^en ©efe^en toie nad^ ben (Brunb»

fd^en beg Söölferred&tg erftredft fid& bie ©erid^tgbarfeit eineg 6taatg

in ber 'iRegel nur auf (Ereigniffe, bie dm ^esießung $u feinem

Staatsgebiete l^ahen ober Don einem ©taatgange^örigen begangen

toorben finb. Slöirb ein 5)eutf,d^er In "iparig Oon einem bort too^nen*»

ben gransofen ermorbet, fo fann gegen ben Jr^tisofen nur in granf«

reid^, nid^t in ©eutfd^Ianb ein ©traföerfal&ren burd^gefül^rt toerben:

„^uger 2anbc^ barf niemanb rid&ten", „Sotoeit ber 6tab 3u ge-

bieten l^at, ift eg ein red^teg ©erid^t" (ber (Btah ift bag Seid^en ber

Qerrfd^ergetoalt) unb „*2Han barf niemanb bor bie 2^ore rufen",

alfo nid^t auger 2anbeg. 3)ie gransofen freilid^ galten fogar 5^riegg«

gerid^te über beutfd&e geeregangeprige, bie fid^ in einem auf beut"

fd^em ©ebiete gelegenen Gefangenenlager angeblid^ gegen fransö-

fifd^e ^riegggefangene oerfe^lt l&aben. Sie „rld^ten alfo auger £an-

beg" gegen jebeg Qerfommen. *225ie man aber fd^on im Altertum

barauf gel&alten l&at, Don feinem *2lid&ter unb im gefe^lid&en

©erid^tgftanb abgeurteilt 3u loerben, 3eigt bie ^ntloort beg ^poftelg

spaulug auf bie ^rage beg ßanbpflegerg S^ftug, ob er fid^ in geru-

falem toolle rieten laffen: „3d^ fte^e bor beg S^aiferg ©ertd^t, ba id&

mid^ rid^ten laffen foll... 3d^ berufe mid& auf ben ^aifer." Hnb

JJeftug fprad^ barauf bie berül^mten ^orte: „^uf ben ^aifer l^aft bu

bxd) berufen, 3um ^aifer follft bu 3ie&en" ^poftelgefd^. 25, 9-12.

9* ^a^ ^erfa^ten

5)a im bürgerlicl)en ^e*tgftreit über ^ein unb 5)ein bom etraf-

gertiTosar über Ceib unb 2eben bon Wc6en entf*ieben U)u
,

S ein beftimmteg ^erfal)ren eingehalten toerben, bamit jebe ^e-

^l g 3U iort fommt. „3)ie ßabung ift ber 6ad)e beginn" unb

;r£abung ,m ^en M<&en bor <^-*t^
^^^^^^^

^bet ber mdger (unb fo auc^ bie
^^^''f^;^'^^^^^^^^

in ©traffac^en) ben Söeflagten oor bag ®end)t, toa^renb Beugen

unb raiJerftdnbige im bürgerlichen ^erfal)ren t)om <Sert*t un-

mUteSfg l^^^^^^ toerben; in neuerer Bett übertrdgt man bie ßabung

TX^^ Umfan'g auf bie <^f^^^^J^^^^
beftimmte 6tunbe angegeben. 3)enn ber 9^td&ter

J
^^* »f^j;^^

für iebermann 3U fprecl)en, bielme^r gilt:

^^'^'^J'^'l^^^^^^

Taben o^ne ben ^licfeter." ^or ©erid)t
^-^^^^^f,^^^;ffjf'^'^

Lrflagte bag le^te -Bort, „^er 3uerft fpricf)t, tft ber

f
^^ö^^' f^^

leflagL gebührt all3eit bag le^te SO^ort"^

;^^Lf:/,rtoSS
einer <aöare berflagt ober eineg ^ergel)eng befcl,ulbigt tft, toirb rege

i"^aI?rSri«ae ber go^epriefter «nb «ttefte« getan F,at

Sie Jlngl ift Der «ic&tet nid,t ge&lnbert, a«8 bem ©<^»«'9^" '*"

SS e ,u ieben 3a im bürgerll^en ©tteltbetfa^ren Ici)retbt fogar

2 S el bTr ba6 e«n.eigen auf bie ^lagbe^auptungen fo a^e.

ehen Sen föl tieLn fie al3 richtig angegeben «würben: J^er

\tZTZw'^^rn. ift freiU<^ noc, ni«t gefagt bc^ ber J.c^ter

fur^;trr.rb;etÄ.:s

eine entfd,äbig„«g bon 5000 «^. für ben S« »

f^^^jj"^^^^^
hnß bie einaebung ber e^e unterbleibe, fo Statte ber Äicoter }'"'''

bSe ieS ««gen beim Lsbleiben be8 gefragten a(g r.^t^ an-

imen ®lei«moI,I barf er ben fänmigen
«.f

«^^t^« "'*
it

bem Strag auf Ba^l«"^ ^er 5000 «^. »erurte.ten. «.exl ta^ SBer-

!il
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fpred^cn einer 6trafe für einen foid&en Sali md) § 1297 ^bf. 2^®^.
nid^tig ift.

3m 6trafpro3e6 gilt ba§ ©d^toeigen nid&t fraft gefe^lid^er *33or«

fc&rift alg Oeftdnbnig. 3)a inbeg nid&t geftanbige ^ngeflagte im all-

gemeinen el^er lügen alg fd^toeigen, l&at ber ^iRid^ter meift guten

©runb, einem fd^toeigenben ^ngeflagten gegenüber borfid^tig 3u

fein; l^inter bem 6d&tDeigen fterft oft cttjoa^, mag ber ^ngeflagte

nid^t an^ S^ageglid^t fommen laffen toill. (£g ift 3. 58. gan3 gut mög«
lid&, baß jemanb alg ndd^tlic^er ^xeb angeklagt toirb, tDeil man i^n

aug bem gaufe l&at toeggel^en fe^en, in bem geftoglen toorben ift.

(£r fd^löeigt aber über bie Söefd^ulbigung, toeil er burd^ iBefenntnig

beS toa^ren ©ad^öerl&altg eine S^au blogftellen mü^te, bie er ndd^t«

lid&er ^eile befud&t l^at. 3)a]&er mug im ©trafberfal^ren ber ^ad^toeig

ber 6d&ulb, fei eg burd^ 3^^Q^^* f^t eg burd^ S'mQtvahbvMe ober

burd^ fonftige ^n3eid&en geführt toerben. 2)er ©a^: „3)u fommft ober

nid^t, bag '^cd)t gel^t feinen (Sang" gilt I&eut3utage nur für bag Soor-

t>tv^af)ven. 3)enn eine gauptberl^anblung fann nad^ beutfd^em SRed^te,

tt)ie ö)ir fd&on gel^ört l^aben, in ^btoefenl^eit beg angeklagten regel-

mäßig nid^t abgel^alten toerben.

10. ^etoetg im angemetnen. 3^wö^k ««^ UtJunb^n

S>ie 'iötenfd^en ge^en nid^t immer mit ber "Jlöal^rl&eit um, toeber im
SUlltaggleben nod& hex (Berid^t. ^ud& beim Söerl^ör gefu bor bem
gol^epriefter loirb bon falfd&en Beugen berid^tet, (£0. 'mattl^. 26, 60 f.

gu allen Seiten finb SQXenfd^en unfd^ulbig berurteilt toorben, loeil

anbere betougt ober aug "j^ad^laffigfeit ober bielleid&t aud^ in fd^ulb-

lofem guten Glauben untoa^re ^ugfagen gemad^t l^aben. 3>a]&er barf

ber '^Rid&ter bag, loag il^m bie StveiUnbcn unb aud) bie 3^wgen

fagen, nid^t o^nt toeitereg für loal^r l^alten: „Ungeloiffe ©efd^id^te

glaubt man nid&t**, „Söel&aupten ift nid^t betoeifen", „3m S^riege toirb

Diel gelogen**. 3ft eg bod^ ben (BtvciUnben unb erft red^t ben ^n-
geflagten bielfad^ gar nid^t barum 3u tun, ba^ ber toa&re ©ad&-

berl&alt rid^tig aufgefldrt toirb. (Sie toollen bielmel&r btn ^sRid&ter

mand^mal gerabe3u berloirren, loeil fie loiffen, bag fid& ein getoiffen-

l^after 'iRid&ter 3U einer 'iöerurteilung nur entfd^liegt, loenn er fid^ eine

flare ^iöorftellung bon bem 'öorgang l^at bilben fönnen. (gelingt il^m

s.a ..t^f fn fann er ben ^ngeflagten nic&t für überfü&rt anfe^en

unb «^^6 t re^p" ^^^^ ^4 ^ar^eit 3u f*affen ift ber 3toecf

Srlli ür ba, bürgerliche unb für bag ^trafbe^^^^^^^

ctöomit aber fann man eine ^e^auptung betoeifen? 3)arauf an -

too^t bag epricl)toort alfo: „m« Beugen unb Urfunben totrb ,eb

S tt gerichtet**: „^ugenfd)ein ift ber befte aller Beugen'* unb „®er

S ber Beug; ber ^a^r^eit". ^ag finb au« no« ^eute bte ^aupt-

e Sr e: „JemSdger gebührt ber ^^-t^^-^
>f^^^^^^^^^

„^ug eg betoeifen". treibt iemanb ein t>errater f^eg ^
^ Ĵ^-Jj^^

er einen leic^tfinnigen ßebengtoanbel, ^f"fJT^^! Z,M^
^tn3el6eiten auf, o^ne ba^ man 3unad)ft noc^

''^^'^XZ^
nad)toeifen fann. ^r fommt ing ®erebe, an bem 0^

el^ag m^r^g

ift: „®emein l>aut ma«t einen Slecfen**, „©emem ®^i^^^
^
"/f^^^^

Lni leer** (£g ift nic^t gar o^ne, toag gert gebermann fagt
,
,,^0

rÄÄ UVuer fein**, „(Eg ^eigt feine .u^
^^^^^^^^^^

fie Ue benn ein eterncf)en**, „®emein ©eruc^t tft feiten gan3 er

logen**.

„©erü(f)t ift eine «pfeife,

2)ie ^rgtDobn, (£tferfud)t, Vermutung btaft,

Unb öon fo leidstem griffe, ba^ fogar

3>ag Xlngebcucr mit sabtlofcn köpfen,

3)ie immer ftrcit'ge toanbctbarc ^Henge,

^'%S^;:J:XoU, 3« ^5„i, ^.innc^ V.. 2. Seil.)

91«* bem beutt<^en 0pticf,l»ott i{t nlcF,t entgangen, &«& ^«^ ®«-

rr.rin übertreibt: „®a8 ©erüc^t ift immer größer al8 bte TOa^r-

T^'Z^t rn^ai bloSe ^mt nm sum ^e.eife ««8. mm.

befteng mu6 nol eine beftimmte ^uSfage baju fcmmen: „fitn

r^^uae ift aenuq mit einem böfen ©erüc^t.
*

. -, ^.

'7m üiriTugenügte bem noc^ «nent.i.ette« «e«te e n Beuge

allein niit Sffiir Jagen ja a«c^: „«ier klugen fe^en me^r aI8 3»et.

S a?elnTrUt'bienei<^t ni«t ben richtigen

«j;«^-^^"- fJ
'.

llAen SOorgang ber 0a«e. «leltei^t fann er i^n «"«^ "'<^ ^
'

X> ^enn er ein fd,Iec^te8 ®eba«tni8 ^at, ober mc&t rid,t.g
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tDtebcrgeben, )a)enn er ungcfc^ult unb ungelDanbt ift. 2>a3u toav bie

©cclenfunbe ber aug bem 'öolfe ftammcnben unb nid&t beruflid^

Dorgebilbcten 'jRid^ter noci& ntd^t fo entiptdelt, um bei ben etnselnen

3eugen unterfd^etben 3u fönnen, ob fie (S>lauhtn berbienen ober

nid^t. 3)ag ©erid&t foKte fid& ba^er nad^ allgemeinen Regeln rid^ten,

nid^t nad& bem Sinbrudf, t>en ber einselne 3euge mad^te. 3)ie 3«tt

loar nod& nid^t reif für htn Orunbfa^ ber „freien SBetoeigkoürbigung**,

ber unfer je^igeg ©erid^tgberfal^ren, fotool&l bag bürgerlid^e toie ba^

©trafberfal^ren, bel&errfd&t. 3)a^er l^ieg eS: „(£in 3^"9^ — U^ ^tein

3euge", „(Sin 3euge — ift einauge", „(Eine 8 ^anneg 3eugnig

taugt nid&t, mt> loar' eg ein ^ifd&of", „(Sine (Stimme ift.fobiel toie

feine, unb loar eg ein gefd^ioorener "SRid^ter". 5>agegen glaubte man

in ^nle^nung an 5. ^ofe 19, 15 unb '^Hatt^. 18, 16; „3)urd^ stueier

3eugen *2Ilunb — loirb allertodrtg bie "ilBal^rl^eit funb", unb „^enn

einer 3eugmg gibt, ber ift loie feiner, stoei toie sel^n**. "^llg man

fidf) beg ^iberfpruc^g betougt toarb, einem gar nic^t 3u glauben,

Stoeien aber toie sel^n, fagte man: „(Ein 3zuqc mad^t einigen "^Se*

toeig", aber feinen bollftdnbigen, bielmel&r: „3n s^eier ober breier

3eugnig liegt alle ^a^rl^eit". geute säl^lt ber gute "iRid&ter bie Stim-

men nid&t me^r, fonbern er lodgt fie. ^r fann fid^ bon einem Qtugtn

allein, ben er für toa^rl&eitgliebenb unb faltig 3u einer guten 53eob*

ad^tung ^dlt, überseugen laffen unb tann bag 3eugnig bon 3e]&n ber-

toerfen, bie er für unglaubtoürbtg l^dlt. Unb er l^at 3u fold&em ^ig*

trauen nid^t feiten ^nlag. ^tnn oft loirb ber Söerfud^ gemad&t, bie

iUugfage bon 3^wgen in ber einen ober anberen "iRid^tung 3U be*

einfluffen. "iHid^t alle 3eugen finb aber ftarf genug, unlauteren ^in«

toirfungen ben gebotenen Slöiberftanb entgegen 3u fe^en.

S)ag 'Jled^t mugte fid& allmd^lid^ aud^ flar toerben, loer überl&aupt

3euge fein fönne, unb traf auf ®runb altgemeiner ßebengerfal^rung

SBeftimmungen barüber, toie l^od^ ober toie gering ber ^ert beg

3eugniffeg eingefdf)d§t toerben folle. QatU man fd^on frül&er erfannt,

ba^ jemanb nid^t 3ugleid^ Mdger unb 9^id^ter fein fönne, fo fa6

man mit ber 3eit ein, ba^ man au<^ nid^t 3ugleid^ ^Idger unb 3^"9^

fein fönne, toeil ber ^Idger bie <Baii)e buvd) feine ^Brille anfielet unb

bon bem *2Öunfd& geleitet loirb, ein i^m günftigeg Urteil 3u erlangen,

ber 3euge aber bie reine 'JÖa&rl&eit fagen foll, feinem 3uliebe unb

feinem 3uleib. 3)al&er l^eigt eg: „(Selbft fann ber ^Idger fein 3euge

fein", „^iemanb fann bon fid& felbft 3eugen". 3)ag ift für ben "^Jer-

lefeten freilich fc^Umm, toenn er bon einem anberen unter mer^ugen

befÄ^ korben ift. ^ine getoiffe 9 Ife bagegen

Sl unbfaö b r f^
^etoeigtoürbigung. 5)enn eg fann ftc^ ber

.

Kter aug bU Vortrag beg mdgerg unb ber ^ttoort beg Jeflag.

Sn t aud) o^ne bafe 3eugen ben Vorfall beobac&tet unb barube

augg agt ?aben, ein ^ilb babon machen, toer 9led)t ober Hnre«t

h^ namentlid) bann, toenn er ein ^enf«enfenner ift unb toenn

beibeTie pe?fönlid, bor i^m erfc^einen. ^ber in früheren 3eiten

muffen Darren ^eieigregeln fonnten fol«e ^er^dltnifje bemjr-

Sten fe^r nachteilig fein, unb fie ^aben -* ^u man*e-^^

^'eranlaffung gegeben, ^efannt ift folgenbeg
^^^^^^^^^^^

Sal)rgaft befommt mit bem ^ä&rmann toegen femer ßangfam et

?ber ulgefc^icflic^feit ödnbel -^f' ^^^"^l^T!^^
bleibt ru^ig unb ertoibert nur: „9ag toerben Sie

^f^J^'l^^^^
anberen ^a&rgdften getoanbt: „^eine ^^'^^^'^^

^^'J^^^^
©arauf gibt ber fcl)lagfertige (Saft auc^ allen anberen eine O^rf ge

St ben horten: „(Eg tut mir leib, 3&nen ,u na^e treten 3u muffen;

eg aefd)ieftt nur, bamit Sie nic^t 3eugen fein fonnen.

I fLte dlerbingg fragli* fein, ob bie -beren
J

rgaf

^itoerle^te feien toie ettoa bei einer gemeinfamen ^^l'^ö^^^^'
ff;

?u Snbig zerleste, ^irflid) ^itt)erle^te fönnen au« l)eute

Lenn fie Ibft a g mdger auftreten, nWmm Beugen fem ^
Ser n Straftaten ergebt aber regelmäßig bie Staatgantoaltfcl)aft

[TZmf^^c.,e. -b bann finb bie ^erle^ten bloß
3^^^^^^^^

merben bereibigt. Sie f^aben bann aber au^ nic^t bie ^e*te beg

Serg;e fönnen ba^er gegen ein Urteil, ^^^^^^^^
^^^'^^^^^^^^

«iTt elb tdnbia ein ^ecl)tgmittel einlegen, ^a^ bon ben ^lüt>et^

"Zn£^^^ Tn ben Mittätern: „.umpane Tonnen nicl)t3eu.

gen
'
3n Ulanb ift man freili« barin nicl)t fo angftlic^ unb be-

benfarbort fann ein Mittäter alg fogenannter „^ron3euge bon

Ifltet^^^^^ toerben, toenn er gegen ^^^ -be.n^^^^^^^^^^^^ a -

kat 5)ag toiberfpric^t unferer ^nfcf)auung bon ®ererf)tigfeit bte

Z^TiSm^ ^tffen toill. ^uc^ ift bo^ re«t frag-

iJ,tbSer, ber b!rc^ feine ^eilna^me am ^-brec^en ae3eigt^^^^^^^

tai er frumme ^ege nic&t f«eut, in feiner Sigenf^aft alg 3euge

nun bie reine ^a\)x\)ext fagen toirb.

3n alter ^eit banb bag (Sefe^ ^tvav ftreng an bie bon 6m aufgei S^^^^^^^ eg toar aber boc^ flug genug, Unterfc^iebe
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jttif^en ben 3e«aen 3U machen: „Sengen finb wrf«leben."Jlber

n>te eä bei geiftig nod) unentmidEelten «ölfern gefd&le^t, ntad&te e8

ble Unterfchlebe tn 3U berallgemeinertet unb unreifer ^Belfe. ©om
«g. ein armer ^Hann fann fein Seuge fein." Sem Schöpfer btefeS

«ffiorteg fcf)a)ebte babef »lellelcfit ein ä^nric^er ®ebante bor tote

©Alller, alg er ble «erfe fc^rleb: „etroaä muß er fein eigen nennen,

ober ber Wen\i, mlrb fengen unb brennen." 2l6er nl«t jeber 3lrme

ttlrb Bon ^Iggunft berse&rt unb ba^er 3U unwahrer 91ugfage ge-

nelat; auA gefuS unb ber ip^ilofop^ SlogeneS rü&mten ftd^ t^rer

2lrmut. e^er »erftänbllc^ aar eS,m, »er nlc^t felbft bor ®erl«t fte&en,

fonbern flcf) burd) anbere bertreten laffen mußte, auc^ ni(^t- Seuge

fem tonnte. S)a&er: „eine grau rann In feinem ©tücfe einen 'mann

übcrseugen", „Waffen unb grauen tonnen nlemanb öetjeugen .

gnon erinnere fl«, ba^ In ber fatelnlfc^en wie In ber beutfc^en Sprache

bag gleite ^ort benu^t tolrb für ble «etunbung bor ©erld^t tote für

ben mänttllc^en Eintel! bei ber gortpftanjung. Smmer^ln tonnten

ble grauen f^on In alter Seit nl^t ganj bon ber gä&lgteit augge-

fc^Ioffen loerben atä Seuge aufsutreten; fo namentlich, ttenn an

lf)nen Ingge^ielm ein 6lttll4itelt8berbre(f)en begangen toorben ober

ein erelgnlg eingetreten toar, bei bem regelmäßig eine grau, aber

fein "mann be^ilfll« mar. 5)arum mußte man fle al8 Seugm »entg-

ftenS befc^ränlt sutaffen. So ^leß e8 benn: „«eine grau fann me^r

beseugen al8 ?tot3u«t unb S^e" unb „©eburt unb S^e tonnen

grauen beseugen". 9luf ble allgemeine ©ntredfitung ber guben tm

gnittetalter Ift baS ^ort jurüctsufü&ren: „Kelneg 3uben Slb ge^t

über einen e^tlftenmenfcfien." Sur «orfldfit gegenüber bem Seug-

nl8 Bon ^erfonen, ble Bon einem anberen abhängig finb unb feine

Pu8llcf)e (Semelnfc^aft teilen, ma^nt ba8 ^Cort: „^e8 «rot ii)

eff, be8 fileb Id^ fing'."

einen bered&tlgten Unterfdfileb madfite man loelter jiBifd&en Seu»

gen ble ba8 3U «etunbenbe felbft mit mugen Bja&rgenommen Ratten,

unb folc^en, benen bloß baBon er3ä&It »orben war: „ein 9lugen-

jeuge gilt me^r al8 3e&n O^renseugen", „3)te klugen glauben m
felbft ble O^ren anberen Seuten", „görenfagen Ift &alb gelogen ;

bafter „Seuge Bom Qörenfagen gl« Im «ec^te nlc^t." Sine getolffe

ilberf*äöung be8 ©e&en8 liegt freiließ In bem TOorte: „^a8 ble

klugen fe^en, betrügt ba8 §er3 nlc^t." ^Dlr tBlffen foioo&l au8 ben

Sßorftellungen Bon Sauberlünftlern 0)le au8 ben neueren aiffen-
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Kfaftlicben Söerfuc^en, wie lelcl,t ani) baS ^uge felbft be8 gemlffen-

tX «en getkufcöt .erben fann.

^«<f
?-['

^;J'-
-

Sugenbette 8, fo »oertBoU unb Blelfad, unentbe^rll« er x%bo^

S f
e^änga an: ble erlnnerung an einen ^-^-^ bfM"f »-

®eba*tnl8 be8 Wenfclien babuxi,, baß Immer neue embrude auf

Se eele mlrlen. Kelter aber: rafd, tritt ber Sob ben ^enf^^u^

SIblr b e Worte, ble ben mngel funbtun unb bte 3««» SeU a«^

ben48:eTanb;„ten: „^ergeffen^eit ift ^te ^""« ^jl^,;;
^

,1

Seugen tonnen bergeffen. aber ganbfefte nt<^t
,

"®J
'

"f '

J'

;;„ .^enn ble Seugen fterben, finb Briefe
^-^^^^^lf..^^fJlZ

ber sät ber ^orjug ber Hrtunbe Bor bem Seugen. ««^o «ft e8 3« b r

«^hon bah manAe «ecbtSorbnungen ben SeugenbeüietS befd&ranfen.

Salbt eter;?utf;e8Sprid,»ort: „S)le 6a<f,fen bulben fei« Seug-

S."So laßtZ fra„35flf*e ^e«t t>e« 3eugenbeB,e. n«. für

9illtaa8lacben 3U über ble man nl«t8 auf3ufcf)reiben pflegt. 3n

Tr ße niad, n'aber Ift ber «etoelä nl<f,t burc^ 3e«gen fonbern

burAUrtunben 3« führen: „«riefe finb beffer aI8 Seugen." Statur

Stft auX tBleber ein großer Unterfcf,leb 3">lf*en Urfunben. ga

Ubbß ein seil allein gefdirlebe«, fo U>erbe„ He «.etft nur b^^U

Lan geS&nt. eine Sfeltlg aufgenommene Urfunbe Im al gerne -

nen LrTum ^ad,teU be8 6<f.relber8, nlc^t aber 3«m ^«ct,te.l bcS

b«8 einsclnen ab. S)a^er fagt baS eprtdjtDort. „iv 1

1„ l,ren «ü*ern ^aben. foll man ni^t 3-3
g^f^^^^^^^

m ber Sat fachgemäß, forbert aber i"'j;''^J^'2j';"^

c8 benn nun gar feine Urfunben, auf ble ft<^ f"®"'''^" "",,,„=»

toie b e ®efamtl,eit Berlaffen fann? Um ba8
^^^-^fl^mtl

r« filmen urfunben 3U befrlebigen, finb im
^^^l^^^^^H^Z

"onen mit öffentlld)em ©lanben au8geftattet, unb tf»re Urfunben
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begrüuben, wenn fie in ber Dorgefd&riebenen Jorm aufgenommen

iDorben ftnb, t)olUn ^etoeiS beg Don i^nen befunbeten Söorgangg.

e>o ift eg 3. "iö., tDznn ein ^otar eine Hrfunbe über ein bor i^m er*

ftärteg «^Red^tggefd^äft (§augfauf, le^ter <2Biire ufto.) aufnimmt. 3n

früherer Seit tourben mid^tige (£rfrdrungen oft bor berfammelter

(Semeinbe abgegeben unb ing <iRatgbuc6 aufgenommen; ba^er leitete

ficö ber 6a^ ^er: „llberg etabtbuc^ ge&t fein Beugnig." 3)iefe6tabt»

büd^er finb übrigeng eine ber Quelten, aug btmn unfer neuseitigeg

©runbbud^ entftanben ift. 3)iefeg bient ba^u, in jebermann erkenn-

barer 935eife feftsufteHen, toer (Eigentümer einer ßiegenfd^aft ift, unb

toem baran ein (grunbpfanbred^t (§t)pot5ef) ober ein anbereg bing»

lid^eg 9^ed^t toie Wof}nved)t, llberfa&rtgred^t unb bergleid^en 3«-

fte&t.

11. &b unb ^otteöurtcH

Beugen, Urfunben unb ^ugenfd&etn finb 3ö>ar bie loid&tigften ^e-

toeigmittel, aber fie reid^en nid^t aug, toenn ein W^ovb auf einfamer

§eibe begangen loorben ift ober toenn ein 6treit cnt\Uf}t über bag,

toag 3tt)ifd)en 3toei unter bier "klugen münblid& auggemad^t toorben ift.

§eute finb in ber (Strafredj)tgpflege bebeutfame ^ilfen 3ur (Srforfd^ung

beg S:atbeftanbg bie Sid^tbilbaufna^me beg S:atortg unb ber ßeid&e,

bie d^emifd^e Unterfud^ung \)on ^ölutflerfen an ber "^IBaffe ober an ben

Treibern beg Söerbdd&tigen, bie 'iprüfung ber am Satorte gefunbenen

gingerabbrüdfe ufto. 5)ag fannte man alleg in früheren Betten nic^t.

Slöo aber ber menfd&lidf)e Söerftanb aufhörte, l^alf nad^ allgemeinem

Glauben ®ott felbft aug: „3)ie ©d^ulb loeig niemanb alg ®ott, ber

fd^eibet fie an&) $u ^td)V\ „935o man bie -^Ba^r^eit mit ^c<i)t nid&t

finben fann, muß man fie a^nben mit ©ottegurteil", „®ott rid^tet,

toenn niemanb fprid^t". Sd^t germanifd^ toar nun bie ^einung^, bag

ein Bü>eifampf 3iDifd&en bem ^nfiager unb bem "iHngerragten ^Red^t

unb Hnred^t an btn S^ag bringe, toeil ®ott bem Xlnfd^ulbigen beiftel^e:

„^ampf ift ber ©ottegurteile eineg'* unb „"^Ber ben 6ieg behalt, ber

^at red^t". ©0 fdmpft ßo^engrin für bie beg ^rubermorbg befd^ul«

bigte (£Ifa bon Trabant unb bringt burd^ 58efiegung beg ^nfldgerg

Selramunb il^re Hnfdf)ulb an ben ^aQ. "mit ber Seit mußte man

aber bod^ erfennen, bag fid& bie ^enfd^en biefe SöorfteUung felbft

3ured^t gemad^t Ratten; nid&t anberg alg in anberen Mmpfen tnU

|d,ieb ben Sieg ni«t b«8 grögere «cc^t, fonbem ^^^^'o^^'f^'
ober Cift. 2)cr 3»elfel an bem ©taube«, t>a% b«r<f, ben S^caampf

übe iUt unb unrecht entfc^ieben toerbe. Hingt mn^m au8

ZI emr^ovu: „®ott !,i(ft bem etärtften." mc^bem aber ber

SuS etd,en mr, mußte aiimm au^ «e Sinri^tung fei t

fdlen unb lebte nur nod, bei einjelnen Stänben fort, mo ber Bmy.

fampf 3ur (£ntfrf)eibung öon (£f,renf)änbeln meiter geübt tturbe b,8

'"sr'bUfe^^'i'a^men ge^rt bann nocf, ber ^arteieib. S)er bon i^m

qeltenbe 6a^: ,3)er Sib allein ift ©otteSurteil" f,at einen boppel-

e?® unb. Slan glaubte nämli*, M^ ®ott felbft ^en «bv^e«

beftrafe« u,erbe: „Sott rietet ben Sib." ^or allem <*6er: »ag m
ber ©treitteile bor ®ericf)t bef(^moren ^atte, baS mußte ber "Ktc^ter

al2 toatir anfet,en unb barnacf, feinen Spruch fällen, aud, ioenn et

; n be m rleit beg Sefc^ioorenen innerli« «'«'
"^«f^^T^

3)er ^arteieib ift ba&er auc^ ^eute no« fein «etoe.Smtttel, ba8 ben

9^id,ter 3u «berjeugen F,atte, fonbem ein «^»«'f^f«^'*"
""

f"
etdle eines »oir«id,en «etoeifeS tritt. Neffen ift i*<^

«»*^f^ ie
ttort be«,«6t gebeten, »ie fi« au8 folgenbem «9'6t: ,Jo berJBe.

meiS abgejt, geF,en bie Sibe ju" unb „®a8 man betoeifen fann

bmu<f.t man' nic^t 3U befc^mören". ^ai,. barf au^ f,eu.. au eme«

eib nid,t erfannt »erben, folange anbere «etoe.gmütel, bu emen

erfolg Perfprec^en, angeboten unb nocf, nic^t «f*»»?'];"'';.^".^^

tei ib iDirb 3«l 6t ins gelb gefü&rt unb entfcfteibet f«hegl.<^; bajer

bis auTber 6«rift entlehnte epric^toort: „S)er (Sib ift ein <£nbe alleS

^taf'entbe^rt fann biefer (gib aud, F,eute «o« "j*'
»«^«"^^'»f

, Z e n mbd,en auf ©«abenSerfa^ au8 bem «r«<f,e etneS ^er»

öbniffeS baS ttegen beS befürchteten ^BiberftanbeS ber ?lnge^or.gen

eÄaaen toorben fein foll, fo toirb eS oft fraglid, fem. ob etn

S SieM«aft oorgelegen ^atte, ober ob bie '«"f"^*
®!^j^^S

ber (£6e berfprod,en toar. «ielleii,t fönnen a„8 emem ««eftoe«^

Ober aus getoec^felten (Befc^enfen 6c^l«ffe ^^'^^^^^^^ ^et
»irb bie Streitfrage nur bon einem ber angeblich Verlobten 3uber-

S ig beantmortet »erben tonnen. Siefe finb aber Kläger unb
Je-

tlagter unb tonnen ba&er nid,t alS Seugen bernommen »erben.

Se flagenbe «raut toirb ba^er ben i^r obliegenben «e»e.8 nur ba.

S Ären tonnen, bag fie bem untreuen Sieb^aber ben Stb bar.
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über 3ufdS)iebt. 3)iefer |>at bann stoei <möglid)feiten: er fann enttoeber

befc|)ö)ören, ha^ in Slöa&r&eit fein Söerlöbnig beftanben fiabe, ober

er fann btn (£tb „surücffc^ieben". 5>ag bebeutet: 3)er in erfter ßinie

©c|)ü)urbered)tigte erflart, nic^t felbft fd)U)ören 3u toollen unb bieg

bem anbern S:eil 3u überlaffen, ber über bcn ©treitpunft gerabe fo

gut unterricf)tet ift. ^eift aber tuirb ber (£ib angenommen; bie Par-

teien fdmpfen gerabesu um t>en (£ib, toie loenn eg ein „^lüben-

graben" mare 3u fc^toören. 3n «^öabr^eit aber fann boc^ ]^öcf)fteng

einer mit gutem Oetoiffen fc&toören. ^g liegt cUn eine große Söer-

fucfiung barin, bag Unterliegen in einem 'Pro3e[fe burc^ bcn (£ib, btn

man felbft fc^toören barf, Don fi$ ab3Uti)enben. '^Han l&at bcil^er fc^on

balb bamit geredfinet, bag ber (£ib fo toenig loie ber Btoeifampf einen

gered)ten ^uggang beg 6treitg berbürge. „^ommt ber 3)ieb 3um

(Eibe unb ber ^olf 3ur §eibe -, fo l^aUn gewonnen beibe." 3)a^er

^at man ben ^eineib, bag ift btn tDiffentlid^ falfc?)en ^arteieib,

mit fd&toeren ©trafen bebro^t. 5m ©trafberfajiren aber Id&t man ben

<5lngeflagten in neuerer Seit nic^t me^r fd&toören. mber auc^ im

bürgerad)en Söerfa^ren burfte bom «^parteieib ein fparfamerer ®e-

braudf) gemarf)t loerben alg eg bielfad^ gefc^iefit. dx ift mandgjmal ent-

be^rUct), ö)enn ber SHidfiter alle 'möglic^feiten augfdgiöpft, bie fi($

bei bem ©runbfa^ ber freien Söetoeigtoürbigung buvd) bie (Erhebung

ber fonft angetretenen Söetoeife unb burd^ forgfdltige Söead^tung aller

Umftdnbe beg galleg barbieten.

12* Urteil unb ^Dllfttedfung

S)ag gerid^tlid^e Söerfal^ren enbet regelmdfeig mit einem Urteil. 5m

©trafoerfal^ren loirb ber ^ngeflagte enttoeber berurteilt ober frei-

gefprod)en: „Urteil binbet unb löft'S - „^lle ^eflagten ^enft man

niclit."

5)ag ©efeö ftellt über bie 9^ed)tg&anblungen unb ^^ed&tgoer^alt-

niffe, toie ^auf , (S^e, bie ^eerbung eineg ^erftorbenen ufto. meift nur

allgemein leitenbe ©runbfd^e auf unb fann ficft nic&t flügelnb in

(£in3eri)eiten ergeben, eie richtig 3U erfennen unb unter bie gefe^-

lic&e g^egel ein3urei^en, ift (Sac^ie ber ©eric^te. ^ie bieg im einen

5an gefd&e^en ift, foll eg aud) in bertoanbten gefd)eben: „5n gleid)en

eac^en foll man glei^eg 'iRec&t be3eugen." ^abcn 3. ^. iunse

^urfcf)en gemeinfam gefto&len unb ^at man bie 3uerft entlarvten nac6

i^rer geiftigen unb fittlii^en (£ntü)icflung für fd&ig gehalten, bag

Ungefe^lid&e i?)rer S:at ein3ufe^en (§ 3 beg gugenbgeric&tggefe^eg),

fo mufe bei bzn fpdter ermittelten berfelbe «mafeftab für bie Be-

urteilung ber 'Jleife angelegt toerben; jebenfallg bürfen nidfyt 'iRücf-

fic^ten auf bie ©teHung unb auf bie politifc^e Bug^&örigfeit ber

(Eltern unb bergleic&en bei ber Beantioortung ber 3u prüfenben

fragen mitfpielen.

m^ ein forgfdltiger 9^irf)ter fann fic& in ber (Entfcfteibung eineS

etreitg vergreifen, enttoeber bei ber Seftftellung beg tatfdc^licfien

Söorgangg ober bei ber ^nioenbung beg ©efe^eg auf btn Söorgang.

S)a^er muß man ben Beteiligten bie ^ögli^feit geben, ein Urteil

nocftmalg prüfen 3U laffen. 3)ag gefc&ie&t burc^ ein ^ö^ereg ®erid)t,

bag befugt ift, bag angegriffene Urteil enttoeber 3U beftdtigen, ober

ab3udnbern ober gan3 auf3utieben. 3)arüber fagt bag beutf^e ©pric^-

iDort: „Bon toelc^i p^erer Qanb bag ®eri«t ift, an bag fann man

fein Urteil 3ie&en" unb ^wax „Bom 3)orfgerid[)t 3um ©tabtgeric^t,

bom ©tabtgerid)t 3um §ofgeric&t, 00m §ofgeric&t 3um Hammer-

gerieft.** 3n biefem Berlangen, bie ©ad^e immer loieber an ein

pi)ereg (beriefet toeiter 3ie!)en 3u fönnen, offenbart fic& übrigeng ber

gang beg 3)eutf(f)en 3ur ^ed)tl&aberei.

S)a in Urteilen oft über 2tbtn unb ^rei^ett elneg ^enfd&en ent-

f^ieben loirb, ift eg loo^l begreiflich, bai \xd) bag B3ort bilbete: „3)ag

©c^af mu6 beg girten Urteil fürcbten.*' 5n gefitteten etaaten ift man

jeboc?! gegen grobe ^igbrduclie ^inreicftenb gefiebert. B)ie toir fc^on

gel)ört Ifahtn, muß jeber ^ngeflagte gelaben loerben unb (Gelegen-

heit ^ahcn, m 3U oerantioorten: „Hein Urteil fd&abet jemanb, bag

man über einen Ungelabenen finbet." ^ud) fann jebermann ber-

langen, oon bem ^lic^ter abgeurteilt 3u »erben, ber bom ®efe^ über

i^n gefegt ift. Jreilic^ gibt eg auc§ l&ier manc^imal <5Rücffdlle in bie

Buftdnbe rotier Seiten. ©0 loollte ber ^einbbunb über bie beutfc^en

geerfü^rer einen ©erid^tg^of entfc^eiben laffen, ber aug lauter J^itt-

ben 3ufammengefe^t geioefen todre. Bon folc^ien «tUngna^men abge-

fe^en aber gilt 6eute toie frü?ier bag B5ort: „3)ag Urteil binbet nic^t,

gibt eg ber xtd^U mii)tex nic?)t." ^g ift ein un^ieilbarer ^e^^er, toenn

bag ©eric^t nid&t borfc^riftgmdgig befe^t toar. 5rül)er fc^on (©. im
l^aUn toir geprt, bafe niemanb toegen berfetben ©ad^ie 3tt)eimal ver-

urteilt loerben barf. 3)er ©d)u^ gegen ftaatlic^e 935infür ge?)t aber

13 ©titUer, S)a« SRcc^t
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„0* »elter. 9lucf) «.er einmal rcc^tgträfttg freigefl^toc^en tt>or.

bcn tft barf grunbfäl3li* wegen betjelben ©ac^e nic^t no(^ etnmal

6or ©e'tic^t geftellt «.etben. Welme^r gilt: „9:iemanb tann in emer

6a(f)c smeimal antworten" unb „TOo elnntar gerietet »irb, tft bar-

nach immer geri(f)tet."

Weil gegen bic meiften Urteile ein «ec^tSniittel möglt« »or unb

«in bö&erer «id,ter angerufen tperben !onnte, fo tDar ber Stoger

regelmägig außerftanbe, ein Urteil fofort 3U «''"f*«'^^"-
"^f^J,

e2 ertaijen mar. ©arauf UiW fid) ber 6prucf,: „3)er KkgeMo«

„idit glei* mit einem 6acfe fommen." ®ie ^öglichfeit, bur<^ 2ln.

rufung beg P&eren 9licf,ter8 3un«d,ft bie SoUftrectung abjuwenben.

füjrt allerbingä be« Sc^ulbner in bie ^erfud,ung, bur« emlegung

eine? Rechtsmittels bie Erfüllung (einer ©c^ulb auf unbefttmmte Bett

hinauSjufchieben. 2)ie|er ©efa^r hat man baburch einigermaßen ab-

geholfen, baß auch bie Urteile ber unteren ©erichte für borlaufig

rollfmcrbar ertlärt werben fonnten. 6ie lönne« alfo e.nftwexlen

im Stoangswege burchgeführt werben; hebt fie aber bog hö^ete ®e.

ticht auf, fo Wirb alleS wieber rücfgängig gemacht. ®«n
f
»«" *«'

fannten (Segenfa^ swifchen ber g^echtSlage unb ihrer wirtfchafth^en

S>urchführbarteit behanbelt ber ©atj: „®aS g^e(i)t t««" ™"f
J"

mehr Wingen «18 er hat." ®S fann j. «. ein 9lrbeiter burch e.nfa^e

Sahrläifig!eit im «ergbau ober in ber 3abr« ben Sob ober bte Sr.

trbSunfähigleit i,on Mitarbeitern herbeiführen;
*f

.9'*;*«
«"

glücf tann ihm auch in ben ©tunben ber (Erholung beim guPall.

Lei ober beim SRuberfport gegenüber feinen Kameraben suftoßen.

er Wirb bann ihnen unb ihren Hinterbliebenen unter Umftanben tn

einem Umfang haftbar, ta^ er auch bei gutem ^iHen feine ^^er.

Pflichtungen nic^t gans erfüllen fann. m em folcher ©chulbner

! eneS Vermögen, fo tonnen feine ©laubiger burci, ^än^^
"f

fjkrfteigerung barauS Sefriebigung fuchen, fowett mcht baS ©efet}

einselne SOermögenSftücte »on ber ^fänbung auSfchlie&t (ben foge.

nannten „^totbebarf"). 3)ie ©laubiger tonnen aber nicht bloß auf

baS gegenwärtige «ermögen greifen, fonbern auch auf ben tunf igen

«erbienft im ^ege ber Cohn» unb ©ehaltSpfänbung. ®iefe Surforg

für bie ©laubiger birgt aber bie fchwere ©efahr in f.ch, i><^b »er

©chulbner bie ßuft 3ur 9lrbeit berliert. Weil bereu f'«f»f^
"'f

mehr ihm unb feiner Familie sugute fommen fonbern im «Kfent-

liehen nur feinen ©laubigem. eS ift baher wohl begreiflich, ba& ein

Keicf) unb Sönber
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,0 bebrangter ©chulbner auf Jebe «3eife bie . n n em aewRe

Sronfchaft »erfeljenbe Cage bon fich abwenben will, ©m ^fS ^ &er,

farerm t feinem Arbeitgeber vereinbart, eS folle ihm perfonlieh nur

e*n Sorn biS 3ur §öhe ber «fanbfreiheit gewährt, fein etwaiget

höherer SDerbienft aber feiner grau i,erfprochen unb sesahlt »er&en.

S ireinbarling, bie eine Berechtigung hat. '«^er auch -Prau^

Serben tann, ift biel betämpft worben. ®a8 beutfche «eichSg rtch

Tb« hat fie für unentbehrlich gehalten, alS red,tSwirtfam anertannt

unb jwingt fo einen ©chulbner ju nicht mehr alS er hat.

rcc^t, 53ßtfei:< unb Äircfcenucbt

1. «ei(ö unb fiänber

Sin tief religiöfer 3«3 beherrfchte baS Mittelalter «^r ^brang

taS ganje Ceben unb fo auch bog «echt, unb em ^«äflufe Pon

ihm ift bie mnfchauung, t>cii ©taat unb mrche,
l^'^' ^^\f^^l

uTammengehö en unb aufeinanber angewiefen finb.

J^»':".^"^

"

h?! ©Brichwörter
• Alle ©ewalt fommt Bon ©Ott" unb „«ein ©chluffe

lücS tlr^^^^^^ 3m «eiche felbft war ber «treit

211 bem ©anjen unb ben Seilen, äWifchen Kaifer unb ben

©ieShe'öJn lebenbig, unb er blieb eS in ber ganjen beutf^en

SeS e ©»m es 3War: „3)er ©tärtfte ift ber Saifer, er ift aHer

Seren Serr "aber auch: „Seber Surft ift Äaifer in feinem Sanb.

"S hS; ; römifche «eich beutfcher mtion - ^^^ »« ';^«

2tame beS mittelalterlichen beutfchen «eichS - war nach bem Aug.

fterren ber Karolinger ein ^a^lreich geworben. Unb 3t«ar mren

SrüngL alle w Itlichen unb geiftlichen Surften wahlbere^t. t.

eSl r«^er hatten nur noch bie fieben

^«f
'?'-

^J^ £
äu Wählen. 5.abei ift bemertenSwert, t>a^ einer

^^\^^^l^2Tl
ber König «on Böhmen war, ein

'^<^^l''lZlnm£ ta
feeute fchon eine «erfünbigung gegen bie empfmblichteit eer

Sechln 1 1. Sa, ber Böhme, ber

-\^^f ^^^^^SÄ^J
bon gabgburg" bei ber Kaifertrönung ben perlenben TOem fchentte.

ift fogar „ber Kurfürften Obermann".
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JJrül&seittg entiolcfclte fic^ fd)on bcr ®ebanfe, bag ble ßänber nl(f)t

tDie fonftigeg 5öcfi^tum eineg manncg nad) bem S:obe unter ble

<£rben uvUilt »erben follen. 'iUber ber beutfd&e ©eift mar noc^ nid&t

reif für bie Unterfc^eibung $\x>i\dotn öffentlichem unb bürgerlid&em

<Redf)t unb für bie Srfenntnig, ha^ fragen beg öffentrid)en 9leci&t3

toielfa^ anberS be&anbelt werben muffen alg bie beg ^auglid&en

unb bürgerlichen Söerfe^rg. Unb »enn man bieg erfannt ?)atte, fo

tDdre eg boc|) fc&toer getoefen, bie (£rfenntnig ing 2thtn einsufül^ren.

^tnn ein ftar!eg §emmnig mar ber ^igennu^ fürftlid&er Jamilien,

bereu fdmtlic&e <mitglieber am Ddterlic&en ^efi^tum teil?)aben molU

ten. 'man benfe nur an bie unfeligen Seilungen in ben fad^fifd^-

l^ringifc^en 2anbm. §ier ^at erft in ber ^^Tac^frieggseit bag (5efül)l

für bie Schaben ber ^leinftaaterei mieber sufammengebrac^t, mag

ial^rl&unbertelang burcf) erbred&tlic^e (Sinrid^tungen, bie in i^rer ^nt-

micflung Mnter ttn SBebürfniffen ber Seit surüdfblieben, augeinanber

geriffen morben mar. 3)enn ber 6inn bafür, bai 2anh unb ßeute nic^t

mie ein ^cfer in fo Diel S:eile geteilt merben bürfe, alg (Erben Dor«

'^anbtn finb, ift in SDeutfc^lanb erft rec^t fpdt burd&gebrungen. 5>a^er

mürbe borfid[)tigermeife in bie im 19. ga^r^unbert gegebenen Söer-

faffungen ber beutfci^en ßdnber bie ^eftimmung aufgenommen, bag

bie ßdnber unteilbar unb unDerdugerlidE) feien. 3)ie 3uftdnbigfeit

smifd&en 9leici& unb ßdnbern ^at fici& im £aufe ber ga^r^unberte ftdn-

big 3um ^ad&teil beg 9^eic&eg Derfdroben. (S^ebem ^ieß eg 3. ^.: »3>ag

<32}affer ift beg -iReici&eg 6trage." epdter aber riffen bie £dnber bie

go^eit über btn giugöerfe^r an fic^. ^rft in neuefter Seit (bgl. "tUrt.

97 ber saJeimarer Söerfaffung) finb bie bem allgemeinen Söerfe^r

bienenben SlDafferftragen mieber bom «iReid&e übernommen morben;

freilicl) l)<^ben burd& bie ec^mad^ oon Söerfailleg bie ^einbftaaten

me^r in bie Si3ermaltung ber beutfd^en ©tröme l^ineinsureben alg

bag ^z\6) felbft.

*5lud[) unfere ^orfa^ren Ratten \d)on ein ^erftdnbnig für bie red&te

etaatggefinnung: „«Jöo man gemeinen <3Xu%en tut, bient man bem

9^eid&e." 3)ag ©prid^mort marnt beg meiteren bor bem gegenteiligen

gser^alten: „(Sigennu^ ift Serftörer beg gemeinen "iRu^eng" unb

„(£igennu^ - ift böfer «ipu^."

ntUn bcn 2änbevn ^aben fid& im £aufe beg *2Hittelalterg aud& bie

etdbte reid& entmidTelt. 3>er etäbtchunb ber ganfa ^lat gans '^Xorb-

europa be^errfd^t, unb bag 9led&t ber freien unb ganfeftabt i^übedf,
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bag fogenannte lübifc^e 9^ec6t, ift sa^Ireicljen
ff'^J^''''I^^^^^

terüe^en morben. ^ber aucf) bag ^lec^t ber oberbeu fd)en etobte

ftanb in bo^er ^lüte. ©o fonnte im etabtrec^t ber alten beutfJn
etabt etragburg bag ftolse 9a3ort auggefproc&en merben t^r^at

richte nicbt nac^ bem 2anbrecf)te, fonbern nur nac^ ber ^a^rf)eit unb

bem etabtrecSe. ßdnber unb ©tdbte finb ung big^er alg Körper-

fcftaften beg öffentlicl)en ^c^ unb Srdger bon
^^^''ff''^^^^^^

ber ©traf- unb eteuergemalt entgegengetreten. 6te fmb bamhzn

aber auc^ (Eigentümer bon gdufern unb ^cfern unb fc&liegen baruber

i unb ?^acf)tbertrdge af> mie fonftige Eigentümer ^er ab«

^rdger bon ^ecl)ten unb ^flicftten ift, o!)ne ein (Etnselmenfd^ bonÄ unb ^Jsu fein, mirb in ber ^ec^tgle^re l-tWe ^er on

aenannt ^enn einer folc^en ^erfon ein ^lec^t eingeräumt mtrb bag

onTmitTem Sob big ^erecf)tigten erlifc^t, mie ^e^u n
j^^^^^^

an einem ©runbftücfe, ober bie Ballung einer
^^f^l\^t^^^^^

fein natürlic&eg (£nbe ber Berechtigung (§ 1061, B©S8.)^5^ie e Er-

fenntn'g J man in bie ^orte gefaxt: „3)erJ>dnber ^rtotlegten

finb emia" unb „(Eine ®emeinbe fttrbt nid&t."

'

irbefonbere'etellung nahmen i« Mittelalter ble 3«be„ et«.

m«8 retigiöler (£ng^er3lgteit unt, geinbfe.lgfelt ^«auä - beS Unter.

fAlebS ber «äffe mv man ficf) faum bettufet -m
«f

»"« '^"!";

6 e nnb ber Sanb?efte beS angeborenen «ec^t? berau unb tn bte

änbe ber ^erbamntniä jämmerlld, »erführt; bo* finb ite «n8 g ei*

an Jer ©eftalt, unb »ir folten bie ^enW^ett an i&nen ««ten." 5ln

M teÄ enolien fie borf, beg SalferS em: ,.S>ie fben f
nb

S Seines S«e<^te". aUerbing. nlc^t a«g «'«« «-^'^^

'

H*felt. fonbern mel,r aug Sigennutj. ©ie »urben meitfuN unb ijr

äut^ir eine nu^are <Serecf,tfame; benn fte ^u'^'-/"
^

gegen 3in8 »erleiden (ogl. 6. 103) unb au8 ben retd,en ^rtra^" "^«

Lfeg ©etoerbeS fiel für bie 6<f)«^f)erren tnan^ertet ab (£rft im

Life beg 19. 3a&rF)«nbert2 mürben bie guben ben SWe« fotoo^I

rbürgerHc^en iim affent.tc^en ^ec|t bMIig glei«ae|eat; nur

tn ben «anben beg fanonifrf)en ^^m ft«9«nöe o. «®^-
f«"^"*""

no* in § 64 bte S^e 3«)ifcf>en €6rtften «nb ?ttc^tgetauften alfo

ZlZm ^en guben. ^rt. 136 ^bf. 2 ber ^eimaKr
^^^^^^^^^^^^^^^

bagegen befttmmt: „©er ®enu6 bürgertn^er «nb f «f
f""

J/''*"Se fotoie bie 3«Iaffung 3« 8ffentH<i,en Ämtern finb «nabt,angtg

»on bem reltgiöfen «Belenntntg."
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2. ^fltd^ten unb ^cd&te ber etaamümt

«OBtr fprec^en ^eutc meift t>on Staatsbürgern. 5)ie Seit ba-

gegen, in ber bie '5Hec6tgfpric^tDörter entftanben finb, fennt im all-

gemeinen nur hzn Söegrif f Untertan. 3)amalg mar oberfter ©runb«

m- „©e^orfam ift bie ©runbfefte aller Orbnung" unb „935o fein

©e^orfam ift, fann fein 9legiment befte&en." 1lbrtgen§ ift (Be^orfam

gegen bie ®efe^e unb bie Obrigfeit aud& beim freien etaaU eine

Söürgerpflic^t. Wo fie nicf)t erfüllt ü)irb, fann bag etaatgganse nic^t

gebeil)en. 3)em ein3elnen aber toirb ber ©e^orfam namentlich baburc^

erleid)tert, ta^ er bie llberseugung gewinnt, i&m »erbe grunbfa^lidö

nic^t me^r sugemutet, alg Jebem anbtvtn. 3)ag fann man ertragen;

benn „©leid^e ^ürbe brtd^t ntemanb bm <iHücfen."

eine ber erften Witten beg 5)eutfc^en mv t>on je&er bie "^öe^r-

pfltclit. 5>er ©ermane trieb ja bag 933affen?)anbtDerf am liebften.

(£g 6aben ficf) ba^er aud) epric^tDörter gebtlbet, aug bemn fein 3tt)ecf

unb bie bamit öerfnüpften (Befahren ^eraugleuc^ten. 6oü)eit ber

S^rieg nac^ i&nen bie ^efdmpfung "illnbergglaubiger besioecfte, finbet

er in unferem gersen feinen ^iberl&all me&r: „5ür ©otteg 'Oöort

unb 'i^aterlanb - nimmt man mit gug bag ec^tpert 3ur ^anb.'' 5)a«

gegen mag bag «^ort „^ein fd^ärfer ec^mert bmn bag für ^rei^eit

ftreitet", bag fid^ ber fiegegtrunfene Jeinbbunb bei ber millfürlic^en

Buteilung 5)eutfd;er an feinblid&e Staaten nad) bem mfd)lu6 beg

<5Beltfriegg unb bei ber ^ned&tung 3)eutfc6lanbg felbft nid^t Dor 'iHugen

geftellt l,at, aud) in ber Bufunft feine Slöa^ir^eit ertoetfen. 3n einem

2anbc mit allgemeiner ^e^rpflid^t fann für bzn ^all beg ^riegeg

gefagt toerben: „geber muß feine Qaut 3u 'marfte tragen." ^ag

aber im §eere bag ^eifpiel unb Söorbilb beg Söorgefe^ten betoirfen

fann, fagt bag epv\d)tx)oxt: „Jreubiger Hauptmann mad&t freubige

^rieggleute.*^ „Jreubig" ift ^ier aber fo t)tel toie freibig, mutig, geber

freie 5)eutfc&e mar urfprünglic^ loe&rpflid&tig, unb bag ift im ^e«

mugtfein beg beutfc^en Söolfg geblieben. 5)er ^ad&tfprud& bon Söer-

failleg unterfagt freiließ bem 3)eutfdf)en 'iHeic^e bie "58eibe6altung ber

allgemeinen ^e^rpflic^t, bie ber Jeinbbunb menigfteng in feinen

5eftlanbftaaten burd^fü^rt, unb nötigt 3ur galtung eineg ©ölbner«

l^eereg. 5)ag eölbnertoefen ^at allerbingg fd^on einmal 3u beginn

ber '5Xeu3eit geblüht, «namentlid) l^ahtn Mittel« unb Oberbeutfc^e

il)re ^noc^en für frembe mieggfterren ja^r^unbertelang 3u ^arfte

ä>rtu«» K. SO».. *e. 6.M1-M »» "' „ 'ta. ,1"<
9'"

ßanbtage ber alten Bett, bte freutet) niq)i ^
'aJge«einen ^a^len ^«vorgegangen »aren^en.^^^^^^^^^ ^^e

tpllUgung neuer 6teuern ä«'«'"'«*"; ®%'''
"/.f^S ©«tl^mort

umjd)ränften 9errfcf)er8 unb (einer «ate.

3. ©emeinbe« imb ©ctocrberet^t

li.
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Ü

crtDcrbcn: „'^Der fein Bürger ift, foH nld^t beifd^lafen." ^ber nid^t

nur iDer einen gauS^alt begründen toollte, mugte bag örtlid^e

33ürgerrecf)t ertoerben, fonbern aud& toer ein ganbioerf ober einen

Äramlaben eröffnen tDoIIte: „(£rft ^ürgerred^t, bann ^aufmanng*

rcd^t." '2Hit ber (Erteilung beS iBürgerred^tS aber toar man fnauferig.

•ilöer felbft i>a^ 58ürgerrecl&t unb bamit ba8 ©etoerbered^t l^atte unb

fo getDiffermaßen im Q^ttc fag, XDoUte fid^ unbequeme ^eicerber

t)om galfe l^alten. "^lur um ber *iaieiftergti)itü)en unb -töc^ter Tillen,

bie einen fremben ©efellen ^^traten toollten, tourbe mit ber 3eit

aud& ben fo (Einge^eirateten baS 53ürgerred^t berliel&en. ©eloerbe

unb ^mt follen il&rem S^räger ba^ tdgfid&e SBrot berfd^affen. ©ie

geben mand^mal aber aud& ©elegenl^eit, ben Söerbienft auf frummem
^ege su berme^ren. 80 fagte man ben Füllern unb ben 6d^neibern

gerne nad^, bag fie bon bm il^nen 3ur 'töerarbeitung gebrad^ten

Jrüd^ten unb ©toffen betrdd^tUd^e Steile auf bie 6ette 3u fd^affen

toügten. "^^on ben Gramem l&ieg e8 gar: „betrug — ift ber Gramer

^rfer unb *ipflug." ^ud& l&ier seigt ftc^ loieber ber gug, im 6prid&-

loort lieber bie 6d&tDdd^en alg bie S^ugenben ber *22litmenfd^en feft-

3u]&alten.

3m allgemeinen loar man ftols auf fein ganbtoerf: „ganbkoerf

belol^nt feinen *2Keifter", „ganbtoerf l)at golbnen^oben", loobeiman

aber, um bie nid^t feltenen Müßiggänger unb Slöeinfd&ldud^e ansu*

fpornen, ben Bufa^ mad&te: „aber man muß ii^n hi^ 3um (Ellenbogen

fud^en"; alfo nur loer fo tief grdbt, ba^ fein ^rm big 3um Ellenbogen

bebedt loirb, finbet ba^ ®olb im 58oben. 3)ie Jreube an ber "iUrbeit

unb bie 'Jteigung 3um ganbloerf loar nid)t allen angeboren. *inXan

mußte fie immer iDieber burd^ ermunternbe 'iReben neu beleben:

„•JHrbeit fd^impft nid^t** unb „ganbel unb *JlÖanbel muffen getrieben

loerben/* allerbingg unter Sinl&altung ber gefegten ®ren3en.

*225ie ndmlid^ mand^e Söölfer mit il^rem ßanbbereid^e 3ufrteben finb,

kodl^renb anbere einen ftarfen 3)rang 3ur ^ugbel&nung entfalfen, fo

gibt eg aud& im (£in3elleben genügfame Menfd^en unb fold^e, beren

SBetdtigunggbrang feine ©ren3en fennt. 3)amit nun bag eine Qanb"
tt)erf bem anberen nid^t bag SöJaffer abgrabe, l&ielten bie 3ünfte,

bie Bereinigungen ber ganbtoerfer, ftreng barauf, ba^ lebet nur bie

Arbeit berrtd^te, bie feinem ganbtoerf entfprad^. „Slöer Ceber gerbt,

foll nid^t 6d&u&e mad^en'*, „^0 ein 58raul^aug ftel&t, fann fein ^adf-

l&aug ftel^en." 2)iefeg ©prid^toort loirb freilid^ aud& in bem 6inne

gebraucht: »er Met trintt, igt ni«t r>Ul
f{f'^\f';^^^;^ '^^

n.m«n^ eebengetfahtutig auS unb entbehrt eine? te«tUc^«n ©e-

lZ^aXZlZbi'r.it bollem ^e«>«6tfei„ ber ©ererbe re.

he JnsllA abg le&nt mürbe ber ©ebante, baß man e.n «o «-

r eu?r 0- Anfang m sunt <£nbe fetner Bearbeitung m fe ben

SS belaife unb bur^arbeite; alfo ^ f««^ gleiche ©etperbe-

Seb bU S Wje bergmannlfd, ge«)tnne. fie burc^ ^er^uttung ju

etemC Ue, Z Sifen su 6taP berarbeite. ^efen me er

rSge ober mffen umipanble unb bie fertigen erjeugn fe felb

abfTr^tefeS ^erfVn ift erft im ©rofegetperbe ber neueften 3ett

"S!^rAerbot. mehrere §anbtperfe gleic&seitta 5u betreiben

miman au* um ine Segrünbung nic&t «erlegen, ©runbe f,nb ,a

H ia r^* mreere«. fagt ein ber allgemeinen ^o«gfpra*e an-

rtge. 6prid,«,ort. Unb fo führte man bie W'""^^--
J*S mehrere «etperbe betreibt. felneS rec^t «lerne «nb bamitf.c^

Z ber «unbfcöaft fd,abe: „Oar oft berbirbt dn S-^^«»

-

ber biel ©emerbe unb §anbu)ert fann", „13 ^«"«'"'«f«' " ^^";';

leute" «ei bielen fünfte« toirb man jum mrren^^' §at e ®o ^e

Sni e'sSr^unberte früher gelebt fo ^«te man fi| .o^I^un^n

mmt berufen: .,3n ber «efcf)räntung 3e«gt ftcf> erft ber '^leiiter.

^USnf e tt.äd,ten eifert>ld,tig barüber. ta^ fein ^u6enftef,enber

ihnen Sit* obeibermintli« inS 8anbt»erf pfuf«e. ^ucf, 3«)tf<f,en

Se"«::^ ©efellen »irb e. nic^t immer frteblt« 3ugj"gen fem^

es Lb baher nicf)t feiten ©tretttgfeiten, »on beren ©c^lt^tung baS

ZS.XnUul „5anb.erf.fac^en ^f^^\Z'ZX2.^Z eine ftäbtifc^e. ntd,t a«8 «ec^tgfunb.ge« »ef f fj^e;
fiter finb bieltelc^t auc& bie 3ufammen^ange m.t &«« ® "*;j"°^

aericbten ipte fie no« je^t in «aben unb Württemberg hefteten 3m

üb"S n lo^rben aul eutjutage gemerblicF,e 6treitigfetten fe.t bem

ierbegeri^tSgefeVbut«^ nt<^tftaatltd,e ©ertöte enW^^'etrn:
HA bur* bie ©eroerbegertc^te. ©te finb sufammengefefet au? e.nem

ot befeemetbe beft'ellten rec^tSfunbigen
^-[f

"^- -^^^;««

gleicl,en ^ma^l »on «eifi^ern, bie 5-^""-/!; ^'^^ trtuefent
ber 5lrbeltgeber unb $ur anberen aug bem Sretfe ber 3lrbeiter ent

"^rirSerat felbft toar su -f^^^^-" ^'^f^fS
fd,Ube« äufammengefetit. & mleber^olt fi« auc^ ^ter b.e erfd,e..
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nung, bag, toer bie <3Kac&t &at, bag 9^eci&t fc^t unb bie Söemaltung

fül^rt. ^ad^t^aber fonnten einige l^errfc^enben ©efd^led^ter ober ein

tDeiterer ^reiS t>on ©emeinbeange^örigen fein. Wavcn nur üjenige

ratgfä!)ige ®efc&Iec&ter Dor^anben, bie bann meift burc^ geiraten

alle ntiteinanber Derfc^mdgert loaren, fo taud^te bie ®efa]&r ber

SöetterleStDirtfc^aft auf. 2>agegen fuc^te man fc&on in alter 3eit aw

sufdmpfen, toie fic& aug bem ©prid^toort ergibt: „Solang ein ^ann

hen ^at befud^t, fann fein 6o5n nic^t 'iRatgmann fein." S)iefeg Söer«

bot ift l^eute aud& auf ©efd^loifter unb mf^z Söerfd^toagerte augge«

be^nt.

1 öffentlt(&et ^anmit

5)er §aug&alt eineg etammegfürften unterfd^ieb flc^ urfprünglid&

faum bon bem eine§ anhexen reid^en ^beligen. ©ie (Einnahmen

lourben lange Seit aug ben ^rtragniffen ber ^rongüter gebebt. ^ud&

alg biefe nid^t mel&r sureid^ten, bermieb man eg sundd^ft, fid& an

ben ©elbbeutel ber ßanbegetnlool^ner unmittelbar iu tocnbcn, fon«

bem oerfd^affte fid& bie erforberlid&en Mittel burd^ nufebare go^eitg«

red)te, bie fd^on in anberem Bufammenl^ang befprod^enen 9lega(ien

(Dgl. 0. 70). 5ier$u bienten bie ^u^ungen ber gagb unb ber

gifdf)erei, bie ^annmü^len unb ^annbrauereien. 3eber ^eloo^ner

beg 3um ^ann, 3um Btoanggbereid^ ber ^mü^le ober Brauerei ge«

porigen ©ebieteg mugte in ber ^ü&le fein (Betreibe mahlen laffen

unb aug ber Sörauerei fein ^ier besiegen. '^Beiter lourben banf bem

SBergregal bie ^obenfd^d^e ^erangesogen: „(Eifen unb 6al3 ift feine

S^aufmanngtoare, fonbern föniglid^e ganblung." 3« fc^md&licftem

©eloinn tourbe loeiter bie ^müns^ol^eit auggenü^t. "iUnfangg gefd[)a]&

bieg meift im Bufammen^ang mit einem S^rontoed^fel: „Pfennige

öerfd&ldgt man, toenn neue gerren fommen", „Pfennig erneuert

man, toenn neue Ferren fommen." 6pdter befd^rdnfte man bie^Söer«

fleinerung ber münsen unb bie <i)3erfd&led&terung i^reg eilber«» ober

©olbge^altg nid^t nur auf fold^e ^nldffe, bie 3u unregelmdgig unb

3u feiten eintraten.

SZöeiter bleuten ben Qevxen alg (Sinnal^meciuelle ein Qeer bon

Bollen: ©tragen-, Slöaffer«, ^rürfen3ölle ufto. "man fagte i\x>av:

„©tragen muffen all3eit offen fein." ^ber „©tragen mug man

pflegen." 3)ag foftet @elb, bag man ein3ubringen fud&t. ©o Serben

allen beuten", aber „^on ^^^^""'^"^
,, ... = ^^^ ^ic^t ganj

.anb frei", ^uc, ^ag^ort^^^ meman^^^ t^ Mj*
J^^^ ^^^

toörtUcl)3Uberfte^n^^nn»J^^^^ ^^, ^,,fjen

unb ^ilgrime geben feinen 3oU ;.[^^^;'^^'
sRe reiunqen bon ben

^ein mnber, bag man gegenüber biefen Befreiungen

gemeinen Saften fang:

„2)cr 5^aifer totlt s^ar feine WWf
'iic ^Pfaffen aber ^^a^Un nidbt,

^

2)er fibelmann ift gleid)fallg frei,

3)er 3ub' treibt feine <3a5u^eret,

©olbaten geben toteber nld)tg

Unb •^Bettelleute ^aUn md)tg.

ä« lauer ipri<f,t: ,S)a^ mu& ©Ott toatten.

tjnuS i« ort biefe bo* erhalten . .

.

feineren Waffen, barum
getämpft, bte

f«"JJ*f f^f^n.
tanbe ab5uu>ä.3e« unb ben eigenen

^^'^^^^^^^^^^

Sm saufe ber 3elt gina

^f^^fj^^^^ i aS enbgültig auf

ab. Wnb ätoar ergebt «tan fte tctI2 bon ^«^'
J^e^gftler. Ltlä pit

TuScieSU. unb o,ne
^^^-^^;-::::^'ir.

.perben Eönnen, unb überläfet eS

^«'^.f^^J^^^" ^n Un erf^ieb

fonbere bie ^erbr«uci,er absutfalsen- ®"
f
^^^^

7,^, ^,, Z.n
Uifd)en ben unmittelbaren unb ben «;";<^;""'^ ^,,„ern.

getPÖ^nlid, fagt, jtPtf^en ben ««»^«
«"^bl ae dt^ rte\e<f,tä-

Ln ben unmittelbare« Steuern ^^LIX™ ""^ ^"'
gefügt,m fte

*f;;- fX'; rii^tlnHe' bSianftiatunb
möge« }u trage« f)abe, oF)ne ta^ ein «^^a""

'

^ , („„ „,ie

ein anberer befonberS belaftet tt,irb. ..<^ " ^ufa nur Jerangesogen.
^ » .„!>«,•» " nn biefen ©teuern roirb regclmogtg nur [jecu.ia j »

baS anbere. 3« biefen ^le
»orüberge^enb bann

,„er im Sanbe mo^nt, m«t
f;j;

">« f ''X^^ „„j, (ei„ Bürger."

auff,ält. „S03er „l«t mit unj f*. 6
»J

e « ®«f
^^^^^^^

®le mittelbaren ©teuetn, loie «ler», .i-aoat

U
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icben, ber fid^ im ßanbc auc6 nur fürs aufmalt unb ettoaS genießt.

^Ilcrbingg tperben Don i^nen bie großen Jamilien harter getroffen

alg bie fleinen. 3)eg&alb lourben fie t>on htn Vertretern ber finber*

reicheren ^rbeiterfc^aft grunbfd^Iid^ befdmpft, ein ©runbfa^, ber

fretlid^ me^r bon grauer Cel^re ftammt unb nxd)t auf beg ßebenS

golbenem Sßaum getoad&fen ift. ^tnn barüber finb alle einig, bag

bon ^ein, ^ier unb (Sd&napg 6teuer erhoben toerben mug. *2nan

fann aber ntc^t 3u jebem 'ilöirtg&auggaft unb ^äugüd^en s:rinfer

einen 6teuerbeantten ftellen. *33iel einfad^er unb flüger ift eg, bie

Steuer beim ^rseuger 3u ergeben, ber fie auf ben "iöerbraucl&gpreig

fd)lägt. ^uc^ 3af)lt ber ^enfd^, iDie er einmal ift, bie öffentlic&en ab-

gaben lieber im *ipreig beg ©etrdnfeg alg unmittelbar an^ ©teuer-

amt. 3)ag tDugten fci^on unfere ^Itborberen, al8 fie bag föftlid&e

epricf)tDort erfanben: „lieber aug ber giafd^e alg aug ber S^afd&e."

5. ^mtUutt

SlBer ein ^mt l^at, neigt leid&t 3ur llberl^ebung. 6&afefpeare lägt

feinen bdnifc^en Sßrin3en §amlet btn llbermut ber iJlmter beflagen

unb aud^ bag beutfc^e ©prid^toort ergebt feine mal^nenbe ©timme:

„3)ie Obrig!eit ift ©otteg S)ienerin", „Obrigfeit, bebenf bld& red^t,

— (Sott ift bein gerr unb bu fein ^nec&t" unb „5)er 'S^at fiftt auf

feinem (£ib"; l^at er bod^ befd^moren, §üter beg 9led^tg 3U fein. 933ag

bag *iHmt forbert, ift aber nic^t immer leidet; benn eg gebietet, bem

Unrecht unb ben Übergriffen 3U fteuern, aud& toenn fie bon ben

*5mdd&tigen ber (£rbe auggel^en. „S)ie S^ugenb bor aller S^ugenb gel&t,

— bie böfem Wutt loiberftel^t**; „Würben finb Würben". 2)ag 3elgt

fid^ aud& barin, bag, »er god^ fte^t, bie allgemeine ^ufmerffamfelt

auf fidö lenft unb bon jebermann beobad^tet unb befrlttelt tolrb.

„©roge §erren, groge (Sorgen'*, „So^er 53aum fdngt blel 935inb",

„^er f^od) fte^t, btn fielet man loelt", „^em biel befolgen tolrb, bon

bem toirb biel geforbert**, („befehlen" ift l&ier gleld^ bem ^cuügtn

„anbefehlen", toie im *ipaul ©er^artfd^en 2ieb: „^efie&l bu beine

*325ege . . .")•

5)a fid& an bie §ol^en biefer örbe blele mdnnlid^e unb loelblld&e

(Sd^meid&ler unb 6d[)maro^er l^eranbrdngen, mag eg aud^ oft l&eigen;

„Oroge gerren, groge Jel^ler/* 3)abel bringt bag '^mt felbft allerlei

gibknfung ««b «erf«««ng mit fi<^, ber fein f^9«
J"*';"^MiJ „^i^tpeilen mf<^läft au« ein ^uUr m^f

.

.-

J^«

<Umt Ift fo »ein, e8 fann Sängeng tDert mad)eu
.

"<£J «^
J« « ^™

fo genng, «» "
^^ Stellung ntifebrauc^t, fon-

S itJatlbira trsuTenerJel« lel ber ^anb. i^re nl<^t .om

SJegS 3te« etaatgmänner unb Selb^errn l« bie ^erbannun

TmZltmt b«8 ^«tt «ug einer ^lel^e Bon ^erfonen. fo tft

ür ^tlTge sSrregelm^ fein «orftanb berantmortlid,: ,,^e

itSa^en geF,t auf ^mteg ^orftanb", „3)er 6 «m , e b .fte^t

für bag Sßernageln" (nic^t fein ©efelle).

^

W«! »ar"l| oon e^er betoufet. ta^, »er ein mmt ber>oaItenj^,

beSbertei ?nf«aften ^aben mufe ,^er
"tJ^^J-^^^t en

Ceute »erbrlefet, gibt feinen ©c^uljen", „3)er TOenfd) if ef)er geboren

a g be imtmänn." Um ein ^mt re«t t,erfe^en 3" on«e„^^;^«

eg einer befonberen «Erfahrung, bie frelllj ^umj^*''
«|^7 ^^^J

getoonnen »erben ^-n^ ..^-' •^&;' '^^^Zt elfSrnfJ ^em
«manneg Sefirmeifter." Sag Wort „^em (Sott «'"Ji"-' 9 '

Vw-HiT* „.Lmt «Itter aber m^t fllngt eg, wenn eg f)ei6t.

war fpottif(f) gemeint, «iner, uu / . ^^ j.^^ gjjann

„S)ag 9lmt ma<f,t too^l fatt, aber ntd)t lug »«°
"^^y; ^.,

ann jelgt bag 9lmt an". 3u f<^B)arjfel)enfc^ ift

^f' ff ,
"j'*

e^n bafmmt flnbet, fo läfet eg l^n au<^." 8ler •«"^'^ «
"*f

Mil emut 9le«t behalten mit feinem oertrauenben
^f^-""^^S tfeT« mit feinen größeren 3-cfen '' ^«*

^^^^^^^^^^^^

«Am bon ieber lnnetbof)nenbe ^ifetrauen m bte ga^igfetten unD oen

S::;" Un b« ieprben Ift nld,t immer begrüntet. 6Jon ma«<^er,

It in ben ©emelnberat getoä^tt »orten »ar, um
^^„"^tZ

Sfe« «nt (Saunern" ortentlK^ «uf tle Singer 3«
^f'^'^'Jt^

Ser SBorelngenommen^eit unb
^f^l''f^';;;\^Xer£l

m^t immer mufe man ein ««9«^''*«"*^^,'"'"""$^
tragen

.e^rfann man fl« melft überlegen, ob man eg

J»^^^ J-;;'-j:;
vr^ur ^rtf man aber angenommen, bann gut. „ii>er iiu; u ^y
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bingg manchmal auf einen ^ann an, bet alUxn retten fann:

„eine§ "^Xagelg toegen fann bag6cf)iff untergeben" unb„3)agecölff

^angt me^r öom 9^uber ab alg ba§ 9^uber t)ont 6cf)iff/* ^ag ein

'mann augmac^t, bafür ein ^eifpiel aug alter Seit: §ätten bie 10000

Oriec^en, bie mit (Sryrug bem güngeren ing §oc&ranb t)on ^erjien

6inauf3ogen, nad^ ber ^eimtücfifcf)en ^rmorbung i^rer ^ü^rer nid&t

nod) einen ^eenop^on gehabt, fo ^dtte tpo^l feiner feine §eimat

tDieber gefeiten.

<Iöie ber 6tammegöater gafob nac^ 1. ^mofe 37, 3 feine befonbere

£iebe 3U feinem ©o^n gofef baburc^ funbgab, ba^ er i^m einen hnn"

tcn ^ocf machte, fo 6at auc^ 6taat unb ^ird^e i^re Wiener aug ber

fonftigen ^menfc^^eit ^erauggel^oben, inbem fie i^nen ein befonbereg

SHmtgfreib Derlie^en. "läud) bag ift bom ©prid^iDort feftge^alten mor«

ben: „^mt bringt Mppc^en", „^mt - bringt ©amt" unb „^eldiem

Ferren tu bienft, beffen Kleiber trdgft bu'\ ^ei ber Söerlei&ung praci&«

tiger mmtgtrac^ten liegen fic^ bie ^o^en tDeltlic^en unb geiftli^en

gerren übrigeng bon öerfd^iebenen ©rünben leiten. Stetig tDolIten

fie fi<f) burd^ ein befolge fc^ön gefletbeter ©iener felbft erl^ö^en, teilg

fud&ten fie i^re Slöürbentrdger über bie mand^mal red&t fdrglid^en

unb nicf)t immer pünftlic^ besagten ©e&dlter {>intt)eg3utröften. ^mn
wenn ein fold&er ^err für feine gagben, ^ferbe unb beliebten biel

(Selb braud)te, reid)te eg mand^mal für bie Beamten unb bie 3>iener«

fd&aft nid^t meF)r aug. ^nberfeitg aber meig man: „^mt o^ne 6oIb

mad^t 5)iebe" unb „'iniemanb ift fd^ulbig, um eigenen ßo^n sn bie«

nen", „(£g ift niemanb beg ^eiligen ©rabeg §üter umfonft". «Bie fe^r

um bie eigentlich boä) felbftberftdnblic^e (Setod^rung augreic^enber

(Entlol&nung gefdmpft toerben mugte, betoeifen bie sa^Ireid^en 6prid&«

tDörter barüber: „'iöer bag ^mt l&at, nimmt biWtg bm Söorteil bom

SHmte", „*2öer ba l&at bie "imü&e, - f^at bilüg aud^ bie ^ü^e**,

„^üfterg ^ut) meibet auf bem ^ird&^of", „S)er Söogt ift ein ?ned&t

um feinen £o^n". C33ogt ift eine beraltete ^eseid&nung für irgenb«

eine ^rt bon Söorgefe^ten; ogl. 3. '^B. bie llberfd&rift einer «nooelle

©ottfrieb ^eUerg: 3)er 2anbbogt bon (Sreifenfee.) 3m übrigen

l&at bei ber menfc^lid&en (£ite(feit aud& bie i^ren S:rdger über feine

<mitmenfd^en erf)ö^enbe '^xad)t i^ren mand^mal 3aubertfd&en (Einfluß

nie berfelilt. 3n ber gleichen ^ic^tung liegt auc^ bie ^erlei^iung bon

S:iteln unb Orben. 6ie ^aben nod^ bag ^Befonbere, ba^ fie ben 58e-

günftigten bem <33erlei]&er oerbinblid^ mad)en, ol)nc biefem bauernbe

^flid)ten auf3uerlegen. 5)enn „Sitel foften fein ®elb" unb Orben

farman fii nad, bem Sobe bc^ bamit (See^rten 3urucfgeben laffen

unb n^oe *ei^e! ^ie freigebig finb 3um ^eifpiel manche amer.

JbeterrTn.1^^ fuc^ten nod) frembe Könige nad) ^lethngen,

um ii b^^^^^^^^ Übel aneg unterrichten 3u laffen,

^<^^;f-J^^/^S n bienen fonnte. S)af)er F)ielt Jeber §err barauf bafe ferne ^e

am^en nicht nocf) einem anberen berpflicljtet maren unb t^m felbft nur

S ba^^^^^ Meuten. 3)ag ^ort ber ecl)rift: „Niemanb fann

r^een^i^^^^^^^ tft ba^er auc^ fürg ^eamtenrec^t oon
Je^^^^^

ITimb tDill befagen: fein Beamter barf bon einer auglanbtfc^en

SerunglnSober einen Orben -nehmen o^neSuftimmung

S Tanbegf)errn. Umgefe^rt toar eg aber auc^

-f\^^l^^^^^^^
nrtitmmn bie bom ®lan3 b^g fransöfifcfeen §ofg geblenbet

lln g!rnS» umgaben unb fie 3U i^ren Vertrauten

McL merftoürbige Vorliebe, um nic^t 3u fagen ^c&^aj für

giuSfptuA einen tDunbetbaren ®et?t, mit Dem eine j

eS«erbunben »ar! Segen fol^e
^^'l^^^^^^^l^lZ

LricfttDort- Sanbeglinber foll man bor anbeten befotbern „6tab e

S t«:?« "bt« Utuna bomart. bring- -in. nimmt

Me bas« iran<^ba^en Sännet, too fie fie finbet. ö«^!" *»*;"*

iai Ib m^ beuttd,e ®elef,rte unb Offijiere jur Sorberung ber

Sroi,lfalt beigesogent 3)arauf »eift

f«»^^^''"^;* f^^f

"

imtern brauAt man nic^t Sanbegfinber, fonbern Banner, ©ans

aC in;"?« <5ünftlintg«>i:tf*aft,mag biefe bon^^^^^J ben ^errfc^enben ^rteie« «"^^e&en »enbe« "*
^^^ ®;"*^

»ortet: „?ta« Sugenben unb nicf,t na« ®«"f'^" '

""f^^^^,;.';
amtet mit ^etfonen unb ni<^t bie ^etfonen «<*««'«" »«

f;^^
s on^n mitfe bie <5imter ben beuten unb mc^t bie teure v^n

;l';r;ei:?i i<^ -fa„ren »irb, bann ^eigt e^^^mt

;: ;Tom mnn" unb eg mu^ r^f%TVXI^"
mmt erl)ält im ßanb - ber erhält auc^ ben «erftanb.
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S)a bag beutfc^e ^lec^t im ^Hittelalter nod^ feinen Hnterfd^ieb

3ü)ifd&en ber ßanbeg^o^cit unb ^ribateigentum machte, tarn eg, ö)ie

fd)on früher ermahnt, beim S:obe cineg dürften öfter 3U 2anbtS'

teilungen. 925enn aber ein ©ebiet $um S:eilen $u flein tt)ar, traten

tpo^l bie mehreren (Sö^ne beS §errn alg fogenannte ©anerben qc»

meinfam in bie ßanbeg^errfd^aft ein. 3)ag mar für fold&e ßanbftrid&e

fein ©egen. 5)enn „Söiele Qerren l^aben nie ido^I regiert", „(£3

ift nid&t gut, toenn biete regieren, - t>a^ 6teuer foll nur einer

fül^ren**.

S)eg Surften ma(i)t reid&t über fein ganseS 2anb unb toag er nid&t

felbft toa^rnimmt, toirb il&m bon bcn ^eprben berichtet ober bon

Ol&renbldfern sugetragen: „Surften ^aben lange Qanbe unb btele

O^ren**. *325enn fie aber mef)r erfal^ren atg ber gemeine 'mann unb

tDmn fie i>a$u nod) ben redeten Söerftanb l^aben, bann ift auf ijr

Urteil mel&r 3U geben alg auf ba^ ber anberen; „3)ie l)öf^tv ftel^en,

fe^en meiter alg bie nieber fielen." 3)iefe llberlegen&eit ift freilief)

nur bann ba, voenn ber gerrfc^er bie *5menge ber (Sinselbeobad^tungen

unb -nadirid^ten sutreffenb beuten fann: „*5Öer nic^t überfeinen fann,

fann nid)t regieren/* ^on biefem (Sefic&tgpunft aug betrachtet, ber-

bürgt allerbingg bie ftetg auf bm älteften @o^n übergel&enbe gerr«

fd[)ergett)alt nic^t, baß ber 3ur gerrfd&aft berufene aud^ eine befonbere

2:auglicinfeit mitbringt. 3)agegen fiebert ba^ '^cd)t ber ^rftgeburt

toor ftaatggefd6rlirf)en ©treitigfeiten über bie ^Xac^folge. S)iefer ®runb

iDar für iF)re ^infül^rung l^auptfac^lic^ maggebenb.

3)er gute §errfcf)er barf fid& nid&t bloß mit göflingen umgeben,

bie nur ba^ an fein O^r bringen, toag er gern l^ört. (£r foll fid& über

alleg unterrid)ten laffen, mag fein Söolf angebt: ,,^znn bie Unter-

tanen bellen, foll ber Jürft bie Ol&ren fi^i^en.** ^r fann bannmanc^-

mal baraug entnel&men, baß feine ^^egierunggtoeife nid^t auf bem

redeten ^ege ift, unb fann bag ^Steuer umtoenben. "Slatürlid^ mug

er unterfd[)eiben, bon toem bag ©erebe fommt, unb barf nid^t allen

gleichen 9Bert beimeffen: „<5Ber regieren toill, muß pren unb nid^t

l^ören." 3m alten 5>eutfdnen 9leid& famen mit 2ubtDig bem ^inbe,

Otto III. unb geinrid^ IV. unmünbige ^nber auf ben Sl&ron. S>eutfc6-

lanb mußte ba^er tt)ieberl)olt bie ^al)r\)t\t beg ©pruc&eg an fid^ er«

fahren: „<5Be&e bem Canbe, too ber gerr ein mnb ift." 3)ag SS3ort

Mnb braucbt freilief) nic^t bloß auf bag ßebengalter beg gerrfc^erg

Srogen'fJeLn,?^^^^^^ fann au<^ für feine 6eiftegrid)tung über-

lZrjü.T^a^ blut mit beutfcöer 3)erbf)eit ber 6a^ aug: ,^enn

rK n ^ Ut, muß eg ber gan3e Ceib entgelten." 3m ub^^^^^^^^

iben alle S>dnber mit unumfcl)rdnften gerrfcl)ern, am ^em^^^^^^^^

im granfrei« tro^ ^ubtoig XIV. unb
^-^f'\\^^^^^^

„SQ50 bie gerren raufen, muffen bie dauern gaare laffen unb „3)er

fißrren eünbt, ber dauern ^ufee."

SrUbrtrfer ©roße «nb ?tapoleon I. fümmem mögen, einen guUn

SÄegleJg8ge,<^af.e ma,|en fie bo<^ i^ren

;f^'-
««;

leuten «bertofjen. 6ie tonnen b«8 aud, tpenn ?'* M*'^/^^^^
Ceute augfu<6en: „^enn ber §«nb mi>t, mag ber

f^^'^^^^^
SeboA barf ber gerr in feinem ^Jertrauen n.c^t 3« *»"' 9^^«"-

munielmeßr fein ^«ge überall offen i,aitn. 3>enn mie „b 2 gerrn

Suge bIntVer büngt «nb ta^ ^te^ fe« ma^t" Jo
gUt anber-

feitS- „löenn ber König f4)läft, f(^läft aud& ber 'iRat.

e« guter §errf<f,er n,lll jmar. mie ©einrieb IV. ^^^5^^
gef!gt Wt-l ieber «auer am Sonntag fei« §«^n im So^^ ^abe^

Sie er f H ni^t a«c^ in ben Sopf pneinfe^en tPoHen. tote etu,a

IZü^mmr^ I. »cn ^reufeen. ®r foH fic^ ni<^t «m a«

Smenttid, «ijt «m Kleiniglelten unb um bie perfonlid,e«Jlnge.

TgTnt ten ber Untertanen tümmern: „-DSenig regiere« ma<^t guten

weben" „SlDer toenig ^errfc^t, erpit olele 5« Sreunbe«".

^
5ft ein's rrfc^er »i«t innerli* gans gefefHgt fo fteigt .Jm

ferne

^a*t eilt 3t^ Kopf; er befommt be« ©rö&entoa&n. S>ann petfet eS-.

Temntiu e ift m" unb „<maS bie Surften geigen, muffen b.e

ntte aneftaljen". ^er ^a^ nW mag, f^üttelt »o^l ben jmub

ber geimat t,on feine« 5«&e«, gep l« bie ^rembe unb fpr «t^

Seffer frei in be Jrembe, al2 Knec&t ba^elm." Unb »oie man oom

;Sen 6eWer;^^ertum gefagt l,atte, e8 fei eine burd, S^rannen^

mirb gemäßigte 5>ef„otie, fo meint aud, m 6pri«^ot = ,
3»ang

tt>äbrt nidit lang", „6trenge Ferren regieren ntc^ lange
>

»^«rannen

aetoalt - loirb nie alt"; al8 ©egenfa^ t,<xin fagt •«<»"= "f"®"i?^
rrn hält m ber 8anb - be8 (Seioalt ^t guten 58eftanb." ^er

b?etÄ e%ennt%ei6 frelll«, bag blefe ^orte me^r ^nfc^e

unb»en 5um^u8brud bringen al8 ben ^^^^^^^^^
suber baS ift rid)tlg, bag b er 9errfd,er «ertrauen unb m&anghc^te.t

14 aöinllcr, ^ai SRecfit

»!1 .
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erntet, bet fie felb(t geföt i)at: „§ält unfer §crr, \o galten mir audt)",

„(Betreuer 9err, getreuer Snec^t", „SBorange^en — maiit mi)'

folgen". Sag ^at fotoo^t «preugcn unter bent 'Jllten 5rt^, »ie grant»

reid^ unter 'Jlapoleon I. gesetgt. <5egen bog (Snbe beS TOelttrlege«

i{t eg fretlid^ in ©eutfd&tanb anberg getoefen. Sen Söorfgtetlen, bte

aui) im Unglüd ben ongeftammten gerrfd^er^öufern anl^ingen, aber

bersagten, traten gemaltfam anbere 'ißoffgntaffen gegenüber, bie be-

einflußt Don ben eodungen beg gcinbbunbeg hofften, burti^ bic SOer»

treibung beg ßalferg unb ber übrigen ßanbegl&erren ben ^rieg rafc^er

ju beenbigen unb einen günftigeren ^rieben 3u erlangen. 6ie l&aben

yii) getäuf(f)t. 5>ie bamalg aufgetBüI)Iten ©egenfä^e im »olfglcben

ftec^en fd^arf ab Don ber (£inigteit bei beginn beg 'JBeltfriegg unb

tl&ren erfolgen. ®ie Born einigen 3)eutf(f)Ianb »ollbrad^ten Säten

l^aben bie ?Delt in ©rftaunen gefegt unb bie llBa&rl^eit ber '©orte

gete&rt: „eintro(f)t - l^at groge 'Hlat^t", „SS gibt feine feftere 'Mauer

alg etnigteit" unb „®er «ürg«r eintrod)t tft ber Stäbte befte

geftigfeit".

3>ie Sprid^iDörter oom gerrfd^er unb feinen (Sigcnfci^aften fiaben

für bie l^eutigen beutfd[)en Staaten, in benen fidf) bie etaatggcioalt

Bora 'Bolfe herleitet, anfdE)einenb nur noc^ gefc^ici^tlid&e «ebeutung.

9lber au(f) im freien Staate ftel^en "ünänner an ber ©pl^e be8 'Boltg

unb baju mandtjmal 'JUdnner, benen eg nic^t an ber 'üBiege ge-

fungen toorben ift unb bie in ber gugenb nit^t auf biefen »eruf

»orbereitet Borben finb. 'älud^ fie (önnen loo^I au8 ben (Srfal&rungen

früherer ga^r^unberte, wie fie tn ben überlieferten eprid^ioörtern

niebergelegt finb, manä)eS lernen.

7. ^öUttKd)t

©er '2nenf§ ift alg gefeliigeg 'Söefcn gefci&offen. SS entfprid&t nicf)t

feiner 9Xaturanlage, alg (£infiebler ju leben, 'älud) bie ftaatlid&en "äJer-

einigungen, 3u benen flcf) bie 'Otenfd&en im ßaufc ber ga^rl&unberte

3ufaramengef<i&[offen Jaben, fönnen fid^ nidjt burcf) eine 'Slauer ioie

bie d^inefifd&e böliig boneinanber abfonbem. Sie finb bielme^r

fd^on feit uralten Seiten in §anbelgbe3iel&ungen jueinanber getreten,

unb i^re iangelfiörigen ^aben (linüber unb l^erüber geljieirotet; con-

nubium et commercium nannten bie 'Römer biefen frieblidt)«n 'äJer»

febr S)ie «egeln, bie fi« allmd^licf) barüber ^erauggebilbet ^aben,

nbein Seil beg «ölterrec^tg. 3)iefeg orbnet bie «ejie^ungen ber

etaa n T« «anber. greili« gab unb gibt eg ni«t bloß fnebhjen

S rtebr. 3)ie Staaten gleichen barin ben einjetnen menf^en.

Sie mancher SBauer ober S^aufmann ni(^t Sanb ober Kapital genug

S-ertenLn, me einjelne ^ent<f,en ein «nftillbarer (£&rget3 plagt,

Taben manche Staaten im 3lltertum unb in ber ?;eu3eit ben unbe.

iSaren ^rang, ti« anbere Wolter unb S«"^-
«"'--^f^

mad,en. Sag Mittel baju ift ber Srieg. Sr betbegt au« b.e Seele beg

Seinen ber mit &inaug3ie^en mug ober beffen Qab unb ®ut

burfeine; feinbll^e« Sinbrud, gefd^rbet toirb, biel ftdrter alg bte

.Si^rSdlt^iffe. SO ift eg begreiflich, t^a^ bie ^ec^tgfprK^-

Ser aug bem ©ebiete beg «6Herred,tg biel me^r bom ^rtege

alg bom frieblicöen «erfe^r ber Staaten ^anbeln.

3n ben Seiten ber unbef^rdnften Sürftenmac^t maren b,e Wolter

felbft faft nur bie ßeibtragenben: „^enn ftd) bie öerren raufen

Sn ie dauern §aare laffen." Seit ber fran3Öfifct,en 9.eboluhon

S eg feine „bt,naftif<&en" «riege im ftrengen Sinne me^r.Jon«

Sern nu, „ocf, ,Jolfgfriege". aber aud, toenn ein «olf em anbereg

unterSen Sil, fo gibt eg biefe mbfi<f,t meber bem «e rotten nod,

S unbeteiligten Woltern tunb. (£g ftellt bie Sac^e btelme^r immer

hin «Ig ob eg einfdireiten muffe, «.eil feine 9^ecf,te
«J-m

anbere«

berl W »orben f.ien ober meil biefer ni«t fd^g fei, bie Orbnung

;t.neratnb aufrecht 3« erF,alten. Ser ^enf« 6at ja bie Sprad,e

„al ;mäorte beg fran3Öfifcf,en Staatgmanng SaHe^ranb ba3u

Sne Saufen 3u berbergen. Sin nieberbeutfc^eg Spric^mort aber

ml^ntTböttifcb- ^olitit ig annerg feggen ag bon." Snbem beim «er-

r^r e S aSenttereinanber im gintergrunb ber ^rieg alg dujer.

teg Mittel fte&t, mufete man ber3agt betenne«, bai bag «oHer»

e^t 7u beg S^merteg Spi^e ruf,e. Seine Snt»'Wt""ä Im fnn.

Lter Uec^tigfeit toar big je^t ^«'^-^
Jt"'fb« »al

fein allgemein anerfannter ©efe^geber beftel,t unb "eftimm', »«3

unter ben Staaten 9^ecf,teng fein foll. Sbenfoibenig gab eg nen

Ster, bor bem fi« bie Stdrferen beugte« unb ber im ^otfall fe.«

!em U teil mit StBanggmaferegeln mc^brucf «-i«ff," ^^/f
.

Jf^

galt bielme^r ber Sat): „^er me^r bermag, tut me^r
,
alg er foUte

«nb alg tbirflK^e (Seredjtigteit 3uld6t. „®eü,alt gel)t bor 9^e^t

So LaltAt ift. ta ift bie ®erecl;tigfeit ßned,t", „©er ftarf .ft.

14*
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ttöftt ben anbetn in ben Sact". 3ft bet anbete fc^ttad^ unb gibt

glcid) Hein bei, fo ^ei&t eS Bon it,m: „^er flc^ nic^t »e^rt, ift gletc^

gefd)[agen" unb „imer ficF) nicfit tt)cF)rt - ben man nl<f)t ef)rt". "äluc^

ift c8 nid)t immer ratfam, einem tücIft<f)tgIofen 5einb aucf) nur tn

gtebenpuntten nac^sugeben; benn: „?Der ficf) ein gaar trümmen laßt

bem frümmt man balb ben 'Kücten." 3ft ber Segnet aber felbft ftatt

unb getüftet, fo beruhigt i&n bag «ettufetfein : „S i n ©cJ)tBert ^ält baS

anbete in ber ©djclbe." ®a8 loat ja 58i8marcf8 ftete 6orge, bag bo8

beutfdje e^ioert fo fdfiarf bleibe toie ba8 ber Sransofen unb t^rer

SBerbünbcten. 6<f)lägt ber (Segner bennocf) loS, fo ^eißt e8: „'^ui)

bein e<i,mat muß fi« regen, - sie^t ber 5einb ben 3)egen." 3ft

man aber entwaffnet aie 3)eutfcf)tanb infolge be8 SBerfailler 'mai,l'

f»tud)8, fo muß man geieärtig fein, ba^ mit einem »erfahren »trb

nai, bem ©pruc^e: „(£ine §anb oo« (Seioatt ift Beffer aI8 ein ©act

boH «ed&t." 3)iefe bittere (Erfahrung mugte Seutfdfjianb im ganuar

1923 macf)en, aI8 granfreid^ mit einer fabenfdfieinigen «cgrünbung

baS §er3 beS 3)eutfd&en «eicf)8, ba8 «u^rbecfen befe^te. Samalg

3€igte ]ii) mit fürdjterlidfier 'Wui)t bte alte TOa^r^clt, bie man im

gerbfte 1918 »ergeffcn ^atte: „^an muß ba8 ©dfitBert nidgit au8

ber ©<^eibe geben" unb „Sin 3erbro^ene8 ©cfitpert muß man tn ber

©Aeibe ftecten laffen". Wa8 ^alf un8 baS »ewuStfein, t>a% ^rant.

reid) »ieber einmal fd&toer gegen ben fittlic^ien ©runbfa^ oerftoßen

batte- ®a8 bu nid&t toillft, itS über&eb cui, einen anberen"?

(Segen ben feinblic&en (Einbrudf) &ätte 3)eutfd|Ianb bamar8 nur bie

Keid)8tte&r einfe^en tannen, bie 3ut ^Ibtoeifung eine8 mit neusett»

li(f)en Waffen au8gerüfteten §eere8 un3ulänglic& ift. 3>a?)er blieb

ni*t8 übrig al8 fidt) In bag ©dfjicffal 3U ergeben: „«©er ein roftigeg

©(f)»ert W, muß e8 ftecten laffen." Unb aud& »»eiter^in muß S)eutf(f).

lanb in Oft unb '©eft umgeben oon 3ta(f)barftaaten, bie in TOaffen

ftro^en, in bem bellemmenben (5efüf)l leben: „?tiemanb ^at länger

^rieben al8 feine '5Xarf)barn toollen."

2)ie Sefd^rdntung ber ftaatlicf)en §o^eit8redf)te, bie man na<t, ^Ib«

f^luß bc8 -Ißelttriegg ®eutfd&lanb unb feinen Söerbünbeten aufer-

legte W man für oberfläci^liiie «eoba(^ter mit ber Sef)au()tung

begrünbet, 3)eutf(f)lanb &abe ben TOettfrieg allein berfcf)ulbet. ®a8

ift geiDiß nlcf)t loa^r. (Sine eti»a8 teadelige ©tü^e für biefe «e^aup-

tung bie Seutfd&lanb butdf) feine eigene Untcrfc?)rift onertcnnen

mußte, ift fteili(f) folgenbe8: 3)eutfc^lanb i,at im 3a?)r 1914 e^r-

lid, iebo<5 Dolitifcf, «nflug, bie erften «^^9^'»^'""^ "
""J«;.'

b?ö*en ^on i^m tonnte man t>ai,et fagen: „^er augf-^lagt.

S ben s'eb n." ^ußlanb unb granfreid, aber, bie etne frteb.

n*e fiVf^nl ber aftetreid,ifc!,.ferbitcl,en
Citren t,ereltelt Ratten,

l 1 ihr^öetbalten mit bem Worte »erteibigen: „Wer mii> an-

lonnten t^r

^"^'»"«»

J"
,. ^^^g t,„„te allerbing8 Snglanb

'"*
'boTfi*tge?T ^^^r b!rlei 5,inge ftetg befonberg fein

Z relfgeSt.at, gab eg al8 Stunb ^^^^^^^^
bie «erle^ung bet belgifc^en ^Xeuttalitat an. ©o tnat man In ben

''Z:::Tat:::mmi:i ^egmn emeg .negeg f^lau fei.

3>a?gUlZ emP tel,lt ficö auc^ toä^tenb beg 3elb3«g8, namentU^

:: l7r, firf, über bie WibetftanbSftaft beg ©egnetg getaufc^t

t,e„ Göltet 3. «. tut« bie «e^auptung ber
^a'^^^'J^ ^"^; ^ „.

fdione tpeber grauen noc& (»reife. Ja er ^acte
ö««.»"'*"S!rfZtS bie pn?e ab. ^it bem Mittel ber neu3eit.gen ^^^Pf^

fMtt man irreführenbe Silber &et unb »etfenbet fie tn alle Weit.

r-Ä mag."
-'f»'-^^^r^^^^^^^

TZ iSal U. lonbetn man
'-J-^^«/-£:

.3m kriege »birb biet gelogen" «"^^^'^'l^t^'^t "^."IV Wag
^aut nic^t augreict)t, tnüpft man ben g«cf)gbalg an ober „a>

ber Cöwe ni(f)t tann, tann ber gu(I)8".
aef<heben

(Einmal muß jeber «tieg 3U <£nbe S^f-^^^^'^fg^^^^^^^
foll, beftimmt in einem gut geleitete«

f
'<^**

."fi'/J^f^'S in

oniet,; ber oberfte ©taatgmann ©o W
^^"^'^^^H^Z 6e.

meifterl,after Weife ben «rubertampf mi Öftemi« te<^t3«ttg

enblgt. 3)a tonnte man
\^-^^-f^Z^'^H f „Cleon I.
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enbe b€8 gaberg. SS ^at immer auä) fd^Iec^te Jriebengfci&Iüffe ge«

geben, unb U)tc eine 'Borol&nung beS 'Berfoiller «Olad&tfpruc^g Hingt

ber Wer8: „Sin ^rieg ift föftlidf) (Sut, bet auf bcn ^rieben bringt, -

ein grieb' ift fci^änblid^ arg, ber neucä Kriegen bringt."

©iefen Buftänben &atte fc&on im "mittelalter bie Sircf)e &nf,a.U

ju tun bermo^t, inbem fie für ficf) ein ©cfiicbSamt über alle «firift»

liefen Staaten in ?lnfpruc§ nai&m. Sie l&atte bamit aber auf bie

®auer feinen Srfolg. 3)arf mon hoffen, ba^ je^t in biefen fingen

burd) bie ©djöpfung beS «BöiferbunbeS ein bauernber 'älnfang 3um

«effcren gemad^t ttorben fei? Un8 ®eutfcf)en mirb e8 nict)t leidet

fein, baran ju glauben. 3)er '=öater biefeS 53unbe8 ift ber »elt-

frembe «präfibent "Uöilfon, ber bei ber 'älugarbeitung ber ©a^ungen

ben beften Seil feiner ©runbgebanfen prei8gegcben ^at. ©iefe

ea^ungen aber bilben bin erften Seil |ene8 «erfailler '5na«^tfpru(i&8,

bei bem bie ©ieger e8 abgelehnt Ifiatten, mit ben Unterlegenen 3u

tier^anbeln, fie öiclmef)r unter ber ?lnbroF)ung ipeiterer '3lu85unge"

rung jum Unterfc^reiben 3»angen. SDorerft ©irb man ba^er bie

bange ^rage aufU)erfen, ob bicfer «aum gute grüd&te bringen

fönne.

®en «JBirren ber «rlegSfü&rung l^at fid^ bon je^er mancher ©taat

namentlicf) bann 3u entjie&en gefucf)t, tocnn il&n bie ®rünbe, bie

jum Sirieg gefüF»rt Ratten, nic&t na^e berührten. Sin fotd&eS ^em«

bleiben ift i&m freiließ ni(f)t immer leicht gemacht toorben. 3)cnn ffile

ber einselne 'iHlenfc^, fo fdmpft auc& ber einjelne 6taat nic^t gern

allein, fonbern fud)t anbere mit in ben ©treit ^creinsusie^en. (£8

ift immer au8fidf)t8reic5er, gemeinfam über einen anberen ^erau»

fallen. 'Jlud) l&ätt man fid^ baburd^ unbequeme ^ritifer bom gatfe,

wenn man fidf) bei ber Beurteilung ber eigenen «nb ber fremben

Srieggfü^rung nid^t immer baS ®leicöni8 bom ©plitterrid^ter bot

saugen l&ölt unb ftetS nur bem ©egner "Berftöge gegen bie (Sebräud^e

bcS Kriegs borairft. ©a^er fa^ man ba8 fernbleiben bom Kriege

fc^on aI8 eine Hnfreunblidfjfeit an unb trat i^m mit bem «SJorte ent«

gegen: „'3ßer nid^t mit mir ift, ber ift toiber mic^." (Sleid^too?)!

"liabtn fid^ mand&e ©taaten auf ben ©tanbpunft geftellt: „93leib bu

bei bem Seinen unb lag midf) bei bem «meinen" unb finb feinem ba

beiben ©treitteite 3ur 6eite getreten. "Hlan nennt fie neutrol. 3)a8

«ffiort fommt l&er bom lateinifc^en neuter, feiner bon beiben, ttofür

ber §ollänber sutreffenb o^nfeittg fagt. Sie ei»mli iiat fogar grunb»

fählid, erflärt an feinem Kriege teiljune^men, unb biefe bauernbe

SJfaSt M^ in ber Slßiener Bunbe8atte 1815 anerfannt toorben.

SrSt age mufe fid, jeber ©taat fügen unb i>at babon fogar

tXnZ bafe'er ber^renje eine8 neutralen
^^^^^l^^^^^Z

^eftungen ju unterhalten unb im Kriege ferne J'o^<"^'^^^^'"\

!S unellen braucht. Snfofern fonnte man aud, fagen: „'H>er n,«t

Ser un8 ift, ber ift für «n8." ^ber toie ber geinbbunb «.af,renb be8

Z^l^Jüe Jnm neutral gebliebenen ^^^^^^XZ
Mittel unb mit ungeahntem Srfolg auf f^.* ®"'t « ^^ ^'!^^

l,erein3U3ie^en «>«6te, fo toar man aud, *"

^f;-
3«t ber ^ "

(eitiqteit" nic^t f)olb unb »erfpottete fte mit ben ^"'t^"-
'f

*""^

Et <Ele*" 'e^en unb feineg 3erbre<^en<;. mn bu^c^fud.^ M

neutralen ©«iffe, man fperrt bie ^Heeregsugange, ja, um ben ©an

Smit bem 5 inbe auc^ 3U Sanbe 3« erf««.ere„, "erlangt man

Slb'd in bif ©efc^dftgbüc^er feiner Kaufleute, -3, man ma*

ihm ba8 ^eutralfein red,t fc^mer. ©o gilt au« ^eute no« ber merf.

toTrbige Sa^: „S)er ^teutrale toirb bon oben begoffen unb bon unten

'Tn'Krieg83eiten ^errfc^te bon iel,er eine befonbere ^««f-^-a*

Krieg8bebarf. <£r fann ja im Gebiete ber ^«»"»P
.^"^^Vj^,

* " '"'

bem (Srunbe nic^t immer ^ergeftellt »erben, »;>'
^'^J^^^^^^^^^^^

feblen 3lu* finb bie 3ur Setftellung erforberlid)en ^rbettStrafte

Sa* Tum Seere einge3ogen morben. (£8 blü^t bann ber öanbel

m ?o1d,en^ar n. ia8 if? namentlich ein (Sefc^äft für bie Kauf,

r^b Surber%teutralen. 3>abei begünftigt *« friegfü rente

©t aSn §anbel foweit, alg er felbft babon ^»;;«' ^;'-^«
ibn aber mit aller ^ac^t, fon-eit er bem (Segner 3lu^en bringt 3u

biLm 3ioede «erbietet er ben ganbel mit „«anntoare unb macj

raHerbot baburd, loirffam, ba% er feine Krieg8fc^iffe Sagt auf

s ?aii8f.iffei,en ne ^::::;^^^::^.

Jegne^me?. Lggenommen. (£8 ift

>»\<»«f ,f"^^rlL

S

Bonben ©eemäd)ten 3u i^ren ©unften auggeftaltet. aber bie ©runb-

^; be8 ©ee^anbelg im Kriege ^aben fid, ebenfall8 6j>ri««>orter ge»

bilbet bie aber auf feine allgemeine (Seltung 3lnfpr«c& niacjen

t nn n iie ieioeilige« ^ac^t^aber &aben fi* nämli« na<^ ben

auf fielen Segeln'nur fo lange gerietet, al8 fie Vorteil babon

la
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Ratten. 3)ie eprid^toörter: „greteS ©d&iff, freie £abung", „^efreun*

bete flagge erhalt feinba(f)e Labung" unb „S)le J^agge bec!t bie

9[Bare** befagten: 935ag auf bem ec&iff eineg am Kriege unbeteiligten

©taateg fä^rt, ift gegen SlDegnal&me gefeit. 3)aran l^at fic^ im ^IBelt«

friege niemanb gehalten. (£benfo ift noä) böllig berfd^teiert, toelc^e

g^id^tung bag «ipnfenred&t in ber 3ufunft einfd&Iagen toirb.

S)ie 2ef}vt bon ber «JtotiDel&r ift auc& im Söölferred^t anerfannt. ^ber

aud^ ber ©runbfa^, bafe ein '^nn in unberfd&ulbetem 'Jtotftanb fein

Hnred&t entl&alte (bgl. 6. 13^) gilt toie für bag Söer^ältnig beg^iusel«

lebeng, fo erft xtd)t für ganje '^öölfer. ^Ig ta^ beutfrf)e §eer im

©ommer 1914 ben um 3)eutfd&Ianb gefd&Iungenen eifernen "iRing mit

bem 3)ur<:^3ug burd^ ^Belgien burd^bred^en tpollte, toar bieg nad)

bamaliger mnfirf)t bie einsige «mögad^feit, fid& ber ^einbe 3u er«

mehren, ©g mar ba^er nid[)t bloß ein ber^angnigboller poIitifd)er

Je&ler beg bamaligen "tReid^gfanslerg SBet^mann-öoIImeg, fonbern

aud& ein <Redf)tgirrtum, bon einem Unred^te 3U reben, bag Belgien

3ugefügt toerbe. (£in '^cd)t beg fo betroffenen auf (£ntfd^äbigung

erfannte er bagegen mit gutem (Srunbe an, toie bieg aud) § 904

S8®^. in einem d5nlid)en Jalle tut, o^ne bai begl&alb ber S:dter

ein „Hnred&t** beginge. 3)ie ^einbe aber, bie mit biefem 935orte beg

<ReidE)gfan3lerg bie ganse "^Delt gegen S)eutfd&Ianb aufi^e^ten, F)atten

ba3u feine innere Söeredf)tigung. ^tnn gal&rl&unberte lang l&atten

fie nid^t anberg berfal&ren; man benfe nur an bie Kriege 2ub«

tDigg XIV. unb 'JXapoleon I. 3a, im ®runbe barf ein ©taatgmann

nid^t anberg berfaftren. ^enn ber (Einselne fann fid^ in fittlid^er

(£ntfagung felbft opfern, ein Söolf aber muß fidf) ant>tven gegenüber

behaupten. 3)iefe ßebenganfd^auung l^at aud[) in eprid^ioörtern unb

^ebengarten aller Golfer i^ren ^ugbrudf gefunben. ed&on ber 9^ö«

mer fagte: necessitas non habet legem, ber 5ran30fe: necessite n'a

point de loi unb besoin ou necessite n'ont loi, gleid^ unferem

beutfd^en „^ot fennt fein (Bebot". 3)er ^ngldnber fagt fogar, loenn

eg yid) um bag «ODo^l beg Söaterlanbeg l&anbelt: right or wrong, my

countryl 3U 3)eutfd^: *iRec&t l^in, 9led&t l^er, mein Söaterlanbl 3m

Söerpltnig ber Söolfer untereinanber l^anbelt man aud) nad)

biefen ©runbfd^en, gibt eg aber nid^t su, fonbern l&dngt fid& ein

anbereg «mdnteld&en um. 3)ie 3eit ift bal^er nodf) nid&t gefommen, in

ber bag folgenbe Söergd^en nur nod^ eine Erinnerung an Idngft

überl&olte ^ulturftufen todre:

9te ©tanbc

„<^er oben ft^t, ber la^t ficf) grüben

llnb tritt bie Xlntcrften mit ^üfecn,

3)cr ©tdrfftc bat altentbalbcn r€d)t,

3)er ©d)toacbcre ift geplagter Äncd)t,

<JDer mdd)tt3 ift, ber toirb tjcrmejfen,^

Unb grofec '3i\d>c bie fleinen freffen.

8^ 3)te 6tänbe

eett ber großen UmtDai3««g am ^uSgang beS 18. 3a^'^5""*«'^'

einen mäd,tigen ^iber^all gefunben Ratten, fommt m <^ran re

J
beneianbebegri„enbUba.^U.^^^^^^^^^^^^

UAe ^ebeutung mel)r 3U. 3n ben mxzinm^

mbrenb beS TOelttneg^ jum o
^^^^^xa ^Jerfoffung be«

ITetaS nnb\uf3u.eben; 3n ben «n.^^^^^^^

«artern ^^^ .^'"tbeTblS 2^^ ^«"^ ''^'-

gutnor, ba6 Iie aud) bem beutf(t)en isoite ;

"nt^alten merben foUen; fie mögen b«^« ^'«
J

.^"
^^^^^ ..^i

SDon ben alten brei 6tä«ben ^anbelt

'>fj^''."^:'^^ £,j„e,

'Jal freiS «%Hmler lidubig Eingenommen, fonbern auc^ b.e

oerfdngUd[)e S^^age geftellt:

„<5Ulg mbam grub unb fiöa fpann,^

«ODo toar benn ba ber (£belmann?

ebenfo Hingt m ^ort: „«itterfc^aft ift
^^'n^^ff^f

">** **^
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lebten aud& nad^ Derfd^tebenem 'J^ed&te. 3)ag befagen ©d^e tote:

„«^Ritterg 'iHeci&t ift anberg benn ^auernred^t'*, „^er ^Ritter tft, ^at

^itterg '^cd)t'\ „^in ©d&u^ ift ntd^t jebermann geredet", „^ei['

mir hcn "mann, id& toeife bir ba^ «iRed&t." 3)ie "iöerfd&ieben&eit beg

*iRed^tg lief meift barauf ^inaug, bafe bie ^ö^eren etdnbe me^r 9^erf)te,

bie nieberen mel^r ^flid^ten l^attcn. 3)ag öeraufd^aulid^t einbringlid^

'iRamlerg (Sebid^t ,3)er gunfer unb ber "iöauer' mit bem befannten

^d^Iug: „3a, dauert bag ift gans ti)ag anberg".

S)er ^bcr tDurbe urfprünglid^ Dom ^aifer, fpdter aud^ Don ben

ßanbegfürften üerliel^en. 3)a6 ber ^eliel^ene baburd^ über bcn ge«

meinen 'iölann erp&t toerbe, iDurbe burd^ ben ^^itterfd^lag unb bie

bamit berfnüpfte ^ma^nung Derfinnbilblid^t: „(Ertrag' — biefen

(Sd^lag — unb feinen me^r." 5m ^bel felbft mad^te man htn Unter«

fc^ieb 3ü)ifd^en altem unb neuem, "man l^at fid& t>on je&er Diel auf

fein ^Iter unb auf feine ^l^nen eingebilbet. (Einen ^eugeabelten

faf)en bal&er feine 6tanbeggenoffen Don oben l&erab an, unb über bzn

S)3erfud[), feinem ^Iter burd^ 'öerlei&ung fogenannter gemalter '^Ifum

nad^su^elfen, ging man mit bem ©prid^loort l^inloeg: „©emalte

'^i)nzn sd^len nid^t." 3)agegen l&ieg eg ernftl&aft: „3)ie 6ö6ne finb

abeliger alg bie Södter; benn fie sd^len ein (Slieb meF)r".

93on bem niebern fd^ieb [id) im ßaufe ber gal^r^unberte ber l^ol&e

*iHbel ab. (Er fe^te eg fd[)lie6lic& burd^, ba^ nur "iUngel^örige beg l)ol&en

^belg toürbig toaren, einanber 3u l^eiraten unb ebenbürtige ^inber

3u erseugen. 'üöer eine (El^e mit bem ^ngel^örigen eineg anbettn ©tan«

beg einging, fc^log eine •^Kigl&eirat, aud^ toenn biefer anbere ben

^od^abeligen (BatUn förperlid^, geiftig unb fittlic^ turm&od^ über«

ragte, ©old^e ^nfd&auungen finb auf ©elbftüberl^ebung unb (5e«

ringfd^d^ung anberer gegrünbet unb nid^t gered^tfertigt. ©d&on 3u

ber Seit alg fie cnt\tanben, fannU man bie S^atfad&e, ba^ fid^ ge«

toi[fe förperlid&e unb geiftige ^igenfd^aften vererben. '^Ilan l^atte aber

nod) fein "öerftäubnig bafür, bag einem alten aufge3üd&teten ©tamme

aud^ toieber einmal neueg ^lut unb unoerbraud^te ^eröenfraft 3U«

gefül&rt toerben muffe, toenn er nid^t berborren foll. 3>er fransöfifd^e

3)id^ter '^. ^aubtt fül&rte gegen ben (Bebauten ber (Ebenbürtigfeit

in feinem 9^oman „Könige in ber Verbannung" einen grimmigen

§ieb: 3)ie Königin bon 3lli)rien fommt bort unevfannt mit bem

^ronprinsen 3u einem 'iUr3t, beffen Urteil lautet: „5)ag fd^led^tefte,

berborbenfte -iBlut". „^öniggblut" flüftert fie leife.

Atl?2 einer ber xa]i, unb unerwartet emporgefttegen .ft. ®a8

„-tvii^Hu iivv
tA^?,v^Ar frfStert — alg toenn ein

ebelmann", „Kein Keffer tft, baS f*«f«
J**'"'

j,„ g^^j)

„3reit,eit ge!,t über 6Uber nnb ®oIb -

"5^J^"

J

„„t,

unb eeben", ''"^^^^^
^'^^'J^'^^^lZZ^^^^^^

eine golbene Kette um ben §alg - '-^^'iy;; 'f. cjc„ fein eigener

ein freier «oget alä ein gefangener Komg .^« ;* ^ ,.

öerr fein tann, ber btene feinem
'»"*'^''^«-;^."^,f" ""/^rt" ^efen

^eutfien ötämmen ift ber Srang 5«r 5«'^«"
J» Jf f"'SJt mme in epric^warter aufgen— ^

.^^^^^^^^^^

2 uTr au Me Serteiblgung ber CanbeSgrenjen; benn ta fu^ ber

;;?e öeeregiflic^tige nl<^t nur felbft augruften, fonbern aud, ber.

Wi^i—
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Pflegen mußte, fo ging er über bie ©rensen im allgemeinen nur fo-

meit, ba6 er mit Um gleichen 6onnen[ci&etn Dom Saufe loeg unb

lieber ^eimfommen fonnte: „^ug mit ber &bt, 6eim mit ber giut.''

3)en Oegenfa^ 3U btn freien bilbeten bie leibeigenen. 3^re

fd&Iimme i?age toirb im ©prid&tDort erfc^ütternb bargefteüt: „(£igen«

reute werben für nid)tg geachtet", „(Ein (Eigenmann ift tot im ^lec^te",

„S)er ^ned^t toirb Derfauft toie ber §engft'* unb „(Er ift mein, ic^ m'ül

il^nfieben ober braten/*

3n alter 3eit mieg man Un aug ber grembe Gingetoanberten bem

®runb?)errn 3u; er fam unter beffen ed&u^ unb ^rieben alg §öriger.

2)ag toar ber "iname berer, bie $u einem großen Sof „geilten" unb

an bie ec^oHe gebunben toaren, i^iren ^ol)n\i^ alfo nic^t beliebig

tod^len tonnten. 6ie Ratten ^opfsing, geiratgabgaben unb ©rb«

fc^aftgfteuern 3u entrid&ten. ^udgi fonnten bie JJremben nic&t frei

über bag «iöermögen berfügen, bag fie im ßanbe ertoarben. Sßielme^r

l^ieg eg: „00 einer siel&et ein, foll man i&m Reifen mit '^at, - fo-

einer siel^iet aug, fofl man i^m nelfitnen toag er &at.** S>iefer rol&e

Buftanb galt alg Idngft übertounben. 3)em ^einbbunb blieb eg erft

Dorbe&alten, \^n toieber aufsune^men. (Er befd^lagna^mte ndmlic^

bag Söermögen aller 5)eutfc^en, bie in einem feinblid&en UnU tt)oF)n«

ten, sog eg bielfac^ für fic^ ein (fo namentlich in ^ranfrei^ unb Sta-

uen) unb überließ eg bem verarmten unb mit ungemegnen Ba&lungg«

l)erpfli^tungen belafteten 3)eutfc6lanb, bie fo i^reg Söermögeng be«

xauUtn 2)eutfd&en 3U entfd^dbigen.

görige unb S^eibeigene Ratten htn toeltlid&en unb geiftlid)en §erren

mand&erlei 3)ienfte lu leiften, bi^ teilg perfönlicf), teilg burc& i|ir

Bugbiel^ augsufül^ren toaren, bie fogenannten §anb« unh ©pann«

bienfte. 3eboc& machte man auc6 fd&on frül&er bie (Erfal^rung: „®e«

3ti)ungener 2)ienft ^at feine ^raft." 3>ie Arbeit, bte man nic^t mit

Cuft unb ßiebe tut, gel&t nid^t boran un\> taugt nid&t biel. man be«

barf bteler ^uffe^er. 3)iefe aber forgen oft me&r für \\^ dlg für

ben §erm: „^enn ber gürft einen mpfel braud&t, nehmen feine

S)iener htn gansen ^aum." ^Ig 5rud&t folc^ier rücffic|)tglofer ^ug-

nu^ung traten toirtfd^aftlic^e (Erfc^einungen ein, bie 3u bem Sß5orte

geführt ^aben: „3e nd^er bem ^lofter, befto armer ber ^Sauet."

«iöon befonberer -JBebeutung toar, loie man in bie 6tdnbe l&inein«'

geboren ti)urbe. 3)enn mod[)te man bie ^auer 3ö)ifc^en Un «iöolfg»

f(^id)ten im allgemeinen noc^ fo ^o^ aufricjiten, ber 2:rieb ber ®e-

. s.i. wnai nm na&s ©tanbegunterfd)ieben. (Er fü^rt

fcf)lecf)ter3uetnanberfra tnt^^^^^^^^
^,^ ^^.^ ,^^

fte sufammen unb
^'^^^^\^''^^'l'^^^^ m ^frifa unb

^efleblung frember (Erbteüe
^^l^^'^^^f^^^^^^ ^u ber Urbe«

^.erifa aug ^er^erbinbung
--^[^^^^^^^ ungemeinen

t)ölferung entftanben fmb. 3)ag
^^^/j^^'^J. .^ ^^ns red)t-

niCt gampfU, mU ben^^^^J^^^
lüg toaren - unter bem mc^t immer m

fieutiqen 5:age In

_ Me unehelichen,
f^^^^^f^^^^'^^TX^U ^«e

englanb 3u »ermettem <Bon tt,n n ^lej 9

SBanferte flnb ber Ö«^'*«» '"

l^^f^J
*
t,! J <^e8 «l«t ben 6leg

ac, .erbanben ba .^gte- W
J«^^-''',^^«^ entf<^etben:

baöontragen folle. «alb joiite f«^
.^^g

Katers ©cf,ilb", balb gab ber
®'«f^^." ^""". gobn «nb Sottet

freie? ^elb tann Wn (lelb)etgeneä S^mb ^aben 6o_^n «
J

gt ber ^uF,", „^^^ ^^^^
'*"fLH ^f^er ter' eot

LeL unterWieb man nad, bem ®ef<^r # ber

^^^l'f ^^
behalt beg ^terS

^^*'lf\^"t*ti«n^^^^^^^ »^«»^

„ete eiternteU en^eb -^^^
^^^^f^'^^^^^r. bem frei ®e.

Sinb gef,t nadj ber belferen §«''';
'f"'''£ e«cf,|en f<f,lagen

borenen". ^ie Pufig^e So^ung ^ «;« ^
"^^^.^ |L", „5>ie

ben böfen eitern na* .
„®a8 ^«"»

'^,'9 .^ ^^^^

geringe §anb
^'^^'l'^^TLTtJtm^ ZLl ergriff auc6

§anb befcf)räntte flc^ mcf,t «"6.«"?
f**
^"^

^o^j^e na^m, rourbe

,en .begatten, ^^'^m. b. erj
U^^^

« ^^^^^^^ ^^,,^
jelbft unfrei «nb trat ^" ^«^

f
"^

j„ g^j,„... gtatürlld) mürbe

„Srittft b« mein 9«T)n fo »trf ""^
J ^^, ^,^,, unfreien

„t^t bloß ber
^^ll^ll^l^^tZ:^^^^^^^ ^ann e^ell^te:

^örlg, fonbcrn aucf» bte Jjrete, ote
^^^

„Unfreie ganb jlefit bie freie na^ ?'*
«"J f"4!^ ^ei».irt«ng

;„rbe alfo ber eöl,erftef,enbe ^^^«»^af~fJJ jurüVfü^ten,
i,t auf taS allgemeine Streben

^^if^H'^'^^^^Z al e barang

ILI
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tnac^t Ratten, \o erfampften fie bag '^C(i)U bag bie neu in i^r (5e«

meintoefen SUufgenommenen t)on feiner anbern ^errfd^aft mel&r ab«

f)ingen. 6ie faßten bieg in bie ^orte: „©leid^ frei finb, bie in einer

eiat>t fi^en" unb „ßuft mac&t frei". 3)iefeg ©diic^en ftef)t in ftraF)«

lenbem Oegenfa^ 3u bem für haS Gebiet ber Ornnb^erren geltenben

'Jöort: „£uft mad&t eigen."

9, ßel^cnred^t

6eit in 2)eutidölanb taS gefamte ^olf 2:räger ber 0taatggeti)aIt

ift, ^at bag Ce&enrec&t Hn legten 9^eft ber mac^t verloren, ^cn eg im

Wittelalter über gans ^JÖefteuropa auggeübt l^at. (Einige gefc^id^tlic^e

(Erinnerungen mögen gIeic&tDoI)l auc^ l^ier am '=p(a^ fein. 3m alten

S)eutfc6en 9^eici& mar bie SeereSpflic^t nid£)t eine allgemeine Bürger«

Pflicht im ]J)eutigen 6inne, öielme^r toar fie bie (Segenleiftung für

eine bem ^fli^tigen übertragene ßanbnu^ung. 5)er ^aifer, ber

grunbfd^lic^ ber (Eigentümer beg gefamten ®runb unb Söobeng ti)ar,

öerliel^ enttoeber auf ßebengseit ober barüber ^inaug bie §er3og«

tümer unb (Sraffd&aften an 935aff^nfd]&ige, bie, mit bem ße^eng-

l^errn burd; bag "^öanb ber 2:reue vereint, bafür 3U jebem 3)ienfte,

tngbefonbere bem <2öe^rbienft bereit fein mußten. 5)ie großen ßel&eng«

trdger il&rerfeitg gaben S:eile ilfirer fielen toeiter an t>en nieberen

^bel unter d^nlid^en Söerpflid&tungen. 6o galt bag ^ort: „3)ag

Selben ift ber 'iRitter 6olb." "^on Söebeutung aber toar: „ße&en gibt

fein Eigentum." Söielme^r fonnte ber Ce^engl&err nac^ bem geimfall

beg ße^eng, alfo namentlid) nac^ bem S:obe beg ße^engmanng, bag

ße^en anfdnglic^ beliebig toeiter oerleil)en. ^it ber Seit tourben

bann bie ße^en toie anbere ^^ec^te erblidf). ©eitbem mußte eg ber

ße^eng^err bem (Sol&n ober einem anberen mdnnlici^en Söertoanbten

beg ßel&engmanng neu oerleiten: „ße^en oererbt auf bag ndd)fte"58lut,

ben dlteften auf ber ©traße, ben *mann t)or ber JJrau". Slöer bie

^flid^t 3um geeregbienfte nic&t felbft erfüllen fonnte, toar grunbfd^-

Ix^ t)om 2t\)m auggefc&loffen: „'ipfäffen unb grauen follen Selben-

rec^tg barben." 3eboc& tourbe nic^t immer an biefem ©runbfa^ feft«»

gelten, eg gab t)ielme^r and) „geiftlic^e unb ^unfellel)en". '^öie

aneg 3)ing feine 3eit l&at, fo ftarb aud^ bag ße^enreci&t allmd^ilic^

ah. 3m SOjd^rigen ^rieg toar 3um k^tenmal bie Cel&engpflic&t bie

(Srunblage beg §eeregbienfteg; bann tvattn eölbnerl&eere an bie

ße^cnred)t. ©eiftttd^c ^ürbe unb gclftacl)cg ®ut 223

©teile beg ^ufgebotg ber 2e?)engpfa<^tigen. 5)ag bloß 3ur ^u^ung

feliebene I aber tourbe im Caufe ber Seit t,olleg (Eigentum beg

it^ZZ. geboc, .alten für bie ^^^^^^^^^^^^^^^

ßeLgüter big in bie neuefte 3eit ^inem nod)
^J'^^^^^'^^^^^^^^

IrlnbW: „^e^- barf nic^t gefpalten
-^'^^^^^^^^^^^^^^^

unteilbar, unb nur ber mnnegftamm toar erbberechtigt^ 3)iefe ^e

^nbrli en finb in ben einjelnen 2dnbern befeitigt

^f^^^^^
3-

™rtLna mit bem ©a^ ber neuen ^erfaffung, ha^ offentlid)

IZZTZX^^^^^^mWe ber (Beburt ober beg ©tanbeg auf-

5ul&€ben feien Cairt. 109).

10. ©eiftlicö« «©ürbe unb geiftltc^«« ®"t

3)er Kampfruf „Srennung t,o„ mrd,e unb Staat" ift ein <£-

«uaniS ber ^teuseit. 3nt ^itteiatter ttufete man nic^t anberg, alä

baft i aat «nb mrc^e jufammcnge^örten. S^ren engen 3ufammen.

fiang eTg e Jc^on ber mme „baS ^eilige römifc^e «ei* be„tf<Jer

tZn''%>iXm^ (a& ^en Staat im «runbe f^ »^-J--

^

ber i^r feinen mächtigen ^rm 3« teilen ^atte «nb f^«^ 'f
" »^^

°

ftrecf « oUte. nur einige befonberä felbftänbige nnb '««*'^9
/^'^^^^^

Lentlid, ber go^enftanfe Sriebri* H.,

'-'-
J^'«

^^^^^^T i t

^i^hu^ ^tifn^flen 3m allqemeinen aber galt: „3)ie Hira)e \]i

ri fbeSSn i#." «nb „bag öeiti.e «ei* ^at ^a-J
ZZl (BeifthVt". ^le t>er gefaxten mrcfte. fo mrbe «uc^ bem

eSnen Wer eine befonbere S^renftellnng 3««^'»«"* = "®'^

Zffen finb ieifter ber S^riften^eit", „^rieftet ftnb Gngel beg

SSei Soltg" unb „Wafc finb «oten unb Ee^rer be got^-

üL\iortö". giber man »ar iod) ni<f)t blinb gegen &'e ®«f<»^ *"'

bf;«?ber aberfd,atiung beg ^riefterftanbeg unb aug ben ftt -

Sen Verfügungen für bie alfo 1lber55F,ten

-^^^^^^J^'^^
r,i m 08 toenn ber «linbe ben «tinben fu^rt". „Srrenber ^mt,

titi" .5eg Votleg .eic^tfertigjei. fommt oon ber^
«og^eit", „®ott ift ei« §err unb ber ^bt einM . ..WJJ
follen toi fen i<xl fie ^riefter finb, nic^t 6erren" unb »«^"t'"«

t ieSner.Uer .enig m^fotger^^ ^^^^^X^^Z
im Saufe beg ^ittetalterg bag ®ebot burc^gefu^tt, t^% »«

^"^J«
ireiog fein muffe. 3)ag fte^t allerbingg im TOiberfprud, mit ber m<xV

11.
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„«„g, bie ber ^poftel ^a«ltt8 gegenübet ber ^eibnif<f)en Weltpelberel

im etjten «rief an Simotl,eug 3,2 gegeben &at: „(£g oll aber ein

«Kchof unfttäfllcf) {ein, eineS WelbeS ^ann." Um biefen TOiber.S 3U ibecf^n! erflärte ble ^rc^e t>aS ^er^ältnlä beä ^rieiterg

lur mrd,e alg geiftige <£^e: „3>le Sir^e ift be8 ^"fj ?;'"",

kben ber geiftlgen ^ burfte ber ^riefter te.ne [«"'**
^^^

eingeben; ?onft mürbe er fü^ be8 «erbrechen? ber ®oj)pele^e fc^ulbig

*"tu* ble ^lr«e unb l&re ©lener ^aben Irblfc^e Sebfirfnlffe «nb

brauchen 3u l^rer «efriebigung eineS eintommenS unb SBermogeng

dS Ift nlAt »ertDunberllc^, tag au<^ blefe fragen unb ble €orge umg

tägliche «rot loolbl bebacf)t ipurben. 3n früherer 3«tt tannte man Ja

noi, feine elgentll<f)en ßlrc^enfteuern. unb ber «erforgung etneS

Pfarramts tonnte nlc^t ble 6teuertraft ber S?lrcf,fpleIgenofen alS

(grunblage blenen. «leimest »urben anbere ^ege B^ff
--f

"•^'"

eine Pfarre ertlcf)ten 5U tonnen, mu&te 3unäcf)ft ein fol«e8 «er-

mögen flcfiergeftellt merben, t<x% au8 ben Srlragnlffen ei«_^t,efter

befolbet werben tonnte, ble ^frünbe. Um ble ^immll<f)en ©uter »er-

mittein ju tonnen, legte ble mrc^e ba^er ben ©laubigen na&e l^r

unter Sebenben ober Don Sobegtoegen Irblft^e ®üter jujuttenben.

Sabei ergab fl<^ au8 bem fog«nannten Sotentell eine Mnle^nung an

»or*rtftll(he ®ebraud)e. «or allerg tourben nämlld^ bem Solen ge-

»piffe smaffen unb ©ebrauc^gflücfe Ing ©rab mitgegeben unb anbere,

ttle etma ba8 ßelbpferb beg öerftorbenen, bei ber «eftattung ge-

oBfert unb oerbrannt. 3)iefer Sotenteil ttarb nun jum ©eelgerate.

er fiel ie^t ber Sirene ju, ble bamit für bag Seelenheil beg «er»

ftorbenen forgte. ®a8 ®eelenf)ell ber ©ermanen toar aber r_ecf)t ge-

abrbet, teilg megen lf)rer ßrleggluft, tell2 wegen i()rer san^anglu^-

fett an ^elbnlfc^e ©ebräuc^e. Sg mußte ba&er nac^ 9lnfi<^t ber

©elftUc^teit burc^ ^o^e Butoenbungen gefiebert iDerben^^ ©egen em

abermaS toanbte m freiließ bag Wort: „Wemanb fol ber ^r«e

aeben unb fein Älnb enterben." Senn »ag einmal auf folcf)e TOetfe

ober burch Eingabe an ein Stofter aug ber S«»"»'»«
^Inauggegeben

mv war für ble JJamine entgültig berloren: „5>et Sob unb baS

Rlofier geben nlc&tg surilcf", „ßlrc^engut ^at 2lb(er8tlauen unb

„^Irdjengut ^at elferne Bä&ne", ble feft galten, t»ag fle einmal er.

aftt haben. 3)enn „TOeltlicf) ©utm fic^ gelftlK^ machen aber get^.

Ueg nicf)t ir>eltllc^". ^n foll einen berartlgen «erfuc^ gar nlc^t

macf,en, benn „S>le ^eiligen laffen nlc^t m, f,^ frage« «nb „®k

öeillgen reben nl«t, aber fle rä<f,en fl<ö". ^nberfeitg fol en am

erträgnlg beg Slrc^engutg ble Firmen einen gewtffen ^ntetl er-

galten: „mrc^engut Ift armer ^enfc^en." mmenttl<f, foll t^nen

bag Satrament nlc^t beg^alb borent^atten tuerben &«'!«"."'" "«

teine ©portet ober fonftlge ©ebü^ren entrichten tonnen. „3)er5lrme

bebarf ©otteg fo gut wie wer met)r \)at" S>te «eichen dagegen follen

fiel, gefagt fein laffen: „^It teerer Sanb barf nlemanb »"»
«»"«J

langeflcf,t erfcf,elnen." Unb „Umfonft wirb fein biliar gebectt"; bag

mojten aucf, ble Slnterbllebenen bebenten, ble wollten, iai für

ben SOerftorbenen Seelenmeffe getefen würbe. Wer bie m.^t nac^

einer beftlmmten m^ Q^meffene ©ebü&r atlsu nleber anfeile, ber

burfte fiel) nlc^t über ble firfa^rung wunbern: „Supferner ^fenntg

mac^t ^öfserne ^Heffe". Senn „©aS (göangetium mu6 nac^ «rot

geben". Sag war In ber Sat fo bei ben Seutprleftem bereu fim.

tommen melft rec^t färgllc^ war. Sag ©porteU unb ©ebu^renwefen

würbe auc^ nac^ ber Deformation grunbfä^tl.* nlcftt geanbert.^uc^

m ber eoangellfc^en Rlrc^e ^ieg e8: „Nlemanb fpelft, ber nac^ ber

«eicht - nlc^t fein fjubenfreujert reicht" (gubenfrettjerl würben bie

gibenbma^lggrofc^en genannt). Slefe ©ebü&ren waren «ämltj, em

Teil beg Slenftelntommeng unb eg galt ber ©runbfatj: „TOer bem

^Itar bleut, foll Dom 9lltar leben." 3n neuerer Seit finb bte ©e«

buhten für gewlffe ^mtgl)anbru«gen, wie Saufen, «eerbigungen, bte

ogSuteS (Eafuallen, ble nlc^t In regelmäßiger
^^^^^^^^^l;^

wnehmen flnb, fonbern fo, Wie fle getabe anfaHen (»om latetnlfc^en

casus, ber Bufall) puflg bnrc^
^^^'^'^'^^'^'''TfTZZm »orben. ferner Ift eg fein Sing bet

f
«"»«'S''*'"' '".*^;'

«f
"**

©ut weltlich 3U m«cf)en. «lelme&t unterliegt auc§ bag t.rcfeltc^e ©ut

ben (Enteignungggefeten unb eg tann j. «• ble (Erbauung emer

<£lfenba^n ober elneg ^anafg nlc^t beg^alb erfcf)Wert werben, weil

ble geplante Sinle burd) tltcf)ll(^en «efi^ fü^tt.

4 ©egenftüct 3um 0atj: ,.^et bem ^Itar bleut, foll bom Elitär

leben" entwlctelte flc^ In früherer Seit ble ^<»&«"."9; ••^« ^""^

Elitär lebt, foll bem ^Itar blenen." (£8 Ratten flc^ namttc^ .« Saufe

beg ^nittelalterg ba8 fogenannte Sommenbenunwefen au8geb.lbet

(Bon commendare=a«t,ertrauen). Wanc^erort8 würben bte (£in.

fünfte erleblgter ^frünben ben flrc61lcf.e« Btoecfen entfrembet ober

an Wien »erliefen unb 3ut ptleftetllc^en «etricf)tung ein atmfeltg

15 ©inller, To8 9tcd)t
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beiolbeter Mittelsmann beftellt. 3)ann 30g b«
»^»«*!^f"fj*;

aJg bet ^fmnbe 6erau8, «.aä er tonnte, unb ber 9"?«»*^
^^^f«

muftte bS ancö teben. 3)ie Seibtragenben aber a.aren bte ^«ge-

rren bts m<S)en]pm- S>ie mußten boppelt 3aI,Ien unb gaben

SVr rufe über liefe, «eba^ren b„r<^ ^orte ^ugbruC »ie= „Jm

guter 9irt feiert feine 6«afe. ei« f«timmer sle^t f^^f^M
ah" u^ „ms nid,t nimmt ei,rtftu8,m nimmt ber 5t8tu2

;
bam

ift ^ier ber t»ertlicf,e ?lut)«ie6er gemeint, tod^renb «tan fonj m.t

biefem Slöort. taS eigentlich, ®eIbtorb bebeutet, bie etaatStaffe be.

''Tatiev Deformation nahmen bie Surfte«, bie ei« SerH^a^S»

re«t beS spapfteS unb ber «ifd,öfe nid,t me^r «««;«««;;"• ^fj!'
fuqniffe bie biS&er iene« suftanben, nunmehr für ftd) m Wuc^.

iTeSe'r bilbete fi<^ baS ^ort: „<£in Jeber 6err iftW »« 'emem

Sanb." &S ift bieg bie «ec^tgftenung, bie man fpäter al2 SanbeS-

bif<f)ofgtum besei^net l)at.

11. ©etfötd&e 3"*t

3)ie fat^olifc^e Äir*e &at im Mittelalter tjreW «»e/
^^*

-menfcben i« fteigenbem Mafee auägebe^nt unb befefttgt. ©ie »et-

S g unbfäU «e^orfam, «ic^t bieg innere. <Stn''*f
"^f

«"

ijn Lbote«. Seute toie bor Sa&'^^^^^erten bermrjt fte bie 3«

berung ber ®e«.iffe«8frei^eit. „Ungläubige fielen gleid, öeiben unb
.

ctuben" unb „mile, bie miber be« rf,riftllcf,en ©tauben leben, ftnb

SgiauMg". ion bem ©lauben aber, ber nic^t nai, ©runben fragt

unb ane Ce^ren toillig Einnimmt, U)irb anertennenb aefagt: „®e8

^ö^lerS ©laube ift ber befte." 3eboc^ war man ft^ t.on je^er be-

Jöt ta% bie Menfc^e« berfcf,ieben gef<^affen finb. Manche grubein

prüfen alle? unb nehmen nic^t «nbefe^en &in, toag b.e tpeltltc^e

ober bie gelftli^e Obrigtelt borf«reibt: „3liemanb tann frommer

fein als eg i^m ®ott sugemeffen" unb „3)er ©laube muß bon ®ot

fommen." &S wäre gut, t»enn bie Sirenen be8 immer eingebent

""^S'^iro^e feüt nicf,t felog bie ©laubenSle^ren feft, H«
J-eftlmmt

a«<^, ml*e Se^ren burd, befonbere gefttage ä^f«*«* »»erben follen

©anac^ W fi<^ ber ©laubige 3« richten, ob i^m au.^ e.n getertag

©eiftli^e Su*»
227

beim etanbe feiner arbeiten im ei"selnenja.l
^Xi'ZTXn

^^6f . <man muft bie Sefte feiern, mt Jte fallen. 3)tefe ^eite geuu

Seb« rbre'gan3e Uften^e«, ober fjr ein3elne .änber ^er

nur für e n ^ir<^fpiel: „ßein 5)orf ift fo Hetn, eS tft beS 3«^«^

Tumll mrVeir unb >ine Kapelle ift fo Hein, fie W l^^^U^

^t:; btSlber .ir<^e nicl,t pit, bem toerbenmm^U^^
«„fertegt, toie Sttugfijlug »om ©enufe ber ©atramente ober bei ftar»

Jere« 4rge^en bi 5lu8fto6««g aug ber tir^lic^en ®emetnf«aft.

ber mS nbann: „S.eg W^^ ©<l.">ett ift ber ^ann." 3)ie^u«e

begnügu fi« iebo<^ ni«t bamit, rein religiöfe S8erge?,en mtt rein

SSe« ^itt^ln 3u fü^nen, bielme^r oerftanb fie in imnier «,d^^.

rem umfange bie ©eric^tgbarteit an fi« 3U Stehen; juna^ft ein-

Z mr IL merlter, bere« eg Ja bei bem auggebel,nten Orben -

X„ re«t t,iele gab. 3)ie ßatenioelt be3ei«nete man mit Vorliebe

Tlg ©<f,a*e, bie 3ur erla«g««g beg ©eelen?,eilg eineg §.rten b -

Surftet 5>; tonnte biefer alg Sräger ber 9«*?'»««"
^**f

«
^.

'*

ihn über bie fonftige Menf<ö6eit ^inaug ^oben, auc^ ftrafre^tltc^

niAt einem Saien unterftellt toerbe«. „3>ie ©<^afe öurfe« i^ren

ßirten «i(^t ftrafen." S>ann aber bea«fpru(^te bie Sirene bog W^ter.

amt toeiter l« allen ^er^ältniffen, bie eine religiöfe «ejte^ung

batten: unb bag toar im mittelalter ni<&t wenig, ©a^ln geborte 3U-

näAft ber (£ib, toeil babei ber ^tame ©otteg angerufen »urbe. 6ter

berlrat bie 8ird,e übrigeng bie ^nfic|.t, bag ber Sib nl«t gehalten

»erben bürfe, toenn er ei« unfittlic^eg «erhalten ober ^rfprec^en

betraftige, unb nic^t gehalten 3U werben brause. »;«« « «f""«^
tporben war. ©a^er: „3llle ©ibe tann man nic^t galten

,
„®em

Seufel braucht man feinen ©i^wur 3U gölten", „©eswungener fi.b -

,r®ott leib'' unb „©ejtoungener £ib foll nic^t

^-^f-J^^l'Lim biefe ^nf«auungen waren, selflt ber oon ber ^'^«^ »«««

laftte «ru* beg ©eleitbriefg, ben Äaifer ©igigmunb bem ber Ke^eret

beUulbigten 306«««m »»« ^rag für bag Äonftan3er Son3il ge-

geben l,atte. 5>iefer ^ortbruc^ unb bie a«f«lie6e«be ^erbrennung

war mit ein ^nlafe 3u ben blutigen §uffitenfriegen. - £me rel.g.ofe

«e3ie^ung fanb man Weiter in allen fi^efac^en, ia biem a« «r«-

lic^eg Heilmittel aufgefaßt worben war. ©ie warb ein beHebter

^gen^anb ber tir<t,licf,e« ©efe^gebung, ber bie Macl,t ber ge^ftli^e«

®eri<^t8barteit big ing tleinfte S>orf pnein trug. 3)a3U war bag m-
15*



228 2)ag öffcntltc|)c *iRcd^t

reAt burcl) ble «ngemcifcn« ^«äbe^nung bet (S^e&inberntffe eine

Quelle Bon einnahmen, meil bon bielen ©{.e^inberntlfen but<6 bte

tmm Obrlgfeit Befreiung (3)i8penfaHon) ertetit »erben tonnte,

kleben ben auf natürlichen Serl)ältnlflen berul)enben e^e|tnber.

niffen ber «erioanbttc^aft unb 6cf,n>ägerfc^aft f(&uf '"««.«''* 9"^»°

liAe bgl 6. 28. S8on btcfen I)anbelten bic TOorte: „^emeä ^aten

J?inb ne^m' Id. ni<^t mit ^eä>t", unb ,.S« Saufftetn («elbet^

<ai8 fi* ber neujeitige 6taat auf feine 9lufgaben befann, bra* er

grunbfä^lid) (toie beim «erbot ber ©(Reibung) mit biefen Jnfc^au.

wngen bie in ber SJXaturorbnung feinen «ücf^alt ^aben. Sr tpollte

nur »er^üten. ta^ bei na&er Sertt.anbtfcl,aft ber S^egattert bie mel-

fach beobacl)teten ©efa^ren ber fogenannten Snjuc^t für bte geiftige

unb t5rperlicf)e (Sefunb^eit ber mc^fommen ^erbortraten, unb ferner

follte bie Unbefangenheit beS 3amilleni)er!e^r2 nic&t barunter leiben,

bafe fic^ 3u na^e SDerttanbte heiraten, e&e^inberntffe, bie über btefe

edhranfen ?)inaugge^en, F)at er nicf)t aufgenommen.

3)ie Kirche begnügte fic^ auc^ nlc^t bamtt, bie bürgerlte^en TO«.

fungen ber (£^e 3U regeln unb burc^ i^re ©erlebte bnre^jufü^ren fie

sog fogar bie ftrafrec^tli<i)e Seite tn ben «ereic^ i^rer ©eric^tSbar-

feit 2)abel faf) fie baä «erbrecl)en alg Sünbe unb al8 3lufle^nung

gegen (Sott an unb xi,x Biet mx bie «erfö^nung beS 6ünber8 mit

®ott. 5)ie fanonifcf)e 2e^re war ba^er »on 6au8 au8 ©egnerm ber

Sobe8ftrafe: „Sie Sir<f)e bürftet ntc^t nac^ «lut", „®ie ^rc^e ber.

gieftt fein «lut", „«ann fcf)abet ber 6eele unb nimmt boc^ ntemanb

ben Selb" ©pdter aber fcfirecfte bie Äirc^c öor ber S;obe8ftrafe ntcf)t

mebr surüi unb überlieferte Sauberer unb öejen bem Sc^etter-

häufen- ögt. S. 147. (£ine «efonber^eit bcS tircf)Hcfien etrafrecf)t8

ipar noc^ bie Itnterfc&eibung in ber «e^anblung ber 8ffentli<i) unb

ber heimlich begangenen Verfehlungen: „Offenbare 6ünbe, offen,

bare «ufee". „§eimlic^e 6ünbe folt man ^eim«<& büfeen". ®a8 legte

natürlii^ bie ®efa^r nafie, ba^ man bie «erfe^dungen berer, btem
unliebfam bemerflicf) machen, »ielletc^t bie fir<I)lic^en ^Ilac^tanfpruc^e

angegriffen Ratten, an bie groge ©locfe brachte, bie eineS anbern

aber bem man »o^l loollte, fieimllc^ fü^nte. ®ie Steigung, ba8 Sun

eines anberen batb 3u bertufcfien, halb aber aufjubaufcfien, fdEietnt

ia eine unausrottbare allgemeine menfcfjli^e ®rfcf»einung ju fem.

©runbfä^lic^ enthielt bie tirci&lic&e «uge nichts ente^renbeS:

Rird)enbu6e ift fein ©taupbefen." 3l)nen unterjogen ficf) ba^er felbft

(Sctftlidje 3"**
229

beutfc^e Könige, unb ber berül,mte ©ang SeinriJS lV^na<J.«
u,ar\tDar geroife eine ©emütiflung, aber bocF) em ^tttel, bag bte

"^ünTge' beutfc^en Surften s-ng. bon '^«-""S^^jJ^-^".
hen ihnen oerhafttcn Rönig abjulaffen. 3)enn nacJ)bem fetn gaupt

! Ler ber ial ©regor VII. ben mr<f,enbann t,atte aufgeben

müS Z Küsten ber «e<^t8fcf,ein 3«r sabfpenftigfeit genom-

*b bie ber4e'<S^- beS. ^önigS fo toieber ^ergeftellt me naj,

TenS^uungenWer Selten burcf) bie

^-^^^S^^;:^^:
fampfS. ®ie fir4Ucl,en 6trafen, benen tm ^l"«'«»

}',L^,
«aifer nur feiten ju trogen »agte, ^aben in neuerer Bett für toe.tere

Steife IBire fcfjredenbe SSSirfung oerloren.
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23er5ei4)ni6 Der 5Hec^töfpnc^tt)ßrtcr

abbitte Ift Me befte ^uge. 143.

sub g er ed)n et tft gut besap. 86.

©Ott tft ein 9err unb ber ^ b t ein "mbnä), 223.

^enn ber ^bt bie ^löürfel auflegt, bann bürfen bie trüber

fpielen. 130.

©Ott bot brei S)inge ge^affen, ben ^bel, hcn dauern unb bin

«ipfaffen. 217.

"5Ubel fi^t im ©emüte unb nid^t im ©eblüte. 219.

(£bel fein ift gar t)iel mebr alg abclig fein bon ben eitern ber. 219.

<U 11 e 'iöeflagte ^en!t man nid)t. 192.

^rie (£ibe fann man ni<i)t Italien. 227.

•21 Hein getan, allein gebüßt. 136.

«iUller ßdnber (Sitten finb nid)t gleid^. 14. ,

•üllt ift barum ni^t ^led&t. 58.

«5Der bem *iUltar bient, muß bom "Elitär leben. 225.

Slöer bom <2lltar lebt, foH bem "iUItar bienen. 225.

S)er ^Itar ift ber (£5)ren ido^I toert, er ift ha^ §er3 beg ©otteg-^

l^aufeg. 199.

S)ag ^Ite bel)alte. 13.

©a^^lter gebtbor. 67.

5Ulte 'marffteine foll man nici&t berrüdfen. 13.

Slöo ein SRecbt über bag anbere gegeben tuirb, muß bag altere

toeicben. 18. .

5)er ältere foll teilen, ber güngere fiefen. 121.

5)ie d lieft en ^Briefe ge^en bor. 67.

^ m t bringt Mppcben. 206.

SUmt bringt 6amt. 206.

^em ©Ott ein -iHmt gibt, bem gibt er anä) Söerftanb. 205.

S)ag ^mt mad&t toobl fatt, aber nicbt flug. 205.

cQ5ie einen bag ^mt finbet, fo lagt eg i|)n aud). 205.

*iUmt leiert htn 'mann. 205.

3)ag ^mt ift beg ^manneg ße^rmeiyter. 205.

cjöag ber Sölann fann, seigt bag ^mt an. 205.

•51 mt ^euqt bom '^QXann. 207.

«oittit ohne ©olb mad)t 3>iebe. 206.

S St ift (0 Hein, eg tann &«ngen2t>,ert mad,en. 205.

«Utnt mad)t »erbammt. 205.

(£g üt !etn ^mt fo gering, eg beja^lt ben
©»«f-

^O^-

SegUteg 6d,aben ge^t «uf beg ^mteg ^ot tanb. 108. 205.

cm^r bie ®eig anbtnbet, muß fie t)uten. lu^.

Su leg «n\ern 6ad,en mufe tnan be^ntfamer «mge?,en alg mit

^S-i eineg anbern ««t me^r in Oba^t nehmen atg

JZ fnTeln'Sanneg <B«t «u6 Jebennann be.^ren, «>ie ,ei«

ctgeneg. 102.

ainbere Seiten, anbere ©Itten. 15.

«Ungebotene '5D5are ftin!t. 91.

91 n g e b 1 e n e TOate ^at la^me ^ufee. 91.

Ser mid, angreift, ben greife id, »ieber an. 213.

erft an! lagen, bann rieten. 173.

OI,ne eintragen fann niemanb
»«f

«'l^"- l^^-

qoer fic^ an f
Pannen läfet, m«6

f^'^f^'

^nmetfnng ift no<& leine SBesa^Inng 86.

gintoerbnng nia<^t no.^ feine qjerbmbung. 25.

rrre;;e'?S:r5rr:n.rot,.errenaberOon.rbeiter^ot.97.

qs^r niÄt a r b e i t e t
, foll aud) nid)t effen. 97.

JrbeU ift bei ©ott beliebter alg bag ^erbienft ber ^ater. 97.

3)ag ^inh folgt ber ärgeren ganb. 221.

um hcn §alg. 219.
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(I

3)er ^rme bebarf ©ottcg fo gut tote toer me^r I)at. 225.

^ursc Kriege unb arme ßeute foH man fc^nell abfertigen. 175.

^rmer ßeute 6ac^e gilt nid^tg. 165. 175.

^in armer ^iölann fann nid^t 3<^W9^ f^^^- 1^-

«Urmut ift feine ed)<xnht. 219.

^rmut ift auglagenfrei. 171. 176.

(£g ift nirgenbg eine 6eud[)e, eg ift eine "iHrsnei bafür. 178.

Slöer bie §auptfad^e berliert, gibt ^iH^ung unb Be^rung. 176.

^ugen auf, ^auf ift ^auf. 92.

3)ag ^iHuge glaubt fid^ felbft, ba^ O^r anberen beuten. 188.

SlDag bie ^u gen feigen, betrügt bag gers nid)t. 188.

«Uugenfd^ein ift bcr befte aller Beugen. 185.

Sin "iUugenseuge gilt mel^r alg sc^n O^renseugen. 188.

5Uuge um ^uge, ßal^n um Bal^n. 131. 1^4.

3)er mit f^at f)elfen einbrodfen, muß aud& Reifen augeffen. 109.

mug mit ber (ühht, l^eim mit ber 5lut. 220.

^ufeer 2anhc^ barf niemanb rid[)ten. 182.

Slöer augfd&Idgt, brid[)t ben ^rieben. 213.

3)ie "iU r t ift ein ^melber unb fein 3>ieb. 152.

<mit ber ^Et ruft man. 152.

*mit ber ^£t ftieljlt man nid[)t. 152.

^al^re gegen ^al^re. IM.

<Hlle ^anferte finb ber §errfdS)aft. 221.

^ann fd[)abet ber 0eele unb nimmt ho<i) niemanb bag 2thtn. 228.

^ a r ®elb fauf t tDo^lfeil. 93.

^eine 'SHutter tragt einen SBaftarb. 42.

3)er *33auer furchtet nid)tg fo fe^r alg bie ©ered)tigfeit. 69.
-

S)er Sßauer l&at nur ein ^inb. 120.

Slöenn ber Söauer aufg «ipferb fommt, reitet er fc^arfer alg ein

ebelmann. 219.

eg fann fein SB a u e r '3lidf)ter fein. 164.

SiBcnn ber Surft einen Gipfel brandet, nel^men feine 3)iener bcn

gansen ^aum. 220.

'man foll um eineg 'Saumeg toillen nic^t ben gansen "ilöalb aug-

roben. 136.

^ebro^ter *mann lebt 30 Safere. 132.

^efreunbete giagge erfedlt feinblid[)e ßabung. 216.

923er ettoag feat, befedlt eg billig. 57.

^efeaupten ift nicfet betoeifen. 184.

^eifpiele gelten nid^t, fonbern ©efe^e. 164.

^efannt ift l)alb gebüfet. 143.

5)er Kläger fucfet beg ^eflagten §errfd)aft. 180.

3)em <58ef lagten gebüfert allseit bag le^te <?Q5ort. 183.

^ergred&t ift ftarf, unb toeber ^önig, nocfe gerjog, nocfe ®raf fann

bagegen. 72.

^efd[)ert ift unbertoefert. 94.

3)ag ^efefeen feat man umfonft. 90.

Wer ed)ahen tut, mufe ©cfeaben beffern. 107.

Wer fiel) nicfet beffern ti)ill, ben foll ber genfer in bie ©cfeule

nehmen. 131.

3)a8 «inb geftt na<iÖ ber beffern pifte. 221.

<!Ber bie 'mutter beffert, beffert aui, baS mnb. 45.

®te «efferung nimmt bie grau mit bem mnbe unb boä Stnb

mit ber JJtau. 45.

es ift fein «eftanb ol&ne Bing. 100.

TOer einen anbern betrügt, foH »ieber betrogen werben. 145.

«Betrug - ift ber Srömer ?l(ter unb '^Sflug. 200.

©obalb ©efeS erfonnen, ffiirb ^Betrug begonnen. 17.

TOer bie klugen nic^t aufmacht, muß ben «eutet aufmachen. 37. 92.

®a8 betoeifenbe'ZöortM, toer fid) »e^rt. 177.
_

TOaS man beioeifen (ann, brauet man nidfit 3U bef«f)tt)oren. 191.

S esab rt man ben «mann, fo finb bie TOunben quitt. 143.

mxn mag niemanb ben §aIS berfangen, fo lange er besagten

fann. 143.

Jßenn man bie ©ere^^tigfeit biegt, fo brtcf)t fte. 17.

«Sif*öfe finb ?8oten unb £ef)rer beS göttlid&en TOortS. 223.

«if<ö5fe fotten toiffen, bafe fie ^riefter finb, ni*t gerren. 223.

es beigt feine ^u^ 58t efe lein, fie f)abe benn ein etemc^en 185.

«leib- bu bei bem beinen unb tag mid) bei bem meinen. 214.

©efäbrllA Ift eg, toenn ber «Ilnbe ben «Unben fü^rt. 223.

TOer beg TOenfc&en 58 lut berglegt, beffen «lut foll toleber oetgoffen

werben. 144.

«£ßer bie gonb In «tut loäfc^t, mu& fle In Sranen baben. 149.
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«SBIut Jd)relt nacf) ^lut. 140.

'iö I u 1 1 g e ganb nimmt fein Ärbe. 119.

S8 ö 6 m e n ift ber ^urfürjten Obermann. 195.

«üöir ©ac^fen fd)Iagen ben böfen (Eltern nad^. 221.

^ ö f e ©etool&n&eit mad^t fein S)ing gut. 15.

3)ag ^öfe glaubt unb benft man gern. 151.

siöer t>cn böfen S:ropfen |)at, geniegt au« ben guten. 56.

SB ö J e Bungen foll man mit bem S:obe ftiHen. 151.

3)er <i8raud) muß bem ^ec^telDeic^en. 15.

^0 ein ^rauMu§ fte&t, ha fann fein ^acff)aug fein,m
mg ben ^flug irrt, ba^ foll er brechen. 56

breite (Eigen werben fd)mal, fo man fie teilet mit ber Ba^l- 120.

Briefe finb beffer alg Beugen. 189.

^enn bie Beugen fterben, finb Briefe immer ftet. 189.

<;röeg'58roticl)efr,beg£iebirf) fing'. 96.188.

S)er trüber nimmt mit jmei ganben, bie e^toefter mit einer. 112.

trüber nimmt 3tx)ei Seile, ©«»efter ben brüten. 112.

©tieP mein «ruber, fo l)dngt ein 3)ieb. 137.

ciöenn bag ^ort oon ber Bunge ift, ift ber mnn gebunben. 79.

SBünbnig ma<l)t bie e(i)'(oa6)tn ftarf. 137.

<2Der fein ®elb l)at, mufe Bürgen ftellen. 88.

mn nimmt Bürgen, meil man bem §auptmannni«t traut. 88.

ciöer «ürge bleibt, gibt ben ©c^lüffel 3u feinem ®ut. 89

ctöag an einem Bürgen gebricht, bag mug ber anbere erfuHen. 89.

©tirbt ber Söerbürgte, fo toirb ber Söürge frei. 89

3)em Bürgen barf man nicfit an ben galg fprec^en. 136.

Bürgen — foll man toürgen. 89.

^ein «ürge ift geborgen. 89.

«58ürgfd&aft erbt niemanb. 123.

'58ürgfcl)aften muffen bie (Erben be3al)len. 123.

Slöer nic^t « ü r g e r ift, foll ni«t beifc^lafen. 200.

(Erft S8ürgerre(|)t, bann ^aufmanngred)t. 200.

5)ag mnb folgt bem '33ufen. 221.

^er geminnt, geniefee, toer berliert, ber ^^B^- 1^^;

sröer bie ^unbe gef<l)lagen, mug fie büßen. 106. 136.

geber ift fcl)ulb, feine eigene s:at 3u bügen uni) 3u beffern. 107.

«JDo ein (Beriet ift, foll ein Büttel fein. 169.

^ne bie tPiber ben (^Stiften glauben leben, finb ungläubig. 226.

(£f)riftug ^at biele S)iener, aber loenig mcl)folger. 223.

©al&eim bin id) ^önig. 199.

Um 3) auf bient niemanb. 98.

©eicf) unb ßanb gel)ören 3ufammen. 72.

^ein ßanb of)ne 5)eict), fein S)eicl) o^ne £anb. 72.

^er nm fann b e i d) e n , ber mufe toeicl)en. 72.

gürg 3)enf en fann man niemanb f)enfen. 132.

<man beutet ein SRecl)t mit bem anbern. 13.

(Ein 5) i e b Idfet fo ü)enig bom ©teilen, ti)ie ein §unb bom «eHen. 153.

S)en 3)ieb foll man ^enfen unb bie gure ertränfen. 146.

5ft ber 3)ieb gefangen, fo foll man il)n l)angen. 146

eg gefallt bem S)ieb fein SBaum, baran er pngen foll. 14b.

5)ie eifere finb nirgenbg beffer alg im ^ffer, ber S)teb alg am

©algen unh ber ^öncf) alg im ^lofter. 146.

•iXiemanb fann feinen 3)ieb fangen. 162.

Sin 3)ieb ftie^lt fid) feiten reicl). 153.

S)er mnn berurteilt nic&t billig einen 3)ieb, ber felbft ein 3)ieb

ift. 163.

«Oöer bient, ift fo gut toie trer lofint. 97.

SIDie gebient, fo gelohnt. 97.

man fon niemanb mit boppelter ^ute süchtigen. 143

^om iorf gerid)t 3um ©tabtgeric^t, bom ©tabtgeridjt 3um gof«

gerieft, bom §ofgeri«t 3um ^ammergeric^t 193

^n brei ©d)öffen nimmt ber ^önig bie 925a^r&ett. Ibb.

3) r i 1 1 e ganb foll anttoorten. 63.

Sö5ag bu nic^t loillft, beg überlieb' au« einen anbern. 212.

mit 3)ünf en berieft man bag 'iRe^t. 164.

^Ig ^bam grub unb (Eba fpann, U)o toar benn ba ber (Ebel-

(EineTelmann barf bor beg anberen (5eri«t nicl)t fte?)en. 178.
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(£ln (Sbetmann gibt feinen Soll. 203.

3)ie (£^e ift ber fieben Seiltgfeiten eine ber ^öc^ften. 27.

3)ie Ä 6 e ift fein Söerluft ber 3ungfraufcf)af t. 27.

3)er (^Öeftanb ift ber ^eitigfte Orben. 27.

(£^e betoeift mnber. 39.

(£^eleute t)erbrecf)en nirf)tg, menn fie fic& ferlagen. 27.

(£l)ebrud) reifet bag ^f)ebanb. 29.

ehrli* tt)af)rt am Idngften. 153.

ciöer einen ^rosefe um eine §enne ^at, ne^me lieber em (£i bafur.

172.

3)er C£ib allein ift ©ottegurteil. 191.

3)er Äib ift ein dnhc alleg gaberg. 191.

S)er (£ib ift ber Beuge ber STöa^r^eit. 185.

^0 ber ^etDeig abgebt, gef)t ber Äib 3U. 191.

(£ i b e fcbtDören ift nicfit 9lübengraben. 156.

^ommt ber S)ieb sum ^ibe unb ber ^olf 3ur Qeibe, fo ^aben

gewonnen beibe. 192.

<mit eigen barf ber ^rbe feine ©d)ulb entgelten. 122.

Wtv fein eigner Qerr fein fann, ber biene feinem anbern. 219.

^iemanb fann ^lid^ter in eigener 6ad)e fein. 186.

©igenleute »erben für nicf)tg gead&tet. 220.

ein (Eigen mann ift tot im ^t<i)te. 220.

^iemanb ift fd)ulbig, um eigenen ßo^n 3U bienen. 206.

gebermann ftie^It unb raubt, borgt unb ftd)t auf fetnen eigenen

§alg unb feine eigene gäbe. 136.

eigennu^ ift böfer ^u^. 196.

eigennu^ ift Berftörer beg gemeinen ^u^eng. 196.

Einfalt ift bie Jreunbin beg 'Jle^i&tg. 10.

e i n greunb fann für t>tn anbern anttoorten. 169.

eg gibt feine feftere ^auer alg einig feit. 210.

5)ag ift gut, loenn alle Banner einig finb. 167.

e i n eifen mad)t bag anbere fc^arf .
1^0.

6elbft e i n g e b r cf t
, felbft auggegeffen. 136.

ein 'mann ^at fobiel 'Jlec^t toie ber anbere. 176.

ein ^ann fann nic^t alleg in ©ebanfen f)aben. 166.

e i n ^enfd) ift fo gut toie ber anbere. U9.

sa3er einen ftraft, ftraft F)unbert. 1^3.

einmatift feine (SetDo6nf)eit. U.

Söer3ctcf)ntg ber SRed)tgfprid)toörtcr
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einmal ift nid)t immer, l'i.

Slöo einmal gerid)tet ift, ift banad) immer gerichtet, m.

ein Beuge ift fein B^uge. 186.

ein Beuge ift einauge. 186.

ein Beuge ift genug mit einem böfen ©ernste. 185.

(Eineg mnneg Beugnig taugt nic^t, unb todr' eg em ^if«of. 186

lim etimme ift foMel mie feine, unb mar' eg em getd)toorener

^?nf e'iner' Beugnig gibt, bag ift toie feiner, 3toei toie 3e6u.

186.

ein Beuge ma^t einigen ^eioeig. 186.

(Eineg mnneg ^ebe 6abe ic^ gehört, F)ören mr au« beg anbern

SJBort. 177. ^ ^f -. iluy;^

sine? Cannes «ebe ift feine? ^anneS 9lebe, man foll ftc btHtg

böten becbe. 177.

(Eines Cannes ttegen bleibt fein <p?Iug fielen. 20d

eineg mgelg toegen fann ba2 6(f)iff untergef)en. 206.

eintrad)t ^at große maä)t. 210.

©er «ürger Sinttac^t ift ber ©täbte befte gefttgfeit. 210.

ein Sd)tBert ^ölt ixxS anbere in ber ©df)eibe. 212.

eifen unbealj ift feine ««ufmanngffiare, fonbern toniglK^c §anb.

lung. 202.

eifern "Bief), baS ftirbt nie. 102.

3)a8 erbe fällt ben S 1 1 e r n in ben «ufen. 114.

eUernlog ®ut mag tpeber wai,]m noc^ fc^wtnben. 49.

TOer ni«t empfängt, branc^t ni#t »ieber 3u geben. 100.

®leentef)atl^r«ed)tanfbem«u(fel.68.

Kein «e<f)t gcfte^t Enterbung of)ne ©d)ulb. 118. 159.

entgegen ift nä^er al8 einbringen. 177.

Sie Ute finb geneigter 3u entlaffen al8 j« t.erba«men. 178.

TOerntein^lutfiat, ift mein erbe. 112.
._ «,h,„ ,„„«

TOag t)on ber erben 9anb gefontnten, muß man ben erben suerft

bieten. 60.

(Erben ift fein ©etoinn. 123.

erbgut erbt bei ber ©(^toertfeite. 111.

erb gut erbt fidfi niebertodrtg unb nid^t auftpartg. 112.

«man foII erbe teilen in alle ^niefnoten. 120.

^ormunbfcf)aft erbt fein Wann auf feinen erben. 50.
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SEöer mit (Erlaub nig gegen mein ®ebot ^anbelt, ber bleibt o^ne

Strafe. 129.

S)er erfte in ber Seit, ber erfte im 9led)te. 20.

S)ag ebangelium mu6 nac^ «rot gel)en. 225.

mg man treiben unb fahren mag, ift faf)renbe öabe. 51.

ms bie 5ac!el üerse^rt, ift gaumig. 51.

cjBenn ber ^ein in ben Buber fommt unb bag §eu ang 6etr, fo ift

eg fabrenbe gäbe. 52. -,

^ommt bag ^orn an bie ^ieb unb bag geu ang ©etl, fo ift eg

fal&renbe §abe. 52.

5aF)r^abe ad^te nid)t für eigen. 61. 62.

5aF)rIeute finb aller ßeute ^necl)t. 99.

3)ag «ier fd&mecft gerne nad^ bem Jag. 221.

man mu6 faftenb 3U @eridf)te fi^en. 159.

5 a u l e (£ier finb feine ^aufmanngtoa^rung. 93.

S)ie Seber regiert bag ec^toert. 213.

(£g ift ni<^tg fo fein gefponnen, eg fommt bod) enblt<ft an bte

(Sonnen. 153.

<man muß Sefte feiern, tote fte fallen. 227.

3)ag Seuer ift ein S)ieb. 154.

ein 3)ieb ftnbet fo leicl)t toie ber ©löcfner ben^el«. 154.

ctöer f in bet, e^e berloren toirb, ftirbt, e^e er franf mirb. 153.

^inb' iA bid), fo ricl)t' ic^ bic^. 174.

^er fi« bor bem ®eri«t berbirgt, ber Idfet fid) finben. 174.

ciöer bag Urteil f i n b e t , ift beg ^i^terg Ratgeber. 167

mg nid)t nimmt (S^riftug, bag nimmt ber gigfug. 22b.

S)ie 5 1 a g g e bedt bie ^are. 216.

lieber aug ber 5laf(|ie alg aug ber S:afc^e. 204

Keffer tl)vlxd) fliegen, benn fd^dnblict) festen. 149.

gorbern unb bieten mad)t ben ^auf. 78.

cn)ie man f r a g t , fo mufe man berid)ten. 167.

mr bag Urteil fragt, ift ber 9lid)ter. 167.
^rraiu.r^

(£ine grau mag i^r ©ut nid)t ^ergeben ol)ne i^reg ^nneg Etilen.

30. 36.
^ ^^ -

.

rnr mit grauen fauft, berliert fein ^aufgelb. 30.

^crseid^nig ber 'iRcd)tgfprid^toortcr
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mg ber mann mit bem geutoagen ing Saug einfül)rt, trägt bie

grau mitber 6d)ür3e l)inaug. 31.

eine grau fann in feinem etüd einen mann uberseugen. 188.

spfaf fen unb g r a u e n fönnen niemanb oerseugen. 188

^eine grau fann me^r beseugen alg ^otsuc^t unb (£&e. 188.

Geburt unb (Efie fönnen grauen beseugen. 188.

greieg ec^iff, freie Labung. 216.
_

geber mag bag ©eine frei gebraud)en unb beji^en. o».

grei^eit ge^t über (Silber unb ©olb. 219.

grei^eit ift lieber alg ^ug' unb ßeben. 219.

«iöer freien toin, mufe erft augbienen. 98.

greien gel)t bor miete. 98.

SBeffer ein freier «öogel alg ein gefangener ^omg. 219.

(£in freie g «^SJeib fann fein eigeneg ^inb l)aben. 221.

^inber folgen bem frei geborenen. 221.

®leic6 frei finb, bie in einer (Stabt fi^en. 222.

greie Sprad)e, freie ^nttoort. 177.

^ein fc^drfer ed)tDert alg bag für greifet t ftrettet. 198.

ein grember bringt fein *iRed)t mit fic^. 19.

Söeffer f r e i in ber g r em b e , alg ^nc6)t ba^eim. 209.

©tdbte unb eanber werben nie fo oertoüftet, alg toenn man frembe

Ceute in hen ^lat nimmt. 207.
^. c.*

^er ba eilt nac^ frembem ®ut, auf ben «.artet f«o« bte ^t-

c^ 7eub l g e r §aupttnann ma«t freubige ßrteggreute. 198.

le stPifl« 5«.el 5re«nbe„ «lcf,ter tft, berliert ben emen. 166.

memanbV länger ^rieben, alS {eine ?ta4)barn tpollen. 212.

«Ulle 5? r i e f c n fi^en auf freiem etuf)le. 219.

Snb !ann frommer fein. «18 eS t^m (Sott jugemeffen. 226.

mn einem 5u.^8 brl<f)t man feinen ^llbbann. 7^

Ksenn ber 5u<ö8 seltlg Ift, fo trägt er fernen «alg felbft snm

^urfdfiner. 147.

einen 5unb »er^of)ten Ift fo gut lote geflößten. 154.

S)er gürfpretf) Ift «Itter beS <Red)t2. 167.

©en Sürfpreffiern Ift tole ben S8eld)tigern. 171.

«TDo feine 5ur<f|t, ba Ift feine 3«*'- 1*3.

5 tt r d) t blenbet ben SRid^ter. 161.

geber gürft Ift Saifer In feinem ßanb. 195.

i
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cfDaS bie Surften geigen, muffen ble Untertanen tanjen. 209.

Surften ^aben lange §änbc unb Bleie O^ren. 208.

2)le gurt gehört allen Ceuten. 203.

(gaben Derbtenben ttetfer ßeute «ugen. 165.

®abe, ble blinb Ift, maci)t frumm, »aä ni,t tft. lös.

©era Siebe teilt man ben ©olgen 3". 152.
.„a i-^p

Se" fTd, be8 ete^lenS getröftet. getröftet fid,au<^be2 (Bälgend. 152.

cjöer beg ^a^ ^om ftle^It, i.etfd,ulbet ben ®<«'9«"
_15J^

S)er mnn fommt an ben ®alge«. ble 5rau «"*« ^^^ ® "^- "'•

Se ?nänner an ben ©algen, ble Leiber l« bte ©rube. 146.

@ ö n f
e ^aben telnen ^rieben. 68.

® änf e bejahten mit bem Sopf. 68.

3)er (Sartenlft berblent, fobalb er gefat
"f

Se^arft tf
.
5*^

cjBer nl<^t mit unS fc^leßt, ift ein ®aft unb tetn «urger. 203.

©eben unb bodf) bel)atten gilt nlcfit. 95.

Ser erbe ffilrb geboren, nld&t geforen. 111.

i«g ^ter unb Wutter laffen, ba? foll ble ®eburt befttsen. 112.

® e b u r t ma<i6t tBeber böfe nocf) gut. 219.

Sinnen gebundenen ^agen ^ man ntd)t rieten. 160.

®eban!en Jinb soHfrei, aber nicf)t liollenfret. 1^2.

(Sebing bricht ßanbrec^t unb 6tabtted)t. 19.

(5 e b D r f am ift bie ©runbfefte aller Orbnung. 198

Jo^e;n eejorjam ift, fann fein Regiment befte^en. 198.

ctöem bie ^u^ gehört, ber fagt fie bei ben hörnern. 57.

(£in^D6iftfeingeiftnd)5)ing.l79 ^ ....... .. 223

5)ag l)eiage ^eicl) F)at ^eftanb burc^ ^;rf.^f* t/'^'
''''

^ODo bag ®elb anfangt, l)ört bie ®emütlicl)fett auf. 91. ^

5)anad) (Selb, banac^ ^are. 93.

@ elb fann nicl)t Hnred&t tun. 165.

eelb t)or, 'iRec^t nad). 176.

Gelegenheit mac^t 3)iebe. 153. ' ^ , .,,,,

eelinbigfeit ber ©träfe gibt oft nrfad)e 3ur S:at. m
Gemalte '^\)mn 3dl)len nic^t. 218.

(5 em e i n ®epldrr ift nie gans leer. 185.

Gemein ®erüd)t ift feiten gans erlogen. 185.

Gemein ^aut mad&t einen giedfen. 185.

eine G em e i n b e ftirbt nicf)t. 197.

<2öo man gemeinen m^en tut, bient man bem «iRetc^e. 196.

mg einer einmal genehmigt, bag fann er nid)t loiberrufen. 178.

Genöteteg befielt ni(f)t. 82.

Genügt bir, fo genügt mir auc§. 173.

Gerecbtigfeit mac&t Unterfcl)iebe. 12.

cjöer G e r e* t i g ! e i t 6dlt in ber Qanb, beffen ©etoalt &at guten ^e-

ftanb. 209.

Gerebet ift gerebet. 79.

G e r i d) t ift Gotteg SlBer!. 158.

Gericl)t ftarft Gotteg ßob. 158.

<B5o Gerid)t ift, ba ift ^rieben. 159.

sröo man Gerid[)t ^egt, ba gebeut man ^rieben. 159.

Gott unb Gericht l&aben feinen greunb. 161.

3)ag ^t^t geprt ing ® e r i cf) 1. 162.

Geri(l)t tt)irb oft berfe^rt. 178.

<mit ber ßeute Gericht fann man ber ßeute ^Rec^t betrugen. 170.

Keffer flein Hnred)t gelitten alg bor Gericht geftritten. 172.

^er gern mill, bem gefcf)ie]&t fein Unred&t. 129.

5)ie geringe e^anh sle^t bag ^int> nad) fic^. 221.

S)ag ®erüd)t ift immer größer benn bie SöJal&rl&eit. 185.

Gefc^dft ift Gefd)dft. 91.

Gefc^e^eneg^at feine Umfe^r. 147.

sa5er ein Gefe^ gibt, ift felbft baran gebunben. 129.

^er ein (5efe^ gibt, mug auc^ barüber machen. 130.

3)ie G e f e ^ e ftrafen unb nic^it ber <Ric^ter
.
128.

Slöag bag ©efinbe einbrocft, mug ber ^augbater augeffen. 136.

Gefinbe foll ioeber finben no(6 berlieren. 99.

Getreue §anb mufe allseit offen fte^en. 102.

Geteilteg Jener tod^rt nid)t lange. 120.

Getoalt mad)t fd^nellen Söertrag. 82.

Getoalt ge^t bor ^ed)t. 211.

^lle G e tt) a 1 1 ift Unred^t. 11.

sn5o Gemalt 9lid&ter ift, ha ift bog ridglten. 11.

<aöo Getoalt Fierrfc^t, fcf)tDeigen ble SRecf)te. 11.

£d6t G etoalt fid) bliden, ge^t bag 9lec&t auf Brüden. IL

<aöo Getoalt ^ed)i ift, &at bag 'iRec^t feine Getoalt. 11.

16 JBinlltr, So« 9flerf)t
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243

242

<©o ® e ti) a 1 1 §err ift, ha Ift bie (Serec^tigfelt ^ne*t. 211.

eetTalt, ®elb unb (Sunft, yd)U)d*en 9le«t, (£E)r' unb ^unft. 11.

<2öer gerne if)t i{t, gef)ört an feinen Oberften. 179.

SXöer qeti) innen tDiU, mng beilegen. 100.

?^ Inte gerne t>iel gewinnen, eg fe^lt nur an ber §aupt-

fumme. 103.

(5etD0bnbeitiftbiebefte5)euterinbeg9lec&tg.
M.

. . ,,

S^obi^e^t sUel^aft ift, foll ntan nad) ber 6etr,.^n^eit

ricfjten. 14.

•äluS ® e H) ^ n 5 e 1 1 »trb sule^t «ecfit. 1^.

<£Do ® eao^nfiett ift, ba Ift «ed)t. 13.

©etDo^n^eit ift ei« eifern "^faib, »er fie aussteht, tutm letb. 13.

®en)0l)nl)«it »erbtängt ein «Re^t. 14.

®etD0l)nf»eit n)äd)ft mit ben Tia\)vtn. 14.

IDie gewonnen, fo setronnen. 153.

® e j © u n g e n e t ©ienft fyxt feine Sraft. 220.

©esiDungcner (£ib ift ®ott leib. 227.

®e3»ungenet Sib foll nid)t binbcn. 227.

3)er ® l a u b e muß bon ®ott tommen. 226.
. , ..„ „,5,1,,.

io einet feinen ®laube« getoffen ^at, ba muß er ,^n »teber

Sf^bt^ele über ben ^opf gesogen, fo finb bie S&^eute glei«

reid^. 37.

©leic&eg ^Iter, gleicher ^ang. 67.

®Ieid)e ^ürbe bri^t niemanb ben ^ndtn. 198.

© l e i dö e Vorüber, gleid)e Wappen. 120.

(Sleid) gegen gleich ift bie befte Ballung. 87.

^Ileg ift g leid), ©tein{)aug ober
^'^^''^lll

5)ie mnber Fjaben glei^eg ^ed)t 3u tl)rem Erbteil. 112.

S)ie gleid) geboren finb, follen glei* teilen. 120 .

I^glei^en 6acl)en foll man glei^eg 9led)t beseugen. 192.

® n a b e ftel&t beim <Red)te. 148.

(Snabe gel)t Dor bem '3led)te. 148.

^er auf (5 n ab e fünbigt, toirb mit 3otn Qelojn .
148

^er auUnabe fünbigt, toirb mit Hngnabe ^'^^'^^^'^^^^^^^

So spflug, (Egge unb 6enfe l)inge^t, ba barf man mc^t nad) (5olb

graben. 72.

©olbner gammer brid)t eiferneg Sor. 165.

Siöo man mit golbenen ^üc^f'en fliegt, ba F)at bag ^ed)t fein

echloft oerloren. 165.

mr' eine 6ad)e noc^ fo frumm, man biegt mit ®olt) fie um unb

um. 165.

<20o (S 1 b rebet, ba gelten alle SReben nicf)t. 165.

©Ott ift ein "iUnfang alleg '3led)tg. 10.

©otteg •iHllmad)t ift aHseit auggenommen. 107.

©Ott, ni*t ber '5Henfc& mad)t ben ^rben. 116.

<iUlle ©emalt fommt oon ©ott. 195.

5)ie 6*ulb toeig niemanb alg ©ott, ber fc^eibe fie aud) 3U

9led)t. 190.

©Ott riebt', toenn niemanb fprid^t. 190.

c^enn man bie mi)r6eit mit ^ec^t nic^t finben fann, mug man fie

cntcn mit © o 1 1 e g urteil. 190.

©Ott richtet ben (£ib. 191.

©roge Ferren, groge ©orgen. 204.

© r 8 e Ferren, große 3el)ler. 204.

saiit großen §erren ift nic^t gut mrfc^en effen. 173.

Slöie bu grüßt, fo banft man bir. 143.
. ^.„f q7

«Jöem icö meinen ßeib gönne, bem gönne ic& auc^ ^'^^ ®''*' ^'-

,

ein guter §irt f«ert feine ©«afe, ein fdjlec^ter ste^t il)nen bag

JJell ah. 226.

©in guter Partie ift beffer, alg ©olb unb ©ilber. 150.

©ut 9^ed^t bebarf guter §ilfe. 170.

©Ute ^are lobt fid^ felbft. 91.

^er fic^ ein §aar frümmen laßt, bem frümmt man balb hm

'>RMtn. 212.

Slöer barf jagen, ber barf au^ l&agen. 74.

Srittft bu mein £)ubn, fo toirft bu mein ga^n. 221.

ßalbbruber nimmt b<ilbeg (Erbe. 115.

Ser Salbbruber nimmt mit einer §anb unb ber ^ollbruber mit

^a'nTdnernic^t beffem mit ©elb, fo foll er beffern mit bem

galg. 143.

geber ftieblt auf feinen galg. 136.

16*
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ß a n b muß Qanb faffen. 79.
,. ^ c . - s f.«.

TOa? man mit bem ^unb geU)6t, muß man mit ber §anb be.

ttcifen. 79.

ganb muß §anb wal^ren. 62.

«anbei unb STSanbcl müfien getrieben »erben. 200

mn laßt einen bei bem, nac^ bem er 3«Hnt.eltJat 132.

eine 9anb bon ®et»alt Ift beffer alS ein ©ad BoH 9lec&t. 212.

ßonbwerf belofjnt {einen melfter. 200.

TanZ.Ü t,at golbenen «oben, aber manmug l^n blSsumeHen-

©arTf" Srbt'°eJn Qanbtt,ert8man„, ber «lel (Sewrbe unb

^anbtoer! fann. 201.

5)rei3et)n ganblDerf er , Dietse^n Bettler. 201.

§anbU)er!fa«en ge{)ören bor Un ^ai. 201.

laupt um Qaupt, ^uge um ^uge, gletd;eg (Blieb für gletc^eg

^a^Qaupi für htn S^oten, bie §anb für ten ^ertDunbeten. 1^4.

5)er befte "iUnfer tft bag Qaug. 199.

^eln öaug ift meine ^urg. 157. 199.

?t Wn 8au8 auf bem ®r««b, bann ift fein §au8frlebe ge«

§ a utfH eTen m«6 man ^ten, bem ^elcf,en n>le bem ^rmen. 157.

ßaugbalt braucf)t ^euer, aber (ein Sanb. 199.

ler ein gau8 fauft, W manä,en galten unb ?tagel um-

fonft. 52. 53.

§aug3ing f<i)Iaft nicf)!. 101.

binnen §aug unb öof &at jebermann grieben. 199.

<2öer nid)tg ?>at, muß mit ber Saut besagten. 143.

Seber muß feine gaut 3U 'marfte tragen. 198.

loTenxanbVut, fo ruft er, fo er labet, fo märtet er, unb brmgt

er'g toeg, fo l)at er'g. 152.

9er geißle r mad)t ben ©te^ler. UO.

O^ne geiler fein ©tel)ler. 140.

S)er § e f) r e r ift fo gut ti)ie ber 6tel)Ier
.
140.

3)er §e{)ler ift fd)Ummer alg ber ©te^ler. 140.

fiel)Ier unb 0teF)ler geF)ören an einen ®algen. 140.

3)ie öeiligen laffen ni<f)t mit fi* fpafeen. 225.

S)ie Seiligen reben nid)t, aber fie rdd^en ft<^. 225.

Söer3ci(|)nt8 ber ^c(f)tgfpric{)toortcr
245

v^ ^ t m I iA e eünbe foll man Ifieimlid) büßen. 228.
, ^ ^ o

lle 8eitfud,«n; Ift nlemanbeg al. be. ^Irt., beffen r>a, 9auS

5,« »Ute ^rleg In Seutpufern Ift feine Qelmfu^ung. 158.

Seirat mad)t münbig. 5. 47. 48.

fieirat ing ^lut tut feiten gut. 28.
. . mo i^«

ler e'n 5>ing ^elgt, Ift fo t*ulblg t.le »er eS felbft tut. 109. lo8.

Seife, mag l)elfen mag. 213.

Unrechter Seiler frifet einen Saler. 154.

Semmnig ift bie ^ur3el alleg Hbelg. 175.

2)er S e n g ft ift frei toie ber 5<xrte. 68.

^TTöu benf et feinen, man &at i^n benn. 14/.

Sanlenfet feinen' ^ieb. ber fl* -m^algen «u e„ rann. U3.

Sft bie öenne mein, fo gehören mir aud) bie fiter. 5S.

?at bie Senne brel, fo gibt fie elnS, l,at fie ,mnm, fo fltbt fte aud,

eln2. 69.

. Wo fem Qa^n, ba frä^t bie 9 en n e. 112.

ein Jeber gerr Ift ^apft In feinem fianbe. 226.

§ er reu mute ift Oefe^. 209.

®er Serren Sünbe, ber «auern «uge. 209.

gerren unb Qelllge ge^en bor. 105.

(getreuer gerr, getreuer Kne<if)t. 210.

§ait unfer §err , fo galten rolr «««-flO-

ield)em gerrn bu blenft, beffen Rte.ber tragft bn.JOG.

So bieVerrn raufen, muffen bie Sauern Qaare laffen. 209. 211.

gerrenl»tUelft<Sefe^. 209.

g^ecbt ^at mand^mal gllfe nötig. 169.

croer bem einen ^Uft, fann bem anbern nld,t ^fen um blefelbe

Klage. 171.

Srrenber girte, Irrenbe 6diafe. 223.

'Wai>oi, ftel,t, ben fle?)t man weit. 204.

5.le m<^r ftef,en, fe^en melter alg bie n.eber flehen. 208.

ß 6 er «aum föngt biet 'Jßlnb. 204.

Son loeld, 6 öderer §anb baS ®ertd,t Ift, an bie fann man fein

Urteil 3ief)en. 193.

Kommft bu nld)t, fo ^loP id) bl*. 174.

S>le golften bertelblgen l?.r 9^e<^t mit b«'«

f
*»!^t- ^l^-

Beuge Bom ^ßrenfagen gilt Im «ed,te m«t. 188.

liJ
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Söom görenfagen tolrb tttancf)et aufg ^aul gef(f)Iagen. 151.

ß ö r e n f
a g e n ift I)alb gelogen. 188.

crötn iemanb feinen § u n b befcf)trmen, Jo muß er }!* ber ^uße untere

5ie]&en. 110.

SlDenn ber gunb tt)ad)t, mag ber gtrte fd&Iafen. 209.

ßeiftt bag ^eib Sure, bag Ift ein unbulbbareg <3Öort. 151.

^ein (£&ett)eib ^elgt §ure, aufeer l^r ^ann befc^ulbigt fte. 151.

§ut bei (Sd^leler, Schleier bei §ut. 39.

8

Slöer 3 a ^ r g e I b einnimmt, muß gal^rarbeit tun. 98.

3 eb er ift \id^ felbft ber '5lad[)fte. 107.

3eber <airbelter ift feineg 2o^nt2 toert. 98. 171.

3 e b e rm a n n fann Urteil ftrafen. 178.

(£g ift nld)t gar ol)ne, tDag gerr 3eb ermann fagt. 185.

feineg 3 üben (£lb ge^t über einen S^rlftenmenfc^ien. 188.

S)le 3uben flnb beg *5leic&eg ^ned)te 197.

S)ie gungen berjagen bie 'sUIten. 18.

(Sine 3 u n g f r a u fte^t für einen 'mann. ^7.

eg Ift nlc^t alltpeg gut, bie 3ungfrau 3u füffen. 1^6

SffJer eine 3ungfrau fc^dnbet, ftlrbt feineg guten ^^beg 150.

^ine 3ungfrau fcOlpac^en, Ift tt)le eine ^Irc&e erbrechen. 150.

^0 trüber flnb, ha befifet ber 3^1^

9

fte btn §erb. 121.

S)ag ®ut ftlrbt bom 3ungften 3um 3üngeren. 121.

«iDerseid^nig ber <^ci)mptxd)'aibtttv
2^7

5)er ^aifer ift ein Söater beg ©efe^eg. 15.

3)er ftdrffte Ift ber ^aif er , er ift aller anbem §err. 195.

S)er ^aifer ift SRlc&ter über aUe "iHl^ter. 159.

3)er ^aifer ^at m*t, Jrlebe unb mäht 3U t^«- 1^^.

ßdßt ber ^önlg etmag ungerlcl)tet, fo ^ah' Id) 3um ^ a i f e r ^ut. 175.

cjDer feine SRotburft rebet, btn foll ber ^alf er ^ören. 175

^0 nlc^tg Ift, ba ^at ber ^aifer fein 9lec&t berloren. 88. 122.

3)ag ^alb folgt ber ^ul). 221.

<man mu6 ber ^alb3elt l^r <Rec^t laffen. 74.

^ampf ift ber (Sottegurteile eineg. 190.

smer be„ Satten in ben 5>tecf gcfd,oben f,at, mufe lf)n u-iebet ^et»

auSjie^en. 136.

Sauf bricht ^iete nt(^t. 104.

^auf tut bie ^tete ab. 104.

®et Saufet jagt ben «mietet. 104.

m2 Lufleute m lF,ten ««<^etn ^aben, (.11 man m*t gan.

geSt^rufmann lobt feine mte (Jemen Staut). 92.

Saufmannjd)aft leibet !eine Steunbfc^aft. 91.

Sein Sinb ift feinet ^uttet Seb8finb^42.

©et Settet quält, abet et sap «»*'• ^•

S)a8 Sinb bti(f)t aHe ®ebinge. 117.

Klnb et taufe bti(f)t S^eftiftung. 116. 117.

©eine Sinbet muß iebet tDoPal)tten. 43.

©ie Sinbet finb ba8 etfte 'SBlut. 112.

Sinbet gef,en 3ut gleiten Seilung. 120

Rein Sinb foll be3 'Batetä S*«» entgelten. 122.

Rinbegtinb ift tialbeä Sinb. 113.

m ift ni(f)t8 liebet alä Sinbegünb. 113.

SinbeSttnb foll fte&en an feinet Sltetn 6telle 113.

Wann unb «ffieib foHen Sinbätell neljmen. US.

Sanb fon bet Sito^e geben unb »eine Sinbet ent^^^ 224.

Sie Sit (&e ift bie ^uttet be8 ^etligen ««t*f •

223-

gebe Sit<^e ift in (SotteS «'3«"^«» 5|lf«„f
'•

Sie Sltd)e bütftet nid)t nacfi «tut. 147. 228.

3)le Sitd)e ift be8 ^tieftetS ®attin. 224.

5>te S i t d) e »etgiegt lein «lut. 228.

Sitd)en büße ift fein ©taupbefen. 228.

Sitcfiengut ift atmet "menfc^en. 225.

Sit(f)engut f)at ?lblet8 Stouen. 224.

JÄHf; rHritJilaV. emma. Sit.toei.. 227.

Se SaKlll'ift fo «an. fie ^at Jd^tlic^ einmal Sit d,toe.^. 227.

cffio fein SUget. foll lein Wcl)tet fem 73. 174.

Wo ntemanb flagt, batf niemanb ti4)ten^ 17^-

ca3a8 man bem 9^i<f)tet ni«t !lagt, ba8 batf et ni<f)t ttcl)ten.

®em S läget gebül)tt bet «etoeiS. 185.

«lägetg unb 9lnttoottet8 «ecl)te follen glet<^ fetn. 177.
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<aöag ber ^aifer Hnrec^itcg tDeig, foH er rid&ten o?)ne ^lage. 174.

<^o ber ^aifer bie ^a&r^eit toeiß, mag er ricfiten o^ne ^lage. 174.

(£g ift rec^t, bag bag kleinere bem ©rofeen folge. 167.

S)ie fiel nett 3)iebe pttgt tttatt, bie grogett lagt tttatt laufett. 142.

(Siit fl eitler 3)ieb att bett ©algett ttxug, bott grogeti ttittttnt tttatt

<5pfetittigbu6'. 143.

3)er 2:0b uttb bag ^lofter gebett ttid^tg surüdf. 224.

^uf eitteti grobeti ^lo^ gehört eitt grober ^eil. 128.

Söottt ^ tt a 1 1 e tt ftirbt tttatt tticf)t. 132.

S)er ^ tt e c^ t toirb t)erfauft loie ber gengft. 220.

STöer hcn ^vü gefod&t l&at, tttuß i&tt augeffen. 136.

3)eg ^öF)Ierg ©taube ift ber befte. 226.

3)u fotttttift ober ttic^t, bag ^ec&t ge&t feittett ®attg. 184.

S)en ^ ö ti i g toä^It tttatt sutti '5Rid)ter. 159.

92)0 ber ^önig ift, ift fonft !eitt 9lid)ter. 159.

Soor betn ^önig ttiufe jeber anttoorten. 159.

Slöetin ber Zottig fd)Idft, fd)Iaft au(i> ber ^at. 209.

S)er beutfc^e ^önig &at fein SRcd^t für ben, ber an fic& femeg

l^at. 15. 45.

(£g loarb nod^ fein guter Söormunb geforen. 49.

<235er in nnred)t fallt, besa^lt bie Soften. 176.

^er an ber ©ac^e fdnt, sa^It bie Soften. 176.

Slöer ber Beugen bebarf, muß i^nen bie Soften besagten. 176.

^ oft gelb gel&t bor aller 6c§ulb. 44.

^ oft gelb \6)xtit bor aller ^elt. 44.

(£ine ^ r d 6 e l^adt ber anhcvn bie •iUugen nid&t aug. 179.

^ein ^reuser, fein ©cl)tt)ei3er. 199.

^rieg bringt ^rieben. 213.

sa5erben bie ^rieggleute berfö^nt, bag foll bem ^aifer heb

fein. 172.

brumme ^ege befdf)dbigen bag ^ed^t. 10.

^ u ]& mu6 an 9luff fommen. 102.

(£g ift niemanb fc^ulbig, bie ^u& mit bem ^Ib 3U be&alten. 40.

Kumpane fönnen nid)t sengen. 187.

^ei bielen fünften toirb man 3um Darren. 201.

kupferner ^^^^9 ^^^^ l&ölserne ^effe. 225.

©inen ^ug in (S^ren fann niemanb toe^ren. 150.

^üfterg ^u6 toeibet auf bem mrc^l&of. 206.

2)ie eabu ng ift ber 6ad5e "iBeginn. 185.

S)ie 2 a b u n g iW t>cn ^enfcl)en bor ©eric^t. 185.

Su ein ^ann ben anbern ldl)mt, fo foll man i^m ^intoteberum

tun. 144.

«neuer £ a nb t a g, getoiffe ©teuer. 199.

ßanbtage finb (Selbtage. 199.

2 a n b e g f i n b e r f
oH man bor antexn beförbern. 207.

ednblicf), fittlid). 14.

3)er ßdnber "iprtbilegien finb etDig. 197.

SQJo biele ©efe^e, ba finb biele ßafter. 17.

saJer ßeber gerbt, foH nic^t ©c&ufte machen. 200.

Sft fein ®ut ba, fo finb bie (Erben leb ig. 122.

<mit leerer §anb barf niemanb bor ©otteg ^ngefic^t erfcremen. 225.

S)ag ße^en ift ber Flitter ©olb. 222.

fielen gibt fein (Eigentum. 222.

Sehen barf nic^t gefpalten toerben. 120. 223.

£el)en bererbt auf bag ndc^fte ^lut, ben ^Iteften auf ber ©trage.

Un 'mann bor ber 5rau. 222.

£ e i b an £eib, ©ut an (5ut. 38. ^ ^ . . o..

(Ein beffer ^ecl)t ift ßeibegnot alg gerren (gebot. 135.

£ e i b e g n 1 bricht bag 9le^t. 135.

<man foH leiten, aber ni^tg ^offen. 103.

smer bie weiter ^dlt, ift fo fcf)ulbtg tote ber 3)ieb. 139.

3)er ße^te ma<i)t bie ^nrz 5U. 39.

©rofee ©unft ^at ber le^te Spille. 116.

3>ag le^te ©efc^dft tötet bag erfte. 117.

©er le^te *2Billen foll ber frdftigfte fein. 117.

man mu6 bie ^mter ben beuten unb nic^t bie ßeute ben Ämtern

geben. 207.

<mo baS eigen liegt, \oü man batuber richten. 181.

e b e n unb Steten gcf)ört sum S!auf .
92.

es ift (ein ®cfeti: eS W ein So<^; mx'S finben fann. 17.

3m Kriege toirb »iet gelogen. 184. 213.

®te «irbeit trägt ben So ^n auf bem «üien. 98.

®uter £o^n mo4it f)urtige öanb. 98.

©er um ßo^n geioonnen ift, bem foll man nic^t unrecht tun. 97.
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siBag bag £og einem gibt, bag foH er ne?)nten. 121.

3>aS Sog füllt ben gaber. 121.

2)ie 8anb tDirb gelöft, mte fte gebunben tDurbe. 86.

<^a^ ber ßötoe m«t fann, fann ber 5ud)g. 213.

csöo bie eötDenl)aut nt(f)t augreic^t, tnüpft man ben ^uc^gbalg

an. 213.

ßuft mad)t eigen. 222.

ßuft ma(f)t frei. 222.

cojer bie gafen mad) t , fann fie anc^ serbrec^en. 58. j
3)er gemachte SDormnnb ge^t bor ber geborenen ^unbfc&aft. ^8.

^ic^aelig ma^nt unt Martini sal&lt. 101.

(£in *mann, ein 925ort. 79. 95. ^ ^ . cm^^*

S)en Od)fen pit man bei ben görnern, ben ^ann betm ^ort,

bie 3rau beim ^ocf. 79.

<2nann unb smeib ift ein ßeib. 26.

(£in ^ann unb ein ^eib, 2 0eelen unb em ßeib. 26.

^ann nnb ^eib ^aben fein ö^^tPeiteg ®ut sn t^rem ße^^^^^^^^^^

©d)ldgt ber <mann Srau unb ^nber mit ©tocf nnb 9lnte, fo brtc^t

er bamit feinen grieben. 27.

^lle S)inge follen fein in beg ^anneg §anb. 3^.

3)er <mann ift beg ^eibeg ^ogt unb Söormunb. 47.

S)er mann ge^t 3um (£rbe, bag ^eib babon. 111.

3u Ämtern braucht man nic^t £anbegfinber, fonbern Banner. 207.

S)er Färber geF)ört in hcn eckten SD5ilbbann. 73

^it bem <ma6e , fo man augmifet, toirb einem toieber gemeffen. 145.

muf eine ^aulf ereile ge^iört ein 3)olcö. 152.

3)ag mel)r gilt. 167.

Slöer mel)r bermag, tut mel^r. 211.

mg bie mel)rere §anb mac^t, mug bie mtnbere ^ten. 167

mn Weinen unb ©lauben binbet niemanb feinen ®aul feft. 15b.

9er "meiner unb ber ßügner finb mi trüber. 156.

3)en meineibigen ^enft man über alle 3)iebe. 1^6.

^r ift m e i n , icf) ü)illm fieben ober braten. 220.

Sein%fennig ift beineg ^fennigg ^ruberg unb ßeibenggenoffe.

20. 110.

5)ie m e i ft e n stimmen gelten. 167.

g5er3cidE)nlg ber *5ledE)tgft)rtd5toorter
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sa3er bie meifte Solge ^at, behalt bag Urteil. 167.

S)ie ©Uten follen bie Sööfen melben. 156.

cjöer einen 3u Unrecht melbet, ber foll in feine 5u&tapfen

treten. 157.

ca5o bie menge, ba ift Srrtum. 166.

^in mef fer ift ein bieblic^ morb. 149.

^ein mef f er ift, bag fc^drfer fediert, alg toenn ber ^auer em (£bel-

mann toirb. 219.

miete ift fefter alg ^auf. 105.

miete gel^t bor ^auf. 105.

<mi6l)raucl) ift alleg guten ^rauc^eg 9loft. 15.

sa^er eineg anbern miffetat richtet, mufe felbft o^ne mtffetat

fein. 163.

Sö5o groge mif fe tat, ba ift große ^etn. 128.

<aöer nic^t mit mir ift, ber ift toiber mid). 214.

sröiebu mir, fo i(f) bir. 144.

mitgegangen, mitgefangen, mitgel)angen. 139.

Unter geinben toirb fein morb begangen. 149.

morb mu6 man mit morb beffern (fü?)len). 144.

cTDer ba ^at bie mü^e, ^at billig auc^ bie ^ü^e. 206.

©obiel munb ,
fobiel «^pfunb. 120.

<mit ber münse, loomit bu sa^lft, 3af)lt ber anbere aud). 84.

eo^n unt> S;od)ter gepren ber mutter. 221.

5)ie mutter ift f^ulbig, t^re mnber 3U berforgen. 44.

S)ag mnb fallt in ber mutter ©(Jiog. 114. 119.

S)er mutter miffetat f^abet ni«t bem ^inbz. 137.

smag über ben Saun fallt, ift beg ^ ad) bar n. 56.

<a^on «na^barg toegen foll man ettoag leiben. 56.

Unfere ^a^haxn bringen i^r ^ed)t mit fic^. 19.

•nachgeben ftillt biele Kriege. 173.
,; a, iki

srxad) f p r a cS e unb ginterrebe ^at fc^on großen ©c&aben gebracht. 151.

geber ift fic^ felbft ber nacf)fte. 134.

S)er nd^fte Jreunb ift ber ndc^ifte Söormunb. 48.

S)er ndc^fte JJreunb ^at hcn ndd)ften ^auf. 60

cmui jemanb fein ®ut berfaufen ober berfe^en, fo foll tf)m ber red)te

Srbe ber ndcf)fte fein. 60.
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geber pte \x<i) t)or ber "nac^t. 158.

gebcr "Pfaffe muß t>t^ 'inacf)tg ©emad^ l&aben. 158.

S)ie ^ad)t &at bcffern grieben ali^ ber Sag. 158.

3)eg ^ac^tg ift eg S)tebfta^r, beg 2:agg tft eg ^aub. 152.

ge nd^er bem ^lofter, befto dmer ber "JBauer. 220.

SS^tnn bcr ^öpf ein "JXarr ift, mug eg ber ganse ßeib entgelten. 209.

Slöer ndrrifc^ fauft, mug tDeiglic^ hciai)Un, 92.

^atur 3ieF)t ftdrfer alg [ieben ^ferbe. 135.

^natur übertDinbet bie ©etDo6nF)ett. 15.

•Statürlic^eg ^t6)t Reifet ©otteg ^c(^t 10.

«Steuer ^önig, neue ®efe^e. 16.

^eu ®efe^ fe^t man um neuer ©ad^en millen. 16.

«bleuen ©efe^en folgt auf ber gerfe neuer ^Betrug. 17.

Neutral totll auf ^iern ge^en unb feineg serbrec^en. 215.

3)er Neutrale mirb üon oben begoffen unb bon unten gefengt.

215.

^er tDin 3U bem firbe fte^en, muß in bm Linien fein, bie nieber«

todrtg ge]E)en. 112.

Sö5ag genietet unb genagelt ift, folgt bem gaug. 52.

3um §aug gehört, mag "Jtiet unb ^agel begreift. 52.

gaft bn m\(i) genommen, fo mußt bu mid& hcl^alten. 29.

^ot brt(i&t eifen. 135.

S)ie ^ot bient bem ^imenfci&en nnb brid^t bag ®efe^. 135.

'n 1 fennt fein ©ebot. 135. 216.

*2tot unb Sob l^aben fein Oebot. 135.

3n ber ^ot finb alle ©üter gemein. 135.

*2Xot fud)t 58rot, Ido fid^'g ftnbet. 135.

sajer feine bier «ipfdl&Ie toa^rt, tut ^ottoe^r, tote ber, ber feinen

£eib rettet. 158.

3)ag ®eric&t muß allsett mit n ü c^ t e r n e r Bunge geleitet toerben. 159.

Slöag nü^e unb c'^xixd) ift, muß man galten. 10.

3)ie Obrlgfeit ift ©otteg 3)ienerin. 204.

Ob r ig! ei t, bebenf b\(^ re^t, ®ott ift betn §err unb bu fein

mied)t. 204.

Offenbare 6ünt)e, offenbare ^uge. 228.

Söerscid^ntg bcr 9le(i)t8iprt(f)to5rter
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(£3 tut einem e^rHc^e« mn„ eine ^unbe mcf,t to »e^ «.ie eine

Oljtfeige. 152.

Orbnung erl&ält bie «BJelt. 10.
^ >. ,,

OrbHung regiert bie TOelt unb ber Knüppel ben Qunb. 11.

S)er ^ ap It tann lein «e<^t Jetjen, womit er unfer Sanbrecf,t ärgert. 18.

Seä ^apfteg ©rf)tDert ift ber 'Sann. 227.

Seine spartet ift ber anbern »or. 177.

"meines ^atenmnbne()m'i(f)nid)t mit «Re(f)t. 228.

mn 11 bie amter mit ^erfonen unb ni<^t bie ^erfonen mit

«mtern »etleljen. 207.

Sßetri ©c^lüfjel flüchtet unter ^auti ©.^ttert. 195

®ie Pfaffen finb bie Stifter ber Sl)riftenf)ett. 223.

Sßfaff en unb Eaien finb wrf(Rieben ©efe^eg. 18.

^L L n unb brauen follen Set)enre(I)t8 barben. 222.

S ;!r ifaf ffetnVei^toaffer ^intoirft. bafur mufe i^m ber Serr

geben. 69.

Riffen unb Pfaffen laffen ficf. ni<^t trafen,m
Riffen unb Pfaffen mad)en biet 3U mf-}^^-
«B f a f f e n unb «pilgrime geben feinen 3o«- 203.

ils äedjt gibt bag ^f anb ol,ne beg §errn ^iHen. 66.

«pfanb ift fi(i)erer alg 9anb. 65.

Bfanb gibt oft ßanb. 67.
, ^ , . «,,

IL man tein ^fanb. muß man
^f\'^^<^;!'j2'Zrra im ^er.

Iser borgt oF)ne «ürgen unb ^f anb , bem fi^t em TOurm im ^er

ftanb. 65.

?Dere. 66.

Pfennig ift glei« Wnnig. 20.

J ennlge t,erf<^lägt man, menn "««^^^erre« lomm^^f

'

^ e n n i q e erneuert man, wenn neue gerren fommcn. 202.

liS gebiert mct,er, nic^t aber ein Pfennig ben anbem. 103.

(Sin <Pfttnb foll foBiel tun. Wie bag anbere. 20d.

ip ö b e l macf)t bie §erren »eif e. 16.

'Coliti! ig annerg rebben aS bon. 211.

trieft er finb (£ngel beg göttlichen «olfg. 223.
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^tv SRat fi^t auf feinem (£ii). 204.

©olang ein *iaXann ben '^at fu<i)t, fann fein (Sol^n fein «iRatgmann

fein. 202.

diäter unb 2^dter l^aben gleid^e ^ein. 138.

SReiten unb 9^auben ift feine ^d^anbe, bag tun bie SBeften im

i>anbe. 152.

(£g antwortet niemanb alg 9lduber , alg toer felbft geraubt i)at. 136.

*aöo 'iRauc^ aufgellt, mug Jener fein. 185.

<!Reci^t fommt bon ®ott. 10.

SRed^t ift toa^r. 10.

^ed)t ift gerabe. 10.

<Rec^t ift «aöa^r&eit, <335a^r6eit ift ^ed^t. 10.

S>ag 9^ed&t ift alt unb l^ergefommen mand^en Sag. 13.

S)ag ^ed^t ift fo l^eiHg, bag man eg mit Mufen nid&t berunel^ren

foll. 165.

"Jled^t fagt ein *33Xann bem anbern. 13.

5)ag -iRed^t befd&irmt bie Unfc^ulb. 11.

S)ag ^iRec^t l&ilft htm, ber fid^ nid^t felbft Reifen fann. 11.

^er 9led^t f^at, toirb bo<i) enblid^ fiegen. 170.

*3led[)t ift griebengfttfter unter trübem. 10.

SRed^t ift ©teuer unb (Brunbfefte alleg (^uUn. 10.

^er red^t tut, ift tool^Igeboren. 219.

SlBag einem red^t ift, ift bem anbern billig. 10.

9[Bag einem red^t ift, ift allen red^t. 10.

3>ag 'jRed&t fann niemanb 3U mel^r ßtDingen alg er l^at. 194.

Slödr' fein *5Red^t im Canbe, fo l^dtte Jeber, toag er ertDifd^t. 11.

gunbert gal^re Unred^t ti)ar nod& feine ©tunbe "rRed^t. 58.

5)ag SRed^t ift iDo^l ein guter 'iöXann, aber nid^t immer ber

9lid&ter. 12.

ge mel&r ©efe^, je toeniger ^iRed^t. 17.

sajer l^erfommt unb 'JRed^t begel&rt, bem foll "^led^t befd&einen. 175.

3)ag <R ed&t ift bem •5lnttDorter biel günftiger al§ Um ^Idger. 177.

5)ag Urteil hinbet nid^t, gibt eg ber redete SRid^ter nid&t. 193.

<Red^t fd^eibet, ber Söergleid^ fü^net. 172.

3)ag *iRed^t brandet bem Unved^t nid^t 3« toeid^en. 150.

^ed)tcn unb borgen mad^t Kummer unb ©orgen. 172.

9le4ten ift friegen, bon beibem toeig ®ott ha^ (^nt>c. 171.

«iUn flechten unb Kriegen geminnt niemanb biel. 172.

S^ann man'g nic^t tun in 5reunbfd;aft, fo mufe man g tun mtt

^eTn'Si^ter fann rec^t rieten, er miffe benn, mag ^e«t ift^l64.

cjöer tDill m^l unb feiig fterben, ber lag fein (5ut ben rechten

erben. 116.

<jöer regieren ti)ill, mufe ?)ören unb nid)t ^ören. 208.

3)ag «ÜDaf fer ift beg 9^ e i c& e g ©trage. 196.

3)en ©«aben büßt ber <iReiter, nid)t bag W^^- HO-

S)ie Renten laufen fdE)lafenb um. 101.

3)er ^Rid^ter fi^t an ©otteg ©tatt. 158.

^x6)tev follen 3toei gleiche O^ren l^abcn. 161.

ein 91 i df) t e r barf niemanb fennen. 161.
^ • i «o

ein SRic^ter muß allen beuten ein gleicher ^ic^ter fem. 162.

^ein SR i cö t e r barf feine ©ere^tigf eit berfaufen. 165.

S)er ^ic^ter gibt ben Sag unb ber Büttel labet bor. 169.

3)er ^31 i dP) t e r mug fi^en. 164.

©er 9^ic6ter muß rieten, toie i^m erteilt loirb. 167

milerortg ift eg SRec^t, bafe ber ^icf)ter richtet mtt Hrtetl. 162.

3)em SRi^ter aHein fte^t nW alleg 3U glauben. 168.

5)ag SRec^t fann niemanb 3ti)ingen o^ne ben '^^^^^er^lbü.

eg ift fcf)tt)er 3u ftreiten bor einem ungezogenen 9^ic&ter. löi.

«iRiemanb r i c^ t e t nadf) feinem 'Höa^n. 164.

Oft fürchtet man ben 9lic&ter me^r alg ben Kläger. 164.

Wo ein ^Idger ift, mug aud) ein SRic^ter fein. 175.

3)er <Ricf)ter fann niemanb 3ur ^age 3ti>ingen. 173.

3)er SRic^ter fann niemanb bon feiner mage loeifen 175.

3)er 9^ic6ter ift ni*t barm6er3ig, ber einen ^ö em«t f^et lag
• ^4.

edgt ein m^tcx S)iebe frei geF)en, fo ift er felbft em 3)ieb. 164.

«iXic^tg ift böfer alg ber ungerechte -^Ric^ter. 164.

Unredfit Urteil trifft ben ^ i c& t e r
.
164.

SRiemanb fann fid& felber ricfiten. 172.

5ft ber Singer beringet, fo ift bie gungfrau bebinget. 24.

<Ritterfcl)aft ift feine ©ünbe. 217.

smer 'iR i 1 1 e r ift, ^at ^itterg ^ecl)t. 218.

9litterg 9^ecl)t ift anberg hmn SBauernrec^t. 218.

Wtv ein roftigeg e^mxt ^at, muß eg ftecfen laffen. 212.
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<IDiber «Jl o ^ unb 6pat ift fein 'iRat. 93.

^ig 3um Aufgang ber SBefcfieiben&ett foll bie SRute ber mnber

^aXiffetaten stoingen. ^0.

3)ie 0aat ift beffen, beg ber *5Urfer ift. 52.

5)eg Cannes ©aat ift berbient, fobalb bie (£gge barüber fä&rt. 54.

sa3er fdet, ber nidt)et. 54.

3)ie 6aci^fen bulben fein Beugnig. 189.

Slöer ben ©acf aufgebt, ift fo fd)limm, toie toer 5ineinfcf)üttet. 139.

5)er Kläger foII nid)t gleid) mit einem (5 a cf e fommen. 194.

SIBag einer tnn barf, bürfen anbere fagen. 152.

935er ettoag fagt, muß eg betoeifen. 185.

6 a ^ u n g fann fein natürlid^eg 9lec^t berbrängen. 10.

6elbft foll Jeber feine 6ac^e fud^en. 169.

©elbft fann ber mdger fein B^uQ^ t^^^- l^^-

925er ben 6 ieg behalt, ber ^at ^ed)t. 190.

6 i 1 1 e unb ^:8rauci^ l^ebt gemeineg 'iRed^t anf .
14.

<Ulte 6cöuf)e öerloirft man leid[)t, alte (Sitten fd^toerlic^. 13.

©i^enb mu6 man Urteil finben. 164.

6o ift eg an ung gefommen, fo toeifen mir eg toieber bon ung. 13.

©ol)n unb S:od^ter finb gleich nal^, (£rbe 3u nehmen. 112.

3)ie ©ö^ne finb abeliger alg bie Södter, benn fie iäf^hn ein ©lieb

mel^r. 218.

5)er 6 ^ n be^dlt beg Söaterg 9^ec^t, bie Socliter bag ber Butter. 221.

^an foll ben eo^n um beg ^aterg 6<^ulb nic^t fc^lagen. 137.

5)er eof)n antmortet für t>cn Söater nicl)t. 137.

(SpeerF)anb berfdngt ©pinbell^anb. 111.

«niemanb fpeift, ber nac|) ber ^eic^t nic|)t fein Subenfreusert

rei(l)t. 225.

Um6pielgelber l)ilft man feineg ^leci^t. 81.

9250 fein 0cf)ü)ert borl&anben, ha erbt bie 6plnbel. 112.

5)ie (Srbfc^aft gel^t bom epieg auf bie epinbel. 112.

(Sotoeit ber ©tab 3U gebieten W, tft eg ein recfiteg ®ert$t. 182.

Hberg etabtbud^ gel)t fein Beugnig. 190.

935er ftdrfer ift, ftögt ben anbern in ben 6acf. 212.

(Sott ^ilft bem etdrfften. 191.

3)er Sedier reinigt bie 6tdtte. 181.

6tebenb foll man Urteil fc^elten. 178.

mn foll nicf)t bag Ceber ft e l) l e n unb bie ed)ul)e um ©otteg 925illen

Eingeben. 131.

©teF)len ift biel gemeiner unb größer hcnn ^aub. 15^.

® e ft 1) l e n e g ®ut liegt I)art im ^agen. 153.

(£in Stein tourf loiegt einen 2'otfd)lag. 149.

(Ein 6 1 i e f a t e r , eine (Stiefmutter. 40.

sa5er eine Stiefmutter ^at, &at auc^ einen ©tiefbater. 41.

©efe^ o^ne Strafe, eine eiodc o^ne Goppel. 130.

©tragen muffen all$eit offen fein. 202.

©tragen mug man pflegen. 202.

©treit mu6 man grüfeen bei ©onnenaufgang. 159.

©trenge Ferren regieren nic^t lange. 209.

©trengeg ^edtit berlangt biel 'milbe. 12.

©trengeg ^e<i)t ift bag größte Unred)t. 12.

9KJie bie ©ünbe, fo bie ©träfe. 128.

<2Doburc& man fünbigt, baburc^ toirb man gebüßt. 145.

<mex ben Srebel getan, foll htn ©d)aben ^aUn. 107

Sß5er © d) a b e n ftiftet unb ©«aben tut, finb beibe glei* gut. 109. 138.

5)em mufer fcl)abet fein 9[öiffen. 92.

S)ie ©cfiafe bürfen il)ren Wirten n\d)t ftrafen. 227.

3)ie ©c^afe muffen beg Wirten Urteil fürcl)ten. 193.

Sö5eg bag (£rbreic|i ift, beffen ift auc^ ber ©cl)a^. 71.

^11 ©cha^, tiefer benn ein ^flug ge^t, gehört in bag ^ei«. 70.

(£g ift beffer, se^n bei (£l)ren erl)alten, alg einen 3um ©(Reimen

ma€l)en. 151.

«mit ©cl)eltiDorten foll man nicf)t fürfprec&en. 170.

einem gefcl)enf ten ®aul fiel)t man nic^t ing mul. 95

^iemanb fo na^e fc^iert, alg toenn ber ^auer ^err totrb^ 219.

5)ag © (^ i f f ^dngt me^r oom 9^uber ah alg bag ^uber bom ^*^ff: ^Oö-

Siöag o^ne beg Schiff er g 93erfdumnig gef^ie^t, ge^t über em
unb ßabung. 110.

925er eine 9[öare fcfiilt, fiat ßuft ba3u. 91.

<S5er einen fc^ilt, ber eg uerbient, bleibt ungeftraft. 151.

©cf)lagen ift fein ^led^t. 149.

17 aölnücr, Da« Sflcc^t
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ed^ redete ^esa^lung bricht feinen ^anf. 87.

e ^ l e g e l unb Slöagen follen bcn görfter iDecfen. 152.

Söon 6c6leufen3 0ll unb ^rürfengelb ift niemanb frei. 203.

<mui man }c6ll«ter ec^rift glanben, fo fann flc& ein "mann {)aftig

reid^ fd^reiben. 189.

'^on fd&limmen ©itten fommen gnte (Sefe^e. 16.

3)er ci6 nt i e b fte^t für bag Söernageln. 108. 205.

Slöer gut f d^ m i e r t , ber gut fa^rt. 165.

(5d[)mieren mad^t linbe ßeute. 165.

e c^mi er e ben Darren unb füttere bie ^offe, fo ge^t ber Darren

beffer. 165.

©d[)mieren unb Salben ^ilft allentl&alben. 165.

SJöa§ ber 6cf)öffe finbet, loirb <Red)t. 167.

^n ben ©«offen liegt (Beiohtn unb Söerluft beg ^e($tg. 167.

<5öag bie ©«offen urteilen, foll ber SRi«ter rieten. 167.

<3Ilit fd^ö neu Porten öerfauft man fd)le«te 'OÖare. 92.

©«rift Hebt feft. 189.

(£ i n © d^ u b ift nid^t Jebermann geregt. 218.

3)ie bem ^ann traut, bie traut au« ben ©d^ulben. 37.

©d^ulben finb ber nddf)fte (£rbe. 123.

SUllererft bie ©d)ulben, bann bie <5HlmDfen. 123.

^er tag firbe nimmt, ber fc^ulbet (foll bie ©«ulben ent^

gelten). 122.

SlBer bag C£rbe ni«t nimmt, brau«t bie ©«ulben nid)t 3U ent-

gelten. 122. .o r . /tt i

sniemanb sa&lt ©«ulben na« feinem 2:obe toeiter alg fetn ®ut

rei«t. 122.

<2[Bie man f«ulbig toirb, ti)irb man log. 86.

3)ie ©«ulbigen follen eg entgelten, ni«t bie Hnf«ulbigen. 136.

Söeffer ber ©«ulbige bleibt am ßeben, alg bag man einen Uri''

f«ulbigen Derberbe. 137.

(Ein ©«üler mu6 bor feinem ©«ulmeifter antworten. 179.

^a ni«t tun fann, mag bie S?eute oerbriegt, gibt feinen ©«ul«

3en. 205.

eg W jebermann freieg ©«ürfen. 72.

mg ber 'mann mit bem aeutoagen ing §aug fdl)rt, tragt bie 5rau

mit ber ©«Urse f)inaug. 31.

©«meigenbem ^mn-nhc ift ni«t 3U f)elfen. 59.

sa5er f«toeigt, bejaf)t. 183.

5)ag ©«toert gel)t bor. 111.

5)ie©«toertfeiteift naf)er. 111.

©«tDert unb ©pinbel erben glei«. 112.

^an mufe bag ©«toert ni«t aug ber ^anb geben. 212.

?u« bTn © « u> e r t mug fi« regen, 5ieE)t bein Setnb en ^egen. 212.

Sjer bag ©«toert siebt, fo« bur« bag ©«toert fallen, m
S"e ©« mele an ber §anb l)at me^r e^re benn ein golbner ^mg

am ginger. 97.

"SDet tccf)t i d) m ö 1 1
, betet t«d)t. 156.

ein jeber foll fcJ)n)5ten nad) feinem ©etttffen 156.

ä it (ein e^m «nb mnberfpiel umS 6d,tr,ore« 156.

cffiet bereit? be8 Senfelg ift. ber W ant fetteren. 156.

Wan tann feinen Sag Daben o^ne ben
^^^J^^^

goer einen Selier erbt, niu& einen Saler be3aF)len. 123.

Sie Sa t tötet ben ^aiann. 132.

Sa« fann falfc^en ^«t «ic&t fe&en, bie Sat mre benn tab^u 132.

®ieSaube ift gemein. 73.

S)erSauffteinf<f)etbet. 228.
. ^.a* hr

ier ift ein ftnntmer "menfc^, ber (ein Seftament macfjt. 116^

S;„!ba"mnb geboren toirb, tft baS Seftament fd,on gen,ad,t. 116.

^euer in ben ©acf, teuer i»ieber l)erau2. 36.

illbft ber Seufel tpurbe «m bie göUe fommen, U)enn er emen

^rnr^elTel S; hänfen s«fammenfi.^rt, ge^t mit trompeten

tDieber augeinanber. 15^1.
c .ra i^^ l?i9

^enn ber ^rf a«8 ber öanb, ift er be8

^^"J^
;^^g/''-

Sem Seufel bra«(f)t man feinen ©<f)ttur 3uj.alten. 227.

Sdg^ier gebt auf ben ©(f)abenbe8 gerrn. 109.

?ien iieren ift Sriebe gefegt auger Wölfen unb Sparen. 73.

Siteltoften fein Selb. 207.
r. f..rfSHnf 117

®ag @ef<^äft Wirb burd) ben Sob aHererft beftattgt. 117.

«man barf niemanb »or bie Sore rufen. 182

SOiele ©äcfe finb enblic^ boc^ beS Sfelä Sob. 69.

üen SO tf c^lag unb eine ^aib bef<^mre« tft cm großer Unt.r.

fdjicb. 158.

IT
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5:rau, fd^au, toem. 63. 86.

«inicmanb barf 2'rug unb ^rgltft öcrfaufen. 92.

S)cm trunf ncn 'mann foll ein gelabener Slöagen augtDetd^en. 13^.

3)em trunfnen <2Hann foll ein ^uber §eu angmeic^en. 134.

S:runf enl^eit mad^t Diel <8ogF)ett. 133.

Söon Srunfenl)eit fommt Diel llbel. 133.

S^runfene greui), nüd)terne§ Ceib. 133.

2:runf en gefünbigt, nik^tern gebüßt. 133.

SB)er trunf en morbet, muß nü<:^tern l^dngen. 133.

Srunf en geftol^Ien, nüd&tern gelangt. 133.

Sugenb mad^t ebel, aber ^bel mac^t nid^t Sugenb. 219.

©ieSugenböor aller Sugenb ge^t, bie böjem ^ute »iberfte^t. 204.

'iriaiS) 2:ug enb unb nid^t nad^ ©unften. 207.

St)rannengetDaIt tDirb nie alt. 209.

U

SUtn übel gewonnen @ut, — W ber öritte (£rbe toeber Sreube nod^

'mut. 154.

SlDer nx&)t überfeinen fann, fann ntd^t regleren. 208.

Slöo fein ®efe^, ha ift aud^ feine Übertretung. 128.

«miemanb ift ber 'iHarr u m f o n ft. 98.

^g ift alleg gut genug, mag man umfonft gibt. 95.

*335ag man umfonft l^at, foll man umfonft geben. 171.

eg ift niemanb beg l^eiligen ©rabeg guter u m f o n ft. 206.

H m f n ft toirb fein ^Itar gebebt. 225.

Hnbulbbar finb bem ^^Hanne t)ier SlDorte: 'mörber, 3)ieb, <?Räubcr

unb ^morbbrenner. 151.

Hne^elid&e ^nber ^aben feine (Srbfd^aft. 44. 119.

^ein uned&ter ©oF)n ge^t ^uv 2o\um. 44.

Unfreie ^ant) sielet bie freie nac^ fid). 221.

Hngebotener 5>ienft F)at feinen 3>anf. 98.

Hngebunben (Setreibe, gendgteg Beug unb blutigeg ^eib foll

niemanb faufen. 63.

^er unge^eigen 3ur •iHrbeit gel)t, ge^t ungelo^nt baoon. 98.

^ein Urteil fd[)abet jemanb, bag man über einen Ungelabenen

finbet. 193.

Ungerechter triebe ift beffer alg geredeter S^rieg. 214.

Un g er ed&ter §eller frtfet einen Saler. 154.

U n g e to i f f e (5efd)icl)te glaubt man nicl)t. 184.

Ungläubige ftel)en gleid) Reiben
^^^ff^^"^ ^f _.

Soor ber Unmöglid) feit meiert bie 6«ulbtgfeit. 80.

Unmünb ig er ^nber ®ut gewinnt md)tg. 49.

<mit feinem eignen ®ut fann jeber Unred)t tun. 154.

Unred)t (gut gebeil)t nid)t. 153.

Ti ri r ^A t (öut bat '^Iblergflügel. 153.

iriärl IgroßeS Hnred,t. »enn ein Sieb be„ anbern ab.

Xt^' nn'tertanen bellen, fol. berSm Uc O^ren Jpi^en. 208.

Untreue fcl)ldgt i&ren eigenen <mann. 155.

ge mel)r ©efe^e, befto me^r Untugenb. 17.

Unti)iffenl)eit entfd)ulbigt. 18.

lintDifUnb fünbigt man ntd&t. 131.
•

. * iq

U„riHen^eU ^Itft nid,., benn jeber mug fein ^ec^t tennen. 18.

TOer u n » i ( ? e n b »erbricht, büßt milfentli*. 131.

Sag U 1 1 e i I ift SotteS. 158.

j;',:;i ?;:5i:rÄ«" -f "«•« '""•" •" "*

bie ©onne untergel)t. 159.

mit bem U r t e i l nid)t eile, l)öre jubor belbe ^et e 177.

^lle Urteile fommen üon mag' unb ^nttport. 177.

gebeg ^inb bef)dlt feineg ^aterg ^ed)t. 221.

5)er (Sobn bebdlt feineg Söaterg ©cfiilb. 221.

Ser ?ater m«6 bie ^nber si^en, big fle fi* fe bft ertennen. 40.

öater unb Butter erben bor ®d,n)efter unb «ruber. 114^

gii iottegmort unb -Bater tanb nimmt man mit 5«g bag 6<f,»ert

3ur 9anb. 198. _ . ,7=

gebermann ift feiner S3 e r a n t tt o r t u n g roert. 175.

^er fi« bor ein (Seric&t oerbinbet, bleibt berbu„ben. 182.

3ft eg nic^t oerboten, fo ift eg aud) ntc^t unre^t. 128.

«n .. r a e f f e n b e i t ift bie Butter be8 3rrtumg. 189.

S^eLfbil Oenne ,L ^n »ommt. bergifet fie il,re 3ungen. 40.

SO er 6 eigen ge^t nicf)t of,ne Scfiaben ab. 79.
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ca5o ber ^aum fallt, ba mug man il)n tpieber aufrichten. 181.

Wo [x^ ber (£fel todlst, ba mu6 er §aare laffen. 181.

3)ie Sat tt)irb gertd^t, too fie gefd)tcöt. 181.

5)a foll ber 3)ieb redeten, too er fta^l. 181.

<aöo man ben S:otfcl)lag tut, muß man i^n besa^ilen. 181.

Wo bie ea(i)C begonnen tDurbe, foll man fie hztnhtn. 181.

W ber ^ann SReclit forbert, foll er SRerf)t nehmen. 182.

(£in -aöort mu6 fo gut fein loie <58rief unb Siegel. 79.

(£in sa) r t ift fein <pfeil. 132.

C£in "irDort ift ein StDinb. 151.

Slöorte fd)lagen einem fein 2oö) in hcn ^opf. 132. 151.

Slöörter finb au(^ ©c^toerter. 132. 151.

'mit einem S!Dorte ge&t eg an bie «Pfennige, mit Werfen aber an

btn §alg. 132.

«50 ud) er ift Don unferm §errgott berboten. 103.

Slöuc^er ift mir verboten, eg fe^lt mir an ber gauptfumme. 103.

Wer fagt, baß SSJud^er ©ünbe fei, ber &at fein ®elb, bag glaube

frei. 103.

smer nid)t ^at ®ut unb ®elb, bem Slöucf)ern nic^t gefallt. 103.

<5Ö ü r b e n finb Würben. 204.

Wznn hu l)aberft um ein ©c^toeln, nimm' eine ^urft unb lafe eg

fein. 172.

ga^len mad&t lebig. 84.

Slßag ein (Sefelle borgt, muß ber anbere 3al)len. 86.

Slöag ber girt in feiner gut berliert, bag muß ei* ^^3cxf)len. 102.

SBag gelobt loorben ift, mug be3a6lt toerben. 84.

©tielfilt ber ^nec^t, fo 3aF)lt ber <33auer. 109.

3aun ift beg "iUcferg mauer unh ber gimmel ift fein ^ad). 55.

3aun ift ^riebengftifter unter Un ^acf)barn. 55.

SXöag ber Wm begebt, babon ^at ber Se&nt^err bie se&nte

©arbe. 69.

Slöag Obft ber ^ann |>at, bag foH er ber sei) nten. 69.

Söon iebem Söie^ gibt man ben Sehnten, fonber (= außer) bon

Qiil^neni. 69.

3eit unb Ort mad&en htn 3)ieb. 153.

3eit berrdt unb l)ö]^nt bcn 3)ieb. 153.

ein 5 e r b r d) e n 0*toert mufe man in ber ©d)eibe ftecfen laffen. 212.

:^euqen finb berfcl)ieben. 188.

Stai 3eugen unb Urfunben toirb Jeber Streit gertdjtet. 18o.

3 engen fönnen oergeffen, aber ganbfeften md)t. 189.

'JXiemanb fann oon fi« felbft je u gen. 186.

eo einer sie^t ein, foll man ifem f)elfen mit ^ai

©0 einer 3iel)t aug, foll man i^m nehmen, mg er ^at. 22ü.

3ing unb 'miete fc^lafen nid)t. 101.

3ing fann nic^t 3ing tragen. 104.

ßangeg 3 ö g e r n fu<^t man6)Z mnU. 175

3 r n tötet btn Unfcl)ulbigen loie i>en ©rf)ulbtgen. 164.

3)ag 9lec^t lef)rt 3uc&t. 10.

^elcl^r SSöagen 3uerft 3ur ^rücfe fommt, ber fa^rt 3uerft ^m-

über. 20. .

TOet 3uerft iut VlüW fommt, foU juerft mahlen. 20.

SOSer juerft [priest, Ift ber mager. 183.

^ür Zufall bügt man beS Königä «ec^t mc^t. 108 131.

Sniann mag be§ anbern §au8 «nsünben, o^ne bag er ^orb»

brenncr ^elfee. IS^i.

©8 ftirbt fein ®ut surüd, fonbcrn bortt)art2. 112.

3utagenma<f)t?(i)ulbtg. 81.

SJDer md)t 3ujel,en mill, mug ben «entel auftun 92.

©lel) jnbor, fo barfft bu na<f)mat8 ntcf)t Hagen. 172.

Btpang loä^tt nid)t lang. 209.

3B)ei ©<i)U)eftern gegen einen «rwbcr. 112
gB.fitheit

Sur# 3tt.eler Sm^n ^«nb toirb anert»art2 bte SP3af,r^eit

sJT» eifr ober breier BeugniS Ii«gt alle «3af,r&elt. 186.

TOer im Stoeifcl frfjffiört, ift melneiblg. 156.

S)em 3 tD e i f l e r gebüf)rt ni(f)t3. 59.

gxiemanb fann 3 ro e e n Qerren bienen. 207.

3n einer ©ad,e tann man ni«t jmei ^mter ful)ren. 72.

"Jliemanb tann in einer ©a<f)e jtpeimal anttporten. 194

gXiemanb foll 3»ei Strafen 3a^Ien Bon einer 6acl,e. W.

•jnan l)entt feinen 3 U) c i m a l. IM-

3ur «rautliebe fann man niemanb 3»lngen. 2o.

® e 3 U) u n g e n e <£f)e bringt nur ^ei)t 25.
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^Ibfiammung 167

5lt)el 218

«ungemeine ©ütergemeinfc^aft 34, 37

^tltetStcil f.
Seibgebing

gimtleute 204

«Umtötrac^t 164, 206

3tnetgnung 75

3(nerbenrec^t Hl, 121

51nfec^tung ter S^e 180

«Mnfed)tung bet @f)eUc^reit eineftÄtnbce 40

«Unfec^tung eine* ^I^eTttagö 37, 83

Stngcbot 78

5tnna^me eine§ ^Sertrag« 90

5lnnat)ntc an Äinbeöf^att 46

5(nfc^ulbigung, falfd)c 157

«Unfliftung ju 6ttaftoten 138

Otnttag 78, 90

«Unweifung 86

5ltbcitöIol}n 171

3ttbeit§oeTttog 97

gitgliflige Xäufc^ung 83

5Jrmcnrecf)t 171

giufgabe beö 0^ed)t$ 10

«Uufbebung »on aSetttagen 84 f.

«Uuflaffung bei ©runbflücfen 60

Qtufna^me be§ r6mif(^en Ole(f)t§ 2

5lufted)nung 87

3Iugenfc^ein 185

«HußlänbcT 19

«Uuöfü^rungöbanblung 139

2Juöfd)lagung bet ^rbfc^aft 122

5tuöfc^Ue^ung beS ölic^terö 162

«Uu§[c^lieiun9 öon ©emeinbetat 202

95ann»are 215

gSannrec^te 202

Beamte 204

^ebtot)ung 132

93efangenf)cit 161

85egtiff beS Olccbtö 9

gSegnabigung 147

gScgünftigung 140

aSei^ilfc 139

gSeleibigung 151

95crgtcd)t 71 -

gSergroetlSeigentum 72

«ßefc^ranf te 2Ba^Ti)eit bet @^tic{)n)0«et 2

33eft$ 56

^Befi^oetluf^ 58

gSefferung 45

a3e|lanbteil 51

«Bcliarfungömiml 88

g3eflcd)Uct)fcit 165

aSetxug 92

aSettunfen^eit 133

a3en)egUd)e @ac^en 50

SScwei^lafl 177

33en)eiStegeln 186

S^cmciömürbigung 186

^:8ictgetid)t 176

93ifcf)ofe 223

g3luttad)e 140

ä^o^mcn 195

95tanbfliftung 154

«Btingfc^ulben 85

25ütgctU(I)e^ a(lecf)t 23

35ürgetUd)eö ©efe^buc^ 4

«ütgcrmeijlet

93ürgctred)t 200

«utgfd)aft 88 f,

«u^e 106, 141

e^tiflen 226

ßommenbe 225

©atte^en 100

Dauetöet^ältniffe 77

2)eicl^tec^t 72

©chuljc 205

3)eutf(t)eS öleicf) 195

X>uhm^ ^2, 152

Dienjlboten 96

S)ienft^etttag 96

X)ien|l9etlcf)t 179

X)ingUc^e O^ec^te 105

Dinglid^ct ©etic^tö^anb 20

^itefte (gteuetn 203

S)oftotn)ütbe 23

©oppele^e 16

©to^ung 82

€f)e 26
' (J^ebtu* 29

€f)ef)inbetniS 27, 42, 227

et)eU(be« ©ütertccbt 32

(E^elicbfeit eincS ÄtnbeS 39

ef)eUcI)feitöetf(arung 45

(g(;elofig!eit 223

€^efocf)en 227

(5befcf)cibung 28

(E^eoerttag 33

€^re 150

gib 155

^igcnt)anbigeS ^ejlament 117

gigentutti 56

gigentumSetmetb 59

(JigentumMlage 61 f,

ginbouen 53

Eintritt in ein ©ctttagöoctfjaltni^ 105

einjie^ung bcS QSetmogenö 220

gifetncS 9Sie^ 102

(5ltetUd)c ©eraalt 40

^ItetUc^c 9lu$nic^ung 49

Enteignung 225

Enterbung 118

Entfüljtung 150

Entjle^ung bet (gptic^wottct 4

Entflcf)ung beS Eigentums 9

Entfle^ung beS 9lccf)tS 10

Entjlebung bet Ole(f)t8fptic^n)ottet 1

Entlle^ung bet @d)ulbm^attniffe 77

Entjiet)ung beS ^fli(f)tteil6 118

Etbbauted)t 51

Erben HO f.

Etbgut 60

Etbfolgeorbnung 112

Erblaffet lH
Etbted)t bet Äinbet 113, 120

Etbted)t bet Eltetn unb bet ®cf(I)tt)in«t

114

Etbtec^t beS E^egotten 115

Etbtcc^t beft une()elicl)en ÄinbeS 119

Etbfc^aft 111

Erbteilung 120

Erbunwürbigfeit 119

Etbüetttag 117

Etbtjctttctung 113

Erbüetjei(l)ni6 122

EtfüUung 84

ErfüUungSort 84

ErrungenfAaftögemcinfc^aft 34, 38

Erft^ung 59

EtflgeburtStecbt 208

Evangelifc^eS Äird)ente(^t 29

Sa^t^abe 50, 61, HO
^a^tniS 50

^a^tniSgemeinfc^aft 34

5alfcl)e «Unfc^ulbigung 157

^amilientec^t 24

Raffung bet ©efe^e 6

geiettagc 226

Sigfue 226

Slüfye 196

^ottgefe^te @ütctgemeinf(^aft 39

^otflfteöel 152

Stauengut 34

Steijügigfeit 199, 220

^teiflaat 210

5tiebenSfcf)lu^ 214

Stiflfe^ung 88

5tüd)te 53

^unbtec^t 154

5unbuntetfcf)lagung 154

©ancrben 203

@ant 105

@ebü{)ten 225

li
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<3ad)t>cvhc\d)m2

©cbing 75

©egcnootmunb 50

©efiorfam 226

@ci|tcöfranlf;cit 133

@dflli(^e 223

©cmeinbe 199

©emeinbcgctic^t 201

©emetnbetat 201

Genehmigung be« 93oTmunbf(^afte;

geric^tö 50

©crid^te 159

©etic^töferien 160

©eric^töl'c^teiberei 167

©ctic^töftanb 181

@eti(^tS\3oajie^er 169

@erüc^t 185

©efamtcigentum bet ^amitie HO f.

©efamtgut bcr ^^egatten 34

@efc^aftgfüf)tung o^nc 9lufttag 98

@efc^aft§faf)igleit 6, 57, 82

©cfc^loffcne ^ofguter 120

©cfeOen 96

©efettfc^aft 86

©efe^e 15

©efe^ltc^e Stben 113

@efe^li(i)CT ©ütetjlanb 33 f.

©efe^ltcie q)fanbtcc^te 66

@cfe^It(f)cr O^crtteter 48

@efe^licl)e «öotmunbfd^aft 48

©eftcinbnU 183

©ctteibe 51

@ctt)a^tleiflung 93, 95

©croetbe 200

©enjetbeftei^eit 201

©ewetbegettc^t 201

@en)oI)n^ctt^red)t 13

©ottceurteil 190

©tenjjeic^cn 55

©tunbbuc^ 60, 65

©tunbftücfe 50

@ünf»ing§tt)irtfc^aft 207

©ütergemcinfc^aft 34

©ütertecbt 32

©litetttennung 34

Jpaftbefefjl 174

^oftpflic^tgefe^ 107

Haftung ber €tben 122

Haftung für frembc^ 33erfc^ulbcn 108

J^aftung mel)rcrcr 109

halbbürtige SScrwanbte 114 f,

Jpanbbicnjie 220

^anbel 200

j^anbgcfc^en! 94

^anbfd)log 79

.f)anbmer! 200

^auptfumme 103
""

^au^friebenSbruc^ 157

^aoerei 110

^el^terei 140

^eimHd)fcit 149, 152

^eimfud^ung = ^au^fricben^bruc^ 158

Jperrcnlofe (Sachen 75

Eingabe an erfünungSj^att 84

^o^cr 3lbel 218

Jpof^crc ©cwalt 107

^olfc^ulbcn 85

Jpppot^c! 65

1

3agb 73

3agbfolge 75

3agbrc(^t 73

3nbircfte «Steuern 203

3nocntar 101

3rrtum 83

3uben 197

3uri|lifc^c «Perfonen 197

Äaifer 195

Äanonifc^cS ^t(S)t — ^^(^t bcr romtfcf)en

Äirc^e 23

Äapitat 103

Äat^olifc^e Äir(^e 223

Kaufmann 200

Äaufoertrag 90 f.,
104

Äe^erei 227

Äinbcr 39

ÄinbSmorberin 148

©od)üßr3eid)m^ 269

Äir(f)enrec^t 23

Äirc^cnficuer 224

Äirc^Uc^e ©trafen 227 f«

Ätage 173

Älaffeniuflij 142

Äonforbat 179

Äon!ur«glaubiger 20

Äontutgtjerfa^rcn 20

Äorpcrüertc^ung 148

Sollen 176

Ärieg 211 f.

ÄriegSerflarung 213

ÄriegW 213

Äronjcugc 187

ÄünbigungSgrunb 98

Äurfürflen 195

t

Sabung 183

Laienrichter 166

£anber 195

SanbcSbifc^of 226
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EINLEITUNG DES HERAUSGEBERS

»»

Es war der letzte Wille Julius Ofners. daß nadi seinem Tode

eine Sammlung seiner „wertvolleren Aufsätze und Vortrage - wie

selbsTTich !n dem Kodizill ausdrüite - herausgegeben werden

mje D r vorliegende Sammelband will diesen WunsA verw.rk-

Sn Er will ein Denkmal sein, das siA dem ehernen Denkma ,

d*t c^esen Tagen zum Andenken an Ofner erriAtet werden soll.

r Seit stellen möge Das BuA soll deshalb ein Bild der ge...gen

PersönliAkeit Julius Ofners geben - ^^ t""T""\rtZ
ihrer mannigfaltigen Interessen, welAe d.e FortsAr.t^ der Nam

wissensAaft ebenso umfaßten wie die Probleme d« -'>^"?^"
Jf^

Verkehres, die Lebensphilosophie der dunes.sAen Weisen ^benso wje

die neuesten Theorien von SAuld und Strafe. Es ze.gt den oz^al"

wissensAaftliAen ForsAer und den G«""^kr,tjker und -f°"Wdner

es zeigt den Kämpfer für ReAt und MensAiAke.t und es ze.gt

damit'den M.nJen Julius Ofner, in dem glühende GereAngke.t^-

liebe und tiefe MensAliAkeit zu jener Güte zusammenklangen, de

das innerste Wesen seines Charakters ausmaAte und die siA w.e

ein LlAtstrahl in den zahllosen Facetten emes Pnsmas •'^"
wissensAaftliAen Studien und Arbeiten braA. deren tiefsten Kern

und deren letzte Gemeinsamkeit sie bildete. ,
^ _ , ,

.^

Aber die Sammlung soll zugleiA mehr sem als das Denkmal, das

die Pietät seiner Freunde und Verehrer ihm erriAtet Sie soll das-

jenige erhalten, was an Ofners Arbeit von dauernder Bedeutung

war! und soll zugleiA die Aufmerksamkeit weiterer Kreise auf die

zu wenig beaAtete wissensAaftliAe Leistung Ofners lenken. Mag

man auA diese oder jene Position Ofners für überholt halten so

darf man doA niAt übersehen, daß er durA manche seiner Unter-

suAungen (wie durA die ErforsAung des sozialen Gehaltes und der

sozialen Bedeutung des PrivatreAtes) durA seine

^f^^^^^^fj^^^
auf allen ReAtsgebieten, durA seine Erkenntms der WiAtigkeU

der Soziologie für die Fortbildung des ReAtes, vor allem aber durA

seine weittragende Forderung naA einer GesetzgebungswissensAaft

Bahnbrediendes geleistet hat.
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Freilich— auch das Buch gibt kein Bild des ganzen Julius Ofner.

Vor allem deshalb, weil Ofner eben nicht nur Schriftsteller und Ge-

lehrter, sondern auch, ja in erster Linie, ein Mann der Tat war.

Was Ofner aber als Anwalt und als Politiker, insbesondere durch

seine Mitwirkung an der Gesetzgebung, geleistet hat — „die Ge-

sdiichte des sozialen Wirkens Julius Ofners", wurde 191 5 nicht mit

Unrecht gesagt ^), „wäre die Geschichte der Sozialpolitik in Öster-

reich überhaupt" — , das kann naturgemäß in einer Sammlung
seiner Sdiriften nicht oder doch nicht hinreichend zum Ausdruck

kommen. Dann aber auch deshalb, weil das Buch doch nur eine

Auswahl aus den überaus zahlreidien Publikationen Ofners bringen

konnte. Es wurden vor allem solche Arbeiten aufgenommen, die

einerseits durch ihren gedanklichen Gehalt, anderseits durch die

Allgemeinheit der Problemstellung oder die Weite des Ausblickes,

den sie eröffnen, von bleibender und zugleidi allgemeiner Bedeutung

zu sein sdiienen; daneben aber auch solche Aufsätze, in denen Fragen

des öffentlichen Lebens behandelt sind, die heute noch als aktuell

gelten dürfen: sei es, weil es sich um strittige Probleme handelt (wie

die des Geschwornengerichtes), die heute nodi den Gegenstand der

Diskussion bilden, sei es, weil sie Forderungen an die Gesetzgebung

enthalten, die heute noch nicht oder nicht ganz erfüllt sind, wie dies

von Ofners Vorsdilägen zur Ehereditsreform, zum Strafvollzug,

insbesondere aber von der Frage der „Ausweisung" ^) gilt, ein

Problem, das Ofner immer wieder beschäftigt hat und das heute

noch einer befriedigenden Lösung harrt. Wenn Ofners Worte zu

diesen Fragen aber in dem neuen Rahmen weiterwirken und so zu

*) Colbert-Alpheus: „Julius Ofner, der Sozialpolitiker in der Volksvertretung

von 1896— 19 15" in der Festschrift zum 70. Geburtstag Julius Ofners (Wien

191 j). Auf diese Festschrift, insbesondere auf den Artikel Wilhelm Jerusalems:

„Ofner als Ethiker und Forscher", und auf die Abhandlung von Rudolf Bienen-

feld: „Julius Ofner und die Reditswissenschaft", die nicht nur eine Analyse der

wichtigsten Arbeiten Ofners bietet, sondern auch die Stellung Ofners in der Ge-

schichte der österreidiischen Redbtswissenschaft eingehend darlegt, sei hier zur

weiteren Orientierung verwiesen. Ebenso auf die letzte Schrift Ofners: „Das
soziale Rechtsdenken" (Erfurt 1923), die im Sinne der letztwilligen Verfügung

Ofners in das vorliegende Buch nicht aufgenommen wurde.

^) Um einen Ausdruck zu gebrauchen, den Franz Kobler in der eben er-

schienenen Schrift „Recht und Unrecht der Ausweisung" (Wien 193 1) — der

ersten zusammenfassenden Darstellung der hiehergehörigen Probleme — auch in

die österreichische Terminologie einbürgern will.

VIII

'%

*4

1
1

ihrer Lösung beitragen würden — es könnte keinen Erfolg dieses

Buches geben, der mehr im Sinne des immer regen, immer kampf-

bereiten Tatmenschen Ofner gelegen wäre.

Dieser Drang zu wirken durchzieht aber auch Ofners ganzes

sciiriflstellerisdies Werk. „Mein Denken gilt dem Recht der Leben-

den", so sagte er selbst einmal') und charakterisiert damit aufs

treffendste den Grundzug seiner wissenschaftlichen Interessen. Alles,

was er schreibt, ist dem Leben zugekehrt, will das Leben gestalten

und vor allem — fördern. Von diesem Grundprinzip aus versteht

man erst Ofners ganze Reditsauffassung, in diesem Grundprinzip

wurzelt das begeisternde Pathos und das höchste Ethos seiner Arbeit.

Hier wurzeln aber auch gewisse Züge seiner Rechtstheorie, die uns

heute vielleidit einigermaßen fremd oder ungewohnt erscheinen.

Von diesem Leitmotiv aus erklärt sich vor allem Ofners Ab-

neigung gegen jeden übertriebenen Historismus im Recht. Gesetz

und Recht vergangener Zeiten und Völker mögen auch für die

Reditswissensdiafl lehrreich sein, aber nur als frühere Versuche zur

Gestaltung des sozialen Lebens und — wie er meint — vielleicht

öfler durdi ihr Mißlingen als durdi ihren Erfolg. Für die Redits-

wissensdhafl aber maßgebend „ist das Leben der Gegenwart, die

Erfahrungen der Gegenwart, das Wissen und Forsdien der Gegen-

wart" '). Daher auch Ofners Kampf gegen die Methode unseres

Reditsstudiums, das den jungen Juristen in die Rechtsordnungen

längst verschollener Jahrhunderte einführt, anstatt ihn mit dem

sozialen Leben seiner Zeit vertraut zu madien '). Daher seine Op-

position gegen die historische Rechtssdiule, deren Romantik — mit

ihrer Berufung auf eine „mystische Volksüberzeugung" ®) — seinem

») Das Konkordat, Wien 1921.

*) Die Wende in der deutsdien Reditswissensdiaft („Frankfurter Zeitung",

13. März 1911).

*) S. u.: Die Ausbildung der Juristen, ferner Zur Reform der juristisdien

Studien („Zcntralblatt f. d. jur. Praxis", 1896).

•) Rechtstheorie und historisdic Sdiule, Wien 1888, bes. S. 5.
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t j :,, -n,;* \\\re- rein nationalhistorisdie

rationalen Denken
t''''^ ^''"^^^^^ZtlxZ^^^^- Rechtswissen-

Auffassung des Redites seinem Ideal einer
^^''Sf^^

, ^^^
sAaft widersprach. Vor allem aber .st « fJ^^*';; ^isAem

aus seiner Vergangenheu ^^ ^tZslXZlzi^^^rur.
Wadistum entsprungen sei, der Otners aer z,u

"^ • „.

Denken antipathisdi sein mußte: ihm lag es

"f
" ^.^J™.

,eren, als auf organisd.es >^ad.tum
^^J^^^-^^^:^^;l^^^,

lieh nidit übersehen werden, daß siA
^"f f"

^^ ^;^ j^nen

zahlreidie Gemeinsamkeiten zeigen, die
''^^'^^f'^^ZA.rs Sa-

der älteren historischen Schule, insbesondere */« ^'^^^^ _ ^^,

vigny, verbinden. Die Abneigung gegen den Gesetzeskultus

Il^ii'bei Savisny etwas an^-^^^^^^^^^^^^ t
„lebenden Rechte ,

die aer ge
Einstellungen,

gen unserer Zeit durdiaus verwandt ist das alle sin

die Ofner ebenso kongenial hätten erscheinen müssen, wie d'^ evo

1 rmnHidee '-) der historischen Schule und der in ihrer

X'tnd^rG Gebundenheit des Gesetzgebers sUha.

Sende strenge Determinismus ')
--rnaturw.senschaftUd.ei.

Denkweise im -^^^f^^Z:^^^^T^'J^^
Zften -1 w ifw?i er gegen die historisd.e Sdiule in ihrer ur

L ünglLn Form, deren Bedeutung er anerkennt als vielmehr

eg^dfe positivistisdie Reditssdiule der späteren Zeit d. man

SSt mit Lredit die Epigonin der ersteren genannt hat S.

L diarakterisiert durd. einen ,,
Gesetzesabsolutismus ^d^^^^^^^^^

seiner Besdiränkung der ReJ--XttsituÄädlidf,
auf bloße Gesetzesauslegung Ofner schon aus aem

7 A.r Wirkuneslosigkeit der Gesetze ausgeht (vgl. Beruf,

;^>°% IT'aT dl vT wanXLft .it freired.tUdie„ und re*ts».o-

lo^!: LlnWn ve.wei. besonders Manlsk. Sav-gn, und der Moder-

nismus im Redit, Berlin ii(i4- - .^ d„ historisdien

.) Eugen Ehrli*. Soziologie des R^*«> ^ ĵf ' «j' ^^ j^„ Entwiddungs-

Sdiule als ihre größte, l'*»?''«*^"'^'
^I^-^'^^hrt habe -- zu einer Zeit, wo

gedanken siegrei* in
<'-jf;*7;;::'t„\enlr -erlesensten Geistern auf-

er in den Naturwissenschaften kaum einigen

'"*rvgl Landsberg, GesAidite der deutsdien Re*tswissens*aft. IIl/.. S. .08.

4 I Hans R^i*^'. ^«"^ ""«l Ri*tersprud,. Zur.di .9.5. S. ...

i

1
I

ja verderblidi sdieinen mußte, well er seiner Meinung nach das

Recht dem Leben entfremdete. Daher hebt er immer wieder die

um die Mitte des 19. Jahrhunderts einsetzenden Versuche hervor,

das Redit mit dem realen Leben wieder in Verbindung zu setzen,

und verweist er insbesondere immer wieder auf die Arbeiten Dank-

wardts, der, wie dieser selbst gelegentlich von sich sagt, das Redit

zu verstehen suchte „als Ausfluß der praktisdien Bedürfnisse, als

notwendige Folge der faktischen Verhältnisse des Lebens ''). — Vor

allem aber trennt Ofner von dieser rein positivistischen Richtung

ihr Autoritätsglaube"), der Mangel jeder kritischen Einstellung

zum positiven Recht. Die uralte Frage, ob das, was gesetzlich ist,

auch gerecht sei, ob das vo[jil[jiov identisch sei mit dem Stxatov,

diese Kernfrage einer jeden Rechtsphilosophie als Rechtswertbetrach-

tung war dieser Richtung fremd und gleichgültig geworden. Und

hier setzt Ofners grundsätzlidie QppjQSJtioö -Zum strengea-^ReditSr

.

po&itiyismus ein. Er fühlt zu stark den Gegensatz, in den das über-

kommene Recht zu den veränderten Wirtschafts- und Gesellsdiafts-

verhältnissen getreten ist, um nicht immer wieder allem positiven

Recht kritisch gegenüberzutreten und an „das Recht, das mit uns

geboren ist", zu appellieren. Nicht ganz im Sinne des alten Natur-

rechtes, dessen Dogmatismus er ablehnt''), obgleich er seine Ver-

dienste (besonders in den späteren Arbeiten) gegenüber der romani-

stisdien Scholastik seiner Zeit ebenso anerkennt wie seine befreien-

den fortschrittlichen Tendenzen "). Wohl aber im Sinne eines kon-

kreten, von bestimmten ethischen Forderungen ausgehenden „ratio-

nellen" Rechtes. Er selbst setzt dieses rationelle Redit gelegentlich

dem früheren „natürlichen Recht" gleich ''), will aber darunter eben

nur die im Bereich der Möglichkeit gelegenen Forderungen an die

Gesetzgebung verstehen, nicht das Ideal eines absolut richtigen

Rechtes. Wenn er es aber einmal Rudolf Jhering nachrühmt"), er

habe •— nach langer Zeit, während weldier das Naturrecht ver-

") H. Dankwardt, Nationalökonomie und Jurisprudenz, Rostock 1859, I.

Seite 3.

") Über diesen Autoritätsglauben vgl. 4fttonJi^J«i«CT,- Die sozialen Aufgaben

der Reditswissensdiaft, Rektoratsrede, Wien 1895, S. 14.

*^) Rechtstheorie und historisdie Schule, S. 19.

") S. u.: Der soziale Charakter des ABGB.
**) S. u.: Das Recht zu leben.

»•) Rudolf V. Jhering, Nachruf in „Geriditshalle", Wien 1892.

II* XI



il

spottet und verhöhnt war - gewagt, den morahsdien Charak er

d« R chtes hod^zuhalten. so spricht sid, in dieser Anerkennung auch

da Hauptbestreben von Ofners eigener sd.nftsteller.sAer und

Politiker Tätigkeit aus, die Tendenz, das Red.t m« ethisdiem In-

S zu rfüllen''). Zugleid, weist diese f-^kung auch auf O^.s

tiefste Auffassung vom ReAt hin: Das ReAt -*^^; ~JX"
nadi den AnspruA, eine riditige, eine s.tthdie O-^^nung zu se n

Die ReAtswissensAafl aber im höAsten Smn ist, wie Ofner ein

mal r« die Kunde guten, zweAmäßigen ReAtes und semer Vor-

SlgSnVen" "). Und trotz der Erkenntnis, „daß nur der Gedanke

de Rei (sein Zwed. die MensAen zu vereinigen) ew.g ,e^r

einzelne Satz des Redites aber vergänghdi ist" "), glaubt er dodi,

daTsic^ cldsätze finden lassen, die allen bereAtigte" An^pnjchen

der Mensd.en zugrunde liegen: vor allem ^«"^ /"^^^ nttf der
leben als allgemeinem Menschenrecht

^'f^"^^^""t " ke^
Lebensnähe: „Je näher ein Bedarf dem Leben steht, desto staAer

ist der AnspruA im Reit", oder kürzer: „Je "^Jer dem Leben,

desto stärker im Recht""). Es ist ein Satz des,,.dealen Restes

"nidit des geltenden, positiven Redites, aber es sdiemt, daß er nach

ofners Meinung dol mehr bedeuten sollte als ein wirkungsloses

Ideal. Er entbiet ihm vielmehr (als eine Art Idee m regulaiver Ab-

sidit) die konkrete Forderung an den Gesetzgeber sowohl als an den

Riditer, den praktischen Juristen überhaupt, die Verhaltmsse des

Leben .or allem zu beaditen, das Redit nadi dem Lebe" zu
fe-

stalten, dem „lebendigen Redit" zum Durciibrud. zu verhd en
)^

Zu diesem Zwedc kann aber, wie Ofner mdit müde wird zu

^^Tv^Die neue Weltordnung („Mitteilungen der Ethischen G«elUAaft-%

,•• .».SV An Stelle der Tradition der Gewalt, die unser gesellsAaft .Ae»

i:r bXr^:*; Suf": dt Forderungen der Gered^tigkeit und Gleid.hert zu

setzen, die Ethik zu Recht zu erheben."

") Das soziale Rechtsdenken, S. 57.

") Die Jurisprudenz als soziale Technik. S. u.

»o^ Das soziale Redbtsdenken, S. 12.
. , . r» • ««

« V . Der Oberste GeriAtshof über die Dispensehen ("A'beuer.Ze.tung

,0 luli !«.)• Die Jurisprudenz hat es seit jeher nach dem Vorb.ld .hrer

M^is et d?r Lfd.enVristen. für ihr Red,t und ^H« Pm*« SeHalten. wenn

Gesetze und Einrid.tungen, besonders solche aus alter Ze.t. m.t d'" I"'"""

Hofstaat und Volk in Widerstreit getreten sind, auf e.nem durd. das Ges t^

ermögUAten Wege, selbst mit gewissem Zwang, der Natur der Sa*e.

Ubendiien Recht zum Red« zu verhelfen."
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versichern, nur ein gänzlicher Umschwung in der Methode der Juri*-^

prudenz führen. Sie muß die bisherige, noch in scholastischen Bahnen

befangene, rein deduktive Methode aufgeben und sich die Induk-

tion, oder wie Ofner mitunter allgemeiner sagt, die ,B^urwis5en-

scbaftliche Methode zu eigen madien. Das mag manchem auf den

ersten Blick ein unberechtigtes Ansinnen scheinen — begreiflich

vielleicht aus der naturwissenschaftlichen Zeitströmung, unter deren

Einfluß Ofners Denken erwachsen war, für uns heute aber um so

unhaltbarer, als gerade unsere Zeit jeden „Methodensynkretismus**

verpönt und insbesondere eine scharfe Trcnnungslinie zwischen

Naturwissenschaften und Kulturwissensdiaften zu ziehen versudit

hat ^^). Vor allem aber in der Jurisprudenz als dogmatischer Norm-

wissenschaft scheint die naturwissenschaftliche Methode durchaus

verfehlt. Freilich — gegen den möglichen Einwand, daß die In-

duktion ihrem Wesen nadi auf einen allgemeinen Sachverhalt (z. B.

ein allgemeines Naturgesetz) abzielt, den sie auf Grund der Erfah-

rung festzustellen sucht ^^), während es der Jurisprudenz niemals um

allgemeine Sachverhalte zu tun sei — meint Ofner selbst gelegent-

lich, man könne auch bei Erforschung einer vergangenen Situation

oder bei Einleitung einer künftigen Tätigkeit von induktiver oder

deduktiver Methode sprechen, je nachdem, ob man „auf einer breiten

Tatsachengrundlage langsam und vorsichtig nur einen Sdiritt über

die Konstatierung hinaus vorschreitet**, oder ob die gestaltende

Phantasie „rascher, schwungvoller, aber auch sprunghaft über

Zwischenglieder hinweg zu entfernteren Annahmen eilt** ^*). Ofner

denkt hier, wie aus dem Zusammenhang klar wird, in erster Linie

an den Richter, dessen Aufgabe, wie er selbst sagt, darin besteht,

„klar und vollständig zu beobachten und das Beobachtete an der

Hand der Erfahrung . . . denkend zu verarbeiten**. In diesem Sinne

muß der Richter, soweit seine Tätigkeit in der Tatsadienforschung,

Tatbestandsfeststellung, besteht (dem Gewinnen des Befundes, als

") Ofner selbst polemisiert einmal („Induktion im Recht" in der Zeitschrift

„Recht und Wirtschaft", 19 13) gegen Rumpf, der in einem Artikel diese (Windel-

band-Rickertsdhe) Unterscheidung vertreten hatte.

'^) So neuerdings audi Kraft, Grundformen der wissenschaftlichen Methoden,

Wien 1925, S. 216.

") Der prozessuale Aufbau des Rcchtsfallcs (Sonderabdruck aus „Allg. öst. Ge-

richtszeitung", 1904, S. 5).
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welcher sid, nad. Ofners Meinung der U""l"^*«^*""*"f^^^
zweifellos beobachtend, erfahrungsmäßig vorgehen. Daraus w rd

aber zugleid, klar, worauf es Ofner mit seiner Forderung nad,

naturwissensAafUidier Methode eigentlidi ankommt: auf das von

d Srung ausgehende, die-lebendige Wirklid^keit n^d-tvemad.-

lässigende, sondern beobaditende Verfahren wöbe, es zunaAst z^m-

lidi eleidigültig ist, ob dies nod. als Induktion im strengen Smne

tfzeiltt'wefden'kann. Es gibt daneben zweifellos ReAtsdisz.

plinen, in denen die eigentlidie Induktion durchaus am Platz 1

1

und an die Ofner offenbar gleiAfalls gedacht hat: Emerseus d e

ReAwwriologie, sofern sie siA die Aufgabe stel t, ^"^ ^^n R^*""

phänomenen versAiedener Länder und Zeiten allgememe Entw.d.

lungslinien der ReAtsbildung und Reditswandlung zu g«^ n"^"
j'

sie It in diesem Sinne ein Zweig der veob^Aenden Soz-log- und

teilt mit dieser die induktive Methode. Anderseits ist d'«^Me hode

luilgebradit für das Studium der tatsädilidien gesellsdiaftlidien

Vethältnisse, die durdi die Gesetzgebung beeinflußt -d- soUen

ein Studium, das die Grundvoraussetzung jener Gesetzgebungs

wLnstr darstellt, die Ofner vielleiAt nid.t als -ster

«^f
J'

aber dod. sidier als erster in ihrer großen Bedeutung begriffen und

mit unermüdliAem Eifer immer wieder gefordert hat. Und das .
t

wohl der letzte Sinn seiner Forderung nadi induktiver oder natur-

wissensdiafllidier Methode: Die ReditswissensAaf^ darf siA m Hin-

kunft nidit mehr darauf besdiränken, als bloße ..Aujlegungs-

;• sensdiaft" die Red^tsbegriffe und Red^tssätze der Pandekten ode

des Bürgerlidien Gesetzbudies zu deuten und fortzuspinnen )
(wie

"i;^^ Reidiel hat. wenn er von Induktion in der
J^'ll'^^^^J'^'^,

(„Grünhuts Zeitschrift". Bd. XXXII. S. „ff.), vor allem die Feststellung des Tat

bestandes im Auge.
p .„^ HnKert Science du droit, Sociologie

«) Vgl. den interessanten A";W-"„fXep"toph1 de droit et de Sociologie

juridique et Philosoph, du dr. ^Ar*.«s de ^dosop
^ ^^^ ^^^^^^ ^^ ^^ .^ .^^^

irL;Z't"^« ^^^^^^^^ .- '-rte^tr-'.o,) diese

"' T' "TnÄlutisSa": K::^:^^:« UnTeXinv'erstU

t'irJTrto^ ^';foSeit nia,t .u ..kein, sondern es zu hören^n

Thlzu gehörten hat") die le.aU, -
^^^^'f'%irU::' ptne^u LS

Jurisprudenz stellt eine höhere Jurisprudenz dar sie hat P'a" -'
^^^^_

sierung der GesellsAaft. u. zw. vorzugsweise durd. die Gesetzg g

stellen, sie ist wesentlid, Gesetzgebungsw.ssensAaft.

XIV

^

s
,$

es ja tatsächlidi die Aufgabe der dogmatischen Jurisprudenz ist,

die Reditsnormen aus den Reditsquellen zu gewinnen und zu einem

in sich gesdilossenen System zu vereinen), sondern sie muß ihre

Aufgabe vor allem darin erblidven, di^ wirtsdiaftlichen und gesell-

sdiaftlidien Zustände ihrer Zeit zu erfassen und die Fortbildung

des Redites nicht an der Hand des Buchstabens bestehender Gesetze,

sondern unter der Leitung des pulsierenden Lebens herbeizuführen^

Kann dies die Rechtswissenschaft als Gesetzgebungswissensdiatt

oder, wie man zumeist sagt, als Rechtspolitik sicher durchführen,

so ist es bis zu einem gewissen Grad audi Aufgabe der „niederen"

Jurisprudenz. Einerseits ist es in der Jurisprudenz als dogmatischer

Wissenschafl vom positiven Recht möglidi, sidi in der Interpretation

geltender Reditsnormen durdi die Bedürfnisse der Erfahrung oder

— anders ausgedrückt — durdi praktische Forderungen der Ge-

rechtigkeit, anstatt ausschließlich durch den Gedanken der inneren

Geschlossenheit der Rechtsordnung (vom Geist des Gesetzes oder

gar von dem historisdi erfaßten Willen des Gesetzgebers) leiten zu

lassen, und anderseits ist es für die Rechtsanwendung'') eine

Grundforderung, die Ofner eben audi im Auge hat, daß sie von der

Beobachtung der konkreten Verhältnisse — darauf läuft hier im

Grunde seine Forderung nadi induktiver Methode hinaus — aus-

gehe und so dem einzelnen Fall sein Recht gebe. So erst wird es

nach Ofners Ansicht dazu kommen, was er als das nädiste Ziel des

Umsdiwunges in der Methodik der Jurisprudenz betraditet "')

:

„Das Recht des Lebens wird das tote, abstrakte Begriffsredit über-

28) Von ihr gilt in erster Linie, was Ofner mit Recht immer wieder betont,

nämlidi, daß die Jurisprudenz soziale Tedinik, eine Kunst, aber keine Wissen-

schaft ist. (S. u.: Die Jurisprudenz als soziale Technik.) Ebenso ist es aber richtig,

wenn er dort der Jurisprudenz im allgemeinen (als dogmatisdier Normwissen-

schaft) die Aufgabe abspricht, das Wahre zu finden. (Vgl. dazu den Aufsatz

des Herausgebers: Jurisprudenz und Grammatik in „Zeitschrift f. öftentl. Recht'*,

Bd. 7.)
,,

_

») Der prozessuale Aufbau des Rechtsfalles (Sonderabdrude aus „Allg. osterr. Ge-

richtszeitung", 1904), S.2. Vgl. aber auch schon „Die Lehre vom streitigen Recht",

in „Beiträge zur exakten Rechtswissenschaft" (1883, S. 37): »Sie (sc. die neue

Lehre vom streitigen Recht) ist — und dies ist ihr Kennzeichen — durciiaus real

und dem Leben zugewendet, dessen Verhältnisse sie als das einzige Objekt, wie

das Wohl der Menschen als den einzigen Zweck alles praktisdi-juristischen Den-

kens betrachtet. Jedes Rechtsverhältnis ist ihr nur Lebensverhältnis, jedes Rechts-

prinzip wie jedes Gesetz nur Mittel zur Ordnung der Lebensverhältnisse."
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winden. Das Redit wird wieder VolksreAt werden, eine aus dem

Empfinden des Volkes geschöpfte soziale Ordnung/' ."

Es wurde sAon eingangs hervorgehoben, daß in diesem BuA

nicht der ganze Julius Ofner zu Worte kommen kann, daC^
eben niAt nur Gelehrter, sondern aud. ""'1

Z»--,. f^"^ ^t^^T^
2olitiker war. Aber das Bild, das die hier veröffentUd^ten Abhand-

lungen geben, würde doA in einem Punkte allzu unvollständig

Sen, wenn nicht zum Sdüusse noA -f eine Seite von Oners

schriftstellerisdier Tätigkeit hingewiesen würde, die bisher mdit be-

rührt wurde, und die auch in den hier folgenden A«'keln n.A

genügend zum Ausdrude kommt. Denn Ofners reditswissensdiaftlidie

SAriftstellerd war nidit nur theoretisdien Fragen gewidmet, son-

dern in erster Linie praktisdier Arbeit. Und da ist es vor allem em

Gebiet, auf dem Ofner als unermüdlicher Kämpfer immer wieder

seine warnende, mahnende Stimme erhoben hat: nämlidi alle jene

Fälle wo die Grundrechte in Frage gezogen wurden, ,a wo auch

„ur die Gefahr einer reaktionären Mißaditung der Verfassung be-

stand '"). „Ofner als Hüter der Verfassung", könnte man eine ganze

Reihe von Aufsätzen und Zeitungsartikeln überschreiben, von denen

einige hier angeführt werden mögen.
. , , r j .

Angesidits einer Entsdieidung des Verwaltungsgeriditshofes, dei

in einem konkreten Fall „den Träger der Krone" als „das eigent-

liAe Subjekt des gesetzgeberisdien Willens" bezeidmet hatte, ruft

Ofner aus "): „österreidi hat, wenn diese Entsdieidung als 1 ra-

iudiz gelten könnte, aufgehört, ein konstitutioneller Staat zu sein.

Denn nadi konstitutionellen Grundsätzen steht die Gesetzgebung

dem Parlament und der Krone gemeinsam zu, keiner der beiden Fak-

toren hat ein größeres Redit als der andere." Und man hört die verhal-

tene Empörung durdi, wenn er in einem anderen Fall sdireibt: „Kein

Riditer darf sidi zu dem Urteil herabwürdigen, daß in einem Verfas-

sungsstaat ein verfassungswidriger Befehl, sei es des Ministers, sei es der

Krone, als gültig und reditswirksam anzuerkennen sei . . . -;.

») Vgl. dazu Hock, Julius Ofner als Abgeordneter, in Festschrift, S- 'uff- -

Zur Theorie der Grundrechte vgl. Ofner: Die Tragweite der Grundrente („Ze.t-

Schrift für öffentliches Recht", IV, 1924)-
-j. . t i

• ,-.A, Wät-
») Das Staatsgrundgesetz vor dem Verwaltungsgenchtshof. „Juristische Blat

») Der Verwaltungsgerlditshof über die böhmisdie Verwaltungskommission.

„Die Wage", 25- Oktober 1913-
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Immer wieder weist er auf die Unzulänglichkeiten der Rechts-

pflege und Verwaltung des konstitutionellen Österreich hin, die nodi

allzuviel von dem Bureaukratismus der absolutistisdien Zeit auf-

bewahrt haben: „Wir haben Staatsgrundgesetze", bemerkt er 1895

in einem Artikel ''), „weldie die Reditsgleidiheit vorsdireiben, Be-

zirkshauptmann kann aber nur ein Adeliger werden, und die große

Volksmasse ist stimmlos und gedrüdtt wie ehedem. Wir haben

parlamentarische Regierungen und durdi Geschäftsministerien

herrsdit die ahe Aristokratie. So haben wir denn auch einen Straf-

prozeß mit Geschworenengericht, welches letztere zunädist als Ga-

rantie für die Preßfreiheit eingeführt wurde, und nebstbei eine fast

unbesdiränkte Zensur." Und im gleidien Jahr in einer anderen Zeit-

schrift''): „Die Justiz unserer Verwaltungsbehörden verdient diesen

Namen nicht. Der PoUzeistaat ist hier nodi allmächtig. Für einen

österreichischen Verwaltungsbeamten, möge er einer staatlidien oder

autonomen Behörde angehören, gibt es keine Staatsbürger, sondern

nur Untertanen. Das bureaukratische Überlegenheitsgefühl wird

gedriüt. Die Bescheide ergehen, wo nidit eine ausdrückliche Ge-

setzesvorschrift hindernd in den Weg tritt, nach einem rein inquisi-

torisdien Verfahren; sie sind nicht motiviert und die Partei erhält

die Einsicht der Akten nicht. Es braucht nidit ausgeführt zu werden,

daß das Gegenteil aller dieser für die österreidiisdie Verwaltungs-

justiz charakteristischen Merkmale Voraussetzung für ein Rechts-

verfahren ist."

Von seiner Auffassung ausgehend, daß es die widitigste und

höchste Aufgabe des Juristen und insbesondere des Advokaten dar-

stellt, ein Anwalt des gekränkten Rechtes zu sein''), tritt Ofner

wiederholt für das R^cbüJ^s Advqkaj^o^jeMi, Kritik an den Ent-
^5«^

33) Zensur im Strafverfahren. „Neue Revue" VI/2, 1895.

") Unsere Verwaltungsjustiz. „Die Zeit", Bd. IV, S. 3, 6. Juli 1895.

^) Über Ofners Auffassung von der Aufgabe der Advokatur vgl. ferner

seine Sdirift „Die Lehre vom streitigen Redit" (in „Beiträge zur exakten Redits-

wissensdiaft" 1883) sowie den Aufsatz: Kann die nach § 236 StPO. verfügte

Ordnungsgeldstrafe in Arreststrafe umgewandelt werden? („Juristisdie Blätter",

1910), ferner Advokatie und Staatsanwaltschaft in ihrem Verhältnis zum Richter-

stand („Zentralbiatt für die juristisdie Praxis", Bd. IX). Über Ofners Bedeutung als

Advokat sowie insbesondere über sein Eintreten für die Freiheit und Unverant-

wortlidikeit des Standes vergleiche man Josef Jerusalem: „Julius Ofner als Ad-

vokat" in Festschrift für Julius Ofner.
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\ den Zusammenbruch des alten Reidies ohne eigene Arbeit eine Re-

M nnhlik bekommen haben. Der Monardi ist gegangen, das System ist

VJ

pubUk bekommen haben. Der Monardi ist gegangen, das System ist

geblieben . .
." *^).

. . . ,

,

^

Aber er sieht bald, daß es nidit möglidi ist, mit einem Sdilag

Mensdien und Institutionen zu ändern. Es klingt wie eine leise Re-

signation, wenn er, wenige Jahre später, erklärt -): „Oft erinnere

idi midi der feinen Legende in der Bibel, daß Mose das Volk vierzig

Jahre in der Wüste herumführt, bis alles gestorben ist, was in

Ägypten gelebt hat. Denn wer als Sklave erzogen ist, urteilt Mose,

wird kein freier Mann. Audi wir sind keine Republikaner. Haben

wir nidit in der Republik Orden und Titel in Masse verliehen,

selbst neue gesdiaifen? Die Hofräte sdiießen aus der Erde, und ein

alter Hofrat setzt, um Verwedislung zu vermeiden, die Jahreszahl

seiner Ernennung zu seinem Namen. Die Greislerin erzählt, sie er-

warte den Besudi ihrer Toditer, der Frau Betriebsrätin. Mit Sdiam-

röte denke idi daran, daß nadi Absdiaffung des Titels Kaiserlidier

Rat keine Laienriditer für das Handelsgeridit zu erlangen waren

und der ,Kommerzialrat' geschaffen werden mußte, um die Kauf-

leute anzuziehen. Nein, wir sind nodi keine Republikaner, deren

Sinnbild nadi Montesquieu die Mannestugend (vertu) ist. Dazu

muß erst die neue Generation erzogen werden, und wir haben die

Pflidit, Riditung zu halten, bis die Übergangszeit und unsere eigene

Schwäche überwunden ist."

Aber wenn Ofner für Demokratie und Freiheitsredite eintntt,

wenn er gelegendidi die Forderung ausspridit ^^)
:
„Wir müssen ein

Redit erhalten, weldies auf der Gleidiheit alles dessen beruht, was

Mensdienantlitz trägt", so sieht er dodi sdion am Anfang seiner

sdiriftstellerischen Tätigkeit, zu einer Zeit, wo die endlidi errungenen

Grundredite der Dezemberverfassung nodi mit dem fnsdien Lorbeer

eines ungeheuren Sieges der freiheitlidien Bestrebungen gesdimud^t

sdiienen, daß die bloß negativen Grundredite zum Fortsdintt der

Mensdiheit allein nidit genügen. Schon 1885 sagt er in einem Vor-

trag betitelt: „Die neue Gesellsdiaft und das Heimstättenredit :

«) Adel, Würden und Titel. „Der Morgen", 31. März 1919.

*3) Gefahr. „Die Wage", 13. Oktober 1923. (Gesdirieben vor den Wahlen in

den österreidiisdien Nationalrat.)

**) Soziale Jurisprudenz, „Die Wage", 1908. (Der Artikel gibt eine m der

Budgetdebatte des österreidiisdien Abgeordnetenhauses gehaltene Rede wieder.)

XX

Der Ausdrude für die demokratisdie Anlage der Gesellsdiaft

besteht in der i^k^uf^d^ M^cbemechtes, Wo die demo-

kratisdie Ordnung einzieht, proklamiert sie das Menschenredit; so

in den Vereinigten Staaten, so in Frankreidi, in Deutsdiland und in

österreidi. Das Mensdienrecht ist dkjreale Freiheit. Es bezeidinet

die soziale Stellung und Madit, weldie 1[^ Mensdien eingeräumt

werden muß, soll er nidit privat- oder staatsreditlidi als Höriger

ersdieinen. Bis jetzt werden die einzelnen Mensdienredite negativ,

kritisch gefaßt; sie riditen sidi gegen die Formen und Mittel der bis-

herigen Kneditung. Allein ... mit den negativen Mensdienrediten

allein ist nidits getan; soll Positives erstehen, so muß man positiv

handeln; die Kritik muß in der Organisation ihre Ergänzung finden

Was nützt^die Freiheit der Lehre, wenn nidit gelehrt wird? Will

die Gesellsdiaft ein geistesstarkes Volk, so muß die Freiheit der

Lehre ihre Ergänzung in der Organisation der Bildung finden. Was

nützt die Freiheit des Eigentums, wenn der Mann kein Eigen hat.

Will die Gesellsdiaft ein wirtsdiaftlidi starkes Volk, so muß die

Freiheit des Eigentums ihre Ergänzung finden in der Organisation

des Erwerbes, der Arbeit. Die erstere Organisation haben wir prin-

zipiell gefunden; die zweite ist die soziale Frage unserer Zeit."

Die Sidierung erträglidier ökonomisdier Lebensbedingungen er-

sdieint ihm sdion damals als unumgänglidie Voraussetzung für die

wirklidie Realisierung der Freiheitsredite. „Wie wenige Mensdien",

sdireibt er später einmal, „haben Verständnis für Sozialpolitik, und

dodi betrifft sie die widitigste Grundlage der Freiheit und des

Friedens ... Der arbeitende Mensdi muß sidi erhalten und seine

Kinder arbeitsfähig aufziehen können; er darf in Zeiten der Not

nidit hilflos bleiben und durdi sie nidit seine Ehre als Staatsbürger

verlieren. Es ist eine große und sdiöne Aufgabe des Staates, und in

erster Linie des Volkshauses, dahin zu wirken. Die glüdeliche Lösung

würde ein gesundes, kräftiges, erwerbstüditiges Volk sdiaften, das

für die Madit des Staates bedeutsamer ist als die teuersten Kriegs-

sdiifte und Kanonen ^^)." SozialpoUtisdie Maßnahmen ersdieinen

«) Die sozialpolitische Aufgabe des Parlaments, „Der Morgen". 12. Juni

191 1. — Es ist aus dem gleidien Geist heraus gesprodien, wenn Ofner in einer

Rezension von Wiesers Sdirift „Über Vergangenheit und Zukunft der öster-

reidiisdien Verfassung" einwendet: „Die soziale Frage läßt Wieser beiseite. Das

wäre sein gutes Rcdit, wenn er bloß die nationale Frage bespredien wollte.
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ihm als Garantie der „wirtsAaftliAen Fre.heu", ohne Je
d.e pol

tische Freiheit seiner Meinung nadi mdit existieren kann „Der

Hunger tötet die Freiheit", sdireibt Ofner einmal in einem kurze«

Artikel, in dem er Wesen und Aufgabe der Soz.alpolit^ erörtert
)

Die demokratische Gesellschaft verlangt zu ihrer Festigung das

Recht auf wirtschaftliAe Existenz und dessen umfassende Orgam-

sation ")." Diesem Thema sind aber im Grunde schon die beiden

Aufsätze: „D«.Red«i ;m -Üben" ""d „Das Recht aut Arbeit ge-

widmet, in denen Ofner die wichtigsten jener Fordeningen be-

handelt, weldie A^t^LMeoger kurze Zeit später als -9^0«^^«
Grundrechte" bezeichnete - Grundrechte, die bekanntlich in ^r

Deu'ts'chen Reichsverfassung vom ii. August 1919 'h^e gesetzliche

Verankerung gefunden haben.

Es würde hier zu weit führen, wenn gezeigt werden sollte wie

viele von Ofners Forderungen lis.ute .verwirkMt sind. E?AS,AlbeUS;

recht, dessen bescheidene Anfänge in den aditziger Jahren Ofner

begrüßt hatte, ist heute eine eigene weitverzweigte Disziplin ge-

worden, und in dem sich neu gestaltenden Wu:«A*ftsre4it haben

so manche von Ofners Bestrebungen, das Recht den konkreten

Lebensbedürfnissen anzupassen, ihre Realisierung gefunden. Da

^ziale Redit", das Ofner gefordert, und als dessen Vorkampfer

^ich stits gefühlt hat, ist heute immer mehr im Vordringen Viel,

allzuviel aber von dem, was Ofner erkannt und gefordert hat, ist

h^ute noch ein Postulat an die „soziale Tedinil^' (um seinen Aus-

dnad. zu gebrauchen) unserer und künftiger Zeiten. Aber n.A

darauf allein kommt es an. Sein Glaube an die Zukunft der

Menschheit, sein guter Wille, an der Gestaltung dieser Zukunft mit-

zuarbeiten, und sein voraussehender BliA, von dem auch die

folgenden Blätter Zeugnis ablegen werden, zeigt uns Ofners geistige

Gestalt in ihrem eigentlichen tiefsten Wesenskern:

Ein Bürger derer, die da kommen werden.

Wenn « aber die „Zukunft der österreidiisAen Verfassung" bespridit, dann

geht es wohl nicht an, ein Moment außer aAt zu lassen, das von dem gißten

Einfluß auf die Verfassung ist und seit Beginn derselben gewirkt hat. („Dster

reidiisdies", „Die Wage", 1905.)
. , „ j j. ., ,, k„,„ ,«,,

») Sozialpolitik. „DeutsA-DemokratisAe Rundsdiau , 1. Februar .913.

•') Das Recht des Konsumenten. „Der Morgen", jo. August ijij-

I AUFGABEN UND ZIELE DES RECHTS UND

DER RECHTSWISSENSCHAFT
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DER WENDEPUNKT IN DER DEUTSCHEN RECHTS-

WISSENSCHAFT

1883

Daß wir an einem Wendepunkt in der Reditswissensdiaft stehen,

wurde nicht bloß ausgesprochen, sondern zeigt sidi in dem Auf-

tauchen zahlreicher neuer Theorien über die ersten Grundsätze von

Zweck, Bildung und Methodik des Rechtes.

Welches ist nun aber der Wendepunkt? an welche Erschemung

schließt sich die neue Epoche an? wo trennt sich Mittelalter und

Neuzeit in der deutsdien Wissenschaft?

Kuntze bezeichnet in seinem genannten Werk die Lehre von

den Rechtsverhältnissen (Savigny) oder Rediten (Pudita) als Beginn

der neuen Zeit. Andere knüpfen sie an das System (Puchta) od^r

die Lehre vom Gewohnheitsrecht oder an Hugos nationalhistorische

Theorie an.

Allein formale Theorien sind wie Zahlen bloße Weiser; sie zeigen

Epochen an, aber sie begründen und kennzeichnen sie nicht.

Das Ereignis, weldies die neue Zeit eröffnet, ist der Eintritt des

Volkes in das öffentliche Leben und in die Gesetzgebung. Ihre

Signatur ist der Kampf gegen die Lehre von der sogenannten „posi-

tiven" Rechtswissenschafl, nach welcher die staatlidie Satzung den

Ausgangspunkt der Wissenschaft bildet und diese keine andere Auf-

gabe erfüllen soll und darf, als die bestehenden Satzungen eines be-

stimmten Staates in einer bestimmten Zeit auseinanderzusetzen und

dessen Beamten in der Ausführung zu unterweisen.

Die Lehre war den römischen Juristen fremd. Das Gesetz, das

sie als bindend achteten, wenn sie auch selbst dieses in Fällen, wo

es mit den Bedürfnissen des Lebens in zu schroffen Widersprudi

[trat, achtungsvoll umgingen, war auf wenige Bestimmungen (die

[12 Tafeln) beschränkt. Das große Rechtsbudi, das edictum praetoris,

[war freie Schöpfung des praktisdien Rechtsgeistes, war der Kritik

pedes einzelnen Nachfolgers im richterlichen Amt unterworfen und

rerdankte seine Herrschaft also nur seiner anerkannten und immer

nieder anerkannten Nützlichkeit für das Gemeinwohl.

Of ne r, Schriften
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Gesetz war es, welAe das rom.sAe K
^^^^„ ^.d.

^uTft (raison e-«) -ch« jd
J. -^^^ ^^^ ,^,„ß,, wa

aer Weite und ^^f^^Z.^^ rerum humanarun^- d.v.

ihnen die ars boni et aequi, a
Sozialwissenschaft.

—
tum. das heißt .«e -g ^i/;

' /-^ Mittelalter, n.it d« W.-

Erst in der spateren K-«;^'^'"
. ^ Untertan und der Aut

tiösen Scheidung zw.sd>en Obr.gkeu und
^^^^^^^^ ^

Teilung des Grund^zesJf
-b^^^^^^^^^^^

,,, aie Satzung de

Wnrf des Herrschers, trat aie i^
, ^^ii^Uen Untersudiung stene

HeTrsis selbst über aller

J^^^^^^ ,^
philosophisd.en

"nd oberste R^^^-^^^^^^^^ La- ^^ *^" ""^^

daß heißt unpraktisdien btanap

eA sehen
VoUkommenhe.t geprüft werden

^.^^.^^^ ^^^^^„.

St wenn die Satzung gegeben >st, kann *
^.^ ^^.^.^ „„,

,Jft und wissenschaftU^e ^'-^^^^^u. zur Klarlegung von

Lr Sichtung des Textes, d- y« -^ ^^^, p,,iHeit der W.ss«^-

Wort und Sinn der Satzung. Ej s^^ P^^^^^
^^ ^^^^^^^^

,„f,,hort

Schaft ist nur dort
S«^";"'J^,; „des Gesetz.

hat und dann nur ^Is ««Uschweig ^^^^^ „ be

voluntas.
—

,
^ . ^.f,\\^n, solange das Gesetz von

Dies konnte währen und gefalle ,

Wissenschaft «t

Herren für Untertanen erging denn alle P
„^„ is, Herren

"
t Kritik verbunden und alle Kru.k vo

^^^.^.^^.^^ p„^^^,„,

Sllebig. Die Wendung trat - a s
-^^^;^„^^,,,en bekannten,

weldie sich als Diener des Volkes
^^^^^^

:„d später das Volk selbst ^-
^^fJ^^J, ihres Willens, sondern

Fürsten und Volk wollten da m<hC.
^^^^^ ^^^ ^^^

Gesetze des Volkswohles schaffen S.e
^^^^^^^_

^,

ständigen erfahren. welAe Gese«e^;^
.
g
.^ ^^ ^^^^^ ^,„aen.

f:tr;:St:' d: ----ÄW selbst den fre.«

Existenz dieses Gebietes zu leugnen, und daß sie nadi ihrer Lehre

vom „positiven Recht" antworten mußten:

Was für Gesetz ihr geben sollet, wissen wir niciit und küm-

mert uns nicht. Das gehört in die uns fremde ,Gesetzgebungskunst

(Stahl). Gebet Gesetze, welche ihr wollt! Wenn ihr erst ein Gesetz

gegeben haben werdet, wollen wir euch in Latein erklären, was ihr

für Gesetz gegeben habt."
u A..

Diese praktische Folge der Positivistik zeigte sich audi in der

Tat ebenso bei Verfassung des preußisdien Landrechtes wie der

österreidiischen Reditsbücher. Die heute so gern verspotteten Natur-

rechtler zeigten sich als viel kräftigere und praktischere Denker als

die geschulten Juristen. Man lese nur z. B. die vielen grimmig-spot-

tisdien Bemerkungen der Mitglieder in der Kommission zur Ver-

fassung des österreidiischen bürgerlichen Gesetzbudies über das „Un-

geheuer der romano-canonico-germanischen Jurisprudenz". --

Die Sdiam hat denn in jener Zeit das Bewußtsein der falschen

Riditung in wissenschaftlidien Geistern geweckt und es ist für das

Ereignis, welches dies bewirkte, bezeichnend, daß von den beiden

Schulen, die gleichzeitig in gewissem Gegensatze zueinander auf-

traten, die eine (Hugo, Puchta) das Volksrecht (National-, Gewohn-

heitsrecht), die zweite (Thibaut) die Notwendigkeit der Gesetz-

gebung betonte ^).
i i

• l •

Von da beginnt nun das neue juristisdie Leben. Es lehnt sich mit

Redit an die Römer an, sobald es sie in ihrem Geist erkennt: in

dem Streben, die Verhältnisse des Lebens, soweit nidit ein abso-

lutes Gesetz vorlag, und bei schroffem Gegensatz selbst gegen dieses,

ex natura rei, d. h. im wohlverstandenen Interesse aller Beteiligten

zu ordnen, in ihrer Überzeugung, daß die Wissenschaft das Ge-

setz zu leiten und zu schaffen habe.

Dies wurde aber freilich vielfach verkannt. Die Anlehnung er-

folgte zu sehr an das Wort, und nur langsam geht die Befremng

der Wissenschaft von dem Joch des Denkens nadi vorgesciiriebenem

Ö'S^gny hat siA in der Grundidee von Hugo und Pudita leiten lassen.

Seine Krafl bestand in der Säuberung des römisdien Redites von den Uber-

wudierungen der Sdiolastik. Aber sein „allgemeiner Teil" des Systems bedeutet

ebenso wie Puditas Mt^tiges römisdies Redit" audi zugleidi den Beginn einer

modernen Reditslehrc. Die Vermisdiung der letzteren mit historisdi-romischem

Redit, weldie bei den Begründern der neuen Wissensdiaft erklärlidi war, ist noch

immer nicht überwunden.

11
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Gesetzeswort vor sich. Die empfindliche Sdiwädie, weldie der Rechts-

wissenschaft durdi die positive Methode anhaftete, und welche da-

durch versdilimmert wurde, daß man zugleich ein fremdes Recht

lernte und sich um die Bedürfnisse, die Lebensstellung und die Nei-

gungen des eigenen Volkes nicht kümmerte — ist heute noch nidit

überwunden. Sie zeigt sich bei allen Gesetzgebungsarbeiten der

Neuzeit, deren praktisch-schöpferische Ideen (Wechselordnung, Han-
delsgesetz u. a.) weit mehr auf Laien als auf Rechtsgelehrte zurück-

zuführen sind. Sie zeigt sidi in der unfreien historisch-römischen

Lehrmethode, die noch immer die Hochschulen beherrscht und in der

noch immer fortbestehenden Theorie vom „positiven Recht'*. Sie

ist nach meiner Überzeugung audi der tiefere Grund für die Ein-

richtung von Schieds-, Schöffen- und Geschwornengeriditen; das

Volk zieht das unklar erkannte eigene Recht dem schablonenhaft

angewandten fremden oder abstrakten Rechte vor.

Es gilt hier im Geiste der Begründer die Idee der neuen Zeit

wieder fester aufzugreifen. Die Signatur besteht — obwohl der Ge-
danke noch wenigen zu vollem Bewußtsein gekommen ist — in der

Erkenntnis, daß die Wissenschaft nicht Gesetzeskunde ist und nicht

mit dem Gesetze (als Quelle) beginnt; daß sk vielmehr für die

Organe, welche das Gesetz ausführen müssen, ohne ein Recht der

Verbesserung zu haben („Pariere Order und tue Unrecht"), mit dem
klaren Wordaut eines absoluten Gesetzes ihren unmittelbaren prak-
tischen Wert verliert. Denn sie müssen gehorchen und die Wissenschaft

kann nur denjenigen leiten, der sich durch sie leiten lassen darf").
Die Wissenschaft besteht daher in erster Reihe für die Gesetz-

geber selbst; in zweiter erst, soweit nämlich der Gesetzgeber dem
Ermessen des Riditers Spielraum gelassen hat, für diesen. Sie ist

aber dann nicht bloßes Surrogat des Gesetzes, sondern eigenberech-

tigt neben ihm. Diese Würde muß sie erkennen. Während die Rechts-

wissenschaft des Mittelalters dem Gesetze die Schleppe getragen hat,

hat die neue Wissenschaft das Ziel, dem Gesetz voranzuschreiten

und ihm den Weg zu weisen ^).

Das ist der Wendepunkt der Rechtswissenschaft.

^) Vom Standpunkt der juristischen Erziehung kann das Memorieren freilidi

audi als Anfang betrachtet werden. — «) Den Alten bleibt unbestritten ihre Ehre.
Ich scheide nidit zwischen den Geistern, sondern zwischen den Wegen. Ich bin

kein Richter, sondern ein Wegweiser. Baco, Nov. Org. I, 32.

ÜBER DIE NATURWISSENSCHAFTLICHE METHODE IM

RECHT

Vonrag. gehalten in der J«ris.ls<hen GeselUAaft in Wien am 30. De.ember .879

Die Methode der Naturwissenschaft, meine Herren, besteht in

der Erforsdiung aligemeiner Gesetze der Ersdieinungen aus der br-

fairung Die Anwendung der Methode hat also die Voraussetzung,

daß man die Erfahrung als Quelle der Erkenntnis betraditet

Diese Voraussetzung war für das Gebiet des menschl.Aen Leben

im Mittelalter und bis zum Schlüsse des vorigen Jahrhundert n.A

vorhanden. Man schied damals strenge zwischen dem R"*^^"

Natur und dem des Geistes. Die Notwendigkeit, die m der Natur

herrscht, wurde dort, wo der menschliche Wille auftrat, ausgeschlos-

sen Im Reich des Geistes sollte die Freiheit - als Gegensatz der

Notwendigkeit, als Ursachlosigkeit gedacht - herrschen.

Wenn nun der Willensakt ohne notwendigen, das ist er an-

rungsmäßig zu erforschenden Zusammenhang mit der Naturanlage

des Individuums und Vorereignissen angenommen wurde, so konnte

aus einer noch so großen Erfahrung kein Schluß auf weitere Falle,

und somit kein allgemeines Gesetz entnommen werden. War ein

öfteres Zusammentreffen mit vorhergehenden Tatsachen reiner Zu-

fall, so war in jedem folgenden Falle die Wahrscheinlichkeit für

eine andere Kombination größer als für die Wiederkehr der

früheren. Die Wiederholung eines Zufalles ist niemals anzunehmen.

Wenn eine Wissensdiaft praktisch ist, so kümmert sie sich um

allgemeine Dogmen nicht. Ein Colbert läßt sich durch den gelehrten

Streit über Willensfreiheit oder Willenszwang in seinen Maßnahmen

nidit stören. Ebenso hatte sidi die römische Rechtswissensdiaft,

welche sidx des Einverständnisses mit dem Volke bewußt war, durch

ihr Rechtsgefühl leiten lassen, ohne theoretische Dogmen zu pAegen-

Die Rechtswissenschaft des Mittelalters war aber nidit praktisch.

Juristenredit und Volksrecht standen einander feindhdi gegenüber.

Die Billigung oder Mißbilligung des Volkes konnte den Juristen

nidit belehren, ob er das für ihn maßgebende Recht richtig oder

unrichtig angewendet habe. Er war also auf die Schule angewiesen
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Gegner Thibaut und Savigny, welche die neue Zeit einleitete. Ich

verweise für die Würdigung aller dieser Momente auf die zahl-

reiche Literatur, die sich darüber entsponnen hat.

Von besonderem persönlichen wie sachlichem Interesse für die

geehrte Gesellsdiaft dürfte die geistvolle Erörterung sein, weldie

sidi hierüber in der Vorrede Freih. v. Hyes zu dessen Kommentar

über das österreidiisdie Strafgesetzbudi findet. —
Die naturwissenschaftliche Methode^ zu welcher alle die ver-

schiedenen, seit Anfang des neunzehnten Jahrhunderts entstandenen

Methoden als ihrem Zielpunkte führen, beruht im Wesen auf dem

Satze, daß die Erscheinungen des Menschenlebens ebenso allgemeinen

Grundsätzen unterstehen, erforsdilich und beredienbar sind, wie die

Erscheinungen in der außermenschlichen Natur. Dieser Satz zerlegt

sidi zunächst in die folgenden Sätze:

Die Erscheinungen im Menschenleben unterstehen allgemeinen

Grundsätzen (Naturgesetzen). Diese Grundsätze sind aus der Er-

fahrung und nur aus dieser erforschlich; wo die Erfahrung aufhört,

hört das Wissen auf.

Jeder Grundsatz wird durch ein Zusammenwirken von Wahr-

nehmung und Verallgemeinerung gebildet, indem eine Tatsache,

die in vielen Fällen vorgefunden wird, vorläufig, mit Vorbehalt

der Prüfung durdi weitere Wahrnehmung, als allgemein ange-

nommen wird. Das Verfahren wird deduktiv oder induktiv ge-

nannt, je nachdem Verallgemeinerung oder Wahrnehmung über-

wiegt. Ein prinzipieller Unterschied beider Verfahrensarten besteht

nidit. Sie bilden gemeinschaftlich (als naturwissenschafbhdie In-

duktion) den Gegensatz zur abstrakten, d. i. rein logisdien Behand-

lung des Gegenstandes.

Das Gebiet der Forsdiung ist das Gesamtgebiet des mensdilidien

Lebens, die Mittel sind Beobaditung und Versudi.

Unter den Grundsätzen für das menschlidie Handeln werden

gewohnheitsmäßig einige als Rechtsgrundsätze ausgesdiieden, welche

sidi nicht sowohl auf die Tätigkeit selbst, als auf deren Paralysie-

rung, auf Herstellung von Ruhe und Frieden beziehen.

Die Unterscheidung ist aber rein methodisdi. In jedem einzelnen

Rechtsfalle ist eine Anzahl von Grundsätzen maßgebend, welche

nadi dem Herkommen nicht als Reditsgrundsätze, sondern als

wirtschaftliche, soziale oder ethische Grundsätze bezeichnet wer-
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gut, noch sdiledit, nicht nützHdi oder sdiädUch, sie sind, sie haben

sonst kein Prädikat.

Aus dem Charakter des Staatsgesetzes ergeben sich namentlich

zwei Folgerungen:

Erstens, daß die Justiz nidit im Gegensatze zur Verwaltung

steht, sondern einen Teil derselben bildet. Die Unabhängigkeit des

Richterstandes ist keine Folge begrifflicher Differenz. Was man mit

Scheidung von Justiz und Administration bezeichnet, ist vielmehr

nichts anderes als die Wahrung eines unabhängigen Wahrspruches,

bevor der Staat gegen einen Menschen eine bedeutendere Maßregel

ergreift.

Zweitens, daß der Gesetzgeber kein Lehrer, sondern ein Politiker

ist, der also die Grundsätze des menschlichen Handelns kennen

muß, um die rechte Maßregel treffen zu können, der aber für diese

Maßregel selbst durch Gründe der Zwed^mäßigkeit zu bestimmen ist.

Für den Forscher wiederum ist jedes Gesetz nur ein Versudi zur

Anwendung eines oder mehrerer allgemeiner Grundsätze, nur ein

Mittel, um die Richtigkeit dieser Grundsätze zu untersuchen. Dieses

Verhältnis zu erkennen, ist die Voraussetzung für ein freies wissen-

schaftliches Leben. Die Wissenschaft, welche hierauf fußt, ist eine

Wissenschaft der Rechtsforschung, während bisher nur eine Wissen-

schaft der Auslegung positiver Satzungen bestand. —
Ich habe bereits erwähnt, daß die Methode sich seit Anfang

des neunzehnten Jahrhunderts allmählich entwickelt. Die Kluft zwi-

schen der abstrakten Grübelei des Mittelalters und einer Wissen-

schaft, weldie das menschliche Fiandeln mit derselben kritischen Nüdi-

ternheit untersucht wie der Chemiker die Grundstoft^e in seinem

Laboratorium — konnte nur allmählich überbrückt werden.

Im Zivilredite entstanden zugleich die historische und verglei-

chende Methode; die erstere unter Hugo und Savigny, die zweite

unter Thibaut. Die historische Schule, nach ihrem Grundgedanken in

Opposition gegen ein Universalrecht, das Recht in den Sitten und

Gebräuchen des Volkes suchend, wurde schon von Savigny aus Vor-

liebe für das römisdie Recht nicht konsequent verfolgt und verfiel in

ihrer weiteren Entwicklung in eine Doktrin rein römisdien Rechtes.

Die vergleichende Schule unter Thibaut legte das Hauptgewicht

auf die Vergleichung der europäischen Gesetzgebungen. Thibaut

schrieb selbst die Institutionen des französischen Rechtes, worin er

p .A^te^ auf ein modernes Gesetz anwandte,

das System des ^^^T^^^'^jH^^^, Unger, Bruns u. a. na<h-
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zu verstehen und miteinander zu verkehren. Der Weltenverket,r

verlangt ein Weltenrecht.
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gut, noch schlecht, nicht nützlich oder sdiädlidi, sie sind, sie haben

sonst kein Prädikat.

Aus dem Charakter des Staatsgesetzes ergeben sidi namentlich

zwei Folgerungen:

Erstens, daß die Justiz nicht im Gegensatze zur Verwaltung

steht, sondern einen Teil derselben bildet. Die Unabhängigkeit des

Richterstandes ist keine Folge begrifflicher Differenz. Was man mit

Scheidung von Justiz und Administration bezeidinet, ist vielmehr

nichts anderes als die Wahrung eines unabhängigen Wahrspruches,

bevor der Staat gegen einen Menschen eine bedeutendere Maßregel

ergreift.

Zweitens, daß der Gesetzgeber kein Lehrer, sondern ein Politiker

ist, der also die Grundsätze des menschlichen Handelns kennen

muß, um die rechte Maßregel treffen zu können, der aber für diese

Maßregel selbst durch Gründe der Zweckmäßigkeit zu bestimmen ist.

Für den Forscher wiederum ist jedes Gesetz nur ein Versuch zur

Anwendung eines oder mehrerer allgemeiner Grundsätze, nur ein

Mittel, um die Richtigkeit dieser Grundsätze zu untersuchen. Dieses

Verhältnis zu erkennen, ist die Voraussetzung für ein freies wissen-

schaftliches Leben. Die Wissenschaft, welche hierauf fußt, ist eine

Wissenschaft der Rechtsforschung, während bisher nur eine Wissen-

schaft der Auslegung positiver Satzungen bestand. —
Ich habe bereits erwähnt, daß die Methode sich seit Anfang

des neunzehnten Jahrhunderts allmählidh entwickelt. Die Kluft zwi-

schen der abstrakten Grübelei des Mittelalters und einer Wissen-

schaft, welche das menschliche Handeln mit derselben kritisdien Nüdi-

ternheit untersucht wie der Chemiker die Grundstoffe in seinem

Laboratorium — konnte nur allmählich überbrückt werden.

Im Zivilrechte entstanden zugleich die historische und verglei-

chende Methode; die erstere unter Hugo und Savigny, die zweite

unter Thibaut. Die historische Sdiule, nach ihrem Grundgedanken in

Opposition gegen ein Universalredit, das Recht in den Sitten und

Gebräuchen des Volkes suchend, wurde sdion von Savigny aus Vor-

liebe für das römische Recht nicht konsequent verfolgt und verfiel in

ihrer weiteren Entwicklung in eine Doktrin rein römischen Redites.

Die vergleichende Schule unter Thibaut legte das Hauptgewicht

auf die Vergleichung der europäischen Gesetzgebungen. Thibaut

schrieb selbst die Institutionen des französischen Rechtes, worin er
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das System des gemeinen Redites auf ein modernes Gesetz anwandte,

eine Form, in welcher ihm später Wäditer, Unger, Bruns u. a. nadi-

folgten. Die Methode ist in der Wissenschaft bereits allgemein ge-

übt, in den Universitäten vernadilässigt. Dodi wird zweifellos in

kurzer Zeit (gleidi wie in der Sprachenfrage) der Zweifel auftaudien,

ob es für die praktisdie Jurisprudenz wichtiger sei, altrömisdies und

altdeutsdies Recht, oder die lebenden Rechte der großen Nadibar-

staaten zu studieren, und es ist jedenfalls die Pflege der letzteren

und Erriditung von Professuren für sie zu verlangen.

Von den modernen Methoden, die ich nur berühren kann und die

sämtlidi mehr deduktiven Charakter haben, ragen hervor: die ju-

ristisch-philosophische Methode (Kierulff, Jhering), die „durdi das

römisdie Redit über dasselbe" hinausstrebt; die volkswirtschaftliche

(L. V. Stein, Röscher, Rösler, Wagner — Einert, Dankwardt), weldie

die Reditsverhältnisse als volkswirtsdiaftlidie und soziale Verhält-

nisse erkennt, aber in der Methode nicht sdilüssig ist; die natur-

historische (Jhering im „Zwedt im Redit", Sdiäffle), welche Ana-

logien aus der Mechanik oder dem menschlichen Organismus zur Er-

klärung der sozialen Ersdieinungen anwendet.

Ähnliche Wandlungen wie das Zivilredit machte auch das

Strafredit seit seiner Verjüngung durch die Aufklärungszeit und

(theoretisch) durdi Feuerbach ; doch ist die Entwicklung hier nidit so

scharf ausgesprodien. Das menschliche Handeln wird als Objekt der

Forschung erkannt, über seine Motivation und seinen Fortgang

werden scharfe Untersuchungen gepflogen ; das Wesen der Strafe

aber als Verwaltungsmaßregel bricht sich in der Erkenntnis nur

langsam Bahn. —
Dies, meine Herren, ist die äußerste Umrahmung der Methode,

ihres Einflusses auf die Erkenntnis einzelner bedeutsamer Begriffe

des Rechtslebens, und ihrer Entwicklung. Die Erweiterung des

wissenschaftlichen Gesichtskreises verdanken wir nicht Gelehrten,

sondern einerseits der großen geistigen Bewegung, die wir die Auf-

klärungszeit nennen, anderseits der Entwicklung des Weltenver-

kehres. Wenn die Völker aneinander rücken, lernen sie ihre für unan-

tastbar angesehenen Dogmen als individuelle Anschauungen erkennen,

andere Anschauungen achten, sie bedürfen einander, versudien sich

zu verstehen und miteinander zu verkehren. Der Weltenverkehr

verlangt ein Weltenrecht.
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Sie sehen dieses neue Redit auch in verschiedenster Weise durdi

Zusammenkünfte Gelehrter und Staatsverträge sidi entwidteln. Die

Begründung des Weltenrechtes ist die nächste praktisdie Aufgabe

der Reditswissenschaft. Sie verlangt eine allgemeine, von jedem

nationalen, konfessionellen oder sonstigen Vorurteile befreite Wissen-

schaft.
.

Neben diese stellt sich eine zweite Aufgabe, zu der die jungst

entstandene allgemeine Spradiwissenschaft (Linguistik) anregt. Es

gilt, die Rechtsidee in den versdiiedenen Gewohnheiten und Ge-

setzen der Völker aufzusudien, die gegenwärtige durch fortgesetzte

Arbeitsteilung und Arbeitsvereinigung so mannigfadi gestaltete Ge-

sellschaft durch Untersuchung ihrer allmählidien Entstehung zu be-

greifen.

Beide sind jedoch nur Ausläufer der allgemeinen Wissensdiaft.

Neben ihnen verbleibt selbständig die Wissenschaft der Naturgesetze

für das Menschenleben, das edelste Objekt mensdilidien Forschens.

DAS EXPERIMENT IM RECHT.

Vortrag, gehalten in der Juristischen Gesellschaft in Wien am 28. Dezember 1 88

1

Meine Herren! Zwei mäditige Feinde hat die Sozialwissenschaft:

Parteileidenschaft und falsche Moral.

Parteileidenschaft verhindert jede unbefangene Betraditung und

Prüfung, so daß ein scharfer Denker bereits den Aussprudi getan

hat: Wenn dem Satze, daß zwei mal zwei vier sei, ein starkes

Interesse entgegenstünde, würde derselbe wahrscheinlich heute noch

ebenso zweifelhaft sein wie die sozialen Probleme. Falsdie Moral

aber sucht die großen Gesetze der Menschheit jeder wissensdiaft-

lichen Untersuchung zu entziehen und verpönt jeden Versuch, eme

natürlidie Erklärung für dieselben zu finden, als unmoralisch, ge-

mein, oder der Würde der Sittengesetze nicht entsprechend. Als ob

das Streben nach Wahrheit nicht die höchste Moral enthielte, oder

die Entdedkung, daß große Felsenmassen aus infusorischen Ge-

schöpfen entstanden sind, der Gewalt und Erhabenheit dieser

Felsenmassen irgend welchen Eintrag täte! Unter dem Drudie dieser

beiden Mächte ist die Sozialwissensdiaft nodi jetzt so verkümmert,

daß wir eigentlich erst ihr Gebiet aufsudien müssen; und während

Sie, meine Herren, bei Ankündigung eines Vortrages über das Ex-

periment in der Naturwissensdiaft sich wahrscheinlidi fragen

würden, was man denn über einen so viel besprochenen Gegen-

stand Neues sagen könnte, dürfte Ihnen ein Vortrag über das Ex-

periment im Recht — das Experiment in seiner wissenschaftlichen

Bedeutung — als etwas Barockes, Unverständliches erschienen sein.

Woher nun der Unterschied zwischen beiden Wissenschaften?

Ich glaube, die Erklärung kann in wenigen Worten gegeben werden.

Stellen Sie sich vor, meine Herren, ich träte vor Sie mit fol^

gender Theorie: „Es gibt zwei Wissensdiaften der Medianik, eine

positive und eine natürlidhe. Die positive Mechanik beschäftigt sich

mit den derzeit bestehenden Masdiinen, ihren Einrichtungen und

Arbeitsweisen. Die natürliche Mechanik beschäftigt sich mit den-

selben Maschinen und ihren Einriditungen, wie sie sein sollen." —
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Sie würden mir gewiß zur Antwort geben, meine Herren idi be-

finde midi da in einer Begriffsverwirrung; ich verwechsle die Me-

chanik, die allgemeine Wissenschaft von den Gesetzen der Bewegung,

mit der Maschinenkunde, einer praktischen Kenntnis, weldie tur

denjenigen, der mit Maschinen zu tun hat, gewiß sehr wichtig ist,

welche aber ihre wissenschaftliche Bedeutung und die Fähigkeit zu

weiterem Fortsdiritte erst durdi die allgemeine Wissenschaft erhalt.

Denn um die Worte des großen Lordkanzlers von England Franz

Baco anzuführen: Wenn jemand sein ganzes Leben mit großem

Fleiße bloß dem Studium der Maschinen und Widder der Alten

gewidmet hätte, so würde er doch nie auf die Erfindung von

Waffen, welche durch Sdiießpulver wirken, gekommen sein. — Wie

steht es nun in der Rechtswissenschaft, meine Herren? Wir unter-

scheiden eine positive Rechtswissenschaft und eine natürlidie. Die

positive Rechtswissenschaft beschäftigt sich mit den Gesetzen, wie

sie derzeit bestehen, die natürliche mit den Gesetzen, wie

sie sein sollen. Die letztere haben wir derzeit gleichfalls so ziem-

lich zu den Toten geworfen und haben nur die Kenntnis der be-

stehenden (positiven) Gesetze als des Juristen würdig befunden. -

Wie nun? Ist hier nidit dieselbe Begriffsverwirrung? Haben wir

nicht Gesetzeskunde anstatt Rechtswissenschaft? Und wenn ein be-

stehendes Gesetz versagt, wenn zum Beispiel die alte Zivilprozeß-

ordnung als nicht mehr tauglich erkannt wird, kann ihre Kenntnis

uns die Möglidikeit gewähren, ein neues Gesetz auf besserer Grund-

lage zu erfinden? Trifft hier nicht das Wort Bacos voll ein, dal5

man mit allem Studium über die Widder der Alten niemals neue

Waffen auf anderer Grundlage erfinden könne?

Wenn Sie nun aber, meine Herren, von der Gesetzeskunde

verschieden, eine allgemeine WissensAaft von den Grundsätzen der

menschlichen Tätigkeit annehmen, dann öffnet sich Ihnen ein

reiches Gebiet des Forschens und des Experimentes! das ganze Ge-

biet der menschlichen Tätigkeit, möge es nun hohe Politik und

Verwaltung und Gesetzgebung sein, oder die Jätjgkeit des ein-

zelnen in seinem Privat-, Familien- und Geschäftsleben! Denn alle

menschliche Tätigkeit steht unter denselben Gesetzen, so wie das

Gesetz der Gravitation den Lauf der Sterne bestimmt, und der

Apfel nach ihm zur Erde fällt. In der Privatstube, durch Erfor-

schung des Einzellebens und Experiment in demselben, kann der
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Forscher die Gesetze aufsuchen und finden, weldie das Schicksal der

Völker bestimmen. Wie viele Experimente hat jeder von Ihnen

gemacht, meine Herren, als Anwalt, Richter, Freund und Ratgeber,

um die Tätigkeit von Menschen anzuregen, abzuhalten oder zu

regeln! Nur das wissenschaftliche Auge hat gefehlt.

Das Experiment, meine Herren, ist wissensdiaftlidi, wenn das-

selbe aus Forschungsstreben, oder, um ein geflügeltes Wort Rankes

zu gebrauchen, aus wissenschaftlicher Neugier hervorgeht. Es ist

praktisch, wenn derjenige, weldier das Experiment madit, einen

günstigen Ausgang erwartet und aus demselben Nutzen ziehen will.

Das Objekt ist bei beiden ganz gleich, und wenn mehrere experi-

mentieren, so kann dasselbe Experiment bei dem einen wissen-

schaftlich, bei dem anderen praktisch sein. Gerade in unserer Zeit

finden wir sehr oft die Verbindung von Männern der Wissensdiaft

mit Männern des Geldes, welche jenen die nötigen Summen für ihre

Experimente besdiaffen, um bei etwaigem Gelingen derselben

Nutzen zu ziehen. Ebenso waren anderseits die Streitigkeiten

zwischen den italienischen Fürsten und Republiken für den geist-

vollen Sekretär der florentinischen Republik, Nicolo Machiavelli,

die Bausteine für sein unsterbliches Werk: „Über den Fürsten" oder

„Wie man Macht über die Mensdien erhält." —
Die Erkenntnis, daß wir für die Sozialwissenschaft dieselbe Art

der Forschung anwenden können und sollen wie in der Natur-

wissensdiaft, daß der Unterschied beider nur in der größeren Ver-

wicklung der sozialen Erscheinungen (im allgemeinen) besteht, ist

noch sehr jung. Beispiele aus dem Einzelleben würden daher von

wenigen noch als Beweise für allgemeine soziale Gesetze betrachtet

werden. Ist es doch z. B. eine bekannte Übung, Einzel- und Staats-

wirtschaft einander entgegenzustellen und die für die ersteren an-

erkannten Grundsätze in ihrer Gültigkeit für die Staatswirtschafi

zu bestreiten!

Gestatten Sie mir daher, meine Herren, nadidem ich das große

Gebiet unserer Wissensdiaft gezeigt habe, midi in den ferneren

speziellen Untersuchungen und bei Anführung von Beispielen auf

ein Gebiet einzuschränken, bei welchem idi mich von der gewöhn-

lichen Denkweise nicht allzu sehr entferne, auf das Gebiet des

praktischen Experimentes in der Gesetzgebung.

Hier tritt uns nun wohl die Frage mit doppelter Kraft ent-
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gegen: Ist ein Experiment in der Gesetzgebung möglich und ge-

stattet?

Zwei Merkzeidien hat das Experiment. Es ist eine absichtliche

Veränderung von Zuständen, und es ist eine Veränderung bei un-

sicherem Erfolge, welcher eben erforscht werden soll. Bei jedem

Experiment ist bewußtes Wagnis. Kann und darf der Gesetzgeber

nun bewußt wagen? Die heutige Doktrin ist dagegen; abgesehen

von der theologischen und metaphysischen Anschauung, welche be-

stimmte Normen entweder als Willen Gottes oder als logische Kon-

sequenzen einer ewigen Vernunft annimmt und daher selbstverständ-

lich jedes Versudien ausschließen muß, insbesondere die historische

Schule. Denn die historische Schule findet alles Redit in dem gegen-

wärtigen Rechtsbewußtsein des Volkes enthalten; Gewohnheit und

Gesetz haben dieses Redit nur darzustellen; sie sind deklarativ,

nicht sdiöpferisch. In diesem Falle, meine Herren, kann nun der

Gesetzgeber finden oder nicht finden; aber dort, wo er weiß, daß

eine Norm im Rechtsbewußtsein des Volkes noch nicht enthalten

ist, darf er gewiß keinen Versuch machen.

Demgegenüber kann sich das Experiment jedoch auf einen

kräftigen Vertreter stützen, auf die Erfahrung aller Zeiten und

Länder.

Ich will nidit in das Altertum zurüdcgreifen; idi will Ihnen

selbst nicht diejenigen Gesetze aus neuer Zeit als Beweise vor-

führen, welciie wir heutzutage als Wagnisse erkennen, welche aber

von den Gesetzgebern vielleicht nicht als solche gewußt waren. Zu

ihnen gehört z. B. die Einführung des römischen Rechtes in Deutsdi-

land gegen alle Tradition und gegen den Willen des Volkes, das

sich mit aller Macht gegen dasselbe aufbäumte; die Reformen am

Ende des vorigen Jahrhunderts von Friedrich IL, Josef IL, Ka-

tharina IL; die Beschlüsse der denkwürdigen Nadit vom 4. August

1789, welche eine ganze Gesellschaftsordnung umstürzen und durch

eine andere ersetzen wollen. Allein jeder Widerspruch muß gewiß

entfallen, wenn ich Beispiele von Gesetzen nenne, die als Experi-

mente gewußt, als solche gesetzt sind und gegen welche wir trotz-

dem keinen Vorwurf erheben können. Solche waren in unserem

Heimadande: das westgalizische Gesetzbuch, welches mit der be-

stimmten Absicht in Westgalizien eingeführt wurde, um, wenn es

sich bewährt hätte, in dieser oder in verbesserter Gestalt in ganz
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Österreich eingeführt zu werden; in neuerer Zeit das galizisdic

Wucher- und Trunkenheitsgesetz, bei deren Beratung ausdrücklich

gesagt wurde, daß man sie, wenn sie sich bewährten, über Öster-

reich erweitern wolle. Ebenso kennen Sie als bewußtes Experiment

die Einführung des öffentlichen und mündlichen Verfahrens für

Bagatellsachen, bei welcher ausdrücklich ausgesprochen wurde, daß
man dasselbe in Bagatellsadien, wo geringere Gefahr verbunden sei,

versuchen, und wenn es sich bewährt, audi bei großen Streitigkeiten

anwenden wolle. Nun, meine Herren, werden wir gegen den Ge-
setzgeber, weldier dieses Gesetz versuchsweise für Bagatellstreitig-

keiten gegeben hat, einen Vorwurf erheben können?
Ich will die Sphäre des Privatrechtes und des bekanntesten Ge-

bietes (Österreichs) nicht überschreiten; sonst würde ich die Versuche

mit der Altersversorgung in Deutschland, das irische Landgesetz

und andere Vorschläge aus jüngster Vergangenheit als ebenso be-

redte Beispiele anführen können. —
Die Bedingungen für ein richtiges soziales Experiment sind die-

selben wie für ein Experiment auf anderem Gebiete. Insbesondere

müssen auch hier die Verhältnisse untersucht werden, unter welchen
das Experiment gemacht wird. Wie ein chemisches Experiment bei

dem einen Temperaturgrade gelingt, bei einem anderen mißlingt,

so kann dasselbe soziale Experiment je nach den Verhältnissen,

unter denen es unternommen wird, gelingen oder nicht. Je größer
Gefahr und Schaden bei Mißlingen, desto größer die Sorgfalt, die

angewendet werden muß. Zu^ den bestehenden Verhältnissen gehören
insbesondere die Neigungen, Ansichten und Rechtsüberzeugungen
des Volkes. Hier, meine Herren, beginnt und endet zugleich die

Berechtigung der historischen Anschauung. Die Rechtsüherzeugung
des Volkes sagt uns nicht immer, was recht ist, das heißt, was dem
Volke frommt. Nur auf dem Gebiete, welches dem Volke unmittel-
bar zugänglidi ist und wo es nur durch sein Streben nach zwedt-
mäßiger Handlungsweise geleitet wird, also beim Landwirt auf

landwirtschaftlidiem, beim Kaufmanne auf kaufmännischem Ge-
biete, da wird das Volk durch seine Erfahrung oft besser geleitet

als der Gesetzgeber bei noch so großer Umsicht durch sein allge-

meineres Denken; und die neuere Gesetzgebung, insbesondere das

Handelsrecht, verweist hier auch auf die bestehenden Usancen.
Wo aber das Gebiet dem Volke nicht ganz zugänglich ist und wo
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es nidit allein durch sein Zweckmäßigkeitsstreben geleitet wird, da

kann ihm audi das größte Unrecht zur Reditsüberzeugung gemacht

werden; da kann dem Volk zur Überzeugung gemacht werden, dalS

Hexenprozesse, Tortur, Autodafes, Steuerprivilegien, Fronden und

Robot geredit seien, und das Volk kann mit Fanatismus dafür ein-

treten Die Überzeugung des Volkes sagt also nicht immer, was

recht ist, allein - und dies ist sehr widitig - sie sagt immer, was

vorhanden ist; sie ist eine Kraft, mit welcher der Experimentator

rechnen muß. Gerade in Österreich, meine Herren, haben wir ein

trauriges Beispiel an den Experimenten des edelsten Fürsten, weldie

nur, weil er mit den vorhandenen Kräften nicht genug geredinet

hatte, mißglückten. —
, n •

Über das Verhältnis des Experimentes zu den allgemeinen

Sozialgesetzen gestatten Sie mir, meine Herren, Ihnen anstatt einer

Abhandlung einige Beispiele zu bieten. Wir haben derzeit im Straf-

verfahren die öffentliche Verhandlung eingeführt und wir sind im

Begriffe, sie auch auf das Zivilverfahren auszudehnen. Wir glauben,

daß die öffentliche Kritik, das Bewußtsein und teilweise die Furcht

derselben dazu dienen, den Richter zu besonnenem und gereditem

Urteile anzuregen. Die allgemeinere Tatsadie, von weldier wir aus-

gehen ist also die Madit der öffentlichen Meinung. Auf dieser

Macht ruht audi unser ganzes Preß-, Vereins- und Versammlungs-

recht, sowohl in jenen Punkten, welche die Macht als für das Ge-

meinwesen vorteilhaft begünstigen, als auch in den Vorsichtsmaß-

regeln, weil die Macht gefährlich werden könnte. Audi bei dem

öffentlidien Verfahren wird ja auf diese Gefahr Rüd^sidit genom-

men und in manchen Fällen aus öffendidiem Interesse oder durdi

das Ordnungsredit des Präsidenten die öffentlidikeit ausgesdilossen.

Wir müssen jedodi in der Abstraktion etwas weiter gehen.

Die öffendidie Meinung ist die Meinung der vielen. Wenn aber

die Meinung der vielen eine Madit ist, so muß dies ^udi sdion

die Meinung des einzelnen sein, denn hunderttausendmal Null gibt

immer nur Null. Wir kommen also zu dem Satze, die Meinung

jedes anderen habe Einfluß (Triebkraft) auf unser Handeln. Wenn

wir diesen Satz im Leben verfolgen, so finden wir ihn in mandien

sozialen Maßnahmen bestätigt. Wir finden ihn zum Beispiel in dem

Gewidite, weldies jedermann auf die Umgebung legt: „Sage mif,

mit wem du umgehst, und idi will dir sagen, wer du bist." Wir
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finden ihn darin, daß man, um jemanden zu einer Meinung zu

bestimmen, ihm diese Meinung recht oft sagt: „Man kann die Wahr-

heit nicht oft genug sagen" — „calumniare audacter, semper aliquid

haeret" — das Geheimnis aller Reklame. Auf dem Rechtsboden

finden wir ihn im § 5 StG., nach welchem man durch Lob die

Übeltat einleiten kann; im § 163, wonach des Duells mitschuldig

wird, wer demjenigen, der die Herausforderung abzuwenden sucht,

Verachtung gedroht oder bezeigt hat; im § 305, daß derjenige,

welcher verbotene Handlungen öffentlidi anpreist oder zu recht-

fertigen versucht, oder die Einrichtungen der Ehe oder Familie

öffentlich herabwürdigt, eines Vergehens schuldig wird.

In einer Lehre von den Triebkräften des menschlichen Handelns

würden wir also als eine Triebkraft die Meinung anderer bezeich-

nen und als eine Anwendung derselben in der speziellen Form der

öffentlichen Meinung die Einführung des öffentlichen Verfahrens

anführen können. —
Wir halten den Einfluß der öffentlichen Meinung der Gerechtig-

keit der Urteile für günstig, weil gerechte Urteile im Interesse des

Volkes sind. Wir gehen also davon aus, daß das Volk für sein In-

teresse sorgt. Auf dem Satz ruht bekanntlich auch unser Verlangen

nach Selbstregierung des Volkes. In weiterer Abstraktion sagt der

Satz, daß jedermann für sein Interesse sorgt, und als eine der vielen

Anwendungen desselben nenne ich Ihnen das Prinzip der formalen

Wahrheit im Zivilprozeß. Der Richter wird an den Antrag der

Parteien gewiesen, weil diese selbst für ihr Interesse sorgen. —
Im Zivilredite sind hauptsächlich die volkswirtsdiaftlichen Gesetze

der Produktion, der Preisbildung und Verteilung maßgebend. Der
Unterschied des Handelsrechtes vom gemeinen Rechte ruht fast

allein auf dem Einflüsse einer raschen Abwicklung und pünktlidien

Zahlung für die Herabsetzung dts Preises. Stellen Sie sidi nun selbst,

meine Herren, die Frage, und stellen Sie sie an die Erfahrung:

hätte das eifrigste Studium des römischen Rechtes jemals die Vor-

schrift des Art. 306 HGB. (§ 367 des ABGB.) erzeugen können?

Mußte sich die Handelswelt nicht Wedisel- und Handelsrecht gegen

die Jurisprudenz erzwingen, und ist es nidit bezeidmend, daß die

bahnbrechende Arbeit von Einert nicht vom Redit ausging, sondern

vom Papiergeld? Welche Mühe gaben sich denn die Romanisten,

durdi eine Delegation ohne Ende oder durch Litteralkontrakt das
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neue Institut, das gar nicht römisdx war, unter d.e rom^dten Formen

zu bringen! Als ob man jemals die Kuppel durA d.e gneA sd,e

Säulenordnung erklären könnte! Es wäre eme interessante Frage,

wie Europa zu einer anderen Grundlage für se.n ReAtssystem

Ste kommen wollen, wenn nid,t England zufällig in glüdchdxer

Isolierung sidi entwickelt hätte!

lA kann Ihnen hier, meine Herren, für die Bearbeitung der

allgemeinen WissensAaft selbst nur einzelne ganz allgemeine An-

deutungen geben. Ich bin auA überzeugt, daß das positive System

an dem idT arbeite, die Lehre von den Formen der menschlich n

Triebkraft, bald durch ein besseres System ausgelost sein wird. A ein

die Methode selbst, meine Herren, die Unterscheidung der a Ige-

meinen Wissensdiaft von der Gesetzeskunde und die Behandlung

derselben gleidi den Naturwissenschaften, soll, wie ich hofte, midi

und unsere Zeit überdauern! —
, a.

Die Erkenntnis des Gesetzes, meine Herren, und seines oft ex-

perimentalen Charakters ist insbesondere für die Gegenwart widitig.

Wir leben geradezu in einer experimentalen Ära.
, . , ,

Die Verkehrsverhältnisse haben sich erweitert und sind den

alten Reditsformen entwachsen. Eine ganze Reihe von Verhaltnissen

ist entstanden, welAe ganz ungeregelt waren. Das Kommissions-,

Speditions-, Transport-, VersicherungsgesAäft, die Bank-, Borsen-

und Wechslergeschäfte, das Post-, Telegraphen- und Bahnwesen,

das ganze geistige Eigentum - alles das ist uns fast gänzlich un-

eereeelt überkommen.
, , . i

Wenn wir nun gezwungen sind, diese Verhältnisse zu regeln

und kein Vorbild haben, was sollen wir anderes tun, als experi-

mentieren! Betraditen Sie zum Beispiel das Patentwesen! Sie wissen,

daß eine Reihe von Prinzipien für die Regelung desselben neben-

einander besteht. Der eine Staat schützt allgemein, der andere be-

sdiränkt, der dritte gar nidit.
i- i: r u ,«ct

Man hatte versudit, sidi zu einigen, es ging nicht, die Erfahrung

hatte zu geringe Anhaltspunkte geboten. Was sollte man tun^ als

nach bestem Wissen und Gewissen dasjenige System einzufuhren,

welches man als das wahrsdieinlidi beste hielt?

Hier, meine Herren, ist die erste Wirkung der neuen Erkennt-

nis Die Kritik eines Gesetzentwurfes, dessen experimentalen

Charakter man kennt, wird immer konkret und positiv sem. Mit
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dem bloß sdiönen systematischen Aufbau, mit der Kritik nach

Camestres und Baroco ist nichts getan. Nur die aus sorgfältiger

Erwägung aller Umstände und genauer Berüdtsichtigung der bis-

herigen Erfahrung hervorgehende Wahrsdieinlichkeit, ob die Vor-

schrift gemeinnützig sei, darf das Urteil bestimmen. Ebensowenig

darf aber das Werk als getan gelten, wenn der Entwurf Gesetz

geworden ist; erst die Bewährung des Gesetzes zeigt, daß es recht

war. In gleidier Weise kann nur Rücksicht auf das Gemeinwohl be-

stimmen, ob ein als mangelhaft erkanntes Gesetz durdi ein anderes

ersetzt, oder bei geringeren Mängeln, wegen der mit raschem Ge-

setzeswechsel verbundenen Gefahr für die Rechtssicherheit, belassen

werden solle.

Die zweite Konsequenz ist die Beurteilung der Gerechtigkeit

überhaupt. Wenn gewisse Rechtssätze als logisch notwendige, ewige

Wahrheiten angenommen werden, derart, daß sie ohne jede Be-

dingung und Rücksicht eingehalten werden müssen: dann, meine

Herren, ist freilich die Gerechtigkeit die unbarmherzige Göttin,

welche verlangt, daß ihr Befehl beobachtet werde, möge die Welt

darüber zugrunde gehen; welche Aug* um Auge, Blut um Blut ver-

langt. Wenn man aber erkannt hat, daß alle Gesetze nur Zweck-

maßregeln der Staatsverwaltung sind, um auf Grund der erkannten

oder vermuteten Gesetze für die Tätigkeit des Menschen, das Wohl

des Volkes zu fördern: dann, meine Herren, wird die Gerechtig-

keit menschlich; sie ruht auf Mensdienliebe, bezwedt Mensdien-

glück, sie will nicht, daß der Sünder sterbe, sondern nadi dem

ewigen Worte, daß er „sich bessere und lebe".

Die dritte Konsequenz aber und vielleicht die widitigste ist die

für die Wissenschaft selbst. Wie kahl und unfruchtbar war die

Naturwissenschaft im Mittelalter bis zur bewußten Anwendung der

induktiven Methode! Aller Fortschritt der Naturwissenschaft ist

erst von da ab zu rechnen. Und das edelste Geschöpf, der Menschen-

geist, meine Herren, sollte uns nicht ebenso viele Schätze bieten

können, wenn wir uns liebevoll in sein Studium versenken? wenn

alle die Kraft, der Fleiß und Verstand, welcher derzeit noch immer

in dem Aufgrübeln kleinster Pandekten- und Basilikenstellen ver-

sdiwendet wird, auf die Erforschung des Mensdiengeistes, der Men-

schenkraft verwendet würde? Man werfe mir nicht Mißachtung der

Pandekten oder gar der römischen Juristen vor. Gewiß, die Aus-
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Sprüche der letzteren enthalten eine Fülle von Verstand, praktischer

Würdigung der Umstände und lebendigem Reditsgefühle. Aber hat

Newton vielleicht Euklid beleidigt, wenn er die Differentialrechnung

sdiuf ? sind wir zur Unselbständigkeit verdammt, weil jene schöpfe-

risch waren?

Warum, meine Herren, hören wir von Asien- und Afrikarcisenden

so selten eine Beschreibung des Rechtes der Völker, durch deren

Land dieselben gezogen sind? warum reden sie uns von deren

Kleidern, von der Art ihres Essens und Trinkens und allem mög-

lidien Tand, und nicht von ihrem Rechte? Weil die Juristen sich

nicht darum kümmern; weil all dasjenige, was über das geltende

Gesetz hinausgeht, für sie „griediisch" ist: graeca sunt, non leguntur.

Nur Frankreidi auf dem Kontinent macht eine rühmliche Ausnahme

und pflegt vergleichende Rechtskunde in weiterem Umfange; die

Vorbereitung zum grundsätzlichen Studium, wie die vergleichende

Sprachenkunde die Vorbereitung zur Linguistik war. Langsam, sehr

langsam rückt Deutschland nach. —
Die Rechtswissenschaft muß zur Erkenntnis ihrer selbst kommen,

meine Herren! Sie muß wissen, daß, wie es keine europäische und

amerikanische Physik gibt, so wenig eine römische oder deutsche

Rechtswissenschaft; besteht.

Die Wissenschaft ist international, sie hat kein anderes Vater-

land als den Menschengeist.

Von dem Experiment aber, meine Herren, muß endlich der

Bann des Mißtrauens und Vorurteiles fallen, welcher derzeit auf

ihm liegt und Experimentieren als notwendig gefährlicii und schlecht

ersdieinen läßt.

Im Privatredit, wo Vorurteil, Parteileidensciiaft; und falsdie

Moral nicht so übermäciitig sind wie auf allen anderen Gebieten

der sozialen Tätigkeit, muß sich die Überzeugung durdibredien:

Das schlechte Experiment ist schlecht, das ist reine Tautologie; aber

das rechtzeitige, besonnene Experiment ist die Grundlage alles Fort-

schrittes, so der Wissenschaft wie der Mensciiheit.

DAS RECHT ZU LEBEN

Vortrag, gehalten im Wissenschaftlichen Klub in Wien am 29. November 1883

Wir wollen vor allem den Gegenstand unserer Besprechung klar-

stellen. Was ist das: „Recht zu leben", was bedeutet „Recht"

und was „Leben"?

Der Zweck aller Gesetzgebung ist das allgemeine Wohl. Das

Wort ist unbestimmt, wird aber deutlich, wenn man eine ähnliciie

Erscheinung in der Natur vergleicht.

Die Bewegung eines jeden Himmelskörpers (z. B. eines Planeten)

wird bestimmt durch die allgemeine Gravitation. Das heißt: der

Körper gravitiert zu jedem der anderen Körper, welche ihn um-

geben. Allein die Gravitation zu dem einen Körper würde ihn nach

rechts, die zu dem andern nach links führen; der Einfluß des einen

beschleunigt seine Bewegung, der des andern hemmt sie.

So entsteht eine Resultierende, welche die Größe und die Rich-

tung seiner Bewegung feststellt und welche wir als die „allgememe

Gravitation" bezeichnen könnten.

Dieselbe Bedeutung hat auch das allgemeine Wohl. Das Glück

jedes einzelnen will erreicht werden, aber das Glück des einen ver-

langt oft die entgegengesetzte Maßregel als das Glück des andern.

So muß denn die Gesellschaft: mittlere Wege einschlagen, welche dem

Glück aller möglichst entsprechen. Das Ziel heißt dann das „allge-

meine Wohl". —
Die Gesetzgebung strebt also das Wohl Jedes einzelnen an.

Sprechen wir aber dem einzelnen auch ein Recht auf Glück zu?

Wir gelangen hier zu einem vielverlästerten, vielverspotteten

und dennoch ganz konkreten Begriff, zu dem des rationellen oder

früher sogenannten natürHchen Rechtes.

Das rationelle Recht steht inmitten des positiven — geltenden —
Rechtes, welches infolge von erlassenen Gesetzen oder festwurzeln-

der Gewohnheit den Schutz des Staates genießt, und dem idealen

Rechte, dem Traum von Dichtern und dichtenden Rechtsphilosophen.
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Der Jurist hat dafür den treffenden Ausdruck: „lex ferenda",

„das zu erlassende Gesetz".

Es ist der Inhalt des Gesetzes, weldies wir von unserer Gesetz-

gebung für unsere Zeit erwarten und verlangen. Es ist der Inhalt

der Rechtsreformen, der Gesetzesvorschläge und der Beschlüsse von

Juristentagen und Konferenzen. Sein Unterschied vom idealen Recht

kann dahin festgestellt werden:

Wenn wir von der Gesetzgebung die Sicherung eines gewissen

Zustandes für die Gegenwart vollständig oder ziemlich vollständig

verlangen, so ist der Zustand rationelles Redit. "Wenn wir dagegen

mit Rücksicht auf die gegenwärtigen Verhältnisse einen so ausgie-

bigen Schutz derzeit noch nicht für möglich halten, sondern uns zu-

friedenstellen, wenn die Gesetzgebung den Schutz erstrebt und durdi,

wenn auch nur unvollständige, Anfänge ihren guten Willen zeigt,

dann sprechen wir von einem idealen Rechtszustand, einem Ziel der

Gesetzgebung, einem sittlichen Anspruch, aber nicht von einem Recht

(rationellen Rechtsanspruch).

So werden wir also dem Individuum noch kein Recht auf Glück

zugestehen, weil die Gesellschaft noch nicht imstande ist, dafür zu

sorgen, daß, nach dem bekannten Wort, „jeder Bauer am Sonntag

sein Huhn im Topfe habe" ^).

Wir können nur verlangen, daß die Staatstätigkeit bestrebt sei,

Ackerbau und Gewerbe möglichst zu fördern, den Wohlstand der

Bürger möglichst zu heben. Ein bestimmtes Maß des Wohlstandes

mit Rechtsschutz zu umgeben, ist sie vorläufig nicht imstande.

Und nun werden Sie den ersten Teil der Frage verstehen: Gibt es

ein Recht zu leben? Ist der Anspruch ein rationeller Rechtsanspruch?

Wir kommen zum Umfange.

Das Recht tritt namentlich in zwei Formen auf. Sobald wir

geboren sind, befinden wir uns in einem physiologischen Zustande,

den wir Leben nennen, und dieser Zustand kann uns durdi äußere

Gewalt genommen werden. Der Anspruch, gegen solche Gewalt ge-

schützt zu werden, wäre das Recht: nicht getötet zu werden. Wei-

ters aber sterben wir nach den Bedingungen unserer Organisation

jeden Tag ab, wir müssen jeden Tag neu geschaffen werden und

bedürfen hiezu einer Reihe äußerer Hilfsmittel, welche unter dem

*) Ich will damit Glüdi und „das Huhn im Topfe" nicht als identisch hin-

stellen. (A. d. V.)
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Namen „unentbehrliche Lebensmittel" bekannt sind. Der Anspruch,

gegen den Tod aus Mangel dieser Lebensbedingungen gesdiützt zu

werden, könnte mit einem, wenn auch unvollständigen Schlagworte

bezeichnet werden, als das Recht: nicht verhungern zu müssen.

Der zweite Anspruch ist, wie Ihnen allen bekannt ist, weit mehr

bestritten als der erste und darum werden sich die Beispiele, weldie

ich anführe, auf ihn beziehen. Man kann jedoch stets dabei ein

Beispiel für den ersteren Ansprudi anfügen.

Eine Nebenbemerkung für Juristen!

In dem herrschenden formellen Systeme würden die beiden An-

sprüche weit voneinander entfernt stehen.

Das eine ist von dem Logiker der modernen Jurisprudenz

(Puchta) als Eigentum an der eigenen Person vor das Sacheigentum

gestellt worden; das zweite v/ird in jenen beschränkten Fällen, in

welchen es einzelnen Personen gegen einzelne Personen gewährt wird,

als Alimentationsanspruch unter den Obligationen aus zufälligen

Verhältnissen (Quasikontrakte) behandelt.

In einem rationellen, d. h. auf dem wesentlichen Inhalt der Ver-

hältnisse beruhenden Systeme werden wir die beiden Ansprüche

ebenso zueinander stellen müssen wie die Ansprüche der verschie-

densten Art aus Familienverhältnissen, weil sie Formen desselben

Grundrechtes sind. —
- Jetzt, da wir alle Merkmale kennen gelernt haben, stellen wir

also nochmals die Frage: Gibt es ein Redit zu leben?

Die Schiedsrichter sind, da das positive Gesetz für das rationelle

Recht nur die Ansicht seiner Autoren und keine selbständige Ent-

scheidungsquelle ist, das gemeine Rechtsgefühl oder der sogenannte

gesunde Menschenverstand, weldier aber eine Verbindung von Ver-

stand und Gefühl ist, und die Reditswissenschafl. Beide sind mit-

einander verbunden, aber sie urteilen in anderer Weise. Der gesunde

Menschenverstand urteilt nach dem unmittelbaren Eindrucke, weldien

man aus der Anschauung des Verhältnisses erhält, und nach der

Dringlichkeit des Verlangens, ob ein Verhältnis hergestellt, erhalten

oder zerstört werden soll. Die Wissenschaft urteilt nach festgestellten

Reditsprinzipien und ihren Konsequenzen.

Beides hat seine Vorteile und seine Schwächen.

Der gesunde Menschenverstand schöpft, da alles Urteilen auf der

Empfindung beruht, aus der ersten Quelle.
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Der einzelne Fall tritt mit allen ihn kennzeichnenden Momenten

in ihrer natürlichen Verbindung vor ihn; sein Urteil ist konkret und

individuell.

Dies sind seine Vorzüge.

Dagegen ist er auch mandien Gefahren ausgesetzt. Im einzelnen

Falle treten die an der Oberflädie liegenden leicht siditbaren Mo-

mente zu sehr vor; die tiefer liegenden, aber durch ihre Dauer odef

ihre Folgen bedeutsameren, zu sehr zurück. Die Empfindung wird

von den Vorurteilen, in denen wir alle befangen sind, und von

Empfindungen ästhetischer und sozialer Art leicht verwirrt, wie z. B.

die bekannte Katharina Steiner wahrsdieinlicii durch ihr vorlautes

Betragen zu ihrer Verurteilung beigetragen hat. Der gesunde Men-

schenverstand kann audi nur bei einfacher und anschaulicher Sachlage

sicher urteilen. Bei größerer Verwicklung muß die juristische Be-

rechnung eintreten, welche denn bei Gesdiwornengeriditen das Amt

des Vorsitzenden im Resümee ist.

Den Gefahren des Urteils nach dem einzelnen Falle weicht die

Wissenschaft aus. Sie sammelt die Fälle, vergleicht sie, scheidet die

einzelnen Momente und bildet unter Beobachtung der Empfindung

in allen Fällen, sowie der Erfahrungen bei Gesetzen und im Leben,

allgemeine Rechtsgrundsätze, mit denen sie nun, als mit einem objek-

tiven Maßstabe, zur Beurteilung des einzelnen Falles tritt. Sie ist

ihrerseits aber der Gefahr ausgesetzt, daß sie ihre Prinzipien für die

erste Rechtsquelie hält und vergißt, daß die Prinzipien künstlich

gebildet wurden und bei ihrer Bildung Irrtümer und UnvoUständig-

keiten unterlaufen sein konnten; daß sie ferner vergißt, daß die

Prinzipien bloße Elemente des Rechtsurteils sind und durch andere

Elemente aufgewogen werden können.

Wer aus dem Eigentumsprinzip folgern wollte: es dürfe kein

Zustand geduldet werden, weldier mit dessen strenger Konsequenz

unverträglich sei, der gliche dem Naturforscher, weldier aus dem

Gravitationsgesetze das Schweben des Vogels in der Luft für un-

möglich hielte.

In diesem Fehler des wissenschaftlichen Urteils liegt auch das

„summum jus summa Injuria" („hödistes Redit ist höchstes Un-

recht"). Es bezieht sich auf die logisch unerbittlidie Verfolgung eines

einzelnen Reciitsprlnzlps.

Daher müssen denn beide Reditsquellen einander stets ergänzen.
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Der gesunde Mensdbenverstand muß sich an die Wissenschaft um

ruhige und objektive Prüfung seines Urteils wenden; die Wissen-

sdiaft, wenn sie eine Zeit lang logisdi fortgeschritten ist, muß sldi

bei dem gesunden Menschenverstand Rates erholen: „ob sie der

Natur — noch sei auf rediter Spur".

Eine Probe für die Richtigkeit der Schlußfolgerung und Emp-

findung liegt auch in der Nützlichkeitsberechnung.

Wir wollen alle diese Quellen zur Beurteilung des Anspruches

vernehmen. —
Wenn wir uns an das Reditsgefühl als Schiedsriditer wenden

wollen, so müssen wir Ihm das Verhältnis In einem einfachen, an-

schaulichen Bilde bieten.

Denken Sie sich also bei einem fröhlichen Feste versammelt, in

welchem Sie für verschiedene Annehmlichkeiten — Gesdicnke, Mahl-

zeit — bedeutende Summen ausgegeben haben. Sie sind recht fröh-

lich und beglüdt. In diesem Momente tönt an Ihr Ohr ein Schrei,

Sie stürzen hinaus, vor Ihnen ist ein Mensch zusammengebrochen.

Der Arzt wird herbeigerufen und konstatiert in der üblichen gelehr-

ten Form: „Verhungert".

Ich bin überzeugt, verehrte Anwesende, daß in diesem Augen-

blicke der Vorfall auf Sie alle denselben erschütternden Eindruck

ausüben wird, als ob ein Erschlagener vor Ihnen läge; daß Sie im

Momente gern auf einen Teil der genossenen Vergnügungen ver-

zichtet hätten und für alle Zukunft verzlditen würden, um ein so

furchtbares Schicksal zu verhüten; daß Sie alle den festen Willen

haben und aussprechen: es dürfe keinen Moment länger geduldet

werden, daß im Rechtsstaate neben Personen, weldie, ohne Arges

zu denken. Hunderte zum Fenster hinauswerfen, ein Mensch ver-

hungern könne!

Was wir im Augenblicke, wo ein Zustand anschaulich vor uns

tritt, empfinden, das gebietet uns die Vernunft, zum Leitfaden un-

serer Handlungen auch dort zu nehmen, wo wir es nicht sehen, aber

sehen können.

„Solange ein Engländer ein Pfund übrig hat, darf kein Eng-

länder verhungern!" sprach Pitt, echt englisch in seiner Kraft und

Beschränktheit. Es ist dies das Urteil des einfachen, gesunden Men-

schenverstandes.

Fragen wir nun bei der Wissenschaft an.
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Wir finden dort zwei Grundansdiauungen: die individualistische

und die soziale.
.

Die individualistisdie Anschauung geht stets unmittelbar vom

Fühlen und Wünschen des Individuums aus.

Die Gesellsdiaft ist ihr bloß eines der Mittel, durdi welche das

Individuum seine Befriedigung erstrebt. Wenn sie aber emem Ver-

langen des Individuums entgegen ist, so muß sie sich fugen oder

^'
Die soziale Anschauung faßt die mensdilidie Gesellschaft als

erfahrungsgemäß zur Erreichung der mensdilidien Zwecke notwen-

dig auf und verlangt daher von jedem einzelnen Verlangen des

Individuums, daß es den Bestand der menschlidien Gesellsdiaft nicht

gefährde. Die Gesellsdiaft ist der Reform fähig, aber selbst als not-

wendig vorgeurteilt.

Der individualistische Reditsdenker kann über den Anspruch nidit

zweifelhaft sein. Geht er von den Bestrebungen des Individuums

aus so ist der Trieb nadi Selbsterhaltung der erste und stärkste

Trieb, und namendich ruhen alle wirtsdiaftlidien Bestrebungen, die

Grundlagen der „erworbenen" Redite, auf ihm. Wir erwerben, weil

wir leben wollen; wir sudien Verkehr und sdiließen Verträge, weil

wir erwerben und leben wollen. Der Grund anerkannter Redite

muß wohl selbst Recht sein!

Nimmt man das Fühlen des Individuums zum Maßstab für das

Redit: weldie Lust gibt es ohne lieben? welcher Schmerz gleicht

dem, der dem Tode durdi Gewalttat oder Hunger vorangeht?

Geht man endlich vom Nutzen aus: was kann dem Mensdien

nützlich sein, wenn er nicht lebt?

Die stete Rüd^sidit auf die Gefühle und Wünsdie des einzelnen

Mensdien ist notwendig; denn das Recht ist für die Mensdien be-

stimmt und ihrem Wohl gewidmet.

Allein die individualistisdie Ansdiauung selbst führt nidit zum

Recht, sondern zum (bekannten) Kampf aller gegen alle.

Wenn jeder einzelne nur sein Wohl im Auge hat, so mag er

audi einen ihm mißliebigen anderen ermorden; er hat seinen Wunsdi

Das Redit entsteht erst, wenn die Mensdien friedlidi miteinander

leben wollen. Das Prinzip des Redites ist also das Prinzip der Ge-

sellsdiaft. Redit ist seinemWesen nadi Lebensordnung der Gesellschatt.
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Aus diesem Grunde will idi hier von der Sozialtheorie aus an

der Hand der anerkannten Grundsätze für die Ordnung jeder Ge-

sellsdiaft - u. zw., soweit mir bekannt ist, in dieser exakten Form

zum ersten Male - den Ansprudi untersuchen.

Die Sozialtheorie beginnt mit Hugo Grotius. Grotms, der erste

staatswissensdiaftlidie Theoretiker der neuen Zeit, nennt den Staat

sofort eine Gesellsdiaft. Der Staat beruht bei ihm auf einem sozialen

Trieb der Mensdien und ist die vollkommene Vereinigung freier

Menschen zu ihrem gemeinsamen Wohl.

Diese Grundauffassung ersdieint sofort so klar und überzeugend,

daß sie von allen staatswissensdiaftlidien Denkern angenonimen

wird; mögen sie nun darauf, wie Hobbes, den absolutistisdien Staat

oder, wie Locke, die Volkssouveränität gründen, oder mögen sie

wie Spinoza, die ganze Einriditung daraus als rein konventionell

beweisen. ... 1 * ^^^ß«
Diese Aufstellung des gesellschaftUdien Prmz.ps ist der erste große

Schritt in der Entwicklung der Sozialtheorie. Der zweite erfolgt

durch Jean Jacques Rousseau im „contrat social". Es gibt kaum

einen MensAen und ein Buch, welchem mehr Unrecht gestehen

wäre als Rousseau und dem „contrat". Man wollte die ganze Revo-

lution auf das Buch schieben, als könnte ein Budi eine Revolution

erzeugen, als würde jemals eine Revolution anders entstanden sein

als durch Druck und Not! • » r

Rousseau nimmt im ersten Teile des „contrat social die Aut-

fassung Grotius' von dem Staate als Gesellsdiaft auf. Seine origi-

nelle Zutat bezieht sidi auf die volonte genitale. Er sagt: Solange

die Mensdien nidit in Gesellsdiaft sind, hat jeder seinen Willen und

alle haben den Willen aller, die volonte de tous. Wenn sie in Ge-

sellsdiaft treten, so vereinigen sie alle ihre Willen zu einem Ganzen,

der volonte g^n^rale, und erhalten von diesem Ganzen emen ver-

hältnismäßigen Teil, entsprediend dem früheren Verhältnisse ihres

Willens zu dem Willen aller. Wenn hundert Mensdien zusammen-

getreten sind, so erhält jeder den hundertsten Teil der volonte

g^n^rale. So haben sie, wie Rousseau meint, nidits eingebulk; sie

erhalten dasselbe zurüdi, was sie gegeben haben.

Das ist nun ein Irrtum.

Es kann midi unmöglich trösten, wenn idi in einem Falle majo-

risiert werde, daß idi in einem anderen Falle vielleidit andere
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majorisieren kann. Der einzelne verliert einen Teil Freiheit und er-

hält einen Teil Herrschaft; das ist nicht identisch.

Was aber die volonte generale selbst betrifft, so spricht Rousseau

für den Staat nur dasselbe aus, was die römischen Juristen 2000 Jahre

früher einmütig als Grundgesetz für jede private Gesellschaft er-

kannt hatten. Wenn die Gesellschaft handeln soll, so muß sie bei

jedem Akt nach einem bestimmten Willen handeln, und wenn die

Gesellsdiafter uneinig sind, wenn der eine „ja", der andere „nein"

sagt, so muß ein Mittel gefunden werden, um einen Willen zu bilden.

Die Frage, wie dies geschehen soll, darf indessen nidit rein arith-

metisch gelöst werden; das Recht ist kein bloßes Rechenexempel.

Sie ist vielmehr eine Frage der durch Erfahrung zu bewährenden

Zweckmäßigkeit.

In unserer Zeit, wo das Assoziationswesen unseren ganzen Ver-

kehr beherrscht, hat die Theorie des Privatrechtes sich mit der volonte

generale sehr eingehend beschäftigt und wir sind da zu einer Reihe

ganz verschiedener Regeln gekommen.

Bei der offenen Handelsgesellschaft verlangt man zu jeder Hand-
lung, wenn die Gesellschafter nichts anderes vereinbart haben, Ein-

stimmigkeit.

Wenn also drei „ja" und der vierte „nein" sagt, so ist die volonte

generale „nein"; sie wird gegen die drei durch die Stimme des

Vierten gebildet. Bei Gesellschaften großen Umfanges — Aktien-

gesellschaften, Genossenschaften, Vermögensmassen — unterscheidet

man gewöhnlich zwischen einfachen und grundsätzlichen Beschlüssen.

Bei den ersteren läßt man die einfache Majorität entscheiden,

verlangt dagegen bei den anderen eine Zweidrittel- oder Dreiviertel-

Majorität, oder eine Verbindung mehrerer Majoritäten, z. B. zwei

Drittel Personen- und drei Viertel Kapitalszahl u. a.

Die heutige Zeit beschäftigt sich auch sehr eindringlich mit der

Frage über den Schutz der Minoritäten, und mit dem Prinzip der

volonte generale ist der ausgiebigste Schutz der Minorität verträglich.

Es ist immer nur eine Zweckmäßigkeitsfrage, ob die Handlungskraft

der Gesellschaft durch eine einzelne Vorsiditsmaßregel zum Sdiutze

der Minorität nicht allzusehr geschwächt werde.

Das war der zweite Sdiritt in der Entwicklung der Sozialtheorie.

Wir kommen nun zu dem dritten.

Um die Notwendigkeit dieses dritten Schrittes zu erkennen, ge-
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nügt ein Beispiel, welches wohl manche von Ihnen selbst in emem

heiteren Kreis erlebt haben. Es madit jemand den Vorschlag, daß

ein Zweiter der Gesellsdiaft etwas, z. B. eine Flasdie Wem, zum

besten gebe. Dieser weigert sidi und der Erste stellt nun den Antrag,

darüber abzustimmen. Es ergibt sidi immer dasselbe Resultat: alle

sind dafür, mit Ausnahme desjenigen, weldier zahlen soll.

Das ist nun sehr heiter, wenn es sidi um eine Flasche Wem

handelt und wenn derjenige, der dodi nidit zahlen wollte, an den

Besdiluß nicht gebunden ist.

Aber es ist furditbar, wenn es sidi um Leib, Freiheit und Ver-

mögen handelt und wenn der Überstimmte muß.

Es ist durch dieses Beispiel augensdieinlich, daß auch die größte

Vorsidit bei Bildung von Majoritäten vor Vergewaltigung des ein-

zelnen nicht schützt, und daß es gewisse Redite des Gesellsdiafters

geben muß, weldie jeder Majorisierung entzogen sind.

Zu dieser Einsicht gelangte man audi sdion im Privatredite. Es

ist Gewidit darauf zu legen, daß die Erkenntnis im Privatredite

sidi Bahn brach, weil dort die Untersudiung unbefangen ist, weil

nidit, wie es bei Staatsdebatten unausweidilidi ist, Sympathie und

Vorurteil die Entscheidung beeinflussen, und weil deshalb die Kon-

sequenzen, zu denen die Wisscnsdiaft im Privatredit gelangt, als

rein wissenschaftlidi angenommen werden können.

Bei den Aktiengesellsdiaften, wo der eine Gesellsdiafter für den

anderen nidit mehr als eine Nummer ist und wo daher Versuche

zu gegenseitiger Ausbeutung viel mehr zu fürchten sind als bei Ver-

einigungen weniger, die sidi kennen und aditen, hat Reditstheorie

und Gesetz gewisse Ansprüdie des Genossen jeder Majorisierung

entzogen.

Man nennt sie Individualrechte.

Man kann wesentlidie und unwesentlidie Individualredite unter-

sdieiden. Die unwesentlidicn bedeuten nur den weitestgehenden

Schutz der Minorität.

Wenn eine Generalversammlung einen Besdiluß gefaßt hat, so

kann das Statut verfügen, daß zehn Aktionäre zusammen den Be-

schluß anfediten können; es kann aber audi verfügen, daß jeder

Aktionär das Anfeditungsredit besitzt. In letzterem Falle entsteht

ein Individualredit; es ist dies offenbar nur ein höherer Sdiutz gegen

die Majorisierung, und es ist Frage der Zwedtmäßigkeit, ob und
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inwieweit dieser Sdiutz oder die Handlungskraft der Gesellsdiaft den

Vorzug verdient. . -

Die wesentliAen Individualredite sind diejenigen we (he mit

dem Prinzip der Gesellsdiaft und der Eigensdiaft des Gesellsdiafters

so innig verbunden sind, daß derjenige, der sie niAt besitzt, gar

nicht den Namen eines Gesellschafters verdient, sondern unter einem

klingenden Titel nur der Diener der anderen ist.

Einen Beweis gibt Ihnen das vorangesdiid^te Beispiel. Wenn

der einzelne durdi die Majorität gezwungen werden kann, tur

alle zu zahlen - ist er dann nodi Genosse, nodi Gleicher unter

Gleidien? Ist dies nidit Unterdrückung unter dem JudaskulS der

Freundschaft?
. t> j. u

Von den Individualrechten wollen wir hier nur em Recht hervor-

heben. Es ist das Redit aus der Einlage.

Die Einlage ist das Gut, weldies der Genosse aus seinem Eigen

in die Gesellschaft eingebradit hat. Sie wird hier mit dem Vermögen

der anderen vereinigt, verliert ihre abgesonderte Existenz und wird

zu einem Teil des Grundfonds der Gesellsdiaft. Allein der Gesell-

schafter behält einen eigentumsähnlidien Anspruch auf das von ihm

eingetauschte Gut.
'

, „,. , ,,

Fürs erste steht sein Anteilredit am gemeinschaftlidien Vermögen

und an dem etwaigen Gewinne der Gesellsdiaft außer Frage. Die

Aktie, der Anteilschein ist sein Eigentum.

Außerdem aber ist auch der Grundfonds, weldier seine Einlage

enthält, der Verfügung der Gesellsdiaft weit mehr ^ntrüAt als der

von der Gesellschaft erworbene Gewinn. Er ist wirtschaftlich ein

der Gesellsdiaft von den einzelnen Mitgliedern zur nutzbringenden

Verwaltung anvertrautes Gut. Sie kann daher über ihn mdit frei

bestimmen wie über den von ihr selbst erworbenen Gewinn, audi

nidit durch Statut. Sie kann auf Kosten des Fonds keine Begünsti-

gung an einzelne Mitglieder gewähren, und solange der Fonds n.dit

gesichert, und wenn er durdi Verluste gekürzt worden war, nidit

ergänzt worden ist, kann von Gewinn und Gewinnverteilung nidit

die Rede sein.
. . ,,

Die deutsdie Gesetzgebung hat das Prinzip in einer Novel e zu

dem etwas unklar gehaltenen Handelsgesetzbudie zur vollen Geltung

gebradit, in österreidi liegt der Entwurf zu einem gleichen Gesetze

bereits vor.
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Das Prinzip der Individualredite, insbesondere auch der Erhaltung

der Einlagen, gilt wie für freiwillige, so für Zwangsgenossensdiaften.

Der Unterschied der beiden besteht nicht darin, daß die Zwangs-

genossensdiaft einen anderen Zweck oder ein anderes Prinzip hätte.

Jede Zwangsgenossenschaft setzt vielmehr voraus, daß die Mitglieder,

wenn sie vernünftig ihren eigenen Vorteil erwägen, freiwillig in die

Genossenschaft eintreten. Nur ist das Interesse des einzelnen mit

dem Interesse anderer so innig verknüpft und das letztere so wichtig,

daß man nicht warten kann, bis der einzelne vernünftig geworden

ist, sondern ihn aus Rüdtsicht für die anderen zu seinem Vorteile

zwingt. Aber das Gesellschaftsprinzip ist das gleiche wie bei der

freiwilligen Gesellschaft und die Rechte der Mitglieder sind die

gleichen.

Im Gegenteile: während die freiwillige Gesellschaft gewisse Aus-

nahmen verfügen kann, weil sie es dem einzelnen freigestellt hat,

einzutreten, und er sich gewissermaßen durch seinen freiwilligen Ein-

tritt der Ausnahme unterwirft, ist die Zwangsgenossenschaft, welche

dem einzelnen die Freiheit nimmt, an die Grundsätze der Billigkeit

fest gebunden. Was bei der freiwilligen Gesellschaft rationell ist, wird

bei der Zwangsgenossenschaft Gerechtigkeit.

Eine solche Zwangsgenossenschaft ist nun auch bei vorgeschrittener

Kultur die menschlidie Gesellschaft — Kulturgesellsdiaft — ,
deren

Funktionen derzeit durdi die einzelnen Staaten ausgeübt werden.

Der einzelne wird in sie gezwungen, er muß einem der Staaten,

in welche sie sich abteilt, angehören. Er wird aber dann audi Ge-

sellschafter mit den Rechten eines solchen und insbesondere auch

mit Individualrechten, welche wir als Grund- und Privatredite des

einzelnen kennen.

Was sind nun die Einlagen, welche die einzelnen in die Gesell-

schaft bringen und aus deren Vereinigung der Fonds der Gesellschaft

entsteht, zu deren nutzbringender Verwaltung die Gesellsdiaft ge-

bildet ist?

Nichts anderes als ihre menschliche Existenz und Kraft.

Gäbe es keine Gesellschaft, so würde der einzelne seine Kraft

im Kampfe gegen die anderen rücksichtslos zu seinem Vorteil ver-

wenden, und gerade die Enterbten der Gesellsdiaft hätten in ihrer

rüstigen und gewalttätigen Natur eine gewisse Wahrscheinlichkeit

für ihr Fortkommen.

Ofner, Schriften
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Dieses Wollen und Können muß er nun in die Gesellsdiaft ein-

legen, aus der Vereinigung der einzelnen zu einem Ganzen bildet

sich das Volk, aus der Vereinigung ihrer Kräfte die Volkskraß -

der Fonds der Gesellschaft.

Der einzelne erhält diese Einlage nicht zurück.

Er hat die Freiheit des vereinzelten Mensdien verloren und dart

nicht mehr unbefangen und rücksichtslos seinen Vorteil verfolgen

Er ist Mitglied der mensdilichen Gesellschaft geworden, muß sich

als solches wissen und seine Lebensweise derart einrichten, daß er

als Glied des Ganzen in und mit den anderen lebt und wirkt. Sein

Streben hat zum unmittelbaren Ziel nicht mehr sein Wohl, sondern

das Wohl des Ganzen, in welchem sein Wohl begriffen ist.

Diese große Umwandlung im Willen des Individuums durdi die

Bildung der mensdilidien Gesellschaft nennen wir - Moral.

Möge man als Prinzip der Moral aussprechen: „Liebe deinen

Näciisten wie dich selbst" - oder „was du nicht willst, daß dir

geschehe, das tue audi dem andern nicht" - oder sonstwie: es ist

immer dasselbe, es bedeutet den Willen, in Frieden und Eintracht

mit allen anderen zu leben.
^^

In dem Worte „Eintracht", „zu einem ganzen trachten bietet

die Sprache hiefür einen trefflichen Ausdrudi.

Soweit die soziale Lebensweise des Individuums zur Erhaltung

der Gesellsdiaft notwendig oder außergewöhnlich nützlidi ist, so-

weit sie deshalb eingehalten werden muß: soweit ist sie Rechts-

inhalt y Rechtspflicht.
^ ,. • ,

Durdi Einlegung seiner Kraft hat nun aber auch das Individuum

die beiden Grundrechte erhalten. Es darf als Mitglied der Gesell-

sciiaft nicht verleugnet werden und seine Existenz ist ein Teil des

Grundfonds der Gesellschaft geworden.

Vor der vollständigen Sicherung dieses Fonds darf nach den

Grundsätzen aller Gesellschaft kein Gewinn, besonders keine Be-

günstigung an einzelne Mitglieder verteilt werden. Die Gesellsciiaft

darf also keine wie immer geartete Luxusausgabe machen, möge sie

auch von noch so großer wissenschaftlicher, künstlensciier oder indu-

strieller Wichtigkeit sein. Vor allem muß der Fonds gesichert sein.

Was wir mit gesundem Menschenverstand erkannt haben, wenn

uns der Gegensatz zwisdien Luxus und Hunger ansciiaulic^ vors

Auge trat, was wir klar empfinden, wenn wir uns das Bild einer
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großen Familie vorstellen — welches Haupt einer noch so großen

Familie wird einem einzelnen Mitgliede Luxus erlauben, wenn es

nicht für alle das zum Leben Nötigste zurückgelegt hat? — das ist

nun eine logisdie Konsequenz aus dem Prinzip der Gesellschaft.

Das Individualrecht ist in der sozialen Theorie überhaupt von

großer Wichtigkeit. Es ist der Punkt, wo die individualistisdie

Anschauung eintritt, es ist der Sitz der menschlichen und bürger-

lichen Freiheit, das erste Individualrecht aber ist: das Recht zu

leben. —
Machen wir nun die Probe der Nützlichkeitsrechnung für die

Gesellschaft.

Daß die Sicherung der friedlichen Bürger gegen Gewalttat die

Bedingung für jeden ruhigen und sicheren Verkehr, für alles gesell-

schaftliche Leben ist, bedarf keiner Erörterung.

Die Not aber ist die Quelle der Verbrechen; 70 bis 80% aller Ver-

brechen erfolgen aus Not. Was gegen die Not geschieht, geschieht

also präventiv gegen das Verbrechen. Außerdem muß der Staat den

Verbrecher versorgen. Der Arme braucht nur zu stehlen, um vom

Staate erhalten zu werden; kann der Staat einen unmittelbaren und

so kräftigen Antrieb zum Verbrechen bieten?

Die Not ist die Quelle aller Aufstände und Revolutionen, und

ein einziger Aufstand zerstört mehr Kapital, als die rationelle

Armenversorgung für viele Jahrzehnte kostet. Denken Sie an die

Kommune, an Irland!

Die Not ist ein Seuchenherd; die Krankheit, welche noch keine

Kraft über den Gesunden hat, vermag schon den durch Not ab-

gezehrten Körper zu bewältigen, und hat sie sich durch einige Opfer

gekräftigt, so ist sie stark genug, um dann auch Gesunde anzugreifen.

Die Not ist die furchtbarste Kapitalsverschwendung.

Quetelet berechnet den Kapitalswert, welchen Frankreich nach

den Verhältnissen und Preisen des Jahres 182 1 bloß an jenen Kin-

dern verliert, welche vor dem 15. Jahre, also vor Beginn ihrer

Arbeitskraft sterben, mit 432 MiUionen Francs. Davon kommen

mindestens 350 Millionen auf den Einfluß der Not zu stellen. Dabei

ist der Verlust an Arbeitskraft und Lebenszeit bei denjenigen, weldie

das 15. Jahr überlebt haben, nicht gerechnet. Bekanntlich wird der

Rentier durchschnittlich 60 Jahre, der Arbeiter 33 Jahre alt; die

Verkürzung des Lebens ist aber keine Folge der Arbeit, sondern der
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Not der ungenügenden Krafterneuerung. WelAer Kap.talsverlust!

S das Kapital, weld.es hier verlorengeht, ist -At «=twa ein

bloße Hoffnung auf Gewinn, eine BörsenAance, es ist d.e sohdeste

aller Güterquellen, es ist MensAengeist, Mensdi^nkraft.

Und das ist nadi rein kapitalistisAer Beregnung der Verlust

wobei die Bedeutung des MensAen für d- Integruat Fre.he.t und

Mattstellung des Staates gar niAt in Betracht kam. Man kann s.d.

gewiß keinen stärkeren Verlust von Nationalvermögen de"ke".

Aud. die Gefahren wollen erwogen sem. Man konnte furditen,

daß durd. eine allgemeine Versorgung der Existenz Vagabunden

gezüAtet werden. Die FurAt ist unbegründet. Gerade jetzt, wo man

den Armen, der versorgt sein will, zum Betteln zwmgt, soba d er

aber bettelt, ihn aus der Gesellsd.aft der ehrhAen Leute au^Aheß^

züditet man einen Bettler- und Vagabundenstand Der Arme, dem

sein Ehrgefühl nidit geraubt wird, verwirft sidi selten oder nie.

Es wird aud. gar nid.t verlangt, daß die Versorgung stets ohne

Arbeitsentgelt gegeben werde, das ist ^^Ae der -t.onel en Aus

führung. In Wilhelmsdorf z. B. ist eine Arbeitskolon.e gegründet

bei welAer sid, jeder Zureisende beteiligen und durd. "gene Arbeit

einen Zehrpfennig für die nädiste Zeit erwerben kann. Die Kolonie

hat sich sdiön bewährt. . ,

Es ist nidit einmal zu hoffen, daß mit der Versorgung Friede

zwisAen den MensAen werde. Wer Brot hat will Fl^'^*' ^^' ''^

ein altes Gesetz. Nur sAwingt der Hunger niAt seine Pe.tsAe und

verwandelt ernstes Streben in Haß und Zerstörungswut; der Kampf

wird mensAUA, mensAenwürdig! ..... i-

Wenn also der gesunde MensAenverstand, wenn «ndividuah-

stisAe ReAtsansAauung, wenn endliA Konsequenz und NutzliA-

keit für die GesellsAaft in so dringendem Maße für den SAutz

d s Lebens spreAen, so können wir nunmehr mit voller Beruhigung

sagen: Der AnspruA zu leben ist ein rationeller ReAtsanspruA. -

Die Bedeutung des AnspruAes ist unsAatzbar.

Das ReAt, niAt getötet zu werden, ist ein Protest gegen den

Krieg, die internationale Massentötung, und insbesondere gegen den

im jetzigen Europa herrsAenden allgemeinen Konsknpt.onszwang

.um stehenden Heere, eine Institution, -1*^""'^;
«if ""von

Namen der allgemeinen Volkswehr siA selbst die Billigung von

Idealisten errungen hat, ihren wahren Charakter aber dadurA ent-
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hüllt, daß sie eine Schöpfung Napoleons I. ist, des großen Ver-

ächters des Menschenlebens!

Das Recht, nidit getötet zu werden, ist audi ein Protest gegen

die Todesstrafe — ein bereits zu oft besprochenes Thema — und

gegen die Modenarrheit der Zeit: das Duell.

Ein verdienstvoller Offizier soll zu einer Stelle befördert werden,

ein Kritiker bezweifelt seine Fähigkeit hiezu.

Man möchte nun bei dem Offizier den Gedankengang vermuten:

Wenn ich drei Jahre die Stellung bekleidet haben werde, so werde idi

dem Herrn beweisen, daß idi zu derselben fähig war! Doch nein!

Der Offizier fühlt einen Fledten an seiner Ehre, welcher nur durch

Blut ausgewaschen werden kann. Er fordert den Kritiker, er nötigt

ihn zum Duell und ist in wenigen Sekunden eine Leidie. Jetzt ist

der Fledien ausgewasdien! Die Sache wäre geradezu komisch, wenn

sie nicht so traurig wäre!

Das Recht zu leben in der zweiten Form ist der Kernpunkt

der sozialen Frage. Alle Vertreter des Sozialismus, mögen sie nun

entweder die Armen überhaupt, oder die Arbeiter als die durdi die

heutigen Produktionsverhältnisse zur Armut gezwungene Klasse ver-

treten, wollen Abhilfe gegen die Not, und sie wenden sich dabei

stets an die Gereditigkeit, sie verlangen den Sdiutz des Staates als

Recht der Notleidenden.

Seitdem der konservativste Mann unserer Zeit — der deutsdie

Reidiskanzler — den Reditsstandpunkt angenommen hat, ist der-

selbe aus einem revolutionären, als weldher er verschrieen war, zu

einem konservativen geworden.

Und er ist konservativ im vollen und ganzen Sinne, er erhält

die Gesellschaft und die Staaten!

Nicht Versorgung aus Gnade, welche launisch und unzuverlässig

ist und welche das Ehrgefühl des Nehmers erstid^t oder in Undank

und Haß gegen den Besitz verkehrt! Nidit Versorgung aus nüditerner

Politik im Interesse der Besitzenden, welche rüdsichtslos und pe-

dantisdi ist — denken Sie an unser Sdiubwesen, diese Sdiande unserer

Zeit, wo man Ehrlidie und Verbredier untereinander wirft und mit

dem ersten Male das Ehrgefühl für alle Zeit erstidtt!

Bei beiden fühlt sidi der Arme als Gegner der Gesellsdiaft be-

trachtet und handelt danadi.

Nein, Versorgung als Akt ausgleidiender Gerechtigkeit, als Ver-
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söhnung mit der Verschiedenheit der Lebensgüter, welche wir derzeit

noch nicht vermeiden können.

Die Gesellsdiaft darf nur zwischen gut und böse, nicht zwischen

reich und arm unterscheiden. Dem Armen muß das Ehrgefühl, das

Bewußtsein des Gleichen unter Gleichen gelassen werden. Er muiS

die Gesellschaft der anderen als Wohltat fühlen, ohne sich ernied-

rigen und danken zu müssen.

Dann ist die Kluft zwisdien Besitzenden und Besitzlosen über-

brückt, eine feste Grundlage für die Anhänglichkeit aller anein-

ander und das Gemeinwesen geschaffen, und dann können wir hoflen,

zu einem wirklichen und dauernden Frieden zu gelangen.

rJ

/
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DAS RECHT AUF ARBEIT.

Vortrag, gehalten im Wissensdiaftlidien Klub zu Wien am 24. November 1884.

Motto:
Der Lebende hat recht.

An Stelle des Schwertes der Pflug!

Verehrte Anwesende!

Soziale Ideen haben oft seltsame Schicksale. Was gestern nodi als

radikal betrachtet wurde, ist heute konservativ; von dem man gestern

den Umsturz der Gesellsdiaft fürditete, gilt heute als deren Stütze.

Ein Beispiel bietet Ihnen die Grundentlastung. Wer nodi wenige

Monate, bevor das befreiende Wort gesprochen wurde, die Auf-

hebung der gutsherrlichen Rechte, zum Teil ohne Entschädigung,

verlangt hätte, wäre als ein Hodiverräter schlimmster Art behandelt

worden. Da kam für Österreich das Jahr 1848, der Antrag Kudlidis,

das Gesetz vom 7. September.

Die Revolution wurde niedergeworfen, alle ihre Sdiöpfungen

wurden zerstört, aber an die Grundentlastung rührte kein Mensch.

Sowie das Wort gesprodien war, ersdiien die Freiheit von Grund

und Boden so selbstverständlidi, so innig verwadisen mit unseren

Verhältnissen, so festgewurzelt im Reditsbewußtsein des Volkes, daß

audi die Kreise, weldie sidi allen neuen Ideen verschlossen hatten,

dieser Überzeugung sich beugen mußten.

Die Grundentlastung war über Nacht konservativ geworden.

Eine ähnliche Wandlung trat vor kurzer Zeit bei dem Recht

auf Arbeit ein. Seit der großen Debatte in der französisdien Februar-

revolution zwischen Thiers, Louis Blanc, Proudhon und ihren An-

hängern war das Wort geächtet; wer es in den Mund nahm, ersdiien

als Feind der Gesellschaft. Da bekannte sich plötzUdi der deutsdie

Reichskanzler als dessen Anhänger und ließ es in die kaiserhdie

Botsdiaft vom Jahre 1881 aufnehmen. Mit diesem Moment trat die

Wendung ein. Wenn der deutsche Kanzler, diese durdiaus konser-

vative Natur, dieser nüditerne und weitblid^ende Realpolitiker,

das Recht verfocht, dann konnte es doch nidit so staatsgefahrhch

sein. Es wurde wieder in die Gesellschaft aufgenommen und ist

seither viel besprochen.
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Sie erinnern sidi, meine Verehrten, an die Aufregung, welche

das Wort im deutsdien Reidistag hervorrief, an den Sturm, welcher

sich gegen den Kanzler erhob.

Was war der Grund hievon? Der Kanzler konnte sidi auf das

preußisdie Landredit, ein loojähriges Gesetz, berufen; er hätte sidi

auf ein weit älteres Gesetz, die Akte von 1604 unter Ehsabeth von

England berufen können, und deutsdie Stadtredite hatten (zuerst,

wie idi glaube, Nürnberg 1522) das Redit noch früher aufgenommen.

Alle diese hatten zwisdien arbeitsfähigen und arbeitsunfähigen

Armen gesdiieden und enthielten die Vorsdirift, daß die letzteren

Versorgung, die arbeitsfähigen Arbeit auf öffentliche Kosten er-

halten sollen. Woher also im Jahre 1881 die Erregung? Es sdiemt

das rätselhaft und die Erklärung ist dennodi leidit: das Wort war

seit der Zeit sozialistisch geworden.

Denken Sie sidi, meine Herren, eine Bittsdirift von wenigen

Personen dem leitenden Minister eines Staates vorgetragen; und

denken Sie sidi dieselbe Bittsdirift, in derselben Art abgefaßt, m

demselben Ton vorgetragen, aber von einer Deputation, während

500.000 Mann vor den Fenstern stehen und sidi zu derselben be-

kennen. Das Gesudi ist dasselbe, ganz dasselbe — und dennodi nidit

dasselbe; die Masse, weldie hinter ihm steht, wirkt wie ein großer

Resonanzboden, weldier den leisen Ton, weldien das Instrument

angeschlagen hat, zu lautem Schall verdiditet.

Der Untersdiied besteht aber nidit bloß, wenn das Bittgesudi

vorgetragen wird, er ist audi dann vorhanden, wenn es vorgetragen

werden könnte. Es ist ein Untersdiied, ob ein Wunsdi bei wenigen

Personen und in geringer Stärke vorhanden ist, oder ob er große

Massen des Volkes mit starker Energie ergriffen hat. Im ersten Falle

mag der Gesetzgeber den Wunsdi prüfen, er mag ihn audi billigen und

in sein Gesetz aufnehmen; aber er fühlt sidi frei, er handelt nur

aus eigenem Antriebe, aus seiner Humanität und Staatsweisheit. Im

zweiten ist der Wunsdi ein Maditfaktor; der Staatsmann mag sidi

zu ihm stellen wie er will, aber er muß mit ihm redinen, er muß

wissen, daß eine Madit vor ihm steht.

Das ist nun der Untersdiied in der Situation des Redites auf

Arbeit nodi am Ende des 18. Jahrhunderts und heute. Das Land-

redit war nodi nicht durdi politisdie Motive beeinflußt; es war

beseelt durdi die Humanität, den Geist der Aufklärungszeit.
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Zwisdien 1791 und 1881 aber liegt das 19. Jahrhundert mit

seinem Aufschwünge der Industrie, weldier die Arbeitermassen erst

gesdiaffen hat, mit seinen Fabriken, in weldien Hunderte und Tau-

sende in einem kleinen Räume sidi versammeln, mit seinen Krisen,

durch weldie Hunderttausende mit einem Sdilage brotlos werden;

das 19. Jahrhundert mit seinen Mensdienrediten, durdi weldie die

Arbeiter erst denken, mit seiner Sdiule, seiner Presse, seinen Ver-

einen und Versammlungen, in weldien die Arbeiter ihre Lage und

ihre gemeinsamen Wünsche kennen lernen; mit seinem Parlamen-

tarismus, in weldiem die streitenden Parteien der herrsdienden

Klasse sidi beide an die Arbeiter wenden, ihnen ihre Macht zeigen,

sie auffordern, diese Madit zu gebrauchen, freilich zu ihrer, der

Mahnenden, Vorteil. So sind am Ende des 19. Jahrhunderts die

Arbeiter eine Madit geworden!

Der deutsche Reichskanzler ist kein Humanist; nidit eine Ader

von ihm ist humanistisdi getränkt; aber er ist ein weitsiditiger

Politiker, und aus Politik ist er zu demselben Ziele gelangt, weldies

hunderte Jahre vorher die Humanität gewiesen hatte. So innig ver-

wandt sind wirkliche, weitblickende Politik und Humanität!

Woher aber die Opposition? Wenn es gilt, für Hunderttausende

zu sorgen, so ist dodi die Hilfe dringender, als wenn man geglaubt

hatte, es handle sich um wenige. Gewiß ist sie dringender, meine

Verehrten! Aber es zeigt das wieder, wie mißtrauisch wir gegen die

Logik sein müssen. Man muß erst ein Verhältnis nadi allen Seiten

durchforsdit haben, bevor man Konsequenzen ziehen darf. Gewiß

ist die Hilfe dringender, aber sie kostet audi mehr. Früher konnte

man glauben, mit ziemlidi geringem Aufwände durdizudringen.

Jetzt, da man erkannt hat, die Sorge treffe die ganze Volksmasse,

jetzt mußte man audi wissen, daß es sidi um mäditige und dauernde

Einriditungen handelt. Und diese Einriditungen müssen in gewissem

Gegensatz stehen zu dem Massenerwerb von einzelnen, und diese

einzelnen wehren sidi um ihre Sonderstellung. Das ist der Unter-

schied der Situation.

Es ist aber auch ein Unterschied im Inhalte zwisdien den Vor-

sdiriften des Landredites und zwisdien dem Recht auf Arbeit. Das

Landredit kennt nodi keine Arbeiter, es kennt nur Arme. Die

Armen sind die natürlidie Last der Gesellsdiaft, weldie sie versorgen

muß. Aber die Gesellsdiaft kann vernünftige Bedingungen stellen.
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So teilt sie die Armen in arbeitsfähige und arbeitsunfähige versorgt

die letzteren ohneweiters und verlangt von den ersteren Arbeit nicht

sowohl um aus dieser Arbeit Vorteil zu ziehen, sondern um Bettel-

und Vagabundensinn zu ersticken. Der unmittelbare Nutzen aus

der Arbeit steht in zweiter Linie. Eben deshalb wird aber durch

diese Arbeit der Charakter der Gabe, welche die Gesellsdiaft bietet,

nicht verändert. Die Gabe bleibt Armenunterstützung und dagegen

richtet sich das Redit auf Arbeit. Der Arbeiter behauptet, daß er

imstande ist, sich selbst zu erhalten, daß er keine Unterstützung von

anderen brauche, und er weist diese zurück. Er verlangt von der

Gesellsdiaft nur, aber er verlangt es, daß sie ihm Gelegenheit gebe,

sich durch seine Arbeit selbst zu erhalten. Das Recht auf Arbeit ist

wesentlich ein Anspruch, durch sich selbst zu leben, durch eigene

Kraft, eigenes Wirken.

Es ist audi nicht immer Armenreciit; das lehrt die folgende Er-

scheinungsform des Rechtes. Wir alle hassen Nepotismus und Pro-

tektionswesen; wir alle erkennen es als Unrecht, wenn Amter und

Stellen, wie das alte Rechtssprichwort sagt, „nach Gunsten und nicht

nach Tugenden" verliehen werden, wenn der Würdige aus klein-

liciien Ursadien zurückgesetzt wird, der Untüciitige die Stelle erhalt

Was ist das aber anderes, als mit konkretem Gefühl den Anspruch

eines jeden auf eine seiner Tüchtigkeit entsprediende Arbeit aner-

kannt? Audi diese Erscheinungsform des Rechtes ist wichtig; bie

wissen, meine Verehrten, daß sie jetzt eben in den Vereinigten

Staaten den Kampf um die Präsidemsciiaft entscheiden half. - Aber

freilidi, die große soziale Wichtigkeit hat das Reciit mr dort, wo

der Arbeiter Arbeit verlangt, um das zum Leben nötige Brot tur

sich und seine Familie zu erwerben.
.

Nun ist die Frage: Kann der Arbeiter behaupten, daß seine

Arbeit ihn erhalten kann, und wie kommt er dazu, von der Gesell-

sciiaft zu verlangen, daß sie ihm Gelegenheit dazu versdiafte? Die

wirtsdiaftlidie Grundlage des Rechtes ist von Wissenschaft^ und Er-

fahrung anerkannt. Sie liegt in dem Satze von der Produktivität der

Arbeit Die Arbeit ist imstande, ihre Kosten zu decken und überdies

einen Ertrag zu liefern. Wir brauchen uns darüber nicht in weit-

läufige Untersudiungen einzulassen. Eine Betraditung genügt In

den Ländern, in welchen noch Sklaverei herrscht, hat jeder Arbeits-

sklave einen Kaufpreis. Dieser Kaufpreis ist kein Entgelt für einen
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unmittelbaren Genuß, weldier ja nicht besteht, sondern Kapitali-

sierung des Arbeitswertes. Der Käufer verspriciit sich gemäß er-

fahrungsmäßiger Berechnung nach Abzug der Erhaltungskosten für

den Sklaven sowie aller sonstigen Spesen, nacii Abzug einer Asse-

kuranzprämie für die Gefahr des plötzlidien Todes des Sklaven

oder eines sonstigen plötzlidien Verlustes seiner Arbeitskraft, nach

Abzug einer Amortisationsquote, weil mit dem zunehmenden Alter

die Arbeitskraft allmählich erlischt, noch immer einen jährlidien Ge-

winn, welcher nach landesüblichem Zinsfuß den Zinsen des Kauf-

preises entspridit. Wenn also jemand für einen Arbeitssklaven bei

landesüblichem Zinsfuß von 3 Prozent 10.000 Dollar gibt, so ver-

spricht er sich erfahrungsmäßig nach Abzug aller Spesen, insbesondere

der Erhaltungskosten des Sklaven, nacii Abzug von Amortisations-

quote und Assekuranzprämie noch immer einen jährlichen Gewinn

durch dessen Arbeit von 300 Dollar. Nun ist es bekannt, daß die

Arbeit des freien Mannes, weil sie durch das eigene Interesse angeregt

wird, viel produktiver ist als Zwangsarbeit, und wenn also die Arbeit

des Sklaven mehr bietet als die Erhaltungskosten des Arbeiters,

um wieviel mehr die Arbeit des Freien!

Eine andere Betrachtung! Die Arbeit kann ohne Kapital --

ich rechne zum letzteren auch Grund und Boden — nicht produzie-

ren; das Kapital ohne Arbeit gewiß nidit; sie müssen vereinigt

werden. Wenn wir also die Erhöhung der Produktivität der Arbeit

durch das Kapital dem Kapitalisten ganz allein zugute kommen

lassen — es ist dies nicht notwendig — , so besteht infolge der ge-

meinsamen Produktion zwisdien Kapitalisten und Arbeiter jeden-

falls ein Gesellschaftsverhältnis und die Teilung des Produktes hat

dementsprechend zu erfolgen. Der Kapitalist hat das Kapital ein-

gesetzt, der Arbeiter seine Arbeitskraft oder, im wirtsdiaftlidien

Äquivalent ausgedrückt, die Kosten der Erhaltung seiner Arbeits-

kraft, das Arbeiterminimum.

Das letztere ist höher als das bloße Existenzminimum, weil es

nicht bloß das Leben, sondern audi die Arbeitskraft erhalten soll.

Der Kapitalist erhält sein Kapital und den landesüblidien Zins;

der Arbeiter hat also das Arbeiterminimum und einen dem landes-

üblichen Zinse desselben entsprechenden Gewinn zu erhalten. Sie

sehen, die Arbeit kann den Mann nähren, die wirtsdiaftlidie Grund-

lage für den Ansprudi des Arbeiters besteht.
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Kann er aber von der Gesellsdiaft beanspruchen, daß sie ihm

Gelegenheit zur Arbeit versdiafft? Hat sie irgendwelche Rechts-

pflicht gegen ihn?

Es gibt jetzt im ganzen und großen drei verschiedene An-

schauungen über Rechtspflicht. Die ältere rechtsdogmatische S(hule

unterscheidet zwischen negativem und positivem Verhalten. Rechts-

pflicht ist, niemanden zu schädigen, zugefügten Schaden wiedergut-

zumachen; ein Handeln zum Vorteil des andern gehört in das

Gebiet der Moral. Die neuere rechtsdogmatische Schule steUt den

Grenzpunkt etwas höher und nimmt ein gewisses Maß positiver

Energie in das Gebiet der Rechtspflicht auf, ein Charakterminimum.

Wenn jemand einen gewissen minimalen Grad von Aufmerksamkeit

und Krafl nicht anwendet, so vergeht er sich rechtlich durch Unter-

lassung, wird straffällig und ersatzpflichtig. Die höhere soziale

Energie gehört in die Moral. Die dritte Ansdiauung, die rechts-

politische, kümmert sich um den Unterschied zwischen negativ und

positiv nidit. Sie sagt: Zweck alles Verhaltens ist das Wohl der

Mensdien in ihrem Zusammensein. Was hiezu notwendig oder fast

notwendig ist, das ist Reditspflidit; was nützlich ist, ohne notwendig

zu sein, ist moraUsch. Aber audi sie stimmt darin überein, daß im

allgemeinen die Negative wichtiger ist, daß es notwendiger ist, nicht

zu schaden als zu nützen. Wir wollen deshalb untersuchen, ob der

Arbeiter die Negative geltend machen kann, um seine Ansprüche

gegen die Gesellschaft zu stützen, d. h. ob er behaupten kann, durch

sie geschädigt zu sein.

Da kann nun schon der Arme gegen die Gesellsciiafl den Vorwurf

erheben, daß sie ihn eingesperrt habe, und daß er dadurch allein

gezwungen sei, Not zu leiden. Um ihn sind Lebensmittel genug:

urbarer Boden, Holz im Walde für Hütte und Werkzeuge, Früchte

auf den Bäumen, Geflügel in der Lufl. Aber er darf nicht zugreifen,

alles ist Eigentum, und mitten im Überfluß ist er zum Elend ver-

dammt: nicht durch die Natur, nur durch die Gesellschaft. Nach

allgemeinen Grundsätzen des Strafrechtes handelt derjenige, welcher

einem anderen Hilfe versagt, unschön, manchmal straffällig. Wenn

er ihn aber früher eingesperrt hat, daß er sich selbst nicht versorgen

kann, und ihm nunmehr die Nahrung versagt, so daß der Mann

verhungern muß, so hat er den Mann gemordet. Es ist nicht mehr

ein Unterlassen, sondern nur ein Eintretenlassen der notwendigen
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Folgen der Handlung, ein Geschehenlassen, wie Glaser sagt. So

kann also der Arme sagen: wenn die Gesellschaft ihm nidit das

Unentbehrliche zum Leben gebe, so habe sie ihn gemordet. Sie habe

ihn durdi ihre Ordnung oder Mißordnung eingesperrt und überlasse

ihn nun seiner Pein.

Wir bemerken, daß der Arme auch hier schon bereit sein muß

zu arbeiten; ohne Arbeit gibt der Boden nicht die Frucht, gibt der

Wald nicht die Hütte. Aber der Arbeiter stützt sich auf eine andere

Tatsache, und das ist die Arbeitsteilung mit ihren natürlichen Folgen.

Stellen Sie sich einen Zustand der Gesellschaft vor, in welchem die

einzelnen Wirtsciiaften voneinander getrennt sind und jeder pro-

duziert, was er braucht. Der Zustand ist, wenn auch nicht in voller

Reinheit, noch an manchen Orten zu treffen. Nun tritt die Arbeits-

teilung ein. Was soll denn geteilt werden? So lange jeder für sich

arbeitet, kann er mit niemandem teilen. Sie sehen, meine Herren,

die Grundlage für die Arbeitsteilung muß erst geschaffen werden. Die

einzelnen müssen zusammentreten — wenn auch nicht durch förm-

lichen Vertrag und mit Feststellung genauer Punkte des Dürfens und

Sollens, sondern durch Vertragen, durch Erkenntnis des gemeinsamen

Interesses — sie müssen ihren Bedarf zu einem Gesamtbedarf ver-

einigen. In die Versorgung dieses Gesamtbedarfes teilen sie sidi nun,

indem jeder gewisse Artikel zu arbeiten übernimmt. Dabei ist der

Zwedk aller, daß ihre Arbeiten sich ergänzen und gemeinsdiaftlich

den Gesamtbedarf decken. Das Wort „Arbeitsteilung" ist also ver-

führerisch; es drückt nicht dasjenige aus, was es bedeuten soll. Be-

deuten soll es: Gesamtarbeit zur Versorgung des Gesamtbedarfes

aller, und um den Begriff zu erklären, wäre das Wort Arbeits-

vereinigung oder Organisierung der Arbeit weit besser am Platze;

denn gerade die Teilung einer Gesamtarbeit nach Funktionen

nennen wir Organisierung. Nur tritt das Moment des Geteiltseins

ansciiaulich vor und dadurch ist das Wort beliebt geworden. Durch

die Organisierung wird infolge der Gleichförmigkeit der Arbeit jedes

einzelnen Kraft erspart, und die Folge ist oder soll sein, daß ein jeder

Mitarbeiter — das Verhältnis der Gleichheit ist ja niciit berührt —
mit ebensoviel oder weniger Arbeit besser leben und Zeit ersparen

soll zur Vervollkommnung seiner nicht unmittelbar produktiven,

aber human hochstehenden Fähigkeiten und Eigenschaften. Jeder

Mitarbeiter müßte dabei willkommen sein, denn er bringt den
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Konsumenten in sich selbst mit, und die Arbeitsteilung erweitert

sidi.

Wie schaut es nun bei uns aus? Ist diese Folge eingetreten? Wir

sehen, daß die große Menge der beschäftigten Mitarbeiter in ruhigen

Zeiten notdürftig lebt, bei jeder kleinen Stockung dem Hunger aus-

gesetzt ist; wir sehen weiters, daß eine große Menge Arbeiter keine

Arbeit findet, daß ihre Mithilfe direkt zurüdgewiesen wird. Woher

kommt es denn, daß die natürliche Folge der Arbeitsteilung nicht

eintritt? Daß man sogar hilfsbereite Kraft nicht mag? Da muß ein

positiver Fehler in unserer gesellsdiaftlidien Organisation liegen,

welcher zum Schaden der Arbeiter die vernünftige Entwidmung

stört! Wenn also der Arbeiter verlangt, daß dieser positive Fehler

beseitigt wird, so steht er auf dem Standpunkte der negativen

Rechtspflicht, auf dem strengsten Rechtsstandpunkte.

Wir wollen kein Zeit verlieren, um zu beweisen, daß, wenn

wir von der Nützlichkeit und Notwendigkeit für die Gesellschaft

ausgehen, der Anspruch auf das beste unterstützt ist. Was kann

humaner sein, als eine Maßregel, welche Millionen versorgt und

zugleich ihr Selbstgefühl schont, diese Quelle einer Anzahl der

edelsten Eigenschaften des Menschen? Was kann nützlicher sein, als

das ausgiebigste Mittel zur Beseitigung des Proletariates, dieser Last

und Gefahr unserer Gesellschaft? Denn das Proletariat ist gerade

dadurdi so gefährlich, weil es in seiner großen Masse aus arbeits-

kräftigen Leuten besteht, bei welchen Kraft und durch Not entfachte

Leidenschaft sidi vereint. Aber noch mehr! Wenn der Arbeiter in

den Stand gesetzt wird, durch seine Arbeit zu leben und einen

Familienstand zu gründen, so wird er seßhaft, erhält Liebe für

Heimat und Familie und bildet jenen kleinen Mittelstand, welcher

zu allen Zeiten die Grundlage für Dauer und gesunde Kraft der

Gesellschaft war. Man kann kühn den Satz aufstellen, daß auf der

Selbsterhaltung der Arbeiter die Regeneration unserer Gesellschaft

beruht!

Allein der wichtigste Einwand, der erhoben werden kann, ist

wohl der: Wir erkennen die Nützlichkeit der Maßregel an, wir sind

bereit, eine solche zu treffen; wir wollen über Redit und Moral

nicht streiten; denn da wir bereit sind, so ist der Grund gleichgültig.

Aber ist denn die Ausführung möglich? Sind denn die Schwierig-

keiten nicht unüberwindlich?
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Meine Herren, wir sollten über Möglichkeit und Unmöglichkeit

nicht sprechen. Der Mann, welcher in unserem Jahrhunderte die

Energie verkörpert hat, Napoleon L, hat das Wort „impossible"

nichtfranzösisch genannt. Man könne das Wort „unmöglich" ebenso

— wenn man von jenen metaphysischen Ideen absieht, welche außer-

halb unserer Erfahrung liegen — als nicht wissenschaftlich bezeichnen.

Unsere naturwissenschaftlichen Versuche haben zu Erfolgen geführt,

welche man noch vor 100 Jahren ins Fabelreich versetzte.

Aber vielleicht wäre eine allzu große Schwierigkeit praktische

Unmöglidikeit; wir sprechen ja nicht von theoretischer, sondern von

praktischer Macht. Ja, meine Verehrten, bevor irgendeine natur-

wissenschaftliche Erfindung gemacht oder praktisch gestellt wird,

werden hunderte und tausende von Versuchen gemadit. Haben

wir denn schon ernsthaft probiert? Haben wir an dieses größte der

Zeitprobleme schon wirklich Zeit und Mühe angewendet? Und noch

mehr, wenn wir die winzig kleinen Versuche, welche bis jetzt ge-

madit wurden, betrachten, haben sie denn schon einen großen Miß-

erfolg aufzuweisen, welcher zurückschrecken könnte? Sind denn

Bruderladen, Alters- und Krankenversorgung, Arbeitsvermittlung,

Fabriksinspektoren und anderes sdiledit gewesen? Können wir sagen,

daß sie Schaden gestiftet haben? Daß sie nicht im einzelnen besserten?

Ist nicht im Gegenteil die Situation derart, daß sie laut fordert,

man solle weiter gehen, man solle endlich Versuche im großen

machen? Liegt nidit das Übel darin, daß wir uns gegen den Ver-

sudi stemmen, daß wir uns fürditen zu beginnen?

Wir wollen indes heute die einzelnen Vorschläge, welche zur

Verbesserung der Lage der Arbeiter gemacht wurden, nidit prüfen,

wir wollen sie auch nicht durch einen weiteren Vorsdilag vermehren.

Wir wollen dem Probleme wissenschaftlich etwas näher gehen und wir

wollen die Frage aufstellen, welche wir bereits dem Arbeiter in

den Mund legten: Wo ist denn der Fehler in der heutigen gesell-

schaftlichen Organisation, daß der Erfolg der Arbeitsteilung nicht

eintritt?

In der Produktion liegt er nidit. Freilidi produzieren wir zu

wenig, und eine statistische Beredinung hat ergeben, daß bei gleicher

Teilung der Produkte in Frankreidi 100 Eres, per Jahr auf die

Familie kämen. Das ist zu wenig. In Deutsdiland würde gewiß

nicht mehr, in Österreich weniger entfallen. Allein, meine Verehrten,
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wenn wir nur den sicheren Konsumenten hätten, produzieren

könnten wir sehr leidit das Zehnfache.

Aber auch an der Konsumtion liegt es nidit. Fre.hch konsum.ert

die Masse unseres Volkes fast nicht, aber nur wed s.e mcht kon-

sumfähig ist, weil ihr die Mittel fehlen. Geben wir ihr die Mittel,

und wir haben den Konsumenten schon geschaffen.

Der Fehler kann nur in der Verteilung liegen. Die Verteilung

der Güter geht unter Aufsicht und Schutz des Staates vor sich. Wir

nennen die Lehre von der Verteilung zwisd.en mir und dir aU

Typen der Personen, unter weldie geteilt wird, d.e Lehre von Mem

und Dein oder das Vermögensrecht. Im Vermögensredit muß der

Fehler liegen, und dort ist er auch. Er besteht, um die Sache in

kurzem Satze auszudrüdcen, in der Herrschaft des romischen Red^ts-

zeistes, d. h. jener Grundsätze, weldie im römischen ReAt ihren

klarsten und vollendetsten Ausdruck gefunden haben. Sie braudien

nidit zu fürchten, daß idi Sie mit einem Traktat aus dem Corpus

juris belästigen werde, Sie werden, was ich meine, nach wenigen

Worten verstehen. i- l „

Das römisdie Volk war ein Kriegervolk. Es lebte von Eroberung

und Beute. Im Frieden war es müßig, der Friede war ihm eme

Erholungspause, in weldier man ruhte, genoß und sidi zum künftigen

Kriege vorbereitete. Bediäftigung im Frieden war dem Romer fremd,

hödiLns bebaute er seinen Ad.er; aber den Handel hielt er für eine

geringe Art von Betrug, und Arbeit war Sklavenbesdiaftigung.

Wie ein Volk ist, so ist sein Recht. Das Redit ist das Spiegel-

bild des Charakters und der Besdiäftigung des Volkes Es bezeidmet

die Handlungsweise eines würdigen Mitgliedes des Volkes. -Wie

der Römer, so war sein Recht. Es ist der Typus eines Kriegerred^tes^

voll Hodisdiätzung für die Eroberung, ^^^^ ^^^^P^^^^^'/i-^^^l^^'^^

die ursprünglid^e, gottbegnadete Quelle alks Redits und Eigentums

ist, voll Geringsd^ätzung für Verkehr und Arbeit. Id. will Ihnen

dieses durch ein Beispiel für die Arbeit, welche ja allein das Thema

unseres Vortrages ist, darlegen.
.

Das Arbeitsrecht ist in Rom sehr wenig entwid^elt aber einige

Arbeitsverträge kennt man dod., so insbesondere die Verwahrung

und die Vollmadit. Den Inhalt der Verträge erkennen Sie aus

ihrem Namen. Aber diese Verträge waren wesentli<^ unentgelthch,

die Dienste wesentlich Gefälligkeiten. Wenn sich der BevoUmaditigte
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für seine Mühe oder Zeit etwas bezahlen ließ, so war der Vertrag

kein entgeltlicher Vollmachtsvertrag, o nein! Wer sich von jemandem

bezahlen läßt, der ist sein Bedienter geworden. Das ganze Geschäft

ist degradiert. Es liegt gar keine Vollmacht mehr vor, sondern eine

einfädle Dienstmiete. Damit hängt bekanntlich das Honorar zu-

sammen. Als man später nicht mehr auskommen konnte, ohne sich

für Arbeiten bezahlen zu lassen, als der reiche Born der Aus-

beutung fremder Völker versiegte, da gestattete man, für höhere

Dienste mit Belassung ihres standesgemäßen Charakters Ehren-

geschenke auszubedingen, und gab dafür auf einem Seitenwege, in

einem außerordentlichen Verfahren, eine Klage; das römisdie Zivil-

recht gab sich zur Klage niemals her. — Nun, meine Herren, eine

größere Verachtung für die entgeltlidie Arbeit, und das ist alle Arbeit

im sozialen Sinne des Wortes, für die Arbeit, welche den Mann
nährt, können Sie sich gewiß nidit vorstellen!

Der Achtung, welche die Arbeit genoß, entspricht ihr Recht, d. h.

ihre Rechtlosigkeit. Ein Beispiel! Es baut jemand auf einem Grund

ein Haus, dessen Wert den Wert des Grundes um das Fünfzigfache

übersteigt. Wem gehört das Gebäude? Der Römer sagt: dem Grund-

besitzer; der Erbauer soll sidi seine Steine wegnehmen, wenn er kann!

Wenn ein Dichter, ein Schiller oder Goethe, seine Dichtungen auf

fremdem Papier geschrieben hat, wem gehört wohl das Manuskript?

Der Römer sagt: dem Besitzer des Papiers, der Dichter soll sidi

sein Geschreibsel wegnehmen, wenn er kann! Wir haben in Wien

eine Reihe von Kunstwerken aus gegossenem Metall. Wenn der

Künstler fremdes Material genommen hat, wem gehört wohl das

Kunstwerk? Der Römer sagt: es muß umgegossen werden und der

Materialbesitzer erhält sein Material zurück; der Künstler soll sidi

seine Kunst nehmen, wenn er kann!

Ich denke, meine Verehrten, es ist an diesen wenigen Beispielen

genug, um Ihnen zu beweisen, daß das römische Recht für die

Würde und den Anspruch der Arbeit nicht das geringste Verständnis

hat. Es ist eben Kriegerrecht, Bedeutung hat nur, was sich greifen,

was sich nehmen läßt. Der Verkehr verändert den Ort, die Arbeit

verändert die Form der Sache; läßt sich Ort und Form greifen?

Arbeit und Verkehr vervielfältigen den Wert auf das Hundertfadie;

läßt sich der Wert greifen? Auf diesem Boden erwächst das römische

Vermögensrecht, und nunmehr werden Sie dessen leitende Grund-
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Sätze wohl begreifen. Im Frieden ist das Eigentum unveranderhA;

es gibt ja keinen ursprünglichen Erwerbstitel! Zugleich .st die Sad»e

alles; der Grund ergreift das Gebäude, der Stoff ergreift das Produkt.

Mensdiliche Tätigkeit gilt nichts; was Verkehr und Arbeit schaffen,

ist ZuwaAs zum bisherigen Besitz. Die Tätigkeit selbst ist auf das

Wohlwollen des Besitzers, auf einen freien, unkontrollierten, un-

kontrollierbaren Vertrag gewiesen. ,..,-
Aus diesem Rechte, für welches die Saciie alles, die Arbeit des

Menschen niciits ist, haben wir nun die beiden großen Übel unserer

Gesellschaft erhalten, das Latifundienwesen und das Industrie-

monopol. Die Latifundien sind die reifste Frucht des Systems. Wer

einmal einen größeren Besitz erlangt hat, kann ruhig gen^ßen, die

Arbeit der anderen vermehrt ohne sein Zutun seinen Reichtum: das

Eigentum heckt, um ein Wort Lassalles über das Kapital zu ge-

brauchen. So schwillt der Besitz immer mehr an und wird endlich

der Arbeitskraft des Landes verderblich. Das sind die Latifundien.

Sie kennen ihre verderbliche Kraft. „Latifundia Romam perdiderunt ;

der Großgrundbesitz hat Rom zerstört.

Das Industriemonopol hat eine teilweise andere Entwiciclung.

Die Gesellschaft war rein kriegerisch geschult. Jede Bildung für

Arbeit und Verkehr fehlte. Die große Masse des Volkes war hong

und ganz vernachlässigt; aber auch der Ritter konnte nicht schreiben.

Das Leben, welches sidi in den Städten anfangs entwickelt hatte,

war nadi Untergang der Selbständigkeit der Städte erlosciien hand-

werks- und zunftmäßig erstarrt. In Frankreich und England hatte

die Nähe des Meeres noch den freien Geist erhalten; im östlichen

Europa war alles erstorben. Als nun die neue Zeit kam und es

möglich wurde, durch freie Unternehmung Ansehen und Wohlstand

zu gewinnen, da fand die große Aufgabe ein ganz unerfahrenes,

unvorbereitetes Geschlecht. Es fehlte und fehlt nocii heute an prakti-

sdier Intelligenz, an Verstand und Mut zur Unternehmung - Ver-

stand und Mut, meine Verehrten! Verstand ohne Mut ist theoretische,

aber keine praktische Intelligenz! Die wenigen, welche beides ver-

einten, hatten also ein reales Monopol und nutzten es aus. Wenn

sie einen gewissen Besitz erlangt haben, dann wirkt zugleich das

alte Recht für sie, die Arbeit der anderen kommt ihnen zugute. So

hat ihr Erwerb einen richtigen Anfang durch Arbeit; aber dann

gewinnen sie zweifach, einmal aus ihrem realen Monopol durch die
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mangelnde Intelligenz der anderen, dann aus dem alten Redit; und

so stehen sie noch besser als die Latifundienbesitzer, welche bloß

genießen.

Das römisdie Recht gilt bei uns nidit mehr in seiner vollen

Strenge. Thomasius schon hatte die Unbill des fremden Rechtes

bekämpft. Locke war meines Wissens der erste, welcher die Arbeit

als die natürliche Quelle des Eigentums betrachtete. In Frankreich

traten die Physiokraten ein, in Deutschland Naturrechtslehrer,

namentlich Johann Gottlieb Fichte, welcher das Eigentum bloß als

eine Sphäre freier Tätigkeit anerkannte. Im neunzehnten Jahrhundert

kam die sozialistische Doktrin, in Frankreich St. Simon, Fourier,

Louis Blanc, Proudhon, in England George, Hyndman, Wallace, Brad-

laugh, in Deutschland Mario, Rodbertus, Engels, Marx, Lassalle u. a.

Für Juristen besonders interessant ist Rodbertus, welcher den Ein-

fluß des positiven Rechts auf die Nationalwirtschafb klar erkennt,

gemäßigt in seinen Ansprüchen für die Gegenwart praktische Ver-

besserungsvorschläge macht, in seinen Endresultaten aber, was zu

denken gibt, mit dem leidenschaftlichen Proudhon fast in vollem

Einverständnis ist.

Auch die Gesetzgebung war nicht müßig. Für den Verkehr

geschah sehr viel. Er hatte sich im Mittelalter sein Recht bereits

ausgebildet, und dieses wurde nun als Grundbuchs-, Wechsel- und

Handelsrecht aufgenommen. Für den Arbeiter geschah weniger.

Er war hörig gewesen und konnte nicht für sich vorarbeiten. Erst

in neuester Zeit beginnen Versuche zu einer Gewerbe- und Arbeits-

ordnung, deren Schwierigkeit ihre verschiedenen Lücken und Aus-

wüchse entschuldigt.

Tief befangen im alten System ist noch die Rechtswissenschaft.

Männer von Scharfsinn und Tiefe finden die Sätze des römischen

Rechts noch für selbstverständlich. Wenn man schon einen Satz

angreift, so geschieht es in der Art, daß man einen Satz des alt-

deutschen Rechtes entgegenstellt. Daß aber über Alt-Rom und Alt-

Deutschland Jahrhunderte vorübergerauscht sind, daß unsere wirt-

sdiaftlichen Verhältnisse einen gänzlichen Umsdiwung erlitten haben,

daß die Wissenschaft der wirtschaftlichen Ersdieinungen erst geboren

wurde, das wird außer acht gelassen. Männer von Scharfsinn und

Tiefe finden es selbstverständlich, daß der Stoff das Produkt er-

greift, und dennoch gibt es vielleidit keinen Satz, der auf den ersten
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Blid. so überzeugend wirkt - man glaubt ein R^f»^P"f-°"
;"

hören - als den Satz: Wessen die Arbeit, dessen das Recht - wer

das Gut geschaffen hat, der hat das Recht erworben.

Darin ist nun aber unsere ganze nat.onalokonomisAe Wissen

Schaft einig: die große Quelle, aus welcher wir unsere Güter beziehe^

ist die Arbeit. Werk der Arbeit sind auch d.e Masdunen und die

sonstigen Produktions- und Zirkulationsmittel, welche, weil s.e Besitz

sind, mithelfen, die Arbeit zu drüdcen. Werk der Arbeit ist naA einer

gewissen Zeit selbst die Fruchtbarkeit des Bodens. Wohl muß uns die

Natur stets ihre Mithilfe gewähren; aber unsere SAaffens- und Er-

werbsquelle ist die Arbeit allein. Wenn aber die Arbeit unsere Guter

erworben hat, so sollte unser Redit auf Arbeitslohn zu reduzieren sein.

Das ist nun die innere Krankheit, an der wir leiden; der Gegen-

satz zwischen Produktion und Verteilung; und diese Krankheit wird

immer schlimmer. Denn je weiter die Produktion greift, desto offen-

sichtlicher wird der Gegensatz, desto augensdie.nlidier wird dem

einen zugeteilt, was der andere gearbeitet hat, desto tiefer wird die

Verbitterung des Zurüdcgesetzten.
„ , „ • r. o

Das Redit soll das Spiegelbild der Gesellschaft sein. Das

römisdie Redit konnte der ritterlidien Gesellschaft des Mittelalters ent-

spredien, denn audi sie war kriegerisch. Seit der Proklamierung der

Menschenrechte aber, seit Aufnahme der großen Volksmasse in die

Gesellschaft ist diese eine andere geworden. Die neue Gesellsdiatt

verlangt ein neues Recht - ihr Recht. Sie ist eine Friedens- und

Arbeitsgesellsdiaft, sie verlangt ein Friedens- und Arbe.tsreAt.

Dort wo der Römer den Satz hingestellt hatte, daß Eroberung die

Quelle alles Rechtes sei, dort hat in unserem Kodex mit maditigen

Lettern der Satz zu stehen: Arbeit ist die Grundlage alles Rechtes;

Arbeit ist die ursprüngliche Rechtsquelle, welche keiner wetteren

Begründung bedarf.
. ,. i j c..

Nicht in diesem Satze liegt ein Elixir, meine Verehrten: der Satz,

das Wort ist tot, nur der Geist ist lebendig. Aber so wie aus dem

römischen Satz, daß alles Recht auf Eroberung beruht, ein Logiker

von der Tiefe eines Johann Gottlieb Fichte in reiner Konsequenz

die leitenden Grundsätze der römischen Verteilung der Guter ent-

widceln konnte; so liegt in dem Satze, daß Arbeit die Quelle

des Rechtes sei, der Keim für ein Rechtssystem, welches den

Schutz der lebendigen Arbeit zu seinem bewußten Ziel nimmt;
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dessen Normen die Erhaltung der Arbeitskraft, die Förderung

der Gesamtarbeit, die zwedcentsprediende Verteilung des Pro-

duktes unter die Mitarbeiter, die Regelung der Besitzverhaltnisse

im Dienste der Arbeit, den Sdiutz der lebendigen Arbeit vor Be-

nachteilung durdi die im Eigentum erstarrte Arbeit der Ver-

gangenheit - kurz eine Organisation der Arbeit unter Aufsicht und

Schutz der Gesellschaft enthalten. Und das, meine Verehrten, ist

auch Ziel und Realisierung des Rechtes auf Arbeit. Das Recht auf

Arbeit gab das Problem, das Redit der Arbeit gibt die Lösung.

Haben wir damit ein ideales Reditsprinzip aufgestellt, weldies

Geltung für alle Zeiten und alle Länder beansprudien kann? Nein!

Das Prinzip alles Redites ist das Wohl der Mensdien; die Arbeit

ist nur eine Bedingung hiefür. Wenn wir eine Bedingung, ein Mittel

an Stelle des Zwedcs als Grundlage des Systems gesetzt haben, so

haben wir damit sdion unsere Einseitigkeit bekannt; wir haben be-

kannt, daß audi die äußerste Konsequenz unseres Systems zweA-

widrig, daß audi hier hödistes Redit hödistes Unredit werden kann.

Wir werden eine starkeBesdiränkung sofort selbst setzen. Allein,meine

Verehrten, wir werden uns anderseits dadurdi nidit beirren lassen. Es

ist ein anderes, wenn man über die Eigensdiaften des besten Lidites

theoretisdi nadidenkt; ein anderes, wenn man das beste Lidit her-

zustellen sidi bemüht. Im letzteren Falle ist man an die Liditquellen

gewiesen, weldie uns geboten sind. Jede derselben hat Vorzüge und

Sdiäden; wir können nur diejenige sudien, weldie die meisten Vor-

teile, die wenigsten Sdiäden hat. Das gilt, wie für physikalisdie,

so für soziale Probleme. Und da unsere Gesellsdiaft auf Arbeit

beruht, so ist das relativ beste Rechtssystem das der Arbeit.

Ist es vielleidit eine ideale Teilung, wenn wir jedem Arbeiter die

Frudit seiner Arbeit zuteilen? Nein, audi das nidit. Das Redits-

prinzip der idealen Gesellsdiaft wäre die Solidarität aller, das Ein-

stehen jedes einzelnen für alle, aller für jeden einzelnen. Jeder mußte

also arbeiten nadi seiner Kraft, beziehen nadi seinem Bedarf: die For-

mel Cabets und Louis Blancs. Allein, meine Verehrten, dieser Teilungs-

modus verlangt eine soldie Pflidittreue, eine soldie Mäßigung, eine

soldie Rüdcsidit auf Art und Charakter des anderen, daß er nur in

einem kleinen Kreise auserlesener Freunde möglidi ist. Wenn es sidi um

Ordnung einer Gesellsdiaft von Millionen handelt, muß das Prinzip

praktisdier sein, damit nidit die Müßiggänger auf Kosten der
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Fleißigen genießen. Und da empfiehlt sich der Teilungsmodus,

welcher von Fichte und Fourier vorgesdilagen und von Fouriers

Schüler Considerant zuerst klar formuliert wurde: „Jedem nach

seiner Arbeit, allen das Unentbehrliche." Dies ist auch die Be-

schränkung, welche wir sofort der Konsequenz unseres Systems

setzen. Das Unentbehrliche ist von jedem Verhältnis ausgeschlossen;

für das Unentbehrliche SoHdarität, für das Entbehrliche Pro-

portionalität. Es soll damit nicht gesagt sein, daß die Natur uns

den Teil der Güter, welcher für das Leben aller unentbehrlich ist,

freiwillig gibt. Auch das will erarbeitet sein, und wir könnten

daher vom einzelnen dafür ein Minimum von Arbeit verlangen.

Allein Zwangsarbeit ist schlechte Arbeit. Und deshalb wollen wir

dazu erst greifen, wenn die äußerste Not es verlangt. Wahrscheinlich

ist es, daß, wenn wir nur jedem außer dem Unentbehrlidien die

Frucht seiner Arbeit gewähren, diese Belohnung für ihn Sporn genug

sein wird, um Müßiggang zu vermeiden. Nur wenn der Müßiggang

gemeingefährlich wird, mag ihm ein Einhalt gesetzt werden, aber

audi nur, soweit es der Schutz der anderen verlangt.

Wir haben damit auch das Verhältnis des Arbeitssystems zur

Humanität gekennzeichnet. Das bleibt außer Frage: kein Mensdi

darf Not leiden. Es ist eine Schande für das gesamte mensdiliche

Geschlecht, wenn ein Mensch aus Not hungert, aus Not friert, aus

Not obdachlos umherirrt. Allein das Arbeitssystem sorgt audi

hiefür; für die Masse des Volkes direkt, weil sie sich selbst erhält;

für den geringen Prozentsatz der Arbeitsunfähigen indirekt, denn

wenn 80—90 Prozent der Bevölkerung sich durch ihre Arbeit erhalten

können, so ist die Versorgung der anderen keine schwere Last.

Wie ist das Verhältnis zu dem erworbenen Vermögen des ein-

zelnen? Es soll niemandem mehr genommen werden als billige

Steuer. Es handelt sich nur um Maßregeln für die Zukunft, um

Ersetzung des bestehenden Rechtes durch ein besseres im ruhigen,

friedlichen Wege der Gesetzgebung ohne sonstige Mittel.

Wie verhält sich das System zu den verschiedenen Vorschlägen,

welche zugunsten der Armen und Arbeiter gemacht werden? Wird

die Rechtsreform selbst als Maßregel betrachtet, so verhält sie sidi

zu ihnen wie das Mittel, welches der Arzt anwendet, um einen

Körper für die Dauer gesund, stark und widerstandsfähig zu

machen, so daß Krankheiten selten kommen, und wenn sie da sind,
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leicht überwunden werden, zu jenen Mitteln, welche er gebraucht,

um plötzlich hervortretende Krankheiten zu mildern und zu heilen.

Sie stehen nebeneinander, sie können sich nicht ersetzen. Die

augenbUd^lidie Not verlangt vor allem Sorge für die Armen;

die dauernde Hilfe liegt in der Sorge für die Arbeiter. Wenn

Sie aber das Prinzip selbst ins Auge fassen, dann sind alle Vor-

sdiläge, die gemacht wurden, entweder Vorschläge zur Organisation

der Humanität, der Armenpflege - oder Vorschläge zur Organi-

sation der Arbeit. Die meisten gehören zur letzteren. Die Not der

Zeit ist es, weldie sie hervorruft, aber das Arbeitsprinzip ist die

wissensdiaftliche Wurzel, aus welcher sie sprießen. Idi braudie sie

nicht zu nennen. Die Erweiterung des Bruderladensystems in Deutsch-

land, die Organisierung der Arbeitsvermittlung in England, in

Sdiweden, jetzt auch in Deutschland; die Fabriksinspektoren, der

Normalarbeitstag, der Normallohn, die zusammengesetzte Tätig-

keit der friendly societies in England, sie alle sind Vorschläge zur

Organisierung der Arbeit.

Und hier, meine Verehrten, sdiließt sich audi der Ring um das

Recht auf Arbeit. Audi der Ruf nach Arbeit wurde durch die Not

der Zeit hervorgerufen. Er ist erhoben worden, als die Krise Hun-

derttausende brotlos gemacht hatte. Der Ruf ging nadi Arbeit und

Brot. Das Gefühl, aus welchem er quoll, war gemisdit; wenn Weib

und Kind nach Brot schreien, erstirbt auch im stolzesten Mann das

Selbstgefühl. Aber der Sozialforsdier weiß es, daß es sidi hier

nicht um eine Armen-, sondern um eine Arbeiterfrage handeh.^ Er

wird veranlaßt, die Stimmung, aus weldier der Ruf stammt, in einer

ruhigeren Zeit zu untersuchen, wo sie nicht durch äußerste Notlage

getrübt ist. Und hier, bei einer gewissen regulären Lage, findet er

in dem normalen, das heißt tüditigen Arbeiter jene Arbeitsfreude,

jene Lust am eigenen Werk, jenen schönen Stolz auf Existenz durch

eigene Kraft und eigenes Verdienst, weldie schon von unserem edlen

Schiller in ihrem Wert begriffen und verherrlidit wurden. Und in

dieser Charakterstimmung, in der Ehre der Arbeit, findet er die

Grundlage für den Wohlstand der Staaten, in ihr findet er den

wahren, echten Gehalt des Redites auf Arbeit.
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DER GRUNDGEDANKE DES WELTRECHTES
Vortrag, gehalten im Wissensdiaftlidien Klub zu Wien am 3. Dezember 1888.

Wir wollen über die Grundidee des Weltredhtes spredien; nicht

über die Idee zu einem Weltrechte, über die Frage der Möglich-

keit oder Unmöglichkeit eines solchen, sondern über die Idee, welche

dem Weltrecht zugrunde liegt, aus welcher die einzelnen Vor-

schriften desselben wie Konsequenzen hervorgehen. Weltrecht ist uns

aber nicht gleichbedeutend mit einem einheitlichen Weltgesetze, wenn
es auch in diesem seinen klarsten Ausdruck erhält. Es ist die ge-

deihliche Ordnung des Weltverkehrs. Audi bei einer Rechtsgewohn-

heit, oder wenn sich die einzelnen Staaten ihre selbständige Ge-

setzgebung vorbehalten, ihre Gesetze aber dem Weltverkehr dienen,

ist ein Weltrecht vorhanden.

Betrachten wir, um unser Objekt näher zu kennen, eine ver-

wandte Erscheinung auf religiösem Gebiete! Nadi einer alten Le-

gende kam ein Heide zum Religionsgelehrten Hillel und erbot sich,

zum Judentum überzutreten, wenn Hillel imstande sei, ihm dessen

Lehre zu nennen, so lange er, wie sich die Legende naiv ausdrüdit,

auf einem Fuße stehe; und Hillel antwortete: „Liebe deinen

Nächsten wie dich selbst! Das ist unsere ganze Lehre." Hillel hatte

offenbar keine volle Erkenntnis von der Bedeutung dieser Worte,

denn er besdiäftigte sich nach wie vor mit den kleinen dogmatischen

und zeremoniellen Streitigkeiten seiner Zeit und wurde so ein be-

deutender Religionsgelehrter seines Stammes, aber kein religiöser

Reformator. Das war einem Größeren vorbehalten. Aber die Grund-
idee der Weltreligion, ihre Gleichgültigkeit gegen alles Dogma, ihr

aussdiließliches Betonen der Moral und bei dieser selbst des mora-

lisdien Gefühles, ist in keiner Erzählung der EvangeHen so scharf

hervorgehoben wie in der kurzen, bestimmten Antwort Hillels.

Man darf nicht glauben — und die Erfahrung kehrt im Redite

wieder — , daß eine so tiefe Lehre, wie es die Zurüdiführung aller

Religion auf Liebe ist, obzwar sie so einfach und unserem Herzen
so verwandt klingt, am Beginne der religiösen Entwicklung ent-
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stehen konnte; sie bezeidinet vielmehr den höchsten Reifepunkt,

.lede Wissensdiaft rankt sidi zunächst an Dogmen empor. Wir

kennen die religiöse EntwiAlung in China, Indien und Persien bis

zu den Lehren der Laotse, Kungfutse, Buddha, Zarathustra zu

wenig, um daraus Schlüsse zu ziehen; in Judäa ist sie uns naher

bekannt. Wir wissen hier, daß zuerst die Lehre des einen Gottes,

weldie bereits in Ägypten Mysterium des Priesterstandes war, zur

Nationalreligion gemacht wurde, und ein national-religiöses Dogma

entstand. Dann verliert die Gottheit allmählich den Charakter eines

Stammesgottes und wird international (Aufruf Salomos). An Stelle

des Dogmas tritt die Moral in den Vordergrund (Prophetenzeit).

Die Lehre Zarathustras im Exil, die griechische Philosophie nadi

demselben zerstörten endlich das Dogma vollständig. Eine sozia-

listische Grundstimmung wurde durch Ereignisse geschaffen, welche

wir noch berühren wollen. Bei der Neubildung wirkte unvermerkt

der alte Liebeskult jener Gegenden mit, der Kultus der großen

Göttermutter Aphrodite-Aster. So entstand die Lehre von der Liebe

zunächst als Mysterium, zaghaft, mehr geahnt als gedacht. Es fehlte

der Mut, sie durdizudenken und ins Volk zu tragen; der Opfermut,

den Interessen, welche mit der Aufrechterhaltung der alten Lehre

gegenüber dem Volke verbunden waren, offen den Krieg zu er-

klären. Da halfen gleichfalls die Weltereignisse! Eine furchtbare

sozial-politische Revolution, welche mit den Gracchen begann, in

den Kämpfen des Marius und Sulla ihre Schredcenszeit, m den

Sklavenkriegen ihre letzten sozialistischen Ausläufer hatte, durdi-

tobte das römisdie Reich. Judäa wurde erobert. Scham und Zorn

über die Knechtschaft, Streben nachi Befreiung und nationalem König-

tum, in welches sidi der aus der Lehre Zarathustras entnommene

Glaube an eine Welterlösung einmischte, versetzten die Gemuter in

eine wilde Ekstase. Eine neue Prophetie predigte Kasteiung und

Wüstenleben. Ein Rausdi entstand, wie wir ihn in den Zeiten der

Kreuzzüge, der Reformation, der Revolutionen von 1789 und 1848

wiederfinden. Wahrlich, das Gefühlsleben mußte in seinem tiefsten

Innern aufgewühlt, ein Meer von Leidensdiaften erregt werden, bis

aus den sdiäumenden Wogen eine neue Aphrodite-Anadyomene sich

erhob — die Weltidee der Liebe.

So wie jener Heide zu Hillel, so könnte heute ein Laie zum

Rechtsgelehrten hintreten und ihm sagen: „Ich will mich eurem Recht
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unterwerfen. Aber ich bin nicht imstande, Tausende von Paragraphen

zu lernen, idi so wenig wie ein anderer ungelehrter Mann. Kennen

ja selbst eure Juristen nicht alle Gesetze, und was sie kennen, nidit

vollständig. Gib mir einen Satz, daß ich midi nach ihm halte und

recht handle!** Was werden wir ihm antworten?

Die Römer hatten einen Grundsatz, auf welchen sie alles Recht

zurückführten: ddiS* Eigentum, das „suum cuique**. Es gab auch eine

Zeit, wo dieser Grundsatz ausreichte, heute genügt er nicht mehr.

Was ist suum, sein Eigentum? Wir haben die Sklaverei, die Leib-

eigenschaft, die Hörigkeit, die Robot aufgehoben, wir haben die

Grundlasten zwangsweise abgelöst; haben wir dabei jedem das

„Seinige** gelassen? Rodbertus, der Begründer des wissenschaftlichen

Sozialismus in Deutschland (wie man ihn nennt, obgleich schon

Thünen das Anrecht auf diesen Ehrentitel hat), verlangt die Natio-

nalisierung aller Produktivmittel, die Beschränkung des Privateigen-

tums auf bloße Konsumtionsgüter und sdiließt seine betreffende Ab-

handlung mit den Worten, daß dann die Welt erblühen werde

„unter dem strahlenden suum cuique'*. Welches ist also das suum?

Was Rodbertus will, oder was unsere heutigen Gesetze verfügen?

Das Eigentum wird seit langer Zeit angegrift^en; nidit bloß von

Führern des Sozialismus, welche es als Diebstahl (Proudhon) oder als

Fremdtum (Max Stirner und Lassalle) bezeidinen wollen, sondern

von ruhigen, nüchternen, mit der gegenwärtigen Rechtsordnung im

ganzen befreundeten Denkern. Professor Hugo aus Göttingen, ein

sehr konservativer Mann, nennt die Zustände der Armen, der Opfer

des Privateigentums, „Dinge, bei welchen allen für die Haustiere

der Reichen besser gesorgt ist**, und gibt der Sklaverei vielfadi den

Vorzug. Ebenso urteilt der gelassene Hume. Und John Stuart Mill,

der gewiß ein nüchterner und kühler Denker war, nennt es zweifel-

los, „daß im zivilisierten Europa der Zustand großer Massen von

Mensdien ein elenderer ist als bei den meisten uns bekannt gewordenen

Stämmen von Wilden**. Das Eigentum verdient Lob und Tadel. Es

setzt feste Grenzen zwischen Mein und Dein, und das fördert den

Frieden. Aber diese Grenzen sind auch schroff; neben dem größten

Reiditum steht unvermittelt die nackte Armut, und das Eigentum

kennt kein Mittel, die Kluft zu überbrücken. So entsteht auf der

einen Seite Hochmut, Härte, Verschwendung, auf der anderen alle

schlimmen Folgen des Elends für Körper und Geist, dazu Haß, Neid
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und Empöningssucht. Wo das Eigentum herrsdit dort finden wir

diese >X'irkung. Die römische Gesdiichte ist wirtsdiaftl.di eine fort-

laufende, nur durdi Empörungen gemäßigte Ausbeutung der Plebs

durch Patrizier und Optimaten. Die großen Römer, weldie wir wegen

ihres Patriotismus bewundern, waren Wucherer der schlimmsten

Art

Das Eigentum wirkt also nur in gewissen Grenzen wohltätig. Es

muß nadi dem Zweck, dem es zu dienen hat, dem «öghdist gluck-

lichen Zusammenleben der Mensdien, Riditung, namentlich Maß er-

halten, und wenn es das Maß überschritten hat, in dasselbe wieder

zurückgedrängt werden. Das gleidie gilt von allen anderen Rechts-

institutionen, von welchen ohnehin keine - vielleidit die Ehe aus-

genommen - als absolut gültig aufgefaßt wird. Sie alle sind Zweck-

maßregeln und bedürfen der Regelung nach Ort und Zeit wie es

die Bedürfnisse der Gesellsdiafl verlangen. Sie können daher nicht

Führer sein. Was ist aber ein allgemeiner Regulator unserer Hand-

""
Man hat in der Theorie bis vor kurzer Zeit - und der Gedanke

haftet audi jetzt noch in mandien Köpfen - das Zusammenleben

der Menschen sidi als ein Nebeneinandersein gedacht, gleichsam als

ob jeder zwar neben den anderen, aber für sidi isoliert in einem ab-

geschlossenen Gebiete lebte. Daraus ergab sidi die Forderung eines

freundnachbarlichen Verhältnisses und hiefür der Grundsatz:

„Wahre die Grenze!" Jeder ist in seinem Gebiete unumschränkter

Herr kann nach Gefallen tun und lassen, was er will; mit der Grenze

hört 'seine Madit auf. Das ist das Prinzip des Eigentums oder wie

es im Völkerredite heißt, das Prinzip der Niditintervent.on Es ist

riditig, solange es eine isolierte Wirtsdiaft gibt, solange jeder für

sidi allein und für seine eigenen Bedürfnisse sorgt. Er hat dann im

allgemeinen mit den anderen nldits zu tun; er vertragt sidi mit

ihnen, wenn er ihnen nidits zuleide tut.

Anders ist es im Zustande einer höheren Kultur. Die erweiterten

Bedürfnisse können nidit mehr durch Einzelarbeit befriedigt werdet^

In unserer Zeit wirken alle Weltteile mit, nidit bloß um die

Wünsche eines verwöhnten Lebemannes zu befriedigen, sondern um

dasjenige zu schaffen, was wir noch nidit einmal für genügend zu

einem menschenwürdigen Dasein halten. Die Beispiele vom Zünd-

holz und von der Nähnadel sind bekannt; man kann sie beliebig
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vermehren. Adam Smith entwickelte zuerst in klarer "Weise, daß

unser Verhältnis zueinander nidit das der Nachbarschaft, sondern

das einer weitverzweigten Arbeitsteilung und Arbeitsvereinigung ist.

Die Mitarbeit kennzeichnet das Zeitalter der Kultur. Man arbeitet

vereint, um jedem einzelnen die Bedingungen einer erhöhten Le-

bensfreudigkeit zu verschaffen. Freilich ist die Teilung sehr ungleicii,

die große Mehrzahl wird empfindlich verkürzt. Aber dies eben ge-

hört zur Rechtsfrage unserer Zeit. Wir müssen nadi jener Hand-

lungsweise forschen, welche geeignet ist, um eine willige Vereinigung,

eine sidiere, rasche Arbeitsteilung herbeizuführen.

Es ist nicht zufällig, daß das Problem in unserer Zeit erwadit

ist; nodi niemals hat die Arbeitsteilung annähernd eine soldie Aus-

breitung erlangt wie jetzt. Aber mit der Erkenntnis ist uns auch

eine neue und schwere Aufgabe geworden. Was bisher unbewußt

und deshalb unorganisch, einseitig, mit manchem Rückschritt und

Seitenweg zum unverhältnismäßig großen Vorteil von wenigen sich

entwickelt hat — die Organisation der menschlichen ArbeitsgeSeil-

schaft — das müssen wir, da wir erkannt haben, daß alle Kultur

und aller Fortschritt der Menschen damit zusammenhängt, nunmehr

planmäßig und zielbewußt in Angriff nehmen. Man darf sich in

seinem Urteile über das Wesen der Verkehrsverhältnisse nidit da-

durdi täuschen lassen, daß sie verschiedene scheinbar feste Formen

annehmen, wie Kauf, Darlehen, Miete, Lohnvertrag. Sobald man
sie mit der Tätigkeit in der isolierten Wirtschaft vergleicht, erkennt

man sie als Mitarbeit mit fixierten Gewinstanteilen. Deshalb gelten

auch alle Fragen für die Mitarbeit, insbesondere die der richtigen

Teilung, auch für die scheinbar festen Verträge; die Frage nach dem
soliden Kaufpreise ist dieselbe wie nadi dem angemessenen Anteile

eines Gesellschafters.

Welche Handlungsweise ist nun geeignet, um zu gemeinsamer

Arbeit zu vereinen?

Es gibt gewisse Sätze, welche voraussetzungslos scheinen und doch

wichtige Voraussetzungen haben. Nur sind letztere psychischer

Natur, und so wie die Medizin sich lange geweigert hat, nervöse

Störungen als Krankheiten anzuerkennen, so ist man in der Sozial-

forschung geneigt, psychische Voraussetzungen zu übergehen. Eine

der sdieinbar absoluten Tatsadien ist die Kraftersparnis durch

Arbeitsteilung. Die Argumente dafür sind bekannt. Dadurch, daß

s A. A ^ mir Pleidiartieer Arbeit besdiäftigt, wird seine
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gilt wie für die einzelne, so audi für die allgemeine Gesellsdiafl der
Mensdien. Jeder von uns steht in dieser Gesellschaft. Seine menschen-
würdige Existenz ist an die Arbeit der anderen gewiesen, er kann
sich daher gleichfalls der Arbeit nicht entziehen. Es genügt nicht,

wenn er nicht verletzt, nicht stört, kurz nichts tut — er muß mit-
tun, an seiner Stelle und in seiner Art sidi beteiligen an der ge-
meinsamen Arbeit.

Die Kulturgesellschaft ist eine Arbeitsgesellschaft und hat deren
Voraussetzung. Vertrauen ist der Gedanke alles Redites, Vertrauens-
rechtfertigung der Typus aller Pflicht; in beiden verkörpert sich der
Begriff der Rechtschaffenheit.

Die Bedeutung der Vertrauensrechtfertigung, d. h. einer ver-
trauenswürdigen Handlungsweise, ist leicht erkennbar. Sie verlangt
Tüchtigkeit im Fach, und wir spredien von einer ehrlichen oder
rechten Arbeit, indem wir eine tüchtige meinen. Auch die Gesetze
verlangen von jedem, der sidi zu einem Beruf, einem Handwerk
oder einer Kunst bekennt, die entsprechende Tüchtigkeit; bei jeder
Ware, die man in den Verkehr setzt, mittlere Güte.

Die Vertrauensreditfertigung verlangt ferner Anhänglichkeit an
den anderen, welche den natürlichen Egoismus zurückdrängt, zwischen
sidi und dem anderen Gleidiheit walten läßt und dessen Inter-
essen mit derselben Sorgfalt wahrt wie die eigenen. Sie äußert sidi
m dem Fleiße, mit weldiem man die gemeinsame oder scheinbar
fremde Angelegenheit verwaltet, und in der Unparteilichkeit, mit
welcher man bei Abredmung und Teilung zwischen sich und ihm
verfährt.

Die Pflicht der Sorgfalt (diligentia) wird auch in den Gesetzen
oft betont, entweder mit subjektivem Maßstabe, als diligentia quam
suis (Sorgfalt, welche man in eigenen Angelegenheiten anwendet),
oder mit objektivem, als diligentia überhaupt, als Sorgfalt eines
ordentlichen Kaufmannes oder Hausvaters. Die Unparteilichkeit
bei Abredinung und Teilung aber ist für viele der eigentliche Inhalt
der Redlichkeit und Gerechtigkeit. Auch die aequitas der Römer,
welche man mit „Billigkeit" übersetzt, weldie aber nach Sprache
wie nach Inhalt richtiger als „Gleichmaß" bezeidinet wird, weil sie

bei widerstreitenden Interessen gleiches Maß für alle setzt, bezieht
sidi in erster Linie auf die Teilung bei Arbeit und Genuß. Die Philo-
sophen nehmen manchmal eine besondere Unterart der „verteilen-
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den« Gereditigkeit an; aber, wie wir sdion bemerkten, enthalten

71 jene Verkehrsakte, wo die Parteien sdieinbar "nander ent-

gLn tehen, eine Teilung, und der Verkäufer, welcher emen zu

hohen Prei verlangt, will einen übermäßigen Ante.l am gemem-

samen Gewinn für seinen Arbeitsteil. Die Vertragsfreihe.t .st nur

r MitSrum gleidie Teilung zu bewirken, weil gememhm jeder

L Ab it schätzen kann; aber wo das Mittel unzureichend ist

weil z B. ein Teil durdi Not gedrängt wird, muß em anderes die

'"t SnfgTößeren Gemeinschaft wird die Anhänglidikeit an die

anderen mehr unpersönlidi. Sie erschmelzen zu einem Ganzen der

Gemeine, und man spridit von Gememgefuhl. oder nodi abstrakter

.Tpflchtgefühl. Das Pflichtgefühl ist sdieinbar ganz unpersonhch

und hat den Blidc nur auf das Objekt der Pflicht, den e.genen

Arbeitsteil geriditet. Dodi ist dies nur schembar. Es enthalt stets

den p r önlidien Kern der Anhänglidikeit an die anderen welche

dem Egoismus entgegensteht und oft zu Handlung nuh«

welche, einzeln betraditet, direkt gegen das eigene 1"^««^'=J
riditet sind. Die Unpersönlidikelt, welche '". ^em Worte he t

ist aber dennodi gefährlich. Sie verleitet
1^'f
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."*.,^"f t
d rch Gesetz oder eigene Ansicht fixierten Arbe.tsteil zu be-

sdiränken und kann dann ein „suum" ebenso engherziger Art her
_

ausbilden wie der Eigentumsgedanke Ibsen hat in ---
-f

^^

dieses Philistertum der Pflicht gegeißelt. Die Unpersonlichke t de

Pfliditgedankens hat selbst den großen Denker Kant verfuhr
.
U"

parteilidikeit als eine abstrakte Eigensdiaft aufzufassen. Kant hat

h eb i den logisdien Fehler gemacht, absolute Gesetze anzunehmen.

Se n Pfhditgesetz lautet: „Handle so. daß dein Handeln zum all-

meinen Gesetze werden kann." Aber was sdireibt ^-s allgemein

Gesetz vor? Es ist ein Irrtum, wenn Kant glaubt, durch die bloße

Form der Allgemeinheit den Inhalt der Handlungsweise bezeichnet

zu haben. Ein allgemeiner Kampf ist ebenso denkbar wie ein dW

gemeiner Friede. Was Kant subintelligiert. ^as ist das Handel

weldies zu allgemeinem Frieden, zu allgemeiner Eintradit fuhrt. D^

Satire Sdiillers, man müsse sudien, die Freunde zu -raditen, um

seine Pflidit gegen sie zu üben, ist daher, wenn -«^^
jf"^J

'

sie dem Sinn des Denkers unrecht tut, dod, logisdi g-editfe« g^

Wesentlidi von dem Kantschen Gesetze versdiieden ist die Vorschntt,
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gegen den anderen so zu handeln, wie wir wünsdien, daß er gegen
uns handle. Hier wird unser Lust- und Schmerzgefühl zum Riditer
gemacht; das „so — wie" bestimmt den Inhalt.

Nicht so erkannt in seiner Bedeutung wie die Vertrauensrecht-
fertigung ist ihr Korrelat, das Vertrauen selbst, das Vertrauen-
gewähren.

Es ist die Voraussetzung der Arbeitsteilung, der Konzentration
seiner Kraft auf seinen Arbeitsteil. Wir haben diese Folge bereits

kennen gelernt, finden hiefür auch im Leben zahlreidie Beispiele.

Die hervorragendsten Männer in ihrem Spezialgebiete sind außer-
halb desselben naiv, unerfahren, vollständig auf die anderen ange-
wiesen. Namentlidi ist dies bei den großen Männern in Kunst und
Wissenschaft auffallend. Auch die Gesetze haben den Zusammen-
hang zwischen Arbeitsgröße und Vertrauen wohl erkannt. Je weiter
der Verkehr, je sdiwieriger und zeitraubender die Nadiforschung
nach den Verhältnissen der anderen, desto mehr verdrängt in den
Gesetzen der Schutz des verkehrsüblichen Vertrauens alle sonstigen

Reditsgrundsätze. Die Erscheinung tritt namentlidi im modernen
Rechte hervor. Wir haben eine Reihe ölfentlidier Register einge-
führt, in welchen juristisch wichtige Tatsachen eingetragen sind; wer
im Vertrauen auf dieselben handelt, geht sicher. Wir haben für den
großen Verkehr besondere Rechtsurkunden (Order- und Inhaber-
papiere) geschaffen, und wer ein solches Recht im Vertrauen auf
die Urkunde erwirbt, geht sidier. Im Mobiliarverkehr verlangen wir
lediglich den redlidien Kauf bei einem befugten Gewerbsmanne,
damit der Erwerber gegen jedes frühere Recht gesdiützt sei. Alle
diese Vorsdiriflen sind nicht durch formale Logik geschaffen worden;
denn das römische Recht, welches einen geringeren Verkehr vor
Augen hatte, traf entgegengesetzte Bestimmungen, und Romanisten
bezeichnen den modernen Reditserwerb nodi immer als eine Ver-
gewaltigung des früheren Eigentümers. Sie sind die Folge der Er-
kenntnis, daß ein großer Verkehr unmöglich ist, wenn man ver-
langt, daß jeder vor Absdiluß eines Verkehrsaktes die Verhältnisse
des anderen Vertragsteiles genau untersuchte; daß man daher, wenn
man den Verkehr nicht unterbinden will, eine bestimmte erfahrungs-
mäßige Grenze der Vorsicht — weldie man verkehrsübliche Vor-
sidit nennt — setzen und denjenigen, der dieses Maß aufgewendet
hat, schützen muß. Jeder Eigentümer soll seine Sadie sorgfältig be-
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wahren, er muß es sich zuschreiben, wenn ihm die Sache infolge

seiner Unachtsamkeit verlorengeht. .... a„us„„
Eine weitere Folge des Vertrauens ist eine eigenartige Anhäng-

lichkeit an den Vertrauensmann. Diese Anhänglichkeit ruht auf

dem Glauben an dessen Tüchtigkeit in Arbeit und Gesinnung und

ist daher stets mit Achtung vor demselben verbunden. So vereinigt

sich der Gedanke der Ehre mit dem des Vertrauens. Vertrauens-

würdigkeit und Ehrlichkeit, Ehrenhaftigkeit werden ident.sdi.

Das Gefühl für den Vertrauensmann hat durd, den Glauben an

seine Tüchtigkeit und hiedurd» audi an den Erfolg seiner Tatigke t

etwas Befriedigendes, Zufriedenstellendes an sich eine gewisse Ruhe

durdi welche es sidi wesentlich von der Liebe die em mehr e-g-

Gefühl ist, untersdieidet. Dieser Untersdiied besteht denn auch

zwi"d,en der Liebe vor und in der Ehe. Die Liebe zwischen Ehe-

gatten als Lebensgenossen ist vorwiegend Vertrauen. Ohne gegen-

seitiges Vertrauen ist eine zufriedene Ehe unmöglich. Wenn vor der

Ehe Liebe vorhanden war, muß sie durch Vertrauen ergänzt werden;

einer Ehe ohne Liebe aber fehlt es wohl an einer gewissen lebendigen

Wärme; wenn jedoch ein kräftiges Vertrauen zwischen den Gatten

herrscht, leben sie trotzdem in ruhigem Glück. Das ist die Losung

des so oft besprodienen Rätsels, wie sich Liebe und Ehe zueinander

""'oirAnhänglidikeit aus Vertrauen hat die Folge, daß man dem

Vertrauensmann jene Macht-, Arbeits- und Hilfsmittel gewahrt,

weldie er braucht, um seine Funktionen zu verrichten. So sdiicken

wir die Männer unseres Vertrauens - nidit die unserer Liebe - in

die Körpersdiaflen der Gesetzgebung und Verwaltung und überant-

worten ihnen die Macht über unser Leben und Gut. Im kaufman-

nisdien Leben hat das Anvertrauen von Gütern einen besonderen

Namen, es heißt Kredit. Kredit ist lediglich die Übersetzung des

Wortes Vertrauen; seine Wichtigkeit für den Verkehr ist zu aner-

kannt, als daß idi sie weiter auseinandersetzen mußte.

Das Vertrauen hat aber noch eine weitere widitige Folge^ Gegen

denjenigen, dem man vertraut, ist man aufriditig, ^;hjhaft ohne

Rüdchalt und Hintergedanken; und gerade diese Wahrhaftigkeit,

der einfädle, sdilichte Gedankengang, die Übereinstimmung von

Wort und Tat mit der inneren Überzeugung ist der Kern dessen,

was wir im Verkehre als Ehrlidikeit, beim Riditer in bezug auf sein
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Urteil als Gereditigkeit bezeichnen.Wohl verlangt objektive Gerechtig-

keit audi Wissen und verständigen Überblick; aber wer nach seiner

Überzeugung, nach seinem besten Wissen und Gewissen geurteilt hat,

ist ein ehrlicher, ein seiner Gesinnung nach gerechter Mann. Offen
und ehrlich werden gar oft miteinander genannt; Recht ist einfältig,

Recht ist wahr, Wahrheit ist das beste Redit — kehrt in den Rechts-

sprichwörtern immer wieder. So wie sich das Schöne und Gute mit-

einander verbinden, weil beide auf der unmittelbaren Empfindung
für ein anderes (oder für einen anderen) beruhen, so einen sich Recht
und Wahrheit, weil beide der inneren Überzeugung entsprechen;

und es ist ein gewaltiger Gedanke gewesen, weldier seinen Autor
unter die ersten Denker versetzt, wenn der seit der Herrschaft Schopen-
hauers arg verkannte Johann Gotdieb Fidite die Überzeugung des

Menschen in den Mittelpunkt seines Systems stellte und von ihr aus
in zwei großen Strahlen, aus der theoretischen Überzeugung das
Wahre, das Sein, aus der praktischen Überzeugung das Rechte, das
Seinsollen hervorgehen ließ.

Die Pflicht zur Wahrheit ist auch in den Gesetzen vorgeschrieben,

z. B. für Zeugen und mit einer gewissen Schonung menschHcher
Schwädie auch für Parteien in eigener Sache. Der Eideszwang ist

lediglidi eine Verstärkung der Wahrheitspflicht. Wie Meineid und
Eidesbruch nebeneinander gestellt werden, so ist auch das Wort-
halten nur eine Art der Wahrhaftigkeit, die Konsequenz eines auf-

richtigen Versprechens.

Die Folgen des Vertrauens sind offenbar zugleich dieselben Eigen-
schaften, die vertrauenswürdig machen; und die beiden Korrelate
treffen sich also in einer einzigen Charaktereigenschaft. Die Sprache,
das Denken des Volkes hat dies längst erkannt. Sie nennt diese

Eigenschaft Treue, fides.

Treue bedeutet Vertrauen, wie in den Worten: treuherzig, ge-

meine Treue, in dem Rechtssprichworte: Wo du deine Treue gelassen

hast, dort sollst du sie suchen. Es bedeutet Vertrauensrechtfertigung,

wie namentlich in seinem Gegensatz, der Untreue = Vertrauens-

mißbraudh. Es bedeutet aber vorzugsweise die Anhänglichkeit des

Genossen, die feste, innige, auf Vertrauen beruhende und Vertrauen
verdienende AnhängHchkeit an den Gatten, den Herrn, den Freund;
in übertragener Bedeutung an die Sache, der man sich weiht, an das

Wort, die Pflidit, die Wahrheit, die Überzeugung. Dieselbe Doppel-
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bedeutung hat „Treu und Glauben", das auf gegenseitigem Ver-

trauen beruhende Entgegenkommen im Verkehr. Man verlangt

Sdiutz für denjenigen, der in Treu und Glauben gehandelt hat,

und meint damit sein Vertrauen; man macht denjenigen verantwort-

lidi, der nicht in Treu und Glauben gehandelt hat, und meint seine

Vertrauensrechtfertigung.

Treue in ihrer umfassenden Bedeutung ist die Seele des Ver-

kehrs, der Gemeinschaft, des Redites; durch sie wird alles Verhalten

der Menschen zueinander bestimmt, um ein einträditiges und zu-

friedenes Zusammenleben zu sdiaffen. Alle Übel unseres heutigen

Reditszustandes sind in ihrem Wesen Untreue. Dem Manne, der nadi

dem Grundsatze seines Handelns fragte, können wir nunmehr ge-

trost antworten: „Handle nach Treue; vertraue und rechtfertige

Vertrauen; das ist alles Recht.''

Der Treuegedanke hat sidi, wie es bei dem Grundgedanken des

allgemeinen menschlichen Redites nicht anders möglich war, früh-

zeitig in den Gesetzen gezeigt. Nur ist er in denselben nidit in

seiner hohen Bedeutung erkannt, wird bloß hie und da in einzelnen

Vorschriften wirksam und wird in eine Kategorie gesetzt mit ver-

sdiiedenen kleinlichen Formbestimmungen, gleidisam als ob es das-

selbe wäre, ob man einem anderen die Treue bridit, oder ob man

aus der feierlidien Formel, weldie für ein Reditsgesdiäft vor-

geschrieben ist, ein Wort vergißt oder falsch ausspricht.

Aus der Entwicklung im römischen Redite mödite ich nur eine

einzelne kleine Episode erzählen, weil sie den Charakter des Treue-

gedankens so redit klarstellt. Das alte römische Recht war streng

formal. Es gab für Rechtsakte einige wenige Formeln; was in die-

selben paßte, war Redit, was nidit paßte, stand außerhalb des

Rechtes. Für einen Pfandvertrag z. B. war keine Formel. Nun

kam aber bald — wer kennt nicht das launige Gedidit von Sdieffel?

— auch der Tag, an welchem der Gläubiger dem Schuldner zum

erstenmal sagte, er traue ihm persönlidi nidit und verlange reale

Sidierheit. Verpfändung gab es nidit; man einigte sich also dahin,

der Schuldner übertrage dem Gläubiger die Sache zum Eigentum, und

wenn er seine Schuld bezahlt habe, solle der Gläubiger die Sadie

zurückübertragen. Das erste war in Form Rechtens möglich, das

zweite aber nicht, für die bedingte Zusicherung des Gläubigers war

keine Formel. Der Sdiuldner war daher auf die Treue des Gläu-

^7
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bigers gewlesen, und man nannte ein soldies Geschäft audi fiducia =
Vertrauen. In ähniidier Weise finden wir im englischen Gesetze

für derartige Vertrauensgesdiäfte das Wort Trust = Vertrauen. Wie

nun, wenn der Gläubiger die Treue brach, wenn er sich weigerte,

die Sache zurückzuübertragen? Das Recht half nicht, aber der Bei-

stand kam von anderer Seite. Die Römer hatten einen Magistrat,

den Zensor, welcher die Bürgerlisten führte und zugleich über die

Sitten der Bürger wachte, welcher berechtigt war, den Bürger, der

sich unehrenhaft benommen hatte, in eine niedere Klasse einzureihen

oder aus der Liste ganz zu streichen. Wenn nun der Gläubiger sein

Wort brach, so ging der Schuldner zum Zensor und dieser erklärte

den Mann, der sich so unehrenhaft benommen hatte, für infam und

strich ihn aus der Bürgerliste. Das half, und die Strafe wurde so

billig gefunden, daß sie, nachdem schon längst dem Schuldner die

Klage auf Rückstellung gegeben worden war, noch fortdauerte und

der Treubruch bei besonderen Vertrauensverträgen Infamie nadi

sich zog.

An diesem einen Ursprung des Treuerechtes im römischen Recht

mag ersehen werden, daß der Treuegedanke nicht aus dem Redits-

dogma entstammt, sondern gegen dasselbe in das Redit eindrang.

Nicht aus der Satzung ging er hervor, sondern aus dem Gefühl

der eines Bürgers würdigen Handlungsweise. Dieses Gefühl ist aber

allgemein menschlidi und bezeichnet auch das Treuerecht als Typus

des rein menschlichen Rechtes.

Wie der Treuegedanke allmählich das römische Recht eroberte;

wie sich neben das Eigentum der gutgläubige Besitz, neben den

Kontrakt der gutgläubige Vertrag, neben die alte Prozeßweise der

Prozeß auf Treu und Glauben stellte, so daß schon in der ersten

Kaiserzeit der Grundsatz galt, jedes Urteil müsse nach Treu und

Glauben gefällt werden (omnia judicia bonae fidei); wie in der

Kaiserzeit griechische, asiatische, germanische Rechtsprinzipien ein-

drangen; das quiritische Sonderrecht durch die Verallgemeinerung

des römischen Bürgerrechtes verschwand; Reform auf Reform folgte,

so daß die Gesetzgebung Justinians mit dem alten Recht fast nur

geschichtlich zusammenhängt; wie das römische Recht nach langer

Pause bei den romanisch-germanischen Völkern wieder erwachte und

deutsche Grundsätze, insbesondere die des Registerwesens und form-

losen Vertrages aufnahm; wie die Kaufmannschaft sich ein neues
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Redit schuf, das wesentliA auf Treu und Glauben ruhte und viel-

fach dargmeine Recht beeinflußte; wie diese Änderungen m der

RelSefzeugung des Volkes als NaturreAt sid>

f^^iZt^!::
wie das Registerwesen sich ausbreitete, Order- und Inhaberpap.ere

Tntstanden Arbeit und GesellsAaft siA in neuen Formen An-

erkennung verschafften; wie endliA die Völker durch den großen

Verkehr der Neuzeit einander näherrückten und durch mternat.onale

V rtrkge wie eigene internationale Gesetzgebung die Anfange emes

WeStes herausbildeten: alles das - die Emzelausfuhrung

würde den Raum eines Vortrages weit überstreuen - vere.mg

71 zu einer gewaltigen historisAen Symphome - -^1*" ''-

Sldmotiv der Treue bald '-e -klingt, bald s.ch erhebJ
mäAtigem Schwung, dann scheinbar untersinkt m der Tonflut

um an ungeahnter Stelle wieder emporzutauchen und d'« Führung

Tnehmen und zu behalten bis zum Schluß^ ""''^""117 S
wir den Bann des Dogmas nidit überwunden haben wenn n*

lie GesellsAaftsordnung des Mittelalters in emer NaAt zemort

worden wäre, wenn man der bestürzten Welt nidit gezeigt hatte,

daß das, was durdi Jahrhunderte gesetzliches Redit war, morgen

gesetzliches Unredit sein könne. Das stürzte das Gesetz von se^n«

Höhe hinab und legte den Sitz des Redites wieder in das Herz

'"
D^ GSe;;Aaft ist für die Existenz und das Glüdc der einzelnen

unentbehrlid., und dasjenige gegenseitige Vertrauen, ^^^Iches not-

wendig ist zur Erhaltung der Gesellschaft, erhält dadurd, sel^bst den

Charakter der objektiven Notwendigkeit. Das wurde bei den

Völkern bald gefühlt, und lange bevor Gesetze entstanden, haben

Sitte und Gewohnheit des Volkes ein gewisses Minimum der Ver-

trauensreditfertigung von jedem einzelnen verlangt unter sonstigem

Zwang. Über ein gewisses Maß hinaus aber soll der .Z^^S "'*;

gehen, nidit weil es nidit möglich, sondern weil es mdit recht ist

lo wie sidi die Kreisbewegung in zwei Bewegungen abteilt, die eine

zum Mittelpunkt, die andere von ihm ab, weldie beide gleich nong

sind, um die Bewegung zu erhalten, so teilt sidi das P"nz p d^

Treue in zwei Grundsätze ab, in den unmittelbaren Vertrauenssdiutz

und in den FreiheitssAutz als Mittel zur Erziehung vertrauens-

würdiger Charaktere. Denn die Erfahrung hat gezeigt daß ein

starker, vertrauenswürdiger Charakter sich nur durd. Selbstdenken,
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Selbstbestimmen entwickelt. Wer immer am Gängelbande geführt

wurde, ist nicht verläßlich. Beide Prinzipien sind daher immer zu
beachten und bilden zu jeder Zeit eine Resultierende, welche die

Grenze des Zwanges bestimmt. Man unterscheidet so Zwangs- und
2wangslose Rechte, Zwangs- und Anstands-, Ehren- oder Moral-
pflichten. Man scheidet danadi Recht und Rechtsmoral, juristische

und moralische Verantwortlichkeit. Die zwangslosen Pflichten liegen

nicht außerhalb des Rechtsgedankens, aber außerhalb seines Befehls

und Banns.

Bei den letzteren berührt sich das Recht unmittelbar mit der
heutigen, auf religiösem Grunde entstandenen Moral, welche man
christliche Moral zu nennen pflegt, obwohl sie dem Christentum
nicht allein angehört. Beide — Religionsmoral und Recht — gehen
aus der Sitte, der Gewohnheit des Volkes hervor; beide sind all-

gemeine Regulative für das Handeln der Mensdien. Die Verkörpe-
rung des einen ist die religiöse Gemeinschaft, die Kirche; die Ver-
körperung des anderen ist der Rechtsstaat.

Wie verhalten sich nun die idealen Prinzipien beider, Liebe und
Vertrauen?

Die Liebe entsteht aus der unmittelbaren Empfindung für den
anderen, das eigene Selbst tritt zurück. Sie ist reiner Altruismus,

Selbstentäußerung; sie will direkt die Freude des anderen und ihr

Ausdruck ist die Wohltat, die Bereicherung des anderen auf eigene
Kosten.

Das Vertrauen ist nicht so selbstlos. Es hat zunädist das eigene

Wohl im Auge, aber es findet dasselbe mit dem Wohl des anderen
innig verknüpft. Es beruht auf dem Gedanken der Solidarität der
Interessen. Es ist also Sozialismus, Mutualismus, wie man es auch
genannt hat, indem man sich an den Tausch (mutare) oder das
Darlehen (mutuum), die beiden Typen der gegenseitigen Verträge,

anlehnte. Es sdienkt nicht, sondern es gibt auf Wiedergabe, hilft

auf Wiederhilfe. In Deutschland hatte es von alters her geherrscht,

bei der Gesamthand und in den Genossenschaften. „Bei allen Vor-
kommnissen des Lebens" — sagt Gierke von der deutschen Gilde —
„sollten die Genossen sidi gegenseitig unterstützen. Für den er-

krankten, verarmten oder notleidenden Bruder hatte die Gesamtheit
zu sorgen. Die Zunflkasse war zugleidi Kranken-, Armen- und
Sterbekasse." Zu der Zunftkasse trugen aber die einzelnen bei, es
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war eine Art gegenseitiger Versidierung gegen alle Not. Und das

soll nach dem Prinzipe des Vertrauens die ganze Kulturgesell-

Schaft; sein!
, . 1 1 ..1 -i „/.^

Die Liebe steht nach dieser Vergleidiung ethisch hoher, weil wir

als Höhe die Entfernung vom Egoismus auffassen. Aber einerseits

steht sie ZH hodi und ist darum kein sicheres Band. Die Gemein-

schaft aus Wohlwollen ist nicht so fest wie die aus Interessen-Soh-

darität; die Wohltat ist dünner gesät als der Kredit. Aber audi

ethisch hat das Vertrauen einen wichtigen Vorzug vor der Liebe

_ es achtet das Selbstgefühl. Wer sidi seiner Arbeitskraft bewußt

ist, der weist die Wohltat zurüde und drückt die Hand, die ihm

vertraut; denn das Vertrauen erkennt ihn als gleiAberecht.gten

ebenbürtigen Genossen an, während die Wohltat ihn demu igt. Der

Unterschied erinnert an das verschiedene Ideal von Jungling und

Mann. Der Jüngling strebt „ach Liebe, der Mann nach Vertrauen!

Das führt uns zu einem weiteren Unterschiede .zwischen den

beiden Prinzipien. Jede Organisation sucht diejenigen Eigenschaften

zu erwedcen, welche das maßgebende Prinzip fördern. 0'«= Liebe

wendet sich der Schönheit und den Eigenschaften zu, welche der

Sdiönheit gleidi wirken, der weichen, wohlwollenden, milden Ge-

sinnungsweise, die wir vorzugsweise Gemüt nennen. Das Vertrauen

richtet sich zunächst auf die Kraft und die kräftigen E'g^n^^aften^

Aufrichtigkeit, Festigkeit, Ausdauer, Vereinigung von Wollen und

Können, Selbstbeherrschung, die nicht mehr verspridit, als sie halten

kann. Wir pflegen diese Eigensdiaften Charakter zu nennen. Uie

Liebe ist gefühls-, das Recht ist charakterbildend.

Es gibt Völker, in welchen die einen oder anderen Seelen-

eigenschaften - Gemüt oder Charakter - durdi natürliche Ver-

hältnisse besonders entwickelt sind, und solche Völker konnte man

als prädestiniert für die eine oder andere Organisation bezeichnen.

Ich habe oben bemerkt, daß in den Gegenden, wo sich die Religion

der Liebe entwickelte, lange vorher der Liebeskultus geherrscht hatte.

Die Deutschen wiederum sind ein reines Charakter-, ein reines

Reditsvolk. Das Recht ist die germanische Moral. Wollen wir uns

davon überzeugen, so untersuchen wir den Inhalt des deutsdien

Gewissens! Es enthält in seinem Kerne nidit das Wohlwollen, sondern

die Treue. Es ist reines Pflichtgefühl, Streben nach Vertrauens-

würdigkeit. Gewissenhaft, pflichtgemäß und vertrauenswürdig sind
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synonyme Begriffe. Ähnliche Bedeutung hat die römische virtus, die

Mannestugend; und ebenso jene vertu, welche Montesquieu zur

Voraussetzung der Republik macht.

Freilich enthält das Pflichtgefühl auch Wohlwollen, so wie die

Gerechtigkeit auch die Gnade umfaßt. Die Gnade ist Gerechtigkeit

für die Individualität des Falles gegenüber der Strenge des Gesetzes

oder eines allgemein gefaßten Rechtsgrundsatzes. Aber der Aus-

gangspunkt für das geredite Urteil liegt doch in der Mitte, dem
[leaov des Aristoteles. Die Gerechtigkeit hält die Waage in der Hand,
während das Mitleid seinem Objekt ursprünglidi ein Präzipuum
gibt und sich erst durch Erfahrung, durch entgegenstrebendes Mit-

leid mit den anderen zu Gereditigkeit verdichtet.

Mit der Erkenntnis des allgemeinen Prinzips sind noch nicht alle

Folgerungen bekannt. Auch bei einem Naturgesetz kennt man die

Wirkungen in dem einzelnen Falle noch nicht, wenn man die all-

gemeine Formel weiß. Es ist daher immerhin möglidi, daß man im
besten Glauben eine Tat vollbringt, welche nach der Erfahrung das

allgemeine Vertrauen sdiädigt. Es ist ebenso möglich, daß mehrere

Menschen in gutem Glauben handeln und dennoch Konflikte vor-

kommen. Nur die Erfahrung kann lehren, auf welche Weise bei

einem Zusammenleben vieler Menschen die wenigsten und die

wenigstscharfen Konflikte entstehen. Aber sobald jemand in gutem
Glauben handelt, ist seine objektiv unrechte Tat dodi nur ein Irrtum,

der Charakter des rechtschaffenen Mannes bleibt ihm gewahrt; und
bei Konflikten ist gewiß der schärfste Antrieb zur Feindsdiafl be-

seitigt, wenn beide Teile überzeugt sind, daß der andere in gutem

Glauben gehandelt hat, daß es ihm nidit beigefallen war, den zu-

fälligen Gegner verletzen zu wollen. Durch gegenseitige Nach-
giebigkeit, das beste Mittel, andernfalls durch den Ausspruch eines

Dritten, des Riditers, wird der Konflikt geschlichtet werden ohne

Zurüdclassung von persönlichem Haß.

Freilich wohl, der Schmerz ist ein arger Friedensstörer, und es

liegt im Geiste einer gerechten Verteilung, daß, wer in gutem Trauen

handelt, nidit zu sehr geschädigt werde. Namentlich zufällige

Schäden sollen den einzelnen nicht allzu schwer treffen. Das ist auch die

Idee der modernen Versicherung, welche einen sozialistischen Cha-
rakter trägt und deshalb mehr und mehr von öffentlichenKorporationen

gepflegt wird. Auch die Arbeiterversidierung gehört hieher, obwohl
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sie nebstbei eine Lohnregulierung ist. Es gjt ja aud. kaum e n

Mittel, das die Eintradit mehr verstärken konnte als wenn der

TzlL den ein Sd^aden getroffen hat, weiß, daß er durd. den-

Xn s^hr en^pfindlid^ getroffen, vielleid^t in seiner Existenz ver^

Stet worden wäre, wenn er nid^t durch ein g-nscham.d.es Ba^^^^^

mit anderen vereinigt wäre, weldie den größten Ted des S^aden^

von ihm abnehmen. Diese Teilnahme m der Tat, mdit blof^ im

Gefühl, dieses Mittragen, nidit bloß Mitempfinden, verlangt die

Treue von der Kulturgesellschafl.

Der Gedanke der Treue führt siAerliA seinem Wesen na* zu

Frieden und Eintracht; und dennodi ist er streitbar, denn er ver-

bannt alles Dogma. Er erklärt, daß es keine ReAtsvorsAnft gibt,

welie nid,t um der EintraAt willen durchbroAen werden kann

r„Tbei dem erfahrungsmäßigen Wechsel der Lebensbedingungen

nl gewisser Zeit durdibrochen werden muß; keine Vorschrf welA

Ewigkeit und Unveränderlidikeit in Ansprudi nehmen darf. Nur

der Gedanke des Rechtes, sein Zweck, die Menschen zu vereinigen,

fst ewig, jeder einzelne Satz ist vergänglich. Audi die Dogmen,

weldie man bis vor kurzer Zeit für unnahbar gehalten hat: Ehe,

Eigentum, Erbrecht, Vertrag, müssen sich der Prüfung unterziehen,

ob und in weldiem Maße sie zur Eintracht beitragen.

Betrachten wir die empfindlichste dieser Institutionen, die Ehe.

Die moderne Ehe ist eine Staatsinstitution, kann audi
^^'f

«" ^^^

„ossen verschiedener Religionen gesdilossen werden, und ist im

Prinzipe löslidi, wenn man auch die Bedingungen aus manchen

Ursadien erschwert. Vergleichen Sie diese Gestalt mit der «ittelalt«-

lichen des Sakramentes, so werden Sie sich nicht wundern, daß der

Anhänger des mittelalterlichen Systems sidi weigert, die moderne

Ehe als Ehe anzuerkennen.
.

Bei dem Eigentum können wir heute geradezu mit Variation

eines Ausdrudces Eduard von Hartmanns von einer „Selbst-

zers tzung" sprechen. Es gibt bei uns kein Eigentum mehr im

S ne de' R^mer. Wir geben dem Eigentümer, -nn wir auch

regelmäßig (vgl. § 387 ABGB.) keinen Zwang hiefur üben, pr nziFen

„iL die MaAt, mit seiner SaAe zu tun, was er wilh -',•

-'»^"f"
von ihm RüAsiAt auf die anderen. Die Naturstoffe smd zur Er-

Srinr aller da. Das konsequenteste Mittel, sie d^ser Bestimmung

^Suwenden, wäre die Nationalisierung. Aber die burokratisAe
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Verwaltung hat ihre eigentümlichen großen Fehler. Wir autonomi-
sieren also derzeit, wir übergeben die Dinge den einzelnen, weil
sie besser, nutzbringender verwalten. Aber der einzelne hat sein
Recht nicht von Gottes Gnaden, sondern durdi die Gesellsdiaft.

Sein freies Verfügungsrecht ist mit moralischer Verantwortung für
gute Verwendung verbunden. Wir betraditen das Eigentum als ein
Amt, als ein Recht, das entsprechende Pfliditen auferlegt, als einen
umfassenderen Fruditgenuß. Für Juristen mag als Beweis für die
geänderte Auffassung dienen, daß wir heute von einem „Eigen-
tümer mit den Rechten und Pflichten eines Nutznießers" spredien;
das österreidiisdie Gesetz gebraudit den Begriff überall, wo redit-
lidie Anwartsdiaft besteht. Der Römer hätte diese Verbindung nie
verstanden.

Das Erbredit hat im gemeinen Redite allein soldie Verände-
rungen durdigemacht, daß man sagen kann, es gebe keine Vorsdirift
für Erbbereditigung, deren Gegensatz nidit gleidifalls einmal gel-
tendes Recht gewesen wäre.

Dasselbe gilt vom Vertragsprinzip. Wohl ist das Einhalten eines
Vertrages hödist widitig, mit dem Treuegedanken auf das innigste
verwebt. Aber dennoch kann der Freiheitssdiutz bewirken und be-
wirkt, daß wir einzelnen Verträgen überhaupt, anderen in gewisser
Ausdehnung oder ohne eine vorgesdiriebene, die reife Überlegung
vorsorgende Form die Wirksamkeit abspredien.

Wir sehen also, es gibt in der Tat für die Forsdiung nadi dem
Wahren und Rechten im Gebiete der mensdilichen Gesellsdiaft keine
andere Grenze wie im Gebiete der Natur; wir können, unbehindert
durch metaphysisdie Dogmen, danadi streben, die Menschen kennen
zu lernen, die Eigensdiaften, weldie sie trennen und einigen, ihre
Handlungen und deren Folgen. Wir können unsere Beziehungen
regeln, bloß durch den Zweck geleitet, einig als treue Genossen mit-
emander zu leben, und durch die besonnene Überlegung, wie wir
dies erfahrungsgemäß am besten tun.

Nur ein Satz steht fest, der Satz vom Menschenrecht; der Satz,
daß, wenn die Natur jemandem den Stempel des Mensdientums
auf die Stirne gedrückt hat, sie ihn damit zu unserem Ge-
nossen gemadit hat, daß wir diese Tatsadie anzuerkennen, nidit
mehr zu bestimmen haben. Dieser Satz ist kein Dogma, kein
Akt der Willkür, kein Mittel zum Zweck. Er ist eine Wahrheit, die
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von gereiften Geistern zu allen Zeiten erkannt wurde. Immer

wieder sind große Männer aufgestanden und haben ihn gepredigt,

haben für ihn gekämpft und gelitten, und wenn audi nadi ihnen

die Völker wieder verroht sind, so haben sie dennodi die Namen

dieser Männer auf den Sdiild gehoben und anerkannt, daß ihre

Lehre geeignet sei, die Mensdiheit zu führen. Und wenn das

Menschenrecht allzu stark verletzt wurde, wenn bevorreditete

Klassen ihre Madit zu sehr mißbrauditen, dann ist immer wieder

das empörte Mensdiengefühl emporgesdilagen in heiligen Flammen

und hat zerstört, was sich ihm in den Weg setzte.

Obwohl der Treuegedanke sidi audi in allen Nationalrediten

Anerkennung verschafft, sein eigenes Gebiet ist das Weltredit. Die

Nationen haften, so lange sie in sidi gesdilossen leben, an ihren

alten Gewohnheiten, und nur wenn ein offenbarer Widerspruch

mit der geänderten Reditsüberzeugung hervortritt, entsdiließen sie

sidi zur Änderung. Wenn aber versdiiedene Nationen zusammen-

treten und miteinander verkehren wollen, Nationen mit anderer

Sitte und Gesdiichte, so kann keine derselben beansprudien, daß die

andere ihr Redit deshalb annehme, weil es ihr Redit sei. Wenn die

europäisdien Völker derzeit ein gemeinsdiaftlidies Fraditredit be-

raten, so kann weder Deutsdiland nodi Frankreidi oder England

verlangen, daß die anderen Mädite sidi ohneweiters seinem bis-

herigen Recht ansdiließen. Da gibt es nur den Wahlsprudi: „Prüfet

alles und das Beste behaltet." Die Erfahrung ist der Führer, aber

die Erfahrung, wie sie vom Praktiker, vom naturwissensdiaftlidien

Denker benützt wird, daß nämlich das Bestehende geprüft werde

nadi seinen guten und bösen Seiten, daß die guten beibehalten, die

bösen vermieden werden, daß audi Rüd^sicht auf die geänderten

Verhältnisse genommen, und wenn sidi keine bisher geltende Vor-

sdirift als nadiahmenswert zeigt, ein besonnener Versudi mit neuen

Maßregeln gemacht werde.

Der leitende Grundsatz für das Weltredit aber ergibt sidi aus

dem Weltverkehr. Es soll ein Verband, eine Arbeitsteilung ge-

sdiaffen werden zwisdien Mensdien, weldie Tausende von Meilen

voneinander entfernt sind, weldie einander nicht kennen und nidit

in der Lage sind einander kennen zu lernen. Alle Folgen, die wir aus

der Arbeitsteilung gezogen haben, gelten daher in erhöhtem Maße

für den Weltverkehr. Das ist wohl bereits zum Teile erkannt, und
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der Vertrauenssdiutz ist schon heute herrsdiender Grundsatz. Nur
wird Vertrauen und Treue noch in einem zu beschränkten Sinngenommen. Ihr Zusammenhang mit dem Gesellschaftsgedanken, die
1 thcht, mitzuarbeiten und dem anderen seinen rechten Teil am Ge-winn und Lebensgenuß zu gewähren, muß sich noch einleben. „Die
GesellsAaft erwartet, daß jeder seine Pflidit tue", möchte als WM-
spruch der Bewegung gesetzt werden. Der Treuegedanke, der die
Urganisatic)n der menschlichen Arbeitsgesellschaft enthält, die Ver-
werfung alles Dogmas, die Auffassung aller Satzung als Mittel zum
Zwedc, als Maßregel zur Herbeiführung des einmütigen Zusammen-
w^rken^aller für das Wohl aller - er ist der Grundgedanke des
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DIE JURISPRUDENZ ALS SOZIALE TECHNIK

1894

Ist es nidit seltsam, daß die Jurisprudenz, deren Gegenstand

aie größten Interessen berührt, selbst kein Interesse hervorruft;

^f
sich freie Geister von ihr abgestoßen fühlen und -^ f ^J^^^^
Lebens sie an das Rechtsstudium weist, sich anderwärts geistige

Anregung suln? Vor einiger Zeit stieß ich auf ein Büdilein, das

m^ der\ösung dieses Rätsels näher b-*-. Es entbiet e^en Vor-

trag den 1848 der damalige Staatsanwalt und ^P«,f« Pi^>°'°P;''*'

Sehr ftsteller Kirdimann in der JuristisAen Gesellschaft in Berlin

Llak n hit, betitelt: „Die Wertlosigkeit der Jurisprudenz als

'Wist:<haft'' (Berlin, X848. Jul. Springer). Der VorlagJa
tm

kurzen Zügen die Vorwürfe zusammen, welche gegen die Juris

'"-'Z t^^ui:^ sagt Kirchmann - ,. keine mssensC.ß

J^L L. den wahren ^^^riii derselben; sie enMn^^^^

de, EinÜusses auf die Wirklichkeit und auf das Lehen der Volker.

tL^^lL^lder mssenschafl z.komrnt." Das heißt mu einiger

Umschreibung: Die Jurisprudenz ist nichts und leistet nichts.

Die Begründung ist in kurzem folgende:
, „ . •

Di JuTprudenz hat es wie jede andere Wissensdiaft mit einem

Gegenst nde zu tun, der selbständig, frei und unabhängig in sd^

besteht, unbekümmert ob die Wissensdiaft existiert, ob sie ihn ver

steht oder nidit. Dieser Gegenstand ist das Redn, wie es indem

vle lebt und von jedem einzelnen in seinem Kreise verwirklidit

wird Man könnte es das natürlidie Redit nennen.

Die lufgabe der Jurisprudenz ist, diesen ihren Gegenstand zu

verstehen seine Gesetze zu finden, die Verwandtsdiaft und den Zu

lammenLg der einzelnen Bildungen zu erkennen und endhch ih

Wissen in ein einfadies System zusammenzufassen. Sie ist aber

Bacos Zeiten stationär geblieben.
„^r'inder-

Die Erklärung liegt zunädist im G^S-^'^''^- f^tlus ^d n

HA. Sonne. Mond und Sterne sdieinen heute wie vor Jahrtausenden.
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die Rose blüht heute noch so wie im Paradiese, das ReAt aber ist

kein Sd^aden. Ihre G.sZttlt'::LtT S:TCJ''S'Re^tsw.se„sAaft ko.mt dagegen bei der L Ltjen Enf

st.t, l J/ u
^^'^"^'"^nschaft dem Fortschritt des Rechtes

bener Gestalten.
Gegenwart m die Kategonen verstor-

Sie wurde ferner dadurch verleitet, über das vergangene Recht

tk defrkXt'\^V^^^"^- """ ''- veraLterHant

hiefür dL Belege genlg
'"""• ""^ ^"^'^^'''^^ S*"'«= ^«f-

Eine andere Eigentümlichkeit des Gegenstande, H.r r..
• j

zeigt sich darin, daß das Recht mZ W ß w J""^P'-"den2

im Fühlen ist Die OhiL j ,
"" ^'"^"' ^°"''«™ ^"A

Zusätzete Nurd? W Ih r" 7'"^**«- -^ von diesem

werden alle groL Li« de! T ^^t"'^^-
^^^^'^ '»«gegen

.^,•. y : • ° "
,

tragen des Tages zu Parte fragen. Es muß er^t

emer Dienerin des ZuUlh T • j ^ P°""^' ^""^ ^^

dru.. des nat^lSen^K^i S^ibfL^nTdafw^f^eTklarens, das Werk des Sdiulmeisters. Für die Forldaun! hl K, I,nur das Unwahre. Damit wird sie aber selbs zur zSf E .
beridatigende Worte des Gesetzgebers und tanze Bhr,?t''' /"
zu Makulatur. ^ Bibliotheken werden
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Die Wissensdiaft äußert aber audi selbu durdi die Aufnahme

des Gegenstandes in ihre Form eine zerstörende Kraft auf den

letzteren. Ein Volk muß wissen, was das ReAt im -nzelnen Fall

fordert, und es muß mit Liebe seinem Redite ergeben sein. Werden

dem Redite diese Momente genommen, so ist es ein totes, kein ReAt

mehr. Indem die Wissensdiaft an das Redit herantritt, '" ^'^
Z«"

störung dieser Elemente unvermeidliA. Das Volk verliert die Kennt-

n^ seines Red^tes und seine Anhänglidikeit an dasselbe. Die wahren

Prozesse, wo das Redit streitig ist, sinken durdi die zerstörende

Wirkung der Wissensdiaft zu einer bloßen SpekulaQon herab. Dtc

Rechtspflege ist dnrch die Wissenschaft zum Glücksspieljeworden.

AuVdiesem inneren Widersprud^ zwisdien Zwei und Resultat der

Jurisprudenz ist audi die sonderbare Empfehlung und Begünstigung

der Vergleidie hervorgegangen, das klarste testimon.um Paupertatis.

Was hat die Reditswissensdiaft, fragt Kirdimann, für Werkzeuge

erfunden, für EinriAtungen gesd^affen, um ihren Gegenstand, das

Redit, den Mensdien zugängliAer zu madien, ^-e Last, den Sdimerz

der EntwiAlung ihnen zu mildern? Id. sudie
^'J'S "**^^.^^"^

tungen, und was idi finde, sind Formulare zu ReAtsgesdiaften und

Prlßhandlungen, eine Menge von Verwarnungen, Belehrungen

Formen und Klauseln, endlidi das Gebäude des gemeinen Prozesses

voll GründUAkeit und Gelehrsamkeit, kurz alles, nur mdit den

Wec-, bei seinem Leben zu seinem Redite zu kommen. Die grolSe

Mas°se der Nation ist im Beginn einer Entwid^lung stets besonnen;

sidi selbst unklar, wendet sie sidi fragend an die Wissensdiaft nach

Lösung der Zweifel. Aber die Wissensdiaft hat von jeher sidi dazu

ohnmäditig erwiesen, die Gegenwart hat sie nodi niemals verstanden.

Man wende nidit ein, daß dergleidien Dinge nidit zur ReAtswissen-

sdiaft, sondern zu Politik und Kunst der Gesetzgebung gehören. Dies

eben ist das KlägüSe der Jurisprudenz, daß sie ^^ Poli"k -n «^
aussondert, daß sie damit sidi selbst für unfähig erklart, den Stoff

den Gang der neuen Bildungen zu beherrsdien oder audi nur zu

leiten, während alle anderen Wissensdiaften dies als ihren we^n -

lidisten Teil, als ihre hödiste Aufgabe betraditen. Jene v.elgeruhmte

Fortbildung des Redites durdi die Juristen, ^^n der man ,em an

allen Kompendien lesen kann, läuft nur auf das Spielwerk de^

kleineren Details hinaus. Das Fundament legen, den n uen Bau

kräftig in die Höhe führen, das können die Juristen nidit. -
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So weit Kirdimann. Seine Ausführungen sind ein Gemisch von

Wahrheit und Irrtum. Aber der Jurist muß mit Beschämung zu-

gestehen, daß die realen Vorwürfe, die sie enthalten, noch heute be-

gründet sind. Handwerksmäßig und spitzfindig — so ist noch heute

wie vor 200 Jahren die juristische Tätigkeit. Die großen Fortschritte

der Methodik, der Denk- und Forschungsweise seit Baco sind an

ihr abgeglitten. Sie steht der Aufgabe, weldie ihr die großen sozialen

Fragen der Gegenwart stellen, fremd gegenüber. Sie ist zur Lösung

nicht reif, und, was das sdilimmste ist, sie will es nicht sein. Sie

wehrt sich selbst gegen ihren Beruf. Sie will nidit frei denken. Sie

lehnt jede Forschung nach allgemeinen Grundsätzen ab und nennt

sie verächtlidhi Naturrecht. Sie erklärt sich ausdrücklich stolz als bloße

Auslegungswissenschafl und geltende Satzung allein als ihren Gegen-

stand. Es gibt für sie nur bestehendes, nur römisches, deutsches,

österreichisdies Recht, aber kein Redit der Gegenwart und kein der

Wissenschaft genügendes Redit.

Man darf selbstverständlidi aus dem Gegensatz kein Wortspiel

madien wollen. Geltendes und wissenschaftlich entsprediendes Recht

sind wesentlich verschieden. Es ist auch geraten, sie schon im Aus-

drudi derart zu trennen, daß man nicht in die Gefahr gerät, sie

zu verwechseln; so wie es in der Volkswirtschaftslehre gut ist, Ge-

brauchs- und Tausdiwert mit anderen Namen zu bezeichnen. Wenn

man bloß in diesem sprachlichen Sinn das Wort Redit für geltendes

Recht vorbehalten will, so ist dagegen nichts zu erinnern, obwohl

es mit dem Spradigebrauch nicht ganz übereinstimmt. Aber das,

was nach wissensdiaftlich durchdaditer Erfahrung (nicht allerorten

und allezeit, sondern jetzt und bei uns) gelten soll, wird objektiv

als Gegenstand des juristisdien Nachdenkens verworfen. Die Juris-

prudenz, sagen ihre Lehrer, hat sich grundsätzlich nur mit positivem

Redit zu beschäftigen; bevor ein Satz, der seinem Inhalte nach Rechts-

satz ist, in einem Lande sanktioniert wurde, gehört er nicht in ihr

Gebiet. In welches dennf Die Frage hat den Juristen nicht zu küm-

mern. „Solche Fragen, sagt Holder („Über den Entwurf eines

deutschen bürgerlichen Gesetzbuches"), lassen mit den Mitteln der

Jurisprudenz sich nicht entsdieiden und würden daher für den

Juristen nicht existieren, wenn er ausschließlich Jurist wäre." Der

kürzlich gestorbene Windscheid, das jüngste geistige Haupt der

orthodoxen Schule, hat in diesem Sinne die Jurisprudenz ausdrück-
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lieh als „Magd" der Gesetzgebung bezeidmet. „Eine Magd mit

einer Herrsdierkrone", hat er hinzugefügt. Aber die Krone könnte

nur bezeidinen, was die Magd war oder sein sollte; das Zeidien

ihrer wirklidien Stellung ist die Kette.

Die Wissenschaft ist frei. Eine Doktrin, weldie dient, hat aut

den Gehalt der Wissensdiaft verziditet. Der Aussprudi eines Ge-

setzgebers kann für weiteres Denken nur eine sdiwankende und un-

zuverlässige Grundlage sein. Wenn der Gesetzgeber sidi geirrt hat,

ist die sogenannte Wissensdiaft, die ihm folgt, nur eine Erweiterung

und Vertiefung dieses Irrtums. Alle Wissensdiaft, darin hat Kirdi-

mann zweifellos redit, hat das Wirklidie, an sidi Wahre zum

Gegenstand. Wenn der Forsdier riditig beobaditet und geschlossen

hat, so muß audi sein Resultat riditig sein. Der Jurist, der ein Ge-

setz über Folter oder Hexenprozeß, über Sklaverei, Sdiuldknedit-

sdiaft oder despotisdie Gewalt zum Gegenstand seiner Auslegung

genommen hat, muß aber, je getreuer er ist, zu desto unriditigeren

Folgerungen gelangen. Solange die Jurisprudenz nidit den Irrweg

verläßt, nur Auslegung sein zu wollen, solange kann sie nidit wissen-

sdiaftlidi sein.

Der Beweis ist audi praktisch leidit zu führen. Niemand wird

zweifeln, daß ein Gesetz audi sdiledit sein kann, und die römisdien

Juristen — gute Juristen — haben es dann abgesdiwädit oder um-

gangen; nadi weldiem Gesiditspunkt haben sie das Gesetz beurteilt

und ausgelegt?

Savigny hat nidit die Herrsdiaft des römisdien Redites, wie es

zu Justinians Zeit bestand, sondern des heutigen römisdien Redites

verlangt; von weldiem Gesiditspunkt aus wird ein Satz zum heu-

tigen Recht gewiesen?

Die neue Zeit hat eine Reihe sozialer Ersdieinungen hervor-

gebradit, die nodi nidit gesetzlidi geregelt sind und dodi den Riditer

braudien; nadi weldiem Gesiditspunkt wird er entsdieiden?

Die Sdilagworte: Billigkeit, Natur der Sadie, Zwedmaßigkeit,

Reditsanalogie, die man anwendet, weisen alle auf ein freies Denken

hin, weldies von dem Gesetze unabhängig ist und es seinen Grund-

sätzen unterzieht.
• 1 nr^

Mit dem bestehenden Gesetz kann diese freie, wissensdiaftliche

Jurisprudenz nur in doppeltem Verband stehen. Das Gesetz muß,

solange es Gesetz ist, befolgt werden. Das verlangt nidit bloß der
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Wille der Mäditlgen, sondern auA die bewährte Erfahrung, daß eine

sdilechte Ordnung noch immer besser ist als keine. Die Jurisprudenz,

soweit sie an das geltende Redit gebunden ist, muß daher die Aut-

hebung eines von ihr als schledit erkannten Gesetzes verlangen,

inzwischen aber ihre Aufgabe in den Grenzen, welche es ihr steUt,

bestmöglidi zu erreidien suchen. Außerdem ist das geltende Recht

selbst Material der wissensdiaftlidien Forschung. Die verschiedenen

geltenden Redite können gesammelt, verglidien und allgemeinere

Tatsachen des menschlidien Verkehrs aus ihnen erkannt werden.

Aber was man geltendes Recht nennt, ist unter diesem Gesichtspunkt

eine verwidcelte Tatsadienmasse, weldie zerlegt und deren ursadi-

licher Zusammenhang mit den zu ihrer Zeit bestandenen Verhalt-

nissen erforsdit werden muß, bevor sie belehren und zu allgememeren

Schlüssen Anlaß geben kann. Die Gesetze Roms und der germani-

schen Stämme, des alten Roms und der justinianischen Zeit geben

durch ihre einfache Zusammenstellung noch kein wissenschaftliches

Ergebnis; die Begriffe, welche die Rechtsgelehrsamkeit des Mittel-

alters gebildet hat, um verschiedene Institute ohne Prüfung ihrer

wirtschafüichen Bedeutung in eine Gruppe einzuordnen, haben keinen

realen Wert. Nur als Ergebnis einer kausalen Entwidmung, als

Folgen veränderter sozialer Verhältnisse und als Ursadien weiterer

Veränderungen sind die geltenden Gesetze wissenschaftliches Mate-

rial; ihre Eigenschaft, positives Recht zu sein, tritt m den Hinter-

^™
Was vom Gesetze gesagt wurde, gilt in ähnlicher Weise auch

vom Gewohnheitsredit. Die beiden Quellen des geltenden Rechtes

untersdieiden sid, in ihrem Verhältnis zur freien Forschung nur

wenig. Kirdimann teilt einen verbreiteten Irrtum, wenn er das ge-

wohnheitsmäßig entstandene oder von ihm sogenannte natürliche

Recht als Objekt der Reditswissenschaft auffaßt. Es kommt dies von

der vielfadien Bedeutung des Wortes natürliA her, welche schon

mandie Verwirrung angeriditet hat.

Natürlich" steht zunächst dem „übernatürlidi" gegenüber Dieser

Gegensatz ist für den Juristen nicht von Wert. In seiner Sphäre ist

alles natürlidi. Gesetz und Gewohnheit, Gedanke und Tat Ver-

trag und Verbredien sind ebenso natürlidie Tatsachen wie Geburt

und Tod. ...

Dann aber bedeutet das Wort einmal das Ursprüngliche, vom
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Menschen Unabhängige, im Gegensatz zu dem durch Zutun des

Menschen Gewordenen, und man spricht von der Natur, die sich

nicht austreiben läßt, vom Naturzustand, von natürlichen Heil-

quellen, natürlichen Fähigkeiten und Leidensdiaften des Menschen,

von dem natürlidien Redite der Gewalt u. a. Das andere Mal be-

deutet es das Logischcy Vernünftige und dadurdi Selbstverständliche,

und man spricht von den natürlichen Folgen einer Handlung, von

natürlidier Billigkeit, man sagt, daß man mit dem Zwedt natürlidi

auch die Mittel wolle, daß ein Vertrag natürlidi (nihil tam naturale

est) so gelöst wie geschlossen werde, und anderes.

Das Ursprüngliche wird wiederum einmal der wirklichen Kultur

und Bildung, das andere Mal der Hyperkultur und Verbildung

gegenübergestellt. Unter einem natürlichen Menschen stellen wir

uns etwas anderes vor, als unter einem Naturmenschen; natürliche

Erziehung, natürliches Benehmen, natürliche Freundlidikeit haben

mit dem Naturzustande Rousseaus nichts gemein. Für die Römer

war das jus naturale der Gegensatz zum jus civile und bezeichnete

entweder das rein tatsächlidie oder animalische Verhältnis (jus quod

natura animalia docet), oder das jus gentium, oder das vom Zivil-

recht nicht anerkannte, aber doch aus Ordnungs- oder Billigkeits-

rücksichten geschützte Verhältnis. Das Naturrecht des Mittelalters

lehnte an das jus gentium an, betraditete aber die Vernunft als all-

gemeine charakteristische Eigenschaft des Menschen und suchte des-

halb aus Grundsätzen der Vernunft ein allgemeines Recht abzu-

leiten.

Kirdimann versteht unter natürlichem Redit zuerst die Ordnung

der sozialen Verhältnisse, weldie sich ohne Jurisprudenz und, wie

es sidi aus seiner weiteren Darstellung zeigt, auch ohne Gesetz ent-

wickelt, also das Gewohnheitsrecht. Bei der Beurteilung der Gesetze

aber sagt er: „Soweit das Gesetz der wahre Ausdrudt des natür-

lichen Rechtes ist, bleibt der Wissensdiaft nur das Werk des Er-

klärens" (S. 23), und versteht also hier natürlich als riditig oder

sachgemäß. Darin liegt aber ein Irrtum.

Das Gewohnheitsrecht hat gegenüber dem Gesetze widitige Vor-

züge, es hat auch viele Naditeile. Der mäditigste Trieb des Menschen

ist der Eigennutz. Eigennutz vorzugsweise hat die ursprünglichen

sozialen Verhältnisse geschaffen. Eigennutz, Stolz, Trägheit und

Mißtrauen stellen sich allen, auch den notwendigen Neuerungen
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entgegen. Ein Fortsdiritt, der nicht mit augensdieinlidien Vorteilen

verbunden ist, findet in der seßhaften Bevölkerung oft den hart-

nädigsten Widerstand. Die großen Reformen im i8. und im Anfang

des 19. Jahrhunderts in Deutschland waren von erleuditeten Fürsten

getragen. Auch das Gewohnheitsrecht ist ein Herr, und manchmal

ein harter Herr, und die Doktrin, die ihm dienen würde, wäre keine

freie Wissensdiaft. Die Jurisprudenz hat nidit das von Kirdimann

sogenannte natürliche Recht, sondern Gewohnheits- und Junsten-

redit haben gemeinschaftlich die sozialen Beziehungen und Interessen

zum Gegenstand. .

Das Verhältnis zwischen Gewohnheitsredit, Gesetz und Juris-

prudenz mag durch eine Vergleichung anschauUcher gemacht werden

In eine öde Gegend (die Vereinigten Staaten Amerikas und

Polynesien bieten noch heute Beispiele genug) kommen Ansiedler

Sie bauen ihre Hütten und Häuser, jeder wie er es versteht und

wünsdit. Macht einer eine Verbesserung, welche sidi bewahrt, so

ahmen ihm andere nach. Allmählich entsteht in dieser „natürlichen

Weise ein Baustil, und wenn er längere Zeit unverändert bleibt,

so bietet dies Gewähr für eine gewisse Festigkeit und Bewohnbar-

keit der Häuser. Entsteht ein Dorf, werden Gassen notwendig,

wohnen mehrere Familien vereint, oder wird die Festigkeit und

Lichte eines Hauses von der Anlage des Nachbarhauses abhangig,

so entwickelt sidi eine Bauordnung, d. h. man nimmt und verlangt

bei dem Bau Rücksicht auf die anderen. Die Bauordnung wird desto

strenger und greift desto tiefer in Einzelheiten ein, je größer die

Häuser werden, je enger sie aneinanderrücken und in ihrem Zustande,

ihrer Zugänglichkeit und Bequemlichkeit voneinander abhängiger,

Feuer-, Einsturz-, Krankheitsgefahren größer, Straßen, Kanäle, freie

Plätze notwendiger werden.

Die Vergleichung der naturalen und der durch Bauordnung ge-

regelten Bauweise zeigt bei jeder Vorzüge und Sdiäden. Die Bau-

ordnung verkümmert den Einfluß der Individualität, die eigenartige

Schönheit einer scheinbar ungeordneten und durch die ZweAmaßig-

keit des einzelnen Baues doch geregelten Anlage; sie kann auch, so-

weit sie eine bestimmte Bauweise anordnet, objektiv bessere An-

lagen verhindern. Dagegen bietet sie regelmäßig eine größere Sicher-

heit für Ausnützung des Raumes, gesunden, festen und die Nadi-

barn nicht beeinträchtigenden Bau. Naturale und durch Vorschriften
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geregelte Bauweise unterscheiden sich also, — aber nicht gegenüber

der Architektur. Jeder Kundige würde über die Annahme lächeln,

daß die „naturale Bauweise" Gegenstand einer Wissenschaft sei,

deren unmittelbare Beziehung zu ihrem Gegenstand durdi eine Bau-

ordnung gestört werde, so wie es Kirdimann für Jurisprudenz, natür-

liches Recht und Gesetz behauptet.

Die Bauweise ist, weil sie Tätigkeit ist und Zwecken dient, über-

haupt nicht Gegenstand einer Wissensdiaft im engeren Sinn (reinen

Wissenschaft), sondern einer Kunst oder angewandten Wissensdiaft.

Diese Kunst will nicht den „natürlichen", sondern einen zweckmäßigen

und schönen Bau. Die von den Bewohnern ohne Anleitung herge-

stellten Bauten werden von ihr berücksiditigt werden, soweit sie

sidi objektiv als zweckmäßig und sdiön erweisen. In einer Gegend,

wo sich eine gewisse Bauweise eingebürgert hat, mag man auch,

soweit es die Zweckmäßigkeit gestattet, die Neubauten ähnlidi er-

riditen. Aber eine weitere Bedeutung hat die naturale Bauweise nicht.

Soweit sie unzweckmäßig ist, wird sie verlassen, und sobald sich die

Bewohner der Gegend von den Vorzügen der neuen Gebäude über-

zeugt haben, ahmen sie sie auch nadi; ebenso wie die Bauern trotz

ihres bekannten Mißtrauens gegen alles Neue die Masdiinen an-

schaffen, von deren Nützlichkeit sie sidi durch Selbsterfahrung über-

zeugen. Wenn eine genügende Zahl von Baumeistern vorhanden ist,

werden Laien einen größeren Bau selten führen. Dadurdi wird aber

der Sinn des Volkes für schönen Bau nicht gestört, sondern gefördert.

Selbst die Gesdiicklichkeit für Eigenbauten hört nicht auf, und die

kleinen Häusler wissen sich bei Ausbesserungen und Umarbeiten gar

wohl zu behelfen. Ein Gegensatz zwischen Volk und Baumeistern

tritt nicht ein, und selbst der Befehl, bei größeren Bauten einen Bau-

meister zu bestellen, wird nicht als Bedrüdtung empfunden.

Mit der Bauordnung eines einzelnen Landes oder Ortes befaßt

sich die Theorie der Baukunst nicht. Wer aber an einem Ort seine

Kunst ausüben will, muß die dort geltende Bauordnung kennen und

wahren. Die Bauordnung im eigenen Land wird daher auch an jeder

technisdien Anstalt erläutert. Ebenso werden die Bauten großer

Meister und die hervorragenden Baustile erläutert — nicht zu er-

zwungener Nadiahmung, aber als Beispiele, an denen man sidi er-

ziehen und im Zweifel an sie halten mag.

Die wissensdiaftlidie Grundlage der Baukunst ist die Mechanik,
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zu welcher einzelne Teile anderer Wissenschaften hinzutreten, die

sidi auf Objekte, Mittel und Zwed^e des Baues beziehen.

Die Anwendung der Parallele auf Reditsordnung, Reditskunst

(Jurisprudenz) und die ihr zugrunde liegende Wissensdiaft (Juris-

szienz) ist leidit zu ziehen. Wie die Bauweise so hätte audi die volks-

tümlidie, die durdi sanitäre Vorsdiriften angeordnete, und die wis-

sensdiaftlidie Methode, Krankheiten zu verhüten und zu beseitigen,

zur Vergleidiung herangezogen werden können. Aber ein Beweis

durdi Gleidinis ist selbstverständlidi stets mangelhaft, weil zwischen

den verglidienen Gegenständen wesentlidie Untersdiiede bestehen

können. Vergleidiung kann die Erkenntnis nur anbahnen, nidit ge-

Wo' Menschen leben, treten sie zusammen und bildet sidi auf

die versdiiedenste Weise, in Krieg oder Frieden, freundsdiaftlidi

oder zwangsweise, durdi bewußte und nadigeahmte Zwed^tatigkeit

ein Redit, d. h. eine Ordnung ihres Lebens und Verkehrs. Diese

Ordnung hat bei jedem Volk eine gewisse Eigentümlidikeit, weldie

teils aus dem Charakter des Volkes, seiner Umgebung und Besdiaf-

tigung stammt, teils aus unauffälligen Gründen, die man Zufall

nennt. Sie hat, wie man sagen könnte, Erdgerudi, so wie Tradit,

Dialekt, Wohnung, Unterhaltungsweise und anderes.

Diese Eigenart kommt weder dem Redit, nodi auch den Be-

ziehungen der Mensdien allein zu. Bei jedem existenten Objekt der

Forsdiung bleibt ein individueller Rest der Tatsadienreihe zurudt,

der einer positiven Ausgestaltung spottet. Jede Pflanzenart hat ihre

eigentümlidie Bildung der Äste und Zweige, ihre eigentumlidie Ge-

stalt und Anordnung der Blätter und Blüten; und wenn wir auch

überzeugt sind, daß dies alles seine vollständig erklärenden Ursachen

habe so wird die Wissensdiaft kaum jemals dazu gelangen, die ur-

sädilidie Reihe mit Genauigkeit festzustellen. Audi bei Gesteinen

ist an jedem Fledc der Erde eine eigenartige Misdiung und Lagerung

vorhanden, und wer irgendwo Anlagen erriditen will, muß sidi neben

den allgemeinen nodi besondere örtlidie Kenntnisse versdiaffen. D>as

hindert jedodi Forsdiung und Fortsdiritt nidit, hindert nidit die

Auffindung von Gesetzen für die gemeinsamen Eigensdiaften und

Verhältnisse, die trotz der Eigenart anwendbar sind.

Dies gilt audi für das Redit. Nur ein geringer Teil in der ge-

troffenen Ordnung ist eigenartig, der größere steht unter der Herr-
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sdiaft von Zwed^bestrebungen, weldie den Mensdien überhaupt oder

auf einer gewissen Kulturstufe gemeinsam, und weldie so bedeutend

sind, daß 2. B. die Anordnungen der alten Römer nodi vielfadi

die Grundlage unseres Privatredites sind. Der Mensdi will sein Leben

fristen und sein Gesdiledit vermehren; Hunger und Liebe, wie

Sdiiller sang und Marx deduzierte, sind die großen Triebfedern

seines Handelns. Die Erfahrung weist ihn zur Erreidiung dieser

Zwede auf die Gesellsdiaft mit anderen; denn seine Waffe im

Kampf des Lebens ist der Geist, der sidi nur in der Gesellsdiaft

entwidieln kann und selbst, wenn er entwid^elt ist, vereinzelt im

Kampfe gegen die Naturmädite unterliegt. Aber wenn der Mensdi

durdi diese Bedingungen seiner Existenz sozial (gesellsdiaftlidi)

wird, so wird er damit nidit sozialisch (moralisdi, gemeinsinnig).

Das bewußte Zusammenwirken aller für alle ist nur das Ideal der

Entwidilung. In Wirklidikeit betraditet der einzelne mit seltenen

Ausnahmen die gesellsdiaftlidien Einriditungen als Mittel für sein

Eigenwohl. Dieses Wohl (Interesse) bestimmt audi sein Urteil über

das Redit. Was ihm nützt, ist ihm recht. Das Verlangen der einzelnen,

Einriditungen zu treffen, weldie ihnen nützen, hat von Ursprung

an die Reditsbildung geleitet. Die Stärkeren haben stets ausgiebig

für sidi gesorgt, die Sdiwädieren so gut sie konnten. Die ersteren

haben nadi Herrsdiaft gestrebt, die anderen nadi Gleidiheit. Neben

dem Eigeninteresse wirken im Mensdien wohl audi Mitleid und

Unparteilidikeit (Reditssinn), Mißtrauen, Trägheit, Hartnäd^igkeit,

weldi letztere man oft mit Reditssinn verwediselt, und andere Eigen-

sdiaften. Im allgemeinen ruht aber alle positive Reditsbildung auf

Zweckdenken für das Eigeninteresse (Locke).

Es ist für die Beziehung des sogenannten natürlidien, d. h. durdi

die Gewohnheit der Interessenten zustande kommenden Redites zur

Jurisprudenz widitig, zu erkennen, daß es gleidifalls unter diesem

Grundsatz steht und jederzeit stand. Audi das natürlidie Redit

ist nidit gewadisen wie die Blume auf dem Felde, sondern durdi

Zweckdenken für das Eigenwohl entstanden. Audi die ersten Redits-

genossensdiaften und die ersten Reditseinriditungen sollten den Mit-

gliedern nützen, sie hesser stellen, als sie sidi ohne die Genossensdiaft

befunden hätten, wobei die Sdiwadien aber allerdings oft nur die

Wahl zwisdien der ihnen angewiesenen Stellung und dem Tod

hatten. So entstanden im Wege Reditens Sklaverei, Paria- und
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Helotentum. Sie zeigen den harten, vom Gesichtspunkte der Billig-

keit aus sehr unnatürlichen Egoismus, der die erste Reditsbildung,

welche man „natürlidi" nennt, kennzeichnet.

Eine größere Verwicklung der Verhältnisse macht überall Ge-

setze notwendig. Die Untersdiiede zwisdien Gewohnheitsrecht und

Gesetz sind vielfach erörtert worden; sozial widitiger ist der Unter-

sciiied zwischen Volks-, Fürsten- und Aristokratenredit. Die Gesetze

können vom Volk ausgehen, und das Gewohnheitsrecht ist wohl

niemals Fürstenrecht, aber oft aristokratisch; die Zwölftafelgesetze in

Rom waren von den Plebejern als Sdiutz gegen das Gewohnheits-

recht verlangt worden.

Gewohnheits- und Gesetzesredit sind geltendes Redit. Sie be-

ruhen auf Zweckdenken. Ob und wie weit dieses Denken und mit

ihm der Reditssatz, den es sdiafft, richtig ist und den angestrebten

Zwedc erreicht, hängt von der Einsicht und Unbefangenheit des

Autors sowie von mancherlei zufälligen Ereignissen ab. Aber sie

zwingen. Sie gestatten dem einzelnen niciit, die Zweckmäßigkeit der

ihm vorgeschriebenen Handlungsweise zu prüfen und danadi zu

handeln. Er muß gehorchen, auch wenn das Mittel sdileciit ist. Es ge-

sciiieht ihm oftmals hart, zu hart, aber allerdings wird dadurdi allein die

reale Ordnung erhalten, unabhängig von der Willkür der Individuen.

Dem Beteiligten wie dem Gesetzgeber gegenüber ist der Jurist

der Sachverständige für die Ordnung der sozialen Verhältnisse. Auch

sein Denken ist Zwedidenken, das aber nadi einem trefflichen Aus-

drude von Brinz nidit Potestät, sondern Autorität hat, nidit zwingt,

aber, durdi wissensdiaftlidi durchdadite Erfahrung geleitet, vorher-

sieht. Der Jurist soll die nadi dieser Erfahrung objektiv zweckmäßige

Einrichtung der sozialen Verhältnisse treffen. Die Jurisprudenz ist

wegen dieses konkreten Charakters wissensdiaftlidi, aber keine Wis-

sensdiaft. Sie ist eine Kunst, eine Abteilung der sozialen Tedinik,

oder, nadi dem hier gebräudilidieren Ausdrude, der sozialen Politik.

Der Jurist muß können; wissen nadi der Auffassung Sokrates', daß

nidit der zu sdiwimmen wisse, der die Bewegungen der Sdiwimmer

kennt, sondern der sie auszuführen versteht. Ein gelehrter Gesetzes-

kenner ist nodi kein guter Jurist, sondern nur wer auf Grund seiner

Kenntnis die Lebensverhältnisse der Mensdien den Interessen der

Beteiligten und der Gesamtheit gemäß zu gestalten weiß. Der Jurist

muß praktisch sein, er bewährt sidi in der Ausübung.
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Es ist daher ganz verkehrt, wenn die gemeinreditlidie Doktrin

des 19. Jahrhunderts Juristen auszubilden glaubt, indem sie (audi

im Gegensatz zu Savignys Lehre vom heutigen römisdien Redit)

den Hörer mit den Einzelheiten alter Redite erdrüdet, während sie

weder sein Auge für die bestehenden Verhältnisse, zu deren Ord-

nung er dodi beitragen soll, nodi sein Urteil für die konkrete Zwede-

mäßigkeit einer Einriditung sdiärft. Nidit der Unterndit, in wie

vielen Absdiriften eine Eingabe zu überreidien oder wie groß die

für ein Gesdiäft zu leistende Stempelgebühr sei, madit das Prak-

tisdie der Jurisprudenz aus - obwohl ein Arzt audi verstehen muß,

wie man einen Finger verbindet -, sondern die Richtung des

Studiums auf das Leben der Gegenwart, das Bewußtsein, daß aller

juristisdier Unterridit darauf hinzielt, den Jünger zur Ordnung der

sozialen Verhältnisse seiner Mitbürger, insbesondere zur Erkennt-

nis drohender oder bereits vorhandener Störungen und zur Auf-

findung der zu ihrer Verhütung oder Beseitigung dienlidien Mittel

geeignet zu madien. Wer kann dem Landwirt einen Rat für die

Abgrenzung seiner Redite gegen den Nadibar oder für die Verein-

barung mit seinen Miterben geben, dem die Bedingungen landwirt-

sdiaftlidier Tätigkeit gänzlidi unbekannt sind?

Die Erkenntnis der Jurisprudenz als Kunst beweist audi, wie

fehlerhaft der Gegensatz ist, weldier nodi immer zwisdien ihr und

Gesetzgebungskunst angenommen wird. Es ist, als ob man die Bau-

kunst von der Kunst des Ardiitekten lostrennen und auf die Tätig-

keit derjenigen besdiränken wollte, weldie den Bau ausführen. Hier

könnte man die von Jhering in unrediter Art versudite Unter-

sdieidung zwisdien niederer und höherer Jurisprudenz einstellen. Die

Reditsübung im Rahmen eines gegebenen Gesetzes ist die niedere,

weil gebundene und nur im kleinen tätige Jurisprudenz. Die höhere,

freie Jurisprudenz betätigt sidi in der Aufstellung und Durdiführung

originärer Pläne zur Organisierung der Gesellsdiaft und daher prak-

tisdi vorzugsweise in der Gesetzgebung. Weldier Widersprudi liegt

z B darin, die Sdiaffung eines Autorreditsgesetzes von der Juris-

prudenz auszunehmen, weldie dodi das fertiggestellte Gesetz durdi-

zudenken, logisdi zu erweitern und vernünftig zu begrenzen hat.

Und weldier kneditisdie Sinn liegt in der Ansidit, daß die wissen-

sdiaftlidie Theorie nur die Bestimmung habe, gegebenes Herrenwort

'

durdizuführen, dieses Wort selbst aber gehorsam erwarten müsse.
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Aber selbst in der Auffassung der Tätigkeit des Juristen inner-

halb des Gesetzes ist die heutige Reditslehre beschränkt. Sie befaßt

sich aussdiließlich mit der Tätigkeit des urteilenden Richters. Das

Urteil — das ist richtig — muß auf vernünftiger Auslegung der be-

stehenden Normen ruhen. Die ganze heutige Rechtslehre ist grund-

sätzlich nichts anderes als eine Anleitung für die Richter eines be-

stimmten Landes zu gesetzmäßiger Rechtsprechung. Das ist die Be-

deutung des Lehrsatzes, daß sidi die Jurisprudenz nur mit dem

geltenden Recht zu befassen hat. Jurisprudenz heißt hier subjektiv

Richterstand, prädikativ richterUches Denken.

Der hohe Beruf des Richters und die Widitigkeit seiner Aus-

bildung ist nun gewiß außer Streit. Aber wie die Einhaltung der

Bauordnung nur die Grenze der Baufreiheit ist, ebenso ist die Ein-

haltung der gesetzlidhen Vorsdiriften für die Staatsbürger nur die

Grenze der freien Ordnung ihrer Lebensverhältnisse. Der Jurist,

der nicht Richter ist, und audi dieser in Verwaltung der außer-

streitigen Gerichtsbarkeit, soll aber bei der freien Ordnung selbst

als Sachverständiger wirken. Er soll die Formen neuer Lebensver-

hältnisse sdiaffen. Er soll deren Entwicklungsfähigkeit prüfen, die

Ursachen von Störungen erkennen und Anstalten treffen, um sie zu

vermeiden oder unschädlidi zu madien. Er soll, wenn Störungen

eingetreten sind, sie beseitigen, ohne das Verhältnis selbst, wenn es

nodi lebenskräftig ist, zu zerstören. Darin besteht die Kunst des

Anwalts (Advokat, Notar, Kurator, Oberkurator), die kautelarische

und kontentiose Jurisprudenz. Sie hat in dem unparteiisdien Riditer-

spruch ihre Stütze, aber ihre wichtigste, ihre lebendige und volkstüm-

liche Tätigkeit hat den Zweck, den Richter unnötig zu machen.

Auch die niedere Jurisprudenz ist also nicht bloße Auslegungs-

kunst. Die Kenntnis dts Gesetzes ist ihr notwendig, aber nur damit

sie nicht durch Widerstreit mit demselben ihre Zwede verfehle.

Sie ist die Kunst, das soziale Leben der Mensdien innerhalb der

Gesetze zweckmäßig, dem Frieden und Wohlstand förderlich zu ge-

stalten. Außer Kenntnis des Gesetzes verlangt sie Kenntnis der kon-

kreten Lebensverhältnisse und ihrer Störungen, Kenntnis, Übung

und Scharfsinn, um die allgemeinen und besonderen Mittel zu ihrer

richdgen Gestaltung anzuwenden, Störungen zu verhüten und zu

beseitigen. Je weiter das Gesetz in das Innere der Lebensverhältnisse

eindringt, desto mehr ist wohl der Jurist an dasselbe gebunden. Aber
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nur in einem Kasernenstaat wäre reditlidi zulässige und gesetzlidi

vorgesdiriebene Lebensweise identisdi. Die heutige Doktrm, weldie

die Jurisprudenz nur auf die Auslegung des Gesetzes besdirankt,

enthält daher nur einen Teil der niederen Jurisprudenz. Sie bietet

nur dem Richter seinen Stoff und dies in nüditerner, kirditurm-

politischer Art; sie bietet dem Anwalt zu wenig, dem Gesetzgeber

fast nichts. Ist es zu wundern, daß freie Geister sidi von ihr ab-

wenden?

Die Doktrin dieses Charakters rührt aber erst aus dem Mittel-

alter her. Die römischen Juristen waren keine bloßen Gesetzes-

ausleger. Sie sdiufen im prätorischen Edikt ein ewig lebendiges,

anpassungsfähiges Gesetz. Sie Ueßen sidi audi als Respondenten

durch Billigkeit, Nützlidikeit und Natur der Sadie leiten, und wenn

das alte Gesetz dem Leben zu sdiroff entgegentrat, sdieuten sie

selbst nidit, ihm Zwang anzutun. Die Art, wie sie Streitfragen mit

Rüdtsidit auf die Gesetze ihres Landes entschieden, ist mustergültig

für alle Zeit. Sdion die Juristen der byzantinisdien Epodie waren

aber nur mehr Beamte. Die Juristen des Mittelalters entbehrten

vollends der produktiven Kraft, weldie die römisdien Klassiker aus

dem steten Verband mit dem Volke gesdiöpft hatten. Das gemeine

Redit war nidit Volksredit. Die Jurisprudenz arbeitete vom grünen

Tisch und wurde dadurdi zu toter Logik. Die theologisdie Lehre

vom Gehorsam wirkte dann mit, um das Auslegungsprinzip aus-

zugestalten: Erklärung des Herrenwortes, ohne an ihm zu deuten.

Die Gegenbewegung begann mit der Reformation. Man fing an,

selbst zu denken und damit audi zu begreifen, daß das römisdie

Redit nidit unbedingt, für alle Länder und Zeiten, ratio scripta sei.

Die Form, in weldier der Gegensatz auftrat, war das Naturrecht,

Die hervorragendsten Juristen wandten sich ihm zu. Das Naturredit

war der Sitte der Zeit gemäß logisdi-abstrakt; wo es indessen zu

sdiaffen galt, zeigten sidi seine Anhänger (Kreittmayr, Suarez,

Martini) als kräftige und konkrete Denker, während die Romanistik

unfruditbar blieb und immer kleinlidier wurde. Am Ende des

vorigen Jahrhunderts ward es audi im Redit liditer. Audi die histo-

risdi-nationale Theorie war durdi einen Naturredider, Hugo, be-

gründet worden, der sidi für die Fehler der bestehenden Redits-

ordnung freien Blid^ bewahrt hatte und die Gewohnheit nur als Ent-

sdiuldigung, nidit als Sankrion gelten ließ. Nodi Savigny und Pudita
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lenkten den Blick auf das Leben der Gegenwart. Aber sie waren
durch ihre Neigung zum römischen Recht, weldies sie mit Gewalt
als deutsches Volksrecht zu deuten suditen, nicht frei, der Anschluß
an die Vergangenheit diente dem Geist der Reaktion und die histo-

risdie Schule wirkte demgemäß. Zur gleichen Zeit mit ihr entstand

aber die vergleichende Reditswissenschaft, vorzüglich durch Montes-
quieu geweckt; im Strafredit wirkte der Humanitätsgedanke klärend,

während das Staatsrecht durch die Lehre vom Gesellschaftsvertrag

revolutioniert wurde. Im 19. Jahrhundert verlangte dann der
moderne Verkehr eine Regelung, wofür alles alte Recht versagte.

Wechsel- und Handelsrecht brachten in die Theorie des gemeinen
Rechtes den Zwiespalt, und ihnen sowie dem freieren Geist, der
seit der konstitutionellen Regierungsweise durdi die Mitwirkung
des Volkes an der Gesetzgebung geweckt wird, ist es zu danken,
daß derzeit langsam, wenn auch immer noch an dem Grundgedanken
der Auslegung festhaltend, der neuestens in dem ersten Entwurf
des deutschen Zivilgesetzbuches einen klassisdien Ausdruck gefunden
hat, auch die gemeinreditlidie Theorie sich dem starren Dienst des
positiven Gesetzes entwindet. Dankwardt war durch seinen öko-
nomisch-psychologischen Grundgedanken der tiefste, Jhering durch
seine Zwecktheorie, welche im Strafrecht durch die internationale

kriminalistische Vereinigung vertreten wird, der kräftigste Vor-
kämpfer. Der Zweckgedanke ist alt; insbesondere haben ihn die
englisdien Philosophen Locke, Hume, Bentham vertreten. Nur die
bisherige Lehre, daß der Jurist über das Gesetz nicht nachzudenken,
sondern es anzunehmen und zu befolgen habe, macht es begreiflich,

daß die Lehre Jherings als ein Neues, Unbekanntes bewundert und
angefeindet wurde.

Die Jurisprudenz als Kunst ist das unmittelbare Objekt der
Theorie. Die Hochschule hat die Aufgabe, sadiverständige Männer
heranzubilden, welche — frei oder im Rahmen des geltenden
Rechtes — die sozialen Verhältnisse ihrer Mitbürger in gute Ord-
nung bringen und so erhalten: Gesetzgeber, Richter, Anwälte.

Die Kunsttheorie für Straf- und Verwaltungsrecht ist durch alte

Gesetze nidit beeinflußt, aber nodi zu abstrakt und zu wenig auf
das Studium der Lebensgebiete, deren Ordnung sie lehren soll,

bedacht. Das Strafrecht insbesondere muß auf Psydiologie ruhen
(Dankwardt). Das Ausmaß der Strafe ist kein Redienexempel; die
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Strafe verfolgt Zwecke und muß nach Art und Größe geeignet sein,

diesen Zwecken zu dienen.
. , ,
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Die Kunsttheorie für das Privatrecht wird derzeit, vermengt

mit Erläuterungen über altrömisdies Redit, in den Digesten-

Vorlesungen gelehrt. Das gemeine Redit hat zwei E^gensd^aften

durdi weldie es eine freiere theoretisdie Forschung einlaßt. Es ist

kein geltendes Redit mehr und dadurdi entfällt das Bedürfnis nadi

einheitlicher Praxis, die Rücksiciit auf den Richter, weldier dem

gelehrten Redit gemäß zu urteilen hat. Es ist ferner reich an dunkeln

und einander widersprechenden Stellen, dann m Entsdieidungen ein-

zelner Fälle, deren Inhalt sidi erweitern oder einengen laik. Es gibt

daher der Deutung einen breiten Spielraum, und entgegengesetzt^

Anschauungen können sich gleichmäßig auf Quellen stützen. Aud.

ist von Savigny das Stichwort des „heutigen" römischen Rechtes

ausgegeben worden, wodurch jedem Forscher die Möglidikeit ge-

boten ist, einen Satz aus den Quellen als derzeit veraltet zu er-

klären und eine entsprechendere Bestimmung dafür einzusetzen. Aut

diese Art ist z. B. die unmittelbare Stellvertretung in das System

aufgenommen worden.

Durch Ausbildung dieser freien Forschungstheorie konnte die

Digestenlehre sicii zur allgemeinen Privatreditstheorie erheben, wenn

sie nidit durdi das Vorurteil gedrückt wäre, daß die Juris-

prudenz ihrer Natur nach Auslegungswissenschaft sei, sich daher

stets auf ein positives Recht beziehen müsse, welches hier das

römisdie ist. Institute germanischen oder modernen Ursprunges

werden daher von den Digestenvorlesungen unbedingt ausgesciueden;

wesentlich geänderte Anschauungen über Reditsmaterien, z B. über

Ehe- und Familienredit, getraut man sicii nicht zu behandeln; von

Gesellsdiaften mit verschiedenem Redit nadi innen und außen, wie

dies z B. das Handelsredit normiert, glaubt man, weil sie nidit

gemeinrechtlidi seien, nicht sprechen zu dürfen usw. So hat man

sich selbst an eine Kette gelegt und höhnt den als Naturreciitler,

der die Kette Kette nennt. Wollte jemand für die Theorie der Bau-

kunst vorsdireiben, sie müsse in so viele voneinander vollständig

getrennte Fädier zerfallen, als es Baustile gibt, so würde niemand

zögern, dies als eine Schrulle zu bezeichnen.

Das hier gezeidinete Verhältnis der freien i^''''P'f'''^J'''

Digestentheorie genügt, um den Vorwurf der Unwissensdaaftlichkeit
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abzuwehren, den die Verteidiger des Alten gegen sie erheben.
Praktisch-wissenschaftlich ist nicht eine Theorie, welche die altherge-
brachten, sondern welche die zweckmäßigen Mittel lehrt. So wenig
das Alter die Talgkerze über das Gaslidit, den Dreschflegel über die
Dreschmaschine erhebt, so wenig vermag es die Güte von Redits-
instituten zu entscheiden.

Audi schon eine Reihe von Lehren in den heutigen Digesten-
vorlesungen ist nicht durch Auslegung der Quellen entstanden. Die
Lehre Savignys von der zeitlichen und örtlidien Geltung des Redites,
Puchtas vom Gewohnheitsredit, Jherings vom negativen Interesse,
die Lehren vom Vertrag zugunsten Dritter, von der höheren Gewalt
und andere — wenn die Autoren auch regelmäßig bemüht waren,
Quellenbelege zu finden — sind Werke freien Nachdenkens, das
sidi seiner Ketzerei nur nicht bewußt ist oder sie nidit gestehen mag.
Bis vor kürzester Zeit war man einverstanden, daß die Quellen die
reine Culpatheorie für Sdiadenersatz enthalten und verurteilte jede
Abweichung von ihrer strengen Konsequenz; heute findet man schon
die Lehre von der custodia (Baron) und vom Handeln auf eigene
Gefahr (Unger) als quellengemäß. Ein kühner Mann wird auch
die Grundlage unserer Arbeiterfürsorge in den Digesten zu finden
wissen. Das Suchen nach Quellenbelegen ist hier überall nur ein
Zugeständnis an die herrschende Theorie, die Lehren selbst stammen
nidit aus ihnen und entspredien ihnen oft nicht. Unwissenschaftlich
sind sie darum gewiß nicht. Der Befehl, der im geltenden Gesetz
enthalten ist und keine Kritik zuläßt, kann die Wissensdiaftlidikeit
nur töten, nicht begründen.

Man hat die freie Jurisprudenz auch als Naturrecht denunziert.
Aber das Naturrecht, welches trotz seiner Fehler höher steht als

seine Spötter, war der Richtung seiner Zeit gemäß abstrakt und
glaubte reines Recht entwickeln zu können, wie man reine Mathe-
matik und Physik betrieb. Das war sein Fehler. Die Jurisprudenz
als soziale Technik hat die Pflichten der Technik. Die Grundsätze,
nadi weldien sie konstruiert, müssen aus dem Leben entstammen.
Sie muß die bestehenden Verhältnisse erkennen und würdigen. Sie
ist frei, aber konkret, nüchtern und berechnend.

Praktisdi beginnt die Kunstlehre heute in den seminaristisdien
Übungen. Doch sind diese nodi zu abstrakt. Die Fälle, welche be-
arbeitet werden, sollen Typen der Fälle sein, welche den Jünger
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dereinst beschäfiigen. Statt dessen erinnern sie oft an die scharf-

sinnigen und doch wertlosen Streitigkeiten der Scholastiker. Sie sind

nodi zu sehr im Dienste der Sdiule; es fehlt ihnen der prakti^die

Zug- es fehlt zu ihrer Auslese die Erkenntnis, daß die Hodisdiule

für das Leben vorzubereiten habe (vgl. Ofner, Beiträge zur exakten

Rechtswissenschaft, S. 24 ff .).

Die Erkenntnis der Jurisprudenz als eines lebendigen Wissens

wirkt befreiend. Solange die Jurisprudenz nidits als Gesetzkunde

und antiquarische Grübelei ist, muß sie den jugendlichen offenen,

strebenden Geist abschredien. Die Erkenntnis ihrer wirklidien Auf-

gabe zeigt, daß der Jurist nicht durch Bestimmung Formalist und

Pedant ist, daß seine Kunst ihn vielmehr mitten ins Leben stellt,

daß sie ihm Kenntnis von Mensdien und Verhältnissen als Grund-

lagen seiner Wirksamkeit zeigt, von ihm konkretes und modernes

Denken verlangt, welches an Beispielen früherer Zeit reifen soll, in

ihnen aber nidit sein Ziel und in ihrem Studium nicht seine Lebens-

aufgabe erblidten darf. Mehr als Jhering vertritt darum Dankwardt

unter den deutschen Juristen die neue Denkart, indem er Psydiologie

und Ökonomie als Grundlagen der Jurisprudenz lehrt. Denn das

Redit ist Recht der Mensdien und ruht deshalb auf Mensdien-

kenntnis. Sein Zwedt ist Ordnung und der des Privatredites zu-

nädist Ordnung der Wirtsdiaft; wie will man aber ordnen, was

man nidit versteht? Die juristisdie Theorie lehrt derzeit, ein soziales

Verhältnis in der Art zu regeln, wie dies seit alter Zeit gewesen

sei. Die wissensdiaftliche Untersudiung muß oft zu entgegengesetztem

Sdilusse kommen. Die Ordnung entspradi den damaligen Ver-

hältnissen und Zwedken; haben sidi Verhältnisse und Zwedte ge-

ändert, so muß audi das Redit ein anderes werden. Ruht unsere

Wirtschaft nidit mehr auf Sklaverei, sondern auf Eigenarbeit der

Bürger, so muß audi das Redit auf Arbeit gestellt werden.

Die freie Jurisprudenz, weldie unbefangen und sadigemäß die

Bedingungen für eine gute, zwed^mäßige, Frieden und Wohlstand

des Volkes fördernde Ordnung der Lebensverhältnisse untersudit,

kann allein audi die großen sozialen Fragen der Zeit lösen. Ist

Redit die Ordnung der Gesellsdiaft, so sind alle sozialen Fragen

Reditsfragen. Wer anders als der Jurist ist z. B. berufen, die Be-

dingungen für ein gedeihlidies Verhältnis zwisdien Unternehmer

und Arbeiter, die Ursadien der Streitigkeiten zwisdien ihnen und
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die Mittel zu deren Verhütung zu untersuchen? Wenn man sana-

torisdie Maßregeln trifft, rät der Arzt, bei technisdien der Ingenieur;

wenn es aber zur Verfassung eines Zivilrechtes kommt, sagt der

Jurist (Holder) — wohlgemerkt, nicht in abstracto, sondern an-

gesidits eines vorgelegten Gesetzentwurfes -: „Die Frage nach dem

besten Inhalte von Privatreditsnormen sei keine juristische und

würde für den Juristen nidit existieren." Für den Juristen heutiger

Doktrin ist das leider riditig, denn er kennt nur geltende Gesetze

und diese nicht als ZweAmaßregeln, sondern als etwas, was gilt

und Gehorsam verfangt. Aber die freie Jurisprudenz kann gewiß

kein edleres Objekt haben, als die Neugestaltung des Redites tur

die neue, der alten Ordnung vielfach entwachsene Gesellsdiaft.

Die Kunsttheorie ist von einer allgemeinen Wissensdiaft im

Sinne der Naturlehre nidit unbedingt abhängig. Die römischen

Juristen waren große Rechtskünstler, ohne daß eine theoretische

Gesellschaftswissenschaft bestanden hätte, so wie die griediischen

Ardiitekten große Künstler waren, ohne theoretische Mechanik zu

kennen. Aber ist die Wissensdiaft entstanden, so greifen beide in-

einander wie Medianik und Baukunst. Die Jurisprudenz lehrt

Zwecktätigkeit. Die Zwedce, die sie anstrebt, die Mittel, die sie an-

wendet, die Verhältnisse, die sie ordnet, die Einrichtungen, die sie

trifft, sind für den wissenschaftlidien Forscher Tatsachen, die er

aufzulösen und in elementare Gesetze zu fassen bestrebt sein muß.

Die juristische Forsdiung sudit wie alle Wissenschaft nur die

Wahrheit. Der Zweck ist für sie eine gewollte Wirkung, das Mittel

eine Ursache, weldie wegen ihrer Wirkung gesetzt wird. Sie sieht

bei den geltenden Einriditungen - gesetzlichen oder gewohnheits-

reditlichen — von ihrem besonderen Charakter, von der Heiligkeit,

mit der man sie praktisdi umgibt, ab und faßt sie lediglidi als

sociale Erscheinungen, als Glieder inmitten einer ununterbrodienen

Kette sozialer Ursachen und Wirkungen auf. Die allgemeinen Ge-

setze (Sozialgesetze), von denen diese Ersdieinungen beherrscht

werden, sind nidit gut oder sdiledit, nidit lobens- oder tadelnswert,

sondern wie alle Naturgesetze einfädle allgemeine tatsächliche Be-

ziehungen. Sie untersdieiden sidi audi - was vielfadi verkannt

wird - von praktisdien Grundsätzen, d. h. leitenden Gedanken

für eine ausgedehnte Zwedctätigkeit. Ein Zivilprozeß mag z. B.

auf dem Grundsatz der Mündlidikeit beruhen, d. h. das Gesetz wiU
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überall wo nidit besondere Gründe eine Ausnahme verlangen,

mündli'dies Verfahren; für den Forsdier ist das mündlidie Verfahren

eine Anzahl tatsädilidier Vorgänge, deren Ursadien und Wirkungen

er untersucht. ,.

Der Reditsforsdier sudit Gruppenformeln, durdi weldie er die

sozialen Vorgänge umfassen und verstehen will; der Jurist sucht

Normen für das Leben bestimmter Menschen, Mittel, um in be-

stimmtem Land und bestimmter Zeit zufriedenstellende Ordnung

zu sdiaffen. Ihr Denken ist also versdiieden, aber es greift doch

innig ineinander und trifft audi in einzelnen Personen zusammen

so wie in der Physik Theorie und Tedinik in großen Geistern sich

einigen - in unserer Zeit öfters als je. Die Resultate des Forsdiers

geben dem Juristen die Handhabe, um die Zwedcmaßigkeit der

Mittel, die er anwenden will, zu prüfen; die Resultate des Juristen

geben dem Forsdier sein Material.

Die Reditswissenschaft ist ein Teil der Sozialwissensdiaft deren

diarakteristisches Merkzeidien, das sie von der Naiurlehre sondert, in

der psychologischen Grundlage aller ihrer Untersudiungen gelegen

ict. Alle Gesetze, weldie sie findet, sind Gesetze des mensdihchen

Denkens oder ruhen auf soldien. Das Denken ist wissenschaftlich

noch wenig erforsdit. Die Lehren von der Göttlidikeit der Seele

und von der Freiheit des Willens, die nodi die jüngste Zeit be-

herrsdien. haben Gesetze des Denkens verfemt. Die Sozialwissen-

sdiaft ist deshalb nodi sehr jung. Die Tatsadienreihen, welche sie

bisher entded^t hat, sind gering. Sie enthält kaum mehr als den

Keim, Wissenschaft zu werden. Aber sie ist die scientia rerum

humanarum ac divinarum, weldie die Römer (wohl nur als konkretes

Wissen) vom Juristen verlangten.

Ein Teil der Sozialwissensdiaft — man könnte ihn die soziale

Mechanik oder Energetik nennen - hat die Gesetze der mensdilidien

Hundlungen zum Gegenstand und kann wie die Mechanik in zwei

Unterabteilungen zerlegt werden: in die soziale Dynamik, welche

die Gesetze der Tätigkeit erforsdit und Grundlage der Verwaltungs-

kunst ist (Politic, Politik als Wissensdiaft), und in d'.e soziale Statik,

weldie die Gesetze des Friedens, d. h. jener Gegenhandlungen unter-

sudit, durdi die friedenstörende Handlungen verhütet oder im Erfolg

beseitigt werden (Jurisszienz, Reditswissenschaft i. e. S.). Die Ana-

logie mit der Medianik reidit so weit, daß audi zwisdien den beiden

7 Ofner, Schriften
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Unterabteilungen der Energetik kein grundsätzlicher UntersAied

besteht, und der methodisdie, den man noch macht, mit wamsen-

der Erkenntnis verschwinden wird.

Die Jurisszienz untersuAt nadi Art und Größe d.e Handlungen

(Entgelt, Ersatz, Strafe, Lohn, Preis, Zahlung u. a.). welche geeigne

sind andere Handlungen (oder Strebungen) die in irgendeinei

Weise den sozialen Frieden gestört haben oder stören wurden zu

paralysieren, ist die störende Handlung und der vor ihr bestandene

wiederherzustellende Zustand bekannt, so ist die Gegenhandlung

Vergeltung, Sühne; soll ein noch nidn bekannter Zustand hergestel

werden, der zwei Handlungen oder Strebungen gegenüber Frieden

sdiafft, so spricht man von Ausgleichung. Zu den Einrichtungen,

deren man L bedient, um wirtschaftlich den Frieden zu erhalten

oder wieder zu schaffen, gehören insbesondere Eigentum und Oi-Zi-

oation. Das erstere verlangt Gleichwert zwischen dem Genomnienen

und Gegebenen, den Inhalt des Tausches (quantum-tantum); die

Obligation verlangt Gleichwert zwischen dem VersproAenen und

Gezahlten. Das ist aber bloß ihr logisches Gesetz, ihre Konsequenz.

Wenn der Grondsatz des Eigentums oder der Obligation konse-

quent angewendet wird, muß dieser Gleidiwert bestehen. Ob er

aber bei Regelung eines Verhältnisses anzuwenden sei, ob in seiner

ganzen logischen Strenge, ob und inwiefern seine Folgen durdi an-

dere Grundsätze zu beseitigen seien, das ist eine Frage, weldie die

Rechtskunst zu beantworten hat, eine Frage der Rechtsvernunft oder

Gereditigkeit. Hier ist der Punkt, wo die Aufgabe der Jurtsprudenz

besonders hervortritt. Reditslogik und Gerechtigkeit sind n.At das-

selbe. Die Reditslogik kümmert sidi nicht um die .B^A^ff^nheit

der Folge. Sind die Prämissen vorhanden, so zieht sie den Schlu' •

Die Rechtsvernunft dagegen denkt praktisA, ansdiauliA, ^'elbewuß .

Der Logik schwebt die Formel vor, der Vernunft die Maßregel

Die Gründe, aus denen die ReAtsvernunft handelt, lassen sich wohl

:iliAfalls unter Sozialgesetze bringen. Aber diese Gesetze können

"anderen Gebieten als dem Redit angehören können auA noA

fehlen und das Leben wartet niAt. Die ReAtsvernunft muß dahei

stets die WahrsAeinliAkeitssAlüsse der konkreten Erfahrung zu

Hilfe nehmen, an ihrer Hand die ZweAmäßigkeit der Folge für

die GesellsAaft untersuAen und sie danaA zulassen oder aus-

sAließen. Das ist denn auA die Bedeutung des summum jus summa
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injuria. Die letzte Folge eines im großen und ganzen richtigen,

d. h. gemeinnützigen Rechtssatzes kann unrichtig sein. Nicht Kon-

sequenz, sondern die nach Gründen des Gemeinnutzens mit kon-

kretem Blick für die einzelne Folge urteilende Rechtsvernunfi ist

Gerechtigkeit. Bei einem geltenden Gesetz kann die Rechtsvernunft

allerdings verlangen, daß um der Unparteilichkeit des Richters

willen dessen Ermessen eingeengt und ihm die logische Anwendung

des Gesetzes nach den bekannten Auslegungsregeln aufgetragen

werde. Die Frage, ob Logik des Gesetzes oder Ermessen vorzuziehen

sei, ist gerade in unserer Zeit sehr bestritten. Aber man muß fest-

halten: audi ihre Beantwortung ist nicht Sache der Logik, sondern

der Vernunft, und auch bei ihr kann summum jus summa injuria

sein.

Der Unterschied zwischen Rechtslogik und Rechtsvernunft mag

kurz an dem vorzüglichsten Institute unseres heutigen Vermögens-

redites gezeigt werden — an dem Eigentum.

Das Eigentum ist der Schutz des wirtschaftlichen Eigeninter-

esses, es sanktioniert und erzeugt dessen Vorzüge und Schäden.

Es macht den Menschen für die Zukunft bedacht, läßt ihn um

späterer Vorteile willen Entbehrungen auf sidi nehmen, läßt ihn

Unternehmungen ausführen, die erst in späterer Zeit lohnen, macht

ihn sparsam und eifrig, und indem er für sich sorgt, vermehrt er

auch den Gesamtreichtum. Es macht den Menschen auch durch Be-

sitz selbständig und erzeugt die Tugenden, die mit Selbstgefühl

verbunden sind. Anderseits ist das Eigentum überall gefährlich,

wo das Interesse des gegenwärtigen Besitzers mit den Gesamtinter-

essen der Gegenwart oder Zukunft in Widerspruch tritt; daher schon

derzeit z. B. an Wasser und Wald kein oder doch nur sehr be-

schränktes Eigentum gestattet, für äußerste Fälle der Kollision die

Enteignung vorbehalten wird u. a. m. Es macht ferner den Besitz-

losen zum Hungersklaven. Wo die Konsequenz des Eigentums

herrsdit, steht neben Reichtum, der sich durch die Fruchtbarkeit

des im Eigentum befindlichen Objekts von selbst vermehrt,

drüdende, hoffnungslose Armut. Daher die besondere Sdiädlichkeit

des großen und des gebundenen Eigentums, weil hier die Vorzüge

des egoistischen Wirkens verschwinden und die Schäden in er-

höhtem Maß hervortreten. Mit der Frage des Großeigentums fällt

auch praktisch die moderne Frage des Kapitaleigentums zusammen;
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nicht das Eigentum an einem einzelnen Werkzeug oder GrundstuA

Utdas Objekt des Angriffs, sondern jenes E.gentum welches durch

d n Zoll, ien der Arbeiter für den GebrauA entr.Aten muß den

Nichtarbeiter bereichert. Der Kampf der Soz.ahsten gegen das Ka

oital ist Kampf gegen Einkommen durch fremde Arbeit.

D Ju isprudenz hat nun Vorteile und Schäden des Eigentums

.u prüfen. S^ darf sich nicht durch sein Alter absd.red.en assen

das älteste und hiedurdi heiligste Institut wäre sonst d>e Sk avereu

Sie darf aber auch niAt soziale Poesie treiben. Sie hat nüchtern zu

untersudien, ob nach den Ergebnissen der Erfahrung der Grund

satz des Eigentums durch einen anderen abgelost werden könne,

wScher sein' Nachteile vermeidet, ohne die Vorteile aufzugeben

oder größere Nachteile herbeizuführen; oder ob der G-^^^^satz selb

^u erhalten sei und in welAer Weise er dann eingeschränkt oder

anderen Grundsätzen unterordnet werden könne, um arbeitsloses Ein-

kommen zu verhüten, oder um äußerste Not des f'«1°^ -/'^
^

seitigen. Sie darf Einrichtungen nicht erhalten wollen, bloß weil s^e

best hen, und darf Vorschläge ohne Versuch und Vorbi d "icht ein-

führen, bloß weil sie gefallen. Sie ist mssenschafihche soziale

^"Itlich wie die Konsequenz des Eigentums k«™
/"f Jj^

^^

Vertrazszwangs schädlich sein. Der Vertragszwang schafft und er

St de'n Kredit; die Kette, welche die Arbeitsteilung in der heutigen

Produktion um die Teilunternehmer schließt, wäre ohne ihn un

SS Aber er ist auch hart. Die Übereilung emes Momentes

kann das Leben zerstören, weshalb auch z. B. heutzutage Ehe-

uval Imm.r Schenkung Bürgschaft und andere Freigebig-

[^:^\rrFor^:^^ltä.n irden, welche die ernste über-

tgung ichern. Die Schuldenlast mit bestimmten
ff

l-S«--"!"

kann ein Unternehmen vernichten, das sonst lebensfähig wäre.

NaLtlich bei Grundeigentum, wenn Zinsen- und Kap- -H-ge"

nach dem durchsdinittlichen Ertrage beregnet werden, können

eTntge M.ßjahre eine Krise erzeugen. Auch das f«^'f,

J"^-«/;^

kann verbieten, daß ein Vertrag eingehalten werde, wejalb gew|^

Arten von Verträgen als unzulässig oder unverbindlid. erklart

"' Vo"n besonderer Bedeutung für die Entwicklung der gesellschaft-

lichen Zustände - eine Verewigung des einmal erworbenen Eigen-

1

I

tums - ist ein drittes Institut: das Erbrecht. Es hat sich aus dem

alten Familieneigentum entwidelt und ist heute zum Teil Sdienkung

(testamentarisdies Erbrecht), zum Teil Alimentation (PfliAtteils-

recht) Rechtsvernunft hat an der Hand seiner erfahrungsmaßigen

Folgen zu entscheiden, ob und in welchem Maß es beizubehalten

oder abzuändern ist.

So wie die zivilreditlichen Anordnungen über Erfüllung oder

Ersatz, so sind auch die StrafVerfügungen Zweckmaßregeln. Der

Grundsaz der Vergeltung trifft für sie nidit zu und wird heute

allgemein verlassen. Wenn jemand einem anderen ein Auge aus-

geschlagen hat, so wäre es Vergeltung, wenn er gezwungen werden

könnte, ihm das Auge wiedereinzusetzen; dann wäre der alte Zu-

stand wiederhergestellt. Wenn man ihm aber ein Auge ausschlagt,

so erreidit man nur, daß anstatt eines nunmehr zwei Augen fehlen.

Was die Strafe zu leisten hat, kann daher nur Verhütung ähnlicher

Handlungen in Zukunft sein, psychischer DruA zur Herstellurig

eines Charakterminimums im Volk, welches ausreicht, um schuld-

hafte Friedensstörungen höheren Grades hintanzuhalten. Rechtsver-

nunft hat die tauglidien Maßregeln hiefür zu wählen und zu be-

grenzen. ,

Das gleiche Verhältnis wie zwischen Rechtswissenschaft und

Rechtskunst gilt auch für Politie (Verwaltungswissenschaft) und Ver-

waltungskunst. Rechtswissensdiaft und Politie sind selbst eng v«-

schwistert. Politie ist die Wissensdiaft von den Gesetzen mensdi-

licher Tätigkeit. Störende und vergeltende Tat, welche von der

Rechtswissenschaft verglichen werden, sind aber beide Taten; die

Gesetze der Tätigkeit sind also auf sie anwendbar; man kann sagen,

Rechtstätigkeit sei Tätigkeit unter dem Einfluß gewisser Grund-

sätze und Einrichtungen. Auch setzt die Friedensstörung einen

FriedensJWW voraus, dessen Inhalt also nidit durdi das Recht be-

stimmt wird, sondern selbst alles Reciit bestimmt. Das ReAt als

Wissenschaft erscheint so nur als Glied der Politie und die ReAts-

forsAung nur als eine hervorragende Abteilung der politisAen

ForsAung. AuA praktisA besteht zwisAen ReAt und Verwaltung

ein gleiAes Verhältnis. Die ReAtspflege ist nur ein Teil der Ver-

waltung, der durA seine WiAtigkeit und durA die Massenhaft.g-

keit seines Materials hervorragt, aber doA niAt wesentliA von

anderen Verwaltungszweigen versAieden ist. Die Einfuhrung der
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Verwaltungsgeriditsbarkeit, in welcher das Riditertum sich klar als

Kontrolle der Verwaltung erweist, hat zur Erkenntnis dieser Gleidi-

artigkeit beigetragen; der Anwaltszwang, der z. B. in Österreich

für Verwaltungsgerichtshof und Reichsgericht gih, beweist, daß man

auch die von ihnen beurteilte Tätigkeit als Jurisprudenz auffaßt.

Die St^atswissenschafi forscht nach den Gesetzen des menschlichen

Wirkens, der es bestimmenden Neigungen und Triebe; Sache der

St3i^tskunst ist es, jenen Neigungen das Übergewicht zu schaffen,

weldie dem Interesse aller günstig sind, jene Wege zu bahnen, auf

welchen das Wohl aller durch Tätigkeit der einzelnen am sidiersten

und dauerndsten erreicht wird. —
Die Angriffe Kirchmanns und Gleidigesinnter sind nunmehr

leidit in ihrer Grundlage zu erkennen. Sie sind gegen die derzeitige

Auffassung und Lehre der Jurisprudenz gerechtfertigt, aber nicht

gegen diese selbst.

Die Jurisprudenz ist Technik. Sie sucht nicht das Wahre, sondern

das der Gesellschaft Nützliche. Die Rechtseinrichtungen: Ehe, Eigen-

tum, Obligation, Erbrecht u. a. sind soziale Maschinen. Die Re-

formen des Rechtes entsprechen den Verbesserungen physikalischer

Maschinen und ihrer Anwendung, welche gleichfalls nie stillstehen;

die Einzelheiten und Formen der juristischen Institute entsprechen

den Teilen und Teilchen, aus denen sich jede Maschine zusammen-

setzt und auf deren zuverlässiger Arbeit ihr Erfolg beruht. Deshalb

ist es unrecht, wenn Kirdimann die Kommentare zu einem un-

klaren Gesetzestext als unnütz angreift. Gewiß, sie entfallen mit

dem besseren Gesetz. Aber die Maschine will bedient sein. Solange

man keine bessere hat, müssen die Arbeiter bedacht sein, mit der

schlechten möglichst vorteilhaft zu arbeiten, und man muß sie darin

unterweisen. Unrichtig wäre es nur, wenn man die Maschine als

Grundlage und Ziel der Wissenschaft betrachten, oder wenn man

ihre Fehler verschweigen und nidit bestrebt sein wollte, sie zu

verbessern.

Die Jurisprudenz ist nicht mehr als jede andere angewandte

Wissenschaft, als Medizin oder Baukunst, auf das Studium der

Alten angewiesen. Die Geschichte lehrt, aber nur durch Kritik und

Vergleichung. Lehrreicher aber, und wenn sich die Verhältnisse

wesentlich geändert haben, auch zur Verwertung der Geschichte not-

wendig ist Beobachtung und Versuch; notwendig ist das Studium
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der Gegenwart, ihrer Bedürfnisse und Verhähnisse, damit man für

sie sorgen, ihrer Einrichtungen, damit man deren Vorteile bewahren,

die Schäden vermeiden lerne. Der Gegenstand der Jurisprudenz hin-

dert ihren Fortschritt nicht, weder das veränderhdie „natürliche

Recht noch das Gesetz. Denn das Handeln des Menschen ist ebenso

stetig wie das Wachstum des Baumes, und die Jurisprudenz sucht

nicht das natürliche als ursprüngliches, sondern als vernünftiges

Recht. Die freie Jurisprudenz stört aucii nicht das Gefühl des

Volkes für das Recht, sondern leitet es. Der Kampf um das

I-Tüpfelchen eines Anspruchs ist nicht der Ausdruck des höchsten

Rechtsgefühls, das sich vielmehr stets der Zusammengehörigkeit mit

den anderen bewußt sein muß. Die ungezähmte Raciielust, welche

die Strafgesetzgebung einleitete, wird durch den Zweckgedanken kul-

tiviert, vermenschlicht. — Die juristische Maschinerie unserer Zeit

arbeitet wohl noch lange nicht gut, sicher und rasch genug und

verlangt eindringliche Reformen. Aber wer die Einrichtungen von

heute mit denen des Mittelalters vergleicht, wird große Fortschritte

zugestehen müssen; und ob die Männer, denen die Fortsdiritte zu

danken sind, die akademische Laufbahn vollendet haben, ist für

die Natur ihrer Leistungen ebenso gleichgültig, als es für die Natur

der Entdeckungen Robert Mayers oder der Erfindungen Edisons

unentscheidend ist, ob diese Männer an einer tedmischen Anstalt

approbiert wurden.

Die freie juristisdie Forsdiung ist auch interessant. Was kann

den Mensdien mehr anregen als der Mensch, als die Untersuchung

der Gesetze, welche die geordnete Tätigkeit unser selbst beherrsdien.

Richtig ist, daß das Redit mit den Interessen der Menschen tief

verwachsen ist, und daß die Leidensdiaft der Parteien sidi seiner

bemächtigt. Der juristisdie Denker muß deshalb einen besonders

hohen Grad von Unbefangenheit und Pflichttreue bewähren. Um

so höher ist sein Beruf. Mehr als vom Künstler gilt von ihm das

Wort: „ Der Mensdiheit Würde ist in eure Hand gegeben."
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RECHTSTHEORETISCHE BEMERKUNGEN

Unger zu seinem 70. Geburtstage gewidmet (1898)

I. Anbetung hindert Verständnis; hätte man die Römer nicht

vergöttert, man hätte mehr von ihnen gelernt. Die römischen Juristen

waren Künstler, bekennen sidi auch als solche (jus ars boni et aequi).

Sie schufen ihre Rechtssätze wie die griechischen Bildhauer ihre

Statuen — mit genialem Blick aus konkreter Erfahrung. Ihr Wissen

war praktisch, kein bloßes Kennen, sondern ein Können, wie auch

die griediisdien Denker, besonders Sokrates, getreu dem Erziehungs-

System ihrer Zeit, das Wissen stets auffaßten. Das Gesetz betrach-

teten sie nicht als ihren Herrn, sondern als ihr Erzeugnis, „virorum

prudentum consultum" (1. i D. III. i.). Der bedeutsame Ausspruch

von Celsus (scire leges non est verba earum tenere sed vim ac pote-

statem) unterscheidet sich wesentlich von dem Grundsatze der mo-

dernen Auslegung; er ist freier und kräftiger. Nicht die Absicht

des Gesetzgebers ist ihm das Entscheidende. Er erkennt in dem Ge-

setze eine soziale Macht (vis ac potestas), welche die Lebensverhält-

nisse nach gewisser Richtung hinlenkt. Das Nachdenken, wohin es

führe, wenn das Gesetz auf die eine oder andere Art gedeutet wird,

bildet ihm die Grundlage seines Urteiles.

Die hohe, seither nicht wieder erreichte Kunst der römischen

Juristen beruhte auf der politischen Reife ihres Volkes; auf einer

Organisation, welche der Behörde Vertrauen entgegenbrachte und

Gewalt gab, die Kontrolle in der öffentlichen Meinung, in der freien

Wahl, in der Kürze des Amtes und der Verantwortlichkeit nach

Ende ' desselben fand. Diese Einrichtung gab auch dem Edikt der

Prätoren sciiöpferische Freiheit, und das Gutachten der angesehenen

Juristen hatte gesetzesgleidie Wirkung. Die römischen Juristen waren

in ihrer Entwicklungszeit Gesetzgeber; das machte ihr Denken origi-

nell und charaktervoll. Zugleich hatten sie ein altes nationales und

aristokratisches Gesetz mit demokratisciien Zuständen eines Welt-

reiches in Einklang zu bringen; das machte sie besonnen und mensch-

lidi. Von dem nationalen Rechte der Römer ist nichts geblieben;
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nur was ihre Juristen nach Billigkeit und Natur der Sadie gesdiaffen

haben, ist ewiges Gut geworden.
• .• u^

Mit der politischen Freiheit verkümmerte auch die juristische

Kunst. Die großen Aufgaben, welciie ihr in der ersten Kaiserzeit

durcii die Häufung des Stoffes und die beibehaltenen republikamsd.en

Formen auferlegt wurden, brachten wohl alle ihre Fähigkeiten zu

voller Blüte, so daß gerade diese Zeit den höchsten Ruhm jurisn-

scher Kunst errungen hat. Aber die Blüte trug den Wurm in sich.

Charakter wurde Gefahr, Selbstdenken verboten; der Herr ver-

langte Gehorsam, Auslegung wie er wollte.

So erlosch die Kunst; was ihr folgte, war gedankenloses Hand-

werk. Keine Brücke führt von ihr zur neuen Zeit.

2 August Comte unterscheidet bekanntlich drei Epochen in der

Entwicklung des menschlichen Denkens: die theologische, metaphy-

sisciie und positive. Diese Dreiteilung, als allgemeines Paradigma

bestreitbar, ist der Entwidmung der europäischen Wissenschaft se

Beginn des Mittelalters entnommen und für sie zutreffend Die

theologische Epoche dauert bis zur Reformation, die metaphysische

bis zur Revolution. Man mag daraus erkennen, in welch nahem Zu-

sammenhange auch die Wissenschaft mit den sozialen Ereignissen steht.

Die Rechtsauffassung der theologischen Epoche gipfelt in dem

Gedanken, daß die Obrigkeit göttlichen Ursprunges^ ihr Betehl

göttlichen Geistes, Gehorsam gegen sie unbedingte Pfl|^y'':, ^'

war die Zeit der stärksten Despotie, weil diese durdi die Gottheit

geheiligt war; zugleich die Zeit, in der Kirche und Rittertum vereint

das Volk leibeigen machten.
^ u c

Für die Juristen war das corpus juris das heilige Buch bie

wandten ihm gegenüber dieselbe Methode an wie die Theologen

gegenüber der Bibel. Schöpferisches Denken war ausgesdilossen;

Jurisprudenz war nur Auslegung. Man krod. vor dem ^orte, madite

Kommentare und Kommentar-Kommentare, suchte Ähnlichkeiten

und Versdiiedenheiten in den einzelnen Stellen der Samm ung, um

seinen Sdiarfsinn in ausgeklügelter Kasuistik zu erproben. Man war

audi ebenso sophistisch wie die Theologie, beugte den Sinn des Ge-

setzes zugunsten der Starken und war deren Scherge fg^^^J^»;/^";
Volk. Man machte aus lassitisdiem Eigentume Ususfrukt half die

Bauern legen, Gemeindewald und Gemeindeweide zu Herrengut

madien.
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Das römische Recht ist deshalb audi in Deutschland niemals

volkstümlich geworden. Es blieb Herrenrecht. Nur sein feines

anationales Obligationenredit erwarb sich in den kaufmännischen

Kreisen verdiente Anerkennung.

3. Ein wissenschaftlich reidieres Leben entsteht im Zeitalter der

Reformation; der Kampf gegen Kaiser und Papst erzeugt den Kampf

gegen die Theologie, der seinen theoretischen Mittelpunkt im Na-

turrecht hat. In der ersten Hälfte des 19. Jahrhunderts viel ge-

sdimäht, weil die dritte Epoche begann und jede neue Richtung sich

zunächst ihres Gegensatzes zur vorhergehenden bewußt wird, ist es

bei seinem Entstehen ein Befreiungswerk. Die Theorie vom Ur-

menschen, der entweder durch Instinkt oder durch allgemeinen

Kampf zur Bildung der Gesellschaft gedrängt wird, ist nur in ihrem

Gegensatze zur Lehre von dem göttlichen Ursprung der Obrigkeit

und von der Unfehlbarkeit des corpus juris richtig zu schätzen.

Gesellschaft, Recht und Obrigkeit sind Werke menschlicher Vernunft

— das ist die gemeinsame Lehre aller Vertragstheorien und ihr

Verdienst. Was die Vernunft geschaffen hat, kann sie auch prüfen,

kritisieren und aufheben.

Damit ist die Herrschaft des Pergaments und des Gottesgnaden-

tumes abgewälzt, freies Denken und Reform gestattet. Deshalb

drängt von Juristen alles, was denkt, zum Naturredit und alle

größeren Reformen kommen von dort. Neben das Zivilrecht stellt

sich das Staatsrecht, neben die Digesten, wenn audi von der Univer-

sität noch ausgeschlossen, das Recht des Landes, neben das Doktorat

die Staatsprüfung. Die Grundsätze der Freiheit und Vernünftigkeit,

von denen man die Konsequenzen ableitete, waren auch nicht so

abstrakt, als man derzeit anzunehmen geneigt ist. Sie entsprachen

einer Zeit, in welcher die feudale Ordnung allen Boden verloren

hatte, der protestantische Glaube sich auf das Bürgertum stützte und

die Fürsten sich als Diener des Staates bekannten. Die Naturrechtler

sind in ihren gesetzgeberischen Arbeiten auch nicht abstrakte

Sdiwärmer, sondern bekunden einen konkreten klaren Verstand,

der seine Zwecke mit Beachtung der bestehenden Zustände wohl zu

vereinigen weiß.

Allerdings lag aber das konkrete Nachdenken außerhalb des

Systems. Aus allgemeinen Vernunftbegriffen ersteht keine indivi-

duelle Gestaltung, und der gesunde Menschenverstand schuf nicht
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sowohl die Sätze des Systems, als daß er sie aus anderen Quellen

ergänzte und einsdiränkte, dadurch aber die Konsequenz, weldier

er in allerlei Ausnahmen entgegentrat, damit theoretisdi und grund-

sätzlidi widerlegte. Wie die römisdie, so war die naturrechtlidie

Juristensdiule in ihren bedeutenden Vertretern eine Kunstsdiule;

das philosophische Studium regte sie an, lehrte sie denken, gab ihnen

aber keinen Stoff und keine wissenschaftliche Grundlage.

Die Romanistik jener Zeit hat die scholastische Epoche noch nicht

überwunden. Wohl hatte die Reformationszeit auch bei ihr ein lo-

gisdies Element eingeführt, das sidi in dem Entstehen von Systemen

(Donellus), im Ramismus und bei der sädisisdien Schule in größerer

Rüdisiditnahme auf das Volksredit äußerte. Aber die Folgezeit

schwädite diesen Fortschritt eher ab, als daß sie ihn verstärkte, und

das Ende des 18. Jahrhunderts bot noch dieselbe geistlose Exegetik,

das (von Zeiller so genannte) Ungeheuer der romano-canonico-ger-

manischen Jurisprudenz. Von ihr aus ist es zu begreifen, daß das

Zurückgehen Savignys auf den Wortlaut der Digesten in ähnlidier

Weise befreiend wirkte wie vordem Luthers Hinweis auf den

Wortlaut der Bibel.

4. Die Aufklärungszeit und die Revolution weckten allenthalben

die Geister. Auf die Juristen wirkte von den Männern insbesondere

Montesquieu, von den Tatsadien die gesetzlidie Abschaffung des

Feudalsystems (4. August 1789). Es war aber verhängnisvoll, daß

die positive Forschung unter den Einfluß der konservativen Gegen-

strömung kam.

„Alles was wir irgendwo finden" — erklärt Hugo, der Begrün-

der der historisdien Schule — „hat seine natürlidie Veranlassung

gehabt und soll, als nun einmal vorhanden, geachtet werden; audi

die privatrechtliche servitus und auch die gutsherrlidien Redite.

Die Vorteile und Nachteile der meisten Rechtssätze halten sidi so

das Gleichgewidit, daß von allen hier irgend in Betradit kommenden

Umständen derjenige am meisten entscheidet, ob sich ein Volk schon

an etwas gewöhnt hat.*^ Der Pietismus, der in diesem Bekenntnis

liegt, hat den kritisdien Anstoß, den Hugo genommen hatte, lahm-

gelegt. In seinem Naturrecht unterwirft er z. B. das Privateigentum

einer nücnternen Beurteilung, mit voller Empfindung seiner sdiweren

sozialen Naditeile (§ 93 ^'\ ^^ zuletzt bei dem Urteile anzulangen:

„Der entscheidende Grund für die Beibehaltung liege darm, daß die
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Mensdien dieses nun einmal gewohnt sind." Man wird an die be-

kannte Anekdote erinnert: die Krebse seien das Lebendiggesotten-

werden sdion gewohnt.

Kräftiger gehen Savigny und Puchta vor. Sie verwerfen die Be-

urteilung aus allgemeinen Grundsätzen überhaupt. Sie finden den

Ursprung des Rechtes in dem Volke, seinen Lebensverhältnissen

und der sich aus ihnen entwickelnden Volksüberzeugung. Diese Über-

zeugung drücke sich im Redite aus und die Quellen des Rechtes seien

um so klarer, als sie der Volksüberzeugung näher stehen; das Ge-

wohnheitsrecht also klarer als das Gesetz. Mit diesem Grund-

gedanken war der Forschung in der Tat ein positiver Boden ge-

wiesen, eine festzustellende Reihe von Tatsachen und Beziehungen.

Das ist auch der verdiente Ruhm beider Männer. Die Bewegung,

welche sie hervorriefen, wäre noch bedeutender geworden, wenn bei

ihnen nicht dieselbe Ersdieinung eingetreten wäre, die wir bei vielen

Gründern einer neuen Riditung antreffen: daß sie nämlich die neue

Idee nidit über einen gewissen Punkt hinaus zu verfolgen vermögen

und dann in den hergebrachten Gedankengang zurückfallen. Wir

finden dies bei Descartes, wenn er aus der Idee die Existenz und

so aus der Gottesidee die Existenz Gottes ableitet; wir finden es in

Kants Kritik der praktischen Vernunft:, weldie mit einem erkenn-

baren „Idi an sich" arbeitet; wir finden es ebenso bei Savigny und

Pudita. Mit einem gewaltsamen logischen Sprung erklären sie das

gemeine Recht als historisches oder Gewohnheitsredit des deutsdien

Volkes und werden von da an reine Romanisten. Ebenso wird die

Sdiule, welche sidi von ihnen ableitet, eine rein gesdiichtliche, gegen

die Anforderungen ihrer Zeit unempfindlidie Gelehrtenschule.

Man wird durdi die Gestalten der Begründer und durdi die

weitere Entwidmung der historischen Schule lebhaft an die gleidi-

zeitig entstehende volkswirtschaftliche Schule in England erinnert.

Smith und Ricardo stehen zueinander in ähnlidiem Verhältnisse

wie Savigny und Puchta: der eine ist systematisdi, breit und klar,

der andere logisch, kurz und sdiarf. Ebenso widerfährt ihnen der

Irrtum, daß sie an Stelle des von ihnen als Wertschaffer erkannten

Arbeiters durdi Rückfall in die herkömmliche Auffassung den

Unternehmer setzen und dadurdi das arbeiterfeindUdie Mandiester-

tum hervorrufen.

5. Nur die Gegenwart lehrt begreifen. Vouloir comprendre le
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present par le passe c'est vouloir comprendre le connu par Tinconnu

(Sieyes). Das gilt auch für das Verhältnis zwischen wissensdiaftlichen

Ideen und sozialen Ereignissen.

Die historische Sdiule hatte in ihren Reihen gelehrte Forsdier

der römischen Rechtsaltertümer, denen aber für die Reditsforde-

rungen ihrer Zeit jedes Verständnis fehlte. Sie schieden Gesetz-

gebungskunst und Rechtswissenschaft und lehnten alles reforma-

torische Nachdenken als nicht juristisch ab; nur das Geltende sei

Recht. Aber die Verhältnisse waren stärker als die gelehrten Herren.

Sie schufen neue Bedürfnisse, neue Wünsdie und Kräfte, welche sich

Eingang in die Gesetzgebung erzwangen und endlich auch Eingang

in den Gedankenkreis der Juristen.

Es entstand eine junghistorische Schule, Jhering in Deutschland,

Unger in Österreich an der Spitze, welche zwar noch den Grund-

sätzen der historisdien Sdiule anhing, aber sidi reformatorischen

Bestrebungen nicht mehr verschloß, durch das römisdie Recht über

dasselbe hinausstrebte und allenthalben das juristische Leben kräftig

erweckte. Neben ihr entstand eine ökonomische Schule, welche die

Rechtsverhältnisse als juristisch geformte Lebens-, insbesondere Wirt-

schaftsverhältnisse erkannte und derzeit durch die materialistisdie

Gesdiichtsauffassung gefördert wird. Ihr erster Vorkämpfer war

Dankwardt. Die Vertreter von Reformen zugunsten der besitzlosen

Klasse bilden keine gesdilossene Gruppe, sondern gehören teils der

historischen, teils der ökonomischen Schule an. Eine neue Grund-

auffassung für die juristische Forschung scheint indessen noch nicht

gefunden zu sein. Mindestens ist das letzte Werk Stammlers von

ihr weiter entfernt als manche früheren Versuche.

Wir sind derzeit — mindestens theoretisch — in das Zeichen

des Rechtsstaates getreten. Als hauptsädilidie Forderung desselben

gilt die Mitarbeit des Volkes an der Gesetzgebung und die Herrschaft

des Gesetzes. Der Rechtsstaat hat das Verdienst und die Aufgabe, die

Herrschaft obrigkeitlicher Willkür zu brechen. Daß Gesetz und Richter

an Stelle des unverantwortlidien Kabinetts- und Polizeibefehles treten,

bedeutet zweifellos einen großen Fortschritt. Aber die Gesetzes-

herrschaft hat selbst wieder ihre eigenartigen Fehler. Dem Satze,

daß lex munus dei est, decretum vero prudentum hominum steht

der andere entgegen: pessima res publica plurimae leges. Das deutet

einen Widerspruch in der Funktion des Gesetzes an, dessen Er-
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kenntnis mir die Voraussetzung für eine wissensdiaftlidie Rechts-

forschung zu sein sdieint.
, ,, ,

6 Das Gebiet des Rechtes ist die Tätigkeit der Menschen in

ihrem Zusammenleben, und „Recht" bezeichnet eine Eigensdiaft,

welche dem „Wert" ähnelt. Eine Tätigkeit, eine Norm, eme Em-

riditung ist recht, wenn sie für die Zusammenlebenden, das Volk,

Wert hat. Wert hat hiebci ebenso wie in der Volkswirtschaft einen

doppelten Sinn. Objektiv bedeutet es, was dem Volke nützt; sub-

jektiv was das Volk zufriedenstellt, was vom Volke geschätzt und

gewollt wird; des Menschen Wille ist sein Himmelreidi. So unter-

scheiden sich auch die dem Volke nützliche und die ihni genehme

Ordnung als (sogenannt) wahres und wirkliches (lebendes) ^tcht.

Sie werden durch die Meinung getrennt, welche im Volke über die

Nützlichkeit einer Einrichtung oder Tätigkeit besteht. Wenn das

Volk etwas Unnützes oder selbst Schädliches als nützlich vermeint,

so strebt es danach; wenn es etwas Nützliches für schädlidi halt,

widerstrebt es ihm. Es ist die Tragik vieler großer Volksfreunde

gewesen, daß dieses subjektive Moment ihnen nidit gunstig war,

sodaß ihre Verfügungen erst bei der besser unterrichteten Nadiwelt

Anerkennung fanden.
,

Das Wollen des Volkes darf indessen aus seinen Aussprüchen

über das, was es wolle, nicht unbedingt gefolgert werden. Diese

Aussprüche sind oft unwahr; sie werden aus Gehorsam oder Furcht,

anderen zu Gefallen, um Vorteile zu erringen oder Naditeile zu

vermeiden, gemacht. Deshalb nennt der Logiker Puchta als Grund-

lage d,s Redites nicht das „Wollen" des Volkes, was sowohl das

innere als auch das ausgesprochene Wollen bezeidinen konnte,

sondern seine „Überzeugung", die dem Wollen zugrunde hegende

gefestete Meinung. Um zu erfahren, was das Volk meint und will,

muß man es in seinem täglichen Leben belauschen. Sein Denken ist

seltener unrichtig als unklar. Oft weiß es nur, daß es sich ber der

bestehenden Ordnung schlecht befindet und will Besserung, ohne aber

deren Art und Mittel zu kennen. Es läßt sich dann leicht fuhren

und urteilt nach dem Erfolge. Hier insbesondere liegt das reiche

Gebiet für originelle Reditsreformen.

Das Wollen des Volkes hat die siciiere Grundlage in seinem

Interesse Es will friedlich und mensdienwürdig leben. Der Inhah

des Redites ist zuletzt nichts anderes, als die Organisation der

Arbeitsteilung unter den Mitgliedern der Gesellsdiaft, die Ver-

teilung der Arbeit sowie des Produktes aus der Gesamtarbeit unter

sie. Man darf sich bei der Beurteilung niciit dadurch beirren lassen,

daß der Staat in der Sphäre des Privatrechtes scheinbar nur eine

sekundäre Stellung einnimmt, im allgemeinen aber den einzelnen

gestattet, nach eigenem Ermessen ihr Gut zu gebrauchen und ihre

Vereinbarungen festzustellen. Dieses Gestatten selbst ist ein Mittel

der Verteilung, was wir namentlich bei fehlerhaften Folgen wahr-

nehmen. Der freie Vertrag zwischen einem wirtschaftlich Starken

und Schwadien überwälzt z. B. regelmäßig dem letzteren eine un-

verhältnismäßig große Arbeit. Daß aber der erstere wirtsdiaftlidi

stärker ist, beruht auf der Art, wie unter dem Schutze der Ge-

samtheit der Besitz der einzelnen entsteht, erhalten wird und über-

geht. Die großen Einrichtungen des Eigentumes und des Schuld-

zwanges gestatten nicht, sondern weisen unter Zwang gegen den

anderen zu. Es ist meines Wissens das Verdienst von Rodbertus,

gezeigt zu haben, welch großen Einfluß die staatlichen Einrichtungen

auf die Volkswirtschaft (und dem ähnlich auf die anderen gesell-

schaftlichen Verhältnisse) nehmen. Man darf das Recht nicht (wie

Stammler) als bloße Form der Wirtschaft auffassen; man muß dy-

namisch denken. Die Rechtseinrichtungen sind eine soziale Macht

(vis ac potestas); der römische Jurist hatte dies besser erkannt als

die modernen.

In der Verteilung von Dienst und Herrsdiaft, von Arbeit und

Genußmöglichkeit liegt das Wesen des wirtschaftlichen und indirekt

alles Rechtes. Die zugewiesene Tätigkeit heißt Pflicht, die zuge-

wiesene direkte oder indirekte Genußmöglichkeit Recht. Das Volk

in seiner Masse will stets gleidimäßige Verteilung. Es ist eine aus

der Erfahrung festzustellende Tatsache, daß immer, wenn die große

Masse des Volkes ihr Wollen kundgeben konnte, sie Gleichheit ver-

langte (Als Adam grub und Eva spann, wo war da der Edelmann?).

Nocii sicherer wird dieser Volkswille aus dem Inhalte der Moral

bewiesen. Die Moral bezeichnet das Empfinden, Wollen, Tun,

welches gewünscht und geschätzt wird. Die Moral aller Kultur-

religionen ist aber die Lehre von der Gleichheit der Menschen. Das

Volk wird über die bestehende Ungleichheit vertröstet, indem man

diese entweder als Schein erklärt oder in ein Idealreich ausmünden

läßt, in welchem Gleiciiheit herrscht. Die Jurisprudenz kennt den

III
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Grundsatz in negativer Fassung als „Unparteilidikeit^ Nur bei

Sem auf GleiLaß beruhenden Verhältnisse ^-^ ;^/^-
Änderung seines Inhaltes die Rollen wechseln. D-halb d

Gleichheit aller Gereditigkeit inhärent; die aequitas enthah das

''T Das Volksrecht findet seinen unmittelbaren Ausdruck im Ver-

kehr Wenn die volkstümliche Verkehrsweise als Gewohnheit be-

zeichnet wird, so liegt darin die Gefahr eines Mißverständnisses^

Freilich zeigt sich die Verkehrsweise in emer größeren Anzahl ^on

Verkehrsakten, aber in gleichzeitigen. Das von den Juristen so-

genannte Gewohnheitsredit entspricht ihr daher nur, wenn es sie

unmittelbar ausdrückt, wie es heute bei den Handelsusancen ge-

sdiieht, und gleichzeitig mit ihr seinen Inhalt verändert Die

übun alter Zeit ist dagegen mit der bestehenden Volksmeinung

oft in schroffem Gegensatz; und wenn man sie dann trotzdem fest-

hält und staatlich schützt, so herrscht das abgestorbene Recht über

das lebende. In dieser Verwedislung von Verkehrsweise und Ge-

wohnheit lag auch der Fehler der historisdien Schu e. Sie fand das

römisd^e Recht in Deutschland herrschend. Da die lex Lothari eine

Fälschung war, konnte es nad. der Zweiteilung der ^editsq^^^^^^^^^

nur als Gewohnheitsredit bezeichnet werden; und nunmehr erklärte

Puchta dieses, dem Volke durd. Herrengewalt aufgezwungene

fremde Gesetz als „Volksüberzeugung". Man spradi vom Volke

und meinte die Juristen.

Die zweite Form, in weld^er das Recht ausgedruckt wird ist

das Gesetz. Das Verhältnis, welches zwischen den beiden Au -

drud^sformen (Verkehrsweise und Gesetz) betreffs Klarheit Ver-

läßlid^keit, Dauerhaftigkeit und anderer Eigenschaften besteht, soll

nicht weiter besprodien werden. Gewiß ist, daß, sowie die Ge-

Seilschaft sich kräftiger organisiert hat, das Gesetz ^^ ^^^^^^

liehe Rechtsquelle wird. Wenn es nur Ausdruck des Rechtes sein

will und in diesem Geiste gehandhabt wird,
^^^ /^^ ^^^^T Üs

ein vortreffliches Mittel, um die Erkenntnis und Übung ^es Rech^

allenthalben zu erwecken. Es bringt
J- .

^^^^^^^
,^^^et

Volkes zu dessen Bewußtsein, das unbestimmt Gewollte m feste

Gestalt, es wedt die Tatkraft, weldie einer klaren Erkenntnis folgt,

und fördert dadurdi bestens die Entwid^lung des Redites.

Diese ideelle Seite - das Gesetz als Ausdruck des Rechtes -

war von Pudita allein ins Auge gefaßt worden. Das Gesetz hat aber

ein Janusgesicht. Nadi seiner zweiten tatsächlichen Seite ist es ein

Befehl, dessen Inhalt durch die organisierte Zwangsgewalt des

Staates in das Leben des Volkes eingeführt wird und Recht schafft.

Dabei ist es gleichgültig, ob der Befehl von einem Trajan oder einem

Caracalla ergeht. Solange im Staat eine Maschinerie arbeitete, in

deren letzte Triebkräfte man keinen Einblick hatte, solange audi der

kritische Sinn noch nicht erwacht war, konnte der Gegensatz zwischen

den beiden Seiten des Gesetzes verkannt und mit der Fehlerhaftigkeit

aller mensdilichen Einrichtungen verdeckt werden. Anders ist es im

modernen Parlamentarismus. Hier tritt der Gegensatz offen vor.

Das Kennzeichen des Parlamentarismus ist die Parteiherrschafl. Es

bilden sich Parteien unter den Bürgern, dann in den gesetzgebenden

Körpern, und die Majorität der letzteren hat die gesetzgebende Ge-

walt. In welchem Sinne übt sie nun diese aus? Sind alle Kämpfe

um die Herrschaft der Partei lediglich deshalb geschlagen worden,

damit sie den allgemeinen Volkswillen zum Ausdruck bringt und

das gleiche Recht für alle verwirklicht?

9. Karl Marx unterscheidet bekanntlich in seinem „Kapital" das

Verhältnis Ware—-Geld—Ware von einem zweiten: Geld—Ware-

Geld. Das erste bezeichnet den normalen Verkehr, das andere den

Verkehr der Habsucht. Denn das Geld, welches Ware eintauscht, um

wieder Geld zu erhalten, kann nur mehr Geld schaffen wollen.

Ähnlich stellen sich Recht (Verkehrs weise) und Gesetz zueinander.

Nach der normalen Entwicklung bildet sidi Recht, wird in Form

des Gesetzes gefaßt und hiedurch in seiner Fortbildung gefördert;

der Gang ist also: Redit—Gesetz—Recht. Wenn der Gesetzgeber

aber nicht vorhandenes Recht formen, sondern neues, noch nicht be-

stehendes Recht schaffen will, so muß man fragen, was er damit

beabsichtigt. Die Erfahrung gibt die Antwort. Er will regelmäßig

die bestehende Verteilung von Arbeit und Genuß zum Vorteil der

ihm zugehörigen Gruppe verändern. Er will statt Recht Vorrecht

schaffen. Das ist auch der ausgesprochene Zweck des Parteigesetzes.

Den Angehörigen der anderen Partei soll ein größerer Teil der

Arbeit, den Angehörigen der eigenen ein größerer Teil vom Genüsse

zugewiesen werden. Das Redit ist seiner Natur nadi unparteilich,

das Parteigesetz bewußt parteilich.

Daß diese Entgegenstellung nicht etwa eine abstrakte Klügelei,

O f n e r, Sdiriften
"3
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sondern Darstellung der wirklichen Sachlage ist, beweist die täglidie

Erfahrung aller Kulturländer. Jedes parlamentarische Gesetz tragt

die Richtung der herrschenden Partei an der Stirne. Die Scheu,

weldie im Beginne des Systems bestand und die Parteilichkeit leug-

nete ist zum großen Teile gesdiwunden. Man gesteht sie zu, man

rühmt sich ihrer sogar und wirbt Anhänger, indem man Gesetze zu

ihren Gunsten verspricht.
, o n u

Es wäre ein Irrtum, wollte man die Gesetze der Selbstsucht

mit dem parlamentarisdien Systeme entstehen lassen. Die Gesetzes-

mächtigen haben stets das Gesetz als Mittel betrachtet, sidi und

den Ihrigen einen größeren Anteil am Gesamteinkommen zu ver-

schaffen. Die Folge: Gesetz-Redit-Gesetz ist so alt wie die

Gesetzesform selbst. Man wandelte die bestehende Ordnung zu seinen

Gunsten, nannte den Widerspruch Rebellion und erstickte ihn, ließ

die veränderte Ordnung sich einleben, bis das Volk resigniert zu-

frieden war, um dann mit weiteren Gesetzen zu seinem Vorteile

fortzufahren. So ist die gegenwärtige Ordnung überall entstanden.

Sie ist Unrecht, das durch Resignation des Volkes, durdi dessen

halb erzwungenes, halb erUstetes Wollen Redit geworden ist; freilich

Recht, dessen Eigenschaft so zweifelhaft ist, wie die des erzwungenen

Wollens selbst (coactus voluit, sed voluit?). Der Parlamentarismus

unterscheidet sich aber von früheren Regierungsformen dadurch,

daß in ihm das System der Parteilichkeit organisiert ist.

IG. Der Einbhck in das doppelte Wesen des Gesetzes zeigt den

Grundfehler, in welchen die historische Schule verfallen ist. Sie

sd-iuf die juristische Theorie des Parlamentarismus, indem

.1. bpide Funktionen des Gesetzes vermischte. Sie wies Unter-

suchungen über einzuführende Sozialeinrichtungen (lex ferenda)

als nicht in ihr Bereich gehörig zurück und erklärte als alleiniges

Objekt der Reditswissenschaft die positiven Gesetze. Diese aber

faßte sie wiederum nicht als reine Tatsachen auf, sondern ver-

langte für sie Respekt, weil sie Ausdruck des wirklidien Redites

seien. Sie identifizierte den Willen der jeweilig herrsdienden Per-

sönliciikeit oder Partei unterschiedlos mit dem Rechtsgedanken.

Dadurdi verlor sie die Grundlage jeder Induktion und konnte nichts

anderes als historisches Material schaffen. Denn eine wissenschaftliche

Untersuchung kann vor der Tatsadie, daß das eine Gesetz von

Fürsorge für das Volk getragen, das andere der Willkürakt eines
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Despoten ist, das Auge nicht verschließen. Der Versuch Jherings,

aus den tatsächlich gegebenen Gesetzen das Gebiet einer höheren

Jurisprudenz abzuleiten, mußte an dieser Ungleichartigkeit des

Materials scheitern. Folgerungen der Respektabilität hätten nur aus

der Zusammenstellung und Vergleichung respektabler (gemein-

nütziger) Gesetze gezogen werden können. Dafür fehlte der

historischen Schule, welche jeden Zusammenhang von Recht und

Moral leugnete, von vornherein der Maßstab. Außerdem aber ist

Respektabilität eine Schlußfolgerung aus sehr vielen Prämissen und

kann daher nicht Grundlage einer Wissenschaft sein. Ohne diese

unterscheidende Eigenschaft sind Gesetze aber nichts anderes als

Vorschriften der Regierung; einflußreich, weil sie durdi Zwangs-

gewalt gestützt werden, im übrigen aber den Maßregeln einzelner

Personen oder Vereine gleichgeartet. Eine besondere Wissenschaft

kann auf sie nidit gegründet werden.

Diese Erkenntnis, daß es eine induktive, d. h. eine Wissensdiaft,

welche aus den Erscheinungen der Erfahrung allgemein gültige

Elementarbeziehungen erforscht, für die Gesetzesinhalte als alleiniges

Objekt nicht gibt und nicht geben kann; daß sich diese für die

Induktion unter die Akte der menschlichen (sozialen) Tätigkeit ein-

reihen, ohne irgendweldie besondere Eigenschaft oder Bevorzugung

beanspruchen zu können: ist der Anfang alles wissenschaftlichen

juristischen Forsdiens. Respekt vor dem Gesetze als solchem vernichtet

die freie Wissenschaft.

Jedes Gesetz ist eine einzelne konkrete Zweckmaßregel. Daß

sie sich auf Tausende von Personen und von Fällen bezieht, stört

ihren konkreten Charakter nicht. Der Feldherr, der eine Armee zum

Angriffe kommandiert, erläßt einen einzelnen konkreten Befehl.

Zwischen dem Staatsgesetze und dem, was man Naturgesetz nennt,

ist nicht die geringste Ähnlichkeit, und es wäre sehr förderlich, wenn

man für die beiden grundverschiedenen Begriffe auch verschiedene

Namen gebrauchen würde. Nur weil die Erscheinungen der Natur

der gefundenen Formel ihrer Beziehung zueinander ebenso zu ge-

horchen scheinen wie die Menschen dem Befehl der Obrigkeit, hat

man den Namen des letzteren auf die Formel übertragen. Nadi

seinem Wesen dagegen kann das Staatsgesetz nur mit einem

Werkzeuge oder einer Maschine verglichen werden. Es gehört

wie diese einerseits zu den Tatsachen, aus welchen die Elementar-
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beziehungen (Naturgesetze) abgeleitet werden, es ist anderseits deren

Anwendung, um konkrete Zwede zu erreichen.

Der Zweckgedanke in der Rechtsnorm ist von der englischen

Philosophenschule erkannt worden, unter den gemeinreditlichen

Juristen insbesondere von Jhering. Der letztere hat audi die Eigen-

sdiaften des Gesetzes aus diesem Gesiditspunkte besprodien, insbe-

sondere die der Praktikabilität. Zur wissenschaftHchen Untersuchung

fehlte aber bisher die Auffassung der Gesetze als einfacher mensch-

lidier Handlungen, die nicht zu respektieren, sondern nur zu be-

greifen sind, sowie der Zusammenhang mit Volkswirtschaftslehre

und Sozialpsychologie.

II. Von diesem Zusammenhange aus ist eine kausalwissen-

schaftliche Untersuchung der bestehenden Gesetze in versdiiedenen

Ländern und Zeiten möglich. Das Gesetz steht mit den gesellschaft-

lidien Interessen und Machtverhältnissen in doppelter kausaler Be-

ziehung.

Es ist zunächst ihre Wirkung. Der Gesetzesinhalt führt zur Er-

kenntnis der herrsdienden Interessen und Interessenklassen und wird

durch sie erklärt. Das Gesetz ist nomadisch, agrarisdi, industriell;

es ist despotisch, aristokratisch, demokratisch u. a. (Montesquieu).

Jede Periode in der Entwicklung eines Volkes prägt ihnen einen

ausgesprochenen wirtschaftlichen, politischen und sozialen Charakter

auf. Wo Gesetze verschiedener Perioden nebeneinander bestehen,

kann ihre Zugehörigkeit aus ihrem Inhalt ebenso festgestellt werden,

wie die von Gesteinen zu einer entwicklungsgeschichtlichen Erdzone,

und sie sind dadurch auch ein wichtiger Behelf für die soziale Ge-

sdiidite eines Landes. Die Erforschung dieser Beziehung in den ver-

sdiiedenen Ländern und Zeiten ist die Aufgabe der juristischen

Historiker. Sie schließt sidi an die Arbeit der historischen Schule

an, unterscheidet sidi von ihr aber durch die kausale Riditung,

weldie ihr wissensdiaftlichen Gehalt verleiht.

Eine Untersuchung zweiter Art bezieht sich auf das Gesetz als

Ursache sozialer Verhältnisse, auf den Einfluß, weldien es auf die

gesellsdiaftliche Arbeits- und Genußverteilung übt. Sie hat sich zu-

nächst mit der Gegenwart zu beschäftigen, weil sie für die Ver-

gangenheit auf Berichte angewiesen ist, während die Verhältnisse

der Gegenwart unmittelbar beobachtet werden können. Freilich ist

bei den Angaben, weldie das Material bilden, die Parteilidikeit zu

ii6

fürditen; das Ergebnis von Enqueten ist nur mit großer Vorsidit

anwendbar. Die Gefahr kann und wird aber wohl durdi Zu-

sammenwirken der ehrlichen Männer der Wissenschaft überwunden

werden. Die heutige Zeit bietet durch die Menge neuer Ver-

hältnisse, die in ihr entstehen oder sidi doch wesendidi verändern,

ein großes Beobachtungsfeld; jedes neue Gesetz hat auch den

Charakter eines Versuches, u. zw. um so vollständiger, als es in

seiner Art originell ist. Die ihm zugrunde gelegten Ansichten und

Schlüsse der Verfasser können durch den Erfolg auf ihre Riditigkeit

geprüft werden.

Das Feld der Beobachtung und des Versuches sind aber — und

das ist die wichtigste Folge der sozialen Betrachtungsweise — nicht

mehr die Gesetze allein. Die Wirtsdiaft des Staates ist nidit

wesentlich von der Privatwirtschaft verschieden. Die Erfahrung im

kleinen liefert dieselben Erscheinungen, dieselben kausalen Be-

ziehungen wie die Erfahrung im großen. Der Fall des Apfels

folgt dem gleidien Gesetze wie der Lauf der Sterne, und dieselben

psychologischen Gesetze beherrschen die Entwicklung der Völker

und das Einzelleben. Mit gleichartigen Mitteln erhält man den

Frieden und fördert man das Wohlergehen im Hause, in der Fabrik,

im Verein und im Staat. Vor dem Auge des Juristen zeigt sidi

ein von ihm unbeachtetes gewaltiges Beobachtungs- und Versuchs-

gebiet, aus welchem er sich die Kenntnisse verschaffen kann, um be-

stehende Gesetze zu beurteilen und künftige zu schaffen.

12. Es ist wichtig, zu erkennen, daß nicht bloß die einzelnen

Gesetze, sondern auch die von ihnen abstrahierten Grundsätze des

Rechtes den Charakter von Befehlen oder Zweckmäßigkeitsurteilen

haben, obwohl sie sdieinbar Tatsadien enthalten. Der Grundsatz

servitus in faciendo consistere nequit bedeutete bei den Römern

nicht, daß eine Grundlast dem Verpfliditeten keine positive Leistung

auferlegen könne, sondern daß man sie nicht gestatte. Der Satz,

niemand könne mehr Recht abtreten, als er selbst hat, wird bei

Übertragung eines erlisteten Inhaber- oder Ordrepapieres an einen

redlichen Dritten widerlegt. Zwedcmäßigkeit entscheidet — um

einige der widitigsten Probleme zu nennen — zwischen den ver-

sdiiedenen Wediseltheorien und setzt jeder Theorie ihre Grenze. Das

Bestreben, dem geistigen Arbeiter die Anerkennung seines Ver-

dienstes und einen angemessenen Lohn zu sidiern, schafft die
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Theorien des Urheber- und Namenrechtes. Das Eigentum ist, ob-

wohl eine auf Millionen rückwirkende und dadurch für die soziale

Entwicklung höchst bedeutsame, aber doch nur eine konkrete und,

wie Hugo, der historische Jurist, offen einbekannt hat, von schweren

sozialen Nachteilen begleitete Einrichtung. Ebenso der Schuldzwang,

den neuerlich wieder der Nationalökonom Neurath als Grund aller

sozialen Übel betrachtet.

Ein sehr lehrreidies Beispiel gibt uns die Wendung, welche die

Lehre vom Schadenersatz heute nimmt. Das Culpa-Prinzip, das

man für selbstverständlich hielt, weicht dem kausalen; nicht, weil die

juristischen Kenntnisse sidh erweitert, sondern weil die sozial-

ökonomischen Verhältnisse sidi geändert haben, weil Groß-

industrie und Großverkehr aus den mannigfachen Ursachen, welche

in den Streitschriften über die Prinzipienfrage erläutert v/erden, das

Kausalprinzip zweckmäßiger erscheinen lassen. Ebenso sind es

sozialökonomische Veränderungen, welche unseren Arbeitsvertrag,

unser Gesellschaftsrecht u. a. grundsätzlich umgestaltet haben. Alle

Jurisprudenz ist Nachdenken über die Zweckmäßigkeit sozialer

Einrichtungen, künstlerisch-technisches, nicht exakt wissenschaftliches

Denken. Die Induktionswissensdiaft, unter welche die in den Ge-

setzen enthaltene Tätigkeit gehört, ist die Sozialwissenschaft, deren

Grundlage die Psychologie und deren gegenwärtig fast allein zu

einer gewissen Höhe gelangter Bestandteil die Nationalökonomie ist.

Juristik und Sozialforsdiung gehören zueinander wie Medizin und

Naturwissensdiaft, und es ist ein schwerer Fehler, daß sie sich nodi

nicht wie diese zusammengefunden haben.

Die Unterscheidung zwischen juristischer Kunst und sozialwissen-

schaftlidier Forschung löst auch die Frage über die Bedeutung der

Logik für den Juristen. Damit ein Reditssatz in seiner ganzen

Tragweite erkannt werde, muß er mit logisdier Schärfe in alle Ver-

zweigungen und letzten Konsequenzen verfolgt werden. Diese Kon-

sequenzen sind aber dann in ihrem Verhältnis zu den für das Wohl

des Volkes maßgebenden Erscheinungen zu prüfen und danadi als

Redit oder Unrecht zu qualifizieren. Der Jurist als Gesetzes-

techniker (sowohl als Gesetzgeber, wie im Rahmen des Gesetzes als

Richter und Anwalt) wird nunmehr den Grundsatz so weit ein-

schränken, daß er nach Möglidikeit nur gemeinnützige, nicht ge-

meinschädliche Folgen nach sich zieht. Die wissensdiaftliche For-
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sdiung verlangt Logik, die juristische Kunst Vernunft. Diesen

Untersdiied hat insbesondere auch Puchta verkannt, indem er von

allgemeinen Grundsätzen die vollen Konsequenzen zog und sie als

Redit postulierte.

13. Nach jahrhundertelanger Irrfahrt, während welcher theo-

logische und bürokratische Despotie den Glauben verbreitet hatte,

der Jurist habe nur zu erklären, was andere, von ihm unabhängig

und unkontrollierbar, ausgesprochen haben: führt ihn das freiere

Leben der Gegenwart zur Auffassung der Römer zurück. Die Juris-

prudenz wird wieder in ihrer Reinheit erkannt. Sie ist eine Kunst,

keine historisdie oder exakte Wissenschaft; aber eine freie, von der

eigenen Beobaditung und der eigenen Schlußfolgerung getragene

Kunst, die bestrebt ist, Einrichtungen, welche die Tätigkeit der

Menschen im Zusammenleben leiten, zugunsten des Volkes herzu-

stellen und zu handhaben: ars aequi et boni. Der einzige, wenn

auch große Unterschied zwischen uns und den Fvömern besteht darin,

daß wir an Stelle ihrer genialen Naturalistik Wissenschaftlichkeit

zu setzen uns bemühen. Wir sudien die tatsächlichen Beziehungen,

welche sie mit Natur der Sache, Billigkeit, Nützlichkeit u. a. be-

zeichneten, zu erkennen; wir stellen — idi spreche von der werden-

den Jurisprudenz — wie vor die Baukunst die Mechanik, so vor

die Rechtskunst die Nationalökonomie und Sozialpsydiologie. Selbst-

verständlich wird sowenig wie die Baukunst sowenig auch die

praktische Reditspflege warten können, bis die Wissenschaft sidi

genügend weit entwickelt hat, um ihre Führerin zu sein. Sie wird

stets die konkrete Erfahrung mit zu Rate ziehen und ihre Ergeb-

nisse teils als Ausgangspunkt nehmen, teils zur Kontrolle von Maß-

regeln, welche sich aus allgemeinen, als zweckmäßig erscheinenden

Grundsätzen ergeben würden. Aber bisher konnte sie durch bewußte

Wissensdiaftlidikeit überhaupt nidit gestützt werden. Die juristisdien

Theoretiker unterscheiden noch immer lediglich (ich erinnere midi

an einen diesbezüglichen Streit zwischen mir und Exner in der Wiener

Juristischen Gesellschaft) Historie und Unwissenschaftlichkeit. Daß Be-

obaditung und Versudi audi in der Jurisprudenz Grundlage des For-

sdiens sein können und müssen, sträuben sie sich noch anzuerkennen.

Ist es Wissenschaft, wenn man die bisher gebrauchten Pflüge

und die Ad^erung mit ihnen oder die bisherigen Liditer und ihren

Gebraudi zusammenstellt? Wodurch unterscheidet sidi hievon die
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Darstellung bisheriger Gesetze und ihrer Ausführung? Der Respekt

der Juristen vor dem Gesetz hat ihre Wissensdhaftlidikeit erschlagen.

Sie konnten nicht ernstlidi kausale Beziehungen aufsudien, wenn

sie — in Mißverständnis des Satzes, daß das jeweils bestehende

Gesetz bis zu seiner Aufhebung, teils im Interesse des sozialen

Friedens, teils wegen des drohenden Zwanges, beobachtet werden

müsse — das Gesetz als solches mit Respektabilität bekleideten. Was

man bei den Juristen bis jetzt Wissenschaftlidikeit nennt, ist Analyse

von Begriffen und Analogie bestehender Gesetze. Der Gedanke

Bacons ist bei ihnen noch nicht eingekehrt.

Die Großtaten der einzelnen Männer werden hiedurch nidit be-

rührt. Die führenden Geister empfinden regelmäßig am tiefsten die

Schwächen, an denen das Wissen ihrer Zeit leidet und streben über

sie hinaus. Sie vollenden die alte Zeit und leiten die neue ein. Die

Mitte des 19. Jahrhunderts verlangte praktische Reformen. Die Ein-

führung einer neuen Unterrichtsmethode, welche Scharfsinn und

Vernünftigkeit weckte, eines Rechtssystemes, weldies zum Nach-

denken, zur Vergleichung und zur Aufnahme der in ihm enthaltenen

besseren Verfügungen anregte, war für das einzelne Land eine er-

lösende Tat. In Österreich hat Unger diese Tat vollbracht; er hat

das nahezu erstorbene juristisdie Denken neu belebt, und er wird

deshalb mit Recht als Begründer der modernen österreichisdien

Jurisprudenz gepriesen.

DIE AUSBILDUNG DER JURISTEN

Referat auf dem XXXI. Deutschen Juristentag 1912 *)

Meines Erachtens hat der Deutsche Juristentag, indem er das

Problem, über welches wir derzeit verhandeln, auf seine Tages-

ordnung setzte, sidi, wie es sich gebührt, in den Mittelpunkt der

großen geistigen Bewegung gestellt, welche die deutsche Juristen-

weit endlich, ich darf es nach dreißigjähriger, jahrelang völlig aus-

sichtsloser Anstrengung wohl sagen, endlich ergriffen hat. Erlauben

Sie mir, dabei zu erwähnen, daß die deutsdien Juristen es bis jetzt

unterlassen haben, einem großen deutschen Rechtsdenker die Ehre,

die er verdient, zu geben. Der Nationalökonom Röscher hat seme

gründlichen Arbeiten in deren Wichtigkeit erkannt und anerkannt.

Aber die Juristen haben die Leistungen des kleinen Advokaten von

Rostock achtlos beiseite gestellt und haben weiterhin zu ihren alten

Götzen, zu ihren Windscheids und Arndts gebetet. Auch heute noch

sind es wenige Juristen, welche den Namen Heinrich Dankwardt,

und noch weniger, die seine Bedeutung kennen.

Das Problem, über welches wir sprechen, betrifft das Verständnis

der Juristen für psychologische, wirtschaflliche und soziologisdie

Fragen. Das Wort „Verständnis" nimmt man regelmäßig — audi

meine Herren Vorredner haben es getan — in dem Sinne, daß es

eine allgemeine, übersichtliche Kenntnis bezeichnet gegenüber dem

tiefer eingehenden Spezialwissen des Fachmannes. In diesem Sinne,

glaube ich, haben wir es überhaupt mit einem Problem nidit zu tun,

sondern nur mit der Frage, weldies die besten Mittel sind, um soldie

Kenntnis zu erzielen. Meine Herren Vorredner haben derartige An-

träge gestellt, die sich ziemlich gleidien . .

.

Auf alle von ihnen angeführten Einzelheiten möchte ich aber

nidit weiter eingehen. Sie sind sehr widitig, idi stimme ihnen audi

zu, allein sie haben nidit die nötige bildende Kraft und lösen nidit

das Problem. Wir haben in Österreich seit mehr als 50 Jahren ob-

ligatorisdie Vorlesungen über Nationalökonomie und dodi hatte m

») In dem Text wurden einige Kürzungen vorgenommen. (Anm. d. H.)
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derselben Zeit die historisch-sdiematlsche Begriffsjurisprudenz die

unbeschränkte Herrschaft. Das bloß nebenherige Studium genügt

nicht. Ich fasse das Wort „Verständnis**, welches in unserer Frage

enthalten ist, ernster und tiefer auf. Ich möchte nur kurz einstreuen,

daß ich es auch nicht in dem Sinne meine, welchen eine neue kultur-

philosophische Schule unter Dilthey, Windelband und Rickert diesem

Ausdruck gibt. Bekanntlich will diese Sdiule in dem Gegensatz von

Verständnis und Erkenntnis die Marke für den Gegensatz zwischen

historischer oder Kulturwissenschaft und nomothetischer oder Natur-

wissenschaft finden. Das heißt doch dem Worte eine viel zu große

Bedeutung beilegen. Alles was gesprochen wird, will verstanden sein,

alles was zusammengesetzt ist, jede Formel eines Naturgesetzes will

verstanden sein und spricht doch ein Naturgesetz aus. Wir verstehen

Menschen besser, weil wir auch Menschen sind — kann das einen

grundsätzlichen Unterschied bilden? Außerdem sind die Wissen-

sdiaften nicht in zwei, sondern mindestens in drei Gruppen zu unter-

teilen: in historische, in exakte und in technische Wissenschaften oder

wissenschaftliche Künste, Anleitungen für menschliche Tätigkeit. Zu

den letzteren gehört beispielsweise die Baukunst, die Heilkunst, und

zu ihnen gehört auch die Rechtskunst, die Jurisprudenz, welche

weder eine historische noch eine im engeren Sinn exakte Wissensdbaft

ist, sondern eine technische, eine praktische Wissenschaft, eine wissen-

schaftlidi geschulte Zwecktätigkeit, welche deswegen weder in die

eine noch in die andere jener beiden Kategorien eingereiht werden

darf. Ich fasse das Wort „Verständnis" in unserer Frage als Ver-

ständnis der organischen Verbindung, der grundlegenden Bedeutung

von Psychologie, Wirtschaftslehre und Soziologie für das wissen-

schaftliche Rechtsdenken auf. Ich will das erläutern. Was würde

ein medizinischer Fachmann dazu sagen, wenn auf einem allgemeinen

Kongresse, einem deutschen Medizinertage die Frage aufgestellt

würde: „Was kann geschehen, um bei der Ausbildung der Mediziner

das Verständnis für anatomische, physiologische und pathologische

Fragen in erhöhtem Maße zu fördern?" Ich glaube, meine Herren,

er würde dann zunächst die Gegenfrage stellen: „Was unterrichtet

man denn eigentlich bei eudi an der Universität?" Und wenn man

ihn aufklären würde, unterrichtet werden die vorgesdiriebenen

oder üblichen Heilmethoden für versdiiedene Krankheiten und ihre

gesdiichtliche Entwicklung, so würde er, glaube ich, antworten:
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„Dann fehlt eudi dodi die Wissenschaft, dann treibt ihr dodi nur

Handwerkerei, und wenn ihr eudi in ihre Gesdiichte vertieft, so treibt

ihr geschichtlich verbrämte Handwerkerei! Wie kann man wissen-

sdiaftlidie Heilkunst lehren, wenn man nicht die Struktur des Körpers,

seine Funktionen, die verschiedenen Störungen derselben und ihre

Ursadien studiert!" Meine Herren, ist es nicht bei uns ähnlich?

Lassen Sie mich ein Paradigma gebrauchen! Ein Unternehmer kommt

in eine bisher industrielose Gegend. Er eröffnet hier eine Fabrik,

er bringt seine Maschinen aus einem anderen Lande mit. Aber er

hat keine Arbeiter, keine Beamten und errichtet nun Fadischulen,

in weldien lediglich Beamte und Arbeiter für seine Fabrik ausge-

bildet werden. Die Leute lernen nichts als die Kenntnis der Maschinen

dieser Fabrik, zu ihrer Instruktion auch die der früher gebrauchten

Maschinen und die Art ihrer Handhabung. Es versteht sich von

selbst, daß hier ganz gute Arbeiter erzogen werden können, aber

Sie begreifen, meine Herren, wenn eine neue Masdiine kommt, so

sind sie unvorbereitet und müssen von frischem zu lernen anfangen.

Neue Maschinen selbst zu konstruieren lernt man in dieser Schule

nidit, der Lehrer muß vielmehr erklären: das Konstruieren gehört

nicht hieher. Ebensowenig die wissenschaftliche Grundlage der Arbeit.

Einzelne Lehrer mögen für sich weiter ausgreifen, aber das System

wird sie allenthalben hindern. Nun, meine Herren, ist es nicht bei

uns ebenso? Lernt man nicht an unseren Fakultäten, nadi dem was

uns noch jetzt überall gesagt wird, grundsätzlich nur das Gesetz des

eigenen Landes und seine Vorgeschichte? Sagen uns nicht noch heute

Lenel oder Jacobi: die Gesetzgebung gehöre nicht zur Jurisprudenz?

Audi im Gutaditen Gerlands ist ein ähnlidier Gedanke enthalten:

die Gesetzgebung sei eigentlidi Politik. Bedenken Sie, meine Herren,

überall werden derzeit neue Gesetze gesdiaffen, aber die Juristen,

welche sich anstrengen, um die Gesetze gut zu madien, sind gar

keine Juristen, sondern Politiker. Erst wenn das Gesetz gesdiaffen

ist, wird es ein Justizgesetz, und sie sind wieder Juristen geworden.

Wenn die juristischen Vertreter der verschiedenen Staaten im Haag

zu internationaler Gesetzgebung zusammentreten, so treiben sie

Politik. Und wir, meine Herren, im Deutsdien Juristentag treiben

alle Politik; erst wenn der eine oder andere Staat das, was wir

geraten haben, zu seinem Gesetz erhebt, dann sind wir wieder

Juristen. Können Sie sidi die Baukunst vorstellen, welche die Ardii-
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tektur als fremd erklärt, welche erst beginnen will, wenn der Plan

fertiggestellt und nur auszuführen ist?

Meine Herren! Als ich dereinst, nach mehrjährigen Studien natur-

wissenschaftlicher und philosophischer Art wieder zur Jurisprudenz

zurückkehrte, hat mich diese Selbstentmannung am meisten betroffen.

Ich habe meinen Groll damals, es war 1883, in einer Abhandlung,

„Der Wendepunkt in der Rechtswissenschaft", dahin ausgedrückt:

„Fürsten und Volk wollten da nicht Gesetze ihres Willens, sondern

Gesetze des Volkswohles schaffen." Sie wollten daher von Sachver-

ständigen erfahren, welche Gesetze sie geben sollten, um diesen

Zweck zu erreicheriy und an wen sollten sie sich um Bescheid wenden,

als an die Männer der Rechtswissenschaft? Sie hatten keine Ahnung,
daß sich die Juristen selbst den freien Ausblick in ihr Gebiet ver-

hängt hatten, um dann frisdiweg die Existenz dieses Gebietes zu
leugnen, und daß sie nach ihrer Lehre vom „positiven Redit" ant-

worten mußten: „Was für Gesetz ihr geben sollet, wissen wir nicht

und kümmert uns nicht. Das gehört in die uns fremde ,Gesetz-

gebungskunst'. Gebet Gesetze, welche ihr wollt! Wenn ihr erst ein

Gesetz gegeben haben werdet, wollen wir euch in Latein erklären,

was ihr für Gesetz gegeben habt."

Meine Herren! Wir haben uns praktisch über die positivistische

Lehre schon vielfach erhoben, so daß diese Worte nicht mehr richtig

scheinen, sie bildet aber doch noch das feste Gerippe unseres Rechts-

unterrichtes. Wie kann man aber zu einem tieferen Verständnis von
dem Verhältnis zwischen Rechtsdenken und soziologischem, psycho-

logischem und volkswirtschaftlichem Wissen gelangen, wenn man
als die eigentlidie Aufgabe des Juristen die Auslegung der bereits

bestehenden geltenden Gesetze ansieht? Die Voraussetzung, daß wir

unser Problem lösen können, liegt also darin, daß sich die Juris-

prudenz von dem Dienst des geltenden Gesetzes loslöst, daß sie

das Gesetz als ihr Produkt, nicht als ihren Ursprung auffaßt, daß
sie erkennt, sie sei eine freie Wissenschaft. So wie es keine Wissen-

schaft irgendwelchen Inhaltes geben kann — die Freiheit gehört zum
Wesen der Wissenschaft — , welche nicht auf eigenem Nachdenken
beruht, auf eigener Beobachtung, eigenem Versuch, eigener Er-

forschung von Gesetzen und Erlangung eines gewissen prophetischen

Blid^es für die Zukunft, so muß sich audi die Rechtswissenschaft

diesen freien Blick schaffen, wenn sie überhaupt den Namen einer
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Wissensdiaft tragen soll. Solange sie das nidit erreicht, hat Kirch-

mann redit, wenn er erklärt: Jurisprudenz sei keine Wissensdiaft;

sie häufe Massen von Büchern auf, man brauche aber lediglidi einen

Paragraphen zu ändern und alle diese Bücher haben keinen^ Wert.

Meine Herren, ich spreche nidit von dem Richter. Der Riditer ist

ein Organ der Rechtspflege im Lande und muß auf das andere

Organ derselben, den Gesetzgeber, die entsprediende Rücksicht

nehmen. Das Recht wird im Gesetzesstaat durdi sie beide, durch

Gesetzgeber und Riditer zusammen, vertreten. Deshalb war es ein

Fehler, den viele Verteidiger des Freirechtes begingen, wenn sie den

Riditer in den Mittelpunkt der Debatte gestellt haben. Die Organ-

eigensdiaft des Richters mußte störend wirken.
, 1 •

Vollkommen freireditlidi kann nur derjenige denken, der kein

Organ über und neben sidi hat, der freie Forscher und insbesondere

der Lehrer an der Hochsdiule. Hier ist der Anfang der Reform-

arbeit. Der Rechtsunterridit an der Hodischule darf nicht ein bloßer

Unterricht in den geltenden Gesetzen des Landes sein, in ihrer

historisdien Entwicklung, in ihren Leitsätzen und Konsequenzen, er

muß Unterricht in einer freien Wissensdiaft sein.

Wenn aber, meine Herren, das Gesetz als Unterlage fehlt, was

ist nunmehr die Unterlage dieses Unterrichtes, der freien, wissen-

sdiaftlichen oder, wie man sie gegenüber dem Legalwissen nennen

kann, der sozialen Jurisprudenz? Wir erhalten ein Wort, das nahezu

Modewort der modernen Juristen ist, zur Antwort: das Lehen Leben

ist allerdings ein allgemeiner Ausdruck, wie Natur oder Welt; man

meint auch Verschiedenes darunter. Die meisten meinen die Wirk-

lichkeit gegenüber dem Begriff, gegenüber dem Paragraphen, der

bloß auf dem Papiere steht, oder einem Prinzip, das nicht in die

Wirklichkeit treten kann. Andere meinen die Gegenwart gegenüber

einer abgestorbenen Vorschrift oder Sitte, durch welche der Tote

den Lebenden würgt. Andere wieder die Bewegung, die Betätigung

des Lebens gegenüber der Ruhe des Friedhofs oder die Personlidi-

keit, den unmittelbaren Verkc:r, wieder andere das Wohl der

Menschen gegenüber einer Justiz, quae fiat, pereat mundus. Immer

aber ist es das soziale Leben, das Leben der Mensdien in ihrem

Zusammensein und Zusammenwirken; in unserer Zeit eine umtas-

sende Arbeitsteilung, in welcher jeder nach seinem Platze hascht;

eine Besitz- und Erwerbsverteilung, weldie einigen muhelos Reidi-
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tümer in den Schoß wirft, tausende andere für ihr ganzes Leben
zur Sorge um das täghche Brot oder zum Hungertode verurteilt;

eine Schichtung in Familien, Stämme, Klassen, Staaten und der

Streit dieser Gruppen um Besitz und Macht, welcher auch im Staate

nicht aufhört; ein ewiger Kampf um das Dasein, in diesem Kampfe
aber dennoch eine sich immer mehr und mehr durch das Interesse

der einzelnen durchringende Erkenntnis von der Notwendigkeit
des gesellschaftlichen Lebens der Menschen, damit sie Menschen sein

und bleiben können — eine einfache soziale Tatsache, welche der

Ursprung aller Ethik und alles Rechtes ist. Ethik eine Gewissens-

mahnung, eine Ewigkeitsmahnung an die einzelnen zu vollkommener
Gemeinschaft; tief, reich im Inhalt, aber von geringem Einfluß auf

das Leben. Recht eine Gegenwartsorganisation, eine Ordnung der

Verhältnisse und des Verhaltens der Menschen zueinander, welche

verlangt, daß sie jetzt verwirklicht werden soll, welche deshalb an
die versdiiedenen Energien des Lebens gebunden ist, abhängig ist

von den Existenzbedingungen, von den Auffassungen, von den

Machtverhältnissen der Gruppen, welche beschränkt ist auf das

Durdisetzbare, im Inhalt unter der Ethik steht, sie aber überragt

dadurch, daß es das Wollen der rechtschaffenen und verständigen

Menschen, welche leben, vertritt und deswegen selbst eine Macht
des Lehens ist. Es ist ein Irrtum, welchen ein sehr tüchtiger Mann
in einem sehr tüchtigen Werk, nämlich Stammler in „Wirtschaft

und Recht" begeht, wenn er Wirtschaft als Stoff und Recht als Form
derselben erklärt. Gewiß, meine Herren, man kann die Sklaverei

als eine Wirtschaftsform betrachten, allein, ist sie bloß das? Schlägt

nidit die Peitsche des Aufsehers den Rücken wund und greifen nicht

die Zähne des Fanghundes in lebendiges Fleisch, wenn er den Flücht-

ling erjagt? Bei der Gummigewinnung in Peru haben wir vor kurzem
ähnliche Formen der Wirtschaft erlebt.

Nein, Recht ist keine bloße Form; Stammler hat den Menschen,

er hat die Empfindung und ihre Agitationskraft, das dynamisdie

Moment vergessen, das hier wirkt. Das Leben ist ein Kampf so-

zialer Energien, in welchem die stärkere die schwächere oft unter-

drückt, oft zerstört, und das Recht selbst ist Inhalt einer der Lebens-

energien, von welcher zu hoffen und zu wünschen ist, daß sie

stärker werde als jede andere.

Hier tritt nun die wissenschaftliche Jurisprudenz ein. Sie schafft
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Gesetze, sie belehrt den Richter und den Anwalt. Die Jurisprudenz

ist, wie sdion gesagt, keine historisdie und keine exakte, sondern

eine technische Wissenschaft, die wissenschaftlidie Anleitung zu einer

Tätigkeit. Sie ist die Kunst, soziale Einriditungen zu schaffen und

zu handhaben, welche mit möglidist großer Sicherheit und für mög-

lichst große Dauer Frieden unter den Menschen wirken. Sie ist so-

ziale Technik, und wenn man vom Juristischen spricht und Juristi-

fizieren, so meint man das Technische. Die Erfordernisse der Technik

sind es, durch welche sich die Jurisprudenz von der Ethik unter-

sdieidet. Sie muß ordnen, sie muß zwingen, deshalb muß sie aber

klar sein, klare Ausdrüdce haben und klare Grenzen ziehen. Des-

wegen kommt es allerdings vor, daß ökonomische oder gesellsdiaft-

lidie Verhältnisse in der juristisdien Fassung dem Leben gegenüber

eine sdiärfere, manchmal auch eine zu scharfe Form erhalten. Die

Jurisprudenz ist — erlauben Sie mir, das zu betonen — die Kunst,

soziale Einriditungen zu treffen, um Frieden zu wirken; aber diese

Einrichtungen sind nicht unbedingt, nicht an sidi friedlidi, sie wirken

nadi ihrer Art und fördern nur dann den Frieden, wenn sie richtig

gehandhabt werden. Das Eigentum ist beispielsweise friedenwirkend

dadurch, daß es Eingriffe in fremdes Gebiet hindert: aber es ge-

stattet anderseits und schützt die größte Rücksiditslosigkeit des Be-

sitzers, stellt neben den Verschwender unmittelbar die nackte Armut,

den blanken Hunger, und wenn der Hungernde nach dem Überfluß

des anderen greift, um nidit zu vergehen, so ist das Eigentum auf

Seite des Verschwenders. Ebenso ist der bindende Vertrag die Vor-

aussetzung für einen weiteren Verkehr, aber die Unvorsichtigkeit

einer Stunde zerstört das Lebensglück. Nidit die Logik, nidit die

abstrakte Konsequenz einer sozialen oder sogenannten Reditsein-

riditung ist also Recht, sondern Rechtsvermmfl ist es, welche Redit

madit. Reditsvernunft muß erwägen, in weldier Art, an weldien

Gegenständen, in welchen Grenzen die soziale Einriditung zu hand-

haben ist. Reditsvernunft hat audi das Verhältnis zwischen Gesetz-

geber und Richter zu entscheiden und ebenso das Verhältnis zwisdien

gegebenem Gesetz und neuen Resultaten der Wissenschaft. Redits-

vernunft ruht aber auf Erforsdiung der Folgen einer sozialen Ein-

riditung im Leben, in der sozialen Erfahrung, auf Vergleidiung

dieser Folgen mit dem Zweck des Friedens. Hier liegt das Gebiet,

weldies die Jurisprudenz systematisdi betreiben müßte. Nidit das

127



einfache gesAichtlidie Nacheinander von Rechtssätzen kann uns

unterrichten, was sein soll, was recht ist. Wenn man wissenschaft-

lich untersuchen will, so muß man prüfen, wie eme vom ReAt auf-

genommene soziale Einrichtung auf das Volk und dessen Lebe^-

Lltung wirkt oder gewirkt hat, wie z. B. das "^^«"""S^^.E^^':^*'

in England oder die Agrarverteilung in Frankreich oder die F.de.-

kommisse bei uns, wie der freie Vertrag oder die unbsliche Ehe auf

das Volk, auf dessen ökonomischen und gesellschaftlichen Bestand

gewirkt haben. Das allein kann eine Grundlage für weitere juristische

Einrichtungen abgeben.

Ich habe, meine Herren, gesagt, daß die Rechtsvernunft ihre

Grundlage in der sozialen Erfahrung hat. Soziale Erfahrung und

Leben ist nämlich dasselbe. Das Leben, indem es in das Denken des

Menschen eintritt, wird zur sozialen Erfahrung. Erfahrung, gesam-

melt, vertieft, denkend verarbeitet, ist aber Wissensdiaft, und so,

meine Herren, hat die freie Jurisprudenz, die wissenschaftlich ge-

sdiulte Reditsvernunft, ihre orgamsche Unterlage in der verar-

beiteten sozialen Erfahrung, d. h. in der Sozialwissensdiaft, deren

versd.iedeneZweigeSozialpsyd.ologie,Sozialökonomie,Soziologiesin^^^

Man hat darüber gestritten, was eigentlich Soziologie sei. Aber

sind nicht ebenso, wie Kauf, Tausch, Miete zunächst wirtsdiafthche

Verhältnisse sind, so Ehe, Famihe, Stand, Gemeinde zunächst so-

ziale Beziehungen, die dann juristifiziert werden? Man hat de

Soziologie die Existenz abgesprochen, weil nodi keine richtige

Definition aufgestellt sei. Aber, meine Herren beruht denn die

Wissensdiaft auf der Definition? Als ich kürzlich in einer Inter-

pellation an den österreidiischen Unterrichtsminister Dozenturen tur

Soziologie an den juristisdien Fakultäten verlangte habe ich die

Soziologie erklärt als die Lehre von den gesellsdiaftlichen Zusam-

menhängen der Menschen, ihren Tatbeständen, ihren Wirkungen,

ihrer Entwicklung und den sie beherrsd^enden besetzen. Man kann

sie auch kürzer bezeichnen als die Lehre von den sozialen Zusam-

menhängen, ihren Tatbeständen und Gesetzen. Ist das nidit genug

deutlich: wenn man wissenschaftlich arbeiten will? Muß man sich

wirklich erst um eine allgemein befriedigende Definition umschauen

In ganz derselben Weise hat Claude Bernard seinerzeit einen Kanipt

um den Bestand der Physiologie führen müssen. Auch die Patho-

logie war zu Zeiten Rokitanskys und Virchows noch keine ausge-
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bildete Wissenschaft wie heute. Sie ist aus dem Geiste der modernen

Medizin entstanden, und ebenso wird die Soziologie als reife Wissen-

schaft aus dem Geiste der freien Jurisprudenz hervorgehen.

Über die grundlegende Wichtigkeit von Psychologie, Volkswirtsdiaft

und Soziologie für das wissenschaftlidie Rechtsdenken erlauben Sie

mir, nur wenige Beispiele anzuführen. Wer darf über Schuld, Strafe,

Strafvollzug mitsprechen, der nicht Psychologie kennt? Ich meine

nicht abstrakte, sondern konkrete Psychologie. Aber nicht bloß der

Verbredier, auch der Zeuge ist bereits, wie Sie wissen, in sehr ak-

tueller Weise Gegenstand wissenschaftlicher Prüfung geworden, und

die Untersuchungen von Stern, Liszt und anderen werden jedem Ridi-

ter die gewichtigsten Zweifel an mancher Zeugenaussage einflößen.

Nebenbei bemerkt, meine Herren, es würde auch die Psydiologie

des Sadiverständigen, des Psydiiaters, des Anwaltes, die Psydio-

logie des Riditers eine interessante Ausbeute geben. Aber nidit bloß

das Strafredit braudit die Psychologie, auch im Zivilredit treffen

wir Freiheit der Entschließung, Furcht, List, Irrtum, Treu und

Glauben. Das alles ist psydiologisdi. Und sdiließlidi ist doch das

ganze Recht für Mensdien gesdiaffen, für Mensdien, die denken,

fühlen und wollen. Idi erlaube mir, einen Satz zu wiederholen,

weldien idi 1888 in einem Vortrag über „Reditstheorie und histo-

risdie Sdiule" ausgesprodien habe: „Lust und Unlust, der Ursprung

unseres Wollens, ist audi der Ursprung alles Seinsollens. Was dem

Mensdien Lust erweda, ist im Keime Redit, was ihm Leid schafft,

im Keime Unredit. Und wenn eine Maßregel Hunderte von Jahren

besteht und eine andere heute zum ersten Male gedacht wird, so

kann Lust und Leid des Mensdien Schiedsrichter zwisdien beiden

sein und die Waagsdiale kann tief zugunsten der letzteren sinken."

Über den Einfluß der Volkswirtsdiaft auf das Recht brauche idi

wohl nidit ausführlicher zu spredien. Wer die Umwälzung unseres

Redites, namentlidi unseres Privatredites kennt, weiß: Nidit durdi

die Juristen, sondern gegen sie ist sie erfolgt; die Volkswirtsdiaft

hat sie gebraudit, die Volkswirtschaft hat unser Redit revolutioniert.

Die Juristen haben das Neue so wenig verstanden, daß z. B. Van-

gerow Zeit seines Lebens die Übertragung einer Forderung nidit

begreifen konnte und selbst unser Unger das Giro auf eine zusam-

menhängende Reihe von Novationen und Novationsmandaten zu-

rüd^geführt hat. Der Gedanke, daß Rüdsidit auf den Dritten die

Of ne r, Sdiriften
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Konsequenz der Übertragung durd.bred.en könne, konnte dem Ro-

manisten, solange er sid. nid.t selbst vom Romanisten befreite nicht

zum Bewußtsein kommen. Aber, meine Herren, einen einzigen Grund-

satz will idi anführen: „Die Volkswirtsdiaft erzeugt das Redit ver-

teilt
" Das Red.t verteilt nad. anderem Maßstab als erzeugt wird,

es teilt beispielsweise das Gebäude, das im guten Glauben auf dem

Grunde eines anderen aufgebaut worden ist, dem Grundeigentumer

zu, die Erfindung des Angestellten dem Dienstgeber, das ganze Ar-

beitsprodukt dem Unternehmer. Die soziale ^-8^ V-^''^^^^^^^^^

wesentlich wirtschaftlidier Natur ist, ist im Kern in diesem Grundsatz

enthalten. Was nun aber die Soziologie betrifft, welcher man wegen

einer mangelnden Definition die Existenz abspredien will, ^ ist ge-

rade sie der Ursprung der Reform des Red^tes gewesen De^n die

historisdie Sdiule ist aus dem Satz entstanden, daß das Recht ein

Teil des Volkslebens sei, und daß aus diesem Grunde ein allgememes

Naturred^t nicht geschaffen werden könne Leider hat die Ro-

manistik gehindert, daß die Sdiule den Gedanken -^-
J^^^^^^^^^

hat. Wir finden ihn dann bei Marx wieder, wenn er die Kategorien

des Rechts historische Kategorien nennt. Ein konkretes BeispieL

Wenn wir im römischen Redit finden, daß praecipue id suum

putabant, quod manu cepissent, wenn wir hören, daß zu ihrer

familia die ländlidien, nid.t aber die städtisdien Servituten gehorten

daß sie Annahme von merces für unfrei hielten und dem Mandat

und Deposit ihren Namen abspradien, wenn der Mandatar odei

Depositar Zahlung nahm: wissen wir dann nidit daß wir es mi

dem Rechte eines kriegerisdien und ad^erbautreibenden Volkes zu

tun haben, das mit Sklaven arbeitete? Und wenn wir m unserem

Red^tsdenken neben mancherlei manchesterlichen
-\-;^^^^^^^^^^^^^

reditlichen Ideen, weld^e beispielsweise noch - /^^^^^"^^^^^f^^^^

in dem unbegrenzten Familienerbredit des deutschen Gesetzes

enthalten sind,' wenn wir zugleid, eine gewisse Hod.sd.at-^^^

Mensd^entums und der Arbeit finden, halten wir uns nidit für bes er

a^s ulre Vorfahren! Es ist nid.t unser Verdienst, es ist d.e Folge

der sozialen Umwälzung eines Jahrhunderts, weld.es Millionen

Mensdien in die Gesellsdiaft aufgenommen hat, die nidits ihr eigen

"als ihr Mensd^entum und ihre Arbeitskraft. Dadur^ -
^^

Gedanke, daß aud. diese ein Red.t zu leben haben, ^-

^f^J^.^^^^^^

der verständigen und redlidien Mensdien gedrungen und hat in unser
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Redit einen gewissen humanitären und sozialen Zug gebradit. —
Sie sehen, meine Herren, es ist ein anderes, was gegenüber den

Vorschlägen meiner Herren Vorredner das Verständnis für sozio-

logisdie, psychologische und volkswirtsdiaftlidie Fragen von uns ver-

langt. Wir müssen erkennen, daß Jurisprudenz die Disziplin der

sozialen Fürsorge ist und auf der Sozialwissenschaft; beruht, daß diese

ihre theoretische Grundlage ist, und daß der Rechtsunterricht deshalb

auf sozialwissensdiaftHchem Boden, nicht auf historisdiem, aufgebaut

werden muß. Er muß also gründlich umgestaltet werden. Die

Juristen, die in die Hodischule kommen, müssen vom ersten Augen-

blidt an wissen, daß die Rechtskunde nicht in bloßer Gelehrsamkeit

besteht, nicht im Studium alter Senatus-Consulta und papyri, und

nidit im bloßen Auseinanderlegen von Paragraphen, daß sie viel-

mehr ein Können verlangt, Arbeit gegen die sozialen Leiden des

Volkes, für sein Schaffen, für sein ganzes Sein und Tun. Dazu

müssen sie es aber kennen. Und deshalb müssen Psychologie, Volks-

wirtschaft und Soziologie am Beginn des Studiums gelehrt werden.

Der Jurist muß sdion wissenschaftlich denken können, wenn er an

das Studium der Gesetze seines Landes herantritt. Sie werden also

begreifen, daß idi mich nicht zufrieden geben kann mit den Einzel-

heiten, welche meine verehrten Herren Vorredner vorgesdilagen

haben, obwohl sie gut sind, weil mit solchen Einzelheiten allein nichts

getan ist. Der leitende Gedanke des Unterridites muß umgewandelt,

der ganze Charakter des Rechts muß anders verstanden werden,

man muß erkennen, daß die Jurisprudenz eine Lebenswissenschaft ist,

auf dem Leben ruhend, für das Leben tätig. Das habe ich mir nun er-

laubt, in einen Satz zu fassen, den ich Ihnen zum Beschluß vorsdilage:

„Der Deutsche Juristentag erklärt es für notwendig, daß dem

Juristen bei seiner Ausbildung nicht bloß die Kenntnis der Landes-

gesetze nebst ihrer gesdiichtlichen Entwicklung und ihren Leitsätzen,

sondern ein allgemeines wissenschaftliches Rechtsdenken vermittelt

werde, für welches ausreichende psychologische, volkswirtschaftliche

und sozialwissenschaftliche Kenntnisse die unentbehrliche Grundlage

bilden, und hält zu diesem Zweck insbesondere eine gründliche Um-

gestaltung des Unterrichts an der Hochschule für erforderlich."

Das ist der einzige Satz, den ich Ihnen vorschlage. Wichtig ist

mir nur das Prinzipielle, und es würde mich freuen, wenn Sie mit

mir im Prinzip einig wären.



FREIRECHT UND SCHUTZZWANG

1914

Bei dem Worte Frelredit denkt man gewöhnlich an die freie

Urteilsfindung des Riditers, an das Verlangen, daß der Riditer sidi

mehr durch die sachgemäße Würdigung des Falles leiten lasse als

durch mühsame, logische Deutung des Gesetzes, das an den ball

nicht gedacht hat. Man könnte glauben, diese Ansicht sei die eiiv-

fache Folge vernünftigen Nachdenkens. Das wäre ein Irrtum. Auch

das Nadidenken schwankt, auch was man für vernünftig halt, ist ein

soziales Produkt. Einsichtsvolle Fürsten, wie Friedrich der Große

oder Josef der Zweite, haben vom Richter strenge Ausfuhrung

des Gesetzes verlangt und Anfrage in zweifelhaften Fällen. Solange

die Ordnung der Herren und Untertanen bestand, solange der Herr

zu befehlen und der Untertan zu gehorchen hatte, war das Gesetz

Herrenbefehl und der Richter sein Werkzeug. Erst wenn die Ord-

nung freier Staatsbürger ersteht, tritt an die Stelle des Königswillens

(regis voluntas) als oberster Richtschnur das Wohl des Volkes (salus

publica), der im Leben, im Verkehr, in Verträgen und Übungen

sich aussprechende Volkswille. Nicht der Richter soll vom Gesetz

befreit werden - das Übergewicht, das der einzelne Riditer bei dem

Urteil nach freiem Ermessen erhält, bildet vielmehr eine Sdiwache des

neuen Verfahrens, den Angriffspunkt für seine Gegner -, sondern

das Volk soll in seinem Leben frei werden vom Herrenbefehl Das

bedeutet aber nur für das allerdings große Gebiet ^es Verkehrs-

lebens, das durch die Klugheit des Alltags, durdi die Billigkeit der

einzelnen gut geregelt wird, ein freies Ermessen. Für besonders ge-

artete Fälle kann das sadigemäße Nadidenken dazu fuhren, ein

soldies Ermessen der Partei und des Riditers auszuschließen, Ver-

fügungen und Verträgen entweder die Wirksamkeit gegenüber

Dritten zu versagen, oder selbst die Wirksamkeit zwischen den

Parteien. Das erstere ist heute namentlidi beim Registerwesen für

Rechtsänderungen, Haftungen und Vertretungsbefugnisse ubhdi und

will das Publikum vor unbekannten Abmadiungen sdiutzen, die es

sdiädigen. Das andere finden wir insbesondere beim Arbeitervertrag,

bei Miete und Pacht, bei Darlehens- und Pfandverträgen; es schützt

den schwächeren Vertragsteil gegenüber dem stärkeren, der seine

Notlage ausnützen will. Auch das stammt aus dem Lehen, und liegt

im Freirecht, welches man also in seinem Wesen nidit mit Ermessens-

recht gleichstellen darf, wenn es auch oft zu diesem führt, welches

vielmehr in unserer Zeit die gleiche Aufgabe hat, die das Naturredit

zwei Jahrhunderte lang ausgefüllt hat und sich von diesem nur

durch seinen konkreten lebendigen, erfahrungsmäßigen Charakter

unterscheidet. Freirecht ist nicht immer und nicht wesentUch Er-

messensrecht, aber immer und wesentlich ein vom Herrenbefehl

freies, bloß durch vernünftiges Erfahrungsdenken geleitetes Redit.

Es steht nicht dem Gesetze entgegen, aber das Gesetz ist ihm nur

ein Mittel zu guter Rechtspflege, so wie das Ermessen des Richters

ein zweites ist. Praktische Vernunft hat zwischen beiden zu wählen

oder beiden eine entsprechende Teilfunktion zuzuweisen.

Man ist gewöhnt, bei Zwangsrechten, wie ich sie nannte, von

einem Einschlag öffentlichen Rechtes in das Privatrecht zu sprechen.

Aber was ist der grundsätzlidie Unterschied zwischen Privat- und

öffentlichem Recht? In früherer Zeit hatte man angenommen, die

Menschen hätten zunächst isoliert gelebt und sich dann willkürlich

aneinandergesdilossen. Die Privatrechte bestünden also vor der

Organisation einer Gesellschaft und die Gesellschaft habe sie bloß an-

zuerkennen; sie selbst formiere nur die Rechte und Pflichten, welche

die Organisation betreffen und das öffentliche Redit bilden. Von

dieser Auffassung sind wir zurückgekommen. Die Erfahrung zeigt,

daß wir den Menschen von den ersten Zeiten an in Gesellschaft

treffen. Die Horde umfaßt bereits den ganzen Menschen, und die

Entwicklung geht nicht vom freien zum gebundenen, sondern —
obwohl man sich audi hier vor Schablone hüten muß — vom ge-

bundenen zum freien, oder vielmehr von dem gezwungen sozialen

zu dem durch Erkenntnis sozialen Menschen. Je weiter der Zu-

sammenschluß geht und je mehr man sich auf eine gewisse soziale

Kultur verlassen kann, desto mehr wird das Gebiet, das nicht für

die Lebens- und Tatkraft, für die Organisation und Kultur des

Volkes notwendig ist, der Autonomie der einzelnen überlassen; ob-

wohl man sidi immer wieder überzeugt, daß die Kultur den Eigen-

nutz und die Rücksiditslosigkeit der einzelnen nur übertündit und

1
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daher immer wieder - jetzt wieder - Schutzzwang für die Be-

drohten als notwendig erkennt. Das Gebiet der indwiduellen

Autonomie ist nun das Privatredit. Es fällt nidit mit einer be-

stimmten Gruppe von Lebensverhältnissen zusammen. In allen

Verhältnissen tritt das Sozialinteresse als Leitgedanke und als Grenze

für das Ermessen des einzelnen auf, in den meisten wird anderseits

audi der individuellen Autonomie ein gewisser Raum gegeben.

Wenn man systematisch Privat- und öffentliches Redit untersdieidet,

so meint man die Gebiete, in welchen vorwiegend Autonomie oder

vorwiegend das zwingende Interesse der Organisation reguliert.

(Ofner, Wohnungsnot und Wohnungsmietrecht.)

In weldi inniger Beziehung das Zwangsrecht zur Ordnung freier

Staatsbürger steht, möge an den Minimalrechten gezeigt werden, die

wir gewähren und auf die zu verzichten wir nicht gestatten. Wir

schützen ein Existenzminimum vor Steuern und Exekution. Wir

sichern dem Arbeiter eine Ruhezeit und beginnen mit der Sidierung

einer gewissen Lohnhöhe (Lohnämter in England). Wir versichern

den Arbeiter zwangsweise für Krankheit, Berufsunfähigkeit und

Alter. Wir sichern den Pfandsdiuldner gegen übermäßigen Verlust,

den Mieter gegen ungesunde Wohnung und wir sind daran, noch

andere Minima mit Zwangsschutz aufzustellen. Sie verwirklichen

in ihrer Gesamtheit die Idee der wirtschaftlichen Freiheit. Einer

Freiheit, die der persönlidien und politisdien Freiheit entspridit, auf

weldie wir den einzelnen ebensowenig verziditen lassen. Wiederum

nicht aus reiner Vernünftigkeit oder Humanität. Auch der Inhalt

unseres Fühlens ist soziales Produkt. Der einzelne ist in der Ordnung

freier Menschen der Grundstein des gesellschaftlichen Gebäudes. Aus

den einzelnen bildet sich das Volk, aus ihrer Lebens- und Tatkraft

die Lebens- und Tatkraft des Volkes. In ihrem eigenen Interesse

muß die demokratisciie Organisation dafür sorgen, daß ihre Grund-

lage fest und sidier sei. Der einzelne kann auf seine Freiheit nidit

verzichten, weil sie nicht sein aussdiließliciies Eigentum ist, weil die

Gesamtheit sie für sich braucht und verlangt. Auch das gehört zum

Gedankengang des modernen Freiredites.
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SOZIALES RECHT

1917

Im Deutschen Reidi, in österreidi und Ungarn haben sich Gesell-

schaften für soziales Recht gebildet, um in enger Arbeitsgmeinschaft

für ihr gemeinsames Ziel zu wirken. Was wollen diese Gesellschaften?

Was ist soziales Recht? Man kann die Einwendung erheben und sie

ist erhoben worden, daß „sozial" kein Unterscheidungsmerkmal im

Redit sein kann. Denn alles Recht sei sozial, Redit sei Ordnung der

gesellschaftlidien Lebensverhältnisse und enthalte das Soziale im Be-

griff. Das ist in gewissem Sinn richtig — nidit in dem unserigen.

Man könnte ebenso erklären, jeder Staat sei ein Volksstaat, weil

ein Staat ohne Volk undenkbar ist, während der Volksstaat, den

wir meinen, im Gegensatz steht zum Fürsten- und zum Ständestaat.

Gefehlt hat bisher vor allem die Erkenntnis des organischen

Zusammenhanges, der Wediselwirkung zwisdien dem Redit und der

Lebenstätigkeit der vergesellsdiafteten Mensdien. Das klingt seltsam,

aber in einem von Leidensdiaft und Vorurteil völlig abseits liegenden

Gebiet finden wir ein ansdiauliches Beispiel. Die Heilkunde ist gewiß

ihrem Wesen nadi auf Heilung von Gebredien des mensdilidien

Körpers bedacht und hat das Physiologisdie im Begriff. Dennodi

ist die Physiologie als Wissenschaft selbst kaum 70 Jahre alt und

ebenso alt ist die moderne wissensdiaftlidie Medizin. Sie konnte erst

beginnen, als Physiologie, Pathologie, pathologisdie Anatomie ent-

sta'liden waren und mit Hilfe des Mikroskops und anderer Mittel

in die Geheimnisse der Körpertätigkeit hineinleuchteten. Bis dahin

war die ärztlidie Kunst trotz mandierlei naturphilosophisdier Ver-

brämung kaum mehr als Empirie, weldie die Symptome von Leiclen

beobaditete und mit allerlei Mixturen und Latwergen behandelte.

Im Redit haben reale Kräfte mitgewirkt. Vorurteil und Madit haben

gemeinsam die Entwid^lung eines freien wissensdiaftlidien Denkens

lange Zeit verhindert. Die Erforsdiung der sozialen Zustände war

während des Mittelalters und bis auf unsere Zeit durdi das pohtisdie

System ausgeschaltet, das auf Untertänigkeit und Herrengewalt von
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Gottesgnaden ruhte. Diesem System entsprach die Auffassung vom

Recht als einer Summe von Gesetzen, diese gedacht als Befehle des

Herrn, denen die Untertanen blind zu gehorchen hatten und die von

Beamten und Richtern blind auszuführen waren. Der Befehl des

Herrn war Ursprung des Redites und jeder Kritik entzogen. Der

Wille des Herrn war Recht, mochte er ein Titus oder Nero sein,

ein Mensdienfreund oder Menschenverächter. Bei soldier Auffassung

konnte das Reditsstudium nichts anderes enthalten als die Erlernung

der Herrenbefehle und der Mittel, um nach Sprache und formaler

Logik ihren Inhah auszulegen. Zudem hatte das Deutsche Reich

das römisdie Recht der byzantinisdien Periode als sein gemeines

Recht aufgenommen und so lag die wichtigste Auslegungsquelle in

der volksfremden Rechtssammlung Justinians, dem corpus juris. Es

war noch ein unverhofftes Glüd. für die Rechtsentwicklung, daß die

Römer zur Zeit ihrer großen Juristen freier waren als in der letzten

Epoche, und daß diese Meister klaren Denkens noch ein gutes Ver-

ständnis für die gesellschaftlichen Zwecke des Rechtes, für Billigkeit

und Natur der Sache hatten. Das hinderte den vollen Zusammen-

brudi des Rechtsdenkens, und als die Reformbewegung begann,

konnte sie sich gerade auf die römisdien Meister als Stützen berufen.

Der Richter war unter diesem System der willenlose Diener des

Gesetzes. Das fremde römische Redit, das er lange Zeit anzuwenden

hatte, trennte ihn noch mehr vom Gedankengang des Volkes. Er

war weltfremd aus der Konsequenz seines Berufes. Er durfte nidit

celbst denken. Er durfte die Bedürfnisse des Volkes und seine

Wünsche nicht beachten, außer in den engen Grenzen, in denen

das Gesetz ihm es gestattete. Er hatte aber auch infolge seiner Er-

ziehung gar nidit das Bewußtsein, daß dies seine Aufgabe sei. bo

galt in Wirklidikeit der Spruch: „fiat justitia pereat mundus."

Dem Volk mußte das Redit als etwas Aufgezwungenes, Äußer-

lid.es erscheinen, das zu seinem Fühlen und Wollen seiner Sitte

und Sittlichkeit in keiner Beziehung stand. Es war ein Polizeisystem,

das lediglich der Tätigkeit Schranken setzte, jeden, der diese uber-

sdiritt, mit Exekution und Strafe verfolgte, aber sich um das Leben

des Volkes innerhalb der Sdiranken nidit kümmerte. Konkret ge-

sprodien: wer stiehlt, wird eingesperrt; wie er lebt, leben kann, ohne

zu stehlen, ist für das Recht gleichgültig. Das Recht ersdiien deshalb

audi als rein negativ; noch Sdiopenhauer erklärte als das Positive,
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Primäre das Unredit; Redittun heiße nur, kein Unrecht tun. Moral

und Redit sind bei soldier Auffassung wesensfremd, sie stehen in

keinem Verband, das Recht verlangt Legalität, die aber mit Im-

moralität durchaus vereinbar ist.

Dieses unselige System bestand allenthalben in Europa und wir

spüren es nodi am eigenen Leib. Denn soziale Beziehungen und

Ansiditen, besonders, wenn sidi starke Interessen an sie knüpfen,

verharren nodi lange, nadidem sie grundsätzlich aufgegeben sind.

Die Herren der alten Zeit haben nodi jetzt eine Sonderstellung inne

mit staatsreditHdien und wirtsdiaftlidien Vorrechten. Gewohnheiten

des früheren besdiränkten Verkehrs, Auffassungen und Gefühls-

stimmungen aus der alten Herrsdiaft und Untertänigkeit, auch das

Mißtrauen des Volkes gegen Staat und Redit haben sidi in unseren

Einriditungen und Sitten erhalten. Vielen unserer Juristen gilt das

Redit nodi immer als Gesetzessammlung und der Buchstabe des Gesetzes

als ihr Herr. Wir leben noch großenteils im Mittelalter. Aber grund-

sätzlidi hat das System, wie es in der Untertänigkeit seine Wurzel

hatte, so audi mit der Untertänigkeit seinen Boden verloren. Die

Stunde, die freie Staatsbürger schuf, zvar auch die Gehurtsstunde

des neuen, des sozialen Rechtes. Sozial, weil es auf dem Gedanken

des Staates als des organisierten Volkes, der organisierten Gesell-

sdiaft freier Mensdien fußt. Sozial, weil das Volk mindestens im

Grundsatz berufen ist, an der Gesetzgebung teilzunehmen und die

Verwaltung seiner Angelegenheiten selbst in die Hand zu nehmen,

weil hiebei die Anliegen und Ansichten des Volkes zur Geltung ge-

bracht werden und das Redit also sichtbar in den gesellschaftlidien

Bedürfnissen und Wünsdien seinen Ursprung nimmt. Sozial, weil

der Zwedt des Rechts erkannt wird, dem Wohl der Gesellschafl und

ihrer Mitglieder zu dienen und an die Stelle des bisherigen Nadi-

denkens über den Herrenwillen das Nadidenken über die Lebens-

und Wirtsdiaftsweise des Volkes und die Mittel zu ihrer Verbesserung

tritt. Sozial, weil das Volk nidit mehr bloßes Objekt, sondern Sub-

jekt, Sdiöpfer des Redites ist. Sozial im Gegensatz zum legalen

Recht, das sich auf das bestehende Gesetz, und zum formalen Redit,

das sich auf die Konsequenz von Reditsbegriften und Redits-

einriditungen stützt. Auch die Gesellsdiaft ist für das soziale Redit

kein abstrakter Begriff, sondern eine Gesamtheit wirklidier, warm^

blutiger Mensdien, die fühlen und wollen, und deren jeder kraft



seines Lebens Mitglied der Gesellschaft ist. Das soziale Recht geht

daher vom Menschen aus und Urrecht ist ihm das Recht zu leben.

Bei der Gesetzgebung, die im Vordergrund steht, zeigt sich sofort

die Unzulänglichkeit der alten Rechtslehre. An wen anders sollte

das Volk sidi wenden, um Inhalt und Form der in ihrem Endziel

gewünschten Gesetze zu finden, als an die Männer des Redites?

Für die Juristen der alten Schule gehörte aber die Gesetzgebung gar

nidit zum Recht, sondern zur Politik. Ihr Denken begann erst,

wenn das Gesetz gesdiaffen war. Sie hatten in ihrer Rüst-

kammer auch wenig Zeug für einen Rat. Denn sie hatten nur dog-

matisch und historisch denken gelernt, sie kannten nur das geltende

Gesetz und altes römisdies, deutsdies und kanonisches Recht. Was

konnte dieses Wissen viel nützen? Das bestehende Gesetz sollte ab-

geschafft werden, das alte Recht aber stammte aus anderem Volk

und anderen Zeiten. Die Römer insbesondere, deren Recht den

Kern des Studiums bildete, waren ein Kriegervolk gewesen, das

Beute madite, mit Sklaven wirtschaftete, Gewerbe, Handel und

Lohnarbeit veraditete, dessen Verkehr sich in engen Grenzen be-

wegte. Wir aber sind ein Volk friedlicher, freier Arbeit. Für uns ist

Arbeitslohn ehrenwert und Beutemachen schädlich. Dampfkraft und

elektrischer Strom sind in die Dienste des Menschen getreten und

mit ihrer Hilfe haben sidi Produktion, Transport, Verkehr in Um-

fang und Formen unendlich geweitet. Erdteile sind einander im

Verkehr nähergerückt, als es früher Orte in der Entfernung einiger

Wegstunden waren. Eine bisher ungeahnte Arbeitsteilung hat sich

entwickelt. Zugleich aber sind Millionen früherer Halbsklaven in

die Gesellschaft eingetreten und verlangen ihre Mitgliedsrechte, ihren

Platz an der Sonne. Ihnen wendet sidi das Interesse vorzugsweise

zu und wir denken beim Begriff „sozial" zunächst an sie, an die

besitzarme, arbeitende Bevölkerungsmasse gegenüber privilegierten

Gruppen. Unsere wirtsdiaftlichen und Sdiichtungsverhältnisse, unsere

Anschauungen und Bedürfnisse sind dadurch wesentlidi andere ge-

worden; die alten Ordnungen mit ihren engen Formen und ihrer

engherzigen Auffassung sind unfähig, dem Wollen unserer Zeit zu

entsprechen. Die gelehrte Reditswissenschaft mußte also versagen,

und die Not der Zeit, das Sdiidisal der Stunde trieb das Redits-

denken zum Jungbrunnen aller Erkenntnis, zur Erfahrung, zur so-

zialen Induktion. Heute wird es kaum jemand begreifen, daß ich
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vor 40 Jahren mit diesem Verlangen als ein Eigenbrötler, ein Son-

derhng angesehen wurde.

Seitdem ist die Erkenntnis erwacht und von allen Seiten hat

das Sdiürfen begonnen. Es ist, wie wenn ein neues Goldland ent-

deckt wurde. Jeder faßt nach seiner Weise an, sozialpolitisch, frei-

rechtlerisdi, naturgeschichtlidi, philosophisch, auslegungskritisch, so-

ziologisdi, psychologisdi, organisatorisch usw. Alle Richtungen sind

fruchtbar, alles Gefundene wird sich ergänzen, ungeahnte Sdiätze

liegen offen.

Im neuen System ändern sich alle Beziehungen des Rechtes. Der

Gedanke, seinen Inhalt aus der Erfahrung zu schöpfen, erlöst an

sidi das Rechtsdenken aus seiner Weltfremdheit; die Fundgrube

seiner Erfahrung ist doch der lebende tätige Mensch! Er führt Juristen

und Menschen unmittelbarer Lebenserfahrung aus allen Gruppen des

Volkes zusammen zur Verständigung und zur gemeinsamen Arbeit.

Nicht bloß bei der Gesetzgebung, auch im Richteramt, in der Ver-

waltung und bei der vielfältigen Tätigkeit der freien Organisationen,

welche die staatliche vorbereiten und begleiten. Denn auch darin

ist das neue Rechtsleben sozial, daß die Regelung nicht mehr dem

Staat überlassen wird, sondern daß die Bevölkerung, die Gesellsdiaft

neben dem Staat, zugreift und im Wege freier Organisation, durch

Rede und Drucksdirift selbsttätig mitwirkt.

Das Gesetz ist jetzt nidit Ursprung, sondern selbst Produkt

sozialorganisatorischen Denkens, als das nunmehr das Reditsdenken

erkannt wird. Schon die Begründer der historischen Schule, die am

Eingang der neuen Entwicklung stand, hatten statt vom Gesetz

als Rechtsquelle, von Rechtserkenntnisquelle gesprochen. Aber Grund-

lage des Rechtes war ihnen eine mystisdie Volksüberzeugung,

während das Gesetz für uns deutlich auf eine vorhergegangene Un-

zufriedenheit mit dem bestehenden Zustand, auf bewußtes Nach-

denken über die Abhilfe, auf Vorsdiläge im Regierungsentwurf,

in Kritiken aus den Volkskreisen, und bei der Beratung im Parla-

ment hinweist, die endlidi zum Gesetz führten.

Das Gesetz ist auch nidit mehr Herrenbefehl. Man darf wohl

nidit Ideologe sein. Das Volk und seine Vertreter teilen sidi in

Parteien und die Mehrheitspartei gebraucht ihre Madit, so daß

sidi ihr Gesetz politisch von dem des absoluten Fürsten oft wenig

unterscheidet. Dennoch hat es einen wesentlich anderen Charakter.
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Es ist grundsätzlich ein Mittel für das Volkswohl, wird in dieser

Eigenschaft beschlossen und ist zufolgedessen der Kritik zugänglich.

Die Mystik des Herrenbefehls ist gebrochen. Der freien Forschung

und der Verbesserung ist der Weg geebnet. Ist ein Rechtsgedanke

in der Bevölkerung genügend stark geworden, so erzwingt er sidi

auch die Mehrheit im Gesetzgebungskörper. Das beweist die Redits-

entwicklung der neuen Zeit. Sie ist ein Spiegelbild unserer wirt-

schaftlichen und sozialen Entwicklung, wenn sie dieser audi nur

zögernd folgt, weil die Madithaber der früheren Periode sich

sträuben. Alle Energien des Volkslebens halten nach kurzer Zeit

den Einzug ins Redit.

Der Einblick in die Entstehung des Gesetzes läßt dessen Wort-

laut riditiger werten. Wir sehen, daß die Fassung eines Gesetzes

immer nur einen Versuch bildet, dem Gedanken, den es verfolgt,

einen möglichst klaren Ausdruck zu geben, daß aber dieser Ver-

such immer ungenügend ist und man den Gesetzgeber selbst miß-

versteht, wenn man sich zu ängstlich an den Wortlaut hält. Ab-

gesehen davon, daß das Gesetz nach dem glücklichen Worte Thöls

immer weiser ist als der Gesetzgeber, weil es nicht ihm, sondern

dem Volke dient.

Das ist der Sinn der freien Rechtsfindung durch den Richter.

Gewiß hat er das Gesetz zu beobachten, aber nicht mehr als Be-

fehl eines Herrn. Er ist ein gleichwertiges Glied der Rechtspflege

neben dem Gesetz. Er soll eine zum Wohl des Volkes getroffene

Maßregel zum Wohl des Volkes durchführen. Er muß das Gesetz

daher immer vernünftig verstehen und nötigenfalls aus der Ver-

nunft des Lebens ergänzen und berichtigen. Der Zweckgedanke des

Falls tritt als Rechtsquelle neben das Gesetz. Nicht mehr heißt es:

fiat justitia pereat mundus; das Recht ist da, um zu helfen, um
Leben zu schützen und zu fördern.

Das Reditsdenken ist auch nicht mehr negativ, es sucht nicht

mehr bloß die Grenze der Tätigkeit, sondern nimmt diese selbst

in sein Bereich auf. Rechtspflege, Verwaltung und Selbsttätigkeit

des Volkes bilden, wenn auch organisatorisch getrennte, so doch

gleichwertige zusammenschließende Zweige eines einheitlichen

Wirkens. Wie der neue Staat das organisierte Volk, so ist das Redit

eine umfassende Organisation des Volkslebens; sein Ziel ist Ver-

einigung der Kräfte zum gemeinsamen Wohl. Auch der vermeintlidie

Gegensatz zwischen öffentlichem und Privatrecht entfällt. Des engen

Verbandes zwischen Familie und Gemeinwesen war man sich immer

bewußt und das Familienrecht ist seit jeher mit Zwangsvorschriften

durchzogen, die das Kennzeichen des öffentlichen Rechtes sind (Ein-

ehe, Muntsdiaft, Noterbrecht). Aber die Wirtschaft der einzelnen,

ihre Verfügung über ihr Gut und der Inhalt ihrer Verträge galten

mit wenigen Ausnahmen als dem Eingriff des Staates entzogen, ob-

wohl dieser mit seiner Madit das Gut schützt und die Erfüllung

der Verträge sichert. Jetzt wird die Organisation des Wirtschafts-

lebens als ein hervorragender Bestandteil der Gesamtorganisation

erkannt. Durdi das geltende Recht unterstützt, fallen alle Vorteile

der durch Maschinenkraft verdichteten Produktivität der Arbeit

einigen wenigen zu. Millionenvermögen häufen sich an und pflanzen

sich in der FamiHe fort. Zugleich sind die Millionen mehr als je

eine Großmacht und greifen in alle inner- und zwischenstaatlichen

Angelegenheiten bestimmend ein. Die Gesellschaft wird an der

richtigen Art des Gütererwerbs und der Güterverteilung unmittelbar

interessiert. Um so mehr, als der Reichtum der wenigen mit dem

kärglichen Leben der Bevölkerungsmasse im schroffen Widerspruch

steht. Die manchesterliche Auffassung hört auf.

Für das positive Rechtsdenken erwächst ein weites Feld der Be-

tätigung. Ein kleiner, ganz unvollständiger Ausblidc mag genügen!

Durch Maschine und Volksbefreiung sind alle gesellschaftlichen Ver-

hältnisse verschoben worden und es beginnt eine neue sachgemäße

Regelung. Die Großindustrie hat die Arbeitsweise geändert, Arbeiter-

massen in den Fabriken gesammelt, neue Arten selbständiger und

unselbständiger Hilfsarbeiter mit umschriebener Leistung geschaffen,

neue Formen der Gesellschaftung gebildet. Der Verkehr in weite

Entfernung mit Völkern anderen Rechtes und anderer Sitten er-

zeugt andere Verkehrs-, Leistungs- und Zahlungsarten. Ein- und

Auswanderung der Menschen wird normale Massenerscheinung,

Staatsangehörigkeit und Wohnort trennen sich immer häufiger.

Im öffendichen Wesen tritt den allerlei Vorrechten aus Geburt

oder Besitz der Anspruch der bisher ausgesdilossenen und nunmehr

in die Gesellsdiaft aufgenommenen Bevölkerungsschichten auf Rechts-

gleidiheit entgegen. Zu ihnen gehören insbesondere Arbeiter und

Frauen. Der Aufstieg der armen Bevölkerung, deren Besitz in ihrer

Lebens- und Arbeitskraft besteht, wendet das allgemeine Interesse
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der Lage des Armen zu — von der Wiege bis zum Greisenalter, das

er wohl selten erlebt. Der Volksbildung, die nicht mehr ästhetischer

Schmuck der Persönlichkeit ist, sondern Voraussetzung und Gewähr

der Erwerbskraft. Dem Zustand des Arbeiters im Arbeitsverhältnis

und wenn er nicht oder nicht mehr arbeiten kann. Der Lage des

arbeitenden, des verwahrlosten, des straffällig gewordenen, des un-

ehelichen Kindes. Die Konsequenz der sozialen Einrichtung tritt

zurück, das Recht wird menschlidi. Fürsorge als Rechtsbetätigung

tritt an Stelle der einstmaHgen PoHzei, Güteverfahren will un-

nötigen Streit verhindern, Leben und Kraft des einzelnen wird als

Nationalgut erkannt und der Verbrecher als ein verirrtes Mitglied,

das die Gesellschaft nicht abstoßen, sondern wiedergewinnen will.

Das Verhältnis des Volkes zum Recht wird nunmehr innerlich.

Das Gesetz ist nicht mehr alleinige Quelle des Rechtes. Die Lebens-

weise, die sich unabhängig von ihm bildet, Sitte und Gewohnheit,

tritt neben das Gesetz. Dieses selbst aber ist gleichfalls Ordnung,

die das Volk sich gibt, eine Festigung oder selbstgewoUte Änderung

seiner bisherigen Sitte. Der Gehorsam gegen das Gesetz ist keine

Knechtsdiaft mehr, sondern notwendige Disziplin, um das gewünschte

Ziel zu erreidien. Und wie Selbstdenken dem Menschen überall eine

größere Tiefe und Kraft im Flandeln gibt als blinder Gehorsam,

so wird das Volk gesetzestreuer, weil es treu aus Bewußtsein ist.

Die Rechtskunst wird sich jetzt ihrer Aufgabe bewußt. Sie hat

nicht mehr bloß Gesetze zu lernen und juristische Rätselfragen

scharfsinnig zu lösen. Sie ist wissenschaftlich frei geworden. Sie ist

soziale Technik. Sie soll die Menschen an der Hand der Erfahrung

organisieren, ihre Verhältnisse zweckmäßig ordnen, Zwist, Unord-

nung, Leiden und Not verhüten, dem Leben, der Produktion, dem

Verkehr die organisatorische Unterlage und Hilfe schaffen. Sie ist

damit angewiesen, die sozial-wirtschaftlichen und sonstigen sozialen

Zustände zu studieren, ihre Mängel und den Einfluß, den sie auf

die weitere Gestaltung des Zustandes nehmen, die Ursachen der

Mängel und die Tatsachen, welche ihnen entgegenwirken. Eine Art

sozialer Physiologie und Pathologie. Das Rechtsdenken hört auf,

nur historisch und logisch zu sein, es wird psychologisch, soziologisdi,

wirtschafts- und sozialpolitisch. Es nimmt die konstruktive Phanta-

sie in seinen Dienst und manche seiner Erfindungen — öffentliche

Register, Order- und Inhaberpapiere, Sozialversicherung, Unter-
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Stützungswohnsitz, Zwangsschutz des Sdiwächeren — sind ebenso

genial und wohltätig wie die besten Erfindungen der Technik. Die

Veränderung liegt aber nicht bloß in der Methode. So wie die Me-

dizin, sobald sie wissenschaftlich wurde, von den alten Mixturen

und Latwergen abging und die großen Heilkräfte der Natur, Licht

und Luft und Wasser, für die Menschheit nützte, so wird sidi auch die

Jurisprudenz mit ihrer steigenden Wissenschaftlichkeit bewußt, daß

für einen friedlidien und reichen Verkehr einzelne Gebote und

Verbote wenig helfen. Sie geht auf die großen einfachen Grundsätze

des einträchtigen Zusammenlebens der Menschen, die Grundsätze

der Moraly zurück, deren Zusammenhang mit dem mos, der Sitte,

wieder deutHch wird. Sie macht, was bisher gutes Herz und weit-

blickender Verstand gewünscht haben, zum Inhalt des Rechtes. Wohl

nur in einem Minimum, weil das Recht nicht bloß wünscht, sondern

fordert und zwingt und sich daher bescheiden muß. Es kann nur

ein soziales Charakterminimum verlangen, wie es nur ein Existenz-

minimum schützen kann. Aber die gute Sitte wird zum Maßstab

des Rechtes. Was ihr widerspricht, wird audi vom Redit nicht an-

erkannt. Nicht mehr abstrakte Logik aus allgemeinen Begriffen be-

stimmt, was Rechtens ist, sondern das Verhalten eines rechtschaffenen,

verständigen Menschen. Rechtschaffen aber ist nicht schon, wer nicht

mordet und nicht stiehlt. Soziale Rechtschaffenheit ist die Sinnesart

des Gefährten, des guten Gesellschafters, die Vertrauen gibt und

Vertrauen rechtfertigt. Auf Vertrauen ruht alles dauernde Zusam-

menleben, alle Mitarbeit und Organisation, ruht Weltwirtschaft und

Weltredit und ebenso alles öffentliche Leben im Volksstaat. Treue

wahren, nach Treu und Glauben handeln, ist die Seele des Recht-

tuns.

Im Mittelpunkt alles Rechtsdenkens aber — das ist der Grund-

stein des sozialen Rechtes — steht der Mensch, der lebende Mensch

mit seinem Leid und seiner Lust, seinem Lieben und Hassen, seinen

Begierden, Wünschen und Leidenschaften, seinem Lebensdrang und

seiner Lebensnot. Von ihm geht die Gesellschaft, von ihm geht alles

Recht aus. Ein Strom von Mensdilichkeit muß sich in das Redit er-

gießen, nichts Menschliches darf ihm fremd sein. —

•

Das sind die Grundzüge des neuen Rechtes, das vor unseren

Augen ersteht, wenn auch erst von wenigen klar erkannt. Es ist

wissensdiaftlich frei, volkstümlidi und wird vom Verkehr ebenso
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verlangt wie von guten Mensdien. In den Gesellsdiaften für soziales

Recht vereinigen sich nun Juristen und praktische Menschen aus allen

Gruppen der Bevölkerung, um es ins Leben einzuführen, es zu durch-

denken und auszugestalten, seine Betätigung im Volke durdi Beleh-

rung, Vorsdiläge und Versuche anzuregen, Gesetzgehungs- und Ver-

waltungsmaßnahmen in seinem Sinne einzuleiten. Es tut not. Denn

unsere Zeit ist bisher nur groß in der Technik; die Gesittung ist,

wie es die Kriegserfahrung neuerlich gezeigt hat, arg zurückgeblieben.

Die Selbstsucht hat Orgien gefeiert innerhalb der allgemeinen Not,

und das formale Recht ist gegen sie ohnmäditig gewesen. Denn es

ist ein Recht der Einriditungen, nicht der Mensdien. Wir wollen

das öffentliche Gewissen aufweden. Es ist Gefahr, daß selbst, was

wir bereits errungen haben, unter den Sorgen des Tages, die dem

Volk die Tatkraft lähmen, durch die Wühlarbeit der mächtigen

Gruppen, die das alte Herrenwesen zurüdführen möchten, wieder

verlorengeht. Wir wollen die Geister aufrütteln, wollen sorgen,

daß Recht und Sitte unserer Zeit auf gleidie Stufe sich heben wie

ihre Technik. Gewiß ein Ziel, aufs innigste zu wünschen!

JURISTISCHE ERFINDUNGEN
1922

Jurisprudenz — das ist der Anfang aller juristischen Erkenntnis \

— ist sozial-organisatorische Technik, Kunst, die Menschen und ihre
j

Beziehuneen im Zusammenleben zu organisieren, Einrichtungen zu
;

treffen und zu handhaben, welche Frieden und Eintracht wahren
;

und das Wohlsein aller durch das Zusammenwirken aller fördern. '^

Die Formel von dem größten Glück der größten Zahl, die Bentham

dafür gebraudit, bezeichnet riditig aufgefaßt nur die Unmöglidikeit,

das angestrebte Ziel, das volle Glück aller zu erreichen; sie bedeutet

nicht ein Überrecht der Mehrheit, sowenig als dies Rousseau mit

seiner volonte generale beabsichtigt hatte. In gewissen Fragen ist die

Minderheit, in manchen Grundfragen der einzelne gegen alle anderen

zu schützen. Das Gebiet der Rechtskunst ist aber nicht bloß die

Organisation im großen, Gesetzgebung, Verwaltung und Redits-

pflege. Sie widmet sich ebenso dem einzelnen als kontentiose und

kautelarische Jurisprudenz, verhütet Streit und Unordnung, schafft

durch Verträge Organisationen im kleinen u. a. All diese Tätigkeit

steht in Beziehung zueinander, das ganze Gebiet der mensdilichen

Verbände, die kleinste und die größte Gruppe zeigen gleidiartiges

Gepräge, und heute wie immer gilt die Lehre des Kungfutse: „Wer

sein Haus in Ordnung hält, hält die Gemeinde in Ordnung, wer

die Gemeinde in Ordnung hält, hält das Reidi in Ordnung."

Die Jurisprudenz umfaßt die Verwaltung und Rechtspflege, die

organisierte Tätigkeit und deren Begrenzung, den Sdiutz der

Menschen gegen Überschreitung der den Befehlenden in der Organi-

sation gewährten Macht. Die letztere war stets gefürchtet, der Riditer,

der gegen den Herrn urteilte, stets gefährdet, daher in allen freieren

Zeiten das Verlangen nach einer besonders hohen und besonders ge-

schützten Unabhängigkeit des Riditers. Daraus folgt aber nicht —
und die bisherige Unfruditbarkeit des juristisdien Denkens ist in

hohem Maß auf den Irrtum zurückzuführen — , daß dieses auf die

Rechtspflege und diese auf das Privatrecht beschränkt sei. Soweit

10 O f n e r, Sdiriften
M5

144

^mm



• • •A.r. .nweit reichte das Mittelalter hindurdi die

das corpus juris reichte, ^^^^^ /^ ^^^ ^^, ausgesdiieden, wurde

Jurisprudenz. Das ganze offentUdie Wesen war au

| ^
'ji, A .A. r^^etye eeordnet, sondern galt als i rivatDereiui

nidit durch Gesetze georu ict,

Kamof auf und

meri civilis« puri asini. Langsam füllte sich der .^^S^

den beiden Riduungen -• Die Gese^Sebung^e^^^^^^^

liehe Wesen und entzog es der ^
'

J"^"^-
""^'^^^^^^ ^^^n, „„a bildete

entstand, unter verwaltungsgenchthAe Kontrolle ges^^l^^^

ein Mittelding, über dessen Natur ob
^f^'^^"^ZL zSangs-

stritt. Den Unterschied zum Pr.vatreAt ^"'^ r^an .m S^_

Ub„ Gü», wenn .U .i.e «"..->!;»'«;
^';;„„, j,, .;„

erwerb überschreitet, wird zur Herrschatt uoer
-o^ -.^.r der-

:,d,e Unterlage für ihr L^bej^'-^-rit/r
selben unterwerfen müssen. So

J^""^ ^"^^ Zweckmäßigkeits-

em einziges Games
t"''"/" cTrliten zur Entscheidung über-

stünden scheiden und
J«-f

«"/^^ ^^ ^Liet der Verwaltung,

geben mag. Es emt
-'^.^»'".f^J

" ^e die Disziplin der orga-

weil diese die

^^^-'^"'Dt Jurt^rudfnz umfaßt beide: Organi-
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wesentlich dynamische Aufgabe der organisierten Tätigkeit zu er-

kennen. Der Schutz gegen Übermaß ist notwendig, aber er ist negativ,

das Positive, das Fördernde, sozial Wirksame ist die Tätigkeit selbst

in den notwendigen Schranken. Die Grundsätze einer guten Ver-

waltung aber gelten für die Privatwirtschaft ebenso wie für die

Staatswirtschaft, so wie nach demselben Gesetz die Gestirne sich

bewegen und der Stein zu Boden fällt.

Durch ihre Reihung unter die technischen Wissenschaften erhält

die Jurisprudenz die Würde zurück, die sie als bloße Auslegetheorie

verloren hatte. Diese traf mit Grund der Spott Kirchmanns, daß

sie keine Wissenschaft sei, weil ihre Werke Makulatur werden, wenn

ein Paragraph geändert wird. Anders, wenn das Gesetz nidit als

Ursprung, sondern als Produkt der Rechtskunst erkannt wird, als

soziale Einrichtung. Solange die Einrichtung besteht, muß sie mög-

lichst zweckmäßig angewendet und die Anwendung muß gelehrt

werden. Auch die Technologie verfaßt Werke über Maschinen, deren

Bau und Handhabung. Niemand wird sie unwissensdiaftlich nennen,

weil die Maschinen immer wieder durch bessere ersetzt und die

Werke über die alten unnütz werden. Im Gegenteil, die Verbesserung

der Masdiine ist ein Erfolg der Wissenschaft und die Makulatur,

zu welcher die Werke über die alte Maschine geworden sind, ein

Zeichen dafür. Auch die Werke über ein Gesetz haben eine doppelte

Aufgabe: zu zeigen, wie die soziale Maschine gebaut und wie sie

möglichst zweckmäßig anzuwenden ist, zugleich aber ihre Fehler

und Unvollkommenheiten aufzuweisen und ihre Verbesserung vor-

zubereiten. Das bessere Gesetz ist ihr Erfolg. Die Erkenntnis des

Gesetzes als soziale Maßregel verbietet auch die logische Kon-

sequenz, die im alten Rechtssprichwort fiat justitia pereat mundus

gelegen war. Ist die Webmaschine rissig, so wird jeder gute Arbeiter

sie so verwenden, daß der Fehler dem zu verfertigenden Produkt

möglidist wenig sdiadet. Nicht die wortstrenge Anwendung des

Gesetzes madit den guten Richter, sondern das sozial richtige, sozial

befriedigende Urteil im Rahmen des Gesetzes.

Die freie Jurisprudenz ist auch — was wesentlich zur Erkennt-

nis ihres Gehaltes beiträgt — erfinderisch. Einen Vortrag über die

Frage des öffentHchen Eigentums (Ardiiv für öffentlidies Redit,

XXI, 4) begann Otto Mayer mit den Worten: „Die Freude des

Mannes, der das Pulver erfunden hat oder die drahtlose Telegraphie,
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ist dem Juristen versagt. In der Reditswissensdiaft gibt es keine Er-

finder oder sollte sie wenigstens nidit geben."

Otto Mayer irrt. Der Satz, daß der Gesetzgeber nidit erfinden

soll, hat richtig verstanden und in richtigen Grenzen reditspolitisAen

Wert Er wendet sich gegen unbedachte Neuerungssudit. Der Ge-

setzgeber, der sidi zu weit vom Reditsdenken des Volkes entfernt,

verwirrt dieses, reizt zum Widerstand und wirkt nicht. Auch der

Leiter eines weitverzweigten Wirtschaftsunternehmens wj^d «eue

Arbeitsweisen nur vorsichtig einführen. Aber dem wissenschaftlKhen

Rechtsdenken stehen Erfindungen frei und mit dem nötigen Bedacht

soll auch der Gesetzgeber zu ihnen greifen. Die Jurisprudenz der

Neuzeit hat eine Reihe solcher Erfindungen gemacht, die sich an

Bedeutung für den Verkehr mit den physikalisdi-technischen messen

können. Ich nenne nur das sogenannte geistige Eigentum, das dem

Urheber eine angemessene Zeit lang die ausschließliche Verwertung

seines Werkes sichert - eine erfundene, keine bloß gefundene Em-

richtung. Oder das System der öffentlidien Register mit seinen ein-

schneidenden Wirkungen der Eintragung, das in neuer Zeit im

hohen Maß ausgebildet wurde (Patente, Marken, Muster, Ehepakten,

Pfandrechte u. a.). Eine Erfindung war die zwangsweise Unter-

scheidung zwischen der Wirksamkeit eines Gesellschafts- oder Voll-

machtsverhältnisses nach innen und außen im Handelsgesetz. Eine

juristische Erfindung ist der Unterstützungswohnsitz, ist die Unter-

scheidung zwisdien weltlidier und kirdilidier Ehe, das proportionale

Wahlredit usw. Juristisdie Grundsätze sind nur vom sozialtedinischen

Gesichtspunkt aus zu verstehen. Sie bezeidinen die Tätigkeitsweise,

bei deren konsequenter Durdiführung die soziale Organisation mit

Wahrsdieinlidikeit den Zwed. erreidit. Es ist Sache eines vernunftigen,

die Gesamdage übersehenden, die einzelnen Grundsätze in ihrer

gegenseitigen Beziehung vergleidienden Denkens, die Richtlinien für

den einzelnen Fall zu finden.

Unsere Zeit steht — um von einem der wichtigsten Reditsgrund-

sätze zu sprechen - im Zeidien ausgedehnter Arbeitsteilung. Bei

einer soldien muß, damit der redite Erfolg erzielt werde, jeder

seinen Teil der Arbeit riditig leisten, während er sidi verlassen

kann und muß, daß audi der andere seinen Teil riditig leistet. Dieses

gegenseitige Vertrauen ist die Unterlage jeder Arbeitsteilung und

aus diesem sozialpraktisdien Grund ist - sobald die ersten Anfange
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des gesellschaftlichen Lebens überwunden waren, sobald Kultur und

Verkehr ein ausgedehnteres Zusammenarbeiten der Menschen ver-

langten — der Grundsatz des Treuewahrens, des gegenseitigen Ver-

trauengewährens und Vertrauenrechtfertigens entstanden. Aus Er-

fahrung, nicht rein gefühlsmäßig! Er ist das starke Gelenke, das zu-

sammenschHeßt und deshalb gerade in unserer Zeit des großen Ver-

kehrs und der ausgedehnten Arbeitsteilung so gebietend geworden.

Ein zweiter Grundsatz sdiließt sich an. Die tedinischen Fort-

sdiritte unserer Zeit haben den Menschen gewaltige Naturkräfle

dienstbar gemacht. Sie haben ihren Reichtum — Reichtum als Besitz

der Mittel zum Leben — in ungeahnter Weise erhöht. Aber mit

der physikalischen Technik hat die soziale, die Kunst der riditigen

Verteilung nicht gleichen Schritt gehalten. Der Reichtum konzentriert

sich in wenigen Händen, der Gegensatz zwischen ihnen und der

Bevölkerung im ganzen vertieft sich immer mehr. Unser Vermögens-

recht — die Organisation der Verteilung von Arbeit und Genuß —
steht noch unter den Richtlinien des Besitzerrechtes. Solange ein

Herrenstand den Staat und das Recht beherrschte, der allen Grund

besaß, seine Güter durch Leibeigene bearbeiten ließ, Kampf und

politische Tätigkeit allein als würdig betrachtete, so lange war es

begreiflich, daß die Frudit Zuwachs war, die Arbeit gleichgültig, das

Eigentum ewig. Als das besitzende Bürgertum, aber noch nidit der

Arbeiterstand seine Freiheit erobert hatte, setzte es das alte Rechts-

system in diesen Bestimmungen, die auch ihm günstig waren, fort.

Die Frudit blieb Zuwachs, die Arbeit gleidigültig, die Masdiinen

arbeiteten für den Unternehmer. Sobald die Gesellschaft sidi mit

dem Bewußtsein füllt, daß sie Arbeitsgesellschaft ist, verlangt sie für

das Recht einen ihr entsprechenden Grundsatz, den ich dahin aus-

drückte: „Wessen die Arbeit, dessen das Recht; wer das Gut ge-

schaffen hat, hat das Recht erworben." (S. o., Redit auf Arbeit.)

Der Grundsatz ist schon in manchen Folgen ins Recht eingedrungen,

seine nadidrücklichen, tief einschneidenden Wirkungen werden das

ganze Rechtssystem verändern.

Ein dritter Grundsatz führt auf das Grundrecht des Menschen

zurück. Die Massenarbeit der Großindustrie, der Wettbewerb, der

durch sie und den Weltverkehr entstanden ist und sich durch die

großen Trustbildungen vertieft, ist rücksichtslos wie eine Naturkraft

und erdrückt den, der den Kampf nicht aushält. Die Preise, die sich
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bilden, die Steuern, die der Staat auferlegt, helfen mit. Em Grund-

satz gleid, der Einrichtung des Roten Kreuzes ist nötig geworden,

der die schwersten Folgen des Wirtsdiaflskampfes beseitigt: das

Recht zu leben, der Sdiutz des Existenzminimums. Es ist bisher

fast nur im Negativen aufgenommen, als Sdiutz gegen Steuer und

Exekution. Positiv besteht es bisher nur in einem etwas mehr aus-

gebildeten Armenrecht und in der Arbeiterversorgung, sei es durch

das Versidierungssystem des deutschen, oder das reine Versorgungs-

system des französischen und englischen Redites
("^""^="^J" .f^f;

zügige Vorschlag Popper-Lynkeus' über die allgemeine Nahrpflidit).

Die Grundsätze des Rechtes sind, wie man aus der kurzen Dar-

legung erkennen mag, soziakedinisdier Art. Sie begleiten den Kampf

der vergesellschafteten Mensdien und erhalten im Kampf die Gesellig-

keit. DieNaturgesetze, auf denen sie beruhen, gehören der Psychologie,

Ökonomie, Soziologie an; die Jurisprudenz ist angewandt Sozial-

wissensdiafl. Dies zu erkennen, ist die Voraussetzung wissensAaftlichen

Rechtsdenkens. Die Jurisprudenz ist Kunst der gesellschaflliAen O -

ganisation, als solche unabhängig vom bestehenden Gesetz, das ur

L ein Beispiel, ein Organisationsversudi unter anderen ist, an dessen

Erfolg und dessen Mängeln sie studiert, um soziale Naturgese ze zu

erkennen und bessere Einriditungen, bessere Mittel zum Wohl aller

zu sAaffen. Erst wenn wir im Verwaltungsbeamten, Anwalt und

Richter das Seitenbild des technischen Beamten in einem Produktions-

^:*;nehmen erkennen, der unter Benützung seiner allgemeinen

technisdien Kenntnisse mit den dort aufgestellten Masdunen zu ar-

beiten und möglichst ,utes Produkt herzustdkn hat naj sem

Arbeitszeit aber ein freier, nur von seiner Wissensdiaff geleit ter

Denker ist: erhalten wir das Bild der Lehre, weldie geeignet und

berufen ist, Verwaltung und ReAtspflege den g-^oß/" Aufgaben an-

zuoassen die ihr die neue Zeit aufzwingt - durdi ihre Groß-

;Sk:i'on und ihren ^Itverkehr, durdi cHe Auf-hme ^-j-'

bisher vernadilässigter VolkssAiditen in die Gesellsdiafl als gleidi-

wertige Mitglieder, durdi ihre tedinisAen und sozia en Neu-

TiWungen aller Art - durd. die tatsädilid. bereits revolutionierte

Gesellsdiaftsordnung, das tatsädilidi bereits entstandene neue Redit.

150

MENSCHENRECHT ')

I92I

Für Frieden und Freiheit! Der Titel, den die Frauenliga gewählt

hat. ist kräftig; es freut midi, daß sie neben dem Frieden audi die

Freiheit als Leitwort aufgenommen hat. Ist es ein amerikanisdier

Einsdilag? Spiegelt sidi in ihm die Kolossalstatue der Freiheit in

dem Hafen, der den Europäer empfängt? Gewiß, das siebenjährige

und nodi immer nidit geendete Morden in den Staaten die skü

Kulturvölker nennen, und durdi sie, sowie die UnterdruAung, die

sidi zu Unrecht den Namen des Friedens geborgt hat, wurde zunächst

der Friedensgedanke geweAt und er steht dem Sinn der Frau be-

sonders nahe. Aber, was unserer Zeit die Weihe und Große gibt

was uns alle ihre Wehen ertragen läßt, ohne die Zuversicht in eine

bessere Zukunft zu verlieren, das ist dodi der Befreiungskampf, den

sie führt; der in den Vereinigten Staaten begonnen hat auf Frank-

reidi übergegangen ist und von hier aus die europaisdie Wel
,
zu-

letzt auA das Zarenreidi, erobert hat. Der Bf«-S^ka-^P.^
J^^

Geister für alle in einer vorurteilsvollen Herrenordnung geknediteten

Mensdiengruppen: Bürger und Bauern, Arbeiter und Neger, Frauen

und Kinder, aud. diese waren als eine Art Eigentum der E tern

und Stammesgenossen betraditet worden. Der letzte Krieg hat die

ganze Barbarei dieser alten sogenannten Ordnung gezeigt und alle,

die redlidien Herzens sind, in der Überzeugung vereinigt daß hjer

eine gründlidie Umkehr nötig ist. Das ist die tragende Idee, weldie

die Bewegung unserer Zeit von den früheren untersdieidet^

Das furditbare Leid, das der Krieg allenthalben gesdiaffen hat,

insbesondere in den Ländern der Besiegten, die sdion der Krieg

selbst sdiwer getroffen hatte und die durdi seinen Ausgang und den

Frieden völlig verarmten, haben zunädist die guten Herzen m dem

Bestreben geeint, zu helfen, wo und wie man helfen kann, die Übel

zu heilen oder dodi zu mildern, und insbesondere die Frauen haben

ir5;;Ä^i'ben anläßlidi der Gründung der „OsterreiiisAen Frauenliga für

Frieden und Freiheit". (A. d. H.)



sich diesem Liebeswerk gewidmet. Sie finden überall Dank, den

besten in der eigenen Brust. Aber gerade hier wirkt das unter-

scheidende Moment. Auch in früheren Zeiten gab es mitleidige,

menschlidi fühlende Herzen, und wenn ein großes Ungluds war,

half man auch im Herrenstaat. Das Moment, das neben dem Mit-

leid heute wirkt, steht mit dem Freiheitsgedanken in tiefem inneren

Verband. Freiheit ist Recht, und Kneditschaft ist Entrechtung. Was

unseren Sinn erfüllt, ist der Rechtsgedanke, die Überzeugung daß

all das Elend, sei es nun zunächst und unmittelbar aus dem Krieg

entstanden oder als vererbtes Übel aus der alten naturwidrigen

Ordnung, verübtes Umecht ist, und was wir leisten, nur Sühne,

Nachholung von Versäumtem. Die alte Zeit hat Wohltaten, Almosen

verteilt; wir fühlen Scham, wenn wir daran denken, die Gabe, die

wir reidien, sollte als Almosen betrachtet werden, die Hilfe, die

wir bieten, als Ausdruck einer mitleidigen Großmut. Wir fühlen

uns vielmehr jeder einzeln für die Gesamtheit schuldig. Jeder Arme,

der hungert, jedes Kind, das verwahrlost ist, jeder Kranke, dessen

Leiden auf Unterernährung und mangelnde Pflege zurückfuhrt, jeder

Zurückgesetzte und in seinem Aufstieg ohne Schuld Gehinderte er-

scheint uns als Ankläger gegen unser Gesdiledit und uns selbst. Der

Rechtsgedanke hat uns ergriffen. Redit, das fühlen wir, wird nicht

willkürlidi durdi Gesetze gegeben und genommen. Recht ist mensch-

liches Leben. Was einem Menschen Leben und Lebensfreude schattt,

ist im Keime Recht, was ihm Leid schafft, ist im Keime Unredit,

Ordnung, die Arme und Reiche, Vornehme und Niedrige, Hammer-

und Amboßmenschen schafft, ist systemisiertes Unrecht. Der tiefe

Sprudi Kants, in dem sich dieses Menschenrecht ausspricht: „Gabe es

keine Gerechtigkeit, es wäre nicht der Mühe wert, daß Mensdien

auf Erden leben", durchdringt unsere Zeit. Alle Begriffe und Grund-

sätze, die in ihr entstehen, sind nur Varianten. Die Idee des

Sozialismus ist nichts anderes als die Idee des Menschenredites.

Aus dem Rechtsgedanken darf nicht abgeleitet werden, was

leider oft gesdiieht, daß nunmehr die Individuen zurüAzutreten

und die Organisationen, Staat, Gemeinde und andere öffentliche

Körperschaften die Fürsorge zu übernehmen haben. Der Staat ist

nur eine Form der Vereinigung, durch seine stramme Organisation

cuf bureaukratische Tätigkeit angewiesen, und diese ist immer forma-

listisdi sdnablonenhaft und engbrüstig. Staat und freie Gesellsdiatt
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müssen nebeneinander tätig sein. Die Tätigkeit der freien Fürsorge

ist wärmer, sorglicher, sucht die Verschämten auf, individualisiert,

arbeitet auch psychologisdi und erzielt damit wichtige Erfolge. Die

staatliche Fürsorge wird auch durch ihre gebundene Einriditung

immer sdiwere Lücken aufweisen, welche die freie Tätigkeit aus-

zufüllen hat. Nein! Die einzelnen sollen und müssen mitarbeiten.

Nur der tragende Gedanke muß in ihnen wadi sein, daß jeder, der

lebt, ein Recht hat, menschenwürdig zu leben. Das Miteinander-

leben wird wohl immer Ungleichheiten mit sidi bringen, kein noch

so richtiges Prinzip der Arbeits- und Genußaufteilung wird sich

völlig verwirklidien lassen und imstande sein, Untersdiiede zwischen

den Menschen und Menschengruppen zu tilgen. Aber das Bewußtsein

ist nötig, daß in der Ungleidiheit immer ein Unrecht enthalten ist,

und daß, wer aus ihr Gewinn zieht, nicht Wohltat übt, sondern

nur freiwillige Gerechtigkeit, wenn er sie freiwillig und immer nur

teilweise ausgleidit. Dieses Bewußtsein muß das Hilfebestreben eines

jeden von uns heißer, tiefer, kräftiger gestalten. Mitleid muß sich

zu Pfliditgefühl verdichten. Wir arbeiten am Webstuhl des neuen

Redites. Mensdienrecht wollen wir schaffen und Mensdienredit üben.
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DER KAMPF UM DIE ZIVILEHE

1894

Der Kampf in Ungarn, an dem das ganze Land teilnimmt, erregt

das Interesse weit über die Grenzen des Landes hinaus. Er wird

gewöhnlidi Kampf um die Zivilehe genannt. Doch ist der Ausdruck

zu eng; denn er bezieht sich lediglich auf die Form der Eheschließung.

Man spricht von obligatorisdier, fakultativer oder Not-Zivilehe, je

nachdem der Staat den Abschluß der Ehe vor dem Staatsbeamten

verlangt, um sie als rechtUch gültig anzuerkennen, oder bloß ge-

stattet, während er auch die Ehe vor dem Seelsorger (kirchliche Ehe)

anerkennt, oder endlich nur dann gestattet, wenn der Seelsorger

seinen Beistand aus Gründen versagt hat, welche der Staat nidit

anerkennt. Aber die Form der EheschHeßung steht mit dem mate-

riellen Eherecht in naher Verbindung. Wenn der Beistand des Seel-

sorgers notwendig ist, damit die Ehe zustande komme, so kann

derselbe seine Mitwirkung und damit die Ehe selbst davon abhangig

madien, daß gewisse Voraussetzungen vorhanden sind oder gewisse

Verpflichtungen übernommen werden. Die gewöhnliche Ursache der

Fehden zwischen Kirche und Staat bestand z. B. dann, daß bei

Misdiehen der katholische Pfarrer seinen Beistand von dem Reverse

abhängig machte, daß die Kinder in der kathoUschen Religion ge-

tauft und erzogen werden. Ebenso ist das materielle Eherecht mit

der Judikatur in Ehesachen enge verknüpft, denn der höchste Richter

schafft das Gesetz für den einzelnen Fall. Wenn er die Ehe auch

mit Unredit als ungültig erklärt hat, so ist sie praktisdi doch un-

gülti-. In der Rechtsgeschichte Österreichs hat dieser Verband

zwisdien Gesetz und Geriditsbarkeit in Ehesachen einen besonderen

Ausdruck darin gefunden, daß das materielle Eheredit der Kon-

kordatszeit in der „Anweisung für die geistlichen Gerichte" ent-

halten war.

Audi der Kampf in Ungarn bezieht sidi nicht bloß aut die

Ziviltrauung, sondern begreift überhaupt das materielle und pro-

zessuale Eherecht. Wer außerhalb des Kampfes steht, muß sidi nun
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die Frage vorlegen, wer in diesem Kampfe grundsätzlidi im Recht

sei, ob Kirche oder Staat. Ist die Ehe ein kirchliches Institut,

welches sidi der Staat arrogieren will, ist sie ein weltliches, welches

die Kirche bisher arrogiert hat? Die Antwort lautet: Die Ehe ist

weder ein kirchlidies noch ein staatliches: sie ist ein soziales Institut,

sie ist ein natürliches, von gesellschaftlichen Rüdcsiciiten bestimmtes

(sozialisiertes) Verhältnis.

Wenn man die Verhältnisse der Menschen untersudien will,

muß man zunädist die Binde ablegen, welche das Vorurteil des

göttliciien Odems um die Augen legt. Man muß den Menschen als

animalisches Wesen erkennen, welches sidi allerdings durch ein be-

sonders entwicklungsfähiges und beim Kulturmenschen bereits ent-

widieltes Denken von allen (anderen) Tierarten untersdieidet. Das

Denken (das auch Empfinden und Wollen begreif!) ist das Kenn-

zeichen des Menschen, insbesondere des Kulturmenschen und wirkt

bei allem seinem Tun und Lassen mit. Aber abgesehen hievon steht

der Mensdi unter animalischen Bedingungen und wird durch sie

getrieben. Man muß deshalb auch z. B. jeden Versudi, zwisdien

Mann und Weib im Menschengesdilecht andere Unterschiede zu

finden, als zwischen Mann und Weib, oder wie wir hier mit ver-

ächtlichem Diminutiv sagen, zwischen Männchen und Weibchen an

den Tiergeschlechtern, zwischen Löwe und Löwin oder Kater und

Katze, von vornherein zurückweisen. Diese animalischen Bedin-

gungen bestehen auch für den Trieb der Gesdilechter zueinander.

Was wir Liebe nennen, ist Geschlechtertrieb, der das Denken phan-

tastisdi aufregt, und der Unterschied zwischen der Liebe eines

Jünglings oder Mäddiens und der eines Mannes oder Weibes be-

ruht wesentlidi darauf, daß die ersteren sidi des Grundes und

Zieles ihrer phantastisdien Erregung nidit klar bewußt sind und

deshalb die ganze Welt phantastisdi auffassen, während die anderen

Grund und Ziel ihrer Erregung kennen und deshalb klarer, ziel-

strebender und bei aller Leidensdiaft nüditerner denken. Der Ge-

sdilechtertrieb führt zur natürlichen Ehe und natürlidien Familie.

Das Zusammenleben der Verbundenen wird bei dem Mensdien

sowie sdion bei mandien Tierarten durdi Naturtrieb verlängert,

weil das Kind durdi längere Zeit unbeholfen, unfähig, sidi selbst

zu erhalten und dadurdi auf die Eltern angewiesen ist — je höher

die Kultur, desto länger. Zu diesem Grunde, aus der augenblidc-
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lidien Befriedigung des Gesdileditertriebes ein dauerndes Verhältnis

zu sdiaffen, gesellt sidi ein zweiter. Der Mensch ist ein animal sociale

(Caov noxJi^^), wie man dies sdion von alters her erkannt hat.

Er ist auf die Gesellsdiaft angewiesen, weil sidi ^"" I>"1^«"',^*'";

große Waffe im Daseinskampf, nur in der Gesellschaft entwid^elt.

Die Gesellsdiaftsbildung knüpft nun an die naturlidie Famdie an

Der Vater hat naturlidie Autorität und die Mitglieder der Famihe

sdiließen sidi zu natürlidier Wehr- und Erwerbsgemeinsdiaft zu-

sammen. Bis zu den Zeiten, in denen sidi der Territonalstaat bild
,

«sdieint die organisierte Gesellsdiaft direkt ^1--"«-
^^^^-'J;;

Aus der natürlidien wird die politisdie Famihe, die S pp ,
da

cLdilecht, der Stamm, die Nation. Noch das Wort „Nation w st

auf die Geburt als Grund der Mitgliedsdiaft zur Gemeine. I>" Terr -

torialstaate verliert die erweiterte politisdie Famihe ihre Rolle; die

Widitigkeit der natürlidien bleibt.
• •• a.^Aou Ver-

Die hohe Bedeutung der Familie und der sie b^g;""denden Ver

bindung für die Gesellschaft bildet audi ihren ethischen Charakter

E^htr nennen wir jede Frage bei mensdilidien Beziehungen und

jede soldie Beziehung selbst, weldie für die Entwidmung der Ge

Laft und des gesellsdiaftlidien (ethisdien) Me-*-J°"^;,^:;7,

ist deren Lösung und Regelung daher nidit dem GW"riken des

SLlnen überlasL, sondern nadi höheren, d. h nadi Rudc.chten

des Gemeinwohles getroffen wird. Dem einzelnen -rd ^-adi

audi gegen sein Belieben seine Stellung, sein Tun und Lassen vor

geslfeben. Soldi Tun und Lassen heißt dann Pflidit, und das Mo-

ment der Pflidit kennzeidinet alles Ethisdie.

Die Vorsdiriften von Gesellsdiaftswegen sind aber selbst nicht

immer vom Gemeinwohl diktiert. Im Leben heißt Gesellsdiaft herr-

Tnl Klasse oder Madit, und die soziale Herrsdiaft ist ein vor-

trefflidies Mittel, um für die eigenen Interessen zu ^°;;S«- D>"

ist audi der Grund für die Fieberhitze, weldie sidi bei jedem Kampf

um die soziale Herrsdiaft entwidcek. Die Bedeutung von Ehe und

Familie für die Gesellsdiaft hat zur Folge, daß alle blassen ^d

Mädite, weldie die Gesellsdiaft b^herrsdien wollen, nadi HerrsAatt

über die Familie und das sie begründende Verhältnis streben. Dur*

die gesellsdiaftlidie Regelung (Sozialisierung), möge sie wie immer

sein wird der Verband der Gesdilediter zur eigent idien Ehe

Zu den herrsdienden Mäditen gehört die Kirche. Das Mittel-
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alter ist die Zeit, in welcher ihre Herrschaft über die heutige euro-

päische Gesellsdiaft beginnt, allmählich wächst, bis sie über das

Kaisertum hinausragt und allmächtig wird, dann langsam zurück-

geht. Den entsprechenden Ausdruck gibt uns die Entwicklung des

Eherechtes im Mittelalter. Wir können sie bei den germanisdien

Stämmen mit Sicherheit bis zu der Zeit verfolgen, da die Kirche

eintrat. Damals herrschte Sippenehe. Die Ehe ist ein feierlidier Ver-

trag zwisdien den beiden Familien von Bräutigam und Braut. Die

Braut wird gegen ein Ablösungsgeld aus der Mundschaft ihrer

Familie entlassen und in die der anderen Familie übergeben. An

diese Feier knüpft die Kirche an. Sie erklärt die Religion als Grund-

lage aller Moral; und alles Moralische zu ihrem Gebiete gehörig.

Alles sozial Wichtige aber muß moralisdi sein, und so ist das soziale

Herrschaftsgebiet der Kirche unbegrenzt, jede Grenze nur Selbst-

beschränkung der Kirche. Sie spricht dies niemals unumwunden aus,

wenn sie es auch in den Zeiten ihrer höchsten Macht ausübt. Na-

mentlich im Anfang ihres Vorschreitens ist sie, nach dem Evangelium,

klug wie die Schlange. Sie weiß insbesondere die alten Gewohnheiten

zu schonen und mit christlidiem Gehalt zu erfüllen, wie dies Gregor

der Große für die Feste und Zeremonien ausdrücklich vorschreibt.

In gleicher Art weiß sie sich audi, ohne in schroffen Gegensatz zu den

althergebraditen Anschauungen zu treten, das FamiUenrecht zu unter-

ordnen. Zur Sippenverlobung tritt die kirchlidie Einsegnung, um

allmählich das alte bindende Element ganz zu verdrängen. Weil

alles Gev/eihte kirchlidi ist, nimmt die Kirdie dann die Judikatur

in Anspruch. Mit dem Wort, daß, was Gott verbunden hat, der

Mensch nicht trennen solle, läßt sie die Trennung der Ehe, ohne

sie aufzuheben, als ungehörig erscheinen. Sie sdiiebt sidi in die em-

zelnen Ehe- und Familienhändel ein, besonders in den fürstlidien

Häusern, und langsam und sicher bringt sie das gesamte materielle

und prozessuale Eherecht in ihre Gewalt, welcher Prozeß unter den

fränkischen und schwäbisdien Kaisern vollendet ist. Audi Sadisen-

und Sdiwabenspiegel kennen bereits die Ehe als Institut kirdilidien

Rechtes. Alles dies erfolgt lediglich — nach einem derzeit üblidien

Stidiwort — im administrativen Wege. Bindende Dogmen sind nodi

im 14. und 15. Jahrhundert nidit aufgestellt. Erst als die Kirdie

bereits den Zenit ihrer Macht überschritten hat, im Konzil von

Trient, wird die Ehe als Sakrament unauflösbar und an die Ein-
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Segnung gebunden, die Geriditsbarkeit in Ehesadien als der Kirdie

gehörig erklärt; wer es nidit zugibt, anathema sit!

Der Kampf gegen die kirdiliche Macht beginnt erfolgreidi mu

der Reformation. Europa war durdi die Sdiätze beider Indien reidi

geworden. Mit dem Reiditum erwuchs der Drang nadi Bildung

und Madit. Beides richtete sidi gegen Rom. Luther fand das durch-

greifende Mittel, um die Fürsten für seine Gedanken zu gewinnen,

indem er ihnen die kirdilidie Obrigkeit überwies. Der Kampf gegen

Rom wurde hiedurdi ein politischer Freiheitskampf. Di^ Natur

des Eheredites wurde damals noch nidit berührt. Audi die Prote-

stanten erklärten die Ehe für ein kirdiliches Institut, beurteilten

sie nadi Kirdienredit und hatten für sie geistliche Geridite. Aber

in das materielle Eheredit trat ein Riß. Denn die Protestanten er-

kannten das Konzil von Trient nidit an und stellten der neuen

sakramentalen und unauflöslidien Ehe die Ehe des alten Kirdien-

rechtes entgegen, die kein Sakrament und, wenn audi ^le Losung

ersdiwert, dodi im Grundsatz löslidi war. Audi war das kirdilidie

Geridit in protestantischem Lande nidit mehr, was es im katho-

hsdien gewesen war; denn es stand unter dem Oberherrn der welt-

lidien Madit. Der Kampf gegen ihn war ausgesdilossen, die Zeit

der beiden Sdiwerter war vorüber.

So war der Boden bereitet für die Wirksamkeit der neuen Idee,

weldie im 17. Jahrhundert ihren Siegeslauf in Europa antrat, der

Idee des modernen Staates.
i- • 1

Sie war nidit im Kampf mit der Kirdie, sondern im ^o\ms<htn

Freiheitskampf der Völker entstanden. Die Männer, weldie die

Theorie begründeten, standen in entgegengesetzten Lagern und

kamen deshalb auch theoretisdi zu entgegengesetzten Folgerun^n.

Auf derselben Grundlage des Gesellsdiaftsvertrages, aus weldier

für Hugo Grotius freisinnige Staats- und Rechtseinriditungen

folgten, baute Thomas Hobbes den absolutistisdien Staat aut

Dennodi - und es beweist dies wieder den alten Satz, daß durdi

jeden Mann seine Zeit spricht - hatten alle eine gemeinsame Basis.

Sie leiteten Gesellsdiaft, Staat und Recht von dem freien, ver-

nünftigen Denken der Menschen ab. Die Mensdien sind ihrer Natur

nadi gesellig oder sie führen vorher einen Kampf aller gegen alle

und erkennen dies als verderblidi, oder sie lassen sich durch andere

mannigfadi geartete Nützlichkeitsgründe leiten, stets aber bestim-
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men sie sich selbst und erriditen selbst die Gesellschaft. Jede un-

mittelbare übernatürliche Einwirkung ist abgelehnt. Auch bei Hobbes

müssen die Mensdien die Befehle des absolutistischen Monarchen

nur deshalb über sidi ergehen lassen, weil sie ihm selbst die Macht

übertragen haben. Damit war ein prinzipieller Gegensatz zu der

Ansdiauung gesdiaffen, auf weldier die Gewah der Kirche beruht:

daß Staat, Recht und Gesellsdiaft unmittelbar von der Gottheit

herrühren, daß alle ihre Einriditungen von Gottes Gnaden sind.

Dieser Gegensatz wird indessen nur von wenigen erkannt. Ge-

wohnheit und das Bestreben Frieden zu halten, lassen ihn wie ab-

sichtlich verdunkeln. Auch Grotius entscheidet bei Widerstreit

zwisdien Freiheit und Glauben zugunsten des letzteren. Aber der

Gegensatz ist da und er ist der innere Grund für die von jetzt

an nicht mehr endigenden Kämpfe zwischen Kirdie und Staat.

Man wird an das Wort Hegels von der List der Vernunft er-

innert, daß sie die Leidenschaften für sich wirken läßt. In der

Aufklärungszeit wird es, namentlich unter den Hammersdilägen

Voltaires, lebendig. Im Eherecht war zuerst in Holland und Schott-

land, lediglich aus praktischen Gründen, die Zivilehe gestattet

worden. Nunmehr trat eine allgemeine Bewegung ein. Friedridi IL

in Preußen, Josef IL in Österreich erklärten materielles und pro-

zessuales Eherecht als dem Staat gehörig. Beide behielten jedoch

die kirdilidie Ehe, paßten audi die materiellrechdichen Bestim-

mungen der Konfession der Ehewerber an. In Frankreich gestattete

Ludwig XVI. die Zivilehe für NichtkathoHken. Die Konsequenz der

allgemeinen und obligatorischen Zivilehe wurde dann von der

Französisdien Revolution gezogen, und bildet seitdem eine Forderung

des Liberalismus. Sie wird in die Konstitution Belgiens 1831 auf-

genommen, welche das Urbild für die weiteren Konstitutionen wird,

insbesondere audi für die Grundrechte des deutschen Volkes (§ 20).

Der Kulturkampf führt sie in Deutsdiland und Italien ein. In

Österreich blieben die Vorschriften Josefs IL, weldie in das bür-

gerliche Gesetzbudi vom Jahre 181 1 übergegangen waren, gesetz-

lidi bis 1855 unverändert. 1855 aber weiß die Kirdie ein Konkor-

dat zu erlangen, weldies ihr alle Redite der mittelalterlichen An-

sdiauung zurückgibt; darunter des Eheredit, dessen besondere Rege-

lung dann 1856 erfolgt.

Im Jahre 1868, infolge der Staatsgrundgesetze, endigte die
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Episode. Man kehrte zu dem Reditszustand des bürgerlidien Ge-

setzbuches zurück. Nur um neuerliche Streitigkeiten aus dem Gegen-

satze zwisdien staatlichem und kirdilidiem Eheredit zu vermeiden,

sdiuf man die Not-Zivilehe — einen indirekten statt des direkten

Zwanges, den Josef IL gegen ungehorsame Priester geübt hatte.

Der damalige überaus heftige Kampf ist aus zwei Gründen be-

deutsam: einmal, weil sidi in beiden Lagern das volle Verständnis

zeigte, daß es sich nicht um ein einzelnes Gesetz, sondern um den

Grundsatz der Staatskirdie handelte (hierüber namendidi eine be-

deutende Rede Rokitanskys); dann weil die Not-Zivilehe, trotz-

dem sie bloß ein Schutz gegen reditswidrige Weigerung des Pfarrers

war, bei dem Episkopat demselben heftigen Widerstand begegnete,

wie die obligatorisdie, von dessen Wortführer (Kardinal Sdiwarzen-

berg) sogar ausdrücklich als „inkonsequent" bezeidinet wurde, „weil

jede Zivilehe den Grundsatz betätige: es gibt kein Gesetz als das

Gesetz des Staates". Der Staat muß, wie es sidi zeigt, im Kampfe

um das Eherecht bei jeder Form desselben Widerstandes gewärtig

sein, und die gründlidie Lösung durdi die obligatorisdie Zivilehe

erspart deshalb doppelten Kampf.

In Ungarn sdiien es lange friedlidi zu bleiben. Deak hatte sidi

wohl zur freien Kirche im freien Staate bekannt. Aber die Gesetz-

gebung war konservativ und noch 1868 beließ man kirdiliche Ehe

und geistliche Ehegerichte für Katholiken.

Aber Ungarn ist seither ein moderner Staat geworden und die

Hegelsdie List der Idee bewährte sidi. Die Leidensdiaften ent-

brannten bei der Wegtaufenfrage. Die klerikale Partei hatte in

letzter Zeit in ganz Europa Vorteile errungen und glaubte ihre

Madit audi in Ungarn bewähren und festigen zu können. Deshalb

stellte sich der Episkopat zur Wehr, als einige übereifrige Priester

Kinder, weldie nach dem Gesetz vom Jahre 1868 für den prote-

stantischen Glauben bestimmt waren, katholisdi getauft (weggetauft)

hatten und die Regierung Abhilfe verlangte. Dieser Bedeutung des

Widerstandes war sich aber auch die Regierung bewußt und deshalb

nahm sie ihn so ernst und deshalb entstand audi aus dem kleinen

Anlaß ein großartiger Kampf des ganzen Volkes. Er war ein Kampf

der Ideen geworden.

Wer ist nun im Recht, Kirdie oder Staat?

Die Gesellschaft ist nidit mit der einen, nodi mit der anderen
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Macht identisch. Die Allmacht des Staates ist in ihren äußersten

Folgerungen ebenso gefährlich wie die der Kirche. Aber die Leitung

der sozialen Verhältnisse steht in jeder Zeit der Macht zu, deren

Grundsätze der Erkenntnis der Zeit entsprechen. Bedingungsloser

Gehorsam gegenüber Vorsdiriften, weldie, auf übernatürlichen Ur-

sprung zurückgeführt, jedem Nachdenken und jeder Prüfung ent-

zogen werden, kann nur im Kindesalter der Völker verlangt werden.

Unsere Zeit verlangt Selbstdenken des Volkes. Wir erkennen im

Denken die Eigenart der Menschen, das Zeidien der Kultur. Wir

wollen gehorchen — aber uns selbst, den von uns beschlossenen Ge-

setzen. Dem entspricht die moderne Staatsidee. Sie führt den Staat

auf das Volk, das Staatswohl auf das Volkswohl, den Staatswillen

auf den Volkswillen zurück. Sie läßt Prüfung und Verbesserung der

Gesetze nicht bloß zu, sondern verlangt sie. Es kann nicht zweifel-

haft sein, daß sie gegenüber dem mystischen Wesen der Kirche und

ihrer Vorschriften die Überzeugung unserer Zeit vertritt.

DAS RECHT DES ANDEREN, ERLÄUTERT AM SCHUTZ

DES DRITTEN

Vortrag, gehalten in der Wiener JuristisAen GesellsAaft am i.. Dezember i8,8

Nach Ansicht Hegels sollte sich die Welt im dialektisAen Prozeß

durA Antithese und Synthese, entwidceln. Die Ans>ci.t .st mit

gutem Grund fallen gelassen worden. Wer den Gang der Natur-

ereignisse kennen will, muß beobachten; er mag d.e LuAen vor-

äufig durch Analogie und andere Hilfsmittel sAöpfenscher Phantasie

ausfüllen, nimmermehr aber nach einem einzelnen for-ahstisd,e^

Schema. Dennoch enthält die Ansicht einen tüchtigen Kern, dur*

den auch Hegel befruchtend auf -i- Zeitgenossen wirkte^ Nich

der Weltprozeß, wohl aber der Prozeß des
^^^^'^^f'^'.^'fZ

2d in hohem Maße durch Logik und insbesondere durch das

dialektische Gesetz beherrscht. Die Vorgänger Hegels hatten nur

die das rezeptive Denken bestimmenden Formen untersudit; Hegel

führte die Form ein, durch die das logische Denken produktiv wird.

Wenn wir forstend oder strebend eine Idee erfassen, so sind wir

gewohnt, sie zunächst rückhaltlos in ihre Konsequenzen zu verfolgen

Wenn sich dann in den Ergebnissen Lüden und Einseitigkeiten

zeigen, was unvermeidlich ist, weil jede Idee nur ein Element ds

Wirklichen und seines Werdens enthält, so sudien wir, um die wider-

strebenden Ersdieinungen zusammenzufassen, eine Gegemdee. die jene

Lüden und Einseitigkeiten vermeidet, die aber in der Folge ander

neuartige Einseitigkeiten bietet, welAe unser weiteres N-J^-ken

und weiteres logisd.es Erfinden veranlassen. Es ist wohl allzu for

malistisd,, wenn Hegel annimmt, daß/ieEntwidlung der Ideen

stets im Dreiklang vor sid. geht, daß der Kampf der baden deen

durdi den sie sidi einander klären und ergänzen stets eine dritte a

Vereinigungsidee (Synthese) erzeugt. Oft wird vielmehr die neue

Idee wiederum in reiner Opposition auftreten. Denn°d. ^urde die

Philosophie in fruditbare Verbindung mit dem aufstrebenden w.ssen-

sdiaftlidien und sozialen Leben gebraAt, wenn "e erkannte da«

die Oppositionsidee nidit rein negativ sei und den Denkprozeß ab-
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breche, sondern vielmehr ein neuer Antrieb zu weiterem Forschen

und Streben werde. Freilidi liegt der tiefere Grund darin, daß es

Ideen sind, die hiebei in Betracht kommen, nicht Begriffe; Leit-

gedanken für das schaffende, nicht bloße Merkzeichen für das be-

obachtende, aufnehmende Denken. Der Fortsdiritt Fiegels besteht

wesentlich in dem von ihm entdeckten Unterschied der produktiven

Idee von dem rezeptiven Begriff.

Die Entwicklung großer Ideen erfolgt nidit in einem Kopf. Sie

nimmt oft viele Generationen in Anspruch. Ein Forscher übernimmt

die Idee vom anderen, führt sie einige Schritte weiter und übergibt

sie wieder einem Nachfolger, bei dem sich das gleiche wiederholt.

Oft währt es Jahrhunderte, bis eine Gegenidee ersteht. Wie lange

blieben die Astronomen bei der Ansicht, daß die Weltkörper sich

in Kreisbahnen um die Erde drehen! Wie lange erhielt sich in der

Physik die Lehre vom Kraftstoff, vom magnetischen und elektrischen

Stoff, den man derzeit wieder in den Elektronen rekonstruiert! Die

religiösen Ideen sind in dem Volke, bei dem sie entstehen, geradezu

unsterblich. Die ganze Jurisprudenz des Mittelalters methodisierte

an den Digesten herum, bis erst im Naturrecht eine entwicklungs-

kräftige Gegenidee erstand. Was für die wissenschaftliche Entwicklung,

gilt ebenso für die praktische, nur daß bei ihr der Inhalt der Ideen

nicht bloß durch die unbefangen aufgenommene und denkend ver-

arbeitete Erfahrung, sondern zugleich durch die den Menschen in

seinem praktischen Tun beherrschenden Triebfedern, durch Interesse,

Gewohnheit und Leidenschaft bestimmt wird.

In solcher Art gilt das dialektische Gesetz denn auch für die

soziale Entwicklung. Familie und Klasse, Volk und Staat bestehen

aus Menschen, und was den einzelnen bewegt, muß auch Klassen

und Völker bewegen. Wohl haben Massenbewegungen ihre Eigen-

tümlichkeit. Das Tun des einzelnen wird durch seine Individualität

bestimmt, durch Motive, die fast bei jedem in verschiedener Art

und Stärke gemischt sind. Bei der Masse entscheiden die gemein-

samen Motive der großen Zahl. Die meisten Menschen zeigen aber

in ihrem Denken wenig Ruhe und Selbständigkeit. Sie lassen sidi

hauptsächlich durch das Interesse des Momentes, durch Leidenschaft

und Nachahmungstrieb führen. Sie folgen auch leicht dem ersten,

der einen für sie genehmen Gedanken ausspricht. Darauf beruht

die Kunst des Demagogen. Doch müssen Augenblicksmengen von
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organisierten und von Interessengruppen gesdiieden werden Je miehr

die Beschlüsse vorbereitet, durdidacht, von dem Augenblick, m dem

man sie faßt, unabhängig werden, desto mehr überwiegt das Moment

des Interesses das der Leidensdiaft und nimmt weitere Zeiträume in

die Erwägung auf. Was die Organisation bewußt vollbringt, das

leisten bei Interessengruppen Entstehungsmotiv und Dauer. In

dem Fortgang der Völker sind deshalb Interesse und Gewohnheit

die hauptsädilich führenden Motive. Die sozialen Gruppen, welche

bei der Entwid^lung eines Volkes die Oberhand erhaken haben,

finden durdi eine gewisse Auffassung von Staat und Gese Ischatt,

durdi eine gewisse Organisation der sozialen Verhältnisse, weldie die

Vorteile und Lasten verteilt, ihre Interessen gefördert, und trachten

sie festzuhalten oder zu erringen. Anfangs nur, weil ^l^^hnen vor-

teilhaft ist, während sidi später durch Gewohnheit nidit bloß bei

den begünstigten, sondern oft selbst bei den belasteten Gruppen der

Glaube ansdiUeßt, daß die Verteilung in dieser Weise naturhdi,

logisdi und geredit sei. Dieser Glaube führt dazu, daß, wenn neu

entstehende Gruppen eine andere Auffassung, eine soziale Gegenidee

zur Geltung bringen, letztere oft lange Zeit als Unredit und Auf-

lehnung gegen die gute Ordnung ersdieint, was Nietzsd.e bek^n^^l^^

in die spradigewaltigen Worte gefaßt hat: „Der die Tafeln der

Werte bridit, der Bredier, der Verbrecher."

Nach gewisser Zeit, wenn die neuen Gruppen durdi veränderte

soziale Sdiichtung gestärkt werden, tritt dann eine Synthese ein,

eine geänderte Auffassung von Recht und Staat, die dem Interesse

der neuen Gruppen Redinung trägt. Diese Form, in der sidi soziale

Kämpfe abspielen, war auch bei Marx das Bindeglied zwisdien

materialistischer Geschichtsauffassung und dialektischer Methode.

Im Redit hat die Antithese theoretisdi und praktisch einen zu-

treffenden Ausdruck im Recht des anderen. Der andere - das ist

an sich die Antithese. Er setzt begrifflich den einen oder ersten

voraus, und sein Recht, sein Rücksidit verlangendes Interesse stellt

sich dessen Recht gegenüber. Die Frage nach dem Redit des anderen

ist theoretisch immer zu stellen, wenn die Konsequenz der Vor-

schriften, welche ein Verhältnis regeln, dem einen alles Recht gibt.

Oft spridit für den anderen sofort eine gewisse Billigkeit, was nur

eine Bezeidinung für unklar erkannte Ansprüdie ist. Das Korrektiv,

weldies in der Frage nadi dem Redit des anderen hegt, ist bei
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jeder wlssensdiaflllchen Untersuchung eines Rechtsgrundsatzes

nötig. Dem äußeren Anscheine nach manchmal eine rein tat-

sächHche Feststellung, manchmal ein logisch selbstverständlicher Satz,

enthält jeder Rechtsgrundsatz seinem Wesen nadi Befehle, gibt und

nimmt, belastet und befreit, schafft Ansprüche und Verpflichtungen.

Wer einen Rechtsgrundsatz erkennen will, muß sich ihn durch Bei-

spiele anschaulich machen. Er wird dann stets finden, daß er, sei

es allein oder im Zusammenhang mit anderen, eine Verteilung von

Vorteilen und Lasten, von Genuß und Arbeit unter den Mitgliedern

der Gesellschaft bedeutet. Am sichersten wird man einen konkreten

Einblick erhalten, wenn man, nachdem man die logisdien Folgen

des Grundsatzes gezogen hat, den Standpunkt wechselt, das Inter-

esse des anderen, des unter den Folgen Leidenden, zum Ausgang

nimmt und vorurteilslos untersucht, ob und in welchem Maße es

gegenüber jenen Folgen Berücksichtigung verdient.

Die Idee vom Recht des anderen ist also ein wertvoller kritisdier

Behelf. Sie geht aus der Erkenntnis hervor, daß so wie alle Ideen, so

auch die Grundsätze des Rechtes und die nach ihnen verliehenen

Ansprüdie (Rechte) nur einzelne Elemente dessen sind, was erst in

seiner Gesamtheit, als soziale Ordnung zum Wohle aller, Recht im

wissenschaftlichen Sinne ist; daß ihre logische Anwendung daher

immer Lücken und Einseitigkeiten zeigen muß, die in der Anwendung

zu Härten werden und Recht (summum jus) zu Unrecht machen. Der

andere erscheint bei näherer Betrachtung nicht als Individuum des

einzelnen Falles. Das Verhältnis kehrt vielmehr in Variationen

wieder, und mit ihm als Typus der gedrückte, leidende andere: Die

Frau, der Haussohn, der Besitzer, der Käufer, der Gewerbsmann,

der Arbeiter u. a. Die stete Frage nach dem Rechte des anderen

und seine eingehende Untersuchung nadi wirtschaftlichen und

sozialen Rücksiditen bildet daher ein wichtiges Moment zur wissen-

sdiaftlichen Fortbildunng der Rechtsgrundsätze und ihres gegen-

seitigen Verhältnisses.

Das Recht des anderen und sein Kampf ums Recht ist aber

auch ein wesentliches Moment in der historischen Entwicklung

geltender Rechtsordnung. In jeder sozialen Lage bilden sich, ihr

entsprechend, in der Gesellschaft Rechtseinrichtungen und Rechts-

grundsätze. Nehmen wir den Fall an, der in Wirklichkeit wohl

niemals genau zutrifft, daß sie zu einer bestimmten Zeit alle Mit-
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glieder der Gesellsdiaft oder dodi jene, die alle soziale Madit in

Sriereinigen, zufriedenstellen. Sie werden daher m ungestörter

KtsI uenz' ausgebildet und durd^geführt. Nu-"^^^^ s.ch

die Zustände. Der Stamm war nomad.d. und lebte vo- J gd ^^

Viehzudit; er wird jetzt ansässig und ein Teil semer Mitgheder

^ t zum Ad^erbau über. Oder in dem ad^erbautreibenden Stamm

entwi^elt sidi Gewerbe und Handel, die bisher nid.t
^^^^^^^^^^^^^^

Oder der Stamm hat einen anderen unterworfen und der letztere

L dienen muß, gewinnt allmählidi Einfluß. ^^^^ ^^^^^^
den bestehenden Einriditungen und dem Verlangen der neuen Be

Skerungsgruppen ein Gegensatz ein. Die letzteren verlangen

irires IntLsses; die Rechtsvorteile der ^^ ^^;^;^

Z

gehörigen Gruppen ersdieinen ihnen als ungehörige Privilegien und

Tb dt sich bei ihnen mit wad^sender Klarheit die Idee eines

Gege^e^^ weldies ihrem Interesse entsprid. Wenn sie genügend

S arkt sind entsteht ein Kampf um die künftighin

^^^X^^s'-
nune der zu Kompromissen, zur Aufnahme von neuen Redits

undsäten, anfangs vielleicht im Gewände von Rkt.-

Ouasi-Rechten, dann immer offener, in weiterer Folge audi wohl

ärvolS Si;g der neuen Gruppen und zur Aufnahme einer neuen

Reditssrundlage führt.
- a ^ v:^^t^A\(re

Wie aus diesem Bild erslAtlich wird, zu dem jeder Kundige

leidu die Beispiele finden kann, entsteht d>e Gegenidee auA im

Ret niAt in logisch abstrakter Weise, so daß sie von vorn ere.

erkennbar wäre. Sie ist vielmehr nur d.e F-«^^ '"™
^^

die neuen Interessen kleiden, und wenn sidi zwei Volksstamme aus

d mXn sozialen Zustande nach verschiedener R.d.tung hm ent-"
so erhält die Rechtsantithese bei ihnen auch verschiedenen

'"^Man darf niAt glauben, daß sich der Kampf der Bevölkerungs-

gruppen auf d fpolitische Gebiet beschränkt Die Regelung der

SSLn- und VeLgensverhältnisse, der

^^^f^^^^^^^^
Privatrechtes trifft den einzelnen sicherer und unmittelbarer ais

•

deTdt: ;:; der Kampf um sie ist deshalb, wenn er sozial en.

brennt, der härteste. Bei dem Worte „Gruppen
^^l^ZlT-

nlcht immer an Klassen im engeren Sinn denken^
^^^"^"hältnis

zeidinet die neue Gruppenbildung "« . -" /"^"'^";" iy^fy!
zwisciien denselben Personen. Ein Beispiel; Das rom.sdie Volk
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bildet ursprünglich einen Verband kriegerischer, aderbautreibender
Stämme. Das Land ist unter die Familien verteilt, die Familien-
mitglieder wohnen gemeinsam auf dem Familiengut und bebauen
es. Entsprechend der harten Disziplin des Volkes hat auch das
Familienhaupt diktatorische Gewalt, Recht über Leben und Tod
der Mitglieder, über Gebrauch und Verbrauch des Gutes. Das
römische Eigentum bezeichnet nichts anderes als diese Diktatur des

Familienhauptes. Die Härten des Systems waren in der alten Zeit

durch das enge Zusammenleben, die Einfachheit der Sitten und die

kriegerische Schulung der Mitglieder weniger fühlbar. Sie traten

hervor, als Rom sich weitete, die kriegerische Organisation selb-

ständig wurde, die Familiengemeinschaft sidi löste. Die Diktatur
des Hausvaters hatte ihren Zweck verloren, ihr Inhalt wurde un-
verständlich. Es wurde peinlich empfunden, daß der Mann, der
Prätor oder Konsul war, wirtsdiaftlidi unselbständig sein sollte.

Und nun wurde praktisch die Frage gestellt: Haben die anderen
Familienmitglieder kein Recht? Prätor und Juristen, die Träger der
Billigkeit, traten ins Mittel. Die Form des alten Systems wurde
wohl mit der Zähigkeit, die den alten Römer kennzeichnete, fest-

gehalten, aber durch Emanzipation und Pekuliarrecht durdibrodien.
Hand in Hand mit der Lösung des FamiHenverbandes ging auch

eine Veränderung im Erbrecht. Die Agnatenerbfolge beruhte auf der

Stammesorganisation; die Familie ist die Gemeinde des Stammes-
staates. So wie die Organisation territorial wurde und die politisdie

Bedeutung der Familie zurücktrat, mußte die ungleiche Behandlung
der Kinder, mußte namendidi der Vorzug weitsdiiditiger Seiten-

verwandter vor den Töchtern als Unrecht erscheinen und die Frage
stellen: Hat denn das andere Kind kein Recht?

Gerade bei diesem Beispiel zeigt es sich aber wohl, daß hinter

einem scheinbar mit sozialen Klassen nicht in Beziehung stehenden
Gegensatz dennoch oft eine Klassenbewegung steht. Die Patrizier

hätten die Agnatenfolge vielleicht aus Ahnenstolz noch lange er-

halten. Aber die Plebejer hatten niemals die agnatische Auffassung
gehabt und das Kognatenrecht verschaffte ihren Lebensgewohnheiten
den Sieg. Wir vermögen diesen Zusammenhang gerade in unserer
Zeit zu erkennen. Wir erleben eine gleichartige Veränderung in dem
Begriff der Familiie. In unserem Erbrecht herrscht noch die adelige

Auffassung, welche die entferntesten Sprossen der gemeinsamen
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Ahnen umfaßt, den anderen Gattenteil dagegen aussdiließt Fast

in allen anderen zivil- und strafrechtlichen Beziehungen dagegen

ist bereits die bürgerlidie Auffassung geltend geworden, welche die

Verwandten nur bis zum Gesdiwisterkind, daneben aber audi den

anderen Gattenteil und die nädisten Versdiwägerten begreift. Die

Fortbildung, die sich auch schon in manchem Erbreditgesetz zu-

gunsten des Gatten geltend madit (betreffs der Verwandten hat das

deutsche Zivilgesetz leider den Kreis nodi weiter gezogen als das

1 00jährige österreidiische Gesetzbudi), beweist den erstarkenden

Einfluß der bürgerlidien Klasse.
. , . , 1

Der Einfluß der wirtsdiaftlichen Klassen zeigt sidi insbesondere

beim Vermögensrecht. Ursprünglidi ist z. B. in Rom der knegerisdie

Geburtsadel allmäditig. Erwerbsgrund des Eigentums ist daher

Familienangehörigkeit und Eroberung. Der alte in sehr engen

Grenzen gehaltene Verkehr lehnt nodi an die Eroberung an und

nimmt die Sadie, die er erwerben will (mancipatio) Dann aber

erstarkt der Kaufmannsstand und schafft seinem Erwerbsgrund, dem

Vertrag, die rechtliche Anerkennung. Anfangs nur für die vier

widitigsten Verkehrsakte (Kauf, Padit und Miete, Gesellsdiaft,

Vollmadit), während im übrigen nodi, mindestens fingiert, die hand-

feste Unterlage verlangt wird; dann, durdi Edikte und Auslegung

in immer weiterem Umfang. Er erlangt die übertragbarkeit de

Eigentums; das manuelle Moment in der traditio, das nodi de

Spur des alten Nehmens an sidi trägt, verflüchtigt oft zu einem Wort

oder einer Gebärde. Das Obligationenredit der Kaiserzeit, die groß-

artige Leistung der römisdien Juristen, steht sdion ganz unter dem

Finfluß des Kaufmannsstandes. Trotzdem bleibt Rom aristokratisdi

bis zum Schluß. Der Handel bleibt ihm ein Betrug im kleinen, die

Arbeit gegen Lohn veräditlidi. Audi hiefür haben wir ein Seiten-

bild in dem Verhältnis der beiden in unserer heutigen Gesellsdiaft

mäditigen Klassen, des Adels und des Bürgertums zueinander

Aus der jüngsten Zeit mag insbesondere an die Entwid^lung

des Arbeitsvertrages erinnert werden. Bis vor kurzem war er der

freien Vereinbarung, d. h. der Willkür des wirsdiaftlidi stärkeren

Unternehmers überantwortet. Denn in Rom hatte es keine freien

Arbeiter gegeben, im Mittelalter war das Gesinde auf ^em Lande

untertänig, in den Städten und im Bergwerkswesen entwickelte sid^

wohl ein gewisses Arbeitsredit, jedodi als Sonderredit und mit
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zünftigem Charakter. Erst jetzt, seitdem die Hörigkeit aufgehoben
ist, Fabriken entstanden sind und eine freie Arbeiterklasse zum Be-
wußtsein ihrer sozialen Existenz und Existenzberechtigung gelangt
ist, erwacht auch langsam in der Jurisprudenz und im Gewissen der
Gesamtbevölkerung die Frage: Hat denn der andere, der Arbeiter,
kein Redit?

Die historisdie Erfahrung läßt übrigens erkennen, daß die von
Karl Marx am Schlüsse dts ersten Teiles des „Kapitals" ausge-
sprochene Ansicht, als ob sich ein soziales System in ungestörter
Konsequenz ausbilde, bis es — man möchte sagen, automatisch —
durch die Logik seiner eigenen Erlebnisse gestürzt wird, eine zu
starre Auffassung des dialektischen Prozesses enthält. Die soziale
Gegenidee tritt vielmehr auf, sobald das bestehende System eine
kräftige Gruppe verletzt, und oft schafft es sich unmittelbar und
alsbald diese Gegengruppe. Die Entwicklung wird dann durch
stetig sich wiederholende und ablösende Kämpfe und Kompromisse
bezeichnet, so daß in der Gesellschaft ebenso wie in der Natur ein
anscheinend plötzlicher Umsturz lediglidi ein schroffer verlaufendes
Glied der Entwidilung ist. Während in Rom das patrizische Recht
noch unverkürzt die Situation beherrscht, treten die Plebejer auf
den Plan und erringen langsam Zugeständnis auf Zugeständnis. Im
Mittelalter entstehen sofort mit dem Feudalsystem die Städte und
werden Sammelpunkte für eine mäditige Gegnersdiaft. Auch heute,
wo die kapitalistische Periode wahrscheinlich nicht, wie Marx ver-
meint hat, am Ende, sondern am Beginn ihrer Entwicklung steht,

tritt in dem organisierten Arbeiterstand sofort eine rechtsbildende
Gegenkraft ein. Zeit und Art, in welcher der andere und seine Idee
vom Recht als Faktoren auftreten, ist daher ungewiß. Immer aber
bezeichnet der andere den Typus einer durch die bestehenden Nor-
men verletzten Interessengruppe, deren Ansprüche je nach ihrer

Kraft entweder unter einem allgemeinen Schlagwort (Billigkeit, Natur
der Sadie, Schutz dts Schwadien, öffendiches Interesse) geschützt
oder zu einem selbständigen Rechtsprinzip verdichtet werden,
welches das Hauptrecht begrenzt und einengt.

Ich will im folgenden zur Erläuterung dieses allgemeinen Satzes
eine Anzahl von Rechtseinrichtungen besprechen, welche sich eine
einzelne typisdie Gruppe (nicht eine soziale Klasse) im modernen
Recht errungen hat. Man nennt sie gemeinhin: der Dritte. Der
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Dritte ist der bei der Schaffung einer reAtWchen Situat.^ «ck

Beteiligte, der aber unter ihren Konsequenzen leidet. Das Wort .st

üblich ge;orden, weil der Begriff zunäAst bei Vertragsverhaltn.ssen

entstand. Den beiden im Vertrage stehenden Parteien gegenüber .st

der Unbeteiligte ein Dritter. Wenn das Verhältnis, das d. Parte.»

durch ihren Willen geschaffen haben, z. B. d.e Gesellsdiaft, der

Eigentumsübergang, ohneweiters gegen jeden -deren, also gegen den

Dritten als Typus, rechtswirksam ist, so wird d.eser oft .n se.nen

f:eressen arg'verletzt. Id. nenne das bekannteste Be.sp.eh emand

hat in einem offenen Geschäfte gegen angemessenen Pre.s e.ne Ware

gekauft, die, ohne daß er es weiß, dem Gewerbsmann n.At gehört

hat Der Eigentümer trifft sie bei ihm an und verlangt s.e zunack.

S 1 er gezwungen sein, sie herauszugeben? Der Römer zwe.fel«

nicht daran und wir - könnte man hinzufügen - zwe.feln kaum

'"^Derst^'^dStitten kann als .o.e.«. Reditsgedanke .-

klärt werden. Wohl wurden schon früher, sdion '">
/»'"'f;"/'*'

u d noA mehr in den Sonderrediten des Mittelalters, Maßregel

solcher Art getroffen. Sie waren aber vereinzelt -^ "«; ^^^^
nahmen gedadit, von denen der Satz galt, daß s.e ke.ne logische

Fo Sung vertagen. Erst der moderne ^J-rkehr^"^,^ ^
weiterem Rahmen. Er kann ohne ausgiebigen S<Jutx d« -
Verkehr stehenden Publikums nicht bestehen, und das Ve keh

Publikum ist es. das den Typus des Dritten bildet Sprachig -t

die Bezeichnung „Dritter" in mandien Fällen nidit "bh*; -«anA
J

car nidit möglich, so daß sich juristischer und spradihdier Begriff

dann tVennen Wenn z. B. ein Vertragsteil eine Erklärung abgibt,

teuer durd. einen außerhalb des Vertrages Stehenden gezwungen

ot n irrtum geführt worden ist. so wird der andere Vertragstell,

de Wevon nichts gewußt und den Vertrag gesdilossen hat, von

d modernen Gesetzgebung häufig gesd^ützt. Er ist d" D"tte^^^^^^^^^^

über den beiden, die bei dem Zwang oder be> ^er Wuhrun

beteiliet waren. Da man aber gewohnt ist. von dem Vertrag au

zujZ so wird gemeinhin der Zwingende oder Betrugende als

Mterb zeid.net und der andere Vertragsteil, der ,uristisA den

Tvpus des Dritten darstellt, als zweiter (§ 875 des osterr. ABGB.

IZ d deutsdien BGB.). Ist der Erklärende selbst an seinem

Irrtum slw. so daß überhaupt nur die beiden Vertragstelle in
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Betradit kommen so kann dxe Spradie gar nicht vom Dritten reden,und dennod, .st der andere Vertragsteil an der Situation, unter deerJeden soll, gleichfalls nicht beteiligt, also juristisch ein„Dritter"
Ebenso ,st der Erwerber oder Verarbeiter einer fremden Sache ein

pJZrr" frTf"^' unbeteiligter, während aber drei

eins2bt^"" i7 '^ ^f'^V*'
'^'^ "^" ''^" Eigentumserwerb

einschiebt) geschaffen werden können.
Der Schutz gilt entweder den Personen, die mit den Beteiligten

Ztu T" '^""
'^V"

'^'' ^^'Se als Beteiligte hinzukommen.

R^cht 't '" " "^* '^" 8^'i'i'^tlichen Entwicklung unseres
Rechtes im allgemeinen d,e Diktatur des Eigentümers, im Obliga-

unTän hl K
''''"'"' ''' '"""• ^^S^" '^'^ <"" Schutz verlangtund allmählich in gewissem Maß gewährt wird. Ohne nunmehr fn

weitere Einteilungen und Abstraktionen einzugehen, will icJi, indem
ui. mich zugleich auf das private Vermögensrecht beschränke, ohne
besonderen Plan eine Anzahl von Rechtsbildungen vorführen,
welche einen Schutz des Dritten enthalten und sei es tn ihrer Anlagt
sei es in ihrer weiteren Ausbildung und Verstärkung modernen Ur-
sprunges sind...').

^

Alle diese Einrichtungen und manche andere sind durch einenGrundzug verbunden; sie wollen Schutz eines weitverzweigtenV rkehrs und deshalb des dem Vertrag oder Betrieb fernstehendenDmten^s ist bezeichnend, daß sie in der Doktrin zumeist in das

') In den nun folgenden, hier um .hres allzu fadiwissenschaftlidien Charaktersw. len weggela^enen Ab.Anitten behandelt der Verfasser den Sd,utz d« Drttenauf olgenden Geb.eten de» Privatrechtes, wobei der allmähliche Werd gangdereinzelnen Rechtsinstitute aufgezeigt wird-
'^^«gäng der

erwerb d" 'redir'^F
'' ^™*'"""^ <>" -'"''h™ Besitzers. .. Eigen.ums-

slutfde?^ K
"" \^- ^"trauenssdiutz durdi das Grundbud,red,t.

L!n und d M-TV^ ^"""''" '=•*'• ' P™«-"-'« Schutz des Be-

r Tl *™ Erwerbers. 6. Veränderung der Übertragungsform dinelicher Rcdite unter dem Einflüsse des Verkehrs.
gungstorm dmg

H. Im Obligationenredit: i. Sdiutz des Partners gegen Anfeditun^ einer ;„

Handlung des Mandates 3. Gesellsdiaftsred^t. insbesondere Haftung der G sfll-

Hatd I '''Z r
""""?• ' ''"'" ""'' Inhaberpapiere.

5. Reg stJrrelt

I^slLZfUri::rV"''''^
Hypothekenbu*).',. Die Zession 1

I t"^^"
°""en- 7- Vertrage zugunsten Dritter. 8. Sdiadenersatzredit Ver

rdrGiTife^."£."d."^r
'" '-'-' ^"""'^- ^-^^-^-

deutsche Redit verwiesen und hödist ungern in die Digestenvorträge

aufgenommen wurden, obwohl sie ebensowenig altdeutsch wie alt-

römisch sind, und obwohl die Digesten nach Savignys Lehre mo-

dernes Recht enthalten sollen. Es wird dies aber verständlich, wenn

man ihr Verhältnis zu dem Gepräge des national-römischen Rechtes

erwägt, das sich trotz aller Umgestaltungen dodi audi noch in der

Justinianischen Gesetzessammlung erhalten hat. Sie gehören ihm m

der Tat nicht an, sie sind anderen Geistes; die Aufnahme und Ent-

widlung des Verkehrsprinzips, dem sie entstammen, hat die un-

ausweichlidie Folge, daß wir das national-römische Recht, so wie

sdion seit langer Zeit im Familien- und Erbrecht, so nunmehr auch

im Vermögensrecht verlassen. Die wissenschaftlichen Errungen-

sdiaften der römischen Juristen in Methode und Einzelforschung

wollen wir dankbar anerkennen und festhalten; dagegen müssen

wir uns bewußt von den national-römischen Einrichtungen loslösen,

sie als unseren Verhältnissen und unserer Rechtsauffassung nicht

entsprechend erkennen und dies offen erklären. Das römische Recht

war das Recht eines Kriegervolkes, eines Volkes, welches alles außer

dem Familiengut im Krieg erwarb, im Frieden das Familiengut

bearbeitete, Gewerbe, Handel und Lohnarbeit dagegen verachtete,

was bei Mandat und Deposit einen auffälligen Ausdrud: erhieh. Sie

sollten ihren Namen nicht mehr behalten, wenn sich der Mandatar

oder Depositar einen Lohn geben ließ und damit der Handlungs-

weise eines freien Römers widersprach. Das Erkennungszeichen für

den Charakter eines Rechtes sind stets seine originären Erwerbs-

arten. Jedes Volk erhebt die Grundlage seines Erwerbes zur Grund-

lage des Rechtes und schafft sich dadurch den sittlichen Halt. Das

kriegerisdie stellt die Eroberung, das händlerische den Tausch, das

industrielle die Arbeit, kurz, jedes stellt seine Erwerbsquelle oder

die mehreren Erwerbsquellen der in ihm herrschenden Stände als

unmittelbar und von Natur wegen Redit sdiaffend auf. Die Römer

waren Krieger und ihr Recht in seinen Grundlagen ein Kriegerredit.

Deshalb erwarb man durch Okkupation, aber nicht durch Vertrag,

nicht durch Verkehr oder Arbeit. Alle Zugeständnisse, die im Ver-

lauf der Zeit der Kaufmanns- und in geringerem Maße der Gewerbe-

stand errang, waren entweder juris gentium oder mußten künstlich

in das System eingesdialtet werden. Das klassische Obligationen-

recht hat in der Rücksichtnahme auf Billigkeit und Natur der Sache
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im Rahmen der nationalen Gesetze Musterhaftes geleistet; aber diese

Gesetze waren auch ihm ein ewiger Hemmschuh. Noch in der

letzten Zeit des Römertums konnte sich, abgesehen von den vier

Konsensualkontrakten, der Vertrag das Recht des Erwerbsgrundes

nicht erobern. Um so weniger sollte ohne Willen des Rechtsherrn

etwas geändert werden können. Ein Eigentumserwerb durch Ver-

kehrsakt oder durch Arbeit war den Römern unbegreiflich. Diese

Ohnmacht des friedlichen Verkehres ist auch die Erklärung der

römischen Vindikation und ihrer Ewigkeit nach Raum und Zeit

(ubi rem meam invenio), die nur im Wege der Klageverjährung ge-

mildert wurde. Ich habe über diesen Charakter des römischen

Rechtes schon zu Anfang gesprochen. Unsere Reditsauffassung ist

entgegengesetzt. Wir wollen, daß der Krieg Privatrechte nicht ver-

kümmere, und sind bemüht, alle Vorschriften über Beuterecht, auch

aus der völkerrechtlichen Übung auszumerzen. Wir wollen, daß

Verkehr und Arbeit Recht schaffen, so wie sie die Güter schaffen. Auf

ihnen baut sich die bürgerliche Gesellschaftsordnung auf. Von dem
Grundgedanken, daß sie die originären Rechtsquellen sind, geht eine

Fülle von Grundsätzen und Einrichtungen aus, welche in offenen

Gegensatz zum römischen Recht seinem Geiste nach treten. Denn
der Geist eines Rechtes besteht nicht, wie Jhering meinte, in seinen

Formen und seiner Technik, sondern im wirtschaftlichen und so-

zialen Gehalt seiner Vorschriften, in der gesellschaftlichen Organi-

sation, die sie ausdrücken, erhalten und fördern. Wenn Arbeit und

Verkehr Recht erwerben, so kann das bestehende Eigentum nidit

mehr absolutes Hindernis des Erwerbes sein. Das Eigentum wird

zum rechtmäßigen Besitz. Der Besitzer hat seine Sache zu verwahren;

wird sie ihm vom Strom des Verkehrs entrissen, so ist er ihrer nicht

mehr gewiß. Er ist nur ein Glied der großen Verkehrsgemeinsdiaft,

sein Recht eines, aber nur eines der zu schützenden Interessen. Das

Prinzip des Erwerbes durch Arbeit enthält aber auch ein weiteres;

es muß die Arbeit als dem Besitz überlegen anerkennen, so wie im

kriegerischen Recht die Eroberung ihn überwindet. Das Werkzeug

ist das Schwert des Friedens. Mit der Umbildung der Gesellschaft

aus einer kriegerischen in eine Friedens- und Arbeitsgesellschaft ver-

bindet sich also eine Rechtsumbildung, die mit dem von uns über-

kommenen Krieger- und Besitzerrecht in offenen Widerspruch tritt,

die theoretisch geradezu als revolutionär bezeichnet werden kann,
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die aber schon in unseren Gesetzen feste Wurzel gefaßt hat und sich

faktisch in ruhiger reformatorischer Arbeit fortentwickelt. Diese

Umbildung schuf und weitete das Redit des Dritten, sie schafft audi

sonst Formen, in denen das neue Redit als Recht des anderen einem

bisher unbezweifelten Recht entgegentritt.

Die Umgestaltung unserer hergebrachten Reditseinrichtungen hat

auch eine große methodische Bedeutung. Wie am Ende des vorigen

Jahrhunderts das alte politisdie Redit zu Unredit, das bisherige

Unrecht zu Redit geworden war, so ist nunmehr audi im Privatredit

eine ähnlidie Wandlung eingetreten. Jahrhundertelang geübte

Grundsätze werden verlassen und neue, die verhaßt oder verspottet

waren, werden aufgenommen. Das Naturrecht wird von uns nidit

mehr für Wahnwitz gehalten. Wir verstehen es bei der vermoderten

Romanistik jener Zeit, daß sich alle regeren Geister ihm zuwandten,

als der, wenn audi phantastisdien Werkstätte für neues volks- und

zeitgemäßes Recht. Wir lernen insbesondere durdi das wieder er-

standene Gesetzgebungsrecht des Volkes das Redit als mehr verstehen

denn eine scholastisdie Auslegung des Justinianischen oder audi eines

beliebigen geltenden Gesetzes. Wir lernen erkennen, daß der Lebende

Redit hat, und daß ein gutes Gesetz es ihm gibt. Das hat aber die

Folge, daß wir, um wissensdiaftlidi nach Recht zu forsdien, eme

andere Methode als bisher einsdilagen müssen. Die formale Logik

kann uns nidit führen. Der Folgesatz wiederholt nur, was der Vorder-

satz gesagt hatte. Hatte dieser unredit, so kann audi er nur Unredit

erweitern und versdiärfen. Ja, er kann sogar, wenn der Vordersatz

im allgemeinen redit hatte, aber Vorsiditen und Einsdiränkungen

verlangte, durdi deren Ablehnung Redit in Unrecht wandeln. Das

Redit soll Ordnung in den gesellsdiaftlidien Zuständen schaffen, es

soll Friedenssdfter unter den Mensdien sein. Wer aber für Ordnung

und Frieden die Bedingungen erkennen will, muß Zustände und

Menschen studieren; für das Redit der Gegenwart also die bestehen-

den Zustände und die lebenden Menschen. Die Maßregeln aus frühe-

rer Zeit, die sich bewährt haben (was aber sorgfältiger untersudit

werden muß als jetzt, wo man einen aufgestellten Rechtssatz sofort

als bewährt annimmt), sind zu benützen, soweit die Voraussetzungen

der Arbeits- und Erwerbsteilung gleidigeblieben sind, wobei aber

audi alle neueren Erfahrungen mitbenutzt werden müssen. Wenn

sidi jedodi die sozialen Verhältnisse wesendidi geändert haben, so
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verlangt eben der innige Zusammenhang zwischen Leben und Recht,

der Begriff des Rechtes, auch seine Änderung. Das Recht, das auf

Sklaverei aufgebaut war, paßt nicht für freie Mensdien, das Redit

eines ackerbauenden Volkes nicht für das industrielle, das Recht

eines geringen Binnenverkehres nicht für den Weltverkehr.

Die Begriffe und Grundsätze, in welche man den Inhalt einer

gewissen Rechtsordnung zusammengefaßt hat, teilen deren Charakter

und Einseitigkeit. Es ist ein Denkfehler, wenn man sie als Tatsachen

und ihre allgemeinen Formeln als den Naturgesetzen entsprechend

auffaßt. Sie enthalten — ich habe dies schon anfangs ausgeführt —
in scheinbar unbefangener und tatsächlicher Form Befehle; sie schaffen

Herren und Diener, verteilen Arbeit, Macht und Besitz. Die Juristen

der Gegenwart verkennen zufolge ihrer Erziehung diesen Charakter

des Rechtes. Man trägt ihnen bei Beginn ihres Studiums die Begriffe

und Grundsätze eines einzelnen Rechtes, speziell des römischen, vor,

als ob sie unveränderlich wären, absolute Grundlage alles Rechts-

denkens. Man weist allgemeine Doktrin als Naturrecht, d. h. als

Phantasiegebilde ohne Wert, aus der Wissenschaft. Man lehrt, als ob

man nur Gesetzesvollzieher ausbilden wollte, während das Gesetz

ohne Rücksicht auf seinen Inhalt der juristischen Kritik entzogen sei.

Man stellt Jurisprudenz sogar audi der Gesetzgebungskunst entgegen

und spridit der letzteren den juristischen Charakter ab. Und doch ist

auch das Gesetz und ein Inbegriff von Gesetzen nur Werk von

Menschen, dem Einfluß des persönlichen und des Klassenegaismus,

dem Irrtum und der Zeitströmung unterworfen. Auf solch ver-

änderlicher Grundlage kann keine Wissenschaft aufgebaut werden.

Die Wissenschaft ist frei. Auch das juristische Forschen muß, um

wissenschaftlich zu sein, immer auf das Leben selbst, die Quelle des

Wissens, zurückgehen.

Die Jurisprudenz selbst ist aber ihrer Natur nach keine Wissen-

schaft für sich, sondern angewandte Sozialwissenschaft. Sie muß des-

halb ein inniges Bündnis mit der Nationalökonomie schließen, der

einzigen ausgebildeten Gruppe der Sozialwissensdiafl, während

andere Teile es leider bisher zu einer größeren Entwicklung nidit ge-

bracht haben. Ökonomie und Jurisprudenz gehören zueinander wie

Naturwissenschaft und Medizin. Das Studium der Rechtsgeschidite

wird durch Vergleichung fördern, vor sprunghaften Experimenten

sichern, im ruhigen sicheren Geleise halten. Aber lehren, was Redit
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ist, kann es nidit. Das wirklich historisdie Redit ist das der Gegen-

wart angepaßte; sein Zusammenhang mit dem Redit früherer Zeit

ist kein anderer, als der zwischen der sozialen Schichtung der Gegen-

wart und jener der Vergangenheit besteht. Wenn man altes Recht

erhalten will, während die Gesellschaft neu geworden ist, so erschlagt

das Redit der Toten das der Lebendigen.

Die neue Gesellsdiafts- und Reditsordnung bildet sidi auf den

Trümmern der alten langsam auf. Der Kaufmann hat sdion festen Fuß

gefaßt und beherrscht die unmittelbare Gegenwart; der Arbeiter fo gt

ihm langsam nadi. Die neue soziale Sdiidit, die in unserer Zeit erstarkt,

beginnt audi für den proletarisdien Arbeiter (Lohnarbeiter) den Raum

zu sdiaffen. Wie vordem Nützlichkeit und Natur der Sadie, so ist

jetzt öffentlidies Interesse und Sdiutz des Sdiwadien der Schild,

unter dem sidi das erstehende Redit deckt. Es verlangt für die Ar-

beiterverträge Vorsdiriften, die dem freien Wollen des einzelnen ent-

zogen sind, die dem „anderen^ dem bisherigen Lohnsklaven ein Mi-

nimum von Rediten gewährleisten. Der Lohnvertrag wird schon Jetzt

nach solchen Grundsätzen neu geregeh, Miete und Padit durften

bald folgen. Expropriationsgesetze treten Eigentuni gegenüber

weldies die Entwicklung des Gemeinwesens hemmen will; mdit blolS

für Eisenbahnen, Straßen und Gassen, sondern audi zur Aufhebung

wirtschaftlicher Unfreiheit (Grundentlastung) und veralteter Rechts-

gebilde (Lehenwesen, Fideikommisse, tote Hand). Wohnungsgesetze

beginnen audi die Ausübung des Eigentums dem sozialen Bedürfnis

anzupassen. Die nidit besitzende Erwerbsarbeit hat sidi sdion Prin-

zipien gebildet, die sie leiten (das Produkt gehört dem Arbeiter,

die Produktivmittel sind Gemeingut) und wird sidi im weiteren

Verlaufe zweifellos nodi mandies juristische Werkzeug für ihr

soziales Aufstreben sdiaffen. Audi unser Redit und audi das Rec^t,

das die aufstrebende Arbeiterklasse sidi bildet, wird aber nidit die

absolute Gereditigkeit sdiaffen können. Es wird wieder seme Harten

und Einseitigkeiten haben. Neue Gruppen der Bevölkerung werden

wieder sich zurüd^gesetzt fühlen und ihr Recht verlangen. So wie

die mensdilidie Gesellschaft, so ist audi das Redit im steten Werden

begriffen, der Typus des „anderen" ist ein ewiges Gebilde.

Aber wir wollen wenigstens nidit in den alten Fehler verfallen.

Wir wollen gewarnt sein und nidit wie bisher Folgerungen aus ab-

strakten Ideen ziehen, die wir ohne Probe auf das Leben als Recht
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behaupten. Die scholastisdie Art, die in der Jurisprudenz leider nodi

immer die Regel bildet, ist aus allen anderen Fädiern, die wir

wissenschaftlich nennen, längst verbannt. Audi wir wollen fortan bei

jedem Rechtssatz, seine Konsequenzen prüfend, zum Leben zurück-

greifen, die Theorie als Blüte des Lebens, das Redit als Recht der

Lebenden erkennen. Wir wollen audi nicht das Recht des einen, kon-

kret gefaßt: der einen durdi die geltende Ordnung begünstigten

Gruppe zum Ausgangspunkt juristisdien Forschens nehmen. Mah-

nend und warnend soll uns stets vor Augen stehen: das Recht des

anderen.

DIE REVISION DES ALLGEMEINEN BÜRGERLICHEN
GESETZBUCHES

Vortrag, gehalten In der Wiener Juristisdien Gesellschaft am 14. Februar 1906

Die Jahrhundertfeier für die drei großen Gesetzbücher des euro-

päischen Kontinents sdieint eine neue Ära der Zivilgesetzgebung

zu eröffnen. Diesmal ist das Deutsche Reich nidit bloß, wie damals

Preußen, in der Vollendung, sondern audi in der Vorberatung allen

Staaten vorausgegangen. Sein Bürgerliches Gesetzbuch, weldies zwar

nidit in der Sprache, auch nicht in der Höhe sozialen Empfindens

mustergültig ist, wohl aber in seiner Technik und juristischen Durch-

arbeitung, ist ein Gärstoff geworden für alle juristischen Geister. Bei

der Zentenarfeier des Code civil wurde dies rühmend anerkannt

und gleidifalls eine Revision beschlossen. In der Schweiz, in Ungarn

werden Zivilgesetzbücher vorbereitet. Insbesondere aber mußte das

deutsche Gesetz auf uns Österreicher wie ein Stachel wirken; als

Mahnung, daß, während wir uns durdi lange Zeit mit den anderen

deutsdien Staaten in der Werdezeit der Gesetze messen konnten,

wir jetzt, abgesehen vom Zivilprozeß, nahezu 30 Jahre muiiig

waren und um die Ideenwelt einer ganzen Generation zurückstehen.

Der erste Entwurf des deutsdien Gesetzes war allerdings nicht

einladend und veranlaßte Unger zu einer warmen Lobrede auf das

alte österreichische Gesetz. Dennoch war es nur ein Ausdruck des

allgemeinen Verlangens, als ich 1901 eine Redaktionskommission zur

Ausarbeitung eines neuen Zivilgesetzes verlangte. Als die bekannte

Studie Ungers: „Zur Revision des Allgemeinen Bürgerlichen Gesetz-

budies" erschien, griff Minister Körber die Idee auf und setzte eine

derartige Kommission ein, bestehend aus Unger, Klein, Randa, Schey

und Madejski.
. .

Leider hat Unger, der natürliche Referent der Kommission, ihrer

Tätigkeit von Anfang an zu enge Grenzen gesetzt. Er erklärt in

seiner Studie, daß die Ausarbeitung eines neuen Gesetzes nicht im

Gedankengang unserer Zeit liege. Er schreibt: „Und wollte man

selbst eine Kommission zur Umarbeitung des Gesetzbudies sofort ein-
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setzen - einen Antrag in dieser Richtung hat Abgeordneter Ofner

am i8. Oktober 1901 gestellt -, so würde dodi ein Jahrzehnt ver-

gehen, bevor das schwierige Werk zustande käme." Er sAredct sogar

davor zurüde, ganze Hauptstücke umzuarbeiten, insbesondere aber

erklärt er: „Vor allem ist es das Eherecht, um das alsbald der alte

Kampf zwischen Staat und KirAe in heftiger Weise entbrennen

würde. Dieses Eheredit und andere gleichartige Stoffe stehen emer

gänzlichen Umarbeitung als Hindernisse entgegen." Der Satz ist

lehrreich. Schon heute fragen wir verwundert, ob er wirkhch vor

kaum länger als einem Jahr von einem ersten, auA im öffentlichen

Leben bewährten Juristen, wie Unger, niedergeschrieben worden sei.

So allgemein tönt schon jetzt der Ruf nach Reform des Eherechtes,

ebenso von den Juristen, namentlich den Advokatenkammern wie

aus dem Volk. Aber audi die Umarbeitung der völlig veralteten

Hauptstüdce vom Besitz, vom Schadenersatz, von der Verjährung hat

Unger in seiner Abhandlung nicht im Auge, sondern nur die Um-

änderung einzelner Vorschriften, welche mit den heutigen Lebens-

bedürfnissen und Rechtsanschauungen nicht mehr im Einklänge

stehen, mosaikartige Einzelkorrekturen.

Der Gedanke, daß es sich um Einzelkorrekturen handeln solle,

wurde nach Unger auch von anderen unterstützt, insbesondere von

Hofrat Schreiber '). Ich aber halte es für ausgeschlossen, daß wir

uns angesichts der Stütze, die wir bei der Neuarbeit an dem deutschen

Gesetz haben, angesichts der neuen Gesetze rings um uns mit einem

Flickwerk an dem alten Gesetz begnügen können. Möge die Bec^enk-

lichkeit des Meisters welche Ursache immer haben, persönliche,

wissenschaftliche oder politische, wir sind seine besseren Jünger, wenn

wir ihm hierin nicht folgen. Wohl hat Zeiller, der letzte Referent des

Allgemeinen Bürgerlichen Gesetzbuches, eine immer wiederkehrende

Revision im Sinne Ungers verlangt - alle 10 Jahre, meinte er-;

aber was nach 10 und 20 Jahren riditig gewesen wäre, ist es nach

100 Jahren nicht mehr.
.

Wenn man aber glaubt, es sei so viel sdiwienger, ein Gesetzbuch

neu zu verfassen, als es auszubessern, so bietet die Entstehungs-

gesdiiAte unseres Bürgerlidien Gesetzbudies den Gegenbeweis. Als

Martini zur Redaktion berufen wurde, lagen ihm zwei ausgearbeitete

Gesetzentwürfe vor, der Codex Theresianus und der kürzere Ent-

JTDei^'t auch von den Professoren Rob. v. Mayr und Till.

wurf Hortens, an die er sidi ansdiließen konnte. Inzwisdien war

das preußisdie Landredit ersdiienen. Martini ging nidit auf die alten

Entwürfe zurüds, sondern arbeitete mit Anlehnung an das Land-

redit einen neuen Entwurf aus. Es ersdiien ihm leiditer, ein neues

systematisdi gesdilossenes Gesetz zu sdiaffen, als in einen alten Rah-

men lose, mosaikartig, wie Unger sagt, neue Bestimmungen ein-

zusetzen

In der Ansidit Ungers liegt ein großes Lob für das Bürgerlidie

Gesetzbudi, und das Gesetz verdient das Lob. Es war ein Meister-

werk. Sdion in der Form, durdi seine klare, sdiöne Spradie, sein

reines Deutsdi, seine einfädle, volkstümlidie Satzbildung, so daß es

sidi liest wie ein Volksbudi und audi in der ersten Zeit vom Volke

so gelesen wurde. Man vergleidie damit das neue deutsdie Zivil-

gesetzbudi, in dem man als Jurist mandien Satz dreimal lesen muß,

bevor man weiß, was er rein spradilidi enthält, oder unser Zivil-

prozeßgesetz, seine Einsdiiebesätze, Passivsätze, Verbalsubstantive,

seine „ung" und „heit" und „keit", kurz, sein böses Juristendeutsdi,

von dem sidi das Bürgerlidie Gesetzbudi vollständig befreit hatte.

Aber nidit bloß in der Form zeidinet sidi das Gesetzbudi aus.

In Ungers Abhandlung wird sdion hervorgehoben, daß es den Mangel

politisdier Freiheit durdi ein großes Maß bürgerlidier Freiheit wett-

madien wollte, daß es die Frauen besser stellte, die väterl.die Ge-

walt verringerte, daß es Formfreiheit für Verträge gab, audi Testier-

freiheit. Das Redit der Frau, Vormund zu sein, ist für Ausnahms-

fälle anerkannt; sie ist dem Ausländer an die Seite gleidigestellt und

vernünftige Praxis könnte sdion derzeit, da sidi die Frauen audi im

Pflegewesen bewährt haben, die Ausnahme zur Regel madien. § 162

hat den tiefen Satz aus dem Gesetzbudi Josefs II. bewahrt: „Die

unehelidie Geburt kann einem Kinde in seiner bürgerlidien Aditung

und an seinem Fortkommen keinen Abbrudi tun." Ein „kann
,
das

wohl bedauerlidierweise nodi heute ein „sollte" ist. Nur in der

Behandlung der verführten Weibsperson (das Gesetz spridit sonst

von Frauenspersonen) zeigt sidi eine gewisse soziale Hoffart in der

sidi das Gesetz aber mit den anderen seiner Zeit begegnet. Aber auch

im rein wirtsdiaftlidien Redit ist eine große Anzahl von Grundsätzen

teils neu. teils zuerst in klarer Konsequenz durdigeführt. Ich nenne

das Grundbudiprinzip, das Treueprinzip des § 367, das Erklarungs-

prinzip der §§ 875-876, den Grundsatz der unmittelbaren Stell-
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Vertretung in §1017, die Gleichstellung von Arbeit und Sadileistung

in §§ 415, 1431.

Selbst dort, wo wir die Wege des Gesetzbuches verlassen, müssen

wir oft seine moderne Absicht anerkennen. Das gilt namentlich von

seinem Besitz- und Eigentumsredit. Der Besitz des Bürgerlichen Ge-

setzbudies ist nicht die tatsächliche Herrschaft des römischen Rechtes,

sondern — was späterhin Jhering in das gemeine Recht einführen

wollte — die äußere Erscheinung des dinglichen Rechtes: „weil, wenn

in der bürgerlichen Gesellschaft ein Recht als dingliches, gegen alle

zu behauptendes Recht gelten solle, es zur Sicherheit des Verkehrs

ein deutliches Merkmal geben müsse, woran alle das einem Dritten

aussdiließend zustehende Recht erkennen können (Ofner, Prot. I,

S. 213).*' Das ist auch das Bindeglied zwischen natürlidiem und

bürgerlichem Besitz, die es einander im Prinzip gleichstellt. Deshalb

kennt es ganz allgemein (§ 427) Forderungen als Objekte des Eigen-

tums und anderseits die Zession als allgemeine Umänderungsform

für Personen- und Sachenrechte. Die Praxis hat diesen Gedanken

des Bürgerlichen Gesetzbuches noch heute nicht begriffen. Sie be-

traditet z. B. nodi immer unsere Zession als gemeinrechtliche Über-

tragung der Forderung, die auch ohne Tradition gegenüber Dritten

wirkt und nur den Schuldner ausnimmt. Neuestens zeigt wieder das

Anfechtungsgesetz die Sdiwäche dieser Theorie gegenüber dem Ver-

kehrsgedanken des Gesetzbuches. Der Bruder braucht die ihm über-

tragene Forderung nur ein Jahr lang nicht geltend zu madien und

das Anfechtungsrecht des Benaditeihgten ist verjährt. Wir gebrauchen

allerdings, um die Wirksamkeit des Redites unter den Parteien von

der gegenüber Dritten zu unterscheiden, nicht mehr das Zwischenglied

des Erwerbsmodus; der richtige Ansatz des Gesetzbuches muß aber

erkannt und anerkannt werden.

Das Bürgerliche Gesetzbuch war in jeder Hinsicht ein vorzüg-

liches Werk, und es ist sehr bedauerlich, daß es das traurige Schick-

sal aller österreidiischen Gesetze teilte: die Sünden seiner Anwen-

dung büßen zu müssen. Das gleiche Schicksal hatte ja auch die all-

gemeine Gerichtsordnung. Es lohnt sich, sie ohne Novellen und Hof-

kanzleidekrete zu lesen, österreichische Juristen werden sich ver-

wundern, was für ein klares, einfaches und schönes Gesetz sie hatten,

und noch mehr, daß man es in den früher österreichischen Nieder-

landen als das Gesetz preist, welches dort das mündliche Verfahren
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begründet hat. In der österreidiisdien Praxis ist sein Sinn und Ver-

stand untergegangen. Ein ähnlidies Sdiid^sal hatte das Bürgerliche

Gesetzbuch. Es blieb im Auslande unbekannt. Jahrzehntelang

studierte die deutsche Jurisprudenz französisdie und englische Rechts-

quellen und kannte das gleidigestimmte, hochstehende öster-

reidiisdie Gesetz nidit, weil es unter seiner unwissensdiaftliciien

Theorie und Praxis verdorrte. Wenn die geistreichen „Briefe eines

Unbekannten über die Rechtswissensdiaft" — eine Gabe zur ersten

Geburtstagsfeier des neuen deutschen bürgerlidien Redits, wie sie sidi

nennen (Leipzig 1901) - eine zentrale Reditsauskunftsbehörde ver-

langen, „als Präservativ gegen die Universitätsgelehrten und zur

Sicherung von Stetigkeit und Schnelle": ich bin kein Freund des

heutigen historisierenden Professorentums, aber vor dem Zustand,

der in Österreich mit einer ähnlidien Institution verbunden war,

möge das deutsche Recht in Gnaden bewahrt bleiben!

Eine Kommentaristik riß ein, die nichts kannte als die Buch-

staben und Beistridie des Gesetzes, alles übrige war griechisdi: graeca

sunt, non leguntur. Der Hörer hatte die Empfindung, daß der Unter-

richt völlig unnötig und unnütz sei. Idi kenne noch die letzten Reste

und erinnere mich noch wohl, wie ich aus Furcht zu ersticken, 1865

von Pra- nach Wien floh, wo damals Unger, Glaser und Stein neues

Leben wadiriefen. Im Zivilredit war Unger der Neuerer und Er-

neuerer, der zu freiem Forsdien hinriß, weit über das Gesetz hinaus,

zu den Quellen der deutschen Wissenschaft. Aber das Gesetz büßte

leider seinen Zorn über die öde Theorie. Auch wegen seiner rein

romanistischen Auffassung und in seinem Haß gegen das Naturrecht

übergoß er es mit der Lauge seines scharfen Witzes. Er hat später-

hin die Vorzüge des Gesetzes offen anerkannt. Damals aber konnte es

ihm nichts recht tun. Die klassische Zeit der österreidiischen Redits-

wissenschaft war für das Gesetzbuch eine Zeit tiefer Erniedrigung.

Nach Unger kam ein Rückschlag - nadi der Klassik die Roman-

tik. Eine erneute, wenn auch modernere Kommentaristik, die wieder

mit Beistrichen und Buchstaben spielte. Romantisdi war auch die

Mystik, mit der die Repräsentanten der Periode, Pfaft-Hofmann die

Materialien des Gesetzbuches umgaben. Sie sollten ungeahnte Aut-

schlüsse geben, aber zur einfachen Veröffentlidiung nicht geeignet sein.

Der Vorteil ihrer Publikation besteht daher nidit bloß in dem, was

sie enthalten, sondern auch darin, daß wir nunmehr auch wissen, was
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sie nidit enthalten, daß sie der Forschung den Weg frei lassen. Für

das Gesetzbuch aber haben sich Harras von Harrasowsky und Pfaff-

Hofmann große Verdienste erworben. Ihre Veröffentlidiungen aus

den Materialien zeigten zuerst, aus welch unermüdlicher Arbeit, und

zugleich, aus wie nüchternem und konkret-praktischem Rechtsdenken

das Gesetz hervorging.

Seitdem die Kommentaristlk wieder überwunden Ist, befindet sich

die Theorie des bürgerlichen Rechtes in Österreich in einem eigenarti-

gen Übergangszustand. Sie ist eklektisch und hat einen gewissen fah-

rigen Zug. Und doch ist ihr der Weg klar vorgezeichnet. Sie muß nur

in der Vergangenheit zu lesen verstehen. Das Bürgerliche Gesetzbuch,

ebenso wie das preußische Landrecht und wie Savigny, kam aus der

Aufklärungszeit und Unger kam nach dem Jahre 1848, ohne das

er und sein Einfluß nicht denkbar sind. Immer finden wir einen

Höhepunkt der Rechtswissenschafl:, wenn sie einer großen gesell-

schaftlichen Bewegung gegenübersteht, und wenn es ihr gelingt, die

treibenden Ideen dieser Bewegung festzuhalten. So war es auch in

Rom, so in der Zeit der Renaissance. Und auch jetzt Ist wieder

eine große gesellschaftliche Bewegung, und wieder Ist es unsere Auf-

gabe, das juristische Bild derselben festzuhalten.

Darin besteht die soziale Jurisprudenz. Nicht bloß in der Rüdi-

sichtnahme auf die bisher vernachlässigten Interessen und Anschauun-

gen der besitzlosen Klassen, obwohl deren machtvolles Hervortreten

unserer Zeit Ihr Gepräge gibt (Anton Menger), sondern In der Aus-

bildung des Gedankens, den schon die Begründer der historischen

Sdiule gefaßt, dann aber wieder verlassen haben: daß das Recht eine

Funktion des Volkslebens Ist und daß seine wissensdiaftliche Grund-

lage In der Untersuchung der gesellschaftlichen Zustände und ihrer

kausalen Zusammenhänge besteht. Der ursächlldhe Verband zwischen

Besitzverteilung und Armut, zwischen Arbeitszeit und Gesundheit

ist ebenso erfahrungsmäßig festzustellen wie der zwischen Bewegung

und Wärme. Die Lagerung der sozialen Organisationen ist ebenso

auf Typen und Regeln zurückzuführen wie die Lagerung der Ge-

steinsarten, der Pflanzen- und Tierformen. Nur die Auffassung

der Rechtsnormen als sozialer Masdiinen, sozialer Zweckeinrichtun-

gen, die bloß dann Erfolg haben können, wenn sie soziologische

Kausalität verwerten, bahnt eine wissenschaftliche Jurisprudenz an.

—

Das Bürgerliche Gesetzbuch war ein vorzügliches Werk, aber seit
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seiner Verfassung sind 100 Jahre Ins Land gegangen, und was für

Jahre! Man hat das vergangene Jahrhundert das naturwissenschaft-

lidie, das politisdie, das soziale genannt, man könnte es audi als das

revolutionäre bezeidmen. Es brad^te eine große und grundlegende

Umwälzung auf allen Gebieten des gesellsdiaftlidien Lebens, eine

politisdie, aber auch eine wirtsdiaftliche, eine soziale und wissensdiaft-

liche Umwälzung. Alles das aber - das versteht sich bei der sozialen

Auffassung des Redites von selbst -, alles das legt sidi meder in

dem Inhalt des Rechtes und selbst In seinen Formen.

I. Die rechtwissenschaftliche Umwälzung knüpft an den Namen

der historischen Sdiule an, weldie erst entstand, als der nhalt des

Büreerlidien Gesetzbuches bereits fertiggestellt war. Vielleidit war

es gut, daß die neue Bewegung nidit mehr auf die Verfasser wirken

konnte; vielleidit wären sie an ihren
^^--\^'\^';''''^\f^^

dodi das Neue klar genug fassen zu können. Aber jedenfalls hat mit

der historlsdien Schule die Jurisprudenz wieder begonnen, ein selb-

ständiges Forsdiungsgebiet zu werden, während sie eine Zeitlang

entweder Digesten budistabierte oder als Naturredit Anhang de

Philosophie war. Die späteren Sünden der Schule -- daß sie aus einer

historlsdien eine historisierende wurde, aus einer Schule des Volks-

redites eine Gelehrtenschule für Reditsaltertümer, daß sie eine Be-

griffsjurisprudenz trieb, schlimmer, weil engherziger, als die des

Naturredites - vermindern ihr Verdienst um das Erwadien des

neuen Reditsdenkens nidit. Mit ihr fing die Reditstheone wieder an

zu arbeiten, der moderne Verkehr, der sein Redit braudite, wirkte

mit, und man kann wohl sagen, daß seit dem Bürgerlidien Gesetz-

budi unsere ganze Konstruktion des Rechtes eine andere geworden

ist. Das Gesetzbudi beruht z. B. noch auf dem System d.r subjekttven

Redite. Die Gesetze bestimmen nach ihm (§ i) f/^J;^ ;"f
Pflichten der Einwohner des Staates unter sidi, und der Staat ist

da, um Bereditigte zu schützen, Verpfliditete anzuhalten. Daraus

erklärt sidi eine Reihe von Bestimmungen im Gesetz. So z. B. ^2.

Wenn er sagt, „niemand könne sidi entsdiuldigen, daß ihm em ge-

hörig kundgemadites Gesetz nidit bekannt geworden ist
,

so will

er nur erklären, daß das Gesetz audi gegen ihn gilt: die sub^ktive

Auffassung läßt dies in die Worte kleiden, es sei seine eigene Sd,uld

wenn er das Gesetz nidit kennt. Oder § 21, der die Reditsunfahigkei

oder den Rechtszustand einer Gemeinde als Ursadien nennt, weldie
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den besonderen Schutz der Gesetze erfordern. Die subjektive Reihung

hat zur Folge, daß die Rechte aus demselben Verhältnis voneinander

getrennt werden. Die persönlichen Verhältnisse der Ehegatten werden

im ersten, die Ehepakten im zweiten Teil; das dingliche Pfandrecht

im zweiten, der Pfandvertrag im dritten Teil; die Gemeinsdiaft der

Güter in der ersten, der Vertrag über die Gemeinschaft in der

zweiten Abteilung des Sachenrechtes behandelt. Wir dagegen be-

traditen nach Savigny das Recht als ein System von Rechtsinstituteriy

von Lebensverhältnissen, aus denen Rechte und Pflichten als Aus-

druck von Funktionen der Beteiligten sich entwickeln. Wir unter-

scheiden die rechtlichen Beziehungen aus Ehe und Familie, aus Besitz

und Verkehrsakten, aus Vermögensbeständen nach dem Tode u. a.

So entsteht für uns bereits ein ganz anderes Gerippe.

Ebenso anders, viel reicher, aber durch die seitherige Forschung

auch geklärt und verändert ist unsere Struktur des Rechtsinhaltes.

Ich folge dem Gesetz in seiner Reihung. Die Lehre von der zeitlichen

und örtlichen Wirksamkeit des Gesetzes ist erst seit Savigny durch-

gearbeitet. Über Todesbeweis und Todeserklärung haben wir schon

derzeit eine Novelle vom 16. Februar 1883, und das Bürgerliche

Gesetzbuch gilt nicht mehr. Es gilt audi nicht mehr für die Staats-

bürgerschaft. Ganz veraltet ist seine Auffassung von den juristischen

Personen; es kennt als soldie lediglich Gemeinden und vermischt

sie sonst mit erlaubten Gesellschaften (§ 26). Ebenso seine Lehre von

Handlungsfähigkeit und Dispositionsbefugnis. Mit der Minder-

jährigkeit bis zum 24. Lebensjahr steht Österreich nahezu allein.

Dagegen sind andere Altersvorschriften des österreichischen Redites

minder vorsichtig. Es entbehrt nicht des Humors, wenn er auch bitter

ist, daß man bei uns mit 14 Jahren ein Verbrechen begehen, mit

14 Jahren seine Religion wechseln, mit 18 Jahren Testament madien,

mit 20 Jahren gehängt werden und mit 24 Jahren 5 Kronen aus-

leihen kann. Diese verschiedene Beurteilung der Reife erweckt zu-

gleich — ich habe dies auch auf dem Innsbrucker Juristentag ge-

sagt — den Verdacht einer, wenn auch unbewußten Klassenjustiz,

denn Verbrechen werden in ihrer Mehrheit von Angehörigen der

besitzlosen Klasse begangen und Verfügungsakte von Besitzenden.

Die ersteren werden also früher als reif erklärt, obwohl ihre Er-

ziehung völlig verwahrlost wird. Das Beispiel lehrt zugleich, wie schein-

bar ganz objektive Grundsätze unbewußt ein soziales Gepräge haben.
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Ich übergehe das Familienredit, weil an den Reformen in diesem

Teil die juristisdie Theorie weniger Anteil hat. Die Digestenlehre ist

hier nur in geringem Maße aufgenommen worden, und die gemein-

rechtlidie Theorie war nur soweit tätig, als die Digesten gereidit

haben. Aber Besitz, Eigentum und Eigentumserwerb, Nachbarredit,

Servituten, Reallasten haben bei uns eine ganz andere Struktur. Das

Pfandredit ist weit besser ausgestaltet. Im Erbredit ist das Verha t-

nis der Erben vom Anfall bis zur Einantwortung, das Pflichtteils-

recht, die Verrechnung der Vorempfänge im Gesetzbudi lückenhaft,

ungenau, zum Teil unriditig geregelt. Das allgemeine Hauptstuck

über die Obligationen, namentlich die Lehre vom Irrtum und Be-

trug, Gewährleistung, die Bestimmungen in §9^9 und § 934 u. a.,

die Hauptstüd^e über Deposit, Mandat und Gesdiäftsführung Ge-

Seilschaft und Gemeinsdiaft der Güter, Kauf, Miete und Padit, Geld-

darlehen, das Hauptstück vom Arbeitsvertrag, vom Sdiadenersatz,

von Novation und Assignation, von Ersitzung und Verjährung

sind gänzlidi umzuarbeiten. Kurz, wir finden überall so viel Reform-

bedürftiges, daß, wenn wir einmal anfassen, als Rest kaum mehr

übrigbleibt als jene allgemeinen Leitsätze, weldie die Jahrhunderte

überdauern. „ . ^, • j.

II Ich habe bisher nur von dem Einfluß der Theorie gesprodien,

von der durdi sie veränderten Konstruktion der Institute. Zu ihr

gesellen sich für den Inhalt des Rechtes die politischen, wirtschaft-

lichen md sozialen Ereignisse der Zeit. Die politisdie Revolution in

der ersten Hälfte des verflossenen Jahrhunderts, zugleich eine sozia e

Revolution zugunsten des Bürgertums, war bestimmt, die Gesell-

schaftsordnung des Mittelalters zu beendigen Vom Gegensatz

zwischen Bürger und Arbeiter war sie noA nicht berührt. Ihr Ziel

war die Erriditung des souveränen Volksstaates auf Grund allge-

meiner Rechtsgleidiheit; im Gegensatz zum
™f

^l^l«^!'*^"
^\*"f;.

Staat, zur mittelalterlichen Teilung der Gewalt zwisdien Staat unc^

Kirche, und zum Untertanenstaat, der d^ Lebensverhaltnisse de

Volkes selbstherrlich ohne Mithilfe des Volkes ordnete. Der Kampf

gegen den Ständestaat ist auf dem Gebiet des Pnvatrechtes beinahe

ausgefochten. Die Institute, welche aus der Gutsc>brigkeit und Unter-

tänigkeit erstanden waren, die Formen des geteilten Eigentums, sind

aufgehoben. Nur das Fideikommiß ist nodi übriggeblieben und auch

seine Bedenklidikeit ist schon von den Verfassern des Allgemeinen
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Bürgerlichen Gesetzbuches erkannt worden (§ 627 und Ofner,

Prot. IL, S. 541—542). Nicht aus einem Kampf, aber aus der Ver-

schiedenheit der Auffassung ist der Begriff der bürgerlichen Familie

entstanden, der nidit mehr wie die adeUge die Verwandten bis ins

hundertste Geschledit umfaßt und den Gatten ausschließt, sondern mit

dem Gesdiwisterkind abschließt und den Gatten in erste Linie

stellt. Er verlangt audi eine Reform des Intestat- und Pflichtteils-

redites.

Der wichtigste Kampf, der aus der Idee des modernen Staates

entsteht, für Österreich aus politischen Gründen zugleich der

sdiwerste, richtet sich gegen das Verhältnis zwischen Staat und
Kirche. Sein Gebiet im Privatrecht ist die Ehe, der Religionswechsel

und die religiöse Erziehung der Kinder. Das Allgemeine Bürgerliche

Gesetzbuch ist im Eherecht tolerant, aber konfessionell. Es hat daher

für die Anhänger der anerkannten Konfessionen verschiedenes

Recht, entsprechend ihrer religiösen Satzung; für Konfessionslose

wurde es durch die Novelle vom 9. April 1870 ergänzt. Nur im

§ III macht es eine Ausnahme und läßt katholisches Recht, wenn
ein Teil zur Zeit der Ehe katholisch war, auch für Nichtkatholiken

gelten, um — wie die Verfasser zugestehen — nicht zum Übertritt

anzuregen (Ofner, Prot. I, S. 124, 131 ff. zu § 102).

Die Idee des modernen Staates verlangt dagegen gleiche Behand-

lung aller Staatsbürger, volles Absehen von der Konfession, die dem
Staate gleichgültig ist. Die Ehe ist ein soziales Institut, das der Staat

nach den Sittlichkeitsanschauungen der Zeit regelt. Der Staat hat

daher nur ein Eherecht für alle. Was die Sittlichkeit unserer Zeit ver-

langt, muß von allen beobachtet, was sie verbietet, muß von allen

unterlassen werden. Es ist für uns widersinnig, daß Onkel und
Nichte bei Juden heiraten können, bei Christen nicht. Was aber nur

die Konfession verlangt, das mag die Konfession auf ihrem Gebiet

ausmachen, dem staatlichen Eherecht ist es fremd. Dazu ist notwendig

und fließt aus der Idee der staatlichen Souveränität, daß staatliche

Beamte die Amtsfunktionen verrichten und die Register führen. Idi

will gar nicht darauf eingehen, daß die Registerführung nach Kon-
fessionen schon zu argen Unregelmäßigkeiten geführt hat. Erst

kürzlich kam es z. B. bei einem Straffalle (Hervay) auf, daß der

Pfarrer eine von ihm geschlossene Ehe nicht eingetragen hatte, und

bei Religionswechsel wurden öfters beleidigende Bemerkungen in
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den Taufschein gesetzt. Aber es ist gegen die Konsequenz der Staat-

lidikeit, daß Organe der Kirche die Staatsehe beglaubigen. Es steht

den Ehegatten selbstverständlidi frei, auch die konfessionelle Sank-

tion ihrer Ehe zu erwirken.

Der Kampf wiederholt sich beim Religionswechsel und bei der

reügiösen Erziehung der Kinder. Es gehört zur Gesdiichte dieses

Kampfes und kennzeichnet seinen Charakter, daß der Oberste Ge-

richtshof auch katholisdie Ehen zwisdien Ausländern im Ausland

als ungültig erklärte, indem er die Rubrik zu §§ 61—68 (Abgang

des sittlidien Vermögens zum Zwecke; sittlich = juristisdi, ebenso wie

moralisdie = juristische Person) mißbraudite, um eine besondere öster-

reichische Sittlidikeit zu schaffen und Ehen als unsittlidi zu ver-

niditen, die in Ungarn nach einem vom österreichischen Kaiser sank-

tionierten Gesetz geschlossen worden waren. Ebenso, daß der Ver-

waltungsgerichtshof aus Abneigung gegen nidit anerkannte Religions-

bekenntnisse (sogenannte Konfessionslosigkeit) dem Worte „Be-

kenntnis" in Art. 2 des Gesetzes vom 25. Mai 1868, RGBl. Nr. 49,

eine andere Bedeutung unterlegt als in § 16 StGG. und § i des-

selben Gesetzes. Nach § i des Gesetzes ist audi ein nidit anerkanntes

Bekenntnis ein Bekenntnis im staatlidien Sinne. Wenn Konfessions-

lose ein Kind haben, ist es konfessionslos und wird so in die Matrik

eingetragen. In § 2 aber soll das nicht anerkannte Bekenntnis plötz-

lidi kein Bekenntnis, der Übertritt zu ihm kein Religionswechsel, und

den Eltern nidit gestattet sein, ihre noch nidit sieben Jahre alten

Kinder in dasselbe mitzunehmen. Aus ähnlidiem Grund versudien

kirdienfreundlidie Behörden, den Religionsunterridit konfessionsloser

Kinder in den Lehren irgendweldier Konfession zu erzwingen. Bei

der Entführung jüdisdier oder mohammedanischer^ Mädchen zur

Taufe wird das Gesetz sogar direkt verletzt und die Behörden er-

klären sich gegenüber Klostermauern als hilflos.

Im Sadienredit spridit sidi die überlegene Stellung der katho-

lischen Kirche darin aus, daß das Staatsgrundgesetz im Artikel 6

Bestimmungen gestattet, weldie den Erwerb der toten Hand be-

sdiränken, die bestehenden Gesetze aber den Erwerb frei lassen und

die Entäußerung besdiränken (Gesetz vom 7. Mai 1874, RGBl.

Nr. 50).
.

Der Kampf gegen die Bureaukratie hat im Privatrecht ein enges

Gebiet. Wir finden ihn namentlich bei der Sorge für Waisen, für
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arme und verwahrloste Kinder. Der leitende Gedanke des Allge-

meinen Bürgerlichen Gesetzbudies muß hiebei nicht geändert werden.

Aber die allein tätige Bureaukratie hat sich nicht bewährt, die Kinder

werden auch unter ihrer Oberleitung vernachlässigt. Der gesteigerte

Blick des 20. Jahrhunderts hat Mißhandlungen lästiger Kinder zum

Vorschein gebracht, die man als unmöglich betrachtet hatte. Die

erste der grausamen Mütter wurde sogar hingerichtet, obwohl ihr

Verhalten der Behörde vorher bekannt und nur mit einem Verweise

geahndet worden war. In die neue Organisation der Waisenämter

nimmt man freiwillige Organisationen oder autonome Körper-

schaften auf. In Leipzig und Dresden hat die Stadt ein Pflegeamt

und bestellt Waisenpfleger nadh dem Elberfelder System. Im Sachen-

recht hat die Entwicklung der Autonomie Einfluß auf das Redit des

öffentlichen Gutes. Unter dem absolutistischen System war alles

öffentliche Gut Staatsgut; der Staat aber stand, soweit er nicht

Fiskus war, nicht unter dem allgemeinen Gesetz. Die Rechtmäßigkeit

der Verwaltung beurteilte nur die Verwaltung selbst, nicht der

Richter. Das galt insbesondere auch für öffentliche Straßen und

andere Verkehrsmittel. Seither ist die Gemeindeautonomie ein-

geführt. Die Gemeinde hat öffentliche Funktionen und den Charakter

einer Behörde. Sie hat aber eine eigentümliche Doppelnatur. Auf

der einen Seite Behörde, ist sie auf der anderen, weit mehr als der

Staat, eine im allgemeinen Verkehr stehende Körperschaft mit

eigenem Vermögen, mit Forderungen und Schulden, mit Unter-

nehmungen und sonstigen Eigeninteressen, durch weldie sie mit den

Interessen anderer, sei es ihrer Konkurrenten, sei es ihrer Kunden

oder Nichtkunden, in Konflikt treten kann. Diese Doppelnatur kann

sie veranlassen, sich als Behörde zur Unterstützung von sich als

Körperschaft zu benützen, und wirkt dann besonders nachteilig auf

das Verhältnis des zu öffentlichem Gebrauch dienenden Gemeinde-

gutes, so daß es gewiß notwendig sein wird, die Rechtsverhältnisse

des öffentlichen Gutes im modernen Geiste neu zu regeln.

III. Viel einschneidender als die politische hat die wirtschafi-

liehe Umwälzung auf das Privatrecht gewirkt. Großbetrieb und

Weltverkehr haben unsere Wirtschaft völlig umgewandelt, und die

Erfahrung hat sofort den deutlidien Beweis erbracht, daß das Ver-

mögensredit Funktion der Volkswirtschaft ist. Der Verkehrskauf

und seine Abarten haben sich in den wichtigsten Bestimmungen vom
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Allgemeinen Bürgerlichen Gesetzbuche entfernt. Die Gefahren der

Konjunktur haben das Versicherungsinstitut in seinen mannigfachen

Formen geschaffen. Durch die gesteigerte Arbeit und Arbeitsteilung

ist eine Reihe von Arbeitsverträgen entstanden, die man früher

nicht gekannt, mindestens nidit reditlidi beachtet hatte. Die Arbeit

hatte bekanntlich im römischen und gemeinen Recht überhaupt keine

Bedeutung. Es kannte im Reditsverkehr nur Sachverträge. Selbst der

Lohnvertrag war ihm eine Art Pacht, und außer ihm kann man

allenfalls noch Mandat und Deposit als Arbeitsverträge auffassen,

die aber, um nicht Lohnvertrag zu werden, unentgeltlich sein mußten.

Heute ist der Arbeitsvertrag ein Problem ersten Ranges geworden

(Lotmar). Zugleidi ist eine Reihe einzelner Arbeitsverträge mit

festem Gepräge entstanden: Kommissions-, Speditions-, Fradit-,

Verlagsvertrag u. a., die alle eine gesetzliche Regelung verlangen.

Denn mögen selbst die Bestimmungen des Gesetzes für den Inhalt

eines Vertrages nur Dispositivsatzung sein, sie geben doch den Par-

teien und Gerichten eine Weisung, deren Wert die Erfahrung be-

stätigt und für jeden häufig wiederkehrenden und deshalb sozial

wirkenden Vertrag ein gesetzHches Formular fordert.

Die Vorteile des Großbetriebes haben veranlaßt, daß viele sich

zum gemeinsamen Betrieb vereinigen, Gesellschaften oder gesell-

sdiaftsähnliche Verbände sdiließen. Wie dürftig ist nodi, was das

Bürgerlidie Gesetzbudi über Gesellsdiaften enthält! Derzeit haben

wir offene und stille Gesellsdiaften, Gesellsdiaften mit besdiränkter

Haftung, Kommandit- und Aktiengesellsdiaften, Genossensdiaften

mit unbesdiränkter oder besdiränkter Haftung, Gelegenheits-

verbände, Anteilschaften und allerhand Vereine mit besonderer Ge-

staltung, und jede Art will ihr eigenes Recht. Der Großbetrieb

braudit Vertretungs- und Vermittlungsorgane, Prokuristen, General-

bevollmächtigte, Reisende, Agenten, Mäkler. Sie alle wollen ihr

Recht. Er kann weiters nidit mit dem eigenen Gelde des Unter-

nehmers aufkommen, er braudit den Kredit. Es ist unnötig, im

einzelnen darzustellen, wie reidihahig sidi die Formen für den

Kredit entfaltet haben, für die Kreditgewährung, seine Besdieini-

gung und Sidierstellung. Kreditsdieine haben das Bargeld verdrängt.

Alles Gut ist mobilisiert worden, selbst das unbewegliche Gut im

Grundsdiein. Der Verkehr, der nodi im Anfang des 19. Jahr-

hunderts fast nur Nadibarverkehr war, umspannt derzeit die Kultur-

13 Of ner, Sdirlften
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weit. Er hat in Bahn und Dampfschiff, in Telegraph und Telephon

neue Wege und Mittel gefunden. Menschen treten zueinander in Ver-

tragsverband, die in völlig verschiedener Umgebung aufgewadisen

sind, verschiedene Gewohnheiten und Erziehung haben, und das

Recht muß sorgen, daß solche Versdiiedenheit nicht stört.

Für die Rechtslehre entstehen dadurch nicht bloß neue Objekte,

die nach alter Art zu regeln sind. In einer Debatte, die m der

Wiener Juristischen Gesellschaft über die geplante Reform der juri-

stischen Studien und Prüfungen abgeführt wurde, hat Adolf Lxner

mir entgegen behauptet, eine Reform sei nidit nötig; wer die in den

Digesten behandelten Institute und ihre Struktur wisse, sei dadurch

imstande, auch alle anderen in ihrer Struktur zu erkennen Das ist

der verhängnisvolle Irrtum der Romanistik. Die Analogie kann uns

ein gutes Stück weiterführen: aber dodi nur so weit, als dieselben

Grundsätze bestimmend bleiben. Neue Verhältnisse bringen aber nicht

bloß neue Dinge, sie bringen auch neue Grundsätze. Es ist em erster

soziologischer Satz - ich habe schon mandimal auf ihn verwiesen --,

daß jede Klasse ihren Lebenserwerb sidiern will, daß sie ihn auch als

.ut und recht betrachtet. Herrscht sie, so madit sie diese ihre Aut-

fassung zu geltendem Recht, und die wechselnde Herrsdiaft der

Klasse bedingt daher auch den Wedisel des Rechtes. Jede Gesell-

schaftsordnung hat als Korrelat - soweit das Privatrecht in Frage

kommt - eigene Prinzipien für Erwerb und Verlust des Eigentums,

Die bevorzugte Erwerbsart löscht die reditlidie Vergangenheit der

erworbenen Sadie aus. Priesterherrsdiaft erklärt alle Redite an einem

Gegenstand für erlosdien, wenn derselbe sacer wurde. Er ist heilig,

d h er dient priesterlichen Zwecken. Sie umgibt audi ihr Eigentum

mit besonderer Sanktion; auch was rechts- und moralwidrig er-

worben worden ist, wird makellos im Besitz der Hierardue. Krieger-

gesellsdiaft erklärt Eroberung und Erbeutung, Okkupation als Ende

jedes früheren Rechtes. Wo der Händler das Redit beherrscht, hat

der Erwerb im Verkehr die gleiche Folge; er schafft dem Kaufer der

Sadie, dem Übernehmer des Kreditpapieres reines Redit. Ähnlich

tritt so wie eine Arbeitsgesellschaft entsteht, die Arbeit als Redits-

quelle auf. Wer das Gut gesdiaffen hat, hat das Redit erworben.

Des Mannes Saat ist verdient", sagt das altdeutsdie Reditssprich-

wort, „sobald die Egge darüber fährt." Das ist audi der Sinn der

Spezifikation, durch die eine neue Sache wird, an der das alte Eigen-
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tum nicht haftet; des Fruchterwerbs pro cultura et cura; des

Eigentumserwerbes des Malers an dem Gemälde auf fremder Lein-

wand. Die Gegenwart hat die Idee ausgeweitet, sie setzt dem Maler

jeden anderen redlichen Arbeiter an die Seite. Aber sie bringt aus

derselben Idee eine neue Erscheinung: den Minimallohn. Eine neue

Schicht ist in die Gesellschaft eingetreten, die der Lohnarbeiter, und

will, so wie die anderen, ihren Erwerb sidiern. Das heutige Eigen-

tumsrecht bietet ihr keinen Platz, weil sie im fremden Namen ar-

beitet und sie negiert es deshalb. Sie findet vorläufig einen Schutz

im Obligationenrecht, durch einen Durchbruch des freien Vertrages.

Dem Unternehmer werden schon im geltenden Recht zugunsten der

Arbeiter Minimalleistungen bindend vorgesdirieben; er hat nur die

Wahl, sie anzunehmen oder keinen Lohnarbeiter zu dingen. Eine

besonders merkwürdige Rechtsbildung ist hiebei der Kollektivvertrag,

welcher alle Mitglieder des Arbeitszweiges in dem vorgesehenen ört-

lidien Bereich binden soll, ohne daß sie einverstanden sind — eine

Art autonomer Satzung, wie sie der Gemeinde oder Genossensdiaft

für ihre Mitglieder zusteht.

Das Lebensinteresse der sozialen Gruppen spridit sidi nicht so

nüchtern aus, wie es dem Forsdier erscheint, sondern kristallisiert

sidi in phantasiereidien Ideen und Grundsätzen. Ich nenne als

Beispiel die deutsdien Rechtsspridiwörter: Wer Gott ehrt, ehrt seine

Boten; was idi vom Feind bekomme, ist mein; wer säet, der mähet.

Die Wirtschaftsordnung unserer Zeit hat den Kaufmann als Unter-

nehmer und Händler zu Einfluß gebracht und hiedurch namentlidi

einen Grundsatz entwickelt, der sdieinbar alt ist, den aber nodi

das Bürgerlidie Gesetzbuch in dieser Form und Kraft nicht kennt,

obwohl es sdion der Verkehrsidee dient: den Grundsatz von Treu

und Glauben. Treu und Glauben ist nidit, wie Lotmar meint und

Steinbach zustimmt, ein bloßer Ausdruck der das Recht be-

sdiränkenden Moral. Nein, Treu und Glauben, wie unsere Zeit den

Begriff faßt, ist die Reditsidee, welche dem Weltverkehr entspridit

und ihn zusammenhält. Ein Verkehr zwisdien Personen, welche von-

einander weit entfernt sind, sidi nicht kennen, welche nicht im-

stande sind, einander zu kontrollieren, ist unmöglidi, wenn nidit

jeder, der das üblidie Maß der Verkehrsvorsidit angewandt hat,

sidier ist; sicher bei Übernahme von Vertragsrediten, für die deshalb

das Wort und der natürliche Sinn des Wortes maßgebend sein
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müssen; sicher bei Erwerb eines Wertgegenstandes, der deshalb aus

nidit kundbaren Ereignissen nidit angreifbar sein darf. Ein inter-

nationales Redit ist nicht anders möglich als auf allgemein mensch-

lichem Denken; es muß mit der Tradition der einzelnen Länder

brechen, es muß Normen aufstellen, weldie lediglich durch Nütz-

lichkeit und Billigkeit diktiert und dadurdi allen begreifUdi smd.

Auf Treu und Glauben im Verkehr führt der primäre, d. h. fehler-

lose Erwerb durdi Handelskauf zurück. Treu und Glauben schafft

den Sdiutz des Dritten, d. h. in die Spradie des Verkehrs übersetzt,

des Publikums gegen unbekannte Vereinbarungen der Parteien.

Treu und Glauben verkörpert sidi bei den Order- und Inhaber-

papieren in der sogenannten Kreationstheorie, oder, wie ich sie

verallgemeinert nenne, in der Isolierung der Rechte. Der Satz, daß

niemand mehr Redit abgeben kann, als er hat, wird im Interesse

des Verkehrs durchbrochen, indem man das übertragene Recht von

seiner Vergangenheit loslöst und aus ihr nur gegen den Unredlidien

eine persönHch wirksame Einwendung zuläßt.

Andere grundsätzliche Neuerungen sind mit der modernen

Unternehmung verbunden, dem Kinde des Großbetriebes. Wir

kannten bisher nur zwei Formen juristisdier Personen, beide öfFent-

liciien Charakters: Korporation und Stiftung. Heute besteht zwisdien

Individuum und Korporation, zwischen individuellem Vermögen

und Stiftung eine Reihe von Zwisdiengliedern, die fast unmerklich

ineinander übergehen. Von dem Individuum sondert sidi die Firma.

Schon die Einzelfirma ist gewissermaßen ein Ding für sich; sie

kann z. B. einen anderen Namen führen als der Firmaträger, sie kann

auch mit dem Gesdiäfte veräußert werden. Weit mehr vom Indi-

viduum trennt sidi die offene Gesellsdiaft, nodi mehr die Genossen-

sdiaft, die Aktiengesellsdiaft, der Verein, der aber nodi immer nidit

eine Korporation ist. Ebenso stehen zwisdien dem Individualver-

mögen und der Stiftung die versdiiedenen Formen der Masse, d. h.

Vermögen, die wohl einzelnen Personen gehören, aber in besonderer,

vom Eigentümer unabhängiger Verwaltung stehen: Sequestrations-,

Konkurs-, Erbmasse; dann die Anstalten, die sidi durdi ihre freiere

Organisation nodi immer von Stiftungen untersdieiden. Wir kommen

also nidit mehr mit dem alten „Entweder — Oder" aus, bequemen

uns vielmehr dem Bedürfnis nach Abstufungen an. Eine eigene Art

des Zwedivermögens ist die Unternehmung. Sie kann Firma oder
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Verein, Masse oder Anstalt sein. Ausgezeidinet ist sie dadurdi, daß

sie eine kaufmännisdie, zum Erwerb bestimmte Vermögensorgani-

sation ist. Die Unternehmung tritt im Verkehr als Einheit auf. Sie

wird objektiv als Ganzes verkauft und in Exekution gezogen

(Ohmeyer); widitiger nodi ist das Persönlidikeitsmoment bei ihr.

Sie liefert, sie leistet, sie haftet. Wenn durdi die Unternehmung

ein Sdiade geschieht, so geht es nidit an, den unmittelbar Sdiuldigen

zu greifen. Niemand kennt ihn; und wenn man ihn faßt, so ist

er regelmäßig ein einzelnes, untergeordnetes abhängiges Glied in

der Organisation, das audi wirtsdiaftlidi gar nidit imstande ist, den

Sdiaden zu ersetzen. Die Unternehmung hat durdi ihn gehandelt,

sie muß für seine Tat haften. Die moderne Kausalhaftung ist das

Kind der Fabriks- und Weltwirtsdiaft.

Audi neue Oh]ekte des Redites sind mit ihr und dem neuen

wirtschaftlidi-tedinisdien Aufsdiwung entstanden. Idi nenne boß

das Wasser als Triebkraft, den elektrischen Strom, dann die Objekte

des sogenannten geistigen Eigentums, Namen, Marke, Muster, Patent,

Hurdi die wir den persönlidien und wirtsdiaftlidien Erfolg der Ge-

dankenarbeit sidiern wollen. Von neuen Willensformen nenne idi

die Spekulation, die zu begreifen und von ihrem unwirtsdiaftlidien

Seitengänger, dem Spiel, zu trennen, eine widitige Aufgabe ist.

IV. Zu der wirtsdiaftlidien Umwälzung des Jahrhunderts hat

sich eine soziale gesellt.
^

Im Staatsgrundgesetz vom 21. Dezember 1867 ist tur üster-

reidi die Reditsgleidiheit aller ausgesprodien. Das Allgemeine Burger-

lidie Gesetzbuch rührt aber aus dem Jahre 181 1 her; unser Straf-

gesetz gar aus dem Jahre 1803, denn das Gesetz vom 27. Mai 1852

ist nur ein sdilcditer Abklatsdi. Wie konnten sie den Prinzipien

einer weit späteren Zeit Redinung tragen? Die einfadie Konsequenz

aus den Staatsgrundrediten fordert eine gründlidie Reform der Ge-

setze aus der früheren Zeit.

Audi die politische Revolution der Jahre 1789 und 1848 war

im letzten Grunde eine soziale zugunsten des dritten Standes. Sie

hob die Privilegien des Adels, sein Obereigentum, seine Fronredite,

seine gesteigerte Redits- und Erwerbsfähigkeit auf. Die Klasse der

selbständigen Bürger, der Unternehmer, Beamten, Gewerbsleute und

freigewordenen Bauern, brauchte zu ihrer Entfaltung privatreditlich

nur die Negative. Die gemeinreditlidien Grundsätze der Eigentums-
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und Vertragsordnung waren ihr angepaßt. Anders die proletarische

Arbeiterklasse, die in ihrer großen Mehrheit aus den Robotbauern

hervorgegangen war, kein Eigentum besaß, keines durch Erbschaft

zu hoffen hatte und bei dem Arbeitsvertrag durch Hunger wehr-

los war.

Die Fabrik hat eine große Arbeitermenge in einem Raum ge-

sammelt, bei ihr dadurch die Erkenntnis ihrer Interesseneinheit ver-

mittelt, und so ist die moderne Arbeiterbewegung entstanden. Die

Arbeiter verlangen praktisdi eine rechtliche Erwerbsgrundlage, die

Sidierstellung eines menschenwürdigen Lebens durdi Arbeit ohne

Besitz; prinzipiell wollen sie Erriditung der Arbeitsgesellschaft, einer

Ordnung, in welcher Arbeit und nur Arbeit Quelle des Einkommens

ist. Ihre Forderungen lassen sidi begreiflicherweise oft nicht mit

der Logik der bestehenden Rechtssätze vereinigen, und so ist wieder

ein neues Schlagwort entstanden; soweit sie im positiven Recht an-

erkannt werden, geschieht es regelmäßig als Forderung des öffent-

lichen Wohles. Das Wort ist nodi älter wie Treu und Glauben,

die römischen Juristen haben stets die salus publica als prima lex

erklärt, und Anton Menger verkennt den Zwiespalt zwischen Idee

und Praxis, wenn er Herrschaft der Madit und Herrschaft des

öffentlichen Wohles zeitlich aufeinander folgen läßt. Dennoch hat

der Satz bei uns einen neuen Inhalt. Wir sprechen, namentlich im

Privatrecht, von öffentlichem Wohl überall, wo wir bestehende

Grundsätze durchbrechen, wo wir eine neue Ordnung als notwendig

erkennen, während aber ihre Rechtsgrundsätze sich noch nicht kri-

stallisiert haben.

Einer dieser Grundsätze, der schon sdiärfere Formen ange-

nommen hat, ist der Schutz des Schwächeren im Vertrag. Die Er-

fahrung hat gelehrt, daß unbeschränkte Freiheit der vertragschließen-

den Teile nur dort am Platze ist, wo die Partner wirtschaftlidi

und geistig einander ungefähr gleichstehen, daß sie aber, wenn diese

Bedingung fehlt, zur Ausbeutung des Schwächeren führt. Das hat

dazu geführt, den Ausbeutungsbegriff zu erweitern und bei mandierlei

Verträgen Zwangsbestimmungen zu treffen. So beim Arbeitsvertrag

für den Arbeiter, beim Mietvertrag für den Mieter, beim Ver-

sicherungsvertrag für den Versidierten — der Ruf nach Zwangs-

satzungen im Privatrecht verstärkt sidi derzeit immer mehr. Das

Gesetz wird bei jeder einzelnen Frage bedaditsam sein müssen. Aber
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Arbeits-, Miet- und Versicherungsvertrag in den Formen des burger-

Udien Gesetzbuches sind unmöglich geworden. Der Titel des all-

gemeinen Wohles deit auA die Expropriation. Im Staatsgrund-

gesetz wird das Eigentum als unverletzlidi erklärt, mit Ausnahme

der Expropriation. Man dadite sie damals als eine smgulare Not^

maßregel. Heute ist sie ein Regulierungsmittel geworden: nidit blolS

für Eisenbahnen und Straßen, sondern auch um gesunde Wohnungen

herzustellen, um Licht und Luft zu schaffen u. am. W.r gelangen

hier zum Grenzgebiet zwischen Privat- und öffenthchern Recht. Mehl

und mehr erweist sich der Gegensatz zwisAen ihnen als schwankend.

Die Grundsätze der Familienordnung, der Besitzverteilung, der Ver-

kehrsorganisation werden als hervorragende Bestandteile der ge-

samten Ordnung des Volkslebens erkannt. Privatrecht tst Autonomie

des einzelnen. Sie stellt das Eigeninteresse und die tüchtigen E.gen-

sAaften, die es weckt, in den Dienst der Gesanuheit und wirkt

dadurch bis zu einer gewissen Grenze wohltätig. Diese Grenze ver-

sAiebt sich aber, und wo die Autonomie des Individuums sdiadlich

wird, tritt das öffentlidie Redit ein, d. h. die Staatsmadit greift

ein, zwingend oder selbstverwaltend. .tu
Die soziale Umwälzung der neuen Zeit rührt von den Lohn-

arbeitern her, die ihren Platz an der Sonne wollen Sie hat im ReA

derzeit den Arbeits- und Mietvertrag ergriffen und wird nodi weiter

greifen. Der Grundsatz des gleichen Rechtes, unter dem sie kamptt,

wirkt aber auch auf andere Gruppen und hat insbesondere eine

geweckt, die bisher den aliasque simplicitate gaudentibus zugeteilt

war. Es sind die Frauen.

Unser Bürgerliches Gesetzbuch ist, wie idi schon anfangs erwähnte,

in der Behandlung der Frauen den Gesetzen seiner Zeit voraus, aber

noch immer gegen sie eingenommen. Daß es sie nur ausnahmsweise

als Vormünder zuließ, kann aus seiner Zeit verstanden werden. Die

bürgerliche Frau ist erst in der unserigen aus dem Innenleben des

Hauses getreten; es ist Sadie der Judikatur, die Folge zu ziehen.

Warum sollte aber die Frau nicht sdion damals Testamentzeuge sein

können? Die Frau ist als Gattin, Mutter und Witwe benachteiligt.

Die Gatten sollen gleichgestellt sein, was sie nach §§ 91-92 ABOB.

nicht sind. Die Mutter soll nidit Vormunds-, sondern Elternrecht

über die Kinder haben. Im Falle der Scheidung gehören die Mad-

dicn regelmäßig zur Mutter, nicht bloß bis zum siebenten Jahre. Uic
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bürgerliche Familie umfaßt zunächst die Gatten; der hinterbliebene

Gatte soll daher Pflichtteilsrecht haben und ein weit größeres Intestat-

erbenrecht. Namentlich aber ist die Vermutung des § 1237 ABGB. für

den Erwerb des Mannes unberechtigt. Ich denke dabei nicht bloß

an die selbsttätige, sondern zunächst an die wirtschaftende Frau.

Das vom Manne erworbene Gut wird erst zurückgelegt, nachdem die

Frau die Kosten des Haushaltes gedeckt hat. Sie hat dabei ähnliche

wirtschaftliche Tüchtigkeit zu bewähren wie der Mann. Das Er-

sparte ist also Reinertrag der gemeinsamen Tätigkeit.

Der proletarischen Bewegung unmittelbar zugehörig ist der

Kampf um das Recht der unehelichen Frau und der unehelichen

Kinder. Sie gehören in ihrer Mehrzahl der proletarischen Klasse an,

und wenn sich bei dem unehelichen Zusammenleben die Klassen

mischen, so gehört die Mutter der besitzlosen Klasse an, der Mann

der besitzenden. Auch die Fürsorge für verwaiste und verwahrloste

Kinder, die jetzt erwacht, für Kinder in der Schule und in der Er-

werbsarbeit ist Folge der proletarischen Bewegung. Denn der Prole-

tarier hat kein Familienleben, Mann und Frau sind von früh bis

zum späten Abend in der Arbeit. Wer soll das Kind bewachen, wer

soll es auf den rechten Weg leiten? Von dem hungrigen verwahr-

losten Proletarierkind geht die geschlossene ursächliche Kette zu allen

Übeln und Gefahren der Gesellschaft.

Alles das kann ich nur streifen. Aber schon dieser kurze Ein-

blicit in das viele, was unsere Zeit an gesellschaftlichem Leben, an

Rechtsstoft und Rechtsideen gebracht hat, wird zu dem Schlüsse ge-

nügen, daß die österreichische Jurisprudenz sich nicht darauf be-

schränken darf, ein 100 Jahre altes Gesetz ein wenig auszuflicken.

Gegen Unger gilt, was vor 100 Jahren gegen Savigny sich bewährte:

Gerade unsere Zeit ist geeignet, Gesetze zu schaffen. Sie steht in-

mitten zweier Epochen, die sie zu kitten hat. In den juristischen

Köpfen Österreichs gärt es. Sie können und sie wollen arbeiten,

sie brauchen nur aufgerufen zu werden. Wenn die Redaktions-

kommission noch länger zögert — was derzeit sehr wahrscheinlich

wird _^ dann glaube ich, darf nicht mehr gewartet werden, bis der

Entwurf erscheint. Dann muß ihm vorgearbeitet, das Material an

der Hand des deutsdien Gesetzbuches, sowie unserer und deutscher

Erfahrung zubereitet werden ähnlich wie es im Deutschen Reiche

war, als dort das Bürgerliche Gesetzbuch entstand.
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Unger hat bei der Begründung seiner novellistischen Reform

bemerkt, daß auch idi in letzter Zeit seinenWeg gegangen sei und eme

Novelle beantragt habe, weldie die Redite Minderjähriger betrifft.

Das ist ein Irrtum. Idi will allerdings für die Zwisdienzeit die

immerhin Jahre dauern wird, einstweilige Novellen für die drin-

gendsten Reformen. Idi will aber das neue Gesetz, während er in

der novellistisdien Reform die Aufgabe erblid^t. Audi das neue

Strafgesetz ist dringend nötig und ich sehne es herbei und habe dodi

eine Novelle verlangt, die für die Zwisdienzeit die 5
Gulden und

25 Gulden des jetzigen Gesetzes als Grenze der Verbrediensstt^fe

bei Vermögensdelikten absdiafTt, weil diese Ungebühr keinen Tag

länger dauern sollte. Aber nur durdi ein neues Gesetz, das nach

Inhalt und Form des Bürgerlidien Gesetzbudies würdig ist, können

wir ihm und audi dem Geiste Ungers geredit werden. Denn Unger

sdiließt seine Abhandlung mit den Worten: „Möge das Gesetzbudi,

wenn es dereinst als Phönix aus seiner Asdie emporsteigt, ein magnum

opus, ein aureus codex sein und die Kraft besitzen, Jahrzehnte hin-

durdi eine Leudite der Gereditigkeit und der Billigkeit zu sein.

Ein notdürftiges Flidcwerk wird eine soldie Leudite nidit werden.

Nur wenn wir alle Kraft einsetzen, um ein ganzes, einheitliches

und sdiönes Gefüge zu sdiaffen, wie es einstens das Allgemeine Burger-

lidie Gesetzbudi war, können wir für das Werk das Lob erwarten,

das der Meister will: es sei ein magnum opus, ein aureus codex.
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DER SOZIALE CHARAKTER DES ALLGEMEINEN BÜRGER-

LICHEN GESETZBUCHES (ABGB.).

1911

I. Einleitung.

I. Das Rechtsdenken wird erst dann wissenschaftlich — ich ver-

trete diese Überzeugung seit mehr als dreißig Jahren — ,
wenn es die

Tätigkeit des Juristen als soziale Tedinik, d. h. als wissensdiaft-

lidi geschulte Zwecktätigkeit zur Regelung menschlicher Lebens-

verhältnisse, anerkennt und für die wissenschaftliche Forsdiung, die

ihr zugrunde liegen muß, die induktive (naturwissenschaftliche)

Methode aufnimmt. Die Kenntnis der Gesetze im eigenen Land ist

für den tätigen Juristen wohl immer notwendig, weil er unter ihnen

steht und seine Wirksamkeit ihnen anpassen muß. Aber die Gesetze

können schlecht sein, so wie eine Bauordnung schlecht sein kann,

der sich der Architekt dennoch fügen muß. Sie haben an sich, wie

Brinz es ausdrückte, Potestät, nicht Autorität. Das wissenschaftliche

Denken ist von ihnen unabhängig; für die Wissenschaft ist der Gesetz-

geber Mensch unter Menschen. Gesetze sind aber auch, wenn man

sie für sich allein, losgelöst von ihrem gesellschaftHchen Milieu, be-

trachtet, gar nidit zu begreifen; sie entstehen aus dem Leben und

nur das Leben erklärt sie. Die diemischen Untersudiungen Liebigs

waren für die Landwirtschaftslehre von weit höherem Wert als die

gelehrteste Sammlung und Erklärung der Pflüge von den ältesten

Zeiten her. Es gehört mit zu den Voraussetzungen für ein wissen-

sdiaftlidies Reditsdenken, zu erkennen, daß man Pflüge und Gesetze

vergleichen kann ^).

Man wehrt das induktive Verfahren mit Recht mandimal mit

dem Einwand ab, daß Erfahrung und Induktion sich nur auf Tat-

sadien, auf Seiendes beziehen kann; Seinsollendes sei ihr entzogen.

Was soll denn aber sein? Alles Sollen ist Werden, wie ich es will.

1) Id est: daß man audi Gesetze als Werkzeuge zur Erreidiung eines Zwedes

betraditet. Der Zwcdc aber ist: friedlidies, gedeihlidies Leben der Mensdien.

(Friedlidi, gedeihlidi =: redit.) (A. d. V.)
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Das Wollen des Urteilenden ist der naturale Ursprung alles Sein-

sollens; die Entwidilung seines Inhaltes im gesellschaftlidien Zu-

sammenleben ist die Entwid:lung der SittHdikeit und des Redites.

Erst mystisdie Abstraktion hat das Leben aus diesen Begriffen ver-

drängt und blutleere Schemen aus ihnen geschaffen.

Mit der Auflösung seines vermeintlich metaphysisdien Inhaltes

in den Inhalt eines wirklidien, lebendigen WoUens tritt das Seinsollen

und so audi das Redit in die Welt der Tatsadien und ihrer Zu-

sammenhänge ein, in den Kreis der Erfahrung und Induktion.

Wollen ist eine innere Tatsadie. Seine Untersudiung ist zu-

nächst individuell-psychologisch. Wir pflegen sie, wenn wir bei emer

strafbaren Handlung die Momente der Sdiuld erforschen: geistige

Gesundheit, Anlage, Lebensverhältnisse, Erziehung und Umgebung

des Täters, Reizungen zur Tat durch andere Personen oder beson-

dere Umstände u. dgl. Oder wenn wir bei einer Handlung ^^ V^^'

kehr nadi Motiven und Zwed. (causa), nadi dem Ernst und der

Freiheit des Entschlusses, nadi Zwang, Betrug, Irrtum, Mißverständ-

nis u. dgl. fragen.
,- • j- •

j 11.

Schon hiebei tritt aber die Untersudiung über die individuelle

Sphäre hinaus. Denn das Wollen des einzelnen zeigt sich wesent-

lidi beeinflußt durch allgemeine Zustände. Die Lebensverhaltnisse,

die es bestimmen, sind vom einzelnen unabhängig, und ebenso wirken

Umgebung und Verkehr, von ihm unabhängig, nach den Gesetzen

der Massenpsychologie. Homo animal sociale.

Weit mehr nodi als das Wollen und Tun des einzelnen ist selbst-

verständlich das der Masse mit allgemeinen Zuständen verwachsen

und ein Massenwollen ist audi im Gesetz ausgedrückt. Nidit bloß,

wenn es unmittelbar vom Volke oder seinen Vertretern ausgeht,

sondern ohne Rüd:siclit auf seinen unmittelbaren Ursprung.

Das Gesetz ist immer ein Produkt der gesellsdiaftlidien Zu-

stände und Strömungen, ist mit ihnen organisdi verwachsen und

man kann bei ihm deshalb, wie bei allem Organisdien Entwicklung,

Vererbung und Anpassung, Absterben und Neubildung im Inhalt be-

obaditen. Es hat immer sozialen Charakter, wird dadurch audi eine

Quelle, aus welcher der spätere Gesdiiditsforscher ein Bild der sozia-

len Zustände und Strömungen zur Zeit seiner Entstehung zurück-

gewinnen kann.
1 c n

2. Ich verstehe unter sozialem Charakter die kausale Stellung
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(kausal im passiven wie im aktiven Sinn, als Wirkung und als

Ursache), die das Gesetz zu den Lebensverhältnissen des Volkes ein-

nimmt, welche in ihrer Gesamtheit die Gesellschaftsordnung aus-

machen: zur Tätigkeits- und Erwerbsweise des Volkes, zu seinem

Geschlechterleben, seinen familiären, beruflichen und territorialen

Vereinigungen, insbesondere aber zur Schichtung im Volke und den
Beziehungen der Schiditen zueinander, ihrem Anteil an Arbeit und
Erwerb, ihrer Über- und Unterordnung, ihrer Machtstellung in der

politischen Organisation u. a.

Der Ausdrudv „sozial" wechselt allerdings die Bedeutung. Er
bezieht sich stets auf das gescllsdiaftliche Leben der Menschen. Aber
er bezeichnet das eine Mal die tatsächlichen Erscheinungen desselben

und bildet den Gegensatz zu individuell. Das andere Mal — so,

wenn man von einem sozialen oder sozial denkenden Mensdien, von
sozialer Gesinnung und sozialen Grundsätzen spridit — bezeichnet

er Absicht und Zwecktätigkeit, um entsprechende gesellschaftliche

Zustände herbeizuführen, und steht im Gegensatze zu individuali-

stisch (manchesterlich). Die Soziologie rechnet mit Tatsadien, Sozial-

poHtik und Sozialismus mit Bestrebungen und Maßregeln.

Der Ausdruck wediselt auch den Umfang. Er umfaßt in der

Soziologie alle gesellschaftlichen Erscheinungen, auch die politischen,

und ohne Zweifel ist die staatliche Organisation und sind deren

Änderungen die folgenreidisten Tatsachen in der Geschichte der

Menschen. Aber eben wegen ihrer Reichhaltigkeit werden die poli-

tischen Erscheinungen regelmäßig losgelöst und ihnen die sozialen

entgegengestellt, so wie seit Lorenz v. Stein die Gesellschaft dem
Staat. In ähnlicher Weise kann man auch andere Gruppen gesell-

schaftlicher Erscheinungen — ökonomisdie, ästhetische, kulturelle —
vom Ganzen loslösen; der Begriff sozial verengt sidi dann immer
mehr und bezeichnet die noch verbleibenden, die übrigen Erscheinun-

gen. Immer aber und wesentlich umfaßt er die Schiditungsweise im

Volk und die Beziehungen der Schiditen zueinander.

Es gibt noch eine wichtige Nebenbedeutung dts Ausdruckes.

„Sozial" bezeichnet häufig die Verhältnisse der Masse der Bevöl-

kerung (des „Volkes"), im Gegensatz zu bevorzugten Schichten,

sowie die Bestrebungen und Maßnahmen zu ihrer Verbesserung, zu

einer Ausgleichung der Lebensverhältnisse für alle. Gerade in diesem

Sinn spricht man von „Sozialisierung". Die Arten der Privilegien
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und der privilegierten Schiditen wediseln aber nadi Land uncl Zeit,

was man beaditen muß, wemi man Mensdien und Maßregeln aus

anderer Zeit oder anderem Lande beurteilt.

Heute, seitdem durdi die neue Industrie in Verbindung mit dem

alten Recht inmitten von Massenarmut große Reiditümer in wenr-

gen Händen sich häufen, heute bildet der Besitz das vornehmlich

untersdieidende Merkmal. Heute stehen Besitzende und Besitz-

lose (Besitzarme) einander gegenüber, und der Vorteil der privile-

gierten Sdiiditen beruht hauptsächlidi auf der Willkür, mit weldier

der einzelne seine Überlegenheit gebrauchen kann. Die Sozialpohtik

verlangt demgegenüber gesetzlidie Sdiranken, Zwangsvorschriften,

die keine Abänderung und keinen Verzicht gestatten.

Das Mittelalter hatte andere Gegensätze. Der Bürger war be-

engt und in Zünfte eingesdilossen, der Bauer leibeigen und kaum

als Mensdi geaditet, der Fremde oder Andersgläubige reditlos^ Nidit

übermäßige, sondern fehlende Freiheit war der soziale Sdiade.

Sdiranken waren nidit zu sdiaffen, sondern zu lösen. Die bevorzug-

ten Sdiiditen bildeten Fürst, Priestersdiaft und Adel. Ihren Privi-

legien gegenüber versdiwanden alle sonstigen Unterschiede im Volk.

Das ganze Volk war im dritten Stand zusammengefaßt: Qu est-ce

qu'est le tiers 6tat? tout. Auf diesem Untergrund ersteht audi das

ABGB., und seine Bedeutung ist nur durdi ihn zu begreifen. Es

„sozialisiert" das Redit - was man mit Unredit bestritten hat -

nur nadi durdiaus anderer Richtung, als die wir derzeit einsdilagen.

3. Jedes Gesetz ist, wie gesagt, ein Spiegelbild seiner Zeit. Un-

mittelbar drüdct es wohl den Willen des Gesetzgebers aus, die Zu-

stände und Strömungen, weldie er billigt und fördern, oder weldie

er mißbilligt und hemmen will. Die gesdiiditlidie Untersudiung des

Gesetzesinhaltes untersdieidet sldi hier von dessen Auslegung. Diese

soll dem Leben dienen. Für sie gih der Satz Thöls, daß das Gesetz

weiser ist als der Gesetzgeber. Je älter das Gesetz, desto kraftiger

tritt als zweiter Faktor der Reditsbildung das Bedürfnis der neuen

Zeit ein. Dem gesdiiditlidien Forsdier dagegen sind die Fehler und

Lüd.en im Gedankengang des Gesetzgebers ebenso
^l^^^^^J^^^^^l^^f;

und wichtig wie dessen positiver Inhalt. Denn der Gesetzgeber bleibt

stets Kind seiner Zeit und seines Volkes, teilt unbewußt dessen Ur-

teile und Vorurteile. Der größte Teil des Gesetzesinhaltes ent-

stammt in solcher Art unmittelbar dem Denken des Volkes. Aber
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auch so weit der Gesetzgeber durch seine Befehle wirken will, darf

er sich von dem Volksdenken nicht zu weit entfernen; sonst bleibt

das Gesetz auf dem Papier, ohne lebendige Werbekraft.

Die mittelalterlichen Reditsbücher wurden daher zutreffend

„Spiegel" des Rechtes genannt, und auch die „Grundsätze zur Ver-

fassung des allgemeinen Rechtes für gesamte kaiserl. königl. deutsche

Erblande" (des Codex Theresianus) beginnen mit der Anmerkung:

„Durdi allerhöchste EntschHeßungen vom 14. Mai und 18. Juni 1753
ist die vorbesagte Commission dahin angewiesen worden, daß in

Ausarbeitung des Codicis Theresiani die vorhandene heilsamste

Ländergesetze gegen einander gehalten, das natürlichste und biUigste

ausgewählet, der Abgang nach gesunder Vernunft, dann allgemeinen

Natur- und Völkerredit ergänzet, nach Bedürfnis neue Satzungen

vorgesdilagen und so gestaltet die Länderrechte (ohne allen Vorurteil

für eines oder das andere) in Gleichförmigkeit gebracht werden

sollten" (Harrasowsky, Codex Theresianus, S. 16).

Die Relation des Gesetzesinhaltes zu den bestehenden Zuständen

ist aber nicht gleichbedeutend mit Pflicht zu einer konservativen

Haltung. Manchmal ist in der Riditung der Zeit eine radikale Um-
änderung des Bestehenden gelegen. Die sozialen Zustände sind stets

in Bewegung. Namenthch ändern sich stets die Möglichkeiten und

Mittel für die wirtschaftlidie Tätigkeit, mit ihr für den Erwerb und

durdi ihn für die Macht der gesellsdiaftlidien Schichten. Nur daß

die Bewegung in manchen Zeiten langsam, ruhig, für den entfernt

stehenden oder gleichgültigen Beobaditer unmerklich vor sich geht,

in anderen schnell und nachdrücklich. In solchen Zeiten entsteht,

wenn das Recht nicht folgt, ein Gegensatz zwischen ihm und dem
Volksbedürfnis, das nach Befriedigung verlangt. Die Voraussicht

und Energie des Gesetzgebers kann, hier den Ausschlag geben, ob die

soziale Bewegung ruhig oder stürmisch erfolgt, ob die durch die

sozialen Ereignisse geschobenen Massen festen Grund unter sich be-

halten oder ihn verlieren.

4. Kann eine solche Einwirkung auf gesellschaftliche Zustände

aber einem Gesetze zukommen, wie es das ABGB. ist, das nur Privat-

recht enthält? Gierke hat die Frage in einem Vortrag „Die soziale

Natur des Privatrechtes" behandelt. Er spricht dem römischen Recht

soziale Natur ab, während er im deutschen Recht eine ständige

Misdiung von privat- und öffentlich-rechtlichem Inhalt sieht, wodurch
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zwar die Schärfe der Begriffsbildung leide, dafür aber „das öffentlidie

Wesen den Charakter des Redites, das Privatredit den Charakter

des Sozialen" erhalte. Gierke gebraudit hier, wie man sieht, „sozial"

im Sinne einer Tendenz, der Rüd^sidit auf das Gemeinwohl. Die

Bedeutung des Privatredites ist aber von seiner Tendenz unabhängig.

Die Gebiete des Statusredites, des Familien- und allgemeinen Ver-

mögensrechtes bilden geradezu das Knochengerüst der Gesellsdiafts-

ordnung. Was kann diese mehr bestimmen als der Umstand, ob

Sklaverei besteht oder ausgesdilossen ist? als die Ausgestaltung der

FamiUe? ob die Sippe Gesamteigentum hat, ob das Gut des einzelnen

nadi seinem Tode zusammengehalten oder aufgeteilt wird und wie?

Monogamie und Polygamie u. a. dgl.?

Audi die Erwerbs- und Wirtsdiaftsweise des Volkes, ob es von

Beute oder Arbeit lebt, ob von Viehzucht, Ackerbau, Industrie oder

Handel, wie weit die Arbeitsteilung bei ihm vorgeschritten ist, m

weldiem Maße es im internationalen Verkehr steht, prägt sidi in

seinem Privatredit aus. Möge also die Regelung dieser Verhältnisse

dem Eigenwillen des einzelnen mehr oder weniger entgegenkommen,

möge sie ihm mehr oder weniger Besdiränkungen und Rüd^siditen

auferlegen: sie wird stets von den gesellsdiaftlidien Verhältnissen

bestimmt und tritt anderseits selbst als bestimmender sozialer Fak-

tor ein. Wie viele sdiwere Kämpfe hat das Privatredit sdion aus-

gelöst! Man denke an die Seisaditheia Solons, an die Auszuge der

Plebs auf den heiligen Berg, an die Bauernkriege. Erst vor wenigen

Jahren war wieder in Irland ein blutiger Aufstand; sein Absdiluß

war eine Änderung des Pachtrechtes.

Gierke hat übrigens für die römisdie Ordnung audi von seinem

Standpunkt aus nicht recht. Sie war nidits weniger wie privat-

rechtlich. ...

Das dominium des paterfamilias war die Gewalt des Familien-

hauptes im gentilizisdien Staat und durchaus öffentlich-rechtUdier

Natur. Der Hausvater hatte bekanntlidi auch über die Familien-

glieder das Recht über Leben und Tod und anfangs ewige Munt-

sdiaft. Im Zusammenhang steht das agnatische Erbredit und zer-

bröckelt, sobald die alte Gentilverfassung untergeht. Zweitausend

Jahre später finden wir eine ähnlidie Umwandlung der Muntsdiaft

und des Erbrechtes in österreidi. Um sie ist der härteste Streit^,

und als Josef IL sie in seinem Erbfolgepatent vom n. Mai 1780
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und seinem Bürgerlichen Gesetzbuch erledigt hatte, war das größte

Hindernis für das neue Gesetzbudi beseitigt.

Auch das System der dingHchen Rechte in Rom war sozial. Es

war anfangs streng geschlossen. Seine Entwicklung gibt ein leben-

diges Bild, wie sich die Kleinbauernwirtschaft:, die nur wenige und

scharf begrenzte Servituten kennt, allmählich in eine Latifundien-

wirtschafl: mit geteiltem Eigentum umwandelt. Im alten Rom war

auch keine Vertragsfreiheit. Die agrarische Ordnung hatte den Ver-

kehr an enge Formen gebunden. Die ersten Konsensualverträge ent-

stehen mit Beginn der merkantilen Periode, welche einfache und

international verständliche Abwicklung verlangt. Der Verkehr der

Neuzeit hat gegenüber den Sitten des Mittelalters ebenso gewirkt.

Kauf, Miete, Vollmacht und Gesellschaft: sind nichts anderes als die

üblichsten Verträge des gemeinen Verkehres; inhaltlich haben sie

nichts gemein. Über den Rahmen des Notwendigen hinaus fand

aber das freie Vertragsrecht in Rom selbst noch in der letzten Periode

keinen Eingang.

Man hat überhaupt noch viel zu wenig Blidi für die soziale

Natur des Privatredites.

Im Rahmen der grundsätzlichen Ordnung und als teilweise Aus-

führung derselben wird dem einzelnen allerdings in jedem vorge-

schrittenen Recht ein gewisses Maß von freier Verfügung mit seinem

Besitz und freier Vereinbarung im Verkehr zugestanden. Aber diese

Autonomie hat sozialen Grund und ist stets begrenzt. Auch wo die

Theorie in der Idee des Eigentums die umfassendste Verfügungs-

gewalt und in der Idee des Vertrages die volle Inhaltsfreiheit sieht,

treten die Rücksichten auf den psychischen Zwang der Verhältnisse,

auf die Verzweigungen des Verkehrs, auf andere Forderungen des

Gemeinwohles in der Gestalt kollidierender Ideen beschränkend ein.

Das Maß der Freiheit und Beschränkung im Privatrecht kennzeichnet

in hohem Grad den sozialen Charakter der Periode. Man kann von

Polizeistaat und Manchestertum im Recht ebenso sprechen wie in

der Volkswirtschafispolitik.

Das Allgemeine Bürgerliche Gesetzbuch enthält übrigens — was

hier nur berührt werden soll — nicht reines Privatrecht. Es regelt

z. B. auch die Staatsbürgerschaft, die von uns in das öffentlidie Redit

gereiht wird.
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II. SozialeGrundlage des ABGB.

5. Es wäre ein interessanter Versuch, aus dem reinen Inhalt des

ABGB. ohne Jeden weiteren Behelf die gesellschaftliche Ordnung zu

entwidteln, die das Gesetz vorfand und leiten wollte. So, als ob

ein Gelehrter nadb einigen hundert Jahren das Gesetz aufgefun-

den und außer seinem Inhalt keine oder sehr wenige Hilfsmittel

zur Verfügung hätte; ungefähr wie jetzt das Gesetzbudi Ham-

murabbis behandelt wird. Aber die Zeit, in der das Gesetz ent-

standen ist, liegt uns doch zu nahe, als daß nidit ein soldier Ver-

such gekünstelt sein müßte und das Wort Goethes von den „ori-

ginellen Gemütern" anwendbar wäre.

Das 18. Jahrhundert war die Geburtsstätte der bürgerlichen

Gesellschaftsordnung, in Österreich wie anderwärts. Technisdie Er-

findungen, volkswirtschaftlidie und kulturelle Entdeckungen, neue

Waffen, die den Ritter entbehrlidi maditen, und ein neuer Reich-

tum, der den Kaufmannsstand hob, wissenschaftlidie Renaissance

und religiöse Reformation hatten die gesellschaftliche Ordnung des

Mittelalters in langsamer, einige Jahrhunderte währender Arbeit

zerbröckelt. Die Kämpfe des 17. Jahrhunderts hatten das Werk voll-

endet. Wohl benutzten mandie adelige Herren die verworrenen Zu-

stände, um ihre Bauern zu legen und ihren Hausbesitz zu ver-

größern. Aber zur Zerstörung der alten Sitte und Sdiiditung trugen

sie audi dadurch bei. Aus dem Blut der von Fürsten und Völkern

geführten religiös-politischen Befreiungskämpfe entstand das Natur-

recht; aus den Entdedkungen, dem neuen Reiditum und dem inter-

nationalen Verkehr, den sie hervorriefen, der Merkantilismus. Freies

Mensdientum und freier Verkehr wurden die Losung; an die Stelle

von Kabinettsjustiz und Ordonnanzen sollte das von Willkür be-

freiende Gesetz treten.

Die bürgerliche Gesellsdiaft: entwickelte sidi aber aus der stän-

disdien durch ein eigenartiges Medium. Von den Mäditen des Mittel-

alters, die miteinander stets im Streit waren, stand die landes-

fürstliche dem Bürgertum und der neuen Entwicklung am nächsten.

Das Rittertum war, seitdem mit der geänderten Kriegsweise seine

Funktion und mit dem Beuteredit seine Einnahmsquelle geschwun-

den war, in Raubrittertum entartet, sudite mutwillige Fehde und

brandschatzte. Der Landesfürst war ihm gegenüber ein relativ ge-

rechter Herr und Schützer des Volkes. Der Kirdie wiederum hatte

«4 Of ner, Schriften
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die Reformation große Massen des Volkes entfremdet. Zugleich

führten Naturphilosophie und Naturrecht die Gesellschaft, ihre Ord-

nung, Moral und Recht auf das angeborene Wesen des Mensdien

zurück, lösten sie von allem Übernatürlichen los, ließen die Gesell-

schaft durdi Übereinkunft der Menschen entstehen und deduzierten

hieraus den Staat als die einzige allumfassende Organisation, neben

welcher für eine zweite koordinierte Organisation kein Platz war.

6. Was hat man im Anfang des 19. Jahrhundertes, als der Zug

wieder nach Restauration des Bestandenen ging, dem Naturrecht an-

gedichtet! Unpraktische, abstrakte Begriffsdoktrin sollte es gewesen

sein, fern von aller Wirklichkeit, eine Spielerei für große Kinder.

Man ließ sich in diesem Urteil auch dadurdi nicht beirren, daß alle

geistigen Größen jener Zeit dem Naturrecht huldigten, daß die Lehre

der Grotius und Spinoza im Befreiungskampf der Niederlande,

die der Hobbes, Milton und Locke im Kampf zwischen König und

Volk in England entstand.

Aber das Naturrecht war in jeder Fiber praktisch. Es enthielt,

in ein System gefaßt, auf allgemeine Grundsätze zurückgeführt, die

Forderungen der neuen, stark gewordenen Klassen der Gesellschaft

nach gleichem Recht, nach Abschaffung der bestehenden Hörigkeiten.

Die neue Zeit schuf sich gegenüber dem veralteten historisdien Redit

ein neues und nannte es das Recht der Natura der natürlidien

Vernunft und Gerechtigkeit. Auch die Verfasser des Codex Theresia-

nus hatten als Kompilationsgrundsätze erklärt:

„ . . . . IX. Solchenfalls kann man jenes vor denen bisherigen Ge-

setzen wählen oder ein zur allgemeinen Maßgab neues vorschlagen, wel-

chesdem ungekünstelten Natur- und Völkerrecht am meisten beikommet."

„ . . . . XV. Es wäre dann, . . . daß die in ein und anderen Län-

dern eingeführte Gewohnheiten dem allgemeinen Natur- und Völker-

recht und der natürlichen Billigkeit näher beikämen, als das etwa

anderländig vorfindliche gesdiriebene Recht."

„ . . . . XXXL Aus diesen und dergleichen Hauptquellen ergibt

sich allemal eine sichere Richtschnur, wonach verläl^lich geprüft

werden kann, was in unterschiedenen oder undeutlichen Vorfällen

das Natürlichste und Billigste seie, all jenes nämlidi, was näher und

reiner einer solchen Hauptquelle zugehet, weniger Beschwernis und

Umfänglichkeit auf sich hat und zur Erhaltung der menschlichen Ge-

sellschaft fürträglicher ist'' (Harr., Cod. Ther., S. 18).
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Die „natürlichen Reditsgrundsätze" des § 7 haben die gleidie

Bedeutung.

Das Naturrecht wendet sich nur gegen Adel und Kirche; nicht

gegen den Staat, Im Gegenteil; mit verschiedener Begründung, sei

es durch einen sozialen Trieb oder durdi den Kampf der vereinzelten

Menschen gegeneinander, durch Nützlichkeit oder Vertrag, erkennt es

den Staat als organisierte Gesellschaft an und gibt ihm eine neue

wissenschaftlidie Stütze. Mit dem Staate aber verknüpft sidi als

reale Macht aus der vergangenen Zeit die Gewalt des Landesfürsten.

Der alten Ordnung nodi zugehörig, der neuen zugewandt, entsteht

nahezu in ganz Europa unter der Patronanz des Naturrechtes

eine Übergangszeit des landesfürstlidien Absolutismus. In manchen

Ländern (England, Frankreich) ist dieser zu egoistisch und führt zu

Revolutionen; in anderen erkennt er sich als Medium der neuen Idee,

erkennt den Fürsten als ersten Diener des Staates an und bringt die

Entwicklung unter seiner Flagge in friedliche Bahnen. So in Preußen,

so auch in österreidi, wo das System unter dem Namen Josefinismus

bekannt ist. Der Josefinismus enthält die Ideen des Naturrechtes in

realpolitischer Abtönung - so daß an Stelle eines durchgreifenden

Prinzips zumeist nur eine Regel, an Stelle der Gleidibereditigung

eine abgestufte Toleranz tritt -; zugleidi aber deren Durchführung

im Einheitsstaate durdi den alleinherrschenden Fürsten und seine

streng disziplinierte Beamtenschaft.

Das System wird unter den Nachfolgern Josefs IL vielseitig abge-

schwächt. Dennoch bestimmt es noch im ganzen das ABGB. Das möge

in einigen allgemeinen Zügen an dessen Inhalt gezeigt werden. (Für

die nädisten legislativen Beziehungen vgl. Saxl-Kornfeld.)

III. Rechtsorganisation im ABGB.

7. Das ABGB. ist der juristische Ausdruck des österreichischen

Einheitsstaates. Dies bezeugt schon sein Titel, der im Codex

Thereslanus ausführlidi lautete: „Codex, worin für alle dero konigl.

böheimisdie und österreidiisdie Erblande ein jus privatum et uni-

versale statuiret wird." Es ist das erste allgemeine Gesetzbudi für

die österreidiischen Erblande.
^ ,

Die Rechtseinheit hat nicht bloß politische, sie hat allseiti&e

soziale Bedeutung. Wir haben in jüngster Zeit im Deutschen Reidi

eine ähnliche Erscheinung erlebt und haben dadurch Verständnis tur
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sie. Die Rechtseinheit bewirkt durch Einflüsse psychologisdier und

ökonomischer Art eine erhöhte gesellschaftlidie Zusammengehörigkeit.

Neben der Einheit des Staates und der Spradie ist die Rechtseinheit

der stärkste Kitt. Reger Verkehr verlangt stets Reditskenntms und

genau kennt man nur sein eigenes Recht. Die Normen jeder Redits-

gemeinschaft verlangen für Verkehrsakte gewisse Formen und Vor-

sichten; gilt zweierlei Redit mit zweierlei Anforderungen, so wird

der Verkehr schleppend, unsidier, selbst gefährlich. Deshalb sucht der

Weltverkehr, während er die Souveränität der Staaten nicht antastet,

einheitliches Recht auf seinen Gebieten zu sdiafFen und überwindet,

wenn auch langsam, nationale Empfindlidikeiten. Anderseits stört

versdiiedenes Recht audi in Ländern, die politisch geeint sind, den

Verkehr sowie die Empfindung der Zusammengehörigkeit. Die Ein-

heit des Rechtes hat die Sudeten- und Alpenländer österreidis ein-

ander nach Verkehr und Stimmung wesentlich näher gebracht; bis

dahin hatten sie sich gegenseitig als Fremde, wenn audi unter dem-

selben Fürsten stehende Fremde, betrachtet.

„Das Übel aus dem Grund zu heben" — sagt hierüber das

vorbereitete Kundmachungspatent zum Codex Theresianus — „wäre

bisher teils wegen Unzulänglidikeit und Unverläßlidikeit, teils wegen

Verschiedenheit der in diesen Landen beobachteten, in ihrem Inhalt

zum öfteren einander ganz widersprechenden Gesetzen nicht möglich,

woraus notwendig die unliebsamen Folgen entspringen müssen, daß,

was Uns am meisten am Herzen gelegen. Unsere getreue Landes-

inwohner und Untertanen durdi diese Ungewißheit, Dunkelheit und

Verschiedenheit des Redites in ihren Handlungen nicht selten einem

beträchtlichen Schaden und Nachteil ausgesetzt, zumalen sich zum öfi^-

ren Fälle ergaben, daß nach denen Gesetzen des einen Landes redit

wäre, was nach jenen des anderen für unredit geachtet und somit bei

dieser Gestalt der Sachen der Beförderung des gemeinsamen Handels

und Wandels zwischen diesen Unseren Erblanden keine geringe

Hindernis in Weg gelegt wurde" (Harr., Cod. Ther., S. 27).

Dies gilt vom Verkehrs-, d. h. vom Privatrecht. Aber das Bürger-

liche Gcsetzbudi ist, wie schon erwähnt wurde, gar nicht rein privat-

rechtlich. Es statuiert namentlich die eine österreichische Staats-

bürgerschafi, das Institut, für das allein sidi noch heute, neben

der österr.-ungar. Monardiie und neben dem unaussprechlichen Kon-

glomerat der im Reichsrate vertretenen Königreiche und Länder, der

212

Name österreidi erhalten hat. (Erst in der neuesten internationalen

Sprache erlangt er wieder erweiterte Geltung ').) Die Wichtigkeit des

staatlichen Heimatsrechtes kann aber nicht hoch genug eingesdiätzt

werden; Ausland ist immer noch Elend. Der Ausländer entbehrt

noch heute gewichtiger wirtschaftlicher und persönlidier Redite. Er

ist noch heute unstet und kann, wenn er zehn und zwanzig Jahre

und nodi länger im Inland gewohnt und sich redlidi erhalten hat,

ohne Begründung als lästiger Ausländer über Nacht ausgewiesen

werden. Selbst im gewöhnlidien wirtschaftlichen Verkehr und bei

Geltendmachung seiner Privatredite hat er unter mannigfachen

Sdiwierigkeiten zu leiden.

Das weiß der Österreicher insbesondere. Denn die eine Haltte

der Monarchie ist in der anderen rechtlidies Fremdland, und ein

Mann, der nie den Fuß aus dem Gebiete der Monarchie gesetzt hat,

kann in ihr heimatlos werden, weil er nach zehn Jahren seine un-

garische Staatsbürgerschaft verloren hat und die österreichische nicht

erwirbt. Nach dem ABGB. war dies allerdings anders. Gemäß der

Tradition und dem naturrechtUchen Grundsatz, daß tatsächliche und

rechtliche Heimat zusammenfallen sollen, hatte es verfügt, daß

Fremde durch Antretung eines Gewerbes, dessen Betreibung die

ordentlidie Ansässigkeit im Lande notwendig madit, sowie durch

zehnjährigen ununterbrochenen Wohnsitz (unter der Bedingung, daß

der Fremde diese Zeit hindurch sich wegen eines Verbrechens keine

Strafe zugezogen hat) die österreichische Staatsbürgerschaft erwerben

(§ 29). Aber die erstere Bestimmung entfiel mit der Freizügigkeit

(1860) und die letztere durch polizeistaatliche Unduldsamkeit. Das

Hofdekret vom 12. April 1833, J<^S. Nr. 2597, hatte sie dahin ver-

sdiärft, daß das Benehmen des Fremden überhaupt zu keinem Ver-

dadit oder Beschwerde Anlaß geben dürfe, in diesem Falle aber

seinen Anspruch aufrechterhalten, so daß namentlidi seine Mittel-

ß) Bekanntlich hieß in der offiziellen Terminologie die zisleithanisdie Hälfte

der Monarchie: „die im Reichsrat vertretenen Königreidie und Länder". Der

Ausdrude „österreidi" kam (abgesehen von der Bezeidinung des Gesamtstaates

als „Österreich-Ungarn" oder vielmehr „österreichisdi-ungarisdie Monardiie") nur

in dem Terminus „österreidiische Staatsbürgersdiaft" und erst in der letzten Zeit,

als Ungarn im internationalen Verkehr selbständig zeichnete, m Staatsvertragen

u. dgl. m. als offizielle Bezeichnung der österreidiisdien Reidishälftc vor. Ofner

selbst sdirieb über diese Frage in einem hier nicht aufgenommenen Artikel „Das

neue österreidi" („Der Morgen" vom 14. Mai 191 5). (A. d. H.)
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losigkeit nicht in Betracht kommen durfte (arg. § 30). Die Judikatur

hat daraus ein ungebundenes Ermessen der poHtischen Behörde ge-

macht und so ist die Erwerbung des österreidiischen Staatsbürger-

redites derzeit wieder völlig ungeordnet.

8. Im Gesetzbuch ist die Rechtseinheit durdi die §§ 10—

n

sanktioniert. § 10, der von Gewohnheiten spricht, schlichtet un-

mittelbar die Beziehung zwischen Gewohnheits- und Gesetzesrcdit.

Aber die Gewohnheiten haben zugleidi Provinzialredit enthalten,

und die Aufhebung ihrer Wirksamkeit hob zugleicii Provinzialredit

auf. § II verfügt ausdrücklich: „Nur jenen Statuten einzelner Pro-

vinzen und Landesbezirke wird Gesetzeskraft zuerkannt, welche nach

der Kundmachung dieses Gesetzbuches von dem Landesfürsten be-

stätigt werden." Das bisherige Provinzialredit ist also abgeschafft

mit dem Vorbehalt, die etwa in den besonderen Verhältnissen des

Landes begründeten Normen, auch diese aber als landesfürstliche

Gesetze gelten zu lassen . .

.

9. Nach josefinisdien Grundsätzen ist der Landesfürst im Staat

alleiniger Oberherr, jede andere Gewalt im Staate ist ihm unter-

geordnet. In gleidier Weise ist im ABGB. das Verhältnis zwisdien

landesfürstlidiem Gesetz und anderen möglichen Rechtsquellen ge-

regelt. Unmittelbare Quelle des Rechtes ist nur das Gesetz. „Der

Inbegriff der Gesetze" — sagt § i — ,
„wodurch die Privatrechte und

Pflichten der Einwohner des Staates unter sidi bestimmt werden,

madit das bürgerlidie Redit in demselben aus." Gesetz und Recht

wird somit als gleichbedeutend erklärt und dies in den §§ 10—13

erläutert. Sie tragen die Überschrift: „Andere Arten der Vor-

schriften." Solche sind: Gewohnheiten, Provinzialstatuten, richterlidie

Aussprüche und Privilegien. Für sie alle wird betont, daß sie keine

selbständige Rechtsquelle sind. Auf Gewohnheiten muß sich, wenn

auf sie Rüdesicht genommen werden soll, ein Gesetz berufen. Sta-

tuten erhalten Gesetzeskrafl, wenn sie vom Landesfürsten bestätigt

werden. Verfügungen der Behörden und Urteile der Richter haben

im Gegensatz zu dem Gutaditen- und Präjudizienkult des Mittel-

alters nie die Kraft eines Gesetzes. Privilegien und Befreiungen stehen

unter den Gesetzen.

Von besonderer Bedeutung ist die Stellung des Gesetzes zu den

„Gewohnheiten". Sie bezeichnen das Gewohnheitsrecht, nicht die

tatsächlichen, zur Auslegung des Parteiwillens verwendbaren Ge-
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bräudie. Sie waren, wie bemerkt, zugleidi Quelle des Provinzial-

redites. Die Sdiätzung des Gewohnheitsredites ist aber audi ein

gutes Merkzeichen, ob im Staate Absolutismus oder mehr volks-

tümlidies System herrsdit. Absolutistisdie Gewalt will das Ge-

wohnheitsredit nidit, weil es von ihr unabhängig ist. In den Di-

gesten ist die Gewohnheit selbständige Reditsquelle, weldie ein Ge-

setz abändern kann, im Kodex ist diese Wirkung abgesdiaftt. Im

englisdien Common law hat Gewohnheit mit Gesetz die gleidic

Madit, im Statute law nicht. Der § 10 ABGB. bekundet also die ab-

solute Fürstengewalt.

Eine Bestimmung, weldie dem Landesfürsten selbst für das kund-

gemadite Gesetz ein oberstes Aufsiditsredit gab, ist im ABGB. ab-

geschwädit. Das josefinisdie Gesetz hatte dem Riditer jede Aus-

legung des Gesetzes über den wahren und allgemeinen Verstand der

Worte verboten: „Wenn dem Riditer ein Zweifel vorfiele .
.

.,
wenn

ihm das Gesetz dunkel schiene oder falls besondere und sehr er-

hebliche Bedenken der Beobaditung desselben entgegenstünden, so

solle die Belehrung allezeit von uns gesudit werden" (§ 26 Jos. Ges.).

Ebenso § 437 allg. GerO.: „Sollte über den Verstand des Gesetzes

ein gegründeter Zweifel vorfallen, so wird soldier nadi Hof anzu-

zeigen und die Entsdiließung hierüber einzuholen sein." Das ABGB.

hat den Riditer zwar strenge angewiesen, der Absidit des Gesetz-

gebers nadizugehen (§ 6). Dodi gibt es ihm die Freiheit, „in der

Anwendung stufenweise zur nämlidien Urquelle, von weldier der

Gesetzgeber selbst bei der Abfassung des Gesetzes ausgegangen ist,

zurückzukehren" (Ofner, Prot. I, S. 6; § 7 ABGB.).

Alle außerordentlichen Redite hat aber audi nach dem ABGB. nur

der Landesfürst oder der Gesetzgeber - die beiden Begriffe dedcen

sidi im ABGB. Ihm steht die authentische Auslegung eines Gesetzes

zu (§ 8). Er kann im außerordentlidien Wege legitimieren (§ 162).

Er kann bei Adoption Adel und Wappen gewähren (§ 182). Er er-

teilt die Einwilligung zur Erriditung eines Fideikommisses (§ 627).

10 Neben dem Landesfürsten gibt es keine Reditsgewalt. Nicht

die Kirche. Das privatreditlidie Gebiet, welches sie im Mittelalter

beherrsdit hatte, war das Eherecht. Noch der Codex Theresianus

weist es zur Erkenntnis den geistlidien Gerichten zu (I, 3» Nr. 7, 43»

48, dann Harras., Cod. Th., Anm. 2 zu I, 3). Erst das Ehepatent

Josefs IL vom 16. Jänner 1783, JGS. Nr. 117, löst den weltlidien
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Vertrag vom Sakrament los, ordnet ihn selbständig und weist die

Ehestreitigkeiten an die weltlichen Geridite (vgl. die belehrende An-

merkung Harras. zu Horten I, 3). Dies bleibt seitdem. Audi nadi

dem ABGB. ist die Ehe ein bürgerliches Vertragsverhältnis (§ 44).

Ihre Regelung wird von Staats wegen unter rein staatlicher Sanktion

vorgenommen. Die Kirchengewalt ist ausgesdialtet. Die Verkündi-

gung der Ehe muß wohl in der Pfarrkirche (§71) ^^^ ^^^ feierliche

Erklärung der Einwilligung vor dem Seelsorger geschehen (§ 75).

Der Seelsorger aber handelt hiebei als ein vom Staat mit einer staat-

liciien Handlung beauftragter Mann. Er ist zur Vornahme ver-

pflichtet und kann für Versäumnis gestraft werden (§ 74). Wenn

die Verlobten sich durch seine Weigerung gekränkt fühlen, können

sie sidi bei der Landesstelle oder dem Kreisamte beschweren (§ 79).

Die Dispens von Ehehindernissen wird von der Landesstelle erteilt

(§ 83). Die Verhandlung über die Ungültigkeit der Ehe steht dem

Landredit zu (§ 97). Ebenso hat das ordentlidie Gericht über die Schei-

dung (§ 103) oder Trennung zu entscheiden, weldi letztere allerdings

bei Katholiken ausgesdilossen ist (§§ iii, 112, 134)- — Auch sonst

steht die Kirdie unter allgemeinen Gesetzen. Die Kirchen gehören

zu den Gemeinden und zu anderen erlaubten Körpern (§ 1472).

Gleich der Kirdie sind die sonstigen Reditsgewalten alter Zeit

aufgehoben. Mit den Ständen besdiäftigt sich das ABGB. überhaupt

nicht. Die Gemeinden sind ihm reditlidi nidits anderes als erlaubte

Gesellschaften (§ 26), wenn sie audi unter besonderer Vorsorge der

öffendichen Verwaltung stehen (§ 27). Sie selbst gehören nicht zur

öffentlichen Verwaltung; sie sind Privatvereinigungen und ihr Ver-

mögen ist Privatgut. „Die Sachen in dem Staatsgebiet — sagt

§ 286 — sind ein Staats- oder Privatgut. Das letztere gehört ein-

zelnen oder moralischen Personen, kleineren Gesellsdiaften oder

ganzen Gemeinden" (§ 286).

II. Der Landesfürst des josefinisdien Staates hat damit aller-

dings sdiwere Pfliditen übernommen, und erkennt dies an. „Jeder

Untertan" — so beginnt das josefinisdie Gesetz — „erwartet von

dem Landesfürsten Sdiutz und Sidierheit. Es ist also die Pflicht des

Landesfürsten, die Redite der Untertaneen deutlidi zu bestimmen

und ihre Handlungen so zu leiten, wie es der allgemeine und be-

sondere Wohlstand erfordert". Im ABGB. ist der genannte Satz

wohl nidit enthalten; das Gesetz geht aber von der gleidien Sdiutz-
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pflidit des Staates aus. Es gedenkt ihrer audi in Fällen, wo es uns

befremdet. Wie ist z. B. über § 2 des Gesetzes gespöttelt worden!

Der Paragraph verfügt nidits anderes, als daß das kundgemadite

Gesetz audi gegen den gilt, dem es nidit bekannt geworden ist.

Aber - verletzt der Staat damit nidit seine Sdiutzpflidit gegen den

Unkundigen? § 2 wehrt diesen Vorwurf ab: Der Unkundige kann

sidi nidit beklagen; es ist seine Sdiuld, daß er das Gesetz nicht kennt.

Ebenso ist Handlungsfähigkeit für das ABGB. gleidi Sdiu z-

bedürftigkeit. ,,Personenrechte aus der Eigensdiaft des Alters oder

mangelnden Verstandsgebraudies" sagt die Übersdirift zu §21,

und der Paragraph selbst erklärt: „Diejenigen we die wegen

Mangels an Jahren, Gebredien des Geistes oder anderer Verhahmsse

wegen, ihre Angelegenheiten selbst gehörig zu besorgen unfähig sind,

stehen unter dem besonderen Schutz der Gesetze.

Das Geridit des ABGB. spridit deshalb nidit bloß Redit zwisdien

streitenden Parteien, sondern ist zugleidi seinem Wesen nach Sdiutz-

und Aufsiditsbehörde. Insbesondere umfaßt das adelige Riditeramt

die Obervormundsdiaft, die Überwadiung der Legitimation und

Adoptionen, die Sorge für die ordnungsmäßige ^^eb--"^ b^^^^^^^

kommissen und Verlassensdiaften. Das System des E-^^^^^^^J^
unter riditerlidier Obervormundsdiaft wird heute ^WJfen. Man

versudit es, durdi Generalvormundsdiaft autonomer Behörden (Leip-

I ger System) oder freiwilliger, der amtlidien Kontrolle unterstehen-

der Korporationen (Frankfurter System) zu ersetzen. Man versudit

audi, den Familienrat, der sidi in mandien Ländern, namentlidi denen

des französisdien Rechtes, aus älterer Zeit erhalten hat, wieder ein-

zuführen. Die Vor- und Naditeile dieser Einriditungen insbesondere

der überwadiung durdi administrative statt der richterlidien Be^

hörden, zu bespredien, gehört nidit hieher. Die
f^^^^^^"^^^^^

der gute Wille der österreidiisdien Vormundsdiaftsriditer sind in

der Bevölkerung allseitig anerkannt, und das System war jedenfalls

"sdner Zeit, L weldier nidit bloß arme Kinder verwahrb. son-

dern audi vermögende durdi ihre Verwandten als Vormunder aus

gebeutet wurden, eine Reditswohltat ersten Ranges.

dL sonstige überwadiungstätigkeit des Geridites hat geringeren

sozialpolitisdien Gehalt. Adoptionen und Legi™onen^^^^^^

wegen der widitigen Folgen, die sidi an sie knüpfen, ^ nau^^^u^

Bei der Verlassensdiaftsabhandlung überwiegt die Sorge für die zu
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zahlenden Staatsgebühren; doch befördert das Eingreifen des Ge-

ridites audi die Aufteilung der Erbschaft unter Gläubiger und Erben,

tut kleine Streitigkeiten ab und schafft Ordnung im Grundbudi. Bei

Fideikommissen wirkt als eine Art obervormundschaftlicher Tätig-

keit die Sorge für die nadigeborenen Anwärter. Es wurde sdion

erwähnt, daß die Fürsorge der Gerichte in außergewöhnlichen Fällen

durch die des Landesfürsten ergänzt wird . .

.

IV. Die Menschenrechte im ABGB.

12. So viel — riditiger so wenig — über die Rechtsorganisation

im ABGB., soweit sie das Gesetz zugleich sozial kennzeidinet. Den

eigentlidien sozialen Charakter gibt ihm die in die bisherige stän-

dische Ordnung eingreifende, sie zersetzende bürgerliche Gesell-

schaftsordnung und deren Kodex: das Naturrecht. Es erklärt gegen-

über der ständischen Ordnung die Menschen als von Natur frei und

einander gleidi; es gestattet ihre freie Betätigung in der bürgerlichen

Gesellschaft nur so weit zu besdiränken, als es der gesellschaftliche

Friede und Wohlstand verlangt. Das Josefinische Gesetzbuch er-

klärt: „Unter dem Schutze und nadi der Leitung der Landesgesetze

genießen alle Untertanen die vollkommene Freiheit." Martini gibt

im zweiten Hauptstück des ersten Teiles geradezu einen kurzen

Abriß des naturreditlichen Glaubensbekenntnisses. Er spridit von

den angeborenen, von dem Menschen untrennbaren Naturrechten,

die in der bürgerlidien Gesellsdiaft nicht aufhören, und erklärt als

solche: „das Redit, sein Leben zu erhalten und die dazu erforder-

lichen Mittel oder Sachen sich eigen zu machen, seine Geistes- und

Leibeskräfte auszubilden und zu veredeln, sidi und seine Sadien zu

verteidigen, einen unbescholtenen Leumund zu behaupten und über-

haupt mit dem, was ihm angehört, nach freier Willkür schalten

und walten zu können." Ferner: „Verträge zu sdiließen und andurdi

Sachen, d. h. alles, was zu irgendeinem Gebrauch dienlich ist, zu

erwerben oder einem anderen etwas zu übertragen." „In Ansehung

dieser eben durdigeführten Naturrechte hört die ursprüngliche

Gleichheit der Mensdien auch im Kreise des gesellschaftlichen Bürger-

lebens nicht auf" (Martini I, 2, §§ 1-4). Nahezu gleich lautet

der Urentwurf (I, 2, §§ 28-31). Das ABGB. unterscheidet sidi

von ihnen durdi gedrängtere Fassung, stimmt aber im Gedankengang

überein. Es enthält in seinen W 16-39 eine kurze Erklärung der

218

Menschenrechte. Es ist darin großzügiger als das Staatsgrundgesetz

vom 21. Dezember 1867, das nur von den allgemeinen Rediten d^

Staatsbürger" spricht, die Fremden ausschließt und ihnen dadurch

das Redit nimmt, gegen Übersdireitungen der administrativen Be-

hörden die Hilfe des Reichsgericiites anzurufen. Das ABGB. um-

faßt auch die Fremden.

Als allgemeine Menschenrechte werden erklärt:

I Jeder Mensch hat angeborene, schon durch die Vernunft em-

leuchtende Rechte und ist daher als eine Person zu betraditem

Sklaverei oder Leibeigenschaft und die Ausübung einer darauf sich

beziehenden Maciit wird in diesen Ländern nicht gestattet" (§ 16).

II Was den angeborenen, natürlichen Rechten angemessen ist,

dieses wird so lange als bestehend angenommen, als die gesetz-

mäßige Beschränkung dieser Rechte nicht bewiesen wird (§ 17).

IIL „Jedermann ist unter den von den Gesetzen vorgesdiriebenen

Bedingungen fähig. Rechte zu erwerben. Diejenigen, we die wegen

Mangels an Jahren, Gebrechen des Geistes oder anderer Verhaltmsse

wegen ihre Angelegenheiten selbst gehörig zu besorgen unfähig sind,

stehen unter dem besonderen Schutz der Gesetze" (§§ 18, 21).

IV Jedem, der sich in seinem Rechte gekränkt zu sein erachtet,

steht es frei, seine Beschwerde vor der durch die Gesetze bestimmten

Behörde anzubringen" (§19)-
,

•
. „

V „Den vollen Genuß der bürgerlidien Redite erwirbt man

durch die Staatsbürgerschaft. Den Fremden kommen überhaupt

gleidie bürgerliche Rechte und Verbindlidikeiten mit den Einge-

borenen zu, wenn nicht zu dem Genüsse dieser Rechte ausdrud^lich

die Eigensdiaft eines Staatsbürgers erfordert wird .("^jl..f^^'^j^''

dem sie angehören, die hierländisdien Staatsbürger m Rud^sicht des

Redites, wovon die Frage ist, ebenfalls wie die seinigen behandelt)

^^^Vl' ^Die Verschiedenheit der Religion hat auf die Privatredite

keinen Einfluß, außer insoferne dieses bei einigen Gegenstanden

durdi die Gesetze insbesondere angeordnet wird (§ 39);

Von diesen allgemeinen Mensdienrechten sind a lerdings nur die

in den §§ 16 und 19 bestimmten absolut, die anderen smd blol e

„Regel" Aber die Art, wie das ABGB. die Regel faßt, seine Forde-

rung entgegenstehender Gesetze, um Ausnahmen zu begründen

"hließt jedenfalls das Ermessen des Richters und die Berufung auf
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Gewohnheiten aus; nach der Sinneslage seiner Verfasser bedeutet

die aufgestellte Regel auch den Entsdiluß, Ausnahmen nur zuzu-

lassen, wenn wichtige Ursachen vorlägen.

13. Die Erklärung der Menschenrechte im ABGB. bietet ein

merkwürdiges Beispiel von dem sozialen Gehalt allgemeinery schein-

bar rein spekulativer Bestimmungen, die in einem Gesetz enthalten

sind. Noch Horten sprach in I, 2, § i, von der „in unseren Erb-

landen verschiedentlich eingeführten Untertänigkeit", „nachdem die

Untertanen ihren Herrschaften in Ansehung ihrer Personen und

Gründe verbunden sind". Dann erging das Patent vom i. No-

vember 1781, mit dem Josef II. die Leibeigenschaft aufhob, und

verfügte, daß „außer den auf den untertänigen Gründen haftenden

Robotten, Natural- und Geldprästationen den Untertanen ein

Mehreres nicht auferlegt werden dürfe".

Der Satz Hortens entfiel deshalb schon im Josefinischen Gesetz-

buch und bei der Beratung über die §§ 28—33 UE. erklärt Sonnen-

fels (Ofner, Prot. I, S. 38): „Er habe zum Teile in Hinsicht der

Notwendigkeit, zum Teile aber auch, um der österreichisdien Gesetz-

gebung einen Vorzug vor der so gerühmten preußischen zu ver-

sdiaffen, bei der Rew. H. K. den Antrag gemadit, in das Gesetz-

budi die Vorschrift aufzunehmen: daß bei den österreichischen

Staaten keine Leibeigenschafl bestehe und ebenso auch niemand

grundfest oder an die Scholle als ein Zugehörstück des Grundes ge-

bunden sei; und er habe dafür gehalten, daß gegen eine solche Vor-

sdirifl um so weniger ein Anstand obwalten dürfte, da hiedurch

zwar ausdrückhch, aber doch nur dasjenige ausgesagt werden würde,

was ohnehin schon gegenwärtig gesetzlich bestehet."

Er und Haan setzen sich auch lebhaft für „die allgemeinsten

Bestimmungen über die Rechte und Pflichten der Bürger im Staate",

den sogenannten Status naturalis ein, und so entsteht § 16 ABGB.

Der Paragraph ist also nicht etwa eine theoretische Redensart, er

bekundet eine soziale Befreiungstat.

Ähnlidies gilt von allen Vorsdiriften der §§ 16—39 ABGB. Sie

sind zugleich sämtlich wirksame Gegenwartsgesetze, keine bloßen

Maximen, keine Verheißungs- oder Zukunftsgesetze, wie es mandie

im Staatsgrundgesetz vom 21. Dezember 1867 sind. § 17 hebt un-

mittelbar alle, nidit gesetzmäßigen Beschränkungen der natürlichen

Gleichheit auf und damit die Grundlage der ständisdien Ordnung,
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welche prinzipiell nur Angehörige bestimmter Stände sowie deren

Rechte und Verbindlichkeiten kannte (Eidihorn, § 47 ^O-

Ebenso erhellt die Bedeutung des § 18, wenn man Horten ver-

gleidit: „Allein in diesen letzteren Ländern mag ihnen weder das

Eigentum, nodi der rechtlidie Besitz mittels Einverleibung des an

sich gebraditen Gutes in die Landtafel zu Teile werden, insolange

sie nidit die Landmannschafi, oder wo es üblich ist, von uns eine

besondere Besitzfreiheit erworben haben" (I, 2, § 4). »Was wir von

landsdiaflHdien Gütern und Rediten vorgeschrieben haben, ist im

gleidien Maß auch von bürgerlichen Gründen und den ihnen an-

klebenden Rediten zu verstehen; es wäre denn daß die Landes-

verfassung ein anderes vermag" (I, 2, § 9). Josef H. hob dann die

meisten ständisdien Redite, namendidi die Agnatenredite und die

zahlreidien Einstandsredite von Angehörigen, Nadibarn, Land-

männern, Miteigentümern u. a. auf, und Martini erwähnt die Be-

sdiränkung nidit mehr. Man mag aber bei Harrasowsky (zu Martini

I 2, § 29, Anm. 18) nadilesen, weldien Widerstand die Neuerung,

namentlidi die Aufhebung der Einstandsredite hervorrief, die end-

lidiin § 1141 ABGB. ausklang. Audi § 18 enthält also keinen Lehr-

satz, sondern bezeugt vielmehr eine soziale Wandlung.

Ebenso ist § 19 kein bloßer Lehrsatz, erhält vielmehr seine Er-

läuterung durdi § 20 (Reditsgesdiäfle und Privateigentum des Staats-

oberhauptes) sowie durdi die josefinisdie Regelung der Streitigkeiten

zwisdien den Grundobrigkeiten und ihren Untertanen. Er unterwirfl

alle ohne Untersdiied des Standes „der durdi die Gesetze bestimmten

Behörde". Das gleidie gilt von den §§ 28, 33 und 39-

14. Die Ausnahmen, die das ABGB. selbst von den naturlidien

Rediten der Menschen anführt, betreffen:

a) das Untertänigkeitsverhältnis. Es wird im § 1146 anerkannt

und für seine besonderen Verhältnisse auf die Verfassung jeder

Provinz und die politischen Vorsdiriflen verwiesen. Das Erbpadit-

und Erbzinsredit selbst wird im Gesetz, wie sdion erwähnt als

reines Privatredit, durdi Vertrag jederzeit erriditbar (§ ^^^^)^^-

handelt. Nur einzelne Verweisungen auf Provinzialgesetz, Landes-

verfassung oder politische Verordnung
(§V'^,'V''^^r!^^^^'rf!!

einzelne Verfügungen von ausgesprodien öffentlidi-redididiem Cha-

rakter (§§ 1140, 1142, 1145, 1149) beweisen ihren organisdien Zu-

sammenhang mit der Untertänigkeit. Das besondere Erbredit für
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Bauerngüter (§ 761) hängt teils mit ihr, teils mit wirtschaftlichen Er-
wägungen zusammen, die sich in neuerer Zeit wieder geltend machen.

b) Von der Fähigkeit, Rechte zu erwerben, sind in § 539 für
geistliche Gemeinden und ihre Mitglieder, in § 544 für unbefugte
Auswanderer und Deserteure, in § US für Verbrecher Ausnahmen
angedeutet, aber auf andere Vorsdiriften verwiesen.

c) Die Verschiedenheit der Religion kommt im Gesetze selbst

in einzelnen Ausnahmen zugunsten der katholischen Religion zum
Ausdrudt. Zu ihnen gehört nicht die Behandlung des Eheredbtes für
Katholiken mit Rücksicht auf die Vorschriften des kanonischen Rech-
tes. Denn das ABGB. ist in seinem Eherecht tolerant, aber kon-
fessionell. Es richtet sich ebenso „nach den Religionsbegriften" (Worte
des § 115) der nichtkatholischen Christen und der Juden. Audi
die Bestimmung des § 71, der das Aufgebot der Ehen zwisdien
Nichtkatholiken auch in der katholischen Kirdie vorschreibt, hat
mehr den Zweck, die Ehe kundbar zu machen (Zeiller, Nr. 2 zu

§ 71). Aber zweifellos ist eine Bevorzugung in § jy enthalten:

wenn eine katholische und eine nichtkatholische Person sich ver-

ehelichen, muß die Einwilligung vor dem katholischen Pfarrer er-

klärt werden, während der nichtkatholische Seelsorger hiebei nur
erscheinen kann.

Ebenso in §111, Abs. 2, der das Band der Ehe für unauflöslich

erklärt, wenn nur ein Teil, und nur zur Zeit der geschlossenen Ehe,
der katholischen Religion zugetan war, selbst wenn beide Teile, da
sie die Ehe trennen wollen, Nichtkatholiken sind. Bei der Beratung
wird offen erklärt, daß die Vorschrift zugunsten der katholischen

Religion getroffen werde: „eine soldie Duldung könne wohl gar zum
Abfalle von der Religion bestimmen" (Ofner, Prot. I, S. 124, zu

§ 102).

Eine Bevorzugung des Christentums liegt in § 593, der dem
Niditchristen die Fähigkeit abspricht, den letzten Willen eines

Christen zu bezeugen, und in § 768, i, der als Enterbungsgrund
erklärt, wenn das Kind vom Christentume abfällt. Eine ausnahms-
weise Härte wäre auch in § 129 gelegen, wenn er bedeuten sollte,

daß Ungesetzlichkeiten, die eine Ehe zwischen Christen in ihrer

Gültigkeit nicht beirren (§ 74), die Judenehe ungültig machen. Doch
haben die Verfasser des ABGB. eine solche Untersdieidung nidit

beabsichtigt, sonst hätte Zeiller in seinem Kommentar nicht die
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einfädle Erläuterung geben können: „Daraus kann man sich die hier

nadifolgenden Abweidiungen leidit selbst erklären."

Mit diesen im Gesetze selbst enthaltenen Ausnahmen ist aller-

dings die Zahl derselben bei weitem nidit abgesdilossen. Landes-

verfassungen und politisdie Verordnungen sdiränken vielmehr die

Reditsgleidiheit vielfadi in sdiroffem Maße ein. Erst das Staats-

grundgesetz vom 21. Dezember 1867 und seine Ausführungsgesetze

verwirkliditen mandien Grundsatz des ABGB., während mandier

andere nodi immer seiner Verwirklidiung harrt. Aber die Erklärung

der Mensdienredite im ABGB. war dodi sdion von widitigen Folge-

sätzen begleitet und ehrt die Verfasser des Gesetzbuches in der

letzten Periode um so mehr, als sie den Auftrag erhalten hatten, das

josefinisdie Gesetz zu revidieren, und sidi rüdhaldos zu semen

Grundsätzen bekannten.
atj^-r

15. Von den genannten Ausnahmen abgesehen, leitet das ABGB.

Besdiränkungen der Rechts- und Handlungsfähigkeit, wie erwähnt,

nur aus einem besonderen Sdiutzbedürfnis ab. Sie ist ihm eme der

betreffenden Person erteilte Reditswohltat (§ 21). Zu den Sdiutz-

bedürftigen gehören Gemeinden (§ 21), aber nidit andere juristisdie,

oder wie das ABGB. sie nennt, moralisdie Personen. Diese smd

für das Gesetz nichts anderes als „Gesellsdiaften" und haben, wenn

sie nidit unerlaubt sind, „in der Regel gleidie Rechte mit den

einzelnen Personen" (§ 26). Eine besondere Anerkennung ihrer Per-

sönlichkeit wird im Gesetz nidit gefordert. Unter den Sdiutzbedurt-

tigen fehlen die im gemeinen Recht als sdiutzbedürftig erklarten Be-

völkerungsgruppen: die mulieres miHtes agricultores vel alias simpli-

citate gaudentes. Sie sind von Gesetzes wegen als mündig erklart.

Insbesondere gilt dies für die Frauen. Nodi Martini hatte

von Reditswohltaten gesprodien, „die einer Gattung von Burgern als

dem weiblichen Geschlechte oder^den Minderjährigen durdi das Ge-

setz überhaupt zugestanden sind" (I, 2, § 24).
1 ,. -n

Aber sdion bei der Beratung seines Entwurfes wurden die Be-

sdiränkungen für die Bürgsdiaftsfähigkeit der Frau aufgehoben (III,

15, § 15 und Anm.2) und im ABGB. hat das Gesdiledit nahezu

keine Bedeutung. Die Frau hat volle Handlungsfähigkeit und Ver-

fügungsgewalt über ihr Eigentum. Die Mundsdiaft des Ehemannes

ist entfallen. Im Ehegüterredit besteht das reine Dotalsystem. Nur

wenige Reste des alten Minderredites sind geblieben. Zu ihnen ge-
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hört die regelmäßige Nichtberufung der Frau zur Vormundsdiaft

und Kuratel (§§ 192, 281); die obligatorische Beigabe eines Mit-

vormundes, wenn die Mutter oder Großmutter die Vormundschaft

übernimmt (§ 211); die Unfähigkeit der Frauen, Zeugen bei mdit

begünstigten letzten Anordnungen zu sein (§ 591)- Audi die be-

sonderen Rechte des Ehemannes (§91) "«d des Vaters (§§ 142.

i47_i5}) sowie die Vermutung, daß der Erwerb vom Manne her-

rühre (§ 1237), können hieher gezählt werden. Aber das Gesetz

verfügt auch, daß nur der Mann verpflichtet ist, der Gattin den an-

ständigen Unterhalt zu versdiaffen, nidit die Frau dem Manne,

auch wenn sie der reidie Teil ist. Das weist darauf hin, daß dias

Gesetz bei seinen wirtsdiaftlidien Bestimmungen nicht sowohl die

Frau zurücksetzen wollte, als vielmehr von der Auffassung und den

Zuständen seiner Zeit ausging, in welcher die Frau tatsächlich vom

Erwerb ausgesdilossen und ihre Fähigkeit, sich im wirtschafthchen

Leben auszukennen, behindert war. Für den Anteil der guten

Haushaltung an dem Reinerwerb der Familie hatte das Gesetz

allerdings keinen Sinn. Immerhin war das ABGB. in der Behandlung

der Frau seiner Zeit voraus und die Praxis des § 192 ist eng-

herziger als das Gesetz.

V. Aus dem Familienrecht des ABGB.

16. Bei einer anderen Gruppe der sozial Zurüdcgesetzten hat das

ABGB. gegenüber dem josefinisdien Gesetz einen Sdiritt nadi rüA-

wärts getan. Es sind die Unehelichen. Wir treten hier in das

Familienredit des ABGB. ein, zu dem wohl sdion das Redit der

Frau als Gattin und Mutter gehörte. Der Unehelidie war im Mittel-

alter ehrlos, ausgeschlossen nidit bloß von allen öffentlidien Ämtern,

sondern von jedem ehrenhaften Gewerbe, von Innung und Zunft.

Aber audi privatreditlidi war seine Reditsfähigkeit besdiränkt. In

Tirol z B. hatten Unehelidie kein Redit, zu testieren (Harras. zu

Horten I, 4, Anm. 4)- Selbst den legitimierten Kindern blieb der

Makel (Harras., Cod. Ther. I, j, Anm. 4)- Die familienreditlidien

Ansprüdie des Unehelidien waren äußerst gering. Nodi der Codex

Theresianus hatte verfügt, daß die Verwandtsdiaft aus unehelidier

Erzeugung außer der Verbindlichkeit der natürlidien Eltern zum

Unterhalt soldier Kinder keine Wirkung hat (I, 4, Nr. 4), und daß

unehelidie Kinder von der reditlidien Erbfolge sowohl nadi ihrem
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natürlidien Vater als nadi der natürlidien Mutter gänzlidi aus-

gesdilossen sind (II, 20, Nr. 79)- Sogar für testamentansdie Ver-

fügungen zugunsten ihres unehelidien Kindes sind die Eltern aut

ein Sedistel, bzw. ein Zehntel der Verlassensdiaft besdiränkt (II.

12 Nr 24, II, 20, Nr. 79). Die Sdiuldigkeit des Unterhaltes triftt

nur die Eltern des unehelidien Kindes, nidit ihre Aufsteigende,

weldien durdi das Vorgehen ihres Kindes keine Last und Bürde

zugezogen werden kann (II, 20, Nr. 81).
, , .

Auf diesem Standpunkt (mit Ausnahme des Verhältnisses zur

Mutter) steht persönlidi nodi Horten (Harras. zu Horten, I, 4.

Anm 13). Josef IL hat audi auf diesem Gebiete Bahn gebrodien.

Die Worte, mit denen er die Bande der Unehelidien löst, sind im

ersten Satz des § 162 ABGB. aufbewahrt. Seine Entsdiließung vom

ij Juh 1783 hebt die öffentlidiredididien Besdiränkungen für sie

auf, sein Gesetzbudi (I, 4, §§ "-'7) gibt ihnen audi ein Stüdc

Familienredit. Der Vater, der sein unehelidies Kind unterhalt, hat

die väterliche Gewalt (§ 12). Das Kind hat das Unterhaltungsredit

audi gegen die Erben der Eltern (§ 14). Insbesondere sind aber un-

ehelidie Kinder zweier unverheirateter Personen und Kinder aus

ungültiger Ehe, deren Ehehindernis behoben werden kann den

ehelidien gleidigehalten, sowohl von der väterlidien als auch von

der mütterlidien Seite. Sie verUeren, audi wenn eines der Eltern

sidi mit einer dritten Person verehelidit, die Redite der Ehehdi-

keit nur dann, wenn die Geriditsstelle zwisdien den Eltern be-

treffs der Kinder ein gütlidies Abkommen getroffen hat; sonst

bleiben ihnen die Gereditsame vorbehalten (§§ 16—17).

Diese Bestimmungen Josefs IL finden aber bei der Ge.stl.dikeit

und bei den Ständen einen heftigen Widerstand und werden sofort

nadi dem Tode Josefs IL im Gesetz vom 22. Februar i79i. JB^;

115 aufgehoben. Die Entwürfe werden konservativer. Martini

wiederholt nodi: „Desto mehr aber muß der Staat ihre angeborenen

Redite sdiützen und verteidigen" (I, 4- § 24). Aber seine Ver-

fügungen sind bereits dieselben, die audi das ABGB trifft. Be-

stehen bleibt, daß „die unehelidie Geburt dem Kinde an seiner

bürgerlidien Aditung und an seinem Fortkommen keinen Abbrudi

tun kann" (§ 162). Aber das unehelidie Kind tritt n^t in die

Familie, weder in die des Vaters, nodi audi in die der Mutter

(§ i6j). Der Vater selbst steht ihm so wenig nahe, daß es stets

225
1} Ofner. SArifien



»

tl

1

einen Vormund erhält (§ i66), wenn auA das Ge.^« /^'\
J^^^

mit Rücksicht auf seine natürliche Stellung verpflichtet, dxe E

Ziehung des Kindes zu überwachen (SS
r68-:7o).Ve^-<lt.^

das Kind nur mit seiner Mutter (§§165 754, /»^^ Aber auch

auf ihren Adel und auf ihre anderen Standesvorzuge hat es kernen

rnsorud. und führt den GeschleAtsnamen der Mutter (S 165).

daXt Ln Namen zur Zeit des lecligen Standes So k^m

es daß das uneheliche Kind einer gesA.edenen oder getrennten

Frau selbst einen anderen Namen als seine Mutter hat

,7 An das Recht des unehelichen Kindes re.ht sich ie ReAts

Stellung der unehcUchen Frau und Mutter gegenüber dem Mann und

"""Sett im ABGB. völlig schutzlos gelassen Wenn nid>t das

Strafgesetz eintritt, hat nur die Verführte emen AnspruA. AuA sie

It a£fS das Ge;etz eine „Weibsperson" welchesJon sonst durd^

ein für feiner gehaltenes („Frauensperson") ersetzt '^t "- "nd auch

e kann nur dfe Kosten der Entbindung und des Wochenbettes ver-

ngen" 8). Anders hatten die Vorentwürfe des ABGB. geurteilt.

De ine ledige Weibsperson mit ihrem Willen schwängert -
;fg de iodex Theresianus (III, ., Nr. 90) -, ,.st ^AuWig -t-

weSer sie zu eheüAen oder ihr ein durd^ richterlichen Befund ab-

<.emess»nes Heiratsgut abzureidien." So auch Horten (III, 12,

ledige Weibsperson zu Falle bringt, habe .... oer^

Mutter, wenn sie dod^ in einem -besAoltenen Rufe seht, eine

ihrem Stande angemessene A-stattung zu vers h ffe^^^^^^^^^^

der Vater selbst sie auf eine anstandige Art ehe ichen woii

i .TnU I, S^7 Anm.7). Der Satz wurde aber gestrichen

konnte (Hl, 13» ^3/» '^'""- //
_ A/^rl-ancrpn einer

und auch die Verfasser des ABGB. stimmten dem Vjlangen e ner

starken Minorität, „der verführten und S^^J-^"^ ^/„^"^^^^
n.r,on eine Vergütung für die nadi ihrem Falle nun meistens ver

Lr Snu:: eine'r anderen Verbindung, eine Genugtuung für

den ihrer Ehre, ihrem guten Rufe angehängten Makel zu .e

tähren, in ihrer Mehrheit nicht zu^ "^as Madien - mein

der Präsident - „betrauert zwar ihr voreilige, ^emauen • •
,

allein sie will auA keine weitere Vergütung, als die Erreichung

Ine? als Beweggrund angestellten Zwed.es, die Ehe (Ofner,

ZI II S.^;!). Eine sdieinheilige Begründung, welche man bei dem

Sprecher sonst nicht findet. Die Abwehr schwerer wirtsdiaftlicher

Folgen einer Schwängerung für den Mann hing vielleicht (vgl. Zeiller,

Kommentar zu § 1328) mit der Stellung der Gesetzesverfasser zu

dem Ehegelöbnis zusammen. Das Ehegelöbnis hatte im kanonischen

Recht nahezu bindende Kraft. Josef IL hielt dies für eine Beeinträch-

tigung der Ehefreiheit, wozu er durch die Gewohnheiten der Stände

Grund hatte, und sprach dem Ehegelöbnisse jede RechtsverbindHch-

keit ab (I, 2, § i). Nach seinem Tode wurde die Frage wieder auf-

genommen und namentlidi über den Fall der Schwängerung viel ge-

sprodien (Harras. zu Horten I, 3, Anm.). Den Abschluß bilden die

§§ 46 und 1328 ABGB.
Das Ehcrecht des ABGB. ist in seiner Besonderheit schon gekenn-

zeichnet worden. Es ist eine eigenartige Mischung von Vertrags- und

religiös beeinflußtem Sonderrecht. Der Abschluß wird nach den all-

gemeinen Vertragsgrundsätzen behandelt, aber strenger. Namentlich

werden Irrtümer der Ehegatten über wesentliche Eigenschaften des

anderen als gleichgültig erklärt — gegen die Bedenken einer großen

Minorität, von welcher namentlich Sonnenfels eine verheimlichte,

Abscheu erweckende Krankheit und eine entehrende öffentliche

Strafe als Nichtigkeitsgründe erklären wollte (Ofner, Prot. I,

S. 75y 79y 91 ff.). Die gesdilossene Ehe wird durdi ein genaues und,

soweit es den ReligionsbegrifFen entspricht, der Aufrechterhaltung

der Ehe günstiges Verfahren behütet (§§ 99, loi, 112, 115). Bei

den vermögensrechtlichen Verträgen zwischen den Gatten (Ehe-

pakten) wird auf gewohnte Abreden Rücksicht genommen und

ihnen gemäß einige Regeln und Vermutungen aufgestellt; sie sind

aber sonst nach allgemeinen Grundsätzen geordnet (§§ 1246, 125 1).

Der Umfang der Familie ist im ABGB. noch in ständischer

Weise bestimmt. Die bürgerliche FamiHe, welche den Ehegatten ein-

sdiließt und die Sippe in der Seitenlinie regelmäßig nur bis zum

Geschwisterkind umfaßt (vgl. die Bedenklichkeitsgründe für Richter),

besteht bei ihm noch nicht. Doch ist das gesetzliche Erbfolgerecht

der Sippe auf sechs Linien eingeschränkt (§ 751). Der hinterlassenc

Ehegatte erhält wohl gegen das Testament kein Pflichtteil, aber

doch anständigen Unterhalt (§ 796) und erweitertes gesetzliches

Erbrecht (§§ 757—759)-

Das Haupt der Familie ist der Mann (§ 91). Aber seine

Mundschafl über die Frau ist auf vermutete Vollmacht einge-
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A, \rr (^ xixS) und auch seine Mundschaft über die Kinder ist

schrankt (§ 1238), una auui
, , a. /ss ,.9 .io luV Seine

„ ^^hr al? normale Vormundschaft (§§ 14»' '49. M^;-
wenig mehr als n°™*'=

^ gj ^^r Pflege und Er-

Vermögensverwaltung die Pflicht der
^1 Vormundes

Ziehung der Kinder, die Adoption, die B«^'="""8
", %,. g

oder pWrs, sind unter Obhut des Ger.dites gestd
( § .^V

.9x ,an^ Die Über- und Unterordnung in der Familie st aiso

;!• sitSdi geworden; reditUdi ist das ein.eh. Famihenmitghed

beinahe frei, unter dem Schutze des Geridites.

VI Aus dem Vermögensrecht des ABGB.

.8. Freiheit ist aber insbesondere das Sdiibolet ^^^^-^^^^^^
, u j Mxrn für die Reaeung der Besitz- und VerKenrs

und auA des ABGB. ^^J^^^]^ ^U.cm^nd soll in seiner Be-

verhältnisse für das

^ ^^^^^ ^-^ öffentlidie Ordnung und
tätiffune mehr beschrankt werden, ais eb uic

iv/r^ncrVien

Salt nötig macht. Alle sonstigen
^^^^^^^iJ^n^^:,

in der Freiheit, über sein Eigentum zu verfug n und V-
^^^

schließen, haben zu entfallen. Der Gn^nd atz --^^
j.^

ManAestertum mit Redit angegriffen. Es SJt
^em

Starken unbegrenzte Übermacht, die den and enJeiA
^^^^ ^^

sogenannt /reie« Vertrag --S-j'--
^^^^^^^^^B. war das Ein-

Anfang hervorgehoben --<i;
"f^^J^/vert ag sozialreformatorisdi

treten für freies Eigentum und freien Vertrag
j;

u. ^.r ^taatsbürser aufgenommen (Art. 5). i>'ie

rechte der ^taatsourgci au 5
R^,rölkprun2 m den

,S. Jahrhunderts fand die ^^^^;^^'^'':^.r^^
Banden ^^ U„-tan'gkeit

f;/-f^Xcken hatte Monopolrechte
Kirchturmpolitik. Jede Stadt jeder ^ar

Merkantilsystem

für Gewerbe und ^^^'^^"^ ^^'l^^^'^yZ^^n nadi großem

mit
--««'f^.^""'°"*f,fKräfte ;« deshalb eine wirtsdiaft-

Verkehr und freiem Spiel der Kraite war
^^„.„^^italter,

r d^i^rmU^Hei^:::;^^^^^^^^^^^^
uT:elisd.e Gründe das

SLrirm auf ei e ...^ ^^0^2^«^^:
•711 Herren von tausenden ArDeitern uuu
zu nerren V

Vprträeen die ungebundene Freiheit ver-
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recht und Vorurteil um Arbeit, Unternehmungskraft und Verkehr

geschlungen hatten. „ r •

Im ABGB. sind aus dieser doppelten Grundlage, dem Betreiungs-

gedanken und dem Merkantilsystem, zwei Grundsätze hervor-

gegangen:

a) der Grundsatz der wirtsdiaftlichen Freiheit,

b) der Grundsatz des geschützten Verkehrs . .

.

')

Neben dem Verkehrsschutz beginnt im ABGB. auch der

Schutz der Arbeit. Freilich nur rudimentär. Der redliche Besitzer

erhält pro cultura et cura die Früchte schon mit der Absonderung

oder Fälligkeit (§ 33°); ebenso der Fruchtnießer (S 519)- Bei der

Verarbeitung (§ 415) wird die Arbeit dem Stoff als Werttrager

gleichgestellt (vgl. Zeiller, Komm., Nr. 4: „Vereinigung der Materie

und Form"), bei dem Bau berücksichtigt (§ 418. Schlußsatz). Wer

aus Irrtum eine nicht sdiuldige Handlung geleistet hat, kann einen an-

gemessenen Lohn verlangen (§ 1431)- Das gleiche gilt für die Ver-

wendung einer „Sache" zum Nutzen des anderen (§
^°'^'-\°f.-

Die Sache kann körperlich oder unkörperlidi, sie kann audi Arbeit

sein. Zeiller nennt als Beispiele ärztlidie Hilfe und Fortsetzung eines

angefangenen Baues. Eine Anerkennung der bürgerlidien, d. h ent-

geltlichen Arbeit liegt darin, daß das Erfordernis der Unentgelt-

lidikeit bei Mandat und Deposit aufgelassen ist (vgl Cicero de oft.

I, 42: merces auctoramentum servitutis). Die Reditsgedanken, die

aus dem modernen Industrie- und Welthandelssysteni fließen^ sind

allerdings dem ABGB. noch fremd. Es lebt noch in der Epodie des

Kleingewerbes und Kleinhandels. Doch reidien Verlags- und Ver-

sicherungsvertrag, welche das ABGB. regelt, schon in die neue Zeit

'"

Die naturrechtliche Auffassung hat im Gesetze noch mancherlei

anderes, Positives und Negatives bewirkt. Der Vorzug der dem

entgeltlichen Erwerb vor dem unentgeltlichen gegeben wird (§373).

ist bürgerlich. Im Sdiadenersatzredit herrsdit (gegenüber Anfangen

des Kausalprinzips in den Vorentwürfen) das V^rschuldensprinzip,

es ist aber In § 1310 zugunsten einer neuen Idee, d- w.rtsAaftliAen

Ausgleidiung, durchbrochen. Der Untersdued zwischen meh und

minder mächtigem Gläubiger bei der Zession ist beseitigt. De Ver-

jährung werden mit Ausnahme der regalia majora auch Rechte aus

') Hier sind einige Abschnitte weggelassen. (A. d. H.)
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öffentlidien Verhältnissen, z. B. jährliche Abgaben (§ 1480), unter-

worfen u. a. m. Aber um den sozialen Charakter des Gesetzes fest-

zustellen, ist ein weiteres Detail nicht nötig. Die Eigenart eines Ge-

setzes ist nicht aus der Masse seiner Verfügungen zu entnehmen, die

Masse wird durch die Tradition und Theorie der Zeit bestimmt.

Es war selbstverständlich, daß das ABGB. sie dem Pandektenrcdit in

der Art, wie es zu seiner Zeit aufgefaßt wurde, entnahm. Immer

sind es nur einzelne große Züge, neue Gesichtspunkte und Prinzipien,

an denen man das Gesetz als Individuum messen kann. Audi von

diesen konnte ich für das ABGB. nur die wichtigsten herausgreifen.

Aber sie geben doch schon ein Bild, wie das Gesetz sich zu den

gesellsdiaftUdien Strömungen seiner Zeit verhielt. Es steht inmitten

der großzügigen theresianisch-josefinischen Epoche und der beginnen-

den Reaktion gegen sie und gegen das Naturrecht. Es neigt bereits

der Reaktion zu, behält aber doch im Wesen noch die josefinischen

Ideen bei. Es ist abgeschwächter y in seinen letzten Folgerungen

zurückgebildeter Josejinismus.

In dieser Zwischenstellung berührt sich das Gesetz mit den fast

gleichzeitig auftretenden Begründern der dem Naturrecht abge-

wandten historischen Rechtssdiule, die doch selbst in ihren Haupt-

werken Naturrechtler sind: Savigny in seiner Lehre von der Ent-

stehung des Rechtes, in seiner Lehre vom Besitz, die längst als un-

römisdi erkannt ist, und vom internationalen Recht; Pudita in seiner

Lehre vom Gewohnheitsrecht als Ausdruck der Volksüberzeugung.

Das ABGB. hat mit diesen Männern noch eine andere Ähnlich-

keit. Savigny und Puchta hatten den Blick des Juristen von ab-

strakten Begriffen auf das pulsierende Volksleben gewiesen, eine

Idee, welche, richtig erfaßt und weitergeführt, im besten Sinne

modern ist. Die reaktionäre Epoche, die ihnen folgte, hat aus ihren

Jüngern antikisierende Historiker gemacht. Das ABGB. hatte em

nodi schlimmeres Gcschidi. Nach ihm kam ein vöUiger Stillstand

des öffentlichen und mit ihm des juristischen Lebens in Österreich.

Während es selbst von großen reformatorischen Ideen getragen war

und für deren Ausbau auf den Verstand und die natürlichen Redits-

grundsätze der Richter zählte, wurde es durch eine geistlose Buch-

stabenauslegung ein halbes Jahrhundert lang zu einem unfruchtbaren

Paragraphenhaufen herabgedrückt. Erst das verjüngte Rechtsdenken

der neuen Zeit hat ihm seine Ehre wiedergebracht.
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JOSEF UNGER

Geboren am 21. Juli 1828 in Wien, f am 30. April 1913 ^ Wien

Ein reidier und starker Geist ist gesdiieden. Unger war em

Jurist ersten Ranges. Er war Politiker, Minister,
^^^f^^'^"^

Reidrsgerichtes, in allen diesen Stellungen angesehen und tüchtig.

Er war ein begabter Musiker, in der Literatur belesen und ein g
-

suditer Mann der Gesellsdiafl. Aber er war mehr als all das er

war eine Persönlidikeit. Seine feinste Gabe bestand dann, einem

Sanken den sdiärfsten Ausdrud. zu geben. Seine Worte waren

berühmt, sie gingen leicht und rasdi von seinen Lippen und trafen

stets, ih;e spitzen Stacheln drangen ins Fleisch. »Osterreich ist em

Räts'er, sagte er einmal, „wer löst es auf P
Seine Regierung^. -

„Früh krümmt sidi, wer ein Kriedier werden will. - „Er geht wie

Cincinnatus auf das Land", erzählte er von einem Minister, der weg-

eine, „aber vor den Pflug." , „

Sein Witz war ihm aber niemals Zwei; er sollte nur den Ge-

dankt slrf ausdrüd.en und sAuf ih. prächtige^^^^
keine trockene WissensAaft. es g.bt nur trocken Ge^ehrsamkeu^

_ „lA bin 1828 geboren", erzählt er biographisdi, „das Licht der

Welt habe idi 1 848 erblidtt."

Das Jahr 1848 gab ihm die Weihe für sem ganzes Leben. Er

war kdn^Stürme: und Dränger, dazu war seine geistige Konstitution

zu fein geartet. Als seine ersten Arbeiten ersduenen - er war

wen g über .0 Jahre alt -, vermutete man hinter ihnen einen e-

Sn Mann. Aber die Wärme des Jahres X848 war in üim und ih

dankte er es wohl, daß sid, sein von Anfang an so ge e tes Denken

bis ins hödiste Alter jung, frisch und ^^f^^S''*,"^'^'^;
^
^ ,

,,,

Seine Lorbeeren pflüdte Unger auf dem Gebiete des Redites^

Hier ist er unsterblich, ein repräsentativer Mann. Man ist bei dem

Auftreten eines großen Menschen immer wieder g;""? •

JjJ^f.
n»di7u<.ehen wie sidi Zeit und Person, Masse und Individuum zu

itÄhrüen. Unnütze Frage! Gewiß, ^^^ große Mens* mu^^^

in seiner Zeit ein Echo finden, sonst geht er verloren, und erst
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spätere Zeiten mögen sein Gedenken ausgraben. Ebenso sicher

wecken sozial erregte Zeiten die Geisteskräfte. Es ist, als wenn in

Frühlingswochen die Luft sonnendurchglüht ist; alles blüht und

treibt in seiner Art, aber alles heißer, voller, kräftiger. In allem

treibt Sonne und Sonnenglut. Audi beim Menschen ist es so. Die

Renaissance weckte große Männer in Philosophie und Kunst, m

Religion und Recht, in Astronomie und Physik. Die Revolutions-

zeit gebar neben Voltaire und Rousseau, neben großen Fürsten

und Gesetzgebern audi Kant, audi Meister in Mathematik und

Musik, auch erste Dichter und Juristen. Aber ist der Geruch der

Rose weniger fein, weil neben ihr audi andere Blumen duften? Und

ist dieser Duft eine Erklärung für den ihrigen oder gar ein Grund,

über ihn abzusprechen? Unger war das Wahrzeichen der österreidii-

sdien Privat-Reditswissenschaft ein halbes Jahrhundert lang. Öster-

reich, das hieß in der Jurisprudenz Unger. Wie kam das? Was tat

die Zeit, was tat der Mann dazu?

Nadi dem Sturz der Französisdien Revolution und ihres großen

gewaltigen Sohnes trat in ganz Europa und besonders in österreidi

eine sdiwere Reaktion ein: alles freiere Denken war geäditet. Das

Bürgerliche Gesetzbuch hatte noch ein Stüdi josefinisdien Geistes ge-

rettet, aber seine Lehre verdorrte und wurde leeres Budistabenwesen,

Wortdeutelei. Auch die deutsdie Jurisprudenz war zurüdgewidien,

erklärte das Naturrecht für ein phantastisches Spiel, führte das Redit

auf Tradition zurüd und vertiefte sidi ins Studium alter vergilbter

Papiere. Bis in unsere Zeit reidit dieser Antiquarismus, neben

welchem die Richter Buchstabendienst trieben. Aber die Männer,

welche die historische Schule geschaffen hatten, waren in der Sdiule

Kants großgezogen worden, und ihre Lehre vom nationalen Redit

enthielt Zukunftskeime in sidi, die nur belebt werden mußten. Das

wirtsdiaftliche Leben erblühte und sdiuf sidi über die gelehrten

Herren hinweg sein modernes Redit. In der Mitte des 19. Jahr-

hunderts ersteht audi politisch allenthalben ein freiheitlidies Denken,

audi in österreidi entsteht schon 1842 der Juridisdi-Politisdie Lese-

verein. Die neue Zeit kam ins Redit, das Historisdie nahm die

Gegenwart auf, eine junghistorisdie Sdiule bildete sidi, und in

österreidi war Unger der erste, der sie aufgriff, der sie vom An-

fang an bis zuletzt gegen die alte und sidi immer wieder erhebende

Sdiule der Gesetzesdeutelei siegreidi führte. Jhering und Glaser
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waren die Gefährten, Randa und Exner die begabtesten Junger. Der

Sieg der Ungersdien Sdiule war nidit bloß ein Sieg über ideenarme

Budistabenauslegung, sie war audi der Sieg modernen Geistes über

die reaktionäre Riditung in der österreidiischen Jurisprudenz, der

Sieg freier wissensdiaftlicher Forschung über den Gehorsamssinn

^''T;^:^ habe idi das Lidit der Welt erblid^t." Dieses

feine Wort Ungers ist zugleidi eine sdiarfsiditige Erkenntnis seiner

Kraft und seines Ruhmes. Unger war der Repräsentant der neuen

Zeit im österreidiisdien Redit und bUeb es weiterhin Er hatte die

Lehre des Jahres 1848 in sidi aufgenommen, die Lehre der Relativität

aller Erkenntnis und allen Redites. Deshalb war es ihm nidit sdiwer

die Einseitigkeit romanistisdier Auffassung zuzugestehen, manche

seiner Ansichten völlig zu revidieren, dem Bürgerlidien Gesetzb^ he

die ihm früher versagte Ehre zu geben, die sozialen Ideen der Neu

zeit mit warmer Empfänglichkeit aufzunehmen und ^- - -^^
juristisdien Erziehung nidit bestandene Sozia isierung des Rechtes,

den Sdiutz des Sdiwadien gegen den Starken, als notwendige Reform-

idee anzuerkennen.
1 j • rSd-^t-

Eine Großtat, die ihm den Dank aller ReAtssuchendenm Öster-

reich sichert war die Errichtung des Verwaltungsgerichtshofes. Es

Sä zu streiten, welcher Anteil ihm, weld^er Ante.l Lernayer

dabei zukommt. Seine letzte Tat, der Antrag, den Staat für das

VersAulden seiner Beamten haftbar zu erklären, entsprad, der glacto.

Idee des Reditsstaates. Es ist ein eigenes, fast tragisdves Gesdnck,

daß der Mann, der sich zuerst von allen Themen die Entwicklung

des Eheredites gewählt hatte, für die Erneuerung ^es Burg.hd^ n

Gesetzbuches die Mosaikarbeit vorschlagen zu müssen gl-"bte we.

namentlich die Reform des Eherechtes mdit erreichbar a. Er ha

damit nur eine Tatsache festzustellen geglaubt; er ah im Her n

hause, im Reichsgerichte und in der politischen Gesellsdiaft um sich,

und sein Blick wurde dunkel.
\ u.„ Vr

Unger hinterläßt auch als Politiker ein remes
^^^^'^'f^-f'

war der Sprechminister des zweiten Bürgerministenums und vertrat

Te Regierung in allen großen politischen Fragen vor dem Parlament.

Manche seine'r damaligen Reden haben 'Jm
Gegnerschaft zugez^er.

Ich erinnere an seine Vertretung des Wahlrechtes der geistlichen

NutzTilr in Oberösterreich, wobei er in Gegensatz zum Reichs-
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geridite trat, und an seine Verteidigung der Kronredite für den

Berliner Vertrag. Aber niemand zweifelte, daß er damit keine

Utilitäts-Politik trieb, daß er das, was er sagte, glaubte.

Unger war ein vortrefflidier Redner. Ohne eigentlidies Pathos,

spradi er warm und gab seiner feingeschliffenen, logisdi gefesteten,

durdi eingestreute geistreidie Hiebe und Spitzen gewürzten Rede

einen leisen Herzenston. Diese Wärme hatte er auch als Gesell-

schafter. Sie und seine Reinheit versdiafften ihm als Menschen zahl-

reiche Freunde und bewahrten ihn vor scharfer persönlicher Feind-

schaft, obwohl er auch für die Klerikalen eine repräsentative Gestalt

war: der Mann, der erklärte, zwischen Schwarz und Rot dürfe man

sich nicht besinnen, Rot zu wählen, der Mann, den der jetzige

Bürgermeister von Wien deshalb mit einem unflätigen Wort be-

zeichnete und dem die Gemeinde Wien keinen Nachruf hielt. Er

war der letzte politisdie Mann, der das Jahr 1848 bewußt mit-

erlebt und seine großen Ideen bewahrt hat. Für die österreichischen

Juristen war er ein Held und Führer, wohl der letzte, den sie un-

geteilt anerkannten.

HI. ZUR REFORM DES STRAFRECHTES

UND DES STRAFVOLLZUGES

t i
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KNABEN ALS VERBRECHER
1894

Die jungen Leute, die in. Omladina-Prozeß angeklagt und ve.

„«eilt Lden. stehen .it ^^^Z.t^rZI in'^ag^in

zu drei Jahren schweren Kerkers verurteilt,
-'^^^if^J^J^^'l^

Geheimbund Nedele beteiligt hatte; und m Tr. t wu^de^ n

u • u.\UV^hr\^er Schüler Ercolessi, von seinem Katecneicu

r„Tt:'tu£rr Itn Majestätsbeleidigung angezeigt, an-

!!kla.t und zu zwei Monaten schweren Kerkers verurteilt,

'weil ein kllgliches und widriges Schauspiel! Sedizehn funf-

Weldi ein klagi c

Vorschriften des österre.chisciien

SetzeTi"Th 1^^^^^^^^ sind von einem witzigen Kop^

daHn besLeben worden: in österreici. sei -^^^^^J:^^
.i, aber seinen Glauben^^^^!^::^^irL...

rrXrÄ'an^i r mnf Gu^en auszuleihen. Die Vc.

71^ müßte daHn ergänzt werden, daß^^:^-^Z

aer Zwec. der

-^f^-.t*"! dTr^ E^at^g u^d Nach-

kur Erkenntnis -- Tragwei« em
^^^^^^ ^^^^^^ ^^^^ .^

denken S"^'f'^\U""l
Jf. Satke Die Vorschriften des Gesetzes

^"^erti:;st:^Va:/;eH.^^^
wüchsiger Knabe. Das Alter von

^\.^Z^^^';ZZcn; die

für die Vollreife annimmt ist vielleidit zu ho* g

meisten modernen Gesetzgebungen entscheiden sich für
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zwanzigste Jahr. Als natürliche Stufen der Altersreife wären dann
im allgemeinen vierzehn und einundzwanzig Jahre zu nehmen. Mit
vierzehn Jahren mag man im Zivilredit gestatten, was zur unmittel-

baren Anschauung und Empfindung spricht, oder was nicht allzutief

in die Existenz eingreift (Bagatellsadien). Wichtige Entscheidungen

dürften erst nach Vollreife, d. h. mit einundzwanzig Jahren getroffen

werden.

Die gleiche Sdieidung muß für Objekt und Maß der strafrecht-

lichen Verantwortlichkeit gelten. Was unmittelbar als unredit emp-
funden wird — Angriffe auf Person oder Gut anderer — , kann
schon bei geringerer Reife geahndet werden. Nur ist das, was beim
Mann Verbrechen ist, beim Knaben Übertretung und verlangt statt

Gefängnis eine Erziehungsanstalt. DeHkte, deren Erkenntnis größere

Reife verlangt— und dies gilt vorzugsweise für politische Delikte—

,

dürfen vor der Vollreife gar nicht den Deliktscharakter haben. Sie

sind bei dem Knaben lediglich Ausfluß der Flegeljahre. Zeigt sich

in seiner Denkweise, daß die Eltern über ihn nidit genügend ge-

wacht, dem flügge werdenden Geist nidit die rechte Bahn gewiesen

haben, so mag audi hier die Erziehung durch gut geleitete Anstalten

für vernachlässigte Jugend nachgetragen werden. Aber das Wort
„Strafe" dürfte überhaupt nicht angewendet werden.

Gerade der Omladina-Prozeß hat gezeigt, welches Unrecht man
an dem Knaben begeht, wenn man ihn für politische Delikte straft.

Die Jugend wollen wir nicht altklug. Wir wollen ihr Empfinden
nicht allzufrüh durch den Reif kalten Verstandes abtöten lassen.

Sie soll Märchenluft atmen, sie soll den Triumph des Guten auf

Erden träumen und heiß und herzhaft für Ideale einstehen. Sie soll

jung sein, das ist ihre Natur und darum ihr Recht. Die Schuld, wenn
ihre Empfindung ein falsches Objekt erhält, wenn sie für gut hält,

was schlecht ist, darf ihr nicht aufgebürdet werden. Sie trifft ihre

Leiter. Die Jugend bringt als ihren Anteil die Begeisterung und Kraft;

die Richtung muß ihr gewiesen werden.

Der chinesische Weise Laotse hat gelehrt, der Mensch solle sein

wie ein Schütze; wenn der Pfeil das Ziel verfehlt, dann denke der

Schütze nach, was er versehen habe. Das gilt bei politisdien Dingen
insbesondere für die Regierung. Wenn das Denken der Kinder falsche

Richtung erhalten hat, dann muß die Regierung nachdenken, was sie

versehen hat. Die Erklärung ist leicht genug. Wenn die Regierung
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um des divide et impera willen den inneren Hader gewähren laßt,

wenn sie bei Lehrern im Unterridit nationalen und konfessionellen

Fanatismus duldet, wie sollen die Kinder nicht die Riditung ver-

lieren und national oder konfessionell engherzig werden? Das Ent-

setzlichste bietet der Triester Fall. Ein Katechet und em Sdiu -

direktor, die den ihrer Obhut anvertrauten Knaben zur Schlacht-

bank führen! Die Herren haben offenbar ihren Beruf verfehlt; man

sollte sie von der Pädagogik, die sie nidit verstehen, abberufen und

zur geheimen Polizei versetzen.
1 • 1 •

Man hört manchmal den Vorwurf, unsere Jugend sei alt, sie

habe keine Ideale mehr. Das ist ein Irrtum. Der Idealismus unserer

Jugend ist nidit geringer als früher. Er erhält nur falsche Ziele. Der

Omladina-Prozeß ruft unmittelbar die Erinnerung an das Jahr 1848

wadi. Audi damals waren viele halbflügge Jünglinge mit in den

Kampf gerissen worden, und wenn das Ziel schöner und besser war

so war dies nidit ihr Verdienst, sondern der Ruhm der Zeit. Unsere

Zeit ist rüdläufig; unsere Männer taugen nichts.
^

Wie hart haben die Vorspredier der liberalen Partei jederzeit

über das Blutgericht, das man damals an den Opfern idealen Sinns

geübt hat, abgeurteilt - mit Redit abgeurteilt - und jetzt tun si

das gleidie. Hat man so bald an das eigene Martyrium verge en?

Welcher Unterschied gegen den Liberalismus vor f-fundzwanz g

Jahren! Damals hat man den Kindern die Schule geöffnet, heute

öffnet man ihnen den Kerker.

GESETZ UND PERSÖNLICHE KRIMINALITÄT

Vortrag, gehalten in der Wiener Juridischen Gesellschaft am .. März .9=5

eine

Geehrte Herren! Auf dem Deutschen Juristentagc hatte man

lebh^Se und eingehende Debatte über die Revision des Strafgesetzes

erwartet.
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Auf das Programm war die Frage gestellt worden, nadi welchen

Grundsätzen die Revision des Strafgesetzbuches in Auss.dit zu

nehmen sei, und zwei Gutachter hatten- jeder von semem Stand-

punkte aus - die Frage gründlich untersuAt: Franz L.szt, der her-

vorragende Vertreter der kriminalpolitischen, und Professor Cakker

aus Straßburg, ein ausgezeidmeter Vertreter der klassisdien Sdiule.

Leider hat es der Referent, Herr Professor Kahl, für angemessen

befunden, den Streit der Grundsätze zurüdczustellen und zum Gegen-

stand seines Referates lediglid, die Darstellung des Revis.onsobjektes,

der verschiedenen Teile des Gesetzes, die sidi als revisionsbedürftig

zeigen, genommen. Dadurdi war der Debatte jeder Boden entzogen;

man stritt, ob die Revision dringend oder audi „drängend" sei, ob die

Revision des Strafgesetzes oder der Strafprozeßordnung vorher in

Angriff genommen werden solle u. a. m. Aber eine sadiliche Dis-

kussion kam überhaupt nidit zustande.

Der Streit der beiden Sdiulen ist in seinem Wesen bekannt, und

ich will denselben nur soweit skizzieren, als es zur Darlegung des

Problems, das ich behandeln will, notwendig ist.

Die logische (klassische, objektive) Sdiule nimmt die verbredie-

risdie Tat allein zum Ausgangspunkt, zum Objekt und zum MaiS-

stab der Strafe. Nur die allgemeine Zuredinungsfähigkeit des Taters

ist festzustellen. Sonst sind seine Eigenschaften, seine Verhältnisse und

Affekte bloß Momente der Tat, erschwerende oder m. dernde Um-

stände bei ihrer Beurteilung. Der Täter als soldier bleibt außer Be-

tradit. Das hat außer einer rücksiditslosen Untersuchung und Unter-

sudiungshaft, außer einer abstrakten Buchstabenauslegung, d^ z. B.

vor kurzer Zeit einen Raub annehmen und zu drei Jahren Kerkers

verurteilen ließ, weil ein sedizehnjähriges Gassenmädel einem Kinde

einen Kuchen weggerissen hatte, insbesondere zur Folge, daß das

Strafrecht seine Aufgabe vollendet sieht, wenn das Urteil gefallt und

die Strafe ausgesprodien ist. Was mit dem Täter in der Strafanstalt

gesdiieht, gehört nicht mehr ins Strafredit. Damit steht es aber im

Seltsamen WiderspruA, daß das Gericht die Zeit bestimmt, wah-

rend welcher der Täter in der Anstalt festzuhalten sei. Man denke

an einen Arzt, der einen Kranken in eine Anstalt verweist, sich

nidit darum kümmert, wie er dort behandelt wird, trotzdem aber

feststellt, die Kur habe so und so viele Monate oder Jahre zu dauern.

Die Lüdcen, weldie die logisdie Auffassung nicht bloß wie bei
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der Haft oder Gesetzesauslegung in den praktisdien Folgen des

einzelnen Falles, sondern grundsätzlidi durdi ihre Vernadilässigung

des subjektiven Momentes darbietet, betreffen die Probleme der Z«-

rechnungsfähigkeit und des Strafvollzuges.

Der Psychiater kann, wie es jüngst wieder bei der Enquete über

die Voruntersuchung von gewiegten Fadimännern bestätigt wurde,

auf die Frage nadi der Zurechnungsfähigkeit oft kein absolutes „Ja

oder „Nein" zur Antwort geben. Zwischen der vollen Zurechnungs-

und Nichtzurechnungsfähigkeit ist ein weites Gebiet ohne jede sAarf e

Grenze, so daß das „Ja" oder „Nein" häufig ein Akt gewisser Will-

kür ist. Die verminderte Zuredinungsfähigkeit ist aber kein blolSer

Milderungsumstand. Sie verändert den Charakter der Tat und ver-

langt deshalb audi eine Folge anderen Charakters. Das gilt nicht

bloß von Geistesgeschwäditen, sondern namentlidi auch von Jugend-

lichen, deren Handlungen sich trotz äußerlicher Gleidiartigkeit von

den Handlungen Erwachsener im Charakter untersdieiden. IhrVer-

band zu sogenanntem hodiverräterisdien Zwed. ist z. B. kein Hoch-

verrat, sondern ein Bubenstreidi. Sie lassen häufig nidits anderes ver-

missen als eine ihr Temperament zügelnde Erziehung, und ihre

Verirrung müßte dann nidit ihre, sondern die Bestrafung ihrer Eltern

oder Vormünder zur Folge haben. Der Strafvollzug wird von der

logisdien Sdiule ganz vernadilässigt. Aber er ist es dodi, der an dem

Verbredier die soziale Heilung vornehmen soll! Einem Urteil, das

ihn nidit im Auge hat, fehlt der Boden. Unsere Strafriditer aber

werden nidit theoretisdi, nidit praktisdi über den Strafvollzug unter-

riditet, und ihre Entsdieidung, der Verbredier werde zu sedis Mo-

naten, zu einem Jahr, zu fünf Jahren Kerkers verurteilt, hat mandie

Ähnlidikeit mit einem Würfelspiel. ^ . . ^
Von diesen beiden Lüd^en aus entstand in neuer Zeit eine Gegen-

bewegung mit psychologischem Grundgedanken. Die Arzte - idi

braudie nur den Namen Lombroso zu nennen - gehen zunadhs

von dem Problem der Zuredinungsfähigkeit aus, die Reditspol.tiker

vom Problem des Strafvollzugs. Beide verlangen eine psydiologisdie

Auffassung des Verbrediens und der Strafe. Beide verlangen, daß die

verbredierisdie Tat lediglidi als Ausdrud, als Symptom d« Anlage

desVerbrediers zu behandeln sei, und daß diese, daß der Verbredier,

nidit die Tat Objekt der Strafe sein müsse. Die Opposition ist ge-

reAtfertlgt, und es ist außer Zweifel, daß ihr die Zukunft der Straf-

16 Ofner, Schriften
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Jurisprudenz gehört. Denn die Tat ist vollbraAt, und keine Strafe

kann sie ungesAehen machen. Die Strafe enthält auch keine Genug-

tuung für den Verletzten, dessen Auge niAt he.l wird, wenn der

SAädiger gleichfalls das Auge verliert. Sie kann nur in Form der

Repression gegen das in der Tat ausgedrückte böse S.nnen sozialer

Pädagogik dienen. Idi kann darauf hinweisen daß ich ^dion 1880

in einem Streit mit Grafen Lamezan über Willensfreiheit und ReAt

(Induktive Methode, S. 13) das Verlangen eines sozialen Charakter-

minimums als Grundlage der StrafJustiz erklärt habe Aber die sub-

jektiven Schulen, die anthropologisAe und knminalpo itisdie, be-

rühren sich in einigen Punkten, welche die gute Sache gefahrden^Sie

.ehen vom Verbrechen nadi posiuvem Redit, d. h von der Ver-

letzung der bestehenden Rechtsordnung, des bestehenden Gesetzes als

Grundlage ihrer wissenschaftlichen Untersudiung aus und ziehen dar-

aus allgemeine Folgen. Sie nehmen ferner beide ihren Aussangspunkx

Jon dem gewohnheits- oder gewerbsmäßigen Verbrecher. Lombroso

konstruier? einen atavistischen Verbredicrtypus; die knminalisusche

Vereinigung in Deutschland erklärt als Dogma die Un erscneidung

zwLen Gewohnheits- und Gelegenheitsverbrecher und konzentrier

ihre Aufmerksamkeit auf den ersteren, gegen den die gegenwartig.

Strafjustiz nid« helfe. Beide erhalten dadurdi einen gefährlichen

Hang zur Strenge. Man wird an Anselm v. FeuerbaA erinnert den

Reformator der Strafrechtsdoktrin im Anfang des "eunzehn«n Jahr-

hunderts, der als Theoretiker das psychologisdie Gleidigewijt

zwischen Verbrechen und Strafe lehrte, als Praktiker dagegen ein

Terrorist war. Die Furcht vor dem Verbredien ist das leitende Motiv.

Die neue Idee wird im alten Geist ausgeführt.

Insbesondere ist es das Gutaditen -" /"-f"^^'^^^^J «t"
deutsdien Juristentag, in weldiem dieser Gedanke Form und Aus

S erhält, in welchem Liszt einen Begriff der „verbrechenschen

odef antisoialer, Gesinnung" von jedem anderen g-ndsatzh*

untlrsdieidet und die ganze Strenge des Gesetzes gegen soldie ver-

breXSe Gesinnung'verlangt. Er bildet, wie ich es nennen modxte.

einen soziologischen VerhrechertypHS.
i

. i
• u,-„ ^^,

Um Sie zu überzeugen, wie aktuell und praknsdi wid^tig das

Problem ist, weise idi darauf hin, daß z. B. Franz Liszt aus den

S^atlen' die Festungshaft aussd^eidet; daß er
^^^^^^^^^^

Verbredien auf alle Verbrediensarten ausdehnt; daß er verlangt,
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einen gewerbsmäßigen Verbredier auch mandimal bei der ersten Tat

anzunehmen; daß er gegen einen solchen Zudithaus nidit unter fünf

oder nicht unter zehn Jahren fordert. Von seiner Strenge mag es

zeugen, daß er bei Verbredien von Jugendlichen Gefängnis von zwei

bis fünf Jahren als Besserungsstrafe verlangt, audi wenn der Er-

wadisene für dieselbe Tat eine geringere Strafe erhalten hätte.

Die Art, in weldier Liszt seinen Begriff der antisozialen Ge-

sinnung faßt, wird am besten erkannt werden, wenn idi aus seinem

Gutaditen einige Sätze anführe. Liszt bekämpft die Ansidit, ver-

bredierische und ehrlose Gesinnung in Beziehung zu bringen und

sagt (Verhandlungen I, S. 283): »Der Begriff der ,ehrlosen* Ge-

sinnung ist nicht nur unklar; er ist als Grundlage für das Strafen-

system direkt falsdi. Für das Strafrecht kann es sidi immer nur darum

handeln, wie sich der Verbredier zu der Reditsordnung stellt. Die

verbrecherisdie Gesinnung ist die rechtswidrige oder, was dasselbe

sagen will, die antisoziale Gesinnung. Wer aus tiefster religiöser oder

nationaler, politischer oder sozialer Überzeugung heraus zum er-

bittertsten Feind der bestehenden Rechtsordnung geworden ist,

handelt durdiaus nidit unehrenhaft, wenn er diese Überzeugung durdi

seine Handlungen betätigt. Die Reditsordnung aber würde sidi

selbst preisgeben, wenn sie diesen ,Ehrenmann* als etwas anderes

ansehen und behandeln wollte als ihren Todfeind . .
." „Das deutsdie

Strafgesetzbuch der Zukunft muß sidi auf den sozialethtschen Stand-

punkt stellen, wenn es unser heutiges Reditsbewußtsem befriedigen

soll. Nach seinem Unwert für die Gesellsdiaftsordnung, d. h. für die

Reditsordnung, ist das Verbredien zu beurteilen. Nidit die Ehrlosig-

keit, sondern die antisoziale Riditung, die Riditung gegen die Lebens-

güter der Gesellschaft, kennzeidinei objektiv das Verbredien; nidit

die Unehrenhaftigkeit, sondern die antisoziale Gesinnung kennzeidinet

subjektiv den Verbredier. Es kann einer ein verädididier Schutt

sein, ohne daß er zum Verbrecher wird, und audi das Gegenteil ist

mö-lich . .

." „Die wiederholte Begehung strafbarer Handlungen ist

weder notwendig ein Beweis besonders ehrloser Gesinnung, nodi hat

sie notwendig einen besonders sdiweren äußeren Erfolg zur Wirkung.

Ist der überzeugte Impfgegner, ist der opferwillige Vorkampfer

einer oppositionellen Partei darum ein ehrloser Sdiuft, weil er trotz

wiederholter Bestrafung seine Überzeugung immer wieder auts neue

betätigt?"
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Hier, meine Herren, erkennen Sie klar den Begriff, weldien

Franz Liszt aufstellen will. Die antisoziale Gesinnung ist ihm der

Wille, einen Kampf gegen die bestehende Rechtsordnung zu führen.

Wenn er schließen würde, die Hüter der bestehenden Ordnung seien

befugt, gegen den ihr gefährlidien Mensdien Sdiutzmaßregeln zu

treffen, so wäre dies konsequent. Aber Liszt geht weiter. Ohne son-

stige Untersuchung und Sdieidung entwickeh er hieraus emen allge-

meinen sozialethischen Begriff des Verbrechens. Eine soldie Formu-

lierung aber ist eine außerordentliche Gefahr für die Entwicklung

des Strafredhtes. Sie ist wissenschaftlich nidit haltbar, ethisdi ver-

werflich.
,

Nach der üblichen logischen Methode könnte idi zur Widerlegung

einen Syllogismus anwenden. Das Verbredien ist nach Liszt ein

Kampf gegen die bestehende Rechtsordnung. Die bestehende Ordnung

entspricht dem bestehenden Gesetz. Die Wirksamkeit des Gesetzes

ist aber begrenzt nach Raum und Zeit, daher relativ. Aus einer re-

lativen Prämisse kann kein allgemeiner wissenschaftlicher Begriff ge-

schlossen werden. Man kann mit derselben Gesinnung nidit in öster-

reidi ein antisozialer, sobald man jedoch die deutsche Grenze über-

schritten hat, ein sozialer (= sozial zulässiger) Mensdi sein Aller-

dings kann es vorkommen, daß der österreichisdie Gesetzgeber eine

aewisse Handlungsweise verbietet und mit Strafe verfolgt, welche

der deutsche Gesetzgeber frei läßt; wenn aber der Mann der Wissen-

schaft, der als soldier weder Deutscher nodi Österreicher ist, zu ur-

teilen hat, so kann er unmöglich dieselbe Gesinnung, wenn er sie das

eine Mal von Wien, das andere Mal von Berlin aus beurteilt, dort als

antisozial, hier als sozial diagnostizieren.

Zur Erkenntnis dieser Relativität führt insbesondere das inter-

nationale Strafrecht. Einem österreichischen Richter werden zwei Per-

sonen vorgeführt, welche miteinander eine Tat im Ausland verübt

haben. Er muß den einen, weil er Österreicher ist und das oster-

reidiidie Gesetz die Tat verpönt, schuldig spredien, den anderen

niditschuldig, weil das Gesetz des Tatortes keine Strafe verfugt.

Das ist Folge der bestehenden Reditsordnung in den beiden Staaten.

Nach Liszt aber würde auch wissenschaftlidi trotz gleidier Tat m

gleicher Absicht bei dem einen Täter eine antisoziale, bei dem

anderen eine soziale Gesinnung bestehen.

Psydiologisch ist darauf hinzuweisen, daß auch der Gesetzgeber

244

ein Mensch oder eine Anzahl von Menschen ist, daher wie andere den

Fehlern und Leidenschaften des Menschen unterworfen. Der Gesetz-

geber kann gut oder böse sein, ein Trajan oder Domitian. Er kann

selbständig oder von servilen oder egoistisdien Ratgebern abhängig

sein. Er kann — und das gilt, wie vom Fürsten, ebenso von der

Majorität einer Körperschaft — aus persönlidiem oder Gruppen-

egoismus handeln. Das Gesetz kann auch klug oder unklug gemacht

sein, es kann Verwirrung lösen, aber auch neue Verwirrung stiften.

Die Erfahrung gibt uns hiefür bis in die jüngste Zeit der Beispiele

genug. Kurz, das Gesetz ist Mensdienwerk, und nie darf eine Wissen-

schaft soldi schwankende Grundlage haben.

Aber Liszt spricht von „antisozial", und so werden wir darauf

gewiesen, die Frage vom sozialen Gesichtspunkt aufzufassen. Zu-

nächst sozialhistorisdi.

Die Entwicklungsgeschichte des Verbrediens steht in einem innigen

Zusammenhang mit der Geschidite der Klassenkämpfe. Nadi Gum-

plowicz ist der Staat prinzipiell ein Nebeneinander von Stämmen,

welche stets zum Kampfe bereit, stets im Kampf begriffen, in leid-

lichem Gleichgewicht miteinander leben. Die Theorie ist etwas ein-

seitig. Neben und über ihr steht die Ansicht von Marx, daß die

Grundlage aller Schichtungen und Ordnungen der Mensdien, aller

Klassenbildungen und Klassenkämpfe die Wirtsdiaftsweise und deren

Veränderung ist. Aber tatsädhlidi finden wir allerdings, daß die

Sudras und Parias in Indien, die Heloten in Sparta, die Dedititii und

Plebejer in Rom, die Sklaven der ganzen alten Welt, die Lassiten

des Mittelalters besiegte Stämme sind, und wenn wir die Rechts-

stellung derselben vergleichen, überzeugen wir uns, in weldi brutaler

Weise die Angehörigen des unterjochten Stammes — oder der unter-

jochten Klasse — in der „bestehenden Reditsordnung" behandelt

werden. Entweder wird ihnen alles Recht genommen, sie hören als

Sklaven auf, reditlich Mensdien zu sein und werden den Sadien

gleichgestellt; oder sie erhalten dodi nur ein ganz geringfügiges Zu-

geständnis persönlidien Lebens, persönlidier Freiheit und Ehre. So-

bald der Kampf entsdiieden ist, riditet der Sieger eben seine Redits-

ordnung auf. Er ist Gesetzgeber und Riditer, der Unterdrüdte aber

ist der geborene Verbrecher. Für die Griedien ist Prometheus das

Vorbild: Erlöser für die Menschen, für die Götter Verbredier. In

Äsdiylos* gewaltigem Werk ruft der Chor Prometheus zu: „Neue
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Herren walten am Steuer im Olymp und der Kronide herrscht gemäß

neuem Gesetz ge«Iz/oj. Das früher Gewaltige stürzt er nieder." Das

Klassenverbrechen ist nicht gleichbedeutend mit dem pohtisdien. Der

Gedanke des politisdien Verbrechens, bei dem man dem Gegner, auch

wenn man ihn bekämpft, die Ehrenhaftigkeit zugesteht, ist überhaupt

erst neuesten Ursprunges. Mit dem Verbredien gegen den Staat war

bisher stets die Ehrlosigkeit verbunden. Der Römer, der sich der

perduellio schuldig machte, verlor ipso jure alles Bürgerrecnt Aber

audi in seiner neuesten Gestalt ist das politische Verbrecnen sehr ein-

geengt. Es bezieht sich lediglidi auf Taten, weldie unmittelbar die

Erringung öffentlidier Macht anstreben und setzt die Zuerkennung

einer gewissen Ebenbürtigkeit voraus.

Um den ebenbürtigen Gegner auszulesen, hat man ein Mittel in

der Form gefunden. Man erklärt, das politische Verbrechen dürfe

nidit in ein gemeines ausarten. Gemein aber wird es entweder durch

Roheit oder dadurdi, daß es sich gegen unpolitisdies Redit, ins-

besondere Besitz und Eigentum richtet. Nun zeigt die Erfahrung, daß

die Angehörigen der unteren Klassen in ihren Formen immer grober

sind; sie zeigt audi, daß sie, die Hungrigen, wenn es zu einer Revolte

kommt, sidi einmal gehörig sattessen und satttrinken wollen. Aus-

sdireitungen gegen Bäder und Wirte sind geradezu ständige Be-

gleiter jedes Auflaufes. Die feinen Untersdieidungen der Theorie

führen also dazu, daß die Angehörigen der oberen Klassen in die

Festung, die der unteren ins Zudithaus kommen.

. Die politisdien Delikte sind aber audi, wie idi sdion bemerkte,

en- begrenzt. Im österreidiisdien Gesetze umfassen sie z. B. mdit die

SM3 und 64, obwohl der letztere sidi im Strafgesetz von 1803 nodi

gar nidit, der erstere in einem weit besdiränkteren Umfang („Laste-

rungen, aus weldien unverkennbare Abneigung gegen denselben ent-

stehen kann") als Unterart der Störung der öffentlidien Ruhe be-

findet, obwohl beide im Jahre 1852 direkt zu politisdiem Zweck aut-

gestellt wurden. Sie umfassen audi nicht den § 122, obwohl niemand

zweifeln wird, daß religiöse Klassenbildungen stattgefunden haben

und nodi immer stattfinden; ebenso sind die Delikte der §§ 303 "nd

304 nidit den Gesdiworenen zugewiesen. Aber audi eine viel weiter

gezogene Grenze des politisAen Delikts würde das Problem mdit

Idi habe schon erklärt: der Sieger bildet sich seine Rechtsordnung
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und vor allem seine Besitz- und Erwerbsordnung. Wenn im Alter-

tum oder Mittelalter eine Nation, eine politische oder religiöse Partei

andere unterworfen hat, so nimmt sie in der Regel den besten Teil

ihrer Besitzungen an sidi. Audi der große Besitz unseres Adels datiert

zumeist aus den Religionskriegen des siebzehnten Jahrhunderts. Das

Eigentums- und Erbredit sorgt dann dafür, daß der Besitz sidi in

den Familien erhält. Die Erwerbsverhältnisse werden so eingeriditet,

daß die Sieger die leiditen und lohnenden Besdiäftigungen für sidi

vorbehalten. Die Besiegten, wenn sie nicht direkt als Sklaven zur

Arbelt für die anderen gezwungen sind, werden in soldie wirt-

sdiaftlidie Lage versetzt, daß die Not sie dazu zwingt. Die Zeiten

und Völker untersdieiden sidi in der Art und Strenge des Zwanges,

jcdodi nidit im Wesen. Die ganze Reditsordnung aber ist immer zu-

letzt mit dem Strafrecht umgürtet. Das alte Weib, das dürre Zweige

sammelt, das Kind, das Erdbeeren liest, wird gestraft. Ein Mann, dem

ein anderer ein Zuckerwerk um zwei Heller genommen hatte und

der bei Geridit aussagte, ihm habe nidits gefehlt, wurde kürzlidi

wegen falsdien Zeugnisses zu drei Monaten Kerkers verurteilt. So

heilig ist unserem Geridit jeder Kreuzer Eigentums.

Einige auffällige Beispiele!

Im Mittelalter haben es die Patrimonialherren, die zugleidi

Obrigkeit waren, verstanden, das Freigut der Bauern zu lassitisdiem

Eigentum herabzudrüd^en. Das letztere wurde dann von ihren

Juristen romanisiert und als vererblidier Nutzgenuß erklart, der

dem Eigentum des Herrn, als dem stärkeren Redit, in dringenden

Fällen weichen müsse. Nadi dieser Theorie wurden die Bauern „ge-

lebt" d h. aus ihrem Eigentum hinausgeworfen. Ähnlidi ging man

nüt dem Gemeiiidegut vor, Waid und Weide. Der Herr ließ sie

durdi seine Beamten in Besitz nehmen und absperren. Die Bauern

getrauten sidi in der Zeit, da der Herr zugleidi Obrigkeit war, mdit,

ihr Recht zu wahren. Als endlidi eine bessere Zeit eingetreten war

und die Bauern sich zum Prozeß entsdilossen, wurden sie wegen

Verjährung abgewiesen. So war es audi einer Gemeinde in Galizien

ergangen. Die Bauern hatten seit unvordenklidier Zeit in dem von

der Herrsdiaft annektierten Teidie gefisdit. Sie waren vertrieben

worden, führten Prozeß und wurden abgewiesen. Sie wollten sich

dies aber nidit gefallen lassen, fisditen weiter und wurden nun 1 890

wegen gemeinen Diebstahls verurteilt. Im Jahre 1894 kam ein ahn-
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lidier Streit in Bayern vor. Die Bauern stritten um das Holz- und

Laubleseredit und verloren in allen Instanzen. Aber sie erhoben sid»

zu einer Revolte, es kam im Landtag zu erregten Debatten, und die

Regierung legte sidi ins Mittel, so daß die Herrschaft, trotzdem sie

gesiegt hatte, den Bauern im Vergleichswege ein gewisses Recht zu-

gestand.
, 1 • c

Auch in Nordböhmen gibt es noch ähnliche Verhältnisse, trst

vor wenigen Wochen hatte ich die Bauern in Krausebauden (bei

Hohenelbe) gegen ihre Herrschaft zu vertreten, die das Erb-

zinsredit der Bauern in ein Pachtrecht umzudeuten suchte. Die Herr-

sdiaft hatte wieder in allen drei Instanzen gesiegt; erst de^ Ver-

waltungsgerichtshof ging tiefer in das Rechtsverhältnis ein und hob

die Entscheidung des Ministeriums auf.

Ein anderes Beispiel aus dem Miet- und Pachtrecht, das noch bei

uns gilt' Der Mieter bezieht eine verwahrloste Wohnung. Der Ver-

mieter erklärt ihm, er könne sidi verlassen, daß nicht gekündigt und

nidit gesteigert werde. Der Mieter wendet daraufhin einen größeren

Betrag zur HerriAtung auf und erhält im nächsten halben Jahr die

Kündigung. Er will sich wehren. Aber der Jurist erklärt ihm, es sei

ihm nach geltendem Gesetz nicht zu helfen, eine derartige allgemeine

Zusicherung sei ohne Wert. Der Mieter muß die „Rechtsordnung

büßen. Wenn er aber in begreiflicher Entrüstung eine der Tapeten,

die auf seine Kosten angebracht waren, abreißt, so ist er ein Ver-

bredier, und wenn er seine Verbesserung des Zimmers um mehr als

2 5 Gulden verringert hat, erhält er Kerkerstrafe. Denn alles, was er

für sein Geld herriditen ließ, ist in demselben Momente Eigentum

des Vermieters geworden, an das er nicht rühren darf. Sind nidit

auch viele von Ihnen, meine Herren, der Ansicht, daß der Eigen-

tumsbegriff keine andere Folge zuläßt? Und doch ist es nur Sieger-

recht, dasselbe Redit, das in England, Irland, Sizilien Hunderte von

Mietern und Pächtern ohne Vergütung ihrer Meliorationen hinaus-

werfen ließ. Der letzte irisdie Aufstand hatte hauptsächlidi diesen

"^Bei Kreditverhältnissen ist es die drohende oder im Zuge befind-

liche Exekution, die den Sdiuldner oft aus Sorge für seine Pamihe

zum Verbrecher macht. Idi erinnere midi an einen Fall, der vor un-

gefähr zehn Jahren vorfiel. Der Amtsdiener wollte einem Familien-

vater seinen letzten Tisdi und sein letztes Bett wegnehmen. In be-
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greiflidiem Sdimerz und Zorn widersetzte sidi dieser. Seit der neuen

Prozeßordnung sind die notwendigen Einriditungsstüdce der Exeku-

tion entzogen. Damals war dies nodi nidit; aber audi heute durfte

der Exekut sidi nidit wehren. Der Mann war Verbredier und erhielt

Kerkerstrafe. ,

Die Lohnarbeiter haben derzeit den Kampf um bessere Lebens-

bedingungen aufgenommen. Kaum einer ihrer Führer, der nidit mo-

nate-, selbst jahrelang im Gefängnis gesessen ist. Die Verurteilungen

werden getragen wie Wunden im Kampf, und der Vergleidi kann

»elten. Es ist Klassenkampf. Nur die Form hat gewediselt an die

Stelle des Kriegers ist der Jurist getreten: der Gesetzgeber, der

Staatsanwalt, der Riditer.
, ^ . a a^^

Die Llsztsdie Theorie von der antisozialen Gesinnung l^des, ^er

Verbredier nadi positivem Redit ist, wird insbesondere in Über-

gangszeiten unmöglidi. Wenn durdi die Veränderung der tat^di-

lidien Zustände eine Gesellsdiaftsordnung sidi überlebt hat und Vor-

redite, die bisher durdi Funktionen gededct waren, nunmehr als

reine Unterdrüdcung hervortreten, sind es gerade die freien, edlen

und großen Geister, die sidi an die Spitze der Gegenbewegung

stellen. Friedridi Nietzsdie hat dafür einen JF*^Sf"^l^Sf^
^"^-

drudc gefunden: „Der die Tafeln der Werte bridit, der Bredier, der

^''unfgewiß, wer die Tafeln der Werte, d. h. die bestehende

Moral- und Reditsordnung bredien will, ist f
Verbredier nadi

bestehendem Gesetz. Es ist bemerkenswert daß sidi das Wortsp.e

im Französisdien genau wieder findet: Celui qui rompt, celui qui

corrompt. Corrompre = verderben ist die Verstärkung von rompre

und heißt wörtlich: xierbrechen.
. „ r • -j.

Wenn aber der Bredier der Werte den Kampf siegreid,

geführt hat, wenn seine Lehre von dem Unredit der l>'*engen Ord-

nung zum Durdibrudi gekommen ist, ersdieint er als Vorbild der

Moral und des Redites; er wird dann als Befreier und Erleger d

Mcnsdiheit gepriesen! Die gewaltigen Men^dien, - ^-^ -
emporsdiauen, weil sie sidi nidit gesdieut haben sidi dem UnreA

entgegenzustemmen, trotzdem es die legale ^adit war, sich als

Verbredier behandeln, sidi einkerkern, verbannen toten zu lassen

um ihrer Überzeugung willen: sie sind alle nadi Franz Liszt anti-

sozialer Gesinnung!

249



1

I

!

M

Gehen wir zu einem anderen, zum sozialpolitischen Gesichts-

punkt über und betrachten wir das Verhältnis von Staat und Indi-

viduum! Die erste und stetige Ursache des menschlichen Handelns

ist der Drang zu leben. Wenn das Individuum diesem Drange folgt,

so handelt es nidit antisozial, sondern bloß natürlidi. Jede Redits-

ordnung muß mit ihm redmen. Ist er doch so stark, daß er bis

zum Wahnsinn treiben kann! Not kennt kein Gebot — ist ein

Spruch, den audi das Strafrecht im „Notstand" anerkennen mußte.

Aber es gibt keine Rechtsordnung, die nidit Individuen m Lebens-

not beläßt oder versetzt. Keine Reditsordnung, wenn sie nodi so

gut ist, sorgt für alle und hat nicht einzelne, sei es ihrer Gruppe

nadi, sei es in dem Verhältnisse, in dem sie sich eben befinden,

vernadilässigt oder vergessen. Audi die beste! Aber wie weit sind

wir von der besten entfernt! Jede Wirtschaftsweise wirft ganze

Massen von Mensdien aufs Pflaster. Betrachten wir als Beispiel

die Bettler und Vagabunden, welche man gemeinhin als die Aus-

würflinge der Gesellschaft hinstellt.

Die Vagabunden des Mittelalters waren die Bauern und Hausler,

weldien man ihren Grund zerstampft, ihre Häusdien angezündet,

sie mit Frau und Kindern obdadi- und erwerbslos hinausgestoßen

hatte; oder es waren Soldaten, weldie man nidit mehr braudite und

entließ, ohne sich weiter um sie zu kümmern. Wenn sie nicht

wußten, wo aus, wo ein, keinen Besitz, keinen Erwerb, keinen

Untersdilupf hatten, erklärte man sie in Anordnungen emphatisch

als „Vagabunden und frevelhafte Herumzieher".

In der heutigen Wirtschaftsweise madit in ähnhdier Art jede

Krise, aber audi jede Erfindung, weldie Mensdien durdi Masdunen

ersetzt - mindestens für eine Übergangszeit -, eine Menge Menschen

arbeitslos und nadi unseren Gesetzen zu Vagabunden. Die Armee

der Arbeitslosen vermehrt sidi von Tag zu Tag. Aber nodi mehr.

Unser leider nodi immer bestehendes Schubsystem sdiafft geradezu

Verbredier! Ich erlaube mir Ihnen einen Fall zu erzählen, der aut

mich einen unauslösdilidien Eindruck madite.
, , ,, j^.

Idi wurde zum Ex-ofto-Vertreter eines Einbrechers bestellt. Die

Tat war zweifellos. Der Mann war geradezu hirnlos am Sonntag

mittags in einer nidit unbelebten Gasse in Wien bei sdiöneni Wetter

ins Fenster eingestiegen. Der Fall war also juristisdi nidit inter-

essant. Aber idi fand, daß der Täter ein einziges Mal als sedizehn-
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jähriger Bursche wegen eines Diebstahls an versperrten Sachen ver-

urteilt worden war und dann durch sechs bis sieben Jahre wegen

nidits anderem als wegen unbefugter Reversion: zwei Tage, vier

Tage, adit Tage, vierzehn Tage, drei Wodien, drei Monate, sedis

Monate usw. Ich sah die Akten nach. Der Diebstahl an versperrten

Sachen bestand darin, daß der junge Mensch einen Geldbrief seines

Meisters auf die Post getragen und, von einem Gesellen verführt,

spoliiert hatte. Die Behandlung der Tat als Einbruchsdiebstahl ist

eine bekannte Spezialität der österreichisdien Reditsprediung. Der

Junge benahm sidi im Gefängnis musterhaft. Der Verein zur Für-

sorge entlassener Sträflinge in Krems nahm sich seiner aufs leb-

haf'teste an. Sein Herr erklärte, ihn zurücknehmen zu wollen, weil

er wisse, daß er ein ordentlidier Mensch und lediglich verführt

worden sei. Aber er war nicht nadi Wien zuständig, obwohl er

in Wien geboren war, sondern nadi einem böhmischen örtdien, wo

kein Mensch Deutsch konnte, wo er auch niemanden und niemand

ihn kannte. Die Wiener Polizeidirektion hatte ihn abgesdiafft und

war trotz aller Mühen des Kremser Vereines nidit zu bewegen, die

Reversion zu gestatten. Der Mann wurde daher abgeschoben und

kehrte immer wieder zurüd^, lediglich um zu arbeiten. Er konnte

aber keine feste Stellung annehmen, weil er sidi nicht melden durfte.

Sobald er meldungspfliditig wurde, mußte er immer wieder zur

Überraschung seiner Meister, die mit ihm zufrieden waren, den

Dienst aufgeben. Nadi einigen Wodien oder Monaten wurde er er-

kannt, arretiert, abgestraft und wieder abgesdioben. So ging es

jahrelang mit ihm bergab, bis er endlidi nirgends mehr Aufnahme

fand und aus Not Einbrecher wurde.

Wenn wir den Fall sozial betraditen, wer war an dem Ver-

bredien mehr schuld, der im Elend verkommene Mensdi oder die

Wiener Polizeidirektion als Organ des Sdiubgesetzes, die einen fast

normalen Menschen zum Verbredier madite? So unbarmherzig wie

die Behörde ist aber audi die Bevölkerung gegen den einmal Ge-

fallenen. Beide züchten Gewohnheitsverbredier. Die satte Tugend ist

mit der Verurteilung eines Menschen sdinell fertig, audi wenn sie

an gleidier Stelle nodi sdilimmer gehandelt hätte. Betraditen wir

dodi, wie regelmäßig Gewohnheitsverbredier entstehen! Em Mensdi

hat sidi gegen das Gesetz vergangen, aus Not, aus Leiditsinn, durdi

Verführung u. a. Er büßt seine Strafe ab und wird aus dem btrat-
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hause entlassen. Wenn er das Glück hat, einen Posten zu finden

- ich kenne einen soldien Fall, wo der Verein für entlassene Sträf-

linge jemand bei einem Bauer untergebradit hatte -, so kommt

nach vierzehn Tagen ein Gendarm mit aufgepflanztem Bajonett ins

Dorf und fragt bei dem Gemeindevorsteher nadi, wie sidi der Mann

verhalte. Das geht wie ein Lauffeuer durch das Dorf. Niemand

will mehr mit dem Mann zusammen dienen, der Herr muß ihn

gegen seinen Willen entlassen. Die Gesellsdiaft macht ihn arbeitslos.

Was soll er tun, wenn ihm das Geld ausgeht und er hungert? Er

wird Verbreciier, wobei ihn die Erinnerung an seine frühere Tat zu

gleidiartiger Tat bestimmt. Ahnlidie Folge hat es, wenn der Ent-

lassene ziellos in dieselbe Umgebung zurückkommt, weldie ihn ver-

leitet hatte; ist es wunderlich, daß sie wieder in derselben Weise

auf ihn einwirkt, und daß er nur ein schwacher, kein sddechter

Charakter sein muß, um wieder zu fallen? Man darf also n^t

dogmatisdi zwischen Gelegenheits- und Gewohnheitsverbrecher

scheiden, so wenig wie zwischen Zuredinungs- und Unzuredinungs-

fähigem. Es ist nicht richtig, aus wiederholten, selbst gleichartigen

Verbrechen sofort auf eine verderbte Anlage, einen Gewohnheits-

verbrecher im kriminalpolitischen Sinn zu sdiließen. Es ist keine

bloße Redensart, wenn man die Gesellschafl und ihre Ordnung für

die Verbrechen, die in ihr vorkommen, verantwortlidi madit. Die

sozialethische Untersuchung des Verhältnisses zwisdien Gesellsdiaft

und Individuum muß dazu führen, das Individuum, sein mensdien-

würdiges Leben, seine Entwidmung und Fortbildung zu immer

größerer MensdiUchkeit als Zweck aller gesellschafllidien Ordnung,

alles Rechtes zu erkennen. Das Leben schafft das Redit. Wenn die

Statistik beweist, daß z. B. in Österreich von den eingelieferten

Sträflingen 25-5% weder lesen noch schreiben, 8-4% nur lesen,

62-7% lesen und schreiben können und bloß y^% weitergehende

Kenntnisse haben; daß gegen 30% von trunksüdwigen, gegen 40%

von verbredierisdien Eltern herstammen; daß die Unehelidien

doppelt so hodi mit Verbredien belastet sind als die Ehelidien: wer

will den Einfluß der Gesellsdiaft, ihres Bildungswesens und ihrer

Einriditungen auf das Verbredien leugnen?

Aber betraditen wir die Frage vom sozialpolitischen Stand-

punkt. Wir haben den Gedanken des Naturredites verlassen, daß

die Mensdien sidi als einzelne mit einzelnen verbinden und so die
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Gesellsdiaft bilden. Das ist nur ein Zweckgedanke, er weist der

Gesellschaft ihre Aufgabe zu. Der Mensch ist ein soziales Geschöpf,

er wird in der Gesellschaft geboren, er wächst in der Gesellsdiaft

auf. Aus seinem Milieu entwidtelt sich bei ihm audi jene soziale

Empfindung, von der aus er seine eigenen Handlungen beurteilt,

mit ihnen zufrieden oder unzufrieden ist: die Empfindung, die wir

Gewissen nennen. Bei jedem Menschen hat die soziale Empfindung

ein besonderes individualisiertes Gepräge. Sie entströmt einerseits aus

seiner Anlage, anderseits aus dem Milieu, in dem er emporgewachsen

ist, aus den suggestiven Momenten, die seiner Erziehung, Be-

schäftigung, Umgebung, seinen Autoritäten innewohnen. Wenn die

bestehende Gesellsdiaft will, daß das Gewissen des einzelnen für ihre

Ordnung spreche, so muß sie es dazu heranbilden, muß sie dafür

sorgen, daß sein natürlidies Empfinden, sein Lebensdrang, seine Er-

ziehung und sein Milieu zu einem solchen Gewissen führen.

Betraditen wir nun, in weldier Art unsere Gesellsdiaft für das

Gewissen in den armen Klassen sorgt! Das Wohnungselend führt

dazu, daß das Kind im frühesten Alter Dinge hört und sieht, weldie

es nidit hören und sehen darf, daß es in früher Zeit sexuell und

alkoholisdi verdorben wird. Die Eltern sind von morgens bis in

die Nadit in Arbeit. Das Kind läuft herum, völlig verwahrlost.

Niemand kümmert sidi; es kennt die Mutterliebe nidit; sie verdorrt

in der Tretmühle des Lebens. Ist es gar ein lästiges Kind, so kriegt

es Sdiläge statt Brot. Wenn es in die Sdiule gehen muß, hungert

es dort, hat keine Kleidung und keine Lehrmittel. Finden Sie

ein Gelüste bei ihm auffällig, den Kudien wegzunehmen, den neben

ihm das Kind reidier Leute verädididi zerbrödelt und der ihm ein

unerreidibarer Luxus ist? Vor kurzer Zeit hatte ein Sdiulmäddien

einem anderen jüngeren einen soldien Kudien weggenommen; idi

habe den Fall sdion erwähnt. Es wurde wegen Raubes angeklagt

und zu drei Jahren Kerkers verurteilt, weldie im Gnadenwege auf

drei Monate ermäßigt wurden. Drei Monate Kerkers! Wie viele

Sdiulden kann ein KavaUer oder ein Kaufmann madien, um wegen

Krida zu ebensolanger Arreststrafe verurteilt zu werden? In einem

zweiten, ganz gleidien Fall waren die Gesdiworenen mensdilidi

genug, um das Mädchen freizusprechen.

Lassen wir ein soldies Kind erwadisen werden und denken.

Können wir erwarten, daß aus ihm ein Mensdi mit Gewissen für
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die bestehende Reditsordnung entsteht? Muß es bösartig sein, wenn

es diese Gesellschaft, diese Ordnung als seinen Feind betrachtet?

Aber führen wir den Gedanken weiter aus und betrachten wir

uns das Gewissen in der Gesellschaft, weldie nicht Verbrechen verübt!

Braudie ich Beispiele für die verschiedenartigen Formen sozialer

Minderwertigkeit zu nennen, die in ihr vertreten sind? Die kriminal-

politische Sdiule, welche die verbrecherische Tat nur als Symptom

der Anlage auffaßt, kann die Tat ohnehin nicht als feste Grenze

annehmen. An Stelle des einen Symptoms kann auch ein anderes

treten. Das bestimmt auch ihre Stellung gegenüber dem untauglidien

Versuch. Die Sdieidewand zwischen dem Mensdien, der ein Ver-

brechen begangen hat und dem, der es begehen will, ist prinzipiell

geschwunden. Wiir gelangen zu einem viel weiteren Gebiete der

Forschung. Die Untersuchung darf sich fürderhin nicht auf Ver-

bredier besdiränken. Sie muß die ganze Gesellschaft umfassen, den

Gesetzgeber inbegriffen. Von diesem Standpunkte erst kann sie die

Eigenschaften und Zustände ergründen, welche Frieden und Ein-

tradit der Mensdien stören, kann sie Sdiuld oder Nichtschuld im

sozialwissensdiaftlichen Sinn bestimmen.

Auch von da aus gelangen wir zum Sdiluß: das Verbrechen nadi

positivem Recht als edne durch Anordnung einzelner Menschen ge-

kennzeichnete Handlungsweise kann nicht die Grundlage einer

wissensdiaftlichen Charakterstruktur sein und kann deshalb audi

nidit Anlaß geben, eine allgemeine und umforme „verbrecherische

Gesinnung" zu konstruieren, wie es Franz Liszt tut. Die positiv-

rechtlidhe Strafe ist eine Wehr der bestehenden Gesellschaft, eine

Wehr, weldie begreiflidi, aber dodi nur eine praktisdie Maßregel

ist, ein Machtakt. Die Wissensdiaft kann bei Bestimmung dieses

Maditaktes nach seinen Voraussetzungen, seiner Art und Höhe als

Beraterin eintreten, um ihn auf das notwendige Maß zu besdiränken

und jene anderen Vorkehrungen anzuregen, die fniedlidier und wirk-

samer sind als die Strafe. Wenn ein verbrecherischer Akt als Voraus-

setzung der Strafe angenommen wird, so ist dies ein widitiger Sdiutz

des Individuums gegen die Staatsgewah und die knminalpohtische

Doktrin wäre gefährlidi, wenn sie audi für das bestehende Gesetz

die feste Grenze zwischen sozialer Prävention nach vorhergegangener

Tat und ohne eine solche verwischen wollte. Aber wissenschaftlich^

möge es sidi um einen Einzelfall oder um eine allgemeine Formel
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handeln, ist nur die Untersudiung des sozialen Gesamtbestandes.

Man wird dann stets finden, daß die Verantwortung zu geringstem

Teil auf die ursprüngliche Anlage des einzelnen Täters fällt. Wohl

gibt es Menschen friedensstörerischer Art, grausame, hinterlistige, rück-

sichtslose, gemeine Naturen, aber nicht immer und nicht bloß bei

jenen, die eine verpönteHandlung begangen haben. V/as dieMaßregeln

gegen sie betrifft, so beweist alle Erfahrung, daß die Strafe, soweit

sie auf den Charakter wirken soll, wenig nützt. Wirksam ist

lediglidi die soziale Prophylaxe, die Sozialpädagogik insbesondere,

wenn sie bei Jugendlidien einsetzt, wo noch das Empfinden und

Denken zu regeln ist.

Wenn man aber die einzelne verbrecherische Tat ins Auge faßt,

so kommt man bei einem tieferen EinbUck zur Überzeugung, daß in

jedem Menschen böse, friedensstörerische Gedanken liegen. Keiner,

auch nicht der Reditsdiaffenste ist davor geschützt, daß, wenn in

einem unglüddichen Moment heiße Begierde und Gelegenheit zu-

sammentreffen, wenn Leidensdiafl oder Not auf ihn einstürmt, er

eine verbredierische Handlung verüben kann; verbrecherisdi audi

dann, wenn man aus dem Begriff die politisdien Vergehungen aus-

sdiließt. Wenn wir in uns Einschau nehmen, so müssen wir alle

still und andächtig die evangehsdien Worte spredien: „Führe uns

nicht in Versuchung!"

REVERSION ')

191 5, veröffentlicht 1922

Wer aus einem Kronland oder aus einem bestimmten Ort von

dem Strafgeridit oder ans was immer für Gründen durdi die Staats-

1) Dieser Artikel wurde - unglaublidierweise - im Jahre 191 5
von der

Staatsanwaltsdiaft zum Abdrucke nidit zugelassen. (Diese Bemerkung stammt
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worden, begeht, wenn er

^-^^^^^^.J^^^^% Übertretung und

vor Verlauf der gesetzUAen F"^^'.'^";^^^^^^^^^
\^- wiederholter Be-

,, „U Arrest von einem
^^^^^^^^^'''^Z ^ bestrafen (§ 3^4

strafung mU ebenso l-J- ^^^^^^^^ -^ durchreisen besteht oder

hofes vom 13. Mai 1896).
Abschiebung selbst wurde sdion

Die Bestimmung ^''-^
;^;^^/j„fäte^^Zeit. als Heimats-,

oft genug angegriffen. Sie hatte b.nn
Sicherheitsdienst

wohn- -^Arbei^ort zu m e^^^ ^„_, ,t

noch primitiv war. Seitdem ao
industrieorten kon-

und die Ajb""Sele^f
!:/'Tae T^^^^^^ eine gut organisierte

zentriert ^'''
''f'\;''tZ^-.,r als in den entlegenen Orten,

Sicherheitswadie besteht,
^»^"^^^^r a

g.^^^_

aus denen die Mensdien auswandern, und « ^^ "^
^^^„ „^^it ge-

heitsgründen zurücksdiidct: seitdem hat das bchub

nützt und nur Existenzen zerstört. ^^
Vor Jahren erlebte ich einen soldien Fall der mi* ,

sdiauern madit. Idi war zum ^1^^]^%^^^^^ ->"" ^
bestellt worden. Idi war

^^^^^''''J^^^^^l ZuverLsigkeit der

führen, teils weil ich midi von ^e

J™^^^^ bezahlten Armen-

damaligen ständigen mit "ner kleine^ Summ
^.^^^

Vertreter überzeugt hatte, teils weil auA ^uns ^
^^^

oft mein soziales I^—.^Hoer Man" gegen 30 Jahre alt.

Fall war iuristisd. ganz .nfadi^

^erSb^sU in yien in

war am liditen Tag in der iNanc
worden. Er leug-

ein Fenster gestiegen und auf
^/f«

J^^^'
^ie Akten wiesen

„ete dennoch. War es Verstocktheit o^e ^^am- U
^^^^^

eine Unmasse von Vorstrafen auf aber w^nn
^^^ ^^^^^^^^^^^

--r nur Strafen wegen Reversion
^ .^^_^^^^

studierte den Vorakt - und sta'"*

ehrenhaften Handwerker-

bild. Der Mann stammte aus
^^^^^^^^^l,,,, er auf Verlangen

familie, war audi gut -°S--
.^^^a für diesen, ohne eigenen

^tLttrCel^f ;t:rS.s auf dem Wege zur Post

——-^
r ^.nn sie findet sich ohne weiteren Zusatz unter dem Text

wohl vom Verfasser, denn sie hndet s

der Juristischen Blätter. Anm. d. H.j
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unterschlagen. Das Ist nach österreichisdiem Redit Einbrudisdieb-

stahl, weil der Täter zwar den Brief in Händen hat, aber, um zum

Gelde zu kommen, das Siegel erbrechen muß. Ein theoretisdi längst

aufgegebener, aber von den Geriditen festgehaltener Standpunkt!

Der Junge wurde zu einem Jahre Kerker verurteilt. Er benahm sich

musterhaft. Die Gefängnisverwaltung setzte sidi lebhaft für ihn ein,

ebenso der Kremser Fürsorgeverein. Der frühere Meister — der Be-

stohlene — erklärte sich bereit, ihn wieder aufzunehmen, weil er ein

anständiger und nur verführter Bursche sei. Aber die Polizeidirektion

von Wien war nidit zu bewegen, den von ihr erlassenen Ab-

schaffungsbefehl zu widerrufen. Der Junge war wohl in Wien ge-

boren und nie aus Wien gekommen. Aber von den Großeltern her

war er nach einem tschechischen Dorf zuständig. Er kannte dort

niemanden, konnte auch kein Wort tschechisch. Dennoch sdiob man

ihn dorthin ab. Und nun folgten mehrere Jahre Kampfes, den er

mit der Wiener Polizei führte. Er kehrte immer wieder zurück,

arbeitete ehrlich und fleißig, wurde aber nadi einiger Zeit, die in

der Folge immer kürzer wurde, entdeckt, bestraft und wieder mit

Schub in die sogenannte Heimat gebracht. 24 Stunden, 48 Stunden,

3 Tage, 8 Tage, 14 Tage, einen Monat — so folgten einander die

Strafen. Er büßte sie ab — und kam wieder. Aber er konnte sich

nidit melden lassen, verheß stets nach kurzer Zeit den Dienst, und

die Arbeitgeber, die nicht wußten, daß er den Dienst aufgeben

mußte, weil ein PoLizeimann ihn erkannt hatte, nahmen ihn als

einen Läufer nicht mehr auf. So kam die Not — der Hunger —
und endlich aus plötzlichem Entsdiluß der Einbruch. Ich erklärte

dem Gerichtshof damals offen: die Seele dieses Menschen habe die

Wiener PoHzei auf dem Gewissen.

Vor wenigen Tagen hatte ich einen ähnlichen Fall. Wieder war

ich Armenvertreter '). Eine Frau, ungefähr 40 Jahre alt, hatte ihre

Bettfrau bestohlen. Sie machte keinen sdilechten Eindruck, obwohl

die Polizei sie als arbeitsscheu bezeichnete. Sie gestand die Tat un-

umwunden zu, und ihre Erzählung war so einfach und offen, daß

der Gerichtshof in den Punkten, wo ihre Aussage von der der Bett-

frau abwich, ihr Glauben schenkte. Sie hatte nahezu 50 Vorstrafen,

») Als soldicr hielt Ofner bei der Hauptverhandlung (der der Herausgeber als

Sdiriflführer beiwohnte) ein ersdiütterndes Plaidoyer, das eine fulminante Anklage

gegen die Judikatur in Reversionsfällen bildete. (A. d. H.)

«7 Ofner, Schriften
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aber außer dreien, alle wegen Reversion und der sie begleitenden

Falsduneldung. Wieder hatte der Sdiub einen Verbredier gemacht!

Sie war das Kind armer Eltern aus einem Dorf in Niederösterreidi.

Nadi dem Tode des Vaters ging sie, 20 Jahre alt, 1890 nadi Wien,

um einen Dienst zu suchen und, unbekannt, ohne Anhalt und Schutz,

geriet sie in leiditsinnige Gesellschaft. Wahrsdieinlich wegen Prosti-

tution ohne Budi - der Strafakt gab hierüber keinen Aufsdiluß -

wurde sie von der Polizei abgeschoben: in ihr Dorf, wo sie jeder

kannte, wo sie sich vor jedem sdiämte! Die Mutter nahm sie nidit

auf, sie ging zurüde nach Wien. Und nun folgen, wie bei dem Lehr-

ling, viele Jahre ohne andere Strafe als wegen Reversion. Einmal

(1899) hat sie einen Streit mit der Polizei - § 81, 6 Monate Kerker.

Aber erst 1907, dann wieder 1910 wird sie wegen kleiner Diebereien

zu 7 und 10 Tagen Arrest verurteilt. Von 1890 bis 1907 hatte sie

wegen Geldwertes keinen Anstand.

Der Gerichtshof verurteilte sie zu 8 Monaten Kerker. Nunmehr

wird sie wahrsdieinlidi verloren sein. Unser Kerker verdirbt. Man

muß Charakter haben, um den Willen, sich wieder ehrlich sein Brot

zu verdienen, unter seinem Einfluß nidit zu verlieren. Die Gesell-

sdiaft tut das Ihrige, um den Rest dieses Willens zu zerstören
_^

Aber

das 20jährige Mäddien 1890 war zu retten, wenn man Aufsicht der

Bequemlidikeit vorzog.

EIN TODESURTEIL

1916

Vor wenigen Tagen hat der Kassationshof ein Todesurteil ge-

fällt. In einem galizisdien Ort, der damals von den Russen besetzt

war, hatte eine Taglöhnerin, Komar, ihr Kind vier Tage nach der

Geburt in den Bach geworfen, aus dem es nadi einigen Stunden tot

gezogen wurde.

Wir leben derzeit im Ausnahmszustand. Neben anderen ver-

fassungsmäßigen Einrichtungen und Gesetzen ist auch das Ge-

schworenengericht suspendiert und wird durdi ein Ausnahmsgeridit

ersetzt.

Die Komar gab die Tat zu. Sie erklärte, daß sie das Kind vor

den Qualen des Hungertodes retten wollte, weil für sie und das Kind

keine Nahrung zu finden war. Sie sei in verzweifelter Notlage ge-

wesen, habe sich auch selbst töten wollen, wozu ihr aber dann der

Mut fehlte. Der Gemeindevorsteher bestätigte, daß die Angeklagte

damals weder Erwerb nodii Nahrung finden konnte.

Das Ausnahmsgeridit spradi sie frei. Es nahm an, daß sie in einem

Zustand unwiderstehlidien Zwanges gehandelt habe, durdi den Ge-

danken, daß das Kind den Hungertod erleiden müsse. Die Staats-

anwaltschaft erhob die Niditigkeitsbeschwerde, der Kassationshof

gab ihr statt und verurteilte die Angeklagte zum Tode. Er erklärte,

daß ein unwiderstehlicher Zwang nidit vorgelegen sei. Ein soldier

Zwang sei nur vorhanden, wenn dem Täter selbst ein Übel droht.

Das Leben der Mutter sei aber nidit bedroht gewesen. Sie wäre viel-

leidit durdi ihre eigene Not entsdiuldigt gewesen, wenn sie das Kind

weggelegt hätte. Aber einen Zwang für die Mutter, ihr Kind zu

töten, gäbe es nidit. Die Lage der Angeklagten sei ein Milderungs-

grund, aber keine strafaussdiließende Notlage.

Das Todesurteil als soldies braudit nidit weiter besprodien zu

werden. Der Kassationshof - beriditen die Blätter - zog sich nadi

Verkündigung des Urteiles zurück, um über die Frage der Begnadi-

gung zu beraten. Sie ist zweifellos besdilossen worden und ebenso

zweifellos wird ihr stattgegeben werden. Der Geriditshof war zu dem

Todesurteil gezwungen, sobald er Mord annahm; unser altes und

veraltetes Gesetz läßt ihm von Redits wegen keine Wahl. Dennodi

ist das Urteil hödist bedenkUdi. Ob unwiderstehlidier Zwang im

Sinne des österreidiisdien Gesetzes anzunehmen sei, ist zweifelhaft.

Aber darum handelt es sich dodi nidit, sondern ob die Tat als straf-

bar zugeredinet werden kann. Sdion vor fünfunddreißig Jahren habe

idi hierüber erklärt und kann es heute nur wiederholen:

„Der Reditsstaat verlangt als zur Erhaltung des Friedens und zur

Erreidiung der gesellsdiaftlidien Zwecke notwendig von jedermann

einen gewissen Grad von Einsicht, Aufmerksamkeit, Redlidikeit und

Charakterstärke. Idi nenne dies das soziale Charktermmimum.

17*
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Wenn jemandem das Charakterminimum mangelt und der Mangel

einen Sdiaden verursadit, tritt Staatszwang ein. Strafe. Soll aber aus

einer Tat der Mangel des Charakterminimums erkannt werden, so

muß dasselbe wirken können. Die Freiheit des Willens als Voraus-

setzung der Zurechnung bezeidmet den Mangel der Hindernisse für

diese Wirksamkeit. Sie begreift deshalb die geistige Gesundheit so-

wie den Mangel eines Motivs zur Tat, weldies erfahrungsgemäß

derart übermäditig wirkt, daß bei dessen Eintritt auch das^ vor-

handene Charakterminimum die Tat nidit zu hindern vermag." (Zur

induktiven Methode im Recht, S. 2 1
.)

Die beiden Gründe, geistige Krankhaftigkeit und ein übermächtiges

äußeres Motiv, wirken selbstverständlich oft nebeneinander und ver-

stärken sich gegenseitig. Ob man den abnormalen Zustand, den sie

im Wollen des Individuums auslösen, als unwiderstehlichen Zwang

oder als Sinnesverwirrung zu bezeichnen hat, ist Frage juristisdier

Technik muß aber für das Urteil selbst gleidigültig sein. Der Kassa-

tionshof hat zweifellos zu wenig mit dem Umstand geredinet, daß

es sidi um ein neugeborenes Kind handelt, um eine Tat vier Tage

nach der Geburt. Das österreidiische Gesetz nimmt Kindesmord, der

geringer bestraft wird, wohl nur an, wenn eine Mutter ihr Kind bei

der Geburt tötet. Aber die krankhafte Veranlagung der jungen

Mutter ist nadi vier Tagen noch nidit geschwunden, und wenn nun

die Nahrungslosigkeit dazu kam, das Bewußtsein, das Kind nidit

stillen zu können, selbst kein Brot zu haben und keine Hoffnung,

Brot zu bekommen, dazu die Aufregung, die der Einfall der Russen

allgemein hervorrief, so konnten diese Umstände in ihrem Zu-

sammentreffen wohl derart übermäditig wirken, daß das von emer

galizisdien Taglöhnerin zu verlangende Charakterminimum nidit

standhielt. Wenn das Ausnahmsgeridit klare Vernunft annahm, so

nur deshalb, weil es den Begriff des unwiderstehlidien Zwanges als

anwendbar fand. Wenn der Kassationshof aber den letzteren aus-

schloß, mußte er sidi die Frage stellen, ob nicht Sinnesverwirrung

zur Zeit der Tat bestand und sie nidit als vorsätzhdie Übeltat

beurteilen ließ, sondern allenfalls (§335 StG.) als eine Handlung,

von welcher der Handelnde nach ihren natürlidien Folgen einzu-

sehen vermodite, daß sie eine Gefahr für das Leben von Mensdien

herbeizuführen geeignet war.

Aber nicht diese Frage will idi hier besprechen, sondern eine
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andere, die bestimmend mit eingegriffen hat. Der Kassationshof kam

nur dadurch zu seinem Urteil, weil nicht ein Schwurgericht, sondern

ein Ausnahmsgeridht geurteilt hatte. Die Geschworenen hätten die

Gründe, warum sie unwiderstehlichen Zwang annahmen, nidit aus-

einanderzusetzen Gelegenheit gehabt und der Kassationshof daher

auch nicht Gelegenheit, diese Gründe zu überprüfen.

Ich erinnere mich an einen Fall aus meinen jungen Verteidiger-

jahren, in welchem ich den Gegensatz zwischen gelehrtem und Laien-

urteil zum erstenmal spürte. Ein ähnlicher Gegensatz wie hier

zwischen dem Urteil des Kassationshofes und dem wahrsdieinlidien

Verdikt eines Geschworenengeridites, bestand damals zwisdien dem

Verdikt und dem Gutaditen von Psydiiatern. Eine Mutter hatte sidi

mit ihrem Kinde ins Wasser geworfen, aus Not und wegen steter

Zwistigkeiten mit ihrem Mann, die sie in unnatürliche Aufregung ver-

setzt hatten. Beide waren gerettet worden und die Frau wurde nun

des Mordes an ihrem Kinde angeklagt. Die Gerichtssadiverständigen

verneinten die Frage der Sinnesverwirrung. Sie erklärten, daß die

Frau nadi ihrer eigenen Darstellung die Tat überlegt habe; bei den

niederen Klassen sei die Kindesliebe als Motiv weniger entwidielt.

Nodi jetzt, nach vierzig Jahren, fühle idi die Empörung, welche das

Gutaditen bei mir auslöste, in der Erinnerung nach. Ohne daß

idi rhetorische Gaben besaß, werde ich damals gewiß gut ge-

sprochen haben. Die Geschworenen verneinten einstimmig die

Sdiuldfrage.

Das Problem der Geschworenen ist gewiß noch nicht ausgegoren.

Namentlich in politisdien Streitigkeiten haben sie sich nicht immer

bewährt. In Böhmen ') hat der nationale Gegner, in Wien hat der

Jude selten ein unbefangenes Urteil zu erwarten. Aber wenn die Re-

gierung in Frage kommt, ist der amtliche Riditer ebenso befangen,

und bekanntlidi waren es gerade die politischen Delikte, wegen deren

die liberale Zeit zuerst das Geschworenengeridit verlangte und durdi-

setzte. Man stellt derzeit den Geschworenengeriditen die Sdiöffen-

geridite gegenüber und erwartet von der Zusammenarbeit amtlicher

und Laienrichter einen gegenseitigen wohltätigen Einfluß. In Deutsch-

land war im Reidistag kurz vor dem Krieg eine sdiarfe Debatte

über die Geriditsverfassung, aber die Gesdiworenengeridite hielten

1) Es muß hier daran erinnert werden, daß der Artikel vor dem Umsturz

geschrieben war. (A. d. H.)
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damals allen Angriffen stand. Gewiß werden sie mehr als amd.die

Riditer von anderen Vorstellungen geleitet als von den Begriffen des

Gesetzes, sind anderen als den vom Gesetz ^ ""f^r'J rvlT
Aussen, persönliAer Zu- oder Abneigung, Mu e.dsgefuhl und Vor-

urteil m;hr zugänglich. Auf dem Lande z. B smd d,e GesAworenen

bei Eigentumsdelikten, namentlidi bei Brandstiftungen, geneigt, aut

eeringe Verdachtsmomente hin zu verurteilen, während sie wegen

Körperverletzung oder Kindestötung leidit freispredien. In der

Großstadt werden wiederum Beamte, die sdilecht gezahlt sind und

aus Not veruntreuen, leidit freigesprodien, und andere wenn die

angedrohte Strafe außer Verhältnis zur Sdiuld steht. Das enthal

sidierlich eine Gefahr der Zersplitterung, des ungleidien Redites, der

Zufallsentsdieidung. Aber anderseits liegt in dieser Auffassung des

Redites als eines Bestandteiles des gesamten sozialen Lebens, in dieser

Ablehnung des Budistabenurteils ein fruditbares Moment, da^ dem

Gesetzgeber seine Sterblidikeit, eine Grenze seiner Madit zeigt, das ihn

zwingt! mit der Zeit zu gehen und seiner Aufgabe geredit zu werden,

die im Gesetz ein Bild geben soll von der Reditsauffassung der leben-

den anständigen und verständigen Mensdien. Audi gelehrte R.diter

irren, und der Unterschied zwisdien ihrer Irrung und der vonGesdiwo-

renen ist zumeist, daß sie unser Gefühl verletzen obwohl wir uns

[hrer Logik beugen müssen, während das Verdikt der Ge^^worenen

das Gesetz verletzt, wir aber im Herzen mit ihm zufrieden sind. Der

gelehrte Riditer vertritt bei soldiem Gegensatz das geltende die

ctdiworenen das gewünsdite Gesetz. Wie sidi bei Sdiöffenger.di^

Laien und amtlidie Riditer zueinander verhalten werden, ist noch

nidit zu übersehen. Es kann audi das Gegenteil dessen eintreten, was

man hofft. Die Mitarbeit der Berufsriditer kann die Laiennditer

irremadien, wo ihr Mitleid und einfadier Reditssinn spridit, wah-

rend sie dort, wo Leidensdiaft, Vorurteil oder Parteilichkeit sie leitet,

sich nidit beeinflussen lassen.
, j •• „^

Der Fall der Mutter, die nadi vier Tagen ihr Kind tötet, drangt

eine zweite Frage auf. Für das Seelenleben der werdenden oder ge-

wordenen Mutter hat jede feinfühlige Mutter ein besseres Verständ-

nis als ein gelehrter Psydiiater. Denn sie hat es in höherem oder

minderem Grade selbst gehabt, und edites Mitfühlen setzt da-gene

der Situation voraus. Das gilt aber für mandierle, Zustande der Frau

und audi des Kindes, des Jugendlidien. Und so drangt sidi aus dem
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Falle die allgemeine Frage auf, warum die Frauen als Geschworene

(oder Sdiöffen) ausgesdilossen sein sollen. Derzeit ist der Aussdiluü

ein Bestandteil des allgemeinen Systems, das wir aber allerorten zu

durdibredien im Begriffe sind. Für uns kann daher nur die Frage auf-

geworfen werden, ob nidit gerade die riditerlidie Tätigkeit Arer

Natur nadi den Frauen mehr entzogen ist als den Männern. Nun

waltet bei der Frau im allgemeinen vielleidit die Eigensdiaft d«

Gesdiworenen in seinem Gegensatz zum amdidien Riditer noch

stärker vor als beim Manne. Die Frau ist vielleicht Empfindungen

außerhalb des Gesetzes nodi zugänglidier, und vielleidit wäre ein

Geridit, das lediglidi aus Frauen bestünde, den Gefahren des Oe-

sdiworenengeridites nodi mehr ausgesetzt als ein Geridit aus

Männern. Den Gefahren, denen aber die Vorteile gegenüberstehen.

Dodi braudit diese Frage nidit erörtert zu werden. Die Frauen

werden immer nur einen Bestandteil des Geridites bilden, einen E.n-

sdUag geben, und dieser wird gewiß wohltätig wirken. Wir haben

uns bei jeder Außentätigkeit, die wir der Frau zugestanden haben,

mühsam dem Vorurteil entrungen, und wenn der Versudi gemadit

wurde, ist er geglüdct. Audi der Versudi mit dem Riditertum ist in

den Vereinigten Staaten seit langem gemadit und man ist mit ihm

durdiaus zufrieden. Die Vergleidiung spridit für ihn, und die furdit-

bare Mahd des Krieges unter den Männern wird ihn notig madien

um die Gesdiworenengeridite wieder ^1"^"^^\f .''"""t"- ^^s
Einführung ist aber widitig und nötig, um der Verfassung, um des

Selbständigkeitsgefühles unseres Volkes willen. Aber audi um solAe

Urteile, wie es das besprodiene Todesurteil ist, zu vermeiden. Denn

Gesdiworenengeridite hätten zwisdien unwiderstehhdiem Zwang und

stntsverwirru'ng zur Zeit der Tat nidit jene sublime Unterscheidung

gemadit wie der Kassationshof, derart, daß, wenn sie den einen

Begriff als nidit zutreffend erkannten, sie "^^^^^ ^f^^
" *^

besdiäftigt hätten. Dem Gesdiworenen tritt der konkrete Fall en

gegen während der Berufsriditer leider zu oft geneigt ist, die

BegHffe zu spalten und, wie der Kassationshof in dem vor-

He'gnden Fall, sidi damit zu beruhigen, daß nur der unwider-

stehlidie Zwang, aber nidit die Sinnesverwirrung zur Grund

läge des ersten Urteils angenommen wurde, ^erat gelehrte

Logik mag eine Doktorfrage entsdieiden, aber nidit die Tat

eines lebendigen Mensdien.
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1920

Am 25. Oktober wurde es eröffnet. Ohne Sang und Klang. In

einem Zimmer der Räumlidikeiten, die ihm angewiesen sind, ver-

sammelte sich eine kleine Zahl von Personen, die unmittelbar an der

Institution gearbeitet hatten oder arbeiten. Kein fremder Gast war

geladen, kein Beriditerstatter. Der enge Kreis, der mit allem Ge-

sdiehenen vertraut war, wirkte auf die Reden, die gehalten wurden.

Sie waren ernst, warm, aber ohne äußeren Schwung, asketisdi ein-

fach. Nur der Gestorbenen wurde gedacht, sonst gemahnt, gewarnt,

versprochen, gemeinsame Arbeit geplant. Keine Zeitung berichtete

über die kaum so zu nennende Feier. Mit Recht rügte eine Rednerin

dieses Zuviel an Bescheidenheit und wies darauf hin, wie in anderen

Ländern die ganze Öffentlichkeit an der Entstehung einer so neu-

artigen und hoffnungsreichen Einriditung interessiert worden wäre.

Es liegt in der Psydiologie der Masse, daß die Achtung der anderen

durch die Achtung, die man für sich selbst hat, beeinflußt wird; und

aus dem Buche der Weisheit, das gewiß der HofFart und Prunk-

sucht nicht dient, mag man lernen, daß man sein Licht nicht unter

den Scheffel stellen soll. Wir Österreicher haben darin viel ge-

sündigt und büßen es.

Das Jugendgericht ist der allgemeinen Aufmerksamkeit, Schätzung

und Unterstützung wert. In seiner besonderen Form ist es auf dem

Kontinent eine ganz originelle Schöpfung und seine Geburt hatte

viele Hindernisse zu bestehen. Das Gesetz vom 25. Jänner 19 19

(StGBl. Nr. 46) trägt audi in seinem Anfangsparagraphen das Merk-

zeichen der Zangengeburt. „Bis zur Erlassung gesetzlicher Bestim-

mungen über die Jugendfürsorge und das Jugendstrafrecht" — heißt

es dort — „ist der Staatssekretär für Justiz ermäditigt, durch Voll-

zugsanweisung Jugendgerichte zu erriditen." Ein Provisorium nach

zwölf Jahren — seit dem Ersten österreichisdien Kindersdiutzkongreß

1^07 — geschlossenen Kampfes um die Reform! Die Gegnerschaft,

die überwunden werden mußte, war aber auch stark genug. Da war

zunädist die Schablone der gerichtlidien Organisation. Sie ist darauf

eingeriditet, daß die Zuständigkeit nach der Art der Tätigkeit be-

stimmt ist. Insbesondere ist Zivil- und Strafgeriditsbarkeit vonein-

m
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ander strenge getrennt; ähnlidi streng wie Verwaltung und Justiz.

Von diesem Gesiditspunkt aber bietet die Agende des Jugendgeridites

ein krauses Gemisdi. Es ist manchmal reines Pflegsdiaflsgericht,

manchmal Pflegsdiafls- und Strafgericht und in einer Gruppe von

Fällen sogar Strafgericht über Niditjugendliche. Das einigende Mo-

ment, weldies dem Jugendgericht Farbe und Charakter gibt, ist bei

ihm nicht die Art der Tätigkeit, sondern ihr Zweck. Es ist das Ge-

ridit zum Schutze der Jugend. Diesem Schutz dient die Pflegschaft,

dient die Bestrafung des Jugendlidien, wenn sie als notwendig und

zwedtmäßig zu seiner Erziehung erscheint, und dem gleidien Zwedte

dient die Bestrafung von Personen, weldie Jugendlidie sdiädigen

oder gefährden. Der Ansdiluß dieser letzteren Agende hat lange Zeit

audi Freunde des Jugendgerichtes befremdet. Man hat darauf ver-

wiesen, daß das Geridit eben deshalb, weil es den Gesdiädigten ver-

tritt, nidit objektiv genug sein könne. Aber audi das ist altes System,

das den Zwedt verkennt, und ein berufener Beurteiler, Ben B. Lind-

sey, Jugendriditer in Denver (Colorado), der bekannte Vorkämpfer

des Jugendgeridites, bringt hiefür in seinem Budie „The problem of

the diildren" ') überzeugende Beispiele. „Wir haben Männer und

Frauen ins Gefängnis geschickt", endigt das betreffende Kapitel,

weil sie Zigaretten und alkoholisdie Getränke an Jugendlidie ver-

kauft haben. Wir haben hohe Geldstrafen über viele Erwadisene ver-

hängt. In den meisten Fällen haben wir die Eltern und Bürgen unter

Bewährung gesteUt ebenso wie die Kinder. Sie haben uns beriditen

müssen und sind dabei Freunde und Mitarbeiter des Jugendgerichtes

geworden." ^

Der zweite und weit mäditigere Feind, der besiegt werden mußte,

war das Dogma der Vergeltung, die Auffassung, daß das Delikt

nadi religiös-ethisdier Logik eine gleidi sdiwere Sühne verlange die

persönUdie Eigenschaften mildern, aber das Verhältnis nidit andern

können. Eine Auffassung, die zugleidi den Sdiuldhaften als Sunder

zu einem Verstoßenen der Gesellsdiaft madit, ihm für sein Leben

lang einen Makel anheftet. Nodi der Beriditerstatter des Herren-

hauses über das Jugendstrafredit (1911) steUt diese harte unbarm-

herzige Grundlage des österreidiisdien Strafredites fest. Jeder ein-

zelne Reformvorsdilag, der ihr gegenüber die Strafe als soziale Er-

^^''(^Acm Titel „Die Aufgaben des Jugendgeridites" ins DeutsAe über-

setzt von Dr. Paul, Verlag Salzer, Heilbronn.
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Ziehungsmaßregel erfaßte, stieß auf sAarfen Widerstand. So die

Tilgung der Verurteilung, deren wichtigste Folge erst im Hause selbst

gegen Regierung und JustizaussAuß durchgerungen werden konnte,

lo die Umwandlung der Kerkerstrafe in Arrest, dje Grauen er-

weckte, weU Arrest die Strafe für Vergehen oder Übertretung se.,

Verbrechen und Arrest in keine Proportion gebracht werden können.

So die bedingte Verurteilung, die unter dem Drudke der Pohz.sKn

im Recht wirklich nur als bedingter Strafnadilaß durchgmg wobei

wieder erst in der Nationalversammlung gegen Theoretiker, Re-

gierung und Justizausschuß ein grundlegender Gedanke, der Nadilaß

der Rechtsfolgen aus dem Urteil, besdilossen wurde, mmer und

immer wieder erklang das alte Lied, die Justiz durfe n At m

sdiwächlidie Humanität ausarten, was niemand will, wobei aber

Schwädie nicht mit psydiologisdier Einsicht -T^^iselt werden darf

Der Gedankengang des alten Dogmas störte auch die Gesetzgebung

arbeit über Jugendstrafrecht und Fürsorgeerziehung. Idi erinnere

^ä lebhaft daran, daß noA in §4 des letzten Entwurfes eines

Jugendstrafgesetzes die Endigung des Strafverfahrens durdi eine Er-

mahnung an den Jugendlichen nur dann gestattet war, wenn die Tat

St bloß nach den Umständen geringfügig, '-dem zugleuh nur

mit einer Geldstrafe oder mit einer drei Monate n.dit uberschreiten-

S;; ^^eiheitsstrafe bedroht war. So daß also die kle.ns« UnredliA-

keit (auch die jetzige Entwendung bestand damals noch nicht
,
die

Wegnahme eines Sf^elzeugs oder Kudiens nidit mehr unter § 4 fallen

konnte. VergebliAer Versuch, Regierung oder Benditerstatter davon

'r überzeugen, daß nur die in der Tat selbst zun. Ausdru
J

ge-

angl^e GesinUg maßgebend sein könne, nicht die S^ablone, d. be,

einer Gruppe von Straftaten mit drei oder seAs Monaten als Hodist-

rafe absdiließen kann, je nadi größerer oder geringerer Abs ufung

Auch das Gesetz über Fürsorgeerziehung fand Hindernisse aller Ar

und so mußten wir dem Schidsale danken, daß, als der neue^taat

seine Tätigkeit begann, an der Spitze des Just.zamtes ein Mann

Ind der als Richter und Politiker der theoretisdien Disputation

Zt std und mit dessen Hilfe wir das provisorische Gesetz vom

T linner 1919 als erste Absdilagszahlung auf das uns vorsdiwe-

b nie große Reformwerk erlangten. Mit dem Gesetz allem war es

aber noch nidit getan. Es kam erst die Frage der Unterkunft. Da

wIenerTugendgeHcht (an das zunädist allein gedadit werden konnte)
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hatte kein Obdach. Eine Anzahl von Unterbringungsplänen schei-

terte. Anderthalb Jahre dauerte es noch, bis endlidi die bisherigen

Räumlichkeiten des Bezirksgeridites Landstraße sowie die nodi nidit

fertiggestellten Baulichkeiten in Kaiser-Ebersdorf dem Jugendgerichte

zugewiesen wurden und zugleich die Vollzugsanweisung vom

23. September 1920 (StGBl. Nr. 439) erschien, um dem Gesetze vom

25 Jänner 191 9 zu wirklichem Leben zu verhelfen.

Die Vollzugsanweisung ist nüchtern gefaßt, allzu nüchtern. In

dem Stück 132 des StGBl., weldies sie enthält, ist voran eine zweite

Vollzugsanweisung angeführt, deren § i ich im ersten Moment als

zu ihr gehörig auffaßte. Da heißt es: „Nidit der Sdiutz der Ge-

sellsdiaft gegen den Verurteilten, sondern der Sdiutz des bedingt

Verurteilten gegen die Gefahr des Rückfalles ist der unmittelbare

Zwedi der Schutzaufsidit." Es wäre mir ein Labsal gewesen,

wenn eine ähnlich warme Äußerung auch die Vollzugsanweisung

für die Errichtung von Jugendgeriditen eingeleitet hatte. In-

dessen, das Wichtigste ist die Vollzugsanweisung selbst sind die Be-

stimmungen, die dem Jugendgerichte nunmehr die Möglidike.t geben,

zu arbeiten. Daß zunädist seine Zuständigkeit auf Übertretungen

eingeschränkt ist, während §4 des Gesetzes vom 2 j. Janner 1919

erlaubt, ihm audi das vereinfachte Verfahren in Verbrechen- und

Vergehenssadien Jugendlicher zu übertragen, mag als Übergangs-

bestimmung für kurze Zeit hingenommen werden, für die Zeit, in

der das Jugendgericht sidi einrichtet, sich an seine schon jetzt um-

fassende Arbeit gewöhnt hat. Dann ist es aber allerdings nötig, den

§ 4 gleichfalls ins Leben zu führen. Denn als Ausgangspunkt aller

Rechtspflege über Jugendliche muß gelten: Es gibt bei JugendUchen

keine Verbrechen und Vergehen im Sinne des allgemeinen Straf-

gesetzes! Immer sind die Taten entweder Jugendstreiche oder der

Lsdruck einer mangelnden oder •"-"S^'haften Erziehung einer Ver-

wahrlosung, an der zumeist nicht der Jugendliche die Schuld trag^

sondern jene, denen seine Erziehung anvertraut ist^ Immer bedarf es

niAt einer Sühne, sondern der Erziehung und auA die im einzelnen

Fall verfügte Strafe ist nur eines der Erziehungsmittel.

Die Vollzugsanweisung im einzelnen zu bespredien, betrachte 1*

nidit als Aufgabe. Die Vollzugsanweisung ist erlassen das Jugend-

geridit kann arbeiten. DasWiener Jugendgeridit! Denn das ist das ein-

zige, das Neues. Gutes unabhängig von demAlten leisten kann. Wo der
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Jugendrichter in die alte Organisation eingepferdit ist, wird er über-

all gehemmt und gehindert sein. Das darf ihn nidit entmutigen. Aber

ich meine, nur das freie Jugendgericht kann voll arbeiten. Das Ar-

beitsgebiet ist groß genug. Das Jugendgericht hatte seinem unmittel-

baren Zweckgedanken zufolge die Geriditsbarkeit über Jugendliche,

die sich gegen das Strafgesetz verfehlt hatten. Seine Zuständigkeit

ist aber nadi doppelter Riditung hin erweitert worden. Es hat die

Pflegschaft über alle unmündigen und jugendlichen Personen, bei

denen unzulängliche Fürsorge angenommen wird (auch in Fällen der

§§ 142, 169, 178 u. a. des ABGB.). Es kann auch die Geschwister

der Jugendlichen, die es in Pflegschaft hat, einbeziehen. Es hat ins-

besondere die Pflegschaft über strafbare Jugendliche, aber auch über

Jugendlidie, die durdi strafbare Handlungen anderer verletzt oder

gefährdet sind. Es hat endlich das Strafverfahren wegen Über-

tretungen von Jugendlichen, aber auch — und das ist die größte Er-

weiterung — wegen Übertretungen, durch welche Jugendlidie ver-

letzt oder gefährdet werden. Um das leisten zu können, was nun-

mehr seine Aufgabe ist, muß der Jugendrichter ein Mensdi sein, der

Verstand, Gemüt und Energie vereinigt, der gewinnt und zugleich

imponiert. Um die ihm anvertraute Schutzfürsorge zu leisten und

insbesondere gerade jetzt die große Schutzfürsorge und Erziehungs-

arbeit, welche die Kinder und Jugendlichen bei uns verlangen, da

wir Jahre hinter uns haben, in denen sie in beispielloser Weise ver-

nachlässigt und verwahrlost wurden, braucht er aber audi einen Stab

von tüchtigen, gewissenhaften, eifrigen Gehilfen, Pflegern und

Pflegerinnen, die einen besoldet, die anderen entgeltlos, je nach ihrer

Tätigkeit. Frauen insbesondere an Bord! Sie wirken ihrer Anlage

nach auf Kinder und Mütter leichter, weicher, unmittelbarer. Die

Tätigkeit der Pfleger hauptsächlich ist die Aufgabe der Zukunft, sie

sind die Stütze, ihr bienenartig sorgsamer Fleiß ist die Voraus-

setzung für die Bedeutung des Jugendgeridites. Aber nicht die Voll-

zugsanweisung des Staatsamtes ist die Anweisung, die sie zum Voll-

zuge bringen sollen, sondern das Büdilein von Ben B. Lindsey,

welches ich bereits angeführt habe und das ich in Tausenden von

Exemplaren bei den Gerichten, bei den Behörden, in den Schulen, in

den Gemeindeämtern und allerwärts im Publikum verbreitet sehen

möchte. Hier spridit ein Mann von Kopf und Herz und vieljähriger

Erfahrung, aus einem Lande, in dem allein diese große Einrichtung
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gedeihen konnte, weil es keine Sdilösser hat und keine Basalte. In

diesem Lande sind aber auch die Temperamente, ist der Drang nach

Erwerb stark ausgebildet und sdiwächlidie Humanität hätte keine

Erfolge gehabt. Man kann sich aus dem Budie Lindseys überzeugen,

daß es oft schwere Jungen waren, mit denen er zu tun hatte, die Ein-

brüdie verübt, Autos und Pferde gestohlen. Banden gebildet hatten,

die er aber dodi bezwang durdi Geduld und Vertrauen auf die guten

Grundlagen der Mensdiennatur. „Sein Leitstern", sagt er vom

Jugendriditer, „muß Liebe, verbunden mit Gereditigkeit sein. Liebe

ohne Gereditigkeit wird leidit zu schwädilicher Gefühlsduselei, aber

es gibt auch keine wahre Gerechtigkeit ohne Liebe.

Zwei Gefahren drohen dem Jugendgeridit. Die eine ist der Büro-

kratismus, der bei uns ungewöhnlidi stark entwidielt ist und sidier

bald seine Fangarme um das Jugendgeridit zu legen bemüht sem

wird. Er ist deshalb so gefährlich, weil er formelle Ordnung bnngt;

in dieser Ordnung aber tötet er das Leben. Die zweite Gefahr besteht

in gefühlsmäßigem Übersdiwang, in allzu großen Erwartungen von

den Erfolgen des Geridites, denen dann leidit Enttäusdiung und

Disziplinlosigkeit folgen. Die Erfolge des Geridites und der Pfleger

verlangen Mitarbeit der Eltern und der Umgebung des Jugendlidien,

der vom Pfleger bewadit und geleitet werden soll. Aber Eltern und

Umgebung werden diesem gar oft entgegenarbeiten. Sie werden ihm

Mißtrauen, Selbstsucht, oft selbst Bosheit entgegenstellen. Audi der

Jugendliche, besonders wenn er sdion in höherem Alter steht, wird

oft mißtrauisdi und trotzig sein. Namentlidi wenn er sdion ^^e Luft

des Gefangenhauses geatmet hat. Es bedarf daher vieler Geduld,

vieler Geduld. Man darf den Mut nidit verlieren, audi wenn Hoff-

nungen, die man mit Grund zu haben glaubte, immer wieder tausdien.

Gottes Mühlen mahlen langsam. Als Wegweiser und Tröster mag

wieder Lindsey empfohlen werden. „Selbst wenn einmal die prak-

tisdie Arbeit des Jugendgeridites nidit so ist, wie sie sein soUte -
sagt er -, „so ist es dodi besser, Jugendgesetze zu haben als nidit,

audi wenn dann ihre einzige Wirkung wäre, daß sie eine Handhabe

zur Besserung der Kinder liefern, ohne sie an der Schwelle ihres

Lebens als Verbredier zu brandmarken." Und weldie Freude mag

sidi mit der messen, einem Mensdien, der sidi und anderen verloren

sdiien, sein Leben und sein Vertrauen zu sidi wieder gewonnen

zu haben. — Die Herzen hoch!
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DER SCHUB

1923

Wir sind aus dem Polizeisystem ins Fürsorgesystem getreten.

Mindestens rufen wir das allenthalben aus. Alles widerhallt von

Fürsorgeanstalten, Fürsorgevereinen, Fürsorgekongressen und sonsti-

gem Fürsorgeapparat. Daneben führt aber der alte bureaukratische

Polizeistaat sein Regiment weiter, und während w.r den Menschen

nicht mehr als bloßes Material des Staates, das dieser nadi seinem

Interesse dulden oder ausstoßen mag, sondern als Eigenwert und

den Staat als Mittel zu seinem Sdiutze aufgefaßt wünsdien, blüht

das mensdienveraditende Mittel des Polizeistaates weiter - der

Schub - in mancherlei Gestaltung, als Ausweisung, als Abschiebung

oder Abschaffung.
. . 1 • j.„^

Idi will hier nicht von Ausländern sprechen, obwohl wir durdi

die Verengung der allgemeinen Menschenredite im Staatsbürgerrecht

einen argen Rücksdiritt gemacht haben; aber die Staaten sind ein-

ander jetzt mehr als je feindlidi gesinnt, behandeln Staat und Staau-

volk mehr als je als gleichbedeutend, und der Kampf gegen das Recht

der Ausweisung lästiger Ausländer muß noch seine Zeit abwarten.

Ich spreche also nur von Ausweisung oder Abschaffung von Staats-

bürgern, die entweder in ihre Heimatsgemeinde oc^er an die Grenze

des Polizeigebietes gebradit und dort ihrem Schidcsal überlassen

werden. , . -r. i

Idi hatte als Armenvertreter einen 22jährigen Bursdien zu ver-

teidigen. Er war an einem Feiertag mittags in einer belebten Gasse

ins Fenster eingestiegen und selbstverständlich sofort ertappt worden.

Der Fall war also juristisdi nicht interessant. Seine Strafkarte war

aber seltsam. Ein Jahr schweren Kerkers, dann zwanzig bis fünfund-

zwanzig Abstrafungen wegen unbefugter Rüd^kehr, dazwisdien

wenige kleine Diebstähle, offenbar aus Not. Was war geschehen?

Der Junge war in Wien geboren und hatte stets hier gelebt Ebenso

seine Eltern. Vom Großvater oder Urahne her war er nadi einem

tschediischen Dorf zuständig, ohne die Spradie oder dort irgend

jemand zu kennen. Er war Lehrling und hatte sich von dem Gesellen

verleiten lassen, dem Meister einen Geldbrief, den «auf die Post

bringen sollte, zu stehlen und dem Gesellen zu geben. Er selbst hatte
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für sidi nidits genommen. Diebstahl mit zweifadier Qualifikation,

er wurde zu einem Jahr Kerker verurteilt. Er benahm sidi m der

Strafanstalt mustergültig und wurde von ihr dringend zur Fürsorge

empfohlen. Ebenso verwendete sidi der Kremser Verein warm für ihn,

und der Meister, dem er das Geld gestohlen hatte, erklärte s^ be-

reit ihn wiederzunehmen, weil er ein anständiger und lediglich ver-

führter Junge gewesen sei. Der Gedanke sdieiterte aber an der

Wiener Polizei, die nid« zu bewegen war, auf den Sdiub zu ver-

ziditen. So wurde der arme Junge in das tsdiechisdie Dorf gebradit.

wo er nicht leben konnte, und die folgenden Jahre waren ausgefüllt

durdi seine Rückkehr nadi Wien. Ertappen durdi die Polizei, Ab-

strafung wegen verbotener Rüdkehr, neuerlidie Absdiiebung und

so fort, bis er durdi Elend und vielleidit durch Ekel vor weiterem

soldien Leben zum Einbrudi bei hellem Tag in belebter Gasse ver-

anlaßt wurde. Er verteidigte sich gar nidit.
, , „

Idi beriditete den Vorfall in den Juristisdien Blättern und sdiloß

mit den Worten: „Die Seele dieses jungen Mensdien hat die Wiener

Polizeidirektion auf ihrem Gewissen." Der Artikel wurde von der

politischen Zensur gestridien.

Das war 1915-1916. Aber im Dezember 1923 spielten vor dem

Verfassungsgeriditshof zwei ähnlidie Fälle, und wieder war es die

Wiener Polizeidirektion, die die Zukunft zweier junger Gesdiopfe

bedrohte. Es war ein Mäddien und ein Bursdie, beide in Wien ge-

boren und hier lebend, aus anständigen Familien. Beide waren in

sdiledite Gesellsdiaft geraten und wegen Diebstahls bestraft - das

Mäddien zu drei Wochen Arrest, der Bursdie wegen Kofferdieb-

stahles zu sedis Monaten Kerker. Die Eltern hatten sie wieder ms

Haus genommen, und die seitherigen Beridite lauteten niAt ungun-

stig. Aber beide waren Optanten, Bundesbürger, jedodi noch der Ge-

meinde nidit zugewiesen, und die Lüd.e des nodi fehlenden Durdi-

führungsgesetzes wollte die Wiener Polizeidirektion gebrauchen -

man darf wohl sagen: mißbraudien -, um die beiden jungen Men-

sdien von ihrer Familie weg aus dem Wiener Polizeigebiet abzu-

schaffen. ,, , _ , „ „•„

Was hätten sie in der Fremde werden sollen ohne Erwerb, Besitz

und Bekannte? Das Mäddien wahrsdieinlidi eine Dirne und der

Bursdie ein Vagabund. ... c- ^;»

Das ganze Sdiubwesen ist in unserer Zeit sinnlos. Einst war die
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Heimatgemeinde wirkliche Heimat, der Wohnsitz von Eltern und

Bekannten, Ort des Jugendlebens und der Erziehung, Wahrsdiem-

lichkeit von Beschäftigung und Erwerb. Wenn der anderwärts sozial

Ausgeglittene in die Heimat gebracht wurde, so ^ar Hoffnung, daiS

er sidi wieder aufraffe. In der Zeit der Fabriken, der Großstädte der

Eisenbahnen hat sich das völlig verändert. Heimat und Erwerbsort

fallen auseinander. Im Deutschen Reich, außer Bayern, ist seit langem

das Heimatsystem ganz fallen gelassen. Die Heimat ist Fremde ge-

worden, und die Verwaltung, die aus Verwahrlosten und Aus-

geglittenen wieder Menschen züchten will, mit denen man leben

kann, muß sich den neuen Verhältnissen anpassen. Sie muß für sie

Erwerbsgelegenheit suchen und schaffen, sie beaufsichtigen, um neue

Entgleisung zu verhüten, ohne sie jedoch als Zwänglinge zu be-

handeln. Der Zweck muß Fürsorge sein, nicht Abtuung nach dem

Grundsatz des Erlasses, den man dem Polizeiamt eines deutschen

Duodezländchens nachsagte: Der wütige Hund solle erschlagen oder

über die Grenze gejagt werden, damit er fürderhin keinen Schaden

mehr anrichte! j , „ l,, .,

Bei meiner Achtung vor dem jetzigen Polizeipräsidenten hat es

mich geradezu gewundert, daß die betreffenden Beschlüsse unter ihm

gefaßt werden konnten.

Für Gesetzgebung und Verwaltung erwädist aus dem Fursorge-

gedanken für die Behandlung Entgleister eine ernste Aufgabe.

STRAFVOLLZUG ')

1924

In dreifadiem Teilsystem übt der Staat seine Straftätigkeit aus:

durch Strafgesetz, Prozeß und Vollzug. Alle drei Teile sind, wie

^^^^- hier etwas gekürzt wiedergegebene - Artikel wurde laut einer An-

merkung der Redaktion von Ofner ^aus seinem Krankenzimmer, das sem Sterbe-

zimmer werden sollte*, dem ^Morgen* emgesdiidct. (A. d. H.)
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wir wissen, bei uns veraltet; aber die Kritik der Bevölkerung be-

schränkt sich auf Gesetz und Prozeß. Ist der Mann zu drei Jahren

Kerker verurteilt, so ist die Sache auch für das Publikum erledigt,

obwohl doch die eine Tat nicht den Menschen ausmacht und dieser

Mensch nach Ende des Strafvollzuges auch leben will und muß. Der

konkrete Grund hiefür besteht darin, daß der Strafvollzug der

Staatsanwaltschaft untergeordnet ist, während dies doch einen

Widerspruch enthält. Der Mann, der als Ankläger in dem Ange-

klagten alles Schlechte findet, der in dem Verbrecher einen Aus-

würfling sieht, welcher nicht mehr das Recht hat, mit den ehrlichen

Menschen zusammenzuleben, ist gewiß der Letzte, der unbefangen

das Gedankenleben der Verurteilten zu sichten versteht. Einmal

hatte ein Minister das Verständnis für diesen Zustand: das war

Anton von Hye, der den Strafvollzug von der Staatsanwaltschaft

loslöste, einen Generalinspektor schuf und, als er abtrat, selbst dieses

Amt annahm.

Im Heere der österreichischen Monarchie bedurfte der Offizier,

der heiraten wollte, wenn er nicht mindestens Hauptmann war,

einer Kaution. So mußte eine größere Anzahl von Oberleutnants

aus dem aktiven Dienst treten und aus diesen entnahm Hye die

Gefängnisbeamten, weil nach seinem richtigen Urteil der Offizier

die ungeschlachten, erziehbaren Rekruten im Auge hat und diese Auf-

fassung auch auf den Verbrecher überträgt. Nadi seinem Tode hatte

die Staatsanwaltschaft wieder die Oberhand; das Amt des General-

inspektors wurde nicht mehr besetzt, die alte Wirtschaft fortgesetzt.

Ich habe als Abgeordneter mehrere Sessionen hindurch die Reform

verlangt.

Ich wende mich neuerlich an die Öffentlichkeit mit der Auf-

forderung, hier einzugreifen. Der Grund der allgemeinen Indifferenz

besteht darin, daß die Strafe als Vergeltung, der Sträfling als un-

verbesserlich betrachtet wird. Die Kriegsjahre haben gezeigt, wie

fehlerhaft diese Auffassung ist, daß wir es fast immer mit Verwahr-

losten, zumeist ohne eigene Schuld Verwahrlosten zu tun haben.

Staat, Presse, die gesamte Bevölkerung müssen zusammenwirken in

der Erkenntnis, daß die verurteilten Menschen Menschen geblieben

sind, zumeist geeignet, sich wieder ehrenhaft ihr Brot zu schaffen

und anständige Mitglieder der Gesellschaft zu werden. Strafe ist

nicht Vergeltung, sondern soziale Erziehung.

18 ofner, Sdiriften
273



IV. ZUR SOZIALWISSENSCHAFT UND ETHIK



I ?

(I



f f

r
1 ;

h i

V

v

iljiii i
i

geschweige denn auch nur in geringstem Maß zufrieden, geschweige

denn derart, daß er Reichtum und Wohlsein des anderen betrachten

kann, ohne Schmerz und Neid und Groll zu empfinden?

Für das Jahr 1848 erlaube iA mir hiefür nur ein einziges Beispiel

anzuführen, eine Stelle aus Ernst Violands Sdirift: „Die soziale Ge-

sdiichte der Revolution in Österreich". Er zeidinet den Drude, der

auf den Wiener Fabriksarbeitern lag. Es war kurz vorher die neue

Arbeitsweise der Fabrikation entstanden und hatte viele Tausende

von Arbeitern nach Wien gelodt, weldie aber dann, teils durdi die

Krisen des Jahres 1847 und durdi Mißernten, teils durch E'nfuhrung

neuer Maschinen, die Arbeiter entbehrlich maditen, in sdireckl.Aes

Elend geraten waren. Violand setzt nun fort: „Die Folge der furcht-

baren Zustände der abhängigen Arbeiterklasse war, wenigstens in

Wien, wie idi aus eigener Ansdiauung weiß, grenzenlose Imrnora-

lität und sittlidie Verwilderung. Ganze Vorstädte, wie Thury,

Lieciitental, Altlerchenfeld, Strozzischer Grund, Margareten, Hunds-

turm, neue Wieden, Fünf- und Sechshaus wimmelten von ^^^J^gehun-

gerten, zerlumpten Arbeitern, und abends erfüllten die ungudeliciien

Mädchen der Fabriken in dem jugendlidisten, selbst Kmdesalter die

Ghds und den Stadtgraben, um für einige Groschen jedem dienst-

bar zu sein. Im Jahre 184J oder 1846 zogen sie sogar mit jungen

Fabriksarbeitern, den sogenannten Kappelbuben, weldie auf die An-

näherung der Polizei zu achten hatten, in den Straßen der inneren

Stadt herum und scheuten sich nicht,zur größeren Bequemlichkeit ihres

horizontalen Nebengewerbes Bänke und Polster mit sich zu nehmen.

Auch näditliche Raubanfälle kamen fast täglidi vor. Der Regierungs-

rat Baron Buffa soll zu jener Zeit bei sehr empfindliAer Kalte am

Minoritenplatz ganz nad.t ausgezogen worden sein^ Das sdiauder-

hafle Elend dieser Fabrikssklaven, namentlidi im Winter, gmg in

das Unglaublidie, und doch waren sie überglücklidi, wenn sie nur

nicht ihren Verdienst verloren; dann blieb ihnen "'*" "^rig, als zu

verhungern oder zu stehlen." Welch furchtbares Gemälde, und doch

nur naite Wahrheit! Es mag Ihnen einen Begriff von der Not geben,

welche, sobald eine Eruption eintrat, sie zur Revolution steigern

"""

Dodi ich will heute die konkreten sozialen Bilder des Jahres 1848

nicht vor Ihnen entrollen. Die Erinnerung an die damalige Bewegung

der Geister bringt uns eine andere aus früherer Zeit ins Gedächtnis,
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mit weldier idi sie vergleidien mödite. Es sind nun 1900 Jahre her,

da war in Judäa eine gewaltige soziale Erhebung. Das Volk, das von

den Römern unterdrüdct war, das nadi seiner Freiheit lechzte, das

noch in seinem Gedäditnisse den siegreichen Kampf der Makkabaer

hatte, deren letzte Nachkommen noch unter ihm lebten, sehnte sich

nach einem nationalen Messias. Da trat ein Held der Ethik auf,

welcher durch sein tiefes Gemüt, durdi seine Übereinstimmung mit

den Wünsdien des Volkes, durdi seine feurige Beredsamkeit das Volk

aufregte, die Massen um sidi sammelte, endlidi zum König aus-

gerufen wurde, in Jerusalem einzog, den Tempel säuberte und seine

reine Lehre predigte. Aber das damalige Bürgertum zog den Druck

des Römers einem Zustand vor, weldien es, so wie heute, Herrschaft

des Pöbels nannte. Die ungeordneten Massen seiner Anhanger waren

bald zerstreut, er selbst wurde getötet. Seit jener Zeit sind die Phari-

säer der ewigen Veraditung der Gesdiidite überantwortet worden.

Und mehr als 1800 Jahre nadiher, 1848, erleben wir ein ähnliches

Ereignis. Wohl trat kein soldier Held an die Spitze, aber die Man-

ner der Erhebung waren edle, uneigennützige Männer.

Wird dodi die Bewegung von den Studenten eingeleitet! Das

bedeutet, daß es sich um eine ethisdie, keine politische Sadie handelt.

Der Student wird nidit vom Egoismus, sondern von Begeistening

geleitet. Sein Ideal kann falsdi sein, seine Stimmung ist es nidit. Den

Studenten in erster Linie ist der 12. und 13. März zu verdanken.

Die akademisdie Legion erhält audi späterhin die Führung, und es

ist zu bewundern, was diese jungen, kaum dem Knabenalter ent-

wachsenen Leute leisteten, weldie Einsidit und Kraft sie bewahrten,

wie wiUig die bärtigen Männer ihnen folgten, weil ihr guter Wille

außer Zweifel stand. Erst als das Bürgertum anfing zu gro"«".
^f

man den Arbeitern bei den öffentlidien Notarbeiten Normallohn

und Normalzeit geben wollte - allerdings zu jener Zeit ein idecv

logisdier Versuch - erst dann begann der innere Kampf, und das

Bürgertum rief gegen die Arbeiter nadi dem siegreichen Soldaten. Die

Erhebung wurde unterdrüdct, die Häupter getötet eine Masse der

edelsten jungen Männer starb und verdarb im Kerker. Die Burger-

sdiaft Wiens aber richtete an den Fürsten Windisdigrätz eine Adresse

folgenden Inhaltes: „Mit innigster Verehrung erscheinen wir vor

Euerer Durdilaudit, um Hodidemselben unseren tiefgefühlten Dank

für die Herstellung der gesetzlidien Ordnung und Ruhe darzubringen,
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ker als der Appell an die MensAenliebe, es verlangt von den gesell-

schaftliA Begünstigten und von ihrer Gesamtheit dem Staat, em

anderes Gefühl; ein Gefühl, das nicht glaubt, dem »nd"«=n "«'

Wohltat zu geben, sondern was ihm gebührt, es verlangt Geredmg-

keit und eine ihr dienende, sofort in Wirksamkeit tretende Tatkraft.

Deshalb bedeutet der Moralgedanke, der 1848 sein Antlitz gezeigt

hat, auch objektiv einen Fortsdiritt; er zeigt d^n Enterbten der Ge-

sellschaft das Ideal, wenn auch nicht nahe, so doch erreichbar und

nicht bloß in einer unsiditbaren Welt.
• j j,^

Wenn die Kämpfer des Ideals zusammenstehen, so wird es docn

wohl möglich sein, die rauhen Sitten, welche der Ego«-- '"

J"
Menschen zeitigt, zu mildern und zu dem zu ^^^ren was man Ge-

nossenschaft der Menschen nennen kann. Wir mögen diese Hoffnung

lo kräftiger hegen, als das Ideal heute durA die Arbeiter getryen

wird, welche allerdings auch durch einen Klassenegoismus g fuhn

werden, der aber nicht Privilegien verlangt, sondern nur gle.^

Recht mit den jetzt Privilegierten Das war vor '9°° J^l^r;"

f'^^
der Fall, daß sich eine Millionenklasse organisierte und organisieren

konnte, mit dem klaren Bewußtsein ihres Z^les, mit der offen au.

gesprochenen Absicht, gleiches Recht mit al en zu haben, und d^ß

L'e Organisation mindestens in «^--^^fT^A^T^
herrschaft aufgenommen wurde an den Sch.dsalen des Lande.

Wir haben indessen nicht darüber
'^^'^^^^'f'\f'.T\Z

Kampf um die Ideale siegen oder unterliegen werden, ^.r kamp en

um das, was den Menschen zum Menschen macht; so wie die Lerche

Tgt ^eil ihre Natur es will, so ist der gute Mensdi gut weil es

S;; Natur entspricht. Aber die Guten, die -k ^enu^J-jf
'

/"*

dem Schmerz und der Gefahr zu trotzen, sind selten Wir sind den

Männern, welche sich in den Märzugen 1848 mit klarem B-ß
sein für Freiheit und Menschentum eingesetzt haben, welche im Be

wußtsein, einen ihrer Existenz gefährlichen Weg zu gehen die^

W doci nicht scheuten, weldie die Fahne des MensdienreAtes hoA

getragen, für sie gekämpft und geblutet haben wenn auch gewiß

keh Bec^auern. denn sie sind einen sdiönen Tod gestorben, wir sind

tL aber Weihe und Dankbarkeit schuldig. D-^j'-^^
J, J

Übereinstimmung mit Ihnen allen zu sein, wenn ich -S-J Jrt d"
am i^ März hinaus wallen zu ihrem Grab; wir wollen uns dort das

Smbde geben, ihr Andenken nicht zu vergessen, die Empfindungen
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für das Wahre und Gute, mit denen sie erfüllt waren, in uns zu be-

wahren und zu kräftigen, den Zielen, für die sie gelebt haben und

gestorben sind, all unsere Kraft zu widmen und unbekümmert um

Lob und Tadel der Menschen, unbekümmert audi. ob wir siegen oder

besiegt werden, den Kampf um Volksrecht und Mensdientum aufzu-

nehmen und zu führen bis zum Ende.

SCHILLER ALS VORGÄNGER DES WISSENSCHAFTLICHEN
SOZIALISMUS

Vortrag, gehalten am 8. März 190« in der PhilosophUdien Gesellsdiaft an der

Universität zu Wien

Von den beiden großen Dichtern und Freunden hat jeder seine

besonderen Verehrer. Das ist tief in ihrem Wesen begründet. Goethe

war eine plastische Künstlernatur. Er schaute und lebte, dadite und

genoß, und was er so empfand, ward in ihm wie ungewollt zur

Dichtung. Deshalb ist er naiv, tendenzlos. ..klar und doch un-

begreiflich, wie die Natur" - Worte Schillers. Deshalb ist er audi

in sich geschlossen, selbst ein Ganzes und nicht geneigt, an ein weiteres

Ganze sich anzuschließen.

Anders Schiller. Ein großer Diditer. war er dodi nicht Dichter

in erster Linie. Sein ursprüngliches Wesen ist ethisdi. Er war ein

Apostel der Freiheit und des Mensdientums. dem das Gesdiick es
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VI, A.t. lAf^fn in Poesie auszuströmen. Er steht

vergönnte, seine glühenden Ideen in i oe.ic
Diditung

sondern wärrat und zündet
^^^^ ^^j„

Fadi. Und da sie aie «nc
herabzusetzen.

beherrsAten,sowurdeesMode SAd^e nebe
^^^ ^^^^^^

Vorsänger der .ol^^jd^^^^

aber davon, daß Schiller eine a
verbinden?

Forscher und hat nur
^ • Vorkämpfer des Prole-^

'",fh L'r mII et en nd sucln hiefür die wissen-

tariats, will ihm zur Macht vernei
be-e^nen sidi in ihren

schaftliche Unterlage. Aber die beiden ^ann r be^e^ne

Theorien und ihrer Bedeutung Beide grundeiwu^
^^^einert die

fen Kampftheorien in seinem I^eengang Daiwin ve^al^^e

Malthussche Lehre zur Theorie der
'^^;^'^^^^^:^:^'^Xr seine

lebenden Wesen Ira Kampf ums Da-m, Marx gewinn

Theorie der Sesellsdiaftlichen ^nw.ck^^^^^^^
'SeStSfassung, die

kämpf, die sogenannte
^^^"'f^''l*'. ,; '

„, geine Lehre vom

allgemeine Klassengesetz spiegelt.
p ; „„^i größere

Beide Männer haben aber für d. ^''''~\,^^^^, .^^r sdion

Bedeutung. Sie nehmen die
^^/««^^^^^^^^^^ _ ,,^ ,,

vor ihnen von
-"«^"^"/^^^^''f;, die Soziologie von der

r-^'^he^r ; und Lg^ctte -, die aber vereinzelt ohne

'XS ^rtn! auf l GeS^Tinwissen geblieben waren.

Da traten Darwin und Marx auf, und durch sie, durch ihren

Sdiwung, ihre induktive Beweisführung aus der Gegenwart, durch

die Massenhaftigkeit des Materials, das sie brachten, unterstützt von

dem wissenschaflUch und politisch revolutionären Zug der Zeit wurde

die Entwicklungslehre wissenschaftliches Gemeingut und führend für

das weitere Forschen.

Das ist ihr bleibender Ruhm: auch für Marx selbständig be-

deutend neben seinem Ruhm als Organisator des arbeitenden Pro-

letariats. Deshalb wird die Entwicklungslehre als solche mit ihrem

Namen bezeichnet, und stört es ihre Größe nicht, wenn die spätere

Forschung ihre Sondertheorie als teilweise irrig und jedenfalls als

nicht derart ausschließlich gültig erkennt, wie sie selbst und mehr

noch ihre orthodoxen Anhänger es behaupten. Darwins Ruhm

wird durch die sich an ihn anschließende Migrations- und Mutations-

theorie, durch die keimphysiologischen Hypothesen Weismanns und

seine Gegner, durch die Neu-Lamarcksche Schule u. a. nur erhöht.

Das gleiche gilt für Marx von allen neueren sozialtheoretischen Ver-

suchen, mögen sie in der Revision einzelner Sätze der Marxistischen

Lehre bestehen, im Ersatz seiner dialektischen Methode durch eine

induktive und dynamische; möge Gumplowicz den Kampf auf eth-

nischen Boden verlegen, Kropotkin das Gesetz der gegenseitigen

Hilfe aufstellen, andere mit Comte und Spencer nichtwirtschaftichen

Faktoren einen größeren Einfhiß zugestehen als Marx wollte. Die

biologische Entwidilungstheorie heißt Darwinismus, die soziale

kmipft trotz Spencer, dem es am nötigen Gegenwartsgefühl und

Temperament fehlte, aa-M^rx an, und alle, welche den Ent-

wicklungsgedanken erkannt und aufgenommen haben, heißen Vor-

gänger dieser Männer und ihrer Lehre. Goethe wußte nichts von

Zuchtwahl, war auch nicht Lamarekist. Seine Annahme einer Ur-

Pflanze oder eines Ur-Tieres, weldie sich in jeder einzelnen Pflanze,

in jedem einzelnen Tier ausdrücke und allmählich entfalte, war,

wie Schiller sofort erkannte, ein Idee, eine von der platonischen nur

durch' ihre Immanenz, aber allerdings durch ihre Immanenz unter-

schiedene Abstraktion, die er irrig als Erfahrung betrachtete. Doch

diesen fruchtbringenden Irrtum in dem leitenden Gedanken teilte

er — wie Madi, bewiesen hat — mit G^ibi und anderen wissen-

schaftlichen Forschern ersten Ranges. Genug daran, daß er den Ge-

danken festhielt, sich durch ihn in seiner Beobachtung leiten ließ,
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daß er durdi ihn für die Pflanzenblüte, für den Zwisdbenkiefer-

knodien des Menschen und sonst nodi wertvolle entwicklungs-

geschichtliche Entdeckungen gemacht hat.

Ähnlidi haben wir uns die Stellung Sehilkrs zu denken. Schiller

lehrte nicht den Klassenkampf, dadite die Entwidilung nicht na-

tional wie die historische Schule und war ebensowenig Positivist.

Was er aber erkannte, war die Tatsadie, daß der Mensch und sein

Denken sidi allmählidi unter dem Einfluß des gemeinsamen Lebens

und Lebenserwerbs ent>vickelt, daß in solcher Art insbesondere audi

das scheinbar dem Leben fremde Idealdenken entsteht und reifl.

/
Es ist höchst anziehend zu beobachten, mit welchem nüchternen,

konkreten Ernst dieser ideale Mensch über Wesen und Werden des

Idealdenkens forschte.

Schiller hatte in seiner Jugend englische Philosophen kennen-

gelernt; als reifer Denker ging er aus Kant hervor. Kant hatte das

Problem der Philosophie in die Untersuchung der Erkenntnis ver-

legt und diese — zunädist zur Kritik der metaphysischen Behauptun-

gen — auf zwei konstitutive Faktoren zurückgeführt, die er apriorisdi

nannte: die rei»e Vernunft und die Dinge an sich, unerkennbare Ein-

drücke, aus denen durdi Einfluß der Vernunftformen Erscheinungen

werden (das primum scientiae) und Erfahrung entsteht. Die Lebens-

arbeit des großen Weisen bestand nun darin, das Inventar derVer-

mnfi zu sammeln, zu erforschen, was im Denken des Menschen auf

sie zurückzuführen ist; wobei er wohl das Hypothetische seiner

Schlüsse nicht klar durdischaute. Das Merkzeichen glaubt er in der

Eigenschaft der Allgemeinheit und Notwendigkeit zu finden. Denn

da die Vernunfl allen vernünftigen Wesen gemeinsam ist, muß das,

w^as aus ihr fließt, bei ihnen allgemein gelten, und als notwendig

muß es ersdieinen, weil das vernünftige Wesen aus der Vernunfl,

als gleichsam seiner seelischen Haut, nicht heraus kann.

Von diesem Gesichtspunkt aus untersucht er das Denken, wol>ei

er die überkommene DreiteHung der geistigen Vermögen (Er-

kenntnis-, Gefühls-, BegeKrungsvermögen) hinnimmt und nicht weiter

prüft. Die apriorischen Denkformen, die er für das Erkenntnis-

vermögen aufstellt (Raum, Zeit, Urteilsformen) werden von Schiller

mandimal verwertet, wirken aber auf ihn nidbt unmittelbar

schöpferisch ein. Dagegen wird er mächtig von dem angeregt, was

Kant in der Kritik der Urteilskraft und der praktischen Vernunft
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über das Verhältnis dts ästhetisdien zum ethisdien Denken lehrte.

NachJKumt ist beides völlig verschieden, steht sogar im Gegen-

satz. Die Empfindung des Schönen beruht auf uninteressierter Lust.

Lust aber ist der Ausdruck der Lebenskraft und daher wesentlidi in-

dividuell. Hat jemand ein besonders geartetes Lebens- und Lust-

gefühl, einen eigenen Geschmack, so kann ihm der andere den seinigen

nicht durch Argumente beibringen. Es gibt keinen Beweis für das,

was sdiön ist. Wenn wir trotzdem in einem gewissen allgemeinen

ästhetisdien Urteil übereinstimmen, so läßt sich das nur auf eine

Gemütsstimmung zurückführen, die mit der Vernunft, unserem ge-

meinsamen Organ, in irgendwelchem, uns unerkennbaren Zusammen-

hang steht.

Dagegen ist das Sittengesetz — nach Kant — ein unmittelbarer

Ausdruck der Vernunft, der einzige, in dem wir sie positiv erkennen.

Es hat auch sdion nach außen den Charakter des Allgemeinen und

Notwendigen, denn es lautet: „Handle so, daß die Maxime deines

Handelns als Prinzip einer allgemeinen Gesetzgebung gelten kann."/

Gesetz ist hier begrifflidi das Notwendige. Zufolge dieses seines Ur-

sprunges kann es sich aber auf Lust nicht stützen. Denn Lust ist

individuell und das Individuelle widerstrebt dem Allgemeinen, das

unbedingte Geltung verlangt. Wir können dem Sittengesetz daher

nur das Gefühl der Achtung entgegenbringen, dasselbe, das uns auch

das Erhabene einflößt. „Ein Gefühl der Unlust" — so zeidinet es

Kant — „aus der Unangemessenheit der Einbildungskraft in der

ästhetischen Größenschätzung zu der Schätzung durch die Vernunft,

und eine dabei, zugleich erweckte Lust aus der Übereinstimmung eben

dieses Urteils, der Unangemessenheit des größten sinnlichen Ver-

mögens, mit Vernunfl:ideen, sofern die Bestrebungen zu denselben

doch für uns Gesetz ist." (Kritik der Urteilskraft, § 27.)

Diese großartige, aber sdiroffe Sittenlehre, die — wie idi sie

nennen möchte — \njMosjQpbi^v-erwandelte altpr^^^

hat unseren Dichter tief empört. Er weiß es von sich, daß er nicht

nadizudenOiTTiatte, ob seine Maxime s\6\ verallgemeinern lasse.

Tyrannei und Bedrückung hatten ihn unmittelbar, instinktiv mit

Absdieu erfüllt. Aus seinem freien Empfinden erwuchsen ihm der

Zorn und Enthusiasmus, die seine Werke sdbiufen. Er selbst war sich

der lebendige Zeuge für die innere Einheit von rechtem Schönheits-

und Sittlidikeitsgefühl. Er nennt Kant bei aller Verehrung, die er
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für ihn hat, „den Dral^p seiner Zeit^ weil sie ihm eines Solon noch

nicht wert und emf^nglich schien". „Womit aber" — fügt er bei —
„haben es die Kinder des Hauses verschuldet, daß er nur für Knechte

sorgte?" („Über Anmut und Würde.") Und in den Xenien schreibt

er als Gewissensskrupel:

„Gern dien' ich den Freunden, doch tu ich es leider mit Neigung;

Und so wurmt es mir oft, daß ich nicht tugendhaft bin."

Mit der grimmen Antwort:

„Da ist kein anderer Rat, du mußt suchen sie zu verachten,

Und mit Abscheu alsdann tun, wie die Pflicht dir gebeut."

S(^iller stellt der logisch-kritischen Theorie Kants eine positiv-r

psj^chologische entgegen, die einen deutlidi erkennbaren genetischen

Zug hat, wenn derselbe auch in seinen philosophischen Schriften

durch die dialektische Form, die sich der Dichter von Kant an-

geeignet hat, teilweise verdeckt wird. Nicht als ob er durch Kant

erst zur Idee angeregt worden wäre; wir finden sie schon in einer

früheren Schaffensperiode. Aber durch Kant lernt er erst planmäßig

denken, die Idee zur Theorie entwickeln, während sein Gegensatz

zu Kants ästhetisch-ethischer Auffassung zugleich ihren Inhalt aus-

reift. Ich folge in der weiteren Darlegung vorzugsweise, wenn auch nicht

ausschließlich, den „Briefen über die ästhetisdie Erziehung des Menschen".

Schiller erkennt, daß Wirksamkeit ein Wirkendes voraussetzt

und gestaltet deshalb aus dem Sittengesetz, damit es wirken könne,

einen sittlichen Trieb. „Wenn die Wahrheit im Streit mit Kräften

den Sieg erhalten soll, so muß sie seihst erst zur Kraft werden und

zu ihrem Sachführer im Reich der Erscheinungen einen Trieb auf-

stellen" (8. Brief). Diesen stellt er dem physischen Trieb entgegen

und läßt den Willen frei sein, weil er weder durch die physische

noch durch die sittliche Notwendigkeit bestimmt sei. An Stelle eines

logisdien Gegensatzes tritt also bei Schiller ein dynamischer auf, eine

Gegenwirkung zweier Kräfte, zu denen als dritte in der Empfindung

der Wille tritt. Wir wollen mit dem Dichter nicht rechten, daß er

diese Empfindung für eine selbständige Kraft hält. Der Irrtum ist

noch heute nicht überwunden.

Dazu kommt ein zweites Moment. „Wir wissen" — sagt

Schiller — „daß der Mensch anfängt mit bloßem Leben, um zu

endigen mit Form, daß er früher Individuum als Person ist. Der

sinnliche Trieh kommt also früher als der vernünftige zur Wirkung^
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und in dieser Priorität des sinnlichen Triebes finden wir den Auf-

schluß zu der ganzen Geschichte der menschlichen Freiheit"' (20. Brief).

Man sollte diese Worte unter ein Monument setzen, das dem

Denker Schiller gewidmet ist. In ihnen ist der sozialgenetisdie G?r^

danke klar ausgesprochen. Sie werden im 25. Briefrdtirdi die ^orte

ergänzt: „Ein soldier Sprung ist nidit in der mensdilidien Natur";

die bewußte Anwendung des Gesetzes der allmählidien Entwicklung

auf das menschliche Denken.

Sdiiller nimmt eine einheitlidie Denktätigkeit an, die mit dem

sinnlichen Denken beginnt und sidi durdi Zwisdienstufen allmählidi

zum idealen, sittlichen, vernünftigen Denken entwidelt. Diese Be-

zeichnungen sind für ihn gleichbedeutend.

Der Mensdi ist im Anfang nur ein Teil der Natur. Sein Denken

wird vom Naturtrieb beherrsdit, d. h. „von der Naturnotwendigkeit

durch das Medium der Empfindung" (Über Anmut und Würde).

„Alles hat nur Existenz für ihn, insofern es ihm Existenz versdiaftt;

was ihm weder gibt noch nimmt, ist ihm gar nicht vorhanden"

(24. ästhetisdier Brief). Als die beiden herrsdienden Triebe nennt

der Diditer mit genialem Blid^ „Hiw»ge^~uad.Iiebe", den Trieb nadi

Erhaltung des Individuums und der Gattung.

Sdiiller mag die Herrsdiaft der Natur nidit schelten. Sie versteht

besser Ordnung zu halten als Philosophie:

„Einstweilen, bis den Bau der Welt

Philosophie zusammenhält,

Erhält sie (die Natur) das Getriebe/

Durch Hunger und durch Liebe."

Er rät in seinen Xenien einem Weltverbesserer:

„Nur für Regen und Tau und fürs Wohl der Mensdiengesdilechter

Laß du den Himmel, Freund, sorgen, wie gestern so heut."

Tadelt den philosophisdien Egoisten:

„Und da lästerst die große Natur, die, bald Kind und bald Mutter,

Jetzt empfanget, jetzt gibt, nur durch Bedürfnis besteht?"

Bei dem Mensdien ist aber die ihm eigentümlidie Kraft, das

Denken, in diesem ersten Zustande dienstbar. Die Begierde beherrsdit

uneingesdiränkt den Willen. „Der natürlidie Charakter des Men-

sdien zielt selbstsüditig und gewalttätig viel mehr auf Zerstörung als

auf Erhaltung der Gesellschaft" (3. Brief). Das Bedürfnis sdiafft das
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Reich des Lehens oder der Sinnlichkeit: das Reidi der Interessen und

Zwedke, der Mühsal und des sinnlidien Genusses, der gesellsdiaft-

lichen Kämpfe, der Standesunterschiede, der Unterschiede von reich

und arm, vornehm und niedrig; ein Reidi, das die meisten Mensdien

ihr Leben lang im Banne hält, ihre Talente und Kraft verbraudit.

Schiller begreift dies, solange das Bedürfnis drückt:

„Nichts mehr davon, ich bitt* euch; zu essen gebt ihm, zu wohnen;

Habt ihr die Blöße bedeckt, gibt sidi die Würde von selbst/'

Anders wird sein Urteil, wenn der Druck gewichen ist, wenn

nicht Not, sondern Selbstsucht den Mensdien gefangen hält:

„Der zahlreichere Teil der Menschen wird durdi den Kampf

mit der Not viel zu sehr ermüdet und abgespannt, als daß er sidi

zu einem neuen und härteren Kampf mit dem Irrtum aufraffen sollte.

Wenn diese unglücklichen Menschen unser Mitleiden verdienen, so

trifft unsere gerechte Verachtung die anderen, die ein besseres Los

von dem Jocii der Bedürfnisse freimacht, aber eigene Wahl darunter

beugt" (8. Brief).

Das Denken des Menschen kann sidi aus diesem Bann befreien.

Wenn es genügend erstarkt ist, kann es das Jodi absdiütteln und

wird dann frei — ideal. Denn ideales Denken ist kein anderes als

freies, als Denken, das nicht eine ihm von andersher aufgenötigte

Richtung geht, sondern sich durch den eigenen Sdiwung, durdi die

ihm aufsteigenden Ideen in ihrer inneren Ausgestaltung und Ver-

zweigung bewegen läßt. Daß diese Ideen dem Sdiönen, Guten, Wah-

ren nachstreben, liegt in der Natur des menschlidien Denkens. „Jeder

individuelle Mensch, kann man sagen, trägt der Anlage und Be-

stimmung nacii einen reinen idealisdien Menschen in sidi" (4. Brief).

Wie wird aber das Denken frei?

Auf die sozial-wirtschaftliche Voraussetzung kommen wir in der

Folge zurück. SdiiUer forscht zunädist psydiologisdi. Der Gegensatz

zwischen Sinnlichem und Vernünftigem erscheint unüberbrüdbar.

Wie wird er dennocii überwunden? Der Akt erfüllt den Dichter mit

tiefem Staunen. Er enthält ihm das Geheimnis der Mensdiwerdung.

In seinem Nachlasse findet sich der Satz: „Das Wohlgefallen an der

reinen Form, am Schönen ist ein unbegreiflidier Schritt, den der

Mensch tut; in keiner Gesdiichte der Mensciiheit habe idi diesen

Übergang naciigewiesen gefunden."

290

Er ist ihm „etwas Unendliches", „die höchste aller Schenkungen",

ein Wunder, geschichtlich und persönlich:

„Nur ein Wunder kann dich tragen

In das schöne Wunderland."

Schiller sucht mit echt wissenschaftlidiem Drang psychologische

Bindeglieder. Er findet sie in der Freude und im Spiel. Die Be-

freiung braucht Energie. Für den einzelnen Menschen im einzelnen

Moment erfolgt sie regelmäßig durch eine starke lustvolle Erregung,

durcii Freude: Freude als solciie oder Freude an einer Person oder

Sache, Liebe, Begeisterung. Sd^iller findet nidit Worte genug, um die

Freude- jMi preisen. Sie ist der psychische Ausdruck aller Energie: /

„Freude heißt die starke Feder in der ewigen Natur." Freude eint die

Menschen. Freude macht gut, macht stark und mutig, stolz vor Königs-

thronen. Sie weckt das Selbstgefühl; „jeder freut sicii seiner Stelle".

Der Dichter stellt das Motiy dec J^reude als Grundlage aller

freien Sittlichkeit auf. Im Anschluß an die schon angeführte Unter-

scheidung zwisciien den Knechten und den Söhnen des Hauses nennt

er Furcht die Triebfeder des Sklaven;

„Freude, führe du mich immer an rosichtem Band" (Die Triebfedern).

Den tiefen Zusammenhang zwisciien der Sdiillersdien Freude

und Sittlichkeit hat Rosenkrantz schön gezeichnet. (Über „Schillers

Lied an die Freude".)

Die sozial entscheidende Auslösungsform für zwangloses Denken

erkennt der Dichter im Sj^el. „ So weit wir auch die Gesciiichte be-

fragen, es ist dasselbe bei allen Völkerstämmen, welche der Sklaverei

des tierischen Standes entsprungen sind, die Freude am Schein, die

Neigung zum Putz und zum Spiel" (26. Brief). Denn das Spiel ist

eine Tätigkm- ohne Zwang des Lebens, mindestens des augenblick-

lichen Bedarfes. Es entspringt einer überschüssigen, einer vor-

handenen und nicht gebrauchten Kraft. „Das überflüssige Leben

stachelt sich selbst zur Tätigkeit. Von dem Zwang des Bedürfnisses

nimmt die Natur durch den Zwang des Überflusses oder das phy-

sische Spiel den Übergang zum ästhetischen Spiele" (26. Brief).

Das Spiel enthält also die äußerliche Freiheit. Es bedarf nur

noch des Reizes, den auf das menschliche Denken kraft seiner Natur

die Sciiönheit übt — „der Mensch soll mit der Schönheit nur spielen

und er soll nur mit der Schönheit spielen" — und das auch innerlicii

freie, das künstlerische Denken ist erwacht:

/
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scheinungen in allgemeine Formeln, midit in der Natur, sondern in

uns. Das Naturgesetz ist nichts anderes als der Ausdruck unseres

Ordnungssinns, „Ökonomie des Denkens", wie Ernst J^aA nüch-

terner als Schiller, aber gleichartig im Gedanken erklärt.

Auch sonst hat der Dichter wahre Triumphe seiner Theorie ge-

feiert, obwohl man ihn selten dabei nennt. Das Spiel als Vorgänger

der Kunst (Jerusalem, Wesen und Ziele der Ästhetik) und seine

erzieherische Kraft ist seither anerkannt, ebenso wie überschüssiige

Kraft als sein Ursprung (Groos). Die Entwicklungsidee des Dichters

ist von der Wissenschaft legitamiert worden. Poujy leitet alles

Zweckdenken aus dem Bedürfnisherd ab, der im Befriedigungsherd

eine Reaktion findet. Meynert hat nachgewiesen, daß das primäre

Denken des Menschen egoistisch und erst das sekundäre altruistisch

ist. Die biologische Psychologie leitet das ideale Denken aus dem

naturalen in ähnlicher Weise ab wie Schiller, und erkennt, wie er,

eine einheitliche Denktätigkeit an, die vom Empfinden und Begehren

durdi die Phantasie zum Erkennen aufsteigt. Aug. Comte, der

Schöpfer der Soziologie, geht von einem ähnlidien Gesetz der drei

Stufen im Denken aus, die regulierend das soziale Leben bestimmen.

(Prospectus des travaux scientifiques necessaires pour reorganiser

la soci^te). Denn audi für Schiller ist das ideale Denken keine

Träumerei, das zeigen namentlich die ästhetisdien Briefe und ihre

Adresse. Wenn er das Ideal auch dem Leben entgegenstellt (Das

Ideal und das Leben): er erwartet vom freien Denken eine glüdi-

lidiere Zeit. Es tritt immer wieder als Kraft anregend, weisend,

helfend ins Leben ein und wird zum Demiurg der Zukunft. „Gib

der Welt, auf die du wirkst, die Richtung zum Guten, so wird der

ruhige Rhythmus der Zeit die Entwicklung bringen" (9. Brief). —
Der Dichter hat sdion in den ästhetischen Briefen die Entwicklung

als geschichtlich erfaßt. Nicht der einzelne, die Menschheit entwickelt

sich. Die drei Epochen des Fortsdirittes durchläuft der einzelne

nadi dem Gesetz der Gattung (24. Brief). Die Ontogenese ist auch

hier eine verkürzte Wiederholung der Phylogenese. Schiller erkennt

klar die gesellschaftlidie Natur des Mensdien. „Er kommt zu sich

aus seinem sinnlichen Schlummer, erkennt sich als Mensch, blickt um

sich her und findet sich — in dem Staate. Der Zwang der Bedürf-

nisse warf ihn hinein, ehe er in seiner Freiheit diesen Stand wählen

konnte" (3. Brief).
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Im „Sßwergang" und im „Eleusisciien Fest", audi m manchen

kleineren Aufsätzen („Etwas über die erste Menschengesellsdiaft )

in Xenien und zerstreuten Bemerkungen versucht sidi Sdialler die

wirkfiche Entwicklung des Mensciiengeschlechtes vorzustellen wobei

er die drei Epociien der ästhetischen Briefe, die er schon dort als

nur in cler Idee voneinander geschieden bezeidmet, durdi eine kon-

krete historische Folge ersetzt.
, „ • • u

Der Mensdi ist zuerst Troglodyte, lebt für sidi allein, ist ab-

hängig von jedem Zufall, sdieu und wild. Dann wird er Jäger und

Hirte. Dann Ad^erbauer. Hier beginnt (für Sd^iUer, der auch hienn

Nadifolger hat, weldie ihn nidit nennen) die Kultur, die sidi im

einsamen und im nomadisdi zerstreuten Wesen nidit auslösen konnte

(26 Bnief). Der Adcerbau schafft ständigen Wohnsitz, standiges

Zusammenleben und damit audi Sitte, Ordnung, die Voraussetzun-

gen der Kultur. Der Fortsdiritt ist zunädist wirtschaftlich. An den

Ad^erbau' knüpfen sidi Obst- und ölbau, Rind und Pferd er-

scheinen, allerhand Gewerbe sdiließen sidi an: Bau des Pfluges, des

Hauses, des Sdiiffes. Der Bergmann kommt hinzu, der Kautmann.

Die Gesellsdiaft erweitert sidi, es entsteht die Stadt. „Naher gerud^t

ist der Mensch an den Mensdien."
'^""

-Ein reges gesdiäftiges Leben erwadit; Tedinik und Forschung

stellen sidi in seinen Dienst. „Großes wirket ihr Streit, Größeres

wiii^et ihr Bund."
. . ^.

'

An'che wirtsdiaftlidie Kultur sdiließt sidi die geistige an. Sie

erwädist dem Wohlstand. Sind die Mittel, durdi weldie der Mcnsdi

das Leben gewinnt, durdi die Mitarbeit gewadisen, und laßt ihm

das Bedürfnis Muße, dann 011«
windet sidi vom Sinnensdilafe die freie sdiöne Seele los .

I^ Wohlstand erkennt der Dichter mit nüditernem Ernst die

soziale Voraussetzung, damit durdi Spieltrieb und Freude der ideale

Sinn erwachen kann: j -j, J/
Der Mensdi ist nodi sehr wenig, wenn er warm wohnt und sich />

satt" gegessen hat, aber er muß warm wohnen und^ satt zh essen .

haben, wenn sidi die bessere Natur in ihm regen soll."

Das Gewerbe hat die Tedinik entwid^elt, sde wird nunmehr zur

Kunst, „Von der Freiheit gesäugt, wadisen die Künste der Lust.

'Das Nadidenken war in den Dienst des Lebens gestellt, es wird

nunmehr freie Wissenschaft:
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„Im stillen Gemach entwirft bedeutende Zirkel sinnend der Weise,

Sudit den ruhenden Pol in der Erscheinungen Flucht."

Am innigsten mit Zusammenleben und sozialer Kultur ver-

wachsen sind Redit und Sitte.

„Doch der Mensch in ihrer Mitte

Muß sich an den Menschen reihn

Und allein durch seine Sitte

-''^ Kann er frei und mächtig sem."

Oie erste Göttin, welche Ceres zu Hilfe kommt, ist Themis mit

dem Gott der Grenzen: „Freundliche Sdirift des Gesetzes, des

menschenerhaltenden Gottes."

Alte Sitte und enges Redit genügen aber nur, so lange die Ver-

hältnisse enge sind. Wenn sich die Gesellsdiaft weitet, wird audi

ein anderer Geist. Klassen entstehen und Klassenkämpfe, Stände

bilden sich und sondern sidi voneinander; „Regel wird alles und

alles Bedeutung". Aus der Stadt ergießen sidi „Pflanzer der Mensdi-

heit". Der Wohlstand wächst. Das Wissen, das „redende Blatt" be-

freit den Geist, „es zerrinnt der Nebel des Wahns". Aber mit dem

Wohlstand und freiem Denken verbindet sich — das zeigt die Ge-

schichte immer wieder (lo. Brief) — in den herrsdienden Kreisen die

Zügellosigkeit, mit dem Wahn des Glaubens versdiwinden Scham

und Sitte:
\

„Des Gesetzes Gespenst steht an der Könige Thron."

Wohl dem Staat, in dem der Meister dann „zur rechten Zeit die

Form zerbricht", in dem er nidit wartet, bis

„Aufsteht mit des Verbrechens Wut und des Elends die Menschheit,

Und in der Asche der Stadt sucht die verlorne Natur."

Man hat Schiller aus dem düstern Bild, das er von der Selbst-

befreiung des Volkes gibt („Weh denen, die dem ewig Blinden . . ."),

oft einen Vorwurf gemadit. Aber ist es nicht wahr, daß jede Revolu-

tion Ströme Blutes kostet, daß sie eine in Elend verkommene, in der

Wut rüdksiditslose und bildungsfeindliche Menge auf die Straße

bringt, daß sie bei aller Notwendigkeit, wenn die Freiheit nidit

anders errungen werden kann, ein schweres Übel bleibt?

Audi Schiller will nur mit dieser Sdiranke die Freiheit im Frie-

den. Er läßt die Eidgenossen schwören: „Lieber den Tod, als in der

Kneditsdiaft leben." Und er spridit die großen Worte, die seither ein

Glaubensbekenntnis der Freiheit geworden sind, und austönen:
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„Der alte Urständ der Natur kehrt wieder.

Wo Mensdi dem Menschen gegenübersteht

Zum letzten Mittel, wenn kein anderes mehr

Verfangen will, ist ihm das Sdiwert gegeben."

Nidit anders denkt späterhin Lassalle:

„Sie (die Revolution) wird entweder eintreten in voller Gesetz-

lidikeit und mit allen Segnungen des Friedens, wenn man die Weis-

heit hat, sich zu ihrer Einführung zu entsdiließen, beizeiten und von

oben herab oder aber sie wird innerhalb irgendeines Zeltraumes her-

einbredien unter allen Konvulsionen der Gewalt, mit wildwehendem

Lodenhaar, erzene Sandalen an ihren Sohlen." (Die indirekte Steuer

und die Lage der arbeitenden Klassen.)

Liegt in dieser Gegenüberstellung, in dem Vorzug, den Lassalle

der Weisheit von oben gibt, eine freiheitsfeindliche Stimmung?

Eigenartig zeidinet der Diditer im „Spaziergang" die weitere

Entwidlung des Lebens. Das Getümmel des Marktes stößt den

Mensdien ab, er flüchtet zur verlassenen Flur, zum Gebirg, wohin

„keines Windes Gefieder trägt den verlorenen Sdiall menschlidier

Mühen und Lust". Von dort „nimmt er den fröhlidien Mut hoffen-

der Jugend zurück". Erfüllt nicht sdion unsere Zeit der Drang, den

der Diditer hundert Jahre vorausgesehen hat? Für ihn ist er aller-

dings Symbol. Er will den Charakter des Mensdien zur Natur zu-

rüdführen (7. Brief) und ist hierin Jünger Rousseaus, „der aus

Christen Menschen wirbt" (Rousseau).

Den Weg zur friedlichen Entwicklung findet Sdiiller in der

ästhetischen Erziehung — ästhetisch in seinem Sinne. — „In der

Ausbildung des Empfindungsvermögens als notwendiger Bedingung,

unter weldier allein wir zu einer Einsidit und zu einer Gesinnung

gelangen können" (23. Brief), in Erwed^ung des Gefühls für Sdiön-

heit, Ordnung und Gesetz. („Ästhetisdie Heautonomie.") Wenn das

freie, durdi Sdiönheit zu Pflidit und Wahrheit gediehene Denken die

herrsdiende soziale Kraft der Führer des Volkes geworden ist, wenn

sidi das Volk frei den selbst gegebenen Gesetzen fügt, dann wird

„aus dem Reidi der Natur das der Vernunft" (8. Brief). Die ästhe-

tisdie Erziehung ist deshalb für Sdiiller zugleidi die pohtisdie und

soziale. In seinen Ästhetisdien Briefen stellt er sidi direkt em

politisdies Problem. Er will dem Herzog von Augustenburg „die
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Grundsätze in Erinnerung bringen, durdi welche sich die Vernunft

bei einer politisdien Gesetzgebung leitet" (2. Brief).

Werfen wir einen kurzen Rückbüdi .auf- seinen Gedankengang.

Das soziale und evolutionistische Moment tritt sdiarf hervor. Der

Mensdi entwid^elt sidi im Kampf ums Leben (Hunger und Liebe).

Seine Denktätigkeit ist zunächst nur Mittel in diesem Kampf, dienst-

bar dem Bedürfnis und der Begierde. Aber seine Natur führt ihn zur

Gesellschaft und sein Denken hat in sidi den idealen Keim. Die

Kultur ist zunächst wirtsdiaftlich; die wirtschaftliche bedingt alle

anderen. Erst wenn der leichtere Erwerb Muße gibt und Denkkraft

freiläßt, erwacht durch nachahmenden Spieltrieb, durch Freude an

sich und an der Tat, der Schönheitssinn und mit ihm die ideale Welt.

Kunst, Sittlidikeit, Wissensdiaft wirken ihrerseits befreiend auf das

Leben zurüd, und so entwickelt sich allmählich, aber unaufhaltsam

aus dem Naturmenschen der sittliche, aus dem Staat der Not der

Staat der Freiheit. Diese allmähliche Veredlung der Menschen aufzu-

weisen, ist Aufgabe der Geschichte.

Das ist der Kern von Schillers Soziallehre. Er legt wie Comte

auf die Entwicklung vom Denken aus das Gewidit, betont aber wie

Marx den Primat des wirtsdiaftlichen Fortschrittes und die stets ver-

bleibende Triebkraft des Bedürfnisses, der Not, „der der Mensdi nie

ganz entfliehen soll". (Wie stud. man Univ.-Gesdiidite?)

Wir würden das Verhältnis Schillers zum wissenschaftlichen

Sozialismus nicht voll erkennen, wenn wir hier endigen würden.

Dieser ist keine bloße Forschungsdoktrin; er untersdieidet sich von

seiner kühleren, rein wissenschaftlichen Sdiwester, der Soziologie,

dadurdi, daß er Sozialismus ist, sozialer Befreiungskampf. Er ent-

hält ein Zwedimoment. Er forsdit, aber er will auf Grundlage der

Forsdiung helfen. Er gräbt nadi den Gesetzen, wie die Menschheit

sich entwidielt, will aber das Ergebnis zugunsten der Unterdrüdtten

nutzen. Ja, wie ich schon bei der Charakteristik von Marx hervor-

hob: der Wille zur Tat geht der Forsdiung voraus. Der wissen-

schaftlidie Sozialist teilt mit dem utopischen die Empfindung und

das Streben; er trennt sich von ihm nur in der Methode. Wenn der

Gang der Ereignisse zur Freiheit führt, will er, daß die Menschen

frei werden; wenn ihr Gang das Proletariat auf den Plan bringt, will

er dies den Proletariern zum Bewußtsein bringen. Aber sein Nadi-

denken sudit nur das zeitliche Moment. Sind die Ergebnisse für den
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Befreiungskampf noch nidit reif, so soll abgewartet, soll das Volk

gelehrt, erzogen, in sein Interesse eingeweiht, abgeriditet, zur Reife

vorbereitet werden. Sein Ziel wird durch die Ereignisse nicht be-

stimmt. Wenn audi eine Periode zur Reaktion führte, der wissen-

schaftliche Sozialismus würde stets auf Seite der Bedrückten bleiben,

träte stets für sie und ihre Redite ein. Er hat daher ein ethisdies

Gepräge, trotzdem daß Marx, weil er den wechselnden, durch Er-

ziehung, Umgebung, Interesse bestimmten Inhalt aller Moral er-

kennt; aber auch, weil er an Stelle moralisierender Ideologie ein nüch-

ternes, auf eigene Kraft berechnetes politisches Denken setzen will,

die Moral sehr geringschätzig behandelt. Er ist wesentlich aktiv, ob-

wohl Marx in seinem Alter Bedenken hat, inwieweit sich das unver-

änderliche Naturgesetz der Evolution mit einer aussichtsvollen be-

wußten Tätigkeit wissenschaftlich verträgt. Für das kämpfende Prole-

tariat ist denn audi der junge revolutionäre Marx, der die Proletarier

aller Länder aufruft, sich zu vereinigen, verständlicher und wirksamer.

Auch in diesem aktiven Moment des wissenschaftlichen Sozia-

iismus, in dem Eifer für den Bedrückten, „der nirgends Redit kann

finden", ist Sdiiller sein Vorgänger. Er ist als Mensch noch größer denn

als Dichter, Goethe nennt ihn eine Christusnatur, die alles veredle,

v/as sie ergreift. Er ist von dem Gedanken der menschlidien Freiheit

durditränkt. „Der^Menschjst frei geschaffen, ist frei und war' er in

Ketten geboren."^ Sein erstes Werk ist mjjjxaßuos geschrieben, sein

letztes gilt dem Befreiungskampf eines Volkes. Der Gedanke be-

gleitet ihn ohne Unterlaß, auch in seinen Geschichtsstudien.

So heißt es in der Einleitung zur Gesdiidite des Abfalls der

Niederlande: „Groß und beruhigend ist der Gedanke, daß gegen die

trotzigen Anmaßungen der Fürstengewalt endlich noch eine Hilfe

vorhanden ist, daß ihre berechnetsten Pläne an der menschlichen

Freiheit zuschanden werden, daß ein herzhafter Widerstand auch

den gestreckten Arm eines Despoten beugen, heldenmütige Beharrung

seine schrecklichen Hilfsquellen erschöpfen kann." yyUnd darum

achtete ich es des Versuchs nicht unwert, dieses schöne Denkmal bürger-

licher Stärke vor der Weh aufzustellen, in der Brust meines Lesers

ein fröhliches Gefühl seiner selbst zu erwecken und ein neues un-

verwerfliches Beispiel zu geben, was Menschen wagen dürfen für

die gute Sache und ausrichten mögen durch Vereinigung.''

Ebenso leitet er seine Gesdiidite^s_Dmßigjährig^^^^^ mit
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den Worten ein: „Schrecklich zwar und \ erderblich war die erste

Wirkung, durdi welche diese allgemeine poUtische Sympathie sidi

verkündigte . . . Aber Europa ging ununterdrückt und frei aus diesem

fürditerlidien Krieg. Die Hand des Fleißes hat unvermerkt alle ver-

derblichen Spuren dieses Krieges wieder ausgelösdit, aber die wohl-

tätigen Folgen, von denen er begleitet war, sind geblieben ... So wie

die Flamme der Verwüstung aus dem Innern Böhmens, Mährens

und Österreichs einen Weg fand, Deutsdiland, Frankreidi, das halbe

Europa zu entzünden, so wird die Fadiel der Kultur von diesen

Staaten aus einen Weg sich öffnen, jene Länder zu erleuchten."

Schiller hat ein hohes Gefühl für die WürdcjleiMemchen. Würde

und Sittlidikeit sind bei ihm vereint, darin ist er Jünger Kants.

Weitab liegt ihm der Gedanke einer Wohltätigkeit, welche den

Armen verkümmern läßt und dem Zermürbten von der reichen

Tafel herab ein erniedrigendes Almosen reidit. Er will den Mensdien,

der sich seiner Arbeit freut, dem Veräditer Trutz bietet, geeint mit

seinesgleidien zu einem Volk von Brüdern. Erhobenen Hauptes, will

er, daß der Mensch durchs Leben wandle, durch Freiheit und Sdiön-

heitssinn sittlich und weise.

Doch ich vermeide es, bei dem idealen Grundzug seines Wesens

länger zu verweilen. Ich verlange seine wissenschaftliche Anerken-

nung. Wenn man die Männer nennt, die als erste eine Gesdiichts-

auffassung vertreten haben, nach welcher der Mensdi sidi allmählich

sozial und zunädist ökonomisdi entwickelt, nach welcher auf Grund

dieses gleichsam naturgesetzlichen Werdens und mit ihm sein Denken

sidi kräftigt, schult, befreit, zu höherem Mensdientum vordringt,

während aber die Lebensbedingungen immer wieder ihren beherr-

schenden Einfluß ausüben, der Mensdi immer im Banne von Hunger

und Liebe verbleibt, kurz, wenn man die Vorgänger der sozialen

Entwidilungslehre nennt: so darf der Name Friedridi Sdiiller unter

ihnen nicht weiterhin fehlen.

KARMA
1900

Im Mittelpunkt alles religiösen und philosophisch-ethisdien

Nachdenkens steht das Problem, wie Schicksal und Handlungsweise

des Menschen (Moral) sich zueinander verhalten.
_

Von den Religionssystemen, welche die Kulturvölker m ihrer

Masse beherrsdien, beantwortet das westasiatische (jüdisch-diristhch-

mohammedanische) System die Frage mit dem Hinweis auf einen

unwahrnehmbaren persönlichen Weltenherrn, dessen Wille zugleidi

die Handlungsweise des Menschen und sein Schicksal bestimmt. Uie

Einheit dieses Willens verbürgt den Zuammenhang, auch wenn wir

ihn nicht begreifen. Die Antwort ist einfadi und anschaulich. Aber

Wirklidikeit ohne Wahrnehmbarkeit ist für uns nicht zu fassen.

Der Wille eines Unwahrnehmbaren ist auch nicht erkennbar; wer

vermag also zu sagen, welche Handlungsweise ihm entspricht? In

der Tat wurde mit Hinweis auf diesen Willen das Entgegengesetzte

verlangt: man hat ihn allgütig gepriesen, der seine Sonne leuditen

lasse über Gute und Böse, und man hat unter dem Rufe, Gott wolle

es, Mord, Raub und Brand gepredigt.

Positiver in der Begründung der Ethik ist das zweite, Milhonen

beherrschende Religionssystem, das indische, das im Buddhismus

seine klarste Fassung gefunden hat. Es eint, wie der Geist der

Sprache, Leid und Leidenschaft; Quell alles Lasters ist ihm der

individualistische, lustgierige Lebenstrieb. Dieser weckt Leidenschaft

und Egoismus, ist aber zugleich Quell alles Leides; denn das Leben

ist Leid und enttäuscht jeden, der in ihm Lust sudit. Ziel des

Strebens kann nur Leidlosigkeit sein, die in der Überwmduug des

Lebenstriebes besteht und durch den achtfachen Weg der Tugend

erreicht wird. Gegenüber dem großen Lebensleid verschwindet jeder

Unterschied der äußeren Lage. Maßgebend bleibt nur die Kraft

des Lebenstriebes, welche der einzelne in seinem Leben ""d durch

dasselbe verstärken und abschwächen, in seltenen Fällen (^1^ Ahahat)

vernichten kann, welche ihm aber zunädist angeboren ist. Das Selbst

des Menschen ist sein Schidcsal, sein Karma. Aber warum ist dieses
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versdileden? Kann der einzelne dafür, daß er mit starkem Lebens-

trieb geboren ist? Hier greift die metaphysisdie Lehre des Systems

ein. In der Loslösung einer individualisierenden Kraft, des Lebens-

triebes, vom Weltganzen liegt der Ursprung alles Übels. Diese

Kraft bildet ein Individuum, und wird sie in dessen Leben nidit

zerstört, so bildet sie nadi seinem Tod in der Stärke, die sie zu

dieser Zeit hat, ein zweites Individuum usw., bis sie durch ein

fortgesetztes heiliges Leben sich wieder mit dem Weltganzen ver-

einigt. Die Individuen, weldhe sie nadieinander bildet, sind von

einander wohl sonst versdiieden; was man Seele nennt. Denken und

Bewußtsein, ist nach buddhistischer Lehre vergänglich. Aber durdi

den sie schaffenden Lebenstrieb sind sie verbunden und eins. Das

Karma jedes einzelnen unter ihnen wird durch das Leben des Vorher-

gehenden bestimmt und sein Leben ist mitbestimmend für das Karma

der Folgenden. Das ist die sogenannte Seelenwanderung im Bud-

dhismus, die richtiger als Wanderung (Übergang) der Lebenskraft

bezeichnet werden könnte.

Mit der modernen Wissensdiaft ist auch diese Lehre nidit ver-

einbar. Wohl glauben wir an eine unveränderte Menge der Energie,

aber bei veränderter Form, und die Form der Zelle, der Zellen-

gruppe, des lebenden Organismus ist uns eine Form wie jede andere.

Wenn die sie charakterisierende Tätigkeit, sei es durch äußeren

Eingriff oder inneren Verfall, zerstört wird, so bleibt wohl dieselbe

Menge der Energie, aber in anderer Form; die Individualität stirbt.

Eine Lebenskraft als unlösbare, nadi dem Tode unverändert ver-

bleibende und einen neuen Organismus gleicher Art schaffende

Energieform erkennen wir nicht an. Die Erfahrung gibt uns hiefür

keinen Anhaltspunkt.

Aber die Änderung, welche die buddhistische Lehre durch die

Erfahrung erhält, ist dodi nur gering; die Grundlagen der Karma-

lehre werden durdi sie nicht berührt. Audi wir erkennen an, daß

das Selbst des Mensdien sein Schicksal ist. Seine äußeren Ver-

hältnisse sind nicht ohne Bedeutung; sie besteht aber insbesondere

wieder in ihrem Einfluß auf die Entwicklung des Selbst. Nietzsche

preist um dessentwillen „die kleine Armut", die Armut, welche

nicht erdrückt und doch spornt, welche Tatkraft verlangt und ge-

währt. Das Selbst des Menschen aber ist angeboren. Wenn Er-

ziehung und Leben die Entwicklung fördern sollen, muß die Ent-
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Wicklungsfähigkeit vorhanden sein. Lehren und Appelle können nur

vorhandene Energie auslösen und verstärken. Nidit die Freiheit

des mensdilichen Willens ist die Grundlage für Erziehung, Lohn und

Strafe, sowie für die Lehre von der Verantwortlichkeit des Menschen,

sondern deren Gegenteil, die Bestimmbarkeit dieses WoUens durdi

Motive und Anreiz. Wo diese Bestimmbarkeit fehlt, ist alle sogenannte

Strafe nur Schutz der anderen, so wie diese auch gegen Elementar-

ereignisse oder wilde Tiere geschützt werden.

Aber auch die den Organismus sdiaftende und von ihm aus

weitersdiaffende individualistische Lebenskraft ist vorhanden. Sie

ist im Samenkörper des Mannes, im Eikörper des Weibes. Ihre

Verbindung erzeugt eine neue Individualität mit kausal bestimmter

Eigenart. Für ihr Karma sind insbesondere drei Ursachenreihen

maßgebend, alle drei sozialer Natur. Jeder Mensdi ist bedingt durdi

seine leiblidie Ahnenkette, seine soziale (geistige) Ahnenkette und

seine Umgebung.

Der Einfluß, weldien die ursprünglidie Besdiaffenheit und Lebens-

weise der Eltern auf das Wesen des Kindes übt, ist unbestreibar,

möge man audi noch uneinig sein, in welcher Art und bis zu weldiem

Umfang sidi Eigenschaften des Mensdien dem Keimkörper, der in

ihm entsteht, mitteilen. Es ist eine harte Wahrheit, daß die Sdiuld

der Eltern — das Wort nidit theologisdi oder juristisdi gefaßt,

sondern als Tat mit sdiädlidien Folgen — sidi an dem Kinde

straft; daß Krankheiten sich vererben, daß ungesunde Nahrung, un-

genügende Ruhe, feuchte Wohnung den Keim erkranken machen.

Andere Beispiele sind bekannt, weitere Ausführung wäre unnütz.

Aber jeder Elternteil ist in gleicher Weise wieder von seinen Eltern

abhängig und so dehnt sich eine lange, für die Beschaffenheit des

Menschen kausale Kette leiblidier Ahnen in die Vergangenheit fort,

im Prinzip bis zu jenem Punkt verfolgbar, wo der Ahne nidit mehr

auf den Namen Mensdi Ansprudi hat und nodi weiter hinaus. Die

Erkenntnis von dem Einfluß der Ahnen auf das Wissen und Können

der Sprossen ist namentlich in China anerkannt und hat dort eine

sdiöne Pietät, wenn auch mit mancherlei Übertreibung erzeugt, wie

sie im Laufe der Zeiten überall entsteht, wo eine Lehre ins Volk

gedrungen ist. Das Verdienst eines tüditigen Mensdien wird dort

nidit, wie in Europa, durdi Ehrung seiner Kinder, sondern seiner

Eltern, audi nadi ihrem Tode, belohnt — ein folgeriditiger und
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erziehlich treifHcher Gedanke. Europa macht aus den Kindern

tüchtiger Mensdien, indem es sie ohne eigenes Verdienst reidi und

vornehm werden läßt, Müßiggänger; China regt Eltern- und Kinder-

liebe zu deren guter Erziehung an.

Die leibliche Ahnenreihe bildet die eine soziale Kausalkette.

Jeder Mensch ist bedingt durch seine Ahnen und bedingt wiederum

das Schicksal seiner Nadikommen. Liebe und Verantwortlichkeitsgefühl

drängen ihn zu einer Handlungsweise, die ihrem Sdiicksal frommt.

Neben der leiblichen aber wirkt nodi eine andere, die geistige

oder soziale Ahnenkette.

Man hat durch einige Zeit angenommen, daß das Hirn des

Menschen wachse, und die Kulturentwicklung darin ihren Ausdruck

und ihre Ursache finde. Man hat seither erkannt, daß die Hirn-

masse seit der historischen Zeit gleidigeblieben ist. Dennoch hat die

Kultur Fortschritte gemacht; der Mensch des 20. Jahrhunderts ist

in seinen Kenntnissen und in der Möglichkeit, sein Leben menschen-

würdig zu gestalten, dem des zehnten, der Europäer dem Neger,

weit voraus. Ursache aber ist nidit sein individuell stärkeres Denk-

vermögen; das beweist insbesondere die Vergleichung der großen

Geister verschiedener Zeiten und Länder, die in Kraft des Denkens

einander gleichstehen, sondern seine größere geistige Ahnenkette,

d. h. die größere Menge von Menschen, deren Denken, von einer

Generation der anderen überliefert, von dieser berichtigt, erweitert

und weitergegeben, eine Fülle geistiger Krafl zu der seinigen ge-

fügt hat. Er verhält sich zum Menschen des 10. Jahrhunderts oder

eines Landes ohne Kultur wie der Arbeiter, der mit einer leistungs-

kräftigen Maschine arbeitet, zum Handarbeiter.

Man kann die Übertragung der geistigen Energie im einzelnen

verfolgen. Am leichtesten beim Lehrer und Erzieher, der ja oft

der zweite Vater des Kindes genannt wird. Der Gedanke wird zum
Wort, das gesprochene Wort zum gehörten und dieses wieder zum

Gedanken. Die Denk-Energie des Lehrers wird in Denk-Energie

des Schülers umgewandelt, ähnlich wie die Bewegung der stoßenden

Kugel in die der gestoßenen.

Am anschaulichsten kann man den Prozeß bei einer feurigen

Rede beobachten, die oft weniger durch ihren Inhalt wirkt, als durch

die Erregung des Redners, die sidi den Hörern mitteilt, d. h. durch

das Medium der Rede in ihre Erregung umwandelt.

Die Dynamik kennt Zustände und Formen, welche Energie ent-

halten und auslösen; z. B. die Entfernung vom Erdmittelpunkt oder

die durch das Sprechen entstehenden Eindrücke in der Masse des

Phonographen usw. Auch die gesprochene oder geschriebene Wort-

verbindung, in welcher sich der Gedanke des Gelehrten, die Emp-

findung des Dichters, die Leidenschaft des Redners ausdrückt, ist ein

derartiger Energiezustand. Wenn sie beim empfänglichen Hörer

oder Leser eine gleichartige Energie auslöst, wenn das Wort Geist

wird, so sind die Gedanken, die ausgelöst wurden, nicht bloß bildlidi

Kinder der auslösenden. So entsteht ein zweites geistiges Eltern-

und Kindestum unter den Menschen. Die großen Geister, deren

Denken befruchtend auf Generationen wirkt, können mit gutem

Fug von ihnen als ihre Ahnen gefeiert werden — Ursprung, wenn

auch nicht ihres Lebens, doch ihres Menschentums. Aber nicht bloß

die Großen der Vergangenheit sind es, auf denen die Kultur der

Gegenwart und Zukunft ruht, sondern alle, die mitgearbeitet haben

an den geistigen und materiellen Schätzen, welche die Nadiwelt zu

nutzen vermag. Nicht der Feldherr, sondern die Armee gewinnt

die Schlacht. Das Verdienst des Großen und Kleinen ist nur im

Ausmaß verschieden. Die Masse der Ungekannten und Ungenannten

der Jahrhunderte hat die Kultur geschaffen — so wie aus Infusorien

Berge entstanden sind.

Für die Entwicklung der menschlichen Verhältnisse ist diese

Ahnenreihe die bedeutsamste im Guten wie im Schlimmen. Sie

bestimmt das Maß der Kultur im Lande, sie bestimmt auch Recht

und Sitte, politische und soziale Lage, Verteilung von Arbeit und

Genuß. Audi Recht und Sitte und soziale Lage sind Energiezustände,

in denen sich die Tätigkeit früherer Generationen aufgespeichert

hat. Sie weisen dem Menschen bei seiner Geburt einen Platz in der

Gesellsdiaft an, weich und bequem für den einen, hart und un-

wirtlich für den anderen; und auf diesem Platz ist der einzelne

zumeist sein lebelang festgehalten. Der Wille der Lebenden wird

gar oft erdrückt durch den im Recht verkörperten Willen der Toten.

Die Wirksamkeit der Vorwelt wird durdi den dritten Faktor,

die Mitwelt, ergänzt. Lebenslage, Erziehung und Umgebung sind die

starken, äußeren Motoren für die Entwicklung des Menschen. Sdion

für den Keimkörper ist es maßgebend, ob er genügend ernährt wird,

ob ihm Muße gegeben ist, sich ruhig und kräftig auszubilden. Ist
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das Kind geboren, so setzt sldi die Abhängigkeit von den Lebens-

bedingungen fort. Das Kind des Arbeiters, der mit seinem Weibe

den Tag über fern vom Hause arbeiten muß, verkommt, ungepflegt,

unerzogen, durch sdiledite Gesellschaft verdorben. Wie viele herrliche

Geschöpfe gehen auf solche Art elend zugrunde! Auf das Schicksal

des einzelnen Menschen haben wohl auch noch Ursachen, die der

außermenschlichen Natur angehören, Einfluß; guter und böser Zu-

fall, wie wir es nennen. Ein Sturz kann den Menschen töten, er

kann ihn auch verkrüppeln oder geistig umnaditen. Aber das Ge-

biet des Zufalls kann durdi soziale Arbeit verringert werden. Zufall

ist nur ein relativer Begriff; was zu einer Zeit nodi als Zufall gilt,

ist in einer späteren vorherzusehen und zu vermeiden. Sein Einfluß

ist gering gegenüber der dreifachen sozialen Ursachenreihe, die das

Selbst des Menschen und mit ihm sein Schicksal bestimmt. So mögen

wir das Karma des Menschen sozial nennen. Jeder Mensdi ist ein

Glied in der großen Kette, die sich durch die Menschenmasse der

Zeiten und Völker zieht und sie kausal verknüpft. Seine mensdilicfae

Energie ist entstanden durch die der Vergangenheit und bildet

wiederum menschliche Energie der Zukunft. Nicht mit einem ein-

zelnen Wesen ist er durdi sein Karma eins, sondern mit der ganzen

Menschheit vor ihm und nach ihm. In der zukünftigen Menschheit

lebt er fort, in ihr ist er unsterblich.

Die Moral, die hieraus fließt, ist kräftiger, lebenbejahender

als die des Inders. Die Selbstbeherrschung, der Gleidimut gegen

äußere Glüdisgüter, die Abhärtung gegenüber Schmer:, die Über-

windung der Leidenschaftlichkeit sind notwendige Mittel; sie

schaffen die Hindernisse aus dem Weg für heilsame soziale Tätigkeit,

die der einsame Denker ebenso zu leisten vermag, wie der Mann,

der unmittelbar für das Leben sdiafft. Aber nicht die Abtötung des

Selbst ist das Ziel, sondern die Entwicklung edlen Menschentums

in sich und anderen.

Das ist die unserer Wissenschaft entsprechende Lehre vom Karma.
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(SUPPLEMEITO AU D/510 )

TEXTES des reserves exprimees ou confirmees

lors de la ratlfication ou de l'adhesion

aux Conventions de Geneve de 19^-9

(par ordre chronologique)

AÜSTRALIB - Ratification, 1^ octobre 1958

In ratifying the Geneva Convention relative

to the Protection of Civilian Persons in Time of War, the

Government of the Commonwealth of Australia RESERVEwS the

right to impose the death penalty in accordance with the

provlsions of paragraph 2 of Article 68 of the said Con-

vention without regard to whether the offences referred

to therein are punishable by death under the law of the

occupied territory at the time the occupation begins and

DECLA.HES that it interprets the term "military installations"

in Paragraph 2 of Article 68 of the said Convention as meaning

installations having an essential military interest for an

Occupying Power.

FOm^ELLE>ZELATOE - Ratification, 2 mai 1959

Her Majesty^s Government in New Zealand have

requested me to notify you that in ratifying the Geneva

Convention Relative to the Protection of Civilian Persons

in Time of War, they do not desire to maintain the reser-

vation to Article 70, paragraph 1, of that Convention, made

by the Government of New Zealand at the time of signature.
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Her Majesty's Government in New Zealand deslre, however,
to maintain the reservation recorded at the time of

Signature in respect of Article 68, paragraph 2, of the
Same Convention, and have included a Statement to this

effect in the relevant instrument of ratification.

PORTUGAL • Ratification, 1^ mars I96I

A l'occasion du depöt aupres du Conseil f^d^ral

suisse de l'instrument de ratification des Conventions de Ge-

neve pour la protection des victimes de la guerre, du 12 aoöt

19^9 ? le soussign^, Ruy Teixeira Guerra, Ambassadeur de Por-

tugal en .^isse, declare que son Gouvernement a decidd de

retirer les rcserves qu'il avait faites au moment de la signa-

ture de ces actes, en ce qui concerne l'article 3 commun aux

quatre Conventions, les articles 13 de la Convention I, et

h de la Convention III et l'article 60 de la Convention III,

Par contre, le Gouvernement portugais n'accepte

la doctrine de l'article 10 des Conventions I, II et III et

de l^article 11 de la Convention IV, que sous reserve que les

deraandes adressees par la Puissance d^tentrice k un Etat neu-

tre ou h. un organisme humanitaire pour qu'ils assument les

fonctions devolues normalement aux Pulssances protectrices

aient l'assentiment ou l^accord du Gouvernement du pays du-

quel sont ori^inaires les personnes h prot^ger (Puissance

d'origine)*
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TEXTES des r^serves exprimäes ou confirmöes

lors de la ratification ou de l'adh^sion

aux Conventions de Genfeve de 1949

(par ordre chronologique)

YOUGOSLAVIE - Ratification, 31 mars 1950

1) En signant la Convention de Genfeve pour l'am^lioration du sort des
bless^s et des malades dans les forces arm^es en campagne, je d4-
clare que le Gouvernement de la R^publique F^d^rative Populaire de
Yougoslavie adhfere ä ladite Convention, sous r^serve de son article 10.

Le Gouvernement de la R^publique P^dörative Populaire de
Yougoslavie ne consid^rera pas comme legale une demande de la Puis-
sance d^tentrice tendant ä ce qu *un Etat neutre ou un organisme inter-
national ou un organisme humanitaire assume les fonctions d^volues
par la präsente Convention aux Puissances protectrices envers les
bless^s et malades ou les membres du personnel sanitaire et religieux,
si le Gouvernement dont ils sont ressortissants ny donne pas son con-
sentement,

2) En signant la Convention de Genfeve pour l'am^lioration du sort des
bless^s, des malades et des naufrag^s des forces armäes sur mer, je
d^clare que le Gouvernement de la R^publique F^d^rative Populaire de
Yougoslavie adhfere ä ladite Convention, sous r^serve de son article 10.

Le Gouvernement de la R^publique F^d^rative Populaire de
Yougoslavie ne consid^rera pas comme legale une demande la Puissance
d^tentrice tendant ä ce qu'un Etat neutre ou un organisme international
ou un organisme humanitaire assume les fonctions d^volues par la prä-
sente Convention aux Puissances protectrices envers les bless^s, ma-
lades et naufrag^s, ou les membres du personnel sanitaire et religieux,
si le Gouvernement dont ils sont ressortissants n^y donne pas son con-
sentement.

3) En signant la Convention de Genfeve relative au traitement des prison-
niers de guerre, je d^clare que le Gouvernement de la Rdpublique F4 -

durative Populaire de Yougoslavie adhfere ä ladite Convention, sous
r^serve de ses articles 10 et 12.

En ce qui concerne l'article 10, le Gouvernement de la R^-
publique F^d^rative Populaire de Yougoslavie ne consid^rera pas comme
legale une demande de la Puissance d^tentrice tendant ä ce qu'un Etat
neutre ou un organisme international ou un organisme humanitaire as-
sume les fonctions par la präsente Convention aux Puissances protec-
trices envers les prisonniers de guerre, si le Gouvernement dont ils
sont ressortissants n'y donne pas son consentement.

I
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En ce qui concerne Particle 12, le Gouvernement de la R^pu-
blique F^d^rative Populaire de Yougoslavie ne considärera pas que la

Puissance qui a effectuä le transfert de prisonniers de guerre est li-

b^r^e de sa responsabilit^ de l'application de cette Convention pour

tout le temps pendant lequel ces prisonniers de guerre se trouveront

chez la Puissance qui a accept^ de les accueillir.

4) En signant la Convention de Genfeve relative ä la protection des per-
sonnes civiles en temps de guerre, je döclare que le Gouvernement de
la R^publique F^d^rative Populaire de Yougoslavie adhfere ä ladite

Convention, sous röserve de ses articles 11 et 45.

En ce qui concerne Particle 11, le Gouvernement de la Rä-
publique F^d^rative Populaire de Yougoslavie ne consid^rera pas comme
legale une demande de la Puissance dätentrice tendant ä ce qu'un Etat

neutre ou un organisme international ou un organisme humanitaire as-
sume les fonctions d^volues par la präsente Convention aux Puissances
protectrices envers les personnes prot^g^es, si le Gouvernement dont

elles sont ressortissantes n*y donne pas son consentement.

En ce qui concerne Particle 45, le Gouvernement de la R^-
publique Föderative Populaire de Yougoslavie ne considörera pas comme
lögal qu'une Puissance effectuant un transfert de personnes protögöes
ä une autre Puissance soit liböröe de sa responsabilitö d*appliquer la

Convention pour tout le temps pendant lequel ces personnes protögöes
se trouveront chez la Puissance qui a acceptö de les accueillir.

TCHECOSLQVAQUIE - Ratification, 19 döcembre 1950

4

1) En procödant ä la signature de la Convention de Genfeve pour l'amölio-
ration du sort des blessäs et des mialades dans les forces armöes en
campagne, je döclare que le Gouvernement de la Röpublique tchöcoslo-
vaque adh^re ä ladite Convention, sous r^serve de son article 10.

Le Gouvernement de la Röpublique tchöcoslovaque ne considö-
rera pas comme legale une demande de la Puissance ddtentrice tendant

ä ce qu'un Etat neutre ou un organisme international ou un organisme
humanitaire assume les fonctions dövolues par la prdsente Convention
aux Puissances protectrices envers les bless^s et malades ou les mem-
bres du personnel sanitaire et religieux, si le Gouvernement dont ils

sont ressortissants n'y donne pas son consentement.

2) En procödant ä la signature de la Convention de Genöve pour Pamölio-
ration du sort des blessös, des malades et des naufragös des forces
armöes sur mer, je döclare que le Gouvernement de la Röpublique
tchöcoslovaque adhfere k ladite Convention, sous röserve de son ar-
ticle 10.
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Le Gouvernement de la R^publique tchöcoslovaque ne consi-

d^rera pas comme legale une demande de la Puissance d^tentrice ten-

dant ä ce qu'un Etat neutre ou un organisme international ou un orga-
nisme humanitaire assume les fonctions d^volues par la präsente Con-
vention aux Puissances protectrices envers les blessös, malades et

naufragäs, ou les membres du personnel sanitaire et religieux, si le

Gouvernement dont ils sont ressortissants n'y donne pas son consen-
tement.

3) En proc^dant ä la signature de la Convention de Gen^ve relative au
traitement des prisonniers de guerre, je d^clare que le Gouvernement
de la Röpublique tchöcoslovaque adhäre ä ladite Convention, sous r^-
serve de ses articles 10, 12 et 85.

En ce qui concerne Tarticle 10, le Gouvernement de la R^pu-
blique tch^coslovaque ne consid^rera pas comme legale une demande
de la Puissance dötentrice tendant ä ce qu'un Etat neutre ou un orga-
nisme international ou un organisme humanitaire assumie les fonctions

dövolues par la präsente Convention aux Puissances protectrices en-
vers les prisonniers de guerre, si le Gouvernement dont ils sont res-
sortissants n^y donne pas son consentement,

En ce qui concerne l'article 12, le Gouvernement de la R^pu-
blique tch^coslovaque ne consid^rera pas comme l^gal qu*une Puissance
effectuant un transfert de prisonniers de guerre soit lib^r^e de sa res-
ponsabilit^ de l'application de la Convention, m§me pour le temps pen-
dant lequel ces prisonniers de guerre seront confi^s ä la Puissance qui

a accept^ de les accueillir.

En ce qui concerne Particle 85, le Gouvernement de la R^pu-
blique tch^coslovaque ne consid^rera pas comme l^gal que les prison-
niers de guerre, condamn^s pour des crimes de guerre et des crimes
contre Phumanit^ au sens des principes appliquös au proc^s de Nurem-
berg, restent au ben^fice de la präsente Convention, ^tant donn^ que
les prisonniers de guerre condamn^s pour ces crimes doivent etre sou-
mis au regime sur Pexäcution des peines en vigueur dans TEtat oü ils

ont ^t^ condamn^s.

f

4) En proc^dant ä la signature de la Convention de Genfeve relative ä la

protection des personnes civiles en temps de guerre, je d^clare que le

Gouvernement de la R^publique tch^coslovaque adhäre ä ladite Con-
vention, sous räserve de ses articles 11 et 45.

En ce qui concerne l'article 11, le Gouvernement de la R^pu-
blique tch^coslovaque ne consid^rera pas comme legale une demande
de la Puissance d^tentrice tendant 5. ce qu'un Etat neutre ou un orga-
nisme international ou un organisme humanitaire assume les fonctions
d^volues par la präsente Convention aux Puissances protectrices en-
vers les personnes prot^g^es, si le Gouvernement dont elles sont res-
sortissantes n^y donne pas son consentement.

.A
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En ce qui concerne l'article 45, le Gouvernement de la R6pu
blique tchöcoslovaque ne consid^rera pas comme l^gal qu'une Puis-

sance effectuant un transfert de personnes prot^g^es, soit libär^e de

sa responsabilit^ de l'application de la Convention, möme pour le

temps pendant lequel ces personnes protög^es seront confi^es ä la

Puissance qui a acceptö de les accueillir.

PAKISTAN - Ratification, 12 juin 1951

Every protected person who is national de jure of an enemy
State, against whom action is taken or sought to be taken under Article 41

by assignment of residence or internment, or in accordance with any law,

on the ground of bis being an enemy allen, shall be entitled to submit
proofs to the Detaining Power, or as the case may be, to any appropriate

Court or administrative board which may review his case, that he does

not enjoy the protection of any enemy State, and füll weight shall be given

to this circumstance, if it is established whether with or without further

enquiry by the Detaining Power, in deciding appropriate action, by way
of an initial order or, as the case may be, by amendment thereof.

The Government of Pakistan associate themselves with the

reservation made by the United Kingdom of Great Britain and Northern
Ireland and reserve the right to impose the death penalty in accordance
with the Provision of Article 68, paragraph 2, without regard to whether the

offences referred to therein are punishable by death under the law of the

occupied territory at the time the occupation begins.

ISRAEL - Ratification, 6 juillet 1951

1) Convention de Gen^ve pour l'am^lioration du sort des blessäs et des
mialades dans les forces arm^es en campagne.

Sous la röserve que, tout en respectant l'inviolabilit^ des
emblömes et signes distinctifs de la Convention, Israel se servira du
Bouclier Rouge de David comme embl^me et signe distinctif du Ser-
vice sanitaire de ses forces arm^es.

2) Convention de Gen^ve pour Pam^lioration du sort des blessäs, des ma
ladas et des naufrag^s des forces armöes sur mer.
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Sous la r^serve que, tout en respectant 14nviolabilit^ des

embl^mes et signes distinctifs de la Convention, Israel se servira du
Bouclier Rouge de David sur les drapeaux, les brassards, ainsi que

tout le mat^riel (y compris les navires -hSpitaux) se rattachant au

Service sanitaire.

3) Convention de Gen^ve relative ä la protection des personnes civiles

en temps de guerre.

Sous la r^serve que, tout en respectant Tinviolabilit^ des

embl^mes et signes distinctifs pr^vus dans l'article 38 de la Convention

de Gen^ve pour l'am^lioration du sort des bless^s et des malades dans
les forces armäes en campagne du 12 aoüt 1949, Israel se servira du
Bouclier Rouge de David comme embläme et signe distinctif pr^vu dans
cette Convention.

ESPAGNE - Ratification, 4 acut 1952

Convention de Genfeve relative au traitement des prisonniers

de guerre.
Par "droit international en vigueur" (article 99), l'Espagne

entend n'accepter que celui de source conventionnelle ou celui qui aurait

^t^ 41abor^ au pr^alable par des organismes auxquels eile prend part.

URSS - Ratification, 10 mai 1954

1) En signant la Convention pour Pamelioration du sort des bless^s et

des malades dans les forces armees en campagne, le Gouvernement
de l'Union des R^publiques Socialistes Sovi^tiques formule la r^serve
suivante :

-l«^Lti£i£-»L^ • L'Union des R^publiques Socialistes So-
vi^tiques ne reconnaitra pas validos les demandes adress^es par la

Puissance detentrice ä un Etat neutre ou ä un organisme humanitaire,
d'assumer les täches d^volues aux Puissances protectrices, au cas oü
le consentement respectif du Gouvernement du pays dont les personnes
prot^gees sont ressortissantes n'aura pas ^t^ acquis.

2) En signant la Convention pour l'am^lioration du sort des blesses, des
malades et des naufrag^s des forces armees sur mer, le Gouvernement
de l'Union des R^publiques Socialistes Sovi^tiques formule la r^serve
suivante :
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Ad arjti_c_l_e_JO__: L' Union des R^publiques Socialistes So-

viötiques ne reconnaitra pas valides les demandes adress^es par la

Puissance d^tentrice ä un Etat neutre ou ä un organisme humanitaire,

d'assumer les täches d^volues aux Puissances protectrices, au cas oü

le consentement respectif du Gouvernement du pays dont les personnes

prot^g^es sont ressortissantes n'aura pas €i^ acquis.

3) En signant la Convention relative au traitement des prisonniers de guerre ,

le Gouvernement de 1' Union des R^publiques Socialistes Soviätiques for-

mule les r^serves suivantes :

Ad a£Li_cJe_l_0 : L'Union des R^publiques Socialistes So-

vietiques ne'reconnaitra pas valides les demandes adress^es par la

Puissance d^tentrice ä un Etat neutre ou ä un organisme humanitaire,

d'assumer les täches d^volues aux Puissances protectrices, au cas oü

le consentement respectif du Gouvernement du pays dont les prisonniers

de guerre sont ressortissants n'aura pas ^t^ acquis.

Ad artijcle_j[2 i L'Union des R^publiques Socialistes So-

vietiques ne'considirera pas valide la lib^ration de la Puissance d^-

tentrice qui a transf^r^ ä une autre Puissance des prisonniers de guerre,

de la responsabilit^ de l'application de la Convention ä ces prisonniers de

guerre pendant le temps que ceux-ci seraient confi^s ä la Puissance qui

a accept^ de les accueillir.

Ad arti_cjj_8 5 : L'Union des R^publiques Socialistes So-

vi^tiques ne'se'considire pas tenue par Tobligation, qui r^sulte de

Particle 85, d'^tendre Papplication de la Convention aux prisonniers

de guerre, condamn^s en vertu de la legislation de la Puissance d^ten-

trice conformement aux principes du proc^s de Nuremberg, pour avoir

commis des crimes de guerre et des crimes contre Thumanit^^ ^tant

donne que les personnes condamnees pour ces crimes doivent etre sou-

mises au regime etabli dans le pays en questicn pour les personnes qui

subissent leur peine.

4) E,n signant la Convention relative ä la protection des personnes civiles

en temps de guerre, le Gouvernement de l'Union des R(§publiques So-

cialistes Soviätiques croit devoir declarer ce qui suit !

Bien que la presente Convention ne s'etende pas ä la popula-

tion civile qui se trouve au-delä du territoire occup^ par l'ennemi et

de ce fait ne reponde pas enti^rement aux exigences humanitaires, la

d^l^gation de l'Union des Republiques Socialistes Sovietiques, recon-

naissant que ladite Convention va au-devant des int^rets ayant traitä

la protection de la population civile en territoire occupä, et dans cer-

tains autres cas, d^clare qu'elle est autorisäe par le Gouvernement de

l'Union des Republiques Socialistes Sovietiques de signer la präsente

Convention en formulant les r^serves suivantes ;
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Ad art^i_cle_l 1 : L»Union des R^publiques Socialistes 3o-

vi^tiques ne'reconnaitra pas valides les demandes adress^es par la

Puissance d^tentrice ä un Etat neutre ou ä un organisme humanitaire,

d'assumer les tSches d^volues aux Puissances protectrices, au cas oü

le consentement respectif du Gouvernement du pays dont les personnes

prot(§g^es sont ressortissantes n'aura pas ^t^ acquis.

Ad arUcle_4 5 j L» Union des R^publiques Socialistes So-

vietiques ne"c6nsidirera pas valide la lib^ration de la Puissance d6-

tentrice qui a transf^r^ ä une autre Puissance des personnes prot^g^es,

de la responsabilit^ de Papplication de la Convention aux personnes

transf^röes pendant le temps que celles-ci seraient confi^es ä la Puis-

sance qui a accept^ de les accueillir.

Interroge ä la demande de plusieurs Etats par le Conseilf^-

däral suisse . sur le sens exact de Tune de ses r^serves, le Gouverne-

ment de l'URSS a r^pondu :

Ainsi que cela ressort de son texte, la röserve de PUnion

Sovi^tique au sujet de l'article 85 de la Convention de Gen^ve relative au

traitement des prisonniers de guerre, de 1949, signifie que les prisonniers

de guerre qui, selon les lois de PURSS, ont ^t^ condamn^s pour crimes de

guerre ou crimes contre Phumanit(§ doivent etre soumis au regime applica-

ble, en URSS, ä toutes les autres personnes qui purgent leur peine, en exe^

cution de jugements des tribunaux. En cons^quence, cette cat^gorie de per-

sonnes ne ben^ficie pas de la protection de la Convention, apr^s que le ju-

gement est devenu l^galement ex(§cutoire.

En ce qui concerne les personnes condamnöes ä des peines

privatives de liberte, la protection de la Convention ne peut s'exercer de

nouveau qu'apr^s l'execution de la peine; d^s lors, celle-ci une fois purgee,

ces personnes ont le droit d'etre rapatriees, aux conditions fixäes par la

Convention.

Au surplus, il y «a lieu de tenir compte du fait que le regime applicable

ä toutes les personnes qui purgent leur peine en application de la Ic^gisla-

tion de PURSS repond ä toutes les exigences de Phumanit^ et de Phygi^ne

et que les punitions corporelles sont rigoureusement interdites par la loi.

En outre, les Autorit^s des prisons ont Pobligation, conformement aux dis-

positions en vigueur, de transmettre immediatement aux organes sovieti-

ques comp^tents, pour enquete, les plaintes des condamnes qui se rappor-

tent aux jugements ou les requetes tendant ä la revision de leur cas, de

mgme que toutes autres plaintes. Moscou, le 26 mai 1955.
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RQUMANIE - Ratification, 1er juin 1954

1) En signant la Convention pour l'am^lioration du sort des bless^s et

des malades dans les forces arm^es en campagne, le Gouvernement de

la R^publique Populaire Roumaine formule la reserve suivante s

^^--£L^-5Ll--i9[ J -^^ R^publique Populaire Roumaine ne re-
connaftra pas valides les demandes adress($es par la Puissance döten-

trice ä un Etat neutre ou ä un organisme humanitaire d'assumer les

täches dävolues aux Puissances protectrices, au cas oü le consentement
respectif du Gouvernement du pays dont les personnes protögees sont

ressortissantes n'aura pas et($ acquis.

2) En signant la Convention pour Tami^lioration du sort des bless(§s, des
malades et des naufrages des forces armees sur mer, le Gouverne-
ment de la Röpublique Populaire Roumaine formule la reserve suivante;

^i?--Ll.^-pJ^_12. J ^^ Republique Populaire Roumaine ne re-
connaftra pas valides les demandes adressäes par la Puissance d^ten-
trice ä un Etat neutre ou ä un organisme humanitaire d'assumer les tä-

ches dävolues aux Puissances protectrices, au cas oü le consentement
respectif du Gouvernement du pays, dont les personnes protegöes sont

ressortissantes, n'aura pas ^^t^^ acquis.

kl

3) En signant la Convention relative au traitement des prisonniers de
guerre, le Gouvernement de la Republique Populaire Roumaine formule
les r^serves suivantes ;

Ad art_i_cje__1.0 : La Republique Populaire Roumaine ne re-

connaftra pas "valides""!es demandes adress^es par la Puissance duten-

trice ä un Etat neutre ou ä un organisme humanitaire d'assumer les

täches d^volues aux Puissances protectrices au cac oi; le consentement

respectif du Gouvernement du pays dont les prisonniers de guerre sont

ressortissants n'aura pas ete acquis.

Ad artic2^e__l_2_: La Republique Populaire Roumaine ne

consid^rera pas'väiidela liberation de la Puissance d^tentrice, qui a

transfär^ ä une autre Puissance des prisonniers de guerre, de la res-

ponsabilit^ de l'application de la Convention ä ces prisonniers de guerre,

pendant le temps oü ceux-ci se trouvent sous la protection de la Puis-

sance qui a accepte de les accueillir.

Ad articje_8 5 : La Republique Populaire Roumaine ne se

consid^re p£rs~tenue~par l'obligation qui r^sulte de l'article 85, d'ätendre

l'application de la Convention aux prisonniers de guerre, condamnes
en vertu de la l^gislation de la Puissance dätentrice, conform^^ment
aux principes du proc^s de Nuremberg, pour avoir commis des crimes
de guerre et des crimes contre Phumanite, ätant donn^ que les personnes
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condamn^es pour ces crimes doivent Stre soumises au regime Stabil,

dans le pays en question, pour les personnes qui subissent leur peine.

4) En signant la Convention relative ä la protection des personnes civiles

en temps de guerre, je suis autoris^ ä däclarer ce qui suit :

Le Gouvernement de la R^publique Populaire Roumaine con-

sid^re que cette Convention, du fait qu'elle ne s*applique ä la population

civile qui se trouve en dehors du territoire occup^ par l'ennemi, ne cor

respond pas enti&rement aux exigences humanitaires.

Malgr^ cela, prenant en consid^ration le fait que la Conven-
tion se propose de d^fendre les int^rets de la population civile qui se

trouve en territoire occupe, je suis autoris^ par le Gouvernement de

la R^^publique Populaire Roumaine ä signer ladite Convention avec les

räserves suivantes :

^^-.S-E-LL^ijS-ii* ^^ R^publique Populaire Roumaine ne re-

connaitra pas valides les demandes adress^es par la Puissance döten-

trice ä un Etat neutre ou ä un organisme humanitaire d'assumer les tä-

ches d^volues aux Puissances protectrices, au cas oü le consentement
respectif du Gouvernement du pays dont les personnes protög^es sont

ressortissantes n'aura pas 6t6 acquis.

Ad article__4 5: La R^publique Populaire Roumaine ne

consid^rera"pas valide lä libäration de la Puissance d^tentrice, qui a

transf^r^ ä une autre Puissance des personnes prot^g^es, de la res-

ponsabilit^ de Papplication de la Convention aux personnes transf^r^es

pendant le temps oü celles-ci se trouvent sous la protection de la Puis-

sance qui a acceptä de les accueillir.

BULGARIE - Ratification, 22 juillet 1954

1) Convention de Genäve relative ä la protection des personnes civiles

en temps de guerre du 12 aoüt 1949.

En signant la präsente Convention, le Gouvernement de la

R^publique Populaire de Bulgarie formule les r^serves suivantes, r^-
serves qui constituent partie int^grante de la Convention

Con^er nan_t JJ arti_c_l_e_JJ : La R^publique Populaire de

Bulgarie ne""recönnaftra pas comme valide le fait qu*une Puissance d^-

tentrice de personnes civiles en temps de guerre s'adresse ä une

Puissance neutre ou ä un organisme humanitaire pour lui en confier

la protection sans le consentement du Gouvernement du pays dont

elles sont ressortissantes.
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?Pi}f££i}fi}iJJfIlL^L^^iJ* ^^ R^publique Populaire
de Bulgarie ne considörera pas i8i""Piiissance d^tentrice de personnes
civiles en temps de guerre qui a transfärö ces personnes ä une autre
Puissance qui a accept^ de les accueillir comme lib^röe de la respon-
sabilitä d'appliquer ä ces personnes les rdgles de la Convention pour
le temps pendant lequel elles sont dätenues par cette autre Puissance.

I

(

it)

2) Convention de Genöve pour l'am^lioration du sort des bless^s, des ma-
lades et des naufrag^s des forces arm^es sur mer du 12 aoQt 1949.

En signant la präsente Convention, le Gouvernement de la
R^publique Populaire de Bulgarie formule la r^serve suivante, r^serve
qui constitue partie int^grante de la Convention j

9SBS^II}3I}lJ2^I^L^Jj^22* ^^ R^publique Populaire de
Bulgarie ne"reconnaftra pas"'comme valide le fait qu'une Puissance d^-
tentrice de bless^s, de malades et de naufragäs ou de personnel sani-
taire des forces arm^es sur mer s'adresse ä une Puissance neutre ou
ä un organisme humanitaire pour lui en confier la protection sans le
consentement du Gouvernement du pays dont ils sont ressortissants.

3) Convention de Gen^ve relative au traitement des prisonniers de guerre
du 12 aoQt 1949.

En signant la präsente Convention, le Gouvernement de la
R^publique Populaire de Bulgarie formule les r^serves suivantes, r^-
serves qui constituent partie intägrante de la Convention :

^22.5.S.£S:2LilL-il2.LLL^ij-i9.' ^^ R^publique Populaire
de Bulgarie ne reconnaftra pas comme valide le fait qu'une Puissance
d^tentrice de prisonniers de guerre s*adresse k une Puissance neutre
ou ä un organisme humanitaire pour lui en confier la protection sans
le consentement du Gouvernement du pays dont ils sont ressortissants.

-2!l£££2.!L2.LJliLLi-?J^-.i2 : La R^publique Populaire
de Bulgarie ne considärera päs la Puissance d^tentrice de prisonniers
de guerre qui a transf^r^ ces personnes ä une autre Puissance qui a
accept^ de les accueillir comme lib^r^e de la responsabilit^ d'appli-
quer ä ces personnes les rfegles de la Convention pour le temps pen-
dant lequel elles sont d^tenues par cette autre Puissance.

QSBSlIB^BlJ'J.^IlL'^J'J^^^J L^ R^publique Populaire
de Bulgarie ne s'estime pas tenue de remplir, par extension, les dis-
positions d^coulant de Particle 85 ä l'ägard de prisonniers de guerre
condamn^s, en vertu de la l^gilsation de la Puissance d^tentrice et
conform^ment aux principes du procfes de Nuremberg, pour crimes de
guerre ou crimes antihumanitaires que ces personnes ont commis avint
d'avoir €t^ faites prisonniers, parce que ces condamnäs doivent se sou-
mettre au regime du pays Institut pour purger la peine.
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4) Convention de Genfeve pour l'am^lioration du sort des bless^s et des

malades dans les forces armäes en campagne du 12 aout 1949.

£n signant la präsente Convention, le Gouvernement de la

Räpublique Populaire de Bulgarie formule la r^serve suivante, r^-

serve qui constitue partie int^grante de la Convention :

95i}f^£i}^i}lJ-3liL?-L^-i5 • ^^ Räpublique Populaire

de Bulgarie ne reconnaitra pas comme valide le fait qu'une Puissance

d^tentrice de bless^s, de malades ou de personnel sanitaire dans les

forces armäes en campagne s'adresse ä une Puissance neutre ou ä

un organisme humanitaire pour lui en confier la protection sans le

consentement du Gouvernement du pays dont ces personnes sont res-

sortissantes.

UKRAINE - Ratification, 3 aout 1954

1) En signant la Convention pour Tam^lioration du sort des bless^s et

des malades dans les forces arm^es en campagne, le Gouvernement
de la R^publique Socialiste Soviötique d» Ukraine formule la r^serve

suivante :

Ad_arti_cje_l_0 : La R^publique Socialiste Sovi^tique d'U-

kraine ne recönnäitra pas valides les demandes adress^es par la Puis-

sance d^tentrice ä un Etat neutre ou ä un organisme humanitaire, d'as-

sumer les täches d^volues aux Puissances protectrices, au cas oü le

consentement respectif du Gouvernement du pays dont les personnes

prot^g^es sont ressortissantes n'aura pas 6t^ acquis.

2) En signant la Convention pour Pamölioration du sort des bless^s, des

malades et des naufragäs des forces arm^es sur mer, le Gouvernement

de la R^publique Socialiste Sovi^tique d' Ukraine formule la r^serve

suivante:.

Ad article__JO_: La R^publique Socialiste Soviätique d»U-

kraine ne'recöhnaftfä'päs valides les demandes adress^es par la Puis-

sance dätentrice ä un Etat neutre ou ä un organisme humanitaire d'as-

sumer les täches d^volues aux Puissances protectrices, au cas oü le

consentement respectif du Gouvernement du pays dont les personnes

prot^g^es sont ressortissantes n*aura pas ^t^ acquis.

3) En signant la Convention relative au traitement des prisonniers de

guerre, le Gouvernement de la Röpublique Socialiste Sovi^tique d*U-

kraine formule les r^serves suivantes :
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^-^-5:£^L^J^-i2.* ^^ R^publique Socialiste Sovi^tique d'U-

kraine ne reconnahra pas valides les demandes adress^es par la Puis-

sance d^tentrice ä un Etat neutre ou ä un organisme humanitaire d'as-

sumer les tSches devolues aux Puissances protectrices, au cas oü le

consentement respectif du Gouvernement du pays dont les prisonniers

de guerre sont ressortissants n*aura pas 6t6 acquis.

^^^^LlJ-SA^^Ll • ^-^ Republique Socialiste Soviätique d'U-

kraine ne considdrera pas valide la lib^ration de la Puissance däten-

trice qui a transf^re ä une autre Puissance des prisonniers de guerre,

de la responsabilit^ de l'application de la Convention ä ces prisonniers

de guerre pendant le temps que ceux-ci seraient confi^s ä la Puissance
qui a accept6 de les accueillir.

^^^^LVsJ:^^H* ^'^ Republique Socialiste Sovi^tique d*U-
kraine ne se consid^re pas tenue par l'obligation, qui r^sulte de l'ar-

ticle 85, d'^tendre Papplication de la Convention aux prisonniers de

guerre, condamn^s en vertu de la l^gislation de la Puissance d^ten-

trice conform^ment aux principes du proc&s de Nuremberg, pour avoir

commis des crimes de guerre et des crimes contre Phumanit^, ^tant

donn^ que les personnes condamnees pour ces crimes doivent etre sou-

mises au regime stabil dans le pays en question pour les personnes qui

subissent leur peine.

4) En signant la Convention relative ä la protection des personnes civiles

en temps de guerre, le Gouvernement de la Republique Socialiste So-
vietique d* Ukraine croit devoir d^clarer ce qui suit :

Bien que la präsente Convention ne s'^tende pas ä la popula-
tion civile qui se trouve au-delä du territoire occupe par l*ennemi et

de ce fait ne r^ponde pas enti^rement aux exigences humanitaires, la

deiegation de la Republique Socialiste Sovi^tique d^Ukraine, reconnais-
sant que ladlte Convention va au-devant des interets ayant trait ä la

protection de la population civile en territoire occup^, et dans certains

autres cas, d^clare qu'elle est autoris^e par le Gouvernement de la

Republique Socialiste Sovietique d'Ukraine de signer la presente Con-
vention en formulant les reserves suivantes :

Ad ar t i cj^e_1_l_: La Republique Socialiste Sovietique d'U-
kraine ne reconnaitra pas"valides les demandes adressees par la Puis-
sance detentrice ä un Etat neutre ou ä un organisme humanitaire, d'as-

sumer les täches devolues aux Puissances protectrices, au cas oü le

consentement respectif du Gouvernement du pays dont les personnes
protegees sont ressortissantes n'aura pas ete acquis.

Ad artj cj.e _4_5_: La Republique Socialiste Sovietique d^U-
kraine ne consTderera pas valide la liberation de la Puissance deten-
trice qui a transfere ä une autre Puissance des personnes protegees,
de la responsabilite de l'application de la Convention aux personnes
transferees pendant le temps que celles-ci seraient confiees ä la Puis-
sance qui a accepte de les accueillir.
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BIELORUS3IE - Ratification, 3 aout 1954

1) En signant la Convention pour l'am^lioration du sort des bless^s et

des malades dans les forces armöes en campagne, le Gouvernement

de la R^publique Socialiste Sovi^tique de Bi^lorussie formule la rä-

serve suivante :

^^ ^flL9_L^_-i^_' -^'^ R^publique Socialiste Sovi^tique de

Bi^lorussTe"ne"reconnaitra pas valides les demandes adress^es par la

Puissance d^tentrice ä un Etat neutre ou ä un organisme humanitaire,d*as

sumer les täches dövolues aux Puissances protectrices, au cas oü le

consentement respectif du Gouvernement du pays dont les personnes

prot^g^es sont ressortissantes n'aura pas 6i6 acquis.

2) En signant la Convention pour l'am^lioration du sort des bless^s, des

malades et des naufrag^s des forces armäes sur mer, le Gouvernement
de la Republique Socialiste Soviötique de Bielorrusie formule la r^ser-

ve suivante :

^^-9:£L^-?ii:-i2. • ^^ Rt^publique Socialiste Sovi^tique de

Bi^lorussie^ne reconnait pas les demandes adress^es par la Puissance

detentrice ä un Etat neutre ou ä un organisme humanitaire d'assumer

les tSches d^volues aux Puissances protectrices, au cas oü le consen-

tement respectif du Gouvernement du pays dont les personnes protägäes

sont ressortissantes n'aura pas ^te acquis.

3) En signant la Convention relative au traitement des prisonniers de

guerre, le Gouvernement de la Republique Socialiste Sovi^tique de

Bielorussie formule les röserves suivantes

Ad ''^ilti_c2.e__l_0_: La Republique Socialiste Sovi^tique de

Bielorussie"ne'reconnartra pas valides les demandes adressöes par

la Puissance d(^tentrice ä un Etat neutre ou ä un organisme humani-

taire d'assumer les taches dovolucs aux Puissances protectrices, au

cas oü le consentement respectif du Gouvernement du pays dont les

prisonniers de guerre sont ressortissants n'aura pas ^t^ acquis.

Ad article_j_2 : La Republique Socialiste Sovidtique de

Bi61orussurne~considerera pas valide la liböration de la Puissance

detentrice qui a transför^ ä une autre Puissance des prisonniers de

guerre, de la responsabilite de l'application de la Convention ä ces

prisonniers de guerre pendant le temps que ceux-ci seraient confies

ä la Puissance qui a accepte de les accueillir.

Ad article 8_5__: La Republique Socialiste Soviätique de

BieiorussTe"ne'se"c6nsrd"ire pas tenue par l'obligation, qui rösulte de

l'article 85, d'etendre l'application de la Convention aux prisonniers

de guerre, condamnäs en vertu de la l^gislation de la Puissance de-

tentrice conformement aux principes du proc^s de Nuremberg, pour

avoir commis des crimes de guerre et des crimes contre l'humanite.
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6tant donn^ que les personnes condamn^es pour ces crimes doivent

etre soumises au regime ötabli dans le pays en question pour les per-

sonnes qui subissent leur peine.

4) En signant la Convention relative ä la protection des personnes civiles

en temps de guerre, le Gouvernement de la R^publique Socialiste So-

viätique de Biälorussie croit devoir d^clarer ce qui suit :

Bien que la präsente Convention ne s'^tende pas ä la popula-

tion civile qui se trouve au-delä du territoire occupä par l'ennemi et

de ce fait ne r^ponde pas entiferement aux exigences humanitaires, la

d^l^gation de la R^publique Socialiste Soviötique de Bi^lorussie, re-

connaissant que ladite Convention va au-devant des int^rgts ayant trait

ä la protection de la population civile en territoire occup^, et dans cer-

tains autres cas, d^clare qu'elle est autoris^e par le Gouvernement de

la R^publique Socialiste Sovi^tique de Biälorussie de signer la präsente

Convention en formulant les räserves suivantes :

Ad arti_c^le_ 1J_: La R^publique Socialiste Soviötique de

Bi4brussre""n€rreconnaftra pas valides les demandes adressöes par la

Puissance d^tentrice ä un Etat neutre ou ä un organisme humanitaire,

d*assumer les täches dävolues aux Puissances protectrices, au cas

oü le consentement respectif du Gouvernement du pays dont les per-

sonnes protäg^es sont ressortissants n*aura pas 6t^ acquis.

AiLfJ^L^^^ Ü-* ^^ R^publique Socialiste Soviötique de

Bi^lorussie ne c6hsid"?rera pas valide la lib^ration de la Puissance

dätentrice qui a transfär^ ä une autre Puissance des personnes pro-

t^göes, de la responsabilit^ de l'application de la Convention aux per-

sonnes transf^röes pendant le temps que celles-ci seraient confi^es

ä la Puissance qui a accept^ de les accueillir.

PAYS-BAS - Ratification, 3 aoöt 1954

Le Royaume des Pays -Bas se rdserve le droit d'appliquer

la peine de mort selon les dispositions de Particle 68, paragraphe deux,

sans ^gard ä la question de savoir si les d^lits qui y sont mentionn^s sont

punissables ou non par la peine de mort selon la loi du territoire occupä

ä l'^poque oü commence l'occupation.
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HONGRIE - Ratification, 3 aout 1954

V

Le.3 rdserves expresses du Gouvernement de la Rdpublique Populaire

Hongroise par rapport ä la signature des Conventions aont les suivantes:

1) Selon l'avis du Gouvernement de la R^publique Populaire Hongroise
les dispositions de l'article 10 des Conventions "blessös et malades",
"maritime" et "prisonniers de guerre", ainsi que Particle 11 de la

Convention relative ä la protection des personnes civiles, concernant
la Substitution de la Puissance protectrice, ne peuvent §tre appliqu^es
que dans le cas oü le Gouvernement de PEtat, dont les personnes pro-
t^g^es sont les rssortissants, n'existe plus.

2) Le Gouvernement de la R^publique Populaire Hongroise ne peut pas
approuver les dispositions de l'article 11 des Conventions "bless^s
et malades", "maritime" et "prisonniers de guerre", respectivement
de Particle 12 de la Convention relative ä la protection des personnes
civiles, Selon lesquelles la comp^tence de la Puissance protectrice
s'^tend ä l'interpr^tation des Conventions.

3) Par rapport ä l'article 12 de la Convention relative au traitement des
prisonniers de guerre, le Gouvernement de la R^publique Populaire
Hongroise maintient son point de vue, selon lequel, en cas de trans-
fert de prisonniers de guerre d'une Puissance ä une autre, la respon-
sabilit^ pour l'application des dispositions des Conventions doit incom
ber ä ces deux Puissances.

4) La däl^gation de la R^publique Populaire Hongroise r^p^te sa protes-
tation ^leväe au cours des s^ances relatives ä l'article 85 de la Con-
vention des prisonniers de guerre jug^s pour des crimes de guerre et

pour des crimes contre l'humanitä conformäment aux principes de
Nuremberg, doivent etre soumis au meme traitement que les crimi-
nels condamnes pour d'autres crimes.

I

5) Le Gouvernement de la Rdpublique Populaire Hongroise maintient fi-

nalement son point de vue exprimä, concernant l'article 45 de la Con-
vention relative ä la protection des personnes civiles, selon lequel en
cas de transfert de personnes prot^g^es d'une Puissance ä une autre,
la responsabilit^ pour l'application de la Convention doit incomber ä
ces deux Puissances.
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POLOGNE - Ratification, 26 novembre 1954.

1) En signant la Convention de Genfeve pour l'am^lioration du sort des

blasses et des malades dans les forces arm^es en campagne, je de-

clare que le Gouvernement de la R^publique polonaise adhäre ä ladite

Convention, sous r^serve de son article 10.

Le Gouvernement de la R^publique polonaise ne consid^rera

pas comme legale une demande de la Puissance d^tentrice tendant ä ce

qu'un Etat neutre ou un organisme international ou un organisme hu-

manitaire assume les fonctions d^volues par la präsente Convention

aux Puissances protectrices envers les blessäs et malades ou les

membres du personnel sanitaire et religieux, si le Gouvernement dont

ils sont ressortissants n'y donne pas son consentement.

2) En signant la Convention de Gen^ve pour l'amälioration du sort des

blessäs, des malades et des naufragös des forces armäes sur mer,
je d^clare que le Gouvernement de la Räpublique polonaise adhfere ä

ladite Convention, sous reserve de son article 10.

Le Gouvernement de la Räpublique polonaise ne consldärera

pas comme legale une demande de la Puissance dätentrice tendant ä

ce qu'un Etat neutre ou un organisme international ou un organisme
humanitaire assume les fonctions dävolues par la präsente Convention

aux Puissances protectrices envers les blessäs, malades et naufragäs,

ou les membres du personnel sanitaire et religieux, si le Gouvernement
dont ils sont ressortissants n^y donne pas son consentement.

3) En signant la Convention de Gen^ve relative au traitement des prison-

niers de guerre, je däclare que le Gouvernement de la Räpublique po-

lonaise adh^re ä ladite Convention, sous räserve de ses articles 10,

12 et 85.

En ce qui concerne l'article 10, le Gouvernement de la Rä-
publique polonaise ne considerera pas comme lägale une demande de

la Puissance dätentrice tendant ä ce qu'un Etat neutre ou un organisme
internationFil ou un organisme humanitaire assume les fonctions dävo-
lues par la präsente Convention aux Puissances protectrices envers
les prisonniers de guerre, si le Gouvernement dont ils sont ressor-
tissants n*y donne pas son consentement.

En ce qui concerne l'article 12, le Gouvernement de la Rä-
publique polonaise ne considärera pas comme lägal qu'une Puissance
effectuant un transfert de prisonniers de guerre, soit libäräe de sa

responsabilitä d'appliquer la Convention, meme pour le temps pendant
lequel ces prisonniers de guerre seront confiäs ä la Puissance qui a

acceptä de les accueillir.

En ce qui concerne l'article 85, le Gouvernement de la Rä-
publique polonaise ne considärera pas comme lägal que les prisonniers
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de guerre, condamn^s pour des crimes de guerre et des crimes con-
tre l'humanit^ au sens des principes änonc^s lors des jugements de
Nuremberg, restent au b^n^fice de la präsente Convention, ^tant don-
nä que les prisonniers de guerre condamn^s pour ces crimes doivent
§tre soumis aux prescriptions sur l'ex^cution des peines en vigueur
dans PEtat int^ress^.

4) En signant la Convention de Gen^ve relative ä la protection des per-
sonnes civiles en temps de guerre, je d^clare que le Gouvernement de

la R^publique polonaise adh^re ä ladite Convention, sous rdserve de
ses articles 11 et 45.

En ce qui concerne Particle 11, le Gouvernement de la R^-
publique polonaise ne oonsidörera pas comme legale une demande de la

Puissance d^tentrice tendant ä ce qu'un Etat neutre ou un organisme
international ou un organisme humanitaire assume les fonctions d^vo-
lues par la präsente Convention aux Puissances protectrices envers
les personnes prot^g^^es, si le Gouvernement dont elles sont ressor-
tissantes n^y donne pas son consentement.

En ce qui concerne Tarticle 45, le Gouvernement de la Rdpu-
blique polonaise ne consid^rera pas comme l^gal qu'une Puissance ef-

fectuant un transfert de personnes prot^g^es, soit libäräe de sa res-
ponsabilit^ d*appliquer la Convention, meme pour le temps pendant
lequel ces personnes prot^gäes seront confi^es k la Puissance qui a
accept^ de les accueillir.

ETATS -UNIS D'AMERIQUE - Ratification, 2 aoüt 1955

1) Instrument portant ratification de la Convention pour l'am^lioration du
sort des bless^s et des malades dans les forces armees en campagne:

"The United States in ratifiying the Geneva Convention for
the amelioration of the condition of the wounded and sick in armed
forces in the field does so with the reservation that irrespective of
any provision or provisions in said Convention to the contrary, nothing
contained therein shall make unlawful, or obligate the United States
of America to make unlawful, any use or right of use within the United
States of America and its territories and possessions of the Red Gross
emblem, sign, insignia, or words as was lawful by reason of domestic
law and a use begun prior to January 5, 1905, provided such use by
pro -1905 users does not extend to the placing of the Red Gross emblem ,

sign, or insignia upon aircraft, vessels, vehicles, buildings or other
structures, or upon the ground".



- 18 -

"Rejecting the reservations which States have made with

respect to the Geneva Convention for the amelioration of the condition

of the wounded and sick in armed forces in the field, the United States

accepts treaty relations with all parties to that Convention, except as

to the changes proposed by such reservations".

2) Instrument portant ratification de la Convention pour 1' amelioration

du sort des blesses, des malades et des naufrag^s des forces arm^es

sur mer :

"Rejecting the reservations which States have made with

respect to the Geneva Convention for the amelioration of the condition

of wounded, sick and shipwrecked members of armed forces at sea,

the United States accepts treaty relations with all parties to that Con-

vention, except as to the changes proposed by such reservations".

3) Instrument portant ratification de la Convention relative au traitement

des prisonniers de guerre:

"Rejecting the reservations which States have made with

respect to the Geneva Convention relative to the treatment of prisoners

of war, the United States accepts treaty relations with all parties to
^^

that Convention, except as to the changes proposed by such reservations .

4) Instrument portant ratification de la Convention relative ä la protec-

tion des personnes civiles en temps de guerre:

"The United States reserves the right to impose the death

penalty in accordance with the provisions of Article 68, paragraph 2,

without regard to whether the offenses referred to therein are pu-

nishable by death ander the law of the occupied territory at the time

the occupation begins",

(Reserve formul^e par le representant des Etats -Unis d*A-

m^rique lors de la signature).

"Rejecting the reservations - other than to Article 68,

paragraph 2 - which States have made with respect to the Geneva

Convention relative to the protection of civilian persons in time of

war, the United States accepts treaty relations with all parties to

that Convention, except as to the changes proposed by such reserva-

tions".
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REPUBLIQUE DEMOCRATIgUE ALLßMANDE - Adhäsion,
~ ~

30 novembre 1956

1) Genfer Abkommen vom 12. August 1949 zur Verbesserung des Loses

der Verwundeten und Kranken der Streitkräfte im Felde:

Zu Art, 1^0 : Das Ersuchen des Gewahrsamstaates an

einen neutralen StäaF, "an eine internationale oder humanitäre Orga-
nisation um Uebernahme der Funktionen, die die Schutzmächte nach

den Bestimmungen der Konvention auszuüben haben, wird von der

Deutschen Demokratischen Republik nur dann als rechtsmässig aner-

kannt werden, wenn die Regierung des Landes, dessen Staatsbürger-

schaft die geschützten Personen besitzen, diesem zugestimmt hat.

2) Genfer Abkommen vom 12. August 1949 zur Verbesserung des Loses
der Verwundeten, Kranken und Schiffbrüchigen der Streitkräfte zur

See

Zu Art_^_l_0 : Das Ersuchen des Gewahrsamstaates an

einen neutralen "StaaF, an eine internationale oder humanitäre Orga -

nisation um Uebernahme der Funktionen, die die Schutzmächte nach
den Bestimmungen der Konvention auszuüben haben, wird von der
Deutschen Demokratischen Republik nur dann als rechtsmässig aner-
kannt werden, wenn die Regierung des Landes, dessen Staatsbürger-

schaft die geschützten Personen besitzen, diesem zugestimmt hat.

3) Genfer Abkommen vom 12. August 1949 über die Behandlung der

Kriegsgefangenen:

5üArJ^_iQ.'* ^^^ Ersuchen des Gewahrsamstaates an
einen neutralen "Staat, an eine internationale oder humanitäre Orga-
nisation um Uebernahm.e der Funktionen, die die Schutzmächte nach
den Bestimmungen der Konvention auszuüben haben, wird von der
Deutschen Demokratischen Republik nur dann als rechtsmässig aner-
kannt werden, wenn die Regierung des Landes, dessen Staatsbürger -

Schaft die geschützten Personen besitzen, diesem zugestimmt hat.

5ü ArJ^.-!.! * ^^^ Regierung der DDR erklärt, dass durch
die Uebergabe von Kriegsgefangenen an eine ar.dere IV acht, die dem
Abkommen beigetreten ist, der Gewahrsanistaat seiner Verantwort-
lichkeit für die Einhaltung der Bestimmungen der Konvention gegenüber
den Kriegsgefangenen nicht enthoben v/ird.

5üAJJjl-~§.5. • ^^^ DDR v/ird die aus Art. 85 resultierenden
Vergünstigungen solcher Kriegsgefangenen nicht anerkennen ^ die wegen
Kriegsverbrechen oder Verbrechen gegen die Menschlichkeit gemäss
den Prinzipien des Nürenberger Gerichtshofes rechtskräftig verurteil
worden sind.
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4) Genfer Abkommen vom 12. August 1949 zum Schutze von Zivilpersonen

in Kriegszeiten :

Zu Art. _ 1^1^ : Das Ersuchen des Gewahrsamstaates an

einen neutralen StäaF, "an eine internationale oder humanitäre Orga-
nisation um Uebernahme der Punktionen, die die Schutzmächte nach

den Bestimmungen der Konvention auszuüben haben, wird von der

Deutschen Demokratischen Republik nur dann als rechtsmässig aner-

kannt werden, wenn die Regierung des Landes, dessen Staatsbürger-

schaft die geschützten Personen besitzen, diesem zugestimmt hat.

Zu ArJ. _4 5 : Die Regierung der DDR erklärt, dass durch

die Uebergäbe"von geschützten Personen an eine andere Macht, die

dem Abkommen beigetreten ist, der Gewahrsam staat seiner Verant-
wortlichkeit für die Einhaltung der Bestimmungen der Konvention ge-

genüber den geschützten Personen nicht enthoben wird.

REPUBLIQUE POPULAIRE DE CHINE - Ratification, 28 d^cembre 1956

1) Regarding Article 10 of the Geneva Convention for the Amelioration
of the Condition of the Wounded and Sick in Armed Forces in the Field

of August 12, 1949, the People's Republic of China will not recognize
as valid a request by the Detaining Power of the wounded and sick, or

medical personnel and chaplains to a neutral State or to a humanitarian
Organization, to undertake the functions which should be performe d by

a Protecting Power, unless the consent has been obtained of the govern
ment of the State of which the protected persons are nationals.

2) Regarding Article 10 of the Geneva Convention for the Amelioration
of the Condition of the Wounded, Sick and Shipwrecked Members of

Armed Forces at Sea of August 12, 1949, the People's Republic of

China will not recognize as valid a request by the Detaining Power
of the wounded, sick and shipwrecked, or medical personnel and
chaplains to a neutral State or to a humanitarian Organization, to

undertake the functions which should be performed by a Protecting
Power, unless the consent has been obtained of the government of

the State of which the protected persons are nationals.

3) Regarding Article 10 of the Geneva Convention Relative to the Treat-
ment of Prisoners of War of August 12, 1949, the People's Republic
of China will not recognize as valid a request by the Detaining Power
of prisoners of war to a neutral State or to a humanitarian Organiza-
tion, to undertake the functions which should be performed by a

Protecting Power, unless the consent has been obtained of the govern
ment of the State of which the prisoners of war are nationals. Re-
garding Article 12, the People's Republic of China holds that the
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original Detaining Power which has transferred prisoners of war to

another Contracting Power, is not for that reason freed from its

responsibility for the application of the Convention while such prisoners

of war are in the custoriy of the Power accepting them. Regarding

Article 85, the People's Republic of China is not bound by Article 85

in respect of the treatment of prisoners of war convicted under the

laws of the Detaining Power in accordance with the principles laid

down in the trials of war crimes or crimes against humanity by the

Nuremberg and the Tokyo International Military Tribunals.

4) Although the Geneva Convention Relative to the Protection of Civilian

Persons in Time of War of August 12, 1949 does not apply to civilian

persons outside enemy-occupied areas and consequently does not

completely meet humanitarian requirements, it is found to be in

accord with the interest of protecting civilian persons in occupied

territory and in certain other cases, hence it is ratified with the

following reservations:

Regarding Article 11, the People's Republic of China will

not recognize as valid a request by the Detaining Power of protected

persons to a neutral State or to a humanitarian Organization, to under

-

take the functions which should be performed by a Protecting Power,

unless the consent has been obtained of the government of the State

of which the protected persons are nationals. Regarding Article 45, the

People's Republic of China holds that the original Detaining Power

which has transferred protected persons to another Contracting Power,

is not for that reason freed from its responsibility for the application

of the Convention while such protected persons are in the custody to

the Power accepting them.

ALBANIE - Ratification, 27 mai 1957

1) Convention pour ram^lioration du sort des bless^s et des malades dans

les forces arm^es en campagne.

Ad article^lO: La R^publique populaire d»Albanie ne re

-

connaftra comme"6t8rnt r^guliäre une demande ä un organisme humani-

taire ou ä un Etat neutre de remplacer la Puissance protectrice, qui

^manerait d'une Puissance d^tentrice, que dans le cas du consente-

ment de la Puissance dont les personnes prot^g^es sont ressortissantes.

2) Convention pour l'am^lioration du sort des blessäs, des malades et des

naufrag^s des forces arm^es sur mer.

Ad article 10: La R^publique populaire d'Albanie ne re-

connaftra cömm'i""6ta"nt7^fuli&re une demande ä un organisme humani

-

taire ou ä un Etat neutre de remplacer la Puissance protectrice, qui
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^manerait d'une Puissance dötentrice, que dans le cas du consentement

de la Puissance dont les personnes prot^gäes sont ressortissantes.

3) Convention relative au traitement des prisonniers de guerre.

Ad arUjiJe^^O : La Reoublique populaire d*Albanie ne re-

connaftra comme ^tant rdguli^re une demande ä un organisme humani-
taire ou ä un Etat neutre de remplacer la Puissance protectrice, qui

^manerait d*une Puissance detentrice, que dans le cas du consentement
de la Puissance dont les prisonniers de guerre sont ressortissants.

Ad_art_i_cje_ 1 2 : La Republique populaire d^Albanie consid^re

que, au cas^oifles prisomiTers de guerre seraient transferäs ä une autre

Puissance par la Puissance ddtentrice, la responsabilitd de l'application

de la Convention ä ces prisonniers de guerre continuera toujours ä in-

comber ä la Puissance qui les a capturäs.

Ad__art_ijcle_8 5 : La Republique populaire d'Albanie consi-

döre que les personnes condamnöes conformöment ä la l^gislation de la

Puissance detentrice d'apräs les principes du procfes de Nuremberg pour
des crimes de guerre et des crimes contre Phumanite doivent subir le

meme regime que des personnes condamn^es dans le pays en question,

Par cons^quent, PAlbanie ne se voit pas li^e par l'article 85 en ce qui

concerne la categorie des personnes mentionn^es dans la präsente r^-
serve.

4) Convention relative ä la protection des personnes civiles en temps de

guerre,

-^-.2.E.LU^Ji:-li' ^^ Republique populaire d'Albanie ne re-
connaitra comme etant röguli^re une demande ä un organisme humani-
taire ou ä un Etat neutre de remplacer la Puissance protectrice, qui

emanerait d'une Puissance detentrice, que dans le cas du consentement
de la Puissance dont les personnes protögees sont ressortissantes.

^^-.^E.L^_?J^»-1-' ^^ Republique populaire d'Albanie consi-
d^re que, au cas oü les personnes prot^gees seraient transferees ä une
autre Puissance par la Puissance detentrice, la responsabilite de Tap-
plication de la Convention ä ces personnes protegees continuera toujours
ä incomber k la Puissance detentrice.
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REPUBLIQUE DEMOCRATIQUE DU VIETNAM - Adhäsion, 28 juin 1957

1) Pour la Convention de Gen^ve relative ä l'am^lioration du sort des

bless^s et malades des forces arm^es en campagne, en date du 12

aout 1949.

A l'article 10: La demande de la Puissance d^tentrice,

soit ä un Etat neutre',"'soTtTun organisme Präsentant toutes garanties

d'impartialit^ et d'efficacit^, d'assumer les fonctions d^volues aux

Puissances protectrices par la Convention, ne sera reconnue comme
legale par la R^publique D^mocratique du Viet Nam que dans le cas

oü l'Etat dont rel^vent les blessäs et malades des forces arm^es en

campagne aurait approuvä cette demande.

2) Pour la Convention de Gen^ve relative ä ram^lioration du sort des

bless^s, malades et naufrag^s des forces maritimes, en date du

12 aout 1949.

A 1 ' a_r_tj_c2e __1_0^: La demande de la Puissance d^tentrice,

soit ä un Etat neutre,""soit ä"un organisme Präsentant toutes garanties

d'impartialit^ ou d'efficacit^, d'assumer les fonctions d^volues aux

Puissances protectrices par la Convention ne sera reconnue comme
legale par la R^publique D^mocratique du Viet Nam que dans le cas

oü PEtat dont rel^vent les blesses, malades et naufrag^s des forces

maritimes aurait approuv^ cette demande.

3) Pour la Convention de Gen^ve relative au traitement des prisonniers

de guerre, en date du 12 aout 1949.

^-^^^£lL^-L?_J5_* ^^ demande de la Puissance detentrice,

soit ä un Etat~neutre, soit ä un organisme presentant toutes garanties

d'impartialit^ ou d'efficacite, d'assumer les fonctions devolues aux

Puissances protectrices par la Convention, ne sera reconnue legale

par la R^publique Democratique du Viet Nam que dans le cas oü l'Etat

dont rel^vent les prisonniers de guerre aurait approuv^ cette demande.

^-L'-^J'Ji^.L^ J-^_* ^^ R^publique Democratique du Viet

Nam döcläre"que Ta remise des prisonniers de guerre, par la Puis-

sance detentrice, ä une Puissance partie ä la Convention, ne delie

pas la Puissance detentrice de sa responsabilite de l'application des

dispositions de la Convention envers les prisonniers.

^-.L'_?iFJl£.L?-.A?-* ^^ Republique Democratique du Viet

Nam declare"que Tes prisonniers de guerre poursuivis et condamnes
pour des crimes de guerre ou pour des crimes contre l'humanite,

conformement aux principes poses par la Cour de Justice de Nurem-
berg, ne beneficieront pas des dispositions de la presente Convention

ainsi que Pa specifie Particle 85.
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4) Pour la Convention de Gen^ve relative ä la protection des personnes

civiles en temps de guerre en date du 12 aout 1949.

A L'-?J'Jlcl_e_ JJ__: La demande de la Puissance d^ten-

trice, soifä un Etat neutre, soit ä un organisme prösentant toutes

garanties d'impartialit^ ou d»efficacit^, d»assumer les fonctions d^-

volues aux Puissances protectrices par la Convention, ne sera re-

connue comme lägale par la R^publique D^mocratique du Viet Nam
que dans le cas oü l'Etat dont relfevent les dites personnes civiles au-

rait approuvä cette demande,

^-^'ArJi2.L^JL?J ^^ R^publique D^mocratique du Viet

Nam d6clare"queTä~renriise de personnes civiles protäg^es par la prä-

sente Convention par la Puissance d^tentrice, ä une Puissance partie

ä la Convention, ne d^lie pas la Puissance d^tentrice de sa responsa-

bilit^ relative ä l'application des dispositions de la Convention ä P^-

gard des personnes civiles en temps de guerre.

REPUBLIQUE DEMOCRATIQUE DE COREE - Adhäsion, 27 aout 1957

1) On article 10 of the Geneva Convention for the Amelioration of the

Condition of the Wounded and Sick in Armed Forces in the Field of

August 12, 1949

In the event of a Power detaining wounded and sick, or me-
dical personnel, requesting a neutral State, or a humanitarian Organi-

zation, to undertake the functions incumbent on a Protecting Power,

the Government of the Democratic People^s Republic of Korea will not

consider it a legal request unless an approval is obtained from the

Government of the State on which the protected persons concerned

depend.

2) On Article 10 of the Geneva Convention for the Amelioration of the

Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea of August 12, 1949

In the event of a Power detaining wounded, sick and ship-

wrecked, or medical personnel, requesting a neutral State, or a

humanitarian Organization, to undertake the functions incumbent on

a Protecting Power, the Government of the Democratic People's Re-

public of Korea will not consider it a legal request unless an approval

is obtained from the Government of the State on which the protected

persons concerned depend.
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3) On Article 10 of the Geneva Convention relative to the Treatment of

Prisoners of War of August 12, 1949

In the event of a Power detaining prisoners of war requesting

a neutral State, or a humanitarian Organization, to undertake the

functions incumbent on a Protecting Power, the Government of the

Democratic People's Republic of Korea will not consider it a legal

request unless an approval is obtained from the Government of the

State on which the prisoners of war concerned depend.

On Article 12 of the same Convention

The Government of the Democratic People's Republic of

Korea considers that, even during the period in which the Power de-

taining prisoners of war have transferred the prisoners of war to

other Powers which are parties to the present Convention to be in

their custody, responsibility as an original Detaining Power for the

application of the present Convention towards the prisoners of war
concerned will not be released.

On Article 85 of the same Convention

The Government of the Democratic People's Republic of

Korea will not be bound by Article 85, in regard to the treatment of

the prisoners of war convicted under the laws of the Detaining Power
of prisoners of war for having committed war crimes or inhumane

offences, based on the principles of Nuremberg and the Tokyo Far

East International Military Tribunal.

4) On the Geneva Convention relative to the Protection of Civilian Persons

in Time of War of August 12, 1949

The Government of the Democratic People's Republic of

Korea considers that the present Convention cannot fuUy meet humani-
tarian requirements, inasmuch as it does not apply to the civilian

persons outside the territory occupied by the enemy.

But, considering that the present Convention has a positive

aspect of protecting the interests of civilian persons in the territory

of occupation and in a series of other cases, the Government of the

Democratic People's Republic of Korea accedes to it with reservations

on the following article s.

On Article 1 1 of the same Convention

In the event of a Power detaining protected persons requesting

a neutral State, or a humanitarian orgacization, to undertake the func-

tions incumbent on a Protecting Power, the Government of the Demo-
cratic People's Republic of Korea will not consider it a legal request

unless an approval is obtained from the Government of the State on

which the protected persons concerned depend.
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On Article 45 of the same Convention

The Government of the Democratic People's Republic of

Korea considers that, even during the period in which the Power de-
taining protected persons have transferred the protected persons to other
Powers which are parties to the present Convention to be in their custody,
responsibility as an original Detaining Power for the application of the

present Convention towards the protected persons concerned will not be
released.

RQYAUME-UNI - Ratification, 23 septembre 1957

Le Royaume-Uni de Grande -Bretagne et d'Irlande du Nord
se r^serve le droit d*appliquer la peine de mort selon les dispositions de
Particle 68, paragraphe deux, sans ^gard ä la question de savoir si les

d^lits qui y sont mentionn^s sont punissables ou non par la peine de mort
selon la loi du territoire occup^ äl'äpoque oü commence Poccupation,

The United Kingdom of Great Britain and Northern Ireland
will apply each of the above-mentioned Conventions in the British Pro-
tected States of Bahrain, Kuwait, Qatar and the Trucial States to the

extent of Her Majesty's powers in relation to those territories.

I am also instructed by Her Majesty's Government in the

United PCingdom to State that the reservation to the second paragraph of

Article 68 of the Convention relative to the Protection of Civilian Persons
in Time of War which was made by the United Kingdom on signature of that

Convention is maintained.

I am further instructed by Her Majesty's Government in the

United Kingdom to refer to the reservations made to Article 85 of the

Convention relative to the Treatment of Prisoners of War by the following

States:

' the People's Republic of Albania, the Byelorussian
Soviet Socialist Republic, the Bulgarian People's
Republic, the People's Republic of China, the Cze-
choslovak Republic, the Polish Republic, the Rou-
manian People's Republic, the Ukrainian Soviet Socia-

list Republic, the Union of Soviet Socialist Republics

and to the reservations to Article 12 of the Convention relative to the

Treatment of Prisoners of War and to Article 45 of the Convention relative

to the Treatment of Civilian Persons in Time of War made by all the above
mentioned States and by the Federal People's Republic of Yugoslavia.
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I am instructed by Her Majesty's Government to State that
whilst they regard all the above-mentioned States as being parties to the
above-mentioned Conventions, they do not regard the above-mentioned
reservations thereto made by those States as valid, and will therefore
regard any application of any of those reservations as constituting a
breach of the Convention to which the reservation relates.

Berne, 7 octobre 1957

Her Britannic Majesty's Embassy present their compliments
to the Federal Political Department and have the honour to refer to the
Declaration made by Her Britannic Majesty's Charge d'Affaires on the
23rd of September, 1957 at the moment of the depositing of the Instru-
ment of ratification by the United Kingdom of Great Britain and Northern
Ireland of the four Geneva Conventions of 1949, a copy of which was
handed over by Mr. Walsh on that occasion, and to inform the Department
that, owing to a clerical error, the name of the Hungarian People's Re-
public was inadvertently omitted from the list of countries whose reserva-
tions to Article 12 of the Convention relative to the Treatment of Prisoners
of War and to Article 45 of the Convention relative to the Protection of
Civilian Prisoners in time of War are not regarded as valid by Her Ma-
jesty's Government,

Her Majesty's Embassy have to request the Federal Political
Department to be so good as to amend the original copy of the Declaration
by adding the words the Hungarian People's Republic" between "the
Czechoslovak Republik" and "the Polish Republic", and to inform the
other parties to the Conventions and any other organisations to whom the
Department may have sent official copies of Her Majesty's Government's
Declaration and to request them to take similar action.

Her Majesty's Embassy avail themselves of this opportunity
to renew to the Federal Political Department the assurance of their highest
consideration.

Berne, June 10, 1958

^


