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' CASES *

ARGUED AND DETERMINED
1804.

IN THE

COURT OF KING S BENCH,

Easter Term,

In the Forty-fourth Year of the Reign of GEORGE III.

IN the last Vacation died, at his house in George
Street, Westminster, the Right Honourable RI-

CHARD PEPPER Lord ALVANLEY, Lord Chief Justice

of the Court of Common Pleas. He was succeeded

in this Term by
JAMES MANSFIELD, Esq. one of His Majesty's Counsel

learned in the Law, who was sworn into office on

Tuesday the 24th of April, and was knighted.
And on the 25th he was called to the degree of Ser-

jeant at Law, and took his seat on the Bench, and

gave rings with this motto, Serus in Ccelum redeas.

On Saturday the 28th of April, the following Gentle-

men took their places within the Bar :

As one of His Majesty's Serjeants learned in theLaw,
Mr. Serjeant Williams.

As His Majesty's Counsel learned in the Law,
Richard Hollist, of the Middle Temple, Esq.
Thomas JVLilles, of Lincoln's Inn,' Esq.

George Wilson, of Lincoln's Inn, Esq.
James Topping, of the Inner Temple, Esq.
With a Patent of Precedence,

John Fonblanque, of the Middle Temple, Esq.
VOL. V. B The



CASES IN EASTER TERM,
1804.

Thurtday, The Mayor. &c. of CARLISLE against WILSON.
April 19th.

pearcd in evi- T^ assumPs^> the fourth count, to which the evidence of

denceuponan _1_ the plaintiffs principally applied, was on an indcbitatus

lna*
f

a"
d*~

ossumpsit for tolls and duties, due and payable from the de-

tumprit for fendants to the plaintiffs, for the passage of coaches and car-

toll, that a
r ia cre8 Of the defendants, loaded with goods and merchan-

corporation
7

were entitled dizes, in and through the city of Carlisle. Plea, non assump-
by a general 5^ rpne act ;o|1 was brought to try the right of the corpo-

explained by ration to take toll from the defendants as the proprietors of

usage to be a stage coach passing in and out of the city with parcels, who

commercial claimed to be exempt, principally on the ground that their

goods passing carriages were chiefly adapted to the conveyance of passen-

the^r citron gers> an(* tnat tue taking of goods for hire was only a se-

horses, or in condary incidental employment. At the trial before Cham-
CartS

fthat ^s
*rr J ' at âr^e

9 tnc plaintiffs in support of their claim

at the rate of to toll for horses, carts, and carriages passing with goods
id. foreTcry jn am[ ou j Qf tne cjtVj produced in evidence an inquisition

and 2rf. fo'r taken at Carlisle on the 6th of April, 25 Ed. 3. and re-

every cart- turned into Chancery, concerning the liberties and customs

by one horse, belonging to the city of Carlisle, &c. and why the citizens

[ 3 ] had not rendered to the Crown 80/. per annum rent for
and 2*. more, the profits of the liberties, &c. whereby it was found that
for each addi- r

. . ...
tional horse); the citizens of the said city had been accustomed to have
held, that auy amongst their liberties and customs, (inter alia)

" Theolo-

the carriage
" /w intrinsecum et foriruecum vocat. Thurg- Toll (i. e.

by which the Toll Thorough) ul parcfllasJirmoK civitatis illius ; et quod-

convevedraT
"

9ue prcedicli cives habuerunt omnes liberlates el proficua

by taking
"
prcedicta a tempore quo non cxistil memoria quousque," SfC.

coaches in-
gC an(^ ^en s*at ' ng a wrongful obstruction in the exercise of

ttead of carts their rights. Also a charter from the Crown of the 7th of
or

TJ^*^*' February, 26 Ed. 3. reciting the said inquisition, and grant-

the right of ing to the citizens (inter alia) the Raid toll, by the same
toll in the

description as in the inquisition. And this charter, toge-
proportion of *. .

id. for each ther with all liberties, customs, privileges, franchises, im-

horfedrawing nuinities, jurisdictions, and grants, is ratified and confirmed

although the to the corporation by a charter of the 13 Car. 1., under
number of which the corporation has its present corporate name. Also

estInMtId

r

by
*ne U8age ** the corporation to repair and pave all the streets

the weight of of the city was proved and admitted. With respect to the

goods.
collection



IN THE FORTY-FOURTH YEAR OF GEORGE III. 3

collection in fact of toll, it appeared to have been the usage, 1804.

as far back as living memory could trace, to pay Id. for

every horse-load of commercial goods for sale, either carried &c . of

in or out of the city ; (unless the goods were under the value CARLISLE

of I3{d. 9
and then no more than half toll was ever paid, and

^f,"'^.
sometimes nothing.) If the goods were conveyed in a cart

drawn by one horse, then 2d. was paid ; if by more than one

horse, 2rf. in addition for each horse, unless the carriers

compounded for their tolls. The value of the goods in carts

made no difference
; but if the horse or cart merely passed

through the city with the same goods, they paid but one toll.

For many years back the proprietors of public waggons had

usually compounded for their tolls; if not, 2e?. a- horse was
f 4 1

taken from the waggoner. Nothing was ever taken for hay,

corn, household goods, &c. It further appeared that stage
coaches had been used in Carlisle for about fifty years past :

but no claim was made in respect of them for toll till about

fifteen years ago, which was then resisted. That where

the proprietors had forwarded goods in carts they had paid

the usual toll ; and they had also paid when fish and other

articles had been sent into the city to be forwarded by the

coaches : but this was explained to be toll paid for the

bringing in of such articles by horses or carts, and not for

the sending them on by the coaches. The goods for which

toll was demanded in this instance were commercial goods
for sale, sent by the defendants' coach. The defendants

produced no evidence ; and the case went to the jury with

the learned Judge's observations to them, that the right to

the horse and cart toll was clearly proved, and that possibly
the consequence of that usage might, as to the toll in dis-

pute, be a mere legal question upon which either party might
take the opinion of the Court above : and he therefore left

the case to them upon the usage ; telling them that if they
were satisfied that the plaintiffs were entitled to a toll on

carriages carrying goods (such as had been in use) the pay-
ment of the toll could not be evaded merely by using car-

riages of a different construction from common carts and

carriages ; and that the only distinction he could point out

for their attention was that the principal use of the coaches

being for the carriage of passengers, for which no toll was

due, and it appearing that the quantum of the toll was

B 2 estimated



CASES IN EASTER TERM,

1804.

The May or,

&c. of

CARLISLE

against
WlL01l.

[5]

estimated by the number of horses employed in drawing
the carriages, the proportion of the number of horses to

them must bo greater than the relative quantity of the goods
which they carried would require ; in consequence of which

a much heavier toll in respect of the goods would fall on the

coach-owners.than on the owners of other carriages used

chiefly for the conveyance of goods. And also that for a

considerable number of years since coaches had been set up

in Carlisle, the corporation had not asserted their claim of

toll for such carriages. The jury found a verdict for the

defendants. But upon the report of the case, after a rule

Nisi granted in Michaelmas Term last, for setting aside the

verdict and granting a new trial, the learned Judge inti-

mated a doubt whether the evidence did not require him to

have told the jury that, if they were satisfied that the right

to the toll for the passage of carta and waggons was esta-

blished by the written and parol evidence, it would follow

as a legal consequence that the plaintiffs were entitled to the

like toll for the passage of coaches carrying goods of the like

description.

Park) Holroyd, and IlullocJ^ in shewing cause against

the rule, contended that the grant of toll, being in general

terms, must be construed and restrained by the usage; and

here it appeared by the evidence to be a grant of toll for the

carriage of goods sub modo, that in, by horses or in carts or

waggons. In the single instance that any attempt was made

to extend it to coaches, the claim was resisted with effect ;

and this extends back through a period of fifty years. And
there is no absurdity in supposing that a toll might be granted
on goods carried in a particular manner, which was not

meant to extend to goods carried in a different way ; espe-

cially as the toll in this case varies according to the number
of horses employed in the draught of the carriage, which

may be reasonable enough as applied to carriages whose prin-

cipal use is for the conveyance of goods, as furnishing a good
criterion of the weight of the draught, and consequently

apportioning the toll to the probable injury done to the

streets : but as applied to coaches, the number of whose

horses is adapted to the weight of passengers, for whom no

toll is payable, and not to the goods, which may be trifling

in weight and value, the same rate of toll must press very

unequally
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unequally and unfairly. By these means the same toll may
be paid for one small parcel which happens to be in a coach

drawn by four horses, as for various goods to a considerable

amount drawn by the same number of horses in a cart or

waggon. It is not, therefore, the shape or denomination

of the carriage which constitutes the difference, but the pur-

pose to which it is principally applied.

Cockell, Serjt. Wood, Topping, and Raine, contra, were

stopped by the Court.

Lord ELLENBOROUGH, C. J. The custom in substance,
as to the present inquiry, is to pay a toll for goods conveyed
in carriages, in proportion to the number of horses. What
the form or denomination of the carriage may be is imma-

terial, whether it be cart, waggon, or coach ;
if it be

applied to the use of drawing goods for sale, the custom at-

taches upon it. The reason why the toll has not been, in

fact, collected from the owners of public coaches is, be-

cause, till of late years, it has not been the general custom

of that part of the country to convey goods in such car-

riages ; and therefore the collection of it might not have

been worth attending to ; and there is no reason to attribute

the omission to any other cause. Within the memory of

living persons, there were no more than four coaches kept
in Cumberland. Bishop Nicolson, who wrote a history of

that county, states, That about the year 1710, in travelling

from Rose Castle, near Carlisle^ towards London, with a

young 'nobleman, his pupil, they were obliged to go as far

as Stamford before they met with a stage-coach to carry
them on. As to the disproportion stated to arise from the

application of the toll to carriages of this description, where

the number of horses is adapted more to the carriage of

passengers than of goods, that is the party's own act, of

which he cannot complain. The corporation cannot dis-

criminate the proportion adapted to each ; and may there-

fore charge for the whole number which are actually used

for the draught of the carriage in which tollable goods are

conveyed; for the toll is payable in respect of the goods,
and not of the coach. Upon the same principle, where a

man mixes his corn with mine in my bag, I may take the

whole, because I cannot distinguish to separate them again;
and it was his own fault to mingle them : so if the coach-

owners

1804.

The Mayor
&c. of

CARLISLE

against
WILSON.



CASES IN EASTER TERM,

J804.

The Mayor,
&c. of

CARLISLE

again$t
WILSON.

[8]

owners will multiply the number of their horses, because of

the additional weight of passengers which they carry, to-

gether with goods, for which the toll is payable in propor-

tion to such number, it is their own act, and the corpo-

ration have no means of ascertaining the proportion of horses

used for each. Here then the right to the toll having been

clearly made out, there must be a new trial.

GROSE, J. The question is, Whether any thing were due

for toll in this case ? The toll is that duty which persons

passing in or out of the city with goods for sale, on horse-

back or in carriages, are liable to pay. It is not merely for

the passage of the person, but of the person with goods.

The usage was for some time probably confined to goods
carried on horseback ; afterwards, as carts came into com-

mon use, it was extended to them ; and there is no reason

why the toll should not be extended to coaches, since they

have come into use for the purpose of conveying commer-

cial goods ; and as to these latter having been suffered to

carry for some years back, without the corporation collect-

ing from them, it was probably not worth their while to

collect it in the first instance, till that mode of conveyance

grew to be more frequent : but since that is the case, there

is no reason why the same toll should not be collected from

carriages of this description as from carts, when applied to

the same purpose.

LAWRENCE, J. The toll is payable for goods conveyed
on horses and in carriages ; and in order to measure the

quantum of toll in the latter case, they reckon the number
of horses used in the conveyance : and when we attend to

the occasion of granting the toll, which was for the repair
of the streets, such a measure seems reasonable

; for if the

goods were carried on horseback, that was not considered

as occasioning much damage to the streets ; and, therefore,

the toll was only Id. : but if conveyed in a cart with one

horse, the damage done was considered to be double, and

2rf. was taken ; and if more horses were necessary to draw
the weight, the injury was reckoned to be proportionably

greater. The carrier was considered to be a competent

judge of the number of horses required to draw the weight;
and that mode of ascertaining the quantum of the toll was

liable to no difficulty or dispute. It is no objection then

that
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that the coach may have but one parcel of goods to convey ;

for it is. for the carrier to consider whether it be worth his

while to proceed with his load or not
;
but if he do, he must

pay toll according to the number of horses which he uses.

*LE BLANC, J. By the inquisition and ancient grants, it

appears that toll was given to the citizens of Carlisle in ge-
neral terms, leaving it uncertain by what the quantum was
to be measured. This is supplied by the evidence of the

usage; whence it appears that it is to be estimated by the

horse-load when the goods are carried in that manner; or

when conveyed in carriages, by the number of horses draw-

ing each carriage. Formerly, it appears that the only car-

riages in which goods were conveyed, were carts and wag-

gons ; and it is not at all improbable that, when those were
the only carriages in use, they took as many passengers in

proportion to the quantity of goods as coaches do now. Yet

during all that time the toll has always been claimed from

the carrier, and not from the proprietors of the respective

goods, in proportion to the number of horses by which the

carriage was drawn : and it is more advantageous to the

public that the toll should be collected in this manner ; for

when claimed from the carrier, he pays one entire toll for

all the parcels of goods together, in proportion to the num-
ber of his horses; but if it were to be claimed from the

owners of the goods, then each would have to pay toll ac-

cording to the same proportion. If then the coach proceed
with passengers only, without any commercial goods, no

toll will be payable : but if it have such goods in it, the toll

is payable according to the number of horses by which the

coach is drawn. In this manner it has always been collected

from carts and waggons ; and altering the form or name of

the carriage can never affect the claim to the toll.

Rule absolute.

1804.

The Mayor,
&c. of

CARLISLE

against
WILSON.

[9]

WAIN



10. CASES IN EASTER TERM,

1804.

WAIN and ANOTHER against
Thursday,

19th.. _
No person FT1HE plaintiffs declared, that at the time of making the

statute erf'

6
-* Prom '8e after-mentioned, they were the indorsees and

irkuds, be holders of a bill of exchange, dated the Hth of February,
charged upon jgg^ drawn by one W. Gore, upon and accepted by one

to^im^the* J- Hall ; whereby Gore requested Hall, seventy days after

debt of an-
date, to pay to his (Gore's) order, 56/. 16s. 6d. ; which bill

Uieagrcement of exchange Gore had before then indorsed to the plain-

upou which
tiffs; and which sum in the bill mentioned was, at the time

of making the promise by the defendant, due and unpaid :

some note or and thereupon the plaintiffs, before and at the time of

CeTb^'n makinS the 8ai(1 promise by the defendant, had retained

writing; by one A. as their attorney, to sue Gore and Hall respectively,
which word

fQf.

t jjc rec^very of the said sum so due, &c. whereof the
atrrecment , ~ . . . . .

must be un- defendant, at the time of his promise, &c. had notice : and
dcrstood the

thereupon, on the 30th of April, 1803, at, &c. in considcra-

foMhe^pro-

"
tion of the premises; and that the plaintiffs, at the instance

mise, as well of the defendant, wouldforbear to proceed for the recovery

mi^Sf; 'of the said 56/. 16s. 6d. he, the defendant, undertook and

and therefore promised the plaintiffs to pay them, by half past four o'clock

cmrisecTin
n tnat da }> ^' and ^c XPenses wh'cn l|ad then been in-

writingto pay ciirrcd by them on the said bill. The plaintiffs then averred
the debt of a

that thev jj (
i w i thjn a reasonable time after the defendant's

third person,
without stat- promise, stay all proceedings for the recovery of the said

ing on what jgbt and have hitherto forborne to proceed for the reco-
cuusidcrution,
itwasholden very thereof; and that the expenses by them incurred on
that poro/evi- tlie said bill, at the time of making the promise by the de-

consideration fendant, and in respect of their having so retained the said

wasinadmis- A. and on account of his having, before the defendant's said

?

lY'l promise, drawn and ingrossed certain writs, called Special

statute of Capias, against Gore and Hall respectively on the said bill,
fraudsjand amounted to 201. of which the defendant had notice; yet

Kuch^romis*
tne defendant did not, at half past four o'clock on that day,

appearing to &c . nor at any time before or since, pay the said sum of 561.

l^nli'deration
and lhe ***& expenses incurred, &c. There was another spe-

UJKMI the face cial count, charging that the reasonable expenses incurred

cnw|em
r

ent
n

on the biU werc 8O much> which the dcfeodant "ad refused

it wxs niidiim to pay ; and the common money counts.

To'ie ^ 8UPP rt of the undertaking laid in the declaration, the

uf action. plaintiffs,
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plaintiffs, at the trial at Guildhall, produced the written en- 1804

gageraent, signed by the defendant, which was in these words :

" Messrs. Wain and Co. I will engage to pay you by half

past four this day, fifty-six pounds and expenses on bill that WARLTERS.

amount on Hall. (Signed) Jno. Warlters; (and dated)

No. 2, Cornhill, April 30th, 1803." Whereupon it was ob-

jected on the part of the defendant, that though the promise,

which was to pay the debt of another, were in writing, as re-

quired by the statute of frauds, jet that it did not express
the consideration of the defendant's promise, which was also

required by the statute to be in writing; and that this

omission could not be supplied by parol evidence (which the

plaintiffs proposed to call, in order to explain the occasion

and consideration of giving the note) ; and that for want of

such consideration appearing upon the face of the written

memorandum, it stood simply as an engagement to pay the

debt of another, without any consideration ; and was there-

fore nudum pactum and void : and Lord Ellenborough, C. J.

upon view of the statute of frauds, 29 Car. 2. c. 3. s. 4. which

avoids any special promise to answer for the debt of another,
<c unless the agreement upon which the action shall be

brought, or some memorandum or note thereof, shall be in

writing, and signed by the party to be charged therewith,"
&c. thought that the term agreement imported the substance

at least of the terms on which both parties consented to con-

tract ; and included the consideration moving to the promise,
as well as the promise itself: and the agreement in this sense

not having been reduced to writing, for want of including
the consideration of the promise, he thought it could not be

supplied by parol evidence, which it was the object of the

statute to exclude ; and, therefore, nonsuited the plaintiffs.

A rule nisi was obtained in the last term for setting aside

the nonsuit and granting a new trial, on the ground that

the statute only required the promise, or binding part
of the contract to be in writing; and that parol evidence

might be given of the consideration, which did not go
to contradict, but to explain and support the written pro-
mise.

Garrow and Lawes shewed cause against the rule. The
question is simply this, Whether parol evidence can be given
of an agreement which the statute of frauds avoids, unless

2
it
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1804. it be in writing? The words are,
" That no action shall be

"
brought, whereby to charge the defendant, upon any

against
"

special promise, to answer for the debt, &c. of another

WARLTKRS. "
person, &c. unless the agreement upon which such action

" shall be brought, or some memorandum or note thereof,
" shall be in writing, and signed by the party to be charged
"

therewith," &c. Now, to every agreement there must be

at least two parties ; and, in order to make it available in

law, there must be some consideration for it
;

which neces-

sarily forms part of the agreement itself, being that in re-

spect of which either party consents to be bound. It is no

answer to say, that the parol evidence offered of the con-

[ 13 J sideration, namely, the forbearance to sue Hall, did not go
to contradict the written promise : it is enough that being

part, and a material part, of the agreement, it was not re-

duced to writing and signed by the party to be charged, as

required by the statute. The effect of such parol evidence,

if admitted, would be to render valid that which, so far as

appears by the writing itself, is void in law for want of a

consideration ; and this would be letting in all the dangers
of fraud and perjury, which it was the object of the statute

to guard against. Upon the face of the paper, the debt

appears to be the debt ofanother ;
and as a mere promise to

pay the debt of another, without any consideration, would,
before the statute, have been void, as nudum pactum at

common law ; so it is not made good by the statute, without

a consideration in law for entering into such an agreement ;

which agreement, i. e. the whole agreement, or some memo-
randum or note of the whole, specifying the contracting

parties, the consideration, and the promise, must be made
in writing. The consideration is an essential part of every

executory agreement; and this was altogether executory,
on the part at least of the defendant. If the agreement
had been declared on as in writing, the mere production
of the note would not have proved the consideration of

forbearance laid in the declaration ;
and such consi-

deration could not have been supplied by parol evi-

dence. ID Preston v. Marccau (a), where the plaintiff had

() 1 Black. 1249.

agreed,
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agreed, in writing, with the defendant's testator to let him 1804.
certain premises, at a certain rent, parol evidence, ten-

dered to shew that the tenant had agreed to pay a further WAIW

sum for ground rent to the ground-landlord, was rejected, WARLTE*RS.

as subversive of the statute of frauds
; although it was there

contended, that the evidence offered did not go to alter F 14 1

but to explain the agreement: so in Gunnis v. Erhart (a),

the verbal declaration of an auctioneer at the time of a sale,

that there was a charge on the estate, was deemed inadmis-

sible to contradict the printed conditions, which stated the

premises to be free from all incumbrances.

Ersklne and Marryat, in support of the rule, said, That
the evidence tendered in the two cases cited, went not to >

explain but to contradict the written agreements. In the

one case to increase the quantum of the rent specified ; in

the other, to subtract so much as the charge amounted to

from the value of the estate which was offered for sale, free

from incumbrances. But here the parol evidence went merely
to shew on what occasion the written agreement had been

entered into ;
and it is in common practice to admit parol

evidence for such a purpose ; it is part of the res gestce, and

no part of the agreement itself, which must in its nature be

executory at the time of the writing made. The foundation

of the action in this case is not the writing, but the promise

by the defendant to pay the debt of Hall. This, before the

statute of frauds, might have been proved wholly by oral

testimony ; but since that statute, the promise can only be

evidenced by writing, signed by the party to be charged

therewith, or by some other lawfully authorised. It is difficult

indeed to account for the introduction of the word agree-

ment into the latter part of th'e clause, which, in its strict

sense, as compounded of " aggregatio mentium, or the union

of two or more minds, in a thing done or to be done (&),"

is more properly applicable to the other branches of the

clause, namely,
" an agreement on consideration of raar-

"
riage, or upon contract, or sale of lands, &c. or upon any

"
agreement not to be performed within the space of one L *^ J

"
year, &c. than to any special promise by an executor, to

" answer damages out of his own estate, or to any special
\

(a) 1 H. Black. 289. (*) 1 Com. Dig. 311.

"promise
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J804. "
promise to answer for the debt, &c. of another." To such

promises the word agreement can only be considered appli-

cable, so far as it is synonymous to engagement, or under-

WARJ.TERS. taking, in which sense it is often used in common parlance ;

and therefore means, in this respect, the agreement or pro-

mise to pay the debt of another. Besides, the statute does

not require the whole agreement to be set out in form ; but

it is sufficient if there be a note or memorandum of it in writ-

ing ; that is, so much of the agreement as is obligatory on
" the party to be charged therewith." In whatever form of

words therefore the promise is made, which, before the sta-

tute, would have been evidence to bind the party making it

under the circumstances of the case, it will, if those words

are reduced into writing, still bind him since the statute

under the like circumstances : but in either case, the in-

ducement for making such promise, which is part of the

res gestcs, may be evidenced by parol. Thus, suppose a

promise in writing to pay the expenses attending a certain

bill drawn by another, parol evidence must necessarily be let

in to shew to what bill the promise was meant to apply, and

how the expenses arose, and the bill itself would be pro-

duced : and this would be evidence not to vary, but to

corroborate the written promise. The 3d, 7th, and 17th

sections of the Act all require the signature of the party to

some note in writing, in order to charge him with the several

subject-matters of those sections ; but in all those cases, the

party must be charged on the special written agreement ; but

here he is charged on the promise, of which the writing is

[ 16 J only evidence. Yet the 4th section supposes that the party

is to be charged upon the agreement,
" unless the agreement

"
upon which such action shall be brought," &c. ; which

shews that agreement as there used, means no more than

undertaking or engagement : and in this sense an agreement,

signed by one party only, on a sale by auction was holden

sufficient to charge him within the statute of frauds (a).

[Lord Ellenboroitgh, C. J. The.re it was deemed suffi-

cient proof of such agreement, so as to charge the party

signing it. He was estopped by his signature from pro-

tecting himself under the statute : but there the consi-

(a) Scion v, blade, 7 Yes. jun. 265.

deration
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deration appearing in writing.] They then observed, that

though the objection must have often before occurred in ac-

tions of this sort, which were in common practice, the word

agreement had never before received such a construction as

applicable to this branch of the clause.

Lord ELLENBOHOUGH, C. J. after noticing the definition

of the word agreement by Lord C. B. Comyns, who consi-

dered it as a thing to which there must be the assent of two

or more minds ; and which, he says, ought to be so certain

and complete, that each party may have an action upon it :

for which, in addition to the author's own authority, was

cited that of Plowden; and better, (his Lordship observed)

could not be cited. In all cases where, by long habitual

construction, the words of the statute have not received a

peculiar interpretation, such as they will allow of, I am always
inclined to give to them their natural ordinary signification.

The clause in question, in the statute of frauds, has the

word agreement (" unless the agreement, upon which the
" action is brought, or some memorandum or note thereof,
" shall be in writing," &c.) And the question is, Whether
that word is to be understood in the loose incorrect sense in

which it may sometimes be used, as synonymous to promise,
or undertaking, or in its more proper and correct sense,

as signifying a mutual contract or consideration between
two or more parties ? The latter appears to me to be the

legal construction of the word, to which we are bound to

give its proper effect : the more so, when it is considered

by whom that statute is said to have been drawn, by
Lord Hale (a), one of the greatest Judges who ever sat

in Westminster Hall, who was as competent to express as

he was able to conceive the provisions best calculated for

carrying into effect the purposes of that law. The person
to be charged for the debt of another is to be charged,
in the form of the proceeding against him, upon his special

promise ; but without a legal consideration to sustain
it, that

promise would be nudum paclum as to hioi. The statute

never meant to enforce any promise which was before in-

(fl)
Lord Mansfield expressed a doubt of this in Wyndham v, Chct-

wynd, 1 Burr. 418, any otherwise perhaps than by Lord Hales's havin"-

left some loose notes behind him, which were afterwards unskilfully

digested. 1 Black. 99.

valid,

1804.

WAIN
againtt

WARLTKBS.

[17]
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1804.

WAI IT

fgairut
WARLTEHS.

[ 18]

valid, merely because it was put in writing. The obligatory

part is indeed the promise ; which will account for the word

promise being used in the first part of the clause ;
but still,

in order to charge the party making it, the statute proceeds

to require that the agreement, by which must be understood

the agreement in respect ofwhich the promise was made, must

be reduced into writing. And indeed it seems necessary for

effectuating the object of the statute, that the considera-

tion should be set down in writing, as well as the promise ;

for otherwise the consideration might be illegal, or the

promise might have been made upon a condition precedent,

which the party charged may not afterwards be able to

prove, the omission of which would materially vary the

promise, by turning that into an absolute promise, which

was only a conditional one : and then it would rest alto-

gether on the conscience of the witness to assign another

consideration in the one case, or to drop the condition in

the other ; and thus to introduce the very frauds and per-

juries which it was the object of the Act to exclude, by

requiring that the agreement should be reduced into writing,

by which the consideration, as well as the promise, would

be rendered certain. The authorities referred to by Co-

mt/ns, Plowd. 5. a. 6. a. 9., to which may be added Dyer,
336. b. all shew that the word agreement is not satisfied

unless there be a consideration
;
which consideration form-

ing part of the agreement, ought therefore to have been

shewn ; and the promise is not binding by the statute unless

the consideration which forms part of the agreement be also

stated in writing. Without this, we shall leave the witness,

whose memory or conscience is to be refreshed, to supply a

consideration more easy of proof, or more capable of sus-

taining the promise declared on. Finding, therefore, the

word agreement in the statute, which appears to be most

apt and proper to express that which the policy of the law

seems to require ; and finding no case in which the proper

meaning of it has been relaxed, the best construction which

we can make of the clause, is to give its proper and legal

meaning to every word of it.

GROSE, J. It is said that the parol evidence tendered

does not contradict the agreement; but the question is,

Whether the statute does not require that the consideration

1 for
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for the promise should be in writing-, as well as the promise
itself? Now the words of the statute are,

" that no action
" shall be brought whereby to charge the defendant upon
"

any special promise to answer for the debt, &c. of another
"

person, &c. unless the agreement upon which such action
tc

shall be brought, or some memorandum or note thereof,
<c shall be in writing," &c. What is required to be in

writing, therefore, is the agreement (not the promise, as

mentioned in the first part of the clause) or some note or

memorandum of the agreement. Now the agreement is that

which is to shew what each party is to do or perform, and

by which both parties are to be bound ; and this is required
to be in writing. If it were only necessary to shew what

one of them was to do, it would be sufficient to state the

promise made by the defendant who was to be charged upon
it. But if we were to adopt this construction, it would be

the means of letting- in those very frauds and perjuries which

it was the object of the statute to prevent ;
for without the

parol evidence, the defendant cannot be charged upon the

written contract, for want of a consideration in law to sup-

port it. The effect of the parol evidence then is to make
him liable: and thus he would be charged with the debt of

another by parol testimony, when the statute was passed
with the very intent of avoiding such a charge, by requiring
that the agreement, by which must be understood the whole

agreement, should be in writing.

LAWRENCE, J. From the loose manner in which the clause

is worded, I at first entertained some doubt upon the ques-
tion ; but upon further consideration, I agree with my Lord
and my Brothers upon their construction of it. If the ques-
tion had arisen merely on the first part of the clause, I con-

ceive that it would only have been necessary that the promise
should have been stated in writing; but it goes on to direct

that no person shall be charged on such promise, unless the

agreement, or some note or memorandum thereof, that is, of
the agreement, be in writing ; which shews that the word

agreement was meant to be used in a sense different from

promise, and that something besides the mere promise was

required to be stated. And as the consideration for the

promise is part of the agreement, that ought also to be stated

in writing.

LE BLANC,

1804.

WAIW
against

WARLTKRS.

[20]
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1804.

WAIW
against

WARITBRS.

LE BLANC, J. If there be any distinction between agree*
went and promise, I think that we must take it that agree-
ment includes the consideration for the promise, as well as

the promise itself: and I think it is the safer method to adopt
the strict construction of the words in this case, because it

is better calculated to effectuate the intention of the Act,

which was to prevent frauds and perjuries, by requiring

written evidence of what the parties meant to be bound by.

I should have been as well satisfied, however, if, recurring
to the words used in the first part of the clause, they had

used the same words again in the latter part, and said,
" unless the promise or agreement upon which the action is

f(
brought, or some note or memorandum thereof, shall be in

"
writing." But not having so done, I think we must

adhere to the strict interpretation of the word agreement,
which means the consideration for which, as well as the pro-

mise, by which the party binds himself.

Rule discharged.

[21]
Saturday,

Affidavits in

support of, or
in answer to a
rule for set-

ting aside an
award made a
rule of court,
under the stat.

9 & 10 fV, 3.

c. 15. s. J.

there beingno
action pre-

viously

brought, nor

any cause in

court, need
not be enti-

tled.

BAINBRIGGE against HOULTON and Another.

UPON shewing cause against a rule which had been ob-
tained on the part of Bainbrigge, calling on Iloulton

and another to shew cause why the "award which had been
made in their favour, and the submission to which had been
made a rule of Court under the stat. 9 & 10 W. 3. c. 15. s. 1.

(without any action brought) should not be set aside
; objec-

tion was taken by Garrow and East to the affidavit of one of
the arbitrators made in answer to the rule, that it was not
entitled at all ; which it ought to be after a rule nisi granted.

Erskine, Balguy, and Clarice, who shewed cause against
the rule, contended that this was not necessary in a case like

the present, where there was no action brought, and conse-

quently no cause in Court. And
The Court, after consulting the Master, held that it was

not necessary in this case that the affidavit either in sup-

port
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port of, or in answer to the rule, should be entitled (rt). 1804-.

And after hearing the affidavit, they
"~

IV 1 1 il 1> 1
BAINBRIGGE

Discharged the Rule.
againtt

HOUI.TON

(a) The like was ruled in another similar case in this Term. But and Another,

where an attachment is applied for, for non-performance of the award,

the affidavits in answer to the rule must be entitled The King v. :

though those upon which the rule was obtained need not be entitled,

where there was no cause previously in Court. Bevan v. Bevan, 3 Term

Rep. 601. But where the reference arises from an order of Nisi Prius,

there being then a cause in Court, the affidavits either for a rule to set

aside the award, or for an attachment for non-performance of it, are en-

titled in the cause. But after the rule nisi granted for an attachment,

the affidavits in answer to such rule must be entitled The King against

M f 22 1
WILLIS against The Commissioners of Appeals in Prize

-_ Monday,
Causes. April 23d.

~~~T PON a rule to shew cause why a prohibition should The Prize

., . . e ,
. Court of Ap-\J not go to the commissioners 01 appeals in prize causes, pea |s nas ju-

to prohibit them from proceeding further against Mr. John risdiction to

Willis ; upon whom, as prize agent in a certain cause, an
"

order had been made for the payment of interest on the pro- co-agent of

ceeds of a certain prize which had come to his hands : the ^^hands*
suggestion stated that in June 1798, pending hostilities the proceeds

between Great Britain and France, Captain West of His the Prize

Majesty's ship Tourterelle, had made prize in the West demnation

Indies of the ship Polly and her cargo, as French property,
and sale were

and had carried the same into Port Royal, in the island of
shouTd', after

Jamaica, within the jurisdiction of the Vice-Admiralty a decree of

Court there ; in which Court she was libelled as prize, and ^^"nterest
condemnation prayed. That upon monition issued, certain pronounced

claims were interposed on behalf of different sets of owners,
agamstt e

7

captors, pay
interest on

such proceeds while in his hands to the claimant. And this Court will not grant a

prohibition to the Prize Court to restrain it from executing such decree, either on the

ground that it did not appear on the proceedings below that the agent was a registered

agent under the stat. 33 Geo. III. c. 66.; because that Court has original jurisdiction
in rem and its incidents, independent of the statute ; nor on the ground that the Court
below were restrained by the 32d clause of the Act from decreeing restitution of more
than the net proceeds of the sale awarded upon condemnation ; because interest made
of such net proceeds in the hands of the holder are to be deemed part of the proceeds ;

nor on the ground that it was not alleged that interest had in fact been made by such

agent; because that was a fact for the Court below to decide upon, and they must be

presumed
to have decided on satisfactory evidence.

VOL. V. C British
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1804. British subjects, some of which were allowed, and such

parts of the cargo were acquitted, and restitution awarded ;

and tne remainder of the cargo was adjudged good and law-

The Commis- ful prize ;
and that the same should be forthwith sold by the

sionersofAp- affents of tne captors, and the sale-money be distributed
peals in Prize 6

Causes. amongst the captors, &c.

From which sentence of condemnation the claimant ap-

pealed, which appeal was allowed on the usual terms. And

thereupon it was further ordered by the Court, that a

warrant of appraisement should issue, to value and appraise

f 93 1 *ne several goods condemned ; and upon the return of the

said appraisement, that the agent for the captors should

enter into good and sufficient security to accountfor, andpay
over the net proceeds thereof, and also the amount ofthe specie

condemned as aforesaid, as that Court should thereafter direct

in case the sentence appealedfrom should be reversed. That
the captors appointed B. Waterhouse of the island of Ja-

maica, merchant, to be their agent for and relating to the

said prize : and that he had duly and within the limited

time, exhibited and registered in the said Vice-Admiralty
XUourt his letters of attorney, appointing him agent for the

purposes aforesaid, according to the form of the statute.

That at the return of the said appraisement, such security

as aforesaid was duly entered into by two good and sufficient

sureties on behalf of the captors, to answer the said appeal.

That the goods condemned were, on the 20th of September,

1798, sold by public auction, pursuant to the statute, and

netted, after payment of all expenses, 4552/. Is. 7d. That
an appeal was afterwards made to the commissioners, &c.

who on the 29th of June, 1801, reversed the decree of con-

demnation, and retained the claim for the 'general cargo,
and decreed the same to be restored, or the value thereof

paid to the claimant for the use of the owners : and assigned
the said captors to bring in the account sales of the same

on oath, and the proceeds thereof within a month ; which

account sales and proceeds were afterwards duly brought in

.accordingly ; and condemned the captors in interest from the

time of the sale ofthe said general cargo, and in the costs of

the then hearing. That on the 4th of August 1802, the

commissioners of appeals, at the petition of the claimant,

decreed a monition against J. Willis and B. Walerhouse, as

the
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the captors'
1

agents, to appear before the commissioners, 1804.

and shew cause why they should not pay interest upon the said

proceeds. And on the 14th of July 1803, J. Willis being ^"i
monished, appeared in the said court of appeals, holden The Commis-

before the Right Hon. the Earl of Rosslyn, Sir William

Grant, Kt., Sir William Wynne, Kt., Sir William Scott, Kt., Caues.

and others, and shewed cause, as required ; and although [ 24 J

the said J. Willis was not any party to the said suit, appeal,
and proceedings, or any of them, or in any way concerned

or interested in the adjudication of the said prize, nor con-

nected therewith, otherwise than as being the general partner
in trade with the said B Waterhouse, the agent of the cap-

tors, as aforesaid ; and although the said monition was found-

ed on no special or other suggestion on the part of the

claimant, than that J. Willis and B. Walerhouse we're the

agents for the captors ; and although J. Willis was not by
law, nor ought to be subject to the payment of interest on

such proceeds in consequence of that character ; and al-

though J. Willis and B. Waterhouse, or either of them,
never were in any manner called upon prior to the determi-

nation of the said appeal, by the said court of appeal as

aforesaid, to pay over the said proceeds, or any part thereof;

and the same, or any part thereof, never were or was im-

properly withheld from the jurisdiction of that Court, or of

the said Court of Vice-Admiralty, or from the party en-

titled to the possession thereof; and although the said

general cargo, having been so condemned at Jamaica, be-

came vested in the captors, upon bail being given to answer

the said appeal as aforesaid, and was accordingly sold by
B. Waterhouse, the acting agent of the captors, who hav-

ing collected the proceeds of such sale after payment of the

expenses, continued to hold the same as an agent or banker

usually holds monies committed to his care or custody, and

liable to be called for at any moment (that is to say) in- [ 25 ]

volved and mixed with other monies then also entrusted to

him, and held in deposit or otherwise ; no judicial or other

order having been made or given by any court, or by the

captors, for vesting or laying out the proceeds at interest,

or for otherwise disposing of the same with a view to make
a profit thereof; and whereas no special application, invest-

ment, or disposal of the same was ever made for the use or

C 2 benefit
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1804 benefit of the captors, or any of them, or of J. Willis and

B. Waterkouse, or either of them ; and no specific profit
or

^ainrt advantage which could be set forth or ascertained had at

The Commis- any time been derived therefrom ;
and although as soon as

si

T7nPr^ the decree of restitution was made known to B. Waterhouse,
pi'iiii in jrjrizc _

i I
*

Causes. he immediately caused the said proceeds to be paid to ms

Majesty's proctor, who brought the same into the registry

of the court of appeals on the part of the captors, and

J. Willis never had any power, custody, control, or manage-

ment over the proceeds, or any part thereof, but the same

remained with B. Waterhouse in Jamaica in manner afore-

said ; and although the Lords Commissioners had no juris-

diction or authority whatsoever by the laws of this realm to

condemn J. Willis to pay interest on the said proceeds, or

any proceeds of the said general cargo, nor to enforce him

to pay the same : and although J. Willis insisted upon all

the premises before the Commissioners of Appeals, and

offered to verify the same, yet they refused to admit the

same, and decreed interest to be paid by J. Willis upon the

proceeds of the said general cargo from the time of the sale

thereof.

The rule was obtained in the last Term, on the ground
that the Act of the 33 Geo. 3. c. 66. (s. 23, 24, 28, 32.) which

regulated matters of prize and prize agents, gave no autho-

{]
36 ] rity to the prize courts in this case to decree interest to be

paid by prize agents ; and that no such authority was given

by any other statute or law.

Gibbs and Steven shewed cause against the rule. This

being after the order of the Court of Appeals made, the only

ground for a prohibition must be the want of jurisdiction in

the Commissioners to make it. But, first, supposing that

thatCourt had no jurisdiction overprize agents whose powers
of attorney were not registered under the 51st section of the

stat. 33 Geo. 3, c. 66., still it was a question of fact, Whether
Mr. Willis were or were not a registered agent ? which it

was competent for the Court below to decide ;
and after sen-

tence it must be presumed, if necessary, that the affirmative

*. was proved; and that conclusion, if unfounded, can only
be questioned in a court of appeal. All such agents are, by
the 69th section, required to account in the Court of Ad-

miralty before the distribution of the prize-money, and that

Court
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Court is to confirm or disallow the accounts upon objections 1804.

stated, and " to make such further order touching the said
-

" accounts as the said case may require." This would give

jurisdiction to the court of prize on appeal to direct the The Commit

allowance of interest, if it thought fit ; there being no

negative words to restrain the general authority before Causes.

given in this respect. It is not even objected by the sug-

gestion that the Court of Appeals had no jurisdiction to

compel Waterhouse, the registered agent, to pay interest :

but Willis's case is endeavoured to be distinguished from

his, as not being the agent of the captors, which nevertheless

is in effect admitted by a negative pregnant; for it is

alleged
" that Willis was not party to the proceedings, or

" interested in the adjudication of the prize, nor connected [ 2T J
" therewith otherwise than as being the general partner in

tl trade with Waterhouse /" which shews that the question
made before the Court ofAppeals was as to the fact of Willis**

agency. This was the very point decided by the Lord Chan-

cellor in the case of the Danish ship Noysomhed (a). There

a cargo condemned as prize by the Vice-Admiralty Court at

Tortola was sent to Charley at Liverpool, and sold by him

for the benefit of the captors. Afterwards the Court of

Appeal reversed the sentence, and decreed restoration, and

that the captors should bring in an account of the proceeds,
within a month; under which a monition issued against

Charley ; who moved for a prohibition on the ground that

the property was consigned to him, not as prize agent, but as

a general merchant, and that he had since accounted for the

proceeds to the consignors. But the Lord Chancellor

thought that a question proper for the Court of Admiralty
to decide, as incidental to the principal question of prize ;

and that therefore he was not authorised to grant a prohibi-
tion. They also observed that the only affidavit made in

support of the suggestion was to verify the proceedings in

the prize court, and therefore it was irregular to introduce

any extraneous fact into the suggestion, such as that Willis

was not a co-agent with Waterhouse, if that were now to be
insisted on. But, 2dly, The Court of Appeals has a general

jurisdiction in rem in matters of prize, independent of the

(a) 7 Vcs. jun. 593.

stat.
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1804. stat. 33 Geo. 3. ; and may follow the prize or its proceeds

into whatever hands they may get, and compel the holder

* account for those proceeds ; and it is to be presumed
The Comrais. after decree, that Willis was proved before the Court of

sionersofAp- Appeals to have made interest of the prize-money in his
peals in rrize rr

r

*

Causes. hands, in whatever character it came to him ;
and then the

f 28 ] Court, which has jurisdiction over the principal, has juris-

diction also over all its incidents, one of which is interest ;

and such interest, when proved to be made, is part of the

proceeds of the prize, and may therefore be directed to be

paid over. In Smart v. Wolfe (a), Butter, J. said, that

every case which he knew on the subject was a clear autho-

rity to shew that questions of prize and their consequences

were solely and exclusively of the Admiralty jurisdiction.

And that after the cases of Lindo v. Rodney (&), Le Caux v.

Eden (c), and Livingston v. M'Kenxie (rf), it would only be

a waste of time to enter into reasons to shew that this Court

has no jurisdiction over those subjects. [Lord Ellenborough,
d J. There is no doubt but that a prohibition will go to a

Prize Court, if it clearly exceed its jurisdiction. If we do

not grant prohibitions in matters of prize, it is because of

the objection arising out of the subject-matter, and not in

respect of the Court. The question made by the plaintiff's

counsel was upon the Act of Parliament, Whether the Court

ofAppeals had jurisdiction to grant interest ? or whether it

be not restricted to the net proceeds in any decree for restitu-

tion against the captors or their agents, according to the

provisions of the S2d section ?J That section meant merely
to provide a rule for estimating the value of the prize itself

at the time of the sale, the net proceeds of which it directs

shall be deemed and taken to be the full value of the prize.

But that does not restrain the general authority of the Court,
to which the statute was only auxiliary.

Erskine, Park, and Richardson, in support of the rule.

This is the first instance of interest decreed to be paid upon

prize-money, except against the captors themselves, and

C 29 ] that by way of punishment for misconduct. In Le Caux

(a) 3 Term Rep. 344. (&) Dougl. 591. n. 1.

(c) Ib. 572. (d) 3 Term Rep. 332, 3.

v. Eden
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v. Eden (a) the Court of Admiralty condemned the captor J804.

in damages as well as costs. [Lawrence, J. If it be ad-

mitted that that Court may condemn the captors in interest

by way of damages, is it not matter of fact whether the agents The Commis-

have that interest in their hands which has been awarded ?]

Then the decree of interest should have been against the Causes.

captors : but after the decree against them, condemning
them in interest, a monition has issued against Willis, a third

person, calling upon him to shew cause why he, together
with Waterhouse, should not pay interest upon the proceeds
as the captors' agents, which the captors had been before

decreed to pay. But the stat. 33 Geo. 3., which gives jiu
risdiction to the Admiralty Court over the captors' agents,

has provided expressly (s. 32.) that " in case sentence shall

" be finally reversed, after sale of any ship or goods, pur-
" suant to the directions in this Act contained, the net pro-
" ceeds of such sale (after payment of all expenses attending
" the same) shall be deemed and taken to be the -full value of
" such ship and goods, and that the parties appellate and
" their securities shall not be answerable for the value beyond
" the amount of such net proceeds, unless it shall appear that
" such sale was fraudulent or without due care." The 28th

section had before provided
" that the execution of any

" sentence appealed from shall not be suspended in case
" the parties appellate shall give security to restore the
"

ship, SfC. or effects, or the full value thereof, in case the
" sentence should be reversed." The bail, therefore, are

put in the place of the thing itself: and the Act ofParliament

has declared what shall be deemed the full value of the thing,

viz, the net proceeds, and that the parties shall not be answer- [ 30 }

able beyond such net proceeds. Admitting, therefore, that

the Admiralty Court has an original jurisdiction in rem, yet
here the statute has substituted the net proceeds pro re.

fLord Ellenborough, C. J. The Act has only said that they
shall not be liable for the value of the thing itself beyond
the net proceeds of the sale ; but it does not say that they
shall not be liable for the beneficial use or product which

they make of that value while in their hands.] The form

of the security is given in a note to Brymer v. Atkins (b),

(a) Dougl. 591. n. 1. (6) 1 H. Black. 194.

and
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1804. and |j j g conditioned to restore the ship and cargo, or the

WltLIg
value thereof, in case the sentence should be reversed. Since

against this transaction took place, more extensive powers have
TheCommis- been conferred by the stat. 43 Geo. 3. c. 160. s. 50. of which
sioners of Ap-
peals in Prize requires agents, on registering their letters of attorney, to

Causes.
gjve security in 5000/. to the Court, for the due execution of

their trust in all matters of prize agency ; and s. 62, looking,

as it were, to the very case of making interest of prize-

money, has empowered the Judge of the Court, whose

sentence is appealed from,
" to assign the agents or other

"
persons in whose hands the proceeds of the prize may

" have come, at the prayer of either parly, to bring into,
" and leave in the registry, the net proceeds of the sales

" of such prize, &c. which shall be deposited in the Bank of
"
England; or in case the parties shall agree thereto, in

" some public securities at interest," &c. Even this pro-

vision is short of what is now contended for ; for it only

provides for making interest in future, at the prayer ofeither

party, from the time of appealing; whereas the Court of Ap-

peals has assumed to give interest as from the time of the

sale by a collateral and subsequent proceeding ; and that too

[ 31 ] without any allegation that interest had been made by the

agent, decreed to pay it. The Court of Appeals wasfunclus

officio after the decree against the captors, unless there were

some new proceeding originated against the agents, nothing
of which is suggested. But interest is either something

arising out of a contract of lending, or something given by

way of damages for misconduct. Now, as a contract, the

prize court could have no jurisdiction over it; and indeed

no contract can be presumed between the agents of the cap-
tors and the captured, at whose prayer the monition issued.

And as a punishment, the prize courts only give damages
for the misconduct of the captors in making the capture, to

which their agents, as such, can be no parties ; neither is

any misconduct imputed to them. [Grose, J. I consider

the interest to have been given as part of the proceeds of the

prize. Lord Ellenborough, C. J. We must presume that in-

terest has been given upon the best ground ; namely, upon
proof that the agents made interest of the proceeds of
the prize in their hands ; and then it cannot be consi-

dered as given by way of punishment.] Then the maxim

applies
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applies respondent superior (a). But the interest cannot be 1804.

considered as proceeds; for the proceeds were before decreed

to be brought into Court by the captors ; which, it is al-

leged, has been done. Then with respect to this application The Commls-

coming after sentence, no objection arises on the final sen- sioner
.

s f
4f~

tence, but on this collateral order ; and therefore the appli- Causes,

cation was made as soon as the grievance existed. And in

Gare v. Gapper (b) the Court directed the plaintiff to declare

in prohibition, which is still pending, in order to have the

question well considered, whether, if the Ecclesiastical Court

misconstrue an Act of Parliament, a prohibition will not lie [ 32 j
even after sentence.

Lord EJLLENBOROUGH, C. J. This prohibition is applied

for, on a supposed want of jurisdiction in the Court of Ap-
peals to decree interest to be paid by prize agents on the pro-
ceeds of a cargo, in their hands, from the time of the sale,

under a prior sentence of condemnation as prize. It is clear

that that Court has jurisdiction in rem, and may take into its

possession the thing itself, or the proceeds, wherever they

may be found, either in the hands of the principal captor, or

agent, or of any other who has no lawful title to hold them.

Here the agents have been fixed with the proceeds. It is,

however, objected, that interest derived out of those proceeds
cannot be decreed. It is not disputed but that interest may
be decreed against the captors ; but not, as it is urged,

against an agent ; because he is only responsible on his

security for the amount of the net proceeds of the sale; and
that even as against the captors themselves, it is only given

by way of damages for misconduct, for which the agent is

not answerable. To be sure, the decree of interest cannot

be brought forward here as matter ofpunishment against the

agent, against whom there is no substantive charge of mis-

conduct. Neither is it brought forward as on the ground of

contract; but simply, on the ground that the res, the pro-

ceeds, have got into the hands of the agents, and have there

grown and accumulated, producing the interest now sought
to be recovered. In many instances, it happens that one
who has got the fund of another in his hands, and is proved
to have made interest of it, shall be responsible in equity for

(a) Sadler t-. Evans, 4 Burr. 1986. (ft) 3 East, 480.

such
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1804. such increase. Then it is said, that no interest appears to

have been made of the proceeds by the agents. But we must

give credit to the Court below for having exercised its juris-

The"Commis- diction soundly, and that it was sufficiently proved to it that
sioners of Ap-

jnterest naj been made. And though it may be a new pro-uCciis iti x nzc
Causes. ceeding in these Courts to compel an agent, who has made

interest of the proceeds of a prize- in his hands, to render it

to those to whom it is due, it is high time that it should be

done. Fork would be an enormous defect of justice when

the captor is liable, on the reversal of a sentence of con-

demnation, to be called upon to render interest who has not

had the proceeds in his hands in the interval, that the agent
who has held them, and has derived all the benefit, should

not be answerable, I am, therefore, clear upon principle,

that though the parties appellate, and their sureties be only
made liable under the 32d section of the Act, for the value of

the prize to the extent of the net proceeds of the sale, yet that

the captors are liable for interest upon such net proceed.-.',

and so are their agents, and those into whose hands the res,

or proceeds, have come. It does not appear here that the

agents have not made interest of the money in their hands,

and we must conclude that the Court ofAppeals was properly
satisfied that they had. The only question for us to consider,

is, Whether interest is to be deemed part of the res, or pro-

ceeds, in the hands of an agent ? which I am satisfied that it

may well be.

GROSE, J. It is admitted that the Court of Appeals had

jurisdiction over the rem y and every thing incident to it.

The law is clear, as laid down by Mr. Justice JBw//erinthe

case referred to of Smart v. Woljfe (a), that the Admiralty
Court has jurisdiction not only over the question of prize,

I 31 1

^ut f a^ its consequences: and that though it has taken a

stipulation, it is not confined to proceed on that alone, but

may also proceed in rcm, according to its ancient course.

Then what is the res ? The prize, or what it produces: interest

is part of the res / it is an incident to it. It is clear that

the Prize Court hasjurisdiction over what the Act calls the

proceeds; and money is the proceeds, and interest is the pro-
duct of money and part of the proceeds. I am glad to find

() 3 Term Hep. 345, &c.

the



IN THE FORTY-FOURTH YEAR OP GEORGE III. 34

the provision referred in the late Act of Parliament for 1804.

directing the proceeds to be laid out in public securities : not
~-

that it furnishes any doubt of the power of the Court to de-
agafat

cree interest before: but because it secures the claimant's The Coramis-

money, as it was intended to do, against the insolvency and JJSi

mismanagement of agents. But it is said that Willis, not Caues.

being a registered agent, was not within the j urisdiction of the

Court : but he had the proceeds of the prize, the money, in

his hands; and that Court had jurisdiction over him, as it had

over the money. Then it is urged that interest is treated as

distinct from the proceeds in the suggestion : but the proceeds

decreed by the Court to be brought in, meant the proceeds as

they existed at the time of the sale of the cargo : and the in-

terest is what was made afterwards, and which afterwards in-

creased the amount of those proceeds. Then if the captor
be liable to interest beyond the original proceeds, so is the

agent who has received them into his hands.

LAWRENCE, J. It is supposed that the prize court has

jurisdiction over the agent only under the Prize Acts ; but

that is not so : for if those Acts had never been passed, that

Court would have had no jurisdiction over the res, and the

proceeds of it, into whosever hands they get. The question

then is, Whether interest be not a part of the proceeds ?
[ 35 1

which I take it clearly to be. But it is said, that by the 32d

section of the stat. 33 Geo. III. the parties shall not be liable

in case of the reversal of a sentence ofcondemnation, beyond
the net value of the proceeds at the time of the sale of the

prize. The meaning, however, of that section was, that the

captors should not be charged with the value of the prize
-

beyond the amount of what it then produced. But that does

not shew, that if the proceeds, ofwhatever given value at the

time of the sale, be afterwards made productive, the parties

in whose hands they are shall not be liable for that product.
Then it is said further, that interest is not alleged to have

been made. But in Smart v. Wolffe, upon a suggestion that

the party decreed to bring in the produce had not the pro-

ceeds, Mr. Justice Butter said, that if such were the facts, it

should have been pleaded below. So here, if the agents had

not made interest of the money in their hands, they should

have insisted on it below. They do not, however, even now,

suggest that no interest was made by them ; they only argue
that
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.1804. that as Waterhouse only held the proceeds
" as an agent or

~ " banker usually holds monies committed to his care, and
\V lift*!

against
" liable to be called for at any moment, that is to say, mixed

The Coniinis- with other monies also entrusted to him, and held in

peals'in'prize
"
deposit or otherwise," therefore they ought not to be

Causes. liable to pay interest. It is, therefore, rather an admission

that interest was made ;
and it does not signify how it was

made if made in fact: it is an accretion to the principal pro-

ceeds. If the agents had shewn to the Court below that they
had put the prize-money in a chest, and had made no interest

of it, I do not say that the Court ought to have decreed them

to pay it. It has not been decreed against them as a punish-

ment for misconduct; for then there should have been a

substantive charge of such misconduct ; neither is interest

directed to be paid on the ground of any supposed contract

but merely as part of the proceeds. And as to the objection,

that it is not formally alleged that interest was made by the

agents, we cannot say how far the practice of the prize-court

may require such an allegation : it is the best judge of the

regularity of its own proceedings. It is enough for us that it

has jurisdiction to decree interest in this case. And there is

the less reason to direct the plaintiffto declare in prohibition

for the purpose ofconsidering the question more fully,because

if he be not satisfied with our opinion, he is not estopped from

taking that of other courts in Westminster Hall.

LE BLANC, J. It is admitted that Willis and Waterhouse

are, or Willis alone is, subject to the ordinary jurisdiction of

the prize-court,as being parties, in whose possession the res is.

Then, in order to ground the application for a prohibition

it should appear either that they are called upon for some-

thing beyond the rcm, or that the jurisdiction of the prize-

court is limited, in this respect, by the Act of Parliament.

And it is contended, that even if interest were shewn to have

been made by the agent, he would not be liable ; because, as

it is said, admitting the agent to be liable for the proceeds in

his hands, the Act of Parliament has defined what those pro-

ceeds are, namely, the net proceeds of the sale at the time.

Then taking the agent to have made interest of those net

proceeds, the question is, Whether he be liable to account

for it as part of such proceeds ? The object of the 32d clause

was, to lay down a certain rule for ascertaining the full

value
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value of the prize to be reimbursed to the claimant, in case 1804.

sentence of condemnation should be finally reversed, after a

sale had been directed pursuant to the Act : for which pur- againt

pose it provides that the net proceeds of such sale shall be The Commis-

deemed and taken to be the full value of the prize, and that
p^"

the parties appellate and their securities shall not be answer- Causes.

able for the -value beyond the amount of such net proceeds.

But the evident meaning of that is, that the original value

of the prize shall not be estimated beyond what it actually

produced at the time of the sale, under the Act. The pro-

ceeds, then, are that which was then made, together with that

which has been since made out of those proceeds. We
cannot enter into the question, whether or not the agent has

made interest of the money in his hands ; but, according to

what is stated, it is rather to be collected that he had ; be-

cause the objection made by Willis is, not that no interest

was, in fact, made by him and his co-agent JFalerhouse, but

that he was not by law subject to the payment of interest on

the proceeds in their hands, in consequence of their character

as agents ; and that the property of the cargo after con-

demnation, was vested by law in the captors, upon bail being

given to answer the appeal ;
and the proceeds collected by

Waterhouse, as their acting agent, was holden by him as a

banker, &c. and that there was no special investment of the

amount for the use of the captors, and no specific profit which

could be set forth had been derived therefrom. But the

same might be said by any banker in whose hands money is

deposited, and which is mixed with the general mass of his

property. Then taking interest to have been made, I con-

sider it as composing part of the proceeds at the time when
the agent was admonished : for I consider the proceeds as

including interest made of the net amount of the sale from

the time when it is received by the agent till he is called upon
to pay it. The object of the provision, stated from the stat. p oo

43 Geo. 3. was not to enable the Court to direct the pay-
ment of interest, but to take the principal entirely out of the

hands of the agent, and place it on security where it would

necessarily produce interest; clearly looking to the event,
that the agent might become insolvent before a decree of

restitution could be had. Considering therefore that theo

agent here was liable for the proceeds of the prize; that those

proceeds
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1804. proceeds are composed of the original net sum for which the

prize sold, together with the interest which has been made of

i* while remaining in the agent's hands till called for; and that

The Commis- the Court below had jurisdiction to decide whether or not in-

S

ea!s?nP^ze
terest should be paid by such agent ; and they having decided

Causes. that it shall, there is no ground for a prohibition.
Rule discharged.

Ex parte JOHN LANDSDOWN.

The Court
"m/jARR YAT moved for a writ of habeas corpus, to bring

the prayer of t/rJL up the body of John Landsdown, an apprentice (one
the master, wno was protected from being impressed by the statute 13

corpufto

e * G O - 2. c. 17.), who had been impressed and taken on board

bring up an one of the king's ships. But he stated, that this application

finessed
6

he was raa^e on bena^ of ^e master ;
the apprentice himself

being willing being willing to enter into the king's service.

to enter into Lord ELLEN BOROUGH. C. J. The writ of habeas corpus
the Kin* 1

* sscr*

vice.
'

is for the protection of the personal liberty of the subject. If

the party himself, being of competent years of discretion, do

[ 39 ] not complain, we cannot issue the writ on the prayer of the

master, who has his remedy by action, if his apprentice have

been improperly taken from him. (a)

The
. >

'

(a) Eades v. Vandeput, M. 25 Geo. 3. B. R. This was an action

against the captain of a ship of war by the master of an apprentice, to

recover wages for the service of his apprentice, who, having been im-

pressed, was detained on board the defendant's ship. The only witness

to charge Captain Vandeput with knowledge, was the apprentice boy
himself, who swore that after he had been impressed and carried on board

the ship, he told the defendant, the captain, that he was an apprentice,
and required his discharge ; which was refused. The plaintiff having
recovered a verdict before Buller, J, at the sittings after the last time at

Guildhall,

Erskine moved for a new trial, grounded on the affidavits of Captains

Yandeput and Ommaney of the navy, which stated, that, according to,

the custom of the navy, if an apprentice be pressed, he must send his

indentures to the Admiralty, or bring evidence of them to the captain of

the vessel on board of which he is taken. And here he observed, that

the boy had never shewn his indentures : and that if a captain were to

discharge a boy on his bare word that he was an apprentice, every boy
on board his ship when he was tired of the service would make that

excuse.

The
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The other Judges concurred, and two of them observed, 1804.

that of late years similar applications had been repeatedly
e j * u Ex Parle

refused to be granted. JOHN LANDS

Writ denied. DOWN.

The Court, however, were of opinion that the evidence was sufficient,

and that the captain ought to have made inquiry into the truth of what

the boy said ; for after that information he detained him at his peril ;

and it was admitted, that if the indentures had been produced, the de-

fendant would have been bound to have discharged the boy.

Rule refused.

. [40] .

Wednesday,
The KING against The Inhabitants of MARTLEY. ^pra 25th.

TWO justices, by an order, removed Wm. Barton, his One who is

wife, and children, by name, from the parish of Dod- ^tate^ranted

denham to the parish of Hartley, both in the county of Wor- to him for

cester. The Sessions, on appeal, confirmed the order, sub-
sideratfonof

ject to the opinion of this Court on the following case. On two guineas

the 25th of November, 1754, the dean and chapter of Wor- fint
;
and ls-

r
rent, cannot

cester granted to Henry Barton of Doddenham, labourer, be removed

(the grandfather of the pauper) a lease of a cottage and therefrom,

garden, called Agberrow Close, in Doddenham, containing a
iiy charge-

by estimation about half an acre, then in his occupation, to ab e. But

hold to him, his heirs, and assigns, for his own life (he being not -ain a set-

then 61 years old), the life of his son Thomas, aged 18, and tlement by 40

the life of his daughter Susanna, aged 16, at the yearly rent jence^ on
of 2s. 6d. Upon these premises H. Barton resided till his hisownestate,

death, paying to the dean and chapter the yearly rent of
g

1^*6^1*

2s. 6d. ; and at his death, leaving no will, he was succeeded consideration

in possession by his eldest son W. Barton, the pauper's being under

father ; who, on the 22d of July 1784, died, leaving a will,

by which he devised the premises to his wife for life, re-

mainder to W. Barton, the pauper. At the time of his fa-

ther's death the pauper resided in another parish, and con-

tinued so resident for about two years afterwards, during
which time his father's widow resided on the premises. At
the end of the two years the pauper came to reside with his

mother on the premises in question, and continued as part of

her family till the 2d of February 1790, when the pauper
1 having
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1804.

The KIHG
against

The Inhabit-

ants of

MARTLET.

[42]

having married, his mother demised the premises to him for her

life, at the yearly rent of I/. 1 1*. 6d. and went to reside else-

where, leaving the pauper in the sole occupation of the pre-

mises. T. Barton, the second life named in the lease, died on

theSTthofAugust 1795. On the 13th ofJuly 1798, the mother

of the pauper, who was the tenant for life, under the will of

the pauper's father, died. The pauper having continued in

possession from the death of his mother, on the 26th of No-

vember in the same year the dean and chapter, on the appli-

cation of the pauper, and on payment by him of a fine of two

guineas, granted a new lease of the premises in question, at

a new rent of one shilling, to hold to the pauper, his heirs

and assigns, for three new lives, which are still existing.

The Sessions found, that at this time all the lives in the first

lease were extinct ; J-'l. Barton, the original lessee, and his

son Thomas, having died in Worcestershire, as above stated ;

and Susanna, the third life, having been absent from the

country above 30 years, and not having been since heard of

by her relations. The new lease was considered as an entire

new demise, and not a renewal of the old one, or in consi-

deration of the surrender of it. Previous to the death of the

pauper's father, the pauper acquired a settlement in the pa-
rish of Marlley / but from the time he became possessed of

the premises to the present time, the pauper has constantly

resided upon them, and paid not only the yearly acknow-

ledgment of 2$. 6d. to the dean and chapter of Worcester

during the existence of the first lease, but also the yearly
rent of Is. reserved under the new lease thereof. From these

premises in Doddenham, the pauper and his family, having
become chargeable to that parish, were removed to the pa-
rish of Martlet/ ; the new lease, of the 26th of November,

1798, being still in force.

Touchet and Peake, in support of the order of Sessions,

first observed that the old lease was at an end before the pau-

per's interest under the new lease commenced ; for two of

the lives were found to be extinct prior to 1796
;

and when

the new lease was granted to the pauper, in J798, the third

life under the old lease had not been heard of for SO years,

and consequently by reference to the statute 19 Cur. 2. c. 6.,

must be presumed to have died after the expiration of the

first seven years, no proof being made to the contrary. Then
2 no
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no settlement could be gained under the new lease, when the

pauper lived on the estate in his own right ;
the purchase hav-

ing been made by the pauper himself for a consideration

under 301. in value. And though it may be said that this

was a voluntary grant of the dean and chapter, and not a

purchase for a pecuniary consideration ; yet, according to

Rex v. Warburton (fl), the consideration need not be in mo-

ney paid at the time, in order to bring the purchase within

the stat. 9 Geo. 1. c. 7. s. 5
; for there a grant of a copy-

hold, with Is. fine, Is. heriot, and Is. rent, was holden to be

a purchase within the statute, which could not confer a set-

tlement. And here is a fine of two guineas, and Is. rent.

[Lord Ellenborongh C. J. There would be difficulty in de-

ciding that this was a purchase under 301. within the statute :

but admitting that, and presuming the third life under the

first lease to be extinct, still, how can this order, removing
the pauper from his own estate, be supported ? This is an ob-

jection distinct from the question of the settlement.]] In

answer they observed, that this objection had not been made
below. That here the pauper was actually chargeable before

the order of removal, which differed it from the other cases.

Where persons were heretofore removed, as likely to become

chargeable, there could be no presumption of consent on

their part. But where a man applies to a parish for relief, as

here, he must be taken to consent to all things necessary to

afford him that relief in the due course of law, and conse-

quently to consent to a removal, under an order of justices,

to the place of his last legal settlement, where he is properly
maintainable. Then, if he consent, there is no disseisin of

his freehold, which is the ground on which the illegality of

a compulsive removal from a man's own estate is put by
Foster J. in Rex v. Aythrop Rooding (b) ; which, however,
was not a case of freehold, but of copyhold. But there the

person removed was not chargeable : and though Foster J.

thought that that would make no difference, yet Lord Mans-

faldand Dennison J. seem to have been of a different opi-

nion, particularly the former, who said that the wife could not

be removed from her husband's property,
"
upon being only

6(

likely to become chargeable." Then as in Clj/pton v. Ra-

-1804.

The KING
against

The Inhabit-

ants of
MARTLBY.

[43J

(a) 1 Term Rep. 941.

VOL, V. D
(*) Burr, S. C, 412.

vistocky
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1804.

The KING
against

The Inhabit-

ants of

MARTLEY.
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vistock, (a), it was decided, that magistrates could not make
an order for the relief of a pauper on the parish to which he

belonged, unless he were within the parish at the time; and

as one who is possessed of property within a parish where he

resides, is not entitled to relief there as casual poor, but

his property must first be applied to his support, it follows

that, unless he were liable to be removed, he might not be

able to obtain present relief for want of a purchaser of such

property.
Jervis and Puller, contra, were stopped by the Court.

Lord ELLENBOROUGH C. J. If the inference of consent

to the removal, derived from the mere act of applying to the

parish for relief, be pushed so far, it may as well be argued
that the pauper consented also to a conveyance of his pro-

perty, if that be a step towards entitling himself to relief. I

cannot think that what fell from Mr. Justice Foster, in the

case of Aythrop Rooding, when he said, that the party's right

to remain on his freehold was founded on Magna Charta, is

to be treated lightly. He was speaking from analogy to the

case of freehold ; the premises there being copyhold. But he

was not liable to draw comparisons rashly ; and the reason of

the thing applied equally to both. Herethe party, whilst h

resided on his own estate, was not liable to be removed.

GROSE J. was of the same opinion.
LAWRENCE J. The power of the justices to remove any

person, is founded on the stat. 13 # 14 Car. 2. c. 12. which

extends to "
any person who shall come to settle in any tene-

ment under the yearly value of 10/. ;" and these words having
never been deemed to relate to persons living on their own
estates whether acquired by purchase or otherwise, or at

whatever value, it followed, that every person residing ir-

removably for 40 days in the parish where his own property

was, gained a settlement : that encouraged persons to make
small purchases for the purpose of settling themselves in par-

ticular parishes : and it was to remedy that inconvenience that

the stat. of 9 Geo. 1. ws passed, which provides that " no per-
" son shall be deemed to acquire any settlement in any parish
t{ by virtue ofany purchase ofany estate or interest in such pa-
"

rishj whereof the consideration, &c. doth not amount to 301.

(a) E. 11 Ann. Cas. of Set. 40.
ct &C.
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" &c. for any longer or further time than such person shall 1804.

" inhabit in (a) such estate; and shall then be liable to be re-
it j o The KING"
moved, &C.

against

LE BLANC J. The pauper was not precluded from ob- The Inhabit-

taining relief, because having a settlement in another parish,

he might always obtain relief by going there.

Both Orders quashed.

(a) Vide Dunchurch v. South Kibvorth, Burr. S. C. 553. and Rex t.

Houghton Le Spring, 1 East, 247.

DEAN against PEEL. Wednesday,
April 25th.

THIS
was an action on the case, for debauching and get- An action on

ting with child the plaintiff's daughter. The declare- JebaSi^
tion stated that the defendant wrongfully intending to injure and getting

the plaintiff, debauched and carnally knew E. D. then being
with child the

the daughter and servant ofthe plaintiff, whereby she became
daughter and

pregnant, &c. and diseased, &c. by means whereof the said servant, per

. D. was rendered unable to perform the necessary affairs I'tfium'amisit,

and business of her said father and master ; during all which is not main-

time he was deprived of her service, and was obliged to ex-

pend so much in nursing and taking care of her. The cause daughter,

was tried before ChambreJ. at the last assizes at Lancaster ,

when the facts appeared to be, that the daughter, who was ing'inanother

19 years of age when she was seduced, was then living in Per
.

son
'

s fami "

the house of one Taylor, who had before married her sister, pacity of a

a few doors from her father's house in Manchester. Taylor housekeeper,

kept a public-house ; and his wife having then lately died, tention at the

the plaintiff's daughter acted as his house-keeper, and had
[_
46

]j

the care of the bar: but no contract was made with her timeo
.

ftne
. . seduction to

brother-in-law tor wages, either by herself or the plaintiff return to her

her father, nor did she in fact receive any ; and she might
other's

have left him when she pleased : but while her sister lay sne after-

dead in the house, Tat/lor told her that she might take what wards did re-

money she wanted. Finding herself with child, she returned ^\\e ^thm
to her father's house, and afterwards lay in there at his ex- age, in conse-

pense : and, after her removal thither, she applied to Taylor
lhe

for wages, who refused to pay any. The daughter, by whom and wasmain-

the above facts were proved, added, upon her examination,
that if this misfortune had not befallen her, she had deter-

mined not to return to her father's house. On this evidence

D2 the
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1804. the learned Judge nonsuited the plaintiff,
on the ground that

there was no service proved to the father at the time of the

^afast
seduction and getting with child ; and that the daughter being

PEEL. under age at the time (which was pressed upon him as dis-

tinguishing this from former cases) made no difference, par-

ticularly as she had no animus revertendi to her father's family.

Topping now moved to set aside the nonsuit, and for a new

trial, on the distinction before taken. In Postlethwaite v.

Parkes (), where the daughter was in another service, she

was of full age at the time of seduction ;
and this ground of

objection to the action was insisted upon as well as the

foreign service ; and the matter was compromised. It is

true, that in Bennet v. Alcot (b) Buller J. said, that what in-

fluenced the opinion of the Court in the former case, was,

that the daughter was in the service of another person ;
but

the point has never been judicially decided against the fa-

ther's right to maintain the action where the daughter was

under age at the time (c). And he referred to the two fol-

lowing cases, where Wilson J. at Nisi prius, had given it as

his opinion, that if the daughter was under age, the action

was maintainable for her seduction, though she were not

Irving with the father at the time. " Booth v. Charllon, at

Lancaster in 1789, cor. Wilson J. This was an action by
the father against the defendant, for assaulting his daughter,
and debauching and getting her with child, per quod servi-

tium amisit. On evidence it appeared that the daughter, on
her first criminal connection with the defendant, was above
21 years of age; but she was living still with her father.

The child was born two months after she attained 22.

Wilson J. said, that according to his memory, the distinc-

tion in these cases was, that if the daughter were under the

age of 21, the action was maintainable, though she should be

(a) 3 Burr. 1878. (b) 2 Term Rep. 168.

(c) In the case of Saterthwaite v. Duerst, E. 25 Geo. 3. B. R, upon
motion in arrest of judgment, where the Court held that an action on
the case would not lie unless it were laid with a per quod servitium amisit,
it was assumed that the daughter was of full age. And Lord Mansfield
C. J. in delivering the opinion of the Court (after time taken to look
into the cases) said,

" that it
appears very extraordinary that any action

(
should lie to a person on account of incontinence between two others,
both of whom may be of full age : for it does not appear here that the

daughter was not of age."

upon' r
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[48]

upon a visit to or be living with another person, her rela- 1804.

tion. But that if she were of age, the action was main-

tainable only in case of her living with her father. Verdict againtt

for the plaintiff for 15/." {v Johnson v. Ml

Adam^ before the PEE*.

same Judge at the same assizes. This was a similar action

to the foregoing. The daughter, foin the time of her mo-

ther's death, about a year and a half before the seduction,

lived with her father, and had the care and superintendance
of his family : and while she was so living with him she re-

ceived an invitation from Mrs. M'Adam, the defendant's

brother's wife, and in consequence went on a visit to her, to

keep her company in the absence of her husband for three

or four months; after which she returned to her father's.

Her father was absent when she left home, and she went to

Mrs. MiAdani>

s without his knowledge or consent; but she

had the consent of her aunt, who lived in the family, and

took the superintendance of it in her absence. At the time

of her leaving her father's about the beginning of July^ she

was under 21, but attained that age the 2d of September fol-

lowing ;
and at the latter end of September was seduced by

the defendant. Upon her return home she continued under

her father's protection and maintenance, and was delivered

at his house and at his expense ;
and the child was afterwards

maintained by him. Inter alia, it was objected : that the ac-

tion was not maintainable, the daughter being of full age
and suijuris when the seduction happened, and not resident

with her father. But Wilson, J. said, that where the daugh-
ter was under age, he believed the action was maintainable,

though she was not part of his family when she was seduced;
but where she was of age, and no part of the father's family, he

thought the action not maintainable. That in Postlelhwaile

v. Parkes the daughter was ofage, and in the service of ano-

ther family. That this was a middle case, and therefore he

would reserve the point. Afterwards, in summing up the evi-

dence to the jury, he told them that the consent of the father

to the visit made by his daughter must be inferred from the

circumstances; and that she might still be considered as part
of his family. Verdict for 500/.And no new trial was moved for.

Lord ELLENBOROUGH C. J. In those cases the implied

relationship of master and servant contiaued. But here

there was no animus revertendi : the daughter declared on

her

[49]
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against
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her examinition that she had no intention of returning to

her father's house before this misfortune ; and she was ac-

tually in the service of another person. I think, therefore,

that the opinion of the learned Judge who tried the cause was

correct.

Per Curiam, Rule refused (a).

(a) Vide Jones v. Brown, Peake's N. P. Cas. 233. and 1 Esp. N. P.

Cas. 217. where, in an action for an assault on the plaintiff's son and ser-

vant, alad under age and living with his father, per quod servitium amisit,

the plaintiff's counsel, proceeding to prove that he was employed about

his father's business, Lord Kenyon, C. J., said that such evidence was

unnecessary ; if he lived in his father's family, and under his protection,

it was sufficient to maintain the action. Vide what was said by the same

learned and noble Judge, in Fores v. Wilson, Peake's N. P. Cas. 55. and

vide Barham v. Dennis, Cro. Eliz. 770.

Thursday,
April 26th.

Where, in

case the

plaintiff re-

covered a ver-

dict at the

trial, and had

judgment in

C. B. and

upon a bill of

exceptions re-

turned into

this Court,

judgment was

reversed, and
the plaintiff
took nothing
by his writ,

[50]
the defendant
cannot have
costs.

BELL against POTTS.

THIS
was an action on a policy of insurance in the Court

of Common Pleas, where there was a verdict for the

plaintiff; and a bill of exceptions was tendered at the trial,

and allowed ; upon which, the record being brought into

this court, judgment was reversed. Whereupon the Master

having taxed costs for the defendant, as if he had obtained a

verdict originally, a motion was made for the Master to renew

his taxation on the ground that the judgment not being for the

defendant, but merely that the judgment for the plaintiff be

reversed, and the plaintiff nil capiat per breve, no costs could

be allowed to the defendant within any of the statutes grant-

ing costs. And

Gibbs, who was to have shewn cause, admitted that he

could not support the defendant's right to costs within any
of the cases putting a construction on the several acts of Par-

liament giving costs to a defendant; although in the event it

appeared that the defendant ought to have had a verdict at the

trial, in which case he would have been entitled to his costs,

and the plaintiffwould have had his costs if he had succeeded.

Wigley in support of this rule.

Per Curiamy Rule absolute.
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1804.

Roe, on the Demise of the Right Hon. THOMAS CONOLLT, Thursday,

against VERNON and VYSE. April 2Mb.

THIS
was an action of ejectment, on a demise laid the 1st Where there

of Augtisl 1802, for the recovery of certain customary
1S a gra^c

tenements in the manor of Waltcfield, in the county of York, jar thing

which was tried before /?0ofceJ.atthelast Iftr/cassises; when once suffi-

i. , ii.,< .. i . , ./, i .! e ciently ascer-
a verdict was given for the plaintiff, subject to the opinion of

ta -,ned by
the Court on the following case : some cir-

The customary tenements within the manor of Wakefield j^jj^g
in the county of York, are of two sorts, compounded and to it, the

addition of

an allegation mistaken or false respecting it, will not frustrate the grant
: but where

a grant is in general terms, there the addition of a particular circumstance will

operate by way of restriction and modification of such grant. Therefore where one

having customary tenements, compounded and uncompounded, surrendered to the use

of his will "all and singular the lands, tenements, &c, whatsoever in the manor, which
" he held of the lord by copy of court-roll, in whose tenure or occupation soever the
*' same were, being of the yearly rent to the lord in the whole of 47. 10s. 8rf. and
*'

compounded for;" held that the words " and compounded for" restrained the opera-
tion ot the surrender to that description of copyholds then belonging to the surren-

deror. And that the words "
being of the yearly rent, &c. of 4J. 10s. S^rf-'' which

were not referable to any actual amount of the rents either compounded or uncom-

pounded, though much nearer to the whole than the compounded only, could not

qualify or impugn, that restriction. Where a testator had freehold, customary, and

copyhold estates : and after introductory words, as to all his worldly estate, devised

two rent-charges out of all his real estate, and also two copyholds in Middlesex for

lives; and subject thereto devised " all his freehold manors, lands, &c. in Yorkshire

and oilier counties, and the reversion of the two copyholds to his sen for life, with

successive remainders in tail-male to his first and other sons, with like remainders to

other branches in the male line : and in default of such issue he devised all his " said

(freehold) manors, lands," &c. to his eldest daughter in tail male in strict settlement,
with like remainders to his second and third daughters : and by the residuary clause

devised all other his manors, lands, &c. either freehold or copyhold (except those in the

counties of York, &c. which he had before disposed of) subject to the said rent-

charges, in failure of issue-male of his son and himself, to histbreeldaughters, as tenants

hi common, in fee: held, that certain customary estates, which the devisor had, with

freehold property in Yorkshire, did not, on failure of the male line, pass to the eldest

daughter under the description of all his freehold manors, lands, &c. io that and other
counties. For, supposing that the freehold of such customary estates be in the tenant,
and not in the lord, they being holden not at the will of the lord as pure copyholds,
but according to the custom of the manor, and the tenants being entitled to the timber
and mines, and the estates being demised and demiseable in fee-simple or otherwise,

yet, as they were holdtii by copy of court-roll, and passed by surrender and admit-

tance, and were generally reputed and called copyholds, and the testator having dis-

tinguished in other parts of his will between copyhold and freehold, he must be pre-
sumed to have used the word freehold in its usual and popular signification, as not in-

cluding these customary estates considered by himself as copyholds; and therefore such

customary estates passed to the three daughters under the residuary clause. And it

seems that as by sUch residuary clause the daughters would not take till failure of is-

sue-male of the son and the devisor, he, the son, the heir at law, took an estate-tail by
implication in the customary estates not before devised.

uncompounded ;
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1804.

RoEd.

against
VERNON and

VYSE.

Surrender.

[53]

uncompounded ; the compounded are liable to a Jine certain

on alienation and descent, by reason of a composition or

agreement anciently made with the lord of the manor : the

uncompounded are those for which no such agreement has

been made, and are therefore liable to a fine arbitrary ; that

is, a fine not exceeding two years' improved value of the

premises. Thomas Earl of Strqffbrd, being seised in tail-

male, viz. to him and the heirs male of the body of his father

Sir William Wentworth deceased, (which estate is now ex-

tinct) with reversion to himself in fee, as eldest son and heir

of his father, of certain customary tenements, with the ap-

purtenances, in the manor of Wakefield, as well compounded
as uncompounded) holden of the lord by copy ofcourt-roll,

by rents and services, according to the custom of the manor,
and also seised of a moiety of certain other customary tene-

ments in the manor, holden in like mannerof the lord, vis.

of certain customary tenements compounded infee, and of

certain customary tenements uncompounded, in tail general,

(which estate tail is still subsisting) with reversion to himself

in fee; and also seised in fee of certain other customary tene-

ments which he himselfhad lately purchased ; on the 10th of

April 1732, according to the custom of the manor, made
the following surrender out of court of his customary tene-

ments with the appurtenances, to the use of his will;
" All

" and singular the messuages, dwelling-houses, cottages,
"

closes, lands, tenements, and hereditaments whatsoever,
" with their and every of their appurtenances, situate, lying,
" and being in Wakefield, Stanley, Alverthorpe, Thames,
" and Sandal Magna, or elsewhere within the said manor
u of Wakefield, which he the paid earl now holds of the
" lord of the said manor of Wakefield by copy of court-
"

roll, in whose tenures or occupations soever the same now
" are to be, being of the yearly rent to the lord in the whole
" of 4. 10s. 8^d. and compounded for ;" which surrender

was not brought into court till the year 1741, after the

death of the said earl, when the same was presented accord-

ing to the custom of the manor. The said rent of 4J. 105. 8%d .

exceeded the amount of the rents payable to the lord for the

compounded customary tenements of the said Thomas Earl

of Strafford; Sir William Wentworth, the father of Thomas
Earl of S. having, on his admission in 1672 to the premises

of
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of which the earl was seised as aforesaid (except those lately 1804.

purchased by him) paid a fine for his compounded customary
tenements only of 31. 15s., being three times the amount of CONOLLV
11. 5s. ;

the lord's rent for the same, and a fine of 80/. for his against

uncompounded lands. The whole of the rents paid to the
* *11

lord by William Earl of Strofford hereinafter mentioned,
and his successors, for all the said customary tenements,
both compounded and uncompounded, amounted to4/. 14s. Qd.

of which sum Is. 9d. was for the rents of the lands purchased

by Thomas Earl of Strafford. Thomas Earl of Strafford, on

the 22d of June 1732, by his will of that date, duly exe-

cuted, &c. " As to the worldly estate with which it had wui.
"

pleased God to bless him," in the first place devised to his

wife " out of all his real estate in the counties of York, Not-

tingham, and Lincoln, an annuity of 2000/. in lieu of her

dower or thirds at common law, which she might other-

wise claim out of any part of his real estate, which he had

been, or should or might be seised of at any time during
their intermarriage." And after giving her for life all that

his copyhold messuage and garden in Twickenham, in the

county of Middlesex, then in his own possession, and which

he had surrendered to the use of his will ; and after devising
out of all his real and personal estate whatsoever to his

mother an annuity of 2001. for her life, and the little house

at Twickenham aforesaid, in which she then lived, the same
f 54 1

being copyhold, and surrendered to the use of his will, in

Jieu of her jointure, dower, and thirds at common law, and

all other demands out of the real and personal estate of her

late husband his deceased father, Sir W. Wentworth ; the

will proceeds thus: "And as to all my freehold manors,
"

messuages, lands, tenements, and hereditaments, in the
u counties of York, Nottingham, Lincoln, Northampton,
"

Suffolk, Kent, Surry, and Middlesex, or elsewhere in

" Great Britain, subject as to the said premises in the said
" counties of York, Nottingham, and Lincoln, to the said
u two several rent-charges of 2000/. per annum and 2001.
lt

per annum, so hereby respectively devised to my said
1 wife and mother

as^
aforesaid in manner as before and

" after mentioned, and likewise subject to all legacies, &c.,
11 my personal estate being first to be applied for that pur-
"

pose,' I do give and devise all my said freehold premises,
" from
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J04. " from my decease : and also I devise my two copyhold mes-^ "
suages in Twickenham aforesaid, from and after the respect-

CONOM.Y
"

*ve deceases of my said mother and wife respectively,

against
" unto my only son William Lord Wentworth for life, with-

,

" out impeachment of waste, as to such part of the premises
(t as are freehold, other than voluntary waste, by pulling
" down Wentworth Castle" &c. : with successive remainders

in tail-male to the first and other sons of his said son William

Lord Wentworth, and afterwards to the second and all other

the sons of the testator ; and then as follows : "And in de-
" fault of such issue male of my body, the said two several
" annuities of 2000/. per annum and 200/. per annum, in-

" stead of issuing out of my said manors and lands in the

f_
55 J

" said counties of York, Lincoln, and Nottingham, shall,
" in case of my brother Peter Wentworth and the heirs male
" of his body, be charged upon all the rest of my freehold
"

manors, lands, and hereditaments whatsoever, and with
" the like powers of distress respectively as aforesaid, and
" also to be charged upon my interest in the grant from the
<{ Crown of some of the post fines. Provided that in case
*' my said other freehold premises and post fines will not be
" of sufficient yearly value to answer the said several annul-
" ties of 2000/. per annum and 200/. per annum, that then
" such deficiency shall be made good out of my said estate
" in the said counties of York, Nottingham, and Lincoln,
(t so devised to my brother. And in case of failure of issue
" male of me and my said son as aforesaid, then I give and
" devise all such of my said manors, lands, tenements, and
"

hereditaments, situate in the several counties of York,
"

Lincoln, and Nottingham (being parcel of the premises
" so devised to my said son as aforesaid) unto my brother
" Peter Wentworth, for life, without impeachment of waste
" other than voluntary," &c. ; with remainder under the

like restrictions to William Wentworth, eldest son of his said

brother Peter Wentworth for life ; then successively to the

first and other sons of his said nephew William in tail-male
;

then to his nephew George Wentworth, second son of his

said brother Peter Wentworth for life ; then successively to

the first and other sons of his said nephew Geo. Wentworth
in tail-male ; then to the third and all other the sons of his

said brother Peter Wentworth in tail-male successively.

And



IN THE FORTY-FOURTH YEAR OF GEORGE 111. 55

And then he devises as follows :
" And in default ofsuch issue 1804-.

'* I give and bequeath all that my capital seat called Went-
' ~

" worth Castle, and all my said manors, messuages, lands,
t(
tenements, and hereditaments in the said county of York, against

" unto my eldest daughter Lady Ann Wentworth, for life,

" so as she and her husband (if she take any) take upon f 56 1
"

themselves, within the time after mentioned, the surname
*' of Wentworth; with remainder to (trustees) to preserve

"contingent remainders; and from and after the decease
<; of the said Lady Ann Wentworth, or upon her husband,
" if she take any, or her failure of taking upon them the
" surname of Wentworth, I give and devise the said capital
"

seat, manors, lands, and hereditaments in the said county
" of York, unto the first and other sons of my said eldest
"
daughter Lady Ann Wentworth in tail-male, successively,

"
taking upon them the surname of Wentworth;" with re-

mainder under the like restrictions to his second daughter

Lady Lucy Wentworth for her life, and to her first and other

sons successively in tail-male; with remainder under the like

restrictions to his third and youngest daughter Lady Harriot

Wentworth, and her first and other sons successively in tail-

male. And in default of such issue male of all his said three

daughters, he devised the same premises in the said county
of York to his own right heirs fer ever. And the testator

declared the said devises to his daughters and their issue

male, to be upon this express condition, that his daughters,
their husbands and issue male, should within three months

after coming into possession of the capital messuage, manors,

lands, and premises in the county of York, take upon them-

selves the surname of Wentworth, and reside for three

months in every year at Wentworth Castle, and keep the

same in good repair ; and in default thereof by any, the

premises should go to the next in remainder on the like con-

ditions.
" And as to all my said manors, lands, and here-

" ditaments in the said counties of Lincoln and Notling-
"
ham, from and after my death without issue male, and

" the death of my said brother Peter Wentworth without f 57 1
" issue male, I give and devise the same premises unto
" my three daughters, Lady Ann, Lady Lucy, and Lady
"

Harriot, and their heirs, equally to be divided among
"
them, share and share alike, as tenants in common, and

" not
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CONOLLY
" ever

>
e 'tner freehold or copyhold, (except those in the

against
" said counties of York, Lincoln, and Nottingham, which I

VERNON and nave already so disposed of by will) subject to the* said

" several rent-charges of 2000/. and 200/. per annum, and
" the legacies, &c. I give and bequeath the same, in failure

" of issue male of the body of my said son William Lord
{<

Wentworth, and of my own body, to my said three daugh-
" ters Lady Ann, Lady Lucy, and Lady Harriot., and their

"
heirs, equally to be divided betwixt them, as tenants in

"
common, and not as joint tenants." The will also con-

tained powers to the testator's son William Lord Went-

worth, and to the testator's brother Peter Wentworth, and

his sons, when in possession, respectively to lease for 21

years, and to jointure a wife out of the premises devised to

him, except Wentworth Castle; and for his brother Peter

W., when in possession, to charge 4000/. on the premises
devised to him for his daughter Ann. The testator Thomas,
Earl of Strafford, died in November 1739, leaving his son

William Earl of Strafford, and his said three daughters, and

also his nephews William and George, the only issue of his

brother Peter Wentworlh, then deceased, of whom George
is since dead without issue. William Earl of Strafford en-

tered upon the said customary premises, and died without

issue in March 1791. Lady Ann, the eldest daughter of

Thomas Earl of Strafford, married the Right Hon. Wm.
L ^S J Conolly. She survived her husband, and died in February

1794, leaving the lessor of the plaintiff, her only son. The
defendant R. W. H. Vyse is the grandson of Lady Lucy,
the second daughter, also deceased, by her daughter Anne,
who married General Vyse, and is since deceased : and the

defendant Henry Vernon is the son of Lady Harriot, the

third daughter of Thomas Earl of Strafford, also deceased.

Frederick Thomas, the son of the said William Wentworth,
in March 1791, upon the decease of William Earl of Slraf-

ford, became Earl of Strafford, and entered upon the said

customary premises, and died without issue in August 1799,

leaving Augusta Ann Kaye, his sister and heir at Jaw
; but

never was admitted tenant to the said premises, or any of

them. He also, in 1791, suffered a recovery of Wentworth

Castle
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Castle and the other premises of freehold tenure in the county 1804.

of York, devised to him by him Thomas Earl of Stratford.

On the llth of February 1802, the lessor of the plaintiff

was admitted at the court baron, tenant to the said custom-

ary premises, under a writ of mandamus ; the copy of the

admittance stating, that he as heir-male of the body of Lady

Anne, prayed to be admittedlenant, under the said will, to

all the copyhold messuages, lands, &c. within the manor,

of which Thomas Earl of Stratford died seised
; stating also

some ofthem to be of the nature of copyhold uncompounded

for, and the residue to be of the nature of copyhold com-

pounded for, and that the same were granted by the lord

of the said manor, to the said Thomas Conolly, to hold to

him and the heirs male of his body, according to the limita-

tions of the said will, to be holden of the lord of the said

manor by the rents, fines, suits, and services, according to

the custom thereof. On the twentieth of February 1802,

the lessor of the plaintiff, according to the custom of the

said manor, suffered a recovery of the compounded part r 59 I

of the said customary premises to which he had been so

admitted. Weniworlh Castle, of which Thomas Earl of

Strqfford was seised in fee at the making his will, and at his

death, is of freehold tenure, and is situate near ten miles

U*om some part of the manor of Wakefield, and from that to

fourteen miles from other parts. There is also an old man-
sion-house at Wakefield, of freehold tenure, belonging to

the Stratford family, and also a close of land adjoining

thereto, of three acres, also of freehold tenure, of which

Thomas Earl of Stratford was so seised. The land adjoining
to the mansion-house is claimed by the Duke of Leeds, as

uncompounded. The manor of Wakefield was of ancient

demesne of the Crown of England; and the said customary

premises, as well as the other customary tenements within

the manor, from time immemorial, have been and are de-

mised and demiseable by copy of court-roll, by the lord or

his steward, to any person willing to take the same in fee-

simple or otherwise, according to the custom of the manor ;

being always called and reputed to be copyhold ; but none
of the grants or admittances state that the tenant is to hold

at the will of- the lord. In the reign of James I. about the information

year 1607, an information was exhibited by the Attorney- temp. Jac. -I.

General of the duchy of Lancaster on behalf of his Majesty,

against
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against a great many of the tenants of his Majesty's manor

of Wdkefield (982 in all) whereby they were mentioned

to be copyholders of the said manor ;
and that the greatest

part of the lands within were copyhold lands, parcel of the

said manor, demised and demisable by copy of court-roll to

any person or persons willing to take the same in fee-simple

or fee-tail, or for term of life or lives, at the will of the lord,

according to the custom of the manor, at and for fines uncer-

tain at the will of the lord or his steward, to be paid to the

lord upon every grant or admittance thereof: but stating

that the tenants pretended that by the custom the fines were

not arbitrary, but certain, viz. " For every admittance by
" surrender or descent to any estate of inheritance in pos-
u

session, according to the custom of the said manor, one
"

year's rent and a half, according to the rent paid to

" his Majesty, &c. ; and half as much for every admittance
" to any estate for life, lives, or years in possession or re-
ft

version, or to any estate of inheritance in reversion, de-
"
pending upon some particular estates ;" which the Attor-

ney-General denied ; and shewed further, that there were

parcels of the wastes of the manor not demised or demise-

able by copy of court-roll until of late, some part of which

had been so demised, into which the defendants had unlaw-

fully intruded, and had procured grants thereof by copy
of court-roll without right or title

;
and made like pretence

and claim for the certainty of the fines for grants and ad-

mittances of the said waste as for the aforesaid ancient co-

pyhold tenements wherein the Attorney-General prayed the

advice of the Court, &c. To which information the te-

nants answered, confessing that a great part of the lands

within the manor were copyhold parcel of the manor de-

mised and demiseable, by copy of court-roll of the said

manor, according to the custom of the said manor, in fee-

simple, fee-tail, or otherwise. And alleged that some of

them held in fee-simple, and others in fee-tail, with re-

mainders over, by copy of court-roll, according to the cus-

tom of the said manor
;
and insisted that the admittance-

fines for the said copyhold lands were not arbitrary but

certain, and had been usually assessed as the information

charged that they had pretended them to be. And af-

ter admitting that divers parcels of the waste had been

granted by copy of court-roll, and that divers of the defend-

1 ants
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ants held parcels thereof, so improved and granted by copy 1804.

as aforesaid, &c. they prayed that the said parcels of waste

might, by the Court, be declared to be, and thereafter to con-

tinue lawfully demised and demiseable by copy of court-roll,

according to the custom of the said manor, upon such rents,

&c. as theretofore were, or for such other reasonable fines

as should be thought meet to the Court : and they prayed
the Court to decree the fines of the ancient copyholds to be

certain, according to their petition to his Majesty, as well

for the confirmation of the certainty of their fines as of the

said grants of the waste. Whereupon, after petition to

and composition made with his Majesty for the sum of /,

paid by the said copyholders, it was by the duchy court

on the 27th November, 7 Jac. 1. decreed, That all the

tenements, whether theretofore parcel of the said waste

or no, which were then held and compounded for by the

defendants, should for ever thereafter remain good and

perfect copyhold tenements, demised and demiseable in fee-

simple, fee-tail, for life, lives, years, or otherwise, by copy
of court-roll, according to the custom of the said manor,

any defect, &c. to the contrary notwithstanding. And that

all and singular the said tenements, and every part thereof,

should be demised and demiseable, and should be esteemed,

taken, and adjudged to have been, and for ever thereafter

to be demised and demiseable by copy of court-roll, accord-

ing to the custom of the said manor of Wakefield, at and

for such customs and services as theretofore, and at such

rents as were then paid, as well for the parcels of waste as

for other the copyhold tenements of the manor holden by
the defendants. And further that, in future, fines certain

and therein specified should be paid on admittances of every [ 62 ]

copyholder to estates of inheritance in the said copyhold
tenements : which decree was afterwards confirmed, and

the tenements therein mentioned were enacted to be good
and perfect copyhold lands and tenements, according to the

true intent and meaning of the said decree, by an Act of

Parliament passed in the 7th Jac. 1. ; and whereby it is also Slat. 7 Jac. 1

enacted that all persons should hold the same to them, their

heirs and assigns, for ever, by copy of court-roll or otherwise,

according to the custom of the said manor, according to the

purport and effect of the said decree, for such fines, rents,

&c.
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limited and appointed ; saving to all persons (other than the

CONOLLY King and his successors) all such estates, rights and titles as

against they had in the premises, as if that Act had not been made.
VERNON and Thjg decree was recorded on the court-rolls of the manor of

Wakefield on the 29th of July, 9th Jac. 1. The coal mines

and the minerals under the customary tenements of the said

manor, and the timber growing thereon, do not belong to the

lord, but to the customary tenants of the customary tene-

ments for the time being ; who when seised of their custom-

ary tenements for any estate of inheritance, are entitled to

get the coals and minerals under the same, and the timber

thereon. The lessor of the plaintiff has received one-third

of the rents and profits of the customary premises in dispute
for one year since November 1801, and never took the name

of Wentworth ; and the defendants are in possession of the

two other third parts of the same premises. It was agreed
that this case should be turned into a special verdict at the

request of either party, or of the Court. The questions for

the opinion of the Court were, Whether the lessor of the

plaintiff were entitled to the whole of the said customary te-

[ 63 ] nements, with the appurtenances first above-mentioned, com-

pounded and uncompounded, or to the compounded only,

and to all of the said moiety of such of the customary tene-

ments secondly above-mentioned as were compounded, and

to the whole of the said customary tenements, with the ap-

purtenances, which the said Thomas Earl of Strqffbrd pur-
chased as aforesaid, compounded and uncompounded, or to

the compounded only, or any and which of them ? If the

lessor of the plaintiff were entitled, then the verdict was to

stand : if he were not, then the verdict was to be entered for

the defendant.

Holroyd) for the lessor of the plaintiff, made two questions :

1st, As to the effect of the surrender of Thomas Earl ofStraf-

ford, of the 10th of April 1732, to the use of his will, whe-

ther it extended to surrender his uncompounded, as well as

his compounded customary tenements ? 2nd, As to the effect

of his willy whether the customary tenements included in the

surrender passed by his will to his eldest daughter Lady
Anne, and her first and other sons in tail (under which de-

scription the lessor of the plaintiff claims) under the devise of

all
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all his freehold manors, &c. considering such customary 1801.

tenements as customary freeholds : or if not under that
~

j

description, whether they did not pass, to her and her first CONOLT.V

and other sons, by implication, from the whole will taken against

together : or whether such customary tenements, being copy-

hold, passed by the residuary devise to the testator's three

daughters, the Ladies Anne, Lucy, and Harriot (under the

two last of whom the defendants claim ?) 1st, The surrender Construction

to the use of the will of Thomas Earl of Stra/ord, is ofall the
of surrender-

tenements, &c. holden of the lord of the manor of Wakefield

by copy of court-roll,
"
being of the yearly rent to the lord

in the whole of 4/. 10s. 8%d. and compounded for," which

latter is a false allegation ; for the rent ofthe old compounded [ 64 J

tenements, which were holden by his father, amounted only
to II. 5s. ;

and the rent of the whole, compounded and uncom-

pounded together, amounted but to 4/. 14s. 6d. of which
Is. 9d. was for the rents of the lands purchased by the sur-

renderor himself, which were compounded. The amount,

therefore, of the rents mentioned in the surrender does not

agree with any description of property of this kind which he

possessed; but it comes much nearer to the amount of the

whole of the rents, both compounded and uncompounded, than

to the compounded alone; and therefore the latter words,
" and compounded for," are clearly inserted by mistake : it

is a false allegation, inapplicable to the state of the surren-

deror's property, and not intended as a description of the

kind of property meant to be surrendered. Then the prior

description of the tenements meant to be surrendered, viz.

" all and singular the messuages, &c. which the said earl

" now holds of the lord of the said manor of Wakefield, by
"
copy of court-roll, in whose tenures or occupations soever

" the same now are," is plain and ample enough to include

the uncompounded as well as the compounded tenements : and

as the amount of the rents mentioned agrees very nearly with

the whole as described in the surrender, and the trifling mis-

take in the computation would not of itself vitiate or narrow

the surrender as for the whole, supposing the words " and
"
compounded for" were not added, these words may be re-

jected as a false allegation concerning that which was before

described generally with sufficient certainty ;
and then the

surrender will include the uncompounded as well as com-

VOL. V. E pounded
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pounded lands. In Blague v. Gold (a) a devise of a house,
called "the Corner House," was holden a sufficient descrip-

tion to pass the house so named, though it was further stated

to be in the tenure of A. and B., when, in fact, it was in

the tenure of A only ; the adjoining house being in the

tenure of B. So a feoffment, by deed, of a man's messuage
late ofB. C. in D. will operate, though he had, in fact, lately

purchased it of T. C. Windham v. Windham (b). And

again, in the case of The Vicars Choral of Litchfield v.

Ayres (c), a grant of certain tithes, &c. and all other tithes

appertaining to a certain rectory, was holden not to be

vitiated by a false allegation that they were all lately in the

tenure ofM. P., when only part of them were. Secondly,
The customary tenements included in the surrender, passed
to Lady Anne, under the description of all the testator's
"

saifl manors, messuages, lands, &c. in the county ofYorky"*
&c. Supposing the word said to refer to the description

before used, of "all his freehold manors," &c. that will de-

pend on the nature of these customary estates, which were

ancient demesne, and most usually customaryfreeholds. The
mines and timber belong to the tenants, and not to the lord ;

which shews, that in the earliest times they were estates of

inheritance, and not merely estates of a freehold nature only.
The holdings are not at the will of the lord, which is the

distinctive mark of copyhold, or base tenure, but according
to the. custom ofthe manor. The language, then, of the lord

or his steward calling them copyholds, cannot make them so.

Lord Coke (Copyh. s. 32.) speaking of common copyholders,

says,
" Neither was their estate hereditary in the beginning,

" as appeareth by Brilton ; for if they died, their estate
" was presently determined, as in case of a tenant at will at

" common law. And in some points, to this present hour,
" the law regardeth them no more than a mere tenant at

" will ; for the freehold at the common law resteth not in

"
them, but in their lords, unless it be in copyholds offrank

"
tenure, which are most usual in ancient demesne (d),

" &c.
u These kinds of copyholders have thefrank tenure in them,

(a) Cro. Car. 447 and 473. (b) Dy. 376. b.

(c) W. Jones, 435.

(d) This passage is quoted by the Court in giving judgment in Burrell

v. Dodd, 3 Bos. & Pull. 382.

and
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" and it is not in their lords, as in the case of copyholders in 1804.
*' base tenure." So in Co. Lit. 49. a. and 59. b. it is said

that, by custom, a freehold and inheritance may pass by sur- CONOLLY

render, without livery : and note 6 to the former passage in against

Mr. Hargrave's edition gives some instances, as that ofLyd-
VE
y*

aad

ford Castle in Devon (d) ; and adds that in consequence of

this kind of custom the estates subject to it have been called

customary freeholds. And where an estate is granted by

copy to hold) according to the custom of the manor, omitting

the words ad voluntatem domini, it shall be intended to be a

freehold. Hughs v. Harrys (b) : and those words are the

distinguishing mark of copyhold : Hill v. Bolton(c). And
if they are omitted, the land must be taken to be freehold.

Rogers v. Bradley (d). So by Holt, C. J.(e) "where a
" custom is that all lands holden of that manor shall pass by
" surrender and admittance, yet the lands may be freehold,"

&c. And in Gale y. Noble (f), it was directly adjudged
that these customary estates, holden "

according to the cus-
" torn of the manor, and not at the will of the lord," were

not copyholds, but customary freeholds ; though it appeared
there that the tenants had constantly taken their estates to

be copyhold. Ihe same distinction is taken in Hussey v.

Grills (g), and Crowther v. Oldfield (h) ; which last, it ap-

pears from the report in Lulwiche, was a case arising

out of this very manor of Wakefield ; but there the estate

which was declared to be nolden by copy of court-roll, ac- [ 67 ]

cording to the custom of the manor, was intended after ver-

dict to be also holden " at the will of the lord," to entitle

the party to his common claimed by the customary tenants

within the manor. Then there is nothing inconsistent with

these being customary freeholds in the information and de-

cree in the time of James I. or the .statute founded thereon.

The objects of the information were two; 1st, To get rid of

the certainty of the fines ; 2d> To set aside certain intrusions

on the waste. The information alleges that the tenements

were copyholds
" at the will of the lord," according to the

custom of the manor. But though the answer by the tenants

(a) 5 Co. 84. b. (&) Cro. Car. 229. (c) 2 Lutw. 1171.

(d) 2 Ventr. 143. (e) Anonym. 1 1 Mod. 53. (/) Carth. 32.

(g) Amb. 301. (h) Salk, 364. 2 Ld. Rayra. 1225. & 1 Lutw. 185.

E 2 confesses
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confesses the land to be copyhold,
"
according to the custom

of the manor," yet, from what is stated, it appears that they

were customary freehold
;
and the prayer of the defendants

is, that the lands might be declared to be " demised and de-

"
'sea^e by c Py of court-roll, according to the custom of

" the manor, upon such rents, and for such fines, &c. as

" before mentioned to be paid," &c. ;
and the decree, which

confirms them to be copyholds, declares them at the same

time to remain " demised and demiseable in fee-simple, &c.
" or otherwise by copy of court-roll, according to the custom
" of the manor, at the old rents ;". omitting

" at the will of
" the lord :" which shews that they were not copyholds in

the legal sense, but customary freeholds. The decree, then,

did not alter the old tenure, but left it as it was before.

The object of the statute was merely to carry the decree into

effect : and it contains, besides, a saving of the rights of all

persons other than the King and his successors. The terms

ef admittance, stating the lands to " be holden of the lord
"
by copy ofcourt-roll" generally, cannot vary the nature of

the estate ; for those are merely the words of the lord and

his steward ; nor can the reputation of their being copy-

holds, and being so called, alter the legal tenure. The

question then is, Whether, if the tenements be customary

freeholds, they passed to Lady Anne and her descendants,

under the words of the will ? A devise, or lease of all a per-
son's lands, will pass customary copyhold as well as freehold

lands ; as in Acherley v. Vernon (a). But in Haslewood v.

Pope (6), where there was a devise of all a man's lands in

trust to pay debts, &c. and the devisor had freehold and

copyhold ; held the former only would pass, unless he had

surrendered his copyhold to the use of his will ; which shewed

an intention to pass both. And Tendril v. Smith (c) is also

express to that purpose. In the same manner, where there is

a general devise of freehold lands, all freeholds will pass,

whether customary or at common law. Besides which, in

this case the introductory words shew that the devisor meant

to pass the whole of his property ; for he says.
" as to the

(a) 9 Mod. 68. 10 Mod. 518, 529, and Comyn. Rep, 381.

(b) 3 P. Wms. 322.

(r) 2 Atk. 85. Fide also Goodwyu v. Goodwyn, 1 Ves. 226.

"
worldly
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"
worldly estate," &c. ; which Lord Kenyan, in Doe v. 1804.

Buckner (a), said, was sufficient to shew an intent to dispose
of all the devisor's property, if there were subsequent words' Covouv
in the will to carry that intent into execution

;
as in Ibbetson againit

v. Beckwith (b) : and the word estate is of itself sufficient to
VEI

8̂

* and

pass an estate of inheritance, without words of limitation (c):

and such introductory words were also relied on in Smith v.

Coffin (d), and Gulliver v. Poynlz (e). The words,
" all

"
my freehold manors, messuages, lands," &c. are not to be

narrowed, but to have their full effect from the introduc-

tory words. Here, too, the will was made within two or 69 J

three months after the date of the surrender ; which also

affords a presumption that the devisor contemplated to pass

by his will the lands included in the surrender. Further :

The devisor first devises the annuity to his wife and mother
te out of all his real estate whatever ;" and then he devises
"

all his freehold manors, &c. in the counties of York, -Not-
"
tingham, SfC. subject as to the said premises (which must

" mean all the lands customary or otherwise) in the said
*' counties of York," &c. to the annuities before devised to

his wife and mother, to his son, &c. Then, in case of failure

of issue male of his son, he devises " all his said manors,
"1 ands, &c. in the county of York," &c. to his brother, &c.

Then in default of the male line, in the clause in question
he devises Wenlworth castle, and "*all his said manors, wes-
"

suages, lands, tenements, &c. in the said county of York,"
unto his daughter Lady Anne, &c. This shews that he

meant to pass all his estate that he had before subjected to

the rent-charges to his wife and mother. And again, in case

the devisor's other freehold premises and post fines were not

sufficient to pay the annuities, while his brother Peter and

his heirs male were in possession of the estates in Yorkshire,

the deficiency is to be made good out of his said estates in

the counties of York, &c. before devised to his brother :

which shews that he considered he had before devised the

whole of his estate in Yorkshire to his brother, by the same

description as he afterwards devised it to Lady Anne. Then

(a) 6 Term Rep. 612.
(ft)

Cas. Temp. Talb. 157.

(c) Doe v. Allen, 8 Term Rep. 502. (d) 2 H. Black. 444.

(e) 3 Wils. 143.

nothing
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1804. nothing can be argued against the general intention to pass
"" the customary estates under the general term of freehold

CONOLLY lands, &c. from the particular mention of copyholds in parts

against of the will ; for as he had before devised the copyholds in
E

VYSE*" Twickenham to his wife and mother respectively, he neces-

sar ly mentions those copyholds by name in the leading limit-

[ 70 ] ation to his son (which precedes the devise in question) ;

because his son and the subsequent devisees in remainder

would only take the reversionary interest in them after the

life estates of the wife and mother were spent : and that

accounts for the devise of " all his said freehold premises,
" and also his two copyhold messuages in Twickenham after

u the respective deceases of his mother and wife to his son,"

&c. It appears, therefore, that he used the term freehold

(" all his freehold manors, lands," &c.) in its most general

sense, as including customary as well as common law free-

holds ; which customary freeholds were distinguished in

Crowther v. Oldfield (a) from copyholds properly so called.

And in Greenhill v. Greenhill (&), where one had articled

for the purchase of lands, part of which were customary

lands, which were paid for, and the conveyances were to be

executed at Michaelmas, and in June preceding he devised

the residue of his personal estate to be laid out in land, and

the land so to be purchased, together with his freehold

estate, to be settled on the plaintiff, &c. ; held, that the land

thus contracted for, including the customary lands, passed by
the will. It was said indeed there, that freehold was only
named in contradistinction to personal estate. But here it

is not mentioned in contradistinction to customary lands,

though it may to copyhold holden at the will of the lord, of

which the devisor was also possessed. [Lawrence J. He
had no copyhold of that description in the counties of York,

Nottingham, or Lincoln ; and therefore he could not have

mentioned freehold in that part of his will, in contradistinc-

tion to copyhold holden at the will of the lord.] Then as to

the residuary clause, if these customary lands are not before

[ 71 ] devised, they cannot pass but by implication, until failure of

issue male of himself and his son : but it is a settled rule,

that if there be words in a will sufficient to pass an estate, it

(a) Salk, 364. (&) 2 Vcn. 679.

shall
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shall not be left to pass by implication. As to the powers of 1804.

leasing and jointuring, they are as necessary in the case of
" ~

customary as of common law freeholds. CONOLLY

Walton, contra (after premising that, in consequence of against

Mr. Conolly's death recently, he should wave the question as
E
yYSE

a

to. the forfeiture by his not having taken- the name of Went-

wortk)mmde two questions; 1st, On the effect of the surren-

der, Whether it comprised the uncompounded lands ? 2dly,

On the general construction of the will, in respect of the de*

vise of all the devisor's freehold manors, &c. and on the

residuary devise to the three daughters. 1st, At the time of
Construction

the surrender Lord Strqffbrdwas seised of three descriptions of surrender,

of copyholds; 1. Copyholds compounded and uncom-

pounded (in other words, with fines certain and fines arbi*

trary) of which he was seised in tail male as heir ofhis father:

2. Of moiety copyholds, compounded and uncompounded ;

over the compounded he had a disposing power ; of the un-

compounded there was a general entail still subsisting ; of

these, therefore, he was seised in tail general : 3. Of copy-

holds, some compounded, some uncompounded, which had

been purchased by himself; of which the lord's rent was not

above Is. Sd. He had, therefore, very little disposing

power over the copyholds, without incurring the expense

(two years' value) of barring the entail, and that too by .

means of making a lease for six years (a), which creates a

forfeiture. The uncompounded lands constituted much the r 73 1

greater part, of which he had not the immediate disposing

power, but only a distant reversion r there is, therefore, no-
'

thing improbable in supposing that he meant to pass by the

surrender those only which it expresses, namely, the com-

pounded lands. Surrenders are to be construed as strictly as

deeds, and that is a bad construction which leaves out an

integral part of a sentence, the plain and obvious sense of

which is to control the former words of it. It is a general
i>

rule, in constructing any deed or instrument, that where
there is sufficient certainty before, by way of description of

the thing granted, as by giving to a close a particular name,
&c.; there is a subsequent mistake, as in the tenant's name,

(a) Where there is no particular custom within a manor for barring
an entail, it is said that the surrender itself to the use of the will may
bar it. White v. Thornburgh, 2 Veru. 705. and Moore v. Moore,
Ambl. 279.

thn



72 CASES IN EASTER TERM,

1804,

ROE (1.

CONOLLY
against

VERKON and
VYSE.

[73]

Construction
of the will.

the number of acres, or the rent, shall not hurt the grant.

But where the premises are first described generally, and

afterwards a particular description is added, that shall re-

strain the general words. Bro. Abr. Grants, pi. 92. Fitz.

Abr. Release, pi. 11. In Doddington's ease (a), it, is said,

where one grants omnia ilia messuagia in tenura J. B. 9

scituat. in W., &c. and in truth the lands lie in D.,
the grantee shall not have any lands out of the town to

which the generality of the grant doth refer : for ilia

makes such a necessary reference, as well to the town as to

the tenure of J. B., that if one or the other fail, the general

grant is void : for ilia is not satisfied till the sentence be

ended ; and it governs all the sentence till the full stop."
So where one devised to his son H. all his lands, &c. free-

hold and copyhold, in C. or elsewhere, in the county of M.

(" which copy lands I have surrendered to the use of my will)
" to him and his heirs," Lord Chancellor held, that the words

in a parenthesis could not be rejected as superfluous ; that

they were to be taken as restrictive of the former words ; and

therefore that a part of the copyhold house in C. which he

had purchased after the surrender to the use of his will did

not pass. And this ruled a similar case of Wilson v. Mount (b),

where the Master of the Rolls states the result of the

cases referred to be, that if a vis. be repugnant to what has

gone before, it shall be rejected ; but " if it can be recon-

ciled and made restrictive, it shall be so." As to the prin-

cipal case cited contra of Swift v. Eyres, it is also reported
in Cro. Car. 548., and there the reason assigned why the

last clause was not restrictive is, because what went before

was not in one entire sentence, but distinct and disjoined

from the other: and then the word all (" all which were," &c.)
so disjoined, could not be a restriction, but an explanation.

Next, As to the construction of the will ; it is contended,
that the customary estates surrendered are customary free-

hold, and that they passed under the devise of " all his free-

" hold manors, lands," &c. For all his said manors, &c. in

the devise to Lady Anne, must have reference to the manors,
&c. before described, which are designated as freehold ma-

nors, &c. But it is clear that they are in general considered

(a) 8 Eep. 33. Ves, jim. 191.

not
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not as freeholds, but as copyholds. They are a species of vil- 1804.

lenage tenure, holden by copy ofcourt-roll
;
the name ofco-

~

pyhold being comparatively modern (), transmissible by sur-

render and admittance ;
forfeitable if leased for above a year, against

or in default of suit or service. All these circumstances

shew them to be of base tenure, or at best no more than a

superior kind of copyholds. The tenants were more privi-

leged when holding of the king in ancient demesne, than

when holding of the inferior barons. 2 Blac. Com. 99,

100, gives shortly the result of the treatise on copyholds,
and shews what the learned author considered these custom- [ 74 ]

ary tenants to be, namely, only highly privileged villeins,

whose tenure was absolutely copyhold, though they had an

interest equivalent to a freehold. But if the tenants were

freeholders, they must have a right to vote for knights of the

shire: but in the election of 1755 for the county of Oxford,
where a customary tenant in ancient demesne had voted for

Lord Wenman, the House of Commons set aside his vote.

In the year following a bill was brought into the House to

settle the question ; which did not pass. In 1758, Black-

stone's tract, intituled " Considerations on Copyholders,"was
first published, and soon after the statute 31 Geo. 2. c. 14.

was passed, which is tantamount to a declaratory law, repro-

bating the pretended right of such customary tenants to vote

as freeholders, and denying the exercise of it in future under

a penalty. If this were a freehold tenure, it must have been

abolished and reduced to free and common socage by the stat.

12 Car. 2. c. 24. ; not being within either of the excepted
cases. Land claimed as ancient demesne is always pleaded to

" be parcel of the manor;" and so it was pleaded to be in

Crowther\.Oldfield(b) in this very manor: and there thejudg-
nient having been arrested in C. B. for want of laying the

copyhold in respect of which the common was claimed to be

holden ad voluntatem domini, that judgment was reversed in

B. R. the defect being cured by verdict ; for, as was said,

freehold could not be "
parcel of the manor," as this was laid

to be, though it might be holden of the manor : and that was

relied on in Burrell v. Dodd (c). Some Judges indeed, in

(a) Vide Fitz A'a. Brev. Writ de Recto Clauto 25.

(ft)
1 Lutw. 125. Salk. 364. 2 Ld. Hay. 1225.

(c) 3 Bos. & Pull.' 381.
<!*
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the cases referred to, have considered these customary estate.;

as freeholds, generally,: but that is a mistake. Tenants in

ancient demesne are of three sorts : 1. Charter tenants,

who are seised as of freehold ; 2. Tenants by copy of court-

roll, or customary tenants; 3. Bond tenants. To the former

description only can the term Freehold be in any sense

applied. Fitz. Na. Br. Writ de Recto Clauso, 23, and the

notes. And in Doe d. Reayv. Huntingdon (a) these custom-

ary tenants were lately considered as a class of copyholders.

'[Lord Ellenborough, C. J. Some of those tenants, though

obliged to perform military service in attending on the border

of Scotland for an uncertain time, and therefore so far

favouring of military tenure by escuage uncertain, were yet,

upon a question referred to the Judges, and amongst others

to Hutton J. in the time of Jamesl., considered to be copy-

holders.] Besides, these estates are found to have been

always called and reputed copyholds by the tenants : and,
as such, it is reasonable to presume that the testator con-

sidered them in common with the other tenants
;
and that

he used the word freehold in its common and popular accept-
ation. And they are named copyhold in the admittance of

the lessor of the plaintiff himself, and in the mandamus
which he sued to admit him. They are also so called in

the proceedings in the time of James I. And the tenants

there admit that they are copyhold, though not that they are

holden at the will of the lord, as suggested in the informa-

tion filed by the Attorney-General : and such they are stated

to be by the decree confirmed by the Act, of Parliament ;

the saving in which relates only to strangers to the decree,

and not to those who were privies to it, as the tenants were,
and therefore bound by.it. And the decree includes all the

tenements, and not merely those taken out of the waste.

Then as to the general construction of the will, introductory
words can only serve to explain the intention to pass all the

devisor's property, where there are subsequent words large

enough to carry the whole property : but here the words of

devise liiuil the description to freehold properly. No in-

tention can be gathered from thence to pass the customary

estates, which are of the nature of copyhold. If he had

(a) 4 East, 288.

meant
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meant to pass them he would have probably said so in terms, 1804.

especially as he mentioned certain copyholds at Twickenham 7

by name ; or at least he would not have excluded such an COWOM.Y

intention by the addition of the term freehold to the other against

general terms of description. But further : the old custom-

ary estates would have descended to Lady Anne as tenant in

tail under the old entail ; and therefore it was nugatory to

give her an estate for life. Again: The leasing power is in-

applicable to customary estates, which could not be leased

for above a year without creating a forfeiture ;
and there

would be great difficulty in applying to them the charging
and jointuring power; it could only be done by surrender-

ing them to trustees. Then the residuary clause is compre-
hensive enough to convey all the property not before dis-

posed of. He thereby gives to his three daughters, in de-

fault of issue male of himself and his son,
" all other his

"
manors, messuages, lands, &c. whatsoever and where-

"
soever, either freehold or copyhold (except those in the

" said counties of York, Lincoln, and Nottingham, which
" I have already so disposed of," &c.) There he uses the

word freehold as contradistinguished from copyhold, and

uses both where he meant both. And the exception refers

to the estates which he had before given in those counties,

and does not necessarily imply that he had before given all

his freehold and copyhold lands, &c. in those counties, for

in some of them he had no copyholds ; and in the greater

part of the copyholds he had only a remote reversion to

dispose of. No new estate was meant to be passed by the

exception. It is true, that according to Walter v. Drew (a)
? [ 77

an eldest son may take an estate tail by implication, upon
a devise over, in case he happen to die without issue ; but

that was in favor of the heir; and here all the daughters
constituted but one heir at law of Lord SL failing issue of' O
his son

; and therefore the Court would not disinherit them
but by express words or necessary implication. But if the

son took these copyholds in tail, they would go over, in de-

fault of his issue, to all the daughters alike : or if they took

by way of executory devise, it would avail the defendants

equally.

(a) Cornyns' Rep. 372.

Holroyd,
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ffolroi/d, in reply, observed as to the state of the pro-

perty, that whether Lord Straffbrd had a fee (as he supposed
him to have in part) or only an estate tail, his having

1 sur-

rendered to the use of his will shewed an intention to dispose

of what he had. These customary estates were distinguished
as copyholds of frank tenure, from copyholds holden at the

will of the lord, in the case qf Burrell v. Dodd (a) ; and

it was said that in the former the freehold vested in the

tenant, and not in the lord. In some manors the form of the

admittance to tenant-right estates is different, as in The

JDuke qf Somerset v. France and Others (6), where it was

to hold advoluntatem domini secundum consuetudinemmanerii;

and there, upon the death of the admitting lord, the estate

was altogether out of the tenant, though he had a right to

be readmitted, paying his fine. In such manors, therefore,

where the estate passes by the mere admittance of the lord,

without the grant of the tenant, the freehold may remain

in the lord : but not where it passes by the grant of the

f 78 3 tenant, and the admission is a mere recognition on the part

of the lord. The tenant may have the freehold, though the

inheritance be in the lord. And this is shewn by the form

of pleading, where the tenant is said to be seised of the

estate, which must be an estate of freehold : but it is also

said to be parcel of the manor, insomuch as the inheritance

is in the lord ; though by the custom the heir has a right to

claim admittance : and they are pleadable as estates descend-

ible from ancestor to heir. Such customary estates, Lord

Hardwicke says, in Hussy v. Grills (c) never were of base

tenure ; and Lord Coke, in his Copyholder, states them to

be of frank tenure. And though Mr. Justice Blackstone

considers them otherwise in his treatise, in order to shew

that such tenants were not entitled to vote for knights of the

shire; yet that is not supported by the cases cited, and was

not necessary for the purpose of his argument ; for none

were entitled to vote at a county election but the freeholders,

who were bound to attend the county court : and these

tenants in ancient demesne being privileged from such altend-

(a) 3 Bos. & Pul. 378.

(c)Atnbl. 301.

(6) Fortesc. 41. and 1 Stra. 654.

ancc.
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ance, would not have a right of voting, though their tenure

was clearly freehold.

Cur. adv. vult.

Lord ELLENBOHOUGH, G. J. now delivered the judgment
of the Court. After stating the case

Upon the argument of this case two principal points were

contended for on behalf of the plaintiff; the first was, That

in the surrender by Thomas Earl of Strafford, on the 10th

of April 1732, to the use of his will all his customary es-

tates, as well those which were uncompounded as those

which were compounded, were comprehended. The second

point was, That by the devise of " all his freehold manors,
"

messuages, lands, tenements, and hereditaments in the
" counties of York, Nottingham, Lincoln, Northampton, Suf-

"folk, Kent, and Middlesex, or elsewhere in Great Britain,"
the customary lands, the subject of this ejectment, passed.
As to the first question which has been made upon the

effect of the surrender, the cases cited from Cro. Car. 447,

Dyer, 376, and Sir W. Jones, 435, were relied on by the

plaintiff's counsel, for the purpose of shewing that the sur-

render extended to the uncompounded as well as the com-

pounded copyholds. But these cases appear very distinguish-

able from the present. The first of them, which is the case

of Blague v. Gould, was a devise ofa corner house in Ando-

cer, described as being in the tenure ofBenson and Hitchcock,
whereas it was in fact in the tenure of one Benson and one

Nott ; the devisor also having another house thereto near

adjoining, in the tenure of Hitchcock. And it was holden

that the corner house, in the tenure of Benson and Nott,

passed ;
for that was the devise of a thing sufficiently ascer-

tained by the words " corner house :" and there the intent

was apparent that the corner house should pass in whosever

tenure it might happen to be. And the same case is further

reported as again argued, and finally adjudged, Cro. Car.

473 ; where it is said that the addition in tenurd of Hitchcock,

although it be not in his tenure, and be a mistake, yet it is but

surplusage ; and, although false, shall not vitiate the devise ;

because the devise was of a thing certain at first, and shall

be expounded according as the intent of the parties is appa-
rent. The case of Wyndham v. Wyndham, Dyer, 370, was

the

1804.

Rosd.
CONOLLV
against

VVSE.

[79]
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the case of a feoffment of a house, lately of RICHARD Cotton

in D. ; which was false, the owner being THOMAS Cotton.

The feoffor had no other house in )., and the *feoffment was

holden good. And the reason, according to JLd. Hardwicke

(3Atk. 9.) was, that otherwise the devise would have been

void. But in the case now before the Court, the surrender

will not be void, though it should be construed not to extend

to the uncompounded lands. And there is another circum-

stance by which the present case is distinguishable from those,

tz. that in them the grant was of one particular thing suffi-

ciently ascertained by some circumstance belonging to it; in

which case, according to the doctrine upon this head, which

is fully discussed in Lord Hobart, 171, 2, a circumstance mis-

taken and false will not frustrate the grant of particulars suf-

ficiently once ascertained. But here the words first used are

general words, not descriptive of particular things; and ac-

cording to Lord Hardwicke, in Gascoigne v. Barker, 3 Atk. 9,
" where a man does not make a certain definitive descrip-
u

tion, it is very difficult for courts of justice not to construe
<f
subsequent restrictive words as explanatory of the former."

And this distinction is to be found in Dyer, 50, b., where

Harwood, the Attorney-General, laid it-down, That " if I

" release all the right which I have in While Acre, and
tl name all the land in certain which I bought of such a
"
man, and in truth I bought it of another

; yet, because
<( the land is certainly named at first, the release is good,
<
notwithstanding the misrecital afterwards ;

but where it

a
is made general, it is otherwise." As, for instance, if

it had been " all my land which I bought of such a man,'*

having bought none of him
; in that case there would have

been no basis of certainty laid to have given effect by refer-

ence to the other words ;
and they must, on that account,

have been merely inoperative and void. The same doctrine

is to be found in the Year-book, M. 2 E. 4. p. 39, and in

Fitz. Ab. tit. Release, 11. The case of the Vicars Choral of

Litchfield v. Eyres, in Sir W. Jones, 435, was a grant of

all the tithes belonging or appertaining to them as appro-

priators of a certain parish,
" all which were lately in the

"
occupation of one Margaret Peto, widow, deceased."

And there it was holden that all tithes belonging to the rec-

tory
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tory passed, though none, or only a part, had been in the 1804.

possession of Margaret Peto. This case, according to the

report of it in Cro. Car. 546, and 2 Roll. Abr. 52, pi. 26,

was decided on the ground, as stated in Rolle,
" That these n against

" words were words of suggestion or affirmation, and not
tl of restriction or limitation, because the sentence was per-
"

feet before," and the words " all which," &c. commence
a new sentence, and are not a part of the first or general sen-

tence ; and, as said in the report in Croke, the word all so

disjoined cannot be a restriction, but an explanation. But
here there can be no question whatever but that the words
**
being of the yearly rent of 4/. 10s. 8d. and compounded

"
for," are part of the general sentence : and where there

is no disjoining or division in the words or sense, but the

whole is one entire sentence, the one part may well restrain

the other. And the cases, cited by Mr. Walton for the de-

fendants, of Gascone v. Barker, 3 Atk. 9, and Wilson \. Mount,
3 Ves. jun. 191, fully shew that what is mere allegation may,
if consistent, operate as a restriction. We are, therefore,

upon these authorities and considerations, of opinion that the

words " and compounded" operate by way of restriction in

the present case, and confine the surrender, in point of effect,

to that description of copyholds then belonging to the sur-

renderor; and that the words "
yearly value of 4/. 10s. 8|c?.,"

being referable to no actual amount of rents in this ca.se, can-

not qualify or impugn this restriction.

As to the second question ; it appears by the case that
[ 82 ]

LordT Strqfford, at the time of making his will, was seised

of considerable freehold estates in the counties of York,

Nottingham, Lincoln, Middlesex, and elsewhere in Great

Britain, and that he was also seised of certain customary
tenements in the manor of Wakefield, in the county of York ;

of some part of them in tail male, of other part in tail

general, and in fee of the reversions, and of other customary
lands in fee; and besides these, that he was seised of some

copyholds in Middlesex, which were such in the strictest

sense of the word. These customary lands in Yorkshire are

by the surrender, which it is insisted comprehended them,
described as being holden of the lord of the manor of Wake-

field by copy of court-roll ; and the lessor of the plaintiff

himself has obtained a mandamus from this Court to admit

him
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1804 him to the lands for which this ejectment is brought, de-

7 scribing them as copyhold lands within the manor of Wake-

CONOLLY Jield, whereof Thomas Earl of Strqffbrd died seised. It is

against a]so stated by the case, that the manor of Wakefield is an-
an

cient demesne, and that the customary tenements of the

manor are demised and demiseable hy copy of court-roll of

the said manor
;
that they have always been called and re-

puted copyholds ; but that none of the admittances state the

tenants to hold at the will of the lord. It appears also by
the case, that in the reign of James I. certain proceedings
were had in the duchy court of Lancaster, in which the mat-

ters in dispute were, whether the fines payable to the lord

were fines arbitrary or not ; and whether the grants which

some of the tenants had obtained of the waste were valid :

and that in all these proceedings the estates of the tenants were

considered as copyhold tenements demised and demiseable

by copy of court-roll, according to the custom of the manor,

f 83 1
^n Edition * this, it does not appear that Lord Strafford

had any other lands in Yorkshire holden by copy of court-

roll. Lord Straffbrdbeing thus circumstanced with respect to

his property, the question before us is, What did he mean to

pass by that part of his will in which he speaks of his freehold

lands, tenements, and hereditaments ? In the course ofthe ar-

gument it could not be contended, if Lord Strafford had been

seisedof what the counsel for the lessor of the plaintiff allow

to be copyhold lands which had lain in Yorkshire, that the

devise would have comprehended them under the denomina-

tion of freehold. And in order to get rid of the effect of

that word freehold, which applies to his lands in Yorkshire,

as well as to those in the other enumerated counties, it has

been insisted that the premises in question are property of

that description of freeholds which are called customary

freehold, sand many cases and authorities have been cited

to shew that customary tenants, who do not hold at the will

of the lord, are not copyholders, but freeholders. But with-

out going into the learning respecting tenants in ancient

demesne, and other tenants who hold by copy of court-roll,

according to the custom of the manor, though not at the will

of the lord (the whole of which is collected by Mr. Justice

Blackstone in his Considerations on Copyholders), we think,

upon this occasion, as the customary lands in question are

demiseable,



THE FOTITY-FOUIITH YEAR OF GEORGE III. 83

tlemisenble by copy of court-roll, have always been called

and reputed copyhold, and that such of them as the testator

himself surrendered to the use of his will, were described by
him expressly as holden by copy of court-roll, that he can-

not be understood as having intended to pass them under

the description of freehold lands. In disposing of their

property, testators usually advert to the known and ordinary

circumstances attending it, and adopt the appellations by
which it is generally and more familiarly distinguished; arid

cannot be supposed to regard or consider those equivocal or

less obvious qualities of their estates, about the effect of

which profound lawyers and legal antiquaries might enter-

tain controversies. () The distinction between estates

which may be immediately transferred from man to man by
deeds and instruments executed merely between the parties

themselves, and those estates, the titles to which are evi-

denced by copies of the rolls of the courts baron ^>f different

manors, is familiar even to men the least acquainted with the

rules of property : but the distinction, and still more the

effect of the distinction, between tenants by copy of court-

roll " at the will of the lord," according
" to the custom of

" the manor," and tenants by copy of court-roll, simply

according to such custom, as determining the one to have a

freehold interest, and the other not, is a distinction not at all

likely to occur to persons in general when disposing of their

property ; or to be adopted by them if it did occur. IfLord

Strqffbrd, having made due surrenders to the use of his will,

had devised all his copyhold estates in Yorkshire, there could

be no question made but that those estates which are now
contended to be freehold would have effectually passed under

the above description, i. e. as copyhold. If the language of

this will is attended to, it will be found that where the tes-

tator meant to pass or charge his estates without any regard
to their quality or tenure, he has used words which, in their

generality, would comprehend all, without adding others

which might, by construction, operate to narrow or restrain

their meaning. In the introduction to his will he speaks of

his worldly estate : a most comprehensive term, extending to

property x>f every description. To his wife he devises an

1804.
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VYSE.

[84]

VOL. V.

(a) Fide Willes' Rep, 354,

F annuity
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1804.

ROE d.

CONOLLT
against

VERNON and
VYSE.

[86]

annuity out of all his real estate, in lieu of her dower or

thirds at common law, which she might otherwise claim out

of any part of his real estate which he had been, or should,

or might be seised of during their intermarriage : words of

measured extent and caution, peculiarly fitted for the pur-

pose he had in view. To his mother he gives an annuity out

of all his real and personal estate, in lieu of her jointure,

dower, or thirds at common law, and all other demands out

of the real and personal estate of her late husband. After

which comes the devise upon which the question arises, in

which the testator no longer uses expressions of a generality

calculated to carry all his lands in the enumerated counties,

but only those which are freehold ; accompanied by a devise

by name of two copyhold messuages in Twickenham ; mark-

ing thereby a knowledge, on his part, that in order to pass

those copyholds, at least the words he had used before were

insufficient. The remaining part of the will furnishes no

argument of intent to be drawn from the use of any par-
ticular expressions until we come to the residuary clause ;

which the counsel for the lessor of the plaintiff contends to

have furnished an argument in his favour, from the circum-

stance of these customary lands being undevised until after

failure of the issue of his son Lord Wentworth^ and of his,

Lord Straffbrd'S) own body, unless they are comprehended
under the description of freehold lands ; which, it is said, he

never could have intended from the introduction to his will,

where he professes an intent to dispose of all his Worldly es-

tate. But in answer to this it has been justly said, that there

will be no intestacy if the heir at law, according to the case

of Walter v. Drew, in Comyni Reports, took an estate tail

by implication. And it would be carrying the effect of intro-

ductory words much further than has been hitherto done, if

they should be so construed ; for though they have been

holden to ascertain the extent of an estate in lands unques-

tionably devised, we are not aware of any case which has

decided that such introductory words will alter the obvious

and natural construction to be put on words used by a testa-

tor, which of themselves admit of no doubt, unless indeed

the context should necessarily and absolutely require such

sense to be put upon them ; which is not the case in the pre-
sent instance. But this residuary clause furnishes, from the

penning



IN THE FOUTY-FOUBTII YEAR OF GEORGE III. 86

penning of it, an additional argument, that the testator's in-

tent was confined to what were, according to common under-

standing, freehold lands : for after, in certain events specified

in that clause, devising all his said manors, lands, and here-

ditaments in the counties of Lincoln and Nottingham to his

three daughters Anne, Lucy, and Harriot, he devises all

other his manors, messuages, lands, tenements, and heredita-

ments whatsoever, either freehold or copyhold, (except those

in the counties of York, Lincoln, and Nottingham, which he

had before devised) to his three daughters ; again marking
the distinction between freehold and copyhold estates, and

shewing that where he meant to pass copyhold, he felt it ne-

cessary so to describe it. Upon the whole, therefore, we are

of opinion that no sufficient argument arises, either from the

introductory words, or from any other part of the will, which

will warrant us in annexing to the word freehold, as it oc-

curs in the devise in question, any other meaning than that

which, in the ordinary understanding of a common testator,

it would naturally and obviously bear; and still less RO in

the case of a testator conusant, as this testator appears to

have been, of the proper nature, quality, and denomination

of the different species of property he professes to dispose of

by his will. For these reasons we are of opinion that the

defendants are entitled to judgment.
Postea to the Defendants.

J801.

Hoid.
CONOLLY
against

VERNON and
VYSE.

[87]

DOE, on the several Demises of STEVENS and PAIX, against Friday,

SNELLING and Others. April 27/A -

/

IN ejectment to recover certain premises in Bramley and o .

Wonersh, in the county of Surrey, tried before Lord thus: " Con-

Ellenborough, C, J. at the last assizes for that county, a
" cern

,

in my
* ' "

worldly es-"
tate, I give and bequeath to M. M. Is. Also, I give and bequeath to A. M. 2s.

1 '

(with
pecuniary bequests to several others in the same form of words).

"
Also, I give' and bequeath to G. S. my messuage and land, &c. in W. Also, I <nve and

'

bequeath to the said G. S. and his wife all my lands, &c. in B. ; also, alfmy mes-
'

suages, &c. in W. ; also, all my goods, chattels, &c. and personal estate, after hav-
'

ing thereout first paid and discharged all my debts and funeral expenses: also, subject' to the payment thereout all -the aforesaid legacies. And I nominate the said'G S to
' be sole executor ; whom I charge with the payment of my debts, legacies, and funeral
'

expenses," &c. Held, that G. S. and his wife took a fee in the real estate devised to
them, by reason of the words "

having thereout first paid all my debts," &c. which was
a personal charge on them in respect of the realty as well as personalty, all devised iu
one entire sentence, together with such charge.

F 2 verdict
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J804. verdict was taken for the plaintiff, subject to the opinion of
~ "

the Court on this case.

STEVENS Sarah Dabner, late of Wonersh, in the county of Surrey,
against widow, deceased, being seised in fee (amongst other things)

of the premises in question, by her will, dated the 27th of

July 1785, duly executed and attested, devised as follows :

<(

Concerning my worldly estate, I give and dispose thereof
" as follows, (viz.) I give and bequeath unto Michael March
"

of, &c. Is. : also I give and bequeath unto his wife Ann
"
March, 2s. : also I give and bequeath unto Elizabeth Ste~

"
vensof, &c. 50/." (with other bequests in the same form of

words.)
" All which said sums to be respectively paid in

" 12 months after my decease. Also, I give and bequeath
" unto George, Elizabeth, and Sarah, son and daughters of
" the above-named George Stevens, 10/. each, to be paid
" unto them when they shall respectively arrive at the age of

[ 88 ]
" 21 years; and if either of them die before 21, their share
" to be paid to the survivor. Also, I give and bequeath
" unto George Snelling of Bramley, in the said county,
"
cordwainer, all that my messuage or tenement, malt-house,

"
garden, land, and premises situate in the parish of Wingroxe,

" in the county of Bucks. Also, I give and bequeath unto
tl the said George Snelling and Sarah his wife, all that my
"
messuage or tenement, farm, lands, and premises, situate

" in Bramley aforesaid : also, all that my messuage or
11
tenement, garden, and premises situate in Wonersh

l(
aforesaid, and now in my own occupation : also, all

" and singular my goods, chattels, rights, credits, ready
"
money, and personal estate of what nature and kind soever,

" as I shaH die seised and possessed of, interested in, or en-
11 titled unto, after having thereout first paid and discharged
" all my just debts and funeral expenses: also subject to the
"
payment thereout all the aforesaid legacies. And I nomi-

"
nate, constitute, and appoint the said George Snelling to

" be sole executor of this my last will and testament, whom
" I charge with the payment of all my just debts, legacies,

"and funeral expenses."
The lessors of the plaintiff* are heirs in coparcenary to

Sarah Dabner the testatrix. The defendant, George Snel-

ling, is the infant son and heir at law of George Snelling the

devisee, who survived Sarah his wife, and died in possession
of
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ef the premises in question in February, 1803. The other de-
JgQ4.

fendants are tenants in possession of the premises. The ques-

tion for the opinion of the Court was, Whether the plaintiff
DOE d.

.... j . s STEVEJCS
were entitled to recover ?

against

Lawes for the plaintiff. There heing no words of limita- SNELLING.

tion or inheritance annexed to the several devises to George

Snelling, and to him and his wife, no more than an estate for

life or lives, passed by the express words of the will. But it [ 89 J

will be said that the subsequent charge on George Snelling

to pay the debts and legacies will carry the fee. That

would be so, if it were a charge on him in respect of the

realty before devised to him, according to the authorities, in

order to enable him, if necessary, to sell, and carry into

effect the purposes of the will. But a charge for the pay-
ment of debts must always be construed with reference to

the rules of law for the payment of debts, which the testator

must be taken to have had in contemplation, if he have not

otherwise expressed himself. Where the charge, therefore,

is in general terms upon one who is named executor, and to

whom especially the personal estate is immediately before

bequeathed, it must be presumed that the payment was in-

tended by the testator to be made out of that fund which the

law first appropriates to the payment of debts. It was so

considered by Grose, J. in Denn d. Moor v. Mellor (),
where a bequest of the residue of lands and goods after pay-
ment of debt, &c. was holden not to carry a fee. So it was

also ruled in Dickins v. Marshal (&), Canning \. Canning (a),

and Merso-n v. Blackmore (d). In the latter, the Master of

the Rolls laid stress on the charge not being at all events on

the realty, but only conditionally in case the personalty was

not sufficient. This is distinguishable from Doe d. Palmer
v. Richards (e), which was a devise of the residue of lands

and goods, the testator's legacies and funeral expenses being
thereout paid. For there, the whole was one continued de-

vise, in one unbroken sentence ; and it could not be taken to

refer more to the personalty than the realty ;
but the word

thereout necessarily over-rode both species of property. But
here the realty is first devised in one complete sentence

; and [ 90 J

(a) 5 Term llcp, 564.
(l>)

Cro. Eliz. 330. (c) Mos. 240.

(d) 2 Alk. 341.
(e) 3 Term Rep, 356.

then
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1804. (hen the personalty, beginning with the disjoining word
also with which the testator had before commenced every

STEVENS separate bequest ; and then also occurs again in the clause

against subjecting the property to the payment thereout of the lega-
SNELUNG.

c jeg> j^ fi^ t jien Qeorg Snelling is by a substantive clause

appointed sole executor ; in which character only the charge

upon him of the payment of debt attaches; which must

therefore be meant out of the personalty. So in Hopewellv.

Ackland(a), where the devise was, "Item, I devise my ma-
" nor of JB. to A. and his heirs. Item, I devise all my
"

lands, &c. to the said A. Item, I devise all my goods and
'*

chattels, and whatever else I have not before disposed of,
" to the said A., he paying my debts and legacies ;" and A.
Was made executor. Trevor, C. J. said, that " Item was a
" usual word in a will, to introduce new distinct matter j

u therefore a clause thus introduced is not influenced by,
* e nor to influence a precedent or subsequent sentence, unless
**

it be of itself imperfect and insensible without reference;
< c and therefore not here, where both clauses are perfect and
<c sensible. But by reason of the concluding sentence de-
li

vising what was not before disposed of, he held that A.
<c took a fee." So in Doe v. Holmes (b), where the devise was

of " my house and furniture to A., whom I make executrix,
" she paying all my debts and legacies ;" which was deemed

to carry the fee. Lord Kenyon laid stress on the circumstance

that the personalty was separately given to A. by the next

clause in the will, viz. " I likewise leave to A. all the rest of
" my personal estate." It is also material, in this case, that

the charge is not upon the same persons who take the realty :

for the charge is upon George Snelling alone, in the same

[ 91 ]
clause in which he is appointed executor ; but the realty was

given to George Snelling and his wife
;
and though it be

there given them " after having thereout first paid the

"
debts," &c. yet that refers to the personal estate which is

given by the same clause : and the subsequent direction that

the debts, &c. shall be paid by George Snelling the executor,

shews in what character the charge was first imposed, and out

of what fund it was to be satisfied.

Bosanquet, contra, was stopped by the Court.

(a) Salk, 839. (&) 8 Term Rep. 1.

Lord
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Lord ELLEN BOROUGH, C. J. The question is, Whether

George Snelling and his wife, the devisees, took the fee, or

only an estate for life in the lands and premises in Bramley
and Wonersh? The testatrix, after giving; several pecuniary

legacies, first disposes of her messuage, &c. in the parish of

Wingrove) which she devises to George Snelling alone. And
that may probably be contended to pass only a life estate to

him, if any question should arise upon it. Then she devises

to George Snelling and his wife the premises in Bromley,
also the premises in Wonersh: those two estates, it is to be

observed, are disposed of in the same continuing and entire

sentence
;

for the words " I give and bequeath," are not

repeated, and must necessarily therefore extend to the sub-

sequent part of the sentence, in order to make it intelligible.

The sentence then goes on,
" also all and singular my goods,

"
chattels, &c. and personal estate, of what nature and kind

"
soever, as I shall xlie seised and possessed of," &c. Here

again the continuity of the sentence is evinced; for having
first devised the realty, and then the personalty, the word
seised appears to have been used as applicable to the realty,

and possessed as applicable to the personalty. And then

the sentence, after disposing of both species of property,
concludes thus: " After haying thereout first paid and dis-

"
charged all my just debts and funeral expenses; also

"
subject to the payment thereout" (repeating again the

word thereout)
" all the aforesaid legacies." The question

then is, Whether the fee be not given by necessary implica-
tion from these concluding words, which impose a charge

upon the devisees of the payment of debts, legacies, and

funeral expenses, which a less quantum of estate might not

be sufficient to satisfy? I take the rule to have been laid

down by Lord Kenyan, in Doe v. Mellor^ and Doe v.

Holmes. The question has always been, Whether the charge
is to be paid only out of the rents and profits of the estate,

or whether it is to be paid by the devisee at all events?

Where debts or annuities are to be paid by the devisee at all

events out of the estate in his hands, the devisee must take

a fee
; otherwise the charge might be greater than the estate

devised, and he would be a loser. For if he only took an

estate for life, the debts, &c. might be payable before the

rents became due, and he might not live long enough to

reimburse

1804.

DoEd.
STEVENS

against

[92]
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1804. reimburse himself. But where the charge is only payable
out of the rents and profits, there the devisee cannot be a

DoEd.
loser, as he cannot be chargeable with more than he has

against
received. The distinction therefore turns on this; Whether

3NELHNG. the charge be on the person of the devisee, or only on the

property devised ? Now here the estate is devised to the

devisees, with a direction thereout to pay debts and funeral

expenses. That brings the question to the grammatical con-

struction of the sentence,
" after having THEREOUT first

"
paid and discharged all my just debts and funeral ex-

"
penses: also subject to the payment THEREOUT all the

" aforesaid legacies." The payment thereout is to be made

by the devisees; and the word " thereout" means out of the

[ 93 ] property before given to the devisees. What then was the

property before given ? All at least which was before in-

cluded in the same sentence. And in order to make it sense,

we must read it as one entire sentence, beginning at the

words "
also, I give and bequeath unto the said George

"
Snelling, and Sarah his wife," &c. for the words " I

"
give and bequeath" occur only once. If then the sen-

tence include the real as well as personal property, and the

debts are to be thereout paid by the devisees, it differs this

from the case of Doe v. Mellor (a), and that class of cases

where the land is devised only after payment of debts : for

there the thing itself is not given to the devisee till after

those charges have been first satisfied. But where the de-

visee is to pay the charge out of the land, he must first take

the interest in the land. This brings the case within that of

Doe v.Richards (b); the doctrine- and principle of which is

right, though perhaps the words to which it was applied will

hardly sustain the application, as was considered by many
of the Judges on the decision of the case of Moor v. Mellor

(r) in the House of Lords. That was a devise of lands,
*' his legacies and funeral expenses being thereout paid :"

and those words were holden to carry the fee, being con-

sidered the same as if the devisor had said,
"
being by him

"
(the devisee) thereout paid." And if those words had

been added, the application of the doctrine would unques-

(a) 5 Terra Rep. 558, and 2 Bos. & Pull. 247.

(ft)
3 Term Rep. 356, (c) 2 Bos. & Pull. 252.

tionably
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tionably have been right. The doctrine, however, has been ]804.

long established. In Merson v. Blackmore, the Master of the

Rolls says, that a where a gross sura is to be paid out of the STEVENS
"

lands, to be sure it gives a fee to the devisee of those against

" lands." In Doe v. Holmes () the devisor gave his house

and furniture to one whom he made executrix,
" she paying f 94 1

" all his debts and legacies." Lord Kenyan said, that the de-

visee was bound to pay the debts and legacies at all events,

and the charge was thrown on her in respect of the real estate.

The sentence here is not framed as in Hopewell v. Ackland(b).

There each sentence beginning
"

Item, I devise," &c. was

complete and distinct in itself: and the words,
" he paying

"
my debts and legacies," included under the last item, was

more disjointed from the preceding items than in this case,

where it is all coupled together, with the devise of the realty,

in one sentence. Then the only remaining question is,

Whether the subsequent appointment of George Snelling to

be sole executor, and charging him with the payment of all

the debts, legacies, and funeral expenses, can make any

difference, the devise of the land having been before made
to him and his wife with the same charges upon them ? I

cannot consider these words as importing that he should do

more than the law would have required of him if the words

had not been added. And upon the whole, I am clear that

the debts, &c. were personal charges upon the devisees in

respect of the property devised to them, and that they must

take an estate commensurate with the charges, which they

cannot be certainly ascertained of without taking a fee in the

lands.

GJIOSE, J. The word thereout imposes a duty on the

devisees to pay the debts and legacies thrown on them in

respect of the property out of which they were required to

pay them. I doubt whether by the word also the testator

did not mean and. The sentence would then read thus

(after giving the estate in Buckinghamshire to George Snel-

ling alone) :
" Also I give and bequeath unto the said G. S.

" and Sarah his wife, all that my messuage, &c. in Bramlcy ; [ 95 ]
' c and (vice also) all that my messuage, &c. in Wonersh, &c.
" and (vice also) all and singular my goods and chattels, &c.

(a) 8 Term Rep. 1. (6)Salk.239.

after ,
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1804. " after having thereout first paid my just debts," &c. It

would then be read as one plain sentence, by which the realty

STEVIW'S
anc^ Personal ty would be devised, the devisees paying there-

against out the testator's debts, &c.; and therefore, according to cases
SNELIING. wejj knownj the devisees would be bound to pay the debts

out of the real as well as the personal property ; and both

descriptions of property having been given to the husband and

wife, the testator, in directing that his debts should be

thereout paid, must have meant that they should pay them

out of both those descriptions. As to the appointment of the

husband alone to be executor, and charging him again with

the payment of the debts, &c. nothing can be collected from

thence to shew a different intent in the devisor. The interest

was given to both husband and wife; and as the husband

would take an interest in the property given to his wife, and

he was probably regarded as the person who would take on

himself the active duty, it was natural to impose on him the

burthen of the executorship, and the payment in fact of the

several charges. But it is clear that the realty was meant

to be charged as well as the personalty. Then saying that

the devisees took a fee in respect of such charge, is,
I believe,

giving effect to the real intention of the testatrix ; for where

an estate is given to a party without limiting it for his life,

or other definite period, it is pretty generally considered, by

persons not acquainted with the rules of law, that the whole

interest of the testator passes; and here we do find words

in the will which may carry that intention into effect con-

sistently with law.

[ 96 J LAWRENCE, J. The distinction which runs through the

cases seems to be this : That if an estate in land be given after

payment of debts or legacies, it is of no consequence for

this purpose whether the devisee take the estate for life or

in fee; for the land will be charged into whatever hands it

may pass, and the purposes of the devisor will equally be

answered. But where an indefinite estate is given to a per-
son in lands, and that person is charged with the payment
of debts or legacies, he must take a fee ; for otherwise, if

he take only for life, and pay the charges, and die soon

after, he may be a loser ; which the devisor could never

have intended. It is the same thing if such indefinite estate

be given to one, and the debts are to be paid out of the

estate
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estate given to the devisee, he must there also take the fee ; 1804.

for otherwise the estate may not be sufficient to pay the
~ ~

debts. This was established in the case of Doe v. Richards,

where Lord Kenyon relied on the words "
my legacies and againtt

" funeral expenses being thereout paid," as giving a fee ;

assigning this reason :
" for the fund which is to answer those

"
demands, ought to be as ample as possible." And again,

in Goodright d. Baker v. Stacker (), where one devised to

his grandson J. B. a dwelling-house,
"
paying yearly out

" of the said dwelling-house 15*. to his grand-daughter
" A . H. ;" there the words "

paying yearly out of the said

"
dwelling-house," &c. were deemed to carry the fee, be-

cause the annuity to A. H. might continue longer than the

life of the devisee. Then the question is, Whether the debts

and legacies here be not payable out of the real estate devised

to George Snellirtg and his wife ? It is contended, that they
are only payable out of the personal estate, upon the autho-

rity of the case of Hopewell v. Ackland. But there the

several devises of the real and personal estate were distinct [ 97 ]
and independent. Here the words carrying the personal
estate do not constitute by themselves a perfect sentence :

they require a verb; and therefore to make them intelligible

they must be read altogether as one sentence, with the

antecedent branch which has the verb,
" also I give," Sec.

Therefore I agree with my brother Grose in thinking that

also, at the commencement of the bequest of the personalty,
means no more than and. Then for the meaning of the

word thereout (
u after having thereout first paid," &c. and

" also subject to the payment thereout," &c.) we must look

to the whole of the antecedent part of the sentence, and
that refers to the real as well as the personal estate given.
But it is said, that at the conclusion of the will George
Snelling only is charged with payment of the debts and le^a-

cies: but that is only what the law would have implied, so far

as respects the personalty from his character of executor;
and the express mention of it cannot have the effect of

altering the estate which was before given him. The real

and personal estate had been before given to him and his

wife by a distinct clause, charged with the payment of debts

(a) 5 Term Rep. 13.

and
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J804.

Doi: (1.

STEVBNS

against
SNELLING.

[98]

and legacies out of it. The husband then was made, as it

were, what is called (and was not uncommon in old wills)

a supervisor of the will, to see those things done which were

before charged on the estate given to him and his wife. A
question might indeed be raised, Whether he did not take a

fee in the whole, as well in that estate which was given to him

alone in another clause, as in that which was given to him

and his wife jointly, if he alone were personally charged
with the payment of debts and legacies in respect of every

thing before given to him? but I do not give any opinion on

that point; it is enough in this case to say, that he and his

wife took a fee in the lands in question, which were liable

in his and his wife's hands for the payment of the debts and

legacies.

LE BLANC, J. According to all the determinations, the

question, Whether the devisee take the fee or not in respect

of charges ? must depend on this, whether he personally, or the

estate given to him, be charged with the payment of debts ?

or whether the estate be given after payment of debts ?

If the devisee be personally charged with the payment of

debts, or if the debts be charged on the quantum of estate

given to the devisee, he must take the fee ; otherwise, if he

only take for life, he may be a loser, or the estate may be

insufficient. Here the devise of the estates in question, and

also of the personalty, is all contained in the same clause;

for the words " I give and bequeath," are not repeated be-

fore that branch of it disposing of the personalty; and then

the clause concludes with charging the devisees with pay-
ment thereout of the debts and legacies. The words are,
" after having thereout first paid," &c. Those words are

stronger than the words "
my legacies, &c. being there-

out .paid," which occurred in Doe v. Richards (a). For
" after having," &c. means " after they shall have there-

out paid," &c. namely, G. Snelling and his wife, to whom
the property was given. The debts, &c. therefore became

a personal charge upon the devisees, who were required to

pay them out of the property devised to them. And what

that property was can only be ascertained by referring back

to the beginning of the sentence, where the testatrix uses

the words " I give and bequeath," without which the sen-

(a) 3 Terra Rep. 356,

tence
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tence cannot be perfected. The last clause is then resorted

to, in order to shew that the testatrix only meant to charge

G. Spelling the husband, in respect of the personalty, as ex-

ecutor. But, according to my construction, she had before

specifically charged (he devisees of the real property in ques-

tion with the payment of debts and legacies, and they were

therefore chargeable in respect of it,
if the personalty had

not been found sufficient. In order to make the latter part

of the will consistent with the former, it must be taken as a

direction to her executor to see those things done which she

had before directed to be done. As well, therefore, on the

authority of the cases referred to, as also on that of Baddeley
v. Leppingwell (a), I think that the devisees took a fee. In

the latter case the devise was to S. J3., she "
paying thereout

" 40s. a year to her sister E. J3." This was considered as a

devise of an annuity of 40s. a year, to be paid by the devisee

to the sister for life, and that it carried the fee to the devisee,

who was charged with that annuity.

Posteato the Defendants (/>).

(a) 3 Burr. 1533.
(ft)

Vide Goodtitlc i. Maddern, 4 East, 496.

1804.

Dor. d.

STKVENI

against
SNELLING-

BARING and Others against The ROYAL EXCHANGE
Assurance Company.

Friday,
April 27th.

THIS
was was an action against the underwriters on a Where a fo-

policy of assurance for 5000/. on goods; being one reign Courtof

half of the cargo, warranted American property, on board fesses to con-

the Rosanna, warranted an American ship, from Surinam [ 100 ]

to London. Rotterdam. Amsterdam, or Hamburgh, with
demnash 'P

. -,
' and cargo on

liberty to touch at (jruernsey, or one port in the Channel, the ground of

The policy was effected by the plaintiffs, as agents of N. * infractin

Sargent, in whom the interest was averred to be, at a pre- not being pro-
perly docu-

mented, &c.
as required by the treaty between the captors and captured, such sentence is conclusive
in our courts against a warranty of neutrality of such ship and cargo in an action upon
a policy of insurance against the underwriter, although inferences were drawn in such
sentence from ex parle ordinances in aid of the conclusion of such infraction of treaty

mium
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mium of ten guineas per cent. The declaration averred a

loss by capture; and the defendants pleaded the general
issue. At the trial before Lord Ellenborough, C. J. at

Guildhall, the jury found a verdict for the plaintiffs for

5000/. subject to the opinion of the Court upon the fol-

lowing case :

On the seventh of September 1796, the jRosanna, an Ame-
rican ship, sailed from Surinam on the voyage insured, with

her cargo, the property of JV. Sargent, who was admitted to

be an American, unless the French sentences of condemna-

tion hereinafter stated preclude the plaintiffs from proving
him such. On the 22d of October 1796 she was captured by
a French privateer, and carried into Rochelle. At that place

proceedings were instituted against the ship and cargo before

the Tribunal of Commerce ; which adjudged both to be re-

stored to the owners. But on appeal by the Captor, the

Court of Appeal reversed the former sentence, and con-

demned the ship and cargo. ("Here was introduced the

French sentence, which began with an exordium on the duty
of neutrals to submit themselves to the maritime laws, and

referring to the French ordinances of 1704, 1744, and 1778,

and declaring that their authority was recognized by the law

of the 14<h of February 1793, and the arret of the Directory
of the Executive Power of the 12th Venlose; after which the

sentence proceeded as follows :]
"
Considering that the treaty

between France and the United Stales, of the 6th February

1778, contains no clause contrary to the foregoing ordi-

nances, and that they are of course binding on both the

Americans and other nations; considering that J. P. captain

of the Rosanna, has not produced a list of the crew, signed

by the marine officers of the port of New York, from whence

he sailed : considering that it is not possible to give credit

to what he has said, That in his country there is no public

officer appointed to certify the lists of crews, since in the

treaty of 1778, between France and the Americans mention

is made of marine officers, to whom captains of American

ships are bound to transmit the lists of their crews, and to

fulfil such other formalities as are inserted in the 25th article

of the said treaty : considering it possible to admit that the

ordinance of the 26th of July, 1778, and the preceding

ones, could not be opposed to the Americans, under pretence
that
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that the regulations therein contained had not bean recog-

nized in the aforesaid treaty, it is at least indisputable that

they ought to fulfil the obligations which this treaty pre
scribed to them ;

and that by not doing so, they subject

themselves to the penalty of confiscation. Now, by the

25th article of the said treaty, it is agreed, in order to re-

move and to prevent, on both sides, dissensions, in case

either of the two parties should be engaged in a war, that

the vessels belonging to the subjects or people of the other

ally must be provided with sea-letters or passports, which

shall express the name, the property, and the burden, as

also the name and residence of the master of the vessel, in

order that it may thereby appear that she really belongs to

the subjects of one of the two contracting parties ; which

passport must be expedited according to the model annexed

to the present treaty. The terms of this model, and the

formalities to be observed by those who are bound to take

them, are as follows :
" The master of the ship shall trans-

mit to the officers of marine a list, signed and attested by

witnesses, containing the names and surnames, places of

nativity and of abode, of the persons who compose the crew

of his ship, and of all those who shall embark therein, &c.

(It then negatived that the captain had transmitted the list

or roll of the persons who composed his crew to the marine

officers of New York, or caused it to be attested by witnesses ;

which was an infringement of the treaty.) Considering that

it was necessary to stipulate these formalities, because they
serve to prove whether the crew is composed of friends

or enemies; and that, in this point of view, so far from

being contrary to the ordinances of 1704, 1744, and of 1778,

they refer to and implicitly recognize them : considering
that it is not sufficient for the captain of the Rosanna to

assert his having transmitted the list of his crew to the

marine officers of New York: that he is not obliged to have

a duplicate thereof; and that his passport is sufficient to

prove his neutrality, without producing a duplicate of the

list in question, attested and certified by the marine offi-

cers, or by a certificate signed by them
;
because if the bare

production of his passport were sufficient to prove his hav-

ing conformed to the law, the two nations would never

have

1804.

BARIBG
and Others

against
The ROYAL
EXCHANGE
Assurance

Company.

[1021
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have made the putting of the list of the crew into the hands

of public officers an express condition, &c.
; and every clause

in a treaty ought to be carried into execution : considering
that the pretended list of the crew, produced by the captain
and Sargent, is a nullity, not being signed by any person?
nor attested by any witnesses ;

and not being drawn up
with any of the formalities which can give it credit or au-

thenticity : considering that this pretended list of the crew

was not transmitted to the marine officers at New York,

and that it could so little avail the captain and Sargent
in covering the fraud, whereby they have rendered them-

selves culpable : because the same list certifies, that of 18

men who compose it, four were taken at Surinam, and seven

at London ; from whence it follows, that this crew was not

found at New York with the approbation of the marine

officers of that place ; and that being composed of more than

one-third enemies, contrary to the express tenor of the re-

gulations of 1704 and 1778, the capture of the ship Rosanna

is just and lawful : considering that upon the supposition

that the captain had lost, during his voyage, part or the

whole of his crew, and that he had been obliged to recruit it

either at Surinam or London, he ought at least, conformably

to the 10th article of the regulations of 1704, to prove, by a

public act, the necessity he was under of forming a new

crew; and not having done so, is acting contrary to law ;

and, consequently, that the capture of this ship is valid :

considering, lastly, that although the captain prove that his

vessel is American, that her cargo belongs to Sargent, an

American, and her supercargo, that is not sufficient in the

eyes of the law to restore his ship ; because he has not

fulfilled the necessary formalities ; because he has infringed
on the 9th article of the ordinance of 1704, as well as the

treaty in the month of February 1778, in not having the list

of the crew drawn up with the prescribed formalities
; and

because the list of the crew is formed of men, more than

one-third of whom are enemies to the French Republic."
It then proceeded to reverse the sentence of the Court

below;
"

declaring the capture of the ship Rusanna

good and valid." From this sentence there was an ap-

peal to the Tribunal of Cassation; by which Court the

sentence
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sentence of condemnation was ultimately affirmed. It was 1804.

admitted, that the above three courts were proper prize-courts.

The case then set out* the 25th and 27th articles of the treaty

of 1778, between America and France, and the form of the

passport referred to in that treaty.

The question for the opinion of the Court was, Whether
the plaintiffs were entitled to recover ? If the Court should

be of that opinion, the verdict to stand j but if the Court *
[ 104 ]

should be of opinion with the defendants, then the verdict to

be entered for the defendants.

fuller, for the plaintiffs, said, that this case was brought
forward by the defendants, in order to review the decision

in Bird v. Appleton (a) ; which he contended was directly in

point with the plaintiffs. The French sentence of condemna-

tion in that case, is not set out in the report, which only
states generally that the decision proceeded entirely on the

ground that some of the French ordinances had been violated :

but in truth, there is the same reliance on the French ordi-

nances in the present case, as there was there, mingled in both

cases with references to the treaty between America and

France : and there it was expressly holden that the warranty
of neutrality, as an American, was not falsified by the sen-

tence of the French Court condemning the ship for navigating
without the documents- required by the French ordinances;

although, in that case as well as here, the sentence professed
to decide against the neutrality of the ship for want of proper
documents.

Lord ELLEN BOROUGH, C. J. (stopping the argument.)
Does not this sentence of condemnation proceed specifically

on the ground of infraction of treaty between America and

France, in the ship not having those documents with which,

in the judgment of the French Court, the American was [ 105 ]

bound by treaty to be provided ? I do not say that they
have construed the treaty rightly. On the contrary, sup-

pose them to have construed it ever so iniquitously ; yet,

having competent jurisdiction to construe the treaty, and

having professed to do so, we are bound by that comity of

nations, which has always prevailed amongst civilized states,

VOL. V.
(a) 8 Terra Rep. 562.

G to
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to give credit to their adjudication, where the same question

arises here upon which a foreign Court has decided. After

arguing for hours, we must come to the same conclu-

sion at last, that the French Court has specifically con*

demned the vessel for an infraction of treaty, which nega<-

lives the warranty of neutrality. Then having distinctly

adjudged the vessel to be good prize upon a ground within

their jurisdiction, unless we deny their jurisdiction, we are

bound to abide by that judgment. Wherever a case occurs

of a condemnation by a foreign Court on the ground of ex

parte ordinances only, without drawing inferences from them

to shew an infraction of treaty between the nation of the

captors and the captured, and referring the judgment of the

Court to the breach of treaty, I shall be glad to hear the case

argued, Whether such ordinances are to be considered as

furnishing rules of presumption only against the neutrality,

or as positive laws in themselves, binding other nations pro-

prio vigore ?

GROSE, J. The French Court have here decided upon the

fact of neutrality, which they negative by their sentence.

LAWRENCE, J. If this case could raise the question,
Whether a condemnation of a neutral ship specifically for

the breach of French ordinances could negative a warranty
of her neutrality? I should wish to have it turned into a spe-
cial verditt, in order to have that point decided by the der-

nier resort. But no such question can be raised where the

French Court have professed to decide on an infraction of

treaty, however they may refer to their own ordinances in

coming to that conclusion. In Bird v. Appleton, the Court

(whether properly or not I will not now inquire) did not con-

sider the sentence of condemnation there relied on as nega-

tiving the warranty of neutrality; for we have always said,

that if the foreign Court have decided expressly on the ques-
tion of neutrality, we should hold ourselves bound by their

decision. [After referring to Bird v. Appletori] I do not

say that the sentence in that case may not have been misun-

derstood by us : but we certainly decided it on the ground
that it was a condemnation proceeding solely on the French

ordinances.

LE BLANC, J. It has been long settled that foreign Courts

of
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oi" Admiralty may decide upon the construction of treaties. 1801.

And if they expressly condemn a prize for a breach of treaty,

that is binding: on our Courts where the same question arises BARING ?

. ,
and Others

upon the propriety of that condemnation.
against

Park was to have argued for the defendants. The

Postea to the defendants. Assurance

Company.

[107]
BORDENAVE against GREGORY. Monday,

April 30th,

rrJHE first count of the declaration stated that the plaintiff In an action

JL on the 5th ofMay, 1803, at, &c. was possessed of WOOL
^ot acce^ng

stock 3 per cents, the said stock, together with other capital stock agreed

stock of the plaintiff, then standing in his name in the books 1
be *ran8'

icrrcd on rc~
ofthe Bank of England; and the plaintiff being so possessed, quest, an

afterwards sold to the defendant the said WOOL stock for averment that

69/. per cent., and then and there promised the defendant was ready and
" that he (the plaintiff) would transfer the said WOOL stock willing to

" to the defendant in the said books of the Bank, upon pay- remfested^he" ment by the defendant of the said price for the same, defendant to

" when the plaintiff should thereto be afterwards requested ;

a

t

cce

^
1 th

if- i

" and in consideration of the premises, the defendant then he refused,
" and there promised the plaintiff to accept the same stock,

ca" nlv
.

I)e

Scitisiiccl by" and pay for the same at the rate aforesaid, when the de- shewing an
" fendant should be thereunto afterwards requested." The actua l tender

plaintiff then averred " that he was ready and willing, and Or that the'
" offered to transfer the said WOOL stock to the defendant, plaintiff wait-

<c
according to the form and effect of the said contract, upon n^ j*

n

"
payment by him of the said price for the same, and then when it was

" and there requested the defendant to accept the same ""^rstood^ llitit tlic tr3,n s '"

" stock and pay the said price," &c. ; yet the defendant fer was to be

would not, when so requested, or at any time, accept the said
!^

a(le
,'

unt
*l

WOOL stock, or pay the price, &c. ;
but then and at all times the transfer

books, which
was the latest time when the transfer could be made. Semble, that in such an action it

is not necessary by the stat. 7 Geo. 2. c. 8. s. 6. for the plaintiff to shew that he transfer-

red the stock to another at the next possible transfer day after default made by the ori-

ginal contractor, provided the stock were transferred before the action brought : though,
if the plaintiff might have obtained more for the stock by sale on any intermediate day
between the original default and the actual sale, that will go in reduction of the damages
sustained by the plaintiff by such default.

G 2 omitted



107 CASES IN EASTER TERM.

1804. omitted and refused so to do, &c. ; by reason whereof the

plaintiff was obliged to sell and transfer, and has sold and
B .RDENAVE

transferred the said WOOL stock for a less price than that for
against

'

GREGORY, which he had sold tlie same to the defendant, viz. at 64/. per

cent, being the best price he could obtain for the same, to the

r jog 1 plaintiff's damage of so much, &c. At the trial at Guildhall

before Lord Ellenborough C. J. at the Sittings after Hilary
Term last, the evidence, so far as it was material to raise the

questions made, was, That the contract for the sale of the

stock was made on the 5th of May 1803, a little before 12

o'clock at noon
;
but there was no proof of any direct appli-

cation made to the defendant to accept the stock on that day,

nor was it shewn that the plaintiff had waited till the closing

of the transfer books at theBank for the defendant to appear
and accept the transfer of it. But a few days afterwards an

offer was made of the stock, which was then refused to be

accepted by the defendant, alleging that the contract had

been made under an impression of the truth of certain pub-
lic intelligence of peace, communicated to the Lord Mayor,
which afterwards turned out to be a forgery ; in consequence
of which a resolution had been entered into by the members

of the Stock Exchange, that all bargains made on that day
should be rescinded (a). And in consequence of the de-

fendant's refusal, the stock was afterwards sold at an inferior

price on the 12th of May., there having been no intermediate

rise of the funds between the 5th and the 12th. After a ver-

dict for the plaintiff for the difference, two questions, which

had been made at the trial, were again raised on a rule for set-

ting aside the verdict ; 1st, Whether it were not incumbent on

the plaintiff, in support of the allegations in his declaration,

to prove either an actual tender of the stock and offer to

transfer it on the 5th of May, the day on which it was con-

tracted for ? or that which was an equivalent in law, namely,
that the plaintiff waited till the last moment of the day when
the transfer books at the Bank were closed, ready to have

f 109 1 made the transfer, if any person had been present on the part
of the defendant to have accepted it? 2dly, Whether, in

order to entitle the plaintiff to recover, it were not necessary
for him by the stat. 7 Geo. 2, c. 8. to shew an actual trans-

(a) Vide the case of Heckscher v. Gregory, 4 East 608.

fer
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fer to some other on the next transfer day (which was the 1804.

6th) ? and whether a transfer on the 12th were sufficient, not

having been made as soon as it might? With respect to this
against

last question,
GREGORY,

The Court reserved it for future consideration, when it

might be put in a more solemn course of investigation in the

shape of a special verdict, or upon a bill of exceptions. But
the majority of the Judges were inclined to consider, that the

Act of Parliament did not require as a condition precedent to

maintaining the action for damages for not performing a

contract to purchase and accept stock, that the proprietor

should, on the defendant's neglect or refusal to accept the

stock, have sold it to another on or before the next transfer

day after such default ; but it merely says, that it shall be

lawful for him to sell such stock, not saying when. And it

was sufficient, they intimated, if the stock were sold and
transferred at any time prior to the commencement of the

action against the defendant who had so made default; espe-

cially where due diligence had been used by the proprietor,

as the jury had found in this case ; though, if the stock had

risen in value in the intermediate time between the default

of the defendant and the time when the stock was actually

sold and transferred, so that the plaintiff might have ob-

tained a higher price than that for which it was actually

sold, but less than the price contracted for by the defendant,

they thought it material for the consideration of the jury in

assessing the damages; because the statute 7 Geo. 2. c. 8.
[ 110 ]

s. 6. directs, that the party injured shall recover from the

person who first contracted for the purchase of the stock
" all the damage which will be sustained thereby," that is,

from his default; and the damage to be sustained thereby
does not necessarily mean the difference of the price on the

day of the actual sale, and that for which it was contracted

to be sold : far if he might have obtained more at any in-

termediate time, he may not be said to have thereby sustained

(that is, by the default of the defendant) the damage which

he incurred by waiting, but by his own default. The jury,

therefore, were in each case to inquire Whether the plaintiff

might not have sold sooner than he did, and thereby saved

part of the loss?

As to the first question, Garrow and Gibbs, in support of

the
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*the rule referred to the case of Lancashire v. Killingworth(dy9

where, in covenant for not accepting stock of the Hud-
son's Bay Company, at the Company's house, on a certain

notice, the plaintiff averred that he gave the notice to the

other party to come to the Hudson's Bay house and accept
the stock, and that the plaintiff was ready there at the day,

and offered to transfer it, but that the other party did not

come to accept it, nor had paid the price agreed, &c. And

upon demurrer the declaration was holden ill : for where the

party to whom the act is to be done, does not come at the

time and place appointed, the other ought to shew that he

came at the last time of the day which the law has appointed
for the doing of the act; and if he came there before, he

ought to shew that he continued there to the last time. And
that as the stock could only be transferredwhen the Company's
house was open, which was at stated hours of the day, the

plaintiffshould have averred the usage of the Company in that

respect, and that he came there at the proper time, and staid

there till after the house was shut. Here there was no such

averment, nor evidence of the fact.

Erskine and Richardson shewed cause against the rule, and

endeavoured to distinguish this from the case cited ; for

there the question of a legal tender arose upon a demurrer

to the declaration, and here it arises after verdict (), upon
an averment of a tender and refusal ; which latter was there

omitted. And here there was evidence to go to the jury that

the defendant would not accept the stock then or at any
time ; for on a day subsequent, when there was a direct ten-

der and refusal, the defendant made no objection to take the

stock on the ground that it was not properly tendered to him

on the day, but assigned another reason, which shewed that

he considered the contract as not binding upon him at all.

And to enforce the strict rule of law with respect to tenders

on such occasions, would, in most instances, render redress

impracticable for breaches of contract in these cases. Be-

sides, the case cited was one of a contract to be performed
at a specified time and place ; which is not so here, where

(a) 1 Ld. Ray. 686. Com. Rep. 116. 2 Salk, 623. 3 Salk. 343. and

12 Mod. 529.

(V) Vide the Report of the case cited in Salk. 623.

the
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the contract, as alleged, was to be performed on request (a),

which must be understood of a reasonable request : and here
*

t IK-IT was evidence of a direct request after the 5th of Mqi/j

and a refusal.

Lord ELLENBOROUGH, C. J. The plaintiff cannot sustain

the action without shewing a tender of the stock and a re-

fusal, or that which in law is tantamount to a tender and

refusal. That must be by shewing either an actual tender

and refusal, which is not pretended to have been done in

this case till after the 5th of May ; or by shewing that the

plaintiff staid at the Bank to the last time of that day when a

tender could have been made, which was so long as the trans*

fer books remained open, and that he was there ready to

have transferred if the defendant had been there, and would

have accepted the stock. From the nature of the contract, it

is evident that it was meant to be performed on the day on

which it was made, for the price was calculated accordingly,
and the only place where the transfer could be made was at

the Bank. The plaintiff, therefore, ought to have shewn
that lie had done every thing as far as in him lay towards

the execution of the contract, according to the case cited,

by waiting till the final close of the transfer books at the

Bank on that day, which would have been a sufficient sub-

stitution of the more formal evidence of an actual tender

and refusal. But here there was neither a tender in fact nor

in law.

The other Judges concurred in this point.

Rule absolute.

Ill

BORDENAVB
against

GREGORY.
*
[112]

(a) In another case of the same kind, of Bordenaveu. Bartlett, which

came in upon a similar rule immediately after this case, the evidence ap-

pearing to be, that the stock was contracted to be transferred on a cer-

tain day, and the averment in the declaration being the same as in this

case, that it was to be transferred on request, the Court said, that if the

objection had been taken at the trial there must have been a nonsuit,
and on that ground the rule for a new trial was made absolute.

The
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Wednesday,
The KING against The Inhabitants of ELTHAIVT.

An order of A N order of two justices for the county of Surry, stated

moving "%!. -^- tnat complaint had been made to them by the church-
' F. wife of wardens, &c. of the poor of the parish of St. George the

' Scotchman Martyr, Southward, in the said county,
" that Mary Finn,

'who never wife of Peter Finn, who is a Scotchman, and who never

' fettlement Sa^ne<^ a settlement in England, with their three children

' in Eng- (naming the infants) &c. had lately come to inhabit in the

'^ Par 'sh
'>
no* having gained a legal settlement there, &c.

totheplaceof (in the usual form); and that upon examination of Peter
her last legal Finn

,
and of the said Mary his wife, on oath, &c. and

which order upon other circumstances, the said justices adjudged that the

was stated on
parish of Eltham in the county of Kent, was the last legal

tob^madeon settlement of the said Mary and her three children," and
examination directed the removal of the said Mary and her children

band^and
8

accc-rdingly to Eltham,
"
by the mutual consent of the said

with the con- Peter and Mary his wife." Against this order there was an
Sen

*h'
f mm

appeal, which was afterwards dismissed by the Sessions,

was holden
'

without stating any case upon it. And both these orders

good. having been removed into this Court by certiorari, objection

was taken by
E. Morris. That the wife was removed by the order of the

justices from her husband, who was still living, and proba-

bly in the very parish from whence she and the children were

removed, and whose assent to their separation, even if it

could be presumed in favour of the order, was invalid. Mar-
shall v. Rutton (a). In St. Michael v. Nunny (6) the Court

said, That if the husband were in the parish from whence

[ 114 J the wife was sent, it would vitiate the order.
, Now that fact

is to be collected in this case ; for he is stated to have been

examined before the magistrates, and to have given his con-

sent to the removal. [Lawrence, J. How does it appear that

the husband was living in the parish of St George the Mar-

tyr? He might have been before the magistrates without

residing there. The order only states that the wife and

children were come to inhabit in that parish.]

(a) 8 Term Rep. 545. (ft) 1 Stra, 544.

Lord
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Lord ELLENBOROUGH, C. J. Independent of the last- 1804.

mentioned objection, what doubt is there in the case ? A
The Km&

Scotchman who has no settlement of his own, and is desir- against

ous to give his wife and children the benefit of hers, being
The

Jj^f
1'

unable to maintain them, consents that she should be sent to EJLTHAM.

her parish, to which she herself is willing to go. Why should

he not consent 2 This is nothing like the contract of separa-

tion declared to be illegal in Marshall v. Rutton. Servants

and other persons of that description, members of the same

family, who are to subsist by their labour, must frequently

separate for that purpose. Here there is neither a private

nor a public injury, and there is no law against it.

Per Curiam, Rule discharged, and both

Orders affirmed.

Lawes and Wetherett were to have argued in support of

the orders.

[115]

WALLACE and Another against SMITH, Treasurer of the Thursday,

WEST INDIA DOCK Company.
Mtt 3d-

THIS
was an action on the case, wherein the declaration The slat. 39

stated that the Directors of the West India Dock ?-
3
',
c
/
69

;
s'

. 181, directs

Company had, by virtue of the statutes in that case made, that the West

provided certain navigable docks, with quays, and ware- ^'
a D ck

houses adjoining, attached to the same, upon a certain tract *h ill sue in

of land, called the Isle of Dogs, for the reception and dis- the name of

charge of ships in the W. I. trade. That the plaintiffs, at surer inTflac-

the times of the several grievances after mentioned, and for tionsby or on

ten years before, had been brokers or agents employed by Company*
(

divers owners or consignees of baggage, presents, and stores, and he shall

arriving in ships from the W. /., in taking out the necessary

of any claim
or demand

upon or of any damages occasioned by the Company ; and s. 185. after extending the

protection of the stat. 24 Geo. 2. c. 44. for privileging justices of peace in actions

Drought againstthem as such, to the Lord Mayor and Aldermen of London acting under
this Act beyond the limits of the city, directs that " no action shall be commenced
against any person or persons for any thing done in pursuance or under colour of this

Act, until after 14 days' notice in writing, or after tender of amends, &c. ; held that the
treasurer of the Company is a person within the said clause ; and being sued for an act
done by the Company which induced an injury to the plaintiffs, was entitled to such
notice before the action brought. The notice is necessary in actions for trespasses or
torts ; but qu, whether in assumpsil ?

custom-
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1804. custom-house documents for unshipping the said baggage,
"

&c. on paying the duties, in clearing the same at the custom-

against house, and landing them, and delivering them to their re-

Sum*,
spective owners, for certain reasonable reward payable to

the plaintiffs as such brokers. That on the 25th of October

1803, divers ships had arrived in the docks from the W. /.,

with baggage, &c. on board, the owners of which had em-

ployed the plaintiffs, as such brokers, to clear, land, and de-

liver the said baggage, &c. to them for a reasonable reward ;

yet the Company, well knowing the premises, wrongfully
and injuriously caused to be taken and conveyed into their

warehouses the said baggage, &c. which the plaintiffs, as

such brokers, were legally authorised to do ; and wrongfully

[116] and injuriously, by their servants, prevented the plaintiffs

from entering into the said warehouses to clear away and de-

liver such baggage, &c. to the respective owners, by reason

of which they were prevented from doing the same, and were

deprived of their profits as brokers, &c. to their damage,
&c. There were various other counts, alleging in substance

the same grievance. Plea not guilty. At the trial before

Lord Ellenboroifgh, C. J., at the Sittings at Guildhall) it ap-

peared in evidence that an order of the Court of Directors

had been made on the 25th of October 1803, whereby, for

thecomplete and expeditious delivery ofbaggageand presents

from on board ships in the docks, that Court had appointed
a particular person to act as broker for the Company in the

entering such articles and paying the duties thereon, to the

exclusion of other brokers. That under this order the

plaintiffs, who had been appointed by certain consignees as

their brokers for this service, had been precluded from

performing it, and thereby were deprived of their brokerage.

But no notice had been previously given to the defendant

before the action brought. After a verdict for the plaintiffs,

a rule nisi was obtained for setting it aside, and having
a new trial, on two grounds ; 1st, On the general construc-

tion of the statutes relating to the West India Dock Com-

pany, vesting large discretionary powers in the Company for

regulating the concerns of the docks ; 2dly, On the ground
of want of 14 days' notice in writing to the defendant, pre-

, vious to the bringing this action.

The question on the last point (the only one which was

decided
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decided by the Court) arose on the stat. 39 Geo. 3. c. 69. 1804.

5. 184. and 185. Section 184 enacts,
" That all actions

" and suits commenced by or on behalf of the Company
" shall be commenced and prosecuted in the name of the SMITH.

" treasurer for the time being of the Company, as the L 1^ ]
" nominal plaintiff for and on behalf of the Company ;

" and that all actions and suits to be commenced by any
"
person or persons, &c. against the Company, or for the

"
recovery of any claim or demand upon, or of any damages

" occasioned by the said Company, or for any other cause
" or causes of action, or suit against the said Company,
" shall be commenced and prosecuted against the treasurer
M for the time being of the said Company, who shall be the
" nominal defendant," &c. Section 185 enacts,

" That
" the statute 24 Geo. 2. c. 44. for rendering justices of peace
** more safe in the execution of their office, and for indem-
"

nifying constables and others acting in obedience to their
" warrants so far as it relates to rendering justices of the
"
peace more safe in the execution of their office, shall ex-

" tend to the mayor, aldermen, and justices respectively
" under the authority of this act. And no action or suit

" shall be commenced against any person or persons for any
"

thing done in pursuance or under colour of this act,
" until 14 days' notice shall be thereof given in writing, or
" after sufficient satisfaction or tender thereof hath been
" made to the party or parties grieved, or after three calcn-
M dar months next ensuing the time when the act or thing
" shall have been done, for which such action, &c. shall
" be so brought, &c. And the defendant in such actions,
" &c. may plead the general issue, and give this act and
" the special matter in evidence at the trial, &c., and that the
" matter or thing for which such action, &c. shall be so
"
brought was done in pursuance and by the authority of this

" act. And if the said matter or thing shall appear to have
" been so done ;

or if it shall appear that such action, &c.
" was brought before 14 days' notice given as aforesaid, &c.

[ 118
" the jury shall find for the defendant," &c.

Garrow, Park, and Wood^ shewed cause against the rule,

and contended that the 185th section only extended to acts

originating in the function of magistracy, either done by

justices of peace themselves, or by persons acting under

their
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J804. their authority. The whole clause is to be construed to**

gether. The first part of it extends to the city magistrates,

against
wno raay nave certain duties to perform pointed out by ante-

SMITK. cedent clauses in the act, and to these the protection of the

general statute of the 24 Geo. 2. c. 44. is extended ;
which

protection was necessary to be given, because the statute in

question enables them to act in certain cases beyond the

limits of their jurisdiction, where they would not have been

within the prior law. Then the subsequent part of the

clause naming person or persons generally, which words also

occur in the stat. 24 Geo. 2. c. 44. (a) against whom actions

may be commenced for things done in pursuance or under

colour of the act, must be taken to mean constables and

other special officers of the Company, such as harbour-

masters and dock-masters, by s. 78 and 80, who might be

called upon to execute warrants and orders issued by the

justices of the peace before mentioned: and it was necessary
to make a particular provision for such special officers, other

than constables who were not within the protection of the

general law. If the legislature had meant to include the

directors and treasurer of the Company, which latter was

[ 119 ] liable by the antecedent clause to be sued for their acts, it

is more natural to suppose that they wpuld have expressly
named them, and not have left their protection to be implied
from any indefinite description, which no where else occurs

in the act. If the clause be not confined to acts of magis-

tracy, many grievances and spoliations committed by the

Company's servants on goods in their transit through the

docks to the West Indies must pass without remedy ; for they

could not frequently be known till after three calendar

months, when the limitation of time would run upon them,

and no action could be brought against the Company or their

servants. [Lord Ellenborough C. J. I do not see how acts

of spoliation can be said to be done " in pursuance or colour
" of the act." Injuries may happen by the negligence of

servants in the act of loading goods on board outward bound

(a) By stat. 24 Geo. 2. c, 44. . 6. " no action shall be brought against

"any constable, headborough, or other officer, or against any person or
"

persons acting by his order and in his aid, for any thing done in obe-
" dience to any warrant, &c. until demand made," &c.

ships,
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ships, which might not be discovered till after their arrival

in the West Indies ; and before notice could be sent home, WA i tACE
the time would be out for bringing an action. The mere against

naming of the treasurer as defendant, cannot bring the case SMITH.

within the 185th clause ; for then no action, even on a con-

tract made with the Company, in which the treasurer must

be sued, could be brought without giving the notice there

required, and within three months ; which would be so ma-

nifestly absurd and unjust, that the Legislature could not

have intended such a provision.

Erskine, Gibbs, and Giles in support of the rule. By
making the treasurer of the Company the nominal defendant

in the action, the plaintiffs admit that the act of the direc-

tors, of which they complain (and to which personally the

defendant as treasurer was no party) was an act done "
in

"
pursuance," or at least " under colour of the act ;" for [ 120 J

otherwise there was no authority given to sue the treasurer

for the acts of the Company ; and therefore the 14 days'
notice ought to have been given under the 185th section.

It is enough that the act complained of was done " under
" colour" of the statute ; an expression which is used dis-

junctively with things done " in pursuance of" it, and was

meant to include such acts as were not strictly justified by the

statute ;
for there the defendant would not want to tender

amends, which it was the object of the statute in requiring
the notice to be given to enable him to do. It meant to

hold out this opportunity of protecting themselves to the

officers of the Company, who had bond Jide meant to do the

act complained of in their official characters under the

powers of the statute, however mistaken they might turn

out to be in their construction of it, to correct an error

which the magnitude and complexity of the trust might sub-

ject them to. Here it was clear that the order of the di-

rectors, out of which the grievance complained of arose, was

an act done in their official capacities ; and the defendant

being a person sued for a thing done in pursuance or under

colour of the act, was therefore entitled to the notice re-

quired by s. 185 : for s. 184: makes the Company a person,
for the purpose of suing and being sued, by substituting the

treasurer in lieu of the Company as the nominal party in all

actions by or against it. The 185th section contains two

distinct
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[122]

distinct provisions, which cannot be blended without mani-

fest contradiction. By the first, the mayor, aldermen, and

justices acting under that act, are entitled to the protection
of the stat. 24 Geo. 2. c. 44 ; which requires one calendar

month's notice to be given to a justice of peace before any
action brought against him for any thing done ex officio.

And then the clause goes on to enact, That no action shall

be commenced against any person for any thing done in pur-
suance or under colour of the act, until 14 days' notice, &c.

and under the former statute, the action may be brought
within six calendar months after the act done ; but in the

latter statute it is limited to three. But if this clause had

been meant to be confined to constables and others acting
under the immediate directions of the magistrates, it would
not have limited different periods.

Cur. adv. vult.

Lord ELLENBOROUGH, C. J. now delivered the opinion
o fthe Court.

On looking at the 184th and 185th sections of the stat.

39 Geo. 3. c. 69. we think that notice ought to have been

given to the treasurer of the Company, against whom the

action is brought, who, by 5. 184, is substituted in the place

of the Company, for the purpose of suing in all actions in-

stituted by them, or of being sued for the recovery of any
claim or demand upon or of any damages occasioned by the

Company. The first part of the 185th section extends the

provisions of the stat. 24 Geo. 2. c. 44. to the lord mayor,

aldermen, and justices acting under the authority of this

act. It does not merely give them, what they had before,

the benefit of the stat. of Geo. 2. ;
but as by the act in question

they had duties cast upon them to perform out of the limits

of the city of London, it must be understood as applying to

those cases : and it is to be observed, that that provision

does not extend to constables. The clause then proceeds

to regard another class of persons.
"
Any person or per-

sons" are very general and indefinite words ; and the ques-

tion is, Whether the Company are to have the benefit of

them, sued as they are, and must be, in the person of their

treasurer, and not in their own names ? Is the treasurer a

person within the meaning of the act ? To say that he is

not, would be to narrow the act, without any sufficient

reason.



IN THE FORTY-FOURTH YEAR OF GEORGE III.

reason. He is ens legis for the purpose of being sued, &c.

The clause does not say that " no action shall be commenced
"
against any person or persons for any thing done by him

or them, in pursuance or under colour of the act ;" for

then it might be said, that the grievance complained of was

not done by the defendant, but by the Company. The

question then is,
" Was this a thing done by any person or

"
persons in pursuance or under colour of this act?" The

notice certainly applies to all actions of trespass and tort.

Whether it extend to assumpsit I should doubt, according

to the case of Irving v. Wilson (a) ; where a revenue officer

having seized goods as forfeited which were not liable to

seizure, and having taken money of the owner to release

them, an action for money had and received was brought, to

recover it back again ;
to which objection was taken, that

the officer had not had a month's notice before the bringing
of the action under the stat. 23 Geo. 3. c. 70. s. 30. But the

action was holden to be well brought, notwithstanding the

want of such notice. And my brother Grose considered that

the statute extended only to actions of trespass or tort, be-

cause the requiring of notice was to give the officer an op-

portunity of tendering amends; but that it did not extend to

an action of assumpsit. There will be no repugnancy in the

construction which we now put upon the act. For, taking
the former part of the 185th clause to extend only to the lord

mayor, aldermen, and justices, they will have all the privi-

leges given them by the former statute ; and other persons

mentioned in the subsequent part will have their privileges

under this act only. It has been argued, that this con-

struction will deprive persons of their remedy whose ground
of complaint is not discovered so as to be communicated to

them till after three calendar months, when it will be too

late to give notice. That argument certainly prevails

to a considerable extent ; but if the .Legislature have not

provided for that, we cannot make a law for them, nor con-

troul a provision which in itself is clear and plain ; because

we cannot obviate all the difficulties which may arise out

of it. If great inconvenience be likely to happen, that may
form a ground of application elsewhere. Here the clause

expressly directs,
" That no action shall be commenced

() 4 Term Rep. 485.

against

J804.

WALLACB

against
SMITH.

[123]
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"
against any person for any thing done, in pursuance,

" or under colour of this act, until fourteen days' notice

"shall be thereof given." And the plaintiffs themselves

have, by their own action and declaration, so far put a con-

struction upon the thing done as having been done under

colour of the act, that they have made the treasurer de-

fendant in a case, where the only grievance complained of is

imputed to the Company.
Rule absolute (a).

(a) The defendant's counsel immediately agreed to wave their advan-

tage, and refer the individual injury complained of to arbitration.

[124]

Friday,

May 4th.

Where the

plaintiffgave
the defend-

ant, in a fo-

reign coun-

try, where
both were

resident, a
bill of ex-

POTTER and Another against BROWN.

THE plaintiffs declared as payees of a bill of exchange
drawn by the defendant at Baltimore in America, on

theSdof September 1801, directed to Anthony Mangin of

London, whereby the defendant requested A. Mangin sixty

days after sight to pay to the plaintiffs, or order, 1200/. ster-

ling for value received
;
which bill was delivered by the de-

change drawn fendant to the plaintiffs. The plaintiffs then averred, that

bythedefend- tj,e bill Vvas on the 23d of December 1801 presented by them

j}"rs0inEng- for acceptance to A. Mangin, who refused to accept the

land, which game; and thereupon they caused it to be protested for non-

wardTpro-

f"

acceptance, according to the custom of merchants
; by

testedherefor reason whereof the defendant became liable to pay the

aon-ac^e^ -^ &^ gum UpOn request ; and being so liable he promised to

defendant pay it. The declaration also contained the common money-
afterwards, counts : to which latter the defendant pleaded the general
while still re-

. i , , ,

sidentabroad, issue. And as to the first count he pleaded, that by a cer-

becamebank- tajn act of tne Congress of the United States of America, of
riii>! there

and obtained the 2d of December 1799, entitled,
<c An Act to establish an

a certificate uniform system of bankruptcy throughout the United

by thelaw^of
"

States," it was enacted, that after the 1st of June 1800, if

that state; any merchant or other person residing within the U. S. ac-
UCh

tually usinS the trade of merchandise, &c. by buying and sell-
certificate

was a bar to ing, &c. should do certain acts (enumerating them) every such

Person snould be deemed a bankrupt, provided the petition

plied assump-
sit to pay the amount of the bill in consequence of such non-acceptance in England.

for
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for the commission of bankrupt should be preferred withjn 1804.

six months after the act of bankruptcy committed. And it

was further enacted, that the judge of the District Court

^vherethe debtor then resided, or usually resided, at the time BROWN.

of committing the act of bankruptcy, upon petition of any 125 ]
one or more creditors, &c. should have power to appoint
commissioners of the said bankrupt, upon affidavit of the

petitioning creditor's debt, and giving bond to the bank-

rupt conditioned to prove it, &c. ; which commissioners

should have power, after they had declared the party a bank-

rupt, to take into their possession all his estates real and

personal, &c. in law, equity, &c. till assignees should be

appointed ; and should give due notice of the bankruptcy,
and appoint a place for the creditors to meet and choose

assignees; at which meeting the commissioners should ad-

mit the creditors to prove their debts ; and when any cre-

ditor should reside at a distance, should allow the debt of

such creditor to be proved, by oath or affirmation made be-

fore some competent authority and duly certified ; and should

admit any person, duly authorized by letter of attorney

from such creditor to vote in the choice of the assignees ;

and should assign all the bankrupt's estate and effects,

with all muniments, &c. to the assignees, &c. It then

contained provisions for the surrender and examination of

the bankrupt, who was required to execute, in due form,

such assignment of his estate and effects as should be di-

rected by the commissioners, to vest the same in the as-

signees, their heirs, executors, &c. in trust for the use of

all and every the creditors who should prove their debts, &c.

That in case any such bankrupt should afterwards be arrest-

ed, or impleaded, for or on account of any of the said

debts, he might appear without bail, and plead the general

issue, and give that act and the special matter in evidence :

and the certificate of such bankrupt conforming, and the

allownace thereof according to the directions of that act,

should be allowed to be sufficient evidence, primd facie, of

the party's being a bankrupt within the meaning of that C '-" J

act, and of the commission, &c. ;
and a verdict should

thereupon pass for the defendant, unless the plaintiff should

prove that the certificate was obtained unfairly, and by
fraud. It then set forth various regulations against fraud ;

VoL.V. H and
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and enacted, that "
every such bankrupt should be dis-

charged from all debts by him due, or owing at the time he

became bankrupt; and all which were or might have been

proved under the said commission." And it was further

enacted, that every person who should have, bond fide,

given credit to, or taken securities, payable at future days,

from persons who were, or should become bankrupts, not

due at the time such persons becoming bankrupts, should

be admitted to prove their debts and contracts, as if they

were payable presently. The defendant then averred, that

on the 22d of February 1802, while that act was in force,

he was a merchant residing at Baltimore, within the United

States of America, and actually using there the trade of

merchandise by buying and selling, and that he so residing

and exercising trade, &c. became indebted to one W. E.

in 1000 dollars, &c. ; and that after the cause of action in

the 1st count mentioned accrued to the plaintiffs (the said

debt to W. E. being then due) the defendant became a

bankrupt within the meaning of the said act. And so the

plea proceeded to state the issuing of the commission of

bankrupt against him on the petition of W. E. in the manner

prescribed by the act: that the commissioners possessed them-

selves of all the defendant's estate and effects, and issued

the notice required to the bankrupt to surrender himself, and

to the creditors to come in and prove their debts
;
that the

defendant did surrender and conform himself to the act ;

that he was declared a bankrupt after the 1st of June

1800, and before the suing out of the commission; thai

the creditors were by due notice required to prove their

debts, and to assent or dissent from his certificate; that his

certificate was afterwards signed by full two-thirds of the

creditors in number and value, for the purpose of his being

discharged from his debts in pursuance of the act; and that

that certificate was duly allowed by the judge of the district.

The defendant then averred, that after the making of the

contract after-mentioned, in pursuance of which the bill of

exchange in the first count mentioned was drawn, and also

before, at, and after the time of the defendant's drawing
that bill, and receiving the consideration after mentioned

for the same, the plaintffs were merchants carrying on trade

in copartnership as well in the United States of America, to

wit,



iv THE FORTY-FOURTH YEAR OF GEORGE III. 127

wit, at Baltimore aforesaid, as in England, and having a

house of trade in the U. ., to wit, at Baltimore aforesaid,

where one of the plaintiffs (W. Page) then resided; and

they so carrying on trade, and having a house of trade in

the U. S., and one of them so residing there as aforesaid,

they, before the defendant became a bankrupt, viz. on 2d

September 1801, at Baltimore in the said U. S., contracted

with the defendant to purchase of him such bill of exchange
as in that count is mentioned, and then and there delivered

to him in payment, and as a consideration for the same,
divers promissory notes then and there in the said U. S.

made by one R. D. , and thereupon, before the defendant

became a bankrupt, viz. on 2d September 1801, at Balti~

more in the said U. <S., in pursuance of the last-mentioned

contract, and in consideration of the aforesaid promissory
notes so to him delivered as aforesaid, the defendant made
and drew the said bill of exchange in the first count men-

tioned, and delivered the same to the plaintiffs ; and " that
*' the said debt by the first count attempted to be recovered
" did not, nor did any part thereof accrue in this realm or
" elsewhere than in the said U. S. in any other or different

" manner than this ;" that the said bill of exchange being
drawn in the U. S. as aforesaid, was drawn upon a person
in this realm, and was presented for acceptance in this realm,

and was refused acceptance in this realm, viz. at London, &c.

And the defendant further averred, that the said bill was pre-
sented for and refused acceptance, as in the said count men-

tioned, and the said sum in the said bill mentioned became

and was due and owing as aforesaid before the date or suing
forth of the commission against the defendant, and before he

became bankrupt as aforesaid ; and that after the same sum so

became due, and after the date and suing forth of the com-

mission, and while the same was in prosecution, and before

the commencement of this action, viz. on the 3d of March

1801, at Baltimore in the said U. S., the plaintiffs proved
under the said coiuoiission as creditors of the defendant,

taking the benefit of the said commission, the contents of

the said bill of exchange, as a debt to them, and then due,
and owing from the defendant, they then and there being as

such creditors entitled to prove the same as aforesaid, and

H2 to
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to take the benefit of the said commission as aforesaid, to wit,

at, &c. concluding with a verification. To this there was a

general demurrer and joinder.

T. Carr
y

in support of the demurrer. A certificate ob-

tained by a bankrupt abroad under a commission issued by

authority of the law of that country, cannot be pleaded in

bar to an action here for a cause of action arising in this

country : for the law of a foreign state cannot bind the sub-

jects of this country, nor abrogate a contract arising here.

If indeed the cause of action must be taken to have arisen

in America, where the defendant obtained his certificate,

the case cannot be distinguished from Ballanline v. Golding

(a), the doctrine of which has been lately recognized in Smith

v. Buchanan (b) : but if it arose here, the last-mentioned case

is an authority in point that the foreign certificate is no bar ;

and the same principle is established by the case of Folliott

v. Ogden (c). Now, 1st, The immediate cause of action

arose in this country ;
for the cause of action is the assumpsit

raised by law upon the legal liability of the defendant to

pay the amount of the bill drawn by him, in consequence
of the dishonour of the bill, which was in England. This

is a right of action collateral to the bill itself, and did not

exist in America before the non-acceptance of the bill, but

arose on the dishonour of the bill
;
for which the drawer is,

suable immediately, without waiting for the time the bill

had to run. Bright v. Purrier (c?), Milford v. Mayor (e),

and Ballingalls v. Gloster (/). 2dly, This, being a simple
contract debt, follows the person of the creditor, and not of

the debtor. But, Sdly, Supposing the right of action to

be founded on the bill, yet that being a negotiable instru-

ment in its nature, and, as it were, a visible chose in action,
and being addressed for acceptance to a person in England,
it may be said to have transferred the original debt in a pecu-
liar manner from America to England, as if the contract

had been originally made here : it was a contract by the

drawer to pay the holder a sum of money in this country.
Then the promise and the breach of it may both be said to

(a) Co. Bankt. L. 515. (*) 1 East, 6. (c) 1 H. Black, 123.

(rf) London Sittings after Trin. Term, 1765, Bull. N. P. 269.

() Doug. 54. (/) 3 Eas 1.

have
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have happened here, and out of tha jurisdiction of the 1804.

U. S. In Burrows v. Jemino (a) the acceptance (on which

the plaintiff was sued here) was at Leghorn, in which
against

country *he had obtained his discharge : and in Ballantine BROW*.

v. Golding (6) the bill was drawn in Ireland, and payable *[ ISO \

by the defendant who resided there, where the discharge
was. But in Robinson v. Bland (c) where a bill of exchange
was drawn by Sir J. Bland at Paris upon himself in England

(which bill being drawn for money won at play was on that

ground holden to be void) Lord Mansfield said,
" The law

" of the place can never be the rule where the transaction
"

is entered into with an express view to the law of another
u

country. Here the payment is to be made in England;
"

it is an English security, and so intended by the parties."

And the other Judges spoke to the same effect. The same

rule will apply to this case : the plaintiff looked to English

security, and required his debt to be made payable here. (The
Court having expressed a clear opinion against him on this

point, the other points were not urged).

Jercis contra, was stopped by the Court.

Lord ELLENBOROUGH, C. J. The rule was well laid

down by Lord Mansfield in Ballantine v. Golding, that what
is a discharge of a debt in the country where it was con-

tracted, is a discharge of it every where. And that prin-

ciple was recognised in Hunter v. Potts (d). Now this

debt arose out of a contract in America. The debt was in-

curred (here, for which the bill was given. The bill was
drawn in America upon a person in England: but not hav-

ing been accepted, the parties stood on their original rights,

upon a contract made in America, for which a security was
there agreed to be taken, upon the faith indeed that it would
be accepted and paid in England ; but of which there has

been no performance : no English act has been done to alter

the situation of the parties : even the notice of the non-per-

formance, which is one of the circumstances on which the
I 131 1

implied assumpsit is founded, must have been given in Ame-
rica, where the parties are stated to have resided when the

bill was given, and when the bankruptcy happened, and
\

(a) 2 Stra. 733.

(&) M. 24 Geo. 3. B. R. Co. Bankt. L. 347. 1st edit,

(c) 2 Burr. 1077.
(rf) 4 Term Rep. 182.

nothing;
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nothing appearing to shew that they ever changed their re-

sidence. Then if the bankruptcy and certificate would have
.r OTTER

against been a discharge of the debt in America, which it clearly
Baoww.

\^ould, it roust, by the comity of the law of nations, recog-
nized in the cases I have mentioned, be the same here. It is

in every day's experience to recpgnize the laws of foreign

countries as binding on personal property ;
as in the sale of

ships condemned as prize by the sentences of foreign courts ;

the succession to personal property by will or intestacy of the

subjects of foreign countries. We always import together
with their persons the existing relations of foreigners as be-

tween themselves, according to the laws of their respective
countries ; except indeed where those laws clash with the

rights of our own subjects here, and one or other of the laws

must necessarily give way, in which case our own is entitled to

the preference. This having been long settled in principle,

and laid up amongst our ackowledged rules of jurisprudence,
it is needless to discuss it any further.

LAWRENCE, J. The question is Whether the facts on

which the plaintiff raises the implied promise did not occur

in America? Now when the plaintiff agreed to take the

bill in question, drawn by the defendant in America upon a

person in England, the promise was in effect this, to pay the

money in America if it were not paid here. Then the bill

having been refused acceptance here, the implied promise to

F 132 1 Pav tne raoney arose in America, and consequently the de-

fendant's certificate is a bar to the demand.

The other Judges concurring,

Judgment for the Defendant.

DOE
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DOE, on the Demise of JANE SUEWEN, Widow, against Pri^~~
WJIOOT and Others. May 4th.

IN
ejectment for a moiety of several copyhold estates in Tilladmit-

Sutton St. Mary, Sutton St. Nicholas, and Sullon St. **nce of the

James, copyhold of the manor of Sutton Holland, and in
ofTcopyhold

Gedncy, copyhold of the manor of Gedney Pawlelt, all in the upon mort-

county of Lincoln, a verdict was found for the plaintiff at
^nderorcon-

Lincoln Lent assizes 1803, before Graham B., subject to the tiniies thele-

opinion of this Court on the following case :

fnVhe cannot
At a general court baron, holden for the manor of Sullon devise the

Holland, on the22d of May 1766, Anthony Jones, Esq. was ^^ re~

admitted as only brother and heir of Richard Jones, Esq. even after the

deceased, tenant to five messuages and 101 A. 3 R. 9 P. of surrender

land, lying in the three Suttons, holden of the said manor by o
'

copy of court-roll, to hold to the said A. Jones, his heirs and surrender to

assigns, for ever, according to the custom of the said manor. ^i?
s

/
tlj

ls

At a special court baron holden for the said manor on the legal estate,

10th of February 1767, A. Jones duly surrendered the said J^j"
his

messuages and lands to the use of T. Alderson, Esq., his scends to his

heirs and assigns, conditioned to be void on repayment of
*rjf

at law

the principal mortgage sum of 1000/.
;"
with interest, on the

equity"f re-

6

16th of June then next. Afterwards, at the same court, demptionalso

A. Jones surrendered the said messuages, lands, &c. to the r^ ĉl tTthe
use of his will. T. Alderson was never admitted on the above mortgage.

conditional surrender; but A. Jones continued in possession [ 133 J
of the said estates and receipt of the rents and profits until

his death, and died intestate, leaving Jane Jones his sister

and heir, who was, at a court holden for the manor on the

4th of October 1770, duly admitted to the said estates, to

hold to her and her heirs, &c. On the 2d of October 1770,

T. Alderson duly acknowledged satisfaction on the above

conditional surrender, which acknowledgment was enrolled

at the said court on the 23d of Mat/ 1771. On the 10th of

October 1770, Jane. Jones duly surrendered all her said

messuages, lands, &c. to the use of J. F.^ S. B.., and R, F.,

executors of W. Langley, and their heirs, &c. upon con-

dition to be void on repayment to them of 40QO/., with in-

terest, on the 10th of April following ;
which surrender was

duly presented on the 23d of J\Iay 1771 ; and at a court

baron,
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baron, holden on the 23d May 1771, Jane Jones snr~

DoE ^
rendered all her said messuages, lands, &c. to the use of

SDEWEN her will. Langley's executors were never admitted on the-

agamst above conditional surrender ; but Jane Jones continued in
WHOOT.

possession of the said estates and receipt of the rents and

profits until her death, and she died intestate, leaving

Gryffyd Price, Esq. her heir : who, at a court holden on

the 31st of May 1787, was accordingly admitted tenant, to

hold to him, his heirs, &c. Gryffyd Price, by a codicil to

his will duly executed, and dated the 17th of April 1787,

charged the above copyholds with an annuity of 200A to

his wife for life, and subject thereto, he devised all the said

real estates so descended, and the trust and equity of re-

demption of such parts thereof as were then in mortgage, or

wherein he stood seised of an equitable estate only, of what

["
134 J tenure or nature soever the same might consist, unto his

1

cousin John Llewellyn in fee ; and afterwards died, leaving

the said John Llewellyn and Jane Shewen, the lessor of the

plaintiff, his cousins and heirs at law. At a manor court

holden on the 27th of June 1788, John Llewellyn was ad-

mitted under the said codicil of Gryffyd Price to the above

messuages and lands, to hold to him, his heirs and assigns.

At a manor court holden on the 19th of May 1796, was en-

rolled an acknowledgment of satisfaction, dated the 9th of

April 1796, from R. F., the surviving executor of W. Lang-

ley, and from W. Langley his son and residuary legatee,

on the above surrender, made the 10th of October 1770. In

the 28th Geo. 3. an act passed for dividing and enclosing the

commons of Long Sutton, comprising the three Suttons ; and

the commissioners, by their award, dated 9th of January
1790, allotted to John Llewellyn, in respect to the above

five copyhold messuages; and in lieu of the rights of common,
78 A. 3 R. 19 P. of land in Sutton St. Mary. The act con-

tains the usual clause that the commissioners are not to de-

termine on titles. At a general court baron, holden for the

manor of Gedney Pawlelt, on the 1st of October 1739, Jane,
the wife of the Rev. A. Jones, clerk, was admitted as daugh-
ter and heir of Jane Griffith, widow, deceased, to ten acres

of land in Gedney, to hold to her, her heirs, &c. And at the

same court was presented a surrender made by A. Jones and

Jane his wife, on the 27th vSJuly then last, ofthe said ten acres

in
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in Gedney, to the use of them for their live* and the life of ISO*,

the survivor ;
remainder to the heirs of their two bodies,

remainder to the right heirs of A. Jones. And A. Jones

and Jane his wife were thereupon admitted tenants on the against

above surrender to the said land. On their deaths the land Wmoor.

descended to Richard Jones, their eldest son ; and on his

death, without issue, to his only brother Anthony Jones; and

on her death, without issue, to his only sister Jane Jones , and [ 135 ]

on his death, without issue, to Gryffyd Price, Esq. her heir

at law. But neither Richard, Anthony, or Jane Jones, or

Gryffyd Price; were ever admitted thereto. By an in-

denture dated 10th of October 1770, between the above-

named T. Alderson of the first part, the said Jane Jones

spinster of the second part, and J. F., S. R., and R. F.,

(executors of W. Langley) of the third part ; reciting the

mortgage for WOOL from A. Jones to T. Alderson, dated

15th and 16th of January 1767, of the freehold estates of

A. Jones in Sutton St. Mary, Sutton, and Gedney aforesaid,

and which indenture of the 10th of October 1770 was an

assignment and confirmation of the said mortgage, and made
for securing 4000/. and interest to J. F., S. B., and R. F.,

and wherein is a covenant from Jane Jones, that for the bet-

ter securing the payment of the said 4000/. and interest, she

would immediately surrender all the copyhold premises be-

fore-mentioned to the use of J. F., &c., their heirs and as-

signs, redeemable on repayment of the 4000/. and interest ;

but no surrender was made by Jane Jones in pursuance of

this covenant. At a court holden for the manor of Gedney
Pawlett, on the 31st of March 1796, John Llewellyn was

admitted under the said codicil of Gryffyd Price to the said

10 acres of land in Gedney, to hold to him in fee : and on

the 30th of April 1796, in consideration, &c.he surrendered

all the said copyhold messuages and lands in Long Sutton,

&c. as well the old estates as the new allotments, and also

the said land in Gedney in different parcels, to the present

defendants, who have been duly admitted thereto, and are

now in possession thereof. The question for the opinion of

the Court was, Whether the lessor of the plaintiff were enti-

tled to recover one moiety of the copyhold estates in Long
Sutton, otherwise Sutton St. Mary, Sutton St. Nicholas, Sul- [ 136 J
ton St. Janies, and Gedney, or either of them, as one of the

heirs
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1804. heirs at law of Gryffyd Price, the same not having been sur-
~ "

rendered by the said Gryffyd Price to the use of his will ?. or,

SHEWEN Whether the said Gryffyd Price's interest therein was not an

against equitable estate only, and as such passed by his will without

such surrender ?

Balguy, for the lessor of the plaintiff, contended that

Gryjfyd Price had a legal and not an equitable estate only in

the copyholds in question ; and he not having surrendered

to the use of his will, the estates could not pass to his de-

visee. Where one is in legal seisin as tenant of copyhold

lands, and, by what is called a will, appoints those lands to

the use of another, he must surrender to the use of his will.

In Coke's Copyh. s. 39, it is said,
" a surrender (where by a

"
subsequent admittance the grant is to receive its perfection

" and confirmation) is rather a manifesting of the grantor's in-

" tention than of passing away any interest in the possession ;

" for till admittance the lord taketh notice ofthe grantor as his

"
tenant, and he shall receive the profits of the land to his

" own use, and shall discharge all services due to the lord :"

but " he cannot pass away the land to any other, or subject
"

it to any other incumbrance than it was sabject to at the
" time of the surrender. Neither in the grantee is any man-
" ner of interest invested before admittance ;

for if he enter,
" he is a trespasser, &c. ; and if he surrender to the use of
"

another, this surrender is merely void, and by no matter ex
"
postfacto can be confirmed." And he also referred to Perry

v. White/lead (a), Kenebcl v. Scrafton (b), and to the follow-

C 137 J ing MS. case :
"
Floyd v. Aldridge and Willis, 20th Nov.

" 1777. In 1772, the testator mortgaged the copyhold in
"

fee, and surrendered to the mortgagee ; but the latter was
" not admitted. The money was not paid at the time. The
u testator made his will in 1774, and devised the estate, with-
" out a surrender, to the use of his will ; and died in 1775.
" The devisee brought this bill to redeem, making the heir a
"

party. Sir T. Sewell, Master of the Rolls, dismissed the
"

bill, say ing, that the plnintiii'hud no interest in the copyhold
" in practice or otherwise. If the mortgagee have not the
"

legal estate, there is no equity of redemption. The legal
" estate remains in the surrenderor till admittance of the sur-

^x**

() 6 Vcs. jun, 544. (ft) 8 Vcs. jun. 30.

" renduree.
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" renderee. After the first surrender, before admittance, he
' c

is tenant to the lord, and may therefore surrender to the use

" of his will. A second cannot prejudice a first surrender.

" When the first surrenderee comes in, he will be admitted.

" A mortgagee is seldom admitted : the mortgage is discharged
"
by an entry on the court-rolls. All remains in the mort-

"gagor; no fine, no change of tenant, &c. As he might have
c< made a surrender to the use of his will without prejudice
" to the mortgagee, he ought to have done it ; and the estate

" cannot pass at law; and equity will not assist a volunteer
"
against the heir."

The Court asked the defendant's counsel where the diffi-

culty was ? For till admittance the legal estate continues in

the surrenderor, and descends to his heir, if it be not devised,

and a surrender made to the use of the will.

Reader, contra, admitted that till admittance of the sur-

renderee the legal estate remains in the surrenderor, so as to

subject him to all the services due to the lord : but he meant

to have argued, that he had not any beneficial alienable es-

tate in him after the surrender, and could not make any new

disposition of the land without satisfaction of the surrender

being first entered on the court-roll of the manor; and the

admittance of the surrenderee at any time afterwards would

certainly relate back to the time of the surrender. Therefore,
asto all but the lord the surrenderor seems to have only such

equitable right as he had reserved to himself by the terms of

the surrender ; and therefore the equity of redemption might

pass by the will without a surrender to the use of it : which

surrender, pending the former unsatisfied surrender, seems to

be useless. Or taking him to have the legal estate, yet hold-

ing it merely as a trustee, it would descend to his heir as a

bare trust; which could not be set up against the cestuy que

trust, who claimed under the will. He admitted, however,
the application of the cases of Kenebel v. Scrafton, and Floyd
v. Aldridge, against his argument.
Lord ELLEN BO ROUGH, C. J. We can only look to the

legal estate, and that is clearly not in the devisees, but in the

heir at law of the surrenderor f and if the devisees have an

equitable interest, they must claim it elsewhere, and not in a

court of law. For as to the doctrine that the legal estate

cannot beset up at law by a trustee against his cestuy que trust,

that

1804.

Doed.
SHEWBW
against
WROOT.

[138]
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that has been long repudiated, ever since a case which was

argued in the Exchequer Chamber some years ago(c).
Per Cttriam. Postea to the Plaintiff(i).

() I presume the case alluded to by his Lordship was Weakly on the

demise of Yea, Bart. v. Rogers, where Sir William Yea had agreed
about seven years before, with the defendant to grant him, in consider-

ation of a certain sum which was paid, a lease for his own and his sonV

life; and the defendant, on the faith of that agreement, had entered

into possession, and built a house on the premises. After which Sir Wm.

(not having executed any lease) gave the defendant six months' notice

to quit, considering him as tenant from year to year, and brought this

ejectment. The case was argued in this Court in Trinity Term, 29 Geo.

3. ; when the Court, after taking time to consider, (and as it was under-

stood) not being agreed in opinion, directed the case to be argued before

all the Judges in the Exchequer Chamber ; which argument took place
in Michaelmas Term, 30 Geo. 3. when a second argument was awarded ;

but the case was never brought before the Judges again. [Vide 7 Term

Rep. 51.] But, as I collected at the time, Lord Loughborough, C. J.

Gould, Ashhurst, and Buller, Js., were of opinion that the defendant's

equitable title might be set up as a defence to the ejectment. Lord

Kenyon, C. J. Eyre, C. B., and Heath, J. were decidedly of a different

opinion : and with these it is probable that the other Judges coincided ;

though I have no authority for saying so ; and no public opinion was

ultimately delivered on the case. But that an equitable title cannot be

set up in ejectment has ever since been considered as settled. Vide Doe v

Sybourne, 7 Term Rep. 2., Goodtitle v. Jones, in Error, ib. 47., Doe v.

Wharton, 8 Term Rep. 2., and Roe v. Reade, ib. 122, 3. See also, on
the same subject, Doe v. Pegge, 1 Term Rep. 758, Doe v. Staple, 2 Term

Rep. 684., and Roe v. Lowe, 1 H. Black. 446.

(ft) But where themortgagee is admitted, the equity of redemption may
be devised by the mortgagor, without having surrendered to the use of
his will. King v. King, 3 P. Wms. 358.
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BONNER against CHARI/TON.tJ
r ,

Friday,

May 4th.

JN assumpsit, the declaration stated, that on the 14th of Where a ver-

August 1782, certain differences were depending be- <J

lct IS ta^en

tvveen the plaintiff and defendant, and that at the assizes at sum, subject

Newcastle a cause between them was to have been then to
~
the a^ard

. . i i> nr- n '

\ 11 ot an arbitra-
tried ; but by an order or AMI JPnus it was ordered by the tor, to whom
consent of the parties that there should be a verdict for the all matters in

plaintiff for 301. damages and 40s. costs, subject to the award referred to by
of J. A., J. H., and W. T., to whom all matters in differ- a rule of nisi

ence between the parties were referred, so that they should no^ward^
11"

make their award in writing on or before the 10th of No- greater sum

toember then next, and that the costs of the cause should
tha

r
j

h

|J
f
n
r

abide the event of the award, &c., and that that order should whi~ch the

be made a rule of Court. It then stated the mutual pro- verdict was

raises to perform the award, and then averred an award he j"'^"^!
made by the arbitrators named on the 6th of November, sumpsit by

adjudging that there was due from the defendant to the ^1^"
plaintiff 70 /. which they directed to be paid on the 1st of pay even to

January 1803, and that the costs of the arbitration should * e extent of

be equally borne, and that the defendant should pay to the so taken,

plaintiff the farther sum of 57. 5s. a moiety of such costs,

and that the plaintiff should thereupon discharge the costs of

the arbitration : of which the defendant had notice. That

the order of Nisi Prius was afterwards made a rule of

Court, and the costs were taxed at 73L By reason of all

which premises the defendant became liable to pay to the

plaintiff the said sums of 701. and 731. , according to the form

and effect of the award, and the submission, promise, and

undertaking: of the defendant : and then stated the breach inO *

non-payment of those sums. There were also the common
counts for money paid, &c. The defendant paid into court

the 51. 5s., the moiety of the costs of the award, and to the

rest pleaded non assumpsit. And at the trial at the last

summer assizes at Newcastle^ before Thomson, B., a verdict

was found for the plaintiff for 14S/., made up of the sum of

701. awarded to be paid, and the sum of 731., the taxed costs

mentioned in the pleadings of this cause, subject to the opi-
nion of the Court on the following case :

The order of Nisi Prius, mentioned in the pleadings, was

as
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as follows :
" If is ordered by the consent of the said parties

" and their attornies, that there be a verdict in this cause for
" the plaintiff 301. damages, and 40s. costs, subject to the
" award and determination of J. A., J. //., and W. T., to
" whom all matters in difference between the parties are re-
"

ferred, so that they, or any two of them, make and publish
" their award in writing on or before the 10th of November
"

next, and that the costs of the cause shall abide the event
" of the award, and the costs of the arbitration be in the
" discretion of the arbitrators, who may direct by, and to
"
whom, and in what manner the same shall be paid ; and

" that a verdict shall be entered for such sum only (if any
"

thing) as the said arbitrators, or any two of them, shall
" find to be due from the defendant to the plaintiff." And
if nothing be due, then that a verdict should be entered for

the defendant, &c. Proceeding in the common form, and

concluding that the order should be made a rule of Court,
&c. The arbitrators afterwards made their award on the

6th of November 1802, within the time limited
;

in which,
after reciting the order of Nisi Priiis, and considering the

proofs, they adjudged that there was due from the defendant

to the plaintiff 70/., and awarded the defendant to pay the

same to the plaintiff on the 1st of January then next, &c. at

a certain place named
;
and further, that the costs of the ar-

bitration should be borne by the parties equally, and that

the defendant should pay the plaintiff the further sum of

51. 5s., being a moiety of such costs, and thereupon the

plaintiff should pay all the costs of the arbitration ; and that

on payment of that sum, together with the said sum of 70/.

and the costs, the parties should execute mutual releases.

The costs of the cause were afterwards taxed by the Master

of this court in the sum of 731. The defendant, on the Gth

of November, had notice of the award, and the plaintiff at-

tended at the time and place appointed for the purpose of

receiving the damages and costs awarded to him
; but the

defendant never paid or tendered the damages or costs, ex-

cept the said sum of 51. bs. paid into court as aforesaid. The

plaintiff's counsel insisted at the trial that the said payment
into court by the defendant of the five guineas, admitted the

order of Nisi Prius and award to be the same as set forth in

the declaration. On the 12th of February 1803, payment of

the
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the suras of 70/. and 731. mentioned in the award and the 1804.

Master's allocator, were demanded of the defendant, which

did not pay ; and the plaintiff discharged the whole costs of,

the arbitration, being ten guineas. There was no proof of

any promise otherwise than as aforesaid. The question for

the opinion of the Court was, Whether the plaintiff were

entitled to recover any and what sum ?

Richardson was to have argued for the plaintiff, and

T. Carr for the defendant ;
but on the opening of the case,

The Court expressed a decided opinion, that the arbitrator

had no authority to award greater damages than what the

verdict of the jury had been taken for at the trial. The

only power given to an arbitrator in such case, being to

reduce, but not to enhance the damages. And in answer to

an observation by the plaintiff's counsel, that at least the

plaintiff might take his judgment for the 301. given by the

jury, inasmuch as the award was good up to that extent,

though bad for the excess ; the Court said, that could not be

done in a case where the award was of an entire sum, though
it might when distinct things were awarded, some of which

were good, and others not. That if damages were laid in

the declaration at 100/., and the jury gave 200/., it would be

error on the recprd, and a court of error could not cut down
the verdict to 100/.

The hardship of the case being further pressed, the Judges

gave their opinions seriatim.

Lord ELLENBOROUGH, C. J. The verdict was taken at [ 143

the trial for 301. subject to the award of an arbitrator : he

had therefore a limited jurisdiction, within that amount, to

assess the damages which, upon investigation, he should find

that the plaintiff had sustained : but he had no authority to

exceed that amount. The damages found by the jury may
in this respect be compared to the damages laid in the decla-

ration ; they operated as a limit to the discretion of the arbi-

trator, in the like manner as the jury are limited by those

laid in the declaration. If the jury find more than are laid,

and the plaintiff do not remit the excess upon the record,

the Court have no authority to do so, and the verdict will

be erroneous. Here we have nothing to guide our dis-

cretion in cutting down the sum awarded. If we could

ask the arbitrator whether the sura of 301. were right, he

might
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that either the 701. was in fact due, or none, or less than

^^' That would depend on his judgment on the several

items of the account. Therefore all that we can see is, that

the arbitrator has formed a wrong judgment: we have no

means of correcting it : we may quash his award altogether,

but we cannot mend it. If, instead of bringing on the

question in this shape, the facts had been laid before the

Court by affidavit in a summary way, we might have formed

our judgment upon the matter, and aided the plaintiff

'as far as we were warranted in doing: but I understand

an attempt of this sort has already been made without suc-

cess.

GROSE, J. I remember the application made some terms

ago in this matter. The object there was to enter judgment

f 144 ]
ôr tne 70/. which we thought we had no authority to direct

when the jury had only given SOL The plaintiff then was

not satisfied with 301.

LAWRENCE, J. If the arbitrator had awarded two dis-

tinct sums of SO/., we might have allowed the plaintiff to

take judgment for the one sum which was legal, and not for

the other, which exceeded his authority. But we cannot

teil whether the arbitrator did not take into his consideration

matters which were not submitted to him ; and that ifhe had

not so done, whether he would not have reduced the damages
even below 301. How then can we say that the plaintiff

should have judgment for 301. without knowing on what

ground the excess was given ? What the Court refused on

the former application was to give the plaintiff the whole

sum awarded. If it had been shewn that the arbitrator, at

all events, thought the plaintiff entitled to the SO/., we might
have granted the application to that extent.

LE BLANC, J. This action is founded upon an implied

assumpsit for 70/. and the costs. Now I cannot think that

under the rule of reference, the verdict having taken for SO/.

only, that the law will raise an implied assumpsit to pay
as much more as the arbitrator shall think proper to award.

The true meaning of the rule of reference is, that the par-
ties consent that the arbitrator shall mould the verdict

which has been taken ;
and that the verdict so moulded by

him shall be taken to be the verdict which the jury should

have
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have found. For this purpose the verdict is always taken at 1804.

the highest sum for which it is supposed that the damages can

in any event be awarded, generally indeed for the amount of

the damages laid in the declaration : but it never is under- CHARLTOK.

stood by the parties to such consent-rule, that the arbitrator

is at liberty to award damages to any extent he pleases. The

law, therefore, will not raise an assumpsit to pay any larger

sum than what the arbitrator had authority to award ; and he

having awarded one entire sum, beyond his authority, no as-

sumpsit can be raised to pay that or any smaller sum.

Lord ELLENBOROUGH, C. J. declared his further concur-

rence on the last-mentioned ground.
Postea to the defendant.

Monday,

SOMERVILLE against WHITE. Mayltil.

RULE nisi was obtained for setting aside the execution,
T

|V;
Court

and returning the money which had been levied under ti,at a Writ of

it, for irregularity; the execution having been sued out error wassued

pending a writ of error, and after notice of the allowance,
becauseit^as'

After a sham plea, and issue joined, and interlocutory judg- sued outbe-

ment and a writ of inquiry executed, the defendant, four [[^4"^
days before final judgment entered up, sued out a writ of signed: and

error on the 9th of February, returnable on the llth, and t

|l

oll

|Jj'

t

served notice of the allowance : the plaintiff, notwithstanding, madereturna-

after entering up final judgment on the 15th. sued out exe- w before fi-
J

naljudgment,
cution thereon. it will still o-

Garrow shewed cause, insisting that it appeared upon the perateasasu-

very face of the proceedings that the writ of error was sued {J^ ^
merely for delay ; it having issued four days before final judgment,

judgment entered. That this was a more convincing proof of

it than an unguarded acknowledgment of the party himself same terra,

in conversation
; which was admitted to be a sufficient reason [146 J

for suing out execution pending a writ of error. to the first

Gi&ftsand Cornyn^ contra^ cited Jaques v. Nixon (0), where day of it ; and

final judgment was not signed till after the writ of error sued
culioISsued"

out, and the allowance of it served; and there Buller, J. thereon after

recognized the practice of suing out a writ of error before

and served,
was set aside

<) 1 Terra Rep. 279. for irregula-
VOL. V. I judgment rity.
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against
WHITE.

1804. judgment signed ; which he said happened inalmostall cases ;

for otherwise execution would issue instantly. And that if a

writ of error be sued out, and the plaintiff will not sign judg-
ment till after the return of the writ, in order to avoid the

effect of it, and then sue out execution, the Court would set

that execution aside : and so it was done in that case.

The Court referred to Warwick v. Figg (a) where, under

similar circumstances, it was contended that the writ of

error, which was returnable before final judgment, was spent
when the judgment was entered up, and execution issued, and

therefore was no supersedeas to the execution. But it was

ruled otherwise; because the judgment, when entered, related

back to the first day of the Term, and therefore the writ of

error was asupersedeas to it : and the Court therefore set aside

the execution. And they added that they could not infer that

any delay was intended merely from a view of the proceedings,
without an acknowledgment by the party that the writ oferror

was sued out merely for delay. That the precaution of suing

out the writ of error before final judgment signed, was some-

times necessary; for where the judgment was for a large sum,

a plaintiff would sometimes sue out execution immediately

[ 147 J afterwards, without waiting to have his costs taxed, and before

a writ of error could be sued out to stay him, if it were not

sued out before.

Rule absolute.

Monday,
May 7th.

If one of two

defendants,
taken on a

joint ca. sa.

be discharged
under an in-

solvent Debt-
ors' Act, that

will not ope-
rate as a dis-

charge of the

other, the dis-

charge of the
former not

being with the

NADIN against BATTIE and WARDLE.

THE
defendants were arrested on a joint ca. sa. ; after

which Wardle was discharged under an Insolvent Debt-

ors' Act, theplaintiffnot opposing such discharge. Whereupon
Littkdale now moved to discharge the other defendant

Battle, and cited Clark v. Clement and English (&), and

other cases there referred to, to shew that if a plaintiff con-

sent to discharge one of several defendants taken on a joint

ca. sa,, he cannot afterwards take any of the others. And

(a) Qto. Barnes, 196. (b) Term Rep. 425.

of the plain.
tiff. though
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though he observed the discharge in this case might be said to J804.
be by the act of the law, and not, as in that case, by the plain-

tiff's own act, yet the plaintiff so far adopted it, that if he had NADIN

chosen to pay the sixpences, he might have prevented the dis- BATTIE and

charge.
WAHDLE.

Lord ELLE NTBOROUGH, C. J. The discharge cannot be said

to have been with the plaintiff's assent, because he did not

choose to detain the party in prison at his own expense. Nor
can the law, which works detriment to no man, in consequence
of having directed the discharge of one defendant, so far imr

plicate the plaintiff's consent, against the fact, as to operate as

a discharge of the other.

Per Curiam. Rule refused.

[148]

APPLETON against BINKS. Tuesday,
May 8th.

THE plaintiff declared in covenant upon articles ofagree- One who co-

ment between him, on the one part ; and the defendant,
v
?nants for

by the name and description of T. Binks, of, &c. (for and heire Ac."
on the part and behalf of the Right Hon. Lord Viscount and under his

Rokeby) of the other part, with a profert in curiam of the ^j
1

f^ thT
articles sealed with the seal of the defendant; whereby the actofano-

plaintiff, in consideration of 6000/. paid by Lord Rokeby,
ther' sh

?,
11 be

covenanted with the defendant, his heirs and assigns, that bound by his

he (the plaintiff) his heirs, &c. would, at the cost of Lord covenant >

tnoufirn JIG u6~

Rokeby, his heirs, &c. on or before the 13th of May 1803, scribe himself

by such conveyances as Lord R. should require, convey to in the deed as

w 3 n o e- 4.
- ii. / ir i covenantingLord R. &c. m fee, certain premises in the county of York, for and on the

&c., with such warranty, &c. as Lord Rokebt/ should require, Part and be~

&c. In consideration whereof the defendant for himself, O
a

the nerson.

his heirs, executors, &c. on the part and behalf of the said

Lord Viscount Rokeby, did thereby covenant with the plain-
tiff that Lord Viscount Rokeby, his heirs, &c. should pay
to the plaintiff the said 6000/. the purchase-money at the

time of sealing and executing of the conveyances aforesaid ;

with a proviso, that if Lord Rokeby's counsel should not

approve of the plaintiff's title to the premises, or if Lord

Rokeby should die before the said 13th of May next, the

agreement should be void. The plaintiff then averred his

seisin in fee of the premises, and that his title was approved
12 by
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1804. by Lord Rokebifs counsel, and that Lord Rokeby was still

living ;
and that the plaintiff was willing to execute proper

against* conveyances to Lord R. his heirs, &c. at their costs, &c. of

BINKS. all which premises Lord .#., after making of the said articles,

had notice
;
and though the plaintiff, after making the ar-

[ 149 J ticles, and before the 13th of May next ensuing, &c. gave
notice to Lord R. and the defendant, that the plaintiff and

his wife were ready and willing to convey to Lord R. his

heirs, &c. yet Lord R. has not paid to the plaintiff the said

6000/. purchase-money, but has refused, &c. ; nor did Lord R>

require any conveyance, &c. but declined so to do : contrary
to the effect of the articles, and the covenant of the defendant,
&c.: whereby the defendant has broken his covenant, &c. to

the damage of the plaintiff, &c. To this there was a general
demurrer and joinder.

W. Jackson, in support of the demurrer, proposed to

argue, 1st, That a deed could not be made by an agent, as

such ; or, 2dly, That if it could, covenant did not lie against

him, upon articles describing him to be merely agent for

another. But
The Court said that it was impossible to contend that

where one covenants for another, he is not to be bound by it;

the covenant being in his own name " for himself, his heirs,"

&c. There was nothing unusual or inconsistent in <he

nature of the thing, that one should covenant to another

that a third person should do a certain thing, as that he

should go to Rome. The party to whom the covenant is

made may prefer the security of the covenantor to that of

his principal. Here the defendant covenants for himself,

not in the name of his principal, and puts his own seaj to

it. There is nothing against law in it, if he will bind him-

self for his principal. He probably consented to it upon an

indemnity.

Judgment for the plaintiff (a)

Hullock was to have argued for the plaintiff.

(d) ride Frontin v. Small, 1 Stra. 705. 2 Ld. Ray. 1418. Macbeath

v. Haldimand, 1 Term Rep. 172. ; and Unwin v. Wolcsley, ib. 674.

Vide also White v. Cuyler, 6 Term Rep. 176., and Wilkes v, Back, 2

East, 142.

HENSHALL
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1804.

Tuesday,
HENSHALL, against ROBE JITS and Others, in Error. May sth.

Henshall was attached to answer Sarah Roberts and A count upon

others, executrix and executors of the last will and
statetfwith

testament of Wittiam Roberts deceased ;
which W. R. was the plaintiff's

executor, &c. of W. Danson, of a plea of trespass on the
*"jSyifc

*

case, &c. For that whereas the defendant Henshall in the executrix,

lifetime of Damon was indebted to Danson in 500/. for goods J^^JJ
101

sold and delivered by Danson ill his lifetime to the defendant wjth counts

Henshall at his request, he the defendant, in consideration on promises

thereof, promised Danson in his lifetime to pay him, &c. There
tutor; for it

were various other counts upon promises made by the de- >s no allega-

fendant to Danson in his lifetime. Another set of counts
pSmteswere

was upon promises to the plaintiffs below, the executors of made to the

the executor; the first of which stated, that whereas the de-
fJjjfjfVeJ.

fendant Henshall
+
afterwards and in the lifetime of Danson sentativeca-

and of W. Roberts respectively, was indebted to Danson in PacitJ* a"d
under sucli u,

other 500A for goods sold and delivered by Danson in his count proof
lifetime to the defendant, at his request ; and being so in- might be

debted, the defendant in consideration thereof afterwards,
*

and after the decease of Danson and W. Roberts respectively,
stated with

promised the said Sarah, &c. (the plaintiffs below) executrix
hJSi||

l

JJj

eir

and executors as aforesaid, to pay to them the said sum when characters.

requested. The declaration also contained the two following f?"'
n^j

h
u
ther

counts: " And whereas the defendant Henshall afterwards, laid to be on
t{ &c. accounted with thesaid Sarah. &c. (the plaintiffs below)

an account

e
'

. . .. stated with" executrix and executors as a'oresaid, concerning divers the plaintiffs
" other sums to the said Sarah, &c. (plaintiffs below) exe- themselves,

*' cutrix and executors as aforesaid, from the defendant, be- as executrix
6

" fore that time due and owing, and then inarrear and unpaid; &c. it could

" and upon that account the defendant was found in arrearand fu^
"16*

3S MIC CtlUSLJ
" indebted to the said Sarah, &c. executrix and executors as of action

" aforesaid in the further sum, &c. the defendant afterwards,
" &c. promised the said Sarah, &c. executrix and executors

appea ,.

S

to
" as aforesaid, to pay them, &c. when requested. And whereas have arisen in

" the defendant Henshall was indebted to the said Sarah, &c.
SjeJSwJirtri," executrix and executors as aforesaid, in the further sum of &c., though

" 500/. for certain interest before that time due and ovvinff from
theraoney'
wlicu rccO"" the defendant to the said Samh

} &c. executrix and execu- vercd, would
" tors
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1804.

HENSHAI.L

against
ROBERTS
and Others,
in Error.

[152]

" tors as aforesaid, for and on account of the said Sarah, &c.
w executrix and executors as aforesaid, at the instance of the
"

defendant, having forborne and given day of payment to
" the defendant ofdivers sums due and owing to the said W.
" Danson in his lifetime, and at the time of his death by the
" defendant then due and owing to them the said Sarah, &c.
" executrix and executors as aforesaid, the defendant, in
" consideration thereof, promised the said Sarah, &c. exe-
tc cutrix and executors as aforesaid, to pay them, &c. : yet
" the defendant not regarding his said several promises, &c.
" but intending to defraud the said W. Danson in his life-

"
time, and the said Wm. Roberts after the death of Danson

" in his lifetime, who survived Danson, and was Damon's
"

executor, and also the said Sarah, &c. executrix and exe-
<{ cutors as aforesaid, since the decease of Danson, and W.
"

Roberts, hath not paid, &c. ; and therefore the said Sarah,
<l &c. bring their suit, &c. ; and the said Sarah, &c., bring
" into court here the letters testamentary ofDanson, whereby
"

it appears that W. Roberts was the executor of Danson,
" &c. ; and also the letters testamentary of W.Roberts;
"
whereby it appears that the said Sarah, &c. are executrix

" and executors of Wm. Roberts," &c.

After judgment by nil didt and a writ of enquiry to assess

damages, and final judgment in the Court of Common Pleas

in Trinity Term last, a writ of error was brought in this

Court ; and amongst other common errors it was as-

signed for error, that in some of the counts the plaintiffs have

declared upon promises made to W. Danson deceased, in his

lifetime, and upon certain other promises made to the plain-
tiffs as executrix and executors as aforesaid ; and also upon
promises made to the plaintiffs upon a cause of action ac-

cruing to them in their own right, viz. for interest due from

the defendant to the plaintiffs for and on account of the plain-
tiffs having forborne and given day of payment to the de-

fendant for divers sums, &c. Joinder in error.

Jervis, for the plaintiff in error, insisted on the misjoinder
of the count upon the account stated with the plaintiffs below
in their own right, in the same declaration with counts upon
promises to their testator, which could only be recovered

in their representative character ; because the same judg-
ment could not be given on the two different descrip-

tions
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lions of counts. Jennings v. Newman (a) and Rogers v.

Cook (b). And where the action is upon promises made to

the executors upon a cause of action arising in their time,

they are liable to costs if they fail : and the naming them-

selves executors is not material. Nicholas v. Killegrew (c)

and Wallis v. Lewis (d). The very form of the count, upon
an account stated with the executors, seems to imply a cause

of action in their own time ; though it has been usual to add

such a count in actions by or against executors; and in

Secar v. Atkinson (e) it was holden to be no misjoinder with

counts on promises made by the intestate. But there the

plaintiff declared that he had accounted with the defendant

as administratrix ; and here the account is only alleged to

have been stated with the plaintiffs below,
" executrix and

"
executors," not saying

lt as executrix," &c. ; which is no

allegation that the debt arose to them in their representative
character. Brigden v. Parkes (/). But at any rate the last

count for interest on forbearance by the plaintiffs below,
must be founded on a cause of action arising in their own

time, which therefore clearly cannot be joinder with the

other counts. It is not sufficient that the principal was due

to the testator in his lifetime ;
for if a new security be taken

by the executor, as a promissory note, he cannot declare

on that jointly with other promises to the testator. Belts

y. Mitchell (g). A fortiori then he cannot recover interest ac-

cruing in his own time with any other count on p'romises to

him merely as executor. It is true, that Butter J. in King v.

Thorn (A), and in Cockerill v. Kynaston(i)) says, that the

only question in such cases is, Whether the sum, when reco-

vered, will be assets of the testator ? but that rule was doubted

in Bollard v. Spencer (k) ;
and though adverted to again in

Ord v. Fenwicke (/), yet there the promise was laid to be

made to the plaintiff
" as executrix."

Bosanqitet, contra, observed, that by necessary implication
where the parties to whom the promise was alleged to be

(a) 4 Terra Rep. 347.

(c) 1 Ld. Ray. 436.

(e)lH. Black. 102.

(g-)
10 Mod. 316.

(7)4 Terra Rep. 281.

(03 East, 110.

(b) 1 Salk.10.

(d) Ib. 1215.

(/) 2 Bos. & Pull. 424.

(ft) 1 Term Rep. 489.

(k) 1 Term Rop. 358.

1804.

HENSHALL
again it

ROBERTS
and Others,
in Error.

[153]

made.
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1804.
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[154]

made, named themselves "executrix and executors," it mnst

be taken to have been made to them in their representative

capacity, and meant the same as if it had been said " as exe~
u

cutrix," &c. ; more especially when it is said " executrix,
" &c. as aforesaid ;" which refers to the antecedent counts,

in which it is admitted that they sued in their representative
characters.* [Lord Ellenborough, C. J. We cannot import

any thing from the other counts : we must look to this upon
the account stated, and see whether it can be joined with the

rest.] In the very beginning of the declaration it is stated,

that the defendant was attached to answer the plaintiffs, ex-

ecutrix and executors, &c. ; and in the conclusion they make

a profert of the letters testamentary ; which shews that they
sued as such.

Lord ELLENBOROUGH, C. J. That leaves the question

as before. It is the same as if it were said,
" A. JB., &c. be-

"
ing executor," &c. it is not an allegation of their suing as

such ; and we can supply nothing by intendment. If it had

been alleged that they sued as executrix, &c. that would

have been enough to have raised the other question, Whe-
ther a count, upon promises on an account stated with one

as executor, can be joined with other counts on promises

with the testator? upon which there are authorities both

ways. The cases in favour of the proposition are Bull v.

Palmer (a) and Mason v. Jackson (6), together with the opi-

nion of Mr. Justice Buller in the cases cited, that wherever

the sum recovered by the executor on promises to himself

would be assets in his hands, there the count may be joined
with counts on promises made to the testator. But there

are many authorities the other way ; and I think you will

hardly find the point tenable. However, if you wish to

have time to look into the first point, to see if the question

can be raised on this record, the Court will give you leave

to mention it again, if you think it will admit of argument.
At present,

Per Curiam, Judgment nisi, &c. for the

Plaintiff in Error.

And Bosanquet, a few days afterwards, said that he could

not get rid of the preliminary objection.

(a) 2 Lev. 165, Ler. 60.

BOLTON
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1804.

BOLTON against GLADSTONE. Wed^day,
May 9th.

THIS
was an action against an underwriter upon a policy A sentence of

of insurance effected by the Plaintiff as agent, residing
a foreign

.

in Great Britain, upon the ship Oxholme and her cargo, both is conclusive

warranted Danish, at and from the island of St. Thomas to evidence in an

the coast of Africa, during her stay and trade there, and at
p ncy Of in-

and from thence to Surinam, with leave to call at Bermuda surance upon

outward bound, with leave to exchange goods and slaves with Vithm^the ju-

any vessels. The plaintiff in his declaration averred the in- risdiction of

terest in ship and cargo to be in James Hazzell, James ^nonvtiuh it

Murphy, and R. D. Jennings, who, during the time of the has professed

insurance and loss, were and still are Danish subjects, and J^^efo
6'

that the ship and cargo were Danish ; and that during the where a Dan-

voyage insured, the ship and cargo were hostilely seized,
i h ship, war-

taken, and carried away upon the high seas by persons un-
tral, was cap-

known. Plea the general issue. At the trial at Guildhall a tured by a

special verdict was found, in substance as follows : of^ar (T)en-

The plaintiff was the agent residing in Great Britain, and mark being at

on account of J. Hazzell, J. Murphy and Jennings, caused
FranceTand

to be made the policy in question, which was subscribed by the court in

the defendant, upon the ship Oxholme and goods. The ^J^ 18

cargo was loaded on board the ship at the island of Saint
prize, profess-

Thomas for the voyage insured ; and the ship Oxholme war- In * c usi-

ranted in the policy to be a Danish ship at the time of lad- built of the

ing of the goods on board, and of the making of the policy,
vessel was

and until the capture and loss after-mentioned, was a Danish tnat g^^g
ship, and the property of the said J. Hazzell, J. Murphy f 156 j
and R. D. Jennings ; and that the said cargo were also Da- so to a neu-

nish property, of the said J. Hazzell, &c. and the said oniy "i^the
J. H. J., and R. D. J. were, during all the time aforesaid, declaration of

subjects of the King of Denmark, residing and domiciliated
bTn'ofsale

C

does not men-
tion her place of built or her original owner, that the mate and third officer were natu-
ralized Danes only since the declaration of war, and that the greater part of the crew
were subjects of hostile powers, condemned the ship as good and lawful prize ; such con-
demnation is conclusive against the warranty of neutrality in an action on the policy
against the underwriter, and no evidence could be received to falsify the facts affirmed

by such sentence, nor to shew that the conclusion was unfounded : although the sentence

proceeded to refer to certain ordinances of France containing rules to direct the judg-
ment of its Courts in the consideration of the question of neutrality ; by which rules the
Prize Court appear to have regulated their judgment in the conclusion they had
drawn.

at
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1804. at the Danish island of St. Thomas, and interested in the

said ship and cargo to the amount of the sum insured. The

against
S^'P wnen sne sailed, and during her whole voyage, until

GLADSTONE, and at the time of the capture, had on board, together with

all other papers and documents usually carried by Danish

ships, to shew that she was a Danish ship, the papers follow-

ing, viz. a Latin pass, a Mediterranean pass, a bill of sale, a

muster-roll, a measure brief, a certificate of property, and

every other document generally carried by Danish ships.

The first and second mate, and other officers, and the crew

of the ship during the voyage, were Danes and Swedes, ex-

cept one man on board at the time of the capture, who alone

was a subject of any nation in a state of hostility to France.

At the time of making the policy, until and at the time of

the capture, there was open war between Great Britain and

France. The ship with her cargo on board sailed from St.

Thomas, and in the course of the voyage insured was cap-
tured by two French frigates, and carried into the French

island of Senegal, where proceedings were instituted before

the tribunal for determining questions of prize ; when they

proceeded, upon the grounds stated in the following sen-

tence, to condemn the ship and cargo as good and lawful

prize, and ordered them to be sold; and thereby they became

wholly lost to the assured. The sentence of condemnation

was as follows :
"

Liberty Equality. I Emlec Blanchot,
" Commandant and Administrator of Senegal, &c. assisted

"
by Citizen S.M. chief of the civil courts of marine in this

"
Island, P. A. and P. B. merchant, and J. F. C. registrar

[ 157 ]
" of this Colony, having seen the verbal process of the cap-
" ture of the ship Oxholme carrying Danish colours, Captain
" J. Fowle, seized the 30th of Germinal last by the frigate
" of the Republic Regeneree, commanded by Citizen Wil-
"

liamets, captain of a vessel; having examined and com-
"

pared all the instruments and papers relating to the said

*'

ship Oxholme, particularly two muster-rolls, one in the
" Danish language, dated 15th November 1797, and the

<fc other in the English language, dated 17th November
"

1797; the bill of sale of the aforesaid ship, dated 24th
" May 1796, signed J. H. J. Plewsher ; considering that

" the vessel, of what built unknown, was sold to a subject
" of a neutral power only since the declaration of the pre-

sent
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" sent war, and that the bill of sale makes no mention either 1804.
" of her place of built or of her original owner ; that the

" mate and the third officer were naturalized Danes only againii
" since the declaration of the present war

; and the greater GLADSTONE.

et
part of the white men of the crew are subjects of hostile

"
powers ;

I decree the said vessel the Oxholme to be good
u and lawful prize, conformably to the 10th, llth, and 12th
" articles of the regulations concerning prizes of the 21st of
" October 1744, which are thus worded :

*

Every vessel of
"
enemy's built, or which shall have been owned by an

"
enemy, shall not be deemed to be neutral or belonging to

" an ally, if there be not found on board some authentic
"
instruments, certified by public officers who may ascertain

" the date of them, which prove that the sale or transfer

" thereof was made to some one of the subjects of allied or
" neutral powers before the declaration of the war,' &c.
4t * No respect shall be paid to passports granted by neutral
" or allied powers to the owners or masters of vessels who
" are subjects of hostile states, if they were not naturalized
" before the declaration of the present war.' * All foreign
" vessels shall be lawful prizes on board of which there shall [ 158 J
" be a supercargo, merchant, clerk, or marine officer of any
" of his Majesty's enemies, or of which the crew shall con-
"

sist of more than in the proportion of one-third of seamen
" who are subjects of hostile states.' Accordingly, I decree
" the said vessel the Oxholme to be sold in the usual form,
" and the proceeds to be delivered to whom of right they
"
belong. Done at the government house of the French

" island of Senegal, the loth day of the month of JPrairial,
tl of the 6th year of the French Republic, one and indivisible.

"
Signed Paul Benis, Marca Malivon JBlanchot, Charbonier

"
Registrar. But whether," &c.

Jennings for the plaintiff contended, 1st, That the sen-

tence of the prize court appeared upon the face of it to be

grounded upon French ordinances ; which not being binding

upon other nations who had not expressly stipulated by

treaty to be bound by them, could not contravene the war-

ranty of neutrality. 2dly, That the conclusion drawn in

the sentence was not warranted by the premises, which, on

the contrary, rather tended to prove the warranty of neutra-

lity ; andj Sdly, That the sentence ofa foreign court of admi-

ralty
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1804*
ralty was only binding in rem, so as to alter the property ire*

'

. the thing itself condemned as prize ;
but did not conclude

BOX-TON ...
against

the question of neutrality arising in any other court of com-
GiADWONE.

petent jurisdiction. He argued at length upon these topics,

and cited many cases. But it is unnecessary to repeat argu-
ments and authorities which have been so frequently and

ably discussed of late, and particularly by all the Judges in

the case of Lothian v. Henderson, in the House of Lords,,

reported at length in 3 Bos. and Pull. 499.

[ 159 ] Cassels, for the Defendant, contended, 1st, That a war-

ranty must be construed strictly ; and that where a ship was

warranted neutral, she must be documented and navigated
in such a manner as to entitle her to all the privileges of

neutrality wherever that question comes into discussion.

2dly, That where a neutral ship is condemned by a foreign

court of competent jurisdiction, whatever is decided by the

sentence of that court is conclusive in any other court here,

where the same point comes in issue : and that although the

point be not in terms decided, and the words of the sentence

be ambiguous, yet if it can be fairly collected what the fo-

reign court meant or professed to decide, it is equally con-

clusive. Sdly, That a general adjudication of good and

lawful prize falsifies the warranty of neutrality. 4thly, That

a sentence of condemnation, formal or informal, just or un-

just, with or without reasons, if founded in any part of it on

the ground of the ship's being considered as enemy's pro-

perty, is conclusive against a warranty of neutrality. He
admitted that some of the cases had gone further, and had

laid down, 5thly, That although there be in the sentence

a general adjudication of good and lawful prize, as the con-

cluding or decretal part of it ; yet, that if the reasons lead-

ing to the conclusion were therein stated, and those reasons

did not either distinctly or by fair inference falsify the war-

ranty of neutrality, the Court would not examine their va-

lidity, and receive other evidence dehors the sentence upon
the point of neutrality. But he contended that the reasons

stated did, fairly considered, falsify the warranty in this case.

And further he admitted, (ilhly, That where a ship has been

condemned by a French court of admiralty, and as reasons

for that condemnation French ordinances arc stated to have

[ 160 J
been broken, the Court here have been considered at liberty

to
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to examine whether those ordinances were or were not con- 1804.

formable to the law of nations. But he contended that

these ordinances were conformable to that law. He argued
at length upon these several topics, and observed on some of

the cases. Curia adv. vult.

Lord ELLENBOROUGH,C. J. now delivered the opinion of

the Court.

Since the judgment of the House of Lords, in Lothianv.

Henderson, it may now be assumed as the settled doctrine of

a court of English law, That all sentences of foreign courts

of competent jurisdiction to decide questions of prize, are to

be received here as conclusive evidence in actions upon poli-

cies of assurance, upon every subject immediately and pro-

perly within the jurisdiction ofsuch foreign courts, and upon
which they have professed to decide judicially. In this

case, the question, How far the alleged neutrality of the ship

Oxholme, described in the policy of insurance as a Danish

ship, was, under the circumstances maintained, or falsified ?

is a question, to the decision of which the French prize court

at Senegal was undoubtedly competent. And if that Court

before which proceedings for the condemnation of this

vessel as prize were instituted has, in the professed and

actual exercise of the functions of a prize court, decided

thereupon, such decision must have the effect of concluding
the question. It remains, therefore, only to ascertain, by a

reference to the terms of the sentence itself, whether it have

so decided. In the first place, the Court, in every part of the

sentence, considers the case depending before it as a case of

litigated neutrality. It states the Oxholme to have carried

Danish colours, and so far to have been ostensibly a Danish

vessel. After mentioning the written documents belonging
to the ship found on board, it suggests, as drawing its neu-

trality into suspicion, that its built was unknown : and fur-

ther, that it was sold to a subject of a neutral power only
since the declaration of the present war; and that the bill

of sale made no mention of her place of built, or of her ori-

ginal owner. It then exhibits the quality and description of

the officers and crew, as affording similar matter of suspicion,
as affecting her neutrality ; viz.

" that the master and the
" third officer were naturalized Danes only since the declara-
(t tion of the present war;" and " that the greater part of

"the
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1804. ** the white men of the crew were subjects of hostile powers.''

It then proceeds to decree the Oxholme to be good and lawful

against prize conformably to certain regulations of France in the year
GLADSTONE. 1744 concerning prizes; by which it is declared that vessels of

enemy's built should not be deemed neutral : that the pass-

ports granted by neutral or allied powers should not be re-

spected, if granted to masters of vessels subjects of hostile

states, and not naturalized before the declaration of war ; and

that vessels should be lawful prizes on board of which certain

specified officers, being enemies, should be found, or of which

the crew should consist of more than one third of seamen sub-

jects of hostile states. L*ook ing, therefore, at the whole of the

sentence, including the ordinance to which it professes to con-

form, it is impossible not to see that the French prize court

canvassed and decided upon the probability of the ship's ac-

tually being, or the fitness of its being presumptively deemed

enemy's property, or at least not neutral, in respect of certain

[ 162 J established indicia on that head, collected together in the or-

dinance referred to. And having, in respect of such circum-

stances so stated and detailed, decreed the vessel to be good

prize, it appears to us that we should do a violence to the fair

meaning and import of the whole of the context if we should

hold the Court to have so decided and decreed upon any
other ground than this, viz. that the fact, which is the subject

ofthe warranty, was in their judgment substantially untrue.

And having so decided, we are bound, upon the principles

before stated, to give a conclusive effect to such their judg-

ment, and to hold the warranty of" Danish ship" to be there-

by fully disproved, and the plaintiff thereby also of course

barred from recovering upon the policy in which such war-

ranty is contained.

Judgment for the defendant.

DOE,
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1801.

DOE. on the Demise of CHARLES WHITE, against SIMPSON
, A ... Wednesday,

and Another. May 9th;

THIS
was an ejectment for certain premises in the parish Under a de-

ot St. Matthew, Bethnal Green, in Middlesex, brought aJrLfsof^ent

by the first remainder-man in tail under the will ofoneCftar/es
[ 163 J

White, against the defendant, who claimed as assignee and a bond

of one Hopkins, under a lease granted in August 1786, t
j^f

ent

by the executrixes of Henry Hyatt, the surviving trustee, andthesuwv-

under the will of Charles While, dated July 1754, and pro- e J
*e

&c
perly executed and attested ; whereby the said devisor hav- ofsuchsurviv-

ing first devised unto the said Henry Hyatt all his mes- OI
'

t

m
f^

ust '

suages, lands, &c. whatsoever, in the parish of Wilsdon for rents and pro-

life, with divers remainders over for life, remainder to fits of the said

Charles White in tail ; and having given directions for the re-
arrearsf&c. to

newal of a certain church lease, &c. ; proceeds as follows : pay certain

" I give ahd devise unto the said Mr.>H. Hyatt, my cou-
SJ^liS^'

sin Fitz Ferrand, and Mr. Syddall, and the survivor of sum in gross ;

them, and the executors and administrators of such survivor,
an

.

ora am
f

. _ '

afterpayment
all those my messuages, lands, &c. whatsoever in London, of the said

Kensington, and in the parish of St. Matthew, Bethnal
jonuitiesand

Green, Middlesex, together with all arrears of rent due testator de-

from the tenants of the said estates, and the bond and v
.

lsed s cces-

judgment I have from my tenant John Sugar, for arrears for lives, re-

due ; in trust, that they, out of the rents and profits of the '"ainder to

said estates and arrears due, shall pay one annuity of 50/.
remainder*!!)

to my sister Mrs. Holme for her life, by half-yearly pay- his own right
heirs ; and he
also gave a

general power
of leasing to the trustees for the best rent, with an allowance of 10/. a year to each for
their trouble ; held, that the purposes of the trust being all answered, by the death of
the annuitants and the raising of the money for legacies, the remainder-man in tail (the
life estate being spent) took the legal estate in the premises. For where the purposesof a trust may be answered by giving the trustees a less estate than a fee, no greater
estate shall pass to them by implication ; but the uses in remainder limited on such
lesser estate so given to them shall be executed by the statute. And in this case it is
sufficient to answer the purposes of the trust to give the trustees by implication an
estate for the lives of the annuitants, with a term of years in remainder sufficient for
the purpose of raising the gross sum charged out of the rents and profits. And this
construction is further confirmed in this particular case by the bequests to the trustees
of the arrears and the bond and judgment, as well as of the rents and profits; for
Otherwise the interest in the bond, &c. wonld go to different representatives than the
estate if the trustees took a fee : and the leasing power was ody to be executed as the
occasions of the trust required. And there was also a personal remuneration to the
trustees of 10/, a year for their trouble, which was not extended to their heirs.

raents,
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1804.

DoEd.
WHITE
against

SIMPSON.

[164]

ments, from the time of my decease ; and also to pay one

other annuity of 50/. to my sister Mrs. Dickenson, for her

life, by half-yearly payments, for her sole and separate use,

&c. And from and after payment of the said annuities,

then in trust out of the said rest and residue of the said

rents and profits, to pay to my brother Thomas White, and

my nephew, his son, Charles White, and Peter Holme, and
the survivor of them, and the executors, &c. of such sur-

vivor, the sum of 800/. to be by them paid and applied
to the sole use and benefit of the said children of my said

brother William, in such manner and proportion, and to

and for such uses, &c. as they shall think best. And from

and after payment of the said annuities, and the said sum
of 800/. I give and devise my said estates in London and

Middlesex last-mentioned, to my brother William for life,

remainder to his eldest son William for life, remainder to

his second son Samuel for life, remainder to his third son

Charles for life, remainder toliis youngest son John for life,

remainder to my brother Thomas White for life, and after

his decease to his son, my nephew, Charles While (the les-

sor of the plaintiff), and his heirs male
;
and for want of

such issue to nvy right heirs for ever. And I do hereby give
and grant unto the said Mr. Hyatt, Mr. Ferrand, and Mr.

Syddall, and the survivor of them, and the executors and

administrators of such survivor, full power and authority
to grant any building lease and leases, or any other lease

and leases, as often as there shall be occasion, of the said

estates so devised to them in trust as aforesaid, or any

part thereof, for any number ofyears ;
so as such lease and

leases so to be granted, be made for the most or best rent

that can be had or got for the same, without any fine or

income. And I hereby direct, that so long as the said Mr.

Ferrand and Mr. Syddall shall act in the said trust, Jhey

shall be paid or allowed every year the sum of 10/. a-piece

for their trouble. But it is my will and mind that they

the said Mr. Hyatt, Mr. Ferrand, and Mr. Syddall, shall be

only accountable for their own several acts," &c. The will

contained other bequests not material to be stated. The de-

visor died in July 1754.

At the trial before Lord Ellenborough, C. J. at the Sit-

tings at Westminster^ after Michaelmas Term last, it clearly

appeared
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appeared that the lease under which the defendant claimed 1804.

was void under the power granted to the trustees, the best

rent not having been reserved; and the *jury found a ver-

diet for the lessor of the plaintiff on that ground. But ob-

jection was taken at the trial (which was reserved to the de- *[ 165

fendant's counsel, with liberty to move to enter a nonsuit

if the Court should sustain the objection) that the legal title

was not in the lessor of the plaintiff, the first remainder-man

in tail under the will ; but (all the trustees being dead) in

the heir of H. Hyatt, who survived the other trustees,

and died in November 1774. It appeared, however, that

of the two annuitants mentioned in the will, Mrs. Holme
died in the lifetime of the devisor, and Mrs. Dickenson after

him in the year 17C2 ; and the last tenant for life died

in 1803, immediately prior to the bringing this ejectment.
Also the siim of 800/. mentioned in the will had been

raised and applied as long ago as January, 1771, when
all the purposes of the trust were satisfied. Lord Ellen-

borough, C. J. was of opinion at the trial, that the trustees

did not take the legal estate for any longer time than the

lives of the annuitants, and until the gross sum of 800/.

was raised, and the purposes of the trust satisfied : but if

that were otherwise, yet after all the purposes of the trust

were at an end, he said he would direct the jury to presume
a reconveyance, if necessary, to the persons that were bene-

ficially entitled under the will. But if it was afterwards

objected by the defendant's counsel, that the power of leas-

ing was intended by the testator to be given to the trustees

during the continuance of the successive particular estates

carved out of the inheritance ; and that the exercise of such

a power necessarily required a seisin in fee of the trustees to

support it. And thereupon the verdict was entered for the

plaintiff, with liberty to the defendants to move to set it aside

and enter a nonsuit, if the Court should be of opinion that

the objection to the title of the lessor of the plaintiff were [ 166

well founded. A rule nisi having been accordingly obtained

in Hilary Term last for that purpose,
Wood (who was with Erskine and Garrow) shewed cause

against the rule, and contended that the trustees took only
a chattel interest under the will for the payment of the an-

nuities during the lives of the annuitants, and for raising

VOL. V. K the
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1804. *ne sum f 800/. for the legatees ; and when those purposes

were answered, which they were so far back as 1771, the

DOE d.WHITE
\e^B\ estate was limited over to the several takers for

SIMPSON. life, remainder to the lessor of the plaintiff in tail, in whom
, it is now vested in possession. A devise to trustees and

their executors and administrators, for the payment of debts

and legacies, has been often holden to give them only a

chattel interest, and when the purposes are answered the

legal estate goes over. As in Co. Lit. 42. a. " If a man
" devise his lands to his executors, for payment of debts, and
" until his debts be paid, they have but a chattel and an in-

" terest uncertain in the land until his debts be paid :" " and
"
being a chattel, it shall go to the executor or executors

*' for the payment of his debts^" And so it was resolved in

Sir TV. Cordelfs case (a), and in Hilchins v. Hilchins (b).

The devise to the trustees being also for the payment of the

annuities for life, will not vary the question; for the trustees

will take no greater estate than is sufficient to answer the

purposes of the trust. In Barnardiston and others v. Carter,

in Dona. Proc. (c) under a devise to executors for payment
of debts and legacies, it was decreed that they had but a

I 167 1
chattel interest : and, by the report in Brown, it appears
that one of the legacies was a rent charge (d) for the lives of

'two persons and the survivor. In other cases where the de-

vise has been to trustees and their heirs in trust for payment
of debts, legacies, and annuities, they have been holden to

take no greater estate than such as was commensurate

with the purposes of the trust : after which the limitations

over took effect as legal limitations ; as in Lord Say and

Sele v. Lady Jones (e). That was a devise to trustees

and their heirs in trust, to pay legacies, and annuities, and

to pay the surplus to a feme covert for life to her separate
use ;

and after her death the trustees to stand seised

to the use of the heirs of her body in tail general, sub-

ject to the payment of the several annuities ; remainder

(a) Cited in 8 Rep. 96. and Cro. Eliz. 316. (b) 3 Vern. 403.

(c) 1 P. Wros. 509, 519. 2 Bro. P. C. 1.

(d) This rent charge was given
" after such time as his said debts and

"
legacies should be discharged ;" and no question was made on this

ground.

(*) 3 Bro. P. C. 458. 8 Vin. Abr. 262.

over.
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over. And Lord Chancellor King held, that the use wa 1804.

executed in the trustees and their heirs, during the life of the

feme covert, and after her death it was executed in the per- ]L0
sons entitled to take charged with the annuities. \Law- Smpsoar.

rence, J. I have heard Lord Kenyan say, that that was a

single case, standing on itsown grounds (0).] Thesameprin-
ci pie was established in Shaplandv. Smi'M(6), and in Sil-

vester v. Wilson (c), that under a devise to trustees to receive

and pay out of the rents and profits, annuities for lives, they
shall have no greater estate than is sufficient for the purposes
of the trusts created. Then it is argued from the power of

leasing given to the trustees, that the testator meant to give
them a fee : but that is not the necessary inference from the [ 168 ]

words of the devise. The power of leasing was meant to be

confined to the duration of the interest the devisor had before

given .to the trustees, and commensurate only with the pur-

poses of the trust; and a power to any extent may be

granted to one, without giving him the fee, or without giving
him an interest commensurate with the lease which he may
grant. Besides, thejury were instructed at the trial, that even

if the legal estate continued in the trustees, after the purposes
of the trust were satisfied, yet the jury might presume a recon-

veyance of it by the trustees to the remainder-man in tail,

after those purposes were answered. And here a sufficient

length of time has elapsed to warrant such a presumption ;

the last annuitant having died above 40 years ago, and the

last of the legacies having been paid off in January 177 1 . In

a case where much less time had elapsed, Lord Kenyan said,

he would direct a jury to presume a surrender of a satisfied

term (d).

Gibbs (Park and Rose were with him) contra, contended

that the devise to the trustees to pay annuities for lives, and
a gross sum out of the lands devised, gave them the fee,

for otherwise the estate might not be sufficient to answer
the charge. CordelV^. case (e) was only a devise to execu-

tors to pay debts ; a mere power to raise money : and the

(a) ride Harton v. Harton, 7 Term Rep. 654.

(*) 1 Bro. Ch. Rep. 74. (c) 2 Term Rep. 444.

(d) ride Doe v. Staple, 2 Term Rep. 696, and Goodtitle v. Jones,

7 Term Rep. 49.

(e) Cited 8 Rep. 96, and Cro. Eliz. 316.

K 2 grounds
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1804. grounds on which Barnardistonv. Carter was decided in the

House of Lords, cannot be collected from the report. But

in Jenkins v. Jenkins (a) wheer an annuity was devised to

SIMPSON. one for life, to be paid out of certain lands by the executor

[ 169 J to whom those lands were afterwards devised, the Court had

no doubt that the executor took an estate at least during
the life of the annuitant ; and they were inclined to think

he took the fee ; but that was not necessary to be decided,

as the annuitant was still living. But, at any rate, the

leasing power given to the trustees shews an intention to

pass the fee to them ; for it is clear that the duration of

the lease could not depend upon the payment of the legacies.

And as no such power of leasing is given to the tenants

for life, or in tail, the devisor must have intended that the

trustees should retain the power of leasing during the con-

tinuance of those estates at least. The calling it a power
will not prevent the implication of a fee to the trustees, if the

exercise of the power require them to take such an estate.

As to the presumption of a reconveyance by the trustees, sup-

posing
1 them to take the fee, that was a fact for the j ury, which

they have not found.

Cur. adv. vult*

Lord ELLENBonotJGii, C. J. now delivered judgment.
This was a motion for a new trial (or that a "nonsuit

should be entered) on the ground that the legal estate in

the premises, for which the ejectment was brought, was

not in the lessor of the plaintiff, but in the heir of the

surviving trustee, under the will of one Charles White,
made in the year 1752; and that consequently the eject-

ment should have been brought on the demise of such heir

of the surviving trustee. The question arises on the will of

the said Charles White, made the 1st day of December, 1752,

(which his Lordship stated). The lease under which

f 170 1
*he defendant claimed has been found by the jury to be

void) as not having been made pursuant to the leasing

power contained in the will; but it was contended, by the

counsel for the defendants, that the ejectment was ill brought
in the name of the lessor of the plaintiff, Charles White, the

first remainder-man in tail, for the reason before stated, viz.

that the legal estate was not in him. The validity of which

(a) Willes, 650, here the cases are collected.

objection
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objection depends upon the question, Whether the original 1804.

trustees toqk, by necessary implication arising from the

whole of the will (as the defendant's counsel contended they against

did) an estate in ice, or, as the plaintiff's counsel contended,

a chattel interest, or estate for such limited period only as

will be sufficient to carry into execution the trusts of the

will, i. c. for the purpose ojf securing the payment of the two

annuities of 501. each, and the gross sum of 800A? and

Whether, after those trusts were satisfied, the several limita-

tion s for life and in tail took effect as legal limitations ? The
ease principally relied upon by the defendant's counsel, in sup-

port of the proposition, that the trustees took an estate in

fee, was the case of Jenkins v. Jenkins, Lord C, J. Wiliest

Rep. 650. In that case the testator, John Jenkins, being
seised in fee, by his will gave one Mary Harper 51. a-year,

to be paid her out ofthe premises in question, by his execu-

tor,' as long as she should live ; and to be paid quarterly ;

and the Court founded its opinion on this ground, viz.

" That as the annuity was to be paid by the executor, and
41 to be paid out of the estate, the intent of the devisor
" could not take place, unless the executor had at least such
" an estate in the lands devised as would last as long as the
"
annuity was payable :" and Lord Ch. J, Willes adds,

** Whether he has an estate for the life of the annuitant r ]7i ]"
only, or in fee, we need not determine in this action ; be-

" cause the annuitant is alive : but we are rather inclined
" to think that he took an estate in fee ; because there is no
" one case where a devisee, by virtue of the word paying,
" has been adjudged to have a larger estate than for his

" own life, in which it has not also been adjudged that he
" took an estate in fee," But in the present case, nothing-

turns on the import of the word paying; nor was the pay-
ment directed by the will to be made by the trustees out of

the estates devised, so as to be a personal charge on them,
but out of the rents and profits only ; which ivords, in a

multitude of cases, have been holden not to give more tliau

an estate for life, as the devisee cannot be a loser in respet
of such a charge. Of the several cases cited by Mr. Wood,
two of them, which have the most immediate bearing oft

this question, viz. Shapland v. Smith, I Bro. Ch. Rep. 75;
and Sylvester v. Wilson, 2 T. JR. 444, appear to establish,

that if an estate for life be left to trustees and their heirs in

trust,
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J804.
trust, to pay the profits or an annuity out of them to another

for life ; and, after the death of the annuitant, or person

against
entitled to the profits, if the estate be given to or to the use

SIMPSON, of another, in such case the trustees take only an estate for

the life of the cestuique trust or the annuitant, and the re-

mainder over is executed by the statute ; and the authorities

referred to, vis. Co. Lit. 42, a. and Sir W. Cordell's case,

8 Co. 96, establish the proposition, That if an estate be de-

vised to executors generally, for payment of debts, they

will take only a chattel interest ; from whence it appears to

be a fair inference, that where the purposes of a trust can

be answered by a less estate than a fee-simple, that a greater
L 1'* J interest than is sufficient to answer such purpose shall not

pass to them
;
but that the uses in remainder, limited on

such lesser estate so given to them, shall be executed by
the statute. I have not met with any case in which the

trustees have been holden to take any other interest than

either a chattel, an estate for life, or in fee ; but I see no

reason why they may not, in order to answer the purposes
of the trust, take an estate by implication, for the lives of

the annuitants, with a term of years in remainder, sufficient

for the purpose of raising, out of the rents and profits, the

sum of 800A directed to be paid out of the same. Such an

estate might certainly be limited by express terms in a deed

or will ; and the circumstance of the bequest to the trus-

tees, and the personal representatives ofthe survivor of them,
of the bond and judgment given to the testator by a tenant

for arrears due (and which is certainly a matter merely of a

personal nature) goes strongly in confirmation of this con-

struction ; for if the trustees were meant to take a fee, then

the legal estate in the land devised, and the interest in this

bond and judgment, would go to different classes of repre-

sentatives of the same surviving trustees; which apparent

inconsistency is avoided, if the trustees take the same de-

scription of interest (i. e. a chattel interest in the land) as

they respectively must do in the bond and judgment. It

has also been argued, on the part of the defendant, that

from the terms and object of the leasing power, a necessary

inference arises, that the testator meant to give his trustees

an estate in fee. It does not, however, appear to me that

the leasing power fairly affords any such inference. The
testator gives them power and authority to grant

"
building

or
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or other leases, as often as there should be occasion, of the 1804.

said estates so devised to them, in trust as aforesaid/' hereby
. /. 1 -ii A i DOE d.WHITE

evidently connecting the execution ot the power with the
against

particular trust estates before created, and exhibiting an in- SIMFS&N.

tention that the leasing power should be merely commen- f 173 ]

surate therewith and auxiliary thereto. The testator also

seems to have contemplated the period of the trust ; and of

course the trouble attending the execution of it, as not being

likely to endure beyond the lives of Ferrand and Syddall,

two of the trustees ; for he directs, that " so long as the said

" Mr. Ferrand and Mr. Syddall shall act in the said trust,
"
they shall be paid, or allowed every year the sum of 10/.

"
a-piece for their trouble." To the other trustee, Hyatt^

to whom he had devised an estate for life, for his own
benefit in another estate in the beginning of his will, he

of course thinks it unnecessary to make this allowance. A
yearly allowance made to trustees so long as they should

act, is not very consistent with an intention in the testator

to impose that trouble upon the heirs of the same trustees,

without any recompence made to them for their trouble, and

that for ever. The argument, on the part of the defendants,

is, That unless the leasing power continue in the trustees,

down to that period of time when some person should take

an estate under the will, in respect of which he might be

enabled to grant building leases, that the buildings might fall

into utter ruin and decay ;
and that if the trustees should take

this power only during the lives of the two annuitants, and

for the time during which the 800/. may be raised, that the

estate could not be benefited by the granting such leases

during the continuance of the several successive estates for

life, nor even during the continuance of the estates limited

in tail ;
for tenants in tail are only enabled to make leases

under the stat. 32 H. 8. c. 28. ; and that for the avoiding
of this inconvenience, the estate devised to the trustees

must be construed to be an estate in fee. Admitting, I" 174 1

however, that if the several devisees for life should survive i

the period during which the trust for the lives of the annui-

tants, and for raising the sum of SQOL may continue, the

inconvenience suggested, vis. of the suspension of the

leasing power for a limited time, and to a certain degree,

might exist, at least till the remainder-man in .tail, by

suffering a recovery, should acquire to himself a power ^

of
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1804. of making- such leases, still, if the inconvenience should

subsist to a still greater degree than it is likely to do, it
Docd.WHITE .

J

against
would not warrant us in putting a construction upon the

will, in order to avoid
it, which the terms of the will do not

fairly and naturally in themselves bear : and it appears to

me, that if we should construe the leasing power as conti-

nuing beyond the duration expressly assigned to the trusts

above-mentioned, that we should do a violence to the fair

obvious meaning of the terms in which that power is couched.

Upon the whole, therefore, we are of opinion, that the trus-

tees took an estate by implication for the lives of the annui-

tants, with a term of years in remainder, for the purpose of

raising the sum of 800/. ; and that after those trusts were

(as they appear in evidence to have been) satisfied, the seve-

ral limitations for life and in tail took effect as legal limit-

ations ; and of course that the lessor of the plaintiff, the re-

mainder-man in tail, had such a legal estate in the premises,
at the time of bringing his ejectment, as will enable him to

make the demise laid in this declaration.

Rule discharged.

[175]
Saturday,
April 12th.

DIXON and Others, Assignees of BATTIER and Son, Bank-

rupts, against BALDWEN and Another.

IN
trover for 18 bales of cotton twist, it appeared at the

trial before Lord Ellenborough, C. J. at the last Sittings

Where A. and

B., traders

living in Lon-

don, were, in

the course of ordering goods of the defendants, cotton manufacturers at Manchester,
to be sent to M. and Co. at Hull, for the purpose o^ being afterwards sent to the cor-

respondents of A. and B. at Hamburgh; and on the 31st of March A. and B. sent

orders to the defendants for certain goods to be sent to M. and Co. at Hull, to be

shipped for Hamburgh as usual ; held, that as between buyer and seller the right of the

defendants to stop as in transitu was at an end when the goods came to the possession
of M. and Co. at Hull ; for they were for this purpose the appointed agents of the

vendees, and received orders from them as to the ulterior destination of the goods ; and
the goods, after their arrival at Hull, were to receive a new direction from the vendees.

But it was competent for A. and B., who became insolvent some time in July, but com-
mitted no act of bankruptcy till the 26th of September, to agree bond fide, and not from
motives of voluntary and undue preference, to give up the goods to the defendants in

the latter end of July ; and held, that the circumstances of the bankrupts having called

a meeting of their creditors, and having taken legal advice, and being encouraged by
flic result of such meeting and advice to give up the goods, was evidence for the jury
to find that the goods were given up bond fide, and not from any motive of voluntary
and undue preference to the defendants, though done by the bankrupts in a situation of

impending bankruptcy at the time ; the defendants, at the time of such giving up of the

goods by the bankrupt*, holding possession of the goods upon a claim of right to stop
them in transitu.

at
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at Guildhall^ that the goods in question had been furnished 1804.

by the defendants, cotton-dealers at Manchester, to the order

of the Battlers, traders living in London, whose course of

dealing it was to send orders to the defendants for goods of BALDWIN.
this description to be forwarded to Metcalfe and Co. at

Hull, for the purpose of being shipped to the correspondents
of the Battlers at Hamburgh, and by those correspondents
sent to the persons for whom the goods were intended.

When the goods arrived at Hull, the Metcalfes received

orders from the Battlers when and to whom to ship the

goods at Hamburgh. This course of dealing had subsisted

between these parties from January 1800 ; and as the Bat'

tiers received orders from abroad for cotton twist, they gave
orders from time to time to the defendants to send the goods
to Metcalfe and Co. at Hull, to be shipped for Hamburgh
as usual. Of this import was the order for some of the goods
in question, which was sent by the Battlers to the defend-

ants in a letter dated 31st of March 1803, in which the

goods were directed to be "
packed in bales, marked G. S.

"
(and a certain mark) for order, and to be forwarded to

[ 176 ]
" Messrs. Metcalfe and Sons, to be shipped for Hamburgh as

" usual ;" and another order for the remainda^ ofthe goods in

question, dated llth of May 1803, was couched in similar

terms. The goods were accordingly sent by the defendants

to the Metcalfes at Hull, marked and made up in the man-

ner directed. In the beginning of July following the Bat-

tiers stopped payment, of which the defendants being imme-

diately apprised, one of them proceeded to Hull, and stopped
the goods in the hands of the Metcalfes on the 7th of July;
and some time after, in the same month, took possession of

them, upon giving the Metcalfes an indemnity. Four of the

bales had been actually shipped on board a vessel about to

proceed to Hamburgh; but they were afterwards relanded

upon the application of the defendants, and were returned to

them with the rest which had remained in the warehouse of

the Metcalfes from the time of their arrival at Hull. One
of the Metcalfes, who was examined as a witness, stated that

at the time of the stoppage of the goods, they held them for

Messrs. Battler, and at their disposal ; that they accounted

with the Battlers for the charges of the goods. And the

witness described his business to be merely an expediter,

agreeable
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1804. agreeable to the directions of the Battlers; a stage and mere

instrument between buyer and seller. That he had no au-

thority to se^ tne goods, and frequently shipped them with-

out seeing them. That the bales in question were to remain

at his warehouse for the orders of Battier and Son
;
and he-

had no other authority than to forward them. That at the

time the goods were stopped, he was waiting for the or-

ders of the Battiers / that he had shipped the four bales,

expecting to receive such orders, and relanded them, be-

cause none had arrived. That if the goods had been de-

r 177 n manded by the Battlers before shipping, he should have de-

livered them up to them. At the time when the defendants

gave notice to the Metcalfes to stop the goods, they also ap-

plied to the Battlers to order them to be delivered up. The

Battlers? in the mean time called a meeting of their creditors

in London, and a case was laid before counsel concerning
their right to restore the goods to the defendants ; the result

of which meeting and opinion was stated in a letter of the

29th ofJuly from the Battlers to the defendants, in which

they inform them,
" That yesterday a meeting was held of

" our several creditors resident in London, when they
"

unanimously,resolved that it would be most for the inter-

" est of the concerned that the affairs should be put in trust,
" and that the property should be divided from time to time
"

amongst the creditors. The opinion obtained from coun-
"

sel, and which we are happy to say agreed with our
"

wishes, was likewise submitted to their consideration
;
and

"
it appeared generally the opinion, that the twist (> it*

" Hull should be given up." There was also another letter

of the 7th of September from the Battlers to the defendants,

inclosing a statement of their affairs; in which they observe

that the defendants' " claim is stated according to what we
" conceive it to be, after deduction of the goods stopped at

" Hull." The Battlers committed no act of bankruptcy
till the 26th of September 1803, on which act of bank-

ruptcy a commission issued on the 1st of October. The

assignees afterwards demanded the goods ; which the defend-

ants refused to deliver up. Two questions were made at the

trial, 1st, Whether the defendants had a right to stop the

() The goods in question.

goods,
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goods, as in transitu, at the time they took possession of 1804:.

them : or if they had not, 2dly, Whether the * Battlers were
in a condition to rescind the contract ; and if so, whether

JJlSJi
they had done any act amounting to a rescinding of the B.U.DWEIT.

contract before their bankruptcy? On the first question
*
[178]

Lord Ellenborough inclined against the right of stopping in

transitu under the circumstances of the case : and upon the

other ground, his Lordship left the question to the jury,
Whether or not the consent of the Battlers to the rescinding
of the contract and returning the goods, given before the

act of bankruptcy, were given bond fide, and without any
intention of a voluntary and undue preference? which he

inclined to think it was ; it being after legal advice taken

and upon a conference with their creditors at a public meet-

inn; : and the jury found a verdict for the defendants. A
rule nisi was obtained on a former day for setting aside the

verdict and having a new trial, on the grounds that the

transit of the goods was at an end at the time when they
were stopped by the defendants ; and that nothing afterwards

happened which could amount to a rescinding of the con-

tract on the part of the creditors, or of the bankrupts ; whose

ability to rescind it without the concurrence of the creditors

was under the circumstances denied.

Garrow, Topping, and Wood, shewed cause against the

rule. 1st, The defendants were entitled to stop the goods in

transitu in the hands of the Metcalfes, who were middlemen

between the vendors and vendees. Hull was not the ulti-

mate place of their destination ; but they were ordered to be

sent there for the declared purpose of being shipped to Ham-

burgh. The ultimate place of destination then, as between

these parties, was Hamburgh, and the goods were still in

transitu till they got there into the hands of the correspond-
ents of the Battlers. The Metcalfes were not the exclusive [ 179 J

acknowledged agents of the bankrupts, but were middle-

men. They described themselves as expediters, and a mere

stage. Their duty was analogous to that of a wharfinger
in whose hands, as in those of a mere carrier, goods may be

stopped. Stokes v. La Riviere (a), and Hunter and another,

assignees

(a) Sittings after Michaelmas 1784, at Guildhall, before Lord Mans-

field, C. J. This case was cited from the argument of counsel in Ellis r.

Hunt,
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1804. assignees of Blanchard and Lewis v. Bcal (), carried the

right of stopping in transitu further than this case. In the

against latter the goods had been sent to the inn in the place where
BALDWEK. the bankrupts lived, who had given orders to the bookkeeper

to send them down to the quay, in order to have them ship-

ped to be carried to Boston ; and they were accordingly sent j

but being too late for the ship, were sent back again to

the inn, where they were ordered by the bankrupts' servant

to be kept a few days longer till another ship was ready. In

that case a new direction had been given to the goods by
the bankrupts, and yet the vendor's right to stop in transitu

was holdcn still to continue, and did prevail. But here

Hamburgh was the known ultimate place of destination in

the first instance. The right of stopping in transitu is now
become a legal and not a mere equitable right, as it was per-

haps at first considered. It was BO considered by Lord

Ijoughborough in delivering the judgment of the Court of

Exchequer Chamber in Mason v. Lickbarrow (), who re-

fers to Lord HardwicJce's opinion in Snee v. Prescott (c).

[ 180 ] [Orrose, J. If you refer further back to the case of Wiseman

v, Vandeput (c?), you will find that the right of stopping in

transitu was originally put upon a ground of equity, which

has since grown into law.]] It was expressly stated to be a

legal right, and not merely founded on principles of equity,

by Lord Mansfield in the case of the assignees of Burghalt
v. Howard (e), and by the Court of C. B. in Oppenheim
v. Russell (f). [Lord Ellcnborough, C. J. It must have

been considered as a legal right in Bohtlingk v. Inglis,

3 East, 381., for there the consignors maintained trover

against the assignees of the consignee upon a mere demand

Hunt, 3 Term Rep. 466. ; but Lord Ellenborough, C. J. observed that

there was a more correct note of the case given by Mr. Justice Lawrence

in delivering the judgment of the Court in Bohtlingk v. luglis, 3

East, 397.

(u) Sittings after Trin. 1785, at Guildhall, cor. Lord Mansfield, C. J.

cited in 3 Term 366.

(1) 1 H. Black. 364, &c. and cases there cited.

(c) 1 Atk. 245.

(d) In 1G90, 2 Vcrn. 203.

(e) At Guildhall Sittings after Hilary 32 G. 2., cited in 1 H. Black.

363, 6.

(/) 3 Bos. & Pull. 42.

and
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and refusal of the goods by the captain before they were de-

livered.] The right, then, being founded injustice and the

common law, ought to be extended as far as it may, consist-

ent with the principle on which it is founded, that is, till

the goods arrive at their ultimate place of destination, and

have been taken possession of by or on the behalf of the ven-

dee or consignee. In Hodgson v. Loy (), even part pay-
ment was deemed not to take away the right of stopping in

transilu; and the right being founded in honesty, courts

have always leant in support of it. This was a case of deal-

ing for the export trade : and all the cases which have been

decided against the exercise of the right, have been cases of

inland dealings. The goods were sent to the Metcalfes at

Hull) merely as a stage on their way to Hamburgh. In Hunt
and others, assignees of Sennet and Heaven v. Ward (6),

a delivery of the goods to a packer, even by the order of the

vendee, did not conclude the right of the vendor to step
them in transilu ; the packer being considered as a middle-

man. In Leeds v. Wright (c), where goods sent from Man-
chester on account of a house in Paris, were considered as no

longer in transitu after they were in the hands of the packer
in London, the vendee's agent also lived in London, and had

an authority to dispose of the goods where he pleased, and

might have made London the place of their ultimate destina-

tion. It was therefore not merely a constructive but art

actual delivery. And in Scott v. Pettit (d) theliko determina-

tion was made, on the ground that the consignee had no other

warehouse than that of his packer, where all goods- consigned
to him were lodged, and which was therefore their ultimate

place of destination.

On the second ground they contended, that it was com-

petent for the vendees, the BatHers, at any time before their

bankruptcy, to renounce the goods, unless it were done with

a fraudulent view to give the vendors an undue preference
over the rest of the creditors. This was settled in Alderson

1804.

DlXON
again*!
BALDWE*.

[181]

(a) 7 Term Rep. 440.

(b) Which came on upon a motion for a new trial in this court a

few years before the case of Ellis v. Hunt, in 1789, cited in 3 Term

Bep. 467.

(c) 3 Bos. & Pull. 320. (rf) Ib. 469.

v, Temple
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1804. v. Temple (a). But the letters negative such a conclusion.

For the goods were directed to be restored after legal advice

against taken, and with the general approbation of the meeting of

BALDWEN, the creditors convened upon the bankrupt's affairs in Lon-

don. Till the act of bankruptcy, the trader, though failing,

has the legal right to dispose of his property, unless it be'

done with a fraudulent view of preference. The question
then always is, Quo animo the act was done ? If the resti-

tution were made bond fide, as it appears here, by the con-

sent of all interested whose opinions could then be taken,

that makes an end of the question. The meeting of the

f 182 ] creditors was on the 25th of July 1803, when the question
was canvassed and counsel's opinion taken; which being

favourable to the defendants, the bankrupts wrote on the

29th of July to the defendants to inform them that it was

considered as the general opinion that the goods should be

given up to them. Without this assurance the defendants

might have resorted to legal process ; for the bankruptcy
was not till the 26th of September. And if the goods had

been delivered up in July on a threat of legal process, no

doubt the delivery would have been legal. Thompson v.

Freeman (b). For even a demand for security will justify

the creditor so obtaining it. Smith v. Payne (c). On the

question of undue preference they also referred to Cock v.

Goodfellow (d), Small v. Oudley (e), Harman v. Fisher (f),
and Hartshorn v. Slodden (g); and concluded that at all events

it was a question for the jury quo animo the goods were

returned, which they had decided in affirmance of the act of

restitution.

Erskine and Gibbs, in support of the rule (h) contended,

1st, That as between the buyers and sellers of the goods,
who were the Battlers on the one hand, and the defendants

on the other, the goods had reached the place of their desti-

(a) 4 Burr. 2239. (b) \ Term Rep. 155.

(e) 6 Term Rep. 152. (d) 10 Mod. 489.

(e) 2 P. Wms. 427. (/) Cowp. 117.

(ff) 2 Bos. & Pull. 582.

(A) I was not in court when the case was argued by the plaintiff's

counsel: but what follows is selected from the arguments urged when the

rule niri was obtained, and from the relation of Gentlemen who were pre^

sejit when it was finally heard and determined.

nation,
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nation, and were no longer liable to be stopped /// transilu 1804.

after they had come to the hands of Metcalfe and Son at

Hull. Their ulterior destination from Hull depended alto-

gether upon the orders of the Battlers, who might have dis- B.\U>WEV.

posed of them as they thought proper ; and the Melcalfes [ 183 j
held the goods altogether at the disposal of the Battlers,

and were waiting their orders when the stoppage took place.

This case, therefore, comes within the same principle as

those mentioned where the trunsitus was deemed to be at

an end. And if it were not so, then there would be two

sets of persons who would have the right of stopping the

goods in transitu in their progress from Hull to Hamburgh,
namely, the original vendors, and the Battlers, who would

become vendors with respect to their own correspondents
abroad ; but it has never yet been considered that the right

of stopping goods in transitu can be exercised by two differ-

ent sets of persons at the same time. 2dly, They contended

that the bankrupts had no authority to rescind the contract

after having declared their insolvency, and called a meeting
of their creditors : but even if they had had such a power,

they had not in fact rescinded the contract ; but only in-

formed the defendants of what they supposed the creditors

meant to do : and that the stoppage of the goods by the

defendants was not in consequence of the letter of the bank-

rupts on the 29th of July ; but had taken place long before,

upon an indemnity given by the defendants to the MetcaJfes,

and founded on an assumption of their right as vendors to

stop them, as still in transitu.

Lord ELLENBOROUGH, C. J. There are two questions

in this case; the first, Whether a right to stop as in transitu

existed in the defendants, the sellers of these goods, on the

7th of July, when they were stopped in the hands of Met-

calfe at Hull? the second, Whether, supposing such right

not to have existed in them at the time of such stopping, the

consent to their retaining these goods, which was after-

wards given by the Battlers, were, under all the circum-
[ 184 ]

stances, a valid and effectual consent? or whether it be iiu-

peachable, on the ground of its being a voluntary preference
in contemplation of their then impending and probable bank-

ruptcy? on which ground alone it has been sought to be im-

peached, both at the trial and upon the rule now pending.
The
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l04r. The strongest cases cited by the defendants' counsel in

favour of their right to stop in transilu, are the cases of

Hunter v. Beak, cited in Ellis v. Hunt, 3 T. R. 467.,

and Stokes v. La Riviere, cited in Bohtlingk v. Inglis, 3

East, 381. As to the first of these cases, Hunter v. Beale,

in which it is said that the goods must come to the corporal
touch of the vendees, in order to oust the right of stopping
in transitu, it is a figurative expression, rarely, if ever,

strictly true. If it be predicated of the vendee's own actual

touch, or of the touch of any other person, it comes in each

instance to a question, Whether the party to whose touch it

actually comes, be an agent so far representing the principal,
as to make a delivery to him a full, effectual, and final de-

livery to the principal, as contradistinguished from a deli-

very to a person virtually acting as a carrier or mean of con-

veyance to or on the account of the principal, in a mere

course of transit towards him ? In Hunter v. Beale, Sittings

after Trin. 1785, before Lord Mansfield, I cannot but con-

sider the transit as having been once completely at an end in

the direct course of the goods to the vendee, i. e. when they
had arrived at the innkeeper's, and were afterwards, under

the immediate orders of the vendee, thence actually launched

again in a course of conveyance from him, in their wny to

Boston; being in a new direction prescribed and communi-

cated by himself. And if the transit be once at an end, the

delivery is complete, and the transitus for this purpose can-

("
185 1 no * commence de no~co, merely because the goods are again

sent upon their travels towards a new and ulterior destina-

tion. As to the case of Stokes v. La Riviere andZ/aa>/ey,

the goods were claimed in suit by the plaintiff the seller,

from the defendants, to whom the goods were delivered to

be forwarded to their (that is, defendants') correspondents
Messrs. Duhems of Lisle; the Duhems were therefore the

consignees, and Lisle the ultimate place of destination.

Upon the insolvency of the Duhems, La Riviere and Lawley$
the defendants, withdrew the goods from the hands of Bine,

Overman, and Co. of Ostend, to whom they had sent them

in a course of conveyance towards and for the Duhems at

Lisle. La Riviere and Co. insisted, as against the plaintiffs,

that upon the delivery of the goods to them for the Duhems
the property was vested in the Duhems, in whose right (but

for
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for their own benefit in account with the Duhems) they 1804.

claimed to detain the goods. This however, in respect of the

Duhems, on whose right the defendants stood, was clearly a againtt

case of transit not finished at the time of the claim made.

The case of Hodgson v. Loy was also a clear case of transit

uncompleted ; for the butter, purchased in Cumberland, was

proceeding through different stages of county conveyance
to E. Ward, the purchaser in London; but before it

reached the place of its destination, it was stopped : and

the only very material question in that case was, Whether
a part payment by the purchaser took the case out of the

common rule, and ousted the seller's otherwise unquestion-
able right to stop in transitus ? The late cases which have

been cited, ofLeeds and another v. Wright (a), and Scott and

others, assignees, v. Pettit (b), are authorities to the same
,

effect. In the former the transitus was holden to be at an

end when the goods had reached the defendant, who was [ 186 ]

the packer ofone Morseron, a general agent ofLe Grand and

Co. at Paris, and who had a general power ofdisposal, in re-

spect to them, and might have sent the goods either to his

principals at Paris, or to Holland, Germany, or such other

market as he should think best. And the latter case, simi-

lar in many circumstances to the former, was decided on

the same ground, viz. That the transitus of goods is only
not at an end upon their reaching the packer, where they

remain with him for the purpose of being forwarded on to

some ulterior appointed place of destination. But here, as

in those cases, the goods had so far gotten to the end of

their journey, that they waited for new orders from the pur-
chaser to put them again in motion, to communicate to

them another substantive destination, and that without such

orders they would continue stationary. As to the second

question, I continue to think, as I thought at the trial, that

the bankrupts were competent to rescind, and had in fact

rescinded, the contract for sale of these goods. The cir-

cumstances of deliberation, consent of creditors, advice of

counsel, and the publicity which attended the whole of the

measure, exempted it from being properly considered as a

fraudulent preference in contemplation of bankruptcy. That

(a) 3 Bo* & Pul. 320. (*)_/* 469.

VOL. V. L the
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1804. the Battiers must have considered themselves in a state of

insolvency and impending bankruptcy at the time cannot

k6 doubted ;
but until an act of bankruptcy, thejus dispo-

nendi over goods remains by law with the trader, unless he

exercise it by way of a voluntary and fraudulent preference
of a particular creditor in contemplation of bankruptcy.
But here the goods were given up, if not from a threat of

litigation, at least under an idea of the right being probably
adverse to the claim ofthe bankrupts and their creditors ; and

187 ] voluntary favour towards the defendants did not operate as

any inducement with the bankrupts to recede from their

rights on this occasion. The question, Whether, under all the

circumstances, they acted bondjide in giving up the goods,
or from a motive of voluntary and undue preference to the

defendants? was left to the jury, who by their verdict have

affirmed that the bankrupts acted bond Jide, and have nega-
tived any voluntary preference.

GROSE, J. was of opinion, on the first point, that the right

to stopintransituwas not at an end when the defendants

took possession of the goods. But if it were, he thought on

the second point, that the question had been properly left to

the jury, who had found that this was not a voluntary pre-
ference.

LAWRENCE, J. agreed with Lord Ellenborough on the first

point, that thegoods had before their stoppage by the defend-

ants arrived at their ultimate place of destination as between

these parties, and consequently that they had no right to

stop them as in transitu. But on the second point, that the

letter of the 29th ofJuly was no recognition on the part of

the bankrupts of the act of the defendants in stopping the

goods, nor an agreement to rescind the contract. On the

contrary, it imported that they did not choose to do any

thing without the approbation of the creditors at large. The

object of that letter was to give the defendants information

that the creditors in London had met, artd that the creditors

who attended that meeting seemed disposed, to give up the

goods ;
but not taking upon themselves (the Battlers) the

disposition of them, but referring every thing to . the cre-

ditors. And there was no assent of the creditors to the stop-

page by the defendants.

r |g -I LE BLANC, J. agreed that the transit of the goods was at

. an
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*n end before they were stopped by the defendants. As be-

tween the buyer and seller they were arrived at the place of

their destination when they got to the possession of the Met-

calfes at Hull; for till the Metcalfes received directions from

the Battlers, they did not know where to send the goods.
The warehouse of the Metcalfes at Hull must therefore be

considered as the warehouse of the Battlers. With respect
to the case of Hunter v. Beale, he observed that the mer-

chants there (the vendees) having given the goods a differ-

ent direction after they got to the inn, and before they were

stopped, he should have thought that the transit was at an

end. Upon the second point, Whether the goods were bond

fide delivered up to the defendants ? he thought it a point of

considerable difficulty on the evidence as it appeared before

the Court. The letter of the 29th of July referred to

some antecedent correspondents, and also to some legal

opinion which had been taken; such prior letter might have

contained a proposal or demand by the defendants to the

Battlers to give up the goods; and if so, their answer

might be evidence of their agreeing to renounce them;
but the evidence was very slight. If that letter meant

merely to declare the sense of the greater part of the cre-

ditors in London, it would be going too far to say that it

amounted to an absolute assent to the defendant's taking

back the goods. The evidence, however, though slight, was

fit for the consideration- of the jury ; and they have found for

the defendants.

Rule discharged.

J804.

Dixow
against

BALDWIN.

EVANS against THOMSON. Friday,

May 4th.

THE parties, by their respective bonds of submission, Where parties

dated 20th ofAugust 1803, bound themselves to submit ^nt in^Jne-

certain matters in difference to the arbitration of A. and B. ; ral terms on
the bonds of

submission to arbitration, agree that the time for making the award shah be enlarged,
such agreement virtually includes all the terms of the original submission to which it

has reference, amongst others, that the submission for such enlarged time shall be made
a rule of Court, and consequently the party is liable to an attachment for non-perform-
ance of an award made within such enlarged time, under the stat. 9&1QW. 3, c. 15.

L2 and
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J804.

BVAMS
against

THOMSON.

[190]

and if they did not nyake their award on or before the 21st

of September then next, then to the urnpirage of C. so as he

made his umpirage on or before the 24th of September 1803.

By a memorandum on the bonds, dated 21st of September',
it

was thereby agreed between the said parties, that the said

arbitrators making their award should be extended from that

day unto the 24th of September aforesaid, and for making
the umpirage to the 1st of October : and by another indorse-

ment on the bonds, signed by the parties on the 28th of

September, the time for making the umpirage was further ex-

tended to the 6th of October, which indorsement was stamped
with an agreement stamp. By an umpirage made on the

5th of October, Thomson was directed to pay 986/. 1 1*. 2rf.

to Evans, by two instalments ; one on the 4th of November

last, the other on the 6th of January 1804. In the bonds

of submission it was provided, that the bonds and submission

thereby made, should be made a rule of Court, pursuant to

the statute, if either of the parties should require the same,
and the Court should so please. But when the time for

making the award was agreed to be enlarged by the indorse-

ment on the bonds before mentioned, it was not added that

that should be made a rule of Court. By a rule of Court

made on Saturday next after the octave of St. Martin in

Michaelmas Term last, reciting the bonds of submission, and

that the submission was agreed to be made a rule of Court,
and that the parties had afterwards, by the said indorsements,

agreed to enlarge the time in the manner before mentioned,
it was ordered that such the presents and submission made in

manner aforesaid, be made a rule of Court. The umpirage

having been made within the enlarged time, and the defend-

ant not having performed what he was therein directed to

do, an attachment was moved for against him ; whereupon
a rule was obtained, calling on the plaintiff to shew cause

why the last mentioned rule of Michaelmas term for mak-

ing the submission, &c. for such enlarged time a rule of

Court, should not be amended by confining such rule to

the submission made by the bond and condition therein

recited, and excluding the .two subsequent indorsements

of the 21st and 28th of September for enlarging the

time, &c.

This rule was obtained on the authority of Jenkins v.

Law (a)
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,
where it was determined, that an agreement to en- 1804.

large the time for making an award must contain a new con-

sent that it shall be made a rule of Court, otherwise no award
against

made within such enlarged time can be enforced by attach- THOMSOK.

ment.

Wood and Wetherett shewed cause against the rule, and
denied the authority of the above-mentioned case, which

they said passed without observation ; and that it was plainly

the intention of parties to an arbitration, who agreed by an

indorsement upon the submission bonds to enlarge the time

for making the award, to include all the terms of the ori-

ginal submission, one of which was, that it should be made a

rule of Court. That without reference to the contents of

the submission bonds, such indorsement was not intelligible;

and if reference were necessarily made to any part of the [ 191

contents, it must in reason be made to the whole of them.

Erskine and Marryat, in support of the rule, insisted on

the authority of the case of Jenkins v. Law, which was

grounded on the act of9 and 10 W. 3. c. 15 ; which enables

litigant parties
" to agree that their submission of their suit

" to the award, &c. shall be made a rule of Court, and to

" insert such agreement in their submission, or the condi-
" tion of the bond or promise whereby they oblige them-
" selves respectively to submit to the award, &c. ; which
"
agreement being so made, and inserted in their submis-

" sion or promise, or condition of their respective bonds,
" shall on affidavit, &c., be entered of record in such Court,
" and a rule thereupon made, &c., pursuant to such sub-
"

mission," &c. and then it provides that the party ne-

glecting to obey the award, shall be subject to all the penal-
ties of contemning a rule of Court. To give the Court N

jurisdiction, therefore, the agreement to make the submis-

sion to arbitration araleof Court must, by the express words
of the act, be inserted in the condition of the bond or pro-
mise. It was so inserted in the bond : but that by the lapse
of time becamefunctus ojficio / and then the agreement was

made, which does not express that the agreement shall be
made a rule of Court, but merely that the time shall be en-

larged. That agreement is distinct from the bond, and

(a) 8 Term Rep. 87.

cannot
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1804. cannot be incorporated into it; for no action would now Her

on the bond (a), but it must be brought on the agreement ;

against
an(^ *ne instruments are so far distinct, though on the same

THOMSON, piece of paper, ^that they required, and actually have, dif-

[ 192 ] ferent stamps. It was certainly competent to the parties to

agree to enlarge the time, without agreeing to have their sub-

mission again made a rule of Court. Then having men-

tioned the one and not the other, there is no reason for ex-

tending their agreement by implication.

Lord ELLENBOROUGH, C. J. said it was a case of consi-

derable consequence, affecting the practice of all the Courts,

upon the construction ofa very beneficial act of parliament ;

and therefore, before the Court gave their final opinion, they
would consult with the other Judges : though, as at present

advised, it appeared to him that the memoranda endorsed

on the submission-bond for enlarging the time, did, by ne-

cessary construction, virtually incorporate all the conditions

in the bond to which they had reference. That they must

be taken to do so to a certain extent was apparent ; for in

themselves the memoranda did not even specify the names

of the arbitrators or umpire, nor the subject-matter of the

reference ;
and if any part were adopted, he could not see

what line could be drawn, and why the whole must not be

adopted. Cur. adv. 'cult.

His Lordship now delivered the opinion of the Court.

This matter came on before the Court in the beginning of

this term, upon a rule to shew cause why a rule made in last

Michaelmas term should not be amended by confining such

rule to the submission made by the bond and condition

therein recited, and excluding the two subsequent memoran-

dums or indorsements, bearing date the 21st and 28th of

September last, &c. By the condition of the arbitration-

f 193 1 bond the arbitrators were to make their award on or before

the 21st of September last, and the umpire to make his um-

pirage on or before the 24th of the same month. On the

21st of September the parties agreed that the time for the

arbitrators making their award should be enlarged to the

24th of September. And on the 28th of September they

(a) Brown v. Goodman, E. 29 G. 3, B. R. cited in Littler v. Holland,

3 Term Rep. 592.

agreed
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agreed that the time for the umpirage should be extended to 1804.

the 1st of October. The umpirage was made within the time

to which, by this agreement, the authority of the umpire -against

was extended, and the agreement to enlarge was made a THOMSON.

rule of Court. It was objected on the part of the defendant ;

that the award of the umpire was not capable in this case of

being enforced as a rule of Court, on the authority of the

case of Jenkins v. Law, 8 Term Rep. 87. ;
the agreement to

enlarge the time of making the award containing no ex-

press consent that such agreement should be made a rule of

Court. But, upon considering that case, in which the ob-

jection appears to have been given way to without any argu-
ment on the part of the counsel who had obtained the rule

for an attachment, and on which account the matter was

probably not brought under the, immediate view and atten-

tion of the Court j and upon conferring, with a view to an

uniformity of practice on this subject, with most of the

Judges of the other Courts of Westminster Hall, we are of

opinion that the case referred to cannot be supported ; and

that the agreement to enlarge the time for making the award

must be understood as by reference, virtually incorporating
in itself all the antecedent agreements between the parties

relative to that subject, as if the same had been formally set

forth and repeated therein, and of course incorporating,

amongst the rest, the agreement contained in the condition

of the bond, that the submission to arbitration should be

made a rule of Court; and that, with reference to the en- 194 J

larged time, instead of the time originally specified in the

condition of the bond.

Rule discharged. And
Rule for attachment absolute.

SANDBY
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1804.

Friday,

jfayinh. SANDBY, Clerk, against MILLEB.

The London f 1HE plaintiff brought assumpsit to recover the value of
Court of Re- __ tithes due to him, as vicar of St. Giles. CamberwelL
quests nave 7

,

jurisdictioo, from the defendant, who occupied certain tenements within

39 & 40*6?
*^e v 'cara '

eJ
an(* f r which he had for two years before paid

s.c. 104, over a composition at so much an acre : but latterly the number
a contract for of acres being in dispute, the defendant refused to pay the

tithes by the sum demanded by the vicar, who thereupon brought this

tenant, the action at the Sittings at Westminster, before Lord Ellenbo-

whichwas rough, C. J., when he recovered a verdict for 7s. 6d. upon
under 5/.; a count for a quantum valebant (a); which, together with

ffthe vicar

^ ^' l*s ' 3d" Paid into COUI* constituted the original amount

sue for the of the plaintiff's demand as appeared by an account deli-

same, and re- Vered by him to the defendant before the action brought,
cover less

than 51. upon and also by a bill of particulars obtained afterwards. It
a count in as-

appeared that the plaintiffdid not reside within the jurisdic-

qimnturnvaie-
^on f^e Courtof Requests in the City ofLondon ; but that

lant, the de- the defendant, though he resided at times at his house at

enter a ? Peckham Rye, in Surry, yet also kept a shop and carried

gestiononthe on trade within the city. The defendant, in the last term,

Iu N'jf
tatinS upon an affidavit that he was a freeman and inhabitant

that he was a \ .

freeman and within the city of JLonaon at the time when the action was
inhabitant of

brought, and that he was served with the writ within the

London, trad- ^ty? obtained a rule nisi for leave to enter a suggestion on

[ 195 ] the roll under the stat. 39 & 40 Geo. 3. c. 104. (local acts)

the time
6

he
" ôr extend 'n

ff
the powers of the Court of Requests in the

was served
"

city of London /' that the original cause of action did not
with the writ, exceed 51. and that the same was recoverable in the said

pose of 'oust- Court of Requests. The 12th section of the act enacts,

ing the plain- That if any action or suit shall be commenced in any other

und
<

er the***
" Court than the said Court of Requests for any debt not

12th section "
exceeding 51. and recoverable by virtue of the recited acts

of the act.

" or any of them in the said Court af Requests, in every
" such case the plaintiff in such action or suit shall not, by
" reason of a verdict for him, or otherwise, have or be en-

() The first count of the declaration was on a composition for tjthe.

titled
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" titled to any costs whatsoever." The 12th section pro- 1804.

vides,
" That this act, or any thing herein contained, shall

" not extend to any debt where any title of freehold. &c. SAMDBY
agaimt" shall come in question, or to any debt by specialty, &c. MIU.ER.

" nor to any other debt that shall arise by reason of any
" cause concerning testament or matrimony, or any thing
"

concerning or properly belonging to the ecclesiastical
"

court, albeit the same respectively shall not exceed
" 5/." &c.

Wigley shewed cause, and relied principally on the ground
that this, being a demand in respect of tithe, came within

the exception of the llth section, as " a thing concerning or
"

properly belonging to the ecclesiastical court," and there-

fore not within the jurisdiction of the Court of Requests.
It is enough under these words that the subject matter of the

action is one that concerns, or properly belongs to, the eccle-

siastical court ; it is not necessary that the suit or action

should specifically, and in form, be brought for the thing.
Now here the action is in substance for the single value

of the tithe, the jurisdiction of which properly belongs [" 196 1

to that court. The verdict was taken upon a count upon an

implied assumpsit for the value of the tithe, estimated in-

deed by the rate of the former composition, which was then

in dispute ; considering it as an agreement by the vicar to

let the defendant have the tithe, without specifying at what
value. The title to the tithe and freehold might have come
in question in such an action ; which would be enough to

oust the jurisdiction of the Court of Requests, according to

Woolley v. Cloutman (a), though the action there was on an

implied assumpsit for use and occupation.

Marryat, in support of the rule, said, that it was clear

from the bill of particulars, that the original demand was

under 5L, and that jurisdiction was given to the London
Court of Requests overall causes not particularly excepted.
That the title to the freehold could not have come in ques-
tion ; for unless a contract had been proved, the value of the

tithe could not have been recovered in assumpsit. Then the

action cannot be said to have been brought for any thing
which concerned or properly belonged to the ecclesiastical

() Dougl. 844.

court ;
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1804. court ; for the plaintiff could not have sued there on this

contract. Cur. adv. null.

Lord ELLENBOROUGH, C. J. now delivered the opinion
of the Court. This was a motion for leave to enter a suff-11 \ . . O

gestion on the roll to exclude the plaintiff (who had ob-

tained a verdict in an action in this court, establishing: on his
.

O

part an original demand of less than 51., and reduced by a
tender to 7s. 6d.) from his costs, under stat. 39 #40 Geo. 3*

[ 197 J
c. 104, on the ground of the defendant's being resident and

liable to be summoned within the jurisdiction of the Court

of Requests for the city of London ; and that the original

debt sued for did not exceed the sum of 51. The count in

assumpsit upon which the question arises, was upon a quantum
valebant, for the value of tithes due to the plaintiff, as vicar

of St. Giles, Camberwell, from certain tenements in the oc-

cupation of the defendant, and alleged to have been taken

and retained by and at the request of the defendant. The

plaintiff resisted the motion for leave to enter this suggestion.

upon the ground of the following proviso, contained in the

llth section of the act; viz. " That this act should not ex-
" tend to any debt that should arise by reason of any cause
"

concerning testament or matrimony, or any thing con-
"

cerning or properly belonging to'the ecclesiastical court ;

*' albeit the same shall not exceed 51. ;" conceiving that the

subject matter of this action was " a thing concerning or
'*

properly belonging to the ecclesiastical court." But we
are of opinion that the subject of this action, being the re-

covery upon a promise of an equivalent for tithes retained,

is not a thing which can properly be said in its nature to

concern the ecclesiastical court itself, in respect of the gene-
ral rights, functions, or subjects of jurisdiction of that court,

nor a thing which can be said properly to belong to it ; being
neither more nor less than a civil contract collateral to the

right of tithes (which the count assumes to be admitted)

suable properly and peculiarly in a court of law, and which

has no further connection with the ecclesiastical court than

as the general object of suit, viz.
"

tithes," is in certain cases

a matter properly cognizable in that court, as it also is in

other cases properly cognizable in the courts oflaw : it cannot

therefore be said so far "
properly to belong to the eccle-

[ 198 ]
siastical court" as to oust the jurisdiction of the London

Court of Requests in sums not exceeding 51. within the

moaning
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meaning of that proviso; and particularly in a case, as here,

where no right to tithes conies in question. We are there-

fore of opinion, that as the action in this case should have

been brought in the Court of Requests, the defendant is en-

titled to make his rule absolute for entering this suggestion

upon the roll.

J804.

SAWDBY

against
Mli.I.IMt.

SEAWARD against WILLOCK.
Friday,
May llth.

THIS
was an action against the defendant, an auctioneer, Under a de-

vise " to A
employed by the assignees of Thomas Southcomb, a t for jife a

'

n^
after him to

to recover ISO/., the deposit money paid by the plaintiff,
>hlseldest

who was the highest bidder at such auction, with interest

and costs. The defendant at the time of the sale entered

orany other
son after

him for life,

and after

them to as

many of his

descendants
issue male
as shall be
heirs of his

or their

bodies,
down to
the 10th

fenerationuringtheir
natural
Jives ;"

into the following undertaking in writing, at the foot of the

conditions of sale :
" If the title is not satisfactory, the de-

"
posit, interest, and costs to be returned by John Willock"

The declaration contained a special count upon this under-

taking, and the common counts for money paid, had, and

received, and on an account stated ; to which there was a

plea of the general issue. The cause was tried at Exeter

summer assizes 1803, before Lord Afaanley, C. J., when a

verdict was found for the plaintiff with damages 200/., sub-

ject to the opinion of the Court on the following case :

On the 23d of March 1753, Lewis Southcomb, clerk, Jeld,
that A

being seised in fee of the remainder of the estate in question
after the determination of the life-estate of George Port- estate; for

bury, in his will of this date duly executed and attested,
herei

.

sn ge-
* _ 7 neral intent to

devised as follows :
" To my son John I leave the entire r 199 i

guardianship of Thomas, the son of my son Thomas South- create an es-

comb, and also of my grand-daughter Elizabeth his sister,
contradi'stm-

To him the said Thomas (a) I do give my estate of Holcomb guished from

Burnel (being the estate in question) during his natural life,
* particular

as soon as it shall fall (b); but to his trustee in his behalf an estate for

shall be committed the profits of the said estate until he 1'fe to the first

taker ; but a

single intent
to create a succession of life estates to persons not in esse, which the law will not allow.

(a) i. e. his grandson Thomas.

(b) i. e. upon the death of Geo. Portbury.

shall
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1804 . shall arrive at the age of 21 years ; and after him I do give

it to his eldest or any other son after him, during his natural

ag.^ns life; and after them to as many of his descendants issue male

WIUMCK. as shall be heirs of HIS or THEIR bodies, down to the tenth

generation during their natural lives." The devisor died at

the end of 1753, or beginning of 1754, leaving his grandson,
the devisee^ his heir at law. George Poribury^ the tenant

for life, died in 1763; and upon his death the devisee

Thomas Southcomb entered into the possession of the estate,,

and continued in such possession until his bankruptcy, as

hereinafter mentioned. On the 28th of November 1798, a

commission of bankrupt issued against the said Thomas

Southcomb) who was a trader, was indebted to the petition-

ing creditor in a sum sufficient to support the commission,

and had committed an act of bankruptcy ; in consequence
of which he was duly declared a bankrupt ; and on the 6th

of November 1802, a bargain and sale of his real estate was

duly made to Jackson and Chamber, who had been duly
chosen assignees of his estate and effects. On the 9th of

November 1802, the defendant, by the direction of the as-

signees, put the estate up to sale by auction ; and by the

conditions the purchaser was to pay down a deposit of 10/.

per cent, and the residue on or before Lady-Day 1803, on

having a good title : the conveyance to be at his own ex-

r gOO I pense. The plaintiff was the highest bidder, and paid the

deposit ; but on the abstract being delivered, in which it did

not appear that the bankrupt was the heir at law of Lewis

Southcomb) nor was any document stated to prove the death

of Geo. Portbury, which it was insisted on by the assignees,

must, from the length of time in which he had been shewn

to be in existence, be presumed, refused to complete the pur-

chase ; alleging that a good title could not be made ; and

insisted upon a return of the deposit, &c. on that ground.

The bankrupt who, as is before stated, was the heir at law

of Lewis Southcomb) has no children, and is willing to join

the assignees in any act that shall be thought necessary to

make a good title and conveyance ; but neither of these cir-

cumstances was atated in the abstract, or communicated to

the plaintiff or his attorney until a fortnight before the

assizes. The question for the opinion of the Court was,

Whether the plaintiff were entitled to recover ? If the Court

should
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should be of opinion that he was, the verdict was to stand
;

if not, the verdict was to be entered for the defendant.

Courienay, for the plaintiff, after promising that in the

decision of this question the Court would look to no other

facts than what were contained in the abstract of the title

delivered to the plaintiff by the vendor, or such at least as

were made known to the plaintiff before the action brought,

stated the question arising on the words of the will to be,

Whether the devisee Thomas Southcomb, since become bank-

rupt, took an estate for life or in tail ? (If in tail, he admitted

that the bargain and sale of the commissioners would pass a

title to the assignees: but not if for life; for the bargain
would only operate to pass that estate which the bankrupt

lawfully might, and not that which could only be perfected

by operating as a forfeiture of his estate) (a). It is clear,

that the testator only meant that Thomas Southcomb should

take an estate for life. But it will be argued, that as the

general intent of the testator was, that all the male descend-

ants of.T. S. should take, down to the tenth generation, that

can only be effectuated by giving an estate in tail made to the

first taker : but this would be doing violence to the words as

well as to the intent of the will ; for the estate is given after

him, not to his issue, but to his eldest and any other son ;

which is a word ofpurchase and not of limitation : and when
the testator has expressly declared that such eldest or other

son of T. S. should only take for life, it would be a forced

construction to imply from thence a general intent that even

the first taker should have a greater estate. The only words

of limitation afterwards used, viz. his descendants issue male

as shall be heirs of his or their bodies, from whence any
intention to create an estate tail can be implied, must refer

to the eldest or other son of T. S. And the general intent

may be effectuated as far as by law it may, by giving an

estate for life to the first taker, with successive remainders

in tail to his eldest and other sons as purchasers. And he
referred to Archer's case (6), Wyld's case (c), Ginger \. White

(rf), Goodtitle v. Woodhull (e) t and Somerville v. Lethbridge
(f)', the last of which came nearest to the present case, to

shew that T. S. took only an estate for life.

(a) Fide 4 Leon. 124.

(d) Willes' Rep. 34.

1 Rep. 66. (c) 6 Rep. 16, b.

(/) G Term Kep. 213.

Gaselee,

1804.

SEAWARD
against
WIM.OCK.

[201]
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1804. Gaseleef contra, said that this was now only a question of
"" ~~

costs ;
as it was clear that the bankrupt being heir at law of

against
the testator, a good title might be made, and that equity

WIU.OCK. would compel a specific performance ; and, that as by the

[ 202 ] terras of sale the conveyance was to be made at the expence
of the purchaser, no action lay to recover the deposit money
till tender of such conveyance to the vendor, and his refusal

or inability to execute it : though the vendee might have

his remedy in damages for not having the title made to him

in due time. [Lord Ellenborough C. J. If the title shewn

be not satisfactory, it certainly was not necessary for the

vendee to do a nugatory act in preparing a conveyance ;

and the parties could not mean the latent title of the vendor,
but the apparent title which he exhibited, and upon which

only the vendee was required to act.] Then the only ques-
tion is, Whether the vendor had a good title ? and that will

depend on whether the bankrupt took an estate tail under

the will: for if he were only tenant for life, the conveyance

by bargain and sale was certainly not sufficient to enable the

assignees to convey in pursuance of the agreement. If in-

deed there had been no bankruptcy, and the bargain and

sale had been made by the bankrupt himself, that would

have been a forfeiture of his life estate, and let in his re-

mainder in fee before the existence of the next taker ; but

,
such a conveyance by the commissioners to the assignees, to

which the bankrupt was no party, certainly could not ope-

rate as such a forfeiture of his estate. The bankrupt how-

ever took an estate tail. Most of the cases cited were prior

to Robinson v. Robinson (a) ; where, under a devise to Lance-

lot Hicks for life, and no longer, he taking the name of

Robinson, and after his decease to such son as he shall have

taking the. name of Robinson; and for default of such issue,

then over in fee ; Lancelot Hicks was holden to take an estate

tail by implication, notwithstanding the estate for life, before

[ 203] expressly given to him, in order to effectuate the manifest

general intent of the testator, that the estate should not go
over till failure ofthe issue male of L. II. In Somerville v.

Lethbridge (6), the limitations were not for lives, but for

terms of 99 years, determinate on lives; there therefore

(a) 1 Burr. 3, and 2 Ves. 225. (fc)
6 Terra Rep. 213.

could
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could be no question of an estate tail. It is material to con- 1804.

sider that this was a reversion to be disposed of; and if it

were to be considered that the first taker took only an estate

for life, if he died in the lifetime of G. Portbury, the devises

over would have failed; for " after him," in the first

place, must mean after the bankrupt :
" I do give it to his

(meaning the bankrupt's) eldest son, or any other son after

him" (must mean any other son of the bankrupt after the

eldest son.)
" And after them," must refer to all the ante-

cedent lives named, viz. the bankrupt, his eldest son, or any
other son ; "to as many of his (i.e. the bankrupt's) de-

scendants' issue male as shall be heirs of his (the bankrupt's)
or their (any of his descendants') bodies, down to the tenth

generation during their natural lives." The general intent

therefore was, that all the descendants, issue male, of the

bankrupt should inherit in succession down to the tenth

generation (which must mean from the father, and is only
another expression for perpetuity) ; though the particular

intention was to give them only estates for lives : the only way
therefore in which the general intent can legally be effected,

is by giving the bankrupt an estate tail ;
for if he only took

an estate for life, and the words " issue male as shall be

heirs ofhis or their bodies," are to be referred to the issue

male of the eldest son ; then if the eldest son took an estate

of inheritance as a purchaser after the bankrupt's death,

which descended to his issue, the other sons of the bank-

rupt, who could only take, if at all, next after such eldest

son (after him) would be excluded.

Courtenay in reply said, that the defendant's construction r 04, T

rejected the words " or their bodies" (his or their bodies)

which referred to the eldest and other sons ; and read the

words " his body." And it also rejected all the words limit-

ing the estates for the lives of the several takers. That if

the general intent were to keep the estate as long in the family
as by law it might, that would better be effected by giving
the bankrupt an estate for life only, with estates tail to his

eldest and other sons in suceession, than by giving him an

estate tail, which he could immediately defeat.:

The Court said, that there could be no doubt that the

particular intent was only to give the bankrupt an estate for

life; and that there could be no difficulty in the construction

of
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1804r. of the words, unless they were to be extended by the sup-
L

posed general intent to give him a greater estate. They

"against*
would therefore look into the cases with that view. And
now
Lord ELLENBOROUGH, C. J. delivered the judgment of

the Court.

On the argument of this case it has been contended, on the

part of the plaintiff, that the bankrupt, Thomas Southcomb,

did not take an estate tail, but only an estate for life, under

the will of his grandfatherZezm Southcomb, clerk, stated in

the case. The clause of the will on which the question

arises, is shortly and in substance as follows :
" To him the

" said Thomas, son of my son Thomas Southcomb) I do give
" my estate of Holcomb Burnel (the estate in question)
"

during his natural life, as soon as it shall fall ;
and after

" him I do give it to his eldest or any other son after him,
"

during his natural life; and after them, to as many of bia
" descendants issue male as shall be heirs of his or their

[ 205 J bodies, down to the 10th generation, during their natural
" lives." In order to give Thomas Southcomb, the devisee,

an estate tail under this devise, the counsel for the defendant

has contended, that the general intent of the testator re-

quires such construction, which must therefore be adopted,

though contrary to the particular intent, which is to give

only an estate for life. And that such was the general intent

of the testator, he argues from this; That the testator has

given the estate to the eldest or any other son of hia grandson ;

and after them, to as many of his descendants issue male as

shall be heirs of his or their bodies ; thereby meaning that

all the sons and their issue should take in succession
;
whereas

if Thomas Southcamb, the first taker, shall take only an estate

for life, all his sons, except one, and the issue of all such

sons would be excluded. But I do not find any such general
intent apparent on this will : on the contrary, the testator has

expressly guarded against any implication of such intention,

by adding a limitation for Life to every subsequent estate.

His meaning clearly was to give estates for life only to his

grandson, and after him to his sons, and after them to their

sons down to the 10th generation ; for he has added the words,
"

during his or their natural lives" to each limitation. But
this he could not do by law, inasmuch as the law will not

allow
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allow of a successive limitation of estates for life to persons

unborn. Can we then make another will for the testator

giving to his devisees different estates than those he meant

to give to them, because the estates he intended cannot by
the rules of law take effect? This I conceive would be

assuming a power which does not belong to us, of turning a

legal devise into an executory trust. This devise may be

read two different ways, according as the expression
" his

** descendants" be referred to the descendants ofhim, Thomas

Southcomb, the first taker; or to the descendants of his

eldest or other son. Reading it in the way most advanta-

geous to the defendant's arguments, it would run thus :

" To T/wmas Southcomb for life, and after him to his eldest

" or any other son for life, and after them to as many of his

ft
(Thomas Southcomb's) descendants issue male as shall be

fl heirs of his { Thomas Southcomb's) or their (his eldest or
" other son's) bodies down to the 10th generation, for life."

And so reading it, we find no words shewing a general intent

to give an estate-tail in contradiction to the express estates for

life, so precisely given to each description of persons who are to

take under the will. In Robinson v. Robinson, 1 Burr. 38^
the devise was to Launcelot Hicks for life, and no longer ;

and after his decease to such son as he shall have ; and for

default of such issue, then to the testator's cousin in fee.

And the Court held, that Launcelot Hicks, by necessary im-

plication, to effectuate the manifest general intent of the tes-

tator, must be construed to take an estate in tail male.

There an estate to the heirs male of the body of Launcelot

Hicks is implied, though an estate for life only be given to

him; because the testator's cousin, W. Robinson, the devisee

over, was not to take till failure of such heirs male. And
there, observe, no limitation is added to the estates given to

the son or the issue. So in Doe v. Applin, 4 T. R. 82, the

devise was to Wm. Dymock for life, and after his decease, to

and amongst his issue, and in default of issue, to be divided

between the testator's nephew and his niece, and their heirs

for ever. There the intent of the testator was manifest

that his estate should not go over to his nephew and niece

while there was issue of Wm. Dymock. In Doe d. Bean
v. Hattey, 8 T. R. 5, the devise was to the testator's

nephew Michael Halley for life, and after his decease to the

VOL. V. M eldest
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against

WU.LOCK.

[206]



207 CASES IN EASTER TERM,

1804.

SEAWARD
against
WILLOCK.

[208]

eldest son of his said nephew Michael Halley and the heirs-

of such eldest son ; and in default of issue male of his said

nephew to S. Bean. The Court, in order to effectuate the

testator's general intent, determined that Michael Halley
took an estate for life, remainder to -his eldest son in tail,

remainder to the father in tail, in order to let in all his issue

male
; the estate not being given over but in default of issue

male of the said Michael Halley. And there the Court so

construed the will as to give Michael Halley an estate for

life only, with remainder in tail to his eldest son, remainder

in tail to the father. In all these cases expressions were

used denoting an intention that the lands should continue in

the descendants of the first taker as long as there were any,
without specifying or marking what estates such descendants

should take. But in this case the devisor has not used

general terms, from whence an intent to give a descendible*

estate to the issue of the first devisee may be collected; but

has, in express terms, narrowed the estates which the issue

were to take to estates for life
; and this, properly speaking,

is not a case of a particular and a general intent, both of

which cannot be effectuated, and where the one must give

way to the other
;
but a case of single intent to create, as I

have said, a succession of estates for life not warranted by

any law. We do not, therefore, feel ourselves warranted

by any rules of construction to say, that under this devise

Thomas Southcomb, the bankrupt, took any greater estate

than for his life; and as it is stated, that previous to the time

fixed by the contract for the payment of the money and com-

pletion of the purchase, or indeed till near the time of trial,

no information was given to the purchaser that the bankrupt
was heir at law of the testator, but the title of the assignees

appears to have been delivered in on the supposition of the

bankrupt being tenant in tail, we think that the defendant

has failed in making good the agreement on his part ; and

that thereupon a right of action at law has accrued to the

plaintiff. How far the title since communicated may in

another course of proceeding, in another place, render the

present proceeding abortive ;
and whether the plaintiff may

not be ultimately compelled to fulfil his agreement, is not

for us jn this action to decide. We are, therefore, of opinion
that the postea must be delivered to the plaintiff.

The
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1801.

The KING against HARPER. Af?nth.

AN information in nature of a quo warmnto was exhibited A charter

against the defendant for exercising the office of mayor granted to the

of Liverpool in the county of Lancaster; to which he iffs ; an'd bur-

pleaded that King Charles I., by his charter of the second gesses, or the

year of his reign, reciting that the town of Liverpool was an intern
l

'to

ancient town, and that the mayor, bailiffs, and burgesses of choose one of

the town from time immemorial had enjoyed divers liberties, j^
6

^

s
.

to

&c. by prescription, charters, and custom, granted that the but the same

burgesses and their successors should be incorporated by the
t

name of the mayor, bailiffs, and burgesses of the town of first mayor to

Liverpool, &c. ; and the king further granted to the said continue fora

u ! j u *t_ il u-iL c year,and until

mayor, bailiffs, and burgesses, that there should be one of some other

the burgesses, in form thereinafter mentioned to be chosen, burgess

who should be called Mayor ; and that there should be two
s

*p gnn ~i

of the said burgesses, in form thereinafter mentioned to be elected and

chosen who should be called Bailiffs ; and that the mayor,
sworn, and

bailiffs, and burgesses for the time being, or the greater part bailiffstoeon-

of them (of whom the said mayor and one of the bailiffs for tiuue until

the time being should be two) should have power to make o-^s should"

by-laws. And the king nominated Lord Strange to be the be elected

first mayor, to continue till the Feast of St. Luke then next
J"]} Jfalso di

following, and until some other burgess to that office should reeled the

be elected and sworn according to the provisions after ex- new mayor to

pressed; and the king also nominated R. Tarleton and before the last

J. Southern to be the two first bailiffs to continue in the same mayor, his

offices unto the said Feast, and until two other of the bur- and the^aii-

gesses to that office should be in due manner chosen and ffs for the

preferred according to the provisions after expressed, if the
and^he'bur-

said R. T. and J. S. should so long live, unless in the mean gesses pre-

time from that office they, or either of them, should, for ?.

e
.
nt; andia

* 7 like manner
reasonable cause, be amoved. And the icing further granted the new bail-

to the said mayor, bailiffs, and burgesses, that the mayor,
ltts to b

.

e
,sworn in IIP-

bailiffs, and burgesses aforesaid for the time being, or the fore the

greater part of them, from time to time should have power may ra
/i<l

the
last bailiffs

and the bur-
gesses present. These latter provisions explain the first, and shew that the mayor must
be chosen out of the burgesses at large, and not out of the bailiffs; and this avoids any
question as to the validity of a swearing in of an officer before himself by his name of
office.

M2 yearly
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Charter of
W. 3.

yearly upon the Feast of St. Luke^ to choose and nominate

one of themselves who should be mayor for one whole year

then next following, and that after nomination and before

admission to that office, he should take a corporal oath be-

fore the last mayor, his predecessor, and the bailiffs for the

time being, and the burgesses, or so many of them as should

be then present, to execute his office rightly, &c. ; and if

during the year the mayor should die or be amoved, the

aforesaid bailiffs and burgesses, or the greater part of them

for the time being, one other of themselves into the office of

mayor might choose, &c. for the residue of the year, having
first taken a corporal oath in form aforesaid. The king fur-

ther" granted that the said mayor, bailiffs, and burgesses,

yearly, on the Feast of St. Luke, should choose and name
two of themselves who should be bailiffs for the year ensu-

ing, and that after such election, and before admission to

that office, they should take a corporal oath before the mayor
and last bailiff(a) for the time being, and the burgesses, or

so many of them as should be then present, to execute that

office justly, &c. for one year next ensuing, unless in the

mean time, for reasonable cause, by the mayor and bur-

gesses of the said town, or the greater part of them, they or

either of them should be amoved. And in case of the death

or amotion of the bailiffs, or either of them, within the year,

it should be lawful for the said mayor and burgesses for the

time being, or the greater part of them, one other or two

others of themselves bailiff or bailiffs to choose, &c. The

plea then stated the acceptance of that charter ;
and set forth

another charter, granted in the 7 Will. 3 ; which ratified the

former charter : and, in order to do away doubts which had

arisen by an unauthorised acceptance (without surrender of

the former) of another charter in the 29 Car. 2. by which

material changes in the government of the town had been

introduced, the charter of King William gave the corpora-

(fl) The original charter had here the word bailiff \n the singular num-

ber ; and some argument was at first attempted to be drawn from this by

the defendant's counsel, in favour of the supposition that the case might
have been contemplated of an election of one of the bailiffs to be mayor:
but this was waved on an intimation by the Court, that the word was

probably put in the singular by mistake, as otherwise the word last

(last bailiff) as applied to bailiff in the singular number, Was insensible.

tion
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tion a common council of 41 of the burgesses, of which 41, 1804.

one should be called mayor, and two should be called

bailiffs of the town. The charter then named T. Johnson to

be the first and modern mayor, to continue in office until the HARPER.

Feast of St. Luke, and until some other of the burgesses to

that office should be duly appointed and sworn, according to [ 211

the provisions of the charter of 2 Car. 1., and nominated

R. Norris and L. Hewslon to be the two first and modern

bailiffs, to continue until the Feast of St. Luke, and until

some other two of the burgesses should be elected and sworn,

according to the charter of Car. 1. The king further granted Common

that the mayor, bailiffs, and burgesses for the time being, or
(

any twenty-five of them assembled (of whom the mayor and

one of the bailiffs for the time being to be two) should be a

common council to execute all things, &c. And that if any
the mayor, recorder, common clerk, or some or any of the

bailiffs of the common council should die, or from his office

be amoved, depart, or refuse to stand, another fit person into

his office, &c. should be elected and sworn in manner as

accustomed before the charter of the 29th Car. 2. The plea
then stated the acceptance of the charter of King William,
and averred that the election of mayor, recorder, common

clerk, bailiffs, &c. was before the charter of Car. 2, used

and accustomed to be had in the manner and by the persons

prescribed by the charter of Charles 1. The plea then

stated, that on the Feast of St. Luke 18th October, 43 G. 3,

J. Bold, being then mayor, and the defendant and J. Brooks

then being bailiffs, assembled together with the burgesses, at

the Exchange in the town, for the purpose of electing a

mayor and bailiffs ; and that at the said assembly he, the

defendant (so being one of the bailiffs) and also a member of

the common council was then and there, by the said mayor,

bailiffs, and burgesses so assembled for the purpose afore-

said, and in due manner elected to be mayor for the year

ensuing, and thereupon did then and there, and before he

took upon himself to exercise the said office of mayor, and
[ 212 ]

before any election had been made of bailiffs for the year
next ensuing, take his corporal oath before J. Bold the then

last mayor, his predecessor, and before the said J. Brooks

and himself, the defendant, being the bailiffs for the time

being, and before divers burgesses then and there also pre-
sent
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1804. sent at *he sa^ assemkly, rig^^y to execute (he said office of

mayor, &c., and thereupon the defendant was then and there

The KING
duly sworn and admitted into the said office of mayor, &c. ;

HARPER. and so the defendant justified the user of the office. To this

plea there was a general demurrer and joinder.

J. Clarke^ in support of the demurrer, contended that the

defendant, who at the time of his election was one of the

bailiffs, was ineligible to the office of mayor on three

grounds: 1. On the words of the charters. 2. By reason of

the duties cast on him as bailiff, which, until discharged, dis-

abled him from being mayor. 3. Because, according to the

terms of the charters, he could not properly be sworn in.

1st, The corporation consists of one mayor, two bailiffs, and

an indefinite number of burgesses. The charter of Car. 1.

grants to the mayor, bailiffs, and burgesses, that one of the

burgesses shall be chosen mayor. The word burgesses^

though in itself a general term, is there used in contradis-

tinction to mayor and bailiffs. The first mayor was ap-

pointed until some other burgess should be elected and

sworn; and the two first bailiffs were appointed until two

other burgesses should be chosen. If the question arose

merely on these words, there could be no doubt : but the

subsequent words will be relied on touching the election of

the mayor, where power is given to the mayor, bailiffs, and

[ 213 ] burgesses, or the greater part of them, to choose yearly
one of themselves to be mayor; which relative, themselves,

will be contended to include all the antecedent parts of the

corporation, mayor, bailiffs, and burgesses. But this con-

struction will not agree with what follows ; and to make the

word themselves consistent with the other parts of the charter,

it must be restrained to the last immediate antecedent,

namely, burgesses ; for the mayor elect is to take the oath

of office before the last mayor his predecessor, and the bailiffs

for the time being. Of necessity, therefore, those before

whom the newly elected officer is to be sworn, must be ex-

cluded from the persons eligible ; and unless this be the

construction, the old mayor would be as eligible to the same

office again as the old bailiffs, which is excluded by the ex-

press terms of the charter, providing that the new mayor
shall be sworn before the last mayor, his predecessor; for a

man cannot be the predecessor ta himself; neither can he

at
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at one and the same moment represent the last and the piv-

sent mayor in a scene where the two are required to be

present. It is a settled rule in the exposition of deeds, that

all the parts of an instrument shall be so construed as to

stand with each other, if possible. Shep. Touch, c. 5, p. 84,

pi. 4,5. And this construction is fortified by the subsequent
charter of Will. 3. which directs the mayor to continue in

office until some other of the burgesses should be "
duly

"
appointed and sworn according to the charter of Car. 1."

2dly, The bailiffs have certain duties to perform on the day
of election of mayor, which render them respectively incom-

petent to be elected to that office. It is to be observed, that

the defendant was elected mayor before any other election of

new bailiffs took place ;
so that he was still in office as bailiff

at the time of his election to be mayor. The new mayor is

to be elected by the mayor, bailiffs, and burgesses ; so that the

attendance of (he bailiffs, as an integral part, was necessary
to form an elective assembly, and to the perfection of the

election : and every definite integral part must attend by a

majority at least of its number. Reg. v. Lock, M. 6 Ann. ()
Rex v. Bellringer (6), R. v. Miller (c), and R. v. Morris (d).

But when one of the bailiffs was chosen mayor, there ceased

to be a majority of the bailiffs existing, so that no other cor-

porate assembly could be holden to fill up the vacancy ;

and therefore the Court will not put a construction on the

charter which would tend to a dissolution of the corpora-

tion. Sdly, The new mayor is to be sworn in before his pre-

decessor in office, and the bailiffs for the time being ; but as

the defendant would continue bailifftill he was sworn in, he

must necessarily be sworn in before himself, which is incon-

gruous and absurd. He cannot act in the double capacity

of the person sworn in, and one of the persons before

whom he is to be sworn in. That question incidentally arose

in Rex v. Maiden (e) ; but it was not necessary to determine

it, as the Court thought, that at all events the swearing in

under thestat. 11 Geo. I. c. 4, must be before the presiding

officer; and the defendant, who had been elected to the

(a) 6Vin. Abr. 269.

(f) 6 Term Rep. 268.

(<r) 4 Burr. '2130.

\

(ft) 4 Term Rep. 810.

(d) 4 East, 17.

1804.
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[214]

office
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1804. office of bailiff of Maiden at a corporate assembly at whicft

-" K he himself presided, having been sworn in before the three

against next in place and office to himself, such swearing in was
HARPER. holden bad under the statute. This is not an objection of

form merely, but of substance, growing out of the words

[215} of the charter itself. The object of requiring the oath of

office to be taken before certain persons is, that they may
attest the solemnity of the pledge. An affidavit sworn by
a commissioner before himself would not be received for

defect of the attestation that the oath had been properly
administered and taken. [Lawrence J. Does the charter

in this respect mean more than that the oath shall be taken

before the same assembly by whom the election is made ?

The same objection, if pushed to the extreme, might be said

to apply to the election even of a burgess ; because the oath

is to be taken not only before the last mayor and bailiffs for

the time being, but also before the burgesses who attend, of

which description the party himself would be one]. He then

referred to R. v. Tucker (a), where the word burgesses, out

ofwhom the mayor of Weymouth was to be chosen, received

a limited construction, as excluding aldermen, though they
were in a general sense burgesses.
Lambe for the defendant. First, as to the supposed in-

eligibility of a bailiff to be elected mayor, from the words of

the charter, the material clause is that which directly pro-
fesses to regulate the election of mayor, and that expressly
directs the mayor, bailiffs, and burgesses, or the greater part
of them, to choose one of themselves to be mayor ; which, in

the grammatical and legal construction of the whole clause

taken together, must refer to the mayor, bailiffs, and bur-

gesses. The relative must refer to the whole antecedent

sentence, and not to the last member of it. The choice is

to be made by the collective branches of the corporation, or
*' the greater part of them," out of themselves. The word

[ 216 J them cannot refer merely to burgesses, because an election

by the burgesses alone, without the attendance of the mayor
and bailiffs, would certainly not be good : then the word

themselves cannot be taken in a more limited sense than the

word them which precedes it. In R. v. Morris (>), where

the election of mayor was to be made by a majority of the

(a) 4Bro, Farl, Gas, 455. (b) 4 East, 1730.
several
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several integral definite parts of the corporation and other

burgesses and inhabitants for the time being, Lord Ellen-

borough said, that no grammatical construction would admit

that the words for the time being, should refer merely to in-

habitants as the antecedent last named : they must certainly

refer to all the constituent parts of the corporation before

named. Then the clause is relied on, appointing the first

mayor to hold over until some other burgess shall be ap-

pointed. But that expression does not occur in any other

part of the charter. And after the 1st appointment of

officers, all succeeding bailiffs would necessarily be burgesses,

and would not cease to be such by becoming bailiffs ; and

none but the first named officers were to hold over till their

successors were appointed. The natural course of coming
into office would be first as a burgess, then as a bailiff, and

then as mayor. To say that a bailiff is ineligible to be

mayor, is to require a retrograde motion. The case of R. v.

Tucker (a) is very distinguishable; for there the direction

was that the mayor and aldermen should name, not one of

themselves, but four of the burgesses and inhabitants, out of

which number the whole body were to choose a mayor. So
that burgesses was there put in contradistinction to the

mayor and aldermen. 2dly, As to the incompatibility of

the offices of mayor and bailiff, that objection only applies
where the same person holds the two offices at the same

time ; but here the defendant ceased to be bailiffat the instant

he became mayor. And he continued bailiff until his ap-

pointment as mayor was perfected by swearing in. There-

fore the swearing in was before the several integral parts of

the corporation, supposing it to be necessary that both the

bailiffs should attend, which is not certain; for in the clause

for making by-laws, one of the most essential powers of the

corporation, the attendance of one bailiff only is required.
And the oath ofthe new bailiffs is required to be taken before

the "last bailiff" (b); which shews that the charter contem-

plated that one of the bailiffs might be elected mayor. 3dly,
As to the swearing in, considering the nature of these pro-

missory oaths of office, which are not like judicial oaths

punishable for the breach of them by an indictment for

1804.

The KING

against
HARPER.

[217]

(a) 4 Bro. Parl. Gas, 455. frVe note () p. 210.

perjury,
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perjury, being merely binding on the conscience of the

officer, there is no incongruity in his taking it (as it is called)

before himself. The Judges of the superior courts take the

oath of office before themselves and each other ; so of other

officers. The word before, means no more than in the presence

of, and does not imply that the oath is administered by those

before whom it is to be taken to the officer taking it ; but he

takes it in their presence. However, if there were any ob-

jection on that ground, it may easily be obviated by first

choosing one of the old bailiffs to be the new mayor, who con*-

tinues bailiff till sworn in, and then choosing the two new

bailiffs, who may immediately be sworn in before the old mayor
and old bailiffs, and then the new mayor will be sworn in

before the last mayor, as the charter requires, and the new

bailiffs, who will then be in office.

J. Clarke, in reply. It is admitted that the second major,
that is, the first elected mayor, must have been a burgess;
then that gave a rule for all future elections. The only clause

relied on by the defendants is that the election of mayor is to

be made by the mayor, bailiffs, and burgesses, out of them-

selves, which by the defendant's construction must include

the mayor as well as the bailiffs, if it include either : but it

cannot include the mayor ; because the new mayor is to take

the oath of office before " the last mayor, his predecessor ;"

then the predecessor must necessarily be excluded. There-

fore the word themselves, as it cannot include all those be-

fore-named, can only refer to burgesses, which is the last

antecedent. And the exclusion of the bailiffs will make all

the different parts of the charter harmonize, and avoid that

inverted mode of election and swearing in, which is the only

expedient offered for avoiding incongruity, and such as could

not have been contemplated Jby the framers of the charter.

The oath too is to be taken before the last mayor and the

bailiffs for the time being. The word last is there applied

to the mayor, because the person to be sworn in is the new

mayor : and for the same reason the new bailiffs are to be

sworn in before the mayor and the last bailiffs. There is

no instance before this of a bailiff having been elected

mayor.
Lord ELLEN BOROUGH, C. J., after the argument, said

that the Court would look more particularly into the charters

before
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before they delivered their opinion : though it appeared to 1804.

him very difficult to sustain the defendant's election by the
'

~T"

expedient which had been suggested. And now his Lordship against

delivered the judgment of the Court. (After stating the mode HARPM*

of election of the mayor and bailiffs as prescribed by the char- [ 219 ]

ter of Car. 1, and the manner in which the defendant was in

fact elected mayor).
It appears to us reasonable to adopt that construction of

the charter which is most agreeable to the natural order and

course of proceedings observed in such elections, and which

will prevent all difficulties, rather than that which, unless

some degree of management and contrivance is resorted to,

would make it impossible to elect other officers : and parti-

cularly where the charter, as here, expressly directs that

the first mayor should continue till some other burgess should

be elected into that office, and the first bailiffs in like manner

should continue till two other of the burgesses should be

chosen to that office : thereby importing an exclusion of the

same mayor and burgesses from being again immediately
elected into the same offices at least. If the new mayor and

bailiffs be elected from the burgesses only, exclusive of the

old mayor and bailiffs (and the mode prescribed by the char-

ter of swearing in the mayor coram predecessore, clearly shews

that the word burgesses must be narrowed in construction to

some extent, and so as to exclude the preceding mayor at

least) it will then be immaterial which description of officers

is sworn in first; for till the new mayor is sworn in, his

predecessor will continue in office, at least for the whole of

that day : and till the new bailiffs are sworn in, their prede-
cessors also will be in office. So that if the mayor be sworn

in last, he will be sworn before his predecessor and the

bailiffs : and though such bailiffs be the new ones, it will

nevertheless satisfy the terms of the charter : and though the

bailiffs are sworn in first, they will be sworn before the old [ 220 J

mayor (which will satisfy the words of the charter) and their

predecesors, the last bailiffs. This construction would also

prevent any question as to the validity of a swearing in of

the mayor before himself, supposing the words of the charter,
instead of requiring, as it has done, a swearing in before the

whole assembly, one of whom of course must be the person
to be sworn, had limited the swearing to be before a part of

the
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1804. the assembly, as for instance, the mayor and bailiffs. We
are of opinion, therefore, that this construction is the proper

against one to be put upon the terms of this charter, and that of

HARPER, course the election stated in the defendant's plea not being
conformable thereto, was not well made ; and therefore that

there must in this case be judgment of ouster against the

defendant.

Judgment ofOuster.

[221]

The KING against DE MANNEVILLE.

The father of A T the beginning of this Term a writ of habeas corpus was

titled to the -j^. obtained, directed to the defendant, to bring up the body
custody of it, ofan infant of eight months old, the defendant's daughter,

fanTat the"
1

uPon an affidavit from the mother and her friends that the de-

breast of its fendant, who was a Frenchman, had married the mother of

thefcou'rfsee
the c^*^> an Englishwoman, by whom he had this only child.

no ground to That she not long after their marriage had separated herself

impute any from him, on account, as she alleged, of ill treatment, and
motive to the . . ', ., . . '. . . . . _,,
father injuri- kept tha child whom she was nursing with her. 1 hat on the

pus
to the night of the 10th of April last the defendant found means, by

health or li- -
e

, . . . ., , ,

berty of such force and stratagem, to get into the house where she was, and
a child, as by had forcibly taken the child then at the breast, and carried it

ofth'e lin?" away almost naked in an open carriage in inclement weather

dom; the fa- with a view, as the mother apprehended, of taking it out of

the kingdom. However, when this part of the affidavit was

alien enemy afterwards more particularly referred to, it appeared that the

only ground for such apprehension of the mother was, that

and the
'

the defendant had threatened to carry away the mother to a

mother being distance from her friends, and afterwards had threatened to

womankind *ake away the child from her, and she was apprehensive that

apprehensive he meant to carry it to some remote part of the kingdom, or
only that he r
meant to send

to France.

the child Topping now (after the return read, and the child being

ass

r

infn
bU
no

r6ady tO be Produced in Court when called for> said
>
that he

sufficient rea- had affidavits in answer which he would wave reading, if

son for such nof necessary to prevent widening the breach between the
npr annrplipn

sion. parents. But he contended, that the father was by law en-

titled
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titled to the custody of his child ? and that the only ground 1804.

upon which the Court had granted the writ, namely, on the
,

supposition that the father had threatened, or had otherwise
'

given reason to believe that he meant to send the child out DE

of the kingdom, was .removed upon referring more accurately
to the terms in which that part of the mother's affidavit was

sworn. And he referred to the case of Mr. Lyttony which

came before this Court on an application for a habeas corpus
in 1781, by the mother to bring up the body of a child who
had been placed at school, from whence it had been taken by
the father. In that case there had been articles of separa-

tion, by which the father had bound himself to let the mother

have access to the child. And there Lord Mansfield said,

that the Court could not at any age take a child from the

father. But that as he had constrained himself by the

articles to let the mother have access to the child, if he chose

to take the child home, he must provide for the access of the

mother to it there.

Lord ELLENBOROUGH, C. J. observed, that as the ground
of removal out of the kingdom was done away, it lay on those

who applied for the writ to shew that the father was not en-

titled to the custody of the child.

Erskine, Garrow, and Gibbs, then suggested that the

father was now an alien enemy, and therefore the appre-
hension of the mother that he might carry the child out of

the kingdom was not unreasonable, especially as he was

liable himself to be sent out of the kingdom, under the Alien

Act, at a moment's warning. That the child being born of [ 2SS J

an English mother here, was entitled to the protection of the

laws, and ought not to be exposed to the smallest risk of

being removed. That it is of very tender age, and consider-

ing that its removal from the mother deprived it of its ac-

customed proper nutriment, was an additional reason for re-

storing it to her possession, particularly when the father had

obtained possession of it by force and stratagem, and in a

manner so dangerous to it.

Lord ELLENBOROUGH, C. J. (stopping Topping, who
wished to have his affidavits upon the merits read). We
draw no inferences to the disadvantage of the father. But
he is the person entitled by law to the custody of his child.

If he abuse that right to the detriment of the child, the Court

will
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Hil. 38 Geo.

3. Friday,

Ifthe putative
father of a
bastard child

obtain posses-
sion of it by
force or

fraud, the

Court will

order it to be
restored on
the

applica-
tion of the

mother.

protect the child. But there is no pretence that the child

has been injured for want of nurture or in any other respect.

Then he having a legal right to the custody of his child, and

not having abused that right, is entitled to have it restored

to him.

LAWRENCE, J. Since Mr. Li/Mori's case, there was

another of the same sort upon an application of Sir W
Murray, to obtain possession of a child of five years old,

which the mother kept from him. Lord Kenyan had no

doubt that the father was entitled to have the custody of the

infant, unless the Court saw reason to believe that he in-

tended to abuse his right by sacrificing the child, which was

suggested to be his motive for getting possession of it. In

that case Sir W. Murray had been divorced from the mother,
and there was not, as it was alleged, any reason to think the

child his, though born before the divorce. But the Court

did not think that a sufficient ground to deny him the cus-

tody of it.

Per Curiam, Let the child be remanded to

the custody of the father ().

(a) REX against MOSELEY.

Jtfingay moved for a writ of habeas corpus to the defendant, to bring

up the body of a bastard child of five years old, which a young woman
had had by the defendant; and he cited Rex v. Soper, 5 Term Rep. 278,

as in point; where it was holden that the putative father had no right to

the custody of the child.

Lord KENYON, C. J. Take a rule. Where the father has the custody
of the child fairly, I do not know that this Court would take it away
from him ; though I do not mean to impeach the propriety of the case

cited. But where he has got possession of the child by force or fraud,

as is here suggested, we will interfere to put matters in the same situa-

tion as before. Rule granted.

END OF EASIER TERM,







1804ARGUED AND DETERMINED

IN THE

COURT OF KING'S BENCH,

Trinity Term,

In the Forty-fourth Year of the Reign of GEORGE III.

Saturday,
OSBORNE and AMPHLETT against HARPER. June 2d.

THE plaintiffs brought assumpsit for money paid, money */.,#, & C.

lent and advanced, &c. in order to recover a sum of 1 156/.
So^ef part-

paid by them to one J. Spooner, in consequence of a j udgment nership, c.,

obtained by Spooner in a joint action against the plaintiffs and g^ ^
IS~

the defendant. At the trial before Rooke, J. at the last War- bills in the

wick assizes, the record of the former action was proved, partnership

i L -x j *L. A -j. x- Y I.* i
firm m favour

whereby it appeared that it was an action brought by Spooner Of Z>., he not

on certain bills of exchange drawn in his favour by Harper knowing of

and Co., (i. e. the defendant and the present plaintiffs in this
tion, upon"

action,) to which action non assumpsit was pleaded ; and the [ 226 "]

defendant Harper further pleaded his bankruptcy, against rhlchh
D
j.

whom the plaintiff Spooner entered a noli prosequi, and pro- action against

ceeded against the present plaintiffs, and recovered judgment, a11 theformer

j i A- * AV
'

c -i -i KCI Ti c ii_ partners, and
and sued out execution against them for 1156/. It further ap- c. having

pearedby the evidence of the attorney for the defendants in pleaded his

that action, that the bills of exchange on which the recovery /j^tered^'
was had were drawn in the year 1802, by Harper the de- noli prosequi

fendant, in the names ofHarper and Co., and that on that trial
reco'veilTd'

111'1

Harper himself, being called as a witness, had sworn that the judgment
against^, and

B., which was afterwards satisfied by| the attorney of A. and B., who advanced part,
and borrowed the rest of the money on their joint credit : held that the sura sopaid in sa-
tisfaction of the judgment might be recovered in &joint action by A. and B, against C.

VOL. V. N partnership
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1804. partnership between him and the present plaintiffs commenced
~~

in 1795, and in October
', 1796, was entirely dissolved, since

and Another which time there had been no partnership dealings between

against them ; nor, as appeared by other evidence, between the pre-
ARWB*'

sent plaintiffs. That the question in the former cause was,
Whether Spooner had any knowledge of the dissolution of

the partnership before the bills were given ? and the fact of

such knowledge not appearing to the jury, they found a ver-

dict for Spooner against the present plaintiff's. The attorney
further proved that he had discharged the whole demand at

the request ofthe present plaintiffs. Upon this evidence it was

contended at the trial that the plaint ills could not maintain a

joint action against the defendant, but each ought to have

brought a separate action for his moiety of the damages paid.

The learned Judge, however, over-ruled the objection, and

directed a verdict for the plaintiff, with liberty to the de-

fendant to move to set aside the verdict and enter a nonsuit if

the Court should be of a different opinion. A rule nisi was

obtained for that purpose in the last term, against which

PFood,Clarke,andReader now shewed cause, and contended

that the plaintiffs might well maintain i\\'\sjoint action against

F 227 1 their former partner, for whom they had paid this money in

consequence of his own act and default after the dissolution of

their former partnership ; 1st, because the plaintiffs were sued

in the former action as partners, and the money was recovered

against them upon a joint judgment, under which each was

liable to have had the whole damages levied upon him
; and

therefore whatever was paid by either was paidfor both. 2dly,

At all events, as the money was paid by the attorney at the re-

quest of the present plaintiffs, \i must be considered as advanced

on theirybzwZcredit,and therefore constituted ajoint fund. And

they cited Thompson's case (a), Ward and Others v. Bramp-
so(&), and Graham andOthersv.Robertson(c) ; and answered

the case ofBrand and Herbert v. Bou!cot((d),(wl\ich was sug-

gested e contra) by observing, that it was there expressly

stated that the two assignees of a bankrupt, who had joined in

bringing the action against a third assignee for his proportion
of a solicitor's bill who had been employed as such by the

three, had each (i. e. of the two plaintiffs) paid halfthe bill ;

(a) Noy, 130. (b) 3 Ley. 362.

(c) 2 Terra Rep. 282. (d) 3 Bos. & Pull. 235.

that,
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against
HARPER.

[228]

that, therefore, was taken to be a payment by each of the 1804.

plaintiffs of a certain sum out of his own separate funds, and
~

not out of or in respect of any joint fund or credit, and con- an [ Another

sequently they could not join in the action.

Vaughan, Serjt., in support of the rule, relied upon the

cases of Graham and Others v. Robertson^ and Brand and

Herbert v. Boulcolt, before cited, as in point for the defend-

ant. In the former, the plaintiffs, together with A. and Y>.

being owners of one privateer and the defendant of another,

a prize was taken, condemned, and shared by agreement be-

tween the owners of the two ships ; and sentence oTcondemn-

ation having been afterwards reversed, restitution with costs

was awarded, which was paid solely by the plaintiffs; their

co-partners, A. and B., having in the mean time become

bankrupts. And it was holden that the plaintiffs could not

maintain the action against the defendant for a moiety of the

sum so paid; for either it was a partnership transaction,
when A. and B. ought to have been joined ; or otherwise it

stood as a separate payment by each individual, and each

should have brought a separate action for what he actually
advanced. So here the partnership having been put an end

to, there was no joint fund belonging to the plaintiffs out of

which the damages could have been paid, but what was paid

by each towards them must have been taken out of his own

pocket. If after payment of the damages one of the plaint-

iffs had died, the remedy would not have survived to the

other as in the case of partners.

The Court expressed great doubt upon the question when
it was discussed at the bar, and suggested several difficulties

for the attention of the plaintiffs' counsel in the course of

their argument; but that which weighed most strongly with

them was that it did not appear in point of fact that the da-

mages in the former action had been paid out of any joint

stock or fund, without which they considered that a. joint

action for repayment of the sum advanced by the plaintiffs

for the use of the defendant could not be supported. For
without a joint fund out of which the payment was to be

made there could be no joint payment.
Lord ELLENBOROUGH, C. J. at last observed upon the

evidence given by the attorney for the plaintiffs,
" that he had

discharged the whole demand at the request of the present

N2 plaintiffs:"

[229 J
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1804.

OsBon\E
and Another

against
HARPER.

[230]

plaintiffs :" which, he said, seemed to convey the idea that

the plaintiffs
had borrowed the moneyjointly of their attorney

f r tbe PurPose of paying the damages, and then it might be

considered as a joint payment by them, out of which a joint

cause of action would accrue. But if each of the plaintiffs

contributed his share of the money put into the attorney's

hands for the purpose of satisfying the damages, that would

not constitute a joint demand against the defendant, but each

must sue separately for his particular advance.

The Court therefore finally directed that the plaintiffs'

attorney should make an affidavit, stating particularly in what

manner the money paid by him had been obtained ; whether he

had paid it out of his own pocket upon thejoint credit of the

plaintiffs, making themjointly liable to him for the whole; or

whether each of the plaintiffs had in the first instance contri-

buted so much of their own money, with which he had after-

wards made the payment. And they observed that it was ne-

cessary to have the fact stated with more precision than it ap-

peared upon the report, as the case would furnish a material

precedent in future.

On a subsequent day in the term the affidavit required
was produced, stating that the plaintiffs' attorney had ad-

vanced 500/. on the joint credit of the plaintiffs, and had bor-

rowed the remainder upon their joint note, with which he had

discharged the execution.

Liord ELLENBOROUGH, C. J. then said, that that created

a joint fund for the discharge of the execution, and conse-

quently the plaintiffs were entitled to maintain a joint action

for the repayment of the money so advanced.

Per Curiam, Rule discharged.

FITCH against SUTTON.Monday,
June 4th.

Acceptance FT1HIS was an action of indebitafus assumpsit for goods sold

of a less can- J_ an(j delivered. Plea, non assumpsit. -At the trial before

factionln law ffeath,J. at the last Chelmsford assizes it was proved that the

of a greater defendant was, prior to his insolvency, indebted to the plaintiff

iSfewtt*' in 50/- for Sood8 sold and delivered. That in consequence

operate as an of his insolvency the defendant compounded with all his cre-

extinguish-
ment of the original cause of action, though accompanied by a conditional promise to

pay the residue when of ability.

ditors,
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ditors, and paid them 7*. in the pound, and at the time of such 180i.

payment to the plaintiff promised him to pay him the residue

ofhis debt when he should be of ability so to do
;
which he was

proved to have been before the action brought. On the other SUTTON.

hand, the defendant produced a receipt signed by the plain-

tiff, and dated the 29lh of March 1802, for a composition of

7s. in the pound for his debt of 50/., which he acknowledged
to be in full of all claims and demands from the beginning of

the world to that day : which receipt it was insisted was

either a discharge of the promise, or otherwise that the pro-

mise itself was void, as having been made in fraud of the

other creditors. But the plaintiff's counsel contended that

the acceptance by a creditor of a less sum in satisfaction ofa

greater was no discharge of the debt, unless it were by deed ;

and they relied on the case of Heathcote \. Crookshanks (a).

The learned Judge, however, not having the case before him,

directed the jury to find for the defendant, and saved the point

for the plaintiff, if the authority should be found to support [ 231

him. A rule nisi was accordingly obtained by Shepherd

Serjt. for setting aside the verdict, and having a new trial ;

against which

Best Serjt. now shewed cause, and admitting that accord

without satisfaction was no defence to an antecedent demand,
endeavoured to distinguish this from the case of Heathcote v.

Crookshanks, because there the composition agreed to be taken

at one time by the creditor was afterwards refused to be ac-

cepted by him ;
it was accord without satisfaction ; and the

plea there only stated a tender and refusal : whereas here

the composition was actually accepted by the plaintiff in sa-

tisfaction of his whole demand. But if that were otherwise,

the plaintiff ought not to have declared upon the old cause

of action for goods sold and delivered, which was done away

by the receipt given in consideration of the composition re-

ceived and the new promise ; but he should have declared

specially upon such new agreement, which was conditional

for the payment of the residue when the defendant should be

of ability. And he cited Knight v. Cox (&), where the cre-

ditor having accepted a composition and signed a release to

the defendant, who in consideration thereof promised to pay

() 2 Term Rep. 24.

(ft) Before Pemberton C. J, in Sussex, 1682, Bull. N. P. 153.

him
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J,S04. him the entire debt ;
it was holden to be a good defence on

non assumpsit for the original cause of action, which was

f r g00^8 s ld an<^ delivered, and that the plaintiff ought to

SUTTON. have declared specially upon the special promise.

Lord ELLENBOROUGH, C. J. In the last mentioned case

252 j the original contract was extinguished by the release : but

it cannot be pretended that a receipt of part only, though

expressed to be in full of all demands, must have the same

operation as a release. It is impossible to contend that ac-

ceptance of 17/. 10s. is an extinguishment of a debt of 50/.

There must be some consideration for the relinquishment of

the residue : something collateral, to sliew a possibility of

benefit to the party relinquishing his further claim, otherwise

the agreement is nudum pactum. But the mere promise to

pay the rest when of ability put the plaintiff in no better

condition than he was before. It was expressly determined

in Cumber v. Wane (a), that acceptance of a security for a

lesser sum cannot be pleaded in satisfaction of a similar se-

curity for a greater. And though that case was said by me
in argument, in ffeathcote v. Crookshanks, to have been

denied to be law ;
and in confirmation of that Mr. Justice

Buller afterwards referred to a case, (stated to be that of

Hardcastle v. Howard, H. 26 Geo. 3.) yet I cannot find any
case of that sort, and none has been now referred to : on the

contrary, the decision in Cumber v. Wane is directly sup-

ported by the authority of PinneU's case (>), which never

appears to have been questioned.
The other Judges concurred ; and Lawrence J. referred

to Co. Z/z'J. 212. b. and to Adams v. Tapling (c), as confirma-

tory ofthe same doctrine : in the former ofwhich it is laid down,
that " where the condition is for payment of20/. the obligor or

feoffor cannot at the time appointed pay a lesser sum in satis-

faction of the whole, because it is apparent that a lesser sum

cannot be a satisfaction of a greater. But if the obligee or

feoffee do at the day receive part, and thereof make an acquit-

tance under his sealin full satisfaction of the whole, it is suffi-

233 ] cient, by reason the deed amounteth to an acquittance of the

whole. If the obligor or lessor pay a lesser sum either before
the day or at anotherplace than is limited by the condition, and

the obligee or feoffee receiteth it, this is a good satisfaction."

Rule absolute.

() 1 Stra. 426. (ft) 5 Rep. 117. (c) 4 Mod. 88.
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1804.

MLLTON against GREEN and JENNKR. j"e4Ui.

TRESPASS
for breaking and entering the stable and close Where

pods
of the plaintiff within the manor of Grench, otherwise ^nstablesun^

Grange, in the parish of Gillingham, in the county of Kent, der a warrant

and taking the plaintiff's goods there, and detaining the same
gJaJ^^J a

until he paid 151. 10s. The action was brought in order to try justice of

whether the manor of Grench lay within and was part of the PJ^
f(

^
r

f

the

jurisdiction of the Cinque Ports, (that is, a member of Hast- Kent, directed

ings in Sussex),or, within that part of the parish ofGHling- JJ^j^^JJ'
ha,m which lies within the body at large in the county of Kent, lower half

If the former, as the plaintiff contended, then he was notlia- hundred of

ble to be ballotted for a militia-man for the county at large, thecouniy'of

At the trial of this cause before Hotham D. at the last assizes Kent," which

for the county of Kent, the following facts were admitted; ^S the'

1

that the residence of the plaintiff and the premises mentioned plaintiff

in the declaration, where the distress was taken, are situated ^J^- |.
ds

within the manor ofQrench in the parish o/Gillinghara ; and ed) ofthepa-

that previous to the taking of the distress the plaintiff was rish f G - in

convicted by Mr. 7//o<!, a deputy lieutenant and justice of the <^,was ballot-

peace acting for the county of Kent, of having neglected and ted forthe mi-

refused to be duly sworn and enrolled, or to find a fit substi-

tute in the West Kent militia; he having been ballotted from f 234 J

the list of the inhabitants of the parish o/Gillineham. That andhavingre-
, Jf j t ,, j . -., rl^ A: fused to serve,

the defendants were at the date or the warrant and at the time &c . wascon-

of the sei/ureof the goods,borsholders of the lower halfhundred
Dieted in a

of Chatham and Gillingham, duly appointed and sworn. The
na^ty^for Ie-

warrant was as follows: "
Kent, to wit. To the constablesof vying which

the lower halfhundred of Chatham and Gillingham in Ike ^g^ .

** said county, and to the borsholders there. Whereas at a sub- if it turn out

" division meeting of his Majesty's deputy lieutenants andjus- *.*
tue waf-

" tices of the peace for the said county, holden at R.&c. on the cuted within
" 8th July last, Samuel Milton of the parish o/*Gillinghara in

a
/
e

,

rtain Part

, /
, T

*
rr of the parish' the said county was chosen by lot to serve in the n est Kent O f G., within

'*
regiment of militia ; and whereas it appears unto me, one,

the jurisdic-

" &c. upon oath, &c. that the said S. M. hath been duly sum-
cinque ports,

" moned to appear at a subdivision meeting, &c. to be duly and not with-
in the county

of Kent, the constables are not within the protection ofthe slat. 24 G. 2. c. 44. s. 6., and
may be sued in trespass without the magistrate's being made a defendant.

"' sworn
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1804.
" sworn and inrolled, or to provide a fit substitute, &c., and
" hath neglected and refused so to do, whereby he hath incur-

" red the Penalty of 15J. ; These are therefore to require you
GREEN. " to demand of the said S. M. the sum of 15/fby him incurred

" as aforesaid, and on neglect, &c. ofpayment to levy the same
"
by distress," &c. Dated 20th August 1803, and signed T.

Elliot. .That the defendants entered and made the distress by
virtue ofthe warrant, and that the plaintiffredeemed his goods
for 151. 10s. There were also read various extracts from the

minute books of the justices and deputy lieutenants for the

subdivision of Chatham, discharging and excusing different

persons from the militia for the county of Kent, who at the

time of the ballots were resident within that part of the parish
of Gillingham contended to Be within the liberties of the

Cinque Ports. And the plaintiff's counsel alleged ihat he

L 236 J meant to prove that the part of the parish where the plaintiff

lived was not within the lower half hundred of Chatham and

Gillingham, but within that part of the parish of Gillingham

lying within the manor ofGrench, within the liberties of the

Cinque Ports (whose militia is raised distinct from the adjoin-

ing counties). But it was objected on the part of the defend-

ants, that they having acted only as subordinate ministerial

officers under the magistrate's warrant, the magistrate ought
to have been made a party defendant to the action under the

stat. 24 Geo. 2. c. 44. s. 6. And upon that objection the

plaintiff was nonsuited.

Best Serjt.,Pitcairn, and Reynolds, shewed cause against a

rule for setting aside the nonsuit. If the constables acted in

obedience to the warrant of the magistrate, he ought to have

been joined in the action, and the officers were entitled to an

acquittal under the statute for want of such joinder, notwith-

standing any defect ofjurisdiction in the magistrate granting
such warrant. Now here it appears that the magistrate has

taken upon him to determine that the plaintiff by residing in the

parish of Gillingham was liable to serve as a militia-man for

the county ofKent. The fact of the plaintiff's residence within

the parish was within the jurisdiction of the magistrate to de-

termine, and if part of that parish be without and part within

hisjurisdiction, it was for the magistrate to decide whether the

plaintiff inhabited within that part over which he had jurisdic-

tion, and by granting the warrant of distress against the plain-

tiffhe assumed to have jurisdiction over that part of the parish

where
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where the plaintiff resided. [Lord Ellenborough C. J.~The 1804.

constables must justify themselves under the warrant of dis-

tress, and nothing appears in that to direct the distress to be
against

taken where it *was, within the manor ofGrench. The war- GRKW.

rant is directed " to the constables, &c. of the lower half *[ 236 ]

hundred of Chatham and Gillingham in the county q/"Kent."
If the part of the parish of Gillingham in which the distress

was taken do not lie within the limits of the county of Kent,
but in another distinct jurisdiction, the warrant will no more

justify the officers in going there to execute it than if they

had gone into the county of Suffolk. The Cinque Ports are,

as to the authority ofjustices of the peace, as much a distinct

jurisdiction from the county of Kent as if they were denomi-

nated a distinct county. The warrant does not specify that

the plaintiff resided within the manor of Grench, assuming
that to be within the jurisdiction of the magistrate, or direct

the defendants to go there. There is no excess of jurisdic-

tion assumed on the face of the warrant. It must be taken

to be applicable to such parts only of the parish of Gilling-

ham as lie within the county of Kent, and those were within

the magistrate'sjurisdiction. Lawrence J. If the constables

had returned to the warrant of distress that the plaintiff had

no goods within the county of Kent lying within the magis-
trate's jurisdiction, and that fact were true, they could not

have been indicted for disobedience to the warrant.] In order

to make the constables executing a warrant liable, the excess of

jurisdiction must be apparent : now here the boundaries ofthe

twojurisdictions are in dispute, and the limits unknown to the

officers, who cannot be expected to decide the doubt at their

own peril. If there be a warrant to an officer to seize stolen

goods, and he seize goods which turn out not to have been

stolen ; still, if he acted bondjide, he is within the protection of

the statute. Price v.Messenger (a). So'mHillv.Bateman(b) t [ ^37 3

though thejustice exceeded his jurisdiction in committing one

instanter for an offence under the game laws, who had goods
whereon a distress might have been levied, yet the constable

making the arrest was protected. This is not like Blatcher v.

Kemp (c), where a constable of one hundred took upon him
to execute a warrant out of his own hundred, directed to the

constable of another hundred by name,
u and to all other

(a) 2 Bos. & Pull. 158.
(ft) 1 Stra, 710.

(c) Maidslone Sum. Ass. 1762. cor, Lord Mansfield, 1 H. Blac. 15. .

peace
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If04. peace officers in the county of Kent /" which latter direction

was construed to mean each within his own jurisdiction, ac-

against cording to Rex v. Chandler (a) : nor like Monet/ v. Leaeh
GREEN.

(j)^ where the constable arresting a person under a general

warrant, illegal on the face of it, was holden not to be

within the protection of the statute. The warrant here is to

, distrain the goods of " Samuel Milton of the parish of Gil-

Ungham in the county of Kent :" and it does not appear that

there was any other Samuel Milton living in that parish
than the plaintiff whose goods were distrained. Non constat

even that that part of the parish of Gillingham which lies

within the manor of Grench is not within the magistrate'sju-
risdiction : but this question cannot be tried without making
the magistrate himself a defendant.

ShepherdSerji.an&Garrow contrawere stoppedbytheCourt.
Lord ELLEN BOROUGH, C. J. If the magistrate had di-

rected the constable to execute his warrant within the manor

of Grange, no doubt the constable would have been protected,

though it should turn out that the manor of Grange is not

within the jurisdiction of the magistrate. But the objection

[
238 ] is not to the warrant, which is proper enough on the face of

it, but that the defendants have chosen to execute it out ofthe

jurisdiction of the magistrate granting it. The warrant is only

directed to be executed within the county of Kent, and for the

purpose of this argument we must assume that it was executed

out of the county. The defendants have not therefore acted in

obedience to the warrant, without which they are not within

the protection of the statute. If the fact ultimately turn out to

be otherwise, it will be time enough to take the objection.

GROSE, J. The question is, Whether the plaintiff should

not be permitted to shew that the defendants did the act com-

plained ofout of thejurisdiction of the magistrate whogranted
the warrant ? The plaintiff does not accuse the magistrate of

havingordered the constables to doan illegal act, buthe accuses

the constables of having so done without the magistrate's au-

thority.

LAWRENCE, J. The question is precisely that which my
brother Grose has stated, Whether the plaintiff, after the pro-

duction of the magistrate's warrant by the defendants, should

not have been permitted to go on further, and to have shewn

() 1 Ld. Ray. 513. (/')
1 Blac. 555.

that
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that the defendants bad tiot acted in obedience to that warrant, 1804.

by taking the goods out of the jurisdiction of the county magi-
sti-iite by whom it was granted ? The plaintiff had been bal- again*t

lotted for the militia ai a parishioner of Gillingham, part of GREEK.

which parish is confessedly within the county of Kent. But
the plaintiff livea in the other part of the parish, contended to

be within the manor of Grench, which manor is said to be

within the jurisdiction of the Cinque Ports, and not within the

limits of the county magistrates : whereas the warrant is di- ["
239 ]

rected to the defendants to be executed within the county of
Kent. Surely then the plaintiff was at liberty to shew the ex-

tent of the manor of Grench, and that he resided within that

manor, and out of the jurisdiction of the county magistrate.

LE BLANC, J. The complaint is that the plain tiff has been

prevented from shewing the whole facts of the case upon
which the question arises. He has not been permitted to give

evidence that the place where the goods were taken lies with-

out the jurisdiction
of the county magistrate, whose warrant

is confined to be executed within the county ; and conse-

quently that the constables exceeded their authority in exe-

cuting the warrantin that place. The warrant has " Kent" in

the beginning of it, and is directed " To the constables ofthe

lower half hundred of Chatham and Gillingham, in the said

county, and to the borsholders there." If then it were exe-

cuted in any other part of the lower half hundred of C. and

G. than that which lies within the county o/'Kent, it will be
no protection to them.

Rule absolute.

The KING against the Inhabitants of CHIPPING-NOBTON.

TWO justices removed Sarah the wife of W. Townshend Where acor-

and their children, by name,from the parish of Chipping-
Por*tl011 by a

Norton to the hamlet of Over-Norton, both in the county of f 240 J

Oxford: and on appeal the Sessions stated specially that Wil- ment wit" tne

liamTownshend,whose wife and children were removed, being [ Kibe*
6 *1

legally settled in the hamlet of Over-Norton, went, about tolls of a
market for

above 10/. a-year: held that he could not gain a settlement thereby, as no interestcould
pass from a corporation but under, their seal ; therefore he had no more than a mere
licence to collect the toll ; but if such toll had beeo leased to, him under seal of the
corporation, semble that he would have gained a settlement by residing for 40 days in
the same parish where the market was.

eight
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eight years ago, to live at Chipping-Norton, where he rented

a house at 8/. 10*. per. ann. The corporation of Chipping'
Norton is possessed of the fairs and markets within the borough,
and of the toll for all cattle actually sold at the same. W.

Townshend, at a court lee t, took the said toll by a verbal agree-
ment of the corporation at \

L
2l. a-year, and continued to col-

lect it under lhat agreement for two years, when it was agreed
that he should have it for 10 guineas : under which last agree-
ment he continued to collect it for several years more.

Whereupon the Sessions were of opinion that W. Townshend

gained a settlement by virtue ofrenting a tenement ofupwards

of 101. a-year ; and discharged the order ; subject to the opi-
nion of this Court.

Gibbs, Abbott
,
and Peckwell, in support of theorder of Ses-

sions, contended that the pauper, by taking the market tolls at

above 10/. a-year, took a tenement within the statute,by which

and residence in the same parish for40 days, he gained a settle-

ment. An incorporeal tenement is a tenement within the sta-

tute : Lord Kenyon inRex v. Piddletrenthide (a), said it had

been often so decided; and so said Lord Ellenborough,mR.v.

ffollington (b). And in the* former case it was holden that

renting a rabbit warren would gain a settlement, though the

soil did not pass. A free warren, he also said, would give a

settlement, and that a praecipe would lie for it. And ButlerJ.

in R. v. Old Alresford (c), thought the same of a free fishery.

So tithes are a tenement (d). Market tolls are freehold
; and

can only be devised according to the requisites of the statute

of frauds. The word tenements, says Lord Coke (e), in-

cludes not only all corporate inheritances which are or may
be holden, but also " all inheritances issuing out of any of

those inheritances, or concerning or annexed to or exercise-

able within the same, though they lie not in tenure : there-

fore these may, without question, be intailed, as rents, es-

tovers, commons, or other profits whatsoever granted out of

land ; or uses, offices, dignities, which concern lands, or cer-

tain places, &c. because all these savour of the realty." A
quod permittat lay for tolls at common law (/). And so does

(a) 3 Term Rep. 775.

(c)l Term Rep. 361.

(e) Co. Lit. 19.b.20.

(/) Vide Fitz. Na.Brev. Quod Permittal.

East, 114.

(d) R. v. Shingle, \ Slra. 100.

an
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an assize (a) for tolls of a market. So a woman may be en-

dowed of tolls (6) and stallage. The origin of toll in a

market was probably connected with the right of the soil,

though long since dissevered. If it had been merely to tes-

tify the contracts of sale made there, it could never have

been considered as a privilege to be exempt from it, such as

tenants in ancient demesne claim. The renting of tolls has

been so much considered as the taking of a tenement within

the stat. 13 & 14 Car. 2.4 that by s. 56. of the general

Turnpike Act, 13 Geo. 3. c. 84., it is expressly provided
that no toll-gate keeper shall gain a settlement by renting
the tolls.

Mackaness (and with him were Ersk'me and Lockart) con-

tended that this was a mere personal contract with the pau-

per, giving him liberty to collect the tolls from the vendors

of cattle, and not a tenement within the words of the statute,

or within the principle of any of the adjudged cases ; but

more like the cases of R. v. Hammersmith (c), R. v.

Dodderhill (*/), and R. v. Mellor (e). And he referred to

Woddesori's Lectures, and was pursuing this course of ar-

gument, when another objection was started, that the pau-

per had no title to the tolls, even supposing that such a

taking could confer a settlement ;
for that a corporation

could only demise under seal, and here the tolls were slated

to have been taken by a verbal agreement.
Lord ELLENBOROUGH, C. J. thereupon said, that as no

interest passed to the pauper by such parol demise, the

question could not be raised. It was a mere licence to him

to collect the tolls, the right to which still remained in the

corporation ; though it might be a ground on which to apply
to a court of equity. The Court, he added, had gone far

enough from the words of the statute in noticing an incor-

poreal tenement as one the taking of which could confer a

settlement ;
but if, beyond that, they were to hold that an

equitable interest in an incorporeal tenement under a parol
demise from a corporation, which could only demise by deed,
could confer a settlement, there would be no saying where

to stop. His Lordship, however, added, that if this last

(a) Webb's case, 8 Rep. 46. b.

(c) 8 Terra Rep. 450. n.

(e) 2 East, 189.

(*) Co. Lit. 32. a.

(d) Ibid. 449. .

1804.
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against

The Inhabit-

ants of
CHIPPING-
NORTON.

[242]

difficulty
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difficulty could be gotten rid of by any alteration in the

statement of the case, he thought that the other point, as to

the taking of the tolls being a taking of a tenement within

the construction which had been put upon the statute, might
be disposed of in favour of the settlement, upon the authority
of Lord Coke, in his comment upon the statute of West-

minster, 2., and on Webb's case, 8 Rep., and on the opinion
of Lord Kenyan, in the case referred to, that a taking of

an incorporeal tenement will confer a settlement.

The Court therefore directed an inquiry to be made whe-

ther any interest in the tolls had passed from the corporation

under their seal to the pauper, or any person under whom
he might claim : and in the mean time they made an order

nisi for quashing the order of Sessions, if no such fact existed.

And after inquiry made, it being reported to the Court on a

subsequent day that no other instrument had been executed

except a bond given by the pauper to the corporation with

sureties for the rent, the Court said that could convey

nothingfrom the corporation : and the rule stood for quash-

ing the order of Sessions.

Order of Sessions quashed.
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1804.

The KING against STEVENS and Ac N EW.

AN information was filed by theAttorney-General against Every indict-

the defendants, framed on the stat. 33 Geo. 3. c. 52. men
1
t must

oontiiQ *i

s. 62. (a), for receiving bribes from certain natives in India, complete de-

whilst the defendants held certain offices in the service of scription of

the East-India Company, which set forth that J. Stevens, circumstances

being a British subject, on the 1st of January 1794, and for as constitute

a long time thence next ensuing, to wit, until the 29th of JJithJuTln-

November 1795, held and exercised the office of supervisor consistency or

of the province of Malabar in the East Indies, under the I ^*^ J

East-India Company, and during all tliat time resided in the g^ except"

East Indies : and that the defendant Agnew, being a British in certain

subject, on the said 1st of January 1794, and for a long [^nicafac-
time thence next ensuing, to wit, until the 29th of No- pressions,

vember 1795, held and exercised the office of commercial haying grown
by long use in-

to law, are re-

quired to be used, the same sense is to be put on the words of an indictment which they
bear in ordinary acceptation. And if the sense of any word be in ordinary acceptation

ambiguous, it shall be construed according as Ihe context and subject-matter require
it to be, in order to make the whole consistent and sensible. The wordwrap may there-

fore be construed either exclusive or inclusive of the day to which it is applied, accord-

ing to the context and subject-matter. Therefore, where, in an indictment on the stat.

33 Geo. 3. c. 52. s. 62.prohibiting queers of the East India Company residing in India,
from receiving presents, the information charged that the defendants, being British

subjects, on the 1st of January 1794, and from thence for a longtime, to wit, until the

29th of November 1795, held certain offices under the Company, and during all that

time resided in the East Indies ; and that whilst they held the said offices as afore*

said, and wMlst they resided in the East Indies as aforesaid, to wit, on the 29M of No-
vember 1795, they received certain presents; held that the context shewed that the word
until was to be taken inclusive of the 29fh of November 1795. But that if it had been

incapable of receiving an inclusive construction, the words under the first videlicet,
" until the 29th of November, 17 95," could hot have been rejected as surplusage: for

that can never be where the allegation is sensible and consistent in the place where it oc-

curs, and not repugnant to antecedent matter, though laid under a videlicet, and however
inconsistent with an allegation subsequent.

() It is thereby enacted,
" That the demanding or receiving any sttm

" of money or other valuable thing as a gift or present, or under colour
"

thereof, whether it be for the use of the party receiving the same, or
" for or pretending to befor the use of the said Company, or of any other
' '

person whatsoever, by any British subject holding or exercising any
"

office or employment under his Majesty or the said United Company in

" the East Indies, shall be deemed ettortioa and a misdemeanor at law,"&c.

resident
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resident at Calicut in the East Indies, under the said United

Company, and during all that time resided in the East Indies.

And that the defendant Stevens, so being a British subject as

aforcsaid,^//?/^ he held and exercised the said office of super-
visor of the province of Malabar in the East Indies aforesaid,

under the said United Company as aforesaid, and whilst he re-

sided in the East Indies as aforesaid ; and the defendant Ag-
new

9
so being a British subject as aforesaid, whilst he heldand

exercised the said office ofcommercial resident at Calicut inthe

East Indies, under the said United Company as aforesaid, and

whilst he resided in the East Indies as aforesaid, did, within six

years before the filing of this information, to wit, on the 29th

of November 1795, in the East Indies aforesaid, receive of and

from a certain person in the East Indies aforesaid, called the

Samoory,otherwise the Zamorin Rajah, 100,000 rupees, being
of the value of 12,500/., asagiftand presen^ against the form

ofthe statute, &c. ; whereby, and by force of the statute, they
the defendants committed extortion, and, by force of the said

statute,forfeited to the king the said sum of 12,500/., being the

value of the said R. 100,000 so received by them as aforesaid.

In Easter term last a motion was made in arrest ofjudgment
for want of a sufficient averment in the information that the

defendants were British subjects residing in India, and hold-

ing employments there under the Crown or the East-India

Company at the time of the offence committed in receiving the

presents. And it was contended, 1st, that every information

must contain an averment of the time of any material fact

alleged in it. 2dly, That if time be alleged to any material

fact which is inconsistent with other facts, and times alleged
in the information, which makes the information repug-
nant to itself, it is void. 2 Hawk. ch. 25. s. 77. That here

the residence and service of the defendants in India is laid

to have continued until the 29th of November 1795, which

word until was exclusive of that day, and the receipt of the

presents by them is alleged to have been on the said 29th of

November, and consequently after their residence in India

and service under the Company there had ceased, when they
were no longer within the prohibition of the act of the 33
Geo. 3. c. 52. s. 62. And Rex v. Gamlingay (a) was cited,

where the word unto, *in an indictment describing a road as

leading unto such a place, was holden to be exclusive of that

(a) 3 Term Rep. 513.

place.
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place. And the word until was argued to have the same

meaning as to time which unto had as to place.

The Attorney-General, Erskine, Garrow, Adam, Wood,
and Abbott shewed cause against the rule

; and admitting
that it was essential to the completion of the offence created

by the act of Parliament, and to the validity of the charge in

the information, that the defendants should appear to have

been British subjects resident in India, and holding their

employments stated at the time of the offence committed, and

that a certain day should be stated for the commission of it,

they contended that these facts did appear with sufficient

certainty on the day when the offence is alleged to have been

committed. For first, the word until is in itself ambiguous,
and is used indifferently either inclusively or exclusively, ac-

cording to the subject-matter or context, and that, not only in

common parlance, (of which they gave many familiar exam-

ples,) but in legal language, and by good writers. 5 Com. Dig.

Temps, 498. Dies Juridici C. 2, 3. says, that " Easter term

anciently began Oct. Paschce,&c. but afterwards the beginning
was deferred till Quinden. Paschce, &c. when it now begins."
An adjournment until such a day is necessarily inclusive ofthat

day. Thestat.51 fl.3. st.3. concerning general days in a writ

ofdower, directs that if the writ do come in Octavis Michaelis
t

day shall be given in crastino animarum, which is translated

until crastino animarum, &c. The form of a commitment of a

felon to the assizes is,
" until the next gaol delivery (a)." In

proceedings for murder the indictment charges the stroke on a

certain day, and that from that day the deceased languished
and languishing did live until another day, on which day he

died, &c. (b) : the words in Latin were, langitebat usque ad

decimum nonum diem mensis Decembris anno 28, quo quidem
decimo nono die, &c. obiit, &c. (c). And the sentence ofthe law

is to be hanged until he be dead. In all these instances 'until

must be taken inclusively. Nothing is more frequentin writers

than to add the word inclusive off-exclusive after the word until;

which shews that it is capable of either meaning ; and yet if

it were necessarily exclusive, the addition of inclusive after it

(a) 1 Burn's Just. tit. Commitment, pi. 2. at the end.

(b) Carney's case, O. B. Sept. Sess. 1803. /Fa/fscase, 0. B. Jan. 1802.

Earl Ferrer's case, 10 St. Tr. 481.

1804.

The KING
against

StEvuMand
AGNEW.

[247]

(c) Haydon's case, 4 Rep, 41.

VOL. V. O would
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1804. would be manifestly repugnant and absurd. If then it may be

used inclusively without any addition to
it, and must neces-

ie f

?
c

sarilv be taken to be so used if the word inclusive be added
QgninSl

STEVENS and to it, the same meaning may as clearly be manifested from the
AGMEW.

COntextj if the subject-matter to which it is applied necessa-

rily require it to be so understood in order to make the whole

intelligibleand consistent. Nowhere the context is equivalent

to the addition of the word inclusive ; for the offence is al-

["
248 ] leged to have been committed whilst the defendants held and

exercised the said offices, under the Company as aforesaid, and

whilst they resided in the East Indies as aforesaid, to wit, on

the 29tk of November, 1795, it having been before alleged

that they resided in the E. 1., and held their offices until the

29th of the same Nov. That shews that the word until is used

there inclusively of the 29th of Nov., 1795, if the Very nature

of the charge did not, as it necessarily must, require that in-

terpretation to make it available. Supposing therefore that

until might in its original signification have been as much ex-

clusive as applied to time, as unto has been determined to be

as to place, jet usage which gives ihejus et norma loquendi has

now warranted the use of it either way. As in Pugk v. The

Duke of Leeds (a), the word from, though in strictness ex-

clusive, was jetholden to be either exclusive or inclusive ac-

cording to the context and subject-matter; and that the Court

would give it that construction in an instrument as would best

effectuate the apparent intention of the parties. And here it

cannot be doubted but that until was used inclusively by the

drawer of this information. In questions of settlement no-

thing is more common than hirings from Michaelmas in one

year, to or until Michaelmas in the next; and these have been

always construed to include one of the Michaelmas days, so as

to complete the hiring for a year (b). The word to (c) is used

sometimes inclusively, as in. the form prefixed to the statutes

at the beginning ofa sessions ofparliament, after prorogation ;

the style is " at a parliament began and holden at West-

T 249 ]
minster the 12th of July, &c. and from thence continued by
several prorogations to the 20th of November, &c." This de-

(a) Cowp. 714.

(&)
JR. v. Syderstone cum Bermer, E. 17 Geo. 3. Cald. 19. : and S

Burn's Just, tit. Poor, Sett, by Service; and A. v. JVavtstock, Burr.

S. C. 719.

(e) Fide note, post, p. 256.

scribes
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scribes a sessions opened on the 20th of Nvccmber. In R. v. 1804.

H6rne(a), Lord C.J.DcGrry, referring to Lord Coke's defi-

nition ofcertainty, says, that the last sort, namely,
" a certainty ^^1'

to a certain intent in every particular," is rejected ia all cases, STEVESIS ad
as partaking of too much subtilty. None ofthe instances ofim- **=*

possible, uncertain, or repugnant allegations of time in indict-

ments, which are referred to in the margin of Hawkins,, apply
to this case. That of Moor, 555. was an allegation ofa murder

committed on the 31st of June, which was an impossible day.

In Rast. Entr. 263. the indictment laid the felony on a day not

then come. Another reference is to the year-book, 2 H, 7. 7.

pi. 22. where an indictment for felony charged that two several

persons on two several days stole the goods : all these were

no doubt defectively charged. The only other reference to this

branch is to 2 Hawk. c.23. s. 88., where a mortal stroke being

alleged to be given on the 10th, and the death on the 20th of

December, an allegation in the conclusion, that the defendant

murdered the deceased on the JOth, would ofcourse be clearly

repugnant to the allegation of the death on the 20th. But

Hawkins, in s. 89. states it to have been holden,
" that an alle-

gation of the dayprimdfacie somewhat uncertain may behold-

en by the apparent sense ofthe whole" of which he proceeds to

give an instance. But supposing the word until to be necessa-

rily exclusive, yet the words " until the 29th ofNovember 1 795'
'

being laid under a viz. may be rejected as surplusage, the alle-

gation being inconsistent with what follows, namely, that the

defendants did on the 29th ofNovember,1795, and whilst they [ 250 1

resided in India and held their employments, receive the pre-
sents. Then, rejecting those words, the information will read

thus;
" that J.S. being a British subject, on the 1stofJanuary,

1794, and for a long time thence next ensuing, held and ex-

ercised the office, &c. ; and that whilst he held and exercised

the office, Sec. ; and whilst he resided in the East Indies, &c* as

aforesaid, to wit, on the 29th of November^ 1795, he received

the presents," &c. In Johnson v. Meers (6), it was resolved
that where matter comes after a scilicet which is repugnant to

what went before, it shall be rejected : and so it was done in

Jones v. Williams (c). LLord Ellenborough C. J. Here the

repugnancy is not to antecedent but to subsequent matter.]

() Cowp. 683.
(ft)

12 Mod. 579.
(e) Hardr. 3.

O 2 There
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[251]

There can be no difference in principle whether the re-

pugnant matter be before or after the scilicet, for the whole

indictment must be construed together.

Dallas, Gibbs, and Torkington, in support of the rule, con-

tended, 1st, that until according to its natural and legal import
was a word of exclusion. It is the same in respect of time as

unto is in respect ofplace ; and both mean to. And they men-

tioned various instances in common parlance where those

words must betaken in an exclusive sense. The form of the

indictment in murder proves nothing to the contrary : for the

deceased may languish to the last moment of one day, and die

on the next, whicjh would verify the allegation there used. Rex
v. Gamlingay (a) is in point, that the synonymous word unto

is exclusive of place. And in Nichols v. Ramsden(b) it was

holden, even in the case of a civil action, that until was ex-

clusive as to time; for there a release of all trespasses usque
ad the 24th of April was deemed not to include that day.

And it was admitted on all hands that in pleading the word

usque was generally exclusive ; and the majority of the Court

said, that in a release of all demands till the 26th of April,

a bond dated that day is not released : and so it was resolved

in Newman v. Beaumond (c). Then a single instance of a

wrong translation of the word in fmcrastinoanimarum) ren-

dered until instead of upon, in the stat. 51 H. 3. st. 3. will not

vary the legal understanding of the word. Sndly, Cases on

contracts, such as settlement cases, do not apply ;
for they are

to be construed according to the apparent intention of the par-

ties, to be collected from the subject-matter of the contract;

and in JR. v. Navestock (d) Lord Mansfield, in order to con-,

strue the word till as inclusive of Michaelmas day, resorted to

the custom of the country. So Pugh v. The Duke of Leeds

turned on the construction of a contract, and the intention of

the parties. But in an indictment nothing can be taken by in-

tendment or implication, but every material fact must be posi-

tively alleged with a certain time and place. Sdly, Supposing
the word until to be so far equivocal as to be capable in a cri-

minal charge of receiving an inclusive interpretation accord-

ing to the subject-matter ; yet ifnothing appear to give it such a

precise meaning, it must be construed exclusively according to

(a) 3 Term Rep. 513.

(c) Oweu, 50.

(ft)
2 Mod. 280.

(rf)
Burr. S. C. 719.

its
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its natural and legal import : and here nothing of that sort 1804.

appears ; for the subject-matter is, that the defendants were

in office in India from the 1st ofJanuary 1794 until ihe 29th again

of November 1795 ; and nothing can be collected from thence, STEVEN* and

even if it were a contract of hiring and service from the one

period to the other, to shew that until was inclusive of the

last-mentioned day. No presumption can be made either [252J
way, as in cases of settlement, where if the hiring be general

or equivocal, the legal presumption is that it was for a year.

Then the subsequent allegation, that the offence was com-

mitted while the defendants were in office and resident in

India, is an independent allegation, not connected by any
word of reference to the preceding time alleged, as by the

word 50 resident, or during the SAID time while, &c. ; for the

words as aforesaid refer only to the fact of holding the offices

under the East India Company. It is therefore no explana-
tion of what goes before, but a contradictory allegation of

time ; which cannot avail unless the former be rejected. But,

4thly, the words,
" until the 29th of November 1795," being

in themselves sensible and apposite in the place where they
are used, cannot be rejected as surplusage merely because

they are under a videlicet. In Stukelet/ v. Butler (a) Lord
C. J. Hobart speaking of the use of a videlicet says, that it

" \sclausula ancillaris, a kind of handmaid to another clause,

and to deliver her mind and not her own ; and therefore it is

a kind of interpreter. Her natural and proper use is to par-
ticularise that that is before general, &c., or to explain that

that is doubtful or obscure. First, it must not be contrary
to the premises, &c. Next, it must neither increase nor

diminish ; for it is not in the nature of it to give of itself.

But on the other side I grant, that a viz. may work a re-

striction where the former words were not express and spe-

cial, but so indifferent that they may receive such a restric-

tion without apparent injury," &c. So in Skinner v. An-
drews (6), it was agreed in argument that a videlicet which is

repugnant to the preceding matter is merely void ; but where
it is not repugnant to the preceding matter, but well agrees
with it, there it is a direct affirmation, and shall be taken po- [ 253 ]

sitively, as in the case last mentioned ; and of this opinion
was the Court. If then it be not repugnant to preceding
matter, which it cannot be pretended here to be, it cannot be

(a) Hob. 172. (6) i Saund. 169, KO.

rejected
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J804. rejected as surplusage. And Hawkins so considers it in the-

place before cited () ; for there an instance is given of a

against appeal considered to be insufficient, because of repugnancy
STEVENS and of the time when a defendant is charged to have abetted to

AGNE.W.
tjjg m UF(jer) vfa m a^ tne jay of ^e death, and not of the stroke,

which was laid at an antecedent day; and yet the date which

gave rise to such repugnancy was laid under a viz. And sa

the rule is laid down in Hayman v. Rogers (&)y that where

that which comes under a scilicet is consistent with what

went before, it is always looked on as an averment; but if it

be inconsistent, it is rejected. Then, 5thly, if the word until

be in itself a word of exclusion, and be not explained by any
word of reference from other parts of the information to have

been used inclusively of the 29th of November 1795, and if

that date being sensible cannot, though laid under a viz., be

rejected on account of its repugnancy to any subsequent
matter ; then it will appear that the defendants only con-

tinued resident in India and in office up to a period exclusive

of the 29th of November 1795, and the subsequent allegation

that the offence was committed while they were in office and

resident in India, vis. on the 29th of November 1795, is re-

pugnant to what went before, and cannot be taken in con-

tradiction to the former averment, that they only continued

resident there in office till that day ; and consequently the

information is bad for repugnancy and uncertainty,

r 254 J
After the Attorney-General was heard shortly in reply, the

Court said they would look into the cases cited. And! on

this day.
Lord ELLENBOROUGH, C. J. delivered judgmeBt.
The defect which has been pointed out on this record is

supposed to consist in a repugnancy, in alleging the oflfence

which the defendants are charged to have committed on a

particular day,
" whilst they resided in the East Indies, and

held their respective offices under the East India Com-

/ pany," (circumstances essential to the legal existence of

such offence) ; which particular day does not fall within

the period of time during which they had been before

alleged to have resided and holden their offices, but without

and beyond that period. It has been contended, on the

part of the Crown, that this repugnancy, if it exist at all,

may be cured by rejecting as surplusage the words under

(a) 2 Hawk. ch. 23. s. 89. (ft) 1 Stra. 232.

the
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the *'/?/, which contain that specification of time out ofwhich 1804.

the alleged incongruity afterwards arises, namely, the words,
" until the 99th Jay ofNovember in theyearofour Lord 1795."

This defect, if it be one, cannot, as appears to me, be satisfac- STEVENS and

torily obviated in tfte manner suggested; for I do not find any

authority in the law which warrants us in rejecting any ma-

terial allegation in nn indictment or information which is sen-

sible and consistent in the place where it occurs, and is not

repugnant to any antecedent matter, merely on account ofthere

occurring afterwards, in the same indictment or information,

another allegation inconsistent with the former, and which lat-

ter allegation cannot itself be rejected, as it is clear that the

allegation of the 29/A ofNovember 1795, stated as the day of

committing the offence, could not in this case be rejected with-
|* g^ i

out leaving the information wholly destitute of the necessary

allegation of a particular day on which the offence was com-

mitted. If the subsequent repugnant matter could be rejected
at all, (which in this case it cannot for the reason before given,)
it might be so in favour of the precedent matter, according to

what is said by Juordflolt in Wyatt v. Aland, Salk. 325.,
" that

where matter is nonsense by being contradictory and repug-
nant to somewhatprecedent, there the precedent matter, which

is sense, shall not be defeated by the repugnancy whichfol-
lows ; but that which is contradictory shall be rejected." But
here the matter required to be rejected is precedent matter,
and is also in the place where it occurs sensible and liable to

no objection whatever. But it is said that there is no necessary

repugnancy between the several allegations made on this re-

cord upon the subject oftime, and that by construing theword

until, which occurs Under the scilicet, (and upon which this

question turns,) as a word inclusive of the day to which it is

adjoined and applied, and not exclusive of
it, that the ground

of the objection will be removed and the difficulty no longer
exist. On the other side, however, it is contended, on the

authority of Nichols v. Ramsden, 2 Mod. 280., and Owen,50.>
that in legal proceedings the word until must have an exclu-

sive sense; and it has been argued, from the analogy it bears

to the word unto (which word generally bears the same rela-

tion to place, which until does to time,) that the case of The

King v. Gamblingay, 3 Term Rep. 313., is to be considered

as an authority to the same effect. These -words, however,
have
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1804. nave obtained, in ordinary use, an equivocal sense at least, of

The KINO which many instances were given at the bar; and I will men-

against tion two others. In Sir Matthew Hole's History* of the Com-
ST

J
v

G
E

N

N
E

s

w
and mon Law, p. 165., he says,

" thus much shall serve for the se-

*f 256 1
" veral periods or growth of the common Taw until the time of
" Edward the 1st inclusively." An instance which proves that

until ex vi termini does not imply exclusion : for if it did, the

words above stated " until and inclusively" would involve a

contradiction in terms ; but that it may, from its context,

receive an inclusive sense. And in At/life's Parergon, p. 152.

it is said,
" The whole course or mode of judicial proceed-

"
ings is divided into three parts : the first lasts from the

" date of the citation TO the joining of the issue, or contes-
" tation of the cause exclusively ; the second continues TO a
" conclusion in the cause inclusively ; and the third endures
" from a conclusion in the cause to the time of pronouncing
11 a definitive sentence inclusively :" which last instance shews

that the word to maybe used either in an inclusive or exclu-

sive sense (a) ; and both ofthem prove that where exactness

is wanted, and ambiguity is to be avoided, some words are

necessary to mark and define the precise meaning of the

words to and until, whether applied to time or other subject,
and that without them the reader may be often uncertain in

257 ] which sense they are to be understood. If the word until

occurred in'a contract, and the context or subject-matter evi-

dently shewed that it was meant in an inclusive sense, there

can be no doubt but that the Court, in furtherance of such in-

tention, would so construe it. This the cases of The King v.

Navestock, Burr. S. C. 719., Rex v. Siderstone cum Bermer,

v.Skiplamfi T.R. 490., fully shew. And in

(a) There is a recent instance of the use of the words to andfrom, one

or other of which must have been meant inclusively by the Legislature

in the stat. 40 Geo. 3. c. 50, which enacts " that persons entering any
"

forest, &c. in the night, i. e. between the hours of eight at night and
" six in the morning, from the 1st of October to the 1st of February,
" or between the hoursof ten at night and four in the morning/rojw the
" 1st of February to the 1st of October in every year, having any gun,
" &c. to kill game," &c. shall be deemed rogues and vagabonds within

the stat. 17 Geo. 2. c. 5. Now unless either the word to or the word

from be understood inclusively, the offences provided against might be

committed with impunity on the 1st of October and the 1st of February,

which could not have been the intention of the Legislature.
the
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the case of Wyalt v. Aland, Salk. 325., which was a penal ac-

tion for usury by a common informer, and governed of course

by the same rules of construction which apply to indictments.

Lord Holt said,
" that where a matter is capable of different

meanings, that shall be taken which will support the declara-

tion or agreement, and not the other which would defeat it :"

in which Powell, J. who differed on another point of the case,

appears to have agreed: and the Court gave judgment in that

case upon a construction founded on the principle so laid down

by Lord Holt. The matter must be capable of different mean-

ings, for the Court cannot, in order to support the proceed-

ing in which the particular term occurs, arbitrarily give it a

meaning against which the use, habits, and understanding of

mankind would plainly revolt. But if it be clearly capable
of different meanings, it does not appear to clash with any
rule of construction, applied even to criminal proceedings,
to construe it in that sense in which the party framing the

criminal charge must be understood to have used it, if he

intended that his charge should be consistent with itself. And
this at least we may suppose him to have intended. But in

this case the meaning does not wholly rest upon what must

have been the intention of the person who filed this informa-

tion, but upon the context : for the sense in which the framer

of this information actually uses the word UNTIL in the first

clause of it is explained by the next clause, wherein he says

that " whilst the defendant held the said office" as " AFORE-
SAID ;" that is,

" as he, the framer of the information, had be-

fore stated" namely, (as he explains himself,) on the 29/A of
November 1795. Or it may be put thus

;

" That on the 29/A

0/*November 1795, whilst he so held the said office as before
stated" which of course expresses that the framer of the in-

formation understood himself to have already stated that the

defendant did hold the office on that day, and which could

only have been so stated by him in respect ofhis having used

the word until in an inclusive sense. In effect, by means of

the word aforesaid, the word UNTIL, used in the foregoing

sentence, is drawn down and incorporated in the subsequent

one, where the whole of the words taken together impose by
context on that word an inclusive sense. Suppose, for the

purpose of illustration, that instead of the words,
" as afore-

said" we should substitute that part of the foregoing sen-

tence

1804.

The KING
against

STEVENS and
A..M.\*.

[258]



1801. fence to which those words relate
;
the sentence will then stand

thus ; "And the said Attorney-General further saith, that
" the

" sa'^ James Stevens being a British subject, whilst he held

STBVENS and " and exercised the office of supervisor of the province of
ACNEW. u

jtfatffba^ on tfce ] st day of January 1794, and for the space
t<r of time next ensuing thai day until the 29th day of No-
u '

vember, on the 29th day o/'November did receive," Sec. Or

supposing it to be read thus: " That the said James Stevens,
"

being a British subject, on the29th day o/'November, 1795,
** whilst he held and exercised the office of supervisor of the
"
province of Malabar for the time next ensuing the first day

" ofJanuary 1794, until the 29/A day ofNovember 1795, did
"

receive,*' &c. Now in either of these ways- of reading it,

the sense in which the word until is used will be found to be

[ 259 J clearly inclusive ; for unless it be so, the defendant could not,
as before alleged, receive the present during the antecedently

alleged time of holding his office. And that this is no forced

or strained construction will appear from this, viz. that if

the receipt had been alleged to have taken place on some spe-
cified day between the 1st of January and the 29th of No-

vember, the allegation
" whilst he held the office of super-

visor," &c. would have been superfluous ; inasmuch as it

would have necessarily resulted from a mere comparison of

dates that the receipt was whilst he held his office. Just as in

an appeal of murder, it is- sufficient, where the stroke is laid

on one day, and the death on another, to allege the death to

have happened on some one day which is within a year and a

day of the stroke, without expressly averring that the party
died within that particular period of time from the stroke.

And as the words (t whilst he held" &c. are now used where

the day of the receipt may be with reference thereto ambigu-

ous, they can only be used with propriety as- determining
tfte 29th of November to be inelmive / because the words,
(t whilst he held and exercised the said office," unconnected

with any particular day, would of themselves be insufficient;

as the receipt conld not be alleged generally to have taken

place at a time between two days. As applied however to

the day on which the receipt is here stated to have taken

place, they are not superfluous, but operate materially in

marking that such day is to be eonsictered as inclusive) and for

which purpose alone they can be ureftil or effective. Every
indictment
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indictment or information ought to contain a complete de-

scription of such facts and circumstances as constitute the

crime, without inconsistency or repugnancy : and except in

particular cases where precise technical expressions are re-

quired to be used, there is no rule that other words shall be env

ployed than such as are in ordinary use, or that in indict-

ments or other pleadings a different sense is to be put upon
them than, what they bear in ordinary acceptation. And if,

where the sense may be ambiguous, it is sufficiently marked

by the context,, or other means^ in what sense they are in-

tended to be used, no objection can be made on the ground
of repugnancy, which only exists where a sense is annexed

to words- which is either absolutely inconsistent therewith,

or being apparently so, is not accompanied by any thing to

explain or define them. If the sense be clear, nice excep-
tions ought not to be regarded: in respect of which Lord

Hals () says, that tt more offenders escape by the over-easy
" ear given to exceptions in indictments than by their own
"
innocence, and many heinous and crying offences escape

"
by these unseemly niceties, to the reproach of the law, to

<c the shame of the government, and to the encouragement of
"

villainy and the dishonour of God." Upon the whole, it

appears to us that the word " until" is capable in this case

of receiving an inclusive meaning: and that not only the pre-
sumed intention of consistency on the part of the framer of

the information requires that the word should be thus under-

stood, but that the context immediately connected with the

words " whilst" and "as ajbrefaid'* warrant us in adopting
this meaning of it. And which moaning so adopted by us

removes the whole ground of the repugnancy supposed to

exist in this information.

Rule discharged.

1804.

The KING
against

AGNEW.

C ^GQ1

J

(> 2 Hales P. C. 193.
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Wednesday,
June 6th.

POSTAN against STANWAY, Executrix.

TT ORD ELLENBOROUGH, C. J. delivered the opinion of

still living ;

and this last

issue was
found at the

trial for the

defendant,

Where in as-

sumpsit the JLJ the Court in this case, after time taken to consider of it.

pieadedlhe
This was a rule obtained by the defendant, calling on the

general issue plaintiff to shew cause why the Master should not be di-

tute^of limit-
recte^ to review his taxation, and to tax for the defendant

ationstothe her costs of the issue found for her. It was an action of as-

whole sura
sumpsit, to which the defendant pleaded, 1st, the general

demanded,
and as to part

'ssue to the whole; 2d, the statute of limitation to the whole;
of it that the

3d, as to so much of the promises and undertakings in the

made'by the declaration mentioned as relate to 15/. 1 5s. part of the seve-

defendant's ral sums therein mentioned, that such promises as to the said
testator and IK/ IK P ju j
one A. B.

^' ^s
*> Part >

&c< were made by her testator and one

jointly, which Hassels jointly, and which said Hassels survived the testator,

vived the'
^^e reP^cat 'on joined issue on the two first pleas ; and to

other, and is the last plea replied that the promises as to the said 15/. 15s.

were made by the testator solely, and not by him and Has-

sels jointly, and issue thereon., On the trial a verdict was

found for the plaintiff on the two first issues, and for the de-

fendant on the last issue ; so that on the record the plaintiff
and the other has a judgment to recover the damages found for him by the

thTpkmTiff^ Jury w 'tn costs' The question made in this case does not turn

who there- on the stat. 4 Ann. c. 16. s. 4 & 5. which allows double pleas,

judgment for
^^ wn ^c^ f^oes no* &'ve to a defendant any right to costs other

the rest of his than he had before : it must therefore be considered in the same

manner as if there had not been any double plea; but as if to a

declaration in assumpsit the defendant had pleaded specially as

to part of the plaintiff's demand, and the general issue as to

the residue ; and the issue as to part had been found for the

defendant, and the general issue as to the residue had been

found for the plaintiff. As in the common cage where the de-

fendant pleads non-assumpsit as to all but a particular sum,
5L for instance, and as to that sum a tender, and issue on the

tender : and on the trial the tender is found for the defend-

ant, but that the sum tendered was not sufficient ; by which

entitled tcTon
*ne plaintiff has a verdict on the general issue, and judgment

the issues

found for him ; aliter where all the issues at the trial are found for the defendant, but
the plaintiff has judgment upon demurrer, ami recovers damages on a writ of inquiry.

for

that the de-

[262]
fendant was
not entitled

to have the

costs of the

issue found
for her de-

ducted from
the costs of
the trial

which the



IN THE FORTY-FOURTH YEAR OF GEORGE III. 262

for his damages and costs. In such case, which is a common 1804.

one, the Master informs us that there is not an instance of the j^7N
costs of the issue on the plea of tender ever having been taxed

against

for the defendant. The stat. of Gloucester, 6 Ed. I.e. I. gives
STAN WAY.

the plaintiff costs in all cases where the party is to recover da-

mages. The stat. 23 H.S.-c. 15. gives the defendant costs in

certain actions where the plaintiff after appearance of the de-

fendant is nonsuited, or verdict pass by lawful trial against the

plaintiff. And the stat. 4 Jac. I.e. 3. gives the defendant j udg-

ment to recover his costs in any action whatever wherein the

plaintiff or demandant might have costs (in case judgment
should be given for him), in case of the plaintiff being non-

suited, or verdict passing by any lawful trial against him. Many
cases have occurred in which the question has been made both

in this court and the Common Pleas, whether a defendant

were entitled to any costs where, there being several counts in

a declaration, the plaintiff has obtained a verdict upon one

only : and it has been uniformly holden, that in such case costs

shall not be taxed for the defendant on such counts as may
have been found for him ;

not only in cases where the substan-

tial cause of action is the same in all the counts, only varied

by the manner of stating it
; such are Bridges v. Raymond, 2 r 53 n

Black.SOO. Norris v. Waldron, 2 Black. 1199: [These were
in C.B. In B.R. the practice is the same, with this difference

only, that in C.B. they tax costs for the plaintiff on the whole

declaration, as well on the counts on which he succeeds as

on the counts found for defendant ;
but here the costs are

taxed for the plaintiff on such counts only on which he ob-

tains a verdict, and no costs are taxed on the other counts

found for defendant :] But also in another class of cases

which comes nearer to the present case ; viz. where to dif-

ferent counts of a declaration there have been different pleas,
and issues on those pleas ; and one or more found for the

plaintiff, and the others for the defendant ;
in such case it has

also been determined that the defendant shall not have costs

taxed on the issues found for him. In JLloyd v. Day in C.

B., Barnes, qto. 149. to two counts for different trespasses in

different places, the defendant pleaded several justifications;
and on trial all the issues were found for the defendant, ex-

cept an issue on not guilty to a new assignment made by the

plaintiff, which was found for the plaintiff; and on argument
the Court held that the plaintiff was entitled to Id. damages

and
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1804. and Id. costs, the jury having found a verdict for him with

](/. damages : and that the defendant was not entitled to any

costs. Another case is mentioned in Butler's Ni. Pri. 335. of

Mich, 4 Geo. 3. in C. B. In trespass the defendant pleaded
three different justifications to three different counts, and on

issue joined had a verdict for him on two, and against him

on the third : on motion, this was holden not to be a case

within the stat. 4 & 5 Ann. c. 16. and that the plaintiff was

entitled to costs on the whole declaration. In Sir J. Astley

[ 264 ] v. Young, 2 Burr. 1232. the declaration consisted of two

counts ; the defendant demurred to one, and obtained judg-
ment thereon ; and pleaded to the other : and on trial of the

issue the verdict was for the plaintiff. This was a case of

single pleas at common law. The Court were all, except
Mr. Just. Foster, who was absent, unanimous that in the pre-

sent case the plaintiff was entitled to costs upon his verdict,

and the defendant to none upon his demurrer : for that the

plaintiff, having prevailed upon one of his counts, had a

right to have his costs upon that count, without any deduc-

tion on account of the defendant's having gotten judgment

upon his demurrer to the other count. Butcher v. Green^

(1st edit. Dougl. 652. B. R. E. 21 Geo. 3.) was an action

on the case, in which the declaration contained one count in

trover, and another for words : plea not guilty to the first

count, and a justification to the second count : verdict for

the plaintiff on the count in trover, and for the defendant on

the other count. The Court held that the defendant should

not have costs taxed on the issue found for him. Bulkr J.

said, the practice of the Court is uniform not to allow the

defendant costs in cases of this sort. From these authorities

the practice appears to have been settled in both courts,

that wherever a plaintiff succeeds on a trial in any part of

his demand divided into different counts in his declaration ;

whether the defendant have pleaded one plea to all the

counts jointly, or pleaded to them separately, and separate

issues have been joined, on some of which he has succeeded ;

yet he has never been allowed costs on that part of the plain-
tiff's demand which has been found against the plaintiff. And
the same rule has prevailed where a defendant has succeeded

on a demurrer as to part of the plaintiff's demand. And it

seems difficult to make a distinction in favour ofthe defendant,

between a case where the plaintiff himself severs his demand

by
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by dividing it into two counts in his declaration, and where 1801.

the defendant severs it by his plea, as he has done in the pre-

sent case. The cases relied on by the defendant are three

late cases; Day v. Hanks, 3 T. R. 654. 30 Geo. 3. Bur- STAN WAT.

rows v. Rolls, C. B. 32 Geo. 3. and Griffiths v. Davis,
8 T. R. 466. which are distinguishable from the present
case in this respect, that in them the only issue joined was

found for the defendant, and there was no issue or trial on

which the plaintiff succeeded. For in those cases the defend-

ant had pleaded to part only of the plaintiff's demand, and

let judgment go by default as to the residue ; and the only
issue joined, aud on which the parties went to trial, was

found for the defendant; the plaintiff having succeeded only
on the inquiry of damages, and the defendant on the trial of

the issue. On this distinction the courts seem to have founded

themselves in relieving the defendant from what appeared to

them a hardship, which by the practice of both courts lie was

subject to in cases falling within the former decisions. But

as the present case falls within the former authorities which

have been long established, there having been separate issues

joined and tried on different parts ofthe plaintiff's demand, on

one of which he has obtained a verdict, and does not fall

within the last class of cases I have mentioned, the defendant

not having admitted any part of the plaintiff's demand by

letting judgment go by default, but by denying the whole,

having compelled him to join issue, and go to trial on that

issue as to part ; we are of opinion that the settled practice

hitherto observed must prevail in this case, and that the de-

fendant is not entitled to have any costs taxed for her. The

consequence is that

The Rule must be discharged.

Espinasse shewed cause against the rule ; and

Wigley supported it.



CASES IN TRINITY TERM,

1804.

Wednesday, CttARNLEY against WlNSTANLEY and his Wife.
June 6th.

A declared HT^HE plaintiff declared in covenant, that by indenture

in covenant JL under seal dated 7th of December, 1793, between the

hfrh
n

us'n
a

d

nd
Plaintiff of the first Part>

the defendant Frances, by her then

for that B.,

'

name of Frances Brown spinster, administratrix of John

term'r
1^"1" BrOWn

>
f the second Part>

and ^ R - of the tnird Part> the

covenanted
'

plaintiff and the said Frances agreed to leave to W. R. to

with A, by collect certain debts of the late partnership between the

certain* ac-

VC
plaintiff and the defendants' intestate, and to settle all differ-

counts in dif- ences, by leaving to W. R. the adjustment and final settle-

tweenlhe^ Tnen * f sucn accounts: they therefore conveyed all the debts

to arbitra- and effects of the partnership to W. R. the arbitrator. And
tion, and to

ftie plaintiff and the said Frances covenanted with each other
abide and per-
form the that they would well and truly obey, abide and perform the
award pro- award of W. R. in the premises, provided the award should
vidcu. it were
made during

be made during the natural lives of the plaintiff and the said

their lives. Frances. The plaintiff then stated, that though he had per-

testino- that*
f rmed his part of the indenture, yet protesting that the de-

B. had not, fondant Frances before her intermarriage did not observe and

tOTmarriiTe
11"

Perforra >
&c -> and that tne defendants since their intermar-

performed
'

riage have not observed, performed or fulfilled any thing in

her part of
tne SSL\^ indenture contained on the part of the said Frances ,

the covcumit

averred that
'

he averred, that after the making of the said indenture

after making and the intermarriage of the defendants, and during the

and the inter- joint lives of him, the plaintiff, and the said Frances, viz. on

[ 267 ] the 22d of July, 1803, W. R. duly made his award concern-

marriage of jng jne premises, and awarded the said Frances to pay to the

ants, the arbi- plaintiffa certain sum on the 10th ofAugust, then next ; of all

trator which premises the defendants had notice, &c. The plaintiff

to pay A.
'

then alleged, as a breach, that the defendants did not on

acertainsum; the said 10th of August, and after making the award, pay

fe'ffedaTreach
^e sum awarded ; contrary to the said indenture and the

for non-pay-
ment of such sum. After verdict on non estfactum pleaded ; held that upon this de-

claration it must be taken that B. intermarried after the submission and before the

award made ; in which case, although the plaintiff* could not recover upon the breach

assignedfor non-payment of the sum awarded, because the marriage was a countermand
to the authority of the arbitrator ; yet as by the marriage itself B. had by her own act

put it out of her power to perform the award, the covenant to abide the award was

broken; and therefore judgment could not be arrested on the ground that the mar-

riage was a revocation of the arbitrator's authority, and that so the plaintiff could not

recover asfor a breach by non-performance of the award.

corenant
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rovenant of the paid Frances / and so the plaintiff says, that 1804.

the defendants have not, nor hath either of them kept with
~

him the covenant of the said Frances, although requested, &c.
against

To this the defendants pleaded non est faclum ; and after WINSTAN-

verdict for the plaintiff it was moved in arrest of judgment, an(j

L

wife.

that the marriage of the defendant Frances after entering in-

to the covenant to submit to arbitration, and before any award

made, was a revocation of the arbitrator's authority, and con-

sequently there could be no breach of an award which he had

no authority to make.

Topping and Scarlett shewed cause against the rule, and

distinguished between the submission of a feme to arbitration

by parol and by deed; Bro. tit. Arbitrement, 45. b.pl. 35 ;
that

however her subsequent marriage before any award made

might be a, revocation of the former, it was not of the latter.

The anonymous case in Sir W. Jones' Rep. 388., which is the

only direct authority in support of the revocation, was pro-

bably a submission by parol. And though the case of Samin
v. Norton ft Uxor^ which was a submission by bond, may
seem to be against that distinction, as reported by Ktblc in

his 2d vol. (), yet it appears from the report in the 3d vol.

(b) of a subsequent date, that the Court conceived that the

plea of intermarriage before the award made was no an-

swer to the action on the bond; and finally the defendants

agreed to enter into a new bond. But even admitting the r 26S 1

marriage to be a revocation of the arbitrator's authority,

though conferred by deed, yet Fyw/or'scase (c) is an authority

in point to shew that such a revocation by the party's own act

is no discharge of her express covenant to abide the award ;

but her having thereby incapacitated herselffrom abiding the

award is a breach of such covenant, for which she is liable in

this action, her husband being joined for the sake of con-

formity. [Tn answer to a doubt started by the Court whether

the breach were properly alleged to meet the last view of the

case, and whether the breach should not have been specifically

assigned that the defendant Frances did not abide the award, by

intermarrying with the other defendant, and thereby incapa-

citating herself from performing it ;] they answered, that

though such a breach were not formally assigned, and the

declaration might possibly have been bad on special demur-

(a) 2 Keb. 865. 877. (b) 3 Keb. 9.

(c) 8 Rep. 81. b,, and vide 4 Rep. 61. *.

VOL. V. P rer,



268 CASES IN TRINITY TERM,

1804. rer, yet upon the whole of the count it did sufficiently appear
that the defendant Frances had not abided the award, but had

rendered herself incapable of abiding it; and the action is

WINSTAN- on the deed, and not on the award.

/ff Park and Richardson, contra, relied on White v. Gifford
and others, I Roll.Abr.33l. tit. Authentic, E.plA. as another

authority in addition to the case in W. Jones, 388. to shew

that marriage is a revocation of a prior submission to arbitra-

tion by a feme ; and said that there was nothing in either of

the books to warrant the distinction set up. Then taking that

point pro concesso, it cannot in reason be a breach of a cove-

nant, to abide an award, not to pay a sum of money directed

[
269 ] by an award which the arbitrator had no authority to make ;

and the non-payment ofthe money is the only breach assigned.

Supposing the fact of marriage before any award made could

be deemed a breach of such a covenant, yet it ought to have

been specifically assigned as a ^breach, so that issue might
Lave been taken upon it : but it is not alleged as a fact, but

merely stated collaterally by way of introduction. If meant

to have been insisted on as a revocation of the authority, it

should have been pleaded as such, in the same manner as

the revocation of the authority was pleaded in Vt/nior's case,

in order to shew in what manner the defendant had not

abided by the award. As it now appears, non constat that

the marriage may not have been with the consent of the

plaintiff, and then it would be no breach. [Lawrence J.

The only matter put in issue was whether this were the

deed of the defendant. If the defendants had meant to in-

sist that the marriage was no breach of the covenant, be-

cause had with the consent of the plaintiff, it was open to

them to have pleaded such consent. There is nothing in

the form of the declaration to have shut them out of such

a plea. Lord Ellenborough C. J. There is a sufficient state-

ment to shew the fact of marriage before the award made,
and that is primafacie a breach of the covenant to abide the

award ; because by that act the defendant Frances disabled the

arbitrator from making any award. Then if the defendants

would insist on any matter to shew that the marriage was not

a breach, it must come from them.] Though marriage operate

in law as a countermand to the arbitrator's authority from his

inability to bind a feme covert without her husband by his

award ; yet the act of marriage, being lawful, is not in itself

a breach
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a breach of tho covenant ; for then such a covenant would ope-

rate in restraint of marriage generally,extending*as it does to
~~

an award made at any time during the lives of the parties, against

which operation the Jaw will not admit of. Lowe v. Peers(a). WixsrAivtE

[Lawrence, J. observed, that this argument would go the
#f

'

length of saying that a woman who covenants when single

may always break her covenant with impunity by marrying.]
Lord ELLEN BOROUGH, C. J. If this had come on upon a

special demurrer as for a defective allegation of the breach of

covenant by marrying, there would have been good ground
for the defendants' objection to the manner of declaring, for

here the breach of covenant arising out of the facts shewn by
the declaration is the fact of the defendant's intermarriage
before any award made, by which the defendant Frances inca-

pacitated the arbitrator from making any award to bind her,

and thereby broke her covenant ,to abide the award of the ar-

bitrator. But the plaintiff not relying on this, proceeds to

shew by way of breach that the defendant Francesdid notpay
the money awarded after such intermarriage. But notwith-

standing the plaintiff* has stated his real gravamen in formally,

yet if upon the whole it appear that the defendant Frances

has committed a breach of covenant, the judgment cannot be

arrested. Now here the plaintiff

1

, protesting that the defend-

ant Frances did not before her intermarriage observe her part o f

the indenture, avers, that after themaking of the indenture, and

the intermarriage of the defendants, the arbitrator made his

award. That is a sufficient allegation of the fact of the mar-

riage being before the award, which constitutes a breach of

the covenant, to warrant us in givingjudgment for the plain-

tiff* on that ground. And this upon the principle, which we
had occasion to consider very fully in a late case (b) ; that

however defective the pleadings, and however imperfect the

prayer of judgment on either side may be, we are bound ex

ojficio to give such a judgment as upon the whole record the

law requires us to do.

GROSE, J. We cannot arrest (he judgment, if upon the

whole record it appears that the defendant has committed a

breach of the covenant declared on.

LAWRENCE, J. The foundation ofthe motion to arrest the

judgment is, that it appears that the defendant Frances inter-

married with the other defendant before the award made,

() 4 Burr. 2225. (b) Le Bret v. Papillon, 4 East, 502.

P 2 which
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1804.

CHAIINLEY

against

and Wife.

which it is insisted amounts to a revocation of the arbitrator's

authority; but the marriage itself is a breach of the covenant
, . , ,

. , Ip, .

to abide the award ; and it the fact relied on so far appear as

to lay a foundation for the motion, that breach must also ap-

pear on the face of the declaration. It is therefore inconsist-

ent in the defendants to say that we cannot take notice of

the marriage before the award made, which is the ground of

the objection to the declaration in arrest of judgment.
LIE BLANC, J._ declared himself of the same opinion.

Rule discharged.

[272]
Thur$day,
June 7th.

The demand-
ant in a writ

of right must

allege in his

count that

his ancestor
was seised of
right as well
as that he was
seised in his

demesne as of
fee. Qu. Whe-
ther if one

through
whom title is

derived be

improperly
stated to be
heir to her

brother, who
it appears by
the record
had a son who
survived him,
and through
whom title is

properly de-

rived, such
erroneous ap-

pellation of
the sister as

heir to her

brother be
fatal.

DOWLAND against Si.ADEand Wife.

AT the court of the manor and forest manor of Gilling-
ham in the county of Dorset, holden on the 2d of May,

40 Geo. 3., Thomas Dowland prosecuted his writ of right

close against William Sladeand Elizabethhiswife, as follows:

George the Third, &c. To Sir T. Sykes, Bart, lord of

the manor of Gillingham in Dorsetshire, or his steward of the

same manor,.greeting We command you, that without de-

lay and according to the custom of the manor aforesaid, you
do full right to Thomas Dowland concerning 18 acres of

land, &c. with the appurtenances, in the tithing of Bourton

in the manor aforesaid, which William Slade and Elizabeth

his wife deforce him of, that we hear no more complaint for

want of right. Witness ourself," &c. And thereupon the

said Thomas Dowland makes his protestation to prosecute
the same writ in the said Court, in the form and nature of

a writ of right patent at the common law according to

the custom of the manor aforesaid ; and finds pledges to

prosecute, &c. The record then set forth the command
to the bailiff of the manor to summon the defendants on a

given day; at which day
" Thomas Dowland (by his at-

torney) demands against the said W. S. and E. 18 acres of

land, &c. in the tything of Bourton in the manor of Gilling-

liam, in the county of Dorset, and within the jurisdiction of

.this Court; and whereof he says that Thomas Gamlyn was

seised in his demesne as offee, according to the custom of the

manor aforesaid, in the time of peace, in the time of the Lord

George the Second, late King of G. JB., &c. and within 60

year*
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DoWtANO
against
SLADB

aud WifeJ

years now last past, by taking the esplees thereof to the value, 1801.

&c. and died thereof seised, leaving one Elizabeth his wife

him surviving, and/row the said Thomas Gamlyn the right to

the said tenements with the appurtenances descended and

came to one William Gamlyn as brother and heir of the said

Thomas Gamlyn, subject to the estate of free bench of the

said Elizabeth therein, according to the custom of the manor

aforesaid ; and/row the same William Gamlyn, the right, &c.

subject, &c. descended and came to one Hannah Dowland, as

eldest cousin and heir of the said Wm. Gamlyn, according to

the custom, &c. viz. as eldest daughter and heir of Hannah
Ball

t
who was the only sister and heir of one other Thomas

Gamlyn, who was thefather as well of the said first mentioned

Thomas Gamlyn as of the said Wm. Gamlyn, which said

Elizabeth Gamlyn died in the lifetime of the said Hannah

Dowland; andfrom the said Hannah Dowland the right, &c.

descended and came to one Thomas Dowland the son and

heir of the said Hannah Dowland, and from the said Thomas

Dowland, the son of the said Hannah Dowland, the right,

&c. descended and came to the said Thomas Dowland,tlie new

demandant, as son and heir of the said Thomas Dowland, the

son and heir of the said Hannah Dowland', and that this is

right he the said Thomas Dowland, the now demandant, of-

fers," &c. To this the defendants demurred generally, and

judgment was given for the demandant in the manor and fo-

rest Court, to recover his seisin of the tenements, &c.

The defendants thereupon prosecuted a writ of falsejudg-
ment returnable in the Court of Common Pleas ; and the

sheriff in his return stated, that he had recorded the plaint in

question, and then set out the whole of the proceedings at

length, including those before mentioned; on which the fol-

lowing causes of false judgment were assigned ; 1. That no [ 274 ]

seisin of right of the premises is in the count alleged and aver-

red in Thomas Gamlyn, who is therein alleged to have been

last seised, and from whom the demandant deduces his title ;

and that the right is in that count alleged to have descended

to the several persons therein named in succession from the

said Thomas Gamlyn, who for aught appears had no right y

and that the title is attempted to be deduced to the demand-

ant from an ancestor who is not alleged to have any right,

but for aught appears might have been seised of wrong, and

the right have been in those who were seised of and held the

same
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** same premises since the death of the said Thomas Gamlyn /

DOWLAK& an(* lnat tne root f *^e demandant's title is defectively and

against erroneously alleged. 2. That supposing the, said Thomas

Gamlyn, the person last seised, to have had any right, no right
is deduced from him to the demandant, inasmuch as the said

Hannah Dowland is in the said count alleged to be the heir

of the said William Gamlyn , and the right to the premises
to have descended to her as the heir of Hannah Ball, which

Hannah Ball must therefore have died before the said Wm.
Gamlyn, or the said Hannah Dowland could not have been

heir to the said William Gamlyn, or the right have descended

from the said William Gamlyn immediately to the said Han-
nah Dowland, and yet the said Hannah Ball is in the said

count stated to have been the sister and heir of Thomas

Gamlyn the father, who must therefore have died in the life-

time of Hannah Ball, and to which said Thomas Gamlyn the

father, William Gamlyn the son, who survived Hannah Bait,

must have been heir, and to which said Thomas Gamlyn the

father Hannah Ball never could have been heir, if it be true,

as there alleged, that Hannah Dowland was heir to William

Gamlyn at the time of his death, and that the right descended

immediately from him to her. There was also a third cause

of false judgment stated, (but this was not insisted on upon
the argument in this Court,) 7312. that no custom of the manor

is alleged whereby it appears that eldest daughters and eldest

female cousins are entitled to be heirs alone and exclusively

of their younger sisters. The Court of Common Pleas for

the second cause above alleged reversed the judgment of the

Court below : upon whichjudgment ofreversal a writ oferror

was brought in this Court, and the common error assigned.

This case was argued in last Easter term by
Abbott for the plaintiff in error, (the original demand-

ant.) As to the first error assigned, that Thomas Gam-

lyn, the ancestor from whom the demandant derives title,

is only stated to have been " seised in his demesne as

of fee," without adding,
" and of right;" these words

are not necessary (though it was admitted that they are

to be found in all the precedents of writs of right) (a) ;

(a) The words et de jure are omitted in one precedent only, which is

in Rastal, tit. False Judgment, pi. 9. (the precedent which was followed

in this case) ; but this was admitted to be a mistake ; for, on searching:

the roll, those words were found to be inserted.

for
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for it is not necessary to allege any matter in pleading which

cannot be traversed, and need not be proved ; and the tenant

cannot admit the seisin, and traverse the right to the seisin :

and a wrongful seisin is sufficient to sustain a writ of right.
Nor is it necessary to allege matter of law; and whether the

seisin be of right or of wrong is a question of law and not of

fact. Whatever the practice may have been, the necessity
of it must be tried by referring to principles. In case for

disturbance of a common way or other appurtenant to land,
it is usual to say that the plaintiff was lawfully possessed of

the land; yet that is not necessary. Indictments for murder

always say, that the deceased was " in the peace of God and
of our Lord the King," and yet that is not necessary to be

alleged (a). The books which treat of the writ of right only

say, that it is founded on a seisin in fee-simple of a man or

his ancestors ; they do not say a lawful or rightful seisin.

Co. Lit. 158. It can only bind between the parties. It is

called a writ of right^ not because it is founded only on the

right, but because it is adapted to the recovery of it when all

other possessory remedies fail. Lit. s. 514. says, that if the

demy mark be not tendered,
' 4 the grand assize ought to be

charged only to enquire of the mere right, and not of the

possession," &c. The words,
u which he claims as his right

and inheritance," are not in any of the precedents of ihe

writs in FilzherberCs Nat. Brev., or the Register, when

directed to lords of manors, but only in the writs in C. B. ;

quia dominus remisit curiam. The statute of limitations,

32 H. 8. c. 2. speaks only of seisin or possession, not of

lawful seisin. And Lit. s. 478. shews, that a wrongful seisin

originating in a disseisin is sufficient to sustain a writ of

right ; as " if a man be disseised by an infant who aliens in

fee, and the alienee dieth seised, and his heir entereth, the

disseisor being within age, it is in the election of the disseisor

to have a writ of dum fait infra celatem, or a writ of right,

against the heir of the alienee.
'* And this is confirmed by

.Lord Coke's Comment. Co. Lit. 278. b. The subject is re-

sumed in s. 481 ; and in s. 482 another instance is put ofa re-

covery upon a seisin acquired by wrong :
"

if he in the re-

mainder had entered upon the tenant for life and disseised

him, and after the tenant enter upon him, and after the tenant

(a) Hydoo's case, 4 Rep. 41. if.

for

1804.

DOWI.AND
against
SLADE

and Wife.

[276]

[S77]
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1804. for life by such recovery lose by default and die, he in re-

mainder may well have a writ of right against him which re-

covers, because the raise shall be joined only upon the mere

SLADE right, &c., yet in, this case the seisin of him in the remainder
and Wife. was defeated by the entry of the tenant for life." Upon

which Lord Coke, (Co. Lit. 280. b.) observes,
" Here a dis-

seisin gotten by wrong, and defeated by the entry of him that

right hath, is sufficient to maintain a writ of right against the

recoveror in this case." The case put by Littleton may be

the very case here. For suppose Thomas Gamlyn the an-

cestor, on whose seisin the demandant counts to have had a

remainder expectant on an estate for life, and to have entered

on the tenant for life, and thereby acquired a wrongful seisin,

and to have been afterwards ousted by him, and then have

died ;
and then the tenant for life to have died

;
the count

could not properly have been otherwise framed than it is.

And if the count may be good in any supposable case, no ad-

vantage can be taken of it on demurrer or on error. One
who has a wrongful seisin may yet have more right than

another. To shew that the tenant cannot admit the seisin

and traverse the right, he cited M. 27 Ed. 3. fo. 85. pi. 26.

and Fitzh. Air. Droit. pi 20. S. C., where Thorpe, C. J.

said, that the tenant ought to have denied the seisin, and not

to have acknowledged it ; for when he acknowledged that, he

acknowledged the right to it per degrees. The issue in this

form of proceeding is only on the right comparatively ; for

the issue is that the demandant has more mere right than the

tenant. And on this issue the tenant is to begin, unless he

tender the demy mark, in order to put the demandant to prove

[ 278 ] the seisin in the reign alleged in his count. There is a record

in Booth's Real Action (a), of the form of the issue on a

tender of the demy mark ; and there the grand assize are

directed to enquire whether the demandant were seised of

the tenement in dominico suo ut defeodo (not saying et dejure)

tempore dicti domini regis Henrici octavi (b). He then re-

ferred to various precedents in formedon Sf juris utrum, the

one the writ of right of tenants in tail, H. 18 Ed. 4. 23. pi.

6., and Bro. Abr. Droit de Recto, pi. S3. : the other, the ec-

clesiastical writ of right, Fitzh. Nat. Brev. 50. G. (p. 116. ed.

1755.) where the allegation is onlj of the seisin in fee, and not

(<z) P. 102., and vide p. 98 , and 1 Reeves' Hist, of Law, 429.

(*) Sec also another similar precedent in Lit. s. 514.

of
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of the right. 1. In formedon, Rastal, tit. Formedon in Re-

mainder, pi. 3. Co. Entr. Formedon in Descender, pi. 5. The

donees in tail are only said to have been seised in dominico

suo, &c. without the words dejure; though their heir is stated

to be seised dejure. There are separate counts also against

four vouchees in the same form. In ibid. pi. 10. the feoffees

to uses are not said to be seised dejure : but the.heir in tail

who entered is said to be so seised. In Co. Entr. Formedonin

Remainder, pi. 14. neither fhe donor nor the feoffees to uses

before the statute, nor the cestuy queuse after the statute, are

said to be seised de jure. Former proceedings are there set

out, which have not those words ;
and the tenant pleads with-

out them as to some persons, though as to others, the words

dejure are introduced. There is a like precedent, ib.pl. 15.

and ib.pl. 16. In Reverter. In pi. 18. in Reverter, the donor

is not stated to be seised dejure, though the seisin of the do-

nee is so alleged. In Rastars Entr. Formedon, pi. 5. the donee

is first said to have been seised in dominico suo ut defeodo

only, and then to have died seised, &c.feodoetjure. In pi. 6.

the seisin of the donor is alleged without the words dejure ;

that of the donee with them. In ib. Formedon in descender,

pi. 8. the donee is seised in dominico suo ut defeodo talliato ;

but the heir is seised, &c. defeodo etjure. In pi. 9. both the

donee and heir are said to be seised only in dominico suo ut

defeodo talliato. In Resceit. in Formedon, pi. 5. the donor is

seised in dom. suo ut de feodo, the donee in dom. suo ut de

feodo talliato. 2d, In Juris utrum the issue is, Whether the

demandant have more to hold mfrankalmoigne, or the tenant

as his lay fee ; and the demandant always counts on some

seisin of his predecessors or of his own. In Co. Entr. Juris

utrum, pi. 1. the count is of a seisin infee in right ofthe chan-

try : the tenant pleads a gift in tail, and several descents ; but

neither the seisin of the donor or donee or heir in tail is said

to be dejure. In pi. 2. the demandant alleges seisin in dom.

suo ut defeodo et dejure hospitalis. In pi. 5. it is in dom. suo

ut defeodo et jure ecclesice. In pi. 4. it is in dom. suo ut de

feodo etjure, injure ecclesice : but the verdict only finds the

seisin in dom. suo ut defeodo, in jure ecclesice. In pi. 5. the

count is the same as in pi. 4. In Rastats Entr. Juris utrum,

pi. 2. it is in dom. suo ut defeodo etjure injure ecclesice. PI. 3.

states the seisin ut dejure injure ecclesice. PIA. in dom. suo

ut defeodo etjure ecclesice. But the tenant pleads a seisin in

fee,

1804.

DotTLAND

against
iiuum

and Wife.

[279]
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1804;
fee, without saying dejurc. PL 5. states the seisin ut defeodo

ctjure hospitalis ; pi. 6, 7, and 8, ut defeodo injure Cantarice*

against The entries, therefore, in Juris utrum are in both ways, which
SLADE shews that the variation is not material. As to the second

ground of error, on the repugnance of calling; Hannah Ball
2d Objection. ?..*. i ., , ~ , ., ,, ,

the heir or her brother Inomas Gamlyn the elder, when it

f 2RO 1
aPPears that he had a son, Wm. Gamlyn who survived him ;

if the word heir be rejected, the descent will be well pleaded.
But it will be urged that all allegations of title in a writ of right
are material and must be proved, and that as both the alle-

gation that the right descended from Wm. Gamlyn to Han"
nah Dowland, and the allegation that Hannah Ball, as heir

to whom Hannah Dowland claims, was the heir of her brother

Thomas Gamlyn the father of the said William Gamlyn, can-

not by possibility be proved, the count is bad for the repug-

nancy in stating the title. The objection, however supposes
the word heir to denote necessarily a person in whom an estate

actually vested by descent ; but it does not : and if it did, it

not being necessary to state in terms who was the heir of

Thomas Gamlyn the elder, that word may be rejected as

surplusage. It is a general rule in pleading so to construe

words as to make all the parts consistent if possible. The
word heir is often used in pleading to denote the person

through whom a succession or descent is derived, and in

whom, if living at a certain period, the estate would have

vested, but did not vest. Co. Entr. Quare Impedit, pi. 1.

Winch's Entr. 510. Formedon in Remainder, ibid. Quare

Impedit. 865.911. Co. Entr. 18\.Droit,pl. 1. tit. Formedon,

pi. 18. Hearne's Pleader, Formedon in Reverler, 501, &., and

Winch's Entr. 506. In the two last precedents if the count

could have been avoided by shewing that the brother of the

donor was not his heir as alleged in the count, it would have

been sufficient to have pleaded that the donees were the

daughters of the donor ;
but in both cases the plea goes on

to shew a recovery suffered ; and in the latter it even ap-

pears that one of the daughters died without issue before the

recovery, by which her moiety vested in her sister in fee. In

the present case, however, it was sufficient to have shewn that

[ 281 ] Hannah Ballwas the sister of Thomas Gamlyn the elder ,
with-

out saying that she was his heir: for it could not have been

presumed that he had any other sons than those mentioned in

the pleadings, or that he had any brother. The general cur-

rent
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rent of authorities omits the word heir in such cases. Co. Ent.

Eject.pl. 6.fo. 196. Quare Impedit^pl. 12.fo. 494. The word

heir is a term of law ; and the repugnance arises from attribut-

ing to Hannah Ball a character in law which did not belong

to her, not from attributing to her any relationship or degree

of kindred inconsistent with what was before attributed to her,

nor in introducing anyfact to shew that a good title could not

have been derived through the relationship attributed before.

Whether from the several relationships stated she were heir or

not to her brother was a mere legal consequence, upon which

no issue could have been taken ; and it may therefore be re-

jected as a nugatory allegation of a matter of law, contrary
to the facts stated, which are sufficient to entitle the demand-

ant to recover. French v. Wiltshire, Andr. 67. Com. D/g**

Pleader, C. 28, 29. 1 Ventr. 119, 1 Lutw. 25.

Dampier for the defendants in error, the tenants: 1st, The
seisin should have been stated as defeodo etjure. In a proceed-

ing not much in use the form of the precedents without one

exception (for the precedent in Rastal, tit. False Judgment,

pi. 9. is found to be defectively stated in the book, upon
reference to the roll itself) is entitled to great weight. Of
these there are eleven precedents in Liber Intrationum (a) ;

one in the notes to Fitz. Nat. Brev. (6), which are by Lord

Hale; one in Cro. Car. 310. ; five in Coke's Entr.(c) ; and
seventeen in RastaVs Entries (d)i in all of which the seisin

is stated to be defeodo et dejure. The precedents in Forme-

don and Juris utrum do not apply : neither the tenant in tail

in the one, nor the parson in the other, have the whole estate

in the land in them, which is derived from the donor in tail

in the one, and the gift infrankalmoigne in the other. The
donation or gift, the root and origin of the claim, must be

shewn, and it is not sufficient merely to shew a seisin of the

estate displaced and turned to a right. The issue is not on

the right. In Formedon the issue is non dedit. A formedon
may be founded on a devise. In most of the precedents in

formedon the seisin of the donor is not stated, but merely
the gift ; except where, as in one precedent in Coke's Entr.,
the whole estate is claimed in formedon in reverter But the

(a) 1. ft., 2. a. & &., 22. 1. &., 107. 130. *., 150. *., 151.*., 95. *.

(ft) P. l.n. a. 1. (e)181.a.

(d) 241. 6. pi. 1. 2, 3, 5., 244. b, pi. 2, 3, 4,5., 246. a. pi 2, &C. 3, 4, 5.,

524. a. pi. 1. 2., 130. I. pi. 1., 343. b. pi. 8, 9, &c., 273. a. pi. 8.

great

1804.

DOVZ.AND
againtt
SLIDE

and Wife.

[282 J
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1804. great majority of the precedents in formedon state the seisia

of the estate tail to be de feodo et dejure. Of seventeen

precedents in Coke's Entries^ fourteen are dejure ; of seven

SLADE in Winch all are de jure; of nineteen in Liber Intrat .,

and Wife,
eighteen are dejure; and of thirty-two in Rastal, thirty

are de jure ; and in one of the remaining two the person last

seised in remainder, whose estate is displaced, is stated

to be seised dejure; and frequently the first taker has only
an estate for life when the seisin defeodo et dejure cannot be

stated. The three instances in Coke's Entries where de jure

is omitted are of estates given to uses before the statute, when
the estate- tail being given to the feoffees to uses, and they not

having the usufruct but only the legal estate, might be the

283 ^ reason why the seisin was not stated de jure. As to the two

passages cited from Littleton, it may be true that one who
has no right may be estopped from setting up the wrongful
seisin of the other, who has a better right against him: but it

does not follow that the count is not to be in the general form.

It may be considered in law as a rightful seisin as against a

wrong-doer who has no right. This objection, however, does

not rest merely on the precedents : but is founded in sub-

stance, on considering the nature and object of a writ of

right, the issue joined in
it, and the effects of it. A writ of

right is to recover the whole estate in the land, and to put the

demandant in possession, in full seisin, notwithstanding any in-

ferior intervening rights, which the tenant or those under

whom he claims may have acquired by length of possession.

It is not therefore unreasonable that the forms of such a pro-

ceeding should be strictly observed. The right to lands is di-

vided into the jus possessionis and the jus proprietatis. The
former of which is sometimes used to denote such a right as

may be enforced by a possessory real action; but as applied to

a writ of right, ihejus possessions is immediately consequent

upon the recovery oftliejusproprielatis,and theCourt enforces

it by the writ of seisin upon its being found by the grand assise

which of the parties has i\\emqjusjus. The object therefore is

to acquire both, but the point ofinquiry is as to the right. It

is what the demandant in all the precedents asserts and claims,

and what the tenant denies in terms
;

it is what the inise is

joined upon, what the grand assize is charged with, and what

the judgment decides. It would be strange then if the de-

mandant need not claim the land as his right and inheritance

in the writ, or that the seisin by virtue of which he claims to

recover
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recover the right need not be alleged to be a seisin of right, ]go4.

or that he should recover a seisin *
of right which is not al-

leged to be such
;

or that that which, for aught appears on

the record, was not a seisin of right in the ancestor should

become a right in the heir, and by this recovery be converted and Wlfe-

into a seisin of right. The form of the writ of right is given *[ 284 ]

in 1 Reeves' Hist, of Law>,
399 of the count in p. 427, 8., as

it is in Bracton, and of the plea in p. 475, 6, &c. From

thence it appears that the demandant could not have the jus

proprietatis unless his ancestor were seised of the right as

well as had the possession : the seisin of the right is there-

fore a substantial allegation. If the words dejure could ever

have been omitted with propriety, it might be expected to be

in the case of copyholds, where the nature of the tenure vests

the estate in the lord, though the tenants by custom have ac-

quired a permanent interest and seisin. Yet where a petition

in the nature of a writ of right for a copyhold is sued, the

nature of the remedy which requires the seisin to be stated

as of right, overcomes the difficulty ; and the seisin is stated

to be " in dominico suo ut de feodo et de jure ad voluntatem

domini, secundum consueludinem manerii," SfC. (a).

On the second objection, (after premising that the court of

ancient demesne where the demurrer was filed was not a

court of record, which appeared by the writ of false judg-
ment in C. .B., and by 4 Inst. 269.; and therefore neither

the stats. 27 Eliz. c. 5. nor the 4 Ann. c. 16. extend to it;

so that it was competent to take any objection to the count

which might in a court of record be made on special demur-

rer:) he contended, that in all actions by an heir, he must

shew how he is heir (6), and a fortiori in a writ of right (c) : [ 285 ]

and if so, he must set out his descent formally, and in such a

way as to be capable of proof; or it may be specially de-

murred to. And Mr. Reeves (rf), in his history, &c. cites

Bracton, 375. to shew that if any one were omitted in the

descent, or if there were any error in the person or the name
of any one mentioned in the descent, the action abates. Now
here it is not disputed that Hannah Ball, through whom the

demandant makes title, is improperly stated to be the heir of

Thomas Gamlyn the elder, which could not be, as he was

(a) Co. Entr. 206. 6. pL 10. Ratal's Entr. 130. A.

(&) 1 Salk. 355, and Hob. 333.

(c) 1 Reeves' Hist, of Law, 431, 2., and Bract, 374., there cited.

(<0 Reeves' Hist, of Law, p. 432.

her
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1804-. her brother, and he had a son who, it appears from another

part of the count, survived him. If this be stated as matter

of fact, it is incapable of proof; if as matter of law, it is er-

roneously stated. In Poll/bank v. Hawkins (a), where the
and Wife,

husband of tenant in fee declared in covenant on a seisin of

himself in his demesne as offreehold in right of his wife, it

was holden bad on special demurrer ; for that he ought to

have stated that he and his wife in right of his wife were seised

in their demesne as of fee ; though the objection there was

more critical than in the present case. None of the prece-
dents referred to e contra were tried upon special demurrer.

He concluded with referring on this point to the authority of

the Court of C. B., who had decided upon the validity of

this objection.

Abbott in reply, on the latter point, observed as to the case

of Polybank v. Hawkins, that the error there was in stating

the seisin, which was the root of the title. On the first point
he said, that the mise was not joined on the positive right,

but whether the demandant or the tenant had the better right,

and the verdict and judgment follows the mise. That the

judgment only concludes the two parties on the record, for

|
286 ] it is either that the demandant shall hold the land against the

tenant, or that the tenant shall hold it quit ofthe claim ofthe de-

mandant. [Upon a question put, whether the tenant mightnot
take the mise on the seisin only,] he answered, that that was

only done, as he could find, upon tender of the demy mark, to

enquire ofthe seisin ofthe demandant's ancestor in the time of

the king alleged. But that there was one precedent in Coke's

Entries (b) which runs thus :
" Et prced. J. C., SfC., per A. B.

att. suum veniunt et defend, pro prced. R. K. el eliam (which by
reference to the roll appears to be a misprint for seisinam)

prced. W. R. de quo," &c. and prays in aid, &c.

Lord ELLENBOROUGH,C.J. inthis term deliveredjudgment.
This was a writ of error brought upon a judgment in the

Court of C. P. on a writ of false judgment returnable in that

court, complaining that falsejudgment had been given in the

court of the manor and forest of Gillingham, in a plea of land

between these parties. The sheriff, in his return to the writ of

felsejudgment, states, that he had recorded the plaint, and sets

out the proceedings in a writ of right close, and the count

founded thereon; and by which T.Dowlandby his attorney de-

(fl) Dougl. 388. (*) J81. a. pi. 4.

mantled
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tnanded against William Slade and Elizabeth his wife, the de- 1804.

fondants in error, certain lands situate in the manor ofGilling-
T^

ham, in the county ofDorset, and within the jurisdiction ofthat aJalnst

court, and whereof he said, that Thomas Gamlyn was seised in SLADE

his demesne as offee, according to the custom of the manor

aforesaid : and then derives title by descent from T. Gamlyn
as follows, viz. that from the said T. Gamlyn the right to

these tenements descended and came to one William Gamlyn, [
287 ]

as brother and heir of the said Thomas, (subject to the es-

tate of free-bench therein according to the custom of the ma-
nor of Elizabeth, the wife of the said Thomas') ;

and that from

the said W. Gamlyn the right to those tenements descended

and came to one Hannah Dowland, as eldest cousin and heir

of the said W. Gamlyn, that is to say, as eldest daughter and
heir of Hannah Ball, who was the only sister and heir ofone

other T. Gamlyn, who was the father as well of the first

mentioned T. Gamlyn as of the said W. Gamlyn ; (which
said E. Gamlyn died in the lifetime of the said If. Dow-
land;) and from the said H. Dowland the right to the said

tenements with the appurtenances descended and came to

one T. Dowland, and from him to the now demandant.

Upon this record two objections have been made to thejudg-
ment which has been given in the court baron of the forest

manor of Gillingham for the demandant. The first
is,

that it is

not alleged that T. Gamlyn, from whom the demandant de-

duceshis title,was seised " in his demesne as offee AND RIGHT;"
but only "in his demesne as of fee," of the lands in question.

The second objection is, that in deducing the title from T. Gam-

lyn, the demandant claims through H. Dowland, who is stated

to be the heir of W. Gamlyn, and that the right descended to

her, as heir of H. Ball, who is stated to have been the heir

of one T. Gamlyn, the father of W. Gamlyn ; which could

not be
; for if H. Dowland was the heir of W. Gamlyn, H.

Ball, (through whom she claims, and who is stated to be the

heir of T. Gamlyn the father) must have died before W.

Gamlyn, in which case he, and not H. Ball, must have been

the heir of T. Gamlyn his father. On this writ of false

j udgment the Court of Common Pleas reversed the judgment [ 288 ]

of the court ofthe forest manor, being clearly of opinion that

this last objection was fatal : and though they did not decide on

the first objection, they inclined to think that fatal also ;
as all

the
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J804. the precedents with the exception of one only contained the

above allegation. On thisjudgment a writ oferror havingbeen

against brought, it has here been argued that the j udgraent of the Court
bLADB ofCommon Pleas is erroneous, for that the allegation, that the

1 e '

ancestor from whom the demandant claims was seised AS OF

Rie.HT, is but matter of form, which may be inserted in the

count or not; for that a writ of right may be maintained on a

wrongful seisin, as by an infant disseisor against his own alienee ;

that the seisin cannot be admitted and the right denied. And

though the issue be in this proceedingformally on the right, yet

the tenant, generally speaking, is to begin, and shew that he

has more mere right than the demandant : and though it was ad-

mitted that all the precedents of counts in writs ofright allege

the seisin de fare, and that upon further investigation there is

not even that single exception, which, when the case was ar-

gued in the Common Pleas, was supposed to exist ;
the entry

in Rastal by an examination ofthe roll having been since found

incorrect ; yet, from analogy to counts \nformedon andjuris
utrum which are proceedings in the nature of writs of right,

where the allegation dejure is frequently omitted
;

it was in-

sisted, that the averment that the seisin was de jure is but

aform, not necessary to be observed. And as to the last ob-

jection, it has been said, that the count need not have al-

leged that //. Ball was the heir of T. Gamlyn, and that

word may therefore be rejected, or understood only, as a word

of pedigree, and as denoting a descent mediately through, and

f 289 I no* directly and immediately from, that particular ancestor: or

ifnot, that as a good title is stated in fact, the party shall not be

prejudiced from a mistake in a legal conclusion from this fact.

But notwithstanding the ingenuity and learning with which this

case has been argued, we are of opinion that the judgment of

the Court ofC. P. must be affirmed; which Court, it may be rea-

sonably concluded, from what was said by the Chief Justice in

delivering his opinion,would have decided against the plaintiff

in error on both points, had it not been supposed that there ex-

isted one exception to the universality of alleging the seisin of

the ancestor of the demandant to be ofright: and as it is now
found that there is no such exception, it would be too much
to conclude that an allegation, which has not been found in

any case to have been omitted, may or may not be used ad

libitum in a proceeding, the object of which is to decide in fa-

vour
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vour of that party, whose right to the lands in dispute is 1804.

greatest. The reference to the 478th sect, of Littleton,
. f ... JJOWI.ANO

from whence it appears, that an infant disseisor may re~
against

cover in a writ of right against his alienee, does not shew SLAB*

that the form of the count must not be as the defendant

insists; for as between such parties, the disseisor has the

greater right; and his seisin, though acquired by wrong,
will establish a right against one who can only claim under

the demandant, whose alienation on account of his nonage

will not be binding. And the analogy from counts on writs

offormedon and juris utrum does not hold, for in them the

mere right to the .lands is not put in issue, as in writs of

right properly so called; for informcdon the general issue is

non dedit, that is, the entail, not the mere right, is traversed :

and in juris tilrum the general issue for the tenant is, that it

is his lay fee, and not the alms of the church ; (vid. Booth's

Real Actions, p. 222. and Co. Ent. 400.) But this matter [ 290 J

does not rest merely upon reasoning; for Bracton, in the

chapter referred to by Mr. Reeves in the passage cited at the

bar, and in whose time actions of this sort were common, and

who must have been well acquainted with what was neces-

sary to be alleged in counts on writs of right, lays it down

expressly, that the count must allege that the seisin was

dejure : the passage is to be found in p. 372. b., where the

a uthor having stated the form of the count in a writ of right,
in which the ancestor is averred to have been seised " in domi-
" nico suo ut de feodo et jure /' proceeds thus to comment
on the count :

" Non enim sufficit simpliciter proponere in-

" tentionem suam (by which word the count is meant,) sic

"
dicendo, peto tantam terram ut 'jus meum,' nisi sic illam

"
fundaverit, quod doceat ad ipsum jus pertinere, et per quam

"
viam, et per quos gradus jus ad ipsum debeat descendere.

" Item cum agat per breve de recto ad utrumque jus conse-
"
quendum (ss) tarn jus possessionis quam proprietatis de

" seisind talis antecessoris, non sufficit si dicat, quod talis ante-

"'^essor suus full seisitus in dominico suo ut de libero tene-

" mento tantum t

c vel in dominico suo ut de feodo tantum,'
"

nisi doceat quod in dominico suo ut defeodo, quod sub secon~
si tinet liberum tenementum, et totum jus possessorium, nisi
" dicat et adjiciat et jure, quod sub se continetjus proprietatis."
And afterwards in page 27S b. he adds,

" Si aulem in nar-

VOL. V. Q rations
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1804.

DOWIAND
against
SLADE

and Wife.

[291]

" ralionefaciendd aliquis articulorum procdictorum omittatur,
" et narralio a petente advocetur, ita quod error revocari non
t(
possit ; et petens clameum suum pro se, et hceredibus suis

" amittet in perpetuum" The same doctrine may be found

adopted in Fleta, book the 6th, c. 16. de Narrationibus^

transcribed apparently from Bracton. Upon these autho-

rities we are of opinion, that for the first objection the

count in this case is bad
;

that the judgment of the court

baron was false
; and that the judgment of the Court of

Common Pleas must be affirmed. And this makes it unne-

cessary to say any thing as to the second objection, or to ex-

amine the many authorities from the entries, which the in-

dustry and ingenuity of the counsel have brought together
on that point.

Judgment affirmed.

Thursday,
June 7.

The Court
will quash a
writ for irre-

gularity if it

have an in-

formal re-

turn, al-

though the

. day of the

return be

equally cer-

tain as in the

common
form.

[292]

REUBEL against PRESTON.

THE
defendant was arrested upon a bill of Middlesex

issued the 28th of May, returnable " on Monday next

after the morrow of the Holy Trinity," instead of the usual

return on Monday next after 8 days of the Holy Trinity (a).

Nolan obtained a rule for setting aside the proceedings for

irregularity, on account of this departure from the settled

form of returns ; against which

Marryat shewed cause, contending that the writ was

equally obligatory on the sheriff where there was a day
certain named in the writ for his making his return in term

time, in whatever manner it was computed. But
Lord ELLENBOROUGH, C. J. said, there was no reason

for departing from the settled form which had been always

adopted in describing the return days of the term in writs,

though by computation the sheriff might know as well on

what day to make his return. If the regular known forms

were departed from in one instance, a thousand whimsical

returns might be framed, and great confusion introduced.

Per Curiam, Rule absolute.

Marryat then prayed leave to amend, which was granted.

(a) Vide the Table of Terms and Returns, Tidd's Appendix, ch. 2. N.
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1804.

Friday,

WHITE against JONES, Marshal of K. B., &c. Junc 8th '

THE plaintiff declared in case against the defendant for B. being in

an escape, and stated that whereas one S. Mendel and
s"^

J. O. were indebted to the plaintiff in 400/., the plaintiff a joint action

for recovery thereof prosecuted out of B. 72. a special ca- ^"l
51

,?'

pias ad respondendum against them, marked for bail, &c. un-
justifies bail

tier which S. M. was arrested, and for want of bail was af- j
n an action

terwards committed to the custody of the Marshal, charged mistike Jr.

with the said action : and then proceeded to charge the against B.

Marshal for voluntarily permitting the said S. M. to go at
rule ^end-

large without the licence of the plaintiff, to his damage, &c. tied is served

Pleas, 1st, Not guilty. Sndly, Actio wow, &c. because after ^O^fTfl
the commitment of the said S. M. to the defendant's cus- who thereup-

tody a rule of court was made, ordering the said S. M. to n discharges

be discharged out of the custody of the Marshal as to the
tody, he not

said action, by virtue of which rule the defendant discharged being charged

the said S. M., &c. and upon which issue was taken. Sdly, any m e
y "

Actio non, &c. because after the commitment ofthe said S. M. than one ac-

to the custody of the defendant a certain rule of court was su i" f ^ f

made, &c. (and then the plea set out the tenor of the" rule, held that the

which was in titled " White v. Mendel" (omitting the other Jl

1^?1 was

.,,.., liable in an
defendant s name), and stated that bail having been put in r 293 ~i

and justified for the defendant, and allowed, the defendant action for an

should be discharged as to this action.) By virtue of which
escaPe -

rule the -defendant as Marshal afterwards discharged the

said S. M. And then the defendant averred that the said

S. M. was not at the making of the said rule, or at any oilier

time in his custody in any action whatsoever, except the said

action in the declaration mentioned, and that the person men-

tioned in the said rule by the name ofMendel is the same per-

son, 8fc.; which discharge of the said S. M. is the same es-

cape as that now complained of, &c. Replication, that the

bail mentioned in the rule in the last plea set forth to have

been put in and justified, were put in for the said S. M.,
and justified as in an action brought by the plaintiff against
the said S. M. only, and not in the said action so brought

against the said S. M. and the said J. O., as by the record

Q2 of
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1804. of the recognizance of such bail, &c. appears. And further,

that after the making of such rule, and before the defendant
\VniTE

against discharged the saicL/S. M. out of his custody, the defendant
JONES. had notice of the said premises. To this there was a gene-

ral demurrer and joinder.

Wood in support of the demurrer. This was a mere ir-

regularity in the justification of bail, which was intitled

" White against Mendel and another," instead of mention-

ing the other defendant's name. But whether bail were put
in or not, or irregularly put in, it will make no difference as

to the Marshal, who is at any rate bound to obey the rule of

the court, and cannot be liable as for an escape in so doing.
.Lord ELLENBOROUGH C. J. It is an unfortunate mis-

take, but we cannot help the Marshal. The rule was

294 J to discharge the defendant out of custody in one cause, in-

titled " While against Mendel," and the Marshal has dis-

charged him in another cause, a joint action of White against

Mendel and J. 0., for which he had no authority. I will

assume that Mendel was only charged in the Marshal's cus-

tody in one cause at the suit of White ; but then the rule

was nugatory, being intitled in a cause of " White against

Mendel" and the defendant not being charged in his custody
in any such cause. The rule therefore did not justify him in

discharging his prisoner in an action to which it did not apply.
The other Judges concurring,

Judgment for the Plaintiff.

Marryat was to have argued for the plaintiff.
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EDGCOM BE against RODD and Others.
Friday,
June 8th.

TO trespass for an assault and false imprisonment, the de- The Tolera-

fendants pleaded, 1st, not guilty ; 2ndly, that the assault
^^cA^.^o-

and imprisonment were by virtue ofa warrant under the hands \ ides (*. 1 8.)

and seals of the defendants, three justices of the peace for the
tlat an

y.P
er~

county of Cornwall, granted by them against the plaintiff upon ously disturb-

a complaint made to them as such justices by C.M. of a certain in any dls"

sen ti nir con*
misdemeanor by the said C.M. alleged to have been thereto- gregatiou

fore committed by the plaintiff against the stat. 1 W. & M. [ 295 ]

(c. 18. s. 18. the Toleration Act) : whereupon the plaintiff JjJ^Jproof
for default of such sureties as are in that statute expressed was before a jus-

committed to the prison ofBodmin in the said county till the t
,

1C(
:

1 J Peace

/ shall find
next quarter sessions, &c. And afterwards and before the sureties in

said quarter sessions, &c. it was agreed between the plaintiff
50l-> or in de-

and C.M. with the consent ofthe defendants, that C.M. should mjtted to pri-

not further prosecute the plaintiff for the said alleged offence, son till the

and should consent to his discharge at the then next ensuing ^ oifcon-

5
'

quarter sessions, &c. infull satisfaction and discharge of the viction for-

said assault and imprisonment. And then the defendants aver- lt 20lf to t"e

red, that at the then next ensuing quarter sessions, &c. (a), To an action

C. M. did not further prosecute the plaintiff for the alleged
asainstraa-

*istr3,tcs tor

offence, and then and there consented to the plaintiff's discharge; respa&s and

and the plaintiff was by order of the same court discharged
fa 'se impri-

accordingly. And the plaintiff then and there accepted C.M.'s pj'eJded a
^

not further prosecuting him for the said alleged offence, and charge pre-

his consent to the plaintiff's discharge, and the plaintiff's dis- them foranf
charge thereon, in full satisfaction anddischarge of the assault fence against

that clause,
andacommit-

raent for want of sureties under it, to the next sessions ; and that before the next sessions
it was agreed between the prosecutor and the now plaintiff*, with the consent of the commit-

ting magistrates (the now defendants) that the prosecution should be dropped, and the

plaintiff be discharged at the sessions for want of prosecution; that the plaintiff was

accordingly then and there so discharged infull satisfaction anddischarge of the assault
and imprisonment ; held this was no legal satisfaction, for either the agreement was

illegal, as stifling a prosecution for a public misdemeanor, and thereby impeding the
course of justice; or the satisfaction, if any, was moving from the prosecutor only,
and not from the justices; their authority over the prosecution being at an end after

the commitment of the plaintiff, and their consent afterwards to the prosecutor drop-
ping the prosecution being a mere nullity, and uo satisfaction for a prior injury, if any,
received by the plaintiff frorti their act.

(a) One of the defendants' was stated as oue of the justices before
whom the sessions was holdcn.

and
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and imprisonment ofthe plaintiff. There was a third plea only

differing from the last in omitting to state the agreement be-

fore the next quarter sessions after the commitment between

the parties, with the consent of thejustices to drop the prose-

cution ;
but only stating that at the next quarter sessions after

the commitment, the said C. M. did not further prosecute
the plaintiff for the alleged offence, but consented to his dis-

charge: and that the plaintiff was then and there discharged

by order of the same Court infull satisfaction and discharge of
the said trespasses , SfC. which same premises the plaintiff then

and there accepted infull satisfaction and discharge ofthe several

trespasses, &c. To these special pleas there were demurrers,

stating, with the common causes, these special causes, that they
did not shew with what misdemeanor the plaintiffwas charged

by the said complaint, nor whether the complaint were in

writing, or upon the oath of C.M. or any other person ; nor

for what misdemeanor the plaintiff was committed.

Burroughj for the plaintiff, said that, without entering into

the special causes of demurrer, the pleas were avoided by the

stat. 1 W. & M. c. 18. s. 18. whereby any person, guilty of

the offence with which the plaintiff was charged before the

defendants,
"
upon proof thereof before any justice of peace

"
by two witnesses shall find two sureties to be bound by re-

"
cognizance in 50/. and in default of such sureties shall be

" committed to prison, there to remain till the next quarter
"

sessions; and upon conviction of the said offence at the said

"
sessions, shall be liable to the penalty of 20/. to the use of

<c the crown." It was not therefore in the power of the pro-
secutor and the magistrates combined together, after the lat-

ter had committed the plaintiff to custody for trial for this

offence, in default of the sureties required by the statute, to

agree to his discharge, as that tended to deprive the crown

of its security for the payment of the penalty, in case the

plaintiff had been convicted. The first of the special pleas

is founded upon an accord and satisfaction ; but nothing can

be pleaded as a satisfaction which is not a legal one, and

this is not so for the reason mentioned. But further the con-

sent of the magistrates to the plaintiff's discharge was of no

consequence ;
for having once committed him, they had no

longer any control over the prosecution. It was still in the

power of the prosecutor to go on with the prosecution, though

against the consent of the magistrates. The defence is not put

upon
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upon the ground that the-prosecutor and the magistrates had

been guilty of a joint trespass against the plaintiff, and that

the latter had accepted satisfaction from one of them on ac-

count of such trespass, which might have been pleaded as ac-

cord and satisfaction. Neither is it to be compared to the dis-

cretionary power sometimes exercised by this Court upon ap-

plication for an information, which in the exercise of their law-

ful discretion to grant or refuse it, they will sometimes, to pre-

vent oppression,make it part of the terms of granting it, that

the party applying shall not bring any action for the same in-

jury, or shall dismiss his action if brought. For this Court

have a legal control over proceedings instituted by their au-

thority, and may stay the further prosecution of them if they
see just cause for it. But justices of peace have no such discre-

tionary power vested in them by law. Then the second special

plea stands on the same foot
;

it is entire, and the satisfaction

which is part of it, cannot be struck out. (This was admitted e

contra). If itcould, the special causes ofdemurrerwould apply.

Dampier contra. There is nothing illegal in parties compro-

mising a misdemeanor! In Johnson v. Ogilby(a), Lord Chan-

cellor doubted whether an agreement, the object of which was

to get rid of a criminal prosecution for a fraud, could be en-

forced in equity: but it being answered at the bar that this

was different from the case of compounding a felony ; and

that where the indictment was for a fraud, and the party in-

jured agreed to accept satisfaction, as in conscience he ought;
this was lawful, and the fraud was cognizable and relievable

as well in equity as at law. Wherefore the objection was

no further insisted on. [Lord Ellenborough^ C. J. Is it not il-

legal tocompound a prosecution for perjury ? The case of Col-

lins v. Blantern (6) proceeded on that ground ; where a bond

given to secure an agreement for that purpose was holden to

be void.] That was as a bribe to stifle the prosecution which

admits of a different consideration. If these defendants had

done any thing illegal, or had acted from corrupt motives in

stopping the prosecution, they could not have set up the agree-
ment as a defence. And as to the right of the Crown being

defeated, no forfeiture could vest in the Crown before convic-

tion, and till conviction every person is to be presumed inno-

cent. But whatever rightmight have vested in the Crown, no-

(a) 3 P. Wms. 279. (6) 2 Wils. 3419,

thing

1804.

EDGCOMBB
against

ROOD
and Others.

[298]



298 CASES IN TRINITY TERM,

1804.

EDOCOMBE
against
ROOD

and Others.

[299]

thing which the magistrates did could defeat it ; but it was

still competent to the Crown to have proceeded for the pe-

nalty. [Lord Ellenborougk,C.J. Has not the law required

for the preservation of the public peace and the protection of

persons conforming to the Toleration Act, that those who
are charged before the magistrates on satisfactory evidence of

a breach of that law should find sureties, or be imprisoned till

the next sessions ?] Here the plaintiff was imprisoned till the

next sessions : and therefore the public had the security re-

quired. But it does not follow, though there might be just

ground for the commitment, that there was sufficient to convict

the accused : as two witnesses are required to justify the com-

mitment, it seems to follow that the offence mustbe established

at the trial by the same number, and one of the witnesses

might have died in the interval. So matter of defence may be

brought forward to warrant an acquittal on the merits. The

agreementwas that Marshal would not prosecute the plaintiff

at the sessions ; that was a benefit as far as it went to the

plaintiff, though another might prosecute : and any consider-

ation, however slight, is sufficient to Uphold an agreement.
Comber v. Wane (a) (which has been doubted (6),) is the only-

case which says, it must be a reasonable satisfaction : But the

true rule is laid down in Andrew v. Boughey (c), where one

declared upon an agreement for the delivery of 4001bs. of

good wax, and a breach by delivery of STSlbs. of bad wax;
to which the defendant pleaded that SOlbs. of wax had been

given and accepted in satisfaction : and this was holden to

be a good bar ; for though it were not of one hundredth

part of the value of the plaintiff 's loss, yet by his own ac-

cord and agreement, and his acceptance of the wax, this in-

jury was dispensed with. Here Marshal, having in the first

instance submitted his complaint to the defendants, would

not have acted properly in compromising the prosecution

without their consent; such consent therefore was a con.

sideration moving from them. And when the party injured
and the accused were satisfied that the prosecution should drop
with the consent of the magistrates, there was no more ille-

gality in such a transaction than when the same thing is done

by the consent of this Court, which is in common experience
in cases of personal misdemeanors. [Lawrence J. asked what

(a) 1 Stra. 426. (ft) Sod \jde Fitch v. Sutton, ante, 230. (c) Dy. 75. a.

act
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act the magistrates had done which was to be taken as a satis-

faction to the plaintiff for the injury received ? For their

consent that Marshal should not prosecute was a mere nul-

lity.] It is not necessary that the satisfaction should move
from the party whose trespass is satisfied : a man's friends may
bargain for him ; and if the party injured accept any thing in

satisfaction of the trespass from a stranger, it is sufficient.

[Lawrence J. It was holden in Gri/mes v. Blofield (a), in

an action of debt on an obligation for 201. that a surrender

of a copyhold by J. S. (a stranger) to the use of the plaintiff

in satisfaction of the 20/. which the plaintiff accepted, was no

good plea.] That case is mentioned in 1 Com. Dig. 107. as

having been ruled by too justices; seemingly therefore with

doubt. [Lawrence J. No doubt is suggested either in the

Digest or in the Report. And the case which came on twice in

court was sanctioned altogether by the opinions of three of the

Judges, the fourth not being present on either occasion.] At

any rate it is an anomalous case. And it might have been a

mere voluntary interposition of the stranger ; for it is not said

that he surrendered the copyhold at the request of the obligor.

Burrough in reply. The consent of the justices to the plain-

tiff's discharge was a mere nullity ; for after they had com-

mitted him for want of sureties for trial, they werefunctiofficio.

The statute of William having given the penalty to the Crown
is decisive ofthis case : and it is not necessary to consider what

difference it would have made if the whole penalty had been

given to the prosecutor. If the plaintiffwould have been con-

victed, ifthe prosecution had not been abandoned, then public

justice has been defeated, and the Crown deprived of the pe-

nalty in consequence of this agreement :
if, on the other hand,

the plaintiff would have been acquitted, then there 1ms been no

consideration for his agreement to forbear his remedy. In either

1804.
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() Cro. Eliz. 541. This case is reported amongst the cases of Htt.

39 Eliz. but it is noted at the beginning of the case as of Trin. 36 Eliz.,

and it is said in the report to have been afterwards in Easier Term, 3.1

Eliz. (which must be a mistake in the print) adjudged for the plaintiff.

But in Rol. Abr. 471. this account is given of it:
" If the condition of

an obligation be to pay 20/. at a certain day, and a stranger surrender a

copyhold to the use of the obligee in satisfaction of the 201. which the

obligee accepts; this is a good satisfaction and discharge of the obliga-

tion. Trin. 39 Eliz. B. R. inter Grymes and Blofield."

case
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case the plea is bad, as founded either on an illegal agreement
or on a nudum pactum. The case of Collins v. Blantern (a)

went on the ground that the compromise of the prosecution
was illegal. There is no ground for saying that two witnesses

were required in order to convict; and if the death of witnesses

was the reason for dropping the prosecution, it should have

been so stated, and the plea should have taken another form.

Jjord ELLENBOROUGH C. J. The pleas are bad at any rate ;

whether on the ground stated in the case ofGrymes v. Blofield,

which has been mentioned, that the satisfaction, if any, pro-
ceeded solely from a stranger, for so Marshal mustbe taken to

be as to these defendants ;
or upon the ground which has

been principally relied on at the bar, that this was an illegal

agreement, and no consideration for it could arise to the plain-

tiff out of the acts of the defendants. The Toleration Act,
in order to protect religious congregations in the exercise

of their worship, has annexed a penalty of 20/. on persons

guilty of disturbing them ; and, in order to secure the pub-
lic in the interval between the commission of the offence and

the trial of the offender, it has required the magistrate before

whom the complaint is lodged, to take security from the of-

fender, or in default of giving such security to commit him

to the next sessions. Then, instead of abiding the time of

his delivery, when he should be discharged in due course af-

ter trial, in case he established his innocence, he stipulates

with the prosecutor and the committing magistrates that the

prosecution should be dropped, and that he shall be dis-

charged for want of prosecution. Such an agreement has a

tendency to produce impunity for the commission of the of-

fence which the Legislature meant to prevent ; it stops the

means of the Crown to recover the penalty of 20/. in case the

plaintiff had been prosecuted and found guilty. In Collins

v. Blantern an agreement to put an end to a prosecution for

a misdemeanor was considered to be illegal, as impeding the

course of publicjustice. And this produced the same mischief.

GROSE J. The facts stated cannot amount to a legal satis-

faction of the trespass in this case ; for the agreement stipulat-

ing For the plaintiff's discharge for wantofprosecution, was il-

legal and void. Put the case that the plaintiffwas guilty ; then

publicjustice hasbeen defeated, and theagreement was illegal.

(n) 2\Vils.341.

But
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But if he were innocent; then he would have been entitled by 1804.

law to his discharge ;
and the defendants having only consent-

ed to that which by law he was entitled to have, have made
against*

him no satisfaction. ROOD

LAWRENCE, J. I hold these pleas to be bad on the ground
and others>

of there being no satisfaction shewn in them. If the plaintiff

were guilty, the prosecution ought to have been proceeded on,
and the defendants can claim no benefit from any thing they

may have done to prevent it. The justice of the country has

been defeated. But ifthe plaintiffwere not guilty, what benefit

can he be said to have received from the defendants in satis-

faction of the wrong he has received? Thejustices having com-
mitted him to custody, as it now appears without any ground
for it, they only agreed that they would not add injury to in- [ 303 J

jury by consenting that the prosecutor should not go on with

an unfounded prosecution. But what satisfaction is there in that

for the injury already received ? Then if the case in Cro. Eliz.

be law, the pleas are bad on another ground, that satisfaction

from a stranger is no satisfaction in law. Lord C. B. Comyns
does not appear to doubt the case by his manner of stating it;

for having first stated instances of accord and satisfaction

which are good pleas, he next states those that are not good ;

amongst which latter the case in question is classed ; and he

himself expresses no dissatisfaction with it.

LE BLANC, J. The pleas cannot be supported on the

grounds stated. The satisfaction, if any, moved altogether

fromMarshal the prosecutor. The justices, by merely consent-

ing to Marshal's dropping the prosecution, did nothing for the

benefit of the plaintiff. This it must be remembered was a

prosecution for a public misdemeanor, and not for any private

injury to the prosecutor. If then the plaintiff had been rightly

committed by the magistrates, they should have taken no part

in any bargaining whether the prosecutionwere to go on or not.

If the plaintiff had acted illegally in what he had done, there

could be no legal consideration for such an agreement in their

consenting to stop the prosecution. And if he had not acted

illegally, then their consenting to Marshal's dropping an il-

legal prosecution, to which their consent was not necessary,

would be no consideration to the plaintiff for giving up any

right of action he might have against the defendants for the

part they had before taken in the transaction.

Judgment for the plaintiff.



CASES IN TRINITY TERM,:

The KING against OSMER.

An indict- fTTlHE second count of the indictment stated, that the mayor

assaultfalse -*- an(* sen i r bailiff of the town and county of the town of

imprisonment Poole, the judges of the weekly court of record of the said

statecTthafthe
*own an^ county by their writ issued out of the said court,

Judges of the dated 14th July 43 G. 3. directed to W. C. and T.Brown, ser-
C W

A fth
e~

Jeants at mace ofthe said town and county., did command them

townandcoun- to take B. Willis if he should be found in their bailiwick, and

?<y>
&c. of P. keep him safely, &c. so that they might have his body before

writ, directed the mayor, &c. on, &c. to answer J. S. in a plea of trespass
tor. 5.,one of on the case, which same writ, on, &c. at, &c. within the juris-

atmacToflhe
diction of the said court, was delivered to the said T. Brown,

said town and one of the Serjeants at mace of the said town and county, to be

rest/T ^bV*"
execu ^e^ *n due form of law : by virtue of which said writ the

virtue of said T. B. afterwards, &c. on, &c. at, &c. at the town and
which T. B.

county aforesaid, and within the jurisdiction of the court afore-
was proceed-

J ^

ing to arrest said, was proceeding to arrest the said B. W. according to the

W. within the
exigency of the said writ. And that the defendant with others

the said court, unknown, afterwards, &c. in the town and county aforesaid,
but that the and within the jurisdiction of the said court, in and upon the

sauhed*?'. J?T sa'^ ^' ^' tnen and there being one of the Serjeants at mace
in the due exe- aforesaid, and in the due execution ofhis said office, did make

office*and

fa

re-
an assau^) an(* did also imprison him, &c.; and that the de-

Tente'd the ar- fendant and the said others unknown, with force and arms,
rest: held such &c> dij violently prevent the said T. B. from arresting the
indictment

, ,

bad;itnot said B. Py., as by the same writhe was commanded, &c. After

[ 305 ] verdict for the crown, it was moved to arrest the judgment,

thaTr'j^was
lst

'
because

if
did not appear that the writ set forth in the

an officer of indictment wasone under which Willis could legally have been
the court: and

arrested. For by the stat. 12 G. 1. c. 29. extended to inferior
that there

could not be courts by stat. 19 G. 3. c. 70., where the cause of action shall

judgment not arnount to 10/. the plaintiff shall not arrest the body of the

verdict on defendant, but merely serve him personally within the j urisdic-

such a count tion with a copy of the process ; and where the cause of action
as for a
common assault and false imprisonment ; because the jury must be taken to have found
that the assault and imprisonment was for the cause therein stated, which cause appeari
to have been that the officer was attempting to make an illegal arrest of another, which

being a breach of the peace, the defendant might, for aught appeared, have lawfully
interfered to prevent it.

shall
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shall amount to Wl. or upwards, an affidavit of the debt shall 1801.

be made,
" and the sum specified in such affidavit shall be in-

dorsed on the back ofthe writ, for which sum so indorsed the
aeaingt*''

officer to whom the writ shall be directed shall take bail," &c. OSKKR.

And "if no such affidavit and indorsement shall be made, the

plaintiffshall not proceed to arrest the body ofthe defendant,"

but shall proceed as before directed in cases where the cause

of action is under 101. 2dly, It was objected, that it did not

appear that Brown was a legal officer of the court out pf which

the writ issued, or that he had authority to execute it. He
is only alleged to be u

serjeant at mace of the said town and

county."

Jekt/lltrnd A. Moore now shewed cause, and in answer to

the first objection cited Whiskard v. Wilder (a), where upon
demurrer to a declaration on a bail bond, because it did not

set forth that the debt was sworn to by the plaintiff and the

sum sworn to marked on the writ, and so no authority ap-

peared to arrest the defendant ; it was holden not to be neces-

sary ; and that the stat. 12 Geo. J . was merely directory to

the sheriff, who is answerable for the omission if he proceed
to arrest upon such a writ : but that the process was not

thereby avoided, and the rest was still good. Besides, this

part of the count is merely inducement to the obstruction, 306 J
which is the gist of the charge. As in R. v. Wright (6), where

in an indictment for suffering two persons to escape who were

committed by justices of peace for a forcible entry, against
the stat. 8 II. 6. it was objected, that the indictment did not

set forth the manner of the commitment, nor even allege

generally that it was debito out legitimo modo : yet it was

holden well enough, being but inducement to the offence.

But at any rate, it being afterwards stated in this indictment

that Brown was proceeding to arrest Willis "
according to the

exigency of the writ," and that the assault was made upon
him " in the due execution of his said office," it must be in-

tended that he had a lawful writ to authorize an arrest ; ac-

cording to Hart's case (c),where because in an indictment for

a rescue it was stated that by virtue of a plaint before such

a sheriff the party was lawfully arrested, it was intended that

the officer had a good warrant. As to the 2d objection, that

the officer is not sufficiently described to be an officer of the

court; he is stated to be the serjeant at mace of the town and

() 1 Burr. 330. (&) I Ventr. 169. (c) Cro. Jac. 473.

county,
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1804. county, which must be co-extensive with the jurisdiction
"

of the court, described to be "the weekly court of record

against f ^e sa^ town and county" as in Long's case (a). And
OSMER. it is afterwards stated that Brown was proceeding to arrest

Willis within the jurisdiction of the court, and that he was

assaulted in the due execution of his office. The serjeant at

mace of the town and county must ex vi termini be taken to

be the proper officer to execute the process of the court of re-

cord ofthe said town and county: admitting that according to

f 307 J Grant v.Bagge (b), one who is not the proper officer of a court

cannot justify an arrest under a writ directed to him for that

purpose. [Lord Ellenborough C. J. If Brown had been

stated to be the serjeant at mace ofthe court, there might have

been more ground for intending that he was the proper offi-

cer of the court to execute its process ;
but we can intend

nothing to this purpose from the allegation that he was the

"
serjeant at mace of the town and county" I do not see how

this objection can be answered. Lawrence J. A serjeant at

mace ex vi termini means no more than one who carries a mace

for somebody ; but for whom does not appear in this case.]

It is incident to every court to appoint its own officer to exe-

cute its process, unless some special officer be appointed by
the common law, or the peculiar constitution of the particular

court. 1 Rol. Abr. 526. F. pi. 1. And any act designating an

individual to execute its process is an appointment. And it

will not be intended that the Court at Poole did not know their

proper officer. In RastaVs Entr. 167. there is a precedent of

a writ issued ministro curice, but not stated ibidem, nor that he

had the execution of process. [Lord Ellenborough C. J.

Ministro curia? implies that he was the officer of the court at

the time.] At all events sufficient appears on the face of the

count to sustain the judgment as for a common assault, or at

least for an imprisonment, which latter is notjustified, however

illegal the arrest may appear to be. As in Pallant v. Roll (c),

where in trespass for hunting, laid upon the stat. &b5W.&?M.
against the defendant as a dissolute person, &c.

; though the

plaintiff failed in proving the special circumstances under the

statute, yet held he might recover as for a common trespass.

[ 308 ]
Lord ELLEN BOROUGH C.J. Though thejury in findingthe

defendantguilty generally upon the second count must necessa-

(fl)
5 Term Rep. 121. (b) 3 East, 128.

() 2 Blac. Rep. 900.

f rily
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rily have included the assault; yet finding as they do the whole 1804.

count, we must take it that they found the assault committed

under the circumstances charged in that count. Which brings against

the case back to the objection which I before stated to be de- OMER.

cisive, that Brown is not stated to be an officer of the court,

ahd consequently no authority is shewn for his making the ar-

rest. Process ought always to be directed to a proper known
officer

; otherwise, if it may be directed to any stranger, it

might be resisted for want of knowledge that the party is an

officer of the court. Then taking the whole count together,
the jury in effect find that there was an assault and imprison-

ment, but committed under circumstances which justified the

defendant. For if a man without authority attempt to arrest

another illegally, it is a breach of the peace, and any other

person may lawfully interfere to prevent it, 'doing no more than

is necessary for that purpose ; and nothing further appears in

this case to have been done.

The other Judges agreed.

Judgment arrested.

Gibbs, Lens Serjt. Dampier, and Jercis, were to have

supported the rule.

The KING against The Inhabitants of KEYNSHAM. _ C 309 ]
Saturday,
June 9th.

THE pauper Thomas Moss, being legally settled by birth at where a sum

Keynsham, in the month of October 1791, was bound ap- agreed to be

prentice for 7 years to Joseph Cromwell, who resided at Bath, fp^JJj*
aa

The sum of five guineas was agreed to be paid by the father to was 5 guineas,

the master as a premium, and was the sum inserted in the inden-
whlc

^
wa

f
m-

n , , serted in the
ture. But the only sum which appeared to have been paid was indenture,

the sum of four guineas, which was paid at the time of dating ^J/accord
7

andexecutingtheindenture. TheSessions, on appeal,consider- ugly^bystat.

ing the indenture as void under the stat . 8 Ann. c. 9. confirmed
|j -f"

n - ' 9 -

the original order ofjustices, by which the pauper, his wifeand
though in fact

child, had been removed from the parish of Westwood in the only4guineas
were paid ;

for thefullsum received, given, paid, agreed, or contracted for, as required by the Act, was in-
serted, and the duty paid for it, and the stamp used was of the same description and
the duty appropriated to the same fund as if 4 guineas only had been inserted and paid
for, supposing that would have sufficed.

county
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county of Wilts to the parish of Keynsham in the county of

Somerset. It was admitted on the argument of the case,

that the duty had been paid on the sum contracted for.

Casberd, in support ofthe orders, insisted that the indenture

was void under the 35th and 39th sections ofthe stat. 8 Ann. c.

9. ; for the provisions of the statute were not satisfied merely

by inserting in the indenture the sum contracted for ; but the

sum actually paid should have been stated, and the stamp pro-

portioned accordingly. The several words used in the act,

namely, "sum or sums received, or in any wise directly or indi-

rectly, given, paid) agreed, or contractedfor with any appren-

tice," were inserted for the purpose ofembracing every possible

case, and were to be considered distributively, with reference to

the particular nature ofthe transaction at the time ofexecuting
the indenture. Thus if the contract at that time were as far as

regarded the premium executory, it was necessary to insert in

the indenture the sum which was agreed or contractedfor : and

to that contingency those words in the act were meant to ap-

ply : but if the premium were actuallypaid at the time of exe-

cuting the indenture, then the sum paid should be the sum stat-

ed ; to meet which latter event the words received, given, and

paid, were included in the statute. To put a different construc-

tion on the act would be to give an option to the master to in-

sert either the sura agreed for or the sum paid ; and in cases the

reverse of the present, where the sum contracted for might be

less than the sum actually paid, an evasion of the duty imposed

by that act, in consequence of such a supposed direction, might
be practised. If this construction were just, it was no answer

to the objection that a larger sum than that paid was in this

case inserted in the indenture. Both the 35th and 39th sec-

tions require that the sum should be truly inserted : and if a

different, though a larger, sum were mentioned, it could not

be contended that the words of the statute were complied
with. In Farr v. Price (a), the Court held that a stamp of

greater value than that required invalidated a promissory

note, though it were applicable to the same kind of instru-

ment ; and the same reasoning applies to this case, in which

it may as well be urged that the letter of the statute ofAnne

should be strictly observed, and that no other than the pre-

cise sum paid should be stated in the indenture.

(a) 1 Bast, 55.

'Jekyll,
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ly contra, was stopped by the Court.

GROSE, J. () In construing the act of parliament, we

must attend to the intention of the Legislature, which *was to

raise a revenue by the payment of certain duties upon in-

dentures of apprenticeship, &c. and to take care that the pub-
lic were not defrauded of the fair duty. For this purpose the

act requires (s. 35.)
" that thefull sum of money received, or

" in anywise directly or indirectly given, paid, agreed, or con-
" tracted for" with the apprentice, "shall be trulij inserted in

" words at length" in the indenture, &c. under a certain pe-

nalty; and then the subsequent clause (s.39.) avoids the indent-

ure" if the sum received, given, paid, secured, or contracted
" for" be not so truly inserted. Now by requiring the full

sum to be inserted, it meant that not less than the sum upon
which the duty was really payable should be inserted : and

here not only thefull sum, but in truth more than the sum for

which the duty was payable has been inserted, and the duty

paid upon such larger sum. There has therefore been no

fraud upon the public, but the whole which the act required,
and even more, has been complied with : and therefore there is

no ground for the objection.

LAWRENCE, J. Even supposing that the exact sum which

the master had contracted for and was entitled to receive with

the apprentice were required by the act to be inserted, still the

objection would not hold in this case. For it appears that five

guineas, which is the sum inserted in the indenture, was the

sum contracted for ; and though the master has in fact only re-

ceived four guineas, yet I know no reason why he may not re-

cover the remainder in an action. The objection would have

been more plausible if four guineas only had been inserted in

the indenture, and the duty paid upon that. Taking it how-

ever that the four guineas only, which have been in fact

received by the master, were all he was to have, still the words

of the act have been complied with, requiring the full sum

paid to be inserted ; for here thefull sum paid and more has

been inserted, and the duty paid upon it. The case of Farr v.

Price does not apply; because there the stamp used was one

appropriated to notes of a higher denomination. The stamp
duties raised by different acts on different instruments are ap-

propriated to the payment of the interest of different funds ;

1804.

The Kisc
against

The Inhabit-

ants of
KBYN SHIM.

*[311 J

[312]

(a) Lord EUenlforough, C. J. was absent t Guildhall,

VOL. V. R and
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and if the proper stamp appropriated to the specific interest

were not made use of, though an equal or higher stamp, in-

tended for a different instrument, were used, the interest of

the fund might turn out deficient for which the duty was im-

posed. In that case the stamp used was not the stamp re-

quired by the act of parliament for a note of that amount.

But nosuch objection arises here : the duty imposed, whether

more or less in the particular instance, is all applicable

to one fund, and the same description of stamps is required.

LE BLANC, J. If the act is to be construed according to

the intention of the Legislature, it is clear that such intention

has been complied with in this case : and if we look to the

the words of the act, they will be equally satisfied by what has

been done. The intention of the Legislature was to raise a

stamp duty in proportion to the sum paid with the apprentice.

For which purpose they have required, by 5. 35, that the full

sum received or in anywise given, paid, agreed or contracted

for, shall be inserted, and by s. 39, the indenture is avoided in

which shall not be inserted the full sum received, or given,

paid, secured, or contracted for,
" or whereon the duties pay-

" able by this act shall not be duly paid, &c. according to the

" tenor and true meaning of this act." Now the full sum t

according to the tenor and true meaning of the act, has been

inserted ; and the proper stamp appropriated to this descrip-

tion of instruments has been used; which differs this from

the case cited.

Orders quashed (c).

(a) Vide Taylor v. Hague, 2 East, 414. S. P,
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1804.

FLEMING, qui tarn, against BAILEY. Monday,
June llth.

THE declaration, which was framed on the stat. 39 Geo. The stat 39

3. c. 79., stated that the defendant was indebted to the
g^^'.'Jj

plaintiff in 60/., and then contained three counts, in each of nalty of so/.

which the plaintiff went for a penalty of 20/. under the sla-
f r

{

1

"|*

tute for printing a certain paper meant to be published and
published

dispersed, and omitting the printer's name and place ofabode,
without

as required by s. 27. After verdict for the plaintiff, printer's

Lawes on a former day moved, in arrest ofjudgment, that name and

no action lay by a common informer to recover penalties not
abode,direcu

exceeding 20/. under this statute
;
for by s. 35. "

it is enacted that any pe-

" that any pecuniary penalty imposed by this act exceeding
*

t̂ e^^.
" the sum of 20/. may be sued for and recovered by any per- ceeding 20/.

" son who will sue for the same in any court of record at
ma? b

f ,

sued
J tor in the

{(

Westminster, &c. and any pecuniary penalty imposed by courts at

" this act and not exceeding the sum of 20/., and for the re- Westminster,

l(
covery whereof no provision is hereinbefore contained, shall

nalty not ex-
*' and may be recovered before any justice of peace," &c. ceeding so/.

Birch shewed cause against the rule, and relied on the C

whole of the 35th clause taken together, as shewing that the

intention of the Legislature was that penalties of 20/. might before any

be recovered in the superior courts; for though it first of all J ustlceof

eays that any penalty exceeding 20/. may be so recovered, also gives in

yet it goes on to say, in which action it shall be sufficient to the same

" declare or allege that the defendant is indebted to the of declaration
"

plaintiff in the sum o/"201. (being the sum demanded by such for
recovering

"
action,) &c." That shewed that the word exceeding had courts of

6

crept into the act by mistake. But giving it its full effect, at Westminster.

least it would not apply to cases where, as here, the plaintiff Jcomm
*

went for more than one penalty of 20/. [But the Court ex- former cannot

pressing a decided opinion against such a construction of the
su

? 5
J*

e~

act,J he contended that the jurisdiction ofthe superior courts in this court ;

could not be ousted without express words, or by necessary
no suc^

,. .. 11 i . , power being
implication; and here no such words or necessity existed, given by the

For the 35th section saying, that any penalty not exceeding statute, and

the sum of 20/. shall and may be recovered before any jus- po^eratcom-
mon law for

a common informer to sue for any penalty ; and that the form of the declaration must
be read tn blank as to the sum, such form being otherwise inapplicable to a larger pe-
nalty before given : and that no such action lay to recover two or more penalties of2/.

R 2 tice
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tice of peace, &c. are not words of exclusion of any other

jurisdiction, but only give an option to the informer, espe-

cially as they are explained by the rest of the clause. And
he referred to Hill v. Deckair (a), Shipman v. Henbest (b) r

and Rex v. Moreley (c); in which latter, though the 6th

sect of the Conventicle Act, 22 Car. 2. c. 1. says,
(l that no

other court whatsoever shall meddle with any causes of ap-

peal upon this act, but they shall be finally determined in,

the quarter sessions only
"

yet the Court held that the cer-

tiorari was not taken away, there being no negative words to

oust the jurisdiction of this Court. The case of Gates

q. t. v. Knight (d), which went further than any other to

oust this Court of jurisdiction by implication only, pro-
ceeded on the ground that there was a .clause giving the

justices of peace a power to mitigate penalties of the amount

there sued for, over which they had before had express

jurisdiction given to them ;
and that such clause would

be rendered nugatory if those penalties could be sued for in.

the superior courts : but here there is no such clause ;
and

no other necessity for controlling the general rule. The stat.

33 H. 8. c. 12. s. 1. says, that all murders within the King's

palaces shall be enquired of within the same before the Lord

Steward, &c. And the stat. 31 Eliz. c. 5. s. 7. says, that all

suits upon any statute for using any unlawful game, &c.

shall be sued out at the quarter sessions or assizes, &c. : yet

the jurisdiction of this Court is holden not to be excluded by
those words. 2 Hawk. c. 26. s. 26 30. [Lawrence J. A
common informer cannot sue at common law ; therefore you,

roust shew some clause in the act giving him a power to sue

in this particular case.] Sect. 36. enacts,
" that all pecu-

"
niary penalties imposed by this act shall, when recovered

" either by action in any court) or in a summary way before

**
any justices, be applied, one moiety to the plaintiff in any

" such action, or the informer before any justice, the other

<c
moiety to the King." [Lawrence J. That only ap-

plies to the penalty when recovered, but does not give the

informer the original power to sue for it.]

Lord ELLEN BOROUGH, C. J. A common informercan have

no right to sue for any penalty, but where power isgiven to him

(a) Sty. 381.

(d) 3 Term Rep. 442.

(ft)
4 Term Rep. 109, (c) 2 Burr. 1040.

for
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for that purpose by the statute. Nt>w the statute in question

only says that a common informer may * sue in any court of

record for any pecuniary penalty imposed by the act exceeding

201. The penalty given for this offence, each of which must

be taken by itself, and cannot be reckoned accumulatively,

does not exceed 20/.; and therefore it is not within the provi-

sions of the 35th clause, which give an action. And the sense

of that clause requires that the form of the declaration there

afterwards given should be read the same as if the sum to be

recovered were left in blank ; for how otherwise can the pe-

nalty of 100/. given by the 15th section be recovered?

Per Curiam, Judgment arrested.

1804.

FLEMING,
qui tarn,

against
BAILEY.

*[316]

MULLOV against BACKER; Tuesday,
June 12th.

IN
assumpsit, tried before Lord Ellenborough, C. J. at the The plaintiff

sittings after last Hilary term at Guildhall, a verdict was contracted to

carry the de-
found for the plaintiff for 250/., subject to the opinion of this fendant his

Court on the following case. In February 1803, and before family, and

the commencement of the present war with Holland, the plain- /jff^ara't'o

tiff who was the master of a merchant ship called the Doon- Flushing, and

hang, then lying at the Dutch settlement ofDemarara* agreed
m
e^

e cours3

with the defendant there to convey him, his family, servants, within 4 days'

and luggage, permitting him to have the exclusive use of the ^ l^f Flush-

ins the shin

cabin, from thence to Flushing, for the sum of 2400 guilders, was captured

which are equal to /. sterling. In the month ofApril by *n English

following the ship under the command of the plaintiff, with an'j brought
the defendant, his family, servants and luggage on board, sailed [ 3 17 J

from Demarara destined for Flushing, and on her arrival at int EnSland,

the entrance of the British Channel on the 4th of July was and car-oli-

captured by his Majesty's armed brig the Rambler,and carried belled.
for

into Plymouth as a Dutch ship, war having been previously CourYof Ad-
declared by his Majesty against the Balavian republic. The rairalty, and

defendant, his family and servants were set at liberty at Ply' condemn d
and proceedings still pending against the ship, but the defendant and his family were
liberated, and their luggage in fact restored to their possession. PK'ld that, however
the question might be as to the plaintiff's right to recover passage money upon an im-

plied assumpsit pro ratA Uineris if the ship were restored, yet pending the proceedings
against the ship as prize in the Admiralty Court, no such action could be maintained ;

for non constat but that the ship might be condemned and the freight decreed to the

captors.
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1804. mouth, and their luggage restored to them ; but several pipes

of wine which the defendant had on board were and still are

against
detained by the captors. The vessel and her cargo have been

BACKER. libelled in the Court of Admiralty for condemnation, but no

decision as to the vessel (a) which has been claimed in that

court by a British subject as his property hath yet taken place :

so much however of the cargo as was the property of British

subjects has been restored, and the remainder of the cargo
has been condemned as lawful prize. The vessel, at the time

when she was so captured, had been 65 days on her voyage
from Demararu towards Flushing, and by the usual course of

navigation she would have completed her voyage to Flushing
in four days more. The question for the opinion of the Court

was, whether the plaintiff were entitled to recover any and

what sum ? If the Court should be of opinion that he was so

entitled, the verdict for the plaintiff was to stand, or to be al-

tered to such sum as the Court should think fit. If the Court

should think that the plaintiff was not entitled to recover any

thing, the verdict was to be entered for the defendant.

Richardson, for the plaintiff, contended that he was entitled

to recover pro raid itineris, according to the principles esta-

blished in Luke v.Lyde (b); for here the defendant accepted
his own liberation and his luggage at Plymouth, and did not

require the plaintiff to carry him on to the end of his voyage.
This was equivalent to the receipt of the goods by the freighter
at Bideford in that case. "

If," says Lord Mansfield in that

case,
" the master has his election to provide another ship to

carry the goods to the port of delivery, and the merchant does

not even desirehim to do so, the master is still entitled to a pro-

portion pro raid of the former part of the voyage." This case

is indeed stronger than that, for there there was no real benefit

rendered to the defendant by the partial performance of the

contract ;
but on the contrary he was prejudiced by it : for the

freight fromBideford>where the goods were accepted, toLisbon

to which they were destined, was greater than from Newfound'

land, from whence they were originally shipped. Whereas here

the defendant has been actually benefited by the partial per-
formance of so much of the voyage, having been conveyed 65

(a) It was admitted that since the recovery in this action the vessel had

been restored to a British claimant

(6) 2 Burr. 882.

days
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days forward to the place of his destination, and within a very 1804.

few days' sail of it : and the completion of the voyage was

prevented by the capture without any default of the master.

If it be said that the passengers could not do otherwise than BACKER.

accept their liberty, and that this distinguishes the case from

Luke v. Lyde, where the freighter had an option to accept his

goods or not at Bideford ; still it may be answered that the

defendant might have signified his disagreement to accept a

partial performance of the contract, by requiring the plaintiff

to carry him on to Flushing in another ship. In that case the

plaintiff had abandoned the ship to the underwriters, and had

thereby prevented himself from carrying the goods in the

same ship; but he was holden to have the option of carrying [ 319 ]

them on in another vessel, and thereby earning the whole

freight, ifthe defendant had not agreed to accept them at Bide-

ford, and pay only pro raid. At any rate the acceptance of the

luggage would be evidence of the defendant's assent to pay a

quantum meruit pro raid, taking that to be the only evidence

of assent which the circumstances ofthe case give rise to. The
case of Luke v. JLyde came on upon an implied assumpsit, and
is not contradicted by Cook v. Jennings (a), where the plain-
tiff declared on the charter-party, and was holden to be pre-
cluded by his precise agreement from recovering as for a par-
tial performance, though accepted by the defendant.

Giles, contra, contended, 1st, that the defendant was not

liable to pay the sum demanded ; 2dly, that the plaintiff had
not any title to demand it. 1. The contract was entire to con-

vey the defendant from Demarara to Flushing for a certain

sum, and it cannot be severed, according to Cook v. Jennings.

[Lawrence J. That may depend upon the law of Holland;
for it was a contract made in a Dutch colony, and to be per-
fected in Holland; and therefore whether the plaintiff can

recover pro raid as for a partial performance of
it, must de-

pend upon the law of Holland in that respect.] It does not

appear what the law of Holland is in this respect ; and there-

fore it is sufficient to shew that by the law of this country, by
which the plaintiff seeks to recover, he is not entitled upon
the facts stated. Bright v. Cowper (b) agrees with Cook v.

Jennings, that he cannot recover on the contract itself for a

partial performance ; and Cutter v. Powell (c) shews that he

(a) 7 Terra Rep. 384. (b) 1 firowiil. 21. (c) 6 Term Rep. 320.

can
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1804. can neither recover on the contract, nor on a quantum tneruif,

M The question then is, whether this case comes within the ex-

against ception of freight, which may be recovered on an implied as-

BACKEH.
sumpsit pro raid, if the goods be accepted before they arrive

at their destined place ? The only principle on which the case

ofLuke v. Lyde (a) can be maintained, is that of an implied
contract arising out of a benefit conferred by one party, and
received by the other ; though it is difficult to reconcile the

decision in that case with that principle; for there the defend-

ant received no benefit but a detriment from having his goods
carried to Bideford. [Lord Ellenborough C.J. The case of

Luke \.Lyde seems to have proceeded upon an implied con-

tract arising out of the marine law.] There was however a

consideration in that case ;
for the master might have refused

to deliver the goods at Bideford, and might have insisted on

performing his contract and earning his whole freight by for-

warding the goods to Lisbon; and his waiving that right, and

giving them up to the owner, who chose to have them at Bide-

ford, and taking only freight pro raid, was a consideration

for the promise. [Lord Ellenborough C. J. Lyde in that

case accepted the goods from the recaptors, and not from the

master ; so that the master had no lien on the goods at the

time.] If the goods were not considered as given up by the

master in that case, there could be no consideration at all for

the implied assumpsit: but the case turned on the assumption
of the master's right and power to have carried them on to

the port of delivery. And that consideration furnishes on the

second ground of objection a material distinction between that

case and this. For here the plaintiff's ship WAS brought into

[ 321
"] Plymouth as a prize, and he himself as a prisoner of war.

The defendant was not liberated nor his luggage restored to

him by the plaintiff, but by the captors. There was there-

fore no consideration moving from the plaintiff which could

be the foundation of an implied assumpsit. The cargo has

been actually condemned, and at the time when this action

was tried proceedings were pending in the Admiralty court

for the condemnation of the ship, in which event the freight

would be due, if at all, to the captors; though in these cases

it has been most usual to decree the restoration of the lug-

gage of passengers to them without freight But in strictness

(a) 2 Burr. 882.

the
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the luggage is as much prize as the bulk of the cargo. And 1804.

at any rate there can be no lien on the person for the passage

money, but only on the luggage. All the benefit the defend-

nnt has received, which is his own and family's liberation and

their luggage, was after they were brought into this country
as prisoners, and from other hands than the plaintiff's.

Passage money as well asfreight must follow the title to the

ship. [Lawrence J. Foreign writers consider passage money
the same as freight. Lord Ellenborough C. J. Except for

the purpose of lien it seems the same thing.]

Richardson began to reply upon the first point of the argu-
ment : but The Court suggested that the difficulty which

pressed most on the plaintiff was that he was at any rate

premature in commencing this action, pending the proceed-

ings in the Admiralty Court to condemn the ship as prize,

when non constat at the time that the ship would be restored,

or that the freight might not be decreed to the captors. To
this he answered, that the pendency of the suit there, which

might involve the same question, was only matter pleadable
in abatement. That by the liberation in fact of the passen-

gers and their luggage all right of the captors was waived, [ ggg 1

and the parties were restored to their original relative situa-

tion, from whence it appeared that the defendant had in fact

received a certain partial benefit from the plaintiff, for which

the law would raise an implied assumpsit on a quantum
meruit. That it did not even appear that the defendant was

an enemy, or amenable to the law of prize.

Lord ELLENBOROUGH, C. J. If this were the case of a

contract to be decided only according to the law of England,
without adverting to any rule drawn from the marine law, it

would be the case ofa contract undertaken but not performed,
and consequently the plaintiffcould not be entitled to recover

his wages or hire as for a partial performance of it pro raid.

But according to the case ofLuke v. Lyde the marine law has

been imported as it were into this species of contract, and a

right to recover wages or freight pro raid has been introduced.

There it seems an implied contract was raised, if not on the

ground of beneficial service performed for the defendant, at

least on the ground of labour performed in his service by the

plaintiff, for which none other but he was entitled to recover.

But this is a very different case; for here by the capture
other
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1804. other rights have intervened and interfere with those of the

master ;
and pending the discussion of those rights in a court,

against
wn 'cn nas not only competent but exclusive jurisdiction over

BACKER. the question of prize, and which has power to deal with the

freight as it thinks proper, this action was brought, which

assumes the right to the freight to be in the plaintiff. It is

enough therefore to say that the action is at least premature.
[ 323 ] Pending the suit in the Admiralty no person had a right to

restore the passenger's luggage, which in strictness is as

much subject to the question of prize as the ship and cargo :

and the mere restoration of it de facto by an unauthorized

hand cannot affect the right of the captors pending the suit.

This distinguishes the case materially from that of Luke v.

Lyde: but when a case like that shall occur, in deference to

the authority of those who decided it, we should most likely

adopt the same rule.

GROSE J. It is clear there can be no recovery on any ex-

press-contract stated ; for there has been no performance of

ft. Then can we imply a contract to pay the money from any

thing which is stated ? Now considering the case in the light

to which our attention has for some time been confined, it is

impossible to state a ground for the plaintiff's recovery. For

by the facts stated it appears that the ship is now libelled as

prize in the Court of Admiralty, and for aught appears is in

a course of condemnation : and if that Court decreed that

the earnings of the ship belonged to another, how could this

plaintiff
be entitled to recover them ? The action therefore

Was prematurely brought.

LAWRENCE J. This action was at any rate brought toa

soon pending the proceedings in the Admiralty Court, where

it is admitted that freight may be directed to be paid to the

captors when goods are restored to the claimants : and if

passage money stand on the same footing, the plaintiff, whose

ship has been taken as prize, and who in case of condemna-

tion may lose all claim to freight for goods, cannot now
claim a compensation for the defendant's passage.

[ 324
j

LE BLANC J. It is not necessary to give any opinion upon
the case ofLuke v.Lyde; for as this case now stands, the plain-

tiff cannot at any rate recover in this action. Supposing this

were a case for the freight ofgoods only, which have been stop-

ped in the course of their voyage and carried to another place,

then
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then by assimilating it to the caseofLuke v. Lyde the plaintiff

contends that be is entitled to recover pro raid for the freight,

not on the ground of the original contract, but by reference to

the marine law, on which the Courts have shaped a course to

recover for a benefit to the defendant which made part of the

original contract. That was the footing on which the case of

Luke v. Lyde was put ; that though the master could not reco-

ver on the original contract which was not performed ; yet that

he might recover upon an implied assumpsit for a benefit al-

ready conferred on the defendant ; which in that case was im-

plied from the acceptance of the goods by the defendant at the

port into which they were carried. But here no benefit can

be implied to the defendant from the plaintiff. For the plain-

tiff is a prisoner of war, and incapable of performing his con-

tract; and every thing connected with his ship and the benefit

to be derived from it is transferred to another by the capture,
or at least it may be so, which cannot be known pending the

suit in the Court of Admiralty. Therefore till restitution be

awarded I cannot conceive how any cause of action can arise

to the plaintiff. If the ship had been condemned there it is

clear that the plaintiff could not have recovered.

It was thereupon agreed that a

Nonsuit should be entered.

1804.

Mi ii i> v

against
BACKER.

The KING against The LEEDS and LIVERPOOL Canal

Company.

[325]
Wednesday,
June 13th.

THE
defendants appealed to the quarter sessions at Pres- Where goods

ton in Lancashire against a rate made in December last
a

,

re carried

for the relief of the poor of the township of Habergham Eaves different lines

in that county, whereby they were rated for a warehouse and f canal, one

land occupied with it 9s. 6d. and for the rates, tolls, and duties statute ex-
*

empted from
being rated in respect of the tolls, and the other not; though the voyage happen to finish

on the unexampled line where the tolls become due and are received, yet the Canal

Company shall not be rated for more than such proportion of the tolls as accrued in

respect of the carriage along the unexempted line. And the toll arising in respect of so
much per ton per mile is to be rated only for so many miles as the goods were carried

along the unexempted line. And where the act directs that the tolls should be exempt
from any taxes, rates, &c. other than such as the land which should be used for the pur-
pose of the navigation would have been subject to if the act had not been made ; that

goes to exempt the tolls qua tolls altogether IVom being rated in respect of the line so

exempted, leaving the land rateable as before.

arising
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arising from the navigation to the said Company within tine*

said township of Habergham Eaves, 40/., being a rate made

upon the sum of 13521. 12s. 4//. On hearing the appeal the

Sessions confirmed the rate, subject to the opinion of this

Court as to the last charge, to which the appellants confined

their objections, on a case stating in substance,

That the rate was duly allowed and published. That by
stat. 10 Geo. 3. the incorporated Company of Proprietors of

the Canal Navigation from Leeds to Liverpool were enabled

to make a navigable canal from Leeds to Liverpool, and to

take a certain sum per mile for the tonnage and wharfage of

goods navigated thereon, and so in proportion for any greater
or less quantity than a ton; which rates were to be paid to

such persons at such places near the canal, in such manner,
and under such regulations, as the Company should appoint.

It was also enacted " that the said tolls, rates and duties should
" at all times thereafter be exempt from the payment of any
11

taxes, rates, assessments, or impositions whatsoever, any law
" or statute to the contrary notwithstanding, other than suck

t(
taxes, rates, and assessments as the land which should be used

"for the purpose of the said navigation would have been subject
" to if this act had not been made."

By another act of the 23 Geo. 3. incorporating the said

canal navigation with the river Douglas navigation, which

had been made navigable under the authority of an act passed
in the 6 Geo. I., and then purchased of the proprietors of the

said river navigation by the Leeds and Liverpool Canal Com-

pany, it is enacted,
" that the several navigations, cuts, or

"
canals, and every part thereof, and the said tolls, rates, and

" duties to be taken upon the same, or any part thereof, under
" the authority of this or either of the aforesaid acts, should
" at all times be exemptfrom the payment ofany taxes, rates,
"

assessments, or impositions whatsoever, other than and except
" such taxes, rates, and assessments as the land which had been
" or should be usedfor the purposes of such navigations, cuts,
" or canals were or would have been subject to if this act had
" not been made: and that such navigations, cuts, or canals,
" should not be subject or liable to the payment of any taxes,
"

rates, or assessments, save and except such taxes, rates,
" and assessments as had been and then were usually charged
" and assessed thereon, any law or statute to the contraryn'ot-

" with-
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withstanding. But nothing in this clause to exempt any

"
quay, wharf, warehouse, or other house, from the payment

" of any taxes, rates, or assessments. And it is enacted, that

" the clause in the said act IQGeo. 3. exempting the tolls, rates,
" and duties arisingfrom the said canal from assessmentsshould
" be repealed." The said canal navigation was completed un-

der these acts and another act of the SO Geo. 3. from Leeds to

Wankss Banks, a distance of 47 miles 6 furlongs : when it be-

ing found desirable to make a deviation in the then parlia- [ 327 ]

mentary line, by another act of the 34 Geo. 3. the Company
were empowered to make a deviation and cut from the former

line from Wanless Banks through several townships therein

mentioned, and amongst others Habergham Eaves, to commu-

nicate with iheDouglas navigation AtWigan, andtheCompany
were authorized to take for tonnage and wharfage of goods,
&c. navigated thereon, a certain sum per mile, and so in pro-

portion for a greater or less quantity than a ton ;
to be paid

to such persons, at such places, &c. (as before) as the Company
should direct. And that every fraction of a mile should, in as-

certaining the rates, be deemed a whole mile. And it incorpo-
rates all clauses, powers, authorities, provisoes, and exemp-

tions, &c. contained intheactsofthelOth Geo. 3., not repealed

by the acts of the 23d and 30th Geo. 3. or by this act ; and also

incorporates all clauses, &c. in the act of the 23d Geo. 3. re-

lating to the Leeds and Liverpool canal not repealed by the

act of the 30 G. 3. or by this act; and alsoall clauses, exemp-
tions, &c. in the act of the 30 G. 3. relating to the Leeds and

Liverpool canal, not repealed by this act, except so much of

the said acts as enables the said Company to deviate the line of

the said canal from Leeds to Liverpool, and to exempt the tolls,

rates, and duties therefrom arising from the payment of any
taxes, rates, assessments, or impositions whatsoever, &c. Under
the powers of the stat. 34 G. 3. so much of the said canal na-

vigation has been completed in the varied line of deviation as

extends from Planless Banks aforesaid through a number of

townships (and amongst others Habergham Eaves) to a place
called Henfield Common, in the township of Clayton le Moors,
being a distance of 14 miles and 7 furlongs. In the township
of Habergham Eaves the Company have erected a warehouse, r 328 ]
where goods from all parts of the canal are landed, having

passed as well upon the canal made under the authority of

the acts of the 10th, the 23d, and 30th G. 3. as the deviation

made
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made under the authority of the stat. 34 G.3. ; and the tou-

nage of such goods so landed there amounted, from the 1st of

Jan. to the 31st of Dec. 1803, to 1352/. 12*. 4d. ofwhich 240/.

17s. 4d. is the proportion arising from the navigation of that

part of the new line of canal made by virtue of the act of the

34 G. 3. That part ofthe canal which lies inHaberghamEaves
has cost in making and completing 46,548/. 19s. Qd. ; and the

average annual expenditure of the Company for repairs, da-

mages, taxes, wages, and expenses relating to that part ofthe

canal made by virtue ofthe stat. 34 G. 3. and the part com*

municating therewith at Wanless Banks, made under the au-

thority ofthe said acts of the 10th, 23d, and 30th G.3., and the

proportion of the average annual expenditure of the Com-

pany for the committees and salaries and expenses ofthe con-

cern at large, belonging to the above mentioned parts of the

canal, amounting to 3621. : but no deduction was made in re-

spect of such last mentioned sum from the amount of the tolls,

rates, and duties upon which the rate was made. Notes or bills

of lading are delivered by the masters, &c. at various places

upon the line of the canal appointed by the Company, one of

which is Habergham Eaves ; and such notes are transmitted

by the warehouse-keeper there to the chief office of the Com-

pany in Bradford^ where a particular of each person's ton*

nage and rates is made out, and which is afterwards collected

Toy the Company's agents from such persons at their places of

abode, wherever they may be, or is paid at the chief office of

the Company at Bradford; but no part of the canal passes

through the township of Bradford. The Company are not

carriers upon the canal^ nor the owners of any vessels em-

ployed thereon. The Sessions being of opinion that the ap-

pellants were rateable for the relief of the poor of ffaberg-
ham Eaves for all the tolls arising upon goods discharged
within Habergham Eaves, although carried as well upon the

canal made by virtue of the acts of the 10th, 23d, and 30th

G. 3. in the original line, as upon the deviation made under

the authority of the stat. 34 G. 3., and that, without making

any deduction from the amount thereof in respect of the sum
of 360/. for repairs, wages, and other outgoings, confirmed

the rate.

Scarlett and Becket, in support of the order of Sessions, con-

tended, first, that the tolls were not exempted from being rated;

but only the quantum of the rate was limited by the clause of

exemption
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otherwise have been subject to. And they referred to Rex
v. The Undertakers of the Aire and Colder Navigation (a),

to shew that a clause of exemption of this kind did not limit

the quantum of the rate to what it was at the time of passing
the act

;
but that the quantum would vary with the improve- Company,

ment of the land. [Lawrence J. The meaning of the clause

of exemption clearly is that the land, qua land, shall not be

exempted, but that the tolls shall be exempted.] Then, 2dly,

The exemption does not apply to any part of the tolls which

arise within the new and unexempted line of canal. It has

been determined that tolls are only rateable where they be-

come due ; and they do not become due, nor have any exist-

ence as tolls, until the completion of the voyage for which the

goods are contracted to be carried. Till then the subject- [ 330 ]

matter of the exemption cannot be said to exist. These

tolls, therefore, not arising and becoming due till the goods
arrived at a place beyond the line of exemption, the exemp-
tion does not attach upon them. And theyciiedRexv. Aireand
Colder Navigation (b), and Rex v. Page (c), and Rex v.

The Staffordshire and Worcester Canal Navigation (d), as in

point ; particularly the latter, where the Company were en-

titled to take so much per ton per mile, as in this case, and

where they did in fact collect the tolls at intermediate pa-
rishes in the course of the voyage, and yet it was holden that

the tolls were only rateable in the several parishes where they
became due, which was where the respective voyages finished.

Topping and Wood, contra, were stopped by the Court.

Lord ELLENBOROUGH, C. J. I agree with the principle

of those cases, that the toll is only due and can only be tax-

able, if at all, at the place where the voyage ends for which

the goods were contracted to be carried, and that it is not to

be portioned out amongst the several parishes through which

the goods may intermediately pass : but where the legisla-

ture have expressly exempted a particular line of navigation
from being rateable in respect of the tolls, along which line

the goods have been carried in respect of which in part the

toll is calculated, there is nothing which should prevent us

from giving effect to this exemption by saying that where the

() 2 Term Rep. 6604.

(<r)
4 Term Rep. 543.

(b) Ibid.

(d) 8 Term Rep. 340.

toll
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toll is received, it may be taxed for that proportion of it ac-

cruing along the line which is taxable, but that it shall *not

be taxed for that proportion which accrued along the line

which is exempted. Now here a rate has been made taxing
the tolls altogether, without distinguishing between the dif-

ferent parts which are exempted or not exempted : that can-

not be supported. We cannot apportion it; those who
make the rate should apportion it. The rate, as it is, can-

not be supported. The word exempt may be taken to mean

precludedfrom being chargeable. The meaning of the clause

of exemption was, that the land or space occupied by the

canal should be liable to be taxed as it was before, that is, as

the land was before : but the tolls were not rated before, for

they had no existence
;
and therefore are exempted. > *;r>r( >

GROSE J. In order to tell whether the tolls are rateable

or not, it must be seen from whence they arose. One line of

the navigation is exempted from being rated in respect of its

tolls, and another not. Then such proportion of the tolls as

have accrued along the exempted line is not liable to be rated,

let it be due or received where it will ; otherwise the ex-

emption which the Legislature have holden out to the com-

pany would be a mere trick, and may become nugatory.
LAWRENCE J. As to the exemption itself, the object of

the clause was to take care that when the Company were en-

gaging in a hazardous undertaking which was considered to

be beneficial to the public, they should not be liable to any
other taxes than those which the land they made use of in

their undertaking was before liable, to. Now the land was
not before liable to be rated for toll; and therefore the pro-

prietors shall not be liable now to a rate on tolls in respect of

it when converted into a canal. But this does not go to ex-

empt the land from paying what it did before. Upon the

other point I fully accede to what has been said. The toll

must be apportioned pro raid ilineris for so much of it as ac-

crued on 4he unexempted line, and that proportion only is

liable to be rated where it becomes due.

LE BLANC J. lam of the same opinion. We cannot adopt
any other construction without totally defeating the object of

the Legislature in giving the exemption. And this may be done
without

difficulty. The land will be rated in the same manner
as it was before the act. The tolls will be rated where they

become
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become due; but in calculating the quantum of toll which is 1804.

the subject of the rate, allowance must be made for so much
r<

of the toll as accrued in respect of the line exempted. For
against

instance, if two-thirds of the line are exempted, then tolls T"e LEEDS

which have come along the whole line to Habergham Eaves, ^ Oli c^j
will only be liable to be rated in the proportion of one third. Company.

So if the goods have been carried 15 miles, 5 miles of which

are not exempt, they must be rated only for those 5 miles
; and

so in proportion. It will be easy therefore in all cases to cal-

culate the proportion of tolls which are rateable, according to

the number of miles which the goods have been carried along
the exempted and unexempted lines of the canal.

Rate on the tolls quashed.

The KING against The Inhabitants of DENBIGH.
June 13th.

TWOjustices removed Robert Hughes,\\\s wife and child- One may gain

ren, by name, from the parish of Denbigh to the parish u
s

^nthl a
of Heullan. The Sessions on appeal quashed the order, sub- tenement of

iect to the opinion of this Court on the following case. above 101. a-

vo'iriiitnc
The paupers being legally settled in Denbigh, on the 14th

parish where

of May 1802, Robert Hughes agreed with the toll-taker in he resided,

n tt i ^i .L it *i_ MI though such
fieullan to go and receive the tolls in the turnpike house in residencewere

Heullan, as the servant and for the use of the toll-taker; for turnpike-

which he (the pauper) was to be paid 3s. Gd. per week. The van^t'o^hc^

pauper went there accordingly; and in about a fortnight after- collector for

wards, while he was at the turnpike-gatehouse, took from
w
e i the^"

one Evans a field in Heullan at the rent of 32/. a-vear, and tolls: for the
V ' '

gave him 6d. earnest. The pauper continued in possession of gfn61"* 1 turn-

that field for two or three months, and resided day and night Gen. 3. c . 8*.

during that time with one of his children at the turnpike-gate
s - 36 - nlv

t

house. In the course of two or three months after the pauper gate-keeper"
had taken the said field, Evans coming by the turnpike-gate orersonm?-

told the pauper that he was uneasy on account of the rent, ^Mresidin^in
and asked the pauper to give him some security, to which the the toll-house

pauper answered that he could not give him any security, but f n ^^1^-
had no objection to give up the field, and he did then give it raent,. e. by

up accordingly. The pauper took the field for the purpose JJ^^fJ^j
of getting hay and grass to keep his mare, but he never reaped Or renting the

VOL. V. S any tolls.
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1804. any benefit from the field, nor did he turn his mare into it

TJ~~T~ because the hay was growing. The pauper continued at the

against turnpike-gate house for 12 months after he had given up the

The Inhabit-
field, receiving for part of that time 4s. 6d. and latterly 5$.

per week from the taker of the turnpike-gate as aforesaid.

The pauper's wife and three of his children lived during
that time in a house in Denbigh, for which the pauper paid

31. 3s. per annum : but they sometimes slept with him at the

turnpike. The turnpike-gate house is the property of the

commissioners of the turnpike-road, but is always set with

the tolls to the toll-taker, and was so set while the pauper
lived there and received the tolls there for such toll-taker as

aforesaid.

The Sessions was of opinion that the pauper had bond fide

holden lands to the value of 10/. a-year in the parish ofHeul-

lan for above 40 days, and lived during such holding at the

said turnpike-gate house, as before stated ;
but reversed the

order of removal in this case on the ground of the act of 13

Geo. 3. c. 84. s. 56. which enacts,
" That no gate-keeper of

"
any turnpike-road, or person renting the tolls thereof,

" and residing in any toll-house belonging to the said trust,
11 shall be removable from such toll-house, &c. unless he shall

" become actually chargeable to the parish, &c. in which such
" toll-house is situate. And that no such gate-keeper, or per-
" son renting such tolls, and residing in such toll-house, as
"

aforesaid, shall thereby gain a settlement in any parish or

"
place whatsoever; and that no tolls to be taken at any gate

" erected or to be erected by the trustees ofany turnpike-road,
'* nor any toll-house erected or to be erected for the purpose
u of collecting the same, nor any person in respect of such
" tolls or toll-house, shall be rated or assessed towards the

"
payment of any poor's rate or any other public or parochial

"
levy whatsoever."

Const and Scarlett, in support of the order of Sessions, ob-

served that the Legislature, by providing that no gate-keeper

or renter of tolls residing in any toll-house should thereby gain
a settlement, meant not only that the renting ofthe tolls should

not gain him a settlement, but that the residence in the toll-

house should not be contributable to a settlement: nowhere
it would be contributable to a settlement by giving him a

residence in the parish, if that would suffice.

The

[335]
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The Court however thought tho case too clear for further 1804.

argument; and Lord Ellenborough,C. J. said, the act only

says that a gate-keeper shall not thereby gain a settlement, against.

that is, by keeping the gate or renting the tolls and residing The Inhabit-

in the toll-house. But that does not prevent him from gain- DENBIGH
ing a settlement aliunde in the same parish where the gate-
house is situated. This man did not gain a settlement by

renting the tolls or by keeping the gate, but by renting a

close in the parish worth above 101. a-year for more than

40 days, and residing in the same parish. He did not even

rent the rolls : he was no more than a mere servant to col-

lect the tolls for another.

Per Curium. Order of Sessions quashed.

ErskinCy Topping, and Bent/on, were to have argued

against the order of Sessions.

The KING against The Inhabitants of WAKEFIELD.
June 1 3th.

TWO justices removed Mary the wife of George Fielding,
The Sessions

and her five children, by name, from the township of ej jn âvour

Alverthorpe, with Thornes to the township of Wakeficld, both [ 336 J

townships being within the parish of Wakefield, in the county
of a s

.

ett 'e-

-, / ..... J ^ nicntin^. by
of York, and maintaining their own poor separately. On which the

appeal the Sessions confirmed the order of removal, subject pauper's fa-

to the opinion of this Court on the following case. The re- etHcThave^

spondents in support of the order of removal proved that the been relieved

appellants had at varioustimes during forty years pastrelieved fa'anothe^a'a-

G. Fielding, the father ofG. Fielding, the husband ofthe pauper risk 40 years

Maryland different membersofhis family, some by being taken
*S'^ be~

into the appellant's workhouse and some in other ways during per's birth,

the time that they resided in the township of Stanley, and had and the only
evidence to

provided coffins for and defrayed theexpensesof thefuneralsof
oppose this

some of the family. It was also proved that G. Fielding, who is being that of

now 38 years old, the husband of the pauper Mary, and lather own'wrl/t \n

of the other paupers, was born and hasalwayslivedinthetown- B., this Court

ship of Alverlhorpe with Thornes. The above was the only JJSjrfJS?'
evidence given in support of or against the order ofremoval, sioiison a case

Gibbs and Wood'\\\ support of the order of Sessions. The reservcd-

giving relief to a pauper's family, while resident out of the

township so relieving, is good evidence of a settlement there,

S 2 especially
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especially for so long a time as 40 years. This shews that the

relief was not given to them as casual poor / for that the pau-

pers could only have been entitled to in the parish in which they

lived at the time. Then admitting that the birth of G. Fielding^

the husband of the pauper Mary, in Alverthorpe was, if it had

stood alone, primdfacie evidence of a settlement there ; yet it

was the province of the Sessions to decide upon the weight of

evidence, and their conclusion must decide the settlement.

Topping and Lambe, contrik. The principal question was

as to the settlement of G. Fielding the husband of the pauper

Mary, and the father of the other paupers. A derivative set-

tlement is only to be resorted to upon failure of any evidence

of the party's own settlement. Here the place of birth was

primd facie evidence of the husband's settlement, and could

not be gotten rid of by mere presumptive evidence of his fa-

ther's settlement at an antecedent time. If indeed the hus-

band himself had been proved to have received relief while

residing out of his township, it would have rebutted the pre-

sumption of settlement from the place of his birth ; though the

fact of receiving relief from the parish where a party resides

is not even primd facie evidence of settlement, according to

R. v. Chadderton (a). It is not stated here when the relief

was given to the father's family ; it should have appeared at

least that it was given before the pauper's husband was an

adult, and was emancipated from his father's family.

LordELLENBOROUGHC. J. The relief was given by the

townshipof Wakefield to ihefather ofthepauper'shusband and

to different members of his family, which must mean the family

of the pauper's husband's father : and this while they were re

siding in another township. This was evidence of the father of

the pauper's husband's settlement in Wafyfield at that time :

and this is stated to have been done at different times during
the last 40 years ; the particular periods are not material ;

for no other settlement has been established since : and all

things are presumed to continue in the same state unless

something be shewn to the contrary. Then the only evi-

dence set up against this is that of the birth of the pauper's

husband in Alverthorpe, which is no more than primd facie

evidence of a settlement there. Then if there were evidence

on both sides, the Sessions were to decide on it.

(a) 2 East 27.

GROSE,
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G ROSE, J. There was primdfacie evidence on both sides,
1804-.

on the weight of which the Sessions were to determine. _,
~"~*

The KING
LAWRENCE, J. I am of the same opinion. The father . against

was relieved 40 years,ago by the township of Wakefield) which
Thc Inhabit-

must have been before the birth of the pauper's husband who
is now only 38 years old.

LE BLANC, J. The least that can be said is, that there

was evidence on both sides : but the place of birth is the

weakest evidence of settlement.

Orders confirmed.

WALTERS against FRYTHALL.
Friday
June 15th,

MOORE moved again for a rule (which had been men-

tioned the day before) calling on the plaintiff to shew tionto make
cause why he should not give security for the costs in case he ta^ plaintiff,

was nonsuited, or the defendant obtained a verdict ; on the
abroad, give

ground that the plaintiff was living in Jersey, and that the security for

action was brought at the instigation of his wife's friends, fu^dafterno-

(she living apart from her husband,) without his knoxvledge tice of trial

or consent. In this case issue was joined and notice of trial
fe^e"d

as

t

given. 'And he referred to Barker v. Hargreaves (), where r 339 ~\

a similar rule was granted after notice of trial given, though might have

objection was taken that the application should have been
afterlnTw-

made sooner. ledge of the

The Court however said that the better rule, and such as Ji
c*

.-l,
plaintiff s re-

was most consonant to the practice, was that the application sidence, and

should be made as soon as the defendant reasonably could do tefo
j'

e so

it after knowledge of the fact of the. plaintiff's residence costs in-

abroad ; that otherwise if he waited so long till after notice curred.

of trial given and costs incurred, the granting of such a rule

would be in effect to compel the plaintiff's attorney to give
the security required. Therefore, because the defendant

might have come earlier,

Rule refused.

(a) 6 Term Rep. 597.
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1804.

Saturda
PATCH ETT.

June 16th.

A Conviction of the defendant under the act of the 39 & 40
Bv the Va- /^
grant Act, 17 -XJL Geo. 3. c. 50. for extending the provisions of the Va-
G. 2. c. 5.

grant Act 17 Gto. 2. c. 5. being returned by certiorari in-

andva^oifd to this Court ; the information stated that one J. G. informed

has been com- p % g t clerk, one of the justices of the peace for the county of

Se'Si^and Leicester
,
that -the defendant and another person were found

they, adjudg- in a plantation in the lordship ofPreitoowW in the said county
jng him to be ^ night. &c. having nets, engines, and other instruments
a rogue and ".

'

vagabond or- for the purpose and with the intent to destroy game, &c.
der him to be con trary to the form of the statute. Then after stating the
further im- J

. j i j-

f 340 1 summons of the defendant, his appearance and pleading not

prisqned and guilty, and the proof of the offence by one witness, the record

kept to hard
procee^Q^ and thereupon the defendant on, &c. before the

months, and "justice, &c. on oath, &c. is convicted, and he is hereby
to be publicly a deemed (o fre a rogue and vagabond within the meaning of

SngSat time,
" the statute 39 & 40 Geo. 3. In witness, &c." There was

and that after a\so returned an order of the Quarter Sessions of the same

of
C

htsunpri-

Q
county, holdcn the 10th of January, 44 Geo. 3., stating that

sonment he the defendant was brought before that Court in the custody
S

andltto
S

yed
of the keeper of the house of correction, when it appeared to

in his Majes- the Court that the defendant was charged, &c. (as before men-
d's service,

tjoned). And stating further, that it appeared to the said
pursuant tO(

the statutes, Court by the warrant ofcommitment under the hand and seal

&c. he!4 that o f tne said p. 5. clerk, so being such justice as aforesaid, dated

forms one sen- 1 st November 1803, that the defendant was by the said justice

tence, and committed as a rogue and vagabond to the keeper ofthe said

beiaedefect-
house of correction, &c. there to remain until the next Ses-

ivein the latter
sions, &c. or until he should be discharged by due course of

part for want
j

. wnereUpOn the defendant being under such commitment
or aajUQica-; _

ting whether before this court, being the next, &c. the said Court doth pro-
the party were cee(j ^o exam jne the circumstances of the case. (Then after
to serve his .

Majesty by sea stating the examination of the witness proving the offence,

or./andasdi.s- and that the defendant when called on made no defence)

thestatute,the
The Court therefore considered and adjudged that the

conviction defendant was and is a rogue and vagabond, and that he

cd- though

"

should be detained and kept in the house of correction,

the former &c. to hard labour for six months, and that during such

part of the

sentence, adjudging the rogue and vagabond to be whipped, be valid.

imprisonment
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imprisonment he should be once publicly whipped, &c. and 1804.

at the expiration of such imprisonment the defendant, being
above the age of 12 years, was further ordered to be sent ^L^JT'
and *

employed in his Majesty's service pursuant to the sta- PATCHETT.

tutes in such case made. *[ 34J ]

Balgui/ objected to the conviction ; 1st, the Sessions have

adjudged the defendant to be a rogue and vagabond, and yet -

in addition to the imprisonment have ordered him to be

whipped; whereas by the Vagrant Act 17 Geo. 2. c. 5. the

Sessions have only authority to order one whom they adjudge
to be an incorrigible rogue to be whipped. That act describes

three classes of offenders : 1. Idle and disorderly persons ;

2. Rogues and vagabonds ; 3. Incorrigible rogues. Over

the two first classes a single magistrate has jurisdiction to

act, and may punish them : but cognizance of the latter is

referred to the Sessions. In regard to rogues and vagabonds,
a single magistrate may by s. 7. either order them to be pub-

licly whipped and passed to their parish, or to be sent to the

house of correction until the next Sessions, or for any less

time. If committed to the Sessions, and that court "
shall,

*' on examination of the circumstances of the case, adjudge
" such person a rogue and vagabond, or an incorrigible rogue;

*^they may, if they think convenient, order such rogue orva-
"
gabond to be kept in the house of correction to hard labour

" for any further time not exceeding six months." (Here
ends the further punishment ofa rogue and vagabond.)

" And
" such incorrigible rogue for any further time not exceeding
" two years nor less than six months from the time of making
16 such order of Sessions ;

and during the time of such per-
" son's confinement" (this must relate to the last antecedent,

viz. such incorrigible rogue's confinement)
" to be corrected

"
by whipping in such manner, time, and place, &c. as they

" shall think fit. And such person may afterwards be sent
"
away by such pass, mutatis mutandis, as aforesaid; And if [ 342 J

" such person being a male is above the age of 12 years, the
<c Sessions may at any time before he is discharged from the
*' house of correction send him to be employed in his Majes-
"

ty's service, either by sea or land if they shall see proper."
The Court suggested a

difficulty in adopting this construc-

tion ; for if the words " such person" which occur in the

latter part of the clause arc to be referred to an ijicorrigible

rogue
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1804. rogue only, there will be no provision made for the passing

of a rogue and vagabond by the Sessions after his imprison-

ment, which the evident intention and policy of the act re-

PATCHETT, quires, in order to prevent vagrancy. Upon this ground the

Court inclined to think that such person referred as well to a

rogue and vagabond as to an incorrigible rogue, and conse-

quently that the Sessions had power to order both descrip-

tions of offenders to be whipped and to be passed after the

expiration of their imprisonment.

Balguy said in answer, that the adjudication of one to be

an incorrigible rogue of course comprehended him under the

description of rogue and vagabond, being a higher descrip-

tion of offender of the same sort ; and therefore any single

magistrate out of Sessions had the power of passing him to

his parish after the expiration of his imprisonment. [Lord

Ellenborough C. J. That is not so clear ; for the power of

a magistrate out of Sessions to pass a rogue and vagabond
seems connected with the punishment of whipping or con-

finement which has been inflicted under his own order ; for

the 7th section says,
" And after such whipping or confine-

16
ment, such justice or justices may and are hereby empow-

[ 343 ] ered, if they think fit, by a pass under hand and seal in the
" manner and form hereafter directed, to cause such persons
" to be conveyed," &c. It does not appear to refer to any

independent order to pass,] Secondly, the Sessions have only

adjudged the defendant to be employed in his Majesty 's ser-

vice after the expiration of his imprisonment, and they have

not discriminated whether such service is to be by sea or land,

as mentioned in the act. This is part of the adjudication, and

ought to be done at the same Sessions by which the rest of

the sentence is pronounced. But even if this part of the pu-
nishment may be adjudged at any subsequent Sessions during
the imprisonment, still it can only be done once, and here it

has been already done, but done defectively ; and therefore

the error cannot be rectified at any future Sessions.

Vaughan Serjt., contra, (being called upon to answer this

last objection) relied on the words of the statute,
" that the

"justices at their Sessions may and are hereby empowered
" at any time before he is discharged from the house of cor-

" rection to send him to be employed in his Majesty's ser-

"
vice, either by sea or land, if they shall judge proper."

This
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This was a discretionary power given and meant to be 1801.

exercised or not according to circumstances, such as good
behaviour during confinement, probability of amendment, The

or the like. But if it were not so, here is a sufficient PATCHET

adjudication of the Sessions that he should be employed in

his Majesty's service pursuant to the statutes, that is, either

by sea or land, as the crown or its officers ,should think pro-

per, or the subject be best adapted for. There is no necessity

for limiting the discretion or convenience of the crown in r 344
this respect. At any rate, supposing this part of the adjudi-

cation defective, it will not vitiate the rest which is good.

Lord ELLENBOROUGH, C. J. The judgment is entire, arid

cannot be split. A particular jurisdiction is given to the Ses-

sions ; whenever they begin to act upon it and to make their

order, they must make an effecti ve order. Qudcunque via data,

this is wrong, whether this direction to employ the offender

in his Majesty's service is to be made part of the sentence or

not: if it were not to be part of the sentence, the Sessions

have done wrong in making it so ; if it were, they have not

done it effectually, by not having ascertained in which service,

whether at sea or by land, the defendantwas to be employed.
The statute certainly meant that the justices should exercise

their discretion in this respect, as well as in determining whe-

ther he should he employed at all or not in the service. Upon
this ground we think the conviction cannot be sustained. As
to the other point, we do not think the objection well founded :

for upon reading the clause we think that the words " such

person" refer to "
any offender against the act" described at

the beginning of the clause, who shall be committed to the

Sessions. That is evidently the meaning in the first place

where those words occur in the clause ; where it says that

when "
any offender against this act shall be committed, &c.

" to the Sessions, and the justices at such Sessions shall, on
"
examination, &c. adjudge such person a rogue or vagabond,

" or an incorrigible rogue," &c.

On the second objection therefore

Per Curiam, Conviction quashed.
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1804.

Thursday,
June 7th.

Where the

SpiritualCourt
incidentally
determines

any matter of

common law

cognizance,
such as the

construction

of an act of

parliament,
otherwise

than the com-
mon law re-

quires, prohi-
bition lies af-

ter sentence;

although the

objection do
not appear
upon the face

of the libel,

but is collect-

ed from the

whole of the

proceedings

[346]

CASES IN TRINITY TERM,

GOULD against GAPPER, Clerk (a).

IN
prohibition the plaintiff declared, that whereas the trial

of the bounds ofparishes and of prescriptions and customs

has immeniorially been by the common law, and not by the

ecclesiastical law ; and that during the year 1797 and the two

following years the plaintiff had occupied lands which were

lately parts of a tract of waste land called King's Sedgemoor
in the county of Somerset, and which had been lately inclosed,

allotted and divided under an act ofthe 31 G. 3. ; and which

lands so occupied by the plaintiff until the allotting and di-

viding, &c. were not within the parish of High Ham in the

said county, or the titheable places thereof, but was extra-pa-

rochial. And that there is a saving in that act of the rights

of the crown. And that within the parish of High Ham there

has been immemorially a modus of 2t/.an acre for all meadow

land, in lieu of tithe ofhay andagistment, and of \\d. for every

milch cow depastured in such land, in lieu of tithe of milk and

agistmcnt, and of Id. for every heifer depastured on the same,

in lieu of agistment tithe ; yet the defendant, rector of the

parish of High Ham 9
to aggrieve the plaintiff, and disinherit

the crown, and to bring the cognizance of a plea which be-

longs to the crown to another sort of trial in the Consistorial

Court of the Archdeaconry of Wtlls^ exhibited his libel in the

said court against the plaintiff, alleging that in the year 1797,

and the two following years, the defendant was rector ofHigh
Ham and the proprietor of the tithes, and that the plaintiff

during that time occupied the said meadow lands in the said

parish, and mowed and received the hay tlierefrom, and de-

pastured unprofitable cattle there, and ploughed the said other

lands there and sowed them with corn, for which tithe was

due to the defendant. That the plaintiff pleaded in his de-

fence to the libel the matters above suggested, and offered to

prove the same by evidence. That the defendant by way ofper-
sonal answer denied that the said lands were extra-parochial,

because the proprietors of lands in the adjoining parishes, of

which HighHam was one, claimed rights ofcommon ouKing's

(a) Vide the report of this case on the motion for the prohibition.

3 East, 472.

Scdgemoor
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Sedgemoor, as appurtenant to their respective tenements, and 1804.

that King's Sedgemoor was parcel of the said several parishes

adjoining, though the precise bounds of each were not cer-

tainly known. And further the defendant alleged, that CAPPER,

King's Sedgcmoor was not mentioned in the said act as Clerk.

extra-parochial, but that the sume was therein stated to be

in, near, or adjoining to the several parishes mentioned, of

which High Ham was one ; and that the commissioners

under the said act allotted King's Sedgemoor amongst the

several parishes mentioned, which had rights of common
thereon ; and that they allotted part of King's Sedgemoor,

adjoining to the old inclosures of High Ham, to the said

parish for the rights of common appurtenant to certain te-

nements in High Ham, and other part of King*s Sedgemoor

they allotted to Low Ham, alleged to be a hamlet of High
Ham. That the defendant by his said answer further al-

leged, that by an act of the 37 Geo. 3. the parcels of meadow
and land in question in the occupation of the plaintiff were

allotted in respect of some of the rights of common appurte-
nant to some of the tenements in the parish of High Ham
and hamlet of Low Ham, and were parcels of the allotments

made under the last-mentioned acts ;
and that the same were

within the bounds of the parish of High Ham. And the de-

fendant further alleged, that by the said act secondly above- [ 347

mentioned it was enacted, that all the lands which should be

allotted by virtue thereof should be held under and subject

to the same charges, tenures, customs, suits, services, and

incumbrances as the tenements in respect of which such al-

lotments were made would have been subject to if such act

had not passed. And the defendant further submitted by his

answer, that under the stat. 2 & 3 Ed. 6. the rector ofHigh
Ham was entitled to the tithe of increase of cattle depas-
tured in the said tract of pasture land prior to the passing of

the first mentioned act; and that the defendant denied the

modus. Yet notwithstanding the matters alleged, the de-

fendant had caused the plaintiff to be convicted of the pre-

mises, and the plaintiff had been condemned by the spiritual
court in a large sum to be paid to the defendant in lieu of

tithe, &c. ; and the defendant still prosecutes his suit in the

Ecclesiastical Court, &c. To this the defendant demurred

generally, and the plaintiffjoined in demurrer.

Dumpier, m support of the demurrer, contended. 1st, that

it
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1804.' it was too late to call for a prohibition after sentence on the

ground that the Ecclesiastical Court had tried the boundary of

against
the parish, or the existence of a modus. For though these are

GAPPER, questions properly triable by a jury, and the plaintiff might be-

fore sentence have come here and stopped the trial in the Ec-

clesiastical Court, yet as that court has jurisdiction of such

questions incidentally, (for the question ofparochial boundary

may arise in every cause of subtraction of tithe), and the ob-

jection goes only to the defect of trial, the plaintiff, after sub-

[ 348 ) mitting to the trial there, and taking his chance of a decision

in his favour, cannot object *o it. Full v. Hutchins (a), Argyle
v. Hunt (6), Bannister v. Hunt (c), Blaquiere v. Hawkins (d),

Symes v. Symes (e), Buggin v. Bennet (/), OJfley v. White-

hall (g), and2 R. A. 209. pi. 2. All the cases shew, that where

the Ecclesiastical Court has original jurisdiction of the cause

(as here it must be admitted to have had), and nothing appears

upon the face ofthe //Ac/ to oust it, prohibition does not lie after

sentence merely for defect of trial. This distinguishes the pre-

sent case from Vanacre v. Spleen (h), where the objection ap-

peared on the face ofthe libel
;
as it also did in Paxton v.Knight

(0> where the party had libelled upon a prescription over which

the Ecclesiastical Court had no jurisdiction. The authority of

that case, however, is opposed to the case in 1 Ld. Ray.&3b.
And in Dutens v. JRobson (&), though the party libelled upon
a modus, yet that being admitted, a prohibition was denied.

And by Argylev. Hunt (I), the party applying for a prohibi-

tion shall not, after sentence at least, allege matter dehors the

libel to shew that the court below had not jurisdiction. But,

secondly, supposing prohibition will in any case lie after sen-

tence in a matter originally within the jurisdiction of the Ec-

clesiastical Court, the question will be, whether the construc-

tion of acts of Parliament belong in all cases to the temporal
courts exclusively ; so that if the Ecclesiastical or Admiralty
Courts construe them otherwise than the temporal courts

would have done, prohibition shall go even after sentence ;

or whether those courts have not jurisdiction to construe

acts incidentally coming under their cognizance in matters

f 349 1 within their jurisdiction, whose decision thereon, however er-

(a) Cowp. 422. (*) I Stra. 187, (c) 10 Mod. 12.

(rf) Dougl. 378. octavo edition. (c) 2 Burr. 813.

(/) 4 Burr. 2035. (g) Bunb. 17. (A) Carth. 33.

(i) 1 Burr. 314. (ft)
1 H. Blac, 100. (I) 1 Stra. 187.

roneous,
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roneous, can only be rectified on appeal. It may be admitted, 1804.

that wherever the rule of the ecclesiastical law is directly dif-

ferent from that of the common law, and must necessarily against

lead to a different result, the latter is entitled to the prefer- CAPPER,
I'M

ence; and prohibition may go even after sentence; as where

the Ecclesiastical Court requires proof by two witnesses of

matters proveable by one at common law : though prohibi-
tions even in this case have been denied (a). Or where the

question arises on the' meaning of the words " next of kin"

2 Rol. Abr. 303. pi. 28. : or on the extent of the word month,
in matters not spiritual. In these cases the construction of the

respective courts must necessarily be different. So prohibi-
tion will go at any time if an inferior court misconstrue an act

regulating its own jurisdiction. 12 Rep. 42. And this was the

ground of the doctrine laid down in Brymer v. Atkins (b).

There the prize Court had put a construction on the stat. 16

Geo. 3. c. 5. s. 14. which the Court of C. B. considered that

the Prize Court had authority to do, and did not prohibit it.

And yet if the construction put by inferior courts on acts of

Parliament be not binding any further than as it coincides

with the judgment of the courts at Westminster, it is in effect

to deny their jurisdiction ; for an erroneous judgment upon
a matter within the jurisdiction of a court can only be recti-

fied on appeal. But if the matter were coram nonjudice, the

Prize Court could have had no authority to put any construc-

tion on the statute, and it must have been prohibited in the

first instance. The Spiritual Court may have jurisdiction of

matters coming incidentally in question there where it would
not have had original jurisdiction over such matters. Reg. 57. [ 350 j

b. 58. So it may judge of a statute. 2 Rol. Abr. 307. pi. 16.

Pen's case, M. SJac. ib. 308. pi. 22. Lucy v. Lucy^ H. 14

Car. There a parson sued for tithes in the Spiritual Court

against one who pleaded a lease for years made to him by the

parson ; to which the latter replied that he was in such a year
absent from his benefice above 80 days, by which his lease

became void. And held that no prohibition lay on this plea,

although grounded on the stat. 13 Eliz. and though it was ob-

jected that the judges of the Spiritual Court should not have
the exposition of a statute. Dr. Button's case (c)> and Scad-

(a) Robert's case, 2 Cro. 269. Sid. 161. 2 Rol. Abr. 299. pi, 10.

%*) 1 H. Blac. 1 64. 1 87, 8. (c) Latch. 238. Cro. Car. 65

ding's
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1804. ding's case (a), are to the same effect. j^Lord Ellcnborough
C. J. It will not, I apprehend, be contended that the Ecclesi-

aaimt astical Court has not jurisdiction to construe statutes inci-

GAPPEK, dentally coming in question before them, but only that if it

Clerk. construe them wrongly a prohibition shall go. The resolution

of the Judges in the reign of Jac. 1. does not go further than

this.] All the authorities have been lately considered in the

cases of Brymer v. Atkins, and Home v. Lord Camden (b).

What was said by Lord Loughborough in the latter,
" that

the exposition of the statute law appertains to the King's
Courts of Record, and ought to be discussed and determined

in those courts," must be understood with reference to what

was said by his Lordship in Brymer v. Atkins (e), where he

states that the misconstruction by a Prize Court of an act of

[ 351 1 Parliament by which its jurisdiction was regulated would be

a good ground of prohibition, on an ancient and essential

maxim of the common law,
" that all courts of special juris-

diction created by Act of Parliament must be limited in the

exercise of thatjurisdiction by such construction as the courts

of common law may give to the statutes, because if they had a

latitude to construe at their discretion the law by which they

act, they would set themselves above the common law." In the

case ofHome v. Lord Camdenjwliere thejudgment of B.It, de-

nying a prohibition to the Prize Court ofAppeals was ultimate-

ly sustained by the House ofLords, the reasons given by Ash-

hurst (d) and Butler,Justices (e),and particularly by the latter,

are decisive against the prohibition. The former said, "It is

admitted that the Courts of Admiralty have exclusivejurisdic-

tion over all questions ofprize; and z/Vo,they must have the same

jurisdiction over all matters that arise incidentally, either in

construing actsofParliament or proclamations, in order to form

their opinion ontheprincipalquestion." BulkrJ.said,that "if

it were competent to us to decide whether or not the Court of

Appeals had misconstrued the act, I should desire further time

to look into the authorities. But! think it is not now competent
to the Court to examine that question," &c. He afterwards

(a) Yelv. 134.

(b) The first report of this case is in 1 H. Blac. 476, where the Court of

C. P. gave judgment for the plaintiff in prohibition; the next in 4 Term

Rep. 382., where that decision was reversed by B. R. ; and again in 2 H.

Blac. 533., where the judgment of B.R. was affirmed in Dom. Prac.

(c)
I H. Blue. 187, 8. (<0 4 Term Rep. 305. (e) Ib. 396, 7. 400.

states
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states it
" as a clear rule, thai after sentence the courts of com- 1804.

mon law never grant a prohibition, unless the want ofjuris-

diction appear on the face of the libel:" for which he refers
against

to Full v. Hutchim (a). Then after referring to the dictum in CAPPER,

2Rol. Abr.306.pl. 10. that if the Ecclesiastical Court ad-

judge otherwise (upon a condition in a lease) than is warranted

by the common law, a prohibition will be granted; which he de- [ 352 J

nies to be law ; he proceeds to touch upon the merits of the

decision in the court below : and his opinion is the stronger,

because he seems to have differed from the Court of Appeals
in their construction ofthe act. The dictum in Rolle and some

few ancient cases have certainly gone great lengths: but they

are attributable to a jealousy of the Ecclesiastical Courts

which at one time prevailed in the courtsofcommon law, and

justify the observation of Ld. C. J. Vaughan (i),
" that this

Court had in some of the cases bordered on things spiritual."

And the inclination of Lord C. J. Eyre's opinion to the same

purpose may be collected from the manner of his stating the

question in Home v. Ld. Camden (c). The strength of the

argument on the other side rests on the inconvenience there

pointed out by Lord C. J. Eyre, namely, the possibility of

two different rules prevailing on the same law, one in the

courts of Westminster, the other in courts of peculiar juris-

diction, where the tribunals in the ultimate resort are not the

same. But this inconvenience exists in other cases, and is not

therefore a conclusive objection. As where the courts of

equity and the spiritual courts have aconcurrent jurisdiction

in matters of tithe and matters of legacy. Or, as where the

Courtsof Admiralty and of common law have concurrent ju-
risdiction in the case of mariners' wages, where the.contract is

made at sea and is not under seal, and in bonds of hypotheca-
tion which are under seal. So the Plantation Courts ofChan-

cery in matters arising there, and the Court of Chancery here,

where the parties live in England, have concurrent jurisdic-
tion (d), though the ultimate appeal from the one is to theKing
in council and not to the House of Lords, as in the case of the

other. The same took place formerly on contracts of mar-

riage, before the jurisdiction of the Spiritual Court was taken

away by the stat.26 G. 2. c. 33. s. 13. : and other instances are

enumerated ia Bac. Abr. Prohib., L. 5. None of these con-

(a) Cowp. 422.
(li)

2 Tentr. 10.

H. Black. 535. (d) Salk. 404.,

current



353 CASES IN TRINITY TERM,

1804. current jurisdictions could exist if the possibility of conflict-
"

ing decisions were an objection. And such objection is also

against
inconsistent with the law as now settled in Full v. Hutching

GAPPER, (), that a party is too late who comes after sentence for a
Clerk.

prohibition where the defect in the court Christian is in the

trial and not in the jurisdiction. So where two libels are ex-

hibited against two inhabitants of a parish for tithe, and they
set up a modus over the whole parish, if one submit to the trial

in the court Christian, and the other obtain a prohibition be-

fore trial and try at common law, the one case may be ulti-

mately decided before the delegates, and the other by the

House of Lords, who may decide differently. But this incon-

venience cannot alter the law. [Lord Ellenborough, C. J. and

Le Blanc J. observed, that there the inconvenience would

arise from the party's own fault, who did not apply in time

for a prohibition.] In HilL\. Good (6) Lord C. J. Vaughan
takes a distinction, which is confirmed in Wenmouih v. Col-

lins (c), between statutes which give a new jurisdiction to

the temporal courts, and those which are directory to the ju-

risdiction which before had cognizance of the subject. In the

latter case the Court will not prohibit the Ecclesiastical Court

from proceeding, though the construction of the statute may
come in question. Now here the acts in question do not alter

the jurisdiction ; they confirm to all the same rights they had

before. The Sedgemoor act states the moor to be near the

parishes, and makes the allotments parts of the parishes

where the tenements in respect of which they were made

[ 354 1 are situated ;
and it saves the right of the King. The

High Ham act makes the part thereby inclosed subject to

the same charges it was before. The stat. 2 & 3 Ed. 6. c.

13. s. 3. makes the tithe of increase of cattle on any lands of

which the parish is not known payable to the rector of the

parish where the owner of the cattle resided. Neither of

these statutes gives the temporal courts any new jurisdic-

tion, nor alters or affects any jurisdiction which the Eccle-

siastical Court had before : but the directions are general, and

must be taken with reference to the court which had juris-

diction of the subject-matter before. At any rate, however,
before prohibition is granted it ought certainly to appear,
which it does not, that the Ecclesiastical Court necessarily de-

cided this case on the construction of the statutes : after sen-

(a) Cowp. 42S.
(fr) Vaugh. 304.J (c) 2 Ld. Ray. 850.

tence
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tence the plaintiff cannot complain of the defect of trial of

the modus or boundary. The ground of its decision might be

that Sedgemoor was not extra-parochial, and in that case the

King had no right. This would not be construing the act,

but deciding on a fact. TTie sum given may have been for

the tithes of increase of cattle under the stat. 2 & 3 Edw. 6.

which creates such a charge, and the stat. 37 Geo. 3. which

maintains it, even supposing the parish to which the moor ap-

pertains to be uncertain. It is not alleged by the Ecclesiastical

Court that these lands were extra-parochial before the act, and

were only brought within the parish by its operation, in which

case it might be said that the saving of the King's right (if it

were not previously granted away) ought to operate.

Burrough^ contra. The statute in question cannot be said

to be directory to the Ecclesiastical Court, wherein no men-

tion is made of that jurisdiction, but which merely contains

general provisions, which must of course be taken to apply to

the courts of common law. Neither can it be said that the

Ecclesiastical Court has not proceeded to adjudge tithe to the

rector upon the construction of the Sedgemoor Act, as bring-

ing the allotments within the parish ; for the place, which was

before alleged to be extra-parochial, is denied to be so by the

rector in his answer, because the inhabitants of the parish of

High Ham claimed rights of common on King's Sedgemoor,
which was parcel of the several parishes adjoining, and that

the act did not mention it to be extra-parochial, and that (he

allotments under the act were made in respect of such rights

of common appurtenant to the tenements in the parish^ &c. ;

and that the act of the 37 Geo. 3. subjected the allotments to

the same charges, &c. as the tenements in respect of which

they were made ; evidently putting the whole case upon the

acts as having virtually made those allotments parts of the

parish, and subject to the same burdens as the old inclosures.

Now the only object of the Sedgemoor Act was the division

of the moor between the lords of manors and the commoners

claiming rights thereon before the statute, and nothing is said

respecting the right to tithe, which is therefore left as it was
before. No parochial rights were ever before exercised on the

moor, nor does the act state it to be within the boundaries of

any parish, but lying near or adjoining ; though by way ofdis-

tinction the several parts are allotted to particular parishes.
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Then the clause in the High Ham Act, 37 Geo. 3. directing

the allotments to be subject to the same "charges" as the

old tenements in respect of which they were made, merely
relates to private charges, &c. on the estate, such as dower,

mortgages, &c. according to Moncaster v. Watson (), and

does not relate to tithe ;
the rectors of the several parishes

being no parties to the act, but merely the lords and com-

moners; and the accompanying words, such as uses, estates,

trusts, &c. explain the meaning of the word charges. [Law~

rence, J. A similar clause in the case of the Stonehouse

Bridge Act lately (6) received the same construction.] Then
the last clause but one saves to the lords of the manors all

their privileges, except such for which compensation was

made, and which were intended to be barred by the act,

namely, common of pasture. And the last clause saves all

the King's right and title with the same exception. Now if

any person were before entitled to the tithe of the allotments

which were extra-parochial, it must have been the King.
It is clear therefore that the Ecclesiastical Court in giving

the rector the tithe of such allotments has misconstrued the

acts, the interpretation of which belongs exclusively to the

courts of Westminster, and therefore the misconstruction

of them is a good ground of prohibition after sentence : the

sentence itself is the gravamen; for till then it could not

be known that the court below would misconstrue the acts.

The current of authorities from the time of James the First

to that of the doubt expressed by Buller
t
J. in Lord Cam-

den v. Home, in Error, (c), (which doubt was not warranted

by the authorities then mentioned, and upon further investi-

gation would probably have been removed from the mind of

the learned Judge), shews that where the Ecclesiastical Court

() 3 Burr. 1375.

(b) H. 44 Geo. 3. B. R. That was a case sent up from the Court of

Quarter Sessions in Devonshire, upon a question concerning the validity

of a poor rate. The stat. 7 Geo. 3. for building Stonehouse Bridge, by
s. 19. exempted it from " the land tax or any other public or parochial
" rate or tax whatsoever ;" and by s. 20. provided that certain persons

and their heirs should stand seised of the tolls of the bridge
" to the same

"
uses, trusts, and estates, and subject to the. same wills, settlements,

"
limitations, remainders, charges, tenures, rents, and incumbrauces" as

the ferry was in lieu of which the bridge was erected. And held that the

word charges only extended to private charges on the estate.

(c) 4 Term Rep. 395, 7.

acts
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acts contrary to the rules of the common law in any matter of 1804.

common law cognizance, such as the construction of Acts of

Parliament, the courts of Westminster will prohibit it. This
against

was the express decision of the Court in the case cited by the GAPPKR,

same Judge from 2 R.Ab. 306. pi. 10. and it is confirmed by
other authorities. Where indeed the objection is only to the

trialy it is the fault of the party if he do not apply before sen-

tence ; and non constat but that the Court below may have de-

cided wrong on the fact, and not on the law
;
but where the sen-

tence is the grievance, he can never come too late. The doc-

trine referred to as laid down by Lord Loughborough in Home
v. Lord Camden (a), "that the exposition of thestatutelawap-

pertains to the king's courts of record, and ought to be discussed

and determined in those courts," is not new, but is confirmed

by the whole court in Howe v. Nappier(b). That was a suit in

the Admiralty for seamen's wages, there being an agreement
under seal; on which a prohibition went. Lord Mansfieldthere

said,
" a prohibition is ex debilojustitice ifthe Court of Admi-

ralty proceed contrary to Act of Parliament." The true ques-
tion in these cases is, Whether the court below are proceeding

against the common law ? Ifthe sentence itself stated that the

Court had decided against a prescription set up in a suit for sub-

traction of tithe on the ground that it was not proved by more

than one witness, this Court would interfere by prohibition even

after sentence. In Wheeler's case (c), the Ecclesiastical Court

had jurisdiction over the subject-matter, namely, the working

upon holidays, yet as it had misconstrued the stat. 5 E. 6. dis-

regarding the exception ofworks ofnecessity, such as carrying [ ^
hay, prohibition went. Admitting that the church had autho-

rity to appoint holidays, and to punish the breakers thereof;

the Court said that the feast of St. John Baptist was a holiday

by Act ofParliament; andthereforeitdidbelongunto thejudges

ofthe law whether the same were broken by doing such work on

that day. So where the Judge of the Prerogative Court had

on granting administration to one Slawney (d), taken bond of

him with the conditions usual there, but beyond what was re-

quiredby the stat. 21 H.&.c. 5.; on prohibition prayed against

proceedings there on that bond this court was clear that the

Prerogative Court could not impose any other condition than

(a) 1 H. Blac. 476. (b) 4 Burr. 1950.

(c) Godb. 213. M) Hob, 83.

T2 the
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J804. the statute required ;

" for they must take their bond accord-

ing to the law ;
and when it is sued, the meaning and exposition

against
f ^e statute, and of the condition of the obligation both are

GAPPER, to bejudged by the courts of common law. Again in Sir W.
Juxon v. Lord Byron (a), where the Ecclesiastical Court had

incidentally put a construction upon a private act of Parlia-

ment, in which this Court agreed, and therefore denied a pro-
hibition

; Lord Hale and the whole Court agreed,
" that the

Spiritual Court, though they may try matters cognizable at

common law which fall in incidentally where the principle is

ecclesiastical, yet they shall be prohibited if they proceed in

the trial of such incident temporal matter otherwise than the

common law would." In Carter v. Crawley (b) prohibition
went because the Spiritual Court had misconstrued the words

ofthe statute of distributions. And in Berkley v. Morrice(c),
* where the Admiralty Court were prohibited for refusing to re-

[ 359 J ceive a plea of the statute of limitations, in a suit for an ac-

count between the captain and owner of a merchant ship, this

Court said, that it was a good cause of prohibition if they did

receive the plea, and did not give sentence thereupon as the

common law requires. Prohibition also went in Pierce v.

Hopper (d) upon the misconstruction of the Pilot Act, 3 G.

1. c. 13. There is no case over which the Ecclesiastical

Court have clearerjurisdiction than in matters ofprobate ; and

yet where they had revoked a probate because the executor had

become bankrupt, this Court in Adriel Mill's, case (e) granted

prohibition after sentence and appeal. So it was done in Re-

bowe v. Bickerton (f). In Buggin v. Bennett (g) prohibition

was denied, not because it was applied for after sentence in the

Admiralty,but because the suitbeing for seamen's wages, it did

not expressly appear that the contract was by deed on land : but

it was admitted that if that had been shewn, prohibition would

have gone even after sentence : and yet the objection would

not have appeared on the face of the libel. The same ob-

servation will apply to other cases. In Driver v. Colegate

there cited (h), the modus set up being admitted, and the spi-

ritual jurisdiction continuing over the original cause of suit
?

there was no necessity for a prohibition ;
but no consent will

(a) 2 Lev. 64.
(fr)

T. Ray. 496. (c) 1 Hardr. 602.

(d) 1 Stra. 249. (e) Skin. 299. (/) Bunb. 81.

(?) 4 Burr. 2035. (ft)
Ib. J040.

give
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give them jurisdiction where the law does not: and if the ISOJ.

want of it appear in any of the proceedings, prohibition lies.

The true rule is laid down in Shatter v. Friend (a) that where

the Spiritual Court have cognizance of the principal, they GAPPRR,

shall have cognizance of the incidents and accessaries; but if
Clerk,

the incident be a matter merely temporal, they must proceed
there according to the course of the common law, and notse-

cundumjus ecclesiasticum. And by the report in Salkeld it is

not too late to come for a prohibition after sentence ; for the [ 360 ]

sentence in that case is the grievance. And this agrees with

Porson v. Scott (b). He also referred on this head to the an-

swers of the Judges on the great controversy in J604, 2Inst.

613, 614. answer to object. 20. / to Lord C. J. Vaughan'sjudg-
ment in Hillv. Good (c) / and to that ofLord C. J. Eyre in

Lord Camden v. Home (d) in Dom. Proc. Secondly, he con-

tended that the Ecclesiastical Court had no jurisdiction to de-

termine on the boundaries of parishes; that they had done so

in this case, and therefore might be prohibited after sentence

as well as before. For which he cited Keilw. 110 b. 13 Rep.
17. 2 InsL 599. 1 Bulstr. 159. Foster v. Hide, 1 Rol Rep.
332. 17 Vin.Abr.581. Prohibition L.I. Phillips v. Stacke,

Noy, 147. FrezeweU's case, 2 Rol. Abr. 319. Hains v. Jescot,

Comb. 356. Butler v. Yateman, 1 Sid. 89. 5 Bac.Abr. Prohi-

bition, 663. H. 18 Vin. Abr. 28,, and 1 Gibs. Codex, tit. 9.

c. 13. fo. 239.

Danipier in reply, said, that the last objection as to the

question of boundary went to the defect of trial only, and not

of jurisdiction / and therefore unless that distinction were

wholly done away, which was recognized in several of the later

cases, the objection ought to have been made before sentence ;

and if the trial in the Ecclesiastical Court were submitted to,

it was no ground for prohibition. In Frezewell 's case, 2 Rol.

Abr. 319./7/.2. which is the strongest authority the other way,

being after trial, non constat but that the defect ofjurisdiction

might have appeared on the face of the libel : and it is besides

suggested that the king's right came in question, where the"
[ 361

~j

maxim ofnullumtempus occurrit regi would apply. And it also

(a) Cartb. 142. and Salk. 547. (b) Sayer, 1 76.

(c) Vaugh. 304. and vide Harrison v. Burwell, ib. 220. and 2 Vciitr.

1520,
(rf) 2 H. Blac. 533.

seems
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1804. seems to have been questioned by Lord Holt in Hains v. Jes-

cot (a). As to the principal ground of objection, the supposed

against
misconstruction of the acts of Parliament, he admitted that

CAPPER, there was a contrariety of authorities, but contended that in

principle the misconstruction of an act, respecting a subject-
matter over which the Ecclesiastical Court had either an im-

mediate or incidental jurisdiction, was only ground ofappeal,
and not ofprohibition, according to the opinion ofAshhurst and

Butter Justices, in Lord Camden v.//ome,where the former de-

cisions were reviewed. That the authorities to the contrary

were chiefly dicta, or else were cases where the objection after

sentence appeared either on the face of the libel, or arose on

the construction of acts of Parliament giving limited jurisdic-

tion to the courts below, within which they were to be re-

strained; or where the different rules of the temporal and spi-

ritual courts touching the subject-matter necessarily led to a

different result. But here it did not even distinctly appear that

the Ecclesiastical Court had founded its sentence on the con-

struction of the acts of Parliament, much less that any differ-

ence of the law of that court, as applied to the subject-matter,
must necessarily have led to a different construction than what

would have prevailed in the temporal courts.

Cur. adv. vull.

Lord ELLENBOROUGH C.J. now delivered judgment.
This comes before the Court on a demurrer to a declaration

in prohibition. The plaintiffapplied to this Court fora prohi-
bition to prohibit the Consistorial Court of the Archdeacon

[ 362 ]
of Wells from further proceeding in a suit there instituted by
the defendant Gapper against him for tithes of land in High
Ham; and he grounded his claim to the writ of prohibition on

this that the Ecclesiastical Court had decided in favour of the

rector'sclaim to tithe, by construing the acts made for dividing,

allotting, and inclosing Sedgemoor, as making a part of that

moor to be within the parish ofHigh Ham, which before was

extra-parochial, and that in so doing the Ecclesiastical Court

had misconstrued the acts of Parliament. On shewing cause

against the rule for a prohibition in Easter Term 1803, it

appeared to the Court a proper subject for a further and more

solemn discussion, and the parties were therefore directed to

declare in prohibition.

(a) Comb. 356.

The
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The objections to granting a prohibition in this case are, 1804.

1st, .That it is too late after sentence. 2. That misconstruc-

tion of a statute is matter of appeal, and not of prohibition.
In support of the first objection it is said, that if the defect of CAPPER,

the original jurisdiction do not appear on the face ofthe libel,
c^rk -

but the objection to the proceeding ofthe Ecclesiastical Court
arises out of some matter incidentally occurring, it comes too

late after sentence. And further, that in this case it does not

appear necessarily that the Ecclesiastical Court decided on
the construction of the Inclosure Acts, but might have pro-
ceeded on other grounds to try the boundaries of the parish :

and that after the party's submission to have that question
tried by the Spiritual Court, he shall not, when it has been

decided against him, apply for a prohibition. And in sup-

port of these positions 2 Roll. Air. 290. pi. 2. OJfley v.

Whitehall, Bunb. 17. Argyle v. Hunt, 1 Str. 187., the case

of Market Bosworth, in Ld. Raym. 435., and Full v. Hut-

chins, Cowp. 422. were relied on. But as to this first ob-

jection, we cannot suppose that the Ecclesiastical Court pro- [ 363

ceededon any other grounds than the construction of the In-

closure Acts; because, in answer to the plea ofthe plaintiff, in

prohibition, that the place in respect of which the tithe was

claimed, was "extra-parochial," the defendant has no other-

wise denied thatallegation. than by argumentatively contend-

ing that because the owners ofthe lands in the several parishes

adjoining Sedgemoor were in respect thereof entitled to com-

mon ofpasture on that moor, therefore Sedgemoor was part of

such several adjoining parishes (although the boundaries of

each parish were not certainly known) ; and also by stating the

st. 31 G.3. which is theact for draining and dividing the moor;
the allotment of the commissioners ; and the st. 37 G. 3. which

is an act for dividing and allotting, inter alia, so much o(Sedge-
moor as had been allotted to the parish of High Ham in re-

spect of rights ofcommon claimed by the owners ofland in that

parish. So that it is certain that the Ecclesiastical Court had no

ground whatever submitted to them whereupon to exercise

their judgment, or from which they could conclude that the

places in respect whereof the tithe is claimed were certain and

defined parts of the parish ofHigh Ham but these two acts of

Parliament, and the construction and effect belonging to the

same. The authorities cited certainly do not establish, that in

no case a prohibition shall be granted after sentence, unless a

want
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1804:. want ofjurisdiction appear on the face of the libel; for in the

case ofFullv.flutchins, which was most relied on, a distinction

against
which applies expressly to this case is taken between prohi-

GAPPER, bitions granted for the sake of trial, which are not granted
Clerk.

a fter sentence, and prohibitions, which not being granted be-

[ 364 ] fore sentence to stay trial, because matters triable at the

common law have incidentally arisen, will, nevertheless, be

granted if the Ecclesiastical Court proceed to try such mat-

ters contrary to the principles and course of the common law :

and, as an instance of the Court's so prohibiting, Lid. Mansfield
mentions the construction ofan act ofParliament. In such cases

no prohibition can go before sentence ; for till sentence be

given the courts ofcommon law have no reason to suppose that

the Ecclesiastical Court will determine wrong ; which, how-

ever, if it should do, it is not too late to come then, that is, after

sentence, for a prohibition ;
for the sentence is in such case the

gravamen ; and so it was expressly stated to be by Holt C. J.

and the Court in Shotler v. Friend, Salk. 547.

This brings us to the next point, Whether the statutes of

the 31 & 37 G. 3. have been, in the present instance, miscon-

strued ? and if misconstrued, then that question which is the

subject of the second objection arises, namely, Whether such

misconstruction be a ground for prohibition, or merely of ap-

peal? As to the actual misconstruction ofthese statutes, it will

not be necessary to say any thing ; for the counsel for the de-

fendant ha not even argued that the effect ofthem was to make
the allotments part of the parish ofHigh Ham.
The last question, therefore, which is certainly a consi-

derable one, alone remains to be discussed. If this were a

question which came now for the first time to be considered,
we might incline perhaps to think it should be deemed
matter of appeal rather than of prohibition, according to the

opinion of Mr. J. Buller in Home v. Ld. Camden, 4 Term

\
365 3 Rep- 397, where he says,

"
if the court below have juris-

" diction over the subject, though they mistake in their

"judgment, it is no ground for prohibition, but only matter
" of appeal." But, considering the current of authorities

from the earliest tiroes down to the period when that case

came before the Court (the authority of which, as to that point,

received, it will be recollected, no confirmation in the House
ofLords; the point itselfnot being necessary to be decided in

order to the determination of the case then in judgment) :

and
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and remembering also, that in that very case (reported in 1 1804.

Il.Bl. 515.), as also in Brymerv. Atkins,\H. Bl. 164 & 188.,

Ld . Loughborough and the otherJudges of the Court ofC. B. aeaiJut

clearly considered the misconstruction ofan act ofParliament CAPPER,

as ground of prohibition; adverting, I say, to these authori-

ties and circumstances, we cannot feel ourselves warranted in

holding, that the grounds of granting prohibitions are so nar-

row and limited as to be confined solely to cases of excess of

jurisdiction. Mr. J. Blackstone, in the third volume of his

Commentaries, c. 7., speaking of the writ of prohibition, says,

that " it may be directed to the courts Christian, the University
"
Court, &c. where they concern themselves with any matter

" not within theirjurisdiction : or
if,

in handling matters clearly
" within their cognizance, they transgress the bounds prescrib-
" ed to them by the laws of England; as where they require
" two witnesses to prove the payment of a legacy ; in such
" cases also a prohibition will be awarded. For as the act of

"signing a release or actual payment is not properly a spiri-
" tual question, but Only allowed to be decided in those courts,
" because incident or accessary to some original question,
a
clearly within their jurisdiction, itought therefore, when the

" two laws differ, to be decided not according to the spiritual, [ 366 J
" but the temporal law ; else the same,question might be de-
" termined different ways, according to the court in which the
" suit is depending ; an impropriety which no wise government
" can or ought to endure ; and which is therefore a groundfor

"prohibition" This opinion of Sir William Blackstone seems

to be the fair result drawn from a great variety of cases in

which prohibitions have beengranted,and where theEcclesias-

tical Court had most undoubtedly cognizance, but had deter-

mined matters of the common law, incidentally arising, in a

manner different from that in which the courts of common law

would have decided the same points. And that such are pro-

per grounds of prohibition has been also allowed by the most

considerable Judges who have at different periods sat in

Westminster Hall. It will be sufficient shortly to mention

some of them. In 2 Roll. Abr. 30l.pl. 11. it is stated that if

a woman, after a divorce a mensd et thoro, sue in the Ecclesi-

astical Court for a legacy given to her, and the release of the

Baron be pleaded and disallowed, a prohibition shall be

granted. In Bastard v. Studley, 2 Lev. 209., a legacy was left

to -4. and B. ;^.died,and the executor of ^4. sued in theSpiri-
tualCourt for ^Ps share j there being no survivorship in such

case
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1804. case by the law ecclesiastical; whereupon B. sued a prohibi-

tion: and, upon argument, it \vasadjudged that the prohibition

against
should stand. And Ld. C. B. Comyns in his Dig., tit. Prohib.,

GAPPEB, G. 23. introduces this case, by stating as a rule of law the con-
'

elusion which results from it, viz. thatprohibition shall go
"

if
" a suit in the SpiritualComtbe determined contrary to the right
" at common law." In 1 Roll. Rep. 12. in a suit for tithe, an

award was pleaded, and prohibition moved for, as this was a

matter triable at law ; but denied. And the court said, if the

Spiritual Court have cognizance of the principal, they shall

have it of the incident, though triable at common law. But Ld.
Coke added, if the Spiritual Court should decide otherwise on
such award than it ought by common law, that then a prohi-
bition should be granted ;

which was allowed by Doddridge.
In Sir W. Juxon v. Ld. Byron, 2 Leo. 64., in a suit for tithes

by mortgagor in possession, the mortgagee came in pro inter-

esse suo, and the Ecclesiastical Court decided against him;
and prohibition was denied, because they had done right. But

Hale and the whole Court agreed,
" that though the Spiritual

"
Courtwzfly try matters cognizable at the common law which

"
fall in incidentally, where the principal is ecclesiastical; yet

"
they shall be prohibited if they proceed in the trial of such

" incident temporal matter otherwise than the common law
" would." The authority of this case is recognized by Lord

Mansfield In Full v. Hutchins. And in Shatter v. Friend, C.

142. where payment of a legacy was offered to be proved by
one witness and disallowed ; after sentence, prohibition was

awarded on this ground, that where the Spiritual Court de-

termine any incident temporal matter they must do it accord-

ing to the course of the common law ; and if they do not,

a prohibition will go ; as if they require the revocation of a

nuncupative will to be proved by two witnesses ; or hold that

tithes are not well set out without notice to the parson. All

these, it is to be observed, are cases of things within the juris-

diction of the Spiritual Court, and might be the subject of ap-

peal. And authorities may be found equally strong as to the

courts of Westminster Hall interfering by prohibition where

statutes have been expounded otherwise than the courts ofcom-

mon lawwould expound them. As to which I will first refer to

[ 368 1 the answers of all the Judges to the complaint exhibited by

Archbishop Bancroft in the reign of J. 1., one of which was;
" that the Judges, under colour of authority to interpret sta-

"
tutes infavour of their prohibitions;

made causes ecclesiastical

"to
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" to be of temporal cognizance. To which the answer was, As 1804.
" for the Judges expounding ofstatutes that concern the eccle-

"
siastical government or proceedings, it belongeth to the tern-

against
"
poral Judges." 2 Inst. 614. Wheeler's case, in Godb. 218.,

was a question on a statute within thejurisdiction ofthe Eccle-

siastical Court, for the offence was by the stat. 5 E. 6. c. 3. s. 3.

punishable in that court, and the truth and validity of the de-

fence was a matter for them to determine (ss), whether the car-

rying the hay was a work of necessity within the meaning of

the 6th sect, of that Act of Parliament ; and if that Court de-

cided improperly thereupon it was fit matter for an appeal; yet
a prohibition was granted,

" because it was for the Judges to

say whether a holiday created by Act of Parliament were
broken or not." Upon this case Mr. J. Butler, in Home v.

Ld. Camden, has observed, that the Judges must have consi-

dered this as a case without thejurisdiction ofthe Ecclesiastical

Court, as being excepted out of the Act of Parliament. But
it seems rather that the ground ofthe determination was, that

the Ecclesiastical Court held that to be a breach of the statute,

which the courts ofcommon law would not have holden to bea

breach : and as the offence was created by the statute, they
would prohibit it in case it were misconstrued. Not that the

Spiritual Court had not jurisdiction to construe it, but that

the mischiefs of misconstruction were to be prevented by pro-
hibition. In 2 R. A. 303. pi. 27. prohibition was granted to

the delegates, to prevent their granting administration to one r 369
~j

nearer of blood by their law, but not so near by ours : and this

reason was assigned for it, because this being ordained by sta-

tute ought to be interpreted according to our law
; and, as the

book says, prohibition was granted to try the law. Upon which

Mr. J. Buller has observed, that no prohibition can be granted
for the purpose of trying the law; but this observation seems

well answered at the bar
;
for the book can only be understood

to mean and refer to that trial of the law which constantly
takes place when the plaintiff is directed to declare in prohibi-

tion, in order that the law upon the matter in dispute may be

thoroughly discussed and settled. This case was in M. term,
21 7. 1.

; and a similar point was determined in another case,

H.V&J.l. ib. pi. 28. In the same book also, fol. 302. pi. 19.

it appears that prohibition was granted to the'Spiritual Court

in a proceeding on the stat. 2 E, 6. c. 13. s. 2. for not setting

out
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1804. out tithes ;
because that Court held it not a sufficient setting

out, the parson not being present ;
it being sufficient by our law,

against although the parson be absent : which case was relied on in

CAPPER, that of Shatter v. Friend, already mentioned. In Berkley v.

Clerk.
Morris, Hardr. 502. in a proceeding in the Admiralty for an

account of a merchant ship taken as prize, a plea of the statute

of limitations was refused ; and the Court ofExchequer, Hale

being the ChiefBaron, held that the plea ought to have been re-

ceived, for that the statute was pleadable in the Admiralty ;
and

if it were not received, that the rejecting it was a good cause of

prohibition; and likewise ifthey received it, and didnotgive sen-

tence thereupon as the common law requires. In Carter \. Craw-

ley, Sir T. Ray. 496. the question was, ifthe representatives of

f 370 I a deceased aunt of an intestate were entitled to a share of

his personal estate under the statute of distributions, jointly

with a living aunt of the intestate ? And there (p. 497.) Lord

North said,
" whatever is determined at common law to be

the true meaning of that act must be a rule to the Ecclesiastical

Courts; for the courts ofcommon law are entrusted with the

exposition of acts of Parliament, and we ought not to suffer

them to proceed in any other manner than shall be adjudged

by the King's courts to be the true meaning of the act. And

though there were, according to Freeman's Rep. 297. a differ-

ence of opinion,yet that was as to the construction of the statute

of distributions, and not as to the abovementioned position of

Lid. North, for the purpose ofwhich this case is now cited. And
in the case ofPearse v. Hubbard, Str. 249. it was a matter for

the Admiralty Court ofCinque Ports to determine, whether the

party under the trueconstruction oftheAct ofParliament, 3 G.
1. were liable to the penalty for navigating a ship, not being a

member ofthe TrinityHouse: it was the proper forum specially

appointed by the statute to try and decide on the offence, ifthe

offender were found within the jurisdiction of the same ; and

ifthey gave an erroneous judgment, it might be corrected on

appeal : yet the Court interposed by prohibition: andLd.C. J.

Pratt there considers not only a wan t ofj urisdiction as a ground
of prohibition, but also the circumstance ofa court proceeding

by the rules ofthe civil law deciding otherwise than the courts

of common law would upon the same subject. For he says,
"
admitting the case to be within the intent of the act, yet

"
surely in the case of a freehold we ought to be satisfied of

"that
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" that removal, i.e. of the justice of that removal, by their 1804.
11
shewing a power to make by-laws and every other step

"
necessary to make a lawful *removal; and for want of this GODLD

" as well as for want of jurisdiction) I think no consultation GAPPEH,
" should go." The subject-matter of all these cases, both as Clerk.

they involved the determination of questions of a temporal *[ 371 ]

nature, and the construction of statutes, was clearly within

the jurisdiction of the several courts prohibited. They are

cases in which the judgment given below might have been

corrected on appeal : and some of them are cases where the

common law courts have taken upon themselves the construc-

tion of acts of Parliament made respecting subjects peculiarly

relating to the inferior courts so prohibited, and have yet even

in such cases granted prohibitions when such inferior courts

misconstrued those acts of Parliament. And the distinctions

attempted in the argument for the defendant fail in shewing
that the question now under consideration does nof fall with-

in the authority of those determinations in which prohibitions

have been granted ;
for the cases cited shew that prohibitions

have been granted in questions within the jurisdiction of such

inferior courts, not merely where the rules of the two juris-

dictions necessarily clash with each other, or in cases of con-

struction of statutes regulating their jurisdictions ; but that

the courts of common law have in all cases, in which matter of

a temporal nature has incidentally arisen, granted prohibitions

to courts acting by the rules of the civil law, where such courts

have decided on such temporal matters in a manner different

from that in which the courts of common law would decide

upon the same: and that this has been the doctrine of the

Judges, not only in the time of Lord Coke, when a consider-

able degree ofjealousy subsisted between the courts of West-

minster Holland those ofecclesiastical jurisdiction, but in the

times of Lord Hale, Lord Holt, Lord C. J. Pratt, and as

lately as in the time of Lord Mansfield, who in the case of Full

v. Hulchins particularly instanced the misconstruction of an
act of Parliament as a ground for prohibition, even ajter sen-

tence; the reasons of which are so strongly marked by SirJFm.
Blackstone in the passage already cited from his Commentaries.
And to use by adaptation to this subjeci a part of the words
of Ld. C. J. Vaughan, in Hill v. Good, p. 304., and whose au-

thority has been quoted to shew that the common law has en-

croached
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1804.

Gout.n

against

GAPPER,
Clerk.

croached on matters spiritual, it maybe said,
"
though if the

"
granting prohibitions to the spiritual courts were res integra

"
now, we might not see reason to grant them in any case,

" the matter being wholly of ecclesiastical conuzance ;" yet
a as many prohibitions have been granted to the Spiritual
" Courts in cases upon the construction of different statutes,
" and after so many parliaments wherein no complaint has been
"
made, or certainly no redress given, it cannot be expected

" we should against so many judicial precedents take upon
" us to alter the law so long practised." For these reasons we

are of opinion that the prohibition should stand.

Friday,
June 15th.

The volunta-

ry absence of

a chief officer

of a corpora-
tion upon the

charter-day
of election of

his successor

is not indict-

[373]
able upon the

stat. \\Geo.l.

c. 4. s. 6. un-

less his pre-
sence as such

chief officer

be necessary

by the con-

stitution of

the corpora-
tion to con-

stitute a legal

corporate as-

sembly for

such purpose.

The KING against CORRY.

THIS
Indictment framed on the stat. 11 Geo. 1. c. 4. s.6.

against the defendant, as bailiff of the borough of I-cel-

chester, for absenting himself from a corporate meeting for

the election of a new bailiff for that borough, stated that Ivel-

chester in the county of Somerset is an ancient borough, and

incorporated by charter ofthe 3d and 4th of Philip and Mary,

by the name of the bailiff and burgesses of the borough of

Ivelchester, which directs that there should be one bailiff to be

chosen of the burgesses in form thereinafter specified. That
the charter named John Philips Burgess, an inhabitant of

the borough, to be the first bailiff, to continue in office till the

feast of St. Michael the archangel, and until another inhabit-

ant or burgess should be made ruler and sworn to that office

according to the ordinances, &c. after specified. And granted

further, that there should be twelve burgesses to be called the

chief burgesses and counsellors of the same town for all mat-

ters touching the government of the same : and that they
the chief twelve burgesses should be from time to time aiding
and assisting the bailiff for the time being in all matters touch-

ing the said borough. That the said capital burgessesand coun-

sellors of the boroughfor the time being, or the greater part of

them, from time to time should have power yearly and every

year in September, viz. on the Monday next before thefeast of
St. Michael the Archangel, to choose and nominate one ofthem-

selveswho shouldbe bailiffoftheborough for one whole year then

next ensuing ;
and that he after his election and before his ad-

mission should take the oath of office on the Monday then next

following his election as aforesaid, before the bailiff being his

last
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last predecessor, ifhe should be aliveand present, in the presence ] 804.

of the other chief burgesses for the time being ; and if the said

bailiffhis predecessor should be then dead or absent, then before
lle ^INO

the chief burgesses for the time being, dr the greater part of CORRY.

them. The indictment then stated, that the defendant, late

of the parish of Ivelehester in the borough ofIvelchester afore-

said, in the said county of Somerset, on the 25th of Sept., the

43 G. 3. was and from thence until and upon the Monday
next before the feast of St. Michael the Archangel, in the 43d [ 374 ]

year aforesaid, and afterwards was bailiffof the said borough;
and that on Monday next before the feast of St. Michael the

Archangel, in the 43d year aforesaid, certain of the then ca-

pital burgesses of the borough assembled together at the

Guildhall of and within the said borough, the same being the

usual and proper place for that purpose, in order to choose one

ofthemselves to be bailifffor the ensuing year ; and it was then

and there the duty ofthe defendant as such bailiff as aforesaid
to attend and be present at such election; nevertheless the de-

fendant not regarding his duty in that behalf, nor the statute,

&c. upon the said Monday next before the feast of St. Michael

the Archangel, in the 43d year aforesaid, the same so being the

charter-day for such election as aforesaid, unlawfully and vo-

luntarily did absent himselffrom the said assembly soholdenfor
the purpose ofsuch election ofa bailiffofthe borough, andfrom
such or any other election of the said officer, contrary to the

form of the statute, &c. in contempt, &c.

After verdict it was moved in arrest ofjudgment, 1st. that

the stat. 1 1 G. 1. c. 4., on which the indictment was framed ex-

tends only to such chief officers of boroughs whose presence is

necessary to an election, and that it does not appear from the

constitution of this borough, as set forth in the indictment,

that the presence ofthe defendant as bailiff and chiefofficer of

the corporation was nesessary to the holding ofa corporate as-

sembly for the election of his successor. 2dly, That there is

no venue laid to the offence charged.

Gibbs, Lens Serjt. Dampier, and Pell, shewed cause against
the rule. 1st. The law creates a duty in all the members of a

corporation to attend corporate meetings, and more particu- [ 375 ]

larly in the chief officer, whose duty it is to preside. And
therefore it was said in Reg. v. TheBailiffs oflpswich(a), that

(a)2Ld.Ray. 1237.

nothing
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1804. nothing could be doixe at a corporate assembly without, the

presence of the bailiffs, being the heads of the corporation; and

that, though no special provision were made for it in that char-

CORRY. ter; for that the <?worw clause was no more than the law would

imply (a). Then the statute 11 G. 2. is only confirmatory of

the general law, and assumes rather than creates the neces-

sity of the chief officer's attendance, though only for the pur-

pose of presiding at a corporate meeting for the election of his

successor; for without him the corporation cannot be said to be

complete, and consequently no corporate act can be done.

With this view the 6th clause is framed in the disj unct ive,
' ' that

" if any mayor,bailiff, or other chiefofficer shall voluntarilyab-
11 sent himself, or knowingly and designedly prevent or hinder

"the election of any other chief officer, &c. he shall suffer six

ct months' imprisonment," &c. The object of the statute was

to insure the annual election of the chief officer of every cor-

poration, which it was in the power of the then chief officer to

frustrate or delay, either by wholly absenting himself on the

charter or prescriptive day of election, by which no corporate

assembly could be holden
; or if present in the first instance,

by irregular conduct in the mode of election, or by dissolving

the assembly before the business was concluded. Therefore

his voluntary absence was made a substantive offence, as well

as his designedly hindering the election, which latter might be

committed by him when present ; and the former may be com-

[ 376 ] mitted, though he were not included in the quorum clause of

election. The provision in the charter for the new bailiff's

taking the oath ofoffice before the chiefburgesses in the absence

ofthe last bailiffwas not intended to dispense with his attend-

ance, but to providea substitute for it, and render the election

valid, notwithstanding such his absence, which would other-

wise have been invalid. The swearing in is also on a day

subsequent to the election, and therefore no inference can be

drawn from that provision to shew that his presence might
be dispenssd with at the election. And though the election

clause does not mention the bailiffby name ; yet being always
a capital burgess, he was considered as sufficiently designated
under that general description, in which character he would

have voted. But the necessity of his attendance as chief offi-

cer is for the purpose of presiding, which duty in his absence

()Sed vide 3 Mod. 13.

must
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must be performed by another. And here it being expressly 1804.

alleged that it was his duty to have attended, if it were not

so, he ought to have shewn it at the trial as matter of de-
agaitui"

fence. Dormer's case, 2 Leon. 5. 2dly, As to the want of CORRY,

venue, absence is a negative act, and therefore needs no ve-

nue ; as in an indictment on the stat. 1 Eliz. c. 2. for absent-

ing from church, 1 Hawk. c. 10. s. 5. But if a venue were

necessary in this case, it is sufficiently laid, for the place is

mentioned where the election ought to have been made,

namely,
" at the Guildhall of and within the said borough /'

and it is alleged that it was then and there the defendant's

duty to have attended and been present, and that he ab-

sented himself therefrom.

Burrough in support of the rule. 1st. The corporation is

alleged to consist of a bailiff and twelve capital burgesses,
which latter are to be aiding and assisting to the bailiff*.

Therefore where the charter afterwards directs the election f 377 ]
of the bailiff to be made by

" the said capital burgesses
and counsellors," that must mean exclusive of the bailiff for

the time being; though if it were otherwise, his interference

in the election would only be in his character of capital bur-

gess, and not as bailiff, and so not within the statute. The
object of the statute was not to enforce the attendance of

chief officers of corporations where it was not before re-

quired, and where it would be nugatory, but as the act itself

expresses it,
" to prevent the inconveniences arising from

want of such elections being made upon the days appointed ;"

which inconveniences arose "
by the contrivance or default of

the person who ought to hold the court or preside in the as-

sembly where such elections were to be made :" for remedy
whereof it enacts,

" that if in any borough, &c. no election

shall be made of the chief officer upon the day appointed by
charter or usage, or such election being made shall afterwards

become void, whether such omission or avoidance shall hap-

pen through the default ofthe officer who ought to hold the court

or preside, Sfc. or by any accident, the corporation shall not

be dissolved or disabled from electing such officer for the fu-

ture." And then it goes on to provide that on a future day
" the members or persons having right to vote at or to do any
other act necessary to be done in order to such election" shall

forthwith proceed to the election. The whole purview ofthe

VOL. V. U act
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1804. shews that the 6th clause which punishes the chief officer vo-

luntarily absenting himself, or designedly hindering the elec-

against

G
^lon on tne charter or usage day, was only intended to apply

COWRY. to such chief officers whose absence or hindrance could frus-

trate the election, to whom only the mischief to be remedied,
[ 378 ] and the nature of the remedy, could apply. And it was ne-

cessary that the clause should be framed in the disjunctive,

because the mischief might arise as well from the absence of

such an officer as from his misconduct when present. Then
the allegation that it was the defendant's duty as bailiff to

attend the election is a mere inference of law not warranted

by the premises. 2dly, As to the want of venue ; this is not

such a negative act to which no certain place can be assigned ;

for the defendant's attendance, if necessary, was a local duty,

and his absence from the proper place in order to bring him

within the words of the act, must have been voluntary, and is

so alleged to have been. The offence then was not only ca-

pable of having a venue assigned, but could not properly be

described without one. Then it is not sufficient that a place

be named in an indictment unless it be named by way of ve-

nue ; whereas the only mention of the borough of Ivelchesler

is either as an addition to the defendant or as descriptive of

the plac6 where the Guildhall was, which in itself is no venue.

Cur. adv. vult.

Lord ELLENBOROUGH, C. J. delivered judgment.
This is an indictment against the defendant as bailiff of

Ivelchester, charging him with having, in breach of his duty

unlawfully and voluntarily absented himself from an assembly
'or meeting of the twelve capital burgesses of that borough,
holclen on Monday next before the feast of St. Michael last

past at the Guildhall of and within that borough, pursuant
to the charter of P. 8f M. 9

for the election of a bailiff on

that day, against the form of the statute, i. e. of the 11 G. I.

c. 4. s. 6. Upon a motion in arrest of judgment two objec-

[379] tions have been taken to the indictment; 1st. That it does

not appear to have been the necessary duly of the defendant

(who is admitted to have been in virtue of his office of bailiff,

chief officer
of the borough), to have been present at the

meeting of the capital burgesses holdenyor the election of his

successor. 2dly, That there is no venue laid in the indictment,

from which a jury may come for the trial of the several facts

alleged
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alleged in the indictment, and upon which issue is joined 1804.

upon the plea of not guilty. As to the first of these objec-

tions
;
it does not appear by the charter stated to have been the

against

duty of the defendant, as bailiff,
to be present at the election of COUEY.

his successor. It is an election which the charter only re-

quires to be made by the capital burgesses, who are twelve in

number, or the greater part of them, without making any
mention whatever of the bailiff" with a reference to that elec-

tion. And though the bailiff when elected be directed to be

sworn upon the Monday following before his predecessor^
" if he should be alive and present," yet so little is the pre-

sence of the bailiff essentially necessary even on that occa-

sion, that the charter directs that " if the bailiff the prede-
cessor should be then dead or absent," the new bailiff should

be sworn in "
before the chief burgesses of the borough for

the time being or the major part of them." The presence of

the bailiff, as such, not being (as it clearly is not) required

by the letter of the charter, it remains to be considered whe-

ther it be required either by the common law, or by the stat.

of the 11 G. \. c. 4. That it is required by the general rule n Geo. i.

of the common law, independent of any charter of the par-
c' 4p

ticular borough, was contended.on the part of the prosecutor
on the authority of the Queen against the Bailiffs ofIpswich,
2d Lord Raymond 1237; where it is laid down by the Court,
" that as in all corporate acts the act of the majority is the
" act of the whole, so the bailiffs being the head of the cor- [ 380 ]
"
poration, nothing can be done without their presence ; and

" this is so, though no special provision be made for it by
" the charter." But this must be understood of general

corporate acts required to be done by the whole body cor-

porately assembled, and which of course are not well done,
if the chief officer, being an integral part of such body, be

wanting. But this rule does not apply to cases where acts

are required or authorized to be done, as here, by any one

integral member or branch of the corporation, acting sepa-

rately and apart from the rest. Is it then (which is the only

remaining question upon this first head of objection) re-

quired by the stat. 11 G. 1. c. 4? By adverting to the

preamble it appears that the mischief meant to be obviated

was the mischief arising from the not doing acts required by
charter or usage to be done at certain times in order to orfor

U2 the
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1804. the completing of the election of mayor, bailiffs, or other chief
'-

officers.
And by the 6th section of the act it is for that pur-

Pose enacted,
" that if any mayor, bailiff', or bailiffs, or other

CORRY. chief officer or officers of any city, borough, or town cor-

"
porate shall voluntarily absent himself or themselves from,

" or knowingly and designedly prevent or hinder the election

"
ofany other mayor, bailiff,

or other chiefofficer of the same
"

city, borough, or town corporate, upon the day or within
" the time appointed by charter or ancient usage for such
"

election," the person so offending is, upon conviction, to

suffer six months
1

imprisonment, and to be disabled from

holding any office belonging to that corporation. The vo-

luntary absence from the election of a chief officer, which is

thus severely punished by six months1

imprisonment and the

[ 381 j corporate incapacity above stated, must, in fair construction

of the statute, be such an absence whereby the mischief com-

plained of in the preamble, viz. " of preventing the comple-
tion of the election of a chief officer," and for the remedy
and prevention whereof the act is professedly made, may
possibly be occasioned. It must be absence, at least, where

presence was antecedently a duty. But that cannot be pre-

dicated of the absence on this occasion, with a reference to

any of the duties of the bailiff,
as such, which are either en-

joined by this charter, or to be collected from any principles

of the common law. Unless, therefore, this 6th section can

be considered as of itself creating a substantive necessity in

all cases for the presence of the chief officer of the corpora-

tion, as such, at the election of his successor, where his pre-

sence was not required before the statute (which appears to

us a proposition not capable of being maintained) ; the vo-

luntary absence charged in this indictment of a chief officer

who had no occasion, as such, to be present, and whose ab-

sene had no effect whatsoever towards preventing or hin-

dering the election of his successor, is not that voluntary ab-

sence of a chiefofficer which this act meant to remedy or pre-
vent by the penal provisions of the 6th section. As the in-

dictment appears to us therefore to be bad upon this first

ground of objection, it renders it unnecessary to enter into

the validity of the second objection, on the ground of which

the judgment is sought to be arrested.

Judgment arrested.
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1804.

The KING against The Inhabitants of PUCKLECHURCII.
June 16th.

TWO justices removed Thomas Prilchard, his wife and Where no-

daughter, by name, from the parish ofPucklechurch to f
hin is fid

t* in & contract.

the parish of Westerleigh, both in the county of Gloucester. Of hiring

The Sessions on appeal quashed the order, subject to the *bout time

opinion of this Court on the following case. The pauper T.
\\onofweekiy

Pritchard being settled in Westerleigh about ten years ago wa^es, it is a

hired himself to T. King, of Pucklechurch for eight weeks
onfy^Therf-

ending at Midsummer, at 5s. per week : at which time he forewherethe

hired himself again to the same master, at 4s. per week till
"

Jj?
* s

the Michaelmas following. At Michaelmas he entered into a vant to live

new agreement with his master to live, the master finding him r

tb

jje
5

|a"j^
board and lodging, and paying him 2s. 6d. per week : but no

finding- him

time was fixed or talked of by the master or servant for the b ard

duration of the contract. When the summer season arrived,

the pauper said to his master,
" I must have more now, I be- 2 - 6tt - per

lieve, master :" The master said,
" How much more ?" and tiemenUoufd

his wages were increased, and so as the winter or summer sue- be gained

ceeded his wages were accordingly reduced or increased. At n^^"^ jj

*

the time when the alteration ofwages took place there was no year under

conversation as to leaving the service or dissolving thecontract.
such contract-

The alterations of wages took place at the beginning of the

week. He entered and left his service on the same day of the

week, being Sunday, There was a general settlement at the

time he left the service with respect to wages, and some dis-

pute ; but he could not remember what it was. The pauper was [ 383 ]
more than once absent from his master's service two or three

days at a time to see his friends with his master's consent. He
served in the whole 5 years and a quarter, and received money
oti account ofwages at different times, sometimes a guinea,and

sometimes more: but there was no complete settlement of

wages till he and his master parted. But at the time he was
not paid so much as he thought he was entitled to: but

whether on account of absence or not he did not know.
Abbot and Hall, in support of the orders of Sessions, relied

on the last agreement of th servant to live with his master,
without any limitation oftime ; which the law therefore deemed
to be a hiring for a year ; and which was not varied by the cir-

cumstance that the wages were to be paid weekly ;
as in R.

v. Sfton
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1804.

The KING
against

The Inhabit-

ants of
PUCKLE-
CHURCH.

v. Seton and Beer (a), and R. v. Hampreston(b). And they

argued that this was different from the cases of R. v. Brad'~
.

-

ninch (c), where the contract of hiring was by the week, and

R. v. Clare (d), where it was by the month; and from R. v.

Newton Toney (e), and R. v. Hanbury (/), where the hiring

was at so much a weeky
which was considered as the same thing;

and in the latter case, either party might part at a week's no-

tice. That admitting the intention of the parties as to the

generality or duration of the hiring to be ambiguous, the fact

of the pauper's having continued in the service above a year
was a circumstance which might be taken to explain the origi-

nal intent; as in R. v. Longwhatton (g), where service for

above a year as a domestic servant, there being no evidence

ofthe contract, was deemed sufficient to raise a presumption
ofa general hiring. And here the master agreed to find board

and lodging for the pauper as a domestic servant. Then the

mere alteration of wages in the middle of the year, the ser-

vice continuing the same, will not prevent the gaining of a

settlement ; as in R. v. Alton (A).

Gibbsand Taunton contra were stopped by the Court.

Lord ELLENBOROUGH, C. J. If nothing be said as to the

term of the service but that the servant shall have weekly pay,

it must prirnd facie be understood that the parties intended

a weekly hiring and service. But circumstances may shew

a different intent. Then are there such circumstances in

this case, from which we can fairly collect that the parties

intended a hiring for a year? In the first instance the hiring

was for a specific term of eight weeks ; the second hiring was

also for a definite time short of a year. No time was men-

tioned at the third hiring, but it was a hiring at weekly wages.

Then it falls within the cases of Dedham, of Bradmnch, of

Newton Toney,
and others of the same class; where a

hiring at weekly wages has been holden to be a weekly

hiring. And if it wanted any additional circumstance the

conduct cf the parties themselves afterwards shews that

they so considered it; for the servant left his master at

the end of the week in the middle of a year. If an in-

definite hiring were stated on a record, and nothing shewn

(a) 2 Const. 200.

(d) Ib. 819.

(g-) 5 Term Rep. 447.

(b) 5 Term Rep. 205. (c) Burr. S. C. 662.

(e) 2 Term Rep. 4*3. (/) 2 East, 423.

(h) E, 24 Geo. 3. 2 Const. 382.

to
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to control it, it will he deemed a hiring for a year : but that

is in the absence of any circumstance from whence a different

intent is to be collected : and here weekly wages being re-

served, and nothing else added to shew an intention to ex-

tend the contract further, it will induce the conclusion in

law of a weekly hiring and service intended by the parties.

There is a current of authorities to this point.

GROSE J. A reservation of weekly wages will make a

weekly hiring, if nothing appear to the contrary. And here

the circumstances do not furnish any other inference. In the

first and second hirings certain definite times were mentioned,
where it was meant to extend the contract beyond a weekly

hiring : but at the third hiring there was nothing said, from

whence the intended duration of it was to be collected, but

the reservation of weekly wages. It appears also that the

wages varied from time to time at the different seasons of the

year. That cannot furnish the inference ofan implied hiring

for a year; for then the wages must have continued the same

as they were at first settled. The third hiring, therefore, was

not a general hiring, but a hiring from week to week.

LAWRENCE J. I thought the law had been perfectly set-

tled since the case of Newton Toney ; for the rule was there

laid down, that if there were any thing in the contract of

hiring to shew that it was intended to be for a year, the re-

servation of weekly wages would not control it : but if the

payment of weekly wages were the only circumstance from

which the duration of the contract was to be collected, it

must be taken to be only a weekly hiring. Then what is

this but a weekly hiring by that rule? The point having been

before precisely determined, this case ought not to have been

brought up.

LIE BLANC J Neither the first nor the second hiring can

be pretended to give a settlement. Then as to the third, it

is clearly a hiring for weekly wages, and there is nothing to

denote that it was for a year except that no time was men-

tioned, from whence it is contended that in contemplation of

law it must be taken to be a yearly hiring. But it has been

liolden that a reservation of weekly wages, without more, is

only a weekly hiring. Butiftherewereanydoubtofthat, there

is another circumstance confirmatory of that construction ;

for the servant in the middle of the year required an advance

of

1804.

The KING
against

The Inhabit-

ants of
PuCKI.E-

CHURCH.

[386]
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1804. of wages, which the master acceded to without any ques-

tion ; a circumstance which was scarcely probable to have

against happened if the parties had considered that they had con-

The Inhabit- tracted for a year. These circumstances therefore rebut any

implication of law, that this was a yearly hiring.

Lord ELLENBOROUGH, C. J. then added, that he hoped
it would be understood in future, that where nothing was

said in the contract about time, but a reservation of weekly

wages, it was only a weekly hiring.

Order of Sessions quashed

ants of
PUCKLE-
CHURCH.

Monday,
June 18th.

Where a writ

offi.fa. ex-

pires in the

vacation, the

sheriff need
not return it

till the first

day of the

ensuing term,
and has the

whole of that

day to file it.

*[387J

The KING against the Sheriff of BERKS.

THE
sheriff was ruled on Saturday the 12th of May

last, two days before the end of Easter term, to return

a writ offari facias ; but no return was made till the first

day of this term ; on which day an attachment was obtained

against him for not returning it. Gibbs thereupon moved to

set aside the attachment, on the ground that the rule having

expired in the 'vacation) the sheriff had until the first day of

this term to return it, and was not bound to make his return

within the six days given him by the rule. Garrow and

T. Carr relied on the rule of Court, Mich. 32 Geo. 3. (a),

to shew that the sheriff ought to have returned the writ

within the six days ; which rule directs that all writs shall

be returned by the sheriff on the day on which the rule for

returning the same expires.

The Court) however, on inspection of the rule, were of

opinion that it could only apply to writs returnable in term ;

because it says, at the conclusion of it, that " in default

" thereof the plaintiff shall be at liberty to move for an at-

tachment on the next day" which can only be moved in term

time.

The Master afterwards put into the hands of the Court an

anonymous case in Tr. 30 Geo. 3. taken by the late Master

Benton, which was read as follows :

" Where a rule to return a writ is served only three days be-

(a) 4 Term Rep. 496.

fore
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" fore the end of a return, the sheriff has until the first day 1804.

" of the next term and all that day to file the return."iti . i 1 he KINO
Per Curiam, Rule absolute for setting aside

the attachment (a).
The Sheriffof

Bums.

(a) Upon inquiry it appears that many such writs are filed in vacation

with the Custos Brevium. But the sheriflfof London and Middlesex in par-

ticular seldom returns them until the first day of the following term.

[388]
MCCARTHY, CORNER, and HENDERSON, against ABEL. Tuesday,

June 19th.

THIS
was an action on a policy of insurance onfreight of VP n a

l
ho*-

., .. -,,
\ f n- tile embargo

the ship / homas, upon a voyage at and from Riga to
; a foreign

Chatham, London, Portsmouth, or Plymouth. At the trial Prt the own-

before Lord Ellenborough C. J. at the sittings at Guildhall
^atel^fn-

after last Trinity term a verdict was found for the plaintiffs for sured ship and

200/.,subject to the opinion oftheCourt on the following case. S^Vem
11"

On the 19th of November 1800, the defendant underwrote to the respec-

the policy to the plaintiffs for 200/. at 10 guineas per cent. jfte1J^Jjch
premium, and at the time of the loss occasioned by the em- was accepted

bargo in the declaration and after mentioned, the plaintiffs by them; after

were interested in the freight of the ship on the voyage be-
embargo^as

yond the amount insured. The plaintiffs, being owners of the taken off, and

ship Thomas, chartered her on the 9th of September 1800 to
JJ^d E,J.

om~

Messrs. Thorntons and Smalley of London, merchants, to voyage and

proceed from London to Riga, there to load from the factors ^-^ n ld
of Messrs. Thorntons and Smalley a cargo of masts, &c. with that the as-

which she was to return to the river Thames, Chatham,
su redc ul<l

Portsmouth, or Plymouth, as might be ordered at Riga ; as for a total

and freight was to be paid accordingly, in certain propor-
!oss offreight,

tions for the several articles named (restraints of princes having been
and rulers during the said voyage excepted). Half of the infacteamed;

freight was to be paid on delivery of the cargo, and the re- fttoSbefn
mainder in three months following. Fifty-five running days n any other

were allowed for loading at Riga, and delivering at her port J^J^^f
of discharge, and ten days on demurrage, over and above the by the aban-

said laying days, at 51. per day. The Thomas sailed in ballast
j e

n^nt

t fhe
underwriters

thereon, it was so lost, not by any peril insured against, but by the voluntary act of the
assured in making such abandonment.

from
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from J^ondon in September 1800, in pursuance of the said

M,Z charter-party, and arrived at Riga in the October following.

and Others On her arrival there, she was supplied by Messrs. Cumming
against an(j QO

?
fo whora it Was agreed that the captain should apply

for the purpose, with a cargo, the whole of which had been

delivered to the captain, and nearly the whole thereof had

been actually taken on board, and the ship ordered to Ply-

mouth, when on the 7th of November 1800 an embargo was

laid by the Russian government on all British ships then in

the port of Riga. Under that embargo the Thomas was de-

tained from the time just mentioned until May 1801 ; during
which period the roaster and crew were kept as prisoners in

Russia. Upon laying the embargo the ship was taken posses-

sion ofby the Russian government, her sails were taken away,
and the cargo re-landed. The plaintiffs, upon receiving in-

telligence thereofon the 1st ofJanuary 1801, abandoned their

interest in thefreight to the underwriters thereon, and de-

manded payment of a total loss. And on the same day (a)

the plaintiffs abandoned the ship to the underwriters on ship.

Upon the 30th ofMay 1801 the Thomas was restored by the

Russian government, and the master and crew were released,

and the cargo, which had been before shipped and afterwards

re-landed, was again put on board, and the ship afterwards

proceeded therewith for Plymouth, where she arrived in

August following. The cargo was delivered to the agents of

the freighters, and the freight earned by the ship in the said

voyage amounted to 2242/. 6s. Wd. An indenture of three

I"
390 ] parts was made on the 26th of February 1801 between the

plaintiffs of the first part, Thompson and Anderson of the

second part, and the several underwriters of the third part ;

which after reciting (in substance) that Thompson and Ander-

son, and the said other persons parties thereto of the third

part, had insured the ship Thomas upon her said voyage, at

and from Riga to her port of discharge in England; that the

ship had been and then was detained under the said embargo at

Riga; and that the plaintiffs being sole owners of the Thomas

had given, accordingto the law and usage ofmerchants, due no-

tice of abandonment thereof, and had called upon the several

() To a question by the Court in the course of the argument, to which

set of underwriters the abandonment was first made, it was answered that

the abandonment was made to both at the same time.

under-
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underwriters for the amount of their respective subscriptions,

which they had respectively agreed to pay on having the ship

assigned to Thompson and Anderson upon the trusts thereinafter

mentioned ; purported to be an assignment or transfer by the

plaintiffs of the ship Thomas, and all the interest, property,

claim, and demand of the plaintiffs of, in, to, or out of the said

ship and herappurtenances toThompsonandAnderson,\npon the

trusts therein mentioned. The said indenture was executed by
the plaintiff M'Carlhy, (but not by the other plaintiffs,) by

ThompsonandAnderson,B\}d by the several other personsparties
thereto of the third part. In July, 1801, R. Corner, one of the

plaintiffs, as master of the ship, drew a bill at Riga for 718/. 3s.

6d. uponMr. Hallidaythe agent ofthe underwriters on the ship,

for the purpose of paying for masts, sails, cables, repairs, and

other charges on the body of the ship : this bill was duly paid
Mr. Halliday in London. And on the 30th of Sept. 1801 Capt.

Corner, as master of the ship, received at Plymouth of the

agents ofthe freighters 500/., part of the freight, to enable him
to pay seamen's wages and the charges ofdelivering the cargo ;

and the last mentioned sum ofmoney was duly applied to those

purposes. The underwriters upon the ship claimed the freight,

and the sum of 1742/.6s. Wd. the balance ofsuch freight, after

deducting the 500/., has been paid by the freighters of the ship
to the agent for the underwriters, under an indemnity from

them against any claims which might be made thereto either

by the plaintiffs or by the underwriters on the freight. The

agent for the underwriters on ship gave a receipt, dated the

7th of Dec. 1801, for the said 1742J. 6s. lOd. as for freight of

the said cargo. The question for the opinion of the Court was,
Whether the plaintiffs were entitled to recover ? If they were,
the verdict to stand

;
otherwise a nonsuit to be entered.

This case was first argued in Hilary term last by Hullock for

the plaintiffs and Giles for the defendant, and again in this

term by Park for the plaintiffs and Erskine for the defendant.

The Court having directed the second argument to be confined

to the consideration of the effect of an abandonment of a ship

upon the right to the accruing freight, it is sufficient to state the

substance of the arguments on that point which was recently
under consideration in the case of Thompson v. Rowcroft (a).

For the plaintiffs it was argued, that the law of England, re-

() -t East 34.

cognizing

180L

M'CARTHY
and Others

against
ABEL.

[391]
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[393]

cognizing ship and freight as two distinct objects ofinsurance,

consequently recognizes them us distinct subjects ofabandon-

ment ; and therefore as a simple insurance of ship, without

more, does not coverfreight, so an abandonment of the former

must be always understood with an implied reservation of the

latter, otherwise the underwriter on ship would gain that for

which he had confessedly paid no equivalent. The laws of

France and some other countries differ from our own in this re-

spect, considering freight as a mere accessary ofand inseparably
attached to the ship. 2 Valin. 58. Pothier, c. l.s. 2. par. 36.

2 Emerigon 221. The freight there being reckoned as part of

the value ofthe ship, the underwriter on ship is in truth an un-

derwriter on freight also. In this case, whether the act of the

Russian government amounted to an embargo or an hostile

seizure (a), it was sufficient at the time to warrant the plaintiffs

inabandoning both ship and freight to the respective underwrit-

ers : and if the action had been brought for a total loss immedi-

ately after such abandonment there could have been no defence

to it. The circumstance then of the freight having been since

earnedand received cannot as between these parties destroy the

right ofaction which then accrued. At most it is only so much

salvage for the benefit of the underwriters on freight which

they are entitled to recover from the freighters. Insurance

is always considered as a contract of indemnity (6). The un-

derwriter on ship engages to indemnify the owner against the

loss of the body of the ship by certain perils, he taking the be-

nefit of salvage ofthe materials remaining, ifany. The under-

writer on freight engages to indemnify him from any loss of

the expected profits of the ship derived from the carriage of

goods, &c. for the particular voyage, he also taking the benefit

of salvage of freight, if any be earned after an abandonment ;

though from the nature of the contract salvage ofthis sort sel-

dom accrues, where the ship itselfor the voyage is so far endan-

gered as to warrant an abandonment. The abandonment then

to either underwriter can only be co-extensive with the interest

which he insured : and the insurer ofship, knowing that he did

not protect the freight, must be taken to have accepted the

(a) In Beale v. Thompson, 4 East 546. it was considered in the nature

of an embargo, and not of a capture.

(b) Cost v. Withers, 2 Burr. 698. and Hamilton v. Mendcz, ib. 1210.

abandonment
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abandonment with an implied reservation of the right of the 1804.

owner to freight, if earned in the voyage insured. He takes the

ship subject to all the existing contracts which bound the owner an(i Others

in respect of it at the time of the abandonment. And it was agaimt

decided in Beale v. Thompson (a) that the hostile embargo in

Russia did not put an end to the prior contracts made for that

voyage. Then the insurer cannot be in a better situation after

an abandonment than the insured from whom he derives title,

who before he abandoned had contracted with the underwriter

on freight in a manner to secure to him eventually the benefit

of salvage by the marine law. \JLe Blanc, J. Is it then con-

tended that the contract of insurance runs with the ship ?

Lord Ellenborough, C. J. Was it ever heard of that a con-

tract should run with a chattel? Put the case of a man pur-

chasing a waggon as it is going on the road laden with goods,
lie is not bound to carry the goods to their journey's end, though
the carrier, the vendor, who contracted so to do, will be liable

on his contract.] The obligation in this case arises from the

anomalous nature of the contract and the permitting of two

distinct subjects of insurance in respect of the same subject-

matter, on which the several rights of abandonment and sal-

vage are consequential. The underwriter on ship, if stand-

ing at all in the situation ofa purchaser, is at least a purchaser
with notice; but in truth he only purchases a right of salvage
after an abandonment of the subject-matter of his insurance ;

as the underwriter on freight is the purchaser of a right of

salvage ofthe freight abandoned to him. The abandonmentof f 394 1

the ship only confers on the insurer of it a qualified owner-

ship during the voyage insured, an ownership sub modo ac-

cording to the marine law, which recognizes the separate in-

terests of the owner in ship and freight, and the consequent

separate interests of the underwriters on each, in case ofan

abandonment. The cases of Thompson v. Roweroft (ft), and

Leatham v. Terry (c), went upon the particular terms ofthe

contract of abandonment, and not on the general question*
For the defendant it was insisted, that an abandonment to

the underwriter on ship vests in him the complete property of

it with all its consequences. The immediate subject of the po-

licy is the body or substance of the ship which he insures

against actual loss or deterioration by certain perils ; but the

(a) 4 East, 546, (ft)
4 East, 34. (c) 3 Bos, & Pull. 479.

insurance
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insurance being upon a certain voyage, and the i ndemnity hav-

ing been extended to another sort of loss, namely, of the voy-

age insured, in which case, though the substance of the ship
be safe, the owner has a right to abandon, it must be followed

up with all its consequences, one oi which is the benefit of

salvage, by which all the interest in and title to the ship is

from the moment of the abandonment accepted transferred to

the underwriter, he paying to the owner the full value at

which the property was insured. The underwriter on ship is

not bound to take cognizance of any contract for freight or

for insurance of it, to which he is no party. For it would be

absurd to say that after he had purchased the whole property

assigned to him for its full value, he could not do what he

pleased with his own. If the owner stood his own insurer of

the freight there could be no doubt but that a general aban-

donment of the ship, without specially reserving the freight,

would convey all his interest to the underwriter; and the lat-

ter would not be bound to accept a qualified abandonment.

But even if such underwriter had notice of the existing con-

tracts of affreightment and insurance, it could not alter his

situation
;
for the right to accruing freightbeing in respect of

the property in the ship and the carriage of the goods to their

ultimate place of destination, it must follow such property

prior to and till the arrival of the goods. It is with good
reason therefore that the laws of France and other countries

consider freight as so inseparable in its very nature from the

property in the ship, that they do not admit them to be sepa-

rately insured, and this case shews the inconsistency of the

contrary practice. But still no collateral contract of the

owner with the insurer on freight can abridge the right of

property transferred to the underwriter on ship by the aban-

donment of it to him : and the owner, who has by his own act

in making such abandonment divested himself of the title to

freight, and put it out of the power of the insurer on freight to

avail himself of the benefit of salvage reserved to him in the

event by his contract, can have no right to recover upon the

freight policy under pretence of an abandonment, without be-

-nefit of salvage. From the moment of the abandonment ac-

cepted by the underwriter on ship all the expenses of repairand

risk ofthe ship are transferred to him,and therefore he must in

justice be entitled to derive all the benefit of it; for the benefit

of salvage would be merely nominal if, notwithstanding an

abandonment to him and his paying the full value of the ship as

for
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agairut
ABEL.

for a total loss, he were still obliged to pursue the voyage in- ]804.

sured at his own risk and expense for the benefit of the *insured.

The benefit of salvage means every thing which remains of
anti otherl

the ship at the time of the abandonment, without further claim

of the insured. It is sufliciently hard upon the underwriter on

ship to be compelled to pay the whole value of the insurance

upon the supposition ofa total loss of the voyage,when it turns

out that the voyage was not lost ; but it is quite inconsistent

with the abandonment, which is the voluntary choice of the

assured, to deny the eventual usufruct of the property so aban-

doned. Ifafter abandonment, as for the loss ofthe voyage, the

assured may still retain the vessel for the performance of all

the contracts which he had previously entered into in re-

spect of the ship, this reservation might extend to several voy-

ages; and even the same voyage maybe protracted for two or

three years from length of way or casualties as sometimes hap-

pens \v\\\\East India ships during which time the repairs ofthe

ship might equal her first cost : and thus the assured after re-

ceiving the full value ofthe ship,and deriving interest from the

money,and getting rid of all further expense, would still be re-

ceiving the earnings of the ship, in lieu ofthe underwriter who
had paid the value of it and borne all the expenses.

In reply it was observed, that some of the charges of pro-

secuting the voyage, such as sailors' wages and provisions,

would be borne by the underwriters on freight, and not by
those on the ship, according to Robertson v. Ewer (), and

other cases there cited. And as to other charges it was for

the underwriters on ship to consider whether it were worth

their while under all the circumstances to prosecute the

voyage insured after an abandonment.

Cur. adv. 'cult.

Lord ELLENBOROUGH, C. J. now delivered judgment.
The novelty of the question in this case, the value of the

property, and the extent to which some of the principles laid

down in the argument seemed to lead, made the Court de-

sirous of every information on the different points which

might arise between the several parties interested before we
came to our decision

; and therefore we wished for the second

argument on the effect of an abandonment of the ship on the

accruing freight. If the question which arises upon this case

(a) 1 Terra Rep. 127.

be
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bestripped ofall extraneouscircumstancesand considerations,

it appears to us to resolve itself into this single point, viz.

Whether the freight have been in this case lost, or not ? If

the fact be merely looked at, freight in the events which have

happened has not been lost, but has been fully and entirely

earned and received by or on the behalf of the plaintiffs the

assured : and ifso, no loss can be properly demandable against
the underwriters on freight, who merely insure against the

loss of that particular subject by the assured. But if it have

or can be considered as having been in any other manner or

sense lost to the owners of the ship, it has become so lost to

them, not by means of the perils insured against, but by means
of an abandonment of the ship, which abandonment was the

act ofthe assured themselves, with which therefore, and the con-

sequences thereof, the underwriters on freight have no con-

cern. It appears to us therefore that qudcunque via data, that

is, whether there has been no loss at all of freight, or being

such, it has been a loss only occasioned by the act of the plain-
tiffs themselves, that they are not entitled to recover ; and

that therefore a nonsuit must in that case be entered.

Judgment of nonsuit.

Tuesday,
June 19th.

F i

BARING and Others against CHRISTIE.

HIS was an action of insurance on goods on board theThe 25th ar-

ticle of the J_ snjp Mounf Vernon, warranted an American ship, upon

1778, be-

e
a voyage at and from Philadelphia to London, with liberty

tween France to touch at one port in the Channel. It was averred in the

declaration, that Messrs. Willings and Francis^ for whomwhich re-

quires the
vessels of the

two allies, in

case either is

at war, to be
furnished with
a passport

expressing
(inter alia) the

the plaintiffs were agents, were the persons interested in

the goods insured, and that the ship and cargo were in the

course of the voyage insured taken as prize by persons

unknown. At the trial at Guildhall a special verdict was

found, stating in substance, that the defendant subscribed

the policy in question, and that the parties named were

"place of habit- interested in the goods insured. That on the 2nd of June
ation of the

commander of the vessel, is not complied with by a passport granting leave "to G. D.
commander of the ship called the M, F. of the town of P., of the burthen of, "&c.; such

description of place being applicable only to the ship as the last antecedent, which is

further described by her burthen in a continuing sentence ; and therefore the plaintiff
was holden not entitled to recover upon a policy of insurance on such ship warranted

American, which had been captured by the French, and condemned as prize.
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1796 the said ship sailed with hercargofrom Philadelphia in the

United States of America for Coweshi the Isle of'Wight, and for

such other port or place after her arrival aiCozees asthe plaintiffs

should direct. That the ship previous to her sailing from Phila-

delphiacleared out from thence forHamburgh,and at the time of

her sailing until and at the time ofher capture had on board the

following documents, J. a certificate ofclearance, with a mani-

fest of her cargo annexed thereto, viz.
" Port of Philadelphia.

" These are to certify all whom it doth concern, thatGeorge G.
61
Dominick, master or commander ofthe ship called the Mount

"
Vernon, burthen 424^-f tons mounted with guns, navi-

"
gated with men, United States built, and bound for

"
Hamburgh, hath here taken on board cargo, as per manifest

"
annexed, and hath here entered and cleared his said vessel

a
according to law. And these are further to certify, that it

"
appears by the original register now produced to us that the

" abovementioned ship was registered at Philadelphia the 2d of
" May 1796. Given under our hands and seals of oflice at
" the custom-house, this 30th of May, J. Gruff, deputy col-
"

lector, W. Tilton, D. &c." That the said manifest ofthe cargo
was entitled,

" Manifest ofthe cargo ofthe ship Mount Vernon,
G. G. Dominick master, bound for Cowes and Hamburgh in

Europe" 2. The following sea-letter or passport, viz. (The

special verdict here set forth a fac-simile of the document in the

form of a triplicate pass, having three columns, the first in the

French, the second in the English, and the third in the Dutch

language. What follows is a translation of the French, which

was the only part relied on in the argument as most favourable

to the construction contended for on the part of the plaintiffs.)

(FRENCH PASS.)

(Translatedfrom the French.)

"GEORGE WASHINGTON, President of the l/nited States of

America.
" To all who shall see these presents. Be it known, that

leave and permission has been granted to G. G. Dominick, mas-

ter or commander of the ship called the Mount Vernon, of the

town ofPhiladelphia (a), of the burthen o/*424f-f tons, or there-

(a) In the American and Dutch columns it was thus expressed:
" leave

and permission are hereby given to George Dominick, master or com-

mander of the ship called the Mount Pernon, of the burthen of 424f-
tons or thereabouts, lying at present in the port of Philadelphia, bound for

Hamburgh."
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abouls, being at present in the port of Philadelphia and bound

for Hamburgh, loaded with sundries, per manifest : that after

this ship has been visited and before his departure he shall

make oath before the officers authorised for this purpose, that

the said ship belongs to one or more citizen or citizens of the

United States of America, the act whereof shall be placed at

the foot of these presents. And in like manner that he will

keep and cause to be kept bj his crew the maritime ordinances

and regulations, and enter a list signed and confirmed by wit-

nesses, containing the names and surnames, the place of birth,

and residence, ofthe persons composing the crew of his ship, and

of all those who shall embark therein, whom he shall not receive

on board without the knowledge and permission of the officers

thereto authorising. And in every port or harbour where he

shall enter with his ship he shall shew the present permission
to the officers authorized thereto, and shall make a faithful re-

port to them ofwhat has passed during his voyage, and he shall

carry the colours, arms, and ensigns of the United States dur-

ing his said voyage. In testimony whereof we have signed
these presents, and have caused the seal of the United States

to be thereto affixed, and to be countersigned by A. E. deputy
collector at Philadelphia, the 30th ofMay 1796."

The special verdict then set forth certain facts relative to the

ownership of the Mount Yemen, and her register and certifi-

cate of registry, and other documents, the regularity ofwhich

as applied to the voyage insured were questioned in the ar-

gument. But it is unnecessary to state these and other facts,

upon which no opinion was given by the Court. It is suf-

ficient in order to raise the only point upon which the judg-
ment ultimately turned, to state the finding of the jury, that

the documents stated were the clearance, register, certificate

of registry, manifest, and passport relating to and on board

of the said ship for the voyage on which she sailed from Phi-

ladelphia on the 2d of June 1796. That before the making
of the policy the plaintiffs had determined that the ship
after touching at Cowes should proceed from thence to Lon-

don, and there finish her voyage, which was not known to

the master at the time she sailed from Philadelphia; who then

intended after touching at Cowes to proceed to Hamburgh
and there finish the voyage. That the ship was built within

the United States of America in the beginning of the vear

1796: and when she sailed horn Philadelphia, until, and at the

the
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time of the capture after mentioned, was the sole property of

one Duncanson, who was born a British subject, but was

domiciled, and resided and carried on trade in the United

States of America from August 1794 till after the 1 1th of

August 1796
;
but was not entitled by the laws of the United

States to be naturalized and become a citizen of the United

States at the time the insurance in question was effected, nor

when the ship sailed on the voyage insured, or was captured,
nor until the llth of October 1796, on which last-mentioned

day he was naturalized and became a citizen of the United

States. That on the 9th of June 1796 the ship, while pro-

ceeding on her voyage from Philadelphia to Cowes, was with

her cargo captured as prize by a French cruizer, and was af-

terwards taken into (he port of St. John in the Spanish
island of Porto Rico; and while she remained there she and

her cargo were proceeded against by the captors in the

French provisional tribunal of prizes in St. Domingo. The

special verdict then set out the sentence of condemnation of

that court (upon which also much argument turned) ; and

then set forth the 12th, 23d,25th, and 27th articles ofthe treaty
of 1778 between America and France; by the 25th article of

which "
it is agreed (a) that in case either of the parties

" thereto should be engaged in war, the ships and vessels be-
"

longing to the subjects or people of the other ally must be
" furnished with sea-letters or passports, expressing the name,
"

property, and bulk of the ship, as also the name and place
"
of habitation of the master or commander of the said ship,

" that it may appear thereby that the ship really and truly
"
belongs to the subjects of one of the parties ; which pass-

"
port shall be made out and granted according to the form

" annexed to this treaty," &c. The special verdict concluded

by setting forth two acts of the United States, one imposing a

duty on the tonnage of ships, and another regulatingthe regis-

tering ofships ;
the object of which was to discriminateships of

the United States and owned by American citizens from those

offoreign countries or owned by foreigners. The application

of these acts, which also furnished much matter for argument,
became in the event unnecessary to be considered.

(a) This is taken from the American copy, which, so far as respects
the point in judgment, corresponded with the French copy. In other

respects there were variations, which furnished ground of argument on

other parts of the case not material to be stated,

X2 The
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The case was argued at great length and with much ability,

upon a variety of grounds, by Puller for the plaintiffs in error

in Hilary term last, and by R. C'arr for the defendant in

Easter term following. But as judgment was ultimately

given upon an objection to the want of a *description in the

passport of the place of habitation of the master of the ship,

which rendered it unnecessary for the Court to give any opi-

nion upon the other points made at the bar, it is needless to

detail the arguments. After time taken to advise upon the

case the judgment of the Court was now delivered by
Lord ELLEN BOROUGH, C. J. This case comes before the

Court on a writ of error from the Court of Common Pleas,

upon a special verdict found upon the trial of the cause be-

fore Lord Ahanley, to whose directions on that trial a bill

of exceptions was tendered. And on the argument here seve-

ral considerable questions have been raised, and discussed

with great learning and ability on the one side and on the

other: and if it were necessary for us to determine the seve-

ral points which have been raised, as to whether the ship did

or did not sail on the voyage insured; whether the ship were

or were not an American ship, by reason of the Tonnage Act

of the United States of that country; whether the passport,

supposing its form unobjectionable, were a sufficient docu-

ment, owing to some vice in the mode of obtaining it; whe-

ther (he evidence given of the ship's condemnation were pro-

perly received ; and whether such sentence, if properly re-

ceived, beconclusiveagainsttheshipbeingyfmencaw/ it would

be proper to state the record moreat length than can be now re-

quired ; as we think the objection which has been made to the

form of the passport is an answer to the claim of the plaintiffs

in error. It will therefore be sufficient very shortly to state

so much of the special verdict as applies to that point only.

This action is on a policy of insurance, dated the 18th of

June 1796, on goods on board a ship called the Mount Ver-

non, an American ship, at and from Philadelphia to London,
with liberty to touch at one port in the Channel. And
the special verdict, after finding the making the policy,

the subscription of the plaintiffs in error, the interest as

averred, the sailing of the ship, and other matters not

material to the ground of our decision, finds that by the y.O///.

article of the treaty between France and America, which

treaty was dated the 6th of February 1778, it was provided,
" that
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" that in case either of the parties should be engaged in war,
" the ships and vessels belonging to the people of the other
"

ally must be furnished with sea-letters or passports express-
"

ing the name, property, and bulk of the ship, as also the
" name AND PLACE OF HABITATION OF THE MASTER oa
" COMMANDER of the said ship, that it may appear thereby
" that the ship really and truly belongs to the subjects of one
" of the parties ;

which pass shall be made out and granted
"
according to theform annexed to the treaty" And the spe-

cial verdict further finds the form of the passport, which the

ship had on board at the time of the capture, which was in the

French, English, and Dutch languages, in which there is no

mention made of the place of habitation of the master unless

it be in that part of the pass, which was. in French, and ran

in this form :
" To all who shall see these presents, be it

"
known, that leave and permission has been granted to Geo.

" G. JDominick, master or commander of the ship called the
" Mount Vernon, of the town of Philadelphia, ofthe burthen
"
of 424|4 tons or thereabouts, being at present in the port

" of Philadelphia, and bound for Hamburgh, loaded with
"

sundries," &c. &c. not necessary to state. Now as the de-

scription of the ship in the said policy clearly contains a war-

ranty that she was an American ship, which induces a neces-

sity of her being documented, as American ships are required
to be by the treaties subsisting between that state and France;
and as the special verdict has not found what the form ofthe

passport was which was annexed to the treaty, we were de-

sirous, if itcqjild have been ascertained, to have had it made

a part of the special verdict ; as by that we might have been

enabled to have decided more satisfactorily to the persons in-

terested in this insurance as to theform of the passport than we
can as the case now stands : and ifwe had thought it sufficient,

then upon the other points which have been made in argu-

ment. But as this matter has not been added, we need only

say, whether the passport found on board the ship be or be not

conformable to the requisites prescribed by the 5th article

of the treaty ;
that is, whether the town o/Thiladelphia can by

any fair construction be referred to Dominick, the master of
the ship, or whether it do not according to the rules of sound

construction relate, not to him, but to the ship : and, if it do,

the consequence is that the ship had not such a passport as is

required by this article ofthe treaty. And giving every weight

to
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to the arguments used in support of the passport, we do not

think that we can, without doing great violence to the plain

and obvious import of its language, so construe it, and say
that the passport is that which the treaty requires. The rule

of law as well as of grammar is that "ad proximum antece-

dentem fiat relatio, nisi impediatur sentential for which, if

authorities were wanting, Jenkins Centuries, 180, DyerfiQ. b.

and 5 Co. 68. Lord Cheyney's case, may be referred to. In

this passport
" the ship called the Mount Vernon "

is unques-

tionably the last antecedent ; and though it has been said that

the portt and not the town, of Philadelphia is the proper de-

scription of a ship, yet as a port may be within a town, there

is no inconsistency in describing a ship as of the town within

which the port lies.; there is nothing in the matter which

necessarily prevents its reference to the ship, and applies it

to the master. But the proper reference does not in this case

depend merely on this rule ; for the words "
ofthe burthen of

424 tons," which is a continuance of the same sentence, and

is a further description of the same thing, can refer only to

the ship: and of this opinion Lord Alnanley appears clearly

to have been in the case of Baring v. Clagget, 3 Bos. 6f Pul.

212. ; only that it was unnecessary in that case to decide upon
the ground of this construction of the passport, inasmuch as

that case stated that the ship had on board this passport,
" to-

gether with the usual documents taken out by American ves-

sels;" under the terms of which general admission Lord

Afoanley thought the Court at liberty to presume that she had

on board a sea-letter expressing the name and place ofabode of
the master, conformably to the treaty. In deciding merely
on this point, all other questions between the parties remain

open for future decision, if the plaintiffs in error, in an action

to be brought against any other underwriter, shall be able to

shew that the passport used in this case is that which American

ships ought to be provided with ; either by giving evidence

that it is according to the form annexed to the treaty, or that

which has been adopted by some subsequent treaty. As the

case now stands, our opinion is, that thejudgment of the Court

of Common Pleas given for the defendant must be affirmed.

Judgment affirmed.
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1804.

BLOXAM Knt. and Others, Assignees of WARD, a Bank-

rupt, against HUBBARU.

IN trover, brought to recover two third parts() of the ship , An order

Fishburn tried before Lord E/lenboroughC. J. at the sit- of the Lord

tings after Hilary term 1804, at Guildhall, a verdict was ^d

n

e

c^r

found for the plaintiffs for 23261. 6s. 8d. subject to the opinion the stat. 5 G.

of this Court upon the following case : f
c - 3

t

- UP"
mi VTT i i

the petitioner
1 homas Ward the bankrupt, being the original and sole re- creditors for

gistured owner of the ship Fishburn belonging to the port of Amoving one

Newcastle-upon-Tyne, cleared the said ship outwards for the sjo-necs Of a

Baltic in April 1800, where she was detained for a consider- bankrupt's

able time by the embargo of the Emperor of Russia. On Not. f^j *ty~
9, 1801, Ward by regular bill of sale assigned the whole ship any re-assign-

Fishburn, thenat sea, in consideration of 4000/. to the defend- ^S;
1

of such

ant, who then resided in London. The grand bill of sale of the assignee to

whole ship was also delivered to the defendant. On Dec. 2,
the remaining
sssi*nccs. nor

1801, Ward committed an act of bankruptcy, upon which a
by any new

assignment
of the commissioners under the Lord Chancellor's further order, docs not operate
to divest the legal estate out of such removed assignee : and consequently he ought to

join in an action of trover brought by the assignees for a ship belonging to the bank-

rupt's estate.

a. But if he be not joined, advantage can only be taken by plea in abatement to the
whole action ; though the other assignees who sue can only recover their propor-
tional parts.

3. A sale of a ship (which was afterwards lost at sea) made by the defendant, who
claimed under a defective conveyance from a trader before his bankruptcy, is a sufficient

conversion lo enable the assignees of the bankrupt to maintain trover, without shewing
a demand and refusal.

4. The ship register acts do not apply to a transfer of property by operation of law,
such as from the commissioners to the

assignees
of a bankrupt.

5. Under the ship register acts 7 & 8 fr . 3. c. 22. s. 21. and 26 G. 3. c. 60. s. 3, 4, 5.

16., and 34 G. 3. c. 68. s. 15, 16, in order to make title to a ship sold at sea, whether iu

whole or in part, such sale must be acknowledged by indorsement of the certificate of

registry in the manner therein described, and a copy of such indorsement be delivered

by the vendee to the persons authorized to make registry, (which officers are directed to

make an entry thereof to be indorsed on the oath or affidavit upon which the ori-

ginal certificate of registry was obtained, and to make a memorandum in the book of

registers, and to give notice thereof to the commissioners of the customs,) and it is not
sufficient for the vendee to register such ship de novo in another port where he resided,

though he removed the ship thither, and she never returned to her original port after

(he sale.

(a) One third part was recovered by Heath, in a former action of Heath v.

Hubbard, 4 East, 110.

commission
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commission afterwards issued against him, and he was duly
declared a bankrupt. On Jan. 2, 1802, the defendant regis-

tered the said *ship de novo in the port ofLondon, and the ori-

ginal certificate granted to Ward, which purported on the face

of it to be of the ship Fishburn belonging to the port of New-

castle-vpon-Tyne,\v-ds delivered up and cancelled. OnFeb. 19,

1802, the defendant sold the whole of the said ship by public
auction toBrown and others fbr 3630/., (the net proceeds being
3489J. 10.v. 3d.), and by bill of sale of April 5, 1802, assigned

her to them who afterwards sent her to sea, where she was lost

on Feb. 20, 1803. The Fishburn never returned to the port of

Newcastle-upon-Tytie since she cleared outwards from that

port for the Baltic in April 1800 ; but the embargo being taken

off she arrived at Plymouth : but before the execution of the

bill of sale by Ward to the defendant she sailed again, and

was absent at the time of the execution thereof. She after-

wards returned to the port ofLondon, and immediately there-

upon the defendant obtained a new register. No transfer of

property in the same ship, or any part thereof, appears in any
document of the Custom-house of Newcastle-upon-Tyne either

lo the plaintiffs or to the defendant ; and no indorsement of

transfer was ever made to the plaintiffs on the certificate of

the ship's registry ; nor have the plaintiffs taken out a new

register ; and no demand was proved on the trial to have

been made of the ship upon the defendants. The plaintiffs,

together with one J. G. Johnston, (who did not join in the

present action,) were appointed assignees of the estate and
effects of Ward under the above-mentioned commission, by
an assignment dated the 13th of April, 1802. On the 22nd
of January, 1803, the Lord Chancellor by his order re-

moved .7. G. Johnston from being an assignee ; which order

reciting that a petition had been presented to the Lord Chan-

cellor by the plaintiffs, being three of the creditors, and

three of the assignees, stating that the said J. G. Johnston

on the 7th of December, 1801, being prior to the date of the

said commission, received from the bankrupt, whilst he was a

prisoner for debt in the King's Bench prison, and after he had
committed one or more act or acts of bankruptcy, certain bills

ofexchange, which bills J. G. Johnston, contrary to his under-

taking to that effect, had refused to deliver up for the benefit

of the estate of Ward, and that J. G. Johnston had departed
these
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these kingdoms and was gone to Petersburgk in Russia;

and praying (inter alia) that J. G. Johnston might be dis-

charged from being one of the assignees of Ward's estate,

concluded as follows :
" Now upon hearing the said petition

"
read, and what was alleged by the counsel for the petition-

"
ers, I do order that the said J. G. Johnston be forthwith

" removed from being assignee of the said bankrupt's estate
" and effects ; and let him and his partners be restrained from
"

receiving any dividend upon their debt proved under the
" commission against the said Thomas Ward until my further

"order. EldonC." No re-assignment, release, or other instru-

ment hath been executed by J. G. Johnston to the plaintiffs,

nor any new assignment by the commissioners in consequence
of the said order. The question for the opinion of the Court

was, Whether the plaintiffs were entitled to recover in this ac-

tion ? If the Court should be of opinion that they were so en-

titled, then the verdict to stand, andjudgment to be entered as

the Court should direct: otherwise a nonsuit to be entered.

Hall for the plaintiffs, after observing that this was the

case of a trader, who having before his bankruptcy disposed
of a ship at sea to the defendant, had neglected to perform
the requisite acts for conveying the property to him accord-

ing to the provisions of the Register acts, for want of which

it became vested in the assignees of the bankrupt, stated

three objections which he expected to be made to the reco-

very of such assignees. 1st, That7. G.Johnston, one of the

original assignees of the bankrupt's estates, ought to have

been joined in the action, the legal estate still remaining in

him until a new assignment from the old to the new assignees,

notwithstanding the Lord Chancellor's order to remove him.

But the effect of that order was to divest the legal estate out

of Joknston}
and vest it in the three other assignees, the

plaintiffs. The bankrupt laws enable the commissioners to

convey the bankrupt's property to assignees, who are joint

trustees for the creditors. On the death of one of the assig-

nees it survives to the others, and the order in question has

caused the legal death of Johnston. The Lord Chancellor

has a general and entire jurisdiction over these matters. The
stat. 5 G. 2. c. 30. s. 30. only directs that in case of the re-

moval of any assignee and the appointment of another by
the creditors, the old assignee shall assign over to the new

assignee : but that does not appear to be necessary where

no
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no new assignee is appointed. And s. 31. directs that where
it shall be found necessary to vacate the first assignment and

to make a new one,
" the Lord Chancellor, upon petition of

any creditors, may make such order therein as he shall think

just and reasonable." " And in case a new assignment shall

be ordered to be made as aforesaid, such debts, effects, and

estate of such bankrupt shall be thereby effectually and le-

gally vested in such new assignees." It is not necessarily re-

quired to make such order for a new assignment (). And in-

deed where the deposed assignee is abroad the Lord Chancel-

lor's order on him to assign would be nugatory : and if the

remaining assignees could not make title without him, the

bankrupt laws could not be carried into execution. In the

case Ex parte Bainbridge (&), on the death of the last sur-

viving assignee, leaving an infant heir at law, the Lord

Chancellor made an order on the commissioners to execute

a new assignment to two new assignees chosen. The joining

in the action the deposed assignee would be to annul in effect

the Lord Chancellor's order, which not only discharges him,

but restrains him from receiving any part of the bankrupt's

estate. But if he were joined he would be empowered to

receive what was recovered in the action. The Lord Chan-

cellor has a similar power in other cases; as by stat. 36 G. 3.

c. 90. s. 1. where any trustees in whose names stock stands

are absent out of the jurisdiction, or not amenable to process,

or become bankrupt, &c. he may order the remaining trustees

to convey, and in other cases may by his order divest the le-

gal estate out of some, and vest it in others. \_Le Blanc, J.

There is an express authority given by the act in that case

to accomplish the object.J At any rate this objection, ifvalid,

would only go to one-fourth of the property, and the plain-

tiffs, the three other assignees, would be en titled to recover the

other three-fourths, there being no plea in abatement, and this

being an action of tort ; according to Addison v. Ovcrend (c),

(a) Aprecedent was referred to in Co. Bank L. 2 vol. 108. entitled '* As-
"
signment by one assignee to himself and a new assignee; the former as-

"
signee having absconded and become bankrupt." But upon inspection

it appears that the commissioners were parties to the new assignment.

(ft) 6 Ves. 451.

(c) 6 T. R. 766. and vide Seott v. Goodwyn, I B.&P. 73, 75. ; where the

distinction between actions of contract and tort in this respect is shewn.

and
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and Sedgeworth v. Overend (). 2dly, The want of a conver-

sion is objected ; but a slight act will amount to it where a

defendant has no title. The use or misuse of a thing is a

conversion. A sale by a sheriff under an execution of the

goods of a bankrupt, made after a commission of bankrupt

issued, is in law a conversion (b). 3dly, If it be objected,

that the plaintiffs as assignees ought to have derived title to

themselves, by shewing a transfer to them in the mode pre-

scribed by the Register Acts 7 & 8 W. 3. c. 22., 26 G. 3. c.

60., and 34 G. 3. c. 68., it is sufficient to answer that the pro-

perty is vested in them by operation of law, and that the Re-

gisterActs do not contemplate such a case, but only where pro-

perty is transferred by the act of the party. Then supposing
the plaintiffs entitled upon the strength of their own title to re-

cover the whole or at least three-fourths, it will be insisted,

4thly, That the defendant has a good title. But that is directly

contrary to the determination of the same facts in Heath v.

Hubbard (c^, where the Court held that what was done by the

present defendant, the getting the ship registered denovointhe

port of London,per saltum,i\ie sale being ofthe ship at sea then

belonging to another port, without first delivering a copy ofthe

bill of sale to the officer of the port to which the ship then be-

longed, for the purpose ofhis indorsingan entry ofsueh transfer

on the affidavit on which the original certificate of registry was

obtained, and making a memorandum thereof in the book of

registry, and giving notice ofthe same to the commissioners in

London, as required by stat. 34 G. 3. c. 68. s. 16. was not suffi-

cient to make a title to the ship. But supposing that construc-

tion ofthe act may be impeached, yet before that question can

be raised the authority ofMoss and Others, Assignees ojKirk-

patrick, v. Charnock (rf), must be gotten rid of; forhere the Re-

gistry de nono in the port of London, whether sufficient or not

in itself to complete the title under the bill of sale, was not

done till after the act of bankruptcy, when the title of the as-

signees had intervened, and prevented its operation, by vesting
the property in them. Under these circumstances it was

holden in that case that the assignees of the bankrupt might
recover the possession of the ship in trover from the vendee,

though he had, subsequent to the bankruptcy, complied with

all the requisites of the Register Acts.

(a) 7 Term Rep. 2T9.

(e) 4 East 110.

(J>) Cooper v. Chilly, 1 -Burr. 20.

(d) East 399.
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Scott contra. 1st, The mere order ofthe Lord Chancellor to

an assignee to assign away the bankrupt's estate cannot, with-

out an actual re-assignment, operate to divest the property
out of such assignee. The Lord Chancellor has no other

power over a bankrupt's estate than what is given to him by
statute. The stat. 5 G. 2. c. 30. s. 26. first empowers the com-

missioners to transfer the property from the bankrupt to his

assignees. By s. 30. any assignee removed or displaced by the

creditors is required to assign the estate and effects to any
other assignee chosen by them, under a penalty in case of fe-

fusal or neglect. Then as it may sometimes be necessary to

vacate the old and make a new assignment, the Lord Chancel-

lor has, by s. 31., a discretionary power to make an order for

that purpose upon petition of any creditors. But this must

be done by an express order of the Lord Chancellor to vacate

the former appointment and to make a new assignment. The
inconvenience which may ensue from the assignee being
abroad is no other than what may arise in every other case

where a conveyance is necessary. 2dly, The sale of the ship

by the defendant, not being tortious at the time and under the

circumstances, is no conversion in law. There was a bond fide

delivery of the ship from Ward the then owner to the defend-

ant, and if Ward could not have maintained trespass, neither

could he have maintained trover. The defendant had at least

a rightful possession, though with a bad title. Then the as-

signees cannot convert that which was at first a lawful pos-

session into a tortious one, without a demand and refusal. In

5 Com. Dig.bkl. Trespass!), it is said, that " a man shall not

be charged in trespass for goods which he had by the delivery

of the party himself, except where by a wrongful act he makes

himselfa trespasser ab initio." So in Wet/mouth v. Boyer(a) 9

JBw//erJ.,sittingfortheLordChancellor,considered that trover

would not lie against one in possession and making sale under

the authority of the owner. And he said, that if it were no

conversion at the time of the sale, no refusal afterwards would

do. So where one gives an authority for doing a thing, he can-

not for any subsequent cause punish that which is done by his

own authority. 8 Co. 146 b. 3dly, The plaintiffs as assignees

are bound to make title to the ship with all the formalities re-

quired by the Register Acts. They take the bankrupt's estate

by the conveyance of the commissioners in the same manner as

(a) 1 VeR. Juii. 416, 434.

property
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property is conveyed to any other. By st. 13 El. c. 7. persons

purchasing the copyhold from the commissioners must com-

pound with the lord like any other purchasers. And in Drury
v. Man () it was ruled, that assignees of bankrupts stood in

the same relation to the lord of the copyhold as any other

vendors. Besides, if such assignees were not bound to take

a conveyance of a ship under the Register Acts like others,

the policy of the law would be greatly defeated; for many

assignees are foreigners, who would by the medium of a

bankruptcy become owners of British ships.
But 4thlyand

principally, the defendant has done every thing required by
the register laws to complete his title : and therefore the case

of Heath v. Hubbard (b) proceeded on a mistake of those

laws. The stat. 12 Car. 2.c. 18. does not provide for any case

of transfer of ships. The stat. 7 &; 8 JF. 3. c. 22. is the first

which .regulates the transfer between individuals : and that

requires (s. 21.) that "
upon any transfer of property to ano-

ther port'' the ship shall be registered de wow, and the former

certificate delivered up to be cancelled ; and that " upon any
alteration of property in the same port, by the sale of one

or more shares in any ship after registering thereof, such

sale shall be ackowledged by indorsement on the certificate

of the register." By
"

transfer ofproperty to another port"
must be understood to some person residing at another port,

by which the home of the ship would be changed (c) ; and in

this case the direction is express that the ship shall be regis-

tered de novo, and that the certificate of the former registry
shall be cancelled, and therefore no indorsement can be made
of it ;

but such indorsement is to be and can only be made

upon any alteration of property, by the sale of one or more
shares to persons in the same port. The regulations were

adopted to preserve the evidence of the ownership of British

vessels remaining in British subjects with the least trouble,

delay, and expense to individuals. It is evident in this sta-

tute that the word SUCH (i. e.
" such sale shall be acknow-

ledged by indorsement on the certificate of the registry") is

necessarily confined to an alteration of property in the same

port. The I6th sect, of the 26 G. 3. c. 60. reciting that the

provisions made in the last-mentioned act,
" touchin the in-

dorsement on certificates of registry, in case of any alteration

1804.
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(a) 1 Atk. 95. (b) 4 East, 1 10. (c) Vide 26 G. 3. c. 60. . 5.

of
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of property in any ship in the same port to which she belongs
have been found insufficient," directs further regulations to

be complied with besides the indorsement thereby required.

The same words are again referred to in sect. 15. of the stat.o

34 G. 3. c. 68, which gives a form of the indorsement required
to be made on the certificate of registry in case of any alter-

ation of property in the same port to which the ship be-

longs. Then the 16th section of the last act provides,
u that

" if any ship shall be at sea, or absent from the port to which
" she belongs at the time when such alteration in the property
t( thereof shall be made as aforesaid, so that an indorsement
" on (a) the certificate cannot be immediately made, the sale,
" &c. shall notwithstanding be made by a bill of sale," &c.

and a copy thereof shall be delivered, and an entry thereof

indorsed on the oath or affidavit, and a memorandum thereof

be made in the book of registry, and notice given to the com-

missioners of the customs, &c. Now in commenting on the

words of this last clause the Lord C. J. in the case of Heath

v. Hubbard, considered that the word such (such alteration

in the property) meant the same as any alteration. But it must

rather be taken to refer to such alteration as was mentioned

in the preceding section, to which it has evident relation; and

the alteration there mentioned is an alteration of property in

the same port, the same which was stated in the stat. 7 & 8

TV. 3. which required an indorsement on the certificate of

the former registry, and which is there plainly contradistin-

guished from a transfer of property to another port, which re-

quired a registering de noio and a delivery up of the old cer-

tificate to be cancelled. If the ship had been in her proper

port at the time of the sale, the case could not have been at

all affected by the 16th section, which is only applicable to

transfers of property at sea or out of the proper port. Nei-

ther would it have fallen within the 15th section, because

that is expressly confined to any alteration of property in the

same port to which the ship belongs. And the 16th section

only applies to the case of a ship absent from its own port,

which, if at home at the time of the sale, would have fallen

(a) In the case of Heath v. Hubbard, 4 East, 120. an error was noticed

in the printed statute 1. 3. of this clause,
" indorsement or certificate,"

for " indorsement on the certificate." And vide the Lord C. J.'s reading

of it in page 128 to.

within
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within the 15th section, and consequently cannot affect the

present case, which is that of a whole ship transferred to another

port, which at any rate requires a new register by the stat. 7

and 8 W. 3. c. 22. s. 21. And the stat. 34 Geo. 3. c. 68. s. 20,

21, & 22, confirms the distinction of the two modes of trans-

fer, and extends the authority of the officers in certain cases

to give new registers, even in the case of partial transfers in

the same port. Then if this distinction be well founded, and

this is a case where no indorsement of any certificate was

necessary to convey the title from the vendor, but only a

subsequent new registration, which is the act of the vendee

himself, and merely calculated to give him the privileges of

the British navigation, the case of Moss v. Charnock (a) does

not apply, where a further act remained to be done by the

bankrupt after his bankruptcy, in order to complete the title.

Hall, in reply to the first objection to the plaintiff's action,

as to the not joining the removed assignee, because the Lord
Chancellor had not pursued the 31st section of the stat. 5

Geo. 2. c. 30. by vacating the former and appointing a new

assignment to be made, observed, that the power at first given
to the Lord Chancellor, was general,

" to make such order

as he should think just and reasonable :" and then the clause

proceeds to state, that "in case a new assignment shall be

ordered to be made," the bankrupt's estate " shall be effec-

tually and legally vested in such new assignee," &c. which

assumes that a new assignment is not necessary at all events

to be made. And here it was not necessary, because there

were other assignees remaining in whom the whole legal

estate was already vested when Johnston was removed. To
the second objection he answered, that however rightful a bare

possession might have been at first, and until a demand and

refusal, at any rate the defendant's taking upon himselfto make

sale of the ship without title was an actual conversion. As to

the third objection, it was before answered. As to the fourth,

which went to the defendant's title, the preliminary objection

grounded on the case of Moss v. Charnock remains unan-

swered ; for the due registering of the ship was as necessary to

complete the title to her, whether to be done by the vendor or

vendee, as the bill of sale. And the only distinction taken in

the case of Heath v. Hubbard was between such acts as were

necessary to be done by either of the parties, and such as were

1804.
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2 East, 399.
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to be done by the officers or third persons, which latter alone

were considered as directory, and not affecting the title. *And
here the ship was not registered de novo (even if that would

otherwise have done) till after the bankruptcy; and the bill

of sale alone could not give the title. But in no instance

now can a register de novo be granted without shewing a

compliance with all the requisites of the 15th and lOthsections

of the stat. 34 Geo. 3. c. 68. For the 20th section enacts,

that when the property in any vessel shall be transferred to

any other subject in whole or in part, and such vessel shall

be required to be registered de novo, the proper officer shall

require the bill of sale to be produced to him, &c. " Pro-

vided that all the other regulations required by the laws in

force concerning the registry de novo of vessels be complied
with." This presumes that there are other regulations be-

sides the production of the bill of sale, and these are only to

be found in the 15th and 16th sections.

Cur. adv. vult.

Lord ELLENBOROUGH, C. J. now delivered judgment.
There Mrere three objections taken in this case to the plain-

tiff's right to recoveV, founded on a supposed defect in the title

ofthe plaintiffs to the ship in question. The first objection was,

that John Glen Johnston, one of the assignees (in respect to

whom the Chancellor's order for removing him from being an

assignee is within stated,) ought, notwithstanding such order,

to have been joined as a plaintiff, inasmuch as his interest as

assignee was not divested by the mere operation of such or-

der ; but that a new assignment by the old to the new as-

signees, whereby the debts, effects, and estate of the bankrupt
should be "

effectually and legally vested in such new as-

signees," was necessary for this purpose. A second was, that

there was no conversion of the ship in this case proved to

have been committed by the defendant. The third objection

was, that the plaintiffs, as assignees, ought to have derived

a title to themselves, by shewing a compliance with all such

forms as are required by the several statutes on the subject,

to give effect to transfers of property in ships in other cases.

Supposing however the plaintiff's right to recover not to

be defeated on any of these grounds, it was then further in-

sisted, on the part of the defendant, that the defendant him-

self'had a good right to the ship in question, in virtue of his

purchase
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purchase, and the registration of the ship de novo in the port

of London, as stated in the case.

As to the first of these objections, assuming it to be well

founded, and we think it so, it has only the effect ofpreclud-

ing the plaintiffs, who are three out of the four assignees in

whom the property of the ship originally was (and until a

new assignment is made under the order of the Ld. Chan,

cellor, continues to be) vested, from recovering more than

their three-fourth parts in value of the property in question.

For it is now too well settled to be any longer disputed in a

court of law, that the defendant can only avail himself of an

objection of this sort, viz. that all the several part-owners in a

chattel have notjoined in an action oftrespass, or oftort brought
in respect to it, by plea in abatement. I will only refer to

Addisonv. Overend, 6 T. JR. 766, in which most of the cases

on the subject are collected; and Sedgeworth v. Overend^ 7

T. R. 279.

As to the second objection, viz. that there is no proof of

any conversion by the defendants of the ship in question ; if

in the result it shall appear that the defendant had no title to

the ship in question at the time when he sold hereby public
auction on the 19th of February 1802, and afterwards, on the

5th of April 1802, assigned her to persons who sent her to

sea, where she was lost, it will in that case be very difficult

to state an instance of an actual conversion to their own use

more absolute and perfect on the part of the defendant than

this. And though Ward could not, as the defendant's counsel

said, have complained of the sale by Hubbard as a tortious

act, it does not follow from thence that his assignees cannot.

Ward could not have maintained trover for the ship against

Hubbard while in his possession ; but the plaintiffs, his as-

signees, most unquestionably might have brought such ac-

tion if the property in the ship passed to them under the com-

mission. It is by no means true4 as a general proposition, that

the assignees can maintain no other actions than what might
have been maintained by their bankrupt. A bankrupt cannot

recover the value of goods he had delivered in pursuance of a

purpose of fraudulent preference in contemplation of bank-

ruptcy, which his assignees may, and in daily practice con-

stantly do. And many other instances to the same effect

might be put.

As to the third objection, that the plaintiffs as assignees ought
to have derived title to themselves by a compliance with the

VOL. V. Y requisites
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requisites of the stats. 26 G. 3. and 34 G. 3. (called Lord LA-

verpoors acts) in respect to the transfer of property in ships ;

it is an objection which, if it could prevail, would have the ef-

fect ofdefeatingevery title that has been hitherto made undera

commission of bankrupt to this species of property since the

passing of those statutes. For 1 believe that in no instance

the requisites of those statutes will be found to have been

complied with in regard to assignments by commissioners of

bankrupt. But there is no ground for this objection. These

statutes only relate to transfer made by the act ofthe parties,

viz. from aformer owner to a new owner, and where the trans-

fer is capable of being effectuated in the ordinary way by the

mere operation of an instrument of assignment from the one

party to the other, and do not relate to transfers deriving their

effect by peculiar provision or operation oflaw, as assignments

by commissioners ofbankrupt to assignees under the bankrupt
laws do. There the commissioners are notformerowners; they
do not sell in the sense in which the word sale is used in these

stats. 26 8? 34 G. 3. ; although in pursuance ofthe directionsof

the st. 13 E. c. 7. s. 2. and other later stats, they make sale thereof

in point ofform by deed indented and enrolled, &c. as being the

means specially appointed and described by the latter ofthose

stats, for the execution of thepower given to the commission-

ers in this respect, for thevesting ofsuch property ofthe bank-

rupt in his assignees accordingly. The form of indorsement

on change ofproperty in the 15th sect, ofthe st. 34 G. 3. c. 68.

clearly shews that the sale therein meant was a sale from a

former proprietor. It runs thus :
" Be it remembered, that

[/or we] [names, residence, and occupation, ofthe persons

selling] have this day sold and transferred all [my or our]

right, share, or interest, in and to the ship or vessel," &c. But
how can commissioners of bankrupt possibly be considered as

persons selling any right, share or interest oftheir own within

the meaning ofthese words \my or our] ? The property trans-

ferred by them is neither legally nor equitably theirs: it does

not vest in them for an instant : it passes by them, or rather by
the act they are directed and empowered to perform, and not

through them. It appears therefore to us that the assignments
made by commissioners ofbankrupt to the assignees ofa bank-

rupt were not meant by the Legislature to be comprehended in

the provisions directed to be pursued in respect to the transfer

of property in ships between sellers and buyers ;
aud that of

course the assignment in this case is not liable to the objection

1 , . which
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which has been made on this ground. If indeed this objection

were allowed, it would also defeat the object of provisional

assignments, so far as respects a bankrupt's ship, and the

crown's extent would constantly have the preference.

Supposing therefore that the title of the plaintiffs to recover

in this action is not affected by any of these three objections, it

remains to be considered whether the defendant has upon the

face of this case a good title to the ship in question, in virtue

of his purchase and the subsequent registration de novo above

stated? And this depends upon the provisions contained in

the statutes7& 8 W. 3. c. 22.; 26 G. 3. c. 60; and 34 G. 3. c. 68.

as far as they respect the transfer of the entire property in a

ship, and particularly upon the application of the provisions
contained in the 16th sect, of the stat. 34 G. 3. c. 68. to the case

of a transfer of the entire property in a vessel when at sea or

absent from the port to which she belongs, as this ship was at

the time when theassignment of it was made to thedefendant.

And first, the stat. 7 & 8 W. 3. c. 22. s. 21. provides, that no

ship's name shall be changed without registering such ship
de novo, which is required to be done upon transfer ofproperty
to ANOTHER port, and delivering up the former certificate to

be cancelled. And incase there be any alteration of property
in the same port by the sale of one or more shares in any ship
after registering thereof, such sale shall always be acknow-

ledged by indorsement of the certificate of registry before two

witnesses, in order to prove that the entire property in such

ship remains to some of the subjects of England. It is to be

observed, that here is no provision in case of sale of the ship

at the same port, for proving it to continue English property,

if an indorsement on the certificate be only to be made in the

case of a partial sale
',
for a new register is not required but

on a transfer to anotherport. The st. 26 G. 3. c. 60. s. 3. reciting

that it is expedient that the provisions made in the st. 7 & 8 K.

W. should be altered and amended, and that the same should

be extended and applied to ships other than those therein de-

scribed, enacts what ships shall be registered. And by s. 4. di-

rects that no registry shall be made but at the port to which

such ship or vessel properly belongs. And s. 5. enacts that the

port, to which any ship or vessel shall thereafter bedeemed to be*

long within the meaning of that act, shall be the port from and

to which such ship shall usually trade, or being a new ship shall

intend to trade, and at or near which the husband or acting

Y 2 manager,
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and Others act touching the indorsements on certificates of -registry, m
against case of ANY alteration ofproperty in any ship or vessel in the

same port, to which the ship or vessel belongs, have been found

insufficient, enacts, that in everysuch case, besides the indorse-

ment required by the said recited act, there shall also be in-

dorsed on the certificate of registry before two witnesses, the

town, place, or parish, where all and every person or persons

to whom THE PROPERTY in any ship or vessel, oranypart thereof,

shall be so transferred, shall reside, &c. ; and the person to

f 425 J
whom the property of such ship or vessel shall be so transfer-

red, shall deliver a copy of such indorsement to the persons
authorized to make registry, and who are to make an entry

thereof to be indorsed on the oath or affidavit uponwhich the ori-

ginal certificate of registry was obtained, and to make a memo-

randum in thebook ofregisters, andgive notice to the commis-

sioners of the customs. This clause speaks of transfer of the

property in//*e ship or any part thereof; either considering the

provisions for indorsement made by the st. of K. W. as extend-

ing to a transfer ofthe whole, or meaning to remedy the defect in

their not being already so extensive. It is either a legislative

exposition of the st. of K. W. or an enlargement of it. The st.

34 G. 3. c. 68. s. 15., reciting that by the laws now in force

upon any alteration of property in any ship or vessel in the

same port to which such ship or vessel belongs, an indorse-

ment upon the certificate of registry is required to be made,
enacts that such indorsement shall be made by the person
* {

transferring THE PROPERTY ofthe ship or vessel," #c. and

prescribes the form. This clause also considers the indorse-

ment necessary upon any alteration of property, and does not

speak of the person selling one or more shares in the vessel, but

of persons
"
transferring the PROPERTY oftheship." And this

act is in furtherance of the provisions of the stat. 26 G. 3. It

is to be observed also, that the expression in the statute, of

an alteration of property taking place in the port to which the

ship belongs, means when the ship is in the port at the time

the change of property takes place ; in which case such change
is to be indorsed on the certificate of registry ; and is put in

opposition to the case of the ship being absent from the

port, or at sea (which is the object of the 16th section of this

act), in which case the certificate being with the ship, the

change
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change of property cannot be indorsed thereon, and is there-

fore directed to be noticed on the oath and in the book of re-

gisters. The 16th section, as already observed, provides for

the case of the absence of the ship from the port to which she

belongs at the time when such alteration in the property thereof

shall be made as aforesaid. That alteration, by reference to

the preceding section, is any alteration, and, by referring

again to the 16th section of the stat. 26 G. 3. \sany alteration

by which the properly in any ship or any parts thereof may
be transferred. If these provisions be to be construed as being
confined and limited to the transfer only of shares and parts
of ships, this mischief might follow, viz. that the whole of the

ship might by bill of sale be transferred to a.foreigner, and

if she did not change her port, the vessel might still trade

with all the advantages of a British ship. But no such thing
can happen, if the certificate of the registry be indorsed, as

that must be shewn to the officers of the customs when re-

quired. And what reason can there be, if a ship be at sea,

and any shares be sold, that the provisions of the 16th section

of the stat. 34 G. 3. should be complied with; but not, if the

whole be sold ? For according to that construction, at least un-

til the return of the ship, all the mischiefs intended to be pre-

vented by the 16th section as to the transfer of parts of the

ship would subsist as to the o/Vzo/eship, if transferred when at

sea. InMlNeil's case in Reeve's History ofShipping, p. 504.

Lord Camden, president of the council, said, that he thought
the stat. 26 G. 3. was an act which in every view of it should

be considered as a remedial act ; it was to prevent a public

mischief, to amend and alter the stats. 7 &8 W. 3. It had ap-

peared that frauds without number were committed under that

act ;
and that was stated to be the reason of making the stat.

26 G. 3. The rule therefore of construction in applying and

explaining the act should be such as will most aid the advano

ing the means of relief and in suppression of fraud. And

adopting this rule ofconstruction, and collecting the intention

of the .Legislature as well as we are able from these several

acts of Parliament, we feel ourselves obliged to consider the

provision contained in the 16th section of the stat. 34 G\ 3. c.

68. as to the alteration of property
" in a ship or vessel at sea,

or absentfrom the port to which she belongs," as applying to

any alteration of property in the ship or vessel, whether the

same be made by the transfer of the whole or by the sale of

any
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any share or number of shares therein, amounting to less than

the whole interest in such ship or vessel. And as such pro-

visions have not been pursued in respect to the assignment
of this ship made on Nov. 9, 1801, when it is stated to have

been at sea, we think that no interest therein has passed to the

defendant by his purchase and registration de now stated in

the case ;
and that consequently the plaintiffs are entitled to

retain the benefit of the verdict found for them to the extent

of 1744/. 155. and costs, being three-fourth parts of the sum of

2326/. 6s. Sd. mentioned in the case as the damages found for

the whole ship ;
and the verdict being thus altered, we direct

that judgment be entered for the plaintiffs accordingly.

Postea to the plaintiffs.

[42S]
Tuesday,
June 19th.

LYON and Another against MELLS.

THIS
was an action of assumpsit, brought to recover the

amount of damage done to a quantity of yarn, of the

plaintiffs', delivered on board a lighter of the defendant's,
to be carried therein from a quay at Hull to a sloop of one

William Barton lying in a dock there, and to be delivered

vessel shall be on board the same, for a reasonable reward to be paid to the

tight and fit defendant. The declaration stated (amongst others) a promise

by the defendant that the lighter was tight and capable of

carrying the yarn ; also a promise by him that the lighter

was so far as he knew a proper and substantial vessel fit for

carrying the yarn without damage ; and also a promise by
him to stow, load, and carry the yarn carefully, and with

due attention to the same. Plea non assumpsit. On the
that he

trial before Thompson B. at the last York assizes, a verdict
would not be *

. . . .

was found for the plaintiffs, subject to the opinion of this

Court on the following case :

On the 10th ofJune, 1802, several bales ofyarn belonging to

by want of or- the plaintiffs were delivered on board the lighter, ofwhich the
dinary care

in the master or crew of the vessel, in which case he would pay 101. per cent, upon
such damage, so as the whole did not exceed the value of the vessel and freight." For
a loss happening by the personal default of the carrier himself (such as the not provid-
ing a sufficient vessel) is not within the scope of such notice, which was meant to ex-

empt the carrier from losses by accident or chance, &c. ; even if it were competent to
a common carrier to exempt himself by a special acceptance from the responsibility cast

upon him by the common law for a reasonable reward to make good all losses not aris-

ing from the act of God, or the king's enemies.

defendant

A carrier by
water con-

tracting to

carry goods
for hire im-

pliedly pro-
mises that the

for the pur-

pose, and is

answerable
for damage
arising from

leakage.
And this,

though hehad

given notice

answerable
for any da-

mage unless

occasioned
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defendant was the owner, in manner, and for the purpose above 1804.

mentioned. The defendant kept sloops for carrying other

persons' goods for hire, and also lighters for the purpose of

carrying these goods to and from his sloops ; and when he MELLS.

had not employment for his lighters for his own business, he

let them for hire to such persons as wanted to carry goods to

other sloops. Previous to the delivery the master of the de-

fendant's lighter, when he was applied to fetch the yarn, un- [ 429 ]

dertook to bring it in the lighter to the sloop, and being asked

if the lighter were fit to carry it, said it was very fit and tight*

and that he had been down the day before with hemp and

flax in her to some of their vessels at South End. In carry-

ing the yarn in the lighter to the sloop the lighter leaked,
and some of the bales of yarn were thereby wetted and da-

maged ; and on the arrival of the lighter at the sloop the

master of the lighter, on its being mentioned to him that he

had got water in his boat, said, there was a bit of a weep

(meaning a leak) abaft. Three or four of the bales of yarn
were stowed upon the top of the pump, by which it was ren-

dered entirely useless until they were removed. Before the

second bale of yarn could be hoisted into the sloop the lighter

was going down, and would have sunk to the bottom of the

dock with the rest of the bales, but was prevented by getting
tackle fixed to her to get her up. The damage thereby done

to the yarn amounted to 274/. 165. 4c?. The lighter was not

tight and sufficientfor the carriage ofthe yarn, but was leaky;
and the masterofthelighter was guilty ofnegligence in notstow-

ing the yarn properly. Previous to the shipping ofthe yarn on

board the lighter the defendant published the following notice,

of which the person who so shipped the yarn on behalf of the

plaintiffs had notice, he himself being one of the persons who

signed the same. "Navigation ofthe river Humber and of the
" rivers falling into the same. To all merchants, tradesmen,
" and others. We whose names are hereunto subscribed (by
" ourselves or byour respective agents) do hereby severallygive
4<
notice, that we will not be answerable for any loss or damage

"which shall happen to any cargo which shall be puton board
"
any ofour vessels, unless such loss or damage shall happen or

[ 430 ]
" be occasioned by want of ordinary care and diligence in the
" master or crew of the vessel ; when and in such case we will

"
pay to the sufferers 10/. per centum upon such loss or da-

"
mage, so as the whole amount of such payment shall not ex-

" ceed
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1804. " ceed tlie value of the vessel on board whereofsuch loss or da-- "
mage shall have happened, and the freight of such vessel.

asainst
" And we do hereby give this further notice, that any merchant
l( or other person desirous of having their goods or merchan-
"
disecarriedyreeo/Ywy risk in respect of loss or damage, whe-

" ther the same shall happen from the act ofGod or otherwise,
"
may have the same so carried by entering into an agreement

" for the payment of an extrafreight, proportionable to the ac-

<c
cepted responsibility, on application to us or our respective

"agents. Hull^Oct. 1,1800." Thisnotice was signed by the de-

fendant and by 49 other owners ofvessels at Hull. The ques-
tion for the opinion of the Court was, Whether the plaintiffs

were entitled to more than 101. per cent, upon the above da-

mages ? Ifthey were so entitled, the verdict was to be entered

for the plaintiffs for the above sum of 274/. 16^ 4d. ;
if they

were not so entitled, then the verdict was to be entered for Ihe

plaintiffs for the amount of 101. per cent, upon the damages.

ffolroydforflie plaintiff, after premising that the whole facts

of the case, and even the terms of the notice, shewed that the

defendant was a common carrier, contended that in that cha-

racter he was answerable by law for every loss except by the

act of God or the king's enemies, and that he could not dis-

charge himself from such responsibility by any notice. Be-

sides which every master is liable for the actual negligence or

[431 ] misconduct of his servant acting within the scope ofhisemploy-

roent, of which liability he cannot by any general notice di-

vest himself. The common law attaches upon carriers by
water as well as by land from one part of the kingdom to ano-

ther, and their general responsibility is founded on public

policy which it is the object of the notice in question to con-

travene. In Kirkman v. Shawcross (a), Lord Kent/on con-

sidered that innkeepers and common carriers could not get

rid of their legal responsibility, the one for the safe custody of

the goods of their guests, the other for safe carriage, though
the latter might stipulate for a special reward adequate to the

risk. That opinion was approved in Oppenheim v. Russel(b).

And the distinction was more expressly taken by Lord Ken-

yon in Hide v. The Proprietors of the Trent and Mersey Na-

vigation (c), between where a man is chargeable by law ge-

nerally, as in the case of a common carrier, and where on his

(a) 6 Term Rep. 17. (b) 3 Bos. & Pull. 42.

(c) 1 Esp. N. P. Cas. 36.

own
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own contract : in the former he is liable for all losses, ex- ]804.

cept those arising from the act of God or of the King's ene-

mies, and cannot, says his Lordship, discharge himself from
againtt

them by any act of his own, as by giving notice to that ef- MEM/,.

feet. So said Lord Holt in Lane v. Sir R. Cotton (a), though

erroneously applied to the case of a postmaster. There is

no need of a contract, for the law makes him answerable.

He has a reward ; which is the reason in the case of inn-

keepers, hoi/men, &c. who are bound to keep safely and an-

swer all neglects of those who act under them, though they
should expressly caution against it. Now here the notice is

not that the carrier will not be liable without a certain ade-

quate price for his risk, which would admit of a different con-

sideration, but that he will not be liable at all where the loss

does not happen from want of care of the master and crew, r
4,32

i

nor even then for above so much per cent. But no person can

exempt himselffrom a common law obligation, withoutat least

some consideration moving to the person to whom he is liable ;

such, perhaps, as his agreeing to carry for less than the usual

reasonable price (as is the common case where parcels are of

less than 51. value, or paid for accordingly ;) otherwise it is nu-

dumpactum. If indeed a carrier charge more than reasonable

rates he may be indicted for extortion. Here there is no con-

sideration for the exception; and therefore the common law

liability attaches upon a carrier for losses by the want ofcare of

those whom he employs in his business, which is the same as his

own. Yorquifacit per aliumfacit perse. And this liability

sometimes extends to charge him even criminally. As where

a bricklayer's servant leaves the rubbish of his work in the

street, the master is indictable for the nuisance. Or where a

bookseller or printer's servant sells a libel in his shop, that

will charge the master for the libel. In all cases where a per-
son engages to do a thing for a reward, the law implies an en-

gagement to do it with reasonable care and diligence; and it is

contradictory to the very nature of the engagement and the

policy of the law to introduce such an exception as in this case.

At all events however the loss in this case is out of the terms

of the notice ;
for it did not happen from the want of care of

the master or crew, but from the personal default of the car-

rier himself in not having provided a sufficient vessel, which it

() t Sulk. IS. 12 Mod. 4813. S. C.

was
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1S01. was hig duty io l'avc done: and there is no stipulation

against his own personal wrong. And he referred to Ellis

LVOM v> Turner (a), where a similar notice was given, and *yet

MELLS. the owner of the vessel was holden liable for the whole loss

*[ 433 ] upon the special undertaking of the master.

Gaselee, for the defendant, said, that he was restrained by
the order of nisiprius from disputing that the defendant was
liable to the extent of 10 per cent., otherwise he should have

contended that he was not liable at all. He admitted that

in the absence of any express contract the law implies a con-

tract that the carrier shall be liable for all losses, except such

as arise from the act of God or the king's enemies ; but in-

sisted that he might make a special acceptance, on which

only he would then be liable. For expressum facit cessare

taciturn, and the law never raises an implied contract against
an express one ; as in Toussaint v. Martinnant (b). The
dictum of Lord Holt in Lane v. Cotton may indeed be op-

posed to this, but that stands unsupported, and is contrary

to the principle of the modern decisions establishing the spe-

cial acceptance of carriers in certain cases, as well as of some

more ancient authorities. Kenrig v. JEggleston (c) ; Tyly
v. Morrice (d) ; Titchburne v. White (e) ; Gibbon v. Payn-
ton (/) ; Clay v. Willan (g) ; Yate v. Willan (h) ; and Izett

v. Mountain (') The dictum of Lord Kenyan in Hide v.

The Trent and Mersey Navigation (k) does not go the length

of saying that a common carrier cannot accept goods upon a

special contract, but only that he cannot discharge himselfby
his own act, as by giving general notice. And it is no answer

f 434 ] to the 51. cases to say, that they proceeded on an undertaking

of the owner, express or implied, that the parcel was not

worth more than 51. ; for it is now settled that he shall not

recover even the 51. in case of such a special acceptance, if

the parcel be of greater value. Taking the whole of the no-

tice together, it appears that so far from the carrier declining

the responsibility of the law, he was even willing to take more

onus upon him, and indemnify the owner against even the

(a) 8 Term Rep. 531. (&) 2 Term Rep. 100. (c) All. 93.

(t) Carth. 485. () 1 Stra. 145. (/) 4 Burr. 2298.

() 1 H. Blac. 298. (h) 2 East 128.

(*) 4 East 371. The account of the case of Smith v. Shepherd, Abbott's

Law of Merchant Shipping 232. was also referred to.

(ft) 1 Esp. N. P. Cas.36.

acts
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acts of God and the King's enemies for a proportionable 1804.

reward. Then it must be inferred that the special risks, for

which only the carrier contracted in the first part of the
againtt

notice, were for less than a reasonable reward ; and if so, MELL.

there would be a sufficient consideration to the plaintiff for

the defendant narrowing his common law liability. As to

this not being a case within the terms of the notice, because

it is the owner's duty to provide a proper vessel ; that does

not follow ; because the want of repair may be as much the

default of the master as of the owner. Besides the notice is

that the owner will not be liable for any loss unless occa-

sioned by the want of ordinary care in the master or crew,
which excludes every other cause of loss. Then it was not

competent to the servant beyond the declared scope of his

authority, as limited by the notice, to bind the owner of the

vessel by a promise which went to warrant the security of the

vessel at all events; however the owner himself might have

bound himseif by such a promise ;
and therefore this is not

like Ellis v. Turner
,
where the special promise of the master

was collateral to the notice, namely, to deliver the goods at

a particular place in the course of the navigation. [Lord

Ellenborough, C. J. Is it not within the scope of the ser-

vant's general authority to declare in what condition the

vessel is, which may be the plaintiff's inducement to put his

goods on board it ?] If the servant make a fraudulent re- [ 435 J

presentation he himself would be liable, and might perhaps,
in some cases, bind his employer for whose benefit he was

acting, but the remedy would be in another form of action.

[Lawrence J. If the servant have authority to represent
the vessel in good condition, why may not that be the found-

ation of an assumpsit as well as if the master himself had so

represented it?]
It would be so if he had a general autho-

rity, according to Seignior v. Wolmer (a) ; but here was

only a special authority to contract within the terms of the

notice, and therefore an execution of it under a different

modification will not bind the principal, as in Fenn v. Har-
rison (b). If then the plaintiff must be bound by the notice,

this action is misconceived ; because the defendant did not

contract as a common carrier, but especially with the re-

striction contained in the notice ; and if he were bound to

(a) Godb. 360.

(*) 3 Term Rep. 757. Sed vide S. C. 4 Term Rep. 177.

have
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1804. have accepted the goods in his general character, he having

refused to do so, the plaintiff's remedy should have been

against ty an acti n on the case against him for such refusal.

MELLS. Holroyd, in reply, noticed the statutes 7 Geo. 2. c. 15.

and 26 Geo. 3. c. 86. which particularly exempted the

owners of ships from losses of gold, silver, and jewels, put
on board without their privity, beyond the value of ship
and freight, and that on certain conditions : which shews

that they were before considered as liable. And said that

the 51. cases certainly went on the ground of want of ade-

quate consideration for the risk : and it was a sufficient

reason why the carrier was not liable even to that amount,

[ 436 ]
because if he had had notice that the value of the goods
was more, he might have taken additional precautions

against the loss. That as to the form of the action, it was

settled in Dale v. Hall (a), that it made no difference whe-

ther it were in assumpsit or on the custom of the realm ;

for that by stating that the defendant carried for hire, it

shewed that he was a common carrier, and that was a found-

ation for the assumpsit.

Cur. adv. vulL

Lord ELLENBOROUGH, C. J. delivered judgment. The

general question submitted to our determination by the

special case stated at nisi prius is, whether the plaintiffs

be entitled to more than 10/. per cent, upon the sum of

274/. 16s. 4e?. the damages stated to have been sustained

by the plaintiffs in consequence of the injury done to their

yarn while on board the defendant's lighter. That they are

entitled to recover to the extent of 101. per cent, is admitted

by the terms of the question. On the part of the plaintiffs

it has been argued, either that the notice given by the de-

fendant, as set forth in the case, is illegal, being to exempt
him from a responsibility cast on him by law as a carrier of

goods by water for hire ;
or if that proposition be not main-

tainable, that in fact the present case does not fall within

the terms and meaning of that notice. At the close of the

argument the Court intimated an opinion that in the deter-

mination of this case it might perhaps not be necessary to

enter into a consideration of the general question, as to the va-

lidity of these notices in point of law, and to what extent and

(a) 1 Wils, 381.

upon



IN TUB FORTY-FOURTH YKAH OF GEORGE III. 436

upon what principles they may be supportable. And on fur-

ther consideration we are all of opinion, that in the present

case,admi( ting the notice given by the defendant *and theother LYOW
owners of vessels to be valid as an agreement between them againtt

and the shippers of goods, the circumstances stated do not ""_"
'

bring the plaintiff's loss within such agreement. In every con- L J

tract for the carriage of goods between a person holding him-

self forth as the owner of a lighter or vessel ready to carry

goods for hire, and the person putting goods onboard or em-

ploying his vessel or lighter for that purpose, it is a term of the

contracton the part ofthe carrier or lighterman,Mnpfterfbylaw,
that his vessel is tight and fit for the purpose or employment
for which he offers and holds it forth to the public : it is the

very foundation and immediate substratum of the contract that

it is so : the law presumes a promise to that effect on the part

of the carrier without any actual proof ;
and every reason

of sound policy and public convenience requires it should be

so. The declaration here states such promise to have been

made by the defendant; and it is proved by proving the na-

ture of his employment ; or, in other words, the law in such

case without proofimplies it. The declaration avers a breach

that the lighter was not tight and capable of carrying the yarn

safely; and the facts stated support the breach so al-

leged, by shewing that the vessel was leaky, and had nearly
sunk in the dock before the yarn could be unloaded from the

lighter into the sloop. This we consider as personal neglect
of the owner, or more properly as a non- performance on his

part of what he had undertaken to do, vis. to provide a fit

vessel for the purpose. This brings me to consider the terms

of the notice :
" We will not be answerable for any loss or

c '

damage which shall happen to any cargo which shall be put
" on board any of our vessels, unless such loss or damage
" shall happen or be occasioned by want of ordinary care and
"

diligence in the master or crew of the vessel, in which case I" 4$g ~]

" we will pay 10/. percent, upon such loss or damage, so as
" the whole amount of such payment shall not exceed the va-
" lue of the vessel and the freight." I have before stated our

opinion to be that this is clearly a neglect or breach of per-
formance in the owner of the vessel, and not a neglect in the* O
master or crew; it does not therefore come within the excep-
tion of such loss or damage as is to be compensated by 101.

per cent. But the notice states that "
they will not be an-

swerable
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1804.
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swerable for any other loss or damage ;" and therefore this

must be contended to be within that other loss or damage forO
which they will not be answerable ; a proposition however'

which seems to have struck the counsel for the defendant as

not capable of being supported ; for I take him to have admit-

ted in his argument that if the defendant had himselfma.de the

promise stated in the declaration he would have been liable ;

and he could not contend otherwise : for it is impossible with-

out outraging common sense so to construe this notice as to

make the owners of vessels say, We will be answerable to the

extent of 10 per cent, for any loss occasioned by the want of

care of the master or crew., but we will not be answerable at

all for any loss occasioned by our own misconduct^ be it ever

so gross and injurious ; for this would in effect be saying,We
will be at liberty to receive your goods on board a vessel,

however leaky,however unfit and incapable of carrying them ;

we will not be bound even to provide a crew equal to the

navigation of her; and if through these defaults on our part
she be lost, we will pay nothing. Nay more, your compen-
sation in case of misconduct of the master or crew can never

exceed the value of the vessel and her freight ;
and therefore

by providing a rotten and leaky vessel of little value, we les-

sen our own responsibility pro tanto even in the only event

in which we are to be at all responsible. Ridiculous as this

supposed state of the agreement must appear, yet these and

more absurd stipulations must be introduced into it if we

give it a construction which shall bring this case within it.

Indeed that this is the true construction will further appear
from the part of the notice respecting additionalfreight ; for

it is addressed to those who are desirous of having their

goods carried free of risk " from the act of God or otherwise;"

words importing that the thing for which an increased freight

is to be paid, is that which is properly the object of risk,

and of course may or may not happen to the goods, i. e. that

which may arise from accident and depends on chance, and

not that which is certain and must inevitably be the conse-

quence of a defect in that which the carrier has engaged
to provide. Every agreement must be construed with re-

ference to the subject-matter ; and looking at the parties

to this agreement (for so I denominate the notice), and the

situation in which they stood in point of law to each other, it

is clear beyond a doubt that the only object of the owners of

lighters



IN THE FORTY-FOURTH YEAR or GEORGE III. 439

lighters was to limit their responsibility in those cases only 1804.

where the law would otherwise have made them answer for

the neglect of others, and for accidents which it might not be

within the scope of ordinary care and caution to provide

against. For these reasons we are of opinion that the plain-

tiffs are entitled to have their verdict entered for the full sum

of 274/. 16s. 4(/. and that the postea be delivered to them for

that purpose.
Postea to the plaintiff.

[440]
WISLEY against JONES, Marshal of the Marshalsea. Wednesday,

June 20th.

IN
an action against the marshal of B. R. for an escape the In an action

declaration stated that one Mary Bergeret de Frouville against the

was indebted to the plaintiff in 34/. 9*. for goods sold and
^"^aplTit

delivered, for the recovery of which the plaintiff in Trinity being alleged

Term, 41 G. 3. sued out of B. R. a bill of Middlesex to ar-
Jfcjjfir^

rest her, founded on an affidavit of debt for S4/. 95. filed of the prisoner

record in B. R.. and which precept was indorsed for bail was arrested

T . /. i . i i . i on mesne pro-
for the said sum. By virtue of which said precept the said cess an(i

M. B. de F. on the 23d of September, &c. was arrested by brought be-

the sheriff of Middlesex, and detained in custody for want of aTchambefs

bail; and being in such custody for the cause aforesaid, on by virtue of a

the 24th of the same September she was brought before Sir ^w{ and
S. Le Blanc, one of the Justices of B. R. at his chambers, was by him

&c. in the custody of the said sheriff by virtue of a writ of thereuPon

n -n j- committed to

habeas corpus issued out of B. R. and directed to the sheriff, the custody

&c. and the said M. B. de F. was thereupon committed by fj
he

,

m"shal

the said Judge to the custody of the marshal of the Marshal- Cord thereof

sea, &c. at the suit of the plaintiff in the plea aforesaid, and now remain'

for the cause aforesaid, there to remain until, &c. as by the Court ofB.R.
record thereof now remaining in the court of our said lord the appears, &c.

king before the king himself manifestly appears, by which
tion is etftar

commitment the defendant, then marshal, &c. took the said impertinent

M. B. de F. into his custody, &c. in the King's Bench prison.
and su

/P
Ius-

age ; tor pro-The declaration then alleged the subsequent escape of the
perly speak-
ing, such do-

cuments are not records nor capable of becoming so : or, considering them quasi
of record, the allegation is sufficiently proved by the production of them from the
office of the clerk of the papers of the K. B. prison with whom they are properly
deposited.

prisoner,
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442]

prisoner, while the debt remained unsatisfied, to the damage
of the plaintiff, &c. Plea not guilty.

The only question at the trial was, Whether the averment

of the writ of habeas corpus and the commitment thereon ap-

pearing of record were proved ? the only proof being the

production of the original writ itself (a) with the commit'

titur annexed, which were produced by the clerk of the pa-

pers of the King's Bench prison, with whom, as the servant

of the marshal, such documents are and have been for a

considerable period past deposited. It was objected on the

part of the defendant that these documents were not records,

and that nothing else would satisfy the averment than shew-

ing that they had been duly recorded in court, which could

only appear by the production of such a record filed in the

court, or an examined copy of it. And the case of Turner^

v. Eyles (b) was relied on as in point, where the Court

held that evidence like the present was not sufficient to sus-

tain such an allegation ; but that there ought to have been

an examined copy of the record of commitment as recorded

in court. Lord Ellenborough C. J., before whom the cause

was tried at the Sittings at Westminster after Michaelmas

Term last, suffered a verdict to be taken for the plaintiff, but

reserved the point, and gave the defendant's counsel leave to

move to set aside the verdict and enter a nonsuit if the Court

should be of opinion that the objection was well founded.

(a) The habeas corpus in this case was directed to the sheriff of Mid-

dlesex, commanding him to have the body of Mary Bergeret Frouville

detained in prison under his custody under safe and secure conduct, to-

gether with the day and cause of her heing taken and detained before

Lord Kenyan, C. J. at his chambers in Serjeants' Inn, Chancery-lane,

London, immediately after the receipt of this writ, to do and receive all

such things which the Ch. J. should then and there consider of her in

this behalf. Dated 25th of June, 41 G. 3.

The return of the sheriff stated that the prisoner was taken and de-

tained by him by virtue of several bills of Middlesex, amongst others, at

the suit of ffigley. On which was indorsed as follows ;
"
Mary B. deF-

"
is this 24th of September 1801 committed to the custody of the mar-

"
shal, &c. for want of bail, with the causes within mentioned, by 5. Le

" Blanc."

(b) Bos. and Full. 456. and also from a MS. note of the same case

which was read on moving for the rule.

Such
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Such a motion was accordingly made and a rule nisi

granted last term, which was supported by Erskine, Garrow,
and Wood; who, in addition to Turner v. Eylcs, referred to

Wightman v. Mullens (a) : and it was opposed by Gibbs

and Marr?/fitt, who distinguished this from the other cases,

because they were commitments in execution, and this was a

commitment on mesne process, which either was no record

at all, at least while continuing in the hands of the officer ;

in which case the allegation was impertinent and to be re-

jected as surplusage ;
or if it were a record, the allegation

was well proved by producing the original itself out of the

hands of the ollicer of the court who had the proper cus-

tody of it. The Court said that the question being of general

consequence they would look further into it before they gave
their opinion. And now
Lord ELLENBOROUGH, C. J. delivered judgment.
This was a motion for a new trial in an action brought

against the marshal of the King's Bench prison for an escape
on mesne process. The declaration alleged that one Mary
Bergerel de Frouville, being brought before Sir S. Le Blanc,

Knt. by virtue of an habeas corpus, was by him thereupon
committed to the custody of the marshal at the suit of the

plaintiff
" as by the record thereof now remaining in the

" court of our said lord the now king before the king himself
"

manifestly appears." In proof of this commitment of the

defendant in that action, verified as alleged to be by record

thereof, the plaintiff produced in evidence the actual writ of
habeas corpus with the committilur of Mr. Justice Le Blanc

indorsed thereon, from the office ofthe clerk of the papers in

the King's Bench prison. It was objected on the part of the

defendant that the writ of habeas corpus, with the commit-

titur entered thereon, having all along remained in the

hands of the officer, and in the place above mentioned, as it

appeared to have done, and not having been filed of record

in the Court of King's Bench at Westminster, was not a re-

cord of this Court within any proper sense of that word ;

and that therefore the plaintiff, who had in his declaration

alleged it so to be, had failed in proving it, and ought on
that account to be nonsuited. It appeared to me, from all

(a) 2 Stra. 1226. and vide also Unwin v. Kircheffe, iff. 1215. and
Pearson \. Itawlins, 1 East, 405. as to commitments in execution which
are entered of record.

1804.

WlGLEY
againut
JONtl.

[443]

VOL. V. [*Y] the
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1804. tne accou nt I could obtain at the trial of the deposit and

custody of these writs, that they were never kept in any

against other manner than this Was, and that they were never in fact

JONES. fii^ or deposited amongst the records of the court in the

Treasury-chamber at Westminster, or elsewhere
; and that

therefore the allegation in question was either surplusage,

the writ and committitur thereon never being entered of re-

cord at all ;
or that the depositing and keeping thereof in the

usual place of custody for that purpose was sufficient to

maintain the allegation of its remaining of record. As, how-

ever, it was stated to me that there had been a late case of

Turner v. Eyles decided in the Common Pleas, on the same

subject, in which that Court had holden that as the party
had alleged the existence of such a record he was bound to

prove it,
the jury under my direction found a verdict for the

plaintiff, (which was for Is. only), and I gave leave to the

defendant to move to enter a nonsuit, if the Court should be

of opinion that other proof was necessary upon this head.

Since the argument upon the motion for a new trial we have

caused the most diligent enquiry to be made as to the ex-

istence of any records of this kind, and we do not find that

any such writs of habeas corpus with committitiirs thereon,

have ever been returned to, or filed, or kept by the court

or any of its officers, at W&tmtastcr or elsewhere, except in

the place, and by the officer, above-mentioned ; but that the

same have always remained, as any other warrant naturally

would, in the hands of the officer to whom it is immediately

directed, and whose voucher or authority for the act of de-

taining the party it properly is. Nor, by analogy to the

case of any similar writs, do we think that they are properly

capable of being entered on record, either by themselves or

as part of any other record or proceeding. In the case of a

commitment on a writ of Jiabeas corpus where the party had

been taken upon a writ of execution, and which was the case

in Turner v. Eyles, 3 B. 8f P. 456., it might possibly be

otherwise ; and such habeas corpus and commitment thereon

might be noticed in the sheriff's return to the writ of execu-

tion filed of record. But that is not the present case. As,

therefore, the writ and committitur neither are of record, nor

are properly capableofbeing so, the allegation respecting them,

as remaining of record, is either an impertinent allegation,

and
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and may be rejected as surplusage, and requiring no proof,
1804.

or as at any rate requiring no other proof than it has re-
"

ceived, by the production of the writ and return, which are agaimt

quasi of record ; as the Jamaica judgment in the case of JOMBI.

Walker v. Witter, in Doug. 1 . was holden to be within the

meaning of the words "ofrecord" in that case, as applied
to the subject-matter.

Rule discharged.

END OF TRINITF TERM.
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ARGUED AND DETERMINED 1804.

IN THE

COURT OF KING S BENCH,

Michaelmas Term,

In the Forty-fifth Year of the Reign of GEORGE III.

In the last vacation VICARY GIBBS, Esq.. one of His Majesty's
Counsel learned in the law, and Attorney-General to His

Royal Highness the Prince of WALES, was made Chief

Justice of CHESTER ; AND
SAMUEL COMPTON Cox, Esq., JOHN S. HARVEY, Esq., and

JAMES STANLEY, Esq., Barristers at Law, were appointed
Masters in Chancery.

Thursday,
JONES against VAUGHAN and HALL. NOV. 8.

IN
trespass for breaking and entering the plaintiff's dwelling- A constable

house and taking his dogs, the defendants pleaded the general
executing the

issue, and also justified the trespass, the one as constable and the r 445 1

other in his aid, under the warrant of a magistrate to the con- justice of

stable to search the house and take the dogs, granted on inform- sued^tres-
ation that the plaintiff, not being qualified, kept the dogs there pass without

for the purpose of killing game, &c. Replication de injurid^ &c. ^ te^fwith-
At the trial before Lawrence J. at the last Hereford assizes, the in the' protec-

fact of the trespass being proved to have happened in January
t

j" 04 eTa
last, and that the plaintiff on the 17th ofMay served a notice in c. 44. . e!,

writing on the defendants, in pursuance of the stat. 24 G. 2. c. 44 and entitled

A j- i j f i 1-1* to a verdict
s.6. demanding a perusal and copy of the warrant under which on pr0of of

they acted, which demand was not complied with till the 25th of such warrant;

having first

complied with
the plaintiff's demand of a perusal and copy of the warrant before the action brought,
though not within si.r dayt alter such demand, as the act directs.

VOL. V. Z the
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the same month, when the perusal and copy were given ; it was

objected on the part of the plaintiff, that the defendants were not

entitled to a verdict under the statute (o), because the demand

was not complied with within six days afterwards, according to

the requisition of the statute, which put them out of the pro-

tection of it. But the learned Judge was of opinion, that how-

ever the action might have been well prosecuted against these

defendants if it had been commenced after the expiration of the

six days, and before compliance with the demand of the perusal

and copy of the warrant, yet not having been commenced till

after such compliance, the magistrate ought to have been made

defendant ;
and that these defendants were entitled to a verdict ;

which was taken for them accordingly.

Jervis now moved for a new trial, on the ground that the

statute was imperative on the officer executing the warrant of a

magistrate to comply with the demand of a perusal and copy of

it within the six days, otherwise he forfeited the protection of it,

and could not restore himself to his privilege by a subsequent

compliance with the demand. That this appeared plainly to be

the meaning of the first part of the clause : and was confirmed

by the subsequent part, which says, that " in case after such de-

mand and compliance therewith" any action shall be brought
without making the justice defendant, the officer on proof of

the warrant shall be entitled to a verdict. For the word such

has reference to the period of compliance before mentioned as

well as to the demand. And the latter part was merely added

to supply the omission in the former in not stating by whom the

copy of the warrant was to be taken, which is there required to

be done by the party demanding the same. That if the officer

could indemnify himself at any time after the six days, by giving
such perusal and copy of the warrant, he might be induced to

(a) By s. 6. it is enacted, "That no action shall be brought against any
"

constable, &c. for any thing done in obedience to any warrant of any

"justice of the peace until demand made, &c. by the party intending to
"

bring such action, in writing, of the perusal and copy of such warrant,
" and the same hath been refused or neglected for six days after, such de-
" maml. And in case, after such demand and compliance therewith, by
*'
shewing the said warrant to and permitting a copy to be taken thereof

"
by the party demanding the same, any action shall be brought against

" such constable, &c. for any such cause as aforesaid, without making the

"justice who signed or sealed the said warrant defendant, that on pro-
"
ducing or proving such warrant at the trial of guch action, the jury shall

"
give their verdict for the defendant, &c. And if such action be brought

"jointly against such justice and also against such constable, &c. then, on
"

proof of such warrant, the jury shall find for such constable," &c.

withhold
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withhold them to a period so late as to exclude the injured
1804.

party from the benefit of his compliance ;
for by a former clause

in the act, ($. 1.) the magistrate, who is to t>e substituted as a
against

defendant in lieu of the officer, cannot be sued without one VAUGHAW.

calendar month's previous notice in writing . and by another [
418 J

clause, (s. 8.) the action must be brought within six calendar

months after the act committed.

Lord ELLEN BOROUGH, C. J. It appears to me that the con-

struction put on the act by my brother Lawrence at the trial is

the proper one. I do not think that the word suck is neces-

sarily to be referred to the time which is given to the officer to

comply with the demand, but that it meant only to refer to
" such demand" (the word with which it is joined) as was before

mentioned, namely, of the perusal and copy of the warrant ;

which construction will best satisfy the object of the act.

GROSE, J. declared himselfof the same opinion.

LAWRENCE, J. The object of the clause in question was the

protection of those officers who are charged with the execution

of magistrates' warrants, who before that time were subject to

indictment if they did not execute the warrants directed to them,
or to vexatious actions ifthey did. For this purpose the Legisla-
ture proposed to substitute the magistrate by whom the warrant

was granted, and who was supposed to be cognizant of the lega-

lity of it, in lieu of the officer who was merely the instrument

to execute it, and who was probably ignorant of the grounds
on which it issued. It therefore has given the officer a period
of six days after demand of his authority for the production of

it, within which time if he comply with the demand he secures

his indemnity. But if he delay after that time, he subjects

himself to be sued as any other person, and it is then his own
fault if the party sue him before he has complied with the de-

mand. But neither the words nor the intent of the act exclude [ 419 ]

his protection unless he comply within the six days, provided
the party do not sue him in the interval, after the six days, and

before such his compliance. And this construction will, 1 think,

best insure the object of the Legislature.

LE BLANC, J. It must be the party's own fault if he delay

demanding a copy of the warrant till it be too late to sue the

magistrate. And if the demand be made in time, and the offi-

cer, to protect whom was the principal object of the clause in

question, delay to comply with it, after the six days allowed him

by the statute, he acts at his peril till he do comply, and subjects

himself in the interval to be sued as any common person.
Z 2 Rule refused,
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. 9th.
HUNT against SILK.

cln^fderation T^ assumpsit f r money had and received, the facts appeared
of i oi. to let JL at the trial before Lord Ellenborough C. J. at the last sittings
a house to B., at Westminster to be these. On the 31st of August, 1802, an
which A. was _ . .

to repair and agreement or that date was made between the parties, whereby
execute a the defendant, in consideration of 10/. to be paid at the time of

tenday^bat

1

executing the lease after mentioned, and for other considerations

JS.was to have therein stated, agreed that within ten days from the date thereof

passion!
k would Srant to the plaintiff a lease of a certain dwelling-

and in consi- house for nineteen years (determinable by the plaintiff in 5, 10,

[ 450 J or 15 years) from the 29th of September then next, (but posses-

the aforesaid s 'on to ^e immediately given to the plaintiff,) at the yearly rent

wastoexecute of 631. And the defendant also agreed at his own expense to

an^payTh^
1^ ma^e certain alterations in the premises, and that the premises,

rent. B. took fixtures, and things should at the time ofexecuting the lease be put
P
ai

S

d
e

^e"o/
ld

*n complete repair. And the plaintiff, in consideration ofthe afore-

immediately said, agreed to accept the lease at the rent and in manner afore-

but A. neg- SSL[^ an^ to execute a counter-part, and pay the rent. The
lectedtoexe- ,...,.,. ,. . c .,

r
. , .,

cute the lease plaintiff took immediate possession of the premises under the

and make the
agreement, and paid the 101. at the same time in confidence that

Vo*n

a

d
ir

the

e

pe-
tne alterations and repairs stipulated for would be done withia

riod of the the ten days ;
but that period and some days after having elapsed,

with tan'd?n"
and not^'n

ff being done, notwithstanding several applications to

which B. stifl the defendant to perform the work, the plaintiffquitted the house,
continued in

giving the defendant notice of bis having rescinded the agree-
Y)OSSCS^1O11 *

held that B. meat in consequence of the defendant's default, and brought this

could not, by action to recover back the money he had paid. Lord Ellenbo-

house/or the rough however thought that the plaintiff was too late to rescind

default of A., the contract, and that his only remedy was on the special agree-

contracta'nd
ment

5
anc^ therefore directed a nonsuit. Which

recover back Reader now moved to set aside, and to have a new trial, on

Iction'fdnno-
the authoritv of Giles v - Edwards (), where the defendant

ney had and agreed to sell to the plaintiff all his cord wood then growing at

received, but j] y< Cck per cord ready cut, which the plaintiff was to pay for in

clare for a March, 1792, and the defendant wa* to cut, cord, and clear from
breach of the off the premises by Michaelmas following. And the custom of

inu-t; for*" the country was for the seller to cut off the boughs and trunks,
contract can-
not be rescinded by one party for the default of the other, unless both can be put

in statu

quo as before the contract : and here B. had had an intermediate possession of the premises
under the agreement. (a) 7 Term Rep. 181.

1 and
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and cord the wood, and for the buyer to re-cord it, after which J804.

it became his property. In March, 1792, the plaintiff paid 20

guineas on account ;
and the defendant having corded only ten

agaimt
out of sixty cords which were cut (half a cord of which the SILK.

plaintiff had re-corded, and measured the rest), and neglecting

to cord the remainder of the wood, the plaintiff gave notice of

rescinding the contract, and brought an action for money had

and received to recover back what had been paid. The same

objection was there made as is now insisted on ; but Lawrence

J. before whom it was tried overruled it, on the ground that as

it was the defendant's own fault that the contract which was

entire was not executed, the plaintiff might recover back the

money he had paid, the consideration having failed. And this

direction was approved by the Court, upon a motion for a new
trial. So here the contract was entire : the 10/. was to be paid
in consideration of the repairs being done, and the plaintiffwas
not bound to have paid it before ; nor could the defendant have

sued him for it without averring performance on his part. But
the plaintiff, having paid it upon the faith of the agreement
which has not been performed by the defendant, has paid it in

his own wrong and without consideration. The former case is

even stronger than this ; for there was a partial performance of

the contract by both parties, whereas here the defendant has

done nothing towards the execution of it. And again, in that

case the money was paid in pursuance of the terms of the con-

tract, and so far confirmed it, whereas here the plaintiff was

not bound by the contract to have paid any thing, and there-

fore the payment was no affirmation of it, but was made merely

upon the confidence that it would be performed, a consideration

which has wholly failed.

Lord ELLENBOROUGH, C. J. Without questioning the au- [ 452 ]

thority of the case cited, which I admit to have been properly

decided, there is this difference between that and the present ;

that there by the terms of the agreement the money was to be

paid antecedent to the cording and delivery of the wood, and

here it was not to be paid till the repairs were done and the

lease executed. The plaintiff there had no opportunity by the

terms of the contract of making his stand to see whether the

agreement were performed by the other party before he paid
his money, which the plaintiff in this case had : but instead of

making his stand, as he might have done, on the defendant's

non-performance of what he had undertaken to do, he waived

his right, and voluntarily paid the money ; giving the defend-

ant credit for his future performance of the contract ; and after-

wards
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wards continued in possession notwithstanding the defendant's

default. Now where a contract is to be rescinded at all, it

roust be rescinded in toto, and the parties put in statu quo. But
here was an intermediate occupation, a part execution of the

agreement, which was incapable of being rescinded. If the

plaintiff might occupy the premises two days beyond the time

when the repairs were to have been done and the lease execu-

ted, and yet rescind the contract, why might he not rescind it

after a twelvemonth on the same account. This objection can-

not be gotten rid of: the parties cannot be put in statu quo.

GROSE, J. of the same opinion.

LAWRENCE, J. In the case referred to, where the contract

was rescinded, both parties were put in the same situation they
were in before. For the defendant must at any rate have corded

his wood before it was sold. But that cannot be done here

where the plaintiff has had an intermediate occupation of the

premises under the agreement. If indeed the 10/. had been

paid specifically for the repairs, and they had not been done

within the time specified, on which the plaintiff had thrown up
the premises, there might have been some ground for the plain-

tiff's argument that the consideration had wholly failed : but

the money was paid generally on the agreement, and the

plaintiff continued in possession after the ten days, which can

only be referred to the agreement.
LE BLANC, J. The plaintiff voluntarily consented to goon

upon the contract after the defendant had made the default of

which he now wishes to avail himself in destruction of the con-

tract. But the parties cannot be put in the same situation

they were in, because the plaintiff has had an occupation of the

premises under the agreement. Rule refused.

JV<w. loth. The KING against The Inhabitants ofABERAVON.

Where a cor-

'

Jones appealed to the Quarter Sessions of Glamorgan'

seised hi fee
shire against a poor rate made, for the parish otAberavon

of certain un- in that county, and the Sessions quashed the rate, subject to

which
e

were
dS

the Pinion of this Court on the Blowing case.

stocked with

the cattle of the resident burgesses, or the widows of such who alone were permitted by the

burgesses to claim such right, and also by poor parishioners, who were admitted to such en-

joyment from charity ; and such lands were altogether omitted out of the poor rate ; the

Sessions on appeal by one who had given notice of his objection to the parish officers, and

to the
corporation

as the party interested under the stat. 41 G. 3. c.23..6. having quathed
the rate, this Court confirmed that order.

The
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The parish, town, and borough ofAberavon in the county of

Glamorgan are co-extensive, and have churchwardens and over-

seers appointed in the common way. The portreeve, alder-

men and burgesses, some of which latter reside'in the borough
and parish, some in the neighbourhood, and others at a distance,
are seised in fee in their corporate capacity of certain inclosed

lands, to the amount of acres, and they are also, in like

manner, seised of 2 or 300 acres of uninclosed marsh lands,
called Aberavon Marsh, worth 10s. an acre, and of about 100

acres of mountain, worth 5s. an acre. The inclosed land is

annually parcelled out between the resident burgesses, who oc-

cupy the same as tenants, paying to the corporation certain rents

according to the size and value. These inclosed lands are charged
in the rate to the burgesses, the renters, as occupiers, in propor-
tion to their several rents, and as such those burgesses pay the

poor rates, and also the land-tax, to which the inclosed lands

are also rated. In the poor rate the inclosed lands are charged
under the title of" The Burgesses

1

land,"( which covers the three

columns in the other part of the rate reserved for landlords,

tenements, and occupiers,) adding the person's name from whom
the rate is collected, and the valuation of his occupation, and

the sum to be collected. The corporation have not any live

stock by which they can occupy, nor any personal chattels,

except their maces and halberts. The uninclosed marsh and

mountain have never been charged to either land-tax or poor
rate. They are occupied as common land by the individual

burgesses or their widows who are residents, and keep stock to

occupy ;
but those burgesses who have not any stock, or are non-

resident, do not receive any benefit from the same. The bur-

gesses do not permit any person but burgesses or their widows

to claim a right of pasturage on these uninclosed lands, but they

suffer by way of charity and in ease of the parish some poor per-

sons who are residents, not being burgesses, to depasture there.

Of those who depasture every person occupies according to the

quantity of his stock, so that one occupier may have 18 head of

cattle, and 100 sheep, there being no limitation, and another not

more than one cow or one horse, or even one sheep. In the

poor rate in question the uninclosed marsh and mountain lands

are as usual left out. And D. Jones gave notice ofappeal against

the rate to the churchwardens and overseers of the poor of the

parish, and also to the portreeve, aldermen and burgesses of the

town and borough of Aberavon, stating therein, as the ground
of objection, that they had omitted to rate the marsh and moun-

tain lands, called AberawnMarshes
>
<\\\& Aberavon Mountain, all

which

J804.

The KING
against

The Inhabit-

ants of
ABERAVOM.

[455]
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which said premises were in the possession or occupation of the

said portreeve, aldermen and burgesses. This notice was ad-

mitted to be well served on the churchwardens and overseers of

the poor, and on the portreeve, aldermen, and two of the prin-

cipal burgesses in their corporate capacity ; but the majority of

the resident burgesses and other persons who were occupiers of
the said uninclosed lands were not served, and a number ofout-

dwelling burgesses within the county and jurisdiction of the

court were not served. On the hearing of the appeal the ques-
tions before the Court were, first, whether these uninclosed

lands should, under the circumstances of the occupation, be

rated at all : secondly, whether, if they were rateable, the port-

reeve, aldermen, and burgesses were to be considered as occupi-

ers, and to be rated as such, and notice of appeal to them in their

corporate capacity to be deemed sufficient
; or whether the se-

veral and respective burgesses and other persons who were the

actual occupiers were not the persons to be rated, and that in

proportion to their respective stocks : and if such persons were

to be rated, whether the Court could quash or amend the rate

without such persons first having notice under the stat. of the

41 Geo. 3. c. 23. s. 6., which they had not.

Praed Serjt. and Bevan, in support of the order of sessions,

contended, 1st, That the uninclosed lands, producing profit,

were clearly rateable (which was not denied). 2dly, That the

corporation who were the owners of the fee were properly rated

for such land in their corporate capacity, there being no known

distinct occupation by any other
; according to R. v. Gardner (a!).

The persons who actually stock the land are either the different

members of the corporation, who, as suchy claim the privilege,

or the widows of such, who are admitted by the curtesy of the

body to participate in their enjoyment, or poor persons who are

suffered to turn stock there out of charity, and in ease of the

parish, who have never been deemed proper objects of rating.

The enjoyment of the common being indiscriminately by such

of the burgesses as are resident and have stock cannot constitute

an occupation distinct from that of the corporation in general in

right of which they so enjoy it: and the value of the individual

enjoyment is liable to fluctuate from day to day, and cannot be

ascertained ; which differs these from the inclosed lands, where

the respective burgesses have individually an exclusive occupa-
tion of their several shares, distinct from the possession of the

corporation itself. In order to render these persons individually

rateable they must be considered as tenants to the corporation ;

(a) Cowp. 79.

whereas
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whereas they assume to occupy in their own right as members 1904.

of the corporation, and not as tenants, whether with or without
"-~~~

rent. Then as to the poor persons who are permitted out of
ag9int

charity to turn upon the common, they cannot be considered as The Inhabit-

occu piers who are rateable. [Lawrence J. The mere cir- ^RAVO*.
cumstance of a person being permitted to occupy land out of

charity is no objection to his being rated in respect of such

occupation (a). Supposing the persons to be tenants at will

without rent, they would not therefore be exempt from being

rated.] They are not tenants at will ; they have no interest at

all in the land, which a tenant at will has till the will is deter-

mined. Then taking the corporation to be the occupiers of

the common land by means of the actual occupation of their

own members generally, and of those persons who as their ser-

vants are allowed a gratuitous occupation; the notice required

by the st. 41 G. 3. c. 23. s. 6. to be given to the parties inte-

vestedj as well as to the parish officers, where a rate is appealed

against for the omission of any person who ought to be rated,

has been complied with. That entitled the appellant to have

his appeal beard, and to obtain redress ; and it was discre-

tionary in the Sessions afterwards whether they would quash
the rate on account of the magnitude of the omission or the un-

certainty of the value to be added to the rate. And at all

events, such a primdjacie case of occupation by the corporation
was proved as called upon them to shew a distinct occupation
in other persons ; according to the doctrine in Rex v. Gardner.

And this is a more reasonable construction of the act than re-

quiring notice to be given to every individual who may happen
to turn a single sheep upon the common one day, and none the [ 458 ]

next, whose numbers it would be scarcely possible to ascertain,

and still less the value of their several interests in order to rate

them equally. The corporation is the only body really
" in-

terested in the event of the appeal," within the fair meaning of

the act. But supposing it were uncertain in whose occupation
the common lands were, yet the subject-matter being admitted

to be rateable, and not rated, it was sufficient to warrant the

Sessions in quashing the rate to compel the parish officers,

whose proper duty it is, to find out in whose occupation the pro-

perty really was, and make their assessment accordingly.

Erskine and Cornyn contra. The st. 41 G. 3. c. 23. s. 6. is

peremptory, that any appellant objecting to a rate on account

of the omission of any person, shall give notice to the party in-

terested as well as to the parish officers, in order to enable
w

(a) Vide Hex v. Munda and otter*, 1 East. 584.

such
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such party to come and defend his interest, and the appellant is

not entitled to be heard without proving such notice. Then

every such appellant is bound to know who the persons are,

the omission of whom in the rate he complains of; and if he

cannot give reasonable evidence to satisfy the Sessions that

such party ought to have been included, his appeal must be dis-

missed. It is not enough to shew that some other person is

omitted to whom he has not given the notice required by the

act; because if that person were before the Court he might be

able to satisfy it that the omission was proper ; and therefore

in a doubtful case the notice required would be purposely with-

holden in order the more easily to procure the rate to be quashed

upon exparte evidence. But upon the case stated, so far from its

being shewn that the corporation were the occupiers of the com-

mon land, that their occupation is negatived ;
for it is stated that

they had no stock wherewith to occupy it, and an actual occupa-
tion is shewn by others, to whom there was no notice to defend, as

required by the statute. It is not enough to shew that pro-

perty yielding profit is omitted in a rate, without shewing some

beneficial occupier who is liable to be rated for it ; as in the case

of St. Luke's hospital (). The poor's rate is not a tax upon

property, but upon persons in respect of property. And the

law does not look to the title, but the actual beneficial occupier.

The several burgesses then who turned upon the common have

an individual beneficial occupation of it distinct from any cor-

porate character, though such benefit may be derived to them

through that title. In like manner as the officers of an hos-

pital, who have an individual benefit derived to them from their

occupation of certain rooms, are rateable in respect of that be-

neficial occupation. The circumstance of their occupying
without payment of rent only proves their occupation to be

more beneficial. Besides, in order to apply the occupation of

individual members of the corporation to the corporation itself,

all the members ought to enjoy the same privilege, whereas

this is confined to the resident members. Then again the oc-

cupation of the widows of corporators can only be applied to

an individual occupation. And the circumstance of other per-

sons being permitted to occupy out of charity does not render

them less liable to be taxed in respect of the property which

they so enjoy.

Ld.ELLENBOROUGH,C.J. Thecase is very loosely and inac-

curately drawn. We ought to have the right of enjoyment more

distinctly stated. It does not appear whether the burgesses who

() 2 Burr. 1053.

turned
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turned stock on the common did so in right of their franchise or 1804.

by permission of the corporate body. 1 own I have great diffi- .

culty in deciding that a person who has a mere permission to
against

turn his cattle on another's land is rateable as an occupier.
The Inhabit-

GROSE, J. The questions put at the end of the case might
be very proper to be considered by the Sessions ; but that is

not the proper form of drawing up a case for the opinion of

this Court. We can only say whether the Sessions have done

legally in quashing the rate.

The Court then seemed inclined to send the case back to the

Sessions to be restated ; but after some further consultation on

the bench,
Lord ELLENBOROUGH, C. J. said, On further consideration,

I think we may deal with the case as it is. Here is a large track

of property producing profit which is liable to be rated, and no

person is in fact rated for it. This property is stated to belong
to the corporation, and it may be doubtful whether the occupa-
tion shewn be their occupation or that of individuals. Under
these circumstances I cannot say that the Sessions have done

wrong in quashing the rate. The rate therefore is quashed be-

cause no person has been rated for property which ought to

have been rated.

Per Curiam, Order of Sessions confirmed.

[461]
COXETER against BURKE and Another, Bail of PRICE. Saturday,

JVov. 10th. :

HE principal was arrested on a testatum special capias A scirefadat
issued out of London, where the action was commenced UPOQ a recog.

by original, and the venue laid there : and the bail were also
i,aji taken in

put in with the filacer for London, but they justified in open pen court in

court at Westminster. And after judgment by default and a
perly

'

suable

writ of enquiry executed, and final judgment entered, and a in Middlesex,

T

writ of capias ad satisfaciendum issued into London, which was

returned non est inventus, writs of scire facias and alias scire allthe'pre-

facias issued against the bail, and were lodged with the sheriff
VI

"? Pro"

of Middlesex, and twonihils returned. Whereupon this rule which com-

was obtained by
menced by

Garrow and Lawes, for setting aside the proceedings against "m London

the bail for irregularity, because the writs ofscirefacias ought to And semble

have been prosecuted in the same county in which all the prior
*

proceedings were had, according to Harris v. Cakert andanother elsewhere

(a), and where the bail might naturally expect to look for those

(a) 1 East, 603.

proceedings,
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1804. proceedings, by which it was the intention of the law and prac-
tice of the Court to give them notice to render their principal.

against Humphreys, who shewed cause against the rule, said, that in

BURKE. the case referred to the Court considered the bail which had

been put in improperly in Middlesex as a nullity, and therefore

that there was nothing to warrant the suing out of the scire

[ 462 ] facias in that county ; but here the recognizance of bail

was regularly taken in Middlesex, and consequently there

could be no objection to suing upon it, as upon a record, in

the same county. And he cited Bond v. Isaac (a) as in

point, that the scire facias must be sued out into Middlesex

where the recognizance remained, and not into London
where the original cause of action was. He also insisted that

the irregularity, if any, had been waved, because the defendants

bad appeared to the scire facias since the rule nisi had been

obtained. But to this latter ground it was answered, and so

ruled by the Court, that the rule having been obtained on the

last day of last term, which was no stay of proceedings, the de-

fendants were obliged to appear, and therefore it was no waver.

And on the principal point
The Court were clearly of opinion, that the writs of scire

facias and alias scire facias were regularly prosecuted in Mid-

dlesex, where the recognizance of bail was recorded. And

LordELLENBOROUGH, C. J. referred to Shuttle v. Wood (b)

as in point; and added, that it never was doubted but that an

action founded on matter of record might be brought in the

[ 463 J county where the record was filed; and that there was the pro-

per county, though in some special cases there might be an op-
tion between that and some other county where the cause of

(a) 1 Burr. 409.

(ft) Salk. 564. 600. 659. 6 Mod. 42. and Holt's Rep. 613. According to

this case the action on the recognizance of bail in B. R. can only be brought
in Middlesex, because it is always entered generally as taken in court,

though taken actually by a Judge at chambers ; and it is no record till en-

tered. But it is otherwise in C. B. : where the recognizance binds as a re-

cord from the first caption, and before it is filed at Westminster : and

therefore where it is taken by a Judge of C. B. at Serjeants' Inn, in which

case a special entry is made of its being so taken on a day certain, and after-

wards it is filed at Westminster, a scire facias lies on it either in London,
where it is so taken, or in Middlesex, where it is filed and becomes a record

in court And vide HallV. Winckjteld, Hob. 195. Pickering T. Thomson,

Barnes, 807. CcA?t. Green, G. Cooke's Rep. 81.; and Kenny T. Thornton,

S Blac. Rep. 708.

action
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action in part arose. That here the scirc facias was properly 1604.

brought in Middlesex, whether the principal action were com-

menced by original or by bill. And Lawrence J. observed of aeabut
the case of Harris v. Calvert

y
that the only point decided was BV*M.

that the putting in of bail in Middlesex by mistake, where all

the prior proceedings in the cause were in London, was a nul-

lity, and therefore did not warrant the suing out of the scire

facias in Middlesex.

Rule discharged.

WOOLNOTH against MEADOWS.

IN
an action on the case for slander the plaintiff declared Slanderous

That whereas he had never been guilty nor suspected of the J^^od
1*

detestable crime of buggery, or of any other such detestable by the Court

crime, or of any attempt or disposition to commit the same. in the
^l?

6
S6I1S6 c&S ttlC

&c. ; but had obtained the good opinion of divers subjects, and rest of man-

had been proposed as a volunteer for the defence of the country
k
'"^ would

at a certain society, &c., yet the defendant knowing the pre- understand

mises, but maliciously intending to injure the plaintiff, and to them. There-

subject him to the pains and penalties of the law, &c.,and to ^ne^idirf
cause it to be believed that he was a person of unnatural pas- another that

sions, and ffuilty of the crimes aforesaid, or some of them, and L *^ J
'

. -
, . , . , . hii character

'

to cause him to be rejected as a volunteer by the said society wasinfamout,
and to be abhorred and shunned by all mankind, as a person that he would

unfit for and unworthy of all society, on, &c., in a certain dis-
loan/society

course which the defendant had with divers subjects, members that those who

of the said society, &c., wrongfully, falsely, and maliciously ^s^member
spoke these false, scandalous, and malicious words of and con- of any society

corning the plaintiff having been proposed as a volunteer as mutthavein-
r tended an m-

aforesaid, viz.. His (meaning the plaintiff s) character is infa- suit to it, that

mous. He would be disgraceful to any society. Whoever proposed ne would pub-
,. , ,,,-,. ,, T -ii L' j i *

Us* his shame
him mus^have intended it as an insult. I will pursue him and hunt ana infamy,

that DELICACY

forbadhinffrom bringing a direct charge^ butitwas a. n\LEchildwho complained to him ; such
words were understood to mean a charge of unnatural practices, and sufficiently certain in

themselves to be actionable, without the aid of an innuendo to that purpose, which it was
admitted could not enlarge the sense. And held that such words could not be justified by
any plea naming, for the first time, the person from whom the defendant heard the com-

plaint.

him
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1804. him from all society. Jfhis name is enrolledin the RoyalAcademy,

w
"~

1 will cause it to be erased, and will not leave a stone unturned to

against publish his shame and infamy ; delicacyforbids me from bringing
MEADOWS, a direct charge, but it was a male child ofnine years old who com-

plained to me (meaning that a male child of nine years old had

complained to the defendant ofsome unnatural crime committed

by the plaintiff upon such male child.) And then the plaintiff

averred that the words were so uttered and published by the de-

fendant with intent and meaning to convey, and that the same

were by the said persons in whose presence they were so uttered

and published, understood and believed to convey a charge

against the plaintiff that he was a person of unnatural passions
and appetites, and was capable of committing, and had com-

mitted the abominable crime of buggery, and was thereby ren-

dered infamous, and unworthy of all society, &c. There were

several other counts, laying the same charge in different ways.

To this the defendant pleaded, 1st, The general issue; 2dly, As
to the words laid in the first count, that before the speaking and

publishing them, to wit, on, &c. a certain male child of nine

T 465 1 years old, to wit, one A. B. did complain to the defendant of an

unnatural crime before that time committed by the defendant

upon such male child. And so the defendant justifies speaking
the words. To this there was a general demurrer; and to this

and a third plea to the same count, in substance the same, there

were assigned as special causes of demurrer, that the defendant

had not justified oranswered the special matter of the first count,

nor had averred that the complaints in those pleas respectively

alleged to have been made to the defendant were true, or that

the defendant believed the same to be true; and that the matter

of those pleas do not amount to a traverse of the first count, but

are consistent therewith, &c. ; and that the matters attempted
to be put in issue by those pleas are immaterial, &c. The same

causes of demurrer were assigned to the fifth plea, which con-

tained a similar justification of the words as laid in the

other counts of the declaration. And to the fourth and sixth

pleas, the one applying to the first, and the other to all the counts,

alleging, by way ofjustification, the fact of the plaintiff's having
committed the crime imputed to him as well as the relation of

A. JS.'s complaint to the defendant before the uttering of the

words, the plaintiff replied de injurid sud proprid absque tali

causd.

Scarlett,
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Scarlett, in support of the demurrer, relied ou the authority 1804.

of the rule in Lord Northampton's case (a), recognized in Davis

v. Lewis (I), that if one speak slanderous words without naming agaimt
at the same time the person from whom he heard them, he can- MEADOW*.

not afterwards justify it by naming the original slanderer. The
reasons for which are, that, by naming the person at the time,

he gives the party injured an action against such slanderer, and [ 466 3
is himself a witness to prove it ; and he also does not pledge his

own credit to the slander, but merely that of the first relator of

it, which so far abates the injurious effect of it. Upon this

ground the justifications demurred to, where the name of the

original author of the slander is first mentioned, are bad. But

further, it would not be enough for the defendant even to name
the author if, as in this case, he repeat the slander in such a

manner as to signify his own belief of, and intention to. act

upon it. As in Mailland v. Goldney (c) it was considered by
Lord Ellenborough that one who repeated slander, after know-

ing it to be unfounded, could not justify it by having named his

author at the time.

Burrough) contra, contended that the declaration itself was

bad, because there was no direct negative of the boy's having
made the complaint, as in Meggs v. Griffith (d); whicJK accounts

for the question of justification having been there entered into

upon the plea of not guilty, which put in issue the fact of the

defendant having heard the slander from another before he re-

peated it. And Crawford v. Middlelon (e) is in point to this :

. where the plaintiff having declared for slanderous words charg-

ing him with felony, said by the defendant to have been spoken
of the plaintiff by a person whom the defendant met on the road,

judgment was arrested by the opinion of three judges for want

of an averment that in truth nobody had said such words to the

defendant
; against the opinion of Twysden J. who thought that

the words being laid to be spoken falsely and maliciously, and so

found by the verdict, was a proof that nobody had said so to him.

[Lord Ellenborough^ C. J. The rule in Lord Northampton's r 4,57 i

case, confirmed in Davis v. Lewis^ is that slanderous words can

in no case be justified upon the report ofanother, unless the name
of the original slanderer be given at the time.J Those cases only

apply where an action would lie upon the words against the

(a) 12 Rep. 133,4. (ft)
7 Term Rep. 17. .(c) 2 Easfc>

426 -

(d) Cro. Eliz;. 400.
(<r) 1 Ley. 99.

original
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1804. original speaker. But here no action could have been main-

tained against the boy upon any words imputed to him. And
wnere words are uncertain in themselves, as those spoken by

MEADOWS, the defendant, they cannot be rendered more certain by an in-

nuendo, without first introducing prefatory matter to which they

may be applied, as was settled in Rex v. Home (a). An in-

nuendo cannot enlarge the sense, which is attempted to be done,

by introducing under it, that the words spoken, which were

merely that a male child had complained to the defendant,
meant that such male child had complained to the defendant of
some unnatural crime. [Lord Ellenborough C. J. Consider

the case then as if the innuendo were struck out, and attend

to the words themselves ; whether, when taken altogether,

they do not naturally import a charge of this sort. Grose, J.

We must read the words in the same sense as common people
who heard would understand them.] The words are certainly

abusive ; but they do not in themselves necessarily point to

the particular crime; though they might have been shewn

to have done so by introductory matter. If the plaintiff

had been before charged with having been guilty of inde-

cency to a woman, these words would have been equally

applicable.

Scarlett, in reply, observed, that the opinion of the three

Judges in Crawford v. Middleton went upon the ground that

r 468 ~j
the defendant might havejustified the slanderous words upon the

report of another without naming him at the time ; which was

contrary to the rule in Lord Northampton's case, now settled

to be law. That from the frequency ofactions for slander in for-

mer times thejudges were accustomed to construe the words in

mitiori sensu, where they would in strictness admit of different

constructions ; but since the case of Baker v. Pierce (b) a more
sensible rule has prevailed, namely, to construe words in the

sense in which they are commonly understood, as applied to the

subject-matter. And Phillips v. Kingston (c) is to the same

effect. [Lawrence J. Many of the old cases on slander went

to a very absurd length. There is one (d) where the charge

(a) Cowp. 684.

(ft) 2 Ld. Ray. 959. Vide Button v. Hayward, as reported in 1 Vin.

Abr. 507. from MS.

(*) 1 Ventr. 117.

(d) This is the caw of Sir 3T. ffott v. Artgrigg, Cro, Jac. 184.

was
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was, that the plaintiff
" had struck his cook on the head with a 1804.

cleaver and cleaved his head : the one part lay on one shoulder,

and another part on the other;" and yet the judgment was ar-

rested after verdict because it was not directly averred that the MEADOW*.

cook was killed, but only argumentatively. But all those cases

have been long set at rest.] Then as to the objection, that the

words do not point at any certain crime, it is impossible to read

them without understanding what sort of crime was meant to

be imputed. The only use of the innuendo was to fix the de-

fendant's intention to be to use the words in the common ac-

ceptation of them. The words state that the plaintiff is unfit

for all society, that he is unfit for the society of men ; that the

defendant would publish his shame and infamy ; that he was

restrained by delicacy from bringing a direct charge, and that

the complaint was made to him by a male child of 9 years old.

Lord ELLEN BOROUGH, C. J. (after stating the pleadings). [469]
The pleas demurred to are bad, because they fall directly within

the rule laid down in Lord Northampton
1

& case (a), which was
confirmed in the late case of Davis v. Lewis (&), that in order

to enable a defendant to justify slanderous words upon hearsay
he must disclose at the time of uttering the slander the name of
the person from whom he heard it, and it is not sufficient to

name him for the first time by his plea ; the object of which is

to give the plaintiff his action in the first instance against the

original author of the slander. The pleas then being out of
the way, the question arises upon the sufficiency of the words
laid in the declaration to maintain the action. And it is first

objected that it should have been averred that nobody had
made the complaint stated to the defendant. But that objec-
tion is founded upon the supposition, that if it had been so

averred, the defendant would have been let into proof that such

complaint had in fact been made to him, and that he could have

thereby justified speaking the words. Lord Northampton's
case, however, is an answer to that. If there had been such an

averment, it would have been wholly immaterial to the defend-
ant's justification, because he did not name the party at the time
from whom he received the complaint. That brings it to the
second question, whether the words spoken, unassisted by the
innuendo at the conclusion of them, which it must be admitted
can only explain, and cannot extend the meaning of the ante-

() 12 Rep. 133, 4. p) 7 Term Rep. 17.

VOL. V. A a cedent
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1804. cedent words, do in their plain obvious meaning import the

charge of any certain crime? and upon that I think there can

De but one opinion. The defendant begins by saying, that the

.MSAI.OWS.
plaintiff's character is* infamous. That of itself might only

*[ 470 I import general infamy ; that he would be disgraceful to any

society ; that whoever proposed him must have intended it as

an insult, meaning to the particular society of which he was

proposed as a member ;
that is somewhat stronger, but might

still be general. Then he says he will pursue and hunt him

from all society. That shews that he intended to speak ofsome

crime which rendered him unfit for society. Then he says that

delicacy forbids him from bringing a direct charge. That

points to some species of infamy, mixed with the intercourse of

the sexes ; and of what nature that was he alludes in a manner

not to be mistaken, when he adds that it was a male child of

nine years old who complained to him. What else could the

defendant mean by these expressions, but to charge the plaintiff

with some infamous crime which would expel him from all

society, and that crime relative to a male child, which delicacy

forbad him to make the subject of a direct charge. Applying
our understanding to these words like any common persons,

can we give them any other meaning than that which the

.pleader meant to give them by the innuendo at the conclusion.

But it does not stop here, for the count goes on to aver,
" that

the words were so uttered and published by the defendant with

.intent and meaning to convey, and that the same were by the

persons in whose presence they were so uttered understood

and believed to convey, a charge of an unnatural crime against

the plaintiff." Now upon a count so framed, the plaintiffmust

have gone into other proof than of the mere speaking of the

words, and he must have not only shewn that the defendant's

meaning was to impute a crime of that nature to the plaintiff,

[ 471 ] but that the words were so understood by the hearers. There-

fore not only upon the words themselves, but followed as they
are by the last-mentioned averment, we must take them to have

been spoken in the sense imputed.

GROSE, J. We are first to consider whether the declaration

be bad ; and if that be sufficient, whether the pleas in question
be an answer to it. As to the declaration, I agree that the innu-

endo cannot extend the meaning of the words -. and then the

question is, whether the words be in themselves actionable ?

Now
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Now a court ofjustice must read the words in the same sense in

which the hearers would at the time they were spoken under-

stand them. When I first read them I had no idea that any

serious doubt could be entertained of the sense meant to be

conveyed by them, namely, an imputation of an unnatural

crime. I think so still ; and therefore must consider the decla-

ration as sufficient. Then as to the sufficiency of the pleas de-

murred to ;
I cannot say, under the authority of the late deter-

minations, that those pleas can be supported. The question hav-

ing been so lately under consideration, it is unnecessary to en-

large upon it ;
it is sufficient to say, that I adhere to the rule

laid down in Mailland v. Goldney (a), as collected from the

former cases, that in order to justify the repetition of slander-

ous words spoken by another, the defendant must give a certain

cause of action against that other by naming the author of the

slander, and giving the very words which he used.

LAWRENCE J. On the authority ofLord Northampton's case,

and the subsequent cases, I agree that the pleas demurred to are

bad : and I think that the rule on which they proceed is a good
one : that if a party will repeat slanderous words which he hears

another say, he ought to do so in such a manner as will give

the person injured an opportunity of bringing his action against

somebody. But here no action could have been maintained

upon these words against the boy. Whereas if the defendant

had named the boy at the time, and repeated truly what he had

said to him, the plaintiff would have had his action against the

boy. The only question then is this, Whether the declaration

be sustainable ? and I agree with the defendant's counsel, that if

the words, as laid, would not, in the ordinary understanding of

mankind, bear the meaning imputed to them, the innuendo will

not help them. In Peake v. Oldham (b) JLord Mansfield lays

down the rule, that " where words from their general import

appear to have been spoken with a view to defame a party, the

Court ought not to be industrious in putting a construction

upon them different from what they bear in the common accept-

ation and meaning of them." The argument then goes too

far, when it is contended that the words must be such as must

necessarily bear a criminal import, and no other, in order to

maintain an action upon them. For then, if the words had been

160-1.

WOODNOTH
against

MEADOWS.

[47*]

(a) 2 East 437.

Aa2
(*) Cowp. 2758.

a direct
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1804.

WoOiNOTH
against

MEADOWS.

[473]

a direct charge of an unnatural crime by using those very words,

it might be argued that no action would lie upon them without

some explanation of what was meant by an unnatural crime ;
as

it might be said that all crimes are against the order of nature ;

and so they are in a general sense. But the true question is,

whether in the ordinary acceptation of the words, any person
can reasonably doubt of their signification. No such doubt can,

I think, be entertained in this case, and therefore the declara-

tion is good.
LE BLANC J. It is clear that the pleas cannot be supported

upon the cases which have been decided, because a person who

reports slanderous words which he heard from another must

give the name of the person from whom he heard it at the time

he reports it ; and it is not sufficient to do so for the first time in

his plea to an action for those words. Then as to the sufficiency

of the declaration, if the words themselves do not convey to all

persons who hear them what the sense of the speaker was, I

admit that they cannot be extended by an innuendo. But no-

body can read these words without seeing what they meant to

impute against the plaintiff. It is not sufficient to shew by

argument that the words will admit of some other meaning ;

but the Court must understand them as all mankind would un-

derstand them, and we cannot understand them differently

in court from what <hey would do out of court. And it would

be impossible for a number of persons, indifferently assembled,

not to agree in the meaning which has been imputed to these

words in the declaration.

J mlgment for the plaintiff upon the demurrers to the 2d, 3d,

and 5th pleas.

Tuesday,
Nov. 13th.

COLLINS against Lord Viscount MATHEW.

plaintiff declared in debt upon a judgment recovered

in the Court of Exchequer in Ireland for 3601. 16.9., and

A plea of nui

Taded ttan
action of debt also 50s. and 2rf. Irish currency, for damages and costs, "as by
on an Irish

fl,e record and proceedings thereof remaining in the said court
judgment re-

covered, must conclude to the country ; for though, since the Union, such
judgment be

a record, vet it is only proveable by au examined copy on oath, the veracity of which is

only triable by a jury.
of
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of our Lord the King of IMS Exchequer at Dublin in Ireland

aforesaid, more fully appears, &c. ; which said judgment still

remains in the same court of Dublin in Ireland aforesaid in full

force and not satisfied/' &c. : and concluding with an averment

that the said 360/. 16s. and 50s. 2d. so recovered were of the

value of 3351. Is. 2d. of lawful money of Great Britain. To
this there was a plea of mil lid record, with a verification ; and

a demurrer on the part of the plaintiff to such plea ; assigning

for special causes, that the plea of nul tiel record is not plead-

able to an action of debt on a foreign judgment ; or, if plead-

able at all, it ought to have concluded to the country, and not

with a verification.

Wood, in support of the demurrer, contended at first that this

fell within the same distinction as governed the case of actions

on foreign judgments, to which it was settled that nul tiel record

could not be pleaded. For since the appellate jurisdiction of

this Court from the courts of Ireland was taken away (), there

is no method of bringing the original Irish record into this

Court, and consequently no way of trying its existence but by
an examined copy, and that verified on oath, of which a jury

only can judge, and not the Court by whom the question of

the identity of our own records is properly determinable. And
this gives rise to the next objection, that if it be pleadable at

all as a record, the plea ought to have concluded to the country,

and not with a verification.

The Court now intimated a clear opinion, that since the

Union between Great Britain and Ireland the judgments of the

Irish courts are properly pleadable as records. And Lord Ellen-

borough C. J. said, that such records were now brought before

the House of Lords of the United Kingdom on appeals and

writs of error, though no longer returnable into this court by
certiorari. But his Lordship, addressing himself to the de-

fendant's counsel, asked what answer could be given to the

last cause of demurrer assigned? For though the Irish judg-
ment be a record, yet being only proveable by an examined

copy on oath, the verity of the evidence could only be tried

by a jury, and not by the Court
; and therefore the conclusion

should haye^been to the country.

(a) Vide 23 Geo. 3. c. 28. explaining and colbrcing the stat. 23 Geo. 3.

1 Lawes,

1804.

COLLINS

against
Lord

MATHKW.

[475]

c. 53.
V
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1801.

COLLINS

against
Lord

MATHEW.

Lawes, in support of the plea, (as to this, which was the

principal point made in argument,) said, that the judgments of

the Irish courts being admitted to be records since the Union,
must be taken to be and pleadable as such, with all legal con-

sequences, as the records of other courts within this part of the

kingdom ;
and such pleas have always been pleaded with a ve-

rification. The cases of Walker v. Witter (), and Galbraith

v. Neville there cited (6), which were actions of debt on foreign

judgments, where the plea of nul tiel record was said to be a

nullity, do not apply.
The Court all agreeing that the objection to the conclusion of

the plea was well founded, for the reason before stated, gave

Judgment for the plaintiff.

(a) Dougl. 1.

(ft) Ib. 5, 6. It is there stated that the rule for a new trial in Galbraith

v. Neville was made absolute. But according to my note of the case, it

stood over from Easter 29 to Mich. 31 Geo. 3. for the Court to advise upon

it, when Lord Kenyan C. J. said, that the Court had considered the matter,

and were all of opinion, that no new trial ought to be granted. He added,

that without entering into the question how far a foreign judgment was im-

peachable, it was at all events clear that it was primd facie evidence of the

debt ; and they were of opinion that no evidence had been adduced to im-

peach this ; and therefore discharged the rule.

[476]
Friday,
Nov. 16th.

SMITH against M'CLURE.

THE plaintiff declared upon a bill of exchange, dated 1st.

December) 1802, drawn by himself upon the defendant at

two months for 1347. payable to his own order
,
and that he deli-

vered the said bill to the defendant, which he upon sight thereof

accepted according to the custom of merchants ; by reason of
which said premises and according to the said custom and law of

merchants the defendant became liable to pay to the plaintiff

the sum specified in the said bill, &c. and being so liable the

delivered the bill to the defendant, which he accepted, and by reason of the premises and

according to the custom of merchants became liable to pay the contents to A. ; without

alleging a re-delivery of the bill by the defendant ; for if a re-delivery, or something
tantamount to shew the assent of the drawee to charge himself, be necessary to an ac-

ceptance, the demurrer, by admitting the acceptance, implied ly admits the re-deli-

very, &c.

defendant

A bill of ex-

change pay-
able to the

order of A. is

payable to

A., without

alleging any
order made,
and it is suf-

ficient to de-

clare that A.
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defendant promised to pay, &c. To this there was a demurrer 1804.

assigning for special causes, 1st, that although it is alleged
that the plaintiff delivered the said bill of exchange to the de-

against
fendant before his acceptance thereof, yet it is not alleged, nor M'LURE.

does it appear that he ever re-delivered the same to the plain-

tiff. 2. That it is not alleged nor does it appear that the

plaintiff did not make any order for the payment of the said

bill to any other person, or that he ever made any order for the

payment of it to himself.

W. Walton in support of the demurrer, as to the first objec-

tion said, that it did not appear by the declaration but that the

defendant had kept the bill when it was delivered to him ; and

as it was drawn by the plaintiff himself, it never was of any
value while in his hands, nor could become so till re-delivery

by the acceptor, by which he finally consented to charge himself

with the payment of it. And, secondly, that being drawn pay-
able only to the order of the plaintiff, and not to him or his order,

and no order by him being stated to have been afterwards made,
he shewed no title in himself to recover. But
Lord ELLENBOROUGH, C. J. said there was nothing in either r 477 1

of the objections. That the acceptance of the bill, which was

admitted by the demurrer, and must be taken to be a perfect

acceptance, vested a right in the drawer to sue upon it
; and if

after such an acceptance the acceptor improperly detained the

bill in his hands, the drawer might nevertheless sue him on it,

and give him notice to produce the bill, or on his default give

parol evidence of it. And as to the second ground of objection,

a bill payable to a man's own order was payable to himself, if

he did not order it to be paid to any other ; and r.o such order

appearing, it must be presumed that none was made (a).

Per Curiam, Judgment for the Plaintiff.

(a) Vide Frederick v. Cotton, 2 Show. 8. S. P. and Fisher T. Pomfret,.

12 Mod. 1^3. and Cunningham's Law of Bills of Exch. 66.
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Friday, The KING against DOUGLAS.
Nov. 16th.

A seaman ijlRSKINE applied for a writ of habeas corpus to bring up
serving iii the j'j the body of the defendant, who had been impressed and

vice is^ot ex- taken on board one of his Majesty's ships of war. He moved

emptfrombe- this on an affidavit, stating that the defendant, who was serving

befausehels as a mate on board a merchant vessel, was at the time of his

a freeholder, being impressed seised of a freehold estate of the annual value

of 561. which had been some time before bequeathed to him,
and of which he was in possession of the rents and profits. He
said that he was not prepared to state any direct authority that

a freeholder was not liable to be impressed ;
but that Good's

[ 478 J case (a) at least shewed that it was a matter of doubt; and con-

sidering the importance of the consequences in a general view,

it was well deserving of mature consideration before such an

exemption was negatived. There the writ was moved for on

an affidavit that the party was in possession of a freehold estate

of 26/. a-year ; but it not being negatived that he was a sea-

faring man, the Court desired to have that point cleared up ;

and it being sworn the next day that he was only a ship-carpen-

ter, and never used to the sea, the writ was awarded. But, in

order to obviate any misconstruction, the Court declared that

they had given no opinion as to the possession of the property
not being of itself sufficient to procure the man's discharge.

But
The Court) being satisfied, upon inquiry, that the defendant

was actually engaged in the merchant service at the time he

was impressed ;
and being answered in the negative to a ques-

tion, whether there were even a dictum in the books in support
of a freeholder's claim of exemption from the impress service,

who in other respects was a fit subject for it, said that they saw

no ground for granting the writ.

Writ denied.

(a) 1 Blac. Rep. 251.
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1801.

The KING against CUNNINGHAM and Others. Wednesday,
JVov. 21st.

TTl PON the appeal of Cunningham and others, iron-masters, fron mjnes

\~) and co-partners, against a rate made for the relief of the arenotratca-

poor of the parish of Bedwelty^vA. the sessions holden for the
/^ofthe

1*

county of Monmouth, the rate was confirmed, subject to the
[ 479 -j

opinion of this Court on the following case : poor; and be-

Messrs. Cunningham and Co., who are lessees and occupiers jofntu^ith*"
of a large tract of land in the parish of Bedwelty, and ofseveral coal-mines,

mines of iron ore and coaljinder the same, were assessed in the
th

^
coa

l

rate as follows :
" For the farm and lands 321. For the iron raised by the

and coal mines 70?." The iron ore and coal which they raise
{

m
*J

er
f ^f

is applied solely to the manufacturing of iron in furnaces built own use
-m

for that purpose, part of which is raised under the farms and smelting the

lands rated, and part under the mountains. Messrs. Cunningham "f^er Of ges.

and Co. objected to the rate on the following grounds : First, sions con-

That having been charged for part of the surface, they ought fate"

n

Jne-

Ch

not to be separately charged for minerals under that surface, rally, without

Secondly, That iron mines are not assessable to the poor's rate. ascertaining

Thirdly, That the coal itself, being raised for making iron, is tion at which

also not liable to be assessed. eact w*5

Dauncey (and Abbott was to have argued on the same side) quashed!

1*

in support of the order of Sessions, beginning by observing
that it could not be contended on the part of the defendants,
who appealed against the rate, that coal mines were not rate-

able.

Lord ELLENBOROUGH, C. J. said, that it was likely they
would contend, and that with success, that iron mines were not

rateable : and that though the coal-mines were rateable (con-

cerning which it could make no difference whether the coal

were sold by the owner to another who used it in an iron-

foundery, or whether he applied it himself to the like purpose),

yet being rated conjointly with something else which was not

rateable, and the Court here having no means to ascertain the

several proportions, so as to rectify the excess of the rate, they r 480 ]

could do nothing else than quash the order of Sessions, which
trad confirmed the rate generally, such order being at all events

wrong.

Dauncey thereupon admitted that he could not support the

rate in tolo, as iron mines were not rateable, not being named
as-
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1804.

The KING
against
CUNNING-

HAM
and Others.

as coal mines are, in the stat. 43 Eliz. c. 2.; but he suggested,
as the rate was good for the farm and lands, and for the coal-

mines, that it might be sent back to the Sessions to ascertain

the proportion at which the iron-mines were rated, and amend
the rate by striking out so much. But

Gibbs, contra, said, that it would be as easy to make a new
rate as to amend the former. And

The Court said, that as the order of Sessions was certainly

wrong in affirming the rate so framed, there was no objection
to quash it. ,v.>Y

Order of Sessions quashed.
U-ni $3J-Y.>-'I Mi i'$ $4* *-->

? '
^.: .* .>v i

Saturday,
JVov 24th.

Where a cor-

poration were
seised in fee

of lands

[481]
which by the

custom were

annually
meted out
under their

control by a
leet jury, ac-

cording to a
certain stint

to such of the

resident bur-

gesses who
chose to stock
the same ;

they paying
1

19. 4d, to

each of the
other bur-

eesses who
lid not stock:
held that the

burgesses who
10 stocked
were tenants

in common of
die lands so

occupied by
them, and as

such occupier*
vere liable to

te rated for

the same.

The KING against WATSON.
JjfM-. .

.

{>* ,i;>.; Hi--; .'^CC^'H; ':-;:!; ?:>?

TAMES WATSON, an inhabitant, and occupier of a house

in the parish of St. Mary, in the borough of Huntingdon,
in the county of Huntingdon, appealed to the Quarter Sessions

for that borough against a poor's rate of the said parish,

dated the 9th of May last, objecting, by his notice of appeal, to

the rate, because E. Howson, R. Thompson, and C. Garner

were not rated for certain common lands, called the Mill Com-
mon and Pitts, situate in the said parish of St. Mary, in, over,

and upon which said lands the said Howson, Thompson, and

Garner have certain commonable rights for feeding and depas-

turing their cattle, according to the custom of the said common
and common lands, according to their respective rights as com-

moners using the same; and which said lands, so called the Mill

Common and Pitts as aforesaid, are in the respective occupation

of the said Howson, Thompson, and Garner, for the purpose of

enjoying the said commonable rights, and from which they

actually do derive a local, visible, and beneficial advantage,

by stocking, using and feeding the same with their commonable

cattle respectively, and therefore ought to be rated for the

same. Upon hearing this appeal the justices confirmed the

said rate, stating the following case for the opinion of this

Court :
" That the mayor, aldermen, and burgesses of

the borough of Huntingdon are the owners or proprietors

of certain large tracts of land within the said borough, used

as a common of pasture, and stocked by such resident bur-

gesses of the said borough in right of their burgership&

as



IN THE FORTY-FIFTH YEAR OF GEORGE III. 481

as think proper to stock, according to a stint annually fixed by 1804.

the leet jury, who are burgesses of the borough, under the con-

trol of the mayor for the time heing ; part of which lands, against

namely, the Mill Common and Pitts mentioned in the notice, WATSOIC.

are in the parish of St. Mary, and part in other parishes in the

said borough. That no part of the said common was ever as-

sessed to the poor's rate. That there are about 80 resident bur-

gesses who have rights of common, some of whom stock to the

full of their rights, others partially, and some do not stock at f 482 ]

all ; but in the latter case receive an annual payment of 19s. \d.

in lieu thereof, which is paid by those who do stock. That the

said Howson, Thompson, and Garner, the persons named in the

notice of appeal, are burgesses, having right to stock the com-

mon, and who did stock in the course of the year 1804,"

Gibbs and Wilson, in support of the order of Sessions. It does

not appear that any of the persons, the omission of whom in the

rate is complained of, are actual inhabitants of or occupy exclu-

sively any lands within the parishof St. Mary ; and therefore the

objection is resolvable into this, that certain persons resident in

another parish have not been rated for an incorporeal right, such

as a right of common is, which they exercise within the parish.
But there is no instance of the rating of any such right ; nor is

it warranted by the stat. 43 Eliz.; and the rating it would be at-

tended with practical inconveniences. The only case where the

attempt has been made is R. v. Aberavon (a), which was recently
decided ; but there the Sessions had quashed the rate in which

the common land was omitted : and all that this Court decided

was, that the land yielding profit was rateable in its nature;

without determining the question of occupancy, whether the

corporation who were seised in fee of the land, and who per-
mitted poor persons and others to stock it, or the persons by
whom it was so stocked, were to be considered as the occupiers
to be rated. There too the persons occupying it stocked to an

indefinite amount; here according to a certain stint fixed by the

leetjury. It is therefore nothing more than a verbal permission [ 483 ]

to these persons to turn on a certain number of cattle for a year.

Taking it however to be a right exercised by grant, it is not an-

nexed to real property, but a grant of a stinted right of common
in gross for a year. Now the stat. 43 Eliz. c. 2. has no words
to comprehend persons having such a right as this. The

(a) Ante, 453.

only
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*

1804. onlr description which can apply to them is,
"

occupiers of

lands;" but they could not maintain trespass against a wrong-^ intrua"er, and therefore they cannot be occupiers in the legal

WATSON. sense of the word, who must be in possession of the land itself.

A cattle gate (a) indeed has been holden to be a tenement)

the occupation of which would enable a person to gain a settle,

ment ; but that gives a title to the soil, and the interest passes

by lease and release. Then the numbers interested, with the

minuteness and complexity of the interest to be rated, are ma-

terial to be considered in the decision of a new question. The
numbers here interested amount to 80, and must in many in-

stances be indefinite. Where large commons run into different

parishes, all the persons who stock will be liable to be rated pro-

portionably in each, when in many instances the interest must

be very minute, and not capable of being divided so as to be the

subject of rating. By the same rule a right of digging stone or

turf, or getting sand, will be rateable, and the omission of every

trifling interest will be the ground of an appeal. If land so ap-

plied be rateable at all, it would be less inconvenient to rate it

in the hands of the corporation who are seised of the freehold ;

though many difficulties of another sort would present them-

selves against such a rating. In R. v. Jolltffe (), one who had

a way-leave over another's land, which was an enjoyment of the

i-

4^4,
-i soil in a particular mode, was holden not rateable for it, though

it were a thing of value and let for a large rent; because the

occupier of the land over which it passed was rated for it, and

the land could not be rated twice. That indeed was said to be

only an easement / but there is no magic in words. And in R. v.

Bell and Others (c), where the occupiers of such way-leaves
were deemed rateable, it was because the land itself was con-

veyed to them. In the former case the owner of the land was,

from the nature of the thing, excluded from any actual en-

joyment of so much of it as was appropriated to the way-
leave ; and yet he was deemed to be the occupier in law. So

here if there be any occupier, it must be the corporation. And

it was settled in R. v. Gardner (d) that a corporate body is

rateable.

(*) I Term Rep. 137. (*) 2 Term Rep. 90.

Terra Rep. 598. (</) Cpw,p. 8,

Ersfcine
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Erskine and Best contrii. The case of The King v. Aberawn 1804.

is in point to shew that property of this description must be

rated, and that a rate omitting it altogether was properly
^

quashed. [ItordEllenbormighC. J. The Court decided nothing WATSON.

in that case upon the question of occupancy. All that we deter-

mined was, that we could not say that the Sessions had done

wrong in quashing a rate, when a large tract of land beneficially

occupied was wholly omitted to be rated.] There it was un-

certain by what right the several persons stocked the common
;

but here there is a distinct occupation stated in the several resi-

dent burgesses, who have their respective rights individually al-

lotted to them by the leet jury, and who have in fact a beneficial

enjoyment of the land of a determinate value. It is immaterial

by what title they claim the possession of the land ;
it is suffi-

cient that they are in the actual beneficial occupation of it. If
[ 485 3

an officer of a corporation be entitled in virtue of his office to a

distinct occupation of a tenement or land, he, and not the cor-

poration, must be rated for it. So of any other public officer ().
The corporation as such could have no right to occupy in this

case after the personal occupation by stint was settled by the leet

jury amongst the individual resident burgesses. The right is

exercised here by a definite number of known persons, and not

as in the Aberavon case by an indefinite, unknown, and fluctuat-

ing body. The value of this right is a subject of calculation,

and divisible. Each of those who stock pay 19s. 'id. to those

who do not. A right of this sort may be considered as a tene-

ment ; as a common in gross was holden to be in R. v. Dcrsing-
ham (b) ; and the enjoyment of it is an inhabitancy in law. And

every occupier of land is rateable, though he be not actually

resident within the parish. The ability to maintain trespass is

not the criterion of being liable to be rated in respect of the

property. The impropriator of tithes is rateable, who cannot

be said to occupy them, and cannot maintain trespass. [Law-
rence J. Tithes are rateable by the express words of the statute

43 Eliz. But the question is very different where the party, if

rateable at all in respect of the land, must be rated as occupier.

Occupation, properly speaking, implies/Hmmiow(c),and trespass

() Vide Eyre v. Smallpiace, 2 Burr. 1059. R. v. JMuntoy and Others, I

East 584.; and Rex v. Terrott, 3 East 506.

(A) 7 Term Rep. 671.

(c) Vide Jones v, Monset, Doug, 302.

can
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1804. can only be brought by him who is in possession of the land.]
_r

" ~' Then the burgesses whose stock must be considered as in pos-TheKiNG . xi i . , . i .

against session, since they have a right in exclusion of all others. If
WATSON. there were only one *who stocked, he would be in the actual

*[ 486 ] and sole possession of land of the admitted value of nearly 80A.

a-year, for which it would be impossible to contend that he

would not be rateable, however his title to it were derived ;

then it cannot make any difference that the number of those

whose stock is greater, the value being divisible.

Lord ELLENBOROUGH, C. J. The whole cloud which has

been cast over the case arises from a misconception of the na-

ture of the property occupied by these persons. It has been

resembled to an incorporeal hereditament ; but it is no such

thing. The corporation are the owners in fee of the land, and

they dole it out annually, according to the custom, to certain

of the burgesses; such of them as take it paying a certain sum
to those who do not turn on any stock. Then when the number

of persons who stock it is ascertained, what is there to distin-

guish them from other tenants in common ? Each of them

might maintain trespass for an injury done to his occupation in

common. It has been decided that a common in gross is a

tenement, and it should seem from thence to follow that it is

rateable : but without considering that, this case steers clear of

all difficulty ; for I do not consider this as an incorporeal here-

ditament, but as a corporeal tenement, of which the several

burgesses who stock are tenants in common. And we cannot

say that an enjoyment of land which is of such value as that

those who do not actually enjoy it, but who might if they so

pleased, are entitled to a compensation from those who do, is

not something which is rateable ;
and being rateable, it must be

rated in the hands of those who have the beneficial possession

of it.

[ 487 J GROSE J. This is in truth a question whether the occupiers

of land are rateable for that land. The portion of each is in-

deed small, but that can make no difference. This is common

land belonging to a corporation who deal it out annually amongst
certain of the burgesses, and when they are ascertained, they are

tenants in common of the land. Then have they any thing

worth rating ? It is stated, that there are 80 in number of them,

and that each of those who do not stock receives annually

J9<r. 4rf. in payment from those who do. This shews that those

who
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who do stock have a beneficial enjoyment of the land, for 1804.

which they think it worth while to pay so much.

LAWRENCE J. This is the case of certain persons, who

having, as I understand the case, the exclusive enjoyment ofland WATSOW.

for a year for the purpose of turning on their cattle, are to be

considered as tenants in common of it. The corporation are the

owners of the land
;
the burgesses it seems are by the custom

entitled to have it divided amongst certain of them every year,

according to a certain stint settled by the leet jury : when it is,

so meted out to them, they are tenants in common. I think it

would be very difficult, after the land was so meted out, to say
that the corporation could maintain trespass for any injury done

on the land to the rights of these persons ; because if that were

so, it would shew that the corporation were in the occupation
of it. For, as I said before, trespass can only be maintained by
those who are possessed of the land. But, according to what I

collect from this case, the resident burgesses are the occupiers.
LE BLANC J. It appears that there is a large track of com-

monable land, yielding profit, and the objection made is, that [ 488 ]

the commoners by whom it is stocked have not been rated for

it. Then how does the case stand ? The corporation are the

owners of it. How is it enjoyed ? Not by the corporation as

a body ; but it is every year meted out by them, according to

the custom, amongst certain of the burgesses, by whom it is to

be enjoyed for one year. It appears from hence, that the fee is

vested in the occupation for the benefit of the resident burgesses.

It is meted out annually to such of these as choose to stock, and

those who do not receive a compensation from the rest.

Those persons then are the actual occupiers of it. It is impro-

per, therefore, to call it a right of common ; because it is holden

in fee by the corporation for the benefit of the resident bur- .$," -,

gesses. The corporation themselves, as a corporation, have

no benefit from the land, but the resident burgesses to whom it

is meted out annually by the leet jury. This view of the case

avoids the difficulty stated in the argument of rating persons

having a right of common running into several parishes : for

this is a case of persons having an equitable right to the land,

the fee of which is vested in the corporation for their benefit.

Per Curiam, Let the rate be sent back to the Sessions

to be amended by the insertion of

the burgesses occupying the land.
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A'o" 26th.
WARD against MALLINDER.

Where a ver- ~I"N trespass for breaking and entering the plaintiff's close and

forVc>rin
ken

-*- destr ying nis corn growing there, with the defendant's

trespass, sub- poultry, on not guilty pleaded, it was agreed at the assizes that

ject to an a ver(Jict should be taken for the plaintiff, with 10/. damages,
3,wfird or u<i"

mages, and subject to the award of an arbitrator, and the costs to abide the

the costs to event. The arbitrator afterwards awarded 10s. damages, but

event ; If the a^so f und that the trespass was wilful, being after notice, and
arbitratorfind that the defendant should pay the plaintiff his costs. The da-

daroaees the
|nages however being reduced below 40s., and there being no

plaintiff can- certificate of a Judge under the stat. 22 & 23 Car. 2.c. 9. that
not

,
ha

^?
his

u the trespass was wilful, the Master doubted whether he had
costs, though ,.,,.,.. t i

it be also authority under this direction of the arbitrator to tax the plain-
found that the

tiff his costs. Whereupon

wilful, and Clarke and Reader moved that the Master might be at liberty
that the de- to tax the plaintiff his costs. They admitted that the case of

should paythe Swinglehurst v. Allham (a) pressed against them : but endeavour-

plaintiff
his ed to distinguish it from the present by observing, that in that

costs beino-
case the arbitrator who had awarded under 40s. damages

directed to was silent as to the costs, which therefore properly followed
abide the ^ ]egai event : whereas here the arbitrator has expressly found
event, means r J

thelegal the trespass to be wilful, and directed the defendant to pay
event; and the costs. Either then this was a case within the statute

Of
6
ajudge to 22 & 23 Car. 2. c. 9. and the certificate of the arbitrator,

certify for who is put in the place of the judge, is equivalent to a cer-

the'stat! 22 tificate of the judge himself that the trespass was wilful : or

[ 490 ^ it is a case wholly beside that statute, being one where no
&23 Car, 2. certificate could be granted, and therefore the plaintiff would

the trespass is still be entitled to his costs under the statute of Gloucester;
wilful is not as in tl^ case of an execution of a writ of inquiry in tres-

tTthe^rbi- pass, where though the damages be assessed at less than 40s.

trator under the costs follow. They observed also that the two cases cited

reference

16 f
in Swinglehurst v - AUham, and on which the Court relied, did

not warrant the general conclusion drawn from them, that the

arbitrator's award of the trespass being wilful was not tanta-

mount to a Judge's certificate under the statute. For they were

not cases of trespass, and in neither did the arbitrator assume to

(a) 3 Term Rep. 138.

certify.
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certify. In one of them the plaintiffs against whom the award 1804.

was made were executors, and therefore not liable to costs :

and in the other the sum found to have been originally due to
against

the plaintiff was under 40s., and therefore in no event could he MALUNDBR.

have had costs. And (in answer to a question put by the

Court, how it could appear by the record that the trespass was

wilful so as to warrant them in giving judgment for costs, when
the verdict as entered on the roll would appear to be for da-

mages under 40*.,) they observed, (in which they were sup-

ported by the Master,) that the granting of a certificate by the

Judge is never entered on the roll.

Lord ELLEN BOROUGH, C. J. It is to be regretted that no

provision was made in the rule of reference for the event which

has happened, of the arbitrator's finding the damages to be

under 40*., but that the trespass was wilful, in which case a

Judge's certificate, if the cause had been tried and the same

conclusion come to before the Court, would have carried the

costs. We have however the authority of a decided case that

an arbitrator is not in this respect substituted in the place of a

Judge, to whom alone the statute has given the power of cer-
f 491 1

tifying for "costs. Then the case stands as a verdict for 10*.

damages, without a certificate ; and the costs being by the rule

of reference to abide the event, must be taken to mean the legal
event ; and therefore the plaintiff cannot have costs.

Per Curiam, Rule refused.

Voi,, V. B b
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Monday, RIGHT, on the Demise of W. FISHER, S. NASH, and J.

Nov. 26th. HYRONS, against ANN CUTHELL.

Where a lease
^ |~^HIS was an ejectment to recover possession of twelve cer-

for 21 years JL tain messuages and the appurtenances in the the parish of

p?oso
e

that
Stt BotolP/l

, Aldgate, in the county of Middlesex. The first

in case either count was on the demise of Fisher, Nash, and Hyrons ; the
landlord or second on the demise of Fisher and Nash only, which latter it

their respec- .
was admitted could not be supported. The premises consisted

tive heirs and of houses, formerly the property of one Moses Adams, and by

"ishedto de-
hira Demised by a lease dated 20th of October, 1789, to one

termine it at William Cuthell, (since deceased, whose representative the de-

firstu years

6
ên(^an * ^) for a term of 21 years commencing from Michael"

and should mas then last past. In which lease was contained a proviso
give six

t|jat i n -cage either landlord or tenant, or their respectivemonths no-
. r

tice in writing heirs, executors, &c. should be desirous at the expiration of
under Ms or toe fi rst 7 or 14 years of the term to determine the lease, and
their respec- > .// j
tivehands,ihe should give six months previous

" notice in writing under

[ 492 ] his or their respective hand or hands to or for the other or
term should

others, or for the heirs, executors, &c. of the other or others
cease ; held

' 7

that a notice of them, then the term should cease." Adams afterwards
to quit, sign- died, having made his will, wherein he appointed Fisher,
ed by two on- ,, '

,
"

.. . , , , ...

ly of three Nash and Hyrons his executors ()> who proved the will.

executors of Six months previous to the expiration of the first 14 years,

lessor^to* (ffyrons one ofthe executors being at that time abroad,) Fisher

whom he had and Nash by a notice in writing dated the 23d of March,

tHfoehofd 1803
>

recitin the indenture of lease of the premises to Wil-

as joint te- Ham Cuthell for 21 years, and the proviso abovementioned :

nants,express- an(j reciting further that Moses Adams had in his lifetime

tice to be made his will and appointed Fisher, Nash, and Hyrons his

given on be- executors, and that thev had proved the will and taken on
half of them-

telves and the third executor, was not good under the proviso, which required it to be

given under the hands of all three ; neither could such notice be sustained under thegeneral
rule of law, that one joint-tenant may bind his companions by an act done for his

benefit ; for non constat that the determination of the lease was for the benefit of the co-

joint tenant; which it was incumbent on the party who wished to avail himself of it to

prove. And the notice to quit being such as the tenant was to act upon at the time, no

subsequent recognition of the third executor will make it good by relation : nor was his

joining in the ejectment evidence of his original assent to bind the tenant by the notice.

() It was admitted that the messuages were freehold, and that the exe-

cutors who had a power to sell took as joint tenants in fee.

themselves
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themselves the execution thereof, and were still executors of

the same, proceeded thus :
" Now the said W. Fisher and

S. Nosh, do on the part and behalfofthemselves and the said J.

Hyrons hereby give you (the defendant) notice that they are

desirous and do intend at the expiration of the first 14 years of

the said term of 21 years to determine the said lease. And they
do further for themselves and the said J. Hyrons require and

demand of you the possession of all the premises at the expira-

tion of the first 14 years, &c. and give you notice to quit and

deliver up the possession thereof at that time accordingly.
1 '

Signed
" W. Fisher and S. Nash." At the trial of this case be-

fore Lord Ellenborough, C. J. at the last Westminster Sittings,

the plaintiffproved his case by producing the original lease, with

the proviso ;
the death ofAdams; his will, whereby the lessors

of the plaintiff were appointed his executors ; the possession of

the defendant under W. Cuthell deceased
; and the abovemen-

tioned written notice to quit, signed by two only of the execu-

tors, the other being abroad ; but no authority was proved from

the latter to the other two, to enable them on his behalf to de-

termine the lease, further than as it might be presumed by law

from the circumstances of the notice itself, and the ejectment

having been brought in the name of the three. It was objected
however by the defendant's counsel, that no such presumption
could be made, and that as the executors were joint-tenants
under the will, the two could not bind the third by such an act

as this, without his concurrent assent at the time, and that no

subsequent ratification of the third, even if such appeared,

(which was denied) would be sufficient to bind the defendant.

His- Lordship being of this opinion nonsuited the plaintiff. It

was moved on a former day in this term to set aside the non-

suit, on the ground that the notice itself, purporting to be given

by the authority of all three of the executors, must be taken to

have been so until the contrary were proved. That it need not

have been signed by either of them ; for if delivered by a com-

mon agent or steward, as by their authority, it would have been

sufficient, without proving specifically his warrant from each of

them individually. But that if there were any doubt of the

authority, the act of the two was recognized by the third, in his

permitting the ejectment to be brought in his name without any

complaint made on his behalf to the Court, that his name had

been used without his assent. And the case of Wilkinson v.

B b 2 Collet/

J804.
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against
CUTHEI.II.

[493]



493 CASES IN MICHAELMAS TERM,

J804.

RIGHT d.

FISHER
and Others

against
CUTIIEI.I/.

*[ 494 ]

[ 495 J

Collet/ (a) was referred to, where a receiver appointed by the

Court of Chancery for the benefit of infant devisees, cestuy que

trusts, was holden to be an agent lawfully authorized to give

notice to a tenant to quit, and in * default to make him liable

to pay double rent, within the stat. 4 Geo. 2. c. 28. s. J. in an

action brought in the name of the trustee who had been de-

creed by that Court to account, &c.

Gibbs and Espinasse now shewed cause against the rule. The
executors who took this estate as joint-tenants under the will

(which was admitted), could not act by a majority, but were all

bound tojoin in the notice in order to determine the lease under

which the defendant claims : and no authority was shewn from

Hyrom to the other two to determine it. [Lord Ellenborougk,

C. J. The rule oflaw is this, as laid down in Rud v. Tucker (6),

that every act done by one joint-tenant for the benefit of him-

self and his companion shall bind the other; but not those acts

which prejudice the other. The only question therefore for

consideration is, whether the giving notice to determine the

lease, whereby the joint-tenants are to acquire possession of the

estate, be such an act as must necessarily be a benefit to the

third joint-tenant, or whether it may prejudice him ?] Then

nothing appears from whence the Court can collect whether the

determination of the lease will be a benefit or a prejudice to

Hyrons. It is matter of individual judgment resting in the

opinion of those who are to give the notice. If the rent reserved

be an adequate one, and the tenant responsible, it might fairly

be considered by him as prejudicial. And if it be only doubtful,

the two joint-tenants have no right to elect for the third.

And if on the return of Hyrons from abroad he would have

*8i right to disaffirm the notice, it follows necessarily that the

defendant could not be bound by it at the time ; for the lease

being entire, the lessee was not bound to take notice to quit

two-thirds of the estate. He is entitled to hold all the pre-

mises, if bound to hold any of them. Then he is not bound to

accept any notice which is not binding upon all his landlords

as well as upon himself; for it must be such as he can with cer-

tainty act upon at the time ; and therefore if the notice to quit

may be disavowed afterwards by one, no subsequent recognition
of his can make it good ; because in truth it only becomes his

(a) 5 Burr. 2694.
(ft) Cro. Eliz. 803.

notice
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notice from the time of the recognition. If the tenant were

bound to quit at a certain time by a notice which is binding

upon those from whom he derives title, he of course would lay

out no more upon the premises than would suffice under his

lease for the period when his occupation is to cease ; whereas

if the term were continued for seven years longer, it might be

necessary or convenient for him to expend larger sums, and do

other acts within the period between the notice to quit and the

expiration of the 14' years, in order to profit by his subsequent

occupation of the premises. Then the notice in this case does

not even profess to state that the two executors had authority

from the third to determine the lease ; but only that they for

themselves and the third give notice, &c. The case of Wilkin-

son v. Colley (a) does not apply ;
for there the receiver appointed

by the Court of Chancery bad the authority of that Court for

letting the premises, and had been acknowledged by the tenant

himself as acting in the place of the original trustee, and he

had before received rent from the tenant in that character.

Erskine and Marryat in support of the rule. The notice to

quit p urports to be given by the authority of the three executors,
and must be taken so to be, at least till the contrary be proved :

more especially when it is followed up by the action of eject-

ment brought upon the demise of the three; which is not

merely to be taken as a subsequent recognition, (which might
be subject to the objection taken,) but as evidence of a prior

authority from the third executor who was abroad. But further,

the very nature of the act done furnishes a presumption that it

is beneficial to the absent joint-tenant; for it is to put an end

to a long lease holden at the original rent, and to restore to him

the possession of the estate. This is again strengthened by the

tenant's resistance to the ejectment; by which he proves his

own sense of the benefit of the lease to the possessor of the

land, and the benefit of possession to the owner must be in the

same proportion. And this is confirmed to be the opinion of

the absent joint-tenant himself, by permitting the ejectment to

be brought in his name. At any rate, the interest of the three

executors being apparently the same, the Court will not con-

clude that an act which appeared to be beneficial to the two was

prejudicial to the third, without some evidence to shew such a

1804;
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() 5 Burr. 2G94,
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distinction. For all acts done by parties, having a general au-

thority to act on the subject-matter, must be presumed to have

been rightly done until the contrary be shewn. Here the no-

tice given on behalf of all three is legal on the face of it, and it

lies on the defendant to shew that Hyrons did not consent to it

in the first instance, especially against the evidence of his having
since acted upon it, as if it had been issued by his authority.

Notice to quit given by a steward or agent has been always
deemed sufficient when the act is adopted and acted upon after-

wards by the owner, without proving a particular authority at

the time. As in Fitchet v. Adams (c), an entry by a stranger,
without authority, was holden good to take advantage of a con-

dition broken, if it were assented to before the day of the demise

laid in the declaration in ejectment by the heir at law. [Lord

Ettenborough C. J. There no third person's act was to depend

upon the validity of the entry at the time it was so made. Law-
renceJ That case goes upon the principle that omni sratihabitio

retro trahitur et mandata ceqtiiparatur. But that cannot apply

to a case like the present, where the tenant was entitled to re-

ceive such a notice as he could act upon with certainty at the

time.] The tenant could not have been injured if he had ac-

quiesced ; for the absent executor could not have shewn that

the act done was prejudicial to him.

Lord ELLENBOROUGH, C. J. This was a notice to quit given

to the tenant under a proviso in a lease for 21 years, that in case

either party wished to put an end to the terra at the expiration

of the first 7 or 14 years, six months' previous notice in writing

should be given under his or their respective hands. Now this is

a notice signed by two only of three joint-tenants, under whom
the defendant held, purporting however to be given on behalf

of themselves and the other. It is a notice to defeat an estate :

the person therefore to whom it is given ought to be assured at

the time he receives it, and when he is to act upon it, that if

he deliver up possession at the end of the six months, he will be

acquitted of all further claims in respect of the remainder of

the term. But if two only of the three joined in the notice,

how could the defendant be assured of this ? How could he be

assured that the third might not disavow the notice afterwards,

and claim the defendant still as a tenant to him ? But it is said,

(> 2 Stra. 1 123,

1 that
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that Ifyrotts suffering the ejectment to be brought in his name
is a ratification of the others' authority. But a ratification

given afterwards will not do in this cdse ; because the tenant

was entitled to such a notice as he could act upon with cer-

tainty at the time it was given ; and he was not bound to sub-

mit himself to the hazard whether the third co-executor chose

to ratify the act of his companions or not, before the six months

elapsed. Then the rule of law is relied on to shew that the

two joint-tenants who signed the notice had authority to bind

the other in this case : and it is asked how the act appears to

be' prejudicial to the third ? But it is not necessary for the de-

fendant to shew that it would be prejudicial to Hyrons. The
rule of law is, that every act of one joint-tenant which \sforthe

benefit of his co-joint-tenant shall bind him. And it is a con-

dition on the part of those who set it up and would avail them-

selves of it as binding, to shew that it was beneficial to Hyrons.
For the two joint-tenants had no right to bind the third in his

absence, unless the act done appear to have beenfor the benefit

ofall: and how does that appear ? Subsequent acts cannot be

brought in aidi It must be done under a competent authority
at the time. And in order to satisfy the cbntfition on which

the lease was to be defeated, the notice ought to have been

given tinder the respective hands of the three executors.

GROUSE, J. The tenant who took the entire lease of the

whole was not bound to accept notice to quit a part only, but

such notice only as was obligatory upon all the joint-tenants.

Here there was a proviso in the lease, that in case either party
wished t6 put a"n end to it at the expiration of the first 7 or 14

years, it should be lawful so to do upon giving the other six

months' previous notice in writing under his or their respective

hands. That was not done in this instance ; for the notice was

only signed by two out of three of the persons interested, and

therefore the tenant was not bound by it.

LAWRENCE, J. I think there is great weight in the argu-
ment of the defendant's counsel, that for the notice to be good
it ought to be binding on all the parties concerned at the time

when it was given, and not to depend for its validity, in part,

upon any subsequent recognition of one of them : because the

tenant is to act upon the notice at the time, and therefore it

should be such as he may act upon with security. But if it be

to depend upon a subsequent ratification of one of the joint

tenants.

1804.
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tenants, landlords, whether or not it is to be binding upon

him, the condition and situation of the tenant must remain

doubtful till the time of such ratification. Now the intention

of the parties to the lease was, that the tenant should not be

obliged to quit without being apprised of it for a certain time,

that he might have an opportunity to provide himself with

another dwelling ; but if a ratification will do, instead of six

months, he might not know certainly for as many days or hours

whether he must quit or not. The rule of law, that omnis

ratihabitio retro trahitur, Sfc. seems only applicable to cases

where the conduct of the parties on whom it is to operate, not

being referable to any agreement, cannot in the mean time

depend on whether there be a subsequent ratification. But

here the intermediate acts of the tenant referable to the terms

of his lease are to be affected by relation.

LE BLANC, J. I cannot satisfy myself that the nonsuit

was wrong. Here is a power of determining a lease by the

notice to quit of three persons ; and two only give the notice :

then I must be satisfied that they had authority to bind the

third, before I can 'say that their notice was good. And when
I see that by the terms of the proviso the notice is to be given
under their respective hands, I cannot say that a notice under

the hands of two only is good. Besides, the tenant is to act

upon this notice at the time, and he must be satisfied that it is

such a notice as will bind all the three. No evidence was
offered to shew that the two acted by the authority of the

third; and if the defendant had yielded to it, and could not

have proved the concurrence of Hyrons to it, the latter might
afterwards have disavowed the act of his co-joint-tenants, and
have come upon the defendant for his rent.

Rule discharged.
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1804.

Doe ex dem. THOMAS STOPFORD against ROBERT STOPFORD. Tuesday,
Jfov. 27th.

EJECTMENT
for the moiety of certain premises situateat The word

Daltonia the county of Lancaster, upon two demises for
carry a'lease-

14 years, one stated to be made on the 23d of April 1799, and hold estate,

the other on the 25th of March 1803. Plea, not guilty. At Jjjjjjj^
the trial before C/iambre, J. at the Spring Assizes 1804, at ing three sons

Lancaster* a verdict was taken for the plaintiff, subject to the j
nj

'J

1

!

6

. . , . .
J

daughter, and
opinion of this Court, on the following case; leasehold es-

Richard Stopford, being seised to him and his heirs of an **te and per-
. . . , . . , TT tnnn sonal funds,

estate pur auter vie in the premises in question, in May 1779 devised one

died intestate, leaving his widow Jane, and an only son, John leasehold es-

Slopford, who thereupon became in like manner seised of the
esi s n "and"

same estate. John Stopford the son had three sons, Richard the other lease-

eldest, Robert the defendant, the second, and Thomas the lessor J^^Jj
8

of the plaintiff, the youngest, and one daughter. John Stopford directing his

died so seised in December 1779, having by his will dated 1st of ^vland
.December 1779, and duly executed, devised as follows :

* e

First, apply
therents

I direct all my just debts, funeral expenses, and the probate,
until they

&c. ofmy will to be paid out of my personal estate ; and I de- andthen d^
'

vise and bequeath all that my messuage and tenement, with the reeled a cer-

lands, &c. in Dalton in the county of Lancaster, being lease-
t ou^ ^!

hold, under R. W. B. Esq. and now in the occupation of W. terest for the

N. as farmer thereof, unto my son Richard Stopford, to hold the
J^Sowrfwra^L

same from and after the decease of my mother to him, his heirs, r 502 j

executors, &c. during all the residue of my leasehold estate and mduitate, and

interest therein. And I devise and bequeath all that my mes- death or mar-

suage or dwelling-house and tenement in Mawdesley aforesaid, riageitshould

whereat I now live, and the lands, &c. being leasehold under ^d\\ he-
Sir R. II.

;
and also all those my closes, &c. called the closes on tween his

Blackmoor in Mawdesley aforesaid, which I hold by lease under th
,

ree son
?

share alike ;

under age,
issue, the SHARE of him or her deceased should go equally amongst his surviving sons :"

held, that the word SHARE in the last clause referring, as it must do, to the whole share or

portion of the daughter, must have the same meaning as to the sons, and must comprise the
leasehold as well as personal funds before given to them ; and that upon the death of the
eldest son, under 21, and without issue, the leasehold estate devised to him went equally
between the two surviving sons,

the
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the earl of Derby, unto my son Robert Stopford, to hold the

same to him, his heirs, executors, administrators, and assigns

during all my several and respective estates and interests there-

in. Provided that my executors, and their executors and admi-

nistrators, shall hold, manage, and dispose of all and every my
said messuages, tenements, closes, &c. hereinbefore devised till

such time as my said sons to whom the same are given shall

respectively attain the age of twenty-one years ; and till that

time dispose of and apply the clear yearly rents, issues, and

profits therefrom arising in manner hereinafter mentioned.

And I give and bequeath onto E. Caunce and JR. Culshaw mjr
executors afternamed, their executors and administrators, 340/.

upon trust that they and the survivor, &c. place the same out at

interest, and out of the yearly interest shall pay unto my wife

Elizabeth 151. a year during her life (durante viduitate), &c.

And if the principal sum of 340/. shall make more interest than

151. yearly, I direct that the overplus, as well as the same prin-

cipal upon my wife's decease or marriage, whichsoever shall

first happen, shall go unto and be divided equally amongst my
sons, Richard Stopford and Robert Stopford, and my son Thomas

Stopford, their respective executors and administrators share

and share alike. And I give and bequeath to my daughter Jarte

Stopford, her executors and administrators, 600/., to be paid her

as soon as she shall attain the age of twenty-one years. And
all the rest, residue, and remainder of my worldly effects not

hereinbefore disposed of, I give, devise3 and bequeath to my said

three sons Richard, Robert, and Thomas, to be divided equally

amongst them, their respective executors and administrators,

share and share alike, when and as soon as they shall attain the

age of twenty-one years. And I direct that the profits and

produce ofmy real and personal estates shall be applied towards

bringing up my said children till of age. And I further direct,

that if any of my children die under age, and without lawful

issue, the SHARE ofhirti or her deceased shall go equally amongst

my surviving sons. And. I hereby constitute and ordain the

said E. Caunce, and R. Culshaw my joint executors, &c." Jane

Stopford, the mother of the testator John Stopford, died in July
1781. Richard Stopford, the devisee of the premises in Dalton

mentioned in the will, died inAvgmt 1785, at the age ofsixteen

years, intestate, and without issue. From the testator's death'

until the defendant Robert Stopford, the nex* brother and hei*

at
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at law of Richard Stopford the devisee came of age, the execu- 1804.

tors were in the receipt of the rents, issues, and profits of the

premises devised to Richard Stopford; since which the defend- Sroroiii

ant, Robert Stopford) has had the possession of them. The lives again*

upon which the estate is held are still in being. This action is
STOFFOKD.

brought by the lessor ofthe plaintiff Thomas Stopford,be'inf* the

youngest son of John Stopford the testator who attained his age
of 21 years on the 22nd of April 1799, to recover the moiety of

the said leasehold estate in Dultou, to which moiety he lays claim

by virtue of his father's will. The question for the opinion of

the Court was, whether, upon the construction of the will of

John Stopford) the lessor of the plaintiff has become entitled to

a moiety of the said leasehold estate ? If the Court should be
[ 504 ]

of opinion that he is, then the verdict to stand ; if not, then a

verdict to be entered for the defendant.

This case was argued in Trinity term last by Holroydfor the

plaintiff, and Scarlett for the defendant, who severally com-

mented upon the different clauses of the will. The former

contended, that in the concluding devise in the will, wherein

the testator directs, that " if any of his children die underage,
and without lawful issue, the SHARE of him or her deceased

should go equally amongst his surviving sons," the word SHARE
was intended to carry the leasehold property specifically devised

to the two eldest sons respectively, in case of the death ofeither

before 21, &c. as well as the personal funds before bequeathed
to them. The latter contending, that the meaning of the word

share must be limited to the residue of the personal funds only,

of which there was sufficient to satisfy it, according to its ordi-

nary construction, and the sense in which it was used in other

parts of the will. And he intimated that the Master of the

Rolls had once been of this opinion, when the same parties

were before him, upon the construction of this will. But in

reply it was stated, that his Honour had afterwards entertained

doubts on the subject, and that Chambre J., before whom this

ejectment was tried, had finally been of opinion with the lessor

of the plaintiff.

The Court then said, it would be proper for them to consider

the case more deliberately before they delivered their opinion

upon it. And now
Lord ELLENBOKOUGIJ, C. J. delivered the opinion of the

Court*

The
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1804. The question, whether the lessor of the plaintiff, the youngest

DoE~d son> ^e entitled to a moiety of the leasehold estates devised to

STOPFORD Richard Stopford, the eldest son of the testator, in the event

against which has happened of Richard's death under age and without
STOPFORD

issue, depends upon the meaning of the word share in this part
of the will. Its sense, as that of every other word capable of

several distinct meanings, is properly to be collected from the

context in the place where it occurs. In another part of the

will, t . e. where the 340/., and the overplus of interest after

paying thereout 151. a year to the testator's wife is spoken of,

and directed to be divided equally amongst his three sons and

their respective executors and administrators share and share

alike, the word share necessarily means an equal proportion of a

personal fund to be divided amongst them. In the bequest of

the residue of his worldly effects to his sons and their respective

executors and administrators, it means in like manner an equal

proportion of a personal fund. In the last instance in which

the word share occurs, (which is the instance in question), after

having directed that the profits and produce of his real and

personal estate should be applied towards the bringing up his

sons till of age, the testator orders that if any ofhis children

should die under age without lawful issue,
u the share of him or

her deceased should go equally amongst his surviving sons."

Here the " share of her deceased" can mean only the entire for-

tune or portion before given to the daughter under her father's

will, z'. e. her 600/. for she had no participation with her bro-

thers under the will either in the legacy of 340/. and the con-

tingent overplus of interest thereupon beyond the 15/. a year

given thereout to the wife, nor in the residue of worldly effects.

L 506 ] If therefore the word share can only mean (as it only can) in

respect to the daughter her entire portion or share assigned her

under the will, it is reasonable to give it the same meaning in

the same place in respect to the sons, unless the intention of the

testator to be collected from any other part of the will, or some

rule of law, should be contravened thereby. But neither of

these effects follow from giving this construction to the word

share as applied to the son's interests under the will. It occa-

sions indeed, what may be attended with some inconvenience,

(and a wish to avoid which, and a probably presumed intention

in the testator on that account, inclined me at first to a different

construction) i. e. the necessity of dividing what is an entire te-

nement
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nement as between the lord and tenant, between two surviving 1804.

sons, as several tenants of their respective shares of the same :

an inconvenience, in respect to the payment of rent, contribu- STOPFORD

tion to fines of renewal, and the like, which, as far as it exists, againtt

the testator had in the first instance steered clear of, by giving

the several holdings entire to each of his sons to whom he de-

vised the same. But upon consideration I do not feel that this

circumstance can weigh against the otherwise clear and necessary

meaning of the word share as it occurs in this place. We are

therefore of opinion that the lessor of the plaintiff, the younger

brother, is under this word share entitled to a moiety of the

leasehold estate for lives, which was in the first instance devised

to his brother Richard; and that the whole thereof does not

descend to Robert, the elder of the two brothers, as heir at law

of Richard; and of course that the verdict in favour of the

plaintiff for such moiety ought to stand.

Postea to the Plaintiff.

507]
Tuesday,

NICHOLSON and Another against WILLAN and Another. Mu.27th.

THIS
was an action on the case against the defendants as where one

common carriers, wherein the first count of the declara- delivered

tion stated, that the plaintiffs, on the 20th Feb. 1803, at Netting- f t,afa<?'to

Vt

ham, caused to be delivered to the defendants, and the defend- common car-

ants then and there accepted of the plaintiffs certain goods of the
"^faTniaiP

plaintiffs
of a certain value, viz. 1001. to be by the defendants paying no ex-

carried by the London and Leeds royal mail coach, which was to l
ra Pric

||.

and

depart in the same morning from Nottingham, to be delivered to notice which

the plaintiffs
for certain reasonable hire to be paid to the de- llad

?
e

j
>

.

1?

fendants on that behalf: and that although the said mail coach owner the

did on the morning of the day and year aforesaid depart from carriers had

Nottingham for London, yet the defendants, not regarding their would not be

duty, &c. instead of carrying the said goods by the said mail accountable

coach, or delivering the same goods in London, &c. wrongfully, a e a&oJTffce

and without the licence and against the will of the plaintiffs, value of 51.

carried the said goods from Nottingham by a different coach, not
"
u

N

red^nd"paid

for according-
ly : held, that the goods having been sent by a different carriage and lost, the owner could
not recover the value against the carriers ; for the loss happened by no tortious conversion
nor by a renunciation of their character as common carriers, but only by a negligent dis-

charge of their duty as such. Nor could he recover even the 51. as by the terms of the
notice the carriers stipulated not to be answerable at all for goods above 51. value, unless

paid for accordingly.

being
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being a mail coach, and took such bad care of the said goods

NICHOLSON
that they were lost

>
&c> The sec nd count stated a general

against contract to carry the goods from Nottingham to London, and
WIJAAK. that they were lost by negligence. The third count stated a

special delivery to and acceptance of the goods by the defend-

ants, to be carried from N. to L. by the mail coach, or if not
sent by the mail coach, then to be re-delivered to certain per-
sons at N. for the use of the plaintiffs ; and then averred a
breach of that contract by not sending the goods by the mail

and detaining them from those persons at N., and afterwards

[ 508 ] losing the goods by negligence. The fourth count stated a

general contract by the defendants to take care of the goods
for a certain reward, and that by their negligence the goods
were lost. The fifth was a count in trover. Plea not guilty.

At the trial before Lord Ellenborough, C. J. at the Sittings after

last term at Guildhall, it appeared that the defendants were pro-

prietors of two coaches travelling from Leeds through Notting-

ham, to London, the one a mail coach, the other a heavy coach,

which went out six hours later every day than the other. The

parcel in question, containing goods to the value of 58/. was (as

a witness for the plaintiffs proved, and which the jury found to

be true,) delivered and accepted to be carried by the mail coach.

It appeared however to have been booked to go by the heavy

coach, and to have been afterwards lost, but whether in a course

of conveyance by the heavy coach, or out of the warehouse, or

how otherwise, did not appear. It was proved that the defend-

ants had for some time before put up an advertisement on a

board in their office at Nottingham, and ofwhich the plaintiffs

were also proved to have had notice, in the following terms :

" Take notice, that the proprietors of coaches transacting bu-

siness at this office will not be accountable for any passengers'

luggage, money, plate, jewels, watches, writings, goods, or any

package whatever (if lost or damaged) above the value of51. UN-

LESS insured and paid for at the time of delivery, and demanded

in one month after such damage was sustained." (Signed by

one of the defendants.) The jury found a verdict for the plain-

tiffs for 5/., subject to the question which was reserved by his

Lordship for the opinion of the Court, whether the verdict

should stand for that sum, or be entered for 581. the value of

[ 509 3 the goods, or whether a nonsuit should be entered. A rule

having been obtained in the last term for entering a nonsuit,

Erskinc
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Erskine and Cawley shewed cause against it, and contended,

1st, That the plaintiffs were entitled to recover the whole value

of the goods, as upon a breach of the special contract laid in

the first count, whereby the defendants, after contracting to

send the parcel by the wail, had sent it by another coach. The

gist of that contract was, that the goods should be sent by a

particular mode of conveyance, which the plaintiffs might
think was more safe as well as expeditious than any other, and
would on that account be content to stand their own insurer

against any loss beyond the 51. which the defendants at all events

engaged to make good. The defendants do not in their notice

object to carry for the ordinary price goods above 51. in value,
but they stipulate that they will not insure them from loss above

5/. for that consideration : by this must necessarily be under-

stood losses arising from accident or misfortune, which as com-
mon carriers they would otherwise be liable to answer for at

common law, and not such as arise from their own wilful mis-

feasance. Their liability then arises, not from any implied

negligence in t,he execution of the contract for carrying, but

from actual misfeazance in doing an act which put it out of

their own power to perform their contract in the manner sti-

pulated. If the goods had been sent by the mail and lost, the

defendants would so far have performed their contract within

the terms of the notice, that at most they would not have been

answerable for above 51. : but here there was no inception of

the contract of carriage by the mail. The breach of contract

therefore is collateral to the notice, and the same as if the de-

fendants had thrown the parcel into the streets, where it was

lost or destroyed. As in Ellis v. Turner (a), a carrier having

carried the goods beyond the place where he had stipulated to

leave them, after which they were lost, it was ruled to be a case

out of his general notice not to be liable beyond 101. per cent,

and that he was liable to pay the whole loss. A pawnee (b) is

not liable if the goods be stolen without his default : but if

they be taken from him while using them contrary to his con-

tract, be loses his privilege. But, 2dly, it is not competent to

common carriers, such as the defendants are, to limit their com-

mon law liability by means of general notices. If their reward

be not adequate to their risk, they should accept specially (c) in

(a) 8 Term Rep. 531.
(ft) Coggs v. Bernard, 2 Ld. Ray. 9 IT.

(c) Kenrig v. Eggletton, All. 93. Morse y. Slue, I Ventr. 338, Tich-

burne v. White, 1 Stra. 145.

eacb

J804.

NICHOLSON

against
WlLLA.V.

[510]
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1804. each case at a rate proportioned to the value of the goods.
Carriers have been for some years gradually encroaching on

NICHOLSON iL . 111 -u-i-x i- * .-

against
tneir general legal responsibility, and extending from time to

WILLAN. time their exemptions till the policy of the common law is en-

tirely defeated. In Gibbon v. Paynton (a), where such notices

were first considered, the exception was only ofmonies, jewels, or

other like valuables, for carrying which a certain higher rate

was demanded. The plaintiff there sent money hid in an old

bag of hay; and held that he could not recover for the loss of

the money, because it was a fraud upon the carrier. Now the

exceptions extend to all goods whatever. In Doct. & Stud.

270. Dial. 2. c. 38. after speaking of the general liability of a

carrier it is added,
" and if he would per case refuse to carry

goods unless promise were made unto him that he shall not be

[ 511 ] charged for no misdemeanor that should be in him, the promise
were void ; for it were against reason and good manners." The
same thing is said in Noy's Maxims 92. And this doctrine

was lately confirmed by Lord Kenyan in Hide v. The Pro-

prietors of the Trent and Mersey Navigation (6), who said,

that common carriers could not discharge themselves from

losses by any act of their own, as by giving notice.

Garrow and Wigley contra. The goods were delivered to

and accepted by the defendants in their character of carriers,

and the notice which applies as well to the mail as the heavy

coach, and was communicated to the plaintiffs, amounts to a

special acceptance on the part of the carriers, which the autho-

rities prove may legally be made. Then however an indictment

or action might have lain against them for refusing to accept
the goods otherwise than specially, yet having so accepted them,

they can only be liable on their special contract. If the goods
had been lost immediately after such acceptance, the defendants

certainly could not have been charged further than the terms of

the notice warranted : then it cannot make any difference that

they were lost in the progress of their carriage out of the heavy
coach. Now by the terms of the notice the defendants ex-

pressly refuse to make good at all the loss of goods ofthe value

of more than 5/. (as these confessedly were), unless insured and

paid for accordingly. The plaintiffs therefore, if bound by the

terms of the notice, are not entitled to recover even the 51. as

was ruled in Izett v. Mountain (c). For upon the first count,

(a) 4 Burr. 2298. (ft)
1 Esp. N. P. Cas. 35.

(c) 4 East 371.

2 the
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the plaintiffs fail in proving their allegation that the defendants

accepted the pa reel upon *the terms there stated, which are not
JJICHOLSON

consonant to the terms of the notice
;
and this applies to all the against

other counts stating a contract; and the fifth count in trover WIILAN.

cannot at any rate be maintained, without shewing a wilful *[ 512
|

and tortious act, by which the loss happened; of which there

is no evidence. For at the most, the sending them by a differ-

ent coach was no more than an act of negligence : they still

acted in their character of common carriers.

Cur. adv. vult.

Lord ELLENBOIIOUGH C.J. in this term delivered the jud'g-

naent of
(
the Court ; and after stating the several counts in the

declaration, and observing that as there was no evidence appli-

cable to an alternate contract of the kind laid in the third count,

that count may be laid out of the question; and also stating the

several facts proved at the trial in the manner before set forth ;

proceeded thus :

On the part of the plaintiffs it was contended that they were

entitled to recover the 58/. the value of the goods, notwith-

standing the notice given by the advertisement, which excludes

from the carriers' general responsibility for the same at common
law all goods above the value of 5/. unless the terms therein

specified, namely, of insuring and paying for the goods at the

time of delivery, should be complied with, and which was not

done in this instance. The ground on which they so contended

was that the loss in question was one not incurred in the course

of their employment as carriers, but occasioned by an act of

tortious conversion in direct contravention of the terms on

which the goods were delivered to and accepted by them. But
to found this argument there was no other evidence but the [513 ]

mere fact of the booking of the goods for a different coach, and

a subsequent non-delivery, which can amount to no more than

a negligent discharge of duty in their character of carriers, and

not to an entire renunciation of that character and of the duties

attached to it, so as to make them guilty of a distinct tortious

misfeazance in respect to the goods in question.

It was also contended on the part of the plaintiffs that such a

special acceptance of goods by a common carrier as is contained

in the defendants' notice is contrary to the policy of the com-

mon law, which has made common carriers responsible to an

indefinite extent for losses not occasioned by the only excepted
causes of loss, viz.

" the act of God and the King's enemies."

VOL. V. Cc But
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NICHOLSON

against
VVlLLAN.

[514]
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Bat considering the length of time during which, and the ex-

tent and universality in which the practice of making such

special acceptances of goods for carriage by land and water has

now prevailed in this kingdom, under the observation and with

the allowance of courts of justice, and with the sanction also

and countenance of the Legislature itself, which is known to

have rejected a bill brought in for the purpose of narrowing the

carriers' responsibility in certain cases, on the grounds of such

a measure being unnecessary, inasmuch as the carriers were

deemed fully competent to limit their own responsibility in all

cases by special contract : considering also that there is no case

to be met with in the books in which the right of a carrier thus

to limit by special contract his own responsibility has ever been

by express decision denied : we cannot do otherwise than sus-

tain such right in the present instance, however liable to abuse

and productive of inconvenience it may be ; leaving to the Legis-
lature if it shall think fit to apply such remedy hereafter as the

evil may require. In the absence therefore of any evidence to

support the plaintiffs' claim as founded upon a supposed tortious

conversion of the goods in question, and of any valid objection

in point of law to the special terms of acceptance contained in

the defendant's, the carrier's, notice, we cannot help giving ef-

fect to those terms in the notice; by which, inasmuch as the

goods in question were above the value of 51. and not insured

and paid for at the time of delivery, the plaintiffs are not ac-

countable for the same : and of course the verdict even for the

5/. must be set aside, and a nonsuit entered.

A nonsuit entered.

Tuesday,
Nov. 27th.

WYNNE and Another against RAIKES and OTHERS.

first count of the declaration stated that on the 9th of

November 1801, Aquila Brown drew a bill of exchange on

tne defendants for 500/. payable to the order of Thomas Andrews

tt rfrora

the^rawees
of a bill in

England to

the drawer in

America, stating thai " their prospect of security l>cYng so much improved they shall accept

or certainly pay the bill," is an acceptance iu law, although the drawees bad before refused

to accept the bill when presented for acceptance by the holder, who resided iu England,

and again after the writirig such letter refused payment of t when presented for paymenfl;

and afthough such letter written tfefore wera net received by the drawer in America till

aiiier the bill became due.

and
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and Butler at GO days' sight; that Thomas Andrews and Butler 1804*.

indorsed the said bill to the plaintiff*; and that the defendants,

upon sight thereof, duly accepted the bill. There were also

counts for money paid, and for money had and received. The
defendants pleaded the general issue, and at the trial before

!<ord FJfenborough C. J. at the sittings after last Hilary term at

Guildhall, a verdict was found for the plaintiffs, for 5551. subject
to the opinion of this Court on the following case.

On the 9th of November 1S01, Aquiln Brown, who resides at

Baltimore in North America, drew the bill of exchange in ques-
tion at that place upon the defendants, who reside in London,
and for a valuable consideration paid the bill to Thomas Andrews L ^** J

and Butler, residing inBaltimbre, who afterwards for a valuable

consideration, indorsed it to the plaintiffs, who reside in London.

On the 9th of November 1801, Aquila Brown, by letter of that

date, advised the defendants of having value on them by divers

bills amounting altogether to 554:81. 14s. 2rf. sterling, of which

the bill in question was one, the amount of which bills Aquila
Brown in that letter requested the defendants to honour with ac-

ceptance, and place the amount to his debit, and which letter of

advice was duly received by the defendants. The plaintiffs, on

receiving the bill in question in England, presented it on the 2d

of January 1802 to the defendants for their acceptance, but the

defendants refused to accept it. On the 13th of January 1802

the defendants wrote a letter to Aquila Browv, the drawer,
which letter, after mentioning some damage which the cargo of

the Chesapeak consigned to the defendants, had sustained, and

difficulties in which it had been involved ; as also an attachment

laid upon the property of Aquila Brown in the hands ofthede-

fendants, (among other things) contains the following passages:
" Under these circumstances, while your property in the Chesa-

peak appeared in so very questionable a state that we could not

tell what security to rest upon it, you could not expect that we
could interfere for any of your bills refused by Mr. Mangin, or

even accept all the bills of yours which came in upon us. Several

of them of course have been noted for non-acceptance, and
Messrs. Finlay, Bannatyne and Co. have officiously sent you a

protest on that for 5bll. 15s. for non-acceptance. We have

however now the satisfaction to mention to you that Mr. Man-

gin, having resolved to pay many of your bills on him, Messrs.

Mellish and Co. have taken off the attachment in our hands, [ 51Q
Cc2 and
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1804. and since the receipt of Messrs. Muilmari's letter of the 5th in-

stant, our prospect of security on the Chesapeak is so much im-

a<^nsi proved that we shall accept orcertainlypay all the bills which have

KOIKES. hitherto appeared ; the one for 6500/., the 19th of October, has

not yet been presented to us, but we will hope that the state of

your funds "will likewise permit us to take care of that." The bill

in question was one of those which had appeared prior to the

writing the above letter of the 13th January 1802, and which let-

ter was received byAquila Brown in America on the 19th March

1802. On the Cth of March 1802, which was 60 days and

three days of grace after the bill in question was presented for

acceptance, the plaintiffs presented the bill to the defendants for

payment ; but the defendants refused to pay the same, and the

plaintiffs caused it to be protested for non-payment. Aquila

Brown, the drawer of the bill, was at the time the same was

drawn indebted to the defendants in the sum of 5000/. and

hath so continued to the present time. The question for the

opinion of the Court was, Whether the plaintiffs were entitled

.to recover. If the Court should be of that opinion, the present

verdict to stand ;
if otherwise, a nonsuit to be entered.

Littledale, for the plaintiffs, relied on the case of Clarke v.

Cock () as in point to shew not only that an acceptance of a

bill may be by parol or collateral writing, but also that the terms

of the defendants' letter of the 13th of January J802, wherein

they state " that the prospect of security in the Chesapeak was

so much improved that they shall accept or certainly pay all the

bills" which had then appeared, did in law amount to an accept-

F517 1
ance - In that case the acceptance was by letter to the drawer,

acknowledging notice of the bill having been drawn, and assur-

ing him that it would meet with due honour from him. The

.only difference between the two cases is, that here the letter of

the defendants was not communicated to the plaintiffs before the

bill became due. But however material that might have been

if the letter were to be considered merely as a special agreement
to accept or pay the bill, it matters nothing considering it as in

itself a legal acceptance of the bill
; which is a technical term,

bindingthe acceptor equally into whosesoever handsthe billsslia'l

come, and not merely confined in its operation to the particular

person to whom the promise was made, or any other to whom it

may have been communicated previous to the bill becoming

() 4 East, 57.

due.
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due. If the promise to accept, so made, were to be considered 1804.

only as a special agreement, the liability of the acceptor would
~

be continually varying, according as the bill got into this or the
against

other person's hands, who had or had not notice of the special
HAIMI.

agreement, and who had or had not taken the bill upon the cre-

dit of it. According to the known practice and law of mer-

chants, it is sufficient to fix the acceptor absolutely, if his pro-

mise to pay be made to the drawer, who is the fountain-head of

the bill, or to the first indorser by whom it is put into circulation.

When the letter had once passed out of the defendants' hands,

it had its operation, and they had no further concern with the

bill than to pay it when due. In the case of Powell and

Another v. Monnier (a) the plaintiffs, indorsees, had received

the bill before the letter ofMonnier to the drawer, promising that

the bill should be duly honoured, was written, and which was

holden to be an acceptance. The plaintiffs therefore could not [ 518 ]

have taken the bill on the credit of the letter. So in Picrson v.

Dunlop (6) there was a prior refusal to accept given to the

holder, as in this case ; yet a subsequent letter to the drawer,

saying that his bill would receive due honour was considered as

an acceptance : and some expressions to the contrary, attributed

to Lord Mansfield in one part of his judgment, were noticed by
Lord Ellenborough in Clarke v. Cock (c), as clashing with what

was said by the same noble judge in Pillans v. Van Mierop (d)}

and with other authorities.

Puller^ contra, at first proposed a question whether the letter

of the 13th of January did amount to a positive promise to

pay the bill even as between the drawer and acceptors : but

finding the opinion of the Court decidedly against him on that

point, he proceeded to distinguish this from the other cases, by

observing that here the defendants had expressly refused to the

holders, the plaintiffs, to accept the bill, and they followed up
such refusal, after writing the letter of the 13th of January to

the drawer, by denying payment. That letter, therefore, can

only be taken to be a private engagement to the drawer to pay
the bill when it became due, upon the supposition that they
should then have funds of his in their hands, but accompanied
with a direct refusal to accept the bill, so as to make themselves

(a) 1 Atk. 61 1. (b) Cowp. 571. (c) 4 East, 70.

00 3 Burr. 16669.

liable
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1804. liable upon it in the hands of a third person. The promise io
"

pay to the drawer never reached him in America till after the
\TYIVXB

against
^M had become due and had been refused payment. It could

RAJKES. not then have any operation. In order to have effect it must

have relation to an existing bill, according to Johnson v.

L 519 ] Callings (a); and it cannot vary the case whether the promise
be made before the bill is drawn, or after it is due and has been

refused payment, when the operation of it is spent. In Beawes
1

Lex Mercatoria 454. pi. 16. it is said that "
if the possessor of

the bill hath neglected to demand acceptance before the drawer's

failure, and the person to whom it is directed has advice thereof,

he cannot be compelled to accept the draft, though previous to

the knowledge of the drawer's misfortunes he had acquainted him

-with his intention to honour his bill." As to the case of Powell v.

Monnier, the defendant, after giving the drawer the promise to

accept, kept the bill in his hands ten days previous to the time

when it became due, without objection, and then returned it to

the indorsees ; and for several days after he had so received it

the drawer continued solvent; by which laches the acceptor

clearly made the bill his own. [Lord Ellenborough, C. J. It

does not appear by the report that that formed any part of the

ground of Lord Hardwicke's decision. He went on the ground
that the letter was an acceptance.] Here the letter never

reached the drawer till after the bill had become due and was

refused payment ; so that it could not possibly have influenced

any person to take the bill. And it is on this ground that a col-

lateral promise to accept was considered by Lord Mansfield in

Mason v. Hunt (b) as constituting an acceptance. And this

was confirmed by Le Blanc, J. in Johnson v. Collings (c). Here

however the possibility of the promise influencing any third

person is negatived by the circumstances of the case.

[ 520 ] Littledale, in reply, observed, that the payees in America

would act upon the letter when received, and therefore it would

influence the conduct of third persons.

The Court considered the case of Powell v. Monnier to be in

point to the present : but as it went somewhat further than the

other cases, they wished to see if there were any other report of

it varying from that in Atkyns. Upon this day
Lord ELLEN BOROUGH, C. J. delivered judgment.

() 1 East 98. (ft) Dougl. 299. (e) 1 East, W5.

2 Thi*
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This case, in all its material circumstances, resembles that

of Powell v. Monnier, 1 Atk. 611., the authority of which has

not been, as far as we have been able to find, ever shaken.

The letter of the defendants, stated in the case to have been

written on the 13th of January 1802 to Aquila Brown, the

drawer, when the bill in question, amongst others drawn by
him upon them, had been refused acceptance, after commenting

upon the circumstances which had before made the properly of

the drawer appear to them, the defendants, to be in a very

questionable state, particularly in respect to what the drawer

had in the Chesapeak, says,
" Our prospect of security in the

"
Chesapeak is so much improved that we shall accept or ccr-

u
tainly pay all the bills which have hitherto appeared." And

the first question in this case is, Whether this promise be an

acceptance? If either branch of the alternative contained in

this promise would be an effectual acceptance, if standing

alone, surely it cannot be less so because the promise is couched

in terms of an alternative of which each branch is an accept-

ance. A promise to accept an existing bill is an acceptance.

A promise to pay it is also an acceptance. A promise there-

fore to do the one or the other, i. e. to accept or certainly paj/t

cannot be less than an acceptance. It amounts, I think, in

effect to this,
" Whether we shall send for the bill again, and

"
accept it in form or not, is uncertain, but at any rate you may

"
depend upon its being paid." Supposing it be an accept-

ance, the time when it is to be considered as made,- namely,
Whether at the date of the letter, or at the time when it

reached the drawer to whom it was written in America, (which

was on the 19th of March 1802, after the bill had become due),
is immaterial, inasmuch as an acceptance after the time ap-

pointed for the payment of a bill is good. (Jackson v. Piggat,
1 Ld. Raym. 364. Salk. 127. and Mulford v. Walcot, i Ld.

Raym. 574. Salk. 129, &c.)

The second question in this case is, Whether, inasmuch as

the bill was not taken by the holders upon the credit of this

promise of the defendants so made to the drawers, nor was the

same known to them to have been made at all till after the bill

was due, they, the holders, can avail themselves of it as an ac-

ceptance ? Jn the case of Powell v. Monnier, already men-

tioned, that which was holden an acceptance enuring to the be-

nefit of the indorsees, the plaintiffs, was an acceptance con-

tained

1804.

WYNNE
agafnut
RAIKES.

[521]
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1804.

WYNNE
against
H \1KI.S.

[522]

tained in a letter to the drawer, one Newburgh, promising
" that his bill should be duly honoured." The promise, being

long subsequent to the time when the plaintiffs in that case be-

came possessed of the bill by indorsement, could of course have

formed no part of their original inducement to take it. And
the promise was in that case, as well as in this, made to a

drawer, who had drawn without having any effects in the ac-

ceptor's hands ;
and it does not appear in the one case more

than in the other that the holders, the plaintiffs, ever knew of

the acceptance on which they afterwards relied prior to the-

time when the bill became due. Without oversetting the au-

thority of the case of Powell v. Monnier, we cannot say that

the plaintiffs are not in the present case, which so entirely re-

sembles it, entitled to recover. And as in adhering to it we
violate no principles of commercial convenience, but confirm a

rule of law, which we find established on a subject which least

of all others endures uncertainty and change, we cannot do

otherwise than hold the plaintiffs in this case entitled to re-

cover.

Postea to the plaintiffs.

Saturday,
JVov. 27th.

DOE on the Demise of WHITBREAD against ANN JENNET,
Widow.

Where a co- PTT1HIS was an ejectment to recover certain copyhold pre-
pyholder in J_ ni jseS} parcels of the manor of Usford, with the members,

paid a fine on in the county of Suffolk, which was tried before Hotham B.
his original at ^ne jasj ass jzes at Bury, when a verdict was found for the
*1 (I Pll It IIH'C

surrendered' plaintiff, subject to the opinion of this Court on the following
to the use of cage :

himself for

life, re-

mainder to his wife for life, remainder over ; on which surrender and re-admittance no
new fine was paid ; and by the custom a remainder-man coming into possession on the

death oftenant for life must be admitted and pay a fine : held, that such a custom is good ;

and that on the death of tenant for life, the next in remainder not coming in to be ad-

mitted and pay her fine, after proclamations made and presentment by the jury, the lord

may seize quousque the tenant comes in, and maintain ejectment to recover the possession
in the mean time. And such proclamations being in general terms for any person to come
in and make title, &c. and the presentment of default being also general, are good, though
the person next in remainder were known and named in the surrender,

/ In
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In 1787 the lessor of the plaintiff purchased and became, and

is now lord of the manor of Usford, and the lands in question

are parcel of this manor. In 1749 Edmund Jennet/was admit-

ted in fee to the lands in question ; upon whose admission a full

fine was paid. On the fourth of September 1765 he surrendered

the lands to the uses of his marriage settlement, viz. to the use

of himself for life, remainder to the defendant, then Ann Brook,

spinster, for life, with divers remainders over. On the 10th of

April 1766, E. Jenney was admitted tenant of these lands, to

hold to himself for life,
"
according to the form and effect of the

said surrender by the rod, at the will of the lord, according to

the custom of this manor, by the rents and services therefore

due and of right accustomed saving every person's right." No
fine was paid by E. Jenney on his admission in 1766, as tenant

for life under the marriage settlement, or assessed or paid in re-

spect to the remainders. In August 1801, E. Jenney the tenant

for life died, and the defendant was called on to be admitted ;

and thereupon she appeared at a court baron of the manor on the

3d of December 1801, and offered to swear her fealty or have it

respited : but she refused to be admitted) insisting at the same
time that she was the lord's tenant by virtue of the surrender and

admittance of E. Jennet/, the prior tenant for life. On this re-

fusal there was a presentment by the homage that E. Jenney
died seised ; and three proclamations were made at three diffe-

rent courts that ifany person or persons would come into court

and make any just claim or title in or to all or any of the lands

or tenements holden of the said manor, whereof the said E.

Jenney died seised, such person or persons should come into

court and take admission to the same. And no one coming in

to be admitted, a precept was issued by the steward of the manor
under his hand, and dated the llth of December 1802, directed

to the bailiff of the manor, authorizing him in the presence of

two or more copyhold tenants of the manor to seize into the

hands of the lord, quousque the tenant should come in to be ad-

mitted, all such copyhold lands and tenements holden of the

said manor by copy of court roll, whereof the said E. Jenney
died seised, as aforesaid, to and for the use of the lord, quousque
the tenant comes in to be admitted : and then the lands are spe-
cified under a videlicet. And the lands were accordingly seized

by the bailiff into the hands of the lord, in the presence of two

copyhold tenants of the manor quousque the tenant should come
iu to be admitted. And after such seizure the lord made the

lease
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lease in question, on which the present ejectment is brought.

And the jury found, that by the custom of the manor, when a

person who has been admitted tenant for life of a copyhold
estate holden of the manor dies, the tenant in remainder, whether

for life, in tail, or in fee, shall come in to be admitted and pay
a fine thereupon. And they also found a verdict for the plaintiff,

subject to the opinion of the Court on the following question,

yijs. Whether, under these circumstances, the plaintiff in the

ejectment were entitled to recover the lands in question ?

Alderson for the plaintiff, made two points ; 1st, That, inde-

pendent of the custom, the defendant, next in remainder after

the death of the tenant for life, was bound, upon his death, to

come in and be admitted. But, 2dly, That at any rate she was

go bound by the custom, which was a good one. 1. The admit-

tance of tenant for life is so far only the admittance of those in

remainder as to vest their estate ;
but not so as to prejudice the

lord in respect of his fine on admission. The statute of limita-

tions, however comprehensive the terms of it, and binding on

copyholders, extends not to bar the lord of his fine (a). Sp the

stat. J6 R.2. c. 5. which matfe it a forfeiture of land generally

to purchase bulls of the pope, does not attach on cppyhplds,

because that would prejudice the lord (b). The rule for these

expositions is given in Bacon's Abridgement (c), that where an

act of Parliament by general words alters any estate, interest,

tenure, custom, or service of a manor, or does any thing in pre-

judice either to lord or tenant, it shall not extend to copyhold

estates; but otherwise where the act is made for the public

good, and no prejudice accrues to the lord or tenant. Sp nei-

ther shall the general rule of law, that the admittance of the

tenant for life is the admittance of all in remainder, extend to

deprive the lord of his fine due on the admission of each indivi-

dual tenant. But as the fine is only due to the lord on the ad-

mission of the tenant, if the remainder-man were not bound to

come in and be admitted on the death of the tenant for life, the

lord wpuld be deprived of his fine. Lord Coke (d) therefore

(a) Vide 1 Bac. Abr. 711, in margins. (*) Co. Copyh. H9.

ft:)
1 Vol. 711. ';..'!

(d) Co. Copyh. 157. x. 56. Lord Coke concludes in the same manner as

to an heir, (p. 41. j>. 116.)
*' that au admittance is principally for jtte

benefit of the lord to entitle him to hit fine and not much ncccssar v far

the stre^tlMmUg of the heir's title."

lays
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lays down the general rule with this limitation, that " if a copy- 1804.

hold be surrendered for life, remainder to a stranger; though
the admittance of tenant for life be sufficient to invest the estate

\nrHITBaB
'

AD
in h i n i i n rema i nder, yet vpon the death oftenantfor life,

he in re-

mainder shall be admitted, and pay a fine" And this is confirmed

by Lord C. B. Gilbert, in his book on Tenures, 194 ; and in-

deed it would be incongruous that where the first taker takes for

life only, the next taker on his death should not be admitted and

pay his fine, when he would be bound to do so if the first taker

had taken in fee. The cases agree in this distinction : for in

Auncelm v.Auncelm (a) the question being only as to the title be-

tween two contending tenants, the admittance of tenant for life [
526 J

was holden to be the admittance of him in remainder. But in

the Earl ofBath v. Abney (&'), which was a case between lord

and tenant, it was determined that the executor of a termor was

bound to be admitted, and that the lord was entitled to a fine

upon such admittance. The question there was,Whether a fine

were due on every change of tenant, or only on every change of

estate ? and it was considered that on every change of tenancy
the succeeding tenant was compellable to be admitted, though

claiming under the same title as the antecedent one, because a

fine was due to the lord on every such change, and to entitle

him to it, it was necessary that the tenant should be admitted.

gdly. At all events the custom found is obligatory upon the

defendant to come in and be admitted. Custom is the soul and

essence of a copyhold, and determines the law .of it. There is

nothing unreasonable in the custom, nor inconsistent with the

nature of the estate granted. Till admittance the tenant was

not entitled to the lord's protection ; and it is a reasonable con-

sideration for it that he has thereby a certain place for assuring
his title. And if the lord be entitled to his fine in respect ef

the premises, it is reasonable that he should have the means of

enforcing the payment of it by a seizure of the premises quous-

que the tenant comes in and is admitted. In many instances the

lord cannot tell who is the next in remainder till he comes in.

Best, contra, after observing that this was more a question be-

tween the tenant and the steward than between the lord and
tenant

; for that the latter did not decline her fealty, but bad of-

fered it,
and only objected to paying a line as for a new aduiis- [ 527 ]

() Cro. Jac. 31. (A) I Burr. toe.

sion,
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1804.
sion, when she considered that she was already admitted tenant

^ T upon the rolls of the manor
; contended, 1st. That by the ge-

WHITBREAD neral law of copyholds, the true rule of which was to be col-

against lected from Brown's case (a), and from Barnes v. Corke (6), the

admittance of a tenant for life is the admittance of him in re-

mainder, though by special custom two fines maybe due. That

consequently, if the tenant were already admitted, this ejectment
cannot be maintained

;
but the lord has another remedy for his

fine. The passage therefore cited from Lord Code's Copyholder

requiring the admission of him in remainder stands alone, and

has no authority cited in support of it (c). And the case

cited of Auncelm v. Auncelm (d) is express that the admit-

tance of the tenant for life is the admittance of him in re-

mainder without any other admittance. But at any rate a new
admittance can only be necessary, if at all, in cases where the

remainder is to a man's right heirs, or in the like cases where he

who is to take next was not before designated upon the lord's

roll, and where consequently the lord cannot tell who his tenant

is from whom he is to have suit and service, until he has come

in and been admitted by name. Such was the case of the Earl

ofBath v. Abmy(e) where the surviving trustee, who was named

as tenant being dead, the lord had no tenant on whom he could

[ 528 J call till the admittance of the executor of the last tenant, whose

name was then for the first time put upon the roll. Then, 2dly,

a custom to admit one who is already admitted tenant is absurd

and unreasonable, and repugnant to the nature of copyhold ; in

like manner as a custom to surrender by attorney or out of court

is void as a custom, because by the general law of copyhold it

is incident to the tenure to do such acts. Then the custom

stated is also void for uncertainty, in not desiring any time

within which the admission is to be taken, and before which

time the lord could not proceed to compel the tenant to come

() 4 Rep. 23. a. and vide Gyppen T. Bunney, Cro. Eliz. 504.

(ft) 3 Lev. 308.

(c) Vid. Co. Copyh. Supplement, p. 28. s. 7. cites Dell v. Hidden, Moor,
358. which goes to shew, that without a custom the lord is not entitled to a

new fine from the remainder-man ; though Lord Coke says it is otherwise of
mm in reversion. And then according to the case of Tapping v. Sunning,

Moor, 465. which was afterwards referred to by the Court, where the lord i&

to have a fine, there must be a new admittance.

(<0 Cro. Jac. 31. (e) 1 Burr. 206.

in.
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in. He also objected, Sdly, to the regularity of the proceed- 1804.

-ings ; and contended, that this being a case of forfeiture was --

not to be encouraged, but that the proceedings should be con-

*strued strictly. [Per Curiam. It is no forfeiture, but only a against

seizure quousque, to compel the tenant to come in and be ad-
JENNEV.

mitted.] If the admittance of the tenant for life be by the

general law the admittance of him in remainder, the seizure

should have been, not pro defectu tenentis, but for the non-pay-
ment of the fine. Then the next tenant being known and

named in the rolls, the proclamations and the presentment
should have been against her by name, the first requiring her

personally to come in, the latter presenting her personal default.

And such is the usual practice where the next taker is known.

He also referred to Kitchen of Courts, 244. 4th edit.

Alderson in reply, said, that the case of Barnes v. Corke (a)

shewed at least that a fine might be due by custom on the ad-

mission of a remainder-man; and here the jury have found

such a custom. Then as to the irregularity of the proceedings,
the custom need not fix any time for the next in remainder to

come in, and then he must come in within a reasonable time

after the death of the tenant for life ; and that is after the usual

proclamations. And no prejudice can arise to the tenant; for,

as was said by Lord Kenyon in Roe d. Tarrant v. Helier (b),

the seizure is merely to compel the tenant to come in, and the

lord can only retain the possession quousque. Then as to the

generality of the proclamations and presentment, it was suffi-

cient in a court baron as in other courts to make general pro-
clamation for all persons bound to attend to come in

; there is

no occasion to proclaim each absentee individually, whether

known or not.

Lord ELLENBOROUGH, C. J. adverted to the case of Tipping
v. Sunning, Moor, 465., which had not been mentioned, where

it was adjudged, that if a copyhold be granted to one for life,

remainder to another in fee, the admittance of the tenant for

life is the admittance of him in remainder ; the reason given
for which is, that the lord is not to have a new fine upon the

death of the tenant for life
; but where the lord is to have afae,

there must be a new admittance.

Best observed, that the necessity of a new admittance was
not stated so strongly in the report of the same case, in Cro.

Ettz. 504. by the name of Gyppen v. Bunney.
(a) 3 Lev. 308.

(ft) 3 Terra Rep. 162.

The
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The case stood over for consideration
;
and now

Lord ELLENBOROUGH, C. J. delivered the judgment of the

Court.
* In this case two questions have been made; the first and

principal of which is, Whether the defendant, who claims a

copyhold estate, the subject of this ejectment, under a surrender

made on her marriage to the use of her late husband Edmund

Jenney for life, remainder to herself for life, was, on the death

of her husband, bound to come in and be admitted; there being
a custom in the manor that where a tenant for life dies, the

tenant in remainder shall come in to be admitted and pay a

fine ? The 2d question is, Whether the presentment that E.

Jenney died seised, and the proclamations made,
" that if any

person would come into court and make just claim or title to

the lands whereof E. Jenney died seised, such person should

come into court and take admission to the same,'' be sufficient;

inasmuch as the defendant, being designated by the surrender

as the person to take in remainder on the death of E. Jenney,
was not named in the presentment or proclamations ? The de-

fendant in this case does not object to paying the fine due by
the custom from the person to whom the estate is limited in re-

mainder ; but contends that the admission of her husband was

in law the admission of herself, and that any further admission

is nugatory; and that a custom requiring one already admitted

to be admitted again is unreasonable and void. To shew that

the admission of the tenant for life is the admission of those in

remainder, -Z?roo>'scase, 4 Rep. 22 b. was relied on, in which the

doctrine is laid down, that the admittance of the tenantfor life is

the admittance of him in remainder to vest the estate in him, but

not to bar the lordofhisjine; and Auncelm v. Auncclm, Cr. J.Sl.

where a surrender having been made by a copyholder to Martha
his wife for life, remainder to Matthew his son in fee; on which

Martha was admitted ; and Matthew the son without other ad-

mittance having surrendered to the use of the plaintiff, the Court

determined in his favour against the heir of Matthew ; being of

opinion that the admittance of the feme was the admittance of

him in remainder; as the particular estate and that in remainder

made in law but one estate. And this last case was much relied

on to shew, that the admission of the tenant for lite is fully and

completely the admission of him in remainder when designated
on the roll, as in the present case the defendant is. On the

other
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other hand it was insisted, that where by custom a fine is to be

paid by the remainder-man, he is in such case bound to be ad-

mitted according to the doctrine of Lord Coke in his Treatise on

Copyholders, 130, adopted by Lord C. B. Gilbert, in his Trea-

tise on Tenures, p. 194 : and that the case ofAuncelm v.Auncelm

only proves that the admittance of tenant for life is the admit-

tance of the tenant in remainder, sofar as to vest in him the estate

in remainder, and enable him to convey a title to it, but that it

is not such an admission as to make him full and complete tenant

to the lord. And further, that though it should be holden that,

where there is no custom, the remainder-man need not be ad-

mitted
; yet the present defendant was bound to be admitted,

there being such custom within this manor, which is the life of

copyholds : and that the custom is a reasonable one ; as by
means of it will appear distinctly upon the rolls of the manor to

whom the different copyholds belong, and the lord will be better

able to call for his fines and enforce his suits and services. In

addition to the cases mentioned by the plaintiff's counsel, that

of Gyppen v. Bunney, as reported in Moor, 465. may be added ;

where it is laid down, that if a copyhold be surrendered to one

for life, remainder to another in fee, if the lord is to have a fine

from the remainder-man there is occasion for a new admittance.

But without deciding whether that be necessary without a custom,
we think such custom good for the reasons suggested by the

counsel for the plaintiff; and it is analogous to what is the law

of copyholds, as it respects the heir, who upon the descent of

the customary estate may surrender to the lord to the use of

another before admittance, and who on the death of his ances-

tor is immediately tenant by copy of court roll : the reason of

which, as assigned by Lord Coke in Brown's case, 4 Co. 22 b. is

because the copy made to his ancestor belongs to him, as the

admittance of tenant for life is the admittance of him in remain-

der : and yet according to Lord Coke in his Copyholder, p. 94,

the heir is not complete tenant before admittance to all in-

tents and purposes ;
for till then peradventure he cannot be

sworn on the homage, nor maintain a plaint in the nature of

an assize.

In support of the second objection no authority has been

cited, but it has been rested wholly in what was said to be the

usual practice in courts baron of mentioning in the presentment
and proclamations the name of the person, when known, who

ought
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ought to come in and be admitted. If the tenant, when known,
were likely to be prejudiced by not being named, this objection
would have weight. And though as the object of the present-
ment is for the information and instruction of the lord, it would

in respect of him he better to mention the person who ought to

come and be admitted, when known ; yet in respect to the heir

or remainder-man, this is not the purpose of the presentment,
nor are the proclamations intended to inform persons of their

titles, but to give notice to those who have a right to be. ad-

mitted, that the tenancy is vacant, and that the lord requires
of those who are entitled to take upon them the tenancy : and

it seems sufficient, so far as the tenant is concerned, if the pre-
sentment and proclamations be in the general terms used on

this occasion. For these reasons we think there should be

judgment for the plaintiff.

Postea to the plaintiff.

Tuesday,
Nov. 27th.

Bail may ren-

der without

justifying ;

and where
the rule ex-

pires in vaca-

tion, a render
on the first

day of the

ensuing term
sedente curid
is good,
though no-
tice were not

given till af-

terwards on
the same day,
and after a
writ of pro-
cedendo
had issued

to an inferior

court where
the cause

originated.

[534]

WIGGINS against STEPHENS.

~ll/j~ARRYAT obtained a rule to shew cause why the writ

jLr_. of procedendo issued in this cause to the Judges of the

Palace Court should not be set aside for irregularity with costs.

The cause having been removed by habeas corpus into this

court, special bail was put in, and a rule obtained in the vaca-

tion for better bail, which the defendant had till the first day of

this term to comply with, when the bail attended to justify;

but being rejected in a prior cause, they did not justify in this,

but rendered the defendant, sedente curid ; which render was

lodged with the proper officer of the Palace Court and allowed,

and notice of it given to the plaintiff's attorney about 7 o'clock

in the evening ;
before which time, viz. about 4 o'clock, after

the rising of the Court, the writ of procedendo had been

sued out.

Lawes shewed cause, and contended that the render was not

complete till notice, which ought therefore to have been given

sedente curid; the rule to render having expired in the vacation

and the bail having only by indulgence till the rising of the

Court on the first day of term to complete the render. But by
Lord ELLENBOROUGH, C. J. The bail, though unable to

justify'



IN THE FORTY-FIFTH YEAH OF GEORGE III. 534

justify, were sufficient to render their principal (a) ;
and having 1804.

till the last moment of the sitting of the Court to do so, the

notice wufit necessarily be given afterwards ; and having the

whole day to give notice, if it be given any time in the day it STEFBK**.

if mfteient.

Per Curiam, Rule absolute (b).

(a) Edu'in v, Allen, 5 Term Rep. 401. S. P.

J) Vid. Tidd's Prmct. 150. which mentions the same point ruled in H. 2

Get. 3. and rid. ib. 190.

BINGHAM against SEHLE.
.

Nov. 8th.

ASSUMPSJT
for money had and received, and upon an ac- When the

count stated. Plea non assumpsit. At the trial before stat - 4S Geo-

Lord Ellenborough C. J. at the Sittings at Westminster after
enabledajury

the Ja.st term a verdict was found for the plaintiff for 14,780/,
to assess a

subject to the opinion of the Court on the following case : toTh^owner*
1

The plaintiff is the incumbent of the chapelry of Gosport, and or persons

Uie person named in the warrant and inquisition after mention-
jan^which"

1

ed. The defendant is receiver-general of the land-tax for the was taken

county of Southampton. On the 18th of November 1803 a war- possession of
bv govern*

rant was signed, and issued by two of his Majesty's deputy lieute- ment; which

nants for the said county, directed to the sheriff thereof, stating compensation
waft to hf*

that " whereas his Majesty had authorised the Master-general raa(je for

and principal officers of his Majesty's ordnance to survey and the possession

mark out tke piece of land situate at Gosport, in the parish of JJ^^J.
Aherstoke, in the county of Southampton, bolden by the Rev. R. timefor which

Bin$ham t
under lease from the Lord Bishop of Winchester, and ^^ ê r .

also the parcel of land granted by him for the purpose of erect- quired for

ing a dwelling-house, &c. for the residence of the incumbent [

of Oosport chapel, together with such dwelling-house, &c.

(and mentioning also certain other lands in the occupation of held that the

other persons, under lease from the Bishop of Winchester), the of^com*
same being wanted for his Majesty's service : and whereas they pensation

the undersigqed, two of the deputy-lieutenants, &c. had, pur- nly*Vg*

reference to

time, as by an annual rent, was bad; because of the uncertainty of the period for which
tbe land would be required, of which no probable average estimate could be formed

Vpj,. V. D d suant



535

1804. suant to the statute in such case made, issued their warrants un-

der their hands and seals, commanding possession of the said pre- ,

against*
mises.to be delivered to Col. John Eveleigh, the commanding

SERLB. royal engineer at Portsmouth) for the public service
; they there-

fore required the sheriff to summon a jury to appear at Gosporty
&c. on a certain day, to inquire ofand ascertain the compensation
which ought to be madeforthe possession or useoftheabovemention-

edpremises
"
during the timefor which the same should be required

for the public service, to the several persons interested therein,

and to whom the same ought to be paid." In pursuance of this

warrant an inquisition was taken before the sheriff on the 28th

of November, at the place and by the jurors therein named;

whereby the jurors found " that the Rev. R. Bingham was en-

titled to receive 14,780/. as a compensation for his damages by
reason of giving up the premises therein mentioned to be re-

quired from himfor the exigency of Government, during the time

the same shall be so required to be paid to him Jor his own use ;

and to the further sum of 4:701. as incumbent of the chapelry of

Gosport, to be paid to the.said R. Bingham, to the Lord Bishop
of Winchester, and to the Rev. J. Sturges, LL. D. as trustees for

the benefit of the incumbent of the chapelry of Gosport for the

time being; (and then it proceeds to find the compensation due

to other lessees of the bishop for their damages sustained.)

Which several sums the jurors found ought to be paid to the

several persons aforesaid immediately upon demand thereof for

the purposes aforesaid." The case then stated, that a certificate

of the inquisition was signed by the said two deputy lieutenants,

and was on the 30th of November served, together with the in-

quisition and warrant annexed, upon the defendant, who was re-

quired by the plaintiff to pay the sum of 14,780/. That the de-

fendant at that time had money in his hands, as such receiver-

general, sufficient to discharge the same, and promised to write

to his deputy, and that there should be no delay in the payment.

[Upon the suggestion of the Court during the argument, that

the act of Parliament required certain preliminary steps to be

taken, which did not appear on the face of the case to have been

pursued, the case was afterwards agreed to be amended by in-

serting the following facts.] That the officers of the Board

of Ordnance were duly authorised by his Majesty to survey and

mark out the premises mentioned in the several warrants and

certificate after-mentioned, and to treat and agree with the per-

sons having any interest therein for the possession or use thereof

during
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during such time as the exigency of the. service should require
1804.

That in pursuance of such authority the premises of the plain- giVoHiM
tiff in the said warrant mentioned were duly surveyed and againtt

marked out, and a treaty was duly entered into with the plain-
Seme,

tiff for the purpose aforesaid. That the plaintiff refused to enter

into such contract touching the same as was satisfactory to the

said officers. That the said officers of the Board of Ordnance

did thereupon require two of the deputy lieutenants for the

county of Southampton to issue their warrant according to the

form of the statute, &c. to put his Majesty's officers into imme-

diate possession of the said premises. That in pursuance there-

of, on the. 14th of November 1803, a warrant was signed and r 537 1

issued by them, directed to and served upon the plaintiff, and

others holding or renting the parcels of ground therein men-

tioned, stating that " Whereas his Majesty had authorised the

Master-general, &c. of the Ordnance to survey and mark out the

parcel ofland situate atGosport, &c. holden by the Rev. R.Bing-
ham under lease from the Jjord Bishop of Winchester, and also

the parcel of land granted by him for the purposes of erecting a

dwelling-house &c., for the residence of the incumbent for the

time being ofGosporl chapel, together with such dwelling-house,
&c. the same being wanted for the public service ; and that

whereas the undersigned, two of the deputy-lieutenants, &c.

pursuant to the statute, certified that the possession or use of

the said premises was necessary for the public service during
such lime as the exigency ofthe service should require : they there-

fore required and commanded the plaintiff, &c. ft) deliver the

immediate possession of the said premises to Col. JohnEveleigh,
&c. or other his Majesty's officers appointed by him for that

purpose, for the public service." That a certificate was also signed

by the said deputy-lieutenants on the same day, stating that

" Whereas his Majesty had authorised the Master-general, &c.

of the Ordnance to survey and mark out the lands in question,

(describing them) holden by the Rev. R. Bingham under lease

from the Lord Bishop of Winchester, &c. the same being wanted

for the public service
; they therefore certified, that the posses-

sion or use of the said premises was necessaryfor thepublic ser-

vice, during such time as the exigence of the state should require,

pursuant to the stat." &c. That under the said warrant posses-

sion was taken by the officers of government of all the premises

therein mentioned, except of the dwelling-house, which by con-

D d 2 sent
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1804. sent of Uie Board of Ordnance the plaintiff was allowed to

occupy as tenant at will to the said board upon his undertaking
to C

1
U '* immediately upon notice for that purpose. The ques-

tion for the opinion of the Court was, whether the plaintiff

were entitled to recover ? If he were, the verdict was to stand;

if not, a verdict was to be entered for the defendant.

The case was argued on a former day of this term by Scar-

lett for the plaintiff', and Gaselee for the defendant. The argu-

ment turned on the construction of the stat. 43 Geo. 3. c. 55.

s. 10. and reference was also had to s. 11. which was amended

by stat. 43 Geo. 3. c. 96. And the principal grounds of conten-

tion on the part of the defendant were shortly these ; that a grow
sum (such as had been given by the jury in this case) could not

be a proper compensation for a temporary possession of uncer-

tain duration, depending upon the exigency of the public service,

of which no probable computation could be made, there being
no criterion by which it could be measured. 2dly, That the

Bishop of Winchester, who was interested in the compensation
to be given, was not a party to the proceeding before the jury.

Sdly, That it was uncertain on the face of the inquisition what

interest the public took in the premises, in respect of which the

compensation was awarded. To which it was answered, in sub-

stance, that the duration of life and other uncertain periods, the

value of good-will in houses for trade, and other contingencies,

were daily the subject-matter of computation, and verdicts were

often founded thereon. That the questionof value was a matter of

fact ;
and that after verdict the interest of the plaintiff must be

taken to have been justly valued. Sdly, That it was no fault ofthe

539 ] plaintiff if all the persons interested were not brought before the

jury, as he was merely passive in the proceeding, which was com-

pulsive upon him on the part of Government. That Government

might have agreed with the lord for his compensation ;
or if not,

that compensation might still be made to him if he shewed a griev-

ance. But that the jury might have considered, that the injury

from the temporary possession compensated was too remote to

reach the lord. Sdly, That the act did not require the inquisition

to state what interest the Government took in the premises ;
and

on the contrary, the whole proceeding was founded on an as-

sumption of the uncertainty of the time for which it would be ne-

cessary to take the land. It was sufficient that the inquisition

pursued the act of Parliament, and Was as certain as that.

Lord
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Lord ELLENBOROVGH, C. J. now delivered the judgment of

the Court - B,"^
This was an action for money had and received, brought against

under the st. 43 G. 3. c. 55. by a lessee of the Bishop of Win- S"IA

Chester, of a piece or parcel of land situate at or near Gosport,

against the receiver-general of the land-tax for the county of

Southampton, to recover the sum of 14,780A, which had been

(as alleged by the plaintiff) duly assessed by a jury, as a com-

pensation to the plaintiff for his damages by reason of giving
the possession and use of that piece of land "

during the time

for which the same should be required for the public service."

The 10th clause of the act, upon which the claim is founded,

and in conformity to which the assessment of compensation is

stated to have been and can alone really be made, enacts,
" that

it shall be lawful for his Majesty, &c. to authorize any officer,

&c. to survey and mark out any piece ofground wanted for the

public service, and to treat and agree with the owner thereof,
r *44.n

or any person having any interest therein, for the possession or L D*u

use thereof during such time as the exigency of the service shall

require. And in case the owner, &c. shall decline to enter

into such contract touching the same as shall be satisfactory to

such officer, &c. or shall be unable, &c., it shall be lawful for

the person so authorized by his Majesty, &c. to require two or

more deputy-lieutenants, &c. to put his Majesty's officers into

immediate possession of such piece of ground, &c., and shall

for that purpose issue their warrant, &c., and shall also issue

their warrant to the sheriff, &c. to summon a jury, &c. to en-

quire of and ascertain the compensation which ought to be made

for the possession or use of such piece of ground during the time

for which the same shall be required for the public service to

the several persons interested therein, and to whom the same

ought to be paid : the verdict of which jury shall be certified by
such deputy-lieutenants, &c. to the receiver-general of the land-

tax, &c. where such lands shall lie
; which receiver-general,

&c. shall out of any money in his hands pay such compensation
to such person or persons in such manner and for such pur-

poses as by such verdict shall be directed," &c.

Three objections have been taken to the plaintiff's right to

recover the compensation which has been thus assessed. 1st.

That a grope sum (HS this appears to be) cannot be a proper

compensation for a temporary possession of uncertain duration.
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1804.
2dly. That all the proper parties interested in the compensa-
tion to be assessed were not before the iury. 3dly. That it is

BlNGHAM . !/./.
against uncertain on the face of the inquisition what interest the public
SERLE. take in the premises in respect of which the compensation is

awarded. The validity and effect of this inquisition merely
L 5*1 J depends on its conformity to the powers and provisions of the

act under which it was taken : it can neither be helped or im-

pugned by any intendment to be drawn from any extrinsic

matter. If the inquisition be not conformable to the powers
and, provisions of the act, it constitutes no obligation on the

part of the receiver-general to pay the money assessed thereby,
and of course lays no foundation for the implied promise, upon
which this action should be supported.
As to the first of these objections, that a gross sum cannot be

a proper compensation for a temporary possession of uncertain

duration
;

it is not only true that a compensation proportioned
to and measured by the time during which the occupation on

the part of the public should continue is a better mode of com-

pensation fora possession of uncertain continuance than the

assessment of a gross sum, but the latter seems to be upon prin-

ciple, and in all cases, radically vicious. If I should assess a

compensation upon a supposition that the exigency will termi-

nate immediately, I may give far too little : if I calculate that

it will last to a very distant period, I may give greatly beyond
the mark ;

if I divide the difference, I place myself in the me-

dium only between two extremes of similar injustice : but still

I am not morally sure of doing justice or any thing near jus-

tice, only I have a chance of doing less injustice than if I adopted
either extreme. Perhaps a gross sum, by way of immediate

compensation for the mere immediate damage and inconvenience

of removal or the like, and which occurs at once, and a pay-
ment afterwards, either annually or at certain fixed periods of

time as long as the individual should be kept out of his pro-

perty, would be the best mode of compensation. But a com-

C 542 J pensation only in gross, and without any reference to time, for

an occupation which may either terminate immediately, or last

for an indefinite length of time, which has not any circumstances

connected with it upon which an average estimate of its pro-

bablecontinuance, and a valuation calculated accordingly, maybe
formed

;
as the average duration of human life affords towards

an estimate of the value of a life annuity or the like; but which

rests
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rests upon the more duration of public exigency under all 1804.

the various uncertainties to which not a calculation merely, but

even a conjecture on such a subject is liable : I say a compen- again$*
sation so adjusted cannot in its principle be otherwise than or- SERLI.

roneous. If any prospective estimate in the shape of a gross
sum can be right, I admit that we must assume the sum assessed

by this verdict to be that sum ; but as long as the public exi-

gency continues, and which may last indefinitely, it is always
liable to be wrong, and till the exigency be passsed can never be

proved to be right. Can it be said therefore that what is always
liable to be wrong and can never (as at present whilst the exi-

gency continues it never can) be proved to be right, is not fun-

damentally defective ? The most that can be said in favour of

such a mode of assessment is, that by accident it is barely possible
that the sum total of the several portions of compensations,
assessed according to time, might in the result happen to amount
to the very same sum as is now assessed in gross. But the bare

possibility of its happening to be right will not make the ground

upon which it is decided less objectionable. If several numbers

were written down by jurymen, and put into a hat, the

jury may draw out that very sum upon paper, and accordingly

pronounce their verdict for that very sum which upon a just
consideration of all circumstances, if they had considered them,

might have turned out to be the most proper amount ofdamages [ 543 J

which they could have found. But would a verdict, so right

by accident, be itself right, or could it be sustained for a mo-

ment? A judge either deciding at hazard or by a vicious rule,

licet csquus statueril, hand cequus fuerit. The amount of da-

mages assessed by a rule so vicious as that of compensation in

gross is, and which can only be right in an event which is

barely within the limits of human possibility to happen, must

be wrong ; and if so, it is less material to discuss at large

either of the two other remaining grounds of objection.

Upon the 2d of them however it may not be amiss to add, that

the 10th sect, of the act in terms directs a jury to be summoned
<c to inquire of and ascertain the compensation which ought to

" be made for the possession and use of the ground during the
" time for which the same shall be required for the public service
" to the several persons interested therein, and to whom the
" same ought to be paid." And although in this instance the

warrant of the two deputy-lieutenants for summoning tiie jury

specified
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1804. specified as it ought to do (he aborementioned objects of their
~

inquiry; and although it also expressly stated on the face of it

^raffM*"
tnat tlie P'ece / land i*1 question, for the use of which during

SERLE. the public exigency the compensation was to be made, was hoi-

den by the Rev. R, Bingham, the plaintiff, under lease from the

Lord Bishop of Winchester ; so that it appeared that there were

in the very terms of the act " several persons interested there-

in," namely, the lessor, the Bishop of Winchester, as well as the

plaintiff, the lessee ; yet the jury have by this inquisition found

the compensation for R. Bingham^ the plaintiff, only, and have

directed the same to be paid to him for his own use, without

[ 544 ] either compensating the reversionary interest of the Bishop of

Winchester therein, or declaring that frem its insignificance in

value on account of the length of the existing term they had

considered it as an interest not requiring any, or at least any
substantial compensation. The length of the term is however

no -where stated ; and it does not appear wi(h certainty that

recourse can be had under this act a second time to a jury to

inquire of and ascertain a compensation for an interest which,

though known to them to exist, was omitted to be compensated
under the first inquisition; the possibility of which at least ought

clearly to appear in order to excuse and obviate the cousequences
of such an omission. I admit that if the reversion of the bishop

was, as has been supposed in argument, a reversion at the expir-

ation of some extremely long term, that it would be very difficult

to assign any just compensation by a sum in gross for the remote

and contingent use of the land during the period of such rever-

sion. However, even upon this supposition, a compensation in

the form of annual rent, to be paid so long as the public exi-

gency should require the use of this land, would at any rate in-

sure to the reversioner his proper quantum of satisfaction at the

last, if the required use of the land should continue beyond the

duration of the existing term; which again evinces the fitness of

a compensatiou measured by time, and the unfitness of any other

rule of compensation as applied to such a subject as the present.

As the inquisition therefore appears to us not to be maintain-

able, the consideration for the implied promise of the defendant

of course fails, and the plaintiff cannot on that account recover.

The verdict therefore must in this case be entered for the de-

fendant.

Postea to the defendant.
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18<H.

BARING against CH H IST i B. Welne*&*i,
tfov. 28th.

IN
an action on a policy of insurance in C. B. a special ver- The stat. is

diet was found, on which there was judgment for the defend- 2
'

/ *Q *j

ant; and on error brought in this Court that judgment was af- ing double

firmed (a), and the single costs only of the writ of error were
defendant in

taxed by the Master for the defendant ; on which a rule was error if judf-

obtained on a former day for the Master to review his taxation; S
16"4

]
16

^*
the defendant contended that he was entitled to double costs verdict, is

upon the stat. 13 Car* 2. st. $. c. 2. i. 10. which enacts,
" that if confined to

"
any person shall prosecute any writ of error for reversal of any the judgment

"judgment whatsoever given after any verdict in any of the so affirmed is

" courts aforesaid, and the said judgment shall afterwards be
tiff below "nA

"
affirmed, then every such person shall pay unto the defendant not where the

** in the said writ of error his double costs, to be assessed by the
f^jjjjjfcj*"" court where such writ of error shall be depending, for the judgment

delaying of execution." "l verdS.
Gibbiy Parky and Puller, shewed cause, and said that it was

plain from the preamble to that enactment, which was in the

8th section of the statute that that provision was made solely

with a view to prevent plaintiffs who had recovered verdicts be-

low from being delayed in their damages by writs of error, and

that it did not apply to cases where the defendant below had

obtained judgment after verdict, and the writ of error was

brought by the plaintiff; because he could not be said in that

case to delay execution for any debt. The 8th clause recites

and approves the statute SJac. I.e. S. which enacts,
" that no

execution should be staid or delayed by any writ of error, &t. t

for the reversing of any judgment in any action of debt, &c.

or upon ant/ contract, &c. unless the person in whose name such

writ of error shall be brought, with two sufficient sureties, shall

before such stay made be bound to the party for whom such

judgment was given by recognizance indoublethe sum adjudged to

be recoveredby the saidformerjudgment to prosecute the said writ

of error with effect, and also to satisfy and pay ,
if the paid judg-

ment shall be affirmed, all the debts, damages, and costs adjudged
Mi the former judgment, and all costs and damages to be also

(a) Ante, 398.

awarded
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awarded for the same delaying of execution," &c. And then

reciting,
u that divers other cases within the same mischief by de-

lays of execution, &c. are not provided for," it makes provision

for other cases by s. 9. : and then by s. 10. gives the double cost8

as a means of guarding against such delays by writs of error.

And they also observed that even the single costs of defendants

in cases like the present did not depend upon this statute, but

upon the subsequent stat. of the 8 & 9 W. 3. c. 11. s. 2.

The Court expressing a strong opinion in favour of this in-

terpretation of the statute, which they said was consonant to

the practice, Erskine, who had obtained the rule nisi, did not

attempt to support it. And
Lord ELLENBOROUGH,C. J."added, that even if there could

have been any doubt upon the meaning of the stat. of Car. 2.

which was made to prevent delays of suit, and which therefore

could not apply to writs of error brought by plaintiffs, who could

not be said to delay the defendants ; yet the subsequent statute

of King William^ which for the first time made provision even

for single costs for defendants, against whom writs of error were

prosecuted after having obtained judgment below, was a legis-

lative interpretation of the former statute, which could not be

answered.

Rule discharged.

Wednesday,
JVov.ZSlh.

A demand of

a plea indors-

ed on the de-

claration

when deliver-

ed is good,
and a rule to

plead may he

given after-

wards with-

out any fresh

demand of a

plea.

MAXWELL against SKERRETT.

ON a rule for setting aside the proceedings for irregularity

with costs, the facts were, that the declaration was deliver-

ed the 9th of November) indorsed to plead in four days, and

with a demand of a plea in writing on the back of the declara-

tion : but no rule to plead was given till the 12th ofNovember ;

and on the 17th, interlocutory judgment was signed as for want

of a plea, without any other demand of one.

Marryat in support of the rule contended, that there could

be no plea till after a rule to plead given, and that there should

afterwards be a demand of a plea 24 hours before interlocutory

judgment could be signed, for want of which in this case the

judgment was irregular.

Reader
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Reader, contra", said, that it had been decided in The Church' 1804.

wardens of Edmonton v. Osborne (a) that a demand of a plea

may be made at the time of delivering the declaration. And
that it was sufficient that a rule to plead had in fact been given,

SKERRETT.

though afterwards. And
Per Curiam (after consulting the Master). The demand of a [ 548 J

plea at the time of delivering the declaration has been deter-

mined to be good ; and though it be usual to give a rule to plead
when the declaration is delivered, yet as a rule has been given,

though given afterwards, whereby the defendant had more time

to plead, there is no objection to it.

Rule discharged.

(a) 6 Term Rep. 689.

PIERSON against ROBERT VICKERS, ANN his Wife, and

Others. JKw.20th.

f~lENTLE MORRIS, by his will duly executed, dated the Under a de-

\JT 1 2th of October, 1789, devised all his freehold and copyhold fr'^h
f

ld

a
!!nd

estates whatsoever, situate at Belton in the county of Lincoln copyhold es-

(which copyhold estate he had surrendered to the use of his tates
yhatso-

c vcr si tiicitp jit

will) with all and every their appurtenances unto his daughter B., with their

Ann (the defendant Ann Vickers), and to the heirs of her body appurte-

lawfully to be begotten, whether sons or daughters, as tenants

in common and not as joint tenants ; and in default of such of her body
* I f I!

issue he devised the said hereditaments and premises to his sis-
ê b

"

^tt n
ters (the defendants), Mary Vickers and Jane Preston, for their whether sons

joint lives, with remainders to trustees to preserve contingent ^tenants!"'
remainders during the lives of bis said sisters. And from and common , and

after the decease of either of the said last named sisters of the in default of

- . i, sucn issue

testator, he dcvwed the said hereditaments and premises unto all then over-,

and every the child and children of his said sisters, whether sons neld, that A.

or daughters, and their heirs and assigns for ever, as tenants in

common, and not as joint tenants. The testator died soon

after ; whereupon his daughter, Ann Vickers, or her husband in
[ 549 ]

her right, entered into, and is now in the possession and receipt

of the rents and profits of the testator's freehold and copyhold
estates. The defendants Mary Ann Vickers, Mary Vickers,

MaryHaldenby>John Vickers^Joshua VickerfjElisabcth Vickers,

Charles
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1804. Charles Pickers, and Gentle Pickers, are the children of the said

Ann Pickers, the testator's daughter. Robert Pickers and Ann
his wife having been advised that she took an estate in tail gene-

ral in the freehold and copyhold premises in Belton by virtue of

the said will, in Hilary term 41 Geo. 3. suffered a recovery of the

freehold premises in that parish ; and by lease and release of the

6th and 7th of February, 1801, the uses of such recovery were

declared as to certain parts of the freehold estate (comprehend-

ing the premises in question) to be to such persons, for such

estates, under such powers, and in such manner and form, as

Robert Pickers should by deed or will (to be executed and at-

tested in the manner stated in the release) appoint; and in de-

fault of such appointment, to the use of the said Robert Pickers

in fee. Robert Pickers having been also advised that by the

means aforesaid he had acquired an estate in fee-simple, or a

power of conveying a fee in the said freehold premises in ques-

tion, he some time after suffering such recovery, contracted in

writing to sell the same to the plaintiff H. Pierson; who object-

ing to his title, and contending that Ann Pickers took only an

estate for life in the said freehold premises, by virtue of the

said will, exhibited his bill in the Court of Chancery against

Robert Pickers and Ann his wife, and the several other parties,

defendants, for a specific performance, if it should appear that

a good title could be made to the premises so contracted for, or

f 50 ] if not, to have the contract cancelled
;
and after a hearing be-

fore the Master of the Rolls, his Honour directed this case to

be stated for the opinion of this Court, upon the question,

What estate Ann Pickers took or acquired under and by virtue

of the said will in the said freehold premises in question ?

Hoboydhr the plaintiff contended, that Ann Pickers took an

estate tail. The estate is not devised to her for life, and after

her decease to the heirs of her body, whether sons or daughters,

tts tenants in common; but it is given to her and the heirs ofher

body, &(.; this indicates that the testator did not mean to con-

fine the devise to his daughter Ann to an estate for life, espe-

cially when it appears that where he meant only to give a life

estate he has so expressed himself, as in the subsequent devise to

his two sisters : and there he has interposed trustees to preserve

contingent remainders between the devise to his two sisters, and

that to their children, who he meant should take as purchasers.

By
" sons or daughters," then was meant no more than " male or

female."



IN THE FORTY-FIFTH YsAR OW GEORGE III. 550

female." It is true he intended that the heirs of the body of 1804.

Ann should take as tenants in common^ which they could only
do by taking as purchasers ; but that would be inconsistent

PJEBSOW

with his principal intent which was that the estate should not VICKSBI.

go over to his two sisters and their descendants till failure of

all the issue of his daughter Ann / for the remainder over is

only
" in default of such issue," i. e. of his daughter. Bat if

the children ofAnn took as purchasers they could only take for

life, there being no words of limitation or other words annexed

to the devise to them to carry a greater estate. And again
there being no cross remainders (a) between them, the share of

each dying would go over in remainder, which would be con- [ 551 ]

trary to the declared intent of the testator, that the estate

should not go over to his sisters till default of issue of his

daughter. Then if the two intents of the tpstator cannot take

effect, namely, that the heirs of the body of Ann should take as

tenants in common, and also that the estate should not go over

in remainder till total failure of her issue, the latter, being the

general and principal intent, must prevail over the former and

minor intent
; and that can only be by giving Ann Vickers an

estate tail by reason of the devise to her and the heirs of her

body, and the remainder over being in default of issue. As in

Doe d. Candler v. Smith (6), where the devise was to Mary
Ascough and the heirs of her body to be begotten, for ever, as

tenants in common and not as joint tenants
; and in case she

shall happen to die before 21 or without leaving issue of her

body, &c. then over: it was holden, that there being a general

intent that the estate should not go over till failure of all her

issue, she should take an estate-tail, although there was a par-

ticular intent that her issue should take as tenants in common,
which by that construction would be defeated. The case of

Doe v. Cooper (c) is still stronger, because in addition to the

devise to the issue of the first taker as tenants in common, the

limitation to the first taker was expressly for life. And so it

was in Robinson v. Robinson (rf). And these were recognized

by Lord Aboanley in the late case of Poole v. Poole (e).

Woody contra, contended that the limitation to heirs of the

(a) The limitation over, in default of issue of his daughter, is of the said

hereditaments and premises : Tide therefore Watson T. Ftneon, 2 East, 86.

.

M 7 Tern Rep. 581. (c) 1 Bast, 239.

(d) I Burr. SB. (e) 3 Bos. & Pull. 430.

1 body
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body of Ann Vickers, which in itself would have given her air

estate tail, was controlled by the subsequent words " sons and

daughters" which are words of purchase, descriptive of what

the testator meant by heirs ofthe body, and by the limitation to

such sons and daughters as tenants in common ; for, as such,

they can only take^y purchase and not by descent. Then Ann
Vickers takes only for life, and her children take as purchasers
in fee, by reason of the word estates, which is sufficient of itself

to carry a fee to the sons and daughters of Ann Vickers : and

the intention of the testator that she herself should only take

for life is shewn by making her children take as purchasers.
In all the other cases the devise was of lands, tenements, or he-

reditaments, which of themselves would not carry the fee ; such

was Doe d. Candler v. Smith (a), and Doe v. Cooper (b) ;
and

in neither of them were the words heirs of the body or issue de-

scribed as here to mean sons or daughters. [Lord Ellenborough.
How do you get rid of the words " in default ofsuch issue?"]

Such issue has reference to sons or daughters, and the testator

meant that if Ann Vickers left no sons or daughters living at

her death, the estate should then go over, which makes the sub-

sequent devise an executory devise, being limited after a fee.

[Lawrence J. What is there in the will to confine the words
t( in default of such issue" to issue living at the time of Ann
Vickers' death ?] Because a fee was before given to the children.

[Lawrence J. These words are always construed to mean an

indefinite failure of issue, unless restrained by other words.]

It is clear that the testator meant to prefer the issue of his

daughter to the issue of his sisters ; and having given the latter

a fee, it cannot be supposed that he meant to give the former a

less estate.

Holroyd in reply observed, that if the word estates as here

used would carry a fee, it would vest the fee in Ann Vickers,

to whom it applied in the first instance. But it is clear that

the testator did not intend that her children should take the

whole ; for the estate is limited over in default of her issue.

Then there are no words of limitation superadded to the devise

to her children ; which distinguishes this from Doe v. Laming (c) ;

so that unlessAnn Vickers takes an estate-tail, it does not appear

that her issue can have a greater estate than for life ;
and there

being no cross remainders the share of each dying would go

(a) 7 Terra Rep. 531.
(ft)

1 East, 229.

2
(c) 2 Burr. 1 100.

over,
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over, which would be manifestly contrary to the general intent 1804.

of the testator to prefer his daughter's issue to his sisters'.

Lord ELLEN BOROUGH, C. J. The two cases cited of Doe d.

Candler v. Smith and Doe d. Cock v. Cooper, seem to apply very VICKERS.

strongly to the present. Though it is very doubtful in all these

cases whether we do not act contrary to the real intention of the

testator in giving more than a life estate to the first taker. How-
ever we shall certify our opinion.

LAWRENCE.!. In Doe A. Candler v. Smith, Lord Kenyan
felt very forcibly what was the particular intention of the testa-

tor, for he says there that " beyond all doubt the testator meant

that the first taker should take only an estate for life because he

has said so in express terms;" but as that appeared to him to be r 554 i

inconsistent with his general intent as expressed in the subse-

quent parts of the will, in order to give effect to such general

intent, he held it necessary to enlarge the first taker's estate to

an estate-tail. I doubt in this case how the word estates can be

construed to carry a fee, coupled as it is with words of local de-

scription, and followed by a devise of the appurtenances ,
which

would necessarily have been included if he had meant to give a

fee by the word estates.

LE BLANC, J. Tn almost every case of this sort the rule of

law has prevailed against the particular intent, in giving a larger

estate than for life to the first taker.

The Court afterwards, on the 28th of November, unanimously
certified in the usual form to the Master of the Rolls, that they

were of opinion that Ann Vickers, under and by virtue of the

will of Gentle Morris, took an estate in tail general in the free-

hold premises in question.

END OF MICHAELMAS TERM.
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PRINCIPAL MATTERS.

ABATEMENT.

See JOINDER IN ACTION, No. 3.

ACCORD AND SATISFACTION.

1. \ CCEPTANCE of a less cannot be

-L\. a. satisfaction in law of a greater
sum than due: nor can it operate as an

extinguishment of the original cause of

action, though accompanied by a condi-

tional promise to pay the residue when of

ability. Fitch v. Sutton, T. 44 6r. 3.

230
2. The Toleration Act, 1 W. Sf M. c. 18.

provides (s. 18.) that any 'person mali-

ciously disturbing any dissenting congre-

gation under that Act, on proof before a

justice of peace, shall find sureties in 50/.,

or in default be committed to prison till

the next Sessions, and on conviction

forfeit 20/. to the Crown. To an ac-

tion against magistrates for trespass and
false imprisonment they pleaded a charge
preferred before them for an offence

against that clause, and a commitment
for want of sureties under it to the next

sessions
;
and that before the next ses-

sions it was agreed between the prosecu-
tor and the now plaintiff, tcith the con-

sent of the committing magistrates (the
now defendants), that the prosecution
should be dropped, and the plaintiff be

discharged at the sessions for want of

prosecution ; that the plaintiff was ac-

cordingly then and there so discharged in

VOL. V.

ACTION ON THE CASE.

full satisfaction and discharge of the as-

sault and imprisonment: held that this

was no legal satisfaction
;

for either the

agreement was illegal, as stifling a prose-
cution for a public misdemeanor^ and

thereby impeding the course of justice;
or the satisfaction, if any, was moving
from the prosecutor only, and not from

the justices ;
their authority overthe pro-

secution being at an end after the com-
mitment of the plaintiff, and their con-

sent afterwards to the prosecutor drop-

ping the prosecution being a mere nul-

lity, and no satisfaction for a prior in-

jury, if any, received by the plaintiff from
their act. Edgecombe v. Rodd and

Others, T. 44 G. 3. 294

ACTION ON THE CASE.

See AGREEMENT, CARRIER,
STOCK, No. 1.

-."C

, An action on the case for debauching
and getting with child the plaintiff's

daughter and servant, per quod servitium

amisit, is not maintained by evidence that

the daughter, though under age, was

living iu another person's family in the

capacity of a housekeeper, and had no
intention at the time of the seduction to

return to her father's house, though she

afterwards did return there while within

age, in consequence of the seduction,
E e and
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and was maintained by her father. Dean
v. Peel, E. 44 G. 3.

2. No such action is maintainable, unless

laid with a per quod servitium amisit.

Satterthwaite v. Duerst, E. 25 G. 3.

47 n.

3. But though the daughter be of age, yet
the action is maintainable if she be living

with her father. Booth v. Charlton, at

Lancaster, in 1789, cor. Wilson, J. 47

ACTION, NOTICE OF.

See JUSTICES OF PEACE.

The stat. 39 G. 3.c. 69.5. 184, directs that

the West India Dock Company shall sue

in the name of their treasurer in all ac-

tions by or on behalf of the Company, and

that he shall be sued for the recovery of

any claim or demand upon, or ofany da-

mages occasioned by the Company; and

*. 185., after extending the protection of

the stat. 24 G. 2. c. 44. for privileging j us-

tices of peace in actions brought against

them, as such, to the lord mayor and
aldermen of London acting under this act

beyond the limits of the city ;
directs that

" no action shall be commenced against

any,person or persons for any thing done

in pursuance or under colour of this act,

until after 14 days' notice in writing, or

after tender of amends," &c.: held that

the treasurer of the Company is a. person
within the said clause ; and being sued for

an act done by the Company which in-

duced an injury to the plaintiffs, was en-

titled to such notice before, the action

brought. The notice is necessary in ac-

tions for trespasses or torts ; but qu
Whether in assumpsit? Wallace v.

Smith, Treasurer ofthe West India Dock

Company, E. 44 G. 3. 115

AFFIDAVITS.

Affidavits in support of or in answer to a

rule for setting aside an award made a

rule of court under the stat. 9 & 10 W.
3. c. 15. s. 1., there being no action pre-

viously brought, nor any cause in court,
need not be entitled. Brainbridge v.

lloullon, E. 44 G. 3. 21

AGENT.
See PRINCIPAL AND AGENT.

PRIZE, No. 1.

AGREEMENT.
See PASSAGE-MONEY.

1. For the meaning of the word Agreement,
as' it occurs in the statute of frauds, see

Frauds Statute of.

2. The Toleration Act 1 W. & M. c. 18.

provides (s. 18.) that any person malici-

ously disturbing any dissenting congrega-
tion under that Act, on proof before a jus-
tice of peace, shall find sureties in 50/., or

in default be committed to prison till the

next Sessions, and on conviction forfeit

20Z. to the Crown. To an action against

magistrates for trespass and false impri-

sonment, they pleaded a charge preferred
before them for an offence against that

clause, and a commitment for want of

sureties under it to the next sessions ;
and

that before the next sessions it was agreed
between the prosecutor and the now plain-

tiff, with the consent of the committing ma-

gistrates (the now defendants), that the

prosecution should be dropped, and the

plaintiff be discharged at the sessions for

want of prosecution ;
that the plaintiff was

accordingly then and there so discharged
in full satisfaction anddischarge ofthe as-

sault and imprisonntent : held this was no

legal satisfaction
;
for either the agreement

was illegal, as stifling a prosecution for a

public misdemeanor, and thereby imped-

ing the course ofjustice ;
or the satisfac-

tion, if any, was moving from the prosecu-
tor only, and not from the justices; their

authorityover the prosecution being at an

end after the commitment of the plaintiff,

and their consent afterwards to the prose-

cutor dropping the prosecution being a

mere nullity, and no satisfaction for a

prior injury, if any, received by the

plaintiff from their act.' Edgecombe v.

Rodd and Others, T. 44 G. 3. 294

3. A carrier by water contracting to carry

goods for hire impliedly promises that the

vessel shall be tight and fit for the pur-

pose, and is answerable for damage aris-

ing from leakage. And this, though
he had given notice " that he would not

be answerable for any damage unless oc-

casioned
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casioned by want of ordinary care in the

master or crew of the vessel, in which

case he would pay 101. per cent, upon
such damage, so as the whole did not ex-

ceed the value of the vessel and freight."

For a loss happening by a personal de-

fault of the carrier himself (such as the

not providing a sufficient vessel) is not

within the scope of such notice ;
which

was meant to exempt the carrier from

losses by accident or chance, &c. even if

it were competent to a common carrier to

exempt himself by a special acceptance
from the responsibility cast upon him by
the common law for a reasonable reward
to make good all losses not arising from
the act of God, or the king's enemies.

Lyon v. Mells, T. 44 G. 3. 428
4. A. agreed, in consideration of 101., to let

a house to B., which A. was to repair
and execute a lease of within ten days,
but B. was to have immediate possession,
and in consideration of the aforesaid was
to execute a counterpart, and pay the

rent. B. took possession, and paid the

101. immediately; but A. neglected to

execute the lease and make the repairs

beyond the period of the ten days, not-

withstanding which 1). still continued in

possession ;
held that B. could not, by

quitting the house for the default of A,,
rescind the contract and recover back
the 10/. in an action for money had and

received, but could only declare for a

breach of the special contract : for a

contract cannot be rescinded by one

party for the default of the other, unless

both can be put in statu quo as before the

contract ;
and here B. had an inter-

mediate possession of the premises under
the agreement. Hunt v. Silk, M. 45 G.
3. 449

5. Where one delivered goods of above 51.

value to common carriers to carry by the

mail, paying no extra price ;
and by a

public notice which had before reached

the owner, the carriers had declared they
would not be accountable for any package
above the value of 5l., unless insured and

paid for accordingly : held, that the goods

having been sent by a different carriage
and lost, the owner could not recover

the value against the carriers ; for the

loss happened by no tortious conversion,
nor by a renunciation of their character

as common carriers, but only by a ne-

gligent discharge of their duty as such.

Nor could he recover even the 51. as

by the terms of the notice the carriers

stipulated not to be answerable at all

for goods above 51. value, unless paid
for accordingly. Nicholson v. Wilian,
M. 45 G. 3. 507

APPRENTICE.
See STAMPS, No. 1.

1. The Court will not, at the prayer of

the muster, grant a habeas corpus to

bring up an apprentice impressed, he

being willing to enter into the king's
service. Ex parte Landsdown, E. 44
6r. 3, 38

2. The captain of a ship of war detaining
an apprentice who had been impressed,
after notice by such apprentice, is liable

in an action by the master to recover

wages for the service of such apprentice.
Eades v. Vandeput, M. 25 G. 3. 39 n.

ASSETS.
See EXECUTOR, No. 1.

ASSUMPSIT.
See AWARD, No. 1. BILLS OF EXCHANGE,

No. 1. TOLL, No. 1.

1. No person can upon the statute of

frauds be charged upon any promise to

pay the debt of another, unless the agree-
ment upon which the action is brought, or

some note or memorandum thereof, be in.

writing ; by which word agreement must
be understood the consideration for the

promise as well as the promise itself.

And therefore where one promised in.

writing to pay the debt of a third person,
without stating on what consideration, it

Was holden that parol evidence of the con-

sideration was inadmissible by the statute

of frauds ;
and consequently such promise

appearing to be without consideration

upon the face of the written engagement,
it was nudum pactum, and gave no cause

of action. Wain v. Walters, E. 44 G.
3. <10

2. The plaintiff contracted to carry the

defendant, his family, and luggage from

Demerary to Flushing; and in the

E E 2 course
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course of the voyage, within four days'
sail of Flushing, the ship was captured

by an English ship of war, and brought
into England^ and the ship and cargo
libelled for prize in the Court of Ad-

miralty, and the cargo condemned, and

proceedings still pending against the ship ;

but the defendant and his family were

liberated, and their luggage in fact re-

stored to their possession. Held that,
however the question might be as to the

plaintiff 's right to recover passage money
upon an implied assumpsit pro rataitineris

if the ship were restored, yet pending
the proceedings against the ship as prize
in the Admiralty Court, no such action

could be maintained ; for non constat,
but that the ship might be condemned
and the freight decreed to the captors.

Mulloy v. Backer, T. 44 6?. 3. 316
3. A. agreed in consideration of 101. to let

a house to B., which A. was to repair
and execute a lease of within ten days,
but B. was to have immediate possession,
and in consideration of the aforesaid was
to execute a counterpart, and pay the

rent. B. took possession and paid the

10/. immediately, but A. neglected to

execute the lease and make the repairs

beyond the period of the ten days, not-

withstanding which B. still continued in

possession ;
held that B. could not, by

quitting the house for the default of A.,
rescind the contract and recover back
the 10L in an action for money had and

received, but could only declare for a

breach of the special contract : for a

contract cannot be rescinded by one party
for the default of the other, unless both

can be put in statu quo as before the con-

tract : and here B. had an intermediate

possession ofthe premises under the agree-
ment. Hunt v. Silk, M. 45 G. 3. 449

ATTACHMENT.
See AWARD, No. 2.

AWARD.
See AFFIDAVIT, No. 1.

1. Where a verdict is taken for a certain

sum, subject to the award of an arbitra-

tor, to whom all matters in difference

are referred by a rule of nisi prius, he

cannot award a greater sum than, that

for which the verdict was taken
;
and if

he do, no assumpsit by implication will

arise to pay even to the extent of the

verdict so taken. Banner v. Charlton,
E.44G.3. 139

2. Where parties by an indorsement in

general terms on the bonds of submission

to arbitration agree that the time for

making the award shall be enlarged,
such agreement virtually includes all the

terms of the original submission to which
it has reference, amongst others, that the

submission for such enlarged time shall

be made a rule of Court; and conse-

quently the party is liable to an attach-

ment for non-performance of an award
made within such enlarged time, under
the stat. 9 & ^0 W. 3. c. 15. Evans v.

Thomson, E. 44 6r. 3. 189

3. A. declared in covenant against B. and

her^husband, for that B., before her in-

termarriage, covenanted with A. by
deed to leave certain accounts in differ-

ence between them to arbitration, and

to abide and perform the award, pro-
vided it were made during their lives.

And A. protesting that B. had not, be-

fore her intermarriage, performed her

part of the covenant, averred that after

making the indenture and the intermar-

riage of the defendants, the arbitrator

awarded B. to pay A. a certain sum
;

and then alleged a breach for non-pay-
ment of such sum. After verdict, on
non est factum pleaded ;

held that upon
this declaration it must be taken that B.
intermarried after the submission and

before the azeardma.de; in which case,

although the plaintiff could not recover

upon the breach assigned for non-pay-
ment of the sum awarded, because the

marriage was a countermand to the au-

thority of the arbitrator ; yet as by the

marriage itself B. had by her own act

put it out of her power to perform the

award, the covenant to abide the award
was broken; and therefore judgment
could not be arrested on the ground that

the marriage was a revocation of the arbi-

trator's authority, and that so the plaintiff

could not recover as for a breach by non-

performance of the award. Charnley v.

tVinstanley and his wife, T. 44 G. 3. 266
BANK-
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1 Where the plain tiff gave the defendant

in a foreign country, where both were

resident, a bill of exchange drawn by the

defendant upon a persou in England.
which bill was afterwards protested here

for non.acceptance, and the defendant

afterwards, while still resident abroad,
became bankrupt there, and obtained a

certificate of discharge by the law of that

state : held that such certificate was a

bar to an action here upon an implied

assumpsit to pay the amount of the bill

in consequence of such non-acceptance
in England. Potter v. Brovcn, E. 44
G. 3. 124

2 Where A. and B., traders living in Lon-
don^ were in the course of ordering goods
of the defendants, cotton manufacturers
at Manchester, to be sent to M. and Co.
at Hull, for the purpose of being after-

wards sent to the correspondents of A.
and B. at Hamburgh ; and on the 31st
of March A. and B. sent orders to the

defendants for certain goods to be sent

to M. and Co. at Hull, to be shippedfor
Hamburgh as usual: held that as be-

tween buyer and seller the right of the
defendants to stop as in transitu was at

an end when the goods came to the pos-
session of M. and Co. at Hull ; for they
were for this purpose the appointed agents
of the vendees, and received orders from
them as to the ulterior destination of the

goods : and the goods, after their arrival

at Hull, were to receive a new direction

from the vendees. But it was competent
for A. and B., who became insolvent

some time in July, but committed no act

of bankruptcy till the 26th of September,
to agree bona fide, and not from motives
of voluntary and undue preference, to

give up the goods to the defendants in

the latter end of July. And held that

the circumstances of the bankrupts hav-

ing called a meeting of theic creditors,
and having taken legal advice, and being
encouraged by the result of such meeting
and advice to give up the goods, was
evidence for the jury to find that the

goods were given up bona fide, and not
from any motive of voluntary and undue

preference to the defendants ; though
done by the bankrupts in a situation of

impending bankruptcy at the time ;
the

defendants, at the time of such giving up
of the goods by the bankrupts, holding

possession of the goods upon a claim of

right to stop them in transitu. Dixon
and Others, Assignees of Battier and

Son, Bankrupts, v. BaldwenandAnother^
E.44G.3. 175

3. An order of the Lord Chancellor, made
under the stat. 5 G. 2. c. 30., upon tie

petition of creditors, for removing one of

several assignees of a bankrupt's estate,

not followed up by any re-assignment or

release of such assignee to the remaining

assignees, nor by any new assignment of

the commissioners under the Lord Chan-
cellor's further order, does not operate
to devest the legal estate out of such re-

moved assignee : and consequently he

ought to join in an action of trover

brought by the assignees for a ship be-

longing to the bankrupt's estate. Bloxam
and Others, Assignees of Ward, a Bank-

rupt, v. Hubbard, T. 44 G. 3. 407
4. But if he be not joined, advantage can

only be taken by plea ir> abatement to

the whole action ; though the other as-

signees who sue can only recover their

proportional parts. ii>.

5. A sale of a ship (which was afterwards

lost at sea) made by the defendant, who
claimed under a defective conveyance
from a trader before his bankruptcy, is

a sufficient conversion to enable the as-

signees of the bankrupt to maintain tro-

ver, without shewing a demand and re-

fusal, ib.

6. The ship register acts do not apply to a

transfer of property by operation of law, .

such as from the commissioners to the

assignees of a bankrupt. ib.

BARON AND FEME.
See POOR-REMOVAL, No. 1.

BILLS OF EXCHANGE.
1. Where the plaintiff gave the defendant,

in a foreign country, where both were

resident, a bill of exchange drawn by
the defendant upon a person in England,
which bill was afterwards protested here

for uon-acceptancej and the defendant

afterwards, while still resident abroad,
became bankrupt there,, and obtained a

certificate
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certificate of discharge by the law of

that state
; held that such certificate

was a bar to an action here upon an im-

plied assumpsit to pay the amount of the

bill in consequence of such non-accept-
ance in England. Potter v. Brown, E.
44 G. 3. 124

2. A bill of exchange payable to the order
of A.) is payable to A. without alleging

any order made;' and it is sufficient to

declare that A. delivered the bill to the

defendant, which he accepted, and by
reason of the premises and according to

the custom of merchants became liable

to pay the contents to A. without al-

leging a re-delivery of the bill by the de-

fendant : for if a re-delivery, or some-

thing tantamount, to shew the assent

of the drawee to charge himself, be ne-

cessary to an acceptance, the demurrer,
by admitting the acceptance, impliedly
admits the re-delivery, &c. Smith v.

M'Clure, M. 45 G. 3. 476
3. A letter from the drawees of a bill in

England, to the drawer in America,
stating that " their prospect of security

being so much improved they shall ac-

cept or certainly pay the bill," is an ac-

ceptance in law
; although the drawees

had before refused to accept the bill

when presented for acceptance by the

holder, who resided in England, and

again after the writing such letter refused

payment of it when presented for pay-
ment ; and although such letter written

before were not received by the drawer
in America, till after the bill became due.

Wynne v. Raikes, M. 45 G. 3. 514

CARRIER.

1. A carrier by water contracting to carry

goods for hire impliedly promises that

the vessel shall be tight and fit for the

purpose, and is answerable for damage
arising from leakage. And this, though
he had given notice u that he would not

be answerable for any damage unless oc-

casioned by want of ordinary care in the

master or crew of the vessel, in which
case he would pay 10 per cent, upon
such damage, so as the whole did not ex-

ceed the value of the vessel and freight."
For a loss happening by the personal

default of the carrier himself, (such as
the not providing a sufficient vessel,) is

not within the scope of such notice,
which was meant to exempt the carrier

from losses by accident or chance, &c. ;

even if it were competent to a common
carrier to exempt himself by a special

acceptance from the responsibility cast

upon him by the common law for a

reasonable reward to make good all

losses not arising from the act of God,
or the king's enemies. Lyon v. Mells,
T. 44 G. 3. 4S8

2. Where one delivered goods of above 5l.

value to common carriers to carry by the

mail, paying no extra price ;
and by a

public notice which had before reached

the owner, the carriers had declared

they would not be accountable for any

package above the value of 51. unless in-

sured and paid for accordingly : held,
that the goods having been sent by a

different carriage and lost, the owner

could not recover the value against the

carriers : for the loss happened by no

tortious conversion, nor by a renun-

ciation of their character as common

carriers, but only by a negligent dis-

charge of their duty as such. Nor could

he recover even the 51. as by the terms

of the notice the carriers stipulated
not to be answerable at all for goods
above 51. value, unless paid for accord-

ingly. Nicholson v. Willan, M. 45 G. 3.

507

CHARGES.
Where a private Act of Parliament for

building Stonehouse Bridge directed

that certain persons and their heirs

should stand seised of the tolls of the

bridge
" to the same uses, trusts, and

estates, and subject to the same wills,

settlements, limitations, remainders,

charges, tenures, rents, and incum-

brances," as an ancient ferry was, in

lieu of which the bridge was erected :

held that the word charges only ex-

tended to private charges on the estate.

The case of Stonehouse Bridge, II. 44
G. 3. 356 n.

CHARTER.
See CORPORATION.

COMMIT-
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COMMITMENT.
See AGREEMENT, No. 2.

COMPENSATION.
Where the stat. 43 G. 3. c. 55. s. 10. en-

abled a jury to assess a compensation to

the owner or persons interested in land,
which was taken possession of by Go-
vernment

; which compensation was to

be made " for the possession or use

thereof during the time for which the

same should be required for the pnblic
service : held that the assessment of a

compensation only in gross, and without

reference to time, as by an annual rent,
was bad

;
because of the uncertainty of

the period for which the land would be

required, of which no probable average
estimate could be formed pending the

exigency. Bingham v. Serle, M. 45 G.
3. 534

CONSTABLES.
See JUSTICES OF PEACE or TRESPASS.

No. I.

CONVICTION.

By the Vagrant Act 17 G. 2. c. 5. after a

rogue and vagabond has been committed
to the Sessions, and they, adjudging him
to be a rogue and vagabond, order him
to be further imprisoned and kept to

hard labour for six months, and to be

publicly whipped during that time, and
that after the expiration of his imprison-
ment he should be sent and employed in

his Majesty's service pursuant to the sta-

tutes^ fyc. ; held that the whole forms

one sentence
;

and such order being
defective in the latter part for want of

adjudicating whether the party were to

serve his Majesty by sea or land as dis-

criminated in the statute, the conviction

should be quashed, though the former

part of the sentence, adjudging the rogue
and vagabond to be whipped, be valid.

Rex v. Patchett, T. 44 G. 3. 339

COPYHOLD.
See the NEXT HEAD.

1. Till the admittance of the surrenderee

of a copyhold upon mortgage the sur-

renderor continues the legal tenant, and

he cannot devise the equity of redemp-
tion even after the surrender made with-

out a new surrender to the use of his

will, but the legal estate, which on his

death descends to his heir at law, will

carry the equity of redemption also to

the heir in respect to the mortgagee.
Doe d. Shewen, Widow, v. Wroot, E.
44 G. 3. 132

2. Where a copyholder in fee, who had

paid a fine on his original admittance,
surrendered to the use of himself for

life, remainder to his wife for life,

remainder over
;

on which surren-

der and re-admittance no new fine

was paid ;
and by the custom a re-

mainder-man coming into possession oil

the death of tenant for life must be ad-

mitted and pay a fine : held, that such

a custom is good ;
and that on the death,

of tenant for life, the next in remainder

not coming in to be admitted and pay
his fine after proclamations made and

presentment by the jury, the lord may
seize quousque the tenant comes in, and

maintain ejectment to recover the pos-

session in the mean time. And such

proclamations being in general terms for

any person to come in and make title,

&c. and the presentment of default being
also general, are good ; though the per-
son next in remainder were known and
named in the surrender. Doe d. Whit-

bread, v. Jenney, M. 45 G. 3. 522

COPYHOLD AND CUSTOMARY
ESTATES.

See COPYHOLD.

1 Where there is a grant of a particular

thing once sufficiently ascertained by
some circumstance belonging to it, the

addition of an allegation, mistaken or

false, respecting it, will not frustrate the

grant ;
but where a grant is in general

terms, there the addition of a particular
circumstance will operate by M'ay of re-

striction and modification of such grant.
Therefore where one having customary

tenements, compounded and uncom-

pounded, surrendered to the use of his

will,
" all and singular the lands, tene-

"
ments, Sfc. whatsoever in the manor

" which he held of the lord by copy of
*' court
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"court-roll, in whose tenure or occu-
"

pation soever the same were, being of
" the yearly rent to the lord in the whole

"of 41. 10?. 8|d., and compoundedfor ;"
held that the words " and compounded
for

1 '

restraining the operation of the sur-

render to that description of copyholds
then belonging to the surrenderor ; and
that the words "

being of the yearly rent,
"

%c. of 41. 10s. 8|d.," which were not

referable to any actual amount of the

rents, either compounded or uncom-

pounded, though much nearer to the

whole than to the compounded only ;

could not qualify or impugn the re-

striction. Roe d. Conolly v. Vernon,
E. 44 G. 3. 51

2. Where a testator had freehold, custom-

ary and copyhold estates
;

and after in-

troductory words, as to all his zoorldly

estate, devised two rent-charges out of

all his real estate, and also two copyholds
in Middlesex for lives, and subject thereto

devised " all his freehold manors, lands,
&c. in Yorkshire and other counties, and
the reversion of the two copyholds to his

on for life, with successive remainders
11 tail male to his first and other sons,
with like remainders to other branches
in the male line;" and in default of such

issue he devised all his "" said (freehold)

manors, land," &c. to his eldest daughter
in tail male in strict settlement, with

like remainders to his second and third

daughters : and by the residuary clause

devised all other his manors, lands, &c.

either freehold or copyhold (except those

in the counties of York, &c. which he

had before disposed of), subject to the

said rent-charges, infailure of issue male

of his son and himself, to his three daugh-

ters, as tenants in common in fee : held

that certain customary estates, which the

devisor had, with freehold property in

Yorkshire, did not, on failure of the

male line, pass to the eldest daughter
under the description of all his freehold

manors, lands, &c. in that and other

counties. For, supposing that thefree-
hold of such customary estates be in the

tenant, and not in the lord, they being
holden not at the will of the lord as pure

copyholds, but according to the custom

of the manor, and the tenants being en-
titled to the timber and mines, and the

estates being demised and demiseable in

fee simple or otherwise
; yet as they

were holden by copy of court-roll, and

passed by surrender and admittance,
and were generally reputed and called

copyholds, and the testator having dis-

tinguished in other parts of his will

between copyhold and freehold, he must
. be presumed to have used the word

freehold in its usual and popular sig-

nification, as not including these cus-

tomary estates- considered by himself
as copyholds ; and therefore such cus-

tomary estates passed to the three daugh-
ters under the residuary clause. And
it seems that as by such residuary clause

the daughters would not take till failure

of issue male of the son and of the

devisor
; he, the son, the heir at law,

took an estate-tail by implication in the

customary estates not before devised.

Roe d. Conolly v. Vernon^ E. 44 G. 3.

51

CORPORATION.

See TOLL, No. 1.

1. A charter granted to the mayor, bailiffs,

and burgesses, or the greater part of

them, te choose one of themselves to be

mayor ; but the same charter appointed
the first mayor to continue for a year
and until some other burgess should be

elected and sworn, and the two first

bailiffs to continue until two other bur-

gesses should be elected and sworn :

and it also directed the new mayor
to be sworn in before the last mayor,
his predecessor, and the bailiffs, for the

time being, and the burgesses present ;

and in like manner the new bailiffs to

be sworn in before the mayor and the

last bailiffs and the burgesses present.

These latter provisions explain the first,

and shew that the mayor must be chosen

out of the burgesses at large, and not

out of the bailiffs ; and this avoids any
question as to the validity of a swearing
in of an officer before himself by his

name of office. Rex v. Harper, E. 44
G. 3. 208

2. Where
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1, Where a corporation, by a verbal agree-
merit with a pauper, leased to him the

tolls of a market for above 101. a year ;

held that he could not gain a settlement

thereby, as no interest could pass from

a corporation but under their seal
;
there-

fore he had no more thaq a mere licence

to collect the toll. But if such toll had

been leased to him under seal of the cor-

poration, semble that he would have

gained a settlement by residing for 40

days in the same parish where the

market was. Rex v. The Inhabitants of

Cfiippingnorton, T. 44 6?. 3. 239
3. The voluntary absence of a chief officer

of a corporation upon the charter-day of

election of his successor is not indictable

upon the stat. 11 G. 1. c. 4. s. Q., un-

less his presence as such chief officer be

necessary by the constitution of the cor-

poration to constitute a legal corporate

assembly for such purpose. Rex v.

Corry, T. 44 6?. 3. 372
4. Where a corporation was seised in fee

of lands, which by the custom were an-

nually meted out under their controul

by a leet jury, according to a certain

stint, to such of the resident burgesses
who chose to stock the same ; they

paying 19*. 4d. to each of the other bur-

gesses who did not stock : held that the

burgesses who so stocked were tenants

in common of the lands so occupied by
them, and as such occupiers were liable

to be rated for the same. Rex v.

Watson, M. 45 G. 3. 480

COSTS.

1. Where the plaintiff recovered a verdict

at the trial and had judgment in C. 13.,

and upon a bill of exceptions returned

into this court judgment was reversed,
and the plaintiff took nothing by his

writ, the defendant cannot have costs.

Bell v. Potts, E. 44 G. 3. 49
2. The London Court of Requests has

jurisdiction by the stat. 39 # 40 G. 3.

c, 104. over a contract for the retention

of tithes by the tenant, the value of

which was under 5l. And therefore if

the vicar sue in the superior courts for

the same, and recover less than 51. upon
a count iu assumpsit for a quantum va-

lebant, the defendant may enter a sug-

gestion on the roll, stating that he was
a freeman and inhabitant of the city of

London, trading there at the time he
was served with the writ, for the purpose
of ousting the plaintiff of his costs, under
the 12th section of the Act. Sandby,
Clk. v. Miller, E. 44 6?. 3. 194

3. Where in assumpsit the defendant

pleaded the general issue, and the sta-

tute of limitations to the whole sum de-

manded, and as to part of it that the

promises were made by the defendant's

testator and one A. B. jointly, which
A. B. survived the other, and is still

living ; and this last issue was found at

the trial for the defendant, and the other

two issues for the plaintiff, who there-

upon had judgment for the rest of his

damages and costs : held that the de-

fendant was not entitled to have the

costs of the issue found for her deducted

from the costs of the trial which the

plaintiff was entitled to on the issues

found for him : aliter where all the

issues at the trial are found for the de-

fendant, but the plaintiff has judgment
upon demurrer, and recovers damages
on a writ of inquiry. Postan v. Stanway,
Executrix, T. 44 G. 3. 261

4. An application to make the plaintiff,
who resided abroad, give security for the

costs, refused after notice of trial given ;

as the defendant might have applied
earlier after knowledge of the fact of
the plaintiff's residence, and before so
much of the costs were incurred. Wal-
ters v. Frythatt, T. 44 6?. 3. 338

5. Where a verdict was taken for 10Z. in

trespass, subject to an award of damages,
and the costs to abide the event ; if the

arbitrator find less than 40/. damages,
the plaintiff cannot have his costs, though
it be also found that the trespass was

wilful, and that the defendant shouldpay
the plaintiff" his costs : for costs being
directed to abide the event, means the

legal event ; and the authority of a

judge to certify for costs under the stat.

22 Sf 23 Car. 2. c. 9., where the tres-

pass is wilful, is not transferred to the ar-

bitrator under such a rule of reference.

Wardv. Mallinder, M. 45 G. 3. 489
6. The
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6. The stat. 13 C. 2. st. 2. c. 2. s. 10. giv-

ing double costs to the defendant in error,

if judgment be affirmed after verdict, is

confined to cases where the judgment so

affirmed is for theplaintiff below, and not

where the defendant below obtained judg-
ment upon a special verdict. Baring v.

Christie, 45 G. 3. 545

COURT OF REQUESTS, LONDON.

See LONDON COURT OF REQUESTS.

COVENANT.

1. One who covenants for himself, his

heirs, Sfc. and under his own hand and

seal, for the act of another, shall be per-

sonally bound by his covenant, though
' he describe himself in the deed as cove-

nanting for and on the part and behalf

of such other person. Appleton v. Binks,
E. 44 G. 3. 148

2. A. declared in covenant against />. and
her husband, for that B. before her in-

termarriage covenanted with A. by deed
to leave certain accounts in difference

between them to arbitration, and to

abide and perform the award, provided
it were made during their lives. And

A.*, protesting that B. had not before

her intermarriage performed her part of

the covenant, averred that after making
the indenture and the intermarriage of
the defendants, the arbitrator awarded

B. to pay A. a certain sum ;
and then

alleged a breach for non-payment of

such sum. After verdict, on non est

factum pleaded ;
held that upon this de-

claration it must be taken that /> in-

termarried after the submission and be"

fore the award made
;

in which case,

although the plaintiff could not recover

upon the breach assigned, for non-pay-
ment of the sum awarded, because the

marriage was a countermand of the M

thorify of the arbitrator ; yet as by the

marriage itself 1?. had by her own act

put it out of her power to perform the

award, the covenant to abide the award
was broken ; and therefore judgment
could not be arrested on the ground that

the marriage was a revocation of the ar-

bitrator's authority, and that so the

plaintiff could not recover as for a
breach by non-performance of the award.

Charnley v. Winstanley and Wife, T.
44 6?. 3. 266

CUSTODY.

B. being in custody at the suit of A., in a

joint action against B. and C., B. jus-
tifies bail in an action entitled by mistake
" A. against B." only, and a rule so en-
titled is served on the marshal of B. R.,
who thereupon discharges B. out of cus-

tody, he not being charged in custody
in any more than one action at the suit

of A. : held that the marshal was liable

in an action for an escape. White v.

Jones, Marshal of K. B. fyc. T. 44 G.
3. 292

CUSTOMARY ESTATES.

See COPYHOLD AND CUSTOMARY ES-

TATES.

DAMAGES.

See COMPENSATION.

DEBAUCHING DAUGHTER,

See ACTION ON THE CASE, No. 1.

DEVISE.

See WILL.

1. Where a testator had freehold, cus-

tomary, and copyhold estates
;
and after

introductory words, as to all his worldly

estate, devised two rent-charges out of

all his real estate, and also two copyholds
in Middlesex for lives ;

and subject
thereto devised "all his freehold manors,
lands, &c. in Yorkshire and other coun-

ties, and the reversion of the two copy-
holds to his son for life, with successive

remainders in tail male to his first and
other sons, with like remainders to other

branches in the male line :" and in de-

fault of such issue he devised all his

" said (freehold) manors, land," &c. to

1 his
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his eldest daughter in tail male in strict

settlement, with like remainders to his

second and third daughters : and by the

residuary clause devised all other his

manors, lands, &c. either freehold or

copyhold (except those in the county of

York, Sfc. which he had before disposed

of,) subject to the said rent charges, in

failure of issue male of his son and him-

self, to his three daughters as tenants in

common, in fee : held that certain cus-

tomary estates, which the devisor had,

with freehold property in Yorkshire, did

not, on failure of the male line, pass to

the eldest daughter under the description

of all his freehold manors, lands, &c.

in that and other counties. For sup-

posing that the freehold of such cus-

tomary estates be in the tenant, and not

in the lord, they being holden not at the

will of the lord as pure copyholds, but

according to the custom of the manor,
and the tenants being entitled to the

timber and mines, and the estates being
demised and demiseable in fee simple or

otherwise
; yet as they were holden by

copy of court-roll, and passed by sur-

render and admittance, and were gene-

rally reputed and called copyholds, and

the testator having distinguished in other

parts of his will between copyhold and

freehold, he must be presumed to have

used the word freehold in its usual and

popular signification, as not including

these customary estates considered by
himself as copyholds; and therefore such

customary estates passed to the three

daughters under the residuary clause.

And it seems that as by such residuary
clause the daughters would not take till

failure of issue male of the son and of

the devisor; he, the son, the heir at law,
took an estate-tail by implication in the

customary estates not before devised.

Roe d. Conolly v. Vernon^ E. 44 G. 3. 51

2. One devised thus :
"

Concerning my
"
worldly estate, I give and bequeath to

" M. M. Is. Also I give and bequeath
" to A. M. 2s." (with pecuniary be-

quests to several others in the same form

of words) ;
" Also I give and bequeath" to G. S. my messuage and lands, &c.

- in W. Also I give and bequeath to

" the said G. S. and his wife all my"
lands, &c. in J?. Also all my mes-

"
suages, &c. in W. Also all my goods,"
chattels, &c. and personal estate after"
having thereout first paid and dis-

"
charged all my debts and funeral ex-

"
pences : Also subject to the paymentu thereout all the aforesaid legacies.

" And I nominate the said G. S. to be
** sole executor, whom I charge with the
"
payment of my debts, legacies, and

" funeral expences," &c. Held that

G. S. and his wife took a fee in the real

estate devised to them, by reason of the

words "
having thereout paid all my

debts, Sfc." which was a personal charge
on them in respect of the realty as well

as personalty, all devised in one entire

sentence, together with such charge.
Doe d. Stevens and Pain v. Snelling, E.
44 G. 3. 87

3. Under a devise of lands, arrears of

rent, and a bond and judgment, to

trustees and the survivor, and the exe-

cutors, Sfc. of such survivor, in trust,

out of the rents and profits of the said

estates and arrears, &c. to pay certain

annuities for lives, and a sum in gross ;
and from and after payment of the said

annuities and money, the testator de-
vised successive estates for lives, re-

mainder to C. W. in tail, remainder to
his own right heirs

;
and he also gave a

general power of leasing to the trustees

for the best rent, with an allowance of
101. a year to each for their trouble ;

held that the purposes of the trust being
all answered by the death of the an-

nuitants, and the raising of the money
for legacies, the remainder-man in tail,

(the life estate being spent,) took the

legal estate in the premises. For where
the purposes of a trust may be answered

by giving the trustees a less estate than
a fee, no greater estate shall pass to them

by implication ; but the uses in remainder
limited on such lesser estates so given to

them shall be executed by the statute.

And in this case it is sufficient to answer
the purposes of the trust to give the

trustees by implication an estate for the

lives of the annuitants ; with a term of

years in remainder sufficient for the

purpose
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purpose of raising the gross sum charged
out of the rents and profits. And this

construction is further confirmed in this

particular case by the bequest to the

trustees of the arrears and the bond and

judgment, as well as of the rents and

profits ; for otherwise the interest in the

bond, &c. would go to different repre-
sentatives than the estate, if the trustees

took a fee
; and the leasing power was

only to be executed as the occasions of

the trust required. And there was also

a personal remuneration to the trustees

of 10/. a year for their trouble, which
was not extended to their heirs. Doe d.

White v. Simpson, E. 44 G. 3. 162
4. Under a devise " to A. for life, and
" after him to his eldest or any other

"son after him for life, and after them
" to as many of his descendants issue
" male as shall be heirs of his or their

"bodies down to the tenth generation,

''during their natural lives :" held that

A. took no more than a life estate ; for

here is no general intent to create an

estate tail, as contradistinguished from,

the particular intent to give an estate for

life to the first taker ; but a single intent

to create a succession of life estates to

persons not in esse, which the law will

not allow. Seaward T. Willock, E. 44
G. 3. 198

5. The word share may carry a leasehold

estate. As where a testator, having
three sons and one daughter, and lease-

hold estates and personal funds, devised

one leasehold estate to his eldest son,
and other leaseholds to his second son,

directing his executors to receive and

apply the rents until they came of age ;

and then directed a certain sum to be

put out at interest for the benefit of

his widow, duraute viduitate, and that

on her death or marriage it should be

divided equally between his three sons,
share and share alike ; and then he gave
his daughter GOO/, to be paid her when
of age ; and then gave the residue of his

worldly effects to be divided equally

amongst his three sons, share and share

alike ; and lastly directed that "
if any

of his said children died under age and

without lawful issue, the share of him or

her deceased should go equally amongst
his surviving sons :" held that (he word
share in the last clause, referring as it

must do to the whole share or portion of

the daughter, must have tho same meaning
as to the sons, and must comprise the

leasehold as well as personal funds be-

fore given to them ; and that upon the
death of the eldest son uuder 21, and
without issue, the leasehold estate de-

vised to him went equally between the

two surviving sous. Doe d. Stopford v.

Stopford, M. 45 G. 3. 501
6. Under a devise of all freehold and copy-

hold estates whatsoever situate at B.
with their appurtenances, to A. and the

heirs of her body lawfully to be begotten
whether sons or daugliters, as tenants in

common; and in default of such issue,
then over : held that A. took an estate tail .

Pierson v. Pickers, M. 45 G. 3. 548

DISCHARGE OF DEBTOR.

See ESCAPE.

EAST INDIA COMPANY.
See INDICTMENT against Officers in India

for receiving Presents contrary to the

stat. 33 G. 3. c. 52. s. 62.

EJECTMENT.

See COPYHOLD, No. 2. JOINT TENANTS,
No. 1. NOTICE TO QUIT.

In Ejectment the legal title must prevail,
vid. Weakley d. Yea, Bart. v. Rogers,
in the Exchequer Chamber, M. 30 G. 3.

and other cases referred to in the note to

Doe d. Shewen v. Wroot. 138-9

EQUITY OF REDEMPTION.
See COPYHOLD, No. 1.

ERROR, WRIT OF.

See PRACTICE, No. 2.

ESCAPE.

1. B. being in custody at the suit of A. in

a joint action against J5. arid C., B. jus.
tines
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tifies bail in an action entitled by mis-

take " A. against B." only, and a rule

so entitled is served on the marshal of

B. R. who thereupon discharges B. out

of custody, he not being charged in cus-

tody in any more than one action at the

suit of A. : held that the marshal was
liable in an action for an escape. White
v. Jones, Marshal ofK. B. Sfc. T. 44 G.
3. 292

2. In an action against the marshal for an

escape, it being alleged in the declara-

tion that the prisoner was arrested on

mesneprocess,and brought before a judge
at chambers by virtue of a writ of habeas

corpus, and was by him thereupon com-
mitted to the custody of the marshal as

by the record thereofnow remaining zn
%

the court of B. R. appears, &c. such al-

legation is either impertinent and sur-

plusage; for, properly speaking, such do-

cuments are not records nor capable of

becoming so :
. or, considering them as

quasi of record, the allegation is suffi-

ciently proved by the production of them
from the office of the clerk of the papers
of the K. 13. prison, with whom they
were properly deposited. Wigley v. Jones,
Marshal of the Marshalsea, T. 44 G. 3.

440

EVIDENCE.

1. No person can by the statute of frauds

be charged upon any promise to pay the

debt of another, unless the agreement
upon which the action is brought, or some
note or memorandum thereof, be in writ-

ing ; by which word agreement must be

understood the consideration for the pro-
mise as well as the promise itself. And
therefore where one promised in writing
to pay the debt of a third person, without

slating on what consideration
;

it was
holden that paro I evidence of the consi-

deration was inadmissible by the statute

of frauds
;

and consequently such pro-
mise appearing to be without considera-

tion upon the face of the written engage-
ment, it was nudum pactum, and gave no
cause of action. Wain v. Warlters, E.
44 G. 3. 10

2. An averment that the plaintiff was ready
and willing to transfer, and requested the

defendant to accept stock, can only be
satisfied by shewing an actual tender and
refusal, or that the plaintiff waited at the

bank on the day when it was/understood
that the transfer was to be made until

the close of the transfer books, which
was the latest time when the transfer

could be made. Bordenave y. Gregory,
E. 44 G. 3. 107

3. An averment that stock was to be trans-

ferred on request is not proved by evi-

dence that it was to be transferred on a
certain day. Bordenave v. Bartlett, E.
446?. 3. Ill

4. The Sessions having decided in favour
of a settlement in A., by which the pau-
per's father was proved to have been re-

lieved while resident in another parish 40

years ago, and before the pauper's birth;
and the only evidence to oppose this

being that of the pauper's own birth in

B.
;

this Court confirmed the order of

Session on a case reserved. Rexv. The
Inhabitants of Wakefield, T. 44 G. 3. S35

EXECUTION.

If one of two defendants taken on a joint
ca. sa. be discharged under Insolvent
Debtors' Act, that will not operate as a

discharge of the other, the discharge of
the former not being with the actual
consent of the plaintiff. Nadin v. Battle

and Wardie, E. 44 G. 3. 147

EXECUTOR.

A count upon an account stated with the

plaintiff, executrix, fyc. (not saying a*

executrix, &c.) cannot be joined with
Counts on promises to the testator

; for

it is no allegation that the promises were
made to the plaintiff in her representative

capacity ;
and under such a count proof

might be given of an account stated with
her in hen individual character. Qu.
Whether if it had been laid to be on an
account stated with the plaintiff herself,

though named as executrix, Sfc. it could
be so joined, as the cause of action would
still appear to have arisen in the time of

the executrix, though the money, when
recovered, would be assets? Henshallv.

Roberts, in error, E. 44 G, 3. 450

EXEMP-
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EXEMPTION. -

Where an Act directs that the tolls of a na-

vigation should be exempt from any
taxes, rates, &c. other than such as the

land which should be used for the pur-

pose of the navigation would have been

subject to if the act had not been made
;

that goes to exempt the tolls qua tolls

altogether from being rated in respect of

the line so exempted, leaving the land
rateable as before. Rex v. The Leeds
and Liverpool Canal Company., T> 44
G. 3. 325

FALSE IMPRISONMENT.
1. The Toleration Act, 1 W. 8f M. c. 18.

provides (s. 18.) that any person mali-

ciously disturbing any dissenting con-

gregation under that Act, on proof be-

fore a justice of peace, shall find sureties

in 501. or in default be committed to

prison till the next sessions, and on con-

viction forfeit 20J., to the Crown. To
an action against magistrates for trespass
and false imprisonment, they pleaded a

charge preferred before them for an

offence against that clause, and a com-
mitment for want of sureties under it to

the next sessions; and that before the

next sessions it was agreed between the

prosecutor and the now plaintiff with the

consent of the committing magistrates

(the now defendants,) that the prosecu-
tion should be dropped, and the plaintiff
be discharged at the sessions for want of

prosecution ; that the plaintiff was ac-

cordingly then and there so discharged
in full satisfaction and discharge of the

assault and imprisonment : held this was
no legal satisfaction j

for either the agree-
ment was illegal, as stifling a prosecution
for a,public misdemeanor, and thereby im-

peding the course ofjustice; or the satis-

faction, if any, was moving from the pro-
secutor only, and not from the justices ;

their authority over the prosecution being
at an end after the commitment of the

plaintiff; and their consent afterwards to

the prosecutor, dropping the prosecution

being a mere nullity, and no satisfaction

for a prior injury, if any, received by the

plaintiff from their act. Edgecombe v.

Rodd and Others, T. 44 G. 3. 294

2. An indictment for an assault, false im-

prisonment, and rescue, stated that the

Judges of the Court of Record of the

town and county, Sfc. of P., issued their

writ, directed to T. B. one of the Ser-

jeants at Mace ofthe saidtown andcounty,
to arrest W., by virtue of which T. B.
was proceeding to arrest W. within the

jurisdiction of the said Court, but that

the defendant assaulted T. B. in the due
execution of his office, and prevented the
arrest : held such indictment bad ; it not

appearing that T. B. was an officer of
the Court : and that there could not be

judgment after a general verdict on such
a count as for a common assault and
false imprisonment, because the jury
must be taken to have found that the

assault and imprisonment was for the

cause therein stated, which cause appears
to have been that the officer was attempt-

ing to make an illegal arrest of another,
which being a breach of the peace, the

defendant might^ for aught appeared,
have lawfully interfered to prevent it.

Rex v. Osmer, T. 44 G. 3. 304

FOREIGN SENTENCES.
1 Where a foreign Court of Prize pro-

fesses to condemn a ship and cargo on
the ground of an infraction of treaty in

not being properly documented, &c. as

required by the treaty between the cap-
tors and captured : such sentence is con-

clusive in our courts against a warranty
of neutrality of such ship and cargo in

an action upon a policy of insurance

against the underwriter; although infer-

ences were drawn in such sentence from

ex parte ordinances in aid of the con-

clusion of such infraction of treaty.

Baring v. The Royal Exchange Assur-

ance Company, E. 44 G. 3. 99

2. A sentence of a foreign Court of Prize

is conclusive evidence in an action upon
a policy of insurance upon every matter

within the jurisdiction of such Court,

upon which it has professed to decide.

Therefore where a Danish ship, war-

ranted neutral, was captured by a

French ship of war, (Denmark being
at peace with France,) and the court

in which she was libelled as prize,

pro-
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professing to consider that the built of

the vessel was unknown, that she was

fold to a neutral subject only since the de-

claration of war, that the bill of sale did

not mention her place of built, or her

original owner; that the mate and third

<> Ilic-or were naturalized Danes only since

the declaration of war, and that the

greater part of the crew were subjects of

hostile powers, condemned the ship as

good and lawful prize f such condemna-
tion is conclusive against the warranty of

neutrality in an action on the policy

against the underwriter : and no evidence

can be received to falsify the facts affirm-

ed by such sentence, nor to shew that

the conclusion was unfounded: although
the sentence proceeded to refer to certain

ordinances of France, containing rules

to direct judgment of its Courts in the

consideration of the question of neutra-

lity; by which rules the Prize Court ap-

pears to have regulated their judgment
in the conclusion they had drawn. Bol-
ton v. iSladestone, E. 44 Cr. 3. 155

FORFEITURE.
See AGREEMENT, No. 2.

FRAUDS, STATUTE OF.

1 . No person can, by the statute of frauds

be charged upon any promise to pay the

debt of another, unless the agreement

upon which the action is brought, or

some note or memorandum thereof, be in

writing; by which word agreement must
be understood the consideration for the

promise, as well as the promise itself.

And therefore where one promised in

writing to pay the debt of a third person
without stating on what consideration, it

was holden that parol evidence of the

consideration was inadmissible by the

statute of frauds; and consequently such

promise appearing to be without consi-

deration upon the face of the written en-

gagement, it was nudum pactum, and

gave no cause of action. JVaine v. TVarl-

ters, E. 44 <?. 3. 10
2. The statute is supposed to have been

drawn by Lord Hale. ib, 17

FREEHOLD

See PRESSING, No. 2.

FREIGHT.

See INSURANCE, No. 3. PASSAGE-MONEY.

GRANT.

1. Where there is a grant of a particular thing
once

sufficiently ascertained by some cir-

cumstance belonging to it, the addition
of an allegation, mistaken or false, re-

specting it, will not frustrate the grant ;

but where a grant is in general terms,
there the addition of ^particular circum-
stance will operate by way of restriction

and modification of such grant. Roc d.

Conolly v. Vernon, E. 44 .3. 51
2. Therefore where one having customary

tenements, compoundedand uncompound-
ed, surrendered to the use of his will u all
" and singular the lands, tenements, fyc.
"
whatsoever, in the manor, which he held

"
of the lord by copy of court-roll, in

" whose tenure or occupation soever the
" same were, being of the yearly rent to
" the lord in the whole of4\. 10s. 8|d, and
"
compoundedfor:" held that the words

" and compounded for," restrained the

operation of the surrender to that descrip-
tion of copyholds then belonging to the

surrenderor. And that the words "being of
the yearly rent 8fc. of41. 10s. 8|d." which
were not referable to any actual amount
of his rents, either compounded or un-

compounded, though much nearer to the

whole than to the compounded only,could

not qualify or impugn that restriction, ib.

HABEAS CORPUS.

See APPRENTICE, No. 1. RECORD.

1. The father of a child is entitled to the

custody of it, though an infant at the

breast of its mother, if the Court see no

ground to impute any motive to the

father injurious to the health or liberty
of such a child, as by sending it out of

the kingdom ; the father being at the

time an alien enemy domiciled in this

kingdom, and the mother being an Eng-
lishwoman,
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lishwoman, and apprehensive only that

he meant to send the child abroad, but

assigning no sufficient reason for such her

apprehension. Rex v. de Manneville, E.
44 G. 3. 221

2. If the putative father of a bastard child

obtain possession qf it by force or fraud,
the Court will order it to be restored on

the application of the mother. Rex v.

Moseley, H. 38 G. 3. 224

HUSBAND AND WIFE.
See POOR-REMOVAL, No. 1.

INDICTMENT.

1. Every indictment must contain a com-

plete description of such facts and cir-

cumstances as constitute the crime, with-

out inconsistency or repugnancy. But,

except in certain cases, where technical

expressions, having grown by long use

into law, are required to be used, the

same sense is to be put on the words of

an indictment which they bear in ordi-

nary acceptation : and if the sense of any
word be in ordinary acceptation ambigu-
ous, it shall be construed according as the

context and subject-matter require it to be

in order to make the whole consistent and

sensible. The word until may therefore

be construed either exclusive or inclusive

of the day to which it is applied, according
to the context and subject-matter. Rex
v. Stevens and Agnew, T. 44 G. 3. 244

2. Therefore, where an information on the

stat. 33 G. 3. c. 52. s. 62. prohibiting

officers of the East India Company, re-

siding in India, from receiving presents,

charged that the defendants being British

subjects, on the 1st January 1794, and

from thence for a long time, to wit, until

ihe 29th November 1795, held certain

offices under the Company, and during
all that time resided in the East Indies

;

and that whilst they held the said offices

as aforesaid, and whilst they resided in

the East Indies as aforesaid, to wit, on
the 29*fc of November 1795, they re-

ceived certain presents: held that the

context shewed that the word until was to

be taken inclusive of the 29th November
1795. ib.

3. But that if it had been incapable of re-

ceiving an inclusive construction, the
words under the first videlicet,

"
until

the 29<A of November 1795," could not
have been rejected as surplusage; for that

can never be where the allegation is sen-

sible and consistent in the place where it

occurs, and not repugnant to antecedent

matter, though laid under a videlicet, and
however inconsistent with an allegation

subsequent. ib.

4. An indictment for an assault, false im-

prisonment, and rescue, stated that the

Judges of the Court ofRecord ofthe town
and county, &c. of P. issued their writ,
directed to T. B. one of the Serjeants at

mace of the said town and county, to ar-

rest W., by virtue of which T. B. was

proceeding to arrest W. within the juris-
diction ofthe said Court, but that the de-

fendant assaulted T. B. in ihe execution

of his office, and prevented his arrest
;

held such indictment bad
;

it not ap-

pearing that T. B. was an officer of the

Court; and that there could not be judg-
ment after a general verdict on such a

count as for a common assault and false

imprisonment, because the jury must be
taken tb have found that the assault and

imprisonment was for the cause therein

stated
;
which cause appears to have been

that the officer was attempting to make
an illegal arrest of another, which, being
a breach of the peace, the defendant

might, for aught appeared, have lawfully
interfered to prevent it. Rex v. Osmer,
T. 44 G. 3. 304

5. The voluntary absence of a chief officer

of a corporation upon the charter-day of

election of his successor is not indictable

upon the stat. 11 G. 1. c. 4. s. 6., unless

his presence as such chief officer be nc-

cessary by the constitution of the corpo-
ration to constitute a legal corporate as-

sembly for such purpose. Rex v. Carry,
T. 44 G. 3. 372

INFERIOR JURISDICTION.
See LONDON COURT OF REQUESTS.

INSOLVENT DEBTORS' DIS-
CHARGE. <~

See EXECUTION. No. 1.

INSU-
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INSURANCE.

1. Where a foreign Court of Prize pro-
fesses to condemn a ship and largo on

the ground of an infraction of treaty in

not being properly documented, &c. as

required by the treaty between the cap-
tors and captured : such sentence is con-

clusive in our courts against a warranty
of neutrality of such ship and cargo in

an action upon a policy of insurance

against the underwriter ; although infer-

ences were drawn in such sentence from

ex-parte ordinances in aid of the con-

clusion of such infraction of treaty.

Baring v. The Royal Exchange Assur-
ance Company, E. 44 G. 3. 99

2. A sentence of a foreign Court of Prize

is conclusive evidence in an action upon
a policy of insurance upon every matter

within the jurisdiction of such Court

upon which it has professed to decide.

Therefore where a Danish ship, war-
ranted neutral, was captured by a French

ship of war (Denmark being at peace
with France,) and the court in which
she was libelled as prize, professing to

consider that the built of the vessel was

unknown, that she was sold to a neutral

subject only since the declaration of war,
that the bill of sale does not mention

her place of built, or her original owner,
that the mate and third officer were na-

turalized Danes only since the declaration

of war, and that the greater part of the

crew were subjects of hostile powers,
condemned the ship as good and lawful

prize; such condemnation is conclusive

against the warranty of neutrality in an

action on the policy against the under-

writer. And no evidence can be received

to falsify the facts affirmed by such sen-

tence, nor to shew that the conclusion

was unfounded : although the sentence

proceeded to refer to certain ordinances

of France, containing rules to direct the

judgment of its Courts in the considera-

tion of the question of neutrality ; by
which rules the Prize Court appeared to

have regulated their judgment in the con-

clusion they had drawn. Bolton v.

Gladstone, E. 44 G. 3. 155

3. Upon a hostile embargo in a foreign
VOL. V.

port, the owner, who had separately in-

sured ship and freight, abandoned them
to the respective underwriters, which was

accepted by them
;

after which the em-

bargo was taken off, and the ship com-

pleted her voyage and earned freight :

held that the assured could not recover

as for a total loss of freight, the freight

having been in fact earned ; or, supposing
it to have been in any other sense lost to

the assured by the abandonment of the

ship to the underwriters thereon, it was
so lost, not by any peril insured against,
but by the voluntary act of the assured

in making such abandonment. McCarthy
v. Abel, T. 44 G. 3. 388

4. The 25th article of the treaty of Febru-

ary, 1778, between France and America^
which requires the vessels of the allies,

in case either is at war, to be furnished

with a passport expressing (inter alia)

the place of habitation of the commander
of the vessel, is not complied with by a

passport granting leave " to G. D. com-
mander of the ship called M. V. of the

town of P., of the burden of," &c. ;

such description of place being applicable

only to the ship as the last antecedent,
which is further described by her burthen
in a continuing sentence ; and therefore

the plaintiff was holden not entitled to

recover upon a policy of insurance on
such ship warranted American, which
had been captured by the French, and
condemned as prize. Baring v. Christie,

T.44G.3. 398

INTEREST.

See PRIZE, No. 1.

JOINDER IN ACTION.

1. A count upon an account stated with
the plaintiff, executrix, 8fc. (not saying
as executrix, &c.) cannot be joined with
counts on promises to the testator

;
for

it is no allegation that the promises were
made to the plaintiff in her representa-
tive capacity ;

and under such a count

proof might be given of an account stated

with her in her individual character. Qu.

Whether, if it had been laid to be on an
account stated with the plaintiff herself,

though named as executrix, &c. it could

FF be
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so joined, as the cause of action would
still appear to have arisen in the time of

the executrix, though the money, when

recovered, would be assets. Henshall v.

Roberts, in error. E. 44 G. 3. 150

2. A., B., and C., having dissolved partner-

ship, C. after such dissolution drew bills

in the partnership firm in favour of D.,
he not knowing of such dissolution

;

upon which D. brought his action against
all the former partners ; and C. having

pleaded his bankruptcy, D. entered a noli

prosequi as to him, and recovered judg-
ment against A. and B., which was after-

wards satisfied by the attorney of A. and

B-, who advanced part, and borrowed
the rest of the money on theirjoint credit :

held that the sum so paid in satisfaction

of the judgment might be recovered in a

joint action by A. and B. against C.

Osborne and Amphlett v. Harper',
T. 44

G\ 3. 225
3. An order of the Lord Chancellor, made

under the stat. 5 Geo. 2. c. 30. upon the

petition of creditors for removing one of

the several assignees of a bankrupt's es-

tate, not followed up by any re-assign-
ment or release of such assignee to the

remaining assignees, nor by any new

assignment of the Commissioners under
the Lord Chancellor's further order,
does not operate to divest the legal

estate out of such removed assignee :

and consequently he ought to join in an

action of trover brought by the other

assignees for a ship belonging to the

bankrupt's estate : but if hebenot joined,

advantage can only be taken by a plea in

abatement to the whole action : though
the other assignees who sue can only re-

cover their proportional parts. Bloxarn,
Knt. and Others, Assignees of Ward, a

Bankrupt, v. Hubbard, T. 44 G. 3. 407

JOINT-TENANT.

Where a lease for 21 years contained a

proviso, that in case either landlord or

tenant, or their respective heirs or exe-

cutors, wished to determine it at the end

of the first 14 years, and should give
six months' notice in writing under his

or their respective hands, the same should

cease ; held that a notice to quit, signed

by two only -of three executors of the

original lessor, to whom he had be-

queathed the freehold as joint tenants,

expressing the notice to be given on be-

half of themselves and the third executor,
was not good under the proviso, which

required it to be given under the hands

of all three. Neither could such notice

be sustained under the general rule of

law, that one joint tenant may bind his

companions by an act done for his benefit ;

for non constat that the determination of

the lease was for the benefit of the co-

joint tenant
; which it was incumbent

on the party who wished to avail himself

of it to prove. And the notice to quit

being such as the tenant was to act upon
at the time, no subsequent recognition of

the third executor will make it good by
relation : nor was his joining in the eject-

ment evidence of his original assent to

bind the tenant by the notice. Right d.

Fisher and Another v. Cuthel^M. 45

G. 3. 491

JURISDICTION.

See LONDON COURT OF REQUESTS.

PRIZE, No. 1. PROHIBITION.

1. An indictment for an assault, false im-

prisonment, and rescue, stated that the

Judges of the court of record of the town
and county, &c. of P., issued their writ,
directed to T. B

? one of the serjeants at

mace of the said town and county, to
arrest W,, by virtue of which T. B. was

proceeding to arrest W. within thejuris-
diction of the said court, but that the de-
fendant assaulted T. B. in the due execu-
tion ofhis office, and prevented the arrest :

held such indictment bad ;
it not appear-

ing that T. B. was an officer ofthe court:
and that there could not be judgment
after a general verdict on such account
as for a common assault and false impri-

sonment, because the jury must be taken
to have found that the assault and im-

prisonment was for the cause therein

stated, which cause appears to have been
that the officer was attempting to make
an illegal arrest of another, which being
a breach of the peace, the defendant

might, for ought appeared, have lawfully
interfered
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interfered to prevent it. Rex v. Osmer,
T. 44 G. 3. 304

2. The stat. 39 Geo. 3. c. 79. giving a pe-

nalty of 20/. for printing papers to be

published, without adding the printer's
name and place of abode, directs that

any penalty imposed by the act ex-

ceeding 20/. may be sued for in the courts

at Westminster ; and any penalty not

exceeding 20/. shall and may be reco-

vered before any justice of peace ; but it

also gives, in the same clause, a form of

declaration for recovering 20/. in the

courts of Westminster. Yet held, that

a common informer cannot sue for a pe-

nalty of 20/. in this court ; no such

power being given by the statute, and
there being no power at common law for

a common informer to sue for any pe-

nalty ;
and that the form of the declara-

tion mast be read in blank, as to the sum,
such form being otherwise inapplicable
to a larger penalty before given : and
that no such action lay to recover two
or more penalties of 20/. each. Fleming
quitam, v. Bailey, T. 44 G. 3. 313

JUSTICES OF PEACE, CONSTA-
BLES, &c.

1. Where goods were taken by constables

under a warrant of distress, granted by a

justice of peace for the county of Kent,
directed " to the constables of the Lower
Half Hundred of C. and G. in the county

of Kent ;" which warrant recited that

the plaintiff (whose goods were dis-

trained,) of the parish of G. in the said

county, was ballotted for the militia of

the said county, and having refused to

serve, &c. was convicted in a certain pe-

nalty ;
for levying which the warrant

was granted ;
if it turn out that the

warrant was executed within a certain

part of the parish of G., within the ju-
risdiction of the Cinque Ports, and not

within the-county of Kent, the constables

are not within the protection of the stat.

24 Geo. 2. c. 44. s. 6. and may be sued
in trespass without the magistrate's being
made a defendant. Milton v. Green
and Jenner, T. 44 G. 3. 233

2. A constable executing the warrant of a

justice of peace, and sued, in trespass,
without the magistrate, is within the pro-
tection of the stat. 24 G. 2. c. 44. *. 6.,
and entitled to a verdict on proof of such
warrant

; having first complied with the

plaintiff's demand of a perusal and copy
of the warrant before the action brought
though not within six days after such

demand, as the act directs. Jones v.

Vaughan, M. 45 G. 3. 445

LEASEHOLD VALUE.

See COMPENSATION.

LONDON COURT OF REQUESTS.

The London Court of Requests has juris-
diction by the stat. 39 & 40 G. 3. c. 104.

over a contract for the retention of tithes

by the tenant, the value of which was
under 51. And therefore if the vicar sue

for the same, and recover less than 51.

upon a count in assumpsit for a quantum
valebant, the defendant may enter a sug-

gestion on the roll, stating that he was
a freeman and inhabitant of the city of

London, trading there at the time he was
served with the writ, for the purpose of

ousting the plaintiff of his costs, under
the 12th sect, of the Act. Sandby,
Clerk, v. Miller, E. 44 G. 3. 194

MARRIAGE.

A. declared in covenant against B. and
her husband, for that B., before her in-

termarriage, covenanted with A. by deed
to leave certain accounts in difference

between them to arbitration, and to

abide and perform the award, provided it

were made during their lives. And A.

protesting that B. had not, before her

intermarriage, performed her part of the

covenant, averred that after making the

indenture and the intermarriage of the

defendants the arbitrator azoarded B. to

pay A. a certain sum ;
and then alleged

a breach for non-payment of such sum
After verdict, on non est factum pleaded,
held that upon this declaration it mus,
betaken that B. intermarried after the

submission and before the award made;
F r2
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in which case, although the plaint! IV could

not recover upon the breach assigned for

non-payment ofthe sum awarded, because

the marriage was a countermand to the

authority of the arbitrator ; yet as by
the marriage itself B. had by her own
act put it out of her power to perform
the award, the covenant to abide the

award was broken; and therefore judg-
ment could not be arrested on the ground
that the marriage was a revocation of the

arbitrator's authority, and that so the

plaintiff could not recover asfor a breach

by non-performance of the award.

Charnley v. Winstanley and his Wife,
T. 44 G. 3. 266

MASTER AND SERVANT.

See ACTION ON THE CASE, No. 1.

MINES.

See POOR-RATE, No. 3.

MISDEMEANOR.
See AGREEMENT, No. 2.

MORTGAGE.

See COPYHOLD, No. 1.

NOTICE OF ACTION.

See ACTION, NOTICE OF.

NOTICE TO QUIT.

Where a lease for 21 years contained a

proviso, that in case either landlord or

tenant, or their respective heirs and ex-

ecutors, wished to determine it at the end

of the first 14 years, and should give six

months' notice in writing under his or

their respective hands, the term should

cease ;
held that a notice to quit signed

by two only of three executors of the

original lessor, to whom he had be-

queathed the freehold as Joint-tenants,

expressing the notice to be given on be-

halfof themselves and the third executor;
was not good under the proviso, which

required it to be given under the hands

of all three. Neither could such notice

be sustained tinder the general rule of

law, that one joint-tenant may bind his

companion by an act done for his benefit;
for non constat that the determination

of the lease was for the benefit of the

co-joint tenant ; which it was incumbent
on the party who wished to avail himself

of it to prove. And the notice to quit

being such as the tenant was to act upon
at the time, no subsequent recognition of

the third executor would make it good
by relation : nor was his joining in the

ejectment evidence of his original assent

to bind the tenant by the notice. Right
d. Fisher and Another v. Cuthell, M. 45
G. 3. 491

PARENT AND CHILD.

See ACTION ON THE CASE, No. 1. for de-

bauching the plaintiff's daughter.

1. The father of a child is entitled to the

custody of it, though an infant at the

breast of its mother, if the Court see no

ground to impute any motive to the father

injurious to the health or liberty of such

a child, as by sending it out of the king-
dom

; the father being at the time an alien

enemy domiciled in this kingdom and the

mother being an Englishwoman, and ap-

prehensive only that he meant to send the

child abroad, hut assigning no sufficient

reason for such her apprehension. Rex
v. de Manneville, E. 44 G. 3. 221

2. If the putative father of a bastard child

obtain possession of it by force or fraud,
the Court will order it to be restored on
the application of the mother. Rex v.

Moseley, H. 38 G. 3. 224

PARTNERSHIP.

A. 9 B.) and C., having dissolved partner-

ship, C. after such dissolution drew bills

in the partnership firm in favour of D.,
he not knowing of such dissolution ;

upon which D. brought his action against
all the former partners, and C. having

pleaded his bankruptcy, D. entered a

noli prosequi as to him, and recovered

judgment against A. and />., which

was afterwards satisfied by the attorney
of A. and JJ., who advanced part,

and borrowed the rest of the mo-

ney
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ney on their joint credit: held that the

sum so paid in satisfaction of the judg-
ment might he recovered in a joint ac-

tion by A. and B. against C. Osborne

andAmphktt v. Harper, T. 44 G. 3. 225

PASSAGE-MONEY.

The plaintiff contracted to carry the de-

fendant, his family, and luggage from l)c-

merara to Flushing; and in the course

of the voyage, within four days' sail of

Flushing, the ship was captured by an

English ship of war, and brought into

England^ and the ship and cargo libelled

for prize in the Court of Admiralty, and
the cargo condemned, and proceedings
still pending against the ship: but the

defendant and his family were liberated,
and their luggage in fact restored to their

possession. Held that, however the

question might be as to the plaintiff's

right to recover passage-money upon an

implied assumpsit pro rat itineris if the

ship were restored, yet pending the pro-

ceedings against the ship as prize in the

Admiralty Court no such action could be

maintained
;
for non constat, but that the

ship might be condemned and the freight
decreed to the captors. Mulloy v.

Backer, T. 44 G. 3. 316

PAYMENT.

See ACCORD AND SATISFACTION, No. 1.

PENAL ACTION.

The stat. 39 G. 3. c. 79. giving a penalty
of 20. for printing papers to be pub-
lished, without adding the printer's name
and place of abode, directs that any pe-

nalty imposed by the Act exceeding 20/

may be sued for in the courts of West-
minster / and any penalty not exceeding
20/. shall and may be recovered before

any justice of peace : but it also gives, in

the same clause, a form of declaration

for recovering ^Ol., in the courts of West-
minster. Yet held that a common in-

former cannot sue for a penalty of 20/
in this court; no such power being given

by the statute, and there being no power
at common law for a common informer to

sue for any penalty : and that the form of

the declaration must be read in blank, as

to sum, such form being otherwise inap-

plicable to a larger penalty before given :

and that no such action lay to recover two

or more penalties^ 20/. each. Fleming

qui tarn, v. Bailey, T. 44 G. 3. 313

PLEADING.

See JOINDER IN ACTION.

1. A count upon an account stated with

the plaintiff, executrix, &c. (not saying
as executrix, &c.) cannot be joined with

counts on promises to the testator ;
for it

is no allegation that the promises were

made to the plaintiff in her representative

capacity ;
and under such a count proof

might be given of an account stated with

her in her individual character. Qu.
Whether if it had been laid to be on an

account stated with the plaintiff herself,

though named as executrix, &c. it could

be joined, as the cause of action would

still appear to have arisen in the time of

the executrix, though the money, when

recovered, would be assets ? Ilenshallv.

Roberts, in error, E. 44 G. 3. 150
2. An allegation in pleading which is sen-

sible and consistent in the place where
it occurs, and not repugnant to antece-

dent matter, cannot be rejected as sur-

plusage, though laid under a videlicet,
and however inconsistent with an allega-
tion subsequent. Rex v. Stevens and

Agnew, T. 44 6?. 3. . .244

3. A. declared in covenant against B. and
her husband, for that B. before her in-

termarriage covenanted with A. by deed
to leave certain accounts in difference

between them to arbitration, and to abide

and perform the award, provided it were

made during their lives. And' A. pro-

testing that B. had not before her inter-

marriage performed her part of the co-

venant, averred that after making the

indenture and the intermarriage of the

defendants, the arbitrator awarded B. to

pay A. a certain sum
;
and then alleged

a breach for non-payment of such sum.

After
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After verdict, on non est factum plead-

ed; held that upon this declaration it

must be taken that B. intermarried after
the submission and before the award

made; in which case, although the plain-
ill' could not recover upon the breach as-

signed for non-payment ofthe sum award-

ed, because the marriage was a counter-

mand to the authority of the arbitrator ;

yet as by the marriage itself B. had by
her own act put it out of her power to per-
form the award, the covenant to abide the

award was broken
;
and therefore judg-

ment could not be arrested on the ground
that the marriage was a revocation of the

arbitrator's authority, and that so the

plaintiffcould not recover asforabreach
by non-performance ofthe award. Cham-

ley v. Winstanley and his wife^ T. 44
G. 3. 266

4. The demandant in a writ of right must

allege in his count that his ancestor was
seised of right as well as that he was
seised in his demesne as offee. Dowland
v. Slade and Wife, T. 44 G. 3. 272

5. Qa. Whether if one through whom title

is derived be improperly stated to be heir

to her brother, who it appears by the re-

cord had a son who survived him, and

through whom title is properly derived,
such erroneous appellation of the sister

as heir to her brother, be fatal ? ib.

6. In an action against the marshal for an

escape, it being alleged in the declara-

tion that the prisoner was arrested on

roesne process, and brought before a

judge at chambers by virtue of a writ of

habeas corpus, and was by him there-

upon committed to the custody of the

marshal, as by the record thereof now re-

maining in the Court of B. R. appears,
&c. such allegation is either impertinent
and surplusage ; for properly speaking,
such documents are not records nor ca-

pable of becoming so : or, considering
them as quasi of record, the allegation is

.

sufficiently proved by the production of

them from the office of the clerk of the

papers of the K. B. prison, with whom
they are properly deposited. Wigley v.

Jones, Marshal of the Marshalsea, T.

44 G. 3. 440
7. Slanderous words must be understood

by the Court in the same sense as the rest

of mankind would ordinarily understand

them. Therefore where one said of ano-

ther that " his character was infamous ;

that he would be disgraceful to any society f

that those who proposed him as a member

ofany society must have intended an insult

to it ; that he would publish his shame and

infamy ; that delicacy forbad him from
bringing a direct charge, but it was a

MALE child who complained to him :"

such words were understood to mean a

charge of unnatural practices, and suffi-

ciently certain in themselves to be action-

able, without the aid of an innuendo to

that purpose, which it was admitted

could not enlarge the sense. And held

that such words could not be justified

by any plea naming, for ihe first time,

the person from whom the defendant

heard the complaint. Woolnoth v. Mea-

dows, M. 45 G. 3. 463
8. A plea of nul tiel record, pleaded to an

action of debt on an Irishjudgment, must

conclude to the country; for though,
since the Union, such judgment be a re-

cord, yet it is only proveable by an exa-

mined copy on oath, the veracity of which

is only triable by a jury. Collins v. Lord
Viscount Mathew, M. 45 G. 3. 473

9. A bill of exchange payable to the order

of A., is payable to A. without alleging

any order made
;
and it is sufficient to

declare that A. delivered the bill to the

defendant which he accepted, and by
reason of the premises, and according to

the custom of merchants, became liable

to pay the contents to A., without alleg-

ing a re-delivery of the bill-by the de-

fendant: for if a re-delivery, or some-

thing tantamount, to shew the assent of

the drawee (o charge himself, be neces-

sary to an acceptance, the demurrer, by
admitting the acceptance, impliedly ad-

mits the re-delivery, &c. Smith v.

M'Clure, M.45 G.3. 476

POOR-RATE.

1. Where goods are carried along two
different lines of canal, one of which is

by statute exempted from being rated

in respect of the tolls, and the other not ;

though
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though the voyage happen to finish on
the unexempted line, where the tolls be.

came due and are received, yet the canal

company shall not be rated for more than

such proportion of the tolls as accrued

in respect of the carriage along the un-

exempted line. And the toll arising in

respect of so much per ton per mile is to

be rated only for so many miles as the

goods were carried along the unexempted
line. And where the Act directs that the

tolls should be exempt from any taxes,

rates, &c. other than such as the land

which should be used for the purpose of

the navigation would have been subject
to if the Act had not been made ; that

goes to exempt the tolls, qua tolls, alto

gether from being rated in respect of the

line so exempted, leaving the land rate-

able as before. Rex v. The Leeds and

Liverpool Canal Comp., T. 44 G. 3. 325
2- Where a corporation was seised in fee

of certain uninclosed lands, which were
stocked with the cattle of the resident

burgesses, or the widows of such, who
alone were permitted by the burgesses
to claim such right, and also by poor pa-

rishioners, who were admitted to such en-

joyment from charity ; and such lands

were altogether omitted out of the poor-
rate ;

the Sessions, on appeal by one who
had given notice of his objection to the

parish officers, and to the corporation as

the party interested under the stat. 41

G. 3. c. 23. s. 6., having quashed the

rate, the Court confirmed that order.

Rex v. The Inhabitants of Aberavon,
M. 45 G. 3. 453

3. Iron mines are not rateable to the relief

of the poor ;
and being rated conjointly

with coal mines, the coal whereof was
raised by the owner of the lands for his

own use in smelting the iron, the order

ofSessionsconfirmingsuchrategenerally,
without ascertaining the proportion at

which each was rated, was quashed.
Rex v. Cunningham and Others, M. 45
G. 3. 478

4. Where a corporation was seised in fee

of lands, which by the custom were an-

nually meted out under their controul

by a leet jury, according to a certain

stiut, to such resident burgesses who

chose to stock the same ; they paying
19?. !(/. to each of the other burgesses
who did not stock ; held that the bur-

gesses who so stocked were tenants in

common of the lands so occupied by
them, and as such occupiers were liable

to be rated for the same. Rex v.

Watson, M. 45 G. 3. 480

POOR-REMOVAL.

See SETTLEMENT BY ESTATE, No. 1 .

An order of justices removing
" M. .F.,

"
wife of P. F., a Scotchman, who never

"
gained a settlement in England," and

their children, to the place of her last

legal settlement ; which order was stated

on the face of it to be made on examin-

ation ofthe husband, and with the consent

of him and his wife, was holden good.
Rex v. The Inhabitants of Eltham, E.
44 G. 3. 113

. PRACTICE.

1. Affidavits in support of, or in answer to

a rule for setting aside an award made a

rule of Court under the stat. 9 & 10 W.
3. c. 15. s, 1., there being no action pre-

viously brought, nor any cause in Court,
need not be entitled. Bainbridge v.

Houllon, E. 44 G. 3. 21
2. The Court will not infer that a writ of

error was sued out for delay because it

was sued out before final judgment
signed. And though it should be made
returnable before final judgment,*!!; will

still operate as a supersedeas upon the

judgment, which, when signed in the same

term, relates back to the first day of it ;

and therefore execution issued thereon

after such writ of error allowed and served

was set aside for irregularity. Somer-
ville v. White, E. 44 G. 3. 147

3. If one of two defendants taken on a

joint ca. sa. be discharged under an in-

solvent debtors' Act, that will not operate
as a discharge of the other, the discharge
of the former not being with the actual

consent of the plaintiff. Nadin v. Battle

and Wardle, E. 44 G. 3. 147
4. The Court will quash a writ for irre-

gularity if it hare an informal return,

although the day of the return be equally
certain
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certain as in f he common form. Reubel
T. Preston, T. 44 G. 3. 291

5. An application to make the plaintiff,

who resided abroad, give security for the

costs refused after notice of trial given ;

as the defendant might have applied
earlier after knowledge of the fact of the

plaintiff's residence, and before so much
of the costs were incurred. Walters v.

Frythall, T. 44 G. 3. 338
6. Where a writ of fi. fa. expires in the va-

cation, the sheriff need not return it till

the first day of the ensuing term, and has

the whole of that day to file it. Rex v.

The Sheriff of Berks, T. 44 G. 3. 386
7. A demand of a plea indorsed on the de-

claration when delivered is good, and a

rule to plead may be given afterwards,
without any fresh demand of a plea.
Maxwell v. Skerrett, M. 45 G. 3. 547

8. Bail may render without justifying ;
and

where the rule expires in vacation a ren-

der on the first day of the ensuing term,
sedente Curia, is good, though notice

were not given till afterwards on the same

day, and after a writ of procedendo had
issued to the inferior court where the

cause originated. Wiggins v. Stephens,
M. 45 G. 3. 533

PRESSING.

1. The Court will not, at the prayer of the

master, grant a habeas corpus to bring up
an apprentice impressed, be being willing
to enter into the king's service. Exparte
John Landsdown, E. 44 G. 3. 38

2. A seaman serving in the merchant ser-

vice is not exempt from being impressed
because he is a freeholder. Rex v. Doug-
las, M. 45 G. 3. 477

PRINCIPAL AND AGENT.

One who covenants for himself, his heirs,

&c. and under his own hand and seal,
for the act of another, shall be person-

ally bound by his covenant, though he
describe himself in the deed as cove-

nanting for and on the part and behalf

ofsuch otherperson. Appletvn v. Binks,
E. 44 G. 3. 148

PRINTERS. .

See PENAL ACTION, No. 1.

PRIZE.

See FOREIGN SENTENCES, PASSAGE-
MONEY.

The Prize Court of Appeals has jurisdic-
tion to decree that one who was co-agent
of the captors, in whose hands the pro-
ceeds of the prize after condemnation
and sale were placed, should, after a
decree of restitution with interest pro-
nounced against the captors, pay interest

on such proceeds while in his hands to

the claimant. And B. JR. will not grant
a prohibition to the Prize Court to re-

strain it from executing such decree,
either on the ground that it did not ap-
pear on the proceedings below that the

agent was a registered agent under the

stat. 33 G. 3. c. 66. ; because that Court
has original jurisdiction in rent and its

incidents, independent of the statute;
nor on the ground that the Court below
were restrained by the 32d clause of the

Act from decreeing restitution of more
than the netproceeds of the sale, awarded

upon condemnation
;

because interest

made of such net proceeds in the hands
of the holder are to be deemed part of
the proceeds ;

nor on the ground that it

was not alleged that interest had in fact
been made by such agent ;

because that
was a fact for the Court below to decide

upon, and they must be presumed to have
decided on satisfactory evidence. Willis
v. The Commissioners oj Appeals in

Prize Causes, E. 44 G. 3. 22

PROHIBITION.

Where the Spiritual Court incidentally de-
termines any matter of common law

cognizance, such as the construction of
an Act of Parliament, otherwise than as

the common law requires, prohibition lies

after sentence : although the objection
do not appear upon the face of the libel,
but is collected from the whole of the

proceedings below. Gould v. Gapper,
Clerk, T. 44 G. 3. 345

PROMO-
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PROMOTIONS.

Mr. Mansfield, one of the king's counsel,
on the death of Lord Alvanley, Lord

Chief Justice of C. JB. was promoted to

that office in Hilary Vacation 1804, and

was knighted. And on the 25th of

April was called to the degree of Ser-

jeant at Law, and took his seat on the

bench, and gave rings with this motto,
Serus in ccelum redeas.

On Saturday the 28th of April 1804, the

following gentlemen took their places
within the bar ;

As King's Serjeant, Mr. Serjeant Williams.

As King's Counsel, Mr. Hullist, Mr. Miltes,
Mr. Wilson, Mr. Topping; and with a

patent of precedence, Mr. Fonblanque.
In the Trinity Vacation 1804 Mr. Gibbs,

was made Chief Justice of Chester ; and
Messrs. Cox, Harvey, and Stanley, Bar-

risters at Law, were appointed Masters
in Chancery. 445

RECORD.
1. In an action against the marshal for an

escape, it being alleged in the declaration

that the prisoner was arrested on mesne

process, and brought before a Judge at

chambers by virtue of a writ of habeas

corpus, and was by him thereupon com-

mitted to the custody of the marshal, as

by the record thereof now remaining in

the Court of B. R. appears, &c. such

allegation is either impertinent and sur-

plusage ; for, properly speaking, such

documents are not records, nor capable
of becoming so ; or, considering them
as quasi of record, the allegation is suffi-

ciently proved by the production of them
from the office of the clerk of the papers
of the K. B. prison, with whom they
are properly deposited. Wigley v. Jones,
marshal ofthe Marshalsea, T. 44 6?.3.440

2. A scire facias upon a recognizance of

bail taken in open court in II. R. is pro*

perly suable in Middlesex, where the re-

cord is, though all the previous proceed-

ings which commenced by original were
in London. And semble that it could
not be sued elsewhere than in Middlesex.

Coxeter v. Burke and Another, Bail of

Price, M. 45 G. 3. 461

3. A plea of nul tiel record, pleaded to an
action of debt on an Irish judgment re-

covered, most conclude to the country ;

for though, since the Union, such judg-
ment be a record, yet it is only proveable

by an examined copy on oath, the vera-

city of which is only triable by a jury.
Collins v. Ld. Viscount Mathew, M. 45
6?. 3. 473

RELATION.

See JOINT-TENANT, No. 1.

REQUESTS, LONDON, COURT OF.

See LONDON COURT OF REQUESTS.

RIGHT, WRIT OF.

1. The demandant in a writ of right must

allege in his count that his ancestor was
seised of right, as well as that he was
seised in his demesne as offee. Dowland
v. Slade and Wife, T. 44 G. 3. 272

2. Qu. Whether if one, through whom title

is derived, be improperly stated tobeheir

to her brother, who it appears by the re-

cord had a son who survived him, and

through whom title is properly derived,
such erroneous appellation of the sister,
as heir to her brother, be fatal ? ib.

ROGUE AND VAGABOND.

See VAGRANT.

SEAMAN.

See PRESSING.

SETTLEMENT.
See POOR-REMOVAL, No. 1.

By Apprenticeship.

Where a sum agreed to be given with an

apprentice was five guineas, which was
inserted in the indenture, and the duty
paid accordingly, by stat. 8 Ann. c. 9. ;

held well, though in fact only four

guineas were paid ; for the full sum re-

ceived, given, paid, agreed, or contracted

for, as required by the Act, was inserted,

and the duty paid for it ; and the stamp
used
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used was of the same description, and
the duty appropriated to the same fund,
as if four guineas only had been inserted

and paid for, supposing that would have

sufficed. Rex v. The Inhabitants of

Keynsham, T. 44 G. 3. 309

By Estate.

One who is resident on an estate granted
to him for lives in consideration of two

guineas fine and Is. rent, cannot be re-

moved therefrom, though actually charg-
able. But semble he cannot gain a set-

tlement by 40 days' residence as on his

own estate under the stat. 9 G. 1., the

consideration being under 301. Rex v.

The Inhabitants ofHartley, E. 44 G. 3.40

By Evidence of Relief.

The Sessions having decided in favour of

a settlement in A. by which the pauper's
father was proved to have been relieved

while resident in another parish 40 years

ago, and before the pauper's birth ; and
the only evidence to oppose this being
that of the pauper's own birth in B. this

Court confirmed the order of Sessions on
a case reserved. Rex v. The Inhabitants

of Wakefield, T. 44 6?. 3. 335

By Hiring and Service.

Where nothing is said in a contract of

hiring about time but a reservation of

meekly wages, it is a weekly hiring only.
Therefore where the contract was for the

servant to live with his master, the latter

finding him board and lodging, audpaying
him 2s. 6d. per week, no settlement could

be gained by service for more than a year
under such contract. Rex v. The Inha-

bitants of Pucklechurch, T. 44 G. 3, 382

By taking a Tenement.

1. Where a corporation, by a verbal agree-
ment with a pauper, leased to him the

tolls of a market for above 101. a.year;
held that he could not gain a settlement

thereby, as no interest could pass from a

corporation but under their seal ; there-

fore he had no more than a mere licence

to collect the toll. But if such toll had

been leased to him under seal of the cor-

poration, semble that he would have

gained a settlement by residing for 40

days in the same parish where, the market
was. Rexv. The Inhabitants ofChipping-
Norton, T. 44 6?. 3. 239

2. One may gain a settlement by renting a

tenement of above 10/. a-year in the

parish where he resided, though such re-

sidence be in a turnpike house, as ser-

vant to the collector for whom he re-

ceived the tolls
;

for the general turn-

pike Act 13 6?. 3. c. 84. s. 56. only says
that " no gate-keeper or person renting
the tolls and residing in the toll-house

shall thereby gain a settlement," i. e. by
such taking of the toll-house or renting
the tolls. Rex v. The Inhabitants of

Denbigh, T. 44 G. 3. 333

SHARE.

See DEVISE, No. 6.

SHIPS.

1. The ship register Acts do not apply to

a transfer of property by operation of

law, such as from the commissioners to

the assignees of a bankrupt. Bloxam
Knight and Others, Assignees of Ward,
a Bankrupt, v. Hubbard, T. 44 G. 3. 407

2. Under the ship register Acts 7 & 8 W.
3. c. 22. s. 21., and 26 G. 3. c. 60. s. 3.

4, 5. 16., and 34 G. 3. c. 68. s. 15, 16.

in order to make title to a ship sold at

sea, whether in whole or in part, such

sale must be acknowledged by indorse-

ment of the certificate of registry in the

manner therein described, and a copy of

such indorsement be delivered by the

vendee to the persons authorized to make

registry (which officers are directed to

make an entry thereof, to be indorsed on
the oath or affidavit upon which the ori-

ginal certificate of registry M-as obtained,
and to make a memorandum in the book
of registers, and to give notice thereof to

the commissioners of the customs) ;
and

it is not sufficient for the vendee to re-

gister such ship de novo in another port
where he resided though he removed the

ship thither, and she never returned to

her original port after the sale. ib.

SLANDER,
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SLANDER.
.,

Slanderous words must be understood by
the Court in the same sense as the rest

of mankind would ordinarily understand

them. Therefore where one said of

another that "
his, character was infa-

mous; that he would be disgraceful to any

society; that those who proposed him a

member ofany society must have intended

an insult to it; that he would publish his

shame and infamy; that delicacy forbad
himfrom bringing a direct charge, but it

was a MALE child who complained to

him;" such words were understood to

mean a charge of unnatural practices, and

sufficiently certain in themselves to be ac-

tionable without the aid of an innuendo
to that purpose, which it was admitted

could not enlarge the sense. And held

that such words could not be justified by
any plea naming for the first time the

person from whom the defendant heard
the complaint. Woofnoth v. Meadows,
M. 45 G. 3. 463

SPIRITUAL COURT.
See PROHIBITION.

STAMPS.

Where a sum agreed to be given with an

apprentice was five guineas, which was

inserted in the indenture, and the duty
paid accordingly, by stat. 8' Ann. c. 9.;

held well
; though in fact only four gui-

neas were paid ;
for thefull sum received,

given , paid, agreed, or contracted for,
as required by the Act, was inserted, and

the duty paid for it ;
and the stamp used

was of the same description, and the duty

appropriated to the same fund, as if four

guineas only had been inserted and paid

for, supposing that would have sufficed.

Rex v. The Inhabitants of Keynsham,
T. 44 G. 3. 309

STATUTES.

The construction thereof, though relating to

matters of an ecclesiastical nature, be-

longs to the superior courts of common
law. Gouldv.Gapper,T.MG.3. 345

Edward 1 .

6. c. 1. (Stat. of Gloucester. Costs.)
262

Henry VIII.

23. c. 15. (Costs.) *&.

James I.

4. c. 3. (Costs.) ib.

Charles II.

13. st. 2. c. 2. (Costs in error.) 545

19. c. 6. (Leases for lives.) 42
22 & 23. c. 9. (Costs. Certificate.) 489
29. c. 3. s. 4. (Statute of frauds.) 10

William and Mary, and William.

1. c. 18. s. 18 .(Toleration Act.,) 294
7 & 8. c. 22. (Ship register.) 407

9& 10 c. 15. (Awards-)
' 21. 189

Anne.

4. c. 16. s. 4. (Costs.) 261. 3

8. c. 9. s. 35. 39. (Stamps.) 309

George I.

9.c. 7. s. 5. (Settlement.) 40
11. c. 4. s. 6. (Corporate election.) 372

George II.

5. c. 30. (Bankrupts.) 407
7. c. 8. s. 6. (Stockjobbing.) 107

1 3. c. 1 7. (Apprentice impressed.) 38

17. c. 5. (Vagrant Act.) 339

24. c. 44. s. 6. (Justices of peace and
constables. Action.) 233. 445

George III.

7. c (Stonehouse Bridge Act.) 356
10. c. (Leeds and Liverpool canal

Act.) 325

13. c. 84. s. 56. (Settlement. Turn-

pike.)^ 333

26. c. 60. (Ship register.) 407
33. c. 52. s. 62. (East India Company.)

244
c. 66. (Prize.) 22

34. c. 68. (Ship register). 407
39. c. 69. s. lS4.(West India Dock

Company. Notice.) 115

c. 79. (Printers.) 313
39 &40.
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39 & 40. e. 104. (London Court of

Requests) 194
41. c. 23. s. 6. (Poor-rate.) 453
43. c. 55. (Compensation for lands taken

by government.) 534
c. 160. (Prize.) 30

STOCK.

1 .In an action on the case for not accepting
stock agreed to be transferred on request,
an averment that the plaintiff was ready
and willing te transfer, and requested the

defendant to accept the stock, which he

refused, can only be satisfied by shewing
an actual tender and refusal, or that the

plaintiff waited at the Bank on the day
when it was understood that the transfer

was to be made until the close of the

transfer books, which was the latest time

when the transfer could be made.. Bor-
denave v. Gregory, E. 44 G. 3. 107

2. Semble that in such an action it is not

necessary by the stat. 7 G. 2. c. 8. s. 6.

for the plaintiffto shewthat he transferred

the stock to another at the next possible
transfer day after default made by the ori-

ginal contractor, provided the stock were
transferred before the action brought :

though, if the plaintiff might have ob-

tained more for the stock by a sale on

any intermediate day between the original

default and the actual sale, that will go in

reduction of the damages sustained by
the plaintiff by such default. ib.

3. In another case of the same kind, the

evidence being that the stock was con-

tracted to be transferred on a certain day,
and the averment in the declaration being
the same as in the above case, that it was
to be transferred on request, the Court

said, that if the objection had been taken

at the trial there must have been a non-

suit. Bordenave v. Bartlett, E. 44
G. 3. Ill

SURPLUSAGE.

An allegation in pleading which is sensible

and consistent in the place where it oc-

curs, and not repugnant to antecedent

matter, cannot be rejected as surplusage,

though laid under a videlicet) and how-
1

ever inconsistent with an allegation sub-

sequent. Rex. T. Stevens and Agnew, T.
44 G. 3. 244

STOPPING IN TRANSITU.
Where A. and B., traders living in London,

were in the course of ordering goods of
the defendants, cotton manufacturers at

Manchester, to be sent to M. and Co. at

Hull, for the purpose of being afterwards

sent to the correspondents of A. and B.
at Hamburgh; and on the 3 1st ofMarch
A. and B. sent orders to the defendants
for certain goods to be sent to M. and
Co. at Hull, to be shippedfor Hamburgh
(ts usual: held that as between buyer and
seller the right of the defendants to stop
as in transitu was at an end when the

goods came to the possession of M. and
Co. at Hull ; for they were for this pur-

pose the appointed agents of the vendees,
and received orders from them as to the

ulterior destination of the goods ; and the

goods, after their arrival at Hull, were to

receive a new directionfrom the vendees.

But it was competent for A. and B. who
became insolvent some time in July, but

committed iro act of bankruptcy till the

26th of September, to agree bona fide^
and not from motives of voluntary and
undue preference, to give up the goods to

the defendants in the latter end of July.
And held that the circumstances of the

bankrupts having called a meeting of their

creditors, and having taken legal advice,
and being encouraged by the result of

such meeting and advice to give up the

goods, was evidence for the jury to find

that the goods were given up bona fide,

and not from any motive of voluntary and
undue preference to the defendants ;

though done by the bankrupts in a situ-

ation of impending bankruptcy at the

time ; the defendants, at the time of such

giving up of the goods by the bankrupts,

holding possession of the goods upon a

claim of right to stop them in transitu.

Dixon and Others, Assignees of Battier

and Son, Bankrupts, v. Baldwin and

Another, E. 44 G. 3. 175

SUPERSEDEAS,
See PRACTICE, No. 2.

TENANTS
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TENANTS IN COMMON.

Where a corporation were seised in fee of

lands, which by the custom were annu-

ally meted out under their control by a

leet jury, according to a certain stint to

such of the resident burgesses who chose

to stock the same; they paying 19*. 4rf.

to each of the other burgesses who did

not stock; held that the burgesses, who
so stocked, were tenants in common of

the lands so occupied by them, and as such

occupiers were liable to be rated for the

same. Rex v. Watson, M. 45 G. 3. 480

TENDER AND REFUSAL.

See EYIDENCE, No. 2.

TITHES.

The London Court of Requests has juris-

diction by the stat. 39 & 40 G. 3. c. 104.

over a contract for the retention of

tithes by the tenant, the value of which

was under 5&
;
and therefore if the vicar

sue for the same, and recover less than

bl. upon a count in assumpsit for a quan-
tum valebant, the defendant may enter a

suggestion on the roll stating that he was
a freeman and inhabitant of the city oi

London, trading there at the time he was

served with the writ for the purpose ol

ousting the plaintiff of his costs under the

12th section of the Act. Sandby, Clerk,

v. Miller. E. 44 G. 3. 195

TOLERATION ACT.

See FALSE IMPRISONMENT, No. 1.

TOLLS.

See TURNPIKE.

1. Where it appeared in evidence upon an

action of indebitatus assumpsit for tol

that a corporation were entitled by a ge-
neral grant of toll, explained by usug>

to be due for all commercial goods pass-

ing in and out of their city on horses o

in carts or waggons (that is, at the rate o

Id. for every horse load and2rf. forever]
cart load drawn by one horse, and
more for each additional horse) ;

hel<

that any alteration of the carriage b;

which the goods were so conveyed, asby
taking them in stage coaches instead of

carts or waggons, could not vary the right
of toll in the proportion of 2a. for each

horse drawing the coach, although the

number of horses were estimated by the

weight of passengers rather than of goods.
The Mayor, fyc. of Carlisle v. Wilton,
E. 44 G. 3. 2

2. Where a corporation by a verbal agree-
ment with a pauper leased to him the

tolls of a market for above 10/. a-year;
held that he could not gain a settlement

thereby, as no interest could pass from
a corporation but under their seal: there-

fore he had no more than a mere licence

to collect the toll. But if such toll had
been leased to him under seal of the cor-

poration, semble that he would have

gained a settlement by residing for 40

days in the same parish where the mar-

ket was. Rex v. The Inhabitants of

Chipping-Norton, T. 44 G. 3. 239

3. Where goods are carried along two dif-

ferent lines of canal, one of which is by-

statute exempted from being rated in re-

spect of the tolls, and the other not ;

though the voyage happened to finish on
the unexempted line where the tolls be-

come due and are received, yet the Canal

Company shall not be rated for more
than such proportion of the tolls as ac-

crued in respect of the carriage along the

unexempted line. And the toll arising
in respect of so much per ton per mile is

to be rated only for so many miles as the

goods were carried along the unexempted
line. And where the Act directs that the

tolls should be exempt from any taxes,

rates, &c. other than such as the land

which should be used for the purpose of

the navigation would have been subject to

if the Act had not been made
;
that goes

to exempt the tolls qua tolls, altogether

from being rated in respect of the line so

exempted leaving the land rateable as

before. Rex v. The Leeds and Liter-

pool Canal Company, T. 44 G. 3. 325

TRESPASS.

See FALSE IMPRISONMENT.

1. Where goods were taken by constables

under a warrant of distress granted by
a justice
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a justice of peace for the county of Kent
directed " to the constables of the lower

Half Hundred of C. and G. in the county

of Kent ;" which warrant recited that the

plaintiff (whose goods were distrained),

of the parish o/G. in the said county, was
ballotted for the militia of the said county,
and having refused to serve, &c. was con-

victed in a certain penalty, for levying
which the warrant was granted; if it turn

out that the warrant was executed within

a certain part of the parish of G. within

the jurisdiction of the Cinque Ports, and

not within the county of Kent, the con-

stables are not within the protection of

the stat. 24 G. 2. c. 44. s. 6. and may be

sued in trespass without the magistrate's

being made a defendant. Milton v.

Green and Jenner, T.44G. 3. 233
2. A constable executing the warrant of a

justice of peace and sued in trespass,
without the magistrate, is within the pro-
tection of the stat. 24 G. 2. c. 44. s. 6.

and entitled to a verdict on proof of such

warrant ; having first complied with the

plaintiff's demand of a perusal and copy
of the warrant before the action brought,
though not within six days after such de-

mand, as the act directs. Jones v.

Faughan, M.45G. 3. 445

TROVER.

1. An order of the Lord Chancellor, made
under the stat. 5 G. 2. c. 30., upon the

petition of creditors, for removing one of

several assignees of a bankrupt's estate,

not followed up by any re-assignment or

release of such assignee to the remaining

assignees, nor by any new assignment of

the commissioners under the Lord Chan-
cellor's further order, does not operate to

divest the legal estate out of such removed

assignee : and consequently he ought to

join in an action of trover brought by the

assignees for a ship belonging to the ban k-

rupt's estate. Bloxam and Others, Assig-
nees of Ward, a Bankrupt, v. Hubbard,
T. 44 G. 3. 407

2. But if he be not joined, advantage can

only be taken by plea in abatement to

the whole action
; though if there be no

such plea the other assignees who sue can

only recover their proportional parts, ib.

3. A sale of a ship (which was afterwards
lost at sea) made by the defendant, who

,
claimed under a defective conveyance
from a trader before his bankruptcy, is a

sufficient conversion to enable the assig-
nees of the bankrupt to maintain trover,
without shewing a demand and refusal, i/j.

TURNPIKE.

One may gain a settlement by renting a te-

nement of above 101. a-year in the parish
where he resided, though such residence

were in a turnpike house, as servant to the

collector for whom he received the tolls ;

for the general Turnpike Act 13 6?. 3. c.

84. s. 56. only says that " no gate-keeper
or person renting the tolls and residing in

the toll-house shall thereby gain a settle-

ment," . e. by such taking of the toll-

house or renting the tolls. Rex v. The
Inhabitants of Denbigh, T. 44 6?. 3. 333

UNTIL.

See INDICTMENT, No. 12.

VAGRANT.

By the Vag rant Act 17 C?. 2. c. 5. after a

rogue and vagabond has been committed
to the Sessions, and they adjudging him
to be a rogue and vagabond, order him to

be further imprisoned and kept to hard
labour for six months, and to be publicly

whipped dunagibsit time,and that after the

expiration of his imprisonment he should

be sent and employed in his Majesty's ser-

vice pursuant to the statutes, <Sfc. / held

that the whole forms one sentence
;
and

such order being defective in the latter

part, for want of adjudicciting whether
the party were to serve his Majesty by sea

or land as discriminated in the statute, the

conviction shall be quashed, though the

former part of the sentence, adjudging the

rogue and vagabond to be whipped, be va-

lid. Rex v. Patchett, T. 44 G. 3. 339

VALUATION OF PREMISES.

See COMPENSATION.

VARIANCE.

See STOCK. No. 3.

VIDELICET.
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VIDELICET.

An allegation in pleading which is sensible

and consistent in the place where it oc-

curs, and not repugnant to antecedent

matter, cannot be rejected as surplusage,

though laid under a videlicet, and how-
ever inconsistent with an allegation sub-

sequent. Rex v. Stephens and Agnew,
T. 44 G. 3. 244
See INDICTMENT, No. 1, 2, 3.

VENUE.

A scire facias upon a recognizance of bail

taken in open court in II. R. is properly
suable in Middlesex, where the record is

;

though all the previous proceedings which
commenced by original were in London.
And semble that it could not be sued

elsewhere than in Middlesex. Coxeter

v. Burke and Another, Bail of Price,
M. 45 G. 3. 461

WEST INDIA DOCKS.

The stat. 39 G. 3. c. 69. *. 184. directs

that the West India Dock Company shall

sue in the name of their treasurer in all

actions by or on behalf of the Company,
and that he shall be sued for the reco-

very of any claim or demand upon, or of

any damages occasioned by the Company ;

and s. 185., after extending the protec-
tion of the stat. 24 G. 2. c. 44. for pri-

vileging justices' of the peace in actions

brought against them, as such, to the

lord mayor and aldermen of London

acting under this Act beyond the limits

of the city ;
directs that " no action

shall be commenced against any person

or persons for any thing done in pur-
suance or under colour of this Act, until

after 14 days' notice in writing, or after

tender of amends," &c. : held that the

treasurer of the Company is a person
within the said clause

; and being sued
for an act done by the Company which
induced an injury to the plaintiffs, was
entitled to such notice before the action

brought. The notice is necessary in

actions for trespasses or torts
; but qu.

Whether in assumpsit ? Wallace v.

Smith, Treasurer of the West India
Dock Company, E. 44 G. 3. 115

WILL.

See COPYHOLD, No. 1. DEVISE.

WORDS, CONSTRUCTION OF.

tc
Charges." See CHARGES.

" Share." See DEVISE, No. 6.
" Unless." See AGREEMENT, No. 3

and 5.

" Until." See INDICTMENT, No. 12.

WRIT.

See PRACTICE, No. 6.

The Court will quash a writ for irregularity
if it have an- informal return, although
the day of the return be equally certain

as in the common form. Reubel v.

Preston, T. 44 G. 3. 291

WRIT OF RIGHT.

See RIGHT, WRIT OF.
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