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LAW ENFORCEMENT AND THE MEDIA: INFOR-
MATION LEAKS AND THE ATLANTA OLYM-
PIC BOMBING INVESTIGATION

THURSDAY, DECEMBER 19, 1996

U.S. Senate,
Subcommittee on Terrorism, Technology,

and Government Information,
Committee on the Judiciary,

Washington, DC.
The subcommittee met, pursuant to notice, at 9:37 a.m., in room

SH-216, Hart Senate Office Building, Hon. Arlen Specter (chair-

man of the subcommittee) presiding.
Also present: Senator Leahy.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator Specter. The hearing of the Senate Judiciary Sub-
committee on Terrorism will now proceed. The subject matter of
our hearing today focuses on the Atlanta Olympic bombing inves-

tigation and, with particularity, on the incidents related to Richard
Jewell, who was first a hero in the incident, later a suspect, and
still later exonerated, and the course of the law enforcement inves-

tigation of that case and the treatment by the news media of the
incident.

We will be considering, in addition, other matters where there
have been leaks from law enforcement, apparently, with substan-
tial news coverage. There has been some suggestion in the past
that law enforcement uses leaks in order to prejudice their cases
or build cases. I am not saying that was present in this situation.

There is an impact as to the effect of the case on hindering the in-

vestigation. Specifically, there may be some suggestion here that

the substantial focus on Richard Jewell impacted adversely on law
enforcement in finding the real culprits, who have not yet been ap-

prehended. That is a subject we will be discussing with the Direc-

tor today.

Also, the issue of the news media response is a matter of sub-

stantial importance. It may be that these hearings will lead to leg-

islation as to tightening the rules against leaks as to law enforce-

ment officers, but the Constitution is plain that there shall be no
law impacting on the freedom of press, speech, religion, and other

items covered under the first amendment.
I think that nobody said it better than Thomas Jefferson that if

there were a choice of newspapers without government or govern-

(1)



merit without newspapers that the choice that Jefferson would
make would be newspapers without government. We appreciate the

rights of the news media to do the reporting as they see fit. There
is the collateral question as to their own restraint, and there is a
precedent in the Unabomber case where CBS had restrained itself

from making publications.

We have a distinguished panel, in addition to the Director of the

FBI: Mr. Jay Black, who is professor of media ethics at the Univer-

sity of South Florida; Mr. Paul McMasters from The Freedom
Forum, First Amendment Ombudsman; and Mr. Steven Geimann,
senior editor of Communications Daily, of Washington, DC.

I would like to yield at this time to my distinguished colleague,

Senator Pat Leahy.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator Leahy. Well, Mr. Chairman, I will put into the record

a statement, but I would just note a couple of things. Yesterday,

as we know, we heard the shocking news that a supervisory FBI
agent was arrested for spying, and I know you have been following

that case closely from another committee, and the Director has
briefed me on that. As shocking as it was, it indicates that the FBI
does not hesitate to investigate their own. It will now go to trial

and we will let the judicial process follow, but it shows they do not

shy away from their own Bureau in such investigations and I know
that this was an extensive one involving significant leadership

within the FBI in carrying out the investigation. There are several

other significant investigations going on, some that we could not

discuss here, but I mention that only because I know the Director

has only so much time and I appreciate him being here during this

time.
On the matter that we will talk about, the Richard Jewell mat-

ter, I think of what Paul McMasters, who will testify later, said in

his statement that for Jewell to be singled out simultaneously by
the FBI and the media as a suspect in a terrorist bombing has to

be among everyone's worst nightmare. And, of course, it is. I com-
mend the Director for acting quickly after this leak occurred to

order an internal investigation as to what has happened, and I

would hope that when that investigation is done it will be used as

a model of determining what not to do in the future, because that

was a disservice both to law enforcement and to the media.
I don't question the enormous pressure that must have been on

everybody, on the media and on the FBI, during that time. Obvi-
ously, the whole world was watching. This was not one of those
crimes that occurs—a similar bombing could have occurred here or

almost anywhere else and it might have been a blip on the evening
news. This became worldwide, hourly updates, sometimes half-

hourly updates, in the news and literally billions of people were
aware of it. But I would assume that we will get to the bottom of

that.

The very last thing is, I know the Federal court decision which
came down on export restrictions on certain encryption software
yesterday is not one you may have had a chance to review, but, Di-

rector Freeh, with my concern on what I thought has been a mis-



guided policy by the administration on restricting the export of
encryption, it is probably safe to assume that you and I may have
a chance to discuss this latest court case and whether it goes up
on appeal or whether we try one more time on a legislative fix.

Mr. Chairman, I commend you for having this, and I know time
is of the essence and I will, as I said, put my whole statement in
the record.

Senator Specter. Thank you very much, Senator Leahy.
[The prepared statement of Senator Leahy follows:]

Prepared Statement of Senator Patrick Leahy

Yesterday, we heard the shocking news that a supervisory FBI agent was arrested
for spying. One element of that arrest should be reassuring: It demonstrates that
the FBI is not shying away from investigating its own, no matter where the inves-
tigation leads. Second, what we have is a complaint and an arrest; no indictment,
no trial and no conviction. We must now let the judicial process unfold.
At this difficult time for the FBI, which is simultaneously pursuing several ongo-

ing significant investigations, I commend and appreciate the Director for being here.
His appearance and statement here today should reassure the American people that
he fully understands that thorough, professional and aggressive law enforcement
and respect for the privacy and civil rights of citizens can, should and will go hand-
in-hand.
What happened at Olympic Park in Atlanta in July is deeply disturbing. A

warped criminal set off a bomb that killed and wounded many people gathered for

a quadrennial event that brings out the best in all the countries of the world. That
was bad enough. But for some individuals it got worse.
Paul McMasters, who will testify later, got it right when he said in his written

statement that to be "singled out simultaneously by the FBI and the media as a
suspect in a terrorist bombing" has "to be among everyone's worst nightmare." This
is what happened to Richard Jewell. Over the course of a few days, Mr. Jewell saw
his image soar from private citizen to celebrated hero, and then, on the word of
anonymous law enforcement sources, sink to the depths of suspected terrorist. In
the aftermath of the media frenzy that disrupted Mr. Jewell's life, I am sure that
he and his family are trying to pick up the pieces and move on.

Ironically, the spotlight focused on Mr. Jewell has been so intense that when his

name was cleared, the effect may be to help restore his reputation to him.
We still do not know exactly who leaked Mr. Jewell's name to the news media.

The FBI Director should be commended for acting quickly after the leak occurred
to order an internal investigation into what happened and who was responsible.

That investigation has not yet been completed.
What happened to Richard Jewell is deeply disturbing to me, to the American

people, to the FBI Director and to the thousands of diligent employees of the FBI.
The result has been a disservice to both law enforcement and to the news media,
leaving the public more skeptical about the information it receives from official

agencies and the press.

It is worthwhile to understand that most criminal investigations and prosecutions

receive no official comment or coverage at all. When a high-profile incident occurs,

the law enforcement agencies involved often must cope with extreme and sometimes
competing pressures, in addition to solving the crime. They must reassure the public

that an investigation is underway, respond to news inquiries, and still pursue an
investigation covertly to protect agents, evidence and the privacy of the people

whose actions may be subject to examination.
Many criticisms have been leveled at how the press handled the information sup-

plied by law enforcement officials about the Atlanta bombing investigation. Many
of these criticisms may be fair, and some journalists may have overstepped their

bounds out of zealousness. But no law enforcement agency or prosecutor should try

a criminal case in the press. I place the responsibility squarely on law enforcement
officials to ensure that only appropriate information is made public.

To the extent that one or more FBI agents suffered from "loose lips" about the

Atlanta bombing investigation, I am sure that this Director will get to the bottom

of it.

On a different issue, Director Freeh, I am sure you have not yet had an oppor-

tunity to study the federal court decision declaring export restrictions on certain

encryption software a violation of First amendment free speech rights. But after we
all review this decision, and set about putting our national encryption on a sound

—



and constitutional—footing, I hope that we will be able to discuss this issue in more
detail.

Senator Specter. Today's hearing will not take up the issue as
to the FBI's interrogation of Mr. Richard Jewell. There has been
a question raised as to the propriety of that investigation, whether
there were any subterfuges used, but that issue will be deferred

until a later time because the Office of Professional Responsibility

is conducting an investigation on that matter.

We had wanted Mr. Jewell to testify and the subcommittee has
been in contact with his counsel regarding that request, we will

have him at a later date. Although we had hoped to do this earlier,

we understand the delays necessary with the Office of Professional

Responsibility. Since the Director is not in the position to reply to

any issues as to the propriety of the handling of Mr. Jewell, it

works out best to have Mr. Jewell at a later time so we do not have
those issues raised by Mr. Jewell without having Director Freeh in

a position to respond to that.

I think it is important to note the impact on Richard Jewell and
on his family, especially on his mother. He is a 33-year-old security

guard who was in the area where he had noticed a suspicious

knapsack. He told the Georgia Bureau of Investigation. They exam-
ined the knapsack and pushed people away. A bomb was noted in

the knapsack. Despite the precautions taken at that time, one per-

son was killed and some 111 people were injured.

So at that moment, he was a hero and later he was a suspect,

subjected to tremendous newspaper publicity. The questioning by
the Bureau will be inquired into at a later date, so that the focus

of our hearing today will be upon the law enforcement news leaks,

what the FBI policy is on that, what the FBI has had to do about
that and the experiences of that in the future. As Senator Leahy
has noted, the Pitts matter is in the news today. We will, as I have
already suggested to the Director, have some line of inquiry, to the
extent that he can talk about it. Hardly a day goes by without
some terrorist problem—the incident in Peru, another matter
which we will touch on briefly.

For now, Director Freeh, thank you for coming and the floor is

yours.

STATEMENT OF HON. LOUIS J. FREEH, DIRECTOR, FEDERAL
BUREAU OF INVESTIGATION, WASHINGTON, DC

Mr. Freeh. Thank you very much, Mr. Chairman and Senator
Leahy. Good morning. I appreciate the opportunity to appear before

the committee again. Mr. Chairman, let me thank you for your con-
sideration to postpone, albeit briefly, the inquiry with respect to

the interview of Mr. Jewell. As you noted, the Office of Professional
Responsibility is conducting an investigation. I will be required to

make certain judgments, perhaps, and I do very much appreciate
your deference to that time when I can respond to that publicly.

With respect to the matters before the committee today, my pol-

icy regarding unauthorized and intentional disclosure of investiga-

tive information is very, very clear. It is absolutely prohibited and
the penalty can include dismissal, as well as prosecution. Law en-

forcement is charged with protecting the public we serve. That is

our highest responsibility, and it is a responsibility, in my view,



that includes protecting those not charged with a crime from the
potentially destructive effect of public identification and subsequent
media attention. The distinction between being a subject and being
charged is sometimes lost.

Leaks of investigative information are equally harmful to law en-
forcement, as you noted, Mr. Chairman. The public confidence upon
which we depend is damaged, investigative opportunities are lost

forever, and the lives of our agents can be put at risk. Ultimately,
prosecutions can be jeopardized. In today's environment when law
enforcement at all levels is joined together in a common investiga-
tion, we are all harmed, regardless of the sources of the leak.

Because of the nature of law enforcement, we often find ourselves
in possession of the most sensitive information in Government. In
my view, every unauthorized release of raw investigative informa-
tion is an irresponsible breach in the integrity of the criminal jus-
tice system. There is only one proper forum for its release and that
is in a court of law or before a congressional committee.

Further, we collect information for exclusive purposes, to inves-
tigate and prosecute criminals or to protect the national security.

I am mystified by those in law enforcement, including anyone in

the FBI, that believe that it is acceptable to so disrespect the crimi-

nal justice process by leaking investigatory information. I am at a
loss to explain their motivation and apparent willingness to cause
so much harm to the process to which we have devoted our lives.

Conversely, I do not fault the media when sensitive information
is published or broadcast. To the contrary, it is a fundamental part
of our democratic system that the media vigorously pursue infor-

mation about the inner workings of Government. As I said in a
message to all FBI employees in April of 1994, I firmly believe in

the First Amendment and a free press. The news media have im-
portant rights and properly use them to convey vitally important
information to the public. This process is essential to the well-being

of our Nation.
I have been very, very directly, and I would characterize it as

passionately involved in getting the message out to our employees
with respect to my position against unauthorized disclosures. Al-

though I have furnished this to the committee, I would like to just

read very briefly from several teletypes that I have sent to all of

my employees over the course of my tenure as Director.

On April 9, 1994, I again teletyped all of my employees as fol-

lows:

Of great concern to me at this time are a number of recent incidents involving

the public disclosure of FBI cases and other issues that threaten the FBI's hard-

earned reputation, and moreover may even endanger lives, compromise investiga-

tions, and erode the rights of defendants. I want to make it clear that the improper
release of information, including classified, sensitive, investigative, grand jury or

Title III, will not be tolerated, and violators, regardless of position, can expect the

maximum punishment. All FBI employees should understand that I have a zero-tol-

erance policy in regard to the unauthorized disclosure of information.

In that same communication I said,

The disclosure or discussion of investigations, ongoing cases, or pending or ongo-

ing trials is not appropriate and violates FBI policy and, in some cases, the law that

we have taken a solemn oath to uphold. Employees cannot decide for themselves

which laws or regulations they will obey or disobey.

In a later communication I reminded people again that,



Consistent with longstanding policy detailed in the manuals, FBI employees, out-

side of narrow, well-articulatea exceptions, should neither confirm nor deny the ex-

istence of an ongoing investigation. Consistent with my beliefs, as well as with long-

standing policy, FBI employees designated to speak with the news media should al-

ways speak on the record. Background and off-the-record discussions are inconsist-

ent with our guidelines and practices. FBI employees at every level should be re-

minded that both our guidelines and good judgment preclude answering hypo-
thetical questions or offering personal opinions.

In another teletype I wrote,

I cannot overstate the importance of ensuring that the overriding commitment to

issues such as ongoing investigations, due process, privacy rights of individuals, and
the protection of sensitive investigative techniques must be paramount. Investments
of resources, reputations, and even lives are at stake.

Finally, in another communication earlier this summer I wrote
that,

Leaks can jeopardize people's rights to a fair and impartial investigation. Further-
more, they undermine the confidence the American people have in the FBI to inves-

tigate crimes pursuant to the rule of law.

Our experience has been that, for the most part, the media acts

very responsibly when they do learn of investigative information,
the disclosure of which could have serious public safety ramifica-

tions. As you noted, Mr. Chairman, CBS learned in advance of an
impending arrest and search in the Unabomber investigation.

Rather than potentially jeopardize lives in the investigation, CBS
and Dan Rather held up broadcasting until it was safe to do so.

Such responsible handling is not uncommon.
The FBI has neither a policy nor practice of leaking the name of

any suspect for any reason, as I had set forth in my teletypes. It

is directly contrary to the Attorney General's media guidelines. It

is directly contrary to my clear policy. Since becoming Director, I

have issued, in fact, what has been known as the Bright Line Pol-

icy. As part of that policy, I have for the first time put all FBI em-
ployees on notice that unauthorized disclosure of information to the
news media or anybody else will result in dismissal and prosecu-
tion.

There are cases pending right now, cases which I cannot publicly

discuss, where significant and costly investigative strategies had to

be canceled and major prosecutions jeopardized as a result of

media leaks. As this subcommittee knows, and as Mr. Leahy has
pointed out, I have ordered an internal inquiry to determine the
facts surrounding the unauthorized disclosure of information to the
media after the bombing in Atlanta. The ongoing inquiry is being
conducted by the Office of Professional Responsibility and seeks to

uncover all information pertaining to any possible improper actions

by FBI employees or employees of any other agency.
In fact, Mr. Chairman, when I appeared before you on August 1,

1996, you asked me about the bombing and I said as follows:

There are a good number of leads. There are a number of suspects that they are
looking at, but as my SAC made clear yesterday, nobody has been charged with a
crime. We have had several suspects in the case already who we focused on and
once we focused on them, they washed out as suspects because we developed evi-

dence which was exculpatory. The fact that somebody's name has surfaced or may
surface, as you know from conducting investigations, doesn't mean anything. It cer-

tainly doesn't mean that the person is guilty of anything. It certainly doesn't mean
that people should speculate as to guilt. We work very carefully to get the evidence
we need to go into court. We also know that it is very clear that nobody rushed to

judgment on making accusations. We regret many times, that in some investiga-



tions, people's names surface as suspects who are later proven not to be connected.
We want to avoid that. We should avoid that at all costs.

When I have the results of the OPR review, if any misconduct by any FBI em-
ployee is identified, I assure that I will act immediately, consistent with all of my
teletypes and my Bright Line Policy. The implications for the FBI and its ability

to be perceived as dealing with people within the law is grave. There can be no mar-
gin for error born out of misconduct when it comes to an individual's rights, both
because of the legal consequences and for the public's support—support which the
FBI depends on to meet its responsibilities. Nevertheless, I do not yet know what
has happened with respect to the leaks in the Atlanta case and I need to reserve
judgment until I know the facts.

As you know, and as Senator Leahy pointed out, that was a par-

ticularly unusual situation to the extent that there were 15,000 ac-

credited reporters in Atlanta. We know there were several other
thousand reporters who were not accredited by the AOC.
Let me just conclude by giving you some numbers with respect

to the media disclosure investigations the FBI has undertaken in

the last 5 years. Between 1992 and 1996, we have opened and
worked 48 Office of Professional Responsibility inquiries addressed
specifically to unauthorized disclosures to the media. Eight of those

inquiries resulted in disciplinary action, one resulted in a dismis-

sal, 15 are currently pending, and 24 have been closed. Thirty-one

of those cases were referred to our Disciplinary Unit and action

was taken in 31 of those cases.

With respect to unauthorized disclosures in classified matters or

espionage cases, between that period 1992 to 1996, we opened 42
espionage "x" cases, as we call them. None of the subjects of those

cases were FBI employees. Twenty-five of those cases have been
closed and 17 are pending. That gives you a scope of the number
of matters addressed to this issue that we have worked.
Let me just conclude by again assuring you, Mr. Chairman, and

the committee that with respect to leaks and unauthorized disclo-

sures, I intend to continue not only to make clear my position,

which I think is quite clear within our Agency, but to react very

swiftly and very decidedly if I find evidence of such disclosures.

Senator Specter. Thank you very much, Director Freeh. The At-

lanta pipe bombing case obviously was a very serious terrorist at-

tack—1 fatality, 111 people injured. As yet, there has not been an
arrest made in the case. Recently, the FBI made a public an-

nouncement on a reward, trying to find leads in the case.

Let me begin with a two-part question as to whether the focus

on Mr. Jewell, the focus which turned out to be wrong ultimately

—

whether that has impeded the investigation of the FBI and what
progress are you making at this time toward finding the culprits?

Mr. Freeh. I would certainly say that it was a major distraction

to the
Senator Specter. We will proceed with 10-minute rounds of

questioning, for the timekeeper.
Mr. Freeh. Senator, I certainly say it was a distraction to the

focus of the investigation, which was to look at all the evidence and
to assess the universe of potential suspects. The time involved in

focusing on Mr. Jewell, albeit briefly, because it was only several

days into a couple of weeks—at the same time that that focus was
being reported in the media, there was a separate, independent ef-

fort addressed to many other suspects which was continuing—the

forensic collection; the leads that developed from the forensic collec-
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tion, going out to identify the source of some of those components;
the analysis of the 911 call.

The investigation proceeded fairly broadly at the same time that
Mr. Jewell was a suspect, so I don't think it took away from the
momentum or also the thoroughness of the investigation at that
time. It certainly was a major distraction and certainly was an un-
fortunate event as it played out.

Senator Specter. Well, at least to the extent that law enforce-
ment is assisted by the public in the course of an investigation. At
the initial stage, when there was so much focus on Mr. Jewell,
many people concluded that it was all over. Do you think that
there was any impact on not having the public come forward or
others come forward with leads which might have been of assist-

ance?
Mr. Freeh. I am sure it had some impact. How great it was, I

really could not assess. We have been getting, in answer to the sec-

ond part of your question, literally hundreds of calls and many
more people have presented photographs and videotapes to us since
the appeal last week. Perhaps some of those people hesitated ini-

tially because of the publicity surrounding Mr. Jewell. So I think
we probably were affected by it, but I certainly think we are on
track now.
Senator SPECTER. To what extent is there an impediment coming

forward when you have a man like Richard Jewell make a state-

ment to the Georgia Bureau of Investigation—a man on the scene,
a knapsack that turns out to have a bomb? Here is a citizen—of
course, he is security guard himself—who steps forward and partly
what he gets is becoming a suspect. What effect do you think that
has on people who may want to come forward and provide informa-
tion?

Mr. Freeh. I hope it doesn't have much of an effect. As a former
prosecutor, as both the Senators here are, every witness who we
ever asked to take the stand in a criminal trial and bring inculpa-
tory evidence certainly has to, particularly today, give second
thoughts about the cost/benefit of becoming a witness. So I am sure
there are people who make that calculation and who made it in

this particular case, but I hope that that is no longer true and I

hope that we are getting a thorough and honest response from peo-
ple who think they have information.
Senator Specter. Director Freeh, the appeal for public informa-

tion was only made in the course of the past couple of weeks. Why
did the Bureau wait so long from this July 27 incident to make
that public appeal?
Mr. Freeh. There are a number of reasons. We wanted to com-

plete our forensic examination, as well as many of the leads which
were done to identify potential sources of the components. We
wanted to have a good, broad database, particularly with respect
to the components, before we advertised for people reporting infor-

mation or suspicions about the case.

The other factor is when you make a public request like that,

particularly with a $500,000 reward, as you can imagine, you get
hundreds and thousands of what we would call false leads, people
who sometimes for good reasons, sometimes not for good reasons,
give us names or leads or scenarios that then require a lot of man-
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power. People have to go out and respond to leads, conduct inter-

views, find records.

In the early stages of an investigation, you generally don't want
your investigators to be overwhelmed with thousands and thou-
sands of leads without any kind of pre-selection or filtering process.
It is more important in the early stages to focus on the forensics,

the logical leads which develop. So, generally, if you look at most
of these cases, the rewards and the public appeals generally come
weeks or months—in the Unabomber case, years—after the events
in question.
Senator Specter. Director Freeh, how long did the inquiry focus

on Mr. Jewell? It seems to me it was quite a while.

Mr. Freeh. It was several weeks.
Senator Specter. Well, wasn't there a necessary impact with so

much public attention, FBI attention, on Mr. Jewell, a distraction?

You say that other evidence was being collected, but your resources
are finite. Didn't that focus on Jewell have some adverse impact,
perhaps a significant adverse impact on your investigation?
Mr. Freeh. It had an adverse impact. I would not call it signifi-

cant. We had a squad of agents who were focused on Mr. Jewell.

We had a larger squad of agents who were focused on other sus-
pects. In fact, they were called the Other Suspects Squad and they
were running out separate, independent leads during that whole
period. So I don't think it was a significant impact.
Senator Specter. What has the FBI done specifically to try to

find the source of the leaks?
Mr. Freeh. We have opened up an investigation. We opened it

up immediately after the leaks. What we do in those instances is

we identify what we call the primary universe of people who had
information, particularly the information here that was disclosed,

the identity of Mr. Jewell. The assessment—this is several months
old now—identified over 500 people, 500 investigators.

Senator Specter. Well, what do you do? You have FBI agents
who have information; they are a part of the universe to be inves-

tigated. Do you start questioning the FBI agents who are working
on the case as to whether they were the source of the leaks?
Mr. Freeh. Yes, sir. I was getting to that as part of the process.

The first assessment is to identify the universe. We identified ap-

proximately 10 agencies outside of the FBI who had individuals

who were knowledgeable about his identity before it was released,

over 500 investigators, prosecutors. And, of course, each of those

people in each of those agencies has separate chains of command,
so the secondary universe is much bigger. We then do a process of

interviews, record checks, telephone checks, to see if we can iden-

tify what the source is. In this case, it is a very large universe.

Senator Specter. Well, that is a little awkward and a little cum-
bersome. You have your FBI investigators trying to find out the

culprit in the pipe bombing case. Meanwhile, you have those inves-

tigators being investigated simultaneously by others who are trying

to find out the source of the leaks. Is that what you are saying?

Mr. Freeh. Yes, we do. It is a very time-consuming process, but
one which we do with great importance because of the damage and
the seriousness of those leaks. We have many major investigations.

The other one that you mentioned was the Unabomber case where,
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beyond the investigators working on the case, we have investiga-

tors trying to identify the source of leaks in that case which were
also very serious.

Senator Specter. Are you making any progress in determining
the source of the leak in the Jewell matter?
Mr. FREEH. No, sir, neither in the Unabomber case.

Senator Specter. There have been some suggestions and there
will be some testimony by the media experts, who will come later,

that sometimes law enforcement will use leaks as a method of

stimulating the investigation or perhaps activating the reporters
who are secondary investigators, sometimes primary investigators.

Do you think there is any substance to the claim that sometimes
law enforcement uses leaks deliberately to try to stimulate the in-

vestigation?

Mr. Freeh. I think probably on some occasions it is a very valid

criticism. I am sure in some places at different times, unprincipled
investigators or attorneys, actually, on either side of an investiga-

tion would do that for either good-faith or bad-faith reasons. It is

certainly not a policy or a practice in the FBI. It is something
which we vigorously discourage, to the point of setting forth guide-
lines of dismissal and prosecution. I would urge anyone responsible
in law enforcement to refrain from that. I think it is unlawful, I

think it is criminal, and I think it destroys the integrity of our law
enforcement organizations. But in answer to your question, I am
sure people have done that. I hope people in the FBI have not done
that. They certainly know what the penalty is if they are detected.

Senator SPECTER. Director Freeh, you say you have a zero toler-

ance for disclosure, but as you cite the statistics, from 1992 to

1996, 48 unauthorized disclosures, 1 dismissal, 8 disciplinary ac-

tions. Without getting into the specifics as to all of the cases, how
do you square your zero tolerance level? Does zero tolerance level

mean that if you find an FBI agent has made an unauthorized dis-

closure or leak that that individual will be terminated?
Mr. FREEH. Under our Bright Line Policy, which was not a policy

in effect during most of these cases, if we find that there is a delib-

erate unauthorized disclosure without any mitigating cir-

cumstances, the person will be fired and prosecuted.
Senator Specter. Well, my red light is on so I will pick up the

question as to what is mitigating if there is a deliberate unauthor-
ized disclosure.

Senator Leahy. Go ahead, if you want to do that.

Senator SPECTER. No, no. Go ahead, Pat. I will yield to you now.
Senator Leahy. Let me make sure I understand this. This is

being looked into by the Office of Professional Responsibility, OPR,
is that correct?

Mr. Freeh. Yes, the Department of Justice working in conjunc-

tion with us.

Senator Leahy. And you got them involved, what, within about
48 hours after this happened, very quickly?
Mr. Freeh. As soon as we learned about it.

Senator Leahy. Just so we understand this and so I understand
what triggered that review. I mean, did you see something as you
were watching the news that said "FBI agents say," or I mean
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what triggered the request? That seemed to be very, very fast

movement on your part.

Mr. Freeh. It was my request and it was triggered when we
were discussing the bombing case. I was receiving a briefing, in

fact, in our operations center and the news flashed on the tele-

vision that the local newspaper in Atlanta had published a special
edition headlining Mr. Jewell as a suspect. And my reaction was
very quick and very loud to that and we opened up the investiga-

tion immediately.
Senator Leahy. Now, the Bright Line Policy started when, again?
Mr. Freeh. January of 1994.

Senator Leahy. In December of 1993, you placed a high-level

—

as a matter of fact, an Assistant Director of the FBI, on adminis-
trative leave because of comments that he had made on a pending
prosecution. In fact, I think that was administrative leave with pay
until his retirement about a month later.

Mr. Freeh. Yes, sir.

Senator Leahy. Did that action tend to trigger the Bright Line
Policy of yours?
Mr. Freeh. It was certainly a factor in that. It was, in my view,

a very serious breach of the already existing policies. The Bright
Line Policy was an attempt for the first time to move unauthorized
disclosures up higher on everyone's radar screen.

Senator Leahy. Now, when do you expect the OPR report to be
finished? Do you have any idea?
Mr. Freeh. On the leak investigation?
Senator Leahy. On the Atlanta investigation, yes.

Mr. Freeh. I would say within the next week or so.

Senator Leahy. If that showed that it came to the same level as
December 1993, would you expect that the—let me back that up a
little bit. If the OPR report showed that an FBI agent had been in-

volved at least to the extent that the Assistant Director was in De-
cember 1993, would you expect that the action you take would be
at least as severe?
Mr. Freeh. Yes. I would fire him and recommend that he or she

be prosecuted.
Senator Leahy. What is the prosecution? What crime would they

be prosecuted under?
Mr. Freeh. Most of that material, even at the early stage, was

being presented to a grand jury. There were subpoenas being is-

sued, so there would be an obstruction of justice violation, for start-

ers, and probably a few other things.

Senator Leahy. On these guidelines—you mentioned the Attor-

ney General's guidelines, yours, and how prosecutors and other de-

partment personnel are supposed to deal with the press during
these investigations. The guidelines recognize, "comments about or

confirmation of an ongoing investigation may need to be made."
That obviously states the realities of the situation. Do those guide-

lines countenance the release of the names of any suspects in an
investigation? Would there be a circumstance where the names of

suspects in an investigation may be released?
Mr. Freeh. Yes. The guidelines provide that in, I think "extraor-

dinary cases" is the phrase—for instance, a fugitive—where we
have a very strong suspect in a case and we believe the person is
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a fugitive, the guidelines would authorize the release of names,
photographs, identifying data so the public, as well as law enforce-

ment, could respond to that. But those would be very limited cir-

cumstances.
Senator Leahy. Obviously, you feel that those circumstances

were not met here?
Mr. Freeh. They were certainly not met here.

Senator Leahy. Do you think these guidelines need to be
changed in any way?
Mr. Freeh. I don't think so. I think they need to be enforced, not

only from the Director but from the rest of our leadership and man-
agement. We have to make it absolutely clear what our message
is and what the position is and what the importance of this integ-

rity represents for law enforcement and then be able to vigorously

and fairly enforce it when there is a violation.

Senator Leahy. The guidelines also talk about getting approval
from either the U.S. attorney or the Department division before re-

leasing material to the media. Was there any such approval ob-

tained that you are aware of?

Mr. Freeh. No, there was not.

Senator Leahy. And Senator Specter has gone into the issue of

whether this may have held up the other investigation. You made
some allusion to this earlier—a number of law enforcement agents
were working on this investigation besides the FBI. What was that
number again? It was fairly significant.

Mr. Freeh. Ten separate agencies, and again over 500 investiga-

tors spread across those 10 agencies.

Senator Leahy. Now, I have looked at a lot of these press ac-

counts. They say that Mr. Jewell was a suspect and they quote law
enforcement sources or senior law enforcement sources. Then you
go down through and I don't find the FBI listed. Are you fairly con-

fident that the FBI were the law enforcement sources that the
media spoke of?

Mr. Freeh. I don't know, Senator, to be honest with you. I can't

rule out that it was one of the FBI employees. I hope that it wasn't,
but I don't really know at this point. The other issue, you know,
beyond that is each of those—just take 10 people in 10 separate
agencies reporting up to their chains of command, their super-
visors, their ASAC's, SAC's, police commissioners. So the 500 peo-
ple is only the primary bottom-line universe, which is why it is

such a difficult matter to detect.

Senator Leahy. Now, when they had the press conference—and
I watched here just recently—where the reward was offered, an
FBI agent came out wearing a backpack similar to apparently what
your lab feels was involved. A call went out to anybody with video-
tapes, photographs, and so on. Had I been there at that time, I

would have paid a lot of attention to that, and I think back just
on the videotape that I sent my sibling or somebody else to take
a look at.

But tell me again why such a request couldn't have been done
earlier. I mean, sometimes people just go back and either throw
pictures away or don't pay much attention. I would think that one
of the things that you would be hollering for is for anybody who
had film, had matters there and anything that might make them
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focus down on that. Why do it now? Was the time of it influenced
at all by the clearing of Mr. Jewell and the other things going on
or is that coincidental?
Mr. Freeh. That was coincidental. The backpack which you

pointed out which you saw actually took several months to recon-
struct. The backpack, as you can imagine, was blown literally to

hundreds and thousands of pieces. We early on thought we had the
right make of that backpack. That changed several times. We had
agents going literally around the country to manufacturers, to

Army ordnance, to surplus stores.

The worst thing that we could do would be to put the wrong
backpack on somebody at an earlier stage and get even more prob-
lems, not only the evidentiary problems of us having identified the
wrong pack, but putting out in a video image the wrong evidence.
So in terms of that pack, that took literally weeks and months to

reconstruct and we wanted to be certain we had the right product
before we advertised it.

Senator Leahy. I assume that you were getting some pictures
and other things before you made the request.
Mr. Freeh. Yes. Early on—in fact, several days after the bomb-

ing, we started to receive what turned out to be hundreds and then
thousands of photographs, videotapes. We have had a team of ana-
lysts and agents, several dozen of them at different times, recon-
structing and putting together and viewing each and every one of
those frames, including the video cameras.
That process was ongoing even during the period that Mr. Jewell

was a suspect, and one of the reasons that we now have a very cer-

tain timeframe as to when the backpack was put there was because
of the photographs and the reconstruction, the interview of the peo-

ple who took the photographs, and the creation of a time sequence.
So, that investigation was not impeded or slowed down by the ini-

tial focus on Mr. Jewell.

Senator Leahy. Thank you. Thank you, Mr. Chairman.
Senator Specter. Thank you very much, Senator Leahy.
Director Freeh, I would like to continue with the question that

you were responding to when my time ran out on unauthorized
leaks without mitigating circumstances. Referring to the 48 unau-
thorized disclosures, 1 dismissal, and 8 disciplinary actions, with-

out taking the time at the hearing today, as I think it would be
inappropriate to talk about specific cases in any event without a
preliminary screening, I would like to go through those with you,

or have our staffs do that, to see the distinction you made between
dismissal and disciplinary action.

What do you have in mind by way of mitigating circumstances?
It seems to me if somebody makes an unauthorized leak which vio-

lates the confidentiality of the FBI and is an invasion of someone's
privacy that your bright line would call for a dismissal. Why not?

Mr. Freeh. Senator, I will be happy to give you a couple of in-

stances. In fact, I have some specifics where I don't need to men-
tion the name or the agent, and I will be happy to give your staff

more of these. These actually all pre-date the Bright Line Policy

—

two of them do, but let me give you one in specific.

We have the case we called 870, and the date of this event was
July 1992. Again, that preceded the bright line test. The agent was

41-268 - 97 - 2
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censured for commenting to a reporter about a pending case after

specific instructions from his SAC prohibiting communicating with
the media. The conduct was mitigated by the fact that the com-
ments were limited and spontaneous and may not have contributed

to the published news article.

Senator Specter. But the agent in charge made a specific in-

struction not to comment?
Mr. Freeh. Yes.
Senator Specter. And the agent did make a comment?
Mr. Freeh. Yes. There was disciplinary action.

Senator Specter. Now, what is a spontaneous comment?
Mr. Freeh. Senator, I don't know the circumstances. I can cer-

tainly get those for you.
Senator Specter. Well, spontaneity has a lot of definitions, but

people in law enforcement, people in positions of authority, have to

be circumspect. We can all say something is spontaneous.
Mr. Freeh. I agree with you.

Senator Specter. If an agent makes a comment after he is spe-

cifically instructed not to do so to a reporter, it doesn't sound too

mitigating to me.
Mr. Freeh. I don't disagree with you, but
Senator Specter. I would like to find out more about that case,

not now, but later.

Mr. Freeh. OK. There is another one. The agent's quote with re-

spect to a pending case appeared in a newspaper, but was miti-

gated by his belief that the comment would prevent a press release.

The conduct was mitigated by the fact that he did not intend to

disclose information for publication and there was no adverse im-
pact on the case. I am not trying to justify these. I am just trying

to give you what, prior to the line bright line test, were considered
mitigating circumstances.
Senator Specter. Well, I understand the information you have

there is limited. Let us take that up outside the hearing room. Let
me go on to a number of other questions because we have a limited

time and we have another panel.

When Senator Leahy asked you what criminal charge could be
brought, you mentioned obstruction of justice and that was the only
one. That is a fairly tough charge to prove and when you talk about
leaks, whether it actually comes within that ambit might be very
problematical. It sounds to me as if you could use some square leg-

islation on the point with some pretty tough criminal penalties,

don't you think?
Mr. Freeh. We certainly could discuss additional legislation.

There are criminal penalties to the 6(e) rule violation, which is the
disclosure of grand jury information. There are specific

Senator Specter. That is only part of it. There are likely to be
disclosures on matters like the Jewell case long before it goes to

a grand jury.

Mr. Freeh. That is correct.

Senator SPECTER. You had referred in the draft of your state-

ment to CBS voluntarily withholding information on the
Unabomber case, and I know that with some frequency requests
are made to the news media. They have the discretion under their

constitutional rights to make the final judgments, and we all re-
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spect that. However, I think it is very interesting that you have
mentioned that and I think an elaboration of that would be helpful
both by way of praising the news media in this instance for what
they did and also by way of amplifying how it is important for law
enforcement that some of the information be withheld.
Mr. Freeh. Yes, I am happy to do that. They had, because of an

authorized leak which we are now investigating, the name of the
defendant, as well as the location to be searched, well in advance,
24 hours in advance of the prepared plan to effect the arrest and
search. They called us before publishing the story or broadcasting
the story and, of course, we told them that the publishing of that
story at that point would clearly jeopardize the investigation, might
affect the safety of either the subject or the agents. And they very
responsibly, without further urging, agreed to hold the story. They
held it specifically until we told them that the arrest had been ef-

fected.

Senator SPECTER. How frequently, Dr. Freeh, are such requests
made like that to the news media to withhold publication and what
are the results?

Mr. Freeh. I would say during my tenure, I have probably done
that on maybe ten separate occasions. On each and every occasion,

there was a positive response. The Unabomber case—again, you
will recall that both the New York Times and the Washington Post,

both Mr. Sulzberger and Mr. Graham, cooperated with us in the
sense of assuring that the publication of the charged defendant's
manuscript was done in a manner which would ensure to the best

extent possible public safety.

That was an extraordinary event and I have in the past praised
both Mr. Graham and Mr. Sulzberger for acceding to part of our
request at that time. So this is not an unusual event and I think,

as I said in my statement, I have no criticism and a lot of praise

for the responsible media that have called, particularly in public

safety cases and national security cases.

Senator Specter. Well, I think it is important to make that ex-

pressed because we do see where the disclosures are made and
media subject to criticism. People at least disagree with them, so

that when there is a withholding of information, it is important to

praise them because nobody knows about the withholding of infor-

mation. You can't tell what you withheld, obviously.

I think the Unabomber case is an important one because of the

avalanche of publicity on that matter. One of the things that we
have to focus on has to be repeated about the presumption of inno-

cence in America which distinguishes our criminal justice system
from any other, regardless of the nature of the offense, the public-

ity is devastating, and especially problemsome obviously when it is

wrong.
In the few minutes I have left, I want to take up a couple of

other subjects, as I suggested to you privately beforehand, Director

Freeh. The matter of Earl Edwin Pitts which was disclosed yester-

day in the news conference that you and the Attorney General had,

with the disclosure of the affidavit of probable cause which is an
appropriate matter for comment.
That is a legal document which is filed which is the basis for a

warrant for arrest and it is on the public record and it is sworn
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to and it is clearly denominated not as conclusion of guilt, but as
a statement of probable cause in the legal process. I noted that it

is the second instance in the 88-year history of the FBI that some-
one on the inside has been arrested.

To what extent are you in a position to assess the damage of the
disclosures which were made?
Mr. Freeh. Senator, we are not able to do that complete assess-

ment at this point. Obviously, during the last 16 months when we
ran the false leg operation, the undercover operation, against the
charged defendant, we were not able to do what we are doing now,
which is a comprehensive review and interview of many of the peo-
ple that he had worked with, looking at the files and the access
which he had during the period beginning in 1987 up to the
present.
Senator Specter. That is a very long time and he was in the

counterintelligence unit, correct?

Mr. Freeh. He was in counterintelligence work until approxi-
mately October of 1992, but a substantial period of time.

Senator Specter. So he was in counterintelligence work for 5
years where he is one of the people investigating suspects who may
be spies.

Mr. Freeh. Yes, sir.

Senator Specter. So it is a very unique position for potential
damage.
Mr. FREEH. It is a very serious position for damage and I would

not underestimate the seriousness of the damage, but to do it com-
prehensively we are undergoing that process at this point.

Senator Specter. Director Freeh, with the conviction of Aldrich
Ames and with the arrest of Mr. Nicholson, again presumed inno-
cent, with serious matters set forth in the affidavit of probable
cause, what is your assessment of the nature of this problem on
spies within the FBI and spies within the CIA? How serious a
problem is that for those two very important law enforcement agen-
cies?

Mr. Freeh. I think it is a continuing, serious problem, and I

think it is two-fold. On the one hand, there has been no cessation
by the Russian intelligence services even after the collapse of the
Soviet Union in 1991 to aggressively and very professionally and
very effectively, at times, penetrate and recruit not just the coun-
terintelligence service, which is the FBI in the United States, but
the external service, which is the CIA. I think that aggression has
been unabated even in the post-cold war era.

The second phenomenon I actually think is somewhat positive,

and that is that I think the countersecurity measures, the counter-
intelligence programs both within the FBI and the CIA are much
more effective in 1996 than ironically they were during the cold
war. I think that is a deliberate result of very important changes,
many changes which you have encouraged and initiated as the
chairman of the Intelligence Committee, and supervised.

I actually think we have better counterintelligence and counter-
security measures in 1996 than we had at the height of the cold
war. That may be why we are seeing more of these cases, but it

is a serious problem, it is a continuing problem. We are number
one on the radar list of the SVR, both the FBI and the CIA. That
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is going to continue and we have to ensure that our defenses are
better than they ever were and that our counter measures work,
and I think these cases which you mention clearly show that the
counter measures work.
Senator Specter. Director Freeh, you say no cessation by the

Russians. Do we have any expectation that there will be a ces-
sation, that the Russians will stop spying on us? Isn't this sort of
a given in international relations or with respect to what the Unit-
ed States does as well? Last year, we were very deeply involved in
the issue of economic espionage and the problems we had with
some of our closest allies, like the French, and the legislation that
we enacted to crack down on economic espionage. Is there any rea-
son to believe at all that this kind of spying, as a matter of inter-
national practice, is going to be stopped?
Mr. Freeh. I don't think so. In fact, as you mention with respect

to economic espionage, it has been escalating. The head of the Rus-
sian intelligence service directed his components early this year
that they should specifically target economic infrastructure and
make that a routine and priority part of their external activities.

So I think it is probably escalating, certainly, in the economic area,
and with 23 foreign external services targeting our economic infra-
structure, I don't see any
Senator Specter. Twenty-three foreign intelligence forces

targeting our economic infrastructure
Mr. Freeh. Yes, sir.

Senator Specter [continuing]. To try to find out our trade se-
crets to help them in trade policies?

Mr. Freeh. Right. The difference is now, thanks to the Senate,
we have a statute; we have a criminal statute.
Senator Specter. Give the House a little credit, too.

Mr. Freeh. And the House, of course.
Senator Specter. Well, I think that is important to say because

I think the American people ought to understand that simply be-
cause there is no longer a Soviet Union, there is still a Russia, and
spying is an international practice and we have to be on our toes
about it. These cases that are coming forward are not aberrational
and not unusual.

I am going over time, but I will give
Senator Leahy. No, no, go ahead.
Senator Specter. Well, I am going to allow you to direct that

line of questioning, Senator Leahy.
Senator Leahy. No, no. You go right ahead.
Senator SPECTER. Well, I will do a few more and I don't want to

come back for another round, so I want to finish up a couple of
more questions.
Senator Leahy. Sure.
Senator Specter. Well, let us bring it out into the open. Senator

Leahy writes a perspicacious comment, "not that we don't do this,

of course."
Senator Leahy. You have to understand, Director, that Senator

Specter, now the outgoing chairman of the Senate Intelligence
Committee, and having done a superb job, I would say, in express-
ing the concerns about counterespionage—I served as vice chair-

man of that committee and also expressed concerns, and still do as
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a member of the Appropriations Committee. We are both very in-

terested in this.

Senator SPECTER. Well, Senator Leahy and I have been exchang-
ing information going back a long time when he was the district

attorney of Burlington, VT, and I was the district attorney of Phila-

delphia.

Senator Leahy. Right.

Senator Specter. We have done a lot of work in this field for a
long time, but Senator Leahy raises the question about our own
practices. Would you care to comment?
Mr. Freeh. We are not an external security service.

Senator Specter. That is a very conservative, limited, appro-
priate comment. [Laughter.]
Senator Leahy. That is right.

Mr. Freeh. We have a very active

Senator Specter. Not only that, but as Senator Leahy adds, ac-

curate, too.

One other question regarding the affidavit of probable cause with
respect to Mr. Pitts, and that is the involvement of Ms. Pitts, his

wife, to the extent that it is disclosed in the affidavit of probable
cause, which I have not had a chance to review yet. What is it,

some 80 pages? Of course, it was just filed yesterday.
Mr. Freeh. Yes, sir.

Senator Specter. This is sort of a sensitive matter because of the
husband-wife privilege not to testify against a spouse, a very im-
portant common law privilege. That does not apply if an investiga-

tor is questioning someone. I think the privilege does not apply, but
it is a matter of some sensitivity. Could you comment about the ex-

tent of the cooperation from Ms. Pitts and the concerns that the
Bureau had as to having the wife give information adverse to the
husband?
Mr. Freeh. Surely, to the extent that it is set forth in the affida-

vit. When we first initiated the false leg operation against the de-
fendant, as set forth in the complaint, a Russian citizen, a former
diplomat who we persuaded to cooperate with us, went to the home
of the defendant in Virginia, knocked on the door. And, of course,
this was the individual who was responsible for the initial meeting
and recruitment of the defendant. This was all the allegations in

the complaint back in 1987.

So he went to the door and then introduced the defendant to a
series of FBI undercover agents. As set forth in the affidavit, Ms.
Pitts was suspicious of the fact that this individual had arrived and
that her husband had reacted so quickly, leaving the house and
going to the meeting. She came to the FBI office the next day or
the day after to report her suspicions, so it was not
Senator Specter. Isn't that pretty unusual?
Mr. Freeh. No, in some respects. But in terms of your question,

there would be no issue of a privilege because she voluntarily came
and disclosed information. She did not do anything more than that.

She certainly

Senator Specter. Whose privilege is it, his or hers?
Mr. Freeh. Well, the courts have said that it is a privilege which

goes to the nondisclosing spouse. On the other hand, it was not an
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initiation by the FBI, so the privilege would not be at issue from
a governmental point of view.
Senator Specter. Well, I think outside the judicial proceeding, it

would not be applicable.

Mr. Freeh. Just to make it clear, she is not a suspect, she is not
a subject, she is not charged. She was doing, in her own words in

the complaint, what she thought was right.

Senator Specter. How much information did she provide, as set

forth in the affidavit of probable cause?
Mr. Freeh. Just the fact that there was a visit by this individual

and that there was a letter which had previously been received
from that individual.

Senator Specter. The newspaper accounts today, accurate or
not, I don't know, because I haven't reviewed the affidavit, made
a reference to a wiretap on the house which overheard her con-

versation with a friend about having told the FBI about her hus-
band?
Mr. Freeh. That is correct.

Senator SPECTER. What does that involve?
Mr. Freeh. It was a court-authorized interception and she was

reporting her suspicions to a neighbor in the same vein that she
then reported them to the FBI.
Senator Specter. One final subject for just a moment or two,

and that is the incident in Peru with the terrorist group taking
over the Japanese Embassy party. Fortunately, the U.S. Ambas-
sador had departed before it occurred, but many people are held
hostage. A question arises as to—and this may be really outside of

your purview, but I think it is something we ought to at least ask
about—U.S. assistance in there.

These terrorist groups do have international implications and we
are, of course, a leader in the investigation. We do it worldwide.
The FBI is not in that directly, but indirectly, with your counter-

intelligence. To what extent can the United States be helpful in

that matter?
Mr. Freeh. Senator, if you wouldn't mind, I would be happy to

discuss that with you separately. I wouldn't want to say anything
that would jeopardize the safety of the people in there in terms of

what or what not the FBI would be doing.

Senator Specter. I certainly understand that.

Senator Leahy.
Senator Leahy. Thank you, Mr. Chairman. I don't think it could

be emphasized enough for anybody that may watch this that there

isn't a cessation of attempts to penetrate our intelligence services,

our law enforcement services in this country, or a cessation on eco-

nomic work. It is not a case where we look simply at what we used
to think of as the cold war, that we would check on what the Sovi-

ets were doing and how many missiles they might have, what their

plans were, and vice versa. There are a lot of other areas and it

isn't necessarily old adversaries. Some of our allies do it.

We have already had some discussion of the French. We saw the

Japanese in Silicon Valley; Israel, with Mr. Pollard. We have a
number of other people who have been very close friends and allies

and we still find that intelligence services directly or indirectly

come here. I think we have to assume in the former Soviet Union
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we are going to continue to see this, and we have to assume that
there are areas that we will continue to look out for.

You speak of the FBI, of course, as not being an external service,

but just taking what has been in the open press, we will do that,

and we have every reason to do it. After all, while the United
States is the most powerful democracy history has ever known and
the most powerful nation on Earth today, it is part of our own secu-
rity, our security from aggression and our economic security, that
there are some things that we will do.

What I worry about, though, is those who come in to infiltrate

either our external agency, the CIA, or the internal FBI, and I am
thinking of the infiltration being not just those who may come in

from other countries, but there are criminal elements in our own
country who would like to be able to do that same kind of infiltra-

tion. We saw on the news today where major figures in organized
crime, or charged with being major figures in organized crime,
were arrested following the life imprisonment of Mr. Gotti.

I think it is safe to say that with organized crime leaders in this

country, they would love to know what you were doing internally,

where you were going to get wiretaps or any other surveillance.
Then I think it would be fairly safe to say that there are major
drug cartels outside of what we normally think of as organized
crime who would also like to know who your informants are, where
the wiretaps are, where the interceptions are going to be, and what
your plans are.

Would it be safe to assume, Director Freeh, that you have a con-
stant, ongoing effort within the Bureau to make sure that you are
not infiltrated by organized crime, by drug cartels, by these other
criminal elements internally?
Mr. Freeh. Yes, sir, we do, and it is a very good point that you

make, not just those groups, but as we investigate more and more
organized gangs. There was a series of arrests in our New York of-

fice in connection with the New York City Police Department the
day before yesterday—96 different arrests, 12 gangs charged with
very serious racketeering offenses. Those gangs are enterprises in

their own right and, as you say, they would very much like to know
what the countersecurity measures are within the FBI vis-a-vis
them, informants, witnesses, et cetera.

So it is an active program not just in the counterintelligence
area, but really in all of our criminal areas, which is why our back-
ground investigations are so important, which is why our inform-
ant program is so important, the criminal informant program, be-
cause if we can recruit a gang member who then says that there
is a local policeman or a local FBI agent who is providing informa-
tion, that gives us the countersecurity measures to protect our-
selves. But it is not limited, as you rightly point out, to the coun-
terintelligence with respect to national security.

Senator Leahy. But without suggesting that the FBI instill an
atmosphere of compartmentalized paranoia, obviously there are
things that you compartmentalize. Certainly, there are elements of
your ongoing investigation that are kept on a very limited need-to-
know basis, but beyond that, to what extent in some of these areas
do you use lie detectors to reexamine or periodically check on
agents?
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Both of us are familiar to the extent the CIA does that. We are
also familiar with the fact that that is not an infallible method, but
do you use lie detectors on an ongoing basis, not triggered by sus-

picion, but an ongoing basis within the FBI?
Mr. Freeh. Yes, we do, in certain programs. We have done, since

1994, about 1,000 polygraphs with respect to employees who were
being assigned to national security matters, for that very reason.

We do not have a random polygraph plan or policy where we would
just randomly polygraph someone. There are, however, many in-

stances, including undercover operations, including investigations

where we think there has been a compromise of an informant,

where we will regularly give an administrative polygraph, but it is

usually predicated or triggered by some known means.
One other measure we have to protect ourselves is we do a full-

field reinvestigation of every employee every 5 years, which we had
not done before October 1994. Actually, we were not in compliance
with a national security directive going back some years. We now,
on a 5-year basis, do a full-field investigation looking at assets, fi-

nancial records, travel, bank accounts, things like that. That is a
very strong and reliable measure of self-protection.

Senator Leahy. In fact, let me follow up a little bit on that be-

cause you have actually anticipated a note I made to myself here.

I know I have some members of the staff who handle highly classi-

fied matters, as does Senator Specter, because of our committee as-

signments and I know the kind of rigid background they go

through for that.

I would assume, then, what you have is basically a matrix of

some sort on this. Are they buying his and her Jaguars from the

Nieman-Marcus catalog suddenly, or things of that nature, or I

would assume something that might be a lot more subtle than that,

is that correct?

Mr. Freeh. Yes, we do. But as I said, we didn't always have that.

We had a voluntary system in 1993 where people filled out a form
every 5 years. Then we graduated to doing criminal and credit

checks. We are now doing what is the minimum, which is a full 5-

year field investigation.

Senator Leahy. A more subtle thing—and I am thinking of this

article that was recently in the New Yorker magazine about an in-

vestigator getting too close to somebody who was cooperating in or-

ganized crime and developing the kind of friendship with that per-

son which could be very good as an investigative tool, but do you
also try to guard against it being so close that they may say too

much, not because they want to tip them off, but just unwittingly?

Are you following training on that aspect?

Mr. Freeh. Yes, training consistently, the review of informant

files which are done separate and apart from the recruiting or con-

tacting agent, the monetary records, the development of the cases

that derive from informant information, a number of cross-checks.

But, of course, anyone who becomes very, very close to a criminal,

particularly a very sophisticated and influential criminal—that is

an occasion for risk and one which we are sensitive to.

Senator Leahy. And those who work in the department fully un-

derstand that if you go into certain levels, you are going to have
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the polygraph test, and is it well understood within the department
that there will be this 5-year field test?

Mr. Freeh. Yes. That is our policy now, full 5-year reinvestiga-

tion for every employee.
Senator Leahy. I think that is good. I mean, it is a good re-

minder. You assume that everybody has been screened well enough
when they come in there and that they are very honest. Again, I

am not suggesting that we instill an air of fear and paranoia in the
Bureau, but it is also a good way to help people remember they had
better continue that way because there will be these checks and
balances.

I don't envy you this, Director, because any time somebody is

found—Aldrich Ames is one example with the CIA—you have to

find yourself forever thereafter trying to prove a negative, the neg-
ative being that there is not a second person or a third person or

a fourth person. And I guess to some extent you can never fully

prove that and what you have to do and what the appropriate over-

sight committees, I suppose, have to do is to see whether as many
cross-checks you can have are there and the cross-checks are effec-

tive, but are not so intrusive that they are going to make it impos-
sible to get any work done.
Mr. Freeh. That is right, Senator. We also—and I know that you

and the chairman do not, but we shouldn't lose sight of the fact

that as bad as these cases are and as damaging as they are, you
know, 99.9 percent of employees not just in the FBI, but the CIA,
are decent, patriotic heroes, people who put their lives on the line.

The people who were working on the case that we announced
yesterday—we had several hundred people, going from GS-5's to

the Director, to the Attorney General, and people really in many
different agencies aware of this case and, you know, we didn't

think for a moment that anybody was going to compromise it in

any way. The same with the cases at the Agency; there are dozens
and dozens of people who work on those matters.
And we shouldn't lose sight of the fact that despite these rare,

although very damaging and dangerous cases, the great numbers
of CIA and FBI people are just the best people you could have and
the people you would want out there on the front lines.

Senator Leahy. Well, in fact, I will close with saying that my
own experience in my own years in law enforcement and my expe-
rience being on oversight committees both of the FBI and the
CIA—the vast, vast majority of people in law enforcement and the
intelligence agencies are honest, dedicated and patriotic.

I am also well aware of the fact that when one is found who is

not, the people who are usually the most angered, the most upset
and the most unforgiving are their former colleagues in law en-
forcement or in the intelligence agencies because they see it as a
black mark that they cannot accept. As long as that attitude per-

sists, I suspect we will continue to find them.
Thank you. Thank you, Mr. Chairman.
Senator Specter. Thank you very much, Senator Leahy. Thank

you, Director Freeh. When Senator Leahy and I talk about over-

sight, we are not talking about oversight on the media; we are talk-

ing about oversight on the Federal Government.
Senator Leahy. Yes.
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Senator Specter. That is where our oversight responsibilities lie,

and we will be pursuing this matter further. We do urge you to do
your utmost to find the source of the leaks—that is just wrong

—

and to take the appropriate disciplinary action. We will be review-

ing with you those 48 cases of unauthorized disclosure so that we
can get an idea as to what your standards are to give you our
thinking on the subject.

I am going to pursue the question about more legislation, in col-

laboration with the Justice Department, with you and Senator
Leahy and my colleagues, because I think it is just too vague to

look to obstruction of justice as the punitive statute. I think we
have to have something tailored which is right on the button and
think through what the penalties ought to be.

We know how busy you are in your far-flung responsibilities, Di-

rector Freeh. We know you recently had an addition to your family,

so you have got a lot of important interests. Merry Christmas.

Mr. Freeh. Thank you, Mr. Chairman. Senator Leahy, thanks
very much.

Senator Specter. Thank you.

I would call our next panel, a very distinguished group of experts

on journalistic ethics—Mr. Jay Black, Mr. Paul McMasters, and
Mr. Steven Geimann. Our standard approach is to ask witnesses

to testify for 5 minutes, which is inordinately brief, but it leaves

us the maximum amount of time. We had hoped to conclude within

the course of 11:30. We are still going to target that. We thank you
for your written statements which have been presented in advance.

It is very, very helpful for us to have that.

We call as our first witness Mr. Jay Black, who is Poynter-

Jamison Professor of Media Ethics at the University of South Flor-

ida and, interestingly, holding down the only endowed professor-

ship dedicated specifically to media ethics. That is quite a title and
quite a position. Professor Black, the floor is yours and to the ex-

tent you can hold it within the 5 minutes, we would appreciate it.

Your full statement will be made part of the record, as will all the

statements.

PANEL CONSISTING OF JAY BLACK, POYNTER-JAMISON CHAIR
IN MEDIA ETHICS, UNIVERSITY OF SOUTH FLORIDA, ST. PE-

TERSBURG, FL; PAUL K. McMASTERS, FIRST AMENDMENT
OMBUDSMAN, THE FREEDOM FORUM, ARLINGTON, VA; AND
STEVEN GEIMANN, PRESIDENT, SOCIETY OF PROFESSIONAL
JOURNALISTS, WASHINGTON, DC

STATEMENT OF JAY BLACK
Mr. BLACK. Thank you, Mr. Chairman. A disturbing national poll

released last week says a bare majority of Americans think the

media usually get their facts right. Fifty-three percent say journal-

ists should be licensed, half think it should be easier for people to

sue for inaccurate and biased reporting, and 70 percent think

courts should be able to fine news media for inaccuracies and bias.

While most said that journalists had the same traits as the rest of

Americans, nearly half said news people are more arrogant; a third

said they are more cynical, less compassionate, and biased. The
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good news is that only 1 in 5 thinks journalists are less honest
than most people.

I do media ethics for a living. It is not an oxymoron. In an earlier

life, I worked as a reporter and copy editor for four newspapers. I

am also the national ethics chairman for the Society of Professional

Journalists, the editor of the Journal of Mass Media Ethics, and
the author of Doing Ethics in Journalism. I have a Ph.D. in jour-

nalism and sociology from the University of Missouri.

As a media ethicist, I am particularly interested in how journal-

ists make choices and I am committed to helping them to make
ethically defensible ones. Like most ethicists, I believe in personal
and public accountability for professionals, which is part of my di-

lemma here today.
One of the ironies of the growth of media ethics and the quest

for accountability is their short-term cost and credibility. The more
we publicize our struggles to make good decisions about how we
handle the news, the more the public seems to confirm its sus-

picions that we don't know how to handle our unbridled powers,
and thus we should be reined in.

It should surprise no one that working journalists from the
media most directly involved in the Olympic bombing story were
unwilling to appear here today. Fear of lawsuits, fear of Govern-
ment sanctions, fear of public confidence are enough to make all

but the most foolhardy or the lowliest stakeholders timid. So,

today, you get to talk to three representatives from the Society of
Professional Journalists, the world's largest voluntary association
of reporters, editors and academic journalists.

As you will see, even the three of us don't agree about how to

resolve some of the substantive issues. I trust those disagreements
will show you that there are no easy answers to some of these
tough questions, but the last thing we need is for even well-in-

tended governmental interference in the enterprise of gathering
and reporting the news.

It is not journalists' nature to seek solidarity. We are born out
of and justifiably proud of our first amendment heritage. We are
born in a defensive crouch. We operate out of a sense of negative
freedom—freedom from control, whether control by government,
outside critics, even from ourselves.
Much of the discussion about media ethics seem to have emerged

from the premise that because the first amendment to the Con-
stitution says "Congress shall make no law," some of us assume
ipso facto that nobody shall make policies or codes of ethics or even
suggestions as to how the media should ply their trade. We have
very low tolerance for systematic, ongoing self-criticism, evidenced
by the minuscule number of news ombudsmen, the impotence of

community and national press councils, the relatively small circula-

tion of our journalism reviews, and the fact that no media codes of
ethics have ever had successful enforcement provisions.

Good and honorable people have legitimate disagreements about
the extent to which a profession that wards off external controls

can or should effectively monitor, let alone control its own practi-

tioners. Coupling media ethics with negative freedom—freedom
from external controls—has led to a fixation on how to keep gov-

ernment off our backs so we can make our own decision about mat-
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ters ethical. Meanwhile, concerns over credibility and the bottom
line have befuddled the ethics enterprise, as we have grown more
and more aware that while the public may need us, it doesn't love
us and may not even respect us.

It is not news to media observers that American mass media are
commercial enterprises driven by ratings point and dollars point to

sometimes egregious behavior. As such, they tend to be utilitarian

in nature, opening themselves to the vast litany of charges concern-
ing the means they employ to reach their desired ends, and it is

not news that highly competitive, utilitarian businesses eat their
young.
We wish the news media didn't disrupt the comfortable status

quo or cause any of us discomfort or pain, but they do in the effort

to create the greater good of informing and educating the citizenry

about significant issues. We are in the business of gathering and
distributing information. The more accurate, truthful, thorough
and insightful, the less harmful its effects, the better.

Ideally, we do it out of altruism, out of a civic obligation to main-
tain a participatory democracy. Realistically, we do it as a constitu-

tionally protected commercial enterprise singled out as the one
business that government should leave alone so it can be part of
the institutional checks and balances system that helps us govern
ourselves intelligently. Therefore, it is essential to recognize that
journalists have a fundamental duty to remain independent of ex-

ternal forces that could pollute the channels of communication.
The question is how can we, individually and collectively, make

ethically defensible judgments under competitive deadline pres-

sure, particularly when we are being manipulated by the establish-

ment. In my written remarks, I go fairly extensively into why the
Richard Jewell story was news, why it was inevitable that it was
covered the way it was, why it is unfortunate that we didn't do
more front-end ethical decisionmaking, and how it is that there are
indeed a series of very legitimate ways, check marks, questions we
can ask, ethically justifiable decisionmaking processes that journal-

ists could use.

I would just close with the observation that we should leave that
to journalists, and the more they are criticized by the public and
other agencies, the more likely they are to start getting it better.

Thank you.
Senator Specter. Thank you very much, Professor Black. We

will come back to you with some questions.

[The prepared statement of Mr. Black follows:]

Prepared Statement of Jay Black l

INTRODUCTION: ON CREDIBILITY AND ACCOUNTABILITY

A disturbing national poll released last week says a bare majority of Americans
think the news media usually "get the facts right," 53 percent say journalists should

1 Jay Black is Poynter-Jamison Chair in Media Ethics at the University of South Florida

—

St. Petersburg, founding co-editor of the Journal of Mass Media Ethics, co-author of Doing Eth-

ics in Journalism, and the 1996-97 Society of Professional Journalists national ethics committee
chair. He has worked as a reporter and copyeditor on four newspapers in the Midwest, and has
a Ph.D in journalism and sociology from the University of Missouri.

Portions of this testimony are self-plagiarized from recent articles in Newspaper Research
Journal, Quill, the Society of Professional Journalists' Task Force on Waco Final Report, and
the Journal of Mass Media Ethics.
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be licensed, half think it should be easier for people to sue for inaccurate and biased

reporting, and 70 percent think courts should be able to fine news media for inac-

curacies and bias. While most said journalists had the same traits as the rest of

Americans, nearly half said news people are more arrogant, and a third said they
are more cynical, less compassionate, and biased. The good news is that only one
in five think journalists are less honest than most people.2

So here we are today, confirming America's prejudices.

I do media ethics for a living. It's not an oxymoron. To date, I hold down the

world's only endowed professorship dedicated specially to media ethics, though two
others are in the works. One is funded by a major news organization, the other, by
a vested interest that shall remain nameless. Mine was part of a greenmail settle-

ment, when a wise judge resolved an unfriendly takeover bid for the St. Petersburg
Times.
As a media ethicist I'm particularly interested in how journalists make choices,

and I'm committed to helping them make ethically defensible ones. Media ethics, be-

lieve it or not, is a growth industry admittedly, a cottage industry by McDonnell
Douglas and Boeing's standards, but a thriving little enterprise peopled by a hand-
ful of academics, a few thousand working journalists, and untold millions of ama-
teur, self-appointed press critics.

Like most ethicists, I believe in personal and public accountability for profes-

sionals, which is part of my dilemma here today. One of the ironies of the growth
of media ethics and the quest for accountability is their short-term cost in credibil-

ity. The more we publicized our struggles to make good decisions about handling
the news, the more the public seems to confirm its suspicions that we don't know
how to handle our unbridled powers, and thus should be reined in. It should sur-

prise no one that "working" journalists from the media most directly involved in the
Olympic bombing story were unwilling to appear here today. Fear of lawsuits, fear

of governmental sanctions, and fear of public criticism are enough to make all but
the most foolhearty or the lowliest stakeholders timid. So today you get to talk with
three representatives from the Society of Professional Journalists, the world's larg-

est (voluntary) association of reporters, editors, and academic journalists. As you
will see, even the three of us don't agree about how to resolve some of the sub-
stantive issues before us. I trust those disagreements will show you that there are

no easy answers to some of these tough questions, but that the last thing we need
is for even well-intended governmental interference in the enterprise of gathering
and reporting the news.

It's not journalists' nature to seek solidarity. Born with and justifiably proud of

our First Amendment heritage ("born in a defensive crouch," according to Wichita,
Kansas editor Buzz Merritt),3 we operate out of a sense of negative freedom: free-

dom from control, whether control by government, outside critics, or even ourselves.

Much of the discussion about media ethics seems to have emerged from the premise
that because the First Amendment to the Constitution said "Congress shall make
no law," some of us assumed ipso facto that nobody shall make policies or codes of

ethics or even suggestions as to how media should ply their trade. We have excep-
tionally low tolerance for systematic, on-going self-criticism, evidenced by the min-
iscule number of news ombudsmen, the impotence of community and national press
councils, the relatively small circulations of our journalism reviews, and the fact

that no media codes have ever had successful enforcement mechanisms. Good and
honorable people have legitimate disagreements about the extent to which a profes-

sion that wards off external controls can—or should—effectively monitor, let alone
control, its own practitioners.

ON RIGHTS AND RESPONSIBILITIES

How we frame the discussion of the Olympic bombing, Richard Jewell, the FBI,
and the news media is significant. Do we define this issue as merely a question of

weighing the rights of one vulnerable individual to avoid needless and public victim-
ization vis a vis the right/inclination of the public to satisfy its idle or prurient curi-

osity, the righfinclination of the FBI to lure media into becoming coinvestigators,

and the right/inclination of the news media to sell papers, make big ratings, keep
on raking in enormous profits? Given that orientation, the call was a no-brainer:

Media should never have taken the FBI leak and haunted Richard Jewell, and the
public should have waited patiently until a real bomber was apprehended.

2 Associated Press, "Poll: Public says media arrogant." Tampa Tribune, Dec. 14, 1996, p. 13.

'Davis "Buzz" Merritt, Public Journalism and Public Life, 1995, Hillsdale, NJ: Lawrence
Erlbaum.
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Likewise, the decision is not terribly difficult for First Amendment absolutists
who seem to define the issue as the press's constitutionally guaranteed right to

print anything it can lay its hands on vis a vis the tendency of hypersensitive indi-

viduals and institutions to engage in short-sighted, anti-democratic censorship and
prior restraint. The rule for such a journalist: Publish, and let the chips fall where
they may.

It is safe to say that many thoughtful stakeholders in this debate have not grap-
pled with the moral complexity of the issue. This is not to cast blame on them, but
merely to state the obvious: When such debates are couched only in terms of con-
flicting rights, there is less likelihood of meeting common ground than would be the
case if questions of rights are augmented by questions of responsibilities and duties.
The dialogue improves once stakeholders respectfully agree that the press and

suspects and law enforcement agencies and the general public all lay legitimate
claim to important rights. Indeed, there may not be an Aristotelian golden mean to

be reached among the sets of such rights, so the dilemma will not be resolved if

it goes no further than which rights should be compromised.
If, on the other hand, the problem is defined as entailing conflicting responsibil-

ities as well as conflicting rights, closure becomes possible. That is because stake-
holders would have engaged themselves in the process of doing ethics, of articulat-

ing their duties and obligations toward one another rather than merely staking out
claims based on rights or "negative freedoms"—i.e., freedom from imposed con-
straints. This is worth pursuing for journalists who have been granted a great deal
of freedom by our Constitution and court system to make their own judgment calls.

Coupling media ethics with negative freedom—freedom from external controls

—

has led to a fixation on how to keep government off our backs so we can make our
own decisions about matters ethical. Meanwhile, concerns over credibility and the
bottom line have befuddled the ethics enterprise, as we have grown more and more
aware that while the public may need us, it doesn't love us, and may not even re-

spect us.

It is not news to media observers that American mass media are commercial en-

terprises, driven by ratings-point and dollar-point to sometimes egregious behavior.

As such, they tend to be utilitarian in nature, opening themselves to the vast litany

of charges concerning the means they employ to reach their desired ends. And it

is not news that highly competitive utilitarian businesses eat their young.

ON THE ROLE OF JOURNALISM

What role should the news media play in covering cases such as the Unabomber,
Waco, Ruby Ridge, the TWA and Value Jet and other airline crashes, prison take-

overs, civic disturbances, terrorist activities, and the bombing in Olympic Village in

July of 1996? What is the appropriate journalistic response to calls by law enforce-

ment agencies, or even the extremists/provocateurs themselves, for publicity, control

of information or open access to news audiences? How can journalists do the best

job possible? Are there any principles or guidelines journalists can turn to in such
on-going and unpredictable crises?

To begin answering these questions we need to recognize the fundamental role of

journalists in society, just as we need to understand the role of surgeons if we mean
to intelligently discuss medicine, or the role of generals if we mean to talk about
war, or the role of the FBI if we hope to understand law enforcement. We should
note that it is a socially accepted role of the surgeon to draw blood, even to cut

through healthy flesh to reach diseased organs, in order to create a greater good,

a healthy body. Likewise it is the socially accepted role of the general to send troops

into harm's way, to give orders that may result in loss of life and limb, in order

to create a greater good, a safe society. And we have generally agreed that our law
enforcement agencies should be given a degree of latitude in tracking down and ap-

prehending criminals, even to the extent of causing some discomfort to the innocent,

in order to maintain security and peace of mind for the lawabiding majority.

We might wish it were otherwise, but it isn't. And we wish the news media did

not disrupt the comfortable status quo or cause any of us any discomfort or pain,

but they do, in their effort to create the greater good of informing and educating

the citizenry about significant issues.

Journalists are in the business of gathering and distributing information—the
more accurate, truthful, thorough and insightful its contents, and the less harmful
its effects, the better. Ideally, they do so out of altruism, out of a civic obligation

to maintain a participatory democracy. Realistically, they do so as a constitu-

tionally-protected commercial enterprise, singled out as the one business that gov-

ernment should leave alone so it can be part of the institutional checks and balances

system that helps us govern ourselves intelligently. Therefore, it is essential to rec-
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ognize that journalists also have a fundamental duty to remain independent of ex-

ternal forces that could pollute the channels of communication.

ON MAKING NEWS

How can journalists, individually and collectively, make ethically defensive judg-
ment calls under competitive deadline pressure, particularly when they are being
manipulated by "the establishment?"

I suspect the press was genetically predisposed to do what it did in Atlanta this

past summer, that it was and still remains hardwired by old-fashioned synapses of
news judgment.4 Relying on traditions of the craft learned in journalism schools or
on the job, and reinforced by a vast public appetite for the news product, reporters
and editors tend to define these events as newsworthy when:

Activities of the players in the stories (suspects and victims and, sometimes, law
enforcement workers) deviate from the norm; the more the deviation, the more
newsworthy the stories (the Olympics, symbolic of all that is good and right about
world collegiality, stand in stark juxtaposition to a world of mindless terrorism; the
bombing in a public park crowded with merrymakers; Richard Jewell, the security

guard and unlikely hero; and the leak from the usually circumspect FBI were, by
this criterion, inherently newsworthy);
They involve egregiously pathetic cases, which lend themselves to assumptions

about the general state of the world and permit stories to be presented as simple
morality tales of good or evil (the Greek tragedy of a fallen hero is poignant news,
especially if the media and law enforcement created the hero/celebrity and law en-
forcement leaked news that the hero may have been the terrorist);

They involve ideological or, even better, physical conflict; the more clearly polar-

ized and simplified the conflict, and the more likely the conflict happens to involve
physical threats or force and involves "the establishment" or threatens a community
of "innocents," the more newsworthy is the event (the possibilities of a bombing or
other acts of terrorism were so widely discussed prior to and throughout the Olym-
pics that many may have concluded it was a self-fulfilling prophecy);
They are conveniently (physically and fiscally) reportable because of proximity to

the newspaper or broadcast outlet and when there is ready access to the scene (the

more photogenic the scene, the more newsworthy—an explosion and fire at night are
exponentially more newsworthy than if they had occurred in bright sunshine; the
more a story had been anticipated—such as was the case in Olympic Village, where
security was especially high and the press and public were still nervous over what
might have been a terrorist act in the TWA Flight 800 crash 10 days earlier, the
more newsworthy);
They involve media-sawy individuals skilled in manipulating the media by offer-

ing themselves up for leaks, interviews, photo ops, and sound bites that permit print
and electronic journalism to "package" their viewpoints and symbols (reactive re-

porting is less demanding and "safer" than proactive reporting);
The resolution of the story remains in suspense, as in a prolonged and public

stakeout leading presumably to an arrest and trial (allowing the media plenty of
time to define the "unfolding drama" and fill untold column inches and airtime with
speculation in the absence of substantive news);
Competing media have allocated resources to the same stories (given the 15,000

journalists in town, how could it have been otherwise?).
There are other criteria for news, but you get my point. The bombing was news,

and so was Richard Jewell.
These news traditions are not inherently flawed or immoral. They exist for a vari-

ety of justifiable reasons, not the least of which is the public's hunger for such news.
But they are craft-based judgments, inherently non-moral. That is, as put into prac-
tice they do not necessarily entail ethical principles such as justice, minimizing
harm, beneficence (doing good), treating all individuals (sources, victims, news audi-
ences, etc.) as ends in and of themselves rather than as means to an end, acting
out of virtuous motives, truthtelling, etc. The latter motives may be involved in the

1 Brian Brooks, George Kennedy, Darryl Moen, and Don Ranly, News Reporting & Writing.
5th ed., New York: St. Martin's Press; Patrick Daley and Beverly James, Framing the News:
Socialism as Deviance, Journal of Mass Media Ethics. 3:2, 1988, pp. 30-46; Herbert Gans, De-
ciding What's News: A Study of CBS Evening News, NBC Nightly News, Newsweek and Time.
New York: Vintage Books, 1980; Philip Patterson and Lee Wilkins, Media Ethics: Issues and
Cases, 2d.ed. Dubuque, Iowa; Brown & Benchmark; Robert Schulman, Media in a Values Mud-
dle. Journal of Mass Media Ethics. 2:1, 1986-87, pp. 23-29; and Bob Steele and Jay Black, The
Media Coverage of Waco: A Special Task Force Report by the Society of Professional Journalists.
Greencastle, In: Society of Professional Journalists, 1993.
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enterprise, but they are not necessarily so, particularly if the news media are re-

sponding primarily from craft or professional concerns.5

Therefore, out of unquestioned traditions, or ignorance, or indifference, or insen-
sitivity, or prejudice, or merely out of having been coopted by the propaganda of var-
ious interest groups, journalists have real challenges when handling the complex
tasks at hand.

ON MAKING ETHICAL DECISIONS

Some who have been asked to help analyze the role of the news media in this
and similar crises have concluded that on the surface these appear to be no-win sit-

uations. More than one journalist involved has suggested that it is unfortunate
there are no guidelines, no ethics checklists, no textbooks to turn to when such on-
going crises are being covered. (Actually, there are, but they don't get consulted very
often.) Based on what we've heard from many of the players in the case and inspec-
tions of numerous news and editorial items, we conclude that some of the choices
made by journalists could have benefited from a more systematic application of fun-
damental principles ofjournalism ethics.

Four fundamental journalistic principles were in constant conflict in Atlanta and
in the months since: seeking/distributing truthful information, minimizing harm,
acting independently, and being accountable. Typically, ethical dilemmas in this

field emerge when two of the principles are in conflict. In Atlanta (and in several
other recent cases) all four seemed to have been pitted against one another. Our
task is to determine which of these duties take(s) precedence. It is not a challenge
to be taken lightly.

The principles, the first three of which are discussed in the recently published
SPJ ethics handbook, Doing Ethics in Journalism and the fourth—accountability

—

as part of the just-revised code of ethics for SPJ,6 are not "fault" standards, but
basic duties that journalists appear to share. In other words, they are not bottom
lines or legally enforceable, minimal performance standards. Rather, they are ideal

goals to be sought. Journalists who approach them are praiseworthy. Those who
strive but fall short of the mark are not necessarily blameworthy. However, those
who ignore them in pursuit of inappropriate ends are deserving of criticism.

The first broad journalistic principle of seeking and fully reporting truth demands
that journalists conscientiously gather as much information as possible so they in

turn can inform, engage, and educate the public in clear and compelling ways on
significant issues. It also demands honesty, fairness, and courage in gathering, re-

porting, and interpreting accurate information. Truth-seeking also entails giving
voice to the voiceless and holding the powerful accountable. Standards of practice

listed beneath "Seek truth and report it" include testing the accuracy of information
from all sources and exercising care to avoid inadvertent error; diligently seeking
out subjects of news stories to give them the opportunity to respond to errors of

wrongdoing; and always questioning sources' motives before promising anonymity.
The second principle calls for minimizing harm. It reminds us that gathering and

reporting information may cause harm or discomfort to sources, colleagues and audi-

ences, but demands compassion and empathy and asks that those affected by jour-

nalism be treated as human beings and not just as means to narrowly defined jour-

nalistic ends. One of the eight "standards of practice" beneath this principle says
journalists should be judicious about naming criminal suspects before the formal fil-

ing of charges.
The third principle of acting independently asks journalists to vigorously guard

the essential stewardship role that a free press plays in an open society. It encour-

ages them to seek out and disseminate competing perspectives without being unduly
influenced by those who would use their power or position counter to the public in-

terest, and to remain free of associations and activities that might compromise jour-

nalistic integrity or damage credibility. In remaining free of obligation to any inter-

est other than the public's right to know, the code tells journalists to be vigilant

about holding those with power accountable.
The fourth principle says journalists are accountable to their readers, listeners,

viewers and each other. It says journalists should clarify and explain news coverage
and invite dialogue with the public over journalistic conduct, encourage the public

to voice grievances against the news media, admit mistakes and correct them
promptly, expose unethical practices of journalists and the news media, and abide

by the same high standards to which they hold others.

5 See, especially, Patterson & Wilkins, and Lambeth, supra.
6 Jay Black, Bob Steele, and Ralph Barney, Doing Ethics in Journalism, 2d. ed., 1995. Boston:

Allyn and Bacon. See SPJ Code of Ethics, attached.
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Not surprisingly, these journalistic principles are often in conflict. The task for

those asked to "do journalism ethics" is to determine which of these duties take(s)

precedence, and how to perform with ethics and excellence without disregarding any
one or two of the principles. It is not a challenge to be taken lightly.

Once we accept the idea that all four of these guiding principles can be put to

work simultaneously, some of the "tough calls" may become easier to make. And,
given the fact that almost every one of the code's standards of practice are stated

in positive language, rather than as scolding negatives, journalists and their critics

can adopt the idea that a code can motivate people to excellence.

Such guidelines are not arbitrary rules, or "cookbook ethics," but thought starters

or reference points that might prove of value. The time to think through these cri-

teria is during the tranquil, non-deadline periods, so that they can be employed
readily when journalists are under fire.

Journalists facing similar incidents in the future should be able to benefit from

a general process of ethical justification that can be plugged in to the specific prob-

lems being encountered. In addition to balancing the conflicting principles, they

would do well to ask and then systematically answer a series of good, generic ques-

tions—questions that give rise to consideration of values, principles, loyalties, du-

ties, and consequences. 7 It is a generalized approach to ethical decisionmaking

shared by colleagues in other fields of professional ethics, but one that has only re-

cently been found in mainstream journalism ethics literature. For instance, the

Poynter Institute for Media Studies and the handbook for the Society of Professional

Journalists, Doing Ethics in Journalism, introduced the generic process as a series

of ten fairly clear questions, free of philosophic jargon yet reflecting serious philo-

sophic issues. The questions:

1. What do I know? What do I need to know?
2. What is my journalistic purpose?
3. What are my ethical concerns?
4. What organizational policies and professional guidelines should I consider?

5. How can I include other people, with different perspectives and diverse ideas,

in the decision-making process?

6. Who are the stakeholders—those affected by my decision? What are their moti-

vations? Which are legitimate?

7. What if the roles were reversed? How would I feel if I were in the shoes of

one of the stakeholders?
8. What are the possible consequences of my actions? Short term? Long term?
9. What are my alternatives to maximize my truthtelling responsibility and mini-

mize harm?
10. Can I clearly and fully justify my thinking and my decision? To my colleagues?

To the stakeholders? To the public? 8

Having used these 10 questions to launch a general consideration of news media
ethics, Doing Ethics in Journalism then prepared customized checklists for such
concerns as accuracy, deception, plagiarism, dealing with sources, etc., and, not sur-

prisingly, for dealing with invasion of privacy. The privacy checklist would have
been especially germane to those attempting to resolve the question of how to treat

Richard Jewell and the FBI leak:

1. How important is the information I am seeking? Does the public have a right

to know? A need to know? Merely a desire to know?
2. What level of protection do individuals involved in the story deserve? How

much harm might they receive? Are they involved in the news event by choice, or

by happenstance?
3. How would I feel if I were being subjected to the same scrutiny?

4. Do I know the facts of the story well enough? What else do I need to know?
5. What can I do to minimize the privacy invasion and the harm? Can I broaden

the focus of the story by including more "victims," thus minimizing harm to a select

few? Can I postpone the story without significantly jeopardizing information to the

public?

6. Do I need to include in the decisionmaking other individuals to gain more per-

spective?

7. Should I be focusing more on the system failure or the big-issue picture as op-

posed to focusing intensely on individuals?

7 The Potter Box is a series of interconnected quadrants exploring the definition of the di-

lemma, and the values, principles, and loyalties to be utilized. Other models and paradigms are

found in almost all fields of professional ethics.

"Black, Steele, and Barney, op. cit., p. 18.
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8. Can I clearly and fully justify my thinking and decision? To those directly af-

fected? To the public? 9

Again, the process of "doing ethics" takes place when individuals facing a dilemma
carefully and systematically work through the salient questions, assuring them-
selves that "branching" is based on logically and clearly resolved answers to each
question.
Working through the above checklists should help journalists, subjects and

sources of news stories, and bystanders realize that ethics is not a relativistic enter-
prise. It should not be simply a matter of making random calls, or suggesting that
whereas one policy or decision is appropriate for today, tomorrow is another matter
altogether. It is a matter of ethical justification and accountability.
To say a decision has been "ethically justified" does not mean the decision will

be a popular one. It merely means that ethical principles have been applied in such
a way that a disinterested but fully informed public—a "jury," so to speak—would
agree that the decisionmaker took reasonable care and did not act capriciously.
Tough ethical decisions, entailing conflicting duties and often causing some harm,
rarely please all the stakeholders, including sources and audiences.

It should be evident that the distribution of information carries moral overtones

—

after all, journalists report about real people, with genuine needs, desires, and
pains, whose welfare must be considered. Given this, and given that the American
press is a relatively unfettered enterprise when compared with the world's other
media systems, journalism should be carried out in accord with ethical principles
and clear reasoning. Such is not always the case.

It is unlikely there will be another Olympic bombing, but there will be many
events that challenge journalists in the same way this one did. Perhaps the most
important thing journalists can do is prepare for the inevitable. The pressures
brought on by looming deadlines and hungry competition during a major breaking
story make it nearly impossible to begin, from scratch, a clearheaded decisionmak-
ing process. Far better the discussions about decisionmaking take place ahead of
time, in the calm, so the processes can be almost automatically triggered by break-
ing events.

FROM VISCERAL REACTIONS TO PRINCIPLED DECISIONMAKING

Despite what the public may believe, journalists confront and respond to ethical
and other dilemmas in a pattern that closely resembles that of many other profes-

sionals, largely because newsrooms are run like many other offices or institutions. 10

Upon first encountering and recognizing an ethical dilemma, a journalist's initial re-

action often takes the form of a visceral or gut level response. If it feels right, go
for it; if it feels wrong, don't. At the awkward opening moments of a group decision-
making, process, a "big foot" often weighs in with a quick, definitive, and dogmatic
opinion that stifles the group's creative process. (If "big foot" is part of management,
the rest of the staff can be fairly well assured of being disenfranchised from any
real ethical decisionmaking. The group's choices at that point become pragmatic, not
ethical.)

For example, much of the debate over publication of suspects' names has occurred
at the visceral level. Spokespersons for victims' rights and press rights frequently
explain their absolutist stances with a simple—and dogmatic—"We just shouldn't/
or should publish this information. It just seems to be the right thing to do." This
position is not conducive to the rational resolution of ethical dilemmas.
At the second stage of decisionmaking—provided they have overcome the stage of

gut level reasoning—journalists find themselves deferring to laws or organizational
policy statements or codes of ethics or merely tradition. Despite all the good work
that has gone into producing such standards, we must recognize that blind adher-
ence to these "authorities" also shortcircuits the ethical decisionmaking process.

Most codes of ethics and laws tend to be negative in nature—they tell us what
not to do; they spell out the bottom line or minimally acceptable behaviors below
which we should not fall, lest we be punished. 11 To that extent, these codes and pol-

icy statements seldom ask us to do our own clearheaded decisionmaking. There's not
a great deal of difference between a "big foot" telling us "Do it this way, because
that is the way we do things around here," and someone tossing the rule book or
policy statement at us. Both are forms of authoritarian control, however well inten-

9 Ibid, p. 182.
10 The following tri-partite distinction in how journalists face dilemmas has been articulated

by Bob Steele and Paul Pohlman, faculty members at the Poynter Institute for Media Studies.

"Deni Elliott, A Conceptual Analysis of Ethics Codes, Journal of Mass Media Ethics. 1:1,

1985-86, pp. 22-26.
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tioned they may be, if we are expected to follow them without conscience or free

will. 12

On the other hand, some codes and policy statements really do recognize the need
for exploring ethical alternatives, weighing individual and organizational rights as

well as duties. These codes or policy statements come close to the third—and, in the

view of most ethicists, the ideal—approach to decisionmaking. 13

The issues are complex, and no simple rules will resolve them. Note the statement

in the newly adopted Society of Professional Journalists' Code: Under the section ti-

tled "Minimize Harm," we say that "Ethical journalists treat sources, subjects and
colleagues as human beings deserving of respect." Then, within a list of eight rec-

ommendations, we say, "Journalists should be judicious about naming criminal sus-

pect before the formal filing of charges." What this calls for is ethical reflection and
reasoning * * * principled decisionmaking. It is not an absolute rule, readily fol-

lowed by even the most morally immature cub reporter or tabloid hack—and glee-

fully invoked by rainmaking libel attorneys. Rather, it asks journalists to be philoso-

phers, to consider the nature of their obligations to one another, to think about the

short and long term consequences of their decisions.

There are numerous definitions of ethics, but a common thread among them is

that ethics is the philosophical investigation of the principles governing human ac-

tions in terms of their goodness, badness, Tightness, and wrongness. It entails both

individual and community decisionmaking; if we decide not to make a decision, that

in itself is a decision that may create significant consequences. Ethical decisions

should be rational, fair, eternally and internally consistent, and defensible. Looked
at another way, we can say that ethics deals with "owes" and "oughts." Unlike law,

which concerns itself what we can do or can get away with, ethics concerns itself

with what we should do. Ethics causes us to consider the nature of our responsibil-

ities: to whom do we owe something; why ought we behave in a particular way,
etc. 14

Ethics demands philosophical thinking, which may be the crux of the media's di-

lemma. Journalists by and large don't do philosophy. Richard Kaplar and Patrick

Maines of the Media Institute explain why ethics/philosophy and journalism are

strange bedfellows:

"Philosophy is a discipline that operates in the realm of the theoretical; journal-

ism operates in the precinct houses of the real world. Good philosophers have a ca-

pacity for abstract thinking; among journalists the ability to think and express

thoughts in concrete terms is prized. Philosophical discussions tend to be open
ended in scope and ongoing in duration; the great questions about the nature of

being and meaning of existence remain open to discussion thousands of years after

Aristotle and Socrates. Journalism, in contrast, seeks to present information with
a sense of finality while meeting deadlines that are clearly finite in nature. 'And
that's the way it is. * * *,' as Walter Cronkite would assure us each night. Philoso-

phy is a contemplative activity while journalism is action oriented * * *.

"At the risk of overgeneralizing, it would not be stretching too far to say that phi-

losophers have preferred to think of themselves as thoughtful and erudite compared
to journalists, whom they perceive to be unfocused if not downright ignorant and
in any event barely removed from the unwashed masses. Journalists, on the other

hand, think of themselves as quick-witted pragmatists; they take pride in turning

out a useful product under difficult conditions, and think of philosophers as idle

dreamers whose practical contributions to society are highly questionable." 15

The fast-paced, deadline-oriented, pragmatic world of the news media just doesn't

seem conducive to "doing ethics." Despite the increased signs of ethical activity

among some of today's more thoughtful news media, and the intensified pace of re-

search and publication about media ethics, it is difficult to conclude that it is a nat-

ural condition for the press. The hundreds of journalists who come to the Poynter
Institute for Media Studies each year, taking a few days out to put their feet up
and think about big questions; the numbers of media outlets that have held in-house

12 Jay Black and Ralph Barney, The Case Against Mass Media Codes of Ethics, Journal of

Mass Media Ethics. 1:1, 1985-86, pp. 17-36; and John Merrill, Journalistic Professionalization:

Danger to Freedom and Pluralism, Journal of Mass Media Ethics. 1:2, 1986, pp. 56-60.
13 Clifford Christians, Enforcing Media Codes, Journal of Mass Media Ethics. 1:1, 1985-86, pp.

14—21; Black and Barney, op. cit.

14 William K. Krankena, Ethics. 2d. ed. Englewood Cliffs, NJ: Prentice-Hall, 1973; Louis P.

Pojman, Ethics: Discoverning Right and Wrong. Belmont, CA: Wadsworth, 1990; Richard L.

Purtill, Thinking About Ethics, Englewood Cliffs, NJ: Prentice-Hall, 1976.
15 Richard Kaplar and Patrick Maines, The Government Factor: Undermining Journalistic

Ethics in the Information Age, Washington, DC: The Cato Institute, 1995, pp. 9-10.
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workshops and have rewritten their codes of ethics lately; "; the Associated Press
Managing Editors' year-long effort to revise their code of ethics, and the Society of
Professional Journalists' current work to rewrite its venerable code; the dramatic in-
crease in enrollment in media ethics courses in the nation's universities; 17 and the
growing body of literature * * * all this activity encourages one to think many jour-
nalists are swimming against the tide and are genuine in their efforts to do ethics.

CONCLUSION

We have a long way to go before journalists are sensitized to the ethical nuances
of crime coverage. It has taken decades for the profession to come to some agree-
ment about the basics * * * simple stuff like junkets and freebies—i.e., the really
egregious issues—and even then, we keep finding instances of moral primitivism out
there. 18 Just when we think there are some universally accepted standards for such
fundamentals as truthtelling, we find NBC blowing up pickup trucks to make a
point and Mike Wallace using a hidden camera on a source he had just told would
not be photographed and Connie Chung telling Newt Gingrich's mother—and mil-
lions of viewers—that a little gossip about Hillary Rodham Clinton would be just
between the two of them and Joe Klein lying to his media brethren, etc. It's enough
to give one pause.
Nevertheless, a little optimism seems justified, given the intense interest in the

subject matter and the mere fact that journalists, victims' rights advocates, stu-
dents, and the general public are demonstrating increased awareness of and sen-
sitivity to the issues. And, as said at the outset, the enterprise advances once the
issue is defined not merely as conflicting rights, but the articulation of ethical re-

sponsibilities.

Journalists, by and large, would like to behave and be respected as professionals.
The mainstream press hates being lumped with the tabloids, but recent news events
have made that distinction somewhat moot. If we want to be taken seriously as pro-
fessional we need to have a code that means something to journalists and non-jour-
nalists alike. If we want to be ethical, we need to articulate our ideals, remind our-
selves and others of our unique contributions to the nation's civic health, and act
accordingly. If we want to continue to claim constitutional freedoms to gather and
report information and ideas, we need to accept concomitant responsibilities.

10 Taking the Pulse of the Nation's News Media, Appendix A in Black, Steele, and Barney,
Doing Ethics in Journalism, op. cit.

"Edmund B. Lambeth, Clifford Christians, and Kyle Cole, Role of the Media Ethics Course
in the Education of Journalists, Journalism Educator. 49:3, 1994, pp. 20-26.

18 Philip Meyer in his Ethical Journalism: A Guide for Students, Practitioners, and Consum-
ers. New York: Longman, 1987, said " Newspaper people today are ethically confused." (p. 3)
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Code of Ethics
Adopted by the Society of Professional Journalists • September 21 1 1996

Preamble
Memberi of the Society of Professional Journalist'

the foundation of democracy. The duty of the (out

comprehensive account of event* and Issues. Con
public with thoroughness1 and honesty. Profession;

believe chat public enlightenment Is the forerunner of Justice and

nalist is to further those ends by seeking truth and providing a fair and

clenclotis Journalists from all media and specialties strive to serve the

I Integrity Is the cornerstone of a journalist's credibility.

Members of the Society share a dedication to ethical heha

and standards of practice.

Seek Truth and Report It

Journalists should be honest, fair and courageous
In gathering, reporting and Interpreting information.

Journalists should:
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Minimize Harm
Ethical journalists treat sources, subjects and
colleagues as human beings deserving of respect.

Journalists should-

Mum f<nit|>;t^Mi!i (lining wUiiii.tyk iifltoul xHwfely ty HtWOMEtttW M*

^»cijWniMnHiv«lK.iuMliiKV\1ilithililiiiKMtiIiiKA|vna>cplinnfCC,i.»r\iih|ctls

llcvi^ilnv^loiHlLiiiU'^n^iiKliiiLnx^Mn plurfnunplrtnf llww

jffociul liy IntJJlly nr ^ntf

s» llto«j;Mi/i:ilM(^iiliiTiiit.in'lai»'^int:lnfiKiM.iikHMM.ivc.ii«U.imHitiliw<nfitn

hi(M)it t/ik nosf K iirj .i liatw.- 1" if .irn*;ina:

l(LDiKiii/rlIi.ii|Wtuic|vv'cli;ia':iKri^Tri^iM l .oiMiitilliifnfiiuiini).ilii'iii

tliuiMcl\utli:uiif<t |Hihlkt<niciuk m>l iirlttin wlwi.4t:k pnutc Infhiaioem :in«ttrinii

duly mi (AuflrMhig imlilic iKislcin |tMify ininiOfiti lulu anyone* pnvxy

•» Slmw|;<till.tiK: AmOiI {^itkknii^ Irt Uirtd ci>r(*^ f |y

IV-rmmMB..I.n (il<knil(iiiij;|mviiilcMi^.cvwvKi»iiii^«icnirM

Ik tmlklmki ;il««n n:tmiun<ninm:il nt^VTCtlvbta: ik- hmiul whwuf dhvpo

s* ll.it.mcc ;r criitwul mhj*ci * f:Hr Irfal rifllM* willi I In: |Uth]lcV n^h' In f* informal

Act Independently
Journalists should be free of obligation to any
Interest other than the public's right to know.

Journalists should:
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Senator Specter. We would like to turn now to Mr. Paul
McMasters, who has been a journalist for more than 30 years. The
last 10 years of his work was as an editor at USA Today, and for

the last 5 years he has worked on free press, freedom of informa-
tion and other first amendment issues at The Freedom Forum.
We welcome you here, Mr. McMasters, and look forward to your

testimony.

STATEMENT OF PAUL K. McMASTERS
Mr. McMasters. Thank you, Mr. Chairman, and thank you for

inviting me to participate in today's hearing. Good morning, Sen-
ator Leahy.
Richard Jewell has lived through what has to be among every-

one's worst nightmare, as Senator Leahy pointed out earlier. Public
outrage at the media and an outpouring of sympathy for Mr. Jewell
is quite understandable. So is the intense criticism of the media,
the most visible element involved in Mr. Jewell's suffering. In fact,

much of that criticism has come from within the media community
itself.

What often gets lost in the outcry, however, is the fact that few
journalists would have ignored the leaks that put Mr. Jewell's

name in play or would have downplayed the story of the FBI train-

ing its massive investigatory machinery on a lone security guard.
There are solid news judgments behind the initial decision to go
with the story and then to continue to follow it up, as Dr. Black
has pointed out.

It also should be noted that such coverage as Mr. Jewell received
is neither unprecedented nor extraordinary. Suspects in major
cases often are named before they are charged. There are sharp dif-

ferences among journalists and others on the ethics of the Jewell
coverage, whether it was responsible or whether it was fair. Suffice

it to say that journalism, as much as some would like it to be oth-

erwise, is an evolving process, a first rough draft of history, if you
will. And while it may be written in haste, it is not carved in stone.

If its words can wound, they also can heal.

In fact, a careful review of the reporting in all media, I believe,

will show that nearly all stories, print and broadcast, made it clear

that Mr. Jewell had not been charged with any crime. I think that

same reporting also pressured FBI officials to clear Mr. Jewell's

name as quickly as possible.

Still, there are deep concerns about the fairness and the account-

ability of the press that I share, and I am not here to suggest this

morning that there are not problems. What I am here to suggest
is that as you, Senator Specter, have pointed out, as well as others,

it would be not only unconstitutional but unwise and unnecessary
for government officials to try to correct what they perceive to be
unfair or irresponsible reporting. The private sector is the appro-

priate venue for resolving such matters, and in that regard I can
assure you that the public's concerns about ethics, fairness and ac-

countability in the media are being heard loud and clear within the

media community.
Aside from a heightened sensitivity to ethics among journalists

which Dr. Black mentions, there are any number of mechanisms
and initiatives ensuring a healthy dose of self-evaluation and self-
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help in contemporary journalism. Beyond that, there is a vast
array of legal remedies available to those who are aggrieved by
press coverage or tactics. Libel suits are frequent and formidable,
as Thursday's decision in Miami awarding $10 million to a plaintiff

who had sued ABC underscores. Nationwide, the median amount
of awards in libel cases has increased 10-fold in 4 years, to more
than $2 million each.
But many other legal problems keep the press in line, also. I am

talking about prior restraint attempts, gag orders, contempt of
court citations, the banning cameras in the courtroom, and the
jailing of reporters for refusing to become an arm of the law, as
well as a body of information called trash torts. In the face of all

those facts, few could argue that there are no ways to hold journal-
ists to account, and I would say that few could argue either that
the press has been uniformly arrogant or stubborn when confronted
with these kinds of complaints.

I think news executives and their lawyers seem more willing
than ever to settle suits or adjust the reporting in order to avoid
them, and as we all know, that happened just last week when NBC
officials agreed to pay Richard Jewell an undisclosed sum of money
without even being sued. There is a long list of that kind of thing
happening, and for those who delight in this trend there should be
some worry about democracy's watchdog fitting itself with a shorter
leash and muting its bark.
Those crying for vengeance in the Richard Jewell case should

consider for a moment the consequences of a press too timid or too
intimidated to tell the public what it knows. Those who contend the
press is not accountable to anyone are engaging in an almost will-

ful avoidance of the facts, in my opinion.
Finally, I would just like to point out the constitutional dimen-

sion to this discussion must not be ignored or given short shrift,

and I appreciate both Senator Specter and Senator Leahy mention-
ing that this morning. I think it is quite clear that what is ethical
or responsible performance by the press may be one thing for a
working journalist, another for an ethicist, and quite something
else again for a Member of Congress. The resultant confusion and
disagreement frustrate many who would like to see orderliness, ac-

countability, and in some cases vengeance.
Under such circumstances, some people and some elected officials

may be inclined to think there ought to be a law. Well, there is a
law. It is called the first amendment and it says "Congress shall

make no law." I just might add it should not even consider one.
Thank you very much.
Senator Specter. Thank you very much, Mr. McMasters.
[The prepared statement of Mr. McMasters follows:]

Prepared Statkmknt ok Paul K. McMasters

Mr. Chairman. Members of the Committee. I would like to thank you for inviting

me to participate in today's hearing. I am here to present a First Amendment per-

spective. I was a journalist for more than thirty years, the last ten as an editor at
USA Today. I left daily journalism five years ago to work exclusively on free press,

freedom of information and other First Amendment issues at The Freedom Forum,
a financially independent, non-partisan foundation dedicated to free press, free

speech and free spirit. As First Amendment Ombudsman at The Freedom Forum,
I write, lecture, and serve as a media resource when First Amendment issues arise

in Congress, the courts, or public discourse. I do not lobby.
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It has to be among everyone's worst nightmare: Singled out simultaneously by the
FBI and the media as a suspect in a terrorist bombing. With that in mind, the pub-
lic outrage at the media and outpouring of sympathy for Richard A. Jewell is quite
understandable. Mr. Jewell endured 88 days under suspicion by the nation's pre-
mier law enforcement agency as it investigated the July 27 bombing in Atlanta's
Centennial Park during the Summer Olympics.
Much of the criticism aimed at the media for its extensive and detailed coverage

of Mr. Jewell comes from within the media itself. What often gets lost in the outcry,
however, is that few journalists would have ignored the "leaks" that put Mr. Jewell's
name in play or would have downplayed the story of the FBI training its massive
investigatory machinery on a lone security guard. The leaks that fueled this story
were apparently from trusted, knowledgeable sources within the law enforcement
community, perhaps the agency itself. The bombing, which killed one person and in-

jured many others, was a significant news event about which people wanted to know
every little detail, including how the FBI's investigation was progressing. Moreover,
this story unfolded in a general atmosphere of deep anxiety among the American
people about terrorism, particularly in light of the government's parallel investiga-

tion into the explosion of TWA Flight 800.
It also should be noted that such coverage as Mr. Jewell received is neither un-

precedented nor extraordinary. Suspects in major cases often are named before they
are charged. Professor David Anderson at the University of Texas law school in Aus-
tin has pointed out that it has become common practice in recent years for the
media to publish and broadcast details of law enforcement investigations, including
the names of suspects.
There are any number of examples: Ibraham Ahmad, whose family was harassed

after authorities targeted him initially as a suspect in the Oklahoma City bombing.
Robert Wayne O'Ferrell, who was a suspect briefly in the mail bombings of a Geor-
gia civil rights attorney and an Alabama federal judge. Or William Bennett, a Bos-
ton man identified as a suspect in the murder of Carol Stuart, who actually had
been killed by her husband. The list goes on.

There are striking similarities between the Richard Jewell coverage and some of

the news stories about Theodore Kaczynski in the Unabomber investigation. Mem-
bers of this committee no doubt will recall that last April, one of Mr. Kaczynski's
lawyers, Michael Donahoe, charged that any potential grand jury proceeding had
been "permanently poisoned by the government's outrageous conduct in disclosing

to the media the highly incriminating nature of the evidence taken from Kaczynski's
cabin." At the time, Mr. Kaczynski had not been charged with any Unabomber
crimes. U.S. News & World Report carried a story on April 22 that began: "The lat-

est loopy loner to capture the nation's attention is really in a league of his own
* * *. But in the accused Unabomber Theodore Kaczynski, a nation increasingly in-

ured to the mumblings and maunderings of the lunatic fringe finally has a character
worthy of Dostoevsky." No doubt, his attorneys would be considering legal action

against the media right now if their client had not been charged.
Many journalists believe that some aspects of the coverage of Mr. Jewell ran afoul

of ethical guidelines. Others believe that the highest calling of a journalist is to keep
citizens constantly apprised of all developments in a high-profile news event, even
though they know that later developments may refine or even negate some of their

reporting. Journalism, as much as some would like it to be otherwise, is an unfold-

ing process, a "first, rough draft of history," if you will. And while it may be written

in haste, it is not carved in stone. If its words can wound, they also can heal.

An irony of this whole affair is that the Atlanta Journal-Constitution, much ma-
ligned by Mr. Jewell's lawyers, turned in a world-class performance in coverage of

the Olympic Games and the bombing investigation. A careful review of the reporting

in all media, I believe, will show that nearly all stories, print and broadcast, made
it clear that Mr. Jewell had not been charged with any crime. The reporting also

pressured the FBI to clear Mr. Jewell quickly if they could not make a case. Fur-

ther, the media gave Mr. Jewell numerous opportunities to respond to leaked allega-

tions as well as the press coverage during the time the FBI was targeting him as

a suspect.

Even so, the fact that this subcommittee hearing has been convened is evidence

enough that there are those who have deep concerns about the fairness and account-

ability of the press. I share those concerns, and am not here to suggest that the

press in general or the coverage of Richard Jewell in particular is without problems.

What I am here to suggest is that even if such inquiries as this hearing spring from
the purest of motives and sincerest of motivations, they still can provoke an
unhealthy momentum toward legislation or other "sanctions" against press freedom.

The private sector is the appropriate venue for resolving such matters. In that re-
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gard, I assure you that the public's concerns about ethics, fairness, and accountabil-
ity are being heard loud and clear within the media community.
Most journalism organizations have ethics codes, as do many individual news-

rooms. Those codes and guidelines are under constant discussion and revision, even
attack. Ethics discussions are prominent on the programs at press group conven-
tions and conferences. Aside from this heightened sensitivity to ethics among jour-

nalists, there are any number of mechanisms and initiatives insuring a healthy dose
of self-evaluation and self-help in contemporary journalism. These include the cor-

rections and clarification columns most newspapers carry, in-house media reporters,

more aggressive reporting on other media, press reviews and journals, the appoint-
ment of ombudsmen to represent the readers, and the development of a robust
movement called civic journalism, which seeks to improve journalists' sensitivity for

and connection with the public. Perhaps the most effective force for ethical and re-

sponsible performance is reporters' understanding that their good names and rep-

utations are on the line. Irresponsible, unethical reporting means severe damage to

credibility with both the public and colleague, which is difficult if not impossible to

repair.

Beyond that, those who are aggrieved by press coverage or tactics have more than
adequate recourse. There is a vast array of legal weapons, which deal not only with
the accuracy of reporting but the methods employed by reporters. Across this nation,

newspapers, networks, and television stations face many daunting legal hurdles to

getting out the day's news. Libel suits are frequent and formidable. In Philadelphia
there have been 60 major libel cases filed in the last 25 years by public officials

alone—many of them judges. But many other legal problems plague the press: prior

restraint, gag orders, contempt of court citations, the banning of cameras in the
courtroom, and jailing of reporters for refusing to become an arm of the law. Today,
lawyers are making more use of other types of legal challenges—something known
in the trade as "trash torts." In these cases, lawyers go after reporters' personal
lives, their telephone and credit card records, their reporting techniques, their con-
versations with editors and colleagues, their ethics codes, even the personal lives of
their sources. Just a sampling of charges in suits against journalists in the last year
or so: tortuous interference, tortuous stalking, trespass, intrusion upon seclusion, in-

vasion of privacy, conspiracy, intentional infliction of emotional distress, intentional
interference with law enforcement, and negligence.

In the face of those facts, few could argue that there are no ways to hold journal-

ists to account.
Few could argue, either, that the press has been uniformly arrogant or stubborn

when confronted with such challenges. New executives and their lawyers seem more
willing than ever to either settle suits or adjust their reporting in order to avoid
them. Just this past year, ABC News settled a multi-billion dollar suit by Philip
Morris, the Philadelphia Inquire settled a 24-year-old libel suit brought by a former
prosecutor, and a newspaper and television station in Waco settled a suit brought
by Bureau of Alcohol, Tobacco, and Firearms agents and their families. CBS execu-
tives pulled a 60 Minutes segment on cigarettes over the possibility that a suit

might be filed. While denying interviews with the Church of Scientology officials af-

fected the decision, CNN nevertheless did not air a piece on dismissal of the
Church's libel suit against Time magazine. And, of course, we all know how NBC
officials last week agreed to pay Richard Jewell an undisclosed sum of money with-
out even being sued.
For those who delight in this trend, there should be some worry about democ-

racy's watchdog fitting itself with a short leash and muting its bark. Those crying
for vengeance in the Richard Jewell case should consider for a moment the con-

sequences of a press too timid or too intimidated to tell the public what it knows.
Has Mr. Jewell suffered permanent, irreparable harm? I don't know the answer

to that question, but I do know this: Mr. Jewell has more than adequate legal rep-

resentation. He has virtually unlimited access to the press if he chooses to use it.

He has this sympathy and compassion of nearly everyone who ever heard his name.
He has a healthy stash of cash from NBC for his pain and suffering. He has a letter

from a U.S. attorney that is as close to an apology as an agent of government can
render. He still can have his day in court if he wishes.
Those who contend the press is not accountable to anyone are engaging in an al-

most willful avoidance of the facts. I've already mentioned the significant legal and
professional mechanisms of accountability. The ultimate accountability, of course, is

in the hands of the readers who plunk down their change for the morning news-
paper or the viewers who click remotes for the evening news. Believe it or not, jour-

nalists, the bosses, and their advertisers are acutely responsive to the harsh reality

of economic accountability.
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Even so, the press cannot deny or escape its constitutional mandate to aggres-
sively pursue the news and to publish or broadcast as quickly and fully as possible
the facts as they are known at the time—much as this subcommittee pursues a mat-
ter of public interest. Despite the real risk of embarrassment or pain to individuals
caught up in that process, the press must keep the citizens informed and trust them
to sort out the good from the bad, the responsible from the irresponsible, the fair

from the unfair.

And the members of this committee must keep foremost in their minds that it was
the FBI who put Richard Jewell's name into play. The coverage was based on
"leaks," which often are used by news sources to get information into the public do-
main. Prosecutors who need to strengthen a case and law enforcement officers who
have run out of leads frequently "leak" stories or leads to the media in an effort

to flush out a suspect, an informant, or more information. This time-honored tradi-
tion often infuriates elected officials and citizens but nevertheless sometimes yields
beneficial results. On their own journalists have neither the resources nor the au-
thority to obtain suspects' names or other details of an investigation. And it should
not escape the attention of this committee that much of the information, right and
wrong, tnat Mr. Jewell and his lawyers object to can be found in the initial affida-

vits filed in court by FBI agents.
Finally, we must not forget the constitutional dimension to this discussion, It

must not be ignored or given short shrift. I think it is quite clear that what is ethi-

cal or responsible performance by the press may be one thing for a working journal-
ist, another for an ethicist, and quite something else again for a member of Con-
gress. The resultant confusion and disagreement frustrate many who would like to

see orderliness, accountability, and—in the case of well-publicized incidents such as
the Richard Jewell coverage—vengeance. Under such circumstances, some people
and some elected officials may be included to think, "There ought to be a law."

Well, there is a law. It's called the First Amendment, and it says, "Congress shall

make no law." I just might add: it should not even consider one.
Thank you.

Senator Specter. We turn now to Mr. Steve Geimann, who is the
president of the Society of Professional Journalists, representing
the Nation's largest and most broadly based journalism organiza-
tion with some 13,500 members nationwide.
Thank you for being here, Mr. Geimann. As with the others, your

full statement will be made a part of the record.

STATEMENT OF STEVEN GEIMANN
Mr. Geimann. Good morning, Mr. Chairman and Senator Leahy.

In addition to your introduction of me as the elected president of

the Society of Professional Journalists [SPJ], I have also been a
journalist for more than 22 years in radio, newspapers, wire serv-

ices, and today as the senior editor of a trade newsletter that cov-

ers the communications and telecommunications industries. For 11

years, I worked at United Press International and for 2 years was
its executive editor.

I appreciate the invitation to testify here this morning on an
issue that has, frankly, sharply divided our profession, in some
cases divided our newsrooms. I can't remember an issue that has
sparked more discussion, and in some cases more disagreement,
than the media's disappointing handling of the investigation into

the Centennial Park bombing.
But while I am here voicing my concerns, I also want to make

clear, as my colleagues have, that my purpose is to help the com-
mittee and the public understand how journalism and journalists

work. I oppose any effort by the Congress to draft legislation or

amend existing statute to remedy what some may think is a prob-

lem.
What happened in Atlanta wasn't a problem in search of a public

policy solution. It was, quite simply, a bad patch for reporters and
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news organizations that work very hard every day to distill what
happens and squeeze all the information into a 60-page newspaper,
a 30-minute broadcast, or now onto a 6-inch computer screen. Usu-
ally, the journalism is done to some very high standards we set for

ourselves. Sometimes, we have Atlanta. What happened last July
has happened before, and whether we like it or not, it will probably
happen again. That is the nature of this profession and of this de-
mocracy. Enacting new law or modifying existing law isn't the solu-

tion.

The press is already using this episode to begin a wide-ranging
discussion about how we all do our jobs and how we can do our jobs
better. Editors, reporters, producers, and news directors across the
country are already reviewing their own policies and procedures for

when this happens again, especially when accusations are made
based on leaks from law enforcement officials.

My organization, SPJ, is playing a key role through a rigorous
discussion about our recently adopted code of ethics. A section of
that code is titled simply "Minimizing Harm." We take that prin-
ciple seriously, and I would say an overwhelming majority of jour-
nalists subscribe to language that urges us to be especially careful
when reporting accusations made against individuals.
Our code covers the Jewell case in one simple sentence. "Be judi-

cious about naming criminal suspects before the formal filing of
charges." That is it. By comparison, I personally believe media cov-

erage of the investigation was, in hindsight, excessive, overblown,
and unnecessarily intruded into the life of Mr. Jewell. But as pain-
ful as this experience was, it now offers us a textbook example of
how to deal with such stories.

Did we ask the right questions of the police? Did we push them
to explain their rationale for identifying Mr. Jewell as a target
rather than as a suspect? Did we adequately explain these answers
to our audiences? I think not.

That Richard Jewell was subjected to a media frenzy can't be dis-

puted. He was hounded, stalked, monitored, and photographed al-

most continuously after his name was leaked to the Atlanta news-
paper. In some cases, stories went far beyond the original informa-
tion that identified him as a target in the investigation. In fact, for

a time it seemed like many editors and reporters had checked their
tools into a closet in their rush to jump on the rampaging herd that
needed to have a story in the wake of a tragedy.

I understand that law enforcement was under pressure to find a
suspect. From all appearances, they may have leaked Mr. Jewell's
name to apply public pressure on someone they thought might be
the suspect. What I don't understand is why so many reporters and
so many news organizations followed in lockstep by regurgitating
those anonymous leaks and blasting them into bold front-page
headlines. Reporters who are usually careful and thoughtful just
forgot the basics.

We learned some lessons in Atlanta this summer. We found out
that law enforcement could be wrong. We learned that the tyran-
nical pressure to gather and report news faster left us little time
to do basic research. As a result, our credibility suffered just a little

bit more. We will continue to discuss and debate how we handled
the Jewell story. We will wrestle with how to handle information
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the next time the FBI or the local sheriff gives us a tip. We will

argue about the need to publish or broadcast an important story
or whether to hold back and wait for more information, and this

as it should be in a democracy.
We should—we must—discuss our failures and our successes in

public. We must share with our readers and viewers how we cover
stories. We must show the public we are ready and able to craft

remedies. The public deserves such an open and honest accounting
of how we do our job.

Thank you.
Senator Specter. Thank you very much, Mr. Geimann.
[The prepared statement of Mr. Geimann follows:]

Prepared Statement of Steven Geimann

My name is Steve Geimann and I'm currently president of the Society of Profes-
sional Journalists, the nation's largest and most broadly based journalism organiza-
tion with 13,500 members nationwide. I've also been a working journalist for 22
years, in radio, newspapers, wire services and now trade publications. I worked for

a decade at United Press International in various jobs, including two years as exec-

utive editor in charge of all editorial operations.

I appreciate the opportunity to appear today with my journalist colleagues to dis-

cuss a matter that has, frankly, sharply divided our profession and in some cases
even divided our newsrooms.
But while I voice my criticisms, I also want to make clear that my purpose is to

help this committee and my colleagues. I do not support a role for the Congress in

drafting legislation or amending existing statute to remedy what some may perceive

is a problem. This is not a problem.
What happened in Atlanta has happened before. Whether we like it or not, it

probably will happen again. That's the nature of my profession and this democracy.
Enacting new law or modifying existing law would effectively end the free and ro-

bust press we enjoy today in this country.
The press is already using this episode to begin a discussion about how we do our

jobs and how we can do our jobs better. Editors and reporters, producers and news
directors are thinking and planning for the way they cover stories where accusations

are made based on leaks from law enforcement officials. SPJ is playing a role

through rigorous discussions on its revised Code of Ethics.

During my two decades in this business, I've covered law enforcement and other

police-related stores. I've questioned cops on the beat and officials in the front office.

I've worked with the FBI and other federal agencies. Never have I participated in

such an overreaction to a story of great public interest, as the case of the bombing
in Olympic Centennial Park and the identification of security guard Richard Jewell.

We, the media, blew it in July. Our coverage of the bombing and the search for

a suspect was, in hindsight, excessive, overblown and unnecessarily intruded into

the life of Mr. Jewell.

How we, the press, handled the Olympic bombing case has been debated at length

within—-and outside—the profession, and likely will continue to be debated. This is

good. Our missteps should be carefully examined within the profession and espe-

cially within our individual newsrooms.
As sad an episode as it was, it now offers us—the press—a textbook example how

to deal with such stories and more importantly how to deal with law enforcement
when police and prosecutors go beyond their charge and use the press as an exten-

sion of their own offices.

That Richard Jewell was subjected to a media frenzy can't be disputed. He was
hounded, stalked, monitored and photographed by the media almost continuously

after his name was leaked to the Atlanta newspapers in some cases, news stories

went far beyond the original information that identified him as at target in the in-

vestigation.

Many reporters, editors and producers appeared to leave their tools in a closet

and rushed to jump on the rampaging herd that needed to have a story in the wake
of a tragedy during a global event.

Law enforcement was under pressure, certainly, to find a suspect. But the press

should not follow in lock step by regurgitating what police and federal agents leak

to reporters, sometimes in an effort to apply pressure on a potential suspect.
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The press has for years exploited leaks from reliable sources and law enforcement
officials to write about crimes. In just the past year, relations between police and
press have come under increasing scrutiny as the cases become more high profile.

For example, a flood of leaks followed the arrest of Theodore Kaczynski in Montana
as the prime suspect in the Unabomber investigation. One such leak said
Kaczynski's brother provided the critical information that led to his capture, a piece
of information the family thought was private.

In the Washington suburbs earlier this year, a murder suspect dropped a plea
bargain agreement when details were leaked to the Washington Post.

Last year, authorities leaked information about a Middle East businessman who
was said to be a suspect in the Oklahoma City bombing. He was detained until fur-

ther details were developed. And, of course, the O.J. Simpson pre-trial fiasco was
riddled by a raft of leaks when police investigators and even defense lawyers
showered reporters with all sorts of off-the-record information about the case. Re-
member the bloody ski mask? Remember the military trenching tool? Neither ex-

isted, but the press reported the details based on leaks. The leaks prompted defense
lawyer Barry Tarlow in October 1994 to accuse police of leaking prejudicial informa-
tion on the case.

And even before O.J., prosecutors were accused of leaking information on the in-

vestigation into the bombing of the World Trade Center in New York City. A federal

judge tried to plug the leaks, to no avail.

In a celebrated case, Los Angeles reporter Bill Farr spent 45 days in jail in 1970

—

26 years ago—when he refused to reveal the source of a sealed transcript revealing
testimony by a potential witness in the Charles Manson case. Farr said the docu-
ment came from one of several lawyers under a gag order, but he never revealed
his source.

The relationship between the press and the police is symbiotic. For our stories to

be authoritative and accurate, we need the investigators and the police to provide
us with information. Sometimes, I think we accept what these authorities have to

say without asking follow-up questions. We think it's OK to accept what they say
without any further context.

The SPJ Code of Ethics includes specific language regarding the use of such infor-

mation. We believe professional journalists are judicious about naming criminal sus-

pects before the formal filing of charges. That doesn't appear to have happened for

Mr. Jewell.

We believe reporters should balance a criminal suspect's fair trial rights with the
public's right to be informed. This requires some critical thinking on the part of

journalists, and in some newsrooms they have rules regarding the way they handle
such information.
But sometimes, the police need the press to advance their case, or in too many

cases, to flush out additional information by focusing on a likely suspect. It is here
that our problem intensifies.

I call this the "Absence of Malice" scenario. In that 1981 movie, federal prosecu-
tors are frustrated in trying to crack a case and arrange to have a big-city news-
paper reporter see some incriminating information, in hopes the story will apply
pressure on the suspect. In fact, the suspect is innocent, but his reputation is sullied

by banner headlines and a run of stories about the case. In the end, the reporter

quits and gets a job in a small New England town.
This "Absence of Malice" scenario always hurts the press. But while we get the

blame, some of the responsibility lies with law enforcement. It is the increasing inci-

dents of prosecutors using the media as an extension of their own investigation

units that is causing this problem.
As former Washington Post ombudsman Joann Byrd said in a recent Poynter In-

stitute on-line debate: "I think the main lesson lof Jewell] is that law enforcement
people may be wrong." In the same discussion, Ethics expert Bob Steele of the
Poynter said: "Journalists should have pushed their sources to offer more substance
as to why Jewell was now being targeted as a bad guy instead of being praised as
a hero."

In Atlanta, the press performance was embarrassing. I remember listening very
closely to all the reports to hear whether Mr. Jewell had been arrested, or whether
he had been charged or even the basis upon which his name was even "put in play."

I never heard anything, other than that the hero had now become "a target." Frank-
ly, I'm not sure I know what a target is. Is it more than a suspect? If there's such
a distinction, I'm not sure I learned about it in journalism school or in my early

days as a reporter.

American Journalism Review in an exhaustive examination of what the press did

noted that many newspapers pushed the limit when reporting on Jewell's involve-
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ment. The Boston Globe, for example, reporting matter of factly: "This much is

clear. He had a driving desire, even a need, to be a cop."
That first story in the Atlanta Journal also tested the limits and failed. The re-

port's second paragraph said: "Jewell, 33, former law enforcement officer fits the
profile of the lone bomber. This profile generally includes a frustrated white man
who is a former police officer, member of the military or police 'wannaJoe' who seeks
to become a hero." The information wasn't attributed to anyone. CNN in a broadcast
the same night picked up this unattributed information and broadcast it worldwide.

Later, newspapers reported that Jewell wrote more parking tickets than the aver-
age campus police officer and crashed his police cruiser into another squad car.

I find fault with our performance in two respects. First, we are too quick to rush
into print and broadcast such a thinly researched piece of information. According
to the American Journalism Review account, reporters saw police outside Jewell's
home, they had been given his name but without any identification that he was
about to be arrested. Just a note here: The Journal also used very big and bold
headlines to scream the news in the special extra edition.

The second failing is unique to the media. Once the story was out, and was
whipped around the world by CNN, many otherwise careful and thoughtful report-
ers and editors checked their ethics and practices at the door. Editors in Dallas and
Seattle discussed and considered other ways to handle the story, and a few even
considered running the story but without the same. Pam Maples, national editor of
the Dallas Morning News, told AJR that because Jewell's name "was all over TV,"
her readers expected to have more about it in the morning newspaper.
At the Seattle Times, national editor Greg Rasa said editors debated the story

from the perspective of its own policy that suspects aren't named until they are
charged. Jewell hadn't been charged, but Rasa told ADR: "Won't we appear foolish
for being the only medium in the country not to name Jewell?"
Other newsrooms were in the same trap. Once the name was out, Jewell was fair

game. We saw the same behavior when news organizations rushed to identify rape
victims in the William Kennedy Smith trial and Central Park jogger cause, because
the name had been leaked and reported by another news organization. Such "pack
performance" prompted ABC News correspondent Ted Koppel to wonder: "Are we
all prisoners of the lowest common denominator?"

Certainly, we dropped the ball big time. Reporters didn't ask the key question
that could have made the difference between accurate and fair reporting and what
we produced. AJR Editor Rem Rider at a recent Freedom Forum discussion said:

"There was a total absence of the kind of basic skepticism in the rush to get this
into the paper and on television. Even some of the inconsistencies that would have
made it apparently physically impossible for him to have both planted the bomb and
made the call * * * didn't seem to raise enough questions."
My colleague Bob Steele at Poynter said at a Freedom Forum Media Studies Cen-

ter discussion that while news media had an obligation to report that Jewell was
being investigated, "they just did a poor job of reporting that story." He said "too
many journalists were overzealous in pursuing Jewell and exhuming his back-
ground. Too few journalists were aggressive in examining law enforcement officials

and investigating the strengths of their case against Richard Jewell."
At the same discussion, Keith Woods of Poynter said the watchdogs turned out

to be rabid. He said the early discussion of Jewell's background "was employed pre-
maturely, recklessly and with disastrous and now embarrassing results."

The media will continue to debate our performance in this case, and likely future
cases. We will have these discussions within our newsrooms, at professional meet-
ings held by SPJ and other journalism organizations and in the occasional meetings
we have with law enforcement.
This is as it should be. In a democracy, we occasionally have instances when any

of the players falls short of expectations. This is true for police and prosecutors as
it is of the press. I don't want to tell the law enforcement experts how to do their

job and I don't want them telling me how to do mine.
I want to stress that these problems won't be solved by new or modified legisla-

tion developed here on Capitol Hill or in any state house. Such remedies would be
too high a price to pay, since it would be the first step in eroding the freedom of

press and freedom of speech we have enjoyed in this country for more than 200
years. Instead, through organizations such as SPJ, we're using the experiences of

Atlanta to help other journalists work more responsibly, minimizing harm to inno-

cent people.

I appreciate the opportunity to share my thoughts with the committee, and I ap-
preciate your interest in this subject. But I think it's very important the Congress
avoid attempting to step into this issue by regulating or controlling the press. That,
frankly, is too high a price to pay.
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Senator Specter. The subcommittee has tried to make it as
plain as possible both in our announcement handling and our com-
ments here today that our oversight is over the Federal Govern-
ment. Our oversight is not over the media. When we are talking
about legislation, we are talking about legislation which may be di-

rected to people who leak information who have a public duty not
to do that.

The tension between government and the media is historic, some
fascinating historical accounts on it. The one incident which I

found enormously impressive that hasn't been commented about
much was the at least reported action by President John Kennedy
in 1962 of stopping his subscription to the New York Herald Trib-
une, and that seems to be a good way to respond. Maybe that had
something to do with the demise of the New York Herald Tribune.
Who knows?
When you talk about self-restraint, and we were emphatic to talk

about what the media has done which is good, I am fascinated by
your very direct, very blunt, very explicit statement, Mr. Geimann,
that the handling of Jewell was excessive, overblown, and unneces-
sarily intruded into the life of Mr. Jewell.

Mr. McMasters, do you agree or disagree with that?
Mr. McMasters. I would not be that blunt nor that harsh. I

think that there was some awfully good reporting. In fact, I am a
little dismayed—and I have nothing to do with the Atlanta news-
papers, but I am a little dismayed that world-class reporting both
on the Summer Games and on the bombing itself was turned in by
that newspaper, and yet Mr. Jewell's lawyers continue to target
that newspaper, which I think has been very sound in its journal-
istic practices and did probably nothing different than what most
of us would have done.
So I part company with my colleague on that harsh judgment. I

think there were instances where we brushed up against or crossed
an ethical line, but I think that that is inevitable in the process of

journalism. And as I say, those kinds of things can be made up in

subsequent coverage and I think were made up in subsequent cov-

erage.
Senator Specter. You say you think they can be made up?
Mr. McMasters. I do think that
Senator Specter. You made a comment that it is written in

haste, but not in stone. Now, you say it can be made up, and it

may well be, probably is, that the freedom of the press is important
enough to suffer a lot of problems because there are so many im-
portant things that it does. However, when you say it can be made
up, I would like to pursue that with you. Not in stone? Those words
are not retrievable, at least for Mr. Jewell and his mother. How
can it be made up?
Mr. McMasters. Well, as I pointed out in my testimony, there

are many remedies, legal and otherwise, that a person unfairly or
unjustly damaged or pained by such coverage has recourse to. In
fact, Mr. Jewell and his lawyers have signaled that they are going
to do that. In fact, they have already, as I mentioned, made a set-

tlement with NBC without even having to file a suit. It is clear

that there may be one other target of a suit from Mr. Jewell. So
in that sense, there is that process.
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There also is the fact that when the announcement of the letter
from the U.S. attorney that cleared Mr. Jewell as a target—there
were more than 20 television cameras and other media there to
record that event and to tell any of the world that might have
missed it otherwise that Mr. Jewell had been exonerated, in your
words, and that no one from here on out should attach any guilt
to him.
Never completely can anybody recover from that sort of an or-

deal. I understand what you are saying there, but I am saying
there is recourse.
Senator Specter. Well, that is the point that I would focus on,

and I would use your words, "never can anybody completely re-

cover." Damages are possible. You mentioned the $10 million
award in the ABC case. Do you think that that has any significant
chance of standing?
Mr. McMASTERS. I hope not because the facts are much different

in this case, as I see them, because another jury had already exon-
erated ABC in this case, but the jury that head this case was not
allowed to know that. The judge did not allow it.

Senator Specter. I think it is very important not to place any
real emphasis on that award, given the underlying facts of that
case and given the law. The Supreme Court has set a very, very
difficult standard of malice to establish a claim on libel.

Mr. McMASTERS. The problem, Senator, is we have seen a lot of
media
Senator Specter. And I was about to say I don't disagree with

it, and what juries may do. This is like so many jury verdicts which
are blared in headlines as abuses or excesses of the civil justice

system: most of them don't stand, especially the ones in the awards
against the media.
Mr. McMASTERS. What I was going to point out is in just the

past year, you have seen significant settlements of cases that were
possibly winnable under just the law that you cite, the record of
the Supreme Court. The Philadelphia Inquirer finally settled in a
case that was 24 years old because they were just worried enough
about the stakes, in this case more than $20 million, to go ahead
with it. ABC settled a suit with Philip Morris, a multi-billion-dollar

suit, because the stakes were so high. CBS withdrew a story on "60

Minutes" for just worrying about whether a case would be filed

against them or not, not that they are worried about whether they
could win or not, but the immense costs of defending themselves.
Senator Specter. Well, when you talk about those lawsuits, it is

easy to talk about the figures and easy to talk about the settle-

ments, but you have to look behind those cases and take a look at

what happened. These cases are not settled in the multi-million-

dollar figure for costs of litigation. They are settled because people
think that there is substantial liability exposure.
Mr. Black, excessive, overblown and unnecessary—what do you

think? You have got to break the tie here between Paul McMasters
and Steven Geimann.
Mr. Black. I will go with Geimann.
Mr. Geimann. He is my ethics chairman; I guess that is why.
Senator Specter. OK. Well, it is two to one. Now, what do we

do about it? You want to keep Pat Leahy and Arlen Specter out of
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it. There is no doubt about that, and we are not about to get into

it. We have been around long enough to know better, but the om-
budsmen and the journalists themselves—is there any mechanism
where a man like Richard Jewell can come to the Newspaper Asso-
ciation and file a complaint and say, "I am not interested in money,
but I would like your judgment?"
You are the best group to discipline your own members. If the

courts find against him, if the juries find against them, who cares?

They are just misguided. We may have to settle it and when those
settlements are made, there are so many disclaimers—we are not
at fault, we didn't do anything wrong, we are protecting a source,

it is costs of litigation, et cetera, et cetera. However, if there was
a newspaper mechanism for saying it is wrong, that is really where
it stings. Is there any such mechanism?
Mr. Black. There are a couple of efforts underway and there are

some that failed that are being reconsidered. The National News
Council was not terribly successful in its 11 years. But, interest-

ingly, there is a lot of emphasis now on trying it out one more time,

in part out of defense because of the concern of libel suits which
are becoming—even the discovery process is so punitive that they
grind journalists almost to a halt during that process.

But a voluntary organization or a voluntary situation like a press
council where you can go and say, I relinquish my rights to sue,

provided I get a hearing—most of the people who are irritated at

the press just want an apology; they just want to set the record
straight.

Senator Specter. Well, would you say that the individual has to

relinquish his or her civil rights in order to get that kind of a hear-

ing?
Mr. Black. That has been one of the conditions under which the

press councils have operated.
Senator Specter. I think that is a little tough, I think that is

a little tough, and you might avoid it. It might serve as a mediation
process which might tone it down. Maybe we could make the find-

ing admissible—or maybe we couldn't. You probably wouldn't want
it admissible, except for damages and mitigation, if there has al-

ready been some punishment.
Mr. Black. Well, I think the people who have been going to the

news councils when we have had them—and Minneapolis, MN, is

about the only one that works well on a regular basis—have gone
because they want essentially public cleansing. They want this

cleansing light of publicity. They want the apology.

Senator Specter. Mr. Geimann, what do you think? How can the
kind of a characterization that you have made—and I think it is

courageous of you to do so; I am not saying you are right or wrong,
but you are courageous—how could that be institutionalized with
the media as a self-policing mechanism?
Mr. Geimann. For almost two decades now, Minnesota has con-

vened a news council to hear grievances against publishers and
broadcasters in that State. A couple of months ago, a fairly signifi-

cant case was resolved in favor of an organization that felt it was
not fairly portrayed by a television station. That decision has
prompted a lot of discussion about reestablishing a national news
council, as Professor Black points out.
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We, as a national volunteer organization of professional and aca-
demic journalists, do not have a stand on this. We have not taken
a position on this, but I have been asked by more than one person
within our own membership and around the country, shouldn't this

be a rule that SPJ could play? SPJ has more than 300 chapters
around the country, both professional and campus chapters. That
would be a logical place to start, providing a forum for people who
feel a local newspaper or a broadcaster did not do a thorough or
adequate job in representing the facts of a story.

It is time consuming, it is difficult. It requires more thought on
our part. Clearly, the public, as a result of filing more lawsuits and
gaining far greater rewards from juries in libel cases, has said that
they don't believe the press is doing the job that we think that we
are trying to do. I think that compels us to look very creatively at

ways to develop mechanisms for people to complain about or seek
some kind of remedy through an ombudsman. Thirty-three or thir-

ty-four newspapers have an ombudsman program now. That works
as a lightning rod in a community for people who are not happy
about particular kinds of stories. If we could encourage that at

other papers, that would be great. SPJ will certainly look at what
role we can play in developing a news council sort of approach.
Senator Specter. My red light went on in the middle of your an-

swer, so I yield now to Senator LEAHY.
Senator LEAHY. Thank you, Mr. Chairman. I would follow up on

this a little bit. I was struck by a quote that Mr. McMasters said

in his submitted statement quoting another news person, asking
whether the news media has to go to the lowest common denomina-
tor. In other words, everybody assumes they are responsible and
then somewhere out there, somebody runs a story that it really was
an alien who impregnated so-and-so and thus-and-thus, and what-
ever, and so we do have to go with that?

I am not suggesting any kind of government control on this.

Many of you know me too well for that. My father published a
weekly newspaper and had a printing business. I am proud of my
consistent stands over the years on the first amendment, but I am
troubled when I see some of the things that happen. I will give you
an example.
A local newspaper recently ran a front-page story and it was dur-

ing a time of an ongoing foreign policy debate—foreign to us, not
to the country involved—regarding activities within part of that

country. The United States has sent some distinguished emissaries

to help with this. One of the countries involved basically fabricated

a story, saying that one of the Americans was having an affair with
one of the parties to this international dispute and printed this in

another country.

Even where it was printed, most people looked right at that and
said this thing is so obviously false, it is so obviously outrageous,

we should ignore it. A local newspaper printed a front-page picture

of the person being accused, went on at great length, and then
somewhere in there had a tiny caveat saying that even though
some had said this story was false, basically, we are printing it to

say, gosh, it could not have come at a worst time.

Now, I feel that the person involved was certainly, in layman's
terms, libeled. Maybe because the person is a public official, libel
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would not hold, although the other country's newspaper that began
it has paid a settlement very quickly. I mean, the story was so bla-

tantly, totally false. One or two telephone calls could have con-
vinced—in fact, the way it was presented in the U.S. paper, it was
obvious that they had to assume it was false, but they were still

going to print it front page.
Now, when you see something like that, there is a reaction, and

you have defenders like the first amendment like myself and others
suddenly finding ourselves very, very much on the defensive. I

have said over and over again the press has a first amendment
right to be irresponsible, but they might have a responsibility to

themselves to be responsible. Does anybody want to wade into this

morass?
Mr. McMASTERS. I share the outrage at some of the things that

the press does, and that is one of the reasons that I am in the busi-

ness that I am. As you say, Senator, first amendment like your-
self—and in my position, that is what I do—are hard put to defend
it. My wife puts it another way. She says I have job security be-

cause, defending the first amendment, we may seem a little bit

paranoid here in some of our statements about worrying about
what Congress might do. But that comes from some rather immu-
table facts, and that is that Congress last year passed an unconsti-
tutional, as far as the first amendment is concerned, Communica-
tions Decency Act, in the opinion of one Federal court.

Senator Leahy. Just so we could make some clarity, I would
hope that you would also add that I was one of the ones who un-
successfully tried to block that from being passed.
Mr. McMASTERS. Exactly. I appreciate that, and you also voted

against something that came within three votes of amending the
first amendment, which was the flag desecration amendment. We
have that and two more proposals to amend the first amendment
on the agenda of the Congress this time around, so there are grave
concerns among those of us who watch this that Congress will per-

ceive this outrage on the part of the public as a mandate for fixing

things because it is outrageous in some cases and people do feel

that there is no accountability.

That was what I was trying to do this morning, is to point out
that when the press goes over the line, there is an accountability

not only among their colleagues, not only among the other media,
but in the courts as well. And I have to say I applaud Senator
Specter's suggestion that we come up with some ways in the media
to provide more of a public accounting when these kinds of things

are happening. I assure you that there are numerous proposals
being considered right now and a lot of attention being paid to

that.

Senator Leahy. When we talk about the lowest common denomi-
nator, let me just use a couple of concrete examples. You have a
13-year-old rape victim; the press generally would not print her
name. The fact of the rape could very well be news. You have a
rapist loose in the neighborhood. There is public policy and every-

thing else to do it, but not her name. Somewhere, a paper prints

the name. It may be a very small circulation. Would you say they
might be reacting in the lowest common denominator if everybody
else didn't rush to print the name?
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Mr. Geimann. Absolutely, and I think that is one of the trends
that is developing here, is editors are no longer, or appear not to

be making decisions on the basis of the principles and the beliefs

that they have. They are justifying doing things like that by say-
ing, well, it is out there in the public domain, therefore we look
silly if we don't also have the information. Journalists have always
been able to stand up and say, no, this is not right and we are not
going to report this story because it is not right and it is not fair

to our audience.
Senator Leahy. So that may have been an easier one, but then

let us go to a more difficult one. Once law enforcement has re-

leased—and I am not going to the propriety of that. You heard
what Director Freeh said about the propriety of releasing Mr.
Jewell's name. I happen to agree with Director Freeh on that, but
once it had been widely released, is that a reaction of the lowest
common denominator for the rest of the press to pick up and run
his name?
Mr. BLACK. I think because there were 15,000 journalists in At-

lanta and because the TWA downing 10 days earlier had fixated
our concerns about terrorism, there was an inevitable feeding fren-

zy at that point. I was impressed with the New York Times' invoca-
tion of what we call the Patricia Bowman rule. We buried this on
the third page. We didn't name Richard Jewell right away. We
were much more circumspect at the New York Times.
What I am doing for a living is a little bit different from what

Paul McMasters does for a living. I am trying to work with the in-

dividual journalists to overcome these kinds of pressures and to

make these kinds of decisions ahead of time so that they are not
hard-wired to just go with everything they get, but to balance the
distribution of truthful, accurate information with the concerns
about minimizing harm and the effort to be independent from the
agencies that are going to manipulate them and, finally, to be as
accountable as possible.

I just gave you the four basic points of our new code of ethics in

SPJ which we have debated for the last 2 years that are now in

the middle of a massive project to get out to as many working jour-

nalists as possible because what I am hearing and what you folks

are hearing is very frequently the individual journalists are feeling

they are being stampeded into group think and
Senator Leahy. Well, Dr. Black, let me ask you on this being

stampeded—you know, Mr. Jewell had become a darling of the
press first. Here is a hero; he found this, he alerted people, and so

on, and the press basically was lionizing him. Then when they hear
that he is the suspect and are told by authoritative off-the-record

sources that he is the suspect, was there a certain reaction of, by
God, we are going to teach him for conning us?
Mr. Black. No, no.

Senator Leahy. No?
Mr. Black. I just think we had an absolutely classic

Senator Leahy. Even if it was, you got another flip-back, of

course, when the FBI and Justice Department said he is not a sus-

pect. Then they all rush back to print that front page.

Mr. Black. Well, we had, you know, the Greek tragedy there and
this was such a simplistic story that met every traditional criterion
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of what makes news that when, on the third day, you know, he
rose again, or whatever, and became the suspect—or fell again

—

we just stayed with it. I mean, he had become a celebrity and
therefore we owned him.
Mr. McMasters. It should be pointed out, too, I think, that we

had much worse—or comparable coverage of the Unabomber sus-

pect, some of it before he was charged. But the fact that he was
charged then kept that story from blowing up in the media's face,

whereas with Richard Jewell I don't doubt that we would be talk-

ing about the case today if he had wound up being charged. As it

was, it was a story that there was bad information and it blew up
in the media's face.

Senator Leahy. I think the media made a very real effort to

print what was an exonerating statement. I mean, it wasn't a case
of hiding that on page 3. They made it very, very clear that this

man whom the world was looking at a suspect has now been
cleared.

My last question, if I might, Mr. Chairman—I am very, very con-

cerned about the public's reaction with the media. I get very con-

cerned when I see the media as a whole, the Congress as a whole,
and organized crime as a whole sort of basically in the same place
in the public opinion polls. I am not too concerned as a former pros-

ecutor about organized crime, but I think that the Congress as the
third branch of Government is extremely important to maintaining
the world's most powerful democracy, but also the media is ex-

tremely important.
We have free speech rights unparalleled in any significant coun-

try today or at any time in history, but I think it also helps provide
the diversity that we need in the United States to keep us a power-
ful democracy and not a powerful dictatorship or oligarchy or any-
thing else. But the media stays there not so much just from the
Constitution, but a sense of respect.

Yet, we see when the jury slapped ABC with a $10 million ver-

dict here in the last day or so how people can react. Now, we can
all talk about where that goes on appeal and everything else, but
that jury verdict gives some indication of how the public feels.

Could a jury deliver such a verdict against the media for reporting
what a government official said, a law enforcement official said to

them on an allegation? Are you going to face liability for correctly

reporting what government agencies tell you, and does this trend
cause real concerns to you?
Mr. McMasters. Absolutely, it hurts, and I think it creates a

chilling atmosphere. We have only one court case that I know of

that exonerates the media for carrying a story that they relied

upon a government source that later proved to be wrong, and that
was upheld by the Michigan Supreme Court and not granted cert

by the U.S. Supreme Court.
Mr. Geimann. I think all the people sitting up here are very con-

cerned about the trends that they are seeing. I am very concerned
about the trends and that is one reason why I feel—I don't rush
to criticize willingly. These are colleagues, these are people I work
with, these are people I now represent. It doesn't give me any great
pleasure to sit here and criticize what journalists in this country
do, but I think when missteps are made, we have to be open and
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honest about identifying them and talking about them and helping
other journalists not make the same kind of missteps or mistakes.
There has been a chilling atmosphere. I go on radio talk shows fre-

quently and I don't get any people who support the press. I get peo-
ple who criticize the press.

Senator Specter. Gentlemen, thank you very much for your tes-

timony. I believe that the thought of having a journalists group
passing judgment would be a very excellent one. I have had a cou-
ple of experiences of my own where I think I had strong cases. I

wouldn't get involved in litigation under any circumstance. I am a
lawyer and have engaged in it, but when it is a personal matter
and you get involved in litigation, it is hardly worth it. When Mr.
Black talks about depositions chewing up people, I think deposi-

tions are a lot more of a deterrent than verdicts.

Senator Leahy. But I think that we can look at this, just at what
happens in that courtroom. As Americans, we have a great stake
in how this country runs. We have a great stake in what our chil-

dren see in this democracy. I have children who will live most of

their lives in the next century. What kind of a democracy is going
to be there? We can talk about the responsibility Congress has and
whether we carry it out or don't carry it out, or the executive or

the judiciary. But the press has a great responsibility, given this

unequaled freedom.
That is all.

Senator SPECTER. Well, I think we had a significant verdict. It

was 2 to 1, divided here on the Jewell case—unnecessary, exces-

sive, exorbitant, et cetera. I think it is very constructive that we
have had the dialog. It advances the matter. The subcommittee will

proceed with the Jewell matter later on the issues of the interroga-

tion, the propriety of that, and Mr. Jewell, I expect, will be a wit-

ness in this room.
So we thank you all very much and that concludes our hearing.

[Whereupon, at 11:39 a.m., the subcommittee was adjourned.]
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