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PREFACE.

The preface to a law book is the legal writer's oppor-

tunity, he can there stand aside and say what he thinks

and feels about the subject of which he has been treating.

Within he is treading on sacred ground where he is sur-

rounded by precedent to which he must bow, and if here

and there he finds a gap to be filled, or a remark is called

for upon conflicting decisions, he must do what is necessary

in a humble spirit. The comparative antiquity of inter-

pleader and its continuous and increasing growth, make the

author feel that he has been in the company of a living

organism in the great and growing body of the law. Its

development goes on, and every day he enters a law library

he finds something new in the last digests or reports, and

the question when to stop becomes a serious one. All this

makes him convinced that no law book is perfect, for the

legal growth continues, and new editions are necessary,

not always because the last one is out of print, but, because

it is not up-to-date. It is with this feeling that the author

gives the result of his labour to the profession.

Several centuries ago in England, the double vexation

of •some individual in respect of a single liability, caused

the jurists of that day to devise for the relief of future

stakeholders a legal remedy which became known as " enter-

pleader." This grew and flourished in the Courts of Law
for a time, and then became obsolete. The Court of Chan-

cery, also at an early period, assumed jurisdiction to provide

a remedy and widened and fostered it, naming it inter-

pleader, and wherever at any time equitable principles have
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vi. PREFACE.

been applied in the administration of jnstice, bills or actions

of interpleader may there be fonnd. In 1831 an English

Statute brought the proceeding again into vogue in the

Courts of Law. In giving these Courts interpleader juris-

diction the Parliament of William IT. enacted, that in

administering the remedy the Judges were to make such

rules and orders as might appear to be just and reasonable,

—very wide powers it may be observed. Since that

date, this, the first of all Interpleader Acts, has been

widely copied, with its just and reasonable or discretionary

powers. It followed equitable interpleader over the Chan-

nel into Ireland, across the Atlantic to the United States,

Canada, Xewfoundland and the Bermudas, around the Cape

to India, and on to Australia, Xew Zealand and the Hawaiian

Islands, while something like it is found in Japan. In

Scotland a^s early as the fourteenth century a corresponding

proceeding was in use. It is known in Scots law as multi-

plepoinding; and in the course of time has there acquired

in some respects a wider scope than interpleader, although

it has a smaller and simpler body of law about it.

From the English speaking Judges of the world has come

an increasing number of reported decisions upon this branch

of the law, while nearly sixty Legislatures have enacted

statutes, all based upon the English Act of 1831. In the

study of these the author has spared neither time nor pains,

and it has been liis ambition to give his subject form and

completeness, by working all the material into a book,

which he hopes may be of some use in all Courts where

English speaking Judges preside.

In a sense interpleader is but a small part of the law,

which as a study in comparative jurisprndonee has hitherto

not received attention from legal writers, with Ihe exception

of two or throe small handl)Ooks covering Ihiglish cases

only, and a Pennsylvania work of fifty ^lages dealing with

sheriff's interpleader. It is a branch of tlii' law lying across

that varying line, which connects ratliei- than separates

principles from pleading and practice. Works on equity

cover only leading principles, and works on practice the
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authorities of but one or two jurisdictions. Though small,

the subject has its own use and a growing importance. The

proceeding has been referred to by the Courts as "sum-

mary," " convenient," " beneficial," " beneficent," " one of

the most valuable forms of judicial procedure known, and

so important that its application will not be unnecessarily

limited."

The author in endeavouring to make the scope of the

remedy better known, commits his book, imperfect though

it be, to the profession, with the hope that it may be useful

to the practitioner, and may perhaps lead to some improve-

ment in the law. The lack of a work on the subject has at

times been the cause of unnecessary judicial labour, as

some judges have considered it necessary to write a short

treatise in dealing with simple questions, and in some

Instances decisions have been given without regard to estab-

lished rules, and without reference to leading cases. "While

the general principles are the same in most jurisdictions,

certain sides of the subject have been developed more in

one country than in others. A large citation of tlie authori-

ties seems necessary to exhibit the remedy in all its features,

as well as to suggest the general adoption of improvements

already in use in some systems, but unknown in others.

A considerable familiarity with the remedy, coupled

with the fact that the Province of Ontario has more reported

decisions on the subject, in proportion to population, than

are to be found in any other jurisdiction, must be my

excuse for having attempted to produce the first compre-

hensive treatise on the law of interpleader.

R. J. M.

Toronto, Canada.

1901.
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THE

LAW OF INTERPLEADER.

CHAPTER I.

INTRODUCTORY.

Interpleader defined.—Interpleader is a legal proceeding

devised to enable a person of -n-hom the same debt, duty or

thing, is claimed adversely by two or more parties, to com-

pel them to litigate the right or title between themselves,

and thereby to relieve him from the suits which have been

or otherwise might be brought against him. Literal!}' the

term means, to discuss or try a point incidentally happen-

ing as it were between, before the principal cause can be

determined.^

The need for the remedy. — Instances are continually

occurring in a commercial community when, from peculiar

and unforeseen circumstances a person who owes a debt,

or has incurred a liability, or is in possession of property,

is unable to determine without serious risk, to which of

several adverse claimants it should be rendered. To pre-

vent the probable, or even possible injustice or vexation,

arising from the prosecution of actions by any or all of

such claimants^ the court will compel them to test their

claims bj' Judicial investigation in an action or issue be-

tween themselves—in other words the court will compel

them to interplead—on the application of the party owing

the debt or liability or in possession of the propertv, and

will relieve him from further responsibility. It matters

not in what capacity the applicant for relief has incurred

^Jacobs Diet. (1732).

M.L.I. 1



2 THE LAW OF IXTERPLEADER.

the liability, whether as a stakeholder, tenant, agent, a

public officer such as a sheriff, or as an accidental recipient

of property. He has a right, upon showing himself within

the rules which govern interpleader, to claim the equitable

intervention of the court for his complete indemnification

and relief.^ It has been said that the mere statement of

the principle shows its justice.^

The ground of the relief.—The right to the remedy by

interpleader is founded, not on the consideration that a

man ma}' be subjected to double liability, but on the fact

that he is threatened with double vexation in respect of

one liability.'* The ground of the relief is not, that a per-

son may not be able with great attention and caution to

make himself secure, but that he may secure himself by one

suit instead of several, as one payment ought to discharge

him.^ It would be a disgrace to the administration of jus-

tice, if the law should levy a sum of money from a defen-

dant for one person, and the same law should, without any

default of the defendant, compel him to pay the same debt

to another.*^

The object in interpleader.—The supreme object of an

interpleader proceeding is to protect a person when he

stands in the situation of a stakeholder not knowing to

whom to pay the money or to deliver the property, so

that he shall not be vexed by contending claimants, whose

contention is not in reality with him but with each other,

when a recovery against him by one party will not be a

protection against the claim of the other."

The remedy has limitations.—The ordinary inter})leader,

whether in equity or under a statute, is not extensive

= Beck V. Stcpliiini (1S.-.4), How. N. Y. 193,
' Evans v. AVriKht (18(m), 13 Wj R. 4G8.
* Crawford v. Fislior (1S42). 1 Hare 43(*,; Tfister v. Wado (1880),

no Cal. 43; National v. Platto (1894), .')4 111. App. 483; Fairbanks v.

Belknap (1883), 13.'. Mass. 179.
' Anscll V. Haddon (1808), 1.') Vos. .Inn. 247.

M'oatcs V. liol.crts (18:i:{), 4 Kaw. Pa. 100.
' Hadcan v. Uo>r<Ts (18:',(H. 2 Tai. N. Y. 209; Ilastinjrs v. Cropper

I1S07). 3 Del. Cli. 10.".; Ncwliall v. Kasti-ns (18731. 70 111. l.W: Now
York V. Haws (1873). 3." N. Y. Snp. Ct. 372; Livin«st<.M(' v. P.ai;k of

Montr;>al (1S93), .'.0 111. App. r,r,2; Hartford v. (UinuniiiKS (1897), W
Neb. 23G.
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enough to cover every case where there are two chiimants

and the stakehokler has no interest;* when there are adverse

claimants, and a bailee cannot compel them to interplead^

he must defend himself as well as he may.'' The remedy
does not always work complete justice, but it does so as far

as possible, it settles the matter between the two claimant*,

and it stops other litigation. ^°

The result of the remedy.—The peculiarity of an inter-

pleader suit is, that the moment a decree is awarded the

plaintiff has done with it, and though not out of court

his suit remains as the groundwork to give effect to further

proceedings, yet, having nothing to ask or give, the court

if he dies will not require a bill of revivor to be filed. The
defendants remain actors, but the plaintiff becomes a

nonentity except in respect of his costs.^^ The result there-

fore, when the remedy is awarded, is, that the applicant

disappears from the proceedings, while the conflicting claim-

ants litigate the matter among themselves, without further

involving the stakeholder in a controversy with which he

has really no interest, and as to which he can no longer

be heard. The applicant's position has been described as

that of a person, who merely stirs vip a war, and then leaves

the real belligerents to fight it out, he retiring from the

scene to repose in dignified ease, holding the while the

prize which is to reward the victor. ^-

The court favours the applicant.—The courts are gener-

ally very liberal in favouring and protecting persons stand-

ing in the situation of stakeholders, having no interest in

ihe property claimed, and only desiring honestly to pay it

where it is justly due.^^ The remedy is so beneficial that,

any doubts as to the right to maintain it will be resolved

^Liudsey v. Barron (1848), 6 C. B. 291.

» Powell V. Robinson (1884), 76 Ala. 423; Bateman v. Farns-

worth (1860). 29 L. J. Ex. 365.
'" Lains v. Zeden (1874). 9 L. R. Ch. 736.
^^ Jennings v. Nugent (1828), 1 Moll. 134.
1= Andrews v. Halliday (1879), 63 Ga. 263; Smith v. Emigrant

Bank (1888). 17 N. Y. St. Rep. 852; Owings v. Rhodes (1886), (i5

Md. 408; Willison v. Salmon (1889). 45 N. J. Eq. 257.
" Westervelt v. Ackerman (1835), 2 Green N. J. 325; School

District v. AVeston (1875). 31 Mich. 86.
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ill favour of the applicant.^* As to interpleader statutes

it has been said that, as they provide an inexpensive and

speedy mode for the litigation and settlement of contro-

versies, of the nature under discussion, the remedy should

not be so restricted or clogged by technical qualifications,

as to deprive it of any of the advantages intended to be

secured under a just and liberal construction and applica-

tion.i^ jjj^ England it has been stated that, the authorities,

the history of the law, and the modifications which have

taken place in interpleader show, that eminent Judges have

been of opinion that the scheme of legislation has been

to remove the restrictions which formerly existed, and to

o-ive a wider jurisdiction to the courts;^'' and as to sheriff's

interpleader that the courts are now disposed to be more

liberal than when the Act was first enacted."

Relief is discretionary.—The English Interpleader Act

of 1831, and most interpleader codes which have been

founded upon it, are not compulsory, but authorize the

interposition of the court at its discretion upon proper

occasion, and upon such terms as may be just. The duty

of the court is to see that the party applying for the exer-

cise of the discretion has not voluntarily put himself in the

situation from which he calls upon the court to extricate

him.^** Nor is it imperative on the court to grant an issue,

when applied for by a sheriff, it is not a matter of right

but of sound discretion under all the circumstances.^" In

Ireland it has been held that the court is not to be coerced

into granting an issue.
^°

Interpleader not imperative.—Wlien a (U'tendant has

obtained an interpleader order, that a tliird party c-laiiii-

> Supreme v. Merrick (1S().5). 3G3 Mass. 'M4.

'••Biinies V. New ^ork (1SS2|. 27 Hun. N. Y. 230.

"E.\ I). Mersev Docks, etc. (1SS!)). 1 Q. B. .^•4C..

"Holt V. Frost (1S.-),S». 3 H. & N. r>4C.: l>Miliiit: v. CoUattou

(1883). 10 Out. Tr. 110; Macdonald v. Great Ncrth-West (lSi)4). 10

^L-iii. S^.
'" KcIcIkt v. Smith ns:',2i. It Bins. 82: Barry v. Mutual Life

(1873), r.3 X. Y. .".31;; Burritt v. Press Tub. Coy. (IS'.IS), 2') App.

Div. N. Y. 141: Siffonl v. Beatty (18til). 12 Ohio St. 180.

"Bain v. Funk (18(;!M, 01 T»a. St. 18.->.

"'Deelian V, Lynch, 2 Ir. .Fur. O. S. ir>.
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ing be substituted as defendant upon the original defen-

dant paying the fund into court, it is not imperative and

the defendant need not take advantage of the favour

granted to him, but may go on and defend the suit;-^ nor

can a claimant oblige a stakeholder to take the benefit of

the remedy.-- A statute which allows a defendant to inter-

plead, is not intended to defeat the common law right of

a defendant, to set up an outstanding superior title to the

plaintiff, with which he connects hijnself. If a defendant

fail to interplead, his liability to his bailor, remains as it

was without the statute.-^

Litigations involved.—An interpleader always involves

two litigations. First the proceeding in which the appli-

cant claims the right to be relieved from his difficulty, and

this may be, either an original proceeding commenced by

him, or it may arise out of an action already commenced

by one of the claimants. Secondly, the contest which

is directed between the claimants. The subject of these

litigations are wholly separate and distinct, they require

separate allegations and separate proofs. It follows, there-

fore, that if the applicant be entitled to an interpleader

the court will never retain him in the litigation, or proceed

in his presence to determine the rights of the adverse

claimants.^*

Origin of the remedy.—The remedy has an Anglo-Saxon

origin. Courts of Law in England from a very early date,

awarded within a narrow range relief by way of ' enter-

pleader,' as it was then termed. The practice and prin-

ciples of interpleader seem to have been adopted by the

court of Chancery in England, at a date subsequent to their

origin in courts of law. The court of Chancery followed to

some extent the analogies of the law, but extended the

relief to a much wider range of cases. Although the pro-

cedure at common law afterwards became obsolete, the fun-

"^ Neill V. Wuest (1861), 17 Abb. N. Y. 319.

"Harrison v. Forster (1836), 4 Dowl. 558.
^-' Behr v. Gersou (1891), 95 Ala. 438.
' Perkins v. Trippe (1869), 40 Ga. 225; Owings v. Rhodes (1886),

65 Md. 408; Roselle v. Bank (1893), 119 Mo. 84.
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damental principles on which it was founded continue to

be applied in courts of equit}', and are the basis of the

interpleader statutes which have since been enacted in var-

ious countries. Eeference will therefore be made to inter-

pleader, first in courts of law, second in courts of equity,

and third imder interpleader statutes.

In courts of law before 1831.—Interpleader at law in

English courts was awarded where there was a Joint bail-

ment by both claimants, or where a chattel had come to a

man's possession by accident, and in a few other special

cases.-^ The subject in its narrow range at law was greatly

elaborated and abounded with technical terms and plead-

ings.'"

The practice of depositing deeds and other chattels, in

the hands of a third person, to await the doing of some
act upon which they were to be redelivered to one or other

of the parties, gave occasion to many actions of detinue,

against the depositary, whenever the crises happened for

their being demandable.

If one action of detinue were brought for such deeds or

chattels the defendant might plead for his protection that

they were delivered to him by the plaintiff and a third party

upon certain conditions, and that he did not know whether

the conditions were performed, wherefore he prayed 'gar-

nishment,' as it Avas called, that the third party might be

summoned to show whether they had been performed;

thereupon a scire facias issued against the third party, who,

under tlie name of garnishee became defendant to the. suit

in tlie ])]ace of the first defendant, the latter being then

considered out of court, as he either brought the subject

matter into court, or held it to deliver to tlie iierson

entitled.-'

If two actions were brought for Ihc deed, one l)y each

of the parties who concurred in tlic ]);ulinent, the recourse

-' Sof> for this nnd tlii' followiii;; piir!i;;rai)lis K(H'vi''s History of

the Ent'lisli Law, Finliison's Edit., Vol. 2, p. C>:i7> rt scq. llussoll v.

Cluirch (1S70), (;.-» Pii. St. !»; RriiJKc v. Martin. 3 Wost. Law Montlil.v

(Oliio) 20.

^'Vin.'r's Ah. (IT.'.ni. Vol. 0. iia;;.'s 410-440.

^'Jiir-h V. Ahlr.'d (17(t4). i\ Mod. 210.
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of the defendant was in praying that the two plaintiffs

might interplead. The plaintiff whose suit was of the prior

date was made plaintiff, if they were of the same date the

plaintiff was he who first came and demanded an answer,

or the court as it pleased might assign either to be plain-

tiff.

The reason for the relief, was that a mere depositary

of a deed, which he held as trustee for two persons, should

not be harrassed by both, but should be allowed to call on

the court to award that they contest the right to the deed

between themselves.

If the depositary might be liable to both parties, he

could not have the privilege, but was left to defend both

actions as best he could. It was said that if he chose to

charge himself with several bailments, it was his own folly

and he must abide by it. If two actions were brought for

title deeds, one by the heir who was entitled to the land,

and one by a bailor upon a bailment to re-deliver to him,

interpleader would not lie because the defendant was liable

to both plaintiffs.

There must have been privity between the two parties

claiming the thing in question, or the defendant could not

have garnishment if sued by one only, or interpleader if

sued by both. The defendant must always have alleged

privity in the bailment, although sometimes privity in the

detinue was held sufficient.

If the chattel had come to the j)ossession of the defen-

dant by finding, it was the practice to allow him to inter-

plead, although there was no joint bailment, and might be

no privity between the claims.

In some cases, notwithstanding the rules as to privity

and double liability, the courts were inclined to award an

interpleader to prevent a multiplicity of suits. It was

argued that both plaintiffs could not be entitled to the

same deeds, and that although one plaintiff might recover

them, the other plaintiff would still have his action for

them, which circuity would be avoided by an interpleader.

So, if the defendant pleaded that the two plaintiffs joined
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in the bailment, and denied a several bailment as alleged

by them, the court would not go behind his allegations

but would suffer the defendant to have an interpleader.

If a defendant prayed garnishment, and afterwards the

garnishee brought an action of detinue against him, inter-

pleader would not lie on the motion that the defendant was

out of court by the garnishment. The opposite was also

held.

If the two actions were brought in different counties, it

was held at one time, that the defendant might have inter-

pleader, and on another occasion that he might not; there

was also the same uncertainty if the bailments were alleged

in different counties. Afterwards it was agreed that the

defendant might have relief, upon the idea that the detinue,

and not the bailment, was the point of the action.

Interpleader was allowed in some few other actions be-

sides that of detinue. When two writs of quare impedit

v/ere brought for the same avoidance ; as where two patrons

each offered to a bishop, a different person for the same

vacant ecclesiastical office, the bishop might be relieved by

an interpleader. So, where two guardians each claimed an

infant's person, the person in possession might be awarded

an interpleader, but not if he had taken the ward away

from his guardian. And lastly if a person were found by

office to be an heir of a tenant of the king in one county,

and another were found such in another county, it was

the practice that interpleader be awarded before either

had livery, that is possession of the lands on becoming of

age.

From this description of the process of interpleader at

common law it is obvious that in its narrow range, it

afforded no relief in a great variety of cases. Finally, when

the action of trover, in which interpleader did not lie at

law, took the place of detinue, this process became of little

practical advantage in the years preceding 183], when the

first interpleader statute was enacted.

In 1831, it was said in England l)y the Lord Chancellor

of that date ' a much more convenient mode of dealing with
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conflicting claims has succeeded to interpleader at law,

namely, that by which the stakeholder says to the claimant

whose title he considers the best, take the goods but give

me an indemnity. Although the stakeholder lends his

name to the action, the real defendant is the person who

has given the indemnity. This arrangement produces

the whole effect of an interpleader at law, or in equity,

and the action is tried once for all, and although the nom-

inal parties are the stakeholder and one of the claimants,

the real parties a^e the two conflicting claimants. This

course has put an end to interpleader at law,, and what now

remains is only to be found in the court of Chancery.' -^

In Upper Canada before the court of Chancery was

established in 1837, it was said that there was no means

whatever, by which relief could be had, other than the

formal proceedings by garnishment or interpleader at law.-*

In Pennsylvania it was enacted in 1836 that the court

of Common Pleas should have the power and jurisdiction

of Courts of Chancery with regard to persons requiring

relief by way of interpleader.^**

In Courts of Chancery.—The court of Chancery in Eng-

land at an early date assumed concurrent jurisdiction with

courts of common law in administering relief by way of

interpleader. The narrow range within which the legal

remedy was awarded, rendered it quite inadequate at law,

and finally it seems to have disappeared. Courts of equity

therefore, following to some extent the analogies of the

law, extended this remedy to a much wider range of cases,

and have continued so to do. It was said that in looking

at the rules of interpleader at law, you discovered the prin-

ciples wdiich govern the court of Chancery.^^

The principles of interpleader as followed in the court

of Chancery in England were early carried across the Atlan-

tic, and have ever since been consistently followed in all

^'^ Pearson v. Cardou (1831). 2 Russ. & M., p. 613.

-" 1 Upper Canada Jurist, 33.

=»Pa. P. L. (1836) 789, sec. 13.

'^Pearson v. Cardon (1831), 2 Russ. & M. 613.
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the courts of all the various States and Territories of the

American Union, in which equitable relief is administered.

Principles of interpleader in equity.—The essential prin-

ciples of interpleader in equity, may be summarized in a

paragraph as follows: The jurisdiction of courts of equity

to grant relief by interpleader is properly applied to cases

where two or more persons, in some manner of privity,

severally claim the same debt, duty or property, under dif-

ferent titles or in separate interests, from another person,

who not claiming any title or interest therein himself, and

not having incurred any independent liability to either of

the claimants, and not knowing to which of them he ought

of right to render the debt or duty claimed, or to deliver

the property in his custody, and being unwilling to take the

risk of deciding between the claimants, is either molested

by an action or actions brought against him, or fears that

he may suffer injury from the conflicting claims of the

parties. The protection of the court is therefore sought

on the most obvious equity, that the claimants should be

put to litigate and settle the contest between themselves

without involving the applicant in a dispute, in which he

is not interested to any greater extent than as a mere

stakeholder, and to prevent him from being compelled to

pay or deliver the thing claimed to both the claimants, as

well as from the vexation attending upon the suits which

are or possibly may be instituted against him. The court

must be invoked promptly before any judgment against the

applicant has been recovered, and, as he is seeking a favour

in asking protection the court will not permit the proceed-

ings to be used collusively to give an advantage to either

claimant, nor will it permit the applicant to delay the pay-

ment of money due from him by suggesting a doubt to

whom it is due, therefore the applicant must annex an

affidavit to his proceedings that there is no collusion be-

tween him and any of the parties, and if any money is

due from him he must bring it into court, or at least offer

to do so. Under these circumstances the court will take

such actioTi as will protect the stakeholder without delay,
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leaving the parties disputing to litigate between themselves

as to their rights. ^-

Four conditions.—From this description of equitable in-

terpleader it will be seen that four conditions must ordin-

arily exist before the remedy will lie:—(1) the same thing,

debt or duty must be claimed by both or all of the parties

against whom the relief is demanded; (2) all the adverse

titles or claims must be dependent or derived from a com-

mon source; (3) the person seeking relief must not have,

nor claim any interest in the subject matter; and, (4) he

anust have incurred no independent liability to either of

the claimants, that is, he must stand perfectly indifferent

between them in the position merely of a stakeholder.^"

^- Langston v. Boylstou (179.3), 2 Ves. Jim. 191; Dungey v.

Angove (1794), 2 Ves. Juu. 304; Angell v. Haddeu (180S), 15 Ves.
Jun. 244; Morgan v. Marsack (181G), 2 Mer. 107; Crawshay v.

Thorntou (1837), 2 Myl. & Cr. 1; Glyu v. Duesbury (1840), 11 Sim.

139; Crawford v. Fisher (1842), 1 Hare 436; Jones v. Tliomas (1854).

4 Myl. & Cr. 186; Nelson v. Barter (1864), 2 H. & M. 334; Killiau v.

Ebbiughaus (1883), 110 U. S. 568; Hayes v. Jolniston (1842), 4
Ala. 267; Gibson v. Goldthwaite (1845), 7 Ala. 281; Temple v. Law-
son (1857), 19 Ark. 148; South Western v. Benson (1896), 63 Ark.
283; Pfister v. Wade (1880), 56 Cal. 43; Richardson v. Belt (1898),

13 App. Cas. D. C. 197; Strange v. Bell (18-52), 11 Ga. 103; Adams
v. Dixon (18.56), 19 Ga. 513; Burton v. Black (1861), 32 Ga. 53;
Perkins y. Trippe (1869), 40 Ga. 225; Schneider v. Seibert (1869), 50
111. 284; Newhall v. Kastens (1893), 70 111. 156; Cogswell v. Arm-
strong (1875), 77 111. 139: Morrill v. Manhattan (1898), 82 111. App.
410; Moore v. Partlow (1899), 84 111. App. 361; Louisiana v. Clark
(1883), 16 Fed. R. Lou. 20; Lambert v. Penn Mutual (1898), 50 La.
Ann. 1027; National v. Lauahan (1883), 60 Md. 477; Cobb v. Rice
(1881), 130 Mass. 231; Fairbanks v. Belknap (1883), 135 Mass. 179;
Michigan v. White (1880), 44 Mich. 25; Yarborough v. Thompson
(1844). 3 S. & M. (Miss.) 291; Browning v. Walkins (1848). 10 S. &
M. (Miss.) 482; Brown v. Bacon (1854), 27 Miss. 589; Hyman v.

Cameron (1872). 46 Miss. 7^5; Snodgrass v. Butler (1876), 54 Miss.
45; Kring v. Green (1846),10 Mo. 195; Orr v. Larcombe (1879), 14
Nev. 53; Farley v. Blood (1854), 30 N. H. 3.54; Mount Holly v.

Ferree (1864), 17 N. J. Eq. 117; Leddel v. Starr (18(39), 20 N. J. Eq.
274; Mcwhlrter v. Halsted (1885), 24 Fed. R. N. J. 828; Atkinson
V. Manks (1823), 1 Cowen N. Y. 091; Mohawk t. Clute (1834). 4
Paige N. Y. 384; Beck v. Stephani (18.54). 9 How. N. Y. 193; Crane
V. McDonald (1890), 118 N. Y. 648; North Pacific v. Lang (1895),

42 Pac. Rep. 799 (Oregon); Wallace v. Clingen (1848), 9 Pa. St. 51;
Philadelphia v. Clarke (1881). 15 Phila. Pa. 289; Moore's Petition,

7 Kulp. Pa. 97; Zachray v. Gregory (1870), 32 Texas 452; Chesa-
peake V. Paine (1877). 29 Gratt. Va. 502.

••'Wells V. Miner (1885). 25 Fed. Rep. 533 (Cal.); Commercial v.

Newman (1894), 55 111. App. 534.
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Tendency to extend the remedy.—It will be foiTiuT that

these four conditions have been consistently required in all

conrts Avhere interpleader, founded \\\wi\ equitable prin-

ciples, is awarded. Frequently, however, the courts have

construed them as liberally as possible in favour of the

applicant. Under many interpleader Acts and Codes, and in

decisions upon them, it will be found, that these conditions

have been considerably broadened in favour of persons seek-

ing relief. Condition 3 has by some statutes been dispensed

with, folio \ving the English Act of 1860, which provides

that the titles need not have a common origin, but may

be adverse to and independent of one another. Condition

3 has been enlarged so that interpleader will be allowed

although the applicant has an interest for costs or charges,

as in the case of a warehouseman charging for storage.

Condition 4 has been modified, so that an issue will be

directed between the claimants to decide the title to the

subject matter, while any claim outside that of title will

be preserved to the party asserting it.

No interpleader when another remedy exists. — When
the plaintiff has a complete protection at law, a bill of

interpleader will not lie, it lies only when he can be pro-

tected in no other way, from an unjust litigation in which

he has no interest, or where the legal remedy is inade-

quate.^* Thus, where the applicant and claimants are all

parties in the same suit, previously instituted, in which

all the rights can be determined, interpleader will not die.^'

But, when one claimant sues both the stakeholder and the

other claimant, the defendant stakeholder will be allowed

to pay the fund into court and to wit lid raw from tiie action,

** Bedf'll V. Hoffman (1830). 2 Tai. N. Y. 109; Bleoker v. Graham
(1830), 2 Ed. Ch. N. Y. ()47; Dry Dock v. Carr (1847), 2 Barb. X.

Y. <;0; llathawav v. Foy (18<i7l. 40 Mo. r.4U; Oil Kun v. (Jalo (IS7:}l.

; W. Va. .12."; New York v. Haws (18731. .T) N. Y. Sup. Ct. 372:

Bird V. Fak (18t;i ). 2 rinn. \Vis. 00; McDniinld v. .VHcu (187.'), 37

AVis. 108; Long v. Barker (18771. 8.1 111. 4.31; Fitts v. Shaw (1900).

46 Atl. 42 (It. I.); Henry v. (ilass (188.')), 2 Man. 07.

"> Lloyd V. Tonc-h (17.')0). 2 Vi>s. Sen. 21.3; Sicvt-kinj: v. Behrons

(18.37), 2M. & ('. r»81: Badcan v. Ilogers (1830). 2 Pai. N. Y. 209;

Williams v. "Wripht (18.')7), 20 Ti-x. 499; Evans v. Matlack (1871).

8 rhila. Pa. 271.
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while the plaintiff and the other defendant will be directed

to litigate their rights by themselves.^*'

Sometimes the court, while holding that a bill is not

proper as a bill of interpleader, will retain all the parties

in the litigation and endeavour to work out full and com-

plete Justice between tliem.^'

If the applicant has notice that the claimants propose to

litigate the matter between themselves, his application for

an interpleader will be refused.^^

Origin of first interpleader statute.—The first, of all in-

terpleader statutes, was enacted in 1831 by the British

Parliament.-'^ It seems to have had its immaediate origin

through the report of a royal commission appointed in

1829, to enquire into the practice and proceedings of the

English courts of common law. In introducing their re-

port the commissioners said :

—

' "We shall submit the exped-

iency of investing courts of common law with several new

powers of a summary or equitable character, calculated to

economize both time and expense, and prevent unnecessary

resort to the aid of courts of equity.' The report deals with

several subjects, and has the following with regard to inter-

pleader."^

' By the common law, if two persons deposited deeds

v.-itli a third, to be redelivered according to the terms of

an agreement, and one of them brought an action of detinue

against the depositary, the latter by a process called gar-

nishment, which is in effect a notice, might compel the

other depositor to appear and become defendant in the

action in his stead; and if a person were sued in separate

actions of detinue by two depositors upon such a deposit,

or by any two persons claiming to be the owners of goods

='^tna Y. United States (1885). 25 Fed. Rep. 531 (X. Y.); Lane
V. New York Life (1890), 56 Hun. N. Y. 92.

"Hollister v. Lefevre (1868), 35 Conn. 461: Blair v. Porter

(1861), 13 N. J. Eq. 267: Hatfield v. INIcWhorter (1869). 40 Ga. 269:

!*e* also Slowman v. Back (1832). 3 B. & Aid. 103: and New York
Code, sec. 820.

^^Dinlock v. Hammond (18.53), 23 L. J. Ch. 5-50.

="•1 & 2, William IV. (1831), c. 58.
*" Commissioners' 2nd Report (26th Feby., 1830), p. 24.
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wlijch lie had found, he might allege the deposit or finding,

on the record, and compel them to interplead. But as the

proceedings by garnishment and interpleader were not

allowed in any personal action, except that of detinue, a

form which has of late fallen much into disuse, no practical

advantage has been derived from them in modern times.

The only course now resorted to for the relief of a person

sued or in danger of being sued by several claimants, is

tbat of filing a bill to compel the parties by the authority

of a court of equity to interplead at law. Thus a distinct

suit is instituted in a court which has no cognizance of the

legal remedy of the parties, for the purpose of obtaining

an order with reference to proceedings at law.'

The report then recommended a new summary proceed-

ing, and suggested what in substance is the enactment

which became law in England on the 20th October, 1831,

and which appears in the statute book of 1 & 2 William

IV. as chapter 58."

England and Ireland.—The English Act of 1831 allowed

relief, only to a person who had been sued by one of the

claimants, and to sheriffs and like officers. In 18G0 the

Common Law Procedure Act made several important

changes in the principles and procedure, the most import-

ant being that the titles of the claimants need no longer

be connected.*- When the English Judicature Practice was

codified in 1873, a rule was framed which made the proce-

dure and practice of interpleader used by courts of com-

mon law under the Acts of 1831 and 1860 applicable to

all the courts.*^ As this remedy could only be used by de-

fendants, it was provided in the Judicature Act itself, that

if a (l('l)t()r, trustee, or oilier person lial)le in respect of a

fkbt or chose in action liad notice tliat an a^>signment

thereof in writing was disputed by the assignor, or any one

(laiining iiudcr liiiii, or of any op])Osing and conflicting

claims to such debt or cbose in ad ion. lie might call upon

*' roinniisKidiicrs' Scfond Kcp'X"'. !>•
"*"''• <""' -^<'< ^''"' AppoiKliT.

"2.*{ A: 24 Vict. (ISCO) <•. TJC.

'Onl.T L, Itiilr 2 uf 1S7."..
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the several claimants to interplead.^* In 1883 the rule of

1875 was repealed, and a new code embodying in substance

all the previous Acts was adopted, except that it followed

the Chancery practice and allowed relief whether the appli-

cant had been sued or not.*' Although this Code is wide

enough to cover all cases proper for interpleader, the

section of the Judicature Act in relief of debtors and trus-

tees is still retained.

The English Interpleader Act was adopted in Ireland

in 1846, and the present English code in 1891.

In the United States.—In the United States, provisions

founded on the English Act of 1831 were soon adopted; in

Pennsylvania in 1836; and in New York in 1851. The fol-

lowing other States and Territories have also provisions for

interpleader in their statute books: Alabama, Alaska, Ar-

kansas, California, Colorado, Connecticut, Delaware, Geor-

gia, Hawaiian Islands, Idaho, Indiana, Indian Territory,

Iowa, Kansas, Massachusetts, Minnesota^ Mississippi, Mon-

tana, Nebraska, Nevada, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, South Carolina, South Dakota,

Tennessee, Utah, Vermont, Virginia, Washington, West Vir-

ginia, Wisconsin, and Wyoming. None of the provisions in

the United States are as comprehensive as the present Eng-

lish Eules, but all of them are based upon the parent Eng-

lish Act.*"

In Canada.—In Canada interpleader statutes providing

for the relief of stakeholders and sheriffs, founded on the

English Act of 1831, are in force, in Nova Scotia, New
Brunswick, Prince Edward Island, Ontario, Manitoba, the

North-West Territories and British Columbia. Quebec is

the only exception. Newfoundland has also a similar

statute. Ontario has been more enterprising than any other

section of the world, in enacting interpleader provisions;

the English Act was copied in 1843, when Ontario was part

of the Province of Canada, and in seventeen different years

"3G & 37 Yict. c. GO. s. 2.5 (6).
*' Order LVII. of the Rules of 1883.
*" See Appendix.
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since, additions or amendments or consolidations have been

placed npon the statute books.'*^

Australian colonies.—In Australia interpleader statutes

are in force in Victoria, New vSouth Wales, Queensland, and

also in New Zealand, all founded on the English x\ct of

1831.

Other jurisdictions.—The English statute has also been

adopted in India, and in the Bermuda Islands, while a some-

what similar provision is found in the Code of Japan.

How statute first regarded.—When the Interpleader Act

was adopted in England, it was at first looked upon as a

substitute for the mode of obtaining relief by a bill in

equity.*^ In considering whether or not interpleader should

be granted, the courts of law were guided by the principles

and practice which governed in the court of Chancery upon

a bill of interpleader.^^

The Interpleader Codes adopted in the United States

are also regarded in the same way. Thus it has been said

in New York State that the Code provision is only in-

tended to extend the powers formerly possessed by courts

of equity to the legal actions designated by the Code, and'

its application has been confined to the class of cases in

which a bill of interpleader would have accomplished the

same end.-''° The design of the Code is not to introduce

new cases, but merely to provide a summary proceeding

when interpleader is proper.^^

The right of a defendant under the New York Code to

compel rival claimants to be brought into an action by

motion, depends upon the same principles as the right

*' See Anpciidix.

"Frost V. Hcywond (184.3). 2 Dowl. N. S. 801; Slanoy v. Ridn-y

(184.')). 14 ^I. & W. 80f».

"Patorni v. Cami>l)ell (184.3), 12 ^r. & W. 277: Lindsoy v.

Barron (1848). (j C. B. 2J>1; Lazarus v. Harris (1888). New South

Wales 1 and 8.

'•"Hornby v. (Jordun (18(;2). H Bosw. X. Y. (u^r,: Pnstet v.

Flannelly ns8()). CO How. N. Y. (!7; Howe v. (Jifford (1873). <>C.

Barb. n". Y. r.!)7; AVind.'cker v. INIuliial Life (189(1). 12 App. IMv. N.

Y 73; KclloK^' V. Freeman (1874). r>U Miss. 127; Dodds v. CJrejrory

(1883), CI Miss. .",.-.1; Coleman v. C'hanil.ers (11)00). 21) So. U. .^)8 (Ala..)

"Dulanev v. Muipl.y (1881), 24 Hun. N. Y. 503.
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to maintain a bill or action of interpleader;^^ the principles

which govern both are alike ;^" and when neither the Code

itself, nor a decision under it, prescribe a rule, that which

governs a bill of interpleader affords the gnide in the

statutory proceeding.'^*

Later view in England.—In England, the rule of not

making an order, unless the court of Chancery would under

the like circumstances have admitted an interpleader bill,

was by degrees departed from. It was said that courts of

law should not be fettered by the rules of equity, when the

Interpleader Act gave jurisdiction to do what was Just

and reasonable. The result was, that courts of law took a

wider and more liberal jurisdiction in interpleader and gave

relief, although the applicant had come under personal lia-

bility to one of the claimants, independently of the question

of property. In 1860 the jurisdiction, as already pointed

out, was further widened by statute, Avhich allows the claims

to be adverse and independent.'^

Statute does not oust equitable remedy.—Where courts

of Chancery have existed separate and distinct from courts

of law, the existence of an interpleader statute governing

the proceeding in courts of law, has been held not to oust

or take away the concurrent jurisdiction of the court of

Chancery. A court of equity if first resorted to would not

refuse to entertain a bill of interpleader, although a court

of law might have been resorted to on the facts stated.^'''

It has been recently held in Illinois that a bill of inter-

pleader will be sustained, notwithstanding the fact that

the party may protect himself by defending in the suit

previously begun, and in all others that may be brought

against him.^'^

== Du Bois V. Unioa (1895), 89 Hun. N. Y. 382.
"'Cronin v. Crouin (1886), 3 How Pr. N. Y. 184.
•* Patterson v. Perry (1857), 14 How. N. Y. 505.
''Tanner v. European Bank (1850), L. R. 1 Ex. 261: Best v.

Hayes (1863t, 1 H. & O. 718; See also Pustet v. Flannelly (1880),
GO How. N. Y. 67.

'' Oriental v. Nicholson (18.57). 3 Jnr. N. S. 8.57: Beck v. Stephani
(18.54). 9 How. N. Y. 193; Patterson v. Perry (1857), 14 How. N. Y.
505; Penn v. Watson (1875), 2 W. N. C. Pa. 485.

"National v. Platte (1894), 54 111. App. 483.

M.L.I. 2
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Where courts of law and equity are fused, and equit-

able principles are followed in the consolidated court, the

rule is clear that interpleader statutes are not at all to

limit or affect the equitable jurisdiction of the court to

entertain an interpleader suit or action. Such statutes

merely furnish another special, cumulative and concurrent

remedy, summary in its operation, and they do not alter

the settled doctrines concerning interpleader. The statu-

tory remedy is a mere substitution for the equitable remedy,

in the kinds of actions to which it applies.^**

When statute must be used.—It must be remembered,

however, that because the statutory provision is sunnnary

and convenient, whenever the applicant can avail himself of

it, he will not be allowed to impose larger costs upon the

fund or subject matter, by a bill or an action of inter-

pleader.^"

Modern action of interpleader. — Where the statutory

I)rovisions governing interpleader are so extensive as to

practically cover all cases in which interpleader is allowed

in modern times, as is the case in England, Ontario and

some other jurisdictions, it would seem that an action of

interpleader is hardly necessary. It is to be noted, however,

that there is nothing in any of the existing interpleader

statutes forbidding an action of interpleader. It has been

held in Ontario, in a sheriff's case, that if there is no sum-

mary remedy in any particular case, the court may allow

him to avail himself of the old equitable jurisdiction, and

permit him to bring an action of interpleader.*'"

Under many Interpleader Codes it is only where he has

become a defendant in an action, that a stakeholder can

make use of tlic summary statutory remedy, and when that

is the case, and lie is threatened by rival claimants who do

'«Bock V. Stcphnni (1S.')4). 9 How. X. Y. l!i;i: rattorson v. Perry

(1857), 14 How. N. y. .'>(»."; Cnmin v. Croniii (ISSC)). .'{ How. Pr. \.

Y. 1H4; I>ii Bois v. Union (lS<).->), 8J) Hun. X. Y. 'AH2: Brock v.

Sontliorn Tiiiilwsi.v (ISlKli. 44 S. C. 444; lioiinl of Education v.

Scovillc (1S74), i:', Kan. 17.

•Patterson v. Perry (18."). 14 How. N. Y. .^)0."; :SIcKay v.

Draper tisa^i. 27 X. Y. 2r>('>\ Henderson v. Watson (187(;), 2:J Crant

:{.Vj tOnt.l.
"^ .Standard v. Hughes (188."5), 11 Ont. Pr. 220.
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not sue, the rule is clear, that he can, and must necessarily

resort to a modern action of interpleader, framed like a

bill of interpleader in equit}', if he desires immediate re-

lief.^^ This course will also apply to other cases where

relief cannot be had under a statute, but where it would
have been granted in an interpleading suit in a court of

Chancery.

Thus, under the Ohio Code, which allows a defendant

to interplead only in actions upon contract or for the re-

covery of personal property, it was objected that an execu-

tor, who had been sued by the creditor of a legatee, and
from whom the legacy was also claimed by the legatee's

wife, could not have the remedy because the nature of the

action was not covered by the Code. The court allowed the

interpleader suit to proceed, and in so doing said :
' The

case does not fall within either class named in the Code.

The Code was intended as auxiliary to the Chancery Prac-

tice, and as directing the practice in the particular classes

of cases named, but it was not intended to regulate the

whole subject matter of interpleader. It has been the com-
mon understanding of the bench and bar, ever since the

enactment of the Code, that the equitable action of inter-

pleader still survives.'*'^

In California, Georgia, Idaho, Montana, Pennsylvania,

Utah, and "Washington, the Codes provide specially for an

action of interpleader in certain cases.

It has been suggested in Xew York State that a stake-

holder may, if he so desires, maintain an action of inter-

pleader, notwithstanding the fact that he might have

applied in a summary way under the Code. The granting

of relief under an interpleader statute or code, is always in

the discretion of the court, and it follows, therefore, that the

only remedy strictly of right, to a party sued by one or more
of several claimants of the same debt of duty, and who
«laims no interest himself, is by an action of interpleader."'"^

" Beck V. Stephani (1854), 9 How. N. Y. 193; McKay v. Drappr
(1863), 27 N. Y. 2.56.

"^^ First National Bank v. Beebe (1900). 56 N. E. 485 (Ohio).
"^ Barry v. Mutual Life (1873), 53 N. Y. 536.
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Interpleader by implication.—There may be interpleader

jurisdiction by implication. In England the jurisdiction in

interpleader was conferred by the Act on all the courts

of common law, while the Bankruptcy Act of 1869 con-

ferred on the London Court of Bankruptcy all the juris-

diction formerly possessed by the Superior Courts of Com-

mon Law; under these circumstances it was held that there

Avas jurisdiction in the London Court of Bankruptcy to

make an interpleader order."*

Effect of Codification.—In Ontario, in 1887, the exist-

ing practice in interpleader was codified and embodied in

rules of court, and the former provisions became thereby

superseded. It has been held that these rules are not to

be looked upon as new laws, but as a consolidation of the

old, and unless a right which existed under the Interpleader

Act prior to 1887 has been repealed by express language,

it is to continue under the general wording of the rules;

the court remarking that it must strive to construe the

rules so as to continue the old law in force.
*"'^

English Act did not extend to Colonies.—In England it

has been held that the Interpleader Act does not extend to

ilic colonies. It was said, that it does not follow, because

the Legislature has chosen to intrust such extensive jjowers

to the judges of Westminster Hall, that the judges of the

colonial courts are to be intrusted with the same powers.

Tliis was said in reference to a case from the Island of

Tobago.*""'

Multiplepoinding. —In Scotland the legal proceeding

corresponding to interpleader is known as multiplepoinding.

This term, meaning literally double distress, is perliaps a

more suitable and descriptive name for the remed}^ than is

the English term interpleader. The Scotch process is of

equal antiquity with tlie Englisli one, and is dealt with by

statute as early as loSI.""

"' Kx I.. Sliciiff of Mi<l(llcscx (1S7{»). 10 Chy. Div. r.7.").

"M'LiiiiKlilin V. Ilnminill (1892), 22 Out. 4;);{; (llaiicv v. Youns
(18!)3), If) Out. Pi-., p. 2.->l.

"«('.>l()niiil Hank v. Wiir.lon (184G), 10 .Tur. 74.-).

"Act of JiiiiR'.s VI. l.-)S4, f. 3.
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It may be said that, while the chief end of interpleader

is to protect a harrassed stakeholder, and incidentally to

decide which of the claimants is entitled; the object of

nndtiplepoinding is to have it decided which of two or more

parties is entitled to the property in medio, or in what

proportions the fund is to be divided among several claim-

ants, and incidentally to relieve the person who is subject

to a doable distress or double claim. In Scotland the scope

of the process has become wdder than in England, for an

action of multiplepoinding may be raised not only by the

holder of the fund, but by one of the claimants as well.''®

The process is thus referred to in a recent decision of

the Scotch Court of Session:—The practice of our courts

warrants a much greater latitude in the case of the holder

of the fund, than in the case of the competitors, and for

the reason that the holder of the fund can never raise a

direct action, and is not bound to remain a depositary till

the day of his death, or till the disputing parties agree to

settle their claims. He is entitled to be relieved by means

01 an action of multiplepoinding after a reasonable time,

and accordingly it is a sufficient justification of the insti-

tution of the action, and is the criterion of its competency,

that the claims intimated make it impossible for the de-

positary to pay to one of the parties without running the

risk of an action at the instance of the other.*'^ Under such

circumstances he is allowed to consign the fund into court,

leaving the two claimants to fight the matter out between

themselves.""

The process has been referred to as a congeries of

actions, because the claim of every one claiming in it, is

held to be an action of the character necessary to each

claimant to establish his title. '^ It has also been described

as one of the most valuable forms of judicial procedure,

"' Green's Enoye. of Scots Law, Vol. 8, p. 377.
""Winchester v. Blakey (1890), Ct. of Session, 17 R. 1040.
'"Agnew T. White (1899), Ct. of Session, 1 F. 1020. See also

Pollard V. Galloway (1881), Ct. of Session, 9 R. 21.
' Robb's Trustees v. Robb (1880), Ct. of Session, 7 R. 1049.
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one of its most valuable effects being its safety;^- while

one judge remarked that he did not think that any cheaper

or more convenient mode could be devised for trying the

question which sooner or later had to be tried;" and an-

other that the process was a very important and useful one

which he was unwilling at any time unnecessarily to limit

in its application.'^*

On the other hand, while looked upon as a valuable

form of process, the courts have always been unwilling to

encourage niultiplepoinding where there is another remedy

open," and though a useful action, is liable to abuse, and

is not to be used in all circumstances.'^^

Intervention. — Somewhat akin to interpleader is the

legal proceeding known as intervention, a remedy of grow-

ing importance, especially in the United States. By means

01 it a third party who claims an interest in a subject mat-

ter in dispute between a plaintiff and a defendant gains ad-

mission to the action already commenced. He obtains this

entrance at the discretion of the court, and it may be

against the wishes of the original parties. In some juris-

dictions the outsider who thus comes in is called the '' inter-

pleader,' and the legal document by which he places himself

on record is known as an interplea. This borrowed use of

the terin interpleader is not quite legitimate, and makes

some confusion in the digesting of decisions. It is quite

evident that while intervention may be a useful remedy, in

allowing several claimants to gather in a common proceed-

ing to settle their claims to one subject matter, it can never

bo as beneficial to a harassed stakeholder as is interpleader.

=Sto(liirt V. Boll (IS(JO), Ct. of Si-ssion. 22 D. 1002.
" Koval Bank of Scotland v. Price (1893), Ct. of Session, 20 II.

290.
' Patcrso'i V. Paterson (l.S.">4), Ct. of Session, 17 D. 117.

" Mitchell V. Strachan (18U9), Ct. of Session. 8 M. 154.

'"Logan V. AVilkie (1855), Ct. of Session, 17 D. 48.".



CHAPTER II.

THE APPLICANT.

Applicant in equity.—In courts of equit}^ any person

may iiiteri^lead from whom the same debt, duty, or pro-

perty, is claimed adversely by two or more claimants, pro-

vided such person can bring himself within the many rules

which apply to bills of interpleader.

Under interpleader acts. — Under the English Act of

1831 a person could not interplead until he had first been

sued by one of the claimants.

Provisions based on this Act, and which only allow relief

to a defendant in an action, have been enacted and are

now in force in the following jurisdictions : Alabama, Alaska,

Arkansas, Colorado, Delaware, Indiana, Indian Territory,

Iowa, Kansas, Massachusetts, Minnesota, Mississippi, Ne-

braska, Nevada, Kew York, North Carolina, North Dakota,

Ohio, Oklahoma, Oregon, South Carolina, South Dakota,

Tennessee, Virginia, West Virginia, Wisconsin, Wyoming,

Prince Edward Island, New Brunswick, New South Wales,

Bermuda Islands, Hawaiian Islands.^

In England under the present interpleader rules, a per-

son may have relief whether he has been sued or not, so

long as he can satisfy the court in other respects that he

is entitled to its protection. The same practice now pre-

vails in Ireland, Ontario, Manitoba, North-West Territories,

British Columbia, Nova Scotia, Victoria, New Zealand,

Georgia, Washington; while in California, Idaho, Montana,

Pennsylvania and Utah, there is a double provision, one for

* See Appendix,
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a defendant in an action, and the other for a person who
has not been sned.-

Applicants enumerated.—The following are some of the

many classes of persons or corporations who have sought

relief in equity, or under some interpleader statute, and

who have been protected or not, as they have been able to

bring themselves within the principles which arc applicable

to interpleader :

—

A tenant in equity.—From an early date it has been a

general rule in equity, that a tenant cannot call upon his

landlord to interplead with a stranger, that is with a person

son claiming adversely to the lease and not through the

landlord, because of the equitable principles that the ad-

verse claims must have a common origin, and must be

claims to the same subject-matter.'

The reason for this rule is, that if one party by a deli-

berate covenant with another engages to pay a sum of

money, and the latter person has not by any dealing of his

own entangled his right to recover the money so secured,

it is not competent for the covenantor, on the ground that

a claim is made by some person asserting a paramount title,

to file a bill of interpleader;* or, putting it in another way,

where rights and liabilties exist between the tenant and

landlord independent of the title of the property, and which

may not depend upon the decision of the question of title,

the tenant may not interplead.^

A tenant in equity may, however, file an interpleading

bill against his landlord, when the third party's claim is

founded upon an act of the landlord subsequent to the

" See Appendix.
' Handcock v. Shaeii (1701 1, 1 Colks. 122; Smith v. Target

(1790), 2 Anstr. r)2!); .Toluiston v. Atkinson (1707), ;{ Anstr. 70S;

Wolhiston V. Wri^'ht (17!I7». ."{ Anstr. SOI; Crane v. Hurntia^er

(1848). 1 Carter, Iml. K;."); Oil Run v. (Jale (1S7;{», C W. Va. 52.".;

Wliitheck V. Wliitinj,' (ISitrx, .-'.» 111. A])].. '<2(); Whitney v. Cowan
(1878), ."» Miss. (•.2(;: iJ.i.ld v. lii-Uows (1S7S), 2!» \. J. Eq. 127; see

contra, Alnete v. Ucttani (l.">!>), 1 Carey (m; Hall v. Craij,' (1890),

12.1 Ind. 523.

Cook V. p]arl of Rosslyn (1801), 1 Giff. 1(57.

"Crawsliay v. Thornton (1837), 2 Myl. & C. 1.
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lease/ as where the third party claimed the rent hy assigu-

ment from the landlord, or as purchaser from him of his

estate.^ Thus, interpleader will lie when two persons claim

the same rent in privity of tenure and contract, as in the

case of mortgagor and mortgagee, trustee and cestui que

trust, etc.®

A tenant, upon the death of his landlord, may also call

upon two claimants of the rent by titles derived from the

landlord to interplead,^ as where it is claimed by the

devisee and the heir, the will being in dipute;^" or where

the rent is claimed by two parties under different wills,

there being a controversy as to which is the last will.^^

A tenant may interplead, if it appears that he does not

stand in the relation of tenant and landlord to either

claimant, as where he rented a house from a previous oc-

cupier and agreed to pay his rent to the person entitled to

receive it.^~

A tenant may also interplead, when his difficulty is,

that he does not know which of the claimants is his land-

lord;" but he cannot have relief, if he has rendered him-

self liable to both, by voluntarily taking an independent

lease from each."

A tenant cannot maintain an interpleader suit, if sev-

eral are entitled to the rent, and all concur in demanding

it, though there may be conflicting claims between theni.^^

^Cowtan V. Williams (1803), 9 Yes. .Jim. 107; Clarke v. Byne
(1807), 13 Yes. Jun. 383&.

^ Snodgrass v. Butler (1876), 54 Miss. 45; Ketcham v. Brazil

(1883). 88 Ind. 515.
** Diingey v. Angove (1794), 2 Yes. Jim. 303; Stern v. Jones, 7

Kulp Pa. i9; Adams v. Beach (1850), 1 Phila. Pa. 99; White v.

Comegys (18.51). 2 Cart., Ind. 469; Bermingham v. Tuite (1872), 7

Ir. R. Eq. 221; McNeil v. Ames (1876), 120 Mass. 481; or, where both

claimants consent, Belbee v. Belbee (1821), 6 Mad. 28.
= Badeau v. Tylee (1844). 1 Sand. N. Y. 270.
" Doran y. Everitt (1839), 2 Ir. Eq. R. 28; Jew v. Wood (1841),

3 Beav. 579.
» Townley v. Deare (1839), 3 Beav. 213.
' Stephens v. Callanan (182.3). 12 Price 1-58.

"Rickard v. Hvde (1840), 2 Ir. Eq. R. 299; Seaman v. Wright,
12 Abb. Pr. X. Y. .304.

'^Standley v. Roberts (1894). 59 Fed. Rep. 836.

"Elliott T. Kempston (1863), 15 Ir. Ch. R. 120.
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Nor can a tenant interplead where no legal steps by dis-

tress or otherwise have been taken.^'^

Tenant under Interpleader Acts.—A tenant may inter-

plead his landlord with a stranger, under the statutory pro-

vision which allows relief, although the titles of the claim-

ants have not a common origin, but are adverse to and

independent of one another.^'

landlord.—A landlord has been allowed to interplead,

when, at the expiration of the lease, adverse claims were

made upon him for the value of the tenant right, a third

party claiming that he had purchased the right from the

tenant. ^^

Owner of land.—The owner of land may interplead,

when conflicting claims are made in respect of a rent charge

upon the estate, and he cannot tell to which claimant he

should pay the rent.^''

Mortgagor.—A mortgagor of land will be allowed relief

by interpleader, Avhen adverse claims are made upon him

for the mortgage moneys, the debt being claimed by one

person alleging himself to be the original mortgagee, and

by another who claims to be the assignee of the mortgage

and has in his possession the mortgage deed.-*^ The remedy

of a mortgagor in this connection is sometimes said to be

more in the nature of interpleader, than interpleader

simply.-^

Mortgagee.—When a mortgagee proceeds to a sale of

the mortgaged premises under the power contained in his

security, and a surplus remains in his hands after payment

of his own claim, and there are adverse claims to such

surplus he may interplead.'-- A mortgagee may also inter-

'"Ki.v.i.-iiul V. Powi-ll (1744). Uid^-cw 2C.0.

" Kn>:. Oi-flor I.YIL, Rulo :5: C)iit. Kiilo 110"); Scliluter v. Ilar%oy

(1884). <ir) Cal. 158; see also McDovitt v. Siillivau (1857), 8 Cal. 592.

'" Evans v. Wripht (1.S<m). V.\ AV. R. 4(i8.

••Diikc of B(.ltoii V. Williams (170^?), 2 Vos. Jim. 151; Yyvyan

F. Vvvvnn (ISdl). :jn Kc-av. (;5.

-•"Taiiton V. Cvoh (ISdDy. 4 Abb. App. N. Y. 358; s(>o also ^ an

Loan V. Sriuires (ISSOi. 2:? Abb. N. C. N. Y. 230.

"Bed.'ll V. lIolTman (IS.MO). 2 Pai. N. Y. 11>0: KoppinRor v.

O'Donnell (1880). IC R. 1. 417; a id see chapter XY.
=-\Y<'stcni ('jinjida v. Conrt (1877). 25 (Jrant. Out.. 151.
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plead, where a portion of the loan is held back to satisfy

a mechanics' lien, and the balance is also claiined by an

execution creditor of the mortgagor's predecessor in title."

Ratepayer.^-A ratepayer who is taxed in two different

places for the same real or personal property, which is only

liable to be taxed once, and when it is doubtful to which

place the right to tax belongs, may interplead, and compel

the tax collectors to settle the right between themselves.-*

Ho cannot interplead, however, Avhen the tax claimed by

one collector is double that demanded by the other, be-

cause he then has an interest in paying the lesser siira/^

The remedy of a taxpayer under such circumstances, is, in

some cases, said to be more in tlie nature of interpleader.-®

Executors and administrators.—An executor has such

an interest in property which comes to his hands as ex-

ecutor, and for which he is sued by a person claiming by

title paramount to that of his testator, as precludes him

from calling on parties claiming under the will to inter-

plead with such stranger. He cannot ask legatees, whose

interest, it is his duty to protect, to assume the burdens

of litigation which his othce of executor imposes on him.-'

The same rule applies to an administrator,-* and has been

applied where the adverse claims were by the next of kin,

and an assignee.-'* The proper course, for an executor or

an administrator, is to apply to the court for directions.^*'

There are cases, however, in which an executor or an

administrator may obtain relief by way of interpleader.

Thus an executor may interplead, when the description of

a legatee is in some respects applicable to different per-

sons, each of whom claim the legacy ;^^ where a debt is

=^ Franco v. Joy (1894), 5G Mo. App. 433.

"Mohawk v. Clute (1834), 4 Pai. N. Y. 384: Thomson v. Ebbets

a 824), Hopk. N. Y. 272; Kobson v. Du Bose (1887), 79 Ga. 721.
== Greene v. Miimford (1856), 4 R. I. 313.

"Redlield y. Supervisors (1839), 1 Clarke Eq. N. Y. 42: Dorn
V. Fox (1874), 61 N. Y. 264; see also chapter XV.

"Adams v. Dixon (18.50), 19 Ga. 513; Davis v. Davis (189.5),

21 S. E. Rep. Ga. 1002; Fitts v. Shaw (1900), 46 A. 42 (R. I.).

=* Blue V. Watson (1882), 59 Miss. 619.
=» Stevens v. Warren (1869), 101 Mass. 564.

^Dunu V. Campbell (1890), 19 Atl. Rep. 1099.
" Morse v. Stearns (1881). 131 Mass. 389.



28 THE LAW OF INTERPLEADER.

claimed by both the executor and the trustee of the tes-

tator's deceased creditor;^- or where the fund is claimed

bv a bank in whose favour the beneficiary has drawn on the

executor, and by the solicitor for the beneficiary who has

established the fund and claimed a lien for his costs and

disbursements.^^

So, the executor of a judgment debtor has been allowed

relief, when the debt was claimed by three parties, an

assignee of the debt, the judgment creditor's assignee in

insolvency, and the solicitor of the judgment creditor who

claimed a lien for costs f* the administration of a deceased

mortgagor, where the mortgage moneys were claimed by

a creditor of the mortgagee and by the latter's assignee ;=*'

an administrator, where the moneys in his hands Avere

claimed by the heir and by a purchaser from the heir;'*^ an

administrator with the will annexed, where there was a de-

ficiency of assets, and claims were made by devisees and

legatees;"' while an executor sued by a creditor of a lega-

tee, and also subjected to a demand from the legatee's

wife has been allowed relief.^^

An executor, cannot however, interplead, until he has

proved the will, and thus made himself a debtor by stand-

ing in the place of his testator by virtue of the probate.^"

An administrator, who is also heir,**' or an executor,

who is also the residuary legatee, are as such, both inter-

ested in the fund, and cannot have interpleader."

An executor who has brought in his accounts and ob-

tained an order directing how he is to cjistribute the funds,

cannot then obtain relief by interpleader, upon a party

not in the accounts claiming, the executor having known of

^MVriKlit V. W:ir<l (1827), 4 Russ. 21.').

•Miirvis V. BciuMlict (1S!»1), 87 N. Y. St. Ucpr. oSS; Davis v.

Benodict (LS'Jll, 20 Civ. Pro. X. Y. 2(;(;.

»*.T(in('.>^ V. Tlioin.is (1S."14). 4 Myl. iV <'r. ISC.

•'Ciiimon V. Kiuiifv (1S^:'>), 1 Sin. vS: M. ."».") (:Miss.).

^•Sossioiis V. .MnnsH.-ld (l.Sr.4t, :V.\ (Jn. U Suplt.

"Towle V. Swnsc.v (1870), IOC, Mass. 100.

"First Niitioiiiil Bank v. Bocbo (1!M)0). .-.(', N. E. 4Sr. (Ohio).

""Mitrlicll V. Smart (1747i. '.\ Atk. <;0<;.

^"I>incnln V. Untlan.l (lS.-.2». 24 Yt. <;:!!».

*' Lad.l V. ("li.isc (1S!I2|. I.V. ^L•lss. -117.
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the claimant but neglected to bring him into the Surro-

gate Court.''^

An administrator ^yho has been ordered by a probate

Court to pay over the estate to the beneficiaries entitled,

cannot under ordinary circumstances maintain interpleader

against those claiming the benefit oi; the order. The order

is conclusive, unless appealed from. If it is general, not

naming the distributees, the administrator may obtain a

si^ecific order. ''^

Attorney.—A solicitor or an attorney, may in some in-

stances interplead, when moneys collected for a client, or

held for him, are claimed adversely.'** A solicitor, who

was employed by one member of a firm, after its dissolution,

to collect a debt owing to the firm, was allowed relief when

the moneys collected were claimed adversely by the former

partners.*"

Agent in equity.—It is a well defined rule in equity,

that an agent cannot call upon his principle to interplead

with a stranger, that is with a person claiming by title

alleged to be paramount to that of the principal, and this

is founded upon the doctrine that interpleader will not lie,

when the claims are adverse and independent of one an-

other, and for the further reason, that rights and liabili-

ties exist between such parties independent of the title to

the property.*^ But if the principal has created a subse-

quent interest in some other person, the agent may main-

tain a bill of interpleader, because then the same debt or

duty is claimed.*^

*' Baker v. ^rown (1892), 64 Ilun. G27.

"Freeland v. Wilson (18.53), 38 Mo. 380.

"Gibson y. Goldthwaite (1845), 7 Ala. 281; Beers v. Spooner
(1838), 9 Leigh Ya. 1.53; Friedman y. Piatt (1889), 21 N. Y. St.

Kep. 190; Sammis y. L'Eugle (1883), 19 Fla. 800. Contra, Maryin
y. Ellwood (1844), 11 Pai. N. Y. 3(35.

'" Perkins v. Trippe (1869). 40 Ga. 225.

*«Cra%yshay v. Thornton (1837), 2 Myl. & C. 1; Nickolson y.

Knowles (1820), 5 Mad. 47; Watts y. Hammond (1855), 3 W. R. 312;
A'osburgh y. Huntington (1862), 15 Abb. Pr. N. Y. 254; Snodgrass y.

Butler (1876), 54 Miss. 45; Whitbeck y. Whiting (189.5), 59 III.

App. 520; McLaughlin y. Pitt (1889), 6 N. S. Wales W. N. 109.
"' Smith y. Hammond (1833), 6 Sim. 10; Cra\yshay y. Thornton

n837), 2 Myl. & C. 1; McFaddeu y. S^yinerton (1900), .59 Pac. 816
(Oregon).
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Agent under Interpleader Act.—An agent may, how-

ever, interplead his principal and a stranger, under the

statutory provision, which allows relief although the titles

of the claimants have not a common origin, but are adverse

and independent of one another.'*^

Carriers and bailees.—Common carriers and bailees of

goods and chattels cannot as a general rule interplead in

equity,^" unless the claims are connected or have a common

origin,^" but can under the English practice. It has been

said, that the remedy is for their protection against actions,

Avhich may be brought or threatened by rival claimants,

and does not extend to good^s in the possession of a car-

rier, whicli have been seized by an officer of the law under

legal process.^^

A railway company, from which goods are claimed by a

person holding the bill of lading, and who is other than the

person named in the bill, may have relief when the person

named in the bill also claims. ^^

In Scotland a railway company may have similar relief

by the process of multiplepoinding.''^

Ship captain.—The captain of a ship, may in some cases

have relief by interpleader, when two parties claim ad-

versely under the bill of lading.-"'*

Harbour commissioners.—Harbour commissioners having

money in their hands to pay freight, may interplead when

it is claimed by two parties. °^

'•'' St't' under topic
—"Claims must be connected," C. V.; Ware

V. Western Bank. T. & II. Pr. Pa. 433.
*" Whitney v. Cowan (1878), .5.5 Miss. (\2C>; l^UCitwv v. Adams

(18.57), J4 Kow. Pr. N. Y. 4(n. Co»<w SHuiyli r v. llarj^ons (18(!.5),

28 How. Pr. N. Y. 245. See under heading Doctrine of Indei^endent

Lia])ility.

•'"Crawford v. Fisher (18421. 1 Hare 4.'i0; Pearson v. Cardon
(1831). 2 Kuss. & :M.v1. (iOC; .VIcFad<len v. Swinerton (1000). .50

Pac. SK; (Orepon).
" Meroliants' Bank v. Peters (1884). 1 Man. 372.

"Brock V. Soiithern Railway Company (1805). 44 S C. 444.
^ North British Ry. Co. v. White (1881). Court of Session.

P.. 97.

'^^Lowe V. Richardson (1818), 3 Madd. 277; Morley v. Thonip-

S(m (1810), 3 :Mad<l. Index 5(;4.

"Belfast V. Lowther (1804), 10 Ir. Ch. R. 34.
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Warehouseman.—A rather fine distinction has been

drawn in interpleader between a private and a public ware-

houseman. It was said that the private warehouseman

could not interplead, because he was the agent of the prin-

cipal depositing the goods, but where goods were deposited

in a public bonded warehouse the person holding was

the agent also of the person entitled, and interpleader

might then be maintained against contending claimants.^'*^

Subsequently however, this distinction has been held not

to be correct. ^^

Auctioneer.—An auctioneer in making a sale, is consid-

ered the agent of both the vendor and the purchaser, and

hence he becomes a mere depositary or stakeholder of that

part of the purchase money which by the conditions of

sale is required to be paid down. If the contract fails, and

both parties claim the deposit, the auctioneer, not being

able to decide between them, is entitled to relief by inter-

pleader to compel them to adjust the matter between them-

selves.^® Formerly, an auctioneer could not interplead,

if he sought to retain his commission out of the moneys

in his hands ;^'' but now he is entitled to be relieved and to

have his charges as well."**

Trustees.—A trustee cannot ordinarily compel his cestui

que trust to interplead with another,"^ because he has a

duty to perform and cannot be said to be disinterested.

But he can, if an assignment by his cestui que trust is dis-

puted.**-

In Scots law the process of multiplepoinding is the

common mode by which trustees seek to obtain judicial

exoneration. Accordingly a trustee holding an estate is

''5 Cooper V. De Tastet (1829), Taml. 177.
" Ci-iiwshay v. Thornton (1837), 2 Myl. & C. 1.
'* Fairbrother v. Prattent (1818), 1 Dan. 64; Hoggart v. Cutts

(1841), 1 Cr. & Phil. 197; Bleeker v. Graham (1836), 2 Ed. Ch. N. Y.
647.

''Yatts V. Farebrother (1819), 4 Madd. 239; Mitchell v. Hayne
(1824), 12 Sim. & Stu. 63.

"» Best V. Hayes (1863), 1 H. & C. 718.

"Bird V. Fak (1861), 2 Pinn. Wis. 69.
•==36 & 37 Vict. c. 66, s. 25 (6). Eug.; E. S. Ont. 1897, c. 51,

s. 58 (6).
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penmittecl to throw it into court by a miiltiplepoinding

where there are competing and hostile claims, where the

beneficiaries will not concur in granting a valid discharge/'

where there is a question as to the validity of the trust

deed,®* or where there has been great delay in winding up

the estate/" The process is to be considered not merely

one of multiplepoinding but also of exoneration.*'*'

A debtor.—A debtor, as a general rule, can interplead

when the debt owing by him is claimed by different per-

sons, as by his creditor and his creditor's assignee in bank-

ruptcy, *'' by his creditor's ordinary assignee and his credi-

tor's trustee in bankruptcy,"* by his creditor's assignee and

his creditor's judgment creditor;*'^ or by his Judgment

creditor and his judgment creditor's solicitor claiming a

lien for his costs.'^*'

But a debtor cannot maintain a bill of interpleader, in

which he seeks to stay the action of the first claimant, until

it can be determined, whether the second claimant owes the

first a sum which can be applied on the debtor's liability;"^

nor can he interplead, as will be pointed out presently,

when he has allowed his debt to ripen into a judgment

against him, knowing all the while of another claimant."^

Where moneys payable by a judgment debtor in Scot-

land for costs, were claimed by creditors of the judgment

creditor and also hj the law agent, who had recovered the

judgment, nmltiplcpoinding was held competent."^

«• Conncirs Trusteo v. Chalk (1878), Ct. of Session. Z, R. 37.">;

Kyd V. Wiiterson (1880), Ct. of Session, 7 R. 884; Ogilvy v.

Chevallier (1874), Ct. of Session, 1 R. (««.

•"Hall V. Mao.lonalfl (18!)2). Ct. of Session, 10 R. .1G7.
« Dunl)ai- V. Sinclair (18.^)0), Ct. of Session, 13 D. .54.

•* Blair v. Blair (180.3), Ct. of Session, 2 M. 284. For c.ise when
relief refused see Mackenzie v. Sutherland (1895), Ct. of Session,

22 R. 2.33.

«' Lowndes v. Cornford (1811), 18 Ves. .Tun. 20t>: coiitra Harlow
V. Crowley (1818), 1 Buck. 273.

'"•Re Hilton (1S!»2). f;7 L. T. .504.

"Drake v. AVcodford (1800). 33 N. Y. St. Rep. 004.
'" V. Bolton (1811), IS Ves. .Tun. 202.
" Smith V. Knhl (1874). 2.". N. .T. V^q. .38.

"Collins V. AiiKcll (1887), 72 Cal. .5i:{.

"I'ojlard V. r;allow:>y (1881), Ct. .)f Session. R. 21. For reliof

refused, sc." Mitchell v. Stradian (1800). Ct. of Session. 8 M. 154.
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Garnishees. — A garnishee can ordinarily interplead,

when the debt, which the attaching creditor is seeking pay-

ment of, is also claimed by a third party, such as an

assignee of the judgment debtor;'^* or where the third

party is a judgment creditor of the judgment debtor.'^^

A garnishee can always file his bill in equity,'*' but it has

been held, that he is not a defendant within such inter-

pleader statutes, as give a defendant who is sued, the

right to interplead, when a third party claims the same

debt."

On the principle, that interpleader does not lie after

a judgment has been recovered by one of the claimants,

a garnishee cannot interplead, when a claimant appears

after the attaching order has been made absolute ;'^^ nor

can he obtain relief, when the debt has been attached by

different creditors, and each has obtained an attaching

order, which may result in the garnishee being compelled

to pay more than the amount of his debt;'^^ nor after judg-

ment has been had against him by both an attaching credi-

tor and a third party.^** Under the Mississippi Code, a gar-

nishee may interplead after judgment, if previous to judg-

ment he had no notice of the adverse claim.^^^

"Iglehart v. Moore (1858), 21 Texas 501; Hardy v. Hunt (1858),
11 Cal. 34.3; Livingstone v. Bank (1893), 50 111. App. 502; Rodgers
V. Santa Glaus Co., 27 W. N. C. Pa. 574; Pratt v. Myers (1892),
28 Abb. N. C. N. Y. 4G0; Morln v. Bailey (1878), 55 Miss. 570;
Pope V. Ames (1890), 25 Pac. Rep., Oregon, 393; Kelly Grain Co.
V. English (1896), 34 S. W. Rep. (Texas) 651; Davidson v. Douglas
(1865), 12 Grant, Ont., 181; Arniit v. Hudson Bay Company (1886),
3 Man. 529; McPhillips v. Wolf (1887), 4 Man. 300.

"Webster v. McDaniel (1862), 2 Del. Ch. 297; Hastings v.

Cropper (1867), 3 Del. Cli. 165; Mosher v. Bruhn (1896), 15 Wash.
332.

'"Henderson v. Garrett (1858), .35 Miss. 554; Horton v. Grant
(1879), 56 Miss. 404; Wilbraham v. Horrocks (1879), 8 W. N. C. Pa.
285; Hamilton v. Hitner, 3 Montg. Pa. 195.

"Kerr v. Fullerton (1867). 3 Ont. Pr. 19; Spencer v. Conley
(1876), 26 Upper Canada C. P. 274; Hamilton v. Bovaird (1876).
10 Ir. L. T. R. 167.

'* Randall v. Lithgow (1884), 12 Q. B. D. 525; Providence v.

Barr (1890), 17 R. I. 131.

•"Victoria v. Bethune (1877), 23 Grant. Ont., 568; 1 Ont. App.
398.

»o Yarborough v. Thompson 0844). 3 Smed. & M. 291 Miss.;
Donaher v. Prentiss (1867), 22 Wis. 311.

^' Dodds V. Gregory (1883), 61 Miss. 351.

M.L.I. 3
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A garnishee cannot call upon the attaching creditor to

interplead with the execution debtor ;'*^ nor can a garnishee

have relief when the third part}' is the attaching creditor's

assignee in insolvency, and the claim might have been dis-

posed of in the garnishment proceedings;*^ and when a

statute prohibits the issuing of an injunction to stay

attachment proceedings, a garnishee cannot call upon the

attaching creditor to interplead with a third party claiming

the debt, so that the attachment proceedings shall be

stayed.**

Where two suitors are ."seeking to recover from a general

debtor, the one upon express contract, and the other upon

garnishment, this has been held no sufficient identity of

claims as contemplated by the Idaho Code.*^

Acceptor of a bill.—The acceptor of a bill of exchange

may obtain relief, when the debt secured by the bill is

claimed by two different parties,*" and so may the drawer.*""

Maker of a note.—The maker of a promissory note is

also entitled to protection when conflicting claims arise.**

Municipal corporation.—A municipal corporation has

been held entitled to relief by interpleader, where one-half

of a fine for violation of a licpior law was claimed by two

parties, each alleging that he had instituted the proceed-

ings in which the fine had been imposed ;*'* also, where dam-

ages awarded for land taken by a corporation, were claimed

^= United States v. Wiley (18(U). 41 B.irh. N. Y. 477.
« Tic-ken v. Yietoiia (1S7!)|, 44 TJ. C. Q. B. ;{72.

**MeWhirter v. Halsted (188.")), 24 Fed. Kep. k>2.S, N.J.

'^MeCauley v. Sears (1893), 34 rue. Rep. 814.

'^'Gibhs V. Gibbs (18.'8), (> W. It. 41.">; (Gerhard v. Montajjne
(1889), 38 W. K. 76; Ke^'an v. Searle (1S40), 9 DowL 193: Contra
Baker v. Bank of Australasia (18.-.7I. 1 C. B. N. S. .^)1.'>. For the
same relief in Scotland, see Af,'new v. AVliite (1899). Ct. of Session,

1 F. 102(;.

^'Bell V. limit (1848), 3 Bar)). Cli. X. Y. .".91.

"M'an Buskirk v. Roy (18.">3). 8 How. Vv. X. Y. 425; Howe v.

fJiffr.rd (1.S73). m Barl). \. Y. .197: Rolirer v. Tnrrill (18(50). 4 Minn.
407: Briant v. R 1 (1.S(;2l, 14 X. .1. F(i. 271; Fahie v. Lindsay
(ISSdi, 8 On-Kon 474: Fiteli v. Brower (188(;). 42 N. .T. Eq. t'.OO;

Beelitel v. Siieafer (1888|, 117 Pa. St. .".."; M<-nintoek v. Ilelberp

(1S97I. 108 III. .3.S4: Gill v. Gook (1809), 42 Vt. 140; Pool v. Lloyd
(1843). 40 :\rass. .'2.'..

'>''Webj:ter v. Hall (1880), 00 X. II. 7.
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by two."" Where a balance due for bridge plans, was claimed

by the engineer who prepared them, and by his solicitor

Avho acted in ascertaining the amount, and who claimed a.

lien for his costs, a city corporation wa.s allowed to inter-

plead.'*^

A bank.—Upon the general principles of equity juris-

prudence, a bank may be entitled to relief by bill of inter-

pleader, against separate and adversary parties, who claim

title to moneys therein deposited, and that, whether the

money was deposited by the claimants jointly or not/-*- It

may also interplead, when adverse claims are made to shares,

of the bank'.s stock, or to dividends thereon,*''^ or to property

of any sort deposited in the bank for safe keeping.''*

But a savings bank cannot interplead, when sued by

the holder of a draft, which has not been accepted. ^^

Safety deposit company.—A safety deposit company may
also interplead over property left in its custody.^*^

Surety company.—A surety company will be relieved

when two adverse parties claim a sum of money for which

it is liable.!"

»» Barnes v. New York (1882), 27 Huu. N. Y. 230; Keller v.

Bading (1890). 04 111. App. 198.

^'City of Atalanta v. McDauiel (1895), 90 Ga. 190.

"^Crelliu v. Leland (1842), .Tiu-ist. 7.33; City Bank of N. Y. v.
Pkelton (1840). 2 Blatehf. N. Y. 14; German Exohanffe Bank v.

Board of Commissioners (1879), 57 How. N. Y. 187; Smith v.

Emigrant Industrial Savings Bank (1888), 17 N. Y. St. Rep. 8."2;

Bruggemann v. Bank of the Metropolis, 1 Rob. C. C. X. Y. 80; Dii
Bois V. Union Dime Savings Institution (1895). 89 Hun. N. Y. 382r
Harrisburg Bank v. Heister (1875), 2 Pears Pa. 2.55; Rahway
Savings Institution v. Drake (1874), 25 N. .T. Eq. 220; First Na-
tional Bank v. West (1874), 40 Yt. (533; Dickensohied v. Exchange-
Bank (1880), 28 W. Ya. .340; Foss v. First National Bank (1880),

3 Fed. R. Col. 185; Wayne County Savings Bank v. Airey (1893),
95 Mich. .520; Royal Bank of Scotland v. Price (1893). Ct. of
Session. 20 R. 290; Commercial Bank of Scotland v. Muir (1897), Ct.
of Session. 25 R. 219.

»^ Providence v. Wilkinson (1S57), 4 R. I. .507; Cadv v. Potter
(1809), .55 Barb. N. Y. 403.

°' Langston v. Boylston (1793), 2 Ves. .Tun. 101; Nolan v. Lon-
don (1889), N. S. Wales W. N. 127.

»'I\Iaster v. Bowery Savg. Bank (1900). 03 N. Y. S. 9(U.
"« Mercantile v. Dinion (1893). 55 N. Y. St. Rep. 209; Mercantile-

V. Huntingdon (189.5), 89 Hun. N. Y. 405.
'" Bacon v. American f?urety Co. (1900), 53 App. Div. 1-50 N. Y.
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Insurance companies.—Insurance companies very fre-

quently require protection, in respect of adverse claims,

when insurance moneys become payable, and relief will be

afforded to life,'*' and fire ^~* insurance companies, as well

as to fraternal orders and benefit societies.-'^

Lottery company.—Lottery companies have been al-

lowed relief, as where a lottery ticket which had won a

prize was claimed by two persons.^

A purchaser.—A purchaser of goods may interplead, as

where two persons each claimed to be the vendor, and

each claimed the price;' where a purchaser was sued by an

assignee of the vendor, and alleged that he had been made

a garnishee in a foreign attachment proceeding, at which

time he had no notice of the assignment he was allowed

to interplead.^

Hotel guest.—A guest at a hotel may interplead when

payment of his bill is asked by two persons, each claiming

to be owner of the hotel.*

A bishop.—A bishop has been allowed relief by inter-

pleader, where he had acted under a writ of fieri facias de

hvnis ecclesiasticis.^

Church officers.—In Scotland the officers of a church,

whose school house had been expropriated by a railway

company, were allowed to raise a multiplepoinding where

'• Spring V. South Carolina Insurance Co. (1823), 8 Wheat. U.
S. 2(i8; Enierifk v. New York Life (1878(. 4(» .Md. :>,.j2: Clark v.

Mosher (1887), 107 X. Y. 118; Hartford Life and Annuity Ins.

Co. V. Cummings (181)7), .")() Neb. 23(i; Mc-Kenzie v. ^tna (1879).

Ilnssell Eq. Dec. Nova Scotia 346; Woohvorth v. Thcenix (1898),

25 App. I>iv. N. Y. ()29.

""Paris V. Gilhani (1813). Cooper p. .^>9: Sexton v. Home I'ire

Insurance Co. (1898), TA N. Y. S. 8(j2.

•^ Feldman v. (Jrand Lodire (1^92). -1(5 X. Y. St. Rep. 122; Order

of the (iolden Cror^s v. Merrick (180."»). 1()3 Mass. 374; Sullivan v.

ivniu'hts of l""atlier Matthew (L8!)7,. 73 Mo. App. 4.3.

' Yat.'s V. Tisd:!le (l.s:!7). '.) Ed. Ch. N. Y. 71: Louisiana v.

Clark (ISS:-,), H; Fed. Ki'p. (Lou.) 20.

='.lolinst<.n V. Lewis (18t;7). 4 Aid). N. C. Pr. X. Y. 150; Tynan
V. Cadenas (1885). 3 How. Pr. X. S. N. Y. 78.

•' Barnes v. Banihertrer (1900). 190 Pa. St. 123.
* Cill V. Scrope (18.50). 2 Ir. .Tur. O. S. 182.
" Hanunon v. Xavin (1841), 1 Dowl. X. S. 351.
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the damages paid were claimed by a school board and a

kirk session.''

Assignee for creditors.—An assignee for creditors, who
had in his possession, a fund, the proceeds of goods sold by
him, was allowed relief by interpleader, where the money
was claimed by the creditors, and by chattel mortgagees."'

A claimant cannot interplead.—An action of inter-

pleader cannot be maintained, by one of several claimants

of a fund in the hands of a third party, but only by such
third person himself.* The debtor alone, and not the credi-

tor, is the proper party to institute proceedings.^ If ihe

remedy be not a.sked by a defendant of record, a third party
will not be allowed to intervene.^"^ Therefore where the

interpleader was not commenced by the applicant himself,

but by the applicant's attorney, at the expense and for the
benefit of one of the two claimants, after the other had
recovered judgment in an action brought against the appli-

cant, and in defence of which the same attorney had
pleaded the right of the first claimant, it was held that to

allow interpleader to be maintained, would be to contra-

vene the general principles of equity." The protection

required is for the holder of the fund, and if he does not
invoke it for himself, another cannot do it for him. Courts
of justice are not open, like tournaments, for knights errant

to enter and tilt at pleasure. ^-

A different rule in Scotland.—In Scots law the practice

in an action of multiplepoinding is different, for there the

process may be raised by a competing party in the name of

the neutral person, that is a claimant may commence the

proceeding in the name of the holder of the fund.^^ More

"Moiiklaiul V. Bargetldie (1893), Ct. of Session, 21 R. 122.
' Re Gregg's Assignment, Fee v. Wolfe (1898), 74 Mo. App 58.

See Castner v. Twitchell (1898), 91 Me. 524; and chapter XI.
"Arn V. Arn (1899). 2 Mo. A. Repr. 734; Wenstrom v. Bloomer

(189.5), 85 Hun. X. Y. .389.

"Kortjohu v. Seimers (1888), 27 Mo. App. 271.
'"Allison V. Elberson (1874), 1 W. X. C. Pa. 388; Good y. Briggs,

5 Knlp. Pa. 199; Browning v. Ililig (1897). (59 Mo. App. .594.
" Provident Institution v. White (1874). 115 Mass. 112.
'' Porter v. West a88'j), G4 Miss. 548.
'•nVinchester v. Blakey (1890), Ct. of Session. 17 R. 104t5;

.Taniieson v. Robertson (1888), Ct. of Session, IG R. 15.
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indulgence is accorded when the person in possession him-

self applies.^*

A servant.—A servant cannot have interpleader, when

it is his master who is in danger, thus, where rival claim-

ants took proceedings against a ship, in respect of goods

which had been on board, it was held that the captain could

not interplead, because the proceedings were not against

him but against the ship, the parties really recjuiring relief

being the owners.
^'"^

Agent for his principal. — An agent cannot institute

proceedings on behalf of his principal, the latter must inter-

plead himself.^^

Owner of building in course of erection.—The owner

of a building, newly erected, or in course of erection, may
require rival claimants, such as the contractor, sub-con-

tractor, or assignees, or creditors of these, to interplead,

and to establish between themselves their demands against

the moneys owing upon the building contract.^'

It has been held in ]\Iaryland, however, where some of

the claimants were lienholders, and the owner admitted

a balance that was not sufficient to pay them in full, that

the o\vner could not maintain a bill of interpleader, be-

cause the lien holders are not restricted to the amount

due the contractor. They have no concern in the state of

the account between these parties, they make their claim

against the building, and they have a right to be paid by

a sale of it. The effect of allowing interpleader, would be,

to make the lien claimants accept the personal responsi-

bility of the owner, in place of their security on the build-

ing, and to compel them to determine by litigation with

each other, the dividends wliieh lliey should R'ceive. This

cannot be done.'"

" Fi-iis.-r V. W:ill;u-c (1S1»:'.I. Ct. of Session. 2<t li. :{74.
'• S.il.licifh V. Kiiss',11 (ISCC). L. K. 2 E(i. 441.

'MlfclumT V. <;illi;.';ni (ISSC). L'S W. V:i. T.'D.

"Tn-nlon v. Ilc'itli (ISC.L'i. l."i \. .1. E(i. 22; Iiidi-pciulfiit Sdiool

Dlstrift V. Miinlis (1S!>S). IOC, Iowa 2!»r.; T.iipciitii v. Lcttii-i-i (lS<.»t»,

44 At!. T.V) (Coim.); Hussf v. Voss. 1.", W<m-U1.v Law Bulli'tin .^t42

(Ohio): Scliool District v. Weston (187.".). .''.1 Mi.-li. HG.
•" Aniin. n.!:il(> v. Aml.TSon (ISSfti. 71 Md. 12S.
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Defendant in replevin.—A defendant in a replevin action

cannot compel the plaintiff, and an adverse claimant of the

property, to interplead, he mnst deliver it to the sheriff."

Tax collector.—When a tax collector has sold a prop-

erty for arrears of taxes, and has a surplus which is claimed

by the former owner and his mortgagee, he may protect

himself by interpleading.^"

In mandamus.—A person to whom a writ of mandamus

is issued in England or Ontario, in respect of which he

claims no right or interest, or whose functions are merely

ministerial, may in a ease of difficulty, bring before the

court all persons claiming any right or interest in or to

the matter of the mandamus, and the court may make an

order as upon an ordinary interpleader application.-^

Subordinate judicial officers.—Subordinate judicial offi-

cers, who are clothed with the duty of distributing funds

among certain beneficiaries in pursuance of a decree or

order, cannot have relief by interpleader, when claims are

made conflicting with the direction under which they are

acting. Thus, where a Master in Chancery had the cus-

tody of a fund, merely for the purpose of distributing it

under a decree in partition, it was held that a bill of inter-

pleader would not lie, for the purpose of determining the

rights of persons claiming to be assignees of a distributee."

In the same way, interpleader was refused to commissioners,

appointed to make partition or sale, where conflicting claims

were made to the proceeds after a sale.^" The reason for

this is, that the officer runs no risk in obeying the direc-

tion of the court, and so needs no protection.

The sheriff at Common Law.—Courts of Common Law, in

England, always gave the sheriff, before there was any

^^ Lynch V. St. John (1878), 8 Daly N. Y. 142. Contra, Mc-
Donahl v. Kortosk (1890), Nova Scotia Digest 752.

-"McDiiffee v. Collins (1897), 117 Ala. 487.
-1 Eni?lish Crown Office. Rule 76 of 188G; Ont., Rule lOSG of

1897.
^- Moore v. Partlow (1899). 84 111. App. 3G1; Partlow v. Moore

(1900), 50 N. E. 317 (111.): Campbell (1870). Ct. of Session, 8 M.
988 (Scotland).

-' Michenor v. Llovd (18G3), IG N. J. Eq. 38.
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Interpleader Act, all the protection due him as a public

officer, when he acted within the scope of his duty. As
between the sheriff, a judgment creditor, and a third party

claiming goods taken in execution, the court took care,

that the sheriff should not be made an instrument of try-

ing at his own expense the validity of the claim. The
course was, to interfere when he came promptly and had

acted indifferently and equally between the parties, and to

administer to him, all the equity which a court of equity

would give upon a bill of interpleader, and this was uni-

formly done upon motion.'-* The courts, on the suggestion

of a reasonable doubt, protected him, by enlarging the time

for making his return, until the rights should be tried

between the contending parties, or until one of them had

given him a sufficient indemnity.-^ Thus, where a claim-

ant sued the sheriff for trespass, and neither party would

indemnify him, the court on the principle that a sheriff

must not at his own expense fight the cause of the con-

tending parties, stayed the proceedings until an indemiiity

should be given.-"

In English Courts of Equity.—In England, the oldest

rule in equity was, that a sheriff was precluded from stat-

ing a case of interpleader, when property taken in execu-

tion was claimed by a stranger to the writ, because the

sheriff had to admit, that as to some of the defendants he

was a wrongdoer.-' By 188(5 however, the ]\[astcr of the

Rolls said:—I doubt, having reference to modern decisions,

whether I should be disposed to fix the rule so tigiitly, as

to say, that a sheriff cannot now file a bill of interpleader

at all. But, it is clear, that he cannot do so until he has

informed the judgment creditors of the adverse claim, and

ascertained whether they will resist the claim, or give the

-' BcniiiMroiii V. FairliiMjtluT (IMliTj, 7 B. «& (J., p. o81.

'^Tidd's C. L. Pr., 8tli Ed. (1824), p. lOoT.
'"' Keavan v. Dawson (IKiU), (j Bing. TViC.. Sco also Bolt v.

Stainvay (171»4), 2 Anstr. n.lO; King v. Bridges (1817), 7 Taunt. 2!M;

Dewey v. White (1871), (\~t N. Car. 225.

-' Slingsley v. Bonlton (1S1:{). 1 Ves. & B. :VM; Onyon v. Wash-
bourne (l.S.')(»). 14 Jur 45)7.
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goods np.-* Finally, it became the practice in equity to allow

the sheriff a bill of interpleader, when conflicting equitable

claims were made to the property seized. -**

In United States Courts. — In the United States, the

equitable practice has been somewhat variable. Sometimes,

following the early English Rule, the sheriff has been re-

fused his bill.^" Under other conditions he has been held

entitled to it, as where some of the defendants by unusual

instructions have placed him in his difficulty ;^^ or where,

the claimants are two contending execution creditors, or an

assignee in bankruptcy of the execution debtor and the ex-

ecution creditor, becau^se as to them he cannot be held a

wrongdoer.^2 In one instance, he was allowed a bill, but

without an injunction to stay any suit against him.-^'^ In

other cases, he had been allowed his bill apparently as a

matter of right.-"'

British Statutes.—The English Act of 1831, was the

first interpleader statute for the relief of sheriffs, and other

officers. It permitted the remed}^ whenever goods taken

or intended to be taken in execution, were the subject of

claims by assignees of bankrupts, and other persons, not

being the parties against whom the process issued. The
original enactment is continued in the present English

Eules, which provide, that relief by way of interpleader may
be granted where the applicant is a sheriff or other officer

charged with the execution of process, and claim is made
to any money, goods, or chattels taken or intended to be

=' Daltou V. Furness (18(36), .35 Bear. 461. See also Tuftoii v.

Hardinjr (18.59), 6 Jur. N. S. 116.

-"Hale V. Saloon Omnibus Co. (18.59), 4 Drew, p. .500: Child
V. Mann a867l, L. R. 3 Eq. 806; Daniell's Chy. Pr., 4th Ed. (1871),
ii. 1416.

^" Qninn v. Patton (1841). 2 Ired. Eq. (X. C.) 48; Shaw v. Coster
(1840), 8 Pai. X. Y. 339; Parker v. Barker (18(30), 42 X. H. 78: Mc-
Donald V. Allen (187.5), 37 Wis. 108; Rock v. Cook (18481, 2 Phil.
(Pa.) 691.

'" Shaw V. Chester (18.34), 2 Ed. Ch. X. Y. 40.5.

"Devrey v. White (1871), (35 X. Car. 225; Fairbanks v. Belknap
(1SS3), 135 Mass. 179.

^ Storrs V. Payne (1810). 4 Hen. & M. (Ya.) .506.
^* Henderson v. Richardson (1843). 5 Ala. .349; Krins v. Green

il846), 10 Mo. 195; Lawson v. .Jordan (1858), 19 Ark. 297; Turner
V. Lawrence (1847), 11 Ala. 426.
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taken in execution under any process, or to the proceeds or

value thereof, by any person other than the person against

whom the process issued. A clause, essentially similar, ap-

pears in the interpleader s;tatutes which are in force in Ire-

land and in other parts of the British Empire."''

United States Codes. — In 1848, Pennsylvania adopted

the second part of the English Act of 1831 for the relief

of sheriffs, it has also been copied by Virginia and AVest

A^irginia; while the following States have enacted a less

comprehensive provision, which allows a sheriff to inter-

plead when he has been sued and is defendant in an action,

namely. Arkansas, Indian Territory, Iowa, Kansas, Mis-

sissippi, Xebraska, Ohio, Oklahoma and Wyoming. It has

been held in Pennsylvania, that so long as a claim to the

property exists and is undetermined, the sheriff has a

right to interplead.^®

In the other American States, there are a variety of pro-

visions by which a sheriff is as a rule only partially protected

from his difficulties. In some he may empanel a Jury

to try the claimants' titles. Sometimes this is looked on as

a judicial provision, sometimes not. while in many States

the decision is not binding on the claimant. In other

States, following the practice in England before the inter-

pleader Act, the sheriff may demand a l)ond of indemnity

from the execution plaintiff, and if this is denied him he

must take the risk of refusing to seize, or of abandoning

the levy, if a seizure lias been made. In others, there is

a process by which the clainumt intervenes and takes the

goods, npon giving a bond, the sheriff dropping out. when
the other ])arlics witliout Ids presence determine tlie m;it-

ter between themselves. This is known as Mnterventiou,'

and the claimant intervening is sometimes designated the

iuterpleadci'. but more gcuerally the iuicrvenor.'''

Effect of a sheriff's proseeding.—The nature and effect

ol n slicriir's procct'diug wcrr rt'ceiitly stated by Lord Esher

SfL' Aii;ii'ii(lix.

""ii:iii V. Viiii(i.T[>(.()i (is!»;',i. i.ir; rn. St. ir)2.

"Sec Miirf.-f (.11 Shciifls. V. S. 1S84 c. 13; Frccinfin on Kxecn-
tions. 1!H10: Cap. xvii.
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in England, as follows: A writ of /?. /(/. is put in the hands

of the sheriff, directing him to seize the goods of a par-

tieuhu- person, the judgment debtor. He does seize goods

in the possession of the judgment debtor. Thereupon, an-

other person comes forward and claims the goods as his.

That would put the sheriff in the position of having to

determine whose the goods really are, whether they are

the execution creditors or the claimants. But the legisla-

ture provides, that the sheriff may come to the court, to

determine who is right or wrong, the claimant or the ex-

ecution creditor. As soon as the sheriff has got his inter-

pleader order, he is protected. The court then has to per-

form the duty of determining to whom the goods belong. '^^

Other officer.—The words " sheriff or other otficer " have

been held to include, a lord of the manor,^""^ a coroner *"

when he has sheriff''s duties to perform; a receiver appointed

by the court,*^ as well as the sheriff's under-sheriff, deputy

sheriff, bailiff, or constable, when they respectively require

protection.'*- The Ontario Eule recites, that sheriff shall

mean, a sheriff, coroner, elisor, or other officer.*^

A sub-sheriff cannot interplead for the high sheriff, when
it is the latter who requires protection,** and officers of

inferior courts have been held not to be within the provi-

sions of the Interpleader Act.*^

Sheriff as a stakeholder.—A sheriff may sometimes ap-

ply for relief under the statutory provision for the relief

of stakeholders, when he cannot properly bring himself

under the special provision made for sheriffs. Thus, a

sheriff was allowed to interplead where he had paid the

execution creditor out of the proceeds of the levy, and still

"'Discount Banking Co. v. Lamhafile (1893), T. L. R. 012;
03 I.. J. Q. B., p. 23.

™ Il.butson V. Chaudk'i a841), 9 Dowl. 250.
^"Quintou v. Butt (1800), 5 Ir. .Tur. N. S. 130.

"Levasseur v. Ma&on (1891), 2 Q. B. 7; Wells v. Hews (1870),
24 Grant, Ont., 131.

* I.lnton V. Polloclv, 5 C. C. Pa. 243.
"Ont. Rnle 1102 CC.) of 1897.
"Freeman v. Mountoashel (1849), 12 Ir. L. R. 553.
"Mo.vlan v. Rogers (1848), 10 Ir. 1.. R. 200.
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had a balance in liis hands, which both the execution credi-

tor and the claimant claimed.-*" It has been said too, that

if there is no summary remedy in any particular case, the

court may allow the sheriff to avail himself of the old equit-

able jurisdiction, and permit him to bring an action of inter-

pleader.*''

Sheriff not bound to interplead. — A sheriff is never

bound to interplead under the Act, and a claimant cannot

compel him to take the benefit of it,** because it was passed

for the relief of the sherilT, not of the parties claiming the

property seized.*''

Wliere a sheriff has received instructions with the writ,

that a claim, if made, will be contested, he is not bound

to take interpleader proceedings immediately the claim is

made, without further instructions ;5<' and where goods

seized have been previously assigned by the execution

debtor to a third person, as security for a debt, the sheriff

is not bound to interplead, and thereby enable proceedings

to be taken, but is at liberty to withdraw, though the value

of the goods seized exceeds the sum secured by the assign-

ment, and the debtor has an equity which is valuable.''^

The sheriff's duty in such a ca-se would be to sell the equity

of redemption.

When sheriff refused relief.—The granting of an issue

is a matter of sound discretion, and the refusal of it, leaves

the sheriff in the same position as if it had not been asked,

nor does it affect the right of the claimant, who has no

right to demand an issue."'-

Thc court, although refusing the slieriff's application,

may yet in lieu thereof, enlarge the time for him to return

^"Onnsby v. Wright (1893), 27 Ir. L. T. R. i;U; Waniock v.

Leslie (1882), 10 Ir. K. C. L. (58; Walter v. Niiholsou (18:38), <5

Dowl. r>17; but see Ke (".oul.l v. Hope (18!)3), 20 Out. App. 347, in

which the ('ourt was dividt'd.

*'Stau(lanl v. Ilu^hes (ISS."), 11 Ont. Vr. 220.
*" Harrison v. Forst.-r (lS.3(;i, 4 Dowl. ."kS.

<"I>(iups<'.v V. Caspar (1S.".4|, 1 Out. I'r. ISO; Bain v. Fuuk
(IS(iO), 01 Pa. St. IS.-..

^'McCJcc V. Amlcrs.in (lsr.7l. Yid. L. K. "1.) 114.

•Scarlett v. Hanson (18S3), 12 Q. H. 1 ». 213; l-:n;:lish Ov>]rr

LVii.. r. 12; Out. Knl.- 1112 of 1897.

"P.ain V. Funk (ISf.O), 01 V:\. St. IS."..
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the writ/^ and he is entitled to a reasonable time to make
his return, after the disposal of his application, before an

attachment can issue against him."^ It has been held in Ire-

land, that the Interpleader Act does not abolish the sheriff's

power of proceeding by writ of enquir}-.^^ and he may still

as before the interpleader acts apply to the court to enlarge

the time for making his return. If he is unable to com-

ply with the conditions entitling him to claim relief by

interpleader, or when the case is obviovusly not one for inter-

pleader, his proper course is to apply for an enlargement

of the time to return the writ^*^

Re-interpleader by sheriff.—A sheriff may re-interplead

when a new claimant appears, and the issue will be amended,

so that the new claimant may take part in the contest.'"''

Disposition of the Courts.—The disposition of the courts,

is now, to be more liberal in relieving the sheriff, than

when the Interpleader Act was first enacted;^* although, he

must in numerous cases, not within the statute, take good

advice and do the best he can.-''^
'

One effect of Sheriff's Act.—It is worthy of note, that

although the Interpleader Act was originally passed for the

relief of sheriffs, it is now in a great measure used by credi-

tors as a means of attacking conveyances or other transfers

made by debtors to third parties. The creditor instructs a

seizure, in the face of an adverse claim, and the sheriff

interpleads as a matter of course. The third party, if out

of possession of the property, is forced to be plaintiff in an

issue; and whether in possession or out of possession, has

to give security for what may turn out to be his own goods.

This is often a hardship, because, being unable to give

"" Holn-es v. Mentze (183.5). 4 Dowl. 300: 4 A. & E. 127: Cox v.

Balne (184.5), 2 D. & L. 718: Isaac v. Spilsbniy (1833). 10 Bins. 93.
*Rex V. Sheriff of Herfordshire (18.36). 5 Dowl. 144.
='• Barrett v. Butler (1850). 2 Ir. Jnr. O. S. 32.
=« Bentley v. Hook (1834). 2 Dowl. ,339: Pvoach v. Wrijrht (1841).

8 M. & W. 157; Mutton v. Younsr (1847). 4 C. B. 371; Holmes v.

Mentze (1835), 4 A. & E. 127: 4 Dowl. 300.
" Bryce v. Kinnee (1892). 14 Ont. Pr. .509.

•'•'Darling v. Collatton (188.3). 10 Ont. Pr. 110: Holt v. Frost
(1858). 3 H. & N. 821: 28 L. J. Ex. 55.

•'Bateman v. Farnsworth (1860), 29 L. J. Ex. .365.
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security, and not desiring to have his goods sokl, he will

sometimes make a settlement although he ha^s a good claim.

It has accordingly been held in Ontario, that an issue,

directed on a sheriff's interpleader application between the

claimant under a chattel mortgage from the debtor and

the execution creditor, is a proceeding taken to impeach

the mortgage under the Act respecting Assignments and

Preferences by Insolvent Persons.*^*'

When goods not in possession of debtor.—In Ontario, if

goods be in the possession of a third party claiming tliem,

and not in the possession of the execution debtor, the sheriff

is not obliged to seize, for the purpose of enabling an ex-

ecution creditor to attack the claimant's title in an inter-

})leader issue, unless he has first been furnished with in-

structions in writing, specifying the goods in such a way

that they can be identified, nor until he has been fur-

nished with a bond, with two sureties, conditioned that the

parties executing it will be liable for the costs and expenses

which the sheriff or claimant may be put to, by the seizure

or subsequent dealings with the property.**^

In a recent English case where the sheriff entered the

premises of the claimant and took away the goods by force,

the court refused in the interpleader order to stay the claim-

ant's action for damages.'^

Applicant must come to the court promptly.—A ]ierson

seeking relief by interpleader must come to the court

promptly, either, immediately before or after proceedings

liave been taken against him. He must not delay until a

judgment or verdict has been obtained, for he will then

1)0 too late."^ Nor can he have relief, when by his own

'^^'('olc V. rortcoiis (ISifJi, f) Om. App. 111.
'' U. S. Out. (IS'.tT) <•. 77, s. 22.

'Do Coppctt V. Banictt (11)01), 21 T. L. K. 27:1.

'- Coinisli V. Tanner (1S27). 1 Y. & -T. .'W:V, Yaiboroufrh v.

Thompson aS44), ."J Snii'<l. *: M. Miss. 291: T'nion Kank v. K(Mr
(1K41M, 2 Mi]. Cliy. 4r,0; Fnller v. Tattcrson (lS(i<.»l, IC (Jrant. (Ont.)

1)1; Crickniorc v. Frccston (1S71), 40 I.. .1. Cliy. ^^l^. New York v.

Haws (l.S7:'.l, :?.". N. Y. Snp. Ct. .372; Brown v. Wilson (1S7('.). ."(!

Ca. r..'j4; French v. Uohrehar.l (1,S77). HO Vt. 4:i; Moore v. Hill

nS77), no (in. 7r,0; Do Zonehe v. (Jarrison (1S01). 140 Fa. St. 4^,0;

Home Life Insurance Co. v. Canlk (1897), 80 M<1. .•'.S."; .Tohnslon
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laches he has permitted two claims for the «ame debt to

ripen into separate judgments."''' If it were otherwise an

interpleader suit would become in effect an appeal from a

judgment already recovered."*

Reason for this rule.—The rule requiring diligence is

well settled, both by reason and authority. Interpleader is

afforded to protect a party from the annoyance and hazard

of two or more actions touching the same property, or

demand; but one, who, with a knowledge of all the facts,

neglects to avail himself of the relief, or elects to take the

chances for success in actions at law, ought to submit to

the conseci[uences of defeat. To permit an unsuccessful

defendant, to compel the successful plaintiff to interplead,

is to increase instead of to diminish the number of suits,

to put upon the shoulders of others the burden which he

asks should be taken from his own."^

"Where the action was confined to the mere quantum of

the demand, a defendant after a verdict against him at

law, was allowed to maintain a bill of interpleader.""

A person who postponed making his motion for an

interpleader order, from January until June, had his ap-

plication denied;"' while a debtor, who delayed for fifteen

days was allowed relief, as it appeared that the rights of

the claimants were not prejudiced by the delay."^ A
defendant, who had twice obtained time to plead, was al-

lowed even then to interplead."^ Sometimes anS a punish-

ment for dela}^, the applicant will be required to pay the

costs of the action against him, and be denied his costs

r. Oliver (1894), 36 N. E. Reps., Ohio, 458; but see contra Griggs

v. Thompson (1843), 1 Ga. Dec. 14(5; Kistler v. Thompson (1895),

6 Lack. Jur. Pa. b4L
"' Haseltine v. Brickey (1SG7), 10 Gratt. Va. IKJ; Cheever v.

Hodgson (1881), 9 Mo. App. 565.

"Mctoria v. Bt-thune (1877), 23 Grant, Out.. 5(58; 1 Out. App.
R. 398; Larabrie v. Brown (18571, 1 De G. & .T. 204; but see

Brennau v. Liverpool (1877). 12 Hun. N. Y. 62.

«^?iIcKinnev v. Kuhn (1881). 59 Miss. 18(5.

"« Hamilton v. Marks (1852). 5 De G. & Sm. (538.

"' Uuited States v. Bussey (1889), 27 X. Y. St. Rep. 185.
'^ Schmidt v. Douglas (1894), 14 Canada L. T. 515.

'••"Barnes v. Bf.nk of England (1838), 7 Dowl. 319.



48 THE LAW OF INTERPLEADER.

of the interpleader application.'^'' After an interpleader

order has been made and acquiesced in, it is then too late

to move to dismiss it, on the ground that it was filed too

kte.'i

Exception to the rule.—In equity, however, a plaintiff

is not bound to file his Ijill of interpleader, so long as a

course of proceedings being taken by the different claim-

ants is such, that if persevered in, will determine their

respective rights, as between themselves, without the inter-

vention of the Court of Chancery.'^-

Delay as to one fund.—If interpleader be asked as to two

funds, with respect to one of which the plaintiff is not

entitled to relief on account of having delayed his applica-

tion too long, that is no objection to his right to interplead

as to the other.'^^

Under Interpleader Statutes. — The English Act of

1831'* provided, that the application should be made after

declaration and before plea. The United States Code pro-

visions use the same words, or words to the same eff'ect,

such as before answer, or before issue Joined. It has been

held in Ohio, that a defendant who has demurred is not too

late.'^^ The present English Eules, and others founded

upon them, provide that a defendant may apply at any time

after service of the writ of summons.'^" The general prin-

ciple of diligence in interpleader requires, that the words
' at any time,' be construed a reasonable time. In a recent

decision it was said, ' it is well known in the law, that

ever since the statute of William IV. the one object of

the law has been to make interpleader proceedings prompt.''^

It must of course l)e Ijorne in mind, that wiuMi a stake-

holder has been sued, tlic action may have ])roc('eded a con-

sideral)l(' distance before the second claiituuit appears.

'"Churchill v. Welsh (ISTt)), 47 Wis. 30.

"Cooper V. Jones (1S."l, 'J4 (ia. 474.

"•- Sievekiiiy V. P.ehreiis {1S:?7), 2 M.vl. & Cr. 581 .

"T'liion K:mk v. Kerr (1S4!H. 2 JMd. Chv. 4(!().

'M & 2 Will. IV. c. r.S, s. 1.

"(!(.7,.i(l V. Siiannoii, '.', Weekly Law Biillotiu S(;,-> (Ohio).

"Knjjiisli Order LVII.. Kiile (\\ Ontario Rule 110(!.

" >raciiair v. An.lenshaw (ISilli. L> Q. U. 502; 05 L. T. R.. p. 2!):?.
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Under such circumstances, it is impossible for the defendant

to apply at an earlier stage, hut he must do so promptly,

as soon as he has notice of the second claim.

A hank sued for a deposit, the ownership of which was

disputed, was held entitled to interplead, though an appli-

cation by the plaintiff to restrain the payment of the fund

to the other claimant during the pendency of the action

had been denied, for such a denial is not conclusive of

the validity of the plaintiffs' claim.'^

A defendant cannot take issue with the plaintiff, and

at the same time have the benefit of an interpleader when
a third party claims; the two are inconsistent, and he must

elect between them, he cannot have both. In Ohio, by filing

his answer, the defendant waives and abandons his inter-

pleader, for the Code requires him to come before answer.'^"

Sheriff must come promptly. — A sheriff must not be

guilty of delay in making his application,^*' he should come
promptly to the court after he has received notice of the

adverse claim,^^ because his possession may cause great mis-

chief, anS by the absolute stoppage of a lawful trade. '^^

When sheriff too late.—He will be refused relief if the

application is not made until after the return day of the

writ, unless the delay is satisfactorily explained.^* He was

refused where he delayed sixteen days and had exercised

a discretion;** and also when the delay Avas sixty-three

days, although he alleged that the delay was to enable him
to seize the residue of the debtor's goods,^-'' So, forty-seven

days' delay, although partly accounted for, has been fatal;*"

'» Schweiger v. German Saving Bank (1899), 57 N. Y. S. 356.
» Johnston v. Oliver (1894), 51 Oliio St. 6.
'" Macdonald v. Great N. W. Central Ry. Co. (1894). 10 Man. 83.

"Flynn v. Cooney (1894). 18 Ont. Pr. 321; Alexander v. Con-
nell (1848), 11 Ir. L. R. 325; Wrixon v. Purcell (1848), Bl. D. & O.
205; Wrighy v. Bergin (1848), Bl. D. & O. 284; Good v. Briggs, 5
Kulp Pa. 199.

*= Tufton V. Harding (1859). 6 Jnr. N. S. IIP..

** Cole V. McFaul (1844). 1 U. C. Q. B. 270.
"Adams v. Blackwell (1884). 10 Ont. Pr. 108.
^ Miller v. Nolan (1865), 1 U. C. L. J. 327: and see also Harris

V. York (r892), 8 Man. 89; Thompson v. Ward (1855). 1 Ont. Pr.
2()9: Boswell v. Pettigrew (1878). 7 Ont. Pr. 393.

"Cook V. Allen (1833). 2 Dowl. 11; 1 C. & M. 542.
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also three months' delay ;^^ and also, where one term had

passed in which the application might have been made.''^

Where notice of a claim was given to a sheriff, two

months after the writ had been delivered to him for execu-

tion, it was held, that as his difficulty arose entirely from

his own delay, in not making a levy when he might have

done so, that he was not entitled to relief.*^ A sheriff who

delays his application, at the request and for the interest

of one of the parties, places himself out of the protection

of the court. ^° Where an execution creditor obtained an

attachment against a sheriff, for not returning the writ,

the sheriff was only allowed to interplead on condition of

his paying the costs of the attachment."^

When sheriff excused.—In general, when a sheriff is

guilty of great delay, the onus is on him to show as far as

he can be presumed to know the facts, that no loss has

been occasioned by his acts or neglect. Sometimes, it may
be necessary to refuse an interpleader application, in order

to insure promptness on the part of sheriffs. On the other

hand, the modern tendency is more in favour of such ap-

plications, than it was when the statutes first authorized

them. The jurisdiction should be construed liberalh^, so

far as consistent with the real interests of the parties con-

cerned. A sheriff may be guilty of delay, and still be

blameless of any dishonest or improper conduct, and if the

parties have not suffered through his delay, the sheriff is

entitled to be relieved from vexatious actions.''- The

sheriff will therefore be entitled to relief, if he can satis-

factorily explain his delay, or show special circumstances

which have occasioned it. Thus, where much correspond-

ence took place between the parties, the sheriff was allowed

to interplead, although his application was made two

•' Deveit'ux v. John (1833), 1 Dowl. 548.
«^ Ki.l'^'cwav V. Fisber (183."')), 3 Dowl. HCT; Beak' v. Overton

(1837), 5 Dowl. 599; 2 M. & W. 534.

"Lashmnn v. ClarinKbold (183(i), 2 II. & W. 87; Kanisdt'n v.

Conry (183!t), 2 Ir. L. K. 175.

"'Mutton V. Youuii ;lS47i. 4 C. B. 371; lO L. .1. C. V. 309j hp.'

al>!o Skipper v. I.aii" (1834). 2 Dowl. 784.
"' Aleniore v. Adeane (183.5), 3 Dowl. 498.

'-.Macdonnld v. Great X. W. Central Ky. Co. (1894), 10 Man. 83.
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months and six days after he had received notice of the

claim, but it was on condition that he should pay the costa

of an action which had been commenced against him.®^ In.

another case, where several montlKS had elapsed before the

sheriff's application, he was held not too late, as it ap-

peared that negotiations had been going on between the

parties, with a view to an arrangement.''* So, where he:

fairly accounted for a delay of thirty-three days, by show-

ing that he expected the other parties to initiate the neces-

sary proceedings, it was held, that as the delay was not

unreasonable, and no trial had been lost, he was entitled

to his order.^'

Where a sheriff delayed his application, to make in-

quiries in respect of a second claim, he was held not too

late,^® because he is entitled to a reasonable time to inquire

before coming to the court;'*' and where, after seizing, he

had received notice of an intended claim, which would have

rendered it unsafe for him to sell, he was held not too late

after more than three months' delay.'*'*

Where notice had been sent to a sheriff with a writ, that

a claim to the goods might be made, and that if made, it

would be contested, it was held that the sheriff was not

bound to take interpleader proceedings immediately the

claim was made, without further instructions.^''

Affidavit explaining delay.—If the sheriff rely on any

special circumstances, as excusing his delay, or for any

other purpose, he must make a special affidavit of the facts

on which he relies; and if ho do not, a supplemental

affidavit will not be allowed.^

When claim before execution.—If a claim is made before

the ^sheriff receive the execution, and the sheriff delay in

seizing, and then interplead, his application will be refused.-

" Booth V. Preston (1860). 3 Ont. Pr. 90.
" Dixon y. Ensell (1834). 2 Dowl. G21.
»» Darling r. Collatton (1883), 10 Ont. Pr. 110.

"'Toiilmin v. Edwards (1837), 1 Will.. Woll. & Dav. .570.

"•Wilkins v. Peatman (1877). 7 Ont. Pr. 84.

''' Barker v. Phipson (18.3.5), 2 Dowl. 621.
'"McGee v. Anderson (1880). 6 Victorian L. R. 414.
^Cook V. Allen (18.331. 2 Dowl. 11; Wrigbv v. Berdn (1S4S). Cr

D. & O. 284.
= Freeman v. :Mountcashel (1849), 12 Ir. L. R. .553.
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Affidavit of no collusion in equity.—In every case of a

bill of interpleader, the court, in order to prevent its being

made the instrument of delay, or of collusion with one of

the defendants, as where a defendant might for some rea-

son prefer to have his claim passed upon by a court of

equity rather than by a court of law, requires that an

affidavit shall be made by the plaintiff, and be annexed to

the bill, that there is no collusion between him and any

of the defendants.^ The practice requiring this is a very

old one, and in New Jersey it has been said that the affi-

davit is not a statutory requisite, nor is it required by any

standing rule of court.*

Under Interpleader Acts. — Adopting the equitable

practice the English Act of 1831 required the applicant

to show by affidavit or otherwise, that he did not in

an}^ manner collude with the third party. The present

English, Canadian and Australian Rules i:)rovide, that the

applicant must satisfy the court by affidavit or otherwise

that he does not collude with any of the claimants,^ and

similar words are found in all the American State Codes.*^

In Oregon, it has been suggested, that it is perhaps

sufficient, if the facts showing that there has been no col-

lusion, appear by appropriate allegations in the plaintiff's

complaint;^ while in Connecticut no affidavit negativing

collusion is required.*

Meaning of collusion.—Collusion does not necessarily

' Erriugton v. The Attorney-GeiuTiil (17?.l), 1 Biiub. 303; Metcalf
V. Hervey (1749), 1 Yes. Sen. 24S; Wariii^tou v. Wheatstone (1821),

1 .Facol), p. 20.j; Shaw v. Chester (1S34). 2 Eil. Ch. N. Y. 4()r>; Shaw
V. Costtti- (1840). 8 TaigR N. Y. 33(1; Mount Holly v. Feiree (1804).

17 X. J. Eq. 117; Tyus v. liust (1808). 37 (Ja. r)74: Starlluj; v. Brown
(1870). 7 Bush Ky. 104; A'an ^YiIlkle v. Owen (18!»(i). r>4 N. J. Eq.
2r.3: Snodgrass v. Butler (187r)). .")4 Miss. 4."; ^Vhituey v. Cowan
(1878). ,") Miss. 020; Blue v. \Yatsoii (1882). ")<» Miss. CIO; Ammon-
<lale V. Anderson (1880). 71 M.l. 128.

* Yan Winkle v. Owen OH'.U]). 7>4 X. .T. E(i. 2r.3.

Onler lA n.. 1883, Kuh- 2; Ontario Uiile 1104.
° Sei! Appendix.
'Nortli I'acilic I>undper Co. v. LaiiK (18!).^.i. 42 Pac. Bep.

700 Or.
' .N'asli V. Smith (1827), Conn. 421; Consooiated v. Staples

(18.-.,-.). 23 Conn. .'".44. See also Yyvynn v. Yyvyan a801), 30
Beav. (•.').
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entail anything morally wrong, nor need the word be ap-

plied in an offensive sense, although it has acquired a mean-

ing generally associated with something morally wrong.

Giving an indemnity is not morally wrong, but such an act

has been held equivalent to collusion. If the applicant has

bound himself with one claimant to defeat the claim of the

other, this can be nothing but colluding. The term means,

literally, playing the same game. The stakeholder must be

impartial.^

But collusion, to which the applicant himself is not a

party, is no ground for refusing relief, as where there had

been collusion between the party to whose rights the ap-

plicant succeeded and one of the claimants.^^

Impartiality must continue.—The position of a person

seeking relief from conflicting claims, must be one of con-

tinuous impartiality." He must be, at the time he comes

to the court, and must continue to be entirely indiiferent

between the conflicting claimants.^^

Examples of collusion.—A party cannot be relieved,

when he has deliberately chosen his side in the dispute,

and has knowingly cast in his lot with one of the claim-

ants; as, where a common carrier, holding goods for one

person, at his request 'marked them as being sold to a third

party, and afterAvards recognized the first person as being

still the owner, and gave him a shipping bill." It cannot

be allowed, that any person, whether he be officer or pri-

vate citizen, may choose whom he will pay and secure pro-

tection.^*

When the applicant has made an agreement with one

of the contending parties, to assist him in his endeavour

to defeat the claim of the other, he has so far identified

himself with the firvst party as to be guilty of collusion.^-"^

' Mnrietta v. South Amorican Co. (1893), 5 Keports 380;

Belcher v. Smith (1832), 9 Bing. 82,
1" Wehle V. Bowe>-.v Savings Bank (1875). 8 J, & Sp, N, Y, 97.

" Kerr v. Union Bank (18G2), 18 Md. 390.

^^McFaddeu v. Swiuerton (1900). .59 Pac. (Oregon) 816.

"Brill V. Grand Trunk (1869), 20 U. C. C. P. 9.

^'MoDuffee v. Collins (1897), 117 Ala, 487.
" Murietta v. South American Co. (1893), 5 R. 380.
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A sheriff, -who gives part of the goods seized to the

claimant, colludes with such person, and cannot have relief

by way of interpleader.^*' If it appear, that a sheriff has

been acting throughout in the interests of the execution

creditor, and against the interest of the claimant, his ap-

plication will be refused.^'^

Where money was claimed from a partnership by f^

Avidow, and also by her husband's administrators, and it

appeared that one of the administrators was also a member
of the partnership, it was held, that on account of the

double relation, the firm could not interplead, as the per-

son who was partner and administrator could scarcely make
oath, that in one capacity he was not in collusion with him-

self in the other.^*

Xo solicitor or counsel, for the plaintiff to a bill, can

appear, or be heard, or be allowed to act for or on behalf

of any or either of the defendants.^'*

The applicant must swear, that he does not collude with

either of the claimants, and his affidavit will be defective,

if he denies collusion with only one.-"

Form of affidavit.—It is not necessary, that the affidavit

should be actually annexed by sealing, tying, or other

mechanical means to the bill, it is sufficient that it is filed

and a copy served with the bill.-^ It is no objection to a

l)ill, tliat tlie affidavit of no collusion is sworn before the

])ill is filed, the general practice is to swear it the day

before.-- Xor is it necessary, that the plaintiff should

swear that the bill is filed at his own expense, because in

certain cases, another may bear the costs of suit without

being a maintainor, as a father furnishing the expenses

of a suii on a l)i]l l)y liis son.-'"'

'"Kraiiii' v. Hunt (1S.S4). 2 Dowl. ,^01.

"Flyim V. Cdoiu'.v (ISOtO, IS Out. Tr. 321.
'Mn.kson v. Jackson (ISST). 84 Ala. 34.3.

" irnujrhton V. Kendall (1S(;3), 7 Alloii Mass. 72; Mass. Rule of

1844. i:W ^^ass. 007.
=" M(T><inal(l v. McKonzio (1888), 20 Nova Sf.-lin .".27.

•" Shcplu-nl V. .Tones (1801). 3 Do G. V. & J. 50.

"Walker V. Fletelier (1842). 1 IMiil. ll.^.

":\fetcalf V. ILrvey (174!t). 1 Ves. Sen. 248.
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By whom affidavit made.—As a general rule, the affi-

davit denying collusion must be made by the person him-

self, who is seeking relief, so that an affidavit by his solicitor

is not sufficient;-* but where a plaintiff was abroad, and the

case pressing, an affidavit of no collusion by his solicitor

was allowed.-^ So, where a plaintiff was ill, a joint affidavit

by his son a partner in his business, and by his solicitor,

deposing to his state of health, and that there was no col-

lusion between them or the plaintiff and the defendants,

was allowed to be filed with the bill.^® And where there

were several plaintiffs, residing in different parts of the

country, who had contracted their business through the

same agent in London, the court allowed a bill to be filed

upon an affidavit of no collusion by such agent, but did not

grant the ordinary injunction to the hearing, but merely

an interim order for a reasonable time, upon an under-

standing that the plaintiffs would themselves make the

requisite affidavit.^'

Generally, all the plaintiffs must make affidavits, unless

some satisfactory reason be given why all cannot join,-^ but

an affidavit made by two plaintiffs out of four, was held

sufficient, where the four were partners;-'' and by one out

of two under similar circumstances. ^'^

A corporation cannot make an affidavit, it must be made
by some person acquainted with the facts, the affidavit may
be made by the company's solicitor if he can swear posi-

tively, it need not necessarily be made by the secretary.^^

An officer of a corporation making the affidavit must de-

pose, that to the best of his knowledge and belief the com-
pany does not collude, it is not sufficient for him to say

that he does not collude.^-

=' Wood V. Lyne (1850). 4 De G. & Sm. 16.
" I.arabrie v. Brown (1857), 1 De G. & J. 204.
-' Hartley v. Swayne (1860). Dan. Chy. Pr., 4th Amer. Ed., 1563.
=' Nelson v. Barter (1864), 2 Hem. & M. 334.
-' Gibbs V. Gibbs (1857), 5 W. R. 243.
" Glover v. Reynolds (1867), 10 L. T. N. S. 84.
'' Bliss V. French (1898), 76 N. W. Rep. 73, Mich.
" Great Southern & Western Ry. v. Corrv (1867), Ir. R. 1 Eq.

225.

^'Bignold V. Audland (1840), 11 Sim. 23.
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Affidavit of sheriff.—The English Interpleader Act of

1831 did not provide that a sherifS should negative collu-

sion as was required by a stakeholder. It was accordingly

held, that a sheriff in applying for relief under the Act,

need not deny collusion ;^^ hut it was pointed out, that he

must not consider that he was at liberty to collude with the

claimant.'''* In Upper Canada, under a statute in the same

words as the English Act,=^^ the sheriff was required to

swear that he did not in any manner collude with the

claimant, or with the plaintiff in the execution.^'''

The present English and Canadian Eules^^ require the

sheriff to satisfy the court by affidavit or otherwise, that

he does not collude with any of the claimants. It has

been held in England, that the sheriff need not as a general

rule file an affidavit.^*

If an indemnity has been taken.—After the English

Interpleader Act of 1831 became law the question arose,

whether a stakeholder was obliged to apply for an indem-

nity, before seeking the protection afforded by this new

statute. It was decided, that a stakeholder was not bound

to apply for an indemnit}^, nor was he obliged to accept one

if offered, although the claimant offering it should have

an apparent title.^'' But if a defendant had taken an in-

demnity, and thus identified himself with one of the claim-

ants, he could not then obtain relief under the Act.*"

The rule was the same in equity, and a })laintiff who had

taken a security by way of indemnity from one of the de-

fendants, instead of resting u])on tlie indemnity of the

court, could not maintain his bill of interpleader.*"

The same questions arose with regard to interpleader

by sheriff's. It was decided that this officer might have the

^'I)<>niii«cr V. Iliiixin.m (is:{:'.). 2 l)<.\vl. 424; D()l)l>ins v. (ircen

(1834), 2 I>o\vl. 500; Bond v. ^Y()().lhllll (l.S:i,j), 4 Dowl. 3r.l.

" K..l)cits V. Askcn (1848), 12 .Fur. 440.

'^ 7 Vict. f. 30. s. (!.

"" Wliitticr V. Wliittior (18.-.7), 3 V. C L. -1. <>. S. 18 & 28.

»' KiiKlish Order LVII., Unit- 2 (h); Out. Uulo 1104.

"-Stuck.T V. Ilcwrty (1S<)2). 07 L. T. 27.

^•(iljKlstonc V. White (1.8.3(!). 1 ILtd^es 38(;; East iiml A\ <•«(

India Co. v. T>ittiedii)e tl848). 7 llnre 57.

"Tiieker v. .Morris (1S32», 1 Cr. & M. 73.

" Stathain v. Hall (1822), 1 Turner & R. 30.
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remedy although he had not applied for an indemnity/"

or although he had heen offered one and had refused it;"

hut a sheriff who takes a hond of indemnity waives his right

to relief.*'*

A sheriff cannot be obliged by a claimant to take the

benefit of the Act, even though such claimant offer to in-

demnify the sheriff, if he will not sell imder the execu-

tion.*^

The objection that a stakeholder has, by taking an in-

demnity from one of two rival claimants to property in his

hands, disentitled himself to relief under the Interpleader

Acts, because he has identified himself with one, and must

be taken to collude with the claimant who gave the in-

demnity, cannot be raised by that claimant."

Rebutting affidavit.—It is a rule in equity, that the

plaintiff's affidavit of no collusion in an interpleader suit

cannot be rebutted before the hearing, by a counter affi-

davit, and the plaintiff is entitled notwithstanding a counter

affidavit may be filed, to the usual order for an injunction,

and for payment into court.*' If collusion is alleged, the

court will put the plaintiff upon an undertaking as to

damages.*® In one instance, where the affidavit was not

in regular form, the court, on suspicion of collusion, directed

an inquiry into the circumstances, and the report confirm-

ing the fraud, the bill was dismissed with costs.*'*

The defendants may raise an issue, as to the plaintiff's

averment that he is a disinterested stakeholder, and such

issue will be tried, and the plaintiff may at the hearing be

refused relief. ^^

"Crosslev v. Ebers (18.3.5), 1 H. & W. 216; but see Wills v.

Popjoy (1835), 10 Leg. Obs. 12.

" Levy V. Champiieys (1834). 2 Dowi. 4.j4.

"Ostler V. Bower (1836), 4 Dowl. 605; Re Cnrbett (1851), 8 U.

C. Q. B., p. 131; Adams v. Blackwell (1884), 10 Out. Pr. 108.

*^ Harrison v. Forster (1836), 4 Dowl. 558.

*« Thompson v. Wright (1884), 13 Q. B. D. 6.32.

"Langston v. Boylston (1793). 2 Yes. Jiiu. 101: Stevenson v.

Anderson (1814). 2 A'es. & B. 410; :Manby v. Robinson (1869). L. R.

4 Chy. App. 347.

*«Manby v. Robinson (1869), L. R. 4 Chy. App. 34..

" Diiiigey V. Angove (1789), 2 Ves. Jnn. 303.
'" Williams v. Matthews (1890), 47 N. J. Eq. 19 '.
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After an action had been commenced to recover the

amount of a reward leading to an arrest and conviction, a

clerk, still in the employ of the defendants made claim,

and thereupon the defendants sought to interplead. It

was held, that the court had jurisdiction to refuse relief,

notwithstanding the affidavit of no collusion, and might

come to the conclusion that there had been collusion. ^^

When no affidavit is filed.—The want of an affidavit

denying collusion is a ground of demurrer, and may be

also taken advantage of by a defendant at the hearing.°-

The plaintiif is not required, on his motion for an injunc-

tion, to file an affidavit verifying the statements in his bill,

the affidavit denying collusion is the only one required."^

If no affidavit is filed, the defect cannot be remedied on

appeal, by depositions taken showing that an agent of the

plaintiff appeared in the court below, and there made such

371 affidavit. The only way to correct such an error, is to

obtain leave to amend the bill, and leave being granted,

the amendment can benaade, either by filing a new bill with

the necessary affidavit, or by filing an affidavit, either an-

nexed to the original bill, or separate yet a part of it.''*

If the defendants do not object to the fact that tlie usual

affidavit of no collusion is not attached to the bill of inter-

pleader, it has been held that the court is not bound to

take notice of the fact.^^ In Massachusetts it has been

held, that by going to a hearing upon the merits, the claim-

ants waive formal and technical objections, which should

be taken by demurrer, as that no affidavit of no collusion

is annexed.^'

Sheriff interested through under-sheriff.—In EngUmd,

llic sheriff' lias in some cases been refused relief, because

"Hurritt v. I'less IMihlisliiuj,' Vo. (1S!»S|. 'J.", App. D.iv. 141

N. Y.
" TVm.' V. Wiilson (1882). .".!> Miss. (;l!>: :Nruiiiit IlcUy v. FtM-roo

(18(;4), 17 N. .T. Eq. 117; Homo Life Ins. Co. of X. Y. v. ('aulk

(18'J7;, 8t) M(l. 385.
" Walhiii-kc V. Simrks (lS27l. 1 Sim. 38.'); Fry v. "Watson (IS-JHt.

7 L. .1. (:!hy. 17"); Mcn-dyfli v. Molloy (1841), Fl. & K. IJ).".

'•Ilom.' I.if.' Ins. V.n.'y of N. Y. v. Caulk (18!»7). 8<; M,l. nsr..

••'BiUKs V. Kouns (1838). 7 Dana Ky. 40.").

"(Jo))"!) V. Kiel- (1SS1). I.-.O M;iss. 231.
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of alleged iinproprieties between the iinder-sheriff and one

of the parties. Where the claimant's solicitor persuaded

tlie iinder-slieriff, who was his partner, to delay executing

the writ, by which the execution of the writ was defeated,

iriterpleader was refused. It was said the sheriff ought to

have no interest on either side.^' Eelief was also refused

where the under-sheriff was the execution creditor, and

also where he was the partner in business of the execution

creditor.'''*

Afterwards the court became more liberal to the sheriff,

and. it was pointed out in 18-58, that there were some old

cnses in which greater strictness prevailed, where the

sheriff-s application was defeated, under circumstances in

which the court would not refuse to assist him at the pres-

ent day. It was held, that the mere fact that the under-

sheriff was attorney for the claimant at the time of the

seizure, and prepared and caused to be served on himself,

as under-sheriff, a notice of claim on behalf of such claim-

ant, should not disentitle the sheriff to relief where the

parties had not been prejudiced.^'' It has been held in

Ontario, that it does not make any difference, that the

claimant is an officer in tlie employ of the sheriff.'''"

Subject must come properly to his hands.—A person

asking relief by interpleader, must show how the property

in question came to his hands, so that the court may see

that his relation to the subject-matter ls such as to entitle

him to the relief sought. As that it came to him in

escrow, to be delivered in accordance with the terms of an

option. It is not enough, to say simply, that the property

came into his hands, as that may be consistent with a tor-

tious possession. "^^ A party therefore, who has wrongfully

possessed himself of the subject-matter, the court will not

-'Duddiu V. Long (1S34), 3 Dowl. 139; Cox v. Balae (1S45), 2
D. & L. 718; 14 L. J. Q. B. 95.

'" Ostler V. Bower (1836), 4 Dowl. 605.
" Holt V. Frost (18.58), 3 H. & N. 821.
" Darlius v. Colljitton (1883), 10 Ont. Pr. 110.

"Stone V. Reed (1890), 152 Mass. 179; Walker v. Bamberger
(1898), 17 Utah 239.
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as^sist, by requiring the claimants to interplead in regard

to a state of facts brought about by his own misconduct. ''-

It does not matter, however, that the claimants have ac-

cumulated the fund in question in a manner not approved

of by the court.*''^

Where a sheriff seized goods in the possession of a

receiver, appointed in an action in the Exchequer Court

01 Canada to enforce a mortgage of a ship, he was refused

interpleader, when both the mortgagee and the execution

creditor claimed/'*

If a wrongdoer to either claimant.— It is a rule that

interpleader cannot be maintained, when the applicant is

obliged to admit, or it appears that as to either of the

claimants he is a wrongdoer, he must be an innocent stake-

holder.' It is this rule which precludes a sheriff in equity

from making a case proper for relief, because, as a general

thing, he takes the property in execution, knowing that it

is claimed by a third party. ^^ The applicant is also a wrong-

doer if, before the appearance of the second claimant, he

resists the claim of the first claimant, and asserts a super-

ior title as against him.'^*''

"Where a statute provides that the courts are to recognize

and take notice of all equitable titles and rights, it has

been held that this extends to interpleader, and the court

will prevent a person seeking interi)lea(ler from acting

unjustly by refusing him relief.*'"

If he has caused his own difficulty.—It follows tliere-

fore, tliat when, from any aet of omission or commission,

"'Hiitfiihl V. McWliortcr (ISClt). -tO C,:\. 2i;!t; but sec Field v.

Early (18!)7), KJT Mass. 44!).
'•" (liliuore v. Dov.'Iin (1880), 4 Mac. A. 30t; J). C.

"Williamson v. Bank of Montroal (18!)i)), C lirilish Culmnliia
4SU.

'Coleman v. Cliaml.ers (I'lOO), 29 So. Kcps. n8 Ala.
•"'• Slinusl-y V. Honlton (lSi:i). 1 Ves. &; Boa. '.y.'A: Quinn v.

(Jrcen (LS-tO), 1 In-d. Eq. N. (1 220: Sliaw v. Coster (1840). 8 Paise
N. Y. 830; Crane v. Biirntrajior (184SI. 1 Carter Ind. Km; :\rnunt

Holly V. Ferree (18(14). 17 N. J. Eq. 117.

'•Ni-w York & Harlem Bv. Co. v. Haws (1873), 3.". X. Y. Sup.

Ct. 372.

"'Haddow v. .Morton (1S04), 1 (}. U. !).") ami .IC.".; (J3 L. J. <}. 1?.,

p. 40.
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the person seeking relief has placed himself in his own

difficulty, interpleader will not lie.'^* He must show, that

it is not hy any erroneous or wrongful act of his own that

the douhle or conflicting claims have arisen.^" On this

ground relief was refused to a purchaser of goods, who

accepted a hill of exchange and sent it through the post to

his vendor in payment, with a blank for the drawer's name,

the vendor claiming the price of his goods, and a third

party payment of the hill which had come to him in due

course;''' so, a person liable for payment of material and

labour, was refused relief, because he did not know witli

which of the claimants he had contracted;'^ while a bank

was refused interpleader, when it could not say, whether a

customer had made his deposit before or after an attaching

order had been served, the money being also claimed by a

holder of the customer's cheque.'-

A person sued for detaining property, which he has

taken under his control for the protection of the right of a

supposed owner, cannot maintain an action to require the

person from whom he took the property, and such supposed

owner to interplead respecting it;'^^ nor, can a person who,

in good faith but from wrong information, has replevied

property which does not belong to him, when it is claimed

by two different parties;^* and so, a person who has agreed

to hold for a sheriff, certain property levied upon by that

officer, and has given the sheriff a receipt therefor, can-

not call upon the sheriff to interplead with a third party

also claiming the same property." A sheriff cannot inter-

plead, when he has seized the same goods under execu-

tions placed in his hands by different plaintiffs, against

different execution debtors.'*'

"Hoinpi- V. Wilcocks (1849), 1 Ir. Jur. O. S. 13G.
»" Emei-iok v. New York Life (1878), 49 Md. 352.
'" Fan- V. Ward (1837), 2 M. & W. 844.
'1 Turner v. Kendal (1844). 2 Dowl. & L. 197.
" Mathot v. North River Bank (1889). IG Civ. Pro. N. Y. 314.
'» United States v. Victor (1863), IG Abb. N. Y. 153.
"* Fuller v. Patterson (18G9). 16 Grant, Ont.. 91.
" Cromwell v. American (1890), 57 Hun. N. Y. 149.
' Vandyke v. Bennett; 1 T. & H. Pr. Pa., sec. 1136.
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No relief if liable to both claimants. — If the circum-

stances of the case show that the person .seeking relief is

liable to both claimants, that is no case for interpleader.

It is of the essence of an interpleader snit, that the appli-

cant shall be liable to only" one of the claimants. The of-

fice of an interpleader is not to protect a party against a

double liability, but against double vexation in respect of

one liability." AVhen the claims constitute two liabilities,

it is not a double demand for one duty,'^^ and the applicant

must make his own defence against each claimant, without

help from the other."

Examples of rule.—For this reason, a navigation com-

pany, whose captain signs two bills of lading, cannot call

on the two holders to interplead ;«» ^^qj. ^an a tenant have

relief when he has voluntarily taken an independent lease

from each of two adverse claimants to real estate, and is

asked by both to pay the rent.**^ So, where a railway company

issued a scrip certificate to one claimant, and under a forged

power of attorney issued the same stock to the other claim-

ant, relief was refused when both claimed the dividends ;''-

and in the same way, where a certificate of stock was issued

in place of one which had been lost, interpleader was not

granted, when claims were made under botli.--' A vendor

of property, who has committed himself incautiously with

two estate agents, cannot interplead when both cWnn the

commission.** A life insurance company, issuing two poli-

cies on the same life has exposed itself to claims imdcr

both, and must meet them as best it may,''^ but interpleader

has been allowed to a fraternal order, where a second cer-

tificate issued to the same member was conditioned that it

• Ci-invfnr.l V. Fisher (1840), 1 Hare 4-M\: Farr v. Ward (18.37).

li yi. & W. 844: Morgan v. Fillmore (1804). 18 Abb. Tr. N. Y. 217.

"Coohrnne v. O'Brien (184.')), 8 Ir. Eq. R. 241.

•Rvnn V. Lnmson <1804). 44 111. App. 204.

""^Fc•C;aw V. Adams (18.-)7), 14 How. Tr. X. Y. 401; Victor

Soliiie V. British AV. N. (1888), 84.

"'Stnndlpv v. Roberts (1804). 50 Fed. Rep. Ind. T. 8.30.

"Dalton V. Midland (18.V2). 12 C. B. 4.'S.

"Buffalo V. Alber^'er (1880). 22 Hun. N. Y. .340.

"' Snehsel V. Farr.'ir (18S0). S.'i 111. App. 277; but see Brooke v.

Smith. .3.3 W. N. C Pa. 74.

"National v. I'ink're.v (ISSOt. Ill Alass. 411.
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was to be binding only in case it way an effectual substitu-

tion for the first;**' and also, where a husband took out a

policy npon his own life in favour of his wife, and after-

wards at his request the company substituted for that

policy one payable to his legal representatives, and after

his death claims were made by his wife and his executor.^"^

Must not exercise a discretion.—The applicant is not

entitled to call upon the adverse claimants to interplead,

when he has already exercised a discretion in the matter.

He may not, after notice from the claimants, attempt some
interim disposition of the property, or seek to make some
arrangement with the claimants, instead of promptly bring-

ing the subject-matter into court, and seeking directions

there. ^^

AYhere a sheriff seized goods in execution, and sold

them after a claim had been made by a third party, he was

not allowed the full relief of an interpleader order, but

the court added the execution creditor as a party defendant

in the action which the claimant had brought against the

sheriff.
«"

An execution creditor and a claimant, having agreed

with a sheriff, that he should sell and hold the proceeds

until it should be decided between theni' which was entitled,

and after the sale, two prior execution creditors also

claiming, the sheriff was refused an interpleader order,

because of the agreelnent which he had made.'*'* But, where

a sheriff sold with the consent of the only claimants an

execution creditor and a third party, it was held that he

had not improperly exercised his own discretion, and might

interplead."^

A sheriff who threshed grain taken in execution, and
sold part of it after notice of an adverse claim, was refused

"" Order of the Golden Cross v. jNIerrick (1895). 163 Mass. 374.
'•Emerick v. New York Life (1878). 49 Md. 352.
s^Cmnip Y. Dav (1847). 4 C. B. 7G0: Harris v. York (1892). 8

Mail. L. R. 89; Victor v. Excelsior Hosiery Co., 10 C. C. Pa. 325.
"" Slownian v. Back (1832), 3 B. & Aid. 103. See also Lewis v.

Protheroe (1893). 17 Atl. Rep. Pa. 200; and O'Neil v. O'Neil (1853),

5 Ir. .Tnr. O. S. 183.
»" Boswell V. Pettigrew (1878). 7 Ont. Pr. 393.
^' Darling v. Collatton (1883), 10 Ont. Pr. 110.
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an interpleader order.^- And where a sheriff sold some

goods, which he thought perishable, and dela3'ed interplead-

ing until he might seize others, his application was dis-

missed.®^

A sheriff, on going to seize, found the goods claimed by

an assignee in insolvency and withdrew. The goods were

sold by the assignee to a third party, and afterwards the

])etition in bankruptcy was dismissed. The sheriff then

seized again, and upon the purchaser claiming, applied for

an interpleader order, it was refused, upon the ground that

he had already exercised a discretion in the matter.®* So,

a sheriff was refused relief when, upon going to make a

levy, and a claim being made, he withdrew without making

a seizure.®^

A sheriff cannot interplead when he allows any large

portion of the goods to be taken out of his possession;®^'

nor can he have relief, when he has paid part of the pro-

coeds of a levy to the first execution creditor, and seeks to

liave a second execution creditor and the claimant inter-

plead a-^ to the balance.®''

Must stand indifferent. — The applicant may have no

interest in the subject-matter, he must stand indifferent

between tlie contending claimants. The assertion of per-

fect disinterestedness is an essential ingredient in the

foundation of the right to interplead. He must be a mere

stakeholder, having no interest in the controversy, and

without any rights of his own to be litigated.®^

In one sense, it may be said, that tlie applicant has no

interest when he lays claim to no specific ])art of the sub-

ject matter, but he does possess a very sul)stantial interest

"••"HiUTis V. York (ISiCii. 8 ^L-in. 89.

•'Mill'T V. Noliiu (lSf,,->). 1 r. C. I-. .1. :5-*T.

"Criiiiip V. Hiiy (1S40), 4 C. B. 700.

••H..ltnii V. (Imitrip (is:!7). C Dowl. i:'.<).

•" Wlicrl.T V. Mnipliy (lS.->4t, 1 V. ('. I'r. U. :'..".<"..

"'A.liiins V. lilacUwi-ll (lSS4l, 10 Out. Vv. HJS.

""Sliiiw V. ('ostcr (l.H4()l. M r;ii;.'c .\. Y. ;'.:'.!•: New York v. Ilav/s

(1S7:{(. .v. N. Y. Sup. i't. .'{72; liridrslmiu .Mf>,'. ('.o.'s Appeal (1SS4),

1(»; V:\. St. 27.".; ^V('lls v. Mim-r (IHS.".). 2."'> I'Vd. K»'P- f'nl- •'>^-'^;

Willinins v. :Mfittlii'\vs (ISJH)), 47 N. .T. K(i. l!t(J: Niilioiial v. IMaftc

(1S!t4), .-,4 III. Aiip. 4S:',; Cln.v.s v. SciitiU (IS'.Mi. IT.:', V. S.. p. 4Sr.;

lin.wiiiiiK V. riiliK (l.S!»7). CO M«>. Ai-p. ."!t4.
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in it, when, if one party succeeds, he will have to pay a

certain sum, and if the other succeeds a sum very much
less.'''* For tliis reason, interpleader was refused, to the

owner of land, when the tax collectors of two municipalities

each claimed the right to collect taxes in respect of his

property, the tax demanded by one being double that de-

manded by the other, and the owner being naturally inter-

ested in paying the lesser sum;^ but in another case, where

the owner paid into court the highest of the two taxes, he

was allowed to interplead.

-

In one case, the maker of a promissory note, upon whom
a double demand had been made, was refused relief, upon

the ground that it was a matter of interest to him to know
to whom he should pay the note.^ The principle of this

decision is a very narrow one, and if followed would pre-

vent relief in many cases proper for interpleader.

Where an insurance company cancelled a policy at the

request of the assured, and issued it anew to other bene-

ficiaries, and claims being afterwards presented upon both

new and old policies, the company was held to have such

an interest in the defeat of one of the claimants as to in-

capacitate it from maintaining interpleader.*

After judgment has been obtained by one or more of

the claimants against tlie stakeholder, it is impossible for

the latter to occupy a position of strict neutrality between

the parties, because he is then interested, either in setting

aside the judgment, or in having the claim of the judg-

ment holder established, so that he may be protected against

the other party.^

Where shares were claimed from a company by the

owner, and by an assignee to whom they had been trans-

ferred by forged assignments, the compan}^ was refused

'» Murietta v. South American Co. (1893), 5 K. (Eng.) 380.

M:ireene v. Mumford (185ti», 4 Rd. Id. 313.
= Thomson v. Ebbets (1824). 1 Hopk. N. Y. 272.
' Newton v. Moody (1839). 7 Dowl. 582.
* Conley v. Ahibama (1880), 67 Ahi. 472.
'Home Life Insurance Co. v. Caulk (1897). 8G Md. 38.5; but

see Fowler v. Lee (1839), 10 G. & J. (Md.) 358.

M.L.I. 5
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interpleader, because it was not the holder of shares in

which it had no interest, for it had cancelled the owner's

certificate and issued a new one to the other claimant

wrongfully and without authority.*^

Where a trustee for creditors under an assignment, was

subjected to double claims, in Avhich some of the claimants

sought to set aside the a^ssignment as fraudulent, it was

held that the trustee was not an indifferent stakeholder,

because if the assignment were sustained, he would be en-

titled to a commission on $300,000.^

It is no objection, that the person interpleading has an

interest in the success of one claimant, when such success

will increase his own chance of success in a prospective suit

with regard to a different subject matter.*

Where the plaintiff in a. bill of interpleader had been

arrested by one of the claimants before he could interplead,

it was held, that he ought not, as a condition of being re-

lieved, to be put upon terms not to bring any action.^

Wliere a plaintiff' in an interpleader suit had previously

set up a claim of lien, and had pleaded it in defence to an

action at law, it was held, that this was no bar to an inter-

pleader order being made, on the terms that the plaintiff

should withdraw liis plea and pay the costs at law and in

equity up to the time of such witlidrawal.^'' The fact that

one claim was denied in a previous suit, does not bring it

within the rule.^^

Where a special administrator had been ordered to pay

a fund in his liands to the general administrator, and ap-

[»(Mled from the order, and ])cnding the a]ipeal lie iiled a

])j]l of intcrpleadtT against the general aihninistraior and

a third party claiming the fund as belonging to the intes-

tate's widow, it was held, tlial interpleader did not lie,

'Th(> ChiciiKo Kdison Co. v. Fiiy (ISi)C.), 1C.4 III. •A'S.i.

'National Turk Hank v. Lanahan (ISKil, CO .M<1. 477.

"OpFM-nluiin v. Leo Wolf (184(>), 3 San.l. Cliy. N. Y. r.71.

" l.anjrston v. Hoylston (175t:{), 2 V«-s. .Inn. 101.

>".la(ol)Hon V. Hlacklmist (I«(!2), 2 .1. iV: II. 48ti.

"Orient V. Itccd (ISSIM. HI Cal. 14.'"t; bnt set- contra Urcnnan v.

Liverpool (LS77n 12 IIuu. N. Y. 02.
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"because the plaintiff had taken sides in the matter by his.

appeal. ^-

The fact that a plaintifE to a hill of interpleader re-

fused, before am^ adverse claimant had appeared, to hand

over goods to his bailor who was in prison until he might

consult his solicitor, was held not to prejudice his right to

maintain a bill after an adversary claimant had appeared.^^

An applicant who has placed himself in the position in

which he stands, at the request, and with a view to the

interest of one of the claimants, cannot have relief.^*

When a custodian of a fund has entered into an arrange-

ment by which he has agreed to keep part of the fund,

and to pay the balance to one claimant, he has deprived

himself of the status of an independent stakeholder, and

cannot interplead. ^^ It has also been held, that a debtor

who has admitted the claim of one of the claimants, cannot

be said to stand indiiferent between them.^*' In England,

however, relief will lie, although the applicant has ad-

mitted the claim of one of the jDarties, or although he has

issued a document of title to one of the claimants.
^'^

Where money was placed in the applicant's hands, to be

paid over, after he had taken certain accounts, to a third

party, and being sued before the accounts were taken, it

was held that he could not interplead, because, it was said,.

he had a duty to perform to both parties, and until it was

performed he could not be said to stand indifferent be-

tween them.^^ Under very similar circumstances, a plain-

tiff was allowed to maintain a bill of interpleader, where

one of the jaarties died before the accounts were adjusted,.

and his administrator claimed. ^^

'= Atkinson v. Flannigan (1888), 70 Mich. 639: 38 X. W. Kep. 655.
" Lanfrstou v. Bovlston (1793), 2 Yes. Jun. 101.
" Belcher v. Smith (1832). 9 Bing. 82.

"Ludlow V. Strong (1895), 31 Atl. Rep. X. .T. 409.
" Mitchell V. Xoithwestern (1887 >, 26 111. App. 29.5.

" Attenborough v. London and St. Katharine's Dock Co. Q878),
3 C. P. D. 450.

"Cotton V. Cnnieron (18.55), 2 Ont. Pr. 62.

"Hackett v. Webb (1676), Rep. Temp. Finch 257.
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A corporation ma_y maintain interpleader, when a divi-

dend due on its capital stock is claimed adversely, and it

is no objection that the company improperly allowed a

transfer of the stock, because that question does not aifect

the right of property in the dividend.-**

Must assert no claim.—The applicant himself, cannot

claim any part of, or any interest in the subject-matter as

to which he seeks relief by way of interpleader.-^ He must

disclaim all interest in the subject in his hands,^- and it

has therefore been held, that the recitals in a bill of inter-

pleader should give so full a statement of the plaintiff's

case as to demonstrate that he has no interest in the thing

in controversy.-" Interpleader will therefore be refused,

when the person invoking the aid of the court asserts any

interest in or claim upon the subject of the litigation,-'

which either of the claimants contest.-" He is not then a

stakeholder, indifferent as to which claimant shall be

awarded the fund.-**

Where the beneficiary of an estate collected certain in-

surance moneys for the executor, and the executor and other

beneficiaries both claimed the fund, it was held that the

applicant had himself an interest, which was a bar to his

bill of interpleader.^ And so, where the plaintiff in a bill

of interpleader was an assignee in insolvency, who was him-

self a claimant of the fund in his own possession, the court

refused to award relief.^'^

App.
"Xt'W York V. HiiAvs (1S7:{). 3.'. X. Y. Sup. Ct. :\T2: Hridrs-

bnrj; Mfj:. Co.'s App.-Jil (1SS4|. lOC, V:i. St. 27."); Crovos v. Scntcll

(1K<Mi. !.->;} TT. S., I). -4sr,.

^' Williiuus V. Mnttlu'ws (18JM)), 47 N. .1. Kii. T.Hi.

=• Whitn.-y v. (%)w:in (1878), 55 Miss. (V2r,: Loiiu' v. BMik.-r (1S77t.

85 III. 431.

"Oppciilicim V. T.co AVolf (184<i). 3 S:m<l. Cli.v. N. Y. 571.

"Hr:uk<tt v. (Jnivcs (ISitR). 30 App. Div. X. Y. 102.

MVhitl.cck V. Wliitiiijr nS05». 50 111. App. .520.

"(^istii.T V. Twilclifll riiiunphiin Co. (ISOS). 01 Mo. .524.
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An applicant having collected a note placed in his hands

for the purpose of being credited on a debt owing to him

bv tlic person who gave him the note, upon another party

claiming the proceeds, sought to interplead the depositor

of tl\e note and such claimant, but it was held that he had

such an interest in the proceeds, that he could not main-

tain his bill.-^

Rule in Scotland.—In Scotland, where one of the claim-

ants can raise the process of multiplepoinding in the name

of the debtor, the proceeding will lie, although the nominal

raiser who owes the debt disputes that any debt is owing.^^

English Act of 1831.—Following the equitable principle

the English Interpleader Act of 1831 required the defen-

dant to show by affidavit or otherwise that he did not claim

any interest in the subject-matter of the suit.

Claim for commission, freight, etc.—It was this rule

which prevented relief from being awarded to an auctioneer

claiming to deduct his commission,-'"' to a warehouseman

claiming a lien for his storage,^^ a wharfinger his charges,^^

a common carrier his lien for freight ;^'^ or an attorney

claiming to deduct his costs of recovering the fund in his

hands.'"-* It was pointed out, that in these cases, the appli-

cant had a personal question to maintain with one or both

of the adverse claimants, which prevented him from ob-

taining relief upon the principle of interpleader.""

The rule relaxed.—Under the English Act, however, the

equitable rule became relaxed. It was argued, that a lien

on the subject-matter for charges was not a claim to an

interest in the property itself. Accordingly, a party was

allowed to avail himself of the Act, although he claimed a

"Wing V. Spaiildinj,' (1892), 23 Atl. Rep. 01.5; (54 Vt. 83.

'"Clow V. Kins (18.")0). Ct. of Session, 13 D. 132.
•'o Mitchell V. Hayne (1824), 2 Sim. & Stu. (i3; Bird v. Neff, 1 T.

^t H. Pr. Pa. 434.
'' Lawson v. Terminal a893). 70 Hnn. N. Y. 281.

'^Broddick v. Smith (1832), Bins. 84.

=5 Grass v. Memphis (1892). 11 So. Kep. Ala. 480.
'' Wakeman v. Dickey (186.5), 19 Abb. Pr. N. Y. 24.

"" Mitchell V. Havne (1824), 2 Sim. & Stu. G3.
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lien on the goods in his hands for freight paid, and for

storage, as against the claimants."®

An anctioneer was allowed to interplead in a court of

law as to purchase money in his hands, although he claimed

the right to deduct his charges for commission.-'^

In the United States an attorney who has collected

money is allowed to file a hill of interpleader against his

client and a third person, although he claims part of it to

compensate him for his services.^^^ A claim for fees against

the fund is not such an interest as will prevent him from

maintaining his bill.^"

In Ontario it was enacted in 1869/° that it should not

be necessary in order to entitle any common carrier or other

bailee of goods and chattels to relief by way of interpleader,

that he should abandon any lawful lien he might have upon

the goods and chattels, the subject of the application.

In England the present practice is found in the Kules

of 1883," which provides that the applicant must satisfy

the court that he claims no interest in the subjoet matter

in dispute other than for charges or costs.

In Ontario and the other Provinces and Colonies in

which the English Interpleader Code is in force,'*- the same

rule prevails, which requires the applicant to disclaim in-

terest except for charges or costs.*^ The wording of the

Ontario Eule now reads, " in respect of a lien, or for charges

or costs."

In the American States the IntorpU'ader Codes are all

silent on this (juestion of requiring the applicant to dis-

claim interest. 1)ut most of them require that he shall pay

into court the full amount claimed, which by iniplieation

means lluit be cannot claim any part ol" the sul.jcct-matter.'**

'"Cotter V. Biuik of Eiifrland (1834). 2 Dowl. 7l.*S.

"' Best V. Hayes (IHiVA). 1 H. & C. 718.

'"(Jibsoii V. (Joldtliwaitf (184.')), 7 Ala. 281.
"^ MoFadili'ii V. Swiiicrtou (1900), 5!) Pac. SK', (Oniroii).

*"'« Vift. Out. c. 17.

" OnltT LVIL, link' 2 (a).

'-Out. Itnlc 1104 ((I).

" .M(I>..iiiiM V. .McKciizio (ISSS), 20 Nova Scotia r)27.

** St-e Apin'iiiiix.
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In India, the Code there in force, reqiiires the appli-

cant to show that he has no interest otherwise than as a

mere stakeholder,'*"' and it has heen decided that a railway

company claiminy- a lien for its charges is entitled to relief.*''

When rights asserted against claimants.—Interpleader

rests upon the fundamental principle that the applicant is

the mere holder of a stake, which is to be contested for by

the other parties, he standing wholly indifferent between

them. If the applicant asserts a right or claim against

either or both of the claimants, it is fatal to his applica-

tion.''" An insurance company was refused relief where

it sought to have a dispute settled with one of the claim-

ants, as to the date from which interest should be charged

upon the fund in question;*^ so a debtor was debarred from

maintaining interpleader, where he claimed a set-off against

one of the adverse claimants.*^

A stakeholder who has been sued by one of the claim-

ants may have a good defence, but when the second clann-

ant appears he need not insist upon his defence, but may

waive it and elect to seek a remedy by interpleading, and

the fact that he might have successfully contested the

action will not prejudice him in his interpleader.-'"

If legality of claim denied. — An applicant, however,

cannot maintain his interpleader and at the same time

defend a claimant's action, denying that either one or both

of the claimants have any valid legal or equitable claim

against him. If he do this instead of paying the money

into court, he loses his independent position, and cannot

then claim any of the considerations due to a stakeholder.

If the stakeholder plead in an action, with full knowledge

*^Act 14 of 1882 c. 13, s. 471.
*" Bombay, etc., Railway Co. v. Sassoon (1893). 8 Bombay 231.
*' Bedell v. Hoftmau a830), 2 Paige N. Y. 199; Hymaii v.

Cameron (1872), 46 Miss., p. 727; North Pacific Lumber Co. v.

Lang (189.5). 42 Pac. Rep. 799 (Or.).
^-^ Bignold V. Audlaud (1840), 11 Sim. 23.

« McNaughton v. Webster (I860). 6 TJ. C. L. .1. O. S. 17.
'" Hartford Life and Annuity Ins. Co. v. Cummings (1897), 50

Xeb. 236: Bernstein v. Hamilton (1898). 26 App. Div. 206 N. Y.

Grill V. Globe (1900), 55 App. Div. 612 N. Y.
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of the facts, it is a waiver and an abandonment of the right

to relief by interpleader.^^

Must admit liability. — The applicant must therefore

admit a liability, to whichever claimant shall establish his

title/- but he does not necessarily confess that the fund

must absolutely belong to either claimant. By paying it

into court, and asking the court to adjudicate, he in effect

says the money may not belong to the second claimant."^

It may be that there is some other claimant not ]3rosent,

whose title is superior to those who have appeared.

When he disputes part of debt claimed.—When there

is any question raised as to the amount for which the ap-

plicant is liable, it is a rule that he cannot maintain his

interpleader proceedings^ and so he will be refused relief,

unless he admits liability for the full amount claimed.^*

The reason for this, is, that the interpleader will not dis-

pose of the whole matter, there will still be a controversy

between the debtor and one of the claimants, and besides

a claimant should not be required to separate his claim, and

be obliged to enforce it in two separate proceedings.''"'

Where two persons each sued a third for a commis-

sion for selling a hotel, and one of them included in his

suit a further claim for commission for selling the furni-

ture, and the defendant offered to pay into court sullicient

to cover the first debt only, interpleader was refused.^''

•'' Helliuiui V. SfhiK'idir (1,S74), ~7t 111. 42'_'; linssell v. Churdi
(1870), (Jo Pa. St. !>; .lohiistou v. OHvit (1894). .")! Ohio (i; Brown v.

Caniphcll (1895), 110 Cal. (>44; Hartford Lifo and Annuity Ins. Co.
V. Ciuninin^'s (18071, oO Xt-b. 2;}(i; Bernstein v. Hamilton (180Si, lid

A]. p. Div. 200 (\. Y.l; Montague v. .Jeweler's (1801»). r>S N. Y. S.

715; Southwark v. Childs (iSOOl. ;?0 App. Div. .")(;0 (X. Y.).

'•-Bernstein v. Ilaniilton (1808), 20 App. Div. 20(i (X. Y.);

Browniiij; v. Watkins (1848), 10 S. & M. 482 (Miss.).

•'Keener v. (Jiand Lo<l>re A. O. V. ^V. (1880). :{8 Mo. Api>. .^4;}.

'M)ipl(.ck V. Haniiuond (18.".:5). 2;{ L. J. Chy. ."•(); ("liand)erlain

V. O'Connor (18.">;{). 8 How. X. Y. 4.1; Patterson v. IVrry (18.'7). 14
How. X. Y. .">()."»; .Fackson v. Kniek.-rl.ocker (1000). 02 X. Y. S. 1100;

Pfister v. Wade (1880(. .".C, Cal. 4:5; Baltimore v. Arthur (18,S2). 00
X. Y. 2.".4; Xew Kii^rland v. Odell (I8881. ."0 Hun. X. Y. 270; Du
Bois V. Cnion Dim.- Savin;:s Insiitution (l.SO.'i. 80 linn. X. Y. :;582;

Van Zanilt v. Van Zamll (ISSOt. 17 <'iv. I'm. \. Y. 44S; (Jhisner v.

Wcislierg (1801), 4.3 Mo. Ai>p. 214; Soutiiwcst. ru 'l"el<-j:r.ipli .md
Telephone Co. v. Benson (1800). (!:5 Ark. 28:5.

'"Xew England v. Odell (1888). .W Hun. X. Y. 270.

"Curn.ll V. Deniarest (1800), 58 X. Y. S. 1028.
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But where a defendant claimed a few more dollars than

a plaintiff seeking relief admitted, the plaintiff was allowed

to amend so as to admit the amount claimed;''' while a

hill, which offered to pa}^ what was due was not considered

bad, because the plaintiff brought into court less money

than was in fact due.^-^ The plaintiff cannot adjust his own

claims against the matter in controversy, and ask the de-

fendants to interplead as to the balance.^'* It has been

held in Massachusetts, that if the plaintiff is entitled to

have the parties interplead as 'to some of the matters

alleged, though not as to all, the bill should not be dis-

missed. ""

The rule just mentioned has not been universally fol-

lowed, and interpleader has in some cases been allowed in

respect of the amount of a debt admitted by the debtor to

be due, although one claimant has asserted a larger simi

owing to him, but in such cases the claimant's action against

the debtor was not sta5^ed as to the excess.^^

In England the rule is now well settled that a person

may interplead as to part of a debt claimed, although

he disputes that he owes the balance. The object of this

rule, is to prevent a plaintiff from making an unjust demand

for a larger sum than is really due to him, in order pur-

posely to defeat interpleader proceedings.^-

When several claimants each claim part of a fund and

all together claim an amount in the aggregate more than

the fund, interpleader has been allowed, as where a number

of persons claim as lien holders.*'^

Where a sheriff paid part of the proceeds of goods taken

in execution to the first execution creditor, taking an in-

"Orieut v. Eee<l (1SS9). 81 Cal. 14.5.

•^ Ketchnm v. Brazil (188.3). 88 Inil. 515.
'-^ Williams v. Matthews (1890), 47 N. J. Eq. 19(3.

<"' Fairbanks v. Belknap (1883). 135 Mass. 179.

"Citv Bank v. Bangs (1831), 2 Paige N. Y. 570; :\Iihvaukee v.

O'Snllivan (1870), 25 Wis. 666.
" Reading v. London School Board (1886), 16 Q. B. D. 686: Mc-

Intvre v. Woods (1888), 5 Man. 347.
''^ School District v. Weston (1875), 31 :Mich. HCr. Van Zandt

V. Van Zandt (1889), 17 Civ. Pro. N. Y. 448; In re Barliier (1885),

3 New Zealand M. 370; bnt see Ammcndale v. Anderson (1889), 71

Md. 128.
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demnit)', it was held that he could not call upon a claim-

ant of the whole fund to interplead with a second execu-

tion creditor as to the balance.®*

In New Jersey, the plaintiff in a bill of interpleader

made several contracts for the tilling in of certain wet land

with the defendants, agreeing to pay each according to the

niimber of cubic yards of material deposited, to be ascer-

tained by a measurement at the place upon completion of

the work. Each defendant knew of the other contracts, and

of the method to be followed in computing the compensa-

tion. Through the neglect of the defendants a confusion

of their deposits was occasioned, so that each claimed pay-

ment for so large a quantity, that the sum of their claims

admittedly exceeded the total amount deposited. The
plaintiff was ready to pay for the total amount deposited,

but because of the confusion and the consequent dispute

between the defendants did not know in what proportion

to distribute the total sum. It was held that the bill must

be sustained."^

In Manitoba it has been held, that a garnishee may
obtain interpleader as to the amount he admits to be due,

although he may deny liability as to further amounts

claimed, as long as he submits for the determination of the

court the question of further liability.'^*'

When estopped from claiming an interest.—A person by

becoming the plaintiff' in an inter})leader suit, and who ob-

tains a decree, cuts liimself off' by his suit and decree from

any right which he had in the })roperty;®' nor can he after

filing his bill, set up a right to the fund in controversy,

because by his bill he has admitted that he has no interest

in the fnnd."^ If one claimant do not appear, the stake-

holder cannot then change his mind and claim part of ihe

fund which he has brought into court.''''

"'A.liinis V. Iil:ick\vcll (lS,S4l, 10 Out. I'r. IC.S.

"Packard v. Stevens (LS!«»), 4(; AtL 250 (X. J.').

"*' Kf)>?ers V. ('oinmercial I'nion Assoe. ('o. (ISitf)*, 10 ^L^n. *!(;7.

"' Snpn-ine Conneil v. Heiiiicit (1S<.M». l!l Atl. Kep- N. -T. TS.".

'•' Andirson v. AVilkinson nK4S). 10 Sin. .V M. :Miss. »i(H.

"CoKswell V. Ariiislroii- (187."). 77 III. l.^H.



CHAPTER III.

THE SUBJECT MATTER.

Generally.—The subject matter, in interpleader, is gen-

erally personal property of some description, such as money,

goods, or chattels; but most frequently, perhaps, relates to

a debt, duty, or other chose in action. In some cases in

equity, and under some interpleader statutes, the remedy

also lies when the matter claimed adversely is real property.

Value of the subject matter.—A\hen the property in dis-

pute is definite and certain in character, as a specific chattel,

that is sufficient, its exact value is wholly immaterial, as in

the case of bank shares.^ The vexation of double proceed-

ings can scarcely be considered less, because they relate to a

S7nall matter. If the claimants, upon one of whom the ex-

pense of the interpleader suit must fall, think the subject

of it worth pursuit, they cannot complain that the holder

of the stake prefers to be a party in one suit, rather than in

two.- But Avhen the amount in dispute has been small,

courts of equity have sometimes been loath to allow inter-

pleader, because the expense of a bill might soon absorb

a considerable portion, if not the whole, of the fund in con-

troversy, and if relief can be had in any other way, the bill

will be refused." A bill for a sum under £10 was dismissed

as beneath the dignity of the court.*

' LiiH-oln V. Rutland (18.52), 24 Vt. 639; Cadv v. Potter (18G9),

5.5 Barb. N. Y. 403.
- Crawford v. Fisher (1840), 1 Hare, 436.
' Bleeker v. Graham (1836), 2 Ed.. Chy. N. Y. 647.
* Smith V. Target (1796), 2 Anstr. 529; see also Wallace v.

Sortor (1883), 52 Mich. 159.
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The amount of a fund in dispute, must be ascertained

-vvitli sufficient certainty to enable it to be brought into

court,^ but the amount may be enquired into to ascertain

whether the plaintitf can maintain his suit.'^ He must

state in the affidavit upon which his motion is founded, the

specific sum or goods in his hands which are claimed.'

Must be distinct and tangible.—Where two real estate

brokers each claimed a connnission, under independent con-

tracts by reason of the same sale, the principal's personal

liability was held not such a distinct fund as would author-

ize a bill of interpleader.^ To enable a sheriff to inter-

plead, the subject matter must be something tangible at the

time of seizure; and relief was not granted, where the sheriff

asked protection in respect of a tenant right, consisting of

seed and manure in the groimd, because a claim to them

could not be a claim to goods and chattels.^

Unliquidated damages.—Interpleader will not lie, when

the claims arc for unliquidated damages, or when one claim

is for damages, although the other may be a demand for

specific property.^" It has been said, that in framing the

English interpleader provisions, the word 'damages' was

intentionally left out, so that the remedy applies only to

a debt, money, goods or chattels."

Identity of.—Interpleader will lie in some cases, although

the identical jjrojjcrty received cannot be produced, so long

as the applicant is able to deliver property in kind and

quantity equal to that received. Thus, a railway company

was allowed relief, wliei-e lliey had stored a (jvuuitity of

wheat received for transit, in an elevator aU)ng with otiier

wheat of the same quality, althougli they could not deliver

exactly the same wheat which was alleged to be in (question.''

'Finhiy v. Aincrican (IS.")), 11 IIow. N. Y. -KiS.

"Williams v. Mnttlii-ws (1S!)0). 47 L. .1. Kq. VM).

'Riiiici- V. (iKW), :i L. J. c. r. <')li.

VMcCncry v. Iiin<' (1!«MH, 4!> Api). Div. VXl X. V
" Hati'iiiiUi V. Fiirnsworth (ISC.Ol. 2!) 1.. .F. Kx. :{(m

'•'Walter v. Niclidlson (1S:;S», r, Ihtwl. r»17: s< c luitluT nmU'r

licadinir "Same Ihiii^: iimst lie claiiiicd." also (•lini)t(T \1.

" lugliaiii V. AN'alkcr (ISSTl. :U Sol. .7. 271.
•- We CaiiiKlian Pariti.- Uailway v. CarnitluT.s (iS'.tCi. 17 (Hit. V\:
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A stakeholder never pays over the identical sovereigns de-

iwfeited with him." An interpleader suit therefore, is not

in its nature a proceeding in rem, because it is not the status-

of any particular money which is in question, for any .money

which is a legal tender will effectually satisfy the claim of

the party who will receive it." Where it happened, that

the subject matter consisted of bank notes, which the suc-

cessful claimant was at one time willing to take, but which

subsequently went below par, the applicant was directed

to make good the amount in current specie. ^^

Company shares, dividends. — Interpleader will lie in

respect of sliaies of the slock of an incorporated company,

although they are choses in action and not tangible chattels.

The English and Canadian provisions cover any debt,

money, good* or chattels, and the latter term is one of the

widest words known to the law in its relation to personal

property.^*^ It has also been granted in respect of shares

in a registered vessel,^^ and of dividends due on a company's

shares.^® A Scotch railway was authorized by Act of Par-

liament to issue debenture stock to the extent of £82,000

to such creditors as should demand it, one having obtained

a decree for £935 and a second for £162,000, the railway

company was allowed relief in an action of multiplepoind-

iug.^^

Money on deposit.—Money on deposit in a bank may
also be the subject of an interpleader,-" as well as a balance

in a loan company's hands, part of a loan secured by a mort-

gage to the company, and held back to pay off certain

charges.-^ In Xew York, where the banking laws provide

" Dowsou V. McFarlane (1899), 81 L. T. 67.
"* Cross V. Armstioug (1887). 44 Ohio St. 613.
"Knight v. Yarborough (1846), 7 S. & M. (Miss.) 179.

'"Eobinsou v. Jenkins (189»:t). 24 Q. B. D. 275; Re Underfeed
Stol^er Co. of America et al. (1901). 1 Ont. 42: Brown v. Nelson
(1884), 10 Ont. Pr. 421: Walker v. Bamberger (1898). 17 Utah 289:

but see contra Chicago Edison Company v. Fay (1896). 164 111. 323.

''Yindin v. Wallis (1864). 24 Upper Canada Q. B. 9.

''Snlislinry v. Townsend (1871). 109 Mass. IIH.
" Girvan, etc., Ry. v. Uamond (1886), Ct. of Session. 13 R. 931.
^'' .tames v. Sams (1892), 90 Georgia, 404.
^ Franco v. Joy (1894). 56 Mo. App. 4.33.
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specially for the relief of savings banks when money on de-

posit is claimed adversely,-- it has been held that this does

not cover the case of a draft sued npon.-^ Interpleader will

lie when part only of a deposit is claimed.-^

Land.—When land is claimed adversely from a person

in posssession, or in whom the title is vested, it would seem

that a bill or an action of interpleader will lie.-^ But under

interpleader statutes, land cannot ordinarily be the sub-

ject of interpleader, unless specially mentioned, as it is

in some eases.-*^ Thus it has been held, that when a sheriff

levies on land, or on an interest in land, he can physically

seize upon nothing, and his levy need not be made upon

or in view of the premises. The interpleader rule^s afford

him no protection, because he needs none, as he can per-

form his official duty without risk of any sort.-'

In Ontario a sheriff may interplead when lands and tene-

ments are taken or intended to be taken in execution.^

Hence a sheriff has been relieved, when he was directed

to execute a writ of possession in respect of lands,

and a defendant to the writ, and who was in pos-

session, claimed the lands as guardian for certain in-

fant children in whom it was alleged tlie title w^as vested:'-*

as also where a liouse was securely locked, and a third

person in possession of the key, notified the sheriff tliat

lie was the owner and threatened an action for damages if

the sheriff should attempt to enter.-" The same provision

formerly existed in Manitoba, but was not consolidated in

tlie f'ode of 1895.

Fixtures.—Fixtures attached to flH> freehold may be the

subject of interpleader, for tliey arc often removable as

"Sec. 115. c. G89. of tho I>aws of IS'VJ.

-niiist'^r V. Bowcrv Sjivin>;s Bank (11100). <;; \. Y. S. 'M'A.

" Pn.Krcssivo v. CJcrman (ISOO), 20 X. Y. S. U. r.2M.

"Farley v. Blood nS.')4l, .'iO Now Hampshire :r>4.

^ See in Appendix.
=' Manr'>r v. Sheafer ClHHl). 110 Pa. St. ."i^O: see also r.nrdiner v.

Hinds (1S74). S Ir. I.. T. & Sol. .T. 401.

»Ont. T?nle llOH (/,).

'• Kmerson v. Humphries (1802), 1.^ Ont. Pr. S4: :ind see .\dani-

son V. Adams.n (lH87i. 12 Ont. Pr. p. 2.*^).

" Hall V. Bowerman (IfMXO, 10 Ont. Pr. 20S.
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chattels; and where a sheriff had levied on machinerj^ thus

attached, he was held not bound to determine, whether the

property was real or jjersonal, it was enough if there were

conflicting claims. ^"^ An issue may accordingly be directed

to determine whether the property levied on is personalty

or realty.^^ Interpleader has been allowed, where the

articles seized were a culm separator plant, consisting of

buildings and machinery.^'

Growing crops. — Interpleader has been allowed to a

sheriff, in respect of growing crops, levied upon by him.^''^

Deeds and papers.—The title deeds of land, and other

papers, may be the subject of an interpleader. Thus relief

was granted to a bank, with which title deeds had been

deposited as security for a loan, and were claimed by the

heir of the depositor and by a grantee of the land;^* and

to a person in possession of deeds and papers, which came

to him through the death of a guest in his house.^^ It

would seem to be the practice, to allow a sheriff to inter-

plead, when he has seized the chattels of a corporation, which

are subject to a charge in favour of debenture holders.^''

Proceeds of land.—Under an Interpleader Act, which

provided that a sheriff might interplead as to the proceeds

or value of lands taken and sold under any process, it has

been held by the Supreme Court of Canada, that inter-

pleader will not be granted, where a purchaser of land

voluntarily paj's to the sheriff the amount of an execution

in his hands, in a bona fide belief that it is a charge upon

the land, and the proceeds are claimed by a third party,

because the lands are neither taken nor sold under exe-

cution.^^

'oPriehett v. McWilliams (1875), 2 W. N. Ca. Pa. 353; Sun
Life V. Taylor (1893). Man. 89.

" Kisterbrick v. T.xld (1884), Ifi W. N. C. Pa. 47.
•'= Advance Coal Co. v. Miller, 7 Kulp Pa. 541.
" Hamilton Provident v. Campbell (1884). 12 Ont. App. 250.
=>* Roberts v. Bell (1857), 7 Ell. &- Bl. 323.
" Walker v. Ker (1843), 12 L. J. Ex. 204.

'*Davey v. Williamson (1898), 2 Q. B. 194.
" Eederal Bank v. Canadian Bank of Commerce (1886), 13

Canadian S. C. B. 384.
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Proceeds of goods.—Wlien a sheriff seizes goods under a

writ of fi. fa., and a person other than the person against

whom the process issued, claims the goods, and pays out

the sheriff under protest, the money so paid to the sheriff

is the proceeds of goods .taken in execution, within the

meaning of the English rule, and may be the subject of an

interpleader.
''*

Goods sold but not delivered.—Where a sheriff had seized

and sold an article under an execution, and, before it was

delivered, it was claimed both by the purchaser and by a

third party who alleged that he acquired it directly from

the debtor, the sheriff was allowed relief.^** The sheriff

sells only the debtor's interest, so it cannot be said that

the purchaser's claim is ol)viously good.

Balance after satisfying an execution.—A balance of the

proceeds of goods, remaining after an execution creditor

has been paid, may be the subject of an interpleader, when
claimed from the sheriff by the execution debtor and a sub-

sequent execution creditor."'"

A reward.—A reward, offered for information leading lo

the apprehension and conviction of a felon, may be the

subject of an interpleader, when more tlian one party claims

it,*^ as well as a reward off'ered for the recovery of property

lost or stolen.*'

An award.—An award for laiul taken for public pur-

poses, such as a street, nuiy the subject of an inter[)lea(ler,

when the amount awarded is claimed by rival claiuuiuts

from tlu' coi'poration.'*-''

Slaves.—Slaves were fr('((U(uitly tlie subject ol' iutiT-

'* Smith V. Ciitchlk'hl (ISS.-)). 14 Q. K. I). 873.

""Gant/^ V. Mc(;nu-ki<n, 4 York Pa. LS4.
*" Warnock v. I^cslio (l.S«2), 10 li-. It. ('. L. <iS; Ornishy v. Wight

(1803). 27 Ir. L. T. K. 134.

'•Cay V. IMttinaii (LS37), 1 .Tur. 77.".; Farjio \. Arthur (1872).
43 How. .N. Y. 1!»;{; l>ut sco to tlie i-oiitrary CJranr v. Fry (lS.3.'".), 4
Dowl. I."..-.; CoUis v. Lcr (IS-'r.), 1 IIoiIkcs 204; Bnrritt v. Press
Publishing' (Jo. (1S!»7). lit Aiip. Div. 00!) and 2r. App. Div. 141 N. Y.

"City Bank v. lianas (1831). 2 Pai>rc .\. Y. .".70; Ilowland v.

Loiuxls (187:5). !'.l N. Y. (!04.

"Pollick V. ^Forris (1887), K).". N. Y. (J7G.
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pleader in the United States, before ilie abolition of the

slave trade.-**

Wagering stakes.—Interpleader will not be allowed to

the holder of a stake, deposited with him to abide the event

of an illegal race.*'* Witii regard to the propriety of an

interpleader order, niade at the instanee of the holder of a

stake on a billiard match, the English Court of Appeal

has recently offered the following remarks, in dealing with

a question which affected oidy the two claimants:—One
member of the court gave it as his opinion, that where the

ordinary claim appears to be in respect of a sum claimed

as winnings under a wagering contract, it is very doubtful

whether the court ought to recognize that the stakeholder

can have any expectation of being sued for such a sum.

Another member of the court agreed concerning the care

which ought to be exercised, in directing an issue where a

stakeholder is dealing with moneys deposited under a wager-

ing contract. He did not think it would be going loo far

to say, that an issue ought not to be directed, where the

claimants of the money deposited are the parties to the

wager, and a])pear to be trying to get the deci-sion of the

court as to which of them is entitled to the stakes.***

Same thing must be claimed.—The same thing, debt, or

duty, must be claimed by l)oth or all of the parties against

whom the relief is demanded.*' When the subject in dis-

pute has a bodily existence, no difficulty can arise on the

ground of identity; but where the subject is a chose in

action, which has no bodily existence, it becomes necessary

to determine what constitutes identity. Where the claims

made are of different amounts, they can never be identical,

but where they are the same in amount, that circumstance

"See Burton v. Bhick (ISCl), 32 Ga. 53.
" Applejiai-th v. Colley (1842), 2 Dowl. N. S. 223.
'^ Sohoolbred v. Roberts (litnO), 3 Q. R. 497.
*' Crane v. Bnrntratrer (184.S). 1 Carter Ind. IC": Oil Run v.

Cale (1873). (i W. Va. '.25: Pfister v. Wade (18S0). 50 Cal. 43;
Wilkinson v. Searcy (1S83). 74 Ala. 243: AVells v. Miner (1885). 25
Fed. Rep. Cal. 533: National v. Platte (1894). 54 111. App. 483;
Jolinston V. Oliver (1894), 51 Ohio, 0.

M.L.I. fi
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goes far to determine their identity. The amount may not

be snffieient of itself, for the amount may be the same, and

the debts different. *-

The claims must refer to the same subject matter, and

not to collateral demands arising out of the right immedi-

ately in dispute,*^ interpleader was never intended to apply

to different claims, merely because they originate out of one

transaction; so interpleader was refused to a person who

had had a house built for himself, and admitted a sum

due, when the architect sued for the contract price, the

contractor employed by the architect and who had been

dismissed claimed the price of his contract or damages for

dismissal, while claims were also made by an assignee of the

contractor, and by artisans."^" It has been decided in Mis-

sissippi, that it does not matter, that the claims are upon

an open account for the value of property, so long as each

claimant claims the same amount.''^

When one persons claims the subject matter or its pro-

ceeds, from the applicant for relief, and a second claims

unliquidated damages for conversion, or for breach of war-

ranty, or for negligence in selling, or for not accepting a

bill of exchange for the price, interpleader will not lie, be-

cause the parties do not claim the same thing, the claim

of the person seeking damages is against the applicant

personally and not against the fund or property in his

hands.''^ Nor will interpleader lie, when both claimants

claim damages against the person seeking to interplead.
•'•''

*'Glyn V. Dnoslmry (1840), U Sim. V.V.).

^"Barclay v. Curtis (1821), 9 Prico. (Hil.

"Wells V. Glasscock (1898), 19 Victoria L. R. IK;.

"Boyle V. Manion (LSnC). 21 So. Kcp. 7u\() (Miss.).

"Barclay v. Curtis (1S21), 9 Price (KM; Walter v. Ni.-liolson

nS.TS), n Dowl. ."117: Slaney v. Sidney (184.")). 14 M. & W. 8(»0;

^^'ri^'ht V. Fr'>eniaii (1879), 48 T>. .7. C. P. 27(!; Re Ben field and
Stevens (1897), 17 Ont. Pr. :{()0 and 8.89: American v. Dav (188.^)(,

.'".2 N. Y. Super. Ct. 128; Imrliani v. Walker (1887). 81 Sol. .1. 271:
Delaware v. Corwith (1889l, 10 Civ. Pro. N. Y. 812; Ryan v.

Lamson (1894), 1.^8 III. .^20; North Pacific T.nmber Co. v. Lan^
n89."|. 42 Pac. Rep. 799. Oregon: C(.Ieman v. Chambers (1900i. 29
So. R<-p. .SS Ala.: Note in Harvard T>aw Rev. Vol. 1.^.. p. <;8 (1901).

"Fulton V. Chase (l.SSOi, 2."'. N. Y. St. Rc]). 711.
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Cases in which relief refused.—A purchaser will not be

allowfd to interplead, when one party claims the property

itself, and another claims the purchase money or price, be-

cause they are not demands for the same debt;^'* nor will

the remed}^ lie, when one claim is for payment of an ac-

ceptance, and the other for the price of the goods sold;^'

or where one claimant ,siies on a bond, and the other claims

for money had and received to his nse.^*'

An auctioneer cannot interplead as to a deposit in his

hands, when the vendor claims it as forfeited, while the

purchaser seeks to enforce the contract;"' nor can the trus-

tees of a separation deed interplead when the husband

claims an annuity under the deed, while the wife alleging

the deed invalid claims the annual proceeds without deduc-

tion, because it is not the same debt or duty which is

claimed.'^ It is not two persons claiming the same thing,

M'hen one action is based upon an award, and the second

claimant alleges that he is entitled to the debt upon which

the award is predicated. ^^

Interpleader was refused, where one claimant asked pay-

ment of a debt for plumbing, and the other asked the same

amount for services rendered as architect and surveyor;^''

so relief was not allowed, where one claimant sued for his

commission for the sale of property, and another claimant

for serviccvS in the sale of the same propert}', as these are

not demands for the same debt and do not necessarily con-

flict.*'^ If two auctioneers each sue the same defendant,

for a commission for the sale of the same house, and the

amounts claimed are not the same, he cannot interplead,

because the claims are wholly different;''- but if the amounts

=^*Carrioo v. Tonilinson (1853), 17 Mo. 499; Baxter v. Dav (1888),
73 Wis. 27.

" Bassett v. Leslie (]890). .33 N. Y. St. Rep. 0S.">.

••" .Tohnston v. Oliver (1894). i^l Ohio St. 0.

" Sharpe v. Redman (1837). 1 Will. W. & D. 37.5.
•« Doyle V. Dumoncel (1847). 11 Ir. Eq. R. 342.
"Heymen v. Smadbeok (1894). ^^S N. Y. St. Rep. 10.

""(ilyn V. Diiesbnry (1840). 11 Sim. 1.39.

"Taylor v. Salterthwaite (1893). .'I N. Y. St. Rep. .lO.-i.

1
"^Greatorex v. Shackle (189.5), 17) R. .501; 2 Q. B. 249.
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claimed are the same, interpleader will lie.'''' It may liap-

j)en, however, that the amounts are the same, and that the

claims are not to the same deht,"^ when relief will be re-

fused; as it will be when the vendor has ineantionsly com-

mitted himself Avith two estate agents,*^^' or where each has

procured him a separate purchaser."'"

A tenant cannot interplead when the lantUord claims

the rent, and a second person claims the value of use and

occupation, because the things actually demanded are dif-

ferent;"' and it does not matter that both are claimed for

the same period."^ A tenant, who takes an independent

lease from each of the two adverse claimants to the pro-

perty, cannot call on them to interplead, because it is not

the same debt which is demanded by each.""

The lord of the liberty and his tenants were refused

relief, when two rectors claimed, one tithes in kind, and the

other a nu)dus, which means a paying of tithes different

from the general rule of payment in kind.'" A sheriff' to

Avhom moneys had been paid under an execution, fouiul that

tlu' deljtor claimed that they should he set otf against a

larger judgment which the del)tor had against the execution

creditor, tlie latter having sued tlie sheriff' for the fmul,

tlu- slu'i'iir was refused an inter|)k'ader order, on the grouiul

tliat the interpleader act only applied to I he case of two

claimants for the sanu» fund.''

ir both claimants have recovered judgnu'iils against the

person seeking to inter])lead. they ari' no longer claiming

the same del)t and he cannot havt' I'l'liel".'-

" Di-cycr V. U.-nidi (ISTIi, 11' How. N. ^. •_'"J; Sliiinnaii v. Scott

(1.887). (; X. Y. St. i:..p. 284; lin.okc v. Siuilli. i:; ('. ('. I'.-i. .'..".7; :'.:{

W. N. C. I';'. 74.
'-

(.^liinnlicrljiiii v. Aliiiy (18!(:',i. .'L' X. ^. St. K<|p. .VJ2: .McCrcM-y
V. iii«c (UHMH. 4!» \]\]>. i>iv. X. Y. i::;'..

'•'• S:ichsrl V. F.-iniir (188!n. .T) III. .\p|'. -77.
''

Sliii.iii;oi V. S.-ott (18871. f. X. Y. Si. Kcp. L'S4.

"' .lolm-^on V. Atkiiisun (17!>7). ."> .\iist. 7'.>s.

'-D.kI.I v. Kollnws (1.S78). •») X. .1. K.i. fJ7.
''

StjiiKllcy V. ItolxTts (t8!)4). T.!) Fc<]. i:.i.. In-I. 'I'. S.-.C.

"'
^^'<.ll)lKtoIl V. Wriu'lit (17!)7i. :'. .\iist. sol.

•'
Siiiitli V. Siniiid.Ts n877>. .".7 I-. 'I'. :'.•"!>.

•- \'i<t<.ri;i v. r,.'tliinir (lS77l. 1 Out. .\i.|>. •"•!t8.
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For tlie same reason, interpleader was refused to a life

insurance company, when claims were made, one for the

present cash value of the policy, a second for the policy

and all henefits under it, while a third asked that matters

stand until a claim might mature.'-' A defendant sued for

the use of plaintift".s teams, is not entitled to an order of

inter])lcader, where a third party seeks payment from the

defendant for the keep of the horses, since the claimant

and plaintiff do not claim the same thing.'*

Cases in which allowed.—lnter})ieader has heen allowed

in some cases, wliere it might be hard to distinguish them

from the ahove. A lire insurance company has been al-

lowed relief, where a land](u-d brought his action for the

insurance moneys and a tenant filed a bill to have them

laid out in rebuilding; it was said that although the mode

of relief was different the subject was the same, namely

"ettino- in the monev.'"' Where one claimant claimed cer-

tain shares m a stock company, and the other claimed the

stock certificate, the claims were looked on as sufficiently

for the saujc thing to allow interpleader.'^ Where each of

two claimants insisted, that the purchaser was his customer,

and. each claimed the commission the vendor was allowed

to inter})lead."' In changing the beneficiary under a life

policy, the insnred did not give up the first policy to be

surrendered, alleging that it had been lost, and a new one

was issued, u])on his death both beneficiaries claimed the

insurance moneys. It was held, that though there were two

written instruments outstanding, tliere was but one insur-

ance effected, and but one set of ])remiums paid, and there-

fore the same thing was claimed, and interpleader lay.''^

AVhere two persons made a bet on a horse race, and each

deposited a sum with a stakeholder, who was to pay the

^•Travellers Ins. Co. v. Healey (IS!)")), ,S(! Hnu. X. Y. 524. -

U^^eda v. Montauk Co. (1899), ."> X. Y. S. 748.

''Paris V. Gilliam (1S13». 1 Cooper, 59.

"Robinson v. Jei«kins (18901, 24 Q. B. D. 275.

"Dreyer v. Ranch (1871). 42 How. N. Y. 22; Shipinan v. Scott

{1SS7). () N. Y. St. Rep. 284.
" MoComiek v. Suprem > Coinicil Catholic Benovoleut l^esion

(1890), G App. Div. 175 N. Y.
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stakes to the wimier less a commission, and a dispute arising

as to tlie fairness of the race, the winner sued for the

stakes, while the other party claimed them too, or in the

alternative the return of his deposit, interpleader was al-

lowed, notwithstanding the objection that the debt claimed

by one was not the same as that sued for by the other.'"

When part of fund claimed.—It seems to be a fairly

well settled rtile that interpleader will lie, although one

claimant claims only part of the fund, while the other

claims the whole. The custodian of the fund must be will-

ing however, either to pay the larger sum into court, or to

pay the difference between the sums claimed to the person

claiming the whole fund.^*^ What is meant by a demand

for the same debt, is such a demand as may be satisfied or

discharged out of the fund, so that it is no objection that

one claims the wliole and the other part.'^^

Where there are several claimants to parts of the fund,

a bill of interpleader will lie to compel them to ascertain

their shares, and to settle their priorities.^-

If an applicant for relief has paid into court, only part

of the whole fund, he will only be protected as to the

amount paid in, and will still remain liable for the deduc-

tion which he has made.**^

Some of the codes in the American States are worded,

that the second claim must be to the same debt or property,

» Dowson V. McFarlane (1899), SI L. T. UT.

•^Stuart V. W('kh (18:^9), 4 Myl. ^: Cv. pp. 31(i. ^ilT; Moure v.

Usher (t8:i.')), 7 Sim. .••.84; McKonzie v. ^tna (1879), Russell's Eq.

Die. Xi)va Scotia, p. ;!4(;; Mclntyn' v. Woods (1888), ~) Man. :547;

Fairbanks v. Belknap (1883). 13.") Mass. 179: Thomson v. Ebbets

(1824), 1 Hop. N. y. 27-J; Yates v. Tisdale (1837), 3 Ed. Ch. N. Y.

71; Progressive v. (German (18JK)), 29 N. Y. St. Kep. r,-2H; Koselle

V. Farmers Bank (18V>3), 119 Mo. 84; bnt see Tfister v. Wade (1880),

.'16 Cal. 43; .ind McN:iii;rlifoii v. Webster (ISCOi. (! V. i\ L. .1. O. S.

IT.

"' Barn.-s v. .New York (1.S82I, 27 Ilun. N. Y. 2:5<;.

-= V.in Zandt v. Van Zan.lt (188iM. 17 Civ. Pro. N. Y. 448; K.ieni^-

V. N. Y. T>ife Inse. Co. (IMSS). 14 N. Y. St. Tlep. 2.'>0: but so(>

T'fisl.r V. Widi- (1S8()|. .".C, Cjil. 43: (')9 Cal. 133; where it was s;iid

that ther.' may be ciises in which all the fund may not be claimed by

ejich of the liefendanfs. but it must a|)penr :it least, that the de-

fendants jissert ailversc cbiims to .-ill and (>very part of it.

"Tonlmin v. Ueid MH.-li, 14 Benv. p. .'<»(;.
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the word 'same' does not appear in the English Eulcs. It

has accordingly been held in New York State, tliat when one

claims the whole amount and the other only a part relief

will lie in an action of interpleader, hut not by a motion

under the code.^* It has been held in Scotland that a credi-

tor claiming a small part of an estate cannot throw the

whole estate into court for distribution by the expensive

machinery of multiplepoinding.^^ Where there were com-

peting claimants to one half a trust estate, the right to the

other half not being in dispute, one of the claimants raised

an action of multiplepoinding in the name of the trustee,

bringing the whole estate into court as the fund in medio,

it was held that the action was incompetent, although it

might have been raised as to the half in dispute.**''

Payment or delivery.—The person seeking the assist-

ance of the court, must always show his neutrality by de-

claring his willingness to pay the fund in his hands, or the

debt owing by him, into court, or to deliver the property

in his possession to such person as the court may direct.*"

This was the rule in an interpleader suit in chancery, and

it applies as well to the more modern action of inter-

pleader.'*^ He must be prepared to pay the money into

court, whether one claimant abandons or not.-"

A stakeholder admitting liability, is not bound to offer

to pay the fund into court, as a condition of being exoner-

ated, when a suit for the same is pending in another juris-

diction.'^" In California it has been held, that the plain-

tiff in an action of interpleader need not deposit the money

«* New England v. Keller (1885), 7 Civ. Pro. N. Y. 109.
-^^^ Kyd V. Waterson (1880). Ct. of Session, 7 E. 884.
^ Macnab v. Waddell (1894), Ct. of Session. 21 K. 1.57.

*' Earl of Carlisle v. Andrews (1701), 2 Eq. Ab. 173: Meux v.

Bell (1833), 6 Sim. 175: Shaw v. Chester (1834). 2 Ed. Chy. N. Y.
405; New York & Harlem Ry. Co. v. Haws (1873), 35 N. Y, Sup.
Ct. 372; Shaw v. Chester (1840). 8 Paige N. Y. 339; Morrill v. jVIau-

hattan (1898), 82 111. App. 410; Snodgrass v. Butler (1870), .54 Miss.
45; Fowler v. Lee (1839), 10 G. & J. Md. 358; Ammendale v.

Anderson (1889), 71 Md. 128.
"'• Van Zandt v. Van Zaudt (1889), 17 Civ. Pro. N. Y. 448.
'*• McElhe/an v. London (1886), 11 Ont. Pr. 181.
^ Barry v. Equitable (1873), 14 Abb. P. Pt. N Y. n. 385.
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in court; l)ut, the defendant in an action, when aj)plving

for relief, mnst do so.^^

He mast actually do so.—Besides otfering to pay or trans-

fer the suhject matter as the court may direct, the person

seeking relief niu«t be in readiness to bring the money or

thing into coart, and must actually do so, before an injunc-

tion will be granted, or at least before the injunction takes

effect.^- Where a bank sought to be relieved, it was held

improper for the bank to open an account to the credit of

the action, and it was obliged to pay the money into court. ''^

It has been held in Kentucky, that a debtor may be

allowed to interplead, although he may not be able presently

to pa}^ the money into court, but an injunction will not

be granted until he gives bonds and security that he will

ultimately pay the fund."* The fact that one of the claim-

ants threatens to appeal, does not warrant the applicant

in refusing to pa}' the money into court, under the inter-

pleader order which he has obtained, it is his duty to com-

ply with it;"''^ and he may ^safely pay the money in, in pur-

suance of an inlerjilcadcr judgment, in spite of irregulari-

ties in the interpleader suit, whicli are uncoiuplained of by

the claimants.-'"

Rules as to payment.—The lude is explicit and well

settled, that on a bill of interpleadei- the j)laintitf must

bring the Dnoney into cotirt, before lie lakes any ste]) in llie

cause."" It is not necessary that lie slionid offer by his hill

to pay the money into couri. it is sutlieieni if he hrings it

in before taking any other step.'"' A bill, is tlu I'efoi-e de-

fective, when the idainlilV neither hrings the money into

court noi' olfel's 1o do so. The olfei' is re<|uil'ed 1o pre\('nt

"' Fox V. S\itt.)n (liiOOj, r>l» Tile. !).'V.t (Cal.).

"Morrill V. Miii.iiattiiii (LSi»S|, SL' 111. A). p. llo: SIimw v. riiesl.M-

(18:i4), 2 Ed. Ch. N. Y. 4(»."); Now Ymk \ llnilcni Ky. C... v. llinvs

(i.s'i;{), \i:> N. Y. Slip. vt. wTi.

'••' Fnivre v. Ui.ioii (ISiH), :{(; N. V. Si. K.]!. in.

•' Uiu'cs V. Koiiiis (1S:;S). 7 I>!ii,;i K.v. 40.").

"•Look V. .M<<":;liill (ISlt.-.i. lOC. .Mirli. lUS.
"" \vii<-cio(k \. CcMJin-.v (is!):{i, ;',."» Vnr. \u^\^. (("iii.i :;i."..

"MX'illiaiDs V. Walk.i- (ISie.i. ij I{i,-li. K(|. 'I'.W S. Ca.
'"' Mnix V. r.rll (is;!:t),C Sim. 17."..
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an abuse of the proceeding, and allhoiii::li a 1)111 is not de-

nnirraljle because tlie money is not actnally brought into

court, yet when that is not done, the offer to do so must

at least be made. The court will not re([uii'e the claimants

to interplead, until the money is either in court or subject

to its order. Thereby the court takes jurisdiction and

retains the possession and control of the fund.'"' It is

not enough, that the plaintiff offers to pay the fund to the

party who may be found entitled.^ In an early decision it

was said, that the plaintiff' having offered to bring the

money into court, it was not necessary for him to pay it in,

unless the other side required it;- and that a defendant

could not compel the plaintiff to bring the property into

court, before the latter had applied for his injunction;^ and

in Pennsylvania that payment into court is not a condition

precedent to the issuing of an interpleader order.*

In the Scotch proceeding of multiplepoinding consigna-

tion in every case is not required, l)ut when dispensed with

it is only for some good reason, and it is enough if the debtor

is ready to find ample security that the debt will be forth-

coming.-'"' Consignation when made is for the behoof of all

concerned, according to their rights established or to be

established. The fund may l)e said to be in nianibus curiae

as soon as the multiplepoinding is brought into court, just

as much as after the fund has been consigned. The fund

is at the disposal of the court from the first. It is a ques-

tion of circumstances and discretion whether consignation

should be ordered. Consignation may be made by the

stakeholder himself of his own accord, if he wants to be

quit of any claim for interest, or any more responsibility

»»Hoiue Life Ins. Co. of X. Y. v. Caulk (18UT), 8(i Md. 38.5;

Earroll v. Foreman (1898), Si) Atl. 273 :\kl.: Gardiner S;ivg. Inst.

V. Emerson (1898). 91 :Me. 53.">; Xasli v. Sniitli (1827), (5 Conn. 421:

M'Garrah v. Trather (1824). 1 Blackf. 299 Ind.
» Menx V. Bell (1833), C. Sim. 17.">; Home Life Ins. Co. of N. i'.

V. Caulk (1897), 8(j Md. 38."i,

Earl of Thaiut v. Paterson (1738), 1 Barnard 247.
•^ Clhidinnin v. O'Keefe (1824), 1 Hog. 118.

'Barnes v. Bamberger (1909). 190 Pa. St. 123.
• Clow V. King (1850). Ct. of Sessions, 13 D. 132.
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about it, while the court may order consignation at once if

any body says there is danger of the fund not being forth-

coming.'^

Delivery of land.—AVlien hind is the subject of the con-

troversy, it has been held, that the plaintiff ought to make

conveyances of the same ready for delivery to each of the

claimants.'

Control over subject.—It follows therefore, that the ap-

plicant for relief l)y interpleader must have the subject

matter in his posses^sion or custody, and if it lias gone out

of his possession, so that he cannot bring it into court, in-

terpleader will not lie, because he is unable then to do the

only act for which an indemnity is given, and besides if he

is out of possession he is no longer in jeopardy from con-

flicting claims.^ It must also be in his possession within

the jurisdiction of the court.''

It has been held in Alabama, that a bailee is not justi-

fied in surrendering the property to either of the claimants.

The statute contemplates that he shall retain possession

until there is an interpleader, and deliver possession to the

claimant who gives the required bond, and if neither gives the

bond, it is his duty to retain the ])r(i])erty to al)ide ihe result

of the suit. The l)ailee violates his dut}', when he delivers

the property io the adversary claimant, and thus places the

bailor at a disadvantage, and tluTeby puts himself without

the pale of the statutory protection. Such an act amounts

to a conversion, and prevents tlu' further operation of tlie

statute in his behalf. 'Vlw policy and elfeel of the slatute

will be defeated, if, after giving the notices authorized by

the statute, the bailee is aUowed to (MMispire or collude with

cither clainianl. to put thr |>ro|)crt\ beyond the reach of the

other, 'i'he biiih'e is re(|uireil to occupy a neutral ])osition,

" Sniitli V. Ci-iiiit (ISClii. (U. of Session. 'J 1 I >. 1112.
7 Fill-ley V. Blood (1S.">4). .•'.O .New IJ.iiiipsliire. :!.'>4.

"Mjirtiii V. Miiherry (1.S1>S|. 1 Deve N. r-.u: IC!): Cousens v. Mv-
CJce (ISCTi, 4 W. \V. & .V. (Vielori:i) 21t; Voshni-li v. lliiiitiimtoii

(18<;2). l." Al.h. !'r. \. V. •2r,\: Killinii v. I''.l.lMimli:His dss.-.i. llu

u. s. .'')(;s.

"He I'.nmswick I'.iilk- Co. (1,SS.">). :; Mini. .",'J.S.



THE SUBJECT MATTER. 91

and to keep possession until he can under the provisions of

the statute deliver the property to either party.^"

If paid to one claimant.—A stakeholder therefore can-

not interplead, ^vhen he has paid or transferred the subject

to one of the claimants," because one claimant is then sat-

isfied, and there is no person to call upon to interplead witli

the unsatisfied claimant.^- If the whole fund is brought

into court, interpleader will lie, although part has been

paid to one claimant before the other appeared,^^ or where

part has been paid to one of the claimants through a mis-

take. ^^ In Connecticut it is not the practice to bring the

subject matter into court.
^"^

In Ontario it has been held, that the remedy will lie,

when the fund has been paid over in obedience to Judi-

cial authorit}', as where the applicant paid the money in

question to one of the claimants, an assignee in insolvency,

and the latter was willing to pay the fund into court to

await the residt of an issue. ^" A debtor wa^s also allowed

a bill of interpleader, where he had paid his debt to a

sheriff."

When sheriff has parted with goods.—A sheriff cannot

interplead, when he has sold the goods and paid the proceeds

to the execution creditor before applying for relief/® nor

when he has given up the goods or a part of them to the

claimant,^'' nor when he has allowed the claimant to take

'" Powell V. Itobinson (1884), 7G Ala. 423.
''Tioman v. Kescaniere (1839), 10 G. & J. Md. lilT: Marvin v.

Ellwood (1844), 11 Paige N. Y. 305; Philadelphia v. Clarke (188ll,

15 Phila. Pa. 289; Hewitt v. Heise (1885). 11 Oat. Pr. 47.

^Inland v. Bushell (183(5), 5 Dowl. 147; Hendei'son v. Watson
<187()). 23 Grant. Out. 355.

"Allen V. Gilby (1834). 3 Dowl. 143.
"Oriiisby v. Wight (1893), 27 Ir. L. T. E. 134.
^'' Consociated v. Staples (18.55). 23 Conn. 5-14.

'"Watson V. Henderi-ou (187<)), C. Out. Pr. 299.
"Davidson v. Douglas (18fj5l. 12 Grant, Ont.. 181; and see also

Nash V. Smith (1827), (i Conn. 421.
'** Anderson v. Calloway (1832). 1 Dowl.. p. (mC; Chalon v.

Anderson (1832), 3 Tyr. 237.
"Kirk V. Almond (1832). 2 L. .T. Ex. 13: Braine v. Hnnt n834).

2 Dowl. 391: Ramsden v. Conrv (1839), 2 Ir. L. II. 175; Mollov v.

McDermott (1850), 2 Ir. Jur. O. S. 32.
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away a largo portion of tliem through want of watching-.-"

But a sheriff was allowed to interplead, when it appeared

that he had delivered the goods to the claimant, with the

consent of the execution creditor, under an arrangement hv

which the claimant if unsuccessful was to deliver the goods

or ])ay their value. -^

When sheriff has the proceeds.—A sheriff may interplead

however, when he has sold the goods and still has the pro-

ceeds in his hands,-- or where he has the value of the goods,

or the amount of the execution, the claimant having ])aid

him out and taken the goods. -'^ A sheriff may also inter-

plead, where after a claim made he has sold the goods with

the consent of hoth parties, and has the ])roceeds still in

liis hands. -^ When a claim is not made until after the

goods have heen sold by the sheriff, it is to he assumed that

the proceeds in his hands represent their fair value.-'

Offer to pay value.—Eelief will not l)e granted to a stake-

hokler, who fias parted witli the property. u])on his under-

taking to pay over its value to the party ultinuitely en-

titled, because it is not enough that the claimant may have

the value of his pro]ierty, he is entitled to it specifically.-"

So, the court will not interfere to relieve a sheriff . when

I he ])roceeds of goods levied on have l)een paid over, id-

ihoiigli lie may he willing to bring a similai- anunmt inio

court.-'

When paid before second claimant appears. — hiter-

plejuler will be refused, although the suhj\'et matter has

been liaiule(l over hefore the second claimant appears, as

whei'e a. sherilf sobl and ])aid the ])rocee(ls to the (execution

creditor bej'oi'e he hail notice of the ailvei'se rlaini.-^

-" WhfeliT V. .Murph.v il,S.'.4i, 1 Out. I'r. :V.',r,.

'"Cohen V. Kiirkv (ISS-I). 1 X. S. Wnles W. N. 144.

"Booth V. rr.'stuii (1,S(i(l). :', Out. Vv. IK).

"Paris V. \\':ills (1SS.'',i, 10 (»;it. I'i-. 1:*,^: Sniitli v. ('ritchli.'M

(iSMr»). 14 (^ I'.. I). ST.-?.

"Djirlin;: v. Culljitloii (1.SS:!i. 1(» Out. I'r. 110.

' Hootli V. I'rcstoii ClSCdi. :! Out. \'v. HO.

="Hiirii<-tt V. .\ii(li'rsoii (ISlCi. 1 .M(iiv. lo.'t.

-•'

Iiil:iii.l V. Hnsh.4l (lS.';(;i, .-, Oowl. 1(7.

"•ScMlt V. Lewis (1S:',.-.|. I iK.wl. lir)«.l; li (". ,M. iV IJ. -JS!); 1 ({nlc
lioi: i.iii s.- .\n.'ii V. oiii.v (is:{)(. :; Howi. ii:;.
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When creditor withdraws sheriff. — riulLT :m Eiii;lisli

rule, which is also iu force iii Ontario,-" requiring llic

sheriff to withdraw, upon the execution creditor ad-

mitting the title of the chiimant, it has been heUl that the

slieriff cannot have relief when Ire has witlidrawn. It was

said that the effect of the rule on the sheriff, was to put him

in a worse position than he occupied before, and that it

seemed liard, when he had withdrawn on receipt of the

notice of the execution creditor admitting the claimant's

title, that he should not be able to get relief by an order

of eonrt directing that no action should be brought against

him."'- A subsequent amendment to the English rule now

allows the sheriff to apply for protection after he has with-

drawn;"^ while an amendment in Ontario, says explicitly,

that nnder such circumstances no action shall be brought

against the sheriff.
^-

Intention to seize.—Under the English Interpleader Act

of 1831 a sheriff' might interplead, when a claim was made

to goods intended to be taken in execution, and the same

2)rovision exists in the present English and Colonial rules."'^

A sheriff' who intends to levy, may therefore interplead

in certain cases, although he has not made an actual seiz-

ure,"* as when he makes several ineff'ectual attempts to

levy, but does succeed in doing so."-^ A sheriff was allowed

to interplead on an intention to seize, where the debtor

bad gone-away and left his goods locked u\) in a house, the

bailiff' being in charge outside and watching to get in;""

and also under a writ of possession, where the house in

question was vacant, and the key in the possession of a

third party, a mortgagee, who had notified the sheriff' that

-'OnU'i- LVII.. irule 1(1; Out. Utile, 1115.

=":Mu()IV v. Hawkins (1^95), 15 Reports, 357.
-' Pai'-c! 1(J A.
^•-Oiit. Knle lll.">.

=^'Eu}j. Order LVII.. r. 1 (b): Out. Knle lt03 (7>).

^'^ Lea V. Rossie (1855), 11 Ex. 13; Day v. Carr (1852), 7 Ex.

SS3; Dnnean v. I'ees (1885). 11 Ont. Tr. (i(; and 20(;.

=''Lea V. Rossie (18.55), 11 Ex. 13.
=" Joliffe V. Gilbert (1891), Ont., the Master not reported.
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lip was ill possesion, and wcnild liold against llic plaintiff

in the writ who was pressing 'the sheriff to execute."'

It has been said, that in many cases the sheriff may be

well justified in coming to the court, before he puts himself,

by an actual seizure, under circumstances which might per-

haps subject him not only to an action for the valne of

the goods, but also for damages for taking them,"^'' and

that cases may arise in which great injustice would be done,

if the court Avill not interfere unless the sheriff has seized.*"

On the other hand it has been held, that the jurisdic-

tion should be rarely exercised,*" and that an order will not

be made, unless the material shows the property or posses-

sion of the goods to be in the defendant, and -hence that

interpleader cannot lie when the goods are secreted and

the sheriff cannot say where they are.*^

The sheriff must show a bona fide intention of seizing,

and cannot interplead when there is no physical difficulty

in the way of talking possession;*- nor can he have relief

when lu' has withdrawn upon a claim being set up, for in

sucli a. case he does not come to the court intending to take

the goods.
*•''

In Pennsylvania it was provided** that a sheriff might

interplead, when any goods or chattels were "entitled" to

be taken in execution, and hence that the sheriff might come

io the court before he had made an actual levy.*"' It was

suggested that this course was ])ro])er when the goods were

in the possession of the claimant,*" and that the claimant

had no right to insist that there should be a levy, although

"Hall V. Boworniiin (I'.MKti, 1!) Out. Pr. 2t;S.

""Dav V. Can- (LS^'Jl, 7 Ex. SS:i.

»»Lca V. Ilossie (LS.")), 11 E.\. i:?; 24 1.. J. Ex. 2SU: 1 .7ur. N.

S. 384.

^'' I.ca V. Uossic (LS.-,.7), U Ex. V); 0;,'(lcn v. Cv.u-a (1S.S4). lO
Out. Vv. .'',7.S.

' ()c<l'-ii V. ('raic (LSS4), 10 Out. I'r. 'MS.

*M;<,sliii V. Tunc (1S4(;i. 2 I'liixT ('aiia<la Q. ^^. 177.
*' lloltoii V. Cinilrip (1S:{7), U Dowl. I.'JO; 3 M. & W. 145.
" Aft r.f 1(»!li April. 1S4.S.
* IMiiMips V. Tt.-aKati (1S74l. 7.^. Pa. St. 3S1.
" Zacliarias v. Tnlt..n nS7!t). OO Pa. St. 2SG.
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the exccntion pkintiff might so insist for his own security.*'^

In the codification of 189T this provision seems to have

been omitted.^

Goods taken from claimant.—The circumstance, of the

good<5 being seized in tlie possession of the claimant, a

stranger, and not in the possession of the execution debtor,

does not prevent the sheriff from interpleading.*^ It has

been said in Ontario, that interpleader orders should he

granted with extreme caution, and only after strong pre-

sumptive evidence of the goods being the debtor's, which

should ordinarily appear by his being in j^ossession, by an

affidavit of the belief of the sheriff, if he has such belief,

and by a similar affidavit from the execution creditor.*^

A sheriff' is not liable to an execution creditor, for not

seizing goods in the possession of a claimant, and in such a

case he does not require relief by interpleader.^*^ It is now
provided in Ontario that a sheriff shall not be obliged to

seize property in the possession of a third party claiming

the same, and not in the possession of the debtor, until the

sheriff has been furnished with wTitten instructions specify-

ing the goods, and a bond as security for his own and the

claimant's costs and expenses, and further that this shall not

limit the sheriff's right to a})ply for relief by interpleader."'^

Goods in custody of the law.—A sheriff cannot inter-

plead, when he takes the goods from the possession of a

landlord's bailiff,^- nor when they are seized in the posses-

sion of an assignee, or trustee in bankruptc}',^^ nor when
they are seized while in the possession of a receiver ap-

pointed in an action in an Exchequer Court, where they con-

*' Phillips V. Reasiin (1874), 75 Pa. St. 381.
'• Pa. P. L. 80 of 26 Alay, 1897.
''Alien V. Gibbon (1833), 2 Dowl. 202; Ogden v. Craig (1884),

10 Ont. Pr. 378; Ford v. Baynton (1832). 1 Dowl. 357; but see
Barker v. Dynes (1832). 1 Dowl. 1(;9.

'^ Duncan v. Tees (1885), 11 Ont. Pr. C,C, an.l 200.
^Ofjden V. Craig (1884). 10 Ont. Pr. 378.
" R. S. Ont., 1897, e. 77. s. 22.

"Craig V. Craig (1877L 7 Ont. Pr. 209.
••^ Russell V. The East Anglian Railway Company (1850), 3 Mac.

& G. 104; McMaster v. Meakin (1877), 7 Ont. Pr. 211.



96 THE LAW OF INTERPLEADER.

sist of a ship and its furniture,"'* because they are in the

custody of the law, and cannot proi)erly be taken/""'

Xor will interpleader be allowed to a common carrier,

when the goods which were in its possession have been

seized by an officer of the law under legal process.''^'

In Ontario, nnder a special statute, a sheriff may inter-

plead Avlien he takes the goods from tiie custody of a Divi-

sion Court l)ailiif."'"

Interest on the fund.—A person >^eeking relief by way

of interpleader, slnndd offer to pay into court, interest on

the fund, if claiuied."'- If a stakeholder refuse to pay over

a fund, because of a double demand, ami do not then com-

mence interpleader • proceedings, but holds the fund, and

does nothing until sued, he can then only obtain relief by

paying the principal witli interest u]) to the time of pay-

ment.''-' Interest is not estopped l»y a bill of interpleader

improperly tiled.'"' AVhere a stakeholder offered to ])ay

the money, if indemnilied. aud on being refused, filed a l)ill

of iutei'i)leadei' with ])r()])er diligence, it was held that he

should not l)c charged with interest u])ou the money de-

posited in court.''' When tlu' full amount of the fund is

dcjjosited in court, the a])plicant will he relieved of interest

subse([uently acc-ruing.''- ''I'o relieve liiniself, therefore, from

intere.^^t, the ap])licant must pay the fund into court, nu'reiy

expressing a willingness to do so in his answer when sued

l)y one of the elainuints. is not sullicient. lu' will then he

chargeable with interest."'' In a ^rassachnselts casi'. where

' Willi:iiiis(»ii V. liniik of .Moiitrc'iil (ISiUM, V, Hritisli Cohinihia,

4S(;.

•Milt see T()<ikc V. I'^iiilcy (IS-Jli. Kciwr \lr\>. 4'je,.

'".Mcn-hiinls' n-Auk v. I'cU-is (ISSH. 1 .Man. :\T2.

"Panlci- V. Cliis.s ilsSC). 11 Ont. :J7r>.

'"SpriiiK V. S. ('. Inscc. Co. (IS^.".), S Wheat. 1". S. l-'tiS: Hi^Mioid

V. Audliiiid (1S40). 11 Sim. SA: Austniliiin v. lirorHllM-nt (1S77). A

Vioiorinti L. 11. l.'W: F.-l«li.i:iii v. Ciiiiiil LimI-.' A. O. \\ W. (ISit'J),

40 .\. Y. St. Itcpr. TJ'-'.
•''

Sil.Icy V. E<|nil!il.lc I-iCc (ISSSi. :,{\ S. V. Siii-r. Ct. l:74.

'" MichiKiin v. Wliilv (1SS0). 44 Midi. !!.">.

•' Kiclinnis v. Siillcr (ISlJ-J). i\ .N.lms. <'ii.v. .\. Y. 4i."i.

'- LjiimImtI v. I'.-im .Miiliiiil Iiis. Ci.. (IS'.tSi, .-.(» Ln. Ann. 1027.
'-'

Iliiy.lcn V. Sa.J.iliTy (ISSSi. :; Ohio Ciniiil Cts.. (17, 71; Tort
• niiitiin V. ('l.-ycstoiii' (IS'.lCi. lo Oliiu Cii-.uil Ch,. 1. C.
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one claimant contended that he was entitled to interest upon

the money, during the time he had been deprived of it, the

court held, that as the bank which was seeking interpleader,

had held the money ready to pay it to which ever of the

claimants was entitled, the facts did not show that the bank

should be compelled to pay interest.*'* A person seeking

relief should not only offer to pay the fund into court, but

he should take care to have an order passed to that effect,

if he desires to protect himself from the liability for inter-

est on the fund while it is in his possession.®^

Interest between the claimants.—As between the claim-

ants, the successful one is entitled to the money out of

court, but not to the interest which would have been earned

between the date of payment in and Judgment. The un-

successful party is not liable for this, because he is not re-

sponsible for the interpleader. If he had sued the stake-

holder and had recovered, he Avould properly have been en-

titled to interest up to the time of Judgment, but failing to

recover would be liable only for costs.*"' When goods levied

upon by a sheriff are sold, and the proceeds remain in court,

or in the sheriff's hands, pending the trial of the inter-

pleader issue, the execution creditor who succeeds in the

issue, is only entitled to interest upon his Judgment up to

the time the money was realized by the sheriff. This ques-

tion arose in a contest between execution creditors, where

the fund was not sufficient to satisfy all."" Upon the trial

of an issue, one party claimed from the other, interest over

and above the amount brought into court by the stake-

holder, but it was held, that upon such an issue, interest

could not be allowed, as the maximum amount to be re-

covered had already been settled and fixed by the inter-

pleader order, under which it had been paid in.®^

" Union Savings Bank v. Pool (1887), 143 Mass. 20.3.
« Williams v. Walker (1846), 2 Rich. Eq. 291 S. Ca.
^ Clinton v. First National Bank (1899), 103 Wis. 117.
•" Burnham v. Walton (1885), 3 Man. 204; overruling Wolff v.

Black (1884), 1 Man. 243.
«8 Kinney v. Hynds (1898), 49 Pac. 403; 52 Pac. 1081, Wyo.

M.L.I. 7



CHAPTER IV.

THE CLAIMANTS.

All claimants should be brought in.—The person seeking

protection through interpleader, should always be careful

to bring before the court all claimants from whom he anti-

cipates trouble, and who have made claims upon him in

respect of the property in dispute.^ It is one of the first

principles of all judicature that, whenever there is a dis-

pute as to the right to property, or its value, all the parties

interested therein should be before the court, in order

that the matter may if possible be finally settled and com-

plete justice done.-

The applicant should remember, that a person not a

party to the proceedings is not bound by them, and may
still have his remedy by suit against a stakeholder, or a

slieriff, for his property.'"' The plaintiff, in a bill of inter-

pleader, who leaves another party unprotected, by not bring-

ing him in, and thereby renders necessary the filing of an-

other bill, may not be allowed his costs.* The defendants

to a bill of interpleader, cannot object that, a third party

is not made defendant as well, when the absence of such

third party cannot affect their rights.-'

' T.cnvitt V. Fisher (lSr»4), 4 Diu«r. X. Y. 1; IlastiiiKs v. CropptT
(1807), 3 I)d. ch. 105.

* Credits GerundeiiPe v. V;in W^-imI.- (1.SS4I, 12 Q. B. D. 171.

'liiiin V. I>.vl«' (1.S71I. OS Pa. St. 00; BurloJKh v. EiiKland (1838),

1 Ariiol.I km;; Itcviiolds v. yEtiy.\ Lifo Ins. Co. (ISIIO), .Vpp. Div.

254 N. Y.

Pnlmcr v. 7':ili..it (1S4.-|, 4 Kdw. Cliv. X. Y. 043.

'Gibson v. Coldlliwait.- (1X4.11. 7 Ala. 281.
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It has been held in Alabama that, if a defendant do not

notify a third party claiming, that he is being sued, he

waives the protection of the statute which allows inter-

pleader, and is remitted to his common law liability as-

bailee; and his surrender of the property to the plaintili

under his judgment in the suit, is no protection to a sub-

sequent action by his bailor the third party."

The number of claimants.—The number of the claimants

is only limited by the number of claims which have

been made, and it is accordingly no objection that a bill

of interpleader should be against a great numljer of

persons.'^ Where a man and woman made a deposit in a

banlv, to be repaid to either of them, and the man having

died, three parties claimed the fund, the man's executor,

his wife's administrator, and the woman the surviving de-

positor, it was held a proper case for interpleader, as the

only way by which in one proceeding the court could end

the whole controversy and determine who should receive

the fund.^ There must always be two claimants, and if one

withdraws, interpleader will be refused.**

Under British Statutes.— In England, under the present

statutory provisions, relief by interpleader may be granted

when the person seeking relief is or expects to be sued by
tAvo or more persons making adverse claims ;^° or when a

debtor, trustee, or other person, liable in respect of a chose

in action, has had notice that an assignment of it is dis-

puted by the assignor, or any one claiming under him, or

of any other opposing or conflicting claims to the debt or

chose in action. ^^ In Ontario, and in other jurisdictions

where the English rules have been adopted, the same prac-

tice prevails. Under these provisions the applicant must
make parties, all persons bringing for\vard claims. ^-

«Powoll V. Ledyard (1884), 7G Ala. 423; Nelson v. Gorgee (1859),
34 Ala. 5e5.

' Ansell V. Hadden (1808), 15 Ves. .Tun. p. 245.
'People's Savings Bank v. Look (1893), 95 Michigan 7.
" Sodean v. Shorey (189G), 74 Law Times 240.
^"English Order LVIL. r. 1 (a).

" .36 & 37 Vict. Imperial, c. 66. s. 25 (6).

^' English Order LVL. r. 14. Ont. Rule 1117.



100 THE LAW OF INTERPLEADER.

United States Codes.—In the United States, under the

various State codes which allow a defendant, who has been

sued by one of the claimants, to apply for relief by inter-

pleader, the defendant makes parties to his application the

plaintiff or plaintiffs who are suing him, and all the third

parties who also lay claim to the subject of the suit; and

where an action of interpleader is allowed, as it is in some

States, the jjliintiff makes defendants all parties who have

brought forward claims.^^

In sheriff's cases. — A sheriff, under the English and

similar systems, charged with the execution of process, may

interplead when a claim is made by any person other than

the person against whom the process issued.^* This means

that, he makes parties to his application the execution

creditor, and the person or persons who are strangers to the

writ and who make claims.

In Pennsylvania, all parties making claim to the goods

levied upon, should be called before the court ;^^ and now

by statute, the sheriff' must give notice to the claimant, to

both the plaintiff' and the defendant in the execution, and

also to the person who was in possession when the levy was

made.^"

Claimant himself appearing.—U])on a summary applica-

tion under an interpleader statute, the court may allow a

new claimant to come forward of his own motion, and will

hear him although he has not been notified. ^^ In an earlier

decision, it was said, in a sheriff's case, that the object of

the Act is to give protection to the sheriff, against all those

from whom lie requires to be protected, and who are called

upon by the rule to appear.'**

Upon a bill of interpleader, a further claimant may,

'^Leavitt v. Fisher (1854), 4 Duer. N. Y. 1 ; Hastings v. Cropper,
(1867), .3 Del. ch. 10.-5.

" Eimlisli Onl<T T>VII., r. 1 (/*l: Out. Ituli' IIO.'J (h).
'"• Vim WiiiUlc V. YdUiiK (lS(i()(. :{7 IVnii. St. 214.
'" Til. A<t r>f 1,S!>7. See Apim-ikIIx.

•' Ihbotsoii V. (MiuniUcr (1X41). U l><)wl. 2.')(t.

"Clarke v. Lord (183.'}). 2 Dow). 5').
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upon his own petition, be made a party to the suit, and an

order will be made permitting him to appear.^"

Sheriff's cases in Ontario.—In Ontario, where there is no

priority among execution creditors, the sheriff makes parties

to his application all the execution creditors who have ex-

ecutions in his hands, whether from the High Court or

from the County Court.-" He also brings in any Division

Court creditors having writs against the same goods, al-

though these are not in the sheriff's hands. What his duty

with regard to these last mentioned creditors may be, is not

made plain, as their writs do not bind the goods imless there

has been an actual seizure by the Division Court bailiff.-^

The sheriff also brings in creditors who have executions

against the debtor's lands only, when he has seized goods,

under another creditor's writ against goods.--

In Ontario, under a special provision, the court has dis-

cretion, upon a sheriff's interpleader, to allow other credi-

tors, who desire to take part in the contest, a reasonable

time in which to place their executions in the sheriff's hands,

so that they may join in the proceedings, upon such terms

as to costs and otherwise as may be just and reasonable.^^

Meaning of term ' claimants.' — Claimants, under the

English practice, mean, all parties to the proceedings, and

not merely claimants in the more restricted sense, as op-

posed to execution creditors in sheriff's cases.-* But, a

claimant who sues one of the other claimants, and does not

make any claim against the stakeholder directly, is not a

person who can be made a party to the interpleader pro-

ceeding.^^

Duty of claimant.—It is the duty of a claimant, when
an interpleader is applied for, to take his position squarely,

" Wineman v. Lillibridffe (189S), 75 N. W. Rep. (UT, Mich.
==" Rules 1117, 1118 and 1119.
" Culloden v. McDowell (1859), 17 Upper Canada Q. B. 359;

Watts V. Howell (1861), 21 Upper Canada Q. B. p. 2.59.
" R. S. Ont. 1897, c. 78, s. 4 (7).
^^ R. S. Ont. 1897. c. 78, s. 4 (5).
" Lyon V. Morris (1887). 19 Q. B. D. p. 143.
=" Australian Mont de Piet'e Co. v. Ward (1885), 11 Victorian

L. R. 793.
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with respect to the nature of his claim, and either to stand

upon his right to the uione}^ in question, in which event an

interpleader will be granted, or to withdraw the assertion

of the claim, and thus to relieve the applicant of the neces-

sity of bringing bun in.-^ The claimant in a sheriff's case

must specify the goods which are claimed by him.-'

The Crown.—That the Crown might not be a claimant

imder the English Interpleader Act, was decided at common
law, for the curious reason, that, under the Act the court

could award costs, which it will never do against the

Crown.-^ In an early Canadian case, a sheriff was refused

relief, where goods levied on were claimed by the Crown,

because, as was stated, a claim by the Crown could not be

barred, and consequently an order would be useless.-^

The English rule in equity was different. AVhere hold-

ers of a fund found it claimed by the Crown and by a rail-

way compan}^, they filed a bill of interpleader. It was op-

posed by the Crowu, on the ground that there was no prece-

dent for the Crown being called upon to interplead. The
Vice-Chancellor in giving judgment said: If the Crown

was adversely claiming against the stakeholders, they had a

right, when other persons were also claiming the same

money, to file a bill of interpleader, and to make the Crown

a defendant to the bill, because the Crown was one of the

parties who were vexing them. He should not hold that

the Crown was an improper party, and made a decree that

the Crown and the railway company should interplead.""

There being clearly a conflict or variance, between the

Eule of Equity and the Eule of Common Law on tliis point,

tbe Rule of Equity must prevail under the ]']nglish prac-

tice.^' The Ontario Eules relating to Crown actions pro-

vide, fliat the procedure and forms, for ilic protection of

^'KntUr V. Atlnntio Trust Co. (ISSO). .^.0 N. Y. S. S14.

"I'ricc V. riiinniKT (1S7S), 1>0 W. R. 4r».

"Tniidy v. MaiiKliani (1H4:?). 1 D. & L. 74.".

" MffJfc V. RaiiicH flS.--), .'{ TTppcr CaiiiHla L. .T. (). S. l.'.l.

»" Rf id V. Steam (1800), (! .Tur. N. S. 2i\l: :uu\ sec lOniiiKton v.

Tho Att..rnc.v-f;.'ncrnl (17.".1). Riinh. 30.3.

" Enp. .T. A. l.S7r'., s. 2." fll); R. S. Out. 1S<»7. c .'")1. s. .'')S (1.3K
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claims to property, between subject and subject, shall be
used in like cases, for the protection of claims, which her
Majesty may have against any person for any property.^-

The United States.—The United States may be a claim-

ant in interpleader, and it is proper to substitute the United
States as defendant in the applicant's place, when the other

claimant has sued.^^

Husband and wife.—It would seem that a wife may be
an adversary claimant, when husband and wife have sepa-

rate property rights.^* Eelief has been awarded in the fol-

lowing cases: Where a woman, while unmarried, deposited

money with bankers, and afterwards sued them for it, a

third party also claimed the money, alleging that he was
the woman's husband, which she disputed f^ and where a

married woman lodged a sum of money in a bank in her
ow-n name, representing herself to be a widow, and her hus-

band and a transferee from her both claimed.^"^ It is a

frequent occurrence in sheriff's cases, for interpleader orders

to be made when goods seized under process against the

husband are claimed by the wife.^'

The Massachusetts Code provides, that a defendant may
interplead when the subject of the suit is claimed by an-
other party than the plaintiff, whether by the husband or

wife of the plaintiff, or otherwise.^®

In Ontario, when any question arises between husband
and wife, as to the title or possession of property, anv cor-

poration, company, public body, or society, in whose books
any stocks, funds, or shares, of either party are standing,
may apply by summons or otherwise in a summary manner
to a judge, who may make such order with respect to the

" Ont. Rule 238.
*'Johuston V. Stimmel (1882), 2(5 Hun N Y 435

nuZ,f'ir''r,J- Y'^t
^}^^'^^' ^^ ^'- ^'•'^- ^^' KoPpinger'v. O'Donnell

(JoSy), 10 Rhode Id. 417.
=' Crellin v. Leyland (1S42), G Jnr. 733.
^^Costello V. Martin 0807), 15 W. R. 548.

^ "Bird v. Holt (1801), 30 L. J. Ex. 318; Shingler v. Holt (18G1).
i H. & N. Go: 30 L. J. Ex. 322; Farley v. Pedlar (1901), 21 Cana-
dian L. T. 294 ; 1 Ont. 570.

"'Mass. Act of 1886, c. 281.
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property in dispute, and as to the costs, as he thinks fit,

and any person so applying shall be treated as a stake-

holder only.^^ Prior to the Married Woman's Property Act,

when a married woman claimed goods seized by a sheriff,

and the latter applied for an interpleader order, it was

necessary that the husband should be served, and an order

would not be made in his absence.*"

Children.—Where it was admitted that certain life in-

surance moneys belonged to all the children of the same

parents, the plaintiffs sued for the money claiming to be

the only lawful children, while another child who claimed,

was alleged not to have been born in lawful wedlock, it was

held a case for interpleader.*^

Executor or administrator.—The representative of a de-

ceased person cannot be a claimant, until he has been ap-

pointed administrator,*- or, on the same principle, if there

is a will, until as executor he has taken out probate.*^

Trustee.—A trustee may be a claimant, and the claim

of a truvstee of a settlement will not be defeated because of

the non-joinder of a co-trustee;** sometimes the cestui que

trust is added along with a trustee claimant.*'

Cestui que trust. — A cestui que trust in possession of

good.s, has a sufficient interest in tlicm to maintain a claim,

in an interpleader issue, without joining the trustee in whom

the legal estate is vested. *« Interpleader has also been al-

lowed where money deposited in a bank by a trustee in the

name of his cestui que trust, was demanded by both.*^

An infant.—An infant party may maintain a claim suffi-

cient to found an interpleader. Thus, a sheriff has been held

entitled to an interpleader order, although the claimant was

•'"R. S. Out. 1S07. c. 1(;.3. s. 19.
*'^ rjoiirliiv V. Inpnuii (LSCO). 2 Out. Cliy. Clinnib. 21^7.

"Kouuig V. N. y. Life (ISSSl. 14 N. Y. St. Rep. 250.

^Pashley v. White (ISKl). .'JH L. I. I'a. 52.

•••'Rmkc V. Riitlcd^'c (1H.-,1), 3 Ir. .Tur. O. S. 148.

"Brndlcv v. Jnincs (lS7<i), 10 Ir. R. C. I.. 441.
^ Lccdoiii V. ZiiTfiiss (IHSHi. 3 Del. Tii. 120.

iRf-hropflfr v. Uni'.n.ll (1S73), 28 li. T. N. S. 701; Oonnoll v.

Ilirk.xk (ISSSi. If) Out. App. 518.
' Riiliwny Snvintcs Institution v. Drake (lS74l, 25 N. J. Eq. 220.
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an infant. It was said, that if there was any difficulty, it

was one which arose between the litigant parties.*^ It is

only wlien tlie infant claimant becomes an actor, that a

next friend is necessary, as when he becomes plaintiff in the

issue directed.*®

Religious society.—AVhere a trust was created for the

benefit of an incorporated religious society, and there were

two bodies, each claiming to be such society and so entitled

to the trust property, interpleader was allowed.^''

A receiver.—An official receiver may be a claimant, thus,

where a certificate of deposit was claimed from a bank by a

receiver appointed at the instance of the depositor's credi-

tors, and also by a present holder, who took it after the

receiver had been appointed, the bank was allowed to inter-

plead.^^

Assignee in insolvency.—An assignee in insolvency, or

under a bankrupt act, or a trustee under a deed of assign-

ment for the benefit of creditors, may be claimants in inter-

pleader.
"'-

A sheriff.—A sheriff who has attached the subject matter

in the hands of the stakeholder, should be brought in as a

claimant, when a third party has made an adverse demand;^'

but, when a sheriff holds attachments against property

which is involved in an action of interpleader, it has been

held that he has no interest, and is not a necessary party. ^*

A creditor.—When a debtor is seeking relief by way of

interpleader, it is proper to make his own creditor a party

claimant, as well as parties claiming to be creditors of his

own creditor.^^ But, it has been held, that before a creditor

•»«Claridge t. Collins (1839). 7 Dowl. 698; 3 Jur. -94; Emerson
V. Humphries (1892), 15 Ont. Pr. 84.

** Grant v. McKay (1894), 10 Man. 243; 14 Canada L. T. 286.
'-" First Presbyterian v. First Presbyterian (1874), 2.') Ohio St. 128.
=' .Tames v. Sams (1892), 90 Ga. 404; see also Purkiss v. Holland

(1887), 31 Sol. J. 702.
" See chapter XI.
^» Simons v. Hearn (1892), 44 N. Y. St. Rep. 767; hnt see Mer-

chants Bank v. Peters (1884), 1 Man. 372.
" Snyder v. Bliss (1882), 19 Weekly Dig. X. Y. 304.

" Bell V. Gunn (1894), 21 S. E. Rep. Ga. 899.
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can be a claimant, he must have taken proper steps to estab-

lish the legal existence of the debt owing to him.^^

In the Scotch process of multiplepoinding, a creditor

has no title to claim funds in dispute, as to which his debtor

has right, except by way of a riding claim upon a claim

lodged by his debtor.^"

Execution debtor.—The execution debtor may be a claim-

ant on a sheriff's application, when he claims the property

levied on, not in his own right, but as a trustee for another,

notwithstanding he is the person against whom the process

issued;"^ otherwise he has no right to be heard, because the

result can establish nothing to affect his interest.^** Where
an execution debtor claimed to set off a judgment, v.diich

ho had recovered against the execution creditor, it was held

not to be such a claim as entitled the sheriff to relief.""

But where the execution creditor has been paid the amount

of his execution, and a balance remains, the debtor may be

a claimant in respect of such balance.''^ In Pennsylvania

the debtor is made a party as a matter of course. ^-

When the debtor claims the goods seized, as his exemp-

tions, the sheriff cannot interplead. It has been said by

the Court of Appeal in Ontario, that the sheriff' in seizing

exemptions does a wrongful act, he acts at his peril in

granting or refusing exemptions, and the Legislature lias

not thought proper either from inadvertence or designedly

to extend to him the right to interplead in such a caso.*"'^

The Manitoba and North-West Territories Eules provide

''" IliiK's V. Spruill (1838), 2 Dev. & B. N. Carolina OS; VonablG
V. N. Y. Bcnvtry I.ifo Ir.siiranco Co. (1882), 45) N. Y. Sup. Ct. 481.

"Gill's TrusU'o v. Palrick (188!»). Ct. of Sossioii, Ki U. KK?.

"Fi-nwick v. Liiyrock (1841), 2 Q. B. 108; (I Jur. ()41 ; Philliy

V. Ikoy (18.'',3), 2 Dowi. 222; Lewis v. Eickc (18;U), 2 Dowl. :',;^7.

••'McMflcr V. Bilker (18(11). 10 TTpi,,.,- Ciniadii L. .1. O. S. VX).
^ Smith V. Sauiidirs (1877), 37 T.. T. 3.')!).

" Ornishy v. Wijjht (1S!»3), 27 Ir. L. T. K. 1.".4: Wnrnock v.

Leslie (1882), 10 Ir. K. C. L. (!8.

"'^ Hee Appenflix.
*" Could V. Hope (1803), 20 Out. App. .".17: l.nt s.c Crutrnl Bauk

V. Ilodusou (1887), 23 Upper Cauada L. .1. liM; De M\\\ v. .Mc-

Tavish (18!»4), 14 Cauada L. T. 287.
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tliat a sheriff may interplead, when the debtor claims that

the goods levied on are exempt from seizure.®*

A partner.—When a partner claims goods belonging to

his firm, which a sheriff has seized under an execution

against another of the partners for such partner's individual

debt, interpleader will not lie, unless the execution creditor

disputes the partnership, the sheriff should seize and sell

onty the debtor's interest.®^ A solicitor who has been em-

ployed by one member of a firm, after its dissolution, to

collect a debt, and which when collected is claimed adversely

by the partners, may have relief.*"'

An agent.—Where one claimant sued in his own name,

for another person, it was held proper to make both such

parties defendants, along with the other claimant.*''^

Tax collector in Ontario. — In Ontario, after an inter-

pleader order is made, the sheriff cannot recognize the

claim of a tax collector for resident taxes, and if he pay

them he will have to account for the money so paid;*'^ but

it would seem that if the taxes are payable by a non-resident,

it would be otherwise.*"*

Foreign claimants—English practice.—A bill of inter-

pleader will lie in equity, although one of the parties who
claims the property is a foreigner, and may never come
within the jurisdiction f° and if a claimant out of the juris-

diction do not appear, the subject matter will be delivered

to the claimant within the jurisdiction.'^

Since the English Interpleader Act was enacted in 1831,

and under the present rules, it has been the practice to make
interpleader orders although one claimant is a foreigner

"* See Appendix.
" Holmes v. Mcntze (1835). 4 Dowl. BOO: 4 A. & E. 127: Anon

(1875). W. N. 204; Ovtns v. Bull (1870), 1 Out. App. R. p. 00;
Blackburn v. Wagner (1889), 15 Victorian t. R. 5S:J: but see Vent
V. I'asl'.ley (1879). 9 W. N. C. Pa. 559.

""Perkins y. Trippe (1809), 40 Ga. 225.
" Bell V. Hunt (1848), 3 Barb. Chy. N. Y. 391.
"'xVIaclean v. Anthony (1884), Out. 330.
""Adshead v. Grant (1807). 4 Ont. Pr. 121.
""Martinius V. Helmutb (181.5), 1 Coop. 245.
'" Stevenson v. Anderson (1814), 2 Ves. & B. 410.
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residing out of the jurisdiction.'- Service should be ef-

fected in such manner as is directed by the law of the domi-

cile of the foreign claimant.'" The same practice prevails in

Ireland,"* in Australia/^ in Canada/** and in Scotland in

the corresponding process of multiplepoinding.'^"

In a recent English decision, the law on the subject has

been thus summarized:—Interpleader will lie, although one

claimant is a foreigner. It is not a fatal objection, that the

court would have no authority to enforce any order which

might be made against him. The service of an interpleader

summons merely informs him of the proceedings which are

being taken, so that, if, after such notice, he should decline

to submit to the Jurisdiction of the court, and allow the

rights as between a plaintiff and a defendant to be deter-

mined in his absence, and thereafter commence an action

against the defendant in respect of the same claim, he

would be barred from continuing proceedings which would

be harassing upon the defendant, who would thereby be

twice vexed for the same cause.''* The foreign claimant

is not liable to English law, to any further extent than his

position as claimant enables the court to impose upon him

an interpleader issue. '^'^ The fact that one claimant is out

of the Jurisdiction, is no ground for rejecting the applica-

tion, although it may be a reason for making him give

security for costs, or having him barred altogether.'^"

" Attonl)0)-ou;j:li V. London & St. Kntharines l>ock Co. (1878). 3
r. 1\ I), p. 4.-)4; Bclmontc v. Ayiiiinl (1879), 4 C. P. D. 221, 352:
Van (loi Kan v. Asliwortli (1884), W. N. 58; Credits Ccnindcusc v.

Van Wocdo (18841, 12 Q. K. I). 171: Eschfrf-r v. ^rorrison (181)01. (> T.

L. R. 14.5: but si'o Tatroni v. Canipholl (1843), 12 M. & W. 277.

"Vhh dcr Kan v. Aslnvortli (1884). "NV. N. 58
•Mvcanc v. Crozi,-!- (IS!).-',), 21 Ir. L. T. K. 81; Citv of Duldin v.

Cooper (18!K»). 2 Jr. K. .'Wl.

" Union Bani< v. TnttU- (1889). 15 Virtorian L. II. 2.58.

"Fnrr v. O'Xcill (18!(5), 15 Canada L. T. 300 (Ont.); Edwards
V. E.iwjirds (1888), 12 Ont. Pr. 583; but si'.- roiitni Hr Mutual Life

(1899), 19 Cnna(bj L. T. 3(i2 (Novn Scotia).

"Xortli Hritish Itailwav Co. v. Wiiit.- (1881), Ct. of Session, 9
K. 07.

"Credits (J.Tundcusc v. Van W.-ed (1KS4), 12 Q. B. D. 171.
" Ksehjfcr v. .Morrison (ISiMH, <> T. L. K. 14.5.

™ Aftenboroujrli v. LoiKb.n & Si. Kadiarine's l)ool< Co. (1878), 3
C. P. I), p. 4.54.
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It is a recognized fact that, a difficulty exists in uphold-

ing the practice, in the absence of any rule or statute ex-

pressly permitting it, and in the face of the limitations

placed upon the service of process upon foreigners. It has

been said that, service out of the jurisdiction is an inter-

ference with the ordinary course of the law, for generally

courts exercise Jurisdiction only over persons who are within

the territorial limits of their jurisdiction. If an Act of

Parliament gives them jurisdiction over subjects wherever

they may be, such jurisdiction is valid, but apart from a

statute, a court has no power to exercise jurisdiction over

any one beyond its limits. It has accordingly been pointed

out, that the decisions on this point, may perhaps be sup-

ported, on the ground that the object of service is not to

give jurisdiction over the party served, but only to give him
notice of a proceeding affecting his rights, so that he may,

if he please, come in and defend theni.^^ This view has

not always been considered sound, for notice of interpleader

proceedings asserts an absolute right, in the tribunal which

gives the notice to deal as it chooses with the property to

which the interpleader relates. ^-

An applicant, who resided in New Jersey, and owed a

debt payable in Michigan, to parties living in Detroit, and
from whom the debt was also claimed by parties living in

Ontario, was refused relief upon his applying for it in On-

tario, because the debt, or subject matter was not within

the jurisdiction.^^

Statute in Ontario.—In Ontario, in 1897, a rule was
enacted, which provides that the court may allow service

out of the jurisdiction, of a notice of motion in interpleader

proceedings.^* In exercising a discretion under this provi-

sion, the courts will only allow service, if it appears that

the case is one in which it is proper to bring in a foreign

claimant, as where the subject matter or debt is at home,

" Re Busfield (1886), 32 Chy. D. p. 131.
*= Foole's Private Intfrnational Law, 2nd Ed., p. 229.
*' Re Benfield and Stevens (1897), 17 Ont. Pr. 300 & 339.
^Rule 162 (3). ,i
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and there is some danger of the foreign claimant suing

within the jurisdiction.*^ If the subject matter is abroad,

and the foreign claimant has no intention whatever of suing

the stakeholder in Ontario, the latter will not be allowed

to serve a notice out of the jurisdiction.**^

It has been held in Ontario that, when a foreign claim-

ant has brought a foreign stakeholder into the jurisdiction

through an action, and the stakeholder then interpleads in

that jurisdiction, the foreign claimant cannot then object

to the interpleader on the ground that he is a foreign claim-

ant, the documents of title forming the subject of inter-

pleader being also within the jurisdiction.**^

Practice in United States.—The same practice prevails

in the United States, of allowing service in interpleader pro-

ceedings upon claimants outside the jurisdiction of the

court. It has been said that, the beneficial operation of the

sheriff's Interpleader Act in Pennsylvania would be much
impaired, if the order of the court could not reach absent

claimants;** but equity will not decree an interpleader as

to parties outside the jurisdiction until they have been

served.*^ Such cases arise most frequently, when the claim-

ants reside in different States.'**' It has been held in Mis-

souri, that, where a fund in the hands of an agent of the

law, is claimed by two non-residents, and one of them

makes a demand within the State, interpleader will lie.°^

If, however, the foreign claimant has already commenced

an action in a foreign court, it has been held in the United

States, that interpleader will not lie, becauvse the court in

which relief is sought has no power to stay the action pend-

ing in the other court.°-

"Re Confederation Life Assn. (1900), 10 Ont. Pr. 1(1. 80.
"" Harris v. Kank of Briti-.h North Anieriea (liKKll.lO Ont. Tr. 51.
" He Underfccl Stoker Co. of Anieriea (lOOl), 1 Ont. 42.
*^ Moore v. Lelar (18.50), 1 Thila. Pa. 72.
'» Kildare v. Armstrong (188.5). 18 W. N. C. Pa. 114.
*" Leonard v. Jamison (1833). 2 Edw. Ciiy. N. Y. 13(5; Barry v.

Equitalile (1873). 14 AM). Pr. N. Y. n. 385; Whitridue v. Barry
(1874). 42 Md. 140; Fiteh v. Brower (1S8(;). 42 N. .T. Va\. .300.

"' Freeland v. Wilson (18.53), 18 Mo. 380.
"2 Orient, v. SIorii (1888). 70 Wis. (Ill; Walsh v. Khali. Kulp

Vn. 483; but see Barry v. Equitable (1873), 14 Abb. P. II. N. Y. n.

38.5.



THE CLAIMANTS. Ill

Landlord. — When a sheriff has seized goods, and the

landlord makes a claim for rent, it is the sheriff's duty,

under the English practice, on ascertaining that the rent is

really due, to ask the execution creditor for it, and upon
receiving the amount to satisfy the claim. If the creditor

will not furnish the money, the sheriff may withdraw from

possession.^^ If, instead of satisfying the claim, the sheriff

interpleads, his application will be refused,^* because the

landlord's claim is not a claim to the chattels or their pro-

ceeds, as the property of the claimant ;^^ but if the creditor

disputes that the rent is owing an interpleader order will

be made."^

When an execution creditor pays the landlord rent in

arrear, so that the sheriff may sell, the execution creditor

is entitled to be repaid cut of the proceeds of the goods,

such advance as a salvagor.**^

Where a writ of fieri facias had been executed, and a

return made, but before the money was paid over to the

execution creditor, the landlord of the debtor served a notice

claiming a year's rent the sheriff was allowed to interplead.^^

A landlord cannot ordinarily be a claimant from a stake-

holder, until a legal step by distress or otherwise is taken.^''

English Statute of 8 Anne c. 14 (1709).—It frequently

happens upon a sheriff's interpleader, that in addition to

the execution creditor and the adverse claimant, the land-

lord makes a claim for rent. As the landlord cannot dis-

train when the goods are in the custody of the sheriff,^ he
has to fall back on the right which is given to him under

^ Cocker v. Musgrove (1840), 9 Ad. & E. 223; Locke v. McConkey
(187G), 26 Upper Canada C. P. 475; Maclean v. Anthonv (1884), 6

'* Clarke v. Lord (1833), 2 Dowl. 55; Haytborn v. Bush (1834), 2
Dowl. (i41; 2 C. & M. 689.

'• Batenian v. Farnsworth (1860). 39 L. .T. Ex. 365.
"" Ontario v. Hobbs (1888). 15 Ont. 440; McLnuffhlin r. Hamraill

(1892). 22 Ont. 493; Tooke v. Finley (1821). Rowe Rep. 426.
s" Warnock v. Leslie (1882), 10 Ir. R. C. L. 68,
""Nixon V. Wilks (1859). 4 Ir. Jur. N. S. 242.
"" Rowland v. Powell (1744). 1 Ridgew 260.
^ Mclntyre v. Stata (1854), 4 Upper Canada C. P. 248; Grant v.

Grant (1883), 10 Ont. Pr. 40.
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the English statute of Anne,^ which enacts :
" that no goods

or chattels whatsoever lying and being in or upon an}^ mes-

suage, lands or tenements, which are or shall be leased for

life or lives, term of years, at will or otherwise, shall be

liable to be taken by virtue of any execution on any pretence

whatsoever, unless the party at whose suit the said execu-

tion is sued out, shall, before the removal of such goods

from off the said premises by virtue of such execution or

extent, pay to the landlord of the said premises or his bailiif

all such sum or sums of money as are or shall be due for

rent for the said premises at the time of the taking such

goods or chattels by virtue of such execution, provided the

said arrears of rent do not amount to more than one year's

rent, and in case the said arrears shall exceed one year's

rent, then the said party at whose suit such execution is

sued out, paying the landlord or his bailiff one year's rent,

may proceed to execute his judgment as he might have done

before the making of the act, and the sheriff or other officer

is thereby empowered and required to levy as well the money

so paid for rent as the execution money."

Scope and effect of the Statute. —The statute of Anne

only assists the landlord wlicn the goods seized under an

execution against the tenant belong to the latter, and not

when they turn out to be the property of a third party. If

the sheriff interplead, when a stranger claims the goods on

the demised premises, seized by the sheriff under an execu-

tion against the tenant, and the landlord gives notice that

rent is owing, and the stranger eventually establishes his

title in the interpleader issue, the landlord cannot have his

rent from the goods if they have been removed from the

premises, nor from the proceeds if they have been sold. The

reason for this, is, that notice by the landlord to tlu' sherill'

under the Statute of Anne is not ecpiivalent to a distress,

and a landlord can only distrain U])on a stranger's goods

while tlie goods renuiin upon the premises. The stranger

has a ])erfect right to remove them at any time, or under

»8 Anne. c. 14 (1700).
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any circumstances, in order to avoid the distress, and if dis-

tress is prevented l)y the sheriff seizing and selling or re-

moving, the goods are freed from the claim for rent.'

It follows, therefore, when goods are sold under an in-

terpleader order by the sheriff and the proceeds are paid

into court, that the whole proceeds should he paid in less

the expenses of possession and sale, and the landlord will

only he entitled to his rent, if the execution creditor suc-

ceeds in the issue, but if the stranger succeeds the latter

will be entitled to the whole fund freed from the landlord's

claim.* Where, after the interpleader order had been made,

the landlord claimed his rent, and the sheriff instead of

obeying the order by paying the whole fund into covirt, paid

the landlord out of it^ and the claimant ,succeeded in the

issue, the sheriff was compelled to repay the claimant the

amount paid for rent.^

If an interpleader issue is directed, the sheriff with-

draws from possession when security is given by the claim-

ant, and the goods are then no longer custodia legis, and

may be distrained upon by the landlord. But, if the security

be not given, and the goods are sold, they are not sold under

the execution, but by virtue of and under the authority of

the order alone, and the sale is not, except in the event of

the execution creditor succeeding, a sale within the Statute

of Anne. When the sheriff interpleads, he ceases to be the

bailiff of the landlord, as regards the goods seized, if they

turn out not to belong to the tenant.®

Where, after an interpleader order has been made, the

sheriff with the consent of the execution creditor and the

claimant temporarily withdraws from possession, the goods

are no longer in custodia legis, and the landlord may dis-

* Clarke v. Farrell (1881), 31 Upper Canada C. P. 584: Beard v.

Knight (18.58), 8 E. & B. 86.5; Fonlser v. Taylor (1860), 5 H. & N.
202; see also Lockart v. Gray (ISfWi), 2 Can. L. .T. 163.

* Clarke v. Farrell (1881). 31 Upper Canada C. P. 584.

'White V. Binstead (18,53), 13 C. B. 304.
« Clarke v. Farrell (1881). 31 Upper Canada C. P. p. 596, per

Osier, J.; Maclean v. Anthony (1884), 6 Ont. 331.

M.L.I. 8
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train upon them, although he knows that the interpleader

proceedings are still pending."

After an interpleader order had been made, and pending

the trial of the issue, a landlord claimed his rent, and as the

execution creditor would not furnish the rent the sheriff

withdrew from possession, at the instance of the sheriff,

the court made an order setting aside the issue and provided

for his costs.^

After the trial of an interpleader issue, the sheriff is

not entitled to a second interpleader to test a landlord's

claim, when the claim for rent was made before the first

application, and might have been brought up then.'

When landlord in possession.—A sheriff cannot inter-

plead, when the goods in question, are, when seized, in the

possession of a landlord's bailiff under distress for rent,

for they are then in custodia legis, and cannot properl}' be

takfin.^" But where an execution creditor suggested fraud

and collusion between the landlord and the debtor his ten-

ant, the sheriff was awarded relief although the goods when

seized were under distress. ^^

It has been suggested in Ontario that, if the goods are a

stranger's, the landlord's duty is to distrain even although

taken by the sheriff, because if the goods are not the pro-

perty of the execution debtor, the sheriff' is a wrong-doer,

and tlie goods are not in such a case protected by the ex-

ecution.^^ If this rule is followed, certain difficulties arise,

for how can the landlord determine at the outset whether

the goods belong to the tenant wlio is tlic debtor, or to the

stranger claiming tliem, as that is the very question to bo

tried on the issue; and how can the goods be distrained,

if they are under seizure, and so in custodia legis?

It has also been said tliat, the right of the landlord to

compel the sheriff to make the rent depends on tiie legality

Tn.piM r V. WjiriKT (ISS.'}). 1 ('. & E. 1.'2.

•Liiwson V. Cnrt.T (IS'M). W. N. (i.

•CInrkf V. F.-irrell (ISSO). S Out. Pr. 2M.
"Craiu V. Criun (ISTTt. 7 Out. Pr. 200.

"Tfioko V. Finlcy (IS'JIi, Knwo Ilrp. 42(5.

"Cliirko V. FaiiTll (18S1), 31 llppc-r Ciinada ('. V. p. .')•)!), per

Wilsou, C.J.
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of the seizure, and when the execution is against the stran-

ger's goods, that is against the person who is not the ten-

ant, and it turns out as a result of the interpleader contest

that the goods are subject to the execution, and so do not

belong to the tenant, the landlord will nevertheless in such

case have his rent out of the stranger's goods. ^^

Claimant in dual capacity. — The same claimant may
sometimes claim in a dual capacity. Thus, a sheriff was
allowed to interplead where the goods levied on were claimed

by the official assignee of an estate, and the same claimant

was also assignee of another estate, and it appeared likely

that a question would arise as to which estate would be

entitled if the claimant succeeded.^* Where one of several

execution creditors desired that the claimant in a sheriff's

interpleader should succeed, but if the claimant should fail,

that such creditor should participate with the others, it was
held that such creditor was a proper party to the inter-

pleader proceedings.^^

Two claimants but no conflict.—If the two different

claimants really claim for and on behalf of the same per-

son, there is no adverse claim, and interpleader will not lie.^**

When new claimant appears.—When a new claimant ap-

pears, after an interpleader order has been made directing

an issue, the issue may be amended by joining him as a

party, and this whether the issue has been finally drawn up
or not. Thus, where liquidation proceedings were com-
menced pending the trial, the trustee of the debtor was by
amendment of the issue made a party. The judge who de-

cided this said:—"It is admitted, that before the issue is

finally drawn up parties may be added, that is every day
practice. But it is said that they cannot be afterwards. I
know of no such law, and it seems to me to be contrary to

practice. An order for an interpleader issue does not itself

decide the right of the parties. It leaves them to be de-

"Hiiffhe« y. Smalhvood (1890), 2.5 Q. B. D. 306.
" E. S. & A. C. Bank v. Gill (188-5), 2 N. S. Wales W N 103
" Dundas v. Darvill (1887). 12 Ont. Pr. 347.
'"Capitcl Fire Ins. Co. v. Consolidated Mfg. Co., 34 W. N. C.
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cided. To refuse to make this order would be giving effect

to a technicality/'"^^ A defendant in an interpleader suit

was allowed to file a supplemental bill, to bring a new de-

fendant before the court, without making the parties to

the original suit parties to it, as a plaintiff in an ordinary

suit might do, because after decree a defendant to an inter-

pleader was said to stand in the anomalous situation of plain-

tiff as well as defendant/^

In the Scotch action of multiplepoinding, new claimants

-are allowed in after the matter has been decided between

the claimants at first competing, even after final decree, so

long as the fund is still in court, but upon terms, and pay-

ment of the expenses incurred, which will not be available

for the subsequent stages/** A person who asks to enter at

a late stage may have to pay all or a proportion of the ex-

pense incurred, if it can be shewn that his late appearance

was caused by his own fault, or that he stood aside while

oiher parties were fighting his battle and then seeks to

l>enefit from their labours. But a claimant who was in

Australia, and who did not know of the proceedings, and

who claimed as a life tenant, was allowed in without ex-

pense, the prior claimant claiming the fee, no additional

expense having been caused in his absence.^"

It frequently happens in sherifi"s cases, before or after an

interpleader order is made, that a new claimant appears and

lays claim to the goods or their proceeds while still in the

sherift"s possession; the court, if the sheriff' has acted proper-

ly, will allow such new clai«nant to be brought in, and if an

interpleader order has already been made, will make the

necessary amendment.-^ Where a slieriff had sold goods under

"Bird V. Mathews (1S.S2). 40 L. T. r>V2.

"Lyne v. Ponndl (IS-IO), 1 Sim. N. S. ll.'J.

"fU'ikie V. Morris (IS.IS), Ct. of Session, L'O 1). HI. L.t IL':

Stoil.'iit V. Ticll (1S(;0), Ct. of Session, 22 D. 1(»!)2: Binnic v. Hojiiy
(1SM;{). Ct. of Session, 10 K. 1075; Cowan's Trnstce v. Cowan (ISSS^
Ct. of Sessi(»n. IC U. 17.

=^Sawe!-s V. Sawers (IRSn), Ct. of Session, 17 U. 1.

"Kirk V. Cljirk (IS.T.i. 4 Dowl. fHul: Waliier v. Kcr (1S4:'.K 12
L. .T. Ex. 204: Maclonald v. Creat X. W. (^Mitral Kv. nS!)4). 14
Canada L. T. 2M4; 10 .Mnn. s:5; Hryce v. Kinnee (1S1)2), 14 Ont. Pr.
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an interpleader order, and had a surplus in his hands over

the execution creditor's claim, an inferior court creditor

claimed the surplus, and had the order amended by direct-

ing an issue between himself and the claimant to abide the

result of the first issue, the order was made because all

parties were before the court, and because it was said that

if it had been dismissed, the sheriff might immediatel}^ have

applied.22

Substitution of new claimant.—A new claimant may be

substituted, when a claimant already before the court de-

sires to retire, and that, whether an interpleader order has.

already been made or not;" as where the new claimant

paid off the claim of the first, and took the latter's position.^*

Claimant's position when relief refused.—When a snerifE's

application is refused, the claimant cannot complain. It

can do the claimant no possible harm, because it does not

affect his title to the property, nor prejudice his right of

action for the seizure.-^

^ Slater V. Cornish (1881), 1 Canada L. T. 133.
-^ Lydal v. Biddle (1836), .5 Dowl. 244: Laflin v. Snplee (188i),

17 W. N. C. Pa. 157: Pomeroy v. Cauley (1885), 42 L. I. Pa. 170.
=^^ Black V. Drouillard (1877). 28 Upper Canada C. P. 107.
== Bain v. Funk (1869). 61 Pa. St. 185.



CHAPTEK V.

THE CLAIMS.

Two adverse claims.—The foundation of the right to

interpleader is the fact, that the person applying for relief

has received a second claim adverse to or conflicting with

another claim, previously made, to the same subject matter.^

The foundation of multiplepoinding in Scots law is the

same. In the original conception of the process the proper

ground was double distress in the strict sense of the term,

or in other words competition created by rival diligence or

execution. But in later times it has not been thought in-

dispensable to have double diligence, but double claims to

the same fund have been considered sufficient. It is still

however necessary to the validity of the action, that there

should be a true case of double claim to one fund or pro-

perty on separate and hostile grounds, not a mere ostensible

case got up in order to try a question of debt or obligation

between two individuals, the proper mode of trying which

is a direct action.

-

The following have been held competing claims equiva-

lent to double distress:—Money paid into a bank by an

independent congregation for the erection of a chai)el,

' Davis V. Davis (1S!».-), IM', (in. 13(); Brackott v. (iraves (ISDS).

30 A|»p. Div. N. Y. lOL'; liiowiiiiiK v. Watkins (1S4,S). 10 S. & M.
(Miss.) 4M2; Calioon v. Levy (lHr)4), 4 Ca\. 2A:i.

Mtuss.-l V. Johnston (1.S.-)J)). Ct. of Si^ssion. 21 D. 2S('.: Moncrioff

V. IVthiMU! (1S44), Ct. of Session, D. 1100; Cannicha.'l v. Todd
(18.'i:{), Ct. of Session, ]." D. 47:?; (Jrcat Nr)rth of Scotland Ry. v.

Onnld (ISC,.-?!, C:t. of Session. 1 Mnepli. lO."):?; C.-nneirs Trnste(> v.

Chalk (1S7S). Ct. of Session. r> 11. 37r>; Mackenzie v. Sutherland
(IS'J')), Ct. of Session, 22 U. 2.T5.
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claimed by two factions, a split having taken place in the

congregation;^ the value of crops in the hands of an incom-

ing tenant when claimed by the landlord and a creditor of

the outgoing tenant;^ a bill and cheque in the hands of a

law agent for collection, when claimed by the client's as-

signee in bankruptcy, and by another person who had at-

tached them;^ money in a bank claimed by an alleged donee

and by the next of kin of the deceased depositor."

How evidenced.—A claim may be evidenced by the legal

proceedings in a suit against the stakeholder, or by a de-

mand either oral or in writing. Under the English prac-

tice in sheriff interpleader, the claim of the third person

on the sheriff must be made in writing.''

Need not be sued in equity.—The rule in equity is, that

the plaintiff may maintain his bill of interpleader although

he has not actually been sued, or has been sued by one only

of the conflicting claimants, it is sufficient so long as claims

are made.^

English Statutes.—In England, under the Interpleader

Act of ISSl,** relief could only be had by a defendant in an

action, he was required to show that the subject matter was

claimed or supposed to belong to some third party, who

had sued or was expected to sue for the same. A sheriff

could interplead although no action had been brought

against him,^'' as well as after an action had been brought,^^

» Connell y. Ferguson (1857), Ct. of Session, 19 D. 482.
* Park V. Watson (1874), Ct. of Session, 2 R. 118.
' Dill V. Ricardo (188.5), Ct. of Session, 12 R. 404.

'Royal Bank of Scotland v. Price (1893), Ct. of Session, 20 R.
290. For cases in whicli there appeared no double distress: See
Logan V. Wilkie (18.55), Ct. of Session, 17 D. 485; Clark v.

Campbell (1873), Ct. of Session, 1 R. 281; Glass v. Robertson (1899),

Ct. of Session, 1 F. 391.
' Eug. Order LVII., Rule 16, Ont. Rule 1115.
•Angell V. Hadden (1808), 15 Ves. Jun. p. 245; Morgan v.

Marsack (1816), 2 Meriv. 107; Richards v. Salter (1822). 6 -Tohns.

Ch. N. Y. 445; Yates v. Tisdale (1837), 3 Ed. Ch. N. Y. 71 ; Strange
V. Bell (18.52), 11 Ga. 103; Newhall v. Kastens (1873), 70 111. 156;
but see Brown v. The Britannia Ins. Co. (1859), 9 Ir. Com. L. R.
Ap. xxvi.

"1 & 2 Will. IV., c. .58.

^^ Green v. Brown (183.5). 3 Dowl. 337.
" Booth V. Preston (1860), 3 Ont. P. R. 90.
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and although he might have pleaded in the action/- but on

condition that he pay the costs of the action. In 1873

provision was made so that debtors and trustees might

interplead although no action had been commenced/^ and

since 188S the same rule prevails Avith regard to all classes

of persons, who may interplead when they have been, or

expect to be, sued by two or more parties.^*

United States Statutes.—In the United States, under

most of the codes, interpleader can only be had by a defen-

dant in an action. The codes, however, of California,

Idaho, Montana, Utah and "Washington allow relief in cer-

tain cases when the applicant has not been sued by either

party.^^ In New York State the fact that a defendant who

is being sued for money come to his hands cannot be per-

mitted to bring in as additional defendants creditors who

claim the fund adversely to the plaintiff, does not interfere

with his right, under the interpleader section of the code,

upon paying the money into court, to have such adverse

claimants substituted as defendants in his place, and to be

discharged from liability.^^

In South Carolina, although the code does not provide

for interpleader when both claimants are parties to the same

action, it does not prevent interpleader under the equitable

jurisdiction of the court, which will allow a defendant in a

proper case to obtain an order requiring the plaintiif and

his co-defendant to interplead. If a defendant could only

avail him^self of the remedy in the mode prescribed by the

code, it would be in the power of a ])laintiir to deprive the

defendant of sucli remedy, by also making the rival claim-

ant a defendant.^'

'= .M:i((|.m.il(I V. (h-vnt X. W. Ccnlral Kiiihviiy Co. (1804), 10
Man. 83.

"2;{ & 24 Vict. Imp. c. ('.(>. s. li.">, snb-s. 0; He Nt>\v Il!iml)ur;;

(187r)j. W. N. 2.TO; Ljuoy v. Wi<-l.in(l (ISTC), W. N. 24.

"Onlcr LVII., Uiilc 1 (n) :ni(l (?y).

" Sci' Ai>i»cii(li.\.

" Ainrriciin Trust & Saviii^rs Hiiiik v. 'riialliciiiuT (1808), 29
A T.J). Div. 170 N. Y.

"Block V. Southern Uaiiwny (IH'JTj), 14 K. C. 444.
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Claims may be legal or equitable.—That the demand of

one defendant is by virtue of an alleged legal right, and the

other of an equitable title, is no objection to a bill of inter-

pleader. It is sufficient to found the jurisdiction that one

title is legal and the other equitable.^^ Where one of the

claims is purely equitable, it seems indispensable to come

into equity, for in such a case there can be no interpleader

awarded at law.>» Where the titles of all the claimants are

purely equitable, there is a still broader ground to award

a bill of interpleader.-^ That an equitable claim could not

be the basis of an application under the English Inter-

pleader Act was early decided. It was said that, the judges

at common law had not conferred upon them by the act,

the power to determine matters within the province of a

court of equity, the intention being to afford relief in those

cases only in which the claims depended upon legal rights.^^

But this rule w^as soon departed from, and under the more

liberal construction of the Act, it was held that courts o'f

law might give effect to equitable claims, and the courts

accordingly now follow this latter rule and consider the

equitable rights of the parties.^-

1* Morsan v. Marsack (1816), 2 Meriv. 107; Smith v. Hammond
(1833), G Sim. 10; Crawford v. Fisher (1840), 10 Sim. 479; Richards

V. Salter (1822), 6 John. Oh. N. Y. 445; Yates v. Tisdale (1837), 3

Ed. Ch. N. Y. .56: Strange v. Bell (1852). 11 Ga. 103; Burton v.

Black (1861), 32 Ga. 53; Newhall v. Kasteus (1873), 70 111. 156;

Fairbanks v. Belknap (1883), 135 Mass. 179.
'' Duke of Bolton v. Williams (1793), 4 Bro. Chy. 300; Oil Run

V. G.".le (1873), 6 W. Va. 52.5.

'" Storey's Equity Jur., sec. 808; but see Barclay v. Curtis (1821),

9 Price, 661, where it was held that a Court of Equity will not

entertain a bill of interpleader founded on equities.

-1 Braddick v. Smith (1832), 9 Bing. 84; Sturgess v. Claude

(1832). 1 Dowl. 505; Langton t. Horton (1841), 3 Beav. 4(j4; Roacfi

V. Wright aS41), 8 M. & W. p. 155; Bird v. Crabb (1861), 30 L. J.

Ex. 318; Hurst v. Sheldon (186.3), 13 C. B. N. S. 750.
=* Putney v. Tring (1839), 7 Dowl. 811; Rusden v. Pope (1868),

L. R. 3 Ex. 269; Manning v. Bowman (1872), 9 Nova Scotia, 42;

Duncan v. Cashin (187.5), L. R. 10 C. P. 5.54; Engelback v. Nixon

(1875), L. R. 10 C. P. 645; Jennings v. Mather (1901), 1 Q. B. 108;

:McKenzie v. .^tna (1879), Russell's Eq. Decs. Nova Scotia 346;

Gourlay v. Lindsay (1879), 2 N. S. Wales, S. C. R. N. S. 278;

Anderson v. Carter (1894). 20 Victorian L. R. 246; see also Haddow
V. Morton (1894), 63 L. J. Q. B. p. 40.
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This rule is also followed in Massachusetts, where it has

been held, that the statute of that State is broad enough to

cover equitable rights and interests.-^

Claims must be connected.—It is a prime rule in equity,

that the titles of the adverse claimants must be connected,

by reason of one being derived from the other, or by both

being derived from a common source. There must be privity

of some sort between all the parties, such as privity of estate,

title or contract.-* It is sufficient, however, to found the

right to interplead, if one claimant has, by his own act,

given a color of title to the other.^^ In the absence of facts

which show one thing or the other, relief will be refused.^®

In cases, therefore, of adverse independent titles, the

party holding the property must defend himself as best he

can, and is not entitled to the assistance of a court of

equity to relieve him by awarding an interpleader.-'

Eflfect of rule.—This rule has worked considerable hard-

ship on many persons and corporations, who, in the ordin-

ary course of affairs and without any fault, become through

some contract lawfully possessed of property, or liable to

pay some debt. It has affected particularly tenants, and

many classes of agents, such as bailees, consignees, factors

and carriers. Such an one, finding himself harassed by a

^ Underwood v. Bot>ton Five Cent SaviiiRs Bank (188<)). 141
Mass. 30."); Dixon v. National Lift- Insurance Co. (1S07), 108 Mass.
48; Briorly v. Ecpiitablo Aid Union (1808), 48 N. E. Rep. 1090 Mass.

'* Dunu'cy v. Anirove (17!»4). 2 Yes. .Tun. 303; Chwk v. Byne
(1807). 13 Yes. .Tun. 383 Ir. Lowe v. Kichardscm (1818). 3 Mad. 277;
Crawshay v. Tliornton (18.37), 2 M. ^V: ('. 1; AYatts v. Hammond
(18.'')r>), 3 W. K. 312; Cool< v. Earl of Rosslyn (18(n». 1 (iiff. ir.7:

Fuller V. Patterson (18(;i»). l(i ({rant. Out. !>1 ; (Jihsnu v. (Jold-

thwaito (184.-.). 7 Ala. 281; Kvl(> v. .Marv Lee Coal <V: Uy. Co, (18!>r)),

112 Ala. r.(M); AVells v. Miner (188.')). 2.") Fed. Kep. (Cal.V. .f)33;

National v. Platte (1S!t4). .")4 111. Ai)p. 483; Boston v. SUiUinRs (1882).

1.32 Mass. 410; Fairbanks v. Belknap (1883), 13.") Mass. 17!); Snod-
KPnss V. Butler (l.S7r,). .")4 Miss. 4."); Sidlivan v. Kui^rlits of l-'.-ith.-r

Matth<-w (18!t7), 73 Mo. App. 43: Shaw v. Coster (1840), 8 Pai. N.
Y. .3.3!); TnuK v. Ililz (1M(;4), 17 Al.h. Pr. N. Y. 43(;; Lund v.

Seamen (18(;2). 37 Barb. N. Y. 12!); Bartlelt v. Tlie Sultan (lS8r)),

2.*^ F.-d. Rep. (X. Y.) 2r)7: Aland v. Bank (ISS:!), 31 P. L. .1. (Pa.) 80.

"East India Co. v. Edwards (1811), 18 Yes. .7\in. 37t;; (Jlynn v.

Locke (18 }2). 3 Dr. & AYar. 11.

"Kyle V. :Mary Lee Cr.al &- Ry. Co. (ISDC). 112 Ala. 000.

"First National Bank v. Bininp'r (187.')). 2<; N. .1. E.i. 34.').
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third party, claiming tlip property or debt in a manner para-

mount to the contract, is left to answer both the contract

and the adverse claim as best he may. The courts have

sometimes resorted to logical expedients to explain why this

rule should be followed. It has been pointed out that, it

would be a great injustice if there were a loop hole through

which parties might evade a deliberate covenant, by procur-

ing third persons to set up claims. In this argument it

seems to have been considered more in the interests of jus-

tice^ that the debt, or property, should be rendered in pur-

suance of the contract, than that the debtor or stakeholder

should be relieved of his possible double liability, and of

vexatious litigation.^* In an early decision it was said,

that the alarming consequence would be, if a contrary prac-

tice were tolerated, that a tenant in possession, whose duty

is to stand by and defend his landlord, would become the

instrument to betray him.-**

Cases in which relief refused. — The following are ex-

amples of adverse claims in wliich interpleader has been

refused: a tenant seeking to have his landlord interplead

with a stranger to the lease v^" an agent asking to have

an interpleader between a third person claiming paramount

to or independently of his principal, and the latter ;-''^ a pur-

chaser of goods, from whom they were claimed by the ven-

dor on the ground that they had been obtained by fraud,

while two others also claimed them, one in virtue of a lien

for freight and a second on account of advances;^- a town-

ship treasurer to whom a drain tax was paid under protest,

where the tax was claimed back by the person who paid it,

and by a person to whom a township order on the trust

fund had been given ;^^ an auctioneer who had sold goods

for a chattel mortgagee, the proceeds being also claimed

=' Cook V. Earl of Rosslyn (1859), 1 Giff. 167.
=» Dunsrey v. Angove (1789). 2 Ves. Jun. 303.
" Handcock v. ShaeH (1701), 1 Colles 122.

"Nicholson v. Knowles (1820). .5 Mart. 47. 21 R. R. 276; Mc-
Laughlin V. Pitt (1896), 6 N. S. Wales W. N. 109.

'" Hornby v. Gordon (1862). 9 Bosw. N. Y. 656.

"Wallace v. Sortor (1883), 52 Mich. 159.
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by an assignee in bankruptcy of the mortgagor;^* a bank

which had collected a draft for a customer where the pro-

ceeds were demanded by the customer's executor, and a

third party who alleged that the customer was his agent ;^''

and a person from whom a commission was claimed by two

real estate brokers, under independent contracts.*

Cases in which relief awarded.—The following are con-

nected claims in respect of which interpleader will be al-

lowed: Where a third party claims of a tenant, the rent,

as assignee or mortgagee of the landlord;"*^ when a princi-

pal creates the adverse title by an assignment legal or equit-

able, or it is founded by operation of law, as in a case of

bankruptcy, the agent may call on his principle to inter-

plead with the assignee.^^ So, where the two claimants

originally make a joint deposit, and afterwards both claim

the subject of it.'*

Case of three claims.—When there are three claimants,

and the claim of one is paramount and adverse to the claims

of the other two which are connected, one of these latter

two cannot object to the right of interpleader, because the

claim of the third claimant is advcrse.^^

View of doctrine in United States.—In the United States,

the rule has been looked upon as narrow and inequitable.

Story, in discussing it, questions whether it might not

have been more wise and more consistent with the principles

of equity, to have held that, in all cases when the bailee is

innocent and without any fault, he should have a right to a

])ill of interpleader.*" Pomeroy regards the rule much in

the same way, and say>s that, it is a manifest imperfection

of equity jurisi)ni(ience that it should be so liniiled. A

" McClHlan.I v. K.-illy (1871», 4 Ir. K. ('. L. <;•.»!).

i^-
'I'll in 1 Niitioiiiil liiiiik v. SkilliiiKs (1SS2), loJ M:iss. 410.

* McCrccry v. Iii>r.- (IKOOi. 41) App. Div. N. Y. V.VA.

"'('(.winii V. Williiiins (1.S0:{|. 9 Vcs. Jnn. 107: MtCoy v. Mc-

Miirtric (ISTTt. VJ I'liila. V:\. l.SO.

•"Ccniimi Kxrlmntrc Itimk v. Bonnl of Coiuinis^ioncrs (1879),

r.7 IIc.w. N. Y. 1K7; (Jlynii v. Locke (1H42). 3 Dr. iV: ^Vnl•. 11.

" Noliin V. Lon.lon (ISMIH. (i N. S. Wnlcs W. N. 127.
»" FiirchrotlKT v. Hcjil.- (1S49), 3 Dc CJ. & Sin. (137.

*" Story's K(i. .Iiir. hi-c S19.
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person may be, and is, exposed to danger, vexation, and loss

from conflicting independent claims to the same thing, as

well as from claims that are dependent, and there is noth-

ing in the nature of the remedy, which need prevent it from

being extended to both classes of demands.*^ A New York

jndge has recently remarked that, while the early authori-

ties were exacting upon this subject, many of the later cases

have been less rigid, and some have ignored it altogether,

and he points out that the doctrine has been abrogated in

England by statute.*^

Doctrine abrogated by statute.—In England, doubts were

entertained whether the Interpleader Act of 1831 applied,

when the titles of the claimants had not a common origin,

biit were adverse. To remove this doubt the Common Law

Procedure Act of 1860 enacted, that interpleader should lie

though the titles of the claimants to the money, goods, or

chattels in question, or the proceeds or value thereof, had

not a common origin, but were adverse to and independent

of one another.*^ This provision is continued in the present

English rules,** and is now in force in Ireland,*^ and is

applicable to all cases of interpleader.

In a few of the American States, namely in California,

Idaho, Montana and Utah, a similar provision has been

enacted, that relief may be had although the titles or claims

have not a common origin, or are not identical, but are

adverse to and independent of one another.***

In Ontario this provision was introduced in 1869, in the

case of interpleader by bailees and carriers,*'^ but it only

became applicable generally to all cases of interpleader by

^' PomtTov's Eq. Jur., sec. 1324.

^- Crane v. McDonald (1890), 118 N. Y. 648; see also Schuyler

V. Hargous (18G5), 28 How. Pr. N. Y. 245.
*'23 & 24 Vict. Imp. c. 12G, s. 12; INIeynell v. Angell (1862), 32

L. J. Q. B. 14; see also Scott v. The Midlan.l Ky. (18.51), 2 Ir. C.

L. R. 83.
" Ordi'i- LVII, rule 3. see appendix.
•"' See under Ireland in anpendix.

^°Seo AYells v. Miner (1885), 25 Fed. Rep. Cal. 533, and
appendix.

^33 Yict. Out. c. 17.
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the rules adopted in 1888.*^ In the other Canadian Pro-

vinces, where the English Judicature Act has been enacted,

this same rule is in force, namely in Xova Scotia, Prince

Edward Island, Manitoba, North-West Territories and Brit-

ish Columbia.*''

Claims should be investigated.—A person on whom claims

have been made in respect of the same subject matter,

should, before coming to the court, make some investiga-

tion himself with regard to the nature of the claims, so that

he may be satisfied that he is really in a difficulty; for one,

who can by ordinary diligence inform himself to which of

the claimants payment should be made, cannot maintain

interpleader;^" for it excludes all cases where the rights of

the parties are clearly settled.^^ If therefore one of the

claims be either obviously good or bad, as will jsresently

appear, interpleader will not lie, therefore, to prevent a

dismissal of his application the person seeking relief should

first make a careful inquiry.

Sheriff should inquire.—It is also the duty of a sheriff

to make some inquiry, as to the nature of the claims, before

he comes to the court. He is not to bo spared all trouble, and

sheriff's applications are not to be considered as a matter

of course. When the right of the execution creditor, or of

the claimant, is clear, and the factS' may be easily ascer-

tained, the law does not intend the sheriff to be relieved

from the exercise of a sound judgment, by application to

the court for indemnity under the Interpleader Statute."

It was tbe rule in equity, that the sheriff should have some
reasonable ground for believing that the goods seized were

the debtor's. It is a fair presumption that goods on the

"Oat. Rule 110.-).

*' Sff in iii)pt'ii(li.\.

•" Siilzl)iick(T V. Niitioiiiil (1S84). .-)2 N. Y. Super. Ct. 2(i9.
'•' D.nii V. Fox (1S74), (il X. Y. 2t;4; and sec Morgan v. I'Mll-

nioro nscUi. IS Al.h. Pr. X. V. i>17.
''

Hislir)|, V. Ilinxniin (ls:{:{). 2 Dowl. Kid; \Vnll<<'r v. Xilrs
(1870). ;{ Out. C'liy. Clianil.. .-.!»: \Vilkins v. r.-atuian (1ST7i. 7 Oiif.

P. It. H4; .Moiiilnr n,,u- Wuiks v. All.ii (1S77l. Man. R. Tcinn.
Wood icn.
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debtor's premises belong to him, yet it is quite consi^ent

with that state of things, that they may belong to another.^'*

Submit claim to other claimant.—It is a reasonable pre-

caution for a stakeholder, to inform each claimant that there

is an adverse claim. It may be, that one claimant will

abandon if he knows of the other claim, and the apparent

difficulty will disappear. It has been held that, a sheriff

could not file a bill of interpleader, until he had informed

the judgment creditor of the adverse claim, and ascertained

Avhether the latter claimed the goods, or would give them

up."**

A sheriff who seeks interpleader without having taken

this precaution, may find on the return of his application

that the execution creditor will not dispute the claim, with

the result, that the application will be dismissed with costs

payable by the sheriff,^"

In England and Ontario.—Under recent enactments in

England and in Ontario, a sheriff is obliged to submit the

adverse claim to the execution creditor, who must then

within four days in England, and seven in Ontario, admit

or dispute the claim. It was held under these rules that

the sheriff could only interplead, upon the creditor disput-

ing the claim, or upon his failing to answer one way or the

other ;^® but now, by subsequent amendments in both

countries, the sheriff may still be protected against actions,

when, after seizure, the execution creditor admits the claim-

ant's title."

Solicitor instructing sheriff.—A sheriff should remember

that notice of the claim is to be given to the execution

creditor, his solicitor is not mentioned, and, as in the ma-

jority of cases, the sheriff has to deal with the solicitor, he

"Tnfton V. Harding (18.59), 6 Jur. N. S. 116.
" Daltoii V. Furness (18()6). 35 Beav. 4G1.

=^^Prosser v. Mallinson (1884). 28 Sol. .T. pp. 411. (110; Canadian
Bank of Commerce v. Tasker (18801. 8 Ont. Pr. 351; Glasier v.

Cooke (18.35), 5 N. & M. 080; Vanstaden v. Vanstaden (1884). 10
Ont. Pr. 428: C. v. D. (1883). W. N. 207.

^'Eus. Order LVII. Rule IB: Ont. Rule 1115. Also see Mooro
V. Hnwkins (189.5). 15 Renorts. 357.

"Eng. Order LYIL, Rule IG A. Ont. Rule 1115.
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should also remember in taking instructions, that a solicitor

retained to collect a debt, is not entitled to interplead with-

out a further retainer for that purpose, because proceed-

ings in interpleader are substantially a second action.^* It

has also been held, that an attorney has no implied au-

thority to give instructions to a sheriff to seize particular

goods. °^

Where notice of claim was given by a solicitor, and the

claimant did not appear on the application, the court only

granted a conditional order, to be served on the claimant

personally, calling on him to show cause why he should not

pay the costs.®"*

What must be shown to the court.—The person seeking

relief must state fully and specifically the facts which show

that two adverse claims have been made upon him, so that

the court may see, that the claims are of such a character,

and sustain such a relation to the fund, as to make a fit

subject for interpleader. It must appear that there is a

question between the two cliamants, and the court is bound

to see that there is a question to be tried.^^ The facts will

be set forth in the bill of compkiint or other pleading, when

an interpleader suit or an action of interpleader is begun,

or in an affidavit when the application for relief is in a

summary way under an interpleader statute by petition,

summons or motion.®^

If the claims are not set forth with as much accuracy

and particularity as could be desired, it must be recollected

that the party seeking relief is not a claimant to the fund,

lie only sets out the claims as exhibited or made to him,

" Hiickctt V. BiliU- (ISSS), 112 Out. Pr. -IS'J; .Ltuiss v. llicknrll

(ISHl). 20 Q. 15. 1). 1C>4.

'" Wallbridp- v. H:ill (IMS?). 7 CniiiKl!! L. T. L'.">1>: Sinitli v. Kt-al

(18S2). !• il li. I). -MU: Panlrt- v. (Jl.iss (ISSC). 11 Out. U. p. 2S0.
"" Hiirkc V. fiurk.' (ISTS), 11> Ir. L. T. iV- S.il. J. ."lO aiu) SS.

"' (;<K-lirnn<' v. O'Hri.'ii (1S4.S), 1 Ir. K(i. It. 241; ]hh\ut v. Roed
(lSf!2). 14 N. J. E(i. 271; StarliiiK v. Hrowii <1S70», 7 Bush (Ky.l,

KM; Siio.lurnsH v. Butler (1M7(;). ."•4 Miss. 4.">; Baltiinon' v. Arthur
nSH2). 1K» N. Y. 2:M; Vnrri.ui v. B.-rri.-u (ISSC), 42 N. .T. Kq. 1;

Scli.-ll V. I-..we ns'.Mi. 7.". llmi. X. V. 4:!; Njilional v. AugUBta
(ISUCt. '.t'J (in. 2S(;.

" »w <i;ai.. vn.
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and cannot be supposed to do it with as much accuracy as

the claimants themselves would do. It is enough for him

to satisfy the court that there are opposing claims, against

which he is entitled to protection.**^

The true providence of a bill of interpleader is to set

forth substantially the general nature of the claims asserted

by the two parties, and it is the duty of the plaintiff to set

forth generally in his j)etition the nature of the claims that

have been made, so that the court may determine from the

petition itself, whether interpleader is proper.***

It has been said in Manitoba, that in no case is the plain-

tiff in a bill of interpleader required to set out the titles of

.the several defendants with the same fulness, as if each of

such defendants were filing a bill upon his own claim. One

of the clauses usually inserted in the prayer of a bill of inter-

pleader, is, for an order that the defendants state the par-

ticulars of their respective titles.^^

Mere fact of double claim not sufficient.—It is not enough

to show that two claims are presented, the mere fact of a

double claim is not in all cases and under all circumstances

the test of the right to maintain interpleader. The posses-

sion of the fund or property may be of such a character as

to preclude the right to dispute the title of another, or the

parties may claim the same property under different titles,

not derived from the same common source.^® Unless, there-

fore, something more appears than that a demand has been

made, or a notice of claim served, the court will not exer-

cise its discretion in favour of the applicant.**^

It is not sufficient, merely to state that confiicting claims

have been made, the applicant must show something of their

»= Westervelt v. Ackerman (183.5), 2 Green N. .T. 325.

"'Connecticut Mutual Life Ins. Co. v. Lea (1900), 7 Ohio N.
P. 10.

'= Tees V. Spence (188G), 3 Man. 430.
""Emerick v. New York Life (1878), 49 Md. .3.52; Stevenson v.

Nev/ York Life (1890), 10 App. Div. N. Y. 233; Cosgriff v. Hudson
'(1898). .52 N. Y. S. 189.

"' Wells V. National City Back (1899), 40 App. Div. N. Y. 498.

M.L.I. 9
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nature;^* but he is not obliged to produce proofs of their

validity or sufficiency
.*''*

A sufficient claim is not shown by an applicant, wlien

his affidavit refers to copies of documents produced to him

by a claimant, with hearsay evidence in the absence of the

originals f'^ and where the applicant does not state any facts

showing the nature of the adverse claims, or showing that

a claim is not frivolous, interpleader will not lie, for it is

then impossible for the court to say whether the circum-

stances show a case fit for the remedyJ^

Where a defendant merely stated, that he was informed

and believed that a third party based his claim upon an

agreement alleged to be in existence, and it did not appear

whether such agreement was oral or in writing, nor was

anything shown of its terms, it was held that sufficient

circumstances were not stated.^^

The question for the court.—After the applicant has in-

vestigated the claims, and has laid before the court the re-

sult of his inquiry, the question arises, has he shown enough,

or, is what he has shown sufficient to justify the applica-

tion of the remedy? AVhen he has fully stated the facts,

it is for the court to say, whether the applicant would in-

cur such risk in determining which of the parties he should

pay, as to devolve upon the court the duty of exercising the

discretion committed to its favour. The applicant's affi-

davit is not defective, if it does not state, that he cannot

determine without hazard to himself to which party the

money belongs, if he did, it would be an expression of opin-

ion and not a fact.'-'' It is not liis duty to determine for

himscK wliicli claim is sustained in fact.'^*

Some proof in all cases.—Xo less proof is re(|uired, to

entitle a defendant to obtain an order <>!' iuterpk'ader in a

"^ K(.l>iii(ls V. (Miiyton (1.S!»2l. 4i) :SI(). App. (JOS.

•^ Dn-yfns v. Casey (ISStt), .^)2 IIiiii. N. Y. !».'».

'"Mars V. Albany (1S!i:',», (iJt Unu. N. Y. :\US.

" Mahro v. Gn-ctiwick (isnci, .1s .\. Y. S. VJC.

=K«.lMTts V. Vaiiliornc (1S!»7l. 21 App. Div. X. Y. RdO.

••SHidl V. Ta.w (IS'Mi. 7.'. IIuii. N. Y. 4.'?.

" Cumic.-liciit .Mutual Life Ins. T... v. Lea (inom. 7 Ohio N.
P. 10.
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summary way, than is necessary to support a bill or an

action of interpleader^*

Decisions inharmonious. — It has been said by a New
York judge, that the modern decisions, upon what the ap-

plicant must show, of the claims interposed, are in a very

inharmonious condition,'** and, that this is so, is evident

from the following:

—

It has been decided that he must show, a colour of right

in each claimant;'''^ that each claim is apparently well

founded;''^ and that he is ignorant of the rights of the

claimants. ^^ Then, from the negative side it has been

held, that he need not show a clear title in either against

the other, nor that a claim interposed will probably be suc-

cessful;*" nor an apparent title in each;**^ nor that one claim

is open to objection.^- It is enough that there are oppos-

ing claims,®^ and that he has a well founded apprehension

of danger from the conflicting claims.***

The old rule.—It was at first the rule, that a stakeholder

was justified in filing a bill of interpleader, if there were

the slightest doubt or risk from conflicting claims. ^^ But
this old rule, that the stakeholder is entitled to be removed

beyond the shadow of a risk, and that in order to entitle

him to the protection of the court, it is only necessary to

establish that suits have been brought, or that claimants

have threatened to bring them, no longer prevails.*'^

" Wells V. National City Bank (1899), 40 App. Div. N. Y. 498.
'« Burritt v. Press Publishing Co. (1897), 19 App. Div. N. Y. C09.
"Robards v. Clayton (1892), 49 Mo. App. G08; Sullivan v.

Kuislits of Father Matuew (1897), 73 Mo. App. 43.
'* Davis V. Davis (1895), 96 Ga. 136; Roberts v. Vanhorne (1897),

21 App. Div. N. Y. 369.
'° Jordan's Appeal ri880), 10 W. N. C. (Pa.) 37; Trigg v. Hitz

(1864). 17 Abb. Pr. (N. Y.) 436.
*" Sullivan v. Knights of Father Mathew (1897), 73 Mo. App. 43.
*^ East V. Littledale (1848), 7 Hare 57; Supreme v. Raddatz

(1894). ,57 111. App. 119.

"Doian V. Toronto (1890), 14 Ont. Pr. 104.
**' Westervelt v. Ackerman (1835). 2 Green N. J. 325.
^'^ Blair v. Porter (1861), 13 N. J. Eq. 267; National v. Augusta

(1896), 99 Ga. 286.
^' Nelson v. Barter (1864), 2 H. & M. ,334.
*° Nassau v. Yandes (1887), 44 Hun. N. Y. ,55; Cosgriff v. Hudson

(1898), ,52 N. Y. S. 189; Post v. Emmett (1899), 40 App. Div. N.
Y. 477.



IS2 THE LAW OF INTERPLEADER.

Doctrine of reasonable foundation. — It is now well

settled, that an applicant for relief by interpleader from

hostile claimants must show affirmatively, that the claims

•asserted or interposed have some reasonable foundation or

plausibility, so that the court may see that there is a ques-

tion to be tried.^^ As has already been stated, the mere

fact that claims have been made is not sufficient, it is neces-

sary to show in addition, some circumstances which will

satisfy the court that the claims have some facts to support

them, or such foundation in law as will create a reasonable

doubt, ^vhether the holder of the fund will be safe in pay-

ing it over to the person from whom he received it.*^

Rule in Scotland. — In Scotland, where the remedy,

known as multiplepoinding, can be raised, either by the

stakeholder or by one of the claimants, it has been held,

•that it is not enough to say ' I have a claim.' Some intel-

ligible ground for the claim must be stated, not that the

holder of the fund may form an opinion or judgment on

the merits of the claim, but that he may see that a real

question between hostile parties is raised. Tlie liokler of

the fund is not bound to know or set forth the specific

grounds of the several claims. He must make a relevant

statement, that separate and hostile claims have been made

to him.*" The claims must be more than mere random

claims, they must be real and intelligil)k\, set forth i;pon

grounds which may or may not be well founded in law, but

which are at least stated with sutfieient precision, to show

tliat there is a double chiim upon one fund, maintained l)y

persons having hostile interests.'***

''Nassau v. Yandos (1887) 44 Iliin. N. Y. .">; Fi-khnan v. Grand
Lodge (1«!)2), 19 X. Y. S. 7:',; Stt'vensoii v. Now York Life (1S90),

10 App. Div. N. Y. 2.'W; Lciinon v. >ri'troi)(.litnii Life (1897), 45
N. Y. S. 10.33; Cossriff v. Hudson (1898), .^)2 N. Y. S. 1,89; South-
wark V. Cliilds (1.S99I. 39 Ai)p. Div. N. Y. .^»<iO; Kicisi r v. Oitv of
Now York (1899|, i\\ N. Y. S. 329.

*'Post V. Emniott (1899». 40 App. Div. N. Y. 477.
«• Frnsor v. Wallaoo (1X93), ft. of Sossion, 20 K. 374.
•"('oniiiiorciiil r.Miik of S.'olliind v. Muir (1897), (^t. of Sossion.

2.- R. 219.
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There must be doubt and hazard.—It must also appear,,

that there k some reasomible doubt or imcertainty, as to

wliether the stakeholder Avill he reasonably safe in paying

or delivering the subject-matter to one of the claimants,,

without rendering himself liable for the same debt or duty

to the other; that is, that there is some real doubt in his-

niind, to which of the rival claimants the admitted debt

belongs. It follows therefore, that interpleader will only lie,,

when the applicant cannot pay to one claimant without

some substantial risk of being proceeded against by the

other, or that he cannot without hazard determine to which

of tlie claimants he should pay.''^

In an action by a mortgagee of premises, which had been

covered hy a policy of fire insurance, payable to the owner

or to the mortgagee, as their interests might appear, to

recover the insurance moneys, the insurance company was

allowed to interplead the owner and the mortgagee, as it

appeared that the owner claimed an interest in the fund,

having in the mortgagee's foreclosure action raised the de-

fence of usury, and having in good faith taken an appeal

from the judgment for foreclosure.^^

Reason for the rule.—It would seem that this rule ap-

plies more firmly, when the stakeholder has been sued by

one of the claimants, than it does when he institutes an

action of interpleader, or files a bill, before suit. It has

accordingly been stated, that the reason upon which the

rule rests, is, that a plaintiff suing for money or property,

should not be compelled without good cause to litigate his

»'Briant v. Reed (1862), 14 N. J. Eq. 271; New York v. Haws
(1873). 3.5 N. Y. Sup. Ct. 372; Jordan's Appeal (1880). 10 W. N. C.

(Pa.) 37: Baltimore v. Arthur (1882). 90 N. Y. 234; McCullen v.

Metropolitan Life. 2 Dist. Rep. Pa. 361; Williams v. ^tua (1SS7),

8 N. Y. St. Repr. 567; Nassau v. Yandes (1887), 44 Hun.
N. Y. 55; Stevenson v. New York Life (1896), 10 App.
Div. N. Y. 233; Lennon v. Metropolitan Life (1897), 45
N. Y. S. 10.33; Burritt v. Press Pub. Co. (1897), 19 A^p.
Div. N. Y. 609; Sullivan v. Kni^-hts of Father Mathew (1897). 73
Mo. App. 43; Golden v. Metropolitan Life (1898), 35 App. Div. N.
Y. 569; Cosgriff v. Hudson (1898), 52 N. Y. S. 189; Schweijrer v.

German (1899). 57 N. Y. S. 356; Southwark v. Childs (1899), 39
App. Div. N. Y. 560.

'- Sexton v. Home Fire Ins. Co. (1898), .35 App. Div. N. Y. 170.
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right or title with a third party, who may choose to lay

<;laim to the same debt or property. It is thus, for the pur-

pose of relieving the plaintiff from vexatious and ill-founded

interference, with the proper enforcement by him of his

rights against the defendant, that the defendant, seeking

to interplead him with a third party, is required to state

iacts from which the court can determine whether the de-

fendant is exposed to actual hazard of a double payment.

In such a case the plea of inconvenience to the plaintiff

must yield to the proper protection of the stakeholder. As

the rule is for the plaintiff, it cannot be invoked by the

claimant. It would be absurd to require the defendant to

demonstrate to the claimant, that the claim which the latter

makes has some reasonable foundation. His right, at most,

is to insist, before he is brought into the action, that there

is some reasonable foundation for the plaintiffs claim.''^

Degree of doubt which must exist.—It is not necessary

for the applicant to decide at his peril, either close ques-

tions of fact, or nice questions of law, but it is sufficient,

if there be a reasonable doubt as to which claimant is en-

titled to payment. If the doubt rests upon a question of

fact, that is at all serious, it is obvious that the debtor can-

not safely decide it for himself, because it might be decided

the other way upon an actual trial; while, if it rests upon

a question of law, so long as a principle is still under dis-

cussion, it would seem fair, to hold, that there is sufficient

doubt and hazard to justify the protection which is afforded

by the beneficent action of interpleader."*

Must be an actual second claim.—There must be an

.actual second claim; it is uoi siinieicnt to suggest that an-

other person wlio has not surd is ciililled, or that a itcrson

not making any claim may do so in the fiituro.
''•'' One who

makes no claim, and has no interest, is not a proper defendant

"Butler V. Atlnntif Tnisf ("o. (ISOO). .^)9 N, Y. S. Si 1: r.nriilt v.

IVcss PiihlisliiiiK <".i. (lS!t7(. 11> Ai.i>. Div. N. Y. (iOi).

"Crane v. McDoiiiild (IS'.IO), HS N. Y. MK
"'XiitioMiil T'liion H:ink v. Kleiinvort (1S<)7). 1." Ai.!>. l>iv. 47S

X. Y.; Stewart v. Smith (]8r)0), 1 Philu. Pa. 4.*i.
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to a complaint for interpleader.^^ An applicant's affidavit is

not sufficient, when it fails to show that an alleged claim-

ant, ever made any demand for the subject matter."' It

has therefore been held, that notice by the solicitor for the

petitioning creditor, that a fiat in bankruptcy has issued

against the debtor whose goods have been seized and sold

by the sheriff, is not a sufficient claim to warrant the sheriff

interpleading, as it is not equivalent to a claim by the

trustee."^ An allegation that the plaintiff is informed of a

certain claim by one of the defendants, but is uncertain

as to the fact, is fatally defective."" A sheriff upon being

alarmed, cannot call upon a stranger to the execution to

come before the court and make a claim, when no claim has

really been made.^

It has been decided in Alabama, that in an ordinary suit^

a plea which in substance merely suggests another claimant

for the property sought to be recovered, without a rec^uest

for an interpleader, is subject to demurrer.^

One claiai must be successful.—It must appear that one

of the demands, made on tlie fund, will probably be success-

ful.^ The claims must negative each other, because if one

of them can be legally enforced, without implying the in-

validity of the other, there is nothing to be settled by inter-

pleader;* and, if on the plaintiff's own showing, it appears

that neither of the defendants is entitled to the money, the

remedy will not lie.^ In some cases where interpleader is

proper, and may be allowed, it may possibly appear on the

trial between the claimants that neither of them is entitled."

'^Ketchum v. Brazil (18831. 88 Indiana 515.

"•Mansliold v. Shipp (1891), 27 N. E. Kep. Ind. 427; Ter Knile

T. Reddick (1898), 30 Atl. Rep. 1062 X. J.
»* Beutlev v. Hook (1834), 2 Dowl. 339: Tarleton v. Dumelow

(1838), 5 Bing. X. C. 110.
"" State Insurraice Co. v. Genuert (1873), 2 Tenn. Chy. 82.
' Isaac V. Spilsburv (1833), 2 Dowl. 211.

Atkins V. Kniplit (1871), 46 Ala. 539.

'Bowery National Bank v. New York (1886), 4 N. Y. St. Rep.
5G5; 42 Hun. N. Y. 659.

* 'Slc.ove X. Barnheisel (1881). 45 Michigan 500.
= Barker v. Swain (1858), 4 Jones Eq. N. Carolina 220.
' Keener v. Grand Lodge A. O. U. W. (1889), 38 Mo. App. 543.
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A mortgagor was refused relief, where he alleged that

an attorney of the mortgagee had demanded the mortgage

money, that the mortgagee was insane when the power of

attorney was executed, and that the mortgagee's daughter

forhade him paying over to the attorney, the mortgagee

himself not having heen made a party.''^

If one claim is valid.—Interpleader will not lie, when it

appears from the applicant's own showing, that the claim

of one of the claimants is legal and valid, and that he is

therefore clearly entitled to the debt or duty claimed, to

the exclusion of the other claimant.^ Nor will an inter-

pleader he granted, when the stakeholder has a perfect de-

fence at law, as to one of the claimants.** In such cases,

both claimants may object to the application, the one be-

cause he puts forward no valid claim, and the other because

no claim of right appears in the co-claimant.^"

If one claimant can give discharge.—A stakeholder can-

not have an interpleader, when it appears that a payment

or delivery to one of the claimants would have discharged

him from all liability.^^ Thus, a party was refused relief,

when it appeared that he could have safely paid the money

to the attorneys of the claimant' where the latter had sued

him;^- and also where one claimant was an attaching credi-

tor, whose order had been made absolute^ because such claim

was obviously good.^^ So, where a legacy in an executor's

Blake v. Garwood (18SG), 42 N. J. Eq. 27t!.

'Mobawk v. Clnto (1834j, 4 Paige N. Y. 384, Srliool District v.

Westou (1875), '61 MiciiiKan 8(); Dry Dock v. Carr 0847). 2 Barb.
X. V. (;0: Bassett v. L-slic (18'JO), 123 X. Y. 3U(i; see also Gantz
V. MeCracken. 4 York Pa. 384.

" Conner v. Webber (1878), 12 Hnn. N. Y. 580. But see ante
page 12.

'"Sliaw V. Coster (1840), 8 Paige X. Y. 330; P.iiant v. Ree.l

(1802), 14 X. J. K(i. 271: Starling v. Brown (1870). 7 Busli Ky. 1G4;
Crass V. M.'ni[)his (1802), 11 So. Hep. (Ala.) 480.

"French v. Ilowanl (1814). 3 Bibb. Ky. 301; Sdinyler v.

Pelissier (18:58), 3 Edw. X. Y. 101; Delancy v. ]\[uri.liy (1881), 24
Hun. X. Y. .503; Savings Fund v. Clark (1S,S1), 11 W. X. C. Pa. 118;
McCidlfii V. .Mctn.polilan Life Ins. Co. (1880). 2 Dist. Ucp. Pa. 301.

" :SIy(^is V. Tl:c rnitcd Gu.-irant'M-, ctr., Co. (18.55), 7 Di' G. M. &
G. 112.

'Mtaiidall v. Litligow (1884), 12 Q. P.. D. .525.
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hands was attached hy one creditor of the legatee, and sub-

sequently another creditor of the same legatee had a receiver-

appointed to receive it, interpleader was refused, because

payment to the attaching creditor would have discharged

the executor,^*

Must be more than an idle threat. — A proper claim,

should be more than a mere idle threat. ^^ Under the first

Interpleader Act, it was necessary that a stakeholder should

show more in his affidavit, than the mere words of the Act,,

'that some third person is expected to sue.'^° He cannot have

relief, when he has no just expectation that he will be sued

by the second claimant; and it is not enough for him to-

say that he anticipates a third party will sue him, if he pays-

the money to a present plaintiff.^"

In Scots law, if a person thinks himself entitled to pro-

perty in the possession of another, his course is to raise a

direct action. He is not entitled to raise a multiplepoinding.

on the mere report that some one else is claiming the

fund.^^ This process, however, is not an unusual method

of raising the question, whether a person who would un-

doubtedly have right, if alive, is really dead or not.^^

Claim must be mature.—The claimant's title must be

matured, fixed, and determined, or at least so far settled,,

as not to depend upon the happening of a future event, and

so interpleader will not lie, when one claimant asks that

matters remain in statu quo until his claim may mature ;^°

nor when it appears on the face of the proceedings, that

one can claim present payment, and the other only at a

future date.-^

A tenant was accordingly refused a bill of interpleader,,

because it appeared that no legal steps by distress or other-

" Stewart v. Grough (1887), 7 Canada L. T. 429.
" Cook V. Earl of Rosslyn (1861), 3 Giff. 175.
'" Sharpe v. Redman (1837), 1 Will. W. & D. 375.
" Harrison v. Payne (1830). 2 Hodges 107; Bevan v. The-

Britannia Ins. Co. (1859), 9 Ir. Com. L. R. Ap. xxvi.

'« Winchester v. Blakev (1890), Ct. of Session, 17 R. 1040.
'" Tait's Factor v. MeiJjle (1890), Ct. of Session. 17 R. 1182.
-° Traveller's Insnrance Co. v. Healey (1895), 86 Hun. N. Y. 524.
-^ Hewitt V. Heise (1895). 11 Ont. Pr. 47.
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wise had been taken ;2- and where goods are claimed to be

the property of a decedent, an interpleader will not be

granted until an administrator is appointed,-^ or the will

is proved.^* Before a creditor can be a claimant, he must

have taken proper proceedings to establish the legal exist-

ence and amount of the debt owing to him.-^

In Scotland, if a claimant have no present title on which

he can sue, or in anj' way distress the holder of the fund,

and it can be shewn at the outset that he has no title to

pursue his claim, such want of title constitutes a good ob-

jection to an action of multiplepoinding. An interest in

such a process, is something more than a mere claim, it

must have for its foundation a bond or bill.-*'

If one claim obviously bad.—AVhen it clearly appears on

the face of the proceedings, that the claim of one party is

frivolous and without validity,-' or that one party has ob-

viously no title, or a subordinate one, or that either claim

is not well founded in law,-^ interpleader will not be granted.

And when the proceedings show, that one party has no

claim, either legal or equitable,-" or furnish no ground for

belief that one claimant has a claim,^° either claimant may
object to the applicant's right to relief.

Cases in which relief refused.—The following are cases

in which interpleader has been refused, owing to one claim

being either too weak or too strong.

"Rowland v. Powell (1744), 1 Ridgew 2G0.

"Pashloy v. White (1881), 38 L. I. Pa. 52.

"Burke v. KiitledKe (18.'»1). 3 Ir. Jnr. O. S. 14S.

-'Ilinos V. Sprnill (1S3SI. 2 Dev. iV: K. N. Carolina DS; Venable
V. New York Bowery Life Insurance Co. (1882). 40 \. Y. Supr.

Ct. 481; :McCrea v. Cook (1881). 1 Hob. C. C. N. Y. 38.1; Mahon v.

Moyna (lS4(i), Bl. D. iV- O. 1)8.

^"Weniyss v. Canipl>ell (1804), Ct. of Sessions. 2 M. KM: lloyal

Bank v. Stevi-iison (1840). Ct. of Session. 12 I). 2."A>: see also \Viiit<'

V. Spottiswooile (1841;). Ct. of SessioTi. 8 I). 0.')2; Pollard v. Callo-

way (18X1), Ct. of Session, K. 21.

"Pustet V. Flaiinelly (18,S()(, CO Ilnw. X. Y. (il.

'^Dartliez V. "\Yinter (182(1). 2 Sim. \- Slu. .".:',(;: l)..sl.nr<uiu'li v.

Harris (18.-.-|. .'» De (}. M. & C. 4.".0: Connecticut Mutual Life Ins.

€o. V. Lea (1000). 7 Oliio N. P. 10.

"Pnsey v. Miller (1804). CI Fed. Hep. Del. lOl.
*" Wilson V. Duncan (18(10), 11 Abb. Pr. N. Y. 3.
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A liank had a large sum at the credit of a eiistomer, when

a commission in bankruptcy issued against the latter, hut

was not proceeded with, owing to an arrangement with the

creditors. The hank fearing difficulty, applied for relief

by interpleader, but was refused. '^

An action having been brought to recover moneys on

deposit in a bank, by the customer's assignee for creditors,

and the same having also been claimed by other parties

who alleged that the money in the bank was the proceeds

of their property, relief was refused, as it was said that

more must be shown than a mere demand, or notice of

claim. ^-

A bank alleging that a deposit was claimed by the de-

positor, by the depositor's assignee, and by another person,

who claimed that the money had been stolen from him, was

refused interpleader; because it appeared, that the deposi-

tor admitted the assignment, and that the charge of steal-

ing had been dismissed, therefore it was said, the claims

were too shadowy and unsubstantial to be given serious

consideration.^^

Where the right of action cf a depositor against a sav-

ings bank was not negotiable at law, it was held that the

bank could not have relief by interpleader, upon calling in

a third party who could have no claim.^'^

On the ground, that an attaching creditor is not in a

position to assail the title of an assignee of his debtor, to

ehoses in action, it has been held, that the debtor cannot

interplead when the assignee and an attaching creditor

claim. ^^

Where the constitution of a fraternal order provided,

that the insurance moneys should be payable to the widow

and children, and in addition to the widow a sister set up

=1 Fuller V. Gibson (1788), 2 Cox 24.
" Wells V. Xntioual (1899), 40 App. Div. X. Y. 498.
^ German v. Friend (1892), 48 N. Y. St. Rep. 400.
31 Pierce v. Boston (1878), 125 Mass. 593.
^ Tenable v. New York Bowerj- Fire Insurance Co. (1882), 49

N. Y. Sunr. Ct. 481.
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title under her brother's will, interpleader was refused, he-

cause the sister's claim was without any foundation.^*'

An insurance company was not allowed to interplead,

where the insurance moneys were settled by a trust deed,

claims being made by the trustees and by the cestui que

trust, for the reason, that under the deed the company was

not bound to see to the application of the money, and could

have safely paid to the trustees. It was said, that if inter-

pleader were allowed under such circumstances, it would

amount to a decision, that a party paying money to a trus-

tee would be bound to see to its application, and conse-

quently to the execution of the trust however complicated.^'

A person desiring to have her life insurance moneys

applied to the payment of her funeral expenses, named a

woman friend as the person to receive them; subsequently

she married, and upon her death her husband, who was also

her executor, surrendered the policy and claimed the

moneys. The woman friend having also claimed and sued the

company, the latter sought an interpleader order, which was

denied on the ground that the second claim l;)y the hus-

band was not a conflicting one.^**

xVn insurance company was refused relief, where, on the

death of an insured person the moneys Avere claimed by an

assignee under a proper assignment executed by the insured

in his life time, and also by the executor whose claim was

founded on a letter written by the insured to the company,

repudiating the assignment which he had made;"'' also, in

another case, where in addition to the named beneficiary

the policy moneys were claimed by another person who had

possession of the policy and had paid the premiums.*"

A life policy was made payable to a creditor to the ex-

tent of his claim, and the balance to the widow. The credi-

tor having sued the insurance company, the latter inter-

=" WcrthciiiKM- V. IiKlcpcndciit Order Free Sons of .liu1:ih (1898),
28 Api>. Div. (^1 X. Y.

'MJlyiiii V. L..ck(! (1H42I, :? 1 >r. vV- W:ir. 11.
" (Joldcn V. Mctropolitiin I.ifi' (IStlS), .T* App. Div. X. Y. .'(iO.

*• Stovciison V. Xcw Yo-k Lif.- nsOGl. 10 App. Div. X. Y. 233.
•" I.ciiiioii V. Mclroi.olitjiii \Afi- (1S!I7(, 1.". X. Y. S. 10:!.'5.
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pleaded, asserting that the widow claimed the whole,, but

relief was refused as it appeared that the widow did not

resist the creditor's right to be paid."

"Where the applicant was a broker, with whom the first

<3laimant had deposited securities for the due payment of a

note endorsed by a third party, and the third party having

<died, a temporary administrator of his estate also claimed,

it was held that interjjleader would not lie, because the

-second claim was not strong enough.*-

Where a fund was claimed by an ordinary assignee, and

•also by a judgment creditor of the assignor, who had taken

proceedings to attach the debt but had dropped them, the

stakeholder in his affidavit stated that he was advised and

believed that the judgment creditor intended to take fur-

ther proceedings to set aside the assignment, it was held

"that this was not a sufficient claim.*^

Land owned by two tenants in common, which was not

in a condition for partition, was sold by the commissioners

-appointed to make partition or sale, to one of the tenants

who subsequently withdrew from his purchase, but remained

liable for the deficiency on a re-sale. On a re-sale, the de-

ficiency was $1,200, and the second tenant in common, over

•and above his half of the purchase money, claimed that he

was entitled to one-half of the deficiency or $600, out of

the proceeds in the hands of the commissioners payable to

the defaulting tenant. L^pon the commissioners filing a

bill of interpleader, it was held that there was no ground

upon which it could be maintained, for the second tenant

'had no legal or equitable claim upon his co-tenant's share

of the fund; it was simply an attempt to enforce a sup-

posed equitable demand, and to prevent the payment over

of moneys to a rightful owner, as directed by the court, and

•such is not the office of a bill of interpleader.**

" Montague v. Jewelers (ISOO). .58 N. Y. S. 715.
*' Post V. Emmett (1899). 44 App. Div. N. Y. 477.
« Kreiser v. City of New York (1899). 61 N. Y. S. 329.

"Micheuor v. Lloyd (18G3), 16 N. J. Eq. 38.
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After a decree requiring a master to pay over certain

proceeds from a sale of property, one of those entitled to a

ishare assigned his interest in the fund. The master re-

fused to pay such share to the assignee, whereupon the

assignee and assignor both appeared and offered to receipt

for the money, and consented that it should be paid to

one or both. The master refused to pay, on the ground

that the assignor wan incapable of managing his estate, and

filed a bill of interpleader. The bill was dismissed on the

ground that there was no adverse claim.*^

Where it was suggested, that there might be an undis-

covered child entitled to an estate which was in question,

and a bill of interpleader was filed, it was held, that it could

not lie, because the claims must be made by two actual

persons.*"

A sheriff is not bound to regard a claim made before

execution has been issued, as it has been held, that the

claim must be made after process has been issued.*^

Where it appeared that the bill of sale under which the

claimant claimed, was executed after the sheriff had made

his seizure, the hitter's application for an interpleader order

was refused, because the claim was plainly untenable.** It

has also been held, that a claim by a ho7ia fide purchaser

without notice, subsequent to the levy, cannot be the sub-

ject of an interpleader.*"

A sheriff was refused an order, where, having several

executions in his hands, he levied and made a sum which

was not sufficient to satisfy the execution first in priority,

and a claimant ap])eared who disputed the subse<pient ex-

ecutions to which no part of the fund was ap})licable, but

did not dispute the right of the prior creditor.^"

•' r.irtlow V. Mooro (1000), HC. N. K. 317. Til.

^"M(t(!ilf V. Hcrvcy (1740), 1 Yes. Sen. 240.

'' Frccniiin v. M(.mitc:islicl (1.S40I. 12 Ir. L. K. .^>.").'?.

" K<' Slu rifT of Oxf.inlshiro (1S37), ti Dnwl. 130; l>nt soo Alloii

V. lOviiiis (\KV.U, .3 L. .1. Ex. .^.T

^" Uc.d^'c IS V. DoiiKlfiss (1S70). W. N. ('. I'n. 101.
''•'

('jmadiiiii H;niU of Coiimu'rc'i- v. I?riicc (1SS2). 2 ("aiiaila L. T.

J)2 & io:j.
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Where mortgagees of land were in possession, at the

time the sheriff seized the growing crops, it was held that

the sheriff could not interplead, as the mortgagees having

taken the land had prima facie possession of the crops.^^

Goods in the possession of an assignee under a bankrupt

or an insolvent act, cannot be taken in execution, and if

tlie sheriff do seize he cannot interplead, for the court can-

not bar the assignee's claim because he is in possession

by operation of law.^^

Special rule in England.—When a debtor or trustee seeks

to interplead, under the section of the English Act, which

allows relief when such person has had notice of an assign-

ment of the debt or chose in. action, and there are conflict-

ing claims, it is necessary for the applicant to show notice

of an absolute wriiten assignment before interpleader will

lie."

When claims according to priorities.—If the claimants

claim only according to their priorities, and the rights are

distinctly set forth, it would seem that the applicant is in no

difficulty requiring interpleader."* A tenant's bill was ac-

cordingly dismissed, when the defendants answered that

they claimed only according to their priorities.-''^ But, if

two of the claimants have taken legal proceedings, inter-

pleader will lie, although it may appear that the applicant

would be safe in paying the fund in succession until ex-

hausted, because he should not be doubly vexed, by having

two legal processes for one debt, going on against him in

the name of different persons at the same time.^°

''^Bishop V. Hiuxman (1833), 2 Dowl. 166; and see also Manning
V. Boothe. 14 C. C. Pa. 95.

"McMaster v. Meakin (1877), 7 Ont. Pr. 211; see also

chapter XI.
"36 & 37 A'iot. Imp. c. 66, s. 25, s.-s. 6; In re New Hamburg,

etc., Co. (1875), W. N. 239; Lacey v. Wieland (1876). W. N. 24;
see also Reading v. School Board (1886), 16 Q. B. D. 686; M'Elheran
V. London (1886), 11 Ont. Pr. 181; R. S. Ont. (1897). c. 51, s. 58, s.-s.

6; Bnck v. Robson (1878), 3 Q. B. D. 686; Brice v. Bannister (1893),
3 Q. B. D. 569: Ex p. Hall (1878), 10 Chy. D. 615; Fisher v.

Calvert (1879), 27 W. R. 301.
"Ter Knile r. Reddick (1898),. 39 Atl. 1062 N. J.
" Blennerhassett v. Scanlan (1826), 2 Moll. .539; Bwoyer v

Pritchard (1822), 11 Price 103.
" School District v. Weston (1875), 31 Michigan 86.
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AYhere several persons asserted claims to a life insur-

-aiice policy, which was by its terms for the benefit of one of

several parties named, according to survivorship, the in-

surance comjjany was refused relief in an action of inter-

j)leader.^^

In England, in some early cases, the sheriif was refused

relief under the Interpleader Act, when the proceeds of his

lev_y were claimed by two creditors, each claiming priority.

It was said that he would be justified in paying the first

creditor, and so the statute did not apply.^^ This rule was

:at first followed in Canada.-"'^ The later cases in Ontario

jDiovide, that relief will be granted to the sheriff, and an

interpleader order has been made where two execution

.creditors claimed,*"' as well as where the contest was be-

;.tv,-een an execution creditor and an attaching creditor under

the Absconding Debtors' Act."^ It was said, that the law

by its enactments had placed the sheriff in an embarrassing

^position, and the court should exert itself to extricate him

if possible from the confusion arising out of the conflicting

'Claims of those who seek his services. ''-

When claim a lien.—It is not requisite that the right

claimed by the third party should be an absolute right of

property. It is enough, that the stakeholder has received

notice not to deliver the goods over until a demand made

'by a claimant in respect of a lien on such goods, has been

.satisfied.®^ Where executors held a mortgage by which a

trust had been created in favour of the plaintiff, and a

• claim was also made by attorneys for a lien thereon, an

order for interpleader was granted."*

"Travellers v. Iloiiley (181).j), 80 Hun. N. Y. 524.
" Salmon v. Janu's (18.32), 1 Dowl. 3(J9; Day v. Waldnck (1833),

1 Dowl. n23.
" ^\'i!son V. AVilson (1859), 2 Ont. Vv. ii. :M(\.

«" K.-rr V. Kinsoy (18fr)), 15 Tapper runadii ('. P. 531; Dnvios v.

Smith (18S5), 10 Ont. I*r. (JUT.

"' Lcf'cli V. Williamson (I8KI1, 10 Out. Vr. 22(!; Standard r.

lluplics nSS.-.i, 11 Out. Vv. 'J'JO.

"= Stan. lard v. Ilntclios (ISS.",), 11 Ont. Pr. 220.

"Ilnrwood V. Ititluini flS.TJ), 1 L. J. Ex. N. S. 180.

"Price V. Ilolman (ISWj, 22 Weekly Digest N. Y. 47."); 101 N.
Y. CSS.
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Lien in sheriff's cases.—In England, it has been held,

that the Interpleader Act comprehends cases of claims of

lien, as well as of absolute prope^t3^ It is to be observed,

that in the commercial world, a lien may be equal to the

entire value of the goods. A sheriff was accordingly al-

lowed an interpleader order, where a lien was claimed on

horses seized for their keep."^ In the United States it has

been said, that in sheriff's interpleader an order will not

be made, when the claimant merely avers a lien, because

the sheriff can sell subject to the lien.*'*'

Claim withdrawn and another made.—When a first claim

has been withdrawn, and a second claim promptly made, an

interpleader will be allowed.*'^ Where a sheriff applied for

an interpleader order, but his application was discharged

with protection, as the claimant, a partner, did not main-

tain his claim, and afterwards the same claimant set up a

different title, claiming as sole owner, the sheriff was

awarded the interpleader order.*'^ If a claimant abandon,

after an issue has been directed, he cannot claim again. '''^

In a Scotch action of multiplepoinding, where it was

held that one claimant was not entitled to participate, an-

other claimant, who had claimed upon the footing that the

unsuccessful competitor was entitled to a share, was re-

fused permission to have the record opened, so as to enable

him to extend his own claim.'" In a later case, however,

where the fund was still in manihus curiae, an unsuccessful

claimant tendering another claim upon a new ground, was

allowed to do so upon payment of expenses. '^^

When claim disappears.—When, before final decree, the

eause of apprehension is removed, the bill of interpleader

^ Ford V. Baynton (1832), 1 Dowl. 3.57; Forth v. Simpson (1849).

13 Q. B. 680.
^' Brill V. West End Passenger Railway Co. (187G). 4 W. N. C.

Pa. 130.

"Laflin V. Snplee (1884). 17 W. N. C. Pa. 157.
«" Gaynor v. Salt (18<';4). 24 IT. C. Q. B. ISO.

•"Menjie v. Wiley (1882). 100 Peun. St. 617.
'» Graham v. Graham (1868). Ct. of Session. 6 M. 82(*.

" Dymond v. Scott (1877), Ct. of Session. 5 R. 196.

M.L.I. 10
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must be dismissed, even though at the time the bill was filed

there Avas some plausible apprehension that the plaintiff

would be involved in a two-fold responsibility.'^ And where

the foundation of a claimant's claim disappears, after he

has been served, and before the return of the application,

he need not and should not appear, as in the case of an

assignee of a debtor when the bankruptcy has been put an

end to.'"

If one claim disappear before an application is made,

interpleader will not lie. To enable a sheriff, for instance,

to get an order protecting him, he must show that two claims

exist, so that an issue may be directed to try the title to

the goods; if one claim has disappeared there is no longer

any foundation for the remedy.'* Xor will interpleader

lie, when one claimant has waived all his right to the sub-

ject matter, and subsequently makes claim again. '^ It must

always be plainly evident that there is a question to be

tried. ^^

When fact that claim made disputed.—When the asser-

tion, that a claim has been made, is disputed, unless the

party seeking protection can prove it, no case for inter-

pleader is made out.'^

^Kori- V. I'liiun Bank (1802), 18 Mil. 3!>(i.

" Clarke v. Lord (1833), 2 Dowl. r.5.

'* Sodcau V. Shoroy (181)<i), 12 T. L. R. 277; 74 L. T. 240.
' HallKM-stadt v. ProKressivo Printinp: Co., 2 Dist. Rep. Pa. 204.

'"Qniiiron v. Butt (1800). r> Ir. Jur. N. S. 1.30.

"Cook V. Earl of Rosslyn (1801), 3 Giif. 175.



CHAPTER VI.

DOCTEINE OF INDEPENDENT LIABILITY.

Independent liability.—The undisputed liability, of the

person seeking relief by interpleader, to pay or deliver, to

whichever claimant the court may find eniitled, is the simple

basis of the applicant's right to the remedy. If, however,,

independently of the title to the subject matter, there is

a further liability which he does not admit, then the situa-

tion becomes more complicated, and the right to relief less

clear. This consideration of triple liability raises the pro-

position—Is it better that interpleader should lie, and one

claimant be obliged to maintain two actioiis for separate

causes, one with the other claimant to determine the owner-

ship of the subject in dispute, and the second with the

stakeholder to recover damages independently of the prop-

erty; than, that the remedy be refused and the stakeholder

run the risk of being compelled to pay the same debt twice

over, with the vexation of fighting two actions for the same

subject matter, one at the suit of each claimant ? The early

answer to this question was a distinct negative, while the

more liberal and modern view is indicated by an affirmative

reply. This chapter reviews the decisions bearing upon

this important point.

Equitable rule.—The early rule in equity was clear, that

interpleader would not lie, if one defendant claimed from

the plaintiff the property in question, and also asserted

against him a personal claim for damages in addition. This

is most frequently referred to as the doctrine of independent

liability.^

1 See National v. Tlatte (1894), 54 111. App. 483.
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This rule has sometimes been put in another form, when

it is said, that interpleader will be refused when all the

rights claimed by the defendants in a bill of interpleader

cannot be determined in the litigation between them. In

&R issue between the adverse claimants, to settle the title

to the property in dispute, the personal claim of one de-

fendant against the plaintiff cannot possibly be determined.-

This doctrine has also been described in still another

way, when it is said that, interpleader will not be awarded

if the claimants' claims are not co-extensive, because when

one of the defendants claims the property and damages in

addition, and the other the property only, or where one

claims two funds and the other but one, the claims cannot

be said to be co-extensive, one is more extensive than the

other.

^

A leading case in England.—The doctrine was clearly

enunciated in England in 183T by the Court of Chancery

of that day, as follows : The case tendered by every bill of

interpleader ought to be, that the whole of the rights

claimed by the defendants may be properly determined by

litigation between them, and that the plaintiff' is not under

any liability to either defendant, beyond that whicli arises

from the title to the property in contest; because, if the

plaintiff has come under any personal obligation, indepen-

dently of the question of property, so that either of the

defendants may recover against him at law, without estab-

lishing a right to the property, it is obvious tliat no litiga-

tion between the defendants can ascertain tlieir respective

rights as against the plaintiff, and the injunction would de-

prive a defendant having such a case beyond the question

of property, of part of his legal remedy, with the possibility,

at least, of failing in llie contest with his co-defendant, in

which event tlie injunction wonld dc])rivc liim of a legal

right without affording liiin nny (•(|uivalcnt or compensa-

tion. A party may be induced by the misreprcsentntion of tlie

'II(.uu;irt V. C^utls (ISII). 1 Cr. Sc IMiil. 1*>r. r.rowniiif,' v.

W.Mlkiiis (1S4S). 10 S. & M. (Miss.t 4S2.

•' Attrnlx.nmKh v. Lomloii (ISTS), :', ('. \\ D. l.'O; Cnrroll v.

Dfniarcst (1890), 58 N. Y. S lO'JS.
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apparent owner of property, to enter into personal obliga-

tions with respect to it, from which he may be entitled ta

be relieved by a court of equity, but such a case can not be

a subject for interpleader between the real and pretended

owners. The plaintiiT would be asserting an equity for

relief from a personal contract against one of the defen-

dants, with which the other would have nothing to do.*

The courts do not encourage the insertion in inter-

pleader bills of long narratives and correspondence, for the.

purpose of showing that there has been no contract with

one of the parties.^

Claims beyond fund preserved.—In some cases of inde-

pendent lialnlity, if the defendants do not seek to have the

bill dismissed, an interpleader decree will be made and the

plaintilf be protected as to the money paid into court, but

he will remain liable to all such proceedings as the defen-

dants may think fit to institute against him, in respect of

other matters, such as liability for a further sum over and

above that paid into court.*"'

Under Interpleader Act.—Courts of law in England at

first refused relief under the Interpleader Act of 1831, if*

the applicant had incurred a personal liability to either of

the contending parties, independently of the question of

property, following the rule in equity.'^

When relation contractual.—The scope of the English

Act was further confined, by a somewhat similar rule, that

relief would not be granted when any contractual relation

existed between the applicant and either of the adverse

claimants. Because, when a contract existed, the applicant

had given the claimant a personal right against him, and in

*Crawshay v. Thonitou (1837), 2 MyL & C. 1.
"• Pnideutial Insurance Co. v. Thomas (1867), 3 Chv. App. p. 77.
"Tonlniin y. Reid (1851), 14 Beav. 499; Lamon v. McKee

(1889), 7 Mackey D. C. 446.
' Lawrence v. MattheAvs (1836), .5 Dowl. 149: Patorni v.

Campbell (1843), 12 M. & W. 277; Baker v. Bank of Australasia
(1857), 1 C. B. N. S. 515; Lucas v. The London Dock Co. (1832). 4
B. & Ad. 378; see also Lazarus v. Harris (1888), 9 N. S. Wales L.
R. 148; Darcy v. Fielder (1888). 6 N. S. Wales W. N. 155, over-
ruling IMcGuiness v. Bank of N. S. Wales (1880), 1 N. S. Wales
L. R. 97.
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tlie face of a contract^, the court would not grant relief,

tlioug-h neither claimant sought special damages but only

the right to the subject matter in dispute. This rule was

particularly hard on such classes of persons as, bankers,

wharfingers, warehousemen, carriers and the like.'*

After 1860 in England. — After the English Act was

amended in 18G0 so as to permit interpleader where the

titles of the claimants had not a common origin, but were

adverse to and independent of one another," and consider-

ing that the Act of 1831^*^ gave the courts power to make

such rules and orders as to costs and all other matters as

might be just and reasonable, the courts took a more

liberal view of the remedy, and decided that for the future

relief should be awarded although there might be a con-

tractual relation between the applicant and one of the

claimants, and this notwithstanding the fact that the appli-

cant might have incurred a personal obligation indepen-

dently of the ciuestion of property.^^

Doctrine enunciated in 1878.—In England, in 1878. ihe

doctrine was enunciated as follows:^- The proi)i'r rule

of construction under the interpleader statutes, is to

grant relief to a person in possession of property, al-

though one claimant in addition to his claim to tlie prop-

erty, claims damages for its detention or otlierwise, while

the second claims only the property. The ohjcet of the Act

is to prevent a possible double liability to the same person,

of being compelled to pay twice over, by directing an issue

between the two claimants as to wliieli is entitled to llu-

«.Tnnios v. T'ril.'linnl (1S40). S Dowl. S!(0; Turner v. Mnyor of

Kendal (1844), 13 M. & AV. 171, 2 D. ^: T^. 11»7; Liii<1.«>i\v v. Barron
(IMS). (; C. B. 201; Ilnrton v. Karl of Dovon (1S4!». 4 Ex. 407:

Scott V. '\ho ^[i.lland By. (1S.-1), 2 Ir. C. L. B. Sli; T'olaml v.

Coall (l.S7.'^), 7 Ir. B. V. L. lOS; luit soo contra .lolnisoii v. Shaw
<1M2), 4 M. & C. OHi. 12 L. .1. ('. p. 112; Cnlliii v. Lclaiid (1S42),

<i Jnr. 7.T5.

"2.". iV: 24 Vi.l. <•. 12(;, s. 12.
'"1 A: 2 AViil. IV.. c. .^.S. s. 1.

" M. yn.-ll V. Aimed) (1SC,2). :{2 L. .1. Q. B. 14: Best v. llayos
(IKC..",). 1 n. \- C. 71S: Evan', v. WimkIiI (ISdH). V.\ W. B. 4('„S;

Tanii.r v. EiiroiM-nn Bank (ISfiC). B. B. 1 Ex. 2(*.1.

'- AltcnlH,fun;.'li v London (1.S7S). ;', C. I'. I >. I.'r).
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subject matter. The fact, that a person in possession of

goods has entered into a contract with one of the parties

claiming them, does not debar him from obtaining an ex-

ercise in his favour of the powers conferred by the inter-

pleader acts. The rule in equity is somewhat narrow. If

damages are claimed in addition to the subject matter, the

interpleader order must preserve all such clain^s as a claim-

ant thinks he can enforce. It is true, that one claimant

may be exposed to the inconvenience of contesting two

suits, one against the other claimant with respect to the

title of the proport}', and the second against the person

holding the property with respect to the claim for dam-

ages; but it is a less inconvenience ' than that which the

-statutes were intended to- remove, and the hardship upon

the claimant, is not to be compared to that which would

otherwise be a hardship upon the person seeking relief. ^^

Where, in pursuance of a written agreement, the tAvo

competitors in a trotting match deposited money with the

proprietors of a sporting paper, and the latter, by a clause

in the agreement, agreed with each of them, that in con-

sideration of a commission of one per cent, on the total

amount deposited, he would pay over to the winner a sum of

money equal to the stakes deposited less his commission, it

was held by the English Court of Appeal, that, under this

clause, whether taken by itself or in conjunction with the

other clauses of the agreement, no personal liability to pay

was undertaken by the proprietor beyond the liability or-

dinarily undertaken by a stakeholder, and that therefore

an interpleader issue was rightly ordered.^*

Sheriflf's cases.—When a sheriff in levying an execution

enters the premises of a person other than the execution

debtor, and there seizes goods, believing erroneously that

such goods belong to the debtor, the sheriff may in inter-

pleader proceedings be protected against an action for tres-

" See also Hurteau v. Ross (1892), 14 Ont. Pr. 529. cited in
argument: McKeuzie v. ^tna (1879), Russell's Eq. Dec. Nova
Scotia 34(5; Re Canadian Pacific Ry. & Carruthers (1896), 17 Out.
Pr. 277: Re Underfeed' Stoker Co. of America, etc. (1901), 1 Ont. 42.

"Dowson V. Macfarlane (1899), 81 L. T. 67.
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j)ass to the lands, as well as against an action for seizure

of the goods, if no substantial grievance has been done to

the person whose premises are wrongfully entered.^^ The

Interpleader Act gives the court power to adjust claims, as

well as to protect sheriffs, and the court may settle a claim

for damages for trespass; if it appears that the sheriff' has

exceeded his duty the court will leave him liable, if he has

acted bona fide it will j)rotect him by prohibiting a claimant

from bringing an action.^"

Estoppel in interpleader.—Interpleader will not be re-

fused, when one of the claimants has been induced to alter

his position through the representation of a defendant in

possession of property in question. Although such a defen-

dant may be technically estopped from denying the plain-

tiff's claim, yet, if a bona fide claim is made to the goods

b}' a third person, the court will disregard the technical

estoppel and direct an issue between the plaintiff and the

claimant.^' Interpleader will be granted to a defendant

sued by one of the claimants, although in the action the

defendant who seeks relief would be estopped from setting

up the right of the third party, or a jus tertii as a defence;^'*

nor does it matter, that the plaintiff could, in his action

against the stakeholder, give evidence of personal transac-

tions with a deceased person, which he would not be per-

mitted to give as against the other claimant, the adminis-

trator.^"

In England an attc'ni])t was made in 1899 to abrogate

the rule, with the result that the Court of A])peal followed

and confirmed it. Wharfingers, with whom goods were

stored, had written a letter to a bank, stating, that at the

request of the owner they held the goods thereafter to the

'Siiiitl, V. ('litclili.-Id (1885), 14 Q.B.D. 873.
'MViiit.T V. Hartholoiiu'w (18."t(i), 25 L. J. Ex. 02. Some oarlior

decisions jiro to the coiilrary: Ilollior v. Liimif (1S4(!). 3 C. B. 334;
Al)l)ott V. Kiclinrds (184(;), 1.'. M. & AV. 11»4; sec also De Coppett
V. Barin-tt (1J»01». 21 Tiiiifs L. K. 27:'..

"' Attciil.oroiiKli V. London (1878), ;{ (". I'. 1». (."().

" Ilol.iiison V. Jenkins (IS'iOi, 24 Q. I'.. 1 ». 27."..

"•FlniHT.v V. Kniiirrant Savinjrs HanU (18S!li. 23 Aid.. X. C. N.
Y. 40; s.'o ul.xo M.yindl v. Aiik«11 (1R<;2), .TJ L. .F. Q. I'.. 14.
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l3ank's order, and on the faith of this statement the bank

advanced money on the goods. Subsequently, the first bank

and another bank both claimed the goods adversely, and.

the wharfingers interpleaded. It was held, even assuming

that the letter constituted an estoppel, that nevertheless

an order should be made restraining the claimants from

l^roceeding against the wharfingers in respect of their

claims, excepting however any claim which the first bank

might have upon the letter for damages, and an issue was

directed between the two banks to determine to which of

them the goods belonged. It was pointed out, that the

authorities, the history of the law on the subject of inter-

pleader, and the modifications which have taken place, show,

that eminent judges have been of opinion that the scheme

of legislation has been to remove the restrictions, which

existed before the common law Procedure Act of 1860, and

to give a wider jurisdiction to the courts. The fact, that

an applicant would be estopped from denying the title of

one claimant, does not limit the jurisdiction of the court

to award relief when a second claimant appears, and under

such circumstances there is no reason why the existence of

the estoppel should, in the matter of discretion, prevent

the court from granting relief. As a further reason in sup-

port of the order, it was pointed out, that if the claimant

alleging the estoppel succeeded on the issue that would be

an end of the matter; and if he failed, it would still be open

to him to assert any claim which he might have against

the applicant for the value of the goods, as in the old action

of trover, or for any other damage arising from a conver-

sion of the goods. ^"

In Kansas, it has been pointed out, that the code vests'

in the court, to which application is made by a defendant

for substitution of a third party in his place, a legal discre-

tion to grant or refuse the application, and where the sub-

stitution will prejudice the rights of the plaintiff, the dis-

cretion in the court will not be abused, if the application

=" Ex p. Mersey Docks and Harbour Board (1899), 1 Q. B. MQ.
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be denied, but if the rigbt^s of the pbiintiff will not be in-

jured by having to contend with the third party, the court,

it has been held, should permit the substitution within the

terms of the statute.-^

Rule in the United States.—In the United States, the

rule laid down so clearly in England in 1837 was adopted,

and is still followed, notwithstanding its subsequent broad-

ening in the mother country. It is essential therefore,

that the party seeking relief must have incurred no per-

sonal or independent liability to either claimant, beyond that

which arises to the title of the thing in contest; Avhilc it

must also appear, that there is nothing else to be litigated,

except the rights of the diflCerent claimants to the thing in

question. If the whole of the rights claimed cannot be

determined in a litigation between the claimants, inter-

pleader will be refused." The applicant must stand per-

fectly indifferent between the claimants in the position of a

mere stakeholder.^^

The independent liability Avhich will deprive a deposi-

tary, of the right to require rival claimants to interplead,

may arise, either by express acknowledgment of the title

of one of the claimants, or out of such contractual rela-

tions as will bind him, as upon an independent undertaking,

without reference to his possible liability to the other

claimant.-"^

==' Wafer v. Harvey County Bank (1887). 30 Kansas 202.

-- HastiuKs v. Cropper (18(57). 3 Del. Ch. IGn; Tyus v. Itust

(1808), 37 (in. 574; National v. Platte (18!)4). .'4 111. App. 1S3:

Chieago Edison Co. v. Fay (181M)). 04 111. 323; Si)ra.i:ue v. Soiile

(1870), 35 Mieh. 3.".; Cnllen v. Dawson (1S77). 24 Minn. 00; Urown-

ing T. Watkins (1.S4S), 10 S. & M. (.Miss.) 4SJ: Wliiincv v. Cowan
(1878), .", .Miss. O-JC; Ter Knile v .Keddick (IS'.)S). :V.) All. 10t;2

N. J.; Wnkenian v. Kin^rsland (188!»). 40 N. .T. Eq. 113: Lndlow v.

Slrf>nn (1SJ)."1), .".;{ N. .1. E(i. .",70; Oppcnlieini v. Leo \\i>\( (184()).

3 San.l. (Ml. X. Y. .571; Sliernian v. l»artrid>,'e (18.5.5), 11 How.
.\' Y. 1.54; Fletclier v. Troy (1S.57). 14 How. X. Y. .383; Holmes v.

Clark (1873». 40 Vt. 22: Bnrliop v. Milwaukee n8(;4). 18 Wis. 4.53;

Niehols V. Iliirnhani (18S7l. 21 W. X. C. Pa. 15.3.

=^Kyl<- V. Mary Lee Coal & Ky. Co. (18!)0». 112 Ala. (i<X>.

"National v. Platte (1S!)4). .54 111. A)pii. 483: Sliernian v. Part-

rldi:.- (1S.55I. 11 How. X. Y. 151: Lincdn v. Kudaiid (1852). 24 Vt.

(k>(».
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Where, therefore, there is an independent liability of

the party seeking relief to one of the claimants, arising out

of tlie special relation subsisting between them, creating

for example the relation of bailor and bailee, landlord and

tenant, principal and agent, or creditor and debtor, inter-

pleader will not lie. When tlie applicant has placed him-

self in such a position that he is estopped from disputing

the title which has been given to him, he must defend it in

ihe ordinary way, even though a title paramount to that

under which he received is asserted; he cannot cause his

principal and the holder of such a title to interplead. There

can be no interpleader, unless it be made to appear that

others have acquired a title or interest derived under the

same authority.-^

Where moneys for the erection of a building were

claimed by the administrator of the contractor who had

been killed, and by a firm which had supplied the contractor

with material, it was said, that as between the two the owner

of the building was not an indifferent person. He had

entered into a contract and had bound himself to pay a cer-

tain sum upon the performance of certain services.
-''

Interpleader has been refused in the United States, ap-

plying this rule to many classes of persons liable on con-

tracts,-^ as a common carrier liable to one claimant on his

bill of lading;-^ a purchaser liable to pay his purchase

money under his contract with the vendor;-^ a warehouse-

man on the receipt issued for goods,^" and a bank liable on

a deposit certificate.-''^ Such class of cases may also be defec-

tive on the ground of want of priority between the claim-

ants, but will be proper for interpleader if the adverse

claim is under a derivative title.^-

-• Fairbanks v. Bolknap (1883). 135 Mass. 179; Richartlson v.

Belt (1898), 13 App. Cas. D. C. 197.
-'= Richardson v. Belt (1898), 13 App. Cas. D. C. 197.

-Commercial National Bank of Teoria v. Newman (1894), 55

111. App. 534.

^*McCaw V. Adams (1857). 14 How. N. Y. 40.

=9 Trigs V. Hitz (1864), 17 Abb. Pr. N. Y. 43().

^oTyiis V. Rust (1808), 37 Ga. 574.
=1 Wells V. :MiQer (1885), 25 Fed. Rep. Cal. 533.
^- Crawsbav v. Thornton (1837), 2 JNI.vl. & C. 1.
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Modern tendency to modify rule.—As a contractual re-

lation is a necessar}- and ordinary incident, in the variety

of commercial and other transactions which are constantly

taking place, the modern tendency of some of the American

courts, seems to be to modify this narrow rule, adopted

from the English system of equity, as much as possible,

when conflicting claims to property in the possession of a

depositary are merely for the subject matter, and not for

special damages in addition. Thus a bank has been allowed

interpleader as against its depositor,^^ and also against the

holder of a special certificate of deposit.^* The maker of a

promissory note has been allowed to call upon the holder

to interplead with a third party.^" A loan company has-

been allowed to interplead its borrower, the mortgagor, with

a third party ;^'' and a railway company the holder of the

bill of lading, with the person in whose name it was made

out."

The fact tliat the applicant, upon money being left with

him for one of the claimants, notifies such claimant of the

fact, does not create an independent liability which takes

away the right to interplead, when the same money is

claimed by another party.'"''^ Where a bank had recognized

one of tlie claimants as the owner of certain stock in dis-

pute, and had paid him dividends thereon, it was held, that

this did not bind it to anything in the future, and did not

come within the rule that an independent liability had been

incurred to one party.''^

Code provisions. — ^Eany of the American States have

abrogated, by their Code provisions, the narrow rule of

equity above referred to, which still governs in actions

MJitv B:iiik uf New Y..rU v. Skrltou (IS-ICi. 2 Bhitdif.

N. V. 14.
=" Fiiv.t Niiti(.iiiil r.:iiik V. Wost (1ST4), -IC Vt. 0.33.

' Howe V. (Jiffonl (1.S7:'.I. Cd I?,irl., X. V. .V.lT; Bcditrl v.

Shcjifcr (1888). 117 Pa. St. ",.-.

"" Fniiico V. .Icy (1804), .'itl Mo. Ai)]). A?,P,.

» Rrock V. Soiithcm Knilwiiy (%.. (18!).'.), 44 S. C. 444.
'-

Njitioiinl V. riiittf (1804). .'4 111. Apii. 48.*?.

"•Cii-lv V. I'..tl.r (18(iO). .". r.Mil.. .\. Y. 4(i:{.
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•of interpleader, by declaring that statutor}^ interpleader

shall lie in favour of a defendant, although he is sued upon

a contract. Thus, in New York, the code provides among

other cases that, a defendant against whom an action to

recover upon a contract is pending, may upon proof that a

jierson not a party to the action makes a demand for the

rsame debt, apply to the court, etc.*°

In Alabama it has been held that, the statute does not

abrogate or impair the rights of a bailor, nor the duties of

the bailee, other than to give the bailee the right to require

.the claimants to interplead.'*^

^ Sop San Francisco v. Long (1898). 5." Pac. (Cal.) 709.
"Powell V. Robinson (1884), 7G Ala. 423.



CHAPTER VII.

THE APPLICATION AND PROCEDUEE.

Bill of interpleader.—A person seeking relief by way of

interpleader in a suit or action, following the early equit-

able practice, commences his proceedings by stating the

necessary facts, and praying the usual relief, in a bill of

complaint, commonly known as a bill of interpleader, to

which is annexed an atlidavit of no collusion. The bill

when completed is filed and served on each of the defendants.

A plaintiff's first object, after filing and serving his bill,

is to obtain the usual injunction or ^stay of proceedings.

In some cases without waiting for the appearance of the

defendants, he ma}^ upon supporting the allegations in his

bill l)y an ailidavit, obtain ex parte an injunction, upon pay-

ing the fund into court. If any injustice is apparent, a de-

fendant upon appearing nuiy move to dissolve, but as a gen-

eral rule the court will continue the injunction until the

hearing. Or the plaintiff may move, upon notice, either

before or after the defendants have appeared, and the in-

junction will be granted almost avS a matter of course.^

After the plaintiff has obtained his injunction, tlie gen-

eral practice is, at an early stage and in a sumuuiry wa}',

to dispose of tlic |)ro|ii'it'l v of (iliug llic liill. 'I'hc (U'Timt-

dants therefore come in on motion, and slate their respec-

tive chiims with or without aHi<hivits according to tlie cir-

cumstances. If the (h'Tciidants (h) not (h'liy the statements,

in the bill, nil interpk'a(U'r decree will at once he nuide,

that llii' ilcri'iidants proceed to litigate their rights, the

l)laintiir withdrawing fivun the suit and provision heing

' See ('ll.":,t.,.,- VIII.
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made for his costs. Most interpleader bills are disposed of

in this way, and few are brought to a hearing. A defen-

dant will not generally be ordered to interplead, until

ho has put in his answer, or the bill has been taken pro

confesso against him. If a defendant deny the allegations

in the bill, the suit will then have to go on to a hearing.-

A defendant may demur to the bill, and possibly estab-

lish that the plaintiff has not shown a case entitling him to

relief;^ or the defendants may deliver answers, setting out

their claims, and if that be done, no other evidence of the

facts need be produced to entitle the plaintiff to a decree.*

A defendant, however, is not obliged to challenge the in-

sufficiency of a bill by demurrer, but may answer it and

rely upon the want of evidence.^ By going to a hearing

upon the merits, a defendant waives formal and technical

objections which might have been taken upon demurrer.®

At the hearing, the regular practice is, to determine first

whether interpleader will lie, because if it does not, it will

then be imnecessary to go further, for the defendants

have no contention as between themselves upon the record.'^

The plaintiff continues to be a substantial and necessary

party until he has fully rendered the debt, duty, or thing re-

quired of him, and the court will not require the defendants

to interplead until the money is either in court or subject to

its order,^ but as soon as a decree is made the plaintiff has

done with it.''

^ Yates V. Tisdale (1837), 3 E.l. Ch. N. Y. 71; East & West
India Dock Co. v. Littledale (1848). 7 Hare 57; Australian v.

Broadbent (1877), 3 Victorian L. R. 138; Glasner v. Weisberg
(1891), 43 Mo. App. 214. In tlie Scotch action of mnltiplepoinding,
if the process is objected to, such objection is tlie first matter to

be disposed of, and until that be done no order for claims can be
produced. Connell v. Ferguson (1861), Ct. of Session, 23 D. 683;
see also Crokat v. Lord Panmure (18.53), Ct. of Session, 15 D. 737.

^Toulmin v. Reid (1851), 14 Beav. 499.
^Balchen v. Crawford (1844), 1 Sandf. Ch. (N. Y.) 3S0.
= Partlow V. Moore (1900), .56 N. E. 317 (111.).

"Cobb V. Rice (1881). 130 Mass. 231.
' Cullen V. Dawson (1877), 24 Minn. 66; North Pacific v. Lang

(1895). 42 Pac. (Or.) 799.
» George v. Pilcher (1877), 28 Graft. (A'a.) 299; Home Life Ins.

Co. V. Caulk (1897), 86 IMd. 385.
Monnings v. Nugent (1828), 1 Moll. 134; Anon (1685), 1

Vern. 351.
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The decree.—The only decree which the plaintiff is in-

terested in obtaining, is, that his bill is properly filed, giving

him leave to bring the property into eonrt, allowing him

liis costs out of the fund, restraining all pending or threat-

•ened actions, and directing the defendants to interplead,

and vso to settle the conflicting claims among themselves.^"

When the defendants assent to a decree of interpleader,

and that decree has put the first stage of the case at rest,

and whether it may be said to be technically a proper case

for interpleader or not, the court will treat it as proper. ^^

The failure of a defendant to answer a bill, until after

an interlocutory decree has passed declaring that he has

no interest because he does not appear, does not preclude

him from asserting his claim at any time before a final

decree is made.^^

The plaintiff may read the answer of one defendant

against the other defendant, in order to show that adverse

claims have been brought forward, sufficient to entitle him

to maintain his bill, and the court will not then put him to

other proof of his allegations.^^

A defendant may show at the hearing, that the cause is

not a proper one for interpleader, and it is not too late

that the objection was not taken by demurrer, or upon the

motion to pay in,^* and one defendant may read the answer

of the other.^^

If at the hearing, the questions between the defendants

are also ripe for decision, the court will determiiu' the whole

matter and pronounce a fiiuil decree, disposing at once of

'» Fnirbrothor v. Norot (1818), 1 Dan. 68; CatluTnll v. D.wies
'(1850). 1 Giff. :i2(i; HnKpart v. Cutis (1841). 1 Cr. & IMiil. p. 206;

.Mhinsuii V. .ManUs (IS'j;',!. 1 Cow. N. Y. (ilH ; OwiiiRS v. Rhodes
(IS.S(i), (;.-) M(l. 40,S; Willison v. Salmon (188'.)). 4.") N. .J. Eq. 257;

'\>'akenian v. Kinssland (ISS!)). 4(! N. .T. K(i. li:?.

" McFaddcn v. Swinntoii (190(f), 50 I'ac. 816 (Or.).

'^ Ilcald V. Kliin.l (1S!»7), 8(; Md. :520.

" .Maslciinan v. Vr'u-v (1S47). 1 Cooper .'?8.3; Ralehen v. Craw-
ford (1S44I, 1 Saiidf. ell. .•'.S(» N. Y.; Morrill v. Alanhattan (1808),

82 111. Aii|.. tin.

"ToiiliniM V. Iteid (18,-.l). 14 Beav. 400.
'' San Franeiseo Savings Uuiou v. Long (1808), 55 Pac. Rep.

700 Cal.
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the Avhole case and the rights of all parties. But, if they

are not ripe, the court directs an issue or a new action, or

that one claimant defend an action already commenced,

with or without a jury, or a reference is sent to a master,

as may he best suited to the nature of the case, preserving

the suit for further consideration.'*^ It is not necessary,

therefore, for the defendants to enter into evidence as

against each other in the interpleading suit.^'^ After an ac-

tion or an issue is directed, the claimants stand before the

court to litigate the question of right pending between

them, to the same extent as if one had filed a bill against

the other. ^^ They occupy as betAveen themselves the posi-

tion of plaintiff and defendant, and a sworn denial by one

of them of the allegations of a cross bill filed by the other,

has the same effect, in evidence, as though contained in an

answer to an original bill.''-"

Modern action of interpleader.—The steps in a modern

action of interpleader are analogous to those in an inter-

pleading suit in chancery. In New York State, however,

the plaintiff in such an action cannot move for an injunc-

tion, nntil the defendants have put in their defence.-" The
proceeding is thus described in a recent California deci-

sion:—In such cases, there may always be a two-fold con-

test, (1) As to the right of the plaintiff to bring the suit,

and to force the defendants to interplead, and (2) if such

right is maintained, the litigation among the defendants.

^^Goddard v. Leech (1833), Wright, Ohio. 47G; Yates v. Tisdale

(1837), 3 Ed. Ch. N. Y. 71; East & West India Dock Co. v. Little-

dale (1848), 7 Hare .57; North Pacific Lumber Co. v. Lans
(1895), 42 Pac. Rep. 799 Or.; Perkins v. Trippe (1869), 40 Ga. 225;
Condict V. King: (ISril), 13 N. J. Eq. 375; Owings v. Rhodes
(1886), 65 Md. 408; First National Bank of Battleboro v. West
River Ry. Co. (1874). 46 Vt. 633; 3 Albany Law Journal, p. 492; but
see Luscombe v. Callaghan (1828). 1 Moll. 204. For form of

decree, see Morrill v. Manhattan (1898). 82 111. App. 410.
"Thames v. Nash (1832), 5 Sim. 280.
^'Horton v. Baptist Church (186D, 34 Vt. 309; Rowe v. Hoa?-

Innd (1848), 7 N. J. Eq. 131; Willison v. Salmon (1889), 45 N. J.

Eq. 257.
" Penn Mutual Life Ins. Co. v. Union Trust Co. (1897). 83 Fed.

Rep. 891 Cal.
29 Washington v. Lawrence (1865), 28 How. Pr. 435 N. Y.

M.L.I. 11
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There may be two sets of pleadings, (1) those having refer-

ence only to the right of the plaintiff to maintain his- ac-

tion, and (2) the several complabits of the defendants, in

which their respective rights to the subject in controversy

are set up. These may be, and usually are, included in the

answer to the plaintiff's complaint. Such answer is then

in the nature of a cross-complaint, and should be served

upon each defendant, who may answer the same. Whether

the plaintiff will be permitted to maintain such an action

is first determined, and if his right is sustained, an inter-

locutory decree is entered, requiring the defendants to liti-

gate their claims among themselves.-^

Form of application under Interpleader Acts. — Under

interpleader statutes and codes, the applicant's proceeding

is much simpler and more expeditious, and also less costly,

than an interpleading suit in chancery, or a modern action

of interpleader. In England, the form of the application

is by summons, in Ontario by notice of motion, and in

Pennsylvania by petition and rule, calling upon the claim-

ants to ap))ear and state the nature and ])articuhirs of their

claims, and either to maintain or relinquish theni.^

In British Columbia the smninons must be an originat-

ing summons, and where a person seeking the favour of the

court, took out an ordinary summons in chambers, his ap-

plication was dismissed.-^

Although a settled form of interpleader summons has

long been used,^^ one calling on the parties to a])pear before

the court in order tliat it iriay exercise its jurisdiction on

the adjustment of the several ehiims, has hccu lu'hl sulTi-

cient in its terms.-'*

The claim mmlc hy ihc claimaiil in slierilV's inK'r])lead('r

is, in England, i-cgardcd as the institution of proceedings,

-' Sjin I'-i'aiicisco S;iviiij;s riiiim v. Lniii,' (1S!(.S), .'"i") I'iic. Ko]t.

70'J (.'ill.

•'' Sec Jippciwlix.

"In re T..111 II(.nK <Jn'\v (ISDSi. l.'M (",iii. I.. .1. ."i'.CJ (B.C.).
=^^ Alexander v. (.'onnell (1.S4S), 11 Ir. I.. 11. :wr».

^' Frost V. Ileywoyd (1843), 2 Duwl. N. S. 801.
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in considering questions l^etween the creditor and the

claimant.'*

How application entitled.—If the applicant has not been

sued liis summons or notice may be entitled:
—"In the

matter of an application by A. B. for leave to interplead.

Between C. D. and E. F. claimants/' or simply '• In the mat-

ter of A. B. applicant and C. D. and E. F. claimants.'' If

an action has been commenced the application should be

made and entitled in the action. ^^ Thus " Between A. B.

plaintiff and C. D. defendant and E. F. claimant." A sher-

iff's proceeding, which ordinarily arises out of an action, is

generally entitled, " Between A. B. plaintiff and C. D. de-

fendant; and between E. F. claimant and the said A. B.

execution creditor and the sheriff respondents. If there

be more than one action or matter pending affecting the

applicant, the application should be entitled in them all.-*^

It has been held in Ontario, if no action or matter be

pending, that the proceedings may be entitled in any Divi-

sion of the High Court ;^' and where before the Judicature

Act, a sheriff applied in the Court of Queen's Bencli upon

two executions, issued out of the Queen's Bench and in

Chancery respectively, and the Queen's Bench execution

was set aside, it was held, that the Queen's Bench Judge

had still jurisdiction to continue the proceedings, and to

make an inter])leader order. ^*

Parties to application.—Tht- applicant joins in h'u appli-

cation all persons who have made claims and serves them

all with his summons, notice of motion, or petition as the

case may be.^®

Service.—The summons, notice of motion, or petition,

must be duly served on the parties called on to appear,

^ Nnnn & Co. v. Tyson (1901), 17 Times. (124.
== Readiaj; v. London School Board (ISSh'), 1(5 Q. B. D. 6SG;

Waffner v. Hower (1881), 13 W. N. C. Pa. ?.n4.
=" Ens. Order LVII., r. 14; Ont. RuIp 1117.
= Soe Hogaboon v. Grundy (1894), 1(5 Ont. Pr. 47.

=^Holdan v. Beatty (1878), 43 Upper Canada Q. B. 614.
" See Chapter IV.
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otherwise no order can be made against them;^° but the

omission to serve a claimant is an irregularity which is

cured by his appearance. ^^ If a summons, through some

fatality, is not served on the claimant, a new order must

be obtained;"'- and when no judge is in chambers on the

return day, the matter cannot be heard on the first day a

judge is present, without a fresh notice to the claimant,

when the latter did not appear the first day.^^ Service upon

the agent of the execution creditor's solicitor has been al-

lowed in a sheriff's case,^* but two attempts to serve a

claimant, and service finally on his wife has been held in-

sufficient.^^ Leave will be granted to serve a foreign

claimant residing out of the jurisdiction.^^

, The applicant's affidavit.—The interpleader application

must be supported by an atfida,vit, which will satisfy the

court that it is a proper case in which to grant relief. The

applicant should make the aft'idavit himself, if 'possible. The

English practice requires him to show that he claims no

interest in the subject-matter, other than for charges and

costs, that he does not collude with any of the claimants,

and that he is willing to pay or transfer the subject matter

into court, or to dispose of it as tlie court may direct.^"

Sheriff's affidavit.—In England, a sheriff need not, as a

general rule, file an affidavit, and if lie do he will not be

allowed the costs of it. It has been said that the affidavit

is a mere form, as no one can suppose that the sheriff can

have a personal interest in the uiaiter. The proper thing

for him to do is to wait till he sees if an affidavit is neces-

sary, then he can obtain an enlargement and file one.^*

»»BnrlciKh v. EnKlaiid (1838), 1 Ariiuld IOC; A]ox.nn(l(-r v.

Council (1S4S). 11 Ir. L. K. :wr>; Anon (1S4S), \\\. I). & O.
2<;4; lint sn. HarUi-r v. IN'ttiKivw (1S.V2). 4 Ir. Jur. (). S. 270.

" .Miislin V. ("iiscy (1SS2). 1 N..\v Zealand L. K. KJS.

"II.'Tirv V. Mnllitinn (ISC.Tl, 1 Ir. L. T. & Sol. .1. 'JC,2.

" Kennedy v. Lavan (1884), 18 Ir. L. T. Tl. H.

" riiilliiis V. Spry (IS.'rji, 1 L. .1. E.\. 11.'').

" LandMTl v. Townsend (LS.TJ). 1 L. J. Ex. IIH.
•• See Cliapter IV.

»' Kn>;. Order LVII.. r. 'J; Onl. Unlf 11(11: see also Hiitler v.

(18;{;'.i, 3 L. .1. <'. W <;•-'. and inid.'r "Claims" ami
" Collusion."

"Stocker v. Ilcggerly (18'J2), (J7 L. T. 27.



THE APPLICATION AND PROCEDUKK. 165

In Ontario^ where the application is by notice oi motion,

the sheriff always files an affidavit. It is of some import-

ance that his affidavit should show as clearly as possible,

whore the goods were seized and who was in possession at

the time. The court requires this information in deter-

mining upon which claimant the onus of proof should rest.

In the High Court when the value of the goods does not

exceed $-100;, the affidavit must contain a list of the goods,

and of the value placed upon them.^^

AVhere a sheriff did not show that the goods seized were

the property of the defendant, or that the sheriff believed

them to be so, or any facts that would warrant their seizure

as the defendant's, and did not state that the goods were

in the possession of the sheriff, or that he had the proceeds,

his affidavit was held clearly insufficient.'*''

Where application is made. — Under the English and

Canadian practice the application is generally made to a

Master of the High Court in Chambers, who has all the

jurisdiction in interpleader which a judge at chambers pos-

sesses. The rules say that the applicant shall satisfy the

court or a judge.*^ Applications are seldom made to a

judge, or to the court. In England, a District Registrar

now has, in matters arising in his own count}', • the same

jurisdiction in interpleader as the master in London;*^ but

it has been said that this does not give jurisdiction when

no action is pending.^^ In Ontario Local Masters and

County Court Judges have concurrent jurisdiction in inter-

pleader with the jMaster in Chambers at Toronto."**

Ontario County Count.—In Ontario, a stakeholder may
apply for relief in the County Court in which he is sued,

^"Oiit. Rule 1125 (2); Close v. Exchange Bank (ISS.j), 11 Ont.
Pr. p 192.

"' Frefhold Loan & Savings Co. v. Bryson (1.S91). 27 Canada L.

J. 120 (Man.).
" Eng. Order LVII., r. 2: Ont. Rule 1104.
" Eng. Rule 2 of Aug. 1894. See decision before rule was

passed. Ho id v. Yates (1893), W. N. 190.
^^ Snow's Annual Practice, 1901, p. 452.
'' Ont. Rules 45 and 49; Coulson v. Spiers (188.3), 9 Ont. Pr.

I*. 492.
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and if no suit is pending, and the subject matter does not

exceed $200 in value, he may apply in the County Court of

the county in which he resides, or in which the sal)ject mat-

ter is situate, while a sheriff who has taken goods under a

County Court execution may apply in the County Court of

his own county, although the writs are from other counties.-*'^

If goods are seized under a County Court writ, and a High

Court writ is afterwards placed in the sherift*'s hands, he

must interplead in the High Court.**' The District Courts

in Ontario have also jurisdiction in interpleader/'

If neither claimant appear.—Upon the return of the ap-

plication, if neither of the claimants appear, the action

against the applicant, if any, will be stayed, he obeying the

order of the court as to the disposal of the property, after

satisfying his lien for costvS. A sheriff will sell sufficient to

satisfy his poundage and expenses, and then abandon the

rest.'*^ The claimants will be barred, as against the appli-

cant, and persons claiming under him, but the order will

not affect the rights of the claimants as between them-

selves.*-' Bar signifieth legally a destruction forever, or

the taking away for a time, of a person's right of action.-''"

If one claimant appear.—H one claimant having been

(hily served do not a])pear, he will be barred,'" and if he is

a plaintiff claimant, his action against the applicant will be

stayed " and the chiimant a])pearing will take the fund or

other subject matter, upon satisfying the applicant's costs,

but all this will not prejudice the rights of the claimanls

between themselves. ^^

** Out. Uiili- 112.'}. For decisions before Rule 1123, sec In re

An.lerson v. Kiirher (1SSJ)», 13 Out. Tr. 22; In re Cionld v. llop.'

(1S'J3), 20 Out. App. p. 301.

"StninKc V. Toronto (187!>), S Out. Vv. 1.

*M)iit. Rule C {.".); Isbister v. Siilliviin (ISSS), !l (':ni;»ila I-. T. :'..

*•• Kverli^'h V. SjiMshurv (lS:{(i). 3 Rin^. N. S. 2!tS; r> I>u\\i. I'.f.".*.

*•' lOiijr. Order LVII., r. 10: Ont. Rule llOS.

"Co. Litt. 372 ji.

" .Tohnson v. linldwin llS44i, 1 Upper ('iiiia<l:\ (^ B. 2S0.

"See Chiuiter VIII.

•' Ilodues V. Smith (17S7). 1 ("ox :'.r.7: Strvmsi.M v. Aiid.Tson

(1814). 2 V.-s. & B. 410. i:{ n. It. 12(i: Aym.T v. Otndt (1S30). 2 Piii.

N. Y. 2H4: .M'lOlroy v. Bner (ISS(i), 13 Daly N. Y. 442: Weils v.

Hews (l.S7f;), 24 Crnnt (Ont.) 131.
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As a bill of interpleader admits the indebtedness of the

plaintiff, when one of the claimants withdraws all claim to

the fund, a decree in favour of the other goes as a matter

of covirse.'"'*

If an adverse claimant, in a sheriff's case, appear, but

the execution creditor do not, the sheriff will be ordered to

withdraw, or to deliver up the goods to the claimant, and
will be protected from any action.^^ If the claimant do not

appear, he will be barred, and the sheriff will proceed to

enforce the execution.^*' But where an order had been made
barring the claimant, and it had not been taken out, the

claimant was allowed in on showing that the court had
entertained an erroneous view of the facts.

^'^

If one claimant do not appear, but two or more others

do, the question will be settled between such as do appear."^

Obligation on claimant appearing.—If a claimant appears,

but neglects or refuses to comply with any order made after

his appearance, ho will be barred as against the applicant.^'''"

A claimant who was ordered to fde his own aflidavit and

neglected to do so was barred;''** and when an order pro-

vides that a foreign plaintiff shall give security for costs, it

will be conditioned, that upon default he shall be barred."^

When a claimant appears, he must say whether he will

take an issue or not, and if he decline to take an issue he

will be barred."^ Pending the enlargement of an inter-

pleader motion, .an order was made to wind up the defen-

dant company, but the court refused to substitute the liqui-

dator, for the execution creditor, saying that the latter

"Knight V. Yarhorough (184(1), 7 S. & M. (Miss.) 179.
" Doble V. Cummins (1837). 7 Ad. & E. 580: Donniger v. Hinx-

raan (1833), 2 Dowl. 424; Ford v. Dilly (1833), 5 B. & Ad. 885.
•" Bowdler v. Smith (1832), 1 Dowl. 417; Perldns v. Burton

(1833) 2 Dowl. 138, 3 Tyr. 51.

"Re Roberts. Evans v. Thomas (1887), W. N. 23.

=*Gethin v. Wilkes (1833), 2 Dowl. 180.
'" Eng. Order LVII., r. 10; Ont. Rule 1108.
•» O'Brien v. Sage (1893), 14 Canada L. T. 70.
"' Ellis V. Cheeseboro (1894), 14 Canada L. T. 292.
"'Iloban V. Munro (1807), 1 Ir. R. C. L. 595; Waterhouse v.

Barry (1873), 7 Ir. L. T. & Sol. J. 429; Plnnkett v. Kearney (1870),
10 Ir. L. T. & Sol. J. 47; Ont. Rule 1108 .
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must either take an issue or be barred.*'' Where a claimant

desired to be barred for the jDurposes of the interpleader

onl}', it was held, that if to be barred at all, he must be

barred wholly, the bar must not be limited to the purposes

of the interpleader/^*

Execution creditor claiming or abandoning.—If an ex-

ecution creditor abandon his process against the goods, the

sheriff has still a right for his own protection to show that

the goods were the property of the defendant.*""'

It was forn\crly held, when a sheriff had seized without

special instructions, that the execution creditor was en-

titled to have an opportunity of examining the claimant's

affidavit, before being required to take an issue, and then

to abandon without being liable for costs.*'*' Xow, under

the English and Ontario practice, a sheriff is entitled, wlien

a claim is made, to instructions from the execution creditor

as to whether he admits or disputes the claim, and if none

are given, or the claim is disputed, the sheriff can inter-

plead, and on the return of the application the execution

creditor cannot abandon without being liable for such costs

as the court may consider just and reasonable.*''

Claimant's affidavit.—If both ]uirties appear upon a stake-

holder's application, they must each be prepared to sup-

port their claims by affidavit, and so must the adverse claim-

ant upon a sheriff's application.*'* In Pennsylvania, how-

ever, the claim if made in good faith need not be supported

by an affidavit f** but if the goods be in the exclusive posses-

sion of the execution debtor, the claimant may be required

to file a specific allidavit of his claiiu. before an issue will

•"Blake V. The Manilolm MilliiiK Co. (1S91), 8 Man. 4127.

•- Duran v. Toronto .Snspcnder Co. (iS'.iO), 14 Ont. Tr. 104.

•"Bavnton v. Harvey (iy3.->), 3 Dowl. 344.
•"i Smith V. Craig (18(;<i», KJ Ir. C. L. R. AvV- V.: Wilkins v.

I'.ntnian (1S77), 7 Ont. Pr. 84; Canadian Bank of ConmuMC' v.

Taskcr (ISSO), S Ont. Pr. Sol; Vanstadi-n v. Vanstadcn (1S,S4), 10

Ont. Pr. 428.

«' Knjr. OnliT LVII., rr. 10 jui.l IT; Ont. Kul.s 111.".. 1110.

"M'aniid.cll V. Conway (1S.-..".|, 7 Ir. -lur. (). S. 2iiO; Powell V.

Lock nS3.-.), 3 A.l. iV Kli. 31;'..

"•Waterman v. Langdon (1882). :!!» L. I. Pa. 373.
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he awarded.^" It has also been held in Pennsylvania, that

a formal statement must be filed by the claimant in a sher-

iff's case, the claim filed with the sheriff is an insufficient

statement, when an issue is to be ordered. '^^

The affidavits should be entitled in the action if any.' =

They may however be entitled in the same way as the ap-

plicant's summons, notice of motion, or petition.

A claimant's affidavit should show shortly the ground

of the claim. It is only necessary to make out that there

is a fair or prima facie claim. The claimant need not ex-

pose his full case, and the court will not go into the merits,

or try the question of ownership, except in the cases to be

presently mentioned.''^ A claimant should not put in affi-

davits to support his title as against the other claimant."'*

It is sufficient, if a claimant allege ownership and exclusive

possession, he need not set out his title to the goods, nor

the source of his title. ^^ The affidavit should, however, give

full particulars of what is claimed, otherwise the claimant

runs the risk of an order confining his right to what his

affidavit demands.'*'

It should be remembered, that the claimant in a sheriff's

case does not come to answer the sheriff's affidavit, but to sub-

stantiate his own claim." A claimant cannot appear by coun-

sel and object to a sheriff's right to interplead, before he

has legally filed his claim by affidavit. It is not sufficient that

he appear by counsel, and that upon affidavits made by other

parties it appears that he has given formal notice of his

claim to the sheriff.'^

™Biirk V. Wallace. 4 Del. Pa. 5; 5 Kulp. Pa. 227.
"1 Provost v. Alg"o (1899), 8 Pa. Dis. R. 517.

"Pariente v. Pennell (1844), 7 Sc. N. R. 834; Levi v. Coyle

(1843). 2 Dowl. N. S 932.
^ McGniness v. Bank of N. S. Wales (18S0), 1 N. S. Wales L.

R. 97; Gourlav v. iDgrara (1869), 2 Ont. Cliy. Chamb. 2.38.

^ Pratt V. Myers (1892), 28 Abb. N. C. N. Y. 400.
•= Kurtz V. Malouv (1874), 1 W. N. C. Pa. 84; Kreile v. Pear-

son (188.1), 1 C. C. Pa. 52.

•'Hockev v. Evans (1887), 18 Q. B. D. .390.

''Mason v. Redshaw (1834), 2 Dowl. 595.
'5 O'Brien v. Sage (1893). 14 Canada L. T. 70.
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An execution creditor, on a sheriff's application, need

not support his claim with an altidavit, because it is founded

on the judgment and execution."" It has been suggested,

that when the goods are seized, while in the possession of

the claimant, the application should be supported by an

affidavit from the execution creditor,*" but this suggestion

is not followed in practice. An execution creditor is fre-

quently allowed to file an affidavit as to collateral matters,

thus, he may show that the execution debtor was clearly

in possession when the sheriff seized, with the object of hav-

ing the claimant made plaintiff in the issue, or that the

claimant is out of the jurisdiction and should give securitv,

or, if he disputes the sheriff's right to interpleader, he may

show facts which justify such a contention. When a con-

test is between two execution creditors, the second disput-

ing the priority of tlie first, it is necessary for the second

to support his contention that the prior judgment is collu-

sive, and for that purpose he may examine the judgment

debtor, because it is not likely tliat the del)tor will willingly

make an affidavit for the purpose.*^

A claimant's affidavit should be sworn l)y liim>-elf, l)ut

this is not necessary, if it is not practicabh', \vlien it niiiy

be made by any one having knowledge of the fads.''- An.

affidavit, made by the solicitor of a claimant who ri'si(U'(l

abroad alleging that from documents in his possession he

believed the claimant was entitled to the property, was

held sufficient.
^•'' A claimant has been allowed to sul)stan-

tiate his claim by filing an affidavit made by the judgr.U'iit

debtor, in a sheriff's case;''** but where it a])peare(! Ih;il

there was no good reason why an affidavit should not li;ivc

"AiiKus V. Woottoii (IS.'W). 3 M. A: W. :51(t.

"•Duiiciin V. 'IVis (ISS.-), 11 Out. I'r. C.T.

"' ('arsc:ulcii v. ZiimiK'niiiui (1S1):{», 1> .Mmii. ITS; riiilliiis v.

Armstron- (1S<,»2|, 12 ('. L. T. 179; S .Mjui. 4S.

'-• Hiicelil.'.v V. Wiilkcr (1SS(»), 1 Lcj;. Her. Vn. ;{2!>.

* Wfhstcr V. D.-liificlil (1S4!»), 7 C. B. 1S7, IS L. J. C. P. 1S7,

() r>. & L. r>U~. V.', Jnr. CSTi.

•^I'liifS V. (mimI flSSO). (IS L. T. .Ji.nr. :!.-.4.
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been made bv the claimant himself, he was ordered to file

his own, or in default to be barred.-''

If a claimant's affidavit be lost, he may be allowed an
opportunity to file others."'"'

In Pennsylvania it is not an abnse of discretion to refiuse

an issne, where property has been levied upon, when the

claimant files an affidavit setting forth, ' that the goods

appearing in the schedule are his under bill of sale and this

he can verify at the trial,' but not saying when the bill of

sale was delivered, whether before or after the issuing of

the execution, nor whether possession was ever given.''^

Summary disposition.—The matter may be disposed of

summarily upon the merits in three cases under the Eng-
lish practice: (1) where both claimants consent, (3) on the

request of any claimant, if having regard to the value of

the subject matter, it seems desirable so to do, and (3) where
the question is a question of law and the facts are not in

dispute.^^ If the court is of opinion that there is really

no substantial dispute, it does not order an issue, but makes
an order at once declaring to whom the goods belong.^"

By consent.—The order on a summary decision, if made
by consent, should state the consent on its face, otherwise

it may be bad as an order, though it may be supported as

an award. '"' It cannot be iftade without the consent of all

the claimants;"^ and if made without such consent, the

order will be set aside and an issue directed. **-

When subject matter small in value.—In England, the

practice in chambers, is not to try the matter summarily,

when the value of the subject matter is over £50. This is

'"O'Brien y. Sage (1893), 14 Canada L. T. 73.
*" Wilson V. Bull (1857), 3 Upper Canada L. J. O. S. 202.
* Berger v. Juergen (1808), 7 Pa. Sup. St. 388.
"'Eng. Order LVII., rr. 8 & 9: Out. Rules. IflO. 1111.
-" Discount Banking Co. v. Lambarde (1893), 2 Q. B. 329; 03

L. .T. Q. B. p. 23.
'" Harrison v. Wright (1845), 13 M. & W. 810.
"'Curlewis y. Pocock (1836), 5 Dowl. 381; Deehan v. Lynch

(1850), 2 Ir. Jur. O. S. 15.
"- Coulson y. Spiers (1883), 9 Ont. Pr. 491.



172 THE LAW OF INTERPLEADER.

not looked on as a rigid rule of law, but as a rule of prac-

tice, not to be lightly departed from, except in an excep-

tional case. Thus, where a claimant could not give security,

and could not pay the value of the property, £70, into court,

and it was not deemed advisable to sell, it was ordered that

the matter should be tried summarily in chambers. ^^ The

matter in a proper case will be thus tried, although one

claimant objects.*** The object of the practice is to save

expense, which a small property is not able to bear.*'^

Under the same rule it has been decided in Australia,

that there is no definite limit of amount on which the jur-

isdiction of the judge depends. It is a matter for the ex-

ercise of his discretion, with which the court will not inter-

fere, unless it is shown clearly that the judge was mistaken

or misled. The jurisdiction is to be exercised whenever

from the smallness of the amount in question it appears to

the judge right, that the merits should be so determined;

no limit of amount is fixed by the rule, nor does it appear

that the judge is to fix a limit for himself, nor has the

legislature said that different judges are to adopt the same

limit. Smallness of amount is relative, it will be affected

amongst other things by the probable cost of determining

the matter in any other way. On the other hand, a small

sum may be involved, and the matter be too complicated

for the judge to determine >summarily."''

Where a question of law.—AVhere the question is one of

hiw, and the facts are not in dispute; as where a claimant

by his own showing, has uo right, tliere can be no object

in directing an issue and the claimant will be barred."^

AVlicre goods seized by a sheriff, were claimed by a

brother of the debtor, the bnitlicr liaving acquired title

tlirough the debtor's assignee for creditors, and the execu-

tion creditor contending that the clainumt's profes>sed

"M'iclni- V. ('r(ii)]MT (issr,i. ;; T. I,. K. IK); sec silso Toplifim

V. (Jn'cii.si(l<; (ISSSi, [i7 Chy. D. ].. 2;<4.

"'Bryant v. Uc:i.liiiK dSSCi, 17 Q. B. D. 128.
"• Dodds V. Shoplicnl (ISTCi. 1 Ex. D. 75.

'"Carter v. SternlxTH (LSS4I. 10 Vict. L. 11. (i;) S.*^.

"'Mr-Kay v. (Jrant (IS'Mi. 14 Canada Ij. T. 2:{; src also Davios
V. Sniilti nss.-.i, 1(1 Out. I'r. r,27.
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0-wnership was a sham and a fraud, contrived to enable the

debtor to carry on business independently of the demands
of his creditors, it was held that the question presented

was one of fact, and not one of law which could be tried

summarily.®^

It has been held in England that tlie power to decide

summarily without consent questions in interpleader is not
' a rule of law ' within the meaning of a section of the Judi-

cature Act, which enacts that the several rules of law en-

acted and declared b}^ this Act shall be in force and receive

effect in all courts in England.*^^

Other cases.—A summary disposition is also made when

the order directs a sale of sufficient goods, in a sheriff's

case, to satisfy both the claimant and the execution creditor,

as well as where the applicant does not make out a case for

interpleading, or where either claimant does not appear,

or appearing refuses to join in the contest, or does not pro-

duce evidence of his claim which can be looked at.^ Every

decision of a judge, in an interpleader matter, where he

does not direct an issue, or a special case, is a summary
decision.^

A special case.—Where the question is a question of law

and the facts are not in dispute, the court may, under the

English practice, order that a special case be stated for the

opinion of the court.

^

An action may be directed.—If the claimants appear on

the application, the court may order that any claimant be

made a defendant in any action already commenced, in

respect of the subject matter in dispute, in lien of or in

addition to the applicant.*

»»Rondot V. Monetary Times (1899), 19 Ont. Pr. 23.

"^Speers v. Daggers (188.")), 1 C. & E. .W3.
^ Gait V. McLean (1890). 10 Canada L. T. 163.
' Re Tarn (1893), 2 Cby. 280.

^Engr. Order LVlI., r. 9; Ont. Rule 1111; Trust & Loan v.

Lawrason (1880), 4.5 V. O. Q. B. 176.
* Enp. Order LVIL. r. 7: Ont. Rule 1109; Tanner v. European

Bank (1866). L. R. 1 Ex. 2=61; Browu v. Ludham (1843), 6 M. iK:

G. 172.
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In this connection " in lieu of " means " instead of/' and

not "in the exact position of," and the court cannot im-

pose on a claimant without his consent, a condition limit-

ing his defence to vsuch grounds as could have been raised

hy the original defendant in the action.^

Under the English Interpleader Act of 1S31, the court

might order one claimant to commence an action against

the other, as an adverse claimant in a sheriff's case against

the execution creditor;*' and where a sheriff after a claim

made, went on and sold, he was made a defendant in an

action so commenced."

Practice when action continued. — When an action al-

ready commenced is directed to proceed, with the claimant

substituted as defendant, the plaintiff must file and serve

upon the substituted defendant an amended or supplemental

statement of claim or complaint, alleging a right to recover

as against the new defendant. The new defendant can

then present by his defence or answer, proper issues for

trial, upon which the court can render judgment."

In Alabama, where the interpleader statute is silent as

to what forms of pleading shall be used, or what issues are

to be made up after the new defendant is substituted, it has

been held to be the duty of a substituted defendant, wlieii

he comes in, to j)ropound his claim in writing by setting it

forth with such certainty and fubn^ss, with all necessary

averments, so that the plaint ill' may know in what it con-

sists, and be enabled to plead or answer, as he may l)e ad-

vised."

An issue may be directed.—If the court has any reason-

able doubt in tile matter, it directs an inter|ile;uler issui',

the finding upon wbicli will a flerwanls .-alisl'y ii. ;i> to who

' GorliJii-(l V. .M (Mil nunc (1SS!)), (H L. 'P. ,'")(;4.

"(Jillhooly V. CdOKiin (LS-iH), ."» Ir. Jiir. O. S. 'J44: soo Jilso In to
MiTscy Dofk Bonnl (1 «(',:{), 11 W. K. 2S:?; 1 A: 2 Will. IV.. <•. f.S.

SI.)\vin;in v. Hnck (1S:',2). ."{ H. & A<1. lo:!.

' Wilsiii V. L'lwi-ciKji' (ISTCl, S IIiiii. .\. V. .")!i:;: .\ili(l.' ill ;',

Allmiiy L:i\v .Joiiiiiiil, p. 4U2.

"CoJ.iiKiii V. <'li:imbeis (1900), 2!) So. Krp. .jS Al:i.
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is right. It will not try the merits upon affidavit.^" A
claimant who has sued a stakeholder cannot object to this,

and say that he is entitled to have his case tried in the ordin-

aiT way, and not in an interpleader issue.^^

Contents of order.—The order provides, that the parties

proceed to the trial of an issue, in what court it whall be
styled, who shall be plaintiff and who defendant, what the

question to be tried shall be, who shall prepare the issue,

within what time it shall be delivered, within what time it

shall be returned, when and where it shall be tried, with or
without a jury, who shall have the conduct of it on behalf
of any class of claimants in the same interest, and a reser-

vation or direction as to the disposal of costs and other
questions.^ ^

Feigned issue.—The direction of the English Act of

1831, and of statutes founded on it, was, that the parties

proceed to the trial of a feigned issue, alleging a pretended
wager, and in which, after reciting the facts at considerable
length, the issue proceeded, " in consideration that the
plaintiff at the request of the defendant had paid to the

defendant the sum of £5, the defendant promised the plain-

tiff to pay him the sum of £10 if the said goods and chattels

at the time of the seizure were the goods and chattels of the
plaintiff." In England feigned issues were abolished in 1846,
but it has been held that this does not render them illegal.^-^

In Ontario the feigned issue simply fell out of use, in sym-
pathy with the English practice.

Simple issue.—The present English rules provide that
the court may order that an issue between the claimants be
stated and tried, without saying what kind of an issue. In
practice it is a simple issue, in which the plaintiff affirms

and the defendant denies.^*

'" Discount Banking Co. v. Lambarde (1893), 2 Q. B. 329;
Bramidge v. Adshead (1833). 2 Dowl. .59; McElrov v. Baer (18SG),
13 Daly N. Y. 442.

" Dowson V. MeFarlane (1899), 1.5 T. L. R. 497.
'= Crump V. Day (1847), 4 C. B. 7(>0.

"8 & 9 A'ict. Imp. c. 109, s. 19; Luard v. Butcher (184()), 15
L. .T. C. P. 187.

"Eu-. Order LYII., r. 7; Ont. Rule 1109.
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Preparation and delivery of issue.—The issue is prepared

by the solicitor of the party directed to be plaintiff in it,

and should be delivered by him to the solicitor for the de-

fendant Avithin the time limited by the order. This de-

livery consists simply in serving the issue as any other

paper is served. The defendant's solicitor then returns it,

within the time limited for that purpose, with such amend-

ments or alterations as he thinks proper. If the plaintifr

is not satisfied Avith the alterations, and both parties can-

not agree in settling it, notice of settling in chambers

should be given. When an issue is directed, each party has

as much to do with the pleading as the other, and each

party is equally concerned in drawing a proper issue to be

tried. The issue is completed at once, the declaration and

plea being embodied in it without any interval of time being

allowed to elapse between them.^^

The Pennsylvania statute requires, that the issue in a

sheriff's case shall be a concise statement of the claimant's

title, and must be signed and sworn to by him, or by some

one for him. The defendant in the issue is also required

to file an affidavit, that he believes the plaintiff's title is

invalid, and if he makes default in this for fifteen days,

judgment will go for the claimant.'® It has been held, that

the plaintiff must file a formal statement of his claim, the

claim filed with the sheriff is not sufficient. '^

Infant plaintiff.—AVhen an infant claimant is plaintiff

in the issue, he cannot deliver the issue until a next friend

is appointed, and failing such appointment he may be

barred.'**

Plaintiff in the issue.—Tlie court may direct which of

the clainiants is to be ])laintiff and which dcrcndant in the

issue.'" 'I'he ])ro])er rule to be followed, is to ])ut in the

])osiiion of plaintiff, the ])arty upon whom the substantial

'M,<)tt V. Melville (IMl), It ])()wl. 8S2.
" Pa. r. L. No. 80 of 1897.
" Provc.st V. A1k<'o (18!)!». '22 Pa, Co. Ct. R. 502.
"(Jrarit v. McKay (1S!H), 14 Can. L. T. 28(;; 10 Man. 'ZA'.\.

"Eug. Onicr I.Vll.. r. 7; Out. Itule 1109.
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onus of proof should properly rest;-'^ although it has been

said, that it is often immaterial which party is plaintifT.-^

The claimaint who is made plaintiff has the right to hegin."-

Whcre a garnishee admitted his liability to the judgment

debtor, but suggested that one B. claimed the money under

an assignment, upon settling the issue the claimant B. was

made plaintiff.-^

Where the proceeds of a life insurance policy were

claimed by the widow of the assured, and also by an assignee

for value, and it appeared that the assured had first made a

declaration in writing on the policy devoting all the benefit

to his wife, and had subsecpiently by writing assumed to

limit such benefit to one dollar, and had then made the

assignment to the other claimant, it was held that the latter

should be plaintiff in the interpleader issue.-^

In sheriff's cases, when the property has been seized in

the possession of the execution debtor, the adverse claimant

as a general rule is made plaintiff in the issue. It lies on

the claimant to prove clearly that the goods are his because

possession by the debtor is prima facie evidence of title in

him;-^ and the claimant will be made plaintiff although at

the time of seizure the debtor was in possession as the

claimant's bailee.^''

In Pennsylvania the claimant is made plaintiff and all

the other parties defendants.-'

Where the propert}^ is in the possession of the claimant

when seized, the onus is on the execution creditor and he

-" Dorau y. Toronto Suspender Co. (1890), 14 Ont. Pr. 104;

McKa.v V. Grant (1894), 14 Canada L. T. 23; see also Holt v. Kelly
(1849). 1 Ir. Jnr. O. S. 118.

" Bryce v. Kinnee (1892), 14 Ont. Pr. 509.
== Alexander v. Handv (1848), 11 Ir. L. R. 328.

='McPhi;lips v. Wolf (1887), 4 Man. 30D, 7 Canadn L. T. 216.

=*Pte Hnbbell (1900). 19 Ont. Pr. 240.
=^Beutley v. Hook (1834), 4 Trr. 229; Yorke r. Smith (18.51),

21 L. .T. Q. B. f)3; Cnrlewis r. Magan (1861). 7 .Tnr. N. S. 1187;
Tremont v. Manly (1869), 60 Pa. g^t. 384; Thompson v. Waterman
(1897). 100 Ga. .586.

=» Ellis V. Cheesboro (1894), 14 Canada L. T. 292; contra Dom-
inion V. Kilroy (1887), 7 Can. L. T. 87.

" Pa. P. L. Xo. SO of 1897.

M.L.I. 12
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v^liould be made plaintiff in the issue.-'* It makes no differ-

ence, that at the time the writ was placed in the sheriff's

hands the debtor alone was in possession.-"

It has been said, however, that when the claimant claims

title by transfer from the execation debtor, the former

should, as a general rule, l)e made plaintiff' in the issue,

whether the goods be in his possession or in that of the

execution debtor at the time of the seizure, because it is

generally reasonable that he should be required to prove

his title, and that subject to this rule the person out of

possession should be plaintiff.""

When the goods are claimed by the debtor's assignee for

creditors, the rule seems to be to make the assignee plaintiff

in the issue.
^^

It frequently happens, that both the delator and the

clainumt are in posses^sion wlieu the sheriff seizes. If the

debtor is tenant or owner of the premises, or the goods are

such as can only be used by him, the claimant will generally

be made })laintiff'. On the other hand, if the claimant is

tenant or owner, or the goods are such as can be used by

him alone, the onus will be on the execution creditor. Thus,

when husl)an(l and wife live together in llie same house, the

husband being tenant or owner, and the wife claiming

household goods, not being articles lor ])(u-sonal use, sucii

as jewellery, cU)lhing, and tlic like, she mnsl make out her

claim and be plaintiff.^- Where a doctor's horse and medical

books when seized were claimed by his wife, she was made

l)laintiff.^^

^''Haiiiiiiill V. !>( Wolf (ISC.ll. lo I'lip'T (':ni:Hl;i (". V. 41i);

Davis V. Levey (l.S(;i). 11 IpiuT ("iina<]:i ('. 1*. -!•-; l>uiu:in v.

Tees n.SS."). 11 Out. l*r. (If. A; 'J!)(i; Freeliold Loan v. liryson (ISiH).

27 Upper Canada L. .L 120; Farley v. Pedlar (I'.Ktl), 21 Canadinn
L. T. 2!)4; see contra WiiiKlic Id v. Fowlie (ISST). 14 Out. p. 107.

'"Union Bank v. Tizzard (ISO.'i), '.) .Man. 141>: 18 Canada L.

T. :i:>4.

••' Do-.-an V. Toionlo SusiicMder Co. (ls;i()), II Ont. I'r. 104.

•""Parker v. Hootli (1.s:!h. 1 M. iV- S. l.">(>: Xortlieote v. Bean-
<hanip (1S.",]». 1 M. iV S. 1.'>.S; HentUy v. Hook (1S;{4). 2 Dowl. :V.V.);

4 Tvr. 220; Dil.l. v. Brooke (T.'<04). 2 <}. M. :'.:{S.

- Ho>:ol...<ini V. Criindy (1S04I. 10 Ont. I'r. 4S; Bolster v.

Walker (lS<i:'.i. .".0 Canada T;. .L 140.
*• Walker V. Williams (ISOO), Calt. (',.L (Ont.). imt reporte.l.
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In Manitoba, when a liii>ban(l works the wife's farm,

and crops, or stock, are seized under an execution against

the husband, and the wife claims, she will be made plaintiti!.^*

In Ontario the rule is the other way, and when the

claimant is the wife of the execution debtor, and the goods

are seized upon the premises in which a business is carried

on by her, in which she is assisted by her husband, but in

which he has no interest, the execution creditor will bo

made plaintiff.^^

Sometimes the goods, when seized, are neither iu the

possession of the debtor nor the claimant. Where goods were
deposited with a trust company by the claimant, and the

sheriff interpleaded upon an intention to seize, the execu-

tion creditor was made plaintiff.^''

Where an issue was between two execution creditors, the

first creditor who had had his writ in the sheriff's hands for

a long time, Init had not pressed it, was made plaintiff."

The court may order that any claimant be made a de-

fendant in any action already commenced, in lieu of or in

addition to the applicant;^- and if two actions have been
commenced, the plaintiif in the second will be made defen-

dant in that which was commenced first.
^'^

Object of the issue.—Interpleader issues are directed to

inform the conscience of the court, and unless they are

framed with a view of meeting the real questions likely to

arise, they are of little practical benefit.^^' The object being
to inform the court which of the parties is entitled to the

jiroperty in question, or whether each is entitled to a part."

ft is immaterial in a sheriff's case, whether the issue refers

to the goods seized, or the goods seized or any part tlioreof.

'*Ad.v V. Harris (1S93), 9 Man. p. 1.34; Striemer v. Merchants
Bank (1894). 9 Man. 546; Doll v. Conboy (1893), 9 ISIau. 18.^: Slin-
perland v. Massey (1894). 10 :Mau. 21; Rae v. Garbutt (1894) 14
Canada L. T. 187; O'Neill v. Farr (189.")), 1.5 Canada L. T. 345.

''^ Farley v. Pedlar (1901), 1 Ont. 570.
'"Sehuer v. Gordon (1893». Ont.. Rose. ,J.. not reported
" Hazley v. McArthnr (1897), 11 Man. C,02.

=*'Ens. Order LYII.. r. 7: Ont. Rnle 1109.
""Sickles V. Wilmerdins (1><91). .59 Hun. X Y 375
"'Bryce v. Kinuee (1892), 14 Ont. Pr. 509.'
41 Price V. Plunamer (1878), 2G W. R. GS2; 39 L. T 37 G57
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Under the former words the claimant may prove owner-

ship to part of the goods.*-

Form of the issue.—The form of issue in a stakelioklcr's

interpleader is nsually a simple issue, as, whether the plain-

tiff or the defendant is entitled to the subject matter, or

whether the plaintiff is entitled to the goods as against the

defendant."*^

In a sheriff's case, Avhere the property has been seized

in the possession of the execution debtor, the issue is, " as

to whether it was the property of the claimant at the time

of the seizure as against the execution creditor."' The onus

is on the claimant. "\Miere money realized by a sheriff was

claimed by a receiver the issue was, whether the money in

the hands of the sheriff was the property of the claimant

as against the execution creditor.**

Where goods have been seized in the possession of the

claimant, the usual form is, " whether at the time of the

seizure the goods in question were exigible under the execu-

tion creditor's execution as against the claimant." There

should be no doubt from the issue, that the onus is upon

the creditor, to show his right to have the seizure made.*^

The proper form of issue between a claimant and an

attaching creditor, is, whether the goods taken under the

attachment were, at the time of the seizure, the property

of the claimant as against the attaching creditor, and not as

against the absconding debtor. It must be assumed that

the attaching plaintiff is a creditor in fact.*''' Where a con-

test was between an execution creditor and au attaching

creditor, an issue was directed as to wbctlicr tiie judgment

creditor's judgment and execution were fraiuhilcnl and void

as against tbe plaintiff and his atlaehmcn).*'

*= Stephens v. .McAit Inir (issit), !» CniKula L. T. 2:M\: Ci Mmii. 111.

"See Koss v. Edwiinls (1SS)4), 14 Out. I'r. p. r>-2i\.

"Dihh V. Brooke 0894). '2 Q. B. p. 'AM; Alexniuler v. Ilamly
(1S4SI. 11 Ir. L. 11. :',2S; T.nrkin v. rTi-ahnm (1S83), 2 New South
"SViiles I.. It. r.,-); SeholliiiherKer v. Fisher (ISHO), 1 Log. Roc. I*a.

I^r*.*}; Keel, r V. Ilnzkwno.l (1S,S4), 1 Man. 31.

DniicMn V. Tees (1S,S.')i, 11 Ont. Pr. (id & -J'.Mi.

"Doyle V. Lasher (ISCfi), KJ T'ppor ('anada ('. V. 'JC.'i.

*'IIall V. Kissock (1853), 11 Upper Cana.la Q. P.. !t.
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Where it is intended that only the debtor's special in-

terest in the goods shall be sold by the sheriff under an

execution, and not the good%s themselves, the issue must

be framed to meet such a case, namely, the right of the

claimant as against a sale of the interest of the debtor.'*'*

When a sheriff interpleads upon a landlord claiming,

and one question is, whether the sheriff abandoned the seiz-

ure, the issue should not then be, ' whether at the time

of the seizure by the sheriff, the goods seized were the pro-

perty of the claimant a^s against the execution creditor,' but

should be, 'Whether there was a seizure by the sheriff at all,

and if so whether it was abandoned, and if there was a seizure

continuing in force down to the time of the application,

whether the rent due at the time of the seizure had been

paid in full.' In such a case, the landlord claiming, does

not raise any question as to the ownership of the goods. AH
he claims is his right to be paid under the Statute of Anne.""'

Where a receiver interpleaded, the issue was, whether

the claimant, a liquidator, or the ered.itors who had obtained

the receiving order, were entitled to the amount of a bal-

ance which had come to the hands of the receiver.^"

Other questions than a mere issue.—Other questions,

than the trial of a bare issue may be directed, such as the

validity of an execution creditor's judgment against credi-

tors generally, and that it shall be open to an attaching

creditor to show that the plaintiff's Judgment is void through
fraud, or as being a preference. ^^ One ])arty to the issue

may be ordered to make certain admis-sions at the trial, in

order that the real dispute between the parties may be

settled, and that the rightful claimant may not be defeated

by the absence of some link in the chain of formal proof."

As an issue is directed to ascertain facts, with a view to

ulterior proceedings, it has been said that there is no reason

^' Mucklestou v. Smith (1807), 17 Upper Canada C. P. 40.
" Flynn v. Cooney (1899), 18 Out .Pr. .321.
=" Leviisseiu- v. Mason (1891), 2 Q. B. 73.
" Leech v. Williamson (1884), 10 Ont. Pr. 22(5.

'^Pooley V. Godwin (1835), .5 N. & M. 400; 1 H. & W. 507.
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Avhy the court may not for such purpose vary the legal posi-

tions and rights of the parties, by directing that a partner-

ship, or bankruptcy, shall not be set up, or that a witness

wholly incompetent in point of law shall be examined upon

the trial.
°^

It is not proper to allow a claimant to add to the issue

a plaint against the execution creditor for damages for tres-

pass.'^*

Time from which title must be shown.—In stakeholder's

interpleader, the plaintiff in the issue must generally show

that the property was his at the time he made his claim.

In framing the issue upon a sheriff's application, the

general rule is, to make the party npon whom the onus is

placed, show that he was entitled to the goods at the time

of the seizure, not at the time of the delivery of the writ

to the sheriff. The substantial fact to be tried must ahvays

be, whether the sheriff rightfully interfered with the pro-

perty, in other words, can the claimant show, that when

seized, the goods were his as against the execution creditor.'-"'

In England from 185(5 to 1894 the goods of an execu-

tion debtor, as against a purchaser for value without notice

were bound from the time of the seizure by the sheriff, but

prior to and since this period, are bound from the time

the writ is placed in the sheriff's hands.^*^ In Ontario they

are bound from the tiuie of the delivery of tlu^ writ to the

sheriff to be executed,'' and the law seems to l)e. the same

in Pennsylvania.^*' It has been held in Xew South Wales,

that the lodging of the writ of //. fa. with the sheriff is a

judicial act and binds tlie goods from the earliest possible

liour of the day.^'"

^•MVoo.lfunl V. BosaiKiurt (1S4:'.I. ."> (^ H. p. •"-'Jl
:

1>. ^ M. -Hi"'-

"Oliv'T V. Lewis (ISSO), AV. N. 224.

•'Villi Evory v. Ross (ISCl), 11 Upptr (';ni:i.l:i C. 1'. l-">-'>;

Kooler v. IlnzU-wood (1SS4), 1 Man. 31.

'"lO & 20 Vict. Imp. c. 1>7. s. 1; T)*; tV ".7 Vid. Imp. c 71. s. KKt.

"Spp Out. Kulo S."!> of IMSS ami 20 Chark-s IL, c ri, s. IC.

^» Lnffortv v. Coniiirk (18741, 1 W. N. C. Pa. 2(;7.

''Tliomi)son v. Dc T-issa (ISSl). 2 New S. Wales I.. U. K"");

LovtT V. Shcpiicnl (ISi)ll. !>0 Law Times R-'iO.
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It has been pointed out in Ontario, that the form of the

issue follows the practice established in England under the

statute of 1856, which was not enacted in tliat Province,

and makes the question of title relate to tlic date of the

seizure, and not of the delivery of the writ to the sheriff.""

On this issue the question will arise, whether the property

Avas or was not bound from the time of the delivery of the

writ.*'^

Although the goods of a delitor are bound from the de-

livery of the writ, yet the property in them is not changed

by it, and is still in the debtor, and he may sell them sub-

ject to the rights of the execution creditor, to which they

will be liable in the hands of a purchaser,*^- from whom they

may be taken by the sheriff.""

In many cases it does not make any difference that the

plaintiff has to show title at the time of the seizure, because

he will generally have to show that the goods were his at

the time the writ was placed in the sheriff's hands, in estab-

lishing hivS claim to them at the time they were seized. In

some cases the issue has been as to the ownership at the

time of the delivery of the writ;''* in others as to owner-

ship at the time of the seizure, and always thus when the

property is only bound from the seizure.®^ In some cases

the issue has been, as to whether the goods during the cur-

rency of the execution were the property of the claimant

as against the execution creditor.""

If a claimant can show a valid' title to goods, and the

title had its origin before the seizure, it would of course be

•"> Whitiug V. Hovey (1885). 13 Ont. App. E. p. 14 .

"Levy V. Hart (1808). 7 N. S. Wales S. C. R. 142.
•*- Samuel v. Duke (1838). 3 M. & W. H22.
«= Patterson v. M'Kcllar (1884). 4 Out. R. 407; Roach v. Mc-

Lachlau (1892). 10 Ont. App. 49G; Breithaupt \. IMarr (1893), 20
Ont. App. G89.

"' Oveus V. Bull (1870). 1 Ont. App. 02; Feehan v. Bank of
Toronto (1800), 10 Upper Canada C. P. 32.

"^Vindin v. AYallis (1804). 24 Upper Canada Q. B. 9: Mc-
Master v. Milne (18.58). 2 Ont. P. R. 380; McDowell v. McDowell
(1804), 10 Upper Canada L. .T. O. S. 48. 1 Ont. Chy. Chamb. 19.

""Holden v. Langley (1802). 11 Upper Canada C. P. 407;
Paterson v. Langley (1802). 11 Upper Canada C. P. 411.
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fatal to his interests to have the issue, as of the time of

delivery.''^

If plaintiff fail to deliver issue.—If the plaintiff in the

issue fail to deliver it within a reasonable time, when no

time is mentioned in the order, a new order may be ob-

tained, or the original one amended, limiting the time for

its delivery; and if this is not complied with, a further

order may be made barring the claim, and directing that

the subject matter be delivered to the defendant in the

issue.^®

Issue sent to inferior court. — In England, when the

amount or value of the matter in dispute does not exceed

five hundred pounds, the High Court may order that any

interpleader proceeding pending, or to be commenced, may

be transferred to a county court."" Under this provision

the entire interpleader proceeding must be sent, and not

merely the issue for trial.
'^^

In Ontario, upon a sheriff's application, where the

amount claimed under the execution does not exceed $-100,

exclusive of interest and sheriff's costs, or where, in the

opinion of the court, the goods are not worth more than

$400 in value, the High Court may order that the issue shall

be drawn up and tried in the County Court of the county

where the goods were seized, or in any other county if it

shall appear more convenient, and all subsequent proceed-

ings up to and inclusive of Judgment and execution shall

be had and taken in the County Court. '^ And where the

amount of the execution, or the value of the goods, does

not exceed $100, the issue may br directed to be tried in

the Division Court, and thereafter all proceedings must be

carried on in that court. '-

"'Van Every v. Kdss (IS(il), 11 Upper riuiii.la ('. P. 333; Mc-

Mantor v. Milne (IS.'.S), 2 Ont. P .K. 3SC,.

""Stanli'.v V. I'erry (is;{(i), 1 II. \- W. tiU'.l; Sliiels v. Davis

aS.")0), () Upper Canada Q. B. (I'JS.

"'^•^17 & 48 Viet. e. CI. s. 17.

'"Vizard v. (Jill (is;».3j, 11.". L. T. Jo. li.V..

•'Out. Hule IILT* (1).

"Ont. Rule 112«j.
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These provisions apply only to sheriff's easels, and under

them stakeholder's interpleaders, cannot be transferred to

the County or Division Court.'-' It has been suggested,

however, that under old chancery powers, preserved in part

by the Ontario Judicature Act, issues in stakeholders' ca^ses

may be sent by the High Court to the County Court for

trial ;'^^but the order must be made by the court, and not by

a judge or the master ;^^ and in the absence of any express

direction, the issue may be tried before a judge without a

jury in the County Court. '°

It has been held in Ontario, that the Master in Chambers

has no jurisdiction upon the application of a defendant in

a county court action, to make an order that the county

court action proceed with the claimant substituted for the

defendant.''^

AVhen interpleader proceedings under the English Act

are transferred, by an order in the ordinary form, to the

County Court, the sheriff is not a party to the issue and

the County Court Judge has no jurisdiction to order him to

pay costs.''*

When the parties ask that an issue, by consent, be tried

by a County Court Judge who has no jurisdiction to 4iear

it, he nuiy refuse to try it, although it may be under the

order of a Superior Court. ''

It has been decided in Manitoba, that an issue involving

the title to land may be sent for trial to a County Court,

notwithstanding that in matters originating in the County

Court there is no jurisdiction to try such titles, as where

rent was claimed from a tenant by parties disputing each

other's titles.®'*

"Clancy v. Young (1893), 1-5 Ont. Pr. 248.
'* Clancy v. Young (1893), 1.5 Ont. Pr. p. 2.51; Teskey v. Neil

(1893), 15 Ont. Pr. p. 247.

-Thurlow V. Beck (1882), 9 Ont. Pr. 2(;8.

™ Wilson V. Wilson (1878), 3 Ont. Apn. 400.
'' Re Dolan v. Hooper (1894), Ont. Roliertson, J., in Chambers,

not reported.

^Temple v. Temple (1894), 10 R. 251: (53 L. .1. Q. B. .5.3(3.

'» Corcoran v. National Bank (1892). 20 Ir. L. T. & Sol. .1. 379.
«° Hough V. Doll (1895), 10 Man. 079.
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Issue suggested by court.—In a Canadian case, whero a

foreigner was arrested and his money taken possession of

by the constable, npon being discharged, he sued the con-

stable. Insolvency proceedings were also instituted in re-

spect of the foreigner, and the assignee sought to intervene

as plaintiff in the suit for the money. This Avas refused,

the court suggesting that the assignee sue the constable, so

that the latter might apply under the Interpleader Act, and

have the question determined upon an issue.
^"^

More than one issue may be necessary.—It sometimes

happens, when there are more than two claimants, that the

direction of a single is^^ue may not conveniently determine

who is entitled to the subject matter in dispute. This is

most likely to occiir in sheriff's cases. Thus where three

claimants each claimed dift'erent portions of the goods

seized, upon the sheriff interpleading, three separate issues

were directed. "-

In Ontario, the present practice is to direct as many

issues as may be necessary to fully determine the rights of

all the claimants, the issues to be tried together, or one to

be tried first, and others to follow, a-s may appear necessary

in working out the matter.'''' One of the rules in the On-

tario Judicature Act requires that in every matter pending

before it, the court shall have power to grant all remedies

any of the parties may appear entitled to in respect of every

claim properly brought forward, so that as far as possible

all matters in controversy between the parties may be com-

pletely and finally determined and multiplicity of proceed-

ings avoided.^*

In an earlier Ontario decision, wliich may now l)e con-

sidered a^s partly superseded, it was said, lliat if the execu-

tion creditor's claim is removed there is no I'urtliei- i-easeii

for the suit. Tlie different claimants nuiy then seille

"' M.-ll(.n V. XiclioUs (ISCS). 27 Tpp'T (':iii;i.l:i Q. B. KIT.

-^Anpcll V. Bndih'lcy (ISTT). L. It. .•', Ex. 1 >. -lit.

•^ Scliucr V. (ionldii (1S!».'',), Out., Rose. .!.. in ('liiiinliors, not
roprt/tcd; Cniuuli!!!! Hniik of ('oinuicrcc v. Danii-ls (1SI».3), Out.,

Boyd. C'., ii> CIumilnTs, imt nportrd.
"^ R. S. Out. 1S!I7, <•. r.1, s. ." (I'J).
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their rights as they may be advised among themselves, the

purpose of the issue being answered by its being settled that

the execution creditor iv« not to have his execution satisfied

out of the goods seized by the sheriff. In this case there

were two execution creditors and three other claimants, and

all five claimed the goods, the execution creditors disputing

each other's priority. It was held proper to direct two

issues only. In the first, one execution creditor to be plain-

tiff and the three claimants defendants, and the second be-

tween the two execution creditors as to the priority of their

Avrits. It was held that a claimant against an execution

creditor could not be joined with him, in an issue against

another claimant, and that where there is one execution

creditor and several claimants the proper order is to make

the creditor plaintiff and all the claimants defendants.**''

Jury.—The general practice is to provide in the inter-

pleader order in the first instance, whether the issue or

action is to be tried with or without a jury. It would seem,

that if nothing is said about a jury in the order, the issue

will be tried by a judge alone, unless a jury notice is served,

although formerly all issues were tried by a jury.^*^^

In Pennsylvania the following are usually considered

questions for a jury in interpleader matters: Change of

possession," delivery of possession, '^^'* whether negotiations

have been consummated,^^ whether building material has

been sold to the owner or his contractor,^'^ when a wife

claims as her separate property and the title depends on

the question whether the husband has neglected to provide

for his wife,"^ and generally when there is a conflict of tes-

" Merchants Bank v. Herson (188.3), 10 Ont. Pr. 117.
*" See Hamlyn v. Betteley (ISSO). G Q. B. D. 03: Levasseur v.

Mason (181(1). 2 Q. B. 73: Leeson v. Lemon (1881). 9 Ont. Pr. 103:
Maginnis v. Schwab (1873). 24 Ohio St. 342.

"Renninger v. Spatz (1889), 128 Pa. St. 524: :\lanileville v.

Dodge, 7 Knlp Pa. 13.

**Goddard v. Weil (1895), 1G5 Pa. St. 419.
"'Heere v. Pcnn Natural Bank (1894), 100 Pa. St. 314.

"» Keiser v. Esterly (1894). 100 Pa. St. 100.
=" Bernhart v. Mitchell (1887). 7 Atla. Repr. Pa. 283.
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timony as to ownership,''- or when an arrangement has been

by paroL"^

Applicant's position when order made.—As soon as an

interpleader order is made directing an action or an issue

between the claimants, all questions as to the applicant's

right to relief are concluded by the order f * the stakeholder

has no longer any interest in the proceedings to follow, and

cannot be heard in them or be affected by the final decree;

his duty as a stakeholder is at an endf'^ and if the appli-

cant die the claimants may proceed without reviving the

cause."" When the claimants are entering on the final

trial of their case, it is not competent for one of them to

vary the pleadings by amendment so as to raise questions

with the complainant touching the amount of the fund,

waste, etc.;" nor can they call upon the stakeholder to pay

over other moneys as to which he did not interplead. ""*

In the United States, although the parties to an inter-

pleader suit live in different States, the cause will not before

the complainant is dismissed be removed into a United

States court, because the complainant is not a nominal party.

He has no right in the subject matter, but there is some-

thing to be settled between him and the defendants before

the latter can litigate too-other.'''-'

Where issue filed and tried.—An issue, as soon as settled,

is filed, and thereui)on tlic parties get ready for trial, as in

an ordinary action. An Ontario rule provides tliat the

issue when settled shall be filed in the county in which it is

directed to be tried, and thereafter the proceedings are

carried on in such county, in the same manner as the pro-

ceedings in an action conHnriucd m siuli county, but ih*;

"- Iloiiylitdii V. Moycr, 7 Kiilp. l';i. tIS.

»=' Stoddiirt V. Price (IS'Jl), 143 Pa. St. 537.

"•Phillips V. KuaKiin (1874), 75 Pa. St. 3S1.

"'Temple v. Toniplo (1S04), 10 R. 2(Jl); Smith v. Kmi^'raiit In-

dustrial Saviiiiis Bank (ISSM). 17 N. Y. St. Rcp- •'^">'--- Halchcn v.

Crawford (1844). Sandf. Ch. 380 N. Y.; Andrews v. ILilli.la.v O^T.)),

03 ^a. 20.'',: Owinus v. Uli<.dcs (1880). 05 Md. 408.

"'AiKin (l(,85l, 1 Voni. :{51.

'"Ainln-vvs v. Ilaliiday (L870). 03 (l:\. 2<i3.

•'M>:ast Indian Ci. v. Canndon (18:!7l. 11 Hli;;h. N. S. 158.

""Leonard v. .(andson (is:!:!), li IMw. ("h. N. V. i:!(i.
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place of trial may be changed to another county.^ Before

this rule was ciuictetl, when no locality was pointed out by

the order, the proceedings were taken in the principal office

at Toronto.^

The issue should ordinarily be tried in the county where

the goods are seized, in -sheriff's cases, but where the sheriff

is to remain in possession of the goods of a going concern,

a speedy trial is so important, that for the purpose of secur-

ing it, the issue may be sent to another county, having re-

gard to considerations of expense and convenience.'

Notice of trial.—It has been held in Ontario, that notice

of trial of an interpleader issue must be given as in other

cases, although the order directs it to be tried at a particular

assize, because it is reasonable and convenient that notice

be given, in order that the defendant may prepare for trial.
"^

In Manitoba it has been said that if notice of trial be given

by a defendant in an issue, it will be set aside as irregular,

if the plaintiff fail to proceed the defendant should move

to bar him.^

The plaintiff in an issue is bound to proceed to trial

without delay, although no precise time has been specified

in the order. When a claimant comes in to stop an execu-

tion, he must not be guilty of unnecessary delay."

Where a claimant did not go to trial, and the execution

creditor applied for payment out of court, an order was

made that the claimant go down at the next assizes, that

the costs of the day should be paid forthwith by the claim-

ant, while the costs of the motion were directed to stand.'

Issue directed to stand.—Where the question in dispute

on an interpleader issue, may be decided in a pending action

to which all interested persons are parties, the trial of the

^ Opt. Rule 377.
= DomiQion v. Kilroy (1887), 12 Ont. Pr. 19.

3 Farley v. Pedlar (1901), 1 Ont. 570.

MYilson V. Dewar (18G6). 4 Ont. Pr. IS; Leeson r. Lemon
(1881), 9 Ont. Pr. 103.

• Plaxton V. ^Nlonkman (1884). 1 Man. 371; see also Douglas r.

Bnrnham (1888), 5 Man. 201.

"Conlau V. (1848), 12 Ir. L. Pt. 75.

'Kimberlev v. Hickman (1840), 1 Sanuders & Cole, 90.
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issue will be directed to stand pending the trial of the

action.^

In Georgia, where one claimant tiled a bill against the

stakeholder, and the other sought by injunction to restrain

him from paying the fund over, the court directed the fund

to be paid into court, and that the stakeholder should be

discharged from all liability. On appeal the court refused

to disturb the order, remarking at the same time that it

would have been more regular, if the holder of the fund

had tiled a bill of interpleader."

Discovery and inspection. — The English interpleader

rules provide that the ordinary rules with regard to dis-

covery and inspection in actions shall with the necessary

modifications apply to interpleader issues.^" In Ontario,

the rules which provide for examination and discovery, now

apply to issues as well as to actions." In Pennsylvania the

same practice prevails.^- Where one of the defendants in

an interpleading suit moves for a commission to take the

evidence of a witness, it should be upon notice to both the

plaintiff and the other defendant. ^^

The rule which allows one party to obtain discovery

from the other, applies equally between the defendants to a

bill of intiTpIcader. The only real contcbt is between

them, ami one defendant can he looked upon as the "oppo-

site party "" by the othi'r."

In an action of interpU'ader, where the defendants were

rival eUiinuints to a tin bo.x and its content^^ deposited in

the vaults of the plaintiff's, a safe deposit company, an order

"I'.iuwn V. X.^lscii (ISMl, 10 Out. Pr. 42.

"Simmons v. .^^•lllsfRl(l (1S(;4), 33 Ga. Siipp. 1).

'" Eng. Order LVIL, r. 1."'. For (k'C'isi(,n boforc the rules soo

White V. Watts (ISC,:.'), ;U L. J ('. P. ;?S1 : 12 C. P.. X. S. U<;7: In

re Mersey DoeJj H-.ard (l.S(i;!). 11 W. II. 2S3.
" Out. Kiih'S 4'.','.), 4(;t. Fur decisions Itefore tlie rules see

Canada Permanent v. I'orest (1.ST4I, (> Ont. Pr. jr)4; Dominion v.

Kilroy (ISST), 12 Ont. Pr. 1!».

'' Kil.i.se V. McKiidey. 47 L. I. Pa. 4.

'•' Hrymer v. Hmhanan (ITSSi, 1 Cox 12."; •.(•(• Alahama Code in

Aj>t)eiidix.

" Peikins v. .Morjj;an (1S!)!I|, :;3 S. 10. TO.") ((In.).
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for tlie inspection of the books, papers and contents of the

box, witli ])er]nission to make copies was held proper.^'^

Particulars.—Upon an issue directed on a sheriff's inter-

pleader, the execution creditor, defendant in the issue, i.s

entitled to an order directing the claimant to specify the

goods claimed by him, because if the goods not claimed

should be of sufficient value to satisfy the execution credi-

tor's debt, the issue would be a useless expense.^"

Non-suit.—A plaintiff may be non-suited on the trial of

an issue under the Interpleader Act.^"

Issue cannot be amended.—On the trial of an inter-

pleader issue, tlie issue as directed by the interpleader order

cannot be amended at the trial ;i'*
if either party is not sat-

isfied with the form of it, and desires to have it amended,
he must move in the original proceedings.^''

Scope of issue limited. — When an issue is directed to

determine whether certain goods are the property of one

claimant or the other, it is a statutory proceeding for that

purpose alone, and cannot be made to cover other matters;

thus where an interpleader was directed to determine con-

flicting claims to property distrained for rent, between the

landlord distraining and a third party claiming the pro-

perty or its proceeds, it was held that there could not l)e

rendered in such proceeding a judgment for money, for

the value of the property, in favour of the landlord against

the adverse claimant, although the latter had received the

property or its proceeds. *°

Matters reserved until after trial.—The practice upon a

bill of interpleader, when an issue is directed, is to provide

in the decree or order that all costs and other matters not

disposed of shall be reserved until after the trial of the

issue. The effect of this is, that the parties are required

^' Mercautile Safe Deposit Co. v. Hassov (lS9<i). 1 X. Y. Law
Rec. 59.

'° Price V. Pliimmer (1S7S). 2(! W. R. 0S2.
" Bryson v. Clandinau (1850), 7 Upper Canada Q. B. 198.
'" Grant v. Hill (1863), 5 Phila. Pa. 173.
"Shin«ler v. Holt (18()1), 30 L. J. Ex. 321: 7 H. & N 65-

Price V. piummer (1878), 2() W. R. 082.
=°Bartlett v. Loundes (1890), 34 W. Va. 493.
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to go back to the tribunal directing the issue for further

directions, and a final order after the trial is ovor.-^

Formerly this was also the uniform practice under the

English Interpleader Act. After the trial of the issue, the

matter went back to the judge at chambers, subject to this,

that he was then obliged to accept the findings upon the

issue as one of the facts in the case, and he would then make
his order and settle what Avas to be done under the circum-

stances.^^ When the interpleader order was made in cham-

bers, it was necessary to go back to chambers for the final

order, the court had no jurisdiction under such circum-

stances. In England it was necessary to go back to the same

judge in chambers, but in Ontario, any judge in chambers

had jurisdiction.-^

Under a recent English rule, which is also in force in

Ontario and other Provinces, the court or judge who tries the

issue may finally dispose of the whole matter of the inter-

pleader proceedings, including all costs not otherwise pro-

vided for.-* Tlic judge who tries the issue, proceeds and

makes an order upon it, in the same way as the judge at

chambers formerly did,-'' and in making such order he acts

as a judge in chambers.-** The rule wisely prescribes that

the judge who tries the issue shall be clothed with the power,

if he choose, of finally adju.^ting all the rights of the parties,

instead of the judge at chambers. It confers upon the

judge sitting to try the issue, all the authority and all the

functions of a judge sitting in chambers. The judge trying

•-'
S(.(! Kt'bi'l V. Philpc.t (IS.*?!)), I) Sim. 014.

-' Discount Banliing Co. v. Lambarde (1893). 2 Q. B. ;::2I): V,:\ L.

.1. Q. B. p. 23.

"Biu-K V. Sc-hoficUl (1S42). 2 Dowl. N. S. 201; Marks v. Ridg-
way (1847), 1 E.\. 8; Scwoll v. Buffalo (18.">»;>. 3 Vppor Canada li.

.7. O. S. 2!t; 2 Ont. Pr. .">(;: Comnicninl Bank v. (Mark (IS.".!. 1

Ont. Pr. 270.
" Eng. Order T.VII.. r. 13; Ont. Knle 1114.
"Dis-ouiit Banking C<>. v. I.anil.ardo (1S;»3), 2 Q. B. 32!»; 03

T.. .T. Q. B. p. 23.
'" Fi.'ld V. Kivington (1880). ". T. B. B. 042; Mat-nair v. Auden-

sl-nw (18!)1), 2 Q. B. r.02; (m L. T. 2!)2.
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the issue, certainly can better adjust the rights Avith know-

ledge of all Ihe circnnistances, than a jndge at chambers,

hearing that ])art of tlie case afterwards.'-'

It is to be observed that this rule is not directory, and

conseqnently the old practice is often still followed of al-

lowing the matter to go back to chambers, when it is not

convenient for the trial Judge to make a final order. It has

been held in Ontario that the trial judge must at any rate

dispose of the costs of the issue.-^

Interlocutory matters.—In addition to the matters to be

disposed of after the trial, there are, as in any action, many
interlocutory matters which may have to come before the

court previovis to the trial. These applications are heard

in chambers where the original order was made,-" or by the

judge of the forum to which the issue is sent for trial.^*^

Thus it may be necessary to go back to the original tribunal

for an order adding a new claimant after an issue has been

directed,''^ or where either party is not satisfied with the

form of the issue and desires to have it amended."- Al-

though the interpleader order directs the issue to be tried

at a particular sittings, still, in case of any accident pre-

venting the trial, as upon a jury failing to agree, the judge

presiding may adjourn the trial to a subsequent sittings.^-"

If a claimant fail to deliver the issue, or neglect to bring

it to trial, or abandon his claim, which is the same as if the

issue had been found against him, or make any other de-

fault, the other claimant may then move in the original

-Bowen, L.J., Macnnir a-. Audensliaw (1891). 65 L. T. p. 294;
2 Q. B. .502.

-"Grothe v. Pearce (1893), ir> Out. Pr. 432.
"-^ Swain v. Stoddart (1888), 12 Out. Pr. 490.
'» Robinson v. Richardson (1872), 32 Upper Canada Q. B. 344.
'''Bird V. Mattliews (1882), 40 L. T. 512.
" Shinglt-r v. Holt (18(jl). 30 L. J. Ex. ;i21. 7 H. & X. (•)5: Price

V. Plummer (1878), 20 W. R. 082.

''Robinson v. Richardson (1872), 32 Upper Canada Q. B. 344;
London v. Morphy (1885), 11 Out. Pr. 80; but sec Kcbcl v. Phil-

pot (1839), 9 Sim. 614.

M.L.I. 13
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proceedings to have the defaulting chiimant barred^ or to

have the interpleader order rescinded as the case may be.^^

It is not proper for an execution creditor to move to

rescind an interpleader order, when the sheriif has impro-

perly handed the goods to the claimant. The claimant's

position must he considered, he has been deprived of any

action against the sheriff, and has been remitted to pro-

ceedings under the interpleader order, and there is no rea-

son why he should be turned to another mode of proceed-

ing in order to establish his right to the property.^"

Where an act of Parliament passed subsequently to the

making of an interpleader order, had the effect of rendering

the trial of the issue useless, the court discharged the ori-

ginal order.-"'

Final matters.—When the trial judge lias determined

which claimant is entitled to the subject matter, as directed

in the issue, among the further questions to be dealt with

in chambers by the trial jndge or by another judge or a

master are: the barring of the unsuccessful party, a direc-

tion that the successful claimant shall receive the subject

matter, or the fund if money has been paid into court, or

his bond for cancellation if he has previously taken the

goods upon giving security, that he be paid his costs of the

interpleader application of the issue and the final order, and

any amount deducted from the proceeds of the subject

matter or the fund by the applicant for his costs and

charges, and provision for the appelkmt's costs if they have

not already been provided for.

When it is necessary to go back to chambers for the de-

termination of any of these matters, the application shoidd

be entitled in (lie cause in which Ihe interpleader order was

"'Stniilc.v V. i'liiy (l.s:!<i), 1 11. A: W. (Xiil; 1 »c Uotlischild V.

:\Iorris<.ii (ISilO), 24 (^ B. 1). 17)1); Scwcll v. liuflnlo (IS.'iC), !} T'ppor
('!iii:i(l!i L. .(. (). S. 2!t: Sliiels v. Dsivis (is.Kh. c, ITpix-r Ciinad.-i

Q. P.. t;iiS; I'la.xtou v. Moiikuian (l.SS-1). 1 Maiiilul.M ;',71 : Levy v.

Mollifion (18G4), .T N. S. Walr-s S. r. U. 8|.

"Howe V. Marliii (ISOO), C Maiiilnl.a (il."i.

'"Liickiu V. Simiisoii (l.S4(i), >S Scutl CTtl.
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made, and not in the issue.-' The successful claimant will,

upon production oi" the record, obtain his order as of
course.^'^ Before moving for an order for his costs the suc-
cessful claimant should first demand payment of them, or
he may be refused the costs of his final order."^

The successful party moving must notify the other
claimant of his application, but as a general rule there is

no occasion for serving notice upon the applicant. It has
been held in Ontario, however, that it is proper to notify

the sheriff and he is entitled to his costs of attending.*"

One question to be disposed of, may be the sheriff's costs

and expenses.-*! The sheriff should have an opportunity of

intimating whether he desires his strict order for costs

against the execution creditor.'- It would seem, therefore,

that an execution creditor should notify the sheriff, while

there is not the same necessity for a claimant who succeeds

doing so.

Arrangement by consent.—AVhere the parties agree out

of court to vary the terms of an interpleader order, a sheriff

is justified in acting according to their agreement, without

any subsequent order, '^ but he cannot be compelled by the

parties to do so.** The claimants being the real parties in

interest, it is competent for them without regard to the

applicant to make such an adjustment of the controversy

as they may think best, and so end the suit.*^'

^'Levi V. Coyle (1843). 2 Dowl. X. S. 932; Elliott v. Sparrow
(1S35I, 1 H. & W. 370; Matthews v. Sims (183G). 5 Dowl. 234;
Sewell V. Buffalo (185()), 3 Upper Canada L. J. O. S. 29; Gladstone
V. McDoDell (1858), 4 Upper Canada L. J. O. S. 210; Salter v.

McLeod (1864). 10 Upper Cana<la L. J. O. S. 299: Tavlor v. Clark
(1855), 1 Ont. Pr. 276; Commercial v. Clark (1855), 1 Out. Pr. 276:
Stewart v. Smith (18.51), 1 Phila. 171.

^Macpherson v. Xorris (1857). 3 Upper Canada L. ,T. O. S. 49.
""Bowen v. Bramidge (18.33), 2 Dowl. 213.
^Gray v. Alexander (1884), 10 Ont. Pr. 358; but see contra.

O'Brien v. Bull (1883), 9 Out. Pr. 494.
'^Reid V. :Mxirphy (1887). 12 Ont. Pr. 3.38.
'- Smith V. Darlow (1884). 26 Chv. D. (i0.5.

«Hackett v. Bible (1888), 12 Ont. Pr. 482.
« Discount Banking Co. v. Lambarde (1893). 2 Q. B. 329; 9

T. L. p.. (511.

^ Hortou V. Baptist Church (1861), 34 Vermont 309.



CHAPTER YIII.

THE INJUNCTION.

Object of the injunction. — The injunction, or stay of

proceedings, in interpleader, is always the chief ohject which

a harassed stakeholder or del)tor has in view, as it protects

him hy staying actions or suits which have been actually

commenced,^ and hy restraining the institution of threat-

ened or prospective ones. The injunction is almost always of

course, if the case he a ])r<)j)er sul)ject for interpleader."'

Terms " injunction." " stay of proceedings."—The ca<;cs

in which courts interfere, 1)y way of injunction, are usually

classed under two heads, (1) injunctions to prevent the in-

equitable institution or continuance of judicial ])roceeding5,

and (2) injunctions to restrain wrongful acts uiU'onnected

with judicial ])roceedings. It is in the first of these classes,

that the injunction granted in interpleader suits lies, and it

will be found, that the I'lpiitahk' ])riiici])le and practice

of staying and preventing vexatious actions is now em-

l>odied in most interpleader codes, or in the procedure

under them. AVheii the expression 'stay of proceedings'

is used, instead of ilic Icnu injunction, it is a mere change

of name, and not of the nature (if the ])roceeding.

Actions against stakeholder. —.\s already pointe(l out, if

a stakeholder makes out a case ])roper for inter])leader, the

claimants' actual or threatened actions against him, for

inilinnl V. Hiiiisuii |1SS-_>|. 21 Cliy. l>iv. Cit.

M'niwsluiy v. 'I'liuiiiloii (is:!7i. 'J >[. i"v
(

'. p. T.t. r.csMiil v.

W.khI (1S7!I|, VI {'hy. l>iv. p. e..".it.
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the subject matter, will be stayed as a matter of course;"

and it does not matter that one claimant does not appear

and is barred.*

A person obtaining an interpleader order is obliged to

obey the directions of the court, and so, when goods are

sold by a stakeholder under an interpleader order, it is the

act of the court, and a claimant cannot afterwards sue the

stakeholder for damages for such conversion.^

After a Scotch action of multiplepoinding, a successful

claimant was not allowed a judgment for damages against

the stakeholder, under the following circumstances:—

A

bank held debenture stock in a railway for three customers,

on the announcement of a new issue two gave instructions

that they would take a share, but the third did not at once

answer the bank's letter, the stock was over subscribed and

the railway i^ssued proportionate amounts; the bank again

wrote the third customer who replied that he would take

his proportion, and he instructed the bank to sell the stock

for him. The other two claimed the whole allotment, and

the bank raised an action of multiplepoinding, and in the

end the third customer's claim was sustained. He then

sued the bank for damages, in not selling when instructed,

as the stock afterwards fell. It was held that the bank was

justitied in what it did. and was not liable.*'

Rule as to protecting the sheriff.—Sheriffs acting bona

fde are entitled to, and will always receive, the protection

of the Court.' The English Interpleader Act was made in

relief of sheriffs, and the consequence is, when a claimant

IS brought before the court, he is deprived of his action

against the sheriff, and is nuide to join issue with the ex-

ecution creditor."^ The claimant Avill be barred of any ac-

' Ci-awshay v. Thoi-nton (1837), 2 M. & C. 1: Heuders^ou v.

Garrett (18.58), 35 Miss. 554; Fowler v. Lee (1839), 10 G. & J.

(Md.) 358.

^M'Elherau v. Loudon (188G), 11 Ont. Pr. 181.
'Ross V. Edwards (1894), Out. Ct. of Appeal. Osier. .1., not

reported.
" Douuall V. National Bank (1892), Ct. of Session 20 R. 8.
' Gregory v. Slowman (18.52). 1 E. & B. p. 309.
^Bellhouse v. Gunn (1861), 20 Upper Canada Q. B. 559.
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tion against the sheriff whether he maintains his claim, or

refuses to come into court to establish it.** The sheriff will

also be protected although the execution creditor nifiv not

apjiear.^*^

In Pennsylvania, the sheriff' is freed from all liability

to the claimant, the execution creditor, the execution deb-

tor, the person in possession, and all other persons who have

knowledge of the seizure.^

^

If, however, a sheriff enters the premises of a stranger to

the writ, and there seizes and takes away goods, as the pro-

perty of the debtor, he will not, upon interpleading, receive

the usual protection, Avhen it appears that a substantial

grievance has lieen done to the person Avhose premises are

thus entered.^-

It has been held in Iowa, that the statute there in force,

which allows a sheriff to interplead, has reference only to

actions for the recovery .of s^jecific personal property -seized

by him, and does not allow the substitution of the attach-

ment plaintiff for the sheriff in an action agaiust llie latter

for trespass committed in executing the writ.^^

In Pennsylvania the granting of an interpleader issue

does not relic\i' the sheriff' from responsibility for a prior

trespass in levying on goods in the jiossession of a stranger,

which are subsequently sold on the claimant failing to give-

security, in such a case the sheriff' in orcU'r to protect him-

self should a])})ly for an interpleader before making an

actual levy. He will be protected however from all acts

done after the order is made.^*

Where it was cliarged that the sheriff had been guiliy oC

misconduct after the seizure, and the execution creditor

not appearing was barred, an order was made Ibat Ibe claim-

ant sliould be at liberty to commenee an act ion against Ibe

•^

"l.iu-yj-Uro V. IIinil)ort (18S.T), lO'.l P:i. St. 7>]T>.

'"McCoin V. Eslicr. T. iV- II. Vv. I'.-i. Sr.. 1i:?!).

" I'a. I». L. No. SO of LSHT.

"Do Coppctt V. B.inictt n!»01), L'l 'Pimis L. K. 2T.\ (C. \.)
" Sp.Try V. Kthridu'.' (1.«^S(ii, 70 lown 27.
'* Ziicliiuiiis V. Tolton (lS7tH, !I0 Pn. St. 2S0.
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sheriff to try whether the claimant had sustained an\' dam-

age, and if so what amount, through the misconduct of the

sheriff subsequent to the seizure.^^

When a sheriff, in levying an execution, enters the pre-

mises of a person other than the execution debtor, and

there seizes goods believing erroneously that such good*

belong to the debtor, he may, in interpleader proceedings,

be protected against an action for trespass to the lands, as

well as against an action for seizure of the goods, provided

he has not acted wrongfully and has not exceeded his duty.^'"

If an action has already been commenced agaimst the

sheriff, it will be stayed upon the interpleader applica-

tion.^' It is not proper for a claimant to bring an action

against the sheriff' before the latter has had time to inter-

plead, if he do so he will be ordered to pay his own costs,

the claimant should wait and see the result of the notice

which he has given the sheriff;^* and pending the inter-

pleader an action will not lie against the sheriff.^^

It has been decided in Iowa, that the statutory provi-

sions which allow a sheriff who has been sued to interplead,

are unconstitutional in so far as they assume to discharge

him from liabilit}', because they deprive the plaintiff of

rights which are in the nature of property, without due

process of law.^"

When, in a sheriff's interpleader order, a clause is in-

serted that no action shall be brought, the words "no ac-

tion" mean, no action against the sheriff,-^ and when the

order so provides no action can be brought. --

"Lewis V. Joues (iSSGl. 2 M. c^c W. 2U3.

"Winter v. Bartholomew (18.50), 2.5 L. .J. Ex. 02:. Smith v.

Critchfield (188.5). 14 Q. B. D. 873: see to the contrary Abbott v.

Eichards (1846). lo M. & W. 194: HoUier v. Laurie (1846), 3 C.

B. 334: see also chapter YI.
'•Booth T. Preston (1800), 3 Ont. Tr. 90; En?. Order LVIL. r.

0; Ont. Rule 1106.

^'Hilliard v. Hanson (1882). 21 Chy. Div. Ot).

"Kleber v. Hamilton (1878). 20 P. L. .T. Pa. 100.
=" Sunberjr v. Bat>cock (1883). (il Iowa 601: Maish v. Littleton

(1SS3). 02 Iowa 10.5.

-^ Hooke V. Ind Coope and Co. (1877). 30 L. T. N. S. 467.
== Winter v. Bartholomew (18.50), 25 L. J. Ex. 62; Smith v.

Critchfield (1885), 14 Q. B. D. 873.
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As a general rule the order protecting the sheriff covers

an action by the execution creditor, as well as by the claim-

ant. An execution creditor can only sue the sheriff when

he has been guilty of some negligence in executing the writ,

and sometimes the creditor's right of action against the

sheriff for such negligence has been reserved by an inter-

pleader order.--'' It has been said, that in an action against

a sheriff for not selling under an execution, he may set up

the title of a third person, though the latter does not join

issue, imder the rule for an interpleader.-*

Whether a sheriff has seized under special instructions

from the execution creditor or not, if the creditor takes

an issue with tlie claimant, the order gives the sheriff full

protection by directing that no actions shall be brought

against him for the seizure.-^ But, if on the sheriff's appli-

cation the creditor declines an issue, and disavows the act

of the sheriff in seizing, he will be barred from the goods

and from bringing an action against the sheriff, but the

sheriff will not be protected from actions which the claim-

ant may bring.^®

AYhere a sheriff without special instructions seized under

two writs, and a claimant appearing, the sheriff applied for

an interpleader, Avhen one creditor took an issue with the

claimant while the other disavowed tlie seizure, an order

was made on tlie 1irst writ directing an issue and protect-

ing tlie sheriff', and on the second his application was dis-

missed with protection to the second creditor only. Under

these circumstances the i liiiiiiiint sued the sheriff for wrong-

fully seizing iiiuh'r the second writ, and obtained a verdict.-'

Execution stayed until issue determined.—When a sheriff

withdi'aws upon the (daiinani paying money into court, or

giving security, the execution is stayed, and the execution

creditor cannot have a I'el ui-n. or issue a second or alids fi. fd.

-' HnickciilMM-.v V. Lainic (lS:{-t), :.! Dowi. ISO.

"('oinnioii\v.';:ltIi v. Mvu:*''' (IHC.l), I I'liilM. I'li. l^.'.S.

-• BcllflK.nsc V. <:inm (ISCD. 20 ri.pcr ('.mimiIm (.>. P.. ">'.).

"•Miiy V. II.iwliiiKl (IS.-'.M. lit TpixT CmuikI;! (,). I'., tin.

".ToliMsoii V. .M.-iclnii.il.l (lS(i:',i, 2:5 Ui)|MT C;iii;icla <J. I'.. IS!',.
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Tiiitil tlic issue lias been determined. TJntil sucli time the

sheritr caunot tell whetlier he should make a return, or

proceed to levy on other goods, or if there are no such goods,

make a return of nulla hona.-'^

In Scotland it has been held, that the mere existence of

an action of multiplepoinding, in which an execution credi-

tor is involved, is no bar to the execution being proceeded

with.-'* The process does not stop the race of diligence or

execution, and it has been said that it would be a strange

result if it did, considering that multiplepoinding often de-

pends in the Scotch courts for a great number of years,

twenty and thirty and more being knowu.^"

Sheriflf's position when relief refused.—If the application

of a sheriff be refused, it is always open to the court to give

him further time to return the fi. fa. or the process, which

leaves him to perform the duty cast upon him by law,

as best he can, but he will be allowed a reasonable time to

make his return after his application is refused. -^^

Time for objecting to relief.—The time for disputing the

applicant's right to the protection of the court, is when he

first applies for the order to interplead. If a claimant has

appeared in court upon the application, it is too late for

him afterwards to impugn the applicant's right to relief,

when the money has been lodged in court, or after a rule

for an interpleader has been made absolute. '^-

When protection may be lost.—A person who has ob-

tained an interpleader order, must follow its terms ini-

plicitl}', or he may lose hi%s protection. Thus, where pend-

ing the trial of an issue, a sheriff took an indemnity from

^-Ex i<nrte Ford (ISSU). 18 Q. B. D. :](ll): Augell v. Baddelev
(1877), L. E. 3 Ex. Div. 49; Burns v. Toner (1872). 9 Phila. Pa.
37: but see an early decision Cleaver v. Fisher (1842), 2 Dowl.
N. S. 292.

=«Fersuson v. Botlnvell (1882), Ct. of Session 9 R. G87.
'" Smith V. Grant (.18()2), Ct. of Session. 24 D. 1142.
"' Rex V. Sheriff of Herfordshire (18,3()), 7^ Dowl. 144; 2 H. &

TT.^ 122
^= Alexander v. Handy (1848). 11 Ir. L. R. 328: Grant v. Han-

cock (18<;3). 7> Phila. Pa. 193; San Francisco Savings Union v. Long
(1898), 55 Pac. Rep. 709 Cal.
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the execution creditor and s^^elling the goods paid the pro-

ceeds to the creditor, the chiimant having succeeded ob-

tained an attachment against the sheriff for selling in viola-

tion of the interpleader order, obtained at his own instance

and for his own protection.'^'' If a sheriff improper!}' with-

hold goods, after an interpleader issue has been decided in

the claimant's favour, he will give a new cause of action

against himself.'''*

Order without jurisdiction.—Officers of the court are not

protected, in respect of process executed under an inter-

pleader order made without jurisdiction, though good on

its face, if such order has been obtained on their own ap-

plication.-''"

Pro3edure when sheriff disobeys order.—If a sheriff dis-

obeys an interpleader order, the proper way to proceed

against him, is by way of motion for a writ of attachment,

for on such a proceeding the court can regulate tlie conduct

of its officer. Wliere a sheriff allowed the landlord to take

the goods pending the trial of an interpleader issue, and

the latter sold them and had nothing left after satisfying

the rent and taxes and expenses of sale, the creditor, having

succeeded in the issue, obtained an attachmeut against the

sheriff, because there was no claim for rent which he was

justified in acknowledging."" But where the debtor was

adjudicated a l)anknipt, after an interpleader order had

been made, and upon the messenger entering the sheriff

withdrew leaving him in possession, the court refused an

attachment against ibe sheriff, at the suit of ihe execution

creditor for couiciii])! in not ])rocc('diug to a sale pursuant

to the order.'"*'

If any person ((unphiins of Ibe sbcrilf's conduct uudcr

an inter])leader order, another course for j^uch ium-simi is

to move for direct i(ms under tbc intcridcadcv (U'dcr. to

regulate the shcrid'. wlio is acting i'^y tbc court, mid not to

•" IIimmI.tsoii v. \y\\,\,- l\SA'.)). ."> T'|.|i.M- CmikhIm Q. K. ".S.".

"Mc-Colliiin V. Ken- (ISCJi. S V\>\n-v CaiKiilii L. .T. (). S. 71.

"Spccrs V. i)ii>.';,'(Ts (iss.-.). 1 <'. \- E. no;',.

»" Miiclcnn V. AiitlK.nv (lSS4i. f, Out. .'5:?0.

"('(.llins V. Cliff (ISd.-,). ,S L. T. X. S. U\i\.
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comniGiice an action. Tlius, wlicrc, under an interpleader

order, a sheriff was to remain in possession of a stock of

goods in a store, and to continne the business until the

claimant should give security, or pa}' the amount of the

execution into court, the claimant in the meantime to pay

the sheriff's possession money weekly, and after being in

possession for about a week, the sheriff offered the goods

for sale, but they remained unsold for lack of bidders, the

claimant, who was also landlord of the premises, then

brought an action against the sheriff for rent from the time

the goods were offered, and for damages, the action was

dismissed, because the claimant should have moved in the

interpleader proceedings.^^

A sheriff having improperly delivered goods to a claim-

ant, and the execution creditor finding it useless to proceed

with the issue, inoved to rescind the interpleader order, it

was held that relief could be obtained for the action of the

sheriff without rescinding the order. The order protects

the sheriff in respect of his acts prior to its being made,

but not for acts in contravention of its terms, or in breach

of duty under it. If a sheriff has improperly committed an

act, from which the execution creditor has suffered dam-

age, the latter should have his remedy, but the sheriff

ought not on that account, to lose the protection wdiich the

order gives him in respect of his prior acts. If the order

were rescinded he would be exposed to the risk of actions

by the claimant, as well as by the execution creditor. ^^

If order rescinded without notice to sheriff.—Where an

interpleader order provided that no action should be brought

against the sheriff, and was subsequently rescinded owing

to the default of the execution creditor in failing to return

the issue, it was held, that the claimant had no cause of

action against the sheriff for the original seizure.*'^ The

sheriff had sold under the order, as he was bound to do, and

3speai-ce A-. Armstrong. Out.. Itnse. .T.. 21 Dec, 1893, un-
reported: Bntler v. Lloyd (1849). 1 Ir. Jiir. O. S. P,l.

=^ Howe T. Martin (1890). G Man. Ciir..

*' Martin v. Tritton (1SS4), 1 C. & E. 220.
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if he had not done so, wouhl have rendered himself liable

to an attachment.

An interpleader order having been set aside at the in-

stance of an execution creditor, the sheriif delivered the

goods to the claimant. The creditor then sued the sherifl^,

but his action failed because he did not show that the goods

belonged to the debtor, and the order having been set aside

the sheriff was not bound by it."

When sheriff ordered to withdraw.—AVhon, upon a sher-

ilf's application an order is made for him to withdraw he

will, if his conduct has been proper, receive his usual pro-

tection. *-

Personal actions against stakeholder. — The injunction

which an interpleader order affords, protects an ordinary

stakeholder from all actions which have been, or may be,

commenced to recover the property in dispute, but leaves

the claimants at liberty to prosecute any personal actions,

which they think they can maintain against the person

interpleading, for special damages. ^^

If order contains no protecting clause.—If a person seek-

ing relief is not protected l)y an interpleader order, direct-

ing an issue between the claimants, although obtained at

his own instance, he is still liable to an action, even by the

unsuccessful claimant, but only as to matters apart from

the title of the subject matter, such as damages for breach

of contract.** If, after an order witliout protection, the

unsuccessful claimant commence an action for damages for

conversion, the stakeholder is not entitled, before appear-

iug, to liave the action against him stayed, as 1)eing improper

and an abuse of the ijroct'ss of the court.*'

Actions before foreign tribunals.—it has already been

pointed (int. that a f<ireigner residing without tlie jurisdic-

tion mav be a elainiiinl in interiileaiii'f jn'oceedings. and tlu3

*'l)j\l'.).' V. Iluttiiii (ISCO). 1!» V])])rv (".iniHl.i <^ H. .''.:'>4.

"Stem V. ToKiuT (IMtSi. 1 Q. B. :'.T.

" F(ir llic liiw on this siilijcct see (.'h.-ipttT \'l.

*< Rdss V. Kihvnnls Out. Ct. of App.. K'.tli N-'v.. IS'.M. not

i< portcfl: scf nlso Ayhviii v. Evniis (1SS2). .VJ I.. .1. ('liv. in."..

'IIoss V. Kdwanis (IS'KSi, l.". Out. Pr. I.'.n.
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decisions show that the courts will sometimes allow service

of a smnmoDs, petition or notice upon the foreigner abroad,

although they will have no authority to enforce any order

which may be made, except in so far as it may enjoin the

foreigner from afterwards commencing an action, within the

jurisdiction against the stakeholder.*"

The case of one claimant suing the stakeholder at home,

and a foreign claimant suing him abroad for the same sub-

ject matter, is not analogous to the case of the same plain-

tiff suing in two different countries for the same property.'*'

The home court cannot act against the foreign tribunal,

and lience no interpleader can be effectually decreed, be-

cause it can not enjoin the foreign action, if an action is

proceeding, nor act against the person of the foreign claim-

ant, because he is not within the jurisdiction, to any greater

extent than above mentioned.*'^

It has accordingly l)een held in the United States, that

interpleader will not 1)e awarded if the absent claimant is

suing in another State, at the time the stakeholder seeks

relief. There is no jurisdiction to atTord relief by way of

interpleader when the court applied to has no power to stay

actions commenced l)y the claimants in other courts.-*^ And
payment into the home court will not protect the stake-

holder from having to pay over again under a foreign judg-

ment.""

Recent view in Ontario.—Another view has been taken

in Ontario, and interpleader has been allowed, where one of

the claimants was suing in a foreign jurisdiction. The
stakeholder was in danger of being sued in Ontario, although

the pending action was abroad, because it was vsaid, that it

^"Credits Gernndtmse v. Van Weede (1884). 13 Q. B. D. 171;
Ite Bustield (1880). 32 Chy. Div. p. 1.31: Eschger v. Morrison (1890),
(5 Times L. R. 145; and see ante p. 107 pr s-'f/.

*' See McHonry v. Lewis (1882). 22 Chv. Div. 3!)7.

*'See Hyraan v. Helm (1883), 24 Chv." Div. .^^31; Seluivler v.

Pelissier (1838), 3 Edw. Chy. N. Y. 191; Harris v. Bank of B. N.
A. (1900), 19 Ont. Pr. 51.

'' Orient v. Sloan (1888). 70 Wis. (Ul : Walsh v. Khali. C. Knip.
Pa. 483.

'"Barry v. Equitable (1873), 14 Abb. Pr. X. C. N. Y. N. 385.
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was only by subsequent proceedings in Ontario that a judg-

ment obtained elsewhere could probably be enforced. Pro-

ceedings at home can reasonably be anticipated, and it is

but right that a stakeholder should have an opportunity of

preventing them, and so if possible avoid the trouble and

expense of defending actions in ' foreign jurisdictions, by

inducing the rival claimants to litigate thdr claims in one

proceeding in the applicant's home courts. It must be

borne in mind that foreign claimants cannot be compelled

to appear, or be prevented from pursuing any remedy which

may be open to them, in the courts abroad. If the stake-

holder have property abroad exigible in execution under a

judgment in the foreign court, he may find himself in an

unfortunate position if he takes an interpleader at home.

It may be, however, that the foreign courts will prevent

any real injustice from being done in such a case.^^

Other cases.—If both claimants reside in the same juris-

diction, and one of them commences his action in a foreign

court, the home court may award an inter])leader on the

principle that it can then act against the person of the

claimant suing abroad, and thus compel him to stay his for-

eign action; l)ut it would Ijc subject to the rule, so far as

applicable, tliat in doul)le actions by the same plaintiff, it

is not vexatious to bring the same action in two countries

wlien there are sul)stantial reasons ot 1)enetit to tbe plain-

tiff from so doing.''-

But, as has been pointed out, interpleader has been

awaivied in many eases where the claimant is in another

State or country and has nol instituted an action; and it

will be found as a general I'ule, that a foreigner or absent

claimant asserts his claim through some attorney or ngent

within the jurisdiction, and submits to the jurisdiction, and

lliat the (piestion ol' his being a I'oi'eigner does not arise,

until he is dii'ecte<l to giv(> securilv for costs if such direc-

tion is ])i'oper.''''

' Kf ('<iiiriM!.,'r;itiuii Lif.' .\ssii. (liMMIt. ID Out. Tr. IC, SO.
" McIIcnry v. licwis (ISSlJ). L'2 C'iiy. Hiv. ."'.DT: rcniviiin CiDiiin

Co. V. Hdckwoldl nss:',!. -2:', Cliv. T>iv. lili.".; Sdnivl.T v. IVlissior

(183H). :i K(hv. Cli.v. \. V. ini.

'"' S('(! casi'S citi <l miller Scciiiilv for dists.
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When the foreign claimants appear in an interpleader

suit, the proceedings nmst be disposed of according to the

law of the State or country in whicli they are instituted.''*

Interpleading in two countries.—Where a stakeholder

had taken in Scotland proceedingvs in the nature of inter-

pleader, called there an action of multiplepoinding, and be-

fore a decision ^^as given one of the claimants sued the

stakeholder in England, the English court held, that the

stakeholder, a Life Assurance Society, having admitted that

they had .no interest in the money claimed, must pay it into

court without being indemnitied by the plaintiffs from hav-

ing to pay it into court in Scotland, although the practice

of the Scotch courts might be to require this to be done,

notwithstanding the payment of the same into the English

court.
•'•''

United States Courts.—So, when a stakeholder files a bill

of interpleader in a Circuit Court of the United States, that

court has no power to restrain or interfere with a suit pro-

secuted by one of the claimants and pending in a State

Court, by enjoining the further prosecution of such suit.

If however the second claimant is suing the stakeholder in

the Circuit Court, this latter court, while unable to decree

an interpleader, will stay all proceedings in its own court,

until the suit in the State Court can be determined.^"

In the same way, when an interpleader bill is brought in

a State Court, that court cannot enjoin an action brought

by one of the claimants in the Circuit Court of the United

States, because it is against jjublic policy, and the comity

due from the courts of one State to those of the United

States, to enjoin the prosecution of suits previously com-

menced and pending before them.-^'^

Actions between claimants.—When there is a claimant

at home and a claimant abroad, and the former receives

MVhitridge v. BaiT.T (1874), 42 M<1. 140.
•'•Cook V. Scottish Eqnitahle Life Ass. Society (1872). 20 L. T.

N. S. 571; see Birch v. Corbiu (1784), 1 Cox 144.
•'"City Bank of New York v. Skelton (1846), 2 Blatchf. U. S.

Circuit 14.
"' Schuyler v. Pelissier (1838), 3 Edw. Chv. N. Y. 191.
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the fund out of court, by reason of the non-appearance of

the foreign claimant, the right to hokl it is not conclusive

in other Jurisdictions. A life insurance company having

been sued in Pennsylvania by the Avidow, and the adminis-

trator in Ohio also claiming, an interpleader order was

made under which the insurance moneys brought into court

were paid out to the widow, as the administrator did not

appear in the Pennsylvania court. The administrator then

sued the widow in an Ohio court for the moneys whicli .<he

had recovered. It was held that the interpleader proceed-

ing in Pennsylvania was not conclusive, and judgment was

allowed against the widow.^*'

Must always be a double liability.—There must always

be two claimants to be restrained. A sheriif has therefore

been refused protection in England from a claimant's threat-

ened action, where, before having an opportunity to inter-

plead, the execution creditor had notified the sheriif, that

he admitted the claimant's title to the goods which had

been seized.^'' But now by a riile having the force of a

statute a sheriff may receive protection under such circum-

stances both in England and in Ontario.''"

Both claimants restrained.—In a case proper for inter-

pleader, the court will not entertain an interpleading suit,

simple to restrain one of tlie parties claiming the fund from

prosecuting his claim, \intil the other party's claim bas

been disposed of."' 'I'be ])erson seeking relief will be pro-

tected from several {Uuniants.''-

Tbere iinist he two claims capable of being restrained.

\o rule, therefore, for an interpleader will be granted, when

a suit instituted by one ot the clainuinls has already hern

stayed ])y injunction.'-' Where a statute i)rohibits the issuing

of an injunction to stay attachment ])roceedings. the gar-

nishee caniu)! call upon tlie attaching creditor to interplead

"•"Cross V. Aniistrdiij: <1SSTl. 44 (Hii(. St. Ul.'i.

" Soilcan V. Shnrcv (ISHC), V2 'V. h. H. 1!77.

"" Knu. Older L\II.. Rule IC A.; Out. Uiil.- inr>.
"' Il.-istiims V. rroiMMi- (ISC.Tl, .'{ Del. Tli. HI.'*.

'•- Xrwhall V. Kastciis (IS?:?), 70 111. I-'C.

"Araviie V. Llovd (is:',r>). 1 Biiiy. N. ('. 7li(t.
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with a third party chiiming the debt, so that tlic attachment

proceedings may be stayed."'

Stay obtained in inferior court.—A stay of proceedings

obtained in interpleader, in a court of inferior jurisdiction,

cannot ordinarily operate to stay proceedings in a superior

court. A sheriff, having obtained an interpleader order in

a county court in British Columbia, and the claimant on
the trial of the issue having failed to establish his title,

nevertheless sued the sheriff for damages for seizing the

goods for an amount which could only be recovered in a

superior court. It was held, on appeal, by the Supreme
Court of Canada, that the county court judgment being a

decision of an inferior court, could not operate in respect

of a cause of action in the superior court, and beyond the

jurisdiction of the county court to entertain, and therefore

the sheriff could not succeed by pleading the proceedings

in the county court, unless he specially pleaded by way of

estoppel, showing all the facts necessary to establish the

estoppel.*'''

Suit in Equity and action at Law.—When one defendant

in a bill of interpleader ls suing the plaintiff in equity, and
the other is suing him at law, a court of chancery will al-

ways grant an injunction to restrain the suit in equity as

well as the action at law.*'" Under the Connecticut statute,

the court in exercising its chancery powers takes entire jur-

isdiction of the matter pending at law. The assumption of

the jurisdiction in equity operates to suspend the proceed-

ings in the court of law."'^

Proceedings not stayed.—There are a number of instances

in which the courts will not protect a person seeking relief

by way of interpleader from pending or threatened actions,

because of acts of omission or commission on the part of

such applicant. Thus, in many cases an interpleader and

" McWhirter v. Halstead (18S5). 24 Fed. Rep. N. J. 828.
"'Davies v. McMillan (1893), 13 Canada L. T. 267.
^ Crawford v. Fisher (1842), 10 Sim. 479; Prudential Assurance

Co. V. Thomas (1807), 3 Chy. App. p. 78.
"'Darrow v. Adams (1874), 41 Conn. 525,

M.L.I. 14
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the accompanying injunction will be refused, when it ap-

pears that the party seeking relief has neglected to come

promptly to the court as soon as claims are made, has by

his actions caused his own difficulty, has colluded with one

of the claimants, claims an interest in the subject matter,

has some interest therein, does not stand indifferent between

the claimants, asserts rights against the claimants or some

or one of them, or, when he has already exercised a discre-

tion in the matter; and in many other instances, where the

particular circumstances do not warrant an interpleader, no

stay of proceedings can be had.**^^

Where a debtor, or trustee, has been sued, the proper

course, under the English practice, is to apply for relief in

the action under the interpleader Eules, and not under the

section of the Judicature Act, because, if an order be made

under the section, the judge making the order has no power

to stay the ])roceedings in the action/'*^

If application not prosecuted.—A person who comes to

the court for relief by interpleader, should have his appli-

cation disposed of promptly, or a pending action may not

be stayed. Thus, where pending a sheriff's application the

claimant commenced an action to which the sheriff pleaded,

instead of presvsing on his application, at the trial the sheriff

was not allowed to set up the interpleader order, which in

the meantime had been made.^"

Action must be referred to in order.—To ensure complete

protection, a person seeking interpleader should notify all

claimants, and have all pending actions properly disposed

of by the interpleader order or judgment. If a person

interpleads after an action has been brouglit against him,

and fails to notify tlie claimant who is suing, the latter's

action will not be staycHl."' AVhor(> a sheriff's interpleader

order provided that no action should \)v brought against the

"^Spo Clinpter n.
'••" KcM.liiiK V. The School Bonnl (IMSC). 1(5 (^ U. T>. f.Sr,;

M'Klh.Tiiii V London (ISSr,), 11 Ont. I'r. ISl : .'ifi iV :;7 Vi( t Imp.
c. (j(i, s. 2.".. s.-s. C; n. S. Out. L^!>7, c. 51, s. .'>S. s.-s. (i.

'"HoMiii V. Mo(.(li.- (Isr.C). 'J Out. Vr. 21(!.

" BnrlciKli v. EnKliiii.I (ISIJSi, 1 Arn. 10(i.
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sheriff, and did not refer specifically to an action which
was actually pending, and the claimant having brought his

action on for trial, it was dismissed, but no costs were given
the sheriff, because he might have had the whole matter
disposed of on the intcrplcadcrJ-

Rule that no cause restrained by injunction.—Since 1873,
the English Judicature Act provides that no cause or pro-

ceeding at any time pending in the High Court of Justice,

or before the Court of Appeal, shall be restrained by in-

junction, but every matter of equity, on which an injunc-

tion against the prosecution of any such cause or proceed-
ing might previously have been obtained, may be relied on
by way of defence; provided that nothing in the act con-

tained shall disable the court from directing a stay of pro-

ceedings in any cause or matter pending before it, if it shall

think fit, and any person who might previously have been
entitled to apply to the coijrt to restrain the prosecution,

shall still be at liberty to apply by motion in a summary
way for a stay of proceedings in such cause or matter, either

generally or so far as may be necessary for the purposes of

justice, and the court shall thereupon make such order as

shall be just.'^^' The same provision is also in force in On-
tario,"* and in Manitoba."

This provision is really supplemental to the jurisdiction

in the interpleader rules, which allow the court to stay

proceedings, and does not interfere with the inherent power
of the courts to restrain a claimant from instituting pro-

ceedings,'^^ nor does it prevent an injunction being granted
to stay proceedings in an inferior court."

The provision just mentioned, prevents inter])leader pro-

ceedings from being restrained by injunction. Where an
interpleader order had been made at the instance of a sher-

iff, and the claimant having failed to give security, the

"Ayhvin v. Evans (1882), 52 L. J. Chy. 105.
" Engr. Jnd. Act. 1873. s. 24. s.-s. 5.

'*R. S. Ont. (1897), e. 51. sec. .57 (8).

.

'''.58 & .59 Vict. :\L'in. c. 6. s. 38, s.-s. 8.

"Besant v. Wood (1879), 12 Chv. Div. p. fi30.

"Hedloy v. Bates (ISSO), 13 Chv. Div. 498
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sheriff was proceeding to sell under the order, when the

claimant commenced an action and obtained an injunction

restraining the sheriff from selling, or remaining in pos-

session, but on appeal the injunction was discharged as

having been improperly granted. '^^

No injunction until fund in court.—An injunction is

generally an order, but formerly was always a writ issued

under an order. By the common order for an injunction

in an interpleader suit, the writ was directed to issue upon

the fund in question being brought into court, and now

an interpleader order must be conditioned that the injunc-

tion granted shall become operative only upon the money

being paid into court,'^^ or security given for its ultimate

payment.^" If an order does not make the bringing of the

fund into court, a condition precedent to the issuing of the

injunction, the order will be discharged. ^^ A person seeking

interpleader will only be discharged as to the amount paid

in.^-

If the subject matter is not a debt or money, and can-

not be paid into court, the injunction will generally operate

upon the applicant obeying the order of the court, with

regard to its disposition.

In sheriff's interpleader, the injunction is not always

dependent upon a prior payment or disposition of the pro-

]ierty, as frequently after proceedings arc stayed, the sheriff

holds the goods until the time within which the claimant

may give security has elapsed, and then he sells and pays

into court. It depends upon his willingness to obey the

directions of the court.

'MVriKht v. RodKnive (187!)). 11 Cliy. Div. 24.

™Si»'V('king v. Bohrcns (lS:?7j. 2M.<feC. 581; Panli v. VoiiMelle
(1837), 8 Sim. 327; Slinw v. (Ihestor (1834), 2 Ed. Chy. N. Y. 405;

Bender v. .Sherwood (18r>(')), 15 How. Pr. N. Y. 2.58; (liirdiner v.

Emerson (1808), m Me. .5.35; Cnllen v. Dnwson (1877), 24 Mum. fiC;

^^illiluns V. "WalUer (184(;). 2 lUeh. Eq. 21)1 S. Cu.: Blue v. Wntson
(1882), .5!) Miss. (!1f>; Freyhaii v. Berry (18;i7). V.) T.a Ami. 3ur);

Bliss V. French (1S!»8). 7(; N. "W. Hep. T!'. Mich. I'^or early ease's

l»efore the practice liceame settled, see Surrey v. Waltliam (1785),

2 Anstr. .531 n; Dnnp-y v. An^ove (178!l), 3 Bro. C. V. 3(i.

"" BiuKS V. K(.nns (18:',8|. 7 l»ana Ky. 405.

"' Siev'.diin;: v. Bdircns (1837), 2 M. & V. .581.

" Bellin;;haiii Tlay Bu-.m Co. v. Brishois (180<H, II Wash. 173.
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It has been held in Ireland^ that a defendant in an inter-

pleader suit cannot require the plaintiff to bring the pro-

perty into court, before the latter has applied for an in-

junction staying proceedings.*^

A stakeholder, the defendant in an action, is entitled to

relief, though an application by the plaintiff to restrain the

payment of the fund to a third party during the pendency

of the action was donied., because such a denial is not con-

clusive of the validity of the plaintiff's claim.**

Sheriff's action to recover goods.—A sheriff has some-

times been obliged to take proceedings against a claimant

to recover possession of the goods, or their proceeds, in

question upon an interpleader. Thus, where a sheriff levied

upon goods in the possession of certain claimant-s who were

agents for sale, but the claimants went on and completed

the sale which they had advertised. The claimants failed

to appear upon the interpleader proceedings instituted by

the sheriff, and were barred. They then attempted to have

the order rescinded, but failed, and an appeal was also dis-

missed. The sheriff then sued them for the proceeds. It

was held that the claimants could not again plead the title

upon which they claimed from the sheriff in the beginning.

They had been forever barred from prosecuting their claim

against the sheriff. It was said, that the intention of the

Interpleader Act was to prevent further litigation, and it

must be assumed that a judge making an interpleader order

is right. *^ And where a sheriff on going to seize, was re-

sisted by an auctioneer, who claimed the goods under a bill

of sale, and upon the sheriff taking out an interpleader sum-

mons, the auctioneer disregarded it, and sold and removed

the goods, it was held a contempt of court both at common
law and under the Interpleader Act, and an order to attach

the auctioneer was made absolute.**'

^-niindennin v. O'Keefe (1824), 1 Hog. 118.
^* Schweiser v. Germau Savg. Bank (1899). .57 N. Y. S. 3.50.

"Williams v. Ricliards-on (1877), 30 L. T. N. S. 505.
'« Cooper V. Asprey (1803), 3 B. & S. 932.
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Action on interpleader bond.—AYhen a claimant has given

security for the forthcoming of the goods, or the payment

of their value, and the 'execution creditor succeeds upon

the trial of the issue, the latter then sues the claimant and

his sureties upon the interpleader bond if the condition

is not observed. ^^ An action upon the bond will also lie,

if the claimant has been non-suited for the non-appearance

at the trial of himself or his counsel^ and the goods are not

forthcoming.^* In answer to an action on an interpleader

bond, the claimant will not bs allowed to set up the title

which he asserted on the interpleader issue, in which judg-

ment was given for the execution creditor.-"

Where an execution creditor succeeded on the issue, and

the sheriff took and sold the goods and made his return,

and the execution creditor afterwards sued the claimant

on his bond that the goods should be forthcoming, it was

held that the claimant might give in evidence that the

sheriff had sold and applied the proceeds."''

Where the claimant in a sheriff's interpleader is de-

feated on the issue, and pending an appeal, is sued upon

his interi)leader bond, and to avoid judgment in such action

pays the claim of the execution creditor and takes an as-

signment of llie judgment on whicli the execution was

issued, such payment is voluntary and cannot be recovered

back on the reversal of the judgment on the issue. ''^

One who has by several and distinct intevplcadt'V l)()iids,

to difTcrent execution creditors, in s('])arate issues, bound

himself that the same goods shall be forthcoming in each

case, if the respective execution creditors succeed, is resjion-

sible upon each of the conditions, if each is broken. And
wlien judginent has been ol)tained upon one of such lionds,

the court will not stay proceedings uiij il the detcnnitiatiou of

the other issui's in res])ect of tlu' same goods by I he otlu'r

"Bnlkwcll V. T'..'<MonH' (IRr.O). 18 T'pp<M- CmiukI.i Q. B. 1231.

"()'.\<.il V. Wilt (1S74). 7") Pa. St. 2<;t;.

'MVjinl V. Znnc (18(10). 4 Pliiln. Pii. (\H.

""Hill V. r.rniit (18(r.(. 40 Pn. St. 200; nn<l so.' also Tal.ott v.

Ricklpstfel (18i;i), 21 Tapper Canada Q. B. 43.
»' Ditninn v. Raiilc (181«1), 134 Pa. St. 480.
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execution creditors, in order to relieve the defendant from
his lialjility n})on the otlier interpk^ader bonds. -'-

Injunction in favour of claimant.—On a bill of inter-

pleader, the right to -the property in dispute may be decided

in favour of one defendant against the other, and if one

defendant establishes his title and the other makes default,

the court will decree payment to the one and award a per-

petual injunction against the other.'-'^

If a sheriff take goods from the possession of an olficial

receiver, or trustee in bankruptcy, his application will be

refused, and he will be enjoined from all further proceed-

ings to compel the receiver to interplead. ***

Solicitor and client.—It is not within the scope, of the

implied authority, of the solicitor for a judgment creditor

issuing a writ of execution, to direct the sheriif to seize

particular goods ;^^ although it has been held, that when a

solicitor has special instructions from his client to do wliat

he thinks be?t, he cgn properly bind his client, by giving a

sheriff special instructions to seize under a fi. fa.^^ Where
the subsequent acts of a client show tliat he has adopted

his attorney's proceedings, the client will be bound.''" A
solicitor who has recovered judgment for a client under an

ordinary retainer, has no authority without si)ecial instruc-

tions to engage in interpleader proceedings, which are sub-

stantially in the nature of a new action. ^^

When solicitor will be protected.—An attorney or a

solicitor is not liable to a claimant, whose goods have been

wrongfully taken, where the writ was given to the sheriii

to be acted upon in the usual course, without special direc-

»= Collins v. Schlichter (187G), 1 Phila. Ta. 349.
"^Richards v. Salter (1822), G John Chy. N. Y. 445.
«* Russell V. East Anglican Ry. Co. (1S50), 3 Mac. & G. 104.
"•'Smith T. Keal (1882), 9 Q. B. D. 340; Pardee v. Glass (1886),

11 Ont. p. 280; Wallbridge v. Hall (1S87», 7 Canada L. T. 259;
but see contra Slaght v. West (18GG), 23 Upper Canada Q. B. 391.

»« Wilkinson v. Harvey (1888), 15 Ont. 34G.
»'Muirhead v. Sheriff (18SG), 14 Canada S. C. R. 735.
»'James v. Ricknell (1887), 20 Q. B. D. 164; Hackett v. Bible

(1888), 12 Ont. Pr. 482.
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tions;"'' and it may be proper upon a sheriff's application to

include in the order, protection to the execution creditor,

and also protection to his attorney.^

When a solicitor directs the sheriff to seize particular

goods,^ or instructs him not to give up the goods after they

tiave been seized, he may be liable to a successful claimant,-''

and it is no defence that he was acting under the client's

instructions.* Where goods were seized, and the sheriff

asked the solicitor for instructions, and the latter merely

said, "use your own judgment," the solicitor was held not

liable.^ Sometimes the solicitor is sued along with the

execution creditor.®

Claimant's right against creditor.—In answer to an ac-

tion by a claimant, an execution creditor cannot plead that

the goods are not the claimant's, because the result of the

issue in the claimant's favour is conclusive, that the goods

are his, and the creditor is estopped from denying it.'^

An execution creditor is not liable to a successful

claimant, when the sheriff receives the writ and acts upon

it without any particular instructions,* nor does the fact

that the creditor accepts and contests an issue, make him

liable for the sheriff's previous seizure.^

The claimant by accepting an interpleader issue does

not waive his right to bring trespass against the execution

«» Phillips V. Findlay (1807), 27 Upper Canada Q. B. 32; Mc-
Clevertie v. Massie (1871). 21 Upper Canada C. P. 510.

^Gaynor v. Salt (18G4), 24 Upper Canada Q. B. 180.
* Phillips V. Findlay (18(>7), 27 Upper Canada Q. B. 32:

Thomas v. Rowlands (188(3), 3 Times L. R. 148; Power v. Fleming
(1S70). 4 Ir. R. C. L. 404.

» Radenhurst v. McLean (183.")), 4 Upper Canada O. S. 281.

MIooney v. Maiighan (lS7r»), 2."} Upi)er Canada C. P. 244.

"Stewart v. Cowan (1877), 40 Upper Canada Q. B. 340.

'Henry v. Mitchell (187.".). 37 Upper Canada Q. B. 217.

'Harnicr v. (Joninlock (18(il), 21 Upper Canada Q. B. 2(TD.

* Phillips V. iMMdlay (1807), 27 Upper Canada Q. B. 32;

O'Callanhan v. Cowan (1877), 41 Uj.per Canada Q. B. 272.

"Kennedy v. Paterson (1S(J4), 22 T'liper Canada Q. B. 550;
PJiillips V. Findlay (18(J7), 27 Upper Canada Q. B. .32: Tilt v.

.larvis (18.-.S), 7 F| r Canada C. P. 145; Walll.ridK'e v. Hall (1887),

7 Canada L. T. 2.1IJ; Woollen v. Wrishl (1801.'), .-.l I,. .T. Fx. .513;

see also May v. Howland (1859), 19 Upper Canii(l;i (J. U. 00
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creditor/" but a plaint for damages for trespas>s cannot be

added to the question^ to be tried on the interpleader issue."

A claimant should not bring his action against the execu-

tion creditor until the determination of the issue/^ and if

he does, it will be at the risk of being stayed, and of hav-

ing himself to bear the unnecessary costs he has put the

execution creditor to.^^ But, where there are questions

outside of and not governed by the interpleader, the claim-

ant may sue the creditor, as where an action was brought for

damages for an independent tort, which had nothing to do

witli the property in the goods.^*

Rule in Pennsylvania.—In Pennsjdvania, if a claimant

maintain his claim in a sheriff's interpleader, he will be

barred of any action against the execution plaintiff for dam-

ages from the seizure, but if he refuse to become a party

to the interpleader his action against the execution plain-

tiff still remains. The statute was not meant to compel the

owner of propert}', seized under process against another

man, to become a party to an issue in the interpleader, and
there establish his right, under pain for his neglect or re-

fusal, of losing all remedy for the trespass committed.^^

Damages for which creditor liable.—An execution credi-

tor is only liable to a successful claimant, for any damage
which the latter has suffered through the seizure, from the

time the sheriff goes into possession until the interpleader

order is made, but none are recoverable for matters hap-

pening after the date of the order.^*' The interpleader

order is the act of the court, and the sale in such cases is

the act of the sheriff under the order, for which the execu-

tion creditor is not responsible; and it follows, that the

^"Cotton V. Stokes (1853), 10 Upper Canada Q. B. 202.
" Oliver v. Lewis, 1889, W N. 224.
'= Cotton V. Stokes (18.53), 10 Upper Canada Q. B. 2(!2.
" Stokes V. Eaton (1853), 3 Upper Canada C. P. 269.
'' Hooke V. Ind. Coope and Co. (1877), 36 L. T. N. S. 467.
'" Larzelere v. Havibert (1885), 109 Pa. St. ol5; see also Oliver

V. Lewis (1889). W. N. 224.
^"Lister v. Northern Ry. Co. (1869). 19 Upper Canada C. P.

408: Kennedy v. Patterson (1864). 22 Upper Canada Q .B. 556;
Conboy v. Doll (1894). 14 Canada L. T. 23.5.
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claimant can get no damages, for the sale of his goods at

less than their real value, when the sale is under the inter-

pleader order. ^'

A claimant, having succeeded and obtained his pro-

perty as well as a judgment against the execution creditor

for his costs, then sued both the execution creditor and his

attorney for damages and recovered a verdict in which was

included the amount of costs for which he already had Judg-

ment. It was held on appeal, that the same damages must

be recovered against both, but, that the verdict must be

reduced l)y the amount of the costs for which he already

had judgment, as that amount could not again be recovered

as damages against the execution creditor.^*

Protection to execution creditor.—The court has author-

ity by an interpleader order, to restrain an action against

the execution creditor in a proper case, as well as against

the sheriff.^"

A claimant, though barred by the order from bringing

any action against the sheriff, may still have his action

against the execution creditor, when the latter has been

active in putting the sheriff in motion,-" or where the ex-

ecution creditor has assisted the sheriff in executing the

writ,^^ or where he has directed the goods to be seized and

has attended at the sale and bid,-- or where the creditor

either by himself or his attorney has directed the sheriff

to seize particular goods.-^ A creditor directing an un-

la-\vful seizure, and afterwards Instructing the sheriff to

•"Wiilkor V. OhViUix (ISiVJi. 1 H. i"C- C. ()21 ; Appolby v. Withiill

(ISCO), S T:i)i.er (^:iiia<1:i ('. ''. :'.!)T: Ilonrv v. Mitchell (1S7.T). ;}7

Upper Canada Q. B. 217: l^-id v. Murphy (1887), 12 Out. Pr. 24(i

& 838; McMastcrs v. H.iiik i1S81). 2!) P. L. J. Pa. 310; sri> K. 8.

Out., 1897, c. 77, s. 22 (C).

'••Power V. FltmiliiK (187(»), 4 If. K. C. L. 404.
'" Carix'iitor v. Piorrp (isr)8). 27 L. .T. Ex. 143; M-^y v. IIuw-

Innd (18.^(0). 19 Upper Cana<la <l B. «'.(>: Buffalo v. IleuimiuKway
(18fi3), 22 Upper Canada (^ B. ."(i2; (layuor v. Salt (18(i4). 24

Upper Canada Q. B. 180.
-" Bellhouse V. Ciinn (ISCI), -Jd T-pi)er Canada Q. B. n.".!).

"Park V. Taylor (18.->2t. 1 Upper Cana.l.a C. P. 414.

"Cray v. Fortune (1859). 18 ITppf.r Canada Q. B. 2.")3.

=^' Uewis V. .Tones (18:',<;). 'J M. & W. 203; Phillips v. Findlay

(18(:7l. 27 T'pper (';iMad!i (}. B. 3.2.
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withdraw, will still continue lia1)le, if the sheriff do not at

once withdraw.-*

Injunction granted ex parte.—If the plaintiff, in an

interpleader suit, has already paid the fund into court, or

offers by his bill to do so, he will be allowed to apply ex

parte upon supporting the allegations in his bill by an affi-

davit, without waiting for the appearance of the defen-

dants.-^

When it may be dissolved.—A defendant, upon appear-

ing ma}', however, move to dissolve the injunction thus ob-

tained, but as a general rule the court will allow the stay

to continue until the hearing.-'' If, however, the court sees

that the continuance of the injunction in full force, may

have the effect of enabling a stranger to deprive the parties

to the suit of the legal rights which they had already ac-

quired, the injunction will be suspended so far as to allow

proceedings at law to go on to judgment.-" A plaintiff's delay

in getting in the answer of one claimant, is also a ground

upon which the other may specially apply to have the in-

junction staying proceedings dissolved. -^

How applied for.—A defendant in equity cannot ask

protection in the suit against him, he is required to file

a bill of interpleader.-^ Under interpleader acts and codes,

however, the practice is reversed. A person seeking to

stay proceedings thereunder must apply in the cause or

matter pending, and cannot bring a new action for the pur-

pose.^" It has therefore been held, that when a defendant

makes an independent application for relief by interpleader,

not entitled in the action against him, the court has no

jurisdiction to stay proceedings in the action. ^^

-* Henry v. Mitchell (187.5), 37 Upper Canada Q. B. 217.
='Warington v. Wheatstone (1821), 1 .lac. 202; Sieveking v.

Behrens (1837K 2 M. & C. 581; Jew v. Wood (1841), Cr. & Ph.
185: 3 Bear. 579; Australian v. Broadbent (1877), 3 Victorian L.

R. 138; see contra Crofrgou v. Svmons (1818), 3 Mad. 130.

=«Jew T. Wood (1841), 3 Beav. 579.
" Sieveking v. Behrens (1837). 2 M. & C. 581.
"^ Hyde v. Warren (1815). 19 Ves. Jun. 322.
=' Birch v. Corbin (1784), 1 Cox 144.
=0 Salt V. Cooper (1880), IG Chv. Div. p. 531.
"Reading v. School Board (1886), 16 Q. B. D. 686.
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Actions which may be stayed.—The only actions which

can be stayed, are actions in which the person seeking relief

is himself a party defendant, and do not include an action

by one claimant against the other, even though in respect

of the subject matter in the possession of the person seek-

ing interpleader.^^

It must also be remembered, that the action of a claim-

ant, who has not been notified of the interpleader proceed-

ing, will not be stayed ;^^ and that a stakeholder will still

remain liable to the claim of any claimant who has not been

brought in, as the latter cannot be bound by the order or

decree made in his absence.^*

Practice as to injunctions.—Under the early practice in

equity, the plaintiff in an interpleader suit applied at once

upon filing his bill for a special injunction to stay all pro-

ceedings, upon payment of the money into court, without

first obtaining the common injunction.^^ This injunction

did not, like the common injunction, leave the plaintiff at

law at liberty to demand a plea and proceed to judgment,

but it stayed all proceedings.^''

Under the English practice, it has been held, thai; a

stakeholder cannot draw up a rule for a stay of proceedings

unless notice has first been given to the claimants.^' A
sheriff, however, usually obtains a stay of proceedings upon

his ex parte application for an interpleader summons, but

when a sheriff applies by motion, as in Ontario, it is upon

notice to the other parties.^^

It has been said in New York State, that in an action

of interpleader the plaintiff cannot move for an injunction

until the defendants have put in their defence.''"

"= Australian Mont do Pictc Co. v. W.inl (1SS5), 11 Victorian

L. R. Titli.

"BurlviKh V. England (1S:'„S), 1 Ariml,! lOC.
"^ Rcynohis v. ^tiia Life Insc. Coy. (IS'.xli, i; Aiip. l>iv. 2.")4 N.

Y.: Bain v. Lyio (1871), CS Pa. St. (10.

"Vicary v. Wi<lKcr (lSL>(i), 1 Sim. 1.'.

'"WarinKton v. Wlioatstono (1821). 1 .rue. p. llo.").

"Smith V. Wl Icr (is;!.-,i. ?, T)n\vl. i:'.l.

"Ont. rule 1107.

'MVasliinulon v. Liiwr.'U.-c (]SC,.-), L'S ILnv. V\\ \. Y. 4.^">.
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If the defendants to a bill of interpleader have appeared,

it is the practice in chancery, to serve them with notice of

the motion for an injunction, but it is not then necessary

for the plaintilf to support his motion with an affidavit of

facts, other than the affidavit negativing collusion.'*'*

In Chancery, though the defendant should allege, that

the plaintiff has so dealt with him as to render it an impro-
per case for interpleader, an injunction will still be granted,

unless the court is satisfied, either that the allegation is

.
true, or at least, that whether it is so or not is a substan-

tial question to be tried." And if it should appear at the

hearing that an injunction has been improperly granted, it

will then be dissolved.^-

The present English rules provide, that if the application

is made by a defendant in an action, the court or a judge may
stay all further proceedings in the action,*^ that if the third

party claiming appears he may be substituted as defendant,*-*

and if he does not appear, or having appeared neglects or

refuses to comply with any order made after he appears,

he may be forever barred." These rules are founded on
the Interpleader Act of 1831. The same provisions are in

force in Ontario,**' and in the other Canadian Provinces

where the English Judicature Act has been adopted.

The Courts however exercise a wider jurisdiction in

staying and restraining present and prospective proceedings,

than the wording of these rules would seem to allow.

Ample authority for a wider discretion, in such matters,

is to be found in the onmibus rule which allows the court

in interpleader proceedings to do whatever may be just

and reasonable, following the established practice of the

courts.*'

••"Walbanke v. Sparks (1827), 1 Sim. 385; Frv v. Watsou
(1829), 7 L. J. Chy. 175; Meredyth v. Mollov (18411, Fl. & K. 195;
Hoggart V. Cutts (1841), Cr. & Th. 199.

"Jew V. Wood (1841), Cr. & Ph. 185; 3 Beav. 579.
'- Hoggart V. Cntts (1841), Cr. & Ph. 199.
^^ Order LYII.. rule (>.

"Rule 7.

^'Ptule 10.

"Ont. Rules HOG, aud 1108.
''Eng. Ord. LYII., r. 15; Out. Rule 1122.



222 THE LAW OF INTERPLEADER.

In the United States, the various interpleader codes

provide, that a third party claiming may be substituted in

the defendant's place, and that the defendant may be dis-

charged from liability to either party upon paying into

court the amount of the debt, or upon delivering the pos-

session of the property, or its value, to such person as the

court directs.*^ The applicant cannot have his order for

relief, until both claimants have had an opportunity of an-

swering his motion.'*''* The fact that a stakeholder is dis-

charged from liability to either claimant, means by implifi-

cation that present proceedings are stayed and future ones

enjoined.

^* See Appendix.
"Wasbiugton v. Lawrence (18G5), 28 How. Pr. N. Y. 435.



CHAPTER IX.

DISPOSITION OF SUBJECT MATTER.

Disposition pending trial.—It is always necessary to

make some interim disposition of the property in question,

until the contest between the claimants is decided. If a

fund or debt bo in question, th-3 money can readily be paid

into court, but if the ,sub]ect matter be property other than

money, it mast be sold and the proceeds paid into court, or

it may be stored, or delivered to one of the claimants upon

his giving security. Thus, it has been said of sheriff's inter-

pleader, that there are two ways of proceeding, money may
be brought into court, or security given, in default of which

the sheriff sells, or he may remain in possession of the

goods. He cannot simply withdraw, for the goods may be

the debtor's, and if given up the benefit of the execution

would be lost.^

If a sheriff have already sold the goods, he will be

directed to pay the whole amount into court, suspending

his claim to poundage, his right to which will depend upon

whether tlie execution creditor succeeds or not.-

Goods may be sold.—The court has always jurisdiction

over the subject matter brought before it, to dispose of it in

such manner as according to all the circumstances shall ap-

pear to be just and reasonable.^ There is jurisdiction there-

fore, to order, unless a claimant pay the value of the goods

^ WriKht V. Redsrave (1870), 11 Chy. D. p. 3.3.

-Barker v. Dynes (183-'), 1 Dowl. 1G9; Turner y. Crozier (1891),
14 Ont. Pr. 272.

^Abbott V. Richarrls (184G), 15 M. & W. p. 107: En- Order
T-VII., r. 15; Ont. Rule 1122.
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into court or give securit}' for them, that they be sold;* and

it does not matter, that the claimant claims the property

absolutely, and not by way of security only/' But the

court will not order a sale before the claimant is served,*^

and the usual practice will be varied, if the claimant can

show special grounds, rendering it unjust to direct a sale

if security be not given.
''^

Capacity in which sheriff seizes.—The execution creditor

is never to be looked upon as in possession of the goods

seized. The actual possession is that of the sheriff, who is

not a mere bailiff for the execution creditor, but acts in

obedience to the judgment of the court, and as its officer.

The goods taken in execution are therefore not in the pos-

session of any party, but of the law.®

Claim under bill of sale.—The English and Ontario rules

specially provide, that when a claimant alleges title to the

goods seized, under a bill of sale or otherwise, by way of

security for a debt, the court may order a sale of the whoU:"

or a part, and may direct the application of the proceeds

in such manner and upon such terms as may be just." But

a sheriff is not compelled to interplead, so that a creditor

may have the benefit of this rule; he may, if he is satisfied

with the validity of the security, withdraw, and make a

return of niilla lona. The court will not, in all cases, direct

a sale, Ijut may leave the claimant to nurse his security.^"

If a sale be ordered, the claimant can only be paid sucli

sum, as his affidavit, filed on the motion, shows to be owing

to him."

* Dillon V. Conover (1875). 2 W. N. C. P;i. 12ii: Exposition v.

O'Brien (187S), 7 W. N. C. Ta. 82; Ilallowoll v. Schnitzel- (18771,

G W. N. C. ra. 401».
•' Bank of Nova Scotia v. Hope (LSIW). Man. 37.
« Kennedy v. Lavan (1884), 18 Ir. L. T .11. H.

'Victor V. Cropper (18SC.t. 3 Times Rep. 110.

"Kichards v. Jenkins (1887). IS Q. B. D. 47)1 ; see also Forster
V. dowser (18;»7), 2 Q. B. 'M'l.

" Enjr. Onler EVII.. r. 12; Ont. Kiile 1112. Se;> also in Appen-
dix other jurisdiction.- in which the Kn^'lish Ttnles are in force.

'"I'earci- V. Watkins (18(11), 2 F. & F. .".77; Scarlett v. Hanson
(18831. 12 Q. B. T). 213.

" Hockey v. Evans (1887). 18 Q. B. 1). 3".IV).
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This rule has been said to confer new and valuable

powers. Formerly, if the claimant established title to

goods of however great value, by way of security for how-

ever small a sum, the execution was defeated abso-

lutely, as the court had no power to provide for the re-

alization of the security, and the disposal of the surplus,

or for the payment of the debt and the discharge of the

security by the execution creditor. This defect is nov/

mended, and a convenient and much used scheme for defeat-

ing creditors is interrupted. The rule is not intended to

deprive secured creditors of the benefit of their security,

and when this will, or very likely will, be the effect of a

sale, the court ought not to direct a sale, but ought to direct

the sheriff to withdraw. Three cases arise in practice.

First, when the security is ample and the bill of sale holder

tries to assert his rights so as to defeat the execution. In

such a case a sale will be ordered. The next, is where the

security is plainly deficient, and there can be no surplus,

wdien the only proper course is to direct the sheriff to with-

draw. The third case, is when it is doubtful, whether

the security is sufficient to pay off the secured creditor or

not, and the proper course is to say, that unless the execu-

tion creditor will guarantee the secured creditor against

loss by sale, a sale will not be ordered. ^^

Where a chattel mortgage had still 17 months to run,

with interest at 60 per cent., it was held proper to order a

sale, and just that the claimant should receive interest

only up to the time he was paid, and not as provided in his

contract. The order for sale was made in this case, though

it was alleged that the money lender would be out his ex-

penses, as the interest for the shorter period did not cover

thom.^^

Effect of a sale.—The sale gives the purchaser a good

title, although in a sheriff's case, for instance, it turns out

^= Stern v. Tegner (1898), 1 Q. B. 37; Forster v. Clowser (1897),

2 Q. B. 362.

"Forster v. Clowser (1897), 2 Q. B. 3G2.

M.L.I. 15
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that the goods were the property of the claimant at the

time of the seizure. The claimant has an opportunity of

preventing a sale by paying into court or by giving security.

If he fails to do this, the goods are sold, and the proceeds

paid into court to abide the result. The necessary impli-

cation is, that it is intended that a title shall be conferred

on the purchaser. What would his position be, if it were

otherwise. He knows nothing of what has gone before the

sale, he pays his money into court, and has no means of

getting it back again. The conclusion is irresistible, that

the purchaser must have a good title from the sheriff."

Capacity in which sheriff sells.—In England, it has been

said, that a sale by a sheriff under an interpleader order

does not alter the capacity in which he sells, or that in

which he holds the proceeds. The sale by the sheriff is in

his capacity as sheriff under the execution, and not under

seme trust or duty imposed by the Interpleader Act, and such

a sale, taken in connection with the previous seizure, con-

stitutes an execution completed by seizure and sale.^^ In

Ontario, on the other hand, it is considered that when an

interpleader order is made at the instance of the sheriff,

the special Jurisdiction of the court under the Interpleader

Eules arises, by which the writ of execution ceases to operate,

and the sheriff in selling acts not for the execution creditor,

but for the court under the intevpK'ader order. ^'^ So, when

goods are sold by a stakeliolder under an inter])lender ordex*,

it ivS the act of the court, and an unsuccessful elainumt can-

not afterwards sue the stakeholder for daiiiages for eon-

version.^ '^

Receiver appointed.—Instead of ordering a sale, the

court will sometimes apjioiiit a receiver of the s\d)jccl mat-

ter in dis])iite. Thus, where six horses, four cabs, etc., a

going and remunerative eoiu-ern, had been seized by a sher-

iff, a receiver and manager was a])pointe(l at the elaimaut'>s

" CJoodlock V. Consins (1SJ»7). .".1 «.». 1'.. ",s.
'• Ilfiitluotc V. Livcsli'.v n.SSTl. T.) (^ I?. D. p. 2S7.

"•Kcid V. Murphy (IHSTl. 1L' Out. I'v. ps. 1>4(;. V.'AS.

'' KosH V. Eihvjinls (IS'.M), Osier, .7., Out. ft. of Ap|..>;il, not
riMortfil.
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expense. It was provided, that if the claimant succeeded,

the expenses were to be paid by the execution creditor, and

that the receiver should give security.^^ Where a claimant

was in possession of goods at the time of seizure, as a re-

ceiver, he was ordered to hold them subject to the further

order of the court^®

Applicant to retain possession.—Sometimes the applicant

is directed to continue in possession pending the trial, but

the claimant who desires it must pay the possession expenses

during such term. This course is expensive, and is seldom

adopted.-"

Where goods seized were manufactured materials, the

product of a going concern, a direction in the interpleader

order that the sheriff should continue in possession until

the final disposition of the issue, was upheld against the

contention of the execution creditor that the sheriff should

be directed to sell the goods, if the claimant did not pay into

court or give security.-^

Order in sheriff's cases.—In sheriff's cases, the usual

direction is, that the sheriff shall withdraw, upon the claim-

ant paying into court the appraised value of the goods to-

gether with the expenses of appraisement, or the amount
of the execution, Avhichever is least; or upon his giving

securit}' for the same least amount, and upon paying the

sheriff his possession money from the return of the applica-

tion. If the claimant fail to take advantage of this provi-

sion, within the time limited, the sheriff is directed to sell,

and pays the proceeds into court, less the expenses of sale

and his possession money from the date of the order.-- The
sheriff cannot be called upon to part with the goods, with-

out being paid what is due him for possession expenses. ^^

Applicant should obey order.—The applicant should be

careful not to withdraw from possession, until the proper

'** Howell V. Dnwson (1884), 13 O. B. D. G7.
'" Pnrkiss v. Holland (1SS7). 31 Sol. ,T. 702.
'MVrisht V. Redsrave (1879). 11 Chv. D. p. 33: Ont. Rule 1122.
-' Farley v. Pedlar (1901). 21 Canadian L. T. 294.
"See Pa. P. L. No. 80 of 1897.
=^Langtou v. Horton (1841), 3 Beav. 464.
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time. Where a sheriff temporarily withdrew, after an order

had been made, it was held that the goods were no longer

in custodia legis, and a landlord might distrain, although

he knew that interpleader proceedings were pending.-^

After an order had been made directing an issue, a sher-

iff withdrew from possession, because the execution creditor

failed to furnish the rent claimed by the debtor's landlord.

The court, then allowed the sheriff an order providing for

his costs, and discharged the order for the trial of an issue.^°

Part of fund not in dispute.
—

"When a fund has been

paid into court, and it appears that one claimant claims the

whole, and the other one half of it, it is proper to order

payment out of one half to the claimant claiming the whole,

notwithstanding that the claimant to one-half objects, al-

leoino- that the other claimant owes him in other mat-

ters. The object of the interpleader is to determine the

rights of the claimants to the fund which was in the appli-

cant's hands, and not for the purpose of having adjusted

other matters of account and dealings between the claim-

ants.-*'

Sheriff's duty under order.—After an order has been

made, the sheriff shcndd always enquire whether the claim-

ant proposes to give security by bond, or to pay into court.

If he elects to do either, the sheriff should then ascertain

whether the claimant desires the goods appraised. Where

a sheriff, upon being asked to have the goods appraised,

failed to rlo so, and then sold them because security was

not given within the time limited, it was held in an action

against him that, having by liis neglect prevented the claim-

ant from complying with the order, he was estopped from

saying that the claimant's non-compliance justified the sale;

and, that the effect of the sheriff's neglect was either to

deprive him of bis protection, or to operate as a waiver of

the time limilcd for giving security."^

=«('ro,.|)<T V. AV.ini.'r (LSS.T), 1 C. & E. 1.'2.

'•Lnwsoii V. r.Mit.T. W. N. nsjM), (i.

'"Zilliinnn v. /illiinnn (ISO'J). '1^ Atl. Kcp. MY.)?,: 7-". Md. :^,72; In
ro :srfTS".v Dock ]'.(.;inl (ISC,.'',). 11 W. U. L'.S:?.

"Hlnrk V. ir.>.viiol.l>^ (1.STS), 43 V. V. Q. B. 398.
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It is also the sheriff's duty, before proceeding to sell,

to ascertain whether the payment has been made by the

claimant into court, or whether in the alternative he has

given security, and if he has done so, the sheriff should

then withdraw from possession.-^

Inventory of goods seized.—It is of considerable import-

ance to the claimant, to know exactly what goods have

been seized. It has been held in England, however, that

the sheriff is not obliged to furnish a claimant with parti-

culars of the goods he has seized, because it would be a

great burden on him, and put him in great difficulties, if

he were obliged to describe each article he has seized in

order to satisfy any one who might come forward as a

claimant.-^

In Ontario, when a sheriff interpleads in the High Court,

and the goods are not more than $400 in value, a list of

them, and of the value placed upon them, must be set out

in the sheriff's affidavit. ^^

If an issue is directed, and the claimant is allowed to

give security, the sheriff must of course prepare an inven-

tory for the purposes of appraisement, and in Pennsylvania

he is required to file this without being notified to do so^,

and without consulting the parties. '^^

It is usually a convenient practice for a sheriff to make
an inventory at an early stage, so that he may know, whether

the claimant will claim all of the articles seized, and whether

the execution creditor will take an issae as to the whole

of them.

Claimant may take goods on giving security.—It often

happens, that, for some reason, one claimant desires im-

mediate possession of the subject matter, to continue pend-

ing the trial of the issue. The court will always allow a

claimant to take the goods upon giving security by bond

'" Black V. Reynolds (1878), 43 U. C. Q. B. 398.

='Buiily V. Krook (1891), 65 L T. 377.
=" Close V. Exchange Bank (1885), 11 Ont. Pr. 191; Ont. Rule

1125.
" Conley v. Gartner. 8 Lane. Pa. 201: Lentz v. Witte. 1 T. &

H. Pr. Pa. 8SG; Parmentier v. Stewart, 1 T. & H. Pr. Pa. 886.
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with sureties, or by a paAniient into court."- In sheriff's

cases there is usually no objection to this course, as the

execution creditor does not want the goods, but their value

in money. In a stakeholder's case, if the two claimants both

desire possession, the court can direct the subject matter to

be stored.

If the claimant is a receiver, it is not necessary that

he, an officer of the court, who has no personal interest in

the matter, should bring money into court. He Avill be

directed to hold the goods subject to further order, which

gives full protection to the execution creditor."^

Rule in Pennsylvania.—In Pennsylvania a more reason-

able practice has long prevailed. If a claimant in sheriff's

interpleader allege that he does not derive title from or

through the execution debtor, and is in exclusive possession,

the court will not require security from him other than his

own bond,^'* but this will only be allowed in a clear case.^*

The court will permit the claimant to be cross-examined, and

will also permit counter affidavits to be filed,^® but the

claimant is not obliged to submit to examination Ijefoi'c the

time allowed for fding his bond.-"

A Ijond without security has accordingly been allowed,

where the claimant gave the debtor the goods as his agent

to sell on commission, ^'* where the goods were purchased

by the claimant at a sheriff's salc,-"^" where they were pur-

chased by him fi'om tlio debtor's assignee for creditors, *"

and where the cUiimant was a municipal corporation.''^ When
"See Brown v. Liidiiiim (1843), M. & G. 177; Goodlock v.

Cousins (1,S:)7), 1 Q. li. .5,"»8.

=•' rnrkiss v. Ilollimd (1887). 31 Sol. .T. 702.
'* Hiiyworx] V. Ashniiin (1871). 8 Philii. P:i. 'i.T); Hooker v.

IVIillor (1S74I. 1 AV. N. C. Pa. 83; Hartnian v. SchnficM (1874). 1

W. X. r. Pa. 154: Pa. Lmws of 1S1)7. Xo. S(i. s. .".: T.:ins;lnrf v.

nafh (1874). 1 "W. N. C. Pa. 147; Dallot v. Bond (187"), 1 W. N.
C. Pa. 3.">8; Bnccliloy v. AA'mIUcm-, 1 I>c^'. IJcc P.i. :12'.).

• Biiilcy V. \'.'lniicicr (1S77), <; W. \. ("a. Pa. 271.
"Tlyinc-r v. Sliaw. 11 ('. ('. Pa. :5.')2.

"Stokes V. McKinney, .34 W. N. C. Po. 128.
"Tanlkn.T v. Voi),'l)t. 1 T. & It. Pr. Pa. 00.'; l.;indrnt>orc(-r v.

LnndenhorKfr (1S83). 40 T>. I. P.n. 100,

"•Bank v. Sharp (1874). 1 W. N. (\ Pa. (1.

"Sniitli V. Stoddjirt (1S7t)). 8 W. N. C. P;i. .300.

*' City V. ITitncr (1.S7!»). W. X. C. V:\. ."11.
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a claimant has been allowed to give his own bond, his ad-

ministrator after his decease, will not be required to give

security.*-

In Pennsylvania, an assignee for creditors must give a

bond with security,'*^ so must a firm claiming goods seized

under an execution against one of the partners/'* as Avell

as a non-resident claimant/' aiid a foreign corporation.**^

When a claimant is a married woman her husband's bond

cannot be received,*' but where she claims as administratrix

of a former husband, her second husband will be accepted

as surety on the bond/^ and if the surety sign her bond, it

is not necessary that she or her husband sign it.*^

But, she will be permitted to file her own bond without

security, where she makes affidavit, that she is the sole and

absolute owner of the property levied on, and that she has

not derived her title from or through her husband, and

shows affirmatively her manner of acquiring title. ^'^ A mar-

ried woman will be j^ermitted to give her own bond when
she is a feme sole trader. ^^ A husband may sometimes

give his own bond, when he claims goods levied on under

an execution against his wife.^^ A married woman is not a

proper surety to a claimant's bond,.^^

^^Doane v. Spanogle (1881), 12 W. N .C. Pa. 36.
"Anderson v. Tyudale (1874), 1 W. N. C. Pa. 144.
*' W'nt V. Pashk-y (1879), y W. N. C. Pa. 559.
*' Scatchard v. Mnfg. Co. (1880), 10 W. N. C. Pa. 452.
*" Emerson v. Grattan (1876), 4 W. N. C. Pa. 574.

^Jacobs V. Wells, 1 T. & H. Pr. Pa. 906.
*'Whitesides v. Vickers (1874). 36 L. I. Pa. 16.

'MVarder v. Davis (1860), 35 Penn. St. 74: Brooks v. Hoffman
<1S86), 2 C. C. Pa. 55.

** Kutschmann V. Scbloss (1890), 25 W. N. C. Pa. 358; Atkinson
V. McNaughtou (1891), 27 W. N. C. Pa. 438: Cherrv v. Nolan, 47
L. I. Pa. 70; Grabau v. Hirsbfield, 12 C. C. Pa 208; Garrison v.

Settle, 12 C. C. Pa. 665; Contra Barrett v. Gross (1875), 2 W. N.
C. Pa. 324; Sinclair v. Heyer (1886), 19 W. N. C. Pa. 181; Souders
V. Stauffer. 11 Lane. Pa. 323.

"Hahs V. Scbmeyer (1877), W. N. C. Pa. 271; Contra Nice v.

Hing (1876), 4 W. N. C. Pa. 478.
S2 Phillips V. Quigley (1881), 38 L. I. Pa. 102.
"' Mullin V. Pascoe (1880), 8 Ont. Pr. 372. This was a decision

before married women were given by statute the complete riglits
to property which they now enjoy.
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Rule in Ontario.—The practice in Ontario, requires a

claimant to give security to the satisfaction of some officer,

before being allowed to take the subject matter, ISTothiug

is said as to the form of the security, but it is usual to give

it in the shape of a bond, with one or more sureties. The

addition of another person, is not inherent in the meaning

of the term " security." When the claimant is a public

bank, the officer settling the security does not need to call

for affidavits, in order to satisfy himself of its substantial

condition; and, following the rule, that an absentee is not

required to give security for costs, when he is the owner of

available tangible property within the jurisdiction, the bond

of a bank alone should in interpleader be accepted as suffi-

cient security.^*

Form of interpleader bond. — An interpleader bond,

under the English practice, is usually a money bond, made

by one claimant in favour of the other, with two sureties.

In sheriff's interpleader it is made in favour of the execu-

tion creditor, although formerly it was given to the sheriff. ^^

Sometimes a claimant is allowed to give a bond conditioned,

that he will produce the goods to the sheriff, if he fails in

the issue, and will pay such damages to the execution credi-

tor as the latter shall sustain by reason of the detention

of the goods. ^"

In Pennsylvania the bond is to the commonwcaltli. and

is conditioned that he will nuiintain his title, or pay the value

of the goods, and is for the benefit of the execution creditor,

or any one else who shall be adjudged entitled to the whole

or a part.^'

Amount of bond.—The amount of a clainuuit't) bond in

sheriff cases is either in double the value of the goods,

or in double the amount of the execution, whiclu'ver is

"Oiitnrio Bank v. .M.iclmiils Hank of Ilalir.nx (IDOl), 1 Ont.
235.

"' Aiipclhy V. Witliiill (ISCO), S Upper Canada C. T. .107.

" Asliil(!Wii V. Nash (ISS.")), 3 Man. 37. See also Balkwcll v.

Befldonic HSr,!)), IS ITpper Canada Q. B. 23li; Talc()lt v. Sickle-

steel (LSCl), 21 TTjiiter (Janada Q. B. 45.

"I'a. I'. I>. No. SO of 1S!)7.
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least."'^ In case of a dispute the amount will be settled by

the sheriff's appraisement/'* which will not, as a general

rule, be set aside unless fraud or misconduct is alleged on

the part of the sherii? or his appraisers.****

Unfinished parts of patented machines should, in fixing

the amount of the claimant's bond, he having no interest in

the patent, be valued at what they are worth in the con-

struction of similar unpatented machines. '^^

The claimant is only bound to give one bond, and not

a bond for each execution, although the sheriff may have

different executions under which several creditors may be

entitled to share in the fruit of the levy if the claimant

fails.^^

The bond given by a claimant cannot be considered or

declared assets of a judgment debtor.**^

When bond given.—The interpleader order usually limits

a time, within which the bond is to be given by the claim-

ant. In Pennsylvania, when an issue has been granted, the

claimant must file his bond within twelve days after the

issue has been granted,^* where he neglected to give bond
for a year and nine months, it was held that the claimant

could not be allowed an issue,^^ but the court may order the

goods to be sold, failing a bond, and the proceeds will re-

main in court pending the trial of the issue.**"

Allowance of bond.—The bond is settled before some
officer of the court, named in the order, in the presence of

both claimants. As the applicant does not as a rule attend

upon the settling, he should generally have produced to

='Commith v. Chapman (1877), G W. N. C. Pa. 15; Chandler v.
Zeiglcr (1880), 10 W. N. C. Pa. 338; Sharpless v. Merriman (1884),
2 Chest. Pa. 375; Weldin v. Booth, 1 C. C. Pa. 169;' Contra Rlnehart
V. Bodine, 3 Knlp. Pa. 85; Pa. P. L. No. 80 of 1897.

^0 TJsner v. Bneh, 5 Lane. Pa. 277; Pa. P. L. No. 80 of 1897.
'"Warfel v. Bear, 10 Lane. Pa. 401; Staiiffer v. Soiider, 11

Lane. Pa. 323.
^^ Weldin v. Booth. 1 C. C. Pa. 169.
"Richardson v. Brunswick (1880), 10 W. N. C. Pa. 81; Rinehart

V. Bodine. 3 Kulp. Pa. 85; Pa. P. L. No. 80 of 1897.
«^ McNider v. Baker (1864), 10 Upper Canada L. J. O .S. 193.
'*Conley v. Gartner. 8 Lane. Pa. 201.
"^Wolf V. Wolf (1882). 1 Del. Pa. .380.

«'Pa. Statute (1897), No. 80. see. 12.
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him some official notice that the security has been allowed.

Where a sheriff withdrew upon receiving information from

the claimant, that security had been given, although the

claimant had been guilty of deceit in getting the sureties

approved, the sheriff was hold justified.'^'

Title to goods when bond given.—A claimant upon giving

a forthcoming bond, acquires a right of possession, which

includes a right of removal, until the issue is determined

against him, when his right of possession ceases. His cus-

tody is substituted for that of tlie sheriff. The property is

not withdrawn from the custody of the law, but is still sub-

ject to the lien of the execution. In the hands of the claim-

ant, under the bond for its delivery to the sheriff, the pro-

perty is as free from the reach of other processes, as it

would have been in the hands of the sheriff.*^'*

The goods cannot 1;)e levied upon and ,sold under a sub-

sequent execution, because, if taken from the claimant, he

would be deprived of the power to deliver them in con-

formity with the condition of his liond;'^-' nor can the ex-

ecution creditor issue another writ and levy upon the same

stock of goods. ^'^ The goods in the claimant's possession

may still be destrained for rent,"^ and tliough tlie landlord

joins in the bond, that the goods will be forthcoming, it

will not prejudice his claim for rcnt.'-

Xor does the payment of a dejiosit into court transfer

the property in tbe goods to the claimant. It does not give

"Darby v. Wntorlow (lSci8), L. R. 3 C. V. 4r..'^.

"'HaKiin v. Likms (^K:i\). 10 Tct. U. S. 400: Sn loy v. Garoy
(1S8.-)), 109 ra. St. 301; Tlildobrand v. Smith. 8 Lano. Pa. 175);

Piissavant v. (lunimoy (ISOl), :V2 W. N. C. Pa. 217; Johnston v.

ISIiiHtr. T. & H. Pr. Pa. Sot-. 1143. As to a claimant's Mosition,

wlicn lie jrivos bonds to diffcront (>xi'ciitii>ii criMlitors, see Collins v.

S<ldicl)t(T (1S7(;), 11 T'liihi. Pa. .'?4!».

'•" McLcmorc v. T.mbow (1Sr)l), 10 Aln. 7i;: Ward v. Whitnoy
(1S7S), 7 AV. X. ('. Pm. O.-.: Waro v. Deacon. 7 C. C. Pa. 3(!S;

Covira Hattcrsby v. lI.Mnlirrt (ISTSi. S -VV. N. C Pa. !)4.

"•Shier V. IlVttlc (1S74). 1 W. N. C. Pa. 0; Xcalon v. Flynii. 1

Kidf). I'a. 140; Covlni 'I'aylor v. Bonaffon (ISS.-)). 17 W. N. C Pa.

425; D<-nipscv v. Caspar (lS.-,4). 1 Out. I'r. ISO.

"fJilliain V. Tobias (1S7."'>). 11 TMiila. Pa. 313.

"Brown v. Knttan (IS'tO). 7 Upper Canada Q. B. p. 00.
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him a title to the goods, if it is shov/n in tlie issue tliat he

had no title at the time of the seizure.''

Where a claimant deposited the value of the goods to

abide the issue, hut failed to establish his claim, and the

money was paid out to the execution creditor in part satis-

faction, it was held that the creditor was not entitled to seize

the goods a second time, for by taking the money out of

court, he had estopped himself fron) thereafter disputing,

that as against himself the claimant was the owner. '^* But

the goods remain subject to seizure under the execution of

another creditor, and when seized, and another interpleader

application is made, the claimant will be ordered to pay into

court a second time, the valuo of the goods to abide the

result of the second issue. '^

Pending the trial of an interpleader issue the execution

creditor has no right to the immediate return of the writ.

Any return which the sheriff could make would be of no use

to the execution plaintiff.'^ Under an order, the claimant

paid £20 into court, and the sheriff withdrew from pos-

session. It appearing, that the plaintiff's execution was for

£446, it was held that the interpleader proceedings did

not operate as a stay of execution as to the whole debt."

But, where goods are taken in execution, snflicient to

answer the judgment, and are claimed by a third party be-

fore the sheriff has made a return, although he may have
seized and sold, and an interpleader summons has been
taken out and is pending, the judgment creditor is not in a

position to issue another execation for the amount of his

judgment debt, nor is he entitled co serve a bankruptcy
notice on the judgment debtor."^

" Haddow r. Morton (1S94), 1 Q. B. 95 & 505; 9 Reports 205;
Ivotchie V. The Golden Sovereigns (1898) 2 Q. B. ](j4.

I'
Haddow V. Morton (1894), 1 Q. B. 95 & 505.

" Kotcbie v. The Golden Sovereigns (1898), 2 Q. B 104
"« Ex parte Ford (1880), 18 Q. B. D. 309; Augell v. Baddelev

(1877), 3 Ex. D. 49. See ante p. 200.
"Re Bates (1887), 57 L. T. 417.
'" In re Follows (1895), 2 Q. B. 521.
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If bond becomes worthless.—AYheu the claimant takes

the goods upon giving security, and they afterwards dis-

appear, and before the issue is tried the claimant and his

sureties become insolvent, it has been held on appeal in

Ontario, that the claimant cannot be obliged to furnish

fresh security as a condition of being allowed to prosecute

his claim. The security has nothing to do with the deter-

mination of the rights, but with an entirely different mat-

ter, namely, the preservation of the property pending the

litigation. Upon a further appeal, the Ontario Court of

Appeal was equally divided, but agreed that if the goods

were still in the possession of the claimant, the sheriff

might be ordered to take them."^

When goods disappear.—When a sheriff is directed to

withdraw in favour of the claimant, and the execution credi-

tor upon appeal shows that such order is wrong, and that

an issue should have been directed, and the goods have in

the meantime disappeared, the court will order the parties

to try an issue, if they can agree upon one, to settle the

question of costs, or if they cannot agree upon an issue,

will h'ave it o])on for the execution creditor to seize again.^"

The applicant's costs and charges.—As will be seen in

the cliapter on costs, the applicant has a lien on the subject

matter for his costs and charges. If he sells under the

order of the court, he deducts these before paying the pro-

ceeds into court. If a claimant is to have the goods iiixm

giving security, he must first pay these costs and charges

to the applicant, before the goods pass out of the latter's

possession.®^

In sheriff's cases, the usual practice gives the sheriff a

lien only for his possession expenses from the date of the

order. These are his actual disburs(Mncn(s in carrying out

the direction of the court, and the subsetiuent success of the

claimant will not justify an order upon the sheriff to refund

these expenses to the claimant, if the latter succeeds he

" iioujiixK.iu V. r;iiii(.s (isiii). k; Out. Vv. oc, & 2(:o.

""' Hondot V. M()n<-t.!iry Tiiiu's (lS!l!li, 1!) Onl. Vv. 2:>,.

" See Chapter XIIL
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can recover them from the execution creditor in a sum-

mary way, as one of the questions reserved to be ultimately

disposed of.*-

When the claimants settle.—The court will order the

money brought in, to be paid to a person having authority

from all the claimants to receive it, as to an attorney or

solicitor acting for them all.^'^ After an order is made, if

the solicitors for the claimant and the execution creditor

vary its terms, a sheriff is justified in acting upon their in-

structions, and may pay over part of the subject matter to

one of the parties.^*

When one claimant abandons.—It has been said, that if

one claimant abandon, or his interest otherwise cease, the

other cannot take the goods as a matter of course with-

out showing some title to them. Thus, where an ex-

ecution creditor abandoned, after an order had been made

and a bond filed by the claimant, it was held, that before

the claimant could have possession he must give proof of

his title, and that the mere fact that he had given a bond

was not sufficient to enable him to recover.^^ So, when

one claimant dies, the other cannot have the fund merely

because he is the only claimant left, he must give proof. ^°

xAnd if the execution debt becomes satisfied under other

process, after an interpleader order has been made, the

order will not be vacated, if there be unsatisfied wages

claims filed, the wages claimants having a right to con-

tinue the issue.^^ If one claimant fail to appear, payment

to the other will be conditional upon the claimant indem-

nifying the applicant, if the document under which the

money is claimed is not forthcoming.®^

'*=Eeitl V. Murphy (1SS7). 12 Ont. Pr. 338; Appelby v. Withall

(18G0), 8 Upper Canada C. P. 397; Contra Ontario Bank v. Revell

(1886). 11 Ont. Pr. 249.
'^^ Powell V. Sonnet (I82G), 3 Eiiss. 556.
'' Hackett v. Bible (1888). 24 Upper Canada L. J. 250.

^Passavant v. Gnmmev (1891). 32 W. N. C. Pa. 217.
*" Pillow V. Aldridge (1843). 4 Hump. Ten. 287.
" Riley v. Rolling. 7 C. C. Pa. 193.

^^M'Elheran v. London (1886). 11 Ont. Pr. 181; see also Knight
V. Yarborough (1846), 7 S. & M. (Miss.) 179.
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Sheriff always entitled to an order.—Where an inter-

pleader order directed a sherilf to withdraw, upon being-

paid a certain sum by the cktimant, and that tlie sum should

al)ide the order of the court, and that no action should be

brought against the sheriff; before any further step was

taken the execution creditor gave up his claim, and an order

was made declaring that the goods were the goods of the

claimant. It was held, that such an order was not equiva-

lent to an order for payment of the money by the sheriff.

He is entitled to a specific order to pay the money out.

Where an issue is settled before trial, there still remains

the administrative process, to the carrying out of which

the determination of the issue is a preliminary step, aud the

sheriff still holds the money under the order of the court,

until an order shall direct him how he is to dispose of it. If

the matter were otherwise, the sheriff' would be placed in a

position of great difficulty, in having to determine whether

the parties had agreed on the matter, and whether such pro-

ceedings taken behind his back, had concluded it. No such

duty is cast on him, and he is entitled to wait until he gets

a]i order which relieves him Irom all responsibility.^^

Right of successful claimant.—Upon the determination

of the issue the successful party is entitkHl to the subject

matter which was in dispute."" If money has been paid

into court, tlie prevailing party cannot take it out be-

fore judgment has been signed."^ Under the English prac-

tice, the court or judge who tries the issue may make an

order for payment out or delivery over lo tht' sueeessful

claimant. ''-

Where a claiiiiant, in a slierilT's case, claiiued all the

goods seized, and ])aid into court the amount of the execu-

tion, and it turned out at the ti'ial that the larger i)art be-

longed to him, and llie balance not to the .U'i)tor, but io

"•Di.scount BankiiiK Cy. of EiiKliind v. L:mil.;inl.' (lS!i:',). L' ij.

B. 320.
""Johnson V. .Afiixcy (ISC'.)!. 4:! Al;i. ".LM : .McIOIn.y v. 1'.;ut (ISS(i).

];} Dfily N. V. 442.

""("ooiKT V. I.p;i<1 Smelling Co. (1S:'.:'.l. 1 l><i\vl T'JS.

»= Eiivr. Onlcr ]>\'II. r. 1."'.: Out. Knlc 1111; f"V the foniiiT pr.ie-

tice sec Marks v. Ki.lf^wiiy (ISIT), 1 W.'ls. 11. & (J. 8.
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other parties, the claimant was held entitled to a verdict,

and to have all the money paid out of court to him."^

When the issue, in a sheriff's interpleader, is ended by a

judgment against the execution creditor, and a declaration

that the property belongs to the claimant, the shcriJf is

bound to deliver it, if still in his possession, to the claim-

ant; and, if, as between the claimant and the execution

debtor, the latter is entitled to possession, ho must sue the

claimant if he desires the property."*

If an execution creditor abandon the issue, in Penn-

sylvania, the sheriff remains in possession for 48 hours, so

that the claimant may take proceedings to recover.''^

When an execution creditor.—After Judgment in favour

of an execution creditor, whether obtained by default or

otherwise, the sheriff proceeds to sell the goods, when they

are' still in his possession, or when they come back to him

under a forthcoming bond.'^° He may sell, although the

goods have passed into the hands of a vendee of the claim-

ant."'^ In IS'ew South Wales, it has been said to be doubt-

ful, whether it is necessary that an order should be obtained

directing the sheriff to sell, although such is the practice

there."«

Satisfaction of bond.—The exigencies of a forthcoming

bond are satisfied by the production of the same goods as

were claimed,"" although some of them may be depreciated,

if without the fault of the claimant,^ but the bond will be

broken, if all are not forthcoming.^ A claimant who is non-

suited, for failure to appear at the trial, must produce the

goods or his bond will be broken. '' It is no defence to an

action on the bond, that the claimant has been obliged to

"^Plnmmpr v. Price (1879), .89 L. T. N. S. G.57.
">* Commonwealth v. Walter (1900), 19.J Pa. St. 44(j.

"^Pa. P. L. No. 80 of 1897.

""Caven v. Cole (1878), 3.5 L. I. Pa. 402; Mense v. Wiley (1882),

100 Penn. St. 017; Conlev v. Gartner. 8 Lane. Pa. 20.
"' Bain v. Lyle (1871), 68 Penn. St. 60.

"''Burns v. Dnlzell (1887), 4 N. S. Wales W. N. 81.
"=• Whitesides v. Bordnian (1882), 29 L. I. Pa. 347.
' Bain v. Lyle (1871), 68 Penn. St. 60.
" Hill V. Pvobinson (1863), 44 Penn. St. 380.

'Brenzier v. Cahill (1877), 6 W. N. C. Pa. 147.
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deliver the goods to the debtor's assignee in bankruptc}^,

nor that the claimant arranged that the goods should, be

sold and the proceeds stand in their place, as that merely

fixes the amount of the damages.* 'Nov is it a defence, that

when the issue came on for trial the parties agreed to with-

draw a juror.'^ The measure of damages is the value of

the goods w^hich should have been forthcoming, and not

the amount of the execution.*'

If a money bond lias been given, the successful claimant

will not concern himself about the goods, but will take the

bond out of court and institute proceedings upon it.

"Where the goods of a debtor were seized under several

executions, and the debtor subsequently becoming bankrupt,

and his assignee claiming the goods, an interpleader order

was made, under which the goods were sold and the proceeds*

paid into court to abide the event of the issue. Iii the

result, four of the executions which stood first in order of

priority were set aside. It was held, that the right of the

assignee to the proceeds paid into court was subservient to

that of the subsequent execution creditors, whose judgments

had not been impeached.'^

Claimants who participate.—Of the claimants brought

before tbe court, only those can share in the subject matter

wlio take part in the contest and are >successful. A claimant

Avlio does not take an issue, cannot afterwards iiarticipate

in the fund with the execution creditors who have success-

fully contested the claim.

^

Execution creditors in Ontario.—In Ontario, where all

execution creditors placing writs in a shcrilT's hands up to

within thirty days after a sale, share equally in the pro-

ceeds, it is specially provided, that tlu> court may exchide

any creditor who refuses to join in contesting the adverse

claim, from any benefit to be derived from the contest; and

that only those creditors joining and agreiung to contribute

Diivis V. FoiK-he (ISSI), 38 L. I. l':i. ISC.

MViUiiiins V. (Jniv (IS-'O). 10 L. .T. C P. 3,S2.

"Brvii.- V. IInv<l<-n (ISS'.d. 2.*^ W. N. C Pa. .301!.

' (Jf.Msclinii.lt V. Iliiiiilct (1S4.3). Scott X. Tl. 002.

^Martin v. Lofland (l.SJS), 10 Sinrd. \ M. Miss. .317.
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to the expense of contesting the adverse claim shall be en-

titled to share in the benefit. An adverse claim being de-

fined as a claim to contest which an interpleader issue is

directed. Upon the determination of the issue, if the

claimant fails, the moneys are divided by the sherilf among
the creditors who joined in the contest. '*

When each claimant has an interest.—The court will

distribute the fund so as to do complete equity between

the claimants, and having the fund under its control may
fasten upon it, either in whole or in part, any equitable lien

or trust which one of the parties may have established,

though the legal title is in the other. The court is not

bound to award it wholly to him who has the legal title,

but may so shape its decree, and distribute the fund as to

work complete justice between the claimants.^" Although

the court may disapprove of the means by which the fund

has been accumulated, it must dispose of it, and, in doing

so, will require an honourable settlement between the

claimants. ^^

Neither claimant entitled. — It may sometimes appear,

upon the trial, that neither of the claimants is entitled, in

which case the matter may be remanded until the rightful

party is brought in.^-

Time for distribution.—The court will not allow one

claimant, who has Cvstablished his claim to a part of the fund,

to have payment out until, the whole matter can come up

on further directions, unless it is quite clear, that no part

of what is so claimed will be required for costs.^"

Interpleader refused.—If money has been paid into court,

and in the end relief by way of interpleader is refused, the

»Out. Rule 1113; R. S. Out. (1897). c. 78, s. 4. For decisions
before 1893 and which are not now applicable see: Lew v. Davies
(1886), 12 Ont. Pr. 93; Reid v. Gowans (188(3), 13 Ont. App. 50;
Bank of Hamilton v. Durrell (1888). 15 Ont. App. 500; Wait v.

Sager (1891), 14 Ont. Pr. 347.
'" Whitney v. Cowan (1878). 55 Miss. 020.
" Gilmore v. Develin (1880). 4 Mao A. D. C. 300.
" Keener v. Grand Lodge A. O. U. W. (1889), 38 Mo. App. 543.
" Bruce v. Elwin (1851), 9 Hare 294.

M.L.I. 16
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applicant is entitled to have the fund returned to him with-

out any deduction of costs. ^* If a sherilFs application be

discharged, he will still have the goods levied upon to be

disposed of under the best advice he can obtain.^^

If applicant withhold goods.—After an issue has been

decided in a claimant's favour, if a sheriff improperly with-

hold goods, he will give a new cause of action against

himself. "Where a sheriff was unable to sell goods under

the interpleader order, and they remained in his hands

until after the issue had been decided, it was held no part

of his duty, without tender of his costs of so doing, to

restore the goods to the custody of the claimant, in the

same state as they were at the time of seizure.^*'

Pending an appeal.—Pending any appeal which the un-

successful claimant is entitled to bring, money in court will

not be jjaid out, nor the subject matter of the litigation

handed over to the so far successful claimant. As the

subject matter stands to abide further order, payment or

delivery is discretionary, and will not be made pending an

appeal. ^'^ But it may be, upon the condition, that the ap-

pellant give security for the difference between the legal

rate of interest and that allowed by the court.^**

An appellant, however, invoking the discretion of the

court must prosecute his ap])eal with reasonable diligence.^*

"Where an appellant had o1)tained a stay of proceedings upon

giving security, but was dikitory in bringing his appeal on,

the claiinant was granted an order with costs rescinding

the former order, and directing the fund to be paid out

to hi'm.-"

" M'Kicrnan v. Kcnian (184.'>), 8 Ir. E(i. R. 145; Doyle v.

Dumoticcl (1847), 11 Ir. E(i. R. 342 & 'A~. But soc nnto p. 7i.

"Set; (Jray v. Kiiif,'eniiaii, 4 C. C. Pa. li'.dt.

'" McColliiin V. Ken- (18(12), S Upper Caiia.la L. .J. O. S. 71.
" Kiiitr V. liirch (1X4.".^, 7 Q. R. (ilit); Ri.hiusdii v. Tueker (1SS4).

14 Q. R. I), p. ;574; Kiiif,' v. Duncan (1881), !J Out. I'r. 01; MeElmy
V. Racr (l.S8(i), V.i Daly X. Y. 442.

'"MeDonal.l v. WorlliiuKtou (1.S81). S Out. i'r. ",\.

'MJi-fciK! V. Letterkeuny (ISCS), ;? Ir. K. ( '. L. ICO.
=" Mc:\Iaster v. Coventry. Out. Ct. oC .Xiipcal, Fchy., 1894,

Macleuuuu, J. A., unreported.
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The usual form of interpleader bond is conditioned, that

the claimant will pay, etc., if, upon the trial or other de-

termination of the issue, the verdict or other determination

is against him. An appeal being a step in the original

cause or matter, it would seem that the interpleader bond,

or subject matter, should remain in court until the last

appeal or final end of the litigation.-^

Where an order had been made for payment out of court

to a claimant, the court refused to stay the order, although

a creditor's suit was pending against the claimant in which

an injunction had been granted, but had not been served on

the officer of the court.^-

Wlien wife claims as doweress.—Upon the trial of an

interpleader issue, it appeared that a married woman
claimed the goods as security for any loss she might sus-

tain by reason of barring her dower. Having succeeded at

the trial, and her husband being alive, the money was or-

dered to remain in court, to be paid to her if she survived

her husband.-^

=^ Napier v. Hughes (1882). 9 Out. Pr. KU; National Iiis. Coy.
V. R"l son (IS'8-'). 9 Ont. Pr. 202.

"Smith V. Clinch (1842), 2 Dowl N. S. 48. See also Wilson v.

Wilson (1878), 7 Ont. Pr. 407.
-^ Morris v. Martin (1890), 26 Uppor Canada L. J. 413.



CHAPTER X.

IS AN INTEEPLEADEE PEOCEEDING AN ACTION ?

What is an interpleader proceeding?.—The question has

often b.een asked in statutory interpleader—Is an inter-

pleader 23roceeding " an action '' or " a proceeding in an

action ?''—but the judicial deliverances upon this apparently

simple matter are many and conflicting. Closely related

is the further question, which applies to interpleader gen-

erally—Is the order or judgment which is made in inter-

pleader to be regarded as final or interlocutory?—and the

decisions upon this are also in some degree confusing.

Chronological list of decisions.—The following para-

graphs coiUain in chronological order the views which have

been expressed by the Courts upon the above questions and

upon some kindred matters.

In 1S23 in Neiv Yorl-—The decree obtained Ijv the ])lain-

tiff u])Oii a 1)ill of intoi"])leadcr is looked upon as final, so far

as, he is concerned, and not interlocutory.^

In ISlfl in Enijland—A feigned issue cannot l)e con-

sidered as within the term "action:" the Inter])lea(1er Act

speaks of an issue and an action as two different thin.gvS."

In 184-5 in England—In effect, the feigned issue and the

judgment thereon, is no more than an interlocutory pro-

ceeding in another suit, in the nnture oi" an interlocutory

judgment, wherein Hie court is subse(|uenlly io act in dis-

pensing the righls of tlic parties. It was hclil. therefore,

that a writ of error would not lie from the trial of an inter-

pleader issue.''

' Atkinsdi) V. M.-niKs nsj.".i. 1 Cow. N. Y. CMI.

' I,..ti V. Mclvillr (1S41I, it Dowl. H2'2.

'King V. Simiiiunils (184r>). 7 Q. B. at p. .".11.
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In 1S59 in England—The language, " upon the trial of

any cause," applies to an interpleader cause. The mischief

to be remedied is Just as great, for most important rights

may be decided in an interpleader cause. " Upon the trial

of any cause " is upon the trial of any cause which can come

legitimately before ,a court. It was decided, therefore, in

a sheriff's case, that an appeal lay from the trial of an in-

terpleader issue.*

In 1S60 in Upper Canada—Following the practice in

England, an appeal lies from the judgment of an interpleader

issue, as the term " cause " covers an interpleader cause.^

In 1862 in England—Erie, C.J., said:
—"I do not see

why the word ' cause ' should not embrace an interpleader

issue. The importance of learning the truth is just as

great, in an interpleader, as in any other cause. There are

two parties, and there is a matter in dispute. It was there-

fore held that interrogatories might be delivered in an inter-

pleader issue.''

In ISGJ/- in Upper Canada—Though possessing many of

the characteristics of an action, an interpleader proceeding

is not strictly a suit in the eye of the law. It w£ls decided,

therefore, that an order to rescind the issue must be made

in the original cause. '^

In 1872 in Maryland.—A decree passed upon a bill of

interjDleader, before answers are filed, requiring the fund

to be paid into court, and enjoining the defendants from

further proceedings and requiring them to interplead, is

interlocutory and settles the right of no party, and is at all

times, before a final decree, subject to revision and altera-

tion, being merely ancillary to further proceedings.^

In 1873 in Ohio—It was not intended by the substitu-

tion of a third party for the defendant interpleading, to

* Withers v. Parker (1859), 4 H. & N. p. 814. Erie, J.
= Wilson V. Kerr (1800), 18 U. C. Q. B. 470; Feehau v. Bank

of Toronto (1800). 10 TT. C. (\ P. 82.
" White V. Watts (18G2), 12 C. B. N. S. p. 271.
' Salter v. McLeod (1864). 10 U. C. L. T. O. S. 299.
^Barth v. Rosenfeld (1872), 30 :Md. 604; followed in Heald v.

Rhiud (1897), 86 Md. 320.
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change the nature of the case from a civil action to a statu-

tory special proceeding, and thereb}- to deprive the parties

of the rights incident to a trial in a civil action. The

action remains though the parties be changed. The issues

to be tried, remain essentially the same, as they would have

been had there been no change of parties to the record, and

the plaintiff cannot be deprived by the change of defendants

of the rights of a party to a civil action, merely because

he is forced to contend with a new and perhaps more

formidable antagonist.^

In ISlJf in Ontario—An interpleader proceeding is a

proceeding Avhich comes within the meaning of the words
'•' an action at law," and therefore a party to an issue may

be examined for discovery.^"

In 1S77 in England—A judgment on the trial of an

issue is an interlocutory one. Bule 2 of Order I. provides,

with respect to inter^Dleader, that the procedure and prac-

tice now used by courts of common law, under the Inter-

pleader Act, shall apply to all actions and all the divisions

of the High Court, and the application by a defendant shall

be made at any time after being served with a writ of smn-

nions, and before delivering a defence. Under the Inter-

pleader Act, the process of interpleader may be carried out,

either by making the claimant defendant in the action in

which the application for an interpleader order is made, or

in some other action, or by the more common process of a

feigned issue. If the last mode is adopted, the interpleader

issue becomes a process ancillary to the original action,

which is still kept alive for the purpose of enabling the

judge seized of the matter, after judgment has been given

upon the jntcr])lcader issue, to finally adjust the rights of all

parties, and to settle all outstanding questions of costs.

Although it is true iliat interpleader issues partake in some

measure of the character of actions, and that the findings

upon llicm do sul)staniially dclcrminc llic questions between

the parties io such issues, yet si ill they are not. sirictly

•MnKinnis v. Sdiwjil* f1S73), 24 Ohio St. 342.

"•Cnnadn rpniiancnt L. & S. Co. v. Forest (1874). C Out. I'r. 2.".L
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speaking, actions, but are more analogous to inquiries

directed in the course of actions. It is to be observed, that

it is only by the final order made in the action, out of which

the interpleader springs, that the directions necssary to

terminate all the questions, even between the parties to

the issue, are finally given. The determination upon the

issue is a cohdition precedent to the final determination of

the action, and that fact demonstrates the inconvenience

and delay which would result from its being held, that the

order determining the issue is a final order, entitling the

successful party to it to delay any appeal, and thus staying

the hands of the court at first instance, as regards the

original action, or putting the parties to the expense of a

final order in the action, which would require to be set

aside, if the order upon the interpleader issue turned out

to be wrong.^^ Two actions had been brought relating to

a cargo, and an interpleader issue directed to try the ques-

tion to whom it belonged. The issue having been tried,

the question was, whether the judgment should be appealed

from as a final or as an interlocutory judgment.

In 1878 in Ontario—The proceeding, a sheriff's inter-

pleader, is not a step in the original suit in which the fi. fa.

issued, though it arises from what has been done under the

v/rit of execution issued in that cause. The claimant of the

goods is not a party to that suit, neither is the sheriff. They

are merely parties to the collateral proceeding autliorized

by the statute for the protection of the sheriff. ^-

In 1880 in England—Interpleader is not an action,

either in the strict or in any conventional sense. Under

the Judicature Act, an action is a civil proceeding, com-

menced by writ, or in such other manner as may be pre-

sented by Eules of Court. There is no rule of court pre-

scribing the commencement of interpleader proceedings in

any other manner. On the contrary, interpleader is treated

by Order I., Eule 2, as a proceeding in an action, and so it

"McAndrew v. Barker (1877), 7 Ch. D. 701.
'- Wilsoa V. Wilsoii (1878), 3 Out. App. 400.
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was heldjthat a notice for trial without a jury could not

be given nnder rules which only mentioned actions.^"

Interpleader in England is now regulated by rules of court

and not by a statute as in 1880.

In ISSO ill Ireland—An order disposing of a sheriff's

interpleader, and directing the execution creditor, who dill

not appear, to pay the costs, is not equivalent to a Judgment

in an action.^'*

In ISSl in England—The Court of Appeal in consider-

ing, whether costs incurred in the action in which an execu-

tion issued, should be set off against costs in the interplead-

ing proceeding which followed, as being costs of the same

proceeding, decided that they could not, because, it was

said, an interpleader is a proceeding as distinct from the

action as possible. The proceeding is certainly entitled in

the action, but that is only a convenient mode of identify-

ing it; it would be more correct to entitle it in the matter

of the execution.^^

In 1883 in Ontario—Interpleader is not an action, but a

j)roceeding in an action.^^

In 1883 in England—Under the old practice, ilio judge

on the trial of an issue only gave interlocutory judgment,

which was afterwards settled at chambers ; now it is vmneces-

sary to go to chambers, and the presiding judge gives final

judgment. ^^

In 1884 in Manitoba—An interpleader is not a cause,

and is never spoken of as such, and so does not come williin

the rule, that when a causi' is at issue the del't'iidaiit may
give notice of trial. ^"^ An order cannot be made for the

examination of a defendant in an interpleader issue, because

the general rule is not v\'i(le eiKuigh in its terms to cover

the issue and the parties to it.'"

" Hnmylii v. Bctt.'lcy (ISSO). (i Q. B. T>. p. (Mi.

" B(.otli V. Ek.iii (ISSO). C Ir. R. {). L. 2S2.

'Biirk.'r v. Ilcininin^' (ISSli, 4:'. L. '1". S. S. CTS.
'» Conlsoii V. Spii-is (ISSMi. 1) Out. V\: 4!»'J.

" Hiirstnll V. I'.r.Viint (1SS:!i, 1L> Q. H. 1). p. 101.
'" I'l;i.\tnii V. .Moiikiii.iii (ISSli. 1 Mjiii. ."'.71.

"McMilliiu V. liiirtlftt (LSS4), 2 Man. (52.
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In 1S85 in England—The English Judicature Act of

1873 gives every inferior court jurisdiction to grant cer-

tain relief and remedies in proceedings before such court.

It has been held that this power refers only to the relief and

remedies to be administered in the action, and as the result

of the action, and not to an incidental and extraneous pro-

ceeding arising out of the levy of an execution, such as a

sheriff's interpleader.^"

Ill 1S85 in Manitoba—A clainumt in an interpleader

issue is not a party to a cause, within an Act which allows

an appeal.-^ Where a statute enacts that no chattel mort-

gage can be declared void, as giving the holder a prefer-

ence or priority, except by a bill in equity for the benefit of

the plain tilf, it has been held that a chattel mortgage can-

not be declared void upon an interpleader issue.-'

Ill 1SS6 in England—Upon an appeal to the Co art of

Appeal, from an order of a Divisional Court, dismissing an

appeal from the finding of the judge who tried an inter-

pleader issue transferred to a County Court, it wa,s con-

tended that the order made by the Divisional Court upon

the first appeal was an interlocutory order, and that notice

of appeal had not been given properly, the court overruled

the objection and held that the order was a final order.^^

In 18S7 in England—An interpleader proceeding is not

within the term " action " in a statute which provides that

with the leave of the judge an appeal shall lie in certain

actions.-*

In 1SS7 in Fcnnsijlvania—An issue under the Sherifll's

Interpleader Act is not within a statute which provides,

that it shall be lawful for either party in any civil suit or

action to choose arbitrators for the trial of matters in

variance.-"'

=» Speers v. Dasjsi-ers (1885). 1 Cababe & Ellis, 503.

-'Jmus: v. McDous-all (1885). 3 Man. G85.
=2 McMillan v. Bartlett (1885). 2 Man. 374.

=^Hnffhes v. Little (188G). 18 Q. B. D. 32.

"CoHls V. Lewis (1887). 20 Q. B. D. 202.
" VanAukea v. Buxton (1887), 1 Mona. Pa. 399.
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In 1887 in Canada—The finding and judgment upon

the trial of the issue is a judicial determination upon the

merits of the matter in contestation, as much as a like

judgment upon matters in contestation between plaintiff's

and defendants in an action. The necessity of obtaining a

final order, in the original suit, can have no effect whatever

in making the adjudication upon the merits in the issue a

^\'hit more final than it already is. The judgment upon an

issue tried, on the application of a sheriff for protection

from claims made to property seized in execution, and de-

termining conclusively, until reversed by some court of

competent jurisdiction, the rights of the execution creditor

to the fruits of the seizure, as against the claimant, is of a

different character from a judgment on an interpleader

issue ordered in the progress of a suit, for the purpose

of determining a point necessary to be determined before

judgment can be j)roncunced in the suit, during the pro-

gress of which the interpleader has been ordered. The

words " judgment in a cause or matter depending in any

court " are abundantly sufficient to include, and must be

construed to include an interpleader issue and the matter

in contestation therein.-'^

In 1887 in England—Proceedings in interpleader are

substantially a second action. The fact that proceedings

in interpleader are a second litigation is not disposed of by

suggesting, that for some technical purposes they are re-

garded as part of the original action. Names are notliing.

Interpleader at tlie instance of the sheriff' is m^t a natural

consequence of a judgment in favour of the jdaintiff in an

action. It is another ])roceoding, and it resits with the

plaintiff to say wlietlier lie will, or will not, bcconu' a ])nrty

to the new issue. The only authority which the industry

of counsel has discovered, to the contrary, is the dictum of

liord Sclbornc in 1880, to the effect that interpleader is not

an action but a proceeding in an action. Tliis dictum re-

fers not to the present question, but to the forms of pro-

"" Ilovcy V. Wliitinjr (ISS?), Canada 11 S. C. R. p. r.21 et m/.
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cedure under the Interpleader Act.-'^ The point turning on

this was, that a solicitor, under an ordinary retainer,

has no authority without special instruction to engage in

proceedings in interpleader.

In 188S in Manitoha—An interpleader issue is within

the term "action,"-^ and may be entered for trial on a

Tuesday.

In ISSS in Onterto—Proceedings in interpleader are sub-

stantially a second action, and a solicitor retained to collect

a debt is not entitled to interplead, without a further re-

tainer for that purpose.-''

In 1891 in England—The judgment upon the trial of an

interpleader issue is really, in the nature of an interlocutory

decision; it is hot a final judgment. It is a judgment upon

a proceeding which is itself in the nature of an interlocutory

proceeding. The interpleader proceeding may be an action

within the meaning of the rules. There is no substantial

change in the old law. Under the old law, the judge tried

the issue which had been directed at chambers, that is, it

was only a step in tlie regulation of the entire rights of the

parties, and the complete adjustment of the rights took

place in chambers after the issue had been tried. But there

was obviously an inconvenience in having to go back again

to chambers, when the judge had at the trial of the issue

all the parties before him, or could easily have got them

before him, and certainly could better adjust the rights

with knowledge of all the circumstances, than a judge at

chambers hearing that part of the case afterwards, and for

that purpose the rules of court wisely prescribe that the

judge who tries the issue shall be clothed with the power,

if he choose, of finally adjusting all the rights of the parties,

instead of the judge at chambers. It confers upon the

judge sitting to try the issue, all the authority and all the

functions of a judge sitting in chambers.^*'

=' James v. Ricknell (1887). 20 Q. B. D. pp. IGG and 1G7.
=^ Douglas V. Buruham (1888), 5 Mau. 261.

=»Hackett v. Bible (1888), 12 Ont. Pr. 482.

'"MacNair v. Andensbaw (1891), 2 Q. B. 502.
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In 1892 in Manitoba—A rule which empowers a Judge

sitting at nisi pritis " at all times to amend all defects and

errors in any proceedings in civil cases " is wide enough to

embrace an interpleader issue.
•''^

In 1893 in Ontario—Where it appeared that the original

action in which execution issued was in one county, and the

interpleader proceedings in another, it was held that the

local judge of the first county had Jurisdiction to make an

order for the examination of one of the parties to the issue,

because the interj^leader application was a step in the first

action.^2

In 1893 in England—Under a rule which gave a district

registrar, when a cause or matter was proceeding in his dis-

trict, all such authority and Jurisdiction as might be exer-

cised by a Judge at chambers, it was held that the district

registrar had no Jurisdiction to make an interpleader order,

but that such application must be made to the master in

London. '*''

In 1895 in Ontario—An interpleader proceeding is not

an action, and a rule which enables the court to order an

action to be discontinued upon terms as to costs, does not

apply to interpleader issues.''*

In 1897 in Ontario—With the object of making the

matter clear, in the face of so many conflicting authorities,

a rule having the force of a statute was adopted in Ontario

in 1S97 which provides, that "action," as defined by the

Judicature Act, shall include proceedings for relief by inter-

pleader.^^

In 1898 in Ontario—An order made on a sherilf's appli-

cation directing an issue, if the claimant ,-diould give secur-

ity, and otherwise directing that the goods be sold and the

proceeds paid to the cxecujion creditor, is not in its nature

final Init merely iiitcrloculoi-y.'"'

=' Fisher v. Kn.ck (ISKli). S Mnii. VM.
"Ciilder V. McLii.v. Out., '-'."{nl .l;iini:ir.v, IS!).'!, iiiircpurtcil.

"Iluod V. Y:iU-s (l.S'C,). W. X. 1!)0.

" IIomilKHMii V. (Jillii's (1W>"'). I'i <»"<• I*'-- I'l--

'=* Rules (if 1S1>7. see. (i (r).

""Hunter V. Iliiiiter (ISitS). IS ('mi. L. T. 111.
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In 1001 ill Emjland.^—An interpleader proceeding is

within the words of a statute which gives the court juris-

diction to award costs " in any action or proceeding in-

stituted l)y a married woman," etc.*

Decisions not reconcilable.—It is not possible to recon-

cile all these conflicting decisions, and it niiglit be presump-

tion on the part of the author to attempt to extract from

them rules, which should be followed under all circum-

stances. It w'as, at his suggestion, and to end such diver-

sity, that the Ontario statutory rule was passed which

enacts that " action " shall include proceedings for relief

by interpleader. This considertion of the practice in inter-

pleader is important, and some further remarks upon it

may be permissible, as it has not as yet been comprehen-

sively dealt wdth in any reported decision.

Form of interpleader proceedings.—The terms "inter-

pleader proceedings" and "interpleader proceeding" are

somewhat ambiguous. They may mean the whole proceed-

ing, or some part of it. There are always two distinct parts

to each interpleader litigation. First, the triangular con-

test in which the stakeholder comes into court in company

with the two adverse claimants, either by bill of inter-

pleader, or in an action of interpleader, or in statutory in-

terpleader in a more summary and simple way by summons,

petition, or motion; and, secondly, the litigation which fol-

lows, betw^een the claimants alone, generally taking the

form of an issue or an action. ^^

Force and effect of remedy.—An interpleader proceed-

ing, though simple and summary, is, when examined, of

considerable force and wdde effect. Take the case of a stake-

holder who has been sued by both claimants; he comes into

court, and in an expeditious manner, without the usual

preparatory steps of an ordinary suit, and generally with-

out a trial, obtains an injunction which stays both actions

so far as they concern him, dismisses him out of court with

^ Niinn V. Tyson (1901). 17 Times L. R. G24.
" See Temple v. Temple (1894), 10 R. 269.
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his costs, and directs the two claimants to proceed in a liti-

gation not of their own choosing. A proceeding which is

allowed to accomplish so much, with such simple legal

machinery, should not be lightly regarded. The substance

should be looked at rather than the form. If it is of equal

strength to an action, it should be so viewed, and should

receive a liberal rather than a technical construction.

Why it should be looked on as an action.—As inter-

pleader is sometimes designated an extraordinary remedy,

and is, besides, special in its character; it follows naturally

that it has not under any system of Judicature a full code

of procedure of its own, which will permit all the steps

usually taken by the parties preliminary to a trial in a

modern action. It becomes of importance, therefore, to

be able to say that an interpleader proceeding, in any or all

of its several forms, is equivalent to an action or suit, be-

cause all the procedure relating to actions or suits gener-

ally then applies when necessary to issues as well. The

parties in interpleader will then have the same advantages

in getting ready for a trial or hearing, as have other suitors,

while the dissatisfied claimant will have the customary op-

portunity of reviewing the decision at the trial before a

higher court. The fact that it is optional with the court

to say whether the claimants shall continue their litigation

in a proceeding designated an interpleader issue, or in an

action as ordinarily understood, makes it reasonable to sug-

gest that the parties should have equal facilities in cither

form of proceeding. It is scarcely fair, lliat a i)laintill' in

an issue should possibly be deprived of the right to produc-

tion, or discovery, or a jury, or discontinuance, or ap-peal,

as the case may be, when all these come as a matter of right

to another claimant, who, fortunately for iiini. is to main-

lain his rights as plaintiff in an action.

Action, cause, and suit.— 'I'lic tci'ins "nclioii," "cause,"

and "suit," apart from any special statutory definition,

seem broad enough to cover the form and matter whicli are

ff)un(l in inlor])lea(ler litigation. As llie leniiencv in mod-

ern limes is to give the remedy ;i liioad .md lib 'i-al eonslruc-
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tion in favour of the party requiring relief,'''^ it seems rea-

sonable that an interpleader proceeding should always be

given the importance and weight which it deserves, even

when a question at issue is between the two claimants,

rather than that it should be looked upon as something less

important than a suit or action. All technical Ciuestions

and objections should as far as possible be brushed aside.

Narrow view in England.—The tendency in England

has been to regard the issue between the claimants in a

narrow way, rather as a derivative proceeding, than as an

original one, and to designate it as a proceeding in an

action, and not as equivalent in substance to an action.

Correct view in England.—jSTotwithstanding the deci-

sions to the contrary in England and Canada, it is sub-

mitted that an interpleader proceeding is within the term

"action," when that word is defined by statute to mean,—

" a civil proceeding commenced by writ, or in such other

manner as may be prescribed by rules of court." An inter-

pleader proceeding is clearly a civil proceeding which is

commenced as prescribed by a rule of court. ^^

View in the United States.—In the United States a

broader view is taken. When the claimants are compelled

to contest between themselves, as the result of the stake-

holder's act in seeking deliverance from their threatened

actions, they stand before the court to litigate the question

between them, to the same extent as. if one had iiied a bill

against the other, they occupy the positions of plaintiff and

defendant ;*° and when an action against the stakeholder

is continued, with the outside claimant substituted as de-

fendant, the litigation does not change from a civil action

to a special statutory proceeding, and the parties are not

deprived of the rights incident to a trial in a civil action.*^

^* See ante page 3.

=^See Ee Fawsitt (1885), 30 Ch. D. 231; Re Vardon (1885), 31

Ch. D. 275: Re Wallis (1888), 23 L. R. Ir. T. Contra, McAndrew
V. Barker (1877), 7 Ch. D. 701, decided before interpleader was

givernod by Rules.

"See ante nage 174.
" Magiuuis v. Schwab (1873), 24 Ohio St. 342.
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When not in an action.—It is of course clear, that an

interpleader cannot be a proceeding in an action, so far as

the applicant is concerned, when no action has been brought

by either claimant before the interpleader is launched. It

is hardly logical to say that it is, even when an action does

exist. It is more correct to say, that it arises l)y reason

of the action having been commenced, or that it is entitled

in the action.

Example from sheriff's case.—In the case of a sheriff

under the English practice, he comes into court as a new

party himself, bringing in a second ncAV party in the person

of the claimant, while the subject-matter, the goods seized,

are also entirely new. The only remnant of the action in

which the execution issued, is the successful party there,

who now comcv^ in under a new name, as the execution

creditor. Can it be said, with any consistency, that the

sheriff's application is a proceeding in the action? If it

can, what will the answer be, where a sheriff has seized

under two different executions, and has entitled his pro-

ceeding in both? Which action is it a proceeding in? A
sheriff's application is substantially a new and original pro-

ceeding, no mailer Avhat it^-^ form.

Judgment, final or interlocutory.—It is also impossible

to extract from the above decisions, a rule, which shall say,

Avhether the order or judgment in some part of intt'vpleader

proceedings is in each particular case final or interlocutory.

The judgment or order which is obtained l)y the ])erson

seeking relief is clearly final, so far as he is coni'enu'd ; it

gives hiui his remedy and sends liiiii out (J court for good.

Ihit the same judgment or ordei' may he interlocutory, so

l';w as the ehiimaiits are concerned, as it nuMH-ly puts them

in motion to have their rights decided in an action or issue. ^-

"Seo fiirtlior CliiipttT XIV.



CHAPTER XI.

INTERPLEADER AS AFFECTED BY BANKRUPTCY.

Interpleader as affected by bankruptcy.—It is often im-
jjortant to consider, what is the eifect upon interpleader

proceedings, when, either before or after they have been

instituted by a sheriff, the execution debtor is involved in

bankruptc}^, or winding up i)roceedings; and also the posi-

tion of an assignee in bankruptcy, when he is either the

applicant or a claimant in stakeholder's interpleader.

Division of the subject.—A consideration of the subject

shows that it divides itself into two parts in slieriff's cases,

first, that in which the only claimants are the execution

creditor and the assignee or trustee, and secondly, that in

which a third party appears claiming adversely to both of

these. Another important consideration is the date at

which the insolvency proceedings are instituted. It may
be before the sheriff has levied, or after he has levied, or

after an interpleader order has actually been made direct-

ing an issue between the execution creditor and an ordin-

ary claimant, but before the proceeding has run its course.

Further summary of the subject.—The effect of bank-
ruptcy proceedings upon interpleader, depends to a large

extent upon the wording of the particular statute which
bears upon the question. In some cases, the provision is

quite clear, and the rights given to the assignee for the

general creditors so paramount, that the sheriff is in no
difficulty, and is justified in giving possession of the goods,

or even their proceeds after a sale, into the hands of

the official assignee, trustee, receiver or liquidator; or in

refusing to levy, if the trustee is already in possession, even
M.L.I.

"

• 17



258 THE LAW OF INTERPLEADER.

tlioiigh an active execution creditor is insisting tliat the

sheriff shoukl maintain his levy, or levy and interplead.

Under another statute, the question of priority of rights

may not he so clear, as to justify the sheriff in taking upon

himself the hurden of deciding hetween the hostile parties,

and so, as will presently appear, he may in many instances

relieve himself by invoking the protection which the inter-

pleader statutes afford.

If a sheriff is in doubt, whether he should yield the

goods to the assignee, or call the parties before the court

upon an interpleader, it is sometimes advisable for him to

follow a middle course, by asking for further time in which

to make a return to the execution.

When trustee in possession.—If the debtor has made an

assignment, or taken advantage of a Bankrupt Act, before

the sheriff goes out to levy, and the sheriff, finding the

goods in the possession of the assignee, nevertheless seizes

them, and then calls upon the execution creditor and the

trustee to interplead, his application will be refused with

costs. The goods are considered as in the custody of the

law, and so cannot be seized by a sheriff, even though he

assimies to seize them as the goods of a debtor different

from the one whose estate is in bankruptcy. An inter-

pleader will be refused for the further reason, that tlie

court will not bar an assignee's claim, for he is in posses-

sion by operation of law. For the same reason, it is wrong

for a sheriff io lake goods from the possession of a receiver

appointed by the court. It is uol compclciit for any ]Hn'-

son to disturb such possession.^

If levy follows assignment.— 11" tlie assignmcni fakes

place first, but tlie slu'riif makes a k'vy before tlie assignee

lakes possession, flic sheriffs right to ask for relief will

depend upon the strength of th(> stntiilc, ami also upon Iho

fact wliethcr or no there is al.so ])resent an ordinary ehiiiii-

ant asserting iillc against both. If the assignee will not

' .McMiistcr V. :\I.';il<iii (1S77). 7 Out. i'r. LMI : Uiisscll v. Ea.st

AiiKlii'.'in Uy. Co. (lS,"»(ti. .". Mnc. & <;. KM. I'.ut sco Mackay v.

Mcnitt (].S.S()), ;J4 W. U. 4^3.
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fioht the claim, but -Lhe execution creditor desires to do so,

interpleader may be maintained.

Where a debtor had made an assignment for the benefit

of his creditors before the sheritf seized, and the latter then

took out an interpleader summons, and an issue was directed

in which the trustee was made plaintiff, it was held that

the onus of proving that the deed wa^s irrevocable and

binding, as against the execution creditor, was upon the

trustee, who must prove that the deed had gone beyond the

stage of being revocable. The burden of giving affirmative

evidence lies on the person setting up the deed against the

execution.

-

When insolvency follows levy.—If the insolvency fol-

lows the levy, the sheriff will ordinarily, in a case of any

doubt or difficulty, be allowed to bring the assignee and the

execution creditor before the court, upon an interpleader

application for the purpose of having them litigate between

themselves the title to the goods. If the insolvency fol-

lows forthwith after the seizure, the question is simple and

interpleader may not be necessar3^ If the execution has

proceeded towards completion, or a considerable length of

time has elapsed, nice questions often arise as to whether

the execution creditor has got beyond the statute, which

favours the general creditor, for then interpleader will be

allowed in relief of the sheriff.

The practice in England has been, in many cases under

such circumstances, to allow the sheriff to call both claim-

ants before the court upon an interpleader,^ and to make

the assignee plaintiff in an issue, with the execution creditor

as defendant.'*

= Admitt Y. Hands (1887), 57 L. T. 370.

'Goldschmit v. Hamlet (184.3). 6 Scott N. R. G92; Child v.

Mann (18G7), L. R. 3 Eq. 806: Lever v. Shepherd (1891). 90 Law
Times. 339; Purkiss v. Holland (1887), 31 Sol. J. 702; Trustee of

John Burns, Burns v. Brown (189.'. I. 1 Q. B. 324.
* Parker v. Booth (1831). 1 M. & S. 150; Xorthcote v. Beau-

champ (1831). 1 M. & S. 158; Bently v. Hook (1834). 2 Dowl. 3.39,

4 Tyr. 229; Dihb v. Brooke (1894). 2 Q. B. .3.38. For form of order

where an action was directed, see McCormick v. Armstrong (1R87),

2 Jones 388.
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In Ontario, the statutory rule which allows a sherifT to

interplead when goods taken in execution are claimed by

any person not being the person against whom the process

issued, has been held general and comprehensive enough to

cover nearly every case which can arise, as it was intended

it should, and consequently it covers the case of a sheriU,

when the execution creditor disputes an assignee's title to

the goods levied upon. Such is a fit questioii to be tried

between the parties, and it is a diificulty which a sheriff

is entitled to be relieved froni.^

The same practice prevails in Australia, where it has

been held, that a sherilf may interplead, when the goods

seized are claimed by a trustee under a deed of assignment

by the debtor for creditors. **

A sheriff, however, is not justified in interpleading un-

less he has an actual claim from the assignee. The mere

fact that he has received notice that a fiat in bankruptcy

has issued, is not sufficient."

When the execution debtor is a firm, the execution

creditor's rights will not be prejudiced by a receiving order

in bankruptcy against one of the partners, while the goods

of the firm levied upon, or the proceeds, are still in the

sheriff's hands, and the sheriff may interplead iu such a

case, when the receiver claims as against the execution.^

Insolvency, when interpleader pending.—If an inter-

pleader ap])lication is ])eiuling, wlicn ihe debtor makes an

assignment under an insolvent act. the sheriff may bring

the assignee before tbe court as n second clainiant in the

interpleader ]iroceedings. 11 liiis been licld in Ontario, that

under siu-li cii'ciimstances, ihe sberilT is ])f(t|)('i-ly before the

court, for jliai is one of llic cases to wbidi tlu' inievjilcader

act is intended to apply."

In ^fanitoba, where, jx'iiding .tlie enlai'genient of a sber-

iff's inter])leader a])plication, an order was made to wind U]>

' Kiirns V. Stoclc nHCC). 2 TTppcr rmiiulM L. .7. N. S. ISO.
'• Hc<-sf<.n V. Dnnnldsdii (IS92). IS A'ictoria 1;. K. 'JUS.

' T'.ciitlc.v V. ITook (1M:!4). 2 Dmvl. ?,:V.\ 4 Tyr. 229.

"Dil.l) V. Bro(.k.> (ISIM), 2 Q. B. :as.
" HrjiiKi V. HicUli' (ISC.S), 4 Out. I'r. I'.H.
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the debtor, a company, and a liquidator was appointed, the

court refused to substitute the liquidator for the execu-

tion creditor in the interpleader proceedings at the credi-

tor's request, holding that if the execution creditor did not

take an issue he must be barred.^"

In Massachusetts it has been held, that a sheriff may

file a bill of interpleader against the assignee in bank-

ruptcy and the execution creditor, when it is doubtful

whether as against the creditor the property passed by the

assignment.^^

Insolvency after interpleader order made.—If an inter-

pleader order has already been made, directing an issue

between the execution creditor and an ordinary claimant,

or disposing of the matter in some summary wa}'. as by

directing a sale and a division, and insolvency intercept the

completion of the matter, the question arises, whether

rights have been given to the execution creditor by the

court through the interpleader order, which arc entitled

to prevail over the provisions of the Bankrupt Act. In

practice, when the assignee appears, the matter is worked

out in one of several ways. The sheriff may voluntarily

withdraw in favour of the assignee, or an order may be

made directing him to do so, in which case the interpleader

order is superceded; the sheriff may interplead a second

time, or the assignee may be allowed in as a contestant in

the issue, or if the proceedings have gone so far that the

claimant is defeated, an order may be made in the bank-

ruptcy proceedings directing payment or delivery to the

assignee or to the creditor as the case may be.

Sheriff may deliver goods notwithstanding order.—It is

the duty of a sheriff in a clear case, where an interpleader

order has been made, under which he is ordered to sell, and

which is subsisting when he is served with notice of a re-

ceiving order in bankruptcy, to hand over the goods or their

proceeds to the official receiver, and the sheriff will not be

entitled, as against the official receiver or tiie trustee in

1" Blake v. Manitoba. Milling Co. ClSm), 8 Man. 427.
" Fairbanks v. Belknap (1883). 135 ilass. 179.
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bankruptcy, to costs for any time lie may remain in posses-

sion after he has been so served.^-

Where, upon the messenger entering, the sheriff with-

drew, leaving him in possession, the court refused an at-

tachment against the sheriff at the suit of the execution

creditor, for contempt in not proceeding to a sale pursuant

to the interpleader order.^^

But when an interpleader order is superceded, by an

order declaring that the goods seized are the property of

the trustee in bankruptcy as against the execution creditor,

it will be subject to the claim of the bill of sale holder,

or other adverse claimant, who may have been a party to

the sheriff's interpleader application.^*

The assignee may be allowed into the issue.—Where a

sheriff withdraws from possession under an interpleader

order, upon the claimant paying money into court, and

bankruptcy proceedings followmg the trustee applies to

be allowed into the issue, the court has discretion and

power to make him a party, under the English rule which

enacts that in interpleader the court has power to make all

such orders as may be just and reasonable. The fact that

the original claimant may have a claim which he cannot

enforce against the trustee in bankru])tcy, is l)ut a reason

for adding the assignee.^'"'

General creditors favoured.—The provision whicli pre^

vails over, or supercedes, the interph'ader inaehinery which

has been set in motion, is that part of a Bankrupt Act

which makes the title of the assignee relate l)ack to the

commission of an act of bankruptcy l)y tlir debtor. The

assignee's right to come in, is not to be refused, because the

claimant in the interjdeader order has paid a sum into court

to abide the result of an issue. The money paid in does

not stand in the ])lace of tlie goods. It is paid in to pre-

vent the goods being sold. The fact thai the execution

"In re Ilnrrisoii Ex inutc Sli.Tiff of Ess.«x (1S!):V). 1> Q. 1*.. 111.

"Collins V. ClifT (ISCy), H L. T. N. S. 4(i0.

'* K\ p:irle lljillinK In r<' Hn.vdon (1S77). 7 Thy. Div. ^'u.

'"r.ird V. MallH'Ws (ISS-J), 4(5 L. T. .N. S. .'.112.
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creditor would have completed his execution by seizure and

sale, and been paid in full, but for the delay caused by the

first claimant, is no reason why the trustee in bankruptcy

should not have the advantage caused by the delay.^"

An execution creditor, therefore, is not entitled to re-

-tain the benefit of his execution, against the trustee in bank-

ruptcy of the debtor, unless he has completed the execu-

tion before the date of the receiving order. If, while the

sheriff has the goods in his possession, an available act of

bankruptcy comes to his knowledge, it is his duty to hold

the goods for the creditors generally, not for the particular

creditor, who through his
f.. fa. has put him in motion.^'

The judge has no power, upon an interpleader applica-

tion, to interfere with the rights of the general creditors

represented by the trustee in bankruptcy. The inter-

pleader can only deal with the rights of the rival claimants

inter se; the rights of the general creditors remain wholly

unaffected. If a creditor were to obtain a lien, by virtue

of the inter|)leader order, the result would be, that a credi-

tor would only have to seize goods, upon which some one

else had a sham claim, and avail himself of that claim, to

defeat the equal distribution among creditors, which a

Bankrupt Act is meant to effect.^^

Assignee may take sides with execution creditor.—It is

not always necessary that an assignee should at once assert

his paramount right to take goods from the sheriff, he may,

if he choose, take sides with an execution creditor, with the

object of contesting or getting rid of the claim of a chattel

mortgagee. Thus, where a sheriff had seized goods, which

were claimed by a chattel mortgagee, and subsequently the

debtor made an assignment for creditors and- the sheriff

interpleaded, it was held, that the assignee was not bound

to demand the goods from the sheriff, but might intervene

^"Bird V. Mathews (1882), 46 L. T. N. S. ."12; O'Brien v.

Brodie (1866), L. R. 1 Ex. 302; Mackay v. Merritt (1888), 34 W.
E. 433.

^' Trustee of John Burns. Burns v. Brown (1895), 1 Q. B. 324;
Brand v. Bickle (1868), 4 Ont. Pr. 191.

"Ex parte Hailing In re Haydon (1877). 7 Chy. Div. 157; over-

ruling Parsons v. Lloyd (1866), L. R. 1 Ex. 307.
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in the interpleader proceedings, and ask that an order be

made for a sale of the goods under the interpleader rules.

It was further held, that the Bankrupt Act did not super-

cede the interpleader rule.^**

A sheriff seized, and excepted from the levy certain

tools of the debtor, a farrier, to the value of £5 as exemp-

tion under the English Debtor's Act. The goods having

been claimed by the debtor and his wife, the sheriff inter-

pleaded, with the result that in the issue the claim of the

debtor and his wife was barred. The sheriff then sold part

of the goods, and while the balance was advertised for sale,

a receiving order was made against the debtor, and in the

bankruptcy ^proceedings the debtor claimed exemptions to

the value of £20, as provided in the Bankrupt Act, and

asked that the sheriff be restrained from selling. The as-

signee did not claim the goods, and declined to intervene. It

was held, that it was the duty of the sheriff to complete his

sale and pay the proceeds, less his charges, to the assignee,

notwithstanding the fact, that if the assignee had asked

for the goods and received them, the bankrupt would then

have been entitled to further tools to the value of £15.-*'

The effect of the sheriff's sale.—When a Bankrupt Act

provides that an execution creditor shall not retain the

benefit of his execution, unless completed by seizure and

sale, and then only in case no bankruptcy proceedings are

instituted within fourteen days thereafter; the sale by a

sheriff under an interpleader order has been held to com-

plete the execution by seizure and sale, so that a receiver

intervening within the fourteen days, is entitled to the fund,

when the claim of the adverse claimant havS been withdrawn

or defeated. The Interpleader Act protects the sheriff, but

does not alter the capacity in which lie st'lls, or that in

which he holds the proceeds of goods levied upon. He
sells in his capacity of sheriff under the writ of //. fa., not

under sonic trust or duly imposed by tlic Interpleader Act."^

"Stern v. Topncr (ISJIS). 1 Q. K. 37.

"Re Dawson (1S!»!»|. 'J Q. H. ,-)4.

" Ilejithcote v. Liveslry (ISST), 11) (}. B. D. 28.").
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The New South Wales Insolvent Act provides, that,

where a debtor'^ goods have been taken in execution but

not sold, they shall, in case of bankruptcy, form part of

the insolvent's estate. And where an interpleader order

was made, under which the claimant paid a sum into court

and took the goods, and the debtor subsequently became

insolvent, it was held, that this was equivalent to a sale,

and the court refused to stay the interpleader proceedings.

The claimant having abandoned, it was further held that

the execution creditor was entitled to the money."

In another case, where the claimant paid the value of

the goods into court, and the debtor became insolvent, the

court directed that the money should be paid out to the

claimant, upon the execution creditor failing to proceed;-'

and where, under similar circumstances, the claimant,

thinking that the interpleader was at an end by reason of

the insolvenc}', failed to prosecute, an order was made bar-

ring his claim, and directing payment out to the execution

creditor.^*

Stakeholders' cases.—A stakeholder who is liable for a

debt which he is willing to pay, will be allowed relief by

interpleader, although the debt be claimed by the assignee

in insolvency of the creditor, and also by the creditor him-

self, or by an ordinary assignee of the latter. If the credi-

tor has sought to enforce the collection of the debt by an

action, in which ho alleges that the commission in bank-

ruptcy is invalid, and that he intends to dispute it, such

action must be stayed by the interpleader, for the court

will never permit a bankrupt to proceed in an action affect-

ing the validity of the commission when the assignee is not

present.^^

" Harris v. Solomon (1879), 2 S. C. R. N. S. Wales N. S. 207.
-^ London v Dnnnicliffe (1887), 4 N. S. Wales, W. N. 40.

'' Castlemaine v. Howell (1887), 4 N. S. Wales, W. N 64.
='^ Lowndes v. Cornford (1811). 18 Ves. .Inn. 299: Fallon v.

Britannia (1877), 11 Ir. R. C. L. 1.57: Re Hilton (1892). 67 L. T.

.594; Liniman v. Duunick (188.5), 1 Ohio Circuit Cts. 563. But

see contra Harlow v. Crowley (1818), Buck, 275; Henry v. Glass

(1885). 2 Man. 97.
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Thus, where an uncertificated bankrupt brought an ac-

tion for the value of work done by him after his bank-

ruptcy, and the amount found due was also claimed by the

bankrupt's assignee, the defendant was allowed relief by

interpleader.-"

The same practice prevails when one claimant is a re-

ceiver appointed by the court. Thus, where a deposit was

claimed from a bank by a receiver appointed at the instance

of the depositor's creditors, and also by a present holder

of the certificate who had taken it after the receiver had

been appointed, the bank was awarded an interpleader.-'

Interpleader by assignee.—In some cases an assignee in

insolvency has himself been allowed to maintain interpleader

proceedings^, where goods in his possession have been

claimed adversely by a chattel mortgagee or some other

adverse claimant. Thus, in an Ontario case, an assignee

was permitted to call before the court as claimants, the

creditors who had sued out the writ of attachment in in-

solvency, and a third person who alleged that the debtor

had transferred the goods to him. The court would not

give effect to thci creditors' objection, that the assignee was

not a mere stakeholder in the proper meaning of that term,

and should have applied for relief in the insolvency pro-

ceedings.-^

In Missouri, an assignee for creditors who was in pos-

session of a fund, the proceeds of goods sold, was aUowed

to maintain interpleader, where the money was claimed

by the creditors and by a chattel mortgagee.^" But in

Maine, relief was refused to an assignee, upon the ground

that he was himself really a claimant upon the fund in his

own possession;''" am! in a Mai-yhmd case, ilic court re-

fused to interfere, \\liere the validity of the assigiunent

-•Jones V. Tunil)wll (1S37). 2 U. & W. <;01

".Tnmos v. Siims (1S;»2), 1)0 On. 404.

-"Wolls V. Hfws (lS7(i). 24 (Irant (Out.) IIJI.

'"Ko fJrcKK's Assigiunent, Fee v. Wolfe (1s;iS>. 74 Mo. App.

r>8. Soo :ils(. Ri-ttnijin v. Ilnnt. 12 Weekly T.:nv Bulletin (Ohio),

i>8(>.

"Cnstiier v. Twilehell (ISiKS), 01 Me. .^21.
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was in question, because the assignee was interested in up-

holding it, on account of the commission wliich woukt ac-

crue, and so was not an indifferent stakeholder."^

London Court of Bankruptcy.—Where goods seized by a

sheriff under an execution issued b}' the London, England,

Court of Bankruptcy, were claimed adversely, it was iield

that such court had jurisdiction to make an interpleader

order, because, by the statute, the Court of Bankruptcy had

all the jurisdiction formerly possessed by the Superior Courts

of Law.^-

=1 National Park Bank v. Lanahan (1883), GO Md. 477.
^- Sheriff of Middlesex in re Buck (1879), 10 Chy. Div. 575.



CHAPTER XIL

EVIDENCE AT THE TEIAL.

Depends on the form of the proceeding.—The evidence

which is to be adduced by the claimants, when they come

before the trial judge, depends very largely upon the form

of the proceeding which has been directed by the inter-

pleader order or decree. If an action has been directed, the

claimants stand before the court subject to such rules of

evidence as would be applicable, had one of them originally

commenced an action against the other.^ But where an

issue has been directed, it follows from the brief way in

which it is worded, and in the absence of detailed pleadings,

that many questions must arise in relation to the evidence

which each party may tender in proof of his own title, or

for the purpose of disproving a prima facie title established

by his opponent, as well as to matters which are assumed

by the court without formal proof, and wliicli neither party

may controvert.

Construction of the issue. — Interpleader issues are

directed to inform the conscience of the court, and unless

they are framed with a view of meeting the real questions

likely to arise, tlu'y are nf little l)enefit. Tliey are the

creatures of the court, and the emirl lias a right to deal

with them, as if they stated very fully the (|uestion which

the parties go down to try, instead of looking at the short

way in wliieh il may be stated in tlir issue. Tlie nioileni

' Ilorti.n V. liaptiHt Clum-li (ISdl), 34 Vt. .''.nit; ^Villis..n v.

Salmon (1880). 45 N. J. Eq. 2.">7.
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view of an interpleader issue is, whatever the form the sub-

stance must be looked at, and the object being to inform

the conscience of the court, it is often immaterial for that

purpose, which party is made plaintiff.-

The onus.—The proper rule in framing an issue, is to

put in the position of plaintiff the party upon whom the

substantial onus of proof should properly rest.^ When a

tenant has called upon his landlord and a third party to

interplead, the burden is not upon the landlord to allege and

prove that he was a bona fids purchaser for value without

notice, but is upon the third party to displace the landlord's

title.*

Grounds which claimants may set up.—AVhere the issue

contains no limitation of the title which a claimant is to be

allowed to set up to the property in cjuestion, it is open to

him to set up any ground by which he may substantiate his

claim. ^ The generality of the terms of an issue, " whether

the goods are the property of one claimant as against the

other," shows that it is the object of the court, in directing

it to be tried, to place every thing in issue which constitutes

the title of the plaintiff. If it be intended to limit the

enquiry, the issue should be narrowed when the parties are

before the court upon the original interpleader application.'*

Technical objections.—It is generally desirable, that

technical objections, which prevent the trial of the matter

really in question, should be waived or disallowed, in order

that all the information which it is the object of the issue

to obtain may be supplied.'^ Formerly the rules regulating

the admissibility of evidence on interpleader issues, were

^Carne v. Brice (1840), 7 M. & W. 183; Shingler v. Holt (18G1),
30 L. J. Ex. 322; 7 H.'& N. r,T); Bird v. Crabb (1861), 7 H. & N.
99G; Muckleston v. Smith (18()7), 17 U. C. G. P. -101; Brvce v.

Kinnee (1892), 14 Ont. Tr. 509.
=> Doraa v. Toronto Suspender Co. (1890). 14 Ont. Pr. 103.

MVarnock v. Harlow (1892), 96 Cal. 298.
=^Re Hilton (1892), ''7 L. T. 594.

Lot^ V. Melvil.e (1841), 9 Dowl. 882: Bosanquet v. Woodford
(1843), 5 Q. B. 310; Pooley v. Goodwin (1835), 5 H. & M. 466; 1,

H. & W. 567.
' Waterton v. Baker (1868), 17 L. T. N. S. 494; Smith v. White

(1S71). 5 Ir. L. T. R. 74.
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not adhered to with the same strictness as on ordinary

trials.® In 1878, however, in refusing to give effect to a

contention that a technical objection should not be received

in interpleader, an English judge remarked, " that of late

years there has been no difference between the evidence

received upon the trial of an interpleader issue, and in other

cases."^

Because an issue is directed to inform the conscience

of the court, upon the particular question of fact sent down

for trial, it has been held in some instances, that technical

legal objections ought not to prevail at the trial, for other-

wise it would be idle to direct the issue, and so put the parties

to the delay and expense of a useless trial. Thus, the court

refused to hear an objection, that in the affidavit annexed

to a marriage settlement, under which a claimant made

title, the grantor was not described by his real occupation

of a ship broker or coal merchant, being designated merely

as broker;^** as also an objection, in an issue sent for trial

between two corporations, that certain individuals were mem-
bers of both.^^

The fact, that the exclusion of evidence upon some

point, may prevent the whole question from being decided

upon the trial of the issue, is no reason for its admission,

when such evidence may still be properly received when

the parties go back to chambers for a final order.^-

Matters not controvertible.—In some instances the court

assumes as a basis for an issue, the existence of certain

facts, and these may not be controverted upon the trial of

the issue. If either party desires to disprove such matters,

he must have the issue pointed to them.^' Thus, as a gen-

eral rule, in sheriff's interpleader an execution creditor is

' Itoscoc's Nisi I'l-iiis, If.tli Ed.. |i. '_'SI.

"Kiniiiott V. Marcliiuit (.ISTS), 3 Q. B. D. n.">.'.

njiifrcn V. Siinipson (ISCC), 4 F. & F. 074.
" I'.ns!iii(|U(t V. WrM)(lf..nl (184.")), f) Q. B. 310.

'M'.inI V. ('rnl)l) (1S(>1), 7 II. & N. OnC; SO T.. J. Ex. 31S;

Muckl.'ston V. Sniitli (ISCh), 17 IT. C. C. P. 401.

"Linuit V. Cli!iffor.s (1S4.",), 4 Q. B. 702.
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not obliged to prove his judgment and execution;^* nor can

a question, as to whether the sheriff had abandoned the

ffoods, be raised on the trial of the issue. ^"^ And where one

claimant derived his title through a railway security, known

as a Lloyd's bond, the trial judge was held to have properly

excluded all evidence as to the circumstances under which

money was originally loaned upon the security;^'' so, in an

issue betv/een an execution creditor and a trustee in bank-

ruptc}^, as to whether the execution is valid as against the

fiat in bankruptcy, the execution creditor cannot give evi-

dence to show that the debtor never really became bank-

rupt, and that the act of bankruptcy was only colourable.^^

Where a claimant, who was possessed of property, had

been confined in a lunatic asylum, and upon the lunacy

proceedings being compromised, had placed her title deeds

with a certain custodian under an agreement; upon the

trial of an issue, as to whether the claimant, notwithstand-

ing the agreement, was entitled to the possession of the

title deeds, the court held that it was not necessary for her

to prove her title, the question being only whether the

agreement prevented her from insisting upon her title.^*

In a Manitoba case, where defendants against whom

judgment had been obtained claimed upon an interpleader,

that the property seized as goods was real estate and so not

exigible, it was held that for the purpose of the interpleader

the property must be assumed to be chattel.^^

The right of a national bank in the United States, to

enter into an agreement with its debtor, whom it has sold

out by a sheriff's sale, to continue the business as its agent,

cannot be enquired into on a sheriff's interpleader.^^

" Edwards v. Matthews (1847), 4 Carr. & K. 148; Richards v.

Jenkins (1887). 18 Q. B. D. 4.51; Holden v. Lansley (1S()2». 11 U.

C. C. P. 407; McWhirter v. Learmouth (1808). 18 U. C. C. P. 130;

Ripstein v. British Canadian L. & I. Co. (1890), 7 Man. 119; Blum
V. Warner (1879), 1 Les. Rec. Pa. 113.

'' Guv v. Ambrose (1880). 3 N. S. Wales W. N. 136.

"Blackmore v. Yates (1807), 2 L. R. Ex. 225.

"Linnit V. Chaffers (1843), 4 Q. B. 702.

''Cnmming v. Ince (1847), 11 0. B. 112.

"Dixon V. McKav (1899), 12 Man. 514.

=«' Lippincott V. Lougbottom (1889), 6 C. C. Pa. 503.
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Judgment and execution as evidence.—An execution

creditor, as mentioned above, is not required as against the

claimant, to prove his judgment and execution.-^ In prac-

tice lie subjjoenas the sheriff to produce the v:rit of fi. fa.,

and thus proves the seizure under an execution and judg-

ment which are assumed to be regular. When the claim-

ant is called upon to show that the goods are his, as against

the execution creditor, the form of the issue assumes the

right to seize by virtue of a judgment, and the creditor is

not bound on the trial to show that he has recovered a

judgment. If he succeeds, it does not matter to the claim-

ant, whether he has recovered a judgment or not. If he

fails he has no right to contest the seizure.--

But if the issue is between two execution creditors each

claiming priority,^^ or between an attaching creditor and

an execution creditor-* the creditor upon whom the onus

rests may be required to prove a judgment as well as an
execution, or his judgment may be impeached by the other

claimant.

It has been held in Pennsylvania, that the claimant may
attack the lona fides of the judgment upon which the execu-

tion was issued, and show that it is fraudulent, when the

claimant's title is founded upon transactions between him
and the debtor.-^

When goods are seized in llie possession of the claim-

ant, llie claimant, claiming under a sale to him by a sherilT

under a previous execution, is not called on to prove the

judgment under which such execution issued.-"

When plaintiff shows title to part.—The issue is not to

be decided against one clainiaiit, if he claim all the gdods.

and it turns out that he is only entitled to some of them.

" MrWliirl.T V. Lfannontli flSliRi. IS V. C C. V. 1.30: Ripstoin
V. P.iilish Ciiiiailian L. & L Co. (1S90), 7 :SIiin. 110.

" Iloldrn V. l>aiiKl<'V (ISCLM, 11 U. C. O. P. 407; L -vy v. Davins
(1880). 1'J Out. I'r. 1>:{.

'^Newman v. Lyons (ISit'J). 8 Man. 271.
" Mac(l(,iial<l V. CiiinniiiiKs nsU'JI. 8 ^L^Il. -lOr,.

'Ilartlcv V. Wci.lcinai), ."', Dis. R.'p. Pa. ?,?^\.

"Ilaniriiill v. I)f Wclf (1801). 10 U. C. C. P. 419.
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The issue is to be taken distributively, and it means are

these goods or part of them, and if so what part, tlie pro-

perty of the claimant; and there will accordingly be a find-

ing for the plaintiff for such articles as he proves title to,

and for the defendant as to the residue. It is immaterial

therefore, whether an issue refers to the goods seized, or

the goods seized or any part thereof.-^ The onus lies

on a plaintiff claimant, to show clearly to what articles he

has a title, and if he be unable to do so, he can recover

none.-^

Claimant with a limited title.—It is not necessary for

the court to find that the property belongs to one claimant

or to the other absolutely; having the subject matter under

its control, the court may fasten upon it, either in whole

or in part any equitable lien or trust which one of the

claimants may have established, though the legal title be in

the other. The court is not bound to award the property

to him who has the legal title, but may so shape its judg-

ment and distribute the fund, as to do complete equity

between the parties.'" This is, in effect, the principle of

the English Judicature Act, which enacts, that the court

shall in every cause or matter grant such remedies as any

of the parties appear entitled to, in respect of every legal

or equitable claim properly brought forward, so that as far

as possible all matters in controversy may be completely

and finally determined.^''

Eule in sheriff's cases.—Upon the usual sheriff's issue,

as to whether the goods are the property of the claimant

as against the execution creditor, the question is not, as to

whether they are the property of the claimant absolutely,

"Plnmmer v. Price (1879), 39 L. T. N. S. 657: Morewood v.

Wilkes (18.33). 6 C. & P. 144; Feehan v. Bank of Toronto (1800),
10 U. C. C. P. 32; Stephens v. McArthiir (1889), Man. Ill; Van
Winkle v. Youns (I860), 37 Pa. St. 214; Rush v. Vought (1867),
55 Pa. St. 437; McDermott v. Kline (1868). 6 Phila. Pa. 553.

" Crapper v. Paterson (1860), 19 U. C. Q. B. 160.
"Whitney v. Cowan (1878), 55 Miss. 626; Windecker v. Mutual

Life Ins. Coy. (1896), 12 App. Div. N. Y. 73.
" Eng. Jud. Act, 1873, sec. 24 (7), R. S. O. 1897, c. 51, s. 57 (12).

M.L.I. 18
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but are they his in any sense. This form has been adopted

for the express purpose of enabling any person lawfully

entitled to possession, to sustain his claim against the ex-

ecution, by showing that he has either a general or a special

property in the goods. He will accordingly be allowed to

show that he has some interest, which either defeats the

right of execution, or is to be resj)ected in its enforcement.''^

A claimant will therefore be entitled to succeed, when he

proves that the legal title is in himself although he is a

mere trustee or agent for the management or sale of the

property,^^ where he shows a lien as an immediate right of

possession,^^ where the issue was ' had the claimant any

property ' the goods having been loaned to him,^* or where

he shows title to all the goods though he may be bound to

account to a third party for part of their proceeds.^*

A cestui que trust in possession of goods has a sufficient

interest to maintain a claim, without joining the trustee

in whom the legal estate is vested;^*' so, a claimant on show-

ing that she had an equitable claim at the time of seizure,

and that the party in possession was holding for her, was

held entitled to succeed. ^^

Where there are two claimants of goods seized in execu-

tion, it is not necessary that they should show a joint owner-

ship. They may either show a joint ownership, or that

each owns a part, all that is requisite to defeat the execu-

tion is the fact that they arc indeed the owners.^^

Claimant bound by first claim.—In Pennsylvania, when

the claimant in a sheriff's interpleader, claims an absolute

and exclusive ownership in the goods seized, he will not l)o

•' Green v. Stevens (1S.")7), 2 II. & N. 14(i; Schroedor v. Ilnnrott

(1873), 28 L. T. S. S. 704; Grant v. Wilson (18.'j0), 17 U. G. Q. B.
144; Bryce v. Kiiinoe (1H!)2), 14 Ont. I'r. 50'J.

"Ganipholl v. Glevestine (1S1I2), 14!) P:i. St. 40.

"KoKors v. Keiiniiy (184(;). !> Q. B. r.!)2.

"Green v. Stevens (isr.7). 2 11. & N. 140.

"Sliive V. Finn (1800), l.'U Vn. St. ir>8.

" Schroeder v. Ilniu-ott (187.*?), 28 L. T. N. S. 7^4; Gonnell v.

IlickdcU (18,S8), l.'i Out. A)))). .^)1S.

•' Ulack V. Dr.iiiilljinl (1S77), 28 IT. G. G. P. 107.

"Van Winkle v. Youhk (ISCOi. 37 Pa. St. 214.
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permitted upon the trial of the issue to set up a limited

or restricted title, having made a claim to absolute owner-
ship and thus stayed the creditor's execution^ he cannot
set up a limited or restricted interest on the trial, because
if only a limited interest had been claimed at first, the

sheriff might have sold the debtor's interest, and there

would have been no need for an interpleader. Thus, hav-

ing claimed an unqualified proprietorship, if he can only

show that he is the debtor's lessee, or a joint ownership
with the debtor, or a life estate, or that he has only a lien,

the verdict must be for the execution creditor.^"

It is also the rule in Pennsylvania, that when a claimant

limits his title in the first place by claiming only a qualified

property, he is bound by such limitation and cannot on the

trial of the issue maintain his claim by proof of absolute

ownership, proof of his limited claim will only be per-

mitted-^^*

In Pennsylvania, the issue must correspond with the

claim, and the claimant can only sustain the issue by prov-

ing his claim as made, thus where the claimant claimed the

goods by affidavit, and the evidence showed that he held
the goods as agent for another, it was held that the verdict

must be for the defendant, and the court refused to allow

an amendment by which the principal might be substituted

as plaintiff.*^ But it is not error to permit a claimant to

amend his declaration by inserting various articles omitted
in the original declaration.*^

In Xew South Wales, when a person gives notice to the

sheriff that he claims the goods which have been levied

upon, on such and such grounds, and gets an issue in gen-

eral terms, he cannot go beyond the claim which he first

made and rely upon other grounds.*^

=" Meyers v. Prentzell CISSG). 33 Pa. St. 482; Ward v. Zane
(1860), 4 Phila. Pa. 68; Stewart v. Wilson (1862). 42 Pa. St. 4,50 r

McDerniott v. Kline (1868), 6 Philn. Pa. 553; Hortoti v. McCurdv
(1880), 14 Phila. Pa. 221; Lobb v. TTllman (1883), 2 Chest. Pa. 2.53.

^"Waverly v. IMcKennan (1885), 110 Pa. St. 599.
" Campbell v. Wasserman, 9 C. C. Pa. 381.
"Battles V. Sliney (1888). 24 AV. N. C. Pa. 71.
"' Thompson v. De Lissa (1881), 2 N. S. Wales L. R. 16.^.
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What claimant must show against an execution.—When
the burden of proof is upon the claimant in a sheriff's in-

terpleader, the question is not, whether the execution credi-

tor has a right to seize the goods under his writ, but whether

the claimant has such an interest in them as entitles him

to resist the seizure. ISTo one has any right to interfere

with the execution, except a person who has either a general

or a special property in the goods. The creditor with his

judgment and execution is considered to have title. If

the claimant fail to make out his case, there must be a ver-

dict for the execution creditor, who having a judgment

and execution, is not bound to offer any evidence to show

a right in himself. If, when the issue comes on for trial,

it is proved that the goods were in the possession of the

debtor, and the claimant is unable to give any further evid-

ence, and no further evidence is given by either party, the

possession of the debtor is prima facie evidence that the

goods were his, and on that footing the seizure was right,

for there is nothing to show that the claimant had any

claim. If the claimant goes on further, and gives some

evidence, which shows conclusively that he had absolutely

nothing to do with the goods, and that his claim was al-

together unfounded, the result must be that the issue will

be determined in favour of the execution creditor.'**

The moment at which a claimant disputing an execu-

tion must show liis title, is at the moment l)ofore the sheriff

seizes. And an issue worded, whether the goods are the

property of the claimant as against the execution creditor

at the time of the execution, must be so construed.*'^ It

has also been held that he must show title prior to the time

at which he interposed his claim.'"'

"Oroon V. Roroi-s (1845), 2 Cnrr. & K. 14S; Edwanls v.

Matthews (1847), 4 1). & L. 721; 1(> L. J. Ex. 201; Uiclmnls v.

.Tfiikins (1SS7). 18 Q. I^ D. 451; Orant v. Wilson (18.")!)). 17 TI. C.
Q. B. 144; CV.nklin v. Sa.vors, 1 T. & 11. Pr. Ta. 1)07; Blum v.

Warner nS7f)). 1 T.efr. Ttee. Pa. 113.
' Kielijinls V. .Tenl<i?is (1SS7), 18 Q. H. T). 4.">1.

".SeLscl V. Folmar (1803), 103 Ala. 401.
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As a general rule, when a claimant is in possession,

evidence of that fact is sufficient to enable him to establish

his claim. Thus where an execution creditor, according

to his own showing, has no right to seize, the claimant needs

no better title than his possession to enable him to succeed.'^

In Pennsylvania, however, it has been held, that the claim-

ant in a feigned issue must prove title to the goods, it is

not sufficient to show mere possession.'**

When- claimant may not raise jus tertii.—When it ap-

pears that the claimant was not in possession, and that he

has absolutely no interest in the goods seized, he will not

be allowed as a general rule to set up the title of a third

party, otherwise known as the jus tertii, with the object

of defeating the execution, as for instance by showing, that

the title is in the debtor's assignee in bankruptcy, and not

in the debtor at all.*^ He must recover upon the strength

of his own title, and not upon the weakness or want of title

of the attachment creditor.^" Evidence which does not go

to establish the ownership of the claimant is irrelevant.

The object, is to allow the claimant to show that it is his,

and if he has no title, it is a matter of no concern to him

that some other person's property may be wrongfully seized

or sold by the sheriff.^^

A claimant cannot give evidence of a seizure under a

prior execution, or of a landlord's distress, with the object

of defeating the present execution creditor's claim to a bal-

ance of moneys remaining after the first execution was

satisfied f^ nor can a claimant show that the execution credi-

tor is really the assignee in bankruptcy of the judgment

^Ferrie v. Clegliorn (ISGO), 19 U. C. Q. B. 24.
^^ Blommingdale v. Victor (1892), 147 Pa. St. 371.
" Carne v. Brice (1840), 7 M. & W. 183: Green v. Eop:ers (1845).

2 Carr. & K. i-18; Richards v. Jenkins (1887). 18 Q. B. D. 451;

O'Callaghan v. Cowan (1877), 41 U. C. Q. B. 272.

"^"Seiscl Y. Folmar (1893), 103 Ala. 491; Jennings v. Mather
(.1901). 1 Q. B. 108.

" Grant v. Hill (1863). 5 Phila. Pa. 173: Thompson v. Water-
man (1S97). 100 Ga. 586.

"Belcher v. Brown (1848), 6 C. B. 608.
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debtor, in order to estop the creditor from claiming the

goods levied on for his own personal debt.^^

When claimant may set up jus tertii.—But if the claim-

ant claims through or under, or by the authority of a third

party, he may set up the jus tertii, or title of such third

party, so' as to defeat the execution. It is competent for

him to show any facts warranting his interference with the

process of the execution, even if the property in the goods

be in another, provided always that it will not work a sur-

prise upon the execution creditor, and that the claimant

appears to be in privity with or claiming under the real

owner.^* Where the claimant was a second mortgagee of

goods, having only an equity of redemption, he was allowed

to set up a jus tertii to the extent of saying, 'you cannot

sell either as against the first mortgagee or as against me,

I have all the property in the goods which the first mort-

gagee has not.^'^

An issue worded, ' are the goods the property of the

claimant/ may be amended at the trial by adding the words,

' as against the execution creditor,' so as to let in the ques-

tion of the jiis tertii for the benefit of the claimant and

his privity.'"'"

A claimant under a bill of sale from the debtor, may
raise the question that part of the goods were exemptions,

and that the debtor could do what he pleased with them,

although the question of exemptions may not have been

raised when the sheriff seized. °^

When the claimant is defendant, and the burden conse-

quently upon the execution creditor to show that the goods

are exigible by evidence of title in the debtor, it would seem

upon principle, in the absence of any reported decision,

that the clainiant may give evidence of a jus Icrlii, and so

'Mdioa.ls V. IIcffiRT (1S!)()), 1 W:ilU. Pa. 377.
" iU-lrhrr V. nrown (iStS), (J C. B. WH; Hrycr v. Kinnw (1S!»'J).

14 Ont. Pr. 509; O'Ciilhiirhnn v. Cowan (1877). 41 U. C. Q. H. 27li.

"Usher v. Martin (1880), 34 Q. B. D. 272.

"'V.ryr,' V. Kiiincc (18!CJ). 14 Out. Pr. .'>(»i>.

•M'i.l.l V Ilail (ISlt.')). 22 Out. App. 44!).
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defeat a prima facie title shown by the creditor in the

debtor.

When execution creditor may set up jus tertii.—When
the onus is on the claimant, and he has given evidence which

shows a prima facie title in himself, it is competent for

the defendant the execution creditor to defeat the plain-

tiff's title, by showing that the real title to the goods was

not in the claimant at the time of seizure, but m some other

party. Thus, where the claimant claims under a bill of

sale from the debtor, his title will be negatived, if the ex-

ecution creditor can show a prior bill of sale to another, or

that the goods passed to an assignee in bankruptcy before

the claimant acquired his title, or that the bill of sale is

null and void, having been made without consideration and

for the purpose of defeating creditors. To enable the

creditor to give such evidence, it is not necessary that the

issue be exj)ressed to try whether the instrument under

which the claimant claims is void for any reason, nor that

the interpleader order should provide that such a course

shall be open to the execution creditor.^**

When execution creditor can not set up jus tertii.—But
when the execution creditor is plaintiff, and the onus of

proof is upon him, it has been said that neither on authority

nor on principle can he justify the taking of the property

from the possession of the claimant, by showing title in a

stranger, the burden rests upon him to displace the title

of the claimant by showing title in the debtor.^^

°* Chase v. Goble (1841), 2 M. & G. 930; Gadsden v. Barrow
(1854), 9 Ex. 514; Richards v. Jenkins (1887), 18 Q. B. D. 451;
Grant v. Wilson (1859), 17 U. C. Q. B. 144; Newman v. Lyons
(1892), 8 Man. 271. Bnt see Edwards v. English (1857), 7 Ell.

& Bl. 564. where the court refused to allow thfe creditor to set
up a prior bill of sale, bad as against the ci-editor, but good as
against the claimant, the issue being in the narrow words, " had
the debtor goods liable to be taken in execution"; also Shingler v.
Holt (18G1), 30 L. J. Ex. 322; 7 H. & N. 65, where the execution
creditor was not allowed to show that the claimant's husband was
really entitled, as it was pointed out that such question could
afterwards be determined in chambers.

•» Smith V. White (1871), 5 Ir. L. T. R. 74; Ovens v. Bull
(187(5), 1 Ont. App. 62; Union Bank v. Tizzard (1893), 18 Can.
L. T. 324; 9 Man. 149.
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Questions of estoppel.—Although an execution debtor

may be estopped from disputing the title of a claimant to

whom he has made a transfer, this estoppel does not pre-

vent the execution creditor from showing that the claimant

has no title as against him. Such estoppel gives the claim-

ant no real title or interest in the goods. It merely pre-

vents the debtor who is estopped, from saying as against the

claimant, the goods do not belong to you, although in fact

they do not belong to him, and it only takes effect between

parties and privies. If the execution creditor could, for this

purpose, be said to claim through and under the execution

debtor, so as to be in privity with him, he might be estopped.

But he cannot be said to so claim, he claims through and

by the law as against the execution debtor, and not through

and under him. A sheriff, accordingly, who comes to seize

armed with a writ of execution in favour of a creditor^ is

not bound by estoppels which would prevent the debtor

from resisting the claim^mt's title. ^° As expressed in Penn-

sylvania, the validity of a transaction between the claim-

ant and debtor, is not the test of its validity against the

execution creditor.''^

The mere fact that a claimant lias taken some transfer

from the execution debtor, after the writ was placed in the

sheriff's hands, should not, in the absence of any explana-

tion, be allowed to estop the claimant from denying the

debtor's title, for such a transfer may merely be a confirma-

tory assignment, or an assignment of such an interest as

would not be bound l)y an execution. "-

AVlien an insurance coni])any files a bill of interpleader, to

get rid of adverse claimants, and jjays the insurance moneys
into court, questions of insurable interest and of misrepre-

sentation cannot be raised by the defendants. The insurance

coni])any alone can raise the question of insurable interest."-''

<"Kiflianls v. .Tt-nkins (1.SS7). IS Q. B. D. 4.^.1; Kiclmnls v.

Jolmslon (l,S.-;»). 2.S L. J. Kx. .T22; 4 II. & M. (i(!().

"'Jjiiinc.v V. Ilowiinl (ISIfJ). l.-,U Pa. St. 331).

" Mficiiiiliiy V. .Miirslinll flSCO). 20 IT. C. Q. B. 273.
"Jf.lin Hjincdck Mutual Life In.s. Co. v. Ladver (1000). 30 Ins.

L. J. 3<;3 (K. I.)
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When superior title outstanding.—Where there is really

adverse title in a third person who is not present, which,

if that party chose to assert it must prevail over that of

both the claimants alike, and that person takes no step and

does not seek to enforce his superior title, the decision will

be between the parties present, upon their titles apart from

that of the superior one. This is a legitimate application of

the maxim, ' ijotior est concUllo defendeiitis."^'^

The successful claimant, therefore, acquires a good title

to the moneys in question, and that notwithstanding the

fact that there may actually be another claimant, who still

has a right of action against the stakeholder for the same

fund.*'^ But in a Missouri case, where the court found that

neither claimant was entitled, but that the money belonged

to another, the matter was remanded so that such other

might be brought into court."®

A judgment in favour of the claimant on a sheriff's inter-

pleader as against one execution creditor, is not evidence of

ownership on another issue, as against a second execution

creditor.*^^

When evidence does not show who is entitled.—If the

facts before the court are not sufficient to enable it to de-

cide the point at issue, it should adjudicate against the

party, whose duty it is to put the necessary facts in evid-

ence.®® Thus, where the titles of both claimants appeared

defective, the one who was in possession was held entitled

to succeed.®^

Whexe the property is a fund in court, the court will

not actively interfere to dispose of the fund, except in favour

of one, who from proof appears best entitled. Accordingly,

when one claimant has died, and the proceedings have abated

'* Richards v. Jenkins (1887), 17 Q. B. T). 544.

=' Reynolds v. ^tna Life Ins. Co. (1896), 6 App. Dir. N.
y. 2.54.

«' Keener v. Grand Lodpe A. O. U. W. (1880). 38 Mo. Ann. 543.

"King V. Faber (1SG.5), 51 Pa. St. 387; Pounder v. Foos, 1

^^^^]k. Pa. 27.

°'Ex p. Waldron (1870). N. S. Wales S. C. R. 329.
°» Davis V. Levey (18G1), 11 U. C. C. P. 292.
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as to him, the other cannot have the fund merely because

he_ is the only claimant left.'"

It has been said, that the claimant who succeeds must

make out a case, such as would have entitled him to succeed

against the stakeholder or debtor.'^

Evidence restricted to subject in dispute.—The evidence

must be limited to the property which was the subject of

the interpleader. The contest proceeds between the claim-

ants to the specific property involved, and as to that pro-

perty alone. To permit outside issues, and matters affect-

ing the claimants, but not connected with the subject of

the action, would confound the action and lead to confu-

sion.'^

Admissions by the applicant.—Admissions or statements

made by the stakeholder or other applicant for relief by

interpleader, should not be used as evidence at the trial be-

tween the claimants, thus, one claimant cannot give in evid-

ence, that the applicant stated that he thought such claim-

ant was entitled.'^ And where the applicant obtains evid-

ence under a commission to establish his right to relief, the

evidence so obtained cannot afterwards be used upon the

issue between the claimants.'^'* The fact that the applicant

pays the money into court, does not in any way better or

prejudice the legal position of either claimant.'^ But in

California, where a tenant interpleaded his laiullord and a

stranger to the lease, the stranger was allowed to avail him-

self of the tenant's admission, that he owed the money to

which ever of the claimants was entitled to if^

Execution debtor as a witness.—Admissions by the execu-

tion deljtor have somcunies Ijeen refused as evidence, upon

'» Pillow V. Aldriflpo nS4:'.), 2 Hum. Tonn. 2.S7.

" Ircliind V. Irclnnd (l.S.S»)). 42 Hun. X. Y. -212.

" Windfckcr v. Mutual Life Ins. Co. (ISDC), 12 Api^. Dir. N.
Y 73.

'•Shipmnn v. Freeh (1880), 15 Dnly N. Y. 1."1.

'Mvcinp V. Dir-.kiimnn fISSO). 22 Ilnn. X. Y. mH.
"In-hiud V. In-liiixi (ISKC). 42 Ilun. X. Y. 212; Bnllou v. 'Jilo

(IKSO). .'"•O Wis. CI 4; Kfcncr v. (Jnuid r.odj^c A. O. V. W. (ISSO).

38 M». ^lK^. r>43.

'MVaniock V. Ilnrlow fl8*»2), 0<i CjiI. 2I»8.
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the issue in a sheriff's interpleader. Thus, they are not

receivable in evidence for the claimant, when made prior to

the date of the assignment under which he alleges title ;'^

and, on an issue between a garnishing creditor and a third

party claiming the attached moneys, evidence of an admis-

sion by the debtor was refused admission when tendered

by the third party."

In Pennsylvania, the execution debtor is considered a

competent witness for either the execution creditor or the

claimant, but the party calling the debtor has no right to

examine him, as if on cross-examination, and is bound by his

testimony. '°

On an issue involving the validity of a judgment by con-

fession, declarations by the debtor in the absence of the

execution creditor, tending to show that the judgment was

fraudulent, have been held inadmissible, without prior evid-

ence that the execution creditor was a party to the fraud.**"

Married woman, in Pennsylvania.—When the claimant

is the wife of the debtor in whose possession the goods have

been seized, the rule in Pennsylvania is, that she must show

by clear and preponderating evidence that she is entitled.

The presumption is that the goods belong to her husband,

and the burden is upon her.^^ The husband's declarations

adverse to the wife's claim are not admissible in evidence ;^-

and the wife is not a competent witness to support her own

title, unless her husband disclaims ownership.*^

Claims under chattel mortgages.—When a chattel mort-

gagee who is plaintiff in an issue, gives proof of a mortgage

duly executed, this shows that the title and property in the

goods passed from the judgment debtor to the mortgagee

"Coole V. Braham (1848), 3 Ex. 183; 18 L. J. Ex. 105.

"Marshall v. May (1899). 12 Man. 381.

"Krall V. Doiitrich (1894), 3 Dis. Rep. Pa. 12; Kisterbook v.

I>annini? (188G). 19 W. N. C. Pa. 54; Unangst v. Goodyear (1891),

141 Pa. St. 127.

'"Unaugst V. Goodvear (1891), 141 Pa. St. 127.

"Kingsbury v. Davidson (1880), 112 Pa. St. 380; Spering v.

Langhlin (1886). 1J3 Pa. St. 209.

-'Martin v. Rutt (1889), 127 Pa. St. 380.
*= Bornstein v. .Jacobs (1888), 45 L. I. Pa. 4. 14; Norbeck v.

Davis (1893), 157 Pa. St. 399.
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"before the seizure. The plaintiff has then proved enough

to cast the hurden of attack upon the execution creditor.'^*

The plaintiff, however, must produce the copy or duplicate

filed, to show that it is in the same terms as that proved to

have been executed ;^^ and must also afford proof that the

goods seized by the sheriff are the same as the goods mort-

gaged.®" If the mortgage moneys have been satisfied, the

mortgagee cannot then, as jjlaintiff in an issue, rely on his

own bare legal title.
^'^

Where the plaintiff claims under a bill of sale from a

sheriff, the bill of sale though it may not, per se, be evid-

ence of the title of the claimant, is so, coupled with the

evidence of the seizure by tlie sheriff before the execution

of the bill of sale.®^

The fact that a chattel mortgagee, claiming goods taken

in execution as the goods of his mortgagor, subsequently

directs the sheriff to sell under the execution, does not

necessarily amount to a waiver of his claim under his mort-

gage. ^°

"When the title to goods purchased from a chattel mort-

gagee under the power in his mortgagee is contested, on an

interpleader issue, by an execution creditor of the mort-

gagor, the purchaser is entitled to succeed, when it appears

that the seizure was made after he acquired his title.""

A chattel mortgagee of crops to be grown, cannot prevail

over a jrior execution in the hands of the sheriff, against

the goods of the mortgagor.^^

Questions of mistake.—A mistake ajipcaring on the face

of an issue, as to the statute under wliich it is directed, does

not invalidate the issue."- Where one of the plaintiffs in

an issue was misnamed, being named Robert Mar Fisher

"FiirlonfT V. Kcid (ISSC). 12 Out. r,l)T.

"' Einmott V. Mjinliimt (1S7S), 3 Q. B. D. f.!').'').

"Monos V. Jenkins (ISCt), 2.5 U. C. Q. R. I.'.l.

"Wntciton V. Riikt-r (ISCS), 17 L. T. N. S. 494.
'^'' Ilorni.]},'!' V. Cooper (1S.-,S|. 27 L. J. Ex. 314.
" Sctrswoith V. Mciid.Mi nss:>.), t] Out. 41.'].

"(Jilhird V. Bollcrt (IS'.IS). 24 Ont. 147.
"' (MifTonl V. T>.iK:m (ISIMI. !t .Mini. 42:'..

" Snumlorson v. I'cnin (1S7<I), 22 T-. T. N. S. 410.
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instead of Eobert Mar Shaw, it Avas held that such variance

was not a ground of nonsuit, but merely a question of iden-

tity, which could be shown at the trial and there amended.''^

Where it is necessary to amend an issue, by reason of

some mistake appearing in it, the proper practice seems to

be, that the party desiring the amendment must go back

to chambers, and should not apply at the trial.^* The issue

as directed by the interpleader order cannot be amended at

the trial. ''^ Where the plaintiff delivered an issue which

contained an error,, he was allowed to amend it nunc pro tunc

on payment of costs.^"

The jury.—The usual practice is to provide in the inter-

pleader order whether the issue is to be tried with or with-

out a jury;^'^ and at the trial the plaintiff in the issue is en-

titled to begin,"^

When there are two claimants disputing the rights of

an execution creditor, one being a purchaser from the other,

and they are both plaintiffs, ojily one counsel will be allowed

to address the jury for them both.^^

In New York State, when an action is begun at law, and

a third party claiming has been substituted for the defen-

dant, the action becomes thereafter an equitable one, triable

by the court, and neither party can demand a jury trial as

a matter of right.

^

«^ Fisher v. Brock (1892), 8 Man. 137.
»*Shingler v. Holt (1861), 30 L. J. Ex. 322; 7 H. & N. Go.
»^ Grant v. Hill (18G3), 5 Phila. Pa. 173; Campbell v. Wasser-

man. 9 C. C. Pa. 381.
" Mulholland v. Downs (1867), 2 Chy. Chamb. Ont. 233.

"See page 187.

•'Edwards v. Matthews (1847), 16 L. J. Ex. 291, 4 D. & L. 721;
Alexander v. Handy (1848), 11 Jr. L. R. 328.

•'Gayton v. Espin n8."')9», 1 F. & F. 722.
^ Clark Y. Mosher (1887), 107 N. Y. 128; Dinlev v. McCuIlagh

(1895). 92 Hun. N. Y. 454.



CHAPTER XIII.

COSTS AND CHABGES.

Applioant gets his costs.—The practice in Courts of

Equity, from the earliest period, both in England and
America, has always been to allow a stakeholder, who has

made out a case for interpleader, his costs of the interpleader

suit, as well as his costs of any proceedings which the claim-

ants may have brought against him, and all these he is en-

titled to deduct from the fund in his hands before he pays

it into court, or otherwise disposes of it under the direction

of the court. He has a lien for his costs on the fund or

other property, and is not to be obliged to take his chance

of getting his costs from the claimant, against whom the

court may ultimately decide. The successful claimant event-

ually gets these costs back, as well as his own costs, from
the claimant, who either cannot support his claim, or who
fails to ai)pear.^ The applicant will be entitled to his costs

' Ileudry v. Key (17.56), 1 Dick., 291; Aldrich v. Thompson
(1787), 2 Brown Cli. C. 140; Hodges v. Smith (17S7). 1 Cox. 3.^.7;

Dowson V. llardc.-istlc (17!»1), 2 Cox. 27S: E(h>nsor v. Koborts
(1791), 2 Cox. 2.S(); Aldridge v. Mcsiior (ISOl), (i Vos. .Tun. 418;
Cowt.'in V. Williams (1803), 9 Ves. Jnn. 107; Dnnlop v. Hubbard
(1812». 19 Ves. .lun. 2IJ."»; Mason v. Hamilton (18;{li. ."> Sim. 21;
Cnmr)bcll V. Solomons (182;{), 1 Sim. ik S. 4(>2; Glynn v. Locke
(1842), :{ Dr. & War. 24; Symcs v. Magnay (188.")). 20 Boav. 47;
Lning v. /cdcn (1874). 9 T>. II. CMi. Apj). 7.''.<5; AVills v. Hows
n87<i). 24 dr. (Out.) l.'Jl; Balclu>n v. f;rawford (1R44). 1 Sandf. CI'.

N. Y. .'{80; ()pi)(.nlirim v. Leo Wolf (184(;i, .'{ Saiidf. Ch. X. Y. .')71

;

Richards v. S:iltcr (1822), (I .Ti.lms Cli. N. Y. 44.''): Spring v. S. C.
Ins. Coy. (182:'.i. 8 Wheat. T'. S. 208; Atkinstm v. Manks (182.'?). 1
Cow. X. Y. Ofti : Canfield v. .Morgan (1824l. Ilopk. X. Y. 2.">0:

Thomson v. Ebb.ls (1824), Ilopk. X. Y. 272; .\ymer v. C.niilt (18.-^01.

2 Paige. X. Y. 2S4; Ma. lean v. Rogers (18:50), 2 Paige. X. Y. 209:
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in an interpleader suit, notwithstanding the fact, that he

might have brought the parties together in prior garnishee

procedings, if it appears that an injunction is necessary for

his protection.^

When relief as to part of fund.—If one claimant claims

a larger sum than the stakeholder admits or pays into court,

Buch claimant will be allowed to proceed with an action to

recover the balance, and the question of costs as between

the stakeholder and this claimant will be reserved until the

determination of such action, or until further order. But

if the claimant does not elect to proceed with an action for

the balance, then the costs of the stakeholder will be ordered

out of the fund.^

Where an insurance company filed a bill in respect of

two life policies, and was held entitled to relief as to one

and not as to the other, the bill was dismissed with costs, in

respect of one policy, to the defendant entitled, and allowed

with costs in respect of the second policy. The costs pay-

able by the plaintiff were set off against the costs to be

received by him.*

Where costs overlooked in paying over fund.—Where a

stakeholder paid the whole fund into court, without asking

or deducting his charges, and afterwards sought to have the

fund out again, so that he might deduct his charges, an

order was made, in Missouri, that he be allowed to appear

Manchester v. Stimson (18.53), 2 R. I. 415; Consociated Presby-

terian Soc. V. Staples (1855), 23 Conn. 544; Farley v. Blood (1854),

30 N. H. 354; First National Bank v. West River Ry. Co. (1874),

4(1 Vt. 033; Rahway Savings Soc. v. Drake (1874). 25 N. J. Eq.

220; Wakeman v. Kingsland (1889), 46 N. J. Eq. 113; Louisiana v.

Clark (1883), 16 Fed. R. 20, Lou.; Wayne County Savings Bank v.

Airey (1893), 95 Mich. 520; Glaser v. Priest (1888), 29 Mo. App. 1;

Franco v. Joy (1894), 56 Mo. App. 433; Christian v. National Life

Ins. Co. (1895), 62 Mo. App. 35; North Pacific Lumber Co. v. Lang
(1895), 42 P. Repr. 799 (Or.); Keller v. Bading (1896), 64 111. App.
198; First National Bank of Battleboro v. West River Ry. Coy.

(1874), 46 Vt. 633. The same rule prevails in the Scotch action of

multiplepoinding. Hepburn v. Rex (1894), Ct. of Session. 21 R.

1024; see also Dill v. Ricardo (1885), Ct. of Session, 12 R. 604;

Pollard V. Gallowav (1881), Ct. of Session, 9 R. 21.

''Henry v. Glass (188.5), 2 Man. 97.

'Citv Bank v. Bangs (1831). 2 Paige N. Y. 570.
* Glynn v. Locke (1842), 3 Dr. & War. 24.
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at the trial to show whether or not he should have an allow-

ance.^

Under Interpleader Statutes.—The English Interpleader

Act of 1831 provided, that on applications by stakeholders,

the court might make such orders as to costs as might appear

to be just and reasonable. In the first decisions under this

statute, the rule in equit}- as to costs was adopted, and has

been followed ever since, namely, that where the stakeholder

has acted fairly with respect to the fund in dispute, he will

be entitled in the first instance to his costs out of it; or to

a lien for them upon the goods or chattels, if the subject in

dispute is other than money. These costs, the ultimately

unsuccessful claimant, must repay to the claimant who

establishes his title. It is just and reasonable that the

stakeholder should be protected, and he will be entitled to

his lien, although the successful claimant may object that

he will not be able to collect the costs deducted, by reason

of the insolvency of the unsuccessful claimant who is ordered

to repay them. Both claimants must keep the stakeholder

harmless.®

Lien for costs.—When the subject matter consists of

chattels, the strict, order which the stakeholder is entitled

to, is, that he shall receive his costs before giving up the

property in his hands. It is usual to provide, that either

claimant may in the first instance have the property, upon

giving security and paying the stakeholder's costs within a

•" He Gregg's Assignment, Fee v. Wolfe (1898), 74 Mo. App. 58.

"Parker v. Linnett (1834), 2 Dowl. 502; Diiear v. Mackintosh
(1824), 2 Dowl. 73U; Cotter v. Bank of England (1834), 2

Dowl. 728; Reeves v. Barraud (1839), 7 Scott, 281; Titchers

V. Edney (1838), 4 Bing. N. C. 721; Attenborough v. London
& St. Katharines Dock Coy. (1878), 3 C. P. D. 450;

Gillespie v. Kobertson (1878), 14 U. O. L. J. 28; M'Elherau v.

London (1«8()), 22 U. C. li. J. 28, 11 Ont. Pr. 181; Shaw v.

Wcldon (1S84), 2 New Zealand !>. R. 395; Arniit v. Hudson
Bay C )y. (188(i), 3 ^lan. 529. In an early case, where a stake-

holder had been offered an indemnity and lutd refused it, he was
not allowed his costs. (Jladstono v. White (IS.'K;), 1 Hodges. 38(1.

T'lider the Englisli Act a jx-rson entitled to costs under an Inter-

pleatler Order, was not bound to take out execution under tha't

Act, but might make the order n r\de of Court and take out execu-
tion under another statute. Cette v. Bartlett (1842). 9 U. & W.
S40, 1 Dowl. N. S. 928.
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certain time, failing which, the latter sells the goods and

pays the proceeds into court, first deducting his costs,

charges and expenses of aale. In one case, where all the

parties were before the court, the unsuccessful claimant was

ordered to pay at once the stakeholder's costs, and the

chronometer which was in question was delivered to the

successful claimant.'-'

Under an English Eule, which limits a master's jurisdic-

tion to the costs of matters which are before him,^" it has

been held, that where a stakeholder, who has been sued,

applies for relief to the master, the master has only power

over the costs of the interpleader application, and not over

the costs of the action against the stakeholder, which is not

before him.^'^

Of action against stakeholder.—The stakeholder is en-

titled to his costs of the interpleader proceeding whether he

has been sued or not,^- and when one or both of the claim-

ants have sued him, he is also entitled, out of the fund, to

the costs of one or both actions as the case may be,^^ and

upon bringing into court the amount claimed, to deduct

from it the amount of his taxed costs up to that period, the

question on whom the ultimate liability shall fall being re-

served.^* In New York the applicant must pay the costs

of the action against him up to the time he interpleads.^^

"Keeves v. Barraud (1839). 7 Scott. 281.
" Eug. Order. 54 Rule 12 (i).

"Hansen v. Maddox (1883), 12 Q. B. D. 100.

"Clench v. Dooley (1887), 50 L. T. 122.

"Agar V. Blethyn a835), 1 Tyr. & Granger, ICO; Pitchers v.

Edney (1838), 4 Biug. N. C. 721; Gillespie v. Robertson (1878), 14

U. C. L. .T. 28; M'Elherau v. London (188G), 22 U. C. L. J. 28;

Armit v. Hudson Bay Co. (188(5), 3 Man. 529. But see Regan r.

Jones (1841), 5 Jnr. 007, and Jones v. Regan (1841), 9 Dowl. 580,

where the stakeholder was allowed his costs of the action by the

claimant who failed, but no costs of the action by the successful

claimant. Under section 3 of the English Interpleader Act of 1831,

the Court could only order costs between the stakeholder and the

claimant who had sued, when the other claimant did not appear. In

some early decisions therefore, the Court departed from the usual

rule and made each party pay his own costs of the interpleader,

and the stakeholder the costs of the action up to the commence-
ment of the interpleader, Lambert v. Cooper (1837). 5 Dowl. 547;

Murdock v. Taylor (1840), Bing. N. C. 393, 8 Scott, 004.
" Searle v. Matthews (1883), W. N. 170. 19 Q. B. D. 77, note.

" Sexton V. Home Fire Ins. Coy. (1898), 35 App. Div. N. Y. 170.

M.L.I. 19
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Sheriff's costs.—Immediately after the Interpleader Act

became law in England in 1831, a rule was laid down, that

the sheriff should pay his own costs of coming to the court,

no matter how meritorious and proper his conduct might

have been. The dignity of his office was thought a sufH-

cient recompense for large pecuniary loss. It was said,

that the Act, passed for his relief, conferred sufficient bene-

fit upon him by allowing him to interplead, and so to relieve

himself of a liability cast upon him by law. This rule was

adopted, notwithstanding the fact, that the statute said dis-

tinctly that the costs should be in the discretion of the

court. ^^ The rule was the same when a coroner inter-

pleaded." But the sheriff was allowed his costs, if it ap-

peared that the conduct of the parties had been vexatious

or grossly improper,^* and was always allowed those incurred

after the date of the interpleader order, including the costs

of a final application.^^

In course of time, the English Courts began to look

with a more lenient eye upon the shoriif, and taking ad-

vantage of the discretion allowed by the interpleader stat-

utes, it became the practice to direct the unsuccessful party

to pay the sheriff's coasts. It has been said in Ireland, that

"Barker v. Dynes (1832), 1 Dowl. 1G9; Bowdler v. Smith

(1882), 1 Dowl. 417; FieUl v. Cope (1832), 1 Dowl. 5t)7; Perkins v.

Burton (1833), 2 Dowl. 108; ArmitaKe v. Foster (1835), 1 II. & W.
208; Scales v. Sarneson (183r)), 4 Dowl. 231; West v. Kotherham

(183G), 2 Bins. N. C. 527; Beswick v. Thomas (1837), 5 Dowl. 458;

Staley v. Bedwell (1839), 10 Ad. & Ell. 145; Ball v. Bruen (1848),

Bl. D. & O. 283; Alexander v. Handy (1848), 11 Ir. L. K. 328;

Deehan v. Lviich (1850). 2 Ir. .Tur. O. S. 15; Cotton v. Cretan

(18.55j, 4 Ir. C. L. K. 2.50; ]\IcCann v. Birch (1878), 2 L. K. Ir.

500; McCollum v. Kerr a8(;2). 8 IT. C. L. .1. O. S. 71. In the

Court of Exchequer the sheriff was allowed his costs: Oram V.

Sheldon (18.35). 3 Dowl. (i40: (Jilhooly v. (Iro^an (18.53). 5 Ir. .Inr.

O. S. 244; and in a few other cases the rule was departeil from:

Towpood V. Morgan (18.32). 3 Tyrw. .52 tintc; Burke v. D'Arey

(1847), U Ir. L. K. 287; Scully v. Fijr^ris (1848). 13 Ir. L. B. 15fi;

FitzKcrald v. Coates (1840), 1 Ir. .Tur. O. S. CI; Canii'lirll v.

Sweenv (1873). 7 Ir. L. T. & Sol. .7. .584.

"IMiibhs V. Phil.hs (1851), 3 Ir. .lur. (). S. W.
"Cox V. Fenn (18.3S), 7 Dowl. 5U; Thompson v Sheddon

(1835). 1 Seolt, (;07; Lewis v. Eicke (18.3)). L' Dowl. .337.

"Bryant v. Ikey (1832). 1 Dowl. 428; Scales v. SarReaon (18.3.5),

4 Dowl. 231; O'CalhiKhan v. Barnard (1.S.3()), 3 Law Kec. O. S. 272;

McCollum V. Kerr (18(J2), 8 U. C. L. J. O. S. 71.
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both the makers of the law and its administrators, have at

length begun to realize that modern sheriffs are generally

poor men, to whom the dignity is a burden, and in recent

decisions they have been more liberally dealt with.-'' This

follows the practice of the Court of Chancery, where it was

held, that the sherift' having done his duty was entitled to

his costs out of the fund, and if that should be insufficient,

to an order upon the claimants for the deficiency.-^

By 1883, the practice had become quite settled, and in

that year it was decided as follows : When an order is made

on the application of a sheriff, he is entitled to his costs

from the period at which he has been called into interplead-

ing action; as against an unsuccessful claimant, to costs

from the time of notice of the claim, or from the time of

sale, whichever is first ; and when a sheriff is ordered to with-

draw, he is entitled to costs as against the execution credi-

tor from the time at which the latter authorized the carry-

ing on of the interpleader proceedings, which is generally

from the return of the interpleader summons.-^

Statutory provision in Ontario.—In Ontario, in 18 i6, the

legislature made provision for the payment of the sheriff's

costs in interpleader as a matter of right. After an issue

has been directed to be tried, the sheriff may tax his costs,

and serve a copy of the certificate of taxation upon each

of the parties to the issue. The successful party must then

tax such costs as part of his costs of the cause, and upon

receipt of them, pay them over to the sheriff, unless he has

been previously made. If the successful party refuse to do

this, the sheriff may then obtain an order, that the success-

ful party shall himself pay them. If the parties to the issue

compromise the matter, then the sheriff is paid by the ex-

ecution creditor.^'

This provision has also been adopted in ]\Ianitoba, and

when a claimant is barred, without the trial of an issue, the

^"Ex p. Streeter in re Morris (1881), 19 Chy. Div. 210; Malone-

r. Eoss (1900). 2 Ir. R. .586.

" Child V. Mann (18G7). L. R. 3 Eq. 800.

" S.'arle v. Mnttliews (1883), W. N. 17G, 19 Q. B. D. 77 note.

"Out. Rule 1120.
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proper order is, 'that the sheriff's costs be taxed to hmi,

and an allocatur served on the execution creditor, that the

latter add them to his costs, and upon receipt of them from

the claimant, pay them over to the sheriff.' The sheriff is

not entitled to them in the first instance from the execu-

tion creditor."*

In Ontario since 1897, when an issue is directed to be

tried, the costs of the sheriff incurred in consequence of the

adverse claim, are made a first lien or charge upon the money

or goods which may be found to be applicable upon the ex-

ecution.-^ This in effect makes the execution creditor, who

puts the sheriff in motion, always liable for his costs, but

the creditor has his remedy over against the unsuccessful

claimant.

When execution creditor abandons.—It was formerly the

rule, when a sheriff had seized in obedience to the writ, and

Avithout any special instructions from the execution creditor,

that the latter was not bound to rletermine what course he

should adopt until the sheriff had interpleaded, and thus af-

forded him an opportunity of examining an affidavit from the

claimant. The execution creditor could then withdraw and

decline to take an issue, and was not liable to })ay the costs

of the sheriff. But where special instructions had been

given to the >sheriff to seize particular goods, the execution

creditor could not then abandon after interpleader proceed-

ings had been instituted without paying the sheriff's costs,

nor was it necessary that special instructions should have

been given in contemplation of an adverse claim. If s})ee'ial

instructions were denied the sheriff was assumed to bave

nelcd under the writ.-"

\Vlu!re a slierill' Imd seized witbout instrudioiis in Mani-

toba, and the solicitor for the execution creditor wrote, after

a claim had been made, intimating that the sheriff was en-

titled to interplead, and suggesting that he had hcthr con-

" PatttTson V. KciiiK'dy (1SM4j. 2 M:iii. CIl.

"Hulc 1120 (1).

"(Jiiisicr V. r.M.k ns:}.-,). r, x. & m. (isct; r. v. d. (issr^). w. N.

?07; Pn.sscr v. MMllinsoii (ISSl). 2S Sol. .1. pi's. 411. Cir,; Viiiishnlon

V. VnnstiKlcn (1KS4), 10 Out. Tr. 42.S; ('iuiiiili:m Uiiiik of Com-
merce V. Tusker (ISSOl, 8 Out. I'r. 351.
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suit his solicitor; upon the sheriff interpleading the execu-

tion creditor abandoned, and he was allowed to do so with-

out paying the sheriff's costs. -'^ But where a creditor know-

ing of a claim to be madC;, directed the sheriff to interplead,

and on the return of the motion obtained an enlargement

to enable him to examine the claimant, and then abandoned,

he was directed to pay the sheriff's costs.-*

Creditor must instruct sheriff.—As a result of this prac-

tice the sheriff' often found himself in a dilemma; having

seized, and a claim having been made the execution creditor

would frequently refuse to say whether he intended to admit

or to dispute the claimant's title. The sheriff was thus

obliged to interplead, and upon the creditor abandoning,

had to. pay his own costs. To clear the sheriff's course in

such cases, it was enacted in England in 1889, that there-

after, upon a claim being made, the execution creditor should

at the request of the sheriff admit or dispute the claim. If

he admitted the title of the claimant he was only liable to

the sheriff for fees and expenses incurred prior to the re-

ceipt of the notice admitting the claim. If on the other

hand the execution creditor did not in due time admit or

dispute the claim, and an interpleader went on, the court

might make all such orders as to costs, fees, charges and

expenses as might be just and reasonable.-^ The reasonable

order, if the execution creditor abandons after proceedings

have been instituted, is to make him liable for all costs down
to the time he abandons, because the interpleader would have

been unnecessary had he admitted the claim in the first in-

stance. These English Eules were adopted in Ontario in

1S93.3«

When execution creditor fails to appear.—If an execu-

tion creditor fails to appear after he has specially directed

a seizure, or after he has requested the sheriff to interplead,

or when he appears and subsequently consents to the sheriff's

"Blake v. Manitoba Milling Coy. (1891), 8 Man. 427.
-"' Stephens y. Rogers (1889), G Man. 298.
'"Eng. Order 57. Rules 16 and l(i A.
="•001. Rules (1897) 1115 and 1116.
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withdrawal, as well as where, after a trial, the issue has

been decided against him, he must pay the sheriff's costs oi

the interpleader application.^^ "Where the claimant suc-

ceeds all the execution creditors who take part in the issue

arc liable for the sheriff's costs."''-

In addition to his costs of the interpleader application,

the sheriff is also entitled, where he has acted properly, to

his costs of any action which the claimant may have brought

against him, as where a claimant hastily followed up his

notice with an action, and the sheriff applied promptly for

relief by interpleader.^^ But the sheriff will have to pay

the costs of the claimant's action, if he might have inter-

pleaded before the action was brought.^'*

If the claimant fail to appear.—If the claimant fail to

appear upon the return of the interpleader application, or

if he appear and do nothing to substantiate his claim, and is

barred, he must pay the sheriff's costs. ^^ He will also be

liable for such costs, if, after the trial of an issue, it turns

out that he is the unsuccessful party.^'^ But a successful

claimant will never be called upon to pay the sheriff's costs.^^

Execution creditor's liability to sheriff.—In addition to

the rule that the party who fails must pay the sheriff's costs,

whether he be the claimant or the execution creditor, there

is a further practice under which the sheriff may in all cases

ask his costs at once from the execution creditor, as the

party who has put him in motion.^^ It is a reasonable rule

that the sheriff is entitled to be made safe, and he has a

right to say to the person who puts him in motion, pay

me the amount of my costs. Tbe strict form of order

•=' Branisden v. rarkor (188.'), 1 Tinu-s Rep. r)10: Carter v.

Stewart (1877). 7 Out. Pr. 8.'); Mfiiiiloba v. Koiillcy (188(5), 3 Man.
2'jr,: Hunk v. Kmcrsoii (1878), 7 W. N. C. (I'a.) 'M2.

"Brown V. rorlap- La Trairio Mff. Co. (188.".), .3 :Man. 24.".

•"'Carter v. Stewart (1877), 7 Out. Pr. Sa; .Macilonal.l v. Craat
N. AV. Central Ky. Co. (18!)4). lo ^Lln. 8.",.

"liooth V. Preston (18(;()), 3 Ont. Pr. 'JO.

" Towufiofl V. Moriran (1831'), 3 Tyrw. .''•2 »iofr; Corhr.ino v.

MeFarlane (1888), .^> Man. 12(»; Showers v. Bull (1888), 14

Victoria L. K. 2PJ.
"• Searle V. :\L'iftliews (1883). W. N. 17C.. I'.i (). B. 77, unte.

"Massey v. Can.lry (1.S87), 4 Man. 22'.>.

"'Hale V. Saloon Oniniijns Co. (18.")9). 4 Drew. p. .".00.
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therefore, when a claimant fails, is, that the costs shall be

paid in the first instance by the execution creditor to the

sheriff, and that the execution creditor shall have his remedy

for them over against the unsuccessful claimant. This is

the strict order which the sheriff' is entitled to, although

often he docs not ask for it, but if the sheriff prefers the

liability of the execution creditor he is entitled to it.^'' The
words ' make such other orders as may appear- just accord-

ing to the circumstances ' are wide enough to enable the

court to direct in the original interpleader order, that the

sheriff's costs shall be paid by the execution creditor, thus

giving the sheriff a summary method of enforcing payment.*'^

In Ireland the same principle is put in another way when
it is said, that an interpleader order places the sheriff in the

position of a plaintiff who has been held entitled to maintain

a bill of interpleader, and who must therefore be indemnified

in the first instance by the property, or by the person who
establishes his right to it, against his costs. This rule ap-

plies to all costs incurred in reference to the subject matter,

either before or after the order.*^

After an interpleader order had been made directing an

issue, the debtor's landlord made a claim for rent which the

execution creditor did not meet, and the sheriff went out of

possession. An order was then made discharging the issue,

and directing the execution creditor to pay the sheriff's costs,

half of which were to be repaid by the claimant.*-

Where an issue had been directed and the claimant, who
was plaintiff', failed to bring it on for trial, an order was

made barring the claimant, and the execution creditor was

ordered to pay the sheriff's costs.'*^

Where the result of the trial of an issue showed that the

execution creditor had succeeded as to part of the goods,

=' Stern v. Tegntr (1898), 1 Q. B. 37; Smith v. Darlow (1884),

2G Chy. Div. 605; Todd v. M'Keevir (1895), 2 Ir. R. 400; Hall v.

Bowerman (1900), 19 Ont. Pr. 2G8.

*°Ashdowu V. Nash (1885), 3 Man. 37.

"Malone v. Ross (19U0), 2 Ir. R. 586.

"Lawson v. Carter (1894), W. N. 6.

"Bautock Y. Cattley (1893), Ont. Master in Chambers, not

reported. See also Stern v. Tegner (1898), 1 Q. B. 37.
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and the claimant as to the bahmce, and no costs of the issue

were given to either party, an order was made at the re-

quest of the sheriff, directing that his costs should he paid

by the execution creditor, and that one-half of these should

be repaid by the claimant.** x\nd where an execution credi-

tor was plaintiff and succeeded, each party was ordered to

pay his own costs, except that the sheriff's costs were to be

paid by the execution creditor in the first instance, with the

right of recovering them from the claimant.*^

Liability of execution debtor.—Sometimes the execu-

tion debtor has been ordered to pay the costs of the sheriff

and other parties. Thus, after an issue had been directed

between the execution creditor and a third party, the execu-

tion debtor appealed in the action and gave security, but

eventually the execution creditor succeeded on the appeal

and the debtor paid the judgment. It was lield that the

execution creditor and the execution debtor should each

pay their own costs of the interpleader, and one moiety

each of the costs of the sheriff and claimant.*'' But as a

general rule the sheriff cannot look to the execution debtor

for the interpleader costs.*'^

Shareholder may lose his costs.—As a person entitled to

relief by way of interpleader takes his costs out of the fund

in his hands, he should be cautious to avoid burdening the

fund to an extent beyond what his own protection may re-

quire, and being ,sure of his costs the court should be most

careful not to allow him to run them up unnecessarily.*"

If, therefore, a stakeholder ha>s acted ini])ro])evly, as by

delaying his application, and awaiting the suit of one of the

claimants, but has nevertheless been allowed lo interplead,

he will III' (l('[)rived of his costs of the interpleader suit or

applical ion, and in addition may !)•' oi'dci'cd lo pay llic costs

"Ontiirio Silver Co. v. TmsUit (1S;>;$), 1."> Out. Vv. ISO.

*' Mr-Cmuly V. VanViilUcnhm-K (ISJCJ), Out. .McMalion. .1., not

rciiorlvd.

*" .McLiircii V. Canada Central Ky. Cc (ISSl), lo Out. I'r. r{2S.

<" Hammond V. Xavin (1S41|, 1 l>(.\vl. N. S. :'..'>1. Sec also

Levy V. DavieM (IHHfi), 12 Out. Pr. m.
*" Scottish TTnion Ins. Co. v. Strele (ISOl), L. T. N. S. <•<.;

Crawford v. Fisher (1840), 1 Hure, 43t).
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of the action which the successful claimant has commenced,

down to the time at which the interpleader order or decree

Avas made. Vexatious conduct, or culpalsle negligence, on

the part of the applicant in the prosecution of his' suit,

whereby needless expense is occasioned, ought to be visited

in all cases with costs against him.*^

If the proceedings are irregular, in that the stakeholder

dees not pay the fund into court, he will be deprived of his

costs out of the fund;^** and if he proceeds with an inter-

pleader suit, after one claimant has withdrawn, he will

not be allowed any costs incurred after the notice of with-

drawal.^^

Stakeholder may have to pay costs.—If a person seeking

relief fail to make out a case for interpleading his applica-

tion or suit will be dimissed with costs. ^- The court will

not decree the costs to be paid by the claimant whose mis-

conduct caused the suit.^^ And if a defendant, instead of

demurring to a bill of interpleader bad on its face, puts in

an answer, and goes on to a hearing, on a dismissal of the

bill, he can only get costs up to the time he might have de-

murred.^*

Costs payable by sheriff.—As a general rule a sheriff will

not be called upon to pay the costs of an interpleader appli-

cation, unless it is shown that he has been guilty of improper

conduct. ^^ A claimant who has succeeded cannot therefore

ask costs against the sheriff."*^ Xor is the sheriff liable to

'" Crawford v. Fisher (1840), 1 Hare, -iS*); Crickmore v. Free-
ston (1871). 40 L. J. Chy. 137; Searlo v. Mathews (18S3), W. N.
176, 19 Q. B. D. 77 note: Chmgher r. Scoones (1885). 3 Man. 238;
Churchill v. Welsh (1879), 47 Wis. 39; Michigan v. White (1S80),

44 Mich. 25.
^^ Gardiner Savings Inst. v. Emerson (1898), 91 Me. 535.
'' Symes v. Magnay (1855), 20 Beav. 47.

•=I)iingey v. Angove (1789), 2 Yes. Jim. 303; Bank of Mon-
treal V. Little (1870), 17 Grant, Out.. (385; Merchants Bank v.

Peters (1884), 1 Man. 372; Bedell v. Hoffman (18301, 2 Paige, N.
Y. 199. The same rule exists in Scotch mnltiplepoindiug, Mac-
kenzie v. Sutherland (1895), Ct. of Session. 22 R. 2.33.

"Cochrane v. O'Brien (1845), 8 Ir. Eq. R. 241.
'' Shaw V. Coster (1840). 9 Paige, N. Y. 339.
"Bland v. Delano (1838), 6 Dowl. 293.

=«Morland v. Chitty (1833), 1 Dowl. 520.
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the execution creditor when the claimant does not appear."

And where an execution creditor intends to relinquish, he

need not appear on the interpleader application, and if he

do he is not entitled to costs.^*

But, if a sheriff comes to the court under circumstances

which do not entitle him to relief, his application will be

dismissed with costs, as where he has given up part of the

goods. ^® It will generally be the case, that he is liable for

the costs of only one of the parties. Thus, if relief is re-

fused because the claim is clearly bad, as where the claimant

alleged title under a bill of sale executed after the date of

the seizure, the sheriff will be liable for the costs of the

execution creditor only.*'*'

Where a sheriff acting under the writ, seized goods in

the possession of the claimant, without special instructions

from the creditor, and relief by interpleader was not granted,

he was directed to pay the claimant's costs, but not those of

the execution creditor, where it appeared that the latter did

not repudiate the seizure.*'^

And where, pending an interpleader application, the

sheriff withdrew at the request of the execution creditor,

and did not notify the claimant, as he should have done, but

brought both parties before the court, he was ordered to

pay the costs of the claimant, but not those of the execu-

tion creditor; as also when his application was refused be-

cause he had acted in the interests of the execution creditor

and under his direction.^-

The sheriff will be directed to \)i\x the costs of the claim-

ant's action, if he might have inU'vplcaded before the action

was commenced."-''

"Philby V. Ikoy (1833), 2 Dowl. 222.

"(Jliisicr V. (N.ok (ISH.",), .'') N. & M. 080.

"Bniino v. Ihint (LS.'U), 2 Dowl. 391.

~Ko Shfriff of Oxoii (1S37), (5 Dowl. 130; Monitor Plow Works
V, Allen (1877), Mnii. Tniip. Wood. 10.^).

" P.'ishoD V. llinxnuin (is;5.3). 2 Dowl. 100.
" Fl.vnn V. Cooncy (tS!)'*). 18 Ont. Pr. 321; Burlciirh v. Eng-

land (1838), 1 Arnold. 100.

"Booth V. Pri-ston (1800), 3 Ont. Pr. 90.
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If a sheriff call a landlord before the court along with

the execution creditor and claimant, when there is no dis-

pute as to the rent, he will have to pay the landlord's costs

of appearing.^*

Where a sheriff applied for relief, but it appeared that an

attachment had been already obtained 'against him for not

returning the writ, the court would only grant his appli-

cation upon the terms of his paying the costs of the attach-

ment.^^

Costs of further proceedings.—As a general rule, after a

person has obtained his interpleader order or decree, it is

not necessary for him to appear before the court again, and

if he do so of his own motion, as upon an appeal, or on a

final motion, he will not be awarded costs. If he is noti-

fied by one of the parties, sucli party may have to pay his

costs of appearing. Where an interpleader order directed

that a sheriff's costs should be paid by the claimant who w^as

barred, and the claimant appealed, asking for a reversal of

the order, and that the execution creditor should pay the

sheriff, it was held that the sheriff was wrong in attending,

as there, was no suggestion that if the appeal were allowed

the execution creditor would not be able to pay, and he was

refused his costs.''*'' But in another case, where it appeared

that the sheriff would lose his costs, if the appeal were al-

lowed, it was held that he had such an interest in the result

as entitled him to attend, and he was allowed his costs of

appearing on the appeal.*''^

It is not necessary for the successful party to notify the

sheriff of the final motion to bar the other party and for

costs. If he do so, he will have to pay the sheriff's costs

of appearing, without recourse to the unsuccessful party. ''^ If,

however, a matter affecting the sheriff's own costs is raised,

"Clarke v. Lord (1833), 2 Dowl. 5.5.

^'Alemcre v. Adeane (1835), 3 Dowl. 498.

°«Ex parte Webster in re Morris (1882), 22 Chy. Div. 136.

"Triekett v. Girdlestone (1897), 103 Law Times Jr. 81; Kil-

patrick v. Gilliam (1890), 16 Vict. L. R. 673.
«^ O'Brien v. Bull (1883), 9 Out. Pr. 494.
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he should be served with notice of the final order, but beyond

that in ordinary cases, he has no interest in the proceedings,

because the order j^rovides how his costs shall be recovered.

If he is needlessly served, he may be justified in attending,

and in such case his costs will be borne by the party who

brings him there. '^'^

Costs between claimants.—As between the two claimants,

the rule in equity is, that the unsuccessful party will be

ordered to pay the successful claimant's costs of the inter-

pleader suit, of the action or issue directed, and also to make

good to him the costs and charges which have been deducted

from the fund by the stakeholder. The principle is, that

the claimant who improperly raises the double claim must

pay the costs occasioned by it.'^'' And a claimant who does

not appear, will be liable for these same costs and charges,

just as though he had appeared and was barred.'^ If there

is no fund to pay into court, the claimant in the wrong

must pay the costs of the stakeholder and of the innocent

claimant. ''-

With regard to costs between the claimants in proceed-

ings under the Interpleader Acts, the course of practice has

been to follow the rules of equity,^^ and to order the un-

successful claimant to pay to the successful party, the amount

deducted from the fund, or proceeds by the stakeholder for

his costs and charges, as well as the successful claimant's

"Tlrny v. AIcxmikIcm- {1SS4», 10 Out. Pr. 8.">S.

'"Hendry v. Key (IT-KJ), 1 Dick. 291: Dowson v. Hnrdonstlo

(1701). 2 Cox. 27S; Edent^or v. Roberts (1791), 2 Cox. 2S0: Cowtan
V. Williams (1803). 9 Ves. .Tun. 107; Martinius v. Helinutli (ISl.'")).

2 A'cs. & B. 412; Symes v. Magnay (iSa.-i). 20 Bear. 47: Laina v.

Zoden (1874), 9 L. R. Ch. App. 730; Richards v Salter (1S22). G

John Ch. N. Y. 445; Canfield v. :Mor>;an (1S24|. 1 IlOpk. X. Y. 2r>(;;

Manehoster v. Stinison (lS.-.;i). 2 R. I. 41.".; Farley v. Blood (1S.-)4).

30 X. H. 354; Miller v. Watts (1854), 4 Diier. N. Y. 203; .Miller

V. DePeyster (1SS5). 1 Ahh. Ch. X. Y. 234. But see contra

(Jardiner Savinjrs Inst. v. Emerson (189S). 91 Me. 535.
" Hodues V. Smilli (17S7). 1 Cox. 357; Wells v. Hews (187(1),

24 Gr. Ont. 131.

"Mason v. Hamilton (l.s:'>l), 5 Sim. 21; AMrid«e v. Mesner

(ISOl). Ves. Jnn. 41S.

'Melville V. Smark (1811), 3 M. ^: C. 57.
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costs of the interpleader application, of the issue, and of

any subsequent proceedings.'^*

When opposing claimants of personal property, subject

to distribution, interplead each other, the administrator not

being a party to the litigation, costs will not be allowed to

the claimants out of the fund.'"

In Pennsylvania, upon interpleader over a fund paid into

court by a benefit association, the costs of the whole litiga-

tion were taken out of the fund and the balance awarded

to the rightful claimant."*'

When interpleader order rescinded.—Where an inter-

pleader order directed an issue, and reserved the costs, and

the defendant in the issue obtained an order for the dis-

charge of the interpleader order unless the plaintiff should

proceed in a certain time, which he failed to do, it was held

that the order discharging the interpleader order did not

discharge it entirely, and that jurisdiction still remained

under which an order could be made that the defaulting

party pay the costs. '^

When a claimant does not appear.—Under the English

lnter[3leader Act as first enacted, and up to the codification

of the practice in 1883, when it was amended, if a claimant

did not appear on a stakeholder's application, the court was

empowered to order costs between the stakeholder and the

claimant who had sued him. During this period a claimant

could not be ordered to pay costs when he did not appear,

'* Parker v. Linnett (1834), 2 Dowl. .502; Dnear v. iVIackintosh

(18.34), 2 Dowl. 730; Agar v. Blethyn a83.5), 1 Tyr. & Granger,

160: Pitchers v. Edney (1838), 4 Bing. N. G. 721; Reeves v. Bar-
rand (1839), 7 Scott, 281; Regan v. Jones (1841), 5 Jur. 607; .Tones

V. Regan (1841), 9 Dowl. 580; Rooda v. Gun Shot, Etc., Coy. (187.3),

28 L. T. X. S. 6.35; Blaker v. Seager (1897), 76 Law Times, .392;

Gillespie v. Robertson (1878), 14 U. C. L. J. 28; Clougher v.

Scoones (1885), 3 Man. 238; Arniit v. Hudson Bay Coy, (1886), 3

Man. 529; Shaw v. Weldon (1884), 2 New Zealand L. R. 395.
'= Estate of Kirkendall (1877), 43 Wis. 167; Gardiner Savings

Inst. V. Emerson (1898), 91 :Me. 535.
™ North Western Masonic Aid Association v. Marshall, 10 C.

C. Pa. 270.

•'Wicks v. Wood (1878), 26 W. R. 680.
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or when he appeared merely to object to an irregularity.'^'*.

In Manitoba, where a claimant does not appear, or appears

and abandons, no costs are awarded against him, but if he

appear and asserts a claim, which he fails to prove or sup-

port, he must pay costs."

Successful execution creditor.—The successful execution

creditor in a sheriff's case is entitled to his costs from the

claimant, as where the latter has failed to appear, or has

given notice that he will not proceed, or has failed after the

issue has been tried out.^*^

The costs of a successful execution creditor should come

out of the proceeds of the goods, if they cannot be collected

from the claimant, and in an equitable view may be taken

to be costs of the execution, for they are a disbursement

necessary in working out the execution, and it is by their

disbursement that the fund is preserved for all the creditors

who are interested.*^

Claimant in sheriff's cases.—The successful claimant in a

sheriff's interpleader, is generally entitled to his costs from

the execution creditor, as where the latter docs not appear,

or abandons, or consents to be barred, or is fairly beaten on

the trial of the issue." If there are several issues with

different execution creditors, the claimant is entitled to his

costs of the interpleader application and final motion from

'"Jones V. Lewis (1841), 8 M. & W. 264; Grazebroi)k v. Pick-

ford (1842), 2 Dowl. N. S. 248, 10 M. & W. 271); Kooda v. Gun
Shot. <fcc., Coy. (1873), 28 L. T. N. S. 635.

'"Annit v. Hudson Bay Co. (ISSC), 3 Man. 529.

'"Bowdler v. Smith (1832), 1 Dowl. 417; Perkins v. P.urton

(1833), 2 Dowl. lOS, 3 Tyrw. 51; Towprood v. IMorean (1S32). 3

Tyrvv .^)2. note; Wills v. Iloiikins (1835), 3 Dowl. 34(1; Oram v.

Sheldon (183.5), 3 Dowl. 640; Armitage v. Foster (1835), 1 II. & W.
208: Shuttleworth v. Clark (18.3(i), 4 Dowl. .561; Burke v. Burke

(1878), 12 Ir. L. T. & Sol. .T. .50 and 88. As asaiust a married

woman. Nnnn v. Tyson (U)01). 17 Times L. R. 624.

"L(vy V. Davies (1886), 12 Out. Pr. 93. J)'Mf xcc Ilainniond v.

Navin (1841), 1 Dowl. N. S. 3.51.

"Bryant v. Ikey (1833), 1 Dnwl. 428; Seawnnl v. "Williams

n833). i Dowl. .528; 'loiniimon v. Done (1835). 1 TI. & "\V. 123;

Beswick v. Thomas (1837). 5 Dowl. 4.58; Cusel v. Pariente (1814).

7 M & G. .527; Carter v. Stewart (1877). 7 Out. I'r. 85; Vanstnden

V. Vanstnden (1884). 10 Out. Pr. 428; IMauitoba & N. W. I-oan

Coy. V. Routh'V (1886). 3 Man. 296; Hylaud v. Lcnuox (1891), 28

L.'r. Ir. 286; Ilogaboom v. Gillies (18T».5), 16 Out. Pr. 402.
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all the creditors, but the costs of each issue will be borne by

the defendant in that issue.^^

But where the execution creditor has not specially in-

structed the seizure, and abandons upon ascertaining the

nature of the claimant's rights, he will not be ordered to

pay the claimant's costs;®* and as will presently appear, the

court sometimes, in exercising its discretion, deprives a suc-

cessful party of his costs.

Costs in discretion of court.—It has been held in some

cases, that the costs of interpleader proceedings are awarded

to the successful party as a matter of right, that upon the

issue the costs always follow the verdict.®^ The weight of

authority, however, gives effect to the practice that the costs

are to be considered under the Interpleader Statutes, as

being wholly within the control or discretion of the court.^®

Under the English practice the court may, in or for the pur-

pose of an interpleading proceeding, make all such orders as

to costs as may be just and reasonable.*^

If, after the return day of a sheriff's application, either

party withdraws, the court may make all such orders as to

costs, fees, charges and expenses as may seem just.*®

Under a New Zealand Statute, with respect to inter-

pleader in a magistrate's court, it has been held, that the

words " shall adjudicate upon such claim and make such

orders between the parties in respect thereof and of the

proceedings as to him shall seem, fit," confer upon the magis-

trate power to award costs. ®^

«* Brown v. Portage Lea Prairie Mfg. Co. (1SS5), 3 Man. 2i5.

"Swaiae v. Spencer (1841), 9 Dowl. 347; Wilkins v. Peatman
(1877), 7 Ont. Pr. 84; Canadian Bank of Commerce v. Tasker
(1880), 8 Ont. Pr. 3.51; Prosser v. Mallinson (1884), 28 Sol. .T. p.

411 and GIG; Blake v. Manitoba Milling Co. (1891), 8 Man. 427.

"Bellhonse v. Gnnn (1861), 20 U. C. Q. B. .5.5.5; Black's Appeal
(1884), lOG Pa. St. 344; Jarrard v. Zook, 1 W'r'd Pa. 40G.

^^Massey v. Gaudrv (1887), 4 Man. 229; Rigel's Appeal (1890),

1 Walk. Pa. 72; Peters v. Shaner (1882), 1 Del. Pa. 2.52; Miller v.

Black, 3 Kulp. Pa. 20; Haubert y. Beckhaus (1882), 13 W. N. C.

Pa 327.

*'Eng. Order 57, Rule 15; Ont. Rule 1122.

^'Eng. Order 57, Rule 17; Ont. Rule 1116.
" McTaggart v. Hargreaves (1885), 3 New Zealand L. R. 77.
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Successful party deprived of costs.—Although the general

rule is, that the successful party is entitled to his costs, still

in some cases the court has exercised its discretion and re-

fused to award costs to the successful party upon the trial

of the issue ;"" or what is the same in effect, has ordered each

party to pay his own costs. ''^ In one case, the claimant a

chattel mortgagee having succeeded, the court remarking

that no blame seemed to attach to the execution creditor,

directed each party to pay his own costs.^- And it has been

held in Ireland, that a successful claimant is not entitled

to his costs, if the property seized was so placed that it might

reasonably be supposed to belong to the execution debtor. °^

Where the claimants settled the matter out of court, the

court refused to interfere to compel one chiimant to refund,

what the other had paid to the sheriff.^*

Rule in Pennsylvania.—In Pennsylvania, notwithstand-

ing the general rule that a successful claimant in a sherilf's

interpleader is entitled to his costs from the execution credi-

tor,"^ it has been held, that the execution creditor is not

liable for costs, when he has probable cause for the levy

which amounts to more than a mere suspicion, when he has

acted in good faith and without oppression and with reason-

able cause, or where the goods were found in the possession

of the debtor, and the creditor releases them as soon as the

true titU' is disclosed."*^ And wliere the goods are in the

joint possession of the debtor and his wife, there is always

""Fiold V. Rivingtou (1889), 5 T. L. 1{. ()42; Masscy v. Gaudry
(1887). 4 Man. 229.

•"Morlaud v. Chitty (18.33), 1 Dowl. 520; Blake v. Manitoba
Milling Coy. (1891), 8 Man. 427; Cannibcll v. Clevestiue (1892). 3
Dist. Ki'p. Pa. l(i(i, 149 Pa. St. 4(i.

" Morland v. Cliittv (1833), 1 Dowl. 520.

"'Phihhs V. Phil.l.s (1S.->1), 3 Ir. .lur. O. S. 90.

'"Dnnn v. lioulton (18.-3), 2 Chanih. K. 19.-. (Ont.).

'Ci-aij,' V. HiiildinK Association (1881), 10 W. X. ('. T»n. 290;

Rpnnininan v. Hood. .5 Knlp. Pa. 251; Shcllonhcr^ror v. I'lcislicr. 11

C. (J. Pa. 30; Aucrhadi v. Sartorious. 14 C. C I'a. 529.

''Mansloy v. Mooro (1874), 1 W. N. C. Pa. 208; IlanluMt v.

Bochans (1882), 13 W. N. C. Pa. 327; Rcnnininan v. Hood, 5
Kidp. Pa. 251; Kliorly v. Atdtnian, 12 Lane. Pa. 275; Kaas v.

Boitn(y (1S82), 39 L. I. Pa. 230; Cluavor v. Blaker, 5 Montg.
Pa. 179.
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ground for a levy, and the cost.s will not be put upon the

unsuccessful plaintiff in the execution."^ But now by statute

the costs follow the judgment, and are payable by the losing

party."^

Of action against stakeholder.—On the question, whether

the unsuccessful claimant is also liable to the other claim-

ant, for the latter's costs of his action, if any, against the

stakeholder, and which has been stayed by the interpleader

order or decree, there is a dearth of authority from Courts

of Chancery. It has been held in Georgia, that the unsuc-

cessful claimant cannot be charged witli the costs of the other

action to which he is no party."" Under the English Inter-

pleader Act, it has been clearly laid down, that the unsuc-

cessful claimant is liable for such costs as well, on the

ground that but for his wrongful claim there would have

been no such action.^ But in a later case it has been held,

that the words of the rule, ' in and for the purposes of the

interpleader may make such orders as to costs as may bo

just and reasonable,' only gives jurisdiction over the costs

of the interpleader proceeding, and not over the action

which one of the claimants may have brought against the

applicant.*

If a claimant hastily follow up his notice of claim with

an action against the sheriff, and the latter interplead

promptly, he will not have to pay the costs of the action.^

When success is divided.—When each party succeeds on

an interpleader issue as to part of the goods, there should be

a division of the costs, and the ratio of that division is for

the court to determine, or the court may direct that each

"' Hess V. Bank (1889), 46 L. I. Pa. 98. IMitchell v. Jobes, 11

C. C. Pa. IGO.

"^Pa. P. L. No. 80 of 1897.

^Morgan v. Perkins (1894), 94 Ga. 353.

'Agar V. Bleth.yn (183.j). 1 Tyr. & Granger 160; Regan v.

Jones (1841), 5 Jur. 607; .Tones v. Regan (1841), 9 Dowl. 580.
"" Hansen v. Maddox (1883), 12 Q. B. D. 100.
^ Macdonald v. Great North Western (1894), 10 Man. 83.

M.L.I. 20
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party shall bear his own costs.* Neither is entitled to costs

as of course, the award of costs is in the discretion of the

court.

^

AYhen success is divided, the ordinary principle that the

plaintiff shall have his general costs, does not apply. The

costs should be taxed without reference to which is plaintiff

and which defendant. The plaintiff will have his costs in

respect to the matters as to which he has succeeded, and the

defendant the costs necessary for setting up his case.*^

Where £183 was claimed, of which the plaintiff in the

issue only recovered £50, it was held a wise discretion to

order each side to pay their own costs.^

On a sheriff's interpleader, where each party partially

succeeded, the claimant was given the general costs of the

issue, the costs of the interpleader application and of the

final application, while the execution creditor was allowed

to deduct the costs of the issues as to which he succeeded.®

A sheriff seized five horses of which the claimant estab-

lished title to two. It was held a reasonable course to direct

the master to look at the costs on both sides, to see how

much each had incurred in making out his respective claim,

and that one set should be balanced against the other. The

claimant was allowed his costs prior to the direction of the

issue, because it was right and necessary for him to appear,

but no costs subsequent to the trial, because by claiming

more than he ought, he forced the execution creditor to

resist his claim.''

Where a claimant succeeded as io ncai'ly all. he wn,- al-

lowed th-e costs of the inierpleader motion and tlie general

Miurnli.im v. Wnltoii (188,".), 2 :\Iiiii. 180: Dixon v. Yates
(1833;, T) P>. i\: A.l. 313; Soiiinos v. AiidridKo (1841), 9 Dowl. r..-i4,

cited in arg.; ("iimtuiMu v. Kavnnajih (1801), 2.7 Ir. T.. T. R. 24; Mc-
Vitty V. Crowley (1891), 17 Vict(H-inn \j. It. "108; Iljiihisoii v.

niUcljiiKl n88(;). 2 C. C. Pa. 3(;n; StiM-lin}; V. Iloath (1888), .^) C. C.

fa. 12; Shcllciili(>rK«'i- v. Flcislior, 11 ('. ('. Pa. 3(); (iiovcr v.

Wolf, r, Knlj). Pa. 2.".f).

'Cronin v Croiiin (188(i). 3 TIo\v. Vv. N. S. (N. Y.) 1SI.

'Clifton V. Davis (IS.-.d). (i Ell. \- P.l. .•!'.t2. 2.". L. .T. <,>. U. .344,

'Carr v. Eilwards (is:',!t), S D<.wl. 2!».

"Slali-y V. P.'.lwrll (is:',<t). Kt A.I. iV: Ell. M.").

» L.-wis V. II.iMiii- (IMl). •-' M. i<c <!. 87.''>.
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costs of the issue, while the execution creditor was allowed

to set off his costs occasioned hy the defence of the goods

he recovered.^"

Where a claimant claimed all the goods seized, under a

chattel mortgage, and at the trial it appeared that one-sixth

of the goods were not covered by his mortgage, the claimant

Avas given the general costs, subject to a deduction of one-

sixth.ii

Where eight horses were seized and the claimant suc-

ceeded as to three, no costs of the proceedings before the

issue were allowed, while the costs of the issue were appor-

tioned.^-

Where a claimant was entitled to about half of the goods

seized, but claimed the whole, and the balance more than

sufficed to answer the judgment debt, the claimant was or-

dered to pay all the costs occasioned by the interpleader.^^

Where the claimant succeeds as to the bulk of the goods,

he is entitled to his costs of the issue and of an appeal there-

from. ^^

Under the Pennsylvania Statute, which gives the execu-

tion creditor the costs, if upon the trial the title to the goods

is found not to be in the claimant, it has been held, where

a claimant succeeded as to all the goods in (pestion except

an iron safe worth $7.50, that the execution creditor should

nevertheless have his costs. ^^

Of taking fund out of court.—The party who succeeds

has a right to his costs of applying to take the fund out of

court, from the other claimant, or to his costs of applying to

the court to obtain the property in question, where it has

been held by the stakeholder awaiting a direction from the

court. He is entitled to these costs, although he has not

'"Dempsey v. Caspar (1854), 1 Out. Pr. 134.
" Segsworth v. Meridan (1883), 3 Out. R. 413.

'-Riordan v. Polsou (1891), 1 N. S. Wales W. N. 53.
" Morrissey v. Tamworth (1884), 1 N. S. Wales W. N. 16.
" Plummer v. Price (1879), 39 L. T. "N. S. 6.57.

" Hoeruer v. Pine Grove Brewing Cov. (1900). 8 Del. Co. R.
106 Pa
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applied to the other party for a consent to payment out or

deliver}'.^*'

In Manitoba, however, it has been held, that the costs

of obtaining money out of court must be borne by the party

entitled to it, and not by the unsuccessful claimant. ^^

Security for costs.—The party substantially and in fact

moving the proceedings, whether plaintiff or defendant in an

interpleader issue, should, if resident out of the jurisdiction,

give security to the opposite party for his costs.^^

In equity, each defendant in a bill of interpleader, is in

the nature of a plaintiff, in the cause sent for trial at law.^^

Because a claimant is made plaintiff, and resides out of

the jurisdiction, it does not necessarily follow that he should

give security for costs, and when the defendant in the issue,

is really interested in the result as a plaintiff, he is not en-

titled to call upon the absent plaintiff for security for costs.^°

A non-residiont defendant will not be required io give secur-

ity for costs, when the burden of proof is on the other

party. '^

In considering whether parties to interpleader proceed-

ings ought to be required to give security for costs, the rules

applicable to ordinary litigants ought to be observed. At

the same time, in applying these rules, the question ^vlletller

a party to an interpleader issue is to be treated as a plain-

tiff or as a defendant, must be decided by the real merits of

the case, and not by the mere form of the issue itself. In

some cases each party is as much a plain! ill' as tlu' other.--

'"Wills V. Hopkins (1835), 3 Dowl. 34(;; Barnos v. Bank of

Enghind (1S38), 7 Dowl. 319; Meredith v. Kokits (1830), 7 DowL
590; Noticithfitaiidhig Bowen v. BramidRe (1833). 2 Dowl. 213.

"Cloi'fthcr V. Scoonis (188.".), 3 Mnn. 2.38.

'•Re Ancient Order of Foresters v. Cnstner (1890). 14 Ont. Pr.

47; Smith v. Hammond (18.33). (> Sim. 1<». Ao/r—rana<lian Bank
of Conuneree v. Midilli'tnn (18S7). 12 OtiI. T*r. 121, is now an

nnthority, as the English Hide has l.ecn en.Mcteil in Ontario. See

Ilulo 1122.

"Anon V. (1(!8.-|. 1 Vern. 3."1.

'Mielmont v. Aynard (1879t. 4 (". V. D. 221. :!.12; Mcriiillips v.

Wolf (1887). 4 Man. 3(J1.

" Mannfaetnrinfr Co. v. Oerhanl (1878), 7 W. X. C. I'a. 51.

"Rhodes v. Dawson (1880), IC. Q. B. T). .548.



COSTS AND CHARGES. 309

The substance and not the form of the proceeding must be

looked at.-^

Where a clannant is substituted for the original defen-

dant, under an interpleader order, he is entitled to call upon

a foreign plaintiff for security for costs, he stands in the

same position as any other defendant. The fact th^t the

stakeholder, who was the original defendant, did not apply

for security before interpleading, is no reason why the claim-

ant substituted should not be allowed to do so.-*

Where the plaintiff in an issue, directed upon a stake-

holder's application, is insolvent, he must give security for

the costs of the defendant in the issue.^^

Where an action was directed instead of an issue in the

name of a bankrupt trustee as plaintiff, the plaintiff's cestui

qvc trvst was ordered to give security for the costs of the

defendant in the action.-*'

Rule as to security in sheriff's cases.—In a sherift''s inter-

pleader, the party out of the jurisdiction, whether claimant

or execution creditor, may be ordered to give security for

costs to his opponent in the issue. Both parties are actors,

the one by his execution, the other by his claim. By his

notice the absent claimant commences the litigation, even

more than does the execution creditor by his writ. If either

party had been left to sue the sheriff' according as he had ex-

ecuted, or refused to execute the writ, he would have had to

give security for costs. Whether plaintiff or defendant, the

party out of the jurisdiction must give security for costs to

his opponent. Therefore, the rule that a defendant shall

not be compelled to give security for costs, does not apply

to a defendant in a ^sheriff's interpleader issue. The court

has a discretion, under the English practice, and may for

the purpose of any interpleader proceeding, make all such

orders as to costs and all other matters as may be just and

'' Tomlinson v. Land & Finance Corp'n (18S4), 14 Q. B .D. 539.
=*Benazcch v. Bessett (1845), 1 C. B. 31.3, 2 D. & I.. 801.
"^ Tanner v. European Bank (1850), L. R. 1 Ex. 261. See also

Farley v. Pedlar (1901), 1 Ont. 570; but see contra Eidgway v.

Jones (1860), 29 L. .T. Q. B. 97.
=<= Frost V. Heywood (1843), 2 Dowl. X. S. SOI.
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reasonable.-' Sometimes each party may be directed to give

security for his opponent's costs.^^

In an Irish case, both the claimant and the execution

creditor being out of the jurisdiction, the court refused to

compel the execution creditor, who was defendant in the

issue, to give security for costs. -^

Although a non-resident may be required to give security

for costs, he will not be required when an execution creditor

to give security for damages.^"

How security is ordered.—In a proper case, security for

costs may be directed by the order awarding an interpleader

issue, or by a subsequent order, but until it is decided that

there is to be an issue security cannot be ordered.^^ The

order should provide that the absent claimant give security,

and in default that he be barred. ^^ An application for

security for costs of an interpleader issue, made after the

date of the interpleader order, must be styled not in the

original cause but in the interpleader issue.
^^

The same practice prevails in the Scotch action of multi-

plepoinding, the question ' is the process competent ' is de-

cided before security is required from a foreign claimant.^*

" Tomlinson v. Land & Finance Corp'n (1884), 14 Q. B. D. 539;

Knickerbocker Trust Coy. v. Webster (189G), 17 Ont. Pr. 189.

Decisions in icJiich an ejceciifion creditor has been ordered to give

security—W)llinnis v. Crossling (1847), 4 D. & S. (JGO; Lovell v.

Wardroper (18(kS), 4 Ont. Pr. 205; Swain v. Sto;ld:irt (18S8). 12

Ont. Pr. 490; Farr v. O'Neil (189a), 1.5 Canada L. T. 390, I\Ian.;

Belmont v. Norris. T. & H. Pr. Pa. 907. In an Irish ease Grcsliam
V. Kavana^li (1874), 8 Ir. L. T. K. 8, the Court refused to order

that an execution creditor out of the jurisdiction sliouUl give

security. Decisions in nhieh the claimant has had to (live security—
Webster v. Ih-lafidd (1S49), 7 C. B. 187; Iloban v. Munm ll8i;7),

2 Ir It. C. L. 71.

"Gray v. AU'xanck'r (1884), 10 Ont. Pr. lir>S.

" Worknieister v. Ilealy (187(;i, 10 Ir. li. C. L. 450.
«" Belmont v. N'orris. T. & II. Pr. Pa. 907.
"' Buchanan v. Campbell (1890), (J Man. 303.

"Ellis V. C'hecsbdro (1894), 14 Canada L. T. Occ. N. 292

(\. W. T.).

" Mc.Master v. Jiisinr (LSSO, 3 -Man. 00.5.

"Clark V. Canii'bfll (1S7:'.I, Ct. of Sfssion. 1 U. 2S1
; North

British Ky. Coy. v. Whilr (ISSl), Ct. of Session, U. 97.



COSTS AND CHARGES. 311

Effect of not giving.—If a party to an interpleader issue

neglects to give security, when ordered to do >so, his claim

will be barred. '^^

Where an execution creditor out of the jurisdiction was

defendant in an issue, and neglected to give securit}', an

order was made after the lapse of six months, that the money

in court be paid out to the claimant unless security were

given within fourteen days.'^^

Security from the applicant.—In was held in England in

1850, that a stakeholder, a defendant in an action, could only

have relief by interpleader upon giving security for the

plaintiff's costs. Lord Campbell remarking, that the court

could mould the rules according to the justice of each par-

ticular case, and that it would not be just that the plaintiff

should be compelled to relinquish a substantial defendant

without security," and this decision has been followed in

New South Wales. "^ In a later English case, however, it

was decided that a stakeholder who was defendant in an

action could not be asked to give securit}^ for the plain-

tiff's costs, merely because he asked to have substituted as

defendant a third party who was insolvent.^^

Security for the applicant's costs.—Under an Ontario

rule, which allows the court to do what is just and reason-

able with regard to costs, it has been held that a claimant

in insolvent circumstances may be compelled to give security

for the applicant's costs, as was done in a sheriff's case where

the execution creditor was insolvent. It was said to be just

and reasonable that the creditor should be required to give

security for the sheriff's costs, because he was actively seek-

ing to enforce his claim to goods which had been seized in

the possession of the claimant. *"

In Ontario, from 1865 to 1888, the Interpleader Act pro-

vided that the court might require either or both parties

" Canadian Pacific Railway v. Forsytli (1SS5), 3 ]\Iaii. 45.

=«:Nrelin v. Dumont (18(i9). 17 W. R. 073.
''Dellor X. Priclvett (18o0). 20 L. J. Q. B. 1.51.
^* Chisholm v. Ricliardson (1876). 14 X. S. Wales, S. C. R. 334.
"> Ridgway v. Joues (18G0), 29 L J. Q. B. 97.
'"Farley v. Pedlar (1901), 1 Ont. 570.
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to give security for the costs of the sheriff." But this pro-

vision did not place the sheriff in a more advantageous posi-

tion than an ordinary party, and he was only entitled to

security in a ca^e similar to that in which a defendant in

an action would be entitled to call for it. Where the claim-

ant was a married woman and in financial straits the sheriff

was refused security.''-

Before a sheriff, in Ontario, is obliged to seize goods in

the possession of a third party claiming them, and not in

the possession of the debtor, he must be furnished by the

execution creditor with a bond, conditioned that the parties

executing it will be liable for the costs and expenses which

the sheriff or claimant may be put to, by the seizure or sub-

sequent dealings with the property, includiug the inter-

pleader suit, and which he may not recover from other per-

sons who ought to pay the same. The bond is a bond of

indemnity to the sheriff and his assigns, with two sufficient

sureties, who must justify in double the supposed value of

the property, such value to be stated in an affidavit attached

to the bond to be made by the creditor, his solicitor or agent.

If the sheriff is not satisfied with the bond offered, the mat-

ter in difference is settled by a judge following the practice

on replevin bonds.*^

Charges of stakeholder in equity.—When the stakeholder

who seeks relief is a wharfinger, or other person entitled to

charges for the custody of the goods in question, such

charges must be paid to him, as well as liis costs of tlu> in-

terpleader suit or action.**

Under Interpleader Acts.—T^iidtT llic I'jiglisli Inter-

pleader Act of 1S31, tlie person seeking relief was ()l)liged to

"28 Vict. c. v.), s. 2. (iPiiv v. AIcxmikI.t 0SS4). 10 Out. Pr.

358.
" Swootman v. Morrison (1S84), 10 Out. Pr. 44(5. .MthnuRh this

provision w.ns not eniVtodicd in pnrticulnr words, in tin- Ontario
codification of ISSS. still, followini; tho reasoning in McLauRhlin
V. II.MPiinill nsr)2). 22 Ont. 493, it may still \w consid(M-cd in force.

See Rule No. 1122 of l.S!»7.

"K. S. Ontario 1S!)7, c. 77. s. 22.

"Dowson V. Ilardcastlc (17m), 2 Cox. 278, 1 Vos. .3(;8; Eden-
sor V. Roberts (1701), 2 Cox, 280.
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make an afBdavit showing that ho did not claim an}^ interest

in the subject matter.*" It was at first held, that a wharfinger

claiming a lien for his charges, could not have relief by

interpleader, because of this provision, and because the lien

attached only as against one of the claimants.*" But two

years later, the Bank of England was allowed to interplead

in respect of certain bullion on which it had a lien for

freight paid, for the reason, that a lien, as pointed out, was

not a claim to an interest in the property itself, and besides

in this case it attached against all the claimants.*^

Under the English Eules of 1883, the applicant in dis-

claiming interest in the subject matter, is allowed to except,

" other than for charges or costs."*^ And considering this,

and the rule which provides that the court may make all

such orders as to costs and all other matters as are just and

reasonable,'*'' it has been held, that charges in the first rule

mean charges which have relation to the subject matter,

and the powers under the next rule, to make orders as to

costs and all other matters, includes the stakeholder's

charges.^"

In Ontario.—The Ontario Eules of 1897 are even more

distinctly in favour of the stakeholder's lien for charges.

He must satisfy the court that he claims no interest in

the subject matter, other than in respect of a lien, or for

charges or costs,"^ and the court may make all such orders,

respecting the satisfaction or payment of any lien or charges

of the applicant, and as to costs and all other matters, as may
be just and reason able.^-

Liability of claimant.—A claimant who has failed in the

interpleader issue, can only be called upon to pay the

^1 & 2 Wm. IV., c. 5S, s. 1.

*" Braddick v. Smith (18.82), 9 Bins. 84, 2 M. & S. 131.

^'Cotter V. Bank of England (1834), 2 Dowl. 728.
^^ Order LYII. of the Rules of 1883. Rule 2 (a).

"Rule 15 of 1883.
'« De Rothschild v. Morrison (1890), 24 Q. B. D. 750.
"Rule 1104 (a).

"Rule 1122.
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charges of a -wharfinger, from the time when he first inter-

fered with the successful claimant's rights.""

If there is a dispute as to the amount of the charges,

which a carrier is entitled to deduct for freight and ware-

house rates, the question of amount, it has been decided in

India, ought to form the subject of a separate proceeding

between the adjudicated owner and the person who seeks

to make the goods liable.^'*

Possession expenses of sheriff.—When a sherift: seizes

goods, and they are claimed by a third party, the process of

the execution is delayed, and extra expense in the shape of

possession money is incurred. It is a reasonable rule that

the sheriff must be reimbursed.^^ In considering this sub-

ject, it is usual to divide the expense into what is incurred

before the interpleader order is made, and that incurred

subsequently.

The usual form of interpleader order provides, that upon

the claimant giving securit}^, in the value of the goods or

the amount of the execution, whichever is least, and upon

pa3'ing to the sheriff his possession money from the date of

the order the sheriff withdraws, or failing security, the

sheriff sells and pays the proceeds into court, after deduct-

ing the expenses of sale, and his possession money from the

date of the order.°®

After an interpleader order is made, the special jurisdic-

tion of the court in iiiterpleader arises, by which the writ

of execution as such ceases to operate, and the sheriif in

selling the goods, acts not for the execution creditor, but

for the court uihRt the inlcrplcadrr orch'r. The ^^hcriff's

"De liothschil.l V. Mnn-isoii (ISilO), 124 Q. B. D. 7."0.

'^Bom»)ay, etc, Ky. Coy. v. Sassuon (1S!);V). tS Bombay, 231.

"Smith V. Darlow (1S.S4), liG Chy. Div. Or.O; Langton v. Ilorton

(1841). 3 Bcav. 4(14.

=" Kcolcr V. Ilazclwood (1884). 1 .M;in. :'1
: Scales v. S.-irgcsoii

(183.')!, 4 Dnwl. 231; Yatfs v. .Mioliaii (ISddl. 11 Ir. ('. L. K.

App. i.; .McCoIlum v. Ki'i-r (18(;2), 8 IT. C. U J. O. S. 71; Marquis

of Lansdowiii- v. Bradsliaw (1842). Bl. D. & L. i:'.. hut kcc

T'lulcnlcn v. Biir>;«'f*s (18.'{r)i. 4 Diiwl. 10 1. wlicri' tlii' possession

moiiev ^\ri< to cominenee ii week aflei- tile ilntv (if the order.
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possession money from the date of the order, and the ex-

l^enses of sale, represent his actual disbursements in carry-

ing out the directions of the court as its officer. These he

should he allowed to retain, subject to any moderation.

The success of the claimant does not justify an order upon

the sheriff to refund these expenses, because the claimant by

not giving security has accepted a sale as the other alter-

native imposed by the court. If the claimant succeeds his

proper remedy is to recover them from the execution

creditor.^'

If, after an order has been made, the sheriff delay sell-

ing at the request of the execution creditor, so that the

claimant may have further time, and the sheriff is unable

to sell at all, and the issue is determined in the claimant's

favour, the court will, on the sheriff's application, make the

creditor pay the sheriff's possession expenses.
^'''^

Eule in Ireland.—In a recent Irish case the law is laid

down as follows : An order to interplead is never made ex-

cept in the presence of the judgment creditor and the claim-

ant. If the latter do not attend his claim is barred. If

the former do not attend the sheriff is ordered to withdra^r

from possession. In neither case is there any additional

expense for keeping the goods. But where an order to inter-

plead is made, the claimant is at liberty to elect between
having the goods sold at once, or getting possession of them
on giving security. For an obvious reason, he generally

takes the second alternative, and therefore the order is so

drawn as to give him a certain period to procure the neces-

sary security. It often happens that he does not do so until

the last moment, and occasionally he fails to do so alto-

gether, in which case the sheriff sells under the order of the

court. The question naturally arises, who pays for keeping

"Keid v. Miiiphy (1887), 12 Out. Pr. .338 (over-ruling Ontario
Bank y. Resell (188(j), 11 Ont. Pr. 249); Blaud v. Delano (18.38), 6
Dowl. 293; Armitage v. Foster (1835). 1 H. & W. 208; Ketler v.
Hazlewood (1884), 1 Man. 31; Patterson v. Kennedy (1884), 2 Man.
03; Clark v. Chetwode (1836), 4 Dowl. 635. See contra rule in Pa.,
Commonwealth v. Sides. 12 Lane. Pa. 145.

'^'Re Creagh (1890j, 11 N. S. Wales L. R. 16.
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the goods from the date of the order till seciirit}^ is com-

pleted or sale ? Surely, the reasonable answer is, the claim-

ant, for whose benefit and at whose request the goods are

kept. This- Avould be quite irrespective of the interpleader

suit. The claimant causes the court, which would other-

wise direct them to be sold at once, to order the sherilf to

retain them for the claimant's benefit. The practice has

been to give the sheriff his costs of possession out of the

proceeds of the sale, if the fund is brought into court, and

if not, against the claimant even where he succeeds. The

latter may be entitled to have such costs included in the

costs awarded him against the judgment creditor, but this

does not follow as a matter of course. If the judgment

creditor succeeds, the sheriff retains the amount out of the

proceeds as part of the costs of the levy, and if the judg-

ment debt is not fully discharged by the amount realized,

the judgment creditor would in most cases, be entitled

to have an order for the costs so deducted against the

claimant.''*

Sheriff's right against creditor.—A sheriff has always a

right to say to the execution creditor who puts him in mo-

tion, pay me the amount of my proper charges. The strict

form of order will 1)0, when a claim by a third person fails,

that the charges shall be paid in the first instance by the

execution creditor, who shall have them over against the

third party. This is the strict order which the sheriff is

entitled to, although often he does not ask for it, but if the

sheriff has no faith in. the solvency of the claimant, and

])refers the liability of the execution creditor, he is entitled

to it."" And if an execution creditor is barred, after an

issue has been directed, he must pay the sheritl's possession

money and expenses occasioned by the sale.®^

A sheriff is entitled to such possession and sale expenses

as lie may incur, in dealiug witli the subject matter, at the

'"Mnlono v. Iloss (V.UV)) 'J Irish R. r.S(i; TniilTf v. Tyrnll f1.S(',2>,

14 Ir. C. L. R. App. XXVII.
•" Smith V. I):irlow (ISS-I), 2C, Chy. Div. Cil.'.

''Mr!init<.l.ii *: X. W. J>;m(l ("uv. v. R.Hitlry (ISilO). ?, M;in. liDC.
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request of the parties after an interpleader order is made,

to be paid by tlie party in the wrong.*^-

Expenses before the date of the order.—The possession

money before the date of the order is regarded as part of

the expenses of executing the writ, which would have been

incurred Just the same, even if the claimant had not ap-

peared. This is the reason why the claimant is not bur-

dened with these charges at all. The amount of them can

be added to the sum to be levied, but this will not give the

sheriff a right to levy for more than the possession money

payable in respect of the ordinary possession in executing

the process. "^^ The date of the order, however, has not al-

ways been the dividing point. In an early case in England,

the date was a week after the order, because it was said that

in the ordinary course the sheriff would have to give that

length of notice before selling.*^* While in a modern case,

the sheriff was held entitled to possession money, as against

an unsuccessful claimant, from the day the latter gave notice

of his claim.'''

Sheriff deprived of possession money.—If a sheriff acts

improperl}', as where he takes a wrong proceeding, or

holds the goods after he should have delivered them, and

extra possession money is thereby incurred, he will not be

allowed such expense. Thus, a sheriff was held not en-

titled to possession money for keeping possession during a

period, while he was applying to a forum which had no Jur-

isdiction to entertain his application.*'*'

A sheriff seized on the 14th of September, and an inter-

pleader order was made directing him to sell. On the 16th

the official receiver notified him that a receiving order had

been made against the debtor, and on the 17th demanded
the goods, which the sheriff refused to give up. The claim-

ant afterwards withdrew his claim, the interpleader order

"- Dabbs V. Humphries (1835), 3 Dowl. 377.
'^' Smith V. Darlow (1884), 26 Chy. Div. G05; Massey v. Gaudry

(1887). 2 Man. 229.

"^Underden v. Burgess (1835), 4 Dowl. 104.
''' Searle v. IMatthews (1883), W. N. 17G. 19 Q. B. D. 77 note.

"Clark V. Chetwode (1836), 4 Dowl. 635.
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was discharged, and the sheriff gave the goods to the re-

ceiver, but he was only allowed possession mone}^ up to the

ITth.*''^ An interpleader order directed the sheriff to with-

draw upon the claimant paying his possession money. The

sheriff claimed possession money before the date o£ the

order, and also charges for a second man in possession.

Upon a motion by the claimant, for an attachment against

the sheriff for extortion, it was held that the claim was not

extortion under the Act of Elizabeth, but a ground for relief

on taxation of costs.®*

Bound by what the order allows.—A sheriff has no rights

to possession money, except v\hat is given to him under the

interpleader order. And where the sheriff was ordered to

deliver the goods to the claimant on payment of his posses-

sion money, but in addition charged for the keep of horses

which wore under seizure, it was held that this charge for

keep, did not come vvithin possession money under the

order. His course was to have applied for these expenses

when the parties were before the court. If they were pro-

per they would have been allowed, and it was said, they

might si ill be allowed when the matter should be finally dis-

posed of, but in the meantime the question was, what does

the order direct ?*'•'

Amount of the possession money.—The amount of pos-

session money per day, which a slu'rilF may ask for, is the

reasonable expenditure which may 1)0 necessary under the

circumstances of each case. It has been held that $2 a day

is too much for a sheriff to pay to a bailiff wlio simply locks

the store aiul carries the key.'"

It has b( en hebl in Ireland, Hint the shevilT" sliould give

tlic court ill foi'iiial inn xci-idcd Ky allidavil. oi' llic aiiinunl of

expenses iiicnn-cil. np In (lie dale ol' llic linal oi'dci".''

"In re Harrison (1.S1J3), 1> Q. H. 111.

•*LoiiK V. Brav (1842), 10 W. R. 841.

"TJiiskcll V. Scfton (184.'>l, 14 M. & W. 802. As to tlio koep

of liorsis ill ri'iiiis.viviinia. sec . F.aiidis v. Bear, 8 Tjaiic. Pa. 41,

and in Tn-land. :\Ialnnc v. Itoss (I'.KKH. 2 Tr. K. ."»8C..

'MJraiit V. Crant (188:{), 10 Ont. Pr. 40; Malonc v. Hoss (1000),

2 Ir. T?. ."SO.

' I'iiinkctt V. Krarncv dSTOi, Id Ii-. L. T. & Snl. .T. 47.
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When sheriff holds goods pending trial.—In Ontario^

when the jDroperty in question remains pending the trial of

the issue in the custody of the sheriff, the court may make

an order for the payment to him of such sum for his trouble

in and about the custody of the property as may be reason-

able, and he is entitled to a lien upon the property to secure

the payment, in case the issue is decided against the claim-

ant.'^" This will be in the nature of poundage, and in

addition to his possession expenses during the period.

Between creditor and claimant.—As between the execu-

tion creditor and the claimant, the practice is, that the

execution creditor whether he succeeds or fails must pay

the possession money from the seizure up to the date of the

interpleader order, and that the claimant must bear them

from the date of the order.'^'^ If the creditor succeed he

will add these to the amount of his levy, in which case they

are borne by the execution debtor.

In Pennsylvania, the claimant pays the costs of appraise-

ment, if the debtor was in possession, otherwise the execu-

tion creditor pays.'*

If the order is not made on the first day upon which the

sheriff brings the parties before the court, and enlargements

take place, it is the reasonable practice to make the party

asking the enlargement liable for the possession expense

during such period.

When a claimant succeeds, he is entitled to be repaid by

the execution creditor, the sheriff's possession money which

he has advanced; or where there has been a sale, the suc-

cessful claimant is entitled to recover from the execution

creditor the possession money and expenses of sale which

have been deducted from the proceeds of the goods by the

sheriff."'^

"Ont. Rule 1121
"Gaskell v. Sefton (184.^), 14 M. & W 802.
'Pa. P. L. No. SO of 1S97.
"Goodman v. Blake (1887). 19 Q. B. D. 77; Reitl v. Murphy

(1887). 12 Out. Pr. 3.S8: Blaker v. Sealer (1897). 70 Law Times
392; Cummins v. Kavanagh (1891), 25 Ir. L. T. R. 24.
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When the execution creditor succeeds, he is entitled, in

the same way, to have the possession money from the date

of the order, deducted by the sheriff, made good by the

claimant, but not the expenses of sale.

Scale of costs.—In Ontario it was enacted in 1886, that

thereafter when a sheriif had two or more Count}' Court

executions in his hands he AA'as bound to make his inter-

pleader application in the County Court, and the costs of

all proceedings were upon the County Court scale. ''^ But

Avhere a sheriff interpleads in the High Court, and has ex-

ecutions both from the County Court and from the High

Court, a successful claimant is entitled to his costs on the

High Court scale against a County Court execution credi-

tor.''

It was held in England, when interpleader bills were in

vogue, that a rule which gave costs on the lovrer scale in

certain named ckses, and generally in all other cases where

the estate or fund to be dealt with was under the amount
or value of £1,000, included in its general words an inter-

pleader bill.'^

In Ontario, when a sheriff interpleads in the High
Court, and the issue is sent for trial to the County Court

or Division Court, the sheriff is entitled to his costs on the

High Court scale, and the other parties to the proceedings

will also have their costs on the High Court scale up to the

time the interpleader order is made, while the costs of the

issue will be on the lower scale. The rule being, that the

scale of costs after the order directing an issue, must be

determined by the scale apj)licable to the forum in which
the issue has to be fried, and before the issue on fhe scale

"49 Vict. (Out.), c. 10, s. 3; Out. llulos 1123 and 112S. Trior
to 18.80 it was hold, that if a shi-riff with Count.v Court Writs,
intiTplcadod in tlio Ilijjh Court, liis costs wi-re on the County Court
srnlc, but tlie costs of the issue Avere on tlie Ilifjh Court scale, see
Mnsuret v. T>ansdell (1870), 8 Ont. Pr. 57, Phipps v. Bcamer (1879),
8 Ont. Pr. 181.

" Phii>j.H V. Bonnier (1879). 8 Ont. Pr. 181.

"Gihbs V. Gibhs (1858), 4 Jur. N. S. 371.
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of the court to which the sheriff is compelled to resort for

relief.'^

If the issue is one which may be sent, upon an inter-

pleader application in the High Court, to a County Court

or a Division Court for trial, and neither party asks to have

it so tried. High Court costs will be given against the un-

successful party. If neither party objects to the forum, it

is too late for the unsaccesful party after the trial to say

that he should only pay costs on the lower scale. He must

be taken to have chosen his tribunal with its advantages

and burdens.®''

Under the English County Court Act there are three

scales of costs according to the value of the subject matter

£10 to £20, £20 to £50, and over £50. A claimant paid

into court £36 to cover the amount of the execution and

costs. The judge found in favour of the claimant and

valued the goods at £51, and awarded him £10 damages in

addition. It was held that the scale was not determined

by the amount paid in, but by the value as assessed by the

County Court Judge. ®^

Costs of the day.—The costs of the day, when one party

has not proceeded to trial according to the notice given,

have sometimes been directed to stand until the termina-

tion of the proceedings;®- and in other cases have been

ordered to be paid forthwith.®"

Power of trial judge over costs.—Under the English

practice, the court or judge Avho tries the issue may now
finally dispose of the interpleader proceedings, including all

costs not otherwise provided for.®* It has been held in

Ontario, that under this rule, the costs of an issue should

'» Ont. Rule 1128; Christie v. Conway (1883), 9 Ont. Piv 529;
Arkell v. Geiger (1883), 9 Ont. Pr. 523.

"" Christie v. Conway (1883), 9 Ont. Pr. 529; Frost v. Lundy
(1894), 14 Can. L. T. Occ. N. 191 (Man.). See contra Beaty v.

Bryce (18S2), 9 Ont. Pr. 320.
" Studham v. Stambridge (1895), 1 Q. B. 870, 15 R. 406.
^^Hood V. Bradbury (1844), 6 M. & G. 981; Salter v. McLeod

(1864), 10 U. C. L. J. O. S. 299.
^» Kimberley v. Hickman (1846), 1 Saunders & Cole 90.

«*Eng. Order 57, Rule 13; Ont. Rule 1114.

M.L.I. 21
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not be reserved to be disposed of iu chambers, the proper

practice being to leave the costs to be dealt with b}^ the

trial Judge in his discretion, or in accordance with the jury's

finding. ^^

Effect of a judgment for costs.—Whether a claimant in

interpleader, who ha^s succeeded and taxed his costs under

an order in the interpleader proceedings, is to be considered

as a judgment creditor within the garnishee clauses of the

English Common Law Procedure Act of 1854, and so en-

titled to attach a debt due to his debtor, was in 1861 an-

swered in the affirmative,^" and in 1873 in the negative.^''

An unsuccessful claimant was ordered to pay costs, and

after examination as a judgment debtor, an order to com-

mit was made for a refusal by the claimant to answer ques-

tions touching his property. It was held in Ontario, that

an objection was too late, which asserted that a rule which

gave a judgment creditor for costs only a right to examine

the debtor touching his estate, did not apply to interpleader

proceedings.^^

When costs can be set off.—An execution creditor sued

two parties and obtained a judgment and execution against

one only, he discontinued as against the second who taxed

his costs. A sheriff then seized goods under the execution

v;hich the successful defendant claimed. The sheriff in-

terpleaded, and in the issue the claimant failed and was

ordered to pay the execution creditor's costs. It was held

that the costs between the two parties could not be set off,

because they were not costs in the same proceeding, the

action and the interpleader application being different pro-

ceedings. They were not within the rule, where a party en-

titled to recover costs is liable to pay costs to any other

party, tlie taxing officer may adjust by set off.^"

Sheriff's poundage.—Tbc slieriff's right to claim pound-

ago from the proceeds of goods seized, depends on (bo

•"Orotho V. roaiTO (1S!«). IT) Out. Pr. 432.

"Triirtlcy V. Shonnvoll (1S01), 30 L. J. Q. B. 223.
"R.'st V. Prmhiv.ko (1H73). L. R. 8 Q. B. 3(;3.

"McKinnnn v. f>owc (IHlKi), 17 Out. Pr. 2!a.
''RarktT v. IIciuiiiiiiK (ISSl), 13 L. T. X. S. (578.
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legality of the seizure. The sheriff therefore must pay the

proceeds into court, suspending his claim to poundage until

after the trial of the interpleader issue. If the execution

creditor succeeds the sheriff will be allowed poundage, if

the claimant succeeds he will not.^° If the execution credi-

tor succeeds as to part of the goods in question, the sheriff

will be allowed poundage on the value found in the credi-

tor's favour.^^

In Ontario, if the sheriff seize the goods of a judgment

debtor, but for any reason do not sell, he is still entitled

to his poundage, or such less sum as may be deemed rea-

sonable."^ Prima facie the sheriff is entitled to full pound-

age, and the onus is on the execution creditor to show that

a less sum is reasonable.^^ This rule does not interfere

with the general practice, that the sheriff cannot have

poundage when the goods seized and sold are afterwards

found to be the goods of the claimant. In such cases the

sheriff does not seize the goods of a judgment debtor and

so the rules does not apply."* In an ordinary case, where

the sheriff has not sold, and there has been no particular

risk or responsibility, one-third of the full poundage is usu-

ally allowed."^

Costs between claimants stand till issue tried.—The gen-

eral practice, when an interpleader order is made, is to

reserve the question of costs as between the claimants until

after the trial of the issue."*' And where the applicant has

been allowed to deduct his costs and charges from the fund,

or from the proceeds of the goods in the first instance, the

^Barker v. Dyues (1832), 1 Dowl. 109; Turner v. Crozier (1891),

14 Ont. Pr. 272.

"Marquis of Lansdowne v. Bradshaw (1847), Bl. D. & O. 173;
Ontario Silver Co. v. Tasker (1893), l.j Ont. Pr. 180.

"Ont. Rule 1190 (1).

'=* :\Iorrison v. Taylor (1882), Out. Pr. 39,3.

'^Turner v. Crozier (1891). 14 Ont. Pr. 272.
»^ Heathley v. Willard (1894), Ont. ^Yinchester, Master, not

reported.

'^Hood V. Bradbury (1844), 6 M. & G. 981; Salter v. AIcLeod
(18(J4), 10 U. C. L. J. O. S. 299.
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question on whom the ultimate liability shall fall is also

reserved.®'

Where order for costs made.—Where an interpleader has

heen heard hy a judge in chambers, the court has no juris-

diction as to costs, the application to have them disposed of

must be made in chambers before the same judge.''^ In

Ontario, it has been held that it is not necessary to go to

the same judge, but that any judge in chambers will do.""

The successful party applies for his costs on an aihdavit

eu titled in the original cause to the tribunal which directed

the issue.

^

A successful claimant is entitled to his final order for

costs, notwithstanding the fact that the other claimant has

served notice of appeal, as an application to stay the execu-

tion can still be made.^

The plaintiff in a bill of interpleader, if his right to

relief is not disputed, has his costs out of the fund at once,

but if one of the defendants claim that the bill does not

show a case for interpleading, the plaintiff cannot then move

for his costs. l)ut must set down the case for a hearing.^

Rule when new trial.—The general rule as to costs, ap-

plies as well to trials of iuterplcader issues as to other cases.

When a new trial of an interpleader issue is rendered neces-

sary by the mi&carriage of the jury, without the fault of

either claimant, the general rule prevails, and a new trial

will only be granted upon payment of costs.*

But if it appears that the first verdict has l)een obtained

by fraud or perjury, the costs of the first trial will be direct-

ed to abide tlie event of the second."

»' Searle v. Matthows (ISS.*^). W. N. p. 170; 10 Q. B. D. 77 twte.

•'Burp V. Schofu'ld (1842), 2 Dowl. N. S. 2(U; >[arks v. Ridsway
(1847». 1 Ex. 8; CoinnuTfial v. Clark (18.3.")). 1 Out. Pr. 27('..

« Scwcll V. Buffalo. Bi-antford & Godi'ricli Ky. Co. (ISod), 3 U.
€. 1;. J. O. S. 21); 2 Out. Pr nc.

' Elliot V. Sparrow dS:',.-.), 1 R. A: W. :'.70.

'Wilson V. Wilson nS78), 7 Out. Pr. 1(>7.

'Jones V. fJilliani (ISi:'.). Coopt'r 4;>.

*.lan.'s V. Wliiti.rca.l (1S.-)1), 11 C. B. loC,.

= riilliiiKliain v. Stuart (1S.-.1). 11 C. It. 41.S, cited in An;.; Tyson
V. Willis ns.-,n, 11 C. H 418, cited in Arg.



CHAPTER XIV.

APPEALS.

Two classes of appeals.—Appeals in interpleader are nat-

urally divisible into two classes; first, those in which the

person seeking relief is interested as against one or both

of the claimants, or in which one or both of the claimants

allege that something is wrong in the order or judgment
obtained by the stakeholder or sheriff; and secondly, those

in which the claimants alone are interested, as l^etween

themselves, and with which the applicant has no concern.

Appeals always statutory.—As an appeal is a favour ex-

tended to a defeated litigant who is dissatisfied with the

result, it follows, that a decision is final unless some statu-

tory authority allows an appeal.^ In some jurisdictions the

interpleader statute in force contains a provision which
permits an appeal, or which excludes the right to carry the

matter higher, by declaring that the order or judgment is

final, or that no appeal shall lic.-

General provisions.—It frequently happens, however,
that there is no special provision at all with regard to ap-

peals in interpleader, and the question then arises—Does
some general provision apply? In determining this it be-

comes necessary to examine, somewhat closely and perhaps

^Atty.-Genl. v. Sillem (1864), 10 H. L. Ca. 704: White v. Rech
(1S9.5), 171 Pa. St. S2; Long v. McDougall (ISSo). 3 ^lan. 08.5. In
Scotch multiplepoinding see Dumbreck v. Stevenson (1801), Ct. of
Session. 2.3 D. (H. L.) 1.

^ See Eegina v. Doty (1850), 13 U. C. Q. B. 400; Keane v.
Stedman (1861), 10 U. C. C. P. 435; Re Turner v. The Imperial
Bank (1881), 9 Ont. Pr. 19.
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narrowly, the quality and extent of an interpleader proceed-

ing, to ascertain wliether an interpleader proceeding can be

fairly brought within the words of the general provision.

This subject has already been considered, in dealing with the

question
—

' Is an interpleader proceeding an action or a pro-

ceeding in an action?^

As a rule all statutory provisions relating to appeals,

when in general terms, apply to orders or judgments made

in interpleader matters.* The words ' judgment in a cause

or matter depending,' as construed by the Supreme Court

oi Canada, are held abundantly sufficient to include an

interpleader issue and the matters in contestation therein.^

But, when a rule provides for an appeal in an action, it has

been held, that the word ' action ' does not include an inter-

pleader proceeding, which is not an action but a proceeding

in an action.®

Final or interlocutory.—A further test in interpleader

appeals lies in considering, whether each of the several deci-

sions which may be rendered in the course of interpleader

proceedings, is in its nature final or merely interlocutory. If

final, the appeal may be under one provision, and may be

such as will end only in the court of last resort;'^ if, on the

other hand, the judgment or order is interlocutory, the

appeal may be under another provision and may be limited,

or there may be no appeal at all.*

In England the judgment on the trial of an interpleader

issue must be appealed against as an interlocutory order

or judgment, and not as equivalent to a final judgment in

an action."

* Se« chapter x.

* Withers V. I'arkcr (l.S.7.)), 4 H. iV: N. SU); Willinins v. Mcrclor
(1882), D Q. B. I). :W7; Colo v. Campbell (l8.s;}), 'J Out. Pr. 498.

'^ Hovey v. AVhitiiij,' (1SS8). 14 Cjmada S. C. K. p. .VJ7.

° KiiiK V. SininuiiKls (l.S4."»), 7 Q. \^. p. .'^
1 ; (^ollis v. Lewis

(1887), 20 Q. B. I). 202; MeNair v. AiKleiisliaw (1M)1), 2 Q. B. ri02;

Ishist.-r V. Sullivan (ISKSi, Caiia<la L. T. ',1; 1<; Out. 41S. Jlut sec

cliaptcr X.

' Ilovey V. Whitiiitr (1SS7I. 14 Can. S. C. It. .^)1.-.

" .S'rr Kinj; v. Siininoii.ls (184.">). 7 (J. P>. Ull.

MleAn'lrew v. Baik-r (1877). 7 Chy. 1). 701: McNair v. Anden-
Hhaw n8!)l). 2 (,). I'.. ."02: amlni Ilnuh.s v. Little (188G), 18 Q. B.
D. n2.
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In Canada the rule is the other way/" although it has

been held that the order which a sheriff obtains, is not in its

nature final but interlocutory.^^

In Pennsylvania the verdict and judgment on an issue

in a sheriff's interpleader, was formerly looked upon as final

and conclusive,^- but since 1897 new trials may be granted

of issues, and judgments are subject to appeal. ^^

It sometimes happens that the same decree may be final

as far as it affects one party, and interlocutory with regard

to others. Thus, the decree which the plaintiff obtains upon

a bill of interpleader, is final so far as he is concerned, as

it enables him to completely withdraw from the contest;"^*

but, as it requires the defendants to litigate their claims in

further proceedings, is interlocutory so far as they are con-

cerned, and remains subject to revision and alteration. ^^

All three parties may appeal.—Upon a bill of inter-

pleader the complainant or either of the claimants may ap-

peal, if their individual rights are affected by the decree,

and the fact that neither of the claimants, called on by the

bill to litigate their rights, appeals, does not impair or de-

stroy the complainant's right of appeal.^*^

When applicant cannot appeal.—When a person seeking

relief has obtained an interpleader order, and has paid the

money into court, he cannot further interfere so as to object

to any ruling or decision affecting the rights of the claim-

ants alone." When an interpleader order is appealed from,

the applicant has no right to appear to protect his costs,

unless his conduct is the subject of the appeal, or unless

the mode of relief by interpleader is in dispute.^*

^"Hovey v. Whiting (1888), 14 Canada S. C. R. 515.
^1 Hunter v. Hunter (1898), 18 Can. L. T. 114.
^-Bain v. Lyle (1871), G8 Pa. St. GO.
"Pa. P. L. No. 80 of 1897.
"Atkinson v. Manks (1823), 1 Cow. N. Y. 691.
" Barth v. Rosenfeld (1872), 30 Md. 604; Heald v. Rhind (1897),

86 ]Md. 320.
'" Cooper V. Jones (1857), 24 Georgia, 474.
"St. Louis V. Alliance (1876), 23 Minn. 7; First National v.

West River (1874), 46 Vt. 633.
"Ex p. Webster. In re Morris (1882), 22 Chv. Div, 136; Kil-

patrick v. Gilliam (1890), 16 Vict. L. R. 673; Trickett v. Girdle-
stone (1897), 103 Law Times Jr., 81.
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When claimant cannot appeal.—AYheu a bill of inter-

pleader is dismissed upon the demurrer of one only of the

defendants, the other defendant cannot appeal from such

decision, he is not prejudiced, for it is still open to him to

sue the person holding the subject matter in dispute. ^'^

WTiere the sum in question had been paid into court by

a stakeholder under an interpleader order, it was held that

the court could not go behind that order, or enter into the

question whether it was rightly made or not. The money

M'as in court and the question was, what was to become

of itr-'^

Execution debtor cannot appeal.—An execution debtor,

who generally is not a party to a sheriff's interpleader, can-

not move in the cause in which judgment has been recov-

ered against him, to set aside the order obtained by the

sheriff, or the issue and judgment given thereon.-^

English statute limiting appeals.—The second section of

the English Interpleader Act of 1831 provided, that the

judgment in any such action or issue as might be directed

by the court or judge in any interpleader proceedings, and

the decision of the court or judge in a summary manner,

should be final and conclusive against the parties and all

persons claiming by, from or under them."- In 1860 this

provision was re-enacted in section 17 of the Common Law
Procedure Act of that yoar,-^ and in 1883, although section

17 was still in force, a new rule Avas framed, which enacts that,

" except where otherwise provided hi/ statute the judgment in

any action or on any issue ordered to be tried or stated in

an interpleader proceeding, and the decision of the court

or a judge in a summary way, sball be final and conclusive

against the claimants and all persons claiming under them,

unless 1)1) special leave of the court or judge, as llic case may

>"W:isiiinKloii v. I'.clt (IS'IS). Vi Ap]). D. <'. 202.

=«S<-li.poll.nMl V. KolHTts (T.MlO), 2 Q. I'.. I!t7.

"MrNidci- V. liakcT (1M(;4), 10 TJ. C. L. .1. (). S. 10.3.

"1 & 2 Will. IV., p. ns, s. 2.

'»2P, & 24 Viet. c. ]2(;. s. 17; Dodds v. Shophord (1870), 1 E.x

D. 7.-.
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be, or of the Court of Appeal."'-* It has been held, that

the words at the beginning of the rule ' except wltere other-

wise provided hy statute' were inserted to leave section 17

untouched,-^ and that consequently section 17 governs, and

in the cases covered by it there is no power to give leave to

appeal;-*^ and hence, the words in the end of the rule, 'un-

less l>y special leave ' are practically nugatory.

From summary decisions.—In England therefore, when

the court or a judge in chambers disposes of the matter

summarily upon the merits, the order is fmal and conclu-

sive/'^ and there is no power to give leave to appeal,-^ even

with consent of parties.-'' Every decision of a judge in an

interpleader matter, when he does not direct an issue or a

sj)ecial case, is a summary decision, and no appeal will lie

from what he has thus decided.^"

It is equally a summary decision whether the order has

been drawn up or not;^^ and a determination to hear the

matter summarily, and an adjournment that evidence may
be produced, is the same as a summary decision so far as

the right of appeal goes;^- and when the judge at chambers

refers the matter to a Divisional Court, which bars the

claimant summarily without directing an issue, no appeal

lies.^^

Although there is no appeal, it has been said that a judge

has a right, when an order has not been drawn up, to stay

the matter and re-hear it, if his attention is drawn to some-

" Order YLIL, r. 11.
-> Field V. Rivington (1889). 5 Times R. G42.
^''Dodds V. Shepherd (1876), 1 Ex. D. 7.5; Lyon v. Morris (1887),

19 Q. B. D. 139.

='Shortridge v. Young (1843), 12 M. & W. 5: Waterhouse v.

Gilbert (1885), 15 Q. B. D. 5G9; Bryant v. Reading (1880), 17 Q.
B. D. 12S; see aJso .Mercantile Finance, etc., Gov., t. Hall (1893),
19 Victorian L. R. 233.

='Lyon V Morris (1887), 19 Q. B. D. 139; contra Robii'.son v.

Tucker (1884), 14 Q. B. D. 371; Dawson v. Fox (1885), 14 Q. B.
D. 377; Webb v. Shaw (1886), 16 Q. B. D. 658.

"-"Dodds v. Shenherd (1876), 1 Ex. D. 75.
^oRe Tarn (1893). 2 Ghy. 280.
^'- Re Roberts (1887), W. N. 231.
^- Bryant v. Reading (1886), 17 Q. B. D. 128.
^^ Turner v. Bridgett (1882), 9 Q. B. D. 55.
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thing which shonkl be further considered;^* or, if a judg-

ment has been improperly given, in the absence of one of

the parties, a rehearing ought to be allowed.^^

A summary order made by a Master is subject to appeal,

because his decision is not that of the court or a judge, and

so is not within the English section 17 above referred to,

but is governed by the general rule which allows an appeal

from a Master to a Judge in Chambers.^*^ But a Master's

decision which goes to a Divisional Court on appeal, is not

further appealable to the Court of Appeal."

A summary order in interpleader made by a judge in

bankruptcy can be appealed from.^®

The applicant can always appeal from a summary deci-

sion. Section 17, above referred to, making a summary

decision final and conclusive against the parties, does not

make it final against the sheriff, and he can appeal ; "parties"

means parties claiming, and the sheriff is not such a party."^

Final order in chambers.—In England it has been fur-

ther held, in construing section 17 of the Act of 1860, that

the judgment in any action or issue which is final and con-

clusive is the final judgment which is pronounced in cham-

bers, after the action or issue directed upon the interpleader

has been tried,*" and from which there is no power to give

leave to appeal.*^

In Ontario a provision corresponding to the English sec-

tion 17 of 18G0, was in force from 1843 to 1888, when it

was repealed.'*- It was construed in the same way as the

"Re Roberts 0887), W. N. 231.

»'Ex parte Stroeter, In n- jNIonis (ISSl), I'J Cliy. D. 21G.
=" Bryiuit V. Roiuliiig (ISSC). 17 Q. B. L). 128; Clench v. Dooloy

(1887), m L. T. 122; contra Westernnui v. Rces (18S.'5), W. N. 228.

" Watcrlionse v. Gilbert (1885), 15 Q. B. D. HC!); Bryant v.

Readinj,' (1880). 17 Q. B. I). 128.

'••E-x parte Streeter, In re Morris (1881), 19 Cliy. D. 210.
'o Smith V. Darlow (1884), 2(5 Chy. I). (10.".

*» Robinson v. Tucker (188-1). 14 Q. B. D. ^M^. Field v. Kivinj,'t<.n

(18,S!)), r, Times R. ('.42; llarlnioiit v. Foster (ISSl). 8 Q. B. I). 82;

cor.lru TcfTKin v. LnnKfor.1 (1842), IV) M. i^L- AV. nr.O.

"I.yon V. Mrrris (1SS7), 10 Q. B. I). ^^\).

"7 Vict. Canada c. 30, s. 2; R. S. O. 1877, c. 54, s. 7.
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English section. ^^ Under the Ontario Kules adopted in

1888 it was provided that a summary decision shonkl be

subject to appeal.'**

In most of the Australian colonies, and the other Can-

adian Provinces provisions founded on section 17 are in

force.*^

Wliere, on a sheriff's application, the judge decides in a

summary manner in favour of the claimant, and orders the

sheriff to withdraw, and protects him from action by the

claimant, the execution creditor can appeal from such an

order, as well as the sheriff.'*®

Judgment on trial of issue.—Under the English practice

there has always been an appeal from anything which takes

place at the trial of an interpleader issue, whether the issue

has been tried by a judge alone, or by a judge with a jury,

notwithstanding section 17 of the Act of 18G0, because the

judgment or direction at the trial is not the disposition of

the whole matter and is not final. ^'^ When the issue has

been tried by a judge and jury, the appeal is to a Divisional

Court, if by a judge alone to the Court of Appeal.^^

It does not make any difference in this respect, that

having tried the issue, the trial judge immediately goes on

and makes a final order disposing of the whole matter of

the interpleader proceedings, an appeal still lies from what
took place at the trial.*^

"Wilson V. Kerr (18G0), 18 Upper Canada Q. B. 470; Leeson
V. Lemon (1881), 9 Ont. Pr. 103; Cole v. Campbell (1883), 9 Out.
Pr. 498.

"Ont. Rules 1110.
*'' See Appendix.
" Rondot V. Monetary Times (1899), 19 Ont. Pr. 23.
*' Withers v. Parker (18-59), 4 H. & N. 810; Wilson v. Kerr

(ISGO). 18 Upper Canada Q. B. 470; Gumm v. Tvrie (1805), 6 B. «&
S. 298: Witt v. Parker (3877), 40 L. J. O. B. 4aO; Turner v.
Bridgett (1882), 9 Q. B. D. 55; Robinson v. Tucker (1884), 14 Q.
B. D. 371; Dawson v. Fox (1885), 14 Q. B. D. 377; Ramsav v.
Margrett (1894), 2 Q. B. p. 22. Contra Kinc v. Simmons (1848).
7 Q. B. p. 311: Burstall v. Bryant (1883). 12 Q. B. D. 103; Parnell
V. Stedman (1883), 12 Q. B. D. 104 note.

'

"Robinson v. Tucker (1884), 14 Q. B. D. 371; hut see Burstall
V. Bryant (1883), 12 Q. B. D. 103; Parnell v. Stedman (1883), 12
Q. B. D. 104 note.

'= Robinson v. Tucker (1884), 14 Q. B. D. 371.
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The usual practice is for the judge at chambers to delay

making a final order, Avhen it appears that an appeal is to

be taken from the judgment at the trial.

Upon an appeal, the court instead of granting a new

trial, may, if satisfied that all recjuisite materials for arriv-

ing at a conclusion are before it, pronounce the judgment

which in its opinion should have been pronounced on the

trial of the issue. ^°

In Ohio, when the question at issue between the claim-

ants is for money only, the judgment is not appealable^^

Special case.—An appeal will lie from the judgment on

a special case, stated in interpleader proceedings. '-

Orders without jurisdiction.—Where there is no juris-

diction in the first instance to make the interpleader order

directing the trial of an issue, or when an issue is sent for

trial to a tribunal which has no jurisdiction to hear the

matter, the trial of the issue must be looked upon as in the

nature of an arbitration or summary trial by consent, and

theTefore final and not subject to appeal.^" Where all

parties agreed to refer the cause, .on certain terms, to a

barrister, instead of having an issue directed, the court re-

fused to stay the order.^*

From orders as to costs.—The English statute which pro-

vides that no order as to costs only shall be subject to ap-

peal, except by leave of the court, has been held to ap})ly to

judge's orders in interpleader, as well as in other proceed-

ings.^^ But an appeal lies from an interpleader order as

•MVilliaius v. Mei-cit'i- (1882), 9 Q. B. I). 337; Loliman v. Ilildo-

brand, lU Lane. Pa. 2-i'J.

=^' WariKT V. .Tac'KiT (1800), 5 Ohio Circiiil ('Is. IC; I'lalt v.

^tiia Lift' Ins. Coy. (IStlO), 5 Ohio Circuit Cts. 587.

"Gunini V. Tyrio (18(;.-)), (i B. & S. 208.

"Cari'W V. l[atiiy. (IS'.IO), 24 Ir. L. T. K. 33; Kiciian'.son v.

Sliaw (LS7<i)> •; Out. I'r. JlMi; FiMloral Bank v. Canadian Baniv of

Commorco (1880), 13 Canaihi S. C. K. p. 3!)!t; Coyne v. Loo (1887i,

14 Ont. App. r»()3; Tesl^cy v. Neil (LSi)3). lo Ont. Pr. 244; Clancy v.

Younj.' (1803). lo Ont. Pr. 24S.

•'Drake v. Brown (1S:',.-). 1 (". M. A: K. 27<l.

''' II art in ont v. Fost<T (ISSli. S (j. V>. !>. S2; Field v. Kivinston

08801. .". 'r. L. !{. (112; ronlrn Tc;,'j;in v. Lanirrnrd (LSl'J), 10 ^L iV:

W. 55f;.
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to costs, when tlie order has been made without jiirisdic-

tion.^"

When merits not tried.
—"When a chiimant applies for a

new trial, after a verdict obtained without the merits ha\ing

been gone into, one of the objects of ordering the trial of

an interpleader issue has been defeated, and there is not the

same necessity upon the motion for an affidavit disclosing

the merits, as in moving for a new trial in an ordinary ac-

tion, because the very issue itself discloses what the claim-

ant's claim is.^'^

When fund paid over.—It has been held in Manitoba,

that a claimant\s right to appeal is not affected by the fact

that the applicant has imder the order appealed against,

delivered the goods to the other claimant/^ while the Court

of Appeal in Ontario has decided, that after money, which

has been in question, has been paid over, no appeal lies.^'-^

New matter' cannot be used.—If a claimant omit to set

up some ground which he might have done at the trial of

the issue, he will not be allowed to set it up afterwards on

an appeal, by reason of the maxim, interest repuhUcae et ut

finis litiiini.^^ A claim based on another title, not disclosed

at the trial, will not be allowed, and it does not matter that

it was the claimant who was successful on the issue who now

attempts to set it up, svich should be a matter of substantive

application.*^^

Affidavits and admissions, upon which the court acted

in granting an interpleader order, cannot be used by a claim-

ant upon an appeal from the judgment at the trial of the

issue. '^-

^^ Hansen v. Maddox (1883), 12 Q. B. D. 100.

"'Vidal V. Bank of Upper Canada (1865), 24 Upper Canada Q.
B. 430; 15 Upper Canada C. P. 421.

»* Howe V. Martin (1890), 6 Man. 477.

^'Wilson V. Wilson (1878), 3 Ont. App. 400; see also School-

bred V. Roberts (1900), 2 Q. B. 497.

""Re Hilton (1892), 67 L. T. 594; Thompson v. De Lissa (1881),

2 N. S. W. L. R. 165.

"^Barker v. Leeson (1881), 1 Ont. 114.

"White V. Rech (1895), 171 Pa. St. 82.
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Error corrected without appeal.—There is not the same

necessity for allowing an appeal from the judgment or ver-

dict upon the trial of an interpleader issue, as there is in

ordinary cases, because many questions raised on an appeal

may be adjudicated upon when the matter goes back to

chambers. The court may be so satisfied with what has trans-

pired at the trial, although the verdict of the jury may be

open to exception, as to have a sufficient view of the rights

of the parties to enable it to act. Thus a new trial was

refused when the court was satisfied, although the judge

who tried the case had directed the wrong party to begin.*'^

"Where an execution creditor appealed from the verdict

in favour of the claimant a married woman, on the ground

that she had no title in law, as the title was in the husband

the debtor, the court refused to set aside the verdict, as

the question raised might go to the judge at chambers for

disposition. It was pointed out, that the refusal of the ap-

peal had not the effect of deciding that the goods were not

subject to the execution, or that they were, that question

being still open to the judge at chambers.^*

Cases where appeals refused.—In the following instances

the court has refused to set asid^ a verdict:—Where the

judge inadvertently stated the issue to the jury in a wrong

form;"^ where there was a variance between the issue directed

by the interpleader order, and the issue stated in the record,

the latter being the issue which ought to have been direct-

ed ;*'° and where the claimant claimed all the goods seized

as his own property, although as a fact he was a partner

with the debtor and had only a two-thirds interest, the ver-

dict having gone against him, the court refused to allow

him to have the matter re-opened, alllunigli be had made a

mistake in stating his claim, and awanh'd (he whole fund

to the execution crediior."^

""Kfhvanls v. Miillhcws (1S47), Kl 1.. J. Kx. 21)1; -I D. & T,. 7121.

*' Hinl V. Cnihl. (ISdl). ;',( L. .7. Ex. .'{IS; 7 II. & N. OOi;.

•'Evnns v. Evmiis (ISI):',), ^-,^) Pfi. St. r>T2.

""fJoiirlMv V. Iii):ifiiii (lS(i<)), 2 Cliy. Clinmb. 300 (Ont.).

"Larkiu v. Graham (1883), 2 N. S. W. L. R. G5.
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If first order irregular.—It has been said with regard to

interpleader cases, that the court is bound not only to con-

sider the interests of the parties in the suit, but, as far as

possible, to keep the practice of the courts intact. By
neglecting to do this, risk is run of having all the subse-

quent proceedings set aside, by reason of the irregularity of

the order on which they are founded.*'^

Prohibition.—Where an applicant for relief is affected

by an order in an inferior court, in interpleader proceedings,

from Avhich no appeal lies, he should apply for prohibition

in the Superior Court to prevent the order from being acted

upon.*^^ But if the order, though erroneous, is made at the

request of one of the parties and is acted upon, a prohibi-

tion at the request of such party will be refused."*^

Certiorari.—When an interpleader order has been made
in an inferior court, directing an issue in that court, it has

been held that a certiorari does not lie to remove the inter-

pleader issue from the inferior to a superior court, and if such

a writ do improvidently issue, an application should be made
to quash the certiorari and not for a procedendo."''^

When order entitling in two divisions.—When an inter-

pleader order is entitled in two actions in different divisions

of the court, there being two executions in the sheriff's hands,

an appeal from the order may be entertained in either divi-

sion, although one of the execution creditors may have been

barred.'-

From Inferior Courts.—When interpleader proceedings

have been transferred for trial to an inferior court, as a rule

an appeal lies to the superior court from any order or Judg-

"' Mastei-man v. Lewin (1847), 2 Phillips p. ISS; Roselle v.

Bank (189.3), 119 Mo. 84.
»° Temple v. Temple (1894), 10 R. 2G9; Re Gould & Hope (1893),

20 Ont. App. 347.

'"Richardson v. Shaw (1876), G Ont. Pr. 296.

'Mones v. Harris (1860). 6 Upper Canada L. J. O. S. 16;

Russell V. Williams (1862), 8 U. C. L. J. O. S. 277; Ex p. Summers
(1854). 18 Jur. 522.

'-Hogaboom v. Grundy (1894), IG Ont. Pr. 47.
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ment in the former;'^ and when interpleader proceedings

originate in an inferior court, tliere is generally an appeal

to a superior court.'*

Cases in Inferior Courts.—The following are decisions

affecting interpleader appeals in inferior courts:

—

Where a landlord appears upon the hearing of an inter-

pleader summons, he, as well as the execution creditor and

the claimant, has a right of appeal.'^^

\Yhere a statute allows an appeal, with the leaA'e of the

court, when the money claimed, or the value of the goods

and chattels claimed exceeds £20, an appeal lies, although

the debt for which the goods were seized is less than £20.'"

If neither the money claimed, nor the value of the goods,

exceed £20, the court has no power to grant leave to appeal.'

'

"Where a claimant paid £12 into court as the appraised value

of goods, and afterwards sought to appeal, alleging that the

goods were greater in value than £20, the appeal was refused

on the ground that it could only relate to the sum in court.'^^

And where the goods were less than £20 in value, but the

claimant sought £35 damages against the bailiff and execu-

tion creditor, but was allowed £15 only as against the credi-

tor, an appeal was refused, as it was held that a claim for

damages is not within the statute.'^"

Where judgment was given for the execution creditor

with costs, and the claimant succeeded on appeal in getting

a new trial directed, it was held that the whole judgment,

including that part which related to costs, was thereby re-

versed.*^

'•Hufrhcs V. Little (188G), 18 Q. B. 1). 3l>; Thomnn v. Kelly
(1888), l;i Api). Cas. HOG; Barker v. Lccson (ISSl). i) Out. Pr. 107;
Clancy v. Youiik' (180;V). 1.") Ont. Pr. p. 2.")2. 253.

'* Foohan v. Bank of Toronto (18(>0), 10 Upper Canada C. P. 32.

Sec also Ont. Rev. Statutes (1897), c. 55, s. 52; hut svc Isbister v.

Sullivan (1S8S), fl Canada I>. T. 3, as to Ontario District Courts.
MVilcoxoa V. Scarhy f18(!0), 20 L. J. Ex. 1.54.

'"Vallance v. Naisli (1S.5S), 3 II. & N. 712; 27 L. J Ex. 142.
7"Colii8 V. Lewis (1HS7), 20 Q. B. D. L'02.

""White V. Milne (18X7). W. N. 25().

'"Lumb V. Teal (1800). 22 Q. B. I). (;7.".

"Gage V. Collins (18(;7), L. R. 2 C. P. 381.
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Where one section of the statute made the order in inter-

pleader proceedings final and conclusive, unless there should

be an appeal under the same Act, it was held, that a subse-

quent section which allowed an appeal by way of an order to

review, might be invoked.^'

It has been held in Ireland that no appeal lies from the

decision of a County Court judge upon an interpleader pro-

cess, under a provision which allows an appeal to any person

dissatisfied with an order of dismissal on the merits.*'

" Andrew v. Barker (1S91), 17 Victoria, 514 (Australia).
«^ Lacy V. Dwyer (.ISSl), 15 Ir. L. T. II. 58.

22



CHAPTER XV.

ACTION IN THE NATUEE OF A BILL OF INTEEPLEADEE.

Eeasons for the proceeding.—While the remedy by means

of interpleader is a valuable and necessary process in legal

procedure, still its scope is limited, and many cases of con-

flicting claims are not covered. A person owing a debt

or in possession of property may not be able to show all the

strict conditions necessary before the court will award relief

by way of interpleader, and may still be an innocent stake-

holder desirous of doing what is fair and right between him-

self and tAvo adverse claimants. These are the cases where

an action, or a bill, in the nature of a bill of interpleader

will lie by a party who has some interest, to ascertain and

establish his own rights when there are conflicting rights

between third persons.^

When resorted to.—An action in the nature of a bill of

interpleader, as a distinct proceeding, has now become well

known, more especially in the United States. It is resorted

to by a person upon whom adverse claims are made in re-

spect of a fund or property, in connection with which such

person lias himself some interest, and as to which he can-

not consequently ask the ordinary relief by interpleader.

The action should not be brought, except when there is no

other way for the jtlaintiir In jjrotcct hiniseH".-

The object.—In such an action the ])laintifr seeks to

a&ccrtaiji liis own rights to property in his hands, as well

' Coiiiincrciiil Niitioiiiil Biiiik of Peoria v. XewinMii (ISOl), 55
111. App. r..'{4; Van Wiiiklo v. Owen (1,S!)(!), 54 N. J. E(i. 253.

'Hinckley v. I'fister (lSD2j, 83 Wis. G4.
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as the rights of third persons claiming it, and that any actions

commenced against him may be stayed ; while in an ordinary

interpleader he only asks that he be at liberty to pay money

or deliver property to the party to whom it belongs, and that

thereafter he may be protected against the claims of both.^

May assert an interest.—In this proceeding the plaintiff

may have a personal interest in the subject matter,* and so

may deny that he owes the defendants what they severally

claim.^ He may also ask for some active affirmative relief

as against the claimants,*' in addition to a discharge from

liability to them/ as when he desires to establish his own.

rights where there are other conflicting rights between the

third parties.^ It has been said that the proceeding can only

be sustained when the parties sought to be interpleaded have

some right or interest in the subject matter of the action,

which interferes with the plaintiff's attempt to establish his

own rights.®

Need not deny collusion.—It is not necessary for the

plaintiff to allege in his bill, or to assert by affidavit, that

he is indifferent between the contesting parties and does not

collude with either of them;^° nor is it necessary that he be

an entirely disinterested party.^^ It has been held however

that he must not act in a partisan manner.^-

Need not pay into court.—The person who seeks to settle

= Elythe v. Whiffin (1872), 27 L. T. 330; Heath v. Hurless (1874),

73 111. 323.
* Hodges V. Griggs (1849), 21 Vt. 280; Groves v. Sentell (1894),

153 U. S. p. 486.
^ Supervisors of Saratoga v. Deyoe (1879), 77 N. Y. 219.

°Orr v. Larcombe (1879), 14 Nev. 53; Illingworth v. Rowe
(1894), 52 N. J. Eq. pp. 360 and 456.

"Blue V. Watsoa (1882), 59 Miss. 619.

* Ebbinghaus v. Killian (1881), 1 Mackey D. C. 247; Bridesburg

Mfg. Coy.'s Appeal (1884). 106 Pa. St. 275.

'McHenry v. Hazard (1866), 45 Barb. N. Y. 657; but see Crass

V. Memphis (1892), 11 So. Rep. Ala. 480.

^"Koppinger v. O'Donnell (1889), 16 R. I. 417; Van Winkle v.

Owen (1896), 54 N. J. Eq. 253.

i^Winfield v. Bacon (1857), 24 Barb. N. Y. 154; Gaynor v.

Blewett (1893), 55 N. W. Rep. 169 Wis.

"Hinckley v. Pfister (1892), 83 Wis. 64.



340 THE LAW OF INTERPLEADER.

his difficuties b}^ this mode of procedure is not obliged to

bring the money or fund into court. ^^

Nature of claims,—Injunction.—The plaintiff must show-

that the defendant* have interposed substantial claims/* and

if he makes out a case showing that it is proper for the court

to interfere in his favour, he will be awarded an injunction

staying an}^ suits which may have been commenced against

him.^^

Mortgagor.—A mortgagor entitled to redeem a mort-

gaged estate, and in doubt to which of two the mortgage

debt should be paid, both claiming title to the mortgage

moneys, may institute proceedings in the nature of an inter-

pleader for his own relief and protection so that he may
obtain a decree adjudging which of the hostile claimants is

entitled to the debt, and that on its payment the mortgage

may be surrendered to him for cancellation.^'' AVhen a mort-

gagor is compelled to resort to such proceedings, he may be

allowed bis costs contrary to the usual practice in suits to

redeem, but such costs are not allowed him as a matter of

right, but in the discretion of the court.
^'

Person entitled to equitable relief.—If a party is entitled

to equitable relief against tlie owner of property, of which

the legal title is in dis])ute, so Ibat he cannot ascertain to

whom it belongs, he may file a bill against tlie several claim-

ants in the nature of a bill of interpleader.^^

Purchaser.—A })\ir(haser of personal ])i'0|)('rly may fde

a bill in tlie nature of a bill of interpleader against his ven-

dor and a tliird person who claims a right to the «ame, or

" CJaynor \. Blc\v( tt (1S'«), r,r-, N. W. Kcp- KI'-' Wis. Hut see

FowliT V. Williiinis (lS.".!t), L'O Ark. (Ml.
" Dreyfus v. Casey (ISSD). ">!' llun. X. Y. !».">.

"McHcnry v. Hazard (1S71), 4.". N. Y. .ISO; Blylh(« v. Whill'm

(1872), 27 li. T. •Mi); Curtis v. AViilianis (lSS!t). IJ.") 111. Ai)p. HIS.

"(Joodri.-U V. Sliulilmll (1712). Tree. cli. 3.T'.. :{:!(!; Sholtbolt v.

Biscow (17(11 ). 2 1-:(|. Ah. 17:{: Koppiiifrcr v. O'Doinicll (ISSD). 10
R. I. 417: Curtis v. AViilianis (ISS!)). .T) III. Aj.p. .".IS; lilin.-wdrtli v.

Bowo (18!)4), 52 N. J. I'^i. 4.")(;.

' Bc<lcll V. TIdffiiiaii (1S:{()). 2 Pai \. V. l!l!».

'".MoliawU V. Cliilr (1834), 4 I'ai. N. V. :!Sl: ] (clmcrt's Ai)pi'al

(1870), (il I'a. S(. :!11.
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who seeks to avoid the vendor's title ;^'' and so may a pur-

chaser of land, in doubt as to the proper party to receive

the balance of his pureluise money. -°

Owner of new buildings.—The owner of newly erected

buildings may also maintain such a proceeding, when a bal-

ance payable under the building contract is claimed by sev-

eral, as by the contractor, sub-contractor, lien holders or

attaching creditors. ^^ In some instances this has been con-

sidered a case for interpleader proper.--

Trustee or executor.—A trustee may bring a bill in the

nature of a bill of interpleader, and obtain instructions from
the court as to his duty, when different parties are making
adverse claims in relation to the trust, and he is in doubt
as to their rights,-^ and so may an executor.-* This cor-

responds in some measure with the Scots proceeding of mul-
tiplepoinding, in which a trustee may have relief under sim-

ilar circumstances.^^

Receiver.—A receiver, not being entirely disinterested,

and having to account to the court, may bring like proceed-

ings when a fund in his hands is claimed by two parties.-"^

Judgment debtor.—Where a defendant against whom a

decree is recorded in favour of an administrator, for money
clue the intestate, is notified by the heirs that the plaintiff

has ceased to be administrator and has no right to collect

the money, he may if he has good ground to believe that it

will be unsafe to pay it over, file a bill in the nature of a bill

of interpleader, bringing the money into court."

Tax payer.—When land lies partially in two adjoining

municipalities, and is assessed and taxed in both, and both

i^Dardens v. Burns (1844), 6 Ala. 362.
=" Parks V. Jackson (1S:W), 11 Wend. N. Y. 442, 450.
-'Newhall v. Kastens (1873), 70 111. 150; Board of Education

V. Scoville (1874), 13 Kan. 17; Hall v. Baldwin (1889), 45 N. J.
Eq. 858; Illiugworth v. Rowe (1894), 52 N. J. Eq. 300.

^ See ante pajre 38.
=^ Sprague v. West (1879), 127 Mass. 471.
'* Crosby v. Mason (1805), 32 Conn. 482; Osborne v. Taylor

(1885), 12 Grat. Va. 117.
" See page 31.

^''Winficld V. Bacon (1857), 24 Barb. N. Y. 154.
=' Fowler v. Williams (1859), 20 Ark. G41.
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collectors demand the taxes, the occupant or owner may
maintain like proceedings to determine in which place the

land is properly taxed.-* In some instances however this

has heen considered a case proper for ordinary interpleader.^^

In Massachusetts the proceeding will be entertained, pro-

vided it is not demurred to upon the ground of public policy.

It has been said that the prompt and unembarrassed col-

lection of taxes is a matter of public policy. When relief is

refused, the proper course is for the taxpayer to pay, and

then to sue to recover it back.^°

Person liable on a contract.—Where a person alleged that

a written obligation had been obtained from him by fraud,

and it appeared that two persons each claimed the instru-

ment by independent assignments and had begun suits upon

it, it was held that the fraud being proved such person might

be relieved from the obligation in a suit against both

claimants.^^

Municipal corporation.—A municipal corporation may
maintain a suit in the nature of an interpleader, when
through a conflict of authority and a double appointment,

two persons claim the same salary for the same municipal

office;^- also where it appears that a municipal treasurer

has issued bonds or notes in excess of his authority, all of

which have passed into the hands of hona fide holders for

value, and the various holders have threatened or commenced

actions, the corporation l)eiiig willing to pay the aiaount

authorized ;''^ as well as where rival parties claim the dam-

ages which have been allowed for land expropriated for pub-

lic purposes by the corporation. •'*

^'Kedfield v. Sui)ervisors (1830), 1 Clark Eq. N. Y. 42; Doru v.

Fox (1874). Gl N. Y. 2G4.
'" See p.ij^c o-j.

•''' II iirdy V. Yiinnouth (ISCi.'jj, SS .Miiss. liTT; M;icey v. Nantucket
(lS7(i). 121 Miiss. 3.")1; Forest Uivor Lrad Coy. v. Sal. 'in (189G),

1G5 Mass. 103.
••" .M<IIciiry V. Ifazanl (ISGG), 45 N. Y. .'.80.

"New York v. Fh\HK (18.-.8J. G Abb. Pr. N. Y. 2!IG; Buffalo v.

Markay (1878). 1.5 IIuii. N. Y. 204.
"'Supervisors of Saratoga v. Dcyoc (1S7!)», 77 X. Y. 219;

Saratoga v. Seabury (1881). 11 Abb. .\. ('. N. Y. -ir.l.

"Hilton V. St. Louis (1880), 09 Mo. 100.
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A creditor cannot have relief.—Where a claimant upon

his own motion, and against the wish of the plaintiff, was

allowed into a pending action and sought to have the matter

turned into an interpleader proceeding, it was held that he

could not do so, because it is the debtor alone and not the

creditor who is the party to institute interpleader. It was

also held that he could not maintain his proceeding as being

in the nature of a bill of interpleader.^''

In Connecticut.—In Connecticut the practice seems to be

to extend the remedy by bills of interpleader, and to do away

with the distinction between them, and bills in the nature

of bills of interpleader.^^

In New York.—In ISTew York, in 1894, the interpleader

code was amended, so as to enable a defendant to bring into

an action an adverse claimant, even when the defendant dis-

putes, in whole or in part, the liability asserted against him;

or where he has some interest in the subject matter which

he desires to assert. The defendant still remains a party,

and the whole controversy is determined in the action.^'^

In Pennsylvania.—In Pennsylvania actions in the nature

of bills of interpleader are not in use.^®

In Louisiana.—On general principles it has been held in

Louisiana that the Code of Practice which does not cover

interpleader, does not exclude all other remedies than those

provided for, and accordingly the courts will enforce rem-

edies through a proceeding in the nature of a bill of inter-

pleader in chancery.^^

"Kortjoha v. Seimers (1888), 27 5Io. App. 271; see also Am v
Am (1899). 2 Mo. A. Rep. 734.

^•^ Consociated r. Staples (1855), 23 Conn. 544; Union Trust V.

Stamford (1899), 43 Atl. 5.55 (Conn.).
''New York Statutes of 1894, c. 246. See appendix.
^'Bridesburg Mfg. Coy.'s Appeal (1884), lOG Pa. St. 275; but

see Dohnert's Appeal (1870) 64 Pa. St. 311.
33 Morris v. Cain (1883) Lou. Ann. 759.





APPENDIX
INTERPLEADER STATUTES.

Alabama.—In this State the equitable principles of inter-
pleadei- were adopted and are followed by the Courts: Hai/c^ v.

Johnsloii (1842), 4 Ala. 2(J7; (libsoii v. doUllhwaite (1845), 7 Ala.
281. As to testimony on bills of interpleader, see Chancery Rule
56. The complainant in a bill of interpleader, intending to take
testimony, must give notice and serve interrogatories upon the
parties required to interplead; and if either of the defendants
desires to take testimony, he must serve interrogatories, as well
upon the complainant, as upon the adverse defendant; but after
a decree of interpleader, it shall not be necessary for either
defendant taking testimony to serve the complainant with inter-
rogatories or notice. The following Code provisions have been
adopted, sections 2,633. 2,G34 and 2,G35 of the Code of 1S97.

A defendant against whom an action is pending upon any
contract for the payment of money may, at any, time before
issue joined, make affidavit that a person not a party to the
suit, without collusion with him, claims the money in contro-
versy, and deposit the money in Court, praying an order that
such person be required, on notice to come in and defend; and
thereupon if such person do not voluntarily come in and make
himself a party defendant, the Court must, if he resides within
the State, order a summons to issue to him to appear at the
next term and make himself a party defendant, of which service
must be made for at least ten days before the return day; or if

he reside without the State, order notice to him by publication
for three successive weeks in some newspaper published in the
county; or, if there be no such paper, in a newspaper published
nearest to the county; and after such notice has been given,
the Court may make an order that such person be substituted as
a party to the suit, in place of the defendant, and thereupon
such person stands in the place of the defendant, and the
latter is discharged from liability to the plaintiff and substituted
defendant for the money sought to be recovered of him.

The defendant in an action for the recovery of chattels in

specie, not claiming title, may at any time before issue joined,

make affidavit that a person not a party to the suit; without
collusion with him, claims the chattels or a part thereof, and
pray an order that such person be required on notice to come
in and defend; and thereupon, if such person do not voluntarily
come in and make himself a party defendant the Court must.
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if he resides within the State, order a summons to issue to

him to appear at the next term and malve himself a party de-

fendant, of whicli service must be made for at least ten days
before the return day, or if he resides without the state, order

notice to him, by publication for three successive weeks in some
newspaper published in the county; or, if there be no such
paper, in a newspaper published nearest to the county. If such

person appears and makes himself a party defendant, the de-

fendant may be discharged; and if the defendant has retained

possession of the chattels giving bond, the Court may order

the chattels to be delivered to such person, on his giving bond
with sufficient surety, to be approved by 'the clerk, payable to

the plaintiff, in the penalty of the bond of the defendant; with
condition that if he is capt in the suit he will within twenty
days thereafter, deliver the chattels and pay all such damages
as may be assessed for the detention thereof, and all costs

adjudged against him. If such person refuse or neglect for

three days after being made a party defendant to give such
bond, the chattels must be delivered to the plaintiff on his

giving bond with sufficient surety, to be approved by the clerk,

payable to such person in the penalty of the bond of the de-

fendant, and with like condition; on the execution and approval

of either bond, the bond of the defendant is discharged and
must be cancelled. The bonds taken under this section, on
breach of the condition thereof, and on the return of the sheriff,

as in the case of bonds taken from plaintiff or defendant in

other actions for the recovery of chattels in specie, have the

force and effect of judgments, on which execution may issue

against all or any of the obligors. If such person on notice,

does not come in and defend, the judgment rendered in the

action bars him from maintaining any action against plaintiff

or defendant for the chattels, or the taking, or conversion, or

detention thereof. If the plaintiff fail to give bond as provided

in this section the chattels must be delivered to the defendant."

When the defendant is a corporation the affidavit under

either of the two preceding sections may be made by such

officer, agent or servant of the corporation, as may have know-
ledge of the facts set forth in the affidavit.

Alaska.—Code of Civil Procedure, section 37.—In any action

for the recovery of specific personal property, if a third person

demand of the defendant the same property, the Court in its

discretion on motion of the defendant, and notice to such per-

son and the adverse party, may before answer, make an order

discharging the defendant from liability to either party, and

substitute such person in his place as defendant. Such order

shall not be made but on condition that the defendant deliver

the property or its value to such person as the Court may direct,

nor unless it appears from the affidavit of the defendant, filed

with the clerk by the day he is otherwise required to answer,

that such person makes such demand without collusion with the

defendant. The affidavit of such third person as to whether he

makes such demand of the defendant may be read on the hearing

of the motion.

Arizona has no interpleader statute. The following is the

nearest approach to one. Revised Statutes. 1887, section 880.
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When it is admitted by the pleading or examination of a party

that he has in his possession or under his control any money
or other thing capable of delivery, which being the subject of

litigation is held by him as trustee for another party, or which
belongs or is due to another party, the Court may order the

same—upon motion—to be deposited in Court or delivered to

such party upon such conditions as may be just, subject to

further directions of the Court.

Arkansas.—The equitable principles of interpleader are

followed, Tiniiilc v. Lairsun, (1857), 19 Ark. 148; and extend to

sheriff's, Luirson v. Jordan (1858), 19 Ark. 297. Code provisions

are also in force, under which stakeholders and sheriffs when
sued may obtain relief. The following are the sections of the

Code of 1884, but it lies in the discretion of the Court whether
the third party claiming will be substituted for the defendant,

Ferguson v. Ehrenrvry (1882), 39 Ark. 420.

Section 4947. Upon affidavit of a defendunt before answer in

any action upon contract or for the recovery of personal pro-

perty, that some third party, without collusion with him, has
or makes a claim to the subject of the action, and that he is

ready to pay or dispose thereof, as the Court may direct, the

Court may make an order for the safe keeping, or for the pay-

ment or deposit in Court, or delivery of the subject of the

action to such person as it may direct, and an order requiring

such third party to appear in a reasonable time and maintain

or relinquish his claim against the defendant, and in the mean-
time stay the proceedings.

Section 4948. If such third party being served with a copy
of the order fail to appear, the Court may declare him barred
of all claim in respect to the subject of the action against the
defendant therein. If he appear he shall be allowed to make
himself defendant in the action, in lieu of the original defendant,
who shall be discharged from all liability to either of the other
parties in respect to the subject of the action, upon his com-
pliance with the order of the Court for the payment, deposit,

or delivery thereof.

Section 4949. The provisions of the last two preceding sec-

tions shall be applicable to an action brought against a sheriff,

or other officer, for the recovery of personal property taken by
him under an execution, or for the proceeds of such property
so taken and sold by him, and the defendants in any such action

shall be entitled to the benefit of such provisions against the
party in whose favour the execution issued, upon exhibiting

to the Court the process under which he acted, with his affidavit

that the property, for the recovery of which or its proceeds
the action was brought, was taken under such process.

Section 4950. In an action against a sheriff, or other officer,

for the recovery of property taken under an execution, the Court
may upon the application of the defendant, and of the party in

whose favour the execution issued, permit the latter to be sub-
stituted as the defendant, security for costs being given.

Bermuda Islands.—In this colony the English Act of 1831
was adopted in 1866 (Session 2, No. 15), which afforded relief to

a stakeholder when he had been sued, and to the Provost
Marshal General and other officers of the Court; to which was
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added a section allowing garnishees to interplead and the follow-
ing new clause:—" Provided that warehousemen, wharfingers,
ship masters, and other carriers claiming no interest in the
subject matter of the suit, otherwise than for their reasonable
charges as such bailees may have the benefit of this Act without
relinquishing their claim for such charges." In 1867, by Session

1, No. 13, this colony also adopted the English interpleader

amendments of 1838 (Eng. 1 & 2, Vict. c. 45, s. 2). and 1860

(Eng. 23 & 24 Vict. c. 126, ss. 12-18), in which jurisdiction was
given to a Judge, and relief was awarded although the claims
might not be connected.

British Columbia has adopted the English Interpleader
Code as it stood in 1883. and the provisions are found in section
16 (17) of the Supreme Court Act, Revised Statutes, 1897, c. 56,

and in the fifteen rules of Order LVII. of the same Act. For
iiiterpleader in the inferior Courts, see County Courts Act
Revised Statutes, 1897, c. 52, s. 120-121.

California.—In this State the equitable principles of inter-

pleader are followed on the equity side of the Courts: Pfinter v.

Wade (1880), 56 Cal. 43. On the common law side interpleader is

awarded to a stakeholder who is sued or expects to be under
section 386 of the Code: Wells v. Miner (1885), 25 Fed. Rep. 533.

This provision is as follows:
Section 386. A defendant against whom an action is pend-

ing on a contract, or for specific personal property; may at any
time before answer upon affidavit, that a person not a party to
the action makes against him, and without any collusion with
him, a demand iipon such contract, or for such property, upon
notice to such person and the adverse party, apply to the Court
for an order to substitute such person in his place, and dis-

charge him from liability to either party, on his depositing in

Court the amount claimed on his contract, or delivering the
property or its value to such person as the Court may direct;

and the Court may in its discretion make the order. And when-
ever conflicting claims are or may be made upon a person for

or relating to personal property or the performance of an
obligation, or any portion thereof, such person may bring an
action against the conflicting claimants to compel them to inter-

plead and litigate their several claims among themselves. The
Older of substitution may be made and the action of inter-

pleader may be maintained, and the applicant or plaintiff be dis-

charged from liability to all or any of the conflicting claimants,
although their titles or claims have not a common origin, or
are not identical, but are adverse to and independent of one
another.

Colorado.—Code of 1899. Section 18. A defendant against
whom an action is pending upon contract, or to recover speciflc,

real or personal property, may at any time before answer, upon
aflfidavit that a person not a party to the action, and without
collusion with him, makes against him a demand for the same
debt f)r property, upon due notice to such person and the adverse
party, apply to the Court for an order to substitute such person
in his place, and discharge him from lial)ility to either party,
on his depositing in Court the amount of the debt, or delivering



CONNECTICUT, 349

the property, or its value to such person as the Court may
direct, and the Court may, in its discretion make the order.

Connecticut.—The principles of interpleader in equity were
early adopted, A'(/.s7/ v. Hinith (1827), G Conn. 421, but no affidavit
of the absence of collusion is required. The Courts have sought
to extend the remedy by bill of interpleader, so as to do ;iway
with the distinction between such bills, and bills in the nature
of bills of interpleader. Voiisocidtrd v. Staples (1855), 23 Conn.
594.

Section 1250 of the Revised Statutes of 1887. When any
debtor or person having in his hands the effects of another, shall
refuse to pay such debt or deliver such effects, on the ground
that he is the garnishee in a process of foreign attachment levied
thereon, the person to whom such refusal of payment or deli-

very has been made, may bring his action in the nature of a bill

of interpleader against such debtor, the other parties in said
process of foreign attachment and any other parties in interest.

Public Acts, 1893. Chapter 42. Whenever any person has,
or is alleged to have, any money or other property in his hands
or possession, which is claimed by two or more persons, either
he, or any of the persons claiming the same, may bring a com-
plaint in equity, in the nature of a bill of interpleader, to any
Court which by law has equitable jurisdiction of the parties and
amount in controversy, making all persons parties who claim
to be entitled to, or interested in, such money or property; and
said Court shall hear and dispose of all questions which may
arise in such case. See Cnioii Trust v. Staiiifoi-d (1899), 43 Atl.

555; National Sacg. Bank v. Cable (1901), 48 Atl. 428,

~

Dela-ware.—The equitable principles of interpleader are
practiced. Hastings v. Cropper (1867), 3 Del. Ch. 165, and the
following provisions have been enacted. Revised Statutes ot
1893, chapter 106.

Section 34. The defendant in any action now pending or
which shall be brought in the Supreme Court for the recovery
of money, or of any goods, chattels, or the value thereof in
damages, which shall have come lawfully to his hands or
possession, may at any time after the declaration filed and before
plea pleaded, by a suggestion to be filed of record, disclaim all

interest in the subject matter of such action, and offer to bring
the same into Court or to pay or dispose thereof as the Court
shall order, and if he shall also allege under oath or affirmation,
that the right thereto is claimed by or supposed to belong to
some person not party to the action (naming him or them),
who has sued or is expected to sue for the same, or shall show
some probable matter to the Court to believe that such sugges-
tion is true, the said Court may thereupon order the plaintiff

to interplead with such third person, and make such rules and
orders in the cause and issue such process for the purpose of
making such third person party to the action, and for carrying
stich proceedings to interplead into full and complete effect, and
may render such judgment or judgments thereon as shall be
agreeable to the rules and practice of the law in like cases.

Section 35. If the process issued upon an order to inter-

plead as aforesaid shall not be actually served, or personal notice

thereof shall not be given to such third person, the said Court



350 THE LAW OF INTERPLEADER.

shall have power, upon giving judgment for the plaintiff to

require him to enter into a recognizance, and if they shall think
it necessary with sufficient surety, to interplead with such third

person, if afterwards and before the expiration of the time which
would be allowed to him to prosecute his claim against the de-

fendant, such third person should appear in the said Court, and
claim such money or such goods or chattels or the value thereof.

District of Columbia.—Has no Code provision on the sub-

ject of interpleader, but makes use of the equitable principles

and practice. Richardson v. Belt (1898), 13 App. Cas. D. C. 197.

England.—The first of all interpleader statutes was enacted

in England on the 20th of October, 1831, entitled an Act to

enable Courts of Law to give relief against adverse claims made
upon persons having no interest in the subject of such claims.

It is chapter 58 of 1 & 2 William IV. and is as follows:

1. Whereas it often happens that a person sued at law for

the recovery of money or goods wherein he has no interest, and
which are also claimed of him by some third party, has no
means of relieving himself from such adverse claims but by a

suit in equity against the plaintiff and such third person, usually

called a bill of interpleader, which is attended with expense and

delay; for remedy thereof be it enacted by the King's most
excellent majesty, by and with the advice and consent of the

Lords, spiritual and temporal, and Commons in this present Par-

liament assembled, and by the authority of the same, that upon

application made by or on the behalf of any defendant sued in

any of his Majesty's Courts of Law at Westminster, or in the

Court of Common Pleas of the County Palatine of Lancaster,

or the Court of Pleas of the County Palatine of Durham, in any
action of assumpsit, debt, detinue or trover, such application

being made after declaration, and before plea, by affidavit or

otherwise, shewing that such defendant does not claim any in-

terest in the subject matter of the suit, but that the right thereto

is claimed or supposed to belong to some third party who has

sued or is expected to sue for the same, and that such defendant

does not in any manner collude with such third party, but is

ready to bring into Court or to pay or dispose of the subject

matter of the action in such manner as the Court (or any Judge

thereof) may order or direct, it shall be lawful for the Court,

or any .Tudge thereof, to make rules and orders calling upon

such third party to appear and to state the nature and particulars

of his claim and maintain or relinquish his claim and upon

such rule or order to hear the allegations as well of such third

party as of the plaintiff, and in the meantime to stay the pro-

ceedings in such action and finally to order such third party to

make himself defendant in the same or some other action, or to

proceed to trial on one or more feigned issue or issues, and also

to direct which of the parties shall l)e plaintiff or defendant on

such trial, or with the consent of the plaintiff and such third

party, their counsel and attorneys, to dispose of the merits of

their claims and determine the same in a summary manner, and

to make such other rules and orders therein, as to costs and nil

ether matters, as may appear to be just and reasona1)le.

2. And be it further enacted that the judgment in any such

action or issue as may be directed by the Court or Judge, and
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the decision of tlie Court or Judge in a summary manner, shall
be final and conclusive against the parties, and all persons
claiming by, from or iinder them.

3. And be it further enacted, that if such third party shall
not appear upon such rule or order to maintain or relinquish
his claim, being duly served therewith, or shall neglect or re-
fuse to comply with any rule or order to be made after appear-
ance, it shall be lawful for the Court or Judge to declare such
third party, and all persons claiming by from or under him, to
be for ever barred from prosecuting his claim against the
original defendant, his executors or administrators; saving
nevertheless the right or claim of such third pai-ty against the
plaintiff; and thereupon to make such order between the de-
fendant and the plaintiff, as to costs and other matters as may
appear just and reasonable.

4. Provided always and be it further enacted, that no order
shall be made in pursuance of this Act by a single Judge of the
Court of Pleas of the said County Palatine of Durham who shall
not also be a Judge of one of the said Courts at Westminster,
and that every order to be made in pursuance of this Act by a
single Judge not sitting in open Court shall be liable to be
rescinded or altered by the Court in like manner as other orders
made by a single Judge.

5. Provided also, and be it further enacted that if upon
application to a Judge in the first instance or in any later stage
of the proceedings he shall think the matter more fit for che
decision of the Court, it shall be lawful for him to refer the
matter to the Court; and thereupon the Court shall and may
hear and dispose of the same in the same manner as if the pro-
ceeding had originally commenced by rule of Court instead of
the order of a Judge.

6. And whereas difficulties sometimes arise in the execu-
tion of process against goods and chattels, issued by or under the
authority of the said Courts, by reason of claims made to such
goods and chattels by assignees of bankrupts and other persons,
not being the parties against whom such process has issued,
whereby sheriffs and other officers are exposed to the hazard
and expense of actions, and it is reasonable to afford relief and
protection in such cases to such sheriffs and other officers; be
it therefore further enacted, that when any such claim shall be
made to any goods or chattels taken or intended to be taken in
execution under any process, or to the proceeds or value thereof,
it shall and may be lawful to and for the Court from which ouch
process issued, upon application of such sheriff or other officer,

m.ade before or after the return of such process, as well before
as after any action brought aga:inst such sheriff or other
officer to call before them, by rule of Court, as well the party
issuing such process as the party making such claim, and there-
upon to exercise, for the adjustment of such claims and the
relief and protection of the sheriff or other officer, all or any of
the powers and authorities hereinbefore contained, and make
such rules and decisions as shall appear to be just, according to

the circumstances of the case, and the costs of all such proceed-
ings shall be at the discretion of the Court.

7. And be it further enacted, that all rules, orders, matters,
and decisions to be made and done in pursuance of this Act,
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except only the affidavits to be filed may, together with the
declaration in the cause (if any), be entered of record, with a
note in the margin expressing the true date of such entry, to

the end that the same may be evidence in future times if

required and to secure and enforce the payment of costs direct-

ed by such order; and every such rule or order so entered shall

have the force and effect of a judgment except only as to be-

coming a charge on any lands, tenements or hereditaments;
and in case any costs shall not be paid within fifteen days
after notice of the taxation and amount thereof given to

the party ordered to pay the same, his agent or attorney,

execution may issue for the same by fieri facias or capias

satisfacicndiiiii adapted to the case, together with the costs

of such entry, and of the execution, if by fieri facias;

and such writ and writs may bear teste on the day of

issuing the same, whether in term or vacation; and the sheriff

or other officer executing any such writ shall be entitled to the

same fees, and no more, as upon any similar writ grounded upon
a judgment of the Court.

8. And whereas by a certain Act made and passed in the

last session of Parliament, eutituled " An Act to improve the

Proceedings in Prohibition and on writs of Mandamus " it was,

among other things enacted, that it should be lawful for the

Court to which application may be made for any such writ of

mandamus as is therein in that behalf mentioned, to make rules

and orders calling not only upon the person to whom such writ

may be required to be issued, but also all and every other person

having or claiming any right cr interest in or to the matter of

such writ, to shew cause against the issuing of such writ and
payment of the costs of the application, and upon the appear-
ance of such other person In compliance with such rules, or, jn

default of appearance after service thereof, to exercise all fiuch

powers and authorities, and to make all such rules and orders

applicable to the case, as were or miglit be given or mentioned

by or in the Act passed during that present session of Parlia-

ment for giving relief against adverse claims made upon persons

having no interest in the subject of such claims; and whereas
no such Act was passed during the then present session of Par-

liament, be it therefore enacted that upon any such application,

as is in the said Act and hereinbefore mentioned, it shall be
lawful for the Court to exeicise all such powers and authorities,

and make all such rules and orders applicable to the case, as

are given or mentioned by or in this present Act.

By 1 & 2 Vict. c. 45. s. 2. a Judge of the Common Law
Courts was given the same jurisciiction in sheriffs iiirrr|))eader

as 1 & 2 Will. IV., c. 58, had conferred upon the Common Law
Courts.

By 8 & 9 Vict. c. 109, s. 19. the proceedings by way of

feigned issues were abolished.

In 18(10 the following important amendments were made to

the Act of 1831. by 23 & 24 Vict. c. 126. 12. Where an action has
been commenced in respect of a common law claim for the
recovery of money or goods, or where goods or chattels have
been taken or are intended to be taken in execution under
process issued from any one of the Superior Courts, or from the

Court of Common Pleas at Lancaster or the Court of Pleas at
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Durham, and the detendant in such action, or the sheriff or other
officer, nas applied for relief under the provisions of an Act
made and passed in the Session ot Parliament held in the first
and second years of the reign of his late Majesty King William
the Fourth intituled an Act to enable Courts of law to give
relief against adverse claims made upon persons having no
interest lu the sub.iect of such claim." it shall be lawful tor a
Court or a Judge to whom such application is made to exercise
all the powers and authorities given to them by this Act and the
hereinbefore mentioned Act passed in the session of Parliament
held in the first and second years of the reign of his late
Majesty King William the Fourth, though the titles of the
claimants to the vioncy, yoods or chattels in question, or to the
proceeds or value thereof, have not a common oriyin, but are adverse
to and independent of one another.

13. When goods or chattels have been seized in execution by
a sheriff or other officer under process of the above mentioned
Courts, and some third person claims to be entitled, under a bill
of sale or otherwise, to such goods or chattels, by way of a
security for a debt, the Court or a Judge may order a sale of
the v/hole or part thereof, upon such terms as to payment of the
whole or part of the secured debt or otherwise as they or he
shall think fit, and may direct the application of the proceeds
of such sale in such manner and upon such terms as to such
Court or Judge may seem just.

14. Upon the hearing of any rule or order calling upon per-
sons to appear and state the nature and particulars of their
claims, it shall be lawful for the Court or Judge wherever,
from the smallness of the amount in dispute or of the value of
the goods seized, it shall appear to them or him desirable and
right so to do at the request of either party, to dispose of the
merits of the respective claims of such parties, and to determine
the same in a summary manner, upon such terms as they or he
shall think fit to impose, and to make such other rules and
orders therein as to costs and all other matters as may be just.

15. In all cases of interpleader proceedings where the ques-
tion is one of law, and the facts are not in dispute, the Judge
shall be at liberty at his discretion, to decide the question with-
out directing an action or issue, and, if he shall think it

desirable to order that a special case be stated for the opinion of
the Court.

16. The proceedings upon such case shall, as nearly as may
be, be the same as upon a special case stated under " The C.
L. P. Act, 1852," and error may be brought upon such case; and
the provisions of " The C. L. P. Act, 1854," as to bringing error
upon a special case shall apply to the proceedings in error upon
a special case under this Act.

17. The judgment in any such action or issue as may be
directed by the Court or judge in any interpleader proceedings,
and the decision of the Court or judge in a summary manner
shall be final and conclusive against the parties and all persons
claiming by, from or under them.

18. All rules, orders, matters, and decisions to be made and
done in interpleader proceedings under this Act (excepting only
any affidavits), may, together with the declaration in the cause,

M.L.I. 23
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if any, be entered of record, with a note in the' margin ex-
pressing the true date of suCh entry, to the end tliat the same
may be evidence in future times, if required, and, to secure and
enforce the payment of costs directed by any such rule or order,
and every such rule or order so entered shall have the force and
effect of a judgment in the Superior Courts of Common Law.

Rules of 1875—Order I., Rule 2. With respect to interpleader,
the procedure and practice now used by Courts of Common Law
under the Interpleader Acts, 1 & 2 Will. IV., c. 58, and 23 & 24
Vict. c. 126, shall apply to all actions and all the divisions of the
High Court of Justice, and the application by a defendant shall

be made at any time after being served with a writ of summons
and before delivering a defence.

Since the 2-'/th of Octoher, 1883, the folloicing provisions, founded
on the orifjinal Act of 1831 and amendments, govern, being Order
LTII. of the Rules of 1883.

1. Relief by way of interpleader may be granted, (a) Where
the person seeking relief (in this order called the applicant) is

under liability for any debt, money, goods or chattels, for or in
respect of which he is, or expects to be, sued by two or more
parties (in this order called the claimants) making adverse
claims thereto, (ft) Where the applicant is a sheriff or other
officer charged with the execution of process by or under the
authority of the High Court, and claim is made to any money,
goods, or chattels taken or intended to be taken in execution
under any process, or to the proceeds or value of any such goods
or chattels by any person other than the person against whom
the process issued.

2. The applicant must satisfy the Court or a Judge by
aflBdavit or otherwise

—

(a) That the applicant claims no interest
In the subject matter in dispute other than for charges or costs;
and (h) That the applicant does not collude with any of the
claimants; and (c) That the applicant, except where he is a
sheriff or other officer charged with the execution of process
by or under the authority of the High Court, who has seized
goods, and who has withdrawn from possession in consequence
of the execution creditor admitting the claim of the claimant
under Rule 16 of this order, is willing to pay or transfer the
subject-matter into Court, or to dispose of it as the Court or a
Judge may direct. (Amended 1896.)

3. The applicant shall not be dis-entitled to relief by
reason only that the titles of the claimants have not a common
origin, but are averse to and independent of one another.

4. Where the applicant is a defendant, application for
relief may be made at any time after service of the writ of
summons.

5. The applicant may take out a summons calling on the
claimants to appear and state the nature and particulars of their
claims, and either to maintain or relinquisli thorn.

6. If the application is made by a defendant in an action
the Court or a Judge may stay all further proceedings in the
action.

7. If the claimants appear In pursuance of the summons,
the Court or a Judge may order either that any clniinnnt bo
made a defendant in any action already commenced in respect
of the subject-matter in dispute, in lieu of or In addition to the
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applicant, or that an issue between the claimants be stated and
tried, and in the latter case may direct which of the claimants
is to be plaintiff and which defendant.

8. The Court or a Judge may, with the consent of both
claimants, or on the request of any claimants, if, having regard
to the value of the sulj^ect-matter in dispute it seems desirable
so to do, dispose of the merits of their claims, and decide the
same in a summary manner and on such terms as may be just.

9. Where the question is a question of law and the facts are
not in dispute, the Court or a Judge may either decide the
question without directing the trial of an issue, or order that
a special case be stated for the opinion of the Court. If a special
case is stated Order XXXIV. shall as far as applicable apply
thereto.

10. If a claimant having been duly served with a summons,
calling on him to appear and maintain, or relinquish, his claim,
does not appear in pursuance of the summons, or having
appeared, neglects or refuses to comply with any order made
after his appearance, the Court or a Judge may make an order
declaring him, and all persons claiming under him, forever
barred against the applicant, and persons claiming under him;
but the order shall not affect the rights of the claimants as
between themselves.

11. Except where otherwise provided by statute, the judg-
ment in any action or on any issue ordered to be tried or stated
in an interpleader proceeding, and the decision of the Court or a
Judge in a surhmary way, under Rule 8 of this order, shall be
final and conclusive against the claimants and all persons claim-
ing under them, unless by special leave of the Court or Judge,
as the case may be, or of the Court of Appeal.

12. When goods or chattels have been seized in execution by
a sheriff or other officer charged with the execution of process
of the High Court, and any claimant alleges that he is entitled
under a bill of sale or otherwise, to the goods or chattels by
way of security for debt, the Court or a Judge may order the
sale of the whole or a part thereof, and direct tlie application of
the proceeds of the sale in such manner and upon such terms as
may be just.

13. Orders XXXI. and XXXVI. shall with the necessary
modifications, apply to an interpleader issue; and the Court or
Judge who tries the issue may finally dispose of the whole
matter of the interpleader proceedings, including all costs not
otherwise provided for.

14. Where in any interpleader proceeding it is necessary or
expedient to make one order in several causes or matters pend-
ing in several divisions, or before different Judges of the same
division, such order may be made by the Court or Judge before
whom the interpleader proceeding may be taken, and shall be
entitled in all such causes or matters; and any such order (sub-
ject to the right of appeal) shall be binding on the parties in
all such causes or matters.

15. The Court or a Judge may, in or for the purposes of
any interpleader proceedings, make all such orders as to costs,
and all other matters, as may be just and reasonable.

16. Where a claim is made to or in respect of any sroods
or chattels taken in execution under the process of the Court,
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it shall be In writing; and upon the receipt of the claim, the
sheriff or his officer shall forthwith give notice thereof to the
execution creditor according to form 28 in appendix B, or to
the like effect, and the execution creditor shall, within four
days after receiving the notice, give notice to the sheriff or his
officer that he admits or disputes the claim according to form 29
in appendix B, or to the like effect. If the execution creditor
admits the title of the claimant and gives notice as directed by
this rule, he shall only be liable to such sheriff or officer for any
fees and expenses incurred prior to the receipt of the notice
admitting the claim. (Added 1889.)

16(7. When the execution creditor has given notice to the
sheriff or his officer that he admits the claim of the claimant,
the sheriff may thereupon withdraw from possession of the
goods claimed, and may apply for an order protecting him from
any action in respect of the said seizure and possession of the
said goods, and the Judge or Master may make any such order
as may be just and reasonable in respect of the same: Provided
always that the claimant shall receive notice of such intended
application, and, if he desires it, may attend the hearing of the
same, and, if he attend, the Judge or Master may, in and for

the purposes of such application, make all such orders as to

costs as may be just and reasonable. (Added 1896.)

17. Where the execution creditor does not in due time, as
directed by the last preceding rule, admit or dispute the title of
the claimant to the goods or chattels, and the claimant does not
withdraw his claim thereto by notice in writing to the sheriff

or his officer, the sheriff may apply for an interpleader summons
to be issued; and should the claimant withdraw his claim by
notice in writing to the sheriff or his officer, or the execution
creditor in like manner serve an admission of the title of the
claimant prior to the return day of such summons, and at the

same time give notice of such admission to the claimant, the

Judge or Master may, in and for the purposes of the inter-

pleader proceedings, make all such orders as to costs, fees,

charges and expenses, as may be just and reasonable. (Added
1889.)

23 & 24 Vict. c. 126 (Common Law Procedure Act, 1860),

section 17. The judgment in any such action or issue as may
be directed by the Court or Judge in any interpleader proceed-
ings, and the decision of the Court or Judge in a summary man-
ner shall be final and conclusive against the parties and all

persons claiming by, from or under them.
36 & 37 Vict. c. 66 (Judicature Act, 1873). section 25, sub-

section 6. Any absolute assignment by writing under the hand
of the assignor (not purporting to be by way of charge only)

of any debt or other legal chose in action, of which express
notice in writing shall "have been given to the debtor, trustee,

or other person from whom the assignor would have been
entitled to receive or claim such debt or chose in action, shall
be and bo deemed to be effectual in law (subject to all equities
which would have been entitled to priority over the right of
the assignee if this Act had not passed) to pass and transfer
the legal right to such debt and chose in action from the date of
such notice, and all legal and other remedies for the same, and
the power to give a good discharge for the same, without the
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concurrence of the assignor: Provided always tiiat if the debtor,

trustee, or other person liable in respect of such debt or chose
in action shall have had notice that such assignment is disputed

by the assignor or anyone claiming under him, or of any other

opposing and conflicting claims to such debt or chose in action,

he shall be entitled if he think fit, to call upon the several per-

sons making claim thereto to iiitcriJlcad concerning the same or

he may, if he think fit pay the same into the High Court of

Justice under and in conformity with the provisions of the Acts

for the relief of trustees.

If it shall appear to a Court or a Judge that any proceeding
now pending or hereafter commenced in the High Court of

Justice, by way of interpleader, in which the amount or value
of the matter in dispute does not exceed the sum of 500 pounds

may be more conveniently tried and determined in

a County Court, the Court or Judge may at any time order the

transfer thereof to any County Court in which an action or pro-

ceeding might have been brought by any one or more of the

parties to such interpleader against the others or other of them,
if there had been a trust to be executed concerning the matter
in question; and every such order shall have the same effect a^

if it had been for the transfer of a suit or proceeding under
section 8 of the County Courts Act, 1867 (now replaced by section

69 of the County Courts Act, 1888); and the County Court shall

have jurisdiction and authority to proceed therein, as may be
prescribed by any County Court rules for the time being in force

(47 & 48 Vict. c. 61, s. 17, Judicature Act, 1884).

Interpleader in English County Courts.

Every inferior Court which now has, or which may after
the passing of this Act have, jurisdiction in equity, or at law
and in equity, and in Admiralty respectively, shall, as regards
all causes of action within its jurisdiction, for the time being
have power to grant, and shall grant in any proceeding before
such Court, such relief, redress, or remedy, or combination of

remedies, either absolute or conditional, and shall in every such
proceeding give such and the like effect to every ground of

defence or counter claim, equitable or legal ... in

as full and ample a manner as might or ought to be done in
the like case by the High Court of Justice. (36 & 37 Vict. c. 66,

section 89, Judicature 'Act, 1873.) See Spccrs v. Duiigcrs (1885),
1 C. & E. 503.

If any claim shall be made to or in respect of any goods or
chattels taken in execution, or in respect of the proceeds or
value thereof, by any person, it shall be lawful for the registrar,

upon the application of the high bailiff, as well before as after

any action brought afrainst him. to issue a summons calling

before the Court as well the party issuing such process as the
party making such claim, and the Judge shall adjudicate upon
such claim and make such order between the parties in respect
thereof and of the costs of the proceedings as he shall think
fit, and shall also adjudicate between such parties, or either of

them, and the high bailiff, with respect to any damage or claim
of, or to damages arising or capable of arising out of the execu-
tion of such process by the high bailiff, and make such order in

respect thereof, and of the costs of the proceedings, as to him
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shall seem fit; and such orders shall be enforced in like manner
as any order in any action brought in such Court, and shall be
final and conclusive as between the parties, and as between them
or either of them and the high bailiff, unless the decision of the

Court shall be in either case, appealed from; and upon the issue

of the summons any action which shall have been brought in

any Coui't in respect of such claim, or of any damage arising

out of the execution of such process, shall be stayed. (51 & 52

Vict. c. 43, s. 157, County Courts Act, 18b8.)

English County Court Rules (1889) Order XXVII.

1. Where a claim is made to or in respect of any goods or
chattels taken in execution under the process of a Court it shall

be in writing, and thereupon the high bailiff shall forthwith
send notice to the execution creditor according to the form in

the Appendix, and if the execution creditor admits the title of

the claimant to the goods or chattels, and sends notice in due
course of post to the high bailiff of such admission, according
to the form in the Appendix, or to the like effect, he shall only
be liable to such high bailiff for any fees of possession or ex-

penses incurred prior to the receipt of such notice; and the
Judge may, if he shall think fit, on application by the high
bailiff, make an order for payment of any such fees or expenses
by the execution creditor to the high bailiff. Any such appli-

cation shall be made in writing and intituled, in the matter ot

the execution, and three clear days' notice in writing thereof
shall be given by the high bailiff to the execution creditor.

lA. (&) The high bailiff shall also forthwith send notice
to the claimant according to the Form 179« in the Appendix,
requiring him to make deposit or give security in accordance
"With section 156 of the Act.

IB. (() Where the execution creditor gives notice in due
time to the high bailiff as directed by Rule 1 of this Order, that
he admits the title of the claimant to the goods and chattels, the
high bailiff may thereupon withdraw from possession and may
apply for an order protecting him from any action in respect of
the seizure and possession of said goods and chattels, and the
Judge may make any such order as may be just and reasonable in

respect of the same. Any such application shall be made in writing
and intituled, in the matter of the execution, and three clear

days' notice in writing thereof shall be given by the high bailiff

to the claimant, who may, if he desires it, attend the hearing
of the application, and if he attend the Judge may, in and for

the purposes of this application, make all such orders as to

costs as may be just and reasonable.
2. Where the execution creditor does not in due time, as

directed l)y Rule 1 of this Order, nrlmit the title of the claimant
to the goods or cliattols. and the claimant persists in his claim
thereto, the high bailiff shall apply for an intorploador summons
to be issued, and should the claimant withdraw his claim or
execution creditor file an admission of the title of the claimant
prior to the return-day of such summons, and at the same time
pive notice of such admission to the claimant, the Judge may,
in and for the purposes of the interpleader proceedings, make all

such orders as to costs, fees, charges, and exi)enses as may be
just p.nd reasonable.
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3. Where any claim is made to or in respect of any goods or

chattels, taken in execution or in respect of the proceeds or

value thereof, and summonses have been issued on the applica-

tion of the high bailiff, such summonses shall be served in such

time and mode as by these rules directed for an ordinary sum-

mons to appear to a plaint, and the case shall proceed as if

the claimant were the plaintiff and the execution creditor the

defendant; provided that where the claimant has not made
deposit or given security in accordance with section 156 of the

Act, the time of service may, if the high bailiff so desires by

leave of the Judge or Registrar, be such time as will obtain a

speedy decision on the claim.

4A. (rf) The claimant shall, five clear days at least before

the return-day, deliver to the high bailiff, or leave at the office

of the registrar two copies of the particulars of any goods or

chattels alleged to be the property of the claimant and of the

grounds of his claim, and in case of a claim for rent of the

amount thereof, and for what period, and in respect of what
premises the same is declared to be due, and the name, address,

and description of the claimant shall be duly set forth in such

particulars, and the high bailiff shall forthwith send by post

to the execution creditor or his solicitor one of the copies of such

particulars. Any money paid into Court under the execution

shall be retained by the registrar until the claim shall have

been adjudicated upon, provided that by consent of all parties

or without such consent, if the Judge shall so direct, an inter-

pleader claim may be tried although the rule has not been com-

plied with.
5. The Judge upon the hearing shall adjudicate upon any

claim of the high bailiff for possession fees, and may, if he shall

think fit, order the same or such part thereof as he may think

just to be paid by the claimant or by the execution creditor.

6. In the event of the claimant of any goods taken in execu-

tion not making, in accordance with the provisions of section

156 of the Act. a deposit with the bailiff either of the amount of

the value of the goods claimed, or of the sum which the bailiff

is allowed to charge as costs for keeping possession of such

goods until a decision can be obtained, the bailiff may in his

discretion delay selling such goods until the Judge shall have
adjudicated on such claim, and for the keeping of such con-

tinued possession he shall be allowed such costs out of pocket

only as the Judge may order.

7. Where the claimant to goods taken in execution claims

damages from the execution creditor, or from the high bailiff,

for or in respect of the seizure of the goods, he shall, in the

particulars of his claim to the goods, state the amount he claims

for damages and the grounds upon which he claims damages.

8. Where an execution creditor claims damages against a

high bailiff arising out of the execution of any process he shall,

five clear days before the return-day, deliver to the high bailiff

a notice of such claim, stating the grounds and amount, of such

claim.
9. Where a claim for damages under section 157 of the Act

is made against the high bailiff and execution creditor, or

either of them, they or either of them may pay into Court money
in full satisfaction of such claim for damages, and such pay-
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ment into Court shall be made in the same manner and have the

same effect, and the parties respectively shall have the same
rights and remedies as they would respectively have if the pro-

ceeding were an action in which the claimant was plaintiff and

the high bailiff and judgment creditors defendants.

10. Interpleader summonses shall be issued by the registrar

on the application of the high bailiff without leave of the Judge,

and shall be served on the solicitor of any party who acts by a

solicitor.

11. Interpleader summonses shall be issued from the Court

of the district in which the levy was made, and the execution

creditor and the claimant shall be summoned to such Court.

12-1. («) When goods or chattels have been seized in execu-

tion under process of the Court, and any claimant alleges that

he is entitled under a bill of sale or otherwise, to such goods or

chattels by way of security for debt, the Judge may order a sale

of the whole or part thereof, and may direct the application of

the proceeds of such sale in such manner and upon such terms

as may be just. A duplicate of such order shall be delivered by

the registrar to the high bailiff, w^ho shall thereupon forthwith

sell the goods or chattels pursuant to the order, and after

deducting the expenses of the sale, and the taxes, and rent, if

any, directed by the owner to be paid, shall pay the balance of

the proceeds into Court, and such balance shall thereupon be

applied by the registrar in accordance with the directions con-

tained in the order of the Court.

12B. (a) The order made upon the hearing of an interpleader

summons shall be according to such of the forms in the Appendix

as shall be applicable to the case, and such order shall contain

directions as to how any moneys paid into Court in the pro-

ceedings are to be disposed of.

12C. (h) Forms 182 to 192, 196, 197 and 199 in the Appendix

to the County Court Rules. 1889, are hereby annulled, and

Forms 182« to 192^^ 196(/, 197« and 199a in the Appendix shall

stand in lieu thereof.

13.1. (() Where the defendant in an action brought by the

assignee of a debt or chose in action has had notice that the

assignment is disputed as to the whole or any part of such debt

or chose in action by the assignor or any one claiming under

him—or where the defendant in any such action, or in any other

action for any debt, chose in action, money, goods or chattels

has had notice of any other opposing or conflicting claims to

the whole or any part of such debt, chose in action, money goods

or chattels—such defendant may, within five days of the service

of the summons, apply to the registrar for a summons against

the assignor or the person making such opposing or conflicting

claim hereinafter called the claimant.

(2) The defendant must satisfy the registrar by affidavit

according to the Form i:54r/ in the Appendix, that he claims no

Interest in the subject matter in dispute, other than for

charges or costs, and does not collude with either the plaintiff

or the claimant, and is willing to pay or transfer the subject

matter into Court, or dispose of it as the Court may direct. On
filing such affidavit, the defendant shall lodge with the registrar

copies thereof for the plaintiff and the claimant.
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(3) The defendant shall not be disentitled to relief by reason
only that the titles of the plaintiff and the claimant have not a
common origin, but are adverse to and independent of each
other.

(4) The registrar shall, on being satisfied as aforesaid,
issue for service on the claimant an interpleader summons
according to the Form 135a in the Appendix, returnable as
soon as conveniently may be, and shall annex thereto a copy of
the original summons and of the defendant's affidavit, and shall
adjourn the trial of the action to the day on which the inter-
pleader summons is made returnable, and shall give notice to
the plaintiff and defendant of the issue of the interpleader
summons and of the adjournment of the trial of the action,
according to the Forms 135li and 135e in the Appendix.

(5) The claimant shall, five clear days at least before the
return day of the interpleader summons, leave at the office of
the registrar, either three copies of a notice that he relinquishes
his claim, or three copies of particulars stating the grounds on
M-^hich he disputes the assignment, or founds his claim to the
subject matter in the action, and the registrar shall forthwith
send by post one of such copies to the plaintiff or his solicitor,
and one other of such copies to the defendant or his solicitor.
Provided that by consent of all parties, or without such consent
if the Judge shall so direct, the interpleader may be tried
although this rule has not been complied with.

(6) On filing his affidavit, or any time after the issue of the
interpleader summons, the defendant may pay the debt or
money, or bring the chose in action, goods or chattels into Court
to abide its decision.

(7) Upon the return day of the interpleader summons

—

(a)
If the plaintiff does not appear, the action and interpleader
summons shall be struck out, and the Judge may make such
order as to costs as may be just, (b) If the claimant does not
appear, the Judge shall hear and determine the action as
between the plaintiff and the defendant, and may make an order
declaring the claimant and all persons claiming under him for
ever barred against the defendant, and all persons claiming
under him, and may make such order as to costs against the
claimant as may be just, but the order shall not affect the rights
of the plaintiff and the claimant between themselves, or if the
claimant has filed notice that he relinquishes his claim, the
Judge may make an order declaring him and all persons claim-
ing under him for ever barred against both the plaintiff and
defendant, and all persons claiming under them, and may make
such order against the claimant as to costs incurred by the
other parties before the receipt of notice of relinquishment as
may be just, (e) If both the plaintiff and the claimant appear,
the Judge shall, whether the defendant does or does not appear,
hear the cases of the plaintiff and claimant (and the case of
the defendant if he appears), and shall give such judgment
thereon as shall finally determine the rights and claims of all

parties, but the Judge shall not make any order in favour of th'e

claimant against the defendant unless the claimant requests him
so to do.

(8) Orders XVI. and XXII. shall with the necessary modifi-
cations apply to the interpleader proceedings, and the Judge may
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in and for the purposes of any sucH proceedings make all such
orders as to costs and all other matters (including the repayment
to the defendant of any costs paid by him into Court and the

disposal of any money, chose in. action, goods or chattels paid
or brought by the defendant into Court), as may be just and
reasonable.

Interpleader in the London jlayor's Court.

Upon application made by or on behalf of any defendant in
any action in the Court, such application being made after

declaration, and, before plea, by affidavit or otherwise, show-
ing that such defendant does not claim any interest in the
subject-matter of the suit, but that the right thereto is claimed,
or supposed to belong to, some third party, who has sued or is

expected to sue for the same, and that such defendant does not
in any mannr collude with such third party, but is ready to
bring into Court or to pay or dispose of the subject-matter of

the action in such a manner as the Court may order or direct,

it shall be lawful for the registrar to issue a summons calling

upon such third party to appear in Court and to state the nature
and particulars of his claim, and to maintain or relinquish his
claim, which summons may be served upon such third party in
any part of England or Wales; and upon such summons the
Court may hear the allegations as well of such third party as
of the plaintiff, and in the 'meantime stay the proceedings in
such action, and finally order such third party to make himself
defendant in the same or some other action, or to proceed to

trial on one or more issue or issues; and also direct which of

the parties shall be plaintiff or defendant on such trial, or,

with the consent of the plaintiff and such third party, their

counsel or attorneys, dispose of the merits of their claims, and
determine the same in a summary manner, and make such rules

and orders therein, as to costs and all other matters, as may
appear to be just and reasonable. (20 & 21 Vict. c. clvii., s. 32,

The Mayor's Court of London Procedure Act.)

When any claim shall be made to or in respect of any
gc^ods or chattels t?.ken or intended to be taken in execution
under the process of the Court, or to or in respect of the pro-

ceeds or value thereof, by any landlord for rent, or by any
person not being the party against whom such process has issued,

it shall be lawful to and for the registrar upon application of

the serjeant-at-mace or any of his officers, made before or after

the return of such process, and as well before as after any
action brought against such serjeant-at-mace or any pt his

oflicers, to issue a summons calling before the Court as well the

party issuing such process a.s the party making such claim,

and thereupon any action which shall have been brought in any
of the Superior Courts, or in any local or inferior Court of

record, in respect of such claim, shall be stayed, and the Court
in which such action shall have been brought, or any Judge
thereof, on proof of the issue of such summons, and that the

goods and chattels were so taken in execution, may order the

party l)ringing such action to pay the costs of all proceedings

had upon such action after the issue of such summons; and the

said Court shall thereupon exercise for the adjustments of such

claim, and relief and protection of the said serjeant-at-mace, or
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any of his officers, all or any of the powers and authorities here-
inbefore contained, and make such rules and decisions as shall
appear to be just, according to the circumstances of the case;

and the costs of all such proceedings shall be in the discretion
of the Court. (20 & 21 Vict. c. clvii., s. 35.)

Florida.—Bills of interpleader are employed, and the equit-
able principles applicable are followed: Xanniiis v. L'Emjle (1883),
19 Fla. 800. There is no statutory interpleader.

Georgia.—In Georgia the following Code provisions have
been enacted (Code 1895).

Section 489G. Whenever a person is possessed of property or
funds, or owes a debt or duty to which more than one person
lays claim, and the claims are of ,such a character as to render
it doubtful or dangerous for the holder to act, he may apply to
equity to compel the claimants to interplead.

Section 4897. Every petition for interpleader should be
verified, and should show that the petitioner is not in collusion
with either party claiming the property.

Section 4898. If, in the progress of any proceeding in equity,
the Court perceives the necessity for parties to interplead, it may
order such interpleader as collateral and ancillary to the main
case.

See Adams v. Di.ron (1856), 19 Ga. 513; Burton v. Black (1861).
32 Ga. 53.

Hawaiian. Islands.—By chapter 23 of the Acts of 1876 these
Islands adopted what is almost a transcript of the English Inter-
pleader Acts of 1831 and 1860, 1 & 2 Wm. IV., c. 58, sees. 1, 2, 3,

5 and 6; and 23 & 24 Vict. c. 126, sections 12, 13 14, 15 and 17.

The relief is allowed to the defendant in any personal action,
who claims no interest in the subject of the suit, but shows that
the right thereto is claimed by or supposed to belong to some
third party who has sued or is expected to sue for the same;
and also to marshals and sheriffs when conflicting claims are
made to goods and chattels taken in execution whether an
action has been brought or not. See Compiled Laws of the
Hawaiian Dependency, published in Honolulu (1884), page 381. In
re Akaiia (1879), 6 Hawaii R. 254; Curticriylit v. Uoffnung (1886),
6 Hawaii R. 601.

Idaho.—The Code of this State (1887), has the following
provision relating to interpleader.

Section 4109. A defendant against whom an action is pend-
ing upon a contract or for specific personal property may at
any time before answer upon affidavit that a person not a party
to the action makes against him, and without any collusion with
him, a demand upon the same contract or for the same property,
upon notice to such person and the adverse party, apply to the
Court for an order to substitute such person in his place and
discharge him from liability to either party, on his depositing
in Court the amount claimed on the contract or delivering the
property or its value to such person as the Court may direct,
and the Court may in its discretion make the order.

Section 4110. Whenever conflicting claims are or may be
made upon a person for or relating to personal property, or the
performance of an obligation, or any portion thereof, euch
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person may bring an action against the conflicting claimants to

compel them to interplead and litigate their several claims

among themselves. The order of substitution may be made
and the action of interpleader may be maintained, and the

applicant or plaintiff be discharged from liability to all or any
of the conflicting claimants, although their titles or claims

have not a common origin, or are not identical, but are adverse

to and independent of one another.

Illinois.—In this State bills of interpleader are employed.

l^rlniridrr v. Scibcrt (1869), 50 111. 284; Ncichan v. Kastcns (1873),

70 111. 156; Coijswell v. Armstrong (1875), 77 111. 139; Livini/stone v.

Bank of Montreal (1893), 50 111. App. 582. There is no statutory

interpleader, although in the procedure known as " Interven-

tion," a borrowed use is made of the terms " interplead," " in-

terpleader," " by way of interpleader," which makes some con-

fusion in the General Digests.

India.—Act 14 of 1882, chapter 33, Interpleader.

470. When two or more persons claim, adversely to one

another, the same payment or property from another person,

whose only interest therein is that of a mere stakeholder, and

who is ready to render it to the right owner, such stakeholder

may institute a suit of interpleader against all the claimants for

the purpose of obtaining a decision as to whom the payment or

property should be made or delivered, and of obtaining indem-

nity for himself. Provided that, if any suit is pending in which

the rights of all parties can properly be decided, the stakeholder

shall not institute a suit of interpleader.

471. In every suit of interpleader the plaint must, in addition

to the other statements necessary for plaints, state (a) that the

plaintiff has no interest in the thing claimed otherwise than as

a mere stakeholder; (/;) the claims made by the defendants

severally; and (f) that their is no collusion between the plain-

tiff and anv of the defendants.

472. When the thing claimed is capable of being paid into

Court, or placed in the custody of the Court, the plaintiff must

so pay or place it before he can be entitled to any order in

the suit.
s , , xv. 4. 4.V,

473 At the first hearing the Court may ((/) declare that the

plaintiff is discharged from all liability to the defendants in

respect of the thing claimed, award him his costs, and dismiss

him from the suit; or, if it thinks that .Justice or convenience

so require U>) retain all parties until the final disposition of the

suit- and, if it finds that the admissions of the parties or other

evidence enable it, (r) adjudicate the title to the thing claimed;

or else it may (<J) direct the defendants to interplead one

another by filing statements and entering into evidence for the

purpose of bringing their respective claims before the Court, and

shall adjudicate on such claims.

474. Nothing in this chapter shall be taken to enable agents

to sue their principals, or tenants to sue tiieir landlords, for the

purpose of compelling them to interplead with any persons

other than person making claim through such principals or

landlords.
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475. When the suit is properly instituted, the Court may
provide for the plaintiffs costs by giving him a charge on the
thing claimed or in some other effectual way.

476. If any of the defendants in an interpleader suit is
actually suing the stakeholder in respect of the subject of such
suit, the Court in which the suit against the stakeholder is
pending shall, on being duly informed by the Court which passed
the decree in the interpleader suit in favour of the stakeholder
that such decree has been passed, stay the proceedings as against
him; and his costs in the suit so stayed may be provided for in
such suit; but if, and so far as, they are not provided for in that
suit, they may be added to his costs incurred in the interpleader
suit.

See Bonihay, etc., Ry. v. Sassoon (1893), 18 Bombay, 231.

Indiana.—In this State from an early date the equitable
principles of interpleader have been followed: McGarrali v.
Prathcr (1824), 1 Blackf. 299; Crane v. Biirntnigcr (1848), 1 Car-
ter, 165; KetcJuim v. Brazil (1883), 88 Ind. 515. The following
provision appears in the Revised Statutes of 1888.

Section 273. A defendant against whom an action is pending
upon a contract, or for specific, real or personal property, may
at any time before answer upon affidavit that a person not a
party to the action, and without collusion with him, makes
against him a demand for the same debt or property, upon due
notice to such person and the adverse party, apply to the Court
for an order to substitute such person in his place and dis-
charge him from liability to either party, on his depositing in
Court the amount of the debt or delivering the property or its
value to such person as the Court may direct, and the Court
may in its discretion make the order.

Indian Territory.—The civil procedure in force in this
Territory, is the procedure adopted by the State of Arkansas:
Standley v. Roberts (1894), 59 Fed. Rep. p. 841.

Iowa.—Code of 1897.

Section 3487. Upon affidavit of a defendant before answer,
in any action of contract or for the recovery of personal property,
that some third party without collusion with him has or makes
a claim to the subject of the action, or on proof thereof as the
Court may direct, the Court may make an order for the cafe
keeping, or for the payment or deposit in Court or delivery of
the subject of the action to such person as it may direct, and
an order requiring such third person to appear in a reasonable
time and maintain or relinquish his claim against the de-
fendant and in the meantime stay the proceedings. If such third
party being served with a copy of the order, fails to appear, the
Court may declare him barred of all claim in respect to the
subject of the action against the defendant therein. If such
third person appears he shall be allowed to make himself
defendant in the action in lieu of the original defendant, who
shall be discharged from all liability to either of the other
parties, in respect to the subject of the action upon his compli-
ance with the order of the Court, for payment, deposit or deli-

very thereof.
Section 3488. The provisions of the last section shall be

applicable to an action brought against a sheriff or other
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officer for the^recovery of personal property taken by him under
attachment or execution, or for the value of such property co

taken and sold by him, and the defendant in any such action

shall be entitled to the benefit of these provisions against the

party in whose favour the attachment or execution issued, upon
exhibiting to the Court the process under which he acted, with
his affidavit that the property, for the recovery of which, or its

proceeds, the action was brought, was taken under such process.

Section 3489. In an action against a sheriff, or other officer,

for the recovery of property taken under an attachment or

execution, the Court may, upon the application of the defendant

and of the party in whose favour the process issued, permit

the latter to be substituted as defendant, sureties for the costs

being given.

A sheriff may interplead under section 3489 after he has

delivered an answer in the action against him notwithstanding

sections 3487 and 3488: Blrhy v. Blair (1881), 56 Iowa, 416.

Ireland in 1846 adopted the English Interpleader Act of 1831,

by 9 & 10 Vict. I., c. 64, ss. 1-7. In 1877 this Act was superseded,

and the provisions in the English Judicature Act of 1873 and

1875 were adopted, the Irish Act being 40 & 41 Vict. I., c. 57. s.

28 (6) and Rule 12 in the Schedule. On June 1st, 1891. the

present English Rules were adopted and the Irish Order LVII.

is practically the same as the English Order LVII.

Japan.—Section 62 of the Code of Civil Procedure of 1891.

A person proceeded against as possessor of a thing, which

he asserts he possesses in the name of a third person, can, if

prior to the oral pi-oceedings in the suit he designates the third

person and applies for the summoning of such person to make
his declaration with respect thereto, refuse to proceed orally

with the suit until such declaration is made or until the time

appointed for the third person to make the same has expired.

If the third' person disputes the defendant's assertion or fails

to declare himself, the defendant is entitled to satisfy the

plaintiff's demand.
If the assertions of the defendant are acknowledged by the

third person to be correct, the latter is entitled, with the consent

of the defendant, to take over the suit in his place.

If the third person has taken over the suit, the defendant

is on his application to be permitted to retire from the suit. The
decision, so far as it concerns the thing itself, operates, and is

capable of execution, against the defendant also.

Kansas.—The equitable principles of interpleader are recog-

nized, while relief by statute is granted when an action has been

commenced by one of the claimants. General Statutes, 1899.

Section 4287 (43). Upon affidavit of a defendant, before

answer in any action upon contract, or for the recovery of per-

sonal property, that some third party, without collusion with

him has or makes a claim to the subject of the action, and

that he is ready to pay or dispose of the same as the Court may
direct, the Court may make an order for the safe keeping, or

for the payment or deposit in Court or delivery of the subject of

the action, to such persons as it may direct, and an order re-

quiring such third party to njipoar in a roasonahlo time and
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maintain or relinquisli his claim against the defendant. If

such third person being served with a copy of the order, by the
sheriff or such other person as the Court may direct, fail to
appear the Court may declare him barred of all claim in respect
to the subject of the action, against the defendant therein. If
such third party appear he shall be allowed to make himself
defendant in the action, in lieu of the original defendant, who
shall be discharged from all liability to either of the other
parties in respect to the subject of the action, upon his compli-
ance with the order of the Court for the payment, deposit or
delivery thereof.

Section 4288 (44). The provisions of the last section shall
be applicable to an action brought against a sheriff or other
officer for the recovery of personal property taken by him
under execution, or for the proceeds of such property so taken
and sold by him, and the defendant in any such action shall be
entitled to the benefit of those provisions against the party in
whose favour the execution issued, upon exhibiting to the Court
the process under which he acted with his affidavit that the
property, for the recovery of which, or its proceeds, the action
is brought, was taken under such process.

Kentucky.—In this State the principles of interpleader in
equity have from an early date been followed: Frenvli v. Hoicard
(1814), 3 Bibb. 301; Bifjus v. Kouiis (1838), 7 Dana 405; HUiiiin<;
v. Broirn (1870), 7 Bush. 164. Section 30 of the Civil Code of
Practice is as follows:

Upon affidavit of a defendant before answer, in an action
upon contract, or for the recovery of personal property, that a
person who is not a party to the action, without collusion with
him, makes a claim to the subject of the action, and that the
affiant is ready to pay or dispose thereof as the Court may direct,
the Court may make an order for the safe-keeping of the subject
of the action, or for its payment or deposit in court, or for its
delivery to such person as the Court may direct, and an order
requiring such alleged claimant to appear in a reasonable time
and maintain or relinquish his claim against the defendant, and,
in the meantime, stay the proceeding. If such alleged claimant,
being served with a copy of the order, fail to appear, the Court
may declare him barred of all claim in respect to the subject of
the action against the defendant therein. If he appear he shall
be allowed to make himself defendant in the action, in lieu of
the original defendant, who shall be discharged from all liability
to either of the other parties in respect to the subject of the
action, upon his compliance with the order of the Court for the
payment, deposit, or delivery thereof.

Louisiana.—The principles applicable to bills of interpleader
in equity are recognized by the Courts of this State: Louisiana
v. Clark (1883), 16 Fed. Rep. 20; Freylian v. Berry (1897), 49 La.
Ann. 305. There is no statutory interpleader, see Morris v. Cain
(1883), 35 Lou. Ann. 759, as to the remedy by a proceeding in
the nature of a bill of interpleader.

Maine.—Bills of interpleader are made use of, Gardiner v.

Emerson (1898), 91 Me. 530. There is no interpleader statute.
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Manitoba.—The Queen's Bench Act, 1895.

Section 39 (5). In case of an assignment of a debt or other
chose in action, if the debtor, trustee or other person, liable in

respect of the debt or chose in action, shall have had notice that
such assignment is disputed by the assignor or any person
claiming under him, or of any other opposing or conflicting

claims to such debt or chose in action, he shall be entitled if he
think flt to call upon the several persons making claim thereto

to interplead concerning the same.
Rule 894. Relief by way of interpleader may be granted («)

When the person seeking relief (hereinafter called the applicant)

is under liability for any debt, money, goods or chattels, for or

in respect of which he is or expects to be sued by two or more
parties (hereinafter called the claimants) making adverse claim
thereto. (/;) Where the applicant is a sheriff or other officer

charged with the execution of process by or under the authority
of the Court, and claim is made to any money, goods or chattels,

taken or intended to be taken in execution under any process,

or under a writ of or order for an attachment, or to the proceeds
or value of any such goods or chattels by any person other

than the person against whom the process issued, or by any
landlord for rent, or by any second or subsequent judgment or
execution creditor claiming priority over any previous judgment
or execution process or proceeding, or by the party against whom
the process was issued claiming that such goods or chattels are

exempt from such seizure or sale. Such application may be
made within thirty days after receipt of notice of such claim,

and net later unless allowed by a Judge on special grounds.
895. The applicant must satisfy the Court or a Judge by

affidavit or otherwise: («) That the applicant claims no interest

in the subject matter in dispute other than for charges or costs;

and (h) That the applicant does not collude with any of the
claimants; and (r) That the applicant is willing to pay or
transfer the subject matter into Court or to dispose of it as
the Court or a Judge may direct.

896. The applicant shall not be disentitled to relief by reason
only that the titles of the claimants have not a common
origin, but are adverse to and independent of one another.

897. Where the applicant is a defendant application ?or

relief may be made at any time after service of the statement of

claim.
898. The applicant may make a motion calling on the

claimants to appear and state the nature and particulars of their

claims and either to maintain or relinquish them.
899. If the application is made by a defendant in an action

the Court or a Judge may stay all proceedings in the action.

900. If the claimants appear on the motion the Court or a
Judge may order either that any claimant be made a defendant
in any action already commenced in respect of the subject matter
in dispute in lieu of or in addition to the applicant, or that an
issue between the claimants be stated and tried, and in the latter

case may direct which of the claimants is to be plaintiff and
which defendant.

901. A Judge may take evidence upon and dispose of the
merits of any such claim in Chambers, and subject to appeal



MANITOBA. 369

decide the same in a summary manner and on such terms
as may be just.

902. Where the question is a question of law, and the facts

are not in dispute, the Court or a Judge may either decide the
question without directing the trial of an issue or order that a
special case be stated for the opinion of the Court.

903. If so ordered any interpleader issue may be tried by
a jury, in which case the order shall set out upon whose appli-

cation trial by jury has been directed; and such party shall pay
the jury fee required by section 74 of the Jury Act and file the
receipt therefor with the record, otherwise a Judge may, and
when the case is called on for trial the presiding Judge shall,

except for special reasons, strike out the provision for trial by
jury.

904. An interpleader issue tried in a County Court shall be
subject to appeal to the same extent, and subject to the same
provisions, as any ordinary cause in a County Court.

905. Interpleader applications made by a sheriff and arising
in respect of writs issued to him from a County Court, shall be
made in the same manner, and shall be subject to the same
rules, and shall be made to the same Judge or Court as if such
writs were issued out of the Court of Queen's Bench.

906. Subject to appeal or motion, the judgment or verdict
in any interpleader issue, and the decision or order of the
Judge in a summary manner, shall in all cases be final and con-
clusive upon the parties and all persons claiming by, from or
under tliem.

907. If a claimant having been duly served with a notice of
motion, calling on him to appear and maintain or relinquish his
claim, does not appear in pursuance of the notice, or having
appeared neglects or refuses to comply with any order made
after his appearance, the Court or Judge may make an order
declaring him and all persons claiming under him forever
barred against the applicant and persons claiming under him;
but the order shall not affect the rights of the claimants as
between themselves.

908. Where goods or chattels have been seized in execution
by a sheriff or other officer charged with the execution of pro-
cess of the Court, and any claimant alleges that he is entitled,

under a bill of sale or otherwise, to the goods or chattels by way
of security lor debt, the Court or Judge may order a sale of the
whole or a part thereof, and direct the application of the pro-
ceeds of the sale in such manner and upon such terms as may
be just.

909. In case a sheriff or other officer applies to the Court or
Judge for relief by Interpleader proceedings, and any execution
creditor declines to join in contesting the claim of the adverse
claimant, the Court or Judge may direct that such creditors shall
be excluded from any benefit which may be derived from the
contestation of such claim.

910. The Court or Judge who tries the issue may, and in
general, unless there is special reason to the contrary, shall
finally dispose of the whole matter of the interpleader proceed-
ings, including all costs not otherwise provided for. Where the
Judge does not dispose of the whole matter he shall give a

M.L.I. 24
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certificate of his finding, from which there may be an appeal
without entry of judgment or further proceeding.

yil. Where in any interpleader proceeding it is necessary or
expedient to make one order in several actions^or matters, such
order may be made by the Court or Judge before whom the
interpleader proceedings may be taken, and shall be entitled in
all such matters or actions, and any such order (subject to the
right of appeal) shall be binding on the parties in all such
actions or matters.

912. In case a sheriff has more than one writ at the suit or
instance of the same or different persons against the same pro-
perty, it shall not be necessary for him to make a separate
application on each writ, or in each action; but he may make
one application, and may make all the persons who are execution
creditors parties to said application, and the Court or Judge
before whom the application is made shall take such proceedings,
and make such order thereon and therein, as if a separate appli-
cation had been made upon and in respect of each writ.

913. In case there are writs or orders from the Court of
Queen's Bench, and one or more County Courts against the same
goods, and whether at the suit or instance of the same plain-
tiff, or of different plaintiffs, the application for such inter-
pleader shall be made to the Court of Queen's Bench or to one
of the Judges thereof, or the Referee In Chambers or a Local
Judge, and such Court, Judge, Referee or Local Judge, shall
dispose of the whole matter, as if all the writs against the
goods had been issued from the said Court, and in such case the
County Court shall have no cognizance or jurisdiction whatever
In the matter.

914. In any such case as in the next preceding two rules
mentioned, the Court or a Judge thereof shall make such order
with respect to staying proceedings on the several writs, or
with respect to directing a sale of the goods or property in
question as may be necessary, and with respect to the final dis-

position or order to be made as to the goods or the proceeds
thereof, and in all other matters whatsoever, as fully as if all

the writs had been issued from the said Court of Queen's Bench.
915. In case an issiie is directed to be tried for the deter-

mination of an adverse claim in respect of property seized or
taken under an order for writ of attachment or writ of execu-
tion, the sheriff (or other officer) to whom such order is deliv-

ered or such writ is directed may tax the costs incurred by
him in consequence of such adverse claim, and may when taxed
serve a copy of the certificate of the same upon each of the par-
ties to the issue; and tne attaching or execution creditor shall

forthwith pay the same to the said sheriff (in default of which
payment a writ of execution may issue to enforce the same),
and if successful upon the issue shall tax such costs among his

costs of the cause.
910. In case of any sucTi proceedings being compromised

between the parties thereto, such costs of the sheriff or other
ofTicor shall be paid by the party, plaintiff or defendant, by
whom the execution or attachment was sued out.

917. In case after the seizure of any property under attach-
ment, or in execution, an Issue is directed, and the propert.v

seized remains, pending the trial of the issue, in the custody of
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the sheriff or other officer who seized the same, the Court from
which the writ or order of attachment or writ of execution
issued, or any Judge tliereof, may make an order for payment
to the sheriff or other officer of such sum for his trouble in and
about the custody of the property as the Court or Judge deems
reasonable, and the sheriff or other officer shall have a lien

upon the property for payment of the same in the event of the

issue being decided against the claimant, but only to the extent

to which such issue shall be so decided.

918. When an issue is directed upon any interpleader appli-

cation the order for tiie same shall set out in detail the names
of the parties to such issue, tlie matter to be tried, and the
description of the goods, money, or property in question. Such
order shall be settled by the Judge. When the order is made a
copy thereof shall be filed, with the affidavits and other papers

filed upon the interpleader application. Such copy of the order

and all affidavits and papers relating thereto shall be forthwith

transmitted to the office of the Court where the trial is to take
place. No formal issue is to be drawn up or used, but the said

copy of the order for issue shall be used instead thereof, and
shall be the record for use at the trial. So soon as the order for

trial of an issue is made all parties thereto shall be liable to

examination in the manner heretofore provided " as to the

examination of parties. No other record shall be entered than

as above provided, but the clerk shall on praecipe filed by either

party set down the issue for trial at the proper sittings.

919. The affidavit of the sheriff or other officer applying for

an interpleader order shall set out a list of the goods and
chattels seized, with the value placed upon them by said sheriff

or other officer, unless where the total value of goods and
chattels seized amounts to the sum of four hundred dollars or

more, in which case such list shall be unnecessary, and only

the fact of such value shall be stated.

920. When goods or chattels are seized under a writ of

execution or a writ of or order for attachment issued out of the

Court of Queen's Bench and an interpleader order is made, in

case the value of the said goods and chattels does not, in the
opinion of the Judge or other person making such order, ex-

ceed the sum oT four hundred dollars, the order directing an
issue to be tried shall direct that the issue shaH be tried in the

County Court of the Judicial Division in which such goods
and chattels, or some part thereof, were seized, or in such other

County Court as the Judge or other person making such order

may direct, and in such case the issue shall be tried in such

County Court.
921. After the order for such issue shall have been settled

and drawn up under the last preceding rule, up to which point

the proceedings shall be carried on in the Court of Queen's
Bench, a copy of the same shall be filed with the Clerk of the
County Court, and thereupon such issue shall become a cause in

said County Court, and all the provisions of " The County
Courts Act " as to the trial of causes therein and appeals there-

from, or any provisions which may at any time be substituted

therefor shall apply to said issue.

922. After such issue shall have been tried and determined
in a County Court, the costs shall be taxed by the clerk of such



372 THE LAW OF INTERPLEADER.

County Court according to the provisions of " The County Courts
Act." The Judge of said County Court shall after reviewing,
and, if necessary, correcting such taxation, indorse upon the
copy of the order for said issue, filed as above provided, the
judgment of said County Court upon said issue, and shall also
certify upon said copy the amount of costs so taxed. The clerk
of the County Court after the time for appealing has expired,
or sooner if the Judge of such County Court shall so order,

shall deliver to the successful party the copy of the order for
such issue so indorsed, who shall file the same in the Court of
Queen's Bench. The provisions of Rule 910 shall not apply to
issues tried under this and the last two preceding rules in a
County Court. All subsequent proceedings in connection with
the order for such issue shall be carried on in the Court of
Queen's Bench.

923. Any common carrier or other bailee of goods and
chattels whether under a special contract or otherwise howso-
ever, upon whom any claim is made to any goods or chattels in
the possession of such carrier or bailee by any one or more
claimants, whether such claims have or have not a common
origin, may either before or at any time after action is brought
by any such claimants respecting the said goods, upon affidavit

showing how the said goods and chattels came into his

possession, the nature and extent of any lien which the said
carrier or bailee has upon the said goods and chattels for ser-

vices rendered and money advanced thereon, if any such claim
exists, and the value or supposed value thereof, also showing
wlTo said claimants respectively are, and the nature (as far as
said carrier or bailee knows) of the claims respectively made to

said goods, and that he, the said carrier or bailee, has good
reason to believe, and does believe, that if he delivers such goods
to either of the claimants he will be sued by the other or others

of them, and that he does not collude with any or either of

the parties claiming possession of said goods and chattels,

apply to any Judge of the Court, or where the value of the

goods does not exceed four hundred dollars to any Judge of a

County Court of the judicial division within which such goods
are at the time of the application, by motion calling upon all

the parties respectively claiming the said goods and chattels to

appear and state the nature and particulars of their respective

claims and to maintain or relinquish the same.
(2) The Judge or County Court Judge in disposing of said

application shall have and exercise all the powers given to a
Judge in interpleader matters.

924. In case any such claimant being duly served with
notice of the said motion does not appear to maintain or

relinquish his claim or right, or refuses to comply with any
order made after appearance, the said Judge may declare him
barred from making or prosecuting his claim against the said

carrier or bailee, saving the right or claim of such party against

the person or party to whom, under the said order, said goods,

or the proceeds thereof may be delivered, and the said Judge

may make such order between the parties to the said applicatlop

as may seem just.

92.^). It shall not be necessary. In order to entitle any such
carrier or bailee to relief by way of Interpleader that he should
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abandon any lawful Hen he may have upon the goods and
chattels which are the subject of such application, and in dis-

posing of said application, the Judge, in the case of any such
lien, may make such order respecting the satisfaction or pay-
ment thereof, and as to the relief asked and sought thereby,
and as to the costs of the parties and the payment thereof, as
the right and justice of the case may require.

970. The Court or a Judge may, in or for the purposes of
any interpleader proceeding, make all such orders as to costs
and all other matters as may be just and reasonable.

33. Every local Judge shall have all the powers of the
Referee in Chambers in respect to all interpleader applications
and all matters incidental thereto, and the disposal of the same
when such application is made by or on behalf of the sheriff of

the judicial district for which such County Court Judge is the
local Judge, whether the action in respect of which the appli-

cation is made was commenced in the judicial district of such
Judge or not. An interpleader application by or at the instance
of a sheriff may in every case be made to the local Judge for

the judicial district which, or part of which, constitute such
sheriff's bailiwick, and such local Judge shall- have the afore-

said powers in reference thereto.

202. When an issue is directed to be tried the order there-
for shall be filed forthwith after it is issued, in the judicial
district in which it is directed to be tried, and thereafter the
proceedings in the issue shall be carried on in the said judicial
district in the same manner as the proceedings in an action
commenced in such judicial district. But the Court or a Judge
may order otherwise, ana may change the place of trial in the
same manner and subject to the same rules as in an action.

In the interior Courts provision is made for interpleader by
bailiffs and other officers. Revised Statutes, 1891, c. 33, ss. 270-

274, The County Courts Act.

Maryland.—In this State bills of interpleader are resorted
to, and the equitable principles of interpleader are followed:
Union Bank v. Kerr (1849), 2 Md. Ch. 460: Kerr v. Union Bank
(1862), 18 Md. 39'6; Otrings v. Rhodes (1886), 65 Md. 408. There
is no statutory provision other than the following.

Where, in a bill of interpleader, some of the defendants are
non-residents, and such non-residents fail to answer, the Court
may order the answers filed by the other defendants to be taken
as the answers of such non-resident defendants, or may as to

such defendants direct testimony to be taken; provided, notice
of the substance and objects of the bill and answers be given,

as in other cases of non-residents. This section to apply to one
or more defendants. Code Art. 16, section 110.

Massachusetts.—Bills of interpleader are employed and the
equitable principles followed: Salishiiri/ v. Toirnsend (1871), 109

Mass. 115; Boston v. f^killinf/s (1882), 132 Mass. 410; National v.

Pinfjreii (1886), 141 Mass. 4il. In 1886 a statutory provision was
adopted, chapter 281.

In all actions in which a liability is admitted by the

defendant and the amount of such liability is not in dispute, if

it appears that such amount is claimed by another party than
the plaintiff, whether by the husband or wife of said plaintiff
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or otherwise, and that the defendant has no interest in the
subject matter of the controversy, the Court in which such
action is pending on the petition of the defendant, which
petition shall give the name and residence of all known
claimants and the amount actually due from the defendant, and
on such notice as the Court may order to the plaintiff and to

such claimants, may order the proceedings to be amended by
making such claimants parties defendant thereto, and thereupon
the rights and interests of the several parties in and to said

amount shall be heard and determined. Such amount may
remain in the hands of the defendant until final judgment, and
shall then be paid in accordance with the order of the Court, or

may be paid into Court to await final judgment, and when so

paid into Court the defendant shall be stricken out as a party

to the action and his liability for said amount shall cease. The
taxable costs of the defendant in such actions shall be in the

discretion of the Court and may be charged upon the fund.

Acts 1890, c. 352. In any action in which recovery of, or the
determination of the title to, property held by a public ware-
houseman or other depositary is sought, if it appears that euch
property is claimed by another party than the plaintiff, whether
by the husband or wife of said plaintiff or otherwise, the Court
in which such action is pending, on the petition of the de-

fendant, which petition sliall give the name and residence of all

known claimants, and on such notice as the Court may order to

the plaintiff and to such claimants may order the proceedings to

be amended by making such claimants defendants therein; and
thereupon the rights and interests of the several parties in and
to such property shall be heard and determined. Such property

may remain in the hands of the public warehouseman
or other depositary until final judgment, and shall then be deli-

vered in accordance with the order of the Court.

Michigan.—There is no statutory enactment on the subject

of interpleader, but bills of interpleader in equity are made use

of: Hchool District v. Wci^ion (1875), 31 Mich. 86; Michigan v.

White (1880), 44 Mich. 25.

Minnesota.—In this State the equitable principles of inter-

pleader are followed: Ciillcn v. Dawson (1877), 24 Minn. 66. While
the Code provision is as follows:

Section 5273. A defendant against whom an action is pend'
ing upon contract or for money, or specific, real or personal pro-
perty, may at any time before answer, upon affidavit that a
person not a party to the action, and without collusion with him,
makes a demand against him for the same money debt or pro-
perty, upon due notice to such person and the adverse party,

apply to the Court for an order to substitute such person in his

place, and discharge the defendant from liability to either party
on his depositing in Court the amount of the debt or money, or
delivering the property or its value to such person as the Court
may direct, and the Court may thereupon make the order and
thereafter the action shall proceed between the plaintiff and per-

son so substituted, and the Court may compel them to inter-

plead. For remarks as to practice, see Hooper v. Batch (1883),

?.1 Minn. 276.
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Mississippi.—The equitable principles of interpleader are fol-

lowed upon bills of interpleader: Yarhoroiif/h v. Thompson (1844), 3

Smed. & M. 2B1; Snodgrass v. Butler (1876), 54 Miss. 45; Whitney

V. CoKdn (1878), 55 Miss. 62G. The Code of 1892 has the follow-

ing provisions:
714. Upon affidavit of a defendant before plea filed in any

action upon contract, or for the recovery of personal property,

that a third party, a resident of this State, without collusion

with him, has a claim to the subject of the action, and
that he is ready to pay or dispose of the same as the Court
may direct, the Court may make an order for the safe keep-
ing or payment, or deposit in Court, or delivery of the
subject matter of the action to such person as it may direct,

and an order requiring such third party to be summoned to

appear in a reasonable time and maintain or relinquish his claim
against the defendant. If such third party, being summoned,
shall fail to appear, the Court may declare him barred of all

claim in respect to the subject of the action against the
defendant therein; but if such third party appear he shall be
allowed to make himself defendant in the action at law instead
of the original defendant, who shall be discharged from all lia-

bility to either of the other parties, in respect to the subject of
the action, upon his compliance with the order of the Court for
the payment, deposit, or delivery thereof. If the claim of such
third party extend to only a part of the subject matter of the
action, similar proceedings may be had respecting the part so
claimed, and the action shall proceed as to the residue as in

other cases.

715. The provisions of the last section shall be applicable
to any action brought against a sheriff or other officer for the
recovery of personal property taken by him under execution or
attachment, or for the proceeds of property so taken and sold by
him; and the defendant in any such action shall have the benefit
of said provisions against the party in whose favour the execu-
tion or attachment issued, by making affidavit that the property,
for the recovery of which or its proceeds the action was brought,
was taken under process, describing it; and in such case the
judgment of the Court shall be framed to effect justice between
the parties according to their rights.

716. If the plaintiff in such execution or attachment be a
non-resident of the State, the summons may be served on his
attorney, and shall have the same effect as if served personally
on the party, or he may be made a party by publication.

2143. When a garnishee by his answer or by affidavit at any
time before final judgment against him, or after such judgment
if he had no such notice before the judgment was rendered,
shall show that he has been notified that another person claims
title to or an interest in the debt or property, which has been
admitted by him or found on a trial to be due or to be in his
possession, the Court shall suspend all further proceedings, and
cause a summons to issue or publication to be made for the
person so claiming to appear and contest with the plaintiff the
right to such money, debt, or property. In such case if the
answer admit an indebtedness, and the garnishee pay the money
into Court, he shall thereupon be discharged from liability to
either party for the sum so paid.
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2144. If the claimant being duly summoned, fail to appear,
the Court shall adjudge the money, debt or property to the
plaintiff. If he appear he shall propound his claim to the money,
debt or property in writing under oath; and the plaintiff may
take issue thereon^ and the same shall be tried and determined as
other issues; and if the issue be found in favour of the plaintiff,

judgment shall be rendered for him against the garnishee, and
also for the costs of the interpleader against the claimant; but
if the issue be found for the claimant, judgment shall be rendered
in his favour against the garnishee, and against the plaintiff for

the costs. When the garnishee has paid money into Court, the
judgment shall direct its payment to the party entitled thereto,

and a judgment therefor shall not go against the garnishee.
For remarks on the Code, see Moore v. Knist (1877), 54 Miss.

642; Horton v. Gnnit (1879), 56 Miss. 406; Eftrinnhaui v. Handy
(1882), 60 Miss. 334; KclUxj v. Freeman (1874), 50 Miss. 127; Morin
V. Bailcu (1878), 55 Miss. 570; Dodds v. (Ireyorii (1883), 61 Miss.

351; Porter v. West (1886), 64 Miss. 548.

Missouri.—In this State th'e equitable principles of inter-

pleader applicable to bills of interpleader are followed: Kring v.

areen (1846), 10 Mo. 195; Hathawai/ v. Foi/ (1867), 40 Mo. 540;

Monks V. Miller (1883), 13 Mo. App. 363; Boyer v. Hamilton (1886),

21 Mo. App. 520. There is no statutory interpleader, although
the term interplead is used in connection with the practice of

intervention. See section 417, Code of 1899.

Montana.—In this State bills of interpleader are resorted to:

Per]:iiis v. din/ (1873). 2 Mont. 15. There is also the following
section in the Code of Civil Procedure (1895).

Section 588. A defendant against whom an action is pending
upon a contract, or for specific personal property, may at any
time before answer upon affidavit that a person not a party to

the action makes against him, and without any collusion with
him, a demand upon such contract or Tor such property, upon
notice to such person and the adverse party, apply to the Court
for an order to substitute such person in his place, and discharge
him from liability to either party, on his depositing in Court the
amount claimed on the contract or delivering the property or
its value to such person as the Court may direct, and the Court
may in its discretion make the order. And whenever conflicting

claims are or may be made upon a person for or relating to per-

sonal property, or the performance of an obligation, or any por-
tion thereof, such person may bring an action against the con-
flicting claimants to compel them to interplead and litigate their

several claims among themselves. The order of substitution may
be made and the action of interpleader may be maintained, and
the applicant or plaintiff be discharged from liability to all or

any of the conflicting claimants, although their titles or claims
have not a common origin, or are not identical, but are adverse to

and independent of one another.

Nebraska.—The following are the provisions relating to

Interpleadfr in the Code of Civil Procedure, 1895:

Section 48. Upon the nfTidavit of a dcfondant before answer
in any action upon contract, or for the recovery of personal pro-

perty, that some third party without collusion with him, has or
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makes a claim to the subject of the action, and that he is ready
to pay or dispose of tlie same as the Court may direct, the
Court may make an order for the safekeeping, or for the payment
or deposit in Court or delivery of the subject of the action to
such person as it may direct, and an order requiring such third
party to appear in a reasonable time and maintain or relinquish
his claim against the defendant. If such third party, being
served with a copy of the or3er by the sheriff, or such other
person as the Court may direct, fail to appear, the Court may
declare him barred of all claim in respect to the subject of the
action against the defendant therein. If such third party appear,
he shall be allowed to make himself defendant in the action, in
lieu of the original defendant, who shall be discharged from all

liability to either of the other parties in respect to the subject
of the action, upon his compliance with the order of the Court
for the payment, deposit or delivery thereof.

Section 49. The provisions of the last section shall be
applicable to an action brought against a sheriff or other officer

for the recovery of personal property taken by him under execu-
tion, or for the proceeds of such property so taken and sold by
him. And the defendant in such action shall be entitled to the
benefit of those provisions against the party in whose favour the
execution issued, upon exhibiting to the Court the process under
which he acted, with his affidavit that the property, for the
recovery of which or its proceeds, the action is brought, was
taken under such process.

Section 50. In an action against a sheriff, or other officer,

for the recovery of property taken under an execution, and
replevied by the plaintiff in such action, the Court may upon
application of the defendant, and of the party in whose favour
the execution issued, permit the latter to be substituted as the
defendant, security for the costs being given.

See Hartford Life Annuity Ins. Co. v. Cummings (1897), 50 Neb.
236.

Nevada.—In this State bills of interpleader are made use of:

Orr V. Larcomhe (1879). 14 Nev. 53. The (statutory provision is

headed " When substitution may be made."
Section 3693 (Section 598). A defendant against whom an

action is pending upon a contract, or for specific personal pro-
perty, may at any time before answer, upon affidavit that a per-

son not a party to the action makes against him, and without
any collusion with him, a demand upon the same contract, or for

the same property, upon due notice to such person, and the
adverse party, apply to the Court for an order to substitute such
person in his place, and discharge him from liability to either

party, on his depositing in Court, the amount claimed on the
contract, or delivering the property or its value to such person
as the Court may direct, and the Court may in its discretion

make the order.

New Brunswick.—Statutes 1897, chapter 24, " The Supreme
Court Act."

Section 222. Upon an application of a defendant in any
action made after declaration and before plea, by affidavit or

otherwise, showing that he does not claim any interest in the
subject matter of the suit, or that the same is claimed or
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supposed to belong to some third party, and that he does not in
any manner collude with such third party, a Judge may order
such third party to appear and state the nature and particulars

of, and maintain or relinquish his claim, and upon such order
may hear the allegations as well of such third party as of the
plaintiff, and in the meantime may stay the proceedings in such
action, and may order such third party to make himself

defendant in the same or some other action, or proceed to trial

on a feigned issue, and also direct which of the parties shall be

plaintiff or defendant on such trial, or with the consent of the

plaintiff and such third party, may dispose of the merits of their

claims and determine the same in a summary manner, and make
such other order therein as to costs and all other matters as may
appear just.

Section 223. The decision of a Judge in a summary manner
shall be conclusive against the parties, and all parties claiming
under them.

Section 224. If such third party shall not appear on service

of the order to maintain or relinquish his claim, or shall

neglect to comply with any order made after appearance, the

Judge may declare him and all persons claiming under him to

be forever barred from prosecuting his claim against the original

defendant, his executors or administrators, saving the right of

such third party against the plaintiff, and thereupon may make
such order between such defendant and the plaintiff, as to costs

and other matters, as may appear just.

Section 225. Any such order may be rescinded or altered by
the Court, and in any stage of the proceedings the Judge may
refer the matter to the Court who shall hear and dispose of the
same.

Section 226. In case any claim be made by a person, not
being the defendant, to any property seized by a sheriff under
execution, a Judge upon application of the sheriff made before

or after the return of the process, and before or within a reason-
able time after action brought against such sheriff may make
such order for his relief as shall be just according to the cir-

cumstances of the case; the costs shall be in the discretion of

the Judge.
Section 227. All such orders and decisions may, together

with the declaration in the cause (if any), be entered of record,
and shall have the force and effect of a judgment. If the costs

payable under any such order or decision be not paid within
fifteen days after taxation and demand thereof, execution may
issue therefor.

Section 228. So far as applicable the several provisions of
this Act shall apply to the foregoing provisions relating to
" Interpleading."

Newfoundland has adopted the English interpleader code
as it stood in 1SS3. and the provisions are found in
section 13 (12) of the Judicature Act, 1889, now chapter 50 of
the Revised Statutes of 1892, and in the fifteen rules of Order
XLV. of the same Act.

New Hampshire.—In this State the equitable principles of
Interpleader are followed: Farley v. fildoil (1854), 30 N. H. 354;
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Parker v. Bnrkrr (1860), 42 N. H. 78. There is no statute relating
to Interpleader.

New Jersey.—In this State bills of interpleader are em-
ployed, and the equitable principles of interpleader are followed:
Wcstervelt v. Ackcrman (1835), 2 Green, 325; Blair v. Porter (1861),
13 N. J. Eq. 267; Mount Holly v. Fcrree (1864), 17 N. J. Eq. 117;
Leddel v. >Starr (1869), 20 N. J. Eq. 274; McWhirter V. Halsted
(1885), 24 Fed. Rep. 828. No statutory provision is in force,
other than the following:

That in all cases in which the Court of Chancery shall decree
an interpleader as between the defendants to a bill of inter-
pleader, the said Court shall award to the complainant a counsel
fee commensurate with the service of his counsel in the cause,
to be taxed in the bill of costs and collected therewith. Genl.
Pub. Laws, 1893, chapter 136.

New Mexico has no interpleader statute, and being a juris-
diction which retains the Common Law as the rule of practice
does not know the equitable remedy by bill of interpleader.

New Soutli Wales.—In this colony the English Interpleader
Act of 1 & 2 William IV., c. 58, is in force, and relief under it is
administered by Courts of law. 5 William IV., N. S. W., No. 8.
The English amendments of 1860 have not b'een adopted: Lazarm
V. Harri.s (1888), 9 N. S. Wales L. R. 148. There is also an inter-
pleader provision applying to The Small Debts Court, 10 Vict.
(N. S. W.) No. 10, s. 34.

New York.—The English principles of interpleader in equity
were early adopted: Richards v. Salter (1822), 6 John Ch. 445;
Atkinson v. Manks (1823), 1 Cow. 691; Badeaii v. mxicrs (1830), 2
Pai. 209; Bedell v. Hoffman (1830), 2 Pai. 199; 8haw v. Chester
(1834), 2 Ed. Ch. 405; Shaw v. Coster (1840), 8 Paige 339. These
fundamental principles have ever since been consistently
followed: Beck v. Stephani (1854), 9 How. 193; Crane v. Macdonald
(1890), 118 N. Y. 648. In 1851 the Legislature enacted a provision,
under which a defendant might in certain cases obtain relief by
interpleader.

Section 122. A defendant against whom an action is pending
upon a contract, or for specific, real or personal property, may at
any time before answer upon affidavit that a person not a party
to the action and without collusion with him, makes against him
a demand for the same debt or property, upon due notice to such
person and the adverse party, apply to the Court for an order
tp substitute such person in his place, and discharge him from
liability to either party on his depositing in Court the amount of
the debt, or delivering the property or its value to such person
as the Court may direct, and the Court may in its discretion
make the order.

This was suggested by the English statute of 1 & 2 Wm. IV.
(1831), c. 58. It was amended in 1877, by dropping the right to
give relief in respect of real property, and by allowing inter-
pleader to a defendant in an action of ejectment; and again in
1894, and now stands in the current Code of civil procedure as
follows (see chapter 246, laws, 1894).

Section 820. A defendant against whom an action to recover
upon a contract, or an action of ejectment, or an action to
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recover a chattel is pending, may at any time before answer,
upon proof by affidavit, ttiat a person not a party to the action,

makes a demand against him for the same debt or property,
without collusion with him, apply to the Court upon notice to

that person and the adverse party, for an order to substitute that
person in his place, and to discharge him from liability to either,

on his paying into Court the amount of the debt, or delivering
the possession of the property, or its value, to such person as
the Court directs; or upon it appearing that the defendant dis-

putes, in whole or in part, the liability as asserted against him
by different claimants, or that he has some interest in the
subject matter of the controversy which he desires to assert,

his application may be for an order joining the other claimant
or claimants as co-defendants with him in the action. The Court
may, in its discretion, make such order, upon such terms as to

costs and payments into Court of the amount of the debt, or
part thereof, or delivering of the possession of the property or
its value or part thereof, as may be just, and thereupon the
entire controversy may be determined in the action.

Interpleader will not lie in an action removed from a
Justices' to a County Court: Rundle v. Gordon (1898). 27 App.
Div. N. Y. 452.

New Zealand.—By Act No. 29 of 1882, 46 Vict., this colony
adopted what is in substance the English Judicature Act and
Rules of 1883, so far as they apply to stakeholders. Rules 472

to 479 of The Code of Civil Procedure in the 'Supreme Court of

New Zealand, are in substance, the rules relating to interpleader
contained in the English Order LVII. of 1883.

North Carolina.—In this State the Courts follow the
equitable principles of interpleader: Martin v. Mahcrnj (1828), 1
Deve. 169; Qidnn v. Grcrn (1840), 1 Ired. Eq. 229; see also Deireii
v. White (1871), 65 N. Car. 225, and Munds v. CV/s.s-Wn/ (1887), 98
N. Ca. 558. The following section is contained in the Code of
Civil Procedure.

Section 189. A defendant against whom an action is pending
upon a contract, or for specific, real or personal property, upon
proof by affidavit that a person not a party to the action makes
a demand against him for the same debt or property, without
collusion with him, may at any time before answer, apply to the
Court, upon notice to that person and the adverse party, for an
order to substitute that person in his place, and to discharge
him from liability to either on his paying into Court the amount
of the debt, or delivering the possession of the property or its

value to such person as the Court shall direct The Court in
Its discretion may make such an order.

North Dakota has the following provision under which a
defendant in an action may interplead. Code of Civil Procedure,
1895, section 5240.

A defendant against whom an action is pending upon a con-
tract, or for specific, real or personal property, may at any time
before answer, upon affidavit that a person not a party to the
action, and without collusion with him, makes against him a
demand for the same debt or property, upon due notice to such
person and the adverse party, apply to the Court for an order
to BTibstitute such person in his place, and discharge him from
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liability to either party, on his depositing in Court the amount
of the debt, or delivering the property or its value to such
person as the Court may direct, and the Court may in its discre-

tion make the order.

North-West Territories (Canada).—The Judicature Ordi-
nance, chapter 21 of Consolidated Ordinances, 1898.

Section 19 (5). In case of an assignment of a debt or other
chose in action, if the debtor, trustee or other person liable in

respect of such debt or chose in action shall have had notice

that such assignment is disputed by the assignor, or any one
claiming under him, or of any other opposing or conflicting

claims to such debt or chose in action, he shall be entitled if he
think fit to call upon the several persons making claim thereto

to interplead concerning the same.
Rule 431. Relief by way of interpleader may be granted:—

(1) Where the person seeking relief (hereinafter called the
applicant) is under any liability for any debt, money, goods or
chattels, for or in respect of which he is or expects to be sued
by two or more parties (hereinafter called the claimants) making
adverse claims thereto. (2) Where the applicant is a sheriff or

other officer charged with the execution of process by or under
the authority of the Court, and claim is made to any property
taken or intended to be taken in execution or attachment under
any process, or to the proceeds or value of any such property

by (rt) Any person other than the person against whom the

process issued; (b) Any landlord for rent; (c) Any second or

subsequent execution creditor claiming priority over any
previous judgment, execution, process or proceeding; (d) The
execution or attachment debtor claiming the benefit of any
exemptions from seizure allowed by law.

432. Where a claim is made to or in respect of any goods or
chattels taken in execution under the process of the Court, it

shall be in writing and upon the receipt of the claim the sheriff

or his officer shall forthwith give notice thereof to the execution
creditor, and the execution creditor shall within four days after

receiving the notice give notice to the sheriff or his officer that

he admits or disputes the claim. If the execution creditor

admits the title of the claimant and gives such notice he shall

only be liable to such sheriff or officer for any fees and expenses
incurred prior to the receipt of the notice admitting the claim.

433. Where the execution creditor does not in due time as
directed by the last preceding rule, admit or dispute the title

of the claimant to the goods or chattels, and the claimant does
not withdraw his claim thereto by notice in writing to the
sheriff or his officer, the sheriff may apply for an interplea'der
summons to be issued, and should the claimant withdraw his
claim by notice in writing to the sheriff or his officer, or the
execution creditor in like manner serve an admission of the title

of the claimant prior to the return day of such summons, and
at the same time give notice of such admission to the claimant,
the Judge may in and for the purposes of the interpleader pro-
ceedings, make all such orders as to costs fees, charges and
expenses as may be just and reasonable.

434. The applicant must satisfy the Court or Judge by
affidavit or otherwise: (1) That the applicant claims no interest
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in the subject-matter in dispute, other than for charges or costs;
and (2) That the applicant does not collude with any of the
claimants; and (3) That the applicant is willing to pay or
transfer the subject matter into Court or to dispose of it as the
Court or Judge may direct.

435. The applicant shall not be disentitled to relief by
reason only that the titles of the claimants have not a common
origin but are adverse to and independant of one anotlier.

436. When the applicant is a defendant application for relief

may oe made any time after service of the writ of summons.
437. The applicant may take out a summons calling on the

claimants to appear and state the nature and particulars of
their claims, and either to maintain or relinquish them.

43S. If the application is made by the defendant in an action
the Court or Judge may stay all further proceedings in the
action.

439. If the claimants appear in pursuance of the summons
the Court or a Judge may order either that any claimant be
made a defendant in any action already commenced in respect

to the subject matter in dispute in lieu of or in addition to the
applicant, or that an issue between the claimants be stated and
tried, and in the latter case may direct which of the claimants
is to be plaintiff and which defendant, as also the time and
place for the trial of such issue.

440. The Judge may if it seems desirable so to do, dispose

of the merits of their claims, and decide the same in a Gum-
mary manner and on such terms as may be just.

441. When the question is a question of law, and the facts

are not in dispute, the Judge may either decide the question

without directing the trial of an issue, or order that a special

case be stated for the opinion of the Court. If a special case is

stated, the provisions herein relating to special cases shall as

far as applicable, apply thereto.

442. If a claimant having been duly served with a summons
calling upon him to appear and maintain or relinquish his

claim, does not appear in pursuance of the summons, or having
appeared neglects or refuses to comply with any order made
after his appearance, the Court or Judge may make an order
declaring him, and all persons claiming under him, for ever
barred against the applicant, and persons claiming under him,
but the order shall not alfect the rights of the claimants as

between themselves.
443. Subject to the provisions of this order an appeal Bhall

lie to the Court in banc, from the decision of the Court or a
Judge in any interpleader proceeding, but subject to such appeal

the decision of the Court or Judge shall be final and conclusive

against the claimants and all persons claiming under them.
444. When goods and chattels have been seized in execution

or under attachment, by a sheriff, and any claimant alleges

that he is entitled under a liill of sale, or otherwise to the same
by way of security for debt, the Judge may order the sale of

the whole or a part thereof, and direct the application of the
proceeds of the sale in such manner and upon such terms as

may be just.

445. The rules of Court in respect to discovery and inspec-
tion shall, with the necessary modifications, apply in inter-
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pleader proceedings, and the Judge before whom the proceedings

are had may finally dispose of the whole matter of the inter-

pleader proceedings, including all costs not otherwise provided

for.

446. In case the sheriff has more than one writ, at the suit

or instance of different parties, against the same property, it

shall not be necessary for the sheriff to make separate appli-

cations on such writs or in each case, but he may make one
application, and make all the parties, who are execution credi-

tors parties to the said application; and the Court or Judge

before whom the application is made may make such order

therein, as if a separate application had been made upon and
in respect of each writ.

447. Pending the adjudication of any such claim, the
sheriff may, upon sufficient security being given to him by bond
or otherwise for the forthcoming and delivery to him of the pro-
perty so taken, or the value thereof, when demanded, permit
th':-' Claimant to retain possession of the same until there shall

be final adjudication in respect of the same; but in very such
cpse it shall be competent for the said sheriff or other officer,

at any time he shall see fit, to resume the actual and absolute
pcs?essiou and custody of the said property, notwithstanding
suc?i bond or security. Horses, cattle, sheep, or any perishable
goods, the subject of interpleader, may at the request of either

party, and upon his furnishing sufficient security, or by order of

the Judge, be sold by the seizing officer at public auction to the
highest bidder, giving not less than ten days notice of such sale

unless any of the articles are of such a nature as not to admit
of delay, in which case they may be sold forthwith.

448. The Court or a Judge may in and for the purposes of
any interpleader proceedings, make all such orders as to costs
and all other matters as may be just and reasonable.

Nova Scotia.—Interpleader is governed by Order LVI. of
the Rules of the Supreme Court, 1900, which is almost a verbatim
copy of the corresponding Rules in Order LVII. of the present
English Rules; and by section 19 (6) of the Nova Scotia Judi-
cature Act Revised Statutes. 1900, c. 155, which is the same as
the Ontario section, R. S. O. (1897), c. 51, s. 58 (6). As to the
introduction of interDleader in this Province, see Cooper v.

Myhw (1876), 11 Nova Scotia, 382.

Ohio.—The principles of interpleader in equity have been
followed from an early date: Goddard v. Leech (1833). 1 Wright
476. The Revised Statutes, 1890, contain the following provisions:

Section 5016. Upon affidavit of a defendant before answer,
in an action upon contract, or for the recovery of personal pro-
perty, that a third party without collusion with him, has or

makes a claim to the subject of the action, and that he is ready
to pay or dispose of the same as the Court may direct, the Court

may make an order for the safe keeping, or for the payment or

deposit in Court of the subject of the action, or the delivery

thereof to such person as it may direct, and also an order

requiring such third party to appear in a reasonable time, and

maintain or relinquish his claim against the defendant, and if

such third party having been served with a copy of the order,

by the sheriff, or such other person as the Court may direct,
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fail to appear, the Court may declare him barred of all claim
in respect to the subject of the action against the defendant
therein; but if he appear he shall be allowed to make himself
defendant in the action in lieu of the original defendant, who
shall be discharged from all liability to either of the other
parties in respect to the subject of the action upon his compli-
ance with the order of the Court for the payment, deposit or
delivery thereof.

Section 5017. An officer against whom an action is brought
to recover personal property taken by him on execution, or for

the proceeds of such property sold by him, may upon exhibiting

to the Court the process under which he acted, with his affidavit

that the property was taken or sold by him under such process,

have the benefit of the provisions of the preceding section,

against the party in whose favour the execution issued.

Section 5018. In an action against an officer for the recovery

of property taken under an execution or attachment, the Court

may upon application of the defendant, or of the party in whose
favour the execution or attachment issued, permit the latter to

be substituted as the defendant in such action, security for costs

having been given, or the Court may order such substitution to

be made on application of the officer.

For remarks on the practice under this Code, see Sifford v.

Bcattu (1861), 12 Ohio St. 189; Leslie v. Eastman (1867), 17 Ohio

St.. 158; Morgan v. Spongier (1870), 20 Ohio St. 38; and as to inter-

pleader in Justices' Courts, Geller v. ruchta (1885), 1 Ohio Circuit

Cts. 20.

Oklahoma.—The Statutes of Oklahoma, 1893, contain the

following sections relating to interpleader:—
Section 3915. Upon affidavit of a defendant before answer in

any action upon contract, or for the recovery of personal pro-
perty, that some third party without collusion with him, has or

makes a claim to the subject of the action, and that he is ready
to pay or dispose of the same as the Court may direct, the Court
may make an order for the safe keeping or for the payment or

deposit in Court, or delivery of the subject of the action, to such
persons as it may direct, and an order requiring such third

party to appear in a reasonable time and maintain or relinquish

his claim against the defendant. If such third party, being
served with a copy of the order by the sheriff or such other
person as the Court may direct, the Court may declare him
barred of all claim in respect to the subject of the action against
the defendant therein. If such third party appear he shall be
allowed to make himself defendant in the action in lieu of the
original defendant, who shall be discharged from all liability

to either of the other parties in respect to the subject of the
action upon his compliance with the order of the Court for the
payment, deposit or delivery thereof.

Section 3916. The provisions of the last section shall be
applicable to an action bro>ight against a sheriff or other officer
for the recovery of personal property taken by him under
execution, or for the proceeds of such property so taken and sold
by him, and the defendant in any such action shall be entitled
to the benefit of those provisions against the party in whose
favour the execution Issued, upon exhibiting to the Court the
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process under which he acted, with his affidavit that the pro-

perty for the recovery of which or its proceeds the action is

brought, was talten under such process.

Section 3917. In an action against a sheriff or other officer,

for the recovery of property taken under an execution and re-

plevied by the plaintiff in such action, the Court may upon appli-

cation of the defendant and of the party in whose favour the

execution issued, permit the latter to be substituted as defendant
security for the costs being given.

Section 3919. In ail cases of interpleader costs may be ad-

judged for or against either party as in ordinary cases.

See aaodricli v. Willldiiison (1899), 63 P. 974.

Ontario.—The enactments in Ontario are founded mainly
on the English provisions. The English Act of 1831 was adopted
in Upper Canada in 1843, 7 Vict., chapter 30. The present law
is found in some scattered statutory sections and the following

rules of The Rules of Practice and Procedure of the Supreme
Court, revised and consolidated in 1897:—

1102. In Rules 1103 to 1128, (a) " Execution," " writ " and
" writ of execution," shall include an " order of attachment
under The Absconding Debtor's Act, and rules 1058 to 1066."

(h) " Execution creditor " shall include " attaching creditor."

(r) " Sheriff " shall mean, a sheriff, coroner, elisor, or other

officer charged with the execution of any writ or process of the

High Court, or of a County Court in cases where Rule 1123

applies.

1103. Relief by way of interpleader may be granted: (a)

Where the person seeking relief (hereinafter called the appli-

cant is under liability for any debt, money, goods or chattels,

for or in respect of which he is, or expects to be sued by two
or more persons (hereinafter called the claimants) make adverse
claims thereto; (h) Where the applicant is a sheriff and claim
Is made to any money, goods or chattels, lands or tenements,
taken or intended to be taken in execution under a writ of

execution, or to the proceeds or value thereof, by any person
other than the person against whom the process issued.

1104. The applicant shall satisfy the Court or a Judge by
affidavit or otherwise: («) That he claims no interest in the

subject matter in dispute, other than in respect of a lien or for

charges or costs; (h) That he does not collude with any of the

claimants; and (e) That he is willing to pay or transfer the

subject matter into Court, or to dispose of it as the Court or

a Judge may direct.

1105. The applicant shall not be disentitled to relief by
reason only that the titles of the claimants have not a common
origin but are adverse to and independent of one another.

1106. Where the applicant is a defendant, application for

relief may be made at any time after service of the writ of

summons, and the Court or a Judge may stay all proceedings in

the action.

1107. The applicant may make a motion calling on the
claimants to appear and state the nature and particulars of

their claims, and either to maintain or relinquish them.

1108. Where a claimant does not appear on the motion after

having been served with a notice of motion calling on him to

M.L.I. 2S
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appear and maintain or relinquish his claim, or, having appeared
neglects or refuses to comply with any order made thereafter,

the Court or a Judge may make an order declaring him and all

persons claiming under him to be forever barred as against the
applicant and all persons claiming under him, but the order
shall not affect the rights of the claimants as between them-
selves.

1109. Where the claimants appear on the motion, the Court
or a Judge may order that any claimant be made a defendant
in any action already commenced in respect of the subject
matter in dispute in lieu of or in addition to the applicant, or
that an issue between the claimants be stated and tried, and in

the latter case may direct which of the claimants shall be plain-

tiff and which defendant.
1110. The Court or a Judge may with the consent of both

claimants or on the request of any claimant, if having regard to

the value of the subject matter in dispute, it seems desirable so

to do, dispose of the merits of their claims, and subject to

appeal, decide the same in a summary manner and on such
terms as may seem just.

1111. Where the question is one of law, and the facts are
not in dispute, the Court or a Judge may decide the question
without directing the trial of an issue, or order that a special

case be stated for the opinion of the Court.
1112. Where goods or chattels have been seized in execu-

tion by a sheriff, and any claimant alleges that he is entitled

under a bill of sale or otherwise to the goods or chattels by
way of security for debt, the Court or a Judge may order a sale

of the whole or a part thereof, and direct the application of

the proceeds of the sale in such manner and upon such terms
as may seem just.

1113. Where a sheriff applies for relief by interpleader and
any execution creditor declines to join in contesting the claim
of the adverse claimant, the Court or Judge may direct that
such creditor shall be excluded from any benefit which may be
derived from the contestation of the claim.

1114. The Court or Judge who tries the issue may finally

dispose of the Interpleader proceedings including all costs not
otherwise provided for.

1115. When a sheriff finds property in the possession of a
debtor against whose property he has a writ or other process in

his hands, and a claim is set up to such property by or on
behalf of a third person who is out of possession, or is in joint

possession with the debtor, the claim of such third person shall

be made in writing, and upon receipt thereof the sheriff shall

forthwith give notice thereof to the execution creditor according
to Form 'No. 72, and the execution creditor shall within seven
days thoroafter, give notice to the sheriff according to Form
No. 73, that he admits or disputes the claim. If the execution
creditor admits the title of the claimant and gives notice as
directed by this rule, he shall only be liable to such sheriff for
fees and expenses incurred before the receipt of the notice
admitting the claim, and no action shall be brought against the
sheriff in respect of the seizure of the property.

niR. Where the execution creditor does not in due time as
directed by rule 1115 admit or dispute the title of the claimant
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to the property, and the claimant does not withdraw his claim

thereto by notice in writing to the sheriff, the sheriff may apply

for relief by interpleader; and if the claimant withdraws his

claim by notice in writing to the sheriff or the execution creditor

serves an admission of the title of the claimant after the return

day of such notice of motion, and at the same time gives notice

of such admission to the claimant, the Court or Judge may
make all such orders as to costs, fees, charges and expenses, as

may seem just.

1117. Where it is necessary or expedient to make one order
in several actions or matters, the order may be made and shall

be entitled in all such actions or matters, and (subject to the
right of appeal) shall be binding on all the parties.

1118. In case a sheriff has more than one writ of execution
against the same property, he shall not make a separate appli-

cation on each writ or in each action; but he may make one
application and may make all the execution creditors parties.

lil9. Where there are writs from several Courts, Including

the High Court and one or more County Courts, or including

the High Court and one or more Division Courts, against the
same property, whether on behalf of the same plaintiff or of

different plaintiffs, the application for interpleader shall be
made to the High Court or a Judge thereof; and such Court or

Judge shall dispose of the whole matter as if all of the writs

against the property had been issued from the said Court.

1120. (1) Where an issue is directed to be tried the costs of
the sheriff incurred in consequence of the adverse claim, shall
be a first lien or charge upon the moneys or goods which may
be found in the issue to be applicable upon the execution.

(2) In addition and without prejudice to the said lien or
charge the sheriff may after the is'sue has been directed to be
tried, tax such costs and may serve a copy of the certificate of
taxation upon each of the parties to the issue and the
successful party upon the issue shall tax such costs as part of

his costs of the cause, and upon receipt thereof shall pay over
the same to the sheriff, unless he has been previously paid. (3)

Where after the service of the certificate the party succeeding
upon the issue neglects or refuses to tax such costs, the sheriff

may obtain an order that the successful party shall pay the

same. (4) Where the proceedings are compromised between
the parties thereto, the costs of the sheriff shall be paid by the

party by whom the execution was issued.

1121. Where after the seizure an issue is directed and the
property seized remains, pending the trial of the issue, in the
custody of the sheriff who seized the same, the Court or Judge
m.ay make an order for the payment to the sheriff of such sum
for his trouble in and about the custody of the property as the
Court or Judge deems reasonable: and the sheriff shall have a
lien upon the property for payment of the same in the event of
the issue being decided against the claimant to the extent to
which such issue shall be so decided.

1122. The Court or a Judge may in or for the purposes of an
interpleader proceeding make all such orders respecting the
satisfaction or payment of any lien or charges of the applicant,
and as to costs and all other matters as may be just and
reasonable.
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1123. Relief by interpleader may be granted in the County
Courts. (1) Where the person seeking relief

.
(hereinafter

called the applicant) is under liability for any debt, money,
goods or chattels, for or in respect of which he is or expects to

be sued by two or more persons (hereinafter called the
claimants) making adverse claims thereto; and in such case (a)

Where the applicant is being so sued in a County Court the
application may be to the Judge of the County Court in which
the action is pending; and (b) Where the applicant is not being
so sued and the debt, money, goods or chattels in question do
not exceed in value $200, the application may be to the Judge
of the County Court of the county in which the applicant
resides, or in which the money, goods and chattels are situate.

(2) Where the applicant is a sheriff and claim is made to any
money, goods or chattels taken, or intended to be taken in
execution under a writ of execution, or to the proceeds or value
thereof by any person other than the person against whom the
writ was issued, and in such case the application may be made
to the Judge of the County Court of the county in which such
money, goods or chattels are so taken, or intended to be taken,
notwithstanding that the writ may have been issued from
another County Court, or that writs may have been issued from
two or more County Courts.

1124. All subsequent proceedings shall be had and taken in
the County where the application is matle; but the Judge to
whom the application is made may order that the subsequent
proceedings be had and taken in any other County, if that
course seems just and more convenient.

1125. Where the amount claimed under or by virtue of writs
of execution, in the sheriff's hands, issued out of one or more
Courts, does not exceed the sum of $400, exclusive of interest
and sheriff's costs, or when the goods seized are not, in the
opinion of the Judge, or other person making the order of the
value of more than $400, the order directing an issue to be tried
may direct that the issue shall be drawn up and tried in the
County Court of the county in which the issue would, under
the provisions of Rule 1124, be tried, and in such case the issue
shall be drawn up, filed and tried in the County Court, and all

subsequent proceedings therein up to and inclusive of judgment
and execution shall be had and taken in the County Court,
which shall, where any of the writs of execution were issued out
of the High Court, have jurisdiction in the premises as fully as
though the same had issued out of the County Court. (2) Where
an application is made for an order under this rule upon the
ground that the goods seized are not of the value of more than
$400, a list of the goods and of the value placed upon them Bhall

be set out in the affidavits upon which the application is based.

1126. Where the amount of the execution or the value of the
goods does not exceed $100, the issue may be directed to be
tried in a Division Court and thereafter all proceedings shall

be carried on in such Court.
1127. The proceedings for and relating to the order for costs

and for obtaining money out of Court when the same has been
paid into Court by the sheriff and for such other purposes as
may he nocossary. may, in the cases provided for In the rules
1125 and 112G, 1)0 taken either in the original cause or before the
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Judge of the County Court or Division Court, as the case may
be, who tried the issue, and he shall have power and authority
to make such order in the premises as a Judge has heretofore
had in such cases.

1128. In respect of all such proceedings had in the County
Court or Division Court, the costs and disbursements shall be

taxed upon the County Court or Division Court scale.

e. (e) " Action," as defined by section 2 of The Judicature

Act, 1895, shall include proceedings for relief by interpleader

under Rules 1102 to 1128.

45. (1) The Judge of every County Court other than the

County Court of York, shall in interpleader proceedings where
the goods in respect of which interpleader is sought are situate

in his county, have concurrent jurisdiction with, and the same
power and authority, as the Master in Chambers at Toronto.

49. (1) Every Local Master who does not practise as a

barrister or solicitor, and who has not taken out certificates to

practise, shall, in addition to his other powers as local Master,

have in interpleader proceedings, when the goods in respect of

which the interpleader is sought are situated in his county,

concurrent jurisdiction with and the same power and authority

as, the Master in Chambers, in all proceedings now taken in

Chambers at Toronto.
162. (3) Service out of Ontario of a petition or notice of

motion in interpleader proceedings may be allowed by the Court
or a Judge.

377. Where an issue is directed to be tried it shall as soon
as settled, be filed with the proper officer of the county in which
it is directed to be tried, and thereafter, unless otherwise
ordered, the proceedings in the issue shall be carried on in the
same manner as the proceedings in an action commenced in

such county.

The following are Statutory Provisions:

In case of an assignment of a debt or other chose in action,
if the debtor, trustee or other person, liable in respect of the
debt or chose in action shall have had notice that such assign-
ment is disputed by the assignor or any one claiming under
him, or of any other opposing or conflicting claims to such
debt or chose in action, he shall be entitled, if he thinks fit, to
call upon the several persons making claim thereto to interplead
concerning the same. (The Judicature Act, R. S. O. 1897, c. 51,

s. 58 (6).

(1) A sheriff shall not without written instructions and a
bond, as hereinafter mentioned, be obliged to seize property
which is in the possession of a third party claiming the same,
and not in the possession of the debtor against whose property
the writ or other process was issued. (2) The written instruc-
tions to be delivered to the sheriff shall specify the goods and
chattels in such a way as to enable the sheriff to identify the
same as the goods and chattels intended. (3) The bond is to

be a bond of indemnity to the sheriff and his assigns, with two
suflScient sureties, who are to justify in double the supposed
value of the property, such supposed value to be stated in an
affidavit by the creditor or his solicitor or agent, and attached
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to the bond. (4) The bond is to be assignable to the claimant,
and is to be conditioned that the parties executing the same
will be liable for the costs and expenses which the sheriff or
claimant may be put to by the seizure or subsequent dealings
with the property, including the interpleader suit (if any), and
which he does not recover from other persons who ought to

pay the same. (5) In case the sheriff is not satisfied with the
bond offered the matter in difference is to be determined and
disposed of by a Judge. (6) Damages claimable shall be the

same as before the passing of this Act. (7) Nothing in this

section shall be construed to limit the right of the sheriff to

apply for relief by interpleader under the present law and the

practice of the Courts. (The Execution Act, R. S. O. 1897, c.

77, s. 22.)

(3) The two preceding sub-sections (regulating the division
of moneys made on execution) shall not apply to any moneys
received by a sheriff as the proceeds of a sale of property by him
under an interpleader order; but upon the determination of

the interpleader issue in favor of the creditors, the moneys
whether in the sheriff's hands or in Court pending the trial of

the issue, shall be distributed by the sheriff among the creditors

contesting the adverse claim. (4) Where proceedings are taken
by the sheriff or other officer for relief under any provisions

relating to interpleader, those creditors only who are parties

thereto and who agree to contribute pro rata (in proportion to

the amount of their executions or certificates) to the expense
of contesting any adverse claim, shall be entitled to share in

any benefit which may be derived from the contestation of such
claim so far as may be necessary to satisfy their executions or

certificates. The Court or Judge may direct that one creditor
shall have the carriage of the interpleader proceedings on behalf
of all creditors interested, and the costs thereof, as between
solicitor and client, shall be a first charge upon the moneys or
goods which may be found by the proceedings to be applicable
upon the executions or certificates. (5) " Adverse claim " in the
next preceding sub-section shall mean any claim to contest
which an interpleader issue is directed; and upon any inter-

pleader application the Court or Judge shall have a discretion to

allow to other creditors who desire to take part in the contest,

a reasonable time in which to place their executions in the
sheriff's hands, upon such terms as to costs and otherwise as

may be just and reasonable. (The Creditor's Relief Act, R. S. O.

1897, c. 78, s. 4 (3), (4), (5).)

A certificate under this Act shall in interpleader proceed-
ings be deemed to be an execution. (The Creditor's Relief Act,
R. S. O. 1897, c. 78, s. 9 (3).)

The County Courts shall have jurisdiction in interpleader
matters, as provided by the rules resppcting interpleader. (The
County Courts Act. R. S. O. 1897, c. 55, s. 23 (6).)

An appeal shall also lie to a Divisional Court of the High
Court of Justice from every decision or order made by a Judge
of a County Court sitting in Chambers under the provisions of

the law relating to interpleader proceedings, provided always
that the decision or order ts in its nature final and not merely
interlocutory. (The County Courts Act, R. S. O. 1897, c. 55, s.

52 (D.)
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The settlement of conflicting claims anA applications in
respect of a number of special matters are provided for in several
Canadian statutes as follows: Conflicting applications for
patents (Revised Statutes of Canada, 1886, c. 61, s. 19). Con-
flicting applications for copijrujM (R. S. C. (1886), c. 62, b. 19).
Conflicting claims for renixtnj of u ,shij) (R. S. C. (1886), c. 72,

ss. 12, 13). Claims by two or more persons to a icreck com-
prising cargo, stores, tackle, etc. (R. S. C. (1886), c. 81, s. 33).

Claims to compensation for land taken bi/ railicaijH (51 Vict.

Canada, c. 29, ss. 167, 168). Claims to compensation for land
taken by the Crown t52 Vict. Canada, c. 13, ss. 25-28). Claims
lo trade marks (53 Vict. Canada, c. 14, s. 1).

Interpleader in the Ontario Division Courts.

(1) Introductory.

At Kingston, Ontario, on August 27th, 1841, was passed the
Act 4 & 5 Vict. c. 53, which made provision for the recovery of-
small debts, in what was then known as Upper Canada. This
enactment is now known as " The Division Courts Act."
In 1850 a section was introduced (s. 102, 13 &, 14 Vict. c. 53),
which gave bailiffs relief by interpleader when claims were
made to goods taken in execution by persons other than the
debtor. This was almost a transcript- of a similar provision in
the English County Court Act, passed in 1846 (9 & 10 Vict. c.

96, s. 118).

The present special provisions governing interpleader in the
Division Courts are sections 154 (2), and 277 of Revised Statutes
(1897), chapter 60, and Division Court Rules Numbers 32 to 37,
77, 154 {b), and 290 (?;), (c). Interpleader in this Court is to a
considerable extent governed by the cases on sheriff's inter-
pleader. There are also several omnibus clauses which make the
Rules of Law, and the principles of practice, in the High Court,
apply to matters within the jurisdiction of the Division Courts.

Section 312 of the Division Courts Act enacts that in any
case not expressly provided for by that Act, or by the Rules
thereunder, the County Judges may in their discretion, adopt
and apply the general principles of practice in the High Court
to actions and proceedings in the Division Court.

Section 75 provides that with regard to all causes of action
within the jurisdiction of the Division Courts, such Courts shall
have power to grant and shall grant such relief, redress, or
remedy, or combination of remedies, in as full and ample a
manner, as might and ought to be done in the like case by the
High Court. {iSpeers v. Dagycrs (1885), 1 C. & E. 503.)

Section 59 of the Ontario Judicature Act provides, that the
rules of law enacted by that Act, are to be in force and to
receive effect in all Courts whatsoever in Ontario, so far as the
matters to which such rules relate shall be respectively
cognizable by such Courts.

One of the rules of law enacted by the Judicature Act,
section 58 (5), is, that a debtor, trustee, or other person, may
interplead when the debt or chose in action has been assigned
and conflicting claims are made. It is only, however, in cases
not expressly provided for by the Division Courts Act and Rules
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that the County Judges may in their discretion adopf and apply

the general principles of practice in the High Court, to actions

and proceedings in the Division Courts {Vlarke v. ihicdonald

(1883), 4 Ont. 310.)

There is no special provision for interpleader by an ordinary

stakeholder in the Division Courts. The effect of section 112

of the Act, may be, to give such relief to a defendant in an
action. Thus, a Division Court Judge may, at any time after

action commenced, upon the application of either party, and
upon such terms as may appear just, order that the name of

any party who ought to have been joined in the action as a de-

fendant, shall be added as a party defendant (sub-section 1);

and if it shall appear to the Judge either before, or at the trial

of an action, that any party ought to be added as a party de-

fendant in order that the Court may settle all rights and ques-

tions involved in the action, the Judge may order such persons

to be added accordingly (sub-section (2), see also Rule 211).

Under these provisions a defendant in the Division Court

claiming no interest in the subject matter, and showing that a

third party is also claiming the same property, may properly

ask the Judge to have the third party so claiming brought in

as a defendant.

If the defendant in a Division Court suit be a debtor,

trustee, or other person liable in respect of a debt or chose in

action, there would seem to be jurisdiction under sections 58 (5)

and 59 of the Judicature Act, to allow such a defendant relief

by interpleader, when conflicting claims are made to the debt
or chose in action.

In garnishee proceedings, if it is claimed that the debt
sought to be attached belongs to any third person, or that such
person has a lien or charge on it, the Judge may order
such third person to appear and state the nature and parti-
culars of his claim; the Judge shall also give such decision
between all parties as he shall consider just, and may bar
the claim of such third person in whole or in part, or make such
order with respect to the lien or charge, and as to costs, as he
shall think just and reasonable. (Rule 77.)

(2) Bailiff's Duty hcforc Intcrpicadino.

When a Division Court bailiff has seized property under an
execution or attachment, as belonging to a judgment or
absconding debtor, and flnds that there is an incumbrance or

lien upon the property, or that a claim lias been mr>dt» thereto

by a landlord for rent, or by a person not being the party

against whom the process issued, it is the duty of the bailiff

forthwith to notify the party who issued the process of such
incumbrance, lien or claim. (Rule 35 (/).)

If the party issuing the process insists upon the bailiff

maintaining such seizure, he must deposit with the clerk a suffi-

cient sum of money to indemnify the clerk p.nd the bailiff

agairst their costs of an interpleader. If he neglect or refuse

to do this, the bailiff may in his own discretion abandon the

seizure, and the party wlio issued the process will be barred

unless the Judge shall otherwise order. (Rule 35 (f).)
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(3) When a Bailiff may Interplead.

The applicant for relief by interpleader in the Division
Courts is the officer charged with the execution of the procerfs
of the Court; section 277 (1)—An interpleader summons is issued
for the protection of the bailiff, and he is entitled to the pro-
tection which it was intended the statute should give him.
(OlipJiant V. Le-slie (1865), 24 U. C. Q. B. p. 404.)

The subject matter must consist of goods or chattels, pro-
perty or security, taken in execution or attachment under the
process of a Division Court, or the proceeds or value thereof.
Goods or chattels includes cattle, sheep, and other animals, money
and money's worth; section 277 (1), Rule 2 (2)—There must be a
taking in execution by the bailiff, because there is no lien on a
debtor's goods until the bailiff actually seizes. {Watts v. Howell
(1861), 21 U. C. Q. B. 259; CuUuden v. McDoicell (1859), 17 U. C.

Q. B. 359). The bailiff should be in possession of the subject
matter when he applies for a summons, or have an equivalent
in security or money; although where a claimant had replevied
the goods the bailiff was allowed to interplead. Caron v. Graham
(1859), 18 U. C. Q. B. 315.)

The adverse claim must be made by some person other than
the debtor against whom the process issued; while a landlord
claiming for rent is particularly mentioned as a possible
claimant, 277 (1). If there be no dispute as to the terms of the
letting, and the landlord claims only such rent as sections 278
and 279 of the Act allow him, there will be no need for the
bailiff to interplead. The claim must be something more than
a mere passing one. Thus, when money was in the hands of a
clerk, and a third party notified him not to pay it over but took
no effectual steps to compel payment, it was held that the
notice not to pay gave the third party no right, and the clerk
incurred no hazzard, by refusing to pay attention to it. (l/c-

DonaM v. Reid (1877), 25 Grant, 139.) The claim need not be
in writing nor in any particular form.

If a Division Court bailiff take goods under an execution
against A, and a sheriff claim them under an execution against
B, the sheriff cannot take them, but he may give notice to the
bailiff, and the bailiff may then interplead. (McMaster v. Meakin
(1877), 7 P. R. p. 213.)

The time for making the application is either before or
after an action has been brought against the officer, section 277
(1). The section does not authorize a bailiff, when a claim is

made, to sell the goods and issue an inte'rpleader for the pro-
ceeds, because this would compel the claimant to try his right
merely to such proceeds and deprive him of his goods. (Reid v.

Maednnald (1876), 26 U. C. C. P. 147); it was held in an earlier
case that the interpleader proceedings were not invalid as having
taken place after the sale. {Harmer v. Cowan (1864), 23 U. C.

Q. B. 479.)

(4) The Application and Summons.

The first step after the seizure and claim, and after the
creditor has maHe a deposit with the clerk to cover costs, is

an application by the bailiff for a summons to the clerk of the
Court from which the process issued or to the clerk of the
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Court held for the division in which the seizure was made, at
the option of the bailiff, calling the creditor and the claimant, to

such Court. [Section 277 (1), and Rule 35 ((/), (e).] The appli-

cation sets out the execution, the seizure, the adverse claim,

the value of the property, and the bailiff's request that an
interpleader summons issue to the plaintiff and the claimant.

(See Division Court, Form 4.)

If the bailiff has more then one execution or attachment,

at the suit or instance of different persons against the same
property, it is not necessary for him to make a separate appli-

cation on each execution or attachment, but he may use the

names of such execution or attaching creditors collectively in

such application. (Section 277 (4).)

The clerk next issues a summons calling the execution

creditor and the adverse claimant before the Court out of

which the process issued, or before the Court holden for the

Division in which the seizure under the process was made.

[Section 277 (1).] The clerk should not issue an interpleader

summons until the bailiff has applied for it. Where a clerk did

so, and both parties appeared, and submitted to the jurisdiction,

it was held that the proceedings were not void: Eegina v. Doti/

(1856), 13 U. C. Q. B. 400.

The summons notifies the claimant to appear at the Court,

touching the claim made by him to the property in question,

which has been taken in execution, and that if he fail to estab-

lish his claim the property will be sold, or the money paid,

according to the exigency of the process. He is also notified

that he is required five days after service of the summons to

deliver or leave with the clerk, a particular of the goods

claimed, and the grounds of his claim. (Form 5 to Rules.)

The summons notifies the execution creditor to appear and

maintain his right to have the goods sold to satisfy his claim.

Both parties are notified in the summons that every claim will

be adjudicated upon at the sittings. An interpleader summons
is served on the claimant and creditor, or upon any solicitor or

agent who acts for the claimant or creditor, in such time and

manner, as is directed for service of an ordinary summons to

appear. (Rules 32 and 35 ((/).)

The summons may issue with the names of the execution or

attaching creditors as plaintiffs [section 277 (4)], but on the

return the claimant is made plaintiff (Rule 37).

When the application is made in respect of goods taken In

attachment, the matter is subject to the provisions of the Act
respecting absconding debtors. Revised Statutes, chapter 79,

(Section 277 (1).)

(5) Part i (11 1 II r>^ to he (jirrn hti Chiiniaiit.

The claimant must within five days after the day of service

of the summons upon him, deliver to the bailiff, or leave fit the

office of the clerk of the Court, a particular of any goods or

chattels, property or security, alleged to bo his, and the ground
of his claim, set forth in ordinary and concise language. (Rule

33 and Form 6.)

The claimant should state that he claims the goods and
chattels seized, specifying them, and the grounds of claim, In

ordinary language; the particulars on which the claim is
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grounded, as how acquired, from whom, when, and the con-
sideration paid or to be paid, and that he will maintain and prove
these matters. If any action for the seizure has been com-
menced, this should be stated, and also how the action stands.

When a landlord claims for rent he must show in his parti-
culars the amount claimed, the period for which it is due, the
demised premises, and the terms of the holding. (Tlule 33 and
Form 9.)

It has been held that great strictness should not be exacted
from a claimant in respect of particulars. The test appears
to be. are they calculated to mislead {Ex. p. McFee (1853),
9 Ex. 261). In the following cases the particulars have been
held sufficient:

A claim to the goods, stating that they had been assigned
to the claimant by deed, giving the date and parties, although
it did not appear that the deed was good as against creditors.
{Queen v. L'iclKirds (1851), 2 L. M. & P. 263; 20 L. J. Q. B. N.
S. 350.)

Where it was alleged that the goods and effects in and about
the house and premises of the defendant, situate at North Camp,
seized under the writ of execution, were the property of the
claimants, the trustees appointed by a deed dated, etc., by which
the judgment debtor conveyed all his estate and effects to ihe
claimants absolutely, to be administered for the benefit of all
the creditors, as if he had been adjudicated bankrupt. {Church-
icarden v. Coleman (1866), L. R. 2 Q. B. IS).

Particulars alleging " that by a certain indenture, dated, etc.,
and made between the judgment debtor of the one part, and me
of the other part, the judgment debtor granted and assigned
unto me, all the household goods, furniture, personal estate, and
effects, etc., about his houses, brewery and premises," and claim-
ing all such goods as aforesaid mentioned, which had been
seized under the writ. {Queen v. ^Stapi/ltou (1851), 20 L. J. Q. B.
N. S. 350.)

The following particulars have been held insufficient: A
notice by a claimant, " that the goods are and were my own
property, and not the property of the debtor " {Ex. p. Tanner
(1850), 19 L. J. Q. B. 318.) Particulars describing the property as
the goods and money seized by virtue of the warrant, and the
ground of claim that the goods were the property of the claimant,
and were at the time of seizure in his possession, held insuffi-
cient, although upon appeal the Court was equally divided
(Richardson v. Wright (1875), L. R. 10 Ex. 367).

When the claimant claims damages from the creditor, or
from the bailiff, for, or in respect of the seizure of the property,
he must, in the particulars of his claim to the goods, state the
amount he claims for damages and the gi'ounds upon which he
claims such damages. (Rule 35 {a), Form 7.)

(6) Particulars to he Delivered hi/ Creditor.

Where a creditor claims damages against a bailiff arising
out of the execution of any process, he must five clear days
before the day upon which the interpleader is to be tried,
deliver to the bailiff a notice of such claim, stating the amount
and the grounds for the claim. (Rule 35 (&), Form 8.)
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(7) iSubject Hatter pending Interpleader.

When the adverse claim is made the bailiff has either got
the goods he seized, or their proceeds if he has sold them. If

he has the money he should pay it into Court, where it Is

retained by the clerk unfil the claim has been adjudicated upon
(Rule 33 J.

If the claimant desire possession of the property seized,

the bailiff must re-deliver it to him, upon his depositing With
the bailiff the value of the property, or the amount of the

execution, whichever is least. If there be any disagreement as

to the value of the property, the matter will be decided by
the clerk or the judge. The deposit is then paid by the bailiff

into Court, to abide the decision of the Judge upon the claim.

(Rule 35 (9).)

If the goods be of a perishable nature, or if they are cattle

and require food and keep, or if for any other just and sufficient

cause it may appear proper to sell at once, th6 Judge may upon
the application of any party make such order as he may think
reasonable for the sale by the bailiff or by any person named in

the order (Rule 36).

If the claimant wish to prevent a sale he may deposit

with the bailiff the value of the property, to be fixed bv
appraisement in case of dispute; or the sum which the bailiff

shall be allowed to charge as costs for keeping possession until

a decision can be obtained. In default of the claimant so doing

the bailiff sells the goods, as if no such claim had been made,
and pays into Court the proceeds to abide the final decision of

the matter. (Rule 37, and see Cramer v. Mattheirs (1881). 7 Q.

B. D. 425). If the claimant do not prevent a sale by paying in

the value of the goods and the bailiff sells, the claimant succeed-

ing cannot recover the value of the goods, but only the proceeds

of sale: Holmes v. Dunstall (1868), 2 South Australia. 28.

The bailiff must not retire from possession, because an inter-

pleader summons has been Issued (/?.; /). SiininirrK (1854), 18 Jur.

522). It was formerly held, that if the bailiff sold after a claim

had been made, and before the claim had been adjudicated upon,

he could not give the purchaser a good title, and if the claimant
succeeded, he could replevy his goods from the bailiff's pur-

chaser {Rrid v. Mac'donald (1876), 26 U. C. C. P. 147).

(8) Damages claimed may be paid into Court.

Where a claim for damages is made against a bailiff and
creditor, or against either of them, they, or cither of them,
may pay into Court money in full satisfaction of such claim
for damages, and such payment into Court shall be made in

the same manner and have the same effect, as if the proceed-

ing were an action in which the claimant was plaintiff and the

bailiff and creditor defendants. (Rule 35 (<).)

(!)) Proceeding to Trial.

The intorplfador matter is tried by tho Judge in a summary
way. without formal pleadings or joinder of issue, on the
day named in the summons. The Judge may in his discretion
change the place of trial from the Court where tho process
issued, to the Court of the division in which 'the seizure took
place, or rice rvma. (Rule 35 (r).)
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In all Interpleader issues, where the money claimed, or the
value of the goods claimed, or the proceeds thereof, exceeds
$100; or when the damages claimed by either party against the
other, or against the bailiff, exceeds the sum of $60, the clerk
puts the matter at the foot of the trial list, with ordinary actions
for over $100, and the other business of the Court is disposed of
first, unless the Judge for special reason otherwise ordei.
(Sections 121, 154 (2), 161 (2), Rule 155 (6).

Either party to an interpleader issue in a Division Court
may require a jury to be summoned to try the issue. In such
case he must within five days after the service of the summons
on him give to the clerk, or leave at his office, notice in writing
requiring a jury, and shall at the same time pay to the clerk
the proper fees for the expenses of the jury, and thereupon a
jury is summoned according to the provisions of the Act (section
161 (1). This section does not give the bailiff a right to a jury
if damages are claimed against him, although he may possibly
have that right under section 160, which provides that either
party may require a jury in all cases when the amount sought
to be recovered exceeds $30.

W here the money claimed, or the value of the goods and
chattels claimed, or the proceeds thereof, exceeds $100; or
where the damages claimed by either party against the other,
or against the bailiff, exceeds the sum of $60, the Judge must,
when no agreement not to appeal has been signed and filed,

take down the evidence in writing, and leave the same with
the clerk of the Court, sections 122, 154 (2), 161 (2). This provi-
sion was enacted in 1884 (47 Vict. c. 10, s. 10),, before that date
it had been held, that it was not necessary to take down the
evidence in writing, upon the trial of an interpleader issue.
{Bunk of Montreal v. l^tatten (1881), 1 C. L. T. 66.)

If the goods or chattels, property or security, are seized or
attached, while in the possession of the claimant, the case pro-
ceeds as if the execution or attaching creditor were the plaintiff,

and the claimant were the defendant. In all other cases it pro-
ceeds as if the claimant were the plaintiff, and the execution or
attaching creditor the defendant [Rule 32 (f/)]. It should be
noticed that section 277 (4) provides that the summons may
issue in the name of the creditor as plaintiff.

The Judge adjudicates upon the claim and makes such order
between the parties as to him seems fit [Section 277 (3)]. It is
not suificient for the Judge to say between an execution creditor
and a claimant, that the goods are included in a settlement,
leaving undecided whether the deed is valid or not. It is his
duty to pronounce a decision which will adjust the claim and
protect the bailiff, he must decide one way or the other. If he
fail to do so a mandamus will be granted by a Superior Court
to compel him to complete the adjudication. {Ex p. Waldron
(1870), 9 N. S. Wales S. C. R. 329.)

If the claimant fail to deliver particulars as required, the
Judge may, upon such" terms as he shall direct, allow him to
deliver the same (Rule 34). It would seem, that if the parti-
culars delivered are not sufficient, the Judge may refuse to
hear evidence in support of the claim, and give judgment for
the execution creditor with costs. {Ex p. Tanner (i850), 19 L. J.

Q. B. 318; Rieliardson v. Wright (1875), L. R. 10 Ex. 367).
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Where a Judge refused to adjudicate upon the claim filed on
the ground that the particulars did not distinguish the portion

of the goods seized, to which the claimant alleged he was
entitled, it was held that he should have determined to What
part the claimant was entitled. (Queen v. Stapyltoit (1851), 15

Jur. 1177; 21 L. J. Q. B. 8.)

The Judge's decision with respect to the sufficiency of parti-

culars is not conclusive [Ex parte McFcc C1853), 9 Ex. 261]. A
Superior Court will intervene, when the Judge improperly holds

the particulars insufficient {niiilehcad v. Procter (1855), 3 H. &
N. 532; Church mtrden v. Coleman (1866), L. R. 2 Q. B. 18), and

will remit the matter to the Division Court for re-hearing.

The Judge of a Division Court may, notwithstanding section

71, entertain an interpleader application, to try the question of

property in goods, even though the enquiry may involve the

title to land. The Judge himself must decide such application

Avithout the aid of a jury. {Muiisie v. McKlnlcu (1864), 15 U. C.

C. P. 50.)

On an interpleader in the Division Court, the jurisdiction of

the Judge is not confined to the question of legal property. The
words of the statute " to adjudicate upon the claim and make
such order between the parties in respect thereof as to him
seems fit," are large enough to embrace equitable claims, and
convenience is strongly in favour of the jurisdiction. {Mcintosh

V. Mcintosh (1871), 18 Grant, 58.)

The Judge in adjudicating between the execution creditor

and the adverse claimant, also adjudicates between these parties,

or either of them, and the officer or bailiff, in respect of any
claim to damage, arising or capable of arising out of the execu-

tion of tlie process, and may make such order in respect thereof

as to him shall seem fit (section 277 (3); thus, a claimant may
be awarded damag_es for the trespasses committed in seizing his

goods, in addition to his claim to the goods themselves.
(Death V. Ilarrimn (1870). L. R. 6 Ex. 15; Mercer v. ^tanhunj

(1856), 25 L. J. Ex. 316; Tinl-ler v. Hilder (1849), 4 Ex. 187.)

The Division Court Judge has power to adjudicate upon,

and to award damages, even though the amount of damages
claimed, found, or awarded, should be beyond the jurisdiction of

a Division Court, section 277 (5). The Court has power to

adjudicate upon all claims of whatever amount, arising in the

manner described in this section, (l^iiiith v. Benskin (1893), 94

L. T. .Journal, 285].

The claimant should seek a.11 the relief he thinks himself
entitled to upon the Division Court interpleader, Avhether to
the goods themselves, or for damages or for both. (Death v.

IlarrUon (1870), L. R. 6 Ex. 15.)

The fact that the execution creditor does not direct the bailiff

to give up the goods to the claimant, hut appears and contests
his title, is no evidence of a ratification bv the execution
creditor of the bailiff's detention. (Taiipin v. Bud-erfiehl (1883),
1 C. & E. 157.)

When damages are claimed in any interpleader proceediner
tho parties and the bailiff have the same right of dofonce and
counterclaim, ^^ would exist, had an action within the jurisdic-

tion of the Division Court been brou'?;ht, to recover such
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damages with the claimant plaintiff, and the bailiff and creditor
defendants. (Section 277 (6), Rule 35 (e).)

By consent of all parties, or without such consent if the Judge
so direct, an interpleader claim may be tried, although the
Division Court Rules may not have been complied with. (Rule 33.)

The usual interpleader order reads " adjudged that the goods
mentioned in the interpleader summons, are (or are not) the
property of the claimant, ordered that the costs of the pro-
ceedings be paid by." (Rule 125, Forms 10 to 16.)

An order made upon the return of an interpleader summons
is enforced in like manner as an order made in an action brought
in the Division Court. (Section 277 (3), Form 17.)

(10.) Costs.

In interpleader proceedings in the Division Court the parties
have the same right to and liability for costs as exist " had an
action been brought [section 277 (6)]; but before the bailiff is

obliged to maintain his seizure, to enable a creditor to contest
a claim in interpleader, the creditor must deposit with the clerk
a sufficient sum of money to indemnify the clerk and the bailiff

against their costs of an interpleader. (Rule 35 (f).)

The Judge in adjudicating upon the adverse claim, makes
such order between the parties as to the costs of the proceedings
as he sees fit (section 277(3) ); and in adjudicating upon any
claim to damages between the parties, or between them and the
bailiff or officer, makes such order as to costs between these
parties as he shall see fit. (Section 277 (3).)

When the claimant fails the costs of the bailiff are allowed
to him out of the amount levied, unless the Judge otherwise
orders. (Rule 35.)

If the money in dispute, or the value of the subject matter
claimed, exceeds $100; or where the damages claimed by or
awarded to either party against the other, or against the bailiff,

exceeds the sum of $bO, and a counsel, solicitor, or agent has
been employed by the successful party, the Judge may in his
discretion direct a fee of $5, to be increased according to the
difficulty and importance of the case to a sum not exceeding $10,

to be taxed to the successful party, and the same when so
allowed is taxed by the clerk and added to the other costs.

(Sections 154 (2), 161 (2), and 214; Rule 290 (b) and (c).) But
the agent must be a barrister or solicitor. (Rule 288.)

Where an issue was decided against the claimant, who was
ordered to pay the costs of the interpleader proceedings, the
bailiff paid the amount of the levy into Court, deducting the
fees and expenses of the levy, but not the costs of the inter-

pleader, and the balance was paid to the execution creditor.

It was held that the bailiff could not maintain an action against
the execution creditor for the interpleader costs. {Bloor v.

Huston (1854), 15 C. B. 266.)

Where the claimant in a Division Court interpleader has
brought an action in the High Court, or in a local or inferior

Court in respect of his claim, such Court may, on proof of the
issue of the interpleader summons, and that the property has
been taken in execution, or upon attachment, order the claimant
to pay the costs of all proceedings in the action after the issue

of the summons out of the Division Court (section 277 (2). The
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claimant! may be liable for the costs of the action from the time
the clerk issues the summons, although he may not have notice

of the interpleader proceedings, until the summons is served
upon him. It is to be remarked that the costs of such an
action, incurred before the issue of the summons, are not pro-

vided for. If the claimant succeeds in the interpleader pro-

ceedings in the Division Court, it would seem proper, that he
might then move in the action for such prior costs; and if he
fails the opposite party migni appiy in the same way for costs

against him.
The fees payable to the clerk for his own and the bailiff's

costs are regulated by the value of the goods. (See Tariff items.)

(11) New Trials.

An interpleader order is final and conclusive between the

parties, and as between them and the officer or bailiff, except,

that upon the application of either the attaching or execution

creditor, or the claimant, or the oflicer or bailiff, within

fourteen days after the trial, the Judge may grant a new trial,

upon good grounds shown, as in other cases under the Act, upon

such terms as he thinks reasonable and may in the meantime
stay proceedings. (Section 277 (3).)

This provision was enacted in 1869 (32 Vict. c. 23). Before

that date, the decision of the Judge was final, and there was no
power to grant a new trial. {lUyina v. Uoty (1856), 13 U. C. Q. B.

400; Kcane v. ^tedman (1861), 10 U. C. C. P. 435.)

The application for a new trial is too late, unless it is made
within the first fourteen days after the trial. (A'r Fohi/ v.

Morau (1886), 11 Out. Pr. 316; Bland v. Bivcrs (1890), 19 Ont. 407.

The evidence, if taken down by the Judge and filed with the

clerk, in the event of an application for a new trial, is forwarded

to the Judge by the clerk, tor the purposes of such application

(sections 121, 161 (2), Rule 172). The right to appeal is not lost

because the Judge omits in an appealable case to take down the

evidence at the trial in writing. {SiiJIirdii v. Fniini.<! (1890), 18

Ont App. 121. It was also remarked by Osier, J., in this case, p.

122, that it is by no means clear that section 121 is extended to

interpleader.

(12) Appeals.

An appeal lies to a Divisional Court of the High Court of

Justice from the decision of a Division Court Judge upon an
application for a new trial in interpleader, where the money
claimed, or the value of the goods and chattels claimed, or of

the proceeds thereof, exceeds $100. or when the damages claimed

by or awarded to either party, against the other, or against the

bailiff exceeds $60. (Section 154 (2).)

Where the landlord appears upon the hearing of an inter-

plf-ader summons, he, as well as the execution creditor and the

claimant, has a right of appeal. OVilro.run v. Scarhij (1860), 29

L. J. Ex. 154.)

The right of appeal from the Division Court in interpleader,

was first given in 1884 (47 Vict. c. 10, s. 9), before that there was
no appeal. (Re Turner v. The Imperial Itanl: (1881), 9 Ont. Pr.

19.) There is no appeal, not even by leave of the Judge, where
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neither the money claimed, nor the value of the goods and
chattels claimed or the proceeds thereof exceeds $100. {CoUis v.

Lewis (1887), 20 Q. B. D. 202.)

An appeal lies when the value of the goods seized exceeds
$100, although the claim in the original plaint is less than $100
{yaUance v. Naish (1858), 27 L. J. Ex. 142); and where a claimant
paid $60 into Court, as the appraised value of the goods, and
afterwards appealed, alleging that the goods were greater in

value than $100, the appeal was dismissed, on the ground that

it could only relate to the sum in Court. {White v. Milne W. N.

(1887). 256. See also Liimb v. Teal (18^9), 22 Q. B. D. 675.)

Where judgment was given for the execution creditor with
costs, and the claimant having succeeded on appeal in getting

a new trial directed, it was held that the whole judgment, in-

cluding that part of it which related to costs, was thereby
reversed. {Gaye v. Collins (1867), L. R. 2 C. P. 381.)

Upon an appeal the bailiff has no right to appear to protect
his costs, unless his conduct is the subject matter . of appeal,
or unless the mode of relief by interpleader is in dispute.
(Eilpatrick v. Gilliam (1890), 15 Vict. Law R. 673.)

An interpleader issue in a Division Court is not within
section 82 of the Act, and so is not removable by certiorari into

the High Court. (RnsseU v. Williams (1862), 8 U. C. L. J. O. S.

277; E.r p. Simmers (1854), 18 Jur. 522.)

No appeal lies if, before the Court opens, or if without the
intervention of the Judge, before the commencement of the

trial, there shall be filed with the clerk, in any case, an agree-

ment in writing not to appeal, signed by both parties or their

solicitors or agents, and the Judge shall note in his minutes,

whether such agreement was so filed or not, and the minutes
shall be conclusive evidence upon that point. (Sections 122,

161 (2).)

On an issue between a chattel mortgagee and an execution
creditor, the debtor and the claimant were the only witnesses,
and although they both swore to the bona fides of the claim, the
Court of Appeal refused to set aside a verdict for the execution
creditor. {Ross v. Uaenel (1897), 23 U. C. L. J. 412.)

"When an issue has been sent from the High Court for trial

in a Division Court, and an order is made without jurisdiction

affecting the sheriff, he cannot appeal, but should apply for a
prohibition. {Temple v. Temple (1894), 10 R. 269.)

(13) Actions Stayed.

Upon the clerk issuing the interpleader summons in the
Division Court, any action which has been brought in the

High Court, or in a local or inferior Court in respect of the

claim, is thereupon stayed. (Section 277 (1).)

The application to stay proceedings must be made to the

Court, or a Judge of the Court, in which such action is pend-
ing. (Washington v. Webb (1858). 16 U. C. Q. B. 232.) The
defendant must prove the issue of the summons, and that the

goods and chattels, or property or security, were taken in

execution or upon attachment. (Section 277 (2).)

It is to be observed, that when the section provides, that

the action shall be stayed, the words used can only mean that

M.L.I. 26
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the action is for the time delayed. The matter in dispute in

the action is not thus finally disposed of. However, by virtue
of the full jurisdiction given the Division Court Judge by section

277 (3), he has power to adjudicate upon any damage or claim
arising or capable of arising out of the execution of the process;

and as will presently appear, if any party neglects to raise, or

to have such damage or claim disposed of in the interpleader
proceedings in the Division Court, it cannot afterwards be
raised in an action in any other Court.

An action brought by the claimant against the bailiff, or

other officer of the Court, will be stayed, even though the goods
were sold before the interpleader proceedings were commenced;
but an action against the purchaser of the goods from the bailiff

will not be stayed. (Hills v. Rcnnij (1880), L. R. 5 Ex. D. 313.)

Where a claimant replevied the goods which had been seized

by the bailiff, upon the latter interpleading, it was held that the

proceedings in the replevin action must be stayed. (Caron v.

Graliam (1859), 18 U. C. Q. B. 315.)

Before March 30th, 1885, the Division Court Judge could

adjudicate upon the claim only. After that date, his powers

were extended, so that he was bound to adjudicate between the

execution creditor and the claimant, or either of them and the

bailiff, in respect of any damage or claim arising or capable of

arising out of the execution of the process by the bailiff (section

277 (3). It has been held under this provision, that upon an

interpleader proceeding in respect of a claim to goods taken

in execution, any claims between the parties themselves for

damages arising out of the execution of the process must also

be brought before and be adjudicated upon by the Judge who
hears the summons. Whether such claims are thus brought

forv/ard or not, the adjudication upon the summons is final

and conclusive between the parties, and no action can after-

wards be maintained in respect of them. (Fox v. Siuniinnfnn

(1886), 13 Ont. App. 296; Death v. Harrison (1870), L. R. 6 Ex. 15.)

Before 1885 it was held, that the Courts had no power to

stay proceedings in an action brought after the adiudication by

the Judge in the Division Court. (Stchanx'lmrn v. Traske (1870).

30 U. C. Q. B. 543.) A successful claimant might afterwards sue

the execution creditor, for damages for trespass in the seizure

of the goods {Jones v. Williams (1859), 4 H. & N. 706). and might

also sue the bailiff {Fiirmic v. Tohiii (1884). 10 Ont. App. 69;

Foster v. Pritehard (1857), 2 H. & N. 151). If the claimant were

unsuccessful he was not allowed to sue the bailiff for trespass

in seizing the goods, {.lessop v. Crawleii (1850), 15 Q. B. 212;

Finlniison v. Howard (18.53). 1 Ont. Pr. 224.)

If an action be brought after the interpleader summons has

been issued, and heard, the adjudication by the Division Court

Judge may properly be pleaded as a defence (Fo.v v. Siiwinnton

(1886). 13 Ont. App. 296); and the regularity of the proceedings

on the interpleader summons cannot be enquired into (Finlnii-

son v. Jloirard (1853). 1 Ont. Pr. 224); and where the minute

made by a Division Court Judge was informal, in adjudging that

the goods were " the property of the execution creditor." in-

stead of saying that they were not the property of the

claimant, it was held in substance a dismissal of the claimants

claim, and a protection to the bailiff. (Oliidiant v. Leslie (1865),

24 U. C. Q. B. 398.)
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Wnere a claimant did not appear and was barred, and the
goods liaving got into the possession of the claimant, the bailiff

brought an action to recover them, it was held that the minute
made by the Division Court Judge barring the claimant with
costs was equivalent to stating that the claim had been dis-

missed, and was final and conclusive upon the defendant, and
he could not be heard to say that the bailiff had not seized the
goods. {H totter v. Vanstoiie (1882), 7 Ont. App. 750.)

The wrongful Act of a bailiff in seizing by mistake the goods
of a stranger, is not misconduct or neglect of duty for which
his sureties are liable. McArthur v. Cool (1860), 19 U. C. Q. B.
476.)

Oregon.—The Courts follow the general equitable rules
applicable to interpleader: Pope v. Ames (1890), 25 Pac. Rep. 393;
Faltie v. Lindsay (1880), 8 Oreg. 474. Section 40, under Title I.,

of the Code of Civil Procedure of 1885 is as follows:
In any action for the recovery of specific personal property,

If a third person demand of the defendant the same property, the
Court in its discretion, on motion of the defendant, and notice
to such person, and the adverse party, may, before answer, make
an order discharging the defendant from liability to either
party, and substitute such person in his place as defendant. Such
order shall not be made but on the condition that the defendant,
deliver the property or its value to such person as the Court may
direct, nor unless it appears from the affidavit of the defendant,
filed with the clerk by the day he is otherwise required to

answer, that such person makes such demand without collusion
with the defendant. The affidavit of such third person as to
whether he makes such demand of the defendant may be read
on the hearing of the motion.

Pennsylvania.—With respect to interpleader in this State,
a learned Judge in 1833, after reciting the principles of inter-
pleader as followed in the Court of Chancery in England, said
inter alia: We have no Court of Chancery, but the practice of
permitting a party to interplead has long been well known:
Coates v. Roherts (1833), 4 Raw. 100, and see also WaUace v.

CUngen (1848), 9 Pa. St. p. 51; Brotcnfiehl v. Canon (1855), 25 Pa.
St. 301; Russell v. Chnrrh (1870), 65 Pa. St. 9; Philadelphia v.

Clarke (1881), 15 Phil. 289.

In 1836 the Legislature adopted that part of the English
Statute of 1831 which allowed relief to defendants, and in the
same year the principles and practice by bills of interpleader were
confirmed. In 1848 a provision for sheriffs, following the Eng-
lish Act, was enacted, which, with subsequent amendments, was
codified in the laws of 1897.

Public Latv 77 of 11th of March, 1836.—Section 4. The defend-
ant in any action which shall be brought in the said Court for the
recovery of money, or of any goods chattels or the value thereof
in damages, which shall have come lawfully to his hands or
possession, may at any time after the declaration filed, and
before plea pleaded, by a suggestion to be filed of record, dis-

claim all interest in the subject matter of such action and offer

to bring the same into Court, or to pay or dispose thereof as
the Court shall order, and if he shall also allege under oath or
affirmation that the right thereto is claimed by or supposed to

belong to some person not a party to the action (naming him or-
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them), who has sued or is expected to sue. for the same, or shall

show some probable matter to the Court to believe that such

suggestion is true, the said party (Court) may thereupon order

the plaintiff to interplead with such third person, and make such

rules and orders in the cause and issue such process for the

purpose of making such third person party to the action, and

for carrying such proceedings to interplead into full and complete

effect, and may render such judgment or judgments thereon as

shall be agreeable to the rules and practices of the law in like

cases.

Section 5. If the process issued upon an order to interplead,

as aforesaid, shall not be actually served, or personal notice

thereof shall not be given to such third person, the said Court
shall have power upon giving judgment for the plaintiff, to

require him to enter into a recognizance, and if they shall think

it necessary, with sufficient surety, to interplead with such third

person, if afterwards, and before the expiration of the time
which would be allowed to him to prosecute his claim against

the defendant, such third person should appear in the said Court,

and claim such money, or such goods or chattels or the value
thereof.

Extended to Berks and Schuylkill counties by Act 27, March,
1848, P. L. 265. See Hoffman v. McBridc (1836), 2 Miles Pa. 24,

.as to practice under. Remedy will lie in an action of trover,

Tiernan v. Hteille 1 T. & H. Pr. 433.

Puhlic Law 7S9 of IGfh June, iS.]^).—Section 13. The Court of

Common Pleas for the said City and County (of Philadelphia) shall

besides the powers and jurisdiction aforesaid, have the power
and jurisdiction of Courts of Chancery so far as relates to the

determination of rights to property or money claimed by two or

more persons, in the hands or possession of a person claiming no
right of property therein.

Puhlic Law SO of 2iitk May, lS97.—An Act relating to proceed-

ings when goods or chattels have been levied upon or seized by
the sheriff, and claimed to belong to others than the defendant

in the execution or process.
Section 1. Be it enacted, etc., that whenever goods and

chattels have been levied upon or seized by the sheriff of any
county under any execution or attachment process issued out of

any Court of this Commonwealth, and the sheriff has been
notified that said goods and chattels, or any part of them, belong
to any person or persons other than the defendant or defendants
In said execution or process, said sheriff shall enter a rule in

the Court out of which said execution or process issued on the
supposed owner (hereinafter called the claimant), to show cause
why an issue should not be framed to determine the ownership
of said goods and chattels; notice of the said rule shall be given

to the plaintiff and defendant in said execution or process, the
claimant, and the person or persons found in possession of the
goods and chattels levied upon or seized.

Section 2. If the Court shall make said rule absolute, the
claimant shall give bond to the Commonwealth of Pennsylvania
with security to be approved l)y the Court in doul)le the value of

the goods and chattels claimed, conditioned that he shall at all

times maintain his title to said goods and chattels and pay the

value thereof to the party thereunto entitled, and thereupon the

sheriff shall deliver said goods and chattels to the claimant.
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Section 3. Such bond shall enure to the benefit of the plaintiff

in the execution or process, or of any other person who may be
adjudged to have the right or title to said goods or chattels, or
any part thereof, and successive suits may be brought thereon
to the use of such persons until the amount thereof is ex-
hausted.

Section 4. If there be more than one execution or process
issued against said goods and chattels, only one bond shall be
filed in the Court out of which the first execution or process
issued, but notice of an intention to present security for approval
shall be given to the plaintiff in every such execution or process,
and to the person found in possession of such goods and chattels.

Section 5. If the goods and chattels levied on are found in
the possession of the claimant or his agent or bailee, and not iu
the possession of the defendant in the execution or process, the
Court may permit the claimant to file his own bond upon it

being shown that the claimant does not derive his title thereto
by, from or through, the said defendant.

Section 6. The value of the goods and chattels claimed shall
be determined by appraisers appointed by the sheriff, subject to
the approval thereto by the Court.

Section 7. The cost of making an appraisement of the said

goods and chattels shall be the sum of four dollars, which shall

form part of the costs of the cause, and shall be paid by the
claimant at the time of making his claims, if the defendant In

the execution shall be found in possession of said goods and
chattels, and by the plaintiff in the execution if some other

person be found in possession thereof. If the plaintiff in the
execution, or the claimant, fails to pay said sum when required
under this Act so to do, it shall be treated as an abandonment
of the levy or right to have the goods and chattels themselves,
as the case may be.

Section 8. The appraised value thus ascertained shall be
prima facie evidence of the real value in any proceeding touching
the ownership of said goods and chattels, but at the trial the
real value thereof may be shown to be more or less than the
appraised value, and a verdict and judgment may be rendered
against the claimant up to the value of said goods and chattels
as so proven.

Section 9. If the plaintiff in the execution or process volun-
tarily relinquish or abandon the lien of the levy upon the goods
and chattels levied upon, or seized and claimed as aforesaid, the
sheriff shall retain possession of the goods and chattels so claim-
ed for a period of 48 hours after the notice of such relinquish-
ment or abandonment shall have been given by the sheriff to the
claimant, so that the claimant may have an opportunity to take
other proceedings to recover possession of the claimed goods.

Section 10. In the issue to be framed under this Act the
claimant shall be the plaintiff, and all other parties thereto shall
be defendants. The issue shall consist of a concise statement of
the source of the claimant's title, signed and sworn to by him,
or by some one in his behalf, and an afiidavit to be filed by the
defendant or defendants in the issue that he verily believes the
title of the plaintiff therein to be invalid, and if the defendant
fail or refuse to file said affidavit within fifteen days after notice
of a rule to file same, the Court shall upon motion of the
claimant enter judgment against the defendant for want of such
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-affidavit. The Courts of common pleas may make general rules

governing the proceedings under this Act, not inconsistent here-

with, and may grant new trials of such issues, and the judgment

recovered shall be subject to appeal to the Supreme Court or

Superior Court as in other cases. By leave of Court other

parties may be allowed to intervene and become parties to the

issue, with like rights and remedies as if made parties at the

commencement of the proceedings.

Section 11. The bond and claimant's statement of title shall

be filed within two weeks after the sheriff's rule for an issue

shall be made absolute, unless the Court, for cause shown, shall

extend the time for doing so.

Section 12. If the claimant fail to give a bond, but other-

wise files his statement of title within the time herein specified,

the Court may, on motion of the plaintiff in the execution or

process, or other party interested therein, direct a sale of the

goods and chattels claimed as aforesaid, and the proceeds there-

of shall be paid into Court to await the determination of the

issue.

Section 13. If upon the trial of said issue the title to said

goods and chattels be found not to be in the claimant, he shall

pay all the costs of said proceeding, including the allowance of

a fee to counsel for the plaintiff in the execution or process ,s

shall be fixed by the Court, and the proceeds of said goods and

chattels, if in Court, shall be paid to the party entitled thereto

as thus ascertained If, however, said goods and chattels have

been taken by the claimant, a verdict and judgment for the

value thereof shall be entered against the claimant and in favour

of the defendant in the issue.

Section 14. In all issues framed under this Act all the costs

of the proceedings shall follow the judgment and be paid by the

losing party as in other cases.

Section 15. If the sheriff shall comply with the provisions

of this Act, he shall be free from all liability to the claimant,

the plaintiff and defendant in the execution, the person found in

possession of the goods and chattels levied on or seized, and

every other person who had knowledge of such levy or seizure

prior to the sale of said goods and chattels, or who shall take

f.ny step under the provisions of this Act.
'

Section 16. All Acts or parts of Acts inconsistent herewith

be and the same are hereby repealed.

Puhlie Law 33 of ^,S.99.—Whenever a levy upon personal pro-

perty shall be made on a testatum fieri facias, and a dispute

arises concerning the ownership of such property, the inter-

pleader proceedings shall be carried on in the county where the

property is, and the levy has been made.

A rule to interplead must be entered in the Court out of

which the process issues: .'s'/c/r/r.s v. Kramer (1S07), 7 Pa. Dist.

R 401 The Act is not applicable to domestic attachment suits:

MrCuUnunh V. (Inadhnrt (1899), 8 Pa. Dist. R. .378. A rule for

issues will be made absolute on the return of the sheriff 'b rule,

vith no answer bv any of Iho parties: Mrtwr v. .lcsl;r. (1899). 8

Pa Dist R. 239. If a sheriff improperly postpone a sale at the

inatanro of one only of several execution creditors he cannot

have an interpleader upon the other writs: ^rhofirJd v. Cnsi^cl-

hrrni (1879) 9 W. N. C. Pa. 9.-). It is the duty of a second
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execution creditor to call on the first either to take issue on the
claim or to relinquish the levy: Huiccll v. Rohertti, 3 Leg. «& Ins.

Rep. Pa. 9.

Prince Edward Island.—On the 15th of April, 1857, the

Island of Prince Edward adopted what is in substance the Eng-
lish Interpleader Act of 1831, 1 & 2 Will. IV., c. 58. The Act is

20 Vict. Prince Edward Island, c. 11, amended by 22 Vict. c. 14,

and the six sections correspond to the first seven sections of the
English Act, omitting the fourth sectiun. By 55 Vict. P. E.

Id., c. 24, 5th May, 1892, the Act of 1857 is extended to the
County Court.

Quebec.—The Code of Civil Procedure does not contain any
interpleader provisions, nor are there any reported decisions
upon the su])ject.

Queensland adopted in 1867 (31 Vict. No. 11), what is

almost a verbatim copy of the English Acts of 1831 and 1860.

These provisions are sections 22 to 35 of an " Act to consolidate
and amend the laws relating to Arbitration, Interpleader,
Mandamus, Quo Warranto, Prohibition and Injunction," entitled
" Interdict " and assented to December 28, 1867. Then in 1876

was introduced the English Judicature Act, and with it the
section which allows debtors, trustees and others, to interplead
in certain cases before they have been sued, as well as the Rule
which says: " With respect to interpleader the procedure and
practice now used under the " Interdict Act of 1867," shall apply
to all actions and to all claims whether by a plaintiff or a
defendant, and the application may be made at any time before
delivering a defence or a'nswer. See Consolidated Statutes, 1899,

p. 1920. 1926. See also for interpleader in Small Debts Court
(31 Vict. No. 29, s. 51). p. 1108; under District Courts Act (31

Vict. No. 30, s. 100), p. 612; and under Gold Fields Act (38
Vict. No. 11, s. 91), p. 1583.

Rliode Island.—The equitable principles of interpleader are
followed: Mnnvhester v. Stimson (1853), 2 R. I. 415; Koppingcr v.

O'Doniiell (1889), 16 R. I. 417. There is no statutory interpleader.

Scotland.—Multiplepoinding is the term given in Scotch law
to an action which may be brought by a person possessed of

money or effects which are claimed by different persons. The
principle of the action is analogous to that of interpleader,
namely, as expressed in Scotland, to have it found that the
arrestee is liable only in once and single payment. (See Bell's

Dictionary and Digest of the Laws of Scotland, 7th Ed.) The
process is mentioned in an Act of Sederunt of the Scott's Court
of Session, of February 1st, 1677, but was known at a much
earlier date, and is dealt with in the Act of James VI.. 1584, c. 3.

The following British Statutes refer to the forms, jurisdiction
and procedure in this action:—7 Wm. IV. and 1 Vict. (1837), c.

41, s. 9-10, and Schedule E.; 13 & 14 Vict. (1850). c. 36. s. 19, and
Schedule A, No. 5; 31 & 32 Vict. (1868), c. 100, s. 30; 39 & 40 Vict.

(1876). c. 70, ss. 25, 47 and Schedule A.

South Australia has statutory interpleader founded on the
original English Statutes (Act No. 15, 1861; and Statute of 1862),
applicable in both the Superior and inferior Courts. See as to
Holmes v. Dunstall (1868), 2 South Australia 28; Attorney-General
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V. Bank of South Australia (1871), 5 South Australia 67; Williams

V. Carter (1876), 10 South Australia 135; Attorney-General v.

Sican (1877), 11 South Australia 85; Levine v. McBeih (1879), 13

South Australia 192.

South Carolina.—Section 143 of the Code of Civil Pro-

cedure.

A defendant against whom an action is pending upon a
contract or for specific, real or personal property, may at any
time before answer upon affidavit that a person not a party to

the action, and without collusion by him, makes against him a

demand for the same debt or property, upon due notice to such
person and the adverse party, apply to the Court for an order

to substitute such person in his place and discharge him from
liability to either party, on his depositing in Court the amount
of the debt, or delivering the property or its value, to such

person as the Court may direct, and the Court may in its discre-

tion make the order.

Soutli Dakota.—The statutory provision governing inter-

pleader, section 6087 of the Code of Civil Procedure, is the Bame
as section 5240 of the North Dakota Code.

Tennessee.—The equitable principles of interpleader are

followed by the Courts: Pillow v. Aldrich/e (1843), 4 Hump. 287;

^tate I)is)ira)ice Co. v. Genncrt (1873), 2 Tenn. Ch. 82. There Is

the following provision in the Code:
Section 3497. At any time before defence made, the defendant

may apply to the Court or Justice to substitute in his place any
person, not already a party, who claims the money or property in

suit, by filing his affidavit stating the facts on which he founds
his application, showing that the right in the subject matter in

controversy is in such third person that he (affiant) has no
interest in the suit, and may be exposed to the claim of two or

more adverse parties, denying all collusion with the person

sought to be substituted, and proffering to pay the money or

deliver the property into the custody of the Court. If on notice

to the plaintiff and the person sought to be substituted as de-

fendant, sufficient cause be shown, the Court may order the

substitution and discharge the original defendant from liability

to either party, and make such disposition pending the suit, of

the fund or property in controversy as to secure the money,

property, or its value to the party who shall prove to be entitled.

Texas.—In this State the Courts recognize the equitable

remedy of interpleader as applicable to their system, notwith-

standing a party may perhaps protect himself under the practice

of intervention, by giving notice of the pendency of the suit to

the other claimant: Field v. Clautier (1852), 8 Tex. 74;
"""'"f"'"^

V. Wrivht (1857), 20 Tex. 500; Foy v. East Dallas Bank (1894) 28

S. W. Rep. Tex. 137. Sterens v. Cermania (1901), 62 S. W. 824.

There is no statutory interpleader.

Utah.—The Revised Statutes of Utah. 1898, have the follow-

ing sections on interpleader.

Section 2921. A defendant against whom an action to recover

upon a contract, or an action of ejectment, or an action for

specific personal property is pending, may at any time before

answer. ui)r)n affidavit that a person not a party to the action
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makes against him, and without any collusion with him, a
demand upon such contract, or for such property, upon notice
to such person and the adverse party, apply to the Court for

an order to substitute such person in his place, and discharge
him from liability to either party, on his depositing In Court
the amount claimed on the contract, or delivering the property
or its value to such person as the Court may direct, and the

Court may in its discretion make the order.

2922. The provisions of the last section shall be so far
applicable to an action brought against a sheriff or other officer

for the recovery of personal property taken by him under an
attachment or execution, or for the value of such property so
taken and sold by him, that upon exhibiting to the Court the
process under which he acted, with his' affidavit that the pro-
perty for the recovery of which, or its proceeds, the action was
brought, was taken under such process, he may have the attach-
ing or execution creditor made a joint defendant with him, and
if judgment go against them, it shall provide that the property
of such creditor shall be first exhausted in satisfaction thereof.

Section 2924. Whenever conflicting claims are or may be
made upon a person for or relating to personal property, or the

performance of an obligation, or any portion thereof, such person

may bring an action against the conflicting claimants to compel
them to interplead and litigate their several claims among them-
selves. The order of substitution may be made and the action

of interpleader may be maintained, and the applicant or plain-

tiff be discharged from liability to all or any of the conflicting

claimants, although their titles or claims have not a common
origin, or are not identical, but are adverse to and independent

of one another.

Vermont.—Bills of interpleader are resorted to and the

equitable principles followed: Holmes v. Clark (1873), 46 Vt. 22;

Fiench v. Rohrcliard (1877), 50 Vt. 43. Section 907 of the Code
of 1894 provides that, the Court of Chancery in Vermont shall

have the same jurisdiction as the Court of Chancery had m
England, except as modified by the laws of the State. There
is one special provision under which a savings bank may inter-

plead when a deposit is the subject of claims. Section 4090, laws

of 1894.

Victoria (Australia)—In this colony the English Inter-

pleader Act of 1831 was enacted, as well as the interpleader
sections of the English Act of 1860, Carter v. Sternherfi (1884), 10
Victorian L. R. (Law) 33; while interpleader in the Justices'

Court is awarded under an Act founded on the English County
Court provisions relating to interpleader: Cousens v. McGee (1867),
4 W. W. & A. (Victoria) 29. In Equity bills of interpleader were
made use of Australian v. Broadhent (1877), 3 Victorian L. R.
(Equity) 138. About 1884 the Courts of Common Law and Equity
were fused, and the English Judicature Acts and Rules were
adopted. Order LVII. of the Victorian Supreme Court Rules of
1884 is a re-enactment of the present English Interpleader Rules.
See Australian Mont de Piete Co. v. Ward (1885), 11 Victorian
L. R. 793. It would seem that these Rules were repealed by the
Supreme Court Act of 1890, and that the only provisions retained
is the section allowing interpleader to a debtor, trustee or other
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person liable in respect of a debt or chose in action, 54 Vict. No.
1142, s. 63 (6). For interpleader in the Justices' Courts, see
54 Vict. No. 1105, s. 98; and under the Mines Act, 1890, 54 Vict.

No. 1120, s. 283.

Virginia.—The equitable principles of interpleader were
early adopted: Beers v. i>pooner (1838), 9 Leigh. 153; Haseltl)ie v.

Brielcey (1860), 16 Graft. 116; Chesapeake v. Paine (1877), 29
Graft. 502. The Code of 1887 has the following provisions found-
ed upon the English Interpleader Act.

Section 2998. Upon affidavit of a defendant in any action
that he claims no interest in the subject matter of the suit but
that some third party has a claim thereto, and that he does not
collude with such third party, but is ready to pay or dispose of
the subject matter of the action as the Court may direct, the
Court may make an order requiring such third party to appear
and state the nature of his claim and maintain or relinquish it.

and in the meantime stay the proceedings in such action. If

such third party on being served with such order, shall not
appear, the Court may on proof, render a judgment for him,
and declare such third party to be forever barred of any claim
in respect of the subject matter, either against the plaintiff or
the original defendant or his personal representative. If such
third party on being so served shall appear, the Court shall
allow him to make himself defendant in the action, and cither
in said action or otherwise, cause such issue or issues to be
tried as it may prescribe, and may direct which party shall be
considered the plaintiff in the issues, and shall give judgment
upon the verdict rendered upon such trial, or if a jury be waived
by the parties interested, shall determine their claims in a
summary way.

Section 2999. When property of the value of more than
twenty dollars is taken under a warrant of distress, or under an
execution issued by a Justice, or when property of any value is

laken under an execution issued by the clerk of a Court, and
any person other than the party against whom the process
issued, claims such property or the proceeds or value thereof,
the Circuit or County Court of the County, or the Circuit or
Corporation Court of the Corporation in which the property is

taken, or the Judge of such Circuit or Corporation Court in
vacation upon the application of the officer, when no indem-
nifying bond has been given, or if one has been given, on the
application of the person who claims such property and has
given such suspending bond as is hereinafter mentioned, may
cause to appear before such Court as well the party issuing such
process as the party making such claim, and such Court may
exercise, for the decision of their rights all or any of the powers
and authority prescribed in the preceding section.

Section 3000. Such Court on the application of the party
issuing such process, may cause to appear Ijcfore it the party
making such claim, and may exercise the like powers and
authority. In such case as is mentioned in this or tlie proooding
section, the Court where no l)()nd is given for tlie forthcoming
of the property, or if it bo a Circuit or Corporation Court, the
Judge thereof in vacation may, before a decision of the rights,

make an order for the sale of the property, or any part thereof
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on such terms as the Court or Judge may deem advisable, and
for the proper application of the proceeds according to the said

rights. In any case before mentioned in this chapter, the Court

or Judge may make all such rules and orders and enter such

judgment as to costs and all other matters as may be just and
proper.

Washington.—The following is the Code provisions of 1891

with respect to interpleader.

Section 153. Any one having in his possession or under his

control any property or money, or being indebted, when more
than one person claims to be the owner of, entitled to. Interested

in or to have a lien on such property, money or indebtedness, or

any part thereof, may commence an action in the Superior

Court against all or any of such persons and have their rights,

claims, interest or liens adjudged, determined and adjusted in

such action.

Section 154. In all actions commenced under the preceding
section, the plaintiff may disclaim any interest in the money,
property or indebtedness, and deposit with the clerk of the Court
the full amount of such money or indebtedness or other pro-

perty, and he shall not be liable for any costs accruing in said

action. And the clerks of the various Courts shall receive and
file such complaint, and all other officers shall execute the neces-

sary processes to carry out the purposes of this Act free from
all charge to said plaintiff, and the Court in its discretion shall

determine the liability for costs of the action.

Section 155. Either of the defendants may set up or show
any claim or lien he may have to such property, money or in-

debtedness, or any part thereof, and the superior right, title or
lien, whether legal or equitable, shall prevail. The Court or

Judge thereof may make all necessary orders, during the pen-
dency of said action for the preservation and protection of the
rights, interests or liens of the several parties.

Western Australia has statutory provisions for inter-

pleader founded on the English Code. See Superior Court Act,

1880, of Western Australia, No. 10, section 8 (6).

West Virginia.—Equitable principles of interpleader are
followed: Oil liun v. (Uile (1873), 6 W. Va. 525; Eeclimer v.

CriUUjmi (1886). 28 W. Va. 750. The legislature has adopted the
following provisions founded on the English Interpleader Act,

Revised Code, 1899, chapter CVII.
Section 1. A defendant in an action brought against him

for the recovery of money, which he does not wish to defenvl,

but which money is claimed by a third person, or for the
recovery of the possession of personal property to which he
makes no claim but which is claimed by a third person, may file

his affidavit stating the facts in relation thereto, and that he
does not collude with such third party, but is ready to pay the
money claimed, or deliver the property to the owner thereof, as
the Court may direct, the Court may thereupon make an order
requiring such third party to appear and state the nature of his
claim, and maintain or relinquish the same, and in the mean-
time stay the proceedings in such action. If such third party
on being served with a copy of such order, shall not appear, the
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Court may, on proof of the plaintiff's right, render judgment for

him, and declare such third party to be forever barred of any
claim in respect of the subject matter, either against the plain-

tiff or the original defendant, or his personal representative.

If such third party, on being so served, shall appear, the Court
shall allow him to make himself defendant in the action, and
either in said action or otherwise, cause such issue or issues to

be tried as it may prescribe, and may direct which party shall

be considered the plaintift m the issues; and shall give judgment
upon the verdict rendered, or if a jury be waived by the parties

interested, shall determine their claims in a summary way. The
Court may also make such order for the disposition of the money
or property which is the subject matter of the action, pending
the same, as it may seem proper.

Section 5. When property of the value of more than fifty

dollars is taken under a warrant of distress, or when property
of any value is taken under an execution issued by the clerk of

the Court, an'd any person other than the party against whom
the process issued, claims such property or the proceeds or value
thereof, the Circuit Court of the county in which the property is

taken, or the Judge thereof in vacation, upon the application

of the officer, where no indemnifying bond has been given, or if

one has been given, on the application of the person who claims
such property, and has given such suspending bond as is men-
tioned in the next preceding section, may cause to appear before

such Court, as well the party issuing such process as the party-

making such claim, and such Court may exercise, for the deci-

sion of their rights, all or any of the powers and authority pre-

scribed in the first section of this chapter.
Section 6. Such Court, on the application of the party issuing

said process, may cause to appear before it the party making
such claim, and may exercise the like powers and authority. In
such case as is mentioned in this or the preceding section the
Court, where no bond is given for the forthcoming of the pro-

perty, or the Judge thereof in vacation may, before a decision of

the rights of the parties, make an order for the sale of the pro-

perty or any part thereof, on such terms as the Court or Judge
may deem advisable, and for the proper application of the

proceeds according to the said rights. In any case before men-
tioned in this chapter, the Court may make all such rules and
orders, and enter such judgment as to costs and all other matters
as may be just and proper.

Wisconsin.—In interpleader the ordinary equitable prin-

ciples are followed: Baxter v. Day (1888), 73 Wis. 27; Gaiinnr v.

Jilcirrlf (1S93), 55 N. W. Rep. 169. The Revised Statutes contain
the following provision:

Section 2610. A defendant against whom an action is pending
upon a contract, or for specific, real or personal property, or for

the conversion thereof, may at any time before answer, upon
affidavit that a person not a party to the action and without
collusion with him, makes against him a demand for the same
debt or property, upon due notice to such person and the

adverse party apply to the Court for an order to substitute such
person in his place and discharge him from liability to cither

party, on his depositing in Court the amount of the debt, or
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delivering the property or its value to such person as the Court
may direct, and the Court may in its discretion make the order.

Provision is also made in section 2767 under which a garni-
shee may be relieved when the debt garnished is claimed by a
third party; and a further provision is found in section 3723 &.

It has been suggested that when an action is for trover and not
replevin, it is probably not within section 2610, which provides
for substituting a third person as defendant in actions upon
contract or for specific, real or personal property. See Churchill
V. Welch (1879), 47 Wis. 39.

Wyoming.—This State has adopted the Ohio Code of Civil
Procedure, so that sections 2405, 2406 and 2407 of the Revised
Statutes of Wyoming, 1887, providing for interpleader by de-
fendants, and sheriffs are identical with sections 5016, 5017 and
5018 of the Ohio Code. It is proper under section 2407 in an
action of replevin for property taken under an execution to
substitute the execution creditor as defendant in the place of
the sheriff: France v. First National Bank of Omaha (1888), 3
Wyo. 187.
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ABATEMENT.
through death of claimant, 281.

ACCEPTOR OF BILL,

when allowed to Interplead, 34.

ACTION,
when brought In different counties, S.

of interpleader, 18-19, 161.

when sheriff may bring, 44.

directed between claimants, 173, 207.

practice when continued, 174.

stayed by injunction, 196.

pending interpleader no action should be brought, 199.

which will be stayed, 209, 220.

should be referred to in order, 210.

on bond, 214, 239.

ACTION? IS AN INTERPLEADER AN,
what is an interpleader. 244.

list of decisions, 244-253.

not reconcilable, 253,

form of interpleader proceedings, 253.

force and effect of remedy, 253.

why it should be looked on as an action, 254.

action, cause, suit, 254.

narrow view in England, 255.

correct view in England, 255.

view in the United States, 255.

when not in an action, 256.

example from sheriff's case, 256.

settled by statute in Ontario, 252.

as to appeals, 326.

ACTION IN THE NATURE OF INTERPLEADER,
when it lies, 13.

reasons for the proceeding, 338.

when resorted to, 338.

the object, 338.
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ACTION IN THE NATURE OF INTERPLEADER—Co»^/;u/a7.

may assert an interest, 339.

need not deny collusion, 339.

need not pay into Court, 339.

nature of claims, 340.

injunction, 340.

mortgagor, 26, 340.

person entitled to equitable relief, 340.

purchaser, 340.

owner of new building, 341.

trustee or executor, 341.

receiver, 341.

judgment debtor, 341.

taxpayer, 27, 341.

person liable on a contract, 342,

municipal corporation, 342.

creditor cannot have relief, 343.

in Connecticut, 343.

in New York, 343.

in Pennsylvania, 343.

in Louisiana, 343.

ADMINISTRATOR,
allowed relief, 27-29.

refused relief, 27, 66.

when a claimant, 67, 104, 138.

must have been appointed, 138.

ADMISSIONS,
may be ordered, 181.

by the applicant, 282.

by execution debtor, 282.

ADVERSE CLAIMANT,
when plaintiff in sheriff's cases, 177.

AFFIDAVIT.
by applicant, 164.

of no collusion, 10, 52-59, 158.

explaining delay, 51.

only affidavit in equity, 58.

by sheriff when goods taken from claimant, 95.

by execution creditor, 95.

as to doubt from claims, 130.

defective affidavit, 135.

under Act of 1831. 137.

by claimant, 168.

how entitled, 169.

by whom made, 170.
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AGENT,
allowed relief, 2, 29-30, 124.

refused relief, 29-30, 123.

cannot interplead for principal, 38.

may make affidavit of no collusion, 55.

when a claimant, 107, 274.

ALABAMA,
defendant in action. 23.

deficient claim. 135.

bailor and bailee, 157.

pleading, 174.

uses equitable remedy, 345.

interpleader statute, 345.

ALASKA,
defendant in action, 23.

interpleader statute, 346.

APPEAL,
does not warrant disobedience to order, 88.

when goods disappear before, 236, 333.

disposition of goods pending, 242.

must be prosecuted with diligence, 242.

from jud.e:ment as final or interlocutory, 244, 245, 246, 247.

as affected by meaning of interpleader proceeding, 244-249.

Chapter on, 325-337.

two classes of, 325.

always statutory, 325.

general provisions, 325.

final or interlocutory, 326.

all three parties may appeal, 327.

when applicant cannot, 327.

when claimant cannot, 328.

execution debtor cannot, 328.

English statute limiting, 328.

from summary decisions, 329.

final order in Chambers, 330.

from judgment on trial of issue, 331.

special case, 332.

from orders without jurisdiction, 332.

from orders as to costs, 332.

when merits not tried, 333.

when fund paid over, 333, 236.

new matter cannot be used, 333.

error corrected without, 334.

cases where appeals refused, 334.

if first order irregular, 335.

M.L.I. 27
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APPEAL

—

Continued.

prohibition, 335.

certiorari, 335.

when order entitled in two divisions, 335.

from inferior Courts, 335.

cases in inferior Courts, 336.

determine instead of new trial, 332.

APPLICANT,
when he dies, 3.

his position, 3, 188.

the Court favours, S.

must not have caused his own difficulty, 4.

not obliged to interplead, 5.

liability when he does not interplead, 5.

no relief if liable to both claimants, 7.

no relief when claimants are litigating between themselves,

13.

may interplead notwithstanding he has defence to action,

17, 71. ,

the opposite also held, 136.

in equity, 23.

under interpleader acts, 23.

enumerated, 24-46.

solicitor, 29.

attorney, 29.

railway company, 30.

carrier, 30.

bailee, 30.

ship captain, 30.

harbour commissioners, 30.

warehouseman, 31.

auctioneer, 31, 83.

trustee, 31.

debtor, 32.

garnishee, 33-34.

acceptor of a bill, 34.

maker of a note, 34.

municipal corporation, 34.

a bank, 35.

safety deposit company, 35,

insurance company, 36,

lottery company, 36.

purchaser, 36, 83.

hotel guest, 36.

hlshop, 36.

church officers, 36.
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APPLICANT—C0M«m<e(Z.

assignee for creditors, 37, 66, 26t).

claimant. 37.

agent, 38.

owner of building, 38.

tax collector, 39.

judicial officers, 39.

sheriff, 39-46.

must seek relief promptly, 46.

must not take issue with plaintiff, 49.

must not collude, 52-59.

subject must come properly to his hands, 59.

if a wrongdoer to either claimant, 60.

if he has caused his own difficulty, 60.

if liable to both claimants, 62.

must not exercise discretion, 63.

must stand indifferent, 64.

must have no interest, 64.

when arrested by one claimant, 66.

when he has admitted one claim, 67.

when has duty to perform, 67.

must claim no interest, 11, 68-71.

rule in Scotland, 69.

English Act of 1831, 69.

claim for commission, freight, etc., 12, 69.

the rule relaxed, 69.

when he has a personal question, 69.

if rights asserted against claimants, 71.

if, denies legality of claim, 71.

must admit liability, 72.

when part of debt disputed, 72.

when estopped from claiming an interest, 74
cannot change his mind, 74.

must show specific goods, 76.

must bring subject matter into Court, 87.

must be in possession of subject, 91.

offer to pay value, 92.

should offer to pay interest if claimed, 96.

should investigate claims, 126.

submit claim to other claimant, 127.

how much must be shown of claims, 128.

is not a claimant, 128.

not obliged to decide close questions as to the claims, 134.
entitling of his application, 163.

affidavit by, 164.

position when order made, 188.
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APPLICANT—Co»ii»He(7.

when protection may be lost, 201

personal action against. 204.

may retain possession, 227.

should obey order, 227.

if application refused, 242.

gets his costs, 286.

may lose his costs, 296.

may have to pay costs, 297.

costs of action against, 305.

See Appeals.

APPLICATION.
by bill of interpleader, 158.

the hearing, 159.

the decree, 160.

modern action of interpleader, 161.

form ot under Statutes, 162, 210.

how entitled. 163, 210.

parties to, 163.

service, 163.

applicant's affidavit, 164.

sheriff's affidavit, 164,

where made, 165.

Ontario County Court, 165.

if neither claimant appear, 166.

if one claimant appear, 166.

obligation on claimant appearing, 167.

execution creditor claiming or abandoning, 168.

claimants affidavit, 168.

summary disposition, 171.

by consent, 171.

when subject small in value, 171.

where a question of law, 172.

other cases, 173.

special case, 173.

action may be directed, 173.

practice when action continued, 174.

issue may be directed, 174.

contents of order, 175.

feigned issue. 175.

simple issue, 175.

preparation and delivery of issue, 176.

infant plaintiff. 176.

plaintiff in issue, 176.

object of the issue, 179.

form of the issue, 180.

other questions than a more issue, 181.
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APPLICATION—C0Hf/?me(f.

time from which title shown, 182.

if plaintiff fail to deliver issue, 184.

issue sent to inferior Court, 184.

issue suggested by Court, 186.

more than one issue may be necessary, 186.

jury, 187.

applicants position when order made, 188.

where issue filed and tried, 188.

notice of trial, 189.

issue directed to stand, 189.

discovery and inspection, 190.

particulars, 191.

non-suit, 191.

issue cannot be amended, 191.

scope of issue limited, 191.

matters reserved until after trial, 191.

interlocutory matters, 193.

final matters, 194.

arrangement by consent, 195.

APPRAISEMENT,
expenses of. 227.

when sheriff fails to have made, 228.

bond settled by sheriffs, 233.

ARBITRATORS,
power to chose in interpleader, 249.

ARIZONA,
has no statute, 346.

ARKANSAS.
defendant in action, 23.

sheriff, 42.

uses equitable remedy, 347.

also has statute, 347.

ASSIGNEE,
for creditors, 37, 68, 105.

when a claimant, 64.

when goods taken from, for creditors, 95.

when assignee in insolvency a claimant,105.

See Baxkruptcy.
ASSIGNMENT,

when disputed, 99, 143.

See BAXKRrPTCY.
ATTACHMENT,

of sheriff, 45, 50, 262.

claimant In, 139.

writ of, against sheriff, 202.
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ATTORNEY,
allowed relief, 29, 70.

refused, 69.

scope of his instructions, 128, 215.

protection to, 215.

AUCTIONEER,
when allowed to interplead, 31, 70.

when refused, 69, 83, 123.

resisting a sheriff, 213.

AUSTRALIA,
See South Australia.

See Western Australia,

AWARD,
subject of interpleader, 80, 83.

BAILEE,
allowed relief, 30.

refused relief, 3, 30.

BAILIFF,
may have relief, 43.

BAILMENT,
in Courts of law, 6.

BANK,
allowed relief, 35, 49, 77, 79, 97, 103, 104, 105, 119, 156, 266.

refused relief, 35, 61, 124, 139, 155.

money on deposit, 77.

in New York, 77.

must bring money into Court, 88.

interest on fund, 97.

contractual relation, 150.

question affecting national, 271,

BANK NOTES.
subject of interpleader, 77.

BANKRUPTCY,
notice from solicitor not sufficient, 135.

goods in possession of assignee, 143.

sheriff retiring in favour of messenger, 202.

injunction against sheriff, 215.

when creditor cannot serve notice, 235.

interpleader as effected by, 257.

division of the subject, 257.

further summary, 257.

when trustee in possession, 258.

if levy follow assignment, 258.

when insolvency follows levy, 259.

when interpleader pending, 260.

after interpleader order made, 261.
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BANKRVPTCY—Continued.

sheriff may deliver goods, 261.

assignee allowed into issue, 262.

general creditors favoured, 262.

assignee may take sides, 263.

effect of sheriff's sale, 264.

stakeholders' cases, 265.

interpleader by assignee, 266.

London Court of, 267.

questions of evidence, 271.

BAR,
as a term in interpleader, 166.

extent of, 168.

BENEFIT SOCIETY,
may interplead, 36.

See Fraternal Orders.

BERMUDA ISLANDS,
defendant in action, 23.

interpleader statutes, 347.

BILL OF EXCHANGE,
acceptor of, allowed relief, 34.

BILL OF INTERPLEADER.
principles of, 9-13, 158-161.

does not lie when another remedy, 12.

does if resorted to first, 17.

supplemental bill, 116.

true province of, 129.

BILL OP INTERPLEADER (in nature of),

See Action in the Nature of Interpleader, 338-343.

BILL OF SALE,
claims under, 224, 278.

goods covered may be sold, 224-225.

BISHOP,
when allowed relief, 8, 36.

BOND,
action on, 214.

when several given, 214.

claimant takes goods on giving, 229.

with sureties, 230.

rule in Pennsylvania, 230.

Tule in Ontario, 232.

form of, 232.

amount of, 232.

when given, 233.

allowance of, 233.

title to goods when given, 234
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BOND

—

Continued.

if it become worthless, 236.

satisfaction of, 239.

action on, 240. ,

BRITISH COLUMBIA.
applicant in, 23.

claims need not be connected, 125.

form of application, 162.

interpleader statute, 348.

BROKER,
refused relief, 141.

CALIFORNIA,
action of interpleader, 19, 120.

applicant in, 23.

rule as to payment, 89.

claims need not be connected, 125.

uses the equitable remedy, 348.

interpleader statute, 348.

CARRIER,
when allowed relief, 30.

when refused, 53, 69, 96, 155.

contractual relation, 150.

CAUSE,
covers an interpleader cause, 245.

CERTIORARI,
when it lies, 335.

CESTUI QUE TRUST,
when a claimant, 31, 104.

in possession, 274.

CHAMBERS.
matters disposed of in, 192.

interlocutory matters, 193.

CHANCERY,
interpleader in Court of, 5, 9.

in England, 9.

followed analogies of the law, 9.

CHARGES.
in equity, 12, 312.

applicant entitled to claim, 69, 236, 312.

in India, 71.

under interpleader statutes, 312.

CHATTEL.
when found, 7.

subject of interpleader, 75.
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CHATTEL MORTGAGE,
goods covered by, may be sold, 224-225.

when claimant holder of, 283.

proof of, 283-284.

CHILDREN,
when claimants, 104.

CHURCH OFFICERS,
may interplead, 36.

CLAIM,
generally, 118-146.

must have been privity between claims at law, 7.

when privity not necessary at law, 7.

in equity claims must be dependent, 11, 30, 122.

effect of rule, 122.

not necessary under some statutes, 12, 125.

English Act of 1860, 14, 125.

when a lien, 144. '

lien in sheriff's cases, 145.

when a mechanic's lien, 27.

under a bill of lading, 30.

when a judgment, 10, 32, 33, 65.

when made before levy in sheriff's case, 51.

when denied in another suit, 66.

when one admitted, 67.

applicant must not assert, 68.

except for costs and charges, 69.

applicant may interplead although he has good defence to. 71.

if legality of claim denied, 71.

when claims aggregate more than debt, 73.

claims must be for same thing, 81.

to part of fund, 86.

must be two claims, 118, 129, 134, 208.

how evidenced, 119, 168-169.

when required in writing, 119.

need not be sued in equity, 119.

under English statutes, 119.

may be legal or equitable, 121.

case of tliree claims, 124.

should be investigated, 126.

if obviously good or bad, 126,

what applicant must show to the Court, 128.

mere fact of a double claim not sufficient, 129, 134.

something of nature of claims must be shown, 129.

the question for the Court, 130.

the proofs required, 130.

decisions inharmonious, 131.
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CLAIM—ro»//»(/c(7.

the old rule, 131.

doctrine of reasonable foundation, 132.

rule in Scotland, 132.

there must be doubt and hazard, 133.

reason for the rule, 133.

degree of doubt which must exist, 134.

must be an actual second claim, 134.

one claim must be successful, 135.

if one claim is valid, 136.

if one claimant can give discharge, 136.

must be more than an idle threat, 137.

must be mature, 137.

if one claim obviously bad, 138.

cases in which relief refused, 138.

when a written assignment, 143.

claims according to priorities, 143.

claim withdrawn and another made, 145.

when claim disappears, 145.

when fact that claim made disputed, 146.

on sheriff before execution, 142.

when not co-extensive, 148.

the institution of proceedings, 162.

affidavit embodying, 168-170.

contest of, in sheriff's cases, 240.

by assignee in insolvency, 260.

claimant bound by first, 274.

CLAIMANT,
compelled to interplead, 1.

cannot oblige stakeholder to interplead, 5

cannot oblige sheriff to interplead, 44.

landlord, 26, 111.

mortgagee, 26.

mechanic's lienholder, 26, 38.

tax collector, 27, 65, 107.

legatee, 27.

next of kin, 27.

solicitor, 28, 35.

heir, 28.

devisee, 28.

engineer, 35.

school board, 37.

kirk session, 37.

chattel mortgagee, 37, 224-225. 283.

claimant cannot interplead, 37.

but can in Scotland, 37.
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CJ^AIMANT—Continued.

contractor, 38.

sub-contractor, 38.

hardships in sheriff's interpleader, 45.

officer in employ of sheriff, 59.

estate agents, 62, 76.

executor, 63, 104.

administrator, 67, 104.

wife, 63, 103, 283.

assignee in bankruptcy, 64.

in prison, 67.

applicant cannot assert rights against, 71.

who is not present, 72.

not obliged to interplead till money in Court, 89.

when goods taken from, by sheriff, 95

interest between, 97.

all should be brought in, 98.

the number of, 99.

under British statutes, 99.

United States codes, 100.

in sheriff's cases, 100, 101.

claimant himself appearing, 100.

meaning of term, 101.

duty of claimant, 101.

the crown, 102.

the United States, 103.

children, 104,

trustee, 104.

cestui que trust, 104.

an infant, 104.

religious society, 105.

receiver, 105, 227.

sheriff, 105.

creditor, 105.

execution debtor, 106.

partner, 107.

agent, 107.

foreign claimants, 107-110.

in dual capacity, 115.

two claimants but no conflict, 115.

when new claimant appears, 115.

substitution of new claimant, 117.

position when interpleader refused, 117.

there must always be two claimants, 99, 208,

both plaintiff and defendant, 116,

there must always be a question behind two, 128, 208.
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CLAIMANT—Co??*/H«e(?.

one who makes no claim not a proper party, 134.

if neither entitled, 135.

when no one has claim, 136.

abandoning, cannot claim again, 145, 146.

if he do not appear, 166.

rights between claimants, 166, 216.

• obligation on, 167.

if he decline an issue, 168.

affidavit by, 168.

should not bring action until time for interpleader, 190.

both claimants restrained, 208.

sheriff's action to recover goods from, 213.

injunction in favour of, 215.

rights against execution creditor, 216-217.

may take goods on giving security, 229.

when the claimants settle, 237.

when one abandons, 237.

rights if successful, 238.

claimants who participate, 240.

when each claimant has an interest, 241.

neither claimant entitled, 241.

grounds which he may set up, 269.

when he has a limited title, 273.

what he must show against an execution, 276.

what he must show to succeed, 282.

costs between claimants, 300.

costs when he does not appear, 301.

costs of, in sheriff's cases, 302.

CODIFICATION,
effect of, 19, 20.

COLLUSION,
interpleader must not be used collusively, 10, 52-59.

affidavit of, no collusion in equity, 52.

under Interpleader Acts, 52.

meaning of collusion, 52.

impartiality must continue, 53.

examples of. 53.

form of affidavit, 54.

by whom affidavit made, 55.

In case of a corporation, 55.

affidavit of sheriff. 56.

if an indemnity has been taken, 56.

rebutting affidavit, 57.

when no affidavit Is filed, 58.

sheriff interested through under sheriff, 58.

In proceeding in the nature of interpleader, 339.
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COLONIES,
English Act not in force iu, 20.

COLORADO,
defendant in action, 23.

interpleader statute, 348.

COMMISSION.
claimed by applicant, 70, 72.

subject of interpleader, 76, 85.

to take evidence, 190.

evidence under, 282.

COMPENSATION,
conflicting claims to, 391.

COMPULSORY,
interpleader by sheriff not, 46.

CONNECTICUT,
no affidavit as to collusion, 52, 349,

subject not brought into Court, 91.

in the nature of interpleader, 343, 349.

statute. 349.

CONSENT,
to summary disposition, 171.

arrangement between claimants by, 195.

sheriff not bound to act without order, 195.

CONSTABLE,
may have relief, 43.

CONTEMPT OF COURT,
in interpleader, 213.

CONSTRUCTION,
the Court favours the applicant, 3, 50.

statutes construed liberally, 4, 254.

liberal to the sheriff, 59.

restrictions removed, 153.

CONTRACTUAL RELATION,
between applicant and claimant, 149, 154, 156.

modern view, '156.

CONVERSION,
sale in interpleader not a, 197, 226.

COPYRIGHT, .

conflicting claims for, 391.

CORONER,
may interplead, 4C.

costs of, 290.

CORRIGENDA,
line 18 for " principle " read " principal," 29.

line 16 for '= estopped" read "stopped/' 96.

note 20 for " Storey's " read " Story's," 121.



430 INDEX.

CORRIGKNT)A—Continued.

Mne 5 for " providence " read " province," 129.

line 29 for " priority " read " privity," 155. ,

line 22 for " shareholder " read " stakeholder," 296.

line 21 for " entitling " read " entitled," 335.

CORPORATION,
affidavit of no collusion, 55.

COSTS,
generally, 286-324.

in equity, 112.

set-off, 248.

applicant gets his costs, 286.

when relief as to part of fund, 287.

when overlooked in payment of fund, 287.

under interpleader statutes, 288.

lien for his costs, 236, 288.

of action against stakeholder, 289.

sheriff's costs, 290.

statute in Ontario, 291.

when creditor abandons, 292.

creditor must instruct sheriff, 293.

when creditor fails to appear, 293.

claimant failing to appear, 294.

creditors direct liability to sheriff, 294.

liability of execution debtor to sheriff, 296.

stakeholder may lose his costs, 296.

may have to pay costs, 297.

payable by sheriff, 297.

of further proceedings, 299.

between claimants, 300.

when interpleader order rescinded, 301.

when a claimant does not appear, 301.

successful execution creditor, 302.

claimant in sheriff's cases, 302.

costs in discretion of Court, 303.

successful party deprived of, 304.

rule in Pennsylvania, 304.

of action against stakeholder, 305.

when success divided, 305.

of taking fund out of Court. 307.

security for costs, 308.

rule as to in sheriff's cases. 309.

how ordered, .310.

effect of not giving, 311.

security from applicant, 311.

security for applicant's costa, 311.
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COiiTS—Continued.
See Charges, i;12-320.

scale of costs, 320.

costs of the day, 321.

power of trial Judge over, 321,

effect of a judgment for, 322.

when costs can be set-off, 322.

sheriff's poundage, 322.

costs between claimants may stand, 323.
where order for costs made, 324.

rule when new trial, 324.

of appeals, 327.

appeal from order as to, 332.

COUNTY COURT,
issue sent for trial in, 184.

COURT,
how much must be shown to, 128.

the question for, in considering claims, 130
COURTS OF LAW,

Interpleader in, 5.

in England before 1831, 6, 13.

had a narrow range, 8.

in Upper Canada. 9.

in Pennsylvania, 9.

See Law.
CREDITOR,

cannot Jnterplead, 37, 343.

when a claimant, 105.

must have taken a step to establish his claim, 138.
under a chattel mortgage, 225.

general creditors favoured, 262.

no relief by way of interpleader, 343
CROPS,

chattel mortgage of, 284.

CROWN,
interpleader when, a claimant, 102.
rule at common law, 102.

rule in equity, 102.

Atty.-Genl. v. Bank of South Australia (1871), 5 S. A. R. 67
claims to land taken by, 391.

CUSTODY OP THE LAW,
goods in, when seized, 95, 224, 258.
when goods in, 113, 114.

in possession of assignee, 143.

when no longer in, 228.

effect of interpleader bond. 234.
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DAMAGES,
liability of sheriff for, 46.

no interpleader as to, 76, 82.

when claimed in addition to property, 147-157.

for sale of goods, 197, 217, 226.

action for, 204, 217.

for which execution creditor liable, 217.

under interpleader bond, 240.

DEBENTURES,
stock. 76.

when claim by holder, 79.

DEBT.
interpleader as to, 72, 75.

as to part of, 73, 86.

when claims aggregate more than, 73.

DEBTOR,
when allowed interpleader, 32, 120.

where refused, 71, 139.

DECREE,
when awarded, 3, 167.

effect of, on applicants right to subject, 74.

particulars of, 160.

position of claimants, when made, 161.

when final, 244.

when interlocutory, 245.

DEEDS,
deposited, 6, 13.

DEFENDANT,
when stakeholder is, 18, 23.

when relief only allowed to, 119.

when not necessary to be, 120.

English statute, 119.

Ignited States statutes, 120.

position of third party when made, 174.

in equity must file bill, 219.

each defendant a plaintiff, 308.

DEFINITIONS,
" interpleader," 1.

" multiplepoinding," 20.

" intervention," 22.

" at any time." 48.

" collusion," 52.

" subject matter," 75.

" claimants," 101.

" independent liability," 147.

" bar," 166.



IXDEX. 433

DEFINITIONS—C0H^/»«C(7.

" a rule of law," 173.

" in lieu of," 174.

" injunction," 196.

" stay of proceedings," 196.
" no action," 199.

" adverse claim," 241.

" feigned issue," 244.

" cause," 245, 254.

" action at law," 246.

" action," 247, 254, 326.
" suit," 254.

DELAWARE,
defendant in action, 23.

equitable principles practised, 349.

statute, 349.

DELAY,
applicant must not delay, 10, 46-48

delay as to one find, 48.

as affecting the injunction, 219.

See Promptness.
DEMURRER,

when collusion, 58.

when money not in Court, 89.

when claim suggested, 135.

to bill of interpleader, 159.

DEPOSIT,
subject of interpleader, 78.

DEPUTY SHERIFF,
may have relief, 43.

DETINUE,
in actions of, 6, 13.

DISCONTINUANCE,
of an issue, 252.

DISCRETION.
as to granting relief, 4.

applicant must not exercise, 63

as to costs, 303, 304.

DISCOVERY,
provision for, 190.

by commission, 190.

upon an issue, 246.

DISPOSITION. OF SUBJECT,
if neither claimant entitled, 135.

pending trial, 223.

28
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DISPOSITION, OF SUBJECT.—Continued.
goods may be sold, 223.

capacity in which sheriff seizes, 224.

claim under bill of sale, 224.

effect of a sale, 225.

capacity in which sheriff sells, 226.

receiver appointed, 226.

applicant to retain possession, 227.

order in sheriff's cases, 227.

applicant should obey order, 227.

part of a fund not in dispute, 228.

sheriff's duty under order, 228.

inventory of goods seized, 229.

claimant takes goods on giving security, 229.

rule in Pennsylvania, 230.

rule in Ontario, 232.

form of interpleader bond, 232.

amount of bond, 232.

when bond given, 233.

allowance of bond, 233.

title to goods when bond given, 235.

if bond become worthless, 236.

when goods disappear, 236.

applicant's costs and charges, 236.

when claimants settle, 237.

when one claimant abandons, 237.

sheriff always entitled to an order, 238.

right of successful claimant, 238.

when an execution creditor, 239.

satisfaction of bond, 239.

claimants who participate, 240.

execution creditors in Ontario, 240.

when each claimant has an interest, 241.

neither claimant entitled, 241.

time for distribution, 241.

when interpleader refused, 241.

if applicant withold goods, 242.

pending an appeal, 242.

when wife claims as doweress, 243.

goods may be stored, 230.

Sec Bankiutptcy.

DISTRICT OF COLUMBIA,
equitable principles practiced, 350.

has no statute, 350.

DISTRICT REGISTRAR,
jDrisdirtion of, in interpleader, 165, 252.
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DIVIDENDS,
subject of interpleader, 35, 68, 77.

DIVISION COURT, ONTARIO,
introductory, 391.

bailiff's duty before interpleading, 392.

when a bailiff may interplead, 393.

the application and summons, 393.

particulars to be given by claimant, 394.

particulars to be delivered by creditor, 395.

subject matter pending interpleader, 396.

damages claimed may be paid into Court, 396.

proceeding to trial, 396.

costs, 399. .

new trials, 400.

appeals, 400.

actions stayed, 401.

DOUBLE CLAIM,
must always be a, 118, 129, 134, 208.

DOWER,
when wife claims, 243.

DUTY,
subject of interpleader, 75.

ENGLAND,
interpleader statutes in, 13-15, 350-363.

applicant in, 23.

claims need not be connected, 125.

first statute of 1831, 350.

amendments in 1860, 352.

rules of 1875, 354.

rules of 1883 now in force, 354.

Interpleader in County Court, 357-362.

in London Mayor's Court, 362.

ENTERPLEADER,
early name of remedy, 5.

ENTITLING OF APPLICATION,
if applicant not sued, 163.

if an action commenced, 163.

if more than one action, 163.

for final order, 194.

under section of English Judicature Act, 210.

EQUITABLE CLAIMS,
are taken notice of, 60, 121, 273.

lien, 241.

EQUITY,
interpleader in Courts of, 9-13.

summary of principles, 10.
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E^QVITY—Contimied.
equitable remedy not ousted by statute, 17.

applicant in, 23.

equitable jurisdiction, 120.

ESTATE AGENT,
when a claimant, 84, 124.

ESTOPPEL,
applicant cut off from subject matter, 74.

when disregarded, 152.

when claimant can raise against sheriff, 228.

when creditor takes money out of Court, 235.

creditor not bound when debtor would be, 280.

sheriff not bound by, of debtor, 280.

EVIDENCE,
differs in the two litigations involved, 5.

proof of the claims, 130.

when fact that claim made disputed, 146.

of execution debtor, 170, 282.

by affidavit, 168-171.

effect of injunction on, 213.

on action on interpleader bond, 214.

at the trial, 268.

depends on form of proceeding, 268.

construction of the issue, 268.

the onus, 269.

See Onus.

grounds which claimants may set up, 269.

technical objections, 269.

matters not controvertible, 270.

judgment and execution as, 272.

when plaintiff shows title to part, 272.

claimant with limited title, 273.

rule in sheriff's cases, 273.

claimant bound by first claim, 274.

what claimant must show against execution, 276.

when claimant may not raise jus tertii, 277.

when claimant may set up jus tertii. 278.

when creditor may set up jus tertii, 279.

when creditor cannot set up jus tertii, 279.

questions of estoppel. 280.

when title outstanding, 281.

when it does not appear who is entitled, 281.

restricted to subject in dispute, 282.

admissions by applicant, 282.

married woman in Pennsylvania, 283.

claims under chattel mortgages, 283.
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EVIDENCE—PoHf/»»P(Z.

questions of mistake, 284.

the jury, 285.

rules governing admissibility, 269, 270.

plaintiff entitled to address jury first, 285.

upon application for new trial, 333.

EXAMINATION FOR DISCOVERY,
upon issue, 248, 252.

EXECUTION,
balance, after satisfying, 80.

foundation of„ creditor's claim, 170.

effect of, 182-183, 224.

stayed until issue determined, 200.

effect of interpleader bond on, 234.

as evidence, 272.

evidence for and against, 276-279.

EXECUTION CREDITOR,
when two claim, 61, 144, 170.

when, must give security, 95.

sheriff must submit claim to, 127.

service on agent of, 164.

sheriff's position, when he abandons, 168.

generally need not file aflfldavit, 170.

when necessary, 170.

validity of judgment, 181.

rights against sheriff, 200.

protection to, 216, 218.

liability to claimant, 216-217.

damages for which liable, 217.

cases In which claimant can sue, 218.

relation to sheriff, 224.

rights against chattel mortgagee, 224-225.

rights when successful, 239.

in Ontario, 240.

effect of bankruptcy, 257-267.

need not prove judgment and execution, 271, 272.

not bound by judgment against another creditor, 281.

position with regard to sheriff, 292-293.

costs of, when successful, 302

EXECUTION DEBTOR,
when a claimant, 106.

evidence of, 170, 282.

when goods in possession of, 177.

interpleader bond not assets of, 233.

admissions by, 282.

competent witness in Pennsylvania, 283.
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EXECUTION DEBTOR—Continued.

liability for costs. 296.

' cannot appeal 328.

relief in nature of interpleader, 341.

EXECUTOR.
allowed relief, 19, 27-29, 144.

refused relief, 27, 137.

when a claimant, 104, 138.

must have proved will, 104, 138.

relief in the nature of interpleader, 341.

EXEMPTIONS,
when subject of interpleader, 106.

when bankruptcy takes place, 264.

question of may be raised by claimant, 278.

EXTRAORDINARY REMEDY,
interpleader is an, 254.

FEIGNED ISSUE,

nature of, 175.

abolished in England, 175.

also in Ontario, 175.

not an action, 244.

an interlocutory proceeding, 244.

FINAL MATTERS,
order barring, 194.

payment out or over, 194.

costs, 194.

final or interlocutory, 244, 252, 326,

FIRE INSURANCE COMPANY,
may interplead. 36, 85, 133.

FIXTURES,
subject of interpleader, 78.

FLORIDA,
equitable remedy used, 363.

no statute, 363.

FOREIGNER,
when a claimant, 107-110, 204-207.

English practice, 107.

service of. 164.

effect of service upon, 108.

security for costs. 108, 167.

statute in Ontario, 109, 205.

practioo in United States, 110.

FOREIGN TRIBUNALS,
when action ponding before, 110, 204-207.

home Court cannot act against, 205.
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FORGERY,
when document a, 65.

FORTHCOMING BOND,
effect of, 234...

satisfaction of, 239.

AS'ee Bond.

FRATERNAL ORDERS,
may interplead, 36.

refused relief, 139.

See Bexefit Society.

FRAUDULENT CONVEYANCES,
attacked through interpleader, 45, 46.

FREIGHT CHARGES,
when applicant claims, 70.

FUND,
effect of payment into Court, 72.

when part not in dispute, 228.

costs of taking out, 307.

appeal when paid over, 333.

GARNISHEE,
in Courts of law, 6, 13.

when allowed relief, 33-34, 36, 74.

when refused, 33-34.

when part of debt disputed, '74.

in Manitoba, 74.

GARNISHMENT,
in Courts of law, 6.

when no relief, 8.

GEORGIA, '

action of interpleader, 19.

applicant in, 23.

interpleader statute, 363.

GOODS AND CHATTELS,
subject of interpleader, 75.

proceeds of, 80.

sold but not delivered, 80.

HARBOUR COMMISSIONERS,
may interplead, 30.

HAWAIIAN ISLANDS.
defendant in action, 23.

interpleader statute, 363.

HAZARD,
from conflicting claims, 128-134.

Srr Claim.

HEARING,
in interpleader, 159.

489
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HIGH BAILIFF,
may have relief, 358.

HOTEL GUEST.
allowed to interplead, 36.

HUSBAND,
when a claimant, 103.

declarations by, 283.

IDAHO,
action of interpleader, 19, 120.

applicant in, 23.

garnishment, 34.

claims need not be connected, 125.

interpleader statute, 363.

ILLINOIS,

equitable remedy used, 364.

no statutory interpleader, 364.

IMPARTIALITY,
affidavit as to, 52-59.

See Collusion.

IMPLICATION,
interpleader by, 20, 249, 267.

injunction by, 222.

INDEMNITY,
giving of, 9, 53, 56, 73.

to applicant when one claimant abandons, 237.

effect of taking, on costs, 288.

INDEPENDENT LIABILITY,
generally, 147-151.

must be none in equity, 11.

when relief awarded, 12.

in case of tenant, 24.

through admission of applicant, 67.

when dispute as to sum in question, 72.

equitable rule, 147.

claims beyond fund preserved, 149.

under Interpleader Act, 149.

when relation contractual, 149.

after 1860 in England, 150.

sheriff's cases, 151.

questions of estoppel, 152.

rule in United States, 154.

modern tendency to modify rule, 156.

code provisions, 156.

INDIA,
charges of stakeholder, 71.

statute, 364.
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INDIANA,
defendant in action, 23.

equitable principles used, 305.

statute, 305.

INDIAN TERRITORY.
defendant in action, 23.

sheriff, 42.

statute, 365.

INFANT,
interpleader over person of, 8.

when a claimant, 104.

when next friend necessary, 105, 176,

INFERIOR COURT,
when goods taken from bailiff of, 95, 96.

stay of proceedings in, 209, 211.

jurisdiction in, 249.

appeals from, 335.

appeals in, 336.

INJUNCTION,
none till subject in Court, 88.

plaintiff's first object, 158.

object of, 196.

defined, 196.

actions against stakeholder, 196.

rule as to protecting the sheriff, 197.

execution stayed, 200.

sheriff's position when refused, 201.

time for objecting to, 201.

when protection lost, 201.

order without jurisdiction, 202.

if sheriff disobeys order, 202.

if sheriff's order rescinded, 203.

sheriff ordered to withdraw, 204.

personal action against stakeholder, 204.

when no protecting clause in order, 204.

actions before foreign tribunals, 204.

interpleading in two countries, 207.

United States Courts, 207.

actions between claimants, 207.

must be a double liability, 208.

both claimants restrained, 208.

stay in inferior Court, 209.

suit in equity action at law 209.

proceedings not stayed, 209.

application not prosecuted, 210.

action must be mentioned in order, 210.
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INJUNCTION—CoHf/wHPfZ.

English rule that no cause restrained, 211.

fund must be in Court, 212.

sheriff's action to recover goods, 213.

action on interpleader bond, 214.

injunction in favour of claimant, 215.

solicitor and client, 215.

when solicitor protected, 215.

claimant's right against creditor, 215.

rule in Pennsylvania, 217.

damages for which creditor liable, 217.

protection for execution creditor, 218.

granted ex parte, 219.

when it may be dissolved, 219.

how applied for, 219.

actions which may be stayed, 220.

practice as to, 220.

proceeding in the nature of interpleader, 340.

INQUIRIES,
sheriff should take reasonable time to make, 51.

claims should be investigated, 126-127.

INSPECTION,
provision for, 190.

INSURANCE COMPANY,
may interplead, 36.

relief refused, 65, 71.

insurable interest, 280.

See Fire Insurance Company.
See Life Insurance Company.

INSOLVENCY,
when assignee in, a claimant, 105.

See Bankruptcy.
INTENTION TO SEIZE,

sheriff may interplead on, 78, 93.

jurisdiction to be rarely exercised, 94.

must be bona fide, 94.

INTEREST,
when in dispute, 71.

applicant should offer to pay. 96-97.

as between the claimants, 97.

in case of a bank, 97.

under chattel mortgage, 225.

pending an appeal, 242.

INTERLOCUTORY,
matters, 193.

is the decree or order, 244, 245, 246, 248, 249. 250, 251, 252.

as to appeals, 326.
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INTERPLEA,
term used in intervention, 22.

INTERPLEADER,
defined, 1.

need for the remedy, 1.

ground of the relief, 2, 7,

object in, 2.

has limitations, 2.

result of remedy, 3.

relief discretionary, 4.

two litigations involved, 5, 253.

origin of the remedy, 5.

none when claimants are litigating between themselves, 13.

term used in intervention, 22

effect of sheriff's, 42.

not compulsory, 5, 44, 57.

the office of, 62.

not a proceeding in rem, 77.

position when refused, 117.

equitable jurisdiction, 120.

when neither claimant entitled, 135.

unconstitutional in Iowa, 199.

interpleading in two countries, 207.

intention of, 213.

See Action? Is an Interpleader an.

force and effect of, 253.

an extraordinary remedy, 254.

as a derivative proceeding, 255.

sheriff's substantially an original proceeding. 256.

See Bankruptcy.

INTERROGATORIES,
may be delivered, 245.

INTERVENTION,
somewhat akin to interpleader, 22.

sheriff relieved by, 42.

in Illinois, 364.

IN THE NATURE OF INTERPLEADER,
Chapter on, 338-343.

INVENTORY,
of goods seized by sheriff, 229.

INVESTIGATION OF CLAIMS,

See Claim, 118-146.

duty of applicant, 126.
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IOWA,
defendant in action, 23.

sheriff, 42, 198.

statute unconstitutional. 199.

statute, 365.

IRELAND,
English Act introduced, 15, 366.

applicant in, 23.

sheriff in, 42, 45.

stay of proceedings, 213.

IRREGULARITIES,
when not objected to, 88.

appeals to correct, 335.

ISSUE,

granting of not imperative, 4.

may be amended to let in another claimant, 115.

when claimant declines to take, 167.

when directed, 174.

contents of order directing, 175.

feigned issue, 175.

simple issue, 175.

preparation and delivery of, 176.

plaintiff in, 176-179, 269.

in sheriff's cases, 177.

object of issue, 179.

form of, 180, 268.

in stakeholder's cases, 180.

in sheriff's cases, 180-181.

if plaintiff fail to deliVer, 184.

sent for trial to inferior Court, 184.

in England, 184.

in Ontario, 184.

suggested by Court, 186.

more than one issue may be necessary, 186.

where issue filed and tried, 188.

may be directed to stand, 189.

amendment of, 191.

scope of limited, 191.

judgment on, final or interlocutory, 244. 245, 246.

construction of, 268.

.See Evidence.

JAPAN,
remedy akin to interpleader, 366.

.lOINT OWNERS.
when they claim, 274.
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JUDGMENT,
when claim a, 10, 32, 33, 46, 65.

when both claimants have a, 84.

on an interpleader bond, 214.

both final and interlocutory, 256.

as evidence, 272.

issue involving validity of, 283.

for costs, effect of, 322,

JUDICIAL. OFFICERS,
may have relief, 39.

See Sheriff.

See Officer.

JURISDICTION,
subject matter must be within, 90.

equitable jurisdiction, 120.

when Judge has no, 185, 202.

appeal from orders without, 332.

JURY,
sheriff may empanel, 42.

when allowed, 187-188, 248.

withdrawal of juror, 240.

provided for in order or judgment, 285,

one counsel to address, 285.

JUST AND REASONABLE,
jurisdiction to do what is, 150.

in staying proceedings, 221.

in sale of goods, 223.

as to costs, 295, 303, 305, 311.

as to charges, 313.

JUS TERTII,
as a defence, 152.

when sheriff may set up, 200.

when claimant may not raise, 277.

when claimant may set up, 278.

amendment to let in, 278.

when execution creditor may set up, 279.

when creditor may not set up, 279.

KANSAS.
defendant in action, 23.

sheriff, 42.

relief discretionary, 153.

equitable principles recognized. 366.

statute, 367.

KENTUCKY,
equitable principles followed, 367.

statute, 367.



446 INDEX.

LAND,
subject of interpleader, 75, 78.

proceeds of, 79.

delivery of, 90.

sheriff's trespass in entering, 198-199.

assumed to be a chattel, 271.

LANDLORD,
when tenant interpleads, 24-26.

allowed to interplead, 26.

when goods taken from landlord's bailiff, 95.

when a claimant. 111, 137.

English statute of 8 Anne, c. 14, 111.

must have taken a legal step, 137.

form of issue when a claimant, 181.

when sheriff withdraws, 228.

costs of, 299.

LAND OWNER,
allowed relief, 26, 65.

refused relief, 65.

LAW AGENT,
allowed relief, 119.

LIABILITY,
double vexation in respect of one, 2, 62.

independent, 147-157,

LIEN,
claim a lien, 28, 144, 274.

by applicant, 66, 69.

in Ontario, 70.

in sheriff's cases, 145.

given effect to, 273. .

for applicant's costs, 236, 286, 288.

LIFE INSURANCE COMPANY,
may interplead, 36, 62, 85, 177.

when refused, 62, 85, 140, 144.

Sec Frateknal Society.

See Benefit Society.

LITIGATIONS INVOLVED,
always two^ 5.

LIQUIDATOR,
when appointed pending interpleader, 167, 261.

.svr Bankiuttcy.
LOAN COMPANY,

allowed relief, 77. 156.

LONDON COURT OF BANKRUPTCY.
interpleader in, 20, 267.
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LORD OF THE LIBERTY,
seeking relief, 84.

LORD OF THE MANOR,
may have relief, 43.

LOTTERY COMPANY,
has been allowed relief, 36.

LOUISIANA,
in the nature of interpleader, 343.

equitable principles recognized, 367.

no statutory remedy, 367.

MAINE,
bills of interpleader, 367.

no statute, 367.

MAKER OF NOTE.
when allowed interpleader, 34, 156.

refused relief, 65.

MANDAMUS,
interpleader in, 39.

MANITOBA,
applicant in, 23.

claims need not be connected, 125.

restraining causes, 211.

statutes in force, 368.

MARRIED WOMAN,
when a claimant, 103, 283.

claim as doweress, 243.

costs of, 253.

MARYLAND,
lienholders in, 38.

bills of interpleader used, 373.

statutory provisions, 373.

MASSACHUSETTS,
defendant in action, 23.

collusion, 58.

interpleader as to part, 73.

equitable claims, 122.

bills of interpleader used, 373.

statute, 373.

MASTER,
refused relief, 142.

jurisdiction of in interpleader, 165.

power over costs, 289.

MATURE, •

claims must be, 137.

in case of landlord, 137.
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MAXIMS,
portior est conditio defendentis, 281.

interest repuhlicae et tit finis litium, 333.

MECHANIC'S LIEN,
when claim a.. 27.

MICHIGAN,
bills of interpleader used, 374.

no statute, 374.

MINNESOTA,
defendant in action, 23.

equitable principles followed, 374.

statute, 374.

MISSISSIPPI,

defendant in an action, 23.

garnishee, 33.

sheriff, 42.

equitable principles followed, 375.

statute in force, 375.

MISSOURI,
bills of interpleader used, 376.

no statute, 376.

MISTAKE,
question of, 284.

amendment, because of, 285.

MODERN ACTION OF INTERPLEADER,
the steps in, 18-19, 161-162.

MONEY,
subject of interpleader, 75.

any legal tender will answer, 77.

position of money lender, 225.

MONTANA,
action of interpleader, 19, 120.

applicant in, 23.

claims need not be connected. 125.

bills of interpleader used, 376.

statute, 376.

MORTGAGEE,
allowed relief, 26, 77.

second, claiming, 278.

MORTGAGOR,
allowed relief, 26.

refused relief, 136.

relief in nature of interpleader, 340.

MOTION,
notice of, 162.
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MULTIPLEPOINDING.
in Scotland, 20-22.

railway company, 30.

trustee, 31.

debtor, 32.

church officers, 36.

claimant can raise proceeding, 37.

applicant may have an interest, 69.

consignation of debt, 89.

new claimant in, 116.

must be double distress, 118.

what must be shown of the claims. 132, 137, 138.

new claim, 145.

damages for sale of goods, 197.

does not stop execution, 201.

security for costs, 310.

MULTIPLICITY OF SUITS,

interpleader awarded to prevent, 7.

MUNICIPAL CORPORATION,
allowed relief, 34.

relief in nature of interpleader, 342.

NEBRASKA,
defendant in action, 23.

sheriff, 42.

statute, 376.

NEVADA,
defendant in action, 23.

bills of interpleader used, 377.

statute, 377.

NEW BRUNSWICK.
defendant in action, 23.

statute, 377.

NEWFOUNDLAND.
interpleader statute, 378.

NEW HAMPSHIRE,
equitable principles followed, 378.

no statute, 379.

NEW JERSEY,
affidavit of no collusion, 52.

more than debt claimed, 74.

bills of interpleader employed, 379.

no statutory interpleader, 379.

NEW MEXICO,
has no interpleader process, 379.

M.L.I. 29
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NEW SOUTH WALES,
defendant in action, 23.

construction of issue, 275.

has adopted Englisli Act, 379.

NEWSPAPER,
proprietor of, may interplead, 151.

NEW TRIAL,
costs when ordered, 324.

NEW YORK,
English Act introduced, 1851, 15, 379.

defendant in action, 23.

contractual relation, 157.

when injunction may be moved for, 220.

in the nature of interpleader, 343.

statutory provisions, 379.

NEW ZEALAND,
applicant in, 23.

power to award costs, 30§.

has adopted the English Statute, 380.

NEXT FRIEND.
when necessary, 105, 176.

NON SUIT,

may be directed, 191.

when claimant suffers, 239.

NORTH CAROLINA,
defendant in action, 23.

follow equitable principles, 380.

statute, 380.

NORTH DAKOTA,
defendant in action, 23.

statute, 380.

NORTH-WEST TERRITORIES,
applicant in, 23.

claims need not be connected, 125.

interpleader rules, 381.

NOTICE,
of trial should be given, 189, 248.

>S'CC Ari'LICANT.

See Application.

NOVA SCOTIA.
applicant in, 23.

claims need not be connected, 125.

has adopted English statute, 383.

OBJECT OF INTERPLEADER,
to protect a stakeholder or officer, 2.

object of the issue, 179.
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OFFICER,
subordinate judicial, 39.

Master in Chancery, 39.

partition commissioners, 39.

of inferior Courts, 43.

Sec Other Officer.

OHIO,
equitable action survives, 19, 383.

defendant in action, 23, 49.

sheriff, 42.

statute, 383.

OKLAHOMA,
defendant in action, 23.

sheriff, 42.

statute, 384.

ONTARIO,
interpleader statutes in, 15, 385-390.

effect of codification, 20.

applicant in, 23.

claims need not be connected, 125.

in County Court, 165, 184.

in District Court, 166.

in Division Court, 184, 391-403.

old Chancery powers preserved, 185.

restraining causes, 211.

provision for sheriff's costs, 291.

ONUS,
in case of delay, 50.

in bankruptcy, 259.

in framing issue, 269.

on plaintiff claimant, 273.

"When both .titles defective, 281.

ORDER.
if rescinded without notice to sheriff, 203.

See Application.

ORIGIN OF REMEDY,
in England, 5.

OREGON,
defendant in action, 23.

collusion, 52.

equitable principles followed, 403.

statute, 403.

OTHER OFFICER,
lord of manor, 43.

coroner, 43.

receiver, 43.
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OTHER OFFICER—Continued.

under sheriff, 43.

deputy sheriff, 43.

constable, 43.

elisor, 43.

OUTSTANDING TITLE,
effect of, 281.

OWNER OF BUILDING,
may interplead, 38.

relief refused, 155.

relief in nature of interpleader, 341.

PARTICULARS OF CLAIM,
how much must be set out, 128-129, 169.

from claimant in sheriff's cases, 19.

PARTITION COMMISSIONERS,
refused relief, 141.

PARTNER,
partnership refused relief, 54.

when a claimant, 107.

when execution debtor a firm, 260.

PARTY,
See Claimant.

who are joined, 163.

PATENTS,
when conflicting claims for, 391.

PAYMENT,
effect of payment into Court, 72, 234, 282.

applicant must be willing to make, 87.

proceeding in the nature of interpleader, 339.

PENNSYLVANIA,
English Act introduced 1836, 15, 403.

action of interpleader, 19.

applicant in. 23.

sheriff, 42.

form of application, 162.

claimant's affidavit. 168.

in the nature of interpleader, 343.

issue directed, 176.

plaintiff in issue. 177.

questions for jury, 187.

sheriff protected, 198.

right of claimant against creditor, 217.

interpleader bond, 230-231.

claimant bound by first claim, 274

statutes in force. 403.
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PERSONAL LIABILITY,
See Independent Liability, 147, 157.

PETITION,
by, in interpleader, 162.

PLAINTIFF,
when he dies, 3.

which party made, 7, 176-179, 259.

affidavit to show who should be, 170.

proceed to trial without delay, 189.

immaterial which party is, 269.

PLEADING,
when action continued, 174.

See Application.

POSSESSION,
determines plaintiff in issue, 177-178.

See Disposition of Subject Matter,
evidence as to, 274.

effect of, when titles defective, 281.

POSSESSION EXPENSES,
when applicant holds, 227.

of sheriff, 227, 236, 314.

rule in Ireland, 315.

sheriff's right against creditor, 316.

before date of order. 317.

sheriff deprived of, 317.

effect of order on, 318.

amount of, 318.

when sheriff holds, 319.

between creditor and claimant, 319.

POUNDAGE,
when claimant does not appear, 166.

suspended till interpleader determined, 223.

depends on legality of seizure, 322,

PRACTICE,
See Application.

as to injunctions, 220.

PRINCE EDWARD ISLAND,
defendant in action, 23.

claims need not be connected, 125.

statute, 407.

PRINCIPAL.
agent cannot interplead for, 38.

PRIORITIES,
when claims a;ccording to, 143, 144, 240.
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PRIVITY,
must exist between claimants at first, 7, 122-124.

rule changed, 125.

PROCEEDINGS,
not in rem, 77.

not stayed, 209.

costs of further, 249.

PROHIBITION,
when it lies, 335.

PROMISSORY NOTE,
maker of, 34.

PROMPTNESS,
applicant must come before claim a judgment, 10.

always required in interpleader, 46-48.

reason for this rule, 47,

exception to rule in equity, 48.

under interpleader statutes, 48.

in sheriff's cases, 49.

PROTECTION,
must be invoked by the holder of fund, 37.

of sheriff, 43.

when it may be lost, 201,

See under " Injunction."

if order contains no protection clause, 204.

PUBLIC OFFICER,
allowed relief, 2.

PURCHASER,
allowed relief, 36.

refused relief, 61, 83, 123, 155.

relief in the nature of interpleader, 340.

QUEBEC,
has no interpleader, 407.

QUEENSLAND.
has adopted English Act, 407.

QUESTION OF LAW,
what sufficient to found interpleader, 134.

See Claim.

RAILWAY COMPANY,
when allowed relief, 30, 76, 77, 156.

when refused, 62.

conflicting claims for proceeds of land taken l)y, 391.

RATEPAYER.
when allowed relief. 27, 65, 341.
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RECEIVER,
may have relief, 43.

when goods taken from, 95, 258.

when a claimant, 105.

injunction in favour of, 215.

may be appointed to hold goods, 226.

not reauired to give security, 230.

when bankruptcy takes place, 266.

relief in the nature of interpleader, 341.

REFUSED,
position of parties when relief, 47.

REGISTRY OF SHIP,

conflicting claims for, 391.

RELIGIOUS SOCIETY,
when a claimant, 105.

RENT,
when interpleader pending, 111-114.

when creditor fails to provide, 228.

effect of interpleader bond on, 234.

REPLEVIN,
defendant in, cannot interplead, 39, 61.

RESCINDING,
of interpleader order, 194, 203.

costs in such case, 301.

RETAINER,
extent of, in interpleader, 128, 215, 251.

RETURN OF WRIT,
none pending interpleader, 200, 235.

REVIVOR,
when plaintiff dies, 3.

when claimant dies, 281.

REWARD,
claims to, 58, 80.

RHODE ISLAND,
equitable principles followed. 407.

no statutory interpleader. 407.

SAFETY DEPOSIT COMPANY,
may interplead, 35.

SALE,
effect of sale under interpleader order, 197. 217, 225, 264.

jurisdiction to make, 224.

sale by sheriff, 226.

when insolvency takes place, 204.

effect of, directing sheriff to sell, 284.
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SAME THING,
must be claimed, 29, 81.

See Subject Matter.
SCALE,

of costs, 320.

SCOTLAND,
multiplepoinding, 20-22, 30.

See also Multiplepoinding.

statutes in force. 407.

SECOND INTERPLEADER,
when refused. 114.

SECURITY,
claimant must given, 45.

when execution creditor must give, y5.

when a chattel mortgage, 224-225.

under order in sheriff's case, 227-228.

claimant may take goods on giving, 229, 288.

for costs, 308-312.

in sheriff's cases, 309.

how ordered, 310.

SECURITY FOR COSTS,
foreign claimant, 108, 167, 308-312.

SEIZURE,
when goods taken from third party, 198.

See Execution.

SERVANT,
cannot interplead for master^ 38.

SERVICE,
of process in interpleader, 163-164.

SET OFF,
when costs can be, 322.

SHARES,
subject of interpleader, 35, 77, 85.

SHERIFF,
allowed relief, 2, 39-46.

refused relief, 60, 61, 63, 64, 84.

courts more liberal than at first, 4, 45, 144, 290.

in Courts of common law, 39.

sued for trespass, 40, 151.

in English Courts of equity, 40.

at first sheriff could not interplead, 40.

in United States Courts, 41.

under English Act of 1831, 41.

United States codes. 42.

empanel a jury, 42.
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SHERIFF—Continued.

demand an indemnity, 42.

intervention, 42.

effect of interpleader, 42,

other officer, 43.

as a stalieholder, 43.

action of interpleader, 44.

not bound to interplead, 44, 57.

may be refused relief, 44, 74, 242.

position when relief refused, 201, 242.

may be given time to return the fi. fa., 44, 201.

re-interpleader, 45.

when goods in possession of third party, 46.

must come promptly, 49.

when too late, 49.

when delay excused, 50.

must not collude, 52-59.

must not exercise a discretion, 63.

if subject matter paid over, 74, 91.

must seize something tangible, 76.

when land in question, 78.

on intention to seize, 78, 93.

proceeds of goods, 92.

when creditor withdraws, 93.

when goods taken from claimant, 95.

claimants. 100. 101.

when a claimant, 105.

when landlord claims, 111.

may bring in a new claimant, 116.

claim "in writing, 119.

should enquire into claims, 51, 126.

submit claim to other claimant, 127.

solicitor instructing, 127.

claims too weak to allow interpleader, 142.

two execution creditors claiming, 144.

when claim a lien, 145.

affidavit by, 164-165.

position of, when creditor abandons, 168.

claimant's affidavit, 169.

who shall be plaintiff, 176-129.

form of issue, 180.

notice of application for final order, 195.

protection against actions, 197-200.

when sheriff disobeys order, 202.

sheriff ordered to withdraw, 204.
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SHERIFF—Conti7iued.

action to recover goods from claimant, 213.

disposition of goods, 223.

poundage, 223.

capacity in wtiicli slieriff sells, 226.

order in sheriff's cases, 227.

duty under order, 228.

stay of execution, 234-235.

always entitled to a subsequent order, 238.

if sheriff withhold goods, 242.

duty in handing over, 242.

effect of sheriff's interpleader, 247. 250.

See Bankruptcy.
costs of. 290-296.

costs payable by, 297.

costs of further proceedings, 299.

SHIP CAPTAIN,
allowed to interplead, 30.

relief refused, 38.

SLAVES,
subject of interpleader, 80.

SOLICITOR,
allowed relief, 29, 107.

when collusion arises, 54, 55.

instructing sheriff. 127. 216.

notice of claim by, 135.

scope of authority of, for judgment creditor, 215, 251.

when he will be protected, 215.

liability along with client, 216.

Sec Retainer.

SOUTH AUSTRALIA,
has adopted English Act, 407.

SOUTH CAROLINA,
defendant in action, 23.

when both claimants sue. 120.

statute, 408.

SOUTH DAKOTA,
defendant in action, 23.

statute, 408.

SPECIAL CASE,
may be directed, 173.

appeal from, 332.

STAKE.
subject of interpleader, 81.
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STAKEHOLDER,
allowed relief, 2.

refused relief, 3.

liability when he refuses to interplead, 5.

sheriff as, 43.

applicant must be, 64.

must assert no claim, 68.

when bankruptcy, 265.

See Applicant.

STATUTES,
English Act of 1831. 13.

origin of English Act, 13.

Ireland, 15.

in the United States, 15.

in Canada, 15.

Newfoundland, 15.

Australia, 16.

first regarded as a substitute for bill in equity, 16.

later and moi'e liberal view, 17.

do not oust equitable remedy, 17.

should be used instead of equitable remedy, 18.

of 8 Anne c. 14 (Landlord), 111-114.

intention of, 213.

See Appendix, 345-413.

STATUTORY INTERPLEADER,
liberally construed, 4.

relief discretionary, 4, 19.

first regarded as a substitute for bill in equity, 16.

later and more liberal view, 17.

does not oust equitable remedy, 17, 19.

when it should be used, 18.

equitable claims regarded, 120.

intention of, 213.

how to obtain injunction in, 219.

effect of, on civil action, 246.

STAY OP PROCEEDING,
See Injunction.

by an inferior Court, 209.

when it will not be made, 209.

STORAGE CHARGES,
when applicant claims, 70.

SUBJECT MATTER,
See ff/.so Disposition of Subject Matter.
generally, 75-97.

same must be claimed by both claimants, 11, 81.
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SUBJECT MATTER—Continued.
applicant must not claim any interest in, 11.

surplus mortgage moneys, 26.

taxes, 27.

legacy, 27.

fine, 34.

shares of stock; 35, 77, 85.

dividends, 35, 68, 77.

in possession of third party in sheriff's case, 46.

reward, 58, 80.

must come properly to applicants hands, 59.

does not matter how claimants accumulate, 59.

perishable, 64.

effect of payment into Court, 72, 212.

when dispute as to the amount, 72.

applicant loses all right to, 74.

money, 75, 77.

goods, 75.

chattels, 75.

debt, 75.

duty, 75.

real property, 75, 78.

value of, 75, 171.

must be ascertained, 76.

must be distinct and tangible, 76.

unliquidated damages, 34, 76, 82.

wheat, 76.

identity of, 76.

bank notes, 77.

fixtures, 78.

growing crops, 79, 119.

deeds and papers, 79.

proceeds of land, 79.

proceeds of goods. 80.

goods sold but not delivered, 80.

balance after satisfying an execution, 80.

an award. 80.

slaves, 80.

wagering stakes, 81.

when part of, claimed, 86.

must be brought into Court, 87.

multiplepoinding, 89.

delivery of land, 90.

control over. 90.

If paid to one claimant, 91.

offer to pay value, 92.
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SUBJECT MATTER—Continued.

when paid before second claimant appears, 92.

when taken from claimant by sheriff. 95.

when in custodj- of law, 95.

exemptions, lOG.

no injunction till in Court, 212.

exception in sheriff's cases, 212.

action by sheriff to recover from claimant 213.

SUMMARY DETERMINATION,
of application, 171-173.

by consent, 171.

when subject matter small in value, 171.

where a question of law, 172.

other cases, 173.

appeals from, 329.

SUMMONS,
interpleader, 162.

SURETY COMPANY,
may interplead, 35.

TAX COLLECTOR,
may interplead, 39.

when a claimant, 65, 107.

TAXPAYER,
may have relief, 27, 65.

relief in the nature of interpleader, 341.

TECHNICALITIES,
should be waived, 269, 270.

TENANT,
allowed relief, 2, 24, 124.

refused relief, 24, 84, 123, 137, 143.

in equity, 24-26.

under interpleader Acts, 26.

admission by, 282.

TENNESSEE,
defendant in action, 23.

equitable principles are followed, 408.

statute, 408.

TEXAS,
equitable principles recognized, 408.

no statutory interpleader, 408.

TIME,
from which title must be shown, 182-184, 276.

for objecting to relief, 201.

for distribution, 241.
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TITLE,
to land in Manitoba, 185.

effect of interpleader bond on, 234

claimant with limited, 273.

superior, outstanding, 281.-

Sec Claim.

TITLE DEEDS,
subject of interpleader, 79.

TOBAGO,
English Act not in force in, 20.

TRIAL,
issue cannot be amended at, 191.

matters reserved until after, 191.

powers of trial Judge, 192.

effect of interpleader upon right to, 246.

notice of, 189, 248.

getting ready for, 254.

disposal of costs upon, 321.

appeal from judgment on, 331.

new trial. 332.

TROVER,
relief did not lie in action of, 8.

TRESPASS,
by sheriff, 40, 151, 198, 199.

TRUSTEE,
when allowed relief, 31.

multiplepoinding, 31.

for creditors, 66.

when a claimant, 104, 274.

injunction in favour of, 215.

See Bankruptcy.
relief in the nature of interpleader, 341.

UNDER SHERIFF,
may have relief. 43.

sheriff interested through, 58.

UNITED STATES,
when a claimant, 103.

interpleader in Circuit Courts, 207.

in State Courts, 207.

view of interpleader in, 255.

See Appendix, 345.

USURY.
arising between claimants, 133.
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UTAH,
applicant in, 23, 120.

claims need not be connected, 125.

statute. 408.

VALUE.
of subject matter, 75, 171.

VENDOR,
when a claiment, 36.

when allowed relief, 85.

when refused, 62,

VERMONT,
equitable principles followed, 409.

no statutory interpleader, 409.

VICTORIA,
applicant in, 23.

has adopted English Act, 409.

VIRGINIA,
defendant in action, 23.

sheriff, 42.

equitable principles adopted, 410.

statute, 410.

WAREHOUSEMAN,
relief allowed, 12, 31.

relief refused, 31, 69, 155.

contractual relation, 150.

WASHINGTON,
action of interpleader, 19, 120.

applicant in, 23.

statute, 411.

WESTERN AUSTRALIA,
has adopted the English Act, 411.

WEST VIRGINIA,
defendant in action, 23.

sheriff, 42.

equitable principles followed, 411.

statute, 411.

WHARFINGER,
allowed relief, 152.

WIFE,
when a claimant, 103, 283.

claim of, as doweress, 243.

costs of, 253.

WISCONSIN,
defendant in action, 23.

equitable principles followed, 412.

statute, 412.
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WRECK,
conflicting claims for, 391.

WRIT.
quare impedit, 8.

fieri facias de bonis ecclesiasticis, 36.

enquiry, 45.

possession, 78.

of attactiment, 202.

of execution, 226, 235.

WRONGDOER,
cannot have relief, 60.

WYOMING,
defendant in action, 23.

sheriff, 42.

statutory provisions, 413.
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