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PREFACE.

We have taken pains, in the present edition, to insert,

as far as practicable, all the parallel references, where the

same case is found in different reports, which, in regard to

many of the English cases, will be of great convenience,

where the different series of reports are not always

accessible.

We have also added to the present edition an appendix

of the latest decisions, down to the time of publication, in

which are embraced some few cases of an earlier date, not

before referred to. We believe the edition will now be

found to embrace the points decided in, and references to,

all the important cases, and nearly all which have been

determined, both English and American, upon the numer-

ous topics discussed.





ANALYSIS OF THE CONTENTS.

The citations to other portions of the work are thus expressed, §
—

pi.
— n. —

, and
the §§ are placed in the inner margin of the pages,

for convenience of reference.
The paging of the third edition is preserved in this edition at the bottom of the page.

COMMON CARRIERS.

INTRODUCTION.
FAOK

1. Distinction between public or common and private carriers .... 1

2. The distinction further illustrated by the cases 1,2
3. The precise definition of common carriers 2
4. Reference to the early cases 2
n. 7. Different kinds of bailment 2, 8
5. Consideration of the more recent cases 3

CHAPTER XXVI.

COMMON CARRI£RS.

SECTION I.

DUTY AT COXKOH LAW.— RULE OF DAMAOKS IV 0A8B OF BREACH OF DVTT.

1. Definitions of the responsibility of common carriers. Inevitable acci-

dent 4, 6
2. To excuse carrier, force must be above human control, or that of

public enemy 6, 6
8. Are insurers against fire, except by lightning 6
4t. Instances of perils which excuse carrier 7
6. If carrier exposes himself to perils, he must bear the loss, but not of

delay, from unknown peril 8
6. Is liable for loss in price, during delay caused by his fault .... 9
7. Only actual damages can be recovered 9, 10
8. The same view further illustrated 10
9. In America the rule of damages is more liberal 10

10. Carrier must pay damage caused by negligence 10
11. Carrier bouna to follow instructions whether given at the time or before

delivery 10
12. Express carriers who undertake to sell commodities intrusted to them,

are common carriers of the money received 10, 11
13. Usage to collect and return price will bind carriers 11
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SECTION n.

RAILWAY COMPANIES COMMON CARBIER8.

1.
Railwaj' companies and others who carry for all who apply are common

carriers 11-13
2. Under the English statute entitled to notice of claim 13, 14
3. Railways also made liable as common carriers of passengers' baggage

and of freight 14
4. Responsibility results from the office, and action may be in tort or con-

tract 14

SECTION IIL

LIABILITT FOR PARCELS CARRIED BT EXPRESS, AND FOR ACTS OF AGENTS.

1. Carriers, who allow servants to carry parcels, are liable for the loss 15-17
2. Importance of making railways liable for acts of agents 17
3. Allowing perquisites to go to agents will not excuse company ... 17

4. Owner of parcels, carried by express, may look to company ... 17, 18
5. May sue subsequent carrier, who is in fault 18, 19

6. European railway companies are express carriers 19
7. Express companies responsible as common carriers 19
8. Such companies who carry parcels or baggage from one city to another

or from one depot to another, are common carriers 20, 21
9. Omnibus hnes and railways common carriers ex vi termini 21

10. Express companies held to deliver to consignee 21
11. The extent and mode in which express companies may restrict their re-

sponsibility 21, 22
12. Agent authorized to procure goods is competent to bind the owner by

conditions accepted by him 22
13. Express companies bound for safe carriage through its line, and for safe

delivery to the next express agent, and in many cases for safe de-

livery at the point of destination 22, 23
14. They cannot be excused from this except on the ground of a clear and

understanding stipulation to that effect on the part of the employer,
and in a particular which is reasonable and not against good morals
or good policy 23, 24

15. Express carriers must deliver at the earliest moment in regular business

hours 24
16 & n. 27. Propositions declared in California case, and comments on the

same 24-27
17. Restrictive limitations in other cases 26, 27
18. Inconvenience no excuse for omitting personal delivery 27
19. The consignee entitled to inspect goods 27
20. Notice brought home to the other party will, in general, control the

carriers' responsibility except for negligence 27, 28

SECTION IV.

RIGHTS AND DUTIES OF EXPRESS CARRIERS.

1. Liable for not making deliverj' to consignee 28-32
2. Contract of company with local carriers only temporary 32
3. Cannot charge in proportion to value of parcels, and restrict their

liability 82
4. Not responsible as common carriers in some cases 38
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6. Company, wbere statute prohibits discrimination, cannot charge ex-

press carriers higher than others, or give one such carrier exclusive

privilcfres 38
6. Responsible for not causing proper protest of bill 83, 84
7. Constructive grounds of limiting responsibility to his own routa . . 34
8. English statute requires packed parcels to be carried by weight . . 84
9. Temporary residents entitled to the protection of the Massachusetts

statute as to married women 35, 86
10. The party failing to carry forward proper directions, responsible for

consequent loss 86

SECTION V.

RESPONBIBILITT FOK BAOOAOB OV PASSBKOESS.

1. Liable as common carriers for baggage 36, 87
2. Liability where different companies form one line 37, 38
8. Company liable for actual delivery to the owner 88^1
4. Company not liable unless baggage given in charge to their servants 41-45
5. Liability results from duty, and not from contract 45
6. Carrier responsible for baggage if servants accept it 45, 46

SECTION VL

WHAT LIXITATIOKS AND BE8TKICTIOMS CASRIEB8 MAT ENFOBCE IH BEGABD TO

BAOOAOB.

1, 6. Not liable for merchandise which passenger carries covertly 46, 47 & 51
2. And it makes no difference that the passenger has no other trunk , 47-49
8. Jewelry, being female attire, and a watch m a trunk, proper baggage 49

4, & n. 12. So also are money for expenses, books for reading, clothing,

spectacles, tools of trade, and many other similar things . . . 49, 60
6. Carrier responsible for baggage, when passenger goes by another con-

veyance 61
7. Cannot restrict all responsibility for baggage. May make reasonable

rejjulations
and follow them 61

8. Definition of trinkets under the English statute 51,52
9. In England companies may exclude baggage from cheap trains ... 52

10. Stage proprietors, &c., responsible for luggage of their
passengers . 52

11. But wnere employed by hotel keepers to transport their guests, both

responsible 52

SECTION VIL

TO WHAT EXTENT THE PABTT HAT BE A WITNESS.

1. At common law the party could not be a witness in such cases ... 53
2. Some of the American courts have received this testimony from ne-

cesaitjr 53, 64
3-5. Decisions in different States 54
6. Agents and sen-ants of the company admitted to testify from ne-

cessity 54, 56
7. Where the

party's
oath is not received, the jury are allowed to go upon

reasonable presumption 65
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SECTION vni.

WHEN THE CABRIER's RE8FON8IBILITT BEGINS. •

1. Begins, in general terms, upon deliverj' of the goods 55
2. Delivery at the usual place of jeceiving goods, with notice, sufficient 65, 56
8. "Where goods are delivered to be carried, carrier liable from deliver}- . 56

[
4. But not responsiBle on a continuous line till they receive the goods 66, 57
6. Acceptance by agent sufficient, without payment of freight .... 57
6. Question of fact, whether carrier took charge of the goods .... 67
7. Sufficient to charge company, that goods are put in charge of their ser-

vants . .
, 57, 58

8. Whether goods are left for immediate transportation, matter of infer-

ence often 59

SECTION IX.

TERMINATION OF CARRIER'S RE8PON8IBILITT.

1. Responsibility of carrier of parcels for deliverj- 60, 61
2. Company not bound to make delivery of ordinary freight .... 61
3. The duty, as to delivery, affected by facta, and course of business 62, 63
4. Railway company ordinarily not bound to deliver goods, or give notice

of arrival 63, 64
5. Rule, in regard to delivery, in carriage by water 64
6. Only bound to keep goods reasonable time after arrival .... 64-67
7. Consignee must have reasonable opportunity to remove goods ... 67
8. After this, carrier only liable for ordinary neglect 67, 68
9. If goods arrive out of time, consignee must have time to remove, after

knowledge of arrival 68-71
10. So if company's agent misinform the consignee 72, 73
11. Carrier excused when consignee assumes control of goods . . . 73, 74
12. Effect of warehousing, at intermediate points, in route 74, 75
13. If next carrier has place of receiving goods, responsibility ceases on

delivery there 75
14. Warehousemen, who are also carriers, held responsible as carriers, on

receipt of goods, generally 75
15. Goods addressed by carrier to his own agent does not terminate

transit 75
16. Consignee refusing goods, duty of carriers 76
17. Leading facts in an English case on same point, and ruling of Ex-

chequer Chamber 76
18. Duty of the carrier in such cases, by American decisions 76
19. May put goods in his own or other warehouse 77
20. Where the carrier by water cannot find the consignee, he may exon-

erate himself by delivery to a responsible warehouseman .... 77
21. An English case exonerating the carrier on arrival of the goods, it be-

ing Sunday, no delivery could be made until ISIonday. Qiicere ? . 77
22. The carrier's responsibility ends when the warehouseman's crane is

attached to hoist the goods 77
23. Unlawftil seizure or invalid claim of lien no excuse to the carrier for

non-delivery 78
24. In carriage by water the delivery to the consignee must be according

to the custom of trade and the usages of the port and in regular
business hours 78

25. Tender to the party entitled to receive the goods will exonerate the

carrier, as such, and he will then only be responsible as an ordinary
bailee 78
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26. Arrangement with consignee binding 78
27. In carriage by water, in general, there must be notice to consignee and

deliver)' at the wharf, &o. 78, 79
28. Carrier cannot charge for cam'ing to and from depot, unless, &c. . . 79
29. By English statute can make no discrimination among customers . . 79

SECTION X.

PATMBNT OF FREIOBT.— OEKERAL DITTT OF CARRIERS.—BQUALITT OF CHARGES. —
8PECIAI, DAMAGES.

1. Bound to cany for all who apply 80
2. May demand freight in advance. Refusal to carry excuses tender . 80, 81
8. Payment of freight and fare will sometimes be presumed 81
4. Wliat will excuse carrier from carrj-ing or delivery 81-83
n. 15. Equality of charges 83-87
6. Goods may be rated according to custom 84
6. Must carry in the order of receipt 85-87

SECTION XL

VOTICB OR EXPRESS CONTRACT RESTRICTING CARRIERS' RESPON8IBILITT.

1. Special contract, limiting responsibility, valid 88
2. Notice, assented to by assizor, has same effect 88
8. But as matter of evidence, it is received with caution 88, 89
4. Carrier must show that consignor acquiesced in notice 89
5. Decided cases. Carriers' act 89, 90
6. New York courts held, at one time, that express contract will not ex-

cuse the carrier 90
7. American cases generally hold notice, assented to, binding . . . 91, 92
8. But in New Hampshire, knowledge of such notice is not sufficient to

bind the owner 92
9. Will not excuse far negligence 92

10. Ca.ses in Pennsylvania 92, 93
11. General result of all the cases 93
12. The rule under the English statute stated and illustrated 94
13. DiflTerent modes in which the carrier may waive his own notices . . 95
14. Notice of one kind will not excuse from responsibility of another . . 95

SECTION xn.

NOTICB, OR EXPRESS CONTRACT, LIMITING CARRIERS' LIABILITT.

1. Written notice will not affect one who cannot read 95, 96
2. Carrier must see to it that his notice is made effectual 96
3. Must be shown that knowledge of notice came to consignor . . . 96, 97
4. But former dealings with same party may be presumptive evidence . 97
6. Carrier cannot stipulate for exemption from liability for negligence 98, 99
6. But carrier may be allowed to stipulate for exemption from responsi-

bility as an insurer 99
7-12. Review of the cases favoring this proposition 99-102

13, 14, and n. 22. Review of English cases bearing in opposite direction 103-107
15. The United States Supreme Court hold to the rule we contend for . 107
16. The responsibility of ship-owners under the act of Congress . . 107, 108
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SECTION xm.

KOTICES AS TO ORDINARY AND EXTRAORDINARY RE8PONSIBILITT OF CARRIERS.

1. American writers and cases adopt this distinction 108, 109
2. The English cases do not seem to recognize it 109

, 3. The question often raised under English statute 109
4. Held reasonable to claim exemption from risk in transporting fresh

fish . 109, 110
6. So in carrying dogs and horses may require value to be stated . . . 110
6. How limitation must be claimed and secured 110
7. Unreasonable conditions stated 110

8. Cannot claim exemption from all responsibility, «S;c 110, 111
9. Same point further illustrated Ill

10. Case of injuring cattle by carrying beyond the station Ill

11. Exception of one risk cannot cover another Ill

12. Carrier always responsible for negligence Ill, 112

SECTION XIV.

RESPONSIBILITY FOR CARRIAGE BEYOND COMPANY'S ROAD.

1. English rule to hold first company liable to the end of the route • 112-114
2. This rule not followed in the American courts 114

3. But company may undertake for whole route 116-117
4. This is presumed when they are connected in business .... 117-120
6. Case of refusal to pay charges demanded, and return of goods before

reasonable time 120

6. Carriers only responsible for safe carriage and delivery to next carrier,

according to ordinary usage 120, 121

7. Must follow special directions 121, 122

8. Makes no difference that part of line is by boat and part by railway 122

9. English rule as to implied contract for entire route 122

10. Receiving freight for entire route binds to that extent, unless proof be

given to rebut that implication 122

SECTION XV.

POWER OP COMPANY TO CONTRACT TO CARRY BEYOND ITS OWN LIMITS.

1. No doubt existed in regard to this power until very recently . . . 123

2. Receiving freight across other lines and giving ticket through . 123, 124

3-5. Cases reviewed upon this point 124, 125

6. This may be shown by acts of company 126

7. English courts hold company competent to contract to carry through
entire route by sea and by land 126

8. But this must be by express contract, ordinarily 126

SECTION XVI.

AUTHORITY OF THE AGENTS AND SERVANTS OF THE COMPANY.

1. Board of directors have same power as company, unless restricted . 127

2. Other agents and servants cannot bind the company beyond their

sphere 127

3. Owner may countermand destination of goods through proper agent . 128
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4. Bnt an agent who assumes to bind the company bejond his sphere,
cannot 128, 129

5. Ratification of former similar contracts, evidence against company . 129
6. Notice by company of want of authority in sen-ants, renders tneir acta

void 129
7. Illustrations of the rule 130
8. Servant may bind company even when he disobeys their directions . 130
9. Company responsible for the acts of servants of other companies . . 130

10. The authority of the agent not affected by receiving the compensation
himself •

130, 181
11. The extent of agent^s authority matter of fact 131
12. The owner of ship responsible for the acts of the master, notwithstand-

ing a charter-party 131

SECTION xvn.

LIMITATION OP DCTT, BT COURSE OF BUSINESS.

1. Carriers bound only to the extent of their usage, and course of busi-

ness . . .

^
181, 132

2. This question arises only when they refuse to carry .... 182, 188
8. Carriers and some others are bound to 8erv6 all who apply .... 138
4. Duty under English carriers' act 183
5. Usage to determine character of freight 188, 134
6. Carrier cannot transship freight except in cases of strict necessity . . 134
7. Proof of the ordinary results of same voyage admissible 134
8. So also is the notoriety of the usages of trade and business .... 184
9. Owner of goods bound to remove them on arrival, or carrier only re-

sponsible for actual negligence 184, 186
10. How far carrier bound to observe the usages of the port 186

SECTION xvni.

8TRAMOER8 BOUND BT OOUSSB OF BUSINESS AND USAGES OF TRADE.

1. Those who
emploj^ railway companies bound to know the manner of

transacting their business 135
2. General usages of trade presumed to be familiar to all 136
3. Contracts for transportation contain, by implication, known usages of

the business 136, 137

SECTION XIX.

CASES WHBBB THE CARRIER IS NOT LIABLE FOR GROSS NEGLIGENOB.

1. Extent of English carriers' act 138-140
2. Must give specification, and pay insurance 140
3. Loss by felony of servants excepted. But not liable unless by car-

rier's fault 140
4. Not liable in such case, where the consignor uses disguise in packing . 140
5. Carrier is entitled to have an explicit declaration of contents . . . 140
6. But refusal to declare contents will not excuse the carrier for refusal to

carry 141
7. This statute does not excuse carrier for delay in the delivery . . . 141
8. Disposition in English courts to hold carriers to more strict accounta-

biUty 142, 143
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SECTION XX.

GOODS OF DANOESOrS QUALITY.— INTERNAL DECAY.— BAD PACKAGE.— STOPPAGE

IN TRANSITU.— CLAIM BY SUPERIOR RIGHT.

1. Internal decay. Defective package 144-147
2. Danfrerous commodities must be so reported 147
8. Carrier not responsible for natural decay or leakage 147

•
4. The owner must bear the loss from dampness of the hold, as one of the

accidents of navigation, if excepted from the risk and no fault of the

carrier. Carrying salt. Effect of bill of lading, stating goods in

good order 148
6. Owner responsible for loss from defects in article. Duty of carrier

after vessel stranded 148
6. The carrier not responsible, except

for damages caused by delay, where
the owner selects his own carnage and loads it 148

7. The carrier must do all in his power to arrest incipient losses . . . 149
8. Right to stop in transitu 149
9. Carrier liable if he do not surrender the goods, to one having right

to stop in transitu 150
10. Carrier may detain until right is determined 150
11. Right exists as long as the goods are under control of carrier . . 150-153
12. Most uncertainty exists in regard to capacity of intermediate con-

signees 154-157
13. As long as goods are in the hands of mere carriers, right exists, but

not when they reach the hands of the consignee's agent for another

purpose 157
14. Company compellable to solve the question of claimant's right at their

peril 157, 158
15. Conflicting claims of this kind may be determined, by replevin, or in-

terpleader 158, 159
16. Or the carrier may deliver the goods to rightfid claimant, and defend

against bailor 159

SECTION XXI.

BFFECT OF BILL OF LADING UPON CARBIEB.

1. Between consignor and carrier the bill of lading is prima facie evi-

dence 160
2. But questions of quantity and quality of goods cannot be raised where

intermediate carriers are concerned 161
3. Bill of lading may be explained by oral evidence 162
4. Express promise to deliver goods in good order, by a day named 162, 163

5. Effect of stipulation for deduction from freight, in case of delay . . 163
6. If carrier demand full freight, in such case he is liable to refund . . 163
7. Must be forwarded according to bill of lading 163, 164
8. Effect of separate bills of lading to different owners 164
9. Right of consignee in unlading goods 164

10. Effect of indorsement and delivery of bill of lading 164
11. Exception of responsibility for leakage extends to extraordinary as well

as ordinary leakage 164
12. But the carrier must show no want of care on his part 165
13. Statement in bill of lading as to state of goods only prima facie evi-

dence of fact 165
14. Passenger's baggage not at his own risk by reason of any notice printed

on his ticket and posted in the company's office, unless brought home
to the owner 165
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15. Bill of lading construed with reference to the nature of the route and
the course of business IGo, 166

16. The after carriers may pay back freight, in conformity with the bill of

lading 166

17. And the bill is conclusive as to third parties who act upon it . . 166, 167

18. An exception in the bill of lading does not affect its general construc-

tion . . ... 167

19. The bill is evidence only, as between the parties, but conclusive as to

parties acting in faith of it 167
20. But in cases of fraud the estoppel will not bind the owner of a vessel •

or his interest in it 167

21. Delivery must be made, if practicable, as agreed. Carrier must sho^
loss caused by excepted risks l67, 168

22. Construction of terras of bill of lading affected by usage, &c. . . . 168
23. Assignment of bill of lading transfers the title to goods, but not the

claim for damages 168

SECTION XXII.

CARBIERS' LIEN FOB FBEIOHT.

1. Lien exists but damage to goods must be deducted and freight must be
earned 169, 170

2. But if freight be paid through to first carrier, lien does not ordinarily
attach 170, 171

8. A wrong-doer cannot create a valid lien against the real owner . . . 171

4-8. lUustration of the point last stated 171-173
9. Passenger carrier has lien upon baggage for fare 173

10. Carriers have no lien for general balance of accoimt 173
11. Lien may be waived in same modes as other liens 173
12. Delivery obtained by fraud, goods will be restored by replevin . . . 173
13. Last carrier in the route may detain goods till whole fi^ight paid 173, 174
14. Carrier cannot sell goods in satisfaction of lien 174
15. Owner may pay freight, and sue for goods lost 174
16. Carrier is bound to keep goods reasonable time if refused by con-

signee 174
17. Lien does not cover expense of keep 174
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the first company 175
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government 176
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22. If goods are unlawfully detained, the consignee, being ready to pay

Ireight, may maintain trover, without formal tender 176
23. Consignees indorsing bill of lading, witliout recourse, or a mere ser-

vant or
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not responsible for freight 175
24. Waiver of lien presumed from unconditional delivery 176
25. Delivery of

part of cargo no waiver as to whole. Question of fact . 176
26. No lien for dead freight. Owner of vessel chartered to another has no

lien for hire of vessel. Sed Quaere 176
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bm of lading, same a0§25 177, 178
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nation 184, 185
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damage 185
3. Upon evidence of servants' imfaithfulness or negligence, some expla-

nation must be given, or the company held liable 185-187
4. Company liable for special damages where they act malajide .... 187
d.« But not ordinarily liable for special damage 187
6. Consignor owning the goods the proper party to sue .... 188, 189
7. Consignor in such case not estopped by the act of consignee . . , 189
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SECTION xxvn.
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THEIR RIOHT8 A>'D DUTIES.

1. Covenantfl in a. charter-party will be construed as independent and not
conditions precedent, where that can fairly be done .... 192, 193

2. Freight stipulated to be carried for so much the cubic foot is to be esti-

raatt'd at the time of shipment 193
8. The owner of a ship responsible to

freighters
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xtineris 194, 196
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port
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IS responsible for the consequences 198
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CHAPTER xxvn.

COMMON CARRIERS OF PASSEXGER3.

SECTION I.

DBOREB OF CARS REQCIRBD.

1 . Are responsible for the utmost care and watchfulness .... 200, 201
2. Duty extends to every thing connected with the transportation . 201, 202
3. But will not extend to an insurance of safety 203-210
4. Will make no difference, if passenger does not pay fare . . . . 210-212
6. So, too, where the train is hired for an excursion, or is under control

of state officers 212
6. Not easy to define the degree of care required 212
7. Passenger carriers not responsible for accidents without fault . 212, 213
8. They contract only for their own acts 213
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9. They must adopt every precaution in known use 214, 215
10, 11, and notes. Further discussion of the rule and the cases . . 215, 216
12. Duty to inform passengers of peril requiring caution to escape . . . 216
13. Person purchasing d ticket becomes a passenger, and is entitled to pro-

tection on reaching his seat in the carriages 216, 217
14. Passenger carriers bound to exclude disorderly persons from their car-

riages 217
15. Company bound to fence its stations so as to hinder passengers enter-

ing by a dangerous way 217
16. A passenger carrier who attempts to carry ordinary passengers and

soldiers at the same time, is responsible for the consequences . 217, 218

SECTION la.

BAILWAT HANAOEMENT AND BESPONSIBILITT.

1. The distinction between the responsibility of common carriers, and

passenger carriers, rather formal than substantial .... 218, 219
2. Passenger carriers bound to furnish themselves with every security

known to the business, or else the risk caused by any deficiency rests

upon them 219, 220
8. People in foreign countries cannot comprehend our rashness in passen-

ger transportation by railway 220
4. Comparison of the precautions abroad with those used here. The

courts should be more stringent in their demands upon this sub-

ject 220, 221
6. Those who voluntarily submit to destruction, as well as those who per-

petrate it, should not go unpunished 221
6. The instinctive sentiments of juries in holding railway passenger car-

riers responsible for all injury to passengers, wise and just . . . 221
7. It is not safe to affirm, that passenger carriers are absolutely bound to

safe delivery, at the point of destination. But the rule of law, prop-
erly imderstood and justly applied, falls scarcely short of this 221, 222

SECTION n.

IiIABILITT WHERE BOTH PASTIES ABE IN FAULT.

1. Company not liable unless in fault 223, 224
2. Not liable where plaintiflF's fault contributes directly to injury . . 225-227
3. Company liable for wilful misconduct, or such as plaintiff could not

avoid 228
4. Plaintiff may recover for gross neglect of company, although in fault

himself 228
5. But not where he knew his neglect would expose him to injury . . . 229
6. May recover although riding in baggage car 229, 230
7. Company do not owe such duty to wrong-doers 230
8. May recover although out of his place on the train 230
9. Plamtiff affected by negligence of those who carry him 230

10. Fault on one part will not excuse the other, if he can avoid commit-

ting the injury 231
11. Negligence to be determined by the jury where evidence conflicts . . 231
12. PlamtifF must be lawfully in the place where injured 232
13. Passengers bound to conform to regulations of company, and direc-

tions of conductors 232
14. Precautions to be used by passengers 233
15. Proof of negligence on plaintiff's part 233
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16. After proof of presumptive negligence, company must show that no
reasonable precaution could escape it 234

17. One crossing a railway track must look out for trains, or he cannot re-

cover 234
18. Rushing across a track when a train b approaching is foolhardy pre-

sumption 234
19. One cannot recover for an injury the result of heedlessness .... 234
20. The degree of precaution required of passenger-carriers . . . 234, 235
21. English courts recognize no difference between negligence and gross

negligence 235
22. Negligence to preclude recovery must directly tend to produce the in-

jim- , 235
23. Ordinarily proof must be given of defendants' negligence, and that but

for such negligence the injurj- would not have occurred . . 236, 237
24. Passenger carriers must provide suitable accommodations for all passen-

gers 237
25. Then passengers must conform to the usages and rules of the company

or fail to recover 237, 238
26. Where passenger is injured by the fault of carrier's employees he may

recover, but not if done by his own invitation 238

SECTION III.

INJUBIES BT LEAPIXO FROM THE CARRIAGES.

1. Passengers may recover, if they have reasonable cause to leap from
the carriage, and sustain injurj- 238, 239

2. But not where their own misconduct exposes them to peril .... 239
3. But may recover, if injured in attempting to escape danger .... 239
4. Cannot excuse leaping from cars because train passes station . . . 240
6. Must resort to their action for redress 240
6. Rule of law, where train passes station 240
7. Rule where a person enters the cars to see another seated .... 241
8. Company bound to stop their train a sufficient time 241
9. No recovery can be had where passenger leaves the cars on the wrong

side 241
10. Recent decision in England 241
11. Dissenting opinion approved 242
12. The case affinned in the Exchequer Chamber 242
13. Is still open to grave doubta 242, 243

SECTION IV.

INJUBIES FRODDCINO DEATH.

1. Redress, in such cases, given exclusively bv statute .... 243, 244
2. Form and extent of the remedy under the English statute .... 244
8. Where the party is in fault, no recovery can be had 244
4. By English courts no damages allowed for mental suffering .... 244
6. In Pennsylvania damages measured by probable accumulations . . 246-247
6. In Massachusetts, company subjected'to fine not exceeding $5,000 , 247
7. Wife cannot maintain the action for death of husband, or father, for

death of child 247, 248
8. In Illinois the personal representative sues for the benefit of the widow

and next of kin. Rule of damages 248
9. Form of the indictment . 248

10. If those having charge of passengers, not tui juris, leave them ex-

posed, company not liable 249
VOL. u. b
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11. No action lles'if death caused by neglect of fellow-servant or by ma-
chinery .- 250

12. Servant liable for consequences of using defective machinery . . . 250
13. Compensation to the party bars claim of representatives 250
14. Parents may recover for death of child of full age 250

SECTION V.

8CIT8 WHERE THE INJURED PARTY IS A HARRIED WOMAN.

1. In a suit by husband for injury to the wife he may recover the expenses
of the cure . 251

2. But such expenses cannot be recovered in a suit on behalf of the wife

for her personal injuries 251

SECTION VL

LIABILITY WHERE TRAINS DO NOT ABBITB IN TIHB.

1. Company liable to deliver passenger according to contract .... 252
2. May excuse themselves by special notice 252
3. Liable for damages caused by discontinuance of the train .... 252
4. Carriers not performing according to previous notice liable to all in-

jured, as for breach of duty 253, 264
6. Not liable for injury caused by stage company connecting with railway 255
6. Company excused by giving proper notice of the course of their trains

and the places of changing cars 255
7. Rule of evidence and of estimating damages in such cases . . 255, 256
8. In order to recover special damages in such case it must appear clearly

that they occurred and were inevitable 256

SECTION vn.

WHAT WILL EXCnSE COMPANY FROM CARRYING PASSENGERS.

1 . Company not bound to carry where carriages full 257
2. But must carry according to terms which they advertise . . . 257, 258
8. Not bound to carry disorderly persons, or those otherwise oflfensive . 258
4. Carrier liable in tort for breach of duty aside from any contract . . 258
6. Purchase of ticket does not constitute a contract 258
6. Company has a right to impose reasonable regulations as to carriage of

passengers . 259

SECTION vin.

RULE OF DAMAGES FOR INJURIES TO PASSENGERS.

1. All damage, present and prospective, is recoverable 260
2. But these should be obvious, and not merely conjectural ... 260, 261

8. New trials allowed for excessive damages 261

4. But this only allowed in extreme cases 261

6. Counsel-fees not to be considered 261

6. Some English judges doubt if damages should be claimed as compen-
sation for pain 262

7. Not so viewed generally 262

8. Plaintiff may show value of his time lost 262

9. Generally rests very much in discretion of jury 262, 263
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10. In actions for loss of service, cannot include mental anguish .... 263
11. Woman claiming; damages for personal injury cannot prove state of her

family or death of husband 264
12. Refusal of court to set aside verdict for excessive damages .... 264
13. The rijjht to damages, question of law

;
the amount, one of fact • . 264

14. Chief Baron Pollock's commentary on these questions 264
15.

Special damages cannot be recovered, unless alleged and proved 264, 266
16. Plaintiff who claims damages for loss of time and business may prove

nature of business and probable profits 265
17. Mother recovers pecuiiiarj- loss, by death of infant child, during minori-

ty, but nothing for shock to feelings 265

SECTION IX.

CARBIBR8 or PASSENGERS AHB OOOD8 CAKNOT DRITB WITHIW THE PRECINCTS
OF A RAILWAY STATION 266, 286

SECTION X.

DnTT RESULTING FROM THE SALE OF THROUGH PASSENGER TICKETS, IN THE FORM
OF COUPONS.

1. Not the same as where goods and baggage are ticketed through . . 267
2. It is to be regarded as a distinct sale of separate tickets for different

roads. They may be used when the holder elects .... 267, 268
3. The first company are to be regarded as agents for the others . . . 268
4. If the business of the entire line is consolidated, it is different . . . 268
5. But in general it is not regarded as a case of partnership . . 268, 269
6. The companies being in different states and kingdoms makes no differ-

ence 269
7. First company held liable for baggage not checked 269
8. So, for an injurj-, occurring on anot£er line, over which they had sold

tickets 269, 270
9. A stage route intersected by a ferry, hired to carry the coaches over,

is responsible for the safety of passengers on the ferry 270

SECTION XI.

now FAR THE DECLARATIONS OF THB PARTY ARE COMPETENT EVIDENCE.

1. Are competent to show state of health, in connection with other
facts 270, 271

2. But not to show the manner in which the injurj' occurred 271
3. Exposition of the just application of the rule admitting declarations as

part of the res gatce 271

SECTION XII.

PASSENGERS WRONGFULLY EXPELLED FROM CARS.

1. Company not held liable for exemplary damages unless they ratified

. the expulsion 272
2. But upon principle

the company should be liable for special damage . 273
3. Are trespassers if they refuse to deliver baggage in such cases . . . 273
4. Company must keep strictly to the terms of any by-law regarding the

production of tickets when called for 273
6. Conductors bound to exclude disorderly or offensive persons . 273, 274
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6. One wrongfully expelled from the cars, not entitled to special damages,
unless it occurs dearly without his fault 274

7. Where ticket lost person liable to pay fare 274
8. One wrongfully put on shore, by a passenger boat, short of his destina-

tion, may show, to enhance damages, that it was done in an insulting
manner 274

SECTION xin.

PAYING MONET INTO COURT, IN ACTIONS AGAINST PASSENGER CARRIERS.

1. Payment into court in general count and tort, only admits damages to

extent of sum paid 274, 275
2. But in cases of special contract admits the contract and breach alleged 275

SECTION XIV.

tIABILITT WHERE ONE COMPANY USES THE TRACK OF ANOTlTER.

1. Statement of the facts of a case 275, 276
2. Company not liable to occasional passengers on freight trains for torts

committed by employees of other roads 276
3. Same liability towards passengers coming from other roads as in other

cases . .' 276, 277
4. And owe passengers same duty upon other roads as their own . . . 277
6. Company responsible, on other roads, to same extent as the owners . 277
6. Responsibility measured by law applicable to case 277

SECTION XV.

now THE LAW OF THE PLACE GOVERNS.

1 . Corporations are only liable according to lex loci 278
2 This in conformity with the general law 278
3. Corporations must be judged by local law 278
4. It was left to the jury to say what was reasonable as to the time of

shipping goods under a special contract from a foreign country 278, 279
6. But in the absence of special contract the laws of the country to which

the ship belongs will govern 279
6. Where a collision occurred in a British port, the rights of parties will

be settled by the law of that country 279

CHAPTER XXVIII.

TELEGRAPH COMPANIES.— THEIR RIGHTS, DUTIES, AND RESPONSIBILITIES.

1. The ordinary corporate rights and duties of these companies discussed

elsewhere 281
2. The chief inquiry as to third parties, is, which shall assume the risk of

transmitting a message 282
8. Telegraphic communications must be proved by production of the orig-

inal, or in default of that, by copy, &c 282
4. Questions will arise whether the message delivered to the operator, or

that received, is the original 282

6. If the party sending the message is the actor, that received at the end
of the line is the original 282, 283
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6. Bat a mere reply, or message sent on behalf of the person to whom sent,
is the original when delivered to the operator 283

n. 4. Discussion of these points in a case in Vermont 283
7. Where both parties agree to communicate by telegraph, each assumes

the risk of his own message 283, 284
n, 5 and 6. Discussion of the (|uestion of making contracts by telegraphic

communication 283-285
8. Illustration of the question of the resemblance or difference between

correspondence by mail or by telegraph 284, 285
9. If one employ a special operator, he assomea the risk of transmis-

sion. It is his own act by his agent 285, 286
10. Both parties may be entitled to mamtain actions for default in trans-

mitting messages 286, 287
11. Notice that company will not be responsible for mistakes in unrepeated

messages binding 287
12. The American courts adopt the same view. Company always respon-

sible for ordinary neglect 287
13. Companies can only be regarded as insurers of the accuracy of re-

peated messages 287
14. Held responsible in one case where specially cautioned . . . 288, 289
15. But, generally, not responsible for errors in unrepeated messages, ex-

cept on proof of negligence or want of skill 289, 290
16. Telegraph companies not responsible as common carriers, and ma^

limit responsibility to their own lines and to repeated messages, if

not guilty of negligence 290
n. 10. Discussion of the question, how far telegraph companies are common

carriers 287-289
17. Case in Kentucky, holding the company responsible only for care and

skill in unrepeated messages 290-292

18. and note 16. Discussion of the question of responsibility for messages
passing over different lines 292, 293

19. Statement of some suggested difficulties in establishing a proper rule

of damages in such cases 293
20. All that is required to render the business safe is to understand the

messages correctly 294
21. The ordinary rule of damages applicable to contracts should be applied

here 294
22. The fact that such correspondence is not fully understood by the com-

panies will make no essential difference in the application of the

rule 294, 295

23. and note 21. Party on discovering mistake must elect whether to

adopt it or not 295, 296
24. Rule of damages adopted in some unreported cases .... 296, 297

25. and note 23. The party entitled to recover penalty is the contracting

party . 297, 298
26. The duty to serve all without discrimination or preference. Disclosing

secrets of office. 298
27. Several miscellaneous points decided by the cases 298

1. Placing poles in the highway, without legislative authority, creates a
nuisance 298, 299

2. And telegraph companies, having legislative powers, must see that

their works do not obstruct the highway, to the injur)' of ordinary
travellers 299

3. Shipmasters are bound to know of the existence and situation of sub-
marine cables, and not to injure them 299

4. The duty of secrecy in regard to telegraphic correspondence impor-
tant and difficult to secure 299, 300

6. How far treasurj- notes are lawful tender for rent of telegraph line

agreed to be paid in United States currency 300, 301
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6. Telegraph posts,
once legally established in the highway, cannot

afterwards be removed or treated as a public nuisance .... SOI
7. Atmospheric influences, or unintelligible nature of message, how

affecting damages 301
8. Liberal constructions in proving telegraphic communications 301, 302
9. Morse's patent vindicated 302

28. An elaborate review of numerous
points

of law upon the subject 302-304
29. Powers of courts of equity in vindicating the exclusive rights of such

companies 304
30. Duty of companies to transmit messages promptly and fairly . . . 304
31. Numerous points decided in another case 804, 805

CHAPTER XXIX.

EQUITY JURISDICTION IN KKGARD TO RAILWAYS.

SECTION I.

INJUNCTIONS AGAINST RAILWAY COMPANIES.

1. Courts of equity will not assume the control of railway construction . 306
2. Will restrain company from taking lands by indirection 306
3. Will restrain railway company, when exceeding its powers .... 307
4. If company have power to pass highways, board of surveyors cannot

stop them 307, 308
6. Board of surveyors should apply to the tribunals of the country . . 308
6. Equity will restrain company from exceeding powers, or if they have

ceased 308
7. Injunctions to enforce the payment of compensation for land . . . 308
8. Injunction suspended,

on assurance of payment, by short day . . . 309
9. Course of equity practice must conform to change of circumstances . 309

10. The course of proceeding in American courts of equity is the same . 309
n. 12. Review of the cases upon this subject 809-312

SECTION II.

INJUNCTIONS TO PROTECT THE RIGHTS OP LAND-OWNERS, AND OF THE COMPANY.

1. Company restrained from taking less land than specified in notice 310-312
2. Sometimes

injunction refused, where great loss will ensue . . 812, 313
3. Will not enjoin company to try constitutionality of their act .... 313
4. May be restrained from carrying passengers beyond their limits . . 313
5. So also from taking land beyond the reasonable range of deviation . 313
6. But not where the company have the right to take the land . . 313, 314

SECTION m.

EQUITABLE INTERFERENCE IN REGARD TO THE WORKS.

1. No universal rule upon the subject of equitable interference .... 814
2. These matters often arranged by mutual concessions, and an issue at

law 314, 315
3. Cases illustrating the mode of proceeding in courts of equity . 316, 317
4. Where company required to do least possible damage . . . . 317, 318
6. If the company have removed a highway ultra vires, a court of equity

will not compel its restoration 818
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SECTION IV.

VCBTHBB INSTAVCBS OF EQCITABUB IKTERFERENCB A8 TO UrORKS.

1. In a clear case equity will direct the mode of crossing highways 318, 319
2. Mandamus the more

appropriate remedy in such cases . . . 319, 320
3. Towns may maintain bill in equity to protect highways 320

SECTION V.

ivjtnrcTiovs to cabbt ikto bffect obdebs of bailwat coxmissionebs.

1. Railway companies perform important public functions . . . 320, 321
2. Courts of equity will enforce order of railway commissioners, without

revising 321

SECTION VI.

EQUITABLE INTEBFEBENCB W^EBB COMPAKT HATE KOT FUNDS.

1. English courts will not allow company to take land, when their funds
fail 322

2. This has been qualified by later cases, and is very questionable . 322, 323
3. Equity will not interfere where company propose to complete but part

of works 323, 324
n. 4. Cases reviewed, and result stated 323

SECTION VII.

EQUITABLE CONTBOL OF THE MANAOBMEHT OF BAILWAT COHPANIE8.

1. Courts of equity will not interfere in matters remediable by sharehold-

ers . . .

,
324, 326

2. Will not restrain company from declaring dividend till works are

finished 326
3. Will interfere to enforce public duty rather than a private one . . . 325
4. Will restrain such companies from diverting funds to illegal use . . 326
6. Interference of court of equity cannot be claimed upoB the assumption

of the practical dissolution of company 327-330
6. Directors liable to same extent as other trustees 331, 332
7. Maivaging committee not chargeable with the fraudulent acts of its mem-

bers 332
8. Courts of equity

will not enforce resolutions of directors, or company 322
9. Suits in equity in favor of minority against majority 832-334

10. Bill in equity may be maintained by a single stockholder 334
11. Necessary requisites in form of such a bill 335
12. Directors not responsible for purchases made on credit of the corpora-

tion . 835
13. Minority may insist upon continuing the business till charter expires . 386
14. Minority may have bill against directors for not resisting illegal tax . 335
15. Company may expend funds in resisting proceedings in parliament . 336
16. Equity will not compel directors to declare dividend, unless they wil-

fully refuse 336
17. Directors only liable for good faith and reasonable diligence .... 336
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SECTION vin.

APPLICATIONS TO LEGISLATORE FOR ENLARGED POWERS.

1. Equity will not restrain railway companies from petition for enlarged
powers . 336, 337

2. The early English cases favored such applications 337
8. The proper limitations stated 337
4. Applications on public grounds not to be restrained

;
those on private

grounds may be . . 337

SECTION IX.

SPECIFIC PERFORMANCE.

1. Courts of equity will often hold control over railway contracts, refer-

rinjr the questions of law to the courts of law 338
2. But where thfe legal right is clear, equity will not interfere . . 338, 339
3. And where the affidavits are conflicting, court declined interfering . . 339
4. So, too, where the company agreed to stop at a refreshment station . 339
6. So, also, if there is doubt of the legality of the contract, or its char-

acter 339
6. A contract between different companies for the use of each other's

track is permanent, and will be enforced in equity 340
7. Will decree specific performance in regard to farm accommodations . 340
8. Specific performance affected by mistake of the parties. Subscription

to stock will not be annulled because made through mistake, except
upon prompt action 340, 341

SECTION X.

INJUNCTIONS RESTRAINING ONE COMPANY FROM INTERFERING WITH EXCLUSIVE
FRANCHISES OF ANOTHER.

1 . Equity exercises a preventive jurisdiction in such cases 341
2. Will not interfere where the legal right is doubtful 342
8. Unless to prevent irreparable injury, multiplicity of suits, or where

legal remedy is inadequate 342
4. Statement of facts and mode of procedure in such a case 342
6. Injunction against different lines so connecting as to create competing

line 342, 348
6. Many cases take similar view 348
7. Railway not regarded as an infringement of the rights of a canal . . 343
8. But will be restrained from filling up the canal 343, 344
9. Rights of railway companies if allowed to become proprietors of

canals
'

. 844

SECTION XI.

INJUNCTIONS AGAINST THE INFRINGEMENT OF CORPORATE FRANCHISES IN THE NATURE

, OF NUISANCE.

1. Allowed to prevent multiplicity of suits, collisions, and riots . . 844,345
2. Lord Brougham's definition of the jurisdiction 346
3. Definition of same by Chief Justice Shaw 345
4. Statement of the general grounds of equitable interference . . 345, 346
6. Court will sometimes enjoin a mere trespass, where the damage is ir-

reparable and without color of right 846
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SECTION xn.
I

IXJUNCTIOXS TO FBE8EHVE PROPERTY FENOBNTB LITE.

1. Will not decree specific performance, where mere question of dam-

ages 346
2. Where injunction might operate harshly, parties put under terms . . 847
n. 2. Review of cases upon this subject 347

SECTION xin.

IMJUHCTIONS RESTHAIiriMO PARTIES FHOM PETITIONINO LBGISLATUKK.

1. Right claimed to exist, but rarely exercised, by courts of equity 847, 848
2. Not sufficient that it will interfere with rights of other

parties
. . . 848

8. Where right doubtful may be sent to court of law for determination . 848

SECTION XIV.

INTERFBKBHCS OW COUBT8 OF EQUITY IN THE SALE AKD DISPOSITION OF THE
KFFECTS OF INSOLVENT COMPANIES

1. Will interfere to save costs and litigation 849
2. All parties interested may come in 849
8. Summai'y proceeding in some states 349

SECTION XV.

MANNER OF GRANTINQ AND ENFORCING EX PARTE INJUNCTONS.

1. Such injunctions especially liable to abuse 350
2. In important cases not allowed, except upon notice to other party . . 350
3. Injunction commonly dissolved, upon answer, denying equity . 350, 351
4. Remarks of Lord Cottenham upon this subject 351, 852
5. Party who obtains such injunction, on imperfect state of facts, liable to

costa .• 352, 358

SECTION XVL

RIGHT TO INTERFERE BY INJUNCTION LOST BY ACQUIESCENCE.

1. Acquiescence to extinguish right must have operated upon other

parties
353

2. Delay, to learn the extent of injury, will not estop the party .... 354
8. Acquiescence has been held not always perfectly to express the idea . 354
4. Ilow far injunctions granted against cities and towns 355

SECTION XVII.

MANDATORY INJUNCTIONS SOMETIMES ALLOWED.

1. Injunctions may produce mandatory eifect, bat must be specific . 855, 856
2. A decree for specific performance is a mandatory injunction .... .356

3. Injunction not granted to transfer litigation to another forum . . . 356
4. Mandator}' injunctions granted only where any serious injury would

else accrue 3&6
5. The fact that the act is done, no ground to refuse injunction . . 356, 857
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SECTION xvni.

REMEDY PROVIDED IV CHARTER DOES NOT SUPERSEDE RESORT TO EQUITY.

1. Special provisions of charter do not commonly affect the jurisdiction of
courts of equity 357

2. Recent English statutes supersede such jurisdiction chiefly, in suits at

law 357

SECTION xrx.

WILFUL BREACHES OF INJUNCTIONS.

1. Statement of case 358
2. Opinion of the Vice-Chancellor 358, 359

SECTION XX.

QUESTIONS OF COSTS IN EQUITY.

1. Costs most commonlj^ awarded to prevailing party 859
2. If parties compromise merits, court will not decide question of

costs 359, 360

SECTION XXL

SUITS ON BEHALF OF OTHERS 860

SECTION xxn.

RECEIVERS.— THEIR APPOINTMENT AND DUTIES.

1. It often becomes necessary to put railways into the hands of re-

ceivers 360, 361
2. Appointed where necessary to reach income of estate 361
3. Cases numerous where property of corporations placed in receivers'

hands 361
4. That is the legitimate mode of granting execution in equity . . 361, 362
5. The receiver not subject to the process of any other court. Excep-

tions 362, 363
6. This does not affect the priority of liens 363
7. Subsequent mortgagee may have receiver. How extended .... 363
8. Courts of equity will appoint one receiver in all suits 363
9. Receiver represents only parties to particular suit 363

10. Liable for money in his hands to same extent as other trustees . . . 364
11. All persons having an agency in matter liable as receiver 364
12. So also of one having any custody of the money 364

CHAPTER XXX.

INDICTMENT.

SECTION L

INDICTMENTS AGAINST RAILWAY COMPANIES.

1. Are liable to indictment for obstructing public highway .... 865-367

2. Corporations liable to indictment for misfeasance, as well as non-

feasance 367, 368
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8. Not liable to indictment for disturbing quiet, by proper use of loco-

motives 368
4. Where the company have the right to divert highways, it is for the

jury
to detennine whether it is done in a reasonable manner . . . 368

5. All that is requisite is, that it produce no serious public inconvenience 369
6. Order, or conviction of company, in relation to repair of highways,

mav be general 369
7. Signals required to be given at highway crossings on level .... 869
n. 2. Keview of the cases upon the subject 366-367

SECTION n.

HOW FAR KAILWATS MAT BECOME A FCBLIC NUISANCE.

1. Use of public streets of a city, by permission of city authorities, by
railway, not a nuisance 870, 371

2. But the use of locomotives in the vicinity of a church on Sunday may
become a nuisance 371

3. City authorities may grant railway leave to use streets or to tunnel . . 871
4. But company must not unnecessarily interfere with comfort of others

in such use 372
6. The slight obstruction of navigable waters by railway company, author-

ized by act of legislature, not a nuisance 372
6. Such grants construed strictly. Any excess of authority becomes a

nuisance 372, 373
7. Company not justified in building stations for passengers or freight in

highway 373
8. Agfrrieved persons cannot take redress into their own hands .... 378
9. Nor can one suffering in common with others, but in a greater degree,

maintain an action. But the owner of the fee of land under the

highway may restrain a railway company from occupying it for a
station 373

SECTION m.

INDICTMENT FOB OFFENCES AGAINST BAILWATS.

1. Railway tickets chattels. Railway pass subject of forgery 874.
2. Under the English statute, indictments for obstructing railway car-

riages, or endangering persons therein 375
n. 4. Loss of railway ticket. Negotiability of same 374, 375
n. 5. Right of street railways to unobstructed track 875, 376

CHAPTER XXXI.

TAXATION.

SECTION I.

ASSESSMENTS UPON RAILWAY WORKS, AND UPON STOCK, OR SHARES.
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COMMON CARRIERS.

INTRODUCTION.

1. Distinction bettcten public or common and 8. TTie precise definition of common car-

private carriers. riers.

2. The distinction further iUuMtralsd
bjf

the 4. Reference to the early cases.

cases. n. 7. Different InWs of bailment.

6. Consideration of the more recent cases.

We have not deemed it important to go much into detail

in defining the different classes of carriers. The distinction

between common carriers and all other carriers is all that seems

entirely pertinent to a treatise upon the subject of common car-

riers. The distinction between common or public carriers, and

such as are merely private carriers, has been already hinted at,

and is sufficiently defined below for ordinary practical purposes.
But the distinction is further illustrated in numerous cases in the

English and American reports.

1. It is generally considered that where the carrier under-

takes to carry only for the particular occasion, pro hac vice, as it

is called, he cannot be held responsible as a common carrier. So,

also, if the carrier be employed in carrying for one or a definite

number of persons, by way of special undertaking, he is only a pri-

vate carrier. To constitute one a common carrier he must make
that a regular and constant business, or at all events, he must * for

the time, hold himself ready to carry for all persons, indiflferently,

who choose to employ him.^

2. In an American case,^ a common carrier is defined to be

one who undertakes for hire or reward to transport from place

> Gisbourn v. Hurst, 1 Salk. 249
; Upston v. Slark, 2 C. & P. 698

;
GUbart

r. Dale, 1 Nev. & Per. 22.
•
Dwight r. Brewster, 1 Pick. 60.

VOL. n. 1 • 16



2 COMMON CARRIERS.

to place tlie goods of such as choose to employ him. It need

not be his principal business, but merely incidental to other

occupations, as when the proprietors of a stage-coach, whose chief

business was to carry passengers and transport the mail, allowed

the driver to carry parcels not belonging to the passengers, it was

held to constitute them common carriers, and as such liable for the

loss of a parcel thus committed to their agents. This, we appre-

hend, is the general rule in regard to stage-coach proprietors.

They are regarded as common carriers, and that the act or agree-

ment of the driver, within the range of the business which he is

knowingly allowed to transact, will bind the proprietors.^

3. To constitute one a common carrier, then, he must make it,

for the time, a regular employment to carry goods for hire for

all who choose to employ him.* The rule embraces the pro-

prietors of stage-wagons and coaches, omnibuses and railways.^

The rule will also embrace carters, expressmen, porters, ship-own-

ers, and all who engage regularly in the transportation of goods
or money, either from town to town, or from place to place in

the same town.

4. The definition of a common carrier requires that the service

should be for hire or reward, since without that the same degree

of responsibility would not arise. But in regard to private con-

tracts for carrying goods or money, it is not important, after the thing

is actually undertaken, whether it be for hire or not. That was the

point decided * in the celebrated and leading case of Coggs v. Ber-

nard,^ where it was ruled that if one undertake to carry goods

safely and securely, he is responsible for the damages they may
sustain in the carriage through his neglect, though he was not

a common carrier, and was to have nothing for the carriage. The

opinion of Softj Ch. J., in this case, forms the basis of the present

law of bailments, both in this country and in England."

' F. & M. Bank v. Ch. Transp. Co., 23 Vt. 186.
* Fish c. Chapman, 2 Kelly, 349, 353.
'
Story, Bailm., § 496, and cases cited.

• 2 Ld. Ray. 909
; s. c. Com. 133.

'
Eolt, Ch. J. There are six sorts of bailments. 1. Deposiium ; or, the

mere deposit of goods to keep without benefit or reward. 2. Commodatum,
where goods are loaned to one for his convenience. 3. Loaning for hire.

4. Pawn or pledge. 5. Goods to be carried or repaired for reward. 6. For

the same purpose without reward. It was decided in Shaw r. Davis, 7 Mich.

318, that a contract for rafting and running staves does not constitute the party
•17
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5. There has arisen in the American courts considerable contro-

versy in regard to what precise form of transportation of goods will

be sufficient to constitute one a common carrier. But it has been

lield that railways which take a car for transportation over their

road, and take the sole possession and care of it, although it re-

main on the owner's trucks, are responsible as common carriers.*

And in general the same rule is established here as in England,
that those who are engaged in the business of carrying for all who

apply, indiscriminately, upon a particular route, by whatever mode

of transportation they conduct their business, must be regarded

as common carriers ;
while those who undertake to carry in a

single instance, for a particular person, not being engaged in the

business as a general employment, even for a portion of the

time, must be considered private carriers,® and as such are only

liable for the care and diligence which careful and diligent men
exercise in their own business of equal importance.®

a common carrier, but only an ordinary bailee for hire, which requires ordinary

care and diligence.
• New Jersey Railw. r. Pennsylvania Railw., 3 Dutcher, 100.

• Pennewill r. Cullen, 5 Harring. Del. 238. See Dwight v. Brewster, 1

Pick. 50. The owner of a vessel usually employed in transporting goods from

one port of the United States to another, is a common carrier. Clark v. Richards,

1 Conn. 64.



COMMON CARRIERS. CH. XXVI.

CHAPTER XXYI.

COMMON CARRIERS.

Duty at Common Law.

SECTION I.

Rule of Damages in case of breach

of duty.

1. Definition of the responsibility ofcommon

carriers. Inevitable accident.

2. To excuse carrier, force must be above

human control, or that of public enemy.

3. Are insurers against fire, except by light-

ning.

4. Instances ofperils which excuse carriers.

6. If carrier exjTose himself to perils, he must

bear the loss, but not of delay,from un-

known peril.

6. Is liable for loss in price, during delay

caused by his fault.

7. Only actual damages can be recovered.

8. The same view further illustrated.

9. In America the rule of damages is more

liberal.

10. Carrier must pay damage caused by neg-

ligence.

1 1. Carrier bound tofollow instructions wheth-

er given at the time or before delivery.

12. Express carriers who undertake to sell

commodities intrusted to them, are com-

mon carriers of the money received.

13. Usage to collect and return price will

bind carriers.

§ 167. 1. Carriers of goods for hire indifferently for all per-

sons, such as we have defined as common carriers, have, at com-

mon law, for a very long time, been held liable for all damage
and loss to goods during the carriage, from whatever cause, un-

less from the act of God, which is limited to inevitable accident,

or from the public enemy .i The exception of the act of God, or

inevitable accident,
* has by the decisions of the courts been

restricted to such narrow limits, as scarcely to amount to any re-

' This will not of course embrace losses caused by any default of the owner

of the goods. The American cases adopting substantially this definition are very
numerous. See Harrell v. Owens, 1 Dev. & Batt. 273

;
Moses v. Norris, 4 N.

H. 304; Jones v. Pitcher, 3 Stew. & P. 135
; Sprowl v. Kellar, 4 id. 382

;
Hale

V. N. J. Steam Nav. Co., 15 Conn. 539.

It is no excuse for the carrier that a greyhound delivered to him, and for

which he gave a receipt, was not properly secured at the time of delivery. He
was bound to know what was proper fastening, and advise the owner ifany thing
more was required. Stuart v. Crawley, 2 Stuart, L. C, 323. See also Porter-

field V. Humphreys, 8 Humph. 497, where a horse was lost on a steamboat, by

escaping from his fastening ;
and the carrier was held responsible.

*
18, 19



§ 167. DUTY AT COMMON LAW, ETC. 6

lief to carriers. It is in reality limited to accidents whicli come

from a force superior to all human agency, either in their pro-

duction or resistance. Hence many learned judges have contended

that the terms " inevitable accident," which were first suggested

by Sir William Jones as a more reverent mode of expressing tho

act of God, do not, in fact, have the same import.^

2. To excuse the carrier, the loss must happen from a strictly

superior force, and not a mere human force (unless it be the

public enemy), the via major of the civil law, and tho casuists.

And it would seem that it should not only be a superior force,

in the emergency, but one which no human foresight or sagacity

could have guarded against.*
* In one case,* where the subject

• Forward v. Pittard, 1 T. R. 27. The language of Lord Mansfield is here

so pertinent as to bear repetition:
"

It appears from all the cases for one hun-

dred years back, that there are events for which the carrier is liable, indepen-

dent of his contract.'''' "A carrier is in the nature of an insurer." In defining

the act of God, he says :
"

I consider it to mean something in opposition to the

act of man."— "The law presumes against the carrier, unless he shows it was

done by the king's enemies, or by such act as could not happen by the interven-

tion of man, as storms, lightnings, and tempests." Richards v. Gilbert, 6 Day,

415; McArthur r. Sears, 21 Wend. 190, 192; Proprietors of the Trent & Mer-

sey Nav. Co. r. Wood, 3 Esp. Cases, 127, 131
;
4 Doug. 287 (26 Eng. C. L. R.

358). Lord Mansfield here says : "The act of God is natural necessity, as wind

and storms, which arise from natural causes, and is distinct from inevitable acci-

dent." See Sherman v. Wells, 28 Barb. 403
; Fergusson v. Brent, 12 Md. 9.

Le Orand, Ch. J. : "The act of God" must be the direct and immediate cause of

the loss, to excuse the common carrier, and it is no excuse that it was caused by
inevitable accident, or produced by the act of God concurring with other agen-
cies. Sprowl tj. Kellar, 4 Stew. & P. 382. But see Hill v. Sturgeon, 28 Mo.
823. In a somewhat recent case. Read r. Spalding, 5 Bosw. 395

;
s. c. 30 N.

Y. 630, where goods were damaged by a flood rising higher than ever before,

and which it was no negligence not to have anticipated, and from which the

goods could not be delivered after the extent of the rise was known, it was held

to have occurred by the act of God, unless the carrier was in fault in not having
sooner sent the goods to their destination, and if so in-fault, then he was respon-
sible. S. P. Michaels v. N. Y. Centr. Railw., 30 N. Y. 564. See also Merritt v.

Earle, 29 N. Y. 115.
» Colt V. McMechen, 6 Johns, 160

; Opinion of Kent, Ch. J. ;
1 Smith's L.

* Blackstock v. New York & Erie Railw., 1 Bosw. 77. But see also Cox v.

Peterson, 30 Alab. 608; Hibler r. McCartney, 31 Alab. 601. There is no

invariable rule requiring common carriers to carry freight in the precise order

in which it is received, without regard to any other circumstances connected

with its character, condition, or liability to perish. Peet v. Chicago & N. W.
Railw., 20 Wis. 694.

•20



6 COMMON CARRIERS. OH. XXVI.

was verj carefully examined, it was held that the carrier could not

excuse himself for delay in transporting goods by showing that

the engineers, and other persons in the employ of the company,

by combination left their employ and rendered it impracticable to

complete their undertaking. Such a* result is not to be regarded
as the act of God or inevitable accident,

3. Hence carriers are held as insurers against fire, unless

caused by lightning.^ There are many cases in the books which

take such a latitudinarian or speculative view of the extent of

injuries by the act of God, as to give
* the exception a much broader

range, as where the foundering of a ship upon a rock in the ocean,

not generally known to navigators, and not known to the master,

was held a loss from the act of God.^ And if a vessel strike on

a rock not hitherto known, it will excuse even common carriers, it

has been said, but not if it be laid down in any chart.'^ •

Cases, 219, ed. 1847 ; 268, ed. 1852, and the able note of the Am. editor; Mc-
Arthur v. Sears, 21 Wend. 190

;
McCall v. Brock, 5 Strob. 119

;
Dale v. Hall, 1

Wilson, 281
;
N. B. Steamboat Co. v. Tiers, 4 Zab. 697. Where the loss of

goods on board a ship occurred in consequence of the rudder proving defective,

internally, from some cause unknown to the owner or master, and where the ves-

sel had been "lately completely repaired," it was nevertheless held the carrier

was liable. Backhouse v. Sneed, 1 Murph. 173. And in all cases the owners of

river craft are responsible, not only for their own inattention, want of care, and

inexperience, but equally for that of their servants. Borne p. Perrault, Stuart,

L. C. 591, and note. And even where the goods were on board a lighter, being

conveyed to the vessel outside the harbor, and were thrown into the water and

damaged by an explosion of the boiler, the vessel was held responsible for the

loss, these particular goods being included in the bills of lading signed by the

master. Bulkley v. Naumkeag Cotton Co., 24 How. U. S. 386. This case goes

upon the ground that the usages of the business requiring the owner of the vessel

to employ and pay the lighterman, the delivery to him was a delivery to the mas-

ter, and the responsibility of common carrier attached thereupon. And the

responsibility of a ferryman as a common carrier for carriages, attaches as soon

as the same are fairly on the slip or drop of the ferry ;
and it will not relax on

account of the carriage being driven by a servant of the owner. Cohen v. Hume,
1 McCord, Law, 439.

» Mershon v. Hobensack, 2 Zab. 372, 379
;
Forward v. Pittard, 1 T. R. 27

;

Hyde v. Trent & Mersey Nav. Co., 5 T. R. 389; Gatliffe r. Bourne, 4 Bing.

N. C. 314. And in Ins. Co. v. Ind. & Cin. Railw., Disney, 480, it is held, that

in losses by fire the carrier is prima facie liable. See also Porter v. Chicago,

&c. Railw., 20 111. 407
;
Parker v. Flagg, 26 Me. 181.

^ Williams ». Grant, 1 Conn. 487.

' Pennewill v. Cullen, 5 Harring. Del. 2.'>8. And in Collier ». Valentine, 11

Mo. 299, it is said that losses from obstructions in river navigation, where no re-

21
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4. And so of the loss of a vessel by running upon a *
snag in a

river, brought there hj a recent freshet.^ But these cases have

been questioned, and perhaps have not been univei*sally followed.

A hurricane or tempest, lightning, and the unexpected obstruction

of navigation by frost, have, been held to come within the excep-
tion to the liability of carriers.'

liable chart exists, are not governed by the same rules as losses by ocean naviga-

tion, where such is the fact. But in the former each case must be judged by its

own peculiar circumstances. ' But it is no excuse for the loss of goods by a

common carrier, that his vessel was run into by a steamer in the night and sunk,

whereby the goods were lost, provided those in charge of her had not used due

care in guarding against such an accident, even where the persons in charge of

the steamer were guilty of negligence in her management. Converse v. Brain-

ard, 27 Conn. 607. If the fault were solely on the part of the colliding vessel,

the carrier is still responsible. Oakley c. Portsmouth & Ryde Steam Packet Co.,

11 Exch. 618.

In the case of De Rothschild c. Royal Mail Steam Packet Co., 7 Exch. 734,

where the carrier received goods in Panama to be by him delivered in London,
" the act of God, the Queen's enemies, pirates, robbers, fire, accidents from

machinery, boilers and steam, the dangers of the seas, roads, and rivers, or any
or either of the risks so excepted as aforesaid

;

" and the goods were secretly

stolen from a railway truck in passing from Southampton to London, it was held

not to come within the exceptions of loss by robbers or the danger of the roads.

Since robbers meant those who take by violence in opposition to thieves who take

covertly, and dangers by roads meant marine roads, or if it could apply to roads

by land, it would only embrace perils peculiar to roads, as the overturning of

carriages in rough and precipitous places, &c. It was held, at an early day, that

carriers by water could not excuse themselves for loss occasioned by coming in

contact with an anchor, to which no buoy appeared to be fastened. Trent Nav.

V. Wood, 3 Esp. 127. And where damage was done to the goods by water

escaping from a steam-pipe cracked by frost, by reason of filling the boiler over

night, the carrier is not excused
;
for although that had been the common usage,

it was the fault of the crew. Siordet r. Hall, 4 Bing. 607
;

8. c. 1 M. & P. 561.

It is no excuse that the goods were lost by an accidental fire without the fault

of the carrier. Gilmore v. Carman, 1 Sm. & M. 279
;
Potter ». Alagrath,

Dudley, 159. Theft by the crew or others is no excuse. SchiefTelin v. Harvey,
6 Johns. 170. And even where the loss occurs by the shifting of a buoy at the

entrance of the harbor while the ship was absent on her last voyage, it will not

excuse the carrier. Reaves v. Waterman, 2 Spears, 197.
«
Smyrl r. Niolon, 2 Bailey, 421

;
Faulkner v. Wright, 1 Rice, 108.

• Bowman v. Teall, 23 Wend. 306; Parsons r. Hardy, 14 id. 215; Ilarria v.

Rand, 4 N. H. 259; Crosby v. Fitch, 12 Conn. 410. It has been held, that

although a general bill of lading, given by a carrier, containing a general under-

taking to carry, is subject, presumptively, to the ordinary exception to the

liability of the carrier, of the act of God and the public enemy, it may never-

theless be shown, by oral testimony, that the undertaking was not even subject

•22



8 COMMON CARRIERS. CH. XXTI.

6. And ordinarily, where the negligence of the carrier exposes
him to what he might otherwise have escaped, he is responsible for

losses thus occurring through the combined agency of his own neg-

ligence and inevitable accident, or the public enemy. As where

the carrier, without *
necessity or justifiable cause, deviates from

the direct or usual course of transportation, and thereby encounters

a storm in which water communicates with the cargo, lime, and ig-

nites it, whereby both ship and cargo are lost, he is responsible

upon a declaration charging that it was his duty to carry by the

usual course without needless deviation.^^ But if his own neglect

was not the proximate cause of the peril being incurred, or if the

neglect was not one which ordinary foresight or sagacity could

have apprehended was exposing the goods to extraordinary peril,

he is still excused. As, if by having a lame horse he is longer

upon his route, and is thus overtaken by a desolating flood upon
the canal, he is not responsible for the consequent loss.^^

to that presumptive exception. Morrison v. Davis, infra. But, query, whether

this legal intendment of the bill of lading is any more subject to explanation and

contradiction than are the express provisions of the instrument itself. The car-

rier must show that the los,s or damage accrued from causes within the exceptions

to his responsibility, created either by law or the contract of the parties. Came-

ron V. Rich, 4 Strobh. Law, 168. And even where the vessel is unseaworthy, or

the carrier is otherwise in default, he is not responsible for losses accruing from

causes excepted from his undertaking, and in no sense from any defect or default

on his part. Collier v. Valentine, 11 Mo. 299. Exceptions of the dangers of

the river only cover such as are not known, and therefore unavoidable by human

care and foresight. Gordon v. Buchanan, 5 Yerg. 71.

Loss by pirates is regarded as a loss by the public enemy. Magellan Pirates,

25 Eng. L. & Eq. 595; 8. c. 18 Jur. 18. See Bland v. Adams Ex. Co., 1 Du-

vall, 232. The freezing of perishable articles by reason of an unusual intensity

of cold is not such an intervention of the vis major as excuses the carrier, if the

accident might have been prevented by the exercise of due diligence and care

upon his part. The fact that the carrier has done what is usual, is not sufficient

to exempt him from a charge of negligence. He must show that he has done

what was necessary to be done under all the circumstances. Wing v. The New
York & Erie Railroad Company, 1 Hilton, 235. So, where goods are thrown

overboard in a tempest, by order of the master. Gillett v. Ellis, 11 111. 579.

The master of a steamboat is not liable, for not drj'ing wheat wet by inevitable

accident. Steamboat Lynx v. King, 12 Mo. 272. There is no such invincible

necessity that goods carried by wagon should suffer by rain as to excuse the

carrier for damage thereby, Philleo v. Sandford, 17 Texas, 227.
'" Davis V. Garrett, 6 Bing. 716; s. c. 4 M. & P. 540; Powers v. Daven-

port, 7 Blackf. 497
;
Lawrence v. McGregor, Wright, 193.

" Morrison r. Davis, 20 Penn. St. 171, 175.
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6. But where a delay in the transportation is caused by inevi-

table accident, a railway company is liable for injury to the goods,

by bad handling, in endeavors to expedite the passage. But it

is not liable, of course, for a decline in the price of goods during a

delay which was inevitable.^ But where the decline in price hap-

pened during a delay in transportation for which there was no legal

excuse, the carrier would, no doubt, bo liable. And in an action

for not delivering goods in a reasonable time, the party is entitled

to recover the value of the goods at the time and place where they
should have been delivered, and necessary loss and expenses in-

curred otherwise, if any.^
*

7. The rule of damages, as laid down by the Court of Exche-

quer in a late case **
is, that where the carrier fails to deliver in

time it is the duty of the owner to sell, directly he receives the

goods, at the market prices, and realize his loss
;
and the difference

between the price which he obtains, and that which he would have

obtained if the goods had been delivered in time, is the only meas-

' "
Lipford V. Railw. Co., 7 Rich. 409; Galena & Chicago Railw. v. Rae, 18

m. 488: Denny r. N. Y. Central Railw., 13 Gray, 481. And when the cause

of delay, as ice or low water, is removed, the duty to transport revives. Lowe
V. Moss, 12 111. 477

; post, §§ 188, 190.

" Nettles r. Railw. Co., 7 Rich. 190; Black ». Baxendale, 1 Exch. 410;

post, §§ 188, 190.

Where cotton is lost by a common carrier, interest upon its value may be

assessed by the jury as a part of the damages, in an action against the carrier for

the loss. Kyle v. Laurens Railw., 10 Rich. 382.

In estimating the damages in an action against the carrier fop the loss of the

cotton which he undertook to deliver to plaintifTs factors in Charleston, the

amount of factors^ commissions upon the value should not be allowed the defend-

ant in abatement. lb.

The carrier is bound to carry in a reasonable time, but this is a question of

fact, under all the circumstances, and to be submitted to the jury. Conger v.

Hudson River Railw., 6 Duer, 275. But it is said here that the carrier is not

responsible for delay caused by the fault of a third party, as a collision with the

train of another railway through their neglect. Nor is the company liable for

damages occasioned by the loss of a market through delay not excused, this

being too speculative and contingent. But most of the cases hold otherwise.

See Faiway c. Northern Transportation Co., 15 Wis. 129, where it was held

that a delay in the transportation of goods to Buffalo, from which place they were

to be shipped by steamers on the lake, occurring in November, was, in view of

the increased dangers of lake navigation aa winter approached, prima facit

proof of negligence.
" Simmons r. Southeastern Railw. Co., 7 Jur. N. S. 849; s. c. 7 IL & N.

. (Am. ed.) 1002.
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10 COMMON CARRIERS. CH. XXVI.

ure of damages. This was a case where hops were sent by com-

mon carrier, and the consignee refused to accept them on account

of not being delivered in time
;
and the court held the plaintiflf

could recover no damage on account of the loss of the bargain
between the plaintiff and the consignee.

8. And in another case where goods were not received by the

consignee until after the season of their sale had passed, it was

held the plaintiff could only recover the difference between the

market value of the goods at the time they were received and

when they should have been received, and that the profits which

the plaintiflf would have derived from making up these goods
into articles of sale and disposing of them could not be taken

into account.^^

9. But in an action for not delivering machinery in proper time,

the measure of damages was held to be the * value of the use of the

machinery during the period of its improper detention,^^ but that

under proper averments and notice and pi'oper proof special dam-

ages even beyond this might be recovered. ^^ The diflference be-

tween the last case and some of the preceding, in regard to the rule

of damages, seems to be one of policy between the views of the Eng-
lish and American courts, in the one case to enable the owner to

realize speculative damages, and in the other to deny all but what

is the most obvious actual damage.
10. And where the cars of a railway company are thrown oflf the

track, by reason of running over one who fell from the train in

consequence* of having no proper place to stand, it is no excuse for

any injury caused to freight.^'^

11. Carriers of goods by express or otherwise, are always bound

to follow instructions given by the owner or his agent, unless that

becomes reasonably impracticable. And instructions given ante-

cedently to the delivery of the goods, but in contemplation of such

delivery, on the part both of the owner and carrier, are of the same

binding force as if given at the very time of the delivery.^^

12. And where carriers by express undertake to dispose of com-

" Wilson V. Lane. & Yorksh. Railw. Co., 7 Jur. N. S. 862; 8. c. 9 C. B.

N. S. 632.
i«

Priestly v. Northern Ind. & Chicago Railw. Co., 26 111. 205
; post, §§ 188,

190.

"
Goldey r. Penn. Railw. 30 Penn. St. 242.

" Streeter ». Horlock, 7 Moore, 283
;

s. c. 1 Bing. 34.
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§168. RAILWAY COMPANIES COMMON CARRIERS. 11

modities intrusted to them, and return the price, they must be re-

garded as common carriers of the money as well as the goods, and are

not relieved of their extreme responsibility upon the receipt of the

money, unless there is some contract or understanding allowing

them to use the money, and if so, they would become debtors for

it upon the receipt of it.^®

13. So also, where goods are sent by express, with * directions to

collect the price on delivery, as where the receipt for the goods,

signed by tiie agent of the company, was marked,
"
356.34,

C. 0. D.," which the agent testified meant that the company un-

dertook to collect $356.34, on delivery of the goods, and return the

amount to the consignors, it was held the evidence was admissible,

and the company bound by the act of their agent.^ But it has

sometimes been doubted whether the master of a ship can bind the

owners to return the price of commodities shipped, unless there is

a usage to that effect.^^ But such a usage is not uncommon,
and will ordinarily bind the owner to such an undertaking on the

part of the carrier, although made by his servants.^

•SECTION II.

Railway Companies Common Carriers.

1. Railwatf companies and others who carry

for all who apply are common car-

riers.

2. Under the English Statute entided to no-

tice ofdaim.

8. Railways also made liable as common

carriers of passenger's baggage and of

freight.

4. Responsibility results from the office, and

action may be in tort or contract.

§ 168. 1. It was decided at an early day that persons assuming
to carry goods upon railways for all who applied, were to be held as

common carriers, and indeed it is now regarded as an elementary

principle in the law that all who carry goods, in any mode, for all

who apply, are common carriers.^
* And if natural persons have

"
Harrington v. McShane, 4 Watts, 443

; Kemp r. Coughtry, 11 Johns. 107
;

Gallaway r. Hughes, 1 Bailey, 553. See Emery v. Hussy, 4 Greenl. 407;

Moseley c. Lord, 2 Conn. 389.
** American Express Co. v. Lesem, 39 111. 312.
"

Taylor r. Wells, 3 Watts, 65.

*•
Galloway r. Hughes, 1 Bailey, 553.

' Parker v. Great Western llailw., 7 Man. & G. 253 ; Muschamp v. Lancaster

Railw., 8 M. & W. 421
;
Palmer v. Grand Junction Railw. Co., 4 M. & W.

•
26, 27, 28



12 COMMON CARRIERS. CH. XXVI.

the management and control of a railway, as receivers appointed

by a court of equity, they are responsible as common carriers, if

they hold themselves out as such, the same as the corporation

would have been before it was placed in the hands of receivers.^

And a street railway corporation will be responsible as common

749
;
Pickford v. Grand Junction RaUw., 12 M. & W. 766; Eagle r. White, 6

Wbart. 605
;
Weed v. S. & S. Railw. Co., 19 Wend. 534 ; Camden & Amboy

Railw. Co. r. Burke, 13 id. 611
; Story on Bailments, § 500; Angell on Car-

riers, § 78. In the case of Fuller v. The Naugatuck Railw., 21 Conn. 570, it is

said that in order to charge railways as common carriers, it is not necessary to

allege that they had power under their charter to become common carriers
; but

that having assumed the office and duty of common carriers of freight and pas-

sengers, they are thereby estopped to deny their obligations, therefrom resulting,

by falling back upon any limited construction of their powers under their charter.

But a railway may become a common carrier of goods, and not in consequence
be necessarily responsible for money or bank-bills. That depends on their own

usage or consent. C. & A. Railw. t. Thompson, 9 III. 578
;
Allen

v.^ SewaU,

2 Wend. 327. The same rule of construction in regard to the liabilities of rail-

ways was adopted in Welling r. The Western Vermont Railw., 27 Vt. 399, and

in Noyes r. The Rutland & Burlington Railw., 27 Vt. 110. The citation of

cases under this head might be multiplied almost indefinitely. In Jones r.

Western Vermont Railw., 27 Vt. 399, it is laid down as the governing principle

of the case, that the company are liable even for torts committed by their agent
or servants, within the apparent scope of their authority, or in the pursuit of the

general purpose of the charter, and where the departure from the general scope
of the charter powers is not such as to be notice to all, that the agent is depart-

ing from the proper business of the corporation. One of the three last was a

case where the railway company so constructed an embankment as to serve the

purpose of a dam to create a reservoir for the accommodation of the mill-owners

below, whereby the company obtained some indirect advantage in regard to

compensation to land-owners, through whose land they were constructing the

embankment. The embankment was so defectively constructed, that it yielded

to the pressure of the water, and caused damage to the proprietors below, by
the sudden outbreak of the waters, and the company were held liable for the

injury thereby sustained.

In England, it is not uncommon to convert railway structures, by means of

additions, into stables, and even dwelling-houses, which the company let to

tenants. Such buildings, although subject to the poor-rate, are not regarded as

under the supervision of the metropolitan surveyors of buildings, as to fire,

party-walls, roofs, and the right to order buildings pulled down, forming, as they

do, an important and indispensable portion of the railway structures. X. Kent

Railw. r. Badger, 30 Law Times, 285
;
8. c. nom. Badger in re, 8 El. & Bl. 728 ;

Russell r. Livingston, 19 Barb. 846
; 8. c. 16 N, Y. 515.

* Blumenthal r. Brainerd, 38 Vt. 402. A receiver may be protected from an

action at law by the order of the court of equity appointing him
;
but otherwise

he is liable the same as if he were not a receiver. lb.
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carriers, if they allow their drivers and conductors to take, carry,

and deliver trunks and parcels for hire. And what is done by
the conductors with the knowledge and consent, express or im-

plied, of the superintendents, will bind the company.* Steamboats

which carry freight and parcels for all who apply, are responsible

as common carriers.* And a wagoner who does the same, is re-

sponsible as a common carrier, even when he does not make that

his regular and principal business.* And where one employed his

boat to carry his own cotton, and occasionally carried that of his
*
neighbors, it was held he was responsible as a common carrier,

and bound by the act of his captain in taking freight, although

applications for that purpose were usually made to himself.^ So a

boatman employed in the transportation of property on thg car

nals, is a common carrier.^ And public ferrymen are regarded as

common carriers.® One who holds himself out as a common car-

rier, ready to undertake for all who call, is a common carrier on

his first trip, as much as after his business has settled into a fixed

usage.^ But one who is employed with his ship to carry a single

load of grain for an agreed price, and who had not offered his ves-

sel for public use, or held himself out as a common carrier, is not

responsible as such.^®

2. Some of the English statutes require notice of any claim

against railway companies, for default in any undertaking under

their charters, before suit brought. But under such statutes it

has been held that no such previous notice is necessary where

the act complained of is negligence in carrying goods or passengers,

this not being a suit for any thing done under the act within the

meaning of the statute requiring notice." But it is held that where

' Levi V. Lynn & Boston Railw., 11 Allen, SOO.
* Bank of Orange v. Brown, 3 Wend. 158.

' Gordon v. Hutchinson, 1 Watts & S. 285
; Chevalier v. Strahan, 2 Tex.

115. ' McClurc V. Richardson, 1 Rice, 216.
' Arnold r. Halenbake, 6 Wendell, 33.
• Rabrosk v. Herbert. 3 Alab. 392.
» Fuller r. Bradley, 25 Penn. St. 120

;
Kiston c. Hildebrand, 9 B. Mon. 72

;

Simmons v. Law, 8 Bosw. 213.
•" Allen r. Sackrider, 37 N. Y. 341.
"

Carpue r. The London & Brighton Railw. Co., 5 Q. B. 747; Palmer c.

Grand Junction Railw. Co., 4 M. & W. 749.

Proof of the delivery of goods to a common carrier, and of a demand and

refusal of the goods, or of their loss, throws upon the carrier the burden of

showing some legal excuse. Alden r. Pearson, 3 Gray, 342.

•29



14 COMMON CARRIERS. CH. XXVI.

the action was brought to recover the excess of charges for carrying

goods above what was charged others for similar service, the codq-

pany were entitled to notice of the claim before action. ^^

*
3. By the English statute, the Railways Clauses Act, railways,

stage-coach proprietors, and other common carriers of passengers,
their baggage and other freight, are put upon precisely the same

ground, both as to liability and as to any protection, privilege, or

exemption. The same rule obtains in this country, except, per-

haps, that inasmuch as this mode of transportation is infinitely

more perilous to the lives of passengers, a proportionate degree of

watchfulness is demanded of the carriers of passengers in this

mode. But this is but extending a general principle of the law to

this particular subject ;
to wit, that care and diligence are relative

terms, and the degree of care and watchfulness is to be increased in

proportion to the hazard of the business.^^

4. It has long been settled that the responsibility of common
carriers results not from any contract, or from any implied under-

taking or understanding between the parties, but from the nature

of the office or business
;
and that the declaration may be in form

ex delicto as well as ex contractu, and that in the former case a ver-

dict may pass against some of the defendants and in favor of

others.^*

» Kent V. The Great Western Railw. Co., 4 Railw. C. 699; s. c. 3 C. B.

714. This action is similar to Parker v. Great Western Railw. Co., 3 Railw. C.

663
;

s. c. 7 M. & G. 253
;
7 Scott N, R. 835. In these cases, it was held, the

taking of tolls is an act done in the execution of their charter powers.
" Commonwealth v. Power, 7 Met. 601

;
Jencks r. Coleman, 2 Sumner, 221

;

Camden and Amboy Railw. v. Burke, 13 Wend. 611
;
Pardee v. Drew, 25 Wend.

459. Carriers from places within the realm to places without, are subject to the

same liability as carriers who carry only within the realm. Crouch v. London &
North W. Railw., 25 Eng. L. & Eq. 287

; s. c. 14 C. B. 255.

" Pozzi c. Shipton, 8 Ad. & Ellis, 963; 1 P. & D. 4; 1 W. W. & H. 624;
Bretherton v. Wood, 3 Bro. & B. 64.
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•SECTION IIL

Liability for Parcels carried by Express and for Acts of Agents.

1. Carrien, who allow tervanta to carry

parcelt, are liabie/or loss.

2. Imjx/rtance of making railicays liablefor
ads ofagents.

8. Allowing perquisites to go to agents will

not excuse company.
4. Owner offtarcels, curried by express, may

look to comjtany.

5. May sue subsequent carrier, who is in

fauU.
6. European rwlway companies are express

carriers.

7. Express companies responsible as com-

mon carriers.

8. Such companies who carry parcels or

baggage from one city to another or

from one depot to another, are com-

mon carriers.

9. Omnibus lines and railways common car-

riers ex vi termini.

10. Exjn-ess companies held to deliver to con-

signee.

11. The extent and mode in which express

companies may restrict their responsi-

bility.

12. Agent authorized to procurt goods is

competent to bind the owner 6y condi-

lions accejUed by him.

18. Express company bound for safe car-

riage through its line, and for safe

delivery to the next exfrress agent, and

in many cases for safe delivery at tlte

point of destination.

14. They cannot be excusedfrom this except

on t/ie ground of a clear and under-

Standing stipulation to that effect on

the part of the emjJoyer, and in a jtar-

ticular which is reasonable and not

against good morals or good policy.

15. Express carriers must deliver at the

earliest moment in regular business

hours.

16. ^ n. 25. Propositions declared in Call'

fomia case, and comments on the same.

17. Restrictive limitations in other cases.

18. Inconvenience no excuse for omitting per-

sotml delivery.

19. The consignee entitled to inspect goods.

20. Notice brought home to the other jxirty

will, in general, control the carrier's

responsibility exceptfn- negligence.

§ 169. 1. It may perhaps be assumed, that upon general princi-

ples common carriers who allow their servants, as the drivers of

stage-coaches and the captains of steamboats, or the conductors

of railway trains, to carry parcels are liable for their safe delivery,

whether they themselves * derive any advantage from the transac-

tions or not. Our own views upon this subject were expressed in

a late case :
^—

* Farmers' & Mechanics' Bank v. The Champlain Transportation Co., 23 Vt.

186, 203, 204. But it is said, in some of the elementary' writers, and by some

judges, that if such servant is allowed to do this, as a mere gratuity to him of

the perquisites, and this is known to those who employ him, his principals are not

liable for bis default. 1 Parsons on Cont., 656; King r. Lenox, 19 Johns. 235.

This was a case where the owner of the ship freighted her himself, and the

master had no authority to take freight from others, and this known to those who

employed him. Walter v. Brewer, 11 Mass. 99
; Reynolds v. Toppan, 15 Mass.

•
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16 COMMON CARRIERS. . CH. XXVI.

* "
It seems to us that when a natural person, or a corporation

whose powers are altogether unrestricted, erect a steamboat, ap-

point a captain and other agents to take tlie entire control of their

boat, and thus enter upon the carrying business from port to port,

370
;
Butler v. Basing, 2 C. & P. 613. But see the opinion of the court, in 23

Vt. 203, upon this point, where it is said: "It seems to us that this case is

distinguishable from those, where it has been held incumbent upon the plaintififs

to show, by positive proof, that the company consented to the captain of their

boat carr}'ing money on their account, in order to hold the company responsible

for the loss of the money. Sewall v. Allen, 6 Wend. 351, reversing the judgment
in Allen v. Sewall, 2 "Wend. 327, is one of that class of cases, so far as the deter-

mination of the Court of Errors is concerned. And that determination seems to

meet with approbation in Angell on Carriers, § 101, and note 4. And Story, J,,

in Citizens' Bank v. Nantucket, S. B. Co., 2 Story, 16, and Chancellor Kent, 2

Kent, 609, seem also to approve the decision of the Court of Errors. But these

cases, and the writers named, adopt this view of the subject, upon the ground
that the charter of the company limits their business to the carrying of '

goods,

wares, and merchandise,' and that bank-bills are neither, and so the company

prima facie are not liable
;
and not liable in any event, unless they have given

their consent to their proper business being enlarged, so as to include bank-

bills, and also that this was a suit against the stockholders in their individual

capacity, under the charter. Upon this narrow view of that case, the decision

of the Court of Errors may stand
; but, as applicable to a company, whose

charter, on the face of it, does include the carrying of bank-bills, and in a suit

directly against the corporation, it seems to us the reasoning is altogether

unsound and unsatisfactory. And, unless that case is to be distinguished from

the present, upon the ground of the restricted nature of the charter of that com-

pany, we should certainly incline to the opinion of the Supreme Court of New
York, in Allen v. Sewall, rather than that of the Court of Errors. Mr. Justice

Story (in 2 Story, ut supra) seems to admit, that, upon general principles, the

captain's contract will bind the company to the extent of the charter powers."
But see Chateau v. Steamboat St. Anthony, 16 Mo. 216. Where the clerk

of a steamboat carried money letters, as a mere gratuity, it was held tiiat this

did not render the proprietors of the boat liable as common carriers, but only as

gratuitous bailees, for loss by gross neglect. Haynie v. Waring & Co., 29 Alab.

263. But the rule in the text is maintained in Mayall v. Boston & Maine Railw.,

19 N. H. 122. See the opinion of Oilchrist, Ch. J., in the last case. In a

suit against the owners of a steamboat to recover the value of a package of

money intrusted to the clerk of the boat, to be transported to another port, it

was held that the liability of the carrier in such case is to be determined by an

inquiry into the nature and extent of the employment and business in which he

holds himself out to the public to be engaged. And that proof of the usage of

the clerks of such boats to receive and carry such packages from one port to

another without hire, in the expectation that such boat would be preferred by
these parties in their shipment of freight, is insufficient to bind the owners.

Cincinaati & Lou. Mail Line Co. v. Boal, 15 Ind. 345.
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they do constitute the captain their general agent, to carry all

such commodities as he may choose to contract to carry within

the scope of the powers of the owners of the boat. If tiiis were

not 80 it would form a wonderful exception to the general law of

agency, and one in which the public would not very readily ac-

quiesce.

2. " There is hardly any business in the country where it is so

important to maintain the authority of agents as in this matter of

carrying, by these invisible corporations, who have no local habita-

tion, and no existence or power of action except through these

same agents, by whom almost the entire carrying business of the

country is now conducted. If, then, the captains of these boats

are to be regarded as the general agents of the owners,— and we
can hardly conceive how it can be regarded otherwise,— whatever

commodities, within the limits of the powers of the owners,' the

captains as their general agents assume to carry for hire, the liabil-

ity of the owners as carriers is thereby fixed, and they will be held

responsible for all losses
; unless, from the course of business of

these boats, the plaintiffs did know, or upon reasonable inquiry

might have learned, that the captains were intrusted with no such

authority. Prima facie^ the owners are liable for all contracts

for carrying made by the captains, or other general agents for that

purpose, within the powers of the owners themselves, and the onus

rests upon them to show that the plaintiffs had made a private con-

tract with the captain, which it was understood should be kept
from the knowledge of the defendants or else had given credit

exclusively to the captain.*

3. " But it does not appear to us that the mere fact that the

captain was, by the company, permitted to take the perquisites of

carrying these parcels, will be sufficient to exonerate the company
from liability. Their suffering him to continue to carry bank-bills

ought, we think, to be regarded as fixing their responsibility,

and allowing the captain to take the perquisites, as an arrange-
ment among themselves. But we are aware that the question,

with whom was the contract, and to whom the credit was given,
will generally be one of fact to some extent."

4. And the general law upon this subject is well stated by the

highest tribunal in the country, in an important case by Mr. Jua-

* Butler r. Basing, 2 C. & P. 613.

VOL. n. 2
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tice Nelson.^ In this case it was considered that the owner of

parcels carried by express might look to the responsibility of the

company as common carriers, treating the express company as the

agents of the owners of property carried, and that they were en-

titled to sue in their own names upon any contract, express or

implied, existing, in relation to the things carried, between the

express company and the principal carriers.

5. It is upon the same principle that the owner of goods is al-

lowed to sue any of the subsequent carriers in the line of trans-

portation, guilty of a default in duty, although his contract was

made with the first carrier, to whom he delivered the goods.* This

is indeed but a general principle of the law of contracts, familiar

to every lawyer,^ that contracts made by or with agents, may be

' New Jersey Steam Nav. Co. v. The Merchants' Bank, 6 Howard, 344.

And it will not exonerate the railway company from its responsibility as a com-

mon carrier, that the owner of the goods furnishes his own car, in which the

property is transported, and assumes the loading and unloading, and furnishes

a brakeman to accompany the car. Mallory v. Tioga Railw. Co., 39 Barb.

488.
* Sanderson v. Lamberton, 6 Binney, 129.
*
Lapham v. Green, 9 Vt. 407

; Young v. Hunter, 4 Taunt. 582; Paterson

V. Gandasequi, 15 East, 62
; Denman, Ch. J., in Sims v. Bond, 5 B. & Ad. 389.

But see Weed v. S. & S. Railw., 19 Wend. 534, where the principals, it is said,

cannot sue, on a contract made by their agent to carry his trunk and money
for expenses, il' the trunk is not their property, but borrowed by the agent. In

Stoddard v. Long Island Railw., 5 Sandf. 180, it was held that the owners of the

goods were bound, by any special contract, between the agents for forward-

ing and the company upon whose trains the goods were forwarded. In Steam-

boat Co. V. Atkins & Co., 22 Penn. St. 522, it was considered that the forwarding

merchant had such an interest in a contract made by him for forwarding goods,

that he might maintain an action in his own name for a violation of it. But see

King V. Richards, 6 Whart. 418; opinion of Fletcher, J., Robinson v. Baker, 6

Cush. 145. See, in confirmation of the rule laid down in the text, Langworthy
r. New York & New H. Railw., 2 E. D. Smith, 195.

But in order to charge the carrier by a delivery to the servant, it must appear

that it was the business, or, at least, the practice of the servant, to receive such

parcels for carriage, otherwise the carrier is not liable. Blanchard v. Isaacs, 3

Barb. S. C. 388
;
Fisher ». Geddes, 15 La. Ann. 14. In Cronkite v. Wells, 32

N. Y. 247, it was held, that a delivery of a package to the clerk of the agent

of an express company, outside the office, is not a delivery to the company, so

as to make them responsible for the loss of the package, before it came into the

hands of the agent. And the fact that the clerk was accustomed to receive such

packages and receipt for tliem, or that the former agents of the company were

accustomed to receive such packages of the plaintiff outside the office, will make

no difference.
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enforced by suits in the name of the principal, by whom or with

whom the contracts were made. And there is another principle

of law applicable to the subject, which will enable the owner of

the goods to maintain an action against any carrier upon whose

line loss or injury occurred ; t.e., that every carrier is liable in tort

for his own default, or breach of duty, without reference to the

special or express contract in the case.* And where a box con-

taining goods, some of which was the property of one of the plain-

tiffs and some of another, was delivered to a railway company by
a third party on behalf of tlie plaintiffs, the box being addressed

to one of the plaintiffs, and was received by him at the place of

destination, but the contents had been abstracted, it was held there

was evidence of a joint bailment, in respect of which a joint action

might be brought for the loss of the goods." But it was considered

that the mere breaking of the box and abstraction of the contents

were not evidence of the commission of felony by the company's
servants which could be submitted to the jury, although shown to

have occurred while in the charge of the company.'^
6. In England, and upon the continent, it is the uniform practice

for the companies themselves to carry parcels, by express, which

is here done by others chiefly, under contracts with the company.
7. But it cannot be questioned, we think, that the express

companies who receive goods for transportation to remote points,

without any special undertaking except what is implied from the

manner of accepting the charge, are responsible as common carri-

ers,^ and so are also the companies employed by such expressmen
to perform the transportation, without being entitled to claim any

exemption from the full measure of their responsibility for care

and diligence, on the ground of any special arrangement between

themselves and those from whom they accepted the goods.®

• See 1 Chitty on Pleading, 134.

' Metcalfe r. London Br. & South Coast Railw., 4 C. B. (N. S.) 307, 311.
• Mercantile Mutual Insurance Co. v. Chase, 1 E. D. Smith, 115; Sherman

r. Welles, 28 Barb. 403; Baldwin v. The American Express Co., 23 Dl. 197;

8. C. 26 id. 604
;
Lowell Wire Fence Co. v. Sargent, 8 Allen, 189.

»
Langworthy r. New York & H. Railw., 2 E. D. Smith, 195. In England,

and upon the continent of Europe, the railway companies act as the carriers of

parcels of all sizes and kinds, although, as before stated, they also carry packed

parcels addressed to different consignees, and in the charge of some general or

special agent acting on behalf of the consignees. In all such cases, whether

such packed parcels are in charge of a general express agent, who makes that
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8. Such companies as follow the business of carrying parcels

between New York and Brooklyn, and such as carry the baggage

his constant employment, between certain points, and who would thereby himself

incur also the responsibilities of a common carrier, or of a special agent of the

eonsignees, acting upon a single occasion, and who would thereby himself incur

only the responsibility of an ordinary agent, in both cases the owners have a

right to resort to the responsibility of the company conveying the packages, and

to hold them responsible to the full extent of common carriers generally, unless

there is some stipulation between the company and the agents from whom they

received the goods, that they shall incur a less degree of responsibility. Baxen-

dale V. Western Railw. Co., 5 C. B. (N. S.) 336; Garton v. Bristol & Exeter

Railw. Co., 7 Jur. (N. S.) 1234; s. c. 1 B. & S. 112; Branly r. Southeastern

Railw. Co., 9 Jur. (N. S.) 329
;

8. C. 12 C. B. (N. S.) 63.

The same rule was established in this country, as it were, in the very infancy

of transportation by express companies, in a case where the property was of

considerable value ($18,000), and where the subjectwas considered and discussed

in all its bearings by the Supreme Court of the United States. New Jersey
Steam Navigation Co. v. Merchants' Bank, 6 How. 344. The leading opinion

of the court was here delivered by Mr. Justice Nelson, and concurred in by
Chief Justice Taney and Justices McLean and Wayne. Some of the other

judges concurred in the result, but upon other grounds, and others dissented,

but chiefly upon the ground of want of jurisdiction in the court, the suit being
instituted in admiralty. This case must be considered as the leading American

case in regard to the duties of railways and steamboats, in the transportation of

express packages while in charge of the express agent.

The package in question, in this case, had been intrusted by the plaintiffs be-

low to William F. Hamden, a resident of Boston, and the originator, probably,

of this mode of transportation upon railways and steamboats, who was, at the

time engaged in carrying
•' small packages of goods, specie, and bundles of all

kinds, daily, for any persons choosing to employ him, to and from the cities of

Boston and New York, using the public conveyances between those cities as the

mode of transportation." He had entered into an agreement with the plaintiffs

in error, the defendants below, by which, for $250 per month, he was allowed

to transport upon their steamers his crate of parcels,
" contents unknown

;

" the

crate and its contents to be at all times at Hamden's risk, and the company
"not, in any event, to be responsible, either to him or his employers, for the

loss of any goods or other things transported under the contract." Public notice

was required to be given by Hamden to this effect, and he was also required to

insert this condition, exempting the steamboat company from responsibility, in

the receipt which he gave for goods transported by him upon their boats. This

condition was in the following terms: " Take notice. William F. Harnden is

alone responsible for the loss or injury of any articles or property committed to

his care
;
nor is any risk assumed by, nor can any be attached to, the proprietors

of the steamboats in which his crate may be and is transported, in respect to it,

or its contents, at any time." The $18,000 was specie which the plaintiffs had

employed Hamden to collect for them in the city of New York.

The points decided in this case are thus stated : The general owner of specie



§ 169. LIABILITY FOR PARCELS CARRIED BY EXPRESS, ETC. 21

of passengers from one depot to another in the city of New York,
are common carriers, and liable as such.^*'

9. And it has been said that the courts are justified in assum-

ing that the owners of omnibus lines are common carriers ex vi

termini^ and without any distinct evidence upon the point." And

railways are regarded as common carriers, although uot so named
in their charter. ^^

10. One of the distinctive characteristics of this mode of trans-

portation is, that the companies, whether their line is by land or

by water, or partly of each, undertake to deliver to the consignees,

in the same manner all common carriers by land did, before rail-

ways came into general use,*^ it being now well established, that

in the ordinary railway transportation, by common carriers of

goods, there is no obligation after the goods reach their appointed

destination, but to put them safely in warehouse.^* It was mainly
to remedy this defect in railway transportation of parcels of great

value in small compass, that express companies were first instituted

in America. That these companies are to be held ordinarily to

personal delivery has been so often decided, as scarcely to require

the citation of cases.^

11. Very important questions constantly arise in the courts, in

regard to the extent of the limitation of the responsibility of these

companies, by reason of conditions of that character, inserted in

their receipts or bills of lading, given at the time of accepting

who has employed an expressman to transport it for him, may maintain an action

against the carriers employed by such expressman, and who are the proprietors

of a steamboat upon which the same is transported, for its loss, through the fault

of such proprietors, or their agents. But, in such cases, the rights of the general
owner are controlled by a valid contract between the expressman and the car-

riers employed by him. A stipulation, however, in such contract, that the

carriers are not to be responsible in any event for loss or damage, cannot be

construed to exonerate them for losses caused by their own want of ordinary

care. We are not aware that these propositions have been seriously questioned
or essentially qualified in the subsequent cases. The same rule is now firmly

established in most of the American States. Buckland r. Adams Express Co.,

97 Mass. 124. See also Southern Express Co. c. Newby, 36 Ga. 635.
" Richards r. Westcott, 2 Bosw. 589.
» Pannelee r. McNulty, 19 111. 556.
"

Chicago & Aurora Railw. c. Thompson, 19 HI. 678.
"

Post, § 176, and cases cited.

"
Post, § 176, pi. 19, and cases cited.

» Baldwin p. The American Express Co., 23 111. 197
;

8. c. 26 id. 504.
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parcels for transportation. These limitations or conditions are

binding to the same extent as in the case of other carriers.^^ It will

be seen by reference to the discussion of the point/^ that these limi-

tations must be made in such a mode as: 1. Presumptively to

have come to the knowledge of the owner of the goods, or his

agent, authorized to act on his behalf; 2. They must be of such

a natural and reasonable character, that the law can recognize

them as not inconsistent with good policy and fair dealing, or in

other words, as being reasonable.

12. A nice question may sometimes arise, in regard to the

effect of a receipt from an express company, containing conditions

qualifying the responsibility of the carrier, having become binding

on the owner of the goods, by reason of being accepted by his au-

thorized agent. As a general rule, the agent to whom the owner

intrusts the goods for delivery, must be regarded as having au-

thority to stipulate for the terms of transportation. By this we
do not mean the porter or cabman, or mere servant, but the

consignor of the goods, or any other agent of the owner, who pur-

chases or procures them for him.^^ In a recent English case^^

where in the receipt for the goods delivered to the agent in-

trusted with the goods, under the head "
conditions," was writ-

ten :
" No claim for deficiency, damage, or detention will be

allowed, unless made within three days after the delivery of the

goods ;
nor for loss, unless made within seven days from the time

they should have been delivered ;

" and the plaintiff testified :

" He was told to sign the paper and did so
; he might have seen

the word conditions, but did not read them, and was not told

what tliey were ;

" and one of the packages was not delivered,

and was not called for within seven days of the time it should

have been delivered ; it was held there was nothing to rebut the

presumption, arising from the signature of the paper by the plain-

tiff, that he understood the contract was subject to the condi-

tions ;
and they were considered just and reasonable within the

statute.

13. It is an important practical question, how far express com-

panies are responsible for the delivery of goods at their point of

"
Post, §§ 178, 179, 180.

" London & Northwestern Railw. Co. v. Bartlett, 7 H. «fe N. 400
;

s. c. 8

Jur. N. S. 58.

" Lewis V. Great Western RaUw. Co., 6 H. & N. 867.
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destination, when the line consists of several independent com-

panies. We see no reason why there should be any legal distinc-

tion, in regard to this point, between express and other classes of

common carriers. But in America, where the English rule of

holding common carriers generally responsible for the ultimate

delivery of parcels beyond their own line, does not obtain, the

practical inference, resulting from the manner of transacting the

business, will often be of importance, as indicating the natural

inference and probable understanding of the parties, to be gathered
from the transaction, whether it become a question of construction,

resulting from the attending facts and circumstances, or remain a

pure matter of fact to be judged of by the jury. Where tliere is

a business connection between the different companies, although
not amounting to an entire consolidation of interest, it is natural

and proper the courts should hold the first company responsible

to the same extent as in other cases of common carriers of goods
or passengers' baggage.*^ And where the receipt given by the ex-

press company contains an unqualified stipulation to deliver to the

consignee, describing his place of residence or business, the first

company will be bound to deliver according to the stipulation.

And where the cost of transportation throughout the entire route

is paid to the first carrier, that will naturally raise an implication

to perform the carriage paid for, unless some limitation of respon-

sibility is specially stated in the receipt or bill of lading. But in*

general the undertaking of an expressman is to be construed like

that of other carriers, to carry safely to the end of his route and

deliver, in like good condition as received, to the next carrier

upon the line,* with proper directions.

14. There can be no question, express companies may claim

the same exemption and the same indemnity as other carriers, on

the ground of bad package, the dangerous nature of the articles

and the want of proper notice at the time of receiving tlicm.^^

And the courts have recently manifested a disposition, in some

States, to hold a firmer hand upon common carriers, in regard to

the general tendency to reduce their common-law responsibility,

by means of general notices, or somewhat covert conditions in

•»
Pott, § 181, pi. 4, n. 11, 12, and cases cited.

"
Post, § 181, and notes and cases cited; id. pi. 6, n. 15, pi. 7, n. 16;

Northern Railw. Co. r. Fitchburg Railw. Co., 6 Allen, 2o4.
*'

Post, § 187, and cases cited.
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their bills of lading, to the same standard as that of ordinary

bailees. It seems always to have been held in Ohio, that common
carriers could not, by general notices brought home to the owner

of goods and not objected to by him at the time, so restrict their

responsibility as to excuse themselves for just and reasonable

liability for the ordinary hazards of the business.^ And in Mas-

sachusetts it has been recently declared that a common carrier

cannot by general notice exonerate himself from his legal respon-

sibility, or fix a limit beyond which he shall not be held liable.^

The result of all which seems to be, that the courts are ready to

allow express companies, and all common carriers, to make reason-

able regulations, in regard to the mode of conducting business

with their employers, as to notices, insurance, and the rate of com-

pensation ;
but they do not favor the repeal of the common-law

responsibility of common carriers, unless when it is clear that the

employer has understandingly and freely stipulated for such ex-

emption. In a recent case-^ in Missouri it was declared to be

ihQ prima facie duty of all carriers to carry safely and deliver to the

consignee, subject to the conditions that this did not require the

carrier to go beyond his own line, or perform service inconsistent

with the general course of his business.

15. As to the particular time and mode of delivery by express

carriers, it has been held, that such carrier should deliver at the

- place of business of the consignee as early as practicable after

arrival and within the usual business liours.^

16. In one case^ the following propositions are declared:

Restrictions upon the common-law responsibilities of common

carriers, for their benefit, inserted in a receipt drawn and signed

by them alone, for goods intrusted to them for transportation, are

to be coilstrued most strongly against them. If a common carrier,

who undertakes to transport goods, for hire, from one place to

another, and deliver to address, inserts a clause in a receipt signed

by him alone, and given to the person intrusting him with the

»• Graham & Co. r. Davis & Co., 4 Obio N. S. 362. Scott, J., in Welsh v.

Pittsburg, Fort AVayne, and Chicago Railway Co., 10 Ohio (N. S.) 65, citing

Jones r. Voorhes, 10 Ohio, 145.

" Judson V. Western Railway Company, 6 Allen, 486.

» Marshall v. Steamboat Philadelphia, 32 Mo. 256.

•* Marshall v. The American Express Co., 7 Wis. 1.

«
Hooper r. Wells, Fargo, & Co., 27 Cal. 11.
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goods, stating that tlie carrier is
" not to be responsible except as

forwarder," this restrictive clause does not exempt tlie carrier

from liability for loss of the goods, occasioned by the carelessness

or negligence of the employees on a steamboat, owned and con-

trolled by other parties than the carrier, but ordinarily used by

him, in his business of carrier, as a means of transportation ; such

managers and employees are, in legal contemplation, for the pur-

poses of the transportation of such goods, the agents and servants

of the carrier. A receipt executed as above stated will not be

construed as exempting the carrier from liability for loss occa-

sioned by negligence in the agencies he employs, unless the intention

to thus exonerate him is expressed in plain and unequivocal terms.*^

" This case has been questioned, but the proposition that such a restrictive

clause, to the extent that the express company are only to be responsible as '* for-

warders," could not be construed as exempting the carrier from responsibility for

loss caused by the negligence of the employees on a steamboat, owned and con-

trolled by other parties than the carrier, but ordinarily used by him, in his busi-

ness of carrier, as a means of transportation ;
and that in such case the employees

of the steamboat are, in legal contemplation, the servants of the carrier, seems

not susceptible of much question. The clause of exemption from responsibility,

that the carriers shall not be "responsible except as forwarders," in its precise

terms does not seem to have any just application to that portion of the trans-

portation which was performed under the express supervision of their own agent.

It would seem to have been inserted with reference to such cases as required

transportation beyond the defendants' line. They were certainly not '* for-

warders "
upon their own route and while the goods were in charge of their own

servants, as was the fact when the loss occurred in this case. We think, there-

fore, that the court might, with perfect propriety, have held that the words had

no application to transportation upon their own line, and consequently did not

touch the present case.

But if they were susceptible of the application given them by the court, in

favor of the carrier, as intended to reduce his responsibility as an insufcr to that

of an ordinary agent, general or special, which seems to us a far too liberal con-

struction of the carrier's own words, by which ho now claims to secure his own

exemption from the extreme common-law responsibility, when other tcnns were

far more natural and more effective for any such purpose ; but, admitting this

construction is allocable, still we think it cannot relieve the defendants, since it

leaves them still responsible for ordinary care, diligence, and skill, in the conduct

of the business of transportation. And this must extend, not only to themselves

and their particular servants, but to all the agencies employed by them, both

animate and inanimate. And although the owners might have looked directly to

these servants of the carrier, and brought their action against the ;^teamboat com-

pany, as in the case ofNew Jersey Steam Nav. Co. r. Merchants' Bank, 6 How.

(U. S.) 344; still, they were not obliged to do so. This company were employed
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17. But there are other cases where a similar restrictive

clause, that the carrier " shall only be held responsible as for-

by the carriers, as their servants, and they are responsible for their faithfulness and

good conduct, as such, and there is nothing in the contract to throw this upon the

owner of the goods, or to shift his claim for indemnity upon them. It is at the

election of the owners whether they will pass over their immediate employees
and call upon the general carrier for indemnity. The English courts, as we have

elsewhere shown, post, § 178, and notes, will not allow the owner of the goods to

maintain an action against any carrier connected with the transportation, except
those with whom his immediate contract is made. But the American rule, as

before stated, ante, pi. 5, gives the owner an election to call upon any one

connected with the transportation for indemnity, to the extent of the loss or

damage sustained through his particular default. And we think thi^ the more

just and reasonable rule.

So that upon every ground, it would seem, the owners of the goods might
claim to recover, for a loss sustained through the want of ordinary care in those

independent carriers employed by the express company with whom they con-

tracted, since, if the restriction was not properly applicable to such independent

carriers, they would be responsible to the full extent, as insurers, and the express

company having assumed to overlook the transportation, personally, and to

accept the whole price of transportation themselves, must be responsible to the

owners for all defaults of independent carriers employed by them, and will in

turn have a remedy over against such carriers. This may imply that the ulti-

mate carriers will, in some cases, be liable to actions from more than one party
for the same default. But this is true in all cases where business is transacted

through the agency of others. The action may always be brought as before stated

in the name of the agent, in whose name the contract is made, or of the principal.

And in the latter case the defendant will have the same right of set-off, and

other defences, as if the suit were brought in the name of the agent with whom
he contracted. Lapham v. Green, 9 Vt. 407. And if, on the other hand, the

ultimate carriers are regarded as coming within the fair construction of the re-

strictive clause in the receipt, then it will not avail the defendants, for the reason

that it cannot properly be so construed as to cover defaults resulting from neglect
of duty, in regard to proper care. New Jersey Steam Navigation Co. v. Mer-

chants' BSnk, supra.
The same remark applied to the former part of the case is true of the propo-

sition, that a restrictive clause in the bill of lading or receipt given by the carrier,

will not be construed to exempt him from responsibility for loss occasioned by

negligence in the agencies employed by him, unless such intention is very clearly

expressed in such instrument
;

it comes short of the true rule of law upon the sub-

ject. The better opinion, we think now is, that no person, natural or corporate,

shall be allowed to stipulate for exemption from responsibility for his own negli-

gence, because that removes one of the most direct and effective motives for faith-

ful conduct, and such a contract would, therefore, be against sound policy ;
it is

equivalent to allowing one to contract for license to do an immoral or an unlawful

act. The license is void, and revocable at any time, and the promised reward,

being the price of an act contra bonoa mores, is not enforcible in a court of jus-
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warders," has received a similar construction to the one already

stated in the case from California, as having the effect of securing

the carrier from all liability except for positive negligence and

thus imposing iipon the owner of the goods the burden of proving
such default of the carrier.^

18. There seems to be no question made in the recent Ameri-

can cases, that express carriers prima facie assume the respon-

sibility of common carriers and are bound, ordinarily, to make

personal delivery on arrival at the place of destination.® And where

the package, being money, was received to be delivered at the

bank, at the place of destination, and the carrier arrived after

the bank was closed, and carried the money twice to the house of

the cashier, and not finding him, brought it back to the owner and

offered it to him, but he refusing to accept it, the carrier declined

to be further responsible for it, it was held he could not thus

excuse himself from his undertaking, after having entered upon
its performance, but must deliver the money at the bank in proper
business hours and into the hand of the proper receiving ofH-

cer.*

19. Where goods are sent by carrier to be paid for on delivery,

the consignee is entitled to a reasonable time in which to inspect

the goods before he accepts them, and the carrier does not make
himself responsible for the price by affording reasonable oppor-

tunity for such inspection, even where he places them in the hands

of the consignee, for that purpose, receiving from him the price, as

a pledge for their return, if not acceptcd.^^

20. It seems to be the general sense of the profession, and the

almost uniform course of the more recent decisions, that express,

and other common carriers may limit and restrict their respon-

sibility as insurers, by general notices brought home to, and

impliedly assented to by the owner of the goods, to any reasonable

tice. Post, § 179, pi. 6; McManus v. Lancashire Railw. Co., 2 H. & X. 693;
8. c. 4 id. 327. In this latter hearing, before the Exchequer Chamber, tlie opin-

ion of the Court of Exchequer was reversed, and all such contract-s ks professed

to excuse the carrier for the neglect of duty by his servants, were held to

be unreasonable and void under the English statute, 17 & 18 Vict. chap.

81, § 7.

*• Kallman v. U. S. Express Co., 3 Kansas, 205.
*• Iloslam V. Adams Express Co., 6 Bosw. 235.
" ^lerwin v. Butler, 17 Conn. 138.
"

Lyons r Uill, 46 N. U. 49.
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extent ; but that this will not extend any protection to the carrier

against any default or misconduct either of himself or his ser-

vants.^ And unless it appears that the damage accrued from

the excepted risks and without the fault of the carrier, he will be

held responsible.^ The limitations of the bill of lading will bind

the shipper, as to the extent of the responsibility of the carrier.^

So also will a receipt given for the goods, at the time of delivery.^

But evidence of a special oral contract at the time of the shipment,
the bill of lading not being delivered till some time after, will con-

trol the carrier's responsibility.^^ But in Georgia it seems to be

considered that the common-law responsibility of carriers can only

be controlled by express contracts, of which provisions in their

receipts are not sufficient evidence.^

SECTION IV.

Rights and Duties of Express Carriers.

1. Liable for not making delivery to con-

signee.

2. Contract of company with local carriers

only temporary.

3- Cannot charge in proportion to value of

parcels, and restrict their liability.

4. Not responsible as common carriers in

some cases.

5. Company, where statute prohibits discrim-

ination, cannot charge express carriers

higher than others, or give one such car-

rier exclusive privileges.

6. Responsiblefor not causing proper protest

ofbill.

7. Constructive grounds of limiting respon-

sibility to his own route.

8. English statute requires packed parcels to

be carried by weight.

9. Temporary residents entitled to the pro-

tection of the Massachusetts statute, as

to married women.

10. The partyfailing to carryforward proper

directions, responsible for consequent

§ 170. 1. This is a mode of transportation, as already stated, which

has come in practice very much, since the general use of railways

for transportation. It seems more necessary on account of the

rapidity of movement upon such roads, and also the mode in which

« Baltimore & Ohio Railw. v. Rathbone, 1 West Va. 87.

" Czech r. General Steam Nav. Co., Law Rep. 3 C. P. 14
;
Newborn v. Just,

2 C. & P. 76; American Express Co. v. Sands, 55 Penn. St. 140.

** Farnham v. Camden & Amboy Railw. 55 Penn. St. 53.

** Bowman v. Am. Express Co., 21 Wis. 152. But see Prentice r. Decker, 49

Barb. 21
; Limburger v. Westcott, id. 283.

^ Detroit & Milw. Railw. t;. Adams, 15 Mich. 458.

^ Southern Express Co. v. Newby, 36 Ga. 635
;
Same r. Barnes, id. 532.
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business is generally transacted by railway companies, of only

delivering at their stations. Express companies, and agents, as

far as we know, receive parcels at their offices, not only at their

principal termini in the large towns and cities, but at local offices

along the line of their routes, and even send their wagons about

the cities and towns to gather up parcels when notified to do so,

and adopt a similar course in delivering out parcels at the doors

of the dwellings, or places of business, of the consignees. This

mode of transacting the business of expresses seems to come in

the place of the general carrying business of parcels ;

^
or, accord-

' In a case in South Carolina, Stadhccker r. Combs, 9 Rich. 193, which was

a suit against an express company for the value of a trunk lost by them, it is

said: "A strict application of the law of common carriers is necessary for the

protection of the larjje amount of property committed to the hands of strangers

for transportation to distant points, and certainly, from such an application,

express companies have no claim to exemption." And in Sweet ». Barney, 24

Barb. 533, it was held, that the party to whom money was sent by express might
direct the place and mode of deliver}'. Hence, a bank in the city, to whom

money is sent by bankers in the country by express, being considered the owner

of the money, may authorize the same to be delivered at the office of the express

company, or at any other place in the city, to any person it may select
;
and the

express company, by making such a deliverj', will be relieved of their responsi-

bility, whether it be that of common carrier or forwarder. All the express

company is bound to do in such cases is to make such a delivery as will charge
the consignee. In the absence of all special provision, in such cases, it is the

duty of the express agent to deliver the money at the bank, to the proper officer.

And where it is the practice of such companies to deliver packages, according to

their address, it will be presumed that they assume to deliver all packages com-

mitted to their custody in that mode. And in such case the only delivery which

will charge the bank or release the express company, is a delivery according to

the address of the parcel, at the bank, to the proper officer.

But where the express company delivered the money to a porter, at their office,

who had usually been employed by the bank to receive such packages for them,

it is not sufficient to discharge the express company, unless such delivery was

authorized by the bank
;
and it is incumbent upon the express company to prove

such authority in its own discharge. This proof may be direct and express, or

implied from the acts of the porter, such as receiving money for the bank on

other occasions at the express office, sent to it in a similar way and a similar

address with the one in question, and with the knowledge and assent of the bank,

provided the testimony is sufficient to satisfy the triers of the fact, that the bank

authorized the porter to receive the money on their behalf, or that, from the

manner in which they allowed him to conduct business on their behaU*, they
were bound to suppose others might understand that he was authorized to so

act on their behalf, and that the express company did so understand it.

The Am. Kailw. Times, Feb., 1858, speaks of a newspaper report of a recent
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ing to the definition of the English Carriers' Act, of things of great

value in small compass. And there can be no question that, upon

general principles, these expresses are liable as common carriers, and

liable, according to the course of their business, and the expecta-

tion thereby created in the mind of their employers, for all parcels

received into their wagons, and bound to make personal delivery to

the consignees or to their agents, at their places of business, or, in

default of having such, at their residences. And since the estab-

lishment of such expresses, it will be presumed that one who expects
a parcel to be delivered personally, or notice given to the consignee,

will intrust it only to the express company upon the route, and his

giving it in charge of the general freight agent of the railway is

equivalent to an express contract, almost, that the company shall

only be bound to such a delivery as is according to their general

course in this department of their business. For, by delivering the

parcel to the express company, the owner not only secures tlie re-

sponsibility of the express company or agent, but also of the railway

company, unless they have stipulated with the express company for

some exemption from their ordinary common-law liability as carriers,

in the transaction of the business of the express company, and this

is made known to, or might on inquiry be learned by, the owner

of goods so sent. These propositions result from the elementary

principles of the law of bailment, and are recognized by the best-

considered cases.2 And excuse must result from some agency

beyond the control of the agents and employees of the carrier.

And therefore, as before stated, a railway company is liable for

loss resulting from the delay of transportation caused by the

refusal of the company's engineers to work, although such conduct

could not have been foreseen, and the places of such engineers

decision in Wisconsin, wherein it was held that a tender of money carried by

express, at the bank, at any time, although not in banking hours, will discharge
the company from their responsibility as common carriers, and from all liability,

the money having been stolen from their safe during the following night, without

their fault. There is probably some misapprehension in regard to the point

upon which the case was decided
;
for a tender at a bank, out of known and

recognized banking hours, is obviously no tender at all. One might as well

make a tender to a merchant at midnight, after the store was closed. But it has

been held that a tender after sundown, if made personally to the party, at his

place of business, is good. Startup v. Macdonald, 6 M. & G. 593. So, too, a

tender at a bank, while open and the officers in, might be good, although after

banking hours. See Marshall v. American Ex. Co., 7 Wis. 1.

* N. J. Steam. Nav. Co. v. Merchants' Bank, 6 How. 344.
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supplied in time to save the loss.' Under a written contract, bj
which the owners of a steamboat bound themselves as common
carriers to deliver certain goods at a specified point, the loss of

the goods by fire after having been deposited in a warehouse at the

highest point to which, on account of the low stage of the water,

the boat could ascend the river, does not excuse the defendant's

failure to deliver the goods at the specified place.* And carriers

of cotton, which was stored on the forecastle with the sacking torn

and the cotton exposed, and there set on fire by carrying torch-

lights upon the boat, according to the usual custom,^ were held

liable for its loss. Indeed, in all cases where it is shown that

goods are put in charge of a common carrier, in apparently good

condition, and are found subsequently in a damaged state, the car-

rier is prima facie responsible for the loss.^ In an important case

which recently occurred,' where a package of money was delivered

to an express company to carry into another state, for the con-

signee to whom it was to be delivered, it was held, that where the

company had been accustomed to enter all packages upon a delivery

book, and to take a receipt upon delivery, the fact that no such

entry has been made upon the delivery book tends to rebut any

presumption of delivery ; that express companies are responsible

as common carriers, and arc ordinarily to be regarded as under-

taking to make delivery to the consignee, and that they are prima
facie liable unless such delivery is made, except where the business

is too limited to justify keeping a messenger to perform such act

of delivery, and in such cases that prompt notice should be given

to the consignee of the arrival of the package ; that the undertaking
of such express company ordinarily implies an actual delivery to

the proper person at his place of business
;
and in no other way

can the company discharge itself of responsibility except by proving

performance of its undertaking, or that it has been prevented by
the act of God or of the public enemy. And in the same case in

a later volume,^ it was held that the company will be responsible

for the loss, when it appears that it occurred from not keeping the

» Blackatock v. N. Y. & Erie Railw., 20 N. Y. 48
; ante, § 168, pi. 2.

* Cox r. Peterson, 30 Ala. 608.
» Hiblerc. McCartney, 31 Ala. 502.
• Fenn v. Timpson, 4 E. D. Smith, 276

;
Hall r. Cheney, 36 N. H. 26.

' Baldwin c. The American Express Co., 23 III. 197.

' American Express Company c. Baldwin, 26 111. 504.
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key of the company's safe securely, whereby access was obtained

by one who stole the key and the money by thus gaining admission

to the safe. And that where it appears that the company had

delivered packages before entry upon the delivery book, it must

nevertheless be shown that the company had in fact actually de-

livered the parcel in question, or at least oflFered to deliver it, at

the proper time and place, in order to relieve itself from respon-

sibility as common carriers.

2. It was held, in a recent case,^ in the English Court of

Exchequer, that a contract between a railway company and an

individual, that he should, for a twelvemonth, carry all grain,

merchandise, <fec., between certain points to and from the railway,

at a given price, he providing wagons, horses, drivers, tarpaulins,

and other plant necessary for the cartage, and agreeing to be

r-esponsible for all money due to the company for the carriage of

goods carted by him for such persons as had not ledger accounts

with the company, and to observe all the regulations of the

company, might be terminated at any time by the company, even

after such person had provided himself with the requisite furniture

to carry the contract into effect, and entered on its performance ;

the company having, in the mean time, made an arrangement
with another railway, by which cartage between these points

became unnecessary.
3. Where an express company restricted their liability in the

receipt given for a package of bonds, with coupons attached,

valued at 840,000, and charged for carrying a very high rate in

proportion to the size or weight of the package, even beyond the

usual rate of insurance, it appearing that no extraordinary care

was bestowed on parcels of high value, it was held that there was

no reason for enhancing the charge for transportation in proportion

to the value of the articles carried, and that the charge was

exorbitant and unreasonable.^**

« Burton p. The Great N. Railway, 9 Exch., 507
;

s. C 25 Eng. L. & Eq.
478. But the verdict in this case, at the trial before Martin, B., was for the

plaintiff, on the ground that the company impliedly bound themselves not to do

any thing, during the term the contract was to run, to deprive the plaintiff of the

ordinary cartage between those points. And it seems to us the decision of

Baron Martin is quite as satisfactory as that of the full bench.
'" Holford p. Adams, 2 Duer, 471. But where the receipt given by the Ex-

press Company contained a condition that " the holder shall not demand above

the sum of fiily dollars, the sum at which the article is hereby valued, unless
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4. Express carriers who take parcels marked for distant

points, and where they have no agents, have sometimes been held

not responsible, as common carriere, to carry safely to the end of

the route, and there deliver safely, but only for ordinary care as

forwarders ;

^^ but this is not the present most approved rule on

the subject. They may, however, restrict their liability by express
contract."

5. Where the statute requires a railway company to carry

for all who apply, and upon equal terms, they have no right to

impose increased prices upon express carriers who send freight by
the company's trains, in aggregate quantities, made up of small

parcels, directed to different persons.^ Nor can railways impose
their own terms for freiglit by including an extra and unreasonable

charge for the receipt and delivery of freight and parcels, about the

towns adjoining the stations.^ So, too, a contract giving the

exclusive privilege to one express company of transportation in

the passenger trains is illegal and void, being in contravention of

the statute requiring equal privileges and equal charges to all.^

6. Wliere an express company received, for collection for a

reward, a bill of exchange drawn in one State and payable in

another, and which therefore required demand of the acceptor

and protest on the day of payment, in order to charge the drawer

or indorsers, but which the express agent caused to be made one

otherwise herein expressed, or unless specially insured and so specified in the

receipt," where no insurance was made and there was nothing to vary the clause

in the receipt, it was held the carriers were liable only to the extent of fifty

dollars. Newbergher v. Howard and Co.'s Express, Legal Int. June 16, 1866.
" Hersfield v. Adams, 19 Barb. 577. Where it is held that express agents

who transport parcels by other lines of common carriers, are not themselves

common carriers, but only forwarders, and liable as such. But see Read v.

Spaulding, 5 Bosw. 395. See also Place v. Union Ex. Co., 2 Hilton, 19, where

the case first cited is disapproved.
•* Pickford r. Grand Junction Railw., 10 M. & W. 399.
" Sandford v. The C. W. & E. Ilailw. Co., 2i Penn. St. 378. And where

an express company carried on its business within the State of Indiana, without

complying with the statute of that State regulating such companies (March 5,

1855), it was held that their business thereby became illegal, and that the com-

pany could not maintain an action upon a bond given with surety by one of their

servants or agents for faithful service and just account of all receipts. Daniels

V. Barney, 22 Ind. 207. But it was here held, that where money had been paid

by the party to an illegal transaction to an agent of the principal, the latter

might recover the same, as the implied obligation of the agent to pay the money
to bis principal did not rest upon the illegal tranBaction.

VOL. u. 8
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day before the maturity of the bill, whereby the other parties were

released, the acceptor being insolvent, it was held that the express

company thereby became responsible to the holder of the bill for

the amount.^*

7. It seems to be a well-recognized rule in the American

courts, applicable to express carriers, as well as other common

carriers, that the receipt of a parcel of any kind destined to a

remote point, and which, in the ordinary course of the transaction

of the business, the first carrier will have to intrust to others with

whom he holds no special business relations, that unless the first

carrier make some special and express undertaking, he will only

be responsible as a common carrier to the termination of his own

route in the direction of the transportation ;
and this rule will

exonerate a carrier who gives his receipt for a bill of goods, for

collection, from a person beyond his route, in the absence of any

special contract for the faithfulness of other carriers to whom, in

the ordinary course of the business, the bill was intrusted, and

who failed to pay over the amount collected.^^

8. Tlie English statute requires railways to carry parcels

directed to one consignee according to the gross weight, although

they have a label showing several destinations after delivery .^^

" American Express Co. ». Haire, 21 Ind. 4.

" Lowell Wire F. Co. v. Sargent, 8 Allen, 189.
'« Baxendale v. Southwestern Railw., 12 Jur. (N. S.) 274; 4 H. & C. 130;

8. c. Law Rep. 1 Exch. 137. The case of Place v. The Union Express Co., 2

Hilton, 19, presents many interesting points of law, which we give in detail.

A common carrier is one who for a reward undertakes to carry goods for per-

sons generally, as a public employment.
"

It is the receipt of, or the right to the

freight or charge for the carriage of goods, together with the public nature of

their employment, that makes them common carriers."

The Union Express Company received certain boxes of fruit, which they

agreed by a receipt in writing to deliver at the depot at M. within twelve days,

upon payment of freight, stipulating against responsibility for accidents and cas-

ualties beyond their control, and particularly that their guaranty of special de-

spatch should not cover cases of unavoidable or extraordinary casualty. They
also stipulated that fruit should be at the owner's risk of transportation, loading
and unloading ;

that they would not be liable for injury to any articles of freight

during the course of transportation, occasioned by the weather or accidental

delays, or natural tendency to decay ;
that they would pay five cents per 100 lbs.

for each day the fruit was delayed beyond contract time, and that all claims for

damages, &c., should be presented for settlement at their office inNew York. They

shipped the fruit so received to M., the place of its destination, via N. Y. C. R. R.

& G. W. R. R., with which roads alone they had any arrangement for transporta-
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9. Under the Massachusetts statute for the protection of the

property of married women, it was held, that where a man and

tion. For nearly two months prior to their taking the fruit in question the G. W.
R. R. Co. had been unable to receive freight as fast as the N. Y. C. R. R. de-

livered it, and in consequence there was a great accumulation of it, and a delay

of at least ten days on the average in the transportation. The fruit in question

was in consequence delayed over twenty days upon the route, and was nearly

ruined by decay when it reached M. There was another road by which the fruit

might have been sent, but the Union Express Company had no arrangements for

transportation with that road. In the action against the Union Express Com-

pany to recover the damages for the injury to the fruit, held,—
1. That the defendants' agreement to deliver the freight received according to

the conditiona of their tariff, classification, and rules, rendered them liable as

common carriers for the safe carriage and delivery of the goods, and subjected

thcin to the liability incident to that employment, except so far as it was limited

by express stipulation.

2. That the proof by the consignee that he did not receive the goods within

the time specified, coupled with evidence that a part of them did not arrive, was

sufficient evidence of the failure of the defendants to deliver at the depot at M., to

throw on them the onus of showing when the fruit did arrive at the depot. It

was a matter peculiarly within their knowledge, and slight evidence on the part

of the plaintiff was therefore sufficient to throw on them the burden of proof.

3. That the defendants were liable for the decay of the fruit. The clause pro-

viding that they should not be liable for natural decay must be understood as ap-

plying to decay which the fruit might be subject to during the pVescribed time

within which the defendants undertook to deliver it at M., not to such as was

occasioned by the defendants' delay.

4. That the clause providing that the defendants should pay five cents per 100

lbs. for every day the goods were delayed beyond the time fixed by the contract

for delivery did not limit the liability of the defendants thereto. They were liable

in that amount whether the plaintiff suffered any loss by the delay or not, and

were also liable for any actual damage to the fruit occasioned by such delay.

That clause in the agreement applied only to cases where the property waa

delivered uninjured, but after the contract time.

5. That it was not necessarj* for the plaintiff, as a condition precedent to the

defendants' liability, to present the claim for settlement to them at their office in

New York. In order to avail themselves of any defence arising under the clause

of the contract providing for such demand, it was necessary for them to plead a

readiness to pay the amount of damages at such place, and follow it up by a ten-

der of the amount in court.

6. That the facts shown as being the cause of delay did not prove that it was

the result of an accident or casualty beyond the defendants' control. It was their

duty to have known the conditions and possibilities of transportation upon the

routes over which they were accustomed to transport their goods, before entering
into a contract to deliver within a specified number of days ; especially so when

the cause of the detention was a disarrangement of the roads and a want of

facilities upon one of the roads, not of a sudden development or of a temporaiy
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woman came into the Commonwealth for the purpose of being

married, and were married, and a few days after the woman, while

residing at an inn, sent to a broker in the State from which she

came and with whom she had deposited money or property earned

by her before the marriage, and directed him to send her a sum
of money by an expressman, which he did, with instructions to de-

liver it to her upon her own personal receipt ; but the expressman
delivered it to the husband, who absconded with it

;
that the

woman might maintain an action in her own name against the

expressman for the recovery of the money, if she had not given
her husband authority to receive the money, or represented him

as her agent.^^

10. And where goods are sent with instructions to deliver qfi

payment of the price, but are in fact delivered without such

payment, and the purchaser becomes insolvent before payment,
the party in fault in not forwarding the instructions or not

observing them is responsible for the loss.^^

SECTION V

Responsibility for Baggage of Passengers.

1. Liable as common carriers for baggage.

2. Liability where different companies form
one line.

3. Company liable for actual delivery to the

4. Company not liable unless baggage given

in charge to their servants.

5. Liability results from duty, and not from
contract.

6. Carrier responsiblefor baggage ifservants

accept it.

§ 171. 1. It is an elementary principle in the law, that the carriers

of passengers are liable as common carriers for their ordinary

baggage, or, as it is more commonly called in the English books,

luggage.^ And it is considered that, as railways have made their

duration, but one that had existed for some time prior to their making the con-

tract.

7. Where there is a special contract to carry within a, prescribed time, the car-

rier is held to a rigid performance of it, and is not excused, even by inevitable

necessity, unless he has provided against it by positive stipulation.
" Read v. Earle, 12 Gray, 423.

"
Hutchings v. Ladd, 16 Mich. 493. But see Gordon v. Ward, 16 Mich. 360.

» Brooke r. Pickwick, 4 Bing. 218
;
Hawkins v. Hoffman, 6 Hill (N. Y.), 686

;

Bennett v. Dutton, 10 N. H. 481
;
Powell v. Myers, 26 Wend. 691

;
DiU v.
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checks evidence in regard to the delivery of baggage, the posses-

sion of such check by a passenger is evidence against the company
of the receipt of the baggage. In one case, the court say,

"
It

stands in the. place of a bill of lading."
^ And it has been con-

sidered that the admissions of the conductor, baggage-master,
and station agent, as to the manner of the loss, made in reply to

inquiries by the owner the next morning after the loss, are

admissible as evidence against the company.^ And proof that the

baggage could not be found when inquired for by the passenger
raises a presumption of negligence on the part of the carrier.*

2. And where different railways, forming a continuous line,

run their cars over the whole line, and sell tickets for the whole

route, and check baggage through, an action lies against either

company for the loss of baggage.^ And it is tlie duty of railway

Railw. Co., 7 Rich. 168, 162; C. & A. R. & T. Co. v. Burke, 13 Wend. 611
;

Robinson c. Duntnore, 2 Bos. & P. 416
;
Clarke v. Gray, 6 East, 564

;
s. c. 4

Esp. 177.
• Dill p. Railw. Co., 7 Rich. 158. And where the carrier gave public notice

that he would not be liable for baggage of passengers, unless checked, this will

not, if it have any effect, excuse him where the passenger delivered his baggage
on board the carrier's steamboat to a proper agent, but was refused a check, be-

cause the person who gave the checks was not present. Freeman v. Ncwlon, 3

E. D. Smith. 246. But in Wilton v. Atlantic R. M. S. N. Co., 10 C. B. (N. S.) 453,

where the plaintiff took passage on board the defendants' ship on the terms of a

ticket which stipulated the company should not be responsible for baggage, goods,
or other property, unless a bill of lading were signed therefor, and that each first-

class passenger should be allowed twenty cubic feet of baggage free, excepting
certain articles, and the ship was lost, together with the plaintiff's baggage, through
the negligence of the captain, the company were held not responsible. The

plaintiff's luggage was received on board the ship, consisting of several trunks,

without any questions being asked about it
;
the plaintiff neither declaring the

contents nor taking a bill of lading, nor being required by any person to do so.

The company were excused on the ground that no bill of lading was taken.
• Morse p. Connecticut River Railw., 6 Gray. 450. But the statements of an

engineer, made some days after an injury by his engine, in regard to the occur-

rence, are not evidence against the company. Robinson v. Fitchburg & Wor.

Railw., 7 Gray, 92. And declarations of the president of the company that he

thought the company would pay plaintiff something, on plaintiff's application to

the company for damages, and their vote to lay it on the table, are not evidence,

lb. But the fact that the consignee of goods made inquiry for them at the proper

office, and could not obtain them after they should have arrived, is evidence of

the loss. Ingledew p. Northern Railw., 7 Gray, 86.

• Van Horn r. Kennit, 4 £. D. Smith, 453. See also Garvey v. C. & A.

Bailw., 1 Hilton, 280.
' Hart V. Rensselaer and Sar. Railw., 4 Seld. 37. The person selling the
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companies to keep agents in readiness to receive baggage, and if

they allow the agents of other companies to receive their baggage
at their stations, or tlieir own agents to receive at the stations of

other companies, they are bound by their acts.^

3. And where the company employ porters, at their stations,

to convey passengers' baggage to the carriages in which the pas-

sengers leave the stations of the company, their liability continues

till it is so delivered, and it makes no difference whether the

baggage be placed in the same carriage with the passenger, or in

the baggage car." But if the passenger choose to take the exclusive

control of his own baggage, as a purse, or coat, cane, or umbrella,

for instance, the company are not ordinarily liable.^ But the lia-

bility having once attached, by a delivery to the company's

servant, they remain liable until a full and unequivocal redelivery

tickets and receiving the baggage is here treated as the agent of each company.
This suit is against the last company on the route. And there was no evidence

in the case where the loss occurred. Straiton «..N. Y. & N. H. Railw., 2 E. D.

Smith, 184. The first company is liable for the entire route, if the baggage is

lost. Gary v. Cleveland & Toledo Railw., 29 Barb. 35. And in a late English

case it was held that the first company was the only one liable to be sued by the

passenger, even where the loss occurred upon the line of one of the other com-

panies. Mytton V. Midland Railw. Co., 4 H. & N. 615.
« Jordan v. The Fall River Railw., 5 Cush. 69.

' Richards v. The London, Brighton, & South Coast Railw,, 7 C. B. 839. In a

late case. Butcher v. London & S. W. Railw., 16 C. B. 13
;

s. c. 29 Eng. L. &
Eq. 347, the plaintiff was a passenger from F. to W., bringing with him, as lug-

gage, a small carpet bag, which was placed in the carriage he rode in. On arrival

of the train at W., the plaintiff got out upon the platform with the bag in his

hand, and it was taken from him by a railway porter to be placed in one of the

cabs which were standing in the station. The plaintiff never saw his bag again,

and the porter could not find it. It was proved to be the practice of the com-

pany to have their porters assist in carrying the passengers' luggage to the cabs

in the station. Held, that there was evidence of the company having contracted

to deliver the plaintiff's bag to the cab, and of their not having performed the

contract, and that, whether the plaintiff had accepted a delivery upon the plat-

form in lieu of a delivery to the cab, was a question of fact for the jury.
8 Tower v. Utica & Sch. Railw., 7 Hill (N. Y.), 47. Wilde, J., in Richards v.

London, Brighton, & South Coast Railw., 7 C. B. 839. But if the company have

charge of the things in any manner, they are liable, notwithstanding the owner

may also have an eye upon them. Robinson ». Dunmore, 2 Bos. & Pul. 416,

Chambers, J.
;
Cohen v. Frost, 2 Duer, 335. Carriers of passengers, as steam-

boat proprietors, are not liable for the loss of wearing apparel which passengers

carry about their persons, and do not deliver to the officers of the boat as bag-

gage for safe-keeping. Steamboat Cr. Palace v. Vanderpool, 16 B. Monr. 302,

308.
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to the owner, and ordinarily to the end of the route.® A delivery

upon a forged order is no excuse.^® A question sometimes arises

in regard to the responsibility of passenger carriers for the baggage
of passengers after its arrival at the point of destination, but

before its delivery to the owner. We apprehend, that in analogy
to other classes of common carriers, the responsibility must

continue until the owner has had reasonable time and opportunity

to cofne and take it away.^^ After that the responsibility as

carrier ceases, and the carrier becomes a mere warehouseman,
bound to exercise the same care that prudent men ordinarily do

in keeping their own goods of similar kind and value. In one

case,
^ where a railway passenger, on arriving at his place of

destination, took his baggage into his own exclusive control, but

afterwards, for his own convenience, handed it to the baggage-
master at the station, to be kept until sent for, it was held the

company were only liable for gross negligence, the bailment being
without reward. That would unquestionably be the rule, where

one leaves baggage at a station, who was not a passenger and did

not purpose to become one. Indeed, the company could hardly

become responsible at all in such a case, since their agents have

no authority to receive baggage on their account, except as inci-

dental to passenger transportation. But, so long as the custody
of the baggage is incident either to a past or prospective transporta-

tion of the passenger, the company must be regarded, at the least,

as bailees for hire, the fare paid extending both to the transporta-

tion of the passenger and his baggage, and the storage of the latter

for a reasonable time afterwards, so as to meet any ordinary

exigency of travel. But we should consider the case just referred

to as standing upon the ground that the duty of transportation,

with all its incidents, had become fully terminated, and, if so, it

seems to us questionable how far the baggage-master had any

authority on the part of the company to receive baggage merely to

keep. It was clearly responsible only as a warehouseman. In a

• Camden & Amboy Railw, Co. v. Belknap, 21 Wend. 354.
" Powell c. Myers, 26 Wend. 591. If baggage be not called for in a reasona-

ble time the liability of the company as carrier ceases, and they are holden only
for ordinary care, as bailees for hire. Post, § 176

;
Van Horn v. Kermit, 4 E.

D. Smith, 453.
"

Post, § 176, pi. 8, 18.

" Minor p. Chicago & N. W. Railw., 19 Wis. 40.
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somewhat recent case^^ in Vermont, this question is learnedly
and judiciously discussed by Aldis, J., and the following prop-
ositions declared. A passenger arriving by cars at a railway
station is justified in regarding the person who handles and takes

charge of the baggage as the agent of the railway company ;

and notice to such person is notice to the company. It is

the duty of a railway company, in regard to the baggage of a

passenger which has reached its destination, to have the baggage

ready for delivery upon the platform at the usual place of delivery,

until the owner, in the exercise of due diligence, can call for and

receive it
;
and it is the owner's duty to call for and remove it

within a reasonable time. If he does not so call for and receive

it, it is the company's duty to put it into their baggage-room and

keep it for him, being liable only as warehouseman. And the

reasonable time within which the owner must call for it is directly

upon its arrival, making reasonable allowance for delay caused by
the crowded state of the depot at that time ;

and the lateness of

the hour makes no difference, if the baggage be put upon the

platform. Whether a bed, pillows, bolster, and bed-quilts, belong-

ing to a poor man, who is moving with his family, carried along
with him by a railway train, and packed in his trunk or box

containing his clothing, are baggage or not, is a question to be

decided by the jury, taking into consideration the peculiar cir-

cumstances, and the value, quality, and use of the articles. In

Van Toll v. South Eastern Railw.,^* it was considered that a

passenger, who left her bag in the cloak-room of a station of the

company, on her arrival, taking a ticket for the same and paying
2d.

J
there being printed on the ticket a notice that the company

would not be responsible for articles so left, exceeding the value

of XIO, must be regarded as prima facie assenting to such

restriction, and, therefore, that the company, in this instance, was

not responsible beyond that amount for the loss of the contents of

the bag by reason of delivering it to the wrong person. The

obligation is the same in regard to baggage, where it is in excess

of the weight allowed, and is paid for extra.^^ When a passenger
did not call for his trunk on arriving at the termination of his

route, but left it overnight, without any arrangement, and it was

" Ouimit V. Henshaw, 35 Vt. 605.

» 12 C. B. (N. S.) 75; s. c. 8 Jur. (N. S.) 1213. See also Curtis v. Avon,

&c. llailw., 49 Barb. 148. " Glasco v. N. Y. Central Raiiw., 86 Barb. 557.
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destroyed before morning by tlie burning of the station, it was held

the company were not responsible.^*'

4. But where a passenger took passage upon one railway for

B., at which point he intended to take passage upon another

railway, whose terminus was about one hundred yards distant

from the terminus of the first railway, there being an open,
uncovered space between the two stations, and no connection in

business between the companies, but a practice appears to have

been conceded for the first company to carry luggage to the station

of the other company, the porter obtained the plaintiff's portman-
teau from the platform, where it had been deposited at the end of

the first line, and placed it with other luggage on a truck, for the

purpose of taking it across to the station of the other railway.

The plaintiff" testified, at the trial before the county court, that he

saw the porter immediately after, with the truck, enter the station

of the latter railway, and go to the place where luggage was put

upon departing trains, but did not see his portmanteau, to recognize

it, after it was first put upon the truck. He obtained his ticket,

and asked the guard if his portmanteau was in the luggage van,
and the guard told him to take his seat in the train, as it was

about to move off", and to inquire for his portmanteau at the end

of his route, which he did, but failed to find it. This suit was

brought against the first company for not delivering the portman-
teau either to the plaintiff" or to the second railway, and the county
court gave judgment against them upon the foregoing evidence.

But it was held, on appeal to the Common Pleas, that the plaintiff*

must give preponderating evidence of the non-delivery ; and the

mere fact of its non-arrival at its ultimate destination on the

second railway is not sufficient, nor was the above evidence more
consistent with the non-delivery than the delivery, and the

judgment of the county court was reversed.^^ But where an emi-

" Roth r. Buffalo and State Line Railw., 34 N. Y. 648.
" In this case the evidence all tended certainly to show a delivery to the

second company, and therefore there was no testimony tending to prove the fact

upon which the case is made to turn in the County Court. Tlie decision in this

case, therefore, seems consistent with those cases where the Court of Error has

refused to reverse the judgment of the inferior courts, depending in any degree

upon the determination of a disputed fact by the court rendering the judgment,
where any testimony tends to support tlie judgment below. East Ang. llailw. r.

Lythgoe, 10 C. B. 726
;

8. c. 2 Eng. L. & Eq. 331
; Cawley p. FumeU, 12 C. B.
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grant passenger, on a voyage from Liverpool to New York, took

the exclusive possession of his trunk, taking it into the steerage,

placing it under his bed, and fastening it to his berth by ropes,

and during tlie voyage it was stolen, it was held that the owners

of the ship were not liable.^^ In a very recent English case^^

291
;

8. c, 6 Eng. L. & Eq. 897
;
Cuthbertson v. Parsons, 12 C. B. 304

;
s. c.

10 Eng. L. & Eq. 521.

In Semler v. Coram, of Emigration, 1 Hilton, 244, S., an emigrant arriving

in New York, was, under the rules of the Commissioners of Emigration, placed

on board a barge with the baggage, for the purpose of being landed. The barge

belonged to and was in the custody of certain railway companies, who had

ticket offices in Castle Garden, the premises of the Commissioners of Emigra-
tion. Upon landing, the baggage was transferred to the wharf by the employees
of the railway companies, in whose charge it was left for the purpose of being

weighed and marked, while S. was required to enter Castle Garden in order to

have his name registered, pursuant to the rules of the Commissioners. During
S.'s absence for this purpose his baggage was lost. Held, that the Commis-

sioners of Emigration were not liable therefor. The baggage was not in their

charge, nor in charge of any one of their employees. The remedy of S., if any,

was against the persons in charge of the baggage, or of their employers, the

railway companies.
»8 Cohen v. Frost, 2 Duer, 335. In Fisher t?. Clisbee, 12 111. 344, it was held,

that passengers on board of a ferry-boat, in taking care of their own property,

after it has once got into the boat, may be regarded as agents of the ferryman,

who is still liable for the property as a common carrier. The common carrier

of passengers, by receiving the baggage of a traveller, becomes immediately

responsible for its safe delivery at the place of destination. Woods v. Devins,

13 111. 746. But see White v. Winnisimet Co., 7 Cush. 155, where a person
suffered damage, in crossing a ferry, by not taking proper care of his team, and

the company were held not liable as common carriers, unless the owner of the

team surrendered its custody to the ferryman, or his servants. In the case of

Wilsons V. Hamilton, 4 Ohio (N. S.), 722, it was held, that a ferryman is a

common carrier
;
but if the owner of animals intrusted to his care knows of any

special cause of peril, he is bound
^
to inform; and if the owner, or his agent,

take upon himself the care of the property, he is not to be regarded as the

agent of the carrier in so doing, and the carrier is not liable for any injury

resulting from the want of care in the owner or his agent. Nor is the owner

precluded from recovering because he did not do all that skill or prudence could

have suggested. See Richards v. Fuqua, 28 Miss. 792.

The passenger not accompanying his baggage, but going in an after train,

will not excuse the carriers from their ordinary liability. Logan v. Pontchar-

train Railw., 11 Rob. (Louis.) 24..

But in Wright v. Caldwell, 3 Mich. 51, where the plaintiff, intending to take

*' Le Conteur v. London & Southwestern Railw., 12 Jur. (N. S.) 266;

L. R., 1 Q. B., 64; s. c. 6 B. & S. 961.
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the question of the degree of exclusiveiiess of care which the

passenger must take of his baggage in order to exonerate the

carrier, is considered. In this case the article was a chronometer,

which the plaintiff, on a passage from Jersey to London, carried

in his hand, tied up in a handkerchief, the rest of his luggage

being stowed away by the carrier, apart from the plaintiff, in the

usual mode. On the arrival of the plaintiff at the pier in South-

ampton, he left his luggage to be carried by the defendants, in the

usual mode, to the railway station ; but he carried the chronome-

ter in his hand, tied up in the handkerchief, to the railway

station, walking through certain streets a distance of half a mile.

On arriving at the station the plaintiff went,
" with the chronom-

eter in his hand, up to one of the railway carriages going to

Loudon, and gave the chronometer to a porter of the defendants,

passage on defendants* steamboat, deposited his trunk on board the boat, in the

usual place for baggage, but without notifying any one employed on the boat, or

making known his intention to take passage, and while temporarily absent the

boat lefl, and the trunk could not afterwards be found, it was held no such

delivery as to charge the defendant as a common carrier.

And an offer to deliver freight, or passengers' baggage, made at a proper

time, though declined, discharges the carrier from his liability, as such
;
and if

the freight or baggage still remains in his custody, he is only liable as a bailee

for ordinary care. Young v. Smith, 3 Dana, 91. This was the case of a large

amount of specie, carried, by consent of the officers of a steamboat, by a pas-

senger, to be deposited in bank in the city of New Orleans. The court held it

not requisite to deliver the specie in banking hours, unless some special contract

or established usage of the port to the effect were shown, but that an offer to

deliver any time in business hours, reasonable reference being had to its safety,

was sufficient. In the case of Powell v. Mills, 37 Miss. 691, it was held, that

ferrymen are subject to all the responsibilities of common carriers, and that after

property was put on board their boats, it was primafacie in their charge, and

they responsible for it. And it makes no difference that the owner is pres-

ent, unless he consents to assume the exclusive charge of the property. The
defendant was the keeper of a public ferry, and had agreed with the plaintiff for

hire to transport his stage-coach and horses across the river, without making any
contract to change his common-law liability as a common carrier. The plain-

tiff's coach and horses were driven into the ferry-boat by their driver, who

thereupon vacated his seat, hitched the lines, and went to the front of the horses,

and commenced giving them water dipped from the river in a bucket. Whilst

thus engaged, one of the horses became restive, and before the boat reached the

landing the team ran out of the boat into the river, the driver being carried with

them in his efforts to stop them. Held, that the coach and horses were in the

possession and aistody of the ferrjTuan, and not of the driver; and that the

defendants were responsible for the damages thus sustained by the plaintifiii.
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and who then in the presence of the plaintiff placed it on the seat

of the carriage. Both the porter and the plaintiff immediately
after this left the platform together, the porter to attend to other

duties, and the plaintiff to look after the rest of his luggage, which

had not arrived from the custom-house. The plaintiff remained

absent some ten or fifteen minutes
;

when he returned the

chronometer was not to be found." The comments of Lord

Ch. J. Cockbum seem so precisely what the rule of law should

be, in such cases, that we insert them at length :
" When the case

was first opened I imagined that the facts were such as to lead to

the necessary inference that the plaintiff had taken possession of

the chronometer in question, withdrawing it from the custody of the

company, and himself taking charge of it. My first impression,

however, appears to have arisen from a too rapid view of the

circumstances. What really took place appears to be this,
— that

by desire of the plaintiff a porter of the company placed this

article in one of the carriages, on a particular seat, which was to

be reserved for the plaintiff. I am far from saying that no case

can arise in which a passenger, having luggage which by the terms

of the contract the company is bound to convey to the place of des-

tination, can release the company from the care and custody of an

article by taking it into his own immediate charge. But I think

the circumstances should be very strong to show such an intention

on the part of the passenger, and to relieve the company of their

ordinary liability. And it is not because a part of the passenger's

luggage which is to be conveyed with him is, by the mutual consent

of the company and himself, placed with him in the carriage in

which he travels, that the company are to be considered as released

from their ordinary obligations. Nothing could be more inconven-

ient than that the practice of placing small articles, which it is con-

venient to the passenger to have about him, in the carriage in

which he travels, should be discontinued ;
and if the company

were, from the mere fact of articles of this description being placed

in a carriage with a passenger, to be thereby relieved from the

obligation of safe carriage, it would follow that no one who has

occasion to leave the carriage temporarily could do so consistently

with the safety of his property. I cannot think, therefore, we

ought to come to any conclusion which would have the effect of

relieving the company as carriers from their obligation to carry

safely, which obligation, for general convenience of the public,
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ought to attach to them. I cannot help tliinking, therefore, we

ought to require very special circumstances, such in fact as would

lead irresistibly to the conclusion that the passenger takes such

personal control and charge of his property as altogether to give up
all hold upon the company, before we say that the company, as

carriers, are relieved from their liability in case of loss. If, there-

fore, this case had depended on the question whether or not the

company were liable upon the general issue, I should be of the

opinion that the plaintiff was entitled to recover."

5. A servant travelling with his master on a railway, may have

an action in his own name against the company for the loss of his

baggage, although the master took and paid for his ticket. The

liability, in such case, is independent of contract, and the payment

by the master will satisfy an averment of payment by the plaintiff.^

But it has been held, that the father might have an action for the

loss of his son's baggage while he was employed upon his own

business, and had been furnished by his father with a travelling trunk

and clothes for the journey .^^ And it is not important whether

the passenger pay his own fare or it is paid by his friends.'^

6. Common carriers of passengers sometimes assume to incur

no responsibility for baggage unless delivered to their agents
within a certain period before the departure of the passenger.
But we apprehend that in such cases, if their servants at the

proper place for receiving such luggage accept the same, to be

carried with the passenger within any reasonable time, as the

same day, or the night following, or the next morning,^^ they must

be regarded as having accepted it, as common carriers, and their

responsibility as such attaches. Thus in Connecticut 2* the

plaintiff took his trunk to a railway station at eleven o'clock a. m.,

and requested that it bo checke(f for the next train to B., which

was to leave at three p. m., but being informed that they did not

give checks for baggage until within fifteen minutes of the depart-

ure of the train, he left his trunk with the agent, and at the proper
*• Marshall r. York, Newcastle, and Berwick Railw., 11 C. B. 655; 8. c

7 Eng. L. & Eq. 519. In a declaration in case, against a common carrier, it is

not necessary to allege the payment of, or agreement to pay, compensation.
Hall r. Cheney, 36 N. II. 26.

*' Grant v. Newton, 1 E. D. Smith, 95.

" Van Horn v. Kemiit, 4 E. D, Smith, 458.
" Camden & Amboy Railw. Co. r. Belknap, 21 Wendell, 354.
• Hickox r. Naugatuck Railw. Co., 31 Conn., 281.
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time obtained a check and went himself by the same train. When
ho received his trunk at the end of the route, some money and

clothing had been taken from it, but whether before or after its

being checked did not appear. The court held it immaterial,

since the responsibility of the company, as carriers, attached upon
the first receipt of the trunk. And the giving the check was only
in the nature of a receipt, and did not control the time of the

responsibility of the company attaching.^^

SECTION VI,

What limitations and restrictions Carriers may enforce in regard
to Baggage.

1 and 5. Not liable for merchandise which

passenger carries covertly.

2. And it makes no difference that the passen-

ger has no other trunk.

8. Jewelry, being female attire, and a watch

in a trunk, proper baggage.

4, and n. 12. So also are moneyfor expen-

ses, books for reading, clothing, spec-

tacles, tools of trade, and many other

similar things.

6. Carrier res})onsibleJbr baggage, when pas-

senger goes by another conveyance.

7. Cannot restrict all responsibilityfor bag-

gage. May make reasonable regulations

andfollow them.

8. Definition of trinkets under the English

statute.

9. In England companies may exclude bag-

gagefrom cheap trains.

10. Stage proprietors, ^., responsible for

luggage of their passengers.

11. But where employed by hotel keepers to

transport their guests, both respon-

sible.

§ 172. 1. Railways, as carriers of passengers, are not liable for the

loss of a package of merchandise which a passenger brings upon
the train packed as baggage, unless the company, having an oppor-

tunity to know the contents of the package, see fit to accept it as

baggage.^ This question was considerably discussed in a recent

case in New Hampshire,^ where it was held that the carrier is not

responsible for merchandise which a passenger takes along with

him, unless a reward is given for the transportation, or it be of

> Great Northern Railw. v. Shepherd, 8 Exch. 30
;

s. c. 9 Eng. L. & Eq.
477. In this case the court gravely declare that a husband and wife, travelling

together, may take 112 lbs. baggage, the limit for one person, by act of Parlia-

ment, being fifty-six pounds. Richard v. Wescott, 2 Bosw. 589
; post, § 81.

» Smith & wife v. B. &. M. Railw. Co., 3 Am. Law Reg. (N. S.) 126; 8. c.

44 N. H. 325. It seems to us that one of the conditions named in this case as

the only ground of the liability of the carrier, is not indispensable ; namely, that

he should receive pay for the transportation by the passenger ticket. That is a

thing which could never be proved, either in the affirmative or negative. If the
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a character which by usage or custom is to be regarded as travel-

ling baggage. And the fact that other passengers, on other oc-

casions, had taken along with them in the passenger cars similar

bujidles of merchandise without objection, has no legal tendency
to prove that the bundle in question was transported at the risk of

the carrier, unless it were shown that such bundles were know-

ingly carried as part of the baggage and paid for by the passenger
ticket. But the carrier, altliough not liable as an insurer, will be

liable, as an ordinary bailee without hire, for any loss or damage
which is proved to have been caused by his own gross negligence
or that of his servants. •

2. So the word "baggage" was held not to include a trunk

containing valuable merchandise and notliing else, although it did

not appear the passenger had any other trunk with liim,^ nor sam-

ples of merchandise, carried to enable the passenger to make bar-

gains.* This question was considered and determined in the House
of Lords,^ where the law lords discussed the question at length.

carrier knowing its contents, accepts a bundle, or box, or trunk, containing

merchandise, as baggage, we see no reason wliy ho should not be responsible as a

common carrier. If payment is made for a trunk of goods or merchandise, as

extra baggage, the carrier is clearly responsible for its safe delivery.
* Pardee v. Drew, 25 Wend. 459. It was held that "thirty-eight pairs of new

shoes, stock for sixty pairs boy's shoes, and two papers shoe-nails," are not

included under the term "baggage." Collins v. Boston & Maine Railw., 10

Cush. 506.
* Hawkins ». Hoffman, 6 Hill, 586 ;

Dibble v. Brown, 12 Ga. 217. But
where a passenger delivered a box, containing embroideries, to the agent for

receiving baggage, and demanded a check for the place of his destination, and

was told that the company
" did not check such goods," but that they would go

safely, it was held the company were liable for the loss of the box, as conmion

carriers, on the ground that there was no attempt to deceive them, or to have

the parcel pass as baggage, unless they consented, and if they consented to

accept and carry it, in a passenger train, they were liable, and might charge

freight the same as if they carried it upon their freight trains. This seems to be

a very reasonable view of the case. Butler" ». Hudson River Ilailw. 3 E. D.

Smith, 571. But there must be some proof that the person accepting the parcel

was the proper agent for that purpose, or that it was placed in the company's
cars. lb.

» Belfast & B. & L. & C. Railw. Co. v. Keys, 8 Jur. (N. S.) 867, 9 H. Lds.

Cas. 556, on appeal from the Exchequer Chamber in Ireland; 11 Ir. Com. L.

R. 145
;

8. c. in C. B., 8 id. 167. In one report of the case, the reason assigned

is, that the replication was bad, for not naming that the company had notice that

the box contained merchandise, and this is the precise ground upon which the

opinion of the judges is placed by Chief Baron Pollock. But the Lord Chan-
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In this case the passenger took a through ticket, and had in his

personal charge a case containing gold and silver watches, which

an officer of the company on the journey requested the passenger
to give him to be deposited in the luggage van, which was accord-

ingly done. The property was subsequently stolen by one of the

company's servants. By the rules of the company all merchan-

dise not being personal luggage was to be paid for. An action

was brought to recover the value of the case and watches. The
defendant pleaded that the plaintiff was only entitled to carry per-

sonal baggage, whereas the case in question was merchandise.

The plaintiff" replied that the case manifestly contained merchan-^

disc, and was received by the defendants without objection, and

without their demanding extra remuneration, and without inquiry

as to the value of the case. The jury found that the case mani-

festly did contain merchandise, and that there was no improper
concealment on the part of the plaintiff" in respect of it, and that

the defendants were guilty of gross negligence. On motion to

enter up judgment for the defendant non obstante veredicto, on the

ground that the replication was no valid answer to the special

defence, the Exchequer Chamber, affirming the judgment of the

Common Pleas, held the replication a good answer to the defence.

The House of Lords reversed the judgment and held the defendants

not liable. This was upon the ground that although by the orig-

cellor, in giving the leading opinion, puts the case mainly upon the ground, that

the plaintiff intended to mislead the company, and covertly carry merchandise as

baggage. And Lord Wensleydale puts the case upon the precise ground stated

in the text. And in the case of Cahill v. London & N. W. Railw. Co., 10 C. B.

(N. S.) 154; s. c. 7 Jur. (N. S.) 1164; 8 id. 1063, Exch. Chamber, 13 C. B.

(N. S.) 818, it was held a railway company is not liable for the loss of merchan-

dise delivered to them by a passenger as his personal luggage, without notice

that the luggage contained merchandise. In this case the act of Parliament and

the rules of the company allowed a certain weight of luggage with each passenger
without additional charge ;

but the passenger was in fact ignorant of both. But

the court considered he was bound to know the act of Parliament. The box in

this case was marked, in large letters,— "
glass

"
;
but the company were held

not responsible. But in the Exchequer Chamber the judgment was reversed,

and the company held responsible, as if for so much luggage ; for, having suf-

fered the passenger to treat it as luggage, they could not, after the loss, set up
that it was merchandise, and that therefore they were not responsible. The case

of the Belfast llailw. Co. v. Keys, ante, was here cited, and this seems to be the

view taken in the Exchequer Chamber of the law of that case, from which we

cannot cKssent.
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iual contract the plaintiff was not to pay any thing for his luggage,

he was bound to pay for his merchandise, and the acceptance of

the case by the servant of the company did not alter the contract

made by the company. This seems to us to be carrying the law

to the very extreme on behalf of the company ; further than neces-

sity or fair dealing towards the passenger would seem to justify.

The act of the servant in the course of his employment should

bind the company. Tlie decision of the Irish courts appears more

satisfactory than that of the House of Lords, but the latter is

now the law of England. But the later cases cited in note 5 seem

to qualify this very essentially.

3, In one case the carrier was held responsible for articles of

jewelry, carried among baggage, which were a part of female

dress, the plaintiff travelling with his family, such articles being
treated without question as forming a part of the passenger's

baggage.* So a watch carried in one's trunk is proper baggage.^

And so of linen cut into shirt-bosoms.^ Finger-rings have also

been regarded as wearing-apparel.^ But a dozen silver teaspoons,

or a Colt's pistol, or surgical instruments, except the passenger be

connected with the profession, are not properly a portion of the

travelling baggage.^*^ And title-deeds and documents, which an

attorney is carrying with him to use on a trial, are not luggage ;

nor is a considerable amount of bank-notes, carried to meet the

contingencies or exigencies of the case.^^

4. And railways, as carriers of passengers, are not liable

for money, which passengers may carry as baggage, beyond a

reasonable amount for travelling expenses.^^ The passenger is al-

« Brooke v. Pickwick, 4 Bing. 218; McGill ». Rowand, 3 Penn. St. 451. In

Whitmore r. Steamboat Caroline, 20 Mo. 513, it was held not to bo within the

ordinary duty of a steamboat, as a common carrier, to transport specie, and that

the officers could not bind the proprietors by such an undertaking, unless by

proof of a usage, and that a passenger's baggage only included specie to the

extent of his probable expenses. But see Nevins v. Bay Steamboat Co., 4

Bosw. 225. ' Jones p. Vorhees, 10 Ohio, 145.
»
Duffy V. Thompson, 4 E. D. Smith, 178.

» McCormick v. Hudson River Railw., 4 E. D. Smith, 181.
'• Giles V. Fauntleroy, 13 Md. 126.
"

Phelps p. London & N. W. Railw. Co., 19 C. B. (N. S.) 321.
"

Orange Co. Bank v. Brown, 9 Wend. 85
; Weed p. Saratoga & Schen.

Rail. lU Wend. 534
;
Bell p. Drew, 4 E. D. Smith, 69

; Duffy p. Thompson, 4

E. D. Smith, 178.

In the case of Jordan p. Fall River Railw., 6 Cash. G9, the rule, in regard to

VOL. u. 4



60 COMMON CARRIERS. CH. XXVI.

lowed to take not only money sufficient to defray the ordinary ex-

penses of the journey contemplated, but any reasonable sum in

addition, for such contingencies as are not improbable.
^^ But in

one case it was held, without much reason, we think, that if the

passenger carried necessary money for his journey in his trunk,

the company were not liable for the loss.^* And other cases have

expressed doubts in regard to the general responsibility of com-

mon carriers for bank-bills.^^ And in another case,^^ where the

passenger had in his trunk sixty dollars for the purpose of j»ur-

chasing clothing at the place of his destination, it was held the

carriers were not liable as such for any additional damages on

account of the loss of this money.

money carried by a passenger as part of his baggage, is thus laid down by

Fletcher, J. :
"
Money bonafide taken for travelling expenses and personal use,

may properly be regarded as forming a part of the traveller's baggage." And
this is, perhaps, as satisfactory and as definite a rule as the subject admits of.

Taylor v. Monnot, 1 Abbotts Pr. 325
;
Merrill r. Grinnell, 30 N. Y. 594.

In Tennessee it seems to have been considered, that money beyond expenses, or

a watch, are not a proper part of oner's baggage in travelling. Bomar r. Maxwell,

9 Humphrey, 621. And in the case of Doyle v. Kiser, 6 Porter, 242, where a

passenger on a canal boat had $4,000 in gold in his carpet-bag, which he did not

name to the officers of the boat, and which was stolen during his passage, it was

held the carriers were not liable beyond the value of the ordinary' articles of

baggage lost. Perkins, J., enumerates as such,
"

clothing, travelling expense

money, books for reading and amusement, a watch, ladies' jewelry for dressing."

A gold watch and gold spectacles were held such in the case of the steamer H.

M. Wright, Newbeny's Admiralt. 494. And in Davis v. Cayuga & Susquehan-

nahRailw., 10 How. Pr. 330, it was held, that a harness-maker's tools; valued at

$10, and a rifle, were to be regarded as properly forming a part of the passen-

ger's baggage on a railway, and that the possession of the company's check was

primafacie evidence of his having been a passenger on their trains, and that he had

baggage checked on that occasion, the possession of the check being accompanied
with proof of the custom of the company to put checks upon all baggage where

it was required, and to give duplicates to the passengers. See also Xew Orleans

Railw. &c. V. Moore, 40 Miss. 39. And a railway company cannot be made

responsible for watches and valuable merchandise as passengers baggage, even

where the extra weight is specially paid for. C. & Ch. Air Line Railw. v.

Marcus, 38 111. 219
; Hutchings r. Western Railw,, 25 Ga. 61.

" Johnson c. Stone, 11 Humphrey, 419.
" Grant v. Newton, 1 E. D. Smith, 95.

'*
Chicago & Aurora Railw. r. Thompson, 19 111. 578. In HI. Cent. Railw.

V. Copeland, it is held a reasonable amount of bank-bills may be carried in a

trunk, and their value recovered as lost baggage. 24 111. 332.
'* Ilickox r. Naugatuck Railw. Co., 31 Conn. 281. We should have thought,

on first impression, that this amount of money, for this purpose, might well
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5. And where the plaintiff sent, by a passenger train, a quan-

tity of merchandise, expecting to go himself in the same train, but

did not, and the goods were lost without any gross negligence or

any conversion by the carriers, it was held they were not liable."

6. But where a passenger in a vessel had his baggnge put on

board another vessel because it did not arrive by cars in time for

that on which he had taken passage, it was held that the owner of

the vessel was not to be regarded as a gratuitous bailee, but as a

common carrier, being entitled to demand pay for the transpor-

tation under the circumstances, either in advance or at tlie end of

the voyage. It is here said, that in the common case, where the

baggage accompanies the passenger, his fare includes fare for his

baggage, but in any case, where a passenger orders his baggage
sent by a carrier independent of any one to accompany it, if the

carrier consents to accept the charge he may demand compensation,
as before stated, and is liable as in ordinary cases.^^

7. But companies cannot make such restrictions in regard to

the kind of baggage and the mode of transportation as to virtually

exonerate themselves from just responsibility.^^ But in any case,

where the company are justified in refusing to carry a package, they

may lawfully take it, if left on their premises, to the lost property

office, and charge their regular fee upon redelivery.^^

8. It is often made a question under the English Carriers'

Act what is embraced under the word " trinkets." They must be

enough have been included in the category of necessary or convenient personal

baggage ;
but the court thought otherwise, and reversed the judgment of Mr.

Justice McCurdy in the court below, upon this ground alone.

" Collins V. Boston & Maine Railw., 10 Cush. 506. But it has been held,

that where by the printed rules of a railway company the baggage-masters were

prohibited from receiving merchandise on passenger trains, and he nevertheless

took a carpet, the passenger not knowing of the rule, the company was held liable

for the loss of the carpet. Minter v. Pacific Railw. Co., 41 Mo. 503. And
where checks for baggage worth $400 were delivered to a carrier, and a receipt

taken on which was printed
**

Liability limited to $100 except by special agree-

ment," there being no proof of assent to these terms except by accepting the

receipt, and the baggage was lost by the carrier's negligence, he was held respon-
sible for the whole value, on the ground that the proof of assent to the limitation

was not satisfactory, and if it were it did not excuse the carrier for negligence
but only as insured. Prentice v. Decker, 49 Barb. 21

; Limburgcr p. Wescott,

id. 283. Carrier not responsible for silver-ware carried in the trunk of a passen-

ger, as baggage. Bell p. Drew, 4 E. D. Smith, 69.

" The Elvira Harbeck, 2 Blatch. C. Ct. 336.
'» Munster r. Southeastern Railw, Co., 4 C. B. (N. S.) 676.



52 COMMON CARRIERS. CH. XXVI.

either things of mere ornament, or, where that element pre-

dominates, such as bracelets, shirt-pins, rings, portmonnaies.^*'

Common carriers of passengers may restrict their common-law

responsibility as insurers of the delivery of baggage.^
9. In England, where the act of Parliament allows every pas-

senger to carry a certain weight of luggage, it is held not to

preclude the companies from excluding all luggage from cjieap

excursion trains, and where a passenger on such trains puts his

baggage in the van, the company may demand reasonable com-

pensation for its transportation.22 But a railway company is liable

for a passenger's luggage, although carried in the carriage in which

he himself is travelling.^^

10. Stage proprietors and omnibus drivers who assume to carry

luggage for all who apply, from the railway stations about the

towns, are unquestionably responsible as common carriers, and it

does not afifect the responsibility of such carriers, where they enter

the names of passengers on way-bills, but do not enter the baggage.^
11. But where a hotel-keeper in the vicinity of a railway sta-

tion gives public notice that he will furnish a free conveyance from

the station to his house, for guests, and for this purpose employs
the proprietors of certain carriages, it was held that a traveller to

whom this arrangement was known, and who employed one of

these carriages to carry himself and baggage to this hotel, the bag-

gage being lost by the negligence of the owner of the carriage or

his agents, might maintain assumpsit or case for the same against

the proprietor of the house.^

» Bernstein v. Baxendale, 6 C. B. (N. S.) 251
;
5 Jur. (N. S.) 1056. So

silk watch-guards are ' ' silk in a manufactured state
;

" and smelling-bottles

come within the term "
glass," used in the act. lb.

«' Peninsular & Oriental Steam Nav. Co. v. Shand, 3 Moore P. C. C. (N. S.)

272; 8. c. llJur. (N. S.) 771.

«
Rumsey v. Northeastern Railw. Co., 14 C. B. (N. S.) 641

;
s. c. 10 Jur.

(N. S.) 208. And a passenger who accepts a ticket for an excursion train,

referring him to a bill on which it is announced that luggage in such trains is at

the owner's risk, is not entitled to recover of the company for loss of such bag-

gage, although in fact ignorant of the statement in the bill. And it will make

no difference in the responsibility of the company, that they do not allow the

passenger to retain his baggage under his own personal control. Stewart v.

London & N. W. Railw. Co., 3 H. & C. 135.

** Le Conteurw. London & Southwestern Railw. Co., Law Rep. 1 Q. B. 64;

13 L. T. (N. S.) 325. " Peixotti v. McLaughlin, 1 Strob. 468.

** Dickinson r. Winchester, 4 Cush. 115.
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SECTION VII.

To what extent the Party may be a Witness.

1. At common law the partjf could not be a

witness in suck ctues.

2. Some of the American courts have received

this testimony from necessitif.

8-6. Decisions in different States.

6. Agents and servants of the company ad-

mitted to testifyfrom necessity.

7. Where the party's oath is not received, the

jury are allowed to go upon reasomMe

presumption.

§ 173. 1. The question how far the party claiming to have

sustained loss by carriers may be himself a witness in the action,

since the general disposition manifested, both in England and this

country, to admit the testimony of the parties generally, is becom-

ing of much less importance. We will, nevertheless, refer briefly

to the decisions upon this subject. We are not aware that any
such exception was ever attempted to be made by the English
courts. Tiie general rules of evidence seemed altogether adequate
to the exigency. If the carrier had lost the package or parcel, it

was by his fault that tlie difficulty of ascertaining its contents had

arisen, and the jury should, on that account, solve all doubts

against him.^

2. But in many of the American courts it has been regarded
as one of those exceptions, founded upon necessity, like the loss

of a written instrument, where it became indispensable to admit

the testimony of the party, the facts being, in presumption of law,

confined exclusively to his knowledge. And some of the English
books speak of the same rule being applicable to the proof of the

contents of a box delivered to, and lost by, a common carrier.^

But it does not seem to have been there followed, in recent times,

unless the case possessed other features beyond the mere loss of

the box, as fraud, or the intentional withholding of evidence.

And some of the American cases, where the testimony of the party
was admitted, as to the contents of parcels delivered to carriers,

and lost by tliem, have been of the latter character.* The Ameri-

' GreenleaPs Ev. § 37
; Armory r. Dclamirie, 1 Strange, 505. But the de-

cisions arc not uniform upon this subject, especially where there is no intentional

withholding of evidence. In such case it ha.s been held the presumption is to be

against the plaintiff. Clunnes r. Fezzey, 1 Camp. 8; Dill v. liailroad Co.,

7 Rich. 158, 168
;
6 id. 198.

• 12 Viner, Ab. 24, pi. M.
' Hermann r. Drinkwater, 1 Greenleaf, 27. Thia u the earliest case na
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can courts have evidently admitted the exception with reluctance,

and have manifested a constant disposition to restrain it within

the narrowest limits.

3. Hence in Pennsylvania they hold that it only extends to

such articles of wearing-apparel as it may ordinarily be presumed
the party himself, or his wife, will have packed, and consequently
be the only witnesses able to give testimony* in regard to thefti.

4. And in Massachusetts the courts have altogether repudiated
the rule of the admissibility of the party as a witness, in this class

of cases, on the ground of necessity.^

6. But in Ohio the courts seem to have adopted the same view

of the subject as in Maine and Pennsylvania.^
6. In some cases it has been held that the servants of the com-

pany, who have charge of things carried on their trains, are ex

necessitate, competent witnesses, to prove the delivery thereof to

the owner, in an action for non-delivery, although they thereby

recollect to have seen of this kind in the American Reports, and was one of

fraud, where a shipmaster, having received a trunk of goods on board his ves-

sel for carriage, broke it open and abstracted the goods. This case is virtually

reaffirmed in Gilmore v. Bowdoin, 3 Fair. 412, and the exception rests here

altogether upon the ground of necessity. See Garvey r. C. & H. Railw.,

1 Hilton, 280. And the same rule obtains in Illinois. Parmlee v. McNulty,
19 111. 556

;
s. c. 20 111. 392

;
Davis v. Railw. 22 id. 278.

* Clark V. Spence, 10 Watts, 335. See also David v. Moore, 2 W. & Serg.

230
;
Whitesell r. Crane, 8 W. & Serg. 369

;
McGill v. Rowand, 3 Penn. St.

451. See also The County r. Leidy, 10 Penn. St. 45
;
Pudor v. B. & M. Railw.,

26 Maine, 458
;
Dibble v. Brown, 12 Ga. 217.

* Snow V. The Eastern Railw. Co., 12 Met. 44. But by statute of 1851,

c. 147, § 5, it is provided t^e party may, in such cases, swear to the correctness

of a descriptive list of the articles contained in passenger's baggage. And by
Gen. St. ch. 131, § 14, parties are witnesses generally. So that this question be-

comes of comparatively small importance here
;
and the same is now true in Eng-

land and in most of the American States. The court here recognize the right of

the party to testify to the contents of a parcel of which he is robbed. Proceedings

against the Hundred, B. N. P. 187
;
East Ind. Co. v. Evans, 1 Vem. 305.

The same rule upon this subject is adopted in New Jersey as in Massachusetts.

Graby v. Camden & Amboy Railw., 19 Law R. 684. So also in Michigan.

Wright V. Caldwell, 3 Mich. 51. So also in Illinois. 111. Central Railw. v.

Copeland, 24 111. 332.
* The Mad River & L. Erie Railw. Co. r. Fulton, 20 Ohio, 318. In this

case, it was held that the owner of baggage and his wife are competent witnesses

to prove the contents of a trunk lost by the plaintiffs, and its value, consisting

of the ordinary baggage of a traveller, on the ground of necessity. See also

Johnson v. Stone, 11 Humph. 419
; Oppenheimer r. Edney, 9 id. 385.
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exonerate themselves from blame and liability in a future

actionJ

7. The authorities upon this general subject are not uniform.

And where the courts refuse to admit the party to testify to the

contents of trunks, t&c., lost by common carriers, it -becomes

matter of necessity to allow the jury to give damages proportioned
to the value of the articles, which it may fairly be presumed the

trunk, <&c., might and did contain.^ By the construction of the

statute in Kentucky,^ the members of railway corporations are

made witnesses in suits where the company is a party.

SECTION VIII.

When the Carrier's Responsibility begins.

1. Begins, in general terms, upon delivery of
the goods.

2. Delivery at the usual place of receiving

goods, with notice, sufficient.

8. Where goods are delivered to be carried,

carrier liablefrom delivery.

4. But not responsible on a continuous line till

they receive the goods,

6. Acceptance by agent sufficient, unthoui pay-
ment offreight.

6. Question of fad, whether carrier took

charge of the goods.

7. Sufficient to charge company, that goods
are put in charge of their sir-

vants.

8. Whether goods are left for immediate

transjtortation, matter of inference

ojlen.

§ 174. 1. Tliere is no difficulty in defining in general terms

when the liability of the carrier begins. It begins wlien the

goods are delivered to him, or his proper servant, authorized to

receive them, for carriage.

2. But many questions have arisen as to what amounted to a

delivery, so as to put the goods into the constructive custody and

risk of the carrier. If the goods are delivered for carriage at the

nsual place of receiving similar articles, and notice given to the

proper servant of the company, there is little chance for any ques-

'
Draper c. Worcester & N. Railw., 11 Met. 605

;
Moses r. B. & M. Railw.,

4 Fos. 71, 80.

« Dill V. Railroad, 7 Rich. 158; Stadhecker v. Combs, 9 Rich. 193.
• Civil Code, § 675; Covington & Lexington Railw. Co. r. Ingles, 15 B.

Monr. 637. See also, as bearing upon the general question discussed in this

section, Sugg r. Memphis and St. Louis Packet Co. 40 Mo. 442
;
Moran v.

Portland Steam Packet Co., 35 Me. 55.
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tion upon this subject, in regard to the responsibility of the com-

pany to the end of their route. For a carrier is bound to keep
the goods safely after delivery to him for carriage, as well as to

carry safely.^ Questions have often arisen upon this subject, where

the person to whom the delivery was made acted as a forwarding
merchant or warehouse-keeper, or in some capacity independent
of that of carrier, whether the delivery and acceptance of the goods
were in the capacity of carrier or agent for the carrier, or in

the other capacity which the person sustained.

3. But in the case of railways such questions seldom arise at the

beginning of the transit, unless where the goods are delivered to be

kept in warehouse until further orders, in which case the liability

of carrier will not attach until the goods are ordered to be carried.

But when this order is given, and also when the goods are left in

the first instance to be carried presently, the responsibility of the

carrier attaches at once.^

4. In a case where a railway formed part of a continuous line of

transportation, and had an agent at Charleston (S. C.) to look

after goods arriving at that point for the interior along the line of

their railway, and a package of goods, so addressed as to have gone
over such railway, was lost after its arrival at C, it was held,

^
Lee, Ch. J., in Dale v. Hall, 1 Wilson, 281

;
Merriam v. Hartford and New

Haven Railw., 20 Conn. 354. In this last case it was decided, that a delivery

upon a wharf where steamboat carriers were accustomed to receive their freight,

and which they held as private property, fenced off from the street for that

purpose, and where they usually had some one to take charge of freight, was a

constructive deliverj- to the carriers, although no notice to the freight-master

was proved, it being shown to be the custom of the company to regard all freight

delivered on that dock as received for transportation.

The goods, in this case, were given in charge of one of the steamboat hands

who seemed to have charge of the dock, and who said, on being informed of the

delivery,
" All right." And the company will be held responsible for all dam-

ages accruing aft«r dellverj- to them, although not allowed to complete the

transportation by reason of the interference of the insurers on the ground that

the goods are not in fit condition for transportation, and the insurers may
recover such damages, if it operate to their loss. Rogers v. West, 9 Ind. -tOO.

See also Lakeman c. Grinnell, 5 Bosw. 625.

'
Spade V. Hudson River Railw., 16 Barb. 383. In this case the plaintiff

took part of the goods away, after they were put into the custody of defendants'

servants, without their knowledge, and it was held, the company were simply

depositaries, and were not liable as carriers ; and the plaintiff could not call upon
a jury to conjecture how many of the goods were lost, but must show first how

many he took away, and how many he left.
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"
tliat until the goods are in possession of the railway, they are not

liable as common carriers." *

5. It has been held sufficient to clmrge the carrier, that the

delivery was at a place and to a person where and with whom par-

cels were accustomed to be left for this carrier
;
and it is immate-

rial whether any payment of freight is made to this person.*

6. But an acceptance by the carrier at an unusual place, will bo

sufficient to charge him. It seems always sufficient that the goods
are "

put into the charge of the carrier." ^ And what is a sufficient

putting in charge of the carrier, must always be a question of fact,

to be judged of by the jury, with reference to all the circumstances

of the case, and the usual course of business in similar trans-

actions, at the same place and with the same company. And it

will be found ordinarily to resolve itself into this inquiry, whether

the owner of the goods did all to effect a secure delivery to the car-

rier which it was reasonable to expect a prudent man to have done

under the circumstances.

7. But the cases all agree that it is always sufficient if the proper
servants of the company accept the goods to carry, whether the ac-

ceptance is in writing or not, or whether any bill or any entry in

the books of the company is made.^ And the point of such accept-

ance and charge by the carrier is ordinarily when the goods are

put into the charge of those who are in law the servants of the car-

rier.^ It has been considered that if the owner assume the care

and custody of the thing himself, instead of trusting it to the car-

»
Maybin v. The S. C. Ra'ilw., 8 Rich. 240. In the case of Bonney v. The

Huntress, 4 Law J. 38, 8. c. nom. The Huntress, Dav. C. C. Rep. 83, in

Admiralty, for a box of goods shipped at Boston, to be delivered at Portland, It

was held,
"

It is the duty of the owners of goods to have them properly marked,

and to present them to the carrier or his servants, to have them entered on their

books, and if they neglect to do it, and there is a misdelivery and loss in conse-

quence, without any fault of the carrier, the owners must bear the loss.*' See

Krender v. Woolcott, 1 Hilton, 223.
* Burrell v. North, 2 C. & Kirwan, 680. Erie, J., said,

" If the defendant

allow these persons to receive parcels, to be conveyed by him, as a carrier, this

is quite enough."
» Lord Ellenborough, Ch. J., in Boehm r. Combe, 2 M. & S. 172.
• Citizens' Bank r. Nantucket Steamboat Co., 2 Story, 16; Phillips ». Earle,

8 Pick. 182; Pickford v. Grand Junction Railw., 12 M. & W. 766.
'
Boys F. Pink, 8 C. & P. 361 ; Davey p. Mason, 1 Car. & M. 4.5. But the

crew of a steamboat are not the agents of the boat, for the purpose of receiving

freight, whereby to charge the owner as a common carrier. Trowbridge v.

Chapin, 23 Conn. 595. See also Ford r. Mitchell, 21 Ind. 54.
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rier, the carrier is not liable for the loss.* But the fact that the

owner accompanies the goods to keep an eye upon them, if he

do not exclude the care of the carrier's servants, will i)ot excuse

the carrier.^ But it has been held, that the delivery of the goods
must be made known to the servants of the company or carriers.

This would seem indispensable ordinarily to constitute carefulness

and good faith on the part of the owner.^^

» Tower r. The Utica & S. Railw., 7 HiU (N.Y.), 47. This is the case of a

passenger who left his overcoat upon the seat in the car, and forgot to take it.

Miles V. Cattle, 6 Bing. 743, is to the same effect. Post, § 183. But a pas-

senger carrier is not liable for what is not ordinary baggage. Orange Co. Bank ».

Brown, 9 Wendell, 85
;
East Ind. Co. r. Pullen, 2 Strange, 690', Ante, §§ 171, 172.

• Robinson r. Dunmore, 2 Bos. & P. 416.
^

Selway r. HoUoway, 1 Ld. Ray. 46
;
Packard r. (Jetman, 6 Cow. 757. In

one case, Illinois Central Railw. v. Smyser, 38 111. 354, where warehousemen

having cotton to send by rail applied to the company, who ran a car upon a side-

track to the warehouse. The cotton was loaded upon the car, and the agents of

the company notified. It was the custom of the company, upon receiving such

notice, to have the bales counted and give a bill of lading, in which it was their

custom, known to the other party, to except losses by fire, and then send an

engine to remove the cars. Before these last steps had been taken, the cotton

was destroyed by fire. It was held, the deliver)' was complete, and as the bill

of lading had not been made and accepted, they could not claim any exemption
from common-law responsibility, and were liable for the loss. But it is fair to

say, that the decision would meet the highest sense of justice, more fully, if the

delivery had been held only to incur the responsibility which the company were

expected by the warehousemen to assume.

But a deliver)' to the mate of a vessel by which goods are to be carried, is

sufficient to charge the owner as carrier, when that is the custom of the wharf,

and the wharfinger''s responsibility terminates thereupon. Cobban r. Doune,
5 Esp. 41.

And where a heavy article was carried by a truckman, upon the grounds and

to the depot of a railway company, for transportation, and had been accepted
and taken charge of for that purpose, and was afterwards injured while being
loaded upon the company's cars, in part through the carelessness of the truckman,
it was held, the company were responsible, their responsibility having attached

by their servants taking charge of the goods, and being engaged in loading the

same upon a car at the time the damage occurred. Merritt ». Old Colony &
Newport Railway, 11 Allen, 80.

And where goods had been accepted by the master of a ship in pursuance of

the contract of affreightment, and were destroyed by the bursting of a boiler

of the ship, while alongside in the lighter, it was held, the owner might recover

for the loss, and that he had a lien upon the ship. The Bark Edwin, 1 Sprague,
477. See also Schooner Freeman, 18 How. U.S. 182.

After tlie carrier has receipted for the goods, they are as much at his risk as

if they were aboard the vessel. Greenwood r. Cooper, 10 La. Ann. 776.
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8. Whero a railway have a warehouse, at which they receive

goods for transportation, as common carriers, and goods are deliv-

ered there with instructions to forward presently, the company
are liable, as common carriers, for the delivery of the goods. But
if they are kept back by direction of the owner, the company are

only responsible as depositaries.*^ Instructions to forward forth-

with may be inferred from the course of business in the absence

of express proof.** And where the owner gave instructions to

forward immediately, he will not be bound by counter instruc-

tions given by the cartman without his authority.**

" Moses V. Boston & Maine Railw., 4 Foster, 71. And if the defendants are

both warehousemen and carriers, and receive goods, with instructions to forward

immediately, they are liable as carriers. Clarke v. Needles, 25 Penn. St. 338
;

Blossom r. Griffin, 3 Kernan, 569.

But where goods are received as wharfingers, or warehousemen, or fi)nvarding

merchant'!, and not as carriers, the bailors are only liable for ordinary neglect.

Piatt V. Hibbard, 7 Cowen, 497. See Mich. Southern & Northern Ind. Railw.

Co. r. Shurtz, 7 Mich. 515.

And where the owner, after making delivery to the carrier, requests that the

goods be not forwarded until he hear from the consignee, and in the mean time

the goods being combustible are consumed by fire, communicated from an engine
of the company ;

it was held, that the direction relieved them from the responsi-

bility of carriers, and they were only liable for negligence as warehousemen.

St. Louis, &c. Railw. v. Montgomery, 39 111. 335.
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SECTION IX. I

Termination of Carrier's Responsibility.

1. Responsibility of carrier of parcels for

delivery.

2. ComjHiny not bound to make delivery of
ordina ry freigh t .

3. The duty, as to delivery, affected by facts,

and course of business.

4. liailway company ordinarily not bound

to deliver goods, or give notice of ar-

rival.

5. Rule, in regard to delivery, in carriage

by water.

6. Only bound to keep goods reasonable time

after arrival.

7. Consignee must have reasonable opportu-

nity to remove goods.

8. Afer this, earner only liablefor ordinary

neglect.

9. Ifgoods arrive out of time, consignee must

have time to remove, after knowledge

of arrival.

10. So if company's agent misinform the con-

signee.

11. Carrier excused when consignee assumes

control ofgoods.
12. Effect of warehousing, at intermediate

points, in route.

13. If next carrier has place of receiving

goods, responsibility ceases on delivery

there.

14. Warehousemen, who are also carriers,

held responsible as carriers, on receipt

ofgoods, generally.

16. Goods addressed by carrier to his

own agent does not terminate tran-

sit.

16. Consignee refusing goods, duty of car-

17. Leading facts in an English case on

same point, and ruling of Exchequer
Chamber.

18. Duty of the carrier in such cases, by
American decisions.

19. May put goods in his own or other ware-

house.

20. Where the carrier by water cannot find
the consignee, he may exonerate himself

by delivery to a responsible warehouse-

man.

21. An English case exonerating the cairier

on arrival of the goods, it being Sun-

day, no delivery could be made until

Monday. Quaere ?

22. The cancer's responsibility ends when the

warehouseman's crane is attached to

hoist the goods.

23. Unlawfid seizure or invalid claim of lien

no excuse to the carrier for non-

delivery.

24. In carriage by water the delivery to

the consignee must be according to

the custom of trade and the usages

of the port and in regular business

hours.

25. Tender to the party entitled to receive the

goods will exonerate the carrier, .as

such, and he will then only be respon-

sible as an ordinary bailee.

26. Arrangement with consignee binding.

27. In carriage by water, in general, there

must be notice to consignee and delivery

at the wharf, ^~c.

28. Carrier cannot charge for carrying to

andfrom depot, unless, ^c.

29. By English statute can make no discrim-

ination among customers.

§ 175. 1. Where, by the course of a carrier's business, he is ac-

customed to deliver goods and parcels by means of porters or ser-

vants at the dwellings or places of business of the consignees, as

was formerly the case, to a great extent, in England, and as is

now done by express companies in this country, the carrier's re-



§ 175. TERMINATION OP CARRIER'S RESPONSIBILITY. 61

sponsibility continues, until an actual delivery to the consignee, pr
at his dwelling or place of business.^ So, too, if the carrier deliver

a parcel to a wrong person, without fault on the part of the owner,
he is liable, as for a conversion.^

2. But this mode of delivery has no application to the ordinary
business of railways as common carriers of goods. The transpor-

tation being confined to a given line, according to the ordinary and

reasonable course of business, goods must be delivered and re-

ceived at the stations of the company. And unless they adopt a

different course of business, so as to create a different expecta-

tion, or stipulated for something more, there is no obligation to

receive or to deliver freight in any other mode. But where such

companies contract to receive or to deliver goods at other places,

or where such is the course of their business, they are undoubtedly
bound by such undertakings, or by such usage and course of

business.*

'

Hyde V. Trent & Mersey Navigation Co., 5 T. R. 389. In this case the

carrier charged for cartage to the house of the consignee. In Stephcn.son v.

Hart, 4 Bing. 476, it was considered a proper inquiry for the jur)',
" whether the

defendants had delivered the box ac-cording to the due course of their business,

as carriers." Golden ». Manning, 2 Wm. Bl. 916; 3 Wil. 429, 433. See also

Bartlett v. Steamboat Philadelphia, 32 Mo. 256. In Tooker v. Gormer, 2 Ililtun,

71, it is held, that where the goods are intrusted to a carrier with a bill to collect,

he is liable for a delivery without exacting payment. Wardell c. Mountyan, 2 Esp.
693 ;

Storr c. Crowley, M'Clel. & Y. 136.
• Duff r. Budd, 3 Brod. & B. 177. So, too, if the carrier deliver the goods

at a different place from that named in the bill of lading, although one named in

former consignments of the same parties. Sanquer v. London, &c. Railw., 16 C.

B. 163
;
32 Eng. L. & Eq. 338

;
Claflin v. Boston & L. Riilw. Co., 7 Allen, 341.

And the carrier may maintain an action in his own name for injury done to the

pro|>erty intrusted to him, and may recover the value of the property which he

will hold in trust for the owner. Merrick r. Brainerd, 38 Barb. 674. But in an

action for the non-delivery of the goods, the owner cannot recover for an injury

to the goods. Nudd v. Wells & Co., 11 Wis. 407.
' Farmers' & Mechanics' Bank v. Champlain Transportation Co., 23 Vt. 186,

209; Noyes r. Rut. & Bur. Railw., 27 Vt. 110; 1 Parsons on Cont. 661. We
here adopt Professor Parsons's note of the case (23 Vt. 186, supra).

*' This is

one of the strongest cases in the books upon this point. The defendants wore

common carriers on Lake Champlain, from Burlington to St. Albans, touching
at Port Kent and Plattsburg long enough to discharge and receive freight and

passengers. This action wa.s brought against them to recover for the loss of a

package of bank-bills. It appeared in evidence that the package in question,

which was directed to Riciiard Yates, Es«j., Cashier, Plattsburg, N.Y., was

delivered by the teller of the plaintiffs' bank to the captain of defendants' boat.
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, 3. The cases to some extent regard the question, when the duty
of the carrier ends, as one of fact or contract to be determined by

which ran daily from Burlington to Plattsburg, the captain delivered the package
to one Ladd, a wharfinger^ and that it was lost or stolen while in Ladd's posses-

sion. No notice was given by the captain of the boat to the consignee of the

arrival of tiie package, nor had he any knowledge of it until after it was lost.

The principal (juestion in the case was, whether the package was sufficiently

delivered to discharge the defendants from their liability as carriers. The defend-

ants offered evidence to show that a delivery to the wharfinger, without notice,

under the circumstances of the case, was a good delivery according to their own

uniform usage, and the usage of other carriers similarly situated. The case has

been before the Supreme Court of Vermont three times, and that court has uni-

formly held, that, in the absence of any special contract, a delivery to the

wharfinger without notice, if warranted by the usage of the place, was sufficient,

and discharged the defendants from all liability. When the case was before the

court the last time, the court said,—
" The only difficulty which the court, from the first, have ever felt in this case

has been in regard to the extent of the defendants' undertaking to convey the

parcel ;
in other words, as to the extent and termination of the transit or carriage

by the defendants. The county court, in the trial of this case, seem to have

assumed that in the law of carriers there was a general well-defined rule upon
this subject, and that the defendants were attempting to escape from its operation

by means of some local usage or custom, in contravention of the general rules of

law upon the subject. In this view of the case, the defendants were justly held

to great strictness in the proof of the usage. It becomes, therefore, of chief

importance to determine how far there is any such general rule of law as that

which is assumed in the decision of the case in the court below. If the law fixes

the extent of the contract, in every instance, in the manner assumed, then, most

undoubtedly, are the defendants liable in this case, unless they can show, in the

manner required, some controlling usage. But if, upon examination, it shall

appear that there is no rule of law applicable to the subject, and the extent of

the transit is matter resting altogether in proof, then the course of business at the

place of destination, the usage or practice of the defendants, and other carriers,

if any, at that port and at that wharf, become essential and controlling ingre-

dients in the contract itself. All the cases, almost without exception, regard the

question of the time and place when the duty of the carrier ends as one of con-

tract, to be determined by the jury from a consideration of all that was said by
either party at the time of the delivery and acceptance of the parcels by the

carrier, the course of the business, the practice of the carrier, and all other

attending circumstances, the same as any other contract, in order to determine

the intention of the parties. The inquiry, then, in the present case, must come

to this before the jury, whether it was reasonable for the plaintiffs, under the

circumstances, to expect the defendants to do more than to deliver the parcel to

the wharfinger? If not, then that was the contract, and that ended their responsi-

bility, and the plaintiffs cannot complain of the defendants because the wharfinger
was unfaithful. The defendants, unless they have either expressly or by fair

implication undertaken on their part to do something more than deliver the parcel



§ 175. TERMINATION OP CARRIER'S RESPONSIBILITY. 63

the jury, with reference to the mode of transportation, the special

undertaking, if any, the course of business at the place, and otlier at-

tending circumstances. It finally resolves itself often into the inquiry

whether the carrier did all, in respect to the goods, which, under the

peculiar duties of his office, the owner had a right to expect of him.^

4. But where the facts are not disputed, and the course of

business of the carrier is uniform, the extent of the carrier's

liability will become a question of law merely, as all such mat-

ters are under such circumstances.^ And we understand the

cases to have settled the question that the carrier by rail-

way is neither bound to deliver to the consignee personally,

or to give notice * of the arrival of the goods. But under pecu-
liar circumstances, as for instance, when the goods arrive out

of time ; or having failed to arrive in time and the consignee hav-

ing frequently called for them, and made the utmost inquiry for

them for twelve days, not only at the point of destination but at

all other places where they might possibly have been sent by mis-

take, when the freight-agent took his address and promised to give

him notice whenever the goods should arrive, which occurred six

days later- and no notice was given ; it was held, that under the cir-

cumstances, the defendants were bound to give notice, and that the

promise of the freight agent was binding upon the company, any rule

or custom of the office notwithstanding. But it was here considered

to the wharfinger, are no more liable for its loss than they would have been had

it been lost upon ever so extensive a route of successive carriers, had it boon

intended to reach sonic remote destination in that mode. But if the plaintiffs can

satisfy the jury that from the circumstances attending the delivery, or the course

of the business, they were fairly justified in expecting the defendants to make a

personal delivery at the bank, they must recover
; otherwise, it seems to us, the

case is with the defendants. . . .

" It might be consoling to the carriers and to others, if we could lay down a

role of law somewhat more definite in this case. But from the almost infinite

diversity of circumstances, as to steamboat carriage, that is impossible. Tiiere

will usually be at every place some fixed course of doing the business, which will

be reasonable, or it would not be submitted to, and which will be easily ascer-

tained on inquiry, and with reference to which contracts will be made, and which

it is equally the interest and the duty of both parties to ascertain, before they
make contracts, and which it would be esteemed culpable negligence in any one

not to ascertain, so far as was important to the correct understanding of contracts

which he was making." See also Barstow r. Murison, 14 La. Ann. 335
;
Gauche

V. Storer, 14 La. Ann. 411
;
Gilkinson v. St<>aniboat Scotland, 14 La. Ann. 417;

Garey v. Meagher, 33 Ala. 630; Ilosea r. McCrory, 12 id. 349.
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that tho owner could not, under these circumstances, treat the

goods as lost and recover accordingly.*

5. The rule of law, and the course of business, in regard to car-

riage by water have always been considered different from land car-

riage. In regard to foreign carriage, it is perfectly well settled tliat a

delivery at the wliarf, with notice, and some of the cases say even

without notice, unless there be some special undertaking in the

bill of lading, is sufficient. The consignee is presumed to have

received from his correspondent a copy of the bill of lading, and is

bound to take notice of the arrival of the ship.^ A distinction has

been attempted in some of the cases, between the foreign and in-

ternal and coasting carrying business, in regard to the delivery

or landing upon the wharf, being sufficient to exonerate the

carrier.^

6. But the cases all agree that in regard to carriers by ships and

steamboats, nothing more is ever required, in the absence of spe-

cial contract, than landing the goods at the usual wharf, and giv-

ing notice to the consignee, and keeping the goods safe a sufficient

time after to enable the party to take them away. After that the

carrier may put them in warehouse, and will only be -liable as a

* Tanner v. Oil Creek Kailw., 53 Penn. St. 411.
*
Cope V. Cordova, 1 Rawle, 203, Opinion of Rogers, J.

; Angell on Carriers,

§§ 312, 318, et seq. ; 2 Kent, Coram. 604, 605.
' Ostrander v. Brown, 15 Johns. 39, where it was held that such a deposit is

not sufficient
;
but the carrier must continue his custody till the consignee has had

sufficient time, after the landing of the goods and notice, to come and take them

away. Hemphill v. Chenie, 6 Watts & S. 66
; Barclay v. Clyde, 2 E, D. Smith,

95. If goods be consigned to a particular warehouse, a delivery at a pier in the

place, but not at the warehouse, is not sufficient. Sultana v. Chapman, 5 Wis.

454. See also Sleade v. Payne, 14 La. Ann. 453, where the question of delivery

and notice is considerably discussed. In a late case in the U. S. Circuit Court

before Chief Justice Chase, the question is carefully examined, with the follow-

ing result : The duty of a carrier by Avater is not fulfilled by simple transportation
from port to port. The goods must be landed, and the consignee notified of

their arrival. Where goods were landed from a vessel and stored in the carrier's

storehouse until the consignee should call for them, but no notice of their arrival

was given him, proof that such was the carrier's general custom will not relieve

him from liability for damage to the goods after such storage, unless there is

proof of assent by the owners to such arrangement. A contract of affreightment,

to be performed upon tidal waters or navigable rivers wholly within the limits of

a State, is a maritime contract within the admiralty jurisdiction of the courts of

the United States. Owners of Mary Washington v. Ayres, 5 Am. Law Reg.

(N. S.) 692.
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depository, for ordinary neglectJ And the prevailing opinion

seems to be, at the present time, that the necessity of giv-

ing notice of the arrival of the goods depends upon custom

and usage, and the course of business at the place.^ The course

of doing business upon railways, their being confined to a particu-

lar route, having stated places of deposit, and generally erecting

warehouses for the safe-keeping of goods, all seem to require that

the same rule, as to the delivery of goods, should prevail, which

does in transportation by ships and steamboats.^ Accordingly it

was held, that the proprietors of a railway, who are common car-

riei-s of goods, and when they arrive at their destination, deposit

them •

in their warehouse, without additional charge, until the

owner or consignee has a reasonable time to take them away, are

not liable as common carriers, for the loss of the goods by fire,

without negligence or default on their part, after the goods are un-

laden from the cars, and placed in the warehouse, but are liable

only for ordinary neglect as warehousemen. And it will make no

difference, it is here said, in regard to the liability of the carriers,

that the goods were destroyed by fire, in the warehouse, before the

owner or consignee had opportunity to take them away.^*' This

' Garside v. Trent & Mersey Nav. Co., 4 T. R. 581
;
Tn re Webb, 8 Taunt.

448
; 8. c. 2 J. B. Moore, 500

;
2 Kent, 605. See Dean v. Vaccaro, 2 Head,

488.
' Price V. Powell, 3 Comst. 323

;
Huston v. Peters, 1 Met. 558. But in Dean

V. Vaccaro, supra, it is held that the usage or custom of a particular place cannot

dispense with delivery or notice of the landing of the goods. See also Rowland
V. Miln, 2 Hilton, 150, where it is held that a prevention of the landing of the

goods by a person without legal authority does not relieve the carrier of his

responsibility.
•
Norway Plains Co. ». Boston & Maine Railw., 1 Gray, 263. Opinion of

Shaw, Ch. J., 272. Opinion of court in Fanners' and Mech. Bank v. Champlaiu

Transp. Co., 28 Vt. 211.
'°
Norway Plains Company v. Boston & Maine Railw., 1 Gray, 263. It is

said, in this case, that the company is not obliged to give notice to the consignee
of the arrival of the goods. Indeed, that point is virtually decided here. For
if there is any obligation to give notice, there is also to keep the goods a suffi-

cient time after, to enable the party to remove them. And in this case there

was no opportunity to remove them, after the arrival. If there is any ground to

question this decision, it is because there was no opportunity to remove the

goods after their arrival. See Morris & Essex Railw. r. Ayers, 5 Dutch. 393.

Where gomls transported by a railroad arrive at the place of destination, and are

placed upon the platform of the depot, at the usual place of discharging goods,

ready for delivery to the consignee in good order, and he is notified of their

VOL. u. 6
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last proposition is perhaps not in strict accordance with most of the

cases npon the subject under analogous circumstances. In a late

case in New Hampshire,^^ the rules of the liability of the carrier and

the warehouseman are both stated differently somewhat from that

laid down in the last case. In regard to the liability of the car-

rier, as such, it is said it will continue till discharged,
"
by a de-

livery of the goods to the bailor, or a tender or offer to deliver

them, or such act as the law regards as equivalent to a delivery, as

for instance in some cases, by depositing them in the warehouse

of a responsible person." No intimation is here given that a

deposit merely in the carrier's own warehouse is sufficient to re-

lease the carriers. And in a recent case in Wisconsin,^^ it was

decided that the consignee must have a reasonable opportunity to

remove the goods after their arrival, before the carrier's duty as such

terminates ;
but the question of reasonable time for that purpose will

not be affected by any peculiarity in the condition of the consignee

making it convenient to have a longer time than under other and or-

dinary circumstances. But where the goods arrived at the station

about sundown Saturday, and were taken from the cars and placed

in the warehouse of the company about dark, and the warehouse

closed a few minutes after, and before Monday burnt with the

goods, without the fault of the company, the plaintiflf residing

about three-fourths of a mile from the station, and his teamster

arrival and pays the freight upon them, the liability of the company as carriers

is at an end. If the consignee does not receive the goods, it seems that the

carrier must take care of them for a reasonable time for the consignee, but his

liability in that respect is that of a warehouseman and not that of a carrier.

But where the consignee has notice of the situation of the goods at the place

of delivery, and pays the freight upon them, and afterwards without neglect

on the part of the warehouseman the goods are destroyed, the warehouseman

is not liable. It seems, indeed, that the paj-ment of the freight under such

circumstances, without any arrangement as to the further custody of the goods

by the warehouseman, is equivalent to a delivery so far as to throw the risk

of loss upon the consignee. New Albany & Salem Railroad Co. v. Campbell,

12 Indiana, 55.

" Smith V. Nashua & Lowell Railw., 7 Foster, 86.

" Wood V. Crocker, 18 Wis. 345. See also Ala. & Tenn. Rivers Railway
V. Kidd, 35 Ala. 209, where the same general rule of responsibility for goods

after arrival at the place of destination is maintained. It is also said, that if the

carrier specially undertake for warehousing, he is responsible for the neglect of

any warehouseman to whom he delivers the goods, and the carrier will be bound

to warehouse according to his general and well-known custom, but cannot excuse

himself by a usage of a few weeks not generally known or to the consignee.
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having called for the goods ahout three o'clock of that afternoon,

and being told by the freight agent that he need not come again

that day, as it would be late before the train would arrive, but

about dusk he was informed that the goods had come, it was held

the company were liable as common carriers.

7. And upon principle, it seems more reasonable to conclude,

that the responsibility does not terminate, until the owner or con-

signee, by watchfulness, has had, or might have had, an opi)ortu-

nity to remove them. This is certainly so to be regarded, if the

building of warehouses by railways is to be considered part of their

business as carriers, and for their own convenience. It seems to

be settled that the depositing of freight in their warehouses, at the

time of receiving it, is to be so regarded, unless there are special

directions given, and that the responsibility of the carrier attaches

presently upon the delivery.
^^

8. There is then no very good reason, as it seems to us, why the

responsibility of the carrier should not continue, until the owner

or consignee, by the use of diligence, might have removed the

goods. The warehousing seems to be with that intent, and for

that purpose. And if we assume, as we must, we think, that there

is no obligation upon railway carriers to give notice of the arrival

of the goods, there does still seem to be reason and justice in

giving the consignee time and opportunity to remove the goods,

by the exercise of the proper watchfulness, before the responsibil-

ity of the carrier ends. In the case of Smith v. Nashua & Lowell

Railway ,^^ it is held that there is no duty upon railway carriers to

store goods after the consignee has notice of their arrival, and

reasonable time to remove them. Of course, then, there is no

absolute duty to keep warehouses, provided the company choose

to give notice of the arrival of goods, in every case, and suffer

them to remain in their cars until the consignee has reasonable

opportunity to remove them. It is only for their own convenience

in keeping goods, to be carried, till the train is ready to depart, or

after their arrival until the consignee has reasonable opportunity

to remove them. After that there is no doubt the carrier's re-

sponsibility as such, ceases, and if the goods remain in the ware-

house of the company, it is only with the responsibility of ordinary

"
Ante, § 174, and cases cited; McCarty r. New York & Erie Railw., 30

Penn. St. 247.
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bailees for hire, as held in Norway Plains Co. v. Boston & Maine

Railway ,^^ or as was held in
" Smith v. Nashua & Lowell Rail-

way ,^^ with the responsibility of a bailee without compensation.
Tlie former degree of responsibility seems to us the just and rea-

sonable one, as it is an accessory of the carrying business, and the

carrier, after he becomes a warehouseman, is no doubt fairly en-

titled to charge, in that capacity. The omission to charge for

warehousing in the first instance, being the result of the course of

the business, and because it is a part of the carrier's duty to keep
the goods safely till the consignee has opportunity, by the use of

diligence, to remove them. And this seems to us the extent of

tlie decision in Thomas v. Boston & Providence Railway.^^ This

point is there very distinctly stated, by Jlubbard, J. :
" And where

such suitable warehouses are provided, and the goods which are not

called for on their arrival at the places of destination, are unladed,
and stored safely in such warehouses, the duty of the proprietors,

as common carriers, is, in our judgment, terminated."

9. But when the same rule is applied to goods, arriving out of

time, and before the consignee could have removed them, reason

and justice seem to us to require that if the company put them into

their warehouse, for their own convenience, their responsibility as

carriers should not be thereby terminated, until the consignee has

reasonable opportunity to remove them.^^ We should therefore

" 10 Met. 472. In this case the action was for one roll of leather, out of four

lost in the defendants' warehouse. The four rolls arrived upon the train, and

were deposited in the warehouse. The freight was paid on the whole, and the

whole pointed out to the teamster, who called for them at the depot, and he car-

ried away but two of them. After this the loss occurred, and there could be no
manner of doubt whatever that the goods were remaining in the warehouse for

the convenience of the owner, and after a reasonable time for their removal had

elapsed. There could be no question whatever that the decision is fully justified,

and that it comes fairly within the principle of the case of Garside v. Trent &
Mersey Nav. Co., 4 T. R. 581, upon the authority of which it professes to go.
See also HiUiard v. Wilmington, 6 Jones Law, 343.

*^
Michigan Central Railw. v. Ward, 2 Mich. 538. In this case, notice of

the arrival of the goods is held necessary to terminate the responsibility of the

carrier. But the statute in this State provides, that the responsibility of the car-

rier shall cease, as such, after notice of the arrival of the goods a sufficient time

to enable the consignee to remove them, and the court considered, that, by

consequence, it will continue till that period. And in Rome Railw. v. Sullivan,

14 Ga. 277, the same inile in regard to notice is adopted upon general principles.

The former case was an action to recover the value of wheat carried, by the
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have felt compelled to rule the case of Norway Plains Co. v. Bos-

ton & Maine Railway in favor of the plaintiffs. But in justice to

plaintifTs in error, from Kalamazoo to Detroit, and there destroyed by fire di-

rectly after it was received in their warehouse. The tourt acknowledge the

general duty of carriers to make personal deliver)' to the consignee, and say :

" But to this general rule there are many exceptions. With great force and

reason the law implies an exception to that large class of common carriers whose

mode of transportation is such as to render it impracticable to comply with this

rule
;

it embraces all carriers by ships, and boats, and cars upon railways. These

must necessarily stop at the wharves and depots on their respective routes, and

consequently personal delivery would be attended with great inconvenience, and

thei"efore the law has dispensed with it. But in lieu of personal delivery, which

is dispensed with in this class of carriers, the law requires a notice, and nothing
will dispense with that notice."

And in a late case in New Hampshire, which has come to hand since writing

the foregoing, we understand the court to take precisely the same view stated in

the text. The case is Moses v. Boston & Maine Railw., 82 N. H. 523, and was,

where a quantity of wool arrived at the company's station, the place of its final

destination, about three o'clock in the afternoon. In the usual course of business,

from two to three hours were required to unload the freight from the cars into the

warehouse, and the gates were closed at five o'clock, so that no goods could be

removed from the warehouse after this hour, until the next morning. During
the night the warehouse and the wool therein were destroyed by fire.

It was held, that the responsibility of railway companies, as common carriers,

for goods transported by them, continues until the goods are ready to be delivered

at the place of destination, and the owner or consignee has had a reasonable

opportunity, during the hours when such goods are usually delivered there, of

examining them so far as to judge from their outward appearance whether they

are in proper condition, and to take them away.
But it was held, that the consignee must take notice of the course of business

at the station, and the time of the arrival of the train when his goods may be ex-

pected, and be ready to receive them in a reasonable time after their arrival,

and when in such common course of business they may fairly be expected to be

ready for delivery.

That upon the facts in this case the jury were warranted in finding that the

consignee had not a reasonable opportunity to take the wool into his possession

before the fire, and that defendants were liable therefor as common carriers, not-

withstanding it might be proved by them, that, before the fire the wool had been

placed upon the platform in the warehouse from which such goods were usually

delivered, separate from other goods, and ready to be delivered.

In this case, and in a case between the same parties (4 Foster, 71), it is held,

that the common-law liability of the carrier as to goods in his warehouse, before

and after the transportation, cannot be restricted by a mere notice brought home
to the knowledge of the owner.

While goods are in warehouse, after their arrival at their place of destination,

and are carried away by some one by mistake, and without the fault of the com-

oany's agents, they are not liable. But if the company's agents deliver them,
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the very elaborate opinion of Shaw, Ch. J., who has perhaps no su-

perior upon this continent, as a wise and just expositor of the law,
as a living and advancing study, we shall give the substance of it

in his own words.^^ We may be allowed to say that it seems

either positively or permissively, to the wrong person, by mistake, the company
are liable. And they are primafacie liable for non-delivery, and the burden of

proof is upon them to show that the goods were lost without their fault, although

they may not be able to show precisely the manner of the loss. Lichtenhein v.

Boston & Providence Railw., 11 Cash. 70. See Mil. & Miss. Railw. ». Fairchild,

6 Wis. 403.

In the case of Chicago & Rock Island Railw. v. Warren, 16 111. 602, it was

held, that common carriers could not relieve themselves of their liability, as such,

by depositing the goods in warehouse, until this was evinced by some open and

distinct act. As if the storage were to be in the car, that must be separated from

the train, and placed in the usual place for storage, in the care of a proper per-

son, and that the proof of this change rested upon the carrier. Scutes, Ch. J.,

says :

" Goods may not be thrown down in a station-house or on a platform, at

their destination, in the name and nature of delivery. The responsibility of the

carrier must last till that of some other begins, and he must show it."

In Crawford v. Clark, 15 111. 561, it was held, that carriers by water, on land-

ing goods, must give notice to the consignee or owner, and if he refuse to accept

them, the carrier must safely secure them or he will be responsible for all loss or

damage. And when the carrier had agreed to deliver goods in Pittsburgh, but

kept them at his warehouse in Alleghany, to which he had removed some months

before, as was the custom of the trade, until the aqueduct at Pittsburgh was com-

pleted, where the goods were destroyed by fire, without his fault, he was held

responsible for the loss. Gaflf w. Bloomer, 9 Penn. St. 114.

But where the carrier was directed to make sale of the goods at the point of

destination, and after their arrival they were placed upon deck, exposed for sale,

and while in that state a portion was stolen without the fault of the carrier, he

was held not responsible. Labar v. Taber, 35 Barb. 305.
'® This action was to recover the value of two parcels of merchandise forwarded

by plaintiffs to Boston, in cars of defendants. The goods are described in two

receipts of defendants, dated at Rochester, N. H., one October 31, 1850, the

other November 2, 1850. The goods specified in the first receipt were delivered

at Rochester, and received into the cars and arrived seasonably in Boston on

Saturday, the 2d of November, and were then taken from the cars and placed
in the warehouse of defendants

;
no special notice was given' to plaintiffs, or

their agents, but the fact was known to Ames, a truckman, who was their

authorized agent employed to receive and remove the goods ; they were

ready for delivery at least as early as Monday morning, the 4th of November,
and he might then have received them. The goods specified in the other

receipt were forwarded to Boston on Monday, the 4th of November
;
the cars

arrived late. Ames, the truckman, knew, from inspection of the way-bill, that

the goods were on the train, and waited some time, but could not conveniently

receive them that afternoon in season to deliver them at the places to which they
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to US, the opinion and argument of the learned chief justice

might, for the most part, be quite as well applied to the rule for

which we contend, as to have reached the result which it did.

were directed, and for that reason did not take them. In the course of the after-

noon they were taken from the cars and placed on the platform within the depot.

At the usual time at that season of the year the doors were closed. In the night

the depot was burned and the goods destroyed by an accidental fire. The fire

was not caused by lightning, nor was it attributable to any default, negligence,

or want of due care on the part of defendants or their agents. . . . The ques-

tion is, whether, under these circumstances, defendants are liable for the loss of

the goods.

"If, on the contrary, the transit was at an end, if the defendants hid ceased

to have possession of the goods as common carriers, and held them in another ca-

pacity, as warehousemen, then they were responsible only for the care and dili-

gence which the law attaches to that relation, and this does not extend to a loss

by accidental fire, not caused by the default or negligence of themselves or their

servants. The question then is, when and by what act the transit of the goods
terminated. It was contended in this case, that in the absence of special con-

tract, or evidence of a local usage, &c., to the contrary, the carrier of goods by
land is bound to deliver them to the consignee, and that his obligation as carrier

does not cease till such delivery. This rule applies very properly to the case of

goods carried by wagons, and other vehicles traversing the comman highways
and streets, and which, therefore, can deliver the goods at the houses of the

respective consignees. But it cannot apply to railroads whose line of movement

and point of termination are locally fixed. The nature of the transportation,

though on land, is much more like that by sea in this respect, that, from the

very nature of the case, the merchandise can only be transported along one line

and delivered at its termination, or at some fixed place by its side at some inter-

mediate point. The rule in regard to ships is very exactly stated in the opinion

of Duller, J., in Hyde v. Trent and Mersey Navigation Co., 5 T. R. 397: 'A

ship tratling from one port to another has not the means of carrj'ing the goods
on land, and according to the established course of trade, a delivery on the usual

wharf is such a deliver)- as will discharge the carriers.' The court are of opinion

that the duty assumed by the railroad is— and this being known to owners of

goods forwarded, must, in the absence of proof to the contrary, be presumed to

be assented to by them, so as to constitute an implied contract between them,—
that they will carry the goods safely to the place of destination and there dis-

charge them on the platform, and then and there deliver them to the consignee or

the party entitled to receive them
;

if he is thi-n and there ready to take thorn

forthwith, or, if the consignee is not then ready to take them, then to place tlicm

securely and keep them safely a reasonable time, ready to be delivered when

called for. This, it appears to us, is the spirit and legal effect of the public duty

of the carriers and of the contract between the parties when not altered or

modified by a special agreement. ... ' This we consider to bo one entire con-

tract fur hire, and although there is no separate charge (or storage, yet the freight

fixed by the company to be paid as a compensation for the whole service, is ]»aid

as well for the temporary storage as for the carriage. This renders both services,
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10. And where the consignee called for the goods after their

arrival, and the station agent told him they were not there, and in

as well the absolute undertaking for carriage, as the contingent undertaking
for storage, to be services undertaken to be done for hire and reward. From
this view of the duty and implied contract of carriers by railroad, we think there

result two distinct liabilities : first, that of common carriers, and afterwards that of

keepers for hire, or warehouse-keepers, the obligation of each of which is regu-
lated by law. We may say then, in the case of goods transported by railroad,

either that it is not the duty of the company as common carriers to deliver the

goods to the consignee, which is more strictly conformable to the truth of the

facts, or, in analogy to the old rule that delivery is necessary, it may be said that

deliver}' by themselves as common carriers to themselves as keepers for hire,

conformably to the agreement of both parties, is a deliver}' which discharges

their responsibility as common carriers. If they are chargeable after the goods
have been landed and stored, the liability is one of a very different character,

one which binds them only to stand to losses occasioned by their fault or negli-

gence.'
' Indeed the same doctrine is distinctly held in Thomas ». Boston & Provi-

dence Railw., 10 Met. 472, with the same limitation. The point that the same

company, under one and the same contract, may be subject to distinct duties for

a failure in which they may be liable to diffl'rent degrees of responsibility, will

result from a comparison of the two cases of Garside v. Trent & Mersey Naviga-
tion Co., 4 T. R. 581, and Hyde v. Same, 5 id. 389. See also Van Santvoord v.

St. John, 6 Hill, 157; McHenry v. Phila., Wil., &c. Railroad, 4 Harring. 448.

In the case of /» re Webb, 8 Taunt. 443, which was where common carriers

agreed to carry wool from London to Frome, under a stipulation that when the

consignees had not room in their own store to receive it, the carriers without ad-

ditional charge would retain it in their own warehouse until the consignee was

ready to receive it, wool thus carried and placed in the carrier's warehouse was

destroyed by an accidental fire, it was held that the carriers were not liable.

The court say this was a loss which would fall on them as carriers, if they were

acting in that character, but would not fall on them as warehousemen." . . .

" This view of the law applicable to railroad companies as common carriers of

merchandise, affords a plain, precise, and practical rule of duty, of easy applica-

tion, well adapted to the security of all persons interested
;

it determines that

they are responsible as common carriers until the goods are removed from the

cars and placed on the platfonn, and if on account of their arrival in the night,

or at any other time when by the usage or course of business the doors of the

merchandise depot or warehouse are closed, or for any other cause they cannot

then be delivered, or if for any reason the consignee is not there ready to receive

them, it is the duty of the company to store them safely imder the charge of

competent and careful servants, ready to be delivered, and actually deliver them

when duly called for by parties authorized and entitled to receive them, and for

the performance of these duties after the goods are delivered from the cars, the

company are hable as warehousemen or keepers of goods for hire." . . . .
"

It

was argued in the present case that the railroad company are responsible as com-

mon carriers of goods, until they have given notice to the consignees of the
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consequence they were not removed, but were destroyed by
fire the same night, it was held the company were liable. ^^

11. And where the agent of the consignee requested the agent
of the company to suffer the car in which was a block of marble,

transported by them, to be removed to the depot of another rail-

way, and he assented, and assisted in tlie removal of the car, and

after the removal the agent of the consignee procured the use of

the machinery of the second company to unload the block, which

was broken through defect of such machinery, it was held the first

company were not liable for such injury, and that their responsi-

bility terminated when the marble was taken from their station,

that being a virtual delivery to the consignee.^^ And the respon-

sibility of the carrier, as such, will not continue beyond a reason-

able time to remove the goods, because he gives notice of the

arrival, and requires the consignee to remove them within twenty-
four hours,

^^ there being no obligation, as common carriers, either

to give notice of the arrival or to keep the goods beyond the short-

est convenient time after their arrival to enable the consignee to

arriyal of the goods. The court are strongly inclined to the opinion, that in

reganl to the transportation of goods by railroads, as the business is generally

conducted in this countrj', the rule does not apply. The immediate and safe

storage of goods on their arrival in warehouses provided by the railroad com-

panies, and without additional expense, seems to be a substitute better adapted
to the convenience of both parties."

" Stevens r. Boston & Maine Railw., 1 Gray, 277.
" Lewis V. "Western Railw., 11 Met. 609. And in Kimball v. Western

Railw., 6 Gray, 542, it was held that the company were liable for ordinary care

and skill in unlading goods from their cars, even in cases where, by their regula-

tions, it was made the duty of the consignees to unlade them within twenty-four
hours after their arrival, and this was known to the consignee, who also had no-

tice of the arrival of the goods more than twenty-four hours before the time of

their being unloaded by the company's senants, and that if goods were, under

such circumstances, injured by the want of such care and skill, the company were

liable.

And in the absence of all contract or usage for the consignee to unlade the

goods from ships, boats, or cars, and especially where they are bulky, and of

great weight, it seems reasonable that the carrier iihould assume the risk of un-

lading, under his responsibility as carrier. Such is the general course of the

carrj-ing business. Tiie carrier is bound to provide himself with suitable and

safe machinery for unlading, and where he used the machinery of third parties at

his own suggestion for that purjjose, he was held liable for its sufficiency. De
Mott r. Laraway, 14 Wend. 225.

" Richards t>. Michigan S. & N. Indiana Railw., 20 111. 404.
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remove thom.^ And in the mean time, no distinct charge for

wareliousing could properly be made ; but after the duty of the

carrier is fully performed, and the goods are allowed to remain in

the company's warehouse for any considerable time, there is no

good reason why they may not charge for warehouse services.^^

But the onus of proof is always upon the company to show that

their responsibility as carriers had terminated before any loss or

damage occurred.22 The charter of tlie Michigan Central Railway

Company empowers them to charge storage on all goods suffered

to remain at their stations more than four days after arrival, except
in Detroit, where the time is limited to twenty-four hours, and the

company are required to notify the consignee four days or twenty-
four hours, in either case, before they charge storage, and the

company are made responsible for goods awaiting delivery, as

warehousemen, and not as carriers. It was held that property on

deposit at their stations, was to be considered as awaiting delivery

as soon as it was in a condition to be delivered to the consignee.
The office of the notice is to fix the time for charging storage. It

has no effect to extend the carrier's responsibility, as such, but

does necessarily restrict it to the commencement of the duty as

warehousemen, at the furthest.^^

12. Questions of some difficulty often arise, in regard to the

custody of goods in warehouse, at intermediate stations, where

there is no connection between the different routes over which the

goods pass. We shall see that the general duty, in such cases, in

this country especially, is, to carry safely, and deliver to the next

carrier upon the route.^^ But cases will occur where there will be

delay in effecting the connection. In such cases there can perhaps
be no better rule laid down than that found in the opinion of

BuUer, J., in Garside v. Trent and Mersey Navigation Company,
^5

*" Porter v. Chicago & Rock Island Railw., 20 HI. 407
;
Davis v. IMichigan S.

& N. Indiana Railw., id. 412
;

Illinois Central Railw. v. Alexander, id. 23.

*' Illinois Central Railw. v. Alexander, supra.
» Wardlaw v. South C. Railw., 11 Rich. Law, 337.

»
Michigan Central Railw. v. Hale, 6 Mich. 243.

•*
Post, 180, and cases cited. In Converse v. Xorwich & N. Y. Transp. Co.,

33 Conn. 166, it was hold that where the subsequent carrier uniformly received

freight from the connecting line on a particular platform by the side of the line,

a delivery at that point fixed the responsibility of that carrier, and discharged

the former one.

** 4 T. R. 683. And in every case where a warehouseman or forwardihg
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which was a case precisely of this character. " The keeping of

the goods in the warehouse is not for the convenience of the car-

rier, but of tlie owner of the goods ;
for when the voyage to Man-

chester is performed, it is the interest of the carrier to get rid of

them directly ; and it was only because there was no person ready
at Manchester to receive these goods that the defendants were

obliged to keep them."

13. But as a general rule, where the next carrier in the connec-

tion has a place of receiving goods, as in the case of railways,

always o'pen, and agents ready to receive them, it would probably
be the duty of each preceding carrier to make immediate delivery

at the place of receiving freight to the next succeeding carrier,

in the line. And as this fixes, ordinarily, the carrier's liability,
^^

in this mode a contuiuous liability of carriers is kept up through-
out the line, which it seems to us is the true policy of the law upon
this subject, where it can fairly be done, and without injustice to

any particular carrier.

14. Difficult questions often arise, too, in this connection, where

the goods are directed, at an intermediate station in the course of

their transit, to the care of persons who sustain the double capacity

of forwarding merchants and carriers. In such cases they are

more commonly held liable as carriers, the consignment being

presumed to have been made to them in that capacity.^
15. And where a package delivered to a common carrier for

transportation, is addressed to the care of the agent and principal

representative of the carrier at the point where the carriage is to

terminate, this will not make sucli agent the consignee of the

goods, so as to terminate the carrier's responsibility upon delivery

to him.^

merchant .«hips goods, it is his duty to advise the consignee of it immediately.

Railey r. Porter, 32 Mo. 471. «»
Ante, § 174, pi. 4.

" Teall V. Sears, 9 Barb. 317. This case is where goods were shipped from

Albany upon the canal, with the accompanying bill of lading :—
" Three cases of goods, A. B, Chase, Chicago, by vessel, care of Sears &

Grifiith, Buffalo," and were received at Buffalo by Sears & Griffith, who were

principally employed in the commission and forwarding business, but had some

slight interest in transportation on the lakes, west, and who forwarded these

goods to Chicago, by a transient vessel. Suit being brought against them for

one case of the goods which did not arrive, it was held that they were liable as

carriers and not as forwarding merchants merely.
** Russell p. Livingston, 16 N. Y. 515.



« b COMMON CARRIERS, CH. XXVI.

16. And where goods have been tendered to the consignee and

refused by him, there is no rule of law that the carrier is bound to

give notice to the consignor ; he is only bound to do what is

reasonable, and that is a question for the jury under all the cir-

cumstances.®

17. In one case,^ where the subject is very extensively dis-

cussed in the Exchequer Chamber before all the judges, and where

the opinions are delivered seriatim with but slight disagreement, a

parcel was tendered to the consignee, and not being accepted was
sent back to the consignor without reasonable delay, as the jury
found. About two hours after it was first tendered to the con-

signee, he called for it, and tendered all charges claimed, but was

told it had been returned to the consignor. The jury found that

the tender of the charge for the carriage was made within a reason-

able time after the parcel had been refused. It was held that the

carrier was liable for a breach of duty, even supposing hi^ duty as

carrier ended by the tender of the parcel. The judges here put
stress upon the fact that the carrier should do what is reasonable

in such cases, what will be most likely to be for the interest of the

owner.

18. It seems to be settled in the American courts, that where

the consignee cannot be found or refuses to accept the goods, the

carrier is not in general at liberty to abandon them or remove

them to any remote place. He is bound to keep them as carrier,

until the owner or consignee, by the use of diligence, has time to

remove them, when his duty as carrier ceases.^^ After that he is

bound to keep them as a careful and prudent man would be likely

to keep his own goods of the same class, and according to his

means. It is not always that the carrier is provided with ample
means of warehousing goods after his duty as carrier is ended.

But he should do the best his means will enable him to do,

and his means should be reasonable according to his usual

business.^

» Hudson r. Baxendale, 2 H. & N. 575.
'° The Great Western Railw. v. Crouch, 3 H. & N. 182

;
s. c. post, § 188,

pi. 16, and note.

3'
Ante, § 175, pi. 8.

" Ostrander r. Brown, 15 Johns. 39
; Hemphill v. Chenie, 6 W. & S. 62

;

Moses V. Boston & Maine Railw., 32 N.H. 523; Smith ». Nashua & L. Railw.,

7 Foster, 86
; Eagle v. "White, 6 Wharton, 605.
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19. There seems to be no question but that the carrier will be

justified in putting goods not called for in a reasonable time where

no duty of personal delivery or giving notice exists ; and also

such goods as are not accepted by the consignees, into warehouse.

And this he may do in his own warehouse or that of others,

according to the usual course of business at the point.^

20. If a carrier by water cannot find the consignee, or his agent,

at the port of destination, he may exonerate himself from further

responsibility, by delivery to a responsible warehouseman. And
where this is done, the warehouseman paying all of the charges of

the carrier, the intendment of law is, in the absence of all evidence

to the contrary, that the bailment is made on behalf of the con-

signee, and it will be so regarded, even where the goods arc never

called for ; and the carrier cannot reclaim the goods on repayment
of the charges.®*

21. In a recent English case, where cattle arrived at the point

of destination on Sunday, and by law, could not be removed until

after midnight, it was held, the responsibility as carrier ceased

upon the arrival of the train, and placing the cattle in condition to

remain, until they could be removed. Martin^ B., dissenting.

Upon principle the law would seem to be with the dissenting

judge, since the owner could not remove the goods until after

midnight, and in the mean time the risk should fall upon the car-

rier, if there was no fault of the owner.^

22. The general principle, that the carrier's responsibility con-

tinues throughout the transitus, in all modes of transportation, is

most unquestionable.*' And in the early cases, where the con-

signees are not ready to accept, the precise point of termination

is fixed at the moment when the crane of the warehouseman is

attached to raise the goods into the warehouse.^

" Thomas c. Boston & Prov. Railw., 10 Met. 472
;
Fisk v. Newton, 1 Denio,

45; McCarty ©. New York & Erie Railw., 30 Penn. St. 247, 250; Goold v.

Chapin, 10 Barb. 612; Fanners' & M. Bank v. Champlain Transp. Co., 23 Vt.

186, 211 ; Norway Plains Co. v. Boston & Maine Railw., 1 Gray, 263; Chicago
& Rock Island Railw. v. Warren, 16 Illinois, 502

;
Bansemer v. T. & W. Railw.,

25 Ind. 434.
^ Hamilton r. Wilkinson, 11 Allen, 308. If the carrier desire to make a

bailment on his own behalf, he should make it special.
**

Shepherd v. Bristol & Exeter Railw., Law Rep., SExch. 189; ante, § 175,

pi. 7, 8, and cases cited.

*• Coates r. Railton, 6 B. & C. 422; Crawshay r. Eades, 1 id. 181.
" Thomas c. Day, 4 Esp. 262

; Quiggin c. Duff, 1 M. & W. 174.
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23. It has been held that the carrier cannot excuse himself

for non-delivery of the goods on the ground of unlawful seizure

of the same by government officers,^ nor on the ground of an

invalid claim of lien.^ Nor will a lawful seizure and condemna-

tion by the courts of a foreign country be any excuse to the carrier,

the owner not being in fault.^

24. Delivery to the consignee must be according to the course

of business and the usages of the trade at the port of destination.

It may be by delivery on board the lighter,^^ or by depositing the

goods on the wharf of the warehouseman, wharfinger, or of the

consignee or owner.^ But a delivery or tender of the goods must

be in a reasonable time, place, and manner, of which the jury are

the judges.^ And if goods are tendered after the close of busi-

ness hours, or when the owner cannot receive them, the carrier is

not thereby released.^

25. But if goods are tendered in proper time, place, and

manner, to the owner or consignee and refused, the carrier is

released, as such, and is thereafter only responsible as an ordinary

bailee. And it will not prevent this result, that the tender is

made on a fast day, appointed by the Governor of the State, it not

being made a public holiday by the laws of the State.^

26. But any reasonable arrangements between the carrier

and the consignee as to the mode of delivery, will be held binding,

and the carrier exonerated by delivery in the mode thus stipu-

lated.*^ And he will be held responsible for any injury to the

goods resulting from not delivering in conformity with the

arrangements.*^

27. It seems to be the settled rule, in regard to carriers by

water, that they must make delivery at the proper wharf, and

^
Grosling r. Higgins, 1 Camp. 451.

^ Stoer V. Crowley, M'Clel. & Y. 136. If the carrier offer the goods at the

house of the consignee, and is compelled to carry them back to the warehouse

because the hire is not ready to be paid, he may treat his responsibility, as car-

rier, as terminated. But if both parties treat it as continuing until actual delivery,

he is responsible until that event, in his capacity of carrier, lb.

*°
Spence v. Chodwick, 10 Q. B. 617

;
Atkinson v. Ritchie, 10 East, 530.

«
Strong V. Natally, 1 Bos. & Pul. (N. R.) 16.

« Blin V. Mayo, 10 Vt. 56.

*^ Hill tj. Humphreys, 6 Watts & S. 123
; Segura o. Reed, 3 La. Ann. 695.

** Hatham v. Ely, 28 N. Y. 78.

«* Richardson tJ.Goddard, 23 How. (U.S.) 28.

*• The Grafton, 1 Blatch. C. C. 173.
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either give notice to the owner or consignee, in time to enable hira

to take charge of the goods, or else put them in safe custody and

warehouse, so that they can be safely preserved, until the per-

son interested can remove them, or assume charge himself.*^ And
it will not excuse the carrier, that the master of the vessel wrong-

fully refused to sign bills of lading, and is therefore ignorant
of the names of the consignees,** or that, for any other reason, the

carrier is ignorant of the names or residence of the consignees.*®

But this general rule will be controlled by the express direction of

the consignor,^ and by the custom of the trade, or the usage of

the particular place, but that should very distinctly appear ; other-

wise, the general reasonableness of the rule, that timely notice

shall be given the consignees, or else the goods put in safe condi-

tion to remain until called for, will prevail.

28. And it has been held by the English courts, that the

carrier by railway has no right to impose a charge for the con-

veyance of goods to and from the station, where the customer does

not require such service to be performed by him.^^

29. The English statute prohibiting carriers from making

any discrimination for or against any of their customers, will not

allow them to keep their goods' station open for the delivery of

goods after their usual time of closing it, as to other persons,^^ or

of carrying for particular ones who have large amounts of freight,

at prices below their usual rate.^^

*"> The Pe)'tona, 2 Curtis, C. C. 21
;
Scholes r. Ackerland, 15 HI. 474

; Segura
V. Reed, 3 La. Ann. 695

;
Herman r. Goodrich, 21 Wise. 586.

** The Pejtona, supra.
**

Galloway p. Hughes, 1 Bailey, 653.
•o Ide r. Sadler, 18 Barb. 32.

" Garton v. Bristol & Exeter Railw. Co., 6 C. B. (N. S.) 639. See also

Ransome v. Eastern Counties Railw. Co. 1 C. B. (N. S.) 437, 2 Law T. (N. S.)

376
;

8. c. 6 Jur. (N. S.) 908.
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SECTION X.

Payment of Freight.
— General Duty of Carriers.— Equality of

Charges.
—

Special Damage.

1.. Bound to carryfor all who apply.

2. May demand freight in advance. Refu-
sal to carry excuses tender.

8. Payment offreight andfare will sometimes

be presumed.

4. What will excuse carrier from carrying,

or delivery.

n. 15. Equality of charges.
5. Goods may be rated according to custom.

6. Must carry in the order of receipt.

§ 176. 1. It is a well settled principle of the law applicable to

common carriers, both of goods and passengers, that they are

bound to carry for all persons who apply, unless they liaTC a

reasonable excuse for the refusal to do so.^ Carriers of goods and

passengers, who set themselves before the public as ready to carry

for all who apply, become a kind of public officers, and owe to the

public a general duty, independent of any contract in the partic-

ular case.2

2. The carrier is entitled to demand his pay in advance, but,

if no such condition is insisted upon at the time of the delivery of

the goods, the owner is not obliged to tender the freight, nor in an

action is it necessary to allege more than a willingness and readi-

ness to pay a reasonable compensation to the carrier.^ Where
* Benett v. Peninsular Steamboat Co., 6 C. B. 775

; Storj' on Bailm. § 591
;

Jencks v. Coleman, 2 Sumner, 221, 224. But a carrier from one place to another

is not bound to carry between intermediate places. Thurman v. Wells, 18 Barb.

600.
* Bretherton v. Wood, 3 Brod. «& B. 54

;
s. c. 9 Price, 408.

^ Bastard v. Bastard, 2 Shower, 81. It is here said,
" For perhaps there was

no particular agreement, and then the carrier might have a quantmn meniit for

his hire." Lovett v. Hobbs, id. 129, and notes
; Rogers v. Head, Cro. Jac. 262.

Jackson v. Rogers, 2 Shower, 327, decides the general principle of the carrier

being liable to an action if he refuse to carry goods,
"
though offered his hire,"

if "he had convenience to carrj- the same," which seems to presuppose that

both are conditions of the liability. Pickford v. The Grand June. Railw., 8 M.
& W. 372 ; Galena & Chicago Railw. v. Rae, 18 111. 488. Where payment has

been made in advance, it cannot be required to be paid over again to another

party, who has carried the goods without authority. But where payment is not

made in advance to the first carrier, and he employs a second, the latter has a

lien on the goods for his charges. Nordcmeyer r. Loescher, 1 Hilton, 499.

It is said in Skinner v. Chicago & Rock Island Railw. Co.. 12 Iowa, 191, that

a railway company has the right to require a receipt of the consignee showing
that the goods were in good order when delivered, and that the consignee has an
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one is bound to perform, upon payment, even though entitled to

demand payment in advance, a refusal to perform the act excuses

any tender of the compensation. All that is necessary to be

averred or proved in such case is a willingness and readiness to

pay when the other party is entitled to demand pay, which, in the

case of the carrier, is not till he accept the goods and assume

the duty of his office.* When, according to the common course of

business, carriers do not require pay in advance, freight is not

expected to be paid, unless required, in advance, and the omission

will not excuse the carrier, in such cases. Indeed, in one case

it was held that the carrier could not rid himself of his common-

law liability by waiving compensation, where the right to demand

it existed.^ But, where freight is actually paid in advance, it

would seem that the last carrier should not be allowed to insist

upon any charge beyond the amount paid. But where a less sum
than the regular tariff is paid, and the last carrier is required to

advance for former freight a sum, which, together with his own,
exceeds that which had been paid, it was held he might demand

the balance before surrendering the goods.*

3. It is said that payment of fare will be presumed to have

been made according to the common course of business upon the

route.^ And although this has been questioned,^ it is certain that

such an inference, as matter of fact, will be very obvious, in the

case of passengers upon railway trains, and we do not perceive

any reasonable objection to the rule as one of presumption of fact,

which for its force must depend upon circumstances, to be judged
of by the jury.

4. As before stated, a carrier is not bound to receive goods
which he is not accustomed to carry, or when his means of con-

equal right to examine the goods before executing the receipt, and that such

examination should be made at the place of delivery and before removal. But

the ordinarj* receipt upon the books of the express company required by the

agent at the very moment of delivery, without giving any opportunity for inspec-

tion, could have no implication against the owner for a subsequent claim for

damages by reason of the default of the company.
• Rawson v. Johnson, 1 East, 203; 2 Kent, Comm., 598, 599, and note.
' Knox V. Rives, 14 Alabama, 249, 261, opinion of court, by Chilton, J.
• Wells r. Thomas, 27 Mo. 17.

' McGill r. Rowaml, 3 Penn. St. 451.
• 1 Parsons on Cont. 649; atUe^ § 171, pi. 4.

VOL. u. 6
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veyance arc all employed, or before he is ready to depart,^ or

where the property is publicly exposed to the depredations of the

mobji^ or where the goods are not safe to be carried.i^ So, too,

the carrier may excuse himself by showing that the loss happened

through the fraud or negligence of the owner of the goods in

packing, or otherwise, or from internal defect, without his fault.^^

So, where one who was bailee of goods to book them with the

defendants, stage proprietors and common carriers of parcels, to

carry to London, instead of doing so, put them in his own bag,

which the defendants lost, it was held he could not recover the

value of the parcel.^^ So, too, if the loss happen partly through
the negligence of the owner, and partly through that of the carrier,

he is not liable unless, perhaps, where the owner's negligence is

not the proximate cause of the loss.^* The carrier cannot refuse

to carry a parcel because the owner refuses to disclose the
e

^
Arguendo, in Lane v. Cotton, 1 Ld. Ray. 652

;
Morse v. Slue, 1 Ventris, 190,

2 Lev. 69. But if he do accept the delivery, he is liable as a common carrier.

Barclay v. CucuUa-Y-Gana, 3 Doug. 389
;
Wibert v. N. Y. & Erie Railw., 19

Barb. 36.

'° Edwards v. Sheratt, 1 East, 604. And it was held erroneous, to instruct

the jury, that press of freight will not, in ordinary times, excuse the carrier, being
a railway company, from carrying freight forward without delay, where such

press had existed for a long time, and was not notified to the consignee. Feet

V. Chicago & N. W. Railw., 20 Wise. 594.
"

Eng. Stat. 8 & 9 Vict. c. 20, § 105. See also Story on Bailments, § 328
;

2 Kent, Comm., 599; Hodges on Railways, 613; Angell on Carriers, § 125.
^* 2 Greenleaf, Ev., 214; Leech v. Baldwin, 5 Watts, 446. Coxe r. Heisley,

19 Penn. St. 243, is where the owner represented the goods to be of much less

value than they were, and thereby induced the carrier to exercise less watchful-

ness in regard to them. Relf v. Rapp, 3 Watts & S. 21, is a similar case, where

a box of jewelry was put in an ordinary box and marked as glass, and the court

held the misrepresentation such a fraud as to excuse the carrier from his common-

law liability, even in the case of embezzlement by his servants.

But where goods are directed to be carried in a particular manner or position

the carrier is bound to regard the direction, and he is liable for all damage

resulting from his neglect to do so. Sager v. Portsmouth Railway, 31 Maine,

228.

As, where a box containing a bottle of oil of cloves was marked " Glass with

care— this side up,"
— and was lost by disregarding the direction, it was held,

this was a sufficient notice of the value and of the contents. Hastings v. Pepper,
11 Pick. 41

; post, § 186.
" Miles V. Cattle, 6 Bing. 743.
" Davies v. Mann, 10 M. & W. 546

;
Robinson v. Cone, 22 Vt. 213, and

cases referred to in the opinion of the court
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contents. If accustomed to carry parcels, a carrier is bound to

carry packed parcels (which is a bundle made up of smaller

ones), according to the terms of the English statute.^^

» Crouch r.-The Great N. Railw., 9 Exch. 556
;

8. c. 25 Eng. L. & Eq. 449.

By the 13 & 14 Vict. c. 61, § 14, it is provided that railway companies may make

such charges as they may think fit, upon small parcels not exceeding oOO lbs.

weight, provided that packed parcels forming an aggregate of more than 500

lbs. shall not come under this provision, but it shall apply only to single parcels

in separate packages. Under this and similar English statutes it lias been held,

that if the packages are separate enclosures, although sent upon the same train

and of the same kind enough to exceed the weight of oOO lbs., they may still be

charged as parcels at any rate the companies may fix upon, which shall be

uniform to all. Parker r. Great Western Railw., 6 E. & B. 77
;

8. c. 34 Eng. L.

& Eq. 301. By the English. Statutes, which limit the tonnage rates for railway

transportation according to distance, and which are required to be uniform to

all, the company may still charge something reasonable in addition, for loading

and unloading the goods, when they perform that service. Parker v. G. W.
Railw., supra. And in the same case it is held that the company may make a

reasonable allowance to persons or companies for collection and deliver}' of

goods at stations or to consignees, when that is part of their undertaking, with-

out infringing the statute requiring uniformity of rates of charges. This subject

is somewhat elaborately discussed by the Court of Exchequer, in Crouch v. The

Great Northern Railw., 9 Exch. 556
;
8. c. 34 Eng. L. & Eq. 573, and the cases

bearing upon the point, extensively referred to. The only point really decided

there is, that it is a question of fact, whether one kind of goods or one kind of

package is attended with more risk to the carrier than another. The question

here was between packed parcels, the mass being addressed to one person, and

the separate parcels intended for different persons, and " Enclosures " contain-

ing several parcels for the same person. The jury found there was no substantial

difference in the risk. See also post, § 190, and Pickford v. Grand Junction

Railw., 10 M. & W. 399; Parker p. Great Western Railw., 11 C. B. 545, and

8 Eng. L. & Eq. 426
;
Edwards r. Great Western Railw., 11 C. B. 588 ; 8 Eng.

L. & Eq. 447. An opinion is here intimated (Crouch v. Great N. Railw.), that

an express carrier, or collector and carrier of parcels, might recover special

damage of a railway company who, by failure to perform their duty promptly,
should injure his business. And Hadley v. Baxendale, 9 Exch. 341

;
8. c. 26 Eng.

L. & Eq. 398, is cited in confinnation of the claim. But it was considered that

the declaration did not cover the claim. The rule in regard to special damages
is verj- correctly defined in Iladley v. Baxendale, so far as carriers are concerned.

It is there held that, if the carrier is aware of the circumstances of the employer
and the extent of the injury likely to occur by delay, and is still culpable, there-

by causing such delay, he must make good the special damage. But if he is not

aware of any unusual circumstances whereby special damages are likely to occur,

he is only liable to such general damages as may be supposed to have been in

the contemplation of both parties, at the time they made the contract, as the

probable result of a breach of it. As, where a miller sent a shafl to be used as

a model for casting a new one, and the carrier unreasonably delayed the delivery
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5. "Wliere goods differ, in some essential particulars, from the

general character of advertised freight, and are usually subjected

to a specific rate, the carrier will be entitled to so charge.^^

of it, and consequently the return of the new one, and the plaintiff's mill, in the

mean time, remained idle in consequence, none of these circumstances being
known to the carrier, it was held the plaintiff could not recover special damage

by reason of his mill remaining idle
;
and that it was the duty of the judge, in

tr}'ing the case, to lay down a definite rule by which the jurj' shall estimate the

damages, and to enable the judge to do so the full court should determine that

rule. Blake v. Midland Railw., 18 Q. B. 93
;
10 Eng. L. & Eq. 437

;
Alder v.

Keighley, 15 M. & W. 117
; post, § 189, n. 2.

In a recent and important case in the House of Lords, Finnie v. Glasgow &
Southwestern Railw., 2 McQueen's H. of L. 177

;
s. c. 34 Eng. L. & Eq. 11, the

subject of inequality of railway charges, for freight, is learnedly discussed by
Lord Chancellor Cranworth and Lord St. Leonards, two of the most learned and

experienced lawyers in England, and the surprising diversity of opinion between

them upon a subject which, to common apprehension, seems not very difficult of

solution, is another confirmation, if any were required, of the necessity of con-

tinued discussion in regard to the application of the most familiar principles of

the law. In this case, the defendants leased a branch line upon which the plain-

tiff, a coal-owner, resided. The statute applicable to the subject provided, that

the rates should be made equal to all persons in respect of goods passing over

the same portion of, and over the same distance along, the railway, and under

like circumstances
;
and that no reduction or advance should be made, partially,

either directly or indirectly, in favor of or against any particular person. The

rates of charge were higher upon the branch than upon the main line, for the

same distance. When the plaintiff sent his coals along the branch, he was

charged the branch rates
;
but when they reached the main line, then at the

main-line rates. When coal-owners, living on the main line, sent their coals

from the main line upon the branch, they were charged for the whole distance

upon both lines, the main-line rates. Held [the two lords differing in opinion],

that this was no violation of the equal rates clause" in the statute. But it was

held by Lord St. Leonards that it was a gross violation of such clause. It was

doubted by the House, and by CranwoHh, Lord Chancellor, whether, when one

is overcharged in violation of this clause, the money can be recovered back by
the party thus overcharged. But Lord St. Leonards was clearly of opinion it

may be. If it were not for the doubt and the difference of opinion here, and the

decision, one could entertain no serious question of the entire soundness of the

opinions expressed by Lord St. Leonards.

A railway company cannot discriminate in their rates between goods carried

partly by water and partly by railway and those carried exclusively by railway.

Ransome v. Eastern Counties Railw., 1 C. B. (N. S.) 437; 8. c. 4 id. 135.

But it was said in this case, which is also reported in 38 Eng. L. & Eq., 232,

that in determining whether a railway company has given undue preference to a

•« Lamar v. N. Y. & Savannah S. S. Co., 16 Ga. 668.
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6. A railway company is bound to receive and carry freight ia

the order iu which it is offered at the particular station, and not

partirular person, the court may look at the fair interests of the company itself,

and entertain such questions, as whether the company might not carry larger

quantities, or for longer distances, at lower rates per ton, per mile, than smaller

quantities, or for shorter distances, so as to derive cijual profits to itself. This

latter principle is reaffirmed in Ransome v. Eastern Counties Kailw., 31 Law

Times, 72, on appeal. And a railway company who advertised for carrying a

certain description of goods, at a lower rate of charge, when sent through certain

agents, were restrained by injunction from making any such discrimination.

Baxendale p. The North Devon Railw., 3 C. B. (N. S.) 324. Nor can the rail-

way companies, under the English statutes prohibiting undue preferences, so

arrange their tariflf in regard to certain commodities as to annihilate the effect

of distance of transportation with dealers in those conmiodities in differ-

ent localities. Ransome r. Eastern Counties Railw. Co., 4 C. B. (N. S.)

135.

And where the proprietor of coal mines was about to construct a railway for

the accommodation of the lessees, and abandoned the purpose upon the public

railway entering into an agreement to carry the coal from his pits at a reduced

rate of charge from what others were refjuired to pay from the same station for

the same route, it was held to be an undue preference. Harris v. C. & W.
Railw., 3 C. B. (N. S.) 693. But a railway company is justified in carrying

goods at a less rate of charge for one person than that at which they carry the

same description of goods for another, if there be circumstances which render

the cost to the company less. Oxlade v. Northeastern Railw., 40 Eng. L. &
E<i. 234 ; 8. c. 1 C. B. (N. S.) 454. But a railway company cannot demand the

statutory toll and something more for services perfonned, accommodation afforded,

and expenses and risk incurred in and about the receiving, loading, and unload-

ing, and delivering the goods,
— that being a part of the consideration of the toll.

Pegler v. Monmouthshire R. & Canal Co., 6 H. & N. 644. Nor can the com-

pany charge, in addition to the regular transport of the goods, for collecting or

delivering the goods when such services were not performed ; and such charges,

if paid under protest, may be recovered of the company. Garton p. B. & E.

Railw. Co., 1 El., B., & S. 112; 8. c. 7 Jur. (N. S.) 1234. The subject of

excessive charges for packed parcels is here presented and discussed in various

forms, and the excess of legal charge held recoverable of the company. See also

Baxendale in re, 11 C. B. (N. S.) 787
;
Baxendale p. West Midland Railw. Co.,

8 Jur. (N. S.) 1072; 8.C. 3 Giff. 650; Same p. Great Western Railw. Co., 14

C. B. (N. S.) 1. See 2 Jur. (N. S.) 1174; Same in re, 12 C. B. (N. S.) 758;

Baxendale p. Great Western Railw. Co., in Exchequer Chamber, 10 Jur. (N. S.)

496; 16C.B. (N. S.) 137.

But in a recent case (Baxendale p. Eastern Counties Railw., 4 C. B. (N. S)

63) it was held, that a railway company were not bound to carry parcels directed

to different persons, but delivered to them at the same time, and all to be re-

delivered to the same person, at the place of destination, at the same rate as

if directed to one person only. The plaintiffs were carriers who collect parcels

from different persons to be forwarded by them through the railway, to be
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Tfitli reference to all the station^ on the road
;
and the rolling

stock should be distributed to the several stations with reference

distributed, on their arrival, to the persons to whom directed. For these parcels,

having such direction upon them, and no common mark, and not packed together,

the company charged the same rate as for small parcels delivered by different

persons, and not at the lower tonnage rates charged for heavy goods or parcels

packed and directed to the same consignee ;
and it was held, that the chaise was

not unreasonable, inasmuch as the parcels, having nothing upon them to show

that they were for the same consignees, might impose additional trouble upon
the company. Although carriers are limited to a reasonable charge, there is no

common-law obligation on a carrier to charge equal rates of carriage to all his

customers. lb. Nor does the statute apply where the carriage is from a point
out of England to a point within, being partly by steamboats and partly by
railway. Branly v. Southeastern Railw, Co., 12 C. B. (X. S.) 63

;
s. c. 9 Jur.

(N. S.) 329.

Railway companies may discriminate by classes, in regard to freight or passen-

gers, but their charges must be uniform to all persons ;
but they may, nevertheless,

change their rates from time to time. Chicago, Burlington, & Quincy Railw. r.

Parks, 18 HI. 460.

But a company are not bound to issue season tickets at equal prices over

equal distances upon their route. Jones r. Eastern Counties RaUw. Co., 16 C.

B. (N. S.) 718.

But where the company had been accustomed to unload goods trans-

ported by them, and place them upon the wagons of those carriers to whom

they were consigned, without additional charge, but discontinued the prac-

tice as to all but Messrs. Pickford, to whom a comparatively small quantity

came, the court considered that they could not, under Lord Campbdrs act,

require them to extend the same favor to other carriers, whose business was

very much more extensive, that being more than the party was entitled to claim.

But said, in giving judgment, that the plaintiff was not without just ground of

complaint in regard to the greater facilities afforded other carriers, and if the

plaintiff had urged this specific ground of complaint, both to the company and

before the court, they would even have modified the written information to meet

the justice of the demand, and might do the same thing upon the renewal of the

complaint and refusal of the company to comply with it. Cooper p. London &
Southwestern Railw., 4 C. B. (N. S.) 738.

By the construction of the English statute railways are limited to a reasonable

charge, and to aU parties at the same rate, in the transportation of parcels of less

than one hundred pounds weight, and it was therefore considered that they could

not make an increased charge in respect of packed parcels, if they were not sub-

jected to any additional risk and expense on that account. Piddington r. South-

eastern RaUw. Co., 5 C. B. (N. S.) 111.

It is not competent for a railway company in England, under the English Rail-

way Traffic Act, to carrj- for one person at a rate below their ordinary charge,

because that person will, on that account, stipulate to employ them in other trans-

portation wholly distinct and independent. And it is competent for the courts to

enjoin any such preference, although it may be granted for an equivalent advan-
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to the amount of business done at eacli.^' The refusal of a com-

mon carrier to carry for a particular consignee, is a breach

of duty towards the consignor, and he should bring the ac-

tion.'^

tage by the company. Baxcndale c. Great Western Railw., 5 C. B. (N. S.) 309 ;

Id. 336.

This question is discussed very much at length in the two last cases, occupying
a large space in the reports. The complainants had derived their profits alto-

gether from the charge for collecting the goods to be carried on the railway,

and the company raised their price so as to embrace the charge for collecting,

and gave notice that they would bring the goods to their stations with-

out charge, thereby creating a monopoly of that portion of the business,

which the court regarded as giving themselves an undue preference in regard
to it.

But in Nicholson v. Great Western Railw., id. 866, it was decided that it was

competent to a railway company to enter into special agreements whereby advan-

tages may be secured to individuals in the carriage of goods upon the railway,

where it is made clearly to appear that in entering into such agreements the com-

pany have only the interests of the proprietors and the legitimate increase of the

profits of the company in view, and that the consideration given to the company
in return for the advantages afforded by them is adequate, and the company are

willing to afford the same facilities to all others upon the same terms. And this

may consist in a guaranty of large quantities and full train loads, at regular

periods, provided the real object of the company be to obtain thereby a greater

remunerative profit by the diminished cost of carriage, although the effect may
be to exclude from the lower rate those persons who cannot give such a

guaranty. The company have no right, as already stated, to impose upon
a customer a charge for conveying goods to and from their station if he does

not require such service to be performed by them. Garton v. Bristol & Exe-

ter Railw., 6 C. B. (N. S.) 639. And it is an uudue preference to allow one

carrier to the railway to unload his goods regularly at a later hour in the day
than the station is open to other carriers, or to fix a uniform rate for the

transportation of different classes of freight below the average of the customer's

business, it not appearing that this diminished charge was justified by any

special circumstances of advantage to the company, independent of special favor

to this party. lb.

The omission by a railway company of a public duty, as not keeping the water

of such depth about their dock as to allow the approach of ships, although done

to gain a business advantage over ship transportation, is not a matter to be re-

dressed by injunction under the Railway Traffic Act, it being subject to redress

by mandamus or indictment. Bennett v. Manchester, Sheffield, & Lincoln,

Railw., 6 C. B. (N. S.) 755.

The doctrine of the case of Nicholson r. Great Western Railw., aujfra, is re-

affirmed in 7 C. B. (N. S.) 707.

" Ballentine v. Western Mo. Railw., 40 Mo. 491.
"

Lafarge v. Harris, 13 La. Ann. 553.



88 COBOfON CARRIERS. CH. XXVI.

SECTION XI.

Notice or Express Contract restricting Carriers^ Responsibility.

8. But in New Hampshire, htotcledge of
such notice is not sufficient to bind the

owner,

9. Will not excuse/or negligence^

10. Cases in Pennsylvania.

11. General result of all the cases.

12. The rule under thfi English statute stated

and illustrated.

13. Different modes in which the carrier mca/

toaive his own notices.

14. Notice of one kind will not excusefrom

responsibility ofanother.

1. Special contract, limiting responsibility,

valid.

2. Notice, assented to by consignor, has same

effect.

8. But as matter of evidence, it is received

with caution.

4. Carrier must show that consignor acqui-

esced in notice.

6. Decided cases. Carriers' Act.

6. New York courts held, at one time, that

express contract will not excuse the car-

rier.

7. American cases generally hold notice, as-

sented to, binding.

§ 177. 1. The eflfect of special or general notices in restricting

the general liability of carriers, is one of vast importance, and has

created a great deal of discussion. "We should scarcely be expect-

ed to go into the full detail of the whole subject, but we shall state

the points established by the better-considered cases upon the sub-

ject. It was never made a serious question, in the English law,

since the case of Southcote, 4 Co. 83, that any bailee might stipu-

late for an increased or a diminished degree of responsibility

from that which the law imposed upon his general undertaking.
2. And, upon principle, it is diflBcult to distinguish between an

express contract, exonerating the carrier from his ordinary respon-

sibility, and a notice from the carrier that he would not assume

such responsibility, brought home and assented to by the owner of

goods delivered to be carried. For as the carrier may refuse to

carry, and thus subject himself to an action for damages, he may
equally, it would seem, undertake to carry upon such terms as his

employers are willing to negotiate for, so that, upon principle, a

notice brought home to the owner of the goods and assented to, is

neither more nor less than a special contract.

3. But a notice, brought home to the owner of the goods as

evidence, merits a very different consideration, in this species of

bailment, from any other, where there is no obligation upon the

bailee to assume the duty. In the case of a carrier, with whom it

is not optional altogether whether to carry goods offered or not,
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but where he must carry such goods as he is accustomed to carry,

upou the general terms of liability imposed by the law, or submit

to an action for damages, and where every one, desiring goods

carried, has the option to have them carried without restriction of

the carrier's duty, unless he choose to waive some portion of his

legal rights, for present convenience or ultimate peace ;
the mere

fact of such a notice, restricting the carrier's liability, being

brought home to the knowledge of the owner of goods, before or at

the time of depositing them with the carrier, is no certain ground
of inferring whether the carrier consented to recede from his

notice and perform the duty which the law imposes upon him, or

the owner of the goods consented to waive some portion of his

legal rights.

4. Perhaps, upon general grounds of inference, it might be re-

garded as more logical and more reasonable to infer, that the

carrier receded from an illegal pretension, than the owner of the

goods from a legal one. At all events, to exonerate the carrier

from his general liability, he must show, at the least, it would

seem, that the owner assented to the demands of the notice, or

acquiesced in it, by making no remonstrance.

5. It will be found that the decided cases mainly coincide with

these general propositions.^ Tlie English statute, the Carriers*

' Nicholson v. Willan, 5 East, 507, is one of the earliest cases, where the mere

fact of notice is treated as equivalent to an express contract, and this is upon the

presumption that it was assented to by the owner of the goods, who seems to have

been present at the time the goods were deposited, and to have been made aware

of the notice. Nothing is said of any remonstrance upon his part. This notice,

it will be obser^'cd, is only that packages above the value of £5 must be disclosed

and insured as such. This notice seems nothing more than a regulation of their

business, to enable them to know the value of their parcels, and to demand pay

accordingly, wiiich all carriers may now do, by statute in England, and in this

country by general usage. See also Keynold v. Waterhouse, 1 M. & S. 226
;

Catley r. VVintringhara, Peake, 150
;
Cobden v. Bolton, 2 Camp. 108.

In Riley r. Home, 5 Bing. 217, Ch. J, Best shows, very conclusively, the

reasonableness and justice of allowing carriers to require, by general notices, of

those who bring goods or parcels, to disclose the contents, and to demand pay in

proportion to their value, by way of insurance. Wyld v. Pickford, 8 M. & W.
443, seems to decide the same. And it seems especially reasonable tliat where

the owner of the goods, being aware of the notice of the carrier that he will

charge a higher price for valuable goods, does not disclose the value, in order to

save expense, he should have no claim for any loss without the fault of the car-

rier. Clay V. Willan, 1 II. Bl. 298; Izett r. Mountain, 4 East, 370. See also

Gordon v. Ward, IG Mich. 300.
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Act,
2
requires the owner of goods of great value, in small compass,

enumerated in the act, which is very extensive, to declare to the

carrier, at the time of delivery, the contents* of the parcels, and pay
the requisite price, or the carrier is exonerated from liabilify.

6. In the State of New York the courts at one time held, that

it is not competent for carriers to exonerate themselves from their

general liability, either by notices brought home to the owner of

goods, at the time they are deposited for carriage, or by express
contracts to that effect even.^

• 11 George IV. & 1 Will. IV. ch. 68.
' Cole V. Goodwin, 19 Wend. 251

;
HoUister v. Nowlen, 19 Wend. 234

;
Gould

r. Hill, 2 Hill, 623. But see also Fish v. Chapman, 2 Kelly, 349
;
Jones v.

Voorhees, 10 Ohio, 145; Dorr v. The N. J. Steam Nav. Co., 1 Kernan, 491.

The New York courts seem to have adhered to the case of HoUister v. Nowlen.

Cam. & Am. Railw. v. Belknap, 21 Wend. 354
;
Clark v. Faxton, id. 153

;
Alex-

ander V. Greene, 2 Hill, 9
;
7 id. 533

;
Powell v. Myers, 26 Wend. 594. But the

case of Gould v. Hill, in which it was held that the carrier could not exonerate

himself from his common-law responsibility, by a special contract, has been de-

liberately disregarded in two cases : Parsons v. Monteith, 13 Barb. 353
;
Moore

V. Evans, 14 Barb. 524. And in Morris ». Bay State, &c., 4 Bosw. 225, it was

held that if the carrier may limit the extent of his responsibility by express con-

tract, he cannot by mere notice. In the Western Transportation Co. v. New
Hall, 24 111. 466, it was held, that carriers cannot restrict their common-law

responsibility by notice brought home to the owner of the goods, unless the same

is assented to in express terms by such owner
;
and when any risks are excepted

in the bill of lading, it is incumbent upon the carrier to prove that the loss resulted

from such risks. So also in Edwards v. Cahawba, 14 La. Ann. 224
; Falvay v.

Northern Transportation Co., 15 Wis. 129.

And in Dorr v. N. J. Steam Nav. Co., 1 Kernan, 487, 491, in the Court of

Appeals, Parker, J., says :
" I am not aware that Gould v. Hill has been followed

in any reported case."

In Wells V. Steam Nav. Co., 2 Comst. 209, Bronson, J., who seems to have

concurred in the decision of Gould v. Hill, says: "It is a doubtful question;"
and Parker, J., in Dorr v. N. J. Steam Nav. Co., supra, says :

" That a carrier

may, by express contract, restrict his common-law liability, is now, I think, a

well-established rule of law. It is so understood in England : Aleyn, 93
;

1

Ventris, 190, 238
;
Peake's N. P. C. 150

;
4 Burrow, 2301

;
1 Starkie, 186

;

8 M. & W. 443
;
4 Co. 84

;
and in Pennsylvania, 16 Penn. St. 67

;
5 Rawle, 179

;

6 Watts & S. 495. In other States where the question has arisen, whether notice

would excuse the liability of the carrier, it seems to have been taken for granted
that a special acceptance would do so

;
and in N. J. Steam Nav. Co. v. Mer-

chants' Bank, 6 How. 344, 382, it was so held by the Supreme Court of the

United States."

The Superior Court of the city ofNew York has adopted a similar view, in the

same case. 4 Sandf. 136
;
and in Stoddard v. Long Isl. Railw. 5 Sandf. 180.
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7. But most of the American cases admit that carriers may
restrict their general liability, by notices brought home to the

The following cases may also be here referred to as holding the general doctrine

upon this subject: Swindler r. Hilliard, 2 Rich. 286; Camden & Amb. Railw.

». Baldauf, 16 Penn. St. 67; Reno v. Hogan, 12 B. Monr. 63; Farm. & Mech.

Bank r. The Champlain Transp. Co., 28 Vt. 186
; Barney v. Prentiss, 4 Uar. &

Johns. 317.

As the result of all the cases upon the subject, and of true policy and sound

principle, it must be admitted that a carrier may relieve himself from his duty to

insure the safe arrival of the goods at their destination, by a special contract to

that effect, or what is equivalent, that a special notice to that effect, brought home

to the mind of the owner of the goods, at the time of deliver}', or before, and no

objection made to it, will have the force of a special contract, according to the

English cases, but that, according to many of the American cases, some further

evidence of assent on the part of the owner is requisite. Opinion of fsham, J.,

in Kimball r. Rut. & Bur. Railw., 26 Vt. 247. If a different rate of charge is

made, the election of the lower rate is an assent to the notice.

The language of Nelson, J., in New Jersey Steam Nav. Co. v. The Merchants'

Bank, 6 How. (U. S.) 344, is perhaps a fair exposition of the American law upon
the subject:

" lie (the carrier) is in a sort of public office, and has public duties

to perform, from which he should not be permitted to exonerate himself, without

the assent of the parties concerned. And this is not to be implied or inferred

from a general notice to the public, limiting his obligation, which may or may
not be assented to. He is bound to receive and carrj' all the goods offered for

transportation, subject to all the responsibilities incident to his employment, and

is liable to an action in case of refusal. And we agree with the court, in IloUister

V. Nowlen, that if any implication is to be indulged, from the delivery of the

goods under the general notice, it is as strong, that the owner intended to insist

apon his rights, and the duties of the carrier, as it is that he assented to their

qualification. The burden of proof lies on the carrier, and nothing short of an

express stipulation, by parol or in writing, should be permitted to discharge him

from duties which the law has annexed to his employment. The exemption from

these duties should not depend upon implication or inference, founded on doubt-

ful or conflicting evidence, but should be specific and certain, leaving no room

for controversy between the parties."

To the same effect is the opinion of the court in Farmers' & M. Bank v. The

Champlain Transp. Co., 23 Vt. 186, 205. " We are more inclined to adopt the

view, which the American cases have taken of the subject of notices by common

carriers, intended to qualify their responsibility, than that of the English courts,

which they have, in some instances, subsequently regretted. The consideration

that carriers are bound, at all events, to carry such parcels, within the general

scope of their business, as are offered to them to carry, will make an essentia!

difference between the effect of notices by them, and by others who have an

option in regard to work which they undertake. In the former case, the con-

tractor, having no right to exact unreasonable terms, his giving public notice

that he shall do so, where those who contract with him are not altogether at liis

mercy, does not raise the same presumption of acquiescence in his demands,
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knowledge of the owner of the goods, before or at the time of de-

livery to the carrier, if assented to by the owner, which is but

another form of defining an express contract, which seems to be

everywhere recognized as binding upon those contracting with car-

riers, unless New York may form an exception.*

8. But it was held that the owner of goods delivered at the

station-house of the railway, to be carried from Dover to Boston,
and which were consumed by an accidental fire, at the former

place, was not precluded from recovery of the value of the goods

by a general notice of the company, known to the plaintiflf at the

time of the delivery of his goods, that all goods would be at the

risk of the owners while in the defendants' warehouse.^

9. And in another case it was held, that a paper exonerating the

company from all liability to the plaintiflf for damage, which miglit

happen to any horses, oxen, or other animals he might send by their

railway, did not exonerate them from liability for negligence.^

10. In Pennsylvania, the rule of the English law, that a carrier

as arises in those cases where the contractor has the absolute right to impose
his own conditions. And unless it be made clearly to appear that persons

contracting with common carriers expressly consent to be bound by the terms

of such notices, it does not appear to us that such acquiescence ought to be

inferred."

And a notice restricting the carrier's liability for baggage,
"
printed on the

back of the passage-ticket, and detached from what ordinarily contains all that

it is material for the passenger to know, does not raise a legal presumption that

the party had knowledge of the notice before the train left. That is a question
for the jury." Brown v. Eastern Railw. Co., 11 Cush. 97. In a late case (State

and Burgess v. Townsend, 37 Alab. 2-17), it was decided that a common carrier

cannot limit his common-ldw liability by any general notice, but may do so by
special contract with the shipper. And a bill of lading, given by the carrier on

receipt of the goods, and accepted by the shipper, is a special contract within

the meaning of the rule. But such special contract cannot be considered as

exempting the carrier from responsibility for any loss occurring from his own

negligence. But when the bill of lading exempted the company from all respon-

sibility, except for wilful negligence or fraud, on account of the freight being

reduced, it was held a valid contract. Lee p. Marsh, 43 Barb. 102. Common
carrier cannot stipulate for exemption from responsibility for negligence, either

of himself or his servants. Ashmore v. Penn. Steam Towing and Transp. Co.,

4 Dutcher, 180.
* N. J. Steam Nav. Co. r. Merchants' Bank, 6 How. (U. S.) 344 ; Sager v.

The P. S. & P. Railw. Co., 31 Maine, 228; Bean r. Green, 3 Fairfield, 422;

Cooper V. Berry, 21 Ga. 526.
' Moses V. Boston & Maine Railw., 4 Foster, 71 ; ante, § 174, n. 11.

•
Sager r. P. S. & P. Railw., 31 Maine, 228.
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may restrict his liability, by a special acceptance, seems to be

firmly established, iiotwithstanding some misgivings expressed by
the courts in regard to the good policy of such a rule. The more

prominent cases upon the subject are referred to in the opinion of

the court, in Dorr v. N. J. Steam Nav. Co.^ The onus of proving

any qualification of the common-law responsibility of the carrier

rests upon him. The notice to be of any force must amount to

actual notice. And where the general object of a check or ticket

is emblazoned in large letters, and the restriction printed in small

ones, it will not be regarded as of much force as evidence of notice.

But where the notice is shown to have been acquiesced in, the

effect is only to render the carrier responsible bailees or private

carriers for hire.*

11. It would seem then to be the result of the decisions every-

where, that carriers may limit their common-law responsibility as

insurers, by special contract at the time of acceptance, and that a

notice to that effect, brought home to the knowledge of the owner

of the goods at the time, or before the delivery of the goods, and

assented to by him, or against which he makes no remonstrance

or objection perhaps, will have the same effect in general with

such exceptions, limitations, and qualifications as reason and jus-

tice may require, to be judged of by the court and jury, with refer-

ence to the circumstances of each particular case.^

' 1 Kernan, 485, 491; Atwood r. The Reliance Co., 9 Watts, 87; Bingham
r. Rogers, 6 Watts & Serg. 495

; Laing v. Colder, 8 Penn. St. 479,
* Vemer r. Sweitzer, 32 Penn. St. 208. And where the shipper assumes the

exclusive charge of goods during the voyage, to excuse the carrier, it must appear
that the damage occurred from the fault of the shipper. Roberts r. Riley, 15

La. Ann. 103.

» The English statute, 17 «fe 18 Vict. c. 31, § 7, defines the effect of these

notices of carriers in England, which is considered more at length under § 185.

The latest English case upon this point, Simons v. Great Western Railw., 2 C. B.

(N. S.) 620, holds, that a notice, signed by a person who cannot rt-ad, and who

is told by the clerk of the company that it is mere form, is not binding as a con-

tract. Cooper r. Bcrrj', 21 Ga. 526. Whether the consignor of goods, or the

person depositing them with the carrier, has authority to contract, on the part of

the consignee, being the owner, or party interested in the tran.sportation, for

exemption of the carrier from his ordinary responsibility, is, in each particular

case, a question of fact, depending upon the special circumstances, and must

be dett-rmined by the jury according to what is reasonable and just, between

the consignee and the carrier. Am. Transportation Co. c. Moore, 7 Law Reg.
352.

The questions commonly arising, in trials where the carrier claims exemption
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12. The English statiite^^ in regard to carriers claiming ex-

emption from their common-law responsibility, by reason of special

notice or contract, requires that it be embodied in a special con-

tract in writing between the company and the owner, or person

delivering the goods to the company, that the contract be signed

by such owner or person, and that the court or judge shall de-

termine it to be just and reasonable. Under this statute the

House of Lords have held, in a somewhat recent case, where the

agent of the owner of marble chimney-pieces forwarded them to

the company for transportation, and received at the same time

notice, that if the company forwarded them as common carriers,

it must be done under an insurance and a reasonable premium

paid therefor
;
and where, after considerable discussion between

the agent of the owner and the company, as to the rate of

premium to be paid for insurance, he finally gave directions in

writing to have the goods forwarded "
uninsured," which was

accordingly done, and the goods were injured on the journey, that

the transaction did not come within the requirements of the

statute, not being embodied in any written contract properly

signed by the owner or his agent ;
but that if such had been the

fact, the " conditions would have been neither just nor reasonable."

Lord Chelmsford, with his usual common-sense sagacity and

natural instinct in favor of practical convenience, seems to have

entertained a different view in regard to the reasonableness and

justice of the company requiring an additional premium for insur-

ing the safety of marble chimney-pieces, above what would have

been demandable in the case of blocks of marble, or other com-

modities not specially fragile.^^

from his ordinary responsibility, in consequence of special contract, or notice,

are here discussed, by Campbell, J., with a good deal of thoroughness and ability.

And the opinion upon another point, the just construction of the act of Congress,

exempting the owners of ships from liability for losses by fire, except where the

vessel is
" used in rivers or inland navigation," is surprisingly elaborate and

thorough. The conclusion arrived at, that the navigation of the great American

lakes and their connecting waters does not come within the exception, is probably
in accordance with the recently established opinions, as to the extent of the ad-

miralty jurisdiction in this country, although not perhaps entirely consonant with

the earlier, or the popular opinions upon the subject. In regard to the last point

the court were divided.

'0
Railway and Canal Traffic Act of 1854, § 7, 17 & 18 Vict. c. 31.

" Peek V. North Staffordshire Railw. Co., EL, Bl., & El. 9o8; 8. c. 6 Jur.

(N. S.) 370; 8. c. 6 W. R. 997, K. B.
;

s. c. 8 W. R. 364, Exch. Chamber.
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13. In regard to the carrier waiving his notice, it has been held

not to amount to that, because he liad before settled for damages
to goods, with the same party, without inquiring into the cause of

such damages.
^^ And a railway company who had given notice

that they would not be responsible for the luggage of passengers,

unless booked and paid for according to their rate, of charging the

excess above a certain weight, were held responsible for luggage
delivered to one of their servants, and not booked and paid for, in

the absence of evidence that the company had provided the means

of booking.^^ And if the owner declare the nature of the goods,

he is not bound to tender the additional charge required by the

statutes or rules of the company, until demanded.^* If a carrier

give two notices, he is bound by the one least for his advantage.^**

14. A ticket delivered at the time of receiving live stock for

transportation on a railway, that the carrier will not be responsible
for any injury, while travelling, loading, or unloading, will not

excuse him from responsibility in not providing a sufficient

carnage
16

SECTION XII

Notice^ or Express Contract, limiting Carriers' Liability.

1. Written notice will not affect one who can-

not read.

2. Carrier must see to it that his notice is

made effectual.

8. Must be shoicn that knowledge of notice

came to consignor.

4. But former dealings with same party may
be presumptive evidence.

6. Carrier cannot stipulate for exemption

from liabilityfor negligence.

6. But carrier may be allowed to stipulate

for exemptionfrom responsibility as an

insurer.

7-12. Review of the cases favoring this

proposition.

18, 14, and n. 22. Review of English cases

bearing in opjxaite direction.

16. The United States Supreme Court hold

to the rule we contendfor.

16. The responsibility of ship-owners under

the act of Congress.

§ 178. 1. The courts have from time to time been accustomed to

ingraft such exceptions, in regard to the effect of carriers' notices,

as seemed necessary to render their operation reasonable and just.

" Evans v. Soulc, 2 M. & S. 1.

" Great Western Railw. r. Goodman, 12 C. B. 313.
' Great Northern Railw. v. Behrans, 7 H. «& N. 950. See also Wilson v.

Freeman, 3 Camp. 627.
" Mann v. Baker, 2 Starkie, 255.
" Shaw V. York & North Midland Railw., 13 Q. B. 347.
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It was held tliat such notice could have no effect, by being posted

upon the office of the carrier, if the owner of the goods or the

party who delivers them at,the office cannot read.*

2. In another case, where the party delivering the goods could

read, and had seen the carrier's notice upon a board hanging in

the office, but, not supposing it interested him, had, in fact, never

read it, it was held he was not affected by it. Lord Ellenhorough

said at the trial,
" You cannot make this notice to this non-supposing

person." The hardship of the case cannot alter the liability of the

party." The rule is here laid down by this learned and sensible

judge, that the carrier must see to it that he adopts such a medium
of notice that the party with whom he deals shall be "

effectually

apprised of the terms upon which he proposes to deal."*

3. And it was held the notice was insufficient if the advantages
of the mode of carriage were stated in large letters and the con-

ditions and exemptions in small letters.* So, too, if the printed

notice be in a place where the party would not ordinarily see it, in

the mode in which he came to the office, it could have no effect

upon the liability of the carrier.* So, too, where the goods were

delivered at a station where no notice was put up, although notices

were put up at each terminus of the route.* All this shows very

clearly that such notices, by printed cards or inserted in news-

' Davis c. Willan, 2 Starkie's Cases, 279. Abbott, J., here says, a notice, to

have effect, must be brought
"
plainly and clearly to the mind of the partj- who

deals with them."— "It may happen that the party cannot read, and if it so

happen, it is the misfortune of the carrier, or his fault, that he does not com-

municate his intention by some other means."
* Kerr r. Willan, 2 Starkie, 53. When the case came before the full bench, on

motion for new trial, the court said, in r^ard to the dut^- to make the notice

effectual,
" If the agent could not read, he might be able to hear, or, at all events,

a handbill might be delivered to him, to be taken to his principal." Gflie rule

of law might be superseded by special contract, but it must be proved, and

whether it exists or not is alwa}*^ a question for the jury.
' Butler r. Heane, 2 Campb. 415.
* Walker r. Jackson, 10 M. & W. 161

; Gouger r. JoDy, 1 Holt, N. P. C.

317.
» 1 Holt, N. P. C. 317. Gibbs, Ch. J., says,

" the carrier is liable, unless ex-

press notice is brought home to the plaintiff." This is the ground assumed in all

the cases. Beekman r. Shouse, 5 Rawle, 179
;
Bean v. Green, 3 Fairfield, 422

;

Story on Bailments, § 558
;
Brooke v. Pickwick, 4 Bing. 218. Best, Ch. J. here

lays down the rule, in regard to notices, that it is not enough to post them up in

a conspieuoos place in the office of the carrier. But they must be at the pains to

wtake the automer wtderstand the restrictions which they propose to claim upon



§ 178. NOTICE, OR EXPRESS CONTRACT. 97

papers, are not sufficient, unless it be shown that knowledge of

the contents of such notices came to tl»e party, and this is always
a question for the jury.^ And there should be positive evidence

of assent to the condition contained in the notice, it is said, in

some cases, and this question of assent is to be determined by the

jury upon tiie evidence aliunde^ and not upon the terms of the

receipt merely." But where the carrier regularly issued his hand-

bills every month, which contained a notice that he would only
receive goods upon the condition that he was not to be liable for

inward condition, leakage, and breakage, and that he should not

be responsible for any loss or damage to the goods during the

voyage ;
and it was conceded that the plaintiff had received

such circular regularly ;
it was held he could not recover of the

carrier for the loss of a cask of brandy which he had given the

carrier for transportation, and which had got staved during the

voyage. The court regarded the circular as forming the basis of

the contract between the parties.^

4. But the carrier may give evidence of the manner of transact-

ing similar previous business between him and the plaintiff as

presumptive evidence of notice, and an implied special acceptance
in this particular case.®

their responsibility. This we think the only safe rule, in rej^ard to notices by
carriers. And unless this be clearly shown, the leaving the goods, without ob-

jection, seems to be no ground whatever of presuming against the owner. And
even with this, it is still a question for the jury, whether he expected to be bound

by it, or, in other words, whether he supposed, at the time, tlut the carrier so

understood the matter. Ante, §§ 177, 178.
"
Clayton r. Hunt, 3 Campb. 27

; Rowley v. Home, 3 Bing. 2. In this case

the defendant proved that the plaintiff had regularly taken a weekly new.«paper,

in which his advertisements were constantly inserted, for over three years. The

jur^' having found a verdict for plaintiff for the full loss sustained, the full bench

refused a new trial. They said it couhl not be intended a party read all the con-

tents of any newspajMir he might take. The carrier should fix upon the party a

knowledge of the notice, and tiiis he might easily do, by delivering to each one

who brought a parcel a printed copy of such notice.

"
Michigan Central Railw. r. Hale, 6 Mich. 243.

»
PhilUps V. Edwards, 3 H. & N. 813.

• Roskell r. Waterhouse, 2 Starkie, 461. In this case the evidence was that

the plaintiff had sent similar parcels by defendant, which had Ix'cn lost, and no

action brought for the loss. Mayhew r. Earae.s, 3 B. & C. 601. In this case the

principals had previous parcels sent by the same carriers, and had received at

such times their print<*d notices, and the court held that sufficient notice to them,

in this case, notwithstanding their agent, in this particular case, delivered the

VOL. u. 7
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5. But notwithstanding such notice, that parcels are to be at

the risk of the owner, and this assented to by the owner, the cases

cliicfly agree that the carrier is still liable for gross neglect,^^ and

many of the earlier and best considered English cases regard such

notices as having no reference whatever to the ordinary risks of

transportation, but as only intended to relieve the carrier from

those extraordinary responsibilities which the common law had

imposed upon this class of bailees. And it cannot be denied that

this view of the subject has very much to commend it to our favor-

able consideration. There is certainly something very incongruous,
and not a little revolting to the moral sense, that a bailee for hire

should be allowed to stipulate for exemption from the consequences
of his own negligence, ordinary or extraordinary. A laborer,

domestic, or mechanic, who should propose such a stipulation,

would be regarded as altogether unworthy of confidence in any

respect, and the employer, who should submit to such a condition,

must be reduced to extreme necessity, one would suppose. We
could scarcely believe that any competent tribunal would for a

moment entertain such a proposition, if we did not know that the

ablest courts in Westminster Hall had done so. This question

is considerably discussed in some of the late cases in the English

courts under the Railway and Canal Traffic Act.^^ In the Court

parcel to the carriers, without any knowledge that they had given notice that they

would not be responsible lor bank-notes, unless entered and paid for accordingly.

The court say the principals should have apprised their agents of this notice, and

not to send by them without insuring.

Notice to the principals in another transaction is good in this, but not so of

notice to the agents. Notice to the agents, in order to bind the principals, must

be in the same transaction. The principal and agent, so far as the same transac-

tion is concerned, are to be regarded for purposes of notice, as identical. Fitz-

simmons v. Joslin, 21 Vt. 140, 141, 142, opinion of the court.

'"
Post, pi. 7-16, and cases cited. See also Farmers' & Mechanics' Bank v.

Chamj)lain Transportation Co., 23 Vt. 205, opinion of the court upon this point,

and cases cited. Powell v. Penn. Railw. Co., 32 Penn. St. 414; Ilhnois Central

Railw. V. Morrison, 19 Illinois, 136. Where the plaintiff contracted to have

cattle carried on defendants' train at a lower rate than the usual charge, and

stipulated to assume the risk of transportation, and accompanied and had them

in charge during the transportation, it was held that there had been no complete

delivery to the company, and that they were only liable for gross or wilful mis-

conduct, lb. And the same rule was adopted in Goldey v. Pennsylvania Rail-

way, 3 Penn. St. 242.

'»' 17 & 18 Vict., ch. 31, § 7.
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of Exchequer
"

it was decided, on solemn argument, that a notice

of the company, assented to by the consignee, and which by conse-

quence became a contract, that in regard to live stock they would

not be liable for any injury or damage howsoever caused, was a

reasonable contract, and excused the company for a loss, occurring
from a defect in the box in which a horse was carried, this defect

not being known to the servant who put it to the use where the

damage occurred. But in the same case in the Exchequer

Chamber,^^ upon great consideration, it was held that such a con-

tract was unreasonable, within the statute requiring the court to

determine the question of the reasonableness of contracts by
carriers for exemption from responsibility ;

and that it was there-

fore void under the statute, and that it did not protect the company
from liability in respect of the defect in the truck.

6. But that a carrier by steamboat or railway, or indeed, in

any other mode, should be allowed to stipulate for exemption
from insurance of the goods, or else demand a premium and

specification, as in other cases of insurance, seems highly just and

reasonable.^**

7. In DufFv. Budd,^* the carrier was held liable for delivering
a box to a wrong person, notwithstanding a notice that he would

not be liable for parcels of that description, the judge directing

the jury that the carriers' negligence had been such as to render

it unnecessary to consider the question of the notice, and the full

bench, on argument, refused a new trial.

8. And in Garnet v. Willan,^^ where the carrier delivered the

parcel to another line of carriers, and it was lost before it reached

its destination, it was held, notwithstanding a similar notice, the

first carrier was liable. In both these cases the carrier was held

liable as for gross negligence. And Beck v, Evans ^^ was decided

upon the same ground, and involves the very same point.

'* McManus p. Lancashire Railw., 2 II. & N. 693.
" 4 II. & N. 327. It is here said the statute is to be construed with reference

to the state of the law relating to carriers at the time it was passed.
" 3 Brod. & King. 177.
" 6 Bam. & Aid. 53. And in such case the jury having found that the risk

was increased by the change of carriers, the first carrier is liable, even where he

was deceived as to the value of the parcel. Sleat v. Fagg, 5 B. & Aid. 342
;

post, pi. 10, n. 19.

'• 16 East, 244. Smith v. Home, 8 Taunt. 144, is to the same effect. So
also is Reno r. Uogan, 12 B. Monroe, 63.
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9. In Bodenham v. Bennett,^" it was held that such notices

are only intended to exempt carriers from extraordinary events,

and in the language of Baron Wood^
" were not meant to exempt

from due and ordinary care."

10. In Batson v. Donovan,^^ Be%t^ J., said,
" The only effect of

the notice is that employers are informed that carriers will not be

insurers of goods above a certain value, unless paid a reasonable

premium of insurance." And the learned judge insists with great

earnestness that the carrier and his servants must, in cases of this

kind, notwithstanding the notice, assented to by the owner of the

goods,
" take the same care of them that a prudent man would

take of his own property," which seems just and reasonable. But

the majority of the court held in this case (^Best^ J., dissentiente ^ ,

that the plaintiff, by delivering a box containing bills, checks, and

notes, to the value of £4,072, without intimating that the contents

were valuable, when he knew that the carrier expected a premium
for insurance in such cases, was guilty of such fraud and decep-

tion as to preclude a recovery, except for such gross neglect as

would be reprehensible if the parcel had been of less value than

£5, the limit named in the carrier's notice. And we see no reason

to question the soundness of the grounds upon which the case is

put,^® and it seems to us entirely consistent with the general views

assumed by Best, J.

" 4 Price, 31. Birkett v. Willan, 2 B. & Aid. 356, is decided upon the

authority of Bodenham v. Bennett, ai^d holds that such notice, assented to by the

owner of the goods, will not excuse the carrier for gross negligence.
'8 4 Bam. & Aid. 21.

"
Seeposf, § 185, and cases cited.

Some of the early cases do not seem to regard a deception in reference to the

contents of a parcel delivered to a carrier, as excusing the carrier from his com-

mon-law liability of insurer, there being no notice from the carrier in regard to

being informed of the contents of valuable parcels. Kenrig v. Eggleston,

AlejTi, 93. So in the case from 1 Ventris, 238, cited by Lord Mamfield, in

Gibbon ». Paynton, 4 Burrow, 2298. But his lordship, who saw through all dis-

guises, dissents emphatically from any such rule of responsibility, and indorses

the case of Tyly r. Morrice, Carthew, 485, as "
being determined on the true

principle that the carrier was liable only for what he yiasfairly told
of.''''

In this last case two bags were delivered to the carrier sealed up, said to con-

tain £200, and receipted accordingly, with a promise to deliver to T. Davis, he

to pay 10*. per cent for carriage and risk. The carrier was robbed, and the

chief justice was of opinion the plaintiff should only recover for £200, the under-

taking being for £200, and the reward only for that sum. And "since the plain-

tiff had taken this course to defraud the carrier of his reward, he had thereby
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11. Tlie general rule of law upon this point is well stated by
Baron Parke."^ " The weight of authority seems to be in favor of

the doctrine, that in order to render the carrier liable, after such

a notice, it is not necessary to prove a total abandonment of that

character, or an act of wilful misconduct, but that it is enough to

pvove an act of ordinary negligence, gross negligence in the sense

in which it has been understood in the last-mentioned cases

[Batson v. Donovan, and Duff v. Budd]. And the effect of such

notice is, that the carrier will not be responsible, at all events,

unless he is paid a premium,— but still he undertakes to carry,

and is therefore bound to use ordinary care in the custody of the

goods, and their conveyance to and delivery at their place of

destination, and in providing proper vehicles for their carriage.

And after such notice it may be that the burden of proof of damage
or loss by want of such care would lie upon the plaintiff."

12. This seems to be placing the effect of such notices upon a

reasonable basis, and most of the American cases will be found

to have adopted, in the main, similar views. Tlie United States

Supreme Court, in a case^^ of great importance, assume this

barred himself of that remedy which is founded only on the reward.'''' And we do

not see why this old rule, from Carthew, adopted by Lord Mansfield, in his opin-

ion in this case (Gibbon r. Faynton), does not contain the essence of the law

upon this point at the present time.

The case of Gibbon v. Paynton was that of £100 in gold, put in an old nail-

bag, and that filled with hay to give it a mean appearance, and no intimation

given to the carrier of its value
;
the bag and hay arrived safe, but the money

was gone. The jury found a verdict for defendant, and the court unanimously
denied a new trial.

«
Wyld V. Pickford, 8 M. & W. 443 ;

Hall v. Cheney, 36 N. H. 26.

»' New Jersey Steam Nav. Co. e. Merchants' Bank, 6 How. U. S. 344. This

was a case as before stated where an express carrier, by special contract with the

company, was allowed to carry a certain crate upon their boats, under the care

and oversight of the expressman, with the express stipulation that all persons

delivering parcels, to be carried by express, should be furnished with the fol-

lowing notice, annexed to the receipt or bill of lading executed for the goods ;

and that it should also be annexed to his advertisements, published in the public

prints, or elsewhere :
" Take notice, William F. Harnden is alone responsible

for the loss or injury of any articles or property committed to his care, nor is any
risk assumed by, nor can any be attached to, the proprietors of the steamboats

in which his crate may be and is transported, in respect to it, or its contents, at

any time."

Mr. Hamdcn collected $20,000 in specie, in the city of New York, for the

Merchants' Bank, Boston, and was transporting it to the bank, on board

the Lexingtqn, one of the company's boats, at the time it was burned in the
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ground, in terras. The opinion of Mr. Justice Nelson is worthy
of consideration upon this point.

Sound, through the gross mismanagement of the company's agent, and the specie

lost.

Mr. Justice Nelson, in giving the opinion of the court, said,
" The special

agreement in this case under which the goods were shipped, provided, that they
should be conveyed at the risk of Hamden, and that the respondents were not

to be responsible to him, or to his employers, in any event, for loss or damage.
The language is general and broad, and might very well comprehend every de-

scription of risk incident to the shipment. But we think it would be going
further than the intent of the parties, upon any fair and reasonable construction

of the agreement, were we to regard it as stipulating for wilful misconduct, gross

negligence, or want of ordinary care, either in the sea-worthiness of the vessel,

her proper equipment and furniture, or in her management by the master and

hands. This is the utmost effect that was given to a general notice, both in

England and in this country, when allowed to restrict the carrier's liability, al-

though as broad and absolute in its terms as the special agreement before us

(Story on Bailments, § 570) ;
nor was it allowed to exempt him from accounta-

bility for losses occasioned by a defect in the vehicle or mode of conveyance
used in the transportation. Although he was allowed to exempt himself from

losses arising out of events and accidents against which he was a sort of insurer,

yet, inasmuch as he had undertaken to carry the goods from one place to

another, he was deemed to have incurred the same degree of responsibility

as that which attaches to a private person engaged casually in the like occu-

pation, and was therefore bound to use ordinary care in the custody of the

goods, and in their delivery, and to provide proper vehicles and means of

conveyance for their transportation. This rule, we think, should govern the

construction of the agreement in question."

The same view is adopted in the following cases : Clark v. Faxton, 21 Wend.

153; Dorr v. N. J. Steam Nav. Co., 4 Sandf. 136; Parsons v. Monteath, 13

Barb. 353; Stoddard v. The Long Island Railw., 5 Sandf, 180; Fish t'. Chap-

man, 2 Kelly, 349. Most of the American cases have maintained the principle,

that a carrier cannot, by special notices, brought to the knowledge of the owner

of the goods, or by contract even, exempt himself from the duty to exercise

ordinary care and prudence in the transportation of freight and baggage. Sager
V. Portsmouth, S. P., & E. Railw., 31 Maine, 228; Camden & Amboy Railw.

V. Bauldauff, 16 Penn. St. 67
; Laing v. Colder, 8 Penn. St. 479

; Bingham v.

Rogers, 6 Watts & Serg. 495, 500.

The case of Camden & Amboy Railw. v. Bauldauff, was that of a German,
who could not read English. The railway advertised that they would carry fifty

pounds baggage for each passenger, and that passengers are "
expressly pro-

hibited from taking any thing, as baggage, but their wearing apparel, which will

be at the risk of the owner." The plaintiff had, in a trunk with his ordinary

baggage, two thousand one hundred and one five-franc pieces. He paid for extra

weight, and gave it in charge of the proper servant of the railway. The trunk

was lost.

The court held the company liable on two grounds : 1. They have failed to
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13. But some of the later English cases, before the late statute,

the Railway and Canal Traffic Act of 1854,^ had departed es-

show the manner of the loss, and the law presumes negligence, from the loss.

2. They have failed to show that the contents of their notice came to the knowl-

edge of the plaintiff, which leaves them liable, as insurers, at common law.

In giving judgment, the court, Rogers, J., say,
'*
They undertake to carry for

hire, and by the verj- nature of their emplo^-ment, to bestow, for the preservation

of the goods, at least the ordinarj' care of a bailee for hire. From this duty, I

have no hesitation in saying, they cannot discharge themselves, even by a special

agreement with the owner. Such a stipulation would be void, being against the

policy of the law. There is no principle in the law better settled than that,

whatever has an obvious tendency to encourage guilty negligence, fraud, or

crime, is contrary to public policy. Such, in the very nature of things, would

be the consequence of allowing the common carrier to throw off the obligation

which the law imposes upon him, of taking at least ordinary care of the baggage,
or other goods, of a passenger. Under such a regulation, no man's property
would be safe. Cole r. Goodwin, 19 Wend. 251

;
Atwood r. The Reliance Co.,

9 Watta, 87."

And in The Penn. Railw. r. McCloskey, 23 Penn. St. 626, 632, the court say,

in giving judgment :
"
Assuming that a public company of carriers may contract

for other exemption from liability, than those allowed by law, still such a contract

will not exempt from liability for gross negligence." And in Baker r. Brinson,

9 Rich. 201, it is decided, that where a carrier limits his liability, by special con-

tract, the onus is upon him to show that the loss is within the exception, and that

he was guilty of no negligence. See also, to same effect, Graham & Co. v.

Davis, 4 Ohio (N. S.) 362, So also Baldwin v. CoUins, 9 Rob. (Louis.) 478
;

Newstadt v. Adams, 5 Duer, 43.

"
Post, §§ 178, 186, and notes.

In Austin r. The Manchester, S. & L. Railw., 10 C. B. 464; 8. c. 11 Eng.
L. & Eq. 506, the defendants let their trucks to the plaintiff, for the conveyance
of certain horses by the defendants' engines along their railway, and delivered to

the plaintiff a ticket, or notice, to the effect,
" that the charge was for the use

of the carriages and the locomotive power only, and that the plaintiffs were to

see to the sufficiency of the carriages, before they allowed their horses or live

stock to be placed therein, that the defendants would not be responsible for any

alleged defects in their carriages, unless complaint was made at the time of

booking, or before the same left the station, nor for any damages, however

caused, to horses," &c. It was held that the plaintiff could not recover for

damage done to his horses, in the transportation, through the breaking of an

axle-tree, which was attributable to the culpable negligence of the company's .

servants.

Cresstodl, J., in delivering judgment, said,
*' In the largest sense those words

might exonerate the company for damage done wilfully, a sense in which it was

not contended they were used in the contract ; but giving them the most limited

meaning, they must apply to all risks of whatever kind, and however arising, to

be encountered in the course of the journey, one of which is undoubtedly the risk

of a wheel taking fire, owing to neglect to grease it. Whether that is called
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sentially from the basis, upon which the earlier cases, in regard to

notices, in that country, rested.

negligence mei'ely, or gross negligence, or culpable negligence, or whatever

other epithet may be applied to it, we think it is within the exemption from

responsibility provided by the contract."

It was held, too, in Chippendale r. The Lane. & Yorkshire Railw., 7 Eng. L.

& Eq. 395; s. c. 15 Jur. 1106, that in a case where the owner of cattle trans-

ported on defendants' railway, saw them put in the carriages, and signed a

ticket, with this condition annexed, "The owner undertaking all risks of con-

veyance whatever," that there was no implied stipulation that the carriage should

be fit for the conveyance of the cattle. And in Carr v. Same defendants, 7 Exch.

707
;

s. c. 14 Eng. L. & Eq. 340, upon a similar contract, where plaintiff's horse

was injured, by the horse-box being propelled against some trucks, through the

gross negligence of the company, it was held (^Platt, B., hesitante), that the com-

pany were not responsible.

The grounds of the decision are stated very fully in the opinion of Parke, B. :

" The jury have found that the defendants have been guilty of gross negligence
and that must be taken as a fact. In my opinion the owner of the horse has

taken upon himself the risk of conveyance, the railway company being bound

merely to find carriages and propelling power ;
the terms of the contract appear

to me to show this. The company say they will not be responsible for any

injury or damage (howsoever caused) occurring to live stock of any description,

travelling upon their railway. This, then, is a contract by virtue of which the

plaintiff is to stand the risk of accident or injury, and certainly, when we look at

the nature of the things conveyed, there is nothing unreasonable in the arrange-
ment. In the case of Austin v. The Manchester, Sheffield, & Lincolnshire

Railw. Company, 17 Q. B. 600; s. c. 5 Eng. L. & Eq. 329, the language of the

contract was different from the present, but not to any great extent. [His lord-

ship stated the case.] In that case, the accident was occasioned by the wheels

not being properly greased ;
in the present case, the carriage that contained the

plaintiff's horse was driven against another carriage. We ought not to fritter

away the meaning of contracts merely for the purpose of making men careful.

That is a matter that we are not bound to correct. The legislature may, if they

please, put a stop to contracts of this kind, but we have nothing to do with them

except to interpret them when they are made." But the opinion of Baron Piatt

seems to us far more consonant with reason and justice, and with the principle of

the decided cases, both English and American. The learned Baron says, "The
declaration states that the defendants were guilty of gross negligence, and that

fact was proved. The gravamen of the charge is the gross negligence. [His

Lordship read the notice.] Now, undoubtedly, since the establishment of rail-

ways, new subjects of conveyance have arisen. Formerly, horses were seldom

carried, but now they are ordinarily conveyed by the trains. It is therefore said

that new stipulations are necessary to guard carriers from the risks which are

incidental to this new mode of conveyance. It is suggested that the animal may
be alarmed by the noise of the engine, by the speed of the carriages, and by
various other causes, and that, unless we take upon ourselves the office of legis-

lation, this ticket absolves the carriers from all responsibility. I own I am startled



§ 178. NOTICE, OB EXPRESS CONTRACT. 105

14. We have arrauged these cases in a note^ at the end of

this section, as a remarkable illustration of the tendency of

at such a proposition, and considering the high authority by which it is supported,

I feel I ought to doubt and to distrust my own opinion. But I am bound to

say, that I am not satisfied that the language of this ticket absolves the railway

company from all liability for damage. I cannot help thinking that the owner of

the goods never dreamed of such a thing when he signed this contract. In truth,

this accident had nothing to do with the conveyance of the horse. The accidents

referred to are those which occurred whilst the article is in a state of locomotion.

The case of gross negligence, as it seems to me, is not pointed at by this con-

tract." And in McManus v. Lancashire & Yorkshire Railw., 2 II. & N. 593;

8. 0. 30 Law Times, 321, the same rule is maintained as in Chippendale v. Lond.

& Yorkshire Railw., so late as Januarj*, 1858.

In the late case of Wise r. The Great Western Railw., 30 Eng. L. & Eq. 574
;

8. c. 1 II. & N. 63, where a horse was delivered to defendants to be carried to

W., and the person delivering it signed a writing, agreeing to abide by a notice

contained in it, that the directors would not be answerable for damage done to

any horses conveyed by the railway, and the horse reached the station at W.
safely, but the company's servants either did not notice it, or forgot that the horse

had arrived, and upon the plaintifTs calling for it the next day it was discovered

in a horse-bo.x on the siding, anil found to have sustained serious injury from cold,

and remaining in a confined position all night ; held, that the company were pro-

tected under the statute by the signed contract. And it would seem that in such

case the company would not be liable independent of the contract, the first fault

being plaintifTs not being there to receive the horse upon its arrival at the sta-

tion. See atUe, § 175.

It does not seem to be regarded as important aside from the statute that the

owner of the goods should sign any writing, or indeed that he should even receive

a printed ticket, on notice of terms of carriage ; but if he is in any way made

aware of the terms upon which the carrier expects to receive his goods, and con-

sents to deliver them without the carrier, or some one authorized to act upon his

behalf, distinctly receding from the tcnns of the notice, he is bound by it. The

York, Newcastle, & Berw. Railw. v. Crisp, 14 C. B. 527 ; 8. c. 25 Eng. L. & Eq.
896. In the case ofWalker v. The York & North M. Railw. Co., 2 El. & Bl. 750

;

8. c. 22 Eng. L. & Eq. 315, the owner of the goods distinctly informed the station-

agent that the company's notice was not binding upon hun. Yet inasmuch as the

notice itself stated that neither the station-clerk nor other servants of the com-

pany had any authority to alter or vary the terms of the notice, the court held

the plaintiff bound by these terms, one of which was, that tiie company were not

to be responsible for the delivery of fish in any certain or reasonable time, nor

in time for any market, nor for any loss or damage arising from any delay or

stoppage, &c.

The learned judge, at the trial, told the jury that if the plaintiff had been

served with the notice, and afler»vards forwarded the fish, they ought to infer an

agreement on his part to be bound by the terms of the notice, unless there ap-

peared an unambiguous refusal on his part to be bound by the notice, and an

ac(|uiescence by the company in that refusal. It was held by the full bench, that
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judicial administration to bewilder and to delude the wisest and

the most profound, wlien they suffer themselves to be seduced into

the belief that it is safe to follow any theory or abstraction, how-

ever specious, a moment longer than its results commend them-

selves to our sense of justice, certainly after they begin most

unequivocally to excite sentiments of a more painful character, as

many of the English decisions upon the subject of carriers' exemp-
tion from liability, even for gross neglect and wilful misconduct,

could scarcely fail to do, when it was borne in mind tliat the entire

business population of the realm almost was at the mercy of these

same carriers. It is surely not to be regarded as matter of sur-

prise, that the legislature felt compelled to interfere, to restore

something of the reasonable responsibility of common carriers.^

the direction was right. See also Morville v. Great Northern Railw., 10 Eng.
L. & Eq. 366; WiUoughby v. Horridge, 12 C. B. 742; s. c. 16 Eng. L. & Eq.
437

;
Crouch r. London & Northwestern Railw., 7 Exch. 705.

And the case of Fowles v. The Great Western Railw. Co., 7 Exch. 699
;

s. c.

16 Eng. L. & Eq. 531, although determined upon a question of variance, clearly

assumes the ground that a carrier's notice will exonerate him from his general

obligation. York, Newcastle, & Berw. Railw. v. Crisp, 14 C. B. 527
;

s. c. 25

Eng. L. & Eq. 396.

But the case of Hearn r. The London & S. W. Railw., 10 Exch. 793; s.

0. 29 Eng. L. & Eq. 494 seems to manifest, in some respects, a disposi-

tion in the English courts to hold common carriers to something like reasonable

accountability, which some of the former cases had apparently regarded as nearly

hopeless, under their most extraordinary notices. But we shall refer to this case

more at length under § 185, where the present state of the English law is stated,

!Many of the later cases in this country seem still disposed to hold the carrier

to his common-law responsibility, unless he show a special contract to exonerate

him from it, or a notice brought home to the owner of the goods, and assented to

by him. Ante, § 177, n. 3
; § 178, n. 21

;
and even in that case he is still respon-

sible for ordinary care.

And if a loss occur in a case where the carrier is exempted, by special contract,

from certain risks, the burden of proof is upon the carrier to show that the loss

occurred in consequence of such excepted risks. Davidson r. Graham, 2 Ohio

N. S. 131. See also Slocum r. Fairchild. 7 Hill, 292; Whiteside v. Russell, 8

Watts «& S. 44
;
Baker r. Brinson, 9 Rich. 201. See also Berry r. Cooper, 28

Ga. 543.

But it was held, that where gold dust was received on board a steamboat, with

express notice from the clerk of the boat that he would receive it only upon
condition that no charge was to be made and no responsibility incurred,

and the dust was stolen from the boat without any negligence on the part of the

officers of the boat, the owners were not liable. Fay r. Steamer New.World, 1

Cal. 348.
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The carrier is bound to carry safely, and if he fail to do so the

burden is upon him to show a valid excuse. But if the contract

of affreightment provide that such carrier shall not be liable for

unavoidable damages of navigation, this has been construed to

mean unavoidable by them, with the exercise of all the precaution,

care, and skill, which the law demands of common carriers.^ If

the accident fell upon them without any previous fault of theirs,

but in consequence of the vessel and crew proving deficient, after

they had done all in their power, it is here said the defendants

should be as free from liability as from fault. But common
carriers should see to it that they have a sufficient boat and crew,

and the fact it proves otherwise would seem to charge them with

fault. But a loss by collision is covered by the exception in the

bill of lading,
" unavoidable dangers of the river navigation," if

the carrier was without fault, although the collision was caused by
the negligence of those navigating the other vessel. Under the

late English Railway and Canal Traffic Act, if the carrier refuse to

receive the goods, unless the owner assent to certain conditions

which the judge trying the case considers reasonable, and the

goods are left on these conditions, the carrier is not liable as a

common carrier, but only upon the special undertaking.^*

15. In a recent case ^ before the United States Supreme Court,
it was held that carriers may, by express contract with the owner,
limit or qualify their common-law responsibility, provided such

contract do not attempt to cover losses by negligence or miscon-

duct. Thus where the bill of lading exempted the carriers from

responsibility for loss by fire, and the goods were destroyed by
fire without the fault of the carriers, they were held excused.'^

16. The Act of Congreafs of 3d March, 1851, exempts the owners

of vessels from responsibility for losses by fire caused by the negli-

gence of their officers or agents, in which the owners had no direct

participation. The proviso to this act allowing parties to contract

in regard to the responsibility of such owners, refers to express
contracts.^ A local custom that ship-owners shall be responsible

"
Hayes ». Kennedy, 3 Grant, 351

; s. c. 41 Penn. St. 378. The meaning of

the terms " act of God," " inevitable accident,'* &c., are here discussed.
•* White c. Great Western Railw., 40 Eng. L. & £q. 255; 8. c. 2 C. B.

(N. S.) 7.

» York Co. c. Central Railw., 3 Wallace, 107.
" Walker r. Transportation Co., 3 Wallace, 160.
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in such cases for the negligence of their officers and agents is not

a good custom, being directly opposed to the statute.^

SECTION XIII.

Notices as to Ordinary and Extraordinary Responsibility of
Carriers,

1. American tcriters and cases adopt this dis- I 7. Unreasonable conditions stated.

tinction. I 8. Cannot claim exemptionfivm all respon-

2. The English cases do not seem to recognize sibility, ^-c.

it.
I

9. Same point further illustrated.

8. The question often reused under English

statute.

4. Held reasonable to claim exemptionftrom

risk in transporting fi-esh fish.

5. So in carrying dogs and horses may re-

quire value to be stated.

6. How limitation must be claimed and se-

cured.

10. Case of injuring cattle by carrying be-

yond the station.

11. Exception of one risk cannot cover an-

other.

12. Carrier always responsible for negli-

gence.

§ 179. 1. Many of the American writers, and some of the Ameri-

can courts, point to a distinction between notices of carriers, which

propose to exonerate the carrier from all liability, even for gross

neglect and possibly for positive misfeasance and wrong, and such

as have reference only to exemption from that extraordinary

responsibility imposed by the common law, by which they become

insurers.^ This distinction is pointed out by Prof. Greenleaf,^

' Farmers' & Mechanics' Bank r. Chaniplain Transportation Co., 23 Yt. 186-

206, adopts the following language upon this subject :
" But we regard it as well

settled, that the carrier may, by general notice, brought home to the owner of

the things delivered for carriage, limit his responsibility for carrying certain

commodities beyond the line of his general business, or he may make his respon-

sibility dependent upon certain conditions, as having notice of the kind and

quantity of the things deposited for carriage, and a certain reasonable rate of

premium for the insurance paid, beyond the mere expense of carriage."
* 2 Greenl. Ev. § 215, where the author seems to put forth substantially the

same view, "It is now well settled that a common carrier may qualify his

liability, by a general notice to all who may employ him, of any reasonable

requisition to be observed on their part, in regard to the manner of deliver}- and

entry of parcels, and the information to be given to him of their contents, the

rates of freight, and the like
; as, for example, that he will not be responsible for

goods above the value of a certain sum, unless they are entered as such, and paid
for accordingly. But the right of a common carrier, by a general notice to limit.
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and adopted by Mr. Angell in his treatise on Carriers.^ And
Prof. Parsons, in his treatise upon Contracts, has an elaborate and

learned note upon the subject, in which he adopts fully the dis-

tinction, and arrives at the same conclusion hero suggested.*

2. But the EAglish cases do not seem to have brought out this

distinction so clearly as the American writers upon this subject.

It seems to be supposed, by many of the English judges, and some

of the late English cases seem to go that length, under their late

statutes (which we have referred to, §§ 178, 185), that there is

no positive objection to recognize the right of a common carrier to

stipulate for exemption from all liability, even for gross neglect, or

positive misfeasance.*

3. Under the more recent English statute,^ requiring carriers

to annex only reasonable conditions to notices or special contracts

connected with their transportation, the question has very often

arisen of late, and the distinction between ordinary and extraor-

dinary hazards has been often alluded to in discussing questions
under that statute.

4. Thus a contract to transport fresh fish was held to involve

such extraordinary risks that the carrier might reasonably annex

restrict, or avoid the liability devolved upon him by the common law on the

most salutarj' grounds of public policy, has been denied in several of the Amer-
ican courts, after the most elaborate consideration."

'
Angell on Carriers, § 245.

* 1 Parsons on Contracts, 711, n. (A.)
'
Maving r. Todd, 1 Starkie, 72. This was a case where the goods, while

upon the premises and in the care of the carrier, had been destroyed by an acci-

dental fire. It appearing that the carrier had so limited his responsibility that

it did not extend to loss by fire, Holroyd submitted whether defendants could

exclude their responsibility altogether. This was going further than had been

done in the case of carriers who had only limited their responsibility to a certain

amount. Lord Ellenborough, Ch. J.,
" Since they can limit it to a particular

sum, I think they may exclude it altogether, and that they may say we will have

nothing to do with fire." Leeson v. Holt, 1 Starkie, 186, is similar. This was
where the carrier had given notice that tlie species of goods for which the suit

was brought would be "
entirely at the risk of the owners, as to damage, break-

age, &c. Lord Ellenborough, Ch. J., said, in summing up to the jury,
" In the

present case they (the carriers) seem to have excluded all responsibility whatso-

ever, so that under the terms of the present notice, if a servant of the carrier

had, in the most wilful and wanton manner, destroyed the furniture intrusted to

him, the principal would not have been liable." See Phillips v. Edwards, 3 H.
& N. 813.

« 17 & 18 Vict. c. 31, § 7.
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a condition relieving him from all responsibility in consequence of

any delay in the arrival of the trains and consequent loss of

market, unless it arose from his own gross negligence."

5. And it has often been held that carriers might reasonably
limit the extent of their responsibility for the loss 6r injury of dogs
and horses on their trains, to a certain average and moderate

value, unless the value was declared and a premium for insurance

above the average value paid.^ The reasonableness of such a con-

dition is based somewhat upon the fanciful value often attached to

these animals.

6. But under the English statute® the carrier can only restrict'

his common-law responsibility by a reasonable limitation, which is

embraced in a written contract signed by the party interested, or

his agent, and such contract must either in itself, or by reference,

set out or embody the condition. A general notice only consented

to by tlie party would be valid for limiting the common-law lia-

bility of the carrier ; but it must under the statute be embodied in

a formal contract in writing, signed by the owner or person de-

livering the goods, and must be decided to be reasonable by the

court.^

7. A condition exempting the carrier from all responsibility is

unreasonable, and so is a condition that the carrier shall not be

responsible for any damage unless pointed out at the time of de-

livery by the carrier.^*' The burden of showing the reasonableness

of a condition annexed to the carrier's undertaking rests upon such

carrier.^

8. It was held in one case,^^ that as carriers were bound to carry

' Beal r. Devon Railw. Co., 8 W, R. 651. It is here said, that in the case of

a carrier, gross negligence includes the want of that reasonable care, skill, and

expedition which may properly be expected from him. 8. c. 3 H. «fe C. 337, in

Exchequer Chamber.
® Harrison v. London, Brighton, & So. Coast Railw. Co., 2 B. & S. 122

;
s. c.

6 Jur. (N. S.) 954.
9 Peek V. North StaflFordshire Railw. Co., 9 Jur. (N. S.) 914; s. c. 10 Ho.

Lds. Cas., 473; Aldridge v. Great Western Railw. Co., 15 C. B. (N. S.) 582.

It is here held that a carrier is not to be regarded as a mere gratuitous bailee in

carrj'ing back vessels free of charge, by force of contract made at the time of

carrying them filled for pay.
'o

Lloyd V. Waterford & Limerick Railw. Co., 9 Law T. (N. S.) 89, 15 Ir.

Com. L. 37
; Allday r. Great Western Railw. Co., 11 Jur. (N. S.) 12.

" Garton v. Bristol & Exeter Railw. Co., 1 El., BL, & S. 112; s. c. 7 Jur.

(N. S.) 1234.
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for all who applied, and on reasonable terms, they could not make

a condition excusing them from all responsibility for packages in-

sufficiently packed.

9. So, also, a condition on cattle tickets, that the carrier shall

be free from all risk or responsibility with respect to any loss or

damage arising in the loading or unloading, or in the transit, from

any cause whatever, it being agreed that the animals are carried

at the owner's risk, and that ho is to see to the efficiency of the

wagon before the stock is placed therein, and complaint to bo

made in writing to the company's agent before the wagon leaves

the station, is neither just nor reasonable ;

^^ and such a special

contract cannot be maintained under the English statute, and it

would seem ought not to be regarded as fairly and freely en-

tered into by the owner, in the absence of all statutory pro-

vision.

10. Where cattle carried beyond the place of destination, and

being out of condition, are injured in the sense of that term, under

the English statute, and unquestionably so under the general

responsibility of the carrier, the carrier cannot excuse himself by a

general contract with the owner to be relieved from all responsi-

bility for damage in overcarriage, delay, or in the conveying or

delivery of said animals.^^

11. At the plaintiff's request, the employees of a railway com-

pany, contrary to their general instructions, attached his freight

car to a passenger train, he agreeing
" to run all risks." Owing

to an accident, occurring through the negligence of the company's

servants, and not, to any extent, caused by attaching the freight

car, the plaintiff received an injury and the company were held

responsible, the plaintiff's risk being assumed solely with reference

to the effects of attaching the freight car.^*

12. And where the defendants, carriers in India, contracted

with the government, by which troops were to be transported, but

their luggage, among which were plaintiff's goods, were to remain

in charge of a military guard, the company accepting no respon-

sibility, the goods were destroyed by the company's negligence,

and they were held responsible, as for a breach of duty, for any

'*
Gregory v. West Midland Railw. Co., 2 H. & C. 944; 8. c. 10 Jur. (N.

S.) 243.
"

Allday r. Great Western Railw. Co., 11 Jur. (N. S.) 12.

"
Lackawana, &c. Railw. v. Cheneworth, 62 Peon. St. 382.



112 COMMON CARRIERS. CH. XXVI.

loss occurring through their own negligence, while the goods were

in their possession.^^

SECTION XIV

Responsibility for Carriage beyond Company's Road.

1. English rule to hold first company liable

to the end of the route.

2. This rule not followed in the American

courts.

8. But company may undertake for whole

route.

4. This is presumed when they are connected

in business.

5. Case of refusal to pay charges demanded,

and return of goods before reasonable

time.

6. Carriers only responsiblefor safe carriage

and delivery to next carrier according

to ordinary usage.

7. Must follow special directions.

8. Makes no difference that part of line is

by boat and part by railway.

9. English rule as to implied contractfor
the entire route.

10. Receiving freightfor entire route binds to

that extent unless proof be given to rdnit

that implication.

§ 180. 1. The disposition of the English courts, since the estab-

lishment of railways, has seemed to be to regard parties who
receive goods, and book them for a certain destination, as carriers

throughout the entire route. ^ Since the first case which assumed

this position,^ there has not been manifested any disposition to re-

cede from it.^ And the English courts have extended the same

rule to carriers in England, in the direction of Scotland, where the

goods are received and booked for points beyond the limits of

England.'* And this rule has been carried so far in the English

courts that even where the loss is shown to have occurred upon
one of the subsequent roads in the route, it is held that the con-

tract is exclusively with the first company, and that there is no

right of action in favor of the owner against any of the subsequent

companies on the route.^ The same rule is adopted in regard to

" Martin v. Great Indian Pen. Railw., Law Rep. 3 Exch. 9.

*

Hodges on Raihvays, 615.

*
Muschamp v. Lancaster & Preston Railw., 8 M. & W. 421.

' Watson V. Ambergate, Not., & Boston Railw., 15 Jur. 448; s. c. 3 Eng.
L. & Eq. 497; Scotthorn r. South Staflfordshire Railw., 8 Exch. 341; s. c. 18

Eng. L. & Eq. 553; Wilson v. York, N., & B. Railw., 18 Eng. L. & Eq. 557.
* Crouch V. London & Northwestern Railw., 14 C. B. 255; s. c. 25 Eng. L.

& Eq. 287.
* Bristol & Exeter Railw. v. Collins, 7 Ho. Lds. Cas. 194; s. c, 5 Jur. (N.

S.) 1367. See^osf, n. 9.
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passenger baggage.^ It seems to us, that by reason of the pressure

of two questions in the case last named, the House of Lords, after

great labor and pains, have really escaped from a threatening

dilemma by falling into more difficulty and doubt, not to say con-

fusion, tlian either of the alternatives of the original dilemma pre-

sented. There was no difficulty in saying that an exemption from

responsibility for loss by fire, contained in a receipt-note given by
the first company, by fair construction extended to the entire

route, although contained only in the written contract with the

first company. But the Court of Queen's Bench and the Ex-

chequer Chamber differed upon this point. There would have

been more reason in saying, as the American courts do, that the

first company is not responsible for the miscarriage of the other

companies. But the court of last resort in England have now put
tlie crowning climax upon this rule, by saying that subsequent

companies are not responsible as carriers to the owner of the

goods. This is a rule which some of the learned judges dissent

from, and which others adopt upon the ground of the written con-

tract in this case ; and which we should expect would be ultimately

abandoned, as founded upon no fair principle of reason or justice.

But if the law of England is altered in this respect, it must be by

statute, as the House of Lords will not hear argument upon a

point once determined in that court. The difficulty seems to have

arisen out of the extreme views adopted there in Muschamp v.

Lancaster <fe Preston Railway.'^ And in a later case,' where oxen

were sent from the Craven Arms station on the Siirewsbury and

Hereford Railway to Birmingham, that company's line extending
to Shrewsbury, and the defendants' from that to Birmingham, the

plaintiflf's drover signed a way-bill containing the following con-

dition :
" For the convenience of the owner the company will

receive the charges payable to other companies for conveyance of

the cattle over their line of railway, but the company will not be

subject to liability for any loss, delay, default, or damage arising

on such other railway." One sum was charged for the carriage,

which was to be paid at Birmingham. The oxen were placed in

trucics belonging to the defendants, and on the arrival of the train

at Wolverhampton, on defendants' line, it was found that the

bottom of one of the trucks was broken, and one of the oxen

«
AiUe, § 175, n. 8.

' Coxon r. Great Western RaUw. Co., 6 H. & N. 274.

VOL, u, 8
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dead, and others injured. It was held that the contract was

so exclusively with the Shrewsbury and Hereford Company
for the entire journey that the defendants were not liable.

2. But this rule has been very seriously questioned in this

country. The general view of the American courts upon this sub-

ject is, that in the absence of special contract, the rule laid down

in the earlier English cases,^ that the carrier is only liable for the

extent of his own route, and for the safe storage and delivery to

the next carrier, is the more just and reasonable one, and this is

the doctrine which seems likely to prevail in this country, although
there is no doubt some argument to be drawn from convenience

in favor of the English rule.^

® Garside v. Trent & Mersey Navigation Co., 4 T. R. 581.
* Farmers' & Mechanics' Bank v. Champlain Transp. Co., 16 Vt. 52

;
18 Vt.

131
;
23 Vt. 186-; Van Santvoord v. St. John, 6 Hill (N. Y.), 158

;
Hood v. New

York & N. H, Railw., 22 Conn. 1
;

s. c. 22 Conn. 502
; Nutting v. Conn. R.

Railw., 1 Gray, 502; Jenneson v. Camden & Amb. Railw., Dist. Court Phil. 4

Am. Law Reg. 234. Stroud, J., in this last case, reviews all the cases upon
the subject, and concludes, that in this country the courts have held, that when

goods are delivered to a carrier marked for a particular place, but unaccompanied

by any other directions for their transportation and delivery, except such as might
be inferred from the marks themselves, the carrier is only bound to transport and

deliver them, according to the established usage of the business in which he is

engaged, whether that usage were known to the other party or not.

The learned judge, in delivering his opinion, said: "The only question is

whether this receipt contained an undertaking by the defendants to carry the

chest beyond the terminus of their line, or, rather, beyond the place named in

the receipt, the '
office of the defendants, in New York.'

"The language of the receipt is plain and positive, 'which we promise to

deliver at our office in New York, upon payment of freight therefor at the rate

of 26i cents per 100 lbs.' For what purpose the memorandum, ' to be shipped
for Camden, Ohio, from New York,' was made, we are not called upon to deter-

mine. We do determine that it did not enlarge the defendants' promise, as set

forth in the body of the instrument
;
that it does not import an agreement by the

defendants, that they would transport the chest to Camden, Ohio, and there de-

liver it to the plaintiff, which is the allegation in the declaration. It was admitted

by the plaintiff's counsel that the chest was safely carried to New York, that it

had been put in the way of transportation to its destination, by deliver}' to a

proper railway transportation company for that purpose, but what became of it

afterwards could not be ascertained.
"
Questions very similar to Ihat which has here arisen, have occurred several

times in England, and in some of our sister States, Muschamp v. The Lancaster

& Preston Junction Railw. Company, 8 Mees. & Wels. 421, was the case of a

parcel delivered at Lancaster, addressed to a place in Derbyshire, beyond the line

of the Lancaster and Preston Railway. Baron Eol/e, before whom the cause was
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3. There are many cases, where the American courts have held

the carrier liable beyond the limits of his own route, upon the

tried, told the jurj*, that a carrier who takes into his care a parcel directed to

a particular place, and docs not by positive agreement limit his responsibility to

a part only of the distance, undertakes primaJacie to carry the parcel to its desti-

nation, and that the rule was not varied by the fact that that place was beyond
the limits within which the carrier professed to carry. This ruling was sanctioned

by the court in banc.
" In a subsequent case, Watson r. The Ambergate, Nottingham, & Boston

Raihv. Company, 15 Jur. 448; 8. c. 3 Eng. L. & £q. 497, the decision in

Aluschamp v. The Lancaster, &c., was approved.
" In this country the courts have held, that when goods are delivered to a car-

rier, marked for a particular place, but unaccompanied by any other directions

for their transportation and delivery except such as might be inferred from the

marks themselves, the carrier is only bound to transport and deliver them accord-

ing to the established usage of the business in wliicb he is engaged, whether that

usage were known to the party from whom they were received or not. Van
Santvoortl v. St. John, 6 Hill (N. Y.), 157

;
Farmers' and Mechanics' Bank r.

Champlain Transportation Co., 18 Vt. 140, and 23 id. 209.
'* In Nutting v. Connecticut River Railroad Co., 1 Gray, 502, a receipt was

given of this description :
*

Northampton, Mass., received of E. Nutting for trans-

portation to New York, nine boxes planes, marked,' &c. Two of these boxes

were lost between Springfield, I^Iass., and New Haven, Conn., being beyond the

terminus of the defendants' road. No connection in business was shown to

exist between the defendants and the proprietors of the connecting road, nor was

pay taken for the transportation beyond Springfield, which was the terminus of

the defendants' road.
" The Supreme Court of Massachusetts held, that the true construction of this

contract was, that the goods should be safely carried to the terminus of the de-

fendants' road, and there delivered to the carriers on the connecting road, to be

forwarded to their proper destination. This decision was made upon a caae

stated. Muschamp v. Lancaster & Preston Junction Railw., 8 M. & W. 421, was

cited on behalf of the plaintiff, but the court disapproved of that decision, and

held that, to bind a company under the circumstances of this case, the burden

was upon the plaintiff to show a special contract by the company to carry the

goods beyond the terminus of its own railway. There is another case which was

cited, on the argument before us, by the counsel of the defendant. In this it

was decided by a divided court, that, where a passenger paid the fare to a point

several miles beyond the terminus of the defendants' railroad, receiving from the

conductor of the cars a ticket in this forjn :
* New Haven and Northampton Com-

pany
— Conductor's Ticket— New Haven to CoUinsville by stage from Farm-

ington,'
— the company was not responsible for any injury sustained by the

passenger on the stage road between Farmington and CoUinsville. The case was

tried twice. A new trial was granted after the first trial, on a ground corre-

sponding with that taken in Nutting r. The Connecticut River Railroad Com-

pany, 1 Gray, 602 ; but, after the second trial, in which the verdict was, as it had

been on the first, for the plaintiiT, the court, in setting aside the second verdict,
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ground of a special undertaking, either express or implied, but

whether any such contract exists is regarded as a matter to be

rested it^ opinion on the ground that the conductor had no authority to bind the

company to carry beyond the limits of its railway, because the comppny itself

could not make any such binding contract. Hood v. N. Y. & N. H. Railroad

Co., 22 Conn. 1, 502.
" The case before us does not require, in support of the conclusion to which

we have come, the adoption of the rulings in any of the cases in our sister States

which have been referred to. The nonsuit on the trial was placed distinctly upon
the principle that the evidence did not support the declaration

;
that the alegata

and probata did not agree. The declaration alleged that the goods were to be

carried from Burlington, New Jersey, to Camden, Ohio
; whereas the receipt was

express, that they were to be delivered at the company's office at New York,
and the charge of freight was to New York only, and not beyond."

In the case of United States Express Company r. Rush, 24 Ind. 403, the plain-

tiffs in error received a package of money to be carried to a point beyond their

route. They carried it to the point on their route nearest the point of destination,

and delivered it to"Winslow's Express,'' the usual communication from that

point to the place of destination, and the package was lost while in their custody.
The plaintiffs' receipt for the package specified that they undertook to forward

the package to the point nearest its destination reached by that company, and tlut

they should be held liable as forwarders only. It was held, the plaintiffs might
become liable as common carriers without compliance with the statute declaring

express companies conmion carriers, but that having done all which their contract

required they were not responsible further. "WTiere a ticket, sold by a railway

company to a point upon a connecting road, contained a printed stipulation that

in selling the company acted as agent only for roads beyond the terminus of their

own, and assumed no responsibility therefor, the company is not liable to a pas-

senger for the loss of baggage not occurring upon the line of their own road.

Penn. Cent. Railw. r. Schwarzenberger, 45 Penn. St. 208. See also Hunt r. N.

Y. & E. Railw., 1 Hilton, 228; DiUon v. Same, id. 231.

In the recent case of Converse v. Norwich & N. Y. Transportation Co., 33

Conn. 166, where the defendants received goods for transportation beyond their

own line, which was confined to the water, the goods being addressed to S., and

receipted by the defendants as "goods bound for S.," that point being reached

by railway, after the termination of defendants' line, there being a usage known

to the shipper, to carry through freight, at reduced prices, by virtue of an ar-

rangement for that purpose between the defendants and the railway company,
and the proceeds divided between the two companies in certain proportions, a

bill for the through freight being made out, and collected and receipted iqjt by
the railway company, at the place of delivery, it was decided that as there was no

unexplained evidence, that the defendants held themselves out as carriers through-

out the entire line to S., and no express contract to cany- to S., the defendants'

contract was performed on deliverv* to the railway company.
But in Peet r. Chicago & Northwestern Railw., 19 Wise. 118, where the defend-

ants, whose line terminated at Chicago, receipted for one hundred barrels of

floiu: at Neenah, on their own line,
" contract from Neenah to New York at $2.25
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determined from all the facts and attending circumstances of the

case, and will more generally be an inference for the jury than the

court, unless it depends upon the etfect of written stipulations,

and even then will often be affected more or less by attending facts

and circumstances.^^

4. The American cases upon the subject, with rare exceptions,

recognize the right of a railway company to enter into special con-

tracts to carry goods beyond the line of their own road. And
where different roads are united in one continuous route, such an

undertaking, in regard to merchandise received and booked for

any point upon the line of the connected companies, is almost

matter of course. It is, we think, the more general understanding

upon the subject, among business men and railways, their agents

and servants." And this is so, although the connection among

per bam>l," it was held that the contract was to deliver the flour in New York,

and the company were responsible as common carriers for the entire route.

And where separate companies are engaged in a common undertaking for the

transportation of freight over a long line, of which each associate forms a link,

giving through bills of lading and charging through freight, each will be liable as

a common carrier for the whole distance. Cin., Ham., & Day. Railw. v. Spratt,

2 Duvall, 4.

But where the receipt or bill of lading contains express notice that tlie first

company will not be responsible as carriers beyond their own line, the fact that it

extends to the entire route will not render them responsible as common carriers

beyond their own limits. Detroit & Milw. Railw. t. Farmers' Bank, 20 Wise. 122.

>« Wee*l V. Sar. & Sch. Railw., 19 Wend. 534
;
Bennett v. Filyaw, 1 Flor. 403.

The Laurens Railway Company gave receipts for cotton " to be delivered on pres-

entation of this receipt at Charleston.'' The cotton reached the terminus of the

Laurens Railway in safety, and there, without bulk being broken, was delivered

in the same cars to the Greenville & Columbia Railway to be carried on. It was

afterwards lost. Held, that the Laurens Railway Company were liable, their un-

dertaking being special to carry to Charleston. Kyle r. Laurens Railw., 10

Rich. (S. C.) 3«2. Sec Kreuder r. Woolcott, 1 Hilton, 223
;

111. Cent. Railw.

r. Copeland, 24 111. 332 ; Same r. Johnson, 34 111. 389.
"
Noyes v. Rut. & Bur. Railw., 27 Vt. 110 ; Wilcox v. Parmelee, 8 Sandf. 610

;

Ackley c. Kellogg, 8 Cowen, 223. Note of Editors to Am. Law Reg. 4 vol. 238,

d seq., where this subject is very elaborately and very satisfac-torily discussed.

See Bradford r. S. C. Railw., 7 Rich. 201
;
Mar. Mutual Ins. Co. r. Chase, 1 E.

D. Smith, 115; Mallory v. Bennett, id. 234.

In an English case, Collins r. The Bristol and Exeter Railw., 11 Exch.

790 ; 8.C. 36 Eng. L. & Ivj. 4«2, a carrier of goods had intrusted them to tlie

Great We.>stem liailw., to be carried from Bath to Torquay, To accomplish the

transit, the goods must pass over tliree railways, the defendants' company being

one, and the goods were burned upon their line. The receipt-note, or bill of
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such roads is only temporary, and merely incidental, for the con-

venience of transacting business, one road acting sometimes as

agent for other roads, by their procurement or adoption.^ And if

lading, given by the Great Western Railway, specified that the company were

not to be answerable for loss by fire. The carriage was paid for the whole dis-

tance to the Great Western Railway.
The defendants entered into a rule, at the trial, to take no advantage of the

action not being brought against the Great Western Railway.

Alderson, B., said, "We think the contract for the conveyance of the van of

furniture was one contract, and that it was made with the Great Western Com-

pany alone. They contracted, in express terms, upon the face of the receipt-note,

to carry the goods from Bath to Torquay. We think, therefore, there was a con-

tract by the Great Western Company to carrj- the goods the whole way to Tor-

quay, and, of course, the condition as to fire extends to and protects from such

loss, during the entire journey. And this is in exact conformity with the judg-
ment of this court, in Muschamp v. The Lancaster & Preston Junction Railw.

Company, which has been frequently confirmed and acted upon in all the courts

of Westminster Hall. We therefore think that no action is maintainable against

any of the companies, and a nonsuit ought to be entered." But this case is re-

versed in the Exchequer Chamber, 1 H. & N. 517
;
28 Law Times, 260; 8. c.

38 Eng. L. & Eq. 593. In the House of Lords it was held that the judgment of

the Court of Exchequer was right, and ought to have been affirmed. 5 H. & N.
969

;
5 Jur. (N. S.) 1367.

" Wilbert v. New York & Erie Railw., 2 Keman, 245, 255. In this case.

Hand, J., said,
*' There has been some question how far one railroad can be sued

for the negligence of another, where the transportation is continuous and entire

over their respective roads. See Weed v. Saratoga & Sch. Railw., 19 Wend.
534

;
St. John r. Van Santvoord, 25 id. 660

;
s. c. 6 HiU, 157

; Muschamp v.

Lancaster & Preston Junction Railw., 8 M. & W. 421
;
Crouch v. London & N.

W. Railw. Co., 14 C. B. 255; 1 Parsons on Cont. 686-87, and notes; Cliam-

pion V. Bostwick, 18 Wend. 175
;
Fromont v. Coupland, 2 Bing. 170

;
Russell ».

Austwick, 1 Sim. 52. In some of the cases above cited, the corporation to whom
the property was first delivered was held liable for the default of other corpora-

tions, over whose lines the property was or should have been carried, and where

a carrier is in the habit of receiving and forwarding goods directed to any par-

ticular place, an agreement on his part to take them has been presumed, but

where their operations are entirely disconnected there is no partnership. 6 Hill,

157. But in many cases in which different railroad corporations cannot be con-

sidered by the public strictly as partners, they may and often do act as agents of

each other."

In 23 Vt. 209, it was said,
" There has been an attempt to push one depart-

ment of the law of carriers into an absurd extreme, as it seems to us, by a mis-

application of this rule of the carrier being bound to make personal delivery.

That is, by holding the first carrier upon a route consisting of a succession of

carriers, liable for the safe delivery of all articles at their ultimate destination.

Muschamp v. The L. & P. Junction Railw. Co., 8 M. & W. 421, is the only

English case much relied upon in favor of any such proposition, and that case is.
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it be the usual course of the carrier's business to forward goods

beyond his route by sailing vessels, he is uot liable for not forward-

by the court, pat upon the ground of the particular contract in the case
;

and

also that * All con^-vniencc is in favor of such a rule/ and ' there is no authority

against it,' as said by Baron Rolfe, in giving judgment. St. John r. Van Sant-

Toord, 25 Wend. 660, assumed similar gn)tind.
" But this court, in this same case (16 Vt. 52), did not consider that decision

as sound law or good sense. And it has since been reversed in the Court of Errors.

Van Santvoord d. St. John, 6 Hill, 158. And this last decision is expressly recog-

nized by the court, 18 Vt. 131. Weed v. Saratoga & Sch. Ilailw. Co., lU Wend.

534, is considered by many as having adopted the same view of the subject. But

that case is readily reconciled with the general rule upon the subject, that each

carrier is only bound to the end of liis own route, and for a deliver)' to tlie next

carrier, by the consideration that in this case there was a kind of partnership con-

nection between the first company and the other companies, constituting the

entire route
;
and also that the first carriers took pay and gave a ticket through,

which is most relied upon by the court. But see opinion of Walworth, Ch.,

in Van Santvoord r. St. John, 6 Hill, 158. And in such cases, where the first

company gives a ticket and takes pay through, it may be fairly considered equiv-
alent to an undertaking to be responsible throughout the entire route. The

case of Bennett v. Filyaw, 1 Florida, 403, is referred to in Angell on Carriers,

§ 95, n. 1, as favoring this view of the subject.
'• The rule laid down in Garside v. Tr. & M. Nav. Co., 4 T. R. 581, that each

carrier, in the absence of special contract, is only liable for the extent of his own

route, and the safe storage and delivery to the next carrier, is undoubtedly the

better, the more just and rational, and the more generally recognized rule upon
the subject. Ackley r. Kellogg, 8 Cow. 223. This is the case of goods carried

by water from New York to Troy, to be put on board a canal boat at that jilace,

and forwarded to the north, and the goods were lost by the upsetting of the canal

boat, and the defendants were held not liable for the loss beyond their own route.

The cases all seem to regard this as the general rule upon the subject, with the

exception of those above referred to; one of which (8 M. & W. 421) considers it

chiefly a matter of fact, to be detennined by the jury as to the extent of the

undertaking ; one (25 Wend. 660) has been disregarded by this court, and re-

versed by their own Court of Errors (6 Hill, 158) ;
one (19 Wend. 534) is the

case of ticketing through upon connected lines
; and one (1 Florida, 403) I have

not seen." See also Nutting v. Conn. River Railw., 1 Gray, 502, and Elmore

V. Naugatuck Railw., 23 Conn. 457. One company, chartering one of their

boats to another company for a single trip, but retaining the ciiarge of it and of

navigating it, were held liable to a passenger for the loss of his baggage. Camp-
beU V. Perkins, 4 Selden, 430. In Foy r. Troy & Boston Railw., 24 Barb. 382,

it was held, that where goods were received by defendants at Troy, consigned to

a person at Burlington, Vermont, it will be understood, in the absence of any

proof to the contrarj*, as an undertaking to deliver the goods in the same con-

dition as when received at the place of destination. And it is said in this case,

that where property is so consigned, and is to pass over more than one road, that

it is not the duty of the owner, in case of injury to his goods, to inquire how
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ing a particular article by steam-vessel, unless the direction to do

so be clear and unambiguous.^*
5. In a very late case in the Court of Exchequer,^* the plaintiff

sent a parcel by defendants, to "
Reynolds, Plymouth," who took

it to the end of their route, and then passed it on by another rail-

way, as their agents, to the house of Reynolds, and demanded 28.

Sd. for its carriage. Payment of this sum was refused, and Is. Gd.

only offered. On the morning of the next day the parcel was re-

turned to London, and on that day the consignee sent to pay the

2«. Sd. under protest, and obtain the parcel. He then made search

for it in London and elsewhere, but it could not be found, and he

brought this action for a conversion. The jury found a tender of

the 2s. 3c?. and a demand of the parcel, in a reasonable time, and

that the parcel was returned to London before a reasonable time,

and a consequent conversion. It was held that the facts justified

the finding.

6. Express companies have generally been held responsible only

many different companies make up the line between the place of shipment and

"the place of delivery, or to determine, at his peril, which company was liable

for the injury. It is also said here, that if the company receiving freight for

transportation desires to limit its responsibility to injuries occurring upon its own

road, it should provide for such limitation in its contract. In a late English

case, Willey v. The West Cornwall Railw., 30 Law Times, 261, the same propo-
sitions are maintained as in the case last cited, with the exception of the one last

ruled, which did not arise. It is also said here, that the company are as much

bound by a contract to carrj' beyond their own route, where the transporta-

tion is partly by water, as if it were all by rail, and that the company cannot

defend upon the ground that a contract to carry beyond their own route is

ultra vires.

" Simkins r. Norwich and New London Steamboat Co., 11 Cush. 102.

" Crouch V. Great Western Railw., 2 H. & N. 491. It is here held, that if a

carrier contracts to carry goods to, and deliver them at a particular place, his duty

at that place is precisely the same, whether his own conveyance goes the entire

way, or stops short at an intermediate place, and the goods are conveyed by
another carrier

;
and the carrier, or his clerk, at the place of destination, is the

agent of the original carrier for all purposes connected with the conveyance and

delivery and dealing with the goods, as his own clerk would have been at the

place where his own conveyance stops. Ante, § 175, pi. 17.

Bramwell, B., who dissented from the decision in this case, says, in regard to

the case of Scotthom v. South Staffordshire Railw., 8 Exch. 341, post, § 181,

"I reserve to myself the right to question its correctness on a fitting occa-

sion."

Public policy in this country is unfavorable to an intermediate carriers as-

suming the character of forwarder. Ladue r. Griffith, 26 N. Y. 364.
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for the transportation to the end of their own line and careful

delivery to the next company upon the route most direct to the

destination of the parcel, with proper directions to the carriers to

whom the parcel is successively delivered. And it has been said

that where the goods, in such cases, are delivered to the carrier,

marked for a particular destination without any specific instruc-

tions in regard to the transportation more than what is to be

inferred from the marks on the package, the carrier is only bound

to transport and deliver them according to the established usage
of the business, whether that bo known to the consignor or not.

Consequently, where goods were sent from Detroit, by an express

company, to New York, and came into the hands of the defendants'

agents at Suspension Bridge, and were carried to Albany and

delivered to the Hudson River Railway, common carriers between

that city and New York, giving proper instructions to the latter

company, it was held that defendants were thereby exonerated from

further responsibility.^^

7. Where special directions are given to a carrier in regard to

the delivery of the goods, they must be followed, and if so, the

carrier is exonerated from further responsibility. And where

the company is accustomed to receive instructions as to goods

"
Hempstead r. New York Central Railw., 28 Barb. 485. And in the case

of McDonald v. Western Railw., 24 N. Y. 497, the rule of law is thus declared :

Where goods are shipped and must pass through the hands of several inter-

mediate carriers before reaching their destination, it is the duty of each to cany
to tlie end of his own route, and, except the last, to deliver to the next carrier,

and he will not excuse himself from responsibility by putting the goods in ware-

house without any effort to have them go forward to their ultimate destination.

And it is the duty of the owner of the goods to have them properly marked,
and to present them to the carrier or his proper servants for that purpose to

have them properly booked, and if by his negkvt in this respect a wrong delivery
and consequent loss occurs, without the fault of the carrier, the owner must bear

the loss. But if the wrong delivery, even in such case, is the fault of the carrier,

he is responsible, and cannot urge the default of the owner in defence, if not-

withstanding that he might have avoided the loss by proper diligence on his part.
The Huntress, Davies, 82.

And where, goods being consigned beyond the first carrier's line, on their

arrival at the termination of their line, the second carrier called for them, but

the first carrier not being then ready to attend to the delivery, it was arranged,
for the convenience of the parties, that the goods should remain in warehouse

until the next morning, and in the mean time they were destroyed by fire, it waa

held, that the first carrier's responsibility continued until actual delivery to the

next carrier. Fenner v. Buffalo, &c. Railw., 46 Barb. 103.
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to be carried beyond their own route, and the instructions

are not obeyed, the carrier is liable for any loss or damage.^^

8. And it makes no difference as we have seen that portions of

the route are by steamboat and other portions by land v/here no

railway exists. The English courts infer a contract to carry

through.^" And in such cases where there is an agreement be-

tween the railway and steamboat lines to run in connection and

divide the through freights, it was held both companies are jointly

liable for the entire route.^*

9. Where a package was delivered to the agent of two connecting

lines forming a continuous route, and the package was addressed to

a person at the end of the route, and the agent altered the address

so as to make it more obvious what course it was to be carried, as

by writing
" via Stafford

"
upon it, and delivered it to the first com-

pany on the route, it was held to be evidence of a contract by that

company to carry the entire route. ^^

10. The American rule in regard to an implied contract for the

entire route seems to be, that where the freight for the entire

route is reckoned in one sum, and a receipt given for the entire

route, it will be regarded as prima facie evidence of an undertaking

for the delivery at the ultimate destination of the goods. But

this presumption is rebutted by proof, that there is, in fact, no

partnership connection between the different companies, but only

one of mere agency for the convenience of the business, and that

this was known to the consignor, or might have been learned on

reasonable inquiry.^

'«
Michigan S. & N. Indiana Railw, v. Day, 20 El. 375. And in a later case,

Illinois Central Railw. v. Johnson, 34 111. 389, it was held, that railway com-

panies, receiving goods marked for places beyond their line, are impliedly bound

to see them carried to their destination, according to the English rule before

stated. Ante, n. 11.

"
Wilby r. West ComwaU Railw., 2 H. & N. 702.

>»
Hayes r. South Wales Railw. Co., 9 Ir. Com. L. 474.

»» Webber r. Great Western Railw. Co., 3 H. & C. 771.
*"

Angle V. Mississippi, &c. Railw. 9 Iowa, 487.
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SECTION XV.

Power of Company to Contract to Carry beyond its own Limits.

1. No doubt existed in regard to this power
until very recentltf.

2. Receiving freight across other lines and

giving ticket through.

8-6. Cases reviewed upon this point.

6. This may be shown by acts of com-

pany.

7. English courts hold company competent

to contract to carry through entire route

by sea and by land.

8. But this must be by express contract, ordi-

narity.

§ 181. 1. It was for many years regarded as perfectly settled

law, that a commou carrier, whicli was a corporatioii chartered for

purposes of transportation of goods and passengers between certain

points, might enter into a valid contract to carry goods delivered

to them for that purpose, beyond their own limits.^ Most of the

American cases do not regard tlie accepting a parcel, marked for a

destination beyond the terminus of the route of the first carrier,

ns prima facie evidence of an undertaking to carry through to that

point. But the English cases do so construe the implied duty

resulting from the receipt.^

2. But the cases, until a very recent one,^ do hold, that a rail-

way company may assume to carry goods to any point to which

their general business extends, whether within or without the

particular state or country of their locality.'* And it has generally

been considered, both in this country and in the English courts,

that receiving goods destined beyond the terminus of the particular

'

Ante, § 180, and cases there cited; Moore r. Michigan Central Railw., 3

Mich.. 23.
»
Ante, § 180, and notes

;
Fairchild v. Slocum, 19 Wend. 829.

» Hood V. New York & N. H. Railw., 22 Conn. 602. See Elmore v. Nauga-
tuck Railw., 23 Conn. 467. And in Naugatuck Railw. r. Waterbury Button Co.,

24 Conn. 468, it was held, that a provision in the plaintiffs' charter, authorizing
them to •• make any lawful contract with any other railroad corporation in rela-

tion to the business of such road," only extended to contracts for the common
use of such other roads as lay within the limits of plaintiffs'' charter, and that it

did oot enable the company to enter into a contract to carry freight to the city

of New York, cither upon other railways or steamboats, and that such contract

could not be inferred from the course of plaintiffs' business, and that having car-

ried the goods to the end of their route and delivered them to the next carrier in

the line of their destination, they were no further liable.

*
Ante, § 180, and notes.
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\

railway, and accepting the freight through, and giving a ticket or

check through, does import an undertaking to carry through, and

that this contract is binding upon the company.
3. The case of Hood v. the New York and New Haven Rail-

way,^ assumes the distinct proposition that the conductor could

not bind the company by such contract, because the company had

no power to assume any such obligation. The case is not attempted
to be maintained upon the basis of authority, but upon first prin-

ciples, showing therefrom the innate want of authority in the com-

pany. It must be admitted the reasoning is specious ; so plausible

uideed, that if the matter were altogether res Integra^ it might be

deemed sound.

4. But it must be remembered that in the construction of all

legislative grants, many things have to be taken, by implication,

as accessory to the principal thing granted. And if we are not

allowed to assume such indispensable incidents, as are necessary

to the exercise of the powers conferred, in such a manner as to

accomplish the main purpose in a reasonable and practicable mode,
we shall necessarily be led into inextricable embarrassments.

Hence we conclude this case may have assumed, possibly, too

narrow grounds, and such as might render the principal grant of

the company to become common carriers of freight and passengers,

from New York to New Haven, less useful to the public, consist-

ently with the security of the company, than the circumstances

required. The strict and uudeviating requirement in all cases,

that all railways shall be restricted in their contracts for transport-

ing persons, parcels, baggage, and goods, to the line of their own

road, and a safe delivery to the next carrier, and that nothing like

copartnership in the business of a particular route, consisting of

different companies, could exist, would certainly be throwing
serious hindrances in the way of business, without any adequate

advantage.*

5. And it was held, in a recent case by the Supreme Court of

Vermont, that railway companies, as common carriers, might make

valid contracts to receive freight at, or to convey it to, points

beyond the limits of their own road, and thus become liable for

the acts or neglects of other carriers, not under their control ;
and

that in regard to matters not altogether beyond the general objects

of their incorporation, and which, upon a liberal construction,

might fairly be considered as embraced within them, it was not
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competent for the company to adopt tlie acts of their agents and

officers so long as they proved beneficial, and when they proved

otherwise, shield themselves from responsibility, by resorting to a

more limited and literal construction of their corporate powers.^
*
Noyes v. Kutlaiul & Burlington llailw., 27 Vt. 110. The grounds of the

decision are thus stated: "It seems to be now well settled that railway com-

panies, as common carriers, may make valid contracts to carry beyond the limits

of their own road, either by land or water, and thus become liable for the acts

and neglects of other carriers in no sense under their control. Muschanip v.

Lancaster & Preston Junction Railw., 8 M. & W. 421
;
Weed v. Saratoga &

Schenectady Railw., 19 Wend. 634; Farmers' & Mechanics' Bank r. Champlain
Trans. Co., 23 Vt. 186.

"
It has never been questioned that carriers, whether natural or artificial

persons, might by usage or contract bind themselves to deliver parcels and

merchandise beyond the strict limits of their line, in town and country ;
and

in such case could only exonerate themselves by a personal delivery. 23 Vt. 186,

and cases there cited.

"
It seems to us, in principle, that these two propositions control the present

case; for if a railway company may contract for carrying merchandise and

parcels, beyond the limits of their line, where the carriage is by porters, stages,

by steamboats or other water-craft, or by other railways, and this is to be

justified uj)on the ground of usage and convenience, or common understanding
and consent, the same rule of construction must equally extend to contracts to

receive freight at points on the line before it reaches the company entering into

the contract. It may be true, in one sense, that this is extending the duties and

powers of the company beyond the strictest interpretation of the words of their

charter. But the time is now past, when, as between the company and strangers,

any such Uteral interpretation of the charter is attempted to be adhered to. It

is true that such corporations, even as to strangers, are not allowed to assume

obligations altogether beyond the general objects of their incorporation, as if

they ."hould assume to build steamboats, or other railways, perhaps. But within

the general business of their creation a very considerable latitude is allowed in

contracts with strangers. This is done for the advantage of the company, as well

as others, and to avoid embarrassments in the common business of life, which

must be constantly liable to occur upon any such limited construction of the

powers of corporations as is contended for by the plaintilfs below. These cor-

porations are now held liable for a nuisance, in obstructing highways ;

— for

damages, in constHjuence of a departure from the ordinary and safe mode of

constructing their embankments, although attempted in that form to aid a manu-

facturing interest by making the embankment serve a double purpose of a dam
and embankment for the track of the road. *

Ante, § 1G8, note 1
;
— and in many

other cases, where, if the stockholders had interfered in the first instance, the

agents of the company would have been restrained from doing the acts in the name

of the company. But if the corporators accjuiesce in the extension of the busi-

ness of the company, even beyond the strict limits of its charter, upon the most

literal interpretation, and strangers are thereby induced to contract upon the

faith of the authority of the agents of such companies, the companies are not at
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6. And parol evidence that a railway company duly incorporated
in one State has held itself out, through its agents, as a common
carrier over a railway in another State, is sufficient primafacie
evidence of its capacity to contract for such carriage to support an

action for merchandise intrusted to it.^

7. Tlie English courts hold that it is not ultra vires for a rail-

way company to contract to carry beyond its own route, by sea or

by landJ And where the party contracted with the company to

carry beyond their own line upon a connecting road, but signed a

note, without noticing its contents, only extending to the point of

departure from the first line, it was held the parol evidence of the

extended contract was admissible, as it only supplemented the

writing.^

8. There seems to be no question entertained by the American

courts that railway companies and other transportation companies,

either corporations or joint-stock associations, may bind themselves

to transport goods or passengers beyond their own lines. But in

one recent case it was considered this must be by express contract.*

And in such case it is not material that the first company has no

existing arrangement with other connecting lines for transporta-

tion beyond its own terminus.* And it has been held, that

railway companies may run steamboats beyond their own termini

for the purpose of completing the natural transit of freight and

travel,^^ and if they do so, and hold themselves out as common
carriers of freight and passengers for the entire route, they are

bound to receive and carry for all who require it and are ready to

comply with the ordinary terms of transportation.^^

liberty to repudiate the authority of such agents when their transactions prove
disastrous." And the principle of this case is maintained in Hart r. Rensselaer

& Sar. Railw., 4 Selden, 37; Sthroeder ». Hudson River Railw., 5 Duer, 55;
Peet r. Chicago & Northwestern Railw., 19 Wise. 118; Cin., Ham., & Day.
Railw. V. Spratt, 2 Duvall, 4

;
Detroit & Mil. Railw. r. Farmers' Bank, 20 Wise.

122; Angle r. Miss. &c. Railw., 9 Iowa, 487.

• McCluer r. Manchester & Lawrence Railw., 13 Gray, 124.

'
Wilby V. West Cornwall Railw., 2 H. & N. 703.

'
Malpas r. Southwestern Railw., Law Rep. 1 C. P. 336.

» Perkins v. Portland, &c., Railw., 47 Me. 573.

" Wheeler v. San Francisco & Alta Railw., 31 CaL 46.
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SECTION XVI.

AidhorUy of the Agents and Servants of the Company.

8. Servant may bind company even when

he disobeys their directions.

9. Company responsible /or the acts of ser-

vants ofoOker companies.

10. The authority of the agent not affected

by receiving the comjiensalion him-

sdf.

11. The extent of agent's authority matter of

fact.

12. The oumer ofship responsiblefor the acts

of the master, notwithstanding a char-

ter-party.

1. Board of directors have same power as

comfHiny, unless restricted.

2. Other agents and servants cannot bind the

comjKtny beyond their sphere.

8. Owner may countermand destination of

goods through proper agent.

4. But an agent who aseumes to bind the

company beyond his sphere, cannot.

5. Ratljication of former similar contracts,

evidence against company,

6. Notice by company of want of authority in

servants, renders their acts void.

7. Illustrations of the rule.

§ 182. 1. As the entire business of railways is of necessity trans-

acted through the instrumentality of agents, the extent of their

authority becomes a serious and important inquiry, as well for the

stockholders as the public. As a general rule it may be safely

affirmed that the board of directors have all the power which

resides in the corporation, subject to such restrictions only as are

imposed upon them by tlie charter and by-laws of the corporation.

2. The other agents of the company are confined to their several

spheres of operation. Thus station agents, who receive and for-

ward freight, have power to bind the company, by a contract, that

the goods shall be forwarded to a point beyond the terminus of

the company's road (on the line of another railway), before a

particular hour, and this, it would seem, notwithstanding a general
notice has been published, that the company would not be respon-
sible for forwarding goods beyond the terminus of their own road.^

So, too, it has been held to be a proper question to submit to the

jury, under proper instructions, whether a particular servant, or

officer, had not, under the circumstances, authority to bind the

company.*
' Wilson V. York, Newcastle, & Berwick Railw., 18 Eng. L. & Eq. 657, in

note. This was a case at Nisi Prius, before Jerois, Ch. J. The refusal of the

station master, or of any one to whom he should refer the party, to deliver

goods in his custody at the station, will bind the company, and if done without

proper excuse, will render them liable in trover. Rooko v. Midland Railw., 16

Jur. 10(59
;

8. c. 14 Eng. L. & Efj. 176.
' Scotthom r. South Stafibrdshire Railw., 18 Eng. L. & £q. 653

;
Schroeder
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3. So, too, it would seem, that any one having put goods, or

baggage, upon the company's trains, or into their custody, is at

liberty, at any time, to alter its destination, or resume the custody
of it, unless indeed it had been packed with other merchandise

where it could not be removed, without unreasonable expense ;

and the station agent, who receives the goods or baggage, is com-

petent to bind the company, by receiving a countermand, or new

directions, to which he assents,^ as being in the line of his employ-
ment. His assent and promise to execute the order, may be re-

garded as evidence tending to show that the order was given to

the proper person.

4. But where an agent of a railway company assumes to make a

contract, in relation to the business of the company beyond the

line of his ordinary employment, and especially where it is in

contravention of the common course of the business of the company,
or of their published rules and regulations, it will not bind the

company.* Thus it was held that a surgeon, who amputated the

V. Hudson River Railw., 5 Duer, 55. It is often said that Railway companies
are responsible for the careless and negligent acts, but not for the wilful and crim-

inal acts of their agents. De Camp v. Miss. & Mo. Railway. Co., 12 Iowa, 348.

But the true inquiry is whether the agent was acting within the scope of his

employment. If so his acts bind the company, whether wilful or negligent.
^ Same case, where Martin, B., said: "A carrier is employed, as bailee of

another's goods, to obey his directions concerning them
;
and I have no hesita-

tion in saying; that generally, at any period of the transit, he may have them

back. I think that if a traveller by railway is dissatisfied with his mode of

travelling, he may at any point stop and require that his luggage should be

delivered up to him.
* ' The station clerk had power to receive the countermand

;
and a loss having

ensued from an omission to comply with that countermand, the defendants are

bound to make that loss good."

So also where goods, carried by one company, arrived at the station of another

company, the place of their destination, but that company refused to deliver them

to the owner, he offering to pay all charges, on the ground that their contract

with the other company, to deliver goods for them, did not include this class,

being timber, and that they should therefore require the goods to be taken back

upon the line of the other company, it was held to be a conversion. Rooke v.

Midland Railw., 16 Jur. 1069
;

s. c. 14 Eng. L. & Eq. 175.

* Elkins V. Boston & Maine Railw., 3 Foster, 275. In this case the ticket-

master and station agent of defendants received some parcels of goods of the

plaintiff,
and promised to forward them by the next passenger train, and the

goods were lost. The plaintiff proved that in two instances, in the two years

preceding, goods had been fonvardetl by the passenger trains, under the charge

of some of defendants' servants, but it did not appear that freight was paid the
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limb of a passenger, who was injured by the moving of a truck

upon the railway, and the station agent liad directed that "
every

attention
"

sliould be paid to such person, in consequence of wliich

the surgeon performed tlie operation, could not recover of the

company for his services, on the ground that it was not incident to

the employment of such agent to bind the company by such

contract.^

6. But the fact that the company had ratified similar contracts,

made by this same agent, might be evidence tending to show, that

they had given this particular servant authority to make such, or

similar contracts, but not that they had given authority to all

their servants to do so.^

G. If the company give notice that they will not be bound by
the delivery of goods,

" unless they were signed for by their clerks

or agents," and this is known to the plaintiff, the company are not

bound by a delivery in a different mode.*^ But where the general

freight agent was, by the by-laws of the company, intrusted with

the power to negotiate contracts for the transportation of freight,

with the approval of the president, it was held that this imported

nothing more than that the president of the company might inter-

fere to control the agent in making contracts, whenever he chose,

but that unless he did so interfere, and neglected to apprise the

public that all contracts for the transportation of freight must be

ratified by him, the company would be bound by the acts of the

agent."

company, or that they in any other way assented to it. See also Norwich &
Worcester Rallw. v. Caliill, 18 Conn. 484, wliere it is held the declaration of a

director is good evidence of contract to bind the company. But testimony of

this character is of ahnost infinite variety, in regard to its force and effect, and

much of it, as in the case first cited in this note, is too remote to be much ground
of reliance. To bind the compaif)', the testimony should show a usage or con-

tinuoiLx practice.
* Cox V. Midland Counties Railw., 3 Exch. 268

; Stephenson r. N. Y. & Har-

lem Railw., 2 Duer, 341.
• Slim r. Great N. Railw., 14 C. B. 647

;
8. c. 26 Eng. L. & Eq. 297. The

authority of the agent to bind the carrier is always a question of fact, dependent

upon the attending circumstances and the course of business. Thomson v. Wells,

18 Barb. 500.
^
Medbury r. New York & Erie Railw., 26 Barb. 664. The company's agents

cannot make admissions affecting its interests, except during the progress of their

acts and as part of the transaction. Fletcher v. Boston & Maine Uailw., 1 Allen,

9. So also of an agent along the line of a railway as a night-watch, who, some

VOL. u. 9
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7 But where trees were carried upon the company's trains, and

the owner obtained leave to set them temporarily in the company's

grounds, by permission of the station clerk, or of the genei*al su-

perintendent of the company, and both these persons subsequently

refused to let the owner take them away, whereupon he applied to

the managing director of the company, who also refused, and he

brought trover against the company, the Court of Exchequer
Chamber held it would lie.^ But where the servant of the com-

pany arrests a passenger for not paying fare, the company are

not liable.^

8. And it makes no difference, in regard to binding the

company, that the agent disobeyed the direction of his superior,

if he was acting within the scope of his employment at the

time.i<>

9. And in the case of a common carrier of goods, he is liable for

the acts of all the servants of his sub-contractor.^^

10. And it will make no difference in regard to the responsibility

of the carrier for the acts of his servants, that the emoluments

derived from the particular transportation were, by arrangement

days after cattle had been delayed, said he had forgotten the cattle, it was held

not binding upon the company, and upon most unquestionable grounds. Great

Western Railw. v. Willis, 18 C. B. (N. S.) 748.

8 TaffVale Eailw. v. Giles, 2 El. & Bl. 822; s. C. 22 Eng. L. & Eq. 202.

The court say,
"

It is the duty of the company to have some person clothed with

discretion, to meet any exigency that may arise, and to grant any reasonable

demand."
® Eastern Counties Railw. v. Broom, 6Exch. 314; s. c. 6 Railw. C. 743

;
Roe

V. Birkenhead Railw., 7 Exch, 36
;

s. c. 6 Railw. C. 795.

»"
Philadelphia & R. Railw, v. Derby, 14 How. (U. S.) 468, 483. Nor will it

excuse the company from liability because the disregard of duty on the part of

the agent was wilful. Weed v. Panama Railw., 5 Duer, 193. So where a clerk

having charge of the receiving of fi-eight, at a wharf, informs the owner of goods,

that one rate exists
;
when he had been instructed to demand a higher rate, for

freight, it will bind the principal to the rate named. Winkfield v. Packington,

2 C. «& P. 599.
" Machu V. The London & Southwestern Railw., 2 Exch. 415

;
8. c. 5 Railw.

C. 302. This case was where the company employed an agent to deliver parcels

in London. They had been accustomed to send a delivery ticket, with each

parcel, which was headed with the name of the company, and signed by the

party employed by them to make the delivery, and contained the names of the

porters of that party, one of which porters stole the parcel in this case. Held,

that such porter is to be regarded as the company's servant, within the Carriers'

Act.
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between the carrier and the servants, allowed to be retained by the

servants, as part of their compensation ; unless this were known
to the owner of the goods and he contracts with the servants, as

principals.^

H. Tlie authority of the servants of a carrier is a question of

fact to be determined by the jury, and the burden of proof rests

upon the party claiming such authority.^® A mere messenger

having charge of property sent by express is not necessarily au-

thorized to make contracts to receive freight.^*

12. The owner of a vessel is not exonerated from responsibility

for the acts of the master, on account of the existence of a charter-

party, by which the charterers assume the responsibility of the

voyage, so long as the owners remain in possession of the ship by
their servants, the master and crew. And those who ship goods

upon such vessel without knowing of the existence of the charter-

party, may look to the owner to safely stow or pack the goods ;

and the fact that the charterers employed a stevedore to stow these

particular goods will make no difference, the owner of tlie goods
not being aware of such fact."

SECTION XVII.

Limiiation of Duty, by Course of Business.

7. Proof of the ordinary results of same

voyage admissible.

8. So also is the notoriety of the usages of
trade and business,

9. Owner of goods bound to remove them on

arrival, or carrier only responsiblef)r
actual negligence.

How far carrier bound to observe the

usages ofthe port.

10,

1. Carriers bound only to the extent of their

usage, and course of business.

2. This question arises only when they refuse

to carry.

8. Carritrs and some others are bound to

serve all who apply.

4. Duty under English Carriers' Act.

6. Usage to determine character offreight.
6. Carrier cannot transship freight except in

cases of strict necessity.

§ 183. 1. It seems to be an admitted principle in the law of car-

riers, that their obligations and duties may be restricted by the

'• Bean r. Sturtevant, 8 N. H. 146. See Sheldon v. Robinson, 7 id. 167
;

McLane v. Sharpe, 2 Harrington, 481.
" Thurman p. Wells, 18 Barb. 600.
" Sandeman r. Scurr, Law Rep. 2 Q. B, 86. Qucere ; whether the charterers

may not also be held respon.^iblc under the bilb of lading signed by the master

in furtherance of the charter-party.
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course of their business. They may limit it to the carrying of

particular commodities. The business of common carriers is not

one imposed upon any particular person, natural or artificial, and

any one may undertake it, at will, and by consequence may entey

upon so much of the entire business as he chooses.^ In the ab-

sence of any special contract, the obligation of a carrier of goods
is to carry them by the usual route professed by him to the public,

and to deliver them within a reasonable time.^ And there is no

obligation upon a railway company to carry goods otherwise than

according to their public profession.^

2. But this distinction is of no practical importance, except
where carriers refuse to carry certain kinds of goods, or to carry

them except upon certain conditions excusing their general com-

mon-law responsibility, and suit is brought for the refusal. In

such cases it is believed the carrier is not liable for an absolute

refusal to carry goods wholly out of the range of his ordinary

business, unless where the carrier is a corporation chartered, with

the powei's, and for the purpose, of becoming common carriers in

general, and in such cases even, it seems the better opinion, that

unless restrained by the express terms of their charter, such com-

panies have the same liberty, as to the extent of their business, as

natural persons.* In this last case the language of ParArg, B., is

pertinent.
" The question is whether the defendants are, under

the circumstances of this case, bound to carry coals from Milton

to Oakham. If they are merely in the situation of carriers, at

common law, they are not bound, for they have never professed to

* Farmers' & Mechanics' Bank v. Champlain Transportation Co., 23 Vt. 186.

Opinion of Daniel, J., in N.J. Steam Navigation Co. v. Merchants' Bank, 6

How. (U. S.) 344. If any illustration or authority were needful upon this point,

it might very readily occur to any one reflecting upon the subject. An express

company are no doubt liable as common carriers, but are not compellable to

carrj' such articles as are never expected to be sent or carried by express, as,

for instance, articles of great bulk and weight. It would certainly be a novelty to

require an express company to transport coal, salt, iron, and lead in pigs, &c.

But practically the increased price of this mode of transportation will protect

the companies from these extraordinaiy demands, and they have the right also

to demand the protection of the law as Avell as other persons from liability to such

intrusion.

* Hales V. London & Northwestern Railw. Co., 4 B. «& S. 66.

3 Oxlade ». Northeastern Railw. Co., lo C.B. (N. S.) 680.

* Johnston ». Midland Railw., 4 Exch. 367; s.C. 6 Railw. C. 61; Sewall v.

Allen, 6 Wend. 835
;
Citizens' Bank v. Nantucket Steamboat Co., 2 Story, 16.
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carry coals from or to those places. At common law a carrier is

not bound to carry for every person tendering goods of any de-

scription, but his obligation is to carry according to his public

profession." He then cites at length the words of Holt^ Ch. J., in

Lane v. Cotton, 12 Mod. 484, in regard to the general duty of all

who undertake to serve the public in any particular business to

serve all who come,'citing the cases of blacksmiths,^ innkeepers,*
and common carriers.

8. In the case of an innkeeper there is no question that the

action will lie. So also in the case of a carrier, and that arises

from the public profession which he has made. A person may
profess to carry a particular description of goods only, for instance,

cattle or dry goods, in which case he could not be compelled to

carry any other kind of goods ; or he may limit his obligation to

carrying from one place to another, as from Manchester to London,
and then he would not be bound to carry to or from the inter-

mediate places.

4. In regard to the effect of the act of Parliament, the learned

judge says :
" I think that no obligation is cast upon the company

to undertake the duties of carriers altogether, and on every part of

their line, but that they may carry some goods on one part of the

line and not on others." That act in terms enabled that company
to become carriers, but did not oblige them to do so. Ilence it is

said,
"
They are not bound to carry to or from each place on the

line, or every description of goods."
^

6. Evidence of the prevailing usage among manufacturers, deal-

*
Keilway, 50, pi. 4, cited in note to Lane v. Cotton, 12 Mod. 484, and in

note to Parsons r. Gingcll, 4 C. B. 565.
•
Dyer, 158, Godb. 346. But it seems to be conceded by the learned Baron

here, that the instance which he cites of the smith being bound to shoe all the

horses of the realm which come to him, is at least rendered questionable by the

note to Parsons v. Gingell, 4C. B. 545. And this liability to action for refusal

to serve another in one's business, undoubtedly, is confined to carriers of goods
and passengers, and innkeepers, in regard to which the learned judge insists there

nerer was any question. Lane r. Cotton, 12 Mod. 472, 484.
' It is said there must be either a special contract or a general usage to carry

the particular kind of goods, to render the party liable for not carrying. Tunnell

r. Pettijohn, 2 Harr, 48; Bennett v. Dutton, 10 N. H. 481. But if the party
undertake the carriage, although he had not been accustomed before to carry that

kind of goods, he is liable, as a common carrier, if that is his general business,

unless he make a special acceptance. See the cases cited above, and Powell r.

Mills, 30 Miss. 231.
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ers, and carriers, may be resorted to for the purpose of deter-

mining whether sawed marble, in slabs, is to be rated as uuwrought
marble.^

6. Carriers by steamboat are not justified in the transferment of

freight except in cases of strict necessity, and if done except in

such case, it will subject the carrier to responsibility for the subse-

quent loss of the freight upon the vessel to which it is transferred.

The mere fact that a steamboat upon an inland river is grounded,
from wliich she might relieve herself, with safety and convenience,

by temporarily unlading a part of the cargo upon the shore, and

then replacing it on board after the vessel was afloat, and thus

completing the voyage, is no ground for the transshipment of the

whole cargo.^

7. In the case of goods transported by sea, it has been held com-

petent to prove the common result of transporting goods the same

voyage, whether they usually arrive in a safe or damaged condi-

tion, as a ground of presumption of negligence, or the contrary.^*^

But we should apprehend that, generally, it must be assumed that

transportation by sea or land would not be undertaken or con-

tinued, unless, in the common run, the goods might be expected to

reach their destination in safety. And unless protected by his

own contract, the carrier would be responsible for all damage,
whether with or without his fault.

8. In a recent English case, in regard to equality of charges on

packed parcels, it became material to prove that the carriers had

knowledge of the practice of sending packed parcels in bulk, and

then distributing them upon arrival at their destination. The fol-

lowing question and answer were raised at the trial, and approved

by the full bench :
" Has this practice been notorious ?

"
It was

answered that, for the last forty years, it had been so general as to

be notorious among carriers.^^

9. There is no doubt the owner of goods consigned by rail-

way is bound to take notice of the course of the business and

call for them at the ordinary time of arrival,^ and if he do not

' Bancroft v. Peters, 4 Mich. 619.
• Cox, Brainerd, & Co. v. Foscue, 37 Ala. 505.
1" Steele v. Townsend, 37 Ala. 247.
" Sutton V. Southeastern Railw. Co., 11 Jur. (N. S.) 935. It was decided

in this case that the court will not grant an injunction before trial to restrain an

overcliarge by a railway company for packed parcels.
" Blumenthal r. Brainerd, 38 Vt. 402.
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remove them on arrival, or within a reasonable time thereafter,

the company will only be responsible for ordinary neglect, and on

proof of the goods being stolen, but with no evidence of want of

ordinary care, the plaintiff cannot recover, and it is not error for

the judge to direct a verdict for the defendant. ^^

10. But the usages of a particular port, as to the manner of

landing goods, it hds been held, is not binding upon shippers

from another port, unless known to them, or in some way pre-

sumptively assented to." But it is said in Farmers' and Me-

chanics' Bank v. Champlain Transportation Co.,^^
" the course

of business at the place of destination, the usage or practice of

the defendants and other carriers, if any, at that port and at that

wharf, become essential and controlling ingredients in the contract

itself." And we apprehend that every one in sending goods from

one port or place to another, expects to be bound by the usages of

the place of destination and the general practice of the carriers

there. But where these are in contravention of the common and

general usages of the business, it should very clearly appear that

they exist, and are of uniform observance, and not unreasonable in

character,^^ and that they were known, or might and ought to have

been known, to the carrier.

SECTION XVIII.

Strangers Bound by Course of Business and Usages of Trade.

Those who employ railway comjxtnies

bound to know the manner oftrantacting
their btuineu.

General usages of trade presumed to be

familiar to all.

8. Contracts for transportation contain, bjf

imjdication, known usages of the busi-

neu.

§ 184. 1. Questions of some difficulty often arise in regard to the

effect of usage in the carrying business. If it is understood, as ap-

plicable to railways, as synonymous with the general course of

transacting the business of carriers, by railway companies, then

those who employ them are undoubtedly bound to take notice of it.*

" Lamb V. Western Railw., 7 Allen, 98.
" Steamboat Albatros v. Wayne, 16 Ohio, 518.
" 23 Vt. 186, 208.
" Dixon V. Dunham, 14 HI. 324.
• St. John r. Van Santvoord, 25 Wend. 660; s. c. 6 Hill, 157, This caae.
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2. The usages of any particular trade, such as are uniform or

general, are presumed to be familiar to all persons having transac-

tions in that trade or business ;
and all parties making contracts

upon any subject, leave to implication merely such incidents as are

presumed to be familiar to both parties, and in regard to which

there cannot ordinarily be any misunderstanding.
3. The same is eminently true of the carrying business, upon

the great thoroughfares of the country. Contracts are made, by

way of memorandum merely ;
and to a jury, who know notliing of

perhaps, illustrates this subject about as well as any one. In the Supreme Court

it was considered that had the owners of the goods known that defendant was

not a carrier beyond Albany, he would only have been bound to the end of his

route
;
but as this was not known to the owners, and defendants gave a general

receipt, describing the box by its mark, "J. Petrie, Little Falls, Herkimer Co.,"

the plaintiffs were at liberty to infer they were carriers to that point, and there-

fore they were responsible for its safe delivery at its destination.

This decision was reversed in the Court of Errors
;
and Chancellor Walicorth,

delivering the leading opinion, said :
" If the owner of the goods neglects to

make the necessarj^ inquiry as to the usage and custom of the business, or to

give directions as to the disposal of the goods, it is his own fault, and the loss,

if any, after the carrier has performed his duty, according to the ordinar}' course

of his trade and business, should fall upon such owner, and not upon the common
carrier."

The Chancellor argues further, that, from the circumstances, the plaintiffs

had no right to expect a personal delivery by the defendant, and therefore the

law did not require it. In the case of Gibson v. Culver, 17 Wend. 305, Justice

Cowen seems to suppose that the carrier by stage-coach is, in the first instance,

bound to personal delivery, and that, in order to exonerate himself from that

obligation, he must show a custom or usage of such notoriety as to justify

the jury in finding that it was known to the plaintiffs, in order to excuse the

carriers.

But it shoiild be noted that this was as far as it was necessary to go in this

case in order to excuse the carrier, and it is therefore not certain how far the

court might have gone here if the facts had required it. For in 6 Hill, 158, this

view is altogether repudiated, and the more rational one adopted, that if one is

ignorant of the course of business on the route, he is bound to make inquiry,

and cannot make a contract, with his eyes closed, and thereby impose a greater

obligation upon the other party, in consequence of his own voluntary want of

comprehension.
See also the opinion of the court in F. & M. Bank v. Ch. T. Co., 23 Vt. 211,

212. In Cooper r. Berrj', 21 Ga. 526, it is said that usage may be resorted to

for the purpose of showing that common carriers of certain goods are only sub-

ject to a modified responsibility in regard to their preservation, it having been

the uniform practice for the carriers to except, in their bills of lading, all losses

by fire, and this being known to the owners or their agents.
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the xisages and course of business in such transactions, would be

quite unintelligible, and could only be made to express the real

purpose of the parties in connection with such usages and course

of business as is presumed to be in the minds of the parties at the

time of entering into the contract. And if one of the parties assumes

to transact any business, in ignorance of the very elementary

usages ofsuch business, he is not allowed to gain an unjust advantage
of the other party by means of his own voluntary or rash ignorance,

nor is the other party at liberty to take advantage of such igno-

rance and inexperience (when made known to him) to induce such

inexperienced one to assume an unequal risk on his part. But

where the usage or custom is resorted to for the purpose of con-

trolling the general principles and obligations of the law of contract,

there is no doubt of the necessity of showing its notoriety, as well

as its reasonableness and justice. The latter qualities are gener-

ally supposed to be sufficiently shown by the general acquiescence

of the public in the usage. But where the complaint against the

carrier was for not delivering cotton in good condition, a plea that

it was the custom known to the plaintiff to transport cotton and

other freight between the points named in the bill of lading, in

open boats, and that all the damage which the cotton sustained

was caused by the rains which fell during the voyage, was held

good on demurrer.^

• ChevailHer r. Patton, 10 Texas, 344. Where cotton is shipped through an

agent, for that purpose, he is authorized to bind his principal according to law.

In the absence of proof to the contrary, the general law of common carriers is

the power under which the agent acts. If a usage be sufficiently established,

that will govern, because it is presumed to be known to the parties. And this

presumption is conclusive upon the principal, whether it is known to the agent
or not. But a custom known only to the agent, and which is not so establi:>hed

as to change the law of the contract, will not bind the principal.

By way of establishing a usage in shipping upon a particular river, it is com-

petent for a witness to testify as to what has been his habit and custom in .ship-

ping on all the boats of said river, as well as on the particular boat upon which

the loss occurred, which is the subject-matter of controversy. To make a usage

good, it must be known, certain, uniform, reasonable, and not contrary to law.

And if boats on a certain river, or a certain boat on that river, gave sometimes

bills of lading containing an exemption from loss by fire, and at other times bills

of lading containing no such exemption, then no such usage is established for

want of unifonnity. And even if, in a majority of cases, bills of lading contain

such clauses of exemption, still the usage is not sufficiently proved to make it

the law of the contract between the parties. Berry v. Cooper et aU., Ex'rs., 28

Ga. 643.
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SECTION XIX.

Cases where the Carrier is not Liable for Gross Negligence.

1. Extent of English Carriers' Act.

2. Mttst give specijicalion, and pay insur-

ance.

8. Loss by felony of servants excepted. But

not liable unless by carrier's faxdt.

4. Not liable in such case, where the consignor

uses disguise in jmcking.

6. Carrier is entitled to have an explicit dec-

laration of contents.

6. But refusal to declare contents will not

excuse the carrier for refusal to

cai-ry.

7. This statute does not ejccuse carrier for

delay in the delivery.

8. Disposition in English courts to hold

cairiers to more strict accountability.

§ 185. 1. Under the English Carriers' Act,^ the carrier is not

liable for the carriage of articles there enumerated, as " articles of

great value in small compass," with certain specified ones, as
*'
money, bills, notes, jewellery," &c., if the requisitions of the

statute are not complied with, although the goods be lost through
the gross negligence of the carrier or his servants.^ It was said

* 1 Wm. IV. & 11 Geo. rV., c. 68. Looking-glasses being specified in the

act, it was held to extend to a "
large looking-glass." Owens v. Burnett, 2 Car.

& Marsh. 357. Some other curious inquiries have arisen under this act, in re-

gard to its extent. Thus the word "
trinkets," used in the act, was held not to

comprehend an eye-glass with a gold chain attached. Davey v. Mason, 1 Car.

& Marsh. 45. And also that " silks" does not include silk dresses, made up for

wearing. lb. Hat bodies, made partly of wool and partly of fur, are not

"furs." Mayhew v. Nelson, 6 Car. & P. 58. So, too, a bill of exchange,

accepted blank, and sent to the party for whose benefit it was accepted, and who

was expected to sign it, as drawer, and which was lost before it reached its

destination, is not a bill or note, within the act.

* Hinton v. Dibbin, 2 Q. B. 646. Lord Benman, Ch. J., here said: "The

question for our decision is, whether, since the passing of the said act, a carrier

is liable for the loss of goods, therein specified, by reason of gross negligence.

... In putting an interpretation upon this statute, for the first time, we neces-

sarily feel the case to be one of considerable importance, both because it is the

first, and also because it regards a subject upon which much doubt and uncer-

tainty have existed, making it expedient, therefore, that the question should be

finally settled. In deciding upon this statute, we must of course be regulated by
its language ;

and the state of the law at the time of its passing is material only

so far as it enables us to discover the mischief for which it was intended to apply

a remedy. It is then enacted that no such common carrier shall be liable for

the loss of or injurj' to any property therein specified (including silks) above the

value of £10, unless at the time of the delivery thereof at the office, warehouse,

or receiving-house of such carrier, or to his servant, for the purpose of being
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in a recent case, where the construction of this act came in ques-

tion,* that it is impossible, with precise accuracy, to define what

are " trinkets
"

within the meaning of the act. But as the closest

approximation to this, it was said that they must be articles of

mere ornament, or if ornament and utility be combined, the for-

mer must be the predominant quality. And as instances, it was

said bracelets, shirt-pins, rings, brooches, and ornamented shell

and tortoise-shell portmonnaies, however small their intrinsic value,

carried, the value and nature of such property shall have been declared, and

such increased charge as thereinafter mentioned, or an engagement to pay
the same, be accepted by the person receiving such property. By the first sec-

tion, therefore, thus briefly abstracted, the exemption of the carrier from liability

is absohitc and complete, unless the preliminary thereby made indispensable is

complied with by the owner of the gootls. The increased charge is, by the

second section, declared to be what the carrier is entitled to receive over and

above the onlinar)- rate of carriage for the conveyance of the species of property
before enumerated, when above £10 ;

such increased rate of charge to be notified

by some notice to be affixed in some conspicuous part of the office, warehouse,

or receiving-house where goods are received for carriage. By section 4, it is

provided, that no public notice or declaration shall exempt any carrier from his

liability at common law for the loss of or injury to any articles other than those in

the first section enumerated, but that, as to such other articles, his liability, as at

common law, shall remain notwithstanding such notice. From which exception,

as to the liability of the carrier in respect of goods not enumerated, it seems im-

pliedly to follow, that as to those which are, protection is afforded to him in the

manner above set forth. By section 8, it is enacted, that nothing in this act shall

be deemed to protect such carrier from the felonious acts of any servant in his

employ, nor to protect such servant from liability for any loss or injury by his own

personal neglect or misconduct. The former branch of the clause is, to say no

more, at least consistent with the supposition that for conduct short of felony the

carrier is no longer liable
;
whereas it is obvious that, before the passing of the

act, the carrier would have been liable for acts of the servant not amounting or

approaching to felony
—

negligence. The latter branch seems to have been in-

troduced ex abundanti cautela merely, seeing that there is nothing in any part of

the act to varj' the liability of the servant to the master for any misconduct of the

former.
**
Upon the whole, the language of the first section seems to us to be perfectly

clear and unambiguous without exception or restriction, and that none can fairly

be implied from any other part of the act. By holding the carrier exempt from

liability as to the enumerated articles, unless the owner shall declare their na-

ture, and pay for them in the manner prescribed, we not only further the object

avowed in the title and preamble of the act, but give it the effect of removing
doubts and difliculties which (as we have seen) it is admitted did exist as to the

liability of a carrier for the loss of goods who has sought to limit that liability by
the publication of a notice in the usual form."

' Bernstein r. Baxendale, 6 C. B. (N. S.) 251.
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are trinkets. So silk watch-guards were held to be silk in a

manufactured state
; and smelling-bottles and the like, are glass

within the act.

2. The act contains an exception of loss caused by the felony

of the carrier's servants. The condition upon which, in all other

cases, the carrier is to be made liable for carrying the articles

enumerated, is, that at the time of the delivery of tlie articles the

owner, or his agent, make a declaration of the nature and value of

the goods, and pay or agree to pay, any increased rate of charge
which the general regulations of the carrier may require.

3. In regard to the liability of the carrier for loss by the felony

of his servants, it was held, that when the carrier was not notified

of the contents of the parcels, as, by the act, he was entitled to be,

it was only the liability of an ordinary bailee for hire.* And the

mere fact of loss, by the felony of a servant, is not prima fade
evidence of negligence in a bailee for hire.^

4. And where the carrier uses artifice to disguise the valuable

contents of the parcel, as where two hundred sovereigns were en-

closed in six pounds of tea, and they were stolen by the carrier's

servants, it was held the carrier was not liable, the owner having

virtually contributed to his own loss.*

5. Under this act the^ carrier is entitled to have an express dec-

lamtion from the owner, or his agent, of the contents of a box,

whenever it is delivered, however obvious to conjecture the nature

of the contents may be."

* Butt V. Great Western Railw., 11 C. B. 140; s. c. 7 Eng. L. & Eq. 443.

In the case of The Great Western Railw. r. Rimel, 6 C. B. (N. S.) 917, it is

said a carrier is not liable for the felonious act of his servants without gross

negligence, but felony in his servants is alone a good answer to a defence by him

under the Carriers' Act.
* Finucane v. Small, 1 Esp. 315. "To support an action of this nature,

positive negligence must be proved," per Lord Kenyon, Ch. J. There should

be proof of the loss being by the felony of the company's servants, and that it

was not committed by others. Metcalf v. London and Brighton Railw., 4 C. B.

(N. S.) 307.
*
Bradley r. Waterhouse, Moody & M. 154

;
s. c. 3 C. & P. 318.

'Boys r. Pink, 8 C. & P. 361. And in Baxendale ». Hart, 6 Exch. 769;

8. C. 9 Eng. L. & Eq. 505, in error, reversing the judgment below, the court

say :

" We think that the act of parliament requires the person who sends the

goods to take the first step by giving that information to the carrier which he

alone can give, and that if the sender does not take that first step, then he cannot

maintain this action by the force of the first section, which expressly says, that
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6. But it seems that the refusal to declare the contents of a

parcel, will not justify the carrier in refusing to carry it, but only

excuses the loss.*

7. In a late case,^ it was held, that the exemption of the carrier

under this act had reference exclusively to a "
loss," of the article

*'
by the carrier," such as by the abstraction by a stranger, or by

his own servants, not amounting to a felonious act, or by the car-

rier or his servants losing them from vehicles in the course of

carriage, or by mislaying them, so that it was not known where to

find them when they ought to be delivered, and that it does not

extend to any loss of any description whatever, occasioned to the

owner of the article, by the non-delivery or by the delay of the

delivery of it, by the neglect of the carrier or his servants.^**
•

the carrier shall not be liable unless the declaration is made. Such declaration,

when made, will lead to other consequences ;
the carrier will know what he is to

have more, according to the tariff which he has stuck up in his office
;

if that

sum is paid and the goods are lost, then of course he would be liable ;
on the

other hand, if he refuses to give a receipt as provided by the statute, or has

omitted to comply with any provision of that kind on his part to be performed,
he would lose the protection given by the act."

* Pianciani r. London & S. Railw., 18 C. B. 226
;

8. c. 86 Eng. L. & Eq.

418; Crouch v. London & N. W. Railw., 14 C. B. 255; 8. C. 25 Eng. L. &
Eq. 287.

• Hearn v. London & S. W. Railw., 29 Eng. L. & Eq. 494.
"

Ante, §§ 178, 179, 180, and cases cited. The statute now in regard to

freight generally refers the terms of special contracts to the court, as to their

reasonableness.

In Simons r. The Great Western Railw. Co., 18 C. B. 805; 8. c. 87 Eng. L.

& Eq. 286, it was held that the 7th section of the Railway and Traffic Act, 1854,

17 & 18 Vict. c. 31, does not prevent a railway company from making a special

contract as to the terms upon which they will carry goods, provided such contract

be "just and reasonable," and signed by the party sending the goods.
And it is for the court to say, upon the whole matter brought before them,

whether or not the " condition" or "
special contract" is just and reasonable.

A condition, that the company will not be accountable for the loss, detention,

or damage of any package insufficiently or improperly packed,
— Held, unjust

and unreasonable. Semble, that a condition "that no claim for damage will be

allowed, unless made within three days after the delivery of the goods, nor for

loss, unless made within three days of the time that they should be delivered," is

just and reasonable.

A condition, that in the case of goods conveyed at special or mileage rate, the

company will not be responsible for any loss or damage, however caused, is just

and reasonable.

And in The London & Northwest Railw. Co., Appellants, r. Robert Clarke

Dunham, Respondent, 18 C. B. 826, which was a case sent by a county court
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8. The last case cited is certainly not a little of a manifestation

of a disposition, in the English courts to restore, as far as prac-

judge for the opinion of the Court of Common Pleas, it was stated that goods
were received by the defendants, a railway company, under the following note,

signed by the plaintiff:
" Risk note. London & Northwestern llailw. Company,"

Park Lane Station, Dec. 19, 18oo. Hay, straw, furniture, glass, marble, china,

castings, and other brittle and hazardous articles, &c., conveyed at the risk of

the owners. — Delivered to London and Northwestern Railw. Company, from

R. C. Dunham (the plaintiff), 3 crates beef, for F. C. Duckworth, Newgate
Market, to be forwarded from Liverpool to London at owner''8 risk,"— it was

held that the court could not. from this statement, judge whether or not the con-

dition was "just and reasonable" within the 17 & 18 Vict. c. 31, § 7.

Jet'viSy Ch. J., in delivering the opinion of the court, in both cases, said:

" The result seems to be this,
— a general notice is void

;
but the company may

make special contracts with their customers, provided they are just and reason-

able, and signed; and whereas the monopoly created by railway companies

compels the public to employ them in the conveyance of their goods, the legis-

lature have thought fit to impose the further security,' that the court shall see

that the condition, or special contract, is
'

just and reasonable.'
"
Applying that rule to the case of Simons v. The Great Western Railw. Co.,

I think the matter is sufficiently brought before the court to enable us to decide

it, and that the fourth plea, which states that the goods were received by the

company to be carried at a certain special mileage rate, and under and subject

to a special contract (referring to the 15th article of the conditions set out in the

replication), is a good plea. As to the third plea, I think that is a bad one,

inasmuch as it seeks to relieve the company from the consequences of the loss or

non-delivery of the goods by reason of insufficient or improper package, which,

in my judgment, is not reasonable as a ground of relief. I think the court is

bound to look at the particular matter in each case, to see whether the condition

is just and reasonable or not.

" As to the case of The Great Western Railw. Company, Appellant, v. Dun-

ham, Respondent, the same reasons to a certain extent will apply. In order to

see whether or not the contract be just or reasonable, it is necessary that we

should be furnished with proper materials. The judge of the county court has

referred it to us to say whether or not the conditions contained in the ' risk note,'

limiting the liability of the company, were unjust and unreasonable, without

telling us the circumstances under which the contract was made, or what is the

nature or the reason of the particular risk. I therefore think enough is not dis-

closed to enable us to come to any conclusion as to whether or not the contract

or condition is just and reasonable.
" For these reasons I think that in the first case our judgment ought to be for

the plaintiff, upon the issue in law raised upon the third plea, and for the de-

fendants as to the fourth plea ;
and that the second case must go back for the

purpose of being more fully stated."

So that now, by this late statute, the law of that country is brought back

nearly to its original starting-point. Mere general notices in regard to the lia-

bility of carriers are of no avail, unless reduced to the form of special stipulations
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ticable, the reasonable responsibility of carriers, which under the

former decisions, with reference to notices and special contracts,

had become uncertain and somewhat problematical.'^

in regard to the Jiability of the carrii-r, and signed by the party sending the

goods, and unless, in the opinion of the court before whom the case shall be

tried, they are "just and reasonable."

This act, it is specially provided, shall not affect the Carriers' Act, or any lia-

bility under it. But in a late case in the Common Bench it was held, that where

the carrier in the bill of lading expressly excepted losses from ** leaka<re and

breakage," this exception did not extend to such losses which occurred from his

own negligence, but only such as occurred without his fault. Phillips v. Clark,

2 C. B. (N. S.) 156.

And where the railway company received cattle for carriage on the express

terms, in writing, signed by the owner, that they were to be held free from all

risk and responsibility in respect of any loss or damage to cattle, arising in

the loading or unloading, from suffocation, or from being trampled upon,

bruised, or otherwise injured in transit, from fire, or any other cause whatso-

ever, it was held to be a reasonable condition within the Railway and Canal

Traffic Act, 1854.

And it was said that this protected the company from liability for the loss of

cattle by suffocation during the journey, occasioned by the negligence of com-

pany's servants. But it was further said, that the facts of this case did not tend

to show negligence in the company's servants, the plaintiffs being permitted to

send, free of expense, a person who had the oversight of the cattle, and who
made no complaint of the sufficiency and safety of the arrangements for trans-

portation. Alderson, B., said,
"

I think the negligence was really that of the

servants of the plaintiff, and that the defendants are not liable on that ground."

Pardington v. South Wales Railw., 1 IL & N. 392
;

s. c. 38 Eng. L. & Eq. 432.

In Betts r. Farmers' Loan & Trust Co., 21 Wise. 80, it was held that common
carriers may contract with the owner of live stock that he shall assume all risk

of damage, from whatever cause, in the course of transportation.
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SECTION XX.

Goods of Dangerous Quality.
— Internal Decay.

— Bad Pack-

age.
—

Stoppage in Transitu.— Claim by Superior Bight.

1. Internal decay. Defective package.

2. Dangerous commodities must be so report-

ed.

8. Carrier not responsible for natural decay
or leakage.

4. The owner must bear the loss from

dampness of the hold, as one of the

accidents of navigation, if excepted

from the risk and no fault of the

carrier. Carrying salt. Effect of
hill of lading, stating goods in good
order.

6. Owner responsible for loss from defects in

article. Duty of earner after vessel

stranded.

6. The carrier not responsible except for

damages caused by delay, where the

owner selects his own carriage and

loads it.

7. The carrier must do all in his power to

arrest incipient losses.

8. Right to stop in transitu.

9. Carrier liable, if he do not sttrrender the

goods, to one having right to stop in

transitu.

10. Carrier may detain until right is deter-

mined.

11. Right exists as long as the goods are un-

der control of carrier.

12. Host uncertainty exists in regard to capa-

city of intermediate consignees.

13. As long as goods are in the hands of mere

carriers, right exists, but not when they

reach the hands of the consignee's agent

for another purpose.

14. Company compellable to solve question of
claimant's right, at their peril.

15. Conflicting claims of this kind may be

determined, by replevin, or inter-

pleader.

16. Or the carrier may deliver the goods to

rightful claimant, and defend against

bailor.

§ 186. 1. In addition to the general exceptions which the law

makes to the liability of carriers, of losses from inevitable acci-

dent, and the public enemy, there are some others more or less

connected with those which it may be proper to mention. Losses

from natural causes, such as frost,^ fermentatiou,^ evaporation,^ or

*
Ante, § 167, and note 9.

* BuUers N. P. 69
;
3 Kent, Comm. 299, 300, 301

; Story on Bailm., § 492 a
;

Warden r. Greer, 6 Watts, 424
;
Powell v. Mills, 37 Miss. 691.

It has been considered, that where molasses in a cask of large dimensions was

found to have lost, by leakage, through the pressure of the weight of the cask

upon the bilge of the staves, the cask being admitted to be of sufBiient strength

for ordinary transportation, but the road being rough at the time by reason of

frost, it did not remain firm on account of not being placed upon supports so as

to divide the pressure upon the cask more equally, that the carrier was liable for

the loss. Stocker & White r. Sullivan Railw., Special Reference; Angell on

Carriers, §§ 210, 211, 212. Mr. Walford cites a number of cases, pp. 315, 316,

illustrating the subject of this note, from the recent Nisi Prius trials.

The company are not liable for an accident arising from the viciousness or
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natural decay of perishable articles,* the carrier exercising all

reasonable care to preserve them,* and from the natural and

want of tamper of an animal sent by their railway. Walker r. London & South-

western Railw. (1843), or frona the natural propensity of the animals. Clarke

V. Rochester & Syracuse Railw., 4 Kernan, 570. The carrier of cattle is not re-

sponsible for injuries resulting from their viciousness of disposition, and the ques-

tion, what was the cause of the injur}-, is one of fact for the jury. Ilall & Co. v.

Renfro, 3 Met. (Ky.) 51. But in such cases the carrier is liable for any injury

whirh might be prevented by the utmost foresight, vigilance, and care. lb.
;

Conger r. Hudson River Railw., 6 Duer, 375. So also from injuries to mer-

chandise from bad package. Norman v. London & Brighton Railw. (1843). So

also for leakage by reason of bad package. Lucas r. Birmingham & Gloucester

Railw. (1842). So also where goods are unrea-sonably exposed to fire for want

of proper covering. Rutley p. Southeastern Railw. (1845).
And where the owner put several packages, one of flutes, one of watches, &c.,

into the same bag and sent them by railway, and the flutes were injured, it wa«

left to the jury to say whether the accident was attributable to the carelessness

of the conpany, or whether the plaintiff, by his own improper proceeding, con-

tributed to the disaster, the mode of packing having thrown upon the company a

more onerous task than if they had received the articles separately. Smith v.

London & Birmingham Railw. (1845).

But the consignee of goods well packed is not obliged to accept of a remnant of

them in a loose, unpacked state. Ch. & Rock Is. Railw. v. Warren, 16 111.

602. And in a recent trial at Nisi Prius, before Mr. Justice Woodward, of

the Pennsylvania Supreme Court, Ritz & Pringle v. Penn. Central Railw., 10

Am. Railw. Times, No. 14, where the defendants claimed to excuse themselves

from liability for injury to sheep transport«.'d on their cars, by reason of too many
being put into a car, on the ground that this was done by the agents of the con-

signor, the agents of the company telling them to exercise their own judgment in

regard to the number they would put into each car, the learned judge told the

jury that the company could not, in that manner, shift the responsibility which

the law imposed upon them. The remarks of the judge in his charge to the jury
are marked by a proper regard to the interests of all concerned, and will, we

trust, meet with general approval.
" In my judgment this is no defence. They

were bound to superintend the loading of the sheep. The cars belong to the

company, and are, and ought to be, under the exclusive control of the company's

agents. They are presumed to know better than freighters and drovers how

many tons' weight, or how many animals each car can carry safely, and it is due,

alike to the comfort of the dumb beasts, and to the interest of all concerned in the

transpcjrtation, that the skill and experience of the agents in charge should

dictate every tiling that pertains to the taking or carrying and discharging^ the

load. Tne less inexperienced fKjrsons have to do with these matters the better,

and to turn such duties over to them is negligence on the part of tiie company's

agents. They have storehouses in which to receive and load goods, and the ship-

ping merchant is never expected or permitted to direct how many cars shall be

employed in the transportation of his wares, nor what quantity shall go in each

car. In like mauner, the company is provided with cattle-yards and pens into

VOL. n. 10
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necessary wear by careful trausportatioii,^ in the mode to which

the carrier is accustomed ;
or from the defective nature of the

vessels or packages in which the things are put, by the owner or

consignor, the former class being regarded as the act of God, and

the latter the fault of the party, will excuse the carrier. Where
the bill of lading contained in the margin the words " not ac-

countable for leakage or breakage," the goods being casks of wine,

it was held not to exempt the carrier from the ordinary condition

of due care in the stowage of the casks. The dififerent degrees of

negligence are here thus defined :
" Gross negligence is used

to describe the sort of negligence for which a gratuitous bailee is

which they receive live stock, and their duties as common carriers attach from

the moment they take possession of the stock. They may call on the owner or

his servants to assist in loading the live stock, nay, they may require them to do

all the manual labor, as best acquainted with the disposition and habits of the

beasts, but it must be done under the practised eye of the company's agent,

whose duty it is to see that the car is roadworthy, and that it is properly loaded.

He may no more resign this duty to the drover than to the freighting merchant,

and may no more neglect this duty than any other connected with the transporta-

tion. If, therefore, the jury believe that Boyle stood by and permitted the cars

to be overloaded, whereby the sheep were injured, the company is liable for the

consequences of his negligence."

The same principle is reaffirmed in Powell v. Penn. Railw. Co., 7 Law Reg.
348

;
8. c. 32 Penn. St. 414, by the same learned judge. It was here decided

that where the agents, or servants of a common carrier, having charge of that

portion of the business, suffer the shipper of live stock to put straw into a car,

although under protest that if he do so it must be at his own risk, and the straw

is fired and damage done to the amimals, being horses in this instance, this con-

stitutes negligence in the carrier, and he is liable to respond in damages, notwith-

standing the shipper signed a release from all claim to damages to such stock

while in the company's cars. And where in such case the court are requested to

charge the jury, that if there was liability to fire from the locomotive communi-

cating with the straw, and the fire was so communicated, and the damage ensued

in consequence, it is negligence, and the company is liable, it is error to refuse

compliance with the request. Woodward, J.

But where the owners of freight hire cars, load them as they choose, and are

told that they load at their own risk, the company is not responsible for damages
occasioned by injudicious loading, or for any loss resulting from the inherent de-

fects of the article causing its destruction, or for decrease in the weight of hve

stock, arising from the mode of transportation, but are liable if any loss be caused

or increased by their own want of care and watchfulness. Ohio & Mis. Railw. v.

Dunbar, 20 111. 623.

And a carrier is not responsible for leakage arising from an imperfection in the

bung of a cask intrusted to him to be carried, and not caused or increased by any

negligence on his part. Hudson v. Baxendale, 2 H. & N. 575.



§ 186. GOODS OP DANGEROUS QUALITY, ETC. 147

liable ; but it is not properly applicable to an unskilled person who
does not use skill, but only where a skilful person does not use

the skill he has." The subject of the proper distinction between

the different degrees of negligence is here discussed, and the cases

commented upon at much length.^

2. Questions of some difficulty often arise in regard to the

dangerous quality of the articles delivered to carriers for trans-

portation, and the consequent duty of the owner of the goods. It

would seem to be reasonable in such cases, and such seems to be

the course of the decisions, that the owner shall inform the carrier of

the character of the goods, whenever that is essential to be known,
either on account of carrying the particular goods safely, or of

carrying them in such a manner that other goods may not be

damaged by coming in contact with them, and that for any default

in this particular the owner is responsible, not only to the extent

of any damage accruing to the goods, but even beyond that.*

3. And the carrier is not responsible for the decay of perishable

articles, without his fault, even where he
'

is driven by stress of

weather, out of the direct course, into a strange port for repairs,

whereby the injury is caused, or increased.^ Nor is he responsible

for leakage through the nature of the article or the defect of the

casks, without fault on his part. The owner of articles subject to

such contingencies, in hot weather and warm climates, as lard for

instance, assumes all such risks as necessarily, or ordinarily,

attend similar shipments, where they occur without the fault of

the carrier.®

»
Phillips r. Clark, 6 C. B. (N. S.) 882. See also Briggs r. Taylor, 28 Vt.

180. And where one delivers goods of a dangerous character, such as oil of

vitriol, to a carrier without disclosing its dangerous quality, he will not be liable

to a statutofj- penalty, unless himself aware of the contents, but he may neverthe-

less be responsible to the company for all damage in consequence in a civil action,

since one who delivers such a parcel must be presumed to be aware of its contents

80 far as civil responsibility for consequences is concerned. Hame r. Garton, 5

Jut. (N. S.) 648
;

8. c. 2 El. & Bl. 66. So also where one allowed a senant of

the carrier to take a carboy of oil of vitriol from his cart without making him

understand the dangerous qualities of the article, only saying it contained acid,

and the servant was seriously injured by the bursting of the carboy while carry-

ing it upon his back, the owner was held liable to the servant in an action for the

damages sustained. Farrant v. Barnes, 11 C. B. (N. S.) 563
;
8 Jur. (N. S.) 868.

Hutchinson r. Guion, 5 C. B. (N. S.) 149; supra, n. 3.

» The Brig CoUenberg, 1 Black (U. S.), 170.

• Nelson p. Woodruff, 1 BUck (U. S.), 166.
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4. And damage done to cotton thread by reason of the damp-
ness of the hold, not occasioned by any fault of the carrier, is an

accident of navigation within that exception in the bill of lading,

and the shipper must bear the loss resulting from such accidents,

unless he can show that the negligence of the master, or mariners,

made it operative on his goods." As the taking of salt as part of

the cargo of a general ship is common and allowable, the owners

of other goods, liable to be injured thereby, must bear the result-

ing loss, if there was no bad stowage and no inquiry made by the

shipper in regard to it.'^ The declaration in the bill of lading,

that the goods are "
shipped in good order, contents unknown,"

is only prima facie evidence of the goods being in such condition,

at the time, as it must of necessity have reference only to the

external appearance of the packages. And where proof is given

tending to show such was not the fact, it casts the burden upon
the owner, to prove the actual condition of the goods when

shipped."

6. The shipper is responsible for all. losses resulting from the

articles being in bad condition when shipped and perishing during
the voyage without the fault of the carrier.^ This was the case of

a cargo of potatoes. The question of the responsibility of carriers

by water is very carefully and learnedly examined by Mr. Justice

Clifford, in the Propeller Niagara v. Cordes,^ and the duty of the

master to do all in his power to protect the goods ou board, after

the stranding of his vessel, very clearly stated.

6. It is the general duty of carriers to furnish safe and suitable

carriages for the transportation, and to see that the articles are

properly stowed therein. But where the owner makes his own
selection of the carriage, knowing of the defects therein, and the

carrier is bound to see that he does know thereof
;

^^ or where the

shipper selects his own carriages and charters and loads them

himself,^^ the carrier is not responsible for injuries resulting from

defects in the carriages or loading. But in the former case, he is

responsible for increased damage resulting from delay on the pas-

sage, beyond the ordinary time, and from not having the cattle on

' aark V. Barnwell, 12 How. (U. S.) 272.
«
Ship Howard v. Wissman, 18 How. (U. S.) 231.

» 21 How. (U. S.) 7.

>° Harris v. Northern Indiana Railw., 20 N. Y. 232.
" East Tennessee, &c., Railw. r. Whittle, 27 Ga. 535.



§ 186. STOPPAGE IN TRANSITU. 149

board properly watered. And the owner of the cattle, in order to

preserve his right of action against the carrier, is not bound

to insist upon the cars proceeding, when ordered to wait for

another train, or to insist upon attempting to water the cattle

when told that the train might start before that could be done.

He is justified in conforming to the directions of the conductor,

and it is the duty of the latter to see that cattle on board are prop-

erly cared for.

7. It is the duty of a carrier to make all reasonable exertions to

save an incipient damage to goods becoming more serious than is

absolutely necessary, although he may not have been in fault on

account of, or responsible for, its occurrence.^ It is no excuse

for the carrier, that, where the goods were injured by rain, in

their passage to the defendant's wagon and office, they were not

secured in cases or water-proof coverings.*^

8. In regard to stoppage in transitu^ it is a subject which in its

general bearing does not properly come within the range of this

work, but as it incidentally affects the rights of common carriers,

in all modes, it may be useful to give here its general definition,

and briefly point out the mode in which carriers are liable to be

affected by the exercise of the right. Stoppage m transitu is the

right which resides in the vendor of goods upon credit, to recall

them upon discovering the insolvency of the vendee, before the

goods have reached him, or any third party has acquired bona fide

rights in them." The carrier's interest in this question arises

only when he is required by the vendor, while the goods are still

in his possession, to redeliver them to him or some one on his

account

>* Chouteauk r. Leech, 18 Penn. St. 224; Blocker r. Wkittenberg, 12 La.

Ann. 410.

" Klauber r. American Express Co., 21 Wis. 21.

" 2 Kent, Coram. 540, ei acq. ; Lickbarrow v. Mason, 1 Henry Black. 357
;

8. c. 6 East, 21
;
8. c. 2 T. R. 63 ; 1 Smith, L. C. 388 and notes, where the

whole law u]>on the subject, both English and American, will be found. The

right to stop goods in transitu is nothing more than the extension of the lien

which the vendor has on all sales, for the price, until after delivery, to the very

point of the goods coming to the actual custody of the vendee, or his agent.

(S'Aair, Ch. J., in Rowley v. Bigelow, 12 Pick 313.

This leading case establishes the point, that the vendee may defeat the right

of the vendor to stop the goods in transitu, by a bonafide assignment of the bill

of lading for value. And we are not aware that the right can be defeated in any
other mode, until the goods come to the virtual possession of the vendee.
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9. After such demand it becomes important to the carrier to

determine whether the right to reclaim the goods still exists. For

if so, and the carrier decline to redeliver them, or deliver them to

the vendee, he and all persons claiming to retain them against the

claim of the vendor, become liable in trover for their value.^^

10. The principal difficulty which arises in such cases, so far as

the carrier in concerned, will be likely to occur in regard to goods
which have passed through one or more carrier's hands, before

they come into those of the one upon whom the . demand for the

goods is made. For in the case of a single carrier, he may safely

conclude that if such a demand is made upon him while the goods
are in his custody, it will be prudent to retain them until the exist-

ence of the asserted right is established, and if so, to surrender

them in obedience to the demand, as there can be no question of

the right of the unpaid vendor ordinarily, to reclaim the goods in

case of the insolvency of the vendee, as long as they remain in the

possession of the carrier.^^

11. It is not enough to defeat this right, that the transportation

is accomplished, if the goods still remain under the care and con-

trol of the carrier, as in the case of a railway, in the warehouse

of the company, awaiting the arrival of the vendee ; or in the

warehouse of a wharfinger, or warehouseman ;
^^

unless, as is said

" Litt V. Cowley, 7 Taunt. 169
; Bohtlingk r. Inglis, 3 East, 381

; Syeds r.

Hay, 4 T. R. 260.
** See the cases cited under note 14. And it would not be regarded as a con-

version in the carrier to retain the goods, after a demand from the vendor, for a

sufficient time, to enable him to ascertain whether the right to stop in transitu

ever existed, and if so, whether any intervening rights had accrued either by act

of the vendor or the vendee, which would defeat it.

" Dodson V. Wentworth, 4 Man. & Gr. 1080, where Ch. J. Tindal thus, states

the distinction between the cases where the transitus is ended, by depositing in

the warehouse of the carrier, or other person, and those where this does not have

that effect.

"The warehouse, in which the goods were lodged was not the warehouse of

the carrier
;
as some of the cases turn upon the point that the transitus is not at

an end while the goods remain in the possession of the carrier, not only in the

actual course of the journey, but even while they are in a place of deposit, con-

nected with transmission. But the place of deposit here is the warehouse of a

third party," and the question is whether the depositary acts " as the agent of

the carrier, or the consignee."

In a late case, Harris r. Hart, 6 Duer, 606, this subject is discussed with

great ability by a court of large experience in regard to commercial law, and an

attempt is made to rescue the principle upon which all the cases profess to go
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in some of the cases, the vendee, by special contract and under-

standing, is accustomed to use the warehouse of the carrier or

from something of that confusion into which some of the modem, and especially

the American cases, have thrown it. The principle upon which the whole sub-

ject rests, is, that of giving the vendor a lien for the price of the goods, until they

come into the actual possession of the vendee, or of his agent, for custody, and

not for transportation. With this view all reasonable construction should be in

favor of maintaining the lien. Hence in this last case it was justly lield, that

while the goods were in the course of transportation, even by the vendee's agent
on board his own or a hired vehicle, the right to stop in transitu still existed.

And in the case of Sheridan v. The New Quay Company, 4 C. B. (N. S.) 618,

where goods were sold to a party at Manchester to be forwarded to Liverpool for

delivery, and were accordingly sent to L. and put into the hands of defendants,

who were wharfingers and carriers at L., to be carried to Manchester for the

vendee, it was held the vendor's right of stoppage in transitu was not gone.
8. c. 5 Jur. (N. S.) 248.

And in the very recent case of Schotsman v. The Lane. & Yorksh. Railw. Co.,

Law Rep. 1 Eq. 349; 8. c. 12 Jur. (N. S.) 42 (1866), this precise point is very

carefully considered by Lord Homilly, M. R., and the following propositions

declared. The right of stoppage in transitu is not lost because the vessel on

which the goods are shipped is the property of the vendee, if the vessel is a

general ship, and is employed as a mere common carrier. It would seem to be

otherwise if the vessel were sent by the vendee expressly to fetch these particu-

lar goods, or if any agent were on board expressly authorized to receive

them ;
or if the bills of lading were delivered to the captain, or sent to the

vendee.

I#will be useful to state this case and the opinion of the court more at large,

as the latest exposition of the English law upon the point.
*• This was a question whether the right of stoppage in transitu existed under

the following circumstances : In the month of July, 1864, the plaintiff, Eniile

Schotsman, a merchant at Lille, entered into a contract to sell to the defendant

Cnnliffe, who carried on business as Messrs. Fort & Co., of Goole, 1870 sacks of

wheat tlour, and accordingly directed Messrs. Delafosse Brothers, of'Rouen, as

his agcQts and on his behalf, to purchase and ship the same. The said Messrs.

Delafosse accordingly, as the agents of the plaintiff, Emile Schotsman, shortly

before the 28th of September, 1864, shipped 1870 sacks of wheat flour on l>oard

a screw steamer calletl The I.K)ndos, which was then bound from Rouen to Goole,

and of which Thomas Woodhead was the master. This vessel belonged to

Messrs. Watson, CunliiTe, & Co., which firm consisted of the defendant Cunliffe

and of one other person. She was a general ship, trading and making regular

passages between Rouen and Groole. The master of the ship, on the same 2Hth

September, signed four bills of lading of the flour, one of which-he retained him-

self, while he gave the other three to Messrs. Delafosse.

On the 80th September, Messrs. Delafosse having reason to doubt the solvency

of Messrs. Fort & Co, indorsed one of the bills of lading,
'• Don't deliver to

Messrs. J. Fort & Co., but only to Emile Schotsman, or to his order. Rouen,

Sept. 30, 1864. (Signed) Freres Delafosse." The bill of lading, thus indorsed,
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wharfinger as his own. In such case it is the same, when the

goods are deposited in the warehouse of the carrier, or warehouse-

was sent by them to the plaintiff Schotsman, who indorsed it over and forwarded

it to the other plaintiff, Craig, who was his agent in England.
On the 3d of October, 1864, a bill of exchange, in the hands of the plaintiff,

Emile Schotsman, which was drawn by Schotsman, senr., of Douay, upon, and

was accepted by, the said Messrs. James Fort & Co., for the sura of £1,000, fell

due, and was duly presented for payment, but was dishonored, and had since

been protested for non-payment.
On the same 3d October, 1864, the vessel arrived in the river Humber, under the

same Thomas Woodhead as her master, and with the wheat Hour on board. Craig,

acting as the duly appointed attorney of Schotsman, immediately gave notice to

Woodhead, the master, and to Cunliffe, of the stoppage in transitu, but was un-

able to prevent the flour being delivered to the defendants
;
the Lancashire &

Yorkshire Railw. Co., who are the owners of extensive warehouses at Goole, and

who, although notice was given them of the rights and claims of Schotsman,

declared their intention of holding the same for Fort & Co., and had delivered

part of the goods to them, or their order.

On the 11th October, 1864, the defendant Cunliffe, as James Fort & Co., was

adjudicated bankrupt; and the defendant Banner had since been appointed
creditor's assignee. The bill was accordingly filed against the Lancashire &
Yorkshire Railw. Co., Cunliffe and Banner, to enforce the stoppage in transitu,

and the suit now came on to be heard.

Baggallay, Q. C, Eddis, and Butt (of Common-law bar) for the plaintiff, con-

tended, that as the ship was a general ship the stoppage in transitu was good,

notwithstanding that the ship was the property of the defendant, who was himself

the consignee of the goods. [They cited Mitchell v. Eade, 11 Ad. & El. €88;
Van Castul v. Booker, 2 Exch. 691; Turner v. The Liverpool Docks Co., 6

Exch. 543
;

1 Smith's L. C. 643, 4th ed. (notes to Lickbarrow v. Mason) ;
and

Heinckey v. Earle, 8 El. & BI. 410.]

Jessel, Q. C, and Lawrence Bird, for the Railw. Company, contended that

the right to stop in transitu was gone, the goods having previously got into the

possession of the consignee, as owner of the ship. As the company had parted
with the goods, no injunction could be granted in this case, and the Chancery
Amendment Act, 21 & 22 Vict. c. 27, § 3, giving power to the court to award

damages, did not apply, and consequently the court had no jurisdiction. [They
referred to Chit. Contr. 390, 393, 7th ed.

;
The Mercantile Shipping Act, 1854,

§ 70; the 18 & 19 Vict. c. Ill, § 3; Ogle ». Atkinson, 5 Taunt. 759; and

Fowler v. MacTagart, cited by Lawrence, J., in Bohtlingk r. Inglis, 3 East,

396.]

Selwj-n, Q. C, and Lindley, for the assignees in bankruptcy, cited Fragano v.

Long, 4 B. & Cr. 219
;
2 Selw. N. P. 1288, 1292

;
London & Northwestern

Railw. Co. V. Bartlett, 7 H. & Norm. 400
; Bohtlingk v. Inglis, 3 East, 381

;

Bolin r. Huffnagel, 1 Rawle's Amer. Rep. 1
;
Lucas v. Nockells, 2 J. & J. 304

;

and Whitehead v. Anderson, 9 M. & W. 518.

Sir J. Romilly, M. R., without calling for a reply, said: The general view of

the case I take is this,
— I think the principle of these cases is not much in dis-
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man, or wharfinger, as if they had reached the warehouse of the

vendee himself. ^^

pate, but the difficulty generally arises on a question of fact. I apprehend it

will not be disputi-d on either side that in every case where there is a contract for

the sale of goods between a vendor and a vendee, the property in the goods

" Rowe V. Pickford, 8 Taunt. 83. This is the case of a trader in London who

was in the habit of purchasing goods in Manchester and exporting them to the

Continent soon after their arrival in Ix>ndon, and the goods in the mean time re-

mained in the wagon-office of the carriers. It was held that the right of stoppage
»w transitu ceased upon the arrival of the goods at the wagon office. See also

James v. Griffin, 1 M. & W. 20
; Edwards v. Brewer, 2 id. 375. It is never

deemed important, in order to defeat the right to stop in transitu, that the goods
should have come to the very hands of the consignees. It is enough if they have

come to the hands of some one acting for him. Ellis v. Hunt, 3 T. R. 464. If

the consignee generally makes use of the wharfinger's warehouse as a place to

keep his goods in, the transitus is at an end, when the goo<ls are de|)osited there.

Tucker r. Humphrey, 4 Bing. 516
;
Richardson v. Goss, 8 Bos. &. P. 119

;
Foster

V. Frampton. 9 D. & R. 108
;

s. c. 6 B. & C. 107.

Wentworth r. Outhwaite, 10 M. & W. 486. This is the case where the goods
were kept by the carrier as warehouseman at the end of tlie public carrier's route,

until they could be sent for by the vendee, at his own convenience, and upon

payment of warehousing. It was held the transitus terminated upon tlie arrival

of the goo<ls at the warehouse. This case is put by Ahinger, Ch. B., witli wiiom

the court concur, upon the ground that the warehouseman was an agent of the

vendee for receiving the goods and keeping them, not for forwarding, which

showed the transitus at an end. Baron Parke also said :

" The carriers held

them, not as agents for forwarding them, but for their safe custody, and they
were constructively in the possession of the vendee." Dodson v. Wentworth, 4

M. & Gr. 1080,, is a similar case, and decided upon the same ground. Dixon

r. Baldwin, 5 East, 175. In Heinekey v. Earle, 8 El. & Bl. 410, goo<ls were

shipped by order to A., and the bill of lading made them deliverable to A. on

paying freight; but on their arrival, A., being embarrassed, and not wishing to

accept the goods, if he stopped business, objected to receive them, but they were

afterwards landed and locked up in his warehouse, A. intending to warehouse

them for the vendor, if he could so do. The vendor demanded the goods, and

A. declined surrendering them, on the ground that his solicitor advised him he

could not do so safely. The goods were subsequently assigned for the benefit of

creditors ;
it was held that the transit was at an end.

Lonl Campbell, Ch. J., said: "A mere delivery at the place of destination is

not necessarily a termination of the transit. The transit remains until the goods
have come into the possession of the consignee, and although they are landed at

the place to which they are destined, unless the consignee has taken possession of

them, I think they are still in transit. The merely putting upon the premises of

the consignee, I think, could not necessarily be a termination of the transit.*^

But in this case it was held, the consignee's consent to retain them determined

the transit.



154 COMMON CARRIERS. CH. XXVI.

12. But by far the most difficult questions arise under this

head in a class of cases, quite numerous, where the goods are

passes to the vendee as soon as the goods are delivered for his benefit to any-

common carrier, subject to the right of stoppage in transitu, before thu actual or

virtual delivery into possession of the goods takes place. The only question

really is, whether that is so here or not
;
and the real question depends on this,

whether there was an actual or virtual delivery of the goods when they were put
on board the ship at Rouen

; because, if there were, the stoppage in transitu was

at an end
;

if there were not, there was a stoppage in transitu by the co-plaintiffs

on the morning before they were delivered. It appears to me that a proposition
has been stated on behalf of the defendant, which will not be disputed by any-

body, that if the vendee of the goods sends his own ship for the goods, and they
are delivered on board that ship, that is an actual delivery of the goods to the

vendee, and there the matter ends
;
the stoppage in transitu is over, and nothing

more can be said on the point. That I consider to be practically the decision in

the case of Ogle v. Atkinson, supra. There may also be an actual delivery,

although the ship is not the ship of the vendee. For instance, if the purchaser
of the goods sends over an agent on his behalf to receive the goods for him, and

they are delivered to him in the character of agent for the purchaser, then there

is an actual delivery of the goods, and the stoppage in transitu is at an end.

Now a very material matter in this case consists in this,
— whether there is, in

the absence of any thing being stated, an actual delivery to the owner of the ship,

if the ship is a general ship for a general cargo ? In the case of Ogle v. Atkin-

son ( I think that was the case in which a quantity of hemp was dispatched from

Riga), the purchaser of the goods expressly sent his own ship for those goods,

and that is so found in the special case, and the captain was sent as agent of the

purchaser to receive the goods. The court in that case held, that as soon as the

goods were put on board that ship, they were actually delivered to him as his

particular agent. It is true that he afterwards took in other goods, but the ship

was sent expressly for the purpose of receiving those goods, and consequently it

was analogous to the case which Mr. Bird put to me of the carrier being the

purchaser of the goods, and sending one of his ordinary carrier-wagons to

receive them, in which case no one could doubt the delivery would be perfect,

and the stoppage in transitu would be at an end. But if the ship is a general

ship, then, I apprehend, the case of Mitchell v. Eade, supra, determines that the

ship stands expressly in the same situation as the common carrier. That is the

important part of the decision in Mitchell v. Eade, and the mere fact that

the ship which is used as common carrier is the property of the vendee, does not

make the mere placing of the goods on board a delivery to the owner of the ship.

That, in my opinion, is what is determined in Mitchell v. Eade, and that is the

important part of the decision with reference to the case at present before me. I

admit, indeed,— and that, as I stated to Mr. Selwyn, is a very material part of

his case,— that although there may be no actual delivery, yet there may be a

virtual deliveiy, which would amount to the same thing. If the bills of lading

had been sent to Fort & Co. (to Mr. Cunliffe) , then, I apprehend, the stoppage

in transitu would have been at an end as soon as he got the bills of lading.

In this case what occurred was this : When the goods were put on board the
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directed by a particular route, through successive lines of carriers,

aud at the intermediate points to the care of particular persons,

essel, the captain signed four bills of lading, and he delivered three of them to

Messrs. Delafosse.& Co., as the shippers, and he retained one himself. I think

those are the exact words which are stated in the bill and in the answer. That is

verj' material, because if Messrs. Delafosse & Co. had delivered all the bills of

lading to the captain, that would have put an end to the stoppage in transitu, and

made a virtual delivery of the goods to Cunliffe, or the agent of Cunliffe. I am
of opinion that the mere retention by the captain of that bill of lading cannot be

treated in the same way, unless it was so retained by him under an express arrange-

ment between them that it should be treated exactly as if he had delivered it. I

think there is an analogj' between the case of Mitchell v. Eadc and the present

case, though it is open to the distinction which ^Ir, Selwyn and Mr. Lindley have

pointed out, and which Mr. Jessel enlarged upon very much, that it was not a

case of vendor and purchaser. In that case the captain had signed the bill of

lading and had delivered it to the shipper. But suppose the captain had after-

wards maile another bill of lading and signed it and kept it in his own jwssession,

which he could have done the next day, would that have made any difference in

the decision ? It is clear that, according to the opinion of Sir J. Campbell, who

argued that case, if the bill of lading had been delivered by the shipper to the

captain, in that case, then, the ownership of the goods would have passed, or, to

apply it to a case like the present, the stoppage in transitu would have passed.

But it is impossible to say that the captain, who might have made the bill of

lading tlie next day if he thought fit to do it, without the sanction of the shipper,

could by that means have created the transfer of the property which the shippers

did not intend to take place. So also in this case I am of opinion, that if the

captain had thought fit to make a bill of lading and sign it himself immediately

afler the delivery of the three bills of lading to the shipper, that would not have

taken away tlie right of stoppage in transitu from the shipper, not having been

done with his sanction, and not being done with the intention of an actual

deliverj' of the goods.
This is the general view I take of the case. It is very important to observe,

and it should always be borne in mind, that there is a distinction between Mr.

Cunliffe, or Messrs. James Fort & Co. (whichever name you please to call him

by) and Messrs. Watson, Cunliffe, & Co. They are two distinct sets of persons.

It is very true that Mr. Cunliffe was (if I may use a species of anomalous expres-

sion) the sole partner in one firm, and that he was partner with another person in

the other firm. But they are totally separate and distinct characters ; and in

courts of l4w we have constantly to deal with that circumstance. One man fre-

quently unites in his own person different characters. He may be a consignee

and an executor, but what he does as an executor does not affect what he does

as consignee. This vessel was a vessel that duly advertised as a trading vessel

between Goole and Rouen by Messrs. Watson, Cunliffe, & Co., for the common

carriage of goods, and, therefore, it appears to me that this was not a vessel sent

by Cunliffe for the reception of those goods, but that it was a mere common car-

rier. The expression in Cunliffe*s answer, which I marked last night, is this. It

is at the end of paragraph a of the answer. "1 admit that Messrs. Delafosse
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who may be wharfingers, forwarding merchants, warehousemen,

cairiers, or combining two or more of these capacities. But

did thereupon, and, in fact (but whether or not as the agents of and on behalf

of the plaintiff, Emile Schotsman, I cannot set forth as to my belief or other-

wise), on or about the 28th September, 1864, ship 1870 sacks of wheat flour on

board a screw steamer called The Londos, and that the said Londos was then

bound from Rouen to Goole, and that she was trading, and advertised to be

trading, between those ports, and that she brought over from Rouen to Goole a

general cargo, and that Messrs. Watson, Cunliffe, & Co. were the agents and

consignees of the said ship, and that Thomas Woodhead was the master thereof."

Now I admit that if Cunliffe, hearing that this flour had been purchased
for him, had sent this ship expressly for the purpose of taking that flour, and

had sent the captain for the purpose of receiving the flour, and had so

informed Messrs. Delafosse & Co., though he had taken in other goods and

another cargo, then it would have come within the case of Ogle v. Atkinson

{*M/>»-a) ; and there would have been an actual delivery the moment they were

put on board the vessel. But the vessel being of that description, then I am of

opinion that unless they were intended to be delivered to some express agent
of the purchaser, there was no deliverj' by putting them on board the ship.

Putting them on board the ship is nothing more than this, that it is necessarily

putting them within tlie control of the captain of the ship ;
and the fact that the

captain of the ship is appointed by the owner of the ship does not make him a

bit more the agent for the receipt of these goods than if any other person had

appointed him. It is all involved in the question whether the ship was a ship

trading generally, or was specially sent for the express purpose of receiving

these goods. If not, the delivery of them on board the ship is only delivering

them to the captain, who has the control of the ship, and he is only agent for the

owner for the general purposes of the ship, and not for the express purpose of

receiving these goods, unless he has been expressly deputed as his agent for that

purpose.
I have admitted that if the bills of lading were delivered to him as the agent

of the vendee for the purpose of transferring the property, there would be a

virtual deliver)', and that would put an end to the stoppage in transitu. But

although I confess the evidence is meagre on that subject, I think it does not

amount to that. The evidence which is stated is this, and there is nothing more

on the subject. The master, on the 28th September, signed four bills of lading

of the flour, one of which he retained and the other three of which he handed

back to the said Messrs. Delafosse. I find no other evidence on the subject.

Now, Mr. Jessel, in pointing to the extremely meagre character of the evi-

dence on this point, wanted to bring me to this conclusion, that I must presume

every thing that is not proved against the plaintiff; but I am not of that opinion.

If the defendants rely on the delivery of the bill of lading to the captain, it is for

them to prove it. The presumption appears to me to be, that the ship was

a general ship, and that the putting of the flour on board was not by itself

a delivery. If it is contended that the deliver)- of the bill of lading amounts to a

virtual deliver)-, this is altogether a separate matter, which must be duly proved.

There seems to be no question of the right of the unpaid vendor to stop the
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where one had employed an agent at an intermediate stage in the

transit to forward all goods coming to that port for him, it was

held not to terminate the transitus when the goods reached the

hands of such agent and were by him forwarded by another ship.^^

A usage for carriers to detain goods on a lien for the general bal-

ance of account between them and the consignees, will not affect

the right to stop in transitu.^

13. The principle by which the question of the continuance of

the transitus is determined in this class of cases, is the same

already stated. If the person to whose custody the goods are

consigned, at an intermediate point, is only to be regarded as an

agent, for forwarding, or keeping, or carrying, in the course of the

transportation, then the transitus is not ended. But upon the

other hand, if such person, although a carrier, or connected with

the carrying business, is to keep the goods for the consignee, and,

as his agent, or in that capacity, to give them a new destination,

or so to keep tliem until the consignee can send for them, or dis-

pose of them, or give them a new destination, in all these cases

the transitus is ended .^^

14. Railway companies, from the manner of transacting their

business, would not be likely to be exposed to the raising of such

questions very often, while the goods were in their custody. But

as many of the long lines of transportation consist of numerous

independent routes, and often in different countries, states, or

kingdoms, such questions very frequently arise upon prior portions

of the line, which they are by the rules of law compellable to

solve, at their peril, upon an admonition by telegraph, from an un-

goods in the course of the transit, even after thej come into the hands or control

of a particular person named by the vendee as his agent for the purpose of

receiving and forwarding the goods. Carfan v. Campbell, 6 Am. Law Reg. 661,

citing Covin v.. Hitchcock, 23 Wend. 611. But where the bill of lading is bona

fide obtained from those having the general authority to negotiate it, and value

paid in faith of it, the right to stop in transitu is gone, although tlie party nego-

tiating it be guilty of fraud as to another party to whom it had been contracted

and value paid. Pease r. Gloahee, Law Rep. IP. C. 219; s.c. 12 Jur. (N. S.) 677.
" Nichols r. Le Feuvre, 2 Ring. N. C. 81

;
s. c. 2 Scott, 146.

*
Openheim v. Russell, 3 B. & P. 42.

" Cases cited under note 8. See also Covell r. Hitchcock, 28 Wend. 611.

And where it is the practice of a carrier, at a particular place, to deposit goods

upon a public wharf, and for the consignees to come and take them away at their

pleasure, no one having any further charge of them, it was held, that the tran-

situs ended upon the goods reaching the wharf. Sawyer v. Joslyn, 20 Vt. 172.
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known party, a thousand miles distant, which renders it of conse-

quence that they should be able to obtain competent counsel upon

questions of this character.^^ It is the same, in regard to all goods

put into the custody of a carrier by a subordinate party, if de-

manded by the party having superior right, the carrier must sur-

render them to him, or he is liable in trover if the goods still

remain in his possession, otherwise if he have finished his office in

regard to them.^ It seems to be settled, that the right to stop

goods in transitu is divested, by the bona fide purchase of the as-

signment of the bill of lading, without notice of fraud in any
intermediate assignee, although, as between some of the former

parties there may have existed such an extent of bad faith as to

vitiate the assignment or transfer of the bill of lading as between

these particular parties.^ So an order for the delivery of the

goods, after their arrival in port, given to one who had paid the

freight, and held the assignment of the bill of lading, no delivery

being made before notice to stop the goods in transitu, will not

defeat the right of the vendor.^

15. There seems to be some confusion in the cases in regard to

the right of a third party to interpose his claim between the

bailor and bailee. It is perfectly well settled that the bailee can-

not defend against the claim of the bailor, by showing a better

outstanding title to the thing, in a third party, who has made

no claim upon- him.^^ But it is settled, that the bailee may defend

against the claim of the bailor, by showing the goods have been

taken from him by legal process.^" Hence in cases of this kind

the more common course is for the interposing claimant to resort

to the writ of replevin ; and sometimes to a writ of interpleader,

*«
Guildford, Clark, & others v. Smith, Eldridge, & Lee, Trustees of the

Vermont Central Railw., a case involving these questions, 30 Vt. 49.

^
Ogle V. Atkinson, 6 Taunt. 759

;
Wilson v. Anderton, 1 B. «fe Ad. 450. It

is a good defence to the carrier, that he has surrendered the goods according to

the order of the baUor before he receive counter orders from the superior owner,

and until that the carrier cannot dispute the title of his bailor. Story on Bailm.

§582.
" The Argentina, Law Rep. 1 Adm. 870

;
Pease v. Gloahee, Law Rep. 1 P.

C. 219.
**

Coventry ». Gladstone, Law Rep. 6 Eq. 44.

*•
Gosling V. Birnie, 7 Bing. 339

;
HoU. v. Griffin, 10 Bing. 246.

" Burton r. Wilkinson, 18 Vt. 186. If this defence were not valid, it might

compel the party to resist the acts of a public officer in the discharge of his duty,

which the law will never do.
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in order to settle the rights of the contending parties, if no other

adequate remedy exists.

16. But we apprehend there is no necessity for any such resort.

Wherever the bailor obtains possession of the goods by force or

fraud, or attenipts to retain possession of them through the car-

rier, after his title has expired, in analogy to the case of landlord

and tenant, the bailee may, upon having notice to surrender the

goods to the rightful owner, under penalty of a suit, yield to

the claim of the rightful proprietor, and defend against that of the

fraudulent or wrongful bailor.-^ And, as is said before, the rule

seems now to be settled, that in such case the carrier must deliver

the goods to the rightful owner at his peril.^

"
Post, § 188; Swift c. Dean, 11 Vt. 323; Turner r. Goodrich, 26 Vt.

707. The carrier, where goods are shipped in the name of one not the owner,

may prove in excuse for not delivering them to the shipper, or his assigns, that

they were taken from him by lawful process against the rightful owner, against
his will. Van Winkle v. U. S. M, S. Co., 87 Barb. 122; Bates v. Stanton, 1

Duer, 79.

*"
Story on Bailm. § 450. LUtledale, J., in Wilson v. Anderton, 1 B. & Ad.

468. " He may show that the title of the lessor has been put an end to
;
and

therefore in an action of covenant by the lessor, a plea of eviction by title para-

mount, or that which is equivalent to it, is a good plea, and a threat to distrain,

or bring an ejectment, by a person having good title, would be equivalent to an

actual eviction."

•
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SECTION XXI.

Effect of Bill of Lading upon Carrier.

1. Between consignor and carrier the bill of

lading is priniA facie evidence.

2. But questions of quantity and quality of

goods cannot be raised where interme-

diate carriers are concerned.

8. Bill of lading may be explained by oral

evidence.

4. Express promise to deliver goods in good

order, by a day named.

5. Effect of stipulation for deduction from

freight, in case of delay.

6. If carrier demand full freight, in such

case he is liable to refund.

7. Must be forvDarded according to bill of

lading.

8. Effect of separate bills of lading to differ-

ent owners.

9. Right of consignee in unlading goods.

10. Effect of indorsement and delivery of bill

of lading.

11. Exception of responsibility for leakage

extends to extraordinary as well as or-

dinary leakage.

12. But the carrier must show no want of
care on his part.

18. Statement in bill of lading as to state of

goods only prima facie evidence of

fact.

14. Passenger's baggage not at his own risk

by reason of any notice printed on

his ticket and posted in the company's

office, unless brought home to the

oivner.

15. Bill of lading construed with reference

to the nature of the route and the course

of business.

16. The after carriers may pay back freight,
in conformity with the bill of lad-

ing.

17. And the bill is conclusive as to third par-

ties who act upon it.

18. An exception in the bill oflading does not

affect its general construction.

19. The bill is evidence only, as between the

parties, but conclusive as to parties

acting in faith of it.

20. But in cases offraud the estoppel will not

bind the owner ofa vessel or his interest

in it.

21. Delivery must be made, ifpracticable, as

agreed. Carrier must show loss caused

by excepted risks.

22. Construction of terms of bill of lading

affected by usage, Sfc.

23. Assignment of bill of lading transfers the

title to goods, but not the claim for

damages.

§ 187. 1. It is common for a bill of lading or the receipt for

goods, executed by the station-agent, to describe them as in good
condition. In such case this is always prima facie evidence

against the carrier of that fact, even between the immediate parties

to the contract, and may become conclusive upon the carrier,

where the consignee or other parties have acted upon the faith of

such representation, and have made advances, or given credit, re-

lying upon its truth.^

' Shaw, Ch. J., in Hastings v. Pepper, 11 Pick. 43
;
United States Cir. Court,

N. Y. Dist. 7 W .Law J. 302
;
Price v. Powell, 3 Comstock, 322. Declarations

of the master, while in charge of the goods, are evidence against the ship-owner.

McCotter v. Hooker, 4 Selden, 497, Avhere it is held, that a mere receipt for the
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2. But ill regard to parties who have no direct interest in the

goods, and no authority to adjust any deficiency or damage ; who

are but intermediate carriers, or middle-men, between the con-

signor and consignee, such questions cannot be raised, in an action

for freight.^

goods does not merge the previous oral ajn"eemcnt. And a receipt for a sealed

package of money,
'* said to contain" a given amount, is not even prima /acie

evidence that it did contain that amount. Fitzgerald v. Adams Express Co., 24

Ind. 447. Nor is a common carrier bound to receive money for transportation

unless properly secured and adilrossed ;
nor will the refusal to count the money

raise any presumption against the carrier as to the amount. See also Dunn r.

Branner, 13 La. Ann. 452.

But where the packages are described in the bill of lading ".weight and con-

tents unknown," and one of them is in bad condition on arrival, and the jnode of

packing is such that it would not readilj" have been discovered, it reijuires proof
that it was not so when delivered. U. S. Cir. Court, Nelson, J., The Columbo,
19 Law Rep. 376. In McCready v. Holmes, 6 Law Reg. 229, in the District

Court of the United States for the District of South Carolina, in October, 18o7,

it was held, that though a carrier, in the absence of evidence of fraud or mistake,

is concluded by the receipt or bill of lading, as to the quantity or amount of the

goods shipped ; yet, in an action for the freight, where the consignee has received

the goods at the wharf, without qualification or reservation of the right to in-

spect, weigh, or measure them, and the carrier proves due care of them during
the transit, and an actual delivery of all in his possession on his arrival, the

burden of proof is on the consignee to establish that a deficiency in the quantity

specified in the bill of lading, aftei-wards discovered, is chargeable to the wrongful
act or neglect of the carrier.

A bill of lading expressed to have received the goods
*' in apparent, good

order," mtiy be explained by parol, and it may be shown that the goods had

been in fact injured before received. Blade v. Chicago, &c., Railw., 10 Wise. 4.

The bill of lading is presumptive evidence of the condition of the goods, and

if the goods do not airive, or not in the condition stated, the carrier is prima

facie responsible. Tarbox i?. Eastern Steamboat Co., 60 Me. 339
;
Great West-

ern Railw. p. McDon.ild, 18 111. 172.

A contract by wliich a carrier covenanted with a manufacturer of salt to carry
from twelve hundred to five thousand busiiels of salt, annually for three years,

gives the election as to the amount to the manufacturer. White r. Toncray,
9 Leigh, 347.

* Canfield v. The Northern Railw. Co., 18 Barb. 586. In this case, a quantity
of wheat was shipped at Detroit on board the ship Argo, for Ogdensburg, con-

signed to B. & L., Montpelier, Vt., care of Northern Railw. Co., N. Y. The
master delivered the wheat to defendants, in pursuance of the bill of lading, but

on measurement it fell short one hundred and seventy-five bushels of the quan-

tity named in the bill. The master demanded freight of defendants upon the

quantity carried and delivered, which defendants refused to pay, but offered to

pay freight, deducting the deficiency in the wheat. This suit is for the freight

demanded. Defendants claimed,—
VOL. u. 11
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3. But where the bill of lading is given, when the goods are so

packed as to be incapable of inspection, and prove to have been in

fact damaged when they were shipped, this may be shown by o-ral

evidence.^ But as a bill of lading is quasi a negotiable instrument,
if negotiated it is binding upon the ship-owner.* In general a bill

of lading is not to be contradicted and controlled as to the terms

of the contract by oral evidence.^ And where the carrier gave a

receipt for goods to be forwarded, and specified among other things
" one cradle," the cradle being wrapped in a piece of carpet and

bound with cords, and the evidence went to show that the plaintiff

told one of defendants' agents that it contained a valise, it was held

they were liable for the loss of the valise.^

4. The stipulation in a bill of lading to deliver goods within a

1st. They were not liable for freight, and if so,—
2d. They had tendered all the plaintiffs were entitled to demand of them.

It was held, that defendants were liable to the plaintiff for the freight actually
earned on the wheat delivered.

On the first point in the defence, the court say,
" The usual clause in a bill of

lading, making the payment of freight by the consignee a condition of the

delivery of the goods, is inserted for the benefit of the carrier. It is regarded
as a letter of request from the consignor, and the reception of the property
causes an implication that the consignees intend to comply with the request.
The law implies a promise upon which the carrier may found an action for the

freight. Abbott on Ship. 421
;
3 Kent, 219; 3 Bing. 383. This is the settled

rule as regards the Jinal consignee named in the bill. I see no good reason why
a rule, which looks with a single eye to the rights of the carrier, should not be

applied to every consignee named, whether Jinal or intermediate.''''

As to the second point, the court say, substantially, that defendants were

middle-men, all their powers and rights are derived from the tei-ms of the bill of

lading, as intermediate consignees, and there is no agency in behalf of the

owner, authorizing the defendants to make any adjustment. See also Bissell v.

Price, 16 Illinois, 408.
^
Gowdy V. Lyon, 9 B. Mon. 112, And a bill of lading for a specified num-

ber of tons of iron, "weight unknown," binds the carrier, in the absence of

fraud, to deliver only so much as he actually receives. Shepherd v. Naylor, 19

Law Rep. 43
;
Bissell v. Price, 16 Illinois, 408.

* Howard v. Tucker, 1 B. & Ad. 512. See also Cox v. Peterson, 30 Ala.

608.
• » May V. Babcock, 4 Ohio, 334

;
The Schooner Reeside, 2 Sumner, 567

;

Angell on Carriers, §§ 228, 229. And it is not competent to show a usage con-

tradicting the terms of the bill of lading or the general liability of the carrier.

The Schooner Reeside, supra ; Angell on Carriers, § 228
; Layword v. Stevens,

8 Gray, 97.

« Harmon v. New York & Erie Railw., 28 Barb. 323.
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specified time, in good order, the "
dangers of the railway, fire,

leakage, and other unavoidable accidents excepted," binds the

carrier to deliver within the time absolutely, the exception having
reference exclusively to the condition of the goods" when de-

livered.

5. And an agreement to deliver, at the place of destination, on

a day named, with a provision that the carrier shall deduct a fixed

sum from the freight for each day's delay beyond that time, was

held to be an unconditional contract to deliver by the day named.^

But the reason and good sense of the case would seem to indicate

that if the carrier made the stipulated deduction from freight,

fixed in his contract for the delay, he was not liable beyond
that for delay merely, and so the court seems to have viewed the

subject.

6. But where the carrier in such case demanded full freight,

not consenting to deduct the price fixed in the contract for the

delay, it was very justly held to be a payment by duress of circum-

stances, and the excess recoverable of the carrier.^

7. In an important case,^ recently determined by an experienced

court, it was held that where the bill of lading required the goods
to be rcshipped at an intermediate port, by a particular ship, and

they were reshipped in another ship, that the contract had not

been complied with, and that the carriers must be considered as

insuring the goods against loss, even if it arose from causes ex-

cepted by the bill of lading. And where goods are delivered to a

railway company, for carriage, and a receipt taken by the con-

signor, upon which he obtains an advance by the consignee, the

consignor subsequently obtaining a redelivery of the goods to him-

'
Harmony v. Bingham, 1 Duer, 209. In this case the covenants to deliver,

in a specified time, and in good order, and fur the deduction, in case of failure,

were separate covenants.

The recovery was in fact limited to the damages specified in the contract,

thus making, in effect, a contract to deliver by a certain day, or deduct a certain

sura for each day's delay from the freight. See Place v. Union Express Co.,

2 Hilton, 19.

• Bazin V. Richardson, Circuit Court of the U. S. Philadelphia, May, 1857,

Law Reporter, July, 1857, 129; Merrick v. Webster, 3 Mich. 2G8. And in

Bristol p. Rensselaer & Saratoga Railw., 9 Barb. 158, it was held, that the

receipt of a package marked "L. W. B,, care of S. W., Troy," by a railway

agent, implied the duty to deliver, according to the mark, and nothing more,

although S. W. is another agent of defendants. Si-e also Feam r. Richardson,
12 L. Ann. 752

;
Hatchett r. Steamboat Compromise, id. 783.
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self, and the company in consequence being compelled, under

threat of legal proceedings against them, to refund to the consignee
the money advanced 'by him, it was held they might recover the

amount so paid of the consignor.^

8. If the shipper give separate bills of lading to the different

owners of wheat shipped under one contract in gross, he is liable

to each owner for the conversion of his portion.
^^

9. There is a recent English case, in regard to the respective

rights of carriers and consignees, depending upon the construction

of a bill of lading, of some practical importance. By the terms of

the bill of lading the consignee was bound to be ready to receive

the goods simultaneously with the ship being ready to unload, and

in default the master might land the goods at the expense of the

consignee. The consignee not furnishing lighters in time, after

due notice of the arrival of the ship, the goods were partly landed

on the wharf when the consignee arrived with lighters and de-

manded that the remainder should be delivered into the lighters,

which was refused, and the unloading completed on the wharf. A
suit being brought for the wharfage due, it was held, that, in the

absence of evidence that the carriers would be greatly injured

thereby, the consignee was entitled to have the delivery completed
into the barges.

^^

10. The transfer by indorsement and delivery of the bill of

lading passes to the indorsee all vested as well as contingent rights

of action, even though the goods are not, at the time of the in-

dorsement, still at sea.^2

11. Where the bill of lading in the usual form contained the

memorandum "
weight, measurement, and contents unknown, and

not accountable for leakage," it was held to protect the carrier as

to all leakage, whether ordinary or extraordinary, unless caused

by negligence.^^

» Midland Great Western Railw. v. Benson, 80 Law Times, 26. A suit against

a carrier for breach of his contract, as such, must be upon the bill of lading,

under the code where such bill is given, and embraces the terms of the contract.

The terms of such bill of lading cannot be varied by parol evidence. Indianap-

olis, &c. Railw. Co. V. Remmy, 13 Indiana, 518.
»o

Wright V. Baldwin, 18 N. Y . 428.
" Wilson V. London & Italian Steamship Co., Law Rep. 1 C. P. 61

;
s. c. 12

Jur. (N. S.) 52.

»* Short r. Simpson, Law Rep. 1 P. C. 248; s. c. 12 Jur. (N. S.) 258.

" Ohrloff V. Briscall, Law Rep. 1 P. C. 231
;

s. c. 12 Jur. (N. S.) 675.
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12. Where the bill of lading exempted the carrier from respon-

sibility
" for rust or breakage," proof of injury to the goods by

breakage nevertheless makes out a /jr?7na/a«e case of negligence

against hira
;
and he must then show the exercise of due care and

vigilance on his part to prevent the injury, unless the nature of

the injury or of the goods furnishes evidence that duo care and

diligence could not have prevented the injury.**

13. The statement in a bill of lading, that goods were received

in good order, is not conclusive evidence of that fact ; but it is

competent to show such was not the fact.*^ By such a receipt the

onus is put upon the carrier in an action for the non-delivery of

the goods, to show that the goods were not in the condition stated

in the receipt.'^ And where the evidence is conflicting, and leaves

it doubtful whether the alleged default occurred while the carrier

sued had charge of the goods or while they were in the custody of

another, the court will not disturb the verdict.^ And a carrier

who receives goods from another carrier is responsible directly to

the owner of the goods.
*^

14. A passenger iipon a railway, having a free pass for himself,

purchased a ticket for his wife, who accompanied him, and put her

trunk in charge of the proper agents of the company, without in-

forming them that the trunk was not his own. He was held

entitled to recover against the company for the loss of the trunk,

and was held not affected by any notice on the check delivered to

him, having printed on its face,
" Look on the back," the same

notice being posted in the office of the company, among others

which it appeared tiie plaintiff had read.**

15. A bill of lading for an entire route of transportation con-

sisting of two divisions, is to be construed with reference to the

" Steele v. Townsend, 37 Ala. 247.
'» Ul. Central Railw. Co. v. Cowles, 32 111. 117. The bill of lading binding

unless disproved. Coultburst v. Sweet, Law Rep. 1 C. P. 049.

Damage for delay in transportation.
— The. shipper cannot recover as dam-

ages the premium paid by him for insurance upon the goods while the vessel was

lying in a port to which she was driven for re|)air3 by reason of her unseaworthi-

ness. The carrier, in such case, becomes the insurer. The common carrier

owes indemnity to the shipper of goods for delay in the transportation, and

legal interest upon the price of the goods during the period of the delay may bo

recovered, as the measure of such indemnity. Murrell r. Dixey, 14 La. Ann.

298.
'* Malone v. Boston & Worcester Railw. Co., 12 Gray, 888.
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nature of the transit, and the natural and ordinary course of trans-

acting the business connected with the transportation. If in such

transport any obstacle should intervene, which by the regular

course of the trade is liable to occur and retard the forwarding for

a time, the master cannot, on account of not being able to find

storage at the port, turn about and carry the cargo to some other

port and there store it and depart. He should wait. And, where

there is easy telegraphic communication, inform the consignees

of his difficulty, that they may, if they desire, send him instruo-

tions."

16. It has been held, that a custom to treat the statement of the

amount of the goods in a bill of lading, as conclusive upon the car-

rier, is unreasonable and void.^^ But where the last carrier in a

line paid the freight to the former carriers, according to the bill of

lading, and in compliance with the custom of the company known
to the consignee, it was held they were not responsible for any

deficiency in the weight of the cargo, which appeared on reweigh-

ing at the termination of the transit, it not being the usual custom

of such company to reweigh at such point, and this understood by
the consignee.^^

17. A bill of lading has been held conclusive against the master

of a vessel in favor of a consignee, not party to the contract, but

who had advanced money on the faith of its statements as to the

amount and condition of the property, and which from the whole

instrument and the usages of trade may be regarded as absolute

statements from the master's own knowledge, but it is not conclu-

sive against the owners as to property not shipped, the master

having no authority in regard to that.^ But such bill of lading is

not conclusive against the master as to the amount of goods put
on board, and the consignee cannot recover against the master for

the full amount named in the bill of lading, being more than the

amount actually put on board, where he has not paid for the goods

" The Convoy's Wheat, 3 Wallace, 225.
"

Strong V. Grand Trunk Railw., 15 Mich. 206.
"

Naugatuck Railw. v. Braidsley, 33 Conn. 218.
» Grant v. Norway, 10 C. B. 665; Coleman r. Riches, 16 C. B. 104; Hub-

bersty r. Ward, 8 Exch. 330; Jessel v. Bath, Law Rep. 2 Exch. 267. In the

case last cited, a printed clause in the bill of lading,
" contents and weight un-

known," controlled the written entry of the goods being estimated as of a certain

weight. See also Backus tJ. Schooner Marengo, 6 McLean, C. C. 487
; Byrne

c. Weeks, 7 Bosworth, 372
;
Sears v. Wingate, 3 Allen, 103.
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on the faith of the bill of lading, and is only to pay the shipper for

what he receives, unless lie can recover of the master the difference

between this amount and the amount named in the bill of lading.*^

18. Where the contract of afTreightmcnt was general, without

naming any exceptions to the risk, and the bill of lading contained

the clause,
" the dangers of the seas only excepted," it was held

not to enlarge the responsibility of the carriers so as to render

them liable for loss by the public enemy .22

19. The bill of lading, as to the receipt of the goods, is not held

conclusive upon the parties to the instrument, but only in the

nature of evidence, like any other receipt, good until contradict-

ed or qualified by other evidence.^ But as to third parties, who

may have been induced to deal with the goods on the faith of the

facts recited in the bill of lading, such recital must be treated as an

estoppel upon the parties to the instrument.^ But this principle

will not apply in favor of a party who derived his title to the goods
before and independent of the bill of lading.^^

20. As a general principle the contract of the master in regard

to freight binds the ship and the general owner of the ship, although
chartered by another, and the master is acting under the orders of the

charterer.^ But no such implication arises in reference to bills of

lading for property not shipped, designed to be instruments of fraud,

and they create no lien upon the interest of the general owner, al-

though the charterer was the perpetrator of the fraud. And although
the charterer is estopped in such case from showing that no prop-

erty was shipped, that estoppel will not bind the general owncr.^

21. Under a bill of lading stipulating for the delivery of the

goods at a particular place, this must be done, if practicable, with

safety.^ But where the goods are lost by perils, excepted in the

*' Hall p. Mayo, 7 Allen, 454
; Ryder v. Hall, id. 456. See abo Kelly r. Bow-

ker, 1 1 Gray, 428. The general proposition, that the bill of lading is prima facie
evidence of the facts recited therein, is maintained in a large number of cases.

Benjamin r. Sinclair, 1 Bailey, 174; O'Brien v. Gilchrist, 34 Me. 564; Tarbox

V. Eastern Steamboat Co. 60 id. 339; Allen r. Bates, 1 Hilton, 221.
**

Gage r. Tirrell, 9 Allen, 299. See also Byron v. Steamboat Belfast, 40

Alab. 184.
"

Meyer v. Peck, 28 N. Y. 690.
** Statute 18 & 19 Vict. ch. Ill, § 3

;
Schooner Freeman v. Buckingham, 18

How. (U. S.) 182.
* Schooner Freeman v. Buckingham, 18 How. (U. S.) 182.
" Shaw p. Gardner, 12 Gray, 488.
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bill of lading, the burden of showing that fact rests upon the

carrier.^''

22. Terms used in a bill of lading, as in other written instru-

ments, will receive such construction as the usage of tlie business

requires.^" But a bill of lading acknowledging the receipt of goods
" to be forwarded across the Isthmus," and then to be reshipped,

will not make the carrier a mere forwarder as to the transportation

across the Isthmus, but he will be regarded as a carrier notwith-

standing the use of the term "
forwarded," that being used here

in the popular sense of " carried." ^

23. In a very elaborate opinion^ by Shaw, Ch. J., after two

arguments, and one decision of the court to the contrary, the

cases are carefully reviewed, and the proposition maintained, that

the indorsement of the bill of lading only transfers the title to the

goods, and not the right of action in the shipper for any injury

done during the transportation, and that an action may be main-

tained in the name of the shipper to recover for such injury,

notwithstanding he has parted with all interest, general or special,

in the goods.

"
Wayne v. Steamboat Gen. Pike, 16 Ohio, 421.

*" Simmons v. Law, 8 Bosworth, 213.

*» Blanchard v. Page, 8 Gray, 281
;

S. P. Joseph v. Knox, 3 Camp. 320.
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SECTION XXII.

Carriers' Lien for Freight.

1. Lien exists, but damage to goods must

be deducted, and freight must be

earned.

2. But if freight be paid through to Jirtt

carrier, lien does not ordinarUy at-

tach.

8. A wrong-doer cannot create a valid lien

against the real owner.

4-8. Illustration of the point last stated.

9. Passenger carrier has lien upon baggage

for fare.

10. Carriers have no lienfor general balance

of account.

11. Lien mag be waived in same modes as

other liens.

12. Delivery obtained byfraud, goods will be

restored by replevin.

Last carrier in the route may detain

goods till wholefreight paid.

Carrier cannot sell goods in satisfaction

of lien.

16. Owner may payfright, and suefor goods

lost.

16. Carrier is bound to keep goods reasonable

time, if refused by consignee.

17. Lien does not cover expense ofkeep.
18. Covers back charges.

Lien forfreight in favor of the last com-

pany not affected by defaults of the

first company.
Carriers have no lien for freight on

goods carried for the national govern-

ment.

IS

14

19

20

21. When goods accepted at intermediate

jilace, freight pro rata. Goods paid

for, freight may be deducted.

22. If goods are unlawfully detained, th»

consignee, being ready to }>ay freight,

may maintain trover, without formal
tender.

28. Consignees indorsing bill of lading, with-

out recourse, or a tnere servant or agent,

not responsiblef>r freight.
24. Waiver of lien presumed from uncon-

ditional delivery.

25. Delivery of part of cargo no waiver as

to whole. Question offact.
26. No lien for dead freitjht. Owner of ves-

sel chartered to another has no lien for
hire of vessel. Sed quaere.

27. No lien for general balance. Such cus-

tom void.

28. What acts by carrier amount to conyer-

sion.

29. No lien for freight until voyage begins,

or where special contract as to pay-
ment.

80. Freight may be demanded before delivery.

Only jxiyable according to bill of lading,

same as § 25.

81. Lien on goods at end of voyagefor all tht

freight carried.

82. Where carrier claims more than is due, it

dispenses with tender ofamount actually

due.

§ 188. 1. As a general rule the carrier is entitled to a lien for

freight upon the goods carried.^ But if he once deliver the goods,
this lien is waived .^ Or if the goods be damaged in a manner for

which the carrier is liable, the owner may deduct the amount of injury

• Skinner ». Upshaw, 2 Ld. Raym. 752. And so also for advances made for

freijjht and storage by other carriers. White v. Vann, 6 Ilumph. 70
;
Galena &

Chicago Railw. v. Rae, 18 111. 488.
*
Boggs r. Martin, 13 B. Monroe, 239, 243. This lien extends to all the Treigfa*

upon the goods throughout their transportation which may be advanced by the

last carrier or warehouseman. Bissel v. Price, 16 111. 408.
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from tho freight.^ But the goods must be carried and ready for

delivery, or the carrier has no riglit to detain them for freight, the

performance of the contract, on the part of the carrier, being a

condition precedent to the right to demand freight.*

2. In general the consignor of goods is prima facie liable to the

carrier for freight, but the consignee may, by the implied under-

standing at the time of shipment, and by the relation he sustains

to the goods, be the only party liable
;

or the consignor and

consignee may both be liable, either jointly or severally.^ But the

owner of the goods is always the proper party to bring an action

for the loss or injury of the goods, and may generally be held

liable for the freight.^ The person receiving the goods is responsi-

ble for freight, and damages by injury to the goods or non-delivery

' Same case as n. 2. Snow v. Carmth, Dist. Court U. S., Dist. of Mass., be-

fore Sprague, J., 19 Law Rep. 198, where the cases of Davidson v. Gvryane, 12

East, 380, and Sheelds v. Davies, 4 Camp. 119
;

s. c. 6 Taunt. 65, are considered

and overruled, so far as this question is concerned.

The right of the owner of the goods to insist upon any damage done the goods,

for which the carrier is liable, bj way of recoupment, or deduction from the

freight, is well established in this country, and is a most elementary principle, as

applicable to analogous cases. Bartram v. McKee, 1 Watts, 39
;
Leech v. Bald-

win, id. 446; Humphreys v. Reed, 6 Wharton, 435; Edwards v. Todd, 1

Scam. 462. But it is said the carrier is not liable to have damage done by some

other party in the transit deducted from his lien. Bowman v. Hilton, 11 Ohio,

303. But it is no answer to the carrier's lien that the goods have been damaged

during the transit by inevitable accident, to an amount exceeding that of the

lien, provided they were still of sufficient value to satisfy it. Lee r. Salter,

Lalor's Supp. to Hill & Denio, 163.

And where goods were carried by a continuous line of steamboats and railway

from New York to Fitchburg, Mass., being delivered upon the pier of the steam-

boat company in good conditioiv and having been injured before their arrival at

Fitchburg to an amount exceeding the freight, it was held no defence against

the claim to set off the damage to the goods against the claim for freight at the

suit of the last railway company, in the line of transportation, that the damage
accrued to the goods before the goods were laden upon the boat, and without

negligence on the part of the carriers. The Court say, the carrier, in such case,

may, if he choose, make a special acceptance of the goods, as a warehouseman,

during the period between the delivery and the departure, but unless that is

shown, he is liable, as carrier, from the time of the delivery for transportation.

Fitchburg & Worcester Railw. v. Hanna, 6 Gray, 539.

* Palmer v. Lorillard, 16 Johns. 348. Opinion (^ Kent, Chancellor, and cases

cited.

» Moore v. Wilson, 1 T. R. 659.
• Danes v. Peck. 8 T. E. 330.
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may be first deducted.^ And the relation of debtor and creditor

must exist between the carrier and the owner of the goods, so

that an action at law might bo maintained for the payment of the

debt sought to be enforced by the lien.^ 'Hence where one shipped

goods at Burlington, upon Lake Champlain, for Detroit, Michigan,
care of D., by common carriers, through whom ho had previously

transported goods to Detroit and paid the freight in advance ; the

goods coming into the possession of another line of carriers at Troy,
N. Y., without the knowledge of the owner, and being by them

transported to Detroit, consigned to the care of F., who was a ware-

houseman and forwarder, and who, without knowledge of the facts

stated, advanced the freight due upon the goods from Troy to

Detroit, and refused to surrender them to the owner until reim-

bursed the amount
;
in an action of replevin for the goods it was

held, that the owner was entitled to possession of the goods, with-

out payment of the freight advanced by F.^

3. A common carrier, who innocently receives goods from a

wrong-doer, without the consent of the owner, express or implied,

has no lien upon them for their carriage, as against such owner ;
^

not even for freight which he has paid to a previous carrier, by
whom the owner had directed them to be carried.^*' And a lien

for freight, where it exists, can only be asserted by the party in

whose favor it was created, or some one acting, in privity with

such party ;
but such lien presents no obstacle to a recovery, by

the general owner of the goods, against a mere wrong-doer.^^

4. Mr. Justice Fletcher^ in delivering the opinion of the court, in

the case just cited,^ alludes to the fact that so little is found in the

books upon this point, and the dictum, in York v. Grenaugh,^^ by

^ Hill r. Lcadbetter, 42 Me. 672
; ante, n. 3.

* Fitch V. Newberry, 1 Doug. (Mich.) 1. So, too, if the carrier detains the

goods for the payment of a sum beyond the freight, the owner being ready to pay

freight, he and his agents are liable in trover, and in such case it is not requisite

to make a formal tender of freight. Adams e. Clark, 9 Cush. 215
;
Isluuu v.

Greenham, 1 Handy, Sup. Court R. 857.
• Robinson r. Baker, 5 Cush. 137.

•• Stevens v. Boston & Worcester Railroad, 8 Gray, 262.
" Ames r. Palmer, 42 Maine, 197.

•* 2 I-iord Raj-m. 866, where it was held that an innkeeper might detain a horse

for his keep, although put at the stable by one who came wrongfully by him. But

that case differs from a carrier, as the innkeeper caiinot ordinarily demand pay in

advance.
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Lord Chief Justice Holt, that in tlie case of the Exeter carrier, it

was held that where one who stole goods delivered them to a

carrier, who transported them by his order, the carrier thereby

acquired a lien upon the goods for the freight, and that this had

been adopted by some of the elementary treatises, and by the

courts even, arguendo^ sometimes,.^* and after referring to the case

of Fitch V. Newberry, thus continues :
—

5. " This decision is supported by the case of Buskirk v. Puring-

ton, 2 Hall, 561. There property was sold on a condition which

the buyer failed to comply with, and shipped the goods on board

the defendants' vessel
; on the defendants' refusal to deliver the

goods to the owner, he brought trover, and was allowed to recover

the value, although the defendants insisted on their right of lien

for the freight.

6. " In the case of Saltus v. Everett,^* it is said,
' The universal

and fundamental principle of our law of personal property is, that

no man can be divested of his property without his consent, and

consequently that even the honest purchaser, under a defective

title, cannot hold against the proprietor.' There is no case to be

found, on any reason or analogy anywhere suggested in the books,

which would go to show that the real owner was concluded by a

bill of lading not given by himself, but by some third person, erro-

neously or fraudulently."

7.
" The reason, and the only reason given, is, that he is obliged

to receive goods to carry, and should therefore have a right to de-

tain the goods for his pay. But he is not bound to receive goods
from a wrong-doer. He is bound only to receive goods from one

who may rightfully deliver them to him. And he can look to the

title, as well as persons in other pursuits and situations in life.

Nor is a carrier bound to receive goods unless the freight is first

paid to him, and he may in all cases secure the payment of the car-

riage in advance.

8.
"
Upon the whole the court are satisfied that upon the ad-

judged cases, as well as on general principles, no right of lien for

freight can grow out of a wrongful bailment of the goods to the car-

rier." In a recent English case it was held, that where carriers

'*
King V. Richards, 6 Wharton, 418. The court held here that the carrier

might li^wfuUy deliver the goods to the rightful owner, and defend against the

claim of the bailor, or his assignee, for value, on that ground.
" 20 Wend. 267, 275. ,. ,.,;^
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receive goods to be carried, there is no estoppel precluding them

from disputing the title of the bailor. To trover by such a bailor

it is an answer that the carriers have delivered the goods to the

true owner at his request.'^

9. The carrier of passengers has a lien for his charges upon the

baggage, but not upon the person of the passenger.^*

10. And neither carriers nor warehousemen have any lien upon

goods for a general balance of account against the owiier,*^ more

than in other cases of lien.

11. As we have said, this lien may be waived by delivery of the

goods and the other usual modes of waiving liens, as by accepting

security for the freight on time, or where, by the terms of the con-

tract of carriage, the carrier is not to receive pay at the time of the

delivery of the goods.^®

12. And where the carrier is induced to deliver the goods to the

consignee by a false and fraudulent promise of the latter that he

will pay the freight as soon as they are received, the delivery will

not amount to a waiver of the lien, but the carrier may disaffirm

and sue tl>e consignee in replevin.^^

13. In general the last carrier may detain the goods, not only
till his cliarges, but until all the charges during the transit, are paid.

If this is not settled by law, in any place, the custom and course

of trade may be shown.^ And in such case, and in all cases of

lien for freight, if the goods be delivered without exacting payment
of the dues, the owner is liable to the party entitled to demand the

same, whether they consist of sums due for services, or advances

" Sheridan v. New Quay Co., 4 C. B. (N. S.) 618
;

s. c. 5 Jur. (N. S.) 248.
••

Story on Bailm. § 604
;
Wolf p. Summers, 2 Camp. 631

;
McDaniel v. Rob-

inson, 26 Vt. 316.
" Rushforth p. Hadfield, 6 East, 619

;
Hartshorn v. Johnson, 2 Halst. 108

;

Green v. Farmar, 4 Burr. 2214; Leonard's Ex'rs r. Winslow, 2 Grant Cas. 139.

And in Hale v. Barrett, 20 111. 195, it was held, that where goods belonging to

different owners are shipped by one bill of lading, the consignee cannot hold the

goods of one for the charges upon the goods of the ©ther. If a warehouseman

or consignee deliver goods upon the receipt of a promissory note of the owner
for charges, he loses his lien. lb.

»«
Crawsay p. Homfnty, 4 B. & Aid. 50.

'»
Bigelow p. Heaton, 6 Hill, 43

;
8. c. 4 Denio, 496. See also Hays p. Rid-

dle, 1 Sandf. 24«.
*• I^e p. Salter, Lalor's Supp. to H. & Denio, 168. This lien includes all

charges during the transit of warehousemen and forwarders. See also Cooper p.

Kane, 19 Wend. 386
;
Dawson p. Kittle, 4 Hill, 107, as to the effect of usage.
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for the services of other parties, made in the due course of

business.^ But this only extends to charges strictly connected

with the expense of transportation.'-^

14. Neither the carrier, nor any other bailee having a lien, can

sell the goods, at common law, in satisfaction of the lien. The

appropriate remedy, in such case, is in equity.^

16. Payment of freight to a common carrier for the portion of a

consignment delivered is no presumptive evidence, either of the

delivery of the remainder of the consignment, or of release from

liability on that account. The consignee in such case has an op-

tion, either to set off the loss against the freight, or pay freight and

sue for the goods not delivered.^

16. But where the consignee declines accepting the goods, on the

ground that the charges are unreasonable, or for any other cause,

when the carrier is not in fault, he must still keep the goods

safely for a reasonable time at least. And where they were, under

such circumstances, immediately returned to the consignor, in a

remote place, it was held the carrier was liable for the damages

sustained, and there being a count in trover, it is intimated that

such act amounts to a conversion.^

17. But the law gives no right to add to a lien upon a chattel a

charge for keeping it till the debt is paid, when it is detained

against the will of the debtor.^^

18. A warehouseman, with whom goods carried by a railway

company, are stored, may retain possession of the same, where

so instructed by the company, until the back charges thereon are

paid.^
*' Jones V. Pearle, 1 Strange, 556

;
Pothonier ». Dawson, 1 Holt, N. P. C.

383 ;
2 Kent, Comm. 642

;
Hunt r. Haskell, 24 Maine, 339.

** Steamboat Virginia v. Kraft, 25 Mo. 76.

'^ Fox V. McGregor, 11 Barb. 41
;
Jones r. Pearle, 1 Strange, 556, and cases

supra, n. 21.

** Moore's Ex. v. Patterson, 28 Penn. St. 505.
** Crouch V. Great Western Railw., 31 Law Times, 38

;
8. cs. 2 Hurl. & Nor.

491.
" Somes r. The British Empire Shipping Co., 8 Ho. Lds. 338

; s. c. 6 Jar.

(N. S.) 761, affirming the decision of the Queen's Bench and the Exchequer
Chamber. This was the case of a ship detained till repairs paid, and the claim

was for the use of defendants' dock during the term the ship was detained.
" Alden r. Carver, 13 Iowa, 253. But the carrier cannot in!>ist upon pay-

ment of freight before he allows the consignee to inspect the goods. Lanata v.

Grinnell, 12 La. Ann. 24.
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19. If an injury occurs, or any loss ensues, by reason of tlie

first carrier, t> whom the owner's instructions were communicated,
not fully or understand! ngly, carrying them through the route,

as he should have done, as if the goods are in consequence sent

to a wrong place, this will not exonerate the owner from responsi-

bility for the charges of transportation by the subsequent carriers,

or affect the validity of their lien, for such charges as they have

themselves earned, or advanced to the other companies from the

point of original departure.^
20. But common carriers acquire no such lien upon goods trans-

ported for the national government, as to justify their detention.^^

21. If the owner of the goods accept them at any intermediate

place short of the original destination, he will be liable to pay

freight pro rata.^ And where the carrier pays for the loss of the

goods it is equivalent to delivery, and he is entitled to deduct

freight.^^

22. The consignee who is ready to pay freiglit may maintain

trover for the goods for a refusal to deliver them, there being no.

other legal claim upon them, and he is not bound first to make a

formal tender of the freight.^

23. Where the consignee indorsed the bill of lading to the

wharfinger, but not so as to pass the property, in these words :

" Deliver to A. or order, looking to him for all freight without re-

course to us; " and the ship-owners accepted the indorsement and

delivered the goods accordingly, it was held they could not sue the

consignee for freight.^ A mere agent to receive tlie delivery of

goods for another is not personally responsible for freight.^

"
Briggs V. BoBton & Lowell Railw., 6 Allen, 246. And the fact that there

is a compact among all the connecting lines for each successive carrier to deliver

to the next and receive his own freight and advances, will not render the last

carrier responsible for any default of the fonner carrier. Darling r. Boston &
Worcester Railw. 11 Allen, 295; Carson v. Harris, 4 Greene (Iowa), 616; Wil-
son V. Harvey, 32 Penn. St. 270.

*• Dufolt r. Gorman, 1 Minn. 301.
" Lorent v. Kentring, 1 Nott. & McC. 132.
" Hammond r. McClurg, 1 Bay, 101. " Adams v. Clark, 9 Gush. 215.
" Lewis V. McKee, Law Rep. 2 Exch. 37. See also Frye r. Chartered Mer-

cantile Bank, Law Rep. 1 C. P. 689. But a bill of lading, providing for pay-
ment of freight by the consignee on deliverj-, does not release the consignor,

Christy r. Row, 1 Taunt. 311
;
Collins e. Union Co., 10 Watts, .384. Both con-

signee and consignor may be liable. Cock v. Taylor, 13 East, 399.
» Amos V. Temperly, 8 M. & W. 798.



176 COMMON CARRIERS. CH. XXVI.

24. A lien for freight is waved by unconditionally delivering the

goods, on the bill of lading, and allowing the larger portion to be

placed upon another ship for a foreign port, the assignee being in

good credit. And the waiver is not avoided by his estate subse-

quently proving insolvent.^ But in the case of the Bags of Lin-

seed ® it was held that if the goods are placed in the hands of the

consignee with an understanding that the lien for freight is to con-

tinue, a court of admiralty will regard it as a deposit of the goods
in warehouse, and not as an absolute delivery ;

and will regard the

ship-owner as still constructively in possession sufficiently to pre-

serve his lien. It therefore seems that, as in other cases of lien, a

waiver will be presumed from an unconditional delivery.^

25. Delivery of part of the cargo will not operate as a waiver of

the lien upon the portion not delivered.^ "Where goods are shipped

for distinct voyages, having different termini, the lien for one voy-

age does not extend to the otlier.^ It is for the jury to say,

whether there has been a complete delivery .^^

. 26. A contract to pay what is called dead freight, for the portion

of the ship not filled, creates no lien upon the goods sent, for the

deficiency.^^ The owner of the ship, chartered for the voyage, has

no lien for the hire of the vessel,^ because he parts with tlie pos-

session of it to another, who is pro Tiac vice, the owner. But where

the terms of the charter-party are such, that the owner, in construc-

tion of law, retains possession of the vessel, and the charterer only

secures a special mode of compensation for freight, the owner's

lien continues upon the freight to the extent of his interest.^

27. A carrier cannot by general notice secure a lien for the

general balance of account of freight, so as to bind the goods,

coming in the name of a factor, for his balance as against the gen-

» Sears v. Wills, 4 Allen, 212; Bags of Linseed, 1 Black, 108.

» Bernall ». Pim, 1 Gale, 17.

"
Phillips r. Rodie, 15 East, 547. See Small ». Moates, 9 Bing. 574.

* Hutton V. Bragg, 7 Taunt. 14. But an express contract for lump freight

was held to secure a lien upon the cargo. Kern v. Deslandes, 10 C. B. (N. S.)

205.
39 Christie v. Lewis, 5 Moore, 211

;
s. c. 2 Brod. & B. 410

;
Saville r. Cam-

pion, 2 B. & Aid. 503. When part of the freight is payable in bills on time, the

lien continues till the delivery of the bills. Yates v. Mennell, 2 Moore, 297
;

Same r. Milk, id. 278
;
Same v. Bailston, id. 204. But not for the payment of

the bills. Gilkison v. Aliddleton, 2 C. B. (N. S.) 134; TamTaco v. Simpson,

Law Rep. 1 C. P. 363.
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eral owner of the goods.*^ And a general usage or custom to

retain all goods for a general lien, for and in the name of the per-

sons for whom the warehouse-keepers are retained and employed,
for all balances of account for all advances or expenses for pay-

ment of duties, customs, freight, and other charges for conveying,

entering, bonding, and warehousing the goods, was held an un-

reasonable and unjust custom, and one that could not be maintained

in law.*^

28. Where the carrier, without demanding freight, stores the

goods as his own, it has been treated as a conversion.*^ And
where he or his appointee sells the goods without authority, and

the purchaser claims the goods as his own, without setting up the

claim of freight, it was held, he could not insist upon any such

deduction from the value of the goods. But questions of this

character are affected very much by the special circumstances and

the good faith of the parties .^^

29. The carrier's lien for freight does not attach upon the load-

ing of the goods on board, or until the voyage is entered upon.*^

Nor does it attach where by special contract between the parties

the time of payment is delayed beyond the time of the delivery of

the goods.** And where the carrier, under such circumstances,

sold the goods at auction for the freight, it was held to be a con-

version.** And where by the terms of the contract no lien for

freight exists, a court of law cannot give one.**

30. As the delivery of the goods and the payment of freight are

concurrent acts, and the carrier parts with his lien upon delivery,

it is proper for him to refuse delivery, except upon the payment of

freight, from day to day and time to time, as the delivery is made.*®

The bona fide assignee of the bill of lading, having no knowledge
of any claim for freight except that named in the bill, is entitled

to the delivery of the goods on the payment of the freight named
therein.*" But a railway corporation do not waive their lien for

*>
Wright V. Snell, 6 B. & Aid. 350.

« Leukart r. Cooper, 3 Scott, 521
;

8. c. 3 Bing. N. C, 99.

" Everett r. Saltus, 15 Wend. 474.
*'

Burgess v. Grove, 3 Har. & G., 225
;
Clemson c. Davidson, 5 Binn. 892.

** Chandler r. Baldwin, 18 Johns. 157
;
Gracie v. Palmer, 8 Wheaton, 605.

*• Kirchner v. Venus, 12 Moore, 361
;
How r. Kirchner, 11 id. 21.

*•
Paynter r. James, Law Rep. 2 C. P. 348

;
Black r. Rose, 2 Moore, P. C.

(N. S.) 277.

« PoUoek, Ch. B., in Foster r. Colby, 8 Hurl. & Nor. 716.

VOL. u. IS
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freight upon a cargo of coal, by placing it in bins upon their own
land adjoining that of the owners, and allowing them to take

from the bin, from time to time, and deliver to their customers.^

31. Where the contract for freight is for a stipulated sum, each

day, between two points, taking in and putting out freight, at cer-

tain specified places, it was held, the carrier had a lien upon the

goods remaining on board at the return of the boat, for all the

freight earned during the day.*^

32. If the carrier claims a lien upon goods for dead freight, and

also for actual freight, and to detain the goods until both are paid,

this will dispense with a tender for the actual freight, when that

alone is held valid
;
and the carrier is liable for conversion without

the tender of the sum actually due, that being deducted from the

amount of the damages.^

SECTION XXIII.

Time of Ddivery.

1. Carrier must deliver goods in a reasonable

time, or according to his contract.

2. Delay caused by unusual press of business,

will not make earner liable.

8. Or the loss of a bridge from an unusual

freshet.

4. Carriers excused by the custom and course

of the navigation.

6. Two companies using tlie same line, one

not liablefor delay caused by negligence

of the other.

6. Mode of proof in actions for injury to

goods.

§ 189. 1. In the absence of a special contract, the carrier is bound

to perform his duty ;
i. e. deliver the goods at their destination, or,

at the end of his route, to the next carrier, in a reasonable time,

according to the usual course of his business, with all convenient

despatch.^ And if the carrier or his servant, within the scope of

*8 Lane r. Old Colony Railw., 14 Gray, 149.
« FuUer v. Bradley, 25 Penn. St. 120.
«> Kerford v. Mondell, 5 Hurl. & Nor. 931.
>

Raphael v. Pickford, 5 M. & G. 551
;
Broadwell v. Butler, 6 McLean, 296.

But what is reasonable time is a question of fact, depending upon the circum-

stances of the case. lb. Nettles v. S. C. Railway, 7 Rich. 190
;

id. 409
; ante,

§ 167
; Conger v. Hudson Riv. Railw., 6 Duer, 375. And the carriers are not justi-

fied in adopting a particular mode of forwarding the goods and thereby delaying
the delivery, merely because that is the usual mode adopted. Hales v. London &
Northwestern Railw. Co., 8 L. T. (N. S.) 421

;
s. c. 4 B. «& S. 66. Nor can

the carrier, who contracts to transport goods upon the Missouri River, by steam-

boat, within a reasonable time, excuse delay, on the ground of such a fall of the
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his employment and duty, enter into any special contract to deliver

in any particular time or place, even beyond the terminus of his

particular route, it will be binding, and the owner, it would seem,

may recover damages, with reference to expected profits, had the

goods been delivered in time.* And the acceptance of goods by
the consignee at a place short of their destination will not excuse

the carrier from re8pousil)ility for damages incurred by breach of

his contract of affreightment.^ Nor will the acceptance of a part

water as to render navigation with his own boats impracticable, provided other

smaller boats continue their trips with safety. Collier r, Swinney, 16 Mo. 484.

The delivery of the goods at the end of the transit must be in a reasonable time,

place, and manner. Hill r. Humphreys, 5 W. & S. 123; Favor r. Philbrick, 5

N. H. 358. If the fault of the defendant hinders the delivery of the cargo, the

owner of the vessel is entitled to the hire, as upon a full delivery. Bradsfreet v.

Baldwin, 11 Mass. 229. A contract to carry in conformity to directions to be

given at an intervening port, implies a duty to give such directions in a reason-

able time after arrival at 'that port. WooUey r. Reddlelien, 5 Man. & G. 316.

An embargo, being laid upon navigation at an intervening port, only excuses the

carrier during its continuance, and he is then bound to complete the voyage, al-

though the embargo had continued for two years. Hadley r. Clarke, 8 T. R, 259.
* Wilson r. York, Newcastle, & Berwick Railw., 18 Eng. L. & Eq. 657;

Hughes r. G. W. Railw., 14 C. B. 637 ; 8. c. 25 Eng. L. & Eq. 347. But in

Boner ». The Merch. Steamboat Co., 1 Jones (N. C), 211, it is said that the

obligation upon carriers, by which they become insurers, does not extend to the

time of delivery. Parsons r. Hardy, 14 Wendell, 215; Story on Bailm. 545 a.

See, also, upon this point, Sangamon & Morgan Railw. r. Henry, 14 111. 156
;

Kent V. Hudson River Railw., 22 Barb. 278; Lipford r. Charlotte & South

Carolina Railw., 7 Rich. 409, and Nettles v. Same, id. 190
; Harmony v. Bing-

ham, 2 Keman, 99
;

1 Duer, 209, where it is held, that if the party enter into

a contract to deliver goods within a specified time, he cannot excuse himself

by showing delay caused by inevitable necessity ;
and this is undoubtedly the

established rule of law upon this subject, and in regard to all analogous subjects,

where the party makes an absolute contract, not providing for any contingency
or excuse. Angell on Carriers, § 294. See Nudd p. Wells, 11 Wis. 407.

But in Bridgman v. Steamboat Emily, 18 Iowa, 509, where the defendantf

refused to perform their contract to carry goods from Council Bluffs to St. Louis,

and gave no excuse for the refusal, or any proof that plaintiffs might readilv have

obtained transportation otherwise, the defendants were held responsible for the

difference in the price of the goods at the two points, at the time they should

have arrived, deducting the agreed price of carriage.

And in general, the proper measure of damages in an action for not delivering

goods at the place of destination according to the contract or legal duty of the

carrier, is the difference in the value of the goods between the place of receipt
and delivery. Bracket r. McNain, 14 Johns, 170; Amory v. McGregor, 15 id.

24 ;
O'Connor v. Forster, 10 Watts, 418.

' Atkisson v. Steamboat Castle Garden, 28 Mo. 124.
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afford any excuse for not delivering the residue.* And where the

consignee refuses to accept the goods, it is the duty of the carrier

to take such course as he deems most for the interest of the owner,

having also proper regard to the security of his own charges ;
and

if lie adopts such a course as men of common prudence would, he

is not responsible for consequences.^ The consignee may at any
time dispense with the mode of delivery adopted by the consignor,

and the contract between the consignor and the carrier, as implied

by law, without any special stipulations, will be to deliver to the

consignee at his place of business, unless he shall otherwise order.^

And if the carrier, instead of delivering to the consignee, keep
wheat at the station, and it is injured by remaining so long in

the bag, the carrier will not be responsible to the consignor for

the loss.^

2. But, if the carriers, being a railway company, make no

special contract to deliver in any particular time, and a delay hap-

pen in the transportation, in consequence of an unusual press in

business, the company having a reasonable equipment for all ordi-

nary purposes, and the goods being carried with as much expedition

as is practicable under the circumstances, they are not liable for

damages.'^

* Cox V. Peterson, 30 Alabama, 608.

* Steamboat Keystone v. Moles, 28 Mo. 243.

« London & Northwestern Railw. v. Bartlett, 7 H, & N. 400
;

s. c. 5 L. T.

(N. S.) 399. This was a case where wheat was sold to be delivered at the con-

signee's mill, and forwarded accordingly, and, on its arriving at the station two

miles from the mill, it was kept there, in consequence of instructions by the con-

signee that wheat arri^nng for him should not be forwarded without his written

order. And the consignee, having examined the wheat at the station, refused to

accept it, and while it remained there it became deteriorated in quality and value.

It was held, the consignor had no right of action against the carrier for not

delivering the wheat at the mill, as the non-delivery was by order of the con-

signee, 8. c. 8 Jur. (N. S.) 58. See also Baker r. Steamboat Milwaukee, 14

Iowa, 214. The property as between consignor and consignee depends upon the

contract of the parties and not upon any inflexible rule of law.

^ Wibert V. The New York & Erie Railw., 19 Barb. 36
;

s. c. 2 Keman,
245. In this case it is said, the measure of damages in such cases is not

necessarily the difference in prices at the time it should have been delivered

and that at which it was delivered. Galena & Chicago Railw. v. Rae, 18 111. 488.

But it is said in this case, that the company taking grain from wagons, in

preference to taking it from private warehouses, is no unjust discrimination.

But if the company's servants unjustly give preference to one party over others,

in regard to transportation, they will be liable for all damage ;
and the company
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3. But where the delay in tran8f)ortatioii happened in conse-

quence of the loss of one of the company's bridges, by an unusual

freshet, and in the mean time the price of the goods depreciated in

the market, it was held that the company were not liable, this being
the act of God. It was held, that for any injury to the goods,

during the delay, the company are liable.®

4. But the falling of the water in the Ohio River, preventing a

boat passing up the falls with its cargo, was held not to come strictly

within the exception to the carriers' responsibility. But proof of a

long-established usage, uniform and well known, to allow boats, in

such cases, to wait a month or more for the rise of water, without

incurring liability for not delivering their cargo in a reasonable

time, under the usual bill of lading, with " the privilege of reship-

ment," is admissible. And it was held, that such delay did not

deprive the owner of the right to recover full freight.® But a car-

rier of goods or cattle is only bound to carry in a reasonable time

under ordinary circumstances, and is not bound to use extraordi-

nary efforts, or incur extra expense, in order to surmount obstruc-

tions caused by the act of God, as a fall of snow.^^ It is said in a

recent English case,^^ that in the absence of special agreement
there is no implied contract on the part of a railway company to

deliver with punctuality, but the contract is rather to carry safely

and deliver within a reasonable time.

5. Where one company, by agreement under a general act of

parliament, confirmed by special act, had running powers over

another company's line, and the traffic on the line was delayed by
a collision caused by the negligence of the servants of the accessory

line, it was held that the company owning the line were not charge-

able with any default, by reason of the delay in the delivery of

goods caused by such collision."

6. In an action against a carrier for damage done to goods car-

ried, it is enough to prove the good condition of the articles when

must receive freight according to their usual custom, even when that is effected

,by means of running their cars upon a side track and taking wheat from a private

warehouse.
«
Lipfold V. The S. C. Railw., 7 Rich. 409. But see ante, § 188, n. 8.

See also The May Queen, Newberry's Adm. 464.
" Broadwell r. Butler, 6 McLean, 296.
'" Briddon r. Great Northern Railw., 28 L. J. 61

; 32 L. T. 94.
" Great Northern Railw. r. Taylor, Law. Rep. 1 C. P. 386

;
8. 0. 12 Jur.

(N. S.) 372.
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put into his possession and their deteriorated state when received

from him. And any damage resulting from bad package will go to

lessen the amount of damage.^

SECTION XXIV.

Carriers have an Insurable Interest in the Goods.

1. Canners may insure for their own bene-

Jit.

2. A warehouseman or wharfinger may insure

and recover the full value of the goods

in tritst.

8. Carriers not responsible for loss by fire,

may insure in trust, and recover thefull

value,

4. The consignee in a bill of lading may
be shown to have no insurable interest.

6. Running insurance, on time, apportioned.

§ 190. 1. As carriers become insurers of all goods which they

carry against fire or marine disaster, except from inevitable acci-

dent, there can be no doubt they have, to that extent, an insurable

interest in the goods, and it has been so held.^ And this insurable

interest continues, so long as the liability of the carrier continues,

even where they employ other carriers.^

2. And a warehouseman or wharfinger with whom goods are

deposited has an insurable interest in such goods, although there

has been no previous authority given by the general owners to

insure, nor any notice given to them of the insurance. Such goods

are properly described in a policy as goods
" in trust." The in-

sured in such case are entitled to recover the full value of the

goods destroyed by fire, but are accountable to the general own-

ers for the excess of the amount so received above their own

'*
Higginbotham v. Great Northern Railw. Co., 2 F. & F. 796. And in an

action against carriers for injury to casks of oil alleged by them to have arisen

from defects in the casks, it was left to the jury whether it arose from such

defects, and whether, if it did, the carriers knew or ought to have known of it,

and acted negligently in sending them on in that state. Cox ». London & North-

western Railw. Co., 3 F. & F. 77.

' Chase v. Washington Mutual Insurance Company of Cincinnati, 12 Barb.

595. But the carrier has the right, by express contract, to except risks from

fire, or any other cause, from his undertaking, and in such case he is not liable

for loss by the excepted risk. Parsons v. Monteath, 13 Barb. 353. But upon

general principles the first carrier is liable for loss by fire, while the goods are

in a float, changing to the next carrier. Miller,©. Steam Nav. Co., 13 Barb.

361.
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interest in the goods, which in this case extended only to the

charges of warehousing.^

3. And common carriers may insure goods in their possession,

as carriers, describing them as "
goods in trust as carriers," and

such an insurance will cover the whole value of the goods, and if

the goods are destroyed by fire the carrier will be entitled to re-

cover of the insurer their full value, and it will make no difference

that under the statute, or by special contract, the carriers were not

responsible for losses by fire.^

4. But the fact that one is named as consignee in a bill of lad-

ing is not conclusive proof that he has in his own right an insur-

able interest. It may still be shown that he was a mere agent.*

But unquestionably a factor or broker to whom goods are con-

signed by the bill of lading may insure in his own name for whom
it may concern, and thus recover to the full extent of any insurable

interest which he fairly represented.

5. Where a carrier upon a canal effected an insurance for twelve

months, for .£10,000, upon goods on board thirty boats named

between London, Birmingham, &c., backwards and forwards, with

leave to take in and discharge goods at all places on the line of

navigation ; it was held that the policy was not exhausted, when

once goods to the value of jG 10,000 had been carried on all the

boats, or by each of them, but that it continued throughout
the year, to protect all the goods afloat, at any one time, up to the

amount insured, and that upon the loss of goods on board any one

of the boats the assured was entitled to recover the proportion of

the loss that X 10,000 bore to the whole amount of the goods
carried during the year.^

* Waters v. The Monarch Life & Fire Ins. Co., 6 £1. & BI. 870
;

s. c. S4

Eng. L. & Eq. 116. "The carrier being responsible for the safe custody and

due transportation of the goods, may recover the full value of the goods and

hold the same in trust for the owner. Clifford, J., in the Propeller Commerce,
1 Black (U. S.), 574, 682. And in cases of insurance for the benefit of carriers,

it is a sufficient allegation of interest in the subject-matter that the insurance

was for the benefit of the plaintiff, as carrier, without alleging that he had paid
the owner of the goods their value, or for his interest therein. Van Natta v.

Security Ins. Co., 2 Sandf. S. C, 490. The shipper, too, named in a bill of

lading, may recover of the carrier for any injury to the goods, although he has

no property, general or special, in the goods. lilanchard v. Page, 8 Gray, 281.
' The London & Northwestern Railw. o. Glyn, 1 Ellis & Ellis, 652.
*
Seagrave v. Union Marine Ins. Co., Law Rep. 1 C. P. 806.

»
Crowley r. Cohen, 3 B. & Adolph. 478.
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SECTION XXV.

Mule of Damages and other Incidents of Actions Against Car-

riers.

1. Damages, for total loss, are the value

of the goods at the place of destina-

tion.

2. Goods only damaged, owner bound to

receive them, and the amount of dam-

age.

8. Upon evidence of servants' unfaithful-

ness or negligence, some explanation

must be given, or the company held

liable.

4. Company liablefor special damages, where

they act mala fide.

5. But not ordinarily liable for special dam-

age.

6. Consignor owning the goods the proper

party to sue.

7. Consignor in such case not estopped by
the act of consignee.

8. Actions may be brought in the name of
bailee or agent.

9. Recovery in such cases bars the daim of

general oxcner.

10. Where general property in consignee, he

should sue.

11. Preponderating evidence must be given.

12. Hawfar a deviation is a conversion.

§ 191. 1. The general rule of damages, in actions against car-

riers, where the goods are lost or destroyed, by any casualty, within

the range of the carrier's responsibility, is sufficiently obvious. It

must be the value of the goods at the place of destination .^ And
this will commonly include the profits of the adventure.^ In a

well-considered English case,^ Lord Tenterden, Ch. J., thus lays

' Hand v. Baynes, 4 Wharton, 204
;
Grieff v. Swkzer, 11 Louis. An. 324.

See also Taylor v. Collier, 26 Ga. 122; Dean r. Vaccaro, 2 Head, 488;
Davis V. N. y. & Erie Railw., 1 Hilton, 543; Mich. &c. Railw. r. Carter,

18 Ind. 164. See Harris p. Panama Railw., 3 Bosworth, 7, where it is held,

that in an action against a carrier to recover the value of property destroyed

through his negligence, during its transit, at a place where such property has

not been the subject of traffic, or has not been bought and sold, the measure of

his liability is the fair value of the property at or near the place of its destruc-

tion. But, in determining such value, it would seem that the jury may take into

consideration the fact that the property has a market value, at a place other

than that where it was destroyed, and to which it was destined, and towards

which the carrier, in the course of the usual and regular communication with

such place, was then taking it, in connection with the hazards and expenses

attendant upon the residue of the intended voyage. See also Spring r. Haskell,

4 Allen, 112.

'
Sedgwick on Damages, 356.

' Brandt v. Bowlby, 2 B. & Ad. 932. See also Gillingham v. Dempsey, 12

S. & R. 183 ; Ringgold r. Haven, 1 Cal. 108. Trover will not lie against the

carrier, or any other bailee, for mere neglect of duty. There must be an actual

conversion, or a refusal to deliver on proper request. Bowlin v. Nye, 10 Cush.
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down the rule :
" The damages ought to be the value of the cargo,

at the time when it ought to have been delivered, that is, at the

port of discharge." Parke, J., said,
" The sum it would have

fetched, at that time, is the amount of loss sustained by the non-

performance of the defendants' contract." But in another case,*

where the goods were destroyed at the port of shipment, and be-

fore the voyage was entered upon, without the fault of the car-

rier, it was held he was only responsible for the value of the

goods at that port, and no interest should be added even after suit

brought.
2. But where the goods are only damaged, the owner is still

bound to receive them, and cannot abandon, and go against the

carrier as for total loss.* But whether the owner have accepted

the goods, or not, he may recover for any deterioration they liave

sustained, unless by the excepted risks in the carrier's under-

taking.^

o. In an action against a carrier, slight evidence having been

given that the porter of the carrier stole the goods, and the jury

having found for the plaintiff, a new trial was denied, on the

416
; Opinion of court in Rome Railw. r. Sullivan, 14 Ga. 283

;
Robinson r.

Austin, 2 Gray, 564.
* Lakcman v. Grinnell, 6 Bosw. 625. And where the carrier is guilty of un-

reasonable delay in the transportation, the decline of the price of the goods, in

the mean time, is proper to be considered in estimating damages. Weston r.

Grand Trunk Railw., 54 Me. 376; Sisson r. Cleveland & Is. Railw., 14 Mich.

489; Henderson r. Ship Maid of N. O., 12 La. Ann. 352. But where goods
•were sent by railway to plaintiffs' traveller, at C, and failed to arrive before he

left, through the fault of the company, it was held that the profits of an v expected
sale at C. could not be included in the dauiages. Great Western Railw. v. lied-

mayne, Law Rep., 1 C. P. 329.
* Shaw V. South Carolina Railw., 5 Rich. 462. So also, where the goods are

not delivered in a reasonable time, the owner can only recover damage of the

carrier. Scoville r. Griffith, 2 Keman, 509
;
Hackett v. C. B. & M. Railw., 35

N. H. 390. Where part only of the goods are injured, the carrier is liable only

for that part, nor is his liability enhanced by failure to offer to deliver the

uninjured part. Mich. &c. Railw. p. Bivens, 13 Ind. 263. Where a portion of

goods shipped by one entire contract of affreightment is lost by fault of the

carrier, and the residue is sold by him by the bill of lading at the port of de-

livery without knowing such loss, the carrier, if sued by the consignee for money
had and received from the proceeds of the sale, cannot deduct the freight, but

may deduct a discount allowed by him to the purchaser on discovering the

deficiency in the goods. Stevens p. Saj'ward, 8 Gray, 216.
* Bowman v. Teall, 23 Wendell, 306.
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ground that the carrier did not offer the porter as a witness.'^ And
in an action against a railway for negligence, if the plaintiff show

'
Boyce v. Chapman, 2 Bing. (N. C.) 222. And upon general principles the

plaintiff makes a prima facie case, by showing that the goods did not reach their

destination. Story on Bailm. § 529 a
; Woodbury r. Frink, 14 111. 279 ;

Ben-

nett V. Filyaw, 1 Florida, 403
;
Bark Oregon, Newberr}''s Adm. 504

; Brig May
Queen, id. 464. But where the carrier has, by notice, or special contract,

limited his responsibility as a common-carrier, the burden of proof of showing

negligence is upon the consignee, the same as in ordinary suits, charging neglect
of duty. lb. But where the bill of lading states the goods to have been shipped
in good order, and they arrived in a damaged state, the burden of proof is upon
the carrier, to show that the damage occurred by causes for which by the bill of

lading he was not responsible. The Propeller Cleveland, id. 221. And where

in such case, the carrier shows the existence of facts from which this could be

fairly inferred, it devolves upon the shipper to show that the damage might have

been prevented by the exercise of ordinary care and skill on the part of the

carrier. lb.

And where the carrier at first wrongfully refused to deliver goods consigned
to a manufacturer, but afterwards delivered them, it was held that he was not

liable for consequential damages, from the delay of the consignee's works, or the

consequent loss of profits, but only for the expense of sending a second time for

the goods. Waite v. Gilbert, 10 Cush. 177. Perhaps the manufacturer was

entitled to some consideration, by way of damages, until he could liave supplied
himself in other ways, with similar materials, if indispensable for his present use.

But to recover such special damages, which are not the natural or ordinary result

of the act complained of, it is probably necessary in strictness, to declare

specially. But in a late case in the Court of Exchequer, for not carrying a pas-

senger according to the carrier's duty" and contract, it was held that no such re-

mote and accidental damages are recoverable, in any form. Hamlin r. Great

Northern Railw., 1 H & N. 408
;

s. c. 38 Eng. L. & Eq. 335. See post, § 199,

n. 2. But in a very late English case, MuUett v. Mason, Law Rep. 1 C. P.

559
;

s. c. 12 Jur. (N. S.) 321, where the plaintiflf bought of the defendant a

cow, on the assurance of the latter that he would warrant her, and that she had

come off his father's farm, and it proved to be a foreign cow, and in a few days
died of the cattle plague, and thereby caused the death of other cows belonging
to plaintiff, it was held that he might recover the value of other cows so lost.

And in a recent case in Admiralty, Dr. Lushington allowed the master his expen-
ses in defending himself in a foreign port against a charge of murder brought

against liim by two of the crew whom he had justly chastised on the voyage, and

for £10 paid as the penalty of the recognizance required of him on his acquittal

to prosecute the men for perjury, but which he elected to forfeit in order to con-

tinue his voyage. The allowance was made on the ground that the master was

entitled to the expenses of his defence, as the charge originated directly from the

performance by the master of his duty to the owners in chastising the men
;
and also

that it was for the interest of the owners that the master should forfeit his recogni-

zances, and not be delayed in returning with the vessel. The James Seddon, Law

Eep. 1 Adm. & Ecc. 62
;

a. c. 12 Jur. (N. S.) 609. But in the case of Gee r. Lan-
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damage, resulting from an act of defendants, he makes a prima

facie case, and the defendant must show that he was in the exer-

cise of the requisite degree of care, or else that such a state of cir-

cumstances existed as rendered all exercise of care unavailing, and

this is so although the act complained of is one, which, with proper

care, does not ordinarily produce damage.^
4. In a late English case,^ it is held, that if a railway company

omit to deliver bundles of packed parcels, in time, with a view to

injure the plaintiflTs business, as a collector of parcels, and thereby

create a monopoly in themselves, they will be liable to the special

damage resulting therefrom, but not otherwise.

6. Where a plan and models sent to compete for a prize were

lost by the carriers, it was held, the proper measure of damages is

the value of the labor and materials expended in making the ar-

ticles, and not damages from losing the chance of obtaining the

prize ; the latter being too remote.^*^

cashire & Yorkshire Railw. Co., 3 Law T. (N. S.) 238; s. c. 6 H. & N. 211,

where an action was brought against a carrier for delay in delivering goods, when

there was no special contract, and the judge directed the jury to find a certain

sum for the wages of the plaintiff's servants, who were kept out of employment

by the non-arrival of the goods ; and also left it to the jury to name the amount

the plaintiff should recover for the loss of profits for the same cause, it was held

to be a misdirection, on the authority of Hadley v. Baxendale, 9 Exch. 311.

The cases are somewhat numerous of late in the English courts, where the

carrier, who acts in good faith and fails to deliver goods in such time as he might
have done with proper diligence and therefore ought to have done, is held not

liable for speculative loss of expected profits, but only for the particular loss

ujK»n the article thus failing to be delivered in proper time. Wilson v. Lan-

cashire & Yorkshire Railw. Co. 9 C. B. (N. S.) 632
;

8. c. 7 Jur. (N. S.) 862 ;

CoUard v. Southeastern Railw. Co., 7 H. «& N. 79; 8. c. 7 Jur. (N. S.) 950;
Simmons r. Southeastern Railw. Co., 7 H. & N. 1002

;
8. c. 7 Jur. (N. S.) 849 ;

Rice r. Baxendale, 7 H. & N. 96. If there is no market at the place of delivery,

the jurj' may give the cost of the articles, and reasonable expenses and profits.

O'Hanlan r. Great Western Railw. Co., 6 B. & S. 484. See also Tardos r. Ship

Toulon, 14 La. Ann. 429. And the owner of baggage lost by a railway com-

pany, while he was a passenger, can only recover the value of the things lost,

and nothing for expenditure, consequent upon the loss. New O. Railway v.

Moore, 40 Miss. 39
;
C. & Ch. Railw. v. Marcus, 38 III. 219.

» Ellis p. Portsmouth & Raleigh Railw., 2 Iredell, 138.
• Crouch p. Great Northern Raiiw., 11 Exch. 742.
'° East Anglian Railw. v. Lythgoe, 10 C. B. 726. But where the owner of

the goods sustains special damage, by reason of the goods being rendered unfit

for the particular use for which they were procured, the jury may consider how
much they are lessened in value thereby, and give damages accordingly. Hack-
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6. The consignor, who owns the goods, and sustains the injury

from the damage or loss, is the proper party to bring the action

against the carrier.^^ In an action against the carrier for the loss of

the plaintifTs goods, it is no answer that the goods were delivered

to the defendant by one who, as consignor, claimed compensation
for the loss, and that the defendant paid him as such consignor,

without notice that he was not the owner of the goods.
^^ The

decision here seems to go upon the ground that there was nothing
in the case to indicate that the consignor was the owner of the

goods ;
or that he was allowed to represent the plaintiff in any

such way as naturally to mislead the defendants. It is unques-

tionably the duty of the carrier to see that he delivers goods to the

party entitled, and if he do not, although he be misled by a gross

fraud, or even by a forged order, he is not excused, but is liable in

trover.^^ And by parity of reason, if the goods are lost the carrier

should, before he pays any one, ascertain whether the property of

the goods was in him ; otherwise he would pay in his own wrong,
if it should turn out the property was in another, since the con

tract, by construction, is with the party entitled to claim the goods.

ett ». B. C. & M. R., 85 N. H. 390. And where machinery was sent to Van-

couver's Island to erect a mill, and on the delivery, one of the cases was missing,

and its place had to be supplied by sending to England, it was held that only the

value of the missing machinery with the expense of procuring it, could be re-

covered, and nothing for loss by reason of the mill not going sooner into opera-

tion. British Columbia Saw-mill Co. v. Nettleship, Law Rep, 3 C. P. 499.
" Sanford ». Housatonic Railw., 11 Cash. 155 ;

Coats v. Chapin, 2 Q. B. 483
;

Freeman v. Bird, id. 491, in n.
; Sargent v. Morris, 3 B. «& Aid. 277. But the

consignee is prima facie the owner of the goods, and in the^bsence of proof to

the contrary, will be so regarded. Arbuckle v. Thompson, 37 Penn. St. 170
;

Potter V. Sawing, 1 Johns. 215
;
The Merrimack, 8 Cranch, 317. On an assign-

ment for the benefit of another, the assent of the latter will be presumed. Grove

V. Brien, 8 How. (U. S.) 429
;
Ashmead v. Borie, 10 Penn. St. 254. And it is

here said, the consignee may accept the goods at an intermediate port or place.

And as a general rule the delivery of goods by the vendor to the carrier, on be-

half of the vendee, is a delivery, in law, to the vendee
;
and he alone can main-

tain an action against the carrier for non-delivery. Dutton v. Solomonson, 3 B.

& P. 582; Jacobs v. Nelson, 3 Taunt. 423. The action must, as a general

rule, be in the name of the owner of the goods. Law v. Hatcher, 4 Blackf. 364.

But see Goodwyn v. Douglas, Cheves, 174.

» Combs V. Bristol & Exeter Railw., 3 H. & N. 1.

" Ostander v. Brown, 15 Johns. 39
;
Hawkins v. Hoffman, 6 Hill, 588

;
Powell

r. Myers, 26 Wendell, 591, Bronson, J.
;
Clarke v. Spence, 10 Watts, 337,

Mogers, J.
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And whether it be the consignor or consignee, will depend upon
circumstances readily learned upon inquiry." A warehouseman

is regarded in the light of a middle-man, and may even dispute the

title of the party delivering goods to him, and in defence of an ac-

tion of trover show that the title is in some third party, who has

forbidden the goods being delivered to the bailor.^ This may be

at variance with some of the old cases, and with much which may
be found in the elementary books

;
but it is consistent with reason

and justice, and will not be found embarrassing in practice with

one qualification, that the bailee of goods will be permitted to set

up tho jus tertii in his own defence, when ho is so situated as to be

made responsible to such party in case of a recovery by the present

claimant, unless he do so urge the claim of such other party in his

own defence. Such a state of the case will occur always where the

third party lias demanded the thing of the bailee and forbid his

delivering it to the bailor ;
and also where the bailment is so made

as to create a trust in behalf of the real owner, or party justly en-

titled to demand possession.^^

7. A receipt for the goods, by the consignee, acknowledging to

have received them in good order, and in which he is requested to

notice any errors therein, in twenty-four hours, or the carrier will

consider himself discharged, does not estop the consignor, from

suing the carrier for damage of the goods, although no notice

thereof was given the carrier."

8. Actions against carriers may be brought in the name of

bailees, or agents, who have the rightful custody of the goods, and

who make the bailment, or in .the name of the owner. ^^

»
Wation, B., in Coombs v. Bristol & Exeter Railw., 3 H. & N. 1.

" Thome V. Tilbun-, 3 Huris. & N. 534. See cases cited in the argument of

this case. Where the owner of the goods induces the carrier to carry them for a

less price by representing them of inferior value, he can only recover the amount
he represented their value to be, in case of loss or damage. McCance r. Lon-

don & Northwestern Railw. Co., 7 H. & N. 477; 7 Jur. (N. S.) 1304; s. c,
affirmed in Exchequer Chamber, 10 Jur. (N. S.) 1058; 3 11. &. C. 343. See

also Robinson r. London & Southwestern Railw. Co., 19 C. B. (N. S.) 51
;

s. c.

11 Jur. (N. S.) 390.
'« Elkins ». Boston & Maine Railw., 19 N. H. 337

;
White v. Bascom, 28 Vt.

268. See Wing r. N. Y. & E. Railw., 1 Hilt. 236. Semble, where a contract

is made with a railway company to carry goods to a given point, and while in

transitu the goods are reshippcd by that company upon another road, the latter

company would be liable directly to the owner for a loss of the goods through
their neglect. Illinois Central Railw. v. Cowles, 32 HI. 116.
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9. But it is well settled, that a recovery for the goods, of the

first or anj subsequent carrier, in the name of any one having
either a general or special property in the goods, in an action prop-

erly instituted, will be a bar to any subsequent suit against the

same person, at the suit of another party, having either a general
or special property in the goods.^"

10. Where the general property in the goods vests in the con-

signee, upon delivery to the carrier, the consignor has ordinarily
no property remaining, even where he pays the freight.^^

11. In the trial of actions against carriers, where the goods or

baggage pass over successive lines of transportation, it has been

held insuflficient evidence to charge the first carrier to show the

delivery of the goods to him, and the failure of their arrival at the

place of destination, thus leaving the case without any preponder-

ating evidence to show that they were not delivered to the second

carrier.i^

12. It has been held, that if the carrier deviate from the regular

route, and the goods are lost, it is a conversion.^ This may be

sound law, provided there is no just occasion to depart from the

ordinary route, and the deviation consequently shows a wanton

abuse of the bailment, but otherwise it could only render the car-

rier responsible for any damage which should accrue. And where

goods coming from a foreign country and which are dutiable are

consigned to an agent for the mere purpose of securing the pay-
ment of the duties, the carrier, having knowledge of the limited

character of the agency, will not be justified in changing the desti-

nation of the goods, upon the direction of such person, and if he

do so, is guilty of a conversion.^

" White V. Bascom, 28 Vt. 268
;
Green r. Clark, 13 Barb. 57

;
8. c. 2

Keman, 343.
*® Green r. Clark, supra. And where a box containing jerwelry was delivered

to a carrier by a servant under instructions from both plaintiffs, the box being
the property- of one of them, and the jewelry being their joint property, but was

addressed to one of them only at a specified place, it was held there was evidence

of a joint bailment by both plaintiffs. Metcalfe r. L. B. & So. Coast Railw., 4

C. B. (N. S.) 307, 317
;
31 Law T. 166.

» Midland Railw. p. Bromley, 17 C. B. 372
;

8. c. 33 Eng. L. & Eq. 235. In

general the carrier is liable upon proof of loss or deficiency in the goods upon
arrival at their, destination unless he give exculpatory evidence. Hawkes v.

Smith, 1 Car. & M. 72. But it must clearly appear that the missing goods were

actually contained in the trunk or package when delivered to the carrier. Mc-

Questen r. Sanford, 40 Me. 117. ^
Phillips p. Brigham, 2Q Ga. 617.

« Claflin p. Boston & Lowell Railw., 7 Allen, 361.
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SECTION XXVI.

Demurrage.

1. TS« nature of the daim. I 8. A carrier has no lien upon the cargo

2. Damages in the nature of demurrage.
•

for any daim in the nature of de-

I murrage.

§ 191 a. 1. Demurrage is a claim by way of compensation for

the detention of property which is subsequently restored. As

where a ship and cargo were detained by an illegal seizure, and

discharged without ultimately obtaining a certificate of probable

cause, the owner was held entitled to damages by way of demur-

rage for the detention of the ship, and interest upon the value of

the cargo.
^ So also, where by the established regulations of a

railway, demurrage was charged on sacks furnished for transporta-

tion of grain, after the expiration of fourteen days ; but by another

of the regulations of the company none of the company's sacks

containing grain were allowed to leave any station after having
reached their destination, unless a guaranty is first obtained from

the consignee that the sacks shall be returned.

2. Although demurrage, strictly speaking, is only due when ex-

pressly stipulated for in the contract for affreightment, yet where

the vessel is detained an unreasonable time in unlading, tiie

owner may recover damages, in the nature of demurrage, for such

detention. But in such action the owner or charterer of the

ship would only recover compensation for the time the vessel was

unreasonably delayed, and not for consequential damages in con-

sequence.^

3. A railway has no lien for the compensation impliedly du6

them for the detention of their cars an unreasonable time, in

discliarging the cargo, the cars remaining during the time in a

public highway.^

• The ApoUon, 9 Wheaton, 862.
• Clendaniel v. Tuckerman, 17 Barb. 184.
' Crommelin v. New York & Harlem Railw., 10 Bosw. 77.
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SECTION XXVII.

Common Carriers of Freight or Passengers by Water,

liarities of their Rights and Duties.

Pecur

1. Covenants in a charter-party will he con-

strued as independent and not condi-

tions precedent, where that can fairly be

done.

2. Freight stipulated to be carriedfor so much

the cubic Jbot is to be estimated at the

time ofshipment.
3. The owner of a ship responsible tofreight-

ers so long as he continues actually in

possession of the ship, either by himself

or the master and seamen.

4. The delivery of goods and payment of

freight concurrent acts. The carrier

not bound to deliver until the consignee

is ready and willing to payfreight.
5. How far common carriers of goods or

passengers may recover pro rata itin-

eris. ^

6. TAc shipper, whether the owner of the

goods or not, is altvays primarily liable

to the carrierforf-eight, and the latter

is not obliged to refuse to deliver goods

until the freight is paid, unless he so

stipulate.

7. If the carrier ddiver the goods to the con-

signee wittwut exacting freight, trusting

to the consignor, he cannot afterwards

assert any such claim on the bankruptcy

of the consignor.

8. How far carriers ofpassengers by water

are liable to actions for notfurnishing

satisfactory subsistence.

9. The captain in such cases cannot justify

excluding a passenger from the saloon

table, unless he conducts disorderly, so

as to disturb the quiet and comfort of

others, at table.

10. How far carriers are responsible for

goods damaged or lost by being stowed

upon deck.

11. JTie carrier is bound to know or learn the

laws and regulations of the port of des-

tination, and conform thereto; and if

he failed to do so, is responsible for the

consequences.

12. How far passenger carriers by water,

will be excused for refusing to carry

obnoxious persons to places where their

presence might probably excite riot ; or

in sending them back to the place of

departure,from considerations of pru-
dence and humanity.

The responsibilities and duties of common carriers by water do

not differ essentially from those attaching to the same class of

persons, in other modes of transportation, except as the modes of

receiving and discharging freight, necessarily, or according to

convenient usages, modify them. And it will be the purpose of

the present section to point out these modifications, and some

very few peculiarities attaching to passenger transportation by
water.

§ 191 b. 1. In charter-parties, as well as in other contracts, cov-

enants will be construed as independent and not as conditions

precedent, if that can fairly be done, as in the case of a stipulation

to proceed to a certain place and there take in a cargo, and the

ship deviated slightly, and this operated to the disadvantage of the
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freighter. But it was held not to avoid the contract, and that the

freighters were bound to furnish the cargo,^ and liable to an action

for refusing to do so.

2. A contract to carry a cargo at the rate of " $7.55 per ton of

60 cubic feet delivered, the freight to be paid on rigiit delivery

of the cargo," is to be construed as applying to the freight at the

time of delivery. And if, being cotton, and being subject to high

hydraulic pressure, according to the usual practice, it should con-

siderably expand before arriving at its point of destination, that

will not entitle the carrier to any additional compensation.^
3. Where a ship under a charter-party, is advertised as a general

ship, and one consigns goods, without knowing of the existence

of the charter-party, and the ship remains in the possession of

the owners by their master and servants, the same as before the

charter-party, it was held such person might recover of the

owners the same as if Jio charter-party existed.^ Where a charter-

party provided there should be no liability for detention of the ship

by ice, and it was necessary to use lighters in loading the vessel,

and lighterage was delayed by ice, it was held there was no

liability for the detention.^

4. As we have already seen,* the delivery of the cargo and the

payment of freight are to be regar(Jed as concurrent acts, and the

carrier by water, who stipulates in the bill of lading for the pay-

ment of freight
" on right delivery of the cargo," is not obliged to

deliver the goods until the consignee is ready and willing to pay
the freight.^ And where the consignee declined to pay freight

until the goods were placed in his store, the master stored the

goods in a warehouse, subject to his own order, and gave notice to

the consignee ; on a libel against the vessel for non-delivery of the

goods, to which the ship-owners pleaded non-payment of freight,

it was held they were not responsible for the misconduct of the

warehouseman, while the goods were in his possession.** A con-

tract for freight is an entire contract, and not apportionable.
' McAndrew r. Chappie, Law Rep. 1 C. P, 643.
• Buckle V. Knoop, Law Rep. 2 Exch. 125, 333.
' Sandermen v. Scurr, Law Rep. 2 Q. B. 86

;
N. Haven S. B. Co. v. Vander-

bilt, 16 Conn. 420.
• Hudson V. Ede, Law Rep. 2 Q. B. 566

;
S. P. in The Great Eastern, Law

Rep. 2 Adm. & Eccl. 88.

»
Paynter v. James, Law Rep. 2 C. P. 848.

• The Eddy, 6 Wallace, 481.

VOL. u. 18
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5. And where by the terms of a charter-party the defendants

covenanted to pay so much as freight of goods dehvered at^A., it

was held that freight could not be recovered 'pro rata itineris, if

the ship was wrecked short of her destination at A., although the

defendant accepted his goods at the place where the ship was

wrecked." It is the duty of the carrier in such case, either to

repair his ship or procure another, and perform the voyage, when
lie will be entitled to freight under the contract.^ But although
the Carrier cannot recover upon the special contract, without prov-

ing full performance on his part, the acceptance of the goods by
the owner short of their ultimate destination, will generally be re-

garded as implying the assent on his part to pay freight, ratably

for the portion of the carriage performed. But the action should

not be brought upon the original contract, without alleging the

subsequent modification by the acceptance of the goods short of

their original destination.^ And the same general rules seem to

have been applied to the question of passage-money, where the

passage fails to be performed. The carrier cannot retain the whole

passage-money or maintain an action for it, unless he carry the

passenger to his destination
;
nor can he retain or recover pro rata

itineris, unless he have performed beneficial service, and then not

upon the original contract, but upon a quantum meruit^ or on the

ground of the newly given assent of the passenger to terminate the

contract after part performance.* Freight pro rata itineris is

never due unless the owner of the cargo voluntarily receive it,

at a place short of its destination. ^^ And where the carrier

declines to repair his ship or procure another to forward the goods,

the acceptance of the same by the shipper is not to be regarded as

altogether voluntary .^*^ But the expense of overland transporta-

tion, after the goods have been unconditionally received by the con-

signee at an intermediate port, must be borne by him." The

reservation in the bill of lading of the right of re-shipment of the

goods, does not discharge or affect the responsibility of the carrier

' Cook r. Jennings, 7 T. R. 381.

* Latcrence, J., in Cook v. Jennings, supra. See also Lake v. Lyde, 2 Bur-

row, 882, and the comments upon the same. Rossiter v. Chester, 1 Doug.

(Mich.) 154.

9
Mulloy V. Backer, 5 East, 316; Leman v. Gordon, 8 C. & P. 392.

"» Caze V. Baltimore Ins. Co. 7 Cranch, 358
;
Welch v. Hicks, 6 Cow. 804.

» Reed r. Dick, 8 Watts, 479.
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for the safe delivery of the goods.^^ And where one buys a pas-

sage .ticket for a particular steamer, which had been at the time

lost at sea, without the knowledge of the parties, the holder of the

ticket can only recover the amount paid for it.^^

6. It seems to be well settled, that where goods are shipped in

the ordinary mode, by bill of lading, it will be regarded as an ex-

press contract on the part of the shipper, to pay the freight to the

carrier, unless the same is paid by the consignee or some other one,

although the shipper is not the owner, and the carrier is not

obliged to retain the goods until the freight is paid, unless he so

stipulate. The usual provision in such contracts, tliat he may do

80, is regarded as intended exclusively for the benefit of the

carrier, and one which he may waive, at his election, and rely upon
his remedy against the shipper.^* But it is held that the party

who obtains goods under a bill of lading impliedly stipulates to

pay the freight.^ But this is merely a cumulative remedy in favor

of the carrier.^** And it was accordingly held,^" that where, by the

charter-party, the ship was to deliver goods in London, on the

payment of freight, and by the bills of lading the goods were stip-

ulated to be delivered to the shipper or his assigns, he or they

paying freight as per charter-party ;
and some of the goods were

sold and the bills of lading assigned to the defendant, before the

arrival of the goods, and the portion sold defendant, upon arrival

in London were entered at the custom-house and docks in the

name of the defendant, he paying the duties and dues, and obtain-

ing possession of the goods under the bill of lading and indorse-

ment, that no contract was by law implied on the part of the

defendant to pay freight ; that was matter of fact to bo judged of

by the jury from all the facts and circumstances attending the

sale. Tiiis decision of the Queen's Bench was affirmed in the

Exchequer Ghaml)er, that court holding that if such a contract

" Little V. Simple, 8 Mo. 99
;
Whitesides v. Russell, 8 Watts & S. 44.

" Bonsteel v. Vanderbilt, 21 Barb. 26.

" Wooster r. Tarr, 8 Allen, 270; 8 Gray, 281, 286, 291-295; Shepard r.

DeBemales, 13 East, 56.5; Domett v. Beckford, 6 B. & Ad. 621-525; Christy
V. Row, 1 Taunt. IKK). The opinion of liigelow, Ch. J., in the case of Wooster

r. Tarr, presents the law on this point in a very satisfactory manner. See also

Barker c. Havens, 1? Johns. 234; Layng v. Stewart, 1 Watts & S. 222.
'*

Dougal tJ. Kemble, 3 Bing. 383.
"

Bigelotc, Ch. J., in Wooster v. Tarr, supra.
" Sanders v. Vanzeller, 4 Q. B. 260.
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were implied or inferred from the facts, no action of indebitatus

assumpsit could be maintained. But if the bills of lading had not

referred to the charter-party, so as to be in some sense qualified

by it, but had merely stated that the goods were to be delivered to

the consignee or his assigns on their paying freight, the taking of

the goods under the indorsement would have been evidence from

which a jury might have inferred a contract to pay freight; but

even in such a case no such contract would arise by mere implica-

tion of law, and consequently indebitatus assumpsit woidd not lie.

The court refused to award a venire de novo, and affirmed the

judgment for the defendant. And in a later case,^^ it was held

that the liability of the consignee or indorser of the bill of lading

for freight, in such cases, is not the result of the original contract of

affreightment but of a new contract, the consideration for which is

the delivery of the goods to him at his request.

7. But where the carrier delivers the goods to the indorsee of

the bill of lading, without exacting from liim the payment of

freight, and debits the same to the consignor or shipper, he can-

not, after the bankruptcy of the latter, assert a claim for freight,

'either against the goods or the party to whom he delivered

them.i9

8. Questions have sometimes arisen, in passenger transporta-

tion by water, where the subsistence is naturally supplied by the

carrier, in regard to the extent of departure from what might be

regarded comfortable fare which will subject the carrier to an action.

That must depend altogether upon circumstances, and how far the

carrier puts in proper supplies and furnishes such subsistence as

might fairly have been expected, under the circumstances. And
it is so much the practice of passengers to find fault with their fare,

upon voyages of any considerable extent, when the difficulty is

more in themselves than anywhere else, that the courts have not,

as a general thing, manifested much readiness to listen to com-

plaints of this cliaracter. The demands of passengers, far re-

'» Kemp V. Clark, 12 Q. B. 647. See also Holt v. Wescott, 43 Me. 445
;
Fox

». Nott, 6 Hurl. & Nor. 630.

»9 Tobin V. Crawford, in Exchequer Chamber, 9 M. & W. 716. So if the

carrier trust to the consignee for freight he cannot fall back upon the consignor

because the consignee becomes bankrupt, before the payment of the freight, he

being ready to pay it at the time of receiving the goods, but the party appointed

in the bill of lading to receive the same not being present to receive it. Thomas

V. Snyder, 39 Penn. St. 317.
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moved from land, and without any sound and healthy appetites,

are often very absurd, or, at least, unreasonable. It was accord-

ingly said,^ that in an action against the captain of a ship, for not

furnishing good and fresh provisions to a passenger on a voyage,

the jury must be satisfied that there has been a real grievance

sustained by the plaintiff; that he has really been a sufferer ; for it

is not because a man does not get so good a dinner as he might
have had, that he is therefore to have a right of action agaiitst the

captain, who does not provide all tliat he ought. The passenger
must have sustained a real grievance, and not one that is mainly

imaginary.
9. Questions sometimes have arisen, in the English courts, how

far the captain of a passenger ship may justify excluding a passen-

ger from the table, in the caddy or saloon, and require him to take

his meals in his own apartment, on the ground of ungentlemanly
manners or conduct. Such questions would not be likely to occur

either* there or here, at the present day, unless from the excessive

use of stimulus, or passionate excitement of some kind. Wliere a

passenger behaves as well as he knows how, it is all that can bo

required. If he still fails to meet the demands of the average
standard of factitious refinements, in social intercourse, he is less

in fault, often, than the framers of such senseless dogmas as dis-

gust rather than edify. But if he makes a brute of himself, either

by drink or passion, he becomes an unfit companion of sober men,
and may properly be required not to come among them.^ If the

carrier improperly exclude the husband from table, and the wife

prefers on that account to take her meals with her husband, it will

be regarded as an improper exclusion of both, and the carrier

responsible accordingly .^^

10. It seems that carriers are responsible for damages occur-

ring to goods by resison of being stowed on deck in tempestuous

weather, unless such stowage be authorized by custom or the con-

sent of the shipper.^ And so also, where the carrier improperly
stows the goods on deck, whereby a portion of them is lost, he can-

not recover for the freight of the remainder, provided the portion
lost was of greater value than the freight due.'® But if the car-

*
Young r. Fewson, 8 C. & P. 55.

"
Pendergrast r. Compton, 8 Car. & P. 454.

" Barber r. Brace, 8 Conn. 9
;
Smith c. Wright, 1 Caincs, 43.

•»
Waring v. Morse, 7 Alab. 843.
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rier is not in fault in regard to stowage of goods on deck, that

being done by the consent or express contract of the owner of the

goods, he cannot be compelled to contribute for the jettison of the

goods.^ But where the goods are laden upon deck, according to

the custom of a particular trade, the owner of the ship is held re-

sponsible for contribution to the owner of the goods, for their

loss.^ So, where goods are thrown overboard in order to save the

ship and the remainder of the cargo, and that is effected, it is

equitable and in conformity with the rules of law, that both the

ship and the cargo thus saved, should contribute to the loss on the

basis of general average.^ And where goods of a particular de-

scription are, in conformity with a notorious custom, stowed in a

particular way, shippers who consider such mode of stowage haz-

ardous, must notify carriers of their desire to have a different one

adopted, or they will not be entitled to charge the carrier with

damages received in consequence of it.^

11. If the carrier, in consequence of non-compliance with the

regulations of the port, expose the goods to forfeiture, he thereby

becomes responsible to the owners. It is the duty of the carrier,

and his servants and agents, in making delivery at the port of des-

tination, to learn the laws and regulations there in force, and

make the delivery in conformity therewith, so as not only to land

the goods, but to do it in such a legal manner as to place them

within the power of the consignees.^

12. The following case is of sufficient importance to justify

stating at length. Although a common carrier of passengers at

sea, as the master of a steamship, may properly refuse a passage

to a person who has been forcibly expelled by the actual, though
violent and revolutionary authorities of a town, under threat of

**
Dodge r. Bartol, 6 Greenl. 286.

« Gould r. Oliver, 4 Bing. (N. C.) 134.

* Rossiter v. Chester, 1 Doug. (Mich.) 154. This rule of the maritime law,

as enforceable in the courts of admiralty, is here fully recognized ;
but on the

ground that the case occurred upon the lakes, where at that time the admiralty

jurisdiction did not obtain (although it is otherwise now, by act of Congress), it

was held the claim was not enforceable in the courts of common law. See also

Lawrence r. Mintum, 17 How. (U. S.) 100, where the general subject of the lia-

bility of other parties and interests to contribute to a necessary loss by jettison is

thoroughly discussed, and the authorities learnedly and extensively commented on.

" Baxter v. Leland, 1 Abbott's Adm, 348.
* Howland t. Greenway, 22 How. (U. S.) 491.
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death if he return, and when the bringing back and landing of

such passenger would, in the opinion of such master, tend to pro-

mote further difficulty, yet such refusal should precede the sailing

of the ship. If the passenger have violated no inflexible rule of

the ship in getting on board the vessel, have paid or tendered

through himself or a friend, the passage money, and have conduct-

ed himself properly during the voyage, the master has no right, as

matter of law, to stop a returning vessel, put him on board of it,

and send him back to the port of departure. And if he do so,

damages will be awarded against him on proceedings in admiralty.

However, where a person who had been thus banished from a

place, got on board a vessel going back to it, determined to defy

the authorities there and take his chance of life, and the captain,

who had not known tlie circumstances of the case until after get-

ting to sea, on meeting a return steamer of the line to which his

own vessel belonged, stopped his own and sent the man on board

the returning vessel to be taken back to tlie place of departure,

such captain, not acting from any malice, but from a humane mo-

tive, and under the belief that the passenger would be hanged if

landed at the port to which his own vessel was going, in such a

case, the apprehended danger mitigates the act, and the damages
must be small. Accordingly, the Supreme Court, on appeal from

a decree giving the plaintiff four thousand dollars, modified it by

directing that the damages must be reduced to fifty dollars, and

moreover ordered that each party should pay his own costs on the

appeal. In such a case a passenger is entitled to compensation
for the injury done him by being put on board the returning ves-

sel, so far as that injury arose from the act of the captain of the

other vessel in putting him there. But he is not entitled to dama-

ges for injuries from obstructions which he afterwards met in

going to the place from which he had been expelled, and to which

he desired to return ;
and which injuries were not caused by the

act of this captain, but were owing to the fact that all to whom he

afterwards applied for passage to that place, were aware of the

power and determination of the authorities there, and therefore

refused to carry him back.®

«• Pearson r. Duane, 4 WaU. (U. S.) 605.
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CHAPTER XXVII.

COMMON CARRIERS OF PASSENGERS.

SECTION L

Degree of Care required.

1. Are responsible for the utmost care and

watchfulness.

2. Duty extends to every thing connected with

the transportation.

3. But will not extend to an insurance of

safety.

4. Will make no difference, ifpassenger does

not payfare.
5.

• So too where the train is hired for an

excursion, or is under control of state

officers.

6. Not easy to define the degree of care re-

quired.

7. Passenger carriers not responsible for
accidents withoutfault.

8. They contract onlyfor their own acts.

9. They must adopt everyprecaution in known

use.

10-11, and notes. Further discussion of the

rule and the cases.

12. Duty to inform passengers of peril re-

quiring caution to escape.

13. Peison purchasing a ticket becomes a

passenger, and is entitled to protection

op reaching his seat in the carriages.

14. Passenger carriers bound to exclude

disorderly persons from .their car-

riages.

Company bound to fence its stations so

as to hinder passengers entering by a

dangei'ous way.
A passenger carrier who attempts to carry

ordinary passengers and soldiers at the

same time, is responsible for the conse-

quences.

15,

16

§ 192. 1. It is agreed on all hands that carriers of passengers
are only liable for negligence, either proximate or remote, and that

they are not insurers of the safety of their passengers, as they are as

common carriers of goods and of the baggage of passengers. The
rule is clearly laid down in one of the early cases,^ by Eyre, Ch.

J., that carriers of passengers
" are not liable for injuries happen-

ing to passengers from unforeseen accident or misfortune, where

there has been no negligence or default in the driver."— " It is

said he was driving with reins so loose that he could not readily

command his horses
;
if that was the case the defendants are lia-

ble ;
for a driver is answerable for the smallest negligence^ This

is now the settled rule upon the subject, as applicable to all modes

» Aston V. Heaven, 2 Esp. 533
;

s. p. Frink r. Potter, 17 Hi. 496. See also

Munroe v. Leach, 7 Met. 274.
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of carrying passengers, by those who hold themselves out as public

or common carriers of passengers.^

2. And the obligation of care and watchfulness extends to all

the apparatus by which passengers are conveyed.^ In this last

case it is said :
" Tlie obligation of a stage proprietor, in regard to

carrying passengers safely, has reference to the team, the load, the

state of the road, as well as the manner of driving." In another

case the rule -is somewhat more elaborated,* by Best, Ch. J. :
" The

action cannot be maintained unless negligence be proved, and

whether it be proved is for the determination of the jury. The
coachman must have competent skill, and must use that skill with

diligence ; he must be well acquainted with the road he under-

takes to drive ; he must be provided with steady horses, a coacli

and harness of sufficient strength and properly made, and also

with lights by night. If there be the least failure in one of these

things the duty of the coach proprietors is not fulfilled, and they
are answerable for any injury or damage that happens." The
rule of £are and diligence thus laid down has been very generally

adopted in this country.^ The fact that injury was suffered by

* Christie v. Greggs, 2 Camp. 79 ; Harris v. Costar, 1 C. & P. 636
; White

V. Boulton, Peake's C 81
; Sharp v. Gray, 9 Bing. 457. Passenger carriers owe

a higher degree of diligence and watchfuhiess toward passengers than toward

strangers. State ». Baltimore & Ohio Railw., 24 Md. 84.
'
Taylor r. Day, 16 Vt. 666

;
Curtis v. Drinkwater, 2 B. & Ad. 169. See

Sales r. Western Stage Co., 4 Clarke (Iowa), 541.
* Crofts V. Waterhouse, 3 Bing. 319. A very similar rule is adopted in Far-

rish V. Reigle, 11 Gratt. 697. The defect in this case was the blocks being out

of the brakes, which caused the coach to press upon the horses so that they could

not control it, and in consequence it was upset and the plaintiff injured.

The coach-owner, or his 8er\'ants, must examine his coach before each trip,

or he is chargeable with negligence if any accident happen through defect of the

coach. And if any irregularity is pointed out, the driver must look to it imme-

diately. Brenner v. Williams, 1 C. & P. 414, Best, Ch. J.
*
Boyce v. Anderson, 2 Pet. (U. S.) 150

;
Stokes ». Saltonstall, 13 Pet. (U. S.)

181, 192; Fuller v. Naugatuck Railw., 21 Conn. 557; Hall ». Conn. River

Steamboat Co., 13 Conn. 319; Camden & Amboy Railw. v. Burke, 13 Wend.
611, 626; McKinney r. Neil, 1 McLean, 640; Maury v. Talmadge, 2 McLean,
167

;
Stockton r. Frey, 4 Gill, 406

;
HoUister r. Nowlen, 19 Wend. 236 ; Der-

wort V. Looraer, 21 Conn. 245. But a passenger carrier is not responsible for

any loss or expense of the passengers consequent upon quarantine regulations.

New Orleans r. Windermere, 12 La. Ann. 84. See Alden p. N. Y. Central

Railw., 26 N. Y. 102, where the company were held liable for an injury resulting
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any one while upon the company's trains as a passenger, is re-

garded as prima facie evidence of their liability.^

from a crack in the axle of a car, undiscoverable by any practicable mode of

examination.

The rule in Connecticut was first settled, in 13 Conn. 826, that carriers of

* Denman, Ch. J., at Nisi Prius, in Carpue v. London & B. Railw., 5 Q. B.

747
; Laing v. Colder, 8 Penn. St. 479, 483

;
Galena & Chicago Railw. v. Yar-

wood, 15 111. 468, 471
; Hegeman v. Western Railw., 16 Barb. 353, 356

;
Hol-

brook ». Utica & Schen. Railw., 16 Barb. 113; Curtis v. Rochester & Sj-racuse

Railw., 20 Barb. 282.

The same rule had obtained in actions against carriers of passengers by
coaches. 13 Pet. (U.S.) 181* See Skinner v. L. B. & South Coast Railw.,

5 Exch. 787 ;
s. c. 2 Eng. L. & Eq. 360, to same effect.

But in Holbrook & Wife v. Utica & Schen. Railw,, 2 Keman, 236, the court

seem to deny that a presumption of negligence arises in all cases of injury to'

passengers. In this case the wife's arm, while in the window of the car, was

broken by something coming in contact with the car in passing stationary car-

riages of the company on another track. The court say, in cases of this kind,

the burden of showing negligence is upon plaintiff, and the presumption is an

inference of fact for the jury, from the cause of the injury and the circumstances

attending.

The case of Hegeman v. Western Railw., 16 Barb. 353, was where the plain-

tiff had sustained an injury by the breaking of an axle-tree wliile he was a

passenger in defendants' cars, and it was claimed to be neglect in the company
in not providing safety-beams to their cars, and it was held, that evidence might
be received to show the utility of the invention, and that it was proper to submit

the question of negligence to the jury under proper instructions. The court

say :
" Whether the engine or car, which is placed upon the road for the purpose

of carrying passengers, has been manufactured at its own shops," ... or pur-

chased of other manufacturers,
" the company is alike bound to see, that in the

construction no care or skill has been omitted for the purpose of making such

engine or car as safe as care and skill can make it." It was held to afford no

presumption against the negligence of the company, that they had selected their

servants with care with reference to their competency, or that the act, by which

the plaintiff sustained injury, was done without the sanction of the company.
Gillenwater v. Madison & Indianapolis Railw., 5 Ind. 340; Parish v. Reigle, 11

Gratt. 697. And in a late case (Alden v. N. Y. Central Railw., Am. Railw.

Times, Feb. 4, 1865), it is reported that the court held the company responsible

for a defect in the axle-tree of a car, which was not discoverable without taking

the car to pieces, a passenger being injured in consequence.
In Galena & Chicago Railw. v. Yarwood, 17 111. 509

;
s. c. 15 111. 468, it is

held, that a passenger in a railway car need only show that he has received an

injury, to make a prima facie case against the carrier
;
the carrier must rebut

the presumption, in order to exonerate himself. Negligence is a question of

fact, which the jury must pass upon. Persons in positions of great peril are not



§ 192. DEGREE OF CARE REQUIRED. 203

3. So, too, evidence that the cars did not stop at a way station

the usual time, and that a passenger is injured in getting out, is

passengers are " bound to the highest degree of care that a reasonable man
would use." This has been adhered to in all the subsequent cases, and is sub-

required to exercise all the presence of mind and care of a prudent, can-ful

man, under ordinary circumstances; the law makes allowance f»)r them, and

leaves the circumstances of' their conduct to the jury. See Albrij^ht v. Penn,

14 Texas, 290.

In Frink v. Potter, 17 HI. 406, it was held, the proprietor of a stage-coach is

liable for an injury to a passenger, which resulted from the breaking of an axle-

tree by the effect of frost. If the carrier knew, or might have known, by the

exercise of extraordinar}' care and attention, thjit danger would result from using

a coach in the manner and under the circumstances, and the danger could have

been avoided, he is liable.

And if such danger exists as cannot be avoided, and so imminent as to deter

prudent men from encountering it in their own business, the carrier should, it

would seem, refuse to proceed, or he will be liable for the consequences. Pas-

sengers should not be pushed into inevitable danger, without being consulted.

But if, being infonned, they choose to incur the hazard, probably it should be

regarded as their own misfortune if they suffer damage in spite of the best efforts

of the carrier and his servants.

In Laing r. Colder, 8 Penn. St. 483, it was held, that whore passengers in a

railway car are liable to have their arms caught in passing bridges if lying out of

the windows, it is the duty of the conductors of the train to give such notice to

them as will put them effectually on their guard, or the company are liable for all

such injuries, and that it is not sufficient to trust to printed notices put up in the

cars. But in regard to such perils as ordinarily attend railway travelling, and

which must be apparent to all passengers of common experience, like passing
from car to car, or standing upon the platforms, when the train is in motion, it is

probable that general notice would be sufficient, and a passenger, who voluntarily

exposes himself to extraordinary jieril, having no necessity or excuse for doing so,

should not be allowed to recover for damage thereby accruing. But if he have

a necessity for doing so, and damage accrue in consequence of the negligent con-

duct of the train, he ought not, perhaps, to be precluded from a recovery.

See also Christie p. Griggs, 2 Camp. 79
;
Ware v. Gay, 11 Pick. 106

;
Stock-

ton V. Frey, 4 Gill, 406
;
Nashville & Chat. Railw. e. Messino, 1 Sneed, 221.

In 3 Keman, 9, the case of Hegeman r. Western Railw., is affirmed by the

Court of Appeals, and the proposition in regard to the liability of the company
for defects in their cars being the same, whether they manufacture them or pur-

chase them of others, which is extracted from the opinion of the Supreme Court

above, is distinctly reaffirmed by the Court of Appeals. Denio, J., dissenting.

The Court of Appeals recognize the rule of care and diligence, to which we
have before alluded, that its extent is to be measured by the known perils to

which passengers are exposed, and that something more is required in railway

transportation than in carrying passengers by coaches.

Gardiner, CL J., says :

" That although the defect was latent, and could not
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good evidence against the company in an action to recover for the

injuryJ In an action for damages sustained by a passenger on a

stantially the same aa the English rule, and as that adopted in the other States,

and in the United States Supreme Court, 13 Pet. (U. S.) 190, -where Mr. Justice

be discovered by the mo^t vigilant external examination, j'et if it could be ascer-

tained by a known test, applied either by the manufacturer or the defendant, the

latter is responsible."

And in Curtiss v. Rochester & SjTacuse Railw., 20 Barb. 282, where the injury

occurred from a misplacement of the rails, a collision being caused thereby, it was

held the company were bound to see that the rails were in the right position, and

not to trust exclusively to the lever of the switch, when the rails were in open
view, while moving it, and also to see that the rails were firmly secured, and for

want of these things they were guilty of negligence ;
that evidence that the

switch was placed right did not rebut all presumption of negligence ;
that it was

a question for the jury, under all the facts and circumstances.

So also the company were held liable where the injury- occurred from coming
in contact with an animal upon the track, which might have been seen early

enough to stop the train, and where the train was moving at an unreasonable

rate of speed, and no signal given, or effort made to arrest the speed. N. & C.

Bailw. V. Messino, 1 Sneed, 220. And where a passenger in an omnibus was in-

jured by the bursting of a lamp, it was held to be incumbent upon the carrier to

show by aflirmative proof that the fluid used in the lamp was a safe and proper
article for such uses. Wilkie r. Butler, 3 E. D. Smith, 327. The fact of an

animal being upon the track is primaJacie evidence of negligence in the company,

they being bound as between themselves and their passengers to keep the road

free from all obstructions of that character. SuUivan v. Philadelphia & Reading
Railw., 30 Penn. St. 234; post, § 204 a, n. 1. But in Curtis r. Rochester &
Syracuse Railw., 18 N. Y. 534, it is said that no prima facie presumption of

negligence in the carrier results from the injurj- merely, but only when it appears
that it resulted from some defect in the road or equipment.

Where the company give notice under the statute that they will not hold

themselves responsible for injury to passengers caused while standing on the

platforms, such notice being posted up in the cars, it affords no ground to pre-

sume that the company waived the notice because the conductor did not warn the

passenger to leave the platform. Higgins c. New York & Harlem Railw., 2

Bosw. 132. See also Chicago, Burlington, & Quincy Railw. v. George, 19 111.

610. The fact that a train was running several hours out of time, is presumptive
evidence of gross negligence. lb.

' Fuller & "Wife ». Naugatuck Railw., 21 Conn. 557. It is said in Southern

Railw. r. Kendrick, 40 Miss. 374, that it is the duty of passenger carriers, by rail-

way, to carry safely to the place of destination, to announce audibly in each car

the station, and then to allow sufficient time for the passengers safely to leave the

carriages ; and that it is the duty of the passengers to use reasonable care ;
and to

conform to the usages and customs of the company, and of that mode of transpor-

tation, as far as known and understood by them.
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railway, by the breaking down of a bridge, it is no excuse that the

bridge was built by a competent engineer.* But it seems to have

Barbour indorses the charge of the Circuit Court, that the carrier of passengers

is liable
"

if the disaster was occasioned by the least negligence, or want of skill

or prudence on his part."

But in the case of Boyce c. Anderson, 2 Pet. (U. S.) 150, Mr. Ch. Justice

Marshall lays down the rule of care, in such cases, as that of ordinary care,—
the care which all bailees for hire owe the employer. The court, in 13 Pet. 192,

attempt to escape from this rule, upon the ground that the remarks ofCh. Justice

Marshall, in the former case, had reference exclusively to the carriage of slaves,

and that the rule laid down would not of necessity apply to ordinary passengers.

But it is ob>ervable that the learned chief justice makes no such distinction, and

also, that the nearer the thing transported comes to the condition of property

merely, the higher the degree of care and responsibility, so that the argument
seems not only to fail, but to produce a reflex influence.

We refer to this subject here, not with any view to go into the question of the

real coincidence of the degree of care of carriers of passengers and that of ordi-

narj' bailees for hire, but merely to state that it seems to us the cases really

come up to nothing more than that which is required of every bailee for hire,

that he should conduct the business as prudent men would be expected to con-

duct their own business of equal importance. And if the business be of the

highest moment, then the care, skill, and diligence should be also of the most

extreme character. See also Fletcher v. Boston & Maine Kailw., 1 Allen, 9
;

Holley p. Boston Gas Light Co., 8 Gray, 131.

If the degree of care and watchfulness is to be in proportion to the importance
of the business, and the degree of peril incurred, it is scarcely possible to express
the extreme severity of care and diligence which should be required in the con-

duct of passenger trains upon railways. Hence very few cases of accident and

injury have occurred, where it was not considered in some measure attributable

to a want of the requisite degree of care. We here refer to the case of Briggs
V. Taylor, 28 Vt. 180, 18t, for a more fidl exposition of this general subject of

the degrees of care and diligence. The rule is here thus stated :
—

In regard to the carriage, and the wagons and sleds, wliich were not past use,

although the carriage was an old one, and the wagons and sleds were described

by the witnesses as being
'* not very new nor very old," it seems to us there was

no testimony in the case tending to show that an officer who held them under

attachment, would be fully justified in letting them stand outdoors all winter.

We could scarcely conceive of a state of facts justifying such a course short of

absolute necessity, which it would seem, would never occur when boards could

be obtained. And where there is no testimony tending to excuse an officer

in such case, it becomes a mere question of damages. Questions of negligence

are said in the books to be mi.\ed questions of law and fact, but where there

is no testimony tending to show negligence, or where a given course of conduct

is admitted which results in detriment, and no excuse is given, the liability follows

as matter of law, and there is nothing but a question of damages for the jury.

• Grote V. Chester & Holyhead Railw., 2 Exch. 261.
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been doubted by the court ia this case, whether the company
could have been chargeable with any fault, if they had adopted the

We do not think a judge is ever bound to submit to a jury questions of fact

resulting uniformly aad inevitably from the course of nature, as that carriages

will be injured more or less by exposure to the weather during the whole winter,

or that a judge is bound to submit to a jury the propriety of such a course, when

it is perfectly notorious that all prudent men conduct their own affairs differ-

ently. This uniformity of the course of nature or the conduct of business becomes

a rule of law. But while there is any uncertainty, it remains matter of fact

for the consideration of a jury. It could not be claimed that it should be

submitted to a jury whether cattle should be fed or allowed to drink, or cows be

milked.

As from the determination of the first point a new trial becomes necessary, it

will be of some importance to inquire in regard to the proper mode of defining

the duty of the officer in keeping goods attached on mesne process. It is usually

defined in practice in this State, certainly, so far as we know, much as it was in

this case, by the use of the terms "
ordinary and common care, diligence, and

prudence." And it is probable enough these terms might not always mislead

a jury. But it seems to us they are somewhat calculated to do so. If the object

be to express the medium of care and prudence among' men, it is certain these

terms do not signify a fixed quality of mediocrity even. For if so, they would

not be susceptible of the degrees of comparison, as more ordinary, and most

ordinary, which medium, and middle, and mean, are not. The truth is, that

"
ordinary," and "

middling," and "
mediocrity," even, when applied to charac-

ter, do import to the mass of men, certainly, a very subordinate quality or degree ;

something quite below that which we desire in an agent or servant, and which we
have the right to require in a public servant especially. A man who is said to be

middling careful, or ordinarily careful, is understood to be careless, and is sure

never to be trusted.

We have been at some pains to look into the English books upon this point,

and although there may be some exceptions, the general rule certainly is, among
the English judges, to express common care and ordinary care by terms less lia-

ble to misconstruction, and, as we think, likely to be more justly appreciated by

juries. In Duff r. Budd, 3 Brod. & Bing. 177, the rule is laid down by Dallas,

Ch. J., to the jurv' in these words :
" Gross negligence is where the defendant or

his servants have not taken the same care of the property as a prudent man would

have taken of his own,"' and the judgment is affirmed by the full bench. In Riley

V. Home, 5 Bing. 297, Best, Ch. J., says of a carrier, "the notice will protect him

unless the jury think that no prudent person, having the care of an important

concern of his own, would have conducted himself with so much inattention, or

want of prudence." In Batson v. Donovan, 4 Bam. & Aid. 32, the same learned

judge lays down the rule thus :
**

They must take the same care of it that a pru-
dent man does of his own property. Tliis is the law with respect to all bailees for

hire or reward."

In Wyld V. Pickford, 8 Mi & W. 443, Parke, B., seems to claim a distinction

between gross negligence and ordinar}' neglect, but admits that ordinary neg-

lect may be correctly defined in the above cases. But in Hunter v. Debbin,
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best mode of constructing the bridge, and the best materials, under

the supervision of a competent engineer. Tliis seems to be stating

2 Queen^s B. 646, Denman, Ch. J., said, in regard to gross negligence,
" It

might have been reasonably expected that something like a definite meaning
should have been given to the expression"; "in none of the numerous eases

referred to on the subject is any such attempt made, and it may well be doubted

whether between *

gross negligence
' and negligence merely, any intelligible dis-

tinction exists."

But the English cases all seem to agree in defining ordinar}' negligence as

that which a pntdent man does not allow in the conduct of his own affairs, and

most of the later cases, where the question has arisen, both English and Amer-

ican, repudiate the old attempt to distinguish three distinct degrees of diligence

and the correlative degrees of negligence. In Wilson v. Brett, 11 M. & \V.

113, Baron Rolfe makes some very pertinent remarks upon this subject: "I
said I could see no difference between negligence and gross negligence, that it

was the same thing, with the addition of a vituperative epithet." And in Austin

V. Manchester Railw., 10 C. B. 454; 8. c. 11 Eng. L. & Eq. 613, Cresswdl, J.,

refers to the language of Lord Denman quoted above, with approbation, and

in the steamboat New World ». King, 16 How. (U. S.) 469, 474, Mr. Justice

Curtis seems to adopt a similar view in regard to these distinctions being more

or less unintelligible, and in practice often leading to misconstruction and misun-

derstanding. It seems, too, that these distinctions are repudiated by many of the

continental jurists in Europe as producing more uncertainty than they cure
;
6

Toullier^s Droit Civile, 239; 11 id. 203; and although it seems we have adopted
these distinctions in the degrees of diligence and negligence from the Roman
civil law, I do not find the commentators on that law adopting our loose manner

of expressing what is required of a bailee for hire. Domat, part 1, book 1, tit.

iv. sec. viii. art. iii., thus expresses the care of such bailees :
" He who under-

takes to keep cattle, ought to preserve that which is intrusted with all the

care that is possible to be taken by persons who are the most watchful and dili-

gent." And this is really synonymous with the rule adopted by the English
courts. Mr. Justice Story (Bailments, § 11), in order to maintain the old defini-

tion of three grades of diligence, defines it much in the manner it was done in

the present ease: "Common or ordinary diligence is that degree of diligence
which men in general exert in respect to their own concerns," which certainly
leaves upon the mind a different impression from the definition of Domat and

the English judges, but we cannot but regard it as one calcidatcd to mislead

juries; and this verj' writer, in § 13, adopts the diligence of "prudent men" as

the measure of common diligence, and it seems to us nothing short of this will

do justice in a case like the present.

It may with some plausibility be said, that one who employs a man known to

the employer to be habitually indifferent to the management of his own concerns,

has no right to expect him all at once, even for reward, to assume a wholly
different character

;
and the jury would be likely so to decide, the question being

ordinarily one of fact, when the testimony raises any doubt
;
and when one em-

ploys a man of skill and talent in the management of his own affairs, he may
justly expect him to exert the same skill and talent to the same extent in the
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a case where the bridge could not have fallen but by an earth-

quake or some convulsion of nature, for which the company are in

management of the business which he undertakes for others
;
and in the case of a

public officer, who is selected for his fitness for the particular trust, every one

may justly expect all the care and diligence which men entirely competent and

careful could reasonably be expected to exert in their own business of equal

importance.
The absurdity of this measure of duty in a public officer will become suffi-

ciently obvious if we advert to the form of the oath, or of the official bond of

public officers. "What should we think of having one sworn or giving bond to

perform his duty as common men ordinarily do such things. This certainly

sounds very different from the official oath,
" that you will faithfully execute the

office to the best of your judgment and ability," and an official bond obliges

officers to the strictest, most faithful, performance of all their duties. Any other

standard would sound absurd, and it is obvious to us, that the case of Bridges v.

Perry, 14 Vt. 262, was not intended to impose any different rule of liability upon
officers in keeping property. As said in Drake on Att., § 273: "The officer

must comply with all the requisitions of the law "
(one of which is to keep safely

property attached on mesne process, and restore it when required by law),
" or

show some legal excuse for not doing so." Hence in Sewall v. Matton, 9 Mass.

535, an officer was held bound to keep property attached on mesne process five

years before, ready for sale on the execution, and in Tyler ». Ulmer, 12 Mass.

163, it was held an officer could not in such case excuse himself for not producing

cattle, by showing that from the scarcity of fodder they could not have been

kept alive.

Any injur}- or loss in such cases renders the officer prima facie liable, and im-

poses upon him the burden of showing some valid excuse. Logan r. Matthews,

6 Penn. St. 417
; Story on Bail., § 411

;
Bush v. Miller, 13 Barb., 482. There is

undoubtedly some contradiction in the cases in regard to the burden of proof of

negligence in the ordinary case of bailments for hire, but there can be no doubt,

we think, in regard to the question in the present case. This is expressly so laid

down in Bridges v. Perry. The court in that case, as will be obvious from a

careful examination, had no purpose of excusing this class of officers from any

degree of care and diligence which careful men would expect under the circum-

stances.

And this, it seems to us, is the true measure of liability in all cases of bailment.

The bailee is bound to that degree of diligence which the manner and the nature

of his employment make it reasonable to expect of him
; any thing less than this

is culpable in him, and renders him liable. The conduct of men in general in

the region where the attachment was made, may be some guide to what ought to

be required of the defendant in keeping property attached. We mean, of

course, prudent and careful men, for no one is expected to go very essentially

beyond the common custom of the country in such matters, as it must be attended

with extraordinary expense, and a question might thereby arise as to the pro-

priety of incurring such expense.
But see Hood v. N. Y. & N. H. Railw. 22 Conn. 1, 15

;
Galena & Chicago

Kailw. r. Yarwood, 15 111. 468
; Philadelphia & Reading Kailw. v. Derby, 14
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no sense liable. Where the track of a railway was carried over

an embankment of loose sand, likely to be washed away by water,

and where the culverts were insufficient to carry off the water, but

it not being shown that the embankment had been washed away

before, or that the water had ever come up to it, and it being

shown, that after the continuance of a very extraordinary storm

for a long time, an express train, passing at the usual rate, had

been thrown from the rails, and the plaintiff in consequence being

injured, it was held, that there was slight or no evidence of negli-

How. (U. S.) 468; Railroad Co. v. Aspell, 23 Penn. St. 147, 149; N. J. Railw.

Co. 0. Kcnnard, 21 Penn. St. 203; McElroy r. Nashua & Lowell Railw. Co.,

4Cu8h. 400; 16Barb. 856.

In Caldwell r. Muqihy, 1 Duer, 241, the court say: "The charge of the

judge, that the law exacted from a carrier of passengers extraordinary rare and

diligence, and that they are liable unless the injurj' arises from force or j)ure acci-

dent, was entirely correct." And in Ingalls v. Bills, 9 Met. 1, the same rule is

adopted. The injury here occurred from the breaking of the axle-tree of the

coach, through a flaw in the iron not visible from the outside, and the defendant

had been at great care and expense, in procuring a coach of the best materials

and workmanship, as he supposed ; and the court say, that carriers of passengers
are " bound to use the utmost care and diligence in the providing of safe, suffi-

cient, and suitable coaches, harnesses, horses, and coachmen, in order to prevent
those injuries which human care and foresight can guard against ;

and if accident

happens through defect in the coach, which might have been discovered and

remedied upon the most thorough and careful examination of the coach, the

owner is liable. But if the injury arise from some invisible defect which no

ordinarj' test will disclose, like that in the present case, the carrier is not liable."

Frink r. Potter, 17 111. 406
;
Galena & Chicago Railw. v. Fay, 16 111. 558. See

also Wilkie v. Bolster, 3 E. D. Smith, 327.

And in a recent Englisli case, Manser v. Eastern Counties Railw., 3 Law T.

(N. S.) 585, Exch., where the accident occurred from the breaking of the tire of

a driving-wheel, where the defect could not be discovered by the original test, but,

where it might have been, if it had been repeated when the tire was re-turned,

after being considerably worn, the company were held liable.

Slaves are to be regarded as passengers, and carriers only liable for negligence
in carrying them. McClenaghan v. Brock, 5 Rich. 17.

But a railway company, who take on their trains a slave, and transport him

for the usual fare for negroes, such slave having only a general pass, or permit,
when the law of the State requires such permit to specify the length of time the

slave is to be absent, and the places he is to visit, this being done without the

knowledge of the owner of the slave, are liable for a conversion of the slave and

for all the injuries received by such slave in consequence of such transportation,

whether occurring from the negligence of the company, or not. Macon & West-

ern Railw. V. Holt, 8 Georgia, 157. See also upon the general subject of this

note. Black r. Carrollton Railw., 10 Louisa. Ann. 33.

VOL. u. 14
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geiicc on tlie part of the company, and a verdict of .£1,500 in favor

of the plaintiff was set aside as being against evidence.^ The bed

of the roads had in fact become undermined, and the sleepers

were unsupported in consequence of the rush of water and the

carrying off a bridge above the embankment, it being about

midnight at the time the accident occurred, but no evidence to

show that the servants in charge of the train were aware of the

bad condition of the track, or that the water had come up to the

embankment. Water was seen, but not upon the line. The court

seemed to think the company not bound to build their track so as

to withstand such extraordinary floods. But it certainly deserves

consideration whether there is not rashness in driving an express
train at the usual rate of speed under such perilous circum-

stances. We should not expect a jury to hesitate much upon a

question of that character.

4. The liabilities of the company attach, although the passenger
was riding upon a free ticket as a newspaper reporter.^*^ But it

» Withers v. North Kent Rallw., 3 H. & N. 969.
*°
Hodges on Railw., 621

;
Great Northern Railw. v. Harrison, 12 C. B. 676 ;

8. C. 26 Eng. L. & Eq. 443; Gillenwater v. Madison & Indianapolis Railw., .5

Ind. 340. And in Nolton v. Western Railw., 15 N. Y. 444, it is held that where

a railway voluntarily undertakes to convey a passenger upon their road, whether

with or without compensation, if such passenger be injured by the culpable negli-

gence or want of skill of the agents of the company, they are liable, in the absence

of an express contract exempting them. The point of the degree of care requisite

In such cases is here discussed, but not decided. But the argument is in favor

of that for which we contend, that the care, diligence, and skill required in any

particular business, is determined by the difficulty and peril of the business,

rather than by the consideration of the undertaking. This is the same case

of a mail agent, who was carried as an accessory of the mail referred to, post,

§ 251, pi. 5. And, although the court seem to regard it as a case of gratuitous

transportation, it seems to us it should not so be considered. We should certain-

ly hold it a carrying for compensation by the contract, although nothing in par-

ticular was paid for the fare of the agent as such. An agreement upon a free

pass, that the person accepting it assumes all risk of personal injury and loss or

damage to propei-ty whilst using the trains of the company,
" does not exempt

the company from liability for gross negligence." Indiana Central Railw. v.

Mundy, 21 Ind. 48. See Ohio & Miss. Railw. v. Muhling, 30 111. 9, where it is

held that the responsibility of a railway company for the safety of its passengers

does not depend on the kind of cars in which they are carried, nor on the fact of

payment of fare by the passenger. But see Bissell v. N. Y. Central Railw., 25

N. Y.'442, where a contract with a cattle-dealer, providing that "
persons riding

free to take charge of their own stock, do so at their own risk of personal injury

for whatever cause," is held binding. In every case where one takes passage
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has been sometimes claimed to admit of some question, whether

such passenger could always exact the same degree of care and

watchfulness as one who paid fare, especially where liis ticket,

as is not unusual in such cases, contained a notice that passengers
who used such ticket rode at their own risk, and the company
would not be responsible for the safety of such passengers or their

baggage. But the subject is very much discussed in one very im-

portant case,** in the national tribunal of last resort, where the

plaintiff, being president of another railway, was at the time riding

by invitation of the president of defendants' road, in a special train

for the accommodation of the officers of the road, and without

charge. The collision occurred by another engine and tender

coming iu the opposite direction upon the same track, in dis-

obedience of orders to keep the track clear. CrriefyJ., said :
" The

confidence induced, by undertaking any service for another, is a

sufficient legal consideration to create a duty in the performance
of it. Where carriers undertake to carry persons by the power-
ful but dangerous agent of steam, public policy and safety require

that they be held to the greatest possible care and diligence. And
wJietiier the consideration for such transportation be pecuniary, or

otherwise, the personal safety of the passengers should not be left

to the sport of chance, or the negligence of careless agents. Any
negligence in such cases may well deserve the epithet of gross."

But where one accepts an uses a free ticket, having an express

with a common carrier of passengers, there is, in the absence of special contract,

one implied for safe transportation and for fare. Frink r. Schroyer, 18 111. 416.
" Phil. & Read. Railw. r. Derby, 14 How. (U. S.) 483. The principle of

thi.s case has been followed, in an elaborate opinion of Mr. Justice (hirtis.

Steamboat New World c. King, 16 IIow. (U. S.) 4G9, 474, where the old theory
of different degrees of negligence, defined by the terms, slight, ordinary, and

gross, is examined and dissented from. The true theory seems to be, that it

makes no difference, whether a service is performed gratuitously or not, in regard
to the obligation to perform it well, after it is once entered upon. But it depends

chiefly upon the circumstances of the case, and the undertaking of the party. If

one is permitted to ride in the company^s carriages as a passenger, he is certainly

entitled to demand, and to expect the same immunity from peril, whether he pay
for his seat or not. The undertaking to carry safely is upon sufficient consider-

ation if once entered upon, as was held in the familiar case of Coggs v. Bernard,

Holt, 13.

But if the party should obtain consent to ride in some unusual mode, for his

own special accommodation, he is then only entitled to expect such security as

the mode of conveyance might reasonably be expected to afford.
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condition printed thereon whereby the holder " assumes all risk of

accidents, and expressly agrees tliat th& company shall not be liable

under any circumstances, whether of negligence by their agents or

otherwise, for any injury to the person or for any loss of or injury

to property," and the passenger is injured by means of a collision

between the passenger train and a freight train left standing upon
the track, the company is not responsible.

^^
Railway companies

may stipulate for exemption from all responsibility for losses ac-

cruing to passengers from the negligence of their agents and ser-

vants, unless it arise from fraudulent, wilful, or reckless misconduct

on the part of some one employed by the company.^^ Where the

injury arose from the gross neglect of the agents and servants of

the company, it was held not to come fairly within the risk as-

sumed by the passenger.^^

5. Hiring a train for an excursion does not excuse the company
from liability to the passengers for injuries caused by their ser-

vants.^* Or, if the train is under the control of state officers, it

will not exonerate the company, or a natural person, if they con-

tinue to act as passenger carriers under the State.^^

6. Since the publication of the second edition, we have had oc-

casion to observe that the profession do not always readily com-

prehend, or if they do, fail clearly to state, the precise distinction

which we have attempted to define between the degree of respon-

sibility assumed by carriers of goods and the carriers of passengers.

7. It seems to be supposed by some, that when it is said that

the " utmost "
care and diligence is required of carriers of pas-

sengers, that if any accident befalls the train upon which they are

being transported, which might have been prevented by any degree

of human skill or diligence, the carrier is liable for all damages

accruing to the passengers. In short, that the carrier assumes all

risks of accidental or providential occurrences, provided such con-

tingencies might have been resisted or warded ofi" by any degree

" "Welles V. New York Central Railw., 26 Barb. 641. Gross negligence is

here defined to be such as implies fraud or bad faith.

'=• Bissell r. N. Y. Central Railw., 29 Barb. 602; Illinois Central Railw. r.

Read, 37 lU. 484.
" Skinner r. L. B. & S. Railw., 5 Exch. 787; s. c. 2 Eng. L. & Eq. 360;

Cleveland, Co., & Cin. Railw. p. Terry, 6 Ohio (N. S.) 570. But see Peoria Br.

Ass. r. Looniis, 20 111. 235.

'» Peters v. Rylands, 20 Penn. St. 497.
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of knowledge or activity within the power of man. The result of

such a rule will be to render the carrier responsible for all contin-

gencies not absolutely arising from irresistible force, or what is

called the vis major, such as tempests and hurricanes and the pub-

lic enemy. And this, as we have before shown, brings the rule to

the same point which defines the responsibility of carriers of goods.^^

8. The carriers of passengers only contract for their own acts,

and for such a degree of watchfulness and diligence^ as is prac-

ticable, short of incurring an expense which would render it

altogether impossible to continue the business. Thus it was said,

in a recent case,^" that " the care and diligence to be used by both

parties are to be measured by the known perils to which passengers

are exposed by the particular kind of conveyance used." And in

another case in the same State,^^ it is said :
" While courts, in an-

nouncing the rule governing common carriers of persons, have said,

that they must be held to the utmost degree of care, vigilance, and

precaution, it must be understood that the rule does not require

such a degree of vigilance as will be wholly inconsistent with the

mode of conveyance adopted and render it impracticable. Nor

does it require the utmost degree of care which the human mind

is capable of imagining. Such a rule would require the expendi-

ture of money and the employment of hands, so as to render it

perfectly safe, and would prevent all persons of ordinary prudence
from engaging in that kind of business. But the rule does require

that the highest degree of practicable care and diligence should be

adopted that is consistent with the mode of transportation

adopted."
19

'•
Arite, § 167. But tee post, § 192 a.

"
Chicago. Burlington, & Quincy Railw. c. Hazzard, 26 111. 873.

" TuUer r. Talbot, 23 111. 357.

'• This question ia further illustrated in Bowen r. New York Central Railw.,

18 N. Y. 408, where it is said, the rule of responsibility of passenger carriers

does not require
' * such particular precaution as it is apparent, after the accident,

might have prevented the injury, but such as would be dictated by the utmost

care and prudence of a very cautious person, before the accident, and without

knowledge it was about to occur."

Mr. Justice Johnson here argues against requiring of passenger carriers every

possible precaution against accident of which the mind can conjecture, as defming
the precise rule of responsibility of common carriers of goods, as rendering them

responsible for all casualties not produced by irresistible force, such as the act of

God or the public enemy.

Passenger carriers are not held responsible for the wrongful act of strangers.
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9. As railway passenger carriers are bound to use all reason-

able precautions against injury to passengers, it will be natural to

or of any party not in privity with such carrier. Thus in Curtis r. Rochester &
Syracuse Railw., 18 N. Y. 534, the rule is explained more in detail by Selden, J. :

** Accidents may occur from a multitude of causes, even upon a railroad, for

which the company is not responsible. If obstructions are placed by strangers

upon the road, either through accident or design, the company is not responsible
for the consequences, unless its agents have been remiss in not discovering them.

The straying of cattle or horses upon the road causes numerous accidents which

are not chargeable to the company,"
It is said, in the last case cited, that where an accident occurs upon a passen-

ger train, it may be fair to presume there was negligence or wrong somewhere
;

but that such presumption does not attach to the company, unless or until it

appear that such accident was attributable to some defect in the road or equip-

ment, or to some want of proper care and watchfulness on the part of the com-

pany or its agents. And the same is said in a recent English case, Hammack v.

White, 11 C. B. (N. S) 587, 594 :
" Mere proof of an accident having happened

to a train does not cast upon the company the burden of showing the real cause

of the injur)-." But it was held, in Dawson ». Manchester, Sh. & L. Railw.,

5 Law T. (N. S.) 682
;

8. c. 7 H. & N. 1037, that if a carriage break down, or

run off the rail, this will be prima facie evidence of negligence. By running off

the rail here must be understood spontaneously, it is apprehended, which some-

times occurs from improper construction, or want of care and skill in driving the

engine, and may occur from other causes of analogous character. In Pj'm p.

Great Northern Railw., 2 F. & F. 619, it occurred from a defective rail. In a

recent case in Maine, Edwards r. Lord, 49 Me. 279, where an injurj- occurred to

the plaintiff from the upsetting of a stage-coach, it is said common carriers

of passengers are bound to use more than ordinary care ; they must use such

care as very cautious persons exercise, and if an accident occur from any cause

which any reasonable skill and care on Xhexr part might have prevented, they are

i^sponsible.

The question how far, and under what circumstances, the parties to any con-

tract, express or implied, assume the hazard of providential occurrences, is

extensively discussed in some late English cases. In Taylor v. Caldwell, 32 L. J.

Q. B. 164
;

s. c. 3 B. & S. 826, the plaintiff had contracted with defendant for

the privilege of delivering four lectures, on four different days, at the Surrey
Gardens and Music Hall

; but before the stipulated time arrived the buildings

were destroyed by an accidental fire ; and it was held that no recoverj' could

be had. But in the very recent case of Appleby ». Meyers, Law Rep. 1 C. P.

615
;

8. c. 12 Jur. (N. S.) 500, C. B., June, 1866, it was decided, that where

the plaintiff undertook to erect certain machineiy, and to put the same in con-

dition for use, and to keep the whole in order, under fair wear end tear for two

years from the date of completion, and the building wherein the erections were

to be made was destroyed by fire, without the fault of the defendant, after the

erections were partially made, the plaintiff was entitled to compensation for what

he had done, as upon a quantum meruit.

These cases, and many others in the English books upon analogous subjects.
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measure these precautions by those in known use in the same

business and the same vicinity or country. So that, if the com-

pany fail to adopt the most approved modes of construction and

machinery in known use in the business, and injury occur in con-

sequence, they will be responsible, and very justly. As was said

in a late English case :
^ The company

" was bound to use the

best precautions in known practical use to secure the safety of

their passengers ; but not every possible preventive which the

highest scientific skill might have suggested. Hence if companies
see fit to adopt an untried machine or mode of construction, the

experiment will be at their own risk, and if injury occur to passen-

gers thereby they are responsible.

10. In an important case ^^
appealed from the Province of Can-

ada, and heard before the Judicial Committee of the Privy Council,

such as claims for rent where the buildings are consumed by. fire during the

term, have professed to go upon the basis of the contract, either express or

implied, between the parties. It has been said, that where the party contracts

absolutely and unqualifiedly for a certain result, he must take the risk of all

accidents, it being regarded as his own folly not to stipulate for such contingency.

But this rule cannot with any propriety be applied to implied undertakings,

which are nothing more than the reasonable implications of the law from a given

state of facts. And in making such implications the law will annex uU reasonable

and just conditions. So that in regard to the undertakings of carriers of goods
and passengers, the law has attached certain conditions to the general under-

taking, implied from entering upon the transit that the tiling or the person is to

be carried safely through in a reasonable or the ordinary time, unless prevented,

in the case of carriers of goods, by some invincible obstacle, like the act of God,
or the public enemy, and in the case of carriers of passengers, that it shall be

so done, unless prevented by some agency not under the carrier's control, by the

exercise of the strictest care and diligence consistent with the successful conduct

of the business.

«• Ford V. lyondon & Southwestern Railw., 2 F. & F. 7:]0, by ChiefJustice

Erie. But in Lc Barron r. East Boston Ferry Co., 11 Allen, 312, it was held,

that a ferry company were not bound to adopt a new and improved method,

because safer and better than the one used by them, if not requisite to the

reasonable safety and convenience of passengers, and especially where the ex-

pense is excessive, that of itself being a sufficient reason to decline to adopt

it, if inconsistent with the remunerative results of the business. The comments

of CoU, J., upon the question of requiring common carriers of passengers to

adopt the most approved modes to secure safe transportation, and how far this

rule must necessarily be subject to the qualification that its expense was not

destructive of the business of the carrier, are worthy of consultation.
*' Great Western Railw. c. Fawcett

;
Same v. Braid, 1 Moore, P. C. C. (N. S.)

101
;
9 Jur. (N. S.) 839.
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it was held that where an injury accrues from the improper con-

struction of a railway, the fact of its having given way will amount

to prima facie evidence of its insufficiency, and the evidence may
become conclusive from the absence of any proof on the part of the

company to rebut it. A railway company, in the formation of its

line, is bound to construct its works in such a manner as to be

capable of resisting all extremes of weather, which in the climate

through which the line runs might be expected, though rarely, to

occur. But where the company had employed skilful engineers,

and used all ordinary precautions in the construction, to have the

work properly done, and the giving way of the railway was caused

by a storm of unusual magnitude, these facts should be brought to

the attention of the jury, and their bearing upon the question of

negligence fully explained to them
;

but as the verdict in this

case seemed, on the whole, in conformity with the rules of law ap-

plicable to the evidence, the judgment thereon was affirmed.

11. Although the happening of damage to a passenger, while

carried by common carriers of passengers, is presumptive evidence

of negligence on their part, they are not responsible if their neglect

did not contribute to the damage.^ And the passenger-carrier is

at liberty to stipulate for exemptions from responsibility except for

wilful or gross neglect or recklessness.^

12. Where the perils of the way naturally require special watch-

fulness on the part of the passengers, it is the duty of the carrier

to apprise them of the peril, in order to enable them to take the

requisite precaution to leave the carriage, and he is liable for any

injury which accrues to the passenger in consequence of such

omission.^ And where dangerous operations are going forward

upon and above the railway, which may expose the passengers to

peril, it is the duty of the company to guard against such perils,

although the workmen are not under their control.^

13. One who procures a ticket for a passage in the company's
cars is to be regarded as a passenger from the time he purchases

his ticket ; and it is the duty of the company to provide such per-

»•
Tenneiy e. Pippinger, 1 Wallace, Philadelphia, 543. See also Thayer ».

St. Louis, &c., Railw., 22 Ind. 26.

** Boswell V. Hudson River Railw., 5 Bosw. 699.

** McLean r. Burbank, 11 Minn. 277; Ellsworth, J., in Derwort v. Loomer,

21 Conn. 245, 254; Dudley r. Smith, 1 Camp. 167.

" Daniel v. Metropolitan Railw., Law Rep. 3 C. P. 216.
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son a safe passage to his seat in the cars, and to guard against all

perils which may befall him in the mean time,>as far as that is

practicable both by general regulations and special directions, at

the time, when it becomes necessary to cross the railway track, in

order to take such seat.'-*

14. It is the duty of passenger carriers to exclude from their

carriages all lawless and disorderly persons, and where such per-

sons come upon their carriages, in spite of all efforts on their part,

to stop the train and rally all force in their power, and exclude the

intruders^— and probably after failing in that, either to dis-

continue that trip, or give the passengers an opportunity to

leave the carriages, if they choose, before the train proceeds. If

this is not done, the carrier will be responsible for the acts of the

intruders.

15. A railway company is bound to fence its station so that the

public may not be misled by seeing a place unfenced, into passing

that way, being the shortest to the station.^

16. A case of considerable interest has recently arisen in the

Circuit Court of the United States, in the Connecticut District, be-

fore Shipman, J.^ The plaintiff was very seriously injured, while

a passenger on board one of the defendants' boats, by reason of the

discharge of a musket, by being dropped on the deck of the boat

by one soldier engaged in a struggle with another soldier, such

soldiers, with others, being carried by the defendants, at the same

time, with other passengers, who were civilians, the plaintiff being

of the latter class. It was held, that passenger carriers, for hire,

are bound to exercise the utmost vigilance and care in maintaining

order, and guarding those they transport against violence from

whatever source arising, which might be reasonably anticipated,

or naturally expected to occur, in view of the circumstances, and

of the number and character of the persons on board. Under this

* Warren v. Fitcl^burg Railw., 8 Allen, 227. In the English and continental

railways, no passenger is allowed to cross the tracks, except upon a bridge above,

or a tunnel below the line. But it is, nevertheless, constantly done there, to

save time
; but always at the risk of the passenger. Some such arrangement is

requisite certainly for perfect safety, and where none such exists, it is clearly the

duty of the company to caution passengers when trains are due.
"

Pittsburgh, FortWayne, & Chicago Railw. r. Ilin£, 7 Am. Law Reg. (N. S.)

14
;

8. c. 53 Penn. St. 612.
»

Burgess v. Great Western Railw., 6 C. B. (N. S.) 923.
* Flint p. Norwich & New York Transp. Co., 34 Conn. 664. Supplemknt.
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rule the carrier is bound to protect one passenger from the violence

of another. And it was further held, that in the present case, the

carrier was not excused by showing that he was compelled by the

government to receive the soldiers on board, and that they were in

charge of officers ; clearly not when he afterwards voluntarily re-

ceived the plaintiflF as a passenger without notice to him of the

enforced presence of the soldiers.*^

SECTION la.

Railway Management and Responsibility.

6. Those who voluntarily submit to destruction,

as well as those who perpetrate it,

should not go unpunished.

6. The instinctive sentiments of juries in

holding railway passenger carriers re-

sponsible for all injury to passengers,

wise and just.

7. It is not safe to affirm, that passenger car-

riers are absolutely bound to safe de-

livery, at the point of destination. But

the rule of law, properly understood and

justly applied, falls scarcely short of

this.

1. The distinction between the responsibility

of common carriers, and passenger

carriers, rather formal than substan-

tial.

2. Passenger carriers bound to furnish them-

selves with every security known to the

business, or else the risk caused by any

deficiency rests upon them.

8. People in foreign countries cannot compre-

hend our rashness in passenger trans-

portation by railway.

4. Comparison of the precautions abroad with

those used here. The courts should be

more stringent in their demands upon

this subject.

§ 192 a. 1. There is one subject connected with railway manage-
ment and responsibility to which we desire to devote some special

consideration here, and to guard against being misunderstood.

We refer to the exact limits of responsibility, and the precise

measure of care and diligence which the law imposes upon, or re-

quires of, passenger carriers by railway. "We have been so long

accustomed to define this diligence and responsibility by reference

to, and comparison with, that of common carriers of goods, and to

consider the former as of an inferior degree, as compared with the

latter, that it seems to us the profession are not fully sensible of

the real extent of the responsibility which the law imposes upon

** As a general rule the government can only compel a carrier to transport

soldiers and munitions of war when they assume the entire control of his means

of transportation, and supply a full freight. Military and civil passenger trans-

portation cannot be properly carried on at the same time and in the same

vesseb.
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railway passenger carriers. The more we have studied and

attempted to define this distinction between the degree of respon-

sibility imposed upon railway passenger carriers and common car-

riers of goods, the more clearly we have felt that the difference is

rather formal than substantial. The cases all agree, that passen-

ger carriers by railway are bound to the utmost diligence which

human skill and foresight can effect, and that if injury occurs by
reason of the slightest omission in regard to the highest perfection

of all the appliances of transportation, or the mode of management
at the time the damage occurs, the carrier is responsible, as well

in the case of passengers as of goods. In the latter case it is said

that the carrier is absolutely bound to safe delivery, and not in the

former. But in the case of goods, the carrier is excused for loss

or damage occurring from the misconduct of the owner, either in

package, or storage or stowage, or in regard to any other thing

when he assumes to act, or direct on his own responsibility.

And he is not responsible for damage occurring from inevitable

accident or irresistible force, or, as it was formerly said, for

those results which follow from the act of God or the king's

enemies.

2. And when we admit all these excuses for passenger carriers,

there remains very little or nothing more which the law recognizes

as an adequate excuse for any damage occurring during the trans-

portation. We are accustomed to suppose that damage occnrring
from the want of more perfect appliances for passenger transporta-

tion, is not chargeable to the carrier
;
and we arc not aware that

this precise point has been decided. It is, indeed, not always easy
to determine precisely the effect of any particular defect existing

in the appliances in actual use upon any particular line of rail-

way where damage occurs, and what might have been the result

if the appliances had been as perfect as possible. And so, too, of

the management of the particular train, at the time the injury oc-

curred, it is not always a point upon which skilled and experienced
men agree, what might have been done more or different from what

was done to insure safety. And there are many that suppose the

passenger assumes all the risks resulting from such deficiencies as

are apparent to all, and therefore presumably known to him. As
for instance, when it can be shown with reasonable certainty, that

if there had been a double track no damage could have occurred at

the time, or in the mode in which it did, the opinion is not uucom-



220 COMHON CABBIEBS OF PASSEN6EBS. CH. XXYH.

mon, we believe, that this will not fix the responsibility of the car-

rier ; but we consider this opinion to be altogether erroneous. For

if this view can be entertained, and carried to its logical results, it

will go a long way towards excusing passenger carriers for all

damage which is not the result of some degree of negligence at the

very time it occurs.

3. For if railway companies may excuse themselves from re-

sponsibility for damage to passengers, by proving the most obvious

and criminal defects in the construction and equipment of their

roads, or in tlie use of the commonest precautions to insure safety,

there will be no security for railway passengers. We must either

eschew railway travelling altogether, or else understand, that in

entering a railway carriage, we take our lives in our own hands.

It would almost seem that the railway managers in our country
have adopted some such tlieory of absolute immunity from all re-

sponsibility, or they would not dare expose their passengers to

such awful perils. It is but just to say, that the barbarous and

inhuman sacrifice of such multitudes as has occurred, in repeated

instances, in our country during the last few years, presents a prob-
lem which it is quite impossible for people in other countries to

solve, and for which it is not easy for the most friendly disposed
to invent any sufficient apology or excuse.

4. And when we reflect how these things are managed in Eng-

land, by means of actual signals from station to station, showing a

clear track before any train is allowed to pass ; and especially in

some of the continental countries, like Austria and Bavaria, and

other German States, and elsewhere, where electric telegraphic

stations are maintained at very short intervals, with operators

whose sole employment is to know that all is right on the advan-

cing line, and to bow the trains along by the graceful touch of the

hat as they pass : When we pass along these lines, with double

track throughout, and a perfect road-bed and superstructure and

equipment, and all these telegraphic precautions in addition, we
cannot but feel surprised that public opinion in America will tol-

erate such terrible destruction of life, such hornd mangling of

bodies and limbs, and literal burning alive, as has occurred Iiere

within the last few years. One feels the inexcusable character of

these outrages more keenly while surrounded by those who are so

incapable of comprehending how it is possible for them to occur.

We hope the time is not very remote when our courts will be able
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to place themselves upon the proper theory on this subject, that

any person, natural or corporate, who undertakes the transporta-

tion of passengers by the dangerous element of steam, and with

the great speed of railway trains, must be held responsible for the

use of every precaiition which any known skill or experience has

yet been able to devise, and that passengers are not bound to judge

for themselves how many of these precautions it is safe to forego.

5. It is no excuse that the public desire cheap and rapid travel-

ling in all directions and everywhere. We do not allow every

one, at will, to build railways, and to manage them in his own

way ;
and if the government professes to control these matters at

all, it is bound to do it effectually. And if it were made a matter

of national supervision, it would be much easier to do so, and thus

prevent these daily tragedies, which we have almost ceased to

regard in consequence of their frequency. We do not allow mono-

maniacs or brigands to commit suicide or murder without interfer-

ence, because it is their pleasure or their interest to do so ; and

we see no good reason why railway passengers, or railway mana-

gers, should be allowed to roast a hecatomb, in human sacrifice,

because it seems convenient or desirable to the one or the other

class concerned in the immolation, or because the one class de-

mands and the other consents to use a mode of passenger trans-

portation which inevitably produces these results.

6. The truth is, that common juries, with their higher instincts

of justice, have always, in our country, been accustomed to view

the matter of railway responsibility for passenger transportation,

in the light of higher and fuller responsibility than either the

courts or the profession. It is not uncommon to hear it objected,

in our country, against the reason or justice of jury trials, that the

result is always the same in all actions for injuries to passengers

on railways ; the companies are sure to be cast in the actions, and

this seems to be regarded as an unanswerable reproach. But

when we reflect how much more might be done, in ail such cases,

to secure perfect safety and exemption from injury ; and how

much more really is done, both in Great Britain and on the con-

tinent of Europe, we can only conclude, that the common-sense in-

stincts of jurors have raised them to a higher plane of wisdom and

justice than that which the courts, or the profession, have yet

attained.

7. We do not feel prepared to say that a railway company
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which undertakes the transportation of passengers, is absolutely

bound to safe delivery, the same as common carriers of goods,
inevitable accident, irresistible force, and the misconduct of the

party only excepted ;
but we must confess, in all sincerity, that the

distinction which we have all taken so much labor and pains to

maintain, between these two classes of carriers, is rather shadowy
and unsubstantial

;
and it seems to us that since tlic introduction

of railways we are able to comprehend more fully, that the dis-

tinction is really without much just foundation. If no railway

company is to be excused for any injury occurring to its passen-

gers, until the company has done all that it was in its power to do

to guard against the occurrence of injuries of that character, it

will be a long time before we shall hear the repetition of the

charge as a reproach, that juries always find against railway com-

panies in such cases. They will be expected to find so. And for

one we shall expect that all the excepted cases will soon be re-

duced to those which exist in the case of common carriers of goods.

For if railway passenger carriers are bound to do all for the secu-

rity of their passengers which human care, skill, and diligence can

effect, and if this is to be measured by what is known and done in

like cases throughout the world, and the passenger is not pre-

sumed to exercise any judgment upon the subject, unless or until

he consents in terms, expressly to assume some portion of the risk

himself, or constructively does so by violating the regulations of

the company, as by needlessly exposing his person, we do not see

but the carrier must show, in order to excuse an injury to a pas-

senger, that it resulted from inevitable accident or irresistible

force, or was the fault of the passenger. If the carrier is bound

to do all that it was possible to have done to prevent the occur-

rence of injury to his passengers, and.really performs his duty, and

injury still occurs, it must of necessity be an occurrence in the

nature of things inevitable or irresistible.^

' The foregoing section was prepared, while in Europe, and with reference to

what the author there saw and examined with great care and watchfulness. The

vast increase in railway travelling here, and the numerous accidents, seemed to

us then to justify more stringent requirements of railway passenger carriers than

we had before contended for. But it was before the melancholy occurrence upon
the Irish Day-mail train, on the London and Northwestern Railway, at Abergele,

in Wales, between Holyhead and Chester, in August, 1868. Tliat was an occur-

rence altogether unparalleled in English railway management, and by the report

of Col. Rich, the government official, sent by the Board of Trade to investigate
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SECTION II.

Liability where both PaHiea are in Fault.

1. Company not liable unless in fault.

2. Not liable where plaintiff's fault contrib-

utes dirertly to injury.

8. Company liable, for wilful misconduct,

or such as plaintiff could not avoid.

4. Plaintiff may recover for gross neglect

of company, although in fault him-

'elf

6. But not where he knew his neglect would

expose him to injury.

6. May recover although riding in baggage

car.

7. Comfxiny do not owe such duty to wrong-

doers.

8. May recover although out ofhit place on

the train.

9. Plaintiff affected by negligence of those

who carry him.

10. Fault on one part will not excuse the

other, if he can avoid committing the

injury.

11. Negligence to be determined by the jury,

where evidence conflicts.

12. Plaintiff must be lawfully in the place

where injured.

18. Passengers bound to conform to regula-

tions of company, and directions of
conductors.

14. Precaution^ to be used by passengers.

16. Proofof negligence on plaintiffs part.

16. Afler proof of presumptive negligence,

comjHiny must show that no reaaonable

precaution could escajte it.

17. One crossing a railway track must look

out for trains, or he cannot recover.

18. Rushing across a track when a train is

approaching is foolhardy presump-
tion.

19. One cannot recover for an injury the

result of heedlessness.

20. The degree ofprecaution required ofpas-

senger carriers.

21. English courts recognize no difference

between negligence and gross negli-

gence.

22. Negligence to preclude recovery must

directly tend to produce the injury.

28. Ordinarily proof must be given ofdefend-
ants' negligence, and that but for such

negligence the injury would not have

occurred.

24. Passenger carriers must provide suit-

able accommodations for all passen-

gers.

25. Then passengers must conform to the

usages and rules of the company or

fail to recover.

26. Where passenger is injured by thefault

of carrier's employees he may recover,

but not if done by his own invita-

tion.

§ 193. 1. To the liability of a railway company, as passenger car-

riers, two things are requisite,
—that the company shall be guilty

the affair, must have occurred from something more culpable than the breaking
of a rail, or an axle, on a railway carriage. He boldly denounces it, as the result

of the known and habitual disregard of the company's regulations, in regard to

running the trains. He says, "I fear that it is really too true that the rules

printed and issued by railway companies to their servants, and which are gen-

erally verj' good, are made principally with the object of being produced, when

accidents happen from the breach of tliem, and that the companies systematically

allow many of them to be broken daily without taking the slightest notice of the

disobedience."

If this be true, aa a general thing, in England, it shows that the systematic
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of some negligence or omission which, mediately or immediately,

produced or enhanced the injury ; and that the passenger should

not have been guilty of any want of ordinary care and prudence
which directly contributed to the injury ;

since no one can recover

for an injury of which his own negligence was in whole, or in

part, the proximate cause.^

disregard of authority has extended quite as far there as in any other country.
We are not quite sure that it will be found entirely practicable to bring me-

chanics of considerable culture, outside of their special department, to the same

nice and unquestioning subserviency to arbitrary' rules, which is entirely prac-
ticable with men of less highly educated minds. If that be so, it is certainly

one result of increased mental culture, greatly to be deplored. It will be found

very nearly equivalent to the admission, that the sense of duty, at least so far as

obedience to law is concerned, is rather weakened than fortified by mere intel-

lectual culture and refinement. It is not uncommon to hear very wise and

discreet men, and reasonably profound thinkers, in a general way, making loud

boast of the laborers, and equally of the common soldiers of the present day,

and especially in America, having risen above mere mechanical obedience to

arbitrary rules, and as having become far more useful on that account. This is

certainly not an uncommon course of speculation, on this subject ;
we could not

dignify it with the name of argument ;
we should as soon think of praising a

magistrate for disregarding the nice provisions of a statute
;
or a judge, for

setting at defiance the acknowledged rules of the law in favor of his own pre-

conceived instincts of justice. The truth is, that any man who flatters himself

that he is growing wise in proportion as he elevates his own discretion, which is

but another name for self-will, above the known rules and laws of his daily

duties, has yet much to learn before he can begin to become truly wise in the

highest and best sense of loving duty more than self-will.

This awful tragedy at Abergele, whereby more than thirty human lives were

lost by an inexcusable and flagrant disregard of the most obvious and clearly

understood regulations of the company, must be regarded as specially unfor-

tunate in the place of its occurrence. It will naturally lead to the conclusion,

that where there is the more liberty of thought and action, there will be the least

respect for law.

It is but a mockery of language to call the perpetrators of such whole-

sale slaughters murderers ! If the wilful slayer of one!* human being deserves

the gallows, what shall be the meet punishment of such wholesale manslayers ?

We are sorr)' to feel compelled to admit that railway management, everywhere,

in England and America, seems to be growing more and more lawless and inse-

cure. And the most humiliating consideration connected with the subject is,

that it is produced more by the self-confidence and wilful independence of the

employees, than by any other cause. Heaven commend our lives and limbs to

the keeping of men of less intellectual culture and a higher moral sense of duty
to obey the law.

• Robinson p. Cone, 22 Vt. 213; Butterfield v. Forrester, 11 East, 60; Simp-
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2. But one is only required to exercise such care as prudent

persons, under his particular circumstances might reasonably be

expected to exercise. Hence a very young child, or perhaps
one deprived of some of the senses, br who was laboring under

mental alieiiation, or a very timid or feeble person, would

not be precluded from recovering for the negligence of others,

when persons of more strength or courage or capacity might
have escaped its consequences.^ And although the plaintitfs

son V. Hand, 6 'Wbarton, 311; Rathbun v. Payne, 19 Wend. 899; Barnes v.

Cole, 21 id. 188
;
Hartfield v. Roper, id. 615.

Ja this last case the rule was carried to the extreme verge in denying the re-

covery, and it seems at variance with the more recent cases upon the subject.

See Robinson c. Cone, 22 Vt. 213
;
and Ljmch r. Nurdin, infra ; abo, Birge c.

Gardiner, 19 Conn. 507 ; Collins v. Albany & Sch. Railw., 12 Barb. 492. In the

late case of ^lartin r. The Great Xorthern Railw., 16 C. B. 179; 8. c. 30 Eng.
L. & Eq. 473, a query is made whether, if a passenger is hurt in a station of a rail-

way company, after being booked as a passenger, and while going to the
train^

through the defective lighting of the station, he is precluded from a recovery by
reason of his own negligence having contributed to the injurj', a distinction

being attempted between negligence which is a violation of contract, and that

which is only a violation of the general duty to use your own so as not need-

lessly to injure others. It is no excuse for the carrier's negligence that the

negligence of a third party, no way connected with the carrier or the passenger,

also contributed to the injury. Eaton v. Boston & Lowell Railw., 11 Allen, 500.

We allude to this, not as having marked out any intelligible ground of dis-

tinction, but as another indication of a disposition to restrain the universal

application of the former rule, that the slightest possible negligence on the part

of the plaintiff will, in all cases, prevent a recovery. See Ohio & Miss. Railw.

r. GuUett, 15 Ind. 487, where, in a suit against a railway company for injuries

received while standing on the platfonn of one of the company's stations, by the

falling of wood from a train passing by, alleged to have been carelessly loaded,

run, and managed, it is held, that if the injury resulted from any negligence on

the part of the plaintiff, he cannot recover.

See also Spencer r. Utica & Sch. Railw., 6 Barb. 337
;
Brand v. Troy & Sch.

Railw., 8 Barb. 368; Richardson v. Wil. & R. Railw., 8 Rich. 120. This waa

an action in favor of the master for killing his slave while asleep upon the track

of the railway. The court held that the negligence of the slave would prevent
the recovery. Galena & Chicago Railw. v. Fay, 16 111. 548. In Fairchild v.

California Stage Co., 13 Cal. 599, where an injury occurred to a person travel-

ling on a stage-coach, it is held that in case of injury, the presumption is, prima

facie, that it occurred by the negligence of the coachman.
« Robinson r. Cone, 22 Vt. 213; Lynch r. Nurdin, 1 Ad. & El. (N. S.) 29.

The general proposition that plaintiff's negligence contributing directly to the

injury will preclude a recovery, is maintained in a very great number of cases.

Vanderplank v. Miller, 1 Moo. & M. 169; Luxford v. Large, 5 C. & P. 421
;

Sill V. Brown, 9 id. 601
;
Harlow p. Humiston, 6 Cow. 189, 119.

VOL. u. 16
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misconduct may have contributed remotely to the injury, if the

defendant's misconduct was the immediate cause of it, and

In the case of Sill v. Brown, which is regarded as an important and somewhat

leading case upon this particular point, the defendant was in fault in carrying
the anchor of his brig in a position contrary to the established rules of. the

navigation, without which the collision complained of would not have occurred.

But the plaintiff was also in fault in departing from the known rules of the

navigation, and thereby bringing his barge into the position where she was

struck by defendant's brig. But if the defendant had not been also in fault, the

plaintiff's departure from the rules of the navigation would not have brought
the defendant's brig in contact with his barge. And the parties being thus

about equally in fault, so that the damage could not have occurred if either had

conformed to the rules of the navigation, it was held the plaintiff could not

recover. And, by parity of reasoning, if the defendant was guilty of such fault,

that the damage was inevitable, he should be held responsible to the extent that

he clearly caused the damages, without regard to the defendant's fault. But it is

questionable how far the decisions will yet fully justify this rule even. The
courts seem to be very dull and slow in bringing the rule of responsibility, where

both parties are in fault, to this clear test of principle. It is easier to say, that

if the plaintiff is in fault, he cannot recover, than to define the exact extent of

the rule as stated above.

But it seems well settled, that the mere fact that both parties were in fault at

the time the injurj' occurred, will not always preclude a recover)'. Kaisin v.

Mitchell, 9 C. «& P. 613
;
Smith v. Dobson, 3 M. & G. 59.

In Lynch v. Nurdin, 1 Q. B. 29, Denman, C. J., says,
"
Ordinary care must

mean that degree of care which may reasonably be expected from a person in

the plaintiff's situation." Beers v. Housatonic Railw., 19 Conn. 566; Neal v.

Gillett, 23 Conn. 437. In a trial in Connecticut, before Mr. Justice Seymour,
of the Superior Court, a case of some interest was submitted to a jury. The
facts were, that the plaintiff, a child two years old, who sued by guardian, while

on the track of the Norwich & Worcester Railway, was run over by a train, and

had a leg and hand amputated in consequence. The learned judge left the

question of negligence, in both parties, to the jurj-, saying he did not think

negligence could fliirly be imputed to so young a child, and that the negligence
of the parents, if any, would not hinder plaintiff's recovery, if the defendants,

after discovering the plaintiff on the track, might have prevented the injury,

which is certainly the more common test of liability in similar cases. The jury

gave the plaintiff a verdict for $1,800. But the case will doubtless go before

the full bench, and there may be other questions involved. Ranch v. Lloyd,

ante, § 133, pi. 7, 10. The case of Daley r. Norwich & Worcester Railw.,

came before the Supreme Court, 26 Conn. 591, where Mr. Justice EUsicorth

reviews the cases, and sustains the doctrine of the text to the fullest extent.

Pennsylvania Railw. v. Kelly, 31 Penn. St. 372. And the fact that the person

injured was trespassing at the time, is no excuse, unless he thereby invited the

act, or his negligent conduct contributed to it. Daley v. Norwich & Worcester

Railw., supra; Brown v. Lynn, 31 Penn. St. 610; Cleveland, Columbus, & Cin-

cinnati Railw. V. Terry, 8 Ohio (N. S.) 570.

But in Singleton r. Eastern Counties Railw., 7 C. B. (N. S.) 287, it was held,
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with the exercise of prudence he might have prevented it, he is

not excused.*

that where a child, three and a half years old, strayed upon a railway, and had

its leg cut off by a passing train, in the absence of all evidence to show that the

child came upon the track through the negligence or default of the company,

they were not responsible. But the court disclaims all purpose of qualifying the

former cases. And in Waite v. Northeastern Railw., El., Bl., & Ellis, 719, where

a child too young to take care of itself, and being under the charge of another,

who took tickets for both, and while waiting for the train the child was injured

by an accident which was caused by the -joint negligence of the one who had the

child in clwrge, and the company''8 servants, it was held, the child could not

maintain an action against the company.
This was in the Exchetpier Chamber, and the facts were, that where a child

five years old, in the care of his grandmother, at a railway station, was injured

by a goods train, in crossing the track to the passenger carriages, the jury having
found negligence, both in the servants of the company, and in the grandmother,
it was held that the plaintiff was so identified with his grandmother, that by rea-

son of her negligence an action in his name could not be maintained against the

company. 5 Jur. (N. S.) 936. See also Hughs v. Macfie, 2 II. & C. 744; 8. c.

10 Jur. (N. S.) 682, where a similar ride is declared to that in Singleton v.

Eastern Counties Railw., supra.

In Oldfield v. N. Y. & Harlem Railw., 3 E. D. Smith, 103, it is held, that

negligence is not presumed, as matter of law, from a child six or seven years of

age being unattended in the streets of a city. Whether permission to the child

to go into the streets, in that way, is negligence, is for the jury to determine,

from the circumstances of each case. The company will be held responsible for

any unsafe arrangement in getting over the track, as for an injury by reason of

an unsafe bridge. Longmore v. Great Western Railw. Co., 19 C. B. (N. S.) 183 ;

Nicholson r. L. & Y. Railw. Co., 3 H. & C. 534. So where the train is longer
than the platform, and a passenger is injured by jumping to the ground, and the

jury award £.^00 damages. Foy v. London, Brighton, & So. Coast Railw. Co.,

18 C. B. (N. S.) 22o. So where there was a swing gate at a level crossing, and

no one to tend it, one hundred trains pas.-iing daily. Bilbee v. Same, id. 584
;

Stubley v. Ix)ndon & Northwestern Railw. Co., 4 H. «& C. 83
;

8. c. llJur. (N. S.)

954
; Stapley v. London, Brighton, & South Coast Railw. Co., Law Ri-p. 1 Exch.

18; Wyatt r. Great Western Railw. Co., 6 B. «& S. 709. The rule in Massachu-

setts is that the Negligence of those who have the charge of children or others,

laboring under physical or mental inability to exercise caution on their own

behalf, will affect their right of action the same as in other cases. Holly r. Boston

Gas Light Co., 8 Gray, 123
; Wright r. Maiden & Melrose Railw., 4 Allen, 283.

» Davies r. Mann, 10 M. & W. 546
; Illidge r. Goodwin, 5 C. «& P. 190. See

also Augusta & Savannah Railw. v. McElmurry, 24 Ga. 75. But where the

plaintiff undertook to pass across a freight train standing between the station

and the passenger train, and just ready to start, without informing those liaving

charge of the former train, and was so injured that he died, in consequence of

the movement of the freight train, it was held the company was not liable. But

it was suggested that such an act, in the 'case of a child or person of less than

ordinary discretion, might not have precluded the recovery against the company.
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3. So, too, where there is intentional wrong on the part of the

defendant, he is Hable, notwithstanding negligence on the part of

the plaintiff.* And if the defendant is guilty of a degree of negli-

gence from which the plaintiff, with the exercise of ordinary care,

cannot escape, he may recover, although there was want of pru-
dence on his part.^

4. And, in many cases, the plaintiff has been allowed to recover

for the gross negligence of the defendant, notwithstanding he was,

at the time, a trespasser upon the defendant's rights.^

Chicago, &c. Railw. v. Dewey, 26 HI. 255. So, too, the plaintiff cannot recover

for the injury resulting from the negligence of the defendant, if notwithstanding

such negligence he might have avoided the injur}-, by the exercise of caro. and

prudence on his part, or if his want of care and prudence, or that of the party

injured, in any way contributed directly to the injury. State v. Baltimore &
Ohio Baihvay, 24 Md. 84.

* Brownell v. Flagler, 5 Hill (N. Y), 282. This is the case of a drover know-

ingly driving off a lamb which had strayed into his drove, and he was held liable,

although the plaintiff was first in fault, and defendant, in selling his drove, did

not take pay for this lamb.
'
Bridge r. Grand Junction Railw., 3 M. & W. 244. In a late case in Georgia,

Macon, & Western Railw. v. Davis, 18 Georgia, 679, 686, the rule of law here

adverted to is approved by a judge of large experience and reputation.
" We

approve of modification of the principle, and think that it ought to be left to the

jury to say whether, notwithstanding the imprudence of the plaintiff's servant,

the defendant could not, in the exercise of reasonable diligence, have prevented
the collision." So also in Runyon r. Central Railw., 1 Dutcher, 556.

But where the plaintiff's conduct is reckless and rash, he cannot recover if

such negligence contributed to the injury, and the defendant acted in good faith.

Sheffield v. Rochester & Syracuse Railw., 21 Barb. 339; Galena & Chicago
Railw. V. Fay, 16 Illinois, 558. See also Center v. Finney, 17 Barb. 94

;
Moore

V. Central Railw., 4 Zab. 268, 824; Mackey r. New York Central Railw., 27

Barb. 528.

And in Macon & W. Railw. v. Wynn, 19 Ga. 440, it is held, that if, notwith-

standing the negligence of defendant, the plaintiff in the exercise of common
care and prudence might have avoided the injury, he cannot recover. And the

general proposition, held in the same company v. Davis, supra, is reaffirmed in

the Central Railw. & Banking Co. v. Davis, 19 Ga. 437.
"
Birge v. Gardiner, 19 Conn. 507

;
Bird r. Holbrook, 4 Bing. 628. This is

the case of spring-guns set in the defendant's grounds without plaintiff's sus-

pecting it. See also Ilott r. Wilkes, 3 B. & Aid. 304, where the plaintiff had

reason to suspect the danger, and might by the exercise of prudence have

escaped it, and he failed to recover. Cotterill v. Starkey, 8 C. «fe P. 691. There

are numerous cases where a party has been held responsible for allowing real

property to remain and be used in a condition unsafe for others, who might

rightfully or even wrongfully pass it. As where one employed a coal-dealer to

put coal upon his premises, and in so doing he opened a trap-door, and by means
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5. But in all cases where both parties are in fault, and the

plaintitTs fault was upon a point which he knew, or had reason to

believe, would or might contribute to the injury, he cannot

recover; and the rule laid down by Lord Ellenborough^ Ch. J., in

Butterfield v. Forrester, applies to the great majority of cases

involving this inquiry :
" One person being in fault will not dis-

pense with another using ordinary care for himself. Two things

must concur to support this action : an obstruction in the road, by
the default of the defendant, and no want of ordinary care to

avoid it on the part of the plaintiff."

6. One being in the baggage car, with the knowledge of the

conductor, will not preclude him from a recovery for an injury

caused by a collision, even though he might or would not have

been injured if he had remained in the passenger car." And
where a passenger upon a stage-coach was injured by the overturn-

ing of the carriage, after he had been requested by the driver to

ride inside the carriage, and had refused, and was told that if he

kept tiie outside he must do it at his own risk, it was held that this

of Its not being properly guarded, a person having occasion to pass there was

injured by falling into it, Pickard v. Smith, 10 C. B. (N. S.) 470. But where

one has a mere license to pass premises, and the o\vTier has machinery there and

a shaft sunk in connection therewith, the contractor is not responsible for insuffi-

cient fencing, whereby such person is injured. Bolch r. Smith, 7 H. & N. 736.

Nor is a canal company bound to fence or light the banks of the canal. Bincks

r. S. Y. & R. D. Nav. Co., 3 B. & S. 244
;

s. c. 7 L. T. (N. S.) 350. Nor is

a railway company liable for having stairs in improper condition for safe use,

unless, where one fell down the stairs, it is shown the accident occurred from the

defect. Davis p. London & Br. Railw., 2 F. & F. 688
;
see also Wilkinson ©.

Fairrie, 1 H. & C. 633; 8. c. 9 Jur. (N. S.) 280; Hadley v. Taylor, Law Rep.
1 C. P. 63; 8. c. 11 Jur. (N. S.) 979; Gray v. Pullen, 11 L. T. (N. S.) 669;

Welton p. Dunk, 4 F. & F. 298 ; Lee r. Riley, 18 C. B. (N. S.) 722.
' Carroll v. N. Y. & N. H. Railw., 1 Duer, 571. The Court here say :

" He
was under no obligation to be more careful and prudent than he was, in contem-

plation of there possibly being such highly culpable conduct on their part." But

where, by the general regulations of the company, its engineers were prohibited

from allowing any one not in its employ to ride upon the engine, and the plaintiff

was permitted to ride upon the engine by the engineer without paying fare, after

he had been informed of the company's regulations upon the subject, and sus-

tained an injury while so riding, it was held that he was a wrong-doer and could

not recover, the consent of the engineer conferring no legal right. It was also

said, that the onus of showing the authority of the engineer was upon the plain-

tiff, the presumption being that the plaintiff had no right to ride upon the engine,

whether he paid fare or not. Robertson v. New York and Erie Railw., 22

Barb. 91.
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would not exonerate the carrier, it appearing that the accident

occurred from the negligence of the driver, and that the position

of the plaintiff in no way contributed to it.^ And we apprehend
that the plaintiflTs negligence, in order to excuse the defendant

from responsibility, must always be such as contributed directly to

the injury.^

7. And where the locomotive of a railway ran across the legs of

a person while walking upon their track in the streets of a city, it

was held that the party could not recover if his own negligence
contributed to the injury ;

and that a railway is not bound to the

same degree of care in regard to mere strangers who may volun-

tarily, but unlawfully, go upon their track, which they owe to

passengers conveyed by them.^*'

8. It was held that a passenger, who, having livestock upon the

train of freight cars, was, by the regulations of the company,

required to remain upon the cars that contained his stock, was not

precluded from recovering for an injury by collision with another

train by reason of his being, at the time, in another part of the

train.11

9. And it seems that the negligence of those who carry the

plaintiflf, contributing to the injury, will preclude his recovery as

much as if it were his own act.^^ But the negligence must be of

a character directly and naturally to contribute to the injury, it

would seem, in either case.^^

« Keith V. Pinkham, 43 Maine, 501.
»
Colegrove v. N. Y. & Harlem & N. Y. & N. H. RaUw., 6 Duer, 382.

'" Brand v. Troy and Sch. Railw., 8 Barb. 368. The latter proposition stated

in the text in reference to this case, seems to us highly reasonable and just. See

Philadelphia & Reading Railw. v. Hummell, 44 Penn. St. 375.
" The Penn. Railw. v. McCloskey, 23 Penn. St. 532. In this case it is said a

passenger is not in fault in obeying the specific instructions of the conductor, al-

though in conflict with the general regulations of the company, known to him.
"

Thorogood v. Brjan, 8 C. B. 115
;
CatUn v. Hills, id. 123. In this case it

was held, where a collision occurs through the fault of two companies, running on

the same track, and the suit is against them jointly, it is a misjoinder, but may be

waived by pleading to the merits. Held, also, that each company, in such case,

is liable for the injury to plaintiff, although both are in fault, and that plaintiff

may recover, notwithstanding he was standing on the platform of the car, there

being no uotice posted up in the car prohibiting such practice, as required by the

statute, and no right in the other company to run on the track that day, and no

reasonable ground to apprehend they would attempt to do so.

In this case the charge to the jury, that the plaintiff's negligence, in order to
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10. One party being in fault will not excuse the other party, if,

by the exercise of ordinary care, he might still have avoided the

injury, notwithstanding the fault of the first party.^ This point

is illustrated by a recent case," where a boy, ten years old, wrong-

fully came upon a street railway car, while it was in motion, with-

out the means or the intention of paying fare.

11. And what is proper care will be often a question of law,

where there is no controversy about the facts. ^^ But ordinarily,

we apprehend, where there is any testimony tending to show neg-

ligence, it is a question for the jury.^^

defeat the action, must have contributed to the •• accident which caused the in-

jury," was held well enough, and in popular language equivalent to saying that it

*' must have contributed to the injury complained of." But it seems to us these

terms are not altogether equivalent. The misconduct of plaintiff might not have

the slightest agency in the production of the '* accident which caused the injury,"

and still might have been the procuring cause of the injury itself. The word ac-

cident is susceptible of such an application as to stand fur the injur}' itself. But

the charge in this case excluded that view; and in popular language the "ac-

cident is the cause of the injury." See Chicago, Burlington, & Quincy Railw. v.

Coleman, 18 Ul. 297.

Where the vehicle of a passenger-carrier is injured by a collision resulting

from the mutual negligence of those in charge of it and of another party, the

carrier must answer for the injury. But if the negligence of the carrier did not

directly contribute to the injury, though there may have been negligence in a

general sense, the other party will be answerable if the act of his servant or a^renta

was the proximate cause of the disaster. Lockhart v. Lichtentbaler, 46 Penn.

St. 151.

A query is here made as to whether the defence of concurrent negligence in

the agencies producing death, if a defence at all, can be heard without being

specially pleaded. But the contrarj- is held in Colegrove v. N. Y. & Harlem, &
N. Y. & N. H. Railways, 6 Duer, 382, and in Chapman p. N. H. Railw., 19 N.
Y. 341.

" Trow V. Vermont Central Railw., 24 Vt. 487
;
13 Ga. 86.

" Lovett V. Salem & So. Danvers Railw. Co., 9 Allen, 567
;
Owens p. Hudson

River Railw., 2 Bosworth, 374.
'» Trow V. Vt. Central Railw., 24 Vt. 487

; Kenning r. N. Y. & Erie Railw.,

13 Barb. 9; Gahagan v. Boston & Lowell Railw., 1 Allen, 187.
'•
Quimby r. Vermont Central Railw., 23 Vt. 387 ; Briggs v. Taylor, 28 Vt.

180; Patterson p. Wallace, 1 McQu. Ho. Lds. 748; s. c. 28 Eng. L. & Eq. 48.

Here the judgment of the court below was reversed, although there was no contro-

versy about the facts, but only as to whether a certain result was to be attributed

to negligence on one side, or rashness upon the other, the judge having withdrawn

the case from the jury, in the court below, it was held, in the House of Ix>rd8,

to be a pure question of fact for the jury. See Taff Vale Railw. p. (iilcs, 2 El.

& Bl. 822
;

8. c. 22 Eng. L. & Eq. 202
;
N. Y. & Erie Railw. p. Skinner, 21
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12. It has been held that a passenger in a railway car is not

bound, in order to entitle himself to an indemnity against the neg-

ligence of the company, to select his seat so as to incur the least

hazard. 1'' All that is requisite in such case is that the plaintiff

should, at the time, have been where it was lawful for him

to be.^"

13. If one should contrary to the general regulations of the

company notified to him generally, and especially by particular

notice from the conductor at the time, expose himself to peril, as

by letting his hand remain out of the car window while passing a

bridge, it would be evidence of gross carelessness upon his part,

which would, on, that ground alone, justify a verdict against his

claim for damages.^^

Penn. St. 298. In Murray v. Railw. Company, 10 Rich. (S, C.) 227, it was held,

that it was the duty of a railway company to slacken speed at a turnout, and to

give warning when approaching a crossing ;
and it must not appear that such

duties were disregarded, when the company attempt to show themselves not guilty

of negligence. See Chicago, Burlington, & Quincy Railw. v. Hazzard, 26 111.

373, where it is held, that it is not negligence in an engineer of a train, on arriv-

ing at a statiod, if he should let on more than the exact quantity of steam neces-

sary to overcome the friction of frogs and switches, thereby creating a jerking

motion of the train, provided in so doing he exercises a reasonable discretion.

It is not usual to place a chain across the back end of the platform of a caboose

car, and the gmission to do so is not negligence. A passenger taking a freight

train takes it with the increased risk or diminution of comfort incident thereto,

and if it is managed with the care requisite for such trains, it is all that those who

embark on it have a right to demand. lb.

And where one attempted without any necessity, to pass between cars in motion,

propelled by an engine, it was held to be such unequivocal evidence of negligence,

that the court were justified in charging the jury, as matter of law, that the party

could not recover. Gahagan v. Boston and Lowell Railw., supra. And where

a person of mature years knew that a freight train was standing ready to move

between him and the passenger train, and that his passing in the night-time

through the freight train might not be seen by those managing it, and they were

not notified of his design to pass, it was held that should he attempt to pass, and

be injured, it would amount to such negligence on his part as to defeat a re-

covery. It would be otherwise had a child or person of less than ordinary dis-

cretion so conducted. Chicago, Burlington, & Quincy Railw. v. Dewey, 26 111.

255. See also Chicago, Burlington, & Quincy Railw, ». Hazzard, supra.
" Carroll r. N. Y. & N. H. Railw., 1 Duer, 571, 572.

"
Laing v. Colder, 8 Penn. St. 479. But see N. J. R. v. Kennard, 21 Penn.

St. 203, where it was held, that if a railway company run passenger cars upon a

road where the way is so narrow as to endanger the arms of the passengers, while

resting in the windows of the cars, they are bound to provide wire gauze, bars,

slats, or other barricades, to prevent the passengers putting their arms out of
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14. But one is not precluded from recovery for an injury

caused by the negligence of the company, because he was standing

upon tlic platform of the cars. And the statute of the State of

New York providing that where a passenger is so injured the

company shall not be liable, provided there was at the time suffi-

cient room in the inside of the cars for the accommodation of such

passenger, has reference to such casualties as prove injurious only

to persons upon the platforms of the cars. And a railway com-

pany, in order to claim the exemption created by the statute, must

show not only that there was room within the cars sufficient to

contain the passenger, but that there were seats unoccupied.
And passengers are not obliged to urge other passengers to give

up half a seat, or even whole seats, needlessly occupied by
them.^

15. The burden of proof in regard to negligence in the com-

pany, and due care on his own part, is upon the plaintiff who

alleges an injury by one of the company's engines.'® But as neg-

ligence on the part of the plaintiff is not to be presumed, he is

not bound to introduce positive evidence of the negative ; but

where there is conflicting evidence upon the point, the burden of

proof is upon him.^

the windows, or they are liable for all injuries happening in consequence of such

omission. But to deprive the party of his rij^ht to recover, it must appear that

his violation of the rules of the company, or the orders of the company's ser-

vants, contributed to the injury. And where the conductor of a gravel train,

who was prohibited by the company letting persons ride, as passengers, and who
informed defendant in error of the prohibition, nevertheless consented to take

him as a passenger, and received fare from him, it was held he might recover of

the company for an injurj-, through the negligence of their servants, during his

passage. Lawrenceburgh & Upper Miss. Railw. v. Montgomery, 7 Porter (Ind.),

474. See also Zemp r. W. & M. Railw., 9 Rich. 84, where the plaintiff was in-

jured while standing on the platform of the cars, the passengers remaining in the

cars uninjured, and it appearing that notices were posted up in the cars prohibit-

ing passengers from standing on the platforms, it was held to be a question for

the jurj- whether the plaintiff had notice of the prohibition, and also whether the

fact of his disregarding it contributed to the injury, and they having failed to

find these facts, and given the plaintiff ten thousand dollars damages, the judg-
ment was affirmed in the Court of Appeals. lb.

" Robinson v. Fitchburg & Worcester Railw., 7 Gray, 92.

*• Button V. Hudson River Railw., 18 N. Y. 248. But it has sometimes been

claimed the plaintiff must give affinnative evidence of his own exercise of due

care and caution at the time the injur}' occurred. But this, in principle, is much

like one giving evidence of the good character of his witnesses, before any im-
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16. After the presumption of negligence lias been established

against a carrier of passengers, it can only be rebutted by showing
that the accident was the result of circumstances against which

human prudence could not have guarded. By this we are to un-

derstand such prudence as one might have taken before the occur-

rence, and not that which afterwai'ds it may be apparent would

have been proper.^
17. One who attempts to cross a railway track about the time a

train of cars is due, and with his head so bundled as to obscure

his hearing, and without looking to see if the cars are approaching,
is guilty of such negligence that he cannot recover for an injury

thereby sustained
;
and it will make no difiference that the engineer

gave no warning of the approach of the train, as the statute re-

quires. Such omission on the part of the company does not affect

their liability otherwise than the omission of any common-law duty,
unless some specific consequence is expressly provided in the

statute as the result of such omission.''^

18. One who, after the proper signals are given by a passing

train, and while the flagman is upon the crossing waving his flag,

is killed in attempting to rush his team across the track of a rail-

way in a highway, is guilty of such reckless and foolhardy miscon-

duct, that no recovery can be had for the injury.
^^

19. And where one, while waiting for a train, in the daytime,

caught his foot against a weighing machine, the edge of which was

raised a few inches above the platform where it was necessary to be

used in weighing baggage, and thereby fell and broke his kneepan,
it was held there was no evidence to go to the jury.^*

20. In a recent English case,^ the question of the degree of

caution required of passenger carriers is carefully considered. It

is here said, that, in determining whether evidence of negligence
has been given before the jury, the court must use the ordinary ex-

perience of life, and must consider whether the evidence of negli-

gence be reasonable. And in commenting upon the case, which

peachment, and is never required, we think. See also Barber r. Essex, 27 Vt.

62
;
Hill V. New Haven, 37 Vt. 501.

*' Bowen r. N. Y. Central Railw., 18 N. Y. 408.
** Steves V. Oswego & Syracuse Railw., 18 N. Y. 422.
" Wild's Adm'x». Hudson River Railw. Co., 24 N. Y. 430.
** Corman v. Eastern Counties Railw., 4 H. & N. 781.
»* Crafler v. Metropolitan Railw. Co., Law Rep. 1 C. P. 300; s. c. 12 Jur.

(N. S.) 272.
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was where the plaintiff fell, upon a staircase, in going from the

platform into the street, in consequence, as he alleged, of the

stairs heing rendered slippery by reason of brass nosing upon
the edge of the steps, and having no hand-rail upon the top of

the banisters, the learned judges declare, that passengers are not

entitled to have every precaution to insure safety which it is pos-

sible to suggest, after an accident has occurred, might have pre-

vented it.^s If any actual damage accrues to the passengers from

the construction of a passage which they will naturally take, the

company are responsible,^ as where there was an aperture in the

railing pf a bridge.^ But if a stairway is protected by walls on

each side, the railway company is not bound to maintain a hand-

rail upon the top of it for passengers to steady themselves by ; or

to put lead upon the edge of the steps instead of brass, because it

is less slippery. The opinion of witnesses is not competent
evidence of tlie necessity of such precautions.^

, 21. The English courts seem finally to have come to the definite

conclusion that tliere is no difference between negligence and gross

negligence, the latter being nothing more than the former with a

vituperative epithet.^^ And in the same case it was decided, that

where the bill of lading specially excepted
"
perils of the sea,"

this will not embrace those perils which become disastrous by
reason of the negligence or want of skill of the carrier and his

servants. And the same rule was laid down in a former action

against the same company .^^

22. The question, what degree of negligence will preclude the

party from recovery of another who is guilty of negligence directly

producing the injury, is extensively and judiciously discussed in

Isbcll V. New York & N. H. Railway Company ,2^ and the conclu-

sion reached, that it must be a direct and actual, and not merely a

constructive wrong, and one that is the proximate cause of the

injury, and not merely the remote and incidental cause of it.*

"
Longmore v. Great Western Railw., 19 C. B, (N. S.) 183; Rigg v. M.,

Sheffield & L. Railw., 12 Jur., (N. S.) 524.
" Grill c. Iron Screw Collier Co., Law Rep. 1 C. P. 600

;
s. c, 12 Jur. (N. S.)

727.
«

Lloyd r. The G«neral Iron Screw Co., 3 H. & C. 284
;

8. c, 10 Jur. (N. S.)
661.

*» 27 Conn. 393. It is said in a bte English case. Gotten v. Wood, 8 C. B.

(N. S.) 568, 7 Jur. (N. S.) 168, that it is equally the duty of one crossing a

street or road to look out for vehicles coming along, as it is for the drivers of
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23. The rule of law deducible from the cases is fully and cor-

rectly stated, we believe, in a late case decided in the Exchequer
in Ireland.*^ The plaintiff cannot recover unless the injury was

caused by the negligence of the defendant; nor even than, if he

has so far contributed to the accident, by want of ordinary care,

that but for that the accident would not have happened ;
but

strictly, even in that case, the plaintiff is not precluded from a re-

covery if the defendant might, by ordinary care, have avoided the

consequences of the plaintiff's neglect. So also the mere happen-

ing of an accident is not sufficient evidence of negligence, ordi-

narily, to be left to the jury, but the plaintiff should give some

affirmative evidence of negligence on the part of the defendant.^^

But in many cases the very happening of the accident shows want

of due care, as where the defendants let fall a barrel of flour upon
the plaintiff as he was passing the street.^^ And where an engine-
driver blew off steam at a road crossing, on grade, where there was

considerable passing, in such a manner as needlessly to frighten

horses waiting to pass the line, it was held sufficient to warrant the

inference that there was, in the company, actionable negligence.^

these vehicles to be vigilant in not running against persons crossing ;
and one

suing for such an injury must give affirmative and preponderating evidence of

neglect of duty on the part of the driver. And it is here declared to be estab-

lished, that where the evidence on each side, in cases of this kind, is equally

strong against the other's negligence having caused the accident, the judge ought
not to leave it to the jury as proving negligence either way. But perhaps, where

the evidence is conflicting, the judge is not the proper functionary to determine

whether it is equally strong both ways. We should say he must submit it to

the jury with instructions not to find a verdict upon an equal balance of evidence.
•» Scott V. Dublin & Wicklow R. Co., 11 Ir. Com. Law, 377.
8' Hammack v. White, 11 C. B. (N. S.) 588; s. c. 8 Jur. (N. S.) 796.
»2

Byrne v. Boadle, 2 H. & C. 722. See also Cox v. Brubridge, 13 C. B. (N.

S.) 430
;

8. c. 9 Jur. (N. S.) 970
;
Scott v. London Docks Co., 3 H. & C. 596

;

8. c. 10 Jur; (N. S.) 108
;

s. c. 11 Jur. (N. S.) 204. It was here declared by
the Exchequer Chamber, that where the thing which causes the accident is known
to be under the management of the defendant or his servants, and the accident

is such as would not happen in the ordinary course of management, the accident

itself if unexplained, is reasonable evidence of negligence. And this seems to be

the true ground upon which to rest the question. Where there are two modes
of doing work in a public highway from which damage may result to a passer-by,

both of which are usual, but one more dangerous than the other, it is for the jury
to determine whether it is negligence to adopt the mode whereby others are most

exposed. Cleveland v. Spier, 16 C. B. (N. S.) 399.
" Manchester & S. J. Railw. Co. v. FuUarton, 24 C. B. (N. S.) 64.
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It seems scarcely necessary to multiply cases to show, that passen-

ger carriers must first see that those they carry are properly pro-

vided with every reasonable accommodation, and this being done,

that passengers, who desire to secure their own safety, or failing

of that to hold the carrier responsible for consequences, must keep
in their places.

24. Thus in the State of New York, where, by statute, passen-

gers injured while standing upon the platforms of the cars while

in motion, and in violation of express notices posted within their

view, are precluded from maintaining an action, provided there

was at the time sufficient room within the cars, it was held, that a

passenger who selected the safest place he could find upon the

platform, and was injured while standing there, was not within the

provisions of the statute, iinless the company provided him a seat

within the cars, and that for that purpose he was not obliged to

displace the person, or property, of another passenger, that being
the duty of the conductor ;

and that it was no sufficient compliance
with the statute, that there might have been sufficient room in a

car, remote from the place where the plaintiflf was allowed to

enter.**

25. So, also, where the plaintiff's arm, being outside the win-

dow, was injured by the swinging of the unfastened door of another

car, it was held he could not recover, it being his duty to keep his

entire person within the limits of the car he sat in. And in such

case, it was held competent for the court to direct a verdict for the

defendants, there being no controversy in regard to the plaintiff

having voluntarily placed his arm beyond the point where the sash

of the window would fall.^ So, also, where a railway passenger
train is stopped, at night, to allow a train in the opposite direction

to pass, and no notice is given that the passengers may leave the

cars, but the plaintiflf left the cars and walked into an open cattle

guard, and was injured, it was held he could not maintain any

** Willis r. Long Island Railw., 34 N. Y. 670.
•* Toild r. Old Colony Railw., 7 Allen, 207. But tlie court cannot decide as

matter of law, that standing or riding on the outside platform of a street car is

such carelessness as to preclude the party from recovery for an injury sustained

by being thrown therefrom. Meesell v. Lynn & Boston liailw., 8 Allen, 234.

So also it is a question of fact, wliether passengers may properly pass from one

car to another, while in motion, in order to find a seat, at the suggestion of the

defendants' servants. Mclntyre r. N. Y. Central Railw., 87 N. Y. 287. See

also Wayne v. Pennsylvania Railw., 63 Penn. St. 460.
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action therefor ;
and it will make no difference, that the plaintiff

had been misinformed, by some one not in the employ of the com-

pany, that he mnst go and see to having his baggage passed at the

custom-house, which the train was supposed to have reached ;
or

that the train was near a passenger station, which was not his des-

tination .^^

26. In some English cases, actions have been brought for in-

juries to passengers by having their hands shut into the doors of

the railway carriages. Such questions will not be likely to occur,

unless where the same style of carriages are in use. In one case

where the plaintiff placed his hand upon the carriage door to raise

himself into the carriage, and the porter .immediately closed the

door, without giving any warning, shutting in and injuring plain-

tiff's hand, the court declined to disturb a verdict in his favor .^'^

But in another case, where the plaintiff suffered his hand to re-

main upon one of the doors after being seated in the cars, knowing
the porters would immediately close them, and where timely notice

was given before closing them, it was held the plaintiff could not

recover.^

SECTION III.

Injuries hy Leaping from the Carriages.

1. Passengers may recover, if they have

reasonable cause to leap from the car-

riage, and sustain injury.

2. But not where their own misconduct expo-

ses them to peril.

3. But may recover, if injured in attempting

to escape danger.

4. Cannot excuse leaping from cars because

train passes station.

5. Must resort to their actionfor redress.

6. Rule of law, where train passes station.

7. Rules where a person enters the cars to see

another seated.

8. Company bound to stop their train a suffi-

cient time.

9. No recovery can be had where passenger

leaves the cars on the wrong side.

10. Recent decision in England.
11. Dissenting opinion approved.

12. The case affirmed in the Exchequer

Chamber.

13. Is still open to grave doubts.

§ 194. 1. It seems to be regarded as well settled, that a passen-

ger who is induced to leap from the carriage, whether by coach or

railway, by a well-founded apprehension of peril to life or limb,

induced by any occurrences which might have been guarded

* TFrost V. Grand Trunk Railw., 10 Allen, 387.
" Fordham r. Brighton Railw., Law Rep. 3 C. P. 368.
^ Richardson v. Metropolitan Railw., Law Rep. 3 C. P. 374 & n.
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against by the utmost care of the carriers, is entitled to recover

for any injury which he may thereby sustain,^ where no injury

would have occurred if lie had remained quiet,'* or where the

conduct of the passenger contributed to produce or enhance the

injury.^

2. In one case, where the passenger was taken upon the train

after the passenger cars were filled, and was told that he must ride

in the baggage car, and he consented to do so, but soon began
boisterous play with others, and obtruded into the passenger cars,

and, when they were thrown from the track, leaped upon the

ground and was injured,'* the court said :
" The contract was for

a passage in the baggage car. The carrier would have no right to

overload and crowd passengers already in the other cars. When

passengers take their seats they are entitled to occupy as against

the carrier and subsequent passengers. While this right is recog-

nized and protected to them, they are required to conduct them-

selves with propriety, not violating any reasonable regulation of

the train." The court also held that the passengers have no right

to pass from car to car, unless for some reasonable purpose ; and,
as the proof showed that the plaintiff below had no such excuse,

and, had he remained in the car where he belonged, would not

have been injured (that car not having been thrown from the

track), or, probably, have felt any impulse to jump from that car,

it was his own fault and folly which exposed him to the peril, and

the company were not liable for its consequences, and the action

could not be maintained.

3. But, where one incurs peril by attempting to escape danger,
the. author of the first motive is liable for all tlie necessary or natu-

ral consequences.*

*

Ingalls V. Bills, 9 Met. 1; Eldridge r. Long Island Railw., 1 Sandf. 89;
Stokes p. Saltonstall, 13 Pet. (U. S;) 181

;
Frink v. Potter, 17 Hi. 406

;
South-

western Railw. V. Paulk, 24 Ga. 356.
* Jones t. Boyce, 1 Stark. 493; Ingalls v. Bills, 9 Met. 1.

» Stokes r. Saltonstall, 13 Pet. (U. S.) 181.
* Galena & Chicago Railw. v. Yarwood, 15 111. 468.
» Railw. Co. r. Aspell, 23 Penn. St. 147, 150. The court here say: "If,

therefore, a person should leap from the cars under the influence of a well-

grounded fear that a fatal collision is about to take place, his claim against the

company for the injury he may suffer will be as good as if the same mischief had

been done by the apprehended collision itself." McKinney r. Neil, 1 McLean,

640,650.
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4. But where the passenger leaped from the cars because

the train was passing the station at which he wished to stop,

and after the conductor had announced the station, notwith-

standing the conductor and brakeman assured him the train

should be stopped and backed to the station, it was held, that the

injury he received was the result of his own foolhardiness, and he

could not throw it upon the company. The court below had

charged the jury, that announcing the station by the conductor,

while the cars were in motion, was itself an act of negligence, and

the plaintiff had a verdict. But the judgment was reversed in the

Court of Errors, which, in giving judgment, said,
—

5. " If a passenger is negligently carried beyond the station

where he intended to stop, and where he had a right to be let oflf,

he can recover compensation for the inconvenience, the loss of

time, and the labor of travelling back, because these are direct

consequences of the wrong done him. But, if he is foolhardy

enough to jump off without waiting for the train to stop, he does

it at his own risk, and for this, his own gross imprudence, he can

blame nobody but himself"

6. In regard to the conductor announcing the station, the court

said,
" We consider the charge of the court below entirely wrong.

It is not carelessness in a conductor to notify passengers of their

approach to the station at which they mean to get off, so that they

may prepare to leave with as little delay as possible when the

train stops. And we cannot see why such a notice should put any
man of common discretion in peril. It is scarcely possible that

the plaintiff could have understood the mere announcement of the

station as an order to leap from the cars without waiting for a

halt." And where the train passes its usual stopping-place, and a

passenger leaps from the carriage while in motion to avoid being

carried beyond his destination, and sustains an injury, he cannot

recover.^

' Damont v. New Orleans & Carrollton Railw., 9 Louis. Ann. 441. But

where the court charged the jury that it was clearly the duty of common carriers

of passengers by railway, not only to call out the stations for which they have

passengers, but to see that passengers and their baggage are put off at the proper

stations, it was held too stringent a rule. Southern Railway r. Kendrick, 40

Miss. 374. But we apprehend such is the general practice of railway conductors,

w^here only one or two or very few passengers leave at stations, and where there

are more to notify them to leave at the next station, at the time of receiving

their tickets. If railway conductors were held responsible, as they should be, to
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7. And where a person enters the cars for the purpose of seeing

another safely seated, and is injured in leaving them, he cannot

recover if he was guilty of negligence which contributed to his

injury. And where he attempted to leave the cars after they were

in motion, and persisted in attempting to get out, it was held suffi-

cient to preclude his recovery for an injury thereby sustained,

notwithstanding the conductor gave him no special notice of the

time of the departure of the cars, and was guilty of negligence in

starting the cars, and in a jerk occurring soon after, both of "which

contributed to produce the injury.^

8. The company are bound to stop their trains, at all sfations

where they profess to leave passengers, a sufficient time to enable

them to alight. And if they do not, and one is injured in con-

sequence while attempting to leave the cars, the company are

liable.*

9. But if the company had prepared a platform for the accom-

modation of passengers leaving the cars, and a passenger leaves

the cars on the opposite side and is killed in consequence, the

company are not responsible, not having been in fault. And
even if both parties had been in fault, there could have been no

recovery.*

10. It has recently been decided by the Court of Exchequer,

Kelly^ C. B., dissenting, that where the train, on arrival at the

station overshot the platform, by which it was requisite, in order

to get out of the car, to make a descent of about three feet, and

the plaintiffs (husband and wife), after waiting a short time and

seeing no movement to run the cars back, or in any way enable

them to remove from the car in any other way, made the descent,

the husband first, and then the wife, standing on the iron step of

the carriage and taking both the hands of her husband, jumped
down, and in so doing sprained her knee, and the jury having
found for the plaintiffs for £300, that a new trial must be granted,

on the ground that there was no evidence for the jury of negligence

on the part of the defendants.^"

give clear information to all passengers, when and where to leave the cars, the

passengers themselves would feel less anxiety, and fatal accidents in consequence
would not be likely to occur as they sometimes do.

' Lucas V. Taunton & New Bedford Railw., 6 Gray, 64.
•
Pennsylvania Railw. v. Kilgore, 32 Penn. St. 292.

•
Pennsylvania Railw. v. Zebe, 33 Penn. St. 318.

*• Liner v. Great Western Railw., Law Rep. 3 Exch. 150.

VOL. u. 16
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11. Ch. B. Kelly maintained, that the stopping of the train at

the station, without any notice to the passengers not to get out,

was an invitation to them to do so
;
the descent at that place was

dangerous, but not so clearly so that the plaintiffs might not prop-

erly encounter the risk
;
and the company, having wrongfully put

the passengers to the necessity of choosing between two alterna-

tives, the inconvenience of being carried on and the danger of

getting out, they were liable for the consequence of the choice,

provided it were not exercised wantonly or unreasonably. And
this seems to us exceedingly just and reasonable, and strictly

in acdbrdance with the doctrine of the case of Foy v. London,

Brighton, & South Coast Railway ,^i the facts of which were very
similar. We should be surprised if the views of the learned Chief

Baron do not ultimately prevail in the appellate courts.

12. But since the foregoing was written, the report of the

decision ^ in the Exchequer Chamber has come to hand, and the

judgment has been affirmed, with only the dissenting opinion of

Mr. Justice Keating. The decision here seems to rest mainly

upon the rashness, or imprudence, of the party injured, in jumping
from the cars, without requesting that they might be pushed back

against the platform, or seeking some other mode of aligliting,

before jumping. It seems to us rather a lame case, and sufficiently

apologetic toward railway companies, who leave passengers to get

out of their carriages in the best way they can. If the company
are to be excused, when their carriages fall short, or when they

overreach the platform at the station, and no effort is made to

enable the passengers to alight from them in safety, and passengers

are to take the consequences of any accidents occurring from their

leaping out, when there is no other means of escape afforded, it

comes, practically, very near saying, the company are not respon-

sible for any deficiencies in their accommodations, whenever it is

possible to conjecture any mode in which passengers might have

escaped injury. We should be surprised to have any such rule of

responsibility, on the part of passenger carriers, long prevail any-

where.

13. The true rule in •such cases would seem to be, that where

any arrangement, connected with passenger transportation, was

admitted, by being afforded, to be a necessary convenience for the

security or comfort of the passengers, it should be the duty of

'« 18 C. B. (N. S.) 225. " 17 W. R. 417.



§195. INJURIES PRODUCING DEATH. 243

carriers to afford it to all, as far as practicable, and if any injury

occurred in consequence of their failure to do so, they should be

held responsible, unless the party was in fault. This wo\ild ordi-

narily involve so many inquiries of fact, as to require the case to

be submitted to the jury. And the omission to do that seems to

be the great ground of doubt in regard to the decision of the case

now under consideration. We do not suppose much doubt will

arise, upon this point, in the American courts
;
and we cannot but

feel that the strictest and fairest construction of the rules of law

requires a question of this character to be submitted to the jury,

and therefore, that the dissenting opinions in this case rest upon
sounder views than those of the majority. And it was upon this

ground, that we ventured to express a hope that the decision would

not be maintained by the appellate courts. The case will probably
reach the House of Lords, since the decision in the Exciiequer

Chamber fails to have the support of either of the Lord Chief Jus-

tices, and was dissented from in the first instance by the Lord

Chief Baron of the Exchequer, and cannot, therefore, be regarded
as of the fullest weight notwithstanding its authority.

SECTION IV.

Ivjuries Producing Death.

1. Redreas, in such cases, given exdusivdy hy

statute.

2. Form and extent of the remedy under the

Enijlish statute.

8. Where the party is in fault, no recovery

can be had.

4. By English courts no damages allowedfar
mental suffering.

6. In Pennsyloania, damages measured by

probable accumulations.

6. In Massachusetts, company subjected to

.. fine not exceeding S5,000.

7. Wife cannot maintain the actionfor death

of husband, or father, far death of
child.

8. In Illinois, the personal representative

sues for the benefit of the widow and

next of kin. Rule of damages.
9. Form of the indictment.

10. If those having charge of passengers, not

8ui juris, leave them exposed, company
not liable.

11. No action lies if death caused
by, neg-

lect of fellow-servant or by mac/iin-

ery.

12. Servant liable for consequences of using

defective machinery.

18. Compensation to the party bars claim of

representatives.

14. Parents may recover for death of child

offull age.

§ 195. 1. Within the last few years, and chiefly it is presumed
on account of tlie increased peril to life by railway travelling, it
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has been provided by statute, in England and in most of the

American States, that redress shall be given against the party caus-

ing a personal injury, from which death ensues. Tliese acts,

although intended chiefly to stimulate watchfulness and circum-

spection in passenger carriers, especially carriers by railways and

steamboats, are, as was suitable, made general, and in some of the

states the recovery is in the form of a penalty.

2. The English statute, usually denominated Lord Campbell's

Act,^ provides that when death shall be caused by wrongful act,

neglect or default, such as would (if death had not ensued) have

entitled the party to an action, in every such case an action may
be maintained by the executor or administrator of the party

injured, and the jury may give such damages as shall be propor-

tioned to the injury resulting from the death of the party, to his

family, to be divided among the parties named in the act, as the

jury shall direct. Only one action can be brought, and that is to

be commenced within twelve months of the decease of the party

injured.

3. It is considered, that if the party's own negligence contributed

to the injury, the action will not lie, any more than if the party

had survived and brought the action himself.^

4. It has been held that, under the English statute, no damages
are recoverable for the mental sufferings of the survivors, who are,

by the act, entitled to share the amount recovered, but tliat the

damages must be limited to the injuries of which a pecuniary esti-

mate can be made.^

» 9 «& 10 Victoria, ch. 93.

• Lord Denvian, Ch. J., in Tucker v. Chaplin, 2 Car. & K. 730. A railway

company is liable for injuries, resulting from the negligence, violence, or care-

lessness of its conductors in removing from the car a passenger who refused to

pay his fare, in consequence of which he died. Penn. Railw. Co. r. Vandiver,

42 Penn. St. 365.

So if the negligence of those who carry the plaintiff contributed to the injury,

it is the same thing. Thorogood v. Brj-an, 8 C. B. 115. Where the deceased

was warned of his danger, it is presumptive, but not conclusive, evidence of neg-

ligence. North Pennsylvania Railw. e. Robinson, 44 Penn. St. 175.

3
Blake, Adm'r, v. Midland RaUw., 18 Q. B. 93

;
8. c. 10 Eng. L: & Eq.

437.

Coleridge, J., said: '•The important question is, whether the jury, in giving

damages apportioned to the injury resulting from the death of the deceased to

the parties for whose benefit this action is brought, are confined to injuries of

which a pecuniary- estimate may be made, or may add a solatium to those parties,
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5. In the American courts, the decisions in the different States

will differ, as the statutes are different. The rule laid down in

in respect of the mental suflTering occasioned by such death. . . . Our only safe

course is to lo6k at the language tlie legislature has employed. . . . The title of

the act is, for com|>ensating families of persons, &c., not for solacing their

wounded feelings."

It was argued that the party, had he recovered, would have been entitled to

such solcUium.
" But it will be evident this act does not transfer this right of action to his

representative, but gives to his representative a totally new right of action, on

diflferent principles." By the terms of the act, quoting the second section,
" the

measure of damages is not the loss or suffering of the deceased, but the injury

resulting from his death to his family."
— "This language seems more appropriate

to a loss of which some estimate may be made, than an indefinite sum, inde-

pendent of all pecuniary estimate, to soothe the feelings, and the division of the

amount strongly tends to the same conclusion. It seems to us that if the legis-

lature had intended to go the extreme length, not only of giving compensation
for pecuniary loss, but a solatium to all the relations enumerated in the act,

language more clear and appropriate for this purpose would have been em-

ployed." And because the judge did not limit the damages to the pecuniary
loss sustained by the death, a new trial was awarded. Hodges on Railways,
624.

There scorns no doubt, according to the best-considered cases in this country,
the mental anguish, which is the natural result of the injury, may be taken into

account, in estimating damages to the party injured, in such cases, although not

of itself the foundation of an action. Canning v. Williamstown, 1 Cush. 451
;

Morse c. Auburn & Syracuse Railw., 10 Barb. 623.

But it has been held, that in an action under the English statute to recover

damages for the death of a person, the damages are not to be estimated accord-

ing to the value of deceased's life, calculated by annuity tables, but the jury
should give what they considered a reasonable compensation. Armsworth v.

Southeastern Railw., 11 Jur. 759.

In the last case cited, Parke, Baron, instructed the jury, that they were
" to de-

termine, according to the ordinary rules of law, whether, if the deceased had

been wounded by the accident, and were still living, he could recover compensa-
tion in the way of damages against the company for the wound given, under the

circumstances in evidence in the case," and estimate damages
" on the same

principle as if only a wound had been inflicted."

Another case is very strikingly illustrated, as applicable to the general sub-

ject, and the difficulties of laying down any rule in reganl to damages in such

cases, in an article in the " I.K)ndon Jurist," vol. xviii., part 2, p. 1, for the

following extract from which, we refer to the editor's note to Carey r. Berkshire

Railw., 1 Am. Railw. Cas. 447.

The writer in the ".Jurist" says, "On the 15th of December, 1852, the case

of Groves r. The London & Brighton Railw. Co., was tried at Guildhall, in the

Court of Common Pleas, before Jervis, Ch. J. That was an action brought by
the executor of the deceased, for the benefit of four infant children. That the
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Pennsylvania
*

is, that the jury are to estimate damages
"
by the

probable accumulations of a man of such age, habits, health, and

deceased had met with his death through the negligence of the defendants' ser-

vants was admitted, the only question being the amount of damages. In summing

up, the learned chief justice referred to the case of Blake ». London & Brighton

Railw. Co., and told the jury that in assessing the damages they might take into

consideration any injury resulting to the children from the loss of the care, pro-

tection, and assistance of their father. The jury gave £2,000. Now, if the

argument ab inconveiiienti was permitted to prevail against the allowance of

compensation for the mental anguish of the relatives, it ought not, we submit, to

be without weight in considering the soundness of this direction. Juries have

no small difficulties to contend with in assessing damages, when they have before

them evidence of the average profits, or the amount of the life income of the

deceased
;
but these are but trifling to those in which they must become en-

tangled in attempting a pecuniary estimate of the loss of the care, protection,

and assistance of a father. In whatever light we look at the subject, either of

money or morals, we become perplexed in Ihe attempt to pursue it. It is con-

ceived that in such cases evidence may be given of the character of the deceased,

and in many cases this would doubtless be of a most painful nature.

"Moreover, serious practical difficulties would arise. Let us suppose, that,

through the negligence of a pointsman,
— in the belief of his employers a trust-

worthy servant, — an accident happens to a train containing the six following

fathers : An archbishop, a lord chancellor, an East Indian director, a lunatic, a

wealthy but immoral man, and one virtuous but a bankrupt. It is needless to

dilate on the difficulties which juries would experience if called upon to estimate

the pecuniary value of the parental care, protection, and assistance of each of

these."

In a late English case serious doubts are suggested whether an action will He,

under the English statute, to recover damages in the name of the administrator,

for the death of an infant (so young as to be unable to earn any thing), by way
of compensation for the loss of the services of the child to the family. Bramhall

r. Lee, 29 Law Times, 111. In Dalton v. Southeastern Railw. Co., it Avas held,

that the father might have an action, under Lord Campbell's Act, 9 «& 10 Vict.

ch. 93, for an injury resulting in the death of a son, twenty-seven years old and

unmarried, who had been accustomed to make occasional presents to his parents,

on account of the reasonable expectation of pecuniary profit from the continu-

ance of his life, and of that expectation being disappointed. But it was held not

competent for the jury to give, by way of damages, compensation for the ex-

* Penn. Railw. Co. v. McClosky, 23 Penn. St. 526, 528. The court say :

" The jury must place a money value upon the life of a fellow being, very much
as they would upon his health or reputation." In the trial of such an action, it

is proper for the judge, in charging the jury, to allude to the expectation of

life at certain ages, as determined by tables, deduced from the bills of mortality.

Smith V. N. Y. & Harlem Railw., 6 Duer, 225; City of Chicago v. Major, 18

m. 349.
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pursuits, as the deceased, during what would probably have been

his lifetime."

6. By the statute of Massachusetts,^ passenger carriers, causing

the death of any passenger through their own negligence or care-

lessness, or that of their servants or agents, within the Common-

wealth, are subjected to a fine,' not exceeding five thousand dollars,

to be recovered by indictment to the use of the executor or admin-

istrator of the deceased person,
" for the benefit of his widow and

heirs."

7. It was held that the wife cannot sustain an action for the

death of her husband, under this act.^ Nor can the father sustain

penscs incurred bj him for his son^s funeral, or for family mourning. 4 C. B.

(N. S.) 296. Nor can damages be awarded as a solatium, or in respect of the

loss of a l^gal right, but on the ground of a reasonable expectation of pecuniary

advantage from the continuance of the life. It is not necessary that actual ben-

efit should have been derived
; Ijut reasonable expectation of sensible and prac-

tical pecuniary benefit is sufficient. Franklin v. same Co., 3 II. & N. 211 ; 8. c.

81 Law Times, 154. But in the case of Oldfield v. New York & Harlem Railw.,

3 E. D. Smith, 103, it is said that the New York statute, giving a right of action

in this class of cases to the next of kin, does not limit the amount to be recovered

to the loss of those only whose relations to the deceased gave them a legal right

to some pecuniary benefit, which would result from the continuance of the life.

An action will lie in every such case, under the statute, where the deceased, had

he 8ur>'ived, could have maintained one. The damages are not restricted to the

actual pecuniary loss, but include present and prospective damages, in the dis-

cretion of the jury. Accordingly, in the present action, brought for the benefit

of the mother of an infant daughter, seven years of age, killed in the streets of

'New York by one of defendant*;' cars being drawn over her, it was held that a

verdict for $1,300 did not justify the court in granting a new trial, the amount,

although
"

large, not affording evidence of prejudice, partiality, or corruption."

This ca.se is affirmed in the Court of Appeals, 4 Kernan, 310, upon the ground
that the question of negligence was properly submitted to the jury, and that no

proof of special or pecuniar}- damage was necessary, in order to maintain the

action. In a case in California, Fairchild v, California Stage Co., 13 Cal. 599,

it is held that damages for pain of mind (** mental anguish") are recoverable.
* March 23, 1840'. Proceedings under this act are not within the statute of

limitations for actions, and suits for penalties. Commonwealth r. Boston &
Worcester Railw., 11 Cash. 512. It has been held that in proceedings under

this statute it must be alleged, that administration has been taken within the

Commonwealth. Commonwealth r. Sanford, 12 Gray, 174.

•
Carey v. Berkshire Railw., 1 Cush. 475. And under the New York statute,

giving an action to recover the pecuniary injury to the wile and next of kin, if

there be no wife or next of kin, no action will lie. The husband cannot recover

damages for the de.ith of the wife. Lucas v. N. Y. Central Railw., 21 Barb.

245
; Worley v. Cincinnati, Hamilton, & Dayton Railw., 1 Handy, 481.
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such action for the loss of service of Iiis cliild, by deathJ Nor in

either of the last two cases will an action lie at common law.^*"^^

8. By the statute of Illinois the right of action in such cases is

given to the personal representative, and the damages recovered

are for the exclusive benefit of the widow and next of kin, and the

jury are to give damages for the pecuniary injury to such parties.

It was held not necessary to the recovery, that the widow and next

of kin should have had any legal claim upon the deceased for their

support, if he had survived.^ It was here said by Mr. Justice

Nelson, that the damages must depend very much upon the good
sense and sound judgment of the jury upon all the facts and cir-

cumstances of the particular case. Where the action is by the

husband as administrator of his wife, where the damages are for

the next of kin, the services of the wife and mother, in the nurture

and instruction of her children, had she survived, may properly be

brought to the consideration of tlie jury by the judge in his

charge,^ and the consideration is not necessarily to be restricted to

the minority of the children.

9. In an indictment under this statute, it is not necessary to

specify the names of the servants or agents guilty of the negli-

gence, or the nature or manner of such negligence.^^

^ Skinner v. Housatonic Railw., 1 Cush. 475.
^ Railroad Co. v. Barron, 5 Wallace, 90. And by the New York statute it is

not requisite to the recovery that there should be "a widow and next of kin"

surviving the deceased party. McMahon v. New York, 33 N. Y. 642. The

New York statute does not apply to a cause of action in tort accruing in a

foreign state, and no action will lie thereon in New York, when the death of the

party ensues. Crowley v. Panama Railw., 30 Barb. 99. In Bait. & Ohio Railw.

V. State, 24 Md. 271, the rule is thus stated. In an action for negligently

causing the death of plaintifiTs husband, an instruction that "in the absence of

proof (other than the death, age, and condition of the" deceased, and of the

members of the family of the deceased, of actual damages, the jury could find

only nominal damages :
" was held rightly refused. The jury Avere instructed to

confine themselves to such damages as would afford to the family of the de-

ceased the same support they would have obtained from his labor during the

time he would probably have lived and earned a livelihood, but that they might
consider the age, health, and occupation of the deceased, and the comfort and

support afforded to tiie family of the deceased at the time of his decease.^' Held

correct.

»
Tilley v. Hudson River Railw., 29 N. Y. 252.

*° Commonwealth r. Boston & Worcester Railw., 11 Cush. 512. In an action

upon the statute of Massachusetts, 1842, c. 89, § 1, which provides that "the

action of trespass on the case for damage to the person shall hereafter survive, so
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10. The want of care in tlie deceased, which contributed to pro-

duce the injury, we Imve seen, will preclude the recovery of dam-

ages, under the statutes, allowing actions to be maintained in those

cases where the party does not survive the injury. So, also, in the

case of persons incapable of taking care of themselves, if those

who have the custody of them improperly expose them, and injury

ensues, causing death, the company are not liable, although guilty

of negligence. Where a lunatic was travelling in the cars, upon
a railway, in charge of his father, who had paid the fare of him-

self and son through, and taken tickets, but who got out at a sta-

tion to procure refreshments, leaving the son in the cars, without

giving notice to any one of his situation, the train left the station

before he returned. The conductor applied to the lunatic for

his ticket, not knowing his condition, or that his fare had been

paid. The lunatic not surrendering his ticket, the conductor

stopped the train and had him put out, where he was killed by
another train. It was held, that no action could be maintained

against the company, under the statute, the fault being upon the

part of those who were responsible for the deceased, and not on

that of the company, or its agents.^^

that in the event of the death of any person entitled to bring such action, or

liable thereto, the same may be prosecuted or defended, by or against his execu-

tors or administrators, in the same manner as if he were living,^^ it was held that

the right of action depended on the question, whether the testator, or intestate,

lived after the act which constitutes the cause of action. Shaw, Ch. J., said:
" If the death was instantaneous, and of course simultaneous with the injury, no

right of action accrues to the person killed
;
and of course none to which the

statute can apply. But if the party survives, lives after it, the right of action

accrues to him as a person in esse, and his subsequent death does not defeat it,

but by operation of the statute, vests it in the personal representative." Ilollen-

beck, AdmV, ». Berkshire Railw., 9 Cush. 481. See also Mann r. Boston &
Worcester Railw., id. 108. Where the party was by the injury rendered imme-

diately insensible and died in fifteen minutes thereafter, the cause of action was

held to survive to the personal representative. Bancroft v. Boston & Worcester

Railw., 11 Allen, 34,

» Willetts ». N. Y. & Erie Railw., 14 Barb. 685. See also Hibbard r. N. Y.

& Erie Railw., 16 N. Y., 455. But the admissions of a dece.ised husband

against the interests of the wife, in an action for personal injury to her, brought,

after the death of the husband, in her own name, such admissions being made

after the alleged injury occurred, and while the husband, had a suit been insti-

tuted, must have been joined, are nevertheless inadmissible, on the ground that

the husband is not the real but only a nominal or formal party. Shaw r. Boston

& Worcester Railw., 8 Gray, 45
; ante, § 192.
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11. Nor does an action lie, under these statutes, where the death

is caused by the neghgence of a fellow-servant, unless such servant

was habitually careless and unskilful ; or if produced in the use

of defective machinery, which the deceased knew to be unsafe.^

Nor wliere the death is caused by defective machinery, or through
defect of fences, if the servant knew of the defect, and made no

remonstrance.^^

12. And it has even been considered in such case, that the ser-

vant, being an engineer, would be liable to any person injured hy
such defect.^^

13. Wliere the deceased in his lifetime received a sum of money
in satisfaction of the injury, his subsequent death in consequence
of the injury, creates no new cause of action.^*

14. Where the deceased was over twenty-one years old, but hav-

ing made arrangements to become a substitute for a drafted man
had declared his intention of giving his bounty to his parents, and

was killed on his way to be mustered into the service, it was held

that these facts were proper evidence to show the continuance of

the family relation, and to found an action by his parents.^^

"
Hubgh V. New Orleans & Carrollton Raihv., 6 Louis. Ann. 495. See

ante, § 131, n. 2, 12, 15; Timmons v. Central Ohio Railw., 6 Ohio (N. S.)

106.

But if the servant object to the use of machinery, as unsafe, and it is still

used, whereby he loses his life, damages may be recovered under the statute.

Marshall v. Stewart, 2 McQu. Ho. Lds. 30
;

s. c. 33 Eng. L. & Eq. 1.

'^ McMillan v. Saratoga & "Wash. Railw., 20 Barb. 449. It is here said, the

servant may require special indemnity against all risks, or he may give notice to

the company, and throw the risk upon them. See Slattery's AdmV v. T. & W.
Railw., 23 Ind. 81, where it is held, that

A brakeman on a train, and one whose duty and business it is to attend a

switch, are engaged in the same general undertaking, and the company are not

liable to one for an injury caused by the negligence of the other.

The complaint stated in substance that A. was brakeman on a freight-train of

defendants, and was killed by the cars being thrown off the track by the break-

ing of a switch-pin, which the company and their servants, knowing it was inse-

cure, had carelessly left out of repair for twelve days previous. There was no

switch-tender, and the whole care of the switch, and every thing pertaining to its

security, were under the control of the section-agent and his hands, who had

nothing .to do with running the trains.

Held, that in the absence of an averment that the company were negligent in

employing an incompetent section-agent, the complaint did not sufficiently state

a case of negligence against the company.
'* Read r. Great Eastern Railw., Law Rep. 3 Q. B. 555.
"

Pennsylvania Railway r. Adams, 55 Penn. St. 499.
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SECTION V.

Suits where the Injured Party is a Married Woman.

1. In a suit by htubattdjbr injury to the wi/e I 2. But such expenses cannot be recovered in a

he may recover the expenses of the cure. suit on behalf of the wife for her per-

I tonal injuries.

§ 196. 1. For injuries to a married woman through the negli-

gence of railways, as passenger-carriers, the hushand may recover

for expenses of the cure, and the loss of service,^ and in one case

it was held to extend to funeral expenses, as well as medical

attendance, where the wife did not recover ; but if death be instan-

taneous, no action lies at common law.^

2. But in a suit in the name of husband and wife, where the

wife survives, a recovery cannot be had for the expenses of cure.*

In such action recovery can only be had for the personal injury and

sufferings of the wife. The action in such case, for the loss of

service, and of the society of the wife, and for the expenses of the

cure, must be brought in the name of the husband alone,* unless

where they have been charged upon the separate estate of the

wife.*

' Pack V. Mayor of New York, 3 Comst. 489. And see Ford r. Monroe, 20

Wendell, 210, where it is held the father may recover for killing his child, and

for medical attendance upon his wife, the mother, caused by the death of the

child.

• Eden c. Lexington & Frankfort Railw., 14 B. Monr. 204.
' Fuller & Wife r. Naugatuck Railw., 21 Conn. 671.
* Cases cited above, 1, 2, 3.

»
Moody p. Osgood, 60 Barb. 628.
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SECTION VI.

Liability, where Trains do not Arrive in Time.

1. Company liable to deliver passenger ac-

cording to contract.

2. May excuse themselves by special no-

tice.

8. Liable for damages caused by discontinu-

ance of train.

4. Carriers not performing according to pre-

vious notice liable to all injured, asfor

breach of duty.
5. Not liablefor injury caused by stage com-

pany, connecting with railway.

6. Company excused, by giving proper notice

of the course of their trains and the

places of changing cars.

7. Rule of evidence and of estimating dam-

ages in such cases.

8. In order to recover special damages in

such case it must appear clearly

that they occurred and were inev-

itable.

§ 197. 1. It would seem, upon general principles, that railways

should be liable for not delivering passengers within the stipulated

time, as much as for not delivering goods according to their under-

taking, unless the}'' can show that such contract is subject to some,

exception which existed in the particular case. And in the county

courts in England, it is said such actions have repeatedly been

maintained.!

2. But if the company give proper notice, that they will not be

responsible for the arrival of their trains in time, it would seem

they are not liable.

3. But where they advertise to run trains in a given mode, they

are liable for any injury, which one who took an excursion ticket

sustained, by not finding a return train on the day it was adver-

tised, he having returned by express, and sued the company for the

expense.^

'

Hodges on Railways, 619. It was held in the U. S. Circuit Court, Septem-

ber, 1856, before Nelson, J., that where one sold tickets to carry passengers from

Panama to San Francisco, and stipulated that the ship should leave on her trip

in the month of April, 1850, he must run all hazards of wind and weather, and

could not excuse himself on account of any accidental or providential occurrence

of that kind, having made no such exception in his contract. 19 Law Rep. 379.
* Hawcroft v. Great Northern Railw., 16 Jur. 196

;
s. c. 8 Eng. L. & Eq. 362.

See also Denton ». Great Northern Railw., 5 El. & Bl. 860; 8. c. 84 Eng. L. &
Eq. 154, where it is held that a railway company, continuing to advertise on their

time-tables that a train will leave a station at 7.20, and arrive at another point

beyond their line at 12, after this connecting train is discontinued, and by con-

sequence their own train of that hour, whereby one suffers pecuniary loss, in
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4. And it has been said, that the liability of a passenger carrier

for not stopping at a certain place and taking passengers, accord-

not being able to proceed by such train, and thereby bein^ delayed in his arrival

in season for his business, is liable to an action for such injury.

But in the case of Hamlin ». Great Northern Railw., 1 H. & N. 408; 8. c.

38 Eng. L. & Eq. 335, the plaintiff took passage in a train which was advertised

to go through the same night to the point of his destination, by connecting with

the trains of another company, and it proved, on arriving at the point of con-

nection, that the other train had left. The plaintiff was compelled to stay over

night, and proceeded the next morning, having to purchase a new ticket for the

remainder of the route, and did not arrive till one o'clock the next day. When
he took defendants' train, he paid fur and took a ticket through, and, by the

time-tables advertised in defendants' office, he should have arrived at his desti-

nation 9.30 p. M., having taken the train at 2 p. m.

The plaintiff might have accomplished his journey that night, by taking a spe-

cial conveyance and hiring a boat to cross the Ilumber, but he slept at a hotel,

and proceeded the next morning by the public conveyance, but arrived too late

to meet
his^

customers according to appointment, and was obliged to hire convey-
ances to see some of them elsewhere, and was detained several days, waiting for

the market days, to see others. It was held that he was only entitled to recover

his hotel expenses, and the railway fare the next day, and was not entitled to re-

cover for any damage whatever in consequence of not reaching his destination,

according to defendants' undertaking. This case seems to have taken rather an

extreme view of the rule of damages on this subject. The very least the defend-

ants could have expected to pay for the breach of duty should have been, it would

seem, the expense of a special conveyance through that night. The rule here

adopted seems to be almost equivalent to a denial of all beneficial redress in such

cases. For it is scarcely to be supposed that actions would ever be brought to

recover such insignificant damages. It is quite supposable that one might suffer

verj' serious loss in consequence of such a failure to arrive in time, and if an

action is maintainable, it should not be made a terror by attaching to it a rule of

damages which will render it as expensive to the plaintiff as to the defendants,

who are solely in fault. It seems also at variance with some former decisions in

the English courts. See cases above in this note. We conjecture that this rule

will not be ultimately followed in the courts of Westminster Hall. Martin, Baron,

who tried the case at Nuti Piiua, seems to have placed it upon the ground, that

the defendants, having no knowledge of plaintiff's business, or its necessities,

could not fairly be supposed to have undertaken to indemnify him against this

loss. But the learned judge conceives the defendants may stand upon the terms

of their contract. But he seems altogether to overlook the fact, that it was not

the fault of the passenger that the company did not understand the necessities

of his business. He would no doubt have readily disclosed such facts upon proper

inquiry. And are the company to be benefited by their own reserve upon this

point? The true rule would seem to be that the passenger is entitled to such

damages as naturally resulted from the facts known to himself, and upon the

basis of which he purchased his ticket. And if the plaintiff, instead of remaining
over night, had gone forward the same night, as he might have done, and u by
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ing to public announcements made known through the public

prints, or in writing, is one founded upon a tortious violation of a

general duty, and not upon any breach of special contract. And
the courts, from the general facts alleged in the declaration, will

put such a construction upon the plaintiffs claim as is consistent

with the facts and the legal duty resulting from established legal

principles.^ Common carriers of passengers who write to the

postmaster to give notice of the arrival of their boat upon a cer-

tain day thereafter named, and who do not stop at the place upon
the day appointed, are guilty of a breach of public duty, and

any one suffering loss thereby may have an action. And if such

letter is equivocal, it is competent to show by evidence aliunde^ as

by tlie circumstances under which the letter was written, and the

busmess in which the company were employed, that it had refer-

ence to coming to the place named on the day appointed, for

passengers.*

the contract he was entitled to do, the defendants would have been liable for the

additional expenses. This may perhaps be the more just and practicable rule,

in cases where the party had ample time to proceed by express in season for his

appointments. But if, instead of doing so, he delays for the next train, and

thereby sufiFers damage beyond what would have been necessary to defray the

expense of going forward according to the contract, we see no reason why the

company should not, at all events, bear that portion of the loss which was neces-

sarily incurred in consequence of their breach of contract.

No question is made in the case in regard to the special damage not being

specifically declared for. If that question had been made, there might have

been some ground for saying that it did not come within the general averments

found in the declaration, which is the only ground upon which it seems to us

the case can be made to stand with the earlier English cases upon the subject.

Hutchinson v. Granger, 13 Vt. 386
; ante, § 131, n. 15. In the later case of

Randal v. Roper, 9 El. & Bl. 84; s. c. 31 Law Times, 81, the defendant sold

the plaintiff" a spurious article, warranted as "chevalier seed barley" ;
the plaintiff"

resold to others with similar warranty ; the seed was sour and very inferior crops

grown. The sub-purchasers made claims upon the plaintiff" for breach of war-

ranty, but brought no actions, nor had the plaintiff" paid any thing at the time of

trial. It was held the plaintiff" could recover such sum as the jury thought rea-

sonable to indemnify him against the claims of sub-purchasers. This seems a

more reasonable rule of damages than some of the preceding. But where the

8ale on warranty and consequent responsibility for damages are not in the con-

templation of the parties at the time of the first sale, no such damage could be

recovered. Portman v. Middleton, 4 C. B. (N. S.) 322.

' Heim v. McCaughan, 32 Miss. 17
;
New Orleans, &c. Railw. v. Harts, 36

id. 660.
* Helm V. McCaughan, supra.
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5. But the company, advertising that stages will run from their

stations to other places off the line of the railway, and selling

tickets at their stations for such places, that is, to carry upon the

railway to the nearest stations and then by stage, will not render

the company liable for any injury to such passenger upon the

stage, after he leaves the railway, the company having no owner-

ship, or interest in the stages. This does not constitute a special

contract to carry, as far as the ticket reaches.^ But the facts are

certainly very analogous to many cases, where a special contract

has been held to exist, in regard to carrying goods beyond the line

of the carrier to whom first delivered.^

6. Where the company give such published notice of the run-

ning of their trains, and such special notice in the cars of the

necessity of changing cars at any particular station, that any
traveller of ordinary intelligence, by the use of proper care, would

be in no danger of mistaking his route, it will not be liable where

passengers mistake the place of changing cars, and by remaining
ill the same car are carried out of their intended route."

7. In an action against passenger carriers, for not furnishing

suitable accommodations
;

for delay and detention in the route ;

and for expense of injury and sickness caused thereby in an un-

healthy climate ; it was held unobjectionable for the judge to admit

evidence of how much the plaintiff was exposed to the sun and

rain, and the nature of the climate, in order to enable the jury to

determine how far the plaintiff's sickness was caused by the

defendant's negligence. And that in estimating the damages it

was proper for them to consider the time the plaintiff lost by the

sickness, his expenses caused thereby, not only before but after his

return home, so far as it resulted from the defendant's fault.^ And

» Hood p. N. Y. & N. H. Railw. Co., 22 Conn. 1.

*
Ante, § 181. But in Connecticut it has been held, that such a contract by

a railway company is ultra virci. Ante, § 181.

'
Page V. New York Central Railw., 6 Duer. 523. If the passenger in such

case having discovered the mistake in season to return and take the proper route,

is permitted to do so without charge, but refuses to leave the cars, or pay bis

fare on the route he is travelling, he may be expelled from the cars.
* Williams r. Vanderbilt, 28 N. Y. 217. The point is thus stated in the report

of the case. In an action against a common carrier of passengers to recover

damages for the failure of the defendant to carry the plaintiff from New York to

San Francisco via Lake Nicaragua, according to his agreement; for neglect of

duty in not providing suitable accommodations, &c., for delay and detention on
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the plaintiff may prove his skill, as a bookkeeper, and by parity of

reason, in any other profession, to enable the jury to estimate his

loss.^

8. In order to enable the plaintiff to recover special damages
claimed to have been sustained by reason of the failure of the

defendant to perform promptly, and according to its terms, a con-

tract to carry him as a passenger, it must appear clearly, and by
affirmative proof, that the damages were sustained, without any
fault on his part, and in spite of his utmost eflforts to avoid them.^^

the route, and for sickness caused by unnecessary detention in an unhealthy

climate, &c.
;
held that it was entirely proper for the judge to receive evidence

as to how much the plaintiff was exposed to the sun and rain while crossing the

Isthmus, and to show that the climate there was bad and unhealthy, so that the

jury could determine whether the plaintiff's sickness was caused by defendant's

negligence and breach of duty.

Held also that the time the plaintiff lost by reason of his detention on the

Isthmus, his expenses there and of his return to New York, the time he lost by
reason of sickness after his return to New York, and the expenses of such sick-

ness, so far as the same were caused by defendant's negligence or breach of duty,

were legitimate damages which plaintiff was entitled to recover.
®
Yonge V. Pacific Mail Steamship Co., 1 Cal. 353.

'" Benson v. New Jersey Railway & Transp. Co., 9 Bosw. 412. The point

is thus stated in the report of the case : In an action against a carrier of passen-

gers, to recover damages for a failure to carry the plaintiff within the appointed

time, to the place for which he had taken passage, by reason whereof he did not

perform his errand there, and was detained at expense and to the injury of his

business at home, he must produce some evidence that if he had arrived at the

appointed time he could have done his business and would have promptly

returned, or that he could not, with due effort, accomplish his errand by reason

of the delay in arriving. Nor can the plaintiff, in such action, recover for his

expenses and the damages to his business during a sojourn of several days,

without some proof as to the time when he first ascertained that he could not

accomplish his errand and might therefore return.

The fact that his errand was to receive a sum of money previously promised
him as a loan, and that, not receiving it, he was without means to defray the

expenses of returning until he received it, is not suflScient to excuse his delay, if

he made no effort to borrow, and does not show that there was any difficulty in

the way of his doing so.
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SECTION VII.

What will excuse Company from Carrying Passengers.

1. Company not bound to carry where car- I 4. Carrier liable in tort for breach of duty

riagea full.

2. But must carry according to terms which

they advertise.

8. Not bound to carry disorderly persons,

or those otherwise offensive.

asidefrom contract.

Purchase of ticket does not constitute a

contract.

Company has a right to impose reason-

able regulations as to carriage of pas-

sengers.

§ 198. 1. It would seem, upon general principles, that railway

companies might excuse themselves from carrying passengers be-

yond their present means, if they were adequate to all ordinary

occasions, and they had no reason to expect an increased press of

travel at that particular time. But it should undoubtedly be an

extreme case to justify an absolute refusal to carry a passenger,

since it could scarcely be supposed ever to occur, that a railway,

in any sense properly equipped for the purpose of carrying passen-

gers and freight, should not be able to meet all emergencies in

some way. And if the occasion were unusual, it might excuse

some discomfort in the mode of conveyance.
2. But it is said by Patteson, J., in one case, where the com-

pany had issued an excursion ticket, stipulating to run trains in a

given mode, that they could not excuse themselves, by showing
the carriages were all filled.* The learned judge said :

"
They

> Ilawcroft r. Great Northern Railw., 16 Jur. 196 ;
8. c. 8 Eng. L. & Eq. 362.

In regard to the general duty and liability of common carriers of passengers, or

those who held themselves out as such, see ante, § 192. It is said to have

been held by some court, in the case of Foland r. Hudson River Railw.,

that a passenger who is not furnished with a seat is not obliged to pay fare, and

if he is expelled from the cars for refusing such payment may sustain an action

against the company. Such a rule must require much qualification. If the

passenger is not accommodated in a manner which he deems a fair compliance
with the duty of the company as passenger-carriers, he may decline any com-

promise and resort to his action against the company for refusing to carry him,

as their contract by the ticket or their duty required. And he might, no doubt,

sustain such action, unless the company proved some just excuse. But if he

chooses to accept of a passage without a seat, the general understanding undoubt-

edly is, that he must pay fare. But if he goes upon the cars expecting proper
accommodations, and is put off because he declines going in that mode, he rnhj
still resort to his action.

VOL. u. 17
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should have made it a condition of their contract, that they would

not carry unless there was room." By the by-laws established by

the Board of Trade, in regard to railways in England, every

passenger is required to book his place and pay his fare when he

receives his ticket, and this is subject to the condition that

there shall be room in the train, for which he is booked. If not,

those booked for the greatest distance have the preference.^

3. But it has never been considered in this country, that passen-

ger-carriers in any mode were bound to receive passengers who

refused to conform to their reasonable regulations, or were not of

quiet and peaceful behavior, or for any reason not fit associates for

the otlier passengers, as if infected by contagion, or in any way
offensive in person or conduct.^ But where the carrier of passen-

gers has no reasonable excuse, he is bound ordinarily to carry all

that offer.* And this has been regarded as a duty, growing out of

the employment of common carriers of passengers, and altogether

independent of the contract between the parties, but which may
undoubtedly be controlled by contract.^

4. The liability of a common carrier results from his duty to

carry all freight and passengers which offer within the range of

his usual business, and he is liable in tort both in form and in sub-

stance as for a breach of duty aside from and independent of all

express or implied contract.^

5. The mere purchase of a ticket for a railway journey does not

amount to a contract on the part of the company, or impose upon
the company a duty to have a train ready to start at the time the

passenger is led to expect one."

*
Hodges on Railways, 553

; ante, § 26, n. 6.

^ Jencks v. Colman, 2 Sumner, 221
;
Markham v. Brown, 8 N. H. 523. In

these cases the persons excluded were in the interest of rival lines of carriers,

and at the time engaged in the promotion of such interests.

* Hollister v. Nowlen, 19 Wendell, 239
;
Bennett p. Dutton, 10 N. H. 486,

where the subject is very elaborately and satisfactorily discussed by Mr. Ch. Jus-

tice Parker. Galena & Chicago Railw. v. Yarwood, 15 111. 472.

* Bretherton v. Wood, 3 Bro. & Bing. 54
;

s. c. 9 Price, 408.
« Tattan v. Great Western Railw., 2 El. & El. 844. But a master cannot

recover of the company for the loss of service of his servant when the servant

purchased the ticket, Alton v. Midland Railw. Co., 19 C. B. (N. S.) 213
;

s. c.

11 Jur. (N. S.) 672.

' Hurst V. Great Western Railw., 19 C. B. (N. S.) 810
;

s. c. 11 Jur. (N. S.)

730. This was where the trains did not connect by reason of the train on the

first portion of the line being delayed, and the passenger thereby being put to
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6. And a railway company have the right to prescribe reason-

able conditions for the admission of any passengers on their freight

trains ;
and the payment of fare to its office agents, or procuring a

ticket before taking passage on such trains, is not an unreasonable

condition.* An offer to pay fare to an employee on the train, not

authorized to receive it, is not an offer to the company, and in such

cases does not entitle the party to a place on such train as a pas-

senger.® And when a person has purchased a ticket and taken

his passage on a train, and given up his ticket to the conductor,

he cannot at an intermediate station, by virtue of his subsisting

contract, leave such train, while in the reasonable performance of

the contract, and claim a seat upon another train.®

expense in staying over night, and it was held there was no absolute contract

to make the connection, and the passenger must run the risk of reasonable con-

tingencies. The time-bills here were not put in the case, and the court held that

the ticket alone only bound the company to carry the passenger through in a

reasonable time. The time-bills will bind the company to their fulfilment.

Ante, § 197, n. 2.

But where the company state in their bills that all reasonable effort will be

made to have trains arrive as advertised, but punctuality will not be guaranteed,
and the jury find the company guilty of no negligence, the passenger cannot re-

cover for any failure to arrive in the time named in the bills and time-table.

Prevost r. Great Eastern Railw., 13 L. T. (N. S.) 20, before Orompton, J., at

Nisi Pritis.

' The Cincimiati, Columbus, & Cleveland Railw. v. Bartram, 11 Ohio (N. S.),

457.
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SECTION VIII.

Ruh of Damagesfor Injuries to Passengers.

1. All damage, present and pwtpective, is

recoverable.

2. But these should be obvious, and not mere-

ly conjectural.

8. New trials allowed for excessive dama-

ges.

4. But this only allowed in extreme cases.

5. Counsdfees not to be considered.

6. Some English judges doubt if damages
should be claimed as compensation for

pain.

7. Not so viewed generally.

8. Plaintiff may show value of his time

lost.

9. Generally rests very much in discretion

ofjury.
10. In actionsfor loss of service, cannot in-

dude mental anguish.

11. Woman claiming damages for personal

injury cannot prove state ofherfamily
or death ofhusband.

12. Refusal of court to set aside verdictfor
excessive damages.

13. The right to damages question of law :

the amount, one offact.
14. Chief Baron Pollock's commentary on

these questions.

15. Special damages cannot be recovered un-

less alleged and proved.

Plaintiff who claims damagesfor loss of
time and business may pwve natwre of
business and probable profits.

Mother recovers pecuniary loss, by death

of infant child during minority, but

nothingfor shock to feelings.

16

17

§ 199. 1. The question of damages is one resting a good deal in

the discretion of a jury, and must of necessity be more or less un-

certain. But certain general rules have been established upon
the subject. It is settled that the party must recover all his

damages, present and prospective, in one action.^

2. But in another case,^ it was said by the court,
" It was cer-

tainly proper for the jury, in estimating the damages to the plain-

tiflf, to regard the effect of the injury in future, upon her health,

the use of her limbs, her ability to labor and attend to her affairs,

and generally to pursue the course of life she might otherwise

' Hodsoll V. Stallebrass, 11 Ad. & Ellis, 301
; Whitney v. Clarendon, 18 Vt.

252 ;
Curtis v. Rochester & Syracuse Railw., 20 Barb. 282

;
Black v. Carrollton

Kailw., 10 Louis. Ann. 33.

* Curtis ». Rochester & Syracuse Railw., 20 Barb. 282. See also Morse v.

Auburn & SjTacuse Railw., 10 Barb. 621.

In the case of Hopkins r. Atlantic & St. Lawrence Railw., 36 N. H. 9, it was

held, that in an action by the husband for an injur)' to the wife, through the neg-

ligence of the company, the plaintiff may give evidence of expense of cure and

loss of services, after the commencement of the action, as well as before
;
and the

jury may give prospective damages also. The jury may also give exemplary

damages, in their discretion, where the injury was caused by the gross negligence

of the company in the management of their trains.
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have done," and its effect in producing bodily pain and suffering,

but all these shotfld be " the legal, direct, and necessary results

of the injury, and those, which at the time of the trial were pro-

spective, should not be conjectural."

3. Courts will sometimes grant new trials for excessive damages
in such cases, as where the statute limited the amount of recovery

in case of death to $5,000, and the jury assessed damages in a

case of injury, not resulting in death, at $11,000, the court or-

dered a new trial, unless the excess above $5,000 should be re-

mitted in twenty days.*

4. The rule laid down by Kent^ Ch. J., as justifying a new trial

for excessive damages is, that they should be so excessive " as to

strike all mankind, at first blush, as beyond all measure unreason-

able and outrageous, and such as manifestly show the jury to have

been actuated by passion, partiality, corruption, or prejudice."
*

This is no doubt a safe rule, and perhaps the only safe one in

such cases, but there are probably many cases where new trials

have been granted for this cause, falling far short of this in

excessiveness.

5. In some of the American States, in trials at Nisi Prius, in

conformity with a single English case, the plaintiff has been al-

lowed to add to his actual damages of loss of time, expense of

cure, pain, and suffering, and prospective disability, if any,
—

counsel fees not recoverable by way of taxable costs.^ But this

does not seem to be countenanced by the English courts in the

later decisions.^

' Collins p. Albany & Schen. Railw., 12 Barb. 492. So where six thousand

dollars was awarded for a broken leg, of which the party recovered in about eight

months, a new trial was granted. Clapp v. Hudson River Railw., 19 Barb. 461.

But where the plaintiff had been disabled for two years, and the injury seemed

likely to be permanent, $4,500 was held not exorbitant. Curtis r. Rochester &
Syracuse Railw., supra.

And where the plaintiff was wrongfully expelled from the cars, between reg-
ular stations, and the jury gave $1,000 damages, a new trial was granted on the

ground they were excessive, no special damage being shown. Chicago, Burling-

ton, & Quincy Railw, v. Parks, 18 111. 460.
* Coleman r. Southwick, 9 Johns. 46. See also Southwick v. Stevens, 10

Johns. 443.
*
Shaw, Ch. J., in Barnard v. Poor, 21 Pick. 381. But this rule is here con-

demned, and also in Lincoln v. Saratoga & Sch. Railw., 23 Wend. 435.
* Grace v. Morgan, 2 Ring. (N. C.) 534; Jenkins v. Biddulph, 4 Bing. 160;

Sinclear v. Eldred, 4 Taunt. 7. The only English case where this claim is coun-
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6. In a recent English case, a distinguished judge, Ch. B. Pol-

lock^ says :
" A jury most certainly have a right to give compen-

sation for bodily suffering unintentionally inflicted. But when I

was at the bar I never made a claim in respect of it, for I look

on it not so much as a means of compensating the injured person,

as of damaging the opposite party. In my personal judgment it is

an unmanly thing to make such a claim. Such injuries are part

of the ills of life, of which every man ought to take his share." '^

7. The principle of this remark seems to be conceived in a more

philosophic and Christian temper than would be altogether consist-

ent with bringing any action at all. But it is sometimes refresh-

ing to find minds soaring above the dead level of pecuniary

equivalents to which the profession are for the most part doomed,
in connection with estimating the damages to be awarded for

personal injuries. But it has always been held in this country
that the bodily pain and suffering caused by an injury for which

one party is legally entitled to claim compensation of the other,

were legitimate elements to be proved and considered by the jury
in estimating the pecuniary compensation which they shall award,

notwithstanding the difficulty of reducing pain and pence to a

common measure.^

8. It has been held the plaintiff might give evidence of the na-

ture of his business and the value of his services in conducting it,

as a ground of estimating damages by an injury through the neg-

ligence of the company, but not the opinion of witnesses as to the

amount of his loss.^

9. In actions against carriers of passengers for injuries, there

seem, as we have said, to be no well-defined rules for estimating

damages. It is a matter to be submitted to the sound discretion

and judgment of the jury who are to consider the actual loss to

tenanced, is Sandback v. Thomas, 1 Stark. 306. See Webber v. Nicholas, 1

Ryan & M. 419.

' Theobald v. Railway Passengers' As. Co., 10 Exch. 45
;

8. c. 26 Eng. L. &
Eq. 438. But see Curtis, p. Rochester & Syracuse Railw., 20 Barb. 282, where

the rule of the American law upon the subject is fully stated, as cited in the

text (2) . Damages arising from this source need not be specially stated in the

declaration, unless of an unusual and unexpected character. lb. Anie, § 176,

n. 15; § 179, n. 2, 5.

* Ransom v. New York & Erie Railw., 15 N. Y. 415
;
Penn. Railw. v. Allen,

63 Penn. St. 276.

9 Lincoln v. Saratoga & Sch. Railw., 23 Wend. 425.
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the plaintiff, present and prospective, which is the very lowest

amount they will feel justified in giving in any case. Beyond this

any rule for damages must be regarded as more or less terra incog-

nita. There is no doubt juries often give damages altogether be-

yond any actual damage which it is supposed the party has

sustained in a pecuniary point of view. And it is not uncommon,
in charging juries upon this subject, to bring their attention, in

considering the question of damages, to the degree and character

of the misconduct of the defendants or their agents, and even to

the public example of the trial and verdict. This has been some-

times seriously criticised by elementary writers, and sometimes, as

we have seen, by judges, but we find no cases where new trials

have been granted on account of such suggestions having been

given in charge to the jury. And when it is considered that ver-

dicts in civil actions are the only effectual corrective of a most

flagrant disregard of human life, which often occurs in the trans-

portation of passengers, we are not prepared to say that the jury
are bound altogether to shut their eyes to the public example of

their verdicts.^*^

10. In an action ^^
by the father for loss of service from an

injury to his infant son fourteen years of age, it was held that no

damages could be given for the shock to the father's feelings, that

being a proper consideration only in an action in the name of the

son for the direct injury."

"» Farish r, Reigle, 11 Grattan, 697.
*

" Black r. Carrollton Railw., 10 Louis. Ann. 33. And in the case of Coakley
V. North Pennsylvania Railw., 10 Am. Railw. Times, No. 12, 6 Am. Law Reg.

S55, tried in the city of Philadelphia, for the death of a child fourteen years of

age, by a collision of trains upon defendants' road, the court adopted a similar

view in regard to the rule of damages. They said it was not a case for exem-

plar}- damages ;
the jurj' were to take into consideration the pecimiary services

of the child until of age, and the expense incurred by the plaintiff after the

accident, and the value of the society of the child, which might be regarded as

the strongest claim. But they were not to consider the anguish of the parents,

nor were they to inquire what a man would take for a child, for this would be

speculative damages, and in this view, the value of hiunan life is beyond all

price.

The rule thus laid down is perhaps about as accurate as any one could give.

But it is evident it will not bear strict analysis. For how can one estimate the

value of the society of a child to a parent, and not consider the mental anguish

consequent upon the death P It is the same thing under different forms of

speech.

All that can properly be said is, that the question of damages, within reason-
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11. In an action in favor of a woman for damages sustained by
the negligence of a railway company at a road-crossing, the death

of plaintiff's husband by the same accident, or the fact that she

has dependent children is not admissible in evidence to increase

the damages.^^

12. Where in such case the plaintiff lost one arm and the use of

the other, and was otherwise severely bruised and injured, so as

greatly to impair health and memory, and be in constant pain, and

she had at three successive trials recovered $10,000, $18,000, and

$22,250, respectively, the two first of which verdicts were set aside

for errors in law, the court refused to set aside the third verdict on

the ground that tiie damages were excessive.^^

13. There is a recent case^^ in the Court of Exchequer,
where the question of the remoteness of damage recoverable in

open actions is very carefully considered and judiciously treated.

Pollock, Ch. B., said,
" We apprehend where the facts are known,

it is the province of the court to say for what matters damages
are to be given ; but the amount of damage is a question for the

jury quite as much as the credit due to the witnesses.

14. The learned judge here passes a most unqualified enco-

mium upon Hadley v. Baxendale,^* as having been most carefully

considered and wisely determined, and as having settled all ques-

tions coming within the range of its compass. The words of his

lordship in regard to the proper province of a jury in determining
a question of damages, and the proper latitude to be allowed them,
are worthy of repetition here, if we had space, and of grave consid-

eration and remembrance wherever they have any just application.

15. In actions against common carriers, only such damages as

necessarily result from the wrongful act can be recovered, unless

special damages are alleged and proved.^^ Consequently, where an

unmarried woman received serious injury by the upsettingjof a

able limits, rests entirely in the discretion of the jury. They are to be watchful

that their verdict shall not be so inadequate to the injury as to appear like a

denial of justice, nor so extravagant as to indicate that they have assumed the

office of avengers of the plaintiff's wrongs, without due consideration of any

apologj' for the defendants' conduct, which to some extent exists in all cases.

" Shaw V. Boston & Worcester Railw., 8 Gray, 45.

'3 Wilson r. Newport Dock Co., 4 H. & C. 232; s. c. Law Rep., 1 Exch.,

177; 12 Jur. (N. S.) 233.

>« 9 Exch. 341.

" Hunter v. Stewart, 47 Me. 419.
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passenger-carriage, through the want of due care on the part of

the carrier, it was held that no additional damages could be

awarded on account of lessened prospect of marriage thereby, such

damages not being specially claimed in the declaration or sus-

tained by the evidence ; upon either of which grounds the re-

covery was equally precluded.**

16. It is generally permitted for the plaintiff who claims to re-

cover for loss of time, or loss of business, to prove tlie nature and

extent of his business, and the probable profits arising therefrom,

in order to enable the jury to form a correct estimate of his

loss.*^

17. Where the mother is to be compensated for the injury or

loss consequent upon the death of her infant child, the shock or

suffering of feeling is not to be taken into the account, but only

the pecuniary loss, and that is not to be extended beyond the

minority of the child.*" But the limitation of damages to the

minority of the child seems very questionable. .
The exclusion

from consideration in estimating damages of the suffering in feel-

ings of the mother, has been usual under the English statute, and

most of the American statutes are copied from that.

SECTION IX.

Carriers of Passengers and Goods Cannot Drive within the

Precincts of a Railway Station.

§ 200. 1. "We have already shown that it is competent for rail-

ways to make by-laws regulating the conduct of passengers, and

the use of stations, and other matters concerning the traffic* It

seems to be considered by the English courts, that even in a case

where passengers, by the existing statutes and by-laws of the

company applicable to the subject, have the right to insist upon

coming upon the grounds adjoining the stations of tlie company,
and even where the. company generally allow omnibus drivers and

other passenger carriers to come within the precincts of their star

tions without objection, that a particular carrier of passengers, who
'• Hanover Railw. v. Coyle, 5o Penn. St. 396. See also Hyatt v. Adams, 16

Mich. 180; McIntjTe v. N. Y, Central Ilailw., 37 N. Y. 287.
" State r. Baltimore & Ohio Railw., 24 Md. 84

; cmte, § 196.
»

Ante, §§ 26, 27, 28.
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was excluded from this privilege had no ground of action against

the company on that account.^ But in a later case,^ where one was

80 excluded from driving his omnibus upon the grounds of the com-

pany in the same manner as other carriers of a similar character

were allowed to do, no special circumstances being shown to jus-

tify the particular exclusion, it was held that the court, under the

English Railway Traffic Act, might enjoin the company to admit

the person excluded with his vehicle in the same manner and to

the same extent to which they admitted others of a similar descrip-

tion. But the companies are not in England prohibited from giv-

ing a preference to certain cab-owners, either for compensation
or other consideration, to come within their grounds, and excluding

others.* The complaint mxist come from those who use the rail-

way, and be a bona fide complaint on behalf of the public interest.^

« Barker v. Midland Railw. Co., 18 C. B. 46
;

s. c. 36 Eng. L. & Eq. 253.

This case is put by the court upon the ground of want of privity in contract, and

also, that the grounds adjoining railway stations are not dedicated to public use

in any such sense as to become a public highway for can-iages.

The 2d section of the English "Railway and Canal Traffic Act, 1854," 17 &
18 Vict. c. 31, provides, that railway companies shall afford reasonable facilities

for receiving and forwarding traffic, without any preference or advantage to par-

ticular persons. The court in this case intimate, that even if the company are

liable, under this act, for the injury here complained of, the party must pursue
the specific remedy given by the statute. Willes, J., said: "The action is

founded upon the supposed duty of the defendants to let the plaintiff come on

their lands, and it is suggested that the duty arises from the fact of their allowing

the public generally to come on it
;
but it is not stated that the defendants have

dedicated the place to the public use, so as to make it public. Then it is said

that it is the duty of the defendants, as carriers, to allow persons to bring pas-

sengers and goods into the station. But it would be rather extraordinary, if a

person, to whom no direct duty was due by the company, could maintain an

action, when the passengers could not, because it is not averred that they were

ready and willing to pay the fare, which is essential. Pickford v. Grand Junc-

tion Railw. Company, 8 M. & W. 372. But the action is not maintainable,

also, on another ground. A third person cannot bring an action for the result

of a breach of duty towards another person. The last case of that kind was

where a passenger, by a coach, brought an action against the coach-maker for a

breakdown. If such actions were permitted, the courts Would be inundated with

them."
' Marriott r. London & Southwestern Railw., 1 C. B. (N. S.) 499; s. c. 40

L. & Eq. 250.

Beadell v. Eastern Counties Railw., 2 C. B. (N. S.) 609.

' Painter v. London, Brighton, & South Coast Railw., id. 702.
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SECTION X.

Duty ItesuUing from the Sale of Through Passenger Tickets, in

the Form of Coupons.

1. Not the tame a* where goods and baggage
are ticketed through.

2. /( is to be regarded as a distinct sale of

separate ticJats far different roads.

Theg may be used when the holder

eiecU.

8. 7T4e Jirst company are to be regarded as

agents for the others.

4. If the business of the entire line is consoli-

dated, it is different.

6. But in general it is not regarded as a case

ofpartnership.

6. JTte companies being in different States

and kingdoms maJces no difference.

7. First company held liable for baggage not

checked.

8. So for an injury, occurring on another

line, over which they had sold tickets.

9. A stage route intersected by aferry, hired

to carry the coaches over, is responsible

for the safety of passengers on the

ferry.

§ 201. 1. As the general duty of common carriers of passengers
is different from that of common carriers of goods, so the implied

contract, resulting from the sale of through tickets for passengers
is different. In the case of carriers of goods, and the baggage of

passengers, we have seen that taking pay and giving tickets or

checks through, binds the first company ordinarily for the entire

route.^

2. But in regard to carrying passengers the rule is different, we

apprehend. Tliese through tickets, in the form of coupons, which

are purchased of the first company, and which entitle the person

holding them to pass over successive roads, with ordinary passen-

ger baggage, sometimes for thousands of miles, in this country

import, commonly, no contract with the first company, to carry

such person beyond the line of their own road. They are to be

regarded as distinct tickets for each road, sold by the first company,
as agents for the others, so far as the passenger is concerned

; and

unless the first company check the baggage beyond their own lino,

it is questionable, perhaps, how far they are liable for losses hap-

pening beyond their own limits.^ And where a person procured a

•
Ante, §§ 171, 172

;
McCormick v. Hudson River Railw., 4 E. D. Smith, 181.

•
Sprague c. Smith, 29 Vt. 421

; Hood v. New York & New H. Railw., 22

Conn. 1
;

s. c. id. 602. When this case last came before the court, held, that

the defendants were not estopped from denying that under their charter they
had power to enter into a contract to carry passengers beyond their own road.

But in this respect the case stands alone, probably, at present. See Ellsworth
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ticket in coupon form, over two distinct railways, and delayed two

months at the end of the first railway, before resuming his joupfiey,

it was held, that being printed on separate pieces of paper and con-

taining no restrictions, they were to be regarded as separate vouchers

or contracts for distinct passages, and the delay did not affect the

rights of the holder.^ We apprehend that this is the general un-

derstanding in regard to the rights of the holders of such tickets.

The only question which could fairly occur in case of any consider-

able delay between the different lines would be that it might justify

requiring some explanation.

3. And the contract which exists between the companies, com-

monly, in regard to the division of the price of the through tickets,

constitutes no such partnership as will render each company liable

for injuries or losses occurring upon the whole route. The first

company is, in such case, viewed as the agent of the other com-

panies, and the transaction requires no different construction from

one where the tickets of one company are sold at the stations of

other companies, which is not very uncommon, and would never be

i regarded in any other light than that of agency merely .^ But the

passenger taking separate tickets, for different portions of the line,

will not preclude him from showing by oral proof, that the con-

tract with the first company extended to the entire route. And
this may also be established by circumstances attending the trans-

action.*

4. We are aware that in regard to consolidated lines of travel,

consisting of different companies, or natural persons, originally,

where the entire fare is divided ratably, and all losses are deducted,

it has been held to constitute such a partnership as to render them

all liable to third persons.^

5. But in a recent case, where the subject seems to liave been

a good deal examined, the rule is thus laid down :
^ "If the several

V. Tartt, 26 Ala. 733; ante, §§ 171, 172; Straiton v. New York & New
H. Railw., 2 E. D. Smith, 184. In this last case it was held, that each company-

is only liable for the losses on its own line.

' Brooke v. Grand Trunk Railw., 15 Mich. 332.

* Van Buskirk v. Roberts, 31 N. Y. 661.

»
Champion v. Bostwick, 11 Wend. 572

;
s. c. 18 Wend. 175. See also Carter

V. Peck, 4 Sneed, 203.

' Ellsworth V. Tartt, 26 Ala. 733. And a similar rule is adopted in Briggs
V. Vanderbilt, 19 Barb. 222, in regard to passenger transportation between New
York and San Francisco, the line consisting of three independent companies, .
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proprietors of different portions of a public line of travel, by agree-

ment among themselves, appoint a common agent at each end of

the route to receive the fare and give through tickets, this does not

of itself constitute them partners, as to passengers who purchase

through tickets, so as to render each one liable for losses occurring
on any portion of the line."

6. Contracts made in this mode are binding upon all the com-

panies, and it will make no difference that they are in different

states or kingdoms.^ And if one carrier so issue his tickets, or

in other respects so conduct, as to have purchasers understand

that he undertakes personally for the entire route, he will be held

responsible to that extent.^

7. And where an excursion ticket is issued in Boston by a

railway company terminating there, marked " from Boston to

Montreal," with coupons attached for the connecting roads,

marked in the same manner, the passenger purchasing the same,
and delivering his baggage to the agent of the first company and

demanding a check, the agent refusing to give the check, but giving

assurances that such baggage would be perfectly safe, as he, the

baggage-master, was going through the entire route, was held by
tlie Supreme Judicial Court of Massachusetts, entitled to recover

for the loss or non-delivery of such baggage at the termination of

the route .^

8. In a recent English case,^*' where the first company sold a

who had no common interest in the business throughout the route, although they
advertised together, as one line. And in this case, where the defendant gave
the plaintiff a ticket for a passage by a particular ship, which had already been

wrecked, without the knowledge of either party, it was held the defendant was

liable for the money received for the ticket, in an action for money had and

received, as for the failure of the consideration for which the payment was made.

See abo Northern Cent. Co. e. Scholl, 16 Md. 331.
"•

Cary r. Cleveland & Toledo Railw., 29 Barb. 35.
'
Quimby v. Vanderbilt, 17 N. Y. 306. His being an owner in the different

portions of the route, and advertising it as hia route, are circumstances justly

tending to show a personal undertaking for the entire route.
»
Najac r. Boston & Lowell Railw. Co., 7 Allen, 329.

'•» Great Western Railw. Co. v. Blake, 7 H. & N. 987; 8. 0. 8 Jur. (N. S.)

1013. In this case the plaintiff purchased a ticket in London, and paid one

fare to Milford, in Pembrokeshire, and took one ticket for the entire route,

as is the English custom. The line of the Great Western Company, of whom
the plaintiff purchased his ticket, extends a short distance beyond Gloucester,

and from thence to Milford the line belongs to the South Wales Company. By
arrangement between the two companies the line is worked together, and the
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ticket through an entire line, composed of different companies
worked in connection, and the same carriage going through, it was

held they thereby assumed the responsibility of assuring the track

to be kept in working condition throughout the entire route
;
and

where the passenger was injured upon the track of another com-

pany, by the train coming in collision with a stationary engine left

on the track by the servants of that company, without any fault of

the driver of the train, it was held the first company were respon-

sible.

9. "Where a line of passenger transportation by stage coaches

was intersected by a ferry not belonging to the passenger carriers,

but hired to carry their coaches over, it was held the stage com-

pany were responsible for the negligence or misconduct of the ferry

company and its servants, as being, for the time, their agents and

servants.^^

SECTION XL

How far the Declarations of the Party are Competent Evidence.

3. Exposition of the just application of the

rule admitting declarations as part of the

res gestae.

1. Are competent to show state of health, in

connection with otherfacts.

2. But not to shoio the manner in which the

injury occurred.

§ 202. 1. In trials for injuries to passengers, it has been allowed

to show the plaintiff's complaints of the state of his health, and

that he has not labored at his trade, being poor, and having a con-

siderable family .1 And statements made by a patient to his physi-

fares divided between them. The plaintiff was conveyed by the same carriage

until he entered upon the line of the second company, when it came into collision

with an engine left upon the track, by the servants of the latter company. There

was no negligence on the part of the driver of the train. It was held that the

first company was responsible to the plaintifif, since, under the circumstances,

there was an implied obligation on their part to maintain the whole line in a fit

condition for safe passage.
" McLean v. Burbank, 11 Minn. 277.
' Caldwell V. Murphy, 1 Duer, 23.S

;
s. c. 1 Keman, 416

;
1 Greenl. Ev. § 102

;

Aveson r. Kinnaird, 6 East, 188 ; Bacon v. Charlton, 7 Cush. 58L In an action

for damage sustained through defects in a highway, it is not competent for the

plaintiff to give evidence of his declarations to his physician, in,regard to the

cause of the injury for which the physician was consulted. Chapin v. Marlboro,

20 Law Rep. 653, in Supreme Court of Massachusetts. Nor in an action for

damages, by reason of collision between two carriages upon the highway, can
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cian, for the purpose of receiving medical advice, in regard to the

character and seat of his sensations, have been held competent
evidence in his favor, in an action to recover damages for the per-

sonal injury which was the alleged cause of the malady or illness,

even where such statements were made preceding the action.^

2. But in practice at Nisi Prius, it has generally been considered

inadmissible to show the statements of the party injured, in regard
to the manner in which the injury occurred, as, for instance, the

manner of driving, or the rate of speed, the declaration of the party

being competent only as to invisible and insensible effects of the

injury, such as bodily and mental feelings, which are of necessity

shown by the usual and only modes of expression applicable to the

subject.^

3. But the declarations of the engineer having charge of the

train, and made at the time an injury occurs, have been received

as evidence in an action for negligence against the company, as

part of the res gestce.^ There ean be no doubt of the soundness of

this general proposition. 'But we think courts and text writers

are very much in danger of extending the rule to declarations,

made at the time of tiie transaction, although forming no part of it.

The declaration to constitute a part of the transaction must not

only be made at the time the event is transpiring, but it must be

made for the purpose of qualifying or giving character to some act

then doing, and unless it is of this latter character it is no more

admissible for being made at the time of the transaction than if

made at any other time. And such it seems to. us was the char-

acter of the declarations of the engineer that the train arrived at

the crossing behind time, which were admitted in this case.*

the plaintiff give evidence of the declarations of defendant's servant, that the

plaintiff was not in fault, made at the time of the accident, and while the de-

fendant was being extricated from the carriage. Lane v. Bryant, 20 Law Rep.
668.

' Barber v. Merriam, 11 Allen, 322.

• Hanover Railw. v. Coyle, 65 Penn. St. 396.
* 1 Greenl. Ev. § 108 and note, § 108 a.
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SECTION XII.

Passengers Wrongfully Expelled from Cars.

1. Company not held liable for exemplary
[

6. One wrongfully expelled from, the can,

damages unless they ratified the expul- I not entitled to spedal damages, un-

51on.

2. But upon principle the company should be

liablefor special damage.
8. Are trespassers if they refuse to ddiver

baggage in such cases.

4. Company must keep strictly to the terms of

any by-law regarding the production of
tickets when called for.

6. Conductors bound to exclude disorderly or

offensive persons.

less it occurs dearly without hisfault.

Where ticket lost, person liable to pay

fare.

One wrongfully put on shore, by a pas-

senger boat, short of his destination,

may show, to enhance damages, that

it was done in an insulting tnan-

§ 203. 1. It has been held that a passenger who was wrongfully

expelled from the company's cars, after having surrendered his

ticket, the conductor not crediting his statement, was not entitled

to recover vindictive or punitive damages against the company,
unless they expressly or impliedly participated in the tortious

act, authorizing it before or apjiroving it after it was committed.^

'

Hagan v. Providence & Worcester Railw., 3 Rhode Island, 88. This was

ftn action on the case, and the rule of damages given to the jurj-, approved in

the Superior Court, was,
" That all damages for actual injury, loss of time, pain

of body, money paid for employment of physician, or injury to the feelings of

defendant, might be allowed." This is as far as most cases go, in this form

of action, unless in slander and libel
;
and it has been seriously questioned, how

far damages in any case should be given for exemplary or punitive purposes.

But in practice, that has more commonly been allowed, when the party acts in

bad faith, and from feelings of vindictiveness. And in the case of railway com-

panies, who are incapable of such motives personally, it is rather intimated, in

the case cited above, that they would never be liable for such damages, unless

upon some formal ratification of the act of their agent. But, upon principle, it

would seem that if the agent was so situated as to represent the company in the

particular transaction, and for the time, they should be liable to the same rule of

damages as the agent, although the form of action may be different.

If the act is that of the company, they should be held resjjonsible for all its

consequences, and there seems quite as much necessity for holding the company
liable to exemplar)' damages as their agents. It is difficult to perceive why a

passenger, who suffers indignity and insult from an inexperienced or incompetent

conductor of a train, should be compelled to show the actual ratification of the

act of the conductor, in order to subject the company to exemplar)' damages, if

the transaction was really of a character to demand such damages, and the com-

pany are liable at all. It would rather seem that the reasoning of the court.
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2. But no doubt if one were put out of the cars wrongfully, and

thereby suffered serious detriment in his business, he might be

entitled to recover special damages, but not probably without

declaring specially in regard to such damages.
3. Where a ship-owner refused to carry a passenger, whom he

had engaged to carry, and proceeded on the voyage without giving

the passenger reasonable opportunity to remove his baggage, or

with the intent to carry it beyond his reach, it was held, that he

thereby terminated the contract of carriage, and was liable in

trespass.^

4. Where the company have a by-law or regulation by which

passengers are bound to produce their tickets when required so to

do, they must bring themselves strictly within the terms of the

by-law. And where the by-law provided that no passenger should

enter any carriage of the company, or ride therein without first

paying fare and procuring a ticket, which he is to show when

required, and to deliver up before leaving the carriage, and the

master procured tickets for himself and his servants, which were

allowed to enter the carriages upon the master telling the guard
he had tickets for them, without the servants being required to

produce them, each for himself, it was held the master might re-

cover for the expulsion of the servants for not producing their

tickets.*

5. The conductor of a street railway car may exclude or expel
from the car, any person, who by reason of intoxication or other-

wise is in such a condition as to render it reasonably certain, that

his presence or continuance in the vehicle would create incon-

venience or disturbance, or cause discomfort and annoyance to

other passengers.* It is the duty of such passenger-carriers to

take all reasonable and proper means to insure the safety, and

provide for the comfort and convenience of their passengers, and

for that purpose to repress and prohibit all disorderly conduct in

carried to its full extent, would show that the conductor, in that portion of his

conduct which was tortious, did not represent the company at all. Upon the

same principle it was at one time held, that a corporation is not liable to indict-

ment for the misfeasance of its agents. Post, § 225.
* Holmes ©. Doane, 3 Gray, 328.
'
Jennings v. Great Northern Railw. Co., Law Rep. 1 Q. B. 7

;
8, c. 13 Law

T. (N. S.) 231. See also Dearden c. Townsend, Law Rep. 1 Q. B. 10
;

8. c. 13

Law T. (N. S.) 323.
* Vinton c. Middlesex Railw., 11 Allen, 304.

Tou n. T<uA 18
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the cars, and to expel or exclude therefrom persons whose conduct

or condition is such as to make acts of impropriety, rudeness,

indecency, or disturbance either inevitable or probable ; and the

conductor is not bound to wait until some act of violence^ profane-

ness, or other misconduct has been committed, to the inconvenience

or annoyance of other passengers, before exercising his authority

to exclude or expel the offender.^

6. Where one gave half his ticket to another to enable him to

ride upon it, and was expelled from the cars on the ground that

he had not paid his fare, and left a pair of opera glasses behind, in

the carriage, without asking to have them taken out, he was held

not entitled to recover the value of the same, as special damages

resulting from the assault.^

7. Where a season ticket was issued upon the condition that it

should be shown to the conductor when demanded, and that no

duplicate should be issued, and the same was accidentally lost, so

that the holder could not produce it, he was held liable to pay
fare.'

8. It has been held, that where a passenger is put on shore

short of the port of destination under circumstances of indignity

and insult calculated to wound his sensibility, he is entitled to

show the circumstances of his disembarkation and the language
used by the captain, as a ground for enhancing damages.^

SECTION XIII.

Paying Money into Court, in Actions against Passenger Car-

ries.

Payment into court in general count and

tort, only admits damages to extent of
sum paid.

2. But in cases of special contract, admits

the contract and breach alleged.

§ 204. 1. Where a declaration in tort is general, and without

specification of the particulars of the cause of action, the payment
of money into court admits a cause of action, but not the cause of

*
Bigdow, Ch. J., in Vinton v. Middlesex Railw., 11 Allen, 306.

• Glover v. London & Southwestern Railw., Law Rep. 3 Q. B. 25.

'
Ripley «. New Jersey Railw., 30 N. J. 888.

^
Coppin r. Braithwaite, 8 Jur. 875.



§ 204 a. WHERE ONE COMPANY USES ANOTHER'S TRACK. 275

action sued for, beyond the amount paid into court, and the plain-

tiff must give evidence before he is entitled to damages, beyond the

amount paid into court.

2. But if the declaration be specific, so that nothing is due,

unless the defendant admits the specific claim in the declaration,

the payment of money into court admits the cause of action sued

for,^ both the contract and the breach of it.

SECTION XIV.

Liability where one Company uses the Trade of Another.

1. Statement of the facts of a caae.

2. Company not liable to occasional peu-

tengen on freight trains far torts com-

mitted by emjtloifees of other roads.

8. Same liability toward passengers com-

ing from other roads as in other

cases.

4. And owe passengers same duty upon other

roads as their own.

6. Railway responsible, on other roads, to

same extent as the owners.

6. Responsibility measured by law applicable

to case.

§ 204 a. 1. In a recent case, the plaintiff had employed the de-

fendants to transport cattle from Vermont to Boston, by their

trains. By the custom of defendants, the plaintiff" was allowed to

go as a passenger, in a saloon car attached to the cattle train, with-

out additional charge, to enable him to look after the cattle. The

train, in its passage, went over the Northern New Hampshire

Railway, that company furnishhig the motive power, with their

engineer and fireman, but the defendant's conductor continuing
with this train through the route. While the train was passing
over the Northern New Hampshire Railway, without any fault of

those who had the management of it, but through the sole negli-

' Perren r. Monmouthshire Railw. & Canal Co., 17 Jur. 632; 8. c. 20 Eng.
L. & Eq. 258. The declaration here stated a contract to carry plaintiff from N.
to £., and a negligent breach of duty in the performance of it, and damages.

Plea, payment of £25 into court. Replication, damages ultra. Held, the negli-

gence was admitted, and the plaintiff was entitled to recover all damages proved,
even beyond the £25, without introducing proof to show defendant guilty of

negligence on his part.

The general subject of the effect of paying money into court will be found

examined to some extent in Hyde r. Moffutt, 16 Vt. 286; Bacon v. Charlton,

7 Cush. 581. See also, upon this general subject, Stapleton r. Nowell, 6 M. &
W. 9

;
Fischer r. Aide, 3 M. & W. 486

; Story v. Finnis, 6 Ex«h. 123
;

8. c. 3

Eng. L. & Eq. 548.
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geiice of the other servants and employees of the Northern New

Hampshire Railway, the saloon car, which carried the plaintiff,

was broken in by a collision with another train going in the same

direction, and the plaintiff seriously injured.

2. It was held, that the undertaking of the defendants, in regard
to carrying plaintiff, was of a limited and special character, and

did not render them responsible for injuries which he might sus-

tain by the misconduct of other parties ;

^ that the plaintiff being

aware, from the very nature of the transaction, that he would be

exposed to perils of this character, must be supposed to undertake,

upon his own part, to sustain that hazard, and could not justly be

allowed to throw it upon an innocent party, who was known to

him, at the time of entering into the contract, to have no control

over the persons causing the plaintiff's injury .^ And this case

may be maintainable upon this latter ground, and the peculiar cir-

cumstances of the undertaking, but probably not upon general

principles applying to passenger-carriers.^

3. In a recent case in Massachusetts, it was held, that a railway

company, which receives the cars of another company upon its

*

Sprague v. Smith, 29 Vt. 421. It was argued in this case, that, as the de-

fendants' contract bound them absolutely to carry the freight, and the plaintiflf

went, as incidental to the main contract, the same kind of liability should be

assumed in regard to him, if not to the same extent. But the plaintiff can in no

sense be regarded otherwise than as a passenger. The same rule applies to

agents and servants, and to negro slaves. United States v. The Thomas Swan

(Dist. Court of U. S. Dist., South Carolina), before Magrath, J., 19 Law R. 201.

There is the same difference between the liability of carriers always, for the per-

son of a passenger and for his baggage. In the case of Sullivan v. Philadelphia

& Reading Railw., 6 Am. Law Reg. 342
;

s. c. 30 Penn. St. 234, it is decided,

that a railway company cannot excuse themselves as carriers of passengers where

injurj' occurs in consequence of cattle straying upon the track, through defect of

fences, which, as to the owners of the cattle, the company were not bound to

maintain, because such act is a trespass against the company. It is the duty of

the company to exclude cattle from their track for the security of their passen-

gers. But this rule would not probably be extended to sucli acts of trespass as

no reasonable foresight or caution could have anticipated or guarded against.

Ante, § 127, n. 6.

•
Bridge v. Grand Junction Railw., 3 M. & W. 244; Thorogood v. Bryan,

8 C. B. 115, 129. But the carrier is himself responsible for the acts and neglects

of all persons, natural or corporate, who are employed in carrying out his under-

taking, and they are, pro hac vice, his servants. Ryland r. Peters, Wallace,

Philadelphia, 264.
^
Post, pi. 4, and n. 5.
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track, placing them under the control of its agents and servants,

and drawing them by its locomotive power, assume towards the

passengers the common liability of passenger-carriers,* and that it

makes no diiference, in regard to the liability of the company, to

passengers passing over their road, whether they purchase tickets

of them, or of any other railway company or agent, authorized to

sell such tickets.*

4. But the rule of law in regard to passenger-carriers who run

over other roads than their own, seems now to be pretty well

established, that the first company is responsible for the entire

route, and must take the risk of the negligence of the employees
of the other companies.*

5. And in one case where cattle were injured by a train run by
a company other than the owners of the line, running thereon by

permission of the owners, and the animals came upon the track

through defect of fences, which it was the duty of the owners of

the line to build, it was held that the company running the train

were responsible for the injury, although the owners of the line

might also have been responsible for the same.^

6. "Where a company took leave to run upon the line of another

company under the general railway law of the State, by means of

a lease of the second company, which was organized under the

general railway law, the former company acting under a special

statute, it was held that the responsibility of the first company in

running the second company's road must be determined by the

provisions of the general railway law and not by the special charter

of the first company .'^

*
Schopman r, Boston & Worcester Rallw., 9 Cush. 24.

*
Railway Co. r. Barron, 5 Wall. 90; ante, § 201, pi. 8, and note. See Ayles

r. Southeastern Railw., Law Rep. 3 Exch. 146.

*
III. Central Railw. v. Kanouse, 89 111. 272.

' McMillan r. Mich. Southern & Northern Ind. Railw., 16 Mich. 79.
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SECTION XV.

How the Law of the Place
'

Governs.

1. Corporations are only liable according to

lex loci.

2. This in conformity with the general law.

8. Corporations must be judged by local

law.

4. It was left to the jury to say what uxis

reasonable under a special contract as to

the time of shipping goods from a for-

eign country.

5. But in the absence of special contract the

laws of the country to which the ship

belongs will govern.

6. Where a collision occurs in a British

port, the rights ofparties uoill he settled

by the law of that country.

§ 204 b. 1. Corporations, as we have seen,^ can only act in

conformity with the law of the state or sovereignty by which they
are created. It must follow, by parity of reason, that such corpo-

rations are responsible, as carriers, only to the extent and in con-

formity to the law of the state or jurisdiction where the contract is

made or the duty undertaken. And it will make no difference

whether the action is in form ex contractu or ex delicto.

2. This is in conformity to the general rule of law upon the

subject of contracts and torts. Thus, in a very recent English
case 2 in the Exchequer Chamber, where the subject is considerably

discussed with reference to torts committed abroad, it was held,

that an action will lie in the common-law courts of the realm, in

respect of an assault or other tort committed by one English sub-

ject against another English subject beyond the realm, provided
that the foreign law prevailing on the spot gave compensation or

damages for the offence to the party injured.

3. So that, most unquestionably, where railway corporations are

sued out of the jurisdiction by which they were created, and under

whose laws alone they can act, the extent and degree of their

responsibility must be determined by the law of the place of the

existence and action of such corporation.

4. And on a contract made in a foreign country with carriers to

transport goods to this country, and alleged breach of duty by

negligence in causing an injury to them in that country, no ques-

>
Ante, § 17 a.

* Lord Seymour v. Scott, 9 Jur. (N. S.) 622
;

s. c. 1 H. & C. 219
;
8 Jur.

(N. S.) 668.
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tion of the lex loci being raised, upon the express contract and

evidence of the course of business there, and other facts in the

case, it was left to the jury to form a judgment whether there had

been such negligence as to cause a breach of duty, and what

would be reasonable under the circumstances.^

5. So too where the contract of affreightment does not provide

otherwise, it has been held, that in respect of sea damage and its

incidents, including liabilities on a bottomry bond, the law of the

country to which the ship belongs must govern.*

6. And where a collision between American vessels occurred

in a British port, the rights of the parties depend upon the British

statutes or laws there in force, and if doubts exist as to their true

construction, our courts will adopt that which is sanctioned by the

courts of Great Britain.^

' Cohen V. Gaudct, 3 F. & F. 455. And in this case, where there was an ex-

press contract to send goods into England, the jury were told that meant in a

reasonable time, and that the default of carriers by sea employed by them to

carry the goods would be no excuse for a delay to ship them in a reasonable time,

or for damage done on the quay or on the passage, which might have been avoided

by reasonable despatch.
*
Lloyd V. Guiburt, Law Rep. 1 Q. B. 116.

» Smith V. Condry, 1 How. (U. S.) 28.
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CHAPTER XXYIII.

TELEGRAPH COMPANIES.

Their Rights, Duties^ and Besponsibilities.

1. The ordinary corporate rights and duties

of these companies discussed else-

where.

2. The chief inquiry, as to third parties, is,

which shall assume the risk of trans-

mitting a message.

3. Telegraphic communications must be

proved by production of the original,

or in default of that, by copy, Sfc.

4. Questions will arise whether the message

delivered to the operator, or that re-

ceived, is the original.

5. Jf the parly sending the message is the

actor, that receitxd at the end of the

line is the original.

6. But a mere reply, or message sent on

behalf of the person to whom sent,

is the original when delivered to the

operator.

n. 4. Discussion of these points in a case in

Vermont.

7. Where both parties agree to communicate

by telegraph, each assumes the risk of
his own message.

n. 6 and 6. Discussion of the question of

making contracts by telegraphic com-

munication.

8. Illustration of the question of resemblance

or difference between correspondence by
mail and by telegraph.

9. If one employ a special operator, he as-

sumes the risk of transmission. It is

his own act by his agent.

10. Both parties may be entitled to maintain

actionsfor default in transmitting mes-

sages.

11. Notice that company will not be respon-

sible for mistakes in unrepealed mes-

sages binding.

12. The American courts adopt the same

view. Company always responsible

for ordinary neglect.

13. Companies can only be regarded as in-

surers of the accuracy of repeated mes-

sages.

14. Held responsible in one case where

specially cautioned.

16. But, generally, not responsible for er-

rors in unrepealed messages, except

on proof of negligence or uxint of
skiU.

16. Telegraph companies not responsible as

common carriers, and may limit re-

sponsibility to their own lines and to

repeated messages, if not guilty of

negligence.

n. 10. Discussion of the question, how far

telegraph companies are common car-

riers.

17. Case in Kentucky, holding the company

responsible only for care and skill in

unrepeated messages.

18. and n. 16. Discussion of the question of

responsibility for messages passing

over different lines.

19. Statement of some suggested difficulties

in establishing a proper rule of dama-

ges in such cases.

20. All that is required to render the business

safe is lo understand the messages cor-

rectly.

21. The ordinary rule of damages appli-
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cabU

here.

to contracts should be applied

22. 7Tu fact that such correspondence is not

fully understood by the companies will

make no essential difference in the

application of the rule.

28, and n. 21. Party on discovering mistake

must elect whether to adojA it or not.

24. Rule of damages adopted in some unre-

ported cases.

25. and n. 28. The party entitled to recover

penalty is the contracting party.

26. The duty to serve all without discrimina-

tion or preference. Disclosing secrets

ofoffice.

27. Several miscellaneous points decided by

the cases.

1. Placing poles in the highway, with-

out legislative authority, creates a

nuiscmce.

2. And telegraph comjKinies, having legis-

lative powers, must see that their works

do not obstruct the highway, to the in-

jury ofordinary travellers.

8. Shipmasters are bound to know of the

existence and situation of submarine

cables, and not to injure them.

4. 7^e duty of secrecy in regard to tele-

grafihic correspondence important and

difficult to secure.

6. How far treasury notes are lawjul

tender for rent of telegraph line,

agreed to be paid in United States

currency.

6. Telegraph posts, once legally estab-

lished in the highway, cannot ajter-

wards be removed or treated as a

public nuisance.

7. Atmospheric influences, or uninteUi-

gible nature of message, how affecting

damages.

8. Liberal constructions in proving tele-

graphic communications.

9. Morse's patent vindicated.

An elaborate review of numerous points

oflaw upon the subject.

29. Powers of courts ofequity in vindicating

the exclusive rights of such com-

panies.

Duty of companies to transmit messages

promptly andfairly.
Numerous points decided in another

case.

28,

80

81

The importance of telegraph companies to the business interests

of the country seems to require that the profession should be able

to find ready access to the decided cases bearing upon those inter-

ests, whether having reference to those of the companies or of the

public. And the intimate connection between the railways and

telegraphs, as well as the similarity of the changes wrought in

business operations by each, seem to justify the expectation that

the law applicable to both should be combined in the same treatise.

These considerations have induced us to here insert the leading

propositions hitherto declared in the courts, both in England and

America, bearing exclusively upon the rights, interests, and duties

of telegraph companies.

§ 204 c. 1. We have before considered most of the questions

bearing upon the rights and duties of telegraph companies, as

corporations, requiring to take land compulsorily for their con-

struction, since these questions do not differ materially from those

which arise in the construction of railways.^

*
Ante, §§ 1-123. But at the time of the publication of the former editions

of this work telegraph companies were only in the state of early infancy, and the
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2. The questions in regard to telegraph companies which have

an exclusive bearing in that direction must naturally be expected
to have chief reference to their duty in accurately transmitting

messages ;
the mode of proof, and which party, as between third

persons, takes the risk of any want of accuracy in such communi-

cations. These points are somewhat considered in a case in Ver-

mont, decided at a comparatively early day, before much had been

settled by the courts in regard to them.^

3. It is here declared, that where a telegraphic communication

is relied upon to establish a contract, it must be proved as other

writings are, by the production of the original. If that is lost it

may be proved by a copy, or, in default of that being obtainable,

by oral testimony. But it has been held, that where the principal

portion of the contract is settled by oral communication between

the parties, and the telegraph is resorted to for the purpose of set-

tling some incidental matters connected therewith, the contract

will be susceptible of proof by oral evidence, and the telegram is

to be received as proof of the particulars settled thereby.^

4. Questions may arise in regard to what is to be regarded as

the original, in communications transmitted by telegraph ;
whether

the written .message delivered to the operator, at the office from

which sent, or the copy of the despatch delivered by the office at

which it was ultimately received.

5. This will depend upon which party takes the risk of trans-

mission
;
in other words, whose agent the telegraph becomes in the

transmission. Where the party sending the message is the

responsible party, acting on his own behalf, or on behalf of a prin-

courts had decided very little upon points having exclusive reference to those

companies, either in regard to their internal or external interests. The exten-

sion of the lines to every part of the world, and the large amount of business

transacted, more or less by means of such communication, will, at no distant

period, render this one of the leading commercial interests, and may engross a

large portion of ordinary correspondence, thus compelling the national govern-
ment to assume its exclusive control as a postal agency.

* Durkee v. Vermont Central Railw,, 29 Vt. 127. See also Matteson v. Rob-

erts, 25 111. 591, where it is held that a copy of a telegram is not evidence, the

original should be produced or its absence accounted for.

' Beach v. Raritan & Delaware Bay Railw., 37 N. Y. 457. There is a some-

what remarkable decision in Williams v. Birkett, 37 Miss. 682, that the person

to whom a telegram is directed is not competent to prove its contents, without

accounting for its loss and proof that the author sent it, but the admission of the

alleged writer that he did send it and of its contents, is competent.
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cipal, who desires to send the message to give information which

he desires to have acted upon, or to obtain a reply, with a view to

initiate a contract, the message delivered at the end of the line is

the original.

6. A mere reply, without new conditions, or a message which

the party to whom it is sent desires to have sent and consequently

takes the risk of transmission, becomes the original when delivered

to the operator, and cannot strictly be proved except by itself.

But where the papers on which the original messages are written

and delivered are not preserved, after being entered in the books

of the company, the first copy made becomes the best proof of the

original. Our own view will be best presented in the language
used in delivering the opinion in the case^ last cited.*

7. In a recent case in New York^ it is held, that where the

* •' In regard to the proof offered to establish telegraphic communication, it

seems to us that where such communications are relied upon to establish contracts,

where their force and effect will depend upon the terms used, they must be proved
in the same manner as other writings, such as letters and contracts, are. For a

telegraphic communication is ordinarily in writing in the vernacular, at both ends

of the line, and must of necessity be so at the last end, unless the person to whom
It is addressed is in the office at the time, which is sometimes the fact. In such

case, if the communication were never reduced to writing, it could only be

proved, like other matters resting in parol, by the recollection of witnesses in

whose hearing it was repeated. In regard to the particular end of the line where

inquir}' is first to be made for the original, it depends upon which party is respon-

sible for the transmission across the line, or in other words, whose agent the tele-

graph Is. The first communication in a transaction, if it is all negotiated across

the wires, will only be effective in the form in which It reaches Its destination. In

such case Inquirj' should first be made for the very despatch delivered to the party
addressed. In default of that, Its contents may be shown by the next best proof.

" If the course ofbusiness is to preserve copies of all messages received in books

kept for that purpose, a copy might readily be obtained which would ordinarily

be regarded as better proof than the mere recollection of a witness. And ac-

cording to the early English and the American practice, the party is bound to

produce a copy of the original (that being lost) when In his power, and if he have

a sufficient time before the trial to enable him to do so. 1 Greenleaf £v., § 84,

and note. And perhaps If no copy of such message Is preserved, but the original

message ordered to be sent Is preserved, that should be produced, although this

was not strictly the original in the case, the letter delivered, which was the

original, being lost.

" But where the party to whom the communication is made is to take the risk

of transmission, the message delivered to the operator is the original, and that is

to be protluced, or the nearest approach to it by way of copy or otherwise."
» Trevor c. Wood, 41 Barb. 255

;
s. c. reversed 36 N. Y. 307. The rule in



284 TELEGRAPH COMPANIES. CH. XXVIH.

parties liave agreed that the communications between them shall

be by telegraph, this in effect is a warranty by each party that his

communications to the other shall be received
;
and a communica-

tion by telegraph is only initiated when it is delivered to the

operator ;
it is completed when it comes to the party for whom it

is designed.

8. It is here said, that the rules of law applied to contracts

made by correspondence by mail are not applicable to communi-
cations by telegraph. But it seems to us that the same rules will

in the main apply. For in both cases the party taking the risk of

transmission will be the same, and the consequences of mistake or

failure will ordinarily fall upon the same party in both modes of

communication. But this case seems to hold that there is a dis-

tinction between the two modes of communication, in that the post-

office, being a public institution, is not the agent of either party,
but is alone responsible for the transmission of letters, while the

telegraph is the agent of the party employing it. But we do not

regard to contracts by correspondence through the mail is well settled. Where
one makes an offer and requires a reply by mail, the contract is closed the

moment the reply is mailed, or deposited in the authorized place of deposit for

letters in the post-ofl5ce or elsewhere for the mail. Vassar v. Camp, 1 Keman,
441

; Tayloe r. Merchants' Ins. Co., 9 How. 390. But these and aU similar cases

go upon the ground that the person making the offer, directs, by implication,
that the reply to his proposition shall be made through the mail, and that when
it is so accepted the contract shall be considered as closed. That is said almost

in terms in Tayloe r. Merchants' Ins. Co., supra, and clearly implied in the terms

of the offer in Vassar v. Camp, supra. And in the latter case it is declared by
the court, that the party making the offer may make it a condition that the pro-

posed contract shall not be obligatory upon him until he receives notice of its

acceptance, or imless he receives such notice in a specified time. But where

nothing is said, it is the fair implication that one making an offer through the

mail expects a reply in the same way ;
and unless he annexes some express con-

dition to his offer, he must, as a reasonable man, expect to be bound by it, if

accepted in the mode indicated by the terms of the offer. Unless this rule of

construction were adopted, it would become impossible ever to have a contract

closed, as both parties, at all times having the locus penitentice, might exercise it

upon the receipt of the reply, or before.

And we think in all reason that one who sends an offer by telegraph, asking
a reply, is bound, the moment the reply is dehvered, to the company to be sent by
the same communication by which the offer is transmitted. One who sends a propo-
sition by telegraph, and asks a reply, must, in all reason and fairness, expect it

will be understood, a reply by telegraph ;
and if so, it is difficidt to perceive

any difference between correspondence by mail and by telegraph in effecting a

contract.
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comprehend the existence of any such distinction. Both are the

agents of the party employing them, and such party is responsible

for tlie safe transmission of messages by either. This is well

illustrated by the transmission of money by mail. If the debtor

assumes to send the amount of his debt by mail, without instruc-

tions from his creditor to do so, he assumes the risk of safe

delivery, and consequently makes the post-office his agent through-
out the transit. But if the creditor directs the money sent by

mail, it becomes his agent for the purpose, and the risk is his, and

the debt paid the moment the money is placed in the post-office,

whether it ever reaches the creditor or not.®

9. Where one employs a special agent, who is not the regular

operator, to transmit a message across the wires, he takes the

* The case of Trevor c. Wood, supra, was reversed by the Court of Appeals,
36 N. Y. 307, and the following propositions declared :

—
There must be a concurrence of the minds of the parties upon a distinct prop-

osition manifested by an overt act. The sending a letter announcing consent to

the proposition is a sufficient manifestation of concurrence to consummate the

contract. Where the offer is by letter or by telegram, the acceptance signified

in the same manner is sufficient, irrespective of the time when it comes to the

proposing party.

An agreement to communicate by telegraph creates no warranty by either

party that the telegrams shall be duly received.

I'roof of the sending a telegram, and of sending by mail a letter accepting the

proposition of the defendants, is a sufficient subscription to take the case out of

the statute of frauds.

The question, at what particular point a contract by correspondence becomes

fixed and irrevocable, is learnedly discussed by Marcy, J., in the New York
Court of Errors, in Mactier r. Frith, 6 Wendell, 103, and the proposition de-

clared, that where one sends an offer by mail (and the rule is the same, in cor-

respondence by telegraph), and tlie other party mails a letter, in conformity with

the offer accepting the same, the contract is perfected and irrevocable, from the

time of mailing the letter. And this is now, wu Chink the settled law upon the

point. The Chancellor, in the same case, in the Court of Chancery, held, that

the contract was not perfected until the acceptance of the offer was made known
to the party making it. But the decree was reversed by the Court of Errors,

and the leading opinion delivered by Mr. Justice Marcy, reviewing all the learn-

ing upon tlie question, from the Roman civil law, through the continental law-

writers and the common law of England, to the present day. The later case of

Brisban r. Boyd, 4 Paige, 17, adopts the same view, in conformity with the doc-

trine laid down in the Court of Errors. And the case of Trevor c. Wood, supra,

in the Court of Appeals, decides that the same rule applies to contracts consum-

mated by correspondence, by telegraph. See also Prosser v. Henderson, 20 Up.
Canada Rep. (Q. B.) 438.
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responsibility of correct transmission, whether such would have

been the case or not, if he had employed the usual agencies of

telegraphic communication.'^ And where such message had refer-

ence to responsibility for the act of another, the sender will be

bound to the extent of what his agent transmits, whether he so

intended or not. And a message so sent will be the same as if

sent by himself, and will be regarded as a memorandum in writing,

under the statute of frauds, to the extent of the words sent.

10. The general question of the party assuming the responsi-

bility of the transmission of messages by telegraph is illustrated

by some of the cases incidentally, in allowing the party to whom
the message is sent to maintain an action for damages, on the

ground that he had been misled and had thereby suffered loss,

where it might have been claimed, that if the party sending the

message were bound by it, in the form in which it reached the

person to whom it was addressed, he would have been benefited

rather than damnified, inasmuch as he would by the error have

secured a much larger sale than he would otherwise have done.^

But we think the true distinction, in regard to the party entitled

to bring the action, where any default in transmitting a message

by a telegraph company arises, must rest upon the distinction

which everywhere obtains in actions on the case. 1. Tliat the

contracting party may maintain the action against the company on

the ground of breach of contract, as well as for any breach of

duty, as public servants. 2. Those who are injured by their neg-

lect of duty, as public servants offering to serve faithfully all who

may have any interest or connection with their operations, may
have an action on the ground of a virtual tort in failing to per-

form this general duty of faithful and careful servants. This

seems to us to be well illustrated by the case last cited. The

sender of the message might have maintained an action to recover

all the damage he sustained by an over order being sent to his

correspondent. On the other hand the correspondent was not

'
Dunning v. Roberts, 35 Barb. 463.

"* New York & Washington Printing Telegraph Co. v. Dryburg, 35 Penn. St.

298. In this case the message was for two hand bouquets ;
the operator not read-

ing the word " hand" correctly, but calling it
"
hund," added "

red," making the

order for "two hundred bouquets." The florist procured a large quantity of

expensive flowers, which the party giving the order refused to accept, and he

brought his action against the telegraph company for the damage, and it was sus-

tained.
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obliged to forward the two hundred bouquets and collect pay for

them of the man who never intended to order them. He was not

obliged to accept such man as his debtor, but might recover all

his damages, if he so elected, of the party whose default and neg-

ligence caused them.

11. We must state briefly the points which have been decided in

other cases. It was early decided, that where the party sending a

message signs a paper handed him by the company at the time,

upon which is written or printed a notice that messages of conse-

quence ought to be repeated from the station to which they are

addressed, and that a higher rate is charged for repeated messages,
and that the company will not be responsible for mistakes in

unrepeatcd messages ;
he will be bound by the notice, the limita-

tion being regarded as reasonable, and if not, it is at least such a

limitation as the defendants may properly annex to all their

undertakings.^

12. A similar condition is contained in most of the bills upon
which messages are required to be written by those desiring to

send them by American telegraph companies. And so far as we

know, the courts have in this country followed the English decision

already referred to. In the last case cited a query is made how
far the company in such case will be responsible for gross neglect.

We think there ought to be no doubt in regard to the responsibility

of the company in such cases for even ordinary neglect. And tlio

whole extent to which such a condition should be held to qualify

the responsibility of the company, is that it will not be held

absolutely responsible, as insurer of the accuracy of transmitting

messages, unless repeated and paid for as such.

13. This is the only ground upon which such a company could

be held responsible as insurers, as tliis is the only mode in which

perfect certainty of accuracy can be secured. And if the sender

desires to secure perfect accuracy, he should so state, and pay

accordingly, as it seems to us. This construction will reconcile

the cases and the conflicting dicta in regard to the proposition how
far telegraph companies are to be regarded as common carriers.^"

• M'Andrew v. Electric Telegraph Co., 88 Eng. L. & Eq. 180; s. c. 17

C. B. 8.

'' Thus in the case cited in n. 9 the company are spoken of by Jentit, Ch. J.,

as "
carriers," and therefore entitled to annex any reasonable condition to their

responsibility as insorers. And in Parks v. Alta California Telegraph Co., 13
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14. In a recent case in Pennsylvania,^^ where the plaintiff in

error was employed by the defendant in error to send a message to

Cal. 422, it is expressly decided that telegraph companies are common carriers.

While in Bimey v. New York & Washington Tel. Co., 18 Md. 341, the company
is held responsible for all reasonable diligence to transmit the message correctly,

but is not regarded as a common carrier, but performing a service for others ac-

cording to its established rules, and that such rules bind him, if known to the

employer, or if he has the means of knowing them they form part of the contract

and undertaking of the company. But it is here held, that the exception as to

the company's responsibility for unrepeated messages will not excuse the com-

pany, where the operator forgot the message and made no effort to transmit it.

And in N. Y. & Washington Printing Tel. Co. v. Dryburg, 35 Penn. St. 298,

it is also declared, that telegraph companies are not responsible as common car-

riers and insurers of the correct transmission of their messages, but their respon-

sibility is similar to that of common carriers, and if they negligently or wilfully

violate their duty of sending the very message ordered to be sent, they are re-

sponsible in damages to the party injured. The corporation, it is here said, is

liable in tort for the misconduct of its agent, although not appointed under the

seal of the corporation, if the act be done in the ordinary course of his service

or duty. And even when the sender did not pay for repeating the message ac-

cording to the standing rules of the company duly published, this will afford no

excuse for the company where the operator added to the message left an im-

portant matter, making it read differently, and, in fact, to be an entirely different

message.
These cases, and some others might perhaps be quoted of the same character,

sufficiently evince the animus of the rule of law upon the point of the responsi-

bility of telegraph companies.

1. If they annex no conditions to their undertaking, they will be expected to

do it in the same careful and faithful manner that other careful and skilful men
in that department do such business.

2. If a message is left and paid for as a single transmission, the sender, or

those interested in the sending, wiU be expected to assume what risk necessarily

attends such transmissions after diligent and faithful effort to accomplish the

duty.

3. As there is but one sure test of the accuracy of messages being sent, that

is, by repeating them, one who desires to secure that, or where the business is of

such importance as to make that desirable and reasonable, will be expected to so

inform the company and pay for the insurance.

4. This rule is so obviously just and reasonable, that we believe it forms a

standing and undeviating rule of all the telegraph companies here and elsewhere,

and is so notorious, that all persons sending messages may fairly be presiuned

aware of its existence and wiU be bound by it.

There are some few early cases not falling precisely within these rules perhaps,

but they are not of much weight. In the Court of Common Pleas, Ohio, in

the case of Brown v. Lake Erie Telegraph Co., 1 Am. Law Reg. 685, it was de-

» U. S. Telegraph Co. r. Wenger, 66 Penn. St. 262.
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New York for the purchase of stocks, the message being prepaid,

and the operator informed at the time that the company would be

held responsible for any failure in the transmission, it was held

that having failed to transmit the message, they were responsible

for the amount lost by the advance in the price before the actual

purchase, made upon a later message. In a case of this kind,

there would have been the fullest justification, on the part of the

company, in requiring pay for repeating the message, as the only

means of insnring certainty.

15. In a recent case in Massachusetts,^^ it was held that tele-

graph companies might limit the measure of their resjwnsibility

for errors in the transmission of messages, by reasonable rules

and regulations brought home to the knowledge of the other party.

And where the blank upon which the message is written contains,

as part of the terms upon which messages are received for trans-

mission, a statement, that every important message should be

repeated (at half the price of the original charge), in order to

secure certainty of accuracy, and that the company would not be

responsible for any error in the transmission of an unrepcated

message, beyond the price paid for its transmission, unless a

special agreement for insuring the same be made in writing, and

an error occurs in transmitting the message, which is also deliv-

ered upon a similar blank, and there is no request to have it

cided at a jury trial, that telegraph companies are responsible for all mistakes or

errors in the transmission of messages by them unless from causes beyond their

control. This is treating their responsibility as precisely of the same character

as that of common carriers, which makes them insurers of the faithful transmission

of their messages. If that were so it would justify their taking the only course

sure to result in absolute certainty, and repeating every message, and charging

accordingly. It seems to us the telegraph companies might, by reversing their

rule in regard to repeating messages, secure complete indemnity to themselves,

against claims for damages, when their agents conduct with entire fidelity. Thus

by repeating every message and charging for the double transmission, unless

otherwise ordered, they would know whether the risk of transmission was with

them or their employers. And if the message was repeated, at the very moment
of transmission, it would by no means cause the same increase of labor or time

as the transmission of a distinct message.
The repeating a message does not secure one from errors in reading the

original order for the message. But the sender may, by slight extra pains, insure

the correct reading of his message, by requiring the operator to read it aloud to

him at the time of delivery.
'* Ellis p. American Tel. Co., 13 Allen, 226.

VOL. u. 19
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repeated, the company are not responsible beyond the amount paid
for transmission.

16. It seems to be almost universally recognized by the courts,

that telegraph companies are not responsible as common carriers,

but only according to the nature of their undertaking and the

character of the business, and that they may establish any reason-

able rules and regulations limiting their responsibility, to their

own lines, and to repeated messages,^^ subject only to the reasona-

ble qualification that no such rules or regulations shall have the

effect to screen the company from the consequences of their own

default or misconduct.^*

17. The rule of responsibility of telegraph companies seems to

be as correctly laid down in a late case in Kentucky as in any
other.^^ It was here held, that one who sends a message under the

" Western Union Tel. Co. v. Carew, 15 Mich. 525. This was an action by the

defendant in error to recover damages for the incorrect transmission of a message
from Detroit to Baltimore over the plaintiffs' lines. It appeared that the message
was written on a blank furnished by the company, on which was printed a notice

calling attention to certain regulations established by them, printed on the back,

and requesting them to send the message subject thereto, containing these,

among others : that the company would not be responsible for errors or delay in

the transmission of unrepeated messages ;
that an additional charge would be

made for repeating messages ;
and that it would assume no responsibility for

errors or delay on the part of any other company over whose lines the message

might be sent. The plaintiiTs' lines extended only to Philadelphia, to which place

the message was correctly sent. It also appeared that the defendant had never

read these regulations, had never had his attention called to them, and did not in

fact know that the message would pass over any other lines on its way to Balti-

more, Held, that telegraph companies, in the absence of any statute provisions,

were not common carriers, and that their liabilities and responsibilities were not

to be measured by the same rules, but must be fixed by considerations growing

out of the nature of the business in which they are engaged ;
and that they do

not become insurers against errors in the transmission of messages, except so far

as, by their rules and regulations or by contract, they choose to a.ssume that

position ;
that in such a case as this the printed blank was a general proposition

to all persons of the terms and conditions upon which messages would be sent
;

and that by writing the message and delivering it to the company the defendant

in error accepted the terms and conditions
;
and" that they were reasonable.

" Mann v. Western Union Telegraph Co., 37 Mo. 472.

'* Camp r. Western Union Tel. Co., 1 Met. (Ky.) 164. This case is sup-

ported by many of the cases before referred to, and by some others more or

less directly. Thus in New York, Albany, & Buffalo Tel. Co. v. De Rutte, N. Y.

Com. Pleas, 5 Am. Law Reg. (N. S.) 407, s. c. 1 Daley, C. P. 547, the same

rule is laid down with the qualification, that knowledge of this limitation of
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knowledge of the ordinary notice, limiting the responsibility of

the company for unrepealed messages, as already stated, is pre-

responsibility by the company must be brought home to the sender. But this

knowledge will be presumed in many cases, as, where the sender signs a bill

containing such notice, he will be presumed to have knowledge of its contents, as

that was within his power, and becomes consequently his duty. So also where

such a condition from its innate fitness may be presumed to suggest itself to all

persons as the only ground upon which such companies could safely undertake

for the perfect accuracy of the transmission of messages, or by which it could be

secured by any one, it will be the duty of the sender, and equally of the receiver,

to sec that his message is or has been repeated, or else to understand that he

assumes the necessary hazard in regard to possible inaccuracies in all unrepeated

messages. And where such a practice becomes universal in the business of tel-

egraphing, its notoriety will affect all with presumptive notice, since all men who
allow themselves to have any thing to do with any general business are bound to

inform themselves in regard to those rules affecting the transaction ofthe business,

which, by common consent of all connected with it, are of such reasonableness

and necessity as to have become of universal acceptance. And as all persons

any way connected with any business are bound to understand its universal or

elementary principles, so they will be presumed to do so. This rule of con-

struction is of such universal application, that, in the construction of written

contracts, it is always assumed that both parties understand these universal and

elementary laws of the business forming the groundwork or subject-matter of the

contract, and that they intend to contract with reference to these laws and in

subordination to them, unless where the express terms of the contract are in

irreconcilable conflict with these laws. In such cases only can it fairly be assumed

by courts that the parties intended to contract, in disregard and in defiance of

the universal laws of the business.

These principles are somewhat considered, and, as we think, substantially

confirmed by the following well-considered case :
—

A telegraph company furnished to the public printed blanks upon which per-

sons wishing to send messages were to write the same. These blanks contained

a printed heading, in which the company stated the conditions upon which it

would transmit messages ; provided a method was adopted of guarding against

errors or delays in the transmission or delivery of messages, by a repetition

thereof; and declared that it was agreed by the company and the signer, that

without such repetition the liability of the company for such error or delay should

be limited to the amount paid for the transmission, unless the message was

specially insured. After the blank date, and before the space for the message,

were these words :
'* Send the following message subject to the above conditions

and agreement." Held, that such a printed blank before being filled up was

a general proposition to the public of the terms and conditions upon which mes-

sages would be sent, and the company become liable in case of error or accident.

That by writing a message under such a heading and signing and delivering it

for transmission, the sender accepted the proposition, and it became an agreement

binding upon the company only according to its specified terms and conditions.

And that the legal consequence was not varied by the fact that the sender of
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sumed to assent to its binding obligation, as it is both reasonable

and just, and such as the company had the right to prescribe as

the price and measure of its responsibility, and that a party act-

ing under it, who does not have his message repeated^ will be

regarded as sending the same at his own risk, and the company
will not be liable for damages resulting from a mistake not occa-

sioned by negligence or want of skill in the agents of the com-

pany.
18. In the case of the New York, Albany, and Buffalo Tele-

graph Company v. De Rutte,i^ it was decided, in regard to mes-

sages going beyond the line of the first company, that where the

first company takes the compensation for the entire distance, it

thereby engages for the due delivery of the message at its destina-

tion, unless it expressly limits its responsibility to its own route,

or the circumstances are such as clearly to indicate that such was

the understanding of the parties. It is here said the telegraph

company are not strictly common carriers, but their responsibility

is analogous and to be measured by the application of analogous

f principles, but not always to the same extent. We see no reason

why the responsibility of the first company for the entire route

/ may not fairly be measured by the same analogies as that of com-

mon carriers of passengers, which will be found sufficiently dis-

cussed in another place. There is a well-considered case in Upper
Canada bearing upon this point, decided by a divided court, but it

the message had not read the printed conditions and agreement there subscribed.

That such an omission would be gross negligence, which he would not be allowed

to set up to establish a liability against the company which was expressly stipu-

lated against.

Against such a claim the principle of estoppel in pais applies in full force.

"^ Telegraph companies are not common carriers. The two kinds of business

have but a mere fanciful resemblance, and cannot be subjected to the same legal

rules and liabilities. But even if they were common carriers, their right to limit

their liability by express contract is well settled.

" The plaintiffs delivered to the defendant, for transmission from Palmyra to

their correspondents in New York, a message directing the purchase of " $700
in gold," written under such printed blank as above described, and signed by
them without ordering the message to be repeated or providing for its being
insured. Through the error of some of the defendants' operators the message,

as delivered to the correspondents, required them to purchase $7,000 instead of

the smaller sum
;

in consequence of which error the plaintiffs suffered serious

loss. Held, that they could not recover the amount of the company. Breese v.

United States Tel. Co., 46 Barb. 274.
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would seem tliat the opinion of the majority of the court followed

the analogies applicable to passenger carriers more closely than

that of the dissenting judge.^^

19. There has been considerable discussion in the courts in

regard to the proper rule of damages, in case of the default of

telegraph companies in sending messages correctly. It has been

claimed, that, by reason of the ignorance of the company, in most

instances, of the importance of messages sent along their line,

there is no properly defined rule of damages, and no measure of

the diligence or responsibility of the company, and no standard by
which they could properly measure their charges so as to include

the proper premium for insurance.^^

" Defendants owned a telegraph extending to Buffalo only, but in their

printed Iiandbills they advertised their line as "
connecting with all the principal

cities and towns in Canada and the United States
;

" and they received the

charge for transmission to places beyond their line. The plaiiitiiT had some

flour in the hands of N., his agent at New York, and about 3 p. m., on the 23d

November, delivered to the defendants, at Hamilton, the following message
addressed to N., paying the charge to New York: ** Am disposed to realize—
sell 1,500 barrels." At the time of delivering the message, nothing was said as

to its importance, or the necessity for immediate despatch, and, owing to the

defendants' line being out of order, it was not sent till after five on the following

afternoon,— being Saturday. The defendants' operator received it at Buffalo,

and on the same day delivered it at the oflice of the American Company, paying
their charge. It was not received by the plaintiff's agent in New York until

after business hours, on the 2Gth, and in the mean time the price of flour had

fallen materially. The agent, therefore, did not sell, but held the flour until the

end of December, and as the market had continued to fall, it then realized

nearly $5 a barrel less than could have been obtained on the 28d or 24th. In

an action a<;ainst defendants for negligence in transmitting and delivering the

message at New York, the jury found for defendants, and on motion for a new

trial. Held,—
That the verdict must stand, for the only negligence shown was in delivering

the message at New York, and if defendants were liable for that, they would not

be answerable for loss caused by a fall in the market, but under the evidence for

nominal damages only.

Per Robinson, C. J., and McLean, J. — "
Defendants, under the facts proved,

could not be held liable for delay beyond their own line, but were bound only to

transmit the message to Buffalo, and hand it to the American Company there,

paying the charge to New York."

Per liuma, J.— " That the defendants were liable as upon an undertaking to

transmit the message to New York, and deliver it there." Stevenson r. The
Montreal Tel. Co., 16 Upper Canada, 530.

"
Opinion of Jervis, C. J., in McAndrew r. The Electric Tel. Co., 33 Eng.

L. & Eq. 180, 186
;

8. c. 17 C. B. 3.
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20. But we do not apprehend there will .really be any difficulty

in 5uch companies securing themselves against all reasonable haz-

ard, by the use of suitable caution in assuring themselves at the

time of receiving a message that they understand the correct read-

ing of it. For after that it is always in their power to know with

absolute certainty whether it is correctly transmitted, by having it

repeated back. And as we have before said, if the sender do not

choose to be at this expense he will then assume all risk of the

transmission, so that in either case all the company really require

to render their business entirely safe, is, to be sure they understand

the message left with them, which is not attended with any neces-

sary uncertainty.

21. The rule of damages then will be a plain one. The com-

pany must make good the loss resulting directly from any default

on their part. We see no reason why the ordinary rule should not

be applied to cases of this character, as that the party injured by a

breach of contract is entitled to recover all his damages, including

gains prevented as well as losses sustained, provided they are cer-

tain and such as might naturally be expected to follow the breach.^®

It is here said, that it is only uncertain and contingent profits

which the law excludes, and not such as, being the immediate and

necessary result of the breach of contract, may be fairly supposed
to have entered into the contemplation of the parties when they made

it, and are capable of being definitely ascertained by reference to

established market rates. This same rule of damages has been

applied, in the State of New York, to cases of failure to send mes-

sages by telegraph companies according to their duty and under-

taking.^^

22. We do not apprehend there is any valid objection to the

application of this rule of damages to the case of telegraph com-

panies on the ground of the secrecy and reserve with which such

correspondence is commonly conducted, and that consequently the

companies have not in most cases any sufficient data to form any

just appreciation of the extent of the responsibility. The rule is

not based so much upon what is supposed to have been the actual

expectation of the parties, as wliat it ought to have been under

the circumstances, if their minds had been drawn towards the con-

tingency of a failure in performance. And if one or both the
* » Griffin V. Colver, 16 N. Y. 489.

»»
Landsberger v. Magnetic Tel. Co., 32 Barb. 680.
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parties choose to enter into the contract, in such ignorance of the

facts as not to have been capable at the time of estimating the real

extent of the responsibility assumed, that can be no sufficient

ground to exonerate him from the full extent of responsibility at-

taching to the contract. The rule of responsibility is the same for

all who freely enter into the same contract, whether fully or cor-

rectly informed of the extent of the obligation or not, provided

they are not misled by the opposite party.

23. There is one point decided in a somewhat early case ® upon
this subject, which seems to us exceedingly reasonable ; that if,

when the party sending a message for the purchase of goods,

learns that by mistake the amount ordered has been enlarged in

the transmission of the message, and in consequence his agent has

purchased many times more than he directed, he still retains the

whole amount purchased, he cannot recover any loss which ac-

crues beyond what would have been experienced upon an imme-

diate sale
;
and if he sends the commodity to another market for

purposes of speculation, with the intention of taking to himself the

profits, if any should arise, and in the event of loss visiting it upon
the company, he cannot recover for any loss sustained. For, by

adopting the purchase in that mode, he makes the act of the com-

pany in transmitting the message enlarged, his own, and he can-

not accept the excess purchased both for himself and the company
at the same time. He must elect at the time, whether to re-

gard the excess of Uie order as purchased for himself or the com-

pany, and dispose of it accordingly. The points decided in the

last case cited will repay repeating here, as they have a very sen-

sible bearing upon questions of damage arising in this class of

actions.^

"
Washington & New Orleans Tel. Co. r. Hobson, 15 Gratt. 122,

" In an action against a telegraph company for damages sustained by the

plaintiffs by the alteration of a message sent on their line, whereby an order to

the plaintiffs' factors in Mobile to buy 500 bales of cotton was altered to 2,600,

but not charging negligence in the company, an instruction that the defendants

are not responsible as common carriers, but only as general agents, for such gross

negligence as in law amounts to fraud, is not authorized by the pleadings, and

properly refused.

In such case the factors having bought 2078 bales of cotton before the niistake

in the message was ascertained, if the company is liable to the plaintiffs for the

damages resulting from the alteration of the message, the commissions of the fac-

tors upon the purchase of the cotton are a part of the damages for which the com-
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24. There are some manuscript cases bearing upon the ques-

tion of damages in actions against telegraph companies for default

in transmitting messages, which it may be well to state.^ In the

panj is liable, and the plaintiffs are not bound to accept anj offer of the company
to pay the damages which excludes these commissions.

In such case if the company is liable to the plaintiffs for damages arising from

the alteration of the message, the measure of these damages is what was lost on

the sale at Mobile of the excess of the cotton above that ordered, or, if not sold

there, what would have been the loss on the sale of the cotton at Mobile in the

condition and circumstances in which it was when the mistake was ascertained
;

including in such loss all the proper costs And charges thereon.

When the mistake was ascertained, a part of the cotton was on board a ship

to be sent to Liverpool ;
a part was under a contract of aflBreightment to the same

place, but not on board. The whole should have been sold as it was at Mobile ; the

plaintiffs having sent it to Liverpool and sold it there, the loss to the company
must not be increased by this act of the plaintiffs, but must be based upon an

estimate of what it would have .sold for, a part on shipboard and a part under

contract of aflreightment.

If the plaintiffs sent the cotton to Liverpool for purpose of speculation, with

the intention of taking to themselves the profits, if there were any, and in the

event of a loss, visiting the loss upon the company, they are not entitled to

recover for any loss sustained upon it.

But if the plaintiffs sent the cotton to Liverpool, not with the purpose of taking

the profits, if any, but only to indemnify themselves out of the proceeds to the

extent of the cost and the obligations incurred by them, they do not thereby
lose their right to recover from the company the damages which they would have

sustained if the cotton had been sold at Mobile.

The plainti£&, if they intended to hold the company responsible for the excess

of the cotton purchased, should, as soon as they were apprised of the purchase,

have notified the company of such intention
;
should have made a tender of such

excess to the company on the condition of its paying the price and all the charges
incident to the purchase ;

and intimated also, that, in case of its refusal to accept

said tender and comply with its conditions, they would proceed to sell such excess

at Mobile, and after crediting said company with the net profits, would look to it

for the difference between the amount of such proceeds and the cost of the excess,

including all proper charges. And upon the failure of the compwiny after notice

to accede to their offer, they should have proceeded accordingly.
** Lockwood r. Independent Line of Tel. Co., New York Com. Pleas, Xov.

1865, before Judge Daly, a judge of learning and experience, and whose deci-

sions always have weight when authoritatively reported.

There is a case reported in 1 Upper Canada Law Journal (N. S.), 247,

as decided in the Common Pleas, New York, by the name of Rittenhouse

r. The Independent Line of Telegraph ;
s. c. reported in 1 Daley C. P. 47-t,

where it was held that a telegraph company is not excused from liability for

an erroneous transmission of a message, by the fact that its meaning was unin-

telligible to the company, so long as the words were plain. It is also here
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former of these cases it is said to have been held, that where a

merchant in New York ordered a message sent,
"
Stop sewing

pedal braid till 1 see you," and it was delivered,
"
Keep sewing,"

<fec., and from the error a large quantity of braid was manufact-

ured into unfashionable shape, which tlie merchant received and

disposed of in the best manner, he was entitled to recover the

whole loss sustained in consequence of the error. And the same

rule was adopted in the case secondly cited above.^
,

25. Where the statute imposes a penalty for refusing to send

a message across the line of the company, to be recovered by the

person contracting, it was held that where one directed a message
Sent by one company to a point beyond their own line, and the

first company, at the end of their line, tendered the message to the

next company on the line for transmission, which was refused,

such person was not the person contracting or offering to contract

with the second company ; but that the action to recover the pen-

alty should have been in the name of the first company .^^

reported to have been held, that, when an order is sent by telegraph for the pur-
chase of one article, and by a blunder of the operator the despatch is made to

read as an order for another, the company must make good any difference be-

tween the price paid for the article actually ordered, if purchased as soon as the

error is discovered, and the price at which it could have been purchased when the

despatch was received. But the company is not liable for a loss upon a resale of

the article under the erroneous despatch, unless the company has had fair notice

of such resale. Leonard & Burton r. N. Y., Albany, & Buffalo TeL Co., Fifth

Dist. Sup. Court.
" Thum r. Alta Tel. Co., 15 Cal. 472. The case is thus stated at length:

Where a telegraph company fails to transmit a message upon compliance, by the

person contracting with it, with the conditions required by § 154 of the act of

1850 (870), an action for the penalty given by the act lies in favor of such per-
son.

The sum to be recovered is a penalty for the breach of the duty to transmit

the message, and the act is, in this section, a penal law, to be strictly construed.

Under the above section the person entitled to recover the penalty is the party
who contracts, or offers to contract, for tiie transmission of the despatch. He
may probably do tliis by his agent or servant, but when the contract is made by
a party &s agent of another, in order to give a right of action to the principal,

the fact of agency must be shown.

Proof as follows: "I am Superintendent of the California State Telegraph

Company, and operator in their office at San Francisco. July 2d, Plaintiff

came to our office and delivered a message, to be transmitted to Jackson, and

paid for transmitting it there. The message was, 'Alta Express Co., Jackson.

If you have package for me, forward immediately. Signe«l, C. Thum." In the

margin of the message sent were the words * F. July 2nd.' Few words passed
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26. In England, and in many of the American States, tele-

graph companies are required to serve all who desire it, on such

reasonable terms as shall be prescribed by the company for the

regulation of their business, making no discrimination or prefer-

ence in favor of or against any one. But it was held that where

one contracted with a telegraph company to collect public intelli-

gence and send it over their line exclusively, the company to pay
him fifty per cent of the charge of transmission for collecting it,

or, in other words, to transmit it for half price ;
it was held that

this was no violation of the English statute, requiring companies
to do business for all,

" without favor or preference," it being re-

garded by the court as a legitimate mode of compensating the

party for collecting the intelligence, and for bringing custom to

the company.^ And it has also been decided, that the statutory

prohibition against disclosing the secrets of the office or communi-

cating messages, does not extend to a disclosure as a witness in a

court of justice.^ The wonder is that any one should ever have

supposed that such a disclosure could incur a penalty under the

statute.

27. There are some few other points, of rather a miscellaneous

character, which have been decided in regard to the rights,

duties, and liabilities of telegraph companies, which we shall state

very briefly. 1. We have before noticed some cases bearing

upon the relative rights, pertaining to highways and telegraph

companies, under the subject of Eminent Domain and High-

ways. It seems to be settled in England, that placing telegraph

when the message was delivered
;
no express agreement that the Cal. State Tele-

graph Company should forward the message to Sacramento, and employ the

Alta California Telegraph Company to transmit it from there to Jackson. He
must have known that we could not send it to Jackson, as we had no line there.

I think there was something said about sending it by the defendants' line from

Sacramento." C. Thum, the plaintiff, sues the Alta Cal. Telegraph Co. for the

penalty under the 154th section of the act of 1850 (370). Hdd, that under these

facts he is not the person making or offering to make the contract, within the

meaning of the act, and cannot recover
;
that the only contract proven is a con-

tract by the State Telegraph Company to send the message or have it sent
;
and

a contract on its part to contract on its own account with the Alta Telegraph Co.,

to send the message.
If the message in this case had not been transmitted, plaintiff might have held

the State Telegraph Co. responsible. Thurn p. Alta Telegraph Co., 15 Cal. 472.
* Renter v. Electric Tel. Co., 6 Ellis & Bl. 341.
*' Henisler v. Freedman, 2 Parsons, 274.
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posts in the highway without legislative authority, will be ordina-

rily treated as a nuisance, unless placed in some position inacces-

sible to ordinary travellers, even when not placed in the travelled

or. central portion of the highway.^ So, also, when a telegraph

company without any parliamentary powers laid down their wires

in tubes under a highway, an information and bill was filed, com-

plaining of this as a nuisance to the public, and an invasion of the

rights of the adjacent land-owner. But the court refused to grant
an injunction until the rights of the parties had been established

at law.^ 2. And where telegraph companies are allowed by leg-

islative grant to lay down their lines along a higlwvay, they are

still bound to see that no injury happens to passers along the

highway, from the defective or imperfect condition of the instru-

ments used by them, wliether posts or wires.^ It was here

decided, that in such cases the company will be responsible for

damages to an individual, caused by the erection of the telegraph

along the highway, if improperly made, or if suffered to fall down
and be out of repair, although the travelled part of the way is not

thereby obstructed. In tliis case the plaintiff was a passenger

upon a stage-coach, which was upset by coming in contact with

the wires of the company, in consequence of the decay and sway-

ing over of the posts and the lowering of the wires thereby,

although not across the travelled part of the highway. 3. In one

case ^ the plaintiffs were the owners of a telegraph cable lying at

the bottom of the sea between England and France. The defend-

ants were aliens, and their ships, while sailing upon the high seas,

more than three miles from the English coast, lowered an anchor

and injured the cable. It was held that the court would presume
that the masters of the ship knew of the existence and situation of

submarine cables, and that a duty was thereby cast upon all mas-

ters of ships to manage their vessels so carefully and skilfully as

to avoid (if possible, by the exercise of reasonable precaution) in-

juring these cables. 4. The extent of the duty of maintaining

secrecy among the operatives and employees of the telegraph com-
••

Reg, V. United Kingdom Electric Telegraph Co., 9 Cox, C. C. 174
;

8. c. 6

L. T. (N. S.) 378; s. c, 31 L. J. (N. S.) Magistrates Cases; mUe, § 109.
"

Attorney-General c. United Kingdom Electric Telegraph Co., 80 Beav. 287
;

8. c. 8 Jur. (N. S.) 683.
"

Dickey r. Maine Tel. Co., 46 Me. 483 ;
s. c. 8 Am. Law Reg. 368.

» Submarine Tel. Co. r. Dickson, 16 C. B. (N. S.) 760
;

8. c. 10 Jur. (N. S.)
211.



300 TELEGRAPH COMPANIES. CH. XXYIH.

panies whose employment brings them acquainted with the con-

tents of messages sent or received, is of great importance. This

is in many of the States secured by the imposition of penalties for

disclosure. But we apprehend that no security will be available

in any such sense as to render this mode of communication safe

and comfortable, unless it be either the religious sense of duty, or

at the least a sense of moral honesty and honor, which should lead

one to speak the truth and to keep the truth, when that becomes a

duty.** There can be no question of the duty of the most invio-

lable secrecy in regard to all messages sent or received by tele-

graph compamies. And unless this can be secured it will very

essentially abridge the extent of their business. There is a duty
in all employments to keep the secrets of the business, but more

especially in one where such extensive correspondence is con-

ducted.^^ 5. There is one decision in regard to these companies

by the Supreme Court of Nova Scotia,^ which has more bearing

upon the question of currency.than any other. By the terms of

the lease of the plaintiffs' line to the defendants, payments are to

be made for rent in " dollars and cents of United States cur-

rency." A question arose whether the treasury notes, made
lawful money in the United States by subsequent act of Congress,
could be regarded as coming fairly within the terms of tlie lease,

the value of the United States currency being thereby greatly de-

preciated. The court held that notes were not a legal tender on

the lease for rent. This decision unquestionably meets the equity

and justice of the case, but whether it meets the law is, perhaps,

** It has been observed of late that women are more generally employed in

telegraph offices than formerly, and especially on the other side of the Atlantic.

This has been attributed to the higher sense of truth and honor among that

sex than the other. The same thing leads many to employ women as cashiers in

places where it is impossible to place any check upon them. The same reason

has been assigned for employing women in highly responsible places in the Treas-

urj' department since the manufacture of so much of the currency of the country
there. This is not the place to discuss questions of that character.

'• In Tipping v. Clark, 2 Hare, 393, Wiffram, Vice-Chancellor, said, that

every clerk employed in a merchant's counting-house is under an implied con-

tract that he will not make public that which he leams in the execution of his

duty as clerk. See also Prof. Dwight's excellent article on the law of this sub-

ject, 4 Am. Law Reg. (N. S.) 193, 206, and cases cited on this point. We desire

here to make our acknowledgments for great assistance from that article in pre-

paring our own chapter on the topic.
» The Nova Scotia Tel. Co, r. Am. Tel. Co., 4 Am. Law, Reg, (N. S.) 365.
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more questionable. We have come to regard that act as entirely

within the constitutional powers of Congress, although a most

awful exj>eriment to visit upon a commercial country like our

own, and one which foreign courts would look upon as altogether

inadmissible under the circumstances in which it was adopted.

But if its adoption was doubtful, its continuance seems more so,

after the emergency which called it into existence has passed

away. 6. Where a telegraph company has obtained permission to

establish their posts through any town or city, by decision of the

municipal authority, and such posts are thus established within

the limits of the highway, this settles, conclusively, the rightfulness

of their erection, so that they cannot subsequently be removed by
such municipal authority, or treated as a public nuisance.^ 7. In

one case it seems to have been considered by the judge, that tele-

graph companies could not be held responsible beyond the amount

paid, for any defect in transmitting a message, because the opera-

tion was liable to be affected by atmospheric influences
;
and also

because the message was so expressed as to be unintelligible to the

operator, and he could not be supposed to comprehend its value.**

This latter might possibly be some excuse for not holding the

company responsible for any large sum beyond the cost of the

message. But it is generally expected that a message of a com-

mercial character is of more value than its cost or it would not be

sent. And we know of no other case where atmospheric in-

fluences are considered as relieving these companies from respon-

sibility for not correctly transmitting messages. 8. The rule of

admitting telegrams purporting to be in reply to those sent, on the

ground that they must have been authorized by the parties whose

names they bear, is naturally somewhat liberal.^ But telegrams
sent by the wife of a co-defendant are not evidence against any of

" Comraonwealth r. Boston, 97 Mass. 555.
" Shields », Western Tel. Co., 9 Western Law J. 283. See also Kinghom p.

Mont. Tel. Co., 18 Up. Canada (Q. B.), 60, as to special damages not being
recoverable in ordinary cases of tliis character. In Law v. Montreal Tel. Co.,

7 Up. Can. (C. P.) 23, where the plaintiff sent his ship to take a carpo of wheat

between two points, supposing he could have 8,000 bushels by mistake of the

company, instead of 3,000, the actual number, he was held entitled to recover

the expense of sending his ship and returning, but not the loss by taking a freight

of 3,000 instead of 8,000 bushels.
"

Taylor r. Steamboat Robert CampbeU, 20 Mo. 254.
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the defendants.^ 9. Morse's patent is vindicated and its infringe-

ment declared in a very elaborate case in the United States Su-

preme Coiirt.^

28. There is one case,^ which seems to cover a large portion of

* Benford ». Sanner, 40 Penn. St. 9.

"
O'ReUly ». Morse, 15 How. (U. S.) 62.

» De Rutte ». New York Tel. Co., 1 Daley (C. P.), 547. The contract for

the transmission of a telegraphic message is not necessarily made with the per-

son by whom it is sent. If the person to whom it is addressed is the one

interested in its correct and diligent transmission, and by whom the expense
of sending it is borne, he will be regarded as the person with whom the contract

is made.

The business of telegraph companies, like that of common carriers, is in the

nature of a public employment, as they hold out to the public that they are

ready and willing, upon pajTuent of their charges, to transmit intelligence for

any one, and not for particular persons only.

Common carriers are held to the responsibility of insurers for the safe delivery

of property intrusted to their care, upon grounds of public policy, to prevent
fraud and collusion with thieves, and because the owner, having surrendered up
the possession of his property, is generally unable to show how or where the loss

or injur)- occurred.

These reasons do not apply to telegraph companies, and they are not held to

the responsibility of insurers for the correct transmission and deliver}- of intelli-

gence. As the value of their service, however, consists in the message being

correctly and diligently transmitted, they necessarily engage to do so, and if

there is an unreasonable delay, or an error committed, it is presumed to have

originated from their negligence, unless they show that it occurred from causes

for which they are not answerable.

They may qualify their liability to the eflFect that they will not be answerable

for errors unless a message is repeated, but this condition must be brought home

to the knowledge of the person who brings the message for transmission.

Where a telegraph company is paid the whole compensation for the transmis-

sion of a message to a place beyond their own lines, with which they are in

communication by the agency of other companies, they will be regarded as

engaging that the message wiU be transmitted to, and delivered at that place,

unless there is an express stipulation to the contrary, or the circimistances are

snch as to show that the imderstanding of the contracting parties was other-

wise.

Where a merchant in San Francisco receives a telegraphic message from New
York, which leads him into a purchase involving inevitable |>ecuniary loss, such

as would not have occurred but for an error in the transmission of the message,

he is not compelled to seek through an extensive chain of telegraphic communi-

cation to ascertain where the error was made, but the company to which the

message was originally delivered, and to which the whole compensation for its

price was paid, is liable. Having peculiar facilities, the obligation is then upon
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the questions which have arisen upon this subject. The high

character of the court, although one of subordinate jurisdiction,

this company to ascertain where and how the error occurred, and to fix the ulti-

mate responsibility where it belongs. «

The defendants^ line of telegraph extended from New York to Buffalo, where

it connected with other lines and a pony express to San Francisco. The defend-

ants received the entire compensation for sending a message to San Francisco,

which was correctly sent by their own line and the connecting lines as far as St.

Louis, but an important mistake occurred between that point and San Francisco.

Hdd, as nothing was said about defendants being responsible for correct trans-

mission over their own lines, as they received the whole amount that was asked

to send it to San Francisco, without communicating by what lines it would be

sent, or any other particulars as to the mode or manner of its transmission, that

they took upon themselves the whole charge of sending it, and were answerable

for the error.

Independent of any question of contract, if a person is put to loss and dam-

age through the negligence of a telegraph company, in transmitting to him an

erroneous despatch, the company would be liable to him in an action for negli-

gence ;
and if they received the whole compensation for sending it, they would

be liable in such an action, though the error was made by one of the companies ^

through whom they transmitted it.

The plaintiff's agent in Bordeaux obtained from a commercial house in that

city an order for the plaintiff, a commission merchant in San Francisco, to pur-
chase for them, and ship from San Francisco, a cargo of wheat, at a certain price.

The plaintiff's agent prepared a telegram in these words: "Edward De Rutte,

San Francisco. Buy for Callarden & Labourdette, bankers, a ship-Joad of five to

six hundred tons white wheat, first quality, extreme limit 22 francs the hectolitre,

landed at Bordeaux ; same conditions as the Monod contract. Th. De Rutte,"— which the plaintiff's agent sent in a letter to a commercial house in New
York, with instructions to send it to the plaintiff at San Francisco in the quickest

manner, and to charge the expense to the plaintiff. The house in New York
sent it by their clerk to the defendants' office, who paid to the defendants the

entire compensation for its transmission by telegraph to San Francisco. When
delivered to the plaintiff in San Francisco, several errors had been made in its

transmission, the most important of which was a change from 22 to 25 francs the

hectolitre. The plaintiff was not misled as to the other errors, and knew what

was meant; but the words "2o" he assumed to be correct. Grain could be

purchased at that time in San Francisco at from 24 to 25 francs the hectolitre,

and he accordingly chartered a vessel and purchased a cargo. But before the

vessel saile<l, he received, via New York, tlie letter which his agent had sent,

when discovering the mistake, he resold the wheat, and got rid of the charter-

party, incurring by the transaction a loss of over $2,000, for which he sued

the defendant and recovered.

Held, that the defendant's contract for the transmission of the message was

with the house in Bordeaux, not with the house in New York, and the action was

properly brought in his name.

That it was not an act of co-operating negligence for him to act upon the
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and the very satisfactory manner in which the question was dis-

posed of, seem to justify its insertion here, at length, so far as the

head notes extend.

29. Where a telegraphic company is established from one point

to another, having secured the exclusive right of using its mode of

operation, a court of equity cannot restrain another company from

dividing the business between those two points by means of trans-

mitting messages by a circuitous route, by another mode of oper-

ating which does not infringe the patent of the first company.^
30. The law requires messages to be transmitted in the order in

which tliey are received, promptly and faithfully. And where a

party left a message :
" Come by the night train," and paid the

price of the transmission, and was assured it would be done at

once, and it was delayed till the next morning, when it was of no

importance, he was held entitled to recover the penalty of $100,

under the Indiana statute for voluntary neglect of duty by tele-

graph companies, unless the delay were caused by the exception in

the statute in favor of communications for and from officers of jus-

tice.40

31. In another case the following points were determined. A
clause in the printed regulations of a telegraph company, that

they will not be responsible for mistake or delay in the transmis-

sion of a message, applies only to the transmission of the message
and not to mistakes or delay in its delivery after it has been cor-

rectly transmitted. The plaintiff sent a message to the defendants'

office in New York, directed to an attorney in Providence, R. I.,

directing him to attach a house and lot in the latter city, of one B.,

who was then temporarily absent from Rhode Island, for a debt of

$12,000 due from B.'s firm to the plaintiff. The message was

brought to defendants' ofiice at half-past eight p. m., the office

despatch, without having it repeated, after he had discovered three errors in it.

That they were not of such a nature as should have led him to treat the whole

despatch as unreliable, and that he was justified in assuming that the word " 25 "

had been correctly transmitted.

That as the error in the despatch was the cause of his purchasing the wheat

at the price which he did, and as the inevitable loss which occurred was the direct

and immediate consequence of the error, the loss he sustained was the proper
measure of damages.

=»» Western Tel. Co. v. The Magnetic Tel. Co., 21 How. (U. S.) 456; Same

V. Penniman, id. 4G0.

*° Western Union Tel. Co. r. Ward, 23 Ind. 877.
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being then closed for the transaction of ordinary business. Their

agent was told that the message was important ; that unless it was

sent and delivered at once, it would be of no use ;
that the object of

the message was to get an attachment upon property in Providence ;

that unless it was made before the Stonington train reached the

Rhode Island state line, it would do no good. The defendants'

clerk answered the plaintifTs messenger, that the message would

be sent and delivered as requested, and that he would not take the

money if he thought there was any doubt about it. The message
was sent at ten minutes past nine, P. m., with directions from the

operator in New York to send it in haste, and was received by
the operator in Providence at half-past nine, who was then en-

gaged in receiving reports for the press, which by statute have pre-

cedence over all other matters. The Providence operator answered,
that it could not be sent that night, as the delivery boy had gone

home, to which the other answered that it must be, and the former

replied by a sign expressing his concurrence. The Providence

operator was engaged without cessation in receiving newspaper

reports until half-past eleven o'clock p. m., when he had the mes-

sage copied and sent to the attorney. When the attorney received

it, it was too late to have the attachment made before the arrival of

B., who returned to Rhode Island in the Stonington train that

morning, and the plaintiffs lost the advantage of securing their

debt by an attachment upon B.'s house and lot, which was worth

over $12,000. B.'s firm afterwards went into bankruptcy, and all

that the plaintiffs recovered upon their debt from the bankrupt es-

tate was $500. Held, that the plaintiffs were not bound to exhaust

their legal remedy against their debtors by the recovery of a judg-
ment and the issuing of an execution before bringing an action

against the telegraph company for their damages ; tliat the meas-

ure of the damages was the amount of the debt and interest from

the day of tlie delivery of the message, less the five hundred dol-

lars received from the bankrupt estate of B.'s firm. The measure

of damages should not be confined to the cost of sending the mes-

sage and expenses incidental thereto.^^

«>
Biyant ». Am. Tel. Co., 1 Daly (C. P.) 576.

VOL. u. 20



30G EQUITY JURISDICTION IN REGARD TO RAILWAYS. CH. XXIX.

CHAPTER XXIX.

EQUITY JURISDICTION IN REGARD TO RAILWAYS.

SECTION I.

Injunctions against Railway Companies.

1. Courts of equity will not assume the control

of railway construction.

2. Will restrain company from taking lands

by indirection.

3. Will restrain railway company, when ex-

ceeding its }x>wers.

4. If company have power to pass highways,

board ofsurveyors cannot stop them.

5. Board of surveyors shoidd apply to the

tribunals of the country.

6. Equity will restrain company from ex-

ceeding powers, or if they have ceased.

7. Injunctions to enforce the payment of

compensation for land.

8. Injunction suspended, on assurance of

payment, by short day.

9. Course of equity practice must conform
to change of circumstances.

10. The course of proceeding in American

courts of equity is the same.

n. 12. Review of the cases upon this subject.

§ 205. 1. Injunctions in courts of equity, to restrain railways

from exceeding the powers of their charters, or committing ir-

reparable injury to other persons, natural or artificial, have been

common for a long time in England and in this country.^ But the

courts of equity will not undertake to determine questions of en-

gineering, and take the construction of a railway under their own

control, in order to keep them within their powers.^ A question

of engineering is ordinarily referred to a disinterested engineer,^

and in such case the court bases its order upon the report of such

engineer.^

2. The courts of equity will enjoin a railway from taking land,

ostensibly under their powers, for one purpose, when in fact they

desire it for another, not within their powers.^ In all cases of

doubt, in regard to the extent of the powers of the company, the

Conclusion should be against its exercise, and the company should

go to the legislature instead of the courts to have their powers

enlarged.^

> Webb V. The Manchester & Leeds Railw., 1 Railw. C. 676
;

8. c. 4 My. &
Cr. 116.

* 307
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* 3. In an early case,^ it was held by the Vice-Chancellor, that

the fact that the company were proceeding to take lands, after their

powers had expired, was no ground of interfering by injunction,

unless it were shown that irreparable mischief would otherwise

ensue. But the Lord Chancellor held, in the same case, that

where it is clearly shown that a public company is exceeding its

powers, this court cannot refuse to interfere by injunction,^
* 4. It has been held, that hi a parish through wliich a railway

* River Dun Navi<»ation Ck). v. North M. Railw., 1 Railw. C. 185. The gen-
eral ground upon which courts of equity will interfere, by injunction, in the case

of railways, to keep them within their charter powers, is very fully stated in this

case, by Lord CoUetiham, Chancellor. *' I am not at liberty (even if I were in

the least disposed, which I am not) to withhold the jurisdiction of this court as

exercised, in the first case in which it was exercised, that of Agar v. The Regent's
Canal Company, Cooper, 77, where Lord Eldon proceeds simply on this,— that

he exercised the jurisdiction of this court for the purpose of keeping these com-

panies within the powers which the acts give them, and a most wholesome exer-

cise of the jurisdiction it is
;
because great as the powers necessarily are, to

enable the companies to carry into eflTect works of this magnitude, it would be

most prejudicial to the interests of all persons with whose ])roperty they inter-

fere, if there was not a jurisdiction continually open, and ready to exercise its

power, for the purpose of keeping them within that limit which the legislature

has thought pfoper to prescribe for the exercise of their powers. On that ground
1 should never be reluctant to entertain any such application. I think it most

essential to the interests of the public that such jurisdiction should exist and

should be exercised whenever a proper case for it is brought before the court,

otherwise the result may be that, after your house has been pulled down and a

railway substituted in its place, you may have the satisfaction, at a future period,

of discovering that the railway company were wrong. It would be a very tardy

recompense, and one totally inadequate to the injury of which the party has to

complain ;
and individuals would be made to contend with companies who often

have vast sums of money at their disposal, and that too, not the money of the

persons who are contending. It is a most material point to consider, when you
enter into a contest with an individual, whether he is spending his own money,
or money »ver which he has a control, or in which he has comparatively a small

interest. If these companies go beyond the powers which tlie legislature has

given them, and in a mistaken exercise of those powers interfere with the prop-

erty of individuals, this court is bound to interfere. That was Lord Eldon'a

ground in Agar v. The Regent's Canal Company, and I see no reason whatever

to depart from the rule there laid down and acted upon ;
but then of course it

must be a case in whieh the court is very clearly of opinion that the company
are exceeding the powers which the act has given them."

^ Directors of a limited company will not be n-strained from going into busi-

ness and exercising their borrowing powers until the whole of the nominal capi-

tal has been subscribed and every share allotted. M'Dougal v. Jersey Imperial

Hotel Co., 2 H. & M. o28 ;
8. c. 34 L. J., Ch. 28.

•
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is granted, with the right to traverse the highways of such parish,

or alter their levels, by restoring them to their former useful-

ness, or substituting others, to the acceptance of the board of

surveyors of such parish, and if that is not done, the board of

surveyors to cause it to be done, it was not competent for such

board to take the law into their own hands, and put up fences, so

as to obstruct the passage of engines across the highways, on the

ground that their passing endangered the safety of the public*
5. It was considered that the board of surveyors, in such case,

should have applied to a court of law to award a mandamus, re-

quiring the railway company to construct the substituted highways
in the proper mode, or to a court of equity, for an injunction to

effect the same object.* In such case it was held that the right of

the surveyors was a private right, and that they were in no way
interested in the question of public safety.*

6. Injunctions have been granted against companies proceeding
to take land contrary to the provisions of their charter,^ or where

their powers had expired.^ But where the company had rightfully

purchased a lease of the land, and were rightfully in possession, a

court of equity will not restrain them from proceeding to take the

fee, upon the ground that they have no such power under their

charter, as such proceeding would, upon the assumption, convey
no title to the company, and there would be no necessity, or pro-

priety, in withdrawing the determination of the mere question of

title from the courts of law, whenever it shall arise.^

7. But where the company had taken possession of lands, and

begun their works before paying or depositing the stipulated price,

according to tlie requirements of their charter, it was held proper

to restrain them by injunction, and also to dissolve the injunction,

upon payment of the price into the Court of *
Chancery, where the

land-owner had chosen to come for redress, although the company's
act required the deposit in the Bank of England, where the title

was disputed, as in the present case.^

* The London & Br. Railw. v. Blake, 2 Railw. C. 322.

' Stone V. The Commercial Railw., 4 My. & Cr. 122
;
River Dun Nav. Co. v.

North Midland Railw., 1 Railw. C. 135.

• Mouchet V. The Great Western Railw., 1 Railw. C. 567. See ante, § 97.

'
Hyde r. The Great Western Railw., 1 Railw. C. 277. And in such case it

is not necessary, in a bill for s]pecific performance of a contract of sale of the

land to the railway company, to make others having an interest in the land, as

*310
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8. In a case where the Court of Chancery considered that the

company had taken possession of land without paying the price,

according to tlie true construction of the contract between them

and the owner, they held the party entitled to redress by way of in-

junction. But upon the company stipulating to pay the price by a

short day, the injunction was suspended to give them opportunity
to do so, the company undertaking that if this is not done the

court shall regard the injunction as of the day of the arrangement.^
9. The rule laid down by Lord Chancellor Cottenham, and re-

peated in several cases, that it is the duty of the courts of equity

(and the same is true of all courts and of all institutions) to

"
adapt its practice and course of proceeding, as far as possible, to

the existing state of society, and to apply its jurisdiction to all

those new cases which, from the progress daily making in the af-

fairs of men, must continually arise, and not from too strict an

adherence to forms and rules, established under very different

circumstances, decline to administer justice, and to enforce rights,

for which there is no other remedy," is certainly worthy of the

ablest, the wisest, and best judges who ever administered the chan-

cery law of England or America.®

10. That similar rules of practice prevail in the American

courts of equity will appear from an examination of the cases

upon this subject. It was held the court will not interfere by

injunction unless the danger is imminent and the damage
* irre-

mediable.^'' But the cases where courts of equity have interfered

to prevent threatened mischief ^^ and injury without reparation,^
• are very numerous in the American reports of chancery decisions.

tenants for instance, parties to. the bill. Robertson r. The Same, 10 Sim. 814
;

s. c. 1 Railw. C. 459.
* Jones r. Great Western Railw., 1 Railw. C. 684. In Marj'land it is suffi-

cient ground for an injunction to prevent a railway company from entering on

lands that they have not paid or secured the damages. And an averment in the

bill of irreparable injury is not required. Western, &c. Railw. v. Owings, 16

Md. 199.

•
Taylor v. Salmon, 4 My, & Cr. 141

;
Mare r. Malachy, 1 My. & Cr. 559

;

Walworth p. Holt, 4 My. & Cr. 619-635.
"*

Spooner r. McConnel, 1 McLean C. C. 338 ; Mayor of Rochester r. Cur-

tis, 1 Clarke, .336. See also Jerome v. Ross, 7 Johns. Ch. 315
;
Sutton v. South-

eastern Railw., Law Rep. 1 Exch. 33; a. c. 11 Jur. N. S. 935.
»• McArthur v. Kelly, 5 Ohio, 139.

"
Bonaparte r. Camden & Amboy Railw., 1 Baldwin, 221

;
Gardner v. New-

burgh, 2 Johns. Ch. 162
;
Stevens v. Buckman, 1 Johns. Ch. 318

; Amelung c.

•
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•SECTION II.

Injunctions to protect the Rights of Land-Owners, and of the

Company.

1. Company restrainedfrom taking less land

than specified in notice,

2. Sometimes injunction refused, where great

loss will ensue.

3. Will not enjoin company to try constitu-

tionality of their act.

4. May be restrained from carrying passen-

gers beyond their limits.

5. So also from taking land beyond the rea-

sonable range of deviation.

6. But not where the company have the right

to take the land.

§ 206. 1. In accordance with the opinion of the Lord Chancellor,
in the note (2) to the last section, it has been held, that, where

Seekamp, 9 Gill «S; J. 468
;
Ross v. Paige, 6 Ohio, 166

; Browning v. Camden
& Woodbury Railw., 3 Green, 47

;
Jarden v. Phil., Wilm., & Bait. R., 3 Whar-

ton, 502
; Chapman v. Mad River & Lake Erie Railw., 6 Ohio N. S. 119.

Courts of Chancery have jurisdiction to proceed, by injunction, where public

officers, under a claim of right, are proceeding illegally and improperly to in-

jure or destroy the real property of an individual or corporation, or where it is

necessary to prevent a multiplicity of suits, although the defendants may be sued

at law.

As where the commissioners of highways, on the petition of the defendant, had

laid out and recorded a private road or way from a lot of defendant, across the

ropes and fixtures of the inclined plane of a railway which was used for the

drawing up or letting down cars, for the conveyance of merchandise or passen-

gers. Mohawk & Hudson Railw. v. Artcher, 6 Paige, 83. See also Belknapp
V. Belknapp, 2 Johns. Ch. 463

; Livingston v. Livingston, 6 id. 497.

The courts of equity will interfere, by injunction, in cases of nuisance often,

and, where the right is clear and the wrong manifest, will do it without waiting
the result of a trial at law. But where the thing complained of is not in itself a

nuisance, but only capable of becoming such by relation, the courts of equity
will not ordinarily interfere, in that mode, until the matter has been tried at law.

But where the magnitude of the threatened injury bears no just proportion to

the probability of its being justifiable, the court will not refuse its aid presently.

Mohawk Bridge C. v. Utica & Schen. R., 6 Paige, 554; Bell v. O. & Penn.

Railw., 25 Penn. St. 160. So also where a railway is being constructed so near

a canal, having a prior grant, as to seriously endanger the works of the latter,

this being" first settled by an issue at law. Hudson & Delaware Canal Co. v.

New York & Erie Railw., 9 Paige, 323
;
In re Long Island Railw., 3 Ed. Ch.

487.

In Sandford v. The Railw. Co., 24 Penn. St. 378, it is said: "If railway cor-

porations go beyond the powers which the legislature has given them, and in a

mistaken exercise of those powers interfere with the property of individuals, the

court is bound to interpose by bill, injunction, or otherwise as the case may re-

quire." s. P. River Dun Navigation Co. v. North Midland Railw., 1 Railw. C.

•813
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the company gave notice to take a certain quantity of land, and

subsequently proceeded to summon a jury to estimate a less quan-

135; Agar v. Regent's Canal Co., Cooper, 77. An injunction will not be

granted to prevent a corporation from enforcing an assessment, by declaring its

proceedings illegal, where the consequences would be injurious to the corporation

and of no substantial benefit to the complainants. See Jones v. City of Newark,

3 Stockton, Ch. 452, where this subject is ably discussed.

In Tucker v. Cheshire Railw., 1 Foster, 29
;

8. c. 1 Am. Railw. C. 196, it was

considered material to the inquir}', whether the defendants' bridge so interfered

with a former toll-bridge across the Connecticut River, as to justify an injunction,

that railway communication was not in use, at the date of the plaintiflTs grant,

and that it could not therefore have been in the contemplation of the legislature

to exclude it, and that a railway bridge did not subserve the same purpose for

which the toll-bridge was erected.

And in Newburyport Turnpike Co. v. Eastern Railw., 23 Pick. 326, it was

held, that a statute, giving railways the power to raise or lower any turnpike, or

way, for the purpose of having their railway pass over or under the same, will

justify a railway in raising a turnpike-road to enable them to pass it upon a level,

and an injunction was denied.

And where the charter gave the company the right to construct lateral routes,

it was held that a shareholder could not restrain the company from the exercise

of such powers as were conferred by the charter, and in the manner therein

specified, on the ground that it will diminish his dividends, or impair the re-

sources of the company ;
and that where the charter fixes no limit of time for

the exercise of such powers, the court will not ordinarily prescribe one. But

such grants must be express, and will not be implied. Newhall v. Chicago and

Galena Railw., 14 Illinois, 273.

In Morgan v. New York & Albany Railw., 10 Paige, 290, it was held, that an

injunction, which is to deprive the oflScers of a corporation of the control of all

its property, will not be allowed ex parte.

In cases of great injury and where irremediable mischief will be likely to en-

sue, injunctions are commonly allowed ex parte, and the defendant may movfe to

dissolve before answer. Mintum v. Seymour, 4 Johns. Ch. 173. See also Poor

V. Carleton, 3 Summer, 70
;
New York Printing & Dyeing Establishment v. Fitch,

1 Paige, 97.

But in cases of importance, involving no pressing peril, an ex parte injunction

should not be granted. Accordingly one was denied, to restrain defendant from

running a steamboat, and landing passengers at the plaintiff's dock. N. Y.

Print. & Dye. Est. v. Fitch, supra. So also to take from the directors of a bank

the control of its business, on the ground that their election was obtained by
fraud. Ogden r. Kip, 6 Johns. Ch. 160. See also Stewart v. Little Miami

Railw. 14 Ohio, 353
;
Ramsdall ». CraighUl, 9 Ohio, 197

;
Walker v. Mad River

Railw., 8 Ohio, 38.

But where, by special act, a railway was required to pass through a certain

street, thereafter to be laid, on certain conditions, and not in any parallel street,

the Court of Chancery enjoined the company from entering upon private land,

for the purpose of locating their road, until the street prescribed in the act
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tity, they should be restrained from proceeding, by injunction, at

the suit of the land-owner, the notice to treat constituting the rela-

tion of vendor and purchaser between the company and land-owner,
as to all the land included in the notice.^

2. * In one case Lord Cottenham, Chancellor, declined interfering

on behalf of a land-owner, although the possession of the land

had been obtained from a tenant of the plaintiff by the company,

by means of circumvention and fraud. The ground of the refusal

seems to have been, that the road having been already built, the

effect of the injunction prayed for would be to turn the defendants

out of the use of it, and virtually put it into the plaintiff's control.

The Lord Chancellor says :
" The case originally may have been a

case of waste,— waste occasioned by the cutting of the tram-road,

and the laying of the iron rails over the plaintiff's land, but what

is now claimed by the defendants is simply a right of way ;
and if

they are not entitled to that right, they are mere trespassers, and

should be opened. Jarden r. Hiil., Wflm., & Bah. RaOw., 3 Wharton, 602.

So also from condemning any land, which, by their charter, they have no power
to take. Moorhead c. Little Miami Railw., 17 Ohio, 340.

But where the defendant had addressed letters to the plaintiff, stating the

terms upon which he woidd allow them to carry their railway over his land, and

the company commenced their operations upon the land, in conformity with the

propositions, and with the knowledge of defendant, it was held that plaintiffs

had thereby accepted the defendant's proposition, and were bound by its terms,

and that the same was consequently binding upon defendant, citing Mactier r.

Frith, 6 Wend. 103, 119. The plaintiffs haying substantially performed the con-

tract, and the defendant having shut up the road, after it had been used sereral

months, a perpetual injunction was granted against defendant obstructing the

road, but without prejudice to any claim he might have against the plaintiffs.

New York & New Haven Railw. v. Pixley, 19 Barb. 428.
» Stone V. The Commercial Railw., 1 Railw. C. 375 ; 8. c. 4 Myhie & C. 122.

But in Hedges r. Metropolitan Railw., 28 Beav. 109, it was held that the notice

of a railway company to take lands cannot be considered more obligatorj- than con-

tracts, and, after great delay in proceeding on such notices, they will be considered

as abandoned. And in King r. Wycombe Railw., 28 Beav. 104
;

s. c. 6 Jur. N.
S. 239, it was held the notice to treat alone, not followed by any act to obtain pos-

session, was not a contract binding upon the company. And in Mouchett r. The
Great W. Railw., 1 Railw. C. 567, the Vice-Chancellor declined to restrain the

company from assessing the value of the fee-simple in land, upon the alleged

ground that they were not authorized to take such estate, as in that case the pro-

ceedings will be merely void, and it is not claimed the company are not entitled

to the present use and occupancy of the land, or that they are so using it as to

cause irreparable injury to the inheritance. See Lund r. Midland Railw., 34

L. J. Ch. 276 ;
Mason r. Stokes Bay Pier & Railw. Co., 32 L. J. Ch. 110.

314
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the plaintiffs have their proper legal remedy against them as

such." 2

3. But where a land-owner threatened forcible resistance to the

progress of the railway, the Court of Chancery declined to in-

terfere.' The Court of Chancery declined also to interfere and

enjoin a railway company from building their road, at the suit of a

land-owner, on the alleged ground of the unconstitutionality of the

company's charter. It was held that the case must take the ordi-

nary course of judicial proceedings, and for all
*
preliminary pur-

poses, and, until the hearing upon the merits, the constitutionality

of the company's act would be assumed.*

4. But where the charter of a railway company gave them

the exclusive right of carrying passengers and freight from At-

lanta to Macon, it was held that the company could not, under this

charter, carry from their station in Macon, through the city, to the

station of another railway, for the convenience of their customers,
and they were enjoined from so doing.*

5. And it was held, that a railway had no right to take land for

a warehouse four hundred yards from their track, and build a track

to such point, although the land requisite for both purposes did

not exceed five acres, and the company were perpetually enjoined.^

6. But a court of equity will not enjoin a railway company from

* Deere v. Guest, 1 My. & Cr. 616. But see Warburton v. The London &
Blackwall Railw., 1 Railw. C. 658. The plaintiff should satisfy the court that

he has sustained substantial damage, from the violation of a legal right, to entitle

himself to an injunction. Holyoake v. Shrewsbury & Birmingham Railw,, 6

Railw. C. 421. And in general, we apprehend, courts of equity will not enjoin

the operations of railways and other public works, until after notice and oppor-

tunity to be heard upon answer and affidavit. In such cases the answer of the

corporation, under its corporate seal without oath, is not regarded as equivalent

to the answer of a natural person upon oath, but only as the answer of a natural

person not upon oath, and consequently as nothing more than a denial of the

facts alleged in the bill, by way of plea, and not as of any force by way of evi-

dence, and, therefore, not suph a denial of the equity of the bill as to entitle the

party to a dissolution of the injunction. Bouldin o. Mayor, &c. of Baltimore, 15

Md. 18.

'
Montgomery & West Point Railw. r. Walton, U Ala. 207.

*
Deering r. York & Cumberland Railw., 31 Me. 172. But the courts of

equity will enjoin the company from taking lands for warehouses and other erec-

tions which are not authorized by their charter. Bird r. W. & M. Railw., 8

Rich. Eq. 46.

*
Mayor of Macon r. Macon & Western Railw., 7 Ga. 221.

* Bird V. W. & M. Railw., 8 Rich. £q. 46. It was held in this case, tliat

*315
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constructing their road across the plaintiflTs land, when the char-

ter provides a mode for the land-owner to obtain an appraisal of

compensation, and he has not resorted to itJ

•SECTION .IIL

EquitaMe Interference in regard to the Works.

No universal rule upon the subject ofequi-
table interference.

These matters often arranged by mutual

concessions, and an issue at law.

Cases illustrating the mode of proceeding

in courts ofequity.

4. Where company required to do least possi-

ble damage.
6. If the company have removed a highway

ultra Tires, a court of equity will not

always compel its restoration.

§ 207. 1. In consequence of the discretion which courts of

equity assume to exercise in regard to decreeing specific perform-
ance of contracts and obligations, or restraining the parties from

violating the duties resulting therefrom, there will be likely to be

more or less apparent inconsistency in the disposition of different

cases. As no intelligible rule can be laid down upon the subject,

it will be useful briefly to refer to the more important decided

cases bearing upon the question.

2. Where a controversy arose between the land-owner and the

company, in regard to the right of the company to occupy a high-

way by substituting another in a different direction, and which,

when the court entertain jurisdiction for the purpose of enjoining the company
from the further use of land, they may grant compensation for the injury already

committed, by reference to a master, or directing an issue quantum damnificatus.

And a railway company wiU be enjoined, after the completion of their road, from

taking land from one person merely to enable them to carry out an agreement
with another person. Vane v. Cockermouth, &c., Railw., 12 L. T. N. S. 821.

And see Flower v. I-iondon, &c., Railw., 2 Drew & Sm. 330
;

8. c. 11 Jur. N. S.

406; Wrigley r. Lancashire & Yorkshire Railw., 4 Giff. 352; Weld v. South-

western Railw., 32 Beav. 340; s. c. 33 L. J. Ch. 142.

^ New Albany & Salem Railw. r. Connelly, 7 Porter (Ind.), 32. The de-

fendants were raising a footway, under powers contained in local acts, in front

of plaintiff's house, which would shut off his access to a warehouse, and other-

wise damage his property. It appearing that defendants were authorized under

their acts to alter the footway, and also that the plaintiff had sustained and would

sustain injury thereby, an injunction was refused, but it was referred to chambers

to ascertain and certify the amount of the injurj- and what would be a proper
sum to be awarded as damages for such injury. Wedmore v. Bristol, 7 L. T.

N. S. 469.
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it was claimed, would very materially affect the value of the

plaintiff's land, for building purposes, by depriving him of access

to the highway, the Vice-Chancellor held, that it was not a case

for the interference of a court of equity, at least until the company
liad completed their substituted road. But the Chancellor con-

sidered it a case where the court should interfere, to enable the

company to know at once whether the proposed road, when prop-

erly completed, would meet the requirements of their charter.

For this purpose he granted a temporary injunction against occu-

pying the old road, until the new one shall be completed,
— the

plaintiff undertaking to bring an action against the company,—
and the company admitting for the purpose of the action, that they

have taken the old road, and the plaintiff admitting that the sub-

stituted road is, in effect, completed, in order to try the question

whether, when completed, it will be a proper substitution.^ The

company, in another case, were *
enjoined from the use of works,

erected on a site prohibited in their charter, but with liberty to use

the erection, as before, upon their undertaking to erect no more,
and to apply for a rehearing, or to prosecute an appeal to the

House of Lords.2

*

Kemp V. The London & Brighton Railw., 1 Railw. C. 495. In this case,

after the proposition of his lordship to send the case to tlie jury, upon its being

suggested, by the counsel for the company, that the form of action would not

infonn tliem, what kind of road they were bound to make, his lordship answered,
" I am not about to direct an action, to try what sort of road the company are to

make. The question before me is, whether the proposed road is such as, under

the act, entitles them to take the old road." Bell v. The Hull and Selby Railw.,

1 Railw. C. 616. The injunction was here retained until the rights of the parties

should be determined by an action at law, to be brought for tliat purpose and

tried under certain admissions. Where the deposited plans and sections specify

the span and height of a bridge by which a railway is to be carried over a turn-

pike road, the company will not, in the construction of the bridge, be allowed

to deviate from the plans and sections. Attorney-General v. Tewkesbury &
Great Malvern Railw., 1 De G. J. & Sm. 423

;
8. c. 9 Jur. N. S. 951. And

see Edinburgh & Glasgow Railw. v. Campbell, in the House of Lords, 4 McQu.
670

;
8. c. 9 L. T. N. S, 167

; Attorney-General ». Dorset Railw., 9 W. R. 189
;

Ware v. Regent's Canal Co., 3 De Gex & J. 212
;

8. c. 6 Jur. N. S. 25. And
in Illinois it has been intimated that the same doctrine would be maintained.

Jacksonville, &c., Railw. v. Kidder, 21 111. 131.
' Gordon v. Cheltenham & Great W. Union Railw., 5 Beav. 229 ; 8. c. 2 Railw.

C. 800. It was considered in this case that a party will not be precluded from relief,-

by acquiescence in what he nlay be led to consider a mere temporary violation of

his right, where no evidence is given of expense incurred by another party, in
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3. In a case where the company were proceeding to arch orer a

street, in order to erect a station, it was held that they should be

restrained, by injunction, until the question of their right to do so

should be settled in a court of law. And for this purpose an ac-

tion was directed to be tried before the barons of the Exchequer,
and their opinion being certified in favor of the right claimed by
the company,

"
if it was necessary, or reasonably convenient for

the construction of a station and proper warehouses," the Lord

Chancellor held that the injunction should be dissolved, the fact of

the commencement of the works by the defendants being sufficient

proof of the necessity for, and the convenience of, such buildings.^

So, too, an injunction was continued temporarily against the

trustees of a turnpike road, who proposed to remove stone blocks,

*laid across their road by a railway company, in order to pass from

their railway to a wharf occupied by them, for the convenience of

loading and unloading goods upon railway carriages, the company
not proposing to alter the surface of the turnpike road, or to cross

it by means of railway carriages. But upon notice being given to

the trustees of the turnpike road, and the matter being discussed,

both the Vice-Chancellor and the Lord Chancellor regarded the

acts of the railway company as manifestly wrong, inasmuch, as by
their act, they had no power to deal with the turnpike road at all,

for the mere purpose of access to their railway, but only to use

it as it was, and if they proposed to cross it with their railway,

they were bound, by the express terms of their act, to do so by
means of a tunnel, or a bridge, and that it was not proper to con-

tinue the injunction during the trial of the question at law.*

So, too, where the company were by their act prohibited from

erecting any station at a given point, but built a platform and

stairs, to enable them to take up and set down passengers, and

proposed to build a road for access to such point, they were tem-

porarily enjoined from the use of such erections, which was made

faith of such acquiescence. Clarence Railw. v. Great North of England, Clar-

ence, & H. Railw., 2 Railw. C. 763. See post, § 220, and cases cited, mite, § 160.
^
Attorney-General v. The Eastern Counties & Northern & Eastern Railw.

Companies, 2 Railw. C. 823.
* London & Brighton Railw. v. Cooper, 2 Railw. C. 312. It seems to be the

uniform practice in the English Railway Acts to require all road and farm cross-

ings to be either by tunnels or bridges, or else to be protected by gates, under

the control of the officers of the company, which are not allowed to be open while

any train is due.
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final upon hearing, the Vice-Chancellor considering that this, wlien

the road was built, was a station, but that this prohibition did not

prevent the company from stopping their engines where they

pleased, and that the passengers might then get in, or out, as they

best could.*

iSo, where the company were proceeding to build an arch over

a mill race, for the purpose of supporting an embankment, and it

appearing that the mill would suffer damage if the arch were not

built of larger dimensions, an injunction was granted to restrain

the company from making over the mill-race an arch of *less

dimensions than what was requisite to secure the mill from injury,

the company by their act being bound to make compensation to per-

sons whose property might sustain damage.^
4. But where the company were, by their act, required to con-

duct their works, doing as little damage as possible, it was held,

by the Lord Chancellor, that nothing but necessity could justify

the company in carrying on their works in such a manner, or on

such a level, as would cause serious damage to the owner of tfie

landJ The maxim. Sic utere ttto ut alienum non Icedas, applies to

* Lord Petre r. The Eastern Counties Railw., 3 Railw. C. 367. But in Eton

College r. Great W. Railw., 1 Railw. C. 200, it is held, that a prohibition from

building a station within three miles of f]ton College, does not preclude them

from taking up and setting down passengers within that distance, and renting
rooms in a public-house for the convenience of such passengers.

• Coats V. The Clarence Railw., 1 Russell & Mjine, 181. The extent of the

requisite arch in this case was determined by the report of an engineer, to whom
the question was referred by the Lord Chancellor. In Manser r. The N. & E.

Railw;, 2 Railw. C. 380, the Chancellor held, that in a case where the affidavits

on points of engineering are conflicting, the court will seek for professional

assistance of some impartial engineer, to form a decision upon them. Upon the

disputed points the Chancellor says :
" I should like to have the affidavit of some

eminent engineer.'" Where a railroad company agreed with a land-owner not to

erect any building, except their proposed railway, higher than thirty-three feet,

on the land to be taken by them from him, the company was withheld from breach

of this covenant by injunction ;
and it was held that the circumstance, that a work

to be made in breach of a local covenant is one of great public importance, is

not sufficient to induce the court to refuse to restrain such breach by injunction.

Lloyd V. London, &c. Railw., 2 De G. J. & S. 608
;

s. c. 34 L. J. Ch. 40L
^ Manser v. The Northern and Ea.stem Counties Railw., 2 Railw. C. 380.

Some very sensible remarks fell from the Ix)rd Chancellor in this case, in regard
to the one-sidedness of testimony upon points of engineering, and the embar-

rassment attending the trial of cases depending upon such questions, unless the

courts are enabled to command the aid of masters wise and experienced in re-
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persons acting under enclosure, and other acts of parliament of a

similar nature.^

5. In a recent English case ^
it was held, and with great wisdom

as it seems to us, that where a railway company have diverted a

public road, ultra vires, but with a bona fide view to the convenience

of the public, a court of equity will not compel them to replace the

road, if that will cause greater inconvenience to the public, or the

complaining section of the public, than to suffer it to remain as

the company have placed it, without due warrant. The information

in such case will be dismissed, but without prejudice to proceed-

ings at law.

SECTION IV.

Further instances of Equitable Interference as to Works.

1. In a clear case equity will direct the mode i 3. Towns may maintain bill in equity to pro-

of crossing highways.
|

tect highways.

2. Mandamus the more appropriate remedy

in such cases.
\

§ 208. 1. The subject of the interference of the courts of equity

to enforce contracts between the promoters of railways and the

land-owners along the proposed line, has been considered in a

former chapter.^ Where a railway company were attempting

to carry a turnpike road over their railway in a manner inconven-

ient to the public use of such road, an injunction was granted to

restrain them from doing it in that mode, the Vice-Chancellor ex-

plaining in what mode the thing should be done, or what results

were to be effected, to escape from the injunction.^ But this in-

gard to such acts as come in question. And see Birmingham Water-Works Co.

V. London & Northwestern Railw., 4 L. T. N. S. 398
;
Dover Harbor v. London,

&c. Railw., 3 De G. F. & J. 559
;

s. c. 7 Jur. N. S. 453.
® Dawson v. Paver, 5 Hare, 415; s. c. 4 Railw. C. 81.

®
Attorney-General v. Ely, &c. Raihv., Law Rep. 6 Eq. 106.

*
Ante, § 8. See also ante, § 97, for further statement of grounds of equitable

interference.
*
Attorney-General v. London and Southw. Railw., 8 De G. & S. 439

; Hodges
on Railw. 506; 13 Jur. 467. In Attorney-General v. Dorset Railw., 9 W. R.

189 (s. c. 3 L. T. N. S. 608), it appeared, by the plans and sections deposited

by a railway company, that they intended to carry their road across a public

way by means of a skew bridge. Instead of doing so, the company diverted the

road for some distance, and afterwards restored it to its former course by means

of a bridge which crossed the railway at right angles, thus forming two abrupt
*320
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junction was granted, without prejudice to any application the

company might make to the Board of Trade. But if the case is

doubtful, as, for instance, a claim for land damages, the court will

not ordinarily interfere, by injunction, but leave the party to pur-

sue his claim at law.^
* In some cases where the company have given notice of purchase

of lands, which, under the English statute, has the effect to create

the relation of vendor and purchaser, but omit any further pro-

ceedings, tlie land-owner has been allowed a decree, equivalent to

specific performance.*
2. But the more usual remedy, in such cases, as we have seen,

is by mandamus, and that, although an old jurisdiction, is not

taken away by a new remedy. Yet if a new right be given, and a

and dangerous curves. The court granted an injunction until further order,

restraining the company from proceeding with the works, and directed that in

the mean time a competent person should inquire and report whether any devi-

ation was necessar}', and if so, how it could most conveniently be effected. See

also Attorney-General c. Tewkesbury & Great Malvern Railw., 1 De G. J. & Sm.

423
;

8. c. 9 Jur. N. S. 951. And where a local board of health withdrew its oppo-
sition to a railway bill, on the insertion in the act of a clause, that no bridge carry-

ing a road over the railway, in their district, should have an approach with a slope

of more than one in thirty ;
and to make such a slope required an encroachment

upon the land of another person, who obtained an injunction against it, and the

company made the approach with a slope of one in twenty ; upon an infonnation

by the Attorney-General, in equity, it was held that it was no excuse for departing
from the requirements of the act, that the road could not otherwise be carried

over the railway, and a mandatory injunction issued requiring conformity to the

act. Attorney-General r. Mid-Kent Railw., Law Rep. 3 Ch. 100.
* South Staffordshire Railw. v. Hall, 1 Sim. N. 8. 373

; 8. c. 3 Eng. L. & Eq.
105. See also The London & N. W. Railw. v. Smith, 1 Mac. & G. 216, 13 Jur.

417
;
East & W. I. Docks & Birmmgham J. Railw. t. Gattke, 3 Mac. & Gor.

155
;

8. c. 3 Eng. L. & Eq. 59.
« Walker r. The p:astern Counties Railw., 6 Ilare, 594

;
8. C. 5 Railw. C. 469.

And where the contract contains stipulations, in regard to communications with

other lands, and similar accommodations, the arrangement in regard to them

will be determined by the master. Saunderson v. Cockermouth & W. Railw.,

11 Beav. 497
;

8. c. 19 Law J. Ch. 603. But it has been held, that where the

contract provides that the price of land shall be settled by an arbitrator, it is

not such a contract as a court of equity will ordinarily enforce. Milnes v. Gery,
14 Vesey, 400

;
Adams v. Ix)ndon & B. Railw., 19 Law J. Ch. 657, 2 Mac. & Gor.

118. See also on this subject, Morgan r. Milman, 10 Hare, 279; s. c. 13 Eng.
L. & Eq. 312; 8.c. affirmed, 3 De G. M. & G. 24; 8. c. 17 Eng. L. & Eq. 203.

And the party claiming specific performance must not be premature in his appli-

cation, or have been guilty of unreasonable delay. Bodington v. Great W. Railw.,

13 Jur. 144
;
South £. Railw. r. Knott, 10 Hare, 122

;
8. c. 17 Eng. L. & Eq. 655.
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special remedy provided for enforcing it, such remedy must be

pursued.^

3. And it has been held, that where a railway claim to main-

tain their road upon a public highway, the town, within which

the highway is situated, may sustain a bill in equity, for the pur-

pose of trying the question of the right of the company, under

their charter, to maintain their road in that place.^

•SECTION V.

Injunctions to carry into effect Orders of Railway Commissioners.

1. Bailuxty companies perform important I 2. Courts of equity will enforce order ofrail-

publicfunctions. \ way commissioners, without revising.

§ 209. 1. The office of the former Board of Trade in England,
and that of Railway Commissioners in many of the American

*
Ante, § 81

;
Adams v. London and Blackwall Railw., 2 Hall & T. 285 ; s. c.

6 Railw. C. 271, 282 ;
Williams v. So. Wales Railw., 13 Jur. 443

;
3 De G. & S. 354.

^
Springfield v. Conn. River Railw., 4 Cush. 63. A railway company will

not be restrained by injunction from stopping up an ancient highway, in a case

where it is doubtful upon the evidence whether the public right of way has not

been extinguished by disuse or obstruction. Freeman r. Tottenham, «S:c. Railw.,

13 W. R. 335
;

s. c. 11 L. T. N. S. 702. In a well-considered case, Chap-
man r. Mad R. & Lake Erie RaUw., and Sandusky City & Indiana Railw.,

6 Ohio N. S. 119, where the first company defendants, having received

from private parties donations of land, subscriptions of stock, and payments in

money, in consideration that it should locate its road in a particular place, and

allow private side tracks and warehouse privileges in connection therewith, it

was held, upon a bill in equity, praying an injunction, that the company will not

be allowed to eflFectuate a change in fact, though not in name, of the line of its

road, so as to remove it from such place, by getting up a new company and con-

structing a new road, parallel with its old one, under a different charter, and

permitting its old line to go to decay, without compensating the parties, with

whom it had made such contract, for the former location.

And the responsible defendant having leased the line of the other company's

road, and suffered its own to fall to decay, so that an injunction restraining them

from using the new line, unless they restored the old one, would not relieve the

plaintiffs, and it being questionable whether the company had the means of re-

storing the old line, and the new one being the preferable one, it was held a

proper case for a decree compensating the orator in damages.
And a railway company is bound to indemnify a town for any alteration made

in the highways of the town by the company. Uamden r. New Haven, &c.

Kailw., 27 Conn. 158.
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states, is the same. And in England, this office of the Board of

Trade is now, or was for a time, performed by a board denomi-

nated The Railway Commissioners. The office of such commis-

sioners, botli in England and this country, seems to be, the

protection of the public from abuses of railway companies. The

jurisdiction of such commissioners is therefore of necessity confined

to such matters as affect the public, and does not ordinarily extend

to such private matters, in the management of railways, as affect

the stockholders only in their pecuniary interests and relations.

This result seems to follow, almost of necessity, from the very

nature of the subject-matter. So far as the public security and con-

venience are concerned, both in regard to the transportation of pas-

sengers and freight, and the carrying of parcels by express, these

companies are public functionaries, so to speak, and as such,

under the supervision and control of the public police, as much as

other public officers
;
but in regard to their stock, and the man-

agement of their internal pecuniary functions, they arc, to all in-

tents, private companies, as much so as manufacturing or other

mere business corporations.
*

2. Courts of equity have sometimes lent their aid to prohibit

railway companies from the violation of the orders of the railway

commissioners, where the public security would be thereby en-

dangered. This was done, in a recent case, where the railway

commissioners having inspected a railway, about to be opened,
directed the company to postpone the opening, and the company,

notwithstanding, proceeded to open their road for business. The

Attorney-General, as parens patrice, applied for an injunction,

which was granted, the Master of the Rolls, Sir J. Romilly^ refus-

ing to inquire into the sufficiency of the reasons which induced

the commissioners to withhold their consent, saying that the com-

pany could apply to the Court of Queen's Bench for a mandamus
to the commissioners to dissolve the prohibition, if they wished to

try that question.^

' 5 & 6 Vict. c. 55, § 6
;
7 & 8 Vict. c. 85, § 17

; Attoraey-General r. Oxford,

Worcester, & Wolverhampton Railw., Weekly Reporter, 1853, p. 330; Hodges
on Railws., 671

; post, § 2-17.
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SECTION VI.

Equitable Interference where Company have not Funds.

1. English courts vnll not allow company to

take land when theirfunds fail.

2. This has been qualijied by later cases, and

is very questionable.

3. Equity will not interfere whtre comjmmf

propose to complete but part of works.

n. 4. Cases reviewed, and result stated.

§ 210. 1. The courts of equity seem, at one time certainly, to

have considered the undertaking of the company to build the road,

so far the equivalent for the privilege conferred upon them, of

taking private property against the will of the owner, that if it

were shown conclusively that the company never could complete
their undertaking, they would restrain them by injunction from

taking land under the powers granted them.^ But in another

case,^ Lord Eldon explains the ground of his former decision thus :

" In Agar v. The Regent's Canal Company, I acted on the principle

that where persons assume to satisfy the legislature that a certain

sum is sufficient for the completion of a proposed
*
undertaking, as

a canal, and the event is that that sum is not nearly sufficient, if

the owner of an estate through which the legislature has given the

speculators the right to carry the canal can show that the persons

so authorized are unable to complete their work, and is prompt in

his application for relief, grounded on that fact, this court will not

permit the further prosecution of the undertaking." This we

apprehend would, at the present day, require to be received with

considerable allowance.

2. In another case,^ Lord Cottenham thus explains Lord Uldon'g

decision above :
" I apprehend that Lord Eldon must have gone

upon this ground, that, where acts of parliament impose certain

severe burdens upon individuals, by interfering with their private

rights and private property, for the purpose of obtaining some

great public good, if the court sees that the undertaking cannot be

completed, and that therefore the public cannot derive the benefit

which was to be the equivalent for the sacrifice made by the

public, the court will protect the individual from being compelled

'

Agar V. The Regent's Canal Co., Cooper, 77.

' The Mayor of King's Lynn v. Pemberton, 1 Swanst. 244.
3 Sahnon v. RandaU, 3 Mylne & Cr. 439.
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to make the Bacrifice, under the circumstances, and until it appears

that the public will derive the proposed benefit from it." And
even with this qualification, it seems to us that it would be

impossible for a court of equity to exercise much control over

these enterprises, without virtually assuming a supervision over

the doings of the legislature and the business of the country which

would be impracticable and invidious. It is obvious this purpose
has been virtually abandoned in the English courts of equity.^

* In the case of Gray v. The Liverpool & Bury Railway,* the

Lord Chancellor declined to interfere, until the legal right was

determined in a court of law, if either party desired it, the

injunction standing, in the mean time, to sustain all existing

rights.

3. But a court of equity will not, it seems, now interfere, because a

railway company do not purpose to complete their entire line. The

remedy, in such case, if any, is by mandamus.^ A canal company
were restrained by injunction from converting a canal, for erecting

which the company were incorporated, into a railway.^ But where

the directors of a railway com[)any, with the concurrence of the

* Blakemore v. The Glamorjranshire Canal Navigation, 1 Myl. & K. 164;

Gray c. The Liverpool & Burj- llailw. Co., 9 Beav. 391
;

8. c. 4 Railw. C. 235.

In this last case, the company had, to induce the plaintiff to withdraw opposition,

consented to incorporate into tlieir act a provision, that the line of the railway
should not come within a certain distance of a bridge named, without the plain-

tiff^s consent. Upon examination, it turned out that plaintiff owned all the land

within the line of deviation, from that point, so that the road could not proceed
without the plaintiff's consent. The Master of the Rolls held this could make no

difference, even in the construction of the stipulation. The parties must be pre-

sumed to have understood the matter, and to have made their contract under-

standiiigly, and the court should not defeat it.

See also Lee v. Milner, 2 M. & W. 824, and the remarks of AUUrson, B.,

limiting the right of a court of equity to restrain the company from proceeding
to take land, to cases where it is evident they have virtually abandoned the

enterprise, and have no longer any serious expectation of accomplishing it, which

to us appears the only practicable ground upon which a court of equity could

interfere. Thicknesse v. Lancaster Canal Co., 4 M. & W. 472.
* The Attorney-General r. The Birmingham & Oxford J. Railw., and other

>^companies, 4 De G. & S. 490
; 8. c. 3 Mac. & G. 453

;
7 Eng. L. & Eq. 288.

See Reg. v. Eastern Counties Railw., 10 Ad. & Ell. 531
;
Cohen v. Wilkinson,

12 Beav. 135, 138 ; 8. c. 1 Hall & T. 5.>4 ; 6 Railw. C. 741. Acts of parliament

authorizing companies to make railways are regarded only as enabling acts which

give powers, but do not render compulsory or obligator^' the exercise of those

powers. Scottish Northeastern Railw. v. Stewart, 3 McQ. U. L. Cas. 382.
*
Maudsley v. Manchester Canal Co., Cooper's C. Pr. 510.
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shareholders, on finding the original undertaking impracticable,

proceeded to construct a small portion of the works, which were

nearly completed, the court declined to interfere by injunction, at

the instance of the minority of shareholders, on the ground
of their acquiescence, they having known, or had the means of

knowing, the progress of the acts complained of.'^

SECTION VII.

Equitable Control of the Management of Railway Compardes.

1. Courts of equity will not inter/ere in mat-

ters remediable hy shareholders.

2. Will not restrain companyfrom declaring

dividend till works are finished.

3. Will interfere to enforce public duty rather

than a private one.

4. Will restrain such companiesfrom divert-

ingfunds to illegal use.

5. Interference of court of equity cannot be

claimed upon the assumption of the prac-

tical dissolution ofcompany.
6. Directors liable to same extent as other

trustees.

7. Managing committee not chargeable with

thefraudulent acts of its members.

8. Courts of equity will not enforce resolu-

tions of directors, or company.

9. Suits in equity in favor of minority

against majority.

10. Bill in equity may be maintained by a

single stockholder.

11. Necessary requisites in form of such a

biU.

12. Directors not responsible for purchases

made on credit of the corporation.

13. Minority may insist upon continuing the

business till charter expires.

14. Minority may have bill against directors

for not resisting illegal tax.

16. Comjmny may expend funds in resisting

proceedings in parliament.

16. Equity unll not compel directors to de-

clare dividend, unless they uilfuUy re-

fuse.

17. Directors only liable for good faith and

reasonable diligence.

§ 211. 1. There have been numerous instances of application to

courts of equity to interfere in the control of the management of

railway companies, in respect of their internal concerns. But as

a general rule it is said,^ whenever the acts complained of are

capable of being rectified by the shareholders themselves, in the

exercise of their corporate powers, equity will not interfere, but

' Graham v. Birkenhead, Lancashire, & Cheshire J. Railw., 2 Mac. & G.146
;

2 Hall & T. 450.
'

Hodges on Railways, 67. See Howe v. Derrel, 43 Barb. 504. Thus, in

Orr V. Glasgow, &c. Railw., before the House of Lords, reported in 3 McQu. 799
;

s. c. 6 Jur. (N. S.) 877, it was held that the directors are the servants of the com-

pany, not of each individual shareholder
;
and if a shareholder is aggrieved by

their misconduct, his course is to call upon the company to bring the directors

to account, and then, that being done, to get relief from the company itself.
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leave questions of internal management and regulation to be

settled by the shareholders in corporate meeting.* And especially

is this the case where the act complained of is clearly within the

power of the company.^
* 2. Hence it was held, that equity had no jurisdiction to restrain

a railway company from declaring a dividend until their works

were all completed, there being no provision in the acts to that

effect.^

3. But courts of equity are far more ready, upon a bill properly

framed, to interfere to enforce a public duty of a railway company,
than a mere private duty.*

» See Bailey v. Power Street Church, 6 Rhode Island, 491.
' Brown r. Monmouthshire Railw. & Canal Co., 13 Beav. 32; 8. c. 4 Eng. L.

& Eq. 113. But where the charter of a railway company provided, that unless

certain portions of the work should be completed within a specified time, no divi-

dend should be declart'd by them until the works were so completed, so far as

their ordinary shares were concerned, the company were enjoined from making

any dividend contrary to the charter. Allen v. Talbot, 30 Law Times, 316. But

a railway company will be restrained, at the information of a relator, from car-

rying on a trade not authorized by the act constituting it. Attorney-General v.

Great Northern Railw., 1 Drew. & Sm. 154; 8. c. 6 Jur. (N. S.) 1006. And
where the articles of association of a company contained no power to issue prefer-

ence shares, and the company in general meeting passed a resolution for the

issue of some shares with a preferential dividend, the court, upon motion for an

injunction by three shareholders, who had notice of, but did not attend, such

general meeting, granted an injunction restraining the issue of such preference

shares. Hutton r. Scarborough Cliff Hotel Co., 2 Drew. & Sm. ol4.
* In Buck Mountain Coal Co. v. Lehigh Coal & Nav. Co., 60 Penn. St. 91,

it was held, that a bill in equity to enforce the performance of a public duty by
a corporation, cannot he maintained by a private party, in the absence of any

special right or authority. And where the slackwater navigation of the Lehigh
Coal and Navigation Company, with dams, locks, and other appliances, were

damaged, broken, and swept away by a flood, it was held that a bill in equity

could not be maintained by another company to enjoin the said corporation from

neglecting to repair and put in operation their navigation ; and that the com-

plainants had no right to a decree compensating them for damages sustained in

ebnsequence of the non-repair. The court, intimate, however, that a bill might

probably be maintained in behalf of the Commonwealth by the Attorney-

General. Buck Mountain Coal Co. r. Lehigh Coal & Nav. Co., siipra. And

equity will not interfere by injunction to redress public nuisances, when the

object sought can be attained by ordinary legal methods. Jersey City v. Hudson,

2 Beaaley, 420.

The court wiU not grant an injunction to restrain a railway company from

charging a carrier otherwise than e<iually with all other persons. Sutton v.

Southeastern Railw., Law Rep. 1. Exch. 33; s.c. 11 Jur. (N. S.) 935; 35 L.J.
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*
4. So, too, as we have seen,^ they very often interfere to restrain

companies of this kind from making use of their funds for a pur-

pose wholly aside of the general object of their incorporation, and

this will be done at the suit of shareholders, although a majority

may have sanctioned by their votes the act complained of.^

Exch. 38
;
but see Baxendale r. North Devon Railw., 3 C. B. (N. S.) 324. See

Jones V. Eastern, &c. Railw., 3 C. B. (N. S.) 718
; Cooper v. London, &c. Railw.,

4 C. B. (N. S.) 738
;
Baxendale ». Great Western Railw., 5 C. B, (N. S.) 309

;

Nicholson v. Great Western Railw., 5 C. B. (N. S.) 366.

A railway company will not be allowed to grant to an omnibus proprietor the

exclusive privilege of carrying passengers between another town and one of its

stations. Marriott v. London & Southwestern Railw., 1 C. B. (N. S.) 499. But

a company will not be enjoined from allowing a cab proprietor the exclusive

privilege of plying within their station. Beadell in re, 2 C. B. (N. S.) 509.

Even where it is charged that occasional delay and inconvenience are thereby
caused to the public. Painter in re, 2 C.B. (N. S.) 702.

*
Ante, § 56; Bagshaw v. The Eastern Union Railw., 7 Hare, 114. So may

one or more shareholders file a bill, on behalf of themselves and others, against

any officer who is diverting the funds of the company from their lawful use.

Salomons v. Laing, 12 Beavan, 377; 6 Railw. C. 152; Edwards v. Shrewsbury
& Bir. Railw., 2 De Gex & S. 637. See also 111. Grand Trunk Railw. Co. v.

Cook, 29 111. 237. And the directors of a company will be restrained by injunc-

tion from improper issue of shares. Eraser v. Whalley, 2 H. & M. 10.

" In the case of Brown v. Monmouthshire Railw., 13 Beav. 32
;

s. c. 4 Eng.
L. & Eq. 113, Lord Langdale, M. R., after some rather spicy but highly pertinent

strictures upon the prominent disposition of these public companies to take ad-

vantage of every possible evasion, seemingly to gain time, to the serious damage
of their own character for frankness if not for fairness, upon the general merits of

the bill, makes the following very prudent and comprehensive exposition of the

general subject :
"
Having given my best attention to this case, and thinking it of

very great importance and of some difficulty, I am, on the whole, of opinion that

this bill cannot be sustained. The jurisdiction of this court has, in several cases,

been very usefully applied in preventing or checking the erroneous conduct of

corporations created by act of parliament for public purposes; but it is not

settled to what extent, or subject to what particular limitations, the jurisdiction

ought to be exercised
;
and unless parliament should think fit to lay down rules

for the guidance of the courts, litigation to a considerable extent must, I am

afraid, take place. The class of cases in which this court has often been called

upon to interfere, are those which arise out of a combination of acts which are

in themselves illegal, and considered as breaches of contract with the public,
—

acts which are breaches of contract, express or implied, with the subscribers to

the undertaking, and acts erroneous, or breaches of contract incapable of being
rectified by the shareholders themselves in the exercise of their own powers.

In almost all oases it is necessary to distinguish two things, which, although they

often are, and always ought to be, concurrent, are in themselves distinct, and

are very apt to be confounded. There is the duty of the committee, directors,
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*
5. In a case where the plaintifTs complained tliat the directors

of the Victoria Park Company, and certain otliers,* proprietors of

or goveminjr body, to the public, and their duty to the shareholders, whom they

represent. In this case, the duty of the company to the public made it impera-
tive upon them to complete their works in a limited time, and to let the works

remain unfinished afler the expiration of the time is a violation of their duty to

the public, and a violation which, if permitted, would enable the company to do

that whirh this court has repeatedly exercised its jurisdiction and power to pre-

vent. If they are allowed to neglect the completion of their works until after

the expiration of the time limited by the act, and are then allowed to make profit

of so much as they have done, and to abandon the rest, it would seem that the

means might at any time be found to abandon any part of their works at their

own pleasure, and thus might extensive fraud be committed upon shareholders

who had subscribed for the whole works. Such permitted violation of a duty to

the public would show a most unfortunate state of the law, and bo, in my opinion,

a great injury to the public. But regarding this as a public wrong, or as a

viulatlun of duty to the public, it does not appear to me that this court has

jurisdiction to interfere. The case does not appear to me to come within the

authority of any decided case, or within the principle of the cases in which the

court has interfered to prevent application of funds, subscribed for a whole pur-

pose, to the completion of a part of it only ;
nor can it, I think, be safely said,

that in no case whatever ought joint-stock companies to be allowed to divide

any profits, or receive any tolls, until all their works have been completed. If

parliament so enacted, it would probably be much better for the public, and also

much better for the companies or shareholders themselves, but it is plain that

the affairs of a company might be in such a state, with such probability of being
at any time able to raise all the capital required for the completion of their

works, that there would be no risk whatever in dividing some interim profits.

But so far as the public interest is concerned, I do not think that this court has,

on such a bill as this, jurisdiction to interfere. As to the duties which the gov-

erning body of such a company owe to their constituents, the shareholders, this

court does not attempt to direct the performance of all such duties, but, on the

contrary, leaves to the companies themselves the enforcement of all the duties

arising out of matters which are the subject of internal arrangement. It seems

very improper, and very imprudent, to treat as profit any part of their funds or

income, at a time when they are without the pecuniary means of performing the

works which they are bound to perform, in discharge of their duty to the public.

The committee, with the sanction of the shareholders, are proceeding in a man-

ner which (being attended with a constant breach of public duty) may result in

the most serious injury to the shareholders themselves, in the same manner that

any bad management injures those whose interests are affected by it
;
but they

do it for themselves, and they must suffer the consequences. I think, therefore,

that the demurrer for want of equity must be allowed. It appears to me that

this court has not jurisdiction to interfere, on the mere ground that the defendants

are acting in violation of their duty to the public, and that the misapplication of

the income is a proper subject of internal regulation."

In Henry v. Great Northern Railw., 1 De G. & J. 606 ; s. c. 30 Law Times,
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shares, had entered into speculating purchases of the property of

the company, and a majority of the directors being
*
bankrupts

10, it is held, that the holders of preference shares, as they are called in England,
are entitled to have the company enjoined from declaring any dividend in favor of

the ordinary shareholders, so long as the company remains liable to a deficit in

their funds, caused by an officer ofthe company having defrauded them by forgeries.

This case was affirmed in the Court of Chancery Appeal, 30 Law Times, 141. See

also Giflfbrd v. New Jersey Railw., 2 Stockton's Ch. 171. A minority of the

stockholders of a corporation have a remedy in chancery against the directors,

the corporation, and all others, individuals or corporations, to prevent a misap-

plication of the funds of the corporation in which they are interested. March v.

Eastern Railw., 40 N, H. 548. Where, therefore, it was alleged in a bill that

railroad A had leased and entered upon the track, furniture, fixtures, &c. of

railroad B for a term of years, and had agreed to pay said railroad B, as rents

at stated times, a certain share of the income and profits of both roads
;
and

also that such profits to a large amount had been received by said railroad A,

and had been accumulating for several years, said railroad A refusing to pay
said rents according to the terms of said lease, and claiming to apply such

profits in payment for investments by them made in the stock of other corpora-

tions, and in other schemes of speculation not warranted by the terms of said

lease ; and that said railroad B and its directors, being influenced by persons in

the interest of said railroad A, had declined to take measures to collect said

rents of said railroad A, but were allowing and consenting to such improper

application of the funds belonging to them, to which funds the complainants,
with the other stockholders, were proportionately entitled, as dividends upon
their stock, it was held upon demurrer to this bill by railroad A, that a minority
of the stockholders of railroad B might maintain suit against their own directors

and their own corporation, and also against railroad A, the object of the suit

being to prevent such misapplication of the funds, and to compel said railroad

A to pay over its dues to railroad B, and to compel the latter to distribute the

same as dividends among the complainants and others, its stockholders. But

in order to prevent a multiplicity of suits, and that justice may be done between

all parties interested, such stockholders should set forth in their bill that it is

brought, not only for themselves, but in behalf of all others similarly interested,

who may choose to become also plaintiffs in the proceeding. In the indentures

whereby railroad B leased their road, &c., to railroad A, there was an agreement
to refer to arbitration all disputes that might arise between them on the lease.

Held, that this agreement not only did not oust the court of its jurisdiction, but

that, under the circumstances, it might even enjoin both roads from making such

reference in relation to the amount due to railroad B, and if such reference had

been made, then from proceeding therewith. And even the fact that the con-

tract was made and to be performed within a foreign jurisdiction would not hinder

the court from acting, having jurisdiction of the parties. March v. Eastern Railw.,

40 N. H. 548. In Nazro v. Merchant's Mutual Ins. Co., 14 Wise. 295, it is

laid down that the cajjital stock of an incorjiorated company is a trust fund, the

proper application of which courts of equity will enforce by virtue of their inhe-

rent jurisdiction over trusts and frauds. See Lead Mining Co. v. Merrj-weather,
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were not competent to exercise such office, and that the defendants

were in various modes squandering the property of the company,
and praying for the appointment of a receiver, and an injunction

to compel the application of the company's resources to the ex-

tinguishment of its Uabilities, and for the winding up of tlie affairs

of the company, the Vice-Chancellor held, that upon the facts

stated he must presume the existence of a board of direction de

facto, and the possibility of convening a general meeting of pro-

prietors capable of controlling the acts of the existing board,

and that there therefore appeared no insuperable impediment
in the way of the company obtaining redress in its corporate

capacity for the acts complained of, and that therefore the plain-

tiffs could not sue in a form of pleading which assumed the prac-

tical dissolution of the corporation.^ In a later case before the

2 H. & M. 254; s. c. 10 Jur. (N. S.) 1231. But the suit should, in form, be in

behalf of ail the shareholders. March v. Ea.«tem Railw., supra; White p. Car-

marthen, &c. Railw., 1 H. & M. 786. But see Croskey v. Bank ofWales, 4 Giff.

814 ; 8. c. 9 Jur. (N. S.) 595
;
Thomas v. Hobler, 8 Jur. (N. S.) 125. An illu-

sory suit, really brought in the interest of a rival company, was held not main-

tainable in Forrest r. Manchester, Sh. & L. Railw., 30 Beav. 40, on appeal, 7 Jur.

(N. S.) 887. And see Burt p. British Xation Life Ins. Co., 4 De G & J. 158;

8. c. 25 L. J. Ch. 731, before the Lords Justices; Uutton v. Scarborough Cliff

Hotel Co., 2 Drew. & Sm. 514.

Where a party had given money to the directors ofa corporation in payment
of shares, but had subsequently been struck off the list of shareholders, at his

own request, on the ground that the scope of the company had been enlarged

beyond that at first proposed, it was held he could not maintain a bill for the

money either against the directors or the company, there being no fraud alleged ;

Dot against the company, because the money in their hands was not impressed
with a trust

;
not against the directors, because the remedy against them was

adequate at law. Stewart r. Austin, Law Rep. 3 Eq. 299.

^ Foss p. Ilarbottle, 2 Hare, 461
;
Thames Haven Dock & Railw. Co. p. Hall,

6 Scott, N, R. S42, 359
;

8. c. 8 Railw. C. 441. This last is an action for calls,

and the^tpiestion of the existence of the company was attempted to be raised, after

the case was set down for trial. It was held too late to raise such questions, and

also that the validity of the authority of directors to make calls, as such, could

not be raised in this mode
;
and that after plea, it will be presumed that the attor-

ney, bringing the suit, was appointed under the seal of the company, and the court

refused to allow a plea, raising these points, to he filed, at this late hour. See

also Exeter & C. Railw. p. Buller, 5 Railw. C. 211, where it is said, that if the

directors refuse to comply with a vote of a majority of the shareholders, a court

of equity will compel them to do so, by injunction . But the allegation that shares

were bought up, by interested parties, to change the vote, is nothing which a

court of equity will consider. That is what every one may lawfully do, if he dp
not infringe the terms of the charter. Mozley p. Alston, 1 Phil. C. C. 790.
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Lord Chancellor, Cottenham^ the opinion of Vice-Chancellor

Wigram^ in Foss v. Harbottle, is fully confirmed, and it was

conceded that it makes no difference whether the acts com-

plained of as being transacted by the usurping board * of direc-

tors were absolutely void and illegal, or merely voidable at the

election of the company. The Lord Chancellor said he had

called for one case where a court of equity had assumed to try the

validity of the election of corporate officers de facto exercising

certain functions, and this at the suit of individual shareholders,

where there appeared no impediment to the corporation seeking
redress by mandamus, or any appropriate remedy, and as no such

case had been produced he should assume that none existed, and

he would not be the first to make such a case.^

*
Mozley v. Alston, 1 Phillips, 790; Lord v. Copper Miners' Co., 2 Phillips,

740
; Bailey v. Birkenhead, Lancashire, and Ch. J. Railw., 12 Beav. 433

;
s. c. 6

Railw. C. 256. In this last case it was held, that acts not set forth in the bill,

although declared to be public acts, could not be referred to, in an argument on

demurrer. It should be borne in mind, that the distinction attempted to be drawn,

from some of the cases, between void acts of the directors and those which are

merely voidable, is important chiefly in determining the discretion of the Chan-

cellor, and is to be viewed in these cases, much as in other cases, where the author-

ity of agents comes in question. Hodges on Railways, 71. And in Hichens v.

Congreve, 4 Simons, 420, where certain persons agreed for the purchase of cer-

tain iron and coal mines for £10,000, formed a joint-stock Company for working

them, and stipulated for the sale of the mines to the company for £25,000, the

£15,000 to be divided among the projectors and their friends, who acted as

officers of the company, which being acceded to by the company, and the money
distributed accordingly, upon a bill brought by some of the shareholders, on

behalf of themselves and the others, against the persons who had participated in

the £15,000, the latter were decreed to refund what they had received, and one

of them having become bankrupt, after he had paid the amount received by him

into court, under an order upon motion, it was considered that the plaintiffs

were entitled to receive that sum, and were not to be put to prove their de-

mand under the commission. Upon the question, who are to receive the benefit of

the restitution, the Vice-Chancellor said,
'* Those who now are, and those who by

assignment from the present proprietors may become, members of the company."
Directors to whom the entire management of the company is intrusted, and

who receive a remuneration for their services out of the fimds of the company,
are under an obligation to the shareholders at large to use their best exertions in

all matters which relate to the affah-s of the company. And without any stipula-

tion to that effect, the duty results, from the employment, not to make any profit

out of the employment beyond their compensation, and not to acquire any adverse

interest, while they remain directors. Benson v. Heathorn, 1 Y. & Coll. C. C.

826
;
Great Luxembourg Railw. v. Magnay, 25 Beav. 686

;
s. c. 4 Jur. (N. S.)

839
;
Gaskell v. Chambers, 5 Jur. (N. S.) 52

;
8. c. 26 Beav. 360

; Hodginson v.
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*
6. But it seems to be well established, that the directors of a

corporation are liable personally each for his own share in any
loss occasioned to the company, for malversation, in the exercise

of his functions, whether misfeasance, malfeasance, or non-fea-

sance, the same as any other trustee, and redress may ordinarily

be obtained in equity.^ And it seems in such cases, as each

director is liable only for his own act, and those to which he has

assented, and there is no contribution among wrong-doers, there

is no necessity that all the board should be parties to the bill, and

National Live Stock Ins. Co., 26 Beav. 473; 8. c. 6 Jur. (N. S.) 478; s. c. on

Appeal, 4 De G. «& J. 422; 5 Jur. (N. S.) 969. Se^ also Robinson v. Smith,
3 Paige, 222. So, too, a director is liable to account for premiums received

upon the sale of shares. York and N. M. Railw. v. Hudson, 16 Beav. 495;
8. c. 19 Eng. L. & Eq. 361. It was held in this case, that the directors

could not discharge themselves from such a claim by suggesting that the

money had been expended for secret purposes connected with the enter-

prise, and that persons in a fiduciary relation could not retain any remuner-

ation for their services. But upon this last point see Hall r. Vermont & Mass.

Railw., 28 Vt. 401. Where the stock of certain shareholders was about to be

sold, and the officers of the company appointed an agent to buy it
" for the

use of the company," but when purchased they took a portion of it to them-

selves, it was held they were liable, in an action at law (in Pennsylvania) , to any
shareholder, for the damage thereby sustained by him. Kimmel v. Stoner, 18

Penn. St. 155; Attorney-General v. Wilson, 1 Craig & Phillips, 1. Redress in

such oases is to be sought ordinarily, it would seem, in the name of the corpo-
ration. Society of Practical Knowledge v. Abbott, 2 Beavan, 559. But very
extensive amendments in the frame of the bill, and even in the names of the

parties, will be allowed. Jones v. Rose, 4 Hare, 52
;
Fellowes ». Deere, 3 Beav.

353 ; 7 id. 646
; Tooker v. Oakley, 10 Paige, 288. Where the directors of a

corporation pay over the funds in their hands, or in the treasury of the corpora-

tion, upon a pretended claim, whicli they nmst be presumed to know to be wholly

unfounded, it is a breach of trust on their part, for which they are personally

responsible, and one stockholder can maintain an action against them therefor,

suing in^ own name and in behalf of the other stockholders. Butts v. Wood,
38 Barb. 381. And see, as to the duties of directors and the degree of care

required of them, Richards v. New Hampshire Ins. Co., 43 N. H. 263.

Officers of a corporation cannot purchase any claim against or interest in the

company, except in trust for the company, after a resolution has been adopted

by them, as managers, directing one of their number to purchase for the benefit

of the company. A change of time and place from that published for the sale,

where a resolution was passed directing the manager to purchase stock for the

benefit of the company, is no revocation of the authority. In an action for con-

spiracy, proof of a division of the profits of the fraudulent concern, is sufficient

evidence of combination in the first instance to render the declarations of one

conspirator admissible in evidence against the rest. lb.
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although strictly the proceeding should be instituted in * the name
of the company, many exceptions are allowed in this respect, as

where the loss falls exclusively upon a portion of the shareholders,

and where the majority are proceeding in violation of the funda-

mental law of such companies.^
7. And where the managing committee employed the funds of

the company in buying up the shares in the market, it was held

that the members of the committee were not properly charged
with these sums in winding up the concern.^*' But the Vice-Chan-

cellor said he entertained no doubt of its being a breach of trust,

and that the parties, and all the parties, aiding or counselling it,

when properly brought before the master, might be made liable.^*^

8. But a court of equity will not entertain a bill to compel
a railway company to apply funds raised by the issue of new stock,

according to the resolution by which the new stock was created by
the directors of the company-^^

9. It is a settled rule of equity law, that the minority of the

shareholders in a joint-stock corporation may maintain a suit to

restrain the directors of the company, or the majority of the

shareholders, from entering into a stipulation whereby the business

of the company is changed and directed into channels and enter-

prises wholly diverse from those originally contemplated and

entered upon, and from which their emoluments had been

derived. ^2 But the court will not interfere to enjoin the majority

' Preston v. Grand Collier Dock Co., 2 Railw. C. 335; s. c. 11 Simons,

327; Walworth v. Holt, 4 My. & Cr. 619. Each shareholder has a distinct

interest in dividends declared on stock, which cannot be represented by other

shareholders, suing on behalf of themselves and the rest of the shareholders.

Carlisle v. Southeastern Railw., 6 Railw. C 670. See also the opinion of Lord

Cranworth, V. C, Beman v. Raflford, 1 Sim. (N. S.) 550; s. c. 6 Eng. L. & Eq.
106

; Hodges on Railways, 71.

"* London & Birmingham, &c. Railw. in re, Carpenter ex parte, 5 De G. &
S. 402; 8. c. 13 Eng. L. & Eq. 201.

" Yetts V. Norfolk Railw., 5 Railw. C. 478; 3 De G. «& S. 293; 13 Jar. 249.
" Kean r. Johnson, 1 Stockt. (N. J.) Ch. 401

; ante, § 20
;
March v. Eastern

Railw., 40 N. H. 548; Nazro r. Merchants' Mutual Ins. Co., 14 Wise. 295.

In the last case the question was affected by an act of the legislature authorizing

the proposed change, and the decision turned in part upon the construction to

be given to this act. And see Dyckman r. Valiente, 43 Barb. 131. And in

State r. Bailey, 16 Ind. 46, it was held, that, where corporations are consoli-

dated, with the consent of the legislature, those stockholders in the old who do not

join the new are entitled to withdraw their shares, and may have an injunction
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of the shareholders from applying surplus funds in the hands of

the corporation to an extension of the business within its powers,

against the company until they are secured. See Port Clinton Railw. v. Cleve-

land & Toledo Railw., 13 Ohio St. 544. The rule of the text is applied to a

church congregation in Winebrenner v. Colder, 43 Penn. St. 244. See German
Ev. Con. r. Presaler, 14 La. Ann. 799; Charlton p. Newcastle, &c. Railw.,

6 Jur. (N. S.) 1096
;
Knabc v. Temot, 16 La. Ann. 13. But a minority of

stockholders cannot restrain the company from doing what is plainly within the

scope of their powers, on the ground that it will probably hinder the attainment

of one of the objects of the company. Syers ». Brighton Brewery Co., 13 W. R.

220. And the plaintiff must be acting in good faith, not merely as a puppet in

the bands of others. Filder v. London, Brighton, & South Coast Railw., 1 H. &
M. 489

;
Forrest r. Man., Sh. & L. Railw., 30 Bcav. 40

;
8. c. 7 Jur. (N. S.) 887.

But where the plaintiff, having lost money in speculating in the stocks of the

company, bought five shares for the purpose of instituting a suit, in order to be

bought off, it was held no ground for an application to the court for summarily

striking the suit off the files of the court. Seaton v. Grant, Law Rep. 2 Ch. 459.

In Phoenix Life Insurance Company in re, ex parte Burgess & Stock, 9 Jur.

(N. S.) 15, an extension of the business of a life-insurance company to marine

insurances, made by a resolution of a specially convened meeting, and specified

in a deed executed by some of the shareholders, and carried on without ob-

jection for a year and a half, was held not to bind the general body of the

shareholders. But see Saxon Life Assurance Co. in re, ex parte Era Life &
Fire Assurance Co., 1 De G., J. & Sm. 29. See also Maunsell v. Midland Great

Western Railw., 1 H. & M. 130
; 8. c. 9 Jur. (N. S.) 660

; Hattersley v. Shel-

bume, 7 L. T. (N. S.) 650 ; Great Western Railw. v. Metropolitan Railw., 9 Jur.

(N. S.) 562; 8. c. 32 L. J. Ch. 382. In the last-mentioned case, the Great

Western Railway Company were authorized by act of Parliament to hold 17,500

shares in the Metropolitan Railroad Company. On an extension of the Metro-

politan railway, additional shares were to be offered to the original shareholders
;

and the Great Western Company claimed its proportion of additional shares.

Held, by Wood, V. C, that the company was not authorized to take, and could

not claim any additional shares
; by the Court of Appeal, that they might be

authorized to take, though not to hold, the additional shares, and leave to amend

given, as their bill did not show which they wished to do. lb. And see Forrest

». Man,,^. & L. Railw., 30 Beav. 40; 8. c. on Appeal, 7 Jur. (N. S.) 887;

Attorney-General r. Great Northern Railw., 1 Drew. & Sm. 154; South Wales

Railw. r. Redmond, 9 W. R. 806
;

8. c. 4 L. T. (N. S.) 619
;
Hare r. London &

N. W. Railw., 1 Johns. & H. 252; Sturges t. Knapp, 31 Vt. 1. In this case,

those having the control of railways in Vermont were enabled by statute to lease

them to companies owning other roads connecting with them at the line of the

State. A railway having in this manner b^en leased to the Troy and Boston

Railroad Company, it was held, that the want of authority in the Troy &
Bo!<ton Railroad Company to take the lease could not be objected as long as the

State of New York and those interestcil in that company had taken no measures

to interfere with or avoid the lease.

There is a late English case bearing upon questions discussed in this note.
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because a minority dissent from such exteusion.^^ So also the

court will not enjoin the majority of the shareholdei*s from extend-

ing the business of the corporation to kindred enterprises, beyond
those contemplated in the charter, but sanctioned by express legis-

lative grant and the vote of a majority of the shareholders.^*
* 10. And because no individual stockholder can maintain any

action against the directors for defrauding the company, as the

directors are liable at law, only to the company for any misconduct

equity will interfere at the suit of any stockliolder, and sustain

a bill at his suit against the directors for misconduct in *
ofhce,

where the corporation is unable to bring a suit at law, or where,

through collusion or fraud, it neglects to seek redress, and an

application has been made to the directors for the use of the corpo-

rate name in the suit and that has been denied. ^^

A company having a line built and at work began an extension line, the capital

to be raised as portions of the general capital, by the creation of new shares,

the holders of which were not to have more than six per cent for the first three

years. The directors charged to capital one-half of the office-expenses, and

interest upon the debentures for the extension-line, and made a dividend to

the extension shareholders from interest paid by the contractors in respect of the

same being unfinished. A dividend was declared on the old stock on this basis.

An interlocutory injunction was granted by Wood, V. C, on the application of

one who had bought extension-stock for the purpose of filing his bill, on the

ground that the above charges were wrong. On appeal, Chelmsfordj Lord

Chancellor, continued the injunction until the final hearing, on the ground that

the questions were of importance and doubt
;
and if the dividend were paid it

could not be recovered, which would be an irreparable injury to the extension

stockholders. But as the balance carried over to the next year on the revenue

account was much larger than the charge for expenses, if it was wrong, it was

no ground for the injunction. Semble, that if the extension-line had been a

separate undertaking, not as yet j-ielding income, the interest of a debt incurred

to construct should have been charged upon the capital ;
but it being part of

a general undertaking, yielding profit as a whole, qiicere, whether such debt

should have been charged to capital or not. The dividend to extension share-

holders was right ; unless, as charged in the bill, the interest money was to be

refunded to the contractors by the company. If the directors were acting ultra

vires, it could not be set up that these were matters of internal management
which the court would not disturb. The plaintiff having a real interest, and his

stock being honajide his own, he could maintain the bill in spite of the mode of

his introduction into the company ;
-so also in spite of these charges having been

acquiesced in by former holders of the stock purchased by him. Bloxam v.

Metropolitan Railw., Law Rep. 8 Ch. 837.
'» Pratt V. Pratt, 33 Conn. 446.
" Durfee v. Old Colony & F. R. Railw., 5 AUen, 230.
" AUen r. Curtis, 26 Conn. 456. But the same must be brought without

,

•
835, 886
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11. Such a bill should be brought ou behalf of the plaintiff and

all Other stockholders who elect to come in under the proceeding,

and should make the corporation a party as well as the directors,

and should allege the refusal of the corporation to proceed against

the directors.^

12. The directors of a railway company are not responsible

personally for property purchased ou the credit of the company,
or in its name and behalf, on the ground that it was purchased by
them when the company had no available means to pay for it.^^

13. It is the implied law of the association, that the business

shall continue to the limit of the time fixed by the charter if it

prove remunerative, and "
it is the right of a partner to hold his

associates to the specified purposes while the partnership con-

tinues." ^^

14. And where the directors of a bank refused to take the proper
measures to resist the collection of a tax which they themselves

believed to have been imposed upon them in violation of their

charter, this refusal amounts to what is termed in law a breach of

trust, and a stockholder may maintain a bill in equity against

them, asking for such remedy as the case might require.
^^

15. Aud it would seem that the company might expend their

funds, to a reasonable amount, in resisting proceedings in parlia-

ment, the tendency of which will be to injure the company.^®
16. But a court of equity will not compel the directors of a cor-

poration to declare dividends out of the surplus earnings of * the

company, unless they are shown to have refused from a wilful

abuse of their discretion. ^^

17. The directors are only liable for good faith and reasonable

diligence.^*

unreasonable delay, or the partiea thus affected will lose their right to object to

the irreglilarity. Peabody v. Flint, 6 Allen, 52.
" Rochester r. Barnes, 26 Barb. 657.
"
Dodge p. Woolsey, 18 How. U. S. 331.

'»
Bright V. North, 2 Phill. 216, before Cottenham, Lord Chancellor. This

was the case of the conservators of river banks, whose funds are raised by a rate

upon the adjacent land-owners, and is stronger, perhaps, than that of a railway

company. And the Lord Chancellor seemed to entertain so little doubt of the

duty of the commissioners to expend money in opposing any grant in parliament
which would injure the works under their care, that he did not call for argument
in favor of the exercise of the right.

'» Smith V. Prattville Man. Co. 29 Ala. 603.

•337
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• SECTION VIII.

Applications to Legislature for Enlarged Powers.

Equity will not restrain railway companies

from petition for enlarged powers.

The early English cases favored such ap-

plications.

3- The proper limitations stated.

4. Applications on public grounds not to be

restrained; those on private grounds

may be.

§ 212. 1. In general, perhaps, courts of equity would not feel

called upon to restrain the directors and agents of the company
from applying to the legislature for an alteration or enlargement
of their powers, for this is sometimes indispensable for the accom-

plishment of the objects of their creation, and very often highly

desirable.^ There are numerous instances in the books ^ of com-

panies being enjoined from proceeding to certain works, until they
did obtain such an enlargement of their powers. But it is not un-

common for a court of equity to restrain the company from apply-

ing their existing funds to such purpose.^ And where the new
scheme is in conflict with the interests of other railways, who, by
leave of the legislature, own shares in the company applying for

an extension of their line, or an enlargement of their powers,

equity will not restrain them absolutely from procuring
* the con-

teqaplated grant, but only from using their funds for that purpose ;

and will also prohibit one company from keeping its proceedings

secret as to another company owning part of their stock, and will

' In Bill V. Sierra Nevada, &c. Co., 1 De G., F. & J. 177, it was held that

an injunction will not be granted to restrain a corporation from applying for in-

creased powers to the legislature of their own, or, if necessary', a foreign country.

In Story v. Jersey City Railw., 1 C. E. Green, 13, the Court of Chancery refused

to enjoin a railway company from applying to the legislature for enlarged powers,

changing fundamentally its object, asking an abridgment of the political rights

of the citizen.

« Frederick v. Coxwell, 3 Y. & J. 514.
' Stevens r. South Devon Railw., 13 Beav. 48; 8. c. 2 Eng. Law & Eq. 138.

In this case, and in Parker v. Dun Navigation Co., 1 De G. & S. 192, the com-

pany entered into a stipulation, that the objectors should be heard before the

parliamentary committee, without which, it is said, in the English practice, before

such committees, where the application is in the name and behalf of the company,
shareholders objecting are not allowed to be heard. Where it was shown that the

provisions of a bill would have the effect to reduce the income of a corporation,

it was held that the corporation should not be restrained from opposing the bill

before a committee of the House of Lords. Reg. r. Dublin, 9 L. T. (N. S.) 128.

338, 339



§ 212. APPLICATIONS TO LEGISLATURES FOR ENLARGED POWERS. 337

generally enjoin the act of a majority of a joint-stock company,
where the voice of the minority is not properly heard at the meet-

ing, or is agreed to be disregarded by previous concert.*

2. The early cases upon this subject before Lord Brougham^ as

Chancellor, although in some respects more liberal in favor of

allowing applications to parliament, seem to be more in accordance

with the spirit of enterprise in this country than some of the

recent English cases.*

3. The most which upon principle can be justified in this direc-

tion, is to restrain the company from applying their existing funds

either to the obtaining of enlarged powers or to carrying them into

effect. But the question of enlarging the powers of the company, or

altering its fundamental law, is a matter restuig altogether in the

discretion of the legislature. But this, if accomplished, will not

bind the existing shareholders, who have not assented to the alter-

ation, but must be carried into effect by a new subscription prob-

ably, and this will subject the corporation to the embarassment of

a double accountability, or tlie apportionment of loss and profits

upon the several portions of the enterprise.^

4. In a late case of some interest, it was decided that applica-

tions to the legislature on public grounds could not be restrained

by injunction, while those of a private nature might be so restrained

in the discretion of courts of equity.^

Great Western Railw. v. Rushout, 5 De G. «& S. 290
;

8. c. 10 Eng. L. &
Eq. 72. See also Const v. Harris, 1 Tunier & Russell, 496, where Lord Eldon

goes into an elaborate consideration of the rights of the minority of joint-stock

companies, and what acts of the majority are binding upon the company.

Attorney-General r. Norwich, 9 Enjr. L. & Eq. 93; 8. C 21 L. J. Ch., 139.

» Hare r. The Grand Junction Water Works Co., 2 Russ. & Mylne, 470.

And see Ward r. The Society of Attorneys, 1 CoUyer, 370
;
Munt v. The Shrews-

burj' & Chester Railw., 13 Beav. 1 ; s. c. 3 Eng. L. & Eq. 144. See Cunliffe ».

Manchester & Rolton Canal Co., 2 Russ. & Mylne, 480, in note
; ante^ § 56.

• Lancaster & Carlisle Railw. Co. r. N. W. Railw. Co., 2 Kay & J. 293.

VOL. u. 22
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SECTION IX.

Specific Performance.

6. A contract between different companiesfor
the use of each other's track

is^perma-

nent, and will be enforced in equity.

7. Will decree specific performance in regard
tofarm accommodations.

8. Specific performance affected by mistake

of the parties. Subscription to stock

will not be annulled- because made

through mistake, except upon prompt
action.

1. Courts ofequity will often hold control over

railicay contracts, referring the question

oflatv to the courts of law.''

2. But where the legal right is dear, equity

will not interfere.

8. And where the affidavits are conflicting,

court declined interfering.

4. So, too, where the company agreed to slop

at a refreshment station.

5. So, also, if there is doubt of the legality of
the contract, or its character.

§ 213. 1. There can be no doubt courts of equity will, in proper

cases, decree specific performance of contracts between different

railways, or between natural persons and railway companies. But

where the legal rights of the parties are doubtful, and no irrepa-

rable injury is to be apprehended, an action at law to try the legal

question was ordered, and the business of the companies concerned

was ordered to go on, the injunction of the yice-Chancellor being
dissolved by the Lord Chancellor for that purpose, and an account

of passengers and other traffic upon the railway, in the mean time,

ordered to be kept, to enable the Chancellor ultimately to adjust the

question of damage according to the decision of the question at law.^

2. But it was said, in another case,^ by the Lord Chancellor,

' The Shrewsbury & Birmingham Railw. v. The London & N. W. Railw. &
The Shropshire Union Railw., 3 Mac. &G. 70; s. c. 1 Eng. L. & Eq, 122.

The question in this case was, whether the defendants, according to a certain

contract, claimed to exist between the companies, were at liberty to do business

between certain points. It was claimed, among other things, that the contract

was wholly void, as against public policy. Furness Railw. Co. v. Smith, 1 De G.

& S. 299
; ante, § 142. And see Munroe v. Wivenhoe, &c. Railw., 11 Jur. (N.

S.) 612; s. c. 12 L. T. (N. S.) 656; Cardiff v. Cardiff Waterworks Co., 4 De
G. & J. 696

; Imperial Gas Light & Coke Co. v. Broadbent, 7 H. L. Cases, 600.

•
Playfair v. Birmingham, Bristol, & Thames J. Railw., 1 Railw. C. 640.

Courts of Equity will not decree specific performance of the contract of directors

of a railway company, which is grossly improvident. 29 L. T. 186. Where a

contract contains an express negative covenant, and complete justice can be

done letwcen the parties, the court will grant an injunction to prevent a breach

of the negative covenant
;
but the court rarely interferes where there is no ex-

press negative stipulation, but the negative obligation is only to be inferred from

a positive contract. Peto v. Brighton, &c. Railw., 1 H. & M. 468; 8. c. 82 L.

J. Ch. 677. '

* 339
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•
reversing the decree of the Vice-Chancellor, that the court can-

not upon an alleged equity interfere with an admitted legal right,

unless there be a manifest certainty that at the hearing of tlie

cause the plauitiflf will be entitled to relief: That the title to

relief in this case was not so clear as to justify the court in con-

tinuing the injunction, except upon the terms of the plaintiff

giving judgment in the action and paying the amount sued for into

court.

3. And in a case where the time for taking land under the com-

pany's act had expired, they having purchased land of A., and of

B., and being about to enter upon the land to which they supposed

they had purchased the title of B., A. claimed a life-estate in the

same, and brought this bill to restrain the company from proceed-

ing to appropriate it. The affidavits being conflicting, the court

refused to interfere by injunction, but left the plaintiff to his remedy
at law.'

4. So, too, the court refused to grant an injunction requiring
the company to stop their train at a refreshment station, as the

plaintifT claimed they had agreed to do, the company undertaking
to pay such a sum of money as may be assessed as damages for

the violation of the covenant, to be ascertained by the court.*

5. But where any doubt arises in regard to the legality of a * con-

tract, or if it be not of a class where specific performance is usually

decreed, the court will not interfere by injunction.^

» Webster v. The Southeastern Railw., 1 Sim. N. S. 272
;
8. c. 6 Railw. C. G98.

*
Rigby r. The G. W. Railw., 1 Cooper's Cases, 6; 8. c. 4 Railw. C. 491.

In this case at law, 4 Railw. C. 190, it was held to be unnccessar}- to aver, that

the trains passing the station in violation of the covenant contained passengers
desirous of having refreshment, and who gave notice thereof, Alderson, B.,

said :

" I think the meaning of the covenant is, that the parties have undertaken

to stop the. trains in order to the temptation, so to speak, to the passengers to

take refreshment." 14 M. & W. 811. The covenant in this case contained an

exception of trains " sent by express, or for especial pur|)Oses," and this was

held not to include what are properly called "
express trains." Hodges, 64.

But in Sevin v. Deslandes, 7 Jur. (N. S.) 837, an injunction was granted to

restrain an owner of a vessel from doing any act inconsistent with a charter-

party into which he had entered. See de Mattos v. Gibson, 4 De G. & J.

276.
» Johnson r. Shrewsburj- & B. Railw., 3 De G. M. & G. 914

;
s. c. 19 Eng.

L. & Eq. 684. This is the case of a railway leasing their line and furniture to

plaintiffs, and the bill prayed an injunction against the railway determining the

contract, contrary to what they claimed to be its true construction. The court

•340,841
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6. A contract between two railways, that each shall run

upon a portion of the other's line, is of a permanent char-

acter, and cannot be determined without the consent of both

parties, although in terms it do not specify
"
successors," and if

the line of one of the companies is leased to a third company, a

court of equity will restrain the pther party from interfering with

the use of the line granted to the third company, or its lessees.

A contract for such an easement need not be by deed.^

7. Courts of equity will decree specific performance of contracts

by a railway company with a land-owner in regard to farm-crossings
and such like works, upon the lands of the company, in which

such party has an interest so material that the non-performance
cannot be adequately compensated at law."

8. Courts of equity will not decree specific performance of any
contract where there has been a mistake of one or both the parties

in regard to the import of the terms used in the contract. Nor

will it reform a contract on the ground of mistake unless it clearly

appear that both parties were agreed in the *
terms, but the con-

tract was so drawn as to express the mind of neither. But a court

of equity will sometimes set aside and annul a contract on tlie

ground of the innocent mistake of one party. But it must appear
the plaintiff has not been in fault, and that no injustice will be

said, that, by the working of the line by other parties than the company, the

public loses the benefit of the guaranty thereby afforded for care and attention.

Such an agreement would seem to be illegal, as contrary to public policy. But

if legal, the plaintiflfe had ample remedy at law. Foster r. Birmingham & Dudley
Railw., Weekly R. 1853, 1854, 378; Hodges, 680. In Port Clinton Railw. r.

Cleveland & Toledo Railw., 13 Ohio N. S. 5M, it was held, that if the court

could in any case decree specific performance of a contract to operate a railway,

requiring as it would personal acts and involving the exercise of skill and

judgment under varj-ing circumstances and emergencies, it could only be in a

case where the demand for the exercise of the power was stringent, and the

circumstances such as to authorize the court in making the order to limit the

duration as to time, and to define, to some reasonable and proper extent, the

manner in which it should be obeyed. Courts of equity will never decree specific

performance where the party has not the power to perform the decree, but will

leave the party to his remedy at law. Ellis v. Colman, 25 Bear. 662.

• Great Northern Railw. r. Manchester, ShefiKeld, & L. Railw., 5 De G. & S.

138; 8. c. 10 Eng. L. & Eq. 11. But equity will not lend its aid, where the

parties have put an end to the contract. Androscoggin & Kennebec Railw. v.

Androscoggin Railw., 52 Me. 417.

T Storer 5. Great Western RaUw., 1 Yo. &Co., C. C, 180; s. c. 3 Raaw. C.

106
; anU, § 39.
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done the other party.* Hence the subscriber to the stock of a

railway can have no relief in a court of equity, on the ground that,

while intending merely to renew an old subscription to the stock,

which had fallen through, he by some unaccountable mistake

subscribed for double the amount, but, although knowing his

mistake at once, he gave the company no notice, and suffered

them to act upon the faith of the subscription during several

months.®

SECTION X.

Injunctions restraining one Company from interfering with exclu-

sive Franchises of another.

1. Equity exercue$ a preventive jvritdiction

in such cases.

2. Will not interfere where the legal right is

doubtful.

8. Unless to prevent irreparable injury, mul-

tiplicity of suits, or where legal remedy
is inadequate.

4. Statement offacts and mode of procedure

in such a case.

6. Injunction against different lines so con-

necting as to create competing line.

6. Many cases take similar view.

7. Railway not regarded as an infringement

of the rights of a canal.

8. But will be restrained from filing up the

canal.

9. Riglits of railway companies ifallou>ed to

become proprietors ofcantos.

§ 214. 1. The subject of the exclusive franchises of corporations

will be considered elsewhere. But equity exercises a jurisdiction

of a preventive character, by way of injunction, in regard to alleged

infringements of such franchises, which is of a very important
character. The general grounds of such interference are clearly

and fully stated by Wigram, Vice-Chancellor, in the case of Cory
V. The Yarmouth <fe Norwich Railway.^

• Diman v. Providence, Warr. & Br. Railw., 5 R. I. 130. A corporation

must be described in a bill in equity as one established by law in some State,

and doing business at some place. Win. Lake Co. r. Young, 40 N. H. 420.
* 8 Railw. C. 624

;
8. c. 8 Hare, 693. This was a case where the plaintiff,

owning a ferry, obtained an act of parliament allowing him to build a bridge,

and enacting that any persons who should evade the tolls by conveying passen-

gers, &c. over the river otherwise than by the bridge, should subject themselves

to a penalty of 40*. for each offence, to be recovered, in a summary way, before

a justice of the peace. The defendants purchased of the plaintiff a piece of

land fur a terminus, within the limits of the ferry, and a clause was in8crti>d in

defendants' act, that they would not erect a bridge over the river without the

plaintiff's consent, and that nothing therein contained should prejudice or affect

the right of the plaintiff to the ferry, or bridge, or to the tolls. The railway
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* 2. It is considered that this interference is solely in aid of the

legal right, that if the legal right is free from doubt equity may
assume to decide it, or to act definitely upon its acknowledged ex-

istence. If it is considered conjectural, and altogether pioblemat-

ical, equity ordinarily will not interfere until the legal right is

established by the judgment of the appropriate legal tribunal.

3. But in their discretion courts of equity will interfere by in-

junction, during the pendency of the trial at law, to prevent irrep-

arable injury, to avoid multiplicity of suits, and in some cases

where there is given no adequate legal redress.^ But where the

injury is small and readily susceptible of estimation, equity will

not generally interfere to the prejudice of the trial at law.

4. But in this case, where the only remedy given by the act was

by recovering penalties de die in diem, in a summary way before a

justice, which would not settle the right, the court directed au

issue to be tried at law to settle the rights of the parties suggest-

ing the outlines of the issue, the Master to direct the detail of the

trial, and in the mean time directed the defendants to keep an

account of all passengers and carriages, and all other things con-

veyed by them, and in respect of which the plaintiff would be

entitled to any payment or toll if the same had passed over his

bridge, and to furnish a copy of such account to the plaintiff

before the trial, if requested.^

5. In a very elaborate case,* this subject is discussed *very
much at length by an experienced and learned judge, and the con-

clusion arrived at, that, the plaintiffs' charter expressly providing

that no other railway should be authorized by the legislature within

thirty years, leading from Boston, Charlestown, or Cambridge, to

Lowell, or to any point within five miles of the northern terminus

of plaintiffs' road, it was not competent for the defendant companies
so to connect their roads as to make a continuous line from Bos-

ton to Lowell, by Salem and Lawrence, even if it were conceded

company dug a canal to the river, and by means of a steamboat conveyed their

passengers from their terminus to a point in Yarmouth upon the opposite shore,

much below the plaintiflTs bridge. The form for an order, for a trial at law in

such cases, will be found in the report of this case.

• See Hepburn r. Lesdan, 2 H. & M. 345
;

s. c. on appeal, 11 Jnr. N. S. 254.
'
Cory V. Yarmouth & Norwich Railw., supra.

* Boston & Lowell Railw. r. Salem & Lowell and other Railways, 2 Gray, 1.

See post, § 231, where the substance of the opinion of the court upon the con-

stitutional question is given.
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that the legislature might by express grant have created a rival road

from Boston to Lowell, infringing the terms of the plaintiffs' grant.

And inasmuch as the defendants had so conducted their business

as virtually to create a rival line from Boston to Lowell, in con-

travention of the express terms of the plaintiffs' grant, without

the express permission of the legislature, it did constitute such an

infringement of plaintiffs' charter as to be a nuisance to their

rights, for which they are entitled to a remedy. And the court

accordingly granted a perpetual injunction against the infringe-

ment of plaintiffs' rights in the manner complained of.

6. There are many other cases, taking substantially the same

view of the propriety of equitable interference to protect corpora-

tions against infringements of their corporate franchises.^

*
7. And it has been held, that a grant to a canal company, to

collect tolls for transportation, with an express stipulation

against their being reduced by the act of the legislature, is not im-

paired by the grant of a railway along the same route, with power
to take the lands of the canal for its construction when necessary.^

8. An injunction was granted, at the suit of the state, to restrain

•
Newburgh & Cochecton Turnpike Co. v. Miller, 5 Johns. Ch. 101, 111

; Og-
den©. Gibbons, 4 id. 150; 160; Croton Turnpike Co. v. Ryder, 1 Johns. Ch.

611. A railway bridge is an interference with the charter franchise of a toll-

bridge, for a turnpike or highway. Enfield Toll-Bridge Co. v. Hartford & New
H. Railw., 17 Conn. 40. And in 8. c. 17 Conn. 464, it is considered, that the

condition in the plaintiffs' charter, that no person shall erect another bridge
within the limits of Enfield and Windsor, is a part of their franchise, and not a

distinct covenant. But where the charter of the toll-bridge contained no exclu-

sive grant and no limitation, in regard to the power of future legislatures to

erect other similar bridges, it was held they had.no exclusive franchise, and that

an injunction would not be granted against another company, chartered by the

legislature, within such distance as to lessen the tolls of the first company. Mo-
hawk Bridge Co. r. The Utica & Schenectady Railw., 6 Paige, 554. And in

Bridge Proprietors c. Hoboken Co., 1 Wallace, U. S. 116, the national tribunal

of last resort held, that even where the charter of a toll-bridge does contain such

exclusive grant, a railway bridge, adapt<;d only for railway communication, is

not an infringement of such grant. Post, § 231. This was the case of a rail-

way, indeed, which is not so obviously an evasion of the rights and interests of

the toll-bridge company, as a company precisely similar, but even that is no

infringement, unless the charter of the first company contained an exclusive

grant. Charles River Bridge ». Warren Bridge, 11 Pet. 420; Dyer r. The
Tuscaloosa Bridge Co., 2 Porter, 296. See also Thompson v. The N. Y. & Har-

lem Railw., 3 Sandf. Ch. 625 ; Oswego Falls Bridge Co. v. Fish, 1 Barb. Ch. 647.
' lUiBois & Mich. Canal v. Chicago & Rock Island Railw., 14 HI. 314.
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a railway company from filling up a part of the state canal, and

erecting an arch over it, whicli would obstruct its use, although it

appeared that this portion of the canal had laid in a state of aban-

donment for many years."^

9. But where a railway company, by act of the legislature, are

allowed to purchase a canal, and are bound to maintain and keep
it open for traffic, and are to exercise all the rights, powers, and

privileges which the canal company might have done before the

sale, it was held that the railway company might taice the lease of

another canal, under the general statute.^ It is doubtful whether,
if such act were ultra vires, the nominee of another company can

bring a bill to restrain the act.^

* SECTION XI.

Injunctions against the Infringement of Corporate Franchises in

the Nature of Nuisance.

1. Allowed to prevent multiplicity of suits,

collisions, and riots.

2. Lord Brougham's definition of the juris-

diction.

3. Definition ofsame by Chief Justice Shaw.

4. Statement of the general grounds of equi-

table inteiference.

5. Court will sometimes enjoin a mere tres-

pass, where the damage is irreparable

and without color of right.

§ 215. 1. The cases coming under the general denomination of

injunctions, to restrain nuisances to corporate franchises, are very

numerous and various, too much so, by far, to be here enumer-

ated. It is a branch of equity jurisdiction of ancient date, and

which in modern times has been very extensively resorted to by the

' Commonwealth ». Pittsburgh & Connellsville Railw., 24 Penn. St. 159.

8 8 & 9 Vict. ch. 42; Rogers v. Oxford, W. & W. Railw. Co., 2 De Gex &
Jones, 662.

®
Rogers v. Oxford & C. Railw. Co., supra. In this case, the bill was brought

by the clerk of a rival canal companj-, by purchasing a few shares of the railway-

stock to enable him to maintain the bill in his own name, but on behalf of the

other stockholders as well, but in fact, for the benefit of the rival company.
This is a not uncommon shift, in controversies of this character, and it is in our

humble judgment a disgraceful evasion, which a court of equity ought not to

countenance. If the stockholders of the company acquiesce, mere intermeddlers

ought not to be allowed to interfere. This is the opinion frequently intimated

in the English courts, and it is the only ground of doubt in regard to the case of

Stevens v. Rut. & Bur. Railw., 1 Am. Law Reg. (1853), 154
; aiUe, § 56.
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equity courts, in order to prevent irreparable damage, in various

modes, as by multiplicity of suits, by collisions in the nature of

riots, among the numerous champions of rival public enterprises,

and for many other reasons, recommending this mode of redress

especially to public favor.^

2. The grounds of equitable interference, in case of nuisance,

are well stated by Lord Brmtffham, in the Earl of Ripon v. Hobart.^
" If the thing sought to be prohibited is in itself a nuisance, the

court will interfere to stay irreparable mischief, without waiting
for the result of a trial, and will, according to the circumstances,

direct an issue, or allow an action, and if need be expedite the

proceedings, the injunction being in the mean time continued."

But, says his lordship in substance, where the thing is only liable

to prove such, according to *
circumstances, the court will not

interfere until the matter has been tried at law. And the same

general doctrine is maintained in other cases upon this subject.*

3. In the case of Boston and Lowell Railway v. Salem and

Lowell Railway et al.,* Chief Justice Shaw thus lays down the law

upon the subject :
— " An injunction will generally be granted to

secure a statute privilege, of which a party is in actual possession,
unless the right be doubtful." *

4. The equitable interference, by injunction, goes upon the

ground that the defendant's acts constitute a nuisance, and that the

plaintiff sustains special damage thereby, and tliat the law affords

no specific and adequate remedy. Hence it is not competent for

one who suffers damage, in common with others only, to maintain

' Attornev-General r. Sheffield Gas Co., 3 De G. M. & G. 304; a. c. 19

Eng. L. & Etj. 639. This ia a case where the injunction is denied upon the

gromd of the trivial character of the nuisance or damage, but the general

grounds of tlie jurisdiction of courts of equity in such cases, being necessarily

involved in the inquirj', are fully and ably discussed, by ISimer and Bruce,

Lords Justices, in giving their opinions. See also the opinion of Lord Eldon,

in Attorney-General v. Nichol, 16 Vesey, 838, upon the same general subject.

The court will not interfere by injunction to prevent a nuisance caused by

carrying on a trade which is temporary and occasional only. Swaine v. Great

Northern Railw., 10 Jur. N. S. 191.
» 3 Mylne & Keen, 169.
' North Union Railw. c. Bolton and Preston Railw., 8 Railw. C. 846; Semple

V. London and B. Railw,, 9 Sim. 209; 8. c. 1 Railw. C. 120.
* 2 Gray, 1. See also upon this point, ante, § 214, n. 6. Livingston and

Fulton V. Van Ingen and others, 9 Johns. 507
; Ogden r. Gibbons, 4 Johns. Ch.

174
;
Osbom r. Bank of U. States, 9 Wheat. 788, 841.
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a bill to enjoin a party from the continuance of a public nuisance,
under color of legislative grant.^

5. And the court will enjoin one railway from placing an obstruc-

tion partly in the highway, and partly on the land of another rail-

way so as to obstruct the passage to the station of the latter

company ;
the injury being conceded to be iu its nature irreparable

and done without color of title.^

SECTION XII.

Injunctions to preserve Property pendente lite.

1. Will not deaee specific performance, where

mere question of damages.

2. Where injunction might operate harshly,

parties put under terms.

n. 2. Review of cases upon this subject.

§ 216. 1. There are some cases where courts of equity have in-

terfered, by injunction, in controversies between different railways,

to preserve the property pending the litigation. But in a case

where one railway company had leased its line and furniture to

another company, and this company proposed to disregard the

contract on the ground of its illegality, and were about *
entering

into an arrangement with another company, which would be in

violation of the first contract, the court declined to interfere, by

injunction, as it was not clear that the first contract was valid, or

that the loss to the second company, in not entering into their

proposed arrangement with the third company, might not be

greater than their loss from violating the first contract.^

*
Bigelow V. Hartford Bridge Co., 14 Conn. 565

;
O'Brien v. Norwich and

Worcester Railw., 17 Conn. 372; Delaware and Marj'land Railw. v. Stump, 8

GiU & J. 479.

* London & Northwestern Railw. v. Lancashire & Yorkshire RaUw., Law Rep.
4 Eq. 174.

'

Shrewsbury and Chester Railw. v. The Shrewsbury and B. Railw., 4 Eng..
L. & Eq. 171

;
s. c. 1 Simons (n. s.), 410. See also Spiller v. Spiller, 3 Swanst.

656; The Great W. Railw. v. The Bir. and Oxford J. Railw., 2 Phillips, 597;
Farrow v. Vansittart, 1 Railw. C. 602. The question in this case was, whether

a reservation, in the lease of land, of the minerals, and the right to remove

them, implied the right to erect a public railway, and the Lord Cliancellor

continued the injunction*, to preserve the property, during the p>endency of the

necessary trial at law. But by a late English statute, 15 & 16 Vict. ch. 86,

§ 61, courts of equity are authorized, in cases where they deem a trial at law
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2. In the English equity practice, in some cases, in considera-

tion of the consequent delay and inconvenience resulting from

injunctions, the courts have put the parties under terms to obey

the orders of court, and in default of complying with such orders,

the injunction to issue. This is done so as to effect substantial

justice to one party, without imposing unnecessary hardship upon
^e other.*

•SECTION XIII.

Injunctiom resiraining Partiesfrom petitioning Legislature.

1. Right claimed to exist, but rarely txerdaed,

bif couits of equity.

2. Not sufficient that it wUl inter/ere witk

rights ofother parties.

8. Where right doubtful may be sent to court

oflawfor determination.

§ 217. 1. The jurisdiction of courts of equity to restrain par-

ties from petitioning parliament in fraud of their own contracts,

seems to have been assumed to exist in numerous cases, but its

exercise is rare, and with marked circumspection.^ In a late

tinnecessary, to determine the question themselves. Under this statute the equity-

courts often avail themselves, as by the 14 & 15 Vict. ch. 83, § 8, they are

allowed to do, of the assistance of one of the common-law judges. And it is held

that the court will still, in a proper case, give leave to the party to bring an

action at law. Hodges, 676; ante, § 218.
* Northam Bridge and Roads r. The London and Southampton Railw., 11

Sim. 42
; 8. c. 1 Railw. C. 653. This is a case where the plaintiff prayed for an

injunction upon defendants from crossing their road, except by means of a bridge.

The question of right being sent to the Court of Exchecjuer, and determined in

favor of plaintiffs, the Chancellor, upon the defendants undertaking to build the

bridge with all possible despatch, held, that an injunction ought not to be

granted during the time that must necessarily elapse in building the bridge.

See also Speacer r. London and B. Railw., 1 Railw. C. 159; Jones r. Great

Western Railw., 1 Railw. C. 684; London and Birm. Railw. v. The Grand

June. Canal Co., id. 224; Attorney-General r. The Eastern Counties Railw., 7

Jur. 806; s. c. 3 Railw. C. 337; Langfordc. The Brighton L. & H. Railw., 4

Railw. C 69. This was a controversy in regard to the payment of the price of

land, which was in dispute between the parties. The bill prayed, that the de-

fendants be restrained from going forward with their works until they shall have

paid the amount demanded. The court held, they would not interfere by

injunction to stop the works, if perfect justice can be done by compelling the

company to pay for the land, but will order the proximate value to be deposited,

until the amount be determined.
' The Stockton & Hartlepool Railw. r. Leeds & Th. & Clarence Railws., 2
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case 2 the Lord Chancellor Cottenham said :
" In a proper case I

should not hesitate to exercise the jurisdiction of this court, by in-

junction, touching proceedings in parliament for a private bill, or

a bill respecting property, but what would be a proper case for

that purpose it may be very difficult to conceive."

2. But it was here distinctly held, that it is not enough to jus-

tify such an interference that the object of the application was to

interfere with some right or interest of some other party .^ For

every act of the legislature which is promoted by private parties,

is intended, more or less, to affect private interests of other par-

ties. As, for instance, a railway very essentially effects the inter-

ests of those land-owners through whose lands it passes, and a

private interest resulting from ownership of property is as sacred
* as that which rests upon contract. But no one would suppose
that because the company had obtained an act, or even given no-

tice of taking land, that a court of equity would, at the suit 6f the

land-owners, enjoin the company from applying to parliament to

be released from their undertaking. This would still leave them

liable to the land-owners, the same as before. Such is the sub-

stance of the opinion of the learned Chancellor in the last case cited.

3. In a case where the construction of the act of parliament
was doubtful, the question was sent to a court of law, the injunc-

tion being continued in the mean time under such modification as

to enable the defendants to perform a condition precedent in their

contract with land-owners
;
and it was said that mere inconven-

ience could not be viewed in the light of injury, and that com-

panies have a right to carry on their railway according to the plan

laid down in their act, although a junction contemplated in pro-

curing the act may be frustrated by the abandonment of the line.*

Phill. 666. In this case Lord Cottenham, Chancellor, says :
" There is no ques-

tion whatever about the jurisdiction. This is the case of a petition against the

Clarence company obtaining an act, enlarging their powers, and authorizing the

amalgamation of the four companies, upon the ground that the plaintiffs having

come into the arrangement, it was a fraud in them to oppose the act by which

it was to be effected. But the court refused the injunction, upon the ground
that the contract was merely inchoate."

« Heathcote r. The North Staffordshire Railw,, 2 Mac. & G. 100; 8. c. 2

Hall & T. 382
;
6 Railw. C. 358.

' And the same doctrine is maintained in the later case of Bill v. Sierra Ne-

vada, «&c. Co., 1 De G. F. & J. 177.

* Clarence Railw. ». The Great N. of England, Clarence, & Hartlepool Railw.,
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SECTION XIV.

Interference of Courts of Equity in the Sale and Disposition of the

effects of Insolvent Companies.

1. Will interfere to tave costs and litigation. I 8. Summary proceeding in some $tate$.

2. All parties interested may come in.
\

§ 218. 1. Where tliere are sundry Ji. fas. against a railway

company which is insolvent, and it is threatened to levy upon and

sell the road with its equipments, equity will take jurisdiction,

direct a sale for all concerned, and distribute the funds to such as

shall show themselves entitled, according to the usual course of

the courts of equity in marshalling assets.^

* 2. In such a proceeding any one who has a claim upon the fund,

but who is not a party to the suit, may become a party by present-

ing his claim before the Master, or under the decree, before it

becomes final.^ But if he neglects to do so, equity will not aid

him in setting it aside.^ Equity will not relieve against a judg-
ment recovered through the negligence of the defendant,^

3. The courts of equity, in some of the states, have interfered in

a very summary manner to set aside conveyances to corporations

which have forfeited their corporate rights and existence by irregu-

larity or defect in their proceedings. But in general a corporation

must be regularly adjudged to have forfeited its corporate existence

before any court will enter upon a collateral inquiry into the facts

upon which such claim is made.'

6 Jur. 269 ;
a. c. 2 Railw. C. 763. See also Attorney-General r. Manchester &

Leeds Railw., 1 Railw. C. 436.
' Macon & Western Railw. v. Parker, 9 Georgia, 877. A query, is here

suggested, whether the railway bed and superstructure are liable to the levy of

the execution. At all events they cannot be sold in fragments, or distinct por-

tions, upon an execution.
» Bruner v. Planters' Bank, 23 Miss. 406.
*
Casey v. Cin. & Chi. R. Co., 5 Clarke, 367.
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SECTION XV.

Manner of granting and enforcing ex parte Injunctions.

1. Such injuncti<fns especially liable to abuse.

2. In important cases not allowed, except

upon notice to other parti/.

3. Injunction commonly dissolved, upon an-

svoer, denying equity.

4. Remarks of hard Cottenham upon this

subject.

5. Party who obtains such injunction, on im-

perfect state offacts, liable to costs.

§ 219. 1. The general mode of obtaining ex parte injunctions is

sufficiently understood to be by bill, verified by the oath of the

party, and accompanying affidavits. This gives very great advan-

tages always to unscrupulous suitors
;
and in a country where

chancery practice is not a distinct department of the profession, so

as to create always the highest standard of professional delicacy,

and where it is too much the course of public opinion to justify

any degree of professional subserviency, to serve the purpose of

clients, there are few instruments in the range of legal proceedings

more susceptible of irreparable abuse than an ex parte injunction

out of chancery.

2. Hence in modern times, when they are sought for the purpose
of staying the operations of great public enterprises, either

* in con-

struction or operation, it has been more usual not to allow them,

except upon notice to the defendant, and on opportunity to pro-

duce affidavits in exculpation.^

3. The injunction is always dissolved upon the defendant's

answer, filed gratis,^ denying the equity of the bill, unless for

» See Del. & Rar. Canal & C. & A. Railw. v. Rar. & Del. Bay Railw., 1

McCarter, 445. The court in this case denied a motion for a temporan- injunc-

tion, as being a violation of the spirit of the rule which forbids the issuing of an

injunction to restrain the construction of a public work, authorized by a law of

the state, until after a hearing upon a rule to show cause. And in a recent case

in New Jersey, the court say that when public interests, or the rights of large

classes are involved, an injunction will not be granted except upon hearing and

notice, and then only when it appears that the injunction will not prejudice some

public or quasi public interest. Society for Establishing Useful Manufactures

V. Butler, 1 Beasley, 498. See also Attorney-General v. Charles, 11 W. R.

253.
* The Attorney-General v. The Mayor of Liverpool, 1 Mylne & C. 171. But

where the dispute is not about facts, but is a mere question of legal construction,

as the proper interpretation of a grant of mining rights, a simple denial of the
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special reasons the court, on affidavits upon both sides, sees fit to

order its continuance, either absolutely or upon terms.^

4. The remarks of Lord Chancellor Cottenham are fit to be hero

inserted, perhaps :
" A very wholesome rule has been established

in this court ; that if a party comes for an ex parte injunction, and

misrepresents the facts of the case, he shall not then be permitted

to support the injunction by showing another state of circum-

stances, in which he would be entitled to it ; because the jurisdic-

tion of the court in granting ex parte injunctions is obviously a

very hazardous one, and one which, though often used to preserve

property, may be often used to the injury of others
;
and it is right

that a strict hand should be held over those who come with such

applications. The objection here taken is not that the facts were

not stated, but that the whole law was not stated ; that is to say,

that the attention of the court could not have been called to cer-

tain provisions of the act, which would have presented a different

view of the case in the mind of the judge. If fault is to be found

with any one, it is, I am afraid, with the court, which is bound to

know every clause in every act ever passed,
— a degree of knowl-

edge hardly to be hoped for.
* I never lieard the rule carried to

this extent, that the party applying is bound to lay the whole law

before the court. I do not find that any misstatement or omission

of any important facts was made on the present application ; nor

am I at all aware, if the whole law of the case, as far as it can be

collected from the act of parliament, had been brought under my.

view, that upon the statement in the affidavit that the defendants

were immediately proceeding to act, I should have thought this a

case in which it was expedient to permit the defendants to go on

until an opportunity was given to have the matter fully heard and

discussed. I have nothing to do with any feelings wiiich may be

excited in Liverpool on the subject ; the court can only look to the

question as a matter of property, and as a matter of property this

is the most innocent injunction that could possibly be granted, as

indeed is proved by the fact that the defendants have waited four-

teen days before they applied to dissolve it. They will still have

ample time to carry into effect the plan which they have adopted,
and which they have adopted from very good motives. Whether

equity of the bill will not as of course entitle the defendants to a dissolution of

the injunction. Boston Franklinite Co. r. New Jersey Zinc Co., 2 Beasley, 215.
' Warburton r. The London & Blackwall Railw., 1 Railw. C. 558.
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they have a right to carry it into effect it is not now my intention

to determine ; my object being to let things remain as they are

until this important question can be regularly brought on for

solemn argument and decision.

" In many cases the court feels, that by granting an injunction

ex parley it may be doing an act of extreme injustice. The party

against whom such an injunction is granted may possibly be ex-

posed to very great injury by the order being enforced ; but when,
as here, the injunction is to prevent an alteration in the state of

property, to prevent the corporation seal from being put to securi-

ties, until an opportunity is afforded of having the matter fully

discussed, it is not in point of property an injunction which can

occasion any mischief whatever."

In anotlier case ^ the same learned judge puts forth some very

pertinent strictures upon the bad taste and bad morals of litigation

in courts of equity, upon grounds quite one side of the merits of

the real controversy and matter in dispute :
" It is very necessary

that this court should deal very strictly with companies, and pre-

vent them, with the large powers that are given to them by acts of

parliament from defeating the rights and interests of individuals.

* But it is the duty of the court to take care that, if individuals

avail themselves of any omission of any power on the part of the

company, this court should not assist those individuals in extorting

money from the company. It is the duty of the court in every

case to steer clear of these two opposite extremes
;
and if there

should be some omission which may give a party a legal right

against a company, the court woiild leave that individual to his

legal means of taking advantage of it."

5. Wliere an ex parte injunction is granted, upon a state of facts

not fully disclosing the case, and is subsequently dissolved, upon a

further development of the real facts on the part- of the defendant,

it should generally be done with costs to defendant.^

And if the party obtains an ex parte injunction upon one state

« BeU V. The HuU & Selby Railw., 1 Railw. C. 636.

•
Illingworth v. Manchester & Leeds Railw., 2 Railw. C. 187. Upon this

point the Chancellor says : "Is the evil which has arisen from the injunction

having been made, and the expense of having it discharged, to be attributed to

the error of the court, or to the false representation of the case by the plaintiffs ?

Certainly the latter. The costs were therefore properly given to the defendants.**

Semple r. London & Birmingham Railw., 1 Railw. C. 480, 493
;
s. c. 9 Sim. 209.
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of facts, which turn out upon trial not to be true, or not to be the

fair state of the full case, he cannot fall back upon another state

of facts which is established, and which would also entitle him to

an injunction. But sometimes in such cases the injunction is

discharged without costs.^

•SECTION XVI.

Might to interfere hy Injunction lost by Acquiescence.

1. Acquiescence to extinguish right must have

operated upon other parties.

2. Dday, to learn the extent of injury, will

not estop the parti/.

8. Acquiescence has been held not aluxxys per-

fectly to express the idea.

4. Howfar injunctions granted against cities

and towns.

§ 220. 1. The right to interfere by injunction is one that should

always be asserted, on fresh suit, or it will be regarded as volun-

tarily waived, and lost by acquiescence.^ But if the acquiescence
is explainable upon other grounds than that of waiver of right, and

can be clearly seen not to have, in any sense, invited or confirmed

the conduct of the other party, it will not conclude the right to

interfere in this mode.^

•
Greenhalgb v. M. & Birmingham Railw., 1 Railw. C. 68

;
8. c. 3 My. & Cr.

784; Attorney-General v. The Mayor of Liverpool, 1 My. & Cr. 171, 210.
'

Ante, § 198
; IlHngworth v. The Manchester & Leeds Railw., 2 Railw. C.

187
; Semple c. The London & Birmingham Railw., 9 Sim, 209

;
8. c. 1 id. 120

;

Greenhalgh r. The Manchester & B. Railw., 1 id. 68; 3 My. & Cr. 784;
The Birmingham Canal Co. v. Lloyd, 18 Vesey, 515

;
Wintle r. Bristol &

South Wales Union Railw., 10 W. R. 210; Ware ». Regent's Canal Co., 3

De G. & J. 212; Imperial Gas Light & Coke Co. v. Broadbent, 7 H. L.

Cases, 600; Anglo-Califomian Gold JMining Company in re, ex parte Baldy
and Wormald, 10 W. R. 309; 8. c. 6 L. T. N. S. 340; Gregory r. Patchett,

83 Beav. 595; »? o. 10 Jur. N. S. 1118. Attorney-General r. The Manches-

ter & Leeds Railw., 1 Railw. C. 436. A delay of three weeks after informa-

tion of proposed buildings, without any inquiries about the place proposed,
was held to disentitle plaintiffs to an injunction on the ground* of obstruction

to their light and air. Johnson r. Wyatt, 11 W. R. 852. See also Great N.

Railw. V. Lancashire & Yorkshire Railw., 1 Sm. & Gif. 81
; ante, § 62. In

Pentney r. Commissioners, 13 W. R. 988, it was held that a claim for compen.sation

for an illegal and enjoinable act, made in ignorance of its illegality, was no bar to

an application for an injunction made as soon as the claimant had learned his

rights. And though the plaintifiTs acquiescence may have disentitled hini to an

injunction against the defendant, it does not follow that equity will restrain him

from suing for damages at law. Bankart v. Uoughton, 27 Beav. 425. Where a
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* 2. Mr. Hodges says upon this subject, not inappropriately alto-

gether, it is to be feared :
" To a very considerable extent each

case will be governed by its own particular circumstances
;
and it

has been said on this subject, that there are two arguments

invariably adduced by public companies. If the plaintiff comes to

the court complaining of an injury, at the first commencement, it

is said, that the damage is trifling, and the motion is trifling and

vexatious ;
if he waits till it has assumed a graver shape, it is

then said that he has acquiesced, and is therefore precluded from

complaining."
^

3. The kind of acquiescence which will conclude a party, has

been defined by eminent equity judges as being something not well

expressed by that term.^ " Now acquiescence is not the term

which ought to be used. If a party, having a right, stands by and

sees another dealing with the property in a manner inconsistent

with that right, and makes no objection while the act is in progress,

he cannot afterwards complain. That is the proper sense of the

word acquiescence."

resolution was passed by the shareholders of a company, authorizing acts to be

done which were partly within and partly without the scope of their powers, such

acts being capable of being carried out singly, it was held that a shareholder was

not bound to apply for an injunction to restrain the company from exceeding
their powers until he became aware that an attempt was being made to carry out

the illegal portion of the resolution. Charlton v. Newcastle, &c. Railw., 5 Jur.

N. S. 1096.
* Great Western Railw. v. Oxford, Worcester, & Wolverhampton Railw., 3

De G. Mac. & Gord. 341
;
10 Eng. L. & Eq. 297

;
Ffooks v. London & S. W.

Railw., 1 Sm. & G. 142
;

8. c. 19 Eng. L. & Eq. 7
;
Innocent v. The North Mid-

land Canal Co., 1 Railw. C. 250; cases cited n. 1, Am. ed.
;
Mott v. Blackwall

Railw., 2 Phill. 632
;
Graham v. Birkenhead Junction Railw., 2 Mac. & G. 160;

Bankart v. Houghton, 27 Beav. 425. In the last mentioned case it was laid

down that where the occupier of land has acquiesced in the erection of works

upon adjoining land which appear not to be and are not, in fact, injurious, there

is no implied acquiescence in the natural extension of those works in the ordi-

nary course of operations.
' Lord CottenJiam, Chancellor, in Duke of Leeds r. Earl of Amherst, 2 Phill.

Ch. Cases, 117, 123; Lee v. Porter, 5 Johns. Ch. 268, 272; Perine v. Dunn, 3

Johns. Ch. 508; Lee v. Munroe, 7 Cranch, 366
; opinion of Coulter, J., Taylor

V. Cole, 4 Munford, 351. Hentz ». The Long Island Railw. Co., 13 Barb. 647,

was where a party, whose land had been taken by a railway company, might have

insisted on compensation being paid, at the time, but neglected to do so, and for-

bore to assert his right until after the road was completed and in full operation,

and when an interruption of its business would be seriously injurious, and it was
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4. Where the extension of a railway is a nuisance, it sliould be

enjoined.^ To obtain an injunction against the municipal author-

ities on tlie ground of the execution of public ordinances * made by
them allowing railway companies to occupy the streets by their

tracks, it should appear that such acts are about to be executed,

and that they will produce an obstruction in the streets, and that

the railway company in executing the ordinance act as the agents

of the municipal authorities.*

SECTION XVII.

Mandatory Injunctions sometimes allowed.

1. Injunctions may produce mandatory effect,

but must be specific.

2. A decree /or specific performance is a

mandatory injunction.

8. Injwtction not granted to transfer litigation

to anotherforum.

4. Mandatory injunctions granted only where

any serious injury woidd else accrue.

6. Thefact that the act is done, no ground to

refuse injunction.

§ 221. 1. It has been held, that it is no objection to an injunc-

tion that it was in effect of a mandatory character.^

But all injunctions should be specific and intelligible ; and it is

well said, in regard to an injunction restraining the company
from taking and using any more of the plaintiff's land than is

necessary for the purpose of making and maintaining the rail-

way and works, authorized by the act, by Lord Chancellor Cot-

tenham :—
"

I do not believe the Vice-Chancellor intended that the injunc-

tion should be in this form, when he decided the question ; and

this appears to be a very objectionable form of order."

It is there held, that the injunction should be so expressed as to

held that an injunction should not be granted until all the ordinary' meana for

obtaining an indemnity had failed.

*
People r. Thinl Avenue Railw. Co., 45 Barb. 63.

•
People V. New York & Harlem Railw. Co., id. 78.

' Great North of England, Clarence. & Hartlepool J. Railw. v. The Clarence

Railw., 1 Coll. 507; The Earl of Mexborough r. Bower, 7 Beavan, 127. But

it is ."aid in Isenberg r. East India House Estate Co., 10 Jur. N. S. 221, that a

mandatory injunction should be granted with great caution, and should probably
be confined to cases where the injur}' cannot be estimated and sufficiently com-

pensated by a pecuniary payment. And see Jacomb r. Knight, on appeal, 82
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inform the defendant of the precise limits of his right, and * not

expose him, in the exercise of such right, to the consequence of

violating so vague an injunction.^

2. But it has been common to produce a positive effect, through
an injunction out of chancery, by means of a prohibitory order.^

And notwithstanding the practice has been questioned sometimes,*

it has continued to receive the countenance of the courts of equity.^

A mandatory order is nothing more than a decree of specific per-

formance, which is every day's practice in courts of equity, and

which is seldom denied, unless where the remedy at law is perfectly

adequate.^

3. A court of equity will not gi-ant an injunction against a

non-resident trustee of railway mortgage bonds, the purpose of

which is to transfer a litigation pending in the courts of the

state where such trustee resides into another forum for decision.''

4. The question of courts of equity issuing mandatory injunc-

tions, was considerably discussed in a recent case in the Court of

Chancery Appeal.^ Tlie point is thus stated in the head note. In

this as in other cases of injury to easements the court looks to the

particular circumstances of each case
;
but it will interfere by way

of mandatory injunction only in cases where extreme or very

serious damage will ensue from non-interference.

6. The court here very distinctly repudiate the proposition main-

L. J. Ch. 601
;

s. c. 8 L. T. N. S. 621
; Attorney-General v. Metropolitan Board

of Works, 9 L.T.N. S. 139.

* Cother V. Midland Railw., 2 PhiUips, 469
;
5 Railw. C. 187. And the same

doctrine is maintained in Dover Harbor p. London, &c. Railw., 30 L. J. Ch. 474;

Tillett V. Charing Cross Co., 26 Beav. 419
;

s. c. 5 Jur. N. S. 994.

^ Lane v. Newdigate, 10 Vesey, 192.

* Blakemore v. The Glamorganshire Canal, 1 My. & K. 154.

*
ShadwelljY. C, in Spencer v. London & Birmingham Railw., 8 Sim. 193, 198.

* 2 Storj', Eq. Jur. § 727 et seq. ; Sears v. Boston, 16 Pick. 357. But where

the plaintiflTs part of an agreement consisted in devoting himself to the service

of a company, agreed to be formed for the purpose of testing and turning to ac-

count certain patents of plaintiff's, which were also agreed to be conveyed to

the company when formed, the court declined to decree specific performance of

the contract on the part of defendant, inasmuch as they had no power to compel

specific performance of the contract on the plaintiflf's part. Stocker r. Wedder-

bum, 3 Kay & J. 393; 8. c. 30 Law Times, 71. See also Dietriehsen v. Cab-

bum, 2 PhiU. 52. Lumley v. Wagner, 1 De G. M. & G. 604.

^ Bellows Falls Bank v. Rutland «fe Burlington Railw., 28 Vt. 470.
8 Durrell c. Pritchard, 12 Jur. N. S. 16 (1866). And in a later case Durrell

V. Pritchard, Law Rep. 1 Ch. 244, the court held, that a mandatory injunction
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tained by the Master of the Rolls in the same case, when *
before

the court, that a court of equity will in all cases reject an applica-

tion for an injunction where the wrong complained of has already

been inflicted,^ for the continuing act must cause new damage so

long as it is permitted.

SECTION XVIII.

Remedy provided in Charter does not supersede resoH to Equity.

1. Special provisiona of charter do not com-

monly affect the jurisdiction o/courts of

equity.

2. Recent English statutes supersede such ju-

risdiction chiejiy, in suits at law.

§ 222. 1. In most of the cases where the court interferes by

injunction, in favor of land-owners and others, the party has a

remedy under the provisions of the act. But this does not defeat

the jurisdiction of the court, under the usual restrictions and

limitations, which regulate the jurisdiction of courts of equity, in

regard to legal rights.^

2. It is now understood by the profession, doubtless, that by the

recent statutes in England it is competent to obtain an injunction

at law, at the time of issuing the summons in the action ;
and at

the final hearing such injunction may be made perpetual, or dis-

charged, as justice shall require; and in case of disobedience,

such writ of injunction may be enforced by the court, by attach-

ment, or, when such court shall not be sitting, by a single judge
at chambers. This injunction may also be applied for, at any

stage of the proceedings at law. These statutory provisions serve

pretty effectually to supersede the necessity of any resort to courts

of equity, in aid of legal rights and remedies, in the courts of com-

mon law in Westminster Hall. But in practice it is said that

equitable remedies are still sought almost exclusively in the courts

of equity there, the same as before these provisions were extended

to the courts of law.

may be granted where the injury is already complete, whether to easements, or

other rights, but only to prevent verj' serious damage.
• Deere v. Guest, 1 My. & Cr. 516 ; Durrell v. Pritchard, 11 Jur. N. S, 676.
> Coats V. The Clarence Rallw., 1 R. & M. 181.
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•SECTION XIX.

Wilful Breaches of Injunctions.

1. Statement of case.
\

2. Opinion of the Vice-Chancellor.

§ 223. 1. In a late case before Vice-Chancellor Knight Bruce,^

an injunction had issued, restraining the defendants from further

interfering with a particular road, and from so constructing their

works as to obstruct, impede, or render less secure such road.

The company then laid their permanent rails over the road, on a

level, and by direction of the commissioners of railways erected

gates across the road, for the security of passengers, and with the

sanction of the commissioner opened the line for public traffic.

The court, on application to punish the company for disobedience

of the order, directed a sequestration to issue, and under the par-

ticular circumstances refused to silspend the order until an appeal
could be heard. The language of the learned judge is worth re-

peating :
—

2. " Then comes the question, what, if any thing, the court ought
to do,

— because it does not necessarily follow that the process

asked must issue. It is upon the defendants, however, to make a

case to exempt them from it
;
and perhaps, if they had shown

their proceedings not to be plainly and clearly illegal,
— I mean

illegal independently of any question of contempt,
— or had satis-

fied the court that the injunction ought not to have been granted
at all, or ought to be dissolved, discharged, or put into a shape
more favorable to them than it is

;
or had stated that they liad

appealed from it, or from the order granting it, or intended to do

so, I might have declined or delayed allowing the process to go.

But none of these things have they done. On the contrary, my
belief is strengthened of the utter impropriety, witliout any refer-

ence to the injunction of this suit, of the acts alleged to be also a

contempt of this court. My opinion is more fixed, that the injunc-

tion, instead of going too far, does not go far *
enough, and that it

is one of which the company cannot justly complain. Considering

their conduct to be at once contemptuous and otherwise illegal ;

' The Attorney-General v. The Great Northern Railw., 4 De G. & S, 75
;
s. c.

3 Eng. L. & Eq. 263
; Attomey-Greneral c. London & Southwestern Railw., 3 De

G. & Smale, 439.
*
360, 361
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to be wrongful as against the plaintiff individually, wrongful as

against her Majesty's subjects at large, and, indeed, a bad— I had

almost said a scandalous— example ; whatever amount of incon-

venience may result from acting against the company on this oc-

casion, I think it right to deal with them according to their merits.

The consequence may possibly be to stop the railway. I answer

again that it ought to be stopped, for it passes where it does by

wrong. The directors of the company, their agents and servants,

cannot, on this motion, be committed to prison ; but what can be

done shall by me be done to repress this dariiig invasion of public

and private rights,
— an invasion maintained moreover in open de-

fiance of all law, authority, and order. Let a sequestration

issue." *

SECTION XX.

Questions of Costs in Equity.

1. Costs mott commonly auxirded to prevailing I 2. If parties compromise merits, court will

party. I not decide question of costs.

§ 224. 1. Costs in courts of equity do not follow the result of

the decision as in cases at law. It is requisite that the court

order costs to entitle the party to claim them.^ But it is now the

settled practice of the courts of equity to give the prevailing party

costs,^ unless there are some very peculiar circumstances, whereby
he is not entitled to claim costs, as that of a *

mortgagee in posses-

sion who has not been offered the amount due upon the mortgage ;

*

and some others.

2. But courts of equity have always declined to determine a

' But tlie court refused to grant an attachment against a railway company for

disobedience to a writ of injunction, enjoining them to desist from giving an

undue preference in respect to the carriage of coals, to persons carrying coals

from Peterborough and other places to certain other places named in tlie rule,

the affidavits on the part of the company showing a bona jide intention to con-

form to the order of the court, although it appeared that the reformed scale of

charges still operated in some respects injuriously to the plaintiffs and advanta-

geously to the other parties. Ransome r. Eastern, &c. Railw., 4 C. B. N. S. 135.

> Travis c. Waters, 1 Johns. Ch. 85
;

8. c. 12 Johns. 600.
• Ferine v. Swaira, 2 Johns. Ch. 476.

' Catlin p. Hamed, 3 Johns. Ch. 61. And in a recent English case, Stocker

r. Wedderburn, 3 Kay & J. 393 ; 8. c, 30 Law Times, 72, Vice-Chancellor Wood,

having given judgment against the plaintiff on demurrer, ordered that he should

pay costs, notwithstanding the general equity of his claim, saying, "I am not
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question of costs merely.'* If the parties have compromised the

merits of the cause, or referred it to arbitrators, and reserved the

question of costs for the court of equity, that court will ordinarily

decline to try the whole case in order to determine a question of

costs, but will leave each party to pay his own costs.*

SECTION XXI.

Suits on behalf of Others.

§ 224 a. A shareholder is not precluded from bringing a suit

on behalf of himself and other shareholders, although he may be

the only one desiring to sue. And if the party bringing the suit

on behalf of himself and others have so conducted as to preclude
his right to sue, he cannot maintain the suit, because there are

others for whose benefit the suit is brought, not aflfected in the

same manner with himself.^

•SECTION XXII.

Receivers.— Their Appointment and Duties.

1. It often becomes necessary to put railicays

into the hands of receivers.

2. Appointed where necessary to reqch income

of estate.

3. Cases numerous where property (fcorpora-
tions placed in receivers' hands.

4. TTtat is the legitimate mode of granting

execution in equity.

6. 7^ receiver not subject to the process tf

any other court. Exceptions.

6. This does not affect the priority of liens.

7. Subsequent mortgagee may have receiver.

How extended.

8. Courts ofequity will appoint one receiver

in all suits.

9. Receiver represents only parties to par-
ticular suit.

10. Liable far money in his hands to same

extent as other trustees.

11. All persons having any agency in matter

liable as receiver.

12. So also of one having any custody of the

money.

§ 224 h. 1. In consequence of railway projects and railway enter-

prises after going into operation sometimes proving unproductive,

bound to assume that all the allegations in the bill are true for the purpose of de-

termining who shall pay costs
;
otherwise in every case defendants might be driven

to defend a case up to the hearing, instead of demurring, in order to save costs.

* Lord Hardwicke, in 2 Vesey, sen. 222, 223, 284 ; Chancellor Kent, in East-

bum V. Downes, 2 Johns. Ch. 317. But some exceptions have been reluctantly

admitted, under protest. Tower r. Eastern Counties Railw., 3 Railw. C. 374.
* Burtr. British Life Insurance Asso., 4 DeG.& J. 158; s. c. 5 Jur. N. S. 612.
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and having either to be abandoned and wound up, or else to

change ownership, in satisfaction of mortgages and otlier liens, it

often becomes necessary to place the works in the hands of a re-

ceiver of the court, who will hold the money earned upon special

deposit, subject to the final or interlocutory order of the court.

2. The rule in courts of equity in regard to appointing a re-

ceiver of mortgaged property is, that it will be granted in all cases

where the income of the estate is required to meet the incum-

brance, and is at the present time being so applied as not to be

legally applicable to reduce the incumbrance.

3. The cases are very numerous, both in the English and

American books, where the property of corporations has been se-

questered by virtue of an order in a court of chancery, and placed

under the custody, control, and management of a court of chan-

cery through the agency of a manager or receiver.^ In a late

case in Vermont, Cheever v. Rutland & Burlington Railw. 39

Vt. 653, where a controversy existed between different mortgagees
as to the possession of a railway and its furniture and fixtures,

the court said : The ground on which courts of equity intervene,

either by injunction or the appointment of a receiver, is the pres-

ervation of the property in controversy pending the litigation.

But where the mortgagor, or his assigns, are in possession, deny-

ing the right of the mortgagee to a foreclosure, the court will not,

ujx)n the mere basis of the mortgagees' prior right at law, transfer

the possession of the property to him, pending the litigation. The
most which can be done in such case is to appoint a receiver to

preserve the property and its issues for the party ultimately en-

titled.

4. And it was said by Lord Eldon^ that it afforded no invincible

• obstacle to the court appointing a manager or receiver to have

charge of tho business of a corporation, that it might subject the

court to the care and responsibility of conducting for the time the

business of the company. That in equity becomes indispensable,

in order to enforce the execution of a judgment or lien against

them. But the court will so modify its order as to do as little

>

Harrey ©, Eaat India Co., 2 Vernon, 896
; Adley r. The Whitetable, 17

Veaey, 315, 323; Taylor p. Waters, 15 Vesey, 10; Chase's case, 1 Bland. Ch.

218; Williamson v. Wilson, id. 421 ; King c. Odom, 3 Bland. Ch. 407.
•
Adley t. The Whitatable Comiwny, 17 Vesey, 816, 828.
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injury as possible, and to assume as little charge or responsibility

as practicable.^

5. The rules of the courts of equity in regard to the office and

agency of a receiver are very strict and stringent. The property
while in his custody is regarded as in legal contemplation in the

custody of the court.* The assets are thenceforth in gremio legis,

and cannot be seized by process from any other court.* And as a

general thing, while a railway corporation is in the hands of a re-

ceiver, the receiver is regarded as the acting party, and alone

responsible to other parties, who may receive injuries by the trans-

acting of the business of the company, either by omission of duty
or positive aggression. And although the court will in most in-

stances interfere for the protection of the receiver, on his request,

that is not always done, especially where, as in some of the States,

railway corporations are kept in the hands of receivers through a

succession of years. And where the court of equity do not inter-

fere to protect the receiver from his ordinary responsibility,

measured by his acts, he will be held responsible for all the acts

and omissions of the corporation while under his sole control and

management.^
This subject underwent a very elaborate examination in the

Supreme Court of Indiana,^ and the following propositions were

maintained : That where a railway with all its appurtenances was in

the exclusive possession, use, and control of a receiver appointed by
a court of competent jurisdiction, and who had the employment
and control of all the hands upon the road, the possession of the

receiver could not be regarded as the possession of the corporation ,

neither could the company be held responsible for the acts of any
servant or employee of the servant. Tlie position of the corpora-

tion is more completely obscured and extinguished, so to speak, by
the works being placed under the control of a receiver by com-

' Where the receiver of a railway company was appointed to receive the

rents, issues, and profits of the railway, it was held that it was his duty to receive

the gross receipts of the company for the carriage of passengers, freights, mails,

and the like, and to pay the bills for running expenses thereout, and not to re-

ceive only the surplus after paying the expenses. Simpson v. Ottawa & Prescott

Railw., 10 U. C. L. J. 108.

* Peale r. Phillips, 14 How. 368, 374, 375.
»
Cooley r. Brainerd, 38 Vt 394

;
Blumenthal r. Same, id. 402.

• Ohio & Miss. Railw. v. Davis, 28 Ind. 653.



§ 224 h. RECEIVERS. — THEIR APPOINTMENT AND DUTIES. 363

pulsory proceedings in the courts, than by any voluntary surrender

of tlie road and its operation into the hands of lessees or mort-

gagees, where it has generally been held, that the corporation may
still be held responsible.'^

6. The appointment of the receiver does not operate to derange

the priority of legal or equitable liens. The money in his hands

is in the custody of the law for whoever can make title to do it,

and when the party entitled to the estate is ascertained, the

receiver will be his receiver.*

7. Where there are different mortgages, and the first mortgagee
does not assume possession of the property, or take any steps tow-

ards foreclosure, any subsequent incumbrancer may take posses-

sion, or have a receiver appointed to hold the rents, issues, and

profits for his benefit until those who have a prior right claim

them by some definite action in that direction.^ But where the

prior mortgagee takes proceedings to enforce his lien, the same re-

ceiver will be appointed in his suit, which is, in fact, but an exten-

sion of the receivership so as to include the prior mortgage and

suit.® And the subsequent incumbrancer will not be obliged to

refund any rents received by himself before the prior incumbran-

cers took possession or brought suit,^''

* 8. It is not in conformity with the practice of courts of equity

to appoint different persons to be receivers in different suits affect-

ing the same property, but to extend the receivership from time to

time as different suits are instituted, so as to have the one re-

ceivership embrace the wliole property and all the suits.^^ And if

the former receiver declines to act after the receivership is ex-

tended to other suits, he will be discliargcd, and another appointed

embracing all the suits.^'

9. It seems to be entirely well settled, that the receiver repre-

sents all the parties in the suits wherein he has been appointed,

but that he does not represent strangers to the suits, or any not in

privity with the parties.^^

'
Ante, § 142, n. 8. See also Ballou v. Famham, 9 Allen, 47 ; Lamphear v.

Buckingham, 33 Conn. 237.

*
Nelson, J., in Wiswall r. Sampson, 14 How. 62, 66.

* Howell r. Ripley, l(f Paige, 43.

'*• Thomas c. Bugstocke, 4 Kuss. 64.

"
Caggee v. Howard, 1 Barb. Ch. 368.

" Booth V. Clark, 16 How. 822 ;
Porter r. WiUiams, 6 How. Pr. 441

;
8. c. 6

Seld. 142.
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10. The degree of responsibility of the receiver for money once

in his hands is much the same as that of any other trustee. If

he mix it with his own money, or deposit it on private account,

he thereby becomes responsible for any accident befalling it.^ It

has been held, that where the trustee deposits the money to the

credit of the trust with a bank or banker of good credit, at the

time, and the money is lost through the unexpected insolvency of

the depositary, he will not be held accountable.^* But if he de-

posit the money in his own name, or part with the control of it to

any extent, even to permitting a surety to have a veto upon draw-

ing it, and the banker fail, he must bear the loss.^°

11. All persons into whose hands the trust funds can be traced

and identified will be responsible for their restoration, as becom-

ing themselves involuntary trustees, or trustees in invitum. This

is a familiar principle of equity law, applicable to all matters of

trust, and illustrated by numerous decisions. ^^ This principle is

illustrated in a very recent case, where the receiver paid over the

money in pursuance of a garnishee's order, supposing it proper
that it should go in that direction, but the court being of a dif-

ferent opinion, ordered the person to whom it had been so paid to

refund the money .^^ And in the same case,^^ the Master of the

Rolls said :
" The receiver could not have received any thing except

under the order of the court, and * the money is therefore strictly

money belonging to the court, and the receiver can only discharge
himself by paying obedience to its order."

12. Where property is laid under an injunction by a court of

equity, and placed in the hands of a manager or receiver, every

person concerned in the custody or disbursement of the receipts

of such property, or in its use, is responsible to refund the same

to the court to enable it to decree the same to the parties found

ultimately to be entitled to it.^^

" 2 Redf. on Wills, 881, 882, and cases cited.

"
Knight V. Lord Plimouth, 3 Atk. 480

;
Rowth v. Howell, 5 Vesey, 565.

'*
Massey v. Banner, 4 Madd. 416, 417

;
Clarke ». Tapping, 9 Beav. 284

;

White V. Baugh, 9 BUgh. N. S. 181
;

s. c. 3 CI. & Fin. 44; Thew v. Kiston, 1

Vesey, 377.
^

'« Bodenham v. Hoskins, 2 De G., M. & G. 903
;
8. c. 21 Eng. L. & Eq. 643.

" De Winton r. Mayor of Brecon, 8 Jur. N. S. 1046
;

8. 0. 28 Beav. 200.
'» Lane v. Sterne, 3 Giff. 629

;
8. c. 9 Jur. N. S. 320.

** In re Ward, 31 Beavan, 1.
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•CHAPTER XXX.

INDICTMENT.

SECTION I.

Indictments against Railway Companies.

1. Are liable to indictment for obstructing

ptblic highway.

2. Corporations liable to indictment far mis-

feasance as well as non-feasance.

8. Not liable to indictment /or disturbing quiet

iy proper use of locomotives.

4. Where the company have the right to divert

highways, it isfor thejury to determine

whether it is done in a reasonable man-

6. All that is requisite is, that it produce no

serious public inconvenience.

6. Order, or conviction of company, in rela-

tion to repair of highways, may be gen-

end,

7. Signals required to be given at highway

crossing on level.

n. 2. Review of the cases upon the subject.

§ 225. 1. Railway companies are liable to indictment for ob-

structing a public highway contrary to the powers granted in their

act. For instance, obstructing a carriage turnpike-road, by the

piers of a railway bridge.^ So also for cutting off a public high-

way, and obstructing travel upon it, without, or before, construct-

ing a substitute in the manner required by their act.^ The

'

Reg. r. Rigby, 14 Q. B. 687
;
s. c. 6 Railw. C. 479. The footpaths upon the

bridge are not to be reckoned as a part of the requisite width of the bridge.

Ante, § 105. See also Bristol & Exeter Railw. r. Tucker, 13 C. B. N. S. 207
;

8.C. 7 L. T. N. S. 464; Fosberry p. Waterford & Limerick Railw., 13 Ir. Com.
Law Rep. 411. An indictment cannot be sustained against a railway company
for a nuisance in the^obstruction of a highway while it is under the sole manage-
ment of a receiver, appointed by the Court of Chancery, over whose acts the

company have no control. State v. Vl Central Railw., 80 Vt. 108. But on

an indictment for obstructing a highway, if it appear that the obstruction has

been removed, that is substantially an end of the proceedings, the object hav-

ing been already attained. Per Wightman, J., Rcgina v. Paget, 3 F. & F. 29.

* Queen c. Scott and others, 3 Q. B. 543. This is an indictment against the

officers and agents of the company. But it is held the company is also liable to

indictment. Queen p. Great N. of Eng. Railw., 9. Q. B. 316; State v. Ver-

mont Central Railw., 27 Vt. 103. Ante, § 130; Commonwealth p. Nashua

& Lowell Railw., 2 Gray, 54; Springfield p. Conn. River Railw., 4 Cush. 63;

ConuQonwealth p. New Bedford Bridge Company, 2 Gray, 339. This subject
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*
company may use the highways for making np their trains to a

reasonable extent, if they do not abridge the rights of others hav-

was very considerably discussed in Reg. v. Birmingham & Gloucester Railw.

Company, 9 C. & P. 469 ;
8. c. 3 Q. B. 223, and the same result reached as in

the late case of Queen c. Great North of England Railway. The opinion of

PatiesoTiy J., 3 Q. B. 231, when the former case was determined in the Queen's

Bench, embraces a brief and comprehensiTC abstract of the early English
decisions upon the subject.

"
Upon the argument it was not contended on the part of the company that

an action of trespass might not be maintained against a corporation ; for, not-

withstanding some dicta to the contrary in the older cases, it may be taken for

settled law, since the case of Yarborough r. The Bank of England, 16 East, 6,

in which the cases were reviewed, that both trover and trespass are maintainable ;

but it was said that an indictment will not lie against a corporation. Only one

direct authority- was cited for this position ; and it is a dictum of Lord Holt in

an anonymous case reported in 12 Mod. 559. The report itself is as follows :

• Note : per ffoU, Ch. J. A corporation is not indictable, but the particular

members of it are.' Wliat the nature of the offence was to which the observa-

tion was intended to apply does not appear : and as a general proposition it is

opposed to a number of cases, which show that a corporation may be indicted for

breach of a duty imposed upon it by law, though not for a felony, or for crimes

involving personal violence, as for riots or ass.aults. Hawk. P. C, B. 1, c. 66,

§ 13, Vol. ii. p. oS, 7th ed.
" A corporation aggregate may be liable by prescription, and compelled to

repair a highway or a bridge. Hawk. P. C, B. 1, c. 76, § 8
;

c. 77, § 2, Vol. ii.

pp. 156, 258
;
and in the case of Rex r. The Mayor, &c. of Liverpool, 3 East, 86,

the corporation were indicted by their corporate name for non-repair of a high-

way, and, upon argument in this court, the indictment was held to be defective
;

bat no question was made as to the liability of a corporation to be indicted.

" In the case ofRex r. The Mayor, &c. of Stratford-upon-Avon, 14 East, 348,

the corporation was indicted by its corporate name for non-repair of a bridge,

and found guilty, and upon argument in this court, the verdict was sustained,

and no question made as to the liability generally of a corporation to an indict-

ment for breach of a duty cast upon it by law.
"
Upon the discussion of the question in the present case, the cotmsel for the

company relied chiefly upon the circumstance of the indictment being found at

the Quarter Sessions (it was so put, h}-pothetically, in the argument for the

defendants), where the company could not appear and take their trial, even if

so disposed, as a corporation can only appear by attorney, and the appearance
at the sessions must be in person. We think there is no weight in this objection.

It may indeed impose some difficulty upon the prosecutor, and render his pro-

ceeding more circuitous, as he will be obliged to remove the indictment by
certiorari into this court in order to make it effective

;
but the liability of the

corporation is not affected.

" In the case of Rex v. Gardner, 1 Cowp. 79, it was objected that a corpora-
tion could not be rated to the poor, because the remedy by imprisonment upon
failure of distress was impossible ;

but the court considered the objection of no
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ing
*
equal right to use them ;

but they have no right to make use

of the highway as part of their freight-yard.'

2. It has sometimes been maintained that a corporation aggre-

gate is not liable to indictment for misfeasance, but only for non-

feasance. But the case of Reg. v. G. N. of England Railway
settled that question upon elaborate argument and great con-

sideration.*

* It was held that where the surveyors of highways object to a

weight, though it might be that there would be some difficulty in enforcing the

remedy.
** The proper mode of proceeding against a corporation, to enfore the remedy

by indictment, is by distress infinite to compel appearance, afler removal by
certiorari, as suggested by Mr. Baron Parke in this very case, reported in 9

Car. & Payne, 469, and as appears by Hawk. P. C, B. 2, c. 27, § 14, Vol. iv.

p. 140, and the cases cited in 6 Vin. Abr. 310, &c., tit. Corporations (B. a.).

Vol. iv. p. 140.

** We are therefore of ojjinion that upon this demurrer there must be judgment
for the crown." See also Regina r. Haslemere, 3 B. & S. 313

; llcgina r. Iley-

tesbury, 8 L. T. N. S. 315.

In this country the subject has been somewhat discussed and variously deter-

mined. In addition to the cases already cited in this note from the American

reports, we may here refer to State r. Morris & Essex Railw. Company, 3 Zab.

3<>o, where the general views stated in the text arc maintained. This case was

on an indictment against the Morris & Essex Railw. Company for a nuisance,

in erecting and continuing a building, and also for leaving their cars in the public

highway, and the indictment wa.s sustained, the court saying that " a corporation

cannot be liable for any crime of which a corrupt intent, or mains animux, is an

essential ingredient. But the creation of a mere nuisance involves no such

element."

See also Lyman ». White River Bridge Co., 2 Aiken, 265
;
Dater r. The Troy

Turnpike & Railw. Co., 2 Hill, 629 ; Bloodgood v. Mohawk & Hudson Railw.,

18 Wendell, 9
; Chestnut Hill Turnpike Company v. Rutter, 4 S. & R. 6, 16

;

Whiteman e. W. & S. Railw., 2 Harr. 514.

The English courts make no question in regard to corporations aggregate

being liable for torts, committed by their agents in the proper business \if the

company. Glover r. The N. W. Railw., 19 Law J. 172; Duncan v. Surrey
Canal Company, 3 Starkie, 50. See post, § 226, pi. 8

;
Ellis v. London & S.

W. Railw., 2 H. & N. 424. And in Commonwealth r. Old Colony, &o. Railw.,

14 Gray, 93, it was held, that a railway laid out and over a public highway, so

as to obstruct it, without express authority or necessary implication from the

statute, was indictable as a nui.sance. Hewett r. Swifl, 3 Allen, 420.
'
Gahagar r. Boston & Lowell Railw., 1 Allen, 187.

* A railway will be restrained from carrying on other business beyond the

scope of its powers at the suit of the Attorney-General, on the relation of a

stranger to the company. Attorney-General r. Great Northern Railw., 1 Drew
& Sm. 154.

•
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road which lias been substituted for a former road, they are not

authorized to obstruct it, but must enforce the usual legal reme-

dies upon the company, by mandamus, indictment, or bill in equity,

as the case may be.^

3. But where by their act a railway company are permitted to

build their road, and run locomotive engines parallel and adjacent

to an ancient highway, whereby the horses of persons using the

highway as a carriage road are frightened, it was held, on indict-

ment against the company for a nuisance, that this interference

with the rights of the public must be taken to have been contem-

plated and sanctioned by the legislature, and that the company
were therefore not liable.*

4. By their charter a company were empowered
" to divert or

alter any roads or ways, in order the more conveniently to carry

the same over or under the railway." The company, in carry-

ing a road under the railway, had erected a skew bridge, which

diverted the road at an angle of 45° instead of 34°, which was the

angle made at that particular point by the old line of road. At

the trial of an indictment against the company's engineer for so

doing, the learned judge directed the jury, that if the public

sustained inconvenience by the alteration, they should find for

the crown. But if they thought that no material practical incon-

venience was sustained by the public in having the present bridge

instead of the other, and that an experienced engineer would

have so constructed it, having regard both to the interest of the
*
public and the company, they had a right to make such diversion,

and the verdict should be for defendant. The verdict being for

defendant, with leave to move the full bench to enter a verdict for

the crown, and the question being discussed, the court declined to

interfere.^

* London & Brighton Railw. ». Blake, 2 Railw. C. 322.
' The King v. Pease, 4 Barn. & Ad. 30. It is made a question how far a

nuisance may be justified upon the ground that public benefits have resulted

from the works causing the alleged nuisance. The King v. Russell, 6 B. & C.

666. In this case the aflirmative is held by two judges, against Lord Tenterden,

Ch. J.

One would conjecture that the opinion of the chief justice is the law upon that

subject. But there can be little doubt, perhaps, that when the legislature allow

that to be done, which would otherwise be a nuisance, it will be valid, upon the

ground that they are the proper judges, when the public good requires the works.

The King c. Morris, 1 B. & Ad. 441.
» The Queen r. Sharpe, 3 Railw. C. 83.
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5. Lord Denman^ Ch. J., said :
" It is impossible that a verdict

should be entered for the crown. In the case of obstruction of

light, we leave it to the jury whether any real inconvenience is

sustained, though some light may demonstrably be obscured."

Parke, B., said at the trial,
" that in a case before him, Regina

V. London and Southampton Railway, as to the power which a

company had to make a road over a public highway, he laid it

down, that if possible, the work must be constructed without any
inconvenience to the public, but if it could not be done with-

out some such inconvenience, it must be done with the least

possible."

6. An order of justices upon a railway for repair of a highway,
in regard to damage done by them, need not state the particulars

of damage or repair ;
it is sufficient to state the length of the

damaged part of the road, and order the company to make good
all damage done. The order and conviction for disobedience may
include several highways in the same parish.^

7. A statute requiring signals to be given by the whistle or bell

of the locomotive, within certain prescribed distance of any cross-

ing of a highway upon a level with the railway, requires the signal

before the crossing, and not after.^

Indictment to recover the fine imposed upon a railway, where

the life of a person is lost by carelessness thereon, must be against

the company, and not against the individual stockholders, and

when the fine goes to the surviving relatives of the deceased,

the indictment should show that there are such surviving rela-

tives.^*^

» London & North W. Railw. v. Wetherall, 2 Eng. L. & Eq. 266
;

s. c. 15

Jur. 247.
• Wilson V. Rochester & Syracuse Railw., 16 Barb. 167.
" State r. Gilmore, 4 Foster, 461. The owner of works, carried on- for his

profit by his servants, may be indicted for a public nuisance caused by their act,

while carrying on the works, although done without special direction, and con-

trary to his general order. Queen v. Stephens, Law Rep. 1 Q. B. 702. A rail-

way company, duly authorized to lay their track in one of the streets of a city,

are not, without proof of negligence, liable for accidental injuries resulting to

individuals thereby. Proof of negligence, or want of care or skill in the manner

of constructing and maintaining the track, is necessary to entitle a person whoso

property sustains damage thereby, as by a horse catching the hoof between the

rails of the track, to maintain an action therefor. Mazetti v. N. Y. & Harlem

Railw., 3 E. D. Smith, 98. In a late ICnglish case at nisi ])rius, on an indict-

ment against the engine-driver and fireman of a railway train for manslaughter
vol.. n. 24
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SECTION II.

Hoio far Railioays may become a Public Nuisance.

6. Such grants construed strictly. Any excess

ofauthority becomes a nuisance.

7. Company not justified in building stations

for passengers or freight in highway.

8. Aggrieved persons cannot take redress into

their own hands.

9. Nor can one suffering in common with

others, but in a greater degree, maintain

an action. But the owner of thefee of
land under the highway may restrain a

railvxiy company from occupying itfor
a station.

1. Use of public streets of a city, by permis-

sion of city authorities, by railway, not

a nuisance.

2. BtU the use of locomotives in vicinity of a

church on Sunday may become a nui-

sance.

8. City authorities may grant railway leave

to use streets or to tunnel.

4. But company must not unnecessarily inter-

fere with comfort of others in such use.

5. The slight obstruction of navigable waters

by railway company, authorized by act

of legislature, not a nuisance.

§ 226. 1. A railway passing through the streets of a populous

village or city is not of course a nuisance.^ But it has been *
held,

that a city has such interest in the soil of their streets, that the

legislature cannot empower a railway company to use them for

a railway track without compensation, and that it pertains to the

corporation of a city to determine the mode of propelling cars

of persons killed while travelling in a preceding train by the prisoners' train

running into it, it appeared that on the day in question special instructions had

been issued to them, which in some respects differed from the usual rules, and

altered the signal for danger so as to make it mean ' '

proceed with caution "
;

that the trains were started irregularly by the superior officers of the company at

intervals of about five minutes
;
that the preceding train had stopped for three

minutes without any notice to the prisoners except the signal for caution
;
and

that their train was being driven at an excessive rate of speed ;
that then they did

not slacken immediately on perceiving the signal, but almost immediately ;
and

that as soon as they saw the preceding train they did their best to stop, but with-

out effect. It was held that if the prisoners honestly believed they were observ-

ing the rules as given to them, and if these rules were not obviously illegal, they

were not criminally responsible ;
that the fireman being bound to obey the direc-

tions of the engine-driver, and so far as appeared having done so, there was no

case against him
;
that even against the engine-driver, although there was evi-

dence of excessive speed and insufficient lookout, the evidence was so slight that

it would be reserved for the court of criminal appeal whether there was any case

at all. Regina v. Trainer, 4 F. & F. 105. The decision of the Court of Crimi-

nal Appeal on the question is not as yet known. And see Reg. v. Benge, 4

F. & F. 504.
' Hentz V. Long Island Railw., 13 Barb. 646; New Albany, &c. Railw. v.

O'Dailey, 12 Ind. 551.
*
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within its limits, whether by steam or horse power, and the rate

of speed.*

2. It was held, that a railway company, having, by running their

cars and engines, and ringing bells, whistles, letting off steam, &c.,

upon Sunday, in the immediate vicinity of a church, so annoyed
and molested the congregation worshipping there, as greatly to

depreciate the value of the house, and render the same unfit for

religious worship, were liable to an action at the suit of the church

in its corporate capacity.'* It seems that a court of equity will not

enjoin a street railway company from running their cars upon

Sunday in violation of the statutes of the State.* The proper

remedy is by enforcing the penalty of the statute, or by indictment

for nuisance, when the prosecutor suffers damage only in common
with other citizens.

3. A railway may use the public streets for tiieir vehicles, by
license from the city authorities, when such use docs not unreason-

ably abridge the public use of such streets for other purposes.*

Where a railway was authorized by the municipal authorities

of a city to build a tunnel through the city, an injunction was

denied, at the suit of a land-owner, claiming the work to be a

nuisance.®
»

* Dounaher r. The State, 8 Sm. & Mar. 649
;
Moses r. Pittsburg, &c. Railw.

21 111. 516.
' First Baptist Church in Schenectady p. S. & T. Railw., 5 Barb. 79. But

see Same r. The Utica & Sch. Railw., 6 Barb. 313, where it is held that the

action will not lie in the name of the corporation, the damage being to tlie wor-

shippers, and not to the corporators. But from a note to this case it appears
that it was decided before that reported 5 Barb. 79, and probably not brought
to the attention of the court in that case.

*
Sparhawk p. Union Passenger Railw., 64 Penn. St. 401.

* Drake v. Hudson River Railw., 7 Barb. 508.
*
Hodgkinson v. Long Island Railw., 4 Edwards, Ch. 411. And the Court

of Common Pleai, New York City, refused to restrain the city councils from re-

scinding an ordinance prohibiting the use of steam power upon railways below

Forty-second Street. Teneyck v. The Mayor, &c. and N. Y. & II. Railw., 10

Am. Railw. Times, No. 42.

Brady, J., in giving judgment, said, "I should feel at liberty to determine

that the use of steam below Forty-second Street by the company was a nui-sance

which should be arrested at once, if there was no act of the legislature autlioriz-

ing it
;
but with such an act before me, it is equally my duty to say, for the rea-

sons hereinbefore assigned, that such use of steam is not a nuisance, and cannot

be restrained."

Where a person, without the authority of Parliament, but with the concur-
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*4. On demurrer to a declaration, alleging that a railway com-

pany obstructed a public street adjoining the plaintiff's house,

that they kept up dangerous fires, and did various other acts that

made his residence unwholesome and uncomfortable, and that they
did these tilings unlawfully, and with intent to injure him, it was

held to be a good cause of action, as the court could not presume
such acts to be lawful under the particular circumstances

;
but if

the company claimed the right to do such acts at the time and

place, it was incumbent upon them to show such right, by plea or

otherwise.'^

5. And it was held, that the slight but unavoidable obstruc-

tion of public navigable rivers by a railway company, under the

authority of the state legislature, is a necessary evil, which must

be borne for the sake of the public good, wliich demands it. That

which would otherwise be a nuisance, if done under the authority

of law for the public good, is justifiable.^ It has been held also,

that grants to a railway company, or similar public work,
which unavoidably cause obstruction to the navigation of a

navigable river, are not to be regarded as 'per se a nuisance, but

lawful.^

6. But such grants are to be construed strictly, and if built upon
a plan which would occasion obstruction to the navigation beyond
what the charter authorized, the works would be a nuisance.^

Every erection in a navigable river, without legislative permission,

which obstructs navigation, is a nuisance.^ So, too, where a rail-

way company, by a wrong construction of * their act, locate their

rencp of, and by virtue of a contract with, the vestry of the parish, laid down in

one of the streets of the city a double line of tram-ways on which omnibuses of a

peculiar construction plied for hire, and these tram-ways were dangerous and in-

convenient to the public, as the wheels of vehicles skidded when crossing the

tram-way, and horses putting their feet upon it were startled, this was held to

be a public nuisance, even though these tram-ways were for the public convey-
ance generally. Regina v. Train, 2 B. & S. 640.

' Parrot v. The C. H. & D. Railw., 3 Ohio N. S. 330. Where a person was

engaged in blasting a stone quany, and, by using an excessive charge of powder
caused a great quantity of stones to fall upon the public highway, and upon
houses adjacent to the quarry and highway, he was held rightfully convicted upon
an indictment which charged him with a nuisance to the highway. Regina r.

Mutters, 1 L. & C, C. C, 481
;

s. c. 10 Cox, C. C. 6.

*
Attorney-General v. Hudson River Railw., 1 Stockton (N. J.), Ch. 526.

» Newark Plank-Road Co. v. Elmer, 1 Stockton (N. J.), Ch. 754.
•
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road where they are not authorized, it becomes a nuisance on

every highway it touches in its illegal course.^®

7. Railways are not justified in building depots for freight or

passengers within the limits of the public highway, or so near it

that their trains must injuriously obstruct the public travel. The

right of the public in the highway is paramount to that of the com-

pany, for all other purposes except that of transit."

8. But it has been said by experienced judges, and with great

reason, as it seems to us, that where a railway erect gates, or

cause any other obstruction to a public or private way, by means

of doing defectively or imperfectly what they had the legal right

to do in another form, it is not competent for those who feel them-

selves aggrieved, or who are in fact so, to take the redress of their

wrongs into their own hands, and forcibly remove the obstacle.

They should apply to the proper tribunal for a mandamus, or other

appropriate remedy."
9. An individual cannot maintain a bill in equity to restrain a

nuisance which injures him only in common with the public

generally, although in a greater degree. The proper remedy in

such case is by information in the name of the attorney-general,

or by indictment. But where a railway company were building

their station in the street, in front of the plaintiff's dwelling, he

owing the fee of the land, it was held sufficient ground for inter-

ference by way of injunction at the suit of the party.
^^

" Commonwealth r. Erie & Northeast Railw., 27 Penn St. 339; Same v. Vt.

& Massachusetts Railw., 4 Gray, 22
;
Same v. Nashua & Lowell Railw., 2 Gray,

64
;
Same c. New Bedford Bridge, id. 339, 345.

" State r. Morris & P^ssex Railw,, 1 Dutcher (N. J.), 487
;

8. c. 3 Zab. 360
;

State V. Vermont Central Railw., 27 Vt. 103. See also Commonwealth v.

Nashua & Lowell Railw., 2 Gray, 64; Same v. New Bedford Bridge, id. 339;
Same v. Vt. & Mass. Railw., 4 Gray, 22; Gerring v. Barfield, IX L. T^. N. S.

270; 8. c. 16 C. B. N. S. 597.
" Ellis r. London & S. W. Railw., 2 H. & N. 424.
"

Higbee c. Camden & Amboy Railroad, 4 C. E. Green, N. J. Ch. 276.
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SECTION III.

Indictment for Offences against Railways.

Railway tickets chattels. Railway pass

subject offorgery.
Under the English statute, indictments for

obstructing railway carriages, or endan-

gering persons therein.

n. 4. Loss of railway ticket. Negotiability

of same.

n. 5. Right of street railways to unobstructed

track.

§ 227. 1. If one obtain a railway ticket from the company by
false pretence, and thus is enabled to travel upon the railway,

this is an offence for which an indictment will lie.^ And if such
* ticket be fraudulently taken it is larceny, although the ticket would

have been delivered up at the end of the journey .^ The forging of

a railway pass is an offence at common law, but the mere uttering

of it is no offence, unless some fraud was actually perpetrated.^
" A railway ticket is a valuable chattel, and an indictment for

obtaining it of one of the company's servants, by false pretences,

is sustainable, although it is to be given up at the end of the

journey ;
that does not prevent it, while of value to the holder, as

enabling him to travel gratis, from being a chattel, the stealing of

which, or obtaining by false pretence, and with intent to defraud

the company, is an offence." *

» 7 & 8 Geo. IV. ch. 29, § 53
; Reg. r. Boulton, 17 Law J. (]M. C.) 152

;
3

Cox, Cr, Ca. 576. On an indictment for conspiracy for the sale and transferring

of a railway ticket not transferable, it was held that the prisoners must be

acquitted, unless there was a previous concert between them to obtain the ticket

for the purpose of fraudulently using it. Regina v. Absolon, 1 F. & F. 498, per

WigMman, J.
*
Reg. V. Beecham, 5 Cox, Cr. Ca. 181.

3
Reg. tj. Boult, 2 Car. & K. 604.

*
Reg. r. Boulton, 2 Car. & K. 917, opinion of Parke, B., in Exch. Chamber.

The newspapers speak of a case in the Common Pleas, in Ohio, where it has re-

cently been decided that the loss of a railway ticket by a passenger falls upon the

purchaser,
— the ticket being negotiable by delivery, any one could ride upon it

who should produce and surrender it to the conductor
;
that the servants of the

company might lawfully eject any one from their cars who did not surrender, his

ticket to the conductor, although he had paid his fare and procured the ticket and

lost it. But that they would, in such case, be liable for breach of duty as com-

mon carriers, to make good all loss which occurred to the passenger, by detention

or otherwise, which is entirely at variance with the former portion of the decision.

We should conjecture that the former part of the decision may be correctly re-

ported, and that instead of the latter point the court may have held that the com-

*376
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2. Under the English statute, against doing
"
any thing to

obstruct any engine, or carriage, using any railway, or to en-

danger the safety of any person conveyed in the same," it is not

necessary to allege, or prove, that the railway was constructed, or

worked, under the powers of the act of parliament.^ It is enough
*to show that the respondent wilfully did the act complained

of, and that it was of a nature to endanger the safety of persons

upon the railway.^ And it is no defence in such case, that the

respondent did not intend to do any injury.* A person who throws

a stone at an engine, or carriage, using a railway, may be indicted,

under the latter clause of the section,* for doing an act to endanger
the safety of any person," &c.

pany are liable to refund the money after the ticket is recovered, not having been

used, or possibly that the passenger might be entitled to pass in the cars without

surrendering his ticket, in case of loss or mislaying the same, upon giving proper

indemnity, by the deposit of the money until the ticket should be surrendered.

In Keg. r. Fitch, 1 L. & C. C. C. 159, it was held that a turnpike toll-gate ticket

is a receipt for money.
'
Reg. V. Bowrlng, 10 Jur. 211. An interesting case, involving the right of

street railways to an unobstructed track, was recently decided in Massachusetts.

It was here held that the driver of a heavily loaded wagon on the highway hav-

ing one wheel in the track of a horse railway established by the legislature, and

moving at the usual rate of speed of such wagons, but slower than horse railway

cars usually move, is bound to turn off from the track at the request of the con-

ductor of a car owned by the proprietors of the horse railway, if there is room

to do so, although it is usual and much easier to drive such wagons with one

wheel in the railway track. And if, by not so turning off for several hundred

feet, he obstructs the passage of the car at its usual rate of speed, he is liable to

indictment under the statute, prohibiting the wilful and malicious obstruction of

the railway, even if he did not enter upon their track with the intention of ob-

structing the cars, and continued thereon without intending to obstruct them,

but merely for his own convenience. The court proceed upon the principle that

a franchise to construct, maintain, and use a horse railway over a highway au-

thorizes the grantees to drive their cars at the rate of speed used for vehicles

drawn by horses for carrying passengers, so far as this right can be enjoyed with-

out preventing other vehicles on the highway from moving at their usual rate pf

speed. Commonwealth v. Temple, 14 Gray, 69. But under the English statute

an intent to commit the act of obstruction was held necessary. Batting v. Bris-

tol & p:xeter Railw., 9 W. R. 271 ; s. c. 3 L. T. N. S. 665. And see Wilbrand

r. Eighth Avenue Railw., 8 Bosworth, 314; McCarty v. State, 37 Miss.

411.

Under the statute 3 and 4 Victoria, c. 97, § IS, one may be convicted of a

misdemeanor for obstructing the line of a railway, although the railway had not

yet been opened for passenger traffic, and no engine or car had yet been con-
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structed. Reg. v. Bradford, 8 Cox, C. C. 309. And see Roberts, v. Preston,

9 C. B. N. S. 208.

In an indictment for wilfully and maliciously obstructing a street railway com-

pany, in the use of its road, the actual enjoyment and use of the franchise by the

company will authorize the jury to find its location lawful, there being no evi-

dence to the contrary. And in such case it will not be necessary to show that the

defendant was requested to remove from the track, and refused to do so, if the

jury are satisfied from other evidence that the defendant's conduct, in obstructing
the cars, was wilfully malicious. Commonwealth v. Hicks, 7 Allen, 573.
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•CHAPTER XXXI.

TAXATION.

SECTION I.

Assessments upon Bailiqay Works, and upon Stock, or Shares.

Under Enqlish statiUet company assessed of a railway are not taxable sepatUnder English statutes company assessed

for net profits in each parish.

2. This may be increased by the traffic or by

smallness of repairs in the parish.

8. Depreciation of road by time to be taken

into account.

4. Mode of estimating yearly net profits.

6. Rule stated in several of the American

states.

6. lAobility to taxation on railway stock same

as other personal properly.

n. 16. Right of legislature to exempt company
or stockfirom taxation.

7. Railways not generally held liable to taxa-

ation as a fixture under general laws.

Subject further discussed.

8. Such erections as are necessary to the use

10

11

of a railway are not taxable separate

from the road.

9. But erections of mere convenience, for

profit, may be.

Or such as are without the limits of land

allowed to be taken compulsorily.

As to taxation, capital given as a bonus

is clearly capital.

12. Municipalities may tax real estate for

improvements.

13. Generally called taxation, not eminent

domain.

14. Recent case in New York.

n. 84. Power of courts to restrain excessive

taxation seems to be outgrown, except in

case of national stocks.

§ 228. 1. The assessment of railways, in England, to the poor's

rate, which is the chief parish rate there, is made upon the com-

pany, as an occupier of land, under the 43 Eliz., c. 2, which, hy
6 <fe 7 Will. IV, c. 96, is required to be assessed upon the " net

annual-value." ^ And by 8 & 4 Vict. c. 89, re-enacted from time

to time, the assessment is required to be " in respect of his ability,

derived from the profits
"

of such occupancy of land, or other

property.
• Under these statutes it was held, that a railway com-

pany was to be rated according to the value of the land, as in-

creased by the line of railway and buildings.^ And also that the

company were properly assessed, for what a lessee could * afford

to pay for the use of the railway, as net profits, after deducting all

• But the mere possession of running powers over a railway does not render the

company having such powers liable to pay rates on the line to the parish in which

it is situated. Reg. r. Midland liailw., 13 W. R. 202
;

8. c. 11 L. T. N. S. 808.

'
Reg. r. Glamorganshire Caiiai Co., 3 £1. & £1. 186.

•
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expenses of maintaining its operation.^ And further, that such

amount was to be distributed amongst the assessments of the

several parishes, not in proportion to the length of the railway,
but the actual earnings of each parish.*

2. And it makes iio difference that some portion of the earn-

ings
* of one parish may be received at other points.* It is not what

.
' Real property, which is at the time whollj anproductiTe and incapable of

being ustMi productively, has no annual value. Attomey-Greneral v. Sefton, 2

H. & C. 362. And a mill which is not worked on account of a depression in the

cotton trade is to be rated at its annual value only as a storehouse for the ma-

chinery' in it. Staley v. Castleton, o B. & S. 505.
*
Reg. V. The London & Southwestern Kailw., 2 Railw. C. 629

;
8. c. 1 Q. B.

558; Reg. v. Stockton & Darlington Railw., 8 L. T, N. S. 422. And where

certain lands had by the Paving Act been excepted from liability to rate under

the act, and afterwards part of the grounds so exempted were occupied by a rail-

way company for the purposes of their road, it was held that such part was still

exempt from the rate. Todd v. London & Southwestern Railw., 7 M. & G. 366.

Where the sessions had assessed a railway, not according to its value as used for

a railway, but according to the value of the adjoining lands, which was greater,

the order was quashed, notwithstanding it appeared that the railway had dis-

placed many buildings which had contributed largely to the rates. Reg. i*. Man-

chester, South J. & A. Railw., 15 Q. B. 395, n. See Waterloo Bridge Co. p.

Cull, 1 Ellis & Ellis, 213
;
5 Jur. N. S. 464

; s. c. in Exch. Cham. 1 Ellis &
Ellis, 245

;
5 Jur. N. S. 1288. By 21 and 22 Victoria, ch. 98, § 55, the occupier

of any land covered with water, or used only as a railway constructed under the

powers of any act of Parliament for public conveyance, is to be assessed to the

district rate at one fourth only of its net annual value, as ascertained at the last

poor rate. Under this provision it was held that a wet-dock was land covered

with water
;
and that a railway which had been constructed by a company in con-

nection with their docks, and joining a public railway and canal, under the pow-
ers of their private act, by which the company was bound to complete the railway
for the accommodation of the public on payment of tolls, was a railway within the

statute, although it was not constructed to carry passengers. Reg. v. Newport
Dock Co., 31 L. J. M. C. 266

; Newport Dock Co. v. Newport Board of Health,

2 Best & Smith, 708
;
ilidland Railw. v. Birmingham, 13 L. T. N. S. 404.

Where by agreement between two railway companies forming together a con-

tinuous line it was stipidated that each should be at liberty to convey such of

their passengers as had taken tickets for the entire distance over the line of the

other, paying for each such passenger a certain sum by way of toll to the latter

company, it was held that in estimating the gross receipts of one railway company
in respect of portions of their line running through different parishes, the com-

pany was at liberty to deduct such sums as had been paid over to the other com-

pany in pursuance of this agreement. Reg. v. St. Fancras, 3 B. & S. 810; s. c.

9 Jur. N. S. 1102.
*
Reg. r. Holme Reservoir, 10 W. R. 734. See also Great Eastern Railw. ».

Haughley, Law Rep. 1 Q. B. 666.
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is received in each parish, but what is earned there, "which may be

increased by there being more traffic there, or by the yearly out-

goings and expense there being less.*

3. The company have a right to have the depreciation of the

road by time taken into the account, to lessen the assessment.'^

And the cost of any particular portion of the road is not to be

taken into the account in determining the assessment, except so

far as it may conduce to the net earnings of that portion of the

railway.^

4. By the English practice the Quarter Sessions are the final

tribunal to estimate the yearly net profits of property so rated.

And in making the assessment of the net profits of a railway, it

was held they proceeded correctly in taking the gross receipts of

the company in respect to their own railway, and making the

following deductions :
—

1st. Interest on the capital invested in the movable stock of the

company.
2d. A percentage on the same capital, for tenant's profits and

profits of trade.

3d. A percentage on the same sum, for annual depreciation of

stock, beyond ordinary annual repairs.

4th. The actual annual expenses of the company.
6th. The fair annual value of stations and buildings, rated

separately from the railway.

6th. An annual sum per mile, for the renewal and reproduction

•
Hodges, 687

;
Rex v. Inhabitants of Barnes, 1 B. & Ad. 113

;
Rex v. Kings-

winford, 7 B. & C. 236. The assessment for the stations and buildings is a sepa-

rate assessment for the net rent of such buildings. See also London North-

western Railw. V. Cannock, 9 L. T. N. S. 325
; Reg. r. Stockton & Darlington

Railw., 8 L. T. N. S. 422. The person receiving the money is the one to pay
the tax on money received by railways for passenger traffic, under statute 5 & 6

Vict. ch. 79. Whert' trains were required to be run, at a fare of a penny a mile,

under the approval of the board of trade, and such fares were exempted from

taxation, it was held the exemption will not attach if the trains are run at the

same rate, but without the approval of the board of trade. Great Western Railw.

V. Attorney-General, Law Rep. 1 H. L. 1.

'
Rejr. V. London, Br. & South Coast Railw., 6 Railw. C. 440

;
8. c. 15 Q. B.

813
;
3 Eng. L. & Eq. 329.

*
Reg. r. Mile End Old Town, 10 Q. B. 208. The proper allowance for ten-

ant's profits and interest on profits is entirely a question of fact. Sheffield United

Gas Light Co. r. Sheffield, 4 Best & Smith, 135.
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of the rails, sleepers, &c., and that these were all the deductions

properly to be made.^
* 7th. But where one railway company, by contract with another

company, were to have the control of the trains and fares on the

latter line, and were to pay a sum of money, which should raise

their dividends upon their capital stock to three per cent, it was

held that the payment made by the former company should not be

•
Reg. V. Grand J. Railw., 4 Q. B. 18; Reg. ». Great Western RaUw., 6 Q.

B. 179
;
Same v. Same, 15 Q. B. 1085. In a recent case a company under an

act of Parliament constructed a reservoir to supply water to mills situate on cer-

tain streams. They were authorized to raise money on the security of rates to

be levied on the occupiers of such mills in proportion to the falls of water occu-

pied by them. The rates to be levied were limited by the act, and were appro-

priated : first, to the current and ordinary annual expenses of the works not

exceeding a certain sum
; secondly, to maintaining the reservoirs

; then, to pajnng
the interest on sums borrowed under that and a former act; next, in setting

apart a certain amount for a reserved fund
; next, in paying incidental cuiTent

expenses not covered by the sum first appropriated ;
and lastly, in adding the

surplus to a reserve fund. The whole of the funds received were exhausted

under the first three heads of appropriations. The water flowed from the reser-

voir into the natural course of the streams supplying the mills, nothing further

ha-sing to be done to it by the company after it had left the reservoir. Some of

the falls, in respect of which rates were payable, were situated within and some

without the parish. It was held that the company had a beneficial occupation
of the reservoir, in respect of which they were liable to be rated, and that, in

determining the ratable value, they were not entitled to deduct the amount paid
for interest on money borrowed

;
that the property was not exempted from rates

by reason of the appropriation of its revenues
;
and that the sums received on

account of falls situate without the parish should be taken into account as well as

others. Reg. v. Holme Reservoirs, 10 W. R. 734. See also Reg. v. Tyne Ln-

provement Commissioners, 6 L. T. N. S. 489 ;
Sheffield United Gas Light Co. v.

Sheffield, 4 B. & S. 135
;

s. c. 9 Jur. N. S. 623
;
Eastern Counties Railw. r.

Great Amwell, 11 W. R. 394
;

s. c. nom. Reg. r. Eastern Counties Railw., 4 B.

& S. 58; 8. c. 9 Jur. N. S. 1339. In the last case it was held that "terminal

charges" or deductions from the charges for carrying goods set apart as the

earnings of the staff and appliances at the station where the goods are delivered,

are to be considered as part of the general earnings of the line and not of the

stations, and must be included in calculating the gross earnings and expenses of

the line in a parish for the purpose of assessing the railway to the relief of the

poor in such parish. Where a branch railway is worked in connection with the

whole line, as an undistinguished part of it, the whole should be estimated to-

gether, and not the branch separately. Reg. v. Midland Railw., 15 Q. B. 313;

s. c. 6 Railw. C. 464-477. And see London & Northwestern Railw. v. Can-

nock, 9 L. T. N. S. 325
;
Great E. Railw. v. Haughley, Law Rep. 1 Q. B. 666

;

8. 0. 12 Jur. N. S. 696.
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taken into the account in estimating the ratable value of the latter

company.^^
* 8th. But a rent, or sum in nature of rent, paid for the occupa-

tion of a railway, is not necessarily a criterion of its ratable value.

The profits on a main line, derived by occupation of a branch, may
be taken into account in estimating the ratable value of the branch,

and the local profits only.^^

5. In many of the American states railways are made liable

to taxation as a part of the realty, including their whole line of

road.^2 But this is defined in the several statutes, and the

decisions will be of little force out of the state where made. But

a brief reference to some of the more prominent points is here

made.

In New York taxes are levied upon the value of the land and

the erections and fixtures thereon, irrespective of the considerations

whether the road is well or ill managed, or whether it is profitable

to the stockholders or otherwise. ^^

•"
Reg. V. Newmarket Railw., 3 El. & Bl. 94; s. c. 25 Eng. L. & Eq. 138.

But in Reg. v. Sherard, 33 L. J. M. C. 5, it was held that the sum paid by one

railway company to another for the use of a part of its station must be taken into

account in estimating the ratable profits of the latter company.
"

Rog. V. The Southeastern Railw., 25 Eng. L. & Eq. 176, See also Hodges
686-737, where some valuable suggestions are found in regard to the detail of

these assessments which we have not space to repeat here. And see State v.

Illinois Central Railw., 27 111. 64.

" In Indiana it is held that a railway company should be taxed for its road as

an entirety, including every thing in any way used by the company in running or

operating it. But the real estate owned by a railway company or held by it in

trust, and not used in running or operating the road, should be taxed in the

same manner as that owned by a private individual. Toledo & Wabash Railw.

p. Lafayette, 22 Ind. 262. And see Whitney p. Madison, 23 Ind. 331. See also

Delaware & Hudson Canal Co. p. Commonwealth, 43 Penn. St. 227.
"

Albany & Schenectady Railw. p. Osbom, 12 Barb. 223
; Albany & West

Stockbridge Railw. p. Canaan, 16 Barb. 244. Each tax district assesses that

portion of the road within its jurisdiction. People v. Supervisors of Niagara, 4

Hill, 20. In regard to taxation of railways it has been well said that tlic only

just basis for exercising it is that it be imposed upon profits. Paine p. Wright &
The Indianapolis & Bellefontaine Railw., 6 McLean, 395. See also People p.

Mayor of Brooklyn, 6 Barb. 209.

By a statute of New York, passed in 1857, the real estate of railway corpora-
tions is assessed " in the town or ward in which the same shall lie, in the same

manner as the real estate of individuals." And assessments on the personal estate

of railways shall be made by the assessors of the "town or ward in which their

principal office is situated," but the taxes thereon "
shall be divided and paid"

•882
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* The rule in Illinois seems to be much the same. The railway
is held liable to taxation as real estate, situated within the county

assessing the tax," and a tax upon an undivided portion
* of a

"to the collectors of the several towns, &c., through which the road shall pass,

in proportion, as near as may be, to the length of the track in such towns, &c.,

as compared with the whole length."

This seems to be putting assessments upon the real estate of railway com-

panies very much upon the basis of the English practice, except that tlie distri-

bution among the several towns of the assessment for personal estate is to be

made according to the length of track in each town
;
while in England the assess-

ment upon real estate includes the plant, or rolling stock of the road, as a mere

accessory to the profits, by which the road-bed and superstructure is rated. This

seems more simple and just than to attempt a separate estimate of each, and the

more recent decisions in this country certainly incline in that direction. Post,

§ 235, n. 21, 22, 23, 24.

"
Sangamon & Morgan Railw. r. County of Morgan, 14 111. 163

;
State v.

Illinois Central Railw., 27 111. 64; Mohawk & Hudson Railw. v. Clute, 4 Paige,

384. It has been held, that where the right to maintain actions in a county

depends upon residence, the company might maintain an action in that county
where their records were kept, and a large share of their business transacted,

notwithstanding they might have another office in a different county where the

residue of their business is done, and where the clerk and treasurer reside.

Androscoggin & Kennebec Railw. v. Stevens, 28 Maine, 434
;
Bristol v. Chicago

& Aurora Railw., 15 111. 436. See also Rhodes r. Salem Turnpike and Chelsea

Bridge Corporation, 98 Mass. 95.

In a recent case, in the Supreme Court of Vermont, Conn. & Pass. Rivers

Railw. V. Cooper, 30 Vt. 476, the question of the right of the plaintiffs to main-

tain an action in the county of Windsor (into which their road extended, but

where they had no office or place of business except their ordinary way stations) ,

on the ground of residence in that county, was discussed at very considerable

length by the counsel and the court, and the conclusion arrived at was :
—

That a railway company, for purposes of maintaining actions, or being taxed

for personalty, in the place of residence, must be regarded as having its situs at

some point upon its line (including branches) , and that this could not ordinarily

be extended beyond the place of its principal business office, at the point where

its chief operations, under its charter, had their centre. That this could not in

any view be extended to include merely way stations
;
and consequently the

plaintiffs cannot be regarded as having any residence in the county of Windsor.

This result is maintained, in the opinion of the court, to be the only conclusion to

be drawn from the decisions upon the subject ;
and to have the support of con-

venience, analog)', and general acquiescence, both in regard to legislation and

judicial construction. See People ex rel. Hudson River Railw. r. Peirce, 31

Barb. 138; Southwestern Railw. v. Paulk, 24 Ga. 356. In Garton p. Great

Western Railw., Ellis, Bl. & Ellis, 836, it was held, that although the railway

held half-yearly meetings at two points and elected half their board of directors

from those resident near each place, yet, as all the general business of the com-

pany was transacted at one of the places where the secretary resided, and where
*
383, 384



§ 228. ASSESSMENTS UPON RAILWAY WORKS, ETC. 383

railway lying in different counties, including its furniture, is not

legal. The personal property of the corporation is liable to taxa-

tion, if at all, at the residence of the owner, which, in such case,

is considered to be the place of their principal office of business.^*

The same rule seems to obtain in Rhode Island.^

orders were issued, that must be regarded as the only
"
principal office^' of the

company for the purpose of serving process under the English statute.

And in a late case in New Hampshire, it was held, that if a railway corpora-
tion is located In another state, and all its property is taxed in that state, to the

corporation, on the same valuation and at the same rate as the property of an

individual, a stockholder residing in this state is not liable to be taxed for his

stock in the road. Smith r. Exeter, 37 N. H. 556. This point was not raised

in the Pennsylvania cases cited infra, McKeen r. County of Northampton, and

Whitesell r. County of Northampton, 49 Penn. St. 619, 626. And see Conwell

V. Connersville, 15 Indiana, 150.

" Providence & Won-ester Railroad v. Wright, 2 Rhode Island, 459. See

also Louisville & Portland Canal Company v. Commonwealth, 7 B. Munroe,
160.

In a late case in the Supreme Court of Vermont (Thorpe v. The Rutland &
Burlington Railw., 27 Vt. 140), a doubt is expressed in regard to the entire

soundness of the principle of legislative exemptions of corporations from taxa-

tion. It may be sound, perhaps, .within certain limits, and so far as it can be

clearly shown to have formed an essential ingredient in the consideration which

induces the corporators to accept their charter, and undertake the offices thereby
created. If it were apparent, that without the exemption the conjpany would

not have accepted their charter, it might with great propriety be urged, that the

indispensable condition of its existence should be held inviolable, even by the

legislature.

And it is possible to attach some such importance to exemptions from special

taxation. By this we do not mean a tax imposed upon the stock or property of

a particular company, but upon a class of corporations, by themselves, as upon
banks, or railways, which it is conceded may be taxed, as a class, to the limit of

exhausting all their profits, and thus virtually, although indirectly, causing their

destruction. An exemption from this kind of taxation, or, in other words, a pro-

vision in the charter of a corporation, that all taxes levied upon it sfiall be in

common with the same amount of property of other ])ersons thoughout the state,

would <?ertainly be just, and ought to be held binding upon future legislatures,

and could fonn no unreasonable abridgment of the state sovereignty.

It is this kind of exemption which the United States Supreme Court at first

claimed, in regard to the agencies of the national government, as an indispensa-

ble quality of the paramount sovereignty accorded to that government within

its appropriate sphere. McCulloch v. The State of Maryland, 4 Wheaton, 816.

Ch. J. Marshall says expressly, in concluding the opinion in that ca»e, that

the limitation there imposed upon the power of the States to tax the Hank of

the United States,
" does not extend to a tax paid by the real ])ropcrty of the

bank, in common with the other real property within the State, nor to a tax
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* In some of the states the capital stock of a corporation is tax-

able to the company in the town where it keeps its principal

business office.^®

imposed on the interest which the citizens of Maryland may hold In this insti-

tution, in common with other property of the same description throughout the

State."

Under this exception it was supposed that shareholders in the United States

Bank were liable to taxation by the several States in common with other bank-

stock owners. But it has been since held, that the* owners of United States

government stock were not liable to State taxation upon that stock. Weston

V. The City of Charleston, 2 Peters, 449.

The distinction, however, between a special tax upon a corporation, its prop-

erty, or even its capital, and a tax upon the income of shareholders derived

from the stock, is a broad and obvious one, and would seem to mark the limit

of exemptions of the property of corporations from taxation, without undue

abridgment of legislative authority and of the essential elements of state sov-

ereignty. But the cases already referred to show, that the right of legislative

exemption has been carried further, in some cases, and such seem to be the

decisions of the national tribunal, in the last resort. Gordon v. The Appeal Tax

Court, 3 How. 133.

It would appear to be a very obvious necessity of the state, as well as of the

national sovereignty, that the right to levy a tax upon income should exist, and

remain perpetual and inviolable. Hence upon principle, it would seem, that

the opinion of Thompson, J., in Weston r. The City of Charleston, in which he

maintained, that the tax upon the income of the owner of United States stocks,

was valid, and constitutional, and that of Catron, J., in State Bank of Ohio v.

Knoop, sustained by the decisions of the State courts, then under consideration,

and the opinion of Parker, Chief Justice, in Brewster v. Hough, 10 N. H. 138,

maintaining the want of power, in a state legislature, to grant a perpetual

exemption from taxation, was the sounder view of the law. And as we have

elsewhere said, we should not be surprised to find hereafter this whole subject

of the right of a state legislature, to exempt corporations, by their charter, from

taxation, brought in question, or, at all events, limited to exemption from sp>ecial

taxation. But the law, at present, is probably otherwise.

It seems, too, that upon principle, an exemption of this character is not an

" Mohawk & Hudson Railw. v. Clute, 4 Paige, 384. Where a question

arises in which of two or more jurisdictions a party is taxable, he wiTl be al-

lowed to maintain a bill of interpleader against them, to determine the question.

Thompson ». Ebetts, 1 Hopkins, Ch. 272. See also Bank of Utica r. Utica,

4 Paige, 399. The dividends of passenger railway companies are liable to city

taxes. Railw. Company v. Philadelphia, 49 Penn. St. 251. And in Cornwell r.

Town of Connersville, 15 Ind. 150, it was held that a corporation can be taxed,

in the place where such corporation is located, only upon its corporate property

as distinguished from the interests of the several stockholders, which were tax-

able in those places where they respectively resided. And see McKeen v. County
of Northampton, 49 Penn. St. 519

;
Whitesell v. Same, ib. 626.

*385
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6. * But the owners of stock in railway companies are liable

to taxation upon it, without reference to any tax imposed upon
the company. And upon this ground it was decided that the

company were not liable to taxation upon the track, or stations,

unless specially so provided by statute, because this would be

virtually double taxation. ^^ The owner of stock is liable to * tax-

ation, whether the corporation be in the state of his residence or

not, and even where it is taxed in another state.^^ And where one

essential franchise of the corporation, and is therefore necessarily temporary in

its nature, as much so as the grant of a power to regulate its own police, which

could confessedly, at any time, be resumed by the State. Our views in regard

to the distinction between the essential franchises of a corporation, and those

which are merely incidental, the former of which are inviolable, even by act of

legislation, and the latter merely temporary', and necessarily subject to the will

of the legislature, are sufficiently explained in the opinion, in Thorpe v. The

Rutland & Burlington Railw., post, § 232. In New Jersey, it has been held

that a legislative grant of corporate franchises, privileges, and immunities must

be construed in strict accordance with the objects and purposes intended. Any
right, power, or privilege not expressly granted or necessarily implied, is under-

stood to be excluded. If a corporation, created for a specific purpose and

exempted from taxation, invest funds in property to be used for speculation for

a direct profit, and not for the specific purposes contemplated by their charter

and the objects promised by the corporators, such property, real or personal,

is liable to taxation, although the ultimate appropriation of such profits may be

to the object specified. The means employed must be consistent with and

necessary* to the attainment of the proposed object. State v. City of Eliza-

beth, 4 Dutcher, 103. See State Treasurer v. Somerville & Eastern Railw.,

4 Dutcher, 21.

"
Bangor & Piscataqua Railw. r. Harris, 21 Maine, 533. But in Cumber-

land Marine Railw. Co. e. Portland, 37 Maine, 444, this case is said to have

been decided contrary to Rev. Stat. 1838, which expressly makes "
improved

lands taxable,'' sed qucere. And in other states it is held, the state may law-

fully tax both the stock and the road, as a fixture, or tax one when the other is

exempted, by parity of reason. But see cases under note (18), which seem to

take a different view. Illinois Central liallw. v. County of McLean, 17 111. 291,

296; Philadelphia, Wilmington, & Baltimore liailw. v. Bayless, 2 Gill, 355. In

McKeen r. County of Northampton, 49 Penn. St. 519, it is held, that the taxing

power, resting upon the mutual duties between State and citizen of protection

and support, and extending over all the persons lawfully within the territory,

and all the property that either followed such persons, or fell locally within the

territorial limits of the State, was rightfully exercised over manufacturing stock

owned by a citizen of Pennsylvania, though the corporation was a foreign one.

And see also Whitesell v. County of Northampton, 49 Penn. St. 526
;
Comwell

c. Connersville, 15 Ind. 150.

•' State r. Branin, 3 Zabriskic, 484 ; EisUm Bridge c. Northampton, 9 Penn.

St. 415
;
State r. Bently, 3 Zabriskie, 532

;
State r. Danser, id. 552

;
Great Bar-

VOL. u. 25 •
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becomes himself the lessee of the works of a company, and is

liable to taxation upon its property, in the place of his residence,

he is also liable to be taxed, in the same place, for the stock he

owns in the same company.
^^ Where a railway is required to pay

into the state treasury a certain sum annually, from its
"
income,"

this is to be understood as its net income of that year, and where,
in any year the net income is not sufficient to pay that sum, the

company are not obliged to make up the deficiency, from the

excess of other years.^

7. Under the general laws of different states, by which real

estate is made liable to taxation, railways have not generally been

held liable to taxation as a fixture, its stock being liable in the

hands of the shareholders. But there are some exceptions to this

practice. It has been held,^ that it is competent for the legisla-

ture, by general law, to require all corporations organized in the

state, to pay the state treasurer a tax upon the market value of

their capital stock, above the value of their real estate and

machinery taxable in the towns or cities where located. But

such tax to the corporation will not exempt the shareholders from

taxation on the amount of stock owned by them, as personal

property held and owned by themselves personally .22 But a street

railway corporation is not taxable either upon general principles

or under the Massachusetts statute, for horses and other personal

property owned and used in the prosecution of its business, such

property representing the capital of the corporation.^

8. In Pennsylvania, in Lehigh Navigation Co. v. Northampton

rington V. Berkshire County, 16 Pick. 572. But see Gordon v. Baltimore, 5 Gill,

231, 236, and 12 Gill & J. 117. And in such cases the value of the real estate

of the corporation is not to be deducted in estimating the value of the stock

for which the owner is taxable in the place of his residence. Dwight v. Boston,

12 Allen, 316.
»» Stein ». Mobile, 24 Ala. 591

;
Providence Bank v. Billings, 4 Pet. (U. S.)

614
;
State v. Tunis, 3 Zabriskie, 546. In this case it is held, the shareholder is

liable to taxation upon his shares, according to their fair market value, and not

at the nominal par value.

"
Opinion of the judges in the matter of the Western Railw., 5 Met. 596.

" Commonwealth v. Lowell Gas Light Co., 12 Allen, 75. Same v. Hamilton

Manuf. Co., id. 298.

"
Bridgeport v. Bishop, 33 Conn. 187.

*3 Middlesex Railw. r. Charlestown, 8 Allen, 330. A railway company is not

taxable for the land embraced in its location, under Mass. Statutes, 1855, ch.

240. Charlestown v. Mid. Co., 1 Allen, 199.
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County,^ it was lield, that the toll-houses and offices of a canal

company, are such a necessary incident of the corporation and its

functions, that they cannot be assessed and taxed as separate real

estate. And in a later case,'* it was held, that such property as

is appurtenant and indispensable to the construction and opera-

tion of a railway, as water-stations and depots, and probably offices,

and oil-houses, and car and engine-houses, and all such erections

as may fairly be regarded as necessary to the * convenient use of

the road, are to be held exempt from taxation, as forming a part

of the incorporeal estate of the corporation.'^

9. But it was also said in this last case,^ that those erections,

which are only indispensable to the making of profits, such as

warehouses, coal-lots, coal-shutes, machine-shops, wood-yards, and

what does not form part of the road, are liable to taxation.

10. In a recent case in Vermont'® it was held, that where the

charter of a railway exempted its property perpetually from tax-

ation, this did not extend to lands and tenements which the com-

pany had acquired for convenience and which were without the

limits of the six rods, which, by their charter, they were allowed

to take compulsorily, and were in the occupancy of tenants or

employees of the company.^
11. Where a railway company by the express provisions of its

charter are liable to a defined tax upon all its capital paid in, and

upon all its loans for the purpose of constructing the road, it was

held that $300,000 of the capital stock which was given as a bonus

• 8 Watts & Serg. 334.
** Railroad v. Berks County, d vice versa, 6 Penn. St. 70

;
8. c. 2 Am. Railw.

C. 306.
* See Carbon Iron Co. r. Carbon County, 89 Penn. St. 251.
'^ Railroad v. Berks County, siipra.
« Vermont Central Railw. r. Burlington, 28 Vt. 193.

*• And in Carbon Iron Co. v. Carbon County, 39 Penn. St. 251, it was held

that corporations are not exempt from taxation as such, but only the public

works held by them as public works, with the necessarj' appurtenances. Lands

held by corporations for private purposes are taxable as the lands of individuals

are, unless expressly exemptt>d. The tax for State purposes, payable at the

auditor-general's office, is a tax for the corporate franchises, and is not intended

as an exemption from ordinary taxation. lb. In Jefferson, &c. Bank v. Skelly,

1 Black (U. S.), 436, it is held by the Supreme Court of the United SUtes that

a state is not to be deemed to have abridged or surrendered the right of taxation

of a corporation, unless such abridgment or surrender be expressed in the charter

in terms too clear for mistake.

•888



388 TAXATION. CH. XXXT.

to the original purchasers of the road of the state, $183,000 dis-

count, or loss, on the sale of the bonds of the company, and near

half a million dollars of the bonds of the company exchanged
for the bonds of another company, but which had never been

used by the company, were all liable to taxation. The first, as

forming a portion of the capital stock of the company, and on the

ground that it made no difference that the money had never been

actually paid in, since the shares had been given out upon consid-

eration, and were thus beyond the control of * the company, and

entitled to the profits of the company as such, like any other

portion of the capital stock. The second, upon the ground
that the bonds issued showed the amount of the loan. The third,

upon the ground that such an exchange of bonds must be consid-

ered as a loan to the company.^
12. The power of municipal corporations to make special

assessments upon abutters for the purpose of improving tlie streets,

where such estates are peculiarly and specially benefited, and

where the burden is professedly apportioned according to benefit,

is most unquestionable.^^

13. Tliis question has been a good deal discussed in the different

states within the last few years. The principal point of difference

has been to determine where taxation ends, and the tenure by the

right of eminent domain begins. Since the decision of the case of

The People v. The Mayor of Brooklyn,^ the courts seem very

composedly to have sunk down into the quiet conviction that it is

all nothing but taxation, and that where the municipal authorities

assess the land to its full value for the purpose of assumed improve-

ments, more or less remote from the land, and without regard to

the extent of the ratio of equalization, it is still nothing but

taxation.^

14. The question is very carefully considered by Sawyer, J., in

the last case, and the authorities carefully collected and arranged.

As the full discussion of the question hardly comports with our

plan, we must content ourselves with a mere reference to some of

the leading cases upon the point.^

*"
People V. Michigan Southern & Northern Indiana Railw., 4 Mich. 398.

3> HiU r. Higdon, 6 Ohio St. 243.
3« 4 N. Y. 420.

"^
Emery©. San Francisco Gas Co., 28 Cal. 345, and cases cited by the court.

•* The doctrine above stated is more or less directly afilirmed in Brewster v.

389
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SECTION II.

Legislative Exemption from Taxation,

1. General nature ofsuch exemption stated.

2. General exemption from taxation includes

stock.

8. Qualijications of the general rule.

4. Exemption of the capital stock includes all

property ofthe compamji neeeiaani to its

butine$$.

5. Exemption, with erception, includes all

modes of taxation but that one.

Union of companies where some are ex-

emptedfrom taxation and some not.

7. Construction ofa qualified exemptionfrom
taxation.

8. Such exemptions declared unconstitutional.

9. Where nulwag works are taxed indirectly

they cannot be taxed directly also.

6

10. Qualified exemptions hdd valid and in-

violable.

11. Exemptionsfrom taxation should be held

temporary, where they will bear that

eonttruction.

12. Land taken by right of eminent domain

exempt.

18. The distinction between public and private

business corporations.

14. The distinction between structures within

and without the road-grant clearly in-

valid.

15. PtMic corporations, as to properly used

for public purposes, exempt from taxa-

tion.

§ 229. 1. The grounds of exemption from taxation in regard to

property seem to be of tliree kinds, more or less identical, perhaps,

Syracuse, 19 N. Y. 116, 118; N. I. Railw. Co. r. Connelly, 10 Ohio N. S. 162;

Municipality No. 2 v. White, 9 Lou. Ann. 452
; Mayor of Baltimore v. Green

Mount Cemetery Co., 7 Md. 636
;
Nichols v. Bridgeport, 23 Conn. 206

;
State

t. City of Newark, 3 Dutcher, 191. And in the case of Dorgan v. City of Boston,

12 Allen, 223, the court seem to have considered that an express constitutional

provision that all taxes and assessments shall be equal and proportional, will not

operate to limit the power of the legislature in regard to assessments of this

character.

The truth seems to be, however unwelcome it may sound, in a distinct an-

nouncement, that the love of improvement and the consequent necessity of

taxation, have outgrown the power and control of the courts in the country,

except, perhaps, in regard to the national stocks, which have a kind of charmed

exemption by reason of the popular sacredness of the cause in which they

originated, and, in consequence of such result, nothing remains but to find the

best reasons we can for unlimited and absolutely destructive taxation, since that

is a necessity which no human power can resist, provided only that it be imposed
with reasonable wisdom and discretion.

It is not a little painful to reflect upon the possible results of such an overgrown
and imperious power of taxation. But it rests upon the same foundation that

all power now rests upon,
— an unreasoning public opinion that will brook no

contradiction or delay, and which, as it was never reasoned up, cannot of course

be reasoned down. We trust a time may come when this iever will abate, but

we can scarcely expect it in the present generation.
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in principle. Ist. Where property is conveyed directly by the

state, upon the express condition that it shall be for ever afterwards

exempt from all taxation. In this case the exemption tends di-

rectly to enhance the price of the thing, and there is a most obvious

equity in maintaining the perpetual obligation and *
inviolability of

the condition. Of this character was the exemption claimed and

sustained in the case of The State of New Jersey v. Wilson,^ and

distinctly recognized in many subsequent cases, which more prop-

erly apply to other general divisions of the subject. 2d. It is held

in a considerable number of cases in the United States Supreme

Court,^ that where a corporation is chartered by the state legisla-

ture, not only its property but its capital in the hands of share-

holders may by an express grant be perpetually exempted from

taxation. 1. When a distinct bonus or price is paid to the state

for the charter, including the exemption ; and 2. Even when no

such specific price is paid, the exemption may be sustained upon
the mere ground of the company assuming to perform certain

public duties. Tliis doctrine is distinctly held in Gordon v. The

Appeal Tax Court, and in The State Bank v. Knoop, and in the

Ohio Life Insurance Company v. Debolt.^ The cases in the several

states where this rule is recognized are numerous, but as the bind-

ing force and inviolability of this exemption depends upon the

applicability of that provision in the United States Constitution

prohibiting the state legislatures from passing any law impairing

the obligation of contracts, the only authoritative exposition of the

subject must be sought in the ultimate decision of the national

tribunals. For unless we adopt this view there is of course no

path open to any thing approacliing uniformity of decision upon a

subject of such vital importance. We shall, therefore, only refer

to such decisions of the state courts as propose to limit or qualify

the doctrine.

2. The cases in the United States Supreme Court regard a gen-

eral exemption of the property of a corporation from taxation as

exempting its stock in the hands of the stockholders.*

3. But some of the state courts have construed such general

exemption as not extending to property of the corporation, which

» 7 Cranch, 164. See also Fletcher v. Peck, 6 Cranch, 87.

» 3 Howard, 133
;
16 Howard, 386

;
Id. 416

; Jefferson, &c., Bankr. Skelley,

1 Black (U. S.), 436.
=» Gordon v. The Appeal Tax Court, 3 Howard, 133.

*391
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was a mere convenience in the conduct of their business, but not

essential.^ And it has been held in some cases that a general
*
exemption of a railway from taxation does not extend to the holder

of their bonds.* And where a corporation is made liable to a

specific tax whenever their net profits shall reach a certain point,

and exempted from all other taxes, this is a present exemption
from all other modes of taxation except that specified, and that

only attaches when the condition occurs.® A general exemption
of the property of a corporation from taxation, but making the

stock liable to taxation in the hands of stockholders, will exempt
its surplus funds and its real estate from taxation.'^

4. Exemption of the capital stock has been held to exempt prop-

erty of the company necessary to carry on the business.®

5. In State v. Berry ,^ it is held, that where the charter of a rail-

way was subjected in terms to certain specified taxation, with a

general exemption
" from all further or other tax or imposts,"

that this exempted the company perpetually from all other taxa-

tion, and this is the doctrine laid down by the majority of the

United States Supreme Court, in State Bank v. Knoop.^"
6. And where a corporation, enjoying an exemption from taxa-

tion, is united with other corporations not having such exemption

by a legislative act of consolidation ; this does not extend the

exemption beyond the first corporation, and the property of the other

corporations, being the road of a railway, is still liable to taxation."

• State V. Mansfield, 3 New Jersey, 610
;

Gardner r. State, 1 id. 557
;

Worcester r. Western Railw., 4. Met. 564
; Mceting-House Society in Lowell v.

Lowell, 1 Met. 688
; Lehigh Co. v. Northampton, 8 W. & S. 334 ;

Rome Rail-

way V. Rome, 14 Ga. 275; Railway r. Berks Co., 6 Penn. St. 70; Carbon Iron

Co. r. Carbon County, 39 Penn. St. 251 ; Lackawanna Iron Co. c. Luzerne

County, 42 Penn. St. 424. But see Neustadt v. Illinois Central Railw., 31

Illinois. 484, where the principle of exemption is carried further than the state

courts have generally been willing to extend it, though not probably further than

the case required.
» State V. Branin, 3 Zab. 484. But see State r. Ross, id. 517.
• Sute r. Minton, 3 Zab. 529. ' State v. Tunis, 3 Zab. 646.
" The Rome Railw. r. Rome, 14 Ga. 275.
• 2 Harrison, 80

;
New York & Erie Railw. r. Sabin, 26 Penn. St. 242, where

the exemption is implied from the company being subjected to taxes in a specific

mode. And the same point is maintained in the subsequent case of Iron City
Bank v. Pittsburg, 37 Penn. St. 340.

'» 16 Howard, 386.
"

Philadelphia & Wil. Railw. p. The State of Maryland, 10 How. 376. See

also Baltimore v. Bal. & Ohio Railw., 6 Gill, 288.
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*
7. And where a statute provided that the shares of the capital

stock of a certain railway should be exempt from taxation,
" ex-

cept that portion of the permanent and fixed works of the company
within the state of Maryland," and that, in regard to that section,

no greater tax should be at any time levied than in proportion to

the general taxes throughout the state at the same time ;
it was

held, that such portion of the fixed works of the company as was

within the state of Maryland remained subject to general taxation

for state and county taxes.^'^

8. In a very recent and important case, Pennsylvania Canal

Commissioners v. The Pennsylvania Railway Company,^^ where

the cases are very extensively and thoroughly examined by Lewis,

Ch. J., the following propositions are maintained in tlie decision :
—

1. A state legislature, in the absence of any express constitu-

tional authority, has no power to sell, surrender, alienate, or

abridge any of the rights of sovereignty, such as the right of taxa-

tion, so as to bind future legislatures ;
and any contract to that

effect is void.

2. So much of the act of the legislature of Pennsylvania, author-

izing the sale of the Main Line of the Public Improvements of that

state, as provides, that if the Pennsylvania Railway Company shall

become the purchaser, they shall pay, in addition to the purchase-

money at which the Main Line may be struck down, the sum of

$1,500,000, in consideration whereof the said railway company and

the Harrisburg Railway Company shall be discharged by tlie Com-

monwealth "/or ever from the payment of all tonnage taxes, and

all other taxes whatever,"
"
except for school, city, county,

borough, and township taxes," is
* declared unconstitutional and

void ;
and an injunction was granted to prevent the same forming

part of the terms of the sale.

9. Where a railway in another state is allowed, by act of the

"
Philadelphia, Wilm., & Bait. Railw. r. Bayless, 2 Gill, 355.

" 5 Law Reg. 623. The cases chiefly relied upon by the court, in this case, as

having established a similar doctrine in other States, are those in Ohio, which

were reversed by the Supreme Court of the United States. They are the follow-

ing : State Bank v. Knoop, 16 How. 386
;
Ohio Life Ins. Co. v. Debolt, 16 How.

426
;
8. C. 1 Ohio N. S. 563. The same principle is maintained in Bank of Toledo

e. City of Toledo, 1 Ohio N. S. 623, and in Mechanics' & Traders' Bank v. Debolt,

id. 591
;

8. c. reversed in U. S. Supreme Court, in error, 18 How. 380. Same

V. Thomas, id. 386
;
The Milan & Rut. Plank-Road Co. v. Husted, 3 Ohio N. S.

678
;
Norwalk Plank-Road v. Same, id. 586

; Dodge o. Woolsey, 18 How. 331.
*
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legislature, to locate part of its road in the State of Pennsylvania,

on condition of paying to the state a certain sum annually, and

also a corporation tax on so much of its capital stock as should

be equal to the cost of construction of that portion of the road and

its appurtenances within the state ; and the expense of machine

shops, foundries, passenger and freight houses, wljich where used

to carry on the business of the company had been charged to the

cost of construction, it was held they were not subject to assess-

ment and taxation for state and county purposes.^*

10. In a recent case before the United States Circuit Court in

Ohio, it is held, that a state law wliich declares " that a bank shall

pay a tax of six per cent upon its dividends, after deducting accus-

tomed expenses and losses, in lieu of all taxation whatever," is a

contract the obligation of which the legislature cannot impair.^^

11. It is unquestionable that tlie legislature may, in the charter

of a corporation, fix the rate of taxation for the time being, and

subsequently repeal the provision, and subject the company to a

higher rate of taxation ; and unless exclusive terms are used in

regard to a provision limiting the rate of taxation, it will be regard-

ed as temporary.^^
* 12. There is one class of exemptions from taxation prevailing

" New York & Erie Railw. v. Sabin, 26 Penn. St. 242. But the principle

of this case would seem to be somewhat brought into question by the late case

of Lackawanna Iron Co. v. Luzerne County, 42 Penn. St. 424, though the two

decisions are not, strictly speaking, irreconcilable. It is here declared that the

houses, lands, and other property of a corporation hold for its private purposes,
are not exempt from taxation because purchased with its capital stock upon which

it is obliged to pay a tax to the Commonwealth, unless specially cxempU^d in the

charter. The court admit that the public works of a corporation, used as such,

with their necessary appurtenances, are exempt from taxation ; but declare that

all other property, real and personal, held by them, is liable to assessment and

taxation for customary purposes, in the same manner as if held by individuals.

Lackawanna Iron Co. v. Luzerne County, 42 Penn. St. 424.
"
Woolsey r. Dodge, 6 McLean, 142. This decision is based upon those of

the Supreme Court of the United States upon the same subject, and that those

decisions are of binding authority upon all other tribunals in the republic. But

the rule will not apply where the exemption from taxation is created in the char-

ter of corporations subject to future amendments or n>peal by the legislature.

In siich cases the legislature may repeal or modify the exemption from taxations.

Commonwealth c. Fayette County Railway, 55 Penn. St. 452.
»• Ohio Trust Company r. Debolt, Ifi How. (U. S.) 416 ; Easton Bank ».

Commonwealth, 10 Penn. St. 442 ; Christ Church v. Philadelphia, 24 Howard (U.

S.), 300. In Eversfield v. Mid-Sussex Railw., 3 De G. & J. 286; 8. c. 5 Jur.
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in some of tho states which operates rather unjustly in some

cases and unequally in others. We refer to the exemption of such

property from taxation as the legislature have appropriated to

public use under the right of eminent domain. This will include

town-houses, school-houses, and probably land and buildings ap-

propriated to the use of supplying water to the inhabitants of

towns and cities, and some others of a similar character.^"

13. And the same rule has been extended to a private railway

corporation ;

^^
but, as it seems to us, without sufficiently regarding

the distinction, in this respect, between a public municipal cor-

poration, all of whose objects and purposes are public, and wholly
detached from all considerations of profit or business, and a merely
business corporation, whose leading purpose is to derive profit

from the use of land and erections thereon. In the former case it

might well be said there was no more propriety in levying a tax

upon the property of the corporation than upon that of a cliaritable

or religious corporation, like a school or hospital or church
; but

in the latter case there seems to be no more reason to exempt
the property of a business corporation, like a railway, from tax-

ation, because it is allowed to be taken under the right of

eminent domain, than if it were acquired by purchase in the ordi-

nary mode.

14. And the distinction which is made in the case of railways

between structures within the limits of the road-grant and those

outside of those limits, altliough equally important for the business

of the company, shows that the exemption stands on no sound

principle. For if «o it would scarcely be necessary to hold that a

car house or a passenger station, so far as situated within the

limits of the road-grant, was exempt from taxation, but if * situated

without they would not be, thus necessitating the division of the

same building, when used for the same purposes.
^^

15. The proper distinction seems to be, that such public corpo-
rations as exist exclusively for public purposes, and not for business

N. S. 776, it was held by the Lords Justices, in the Court of Chancery Appeal,
that acts of Parliament authorizing the construction of public undertakings are to

be construed strictly, with reference to the rights of those who are authorized

to make them.
"

Wayland v. County Commissioners of Middlesex, 4 Gray, 500.
'" Worcester r. The Western Railw. Corporation, 4 Met. 564

;
Boston & Maine

Railw. V. Cambridge, 8 Cush. 237.
•
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purposes of profit and gain, are exempt from taxation upon such

property both real and personal as is fairly necessary for carrying

forward their business. But such property as is owned by such

corporations and applied to ordinary business purposes is uut tlius

exempt.**

SECTION III.

Rights of Towns and Counties to subscribe for Railway Stock.

1 . SutA subscriptions held valid i/authorized

by legislature. Extent of legislative

omnipotetux discussed.

2. Such subscriptions, in another state or

province, held valid.

3. Lateral railway acts in Pennsylvania con-

stitutional.

4. and n. 2. Some courts and judges have

dissented/rom the general view.

6. Such acts have received a very strict con-

struction.

n. 1. Cases reviewed.

6. Railways passing through must be regarded

as leading to a city.

7. The national tribunals may enforce their

judgments against municipalities by

mandamus.

§ 230. 1. It has been considered that a railway is so far in the

nature of an improved highway, that the legislature may empower
towns and counties to subscribe for stock in such companies whose

roads pass through such towns or counties, and even where they

tend to increase the business of roads which do pass through any

portion of the territory of such towns or counties.* * And subscrip-

'•
Meeting-IIouse in Lowell r. Lowell, 1 Met. 538.

* Louisville & Nashville Kailw. v. Davidson Co. Ct., 1 Sneed, 637
;
Slack v.

Maysville & Lcxinj^ton Railw., 13 B. Monr. 1, 26
;
Goddin v. Crump, 8 Leigh,

120
;
Penn r. McWilliams, 1 Jones, 61

;
Shaw r. Dennis, 5 Gilman, 405

; Cincin.,

Wilming., & Zanesv. Kailw. v. Comm. of CI. County, 1 Ohio N. S. 77
; People v.

Mayor of Brooklyn, 4 N. Y. 419; Steubenville & Indiana Railw. v. Tr. of

North Township, 1 Ohio N. S. 105
; Sharpless v. The Mayor of Philadelphia, 21

Penn. St. 147
;
Moers r. The City of Reading, 21 Penn, St. 188 ; Bridgeport ».

The Housatonic Railw., 15 Conn. 475; lutein v. The City of Mobile, 24 Ala.

591; Covington & I^xington Railw. v. Kenton Co. Ct., 12 B. Monr. 144;

Cass V. Dillon, 2 Ohio N. S. C07 ; Talbot v. Dent, 9 B, Monr. 626
;
Nichol v. Nash-

ville, 9 Humph. 252; Ryder r. The Alton & Sangamon Railw., 13 111. 616;

Justices of Clk. Co. Ct. v. P., W. & K. River Turnpike Co., 11 B. Monr. 146;

New O., Op., & G. W. Railw. v. Succession of John McDonough, 8 Louis. Ann.

341; Strickland e. Mississippi Railw., cited in 21 Miss. 209; Dubuque Co. v.

Dubuque & Pacific Railw., 4 Green, 1. But this case is overruled in Stokes ei

at. V. The County of Scott, 10 Iowa, 166, and in State of Iowa r. The County of

Wapello, 13 Iowa, 388. It is not now important to discuss the principle of

these conflicting decisions, since the tide of judicial opinion is almost all in one
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tions made by towns or cities, to the stock of railways, without any

special *act of legislation, have been held valid if confirmed by

subsequent legislative sanction.^

direction and not in concurrence with the latter determination. For ourselves,

we are free to confess that we never could comprehend the basis upon which so

*
Bridgeport v. Housatonic Railw., 15 Conn. 475, The decisions in the sev-

eral States seem all to have been in favor of the power of the legislature to build

railways, at the public expense, of which there is perhaps no great question, for

it seems to be a species of internal improvement, or intercommunication, which

is, in a measure, indispensable to public interests, and public functions, in many
ways.

The right, too, of the United States to do, or to aid in doing, the same, for

purposes of convej-ing the mails, the army and its material, and for other public

purposes, seems now to be almost universally conceded.

But, in regard to the power of the legislature to empower municipal corpora-
tions to subscribe for railway stock, there has been more controversy. The dis-

senting opinions of some of the judges, upon this question, where the majority of

the court have maintained the validity of such subscriptions, would appear to

have the advantage of the argument, especially where it has been attempted to

impose a burden upon municipal corporations for the erection of railways beyond

their_ territorial limits, although incidentally affecting their pecuniarj- interests,

by way of business. The fallacy in the argument by which the leading opinions
have been attempted to be maintained, if there be any, seems to consist in

assuming that corporate interests of municipal corporations extend to every thing

affecting their general wealth and business prosperity. Whereas, in truth, we
are compelled to limit such interests at a point far short of this. Everj' thing
which is practically indispensable to the security of life and property, or to the

successful pursuit of business, and to the furtherance of public improvement and

enterprise, and which is strictly within the territorial limits of the corporation, is,

undoubtedly, to be fairly regarded as of municipal interest and concern.

But when we go beyond this, and include every improvement and public en-

terprise which centres in such municipality, there seems to be serious difficulty

in fixing any just limits to the public burden which such corporations shall im-

pose upon its members by the consent of the legislature, which is ordinarily no

sure barrier against unjust taxation for the fostering and support of public works,

in which the majority of the citizens of a district or State may already be em-

barked. These and similar considerations have with us created such distrust of

the justice and legality of these municipal subscriptions for railway stock, that, if

the question were altogether new, we should entertain great doubts and serious

hesitation in regard to the practice coming appropriately within the range of

municipal powers and duties. It seems to us, that if these public works require

public patronage, it would more appropriately come from the State than from the

municipalities, which are created for limited purposes, and with no appropriate
facilities for the management of pecuniary investments in such extended enter-

prises. But the weight of authority is all in one direction, and it is now too late

•398
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These questions seem now to be placed completely at rest, as

far as the validity of the statutes of state legislatures authorizing

many able jurists in this countrj' have professed to perceive clearly the reasons

for giving municipal corporations the power to become stockholders in railway

to bring the matter into serious debat<>, certainly, until a larger experience of

the impediments attending the management of investments in railway companies

by municipal corporations. The distinction between the case of building a rail-

way, leading into a city, which only incidentally affects the business interests of

the city, and the case of building an extensive aqueduct for the supply of water

to the inhabitants of a city or town, and for nothing else, is too obvious to re-

quire explanation.

In a late Pennsylvania case, it appeared that by an act of assembly, passed

April 4th, 1837, the Pittsburg, Kittaning, and Warren Railroad was incorporated,

and under it any incorporated town, city, or borough had authority to subscribe

for the stock as fully as any individual could
;
the charter was to be null and void

if the road was not commenced within five years, and completed within ten years
from the passage of the act. Before the expiration of that time a supplemental
act (March I6th, 1847) was passed, extending tlie time for the commencement to

June Ist, 1852, and for completion to June Ist, 1862. By act of April 15, 1851,

these periods were each extended five years more. By act of April 14, 1852,

the name of the road was changed to the Alleghany Valley Railroad Co., and

certain counties were authoiized tu subscribe for its stock, the counties and cities

subscribing to pay their subscriptions by transferring stocks which they held in

other companies, and the same act removed the limitations upon the city debts

of the cities of Pittsburg and Alleghany. The city of Pittsburg, by ordinance

of May 7th, 1852, subscribed for eight thousand shares, and issued bonds in

payment of its subscription. On application by a holder of one of these bonds

for mandamus to compel the payment of interest, &c., an answer was tiled deny-

ing the right of the city to subscribe or to give bonds in payment of subscrip-

tion. Held, that the right to subscribe under the act of 1837 did not expire in

consequence of the failure to commence and complete the work within the time

limited, for it was in the power of the legislature to waive the privilege reserved

to the State to resume the franchises, which was done by the supplemental acts

extending the time within which a company might be formed to accept these

franchises, the original neither having been withdrawn, nor, ailer its acceptance

by the company, lost by non-user
;
that the change by the legislature of the

name of the railroad company did not affect its identity, for no other company
was ever organized under the original act

; nor, when the act of 1852 relieved

the company from the duty of fixing the termini of their road at certain points

named in the act, could a subscription made afterwards be invalidated because

the tei-mini bad been changed. It was also held that the power to subscribe in-

cluded the power to incur a debt and give evidence of it. The city could sub-

scribe " as fully as an individual,'' and as an individual, by agreement with the

company, could give his bond in payment for his subscription, so could the city.

A municipal corporation may give its bonds for a legal and authorized debt under

its general corporate powers; the power to execute and issue bonds, «&c., be-
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towns, cities, counties, and other similar corporations, to subscribe

to the capital stock of railways, is concerned. The question of

companies. We have always felt that it was one of those cases in jurisprudence

where the wish was father to the thought. See Griffith v. Comm. of Crawd. Co.,

20 Ohio, 009, where Spatilding, J., assumes that, under the Ohio constitution,

prohibiting the State from giving or loaning their credit "
to, or in aid of, any

individual, or association, or corporation whatever, and from becoming a joint

owner or stockholder, in any company or association, in the State or elsewhere,

formed for any purpose whatever," they cannot authorize a county, by a vote of

the majority of its citizens, to subscribe for stock in a railway. But the question

did not necessarily arise in the case, it having been decided upon other grounds.
See also Penn. Railw. v. City of Philadelphia, 47 Penn. St. 189

;
Stokes v.

County of Scott, 10 Iowa, 166; Taylor r. Newbern, 2 Jones, Eq. (N. C.)
141

; City of St. Louis r. Alexander, 23 Mo. 483. The question was here

held properly referable to the voters of the district, making the subscription, by
the act of the legislature. The legality of such subscriptions seems to be recog-
nized by two recent cases in Louisiana. V., S., & Texas Railw. v. Parish of

Ouachita, 11 Louis. Ann. 649; Parker v. Scogin, id. 629. It is maintained in

Maine, Augusta Bank v. Augusta, 49 Maine, 507.

In a case in the Circuit Court of the United Stiites, for the District of In-

diana, before Mr. Justice McLean, after the most elaborate discussion upon the

point of the competency of counties, by legislative permission, to make subscrip-

tions for building railways, passing through such counties, and to issue bonds

with coupons, for the amount of such subscriptions, it seems to have been held,

without hesitation, that such bonds were valid and binding upon the counties.

longs to all corporations, and is inseparable from their corporate existence
;

it is

for this they have a corporate seal. The rule that grants to a corporation are to

be strictly construed is no reason for stripping a power of its usual and necessary

incidents. A municipal bond for the stock of a railway company, if invalid, is

not so because the municipality has no power to issue bonds, but because such a

subscription is outside of their powers ;
but when the legislature has authorized

such a subscription, it becomes a debt, like any other, and may be secured and

evidenced in the same way. Consequently the city had power to make this sub-

scription, and the bonds were lawfully issued. Commonwealth v. Councils of

Pittsburg, 41 Penn. St. 278. See also Clark v. City of Des Moines, 5 Am. Law

Reg. N. S. 146. And in Illinois it was held, that where county bonds, to aid in

the construction of a railway, have been issued in pursuance of an election held

without warrant of law, as where it has been ordered by a person or tribunal

having no such authority, they are absolutely void. But where the election has

been properly authorized, and there has been informality in the manner of sub-

mitting the question to the people, such as submitting two propositions as to aid-

ing two separate roads, at a single vote, the bonds may be rendered valid in the

hands of an innocent holder, by the acquiescence of the people and their subse-

quent ratification by the county, in levying a t&x and paying interest upon them.

Clarke v. Supervisors of Hancock County, 27 111. 305.
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expediency and even of legality is still discussed as a speculative

inquiry, and occasionally we notice a feeble judicial remonstrance

In this rase the question of the subscription was submitted to the voters of the

county. 9 Am. Railw. Times, June 18, lSi)7. See also Cotton r. County

Comm., 6, Florida, Gil; Slack v. Maysville & I^xinj^on Railw., 13 B. Monr.

1
;
Cass V. Dillon, 2 Ohio N. S. 607

; Thompson v. Kelly, id. 647.

. In Fosdick r. Village of Perrj'sburg, 14 Ohio N. S. 472, it was held, follow-

ing Cass V. Dillon, 2 id. 607, that special acts, authorizing certain municipalities

to subscribe for stock and issue bonds in aid of certain railways, were not abro-

gated either by subsequent changes in the constitution or by the subsequent re-

peal of all acts for the organization or government of municipal corporations ;

nor did a limitation of the taxing power for the payment of interest on such

bonds remove the obligation to impose sufBcient taxes to pay the interest on

bonds issued under such special acts though for this purpose it should be neces-

sary to exceed the limitation subsequently fixed. And a slight misnomer of the

municipality issuing such bonds does not affect their legality. The general

question of the construction of legislative acts is here ably discussed. And see

Commissioners of Knox County r. Nichols, 14 Ohio N. S. 260. And slight

misnomers and variations from directory provisions were also disregarded in

Maddox r. Graham, 2 Met. (Ky.) 56. In Evansville, &c. Railw. p. Evansville,

15 Ind. 395, suit was brought against the City of Evansville upon a subscrip-

tion to the stock of the railroad company. The contract of subscription was

executed on behalf of the city by its mayor, purported to be made in pursu.ince

of an order of the common council, and was conditioned: 1. That the company
should receive the bonds of the city at par in payment of the subscription ;

2.

That the bonds thus issued were not to be convertible into stock, and were to be

delivered concurrently with the delivery of the certificates of stock; 3. That

said certificates of stock should bear interest at the rate of seven per centum

until the completion of the road to Indianapolis; 4. That the city might issue

certificates for all taxes collected to pay the interest on said bonds, and that such

certificates should be convertible into stock upon presentation by the holders in

sums of fifty dollars, which should bear interest until the road was completed to

Indianapolis. It was averred in the complaint that one hundred thousand dollars

of said bonds were issued by the city, and that the city had failed on demand to

deliver the residue of said bonds, and thereby became liable to pay the amount

thereof in money. By the charter of the city, the common council' was au-

thorized to take stock in any company chartered for the purpose of making roads

to said city, provided that no stock should be subscribed for or taken, unless on

the petition of two thirds of the residents, being freeholders, distinctly setting

forth the company in which stock should be taken, and the number and amount

of shares to be subscribed for, and that in all cases where such stock was taken,

the common council should have authority to borrow money and to lay and collect

a tax on real estate, to pay for such stock. The court held, that a railway is

such a road as is embraced within the terms of this charter
;
that the common

council would have no power at all to subscribe in the absence of the petition

provided for
;
but when once the power is conferred, the manner of exercising

it, and the time and mode of payment are lefl wholly to their discretion. That
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in the courts against extremes. But the tide rolls on with the

general approbation, and the only hope now is to be able to fix

such limits to railway extension, by means of municipal aid, that

the entire property of the country may not be thrown into public

and official administration by means of the unlimited power of

extension of taxation. In all the three former editions of this work,
the author has labored to define the power of taxation, and to

hedge it round by such constitutional restrictions as might tend to

keep it within such limits as not to endanger the absorption of the

entire fruits of personal industry and enterprise. But the results

of the late civil war, and the enormous increase of public indebted-

ness of every kind, municipal, state and national, has placed all

private and personal rights, by general acclamation, at the discre-

tion of legislative majorities.

This is a result of which we do not complain, and, indeed, it is

one for which we long contended, in the early portion of our judi-

cial labors, and which, we have reason to know, was not without

its results, in producing a greater degree of legislative independence
in some of the states.^

if the railway company saw fit to receive the bonds as cash, in pajTnent of the

subscription, instead of requiring the city to negotiate and raise money upon
them, the transaction was not beyond the corporate powers of either the city or

the company. That there was nothing against law or public policy in the agree-
ment of the company to allow the city interest on the stock subscribed for by it

;

and as long as neither the railway company nor any of its stockholders com-

plained of the provisions of the agreement, the city could not avoid the contract

of subscription on the ground that it contained a stipulation which the railway

company had no power to make. That though the contract of subscription, as

made by the mayor, may have deviated in some particulars from the orders of

the common council, yet the latter had adopted and ratified it as made by issuing

a portion of the bonds provided for in it. That this was not the delegation by
the common council to the mayor of authority which they alone could exercise,

but that he was simply the instrument by means of which they acted. That it

was the duty of the common council to determine whether the requisite number of

the free-holders of the city had petitioned for the subscription, no other tribunal

having been appoi^nted for that purpose ;
and that, having passed upon that ques-

tion, their determination was conclusive, unless set aside in some direct proceed-

ing for that purpose. Evansville, &c. Railw. r. Evansville, sup.a. See Sinking
Fund Conunissioners v. Northern Bank of Kentucky, 1 Met. (Ky.) 174, where a

lien on the road given to the City of Louisville was held binding on companies
to which the road had been sold by the State.

3
Thorpe t?. Rut. & Bur. Railw., 27 Vt. 140; State p. Conlin, id. 818;

Lincoln r. Smith, id. 328
;
State v. Parker, 26 id. 357. We hope it will not b©
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But we think it equally proper and prudent now that the

change has come, and the jealousy of the extension of legislative

innovation has ceased to exists or else lias been transferred to the

courts, who presume to interpose any restrictions, even of a consti-

tutional character, in the way of legislative omnipotence ; now that

this great change has come, it cannot but be wise to become fa-

miliar with the terms in which it is defined.

In Thompson v. Lee County,* the Supreme Court of the United

States declare that the legislature of a state, unless restrained by
the organic law, has the right to authorize a municipal corporation

to take stock in a railway or other work of internal improvement ;

to borrow money to pay for it, and to levy a tax to repay the loan ;

and the state legislatures may also, by retrospective acts, cure any
evils existing in consequence of powers so conferred, having been

irregularly exercised. And that this power may be exercised

either by, or without, submission to a popular vote. And the Court

of Appeal in New York ^ have adopted the same rule, in the exact

terms declared by the Supreme Court of the United States. We
think there need be no further discussion upon this point.

*
2. It was held that the statute of the New York legislature,

authorizing railway companies of that state to subscribe for stock
* in the Great Western Railway, Canada West, is constitutional.®

attributed to conceit or levity, to hint that we cannot bat feel some surprise, not

to say more, to find those persons who looked upon our early suggestions upon the

subject of the existence of the same legislative omnipott'nce, in the American legis-

latures, which exists in the British Parliament, unless restrained by the organic

law, with so much incredulity, as the result of our own youthful enthusiasm, now
>o far in advance of us, as to become almost invisible by mere distance. We
bid them God speed, in a right course, prudently pursued, but otherwise some-

what perilous. lb.

* 3 Wallace. 327.
»
People r. MitcheU, 35 N. Y. 551.

* White r. Syra. & Utica Railw., 14 Barb. 559. The City Council of Charles-

ton have the power, under their charter, to subscribe to the stock of railway

companies within and without the State, and to tax the inhabitants of the city

for the purpose of paying the subscriptions. Copes v. Charleston, 10 Rich. (S.

C.) 491.

The City Council of Charleston liaving at different times subscribed to the

stock of railway companies within and without the State, the legislature, by an

act in 1854, confirmed all such subscriptions, and declared them obligatory on

the city council. Held, that the act of 1854 was constitutional ;
and that no

proceeding by quo warranto in the name of the State for the purj>ose of ques-

tioning the validity of such subscriptions could afterwards be taken. lb.

VOL. u. 26 399, 400
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* 3. And.the lateral railway acts in Pennsylvania, by which every

county in the state is authorized to make railways, and to * condemn
land and other private property for the purpose, are held to be

constitutional and valid," which is much the same as subscriptions
to railway stock by the counties.

4. Some of the New York District Supreme Courts have held,

that the constitution of the state, by fair construction, prohibited

municipal corporations from making subscriptions to the stock of

railways.^ And it was held, by the Supreme Court of Ohio,
*
that,

where an act of the legislature authorized the trustees of the

(several townships through which the railway
"
may be located" to

subscribe to the capital stock of the company, and the preliminary

'
Harvey ». Thomas, 10 Watts, 63

; Harvey v. Lloyd, 3 Penn. St. 331
;
Schoen-

berger v. Mulhollan, 8 Penn. St. 134.

» Clarke v. City of Rochester, 6 Am. Law Reg. 289
;
13 How. Pr. 204. The

opinion of the court, in this case, by Allen, J., assumes grounds which tend very

strongly to subvert the general right of such corporations to make such sub-

scriptions. But this case was reversed in the general term of the Supreme
Court. 24 Barb. 446. It is here said by the court, that internal improvements

may be constructed by general taxation, and in case of local works by local

taxation
;
or the State may aid in their construction, by becoming a stockholder

in private corporations, or authorize municipal corporations to become such

stockholders, for that purpose. Railways are public works, and may be con-

structed by the State or by corporations.

And in Grant v. Courter, 24 Barb. 232, it is decided, that an act of the legis-

lature authorizing the towns, in the counties through which the Albany and

Susquehanna Railway is located and in progress of construction, to borrow

money, and subscribe for and purchase the stock of the company, with the view

of aiding in the completion of the work, is not in contravention of any express

or implied constitutional limitation of the power of the legislature, and that the

act was within the general power of legislative authority in the State; that the

act did not deprive any citizen of his property, or take private property for

public use
;
that this could not be held to be the case, except where property

was directly taken and appropriated to public use.

In Benson v. The Mayor of Albany, 24 Barb. 248, the same principle is re-

asserted in regard to an act of the legislature authorizing the city of Albany to

loan its credit to the Northern Railway. And this doctrine was afterwards

sustained in the Court of Appeals. Starin v. Genoa, 23 N. Y. 439. The bonds

in this case were held void, the prerequisites to their issue not having been com-

plied with.

And in Wynn v. Macon, 21 Ga. 275, the general power of municipal corpo-

rations to subscribe for railway stock, by consent of the legislature, is maintained,

and also that the legislature may ratify such subscriptions made before the act.

And the same principle is maintained in Butler v. Dunham, 27 111. 471
;
Com-

monwealth V. Perkiqs, 43 Penn. St. 400.
•
401, 402, 403
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vote of the tax-payers and the subscription were made before the

road vras located, the subscription cannot be enforced, although the

road is subsequently located through the township.*

5. Where the act of the legislature gave counties the power to

subscribe for stock in a railway, after and not before., the same shall

have been "
designated, advised, and recommended "

by a grand

jury, it was held that the recommendation of the grand jury, that

the county subscribe for such stock " to an amount not exceeding

^150,000," was not such a compliance with the statute as to jus-

tify any subscription. They should define the amount more

strictly.
^^ And bonds of the county, issued on * such a subscription,

were enjoined upon a bill in equity, at the suit of the county."

* Steubenville & Ind. Railw. r. Trustees of Jackson, 4 Am. Law Reg. 702.

This case is certainly put upon narrower grounds than would commend them-

selves to our sense of propriety, if the principle itself were not regarded as one

of doubtful character, and therefore to be strictly construed. See also Treadwell

c. Commissioners of Hancock County, 11 Ohio, N. S. 183.
•» Mercer County r. Pittsburg & Erie Railw., 27 Penn. St. 889

; Wetumpka
r. Winter, 29 Ala. 651. But it was afterwards held that the fact that one grand

jury requested the county commissioners to subscribe twenty thousand shares to

the capital stock of the Alleghany Railroad Company, and the commissioners

subscribed but fifteen thousand, in no way invalidated the subscription made.

Commonwealth r. Perkins, 43 Penn. St. 400. In a late case in the Supreme
Court of the United States, the doctrine was declared, that, though acts of

incorporation and other statutes granting special privileges are to be construed

strictly, and whatever is not given in express terms withheld, this principle must be

applied to the subject-matter as a whole, and in such a manner as not to defeat

the intention of the legislature. Moran c. Commissioners of Miami County,
2 Black (U. S.), 722. Where a county subscribed for stock in a railway com-

pany, and issued bonds to pay therefor, under an act of assembly, providing
that such bonds should not be sold below par, and the company sold many of

them at 64 per cent, it was held that the county might withdraw the subscrip-

tion, recover the bonds unsold, and the par value of those which had been sold.

Lawrence County r. Northwestern Railw., 32 Penn. St. 144. But where the

county commissioners themselves sold the bonds Telow par, the county was held

bound to provide for the accruing interest. Commonwealth p. Commissioners

of Alleghany County, 32 Penn. St. 218. In Woods p. Lawrence County, 1 Black

(IT. S.), 386, a provision that counties might subscribe for stock and pay in county
bonds, such bonds not to be sold below par, was held to mean only that the rail-

way company must take them at par.
"
By act of Feb. 23, 1849, the commissioners of any county through which

the Col. P. and Ind. Railway might be located, were authorized, after obtaining
a vote of the qualified voters of the county in favor of subscription, to subscribe

any sum, not exceeding fifty thousand dollars, to the capital stock of said com-

pany, and to borrow money to pay the same, &c.
;
and if the commissioners of

•404
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*
6. A legislative permission to subscribe to the stock of roads

leading to the municipality will embrace those passing through it.

And it was here held, that such corporations by legislative per-

mission clearly had power to subscribe for railway stocks.^^ In the

any such county should not be authorized by the voters of the county to subscribe

for the stock of said road, then the trustees of any township through which the

road might be located were authorized to subscribe to such stock, any sums

not exceeding fifty thousand dollars, and provide for its payment in the same

manner that the county commissioners had been authorized to do. This was

amended by an Act dated March 12, 1850, and providing that the commissioners

of any county through which the road had been or might be located, that had

not already subscribed, or the trustees of any township, or the city or town

council of any city q^ town, in any such county, should be authorized to sub-

scribe to the stock of the company any sum not exceeding fifty thousand dollars,

under the provisions of the act passed Februarj- 23, IS'iO, and to provide for

the pa^nnent of the stock in the same manner that the county commissioners had

by that act been authorized to do. On the 15th of April, 1851, Union County,

through its commissioners, subscribed twelve thousand five hundred dollars to

the capital stock of the said road, such subscription having been previously

authorized by a vote of the electors of the county. Subsequently, the trustees

of Union Township, in the same county, ordered an election to be held in their

township on the question of a township subscription to the railway company's

stock, and, pursuant to a vote cast at that election, the trustees, on the 9th of

July, 1851, on behalf of the township, made a subscription to the stock of the

railway company, and in pajTnent therefor executed and issued, in the name of

the township, undertakings or certificates of indebtedness to the amount of their

subscription.

On proceedings by mandamus at the relation of B., a bonafide holder of a

portion of such certificates, to compel the trustees of the township to levy a tax

sufficient to pay the principal and interest due on such certificates, it was held,

that, upon a proper construction of these acts, the trustees of the township were

not authorized to subscribe to the stock of the company, after a subscription had

been duly authorized and made on behalf of the county ;
and that the acts of the

trustees in that behalf, being without authority of law, imposed no liability upon
the township. Beckel v. Union To^Tnship, 15 Ohio N. S. 437, sustaining Hopple
V. Brown Township, 13 Ohio N. S. 311, which was decided upon a similar state of

facts. But a view more favorable to the validity of such subscriptions was taken

in Evansville, &c. Railw. p. Evansville, 15 Ind. 395. And see State p. Com-

missioners of Hancock County, 12 Ohio N. S. 596
;
Commonwealth r. Perkins,

43 Penn. St. 400. And in Illinois, it has been lately held, that in an election

to decide whether aid shall be given to a railway company, a mere irregularity

in conducting it, which does not deprive any voter of his franchise, or allow an

illegal vote, will not vitiate the same. Piatt p. People, 29 111. 54. And see

Whittaker P.Johnson, 10 Iowa, 161.

"
City of Aurora p. West, 9 Ind. 74. But if the charter do not fix the line

to the required point, in order to authorize the subscription, it must be so fixed

•405
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further discussion of this case before the courts,^' it was decided,

that nej^otiable securities issued by a municipal corporation in pay-

ment of subscriptions to the capital stock of a railway company
are subject to the law merchant, and that mercantile paper, de-

clared void by statute ah initio^ is void in the hands of bona fide

holders, and that, as it requires special statutory authority for

such corporations to subscribe for railway stock, which must be

strictly followed, if the bonds upon their face refer to the authority

under which they issue, all persons purchasing the same are

affected with notice of any defect in such authority.

7. The judgments of the courts against municipal corporations

upon bonds issued to aid in the construction of railways and other

public works, are usually enforced by mandamus commanding the

corporation to levy a tax and satisfy the same. In consequence
of the United States Constitution giving a general jurisdiction to

the national courts, in ordinary common-law suits, between party
and party, provided they reside in different States, many of these

suits are brought in the circuit courts of the United States, and a

conflict of authority had arisen between the state and national

courts in one state. But the court of last resort in such questions,

hold, that after the return of nulla bona to an execution issued by
a circuit court of the United States against a municipal corporation

of a state, bound to levy a tax to pay its debts, mandamus lies from

such circuit court to compel the levy, even though the state court,

after such judgment obtained in the circuit court, and before the

application for such mandamus, have enjoined the levy.^*

by the action of the directors, and until so fixed no valid subscription can be

made by such corporation to the stock, and the corporation as well as the direct-

ors are affected by notice of the location of the road, s. c. 22 Ind. 88.
" Same v. Same, 22 Ind. 88. See also Bartholomew Co. o. Bright, 18

Ind. 93.

"
Riggs p. Johnson County, 6 Wallace, 166

;
Weber v. Lee County, id. 210

;

United States r. Keokuk, id. 614, 518
; Walkley v. Muscatine, id. 481.
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CHAPTER XXXIT.

CONSTITUTIONAL QUESTIONS.

SECTION I.

When RaMway Grants are Paramount and Exclusive.

1. In the English Constitution there is no re-

striction upon the legislature.

2. Limitation in United States Constitution

upon the subject.

8. Essential requisites to constitute an exclu-

sivefranchise or grant,

4. Construction of such grant by the tribunal

of last resort.

5. Opinion of New Jersey Court of Chan-

cery, and Massachusetts Supreme Court,

upon the subject.

6. Grants of the use of navigable watersfor

manufacturing revocable.

7. Forfeiture for the benefit of*a county may
be remitted by legislature.

8. Where the legislature repeal the charter

ofa corporation. Presumptions.

9. Statement ofan important case in Louisi-

ana.

10, 11. Recent decision of U. S. Supreme
Court.

12, 13. Recent cases in state courts.

§ 231. 1. Very little is said in the English statutes, or trea-

tises, in regard to the exclusive powers of railway corporations,

it being assumed there that parliament has entire control over

such corporations, even to dissolve them. It would follow, of

course, that the legislature, having the power to dissolve the cor-

poration at will, might impose any desired restrictions.^

2. But in the United States the several state legislatures are

expressly prohibited from passing
"
any law impairing the obli-

gation of contracts," which has been construed to contain a pro-

hibition from taking away, or impairing the exercise of, any of * the

essential franchises of a corporation.^ And the rule obtains

* Co. on Litt. 196, n. o ; 1 Thomas, Arrangement, 157
;

1 Black. Com. 484
;

Dart. College v. Woodward, 4 Wheaton, 518. But to the credit of the English

nation, this power has never been exercised, except in one or two extreme cases,

involvfng essential political rights, as the suppression of the order of Templars,
in the time of Edward the Second, and of the religious houses in the reign of

Henry the Eighth. And it is settled law, in Great Britain, that although the

sovereign may create, he cannot dissolve, a corporation. The King v. Amery,
2 T. R. 515, 568

;
The King v. Passmore, 3 T. R. 190, 205, 206.

' Dart. College v. Woodward, 4 Wheat. 518
; Bridge Proprietors r. Hoboken

Co., 1 Wallace (U. S.), 116. And the same doctrine is maintained in the late

*
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practically in Great Britain, as will appear by the constitutional

history of that country. And in this country the question in

regard to what is to be considered an essential franchise of a cor-

poration, is one admitting of almost indefinite range of construc-

tion or discretion.^

case of the Binghamton Bridge, 3 Wallace (U. S.), 51, 71. And in this case it

was held, that the statute of a state may make a contract as well by reference to

a previous enactment making one, and extending the rights, &c., granted by
such enactment to a new party, as by direct enactment, setting forth the contract

in all its particular terms. And a third contract may be made in a subsequent
statute by importation from tlie previously imported contract, in the former

statute, and a fourth contract by importation from the third. The Binghamton

Bridge, supra.
'
Thorpe o. Rut. & Bur. Railw., 27 Vt. 140, where it is said :

" It is admitted

that the essential franchise of a private corporation is recognized by the best

authorities as private property, and cannot be taken without compensation, even

for public use. Armington v. Bamet, 15 Vt. 746
;
West River Bridge Co. v.

Dix, 16 Vt. 476 ; 8. c. in error in the U. S. Sup. Court, 6 How. 607
•;

1 BenneU's

Shelfurd, 441, and cases cited.

" All the cases agree that the indispensable franchises of a corporation cannot

be destroyed or essentially modified. This is the very point upon which the

leading case of Dartmouth College r. Woodward was decided, and which every
well-considered case in this country maintains. But when it is attempted u on

this basis to deny the power of regulating the internal police of the railways,

and their mode of transacting their general business, so far as it tends unreason-

ably to infringe the rights or interests of others, it is putting the whole subject

of railway control quite above the legislation of the country. Many analogous

subjects may be adduced to show the right of legislative control over matters

chiefly of private concern. It was held, that a statute making the stockholders

of existing corporations liable for the debts of the company was a valid law as

to debts thereafter contracted, and binding, to that extent, upon all stockhold-

ers, subsequent to the passage of the law. Stanley r. Stanley, 26 Maine, 191.

But where a bank was chartered with power to receive money on deposit, and

pay away the same, and to discount bills of exchange, and make loans, and a

statute of the State subsequently made it unlawful fur any bank in the State to

transfer, by indorsement or otherwise, any bill or note, &c., it was held the act

was void, as a violation of the contract of the State with the bank in granting its

charter. Planters' Bank r. Sharp, and Baldwin r. Paj-ne, 6 How. (U. S.) 301, 326,

827, 332 ; Jameson r. Planters' & Merchants' Bank, 23 Ala. 168. It is true

that any statute destroying the business or profits of a bank, and equally of •

railway, is void. Hence a statute prohibiting banks from taking interest, or

discounting bills or notes, would be void, as striking at the very foundation of

the general objects and beneficial purposes of the charter. But a general statute,

reducing the rate of interest, punishing usury, or prohibiting speculations in

exchange or in depreciated paper, or the issuing of bills of a given denomination,

or creating other banks in the same vicinity, has always been regarded as valid.
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*
3. But in this country it is generally required, that to place the

powers granted to a corporation above the control of the legisla-

ture, they must be either such powers as are essential to the

existence and just operation of a corporation, of the kind in ques-

tion, or else th^y must be expressly secured to the corporation in its

charter.* And where the grant to a railway, or other similar cor-

poration', is not exclusive in terms, thus prohibiting the legislature

from creating any rival corporation within the prescribed limits,

either of time or distance, the legislature may
*
grant other charters

to similar corporations, essentially interfering with the utility and

profit of the former franchise or corporation.^ And even the fact

And while it is conceded the legislature could not prohibit existing railways
from carrj'ing freight or passengers, it is believed that, beyond all question, it

may so regulate these matters as to impose new obligations and restrictions upon
these roads materially affecting their profits, as by not allowing them to run in

an unsafe condition, as was held as to turnpikes. State v. Bosworth, 13 Vt. 402.

But a law allowing certain classes of persons to go toll free is void. Pingry p.

Washburn, 1 Aiken, 268. So, too, chartering a railway along the same route

with a turnpike is no violation of its rights. White River Turnpike Co. v. Ver-

mont Central Railw., 21 Vt. 590; Turnpike Co. r. Railw. Co., 10 Gill & Johns.

392
;
or chartering another railway along the same route as a former one, to

which no exclusive rights are granted in terms (Matter of Hamilton Avenue,
14 Barbour, Sup. Court, 405) ;

or the establishment of a free way by the side

of a toll-bridge. Charles River Bridge v. Warren Bridge, 11 Peters, (U.

S.) 420." Authority given to a corporation by its charter to "purchase and

possess lands, tenements and hereditaments, and personal estate of any kind

whatsoever, . . . and to sell and dispose of the same," does not give the cor-

poration power to assign promissorj- notes. In order to derive a power for a

corporation by implication, it must appear that the power thus sought to be

derived is so necessarj- to the enjoyment of specially granted right, that without

it that right would fail. The power to assign promissory notes is not essential

to the enjoyment of the franchise of banking, or dealing in exchange and stocks

and constructing a railway, and hence cannot be implied from the grant of such

franchises to a corporation. Mclntj-re v. Ingraham, 35 Miss. 25. And see Madi-

son, «&c. Plank-Road Co. p. Watertown & Portland Plank-Road Co., 7 Wise. 59.
* Charles River Bridge v. Warren Bridge, 11 Pet. (U. S.) 420. And a law

authorizing the courts to sell the franchises and property of a corporation on the

application of creditors in paj-ment of its debts, is not beyond the legislative

power. Louisville & Oldham Turnpike Co. v. Ballard, 2 Met. (Ky.) 165.

' State r. Noyes, 47 Maine, 189 ; Lafayette Plank-Road Co. v. New Albany
& Salem Railw., 13 Ind. 90. In Turnpike Co. v. State, 3 Wallace (U. S.), 210,

it was held, that if a state grant no exclusive privileges to one company which

it has incorporated, it impairs no contract with the first company by incorporat-

ing a second company, which the state itself largely manages and profits by to

the injury of the first.

•
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that the franchise of t\\e former corporation is essentially destroyed
for all beneficial pur|)ose8 to the grantees, is not sufficient objec-

tion to the validity of the subsequent grant, the legislature being
themselves the judges when and where the public good requires

other similar grants, from whose decision there is practically no

appeal. This rule did not obtain without considerable opposition,

but it seems now firmly established in the national jurisprudence.*^

4. And the national tribunal of last resort has of late certainly

manifested a marked inclination to construe these exclusive grants

to corporations, with very considerable strictness as to the cor-

porations, and with large indulgence in favor of the public, so as

to restrain such exclusive privileges, which are always more or

less in derogation of public right, within the narrowest limits.''

Hence in the last case it was held, that a stipulation
* in the charter

of a railway corporation that the state would not, within thirty

• Charles River Bridge c. Warren Bridge, 11 Peters (U. S.), 420
;
8. c. 7 Pick.

507
; Lafayette Plank-Road Co. r. New Albany & Salem Railw., 13 Ind. 90.

'
Turnpike Co. r. State, 3 Wallace (U. S.), 210; Bridge Co. r. Hoboken

Land Co., 1 id. 116. The Richmond F. & P. Railw. v. The Louisa Railw., 13

How. 71. In this case four of the jud<i;es dissented, and Mr. Justice Curtis

placed his dissent upon the ground, that the charter being recognized as a con-

tract, it was incumbent upon the court to carry into effect its very terms, one of

which is, that the legislature will not allow any other railway to be constructed,

which may be likely to injure the plaintiffs.

Where power to make and maintain a bridge over a navigable river which

forms the boundary between two coterminous states, and take tolls thereon, has

been given by the legislatures of both states, neither state can by its subsequent

legislation declare that no other bridge shall bo built across such river, within

certain limits, and thus render the franchise exclusive. President, &c. v. Tren-

ton City Bridge Co., 2 Beasley, 46.

By agreement between the States of New Jersey and Pennsylvania, the river

Delaware in its whole length and breadth is to be and remain a common high-

way, equally open for the use of both states, and each state is to enjoy and exer-

cise concurrent jurisdiction upon the waters between the shores of said river.

Both states concurred in granting to complainants the right to erect and main-

tain their bridge, and to take tolls thereon. The legislature of New Jersey
ailcrwards passed an act declaring that it should not be lawful for any person or

persons to make another bridge across the Delaware anywhere within three

miles of the complainants' bridge. Held, th.at even if this act were intended to

take effect without the assent of the state of Pennsylvania, it was void, as being
in contravention with the agreement above mentioned between the two states.

As, under the agreement, neither stat<>, by its sole jurisdiction, has the riglit to

grant the franchise, so neither can lawfully contract to refuse to grant it. Presi-

dent, &c. V. Trenton City Bridge Co., supra.

410
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years, allow any other railway to be constructed within certain

limits, the probable effect of which would be to diminish the

number of a certain description of passengers on the railway then

chartered, was not violated by merely chartering another railway

which might be used exclusively to transport merchandise, and

the state courts decided correctly, in refusing to enjoin the second

company from building their road, although if put to the use of

transporting passengers it would become an infringement of the

exclusive rights of the former company, inasmuch as it did not

follow, either from the incorporation of the second company or

the erection of their works, that it would be attempted to employ
it in the transportation of passengers.^ The inviolability of such

exclusive grants is maintained in almost all the decisions of the

state courts upon this subject,^ except when the franchise of the

former corporation is taken for public use, as it may be by making

compensation.
1^

It seems to be now settled, that where a railway or canal is

chartered with the exclusive grant of the right of transportation

between different points, either of goods or passengers, or both,

this franchise will be equally infringed by the use of different way-

lines, so as to constitute a through line of transportation, as by one

continuous parallel route. This was so held in an important case

in Massachusets, and it has been recently (1869) so held in an

important case in the court of chancery, New Jersey." But this

®
Richmond, F. & P. Railw. r. Louisa Railw., supra. And see Bridge Co. v.

Hoboken Land Co., 2 Beasley, 503; s. c. on appeal, 1 Wallace (U. S.), 116;

President, &c. r. Trenton City Bridge, 2 Beasley, 46; Akin v. Western Railw.,

30 Barb. 305.
*
Piscataqua Bridge r. New Hamps. Bridge, 7 N. H. 35

;
Enfield Bridge v.

Hartford & N. H. Railw., 17 Conn. 40; Washington Bridge v. State, 18 Conn.

53
;
Mohawk Bridge Co. v. Utica & Sch. Railw., 6 Paige, 554; White R. T. Co.

V. Vermont Cent. Railw., 21 Vt. 590; Washington and Baltimore Turnpike Co.

V. Bait. & Ohio Railw. Co., 10 Gill & Johns. 392
; Harvey v. Thomas, 10 Watts,

63 ; Harvey r. Lloyd, 3 Penn. St. 331 ; Shoenberger r. Mulhollan, 8 Penn. St.

134; Thompson v. New York & H. Railw., 3 Sandf. Ch. 625.
'" West River Bridge v. Dix, 6 Howard, S. C. 507, 529

;
Pierce r. Somers-

worth, 10 N. H. 370; 11 id. 20; Bonaparte r. C. & A. Railway, 1 Bald, C. C.

205; Tuckahoe Canal Co, v. T. & James River Railw., 11 Leigh, 42; Arming-
ton r. Bamet, 15 Vt. 745; West River Bridge v. Dix, 16 Vt. 446; State v.

Noyes, 47 Maine, 187.
" Delaware & Raritan Canal r. Camden & Atlantic Railw. «& Raritan & Del.

Bay Railw., 1 C. E. Green, 321.
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will not preclude the separate companies from carrying way

freight or passengers. It is only the through transportation which

is to be regarded as the exchisive francliise of the through line."

* But tliis subject received a very elaborate discussion in an im-

portant case, by a judge of large experience, learning, and ability,

and was determined by a court, whose judgments are entitled to

the highest consideration by all the co-ordinate or superior tribu-

nals in the country. We have therefore deemed it to be the most

profitable matter which we could offer to the profession upon this

important subject.^^

" Boston & Lowell Railw. Corporation c. Salem & Lowell, Boston & Maine,

and Lowell & Lawrence Corporations, 2 Gray, 1.

'* Bill/or an injunction against defendantsfor unlavfully disturbing plaintiffs

in the eryoyment of their franchise. The case shows, that in 1830, plaintiffs'

corporation was chartered to construct a railroad from Boston to Lowell, with

capital stock of $500,000, and it was provided that the legislature might regulate

the tolls to a certain extent, and purchase the railroad itself after ten years. By
§ 12, it was provided,

' That no other railroad than the one hereby granted

shall, within thirty years from and after the passing of this act, be authorized to

be made leading from Boston, or Charlestown, or Cambridge, to Lowell, or from

Boston, Charlestown, or Cambridge, to any place within five miles of the north-

em termination of the railroad hereby authorized to be made.' The plaintiffs

proceeded and built the road, and have ever since maintained it.

** Since plaintiffs' road was constructed the three corporations, defendants,

have been created, and, by permission of the legislature, have formed junctions

at the towns of Tewksbury and Wilmington, so that a line of railroad communi-

cation has been established between Lowell and Boston, through Charlestown,

only one and three-fifths miles longer than plaintiffs', and at no point more than

three miles and one-third distant therefrom, having one terminus at Lowell with-

in half a mile of the northern terminus of plaintiffs' road, and a station-house

at Charlestown for passengers, and a southern terminus in Boston one half mile

nearer the centre of business in Boston than the southern terminus of plaintiffs'

road."

Shaw, Ch. J., after detennining that the court have jurisdiction, said :
—

" The next question material to be considered is, what are the rights of the

plaintiffs under their act of incorporation ?

*' This was one of the earliest acts providing for the establishment of railroads

in this commonwealth for the transportation of passengers and merchandise, so

early, indeed, and with so little foresight of the actual accommodations as they
were afterwards provided and foimd necessary, that it was rather reganled as

an iron turnpike, upon which individuals and transportation companies were to

enter and run with their own cars and carriages, paying a toll to the corpora-

tion for the use of the road only, and the act authorized the corporation to make
suitable rules and regulations as to the form of cars, the time of running, &c.,

which might be found necessary- to render such use of the railroad safe and

•411
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•
6. It seems to be now regarded as settled by tbe supreme na-

tional tribunal, that grants made by a state to use the waters of

beneficial. Of course neither the government nor the undertakers had any

experience, and could not form an accurate or even approximate estimate of

the cost of the work, or the profits to be derived from it. And it appears by
the act itself and its various additions, that the capital was increased from time

to time, from $500,000 to $1,800,000. With this want of experience, and with

an earnest desire on the part of the public to make an experiment of this new

and extraordinary public improvement, it would be natural for the government
to offer such terms as would be likely to encourage capitalists to invest their

money in public improvements, and after the experience of capitalists in respect

of the turnpikes and canals of the commonwealth which had been authorized by
the public, but built by the application of private capital, but which, as invest-

ments, had proved in most cases to be ruinous, it was probably no easy matter to

awaken anew the confidence of moneyed men in these enterprises.
" In construing this act of incorporation, we are to bear in mind the time and

circumstances under which it was made, but more especially to take into consid-

eration ever}' part and clause of the act, and deduce from it the true meaning
and intent of the parties. The act, like every act and charter of the same kind,

is a contract between the government on the one part, and the undertakers

accepting the act of incorporation on the other, and therefore what they both

intended by the terms used, ifwe can ascertain it, forms the true construction of

such contract.
" It conferred on the persons incorporated the franchise of being and acting

as a corporation, and the authority to locate, construct, and finally complete a

railroad at or near the city of Boston, thence to Lowell. That this was regarded
as a public improvement, and intended for the benefit of the public, is mani-

fest from the whole tenor of the act, more especially from the authority to take

property on paying a compensation in the usual manner, which would otherwise

be wholly unjustifiable. It is equally manifest, from the whole tenor of the act,

and the nature of the subject, that the work would require a large outlay of

capital.
" How, then, are the undertakers to be compensated for the work thus pro-

vided for the public at their expense ? This is answered by § 5, which provides
that a toll is granted for the sole benefit of such coqioration, upon all passengers
and property of all descriptions, which may be conveyed or transported on such

road, at such rates as the company in the first instance shall fix. This is in

every respect a public grant of a franchise which no one could enjoy but by the

authority of the government. This grant of toll is subject to certain regulations

within the power of the government, if it should become excessive.
" We are then brought to § 12, upon which the stress of the argument in the

present case has seemed mainly to turn. It provides that no other railroad than

the one hereby granted, shall, within thirty years, be authorized to be made lead-

ing from Boston, Charlestown, or Cambridge, to Lowell, or from Boston, Charles-

town, or Cambridge, to any place within five miles of the northern terminus of

the railroad hereby authorized, that is, the termination at Lowell. The question

is, does this provision confer any exclusive right, interest, franchise, or benefit

*412
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*
navigable streams for purposes of manufactures, &c., are in

their nature revocable, and that the granting of similar powers
* to

on this corporation? It is found in the same act, the whole is presented at once

to tlie consideration of the corporators, to be accepted or rejected as a whole,

and this would of course constitute a consideration in their minds in determining
whether to accept or reject the charter. If it adds any thing to the value and

benefit of the franchise, such enhanced value is part of the price which the public

propose to pay, and which the undertakers expect to receive, as their compensa-
tion for furnishing such public improvement.

'* This is a stipulation of some sort, a contract by one of the contracting par-

ties to and with the other
;

in order to put a just construction upon it we must

consider the character and relations of the contracting parties, the subject-matter

of the stipulation, and its legal effect upon their respective rights.
** It was made by government, in its sovereign capacity, with subjects who

were encouraged by it to advance their property for the benefit of the public.

It was certainly a stipulation on the part of the government regulating its own
conduct and putting a restraint upon its own power to authorize any other rail-

road to be built with a right to levy a toll, but without an authority from the

government no other company or person could be authorized so to make a rail-

road and levy toll, and of course no other road could be lawfully made.
"

It was therefore equivalent to a covenant for quiet enjoyment against its

own acts and those of persons claiming under it. This is in fact all that the

government could stipulate. It could not covenant for (juiet enjoyment against

strangers and intruders, against the unauthorized and illegal disturbance of their

rights by tliird persons ; against those they would have their remedy in the gen-
eral laws of the land.

" But it has been argued that this stipulation as it appears in the charter is a

mere executory covenant or undertaking, and is not an executed contract.
" But we think it may be both

;
so far as it confers a present right it is exe-

cuted, so far as it amounts to a stipulation that the covenantor will not disturb

the enjoyment of the right granted, it may be deemed executory. So a deed

conveying land transfers on its delivery ail the title and interest the grantor can

confer, and is also a stipulation that the benefit granted shall not be revoked or

impaired. And this is held to apply to grants of government as well as to those

of individuals. Fletciier v. Peck, 6 Cranch, 87.

" lie who has the power of conferring a right or a franchise lying solely in

grant, and who stipulates for a valuable consideration that another shall have

and enjoy it undisturbed and unmolested by any act or permission of his, in effect

grants such right or franchise. But more especially when such right is con-

ferred by the community in the form of a statute having all the forms of law,

and sanctioned by the government acting in behalf of all the people and having

power to bind them by law, such right would seem to be clothed with as much

solemnity, and to have the same effect and force as if it were the grant of an ex-

clusive right in terms. We are therefore of opinion that under this form of

words no other railroad should be authorized to be made for thirty years, the

government, as far as it was in their power, intended to engage with the corpo-

ration that no other direct railroad between Boston and Lowell should be legally
•
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other corporations for public purposes, is no infringement of the

former grant.^^

made, leaving them to guard themselves from unauthorized and illegal disturb-

ance by the general laws in the course of the ordinary' administration of justice.

This is strengthened by the consideration, that, as their whole remuneration would

depend upon tolls, uncertain in amount, it was intended that they should be to

some extent secure against any authorized road taking the same travel and of

course the same tolls. There is a provision in the close of this section twelve

which in our judgment adds some weight to this conclusion. This is a right re-

served to the commonwealth after a certain term of years, to purchase the rail-

road and all the rights of the corporation on reimbursing them the whole cost,

with ten per cent profit, and then follows this provision :
' And after such pur-

chase the limitation provided in this section (that no railroad shall be authorized

to be made) shall cease and be of no effect.' From this provision it is manifest

that the restriction, as it is termed, was imposed on the government, and of course

upon all the subjects for the benefit of this corporation ;
and after the govern-

ment should have succeeded to their rights by purchase, then there would be no

longer any occasion to impose any restriction on the government : it might do

what it would with its own, and it would be at liberty to make any other grant
or not at pleasure. This carries a strong implication that until such purchase,

and so long as the income from tolls would enure to the benefit of the proprie-

tors, the exclusive right, so far as these restrictions upon other railroads to take

the same travel and the same tolls make it exclusive, should stand part of the

charter,
" III. But it is strongly urged that if the legislature intended to grant such

exclusive right, and the terms of the whole act taken together will bear and re-

quire that construction, and they did grant such exclusive right, and did restrain

succeeding legislatures from making any grant or contract inconsistent with it,

the provision itself was beyond the power of the legislature, and void.

" We readily concede that for general purposes of legislation, the legislature

rightly constituted, has full power to make laws, to repeal former laws, and, of

course, the last legislative act is binding, and necessarily repeals all prior acts

which are repugnant.
" But in addition to the law-making power the legislature is the representative

of the whole people, with authority to control and regulate public property and

public rights, to grant lands and franchises, to stipulate for purchase and obtain

all such property, privileges, easements, and improvements as may be necessary
or useful to the public, to bind the community by their contracts therefor, and

generally to regulate all public rights and interests. It is under this authority
that lands are granted, either in fee or upon any other tenure, that the uses of

navigable streams and waters are regulated, the right to build over navigable

waters, to erect bridges, turnpikes, and railroads, and other similar rights and

privileges are granted and justified ;
of the necessity and convenience of all roads

" Rundle r. Delaware & Raritan Canal Co., 14 Howard, 80
; Shrunk p. Schuyl-

kill Nav. Co., 14 S. & R. 71
; Susquehanna Canal Co. v. Wright, 9 W. & S. 9

;

Monongahela Nav. Co. v. Coons, 6 Watts & S. 101.



§ 231. WHEN GRANTS ARE PARAMOUNT AND EXCLUSIVE. 415

* And the grantee of such subsequent grant having acquired an

absolute right not in any sense limited by the prior grant, it is
* not

and other public works and improvements, of their fitness and the best modes of

providing them, the established government of the state, acting by the legislature

for the time being, must necessarily judge and determine.
*•
They must decide whether it is best to provide for them by funds from the

public treasury, or to procure individuals to advance their own funds for the

purpose, to be reimbursed by tolls, and to make just and adequate provisions

incident to each. Supposing ferries or bridges are obviously necessary over a

long and broad river, it is equally obvious that no public convenience would re-

quire them to be built parallel and close to each other; on the contrary, such

erections would be an unnecessary waste of property. Would it not be for the

legislature to decide within what stated and fixed distance from each other con-

venience would require them ? If thi-y were erected by funds drawn directly

from the State, the legislature would plaitdy have the power to determine such

distances, and provide that no one should be built within the distances thus fixed.

May thfv not, with a due regard to the public exigencies and public interests, do

the same thing when such public works are erected by individuals at the instance

and procurement of the government, for public use ? Were it otherwise, and

were all such grants and stipulations repealablc by a subsequent legislature, be-

cause they are in the fonn of laws, then the unlimited power of the legislature

to alter and change the laws, sometimes called, rather extravagantly, the omnipo-
tence of parliament, would be a source, of weakness and not of strength.

" In making such grants and stipulations, no doubt great caution and foresight

are requisite on the part of the legislature, a just estimate of the public benefit

to be procured, and the cost at which it is to be obtained ; and, as great changes
in the state of things may take place in the progress of time, a great increase of

travel, for instance, on a given line, which changes cannot be specifically fore-

seen, it is the part of wisdom to provide for this, either by limitation of time, res-

ervation of a power to reduce tolls, should they so increase at the rates first fixed

as to become excessive, or of a right to repurchase the franchise upon equitable

terms, so that the contract shall not only be just and equal, in the outset, but,

within reasonable limits, continue to be so. In the charter of the Boston and

Lowell Railroad Corporation, the government reserved the right both to regu-
late the tolls and purchase the franchise, upon terms fixed, and making part of

the contract. When such a contract has been made on considerations of an

equivalent public benefit, and when the grantees have advanced their money to

the public upon the faith of it, the State is bound by the plain principles of

justice faithfully to respect all grants and rights thus created and vested by the

contract. Such a power of regulating public rights is everywhere recognized as

one distinguishable from that of legislation, a power incident and necessary to all

well-regulated governments, and, when rightly exercised, is within the constitu-

tional power of the legislature, and binding upon the government and people.

The court are of opinion that these principles arc well established by authorities.

Piscataqua Bridge o. N. H. Bridge, 7 N. H. 35
; Livingston r. Van Ingen, 9

Johns. 507.

\" In the case of Charles River Bridge v. Warren Bridge, both in this court
•
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proper to submit the question to the jury whether, without unrea-

sonable expense or undue injury to the second grantee, it
*
might

and in the Supreme Court of the Uuit«d States, it was not doubted that a State

•would be bound by a grant of an exclusive right to a bridge or ferry, made in

terms by the legislature ;
on the contrary, the validity of such grant was implied.

The controversy turned on the question, whether, by the simple grant of a toll-

bridge or ferr}', from one terminus to another, any exclusive grant could be im-

plied to take toll for that line of travel, so as to bar the legislature from granting
a right to build a bridge to and from other termini on the same line of travel. 7

Pick. 344; 11 Peters, 420.
" In Fletcher v. Peck, 6 Cranch, 135, the court say,

' Where a law is in its

nature a contract, where absolute rights have been vested under that contract,

a repeal of that law cannot divest those rights.' So any law granting privileges

to others repugnant to these previously granted, which if available would be a

repeal by implication, is obnoxious to the same objection. That which cannot

be repealed in express terms, cannot be repealed by implication, by the enact-

ment of laws repugnant to the provisions of the former act. The same defect of

power which invalidates the one has the same effect upon the other.

" IV. But it is earnestly insisted that the grants to the defendants' corporations

do warrant and
justify

them in setting up the line of transportation by railroad

by the union of the several sections of their respective railroads, and that it may
be regarded as lawfully done under the right of the government to appropriate

private property for public use.

•• It is fully conceded that the right of eminent domain, the right of the sover-

eign, exercised in due form of law, to take private property for public use, when

necessity requires it, of which the government must judge, is a right incident to

every government, and is often essential to its safety.
" And property is nomen generalissimnm and extends to every species of valu-

able right and interest, and includes real and personal property, easements, fran-

chises, and incorporeal hereditaments.
" Even the term '

taking
' which has sometimes been relied upon as implying

something tangible or corporate, is not used in the Massachusetts bill of rights,

but the provision is this :
' Whenever the public exigencies require that the

property of any individual should be appropriated to public uses, he shall receive

a reasonable compensation therefor.' Art. 10. Here again the term '

appropri-

ate
'
is of the largest import, and embraces every mode by which property may

be applied to the use of the public. Whatever exists, which public necessity

demands, may be thus appropriated.
' ' It was held in the Supreme Court of the United States, that a franchise to

build and maintain a toll-bridge might be so appropriated, and that the right of

an incorporated company to maintain such a bridge under a charter from a State,

might, under a right of eminent domain, be taken for a highway. West River

Bridge r. Dix. 6 How, 507.
" The same point was afterwards decided in the same court in the case of a

railroad. Richmond, &c. Railroad r. Louisa Railroad, 13 Howard, 83. Such

appropriation is not regarded as impairing the right of property or the obligation

of any contract, on the contrary it freely admits such right, and in all just gov-
* 417
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not have so exercised the franchise as to have avoided the injury

to the first grantee." But such a view would seem at first
* blush

emments provision is made for an adequate compensation which recognizes the

owner's right.

"Nor does it appear to us to make any diflFerence whether the land or any
other right or interest thus appropriated, be derived directly from the govern-
ment or be acquired otherwise, for the reason already stated, that it does not

revoke the grant or impair or annul the contract, but recognizes and admits the

validity of both. If for instance a government, through its authorized agent
had contracted to convey bind to an individual, and afterwards, and before the

title passed, it should be necessarv' to appropriate such land to public uses, such

taking would not impair the obligation of the contract, the individual would have

the same right to compensation for the loss of his equitable title to the land as

he would have had for the land itself, if the title to it had passed. If, therefore,

in the great advancement of public improvements, in the great changes which

take place in the number of inhabitants, in the number of passengers and (}uan-

tity of property to be transported, or in great and manifest improvements in the

mode of travel and locomotion, it becomes necessary to appropriate in whole or

in part a franchise previously granted, the existence of which is recognized and

admitted, we cannot doubt that it would be competent for the le<!;islature in clear

and express terms to authorize the appropriation of such franchi:>e, making

adequate compensation for the same.
" But we cannot perceive in the acts of incorporation of the three defendant

corporations, or in any of the acts in addition thereto, any act of the govern-
ment taking or appropriating any of the rights, franchises, or privileges of the

plaintiffs' corporation, under the right of eminent domain. The characteristics

of such an appropriation are known and well understood. It must appear that

the government intend to exercise this high sovereign right by clear and express

terms, or by necessary implication, leaving no doubt or uncertainty respecting
such intent.

" It must also appear by the act that they recognize the right of private prop-

erty and mean to respect it, and under our constitution the act conferring the

power must be accompanied by just and constitutional provisions for full com-

pensation to be made to the owner. If the government authorizes the taking of

property for any use other than a public one, or falls to make compKinsation, the

act is simply void, no right of taking as against the owner is conferred, and he

has the same rights and remedies against a party acting under such authority as

if it had not existed.

** In general, therefore, where any act seems to confer an authorit)' on another

to take property, and the grant is not clear and explicit, and no compensation is

provided by it for the owner or party whose rights are injuriously affected, the

law will conclude that it was not the intent of the legislature to exercise the

right of eminent domain, but simply to confer a right to do the act, or exercise

the power given, on first obtaining the consent of those affected."

It was therefore held, that the exclusive right for thirty years granted the

" New York & Erie Railw. v. Young, 33 Pcnn. St. 176.
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to impinge against the free scope of the maxim sic utere tuo ut

alienum non Icedas. And where a railway company obtain a grant
for building their road across a navigable stream, provided the

navigation be not thereby obstructed, this includes an obstruc-

tion caused by the framework and scaffolding used in the course

of construction.^^

7. But a provision in the charter of a railway that if the com-

pany do not locate their road according to the provisions of the

act, they shall forfeit one million of dollars to the state, for the

benefit of a particular county, though assented to by the company,
does not constitute a case of contract, but one of penalty, subject,

as to its enforcement, to the will and pleasure of the legislature.^^
* 8. Where the legislature reserve the right to repeal the charter

of a corporation, if the franchises should be abused or misused,
and the legislature exercise the power to repeal, it will be pre-

sumed to have been exercised properly, and the act held constitu-

tional, unless the company clearly show that their franchises had

not been abused or misused.^^ If the company accept a regrant of

plaintiffs by their charter is subject, like other property, to be appropriated for

public use, on compensation therefor, whenever the public exigencies require it,

in the opinion of the legislature.

In conclusion the court intimate, that, by express grant the legislature, by the

exercise of the right of eminent domain, might perhaps have legally authorized

defendants to construct and maintain a railway from Lowell to Boston, but

inasmuch as no express grant to that effect has been made, it was held that they

had no right to establish, by means of junctions with each other, a continuous

line of transportation by railway from Lowell to Boston, and that such a connec-

tion is making a railway within the meaning of plaintiffs' charter, and is such an

infringement as to be a nuisance to plaintiffs' rights, for which they are entitled

to a remedy. And an injunction was granted. But see Michigan Central Railw.

r. Michigan Southern Railw., 4 Mich. 361.
"
Memphis & Ohio Railw. ». Hicks, 6 Sneed, 427.

'« State V. Baltimore & Ohio Railw., 12 Gill & Johnson, 399. It is said in

this case, that a contract made by the State, for the benefit of one of its counties,

is not within the purview of that provision of the United States constitution,

which prohibits the States from passing any law impairing the obligation of con-

tracts, so as to hinder the State from releasing the contract, or discontinuing an

action brought for its enforcement, in the name of the State.

In this case, in error in the United States Supreme Court, 3 Howard, 534, it

is held, that this was a penalty, imposed upon the company, as a punishment for

disobeying the law, and the legislature had the right to remit it.

" Erie & Northeast Railw. v. Casey, 26 Penn. St. 287
; post, § 254. And

where the legislature has reserved the power to modify any charters that it may
419
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the railway, with enlarged powers, it is thereby estopped to deny
the validity of the repealing act" The pendency of judicial pro-

ceedings against the company does not suspend the exercise of the

repealing power by the legislature.'' Nor can it alter the nature

of the contract growing out of the charter."
* 9. In a recent case in Louisiana,'^ where the plaintiffs' company

grant, an act, in its tenns applicable to all railways, will affi'ct any railway com-

pany whose charter does not contain an express limitation to the contrary.

Bangor, Oldtown, & Milford Railw. r. Smith, 47 Maine, 35. In State r. Noyes,
47 Maine, 189, it was held that the legislature had not the right to determine

whether a corporation has abused or exceeded its powers. Under a power re-

served to amend the charter of a corporation, the legislature may impose upon
the corporation any additional condition or burden connected with the grant,

which they may deem necessary for the public good, or which they might justly

have imposed originally. English r. New Haven & Northampton Co., 32 Conn.

240. And See Delaware Railw. r. Thorp, 1 Houston (Del.), 149; Sute r.

Dawson, 16 Ind. 40; Atkinson v. Marietta & Cincinnati Railw., 15 Ohio N. S.

21; Lafayette Plank-Road Co. r. New Albany, &c. Railw., 13 Ind. 90; Mat-

ter of Kerr, 42 Barb. 119; People r. Kerr, 27 N. Y. 188; Philadelphia &
Reading Railw. p. Philadelphia, 47 Penn. St. 325

;
Milhau r. Sharp, 27 N. Y.

611; Brooklyn City «& Newtown Railw. v. Coney Island & Brooklyn Railw.,

85 Barb. 364 ; Cincinnati & Spring Grove Avenue Street Railw. r. Cumniins-

ville, 14 Ohio N. S. 523; Chenango Bridge Co. r. Binghamton Bridge Co., 27

N. Y. 87
; 8. c. 8 Wallace (U. S.), 51

; PresH, &c. r. Trenton City Bridge Co.,

2 Beasley, 46; Bridge Co. v. Hoboken Land Improvement Co., 2 Beasley,

81; 8. c. 2 Beasley, 503; 8. c. 1 Wallace (U. S.), 116; Sixth Avenue Railw.

V. Kerr, 45 Barb. 138. In Branson v. Philadelphia, 47 Penn. St. 359, it was

held, that every person holding license from a public authority exercising the

whole or a portion of the right of emi'ient domain, neces.sarily takes it subject to

the exercise of this right whenever required by the public good. See also Akin

r. Western Railw., 30 Barb. 305.
" Pontchartrain Railw. v. New Orleans & Car. & Lake P. Railway, 11 Louis.

Ann. 253. The cdurt, in their opinion, profess to base themselves upon the case-

of the Boston & I>owell Railw. r. Salem & Lowell Railw., 2 Gray, 1.

The rule of decision in regard to the constitutionality of the enactments of

the State legislatures, and indeed of the national legislature, is so familiar to the

profes-sion, as scarcely to justify its repetition. Such acts are not ordinarily de-

clared unconstitutional, unless for some obvious conflict with the very terms of

the constitution itself, or some manifest violation of the acknowledged principles
of legislative authority. It will never be done, upon the basis of some unde-

fined theory of the wisdom or justice of the enactment, or of the class of enact-

ments, to which it belongs. See, upon this subject, Calder r. Bull, 3 Dallas,

386 ; Satterlee r. Matthewson, 2 Pet. (U. S.) 380
; Sharpless c. Mayor of Phil-

adelphia, 21 Penn. St. 147.

In the Supreme Court of Wisconsin, in Lumsdcn v. City of Milwaukee, 8 Wise.

485
;
8. c. 6 Am. Law Reg. 157, it was decided, that as by tlie 11th article of the
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were incorporated in 1830, with the exclusive *
privilege of con-

structing and using a railway leading to and from the city of New

constitution of Wisconsin, it is provided that " no municipal corporation shall take

private property for public uses, against the consent of the owner, without the

necessity thereof being first established by the verdict of a jury ;

"
that where

the charter of the city of Milwaukee authorized the judge of the circuit or

county court of Milwaukee, where land is proposed to be taken for public use, to

appoint twelve jurors to view the ground, determine the necessity of the taking,

and assess the damages therefor, but did not in express terms require that the

jury should be sworn before entering upon their duties, or provide any mode for

swearing them
;
that the act was unconstitutional, and the proceedings under it

void, though the jury may have been in fact sworn.

It seems to us, that if this case is correctly reported, it presents a remarkable

departure from the usual rule of construction, in regard to constitutional pro-

visions. There seems here to have been a studious eflfort, by construction, to

raise a conflict between the statute and the constitution
;
while the ordinary rule

of construction, in such cases, undoubtedly is, to avoid such conflict, when it can

fairly be done.

It would seem, that not only the duty of swearing the jury should have been

implied, from the due course of such proceedings, but that even if the act had

provided, in terms, that the jury should not be sworn, it was still so much mere

matter of form, that it ought not to have been held a fatal conflict between the

law and the constitution, there being no express provision in the constitution

that the jury should be sworn.

In a case in Tennessee, Ferguson ». The Miners' & Manufacturers' Bank,

3 Sneed, 609, it was attempted to escape from the force of an act of the legisla-

ture, upon the ground that its passage was obtained by imposition and fraud,

without the majority of the legislature being made aware of the extent of the bill,

and that this was done, by design, through the instrumentality of certain members

of the legislature. The court declined to recognize the validity of such grounds of

impeachment of the acts of the legislature. And the same view of the law seems

to be maintained, by Marshall, Ch. J., in Fletcher v. Peck, 6 Cranch, 87. See

also, as to the interpretation of provisions in the charter of a corporation affect-

ing public rights. State v. Passaic Turnpike Co., 3 Butcher, 217, where, under a

provision that ' ' no gate or turnpike shall be erected in any part of a highway
which has heretofore been used as such," it was held, that when the ancient high-

way had been vacated and the right of the public over a certain part terminated,

the prohibition against the erection of a gate at that place also ceased.

And when a bridge company, claiming an exclusive right within certain lim-

its, asks an injunction to prohibit the building of another bridge within such

limits, a court of equity will not lend its aid when it appears from the answer

that the bridge of the complainants has been so far appropriated to the pur-

poses of a railway as to render it inconvenient and dangerous to ordinary- travel.

President, &c. v. Trenton City Bridge Co., 2 Beasley, 46.

In Akin v. Western Railw., 30 Barb. 305, it was held, that the carrying of

passengers across the river between Albany and Greenbush, free of charge by

the Western Railroad Company on its ferry-boats, was not a violation of the rights
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Orleans, and to and from Lake Pontchartrain ;
and in * 1833 the

New Orleans & Carrollton Railway was incorporated for the con-

struction of a railway from New Orleans to
* Carrollton ;

and in

1840 the Jefferson and Lake Pontchartrain Railway was incorpo-

rated for the construction of a railway from * Carrollton to Lake

Pontchartrain ; and the two last named companies entered into an

arrangement, by which "
through

"
trains were * run from New

Orleans to the lake, the plaintiffs asked for an injunction against

the defendants ; it was held, that the grant of * another railway

from New Orleans to Lake Pontchartrain would have been an in-

fringement of the privileges granted to the plaintiffs by their act

of incorporation, and that the legislature coi^ld no more grant the

power to two or more companies than it could to one.

It is further said, that, if the object of the two companies was in

good faith to accommodate different lines of travel and trade, and

not to engross that which would naturally pass over the plaintiffs'

road, it would be lawful, although incidentally it might sometimes

divert travel or traffic from plaintiffs' road. But if the union of

the two roads was made for the purpose of transporting freight

and passengers to and from the prohibited points, it could not be

vindicated.

It is further said, that, although defendants' acts of incorpora-

tion were not unconstitutional in themselves, the moment the

roads are connected, so as to form a continuous line of railway

between the two prohibited points, they become so, as far as it

concerns the direct travel between the two points, as much as a

single act of incorporation, direct from one point to the other,

would have been. This seems an exceedingly sensible view of the

subject, and one which cannot fail to commend itself to practical

men.

10. The more recent decisions of the national tribunal of

ultimate resort upon questions of exclusive grants, render it

more difficult than formerly to anticipate precisely what may be

hereafter regarded as the only safe basis upon which to predi-

cate such a claim. In the very latest reported decision of that

court,^^ the opinion by Mr. Justice Nelson seems to recognize

conferred upon Akin and Schuyler by their grant from the corporation of Albany,
made on the 1st of October, 1852, of the exclusive right of ferriage for the term

of twelve years.
»»

Turnpike Ck). r. The State of Maryland, 3 Wallace (U. S.), 210.'

•
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the old foundations, that any such claim must rest either upon
au exclusive grant in terms, or by clear implication, and that

all reasonable intendments will be made against any such ex-

clusive grant. And the same view is maintained in the dis-

senting opinion of Mr. Justice drier in the Bingharaton Bridge

case,
20 which is concurred in by two of the other judges. And

this is the ground upon which the last case referred to is placed

by the court of Appeals in New York.^^
* 11. But the decision of tlie majority of the court in the Bing-

hamton Bridge case seems to us to be putting all the former

decisions of the court upon this point at utter defiance, and to

erect a platform for exclusive privileges and grants, which, without

much enlargement, might be made to carry safely almost any
claim of the kind. For it seems impossible to argue that there

was any express exclusive grant in that case, or that one could be

fairly implied except by the most liberal construction. But we
have no great apprehension that the decision will hereafter be

regarded as a safe precedent.

12. The cases which have occurred in the state courts since the

former edition, bearing upon this point, are considerably numerous,
but not of the greatest interest.

(1.) The question has been somewhat discussed in New Jersey in

regard to bridges across the river Delaware. But these questions^
are so much affected by compacts between the adjoining states as

not to be of any special interest to the profession generally. It

was decided, in the last case cited, that where one bridge company
sets up a claim of exclusive right, within certain limits, and seeks

for an injunction prohibiting the building of another bridge within

those limits, a court of equity will not lend its assistance when it

appears from the answer of the defendants that the plaintiffs'

bridge has been so far appropriated to the uses of a railway as to

render ij, inconvenient and dangerous for ordinary travel.^

(2.) The erection of a railway bridge for the passage of persons

only, in the cars of the company, is no infringement of the exclu-

sive privileges of an existing bridge for ordinary travel.^ It is

» 3 Wallace (U. S.), 61.
»' 27 N. Y. 87.
" The Trenton City Bridge Co., 2 Beasley, 46.

"
Bridge Co. r. Hoboken Land & Imp. Co., 2 Beasley, 81

;
8. c. 2 Beasley,

603; 1 Wallace (U. S.), 116; supra, n. 18.
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declared iu these cases that no structure across a river could be

regarded as a bridge, within the fair construction of the plaintiffs'

charter, unless it had a foot-way for man and beast to pass on.

The cases are reviewed, and this is hero shown to be the common-

law definition of a bridge across rivers.

13. The conflicting rights of different grantees along the shores

of tide-waters, are discussed in a recent case iu New York.^

•SECTION II.

Power of the Legislature to impose Restrictions upon existing

Corporations.

1. An Bubject to legulative control in regard 6. Effect of public patronage in regard to

to police. I legislative control.

2 and n. 8. Opinion of court in a ca$e a$ to 7. Railwaif companies may be compelled to

railuxtys. I niodify their erections.

8. Important early cote in Maryland. ; 8. Summary remedies given to a corporation

4. Extent of a reserved power to repeal char- no part of itsfranchises.

ters ofcorporations. \
9. Statutes to comjiensate for animals killed

6. Where the charter is expressly exempted I on (he railway tracks apply to existing

from legi^ative control. I as wdl asfuture companies.

§ 232. 1. The power of the legislature to impose new burdens,

restrictions, or limitations, upon existing corporations, is one

of some difficulty. There are confessedly certain essential fran-

chises of such corporations which are not subject to legislative

control
;
and at the same time it cannot be doubted that these

artificial beings or persons, the creations of the law, are equally

subject to legislative control, and in the same particulars pre-

cisely, as natural persons.^ Railways, so far as the regulation of

their own police affecting the public safety, both as to life and

••
Taylor r. Brookman, 45 Barb. 106.

'

Although a charter granted to a corporation by the state is a contract be-

tween the state and corporation, the obligation of which cannot be impaired by

subsequent legislation, corporations, like natural persons, are subject to remedial

legislation and amenable to general laws. Coffin v. Rich, 46 Me. 507. When
a private corporation, doing business in the city, creates in the course of its

business a nuisance which causes injury to the property of a citizen, such cor-

poration will be responsible therefor in an action, notwithstanding such city may
have attempted to authorize the acts which caused the nuisance. Gas Co. v. Teel,

20 Ind. 131.
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property, and also the general police power of the state, as to their

unreasonable disturbance of, and interference with, other rights,

either by noise of their engines in places of public concourse, as

the streets of a city, or damage to property, either in public streets

and highways or escaping from the adjoining fields
;
there can be

no question whatever, are subject to the right of legislative

control.^
*

2. And this right extends not only to the matters enumerated,
but to an infinite variety of other matters coming into the same

general description of the public police, and the police of the rail-

way ;
of the importance or necessity of which the legislature must

be the judge.^

* In State v. Noyes, 47 Me. 189, it was held that private corporations, with-

out any express reservation of the powers over them by the legislature in their

charter, are subject, like individuals, to be restrained, limited, and controlled in

the exercise of their powers, by such laws as the legislature may pass, based upon
the principles of safety to the public. But police regulations established by the

legislature for the mere convenience of the public or of travellers on a railway,

cannot be upheld against individuals or private corporations. Police regulations

imposed upon a corporation in violation of the rights secured to such corporation

by its charter are not binding upon it. lb. See State v. Jersey City, 5 Dutcher,

170.
^
Boston, Concord, & Montreal Railw. v. State, 82 N. H. 215, where it is held

that the legislature may subject existing railway companies to indictment for

negligence causing the death of any person. In Thorpe v. Rutland & Burlington

Railw., 27 Vt. 140, the subject is very extensively examined. " The present case

involves the question of the right of the legislature to require existing railways

to respond in damages for all cattle killed or injured by their trains until they

erect suitable cattle-guards at farm-crossings. No question could be made where

such a requisition was contained in the charter of the corporation, or in the gen-

eral laws of the state at the date of the charter. But where neither is the case,

it is claimed that it is incompetent for the legislature to impose such an obligation

by statute, subsequent to the date of the charter.
" It has never been questioned, so far as I know, that the American legisla-

tures have the same unlimited power in regard to legislation which resides in the

British parliament, except where they are restrained by written constitutions.

That must be conceded, I think, to be a fundamental principle in the political

organizations of the American states. We cannot well comprehend how, upon

principle, it should be otherwise. The people must, of course, possess all legis-

lative power originally. They have committed this in the most general and

unlimited manner to the several state legislatures, saving only such restrictions

as are imposed by the constitution of the United States or of the particular state

in question. I am not aware that the constitution of this state contains any re-

striction upon the legislature in regard to corporations, unless it be that where
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* 3. There is an early case in Maryland,* where the legislature, by

special statute, enabled the defendants to issue bonds for the *
pay-

•

any person's property is taken for the use of the public, the owner ought to

receive an equivalent in money'; or that there is any such restriction in the

United States constitution except that prohibiting the states from passing any
law impairing the obligation of contracts.

•' It is a conceded point upon all hands that the Parliament of Great Britain

is competent to make any law binding upon corporations, however much it may
increase tlieir burdens or restrict their powers, whether general or organic, even

to tlie repeal of their charters.

" This extent of power is recognized in the case of Dartmouth College r.

Woodward, 4 Wheat. 518, and the leading authorities are there referred to.

Any requisite amount of authority, giving this unlimited power over corporations

to the British Parliament, may readily be found. And if, as we have shown, the

several state legislatures have the same extent of legislative power, with the

limitations named, the invioLability of these artificial bodies rests upon the same

basis in the American states with that of natural persons. And there are no

doubt many of the rights, powers, and functions of natural persons which do not

come within legislative control. Such, for instance, as are purely and exclu-

sively of private concern, and in which the body politic, as such, have no special

interest.

"
II. It being assumed, then, that tlie legislature may control the action, pre-

scribe the functions and duties of corporations, and impose restraints upon them

to the same extent as upon natural persons, that is, in all matters coming within

the general range of legislative authority, subject to the limitation of not im-

pairing the obligation of contracts, provided the essential franchise is not taken

without compensation, it becomes of primary importance to determine the extent

to which the charter of a corporation may fairly be regarded as a contract within

the meaning of the United States constitution.

"
Upon this subject the decisions of the United States Supreme Court must

be regarded as of paramount authority. And the case of Dartmouth College v.

Woodward, being so much upon the very point now under consideration, and

the leading case and authoritative exposition of the court of last resort upon that

subject, must be considered as the common starting point, the point of divergence,

so to spi'ak, of all the contrariety of opinion in regard to it.

" Mr. Chief Justice Marshall there says,
' A corporation is an artificial being,— the mere creature of the law,— it possesses only those properties which the

charter of its creation confers upon it, either expressly or as incidental to its very

existence.'' The decision throughout treats this as the fundamental idea, the

pivot upon which the case turns. The charter of a corporation is thus regarded
as a contract, inasmuch as it is an implied undertaking on the part of the state,

that the corporation, as such, and for the purposes therein named or implied,

shall enjoy the powers and franchises by its charter conferred. And any statute

essentially modifying these corporate franchises is there regarded as a violation

of the charter. But when we come to inquire what is meant by the franchises of

*
McCuUogh r. A. & £. RaUw.. 4 GiU, 58.

•
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ment of their debts, providing that the interest should be paid out

of a certain fund designated in the act for that purpose,
* the prin-

a corporation, the principal difficulty arises. Certain things, it is agreed, are

essential to the beneficial existence and successful operation of a corporation,
such as individuality and perpetuity when the grant is unlimited

;
the power to

sue and to be sued
;
to have a common seal and to contract

; and, in the case of

a railway, to have a common stock, to construct and maintain its road, and to

operate the same for the common benefit of the corporators. Certain other

things, as incident to the beneficial use of these franchises, are necessarily im-

plied. But there is a wide field of debatable ground outside of all these. It is

conceded that the powers expressly, or by necessary implication, conferred by
the charter, and which are essential to the successful operation of the corpora-

tion, are inviolable. The Supreme Court of Ohio, in Meclianics' & Traders'

Bank v. Debolt, 1 Ohio N. S. 691, have even denied this, and in argument assume

the right of the legislature to repeal the charter of banking corporations. So

also in Toledo Bank v. Bond, id. 622. But these cases involve only the right

of the legislature to grant away permanently, for a consideration, the right of

taxation, which seems to me not to involve the general question.
"But it has sometimes been supposed that corporations possess a kind of

immunity and exemption from legislative control, extending to every thing

materially affecting their interests, and where there is no express reservation

in their charters. It was upon this ground that a perpetual exemption from

taxation was claimed in Providence Bank v. Billings, 4 Pet. U. S. 514, their

charter being general, and no power of taxation reserved to the state. The

argument was, that the right to tax either their property or stock was not only
an abridgment of the beneficial use of the franchise, but if it existed, was capable
of being so exercised as virtually to destroy it. This was certainly plausible,

and the court do not deny the liability to so exercise the power of taxation as to

absorb the entire profits of the institution. But still they deny the exemption
claimed. Chief Justice Marshall there says, 'The great object of an incorpora-
tion is, to bestow the character and properties of individuality on a collected and

changing body of men. Any privileges which may exempt it from the burdens

common to individuals, do not flow necessarily from the charter, hut must he

expressed in it, or they do not exist.''

" This is sufficiently explicit, and upon examination will be found, I think, to

have placed the matter upon its true basis. In reason it would seem no fault

could be found with the rule here laid down by the great expounder of American

constitutional law. As to the general liability to legislative control, it places

natural persons and corporations precisely upon the same ground. And it is the

true ground, and the only one upon which equal rights and just liabilities and

duties can be fairly based.
" To apply this rule to the present case, it must be conceded that all which

goes to the constitution of the corporation and its beneficial operation is granted

by the legislature, and cannot be revoked, either directly or indirectly, without

a violation of the grant, which is ijegarded as impairing the contract, and so pro-

hibited by the United States constitution. And if we suppose the legislature to

have made the same grant to a natural person which tliey did to defendants,
* 432
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cipal being irredeemable for thirty years, and it was provided that

the amount of A.'s claim should be determined by
*
B., and it was

which they may undoubtedly do (Moor r. Veasie, 32 Maine, 343
;

s. c. in error

in the Sup. Ct. U. S. 4 Pet. 568), it would scarcely be supposed that they

thereby parted with any general legislative control over such person or the

business secured to him. Such a supposition, when applied to a single natural

person, sounds most absurd. But it must in fact be the same thing when applied

to a corporation, however extensive. In either case the privilege of operating

the road and taking tolls, or fare and freight, is the essential franchise conferred.

Any act essentially paralyzing this franchise, or destroying the profits therefrom

arising, would, no doubt, be void. But beyond that the entire power of legisla-

tive control resides in the legislature, unless such power is expressly limited in

the grant to the corporation, as by exempting their property from taxation in

consideration of a share of the profits, or a bonus, or the public duties a.«sunied.

And it has been questioned how far one legislature could, in this manner, abridge
the general power of every sovereignty to impose taxes to defray the expense of

public functions. Brewster r. Hough, 10 N. H. 138; Mechanics' and Traders'

Bank r. Dcbolt, 1 Ohio N. S. 691
;
Toledo Bank r. Bond, id. 622. It seems to

me there is some ground to question the right of the legislature to extinguish,

by one act, this essential right of sovereignty. I should not be surprised to find

it brought into general doubt. But at present it seems to be pretty generally

acquiesced in. State of New Jersey v. Wilson, 7 Cranch, 164; reaffirmed in

Gordon r. Appeal Tax Court, 8 How. 133. But all the decisions in the United

States Supreme Court, allowing the legislature to grant irrevocably any essential

prerogative of sovereignty, require it to be upon consideration, and in the case

of corporations, contemporaneous with the creation of the franchise. Richmond

Railw. Co. F. The Louisa Railw. Co., 13 How. 71. Similar decisions in regard
to the right of the legislature to grant perpetual exemption from taxation to

corporations and property, the title to which is derived from the state, have

been made by this court, Hcrrick v. Randolph, 13 Vt. 525, and in some of the

other states, Landon r. Litchfield, 11 Conn. 251, and cases cited; O'Donnell v.

Bayley, 24 Miss. 386. But these cases do not affect to justify even tiiis express

exemption from taxation being held inviolable, except upon the ground that it

formed a part of the value of the grant, for which the state received or stipulated

for a consideration.
" But in the present case the question arises upon the statute of 18.^0, requir-

ing all railways in the state to make and maintain cattle-guards at farm-crossings,
and until they do so, making them liable for damage done to cattle by their

engines, by reason of defect offences or cattle-guards. The defendants' charter

required them to fence their road, but no express provision is made in regard to

cattle-guanls. There is no pretence of any express exemption in the charter

upon this subject, or that such an implied exemption can fairly be said to form

a condition of the act of incorporation, unless every thing is implied by grant,
which is not expressly inhibited

;
whereas the true rule of construction in regard

to the powers of corporations is, that they are to take nothing by intendment,

but what is necessary to the enjoyment of that which is expressly granted. In

addition to the cases already cited, we may here refer to the language of the
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held that it was not competent for the legislature to provide, by

subsequent statute, for referring A.'s claim to other * arbitrators

opinion of Orier, Justice, in Richmond Railw. Co. v. The Louisa Railw. Co., 13

Howard, 71, citing from the former decisions of the court, with approbation
' that public grants are to be construed strictly, that any ambiguity in the terms

of the grant must operate against the corporation and in favor of the public, and

the corporation can claim nothing but what is clearly given by the act.' This

being the definitive determination of the court of last resort, upon this subject,

in so recent a case, should be regarded as final, if there be any such thing any-

where. And the language of Taney, Ch. J., in Charles River Bridge v. Warren

Bridge, 11 Peters, 548, is still more specific, and, in my judgment, eminently

just and conservative: 'The continued existence of a governmentwould.be of

no great value, if by implications and presumptions it was disarmed of the

powers necessary to accomplish the ends of its creation, and the functions it was

designed to perform transferred to privileged corporations.' The conclusion of

this learned judge and eminent jurist is, that no claim in any way abi*idging the

most unlimited exercise of the legislative power over persons, natural or arti-

ficial, can be successfully asserted, except upon the basis of an express grant, in

terms, or by necessary implication.

"But upon the principle contended for in Providence Bank v. Billings &
Pitman, 4 Peters, Sup. Ct. R. 614, and sometimes attempted to be maintained

in favor of other corporations, most of the railways in this state would be quite

beyond the control of the legislature, as well as to their own police, as that of

the state generally. For in very few of their charters are these matters defined,

or the control of them reserved to the legislature. Many of the charters do not

require the roads to be fenced. But in Quimby v. The Vermont Central Rail-

road Co., 23 Vt. 387, it was considered that the corporation were bound, as a

part of the compensation to land-owners, either to build fences or pay for them.

The same was held also in Morss v. Boston and Maine Railw., 2 Cush. 536.

Any other construction will enable railways to take land without adequate com-

pensation, which is in violation of the state constitution, and would make the

charter void to that extent. So, too, in regard to farm-crossings, the charters of

many roads are silent. And it has been held, that the provision for restoring

private ways does not apply to farm-crossings. But the railways, without excep-

tion, built farm-crossings, regarding them as an economical mode of reducing
land damages, and they are now bound to maintain them, however the case*

might have been if none had been stipulated for, and the damages assessed

accordingly. Manning v. Eastern Counties Railw. Co., 12 M. & W. 237. So,

too, many of the charters are silent as to cattle-guards at road-crossings, but the

roads generally acquiesced in their necessity, both for the security of property

and persons upon the railway and of cattle in the highway. For it has been held

that this provision is for the protection of aU cattle in the highway. Fawcett v.

The York and North Midland Railw. Co., 2 Eng. Law & Eq. 289
;
Trow v. Ver-

mont Central Railw. Co., 24 Vt. 487. Thus, making a distinction in regard to

the extent of the liability of railways for damages arising through defect offences

and farm-crossings and cattle-guards at those points, and those which arise from

defect of fences and cattle-guards at road-crossings, the former being only for
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than the one named in the first act, and making it a charge on the

same fund, without the consent of the other creditors.

the protection of cattle rightfully in the adjoining fields, as was held in Jackson

c. Rut. & Bur. Kailw. Co., 25 Vt. 150, and the other for the protection of all

cattle in the highway, unless perhaps in some excepted cases amounting to gross

negligence in the owners. And there can be no doubt of the perfect right of the

legislature to make the same distinction in regard to the extent of the liability

of railways, in the act of 1850, if such was their purpose, which thus becomes a

matter of construction.
'* But the present case resolves itself into the narrow question of the right of

the legislature, by general statute, to require all railways, whether now in opera-
tion or hereafter to be chartered or built, to fence their roads upon both sides,

and provide sufficient cattle-guards at all farm and road-crossings, imder penalty

of paying all damage caused by their neglect to comply with such requirements.
It might be contended that cattle-guards are a necessary part of the fence at all

crossings, but that has been questioned, and we think the matter should be

decided upon the general ground. It was supposed that the question was de-

termined by this court in Nelson r. Vermont and Canada Railw., 26 Vt. 717.

The general views of the court are there stated as clearly as it could now be

done, but as the general question is of vast importance, both to the roads and

the public, and has been urged upon our consideration, we have examined it very
much in detail.

" We think the power of the legislature to control existing railways in this

respect, may be found in the general control over the police of the country,

which resides in the law-making power in all free states, and which is, by the

fifth article of the bill of rights of this state, expressly declared to reside per-

petually and inalienably in the legislature, which is, perhaps, no more than the

enunciation of a general principle applicable to all free states, and which cannot,

therefore, be violated so as to deprive the legislature of the power, even by

express grant to any mere private or public cori)oration. And when the regu-

lation of the police of a city or town, by general ordinances, is given to such

towns and cities, and the regulation of their own internal police is given to

railways to be carried into effect by their by-laws and other regulations, it is of

course always, in all such cases, subject to the superior control of the legislature.

That is a responsibility which legislatures cannot divest themselves of if they
would.

" This police power of the state extends to the protection of the lives, limbs,

health, comfort, and quiet of all persons and the protection of all projierty within

the state. According to the maxim. Sic utere tuo ut alienum non Icedas, which

being of universal application, it must, of course, be within the range of legis-

lative action to define the mode and manner in which every one may so use iiis

own as not to injure others. So far as railways are concerned, this police power,
which resides primarily and ultimately in the legislature, is twofold: 1. The

police of the roads, which, in the absence of legislative control, the corporations
themselves exercrise over their operatives, and to some extent over all who do

business with them, or come upon their grounds, through their general statutes

and by their officers. We apprehend there can be no manner of doubt that the
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* 4. Under the usual legislative reservation of the power to alter,

modify, or repeal the charter of a railway company, it has * been

legislature may, if they deem the public good requires it, of which they are to

judge, and in all doubtful cases their judgment is final, require the several rail-

ways in the state to establish and maintain the same kind of police which is now

observed upon some of the important roads in the countrj' for their own security,

or even such a police as is found upon the English railways, and those upon the

continent of Europe. No one ever questioned the right of the Connecticut

legislature to require trains upon all their railways to come to a stand before

passing draws in bridges ;
or of the Massachusetts legislature to require the

same thing before passing another railway. And by parity of reason may all

railways be required so to conduct themselves as to other persons, natural or

corporate, as not unreasonably to injure them or their property. And if the

business of railways is specially dangerous, they may be required to bear the ex-

pense of erecting such safeguards as will render it ordinarily safe to others, as is

often required of natural persons under such circumstances.
" There would be no end of illustrations upon this subject, which, in the

detail, are more familiar to others than to us. It may be extended to the super-

vision of the track, tending switches, running upon the time of other trains, run-

ning a road with a single track, using improper rails, not using proper precautions

by way of safety beams in case of the breaking of axle-trees, the number of brake-

men upon a train with reference to the number of cars, employing intemperate or

incompetent engineers and servants, running beyond a given rate of speed, and

a thousand similar things, most of which have been made the subject of legisla-

tion or judicial determination, and all of which may be. Hegeman r. Western

Railw. Co., 16 Barbour, 353.
"

2. There is also the general police power of the state, by which persons and

property are subjected to all kinds of restraints and burdens, in order to secure

the general comfort, health, and prosperity of the state, of the perfect right in

the legislature to do which no question ever was, or upon acknowledged general

principles ever can be made, so far as natural persons are concerned. And it is

certainly calculated to excite surprise and alarm, that the right to do the same

in regard to railways should be made a serious question. This objection is made

generally upon two grounds : 1. That it subjects corporations to virtual destruc-

tion by the legislature ;
and 2. That it is an attempt to control the obligation of

one person to another in matters of merely private concern.
" The first point has been already somewhat labored. It is admitted that the

essential franchise of a private corporation is recognized by the best authority

as private property, and cannot be taken without compensation, even for public

use. Armington v. Bamet, 15 Vt. 745
;
West River Bridge Co. r. Dix, 16 Vt.

446 ;
8. c. in error in the United States Sup. Court, 6 Howard, 507

;
1 Shelford

(Bennett's ed.), 441, and cases cited.

" The legislature may, no doubt, prohibit railways from carrjnng freight which

is regarded as detrimental to public health or morals, or the public safety gener-

ally, or they might probably be made liable as insurers of the lives and limbs of

passengers as they virtually are of freight. The late statute, giving relatives the

right to recover damages where a passenger is killed, has wrought a verj- im-
•
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considered that the legislature cannot impose pecuniary burdens

upon the company of a character different from any
* others in the

portant change in the liability of railways, ten times as much, probably, as the

one now under consideration ever could do. And I never knew the right of the

legislature to impose the liability to be brought in question.
•• But the argument that these cattle-guards at farm-crossings are of so private

a character as not to come within the general range of legislative cognizance,

seems to me to rest altogether upon a misapprehenj^ion. It makes no difTeri'nce

how few or how many persons a statute will be likely to affect. If it professes

to regulate a matter of public concern, and is in its terms general, applying

equally to all persons or property coming within its provisions, it makes no dif-

ference, in regard to its character or validity, whether it will be likely to reach

one case or ten thousand. A statute rcciuiriiig powder-mills to be built remote

from the villages or highways, or to be separated from the adjoining lands by

any such muniment as may be requisite to afford security to others' property or

business, would probably be a valid law if there were but one powder-mill in the

state, or none at all, and notwithstanding the whole expense of the protection

should be imposed upon the proprietor of the dangerous business. And even

where the state legislature have erected a corporation for manufacturing powder
at a given point, at the time remote from the inhabitants, if in process of time

dwellings approach the locality, so as to render the further pursuit of the business

at that point destnictive to the interests of others, it may be required to be sus-

pended or removed, or secured from doing harm, at the sole expense of such

corporation. This very point is, in effect, decided in regard to Trinity Church

Cemetery, which is a royal grant for intennent, securing fees to the proprietors,

in the case of Coates v. The City of New York, 7 Cowen, 604
;
and in regard to

The Presbyterian Brick Church Cemetery in their case v. The City of New York,
5 Cowen, 538.

"
So, too, a statute requiring division fences between adjoining land proprie-

tors, to be built of a given height or (juality, although differing from the former

law, would bind natural persons and equally corporations. But a statute re-

quiring land-owners to build all theirfences of a given quality or iicight would,

no doubt, be invalid, as an unwarrantable interference with matters of exclu-

sively private concern. But the farm-crossings upon a railway are by no means

of this character. They are division fences between adjoining occupants, to all

intents. In addition to this they are the safeguards which one person, in the

exercise of a dangerous business, is required to maintain in order to prevent the

liability to injure his neighbor. This is a control by legislative action coming

strictly within the obligation of the maxim. Sic tiiere tuo, and which has always
been exercised in this manner in all free states, in regard to those whose busi-

ness is dangerous and destructive to other persons, properly, or business.

Slaughter-houses, powder mills, or houses for keeping powder, unhealthy manu-

factories, the keeping of wild animals, and even domestic animals, dangerous to

persons or property, have always been regarded as under the control of the legis-

lature. It seems incredible how any doubt should have arisen upon the point
now before the court. And it wotild seem it could not, except from some unde-

fined apprehension which seems to have prevailed to a considerable extent, tliat
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charter, as requiring them to cause a proposed new street or high-

way to be taken across their track, and to * cause the necessary ex-

a.corporation did possess some more exclusive powers and privileges upon the

subject of its business, than a natural person in the same business with equal

power to pursue and to accomplish it, which, I trust, has been suflSciently

denied.
" I do not now perceive any just ground to question the right of the legisla-

ture to make railways liable for all cattle killed by their trains. It might be

unjust or unreasonable, but none the less competent. Girtman r. The Central

Railroad, 1 Kelley (Georgia), 193, is sometimes quoted as having held a different

doctrine, but no such point is to be found in the case. The British Parliament

for centuries, and most of the American legislatures, have made the protection

of the lives of domestic animals the subject of penal enactment. It would

be wonderful if they could not do the same as to railways, or if they could not

punish the killing, by requiring them to compensate the owner, or, as in the

present case, to do it until they used certain precautions in running their trains,

to wit : maintained cattle-guards at road and farm-crossings.
" There are some few cases in the American courts bearing more directly upon

the verj- point before us. In Suydam v. Moore, 8 Barbour, 358, the ver}- same

point is decided against the railway. Willard, J., compares the requirement to

the law of the road, the passing of canal boats, and keeping lights at a given ele-

Tation in steamboats, and says it comes clearly within the maxim. Sic utere tuo ut

alienum non Icedas ; and in Waldron v. The Rensselaer & Saratoga Railw., id. 390,

the very same point is decided, and the same judge says the requirements of the

new act, which is identical with our statute of 18o0, as applied to existing rail-

ways,
' are not inconsistent with their charter, and are, in our judgment, such as

the legislature had the right to make.' They were designed for the public safety

as well as the protection of property. In Milliman r. The Oswego & Syracuse

Railw., 10 Barb. 87, the ground is assumed that the new law was not intended

to apply to existing roads. And no doubt is here intimated of the right of the

legislature to impose similar regulations upon existing railways. The New York

Revised Statutes subject all corporate charters to the control of the legislature,

but it has been there considered, that this reservation does not extend to mat-

ters of this kind, but that the right depends upon general legislative authority.

The case of The Galena & Chicago Union Railw. v. Loomis, 13 Illinois, 548,

decides the point, that the legislature may pass a law requiring all railways to

ring the bell or blow the whistle of their engines immediately before passing

highways at grade. The court say,
' The legislature has the power, by general

laws, from time to time, as the public exigencies may require, to regulate cor-

porations in their franchises, so as to provide for the public safety. The provi-

sion in question is a mere police regulation, enacted for the protection and safety

of the public, and in no manner interferes with or impairs the powers conferred

on the defendants in their act of incorporation.' All farm-crossings in England
are required to be above or below grade, so as not to endanger passengers upon
the road, and so of all road-crossings there, unless protected by gates. I could

entertain no doubt of the right of the legislature to require the same here as to

all railways, or even to subject their operations to the control of a board of
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cavations, cmbaiikmeuts, and other work to be done at their own

expense.*

commissioners, as has been done in some states. In Benson r. New York City,

10 Barbour, 223» it was held, tliat a ferrj', the grant to which was held under the

authority of the state, but from the city of New York, and which was a private

corporation, as to the stock, might be required by the legislature to confonn to

such regulations, restrictions, and precautions as it deemed necessary for the

public benefit and security. The opinion of Woodbury, J., in East Hartford v.

Hartford Bridge Co., 10 Howard 511, assumes similar grounds, although that

case was somewhat different. The case of Swan v. Williams, 2 Michigan, 427,

denies that railways are private corporations. But that proposition is scarcely

maintainable, so far as the pecuniary interest is concerned. If the stock is owned

by private persons, the corporation is private so far as the right of legislative con-

trol is concerned, however public the functions devolved upon it may be. The

language of Marshall, Ch. J., in Dartmouth College v. Woodward, 4 Wheaton,

518, 629, seems pertinent to tlie general question of what laws are prohibited on

the ground of impairing the obligation of contracts :
* That the framers of the

Constitution did not intend to rvstrain the states in the regulation of their civil

institutions adopted for internal government, and that the instrument they have

given us is not to be so construed, may be admitted.' And equally pertinent is

tlie commentary of Parsons on Contracts, vol. 2, 511 (2d Edition), upon the

provision of the United States Constitution in relation to the obligation of con-

tracts.
' We may say that it is not intended to apply to public property, to the

discharge of public duties, to the possession or exercise of public rights, nor ta

any changes or qualifications in any of these, which the legislature of any state

may at any time deem expedient.'
" We conclude, then, that the authority of the legislature to make the require-

ment of existing railways, may be vindicated, because it comes fairly within the

police of the state ;
2. Because it regards the division fence between adjoining

proprietors ;
3. Because it properly concerns the safe mode of exercising a dan-

gerous occupation or business
;
and 4. Because it is but a reasonable provision

for the protection of domestic animals, all of which interests fall legitimately

within the range of legislative control, both in regard to natural and artificial

persons."
The same rule is adopted in Bulkley r. N. Y. & N. H. Railw. Co., 27 Conn.

479. See also Conn. & Pass. Railw. Co. v. Ilolton, 32 Vt. 43. And a clause

giving to a railway company the fee-simple in the track and the exclusive use and

occupation of the same, and providing that no person or body politic or corpo-

rate should interfere therewith or do any thing to detract from the profits of the

company, will not exempt such company from the operations of tiie statute mak-

ing railway companies liable for cattle killed on their track. Indianapolis, &c.

Railw. r. Kercheval, 16 Ind. 84. And see Judson o. N. Y., &c. Railw., 29

» Miller r. New York and Erie Railw., 21 Barb. 513. In Lee & Co.'s Bank,

21 N. Y. 9, the court intimate that under such a reservation the charter may be

revoked or altered by a change in the constitution of the state as well as by legis-

lative action.

VOL. n. 28
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*5. And where the charter of a railway company expressly

exempts it from legislative control, the legislature may neverthe-

Conn. 434, 438, opinion of the court
; Ohio, &c. Railw. v. McClelland, 25 111.

140; Grannahan v. Hannibal, &c. Railw., 30 Missouri, 546. On the same

principle it is said in Galena, «&c. Railw. r. Dill, 22 111. 264, that an act exempt-

ing a railway company from ringing a bell or sounding a whistle at a street

crossing, is not unconstitutional. See also Veazie v. Mayo, 45 Maine, 660;

Bulkley V. New York, &c. Railw., 27 Conn. 479
;
New Albany, &c. Railw. r.

Maiden, 12 Ind. 10; Indianapolis, &c. Railw. v. McAhron, 12 Ind. 552. The
last mentioned cases hold that the statute requiring railways to be fenced is in

the nature of a police regulation, and could therefore be enacted after the incor-

poration of the road.

"NoTK.— There are some analogous subjects where legislative control has

been sustained by the courts, which may properly be here alluded to. The ex-

pense of sidewalks and curb-stones in cities and towns has been imposed upon

adjacent lots, chiefly for general comfort and convenience. Paxon v. Swett, 1

Green, 196
; City of Lowell v. Hadley, 8 Met. 180. Matter of Dorrance Street,

4 Rhode Island, 230. Deblois r. Barker, id. 445. Unlicensed persons not

allowed to remove house-dirt and offal from the streets. Vandine's case, 6 Pick.

187. Prohibiting persons, selling produce not raised upon their own farms,

from occupying certain stands in the market. Nightingale's case, 11 Pick. 168.

See also Buffalo v. Webster, 10 Wend. 99
;
Bush ». Seabury, 8 Johns. 419.

Prohibiting the driving or riding horses faster than a walk in certain streets.

Commonwealth v. Worcester, 3 Pick. 462. Prohibiting bowling-alleys. Tanner

V. The Trustees of the City of Albion, 5 Hill, N. Y. 121, or the exhibition of

stud-horses in public places. Nolin v. Mayor of Franklin, 4 Yerger, 163. The
same may be said of all statutes regulating the mode of driving upon the high-

way or upon bridges, the validity of which has been long acquiesced in.

" The destruction of private property in cities and towns, to prevent the

spread of conflagrations, is an extreme application of the rule, compelling the

subserviency of private rights to public security, in cases of imperious necessity.

But even this has been fully sustained, after the severest scrutiny. Hale v.

Lawrence, and other cases upon the same subject. 1 Zabriskie, 714
;
3 Zabriskie,

9 ;
Id. 590, and cases there referred to from the New York Reports. There is,

in short, no end to these illustrations, when we look critically into the police of

the large cities. One in any degree familiar with this subject, would never

question the right depending upon invincible necessity, in order to the mainte-

nance of any show of administrative authority, among that class of persons with

which the city police have to deal. To such men, any doubt of the right to subject

persons and property to such regulations as the public security and health may
require, regardless of merely private convenience, looks like mere badinage.

They can scarcely regard the objector as altogether serious. And, generally,

these doubts, in regard to the extent of governmental authority, come from those

who have had small experience."

The power of the legislature to impose new burdens, depends, of course,

upon the inquiry whether the burden will impair the essential obligation of the
* 439
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less *
subject the company, by a general law applicable to all railway

companies, to the duty of paying laborers upon its works whose

wages are in arrear and not paid by the contractors.^

contract, in the charter of the corporation. Washington Bridge Co. r. State 18

Conn. 53. Thus, in this case, the plaintiffs had a grant to build a bridge over

the Housatonic River in 1802, and, by additional acts in 1808, tlie grant was

made exclusive for six miles on the river, provided that nothing contained in the

grant should be construed to impair the rights of persons navigating the river.

The company built their bridge, and kept it in repair acconling to the terms of

the charter, until 1845, when the legislature passed a resolve requiring them to

construct a draw, &c., so as to admit the free and easy passage of all registered

or licensed vessels, whether sail or steam vessels, through their bridge, and the

act specified a certain time when the draw should be complete, and tliat certain

commissioners should accept the same, and also gave owners of vessels aforesaid,

who should be delayed or detained by the insufficiency of the draw, right to

recover damages sustained thereby, of the company. And the resolve further

provided, that plaintiffs should be deprived of their power to take their tolls, as

formerly, until the draw should be completed, and accepted, as aforesaid. Plain-

tiffs having failed to comply with the resolve, on an information in the nature of

a quo wairanto, alleging delays to vessels, &c., it was held that the resolve of

1845 was not binding upon the bridge company, no reservation being made in

the former acts and resolves, of power to vary or impose new burdens upon the

corporation without its consent. See also Commonwealth v. CuUen, 13 Penn. St.

133
; Bailey v. Railroad Corporation, 4 Harrington, 389. In the last case the

company were authorized to build a bridge across a navigable stream, which

would obstruct navigation therein, and a subsequent act was passed giving right

of actions in cases of obstructions, which the company did not accept, and it was

• Peters v. Iron Mountain Railw., 23 Missouri, 107, 111. And they may be

required to fence their track as a public duty, but not for the benefit of the ad-

joining proprietors, perhaps. New Albany & Salem Railw. v. McNamara, 11

Ind. 543. Statutes requiring the party in interest to sue and regulating the

form of giving notice to corporations, affect only the mode of process, and are

valid, as to existing corporations. New Albany & Salem Railw. v. McNamara,

supra; Hancock t. Ritchie, 11 Ind. 48.

In the State of New York, where the statute requires the officer having charge
of the letting of the canals, or other public works of the state, to take a bond,

with sureties, conditioned that the contractor shall pay in full, at least once in

each month, "all laborers employed by him," it was held that such bond does

not extend to laborers employed by sub-contractors. Nor will it make any
difference in the construction of the bond, in that respect, that the contract pro-

hibits the contractor from sub-letting the work, that the sub-contract was without

the consent of the officers having the superintendence of the work, and that the

work done by the laborers under the sub-contractor was estimated under the

original contractor, the same as if done by laborers in his employ. ArUCt § 141,

pL6.
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* In a case in the State of Michigan, where the charter of a

railway contained an express stipulation that no other railway

held void. But as long as no rights become vested, i. e. before the company go
into operation, for instance, the charter of a corporation is declared to be subject

to the same legislative control as other statutes. Covington & Lexington Railw.

Co. V. Kenton Co., 12 B. Monr. 144; 2 B. Monr. 402; Beekman v. Saratoga &
S. Bailw., 3 Paige, 45

;
Baltimore & Susquehanna Railw. v. Nesbit, 10 How. (U.

S.) 395, where it is held, that until the title to lands which are in process of

condemnation, for the purposes of a railway, becomes actually vested in the

company, the legislature may change the mode of appraisal, no rights having as

yet vested. Acts of the legislature, imposing penalties upon a railway, for

violating the provisions of its charter, in regard to fares, are valid. Camden &
Amboy Railw. v. Briggs, 2 N. J. 628. See also Roxbury v. Boston & Prov.

Railw., 6 Cush. 424; Madison & Ind. Railw. v. Whiteneck, 8 Ind. 217.

In some cases in Kentucky, the subject of the inviolability of corporate
franchises is much discussed. In City of Louisville v. The University, 15 B.

Monr. 642, it was held, that a grant of land, by the city of Louisville, to the

University, was an inviolable contract, both as to the city and the State
;
that

the State had no control over the property or other essential franchises of cor-

porations, not strictly municipal, and that even municipal corporations might
hold property independent of State control, in all cases where it was not held

in trust for public purposes, under the supervision of the State. And in a

case in Maine, it was held that an act, general in its terms, and applicable to

all railways, is, within the meaning of the act of 1831, ch. 603, empowering
the legislature to modify the charters of corporations ;

and such act alTects the

charter of any railway company which contains no express limitations to the

contrary, and this, though the provisions contained in the act are dissimilar to

those of the act of incorporation. Bangor, Oldtown, & Milford Railw. v. Smith,

47 Me. 34.

And in Sage ». Dillard, 15 B. Monr. 340, it is held, that a reservation in a

legislative charter of the power to alter, repeal, or amend the same does not

imply the power to alter the vested rights acquired by the corporators under the

charter, and to add new parties and managers without the consent of the cor-

porators. But in Monongahela Nav. Co. v. Coon, 6 Penn. St. 379, it was held to

be competent, under a similar reservation, in an amendment to the chart(?r of

a corporation accepted by the company, for the legislature to create a remedy

against the corporation for damages already done.

And in a case in Maine, Norris v. Androscoggin Railw., 39 Me. 273. it

was held, that a general statute, subjecting railways which were required to

fence their roads by their charters to a penalty of one hundred dollars for each

month's delay, after certain steps had been taken by the land-owners, as it was

a " remedial statute, passed for the effectual protection of property peculiarly

exposed by the introduction of the locomotive engine, applied to corporations

existing before its passage." Lyman r. Boston & Worcester Railw., 4 Cush.

288.

So a statute appointing commissioners to fix the compensation which shall be

paid for drawing passengers of another company over its road, is no infringement
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*
crossing within certain prescribed distances of the route of the first

grant should ever be cliartered by the legislature, it was held to

apply only to one continuous road connecting the prohibited points,

and not to separate roads, one of which should start from

or reach one of the prohibited points, and others start from or

reach other prohibited points, although all the several roads so

granted, when combined, would constitute a continuous route

through the points prohibited.'^

6. As many private railway companies in this country have

been sustained, to a great extent, by public patronage in the form

of legislative grants, either state or national, in lands or by way of

loans, subscriptions to stock, guaranty of securities, or otherwise,

the question of the consequent right of legislative interference will

be likely to arise hereafter in different forms and upon various

grounds or pretexts. The general question is undoubtedly one of

interest and importance ;
and as it has hitherto arisen chiefly in

regard to private eleemosynary corporations whose functions and

duties are public and whose funds have often been derived from

public grants, it may not be altogether
*
inappropriate here to refer

to some of the cases which have arisen in tliat connection, as the

question of the right of legislative control is substantially the same

there as in the case of railway corporations, and the reason and

ground of the claim very analogous."

of the rights secured in its charter for regulating tolls on its road. Yermont &
Mass. Railw. r. Fitchburg Railw., 9 Cush. 369. So also it was held by the New
York Court of Appeals, Staats r. Hudson River Railw., 40 N. Y, (SKeyes) 196,

that the general statute of 1850, requiring railways to maintain along the sides

of their roads fences, with openings or gates or bars therein, for the use of

adjoining proprietors, was not in conflict with the special charter of the defend-

ants, whereby adjoining land-owners are allowed to maintain gates or bars in

the fences along the lines of their land, as this imposed no duty of making such

openings, but led it entirely optional, this latter being for the accommodation

of the land-owners, and the former a police regulation for the security of travel-

lers generally.

See also Baker r. Boston, 12 Pick. 184, 194
;
Vanderbilt r. Adams, 7 Cowen,

349; State r. Kirkwood, 14 Iowa, 162; ante, § 78, pi. 4.

'
Michigan Central Railw. v. Michigan Southern Railw., 4 Mich. 361. If this

point is correctly stated, it seems to be in conflict with the prevailing doctrines.

Two of the judges dissented upon that ground.
^ The distinction between the inviolability of the rights and immunities attach-

ing to public and private corporations is extensively discussed in a late case in

New Jersey, Tinsman c. The Belvidere Delaware Railw., 2 Dutcher, 148. It

is there held, that railway corporations are strictly private, although performing
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7. It was decided in a recent case^ in Connecticut, that a corpo-

ration, empowered to build a railway terminating in the city of

New Haven, provided that, in constructing their road within the

city, the company should be subject to such regulations as the

common council should prescribe, after they had constructed their

road and built bridges over the same within the city to the accept-

ance of the city, and where subsequently the legislature had by
statute empowered the common council to order the bridges

widened in such a manner as public convenience might require,

and to enforce such order, that the act was not unconstitutional,

either as impairing the obligation of contracts, or taking private

property for public use without compensation. The decision is

placed mainly upon the ground that the legislature
* retained by

express reservation the right to amend or repeal the charter of

this company. But it seems to us, upon general grounds, that the

statute in question was nothing more than the exercise of ordinary

legislative powers in maintaining the police of the state. It is

diere said that the common council of the city had no such interest

in the question as disqualified them to act.

8. In a late case ^^
it was held, that a summary remedy against

•defaulting stockholders, given by the charter of a corporation, is

manjr important public functions, and invested with prerogative franchises, to a

ceittain extent, so far as the construction of their works is concerned, but that

these companies do not possess the same immunity from liability to make com-

pensaition for private damage, caused by the construction and operation of their

worka, which would attach to persons in the execution of a strictly public trust,

for^tbe public benefit. It is considered that these companies' works being con-

structed by private capital for private emolument, the companies must be subject

to the ordinary liability of private persons, for all such acts as are not expressly,

or b}' neoessary implication, conceded to them, on behalf of the sovereignty, by
their charter powers. It is said here, that public corporations are such only as

ajte created for political purposes, to carrj' forward the functions of the state
;

erver jpublic corporations the legislature have an unlimited control, to create,

modify,'Or destroy, at pleasure, but the grant and acceptance of a private charter

is a compact which the legislature cannot violate
;
the liability of the corporation

for damages does not depend upon whether it is public or private, but whether

the franchise is created for private emolument or exclusively for the public good.

Ante, § 75, pi. 2, and notes. But an incorporated academy, whose endowment

comes exclusively from the state, has been held subject to legislative control.

Dart V. Houston, 22 Ga. 506. And see opinion in the case of Trinity Church, in

Supplement.
'
English r. New Haven & Northampton Co., 32 Conn. 240.

>" N. E. & S. W. Alabama Railw. ex parte, 37 Ala. 679.
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no part of the corporate franchise, and may be subsequently
modified by the legislature.

9. And it has been held, that a statute providing compensation
to the owners of animals killed or injured on railways by the pass-

ing trains, are so far in the nature of general police regulations as

to come within the legitimate range of legislative action, and are

equally binding upon existing corporations as upon those subse-

quently created."

And a statute giving the representatives of persons killed a

right of action to the same extent they would have had if in life,

is no violation of the charter of railways before incorporated.^

But it has been held that a statute, allowing the gates of a plank-

road company to be thrown open upon the report of commissioners

that it was out of repair, was unconstitutional.^^

SECTION IIL

Construction of exclusive Railway Chants.

1. Such grants are to receive a strict constrttc-

tion in favor of the company.
2. How far such companies can claim under

implied grant.

8. Ambiguous terms construed most strongly

tufainst the com/xiny.

4. Construction of statutes conferring powert

for the public good more liberal than

those conferring powers for private

profit.

6. Legislature may remedy defects in organi-

zation.

§ 238. 1. The principle that exclusive grants, in derogation of

common right, are to be strictly construed, is a principle of statu-

tory exposition and construction as old almost as the English
common law. And it has received frequent applications to railway

charters, and especially in regard to those exclusive grants, by
which subsequent similar incorporations are prohibited.^ It was

" Ind. &c. Railw. r. Kercheval, 16 Ind. 84. This question is here consider-

ably discussed with reference to the effect of such enactments subsequent to the

creation of the corporation.
'

'* Southwestern Railw. v. Faulk. 24 Ga. 356. See also Coosa River Steam-

boat Co. r. Barclay, 30 Ala. 120.
" Powell p. Sanimons, 31 Ala. 552. But this seems a questionable decision.
*

Bradley v. New York and New Haven Railw., 21 Conn. 294; Boston &
Lowell Railw. p. Andover and Wilmington Railw., 5 Cush. 875

;
Brocket t. Ohio

and Penn. Railw., 14 Penn. St. 241
;
6 Paige, 554. And the same doctrine has

been maintained in the supreme federal court. Rice r. Railway Co., 1 Black

(U. S.), 358; Jefferson, &c. Bank v. Skelly, id. 436.
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held, that where a railway charter gave the company
"
authority to

vary the route and change the location after the first selection had

been made, whenever a cheaper and better route could be had, or

whenever any obstacle to the location was found, either by diffi-

culty of construction or procuring right of way at reasonable costs,

that authority was not tliereby conferred upon the company to re-

locate their road after it was finished." ^

2. So, too, a stipulation in the charter of a railway that no other

one shall be granted from one terminus to any place within five

miles of the other terminus, is not violated by the grant of * a rail-

way from one terminus of the former one to a point coming within

the space included by two straight lines, drawn from the former

terminus of the first road to points five miles distant from the

other terminus, upon opposite sides but not within five miles of

the actual terminus of the first road.^ But although a railway

company cannot ordinarily claim an extension of its franchises by

implication, it does take by implication, such powers as are indis-

pensable to the enjoyment of those expressly granted.*

* Moorhead r. Little Miami Railw., 17 Ohio, 340. In IMilnor v. The New

Jersey Railw., 6 Am. Law Reg. 6, it was decided that the mere establishment of

a particular line of road, and erection of a bridge in a particular location, in a

town, by a railway company, after a controversy with the inhabitants with respect

thereto, does not amount to a contract so as to preclude the company, after a

lapse of time, from changing the direction of their line and the position of the

bridge. See, upon this point, Glover v. Powell, 2 Stockton's Ch. 211
; Ante, §

78, pi. 4.

' Boston & Lowell Railw. r. Andover & Wilmington Railw., 5 Cush. 375.

And a like principle of construction was adopted in "the case of Hartford

Bridge Co. v. Union Ferry Co., 29 Conn.- 210. It was here held, that a legisla-

tive provision that the ferries between Hartford and East Hartford should be dis-

continued, and said towns never afterwards permitted to transport passengers

across the river, meant only that the then existing ferries should be discontinued,

and the towns not allowed to revive them, and was not abrogated by the establish-

ment of a ferrj' between those same towns, but accommodating a different line

of travel from that which naturally flowed to the bridge. 29 Conn. 210.

* Enfleld ToU-Bridge Co. v. H. & N. H. Railw., 17 Conn. 454; Springfield r.

Conn. River Railw., 4 Cush. 63
;
White R. T. Co. v. Vt. C. Railw., 21 Vt. 595

;

State V. Baltimore and Ohio Railw., 6 Gill, 363. In this case it was held, that

the directors being the sole judges of the propriety, and the means of declaring

dividends, could not lawfully declare a money dividend of $3 to all stockholders

of less than fifty shares each, and $ 1 in money and $2 in the bonds of the com-

pany to those having more than fifty shares. But a right of ferrj- which is optional

with the grantee, and may be discontinued by him at any moment, and exists only

upon Sundays, is not to be regarded as an ancient ferry, as the ground of
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8. And the same rule applies to the grant of lands for the pur-

pose of a railway, even where the necessary use should involve the

extension of ditches upon other lands of the grantor.^ And

ambiguous words are to be construed most strongly against tlie

company.® But the right to take lands, or the right of way

required for the purpose of constructing the roads, must include

land for stations and other necessary works connected with the

operation of the road.'^

4. The construction of statutes conferring powers upon a corpo-

ration for the benefit of the community, should be much more en-

larged and liberal for the purpose of accomplishing the general

object proposed, than where powers are conferred upon a private
*
corporation for purposes of trade and business for profit, and in

derogation of the rights of those whose property or business is

affected thereby .^ Hence where the statute gave the Metropolitan
Board of Works power to carry sewers into, through, or under any
land subject only to making compensation for any damages done, it

was held the board could not, under the Land Clauses Consolidation

Act, be compelled to purchase the land or any easement therein.®

5. It has been held that the legislature have such power over

corporations that they may remedy any defect in their organiza-

tion.^

SECTION IV.

Discrimination as to Freight.

1. Discrimination between freight not prohib-

ited bif the United Slates Constitution.

2. Tax upon the tonnage of railways brought

from other states.

8. Tax on passengers going out of the slate

unconstitutional.

§233 a. 1. The Constitution of the United States does not

prohibit a discrimination between local freight and that which

enjoining others of a similar character. Letton c. Goodden, Law Rep. 2 Eq.
Cas. 123.

» Babcock v. The Western Railw., 9 Met. 653.
• Perrine p. Chesapeake and Delaware Canal Co., 9 How. (U. S) 172; Jef-

ferson Branch Bank t. Skelly, 1 Black (U. S.), 436.
' Nashville and C. Railw. r. Cowardin, 11 Humphrey, 348.
• North London Railw. Co. r. Metropolitan Board of Works, 1 Johns. Eng.

Ch. 40.0
;

8. c. 5 Jur. N. S. 1121.
' Illinou Grand Trunk Railw. Co. v. Cook, 29 111. 237.
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comes from another state ; the distinction not being personal, is not

within the prohibition.^ This decision seems to go solely upon the

ground of the rights of citizens in one state having the rights of

citizens in all the states. But a discrimination in freight, made

expressly on the ground of the residence of the consignor or

owner, would unquestionably be sufficiently personal to meet the

prohibition of the United States Constitution.

2. There has been some question made in regard to one state

having the power to tax the tonnage of railways coming from other

states. There is an able and learned opinion of the common pleas

of Dauphin County, Pennsylvania, by Judge Pearson, upon the

question, in which he declares that the Pennsylvania statute does

not come within the prohibition of the United States Constitution
;

it being only a legitimate mode of taxing the business and profits

of railway companies.^
3. But the United States supreme court have recently held that

a special tax on railway and stage companies for every passenger

carried out of the state by them is a tax on the passenger for the

privilege of passing out of the state by the ordinary modes of travel,

not a simple tax on the business of the companies, and is unconsti-

tutional and void.3

»

Shipper v. Philadelphia Railw. Co., 47 Penn. St. 338.
* That portion of the opinion bearing upon this point affords a valuable com-

mentary upon the law affecting these questions of taxation.

3 CrandaU v. Nevada, 6 Wall. U. S. 35.
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•CHAPTER XXXIII.

RAILWAY INVESTMENTS.

SECTION I.

Power of Company to do Acts affecting the Value of their Stock

and Bonds. Over-issue of Stock.

1. TTie importance and unsettled state of the

law upon (he subject.

2. The Enijlish statute requires the stock sub-

scriptions to precede the grant,

8. Dutif of railway directors, in regard to

speculations in shares.

4. Nature and effect of desperate financial

expedients in building railways.

(
1 ). Issuing stocks in railways, at different

prices, fraudulent.

(2). Mode of issuing bonds and mortgages

objectionable.

6. Difficulty of preventing this by legislative

restrictions, no excuse.

6. Something might be effected by legislation.

7. 7%ew lossesfall severely upon small owners.

8. Over-issue of stocks somewhat of a simi-

lar character.

9. Case of New York and N. H. Railway

before Superior Court.

10. Same case before the Court of Appeals.

11. The principles involved in similar cases.

12. Right of canal company to mortgage tolls

without consent of legislature.

18. New company, formed afier sale on mort-

gage, succeed to rights ofold company.

14. Parol gift of railway debentures, where

act of Parliament requires deed duly

stamped.

16. Such gift by parol latdy maintained in

England.

§ 234. 1. There is perhaps no subject connected with the law of

railways which comes home so directly to the pecuniary interests

of so large a number of persons in this country as that of railway
investments in the various forms of stock, original and preferred,

and bonds and mortgages. But it will not bo in our power to give

much information upon the subject, and none probably which will

afford relief to those wiio have adventured their money in these

enterprises which so generally, in this country, have proved unpro-
ductive. But few questions, in regard to the subject, have yet

been definitely settled, in this country, and these, for the most

part, are of secondary importance in comparison of those which yet

remain unsettled.^
*

2. This subject is incidentally alluded to in former portions of

»
Ante, §§ 17, 41, 65, 66, 69.

*
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the i7ork.i In England the provisional committees of the promo-
ters of railways issue scrip certificates, which are publicly sold at

the stock-exchange,^ and pass from hand to hand, by delivery ,2

without the necessity of formal transfers or stamps.^ The holders

of these scrip certificates ordinarily have their names entered upon
the registry of shareholders, after the act of incorporation is ob-

tained, and thus constitute the members of the corporation, and

are liable for calls.*

3. We have seen, too, that all speculating practices by the di-

rectors of a railway, or other business corporation, with a view to

raise the market value of shares, are fraudulent, and will be relieved

against in equity, and the participators punished criminally.^

4. There have been some expedients resorted to for the purpose
of enabling companies to complete their works, without the requi-

site capital, bona fide subscribed and paid in, which, as they do not

seem to have come much under discussion, in the judicial tribunals

of the country, we could do little more than allude to, but which

have so serious a bearing upon the safety and permanent value of

railway investments, that we could not, perhaps, with perfect pro-

priety, altogether pass over them.

(1). Where the charter of a railway company does not limit the

amount of capital, except by the necessity of the undertaking, as

the work progresses the stock naturally becomes more or less

depreciated in the market, and it has sometimes been the practice

of the directors, either with or without a vote of the shareholders,

to issue shares at "a reduced price, so much below the market

price as to induce sales. And sometimes such an expedient has

been repeated, according to the necessities of the case and the

desperate fortunes of the enterprise. Such practices cannot fail

to strike all minds alike as desperate financial expedients,^
* and

' London Grand Junction Railw. Co. v. Freeman, 2 Man. & Gran. 638, 639
;

Jackson v. Cocker, 4 Beav. 59
;

s. C. 2 Railw. C. 368, 372
;
Hesseltine v. Sig-

gers, 1 Exch. 856.
=»

Willey V. Parratt, 6 Railw. C. 32
;

8. c. 3 Exch. 211
;

Vollans r. Fletcher,

1 Exch. 20
;
Moore v. Garwood, 4 Exch. 681.

*
Ante, §§ 29, 53. Aide, § 2. "

Ante, §§ 41, 69, 241.
« Herrick v. Vermont Central Railw., 27 Vt. 673, 692. Opinion of court:

" This building railways at vast expense, with no adequate means, is desperate

business, and I do not think we should be surprised to find desperate efforts and

desperate expedients resorted to by the best of men, whose very lives and all

earthly hopes stand upon the event of their success or failure." But the courts
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more or less fraudulent in their operation upon the market value

of stock sold at a higher price. But we see no reason to * doubt

have felt compelled to recognize them as valid and binding unless resisted in a

formal and judicial mode. The case of Faulkner c. Ilebard, 26 Vt. 452, may bo

of interest in this connection :
*' Where F. & H. entered into a writtep contract,

by the terms of which U., in consideration of a certain number of shares of

stock in the Vermont Central Railw. Co. ' to be delivered to me (II.) by F. on

or before the first day of July, 1850,' agreed to sell and convey certain property

to F., and this contract was signed by both parties. Held, that the contract was

upon sufficient consideration ; and that both parties are bound to do what is

specified in the contract to be done on his part ;
and that if F. had declined to

deliver the stock according to the terms of the contract, an action would lie upon
the contract, for the refusal.

" And in such a contract the delivery of the stock and the conveyance of the

property are concurrent acts : and as the one promise is the entire consideration

of the other, neither party would be bound to convey absolutely his property

except upon the conveyance by the other.
" But either party, claiming damages for non-fulfilment of the contract, must

either show a readiness and offer to perform on his part, or that he was excused

therefrom by the consent or the conduct of the other party.

"The directors of the railway company, before the sale, but without the

knowledge of the parties, by letting in those who paid but $30, to an equal par-

ticipation in the profits of the company with those who paid $100, lessened the

market value of the stock which F. by the contract sold to II.
;

it was held, that

if this act of the directors was a legal one, then it was one which H. was bound

to know, they might do, and would therefore form one of the contingencies of

11. 's purchase ;
and whether the act of the directors was before or after the act-

ual time of sale, would no more affect the validity of the sale than any other

legal act of theirs
; but if the act was an unlawful exercise of authority by the

directors, then H. when he became a stockholder might resist it in any legal way ;

and therefore it will form no defence for H. in a suit for non-performance of the

contract." In giving judgment, the court say :
—

" But the important question in this case is, whether the plaintiff can recover

at all. The finding of the jury negatives all fraud or intentional misrepresenta-

tion on the part of the plaintiff, or even knowledge of the circumstance, which

it is claimed should exonerate the defendant from his contract. The only ques-

tion then is, whether the parties were under such a mutual mi.sappreRension in

regard to the actual state of the subject-matter of the contract, at the time of

entering into it, as will relieve the defendant from the obligation of it. This is

a familiar ground of relief from the performance of contracts in a court of ecjui-

ty, and, as a general thing, confined mainly to that forum. But in some few

cases it has been allowed as a defence at law. The case of Ketchum r. Catlin,

21 Vt. 194, has perhaps gone to the full extent of such relief, in a court of law,

and may bo regarded as laying down the law, as it now stands, in regard to

defence at law to contracts, on the ground of mutual misunderstanding in regard

to the state of the subject-matter at the time. And this case goes upon the

ground, that to constitute a defence at law such subject-matter must be so
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their binding obligation upon those who approve them by their

votes, and it would seem that the minority who vote *
against them

changed, at the time of the contract, without the knowledge of either party, as

not in any sense, to answer the purpose for which the contract was made. This

mode of defence goes upon the assumption, that if the party buys one thing, or

a thing in one state, he is not bound to accept of a different thing, or the same

thing in a different state. If property is sold, as being in existence, and in fact

has been destroyed, or changed state, the sale will be inoperative,
" But any accidental occurrence, not directly affecting the state or quality of

the thing sold, but only its market value, will have no such effect. News of

peace or war, or commercial restrictions, or their modification, has often a most

surprising effect upon the market value of commodities, but whether both parties,

or one only is ignorant of such facts, which renders the matter more unjust and

unequal, is no ground of relief even in equity, unless the one party gaining the

advantage is guilty of artifice or misrepresentation. The rule of the civil law

was somewhat different, and more in accordance with the rule of moral justice

and equity than that of the common law. This has been with some writers a

ground of reproach to the common law, as being less in accordance with the

principle of Christian morality than the law of pagan Greece and Rome. And
the case put in Cicero de Ojfficiis is of this character, where the two cargoes of

com coming into Rhodes, in time of famine, or great want, and the one first

reaching port, knowing of the near approach of the other with a large supply, the

question is, whether the first is bound, before he sells his cargo, to make known
the probable early arrival of the other ? The Roman casuist decides that he is,

and so must a Christian moralist
;
but the common law will not allow any such

determination in a civil tribunal !

"
So, too, stocks may be affected by general legislation, by the granting of

other charters, by governmental negotiations, by war or peace, by the manage-
ment of the corporations, by the result of an election, by the death of an impor-
tant financial agent, and by a thousand other accidental matters. The question

is, whether such mere accidents, not affecting the inherent quality of the stocks

or essentially their actual value, can be said to create such a change of state

as to justify the vendee in refusing to go forward with his contract. I have not

been able to find any such case, and the books abound with those of an opposite

character.
" Had this vote of the directors cancelled or annihilated the stock, it would,

no doubt, Tiave been a good ground of defence to this action within the principle

of the best considered cases upon the subject. But, so far from that, it did not

affect the stock in any sense, except incidentally, by its increase at a low rate.

This had three accidental effects upon all the stock of the company. 1st. It

showed the company to be embarrassed, if not desperate, which of itself had a

tendency to lessen the market value of the stock, but not its real value. 2. It

showed the probable opinion of the directors that the stock was not worth much

above $30, which would have a similar effect. 3d. K it was a legal act it did

tend to lessen in some degree the actual value of the stock, by letting in those

who paid but $30, to an equal participation in the profits of the company with

those who paid $100. But if this was a legal act, it was one which the defendant
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sliould take measures to stop them before the stock goes into the

market and falls into the hands of bona fide purchasers, or they will

be precluded from objecting afterwards.^ Questions of this kind

will doubtless come before the courts, and we do not intend to

express any very settled opinion upon them here.

(2). A very similar series of expedients is perhaps more * com-

monly practised by way of bonds and mortgages and preferred stock,

which latter indeed amounts to much the same thing as a mortgage
under a different name. In this country these mortgages have

usually been so framed as to create successive liens, in the order

of their being issued, as first, second, and third mortgage bonds.

These are issued in large general sums, subdivided to suit the

wants of purchasers in the market, and when sold at par and above,

are perhaps the most unobjectionable mode of completing an enter-

prise that otherwise must stop in medio. But when sold, as they

•was bound to know the directors might do, and which would therefore form one

of the contingencies of his purchase, and which, whether done before or after the

actual time of sale, could no more affect the validity of the sale than any other

legal act of the directors. If the act was an unlawful exercise of authority by
the directors, the defendant, when he became a stockholder, might resist it in

any legal way.
•• The length of time given the plaintiff to deliver the stock must have involved

the hazard of the directors doing many things which might affect the stock, and

indeed every legal act certainly, and illegal acts would not bind the stockholders.

We do not see how this will form any defence to the suit, there being no fraud

or misrepresentation."
In the case of Sturges c. Stetson, 10 Am. Railw. Times, No. 60, in the U. S.

Circuit Court, Mr. Justice McLean presiding, it was recently decided, Leavitt,

J. giving the opinion, that where the plaintiff entered into a scheme with a rail-

way company, through the directors, to enable them to sell him shares below the

par value, it was, as to the directors, ultra vires, and as to the other share-hold-

ers, fraudulent, and entitled them, by proper proceeding, to compel the reduction

of the number of plaintiff^s shares, so as to bring them to the par value.

The form of the contract in this case was that the directors executed a bond

to plaintiff for $750,000, pa\'able in five years, without interest, and convertible

into stock of the company, at any time within four years, at par. This bond wa«

sold at $.521,677, and converted into stock. Subsequently the plaintiff sold

$30,000 of the same stock to defendant, for which the note in suit, of $24,000,

was executed.

The court held that the defendant, as a bona fide purchaser, might hold the

stock freed of all equity in favor of the other stockholders, to have the number
reduced ; or he might defend against the note.

And at the same time, in Fosdick ». Sturges, which was an action to compel
defendant to refimd money received for stock sold under similar circumstances,

it was held the action will lie.
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commonly are, at reduced prices, in proportion to the waning
fortunes of the company, they must of course destroy at once

the credit of the stock and operate harshly upon its holders.

This is not the place, nor are we disposed, to read a homily

upon the wisdom of legislative grants, or the moralities of moneyed

spcculatioiis in stocks on the exchange or elsewhere. But it

would seem that legislation upon this subject should be conducted

with sufficient deliberation and firmness so as not to invest such

incorporations with such unlimited powers as to operate as a net

to catch the unwary, or as a gulf in which to bury out of sight the

most disastrous results to private fortunes, which has justly ren-

dered American investments, taken as a whole, a reproach wherever

the name has travelled. Experience will perhaps show tliat des-

perate enterprises require desperate means for their accomplish-

ment, and will always find men for their management whose

characters will conform more or less to the necessities of their

position. And if by legislative restrictions they are precluded from

the more obvious devices and expedients for the relief of their strait-

ened fortunes, they will only be forced to the adoption of such as

are more complex, less superficial, and consequently the more

likely to seduce inexperienced capitalists into their investments.

5. But even this is no apology for such unrestricted powers as

are often given to these companies. And the mode in wliich such

things are here carried through the legislature, by means of agents

who.have, where there are no rival interests, very much their own

way, without even the necessity of subjecting their plans to any

permanent board of supervision who shall have * such matters under

control, and devote such time to their study as not to be misled by
the devices of the interested

;
this mode of accomplishing such

things sufficiently explains why, in this country, no restrictions are

placed upon such companies.
6. If some reliable estimate of the cost of such undertakings

were obtained, by means of a board of trade or railway commis-

sioners, and no work allowed to go forward until a large proportion

or the whole of the requisite capital were obtained by stock sub-

scriptions, it would afford great security." And if all mortgages,

' Both these requisites are contained in the English Railway Acts, and the

standing orders of parliament. Hodges on Railways, 16-44. Companies'
Clauses Consolidation Act, 8 and 9 Vict. ch. 16, §§ 42, 44

; Hodges on Railways

App. 73, 74.
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at whatever time given, were placed upon the same footing, as to

priority," it would give far less temptation to speculation in mere

bubble investments, which is too much the case in this country.

But there is perhaps no remedy for this incautious legislation in

this country but the severe and hard discipline of that most painful

but surest teacher, experience. It is, we think, rather creditable

to the promoters of railways in this country, that with such

unlimited powers as their charters confer they have been so little

abused, and this in the main not often by design or for private

ends, but through inexperience and want of skill.

7. We have deemed it not improper to allude to this subject, in

this connection, chiefly because of the far greater severity and

extent to which such losses are felt throughout society in this

country than in older states. Here we have no national funded

stock in convenient sums for small investment, and which being
sure is really a great blessing to the mass of those who wish to

invest moderate sums, as a protection against age or calamity.

In those countries where such opportunities exist, it removes all

temptation to invest small sums in these enterprises, which, how-

ever necessary for the public, such small owners can but poorly

afford to aid in carrying forward, and which consequently should

in justice either be guaranteed or owned by the 8tate,*or at all

events aided by state credit, when they become indispensable

for the public convenience, but are so extensive or so *
little

remunerative at first as to be an unsafe undertaking for private

enterprise.^

8. There is a class of questions, somewhat analogous to some

of the foregoing, which has arisen extensively in this country, in

regard to a few companies, which is denominated the over-issue

of stock. By this is understood an express fraud by managing

directors, or agents, in issuing stock without any authority, and in

* We are conscious of the very serious objections which exist practically

against state management of public works. They are not likely to be as produc-
tive or as efficient under such control, and are liable, in popular governments, to

serious abuse, as a medium of favoritism, nepotism, and every species of partial-

ity, in the way of state patronage. But there should be some mode of equalizing

public burdens for such works, and in practice none perhaps has ojKjrated better

than the loaning of state credit, which creates a reliable stock for capitalist-s,

small or great, and afibrds some security that the management will be as good
as public servants can be found ready to secure, and that legislation will be more

carefully watched tlian where the public have no interest.
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many instances mere fictitious stock, after all the shares created

by the charter had been issued and sold. There was a strong

disposition manifested at first, among the legal profession and

business men, to hold such fictitious shares, entitled to tlie same

claim upon the funds of the company as the genuine shares, and

that the only effect of the over-issue would be to diminish, in the

same proportion, the amount and value of the genuine shares.

9. This opinion was based upon the view, that the company,

having intrusted their agents with the means of putting such

spurious stock in circulation, should be bound by their acts.

This was a plausible view certainly, and the courts before which

the questions first came very generally adopted it.^

» Mechanics' Bank of the City of New York v. N, Y. & N. H. Railw., 4 Dner,

480. The case in this court was put mainly upon the ground of the authority of

the transfer agent of the company, he having certified to the genuineness of the

stock, and that this being an act within the acknowledged scope of his employ-

ment, would bind the company.
And even if the company had not power to issue stock beyond the amount

limited in their charter, in regard to which the court were not agreed, still the

promise to issue it will bind them, and render them liable in damages, which will

produce the same result'as if the shares were to be held genuine.
In N. Y. & N. H. Railw. v. Schuyler, 38 Barb. 634, it was held, that where

the capital»stock of a corporation was limited by its charter to a certain number

of shares, it is not in the power of the directors, by any resolution or act, to in-

crease the number beyond that amount. Nor can they, directly or indirectly,

delegate to their agent authority to make such increase. Nor will any act of negli-

gence or misconduct of the agent effect indirectly what the corporation could

not do directly. And the doctrine of estoppel cannot be applied to give validity

to what would be an illegal act, or to prevent the company from setting up, in

answer to a claim to stock, that the same is void, as having been issued in excess

of their capital. But the court also lay down the rule that a corporation is liable

for the acts of its transfer agent in issuing false certificates of stock and allowing

false transfers, and for negligence on the part of the corporation and its officers

in permitting transfers of spurious stock to be made on the books of the com-

pany to persons desirous of becoming stockholders therein. And a corporation
is liable to respond in damages for any loss sustained either by the fraud or neg-

ligence of its agents in discharging the particular duty assigned to them
;
as

where a company is bound to keep transfer books for the purpose of transferring

stock, and on being applied to by persons about to purchase stock in the com-

pany, to know whether shares have been transferred to them, the officers and

clerks give the information that shares have been so transferred, and also give

the certificate thereof, on the faith of which statements money is paid; when in

fact no money had been paid, and the party making the transfer had no stock

to his credit to dispose of. N. Y. & N. H. Railw. v. Schuyler, supra. And see

Shotwell V. Mali, 38 Barb. 445. It was here held that the officers of a corpora-
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* 10. But subsequent investigation of the subject before the

courts of final resort led to a different conclusion, especially ia

regard to cases of stock issued beyond the limit of the charter,

and where consequently there was a defect of power in the cor-

poration itself, to issue the stock, and also where the stock was

originally transferred to one, aware of the mode in which •
it was

created, although subsequently coming into the hands of a bo7ia

fide purchaser. It was held that where the act, if done by the

corporation, would have been uUra vires^ the transaction, when

done by the directors, could have no force, and even when the

corporation had power, and the manner of employing the agent
enabled him to bind the company in a contract witli one ignorant

of his bad faith, yet if the person contracted with w£is aware of the

bad faith of the agent, he not only acquired no title to the stock, but

a boiiafide purchaser of him would stand in no better situation. ^^

tion authorized to issue certificates of stock to the shareholders as evidence of

the title of stock are liable not only to the immediate purchaser from them

of spurious stock, falsely and fraudulently certified by them, but to any subsequent

purchaser, buying upon the faith of the false certificate, and sustaining damage

thereby. And although the purchaser of spurious stock has a remedy against

his vendor, for a breach of the implied warranty of title, that right of action does

not constitute a bar to an action against one who has induced the purchase by a

fraudulent representation that the vendor had title to the stock, whereby dam-

age has resulted. The purchaser's right of action against the officers of a cor-

poration concerned in the issue of spurious stock is complete from the purchase.
And that right will not be affected by any subsequent action of the directors of

the corporation, in turning out other property to him to an amount exceeding
tlie cost of the false certificates. Any one furnishing to another a false and

fraudulent document, purporting to show title in the latter to any property, is

liable to any one sustaining damage therein. Per Orover, J., Shotwell v. Mali,

supra. And see Cazeaux v. Mali, 25 Barb. 578.
'" Mechanics' Bank v. N. Y. & N. II. Railw., 3 Keman, 599. Tlie case is here

put by the court upon the following grounds : "By the act creating a coipora-

tion, its capital stock was limited to $3,000,000, and divided into shares of

$100 each, transferable in such manner as the company should direct; the en-

tire stock was taken, and certificates issued therefor to the owners
;
and the by-

laws of the company prescribed that transfers of stock should be made on the

transfer books of the company, and required the certificate of ownership to be

surrenderetl prior to the making of such transfer and the issue of a new certif-

icate. The company established a transfer agency, and appointed their presi-

dent transfer agent, who was authorized and accustomed, on the transfer of stock

on the books in his charge, and the surrender of the certificate therefor, to exe-

cute and deliver to the transferee the usual certificate, stating that he was enti-

tled to the number of shares of stock specified therein, transferable on the boolu
•
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*11. And it is, we think, impossible to doubt that the final

result arrived at, is far more consonant with acknowledged prin-

of the company by him or his attorney on the surrender of the certificate
;
the

agent fraudulently gave to one Kyle a certificate in the usual form for eighty-

five shares of stock, when, in fact, the latter owned no stock, none stood on the

books in his name, and no certificate for such stock had been surrendered
;
the

plaintiffs, in good faith, and relying upon the certificate as regularly issued and

valid, made a loan to Kyle, receiving from him the certificate, with an assign-

ment of the stock and a power of attorney to transfer the same. In an action

by the plaintiffs against the corporation for refusing to permit the stock repre-

sented by the certificate to be transferred on its books, or to pay its value, Hdd,
that the certificate was void, and that the plaintiffs did not thereby acquire a

right, legal or equitable, to any stock; and held, further, that the corporation

was not responsible to the plainti£& for damage sustained by dealing upon the

faith of the certificate.

" Such a certificate does not partake of the character of negotiable instru-

ments
;
and the bona Jide assignee, with the power to transfer the stock, takes

the certificate, subject to the equities which existed against his assignor.
** Also held, that, on the facts of the case, the doctrine of estoppel in pais was

not applicable."

At a special term of the Supreme Court in New York, it was recently decided

that a bill to enjoin the holders of railway bonds and other securities, which had

been deposited with an agent of a railway company, with power to sell or pledge
the same, for the purpose of raising money for the use of the company, and which

it was alleged had been misapplied by such agent, and were now in the hands of

numerous parties, upon different and independent contracts, which were sever-

ally alleged to be invaUd as against the company, could not be maintained

against the agent, and the several persons into whose hands he had passed the

securities, there being no privity among the several defendants. But upon gen-
eral principles of equity, it would seem that such a joinder amounts to multifa-

riousness only when the securities in the hands of the different defendants are

wholly distinct
;
in which case only the agent, and the particular person or per-

sons obtaining each separate parcel of the securities, constituting one transfer,

should be joined. But if the fund were one and inseparable, all participating

in its transfer may be joined. Lexington & Big Sandy Railw. v. Goodman et

als., 9 Am. Railw. Times, No. 52.

In a case before V. C. Stuart, it was decided, upon great consideration, that

where the directors of a joint-stock corporation issue debentures (which are,

in form, the bonds of the company, but not negotiable) without complying
with the requirements of the deed of settlement, in regard to borrowing money,
and such securities came into the possession of bonafide holders, for value, with-

out notice of any infirmity affecting them, such holder could not recover for

them, as regards the great body of the shareholders. The learned Vice-Chancel-

lor professed to base his judgment upon the authority of Ernest r. Nicholls,

6 H. Lord's Cases, 401.

The learned judge seems to have arrived at a similar conclusion to that stated

in the text, that persons dealing in the market for the debentures of a company
504
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ciples than tlie one first attempted to be maintained, and is

attended with fewer embarrassments and refinements. And it is

by no means certain that it is not equally in accordance with *the

soundest principles of equity and moral justice. For whatever

may be said of the duty of corporations to employ only reliable

directors sand transfer agents, and of the justice of the company

being bound by their acts, within the apparent scope of their

employment, all of which are in general terms most undeniable

propositions, still, something is due to common prudence and

reasonable caution on the part of those who deal in stocks, to see

at least what the charter and books of the corporation will at once

disclose to any one who will examine.

And if, instead of making reasonable examination of matters

obviously within his reach, one sits down blindly to adventure

millions upon a spurious issue of stock in such sums and at such

times as to induce most prudent men to hesitate about its genuine-

ness, it is perhaps not unreasonable that he should be held bound

by such facts as the slightest examination must have disclosed.

This is the rule in regard- to most commercial and business trans-

actions, and we see no special hardship in its application here,

within reasonable limits. In a recent English case," debentures,
under the common seal of a joint-stock company, were given to P.

in July, 1854, in pursuance of an arrangement made between him

and the chairman of the directors, which was a fraud upon the

company. These debentures were afterwards bought by another

in the market, in the ordinary course of business. The last

transfer was registered in the books of the company, and interest

of this gort, are bound to use reasonable precaution in seeing to the authenticity

of the documents they are purchasing. But see Greenwood's case, 23 Eng. L. &
Eq. 422 ; 8. c. 3 De G. M. & G. 471. Athenaeum Assurance Co. v. Pooley, 1 Giflf.

102; 8. c. 31 Law Times, 70. In a later English case, however, it was held, that

where shares in a company have been is.>«ued fraudulently, a bona Jide purchaser
of such shares in the market, before any bill has been filed impeaching the trans-

action, is entitled, upon the winding up of the company, notwithstanding the

fraud, and notwithstanding that lie bought the shares at a very great discount,

to prove on equal terms with the other shareholders of the company who have

bought their shares at par ;
but this privilege does not extend to any person who

bought the shares after the fding of the bill, unless his vendor was a honajide
holder of the shares before the bill was filed

;
and the onus of showing that such

was the case is upon him. Barnard v. Bagshaw, in re The Lake Bathurst Austra-

bsian Gold Mining Co., 1 H. & M, 69.

" Athena;um Life Insurance Co. r. Pooley, 3De G. & Jones, 294
; post, § 241.
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was paid to July, 1855, but the matter was not made known to the

shareholders till December in that year, when an investigation of

the affairs of the company took place, and further payment of

interest was refused. It was held, that although the purchase was

bona fide^ for value, yet being only that of a chose in action not

assignable at law, it must be taken subject to all equities attach-

ing to it, and that, under the above circumstances, neither the

registration nor the payment of interest had the effect of a confir-

mation of the title, and that the holder ought to be restrained

from suing at law upon the debentures. This seems to be an

entire confirmation of the views already stated.

12. In a recent case in Pennsylvania it is held, that a canal
*
company cannot, without the consent of the legislature, mortgage

either its tolls, or such real estate, as is necessary for the enjoy-

ment of its corporate franchises.^^

13. The purchasers under a mortgage sale of a railway and all

its apparatus, in conformity with the powers contained in the

mortgage, and who were afterwards incorporated by a new name,
succeed to all the rights vested in the old company by a deed of

land for the purposes of constructing their road.^^

14. Some questions have arisen in the English courts as to the

effect of a parol gift of railway debentures where the act of par-

liament requires the transfer to be by deed duly stamped. The

decision of yice-Chancellor Shadwell, in 1846, would seem to

indicate that the parol gift, with the delivery to the donee of the

paper evidences of title, would have no legal effect, and that the

executor of the donor was entitled to have the muniments of title

restored to him, since the title of the debt had not passed.
^^ But

the late examination of the question in the Court of Exchequer ,^^

would seem to indicate a different result.

15. In this last case, the testator, about a year and half before

his death, gave the defendant two debentures, or railway mort-

gages, with the coupons attached, saying,
" Take them and keep

them for yourself, but you must give me the coupons that I may
have the interest during my life," which defendant did do, keep-

ing the debentures and coupons not due at the decease of the

donor. This was an action of trover brought for the recovery of

" Steiner's Appeal, 27 Penn. St. 313. See this subject further discussed in

§ 235. " Pollard v. Maddox, 28 Ala. 321.
" Searle v. Law, 16 Simons, 95. " Barton ». Gaines, 3 H. & N. 887.

•606



§ 235. REMEDIES OF BONDHOLDERS AND MORTOAOEBB. 455

the debentures and coupons, in the name of the executor. A
verdict passed for the plaintiff, and on a hearing before the full

court, upon a rule for entering the verdict for defendant, the rule

was made absolute. The views of the court do not seem to be very
clear or determinate, in regard to the true ground upon which the

case should rest. Pollock^ C. B., says,
" I should consider that if

a person gives the parchment upon which the mortgage is written,

we ought to give effect to his act as far as we can." The judges
all concur to this extent. Watson^ B.,

*
in the course of the argu-

ment, suggests the true ground, we think. That " the debt passes

in equity." No American court of equity would hesitate to give

effect to the gift upon that ground ; or if there is any ground of

hesitation, it is one which has certuinly never occurred to us.^'

SECTION II.

Rights and Remedies of Bondholders and Mortgagees.

1 . Under English statutes tolls only mortgaged.

Ejectment will not lie.

2. But ifpriority of lien is created, ejectment

will lie.

8. The English acts allow no covenant to re-

fund the money in railway mortgages,

4. But bond creditors and mortgagees, where

there is no restriction, may have covenant

against company.

6. All parties, standing in same right, neces-

sary jiarties to bill.

6. After appointment of receiver by court of

equity, counter claimants cannot contest

his rights, except in court of equity, or

by their permission.

7. Priority of right determinable only upon

motion to discharge the order ofappoint-
ment.

8. Where charter creates a lien in favor of

bill-holders, this is subject to the lien of
contractorsfor construction.

9. Some American cases hold railway com-

panies may mortgage franchise without

consent of legislature.

10. Power to buy and sell real estate, and to

borrow money, implies the power to mort-

gagefor its security.

11. Company receiving bentjit of money es-

topped to deny authority ofagent.
12. The mortgage of the profterty, or of the

franchises, by the corporation, does not

transfer the title to the corjwratefran-

chise.

18. Statement of a leading case in New

Hampshire.
14. The right to mortgage subsequently ac-

quired property maintained in equity in

Kentucky.

16. Similar decision in equity in New Jer-

uy.
16. And in the Circuit Court of the United

States.

17. Neither sale nor forecheure allowed in

England.

18. Lien for construction under agreement of

comjHiny with contractor, preferred to

that of the mortgagees.

§ 235. 1. The remedies under railway mortgages will depend

very much, of course, upon the powers granted by the legislature,

'•
Ante, § 35

; poti, § 239.
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and the forms of the contracts by which the mortgages are created.

By the English acts more commonly it is only the tolls, and accru-

ing profits of the road, and future calls, which are allowed to be

mortgaged.^ Under these mortgages it was * decided that the

mortgagee could not maintain ejectment, even where the deed pur-

ported to convey the undertaking, with all the estate, right, title,

and interest of the company in and to the same.^ This decision

goes mainly upon the ground of defect of authority under the act.^

Similar decisions were made at an early day, in regard to mort-

gages of canal and turnpike property, by trustees under act of

parliament.^

2. But where these mortgages create successive liens, it has

been held that ejectment will lie, and even a second or subsequent

mortgagee of turnpike and canal tolls, including toll-houses, may
maintain ejectment, and after the satisfaction of his own debt, hold

for the benefit of those entitled.^ So, too, when the mortgage is of

an aliquot portion of the tolls and toll-houses, the trustees of the

work, who receive sufficient tolls on the portion conveyed to meet

the interest on the mortgage, are not liable to an action for money
had and received ; but only in equity, which would seem to be the

» 8 & 9 Vict. c. 16.

* Doe dtm. Myatt r. St. Helen's & Runcorn Gap Railw,, 2 Q. B. 364; 8. c. 2

Railw. C. 756. But in the later case of Wickham r. New B. & Canada Railw.,

Law Rep. 1 Priv. Co. 64
;

s. c. 12 Jur. N. S. 34, before the Judicial Committee

of the Privy Council, Lord Chelmsford said of the preceding case :
" That case

did not determine that the conveyance of an undertaking by a railway company
would in no case carry the land. * The word is ambiguous,' and may include the

land or only the speculation."
^ The acts under which these contracts were made were in these words : The

directors for the borrowing of not exceeding £30,000, may
"
charge the proper-

ty of the said undertaking, and the rates, tolls, and other sums, arising and to arise

by virtue of this act.''''

* Fairtitle r. Gilbert, 2 T. R. 169. But see Doe d. Banks r. Booth, 2 B. &
P. 219.

* Doe d. Thompson v. Lediard, 4 B. & Ad. 137
;
Doe d. Watton r. Penfold, 3

Q. B. 757
;
Doe d. Levy r. Home, ib.

And where a prior mortgagee, under a power of sale, disposes of the property,
the purchaser takes the property relieved of all subsequent mortgages, and the

only remedy remaining to such mortgagees is a resort to the surplus accumu-

lated by the sale, if any, in the hands of the prior mortgagee. This point was

decided in the House of Lords (1857), in Southeastern Railw. Co. v. Jorten,

6 Ho. Lds. 425
;

s. c. 31 Law Times, 44, reversing the decisions of the Vice-

Chancellor and of the Court of Chancery Appeal.
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only remedy of the mortgagee, unless by taking possession of tlie

works, and receiving the tolls.*

*
3. And under mortgages executed in conformity with the Eng-

lish acts, no action lies against the company upon the deed, to

recover the money loaned or the interest, the acts of parliament

only authorizing a mortgage of the tolls, &c., and not a personal

covenant."

4. But bond creditors may maintain covenant for the money
loaned.® And where there is no restriction in the act of parlia-

ment, and the company, having the usual powers of a corpora-

tion, are allowed to borrow money, and to secure the payment of

the same by an instrument which, upon the face of it, imports a

covenant for payment, an action of covenant for the repayment of

the money will lie against the company.*
5. But where a mortgagee or bond creditor goes into equity for

relief, it seems to be the settled rule of that court that all standing
in the same relation with the plaintiff must be made parties to the

bill, either as defendants, or by bringing the bill on behalf of all

such as may choose to come in and take part in the controversy, or

avail themselves of the benefits of it.'° In such case a receiver is

• Pardee v. Price, 11 M. & W. 427
;
13 M. & W. 267

;
16 M. & W. 451. But

a trustee under a trust deed from a railway company Mas no title to the income

by force of such trust deed, unless he actually takes possession of and runs the

road. Coe r. Beckwith, 31 Barb. 339.
^ Pontt't V. Basingstoke Canal Co., 3 Bing. N. C. 433; Fumess v. Caterham

Railw., 25 Beav. 614
;

8. c. 27 Boav. 358 ; Long r. Mathicson, 2 Giff. 71 ; Cham-
bers p. Manchester & Milford Railw., 5 B. & S. 588

;
8. c. 10 Jur. N. S. 700.

A railway company, with definite borrowing powers, can borrow in no other

way than the one thus authorized. Chambers r. Manchester & Milford Railw.,

gupra. But see Ix)wndes r. Gamett & Mosely Co., 33 L. J. Ch. 418.
• Price r. Great Western Railw., 16 M. & W. 244. See White p. Carmar-

then. &c., Railw., 1 II. & M. 786.
• Hart c. The Eastern Union Railw., 7 E.xch. 246

;
8. c. 8 Eng. L. & Eq. .'>44

;

8. c. in error, 8 Exch. 116
;

8. \:. 14 Eng. L. & Eq. 635
;
Bolckow v. Heme Bay

Pier Co., 1 El. & Bl. 74; 8. c. 16 Eng. L. & Eq. 159
;
Perkins r. Pritchard, 3

Railw. C. 95; 8. c. nom. Perkins v. Deptford Pier Co., 13 Sim. 277; Hill v.

Manchester Water-Works, 2 B. & Ad. 544.
«> Mellish p. Brooks, 3 Beav. 22

; Hodges p. Croydon Canal Co., id. 86. These

bonds and debentures, winch stipulate for interest till a given time, when pay-
ment of the principal shall be made, bear interest till payment according to the

English practice, where interest is not so universally allowed as in our courts.

Price p. Great W. Railw. 16 M. & W. 244
;
4 Railw. C. 707. A mortgagee,

who takes possession of the works, is liable to be called to an account by any
other mortgagee standing in the same degree of priority. Fripp p. Stratford

•609



458 BAILWAY INVESTMENTS. CH. XXXIII.

appointed, who is to pay out the *
money received from tolls, <fec.,

under the order of the court of chancery, according to equitable

priorities."

6. And after the appointment of a receiver by the court of chan-

cery, and possession taken by him of the effects of the company, all

other creditors whether of the same, or a superior, or inferior

degree, are precluded from contesting their rights with the cred-

itors, on whose behalf the receiver acts, by attachment, or levy upon
the goods, such act being regarded as a contempt of the court of

chancery, as long as their officer holds custody of the goods and

Railw. & Canal Co., 29 Law Times, 107
;

s. c. notn. Fripp ». Chard Railw., 11

Hare, 241
;
Crewe v. Edleston, 1 De G. «& J. 93

;
s. c. 29 Law Times, 241. And

see Baker r. Admr. of Backus, 32 111. 79.

" A proviso in a mortgage of the property and revenues of a railway company
that all the rights of the bondholders or trustees should be subject to the pos-

session, control, and management of the directors of the said company until

default made, was held in Dunham v. Isett, 15 Iowa, 284, not to give the creditors

of the company, under contracts made before default, but after the execution of

the mortgage, a preference over the mortgage liens.

A bond or mortgage for securing money borrowed by a railway company,
executed according to the statute form, is entitled to priority over an elegit sued

out against the company by a judgment creditor. Long v. Mathieson, 2 Giff.

71; Fumess v. Caterhao* Railw., 27 Beav. 358.

Where it was shown that a railway company, in violation of its duty, was ap-

plying and intended to continue to apply its revenues, the only means of paying
its mortgage debts, to the satisfaction of junior incumbrancers, it was held in

Maryland that the court would interfere, by injunction, and the appointment of a

receiver, to the extent of its jurisdiction, at the complaint of the party aggrieved.

State V. Northern Central Railw., 18 Md. 193.

A railway company having become insolvent and unable to pay its debts, cer-

tain of the bondholders and other creditors agreed that they would purchase
the road, &c., at any sale that might be made thereof, and would organize a

new company ;
that the new company should execute a new mortgage on the

road to the amount secured by the first mortgage of the existing company, to

secure bonds of the new company, the bonds uAder the old mortgage to be ex-

changed for the new ones. The plaintiff, a bondholder, signed the agreement,

and received notice to deliver up his bonds, but failed to do so until after the

purchase of the road and the formation of the new company. The agreement
had been that they should surrender their old bonds, with all the coupons there-

on, and receive in payment therefor the new bonds. Hdd, that the plaintiff,

not having complied with the terms of the contract, had no right to claim any
benefits under it, or to insist on the delivery of the new bonds. Carpenter v.

Catlin, 44 Barb. 75.

The subject of the appointment of receivers is extensively discussed in Baker

r. Admr, of Backus, 33 Ul. 79
; ante, § 224 6.
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effects of the company by an order from them." * And that court

will not entertain the question of priority of right in reply to the

attachment for contempt. But if any other creditors claim priority,

and wish to assert such priority of right to the effects of the com-

pany ill the hands of the receiver, they must apply to the court of

chancery for leave to do so, before that court.

7. So, too, the court of chancery refuses to entertain the question

of the propriety of the appointment of the receiver, upon any col-

lateral inquiry, and will do so only upon the motion to discharge the

order.^3 And upon such motion the question of the priority of the

execution creditor will be considered, and if maintained, he will, by
order of the court of chancery, be allowed to levy, notwithstanding

the appointment of the receiver, unless his debt be paid into court.'*

8. Where the charter of a railway company, with banking powers,

made the road a pledge for the redemption of the bills or notes of

the company, it was held that this created a paramount lien upon

only so much of the road as was constructed by the company ;
and

that the portion constructed by the contractors, under a mortgage
to secure them for the work done, was first liable to the contractor's

lien, before the bill-holders could interpose any claim.'^

9. But it seems to have been considered, in sOme of the Amer-

ican states, that railway companies, upon general principles, pos-

sessed the power to mortgage their effects in such a mode as to

transfer the beneficial use of the franchise, for the benefit of cred-

itors, and that a special p)ermission in the charter, to mortgage for

a particular purpose, did not abridge the general power.'^
* A

'* In Ohio & Miss. Railw. v. Fitch, 20 Ind. 498, it was held that the mere

appointment of a receiver, with the powers usually given to a receiver in chan-

cery, does not relieve the company from liability to suit. The receiver operates

the road subject to such liability. Ante, § IGH.
" Russell V. The East Anglian Railw., G Railw. C. .501

;
8. c. 8 Mac. & G.

125
; Fripp v. -Chard Railw., 11 Hare, 241 ; 8. c. 21 Eng. L. & Et}. 63.

" Russell r. East Anglian Railw., 8 Mac. & G. 125
;

8. c. 6 Railw, C. 601.

The elaborate opinion of Lord Chancellor Truro, in this case, is of great impor-
tance upon this subject of the conflicting rights of creditors having dilTcrent

priorities, and which in this country will be likely to become one of vast conse-

quence, as most of our railway mortgages are so executed as to create suc-

cessive equities.
'* Collins r. Central Bank, 1 Kelly, 435.

"Allen V. Montgomery Railw., 11 Alabama, 437. The same point is reaf-
'

firmed in Mobile and Cedar Point Railw. v. Talman, 15 Alabama, 472. In this

last case it is said, in regard to the contract of mortgage, that neither the fact,
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power to purchase lands, necessary and convenient for prosecuting
their works, and to dispose of the same, implies a power to mort-

gage them to secure the debts of the company.^^ But * the mortgage

that it pledges the real and personal estate of the company without specifica-

tion
;
nor that the amount to be secured is not stated

;
nor that it is made to

secure future advances
;
nor that no time for redemption is fixed, can, pa' se,

render it invalid. See Joy v. J. & M, Plank-Road Co., 11 Mich. 155; Coe

V. Columbus, &c. Railw,, 10 Ohio, N. S. 372; Coe v. Knox County Bank, id.

412
;
Coe v. Peacock, 14 id. 187

;
Bardstown & Louisville Railw. v. Metcalfe, 4

Met. (Ky.) 199; Pennock v. Coe, 23 Howard (U.S.), 117. Limited compa-
nies formed under the English statutes, without special articles of association,

may, by special resolution of the shareholders, passed with due formality,

authorize the directors to borrow on the debentures of the company. Bryon v.

Metropolitan Saloon Omnibus Co., 3 De G. &J. 123; s. c. 4 Jur. N. S. 1262.

And directors of a shipping company with limited powers, having power, by the

company's articles of association, to do all acts which the company might, except

such as were specially required to be done by the company in general meeting,

may borrow money for the purposes of the company on the security of its ships.

Australian Auxiliary Steam Clipper Company v. Mounsay, 4 Kay & J. 733.

See also Scott v, Colburn, 26 Beav. 276
; Magdalena Steam Nav. Co. in re, 1

Johns. Eng. Ch. 690.

" Gordon v. Preston, 1 Watts, 385. So, too, a corporation, created to con-

struct a railway, has the power to borrow money, as one of the implied means

necessary and proper' to carry into effect its specific powers. And this was held

to be so, although the charter directs that the funds shall be raised by subscrip-

tion. Union Bank v. Jacobs, 6 Humph. 515.

So, too, the legislature having given a railway company power to mortgage or

pledge their property for the payment of loans, it was held that a deed executed

under this power, assigning the company's road and all its effects, conveyed all

the powers and franchises of the original corporation. Allen v. Montgomery
Railw., 11 Alabama, 437; Pollard v. Maddox, 28 Alab. 321. In the former of

these cases the court, in giving the opinion, said : "In our judgment the general

powers of the corporation extended to the creation of a lien on all its property,

without reference to the mode of creating the debt," and in the latter case the

same is reaffirmed.

The power of a railway corporation to borrow money and mortgage their

property, is not limited by the usual clause in their charter that shares shall not

be assessed over $100, and if more money is necessary it shall be raised by cre-

ating new shares. An act of the legislature authorizing the trustees under a

railway mortgage to sell the road, is a ratification of the mortgage so far as the

state or public is concerned. A mortgage of a railway to secure bonds to be

issued to raise money to pay the debts of the corporation, is not invalid as given

to secure future advances. Richards v. Merrimack & Conn. River Railw., 44

N. H. 127. In Ohio, by the use of apt words, property to be hcreafler ac-

quired may be conveyed by mortgage. Coopers v. Wolf, 15 Ohio, N. S. 523.

But the power to mortgage is limited to such property as the company could law-

fully acquire. Taber v. Cincinnati, &c. Railw., 15 Ind. 459. A trust deed is in
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must be executed, in conformity with the by-laws of tlie company,
if any exist upon the subject, or it will be voidable on their part.''

10. It has been held that the power
" to buy or sell real estate,"

and the general right to borrow money, on the part of a corpora-

tion, imply the power to mortgage its property, real and personal,

to secure the payment.^* A right of way may be mortgaged for

the security of money borrowed, and in default of payment may be

sold and transferred to the purchaser ; and it will make no differ-

ence that the title is so acquired by another railway company, pro-

vided the original purpose and object of tlie grant be not thereby

defeated or altered.^*

11. And where the company receive the benefit of the money
borrowed, they cannot avoid liability upon the mortgage given to

secure its payment, by denying the authority of those who con-

tracted the loan on their behalf.2<'

legal effect a mortgage. Coe r. Johnson, 18 Ind. 218; Coe v. McBrown,
22 Ind. 2.52; White Water Valley Canal Co. v. Vallette, 21 Howanl (U. S.),

414. But in a late case in Maine a distinction was drawn between a trust deed,

such as is provided for by the statutes of that state, and a mortgage ; and it was

held that the latter was neither within the letter nor the spirit of the provisions

regarding.the former. Bondholders of York and Cumberland Railw. in re, 50

Elaine, 652. The power of a railway company to mortgage its property,

and the rights acquired by the mortgagee, are extensively discussed in a late

case in Kentucky. Bardstown and Louisville Railw. r. Metcalfe, 4 Metcalfe, 199.

The court incline strongly to sustain the power of mortgaging with all its

incidents
; but the decision of the case turned mainly on the construction of

statutes.

" By the court, in Susquehanna Bridge Co. e. General Ins. Co., 3 Md. 305.

This is but an elementary principle in the law of corporations, and requires no

labored citation of cases in its support. Lucas r. Pitney, 3 Dutcher, 221 ;
White

c. Carmarthen & Cardigan Railw., 1 H. & M. 786 ;
8. c. 3d L. J. Ch. 93. But

see post, pi. 12. And even where the directors of a company have no power to

borrow, money lent the company and bona fide applied for its beneftv, may be

recovered of the company. Troup, in re, 29 Beav. 353 ; Hoare, ex parte, 30

Beav. 225. And see Taber p. Cincinnati, &c. Railw., 15 Ind. 459.
" Junction Railw. Co. v. Ruggles, 7 Ohio, N. S. 1.

•" Ottawa Plank-Road Company r. Murray, 15 Illinois, 336. And a mort-

gage may be ratified by a subsequent board of directors. Hoyt v. Mining Com-

pany, 2 Halst. Ch. 253. But where the bonds of a railway company are pledged

by the company as collateral security for their own indebtedness, smaller in

amount than the par value of the bonds, and the pledgee still holds them, he is

entitled to recover of the company no more than the amount secured by the

pledge. Jessup r. City Bank, 14 Wisconsin, 331. See also Magdalena Steam

Kav. Co. in re, 1 Johns. Eog. Ch. 690.
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* 12. But the deed of the shareholders will not convey the title of

real estate, which belongs to the company.^ And by parity of rea-

son the deed, or mortgage of the property of the company, cannot

transfer the corporate franchise, which is only made transferable

by the general principles of the law of corporations, by the transfer

of the shares. And this seems to be the most difficult question

arising, in regard to those mortgages of railway companies, where

their charter or the general laws of the state contain no special

power enabling them to execute mortgages. The mortgage, as a

mortgage of property, is valid, upon the general principles of the

law of corporations. But as the corporate franchises reside in the

shareholders, if the mortgagees foreclose, what title do they obtain,

and how are they to make it available ?
^

*' Wheelock v. Moulton, 15 Vt. 519
; Bennington Iron Co. r. Isham, 19

Vt. 230.
**

Ante, § 142. This is a subject of so much importance and difficulty, in this

country at least, and so little has yet been decided in regard to it, that we would

desire to speak with the utmost circumspection and reserve, and not to be un-

derstood as having formed entirely settled opinions ourselves in regard to it.

In Dunham r. Isett, 15 Iowa, 284, the query was raised whether the franchise

of a railway company may be pledged by mortgage, but the point was not de-

cided. See Commonwealth r. Smith, 10 Allen, 448. See also opinion in regard
to mortgages on Troy & Greenfield Railway in Supplement.

In addition to what will come more properly under another head, post, §§ 239

et seq. we must acknowledge, that while it is obvious that the franchise of a busi-

ness corporation, like a bank, or a railway, possessing important public functions

and fiduciary responsibilities, cannot, at pleasure, be assigned without the consent

of the legislature, it has not seemed equally obvious to us, that the bona fide

mortgagees of the entireproperty, business, and franchises of such a corporation,

by virtue of a deed executed without such consent, could not, by the aid of a

court of equity, obtain such control over the franchise of the corporation, as to

enable them to make the foreclosure of their mortgage available to them. If this

cannot be done, it certainly argues a lameness in the powers of a court of equity,

of which, in its former juridical history, there has not been found much reason to

complain.
In coming to this conclusion we make no account of those cases where the

grantees or assignees of a fishery, or other similar franchise, as in the case of

ferries, Briggs r, Ferrell, 12 Iredell, 1
; Bowman r. Wathen, 2 McLean, 376,

have been allowed to dispose of them, without restraint, the same as of any other

property. Watertown p. White, 13 Mass. 477 ; Felton p. Deall, 22 Vt. 170 ; Fay,

Petitioner, 15 Pick. 243
; McCauly v. Givens, 1 Dana, 261 ; Phillips, ei al., v. Town

of Bloomington, 1 Greene (Iowa), 498. These are cases where there is no such

extensive public trust growing out of the grant, and, by consequence, no implied

obligation against a voluntary assignment. But tlie well-considered cases all con-

ctir in holding, that where this does exist, the franchise of corporate action is not
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* 13. In a recent case in New Hampshire,^ by an act of the legis-

lature, the Portsmouth and Concord Railway Company
* were

alienable at will. Such is the fact in regard to the general duty of municipal cor-

porations. So also where special trusts are conferred upon such corporations, like

tliat
" to authorize the drawing of lotteries under their own supervision, for the pur-

pose of effecting certain improvements," it was held, that this trust cannot be so

exercised as to discharge the corporation from its liability, either by granting the

" Pierce r. Emery, 32 N. H. 484. In this case, before the execution of

the mortgage, the company owned a cargo of railway iron, subject to the lien of

the United States for duties, and agreed with the plaintiff that he might pay
the duties

;
that the company should lay the iron on their track, and that if they

did not pay the plaintiff the amount so paid by him for duties, within a specified

time, he might take up the iron and hold it as security for the money advanced.

It was held, that the iron having thus passed into the possession of the com-

pany, the Hen was gone, and could not be asserted by the plaintiff against the

mortgagees, but that the contract was valid between the parties to it
;
and that

if the trustees had notice of it, and assented to the existence of such a right in

the plaintiff at the time they took their mortgage, the contract would be binding in

equity against the mortgagors and their assignees, the future holders of the bonds.

And in another case decided at the same term. Haven v. Emery, 33 N, H.

66, it was held, that the rails having been laid upon a particular part of the

road, with a view to preserve the lien, and this having been known to the mort-

gagees at the time they took their mortgage, the rails did not become the

prop<'rty of the company until the price was paid, that being the terms of the con-

tract by which they were delivered to the company, and that the rights of the

mortgagees to any benefit from the iron thus obtained, depended upon the pay-

ment of the price-as much as those of the company. This is the case of a mort-

gage executed subsequent to the laying of the rails, and the notice to the

trustees was held sufficient to bind the bondholders, as in the former case. See

also Enders r. Board of Public Works, 1 Grattan, 364
;
Hunt v. Bay State Iron

Co., 97 Mass. 279.

But the doctrine that the property of a railway company necessary to operate

the road cannot be attached, does not apply where the attachment is to enforce

a specific lien which accrued upon the acquisition of the property by the com-

pany without payment. Hill ». La Crosse, &c. Bailw., 11 Wise. 214; Corry
r. Londonderry & Enniskillen Railw., 29 Beav. 263

;
8. c. 7 Jur. N. S. 608.

And in England judgment-creditors of a railway company will be postponed
to the holders of debentures secured by a prior mortgage. Long r. Mathieson,

2 (Jiff, 71 ; Fumess r. Caterham Railw., 27 Beav. 3.58. And the company will

be restrained, at the instance of the mortgagees, from delivering legal possession

of its lands and rails to a creditor who had constructed the railway, had obtained

judgment against the company for his demand, and sued out an eleffH upon it.

Fumess v. Caterham Railw., supra. And the same principle is maintained

under the Canadian statutes. Herrick r. Vermont Central Railw., 7 U. C. L. J.

240. And see Aslet c. Farquharson, 10 W. R. 458.
•
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authorized to issue bonds, and to execute a mortgage to trustees,

to secure the payment of such bonds,
" of the whole, or * a part, of

lottery, or selling the privilege to others, or in any other manner. Clark v. The

Corporation of Washington, 12 Wheaton, 40. So, as we have before seen, in

§ 142, in regard to railways. And we cannot regard the faet, that the fran-

chise of one corporation is allowed to be taken by another by virtue of the

the right of eminent domain, as any argument for the voluntary alienation of

the franchise.

But the case of the mortgage of the entire property of a railway, consisting

chiefly of the road-bed and the superstructure and accessory erections, with the

rolling stock, which is also in some sense an accessory, if not a fixture, for a

bona fide debt, without which the works could not have been completed, pre-

sents certainly a strong ground for equitable interference, to the extent of the

just powers of the courts of equity.

And while it is apparent (ante, note 21) that the power to convey the fran-

chise resides in the shareholders, and in terms is not technically transferred by
the deed of the company, unless special power has been conferred upon them

for that purpose, still the mortgage of the entire property has so effectually trans-

ferred the beneficial use of the franchise, that it must either operate a dissolu-

tion of the company and a reversion of the road-way to the land-owners

(Bingham r. Weiderwax, 1 Comst. 509
;
2 Kent, Comm. 305, 307), or else the

mortgagees be allowed to exercise the powers of the corporation, so far as its

business functions are concerned; or what is equally at variance with the

general law of business corporations, the entire mortgage must become practi-

cally inoperative.

The chief impediment in the way of carrying into effect railway mortgages,

executed without express power from the legislature, is not that the corporation

had not the power to execute such a contract, for, upon general principles, it is

universally conceded that the contract, where there is no restriction upon the

company, is valid and binding upon them. And it is settled in the English law

that corporations, and especially railways and canals, may apply to the legisla-

ture for additional and enlarged powers, to enable them to carry into effect their

proper functions, interests, and undertakings. Ante, §§ 142, 212.

We see no reason why this rule should not apply to railways in this country,

since it is not an enlargement or qualification of the contract that is required,

but power to render available a valid contract, already existing. And as there

is no question the legislature might, in granting the charter or by a subsequent

act, have given the power to execute valid mortgages, not only of their property,

which exists on general principles of law, applicable to similar corporations, but

of their corporate franchi.se also
;

so it must equally consist with the power
of the legislature to ratify and confirm such a contract already existing, as it is

not the consent of the corporators which is desired, so much as it is the assent

of the sovereign to the transfer of public duties, conferred upon one person
to another.

Hence there have been some decisions of the courts in this country confirming

such mortgages executed without the consent of the legislature, on the ground
of their recognition, or express ratification, by subsequent enactments of the
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the real or personal estate of the corporation," and by the mort-

gage to give the trustees authority to sell
" the real * and personal

legislature. Upon this ground was decided the case of rtall et al.. Trustees, &c.

r. Sullivan Railw. (United States Circuit Court for the District of New Hamp-
shire), before Mr. Justice Curtis, whose opinion may be desirable to the pro-

fession, and which is therefore inserted :
—

" This is a bill in equity brought by certain citizens of the state of Massachu-

setts against the Sullivan Railroad Company, a corporation created by a law of

the state of New Hampshire, and against George Olcott, a citizen of the last-

mentioned state. It is founded on a mortgage, a copy of which is annexed to

the bill, which purports to have been executed undi-r the corporate seal, pursuant
to certain votes of the corporation which are therein recited, and this mortgage

conveys unto the complainants, as trustees,
' the railroad and franchise of the

said company in the towns of Walpole, Charlestown, Claremont, and Cornish, in

the county of Sullivan and state of New Hampshire, as the same is now legally

establislied, constructed, or improved, or as the same may be at any time here-

afler legally established, constructed, and improved, from its junction with the

Cheshire Railroad Company to its junction with the Vermont Central Railroad

Company, with all the lands, buildings, and fixtures of every kind thereto be-

longing, together with all the locomotive engines, passenger, freight, dirt, and

hand cars, and all the other personal property of the said company, as the same

now is in use by the said company, or as the same may be hereafter changed or

surrendered by the said company,' habendum to the said trustees
;
and '

pro-

vided nevertheless, and the foregoing deed is made upon the following trusts and

conditions.' Then fullow the trusts and conditions, which will be more fully

adverted to hereafter
;
but it should be here stated that the general purpose of

the mortgage was to secure the payment of the interest and principal of certain

bonds issued by the coi-poration, the interest whereon had become due before

this bill was filed, and is unpaid. The bill prays : 1st. Tliat the trustees may be

put into possession of the railroad franchise and property conveyed by the deed,

and may be directed by the court in its management and in the execution of

tiieir trust, and that the company may be restrained from intermeddling therewith.

2d. That an account may be taken of what is due to bondholders, and the com-

pany ordered to pay the same by a fixed day, and in default thereof that the

company may be for ever debarred and foreclosed from all equity of redemption
of the mortgaged property. 3d. That a receiver may be appointed lor certain

purposes, which it is not necessary here to specify. 4th. That a sale may be made
of the franchise and property mortgaged. 5th. For relief generally ; under which

last prayer the complainant's counsel, at the hearing, asked for a foreclosure by
sale, instead of a strict foreclosure as specifically prayed for, provided the court

should be of opinion that a foreclosure by sale would be more equitable.
" The railroad corporation has demurred to the bill

;
and I will now state my

opinion upon the several questions which have been argued, so far as they are

necessarily raised by the demurrer.
" The first is, whether the mortgage is valid, and competent to convey what

it purports to convey. The objection made by the respondents is, that the grant

by the state of the franchise to be a corporation, and to build, own, and work a
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estate, and all the rights, franchises, powers, and privileges named
in the mortgage deed, or any part thereof," *and further provided,

railroad, and take tolls thereon, is attended with an obligation on the part of the

company to exercise these franchises for the public benefit
;
that consequently

the corporation cannot divest itself of its railroad and all the other necessary
means of discharging its public duty ;

and as these franchises were confided to

the particular political person, they can be exercised by that person alone, and

any attempt to delegate them to others is inoperative and void, upon grounds of

public policy. Many authorities have been cited in support of this position,

the principal of which are, Winch v. The Railw. Co., 5 De G. & S. 562; 8. c.

13 Eng. L. & Eq. 506
;
S. Y.R. Co. t'. GreatN. R. Co., 3 De G., M. & G. 576;

8. c. 19 Eng. L. & Eq. 513
;
Beman v. Rafford, 1 Sim. N. S. 650

;
s. c. 6 Eng. L.

& Eq. 106; The S. & B. R. Co. v. The L. & N. W. R. Co., 4 De G. M. &
G. 115

;
8. c. 21 Eng. L. & Eq. 319 ; Troy & Rut. Railw. Co. v. Kerr, 17 Barb.

S. C. R. 581
;
State v. Rives, 5 Iredell, 297.

" These authorities are sufficient to show that in England the law is as the

defendants assert it to be in New Hampshire. To a certain extent it needs no

authorities to show that the position might be well founded in New Hampshire.

Among the franchises of the company is that of being a body politic, with rights

of succession of members, and of acquiring, holding, and conveying property,
and suing and being sued by a certain name. Such an artificial being only the

law can create ; and when created, it cannot transfer its own existence into

another body; nor can it enable natural persons to act in its name, save as its

agents, or as members of the corporation, acting in conformity with the modes

required or allowed by its charter. The franchise to be a corporation is, there-

fore, not a subject of sale and transfer unless the law by some positive provision
has made it so, and pointed out the modes in which such sale and transfer may
be effected. But the franchises to build, own, and manage a railroad, and to

take tolls thereon, are not necessarily corporate rights ; they are capable of

existing in and being enjoyed by natural persons, and there is nothing in their

nature inconsistent with their being assignable. Peter v. Kendall, 6 B. & C.

703
;
Com. Dig. Grant, C.

"Whether, when they have been granted to a corporation created for the

purpose of holding and using them, they may legally be mortgaged by such

corporation, in order to obtain means to carry out the purpose of its existence,

must depend upon the terms in which they are granted, or in the absence of any

thing special in the grant itself, upon the intention of the legislature, to be

deduced from the general purposes it had in view, the means it intended to have

employed to execute those purposes, and the course of legislation on the same or

similar subjects ; or, as it is sometimes compendiously expressed, upon the public

policy of the state. There is nothing in the particular terms of the grant of

these franchises to the Sullivan Railway Corporation which expressly restrains

their exercise to that corporation alone. The question, whether they can be

exercised by any other person than the corporation, depending upon the public

policy of the state of New Hampshire, to be deduced from an examination, not

merely of this charter, but of the general course of legislation of the state on

this and similar subjects, it is eminently proper that this court should, if possible,
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that the deed of the trustees upon such sale, should convey to the

purchasers "all the real and personal
*
estate, named in said mort-

follow, and not precede, the Supreme Court of New Hampshire in its conclusions

respecting this
q^uestion.

In the absence of any decision by that court, I should

enter on an examination of it with great reluctanc<f. In the manuscript opinion

of the Supreme Court of New Hampshire, in the case of Pierce ». Emery, which

has been produced at the bar, Mr. Chief Justice Perley has stated some views on

this question. If it were necessary for me in this case to come to any conclusion

concerning* it, I should probably assent to the views there expressed, though I do

not understand the question whether a corporation can mortgage its railway and

its franchise to own and manage and take toll on it came directly into decision in

that case. But I do not find myself under the necessity of deciding this ques-

tion, because I am of opinion that the legislature of the state ofNew Hampshire
has so far recognized the validity of this mortgage, that it is not now to be deemed

invalid as being contrary to the public policy of the state. On the 14th day of

July, 1855, the legislature of New Hampshire passed an act, the title and first

two sections of which are as follows."

[The two acta were here quoted in full. The first
" for the purpose of en-

abling the company to pay its debts, and thereby to have greater power and

means to provide for the public travel and transportation over its road," au-

thorizing it to issue new stock to a certain amount, and the holders of bonds

under the said mortgage, which is described by its date, to subscribe for the said

new stock, and pay therefor with the said bonds under certain restrictions
;
and

the second act, of the same date, exempting the trustees under the mortgage
from personal liability, except such as they should assume by contract in case it

should become necessary for them to take possession of the road, and to operate
it for the benefit of the bondholders, and they should actually take possession of

and operate the same. Feirce on Railways, in which this and the next opinion
first appeared.]

"
By the first of these acts the legislature recognized the existence of the

mortgage now in question, and confer on the corporation new powers to enable

it to pay the debts secured by the mortgage, and it is expressly declared that

this was done to enable the corporation to have greater power and means to

provide for the public travel and transportation over its railroad. By the second

of these acts not only the existence of the mortgage and the power of the trustees

to take possession of the railroad, and operate it for the benefit of t^le bond-

holders are recognized, but the resjwnsibility to be incurred by the trustees in

the extTcise of these powers to take possession of and operate the road, is regu-

lated and limited. After the legislature had thus granted to the corporation new

powers to enable it the better to accomplish its duty to the public by paying off

this mortgage, and have interposed to facilitate the exercise of the powers of the

trustees under the mortgage by regulating and restricting the personal liabilities

to be incurred by them in the exercise of these powers, it seems to be inij>ossible

to maintain that the mortgage itself is void, because contrary to the public policy

of the state. The will of the legi.slature, while acting within the powers con-

ferred by the people of the state, constitutes the public policy of the state, and,

so far from manifesting its will to have this mortgage void and inoperative, it
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gage-deed, together with all the rights, franchises, powers, and

privileges in relation to the same,"
* which the corporation had, at

has interfered to help out its operation, and make it more easily available as a

security. I do not think a court of justice can undertake to decide that a mort-

gage was contrary to the public policy of the state, after the legislature has

directly interposed to aid the mortgagees to act under it. I am, therefore, of

opinion that this mortgage, so far as it purports to convey to the trustees the

tangible property of the company, and the rights to manage and worlj the road,

and take toll thereon, is not void as being contrary to the public policy of the

state.

"The next question I have considered is, whether the trustees are entitled,

upon the case made by the bill, to a decree of foreclosure, either by a strict

foreclosure, or by a sale. It is insisted by the defendants, that the only mode
of foreclosing this mortgage is by a sale in pursuance of the fourth article

;
and

though it is not denied that this power of sale may be executed under the direc-

tion of a court of equity, upon a bill framed for that purpose, yet it is objected

that this bill does not show that a case exists for the exercise of that power;
because it does not appear that the holders of two-thirds of the amount of the

bonds have requested the trustees to sell. The right to foreclose is incident to

all mortgages save Welsh mortgages ;
and there is no ground for maintaining

that this is a Welsh mortgage, for the conveyance is a collateral security for the

bonds of the company, the interest and principal of which are payable at fixed

times, and the failure to pay such principal or interest is a breach of the second

express condition in the deed. Balfe v. Lord, 2 D. & W. 480.
*' Without undertaking to say that the parties may not restrict the right of

foreclosure, I consider it quite clear that the insertion of a power of sale in a

deed of mortgage neither deprives the mortgagee of his right to strict fore-

closure where such right would otherwise exist, nor prevents a court of equity

from foreclosing by a sale made under its direction, in cases where it finds a

strict foreclosure is not matter of absolute right on the part of the mortgagee,
and strict foreclosure would be inequitable. In Slade v. Rigg, 3 Hare, 35, Sir

James Wigram, V. C, decreed a strict foreclosure, though the deed contained a

power of sale, and it was argued that the execution of that power was the only

remedy for the mortgagee. In Wayne v. Hanham, 9 Hare, 62
;

s. c. 4 Eng. L. &
Eq. 147, the deed contained a power of sale. The mortgagee brought a bill for a

strict foreclosure. The mortgagor resisted, and insisted that the mortgagee could

only have a decree for a sale. Sir George Turner, V. C, reviewed the case ofSlade

V. Rigg, approved it, and decreed a strict foreclosure. These were mortgages
of personalty, which increased the difficulty of ordering a strict foreclosure

;

but that, as well as the existence of the power of sale, was held to be insufficient

to confine the mortgagee to an exercise of the power of sale contained in the

deed. I think the true distinction is taken in Jenkins v. Row, 5 De G. & S. 107 ;

8. c. 11 Eng. L & Eq. 297. It is between deeds containing a mere trust for a sale

to [secure money advanced, and a mortgage. The former must, of course, be

executed as declared, and there the remedy stops. But if the deed be a mortgage,
the right to a foreclosure arises from the nature of the security, and is entirely

consistent with the existence of another right, namely, a power to sell in pais,
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tlie time of the mortgage, and that the purchasers should thereby

acquire
"

all the rights,
*
franchises, powers, and privileges, which

which tbe mortgagor cannot compel the mortgagee to execute. It is inserted

for the benefit of the mortgagee, and he may avail himself of it or not, at his

own will.

"
It was argued in the case at bar, that it could not have been intended that

a right to foreclose would exist, because, after foreclosure, the trustees would

still hold as trustees, and so the whole matter would stand as before. It is true

they would hold the absolute estate as trustees
;
but it would be as trustees for

the bondholders, and subject to such disposition thereof as their rights and inter-

ests might require. In the case of Shaw et al. v. The N. C. Railw.. 5 Gray, 162,

the Supreme Court of Massachusetts had a similar mortgage before them, and

held that the power of sale did not supersede the right to foreclose by bill in

equity. My opinion is, therefore, that upon the case stated in this bill the trus-

tees have a right to come into a court of equity to foreclose this mortgage. In

what manner is it to be foreclosed, whether by a strict foreclosure or by a sale,

it would be premature now to decide. Whether the statute law of New Hamp-
shire, defining the rights and method of foreclosure, so affects the right itself

that only a strict foreclosure, substantially such as is there provided for, can be

decreed by a court of ecpjity, or whether the grant of equity jurisdiction to the

Supreme Court of that state can be considered as having affected the right of

foreclosure by superadding those principles of equity respecting foreclosure

which are aduiinistered in courts of equity ;
and how far this court is to regard

either of these considerations, and what particular method of foreclosure the

principles of equity require in this as-c., can only be properly decided at the

hearing, when the merits of the case shall be before the court upon the allega-

tions and proofs of both parties. For the purpose of this demurrer, it is enough
that upon the case, as stated in the bill, the complainants appear to be entitled

to some decree of foreclosure ; and, inasmuch as the demurrer being taken to

the whole bill must be overruled, if the bill for any purpose is sustainable, it is not

necessary to decide whether the complainants are entitled to the aid of a court

of equity to put them in possession, either in the course of, or independent of, a

process of foreclosure. This question, also, may best be decided at tlie hearing.

If the complainants merely sought possession of tangible property of the com-

pany, not for the purpose of foreclosing the mortgage, but to enable them to

take its profits, there might be no sufficient reason for the interposition of a

court of e(juity. On the other hand, if they also need to be quieted, and pro-
tected in the enjoyment of incorporeal rights, the nature of the rigiits, and

their liability to numerous interruptions and infringements, might render the

powers of a court of equity indispensable to their effectual protection. See

Croton S. P. Co. v. Ryder, 1 Johns. Ch. 611; Newburg S. P. Co. p. Miller,

6 Johns. Ch. Ill
; Bos. W. P. Co. v. Bos. & W. Railw., 16 Pick. 525.

" When the whole case is before the court, it can be seen what the rights of

the parties are, and how far and for what purposes the complainants need the

aid of the court.

"The remaining question is, whether it was necessary for the trustees to

make the bondholders parties. Generally, when a mortgage is made to a trustee
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said corporation possessed, and the nse of said railway, with all

its property and *
rights of property, for the same purposes, and to

for the benefit of a cestui que trust, I apprehend that the question whether the

cestui que trust ought to be made a party, depends on the purpose of the trust.

If the trustee is the proper party to receive and continue to hold the money for

the benefit of the cestui que t)~ust, so that the object of the suit is merely to

reduce the trust fund to possession, that the trustee may hold it in trust, the cestui

que tnist is not a necessary party. For I take the general rule to be, that to a

suit by a trustee to obtain possession of a trust fund, the cestui que trust need not

be made a party. See Calvert on Parties, 212-215, and cases there cited
;
Allen

V. Knight, 5 Hare, 272. But where a trustee is interposed between a lender

and borrower, merely for the purpose of enabling the lender to obtain payment

through the exercise by the trustee of powers conferred on him by the mortgage,
and the lender is the proper party to receive the money, he should be made a

party to a bill for foreclosure. It is in truth between him and the mortgagor that

the account is to be taken, and he ought to be before the court for the purpose
of taking the account, as well as to receive the money if paid. See Story, Eq.
PI. sect. 201.

" But this requirement of the presence of the cestui que trust must give way
to the absolute impossibility, or even to the excessive inconvenience of com-

plying with it
;
and the case at bar undoubtedly presents an instance of such

excessive inconvenience, if not absolute impossibility. The bill shows that the

number of different bonds secured by this mortgage was seven hundred and five,

amounting to the sum of five hundred thousand dollars. They were not issued

until after the execution of the mortgage. Of course their original holders are

not parties to the deed. It is a notorious fact, and recognized in various ways

by the legislation of most states where railroad corporations have issued such

bonds, and manifestly contemplated by the deed in question, that these bonds

were to be sold in the market, and pass from hand to hand. Consequently it

must have been impossible for the trustees to know who were the holders when

the bill was filed. And if then known, there would be no probability that they

would continue in the same hands during any considerable time. To require the

trustees to make the holders parties would amount to a prohibition to sue, and

it is now too well settled to require a reference to authorities to show that courts

of equity do not allow a rule res])ecting parties adopted for purposes of con-

venience and safety, to operate so as to defeat entirely the purposes of justice.

Nor is this a case in which it could answer any beneficial purpose to make some

of the bondholders parties in behalf of themselves and all others. The trustees

are competent (Powell r. Wright, 7 Beav. 444), and it is their duty to represent

all. The deed so treats them. In the cases of a sale, or possession taken of

the road for the purposes of managing it, and receiving the income, the deed

looks to the trustees to ascertain who are holders of bonds, and to pay to each

his aliquot part, and it is in the power of the court, by directing the proper

inquiries before a master, to have the holders of the bonds before the court at

the moment when the account is to be taken, and thus afford all needful security,

as well to them as to the mortgagors and the trustees. See Story's Eq. PI. sect.

207 a.
;
Williams v. Gibbs, 17 How. 239

; Gooding v. Oliver, id. 504. It was
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the same extent, that said corporation could use the same, if said

deed had not * been made, subject to the same liabilities as to the

stated at the bar, that the Supreme Court of Massachusetts came to this same

concluision in reference to parties in Shaw r. Norfolk County Hailw. above re-

ferrt-d to, but that no report of the decision on that point has been made. My
opinion is that the objection for the want of parties is not tenable.

" The demurrer is overruled, and the defendants ordered to answer the bill."

The case of Shaw ei al. Trustees r. Norfolk County Railw., 5 Gray, 162, is

much to the same effect. The opinion of the court was delivered by Merrick,

J.:—
** Several considerations have been urged upon our attention by the respon-

dents, as valid objections to the maintenance of the present bill. It is insisted, in

the first place, in their behalf, that a franchise created by the legislature and

conferred by its authority on a particular party, cannot be sold or transferred by
him to another. But if this general proposition, concerning which it is unneces-

sary at this time to express any opinion, should be admitted to be strictly correct,

it would be of no advantage to the respondents in the present case, because their

conveyance to the complainants has been ratified and confirmed by a subsequent

statute, duly enacted. Stat. 1850, c. 17o, § 2. Besides, by the deed of in-

denture recited in the bill, not only the franchise of the Norfolk County Railroad

Company, but also all its real and personal property, consisting, besides other

things, of lands, houses, stations, iron, sleepers, cars, and engines, was conveyed
to the complainants, to be held by them in trust and as security for the payment of

the bonds, which it was the purpose and intention of the corporation to issue and

deliver to its creditors. And if any doubt could ever have been supposed to

exist in relation to the transfer of the franchise, there certainly would have been

none concerning the conveyance of the lands and personal property described in

the deed of indenture. And there may be a suit as well for the foreclosure as for

the redemption of lands subject to the encumbrance of a mortgage. Rev. Stat.,

c. 81, § 8.

" But the respondents further object that the bill cannot be maintained, be-

cause there was no such conveyance to the grantees as would in law give to them

an estate absolutely upon a breach of the condition upon which it was made
;

and, consequently, that tiiere was no equity of redemption in the grantors, and

would be no necessity or occasion for any process to aid in effecting a foreclosure.

This position is predicated upon the assumption either that the grantors are limited

to the specific remedies provided for them in the deed or indenture, or that the

legal effect of the deed is to create only, and nothing more than, a WeL>h

mortgage. But neither the one nor the other of these assumptions can be sus-

tained. Welsh mortgages are frequently mentioned in the English books.

They resemble, says Chancellor Kent, the vivum vadium of Lord Coke, under

which the creditor took the estate, to hold and enjoy it without any limited time

of redemption, and until he repaid himself whatever was due to him out of its

rents and profits. But they are now entirely out of use in that country (4 Kent,

Comm. 137), and they do not ever appear to have been recognized or practically

known among the modes of conveyancing which have prevailed in this Common-
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use of said railway, that said corporation would be under, if said

deed *had not been made, and that the directors should have power,

wealth. They cannot exist under our statute, which provides that when the con-

dition of any mortga<j;e of real estate has been broken, the mortgagor and his

assigns may redeem the same at any time before a legal foreclosure has been

effected. Rev. Stat. 107, § 13.

'•
Every circumstance attending the transaction has the most manifest tenden-

cy to show that the deed of indenture executed by the respondents, and convey-

ing their railroad, lands, and personal property to the complainants, was intended

by them to be, as it in fact is, a mortgage of the granted premises. It begins

with a vote of the stockholders, authorizing the directors to mortgage the rail-

road, franchises, and property of the company, to raise thereby such sums of

money as should be found necessary to complete and equip the road, and pay off

all existing liabilities. In the measures adopted by the directors, they recite

and profess to be governed exclusively by the terms of that vote, and in pursu-

ance of it, they authorize and direct the president and treasurer to execute a

mortgage in the name and behalf of the company. And the instrument which

was executed under that authority was afterwards ratified and confirmed by act

of the legislature. Stat. 1850, c. 175. The deed of indenture contains in it-

self all the provisions, and has all the characteristics of that species of convey-

ance. It conveys an estate in fee to the grantees, to have and to hold the same

to them and their survivors and successors, but upon the express condition that

if payment of the bonds, and the interest accruing upon them shall be truly

made as the same respectively fall due, the indenture itself shall thereupon be-

come void, and of no effect. The conveyance being thus defeasible when the

condition annexed to it has been performed according to its legal effect, and by
means of such performance can be regarded in no other light than that of a

mortgage of the estate conveyed. Erskine v. Townsend, 2 Mass. 493
; Nugent

V. Riley, 1 Mete. 117.
" And neither the right conferred upon the grantee to take possession, upon

the non-performance by the grantors of the stipulated conditions, of the whole

of the mortgaged property and to manage and control it, and apply the net pro-

ceeds arising from its use to the purposes of the trust, nor the duty imposed

upon and assumed by them to proceed, and take possession of the premises upon
the requisition of two-thirds of the bondholders, according to the special pro-

visions relative to that subject contained in the deed, affects the nature and

character or legal effect of the instrument itself. It was not less a mortgage
than it would otherwise have been, because the grantees were invested by special

agreement with an additional authority beyond what they would have possessed

without it, and which they would have no right to exercise except inider an ex-

press stipulation. And so long as they took no advantage and nothing has been

done under it, the rights and interests of the respective parties to the convey-

ance, and their relations to each other, were in no respect changed or affected by it.

'A power to sell executed to one who relies upon such power, and expects and

intends to purchase an absolute estate will, without doubt, pass an unconditional

estate to the purchaser, though this form of conveyance is rare in this country.
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notwithstanding the mortgage, to sell and dispose of any of the
•
personal property of said corporation, provided they should pur-

But while the power remains unexecuted, the relation of mortgagor and mort-

gagee subsists, if that was the relation created by the instrument separate from

the power.' Eaton v. Whiting, 3 Pick. 484.
" But this bill may well be maintained by the complainants upon another and

different ground. By the contract expressed in the deed of indenture, a trust is

created, to the due perfonnance of which they have firmly bound themselves and

their successors. In the discharge of the duties thus created and thus assumed,

the possession, management, and control of the estates and interests conveyed
to them may— and as it seems to have already

— become indispensable. For

the due enforcement and regulation of such a trust, ample power is found in the

jurisdiction of the court as a court of equity ;
and the present bill is an appro-

priate course of proceeding to procure for that purpose the intervention and exer-

cise of its authority.
" The bill prays for general relief as well as for a specific decree in relation to

the foreclosure of the equity of redemption. And upon the facts stated in it,

and which upon the hearing were admitted to be true, we can see no reason why
the complainants ought not to be put in immediate possession of the mortgaged

property, in order that the purpose for which the conveyance was made may be

accompli.shed, and the trust created by it be properly executed. The respondents
have neglected, and still neglect, to pay the income, which has accrued upon a

large proportion of the bonds which were duly issued, and which are held by the

creditors of the corporation. These bondholders are entitled to demand the

money which has become due, and it is the duty of the tnistoes to make use of

the discretionary powers which are conferred upon them, for the express purjiose

of insuring the payments to which the creditors should severally become entitle*!.

To that end, possession of the mortgaged property is indispensable, and the

complainants ought therefore to have a decree by force of which they can

obtain it.

" We see no ground for the suggestion that the bill cannot be maintained,

because the complainants have an adequate and complete remedy at law. It is

obviously quite the reverse. The nature of the property, with the possession of

which they seek to be invested, renders it impossible for them to find a remedy
in a single suit at law. There must be, if resistance is made to their claim of

possession, unless recourse be had to the equitable jurisdiction of the court,

actions real in (Mfferent counties as well as actions personal, besides such other

and further proceedings as may be suitable to obtain the control and enjoyment
of the franchise of the corporation. And besides all this, the trust is to be reg-

ulated as well as the property possessed. To control all this property, to enforce

these obligations, and to preserve the rights of all parties interested, the court

can only, when exercising the equitable powers conferred upon it, afford a con>-

plete and adequate remedy.
" A decree properly prepared must therefore be entered on behalf of the

complainants, entitling them to have immediate possession of all the mortgaged

property." See also Chapin v. Vt. & Mass. Kailw., 8 Gray, 575.

The case of Coe r. Columbus, P. & Ind. Kailw. Co., 10 Ohio N. S. 372, is one
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chase, with the proceeds thereof, other property to an equal
* amount which should be held by the trustees under the mort-

where this subject is very extensively examined by the court, and where the de-

cision follows in the same wake as those already cited. It was here decided that

a railway corporation, under its general and ordinary corporate powers, could

not alienate the franchise to be a corporation, or that for constructing and main-

taining a railway, and receiving tolls for the transportation of passengers and

freight, nor any interest in real estate held exclusively for the purpose of exer-

cising its corporate franchises.

That after the road had been constructed and put in operation, its rolling

stock is to be regarded as personal estate, subject to alienation and liable for its

debts.

And where the corporation had the power to borrow money and to execute

bonds for the same, and to pledge for the security of the same, by mortgage or

otherwise, the entire road, fixtures, and equipments, with all the appurtenances,

income, and resources thereof, it was held :
—

1 . That for this purpose the company could not mortgage the franchise to be

a corporation, as that appertained to the individual members of the corporation,

but that they could mortgage the franchise to maintain the railway and to take

tolls for its traffic in freight and passengers, and could also mortgage all its

property, both real and personal, present and prospective, and the use of its

franchise for the enjoyment of the same.

2. That the franchise of the company to condemn property for its uses by

judicial procedure was not assignable by way of mortgage, beyond what was

provided, either by the charter of the corporation or the general laws of the

state.

3. That the execution of such mortgage by a railway company would not

exempt its property from other liability, beyond what woidd result from the

execution of a similar contract by a natural person.

The company having issued bonds, payable in ten years, with interest semi-

annually, and negotiated them in the market at a discount, it was held,—
1. That it was a proper exercise of the discretion of the company to make the

interest payable semiannually.

2. That a statute authorizing the company to negotiate their bonds, at such

rates as they might think proper, extended to all the accessory securities.

8. That under this statute the company might exchange these bonds for iron

for their road. •

Where the company executed three successive mortgages, the first and last of

which were in proper form, but the intervening one had not the requisite number

of witnesses, but the third mortgage was expressly made subject to the two first,

it was held that this preserved the priority of the lien created by the second

mortgage over that of the third, without regard to its perfect regularity in form.

Where general creditors levied upon the personal property of the company

acquired after date of all the mortgages, but the levy was made while this suit

was pending, and the property in the hands of a receiver, it was held that such

creditors could not proceed even as against the equitable claim of the second

mortgage. And the fact that the claims of the attaching creditor were for
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gage, in the same manner, as if the same liad been owned by
* the

corporation, at the time of the execution of the mortgage, and

specifically included therein."

money supplied the company for the pa}'ment of interest and taxes, and for the

right of way on their line, gave him no superior equity.

Where the mortgages contained a power of sale upon prescribed conditions,

and the action was brought by the trustee to whom the mortgage was executed

for the benefit of the bondholders, to obtain relief under the power of sale, it

was held, —
1. That the plaintiff was entitled to the relief asked.

2. That the real estate must be sold according to the general laws requiring

it first to be appraised.

3. That the entire line of the road, with its fixtures, should be sold as one

entire tract, extending into different counties, and the proceedings had in the

county where the action was brought.

4. That the personal property must be sold as such, under such precautions to

prevent a sacrifice as the court should direct.

5. That the court will treat the proceeding as a remedy for the debt, and will

not include compensation to the trustee or to counsel.

6. That the trustees represent the bondholders, and they were not proper

parties to the action. But any issue as to the amount due might be raised

between the defendants and the trustees.

7. That the trustees represent the company in receiving the money, but the

company might require that before the bonds were paid they should be surren-

dered, and, if paid in part, that they be produced and the proper indorsement

made.

8. That any question which might occur in regard to any lost bond will be

disposed of when it occurs, either by an independent proceeding, or by supple-

mental one.

9. That an order made requiring the bondholders to prove their claims, and

state the amount paid for the bonds was erroneous.

And where the company had entered upon lands and constructed their road

under an agreement with the owner that the land should be appraised by per-

sons agreed, and that if the amount of the appraisal should not be paid by the

company within sixty days after it was made, the land and all the fixtures should

remain the property of the land-owner the same as if the company had entered

upon and appropriated the same in their own wrong, the estimate having been

made and not paid as provided, an injunction was prayed for against the com-

pany, to prevent their using the land, but the court declined to interfere, saying
the party should be left to pursue the ordinary legal remedies.

A court of equity will not interfere to protect the property of a railway com-

pany against an attachment, at the suit of a mortgagee whose debt is not due,

and who has by the terms of his mortgage no present right of possession against

the company. Coe c. Knox County Bank, 10 Ohio N. S. 412.

See the following cases upon the general right of corporations to mortgage

property. Jackson r. Brown, 5 Wendell, 690
;
De Ruyter v. St. Peter's Church,
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*The directors made a mortgage to trustees appointed under the

act, conveying
" the raih'oad of said corporation, together

* with all

2 Comst. 238
;
Gordon v. Preston, 1 Watts, 385

;
Bardstown & Lou. Railw. r.

Metcalfe, 4 Metcalfe, 200.

Sutherland, J., in Jackson v. Brown, supra, says :
" It would be very extraor-

dinary if this or any other corporation had not the power to appropriate its prop-

erty to the payment or security of its honest debts."

So, too, a release of tolls by a bridge company has been held valid. Central

Bridge Co. v. Baily, 8 Cush. 319. So, also, the lease of a turnpike road was

held valid in Jouitt v. Lewis, 4 Littell, 160
;
Enders v. Board of Public Works,

1 Grattan, 364.

And although the remedy in the case of railway mortgages must depend upon
the form of the contracts very much, there seems no more difficulty in so re-

straining the corporation, by proper orders, in the court of equity, as to enable

the mortgagee to obtain the benefit of his contract, when executed under the

general powers of the corporation, than in appointing a receiver, to distribute

the receipts of the company, under the order of the court, for any other pur-

pose, which is every day's practice, in cases of indictment and conviction, and

unsatisfied judgment fpr debts, and other liabilities, and in many other instances.

And it must always be done in courts of equity, where they have an unsatisfied

judgment or debt in that court against the company, and no other mode of

enforcing it. And there is no special hardship in requiring the corporators to

respect the rights of mortgagees which have arisen in the due course of business,

and where the corporations have obtained funds thereby, through the instru-

mentality of agents of their creation, and by whose acts they should be bound

to the extent of their corporate interests.

And even where an absolute foreclosure is allowed upon such a mortgage there

seems no actual injustice to occur. But there is technically the superaddition of

the title of the vital and exclusive franchises of the corporation, which was not

included in the contract as originally executed, and could not be by the mere

act of the corporation or its agents, without the intervention of the corporators

or the legislature. It is true that under the incumbrance these franchises nmst

prove but a barren form in the hand of the corporation. But as it is technically

a right inherent in the corporators, we do not well comprehend how it is to be

absolutely foreclosed in a proceeding upon a deed which confessedly does not

include it.

It seems that it would be more in accordance with the general course of the

English courts of equity, where the title to the franchise is not technically con-

veyed, to retain the case in that court for the purpose of enabling the mort-

gagees to obtain enlarged powers from the legislature, not inconsistent with the

duties they owe the company under the deed, and which shall go exclusively to

affect the remedy. Great Western Railw. r. Birmingham and Oxford Junction

Railw., 2 Phill. 597; opinion of Chancellor, ante, § 142.

In the case of Goodman & Corwin v. Cincinnati & Chicago Railw., before the

Superior Court of Cincinnati, not yet reported, the trustees of a mortgage of

lands by the defendants brought their bill in equity, asking for a foreclosure and
•
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its powers, rights, franchises, and privileges, with all the lands,

buildings, and fixtures thereto belonging, or which may
* hereafter

sale of the mortgaged premises, sufficient to satisfy the arrears of interest. The

court Storer, J., held the plaintiffs entitled to the prayer of their bill, both by
the terms of their mortgage and upon general principles of equity law, aside

from any express provision in the deed. The learned judge based his opinion

of tlie general right of courts of equity to order sale of the mortgaged premises,

to meet the pa^onent of any instalment of principal due (or any arrears of in-

terest, which he regarded as the same thing) upon the following cases. King v.

Longwortii, 7 Ohio, 231
; Stanhope c. Manners, 2 Eden, 197

;
West Branch

Bank r. Chester, 11 Penn. St. 282.

As we have before said, some courts have held the franchise itself assignable

upon general principles. Ante, vol., 1 § 1, p 4. Mr. Justice McLean, in Bow-

man p. Wathen, 2 McLean, 393, says: "In this respect" [the assignable qual-

ity of the franchise of a corpwration]
" no difference is perceived between a

ferry franchise, the franchise of a toll-bridge, a turnpike, or railroad, or any
other franchise of the same nature," the court at the same time holding the ferry

franchise assignable, without the aid of a legislative act. And in Bardstown &
Louisville Railw. r. Metcalfe, 4 Met. (Ky.) 200, the court, though admitting that

the corporate existence or prerogative franchises cannot be mortgaged, hold that

the right to build and use a railway is not a prerogative franchise, and that a

purchaser under a railway mortgage may take and" operate the road under the

terms of its charter, and will be bound by the provisions of such charter. And
the same doctrine is maintained in Bank of Middlebury v. Edgerton, 30 Vt. 182,

per Bennett, J.

And in GrinncU v. Trustees of Sandusky, Mansfield, & Newark Railw., In the

Court of Common Pleas in Ohio, it was held :
—

*•
r. That a railroad company, authorized to borrow money for the construc-

tion of its road, has, as an incident to that power, and without an express grant
in its charter, the power to secure such loan by a mortgage.

"
2. That the mortgage of the road and its income is in effect a mortgage also

of the franchises of the company, and upon a sale of the road luder the mort-

gage the franchise will pass to the purchasers.
•*

8. That where two or more railroad companies become united and consoli-

dated into one company under the statutes of Ohio, and such original companies
had, prior to the consolidation, given mortgages on their respective roads, the

rights and liens of the respective mortgages must be respected and preserved,
due reganl being had to the consolidation.

*'
4. That after such consolidation no one of the mortgages upon the original

roads can be enforced by a separate sale of its original line, but all such original

mortgages must be enforced by a sale of the consolidated roads, and the respec-

tive liens on the parts be adjusted in the distribution of the proceeds of the

whole, upon the report of the master, so as to give each mortgage so nmch of

the proceeds as may be estimated to arise from the part covered by its lien."

Pierce on Railw. 512. And where the mortgagees make a sale of the road and

its furniture and franchises, under a deed of foreclosure, and by arrangement
with the directors of the company by which they escaped res]>onsibility upon
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thereto belong, with all the rights, franchises, powers, and privi-

leges now belonging to, and held, or which may
* hereafter belong

their indorsements for the company, and the price was below the real value of the

property, the purchasers were decreed trustees for the creditors, suing, for the

full value of the road, less the sum paid by them for the lien of others, which

they had purchased at a discount. Drury v. Cross,- 7 Wallace, U. S., not reported.
In Enfield Toll-Bridge v. Hart. & N. H. Railw., 17 Conn. 40, Williams, Ch.

J., in giving judgment, says: "What are the rights of the plaintiffs? They
are derived from the grant of the legislature, and are what in law is known as a

franchise
;
and a franchise is an incorporeal hereditament, known as a species of

property, as well as any estate in lands. It is property which may be bought
and sold, which will descend to heirs, and may be devised. Its value is greater
or less, according to the privileges granted to the proprietors." And this is but

the repetition of the elementary definitions of a franchise, found in the earliest

text-writers of the English common law. But in Pierce r. Emery, 32 N. H.

504, Perley, Ch. J., says, in regard to the rights of public railways: "They
cannot convey away their franchise and corporate rights, nor perhaps the track

and right of way, which they take arid hold for the necessary use of their road."

..." But they may contract debts, may purchase on credit, and we see nothing
in the nature of their business, or in their relation to the public, which should

prevent them from making a valid mortgage of their personal property, not

affixed to the road, though tJsed in the operation of it." The same view is

maintained as to the right of the railway company to create a mortgage upon
itself, so to speak, without the act of the legislature, in State v. Mexican Gulf

Railw., 3 Rob. 513.

In Arthur v. Commercial & Railroad Bank, 9 Sm. & M. 394, it is held, that

the franchise of a railway cannot be sold or assigned without the consent of the

power which granted it. It is a mere easement, not the subject of sale. If the

road be sold or assigned the franchise does not pass with it, nor is the corpora-
tion thereby dissolved, though it might be ground of forfeiture if insisted on

by the State. State v. Comm. Bank of Manchester, 13 S. & M. 569. But an

act of the legislature, authorizing the trustees under a railway mortgage to

sell the railway, is a ratification of the mortgage, so far as the state or pub-
lic is concerned. Richards v. Merrimack & Conn. River Railw., 44 N. H.

127.

In State v. Comm. Bank of Manchester, supra, there was a general assign-

ment for the benefit of creditors, and for the completion of the road, of all the

property of the plaintiffs, including their road. The court held such assign-

ments valid, upon general principles, when made by railway companies, and

that this was valid, except that it was indefinite in time, atid to last until the

debts were paid, when the fee of the road was to revert to the corporation, and

that therefore the tendency of the assignment was to lock up the estate indefi-

nitely ;
to create a perpetuity ;

to hinder and delay creditors
;
and to secure

an ultimate and permanent advantage to the corporation; and was therefore

void.

The charter authorized the company to hold the estate in lands, necessary

for their road-bed and incidental uses, in fee-simple. And the court say : "If
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to, or be held, by said corporation, and all the personal property of

said corporation, as the same now is in use by said corporation, or

as the same may hereafter be changed and renewed by said cor-

the estate be one in fee, we do not see why it is not the subject of assignment or

sale on execution." And whether the estate in fee, or only the accruing profits,

pass, by the assignment, the court did not decide, as either was suflicient to up-

hold the deed. And the court seem to entertain no question that the one or

the other did pass by the assignment, but for the tonus of the deed being against

law, and on that account void.

It is also said, in this ca.se, that whether or not a corporation, with a railway

franchise attached to it, lias power to convey away the railway and the fran-

chises attached to it, is a matter between the state and the corporation, with

which third persons have nothing to do. And it seems to us this suggestion is

not without its force. It is certainly in analogy to other cases, where a corpo-

ration is guilty of abuse of its privileges, on the ground of which the state might
enforce a forfeiture of its franchises. This is not a question which can be raised

collaterally, or at the suit of one who has no direct interest in the question.

The state may waive any such forfeiture, and until they do enforce it, the debt-

ors of the corporation cannot insist upon it. See post, § 242. And much less

should the corporation be allowed to shield itself behind the violated rights of

the state, of which no complaint is made, and thus escape the legitimate effects

of its own contracts. And see Richards c. Merrimack & Conn. River Railw.,

44 N. H. 127
; Chapin r. Vermont, &c. Railw., 8 Gray, 675.

Property purchased of a railway corporation at a mortgage sale is not liable

to the debts of the original corjwration. ViLis v. M. & Pr. du Chien Railw.,

17 Wisconsin, 497. See Smith v. Ch. & N. W. Railw., 18 Wise. 17.

In Commonwealth p. Smith, 10 Allen, 448, it was held that a corporation is

not authorized at common law to mortgage its franchise without some further

authority. But in Ilendee v. Pinkerton, 14 Allen< 381, it was held that a rail-

way corporation having authority to hold land for depots and storehouses, as

well as for railway purposes, and to allow other railways to establish depots upon
its premises, and sell or lease the land necessary therefor, but having no express

authority to create mortgages upon its property, may lawfully mortgage lands held

by it, and not required for railway purposes, to secure bonds issued by said cor-

poration. And it was further held in this case, that if the same mortgage em-

brace some lands which the corporation had no authority to mortgage, with

others to which that authority does extend, the mortgage may be upheld as to

the latter only. And in Richardson r. Sibley, 11 Allen, 65, it was decided, that a

street railway corporation has no power to mortgage its property, franchise, or road

without legislative authority. Since the statute of 1854, ch. 286, railway cor|)o-

ra( ions have no power in Massachusetts to issue bonds, except for the purposes
and in the mode therein authorized

;
and all bonds issued otherwise are void,

and a mortgage to secure them is also void. And where such bonds have been

issued and 8ccure<i by such an invalid mortgage, although the railway company
itself does not seek to avoid the obligation, a holder of a second mortgage may
take advantage of the defect. lb. See also Atkinson v. Marietta & Cincinnati

Railw., 15 Ohio N. S. 21.
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poration." And the mortgage gave the trustees power to sell the

road under the mortgage, in certain contingencies, and to execute

a deed, that should pass to the purchasers,
"

all the property, real,

personal, and mixed, rights, powers, franchises, and privileges of

this corporation."

It was held, that although as a general rule nothing can be mort-

gaged, that does not at the time belong to the mortgagor :

Tliat the statute in this case authorized the directors to make a

mortgage, not only of the existing property of the road, but of the

corporate rights and franchises, and of the railway itself, as an

entire thing:

Tliat the trustees under such a mortgage would hold subsequently

acquired property as an incident to the franchise mortgaged, and

as an accession to the subject of the mortgage :
^

That the trustees under the mortgage in this case were entitled

to hold personal property, acquired by the road after the * mort-

gage, against subsequent mortgagees of the specific property, so

acquired.

It seems to be now (1869) well settled, that to the creation

of a valid and effective railway mortgage the consent of the legis-

lature is indispensable. But this may be obtained either before or

after the creation of the mortgage, and may be by express enact-

ment or by implication ;

^ and is so much matter of course to be

granted upon request, that it cannot be regarded as any serious

impediment in the way of carrying into efifect a single mortgage.
14. In the Court of Appeals in Kentucky, in the summer of

1856, it was decided, that when the statute of the state, where a

loan was obtained, deprived the company of all defence, under the

plea of usury, the creditors and subsequent mortgagees could not

plead usury, in defence of the mortgage, given to secure the loan.^^

*^ See to same point Coe r. McBrowP 22 Ind. 252
;
Pennock ». Coe, 23

Howard (U. S.), 117.
** See Opinion in Commonwealth v. Troy & Greenfield Railw., in Supplement

and cases cited.

** First Mortgage Bondholders v. Maysville & Lexington Railw., 9 Am. Rail-

way Times, No. 31. There really is no difficulty upon general principles in

allowing the mortgage of a specific thing to carry along with it, or as incident,

subsequent accessions, as the natural increase of animals, or the crops raised

upon land. This is nothing more in principle than allowing the mortgagee to

take the benefit of the growth of animals, or of crops, or the advance of market

value. Smith v. Atkins, 18 Vt. 461. The rule of law, which forbids the
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And ill the same case it was held, tliat where the road *wa8 built,

and most of the property of the company was acquired, subsequent

sale or mortgage of property not in esse, ia merely technical, and never had any
existence in equity, or certainly never was generally maintained in that court.

But in State v. Mexican Gulf Kailw., 3 Rob. Louis. 513, it is held that a rail-

way, where the soil upon which it is laid belongs to another,
" the owners not

having been expropriated," is not susceptible of being mortgaged, unless au-

thorized by the legislature, and that future property can never be the subject of

conventional mortgage.
But it has been held in Pennsylvania, that a mortgage by a corporation of their

franchises, property, and effects, given after their entry upon lands, and before

judgment for damages, will bind their equitable interest therein, subject to the

payment of the judgment for the purchase-money ;
and that on a distribution of

the sheriff ^s sale of tlie land, after the satis&ction of such judgment, the balance

passed under a prior mortgage, in preference to one executed after the entry of

the judgment and the consequent vesting of the legal title in the company.

Borough of Easton's Appeal, 47 Penn. St. 255.

And in a recent case before the Supreme Court in New York, The Farmers'

Loan and Trust Company r. Hendrickson, 25 Barb. 484, it was decided on argu-
ment and elaborate examination, that the rolling stock of a railway, such as

cars, tenders, and locomotives, is accessory to the real estate, and passes by deed

as a fixture or necessary' incident
;
that railway mortgages, including the rolling

stock, need not be filed as chattel mortgages ;
and that bondholders, under a

mortgage not so filed, are entitled to the rolling stock, as against judgment
creditors. Strong, J., said :

" The property of a railway company consists mainly
of the road-bed, the rails upon it, the depot erections and the rolling stock,

and the franchise to hold and use them. The road-bed, the rails fastened to it, and

the buildings at the depots are clearly real property. That the locomotives,

and passenger, baggage, and freight cars are a part, and a necessary part, of the

entire establishment, there can be no doubt. Are they so permanently and insep-

arably connected with the more substantial realty as to become constructively

fixtures? Railways being a modem invention, and of a novel character, we
have no decisions upon this question, and those relating to and governing old

and familiar subjects do not absolutely control us, although we must necessarily

resort to them as guides. Judge Weston well remarks, in Farrar v. Stackpole,
6 Greenl. 157, that modem times have been fruitful of inventions and improve-
ments for the more secure and comfortable use of buildings, as well as of many
other things which administer to the enjoyment of life. Venetian blinds, which

admit the air and exclude the sun, whenever it is desirable so to do, are of mod-
em use

;
so are lightning-rods, which have now become common in this country

and in Europe. Those might be removed from buildings without damage ; yet, as

suited and adapted to the buildings upon which they are placed, and as incident

thereto, they are doubtless part of the inheritance, and would pass by a deed as

appertaining thereto. The general principles of law must be applied to new
kinds of property, as they spring into existence in the progress of society, ac-

cording to their nature and incidents, and the common sense of the community.
It may be that if an appeal should be made to the common sense of the com-

VOL. n. 31 * 634
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to the execution of the mortgage, although
* such property could not

be held at law, it might be in equity, and a foreclosure was accord-

ingly allowed, in regard to the subsequently acquired property.

munity, it would be determined that the term ' fixtures ' could not well be ap-

plied to such movable carriages as railway cars. But such cars move no more

rapidly than do pigeons from a dove cote, or fish in a pond, both of which are

annexed to the realty. Judge Cowen admits, in Walker v. Sherman, that a

machine, movable in itself, may become a fixture, from being connected in its

operations by boards, or in any other way, with the permanent machinery. It

results from many cases that it is not absolutely necessary that things should be

stationary in any one place or position, in order that they should be technically

deemed fixtures. The movable quality of these cars has frequently, if not gen-

erally, induced the opinion that they are personal property. Hence, railway

mortgages of rolling stock have, as I understand, been generally filed in the

offices of the clerks of all the towns through which the roads pass. That was

undoubtedly the more prudent course, as it saved any question as to the char-

acter of the property. Even the learned counsel for the plaintiffs has gone no

further than to denominate the cars '

quasi
'
fixtures. Public opinion, however,

although respectable in matters of fact, is an unsafe guide as to legal distinctions.

" That railway cars are a necessary part of the entire establishment, without

which it would be inoperative and valueless, there can of course be no doubt.

Their wheels are fitted to the rails
; they are constantly upon the rails, and ex-

cept in cases of accidents, or when taken off for repairs, nowhere else
; they are

not moved off the land belonging to the company ; they are peculiarly adapted

to the use of the railway, and in fact cannot be applied to any other purpose ;

thev are not like farming utensils, and possibly the machinery in factories and

many of the movable appliances to stores and dwellings, the objects of general

trade ; they are permanently used on the particular road where they are em-

ployed, and are seldom, if ever, changed to any other. Many of these are

strong characteristics of the realty ;
some of them have often been deemed con-

clusive. In Lushington v. Sewell, 1 Sim. 435, 480, Vice-Chancellor Hart was

inclined to think the devise of a West India (real) estate passed the stock of

slaves, cattle, and implements, because such things are. essential to render the

estate productive, and denuded of them it would rather be a burden than a

benefit. The reason assigned appears to be sound
;
but the Vice-Chancellor

carried the doctrine further than the cases would warrant, as slaves (in the West

Indies), cattle, and implements of husbandr}- were objects of general commerce.

In the case of The King v. The Inhabitants of St. Nicholas, Gloucester, 262,

(cited by Judge Cowen, 20 Wendell, 269), it was decided that a steelyard, be-

ing in a machine-house, was a fixture. Lord Mansfield said :
' The principal

purpose of a house is for weighing. The steelyard is the most valuable part

of the house. The house, therefore, applied to this use, may be said to be built

for the steelyard, and not the steelyard for the house.' Surely this reasoning is

equally applicable to the cars on a railway. The railway is constructed ex-

pressly for the business to be done by the cars, and what evinces their essential-

ity in a strong point of view in this case is, that there can be no tolls, which
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* And in the State of New York, where the legislature provided
that railway corporations may, from time to time, borrow such

are expressly mortgaged, without them. It is remarked by Mr. Dane, in his

Abridgment (vol. 3, p. 157), that certain articles were '

very properly a part
of the real estate and inheritance, and pass with it, because not the mere fixing

and fastening to it is alone to be regarded, but the use, nature, and intention.'

Judge Weston, in the case which I have cited from 6 Greenleaf, in speaking of

a saw-mill, said :
' If you exclude '

(from the realty)
* such parts of the machin>

ery as may be detached without injury to the other parts or to the building, you
leave it mutilated and incomplete, and insufficient to perform its intended oper-
ations.'' Surely all this would bo true of a railway, for it is nothing without its

locomotive vehicles. It is true that no mechanical or agricultural business can

be carried on to much extent without tools or farming implements, and such

tools and implements are universally conceded to be personal property; but

then such tools or implements are not peculiarly adapted or confined to any par-
ticular establishment, but may be used upon them generally, and are subjects

of frequent barter. It is different, I admit, as to the stationary machinery in a

factor}', and articles of a similar character in a dwelling-house, which are not

absolutely fastened, but although they are considered as personal property for

reasons peculiar to them, and not of universal application, yet such reasons do

not seem to me sufficient, while many things become fixtures without physical

annexation.
" If railway cars were used in any other place than upon the lands belonging

to the company, or for any other purpose than in the execution of its business,

or were constructed in such shape and so extensively as to become objects of

general trade, or were not a necessary part of the entire establishment, I might
consider myself as compelled by the weight of authority to decide, that, as they
are not physically annexed to what is usually denominated real estate, they must

be deemed personal property ;
but as each and all of these characteristics or

incidents are wanting, the considerations which I have mentioned, or to which

I have alluded, leading to an opposite conclusion, require us to determine that

they are included as fixtures or necessary incidents in a conveyance of real estate.

In thus deciding we shall unquestionably carry out the intention of the parties,

as it could not have been the design of such parties
—

certainly not of the mort-

gagees
— that the security should be diminished by the wear and tear of the

machiner}', and the inevitable accidents to which it is subjected. Possibly the

substituted machinery might not be included in the mortgage, if it should be

deemed personal property, and few, if any, would be willing to loan their money
upon such an uncertainty, but it would be otherwise if the additions should be

considered as made to the real estate." The same doctrine is maintained in

Palmer v. Forbes, 23 HI. 300; Hunt v. Bullock^ id. 820; Fennock v. Coe,

23 Howard (U.S.), 117.

This opinion is certainly plausible, and it is impossible to say that the views

here maintained will not, or may not, ultimately prevail. There is, no doubt,

justice and convenience in such a view. But it seems to us somewhat of a de-

parture from the general law of fixtures in this country, and at variance with

generally received notions upon that subject, at present, when carried to the
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sums of money as may be necessary for finishing their roads, or

operating the same
;
and may issue bonds for the amount and

mortgage their corporate property and franchises to secure the

payment; and a railway company, in pursuance of the statute,

executed a mortgage of their road, constructed and to be con-

structed, together with all and singular the railways, rails, &c.,

rights and real estate now owned, or which shall hereafter be

owned, by them ;
it was held to include all the property and rights

of the company, and to be in conformity with the act.^ And it

was further held in this case, that the mortgage included a branch

track, not projected or contemplated at the time of the original

location, as an incident to the principal grant. But land held by
the company for any other than legitimate railway purposes, will

not pass by such mortgage.^^

And where the directors of a railway company set apart the

future earnings of the company in payment of interest on its bonds,

secured by mortgage on its road and franchises, and to raise a

sinking fund for the redemption of such bonds, it was held that

such money was not liable to be reached by the general creditors

of the company through garnishee process.^ Nor would such earn-

ings be liable to such process where they had been pledged for that

purpose by the mortgage.^

extent of declaring the rolling stock of a railway a fixture. As between the

mortgagor and mortgagee, and all subsequent encumbrancers having knowledge
of the prior deed, there is no difficult)^ in allowing the rolling stock of a railway

to constitute part of the mortgage of the road, and thus to include the renewals

of such stock from time to time, and even additions. But it is not easy to com-

prehend how a locomotive engine and train of cars is any more a fixture than

any other machine operated by steam, or than a stage-coach even. But see

State V. Northern Railw., 18 Md. 193; Farmers' Loan, &c. Co. r. Commer-

cial Bank, 11 Wisconsin, 207. See post, n. 31, 33. The contrary doctrine

was held in Stevens v. Buffalo & N. Y. City Railw., 31 Barb. 590
;
S. P. Beards-

ley V. Ontario Bank, id. 619, where the rule of personalty was made to include

locomotive engines and other rolling stock, — the materials, such as ties, rails,

and other things on hand for repairing the railway,
—

platform scales, tools, and

implements, and all articles not constituting a part of the road-bed, or firmly

fixed to the land or some buildirg, which is itself a fixture, — including such

articles as are usually regarded as personal estate, but which may be affixed to

some building by screws, but which may be removed from it without detriment

either to the building or the article.

««
Seymour r. Canandaigua & Niagara F. Railw., 25 Barb. 284; S. P. Phil-

lips r. Winslow, 18 B. Mon. 431.

" G. & C. U. Railw. r. Menzies, 26 111. 121.
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15. In an important case,® where the subject seems to have re-

ceived a very patient and understanding consideration, by counsel,

and by the Chancellor, it is held, that a mortgage of a canal, de-

scribed by its extreme termini, with all the accompanying works,

executed by virtue of a general power in a statute for that purpose,

conveyed the entire canal, when completed, although a portion of it

was constructed upon land acquired, after the execution of the

mortgage, and was built after the date of the mortgage ;
and that

the feeder of the canal passed by the mortgage, as part and parcel

thereof.

But a mortgage by the company of all the property in any way

belonging to or connected with the railway, enumerating cars,

engines, &c., will not include canal boats purchased with the funds

of the company, and run by it in connection with but beyond the

limits of the road. And where it was attempted to
*
deny the title

of such mortgagees to use such property by the consent of the com-

pany under such mortgage, on the ground of the illegality of the

purchase of it by the company, the act being ultra vires^ it was held

that such question could not be raised by one deriving title from

the company as against another party whose title originated from

the same source. The title of the company is good against any one

but the public, or until process of divesting it is sued against them

in some mode.^

16. In a very recent case, before the Circuit Court of the United

States, Mr. Justice McLean in the course of his opinion assumes,
that railway mortgages may be so drawn as to bind the subsequently

acquired property of the company ; that the franchise of operating
the road, and taking toll, or fare, and freight, passes by the mort-

gage, and may be sold under the mortgage, containing a special

clause to that effect
;
that the power of sale contained in the mort-

gage does not preclude the trustee from coming into a court of

equity, to obtain a foreclosure of the title of the mortgagor, and

sale : that the suit is rightfully brought in the name of the trustees,

without joining the bondholders : that the appouitment of a receiver

** Willink V. Morris Canal & Banking Co., 3 Green's Ch. 877. It is here

said, that the grant of the power to execute a mortgage implies a mortgage with

all its incidents, including the power of sale.

*• Parish r. Wheeler, 22 N. Y. 494. The company, in such case, are liable

for money borrowed to pay for such property, and those to whom they sell or

mortgage the property are liable to account to them. lb.
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in such cases is matter of discretion with tlie court of equity : that

it is not matter of course, upon default of payment of interest ;
but

must depend upon the question of the safe and prudent manage-
ment of the property by the company, and the probability of the

interest being speedily liquidated.

It was further said, that where an expenditure has been made

of the current income of the road, and considerable debt incurred

in completing the road and equipping it, under the advice of the

trustee and a considerable number of the bondholders, such use

of the funds will not be considered a misapplication. As it greatly

mcreased the security of the bondholders, and added to the profit

of the road, these facts, under the circumstances, do not authorize

the appointment of a receiver.^

The case was retained, under an order that the company should

make return to the court of the amount of their net earnings, one-

half of which should be applied to the extinguishment of interest,

and the other half to the floating debt of the company. But if at

any time it shall appear that the company disregard the order, or

is becoming insolvent, a receiver will at once be appointed.^^

^ And in Nichols v. Perry Patent Arm Company, 3 Stock. Ch. 126, it is laid

down that the appointment of receivers is not a matter of course following upon
a decree of the court declaring the corporation insolvent. It is a matter resting

in the discretion of the Chancellor. But as a general rule, where there is a

decree of insolvency, receivers will be appointed. The management of the

affairs of the corporation will not be left in the hands of the directors, unless it

be shown that it is for the interest of the creditors and stockholders that this

should be done. lb.

^'
Williamson, Trustee, v. New Albany & Salem Railw., U. S. Circuit Court,

at Chambers, Cincinnati, October 26, 1857, Am. Railway Times, Vol. 9, No.

37. We here give the opinion, so far as the points of law are discussed by the

learned judge :
—

" The case made in the bill is the failure to pay the interest on the bonds in

February last, and the embarrassed condition of the company.
' ' It seems to "be considered that a receiver will be appointed, as a matter of

course, under the mortgage, where a default has occurred in the payment of any

part of the interest or principal. If this be so, the Chancellor, in such a case,

can exercise no discretion. He can do nothing less than carry into effect the

conditions of the bonds.
" It is not the province of chancery to enforce penalties, but to relieve against

them. It is asked, may the court disregard the contract of the parties ? Cer-

tainly not. But where there is a hard and unconscionable contract, a court

of equity will withhold its aid, and leave the party to his remedy at law. An
individual promises to pay on a certain day $1,000, and in default thereof to

pay $2,000. Would not a court of chancery relieve from this penalty ? And
*639
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* Tlie case does not show whether the mortgage was executed by
virtue of a power conferred by the legislature. But it is

* believed

the payment of the penalty is the contract of the party. What penalty could be

more disproportionate to the default than the one under consideration. A
failure to pay any part of the instalment of interest subjects tlie company to the

immediate pajinent of several millions of dollars, not payable except under the

default, for many years ;
and the same default subjects property, to the amount

of several millions, to a sale at auction on a short notice.
" The appointment of a receiver, when directed, is made for the benefit of all

the parties interested, and not for the benefit of the plaintiff, or of one defendant

only. 2 Storj', Eq. § 829. The appointment of a receiver is a matter resting

in the sound discretion of the court. Skipp v. Harwood, 2 Swanst. 586.
** In such cases courts of equity will pay a just respect to the legal and equi-

table rights and interests of the possessor of the fund, and will not witlidraw it

from him by the appointment of a receiver, unless the facts averred and estab-

lished in proof show that tliere has been an abuse or a danger of abuse on his

own part. For the rule of such courts is not to displace a bona Jide possessor

from any of the just rights attached to his title^ unless there be some equitable

ground for interference. Tyron r. Fairclough, 2 Stuart, 142
;
2 Story's Eq.

§835.
" It is tme that the parties in the contract under consideration agreed that a

default in the payment of any part of the interest or principal, when payable and

demanded, should incur the penalty sought to be enforced. Yet, when the aid

of a court of equity is invoked, it will look into the facts, and exercise an equi-

table discretion. And if the party claims and attempts to exercise the powers

given him in the contract, which under the circumstances are unjust aild ruinous,

he may be enjoined.
" Has there been any abuse of their powers or a misapplication of their funds

by this company, which authorizes the appointment of a receiver?
" This step is asked to be taken by the bill, with the view of selling the entire

road and all its appurtenances for the benefit of the bondholders.
" The interest due in Februarj' last has not been paid, and since that time

another instalment of interest has become due, which has not been paid. All

previously accruing instalments of interest were paid or satisfactorily arranged.
And the late large outlay for the completion of the road and its e(}uipmcnt was

not only approved by the complainant and many of the bondholders, but they

urged the president of the company to go on with the work by all means, and

finish and equip the road, so as to increase the revenue, and they agreed to

receive bonds in payment of the interest then due.
" Under the influence of this encouragement it seems the company prose-

cuted the work and completed the road, which is now in successful operation.
In this way, as appears from the affidavits, was every dollar of the floating debt

complained of created. It went to increase the security of tlie bondholders by

adding to the value of the road, and increasing the tolls for the payment of

the interest and principal. But this is now insisted on as a misapplication of the

funds of the road, which not only authorizes but requires the appointment of a

receiver.
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the general statutes of Ohio allow such contracts, and the opinion

certainly confirms the general views we have taken upon
* the sub-

" But this does not, in my judgment, evince bad faith on the part of the com-

pany, but, on tlie contrary, it showed a laudable desire to save the bondholders,

and all the parties interested, from loss.

" Had the road been in the hands of a receiver, no Chancellor, fit to deal with

these subjects, it appears to me, could have hesitated to order the receiver to do,

in this respect, what the company has done. In the deed of trust it is specially

provided that the trustee, if he take possession of the road, shall make repairs,

additions, &c., and an offer is now made to pay this floating debt, so far at least

as laborers are concerned, if the road be given up by the company. Whether

the debt be due to laborers on the road or to others, is not material, seeing it

was incurred under the urgent request of the trustee and several of the bond-

holders, and for the preservation and life of the road.
*' When property is purchased and placed upon the road, no lien being taken

by the seller, it becomes subject to the mortgage lien on the road, so that it is

not liable to an execution, except under the mortgage ;
and existing liens on the

road under the mortgages can only be adjusted by a court of equity.
" But it is said the complainant and apart of the bondholders had no power

to authorize the new expenditure in the completion of the road. Such an au-

thority as was exercised will be respected and sustained by any Chancellor, at

least so far as to relieve the company from any penalty or charge of misapplica-

tion of the funds of the road.
"
By what authority does the complainant sue in this case, and claim a right

to have equities adjusted between parties who claim conflicting interests ? But

in a matter of this kind, so essential to the interests of the bondholders, there

can be no difficulty in sustaining the company, as above stated. But still the

default is admitted, and the failure to pay occurred under the circumstances

stated
;
and the question now is, whether this default requires the appointment

of a receiver, and a discontinuance of the agency which now controls the

road
;
and this is to be done preparatory to the sale of the entire property of

the road.
*' The bonds will not be due and payable for many years. They who made

the loans looked to the interest and the ultimate payment of the principal.
" This procedure involves some fourteen or fifteen millions of property, the

property of the railway and of the bondholders. Care should be taken in

this case, as in all others, to administer equity, if possible, without a sacrifice of

property.
*' From the exhibits in this case there is a reasonable probability that, in the

course of a short period, a vigorous operatian of this road may enable its

directors to pay the deferred interest and their floating debt
;
and the discharge

of these will make the payment of the current interest on its bonds easy out of

the net profits.

"If there were no other interests involved than that of the bondholders,

such a course is so strongly recommended by equitable considerations, that no

intelligent holder of such securities should object to it. The floating debt has

accrued under circumstances which give a strong claim to the company for

* 542



§ 235. REMEDIES OP BONDHOLDERS AND MORTGAGEES. 489

ject, both as to the extent and the form of the remedy ; and in both

particulars it receives strong confirmation from the * elaborate and

some indulgence in the pajrment of the deferred interest, since the completion

has added so much value to the security of the bondholders, and increased the

profits of the road ; and especially a.s the work was done on the recommendation

of the complainant and a part of the bondholders.
*' So far as the conduct of the company has been developed, in this somewhat

informal examination, it is entitled to the higtiest commendation for its firmness,

energj', and success in the accomplishment of this great work.
" There is a strong probability that in a very short time the road will be in a

condition to meet its engagements under the mortgages, which is all the bond-

creditors have a right to demand.
" No change of agency could increase, I am convinced, the efficiency of that

already employed on the road. A sale of the property would in all probability

sacrifice the stock of the road, amounting to between two and three millions of

dollars, and more than half if not two-thirds of the property of the bondholders.

It might enable some one or more persons to purchase the road at an almost

nominal consideration. These consequences, I admit, are not to stand in the

way of an equitable right, enforced under circumstances of fairness and justice.

But if such results may be avoided by a short postponement of the interest, and

under a prospect of a sf>eedy payment, I hold myself authorized to do so under

the facts above stated.

" But I will afford to the bondholders every reasonable assurance that can be

required. I will admit an order to be entered that the motion of the complainant
for the appointment of a receiver be denied, and that the said company, from

and after the first day of January next, set aside one-half of the net earnings of

the road, for the payment of the interest of the bonded debt of said company,—
the other half to be applied to the payment of the floating debt of the company,— a report of the gross and net earnings to be made to the court monthly by
the secretary of the company ;

that is, for the month of .January, and at the

close of the succeeding months, so soon as the returns can be received and made

out, half of the net earnings to be paid into court for the bondholders. The

company will report, also, in the court, how the net earnings have been cxpt>nded
from the 1st of November to the 1st of January aforesaid.

" But nothing in this order is to be understood as preventing the plaintiff

from renewing his motion for a receiver, at any time prior or sub-seqnent to

said Ist of January, upon any new statement of facts which he may be able

to present.
" The interest payable on demand. If the bringing of the action be consid-

ered a sufficient demand, the coupons must be presented and filed if payable to

bearer, before payment will be ordered."

But see Taber r. Cincinnati, &c. Railw., 15 Ind. 459; Bank Commissioners

V. Rhode Island Central Bank, 5 R. I. 12.

In the case of Ludlow p. Hurd, 1 Disney, 662, in the Superior Court of

Cincinnati, the subject of the right of general creditors to levy upon the fur-

niture and rolling stock of a railway, as against prior mortgagees, is very

learnedly and sensibly discussed by Storer, J.
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thorough opinion of Mr. Justice Curtis^ which we have given in

note (22) of this section.

In this case the deed was fully authorized by the general statutes of the state,

and in terms included all the property owned by the company, at its date,
" or

thereafter to be acquired and owned by said company." The defendant having
recovered judgment against the company, levied upon the furniture of their

business offices in the city of Cincinnati. This was an application in equity for

an injunction against defendant proceeding in the levy and sale of the property,
on the ground that it being necessary for the enjoyment of the road, passed under

the mortgage, although not in existence at the time of its execution.

The opinion of the learned judge is of so much interest to the profession, at

this time, that they will require no apology for the insertion of an extract in

regard to the state of that portion of the property of a railway, which, although
not strictly a fixture, is an indispensable accessory to the available use of the road.

" Where a railway company is authorized by law to mortgage its whole cor-

porate property, which includes not merely its road-bed, and the structures

connected with it, but all its rights and franchises in addition, a conveyance by
such terms must comprehend the power to reconstruct or repair the road by all

the means necessary to accomplish the purpose. Whatever is added to the

original structure becomes a part of it, and cannot be severed from it
;
and if

the security by the mortgage is to continue to be of any value during the period
that must transpire before the bonds become due, it must depend upon the im-

plied covenant of the company to keep it in running order, and thus earn the

necessary sums to discharge the accruing interest, and eventually indemnify
the creditors for the principal debt.

'*
By the transfer to the plaintiff, we must hold, then, that a paramount right

to all additions made to the railway subsequent to the date of the deed was

vested
;

that the plaintiff could at any time, when interest was unpaid, take

possession of the subject, which will include every species of property then

owned by the company, as attached to, or incident to the road itself. If the

right to the possession exists, then the right to protect the property from sale

necessarily follows
;
and the plaintiff may ask us to aid him by injunction. The

question in such a case is,
' Who has the better right, in equity, to call for

the legal estate, or the legal possession?' and if the equitable owner of the

incumbrance has done enough to perfect his equitable title, he has the better right.

Langton v. Horton, 1 Hare, 660, 562
;
Newland v. Paynter, 4 Myl. & C. 408.

" The Supreme Court of New Hampshire, in Pierce v. Emery, 32 N. H. 484,

have decided the direct question before us, though the case is somewhat involved.

In New Jersey, Willink v. Morris Canal & Banking Co., 3 Green, Ch. 377, it

was held that a transfer of the canal property carried with it all subsequent
additions to the subject.

In the late case of Phillips et al. v. Winslow, 18 B. Mon. 431, the Court of

Errors of Kentucky have adopted the same rule, and decreed a perpetual injunc-

tion against the intervening creditor, who had levied upon property acquired by
the company subsequent to their mortgage ;

and a similar construction is given

by Judge McLean, in the case of Coe, Trustee, r. Pennock and others, decided

at the July term of the Circuit Court for this district, reported in the Am. Law

Register for November, 1867, p. 27.
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* In regard to the bill being brought in the name of the trustees,

without joining the bondholders, there can be, we tliink, no just

" We have been referred to a clause in the deed of trust which authorizes

the mortgagors to dispose of any part of the property that may not be necessary

to the use of the road
;
and it is urged upon us, that this power thus reserved

is inconsistent with the estate granted by the deed itself, and must, therefore,

defeat it.

"
It may, in many cases, be a very suspicions circumstance, when such s

permission is given by the mortgagee ; as, for instance, where a stock of goods,

or articles of ordinary consumption, are pledged absolutely, and the title is

consequently vested in the mortgagee ;
the liberty reserved to the mortgagor to

sell, might well furnish, if unexplained, an implication of fraud in the contract
;

but where, from the nature of the property pledged, it is indispensable that

many portions of it should, from time to time, be repaired, reconstructed, or

renewed, there can be no impropriety in permitting the party who is bound

to keep up the road, and provide all things necessary to its use, to dispose of

the old material, either in part payment of new appliances, or for its general

preservation.
"
By this permission- no one can be defrauded, and no rule of law is violated.

The recording of the mortgage advises the public that the company have pledged
their property, and it seems to us that the license to sell it, as limited in the

deed, confers no greater right than the mortgagors would have had, if no such

clause were inserted. A broken locomotive, a worn-out rail, the timber necessary

to repair the road-bed, require to be protected from injury, and made available

for the purposes of the pledge ; hence, the mortgagor may well be the agent of

the parties interested in the security to see that their property, however useless,

18 not totally lost, and a power to sell, if necessary to effect that object, might
be inferred from the relation of the parties to each other.

** The question how far the property and franchise of a railway company, or

any similar corporate body, may be subject to sale by execution, has been

frequently discussed and determined of late years, both in England and the

United States. It is settled, we suppose, definitely, that the franchise, which

includes the right of toll, cannot be levied on and sold, unless the legislature,

who granted it, assent to the transfer. This was decided in The State o. Rives,

5 Iredell, 267.
"

It is the rule adopted by the Supreme Court of Pennsylvania in Ammant v.

The New Alexandria & Pittsburg Turnpike Road, 13 Serg. & Rawle, 212
;

in

Leedom r. Plymouth R. R. Co., 6 Watts & Serg. 266
;
and in Susquehanna Canal

Co. r. Bonham, 9 id. 27
;

in Massachusetts, in Tippetts r. Walker, 4 Mass. 696
;

in Kentucky, in Winchester & Lexington Turnpike Company v. Vimont, 5 B.

Monroe, 1.

" In Ohio, the point was fully examined and decided in Seymour r. Milf. &
Chillicothe Turnpike Company, 10 Ohio, 476.

"The result is very clearly stated in the very accurate and learned tn'atise

on the I^w of Sheriffs and Coroners, by Mr. Gwynne, p. 341. ' The right of

taking toll is a franchise, and is not, at common law, nor by the statute of Ohio,

regulating judgment and executions, subject to levy on execution ;
it may be

reached in chancery.'
• 646
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*
ground for any difference of opinion upon the proper application,

of the most familiar principles of equity law.

"And the rule thus established is not confined to the franchise merely, it

covers every case where it is attempted to separate the structure of a railway or

turnpike road, in parts, by a seizure on execution. The whole work is re-

garded as an entire thing, and each portion so dependent upon every other,

that the integrity of the fabric, from its commencement to its terminus, will be

preserved.
'* Thus it is said in 13 Serg. & Rawle, 212, already cited,

• The inconvenience

would be excessive if the right of the company could be cut up into an indefinite

number of small parts and vested in individuals.' Such a course would defeat

the object of the incorporation, both as respects the stockholders and the public

also, who have a very material interest in the preservation of every important

thoroughfare, as they derive daily benefit from its use. We must regard, then,

not among the least of the considerations which very properly press upon us, in

examining a question like this, the public right and the public advantage. So

long as a highway, similar to the present, can be kept up, it is required by the

public interest that it should be. When, however, the corporate body becomes

so involved in debt that it cannot longer fulfil the object for which it was created,

a court of equity should interfere, take possession of the whole property, and

wind up the concern. This is not only the course indicated in kindred cases, but

it is peculiarly fit where creditors and debtors, with their varied interests in a

common fund, are to be protected by an equal division of the assets, according
to the priority of their liens.

*' We have referred to this view of the case to illustrate more fully the rule we
should adopt in examining the questions submitted by the pleadings.
" We cannot now determine whether the property levied on is essential to the

business of the company upon the principles we have laid down. It may be that

there have been extravagant expenditures in the furnishing of the apartments

occupied as offices
;

it may be that economy has been ignored, and the fashion of

tiie day, in the outlay of money, has been adopted ;
it may be that the old rule

* utere iuo tU alienum non Icedas,'' has been forgotten ;
and it is our duty, if either

the one or the other of these conditions exists, to see that the evil, for it is one, is

corrected.
'* No company has the right to permit its agents to pervert the corporate funds

from their legitimate purpose, by providing unnecessary or costly offices, or office

furniture, for their subordinates. Such an assumption is equally improper as

would be the lavish expenditure of their income in the payment of salaries dis-

proportionate to the labor performed, or distributing it among an army of attaches

and dependants, who may be all the while consuming the substance of the cor-

poration at the expense of those who have paid up their stock, or loaned money

upon their bonds.

"There must be a reference to a master to examine the property levied on,

and report immediately whether the same, on the principle indicated by the

court, is necessary to the operation of the road
;
and if any part thereof can be

disposed of without injury to the company, to describe it.

"Until the coming in of the report no further order will be made."
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In regard to the right of foreclosure, that must depend upon
* the provisions of the deed. But if it be technically a mortgage,
it will entitle the mortgagees to foreclosure,** whether it contain a

power of sale or not, that being but a cumulative remedy.
If it be what has been called a Welsh mortgage, or vivum vadium^

or a provision for liquidating the debt out of the avails of the

property, the more appropriate course will be the appointment of a

receiver, or transferring the road into the power and control of the

trustees, for the benefit of the bondholders, subject to account-

ability, before the courts of eqxiity.

In another case^ in the United States Circuit Court for the

** And the equity of redemption will also subsist for the protection of the

mortgagor. And in a late case in Maine it was held, that where a railway

company, owning a railway lying in two different states, under charters from

each of those states, mortgage their wholb road and franchise, and their right

to redeem in one state, is sold on execution, the purchaser of the equity is

entitled to redeem the whole road from the mortgage. Wood v. Goodwin, 49

Maine, 260.
"
Coe, Trustee, v. Pennock & The Cleveland, Zanesville, & Cincinnati

Railw., July Term, 1857, Am. Law Reg. Vol. 6, p. 27. We insert the opinion

at length, as it comes from a judge of large experience and great practical

good sense, upon a subject of vast importance to railway companies and to

capitalists :
—

"But it is not necessary to consider at large whether the mortgage in ques-

tion, in regard to the equipments of the road acquired subsequent to the date of

the mortgage, is operative at common law
; as, if it cannot be so considered,

there can be no doubt it is good in equity, and the question comes before us on

a bill in equity. It seems to be admitted, as it is not denied, that the future

profits of the road are subject to the mortgage. And what difference in principle

can there be in the future profits and the necessary expenditure to produce such

profits? Repairs, when necessary, of the rolling stock on the road, are not

more within the mortgage than the purchase of the necessary supplies of such

stock, as the public accommodation shall require. The mortgage was on a rail-

way in full operation, embracing every necessary equipment and accommodation

to give to it the utmost eiBciency. This entered into the consideration of the

parties to the mortgage, and any thing short of this would, in a great degree,

impair the security of that instrument.
"
Suppose a sheriff or constable had levied upon one or more of the passenger

cars or of the locomotives within a few days after the machinery on the road was

in motion
;
can any one suppose that the mortgage could have been defeated or

its security impaired by such a step ? Will it not be said that in such a case the

stock would be within the protection of the mortgage ? This no one could doubt,

as a withdrawal of the stock from the road would not only impair the obligations

of the mortgage, but defeat its object. In this respect, a railway in operation

must be considered as protected in the capacity in which it was mortgaged ;
and
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* northern district of Ohio, before the same learned judge, the fol-

lowing points were decided, wherein the same questions to some

extent are further illustrated.

this is so manifest that the public, and especially subsequent creditors, are bound

to know it. But the protection by the mortgage of the equipments upon the

road, in the case supposed, are not more indispensable than to keep them in

repair, replace them when destroyed, or add to them when required by the pub-
lic exigencies ;

these are all within the purview of the mortgage, the contempla-
tion of the parties, and known to the public.

"Does this view impose any hardship on the manufacturer of a part of the

equipments subsequent to the date of the mortgage ? Certainly it does not. He
has a right to retain the possession of his work until it is paid for or the payment
secured. Having delivered possession to the company in the ordinary course of

business, without receiving the payment, he can assert no lien upon it either in

law or equity ;
he stands in relation to the company on a footing with other

creditors who have no security for their debts.
" In Mitchell v, Winslow et al., 2 Story, 639, Mr. Justice Story says,

' Courts

of equity give effect to assignments, not only of choses in action, but of contin-

gent interests, expectancies, and also of things which have no actual or potential

existence, but rest in mere possibility only.' In respect to the latter, it is true,

the assignment can have no positive operation to transfer, in prcBsenti, property
in things not in esse ; but it operates by way of present contract, to take effect

and attach to the things assigned, when and as soon as they come in esse; and

it may be enforced as such a contract in rem, in equity. The same doctrine is

laid down by Lord Hardwicke. Also, it was so held in Hobson v. Travor, 2 P.

Williams, 191
;
Carleton v. Laightor, 3 Meriv. 667

;
5 M. «fe Selw. 228

;
Curtis

V. Auber, 1 Jacob & Walker, 512, 626
;

1 Mylne & Keen, 488
; Langton v.

Horton, 1 Hare, 549
;
Mitford v. Mitford, 9 Ves. 100. In his Equity Jurispru-

dence, § 1231, Mr. Justice Story says, 'In equity there is a lien, not only on

real estate, but on persorial property, or on money in the hands of a third per-

son, wherever that is a matter of agreement, at least against the party himself,

and third persons who are volunteers and have notice. For it is a general prin-

ciple in equity, that, as against the party himself and any claiming under him

voluntarily or with notice, such an agreement raises a trust.'

" The mortgage having been placed upon record in the three counties through
which the road was to be constructed, and was in fact constructed, I suppose it

must operate as a notice of its contents. See Hawthorn v. Newcastle and Nocth

Shields Railway Company, reported in Cross on Liens, Appendix, 408
;
Abbot

V. Goodwin, 20 Maine, 408
;

2 Appl. & Shep. 408
;
Macomber v. ParEier, 14

Pick. 175.
" The third ground assumed is,

' that the trust deed is void for uncertainty as

to the nature and extent of the grant.'
'* The instrument has been attentively read and considered, and no uncer-

tainty is perceived in its conditions, or as to the objects on which it is to operate.

If its language were so vague as not to specify these matters with at least reason-

able certainty, the mortgage could not be specifically enforced. But as this
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• A mortgage given on the entire property of a railway, including
future receipts for transportation, with an agreement that *

property

objection does not seem to arise on the face of the instrument, and has not been

shown in the brief of counsel, no further examination will be given to it.

"In the fourth ground, it is contended that the mortgage is void under the

statute of frauds.
" As the trust deed was entered into under the enactments of the legislature,

it certainly cannot be said to be against the policy of the law
;
and it is not per-

ceived that any of its provisions conflict with the statute of frauds, seeing that

they are authorized by law subsequent to that statute.

" In the fifth and last ground it is contended,
' the plaintiff does not show

himself entitled to call upon this court to stay the hand of the judgment creditors.'

** The first mortgage to the complainant Coe was dated the 1st of April, 1852
;

the second to the same individual bears date in March, 1855.
" Prior to the execution of the second deed of trust to the complainant, a

mortgage similar to the one first executed to the complainant was given to

George Mygott by the same company, and on the same road, its equipments,

&c., dated 1st of November, 1854, to secure the payment of bonds to the amount

of seven hundred thousand dollars, which it was proposed to issue for the com-

pletion of the road, &c.
" It appears that the company employed P. F. Geisse to build for its use on

the road a number of cars of different descriptions ;
and that in payment of the

balance of his account, on the 20th November, 1854, he received sixteen of

the second mortgage bonds, secured by the trust deed given to George Mygott.
The judgment complained of was obtained on these bonds by Pennock and Ilart.

*' As the first mortgage of the complainant was executed the Ist of April,

1852, it is contended by the defendants' counsel that the first mortgage
cannot avail him as to the two locomotives, the Hercules and Vulcan, and the

passenger cars, 8, 4, 5, and 6, none of which were in existence until the fall of

1853, and the spring of 1854. And that before the execution of the complain-
ant's second mortgage in March, 1855, this property had been conveyed to

George Mygott by the trust deed dated November 1st, 1854, to secure sundry

bonds, of which the sixteen on which the judgment was entered formed a part.
" This argument rests upon the hypothesis that as the two locomotives and

passenger cars referred to were received by the company after the date of the

first mortgage, and before the second mortgage was given to Mygott, and as

the bonds on which the judgment was obtained were secured by the second

mortgage, the complainant can claim no lien on this property under his first

mortgage.
" The passenger cars and the locomotives referred to were in possession of the

company and employed upon the road some months before the mortgage was

executed to Mygott.
" It appears that Geisse, before he received the sixteen bonds, had taken

from the company a draft for the amount due on New York or some other place,

which was returned protested for non-payment. On the return of the draft the

bonds were paid to liim as the only means of payment within the power of the

company. From this statement it is clear that the defendants Pennock and
*
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on the road subsequently acquired shall be bound, and a convey-
ance of it be duly executed, gives an equitable lien on *

property

Hart, as creditors of the company, stand upon no other ground and have no

higlier claim than any other holders of bonds issued under the second mortgage.

Geisse, the builder of the cars, having delivered them to the company without

taking a special lien, if he continued to be the holder of the bonds, would have

no better claim than the defendants, who are his assignees. The bonds, it is

presumed, are payable to bearer, and pass by delivery. Pennock and Hart are

purchasers in the market, the same as other holders of bonds, covered by the

second mortgage.
"A part of the gravel cars levied on by the sheriff were sold with the consent

of the counsel in this case, and also of the complainant and the first bondholders
;

but the levy is understood still to include cars, &c., which belonged to the com-

pany when the first mortgage was given.

"In the first mortgage, for the consideration stated, the company covenanted

to 'execute and deliver any further reasonable and necessary conveyance of the

premises, or any part thereof to the party of the second part, his successors in

said trust, and assigns, for more fully carrying into effect the objects hereof, par-

ticularly for the conveyance of any property acquired by said parties of the first

part, subsequently to the date hereof, and comprehended in the description con-

tained in the premises.' It is presumed the third mortgage deed to the com-

plainant was executed in 1855 under this covenant. Entertaining the opinion

that the first mortgage, by virtue of the above and other covenants which it con-

tains, operated as an equitable mortgage on subsequently acquired equipments
for the road, which was not displaced by the second mortgage, it is not deemed

necessary to inquire what, if any, legal effect can be given to the last mortgage.

HoUey v. Brown, 14 Conn. 255.
" It is alleged in the bill that the entire property of the road will be inade-

quate to the payment of the first mortgage. The wisdom of the first bondholders

was manifestly shown, by permitting the road to remain under its present man-

agement, being satisfied that the directors had discharged their duties faithfully

and economically. This seems to be the only course that can retrieve the affairs

of the company. In most cases, to place such a concern in the hands of a

receiver involves it in hopeless ruin.

" Had Pennock and Hart, as holders of the sixteen bonds, a right to bring suit

on them at law, and, having obtained a judgment, to sell on execution a part of

the mortgaged property, without reference to the claims of other creditors under

the same or other mortgages ? Against such a procedure there are three insu-

perable objections : 1. A sale on execution would convey to the purchaser no

exclusive right to the property sold. 2. Such a sale wo^ld not divest the equi-

table rights of other bondholders. The purchaser could receive only the same

and no greater right than that which was vested in them by the bonds. 3. The

claim must be prosecuted in equity, where all who have an interest in the sub-

ject-matter may be made parties. In equity only can the rights of all the parties

be properly adjusted. And this is especially the case where the property mort-

gaged is inadequate to the payment of all the creditors. In addition to these

considerations, from the nature of the property levied on, it could not be sepa-

*550



§ 235. REMEDIES OP BONDHOLDERS AND MORTGAGEES. 497

subsequently acquired, to the holders of bonds secured by the

mortgage.

rated from the road without suspending, in whole or in part, its operations.

And what could be more unjust than this to the other bondhohlers ? The opera-

tion of the maehiner}' on the road, in the transportation of passengers and

freight, constitutes its chief value.

" The railway, like a complicated machine, consists of a great number of parts,

a combined action of which is essential to produce revenue. And as well might a

creditor claim the right to le\7' on and abstract some essential part from Wood-
worth^s planing machine, or any other combination of machinery, as to take from

a railway its locomotives or its passenger cars. Such an abstraction would cause

the operations to cease in both cases. As before remarked, the proper mode of

enforcing payment against a railway company on bonds secured by mortgage, is

to bring the creditors and the railway company into chancery, where the earnings
of the road, through a faithful agency, may be distributed equitably among the

creditors. And in a case where such a course would not satisfy the reasonable

demands of creditors, to sell the road and distribute among them its proceeds.
Such an extreme procedure, however, should not be authorized by any court,

except under circumstances of absolute necessity. 13 Serg. & Rawle, 210
;
9

Georgia ;
9 Watts & Serg. 27.

" A stronger ground for an injunction than is taken in this case could not well

be conceived. The defendants, under a judgment at law, have levied upon a

large part of the rolling-stock on the road, which, if sold and removed, will stop
its operations, while the same stock is under mortgage to creditors whose lien is

prior to that of the defendants. Such a procedure, if carried out in this and

other cases, would defeat the liens of creditors in such cases to many millions of

dollars, and put an end to the structure if not the maintenance of railways.
" The court will perpetually enjoin the proceedings in the case at law, as

prayed by the bill, at the costs of the defendants, Pennock and Hart." See the

same case on appeal in the Supreme Court of the United States, 23 Howard

(U. S.), 117.

In the case of Phillips r. Winslow Trustee, 18 B. Mon. 431, 445, it was held

that the power to pledge the franchise of a railway company implies the power
to pledge every thing necessary to the enjoyment of the franchise, and the coa-

veyance of the road-bed with the superstructure and rolling-stock includes cars,

wheels, firewood obtained for the use of the engines, and coal for the use of the

machine-shop, as incidents.

In Dunham v. Earl (SheriiT), in the Circuit Court for the District of Mich-

igan, it was held on motion for an injunction against the sale of the personal

property of the company, at the suit of one of the mortgagees, that under a rail-

way mortgage, (including the railway and its appurtenances), engines, cars, and

all rolling-stock and personal property, which the company possessed at the date

of the mortgage, as well as all after-acquired property^ wood collected for the

use of the engines, was held under the mortgage, and could not be taken by
the sheriff upon the debts of the company.

The same views were also maintained in a case in Pennsylvania, in which

it was further decided that where there is a question in the case whether

VOL. u. 32
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*A charter must be construed according to the intent of the

legislature, if such intent can be ascertained, by the language
used.

A person who constructs cars or other rolling-stock for a *
rail-

way, if he deliver the same to the company without any special

provision therefor, can claim no lien upon it. He may effect

this lien while this work is in his possession. And if he ob-

tain a judgment against the company for the work, an execu-

tion cannot be levied on the rolling-stock on which a former lien

exists.

Where there are liens on the property of a railway company,
the liens must be adjusted in chancery, where each claimant shall

receive his proportionate share of the proceeds. The appointment

the company had power to mortgage, the court, without deciding this point on a

motion for a special injunction, will enjoin creditors and the sheriff from pro-

ceeding to sell property covered by the mortgage, but will also cause the lien

of the fi. fa. to be continued till further order. Loudenschlager v. Benton,

3 Grant's Cas. 384.

In Ohio, it is held that a railway company may effectually mortgage its prop-

erty, real or personal, connected with the use of its franchises, but hereafter to

be acquired ;
but the existence of such mortgage does not operate to exempt

such property, in its nature personal, and while in the possession of the corpo-

ration, from being levied upon by the judgment creditors of the company. Coe

V. Peacock, 14 Ohio N. S. 187. And see Coe v. Columbus, &c. Railw., 10 id. 372
;

Coe V. Knox County Bank, id. 412. And in Massachusetts the right to mort-

gage, by apt words, subsequently acquired property, has been recognized. Howe
V. Freeman, 14 Gray, 566. See also State v. Northern Railw., 18 Md. 193.

And see Coe v. McBrown, 22 Ind. 252
;
Farmers' Loan & Trust Co. v. Com-

mercial Bank, 15 Wise. 424.

But in State Treas. v. Somerville & Easton Railw., 4 Dutcher, 21, where a

tax of one-half of one per cent was imposed annually upon the cost of the road,

it was held that this did not include the equipments, cars, engines, and other

personal property of the company. And in New York it has been held that roll-

ing stock, rails, ties, platform scales, &c., and all articles not constituting a part

of the road-bed, or firmly affixed to the land or to some building which is itself

a fixture, including such articles as are usually denominated chattels, but which

are annexed by a screw or the like to some building, and can be removed with-

out detriment, not including a stationary engine and boiler, are not embraced

in a mortgage of the railway, real estate, chattels real, and franchises of the

company, but are subject to execution as personal property. Beardsley ». On-

tario Bank, 31 Barb. 619. And unless a mortgage of the rolling-stock, &c., is

filed as a chattel mortgage under the statute, a purchaser under a judgment sale,

•even though notified of the mortgage, takes the property in New York clear of

such incumbrance. Stevens v. Buffalo, &c. Railw., 31 Barb. 590.
•
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of a receiver is generally ruinous, and a sale of such property

should not be made under a reasonable prospect of payment, by a

faithful application of the profits of the road.

17. It was held that a judgment creditor and debenture holder

of a railway company, was neither entitled to a foreclosure or sale.

The Master of the Rolls said :
" There could be neither a sale nor

foreclosure ;
but the plaintiff might possibly be entitled to be re-

lieved from the burden of accounting as an encumbrancer in pos-

session."— " That all he could do at present was to direct inquiries

as to what was due the plaintiff, what charges there were on the

railway and their priorities, and what, if any thing, was due the

land-owners, and what lands were subject to their lien."^

18. Where a mortgage covering a railway and all apparatus was

** Fumess v. Caterham Railw. Co., 25 Beav. 614, 619. But where one had

levied under an eleffit upon the lands of a railway company, the court directed

inquiries ;
and if debt and costs were not paid within one month, that sale be made,

under the direction of the court, of so much lands of the company as was neces-

sary to satisfy the claim. In re Hull & Hornsea Railw., L. R. 2 £q. Cas. 262.

And after the appointment of a receiver of a railway, in a suit on behalf of

debenture holders, a debenture holder recovered judgment, and petitioned for

leave to issue execution. It was held he was not entitled to execution except
as trustee for all the debenture holders entitled to be paid pari passu with

himself, but an inquiry was directed whether it would be advantageous to the

debenture holders for the receiver to take any proceedings to make the judgment
available for them. Bowen v. Bacon Railw., L. R. 3 Eq. Cas. 541. Where a

railway mortgage provides for compensation to the trustees for their services

and expenditures that should be allowed, but will not embrace fees paid to

counsel in suits between them and the mortgagors, or premiums for insurance

procured by them without the re<iuest of the mortgagors. Boston & Worcester

Railway r. Haven, 8 Allen, 859.

The trustee of a railway mortgage, where the road extends through two

states, may be compelled by the courts of one of these states, having jurisdiction

of his person, to sell whatever interest of the company passed under the ^lort-

gage. McElreth ». Pittsburg & Steubenville Railw., 55 Penn. St. 189.

A provision in a railway mortgage for the payment of the coupons and the

debt, without any deduction, defalcation, or abatement of any thing for or in

respect of any chaises, taxes, or assessments whatever, does not oblige the

company to pay the income tax thereon, due from the holder of the coupons
under the United States revenue laws.

The courts of Vermont have decided that interest coupons attached to the

mortgage notes of a railway company form part of the mortgage debt, and that

when detached, a court of equity will enforce the payment ofthem by the company
in connection with the mortgage. Sennot r. Brainerd, 38 Vt. 364

;
Miller v.

Rut. & Wash. Railw., 40 id. 399. See also Wright v. Ohio & Miss. Railw.,

1 Disney, 466.
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executed, and three hundred of the bonds issued before the road

was wholly graded, and when no more than one-fourth of the cost

of construction had been expended, and while in that state the

company, being unable to finish the construction, contracted with

some third party to do it, under a contract to pay him partly in

their bonds and partly in money, and with an agreement that he

should retain the possession and use of the road and its fixtures,

<fec., until paid ;
it was decided, in equity, that the contractor

acquired a lien prior to that of the mortgage to the extent of his

expenditures.^
19. There is a recent case ^ of which it seems necessary to give

a somewhat extended note. A railway corporation contracted with

the plaintiff to build and equip their road, and gave him a convey-

ance of their interest and property therein, upon condition to pay
all the bonds and coupons issued to him by vote of the direct-

ors, and in fulfilment of the contract for construction and equip-

ment of their road, the deed to become void on full performance on

their part, but otherwise in full force, the possession to remain in

the grantors so long as they continued to perform their undertaking ;

but, upon failure in any respect for sixty days, the plaintiff was

authorized to take possession of all the mortgaged estate, real or

personal, rights of way or corporate franchises for the joint benefit

of all the bondholders, whether due or not, who were declared en-

titled to share equally in the avails of the same on sale, at public

vendue, on reasonable notice to the grantors, first deducting all

costs and expenses incident to the possession and sale. The court

held,—
That the instrument was not a deed of trust, but a mortgage.
That after a transfer by plaintifi* of any of the bonds of the cor-

poration, he held the legal title as mortgagee for his remaining

interest, and in trust for the other bondholders.

That the contract was secured by the mortgage.

That the bonds have priority of payment from the proceeds of

the mortgaged property over the contract.

That the conveyance contains no valid power of sale of the mort-

gaged property.

3* Dunham v. Cin. Peoria & Ch. Railw., 13 Railw. T. 339. The transfer of

the rolling-stock of a railway is valid against an execution creditor of the com-

pany. Blackmore r. Yates, Law Rep. 2 Exch. 225.

^ Mason c. York & Cumberland Railw., 52 Me. 82.
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That a sale by the mortgagee of all his right, title, and interest

in the mortgage, and in a judgment recovered by him against the

corporation for non-fulfilment of the contract, is an assignment of

the mortgage, and tlie assignees hold the estate in the same man-

ner as he held it.

That subsequent conveyances by the railway corporation cannot

affect the rights acquired by virtue of the mortgage.
That the court will not determine what particular bonds are

secured by the mortgage until the report of the master, to whom
the case will be sent for that purpose.

That bonds not issued by the previous specific vote of the direct-

ors, but afterwards ratified and approved by the corporation, and

received by M., and applied in accordance with the terms of the

contract, are secured by the mortgage.
That the claim of an indorser of the company's notes, the pro-

ceeds of which were applied in part performance of the contract, is

not secured by the mortgage.
That one bondholder may maintain a bill in equity to enforce

payment of the bonds in his own name, but for the benefit of him-

self and all the other bondholders.

But that in such a case the court cannot properly examine and

determine the rights of one claiming an interest in the judgment
on the contract as equitable assignee, or as having an equitable

claim upon it.

SECTION Ila.

Mortgages and Debentures.— Receivers and Managers.

1. RailuMy mortgages have, in thit country,

been held to entitle the mortgagee tofore-

close and take the title and possession of
the undertaking or works.

2. But in this case it was decided that, in

England, nothing more passes to the

mortgagee or dAenture holder, than a

prior right to payment out of the net

earnings ofthe enterprise or undertaking.

8. Marginal notes of tie decision.

4. Courts of equity not competent to take

charge of the working of a railway,

permanently.

6. This may l)e done, temporarily, in cases

of insolvency or conflicting aims.

6. Suggestions, as to some permanent arrange-

metits, upon tlie subject here.

7. Form ofdebenture, in England.
8-11. Opinion ofLord Justice Cairns.

§ 235 a. 1. In the case of the debentures of the London, Chat-

ham, and Dover Railway Company, the Lords Justices in the

Court of Chancery Appeal, made a decision in the case of Gardner
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V. that company,^ defining the precise effect of English railway

debentures, which have always hitherto been regarded as mortgages
of the property of the company. The debentures in terms pledge
" the undertaking

"
for the re-payment of the money borrowed.

And that, in effect, is all that is done by any railway mortgage.
It mortgages or pledges the undertaking for the repayment of the

money. Now upon such a mortgage the question always fairly

arises, what is to be regarded as the undertaking thus pledged or

mortgaged ? It has always been held in this country that this

mortgage, when made with legislative authority, and it cannot

otherwise be made to any effectual purpose, carries the right of

absolutely foreclosing the title to the corporate property and the

corporate franchises. In this view, there has always been a serious

difficulty in such cases, unless in cases where the legislature pro-

vides, either by general or special law, for the creation of a new
and distinct corporation, to carry forward the duties of such rail-

way company.
2. But it is now held by the highest of the English courts of chan-

cery that, by a mortgage of the undertaking, nothing more passes

than a priority of right to the net earnings of the company ;
that

the undertaking is the combined result of the corporate franchise

and all the property rights, and the net avails of such combined

property, which is but another name for the net earnings of the

company. This decision places railway debentures and mortgages
of the undertaking upon much, if not precisely, the same basis as

that of preference stocks, which are very commonly issued in Eng-

land, and not unfrequently in this country.

3. We insert, at length, for the information of the profession,

the very able, and to us entirely unanswerable and satisfactory,

opinion of the learned Lord Justice Cairns, found in 15 Weekly

Rep. 325, for Feb. 2, 1867. The head-notes are as follows :
—

" A mortgage deed given by a railway company in the form *
given

in schedule C of the Companies' Clauses Consolidation Act, 1845,
8 & 9 Victoria, ch. 16, does not give to the mortgagee any specific

charge upon the surplus lands of the company, so as to entitle him

to have a receiver appointed of the sale moneys and interim rents

of those lands. The '

undertaking
'

pledged by such a mortgage
is the going concern of the railway, the profits of which are the .

fund dedicated by the contract to the payment of the mortgage
» 2 Chancery App. 201.

•705



§ 235 a. MORTGAGES AND DEBENTURES. 503

debt. Surplus land is merely the representative of capital tempo-

rarily diverted from the execution of the works of the company,
and invested in land, which land is to be resold, and the proceeds

of such sale applied to the purposes of the company. The court

will not appoint a manager of a railway. A railway company may
give to their contractor a valid charge upon the proceeds of sale of

surplus lands, in respect of works executed by him."

4. It will be seen by these notes that the decision covers another

important point, that of courts of equity appointing a manager to

conduct the business of a railway company, which has sometimes

been done in this country. But we had always supposed the

practice to be a very questionable one. For it amounts to nothing
less than the court undertaking to execute the business of operating

the road. To this there are very serious, not to say insuperable,

objections. In the first place, the legislature has provided that

this duty shall be performed by the company, and therefore the

public as well as individuals have a right to insist that the com-

pany alone shall undertake such duty, and be held responsible in

the ordinary mode for any failure in the performance of that duty.

And notwitlistanding the large confidence universally reposed in

the courts of justice, and nowhere more than in the United States,

nevertheless unless this confidence amounts to a belief in the ab-

solute infallibility of the courts, and of all courts whether supreme
or inferior, one would not desire to have his rights of redress limit-

ed to the decision of the particular tribunal into whose hands the

management of the railway might happen to fall. For most of the

American courts of equity, or those possessing equity powers, are

not the highest judicial tribunals of the state. And there would

be no riglit of appeal from the order * of the Court of Chancery

directing the management of the railway, or the particular redress

which might be awarded to one who might happen to suffer by its

mismanagement, such orders being in their nature mere matters

of discretion, and therefore not revisable in any other tribunal ;

whereas in cases of actions against railway companies for miscon-

duct or mismanagement, the party injured is entitled to take the

opinion of the court of last resort.

5. We know that in cases where a joint-stock company becomes

insolvent, it is every day's practice for courts of equity to assume

the control of the enterprise, and through the agency of a receiver

to conduct for a time the business. This will also happen some-
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times where two or more parties claim the net earnings of the

company, either in succession or in conflict. But what is here

decided is, that a court of equity cannot assume to take upon itself,

through the instrumentality of its officers, to operate a railway

permanently, or at least that it cannot do this without the authority

of a legislative act.

6. We here insert a copy of one of these English debentures,

drawn according to the English railway acts, by which it will ap-

pear that the contract in terms extends to all the "
estate, right,

title, and interest of the company in the undertaking," and that

the mortgagee may hold the same until repaid his principal and

interest, which is substantially all that can be implied from the

American railway mortgages. We do not desire to be understood

as having reached the confident conclusion that this view should

be adopted in America. For it might be regarded as too great a

change to bring about at once. It would drive numerous parties

into the legislature, where very crude and unsatisfactory, if not

impracticable, remedies would be likely to be provided. All we
desire is that the public should wake up to the importance of

having the entire subject of railway management brought under

some uniform plan of legislative and judicial supervision, and, as

is well known, we think it should be made matter of national con-

cern. The following is a copy of the debentures :
—

7.
"
London, Chatham, and Dover Railway Company (Under

Various Powers Act of 1861).
"
Mortgage Deed,

"No. 225. .£600. Three years.

*"By virtue of the London, Chatham, and Dover Railway

(Various Powers) Act, 1861.
"
We, the London, Chatham, and Dover Railway Company, in

consideriation of X600 paid to us by Joseph Gardner, of Blaina,

near Tredegar, Monmouthshire, Esquire, do assign unto the said

Joseph Gardner, his executors, administrators, and assigns, the

General Undertaking of the Company, as defined by that act.

And all the tolls and sums of money arising upon or out of the said

general undertaking by virtue of the several acts relating thereto,

and all the estate, right, title, and interest of the Company in the

same, to hold unto the said Joseph Gardner, his executors, admin-

istrators, and assigns, until the said sum of £600, together with

interest upon the same, at the rate of £5 upon every £100 by the
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year (subject to deduction in respect of property or income tax)

be satisfied, the principal sum to be repaid at the end of three

years from the first of July, 1863, and the interest to be payable

half yearly, on the thirtieth of June and the thirty-first of Decem-

ber, at the bankers of the Company.
" Given under our common seal, this third day of December, in

the year of our Lord, 1863.
"
Registered, W. E. Johnson, Secretary."

8. Cairns
J
Lord Justice, said :

" The orders now under appeal,

so far as they appointed managers of the various undertakings of

the London, Chatliam, and Dover Railway Company, were dis-

charged by us at the conclusion of the arguments in this case,

because we were clearly of opinion that the orders were in this

respect beyond the authority, and at variance with the practice of

this court. When the court appoints a manager of a business or

undertaking, it in efiect assumes the management into its own
hands ; for the manager is the officer or servant of the court, and

upon any question arising as to the character and details of

the management, it is the court that must direct and decide. Tlie

circumstance that in this case the persons appointed were the

managers previously employed by the company, is immaterial.

When appointed by the court, they are responsible to the court,

and no orders of the company, or of the directors, can interfere

with that responsibility. Now I apprehend that nothing is better

settled than that this court does not assume the management of a

business or undertaking, except with a view * to the winding up
and sale of the business or undertaking. The management is an

ifiterim management ; its necessity and its justification spring out of

the jurisdiction to liquidate and to sell ; the business or undertaking
is managed that it may be sold as a going concern, and with the sale

the management ends. To the management of the undertakings of

the London, Chatham, and Dover Railway Company, assumed by the

Vice-Chancellor's orders of the 12th and 17th of July, 1866, no limit,

short of the repayment of the whole debenture debt, could bo as-

signed ; for it has not been and could not be contended that there

would at the hearing of the cause be any power of selling the under-

takings. But in addition to the general principle that the Court of

Chancery will not in any case assume the permanent management of

any business or undertaking, there is that peculiarity in the manage-
ment of a railway which would, in my opinion, make it improper
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for the Court of Chancery to assume the management of it at all.

When Parliament, acting for the public interest, authorizes the

construction and maintenance of a railway, both as a highway for

the public, and as a road on which the company may themselves

become carriers of passengers and goods, it confers powers, and

imposes duties and responsibilities of the largest and most impor-
tant kind, and it confers and imposes them upon the company
which Parliament has before it, and on no other body or person.

These powers must be executed, and these duties discharged by
the company. They cannot be delegated or transferred. The

company will of course act by its servants, for a corporation cannot

act otherwise, but the responsibility will be that of the company.
The company could not by agreement hand over the management
of the railway to the debenture holders.

9. " It is impossible to suppose that the Court of Chancery can

make itself or its officers, without any parliamentary authority,

the hand to execute these powers ;
and all the more impossible

when it is obvious that there can be no real and correlative respon-

sibility for the consequences of any imperfect management. It is

said that the railway company did not object to the order for a

manager. This may well be so. But in the view I take of the

case, the order would be improper, even if made on the express

agreement and request of the company. I may add that * the 53d

and 54th sections of the Companies' Clauses Consolidation Act,

1845, contemplate, as the remedy .of a mortgage debenture holder,

for his interest and principal, either a suit at law or in equity to

recover the amount, or the appointment of a receiver of '
tolls or

sums liable to the payment of such principal and interest
'

;
a rem-

edy essentially different from the appointment of a manager of the

undertaking ; and, as regards authority for the appointment of such

a manager, while no case has been cited in support of such an ap-

pointment, the cases 2
are, so far as they go, authorities against such

an appointment. These, therefore, are the reasons why the orders of

the Vice-Chancellor, of the 12th and 17th July, 1866, in so far as

they appointed managers, are erroneous. The motions which we

have now to dispose of are five in number." [His lordship stated

the nature of the motions, and proceeded.]
" I will postpone for

the present any observation on the fifth motion ; and as to the

* Pott V Warwickshire Canal Company, 1 Kay, 142, and De Winton v.

Mayor of Brecon, 26 Beav. 533.
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fourth motion, I will merely observe that no objection is made to a

receiver of *the Victoria Station Fund,' and an order for a

receiver of that fund will be made in the usual manner. The
main question, however, argued before us on the first four motions

was, whether a receiver should be appointed of the rents and of

the sale proceeds of surplus lands
; or, in other words, whether

the mortgage debentures of Gardner and Drawbridge affected

those rents and proceeds in such a manner as to entitle them to a

payment out of that specific fund through the medium of a receiver.

In considering this question, it is necessary in the first place to

look at the form of the debentures." [His lordship here stated

the form of the debentures, and proceeded thus.]
" We have next

to ascertain the true character of surplus or superfluous lands held

by a railway company. Surplus land may arise in one of two

ways ; it may be land originally taken by the company in the ex-

pectation and belief that it would be required for their line, or for

the stations and works connected with it ; or (and tliis is the

origin of by far the greater quantity of surplus land) it may be

land which the owner, under the provisions of the Lands' Clauses

Consolidation Act, has forced the company to buy, in order that

he may not have a severed part of a tenement or field left on his

hands. * In either case the company is obliged to resell the land

within a limited time, applying the proceeds to the purposes of

their original act, on pain of the land revesting in the original

owner, who, if the land be not in a town, is entitled to the

first option of purchase. It is obvious from this that the

surplus land is in truth the representative or equivalent of a

certain proportion of the capital provided by the company for

the execution of their works, which has, not for the purposes
of profit, but for the protection of land-owners, been temporarily

diverted, and invested in land to be again resold, and which

is to return to the capital of the company when the purpose
for which it is diverted has been accomplished. And as regards
the interim rents, if any, of surplus lands, they would appear
to be in the same position as the income arising from capital

provided by the company and temporarily invested in any
other manner until needed. The argument by which the debent-

ure holders maintained their right to a receiver of the proceeds

of the surplus lands was in substance this : They say they are

mortgagees of the undertaking and of the tolls and sums of money
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arising out of it, or by virtue of the act authorizing it
; that all the

land taken by the company under its parliamentary powers goes in

the first instance to form a part of the undertaking ; that as soon

as any land becomes surplus land, it becomes at the same time

subject to the parliamentary provision for its resale, but the sale-

moneys are in turn subjected to this trust, that they are to be

applied to the purposes of the special act, that is for the purposes
of the undertaking ;

that these moneys, therefore, become and form

a part of the undertaking, and therefore of their security, and

ought to be preserved and applied for them by this court. It is

necessary to observe carefully to what length this argument must

go. A railway is made and maintained by means of its capital,

by means of its borrowed money, of its land, of its proceeds of sale

of surplus land, of its permanent way, of its rolling-stock. All of

these may be said in a certain sense to be connected with, to be

parts of, to make up the undertaking. If a mortgage of the under-

taking carries in specie the sale-money of surplus lands, it must

equally and on the same principle carry in specie the ordinary land

of the company, the capital, the permanent way, the rolling-stock,—
nay, even the very money itself, lent on the mortgage. The

*
assignment made by the mortgage debentures is immediate, and

is to continue three years at the least. If the debenture holders

are right in their argument, they become immediate assignees in

specie of all the ingredients which I have enumerated as going to

make up the undertaking; and they might from the first have

asserted their rights as mortgagees by taking and impounding,
not merely the proceeds of the surplus lands, but the capital, the

cash balances, the rolling-stock, and even their own moneys
advanced. Now it is beyond question that the great object which

Parliament has in view, when it grants to a railway company its

extraordinary and compulsory powers over private property, is to

secure to the public the making and maintaining of a great and

complete means of internal communication ;
and yet, according to

the necessary consequences of the plaintiffs' argument, the moment
the company borrowed money on debentures, it would depend on

the will or caprice of the debenture holder whether the railway was

made at all. I may further observe, that in any sense in which

the sale moneys of surplus lands can be considered part of or

arising from the undertaking, calls made and paid subsequent to

the debentures must be equally a part of or moneys arising from
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the undertaking. And yet the 38th section of the Companies'
Clauses Act, 1845, and the form of the mortgage in the schedule,

clearly assume that under the words of debentures, such as those

now before us, future calls would not pass ; and the 43d section

provides that even when future calls are expressly included, the

company may (unless the contrary is especially provided) receive

the calls and apply them to the purposes of the company. The

argument, again, of the debenture holders, goes in fact to claim

for them the same position as if, under the term '

undertaking,'

they were mortgagees of the whole property and effects of the

company ;
and indeed the prayer of the bill of Gardner uses the

words '

property belonging to or connected with the undertaking.'

Now there is nothing in the Companies' Clauses Consolidation

Act, 1845, to prevent the company borrowing both on land and on

mortgage, and the 44th section provides that the bondholders
' shall be paid out of the tolls or other property or efifects of the

company,' words which in Russell v. East Anglian Railway,^

were held to mean that the * bondholders might obtain a judg-

ment, which, under the 36th section of that act would be levied

on the property or effects of the company. But according to

the plaintiffs' view, the whole of the property and effects of the

company, being all parts of the undertaking, would be assigned

and mortgaged by the debentures, and thus the remedy apparently

given to the bondholders and judgment creditors of the company
would be merely illusory.

10. " It is perhaps unnecessary to pursue further the consequence
of the plaintiffs' argument. But it must be evident that if that

argument be correct very great differences of opinion and of inter-

est might arise among the debenture holders. Some might desire

to arrest the continuance of the undertaking, and to obtain repay-

ment out of the capital or other moneys advanced for tlie works,
while others might consider that their most hoj)eful chance of re-

payment would be by the expenditure of these moneys, so as to

earn tolls and profits, and it would be difficult in such a case to see

any common interest among the body of debenture holders, such

as to entitle one to maintain a suit in behalf of all. As regards
the effect of the word '

undertaking
'

in these securities, we gain
but little information from the definition given in the Acts of Par-

liament. In the two public acts, the Companies' Clauses and the

= 8 M & G. 104.
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Lands' Clauses, the '

undertaking' is defined to be ' the undertaking
or works by the special acts authorized to be executed

'

;
and in the

private acts the object seems to be not so much to describe what is

included in the word '

undertaking,' as to define by metes and

bounds the various undertakings of the company from each other.

The object and design of Parliament in each of these various under-

takings was clearly to create a railway which was to be made and

maintained, by which tolls and profits were to be earned, which

was to be worked and managed by a company, according to certain

rules of responsibility, and under a certain responsibility. The

whole of this, when in operation, is the work contemplated by the

legislature ;
and it is to this that in my opinion the name of ' un-

dertaking
'

is to be given. Money is provided for, and various

ingredients go to make up the undertaking ;
but the term ' under-

taking' is the proper style, not for the ingredients, but for the com-

pleted work
;
and it is from the completed work that any returns

or earnings can arise. It is in this sense that, in my opinion, the
*
undertaking is made the subject of a mortgage. Whatever may be

the liability to which any of the property or effects connected with

it may be subjected through the legal operation and consequences
of a judgment recovered against it, the undertaking, so far as these

contracts of mortgage are concerned, is, in my opinion, made over

as a thing complete or to be completed ;
as a going concern, with

internal and parliamentary powers of management not to be inter-

fered with ;
as a fruit-bearing tree, the produce of which is by the

contract dedicated* to secure and to repay the debt. The living and

going concern thus created by the legislature, must not, under a

contract pledging it as security, be destroyed, broken up, or annihi-

lated. The tolls and other sums of money ejusdem generis,
— that

is to say, the earnings of the undertaking,
— must be made avail-

able to satisfy the mortgage ; but in my opinion the mortgagees

cannot, under their mortgage, or as mortgagees, by seizing or call-

ing on this court to seize the capital or the lands, or the proceeds

of sales of the lands, or the stock of the undertaking, either prevent
its completion or reduce it into its original elements when it has

been completed. I ought not to omit to notice a point much

pressed by Mr. Martineau in his very clear and useful argument,

namely, that inasmuch as by section 127 of the Lands' Clauses

Act, the sale-moneys of surplus lands are to be applied to the pur-

poses of the special act, and as the payment of over-due debentures
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ought to be taken to be the first duty of a company, therefore that

the debenture holders have a right to sustain a suit for the applica-

tion of the sale-moneys to the payment of the debentures. There

is no doubt that if the company were to use these sale-moneys in

paying debentures, they would be acting in accordance with their

powers ;
but even admitting that paying debentures is a purpose of

the special act, there are many purposes, and the directors, and

not the debenture holders, must in my opinion be judges to which

of several purposes the moneys must be applied. Whether if a

company, after mortgaging their undertaking, were to apply their

capital or other moneys which ought to go into and improve the

undertaking, to purposes wholly foreign to the undertaking, they

could be controlled by the debenture holders, is a question which

may at some time have to be considered, but which does not arise

in the present *case. The observations which I have made show

that, in my opinion no distinction should be made between the sale-

moneys and the interim rents of the surplus lands. The order of

the 20th November, directing the sale-moneys of surplus lands to

be paid to the receiver, ought in my opinion to be discharged. As

to the orders of the 12th and 17th of July, and the motion before

us in the suit of Gardner, there ought, in my opinion, to be an

order for a receiver of the tolls and sums of money arising from the

undertakings mentioned in the two suits of Gardner and in the suit

of Drawbridge, following the words of the securities. This would

ordinarily be sufficient
;
but as the question of the sale-moneys of

surplus lands has been raised and argued, I think that in each order

it should be added :
' This order is not to extend to any rents or

sale-moneys arising from surplus lands of the company.' The costs

in these orders, both in the court below and before us, ought in

my opinion to be costs in the respective causes. Although I have

arrived at the conclusion which I have expressed without hesitation,

I cannot avoid feeling regret that securities such as railway debent-

ures, upon which so many millions of money have been invested,

should liave been left at their creation in a state to admit of so

much argument as has taken place in this case, and that their legal

operation and extent should come to be defined, not at the time

when they were given as security, but after difficulties have arisen

in their repayment.
11. " It only remains to consider the case of the Imperial Mer-

cantile Credit Association. This company claim under Messrs.
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Peto, Betts, and Crampton, and are transferees of their rights

(whatever these may be), against the proceeds of certain surplus
land of the London, Chatham, and Dover Railway Company, men-

tioned in their bill. The allegations are that a sum of .£135,000

was due from the company to Peto and Co. as contractors for ex-

ecuting works, and that the directors of the company gave Peto

and Co. a charge for this sum on the sale-moneys arising from

these particular surplus lands. Prima facie evidence, and resolu-

tions of the directors admitting the debt and making the charge are

verified, and the company at the bar have admitted the claim,

desiring, however, not to be taken as acknowledging the specific

amount of the debt due to Peto and Co. It cannot, in my opinion,

be doubted but that the company, owing their contractors a * sum
for works done, might have paid that sum out of those surplus sale-

moneys (the claim of debenture holders being out of the way) ;

and if so, they might equally, as I think, have given the contractors

a charge upon the sale-moneys for that amount. There ought, I

think, to be an order in the suit of the Imperial Mercantile Credit

Association for a receiver of these particular moneys ; and as it is

desirable to save the expense of a receiver's salary, some officer of

the company may perhaps act without salary, or the purcliasers may
have liberty to pay their purchase-moneys into court directly. This

order is of course merely interlocutory, and subject to reconsidera-

tion at the hearing ; and if, as suggested at the bar, the dealings

between the company and its contractors should be taken as requir-

ing further investigation, there will no doubt be found fitting means

of doing this before the cause is disposed of. The cost of this motion

also, both before the Vice-Chancellor and here, ought, I think, to

be costs in the cause."
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SECTION IIL

What Defences allowed the Company, in regard to borrowed

Capital.

Where the transaction is HUgal tu> eatoppd

will preclude, its defence.

Company maif contract, beymd present

powers, on future contingenctf of obtain-

ing enlarged powers.

Company cannot allege their ownfraud in

defence.

Debentures issued without authority cannot

be enforced by shareholders aware of the

irregularity, nor even by their bon& fide

transferees.

6. But where the money has come to the use

of the comjxiny, or the shareholders have

recognized the debt, it must be rejiaid.

^. If the debenture holders are to be equally

entitled, one cannot get advantage of the

rest.

7. Debenture holders preferred to judgment
creditors.

8. Transfer of debentures throughforgery in-

valid.

§ 236. 1. It is obvious that securities for capital borrowed, by

railway and other companies of that description, with large capital,

and intended in some sense to serve the purposes of safe invest-

ment, must be made strictly within the powers of the company and

for the purposes of its creation. And where it is the purpose of

those making the advance of capital to such company, as well as of

the company, to perpetrate a direct violation of the charter, or any
other specific illegality, to tlie detriment of the shareholders or the

public, it will afford a sufficient defence to the company itself, upon
the most familiar general principles applicable to the subject.

And even an estoppel, by deed or of record, will not enable the

creditor so to conclude the company, who stand in some sense in

a fiduciary relation as quasi trustees for the shareholders and the

public, as to escape the real question involved in the transaction.^

' Hill V. Proprietors of Manch. & Salford Water Works, 2 Bam. & Ad. 544.

But unless some fraud is alleged to have been attempted to be perpetrated upon
the shareholders, the estoppel will be enforced. See also Doc v. Ford, 3 Ad. &
Ellis, 649.

But the mortgagor is estopped from setting up a prior mortgage to defeat the

present action. Doe r. Penfold, and Doe v. Home, 3 Q. B. 757. As to where

time is of the essence of contracts, for the conversion of one security into others,

see Campbell v. The London & Br, Railw., 5 Hare, 519. And the converse of

this rule was applied in the case of Madison, &c. Plank-Road Company v. Water-

town & Portland Plank-Road Co. Here the plaintiff corporation, which was

created for the purpose of building a plank-road, guaranteed the payment of a

loan of money made to the defendant corporation, for the purpose of enabling

it to build its road, the completion of which would be advantageous to the

VOL. n. 88 * 696
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•

*
2. Where the company agreed to sell shares to a party, on

condition that as soon as they were paid in full they would give

debentures in exchange for the shares, if they should then be in a

condition legally to do so, the contract was held to be illegal, and

a decree of specific performance was refused, on the ground that

the company were not at the time authorized to raise money in that

mode.2 But where the trustees, under turnpike acts, having power
to borrow money on mortgage of the tolls and toll-houses of the

company, executed such a mortgage to their clerk, to whom they
were indebted for costs, and recited in the deed that it was given

for moneys advanced, it was held valid.^

*3. But the company cannot set up, in defence of a security

former; and on default of payment of this loan, such guarantor paid the amount

thereof; and it was held that this guaranty being unauthorized, the payment
created no liability on the part of the defendant corporation, for whose benefit

it had been made. The guaranty and payment having been made by the plaintiff

corporation, the defendant was held not to be estopped from setting up the want

of power to make the contract of guaranty. Madison, &c. Plank-Road Co. v.

Watertown & Portland Plank-Road Co., 7 Wise. 59.

The Madisonville and Franklin Railway Company issued certain bonds, and

made them payable to the order of the Madison and Indianapolis Railway Com-

pany, for the purpose of completing the road of the former company. The bonds

were delivered to the Madison Company, and were indorsed and guaranteed

by that company, and sent to its agent in New York for sale. The agent, in his

circular offering them for sale, represented that they were owned by the Madison

and Indianapolis Company. Suit being brought against the company upon its

guaranty. It was held that it was within the scope of the corporate powers of the

Madison and Indianapolis Railway to sell and guarantee bonds held by It in

the regular course of its business
;
and that, as the contract of guaranty was

upon Its face such a contract as the company had power to make, the fact that

the contract In this case was made for a purpose not authorized by Its charter,

as for the accommodation of another company, could not affect the right of a

bonafide holder without notice to recover upon it. Madison & Ind. Rallw. v.

Norwich Savings Society, 24 Ind. 457. And see Conn. Mutual Life Ins. Co.

r. C, C. & C. Railw., 41 Barb. 9, where the subject is discussed and views are

maintained corresponding to those held by the Indiana Court. Olcott v. Tioga

Railw., 40 Barb. 177. And where the secretarj' of a railway company offered

bonds of the company to the plaintiff, who accepted and paid for them, and It

proved, ultimately, that the company had no legal power to Issue them, it was

held the plaintiff could not, after the company had ceased to pay Interest upon

them, maintain a bill against the directors to compel them to pay him the amount,

the bill not alleging either fraud or misrepresentation. Rashdall v. Ford, Law

Rep. 2 Eq. Cas. 750.

« West Cornwall Railw. v. Mowatt, 17 Law J. (Chan.) 366.
' Doct?. Jones, 5 Exch. 16.

*
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properly executed by them, that it was, through fratid between

other parties and among themselves, not executed and delivered

to the party really entitled to receive it.*

4. Debentures of a business corporation issued by the directors

without due authority, although under the seal of the company,
cannot be enforced by members of the company who accepted them

after being present at the meeting where the irregular issue of such

debentures was sanctioned. And a bona fide transferee of such

debentures from such shareholders will stand in no better position.

Nor can strangers or their assignees enforce them, where they were

accepted by the first holders with knowledge that the condition on

which they were issued had not been fulfilled.^

5. But where the money advanced on such irregular securities

had been applied by the directors for the benefit of the company,
and the shareholders have acquiesced in the transaction, the com-

pany and the shareholders are precluded from disputing their

liability to repay the advance. And where a payment of six per

cent interest had been made upon the debentures without objection,

it was held that although the holders could not recover upon the de-

bentures, they were entitled to six per cent interest on the advances.*

* Horton r. Westminster Improvement Comm'rs, 7 Exch. 780; 8. c, 14 Eng.
L. & Eq. 378.

*
Magdalena Steam Nav. Co. in re, 1 Johns. Eng. Ch. 690

;
s. c. 6 Jur.

(N. S.) 975.
* De Winton r. Mayor of Brecon, 26 Beav. 583

; post, § 239. The question
of the effect of an over-issue of debentures by the directors, and also the re-

issue of the same, without the authority of a general meeting uf the stockholders,

as is required by the English statute in such cases, is considerably discussed

by the present Lord Chancellor Hatherley, then Vice-Chancellor Wood, in

Fountaine r. Carmarthen Kailw., 5 Eq. C&s. 316. It was the rather reluctant

and hesitating conclusion of his lonhhip, that the debentures, which "Trere con-

fessedly an over-issue, must be regarded as tiltra vires, and so not binding upon
the company ; although there was not, as his lordship intimated there should

have been, any declaration, on the face of the debenture, how much had been

issued in all, and no ready mode of testing the fact by the purchaser, whether

the debentures were, or not, in fact an over-issue. As to the re-issue of debent-

ures, without the prescribed formality of the consent of a general meeting, hia

lord.ship adopted the somewhat new construction, that they being intended for

the protection of the shareholders against the misconduct of their (iirt'ctors, was

to be regarded as a matter wholly between those parties, and so merely directory,

and not affecting the authority of tlie directors, so far as dealings with third parties

were concerned. The most effective security to the shareholders must unques-

tionably be the holding the unauthorized acts of the directors inoperative, as to

third persons even. But the rule seems to be otherwise in England. Ante, § 139.
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6. These debenture holders, by the act of parliament, were to be

entitled pari passu. One who had obtained an additional mortgage
was held entitled to no advantage on that account.^

7. As between debenture holders and subsequent judgment

creditors, the former are entitled to priority of lien upon money

paid into court as the avails of the sale of the property of the

company.'^

8. Where railway debentures had been transferred by means of

a forged indorsement of the names of two of the joint holders, by
the third, who having the custody of them, made the transfer

by deed, *the purchaser acting bona fide and paying full value, the

transfer was set aside after the purchaser had been admitted on

the books of the company, as the owner of the debentures, and

the entry on the books of the company ordered to be cancelled.^

SECTION IV.

Might to issue preferred Stock.— Converting Loan into Capital.

1. The company may issue new stock, and

give it preference as a bona fide meaTis

of borrowing money.

2. By English statutes, loan may be converted

into capital. Terms of statute must be

strictly pursued. Courts of equity can-

not dispense, with them.

8. Debenture holder in England not entitled

toforeclosure.

4. Right ofcompany to issue stock certificates

bearing interest. Such interest cannot

be paid in the bonds of the company.

Rritlfication ofsuch issue.

Guaranteed stock cannot be enforced

against the corporation except by the

courts of the stale where the corporation

is chartered; nor ly them, unless the

corporation possess the means of pay-

ment according to the terms of the guar-

anty.

§ 237. 1. The company, where the capital is not limited in the

charter, may from time to time issue new shares, and probably

give them a preference, as a mode of borrowing money, where

they have the power to borrow on bond and mortgage, as preferred

stock is only a form of mortgage.^ But without the power to mort-

gage expressly given, the right of the majority to issue preferred

' Furness r. Caterham Railw., 27 Beav. 358.

8 Cottam V. Eastern Counties Railw., IJ. & H. 243; 8. c 6 Jur. (N. S.)

1367.
* Bates r. Androscoggin & Kennebec Railw., 49 Me. 491, where the question

of the rights of holders of preferred stock is discussed very fully. There is

nothing against law or public policy, say the court in Evaasville, &c. Railw. v.

*698
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shares, a majority of which they would theitiselves be entitled to

hold, might be more questionable.*
* 2. By the English statutes, loan may, on certain conditions, be

converted into capital ;
but those interested must strictly pursue

the terms prescribed for accomplishing such change, and time is

regarded as of the essence of the right to claim such conversion.*

And it is no sufficient reason to claim a dispensation at the hands

of a court of equity, that one of the shareholders was out of the

country, and had no notice of the vote of the company till after the

time limited in the same for application to convert loan into shares

had expired.*

3. It has been held that the holder of debentures under the

English railway acts, which is a kind of mortgage bond, is not en-

titled to a foreclosure or a sale of the works of the company, or of

Evansville, in the agreement of a railway company to allow interest on stock

subscribed
;
15 Ind. 395.

Where, under its articles of association, a company was empowered, at a

special meeting, to increase the capital stock of the company by the issue of new

shares, to be of such nominal value, and subject to such conditions in regard to

the payment of calls and distribution of profits, as might be determined, it was

held that this did not authorize the issue of preference shares. Moss v. Syers,

32 L. J. Ch. 711.

In Hutton v. Scarborough Cliff Hotel Company, 2 Drew. & Sm. 614, it was

held, that the court will, at the suit of dissenting shareholders, restrain the issue

of preference shares in accordance with a resolution passed at a general meeting
of the company.

*
Hodges, 160, 161, 162; Campbell r. Ivondon & Br. Railw., 5 Hare, 519.

* Parsons r. London & Croydon Railw., 14 Simons, 541. And where, by the

terms of a railway bond a period was fixed within which it might be converted

into stock at the option of the holder, it was held, that an agreement for the ex-

tension of the bond after the time appointed for payment did not extend also

the right to conversion into stock. Muhlcnburg r. Phila. & Reading Railw.,

47 Penn. St. 16.

But where preferred stock was allowed to be issued, with a statute provision

that the whole of the interest or dividend which would in each year have ac-

crued, should be applied in or towards, in the first place, payment of interest or

dividend at the rate of six per cent per annum upon the preferred stock and

only the remainder, if any, should go to the holders of the other stock, it was

held that the holders of the preferred stock were to receive six per cent in full

upon tlieir shares before any payment was made to the holders of other stock,

and tliat all arrears due to the preferred shareholders must be made up before

the others could receive any dividends. Matthews r. Great Northern Kailw., 5

Jur. N. S. 284; Corry v. Londonderry & Enniskillen Railw., 29 Beav. 263; s.

c. 7 Jur. N. S. 608.

•699
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the thing pledged, for' the repayment of the money; but inquiries

were directed.^

4. It seems questionable how far railway corporations without

special authority of the legislature have power to issue stock cer-

tificates bearing interest. That seems like an attempt to convert

a certificate of stock into a security for a loan, either permanently
or temporarily. But if this may be lawfully done, the company
cannot compel the holder to accept payment of such interest in the

bonds of the company, but such a vote may operate as an implied
ratification of the act of the officers of the company in issuing the

certificate.^

»
Fiirness r. Caterham Railw,, 25 Beav. 614; 8. c, 4 Jur. N. S. 1213.

•
McLaughlin r. D. & M. Railw., 8 Mich. 100. An important question

has recently been determined in the Court of Chancery in Marj-land, in regard
to priority of lien, as between mere certificates issued by a railway company,

pledging the income of the road for the pajTuent of interest, and the ultimate

redemption of principal, called "Income Bonds," and a subsequent formal

mortgage of the road and its appurtenances. These certificates purported on

their face to be secured by a "
specific pledge of the income of the road "

;
and

were sold, under the express assurance from the directors and agents of the road

that no subsequent mortgage of the road would be executed till the final redemp-
tion of these bonds.

The bill was brought by certain holders of these bonds, on behalf of themselves

and all others standing in the same relation who might choose to come in under

the bill, thus being in the nature of a creditor's bill. It was brought against

the company, the Central Ohio Railway, and the agents who effected the sales

of such bonds in the market, and made the representations upon which the

purchases were made for the purpose of establishing the prior equitable lien of

the income bonds over the subsequent formal mortgage. This decision waa

reversed upon the proofs merely. Garrett r. May, 19 Md. 177. But we deem

the concluding portion of the opinion of suflScient importance to be given at

length for its general bearing and upon similar questions.
" The next question is, did the pledge of the income bonds form a lien in

equity upon the land, &c. ? If it had been given by a formal recorded deed, or

by devise, the decisions in Maryland referred to would so determine. But the

case in Simons's Report is relied on for a contrarj- doctrine. The mere legal

title to property, without any equity to sustain it, would present a different

case
;
but where the legal and equitable estate passes it would confer a right

which the holder of it, without special notice of a prior equity, could not be

divested of. That is, however, not this case, for here it rests chiefly, if not

entirely, on the notice and knowledge of the defendants, that a prior equitable

lien existed by the terms of the income bonds on the very tolls and earnings of

the road (which I regard as meaning the income of the road) ;
in other words,

the third mortgage conveyed the corpus or property, before specifically pledged

by these very defendants and the railroad company, which they now hold and set
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5. The Chancery Court of another state from that where a rail-

way corporation exists cannot afford any remedy against the com-

up in derogation of the equity of the income bonds, known to them to exift, and

of which they had notice, and the Garretts received and hold now for their own

security the third mortgage bonds, with express notice of the equitable liens of

the income bonds, which they themselves bad previously sold to the complainants
in this suit.

•* In the case of Smith v. Richards, 13 Peters, 36, 37, the Supreme Court of

the United States have ailirmed the doctrine that a party selling property must

be presumed to know whether the representations he makes of it are true or not.

And in a court of equity, representations founded on a mistake resulting from

negligence are binding, whatever may have been the motive of the seller, and

where, as in this case, the party whose conduct and conversations have been

relied on, was the agent of the railway company and himself a creditor, how
much stronger the application of this decision.

" Does it make any difference, in such a case, whether the conversations or

representations were before or after the sale of the bonds ?

" An injury, arising from the suppression of the truth, is as prejudicial as that

from the assertion of falsehood. Allen r. Addison, 7 Wendell, 9. So that if at

the time of selling the income bonds, the Messrs. Garrett knew that a third

mortgage would be issued in a few months thereafter, which would practically

supersede and impair the security of the income bonds, and that they, as the

agents and creditors of the Central Ohio Railway, would hold the last-named

bond as of a higher lien and preference over the income bonds, and to their dis-

paragement, then how forcibly would the doctrine apply, that they were sup-

pressing a most vital and important fact, which it was their duty to communicate,

and from the concealment of which the complainants are now entitled to relief

for the injury thereby occasioned
;
that the Messrs. Garrett must have known

the purposes and policy of their principals (the road) cannot be doubted, and

they knew better than any one else at the time what securities would be given
to its creditors if any were to be issued, being themselves, as their answer shows,

largely interested as creditors to the amount of three or four hundred thousand

dollars, and holding as they now do the third mortgage bonds to a large amount,

&a security to themselves over and above the income bonds also held by them,

and which they doubtless have subordinated in rank to the third mortgage bonds,

having a much larger amount of the third mortgage bonds to secure their whole

debt without in any event being compelled to fall back on the income bonds,

which they regard as inferior in priority to the third mortgage bonds which they
DOW hold.
" On the whole, therefore, I am of opinion that the complainants are entitled

to such relief as a court of chancer}* in such a case can give. But before indi-

cating the nature of that relief and the form of the decree, I will refer to some

of the cases relied on at the bar.
" In the case of Myatt ». W. Helens' Railw. Company, 42 E. C. Law Reports,

715, the company, by act of parliament, was authorized to borrow money on a

mortgage of the rates and tolls of their road, antl it was held that the mortgagee
could not take the land in tliat case, and Lord Denman says, in his opinion, that
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pany for not declaring or paying the stipulated dividend upon

preferred or guaranteed stock, nor can such holder maintain an

he sees no reason to suppose the legislature intended so inconvenient a thing as

to compel the company to part with that property by which the undertaking was

to be carried on.

•'The case, 13 Simons's Reports, Perkins v. Deptford Pier Company, 281,

much relied on, was on a similar special act, which authorized the borrowing of

money on the tolls and rates alone by special mortgage and not referring to the

land, &c. ; but in the Maryland reported cases, see Torrence v. Torrence, Coak-

ley and Wife v. Myer, the true rule is laid down when a devise of the rents con-

veys the land
;
also it was decided in the case of Hudson v. Walker & Vance, 2

Harris & Gill, 415, that the grantee of a second mortgage recorded with notice

of a prior mortgage which was not duly recorded, is bound by the equitable rights

of the first mortgagee, unless upon inquiry he is led to believe that the encum-

brance was removed, 'that was as to personal property, but the principle should

apply as fully in equity to real estate.' (See page 341, opinion of the court; see

also, 9 Gill, 315, as to notice.) And judge Story, in his work on Equity, vol. 2,

section 1213, who says, following out this doctrine,
' It is a general principle in

equity, that as against the party himself, or any claiming under him, voluntarily

or with notice, such as an agent, that is, under an agreement or on contracts,

creating a lien on real estate or personal property, it raises a trust.' Without

therefore longer pausing to examine all the authorities, English and American,

cited and to be found in the books, I am clear in regarding this case as one on

the evidence, coming within the operation of that rule of equity which names an

agreement or contract creating a lien binding on the parties or party, who, with

knowledge and notice of such agreement or contract, afterwards by a subsequent

agreement or contract by specialty or otherwise, attempts to supersede the first

contract or impair the liens arising under it; and a court of equity should give

relief in such a case. I shall decree, therefore, in conformity to this opinion, and

upon the fullest authorities, as I understand them, that the defendants, especially

the Messrs. Garrett & Sons, who are within the direct jurisdiction of a Maryland
court of chancery, shall hold the third mortgage bonds now in their hands, in

trust, for the benefit of the complainants in this case, whose prior equitable lien

under the income bonds I regard as paramount, and to be preferred over the

third mortgage bonds, so held by the defendants as hypothecated to them, or as

agents of their co-defendants, the Central Ohio Railway Company ;
and that they

shall also account and set forth the nature and amount of their claim against

the said Central Ohio Railway Company, and further show how the same was

incurred, so that a full account be rendered in the premises, and the injunction

heretofore issued is therefore continued.
" It has been objected, however, that as the Central Ohio Railway Company

and their property are in the state of Ohio, no decree of this court could be

made available, and that no jurisdiction can, therefore, be had of the case; from

this I dissent, and, indeed, it was not pressed in the argument.
" A court of chancery in Maryland has jurisdiction over the parties defend-

ant answering this bill, and submitting themselves to its jurisdiction, certainly

over the Messrs. Garrett & Sons, the agents here of said road, whose agree-
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action at law against the corporation for not paying such stipulated

dividend, the same having never been declared by the directors.^

Tliis was a case where the certificate, in terms, guaranteed the

payment of a dividend of ten per cent annually, and a pro rata share

in any surplus : and the counsel claimed a distinction between

preferred and guaranteed stock. There is, unquestionably, a dif-

ference, in form, but probably no essential difference in tlie legal

effect, of the two. They both contain a virtual stipulation of the

corporation, that the requisite dividend shall be declared out of

the first surplus earnings of the company. And to this extent the

duty may be enforceable, by a court of equity in the same state, or

by writ of mandamus. But if there be a deficiency of the earnings

to warrant the dividend, no court can supply the defect.

•SECTION V.

Investing Trust Funds in Railway Securities.

3. Statement of a case upon the tubject, in

New Hampshire.

1. General duty of trustees, in regard to mak-

ing investments.

2. English courts have regarded railway secu-

rUiet too uncertainfor such purpose.

§ 238. 1. A trustee is ordinarily excused where he exercises his

best judgment, and the fund is lost or diminished by what 'appears

ments, contracts, and acts in Marj'land must bind their principals, and a decree,

therefore, would be of as much efficacy as if all the defendants resided in Mary-
land.
" It has been also objected, but not urged in the argument, that if representa-

tions were made by the Messrs. Garretts, upon which the complainants pur-
chased the income bonds in question, they were verbal, and not being in writing,

under the statute of frauds, cannot be regarded.
" And that this being in the nature of a creditor's bill, and the Central Ohio

Railway Company not being insolvent, on a prayer for distribution, this court

ought not to interfere.

" I do not concur in this view, and, regarding the evidence as admissible, and

the rights of the parties litigant properly under the jurisdiction of a Maryland
court of chancery, upon this record and case I shall so adjudge and decree.

•• A decree in accordance with this opinion will be signed by me."
' Williston V. Michigan Southern & N. I. Railw., 13 Allen, 400. But where

the corporation issues certificates payable at a day named, with the condition

that if at that time there should not be money sufficient in the treasury to pay
the whole amount, the holders shall receive their proportion of the same, the

holder cannot maintain an action without proving that the company either at

the time specified for payment, or at least before the suit brought, possessed the
•
600, 601
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to be a mere casualty. But he is always prima facie liable for any
such loss, and ultimately, unless he can show very

*
clearly that he

was not in fault. By this is understood, commonly, that he in-

vested and managed the fund as a prudent
* man would do with his

own. And as the purpose of such funds ordinarily is to raise an

annuity, it must be invested in some mode
;
and the most that

human foresight can accomplish is, to make a wise selection of the

different opportunities which offer.^

2. But where, by the terms of a settlement, the trustees had

authority to invest in the public stocks or real securities, it was

held a breach of trust to invest the trust fund in railway debent-

ures, not so much because this might not be fairly regarded as

a real security, as on account of the uncertain character of the

security.2

3. In a recent case ^ in New Hampshire, this subject is discussed

at length, and the following results arrived at by a judge of extensive

learning and experience. Chief Justice Woods : 1. Where money is

bequeathed to a trustee,
" to be invested and *

improved according
to his best skill and judgment, it is his duty to invest it in safe

securities, and his discretion, in the selection of investments, is

not enlarged by the words "
according to his best skill and judg-

ment." 2. If a trustee's authority enables him to invest in stocks,

money for paying the full amount. But the question of ability to pay is not to

be decided by the directors of the company, but by the court, having regard
to the existing liabilities and funds of the corporation, and any contingencies

to which they may be exposed, demanding increased outlay. Barnird v. Vt. &
Mass. Railw., 7 Allen, 512.

• 2 Story, Eq. Jur. §§ 1269, 1271
; Clough v. Bond, 3 Mylne & Craig, 490,

496. But it is said, if the trustee mix the fund with his own money, or invest it

in an improper stock, he is liable. 2 Story, Eq. Jur. §§ 1270, 1271
; Massey v.

Banner, 4 Mad. Ch. 413; Thompsons. Brown, 4 Johns. Ch. 619; Knight v.

Lord Pliraouth, 3 Atk, 480
;
Powell v. Evans, 5 Vesey, 839.

*Mant ». Leith, 15 Beav. 524; s. c, 10 Eng, L. & Eq. 123. In the case

of Ellis V. Eden, 25 Beav. 482
;

s. c, 30 L. T. 601, where one devised to trus-

tees certain securities for the payment of legacies, and directed it to be reduced

to cash, excepting, among other things, such as consisted of " stock in the

foreign funds," it was held that this term included the American state stocks of

Virginia, Massachusetts, &c., but did not include Boston water scrip, or bonds

of the Pennsylvania Railway. But bonds issued under special legislative

authority, by a state or city, for the purpose of aiding in the construction of a

railway are public stocks, and taxable, as such, under the Massachusetts statutes.

Hall V. County Commissioners, 10 Allen, 100.
» Kimball v. Riding, 11 Foster, 352.

*
602, 603, 604
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they should appear to have been at the time, productive, and to

have had a market value, depending upon their income, and not

upon contingencies. 3. Shares in a contemplated railway are not

such.

SECTION VI.

Bona Fide Holder of Railway Bonda^ ivith Coupons, may eriforce

them.

1. Railway bonds pajfabU to bearer, with

coiifxms, negotiable aecurities.

2. This rule extends both to the bonds and

cou/wnsfor interest.

8. Same rule extended to bonds issued by mu-

nicijioi corporations.

4. In this country, railway bonds issued in

blank, may be filled up with name of
last holder.

6. In England, the money must be obtained

for a purpose within the scope of the

business of the company and power of
the directors.

6. Sometimes held that no action will lie on

the coupons.

7. Rights of transferee in England.

8. Where third parties have become affected

by the entry upon the books of the com-

pany.
9. Where company is aUowed to mortgage,

but prohibited from issuing, bills of ex-

change, a mortgage given to secure a

debt evidenced by bills of exchange,

held good.

10. Lands mortgaged without authority equally

divided among all the creditors standing

in the same right.

§ 239. 1. In a late case in New Jersey,^ it was decided by the

Court of Appeals, that bonds with coupons payable to bearer,

issued by the plaintiffs, passed by delivery from hand to hand the

same as bank-notes, and that a bona fide purchaser for value, with-

out notice of any prior defect in the title from the company, might
enforce them, independent of all equities between the company
and the first holder. This decision is approved in the late case

of Mechanics' Bank v. New York & New * Haven Railway .^ The

* Morris' Canal & Banking Company c. Fisher, 1 Stockton, Ch. 667. Profes-

sor Parsons, in his work on Contracts, vol. 1, 240, says,
"

It may, however, be

here said, that we regard the English authorities as making all instruments

negotiable which are payable to bearer, and which are also customarily transfer-

able by deliverj", within which definition we suppose the common bonds of rail-

road companies would fall." The same principle is laid down in Eaton &
Hamilton Railw. r. Hunt, 20 Ind. 457; Conn. Mutual Life Ins. Co. v. C, C.

& C. Railw., 41 Barb. 9; Maddox r. Graham, 2 Met. (Ky.) 56; Common-
wealth r. Perkins, 43 Penn. St. 400.

* 3 Keman, 599. And in the late case of Brainerd v. New York and Harlem

Railw., 25 N. Y. 496, it was held that the bond of a railroad corporation pay-
•605
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same principle has been extended to certificates of deposit,^ and to

state bonds.* The English courts have adopted the same rule in

regard to bonds of the King of Prussia
;

^ to Exchequer bills,^ and

bonds of the government of Naples, when put in a condition to be

negotiable in that country^
2. We think there can be no reasonable doubt of the soundness

of the principle as applied to railway bonds, made payable to

bearer, with coupons attached, for the payment of interest. And
we are confident this is the view taken of this question generally,

by commercial men and companies, both as to the bonds, and the

coupons.^

able to A. B. *' or his assigns," was in the nature of commercial paper, negotia-

ble by delivery under an assignment in blank, and not a specialty, subject to

equities between the corporation and the person named in the bond as the

primary payee.
^
Stoney v. American Life Ins. Co., 11 Paige, 634.

* Delafield v. State of Illinois, 2 Hill, 159.
*
Gorgier r. Mieville, 3 B. & Cress. 45.

8
Wookey r. Pole, 4 Barn. & Aid. 1.

' Lane v. Smyth, 7 Bing. 284.
^ Carr «. LeFevre, 27 Penn. St. 413, where the court held such bonds may be

sued in the name of the holder, and that possession is prima facie evidence

of ownership. And where a suit is brought for the collection of the interest due

on such bonds, evidenced by coupons, the court will not allow the payee of the

bond to take judgment for the interest due, until the coupons are produced,

Williamson, Trustee, v. The New Albany & Salem Railw., in the Circuit Court

of the U. S. before Mr. Justice McLean, ante, § 235
;
Morris Banking & Canal

Co. V. Lewis, 1 Beasley, 323, where it was held that coupon bonds of an incor-

porated company are transferable by delivery solely. And see Brookraan v.

Metcalf, 32 N. Y. 591.

But in Jackson v. York & Cumberland Railw., 48 Maine, 147, the court say

that no action can be maintained in the name of the assignee of such coupons,

where they contain no negotiable words, nor language from which it can be

inferred that it was the design of the corporation issuing them to treat them as

negotiable paper, or as creating an obligation distinct from and independent of

the bonds to which they were severally attached when issued
;
that proof of cus-

tom, as to the negotiability of such coupons, is inadmissible. See Augusta Bank

V. Augusta, 49 Maine, 507. This rule is contrary to the great majority of the

cases. See County of Beaver t?. Armstrong, 44 Penn. St. 63; White v. Ver-

mont and Massachusetts Railw., 21 Howard (U. S.), 575; Chapin v. Vermont

& Massachusetts Railw., 8 Gray, 575. In the Blakely Ordnance Company,
Law Rep. 3 Ch. App. 154, the general question of the negotiability of de-

bentures under the seal of a joint-stock corporation, is somewhat discussed by
the late Lord Justice RoU, a very able and learned judge. His lordship
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*
3. And in a case in the state of Mississippi, the question was

considered by their court of errors, in regard to the bonds

issued by the city of Vicksburg,® and the * conclusion arrived

comes to the conclusion, that such contracts do create a prima facie debt

against the company, -but not of a negotiable character, or upon which the

bona Jide holder could maintain an action at law in his own name. But

being the debt of the company, the bona fide holder was allowed to prove
the same, as a claim before the official liquidator, in the winding-up proceed-

ings of an insolvent company. And upon the authority of In re Agra and

Masterman^s Bank, Law Rep. 2 Ch. App. 391, it was held, that such secu-

rities, in the hands of a bona fide holder, will exclude all equitable defences on

the part of the company against the original holder. This seems, virtually,

although not precisely in form, to recognize these debentures as negotiable

securities, in England, and it is but another instance of the extreme difHculty of

the courts maintaining any position in conflict with the established commercial

usages of the country. But in the Natftl Investment Company in re. Law Rep.
3 Ch. App. 355, Lord Cairns, Lord Justice, a very high authority, held that in

order to exclude the equities existing between the original parties, in the hands

of a bona fide holder of such debenture, it must appear very clearly, that such

. was the intention of the parties to the original contract. See also Aberaman

Iron Works v. Wickens, L. R., 6 Eq. Cas. 485, 517. Where bonds issued

by a municipality in aid of a railway were declared by a statute to be negotiable,

and were made payable to the company,
•*

its assignee or bearer," it was held,

that they were good in the bands of an innocent holder, though they might not

be valid between the original parties. Maddox v. Graham, 2 Met. (Ky.) 56.

Where bonds were allowed to be issued after certain notice, it was held that

issue imported compliance with all prerequisites to such issue, and that the pur-

chaser was not bound to any further investigation. Pearce v. Madison, &c.,

Railw., 2-1 Howard (U. S.), 442. And in Junction Railw. r. Cleneay, 13 Ind.

161, it was held that suit could be maintained upon coupons without the produc-
• tion of the boncls to which they had been attached. And see Brainerd r. N. Y.

& Harlem Railw., 25 N. Y. 496
;
Conn. Mutual Life Ins. Co. v. C, C. & C.

Railw.. 41 Barb. 9.

•
Craig c. The City ofVicksburg, 81 Mississippi, 216. But it is said that ft

decision was made in Alabama, many years since, by a divided court, against

the rule here adopted, but that it had been overruled.

The case of Zabriskie v. The Cleveland, Columbus & Cincinnati Railw., before

the Circuit Court of the United States for the Northern District of Ohio, 10 Am.
Railw. Times, No. 15, is justly regarded as an important one. The opinion of

Mr. .Justice McLean discusses many points incidentally connected with the

subject. But the decision seems to be placed mainly upon the ground, that the

bonds having gone into the market, in the form of negotiable securities, pay-
able to bearer, and the company having at a meeting (although defectively

called) ratified the issue, and this being known, for more than two years, to the

agent of the complainant, residing abroad, before any movement was made by

any party to enjoin them, the acquiescence was such as to conclude the plaintiff,
•
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at, that such bonds, payable to bearer, pass from hand to hand, by

delivery, like bank-notes, and that the holder's title depends upon
the fact of his being the bearer bona fide, and that, as such, he may
recover of the maker without giving further proof of title.^*^ And
that the maker can only defend an action so brought by the bearer

by proving that the holder had knowledge of the defence at the

time, or before, he received the bond.^^

4. In a recent case ^ in the United States Supreme Court, this

subject was examined, and the authorities, both in this country
and in England, extensively reviewed, and the * conclusion reached,

that railway bonds issued in blank, no payee being named, but

delivered to a citizen of Massachusetts for value, and having passed

who sued for an injunction, as a stockholder, on the ground that the indorsement

and payment of these bonds by the defendants would tend to diminish their

profits. This ground seems to us entirely satisfactory. It is questionable,

whether the guaranty of the bonds by defendant is not, under the statutes in

force in Ohio, allowing railway companies to aid in the construction of other

connecting railways,
"
by subscription to their capital stock or otherwise, prima

facie to be regarded as a legitimate commercial contract
;
and if so, it is not such

an act as is calculated to put the purchaser on his guard, and thereby affect him

with constructive notice of any latent infirmity in the prior proceedings of the

company in making the guaranty. This is the pervading view maintained in

the opinion.

But it is here conceded, that, if the charter of the company or the general laws

prohibit such a contract being entered into by such a corporation, the contract,

although made in the form of a negotiable security, is void in the hands of

a bona fide holder for value. Root v. Goddard, 3 McLean, 102
;
Root r. Wal-

lace, 4 id. 8. And it seems to be conceded, as a general rule, that in regard to

the requisite formalities, either of the charter or the general laws of the state,

one who takes negotiable securities in the market in the due course of business, •

is not obliged to make inquiries beyond the point of the capacity of the parties

to contract, in the particular form presented upon the face of the paper.

And where the records of the company show the requisite formalities to have

been complied with, this, as between the company and third parties, will be held

conclusive against them. And this case was affirmed in the Supreme Court of

the United States. Zabriskie r. C, C. & C. Railw., 23 How. (U. S.) 381.

Ante, § 23.

And see Madison, &c. Plank-Road Co. p. Watertown & Portland Plank-Road

Co., 7 Wisconsin, 59
;
Madison & Indiana Railw. ». Norwich Savings Society,

24 Ind. 457.
'° And coupons on such bonds cannot be attached on trustee process. Smith

». Ken. & Portland Railw., 45 Maine, 547.
" Morris Banking & Canal Co. v. Lewis, 1 Beasley, 323.
'* White V. Vermont and Massachusetts Railw. Co., 21 How. (U. S.) 675.

See also Cbapin v. Same, 8 Gray, 575.
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through many hands, might be filled up payable to the last holder

for value, and a suit maintained in his name in the circuit courts

of the United States. It is there said by Mr. Justice Nelson^ in

giving judgment, that "the usage and practice of railway com-

panies and of the capitalists and business men of the country, and

decisions of courts, have made this class of securities negotiable

instruments." The late English cases, wherein it was held that

instruments issued in blank were void, were considered and over-

ruled '^
by the court in the case last cited.

5. But the English court of Common Pleas held, in a recent

case," that a bill of exchange drawn on behalf of a joint-stock com-

pany, in the form prescribed by statute, does not bind the company,
even in the hands of a bona fide holder, if the bill be drawn for any

purpose not within the scope of the business of the company or the

power of the directors."

6. But it has been held, contrary to the general opinion, that no

action will lie upon the interest warrants or coupons, independent
of the bonds upon which the interest accrued, but that the action

must be upon the bonds.^^

7. And where the debentures or mortgage securities of a

railway company had been issued by the company to a party

under a contract, which amounted to a fraud upon the share-

holders, and they were transferred by such party in the market to

bona fide purchasers, it was held that such purchasers took the

securities subject to all equities existing between the prior parties.^*

And where it appeared that the purchasers had procured the

entry of a transfer of the debentures to them to be made in the

books of the company, and had also received from the company
interest or dividends upon the debentures, such entry and divi-

dends not having been communicated to the shareholders, it was

held that they were not bound thereby, and that the debentures

could not be enforced against the company .^^

" See ante, § 35.

" Balfour v. Ernest, 6 C. B., N. S., 601
;

8. c, 6 Jur. N. S. 489.

"Crosby r. New L. W. & P. Railw. Co., 26 Conn. 121. See also Shoe-

maker c. Goshen, 14 Ohio N. S. 569. But these coupons have been repeatedly

recognized as valid evidence of the indebtedness of the corporation, and as

drawing interest after due, where payment had been unjustly neglected or

refused. Aurora City r. West, 7 Wallace, U. S. Ante, § 239, pi. 6
;
Miller r.

R. & W. Railw., 40 Vt. 399.
•• Athenffium Life Ins. Co. c. Pooley, 8 De G. & J. 294

;
8. C, 6 Jar. N. 8. 120.

Ante, § 234. n. 10.



528 RAILWAY INVESTMENTS. CH. XXXIII.

* 8. It might perhaps merit a different consideration, where the

transfer of the debentures being entered upon the books of the

company, third parties had become bona fide purchasers in faith

of the title being where it appeared to be upon the books of the

company." But it is said in the former case,^* that it is the

duty of the purchaser to ascertain whether they are tainted with

fraud or irregularity, and that the facts of the company regis-

tering the transfers and paying dividends without objection, are

no conclusive estoppel against their disputing the binding force

of the debentures until they are shown to have been ratified

by the shareholders.

9. Where the directors of a company were prohibited issuing

bills of exchange, but had power to borrow money on mortgage,

they gave bills to secure an existing debt, and executed a mort-

gage at the same time, subject to redemption upon payment of the

bill : held, upon a bill for foreclosure, that the mortgage was given

to secure the debt, and not the bills merely ;
and that upon a bill

of foreclosure the debt of the company must be treated as valid

until set aside by an independent proceeding.^^

10. And where the company mortgage lands to secure their in-

debtedness, contrary to the provisions of the powers granted them,

any other creditor, standing in the same right with the mortgagee,

may maintain a bill in equity to compel the equal distribution of

the mortgaged estate among all the creditors standing in the same

right.^^

" Fisher v. Essex Bank, 5 Gray, 373
;
Sabin v. Bank of Woodstock, 21 Vt.

862.
'8 Scott r. Colburn, 26 Beavan, 276

;
s, c. 5 Jur. N. S. 183.

" De Winton r. Mayor of Brecon, 26 Beav. 633
;

s. c. 5 Jur. N. S. 882.

*609
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•CHAPTER XXXIV.

DIVIDENDS.

SECTION I.

When Dividends are declared, and how payable.

1. Dividends should be declared onlyfrom net

earnings of the company.
2. Right ofshareholders to dividends declared

is several, but joint before declared.

8. Lien upon shares creates a lien upon divi-

dends.

4. Surety on bank note or bill may restrain

transfer ofprincipal's stock.

5. Action will not lie against company far
dividends till demand.

§ 240. 1. Dividends are only to be declared out of the actual

earnings of the company ;
and if they be declared when not earned,

and 80 virtually payable out of the capital, or, which is the same

thing, out of money borrowed, and this be done for the purpose of

increasing the price of shares or the credit of the company (and
it is difficult to conjecture any other motive, unless done under a

misapprehension of the true state of the company's finances), it is

a fraud upon the shareholders, and upon the public also, and any
one injured thereby, as we have before seen, is entitled to relief

either in equity or at law.^

2. After a dividend is declared, each party entitled has a right

in severalty to his particular proportion.^ And therefore, one

'
Ante, % 41, 211. But a court of equity will not restrain the company from

paying a dividend upon the ground merely that the directors have acted in viola-

tion of their duty to the public. Brown v. Monmouthshire Railw. & Canal, 13

Beav. 32; s. c. 4 £ng. L. & Eq. 113; Stevens r. South Devon Railw., 9 Hare

313; s. c. 12 Eng. L. & £q. 229; ante, § 211. But an action may be main-

tained by the receiver of an insolvent corporation against the stockholders to

recover the sums received by them as dividends, while the company was insolvent.

Osgood V. Laytin, 40 N. Y. (3 Keyes) 621.
* Coles V. Bank of England, 10 Ad. & Ell. 437

;
Davis r. Bank of England, 2

Bing. 393
; 8. c. 5 B. «& C. 185

;
Feistel v. King's College, Cambridge, 10 Beav.

491
; City of Ohio v. Cleve. & Toledo Railw., 6 Ohio N. S. 489

; Carpenter r. N.

Y. & N. H. Railw., 6 Abbott, Pr. 277. After a dividend is declared by the

directors of a corporation, if payment of his proportion is refused to any atock-

VOL. u. 84 • 610
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*
party cannot bring a bill on behalf of himself and other share-

holders, to enjoin the payment of a dividend already declared,

until the entire line is opened, even where this is one of the ex-

press requirements of the charter of the company.^ For in such a

proceeding the interests of those entitled to the dividend, after it

is declared, become not only several and distinct, but positively

adverse to each other, so that one cannot be said, in any proper

sense, to represent the others as to a dividend already declared.^

But as to future dividends, one shareholder may bring a bill on

behalf of himself and others standing in the same relation, to

enjoin the company from declaring future dividends, until they

have completed their whole line according to the requirements
of their charter.^ And as to dividends already declared, a bill

brought in such a form as to make all parties interested, parties

to the bill, might enable a court of equity to restrain its pay-

ment.^

3. A lien upon shares gives as an incident a lien upon the divi-

dends, and a right to receive and retain them.^

holder, he may recover it in an action of money had and received to his use

against the corporation. But the directors have a right to select a banking-
house of good credit, and constitute it their agents, and may lawfully deposit in

such banking-house money to pay the dividends, giving to each stockholder notice

of such deposit. And if the stockholder, after having received due notice,

neglect to draw his money within a reasonable time, and a loss is then incurred

by a failure of the bank, such loss will fall wholly upon the stockholder, and he

cannot call upon the company to reimburse him, but the burden of proof to

show that due notice was given lies upon the company. The question what

will constitute a sufficient notice is also ably discussed in the same case. Kingr.
Patterson & Hudson River Railw., 6 Dutcher, 82.

* Carlisle v. Southeastern Railw., 13 Beav. 295
;

s. c. 2 Hall & T. 366
;

1 Mac.

& G. 689
;
6 Railw. C. 670. So also where the company have no surplus earnings,

they may be restrained from paying a dividend already declared. Carpenter v.

N. y. & N. H. Railw., 5 Ab. Pr. 277. And the declaring of dividends will be

enjoined, after the capital has been increased by an accumulation of surplus on

the discovery of a deficit caused by the fraud of an officer of the company. Faw-

cett V. Laurie, 1 Drew. & Sm. 192; s. c. 8 W. R. 699. But a corporation,

after having declared a dividend and paid it to the other stockholders, cannot

defend against a suit to recover the same by one stockholder, on the ground that

the dividend has not been earned, and that its payment would withdraw a part of

the capital of the company. Stoddard v. Shetucket Foundry Co. 34 Conn. 542.
*
Hague V. Dandeson, 2 Exch. 741. A dividend upon stock paid after the

death of the shareholder is not apportionable between tenant for life and remain-

der-man. Plumbe V. Neild, 6 Jur. N. S. 529. See Wright v. Tuckett, 1 Johns.

& H. 266. Dividends declared on the shares of a testator after his death, but

*611
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*4. And it has been held, that a surety of a shareholder may
require the company to apply dividends due the principal, upon the

debt, or prohibit the transfer of the stock where they hold a liea

upon it, under penalty of his discharge ; but without this require-

ment the corporation might allow the transfer to be made, without

losing any right against the surety.*

5. It seems to be settled as a general rule, that an action will

not lie against the company for dividends declared, until demanded,
nor will interest accrue, or the statute of limitations begin to

run.^

in respect of the profits made by the company in his lifetime, form part of the

income, not of the corpus of his estate. Bates v. McKinley, 31 Beav. 280; 8. c.

8 Jur. N. S. 299. And see, as to the apportionability of dividends under the Eng-
lish practice. Maxwell »ii re, 1 H. & M. 610; s. c. 9 Jur. N. S. 350; Scholefield

r. Redfern, 2 Drew. & Sm. 173
;

8. c. 9 Jur. N. S. 485. See also Granger r.

Bassptt, 98 Mass. 462.
• Perrin r. Fireman's Ins. Co., 22 Ala. 675.
• State c. Baltimore & Ohio Railw., 6 Gill, 363; Ohio City r. Cleveland &

Toledo Railw., 6 Ohio N. S. 489 ; Phila., Wilmington, & Bait. Railw. v. Cowell, 28

Penn. St. 329. An interesting case was recently decided in Pennsylvania, in-

volving the rights of holders of scrip certificates issued in payment of stock

dividends. The Lehigh Coal and Navigation Company, which was restricted

to six per cent dividends out of profits to its stockholders, on the basis of an

increased business and the enhanced value of its works and property, in accord-

ance with a resolution of the stockholders, issued scrip certificates from time to

time, entitling the holder to additional shares of stock, distributing them ratably

among share and scripholders, in proportion to the amount held at the date of

issue. The resolution, embodied in the scrip, provided that the scrip should not

be entitled to any dividend until the funded debt of the company should be paid

off, or adequate provision made for its discharge when due and payment de-

manded, nor until conversion of such scrip into stock. After conversion, cer-

tain of the scripholders claiming the back dividends which had been declared

on the stock from the date of issue to the conversion of the scrip, it was held

that the rights of the scripholders were to be measured by the contract under

which it was issued, of which the scrip alone was the evidence; that this con-

tract was but an engagement that the scripholders might become shareholders

after payment of or provision made for the funded debt of the company ;
and

that the scripholders were not entitled to dividends upon the scrip, nor upon
the stock into which such scrip had been converted, except such as had been

declared subsequent to the conversion. Brown v. Lehigh Coal & Nav. Co., 49

Penn. St. 270.
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SECTION II.

Party entitled to Dividends where Stock has been fraudulently

transferred.

company's books may hold, as against

company.
n. 1. Review of English decisions.

4. Transfer agent not authorized to bind com-

pany by representation.

1. Fraudulent transferee not entitled to divi-

dends, but subsequent bona fide pur-

chaser may be.

2. But the bon& fide oioner may so conduct

as toforfeit his claim.

3. One who buys stock in faith of the title on

§ 241. 1. The party who has obtained a fraudulent transfer of

stock into his own name, upon the books of the company, is never

entitled to the dividends, and if the fraud is ascertained before the

dividends are paid, the payment to such party may lawfully be

resisted. But it often happens that the dividends are paid to such

party before the fraud is discovered, or the shares may have been

transferred to some innocent purchaser, in faith of the title of such

fraudulent party appearing upon the books of the company. In

such case, where there was no fault upon the part of the original

owner, or where the transfer is made by a forged power of attor-

ney, both the original owner and the innocent purchaser will be

entitled, as against the company, to demand the dividends or their

equivalent. The first, because he is still the owner of the shares,

not being in any just sense bound by the transfer which the com-

pany have allowed upon their books without his concurrence ;
and

the latter, because he has been induced to pay his money for stock

which the company allowed to stand upon their books, in the name

of the vendor. These joint-stock companies are bound to look into

the title of any one who claims to have stock transferred into his

name on the books of the company.^

> Davis V. The Bank of England, 2 BIng. 393. Best, Ch. J., says,
" It is the

duty of the bank to prevent the entry of a transfer until they are satisfied that

the person who claims to be allowed to make it is duly authorized to do so.

They may take reasonable time to make inquiries and require proof that the

signature to a power of attorney is the writing of the person whose signature it

purports to be. It is the bank, therefore, and not the stockholder who is to suf-

fer, if, for want of inquiring (and it does not appear that any inquiry was made

in this case), they are imposed upon, and allow a transfer to be entered in their

books, made without a proper authority.
" We cannot do justice to this plaintiff unless we hold that the stocks are still

hifi. If we say that they have been transferred, and that he must take a verdict

*613



§ 241. WHERE STOCK FRAUDULENTLY TRANSFERRED. 538

* 2. In the case just cited, the former owner of the stock learned

of the fraudulent transfer some months before he * informed the

for compensation for the loss of them (as these transactions occurred four years

ago), the highest sum that we can give upon this verdict will fall very short of

what it will cost the plaintiff to replace his capital, and he must besides lose all

the dividends that have become due since the trial, which took place nearly two

years ago. In every case that can occur, the stockholder (if he is to proceed
for compensation) must run the risk of having his capital and income diminished

by a rise in the funds between the verdict and judgment, and if that judgment
be delayed, as will frequently happen by the occurrence of any legal difficulty,

he will lose the dividends that would have become due to him during that time.

This case shows that time may be several years. It may be said he may pre-

vent this by replacing the stock, but it may frequently happen that he is not in

a condition to do this. Another consequence of the stocks being considered as

transferred will be most alarming to those who live at a distance from London,

and receive their dividends by attorney ; namely, that their claim to compensa-
tion in case their stocks could be transferred without their authority may be

barred by the statute of limitations. What has lately occurred has shown us

that the forging of powers of attorney to transfer stock may be concealed for more

than six years, and the cases of Battley v. Faulkner, 3 B. & A. 288
;
Short v.

M'Carthy, id. 626, and Brown r. Howard, 4 Moore, 508, prove that the statute

of limitations begins to run from the time of the act being done that gives occa-

sion to the action, although it was not known to the party who suffers from it.

1 can find no case in which the question, whether the stock is transferred by the

act of the bank, has been raised. There is one in Bernardiston^s Reports, p. 324,

where a man of the name of Edward Harrison got South Sea stock which be-

longed to another Edward Harrison, put to his account in the books of the com-

pany, and then transferred this stock to his broker to sell, and which stock the

broker sold. A bill was filed by the executor of Edward Harrison, the owner

of the stock, against the executor of Edward Harrison, who so fraudulently pro-

cured it to be put into his name, and the Chancellor said, that the plaintiff

should have a quantity of stock equal to that transferred bought for him, or else

have a satisfaction for the stock equal to what it was worth at the time it was sold

out
; and bis lordship added, there is another and more difficult question, and

that is, how far the company may be liable to make satisfaction in case there are

not sufficient assets left by the Harrison who improperly possessed himself of

this stock.

" In this case it seems to be assumed that the stock had passed out of the

name of the owner by this transfer under a fraudulent assumption of his name,

although he never assented to such transfer ;
but whether it had so passed or

not was not considered, and I, therefore, cannot think this case any authority

against our opinion, if it were correctly reported. I think, however, that this

case is not correctly reported by Bernardiston : the same case is to be found in

2 Atkins, p. 120, in the name of Harrison r. Harrison. In this re[)ort it ap-

pears that the stock was transferred by a trustee, and if so, the question whether

a transfer unauthorized by the stockholder would alter the property in the stock

could not arise
;
the trustee having a legal authority to transfer, although he
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company, and in the mean time the offender left the country, and

this was held no bar to his claim to the dividends. * But it was

considered that in this case, if the bank had paid the dividends to

the fraudulent party, during the interval that the plaintiff withheld

this information, he could not have recovered for such dividends.

But a misprision of felony shall not have the effect to forfeit stock,

to which the plaintiff has an indisputable title. In some of the

American courts a similar doctrine is recognized.^

might be guilty of a breach of trust by exercising that authority. This circum-

stance also accounts for the doubtful manner in which Lord Hardwicke speaks
of the liability of the company to replace the stock. The question there was,

whether the South Sea Company were bound to prevent a breach of trust, and

not whether a stockholder's name can be taken from the books without his own

authority, and the company that has pennitted this act not be responsible for the

consequence of it. We are not called on to decide whether those who purchase
the stock transferred to them under the forged powers might require the bank to

confirm that purchase to them, and to pay them the dividends on such stocks,

or whether their neglect to inquire into the authenticity of the power of attorney

might not throw the loss on them that has been occasioned by the forgeries.

But to prevent, as far as we can, the alarm which an argument urged on behalf

of the bank is likely to excite, we will say, that the bank cannot refuse to pay
the dividends to subsequent purchasers of these stocks. If the bank should say

to such subsequent purchasers, the persons of whom you bought were not

legally possessed of the stocks they sold you, the answer would be, the bank,

in the books which the law requires them to keep, and for keeping which they

receive a remuneration from the public, have registered these persons as the

owners of these stocks, and the bank cannot be permitted to say that such per-
sons were not the owners. If this be not the law, who will purchase stock, or

who can be certain that the stock which he holds belongs to him ? It has ever

been an object of the legislature to give facility to the transfer of shares in the

public funds. This facility of transfer is one of the advantages belonging to

this species of property, and this advantage would be entirely destroyed if a

purchaser should be required to look to the regularity of the transfer to all the

various persons through whom such stock had passed. Indeed, from the manner

in which stock passes from man to man, from the union of stocks bought of

different persons under the same name, and the impossibility of distinguishing

what was regularly transferred from what was not, it is impossible to trace the

title of stock, as you can that of an estate. You cannot look further, nor is it

the practice even to attempt to look further than the bank-books for the title of

the person who proposes to transfer to you." See also Taylor p. Midland Railw.

Co., 28 Beav. 287
;

s. c. 6 Jur. N. S. 595
;
Sloman v. Bank of England, 14

Simons, 775
; Ashley v. Blackwell, 2 Eden, 299

;
Hare r. Ix)ndon & N. W. Railw.

Co., Johns. Eng. Ch. 722; 8. c. 8 Weekly Rep. 352; Swan, ex parte, in re

North British Australasian Company, 7 C. B. N. S. 400
;

s. c. 2 U. & C. 175
;

10 Jur. N. S. 102.

* Pollock r. The National Bank, 3 Selden, 274; Sabin v. The Bank of Wood-
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3. And if the company suffer the stock to stand upon their

books, in the name of a naked trustee, without interest, and issue

scrip in the name of such trustee, and a bona fide purchaser of the

stock of such trustee advances money for it, he will be permitted

to hold it against any lien the company may have upon it, as

against the real owner of the stock.^

4. It was recently decided in the Superior Court of the city of

New York,* that the possession by the transfer agent of a corpora-

tion of the transfer books of its stock, and his authority to allow

them to be used, do not constitute the indicia of an authority to

make representations as to the ownership of stock, so as to render

the company liable for the falsity of such representations made by
him. Nor will the mere permission given by such agent to enter

upon such books a transfer of reputed stock, there being no new

certificate given, amount to a representation by him that the person

making the transfer was the owner of any genuine stock.

SECTION III.

Guaranty of Dividends upon Railway Stock.

1. Guartmty of dividends upon stock far I 2. BmU of damages, in such case,

period ofyears. \

§ 241 a. 1. Contracts for the guaranty of dividends upon railway

stock, as a part of the contract of sale of shares in such *
stock, are

not uncommon. Questions have arisen in regard to the proper
construction of such contracts ; whether they have reference to the

quality of the stock, or merely to the product, for the particular

period.

In a late case in Pennsylvania,^ a contract of guaranty upon the

stock, 21 Vt. 353
; Lowry v. The Coni. & Farmers' Bank of Baltimore, Cir.

Ct. before Taney, Ck. J. 1848
;
Cohen c. Gwinn, 4 Md. Ch. Decis. 357. AtUe,

§§ 32,46 a.

' Stebbins v. Phoenix Fire Ins. Co., 3 Paige, 850.
*
Henning v. New York & New Haven Railw., 9 Bosw. 283.

• Struthers v. Clark, 30 Penn. St. 210. The exposition of the subject, in

the opinion of the court, is clear and satisfactory. Mr. Justice Woodward
said :

—
" Now, diridends mean proportionate shares of the profits earned by the

capital stock of a concern. When we speak of dividend-paying stock we
characterize the whole capital stock, and express its quality. There is no such
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sale of two hundred shares of railway stock, was in these words,

that " said stock should yield annually six per cent dividends, for

the space of three years from and after
"

a certain date, and it

was held, that the guaranty had reference to the quality of the

stock, and not exclusively to the product for the specified term.

2. The rule of damages for the breach of such a contract was

held to be the difference in value between the stock sold and * one

which would have produced the specified dividends for the term

named in the contract.^ But where a contract was for the delivery

thing as dividends of fractional parts of an entire stock. Certain stockholders

of a common stock cannot be entitled to dividends in exclusion of others. Divi-

dends occur to all or none.
" When these parties therefore stipulated that the capital stock of the Rut-

land and Washington Railway Company, or two hundred particular shares there-

of, should '

yield
'

(a word which implies a natural accretion from the business of

the company) a dividend annually of six per cent, they used the common lan-

guage of the day to express the value or quality of that stock, and if it proved

incapable of yielding that measure of profits there was a breach of the guaranty.

"The position and circumstances of the parties, as well as the consideration

paid, tended to confirm the conclusion to which their words conduct us.

• Struthers lived in Warren County, Pennsylvania. The contract was made

in New York. Clark is said, though I see no evidence of it on the paper-book,
to have been the president of this Vermont railway company, but it is certain

he was a large stockholder and well acquainted with it. It was a new road, and

had not yet acquired any general reputation with which Struthers could be sup-

posed to be acquainted. He was selling Pennsylvania lands to Clark. Now it

was not unreasonable that he should require a guaranty of the stock of which

he had so little knowledge, nor is it strange that, seeing a responsible man will-

ing to guarantee as a six per cent stock for three years, he should have considered

it would be capable of taking care of itself after that period. A railway stock

that would yield at that rate in the first three years of its life, would be likely to

grow better as it grew older."
' The court, upon this point, said,

"
Such, then, we infer from the circum-

stances of the parties as well as from their words, was the tenor of their agree-

ment,— a guaranty that the stock was of a quality to yield the specified dividend

for three years. But it was not a stock of such quality ;
on the contrary, it is

said to be worthless, or nearly so. Is, then, the measure of damages a matter

of doubt ? The rule in such cases is the difference between the value of the

stock transferred and such a stock as this was guarantied to be. Dyer v. Rich,

1 Metcalf, 192. How much more would such a stock have been worth to him

than that which he got ?

" The defendant imagines that he may escape by paying six per cent per
annum for three years on the shares transferred, but such was not his engage-
ment. It was likened in the argument, not inaptly, to a sale of a cow with war-

ranty that she would produce so much milk for a given time. Nobody would
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of a bond issued by a railway company, and which guarantied the

payment of the same in full, it was held the measure of damages
for the breach of the contract to deliver the bond was the value of

the bond thus guarantied by the defendant, and this, as against the

defendant, must be regarded as the amount of the bond and the

interest to the time of giving judgment.*

doubt that such a contract would be a warranty of essential and intrinsic qualities

in the cow, rather than a promise to pay the buyer the price of so much milk.

So we think here. The plaintifThad a right to demand a stock that would yield,

in the manner of stocks, the stipulated dividends, and, failing to get it, he is

entitled to damages according to the standard indicated."
» Shelton ». French, 88 Conn. 489.
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CHAPTER XXXV.

RIGHTS OP CREDITORS AND CORPORATORS.

SECTION I.

Dissolution of Railways.

1. Different modes in which railway compa-
nies may be dissolved :—

(1.) By act of the legislature.

(2.) By surrender offranchise and accept-

ance by legislature.

(3.) By forfeiture, from abuse or disuse of

franchises.

2. Shareholders not generally liable to cred-

itors.

3. Shareholders entitled to proportionate share

of net profits.

4. Liability of subscribers, when scheme is

abandoned.

5. Commonly liablefor share of expenses.

6. Party receiving shares bound by terms of
association.

7. Not being informed, that deposits not

paid, no fraud.

8. Shareholders cannot exonerate themselves

by contract with directors.

9. Corporations cannot give away effects, to

prejudice of creditors.

10. If charter is repealed, by virtue of power

resetted, courts presume it was right-

fully done.

11. How far shareholders exonerated by

transfer orforfeiture of shares.

12. Bona fide transfer with no trust in favor

of vendor, held good.

13. Shares subscribed for or purchased in

consequence of the misrepresentations of
the directors or agents of the company.

§ 242. 1. A RAILWAY corporation may be dissolved in the same

manner as other private moneyed corporations.^

(1.) By act of parliament, which alone by the English consti-

tution has inherent power to dissolve or repeal the charter of cor-

porations, although the king may create them.^ But the failure to

hold meetings and elect officers is not, within reasonable limits,

to be regarded as a dissolution of the corporation.^

(2.) By surrender to the legislature of all its corporate
* fran-

chises, and the acceptance of such surrender.* But the mere non-

' If a corporation once had a legal existence, which is alleged to have been

determined, it is necessary that the pleadings should show or set forth particu-

larly the manner in which its corporate powers ceased. Sutherland v. Lagro &
Manchester Plank-Road Company, 19 Ind. 192. *

Ante, § 204.

^
Angell & Ames on Corp. § 771, and cases cited; Smith v. Steamboat Co.,

1 How. (Miss.) 479.
*
Angell & Ames, § 772

;
2 Kent's Comm. 310, and notes

;
Missouri and Ohio

Railw. V. State, 29 Ala. 573.
•
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user, or abuse of its corporate franchises, will not amount to a

surrender. This must, in general, be effected by some distinct

and unequivocal act of the corporation, accepted hj the govern-

ment.^

(3.) By forfeiture of the corporate franchises, by disuse, or

abuse, judicially declared, upon scirefacias or quo warranto brought
for that purpose.^ This is the only mode in which a * forfeiture of

* Town r. Bank of River Raisin, 2 Doug. (Mich.) 530
;
MrMahan v. Morri-

son, 16 Ind. 172; 2 Kent's Comm. 312, and notes. A railway corporation is

not dissolved by the sale of a part, or all of its road, upon execution. State v.

Rives, 5 Iredell, 297, 309. See Commonwealth v. Tenth Mass. Turnpike

Co., 5 Cush. 609. State c. Bank of Maryland, 6 GUI & J. 205
;
De Ruyter

V. St. Peter's Ch., 3 Comst. 238; BruflTett r. Great Western Railw., 25 111.

363.
*
Angell & Ames, § 774. The Eastern Archipelago Co. r. Reginam, 2 £1. & Bl.

857 ; 8. c. 22 Eng. L. & Eq. 328, in Exchq. Ch.
;

s. c. in Q. B. 1 El. & Bl. 310
;

18 Eng. L. & Eq. 167
; Ante, § 204. A corporation cannot, except with the consent

of the lejrislature, alienate its property (as where all the stock in one railway is

subsc-ribed by another railway, which has the entire control of the first corpora-

tion), and which thus relinquishes the control and management of its affairs, so as

to divest itself of further responsibility. York & Maryland Line Railw. v.

Winans, 17 How. (U. S.) 30.

In Baltimore v. Connellsville and Southern Penn. Railw., Legal Intelligencer,

Sept. 28, 1866, the court thus define the expressions misuse or abuse of corpo-
rate franchises. "There can be no abuse or misuse without a positive act of

malfeasance. This, to furnish ground of forfeiture, must be wilful. It must be

something more than accidental negligence, excess of power, or mistake in the

mode of exercising an acknowledged power."
— " There is nothing profound or

mystical about these terms, misuse or abuse. They are not terms of art in the

law. The popular sense in which they are used every day is well known. To
abuse is compounded of ab and uior ; and in strictness it signifies to injure,

diminish in value, or wear away by improperly using."
— " Misuse is a still sim-

pler word. It signifies simply to use amiss. But I admit that these words, like

all otliers, may have different meanings when spoken with reference to difpjrent

subjects. Acta which would be an abuse of one thing, may be no abuse of an-

other. We are, therefore, to ascertain what is
' abuse or misuse ' of the corpo-

rate privileges by the company. Abuse includes misuse. We may take tliem

both together, and define them thus : Any positive act in violation of the char-

ter, and in derogation of public right, wilfully done, or caused to be done, by
those appointed to manage the general concerns of the corporation."

In People v. Albany, &c. Railw., 24 N. Y. 261, it is held that a railway cor-

poration, chartered to operate a railway between A. & B., cannot lej;ally op-
erate it between A. & C. only, C. being a way station between A. & B., and

abandon that part of the route laying between B. & C.
; and if it does so, its

charter may be vacated, or its corporate existence annulled by proper proceed-

ings, though a suit in equity, to compel maintenance and operation over the
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corporate franchises can be determined, and such question cannot

be collaterally raised in suits instituted by the corporation, as the

state may waive any forfeiture committed by the corporationJ

2. The rights of creditors against the corporation will depend

upon the charter, and the general statutes in force at the time of its

creation and dissolution.^ But there is no responsibility of the share-

holders beyond the amount of their subscriptions, in the * absence

of special liability imposed, either by the charter, or the general
laws of the state in force at the time of the incorporation.^

3. The rights of shareholders will be to a proportion of the

assets of the company, where it had already gone into operation,

and the managers and directors were guilty of no fraud, either in

whole track, cannot be maintained. And the legislature cannot declare the char-

ter of a corporation forfeited. This power belongs only to the courts. Bruffett

r. Great Western Railw., 25 111. 353.
' State V. Fourth N. H. Turnpike Co., 15 N. H. 162; Young v. Harrison, 6

Ga. 130
;
Bank v. Trimble, 6 B. Mon. 599

;
Johnson v. Bentley, 16 Ohio, 97

;

16 S. & R. 140
;
Union Branch Railw. v. E. Tenn. & Ga. R. 14 Ga. 327 : Illinois

Central Railw. v. Rucker, 14 111. 353
; People ». Bank of Pontiac, 12 Mich. 527

;

6 Johns. Ch. 366
;
19 Johns. 456. But a charter may be made dependent upon

the performance of conditions precedent, in such a form, as that non-performance
will work a forfeiture. Parmelee v. Oswego & S. Railw., 7 Barb. 599. See

also R. M. Charlton, 250
;
Wilmans v. Bank of Illinois, 1 Gilm. 667

;
Enfield

Toll-bridge Co. v. Conn. River Railw., 7 Conn. 28; 23 Wendell, 222; 11 Ala.

472
;
Brookville & G. Turnpike Co. v. McCarty, 8 Ind. 392. Ante, § 18.

After the forfeiture judicially determined, the company can do no act, unless

its power and capacity for that purpose are continued by statute. Saltraarsh v.

Planters' and Merchants' Bank of Mobile, 17 Alabama, 761. See also Attorney-

General V. Petersburg & Roanoke Railw., 6 Iredell, 456, where the state is held

bound by an implied waiver of forfeiture of corporate charters. But see People
V. Bank of Pontiac, 12 Michigan, 412.

In a very late case in New York, it is held that if there is any defect in the

proceedings for the organization of a corporation, or any abuse of its powers or

of the statute authorizing the formation of corporations under general or special

laws, the question is one of law, and it is for the state alone to take steps to dis-

solve such corporation, or forbid the exercise by it of corporate rights and fi-an-

chises. The courts of equity will not take cognizance of such questions in re-

gard to corporations. Doyle v. Peerless Petroleum Co., 44 Barb. 239. The

same doctrine is maintained in Sturges v. Knapp, 31 Vt. 1.

8 See Blake v. Concord & Portsmouth Railw., 39 N. H. 435. It is here held

under a statute provision, that suits may be brought by or against a corporation

within three years after its dissolution, that no repeal of the .charter of a cor-

poration can take away or impair the remedy of a creditor against it for pre-

viously incurred liability, or affect a pending suit against it.

»
Post, § 244. And see Hoffman v. Van Nostrand, 42 Barb. 174.
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the management or closing up of the concerns of the company.
But where a scheme is set on foot, and a prospectus issued, stating

that all money deposited will be laid out at interest, and after some

subscriptions had been paid to the directors, who had the manage-
ment of the concern, but before any money was laid out the direct-

ors resolved to abandon the concern, it was held, that each subscriber

might recover the whole sum paid in by him, of the directors, in

an action for money had and received, without the deduction of

any part towards the expense of the conccrn.^^

4. And where the company goes into operation without the

subscription of the full number of shares limited in the charter,

it is an irregularity, and may become a fraud in those who con-

sent, but it will not render those shareholders liable upon the con-

tracts of the directors, who do not assent to the company thus going
into operation .^^ So, too, where the party is induced * to pay his

"* Nockels V. Crosby, 3 B. & Cresswell, 814
;
Walatab v. Spottiswoode, 16

M. & W. 501
;

8. c, 4 Railw. C. 321. In this case the prospectus promised to

issue scrip, on demand, for the full sum deposited, but that was refused, and the

party was held entitled to recover the full sum deposited. Ashpitel v. Sercombe,

6 Exch. 147
; Chaplin v. Clarke, 4 Exch. 403.

" Pitchford v. Davis, 5 M. & W. 2
;
Fox v. Clifton, 6 Bing. 776

;
Bourne v.

Freeth, 9 B. & Cress. 632.

In a case in Georgia, Sisson v. Matthews, 20 Ga. 848, s. c. 17 Ga. 544,

it was attempted to charge the members of a manufacturing corporation, in

equity, upon the ground that the defendants were originally carrying on the

same business, as a copartnership, and obtained the act of incorporation, and

transferred the business and responsibility to the corporation, with a view un-

justly and fraudulently to exonerate themselves, save their former losses, and

thereby impose a corresponding loss upon the creditors of the corporation, who

gave credit to it, subsequent to its incorporation, upon the ground that, in the

petition to the legislature for the act of incorporation, the defendants represented

the foundry of the copartnership as being in actual operation at the time of vhe

petition being preferred, when in fact it required $2,000 to be raised upon the

credit of the corporation to put it in operation, which they subsequently had to

refund ; and also that the corporation, after the act, paid $4,000 of the debts of

the fonner company, thus reducing their available means $6,000 below what was

represented in the petition to the legislature, upon which the plaintiffs relied, as

truth, and were thereby induced to give credit to the corporation, and which

they now sought to enforce, to the extent of the $6,000, against the defendants.

The court held that there was no such sequence between the representation to

the legislature and the credit given to the corporation as to form tlie basis of

obtaining a false credit; the act of incorporation not having annexed any con-

ditions to the charter, it was not competent to qualify the liability of the corpont-

tors by going behind the act of incorporation.
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money and execute the subscribers' deed, under a false represen-

tation by the defendants, the managing directors, and the scheme

is finally abandoned, the plaintiff is entitled to recover his whole

money, as upon a failure of consideration. ^2

6. But where the amount of the capital to be raised is stated in

the prospectus as not exceeding X 700,000, and the sum actually

subscribed is less, the subscribers are not excused from paying
their proportion of the expenses on that account.^^ And the man-

aging committee, who subscribe for shares and pay deposits in order

to comply with the standing orders of the House of Commons, will

not be allowed to treat this as a loan to the company, as this would

be an express fraud upon parliament, but they are liable the same

as other subscribers.^* But where no fraud is shown to induce

the plaintiff to sign the parliamentary contract, and subscribers'

agreement, he cannot recover his deposit as money had and re-

ceived, or any portion of it, although the scheme had proved abor-

tive, the contract subscribed giving
* the managers power to expend

the money in carrying forward the undertaking in the mode they

did, and they having expended it in that manner.^^

6. And the party having made his application for shares in such

an undertaking, and paid his deposit and received scrip certifi-

cates in the usual form, stating that the parliamentary contract

and subscribers' agreement had been subscribed by the person to

whom the certificate was issued, is bound by such contract and

agreement, the same as if he had subscribed them.^^.

The court seemed to concede in the opinion, that if the defendants had induced

the credit, by a substantial misrepresentation, in regard to the funds or liabilities

of the corporation, made directly to the plaintiffs for that purpose, and with that

intent, they might be made liable, in this form, to indemnify the plaintiffs against

the loss which they sustained by such false representation.
'« Wontner v. Shairp, 4 C. B. 404; Jarrett v. Kennedy, 6 C. B. 319. And a

shareholder who is liable to contribute to the expenses of a collapsed company,
and who is also a creditor of the concern, cannot set off his debt against the call

upon his sliares, but must first pay calls, and then share with other creditors in

the avails. GrisseU's case, 12 Jur. N. S. 720.

" Watts V. Salter, 10 C. B. 477. See ante, § 2 and notes.

" Clements v. Bowes, 1 Drew. 184
;
21 Eng. L. & Eq. 471

;
s. c. 8 Eng. L.

& Eq. 238; UpfilPs case, 14 Jur. 843; s. c. 1 Eng. L. & Eq. 13.

" Garwood v. Ede, 1 Exch, 264
;
Atkinson v. Pocock, id. 796

;
Jones v. Har-

rison, 2 id. 62
; Willey v. Parratt, 3 id. 211.

»e Clements v. Todd, 1 Exch. 268
;
Carrick's case, 1 Sim. N. S. 505

;
s. c. 5 Eng.

L. & Eq. 114. But he is not a contributory for expenses, unless he authorizes
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7. And it was held, that the fact that the plaintiff is not informed

that deposits had not been paid upon all shares allotted, at the time

the plaintiff subscribed for shares, is no such fraud as will exonerate

him from his obligation.
^^

8. By the deed of settlement of a joint-stock company no shares

could be transferred without the consent of the directors r the

company being unprosperous, and getting into serious disputes,

the shareholders agreed to pay a sum to the directors, in full dis-

charge of their liabilities, which was accepted, and transfers made

accordingly, and the shareholders retired. The company being
ordered to be wound up, it was held that the retiring shareholders

were still liable as contributories.^^

9. An insolvent corporation cannot give away its effects, to the

prejudice of its creditors ;
and any arrangement between the com-

pany and the shareholders, to enable them to escape from their

just liabilities to the company, to the prejudice of their creditors,

will be void, both in equity and at law.^* But this will not pre-

clude the company from allowing legal or equitable set-offs, upon
debts due them.^^

10. Where the legislature, either in granting a charter to a com-

pany, or by the general laws of the state, have a right
* reserved

to repeal the charter, and the right is accordingly exercised, courts

"will prima facte presume in favor of the regularity of the act.^^

11. Shareholders cannot exonerate themselves from their stat-

utory liability, either for the debts of the company or expenses
incurred by a transfer of their shares to irresponsible persons.^
But a bona fide forfeiture of shares, whether confirmed by the com-

pany or not, if acquiesced in by the share-owner and the company,

them. lb. Sunken Vessels Recovery Company in re. Wood's case, 3 De 6; &
J. 85 ;

8. 0. 5 Jur. N. S. 1377
;
New B. & Canada Kailw. & Land Co. r. Mug-

geridge, 4 H. & N. 580; 8. c. 5 Jur. N. S. 1131.

'» Vane r. Cobhold, 1 Exch. 793.
"

Bennett, ex parte, 18 Beav. 339; 8. c. 5 De G., M. & O. 284; 27 Eng. L.

& E(i. 272. •» Goodwin ». McGehee, 15 Alabama, 232.

*" State r. Curran, 7 Eng. (Ark.) 321. But to make the surrender ofa corporate

charter effectual, it is necessary that it be accepted by the government, and that

this appear of record. Norris r. Smithville, 1 Swan (Tenn.), 164. The repeal of

a charter vests the public work in the state, to be managed by them, or regranted,

at their election. Erie & Northeast Railway r. Casey, 26 Penn. St. 287.

*' Lund, ex parte, in re Mexican & S. Am. Co., 27 Beav. 465
;

8. c. 6 Jur.N.

S. 400.
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will release such owner from all responsibility thereafter accruing.^^

But even when the company declare a forfeiture of shares it will

not have the effect to exonerate the holder, if done without any

legal warrant for the act.^

12. But where the transfer is made for the purpose of enabling
the transferee to become a director, or for any other bona fide pur-

pose, and not merely to evade the statutory responsibility, it will

be regarded as valid and not impeachable in equity.^ And even

when sold at a nominal price, and because the vendor anticipated

a disastrous result in the affairs of the company, if bona fide^

and no trust exists in behalf of the vendor, it will be regarded as

valid.25

13. Where one is induced to take shares from the company, in

consequence of the misrepresentations of the directors and agents
of the company, the membership is not in general regarded as

binding upon the purchaser.^ But where a party is thereby in-

duced to purchase shares of third parties, his membership is

valid.26 So, also, if the first purchaser had conveyed the * shares to

a bona fide purchaser.^ But where one is induced to buy shares

of the company by the fraudulent representation of a stranger, the

membership is valid.^

SECTION II.

Levy upon Property of Company.

1. Where charter creates lien, it is paramount I 2. Road, or tolls, not subject to levy of execu-

te all others.
\

tion.

§ 243. 1. Where the statute of the ^tate provided that the state

shall subscribe for half the stock in all incorporated railway and

turnpike companies, and have a lien upon the property of the com-

pany to the extent of the money advanced by the state, as a cor-

*• Home Life Ass. Co. in re, ex parte Wollaston, 4 De G. & J. 437
;

8. c. 5

Jur. N. S. 853.
"

Barton, ex parte, 5 Jur. N. S. 420; 8. c. 4 Drew. 435.
•* London & Comity Assurance Co. in re, ex parte, Jessup, 2 De G. & J. 638

;

8. c. 6 Jur. N. S. 1
; Bigge, ex parte, 5 Jur. N. S. 7.

** De Pass, ex parte, 5 Jur. N. S. 1191.
*

Liverpool Borough Bank in re, 26 Beavan, 268.

" Worth, ex parte, 4 Drew., 529
;

s. 0. 5 Jur. N. S. 504.
"

Ayres, ex parte, 25 Beavan, 513.
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porator, to secure the payment of the other half of the stock by
individual subscribers, it was held that the property of such corpo-
ration was not liable on fi. fa. for its debts till the lien of the state

was extinguished by the payment of the stock.^

2. It has been held that creditors cannot levy their executions

upon a turnpike road ,2 and the same rule will necessarily apply to

railways. And it has been determined that a judgment lien, which

attaches only to estates in land, does not bind tolls collected after

the rendition of the judgment.^

SECTION III.

Execution against Shareholders.

1. Mode 0/obtaining execution under English

statute.

2. Remedy, in this country, by distinct action,

more commonly.

8. May jrroceed in equity.

4. Payments in land vcdid.

How stockholders may transfer personal

liability.

Corporation cannot protect their property

from the levy of an execution for the

protection of a mortgagee, who himself

does not appear.

§ 244. 1. By the thirty-sixth section of the English Companies'
Clauses Consolidation Act of 1845, it is provided, that if execu-

tion shall have issued against the company and proved unproduc-

tive, it may issue against any shareholder to the extent of his

shares remaining unpaid. This execution not to issue except upon
the order of the court. It is a general rule that where a party out

of the record is made subject to execution, the proper mode of pro-

cedure is by scire facias.^ It seems that something more must be

' State r. Lagrange & Memphis Railway, 4 Humph. 488.
' Ammant v. The New Alexandria and Pittsburg Turnpike, 13 Serg. & R.

210. Other real estate of the company may be levied upon, but if it be joined
in one levy with the road, the whole levy is void. But in a subsequent case it

was held, that the toll-house of a turnpike company was so far an integral part

of the franchise and a necessary incident, that it was not liable to the levy of an

execution by the creditors of the company. Susquehanna Canal Co. r. Bonham»
9 Watta & Serg. 27.

' Leedom r. Plymouth Railway, 6 Watts & Serg. 266; 8. C. 2 American

Railw. C. 232.
' Cross V. Law, 6 M. & W. 217

;
Ransford 0. Bosanquet, 12 Ad. & Ellis, 813.

This is a decision, in the Exchequer Chamber, where the award of execution in

the King's Bench is reversed, on the ground that it should be by scirefacias, but

not upon suggestion, or motion, merely. A similar decision is made, ten years
VOL. n. 85 • 627
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shown than the mere return of nulla hona^ as to the company.
Bona fide and substantial efforts must be first used to obtain pay-

ment of the company .2

The scire facias must state that the party is a shareholder, and

the amount unpaid, and that execution has issued against the

company, and been found unavailing, all which is traversable.^

later, in 1850, in Hitchins r. The Kilkenny & G. S. «fe W. Railway, 10 Com. B.

160; 1 Eng. L. & Eq. 357. The court will not grant a scire facias against a

party, as a shareholder in a company, upon a judgment obtained against the

company, unless the affidavits show reasonable grounds for believing that

the party sought to be charged is a shareholder. Edwards v. Kilkenny, &c.

Railway, 14 C. B. N. S. 526; Mather p. National Assurance Association, in re

Clark, id. 676. And the fact that one has applied for and received an allotment

of shares, and paid a deposit thereon, is not enough. Edwards v. Kilkenny, &c.

Railw., supra.
«
Eardley v. Law, 12 Ad. & El. 802

;
Hitchins t\ Kilkenny and G. S. and W.

Railway, supra: a. c. 15 C. B. 459; 29 Eng. L. & Eq. 341. But where the

debtor could not find sufficient property of the company to satisfy his whole exe-

cution, he was held entitled to have execution in the first instance against a

shareholder. Ilfracombe Railw. r. Lord Potimore, Law Rep., 3 C. P. 288.
' Devereux v. Kilkenny, &c. Railw., 5 Exch. 834

;
s. c. 1 Eng. L. & Eq. 481.

In this case, while the court hold that scire facias is the appropriate remedy to

obtain execution against a shareholder, Pollock, C. B., protests that, in his opin-

ion, a less formal mode, as by suggestion or motion, is equally competent. In

Iowa, where an execution against a corporation had been returned " no property

found," and thereupon the plaintiff served a notice upon the company in its cor-

porate name, to show cause why the individual property of the members of the

corporation should not be made liable
;
and at the next term of the court a de-

fault was taken against the corporation, and the court heard the cause, and found

that the judgment against the corporation was recovered
;
that an execution had

been issued, and returned " no property found
"

;
that the corporation was organ-

ized in 1851, under the incorporation act of 1847 ;
that each share in the company

was fifly dollars
;
that the debt on which the judgment was recovered was con-

tracted after the company was duly organized, and after the subscription of

stock, and that there was no corporate property to satisfy the judgment ;
and

where the court further found the truth of the contents of a schedule which set

forth the names of the stockholders, the number of shares subscribed by each,

the amount of each subscription, the amount called in, the amount unpaid,

and the whole amount of unpaid stock due from each stockholder; and ren-

dered a judgment, that the individual property of the members of the company,
to the amount of stock subscribed by each, and not yet paid, be subjected to

said judgment, and that execution issue, to be levied on the private property

of the members, to the amount of stock subscribed by each, and not yet paid,

as found by the court; it was held that the court could not proceed, at that

stage of the case, and in that manner, to adjudge who were the stockhold-

ers, and in what amount each was liable. Donworth r. Colbaugh, 5 Clarke

(Iowa), 300.
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* It is sometimes said to be discretionary with the court whether to

issue execution against a shareholder, even where it is shown that

a former one against the company has proved unavailing. But

this can only import that the court have a discretion to determine

when the party claiming the execution brings himself within the

spirit of the statute.*

In the case of the Kilkenny & Great Southern and Western Rail-

way Co. in Ireland, which had an office in London, tlie court of

exchequer granted scire facias against a director, upon proof of his

declaration at a meeting of the body that they had no funds to meet

their obligations, in consequence of the shareholders not paying

calls, although perfectly able to do so.^ If in this way a share-

holder should be compelled to pay more than is due from him he

is to be reimbursed by the company.^
It is no defence to the scire facias against the shareholder * that

he was requested by the plaintiff to become a transferee of shares

in the company as the nominee of others and not on his own be-

half; and that on the representation of the plaintiff that by so doing
he would incur no responsibility whatever in regard to such shares,

the defendant was indnced to become such transferee for the pur-

pose aforesaid and no other
;
and that the defendant never had

any interest in the shares or in the company, except for those pur-

poses, and never derived any profit therefrom, and that the com-

pany never commenced their work, and the scheme was now wholly
abandoned. And further, that plaintiff was privy and stood by
and consented to all the above facts and occurrences, and suffered,

permitted, and induced the defendant to become the transferee of

shares upon the representations and expectations thereby created,

as above detailed, and is now unjustly and fraudulently seeking to

charge the defendant and make him responsible and liable as a

shareholder of the company, in violation of his representations and

assurances thus before given.®

The court here seem to go upon the ground that the defence

offered did not show a fraudulent purpose on the part of the plain-

tiff, but only the expression of an honest opinion. The time at

which persons must be shareholders in order to become liable

* 1 Bennett's Shelford, 224
; Hod|;e8 on Railways, 92.

* Devereux r. Kilkenny, &c. Railway, 5 Exch. 834
;

s. c. 1 Eng. L. & Eq.
481 ; Walford, 236.

* Bill V. Richards, 2 Hurls. & N. 311.
•
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for the debts of the company is the date of the return of nulla

bona?

And by the English statutes, if the inspection of the register of

shareholders is withheld from any creditor, he may file an affidavit

stating that fact and the best knowledge he can obtain of who are

the shareholders, and this unanswered will be sufficient to entitle

him to execution against the persons named as shareholders in the

affidavit.^ Or he may proceed by mandamus to compel the pro-

duction of the register.^ And it will not deprive the party of his

remedy against the shareholders that he first issued an elegit

against the lands of the company, which *
proved unproductive,^ or

that there are funds belonging to the company in the hands of the

official manager of the company under the winding-up acts-^**

And in reply to the %cire facias the shareholder may show that

the judgment was collusive or void, as against the company, or

that it grew out of the employment of counsel in a matter ultra

vires as to the corporation.
^^

2. In this country, by statute often, the shareholders are made

liable for the debts of the corporation, in default of payment by

it, after judgment recovered. Under these statutes, a distinct

action is to be brought against the company. But the shareholders

are generally regarded as so far privy to the judgment against

the company as to be concluded by it.^ And in * such action the

' Nixon V. Brownlow, 3 H. &. N. 686. As to the mode of procedure in such

cases, under the English statutes, see Ilfracombe Railw. v. Devon & Somerset

Railw., Law Rep. 2 C. P. 15; Kernaghan v. Dublin T. C. Railw., L. R. 3

Q. B. 47.

* Rastwick ». Derbyshire, Staf., & Worcestershire Railway, 9 Exch. 149;

8. c. 24 Eng. L. & Eq. 405.
'
Reg. V. Derbyshire, Staffordshire, & Worcestershire J. Railway, 3 El. &

Bl. 784; 8. c. 26 Eng. L. & Eq. 101.

>"
McKenyon v. Shannon Railw. Co., 4 El. & Bl. 119.

" Sbedden v. Patrick, 1 McQueen's H. L. Cas. 535
;
Edwards v. Railway, 2

Com. Bench N. S. 397. See Scott ». Uxbridge & R. RaUw., Law Rep. 1 C. P.

696 ;
8. c. 12 Jur. N. S. 602.

" Came ». Brigham, 39 Maine, 35
;
Donworth v. Colbaugfa, 5 Clarke, 300

;

Cummings v. Maxwell, 45 Maine, 190; Milliken v. Whitehouse, 49 Maine, 507
;

New England Bank v. Stockholders of N. S. F., 6 R. Island, 154. But it has

been held under such statutes, that the shareholders are, in general, liable only
for the debts of the corporation, contracted while they were such. Chesley v.

Pierce, 32 N. H. 388 ; Moss r. Oakley, 2 Hill, 265
;
Moss v. McCullough, 5

Hill, 131. And in Shaler & Hall Quarry Co. v. Bliss, 27 N. Y. 297, it was held

that the statute liability of a trustee of a manufacturing company, who was in

*
630, 631
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organization of the company is sufficiently shown by proof of

the charter, and the transaction of the proper business under it,

for which it was created.^

office when default was made in publishing the required annual report, is limited

to debts incurred while he remains such trustee, and does not include a debt

contracted after he ceased to hold that office, though while the default continued.

But see Curtis v. Harlow, 12 Met. 3; Southmayd v. Russ, 3 Conn. 52; 5 Conn.

28 ;
10 Conn. 409, where it seems to be considered that the suit may be main-

tained against all who are shareholders, at the time the suit is brought. And

though others may have a lien upon, or equitably own stock in a corporation,

the legal liability for debts of the corporation rests upon him in whose name the

stock is registered, Richardson r. Abendroth, 43 Barb. 162. See Fuld v. Cooke,
16 La. Ann. 153. In Conant p. Van Schaick, 24 Barb. 87, and three other cases,

decided upon the same argument, it was held, that where the statute made the

corporators liable for the debts of the company of a certain description, but

required the creditor first to pursue his claim to judgment against the company,
it entered into the essence of every credit given to the company, and was a part

of the contract by which the debt was incurred, that the corporators should be

held liable, as general partners.

And where the statute in such case provided, that the amount of the recovery

against the corporator should be the amount of the execution, issued upon the

judgment recovered against the company, it was held incumbent upon the cred-

itor to show, independent of the judgment, that his claim was of the class for

which the statute gave a remedy against the company, and that the amount due

on the execution was the rule of damages. lb.

The statute in this case provided, that the " stockholders shall be jointly and

severally liable for all debts due or owing to any of its laborers and servants, for

services performed for such corporation." It was held, that an action lay in

favor of all persons employed in the service of the company, whether as

engineers, master mechanics, or conductors, who do not come under the dis-

tinctive appellation of officers or agents of the company ;
and a servant who

employed and paid men to work with him, might recover the same, as if he had

performed the service himself. lb. The court profess to decide the case upon
the authority of Corning r. McCullough, 1 Comst 47. And in Richardson r.

Abendroth, 43 Barb. 162, it was held that the servant of a manufacturing cor-

poration, in performing the duties incident to his office, is a servant of the com-

pany, within the meaning and intent of the statute. See also 7 Barb. 279. But

in a later case in New York, Strong p. Wheaton, 38 Barb. 616, it was decided

that the stockholders are not bound by the acts or declarations of the foreman of

the company, he not being in any respect their agent, and that a judgment
recovere<l against the corporation by an employee is not even prima facie evi-

dence of the amount due from the company, in a subsequent action against s

stockholder. The plaintiff must in such action prove the existence of the cor-

poration, the fact that defendant is a stockholder, the recovery of jiidginent

against the company, the issuing of execution and the return of the same unsatis-

fied to some extent, and the performance of the service for which he seeks to

charge the defendant. And it is here held, that notwithstanding the statute

allowing all or any party to be sued in the same action who are liable on the
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*
3. Where the statute makes the stockholders liable jointly and

severally to the amount of their stock, for the debts of the company,
and provides that where any creditor's debt has been refused pay-

ment, on proper presentment, he might sue any one or more of the

stockholders, it was held that a creditor might, under the New
York Revised Statutes, file his bill in equity against the company
and such stockholders as were known to him, to charge them with

the payment of the debt, and might pray a discovery of the names

and residences and amount of stock of the other shareholders, with

a view to charge them also.^

"same obligation," that an action cannot be maintained against two stockholders

without joining all, upon the ground that the word obligation only extends to

written contracts and will not embrace actions for work and labor. A consulting

engineer is not a ' ' laborer " within the meaning of the statute making stock-

holders liable for debts due from the company to their " laborers and operatives."

Smithson v. Brown, 38 Barb. 390. It must appear that the claim is for the

services of a laborer or servant of the company, and a contractor does not come

within the meaning of the statutes. Boutwell p. Townsend, 37 Barb. 205. The

personal liability of the stockholders of an insolvent corporation is several, not

joint, and the admissions of one defendant are not admissible against another.

Simmons v. Sisson, 26 N. Y. 264. And qualifications of this remedy against the

shareholders are held not to impair the obligation of the contract. Smith v. Fur-

man, 25 N. Y. 214. In Donworth v. Colbaugh, 5 Clarke, 300, it was held that the

repeal of a general incorporation law, neither destroys the existence of corpora-

tions organized under such law, nor changes the liability of stockholders in such

corporations, incurred under the provisions of such law. But in Hawthorne v.

Calef, 2 Wallace (U. S.), 10, it was held that a state statute, repealing a former

statute, which made the stock of stockholders or an incorporated company liable

to the corporate debts, is as respects creditors of the company at the time of such

repeal, a law impairing the obligation of contracts, and void.

It was held in Louisiana, that where a majority of the stockholders of a Com-

pany have the right to order the winding-up and liquidation of the affairs of the

company, and a majority of them sign an obligation to pay their proportion of

the outstanding corporate debts, they cannot be released from their obligation on

the ground that it was not binding on any stockholders until all had signed.

Green r. Relf, 14 La. Ann. 828.
"

Bogardus ». Rosendale Man. Co. & others, 3 Selden, 147. See also Mor-

gan V. N. Y. &. Albany Railway, 10 Paige, 290. And see Cleveland v. Marine

Bank, 17 Wisconsin, 545. But in New York, after the appointment of a receiver

to take charge of the effects of an insolvent railway corporation, under the

general railway act of New York, all remedies against the corporation being

expressly suspended, this extends, by implication, to actions against the stock-

holders to enforce the debts of the company. Rankine r. Elliott, 16 N. Y.

877. And in Cummings r. Maxwell, 45 Maine, 190, it was held that the rem-

edy which creditors of a corporation have against the individual members for

632
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•
4. In Pennsylvania," under a statute making the shareholders

liable to the creditors to the amount of their unpaid subscriptions,

corporate debts exists by statute only ;
and the legislature may change or

restrict it upon pre-existing as well as upon subsequent contracts. And in

New Hampshire, since the passage of chapter 1962, pamphlet laws, no action

at law can be maintained against any individual stockholder in a railway

corporation, for a debt of the corporation, even though demand has been

legally made upon such corporation, and proper notice given to such individual

stockholder. And where there were other stockholders at the time the debt was

contracted, a bill in chancery cannot be maintained against such individual stock-

holder alone for a debt of the corporation, but those against whom such stock-

holder would have a remedy over for contribution must be made parties with him.

Hadley v. Russell, 40 New Hampshire, 109. But in Rhode Island it was held,

under statutory provisions making the stockholders liable for unsatisfied corpo-
rate debts as copartners, that payment of the whole debt might in the first in-

stance be exacted at law from any living stockholder, or in equity from the estate

of any deceased, and that the person or estate thus paying the debt should be

left to his remedy over by himself; but living stockholders, and the representa-

tives of those deceased liable to the debt, must be made parties defendant to the

bill seelcing such remedy against the estate of a deceased stockholder ; and if

his real assets are sought to be charged, his heirs-at-law must also be made par-

ties, in case of intestacy, and his devisees if there be a will
;
and the same

creditor cannot enforce in the same bill against the estates of deceased stock-

holders different debts, for which all the estates pursued are not liable, but he

may in the same bill seek relief out of the estates of two or more stockholders,

all of them being liable to his debt. New England Commercial Bank o. Stock-

holders of N. S. F., 6 Rhode Island, 154.

And under the New York statutes, one stockholder of a corporation cannot

maintain an action against his fellow-stockholders to enforce a personal liability

for a debt of the company. Richardson r. Abendroth, 43 Barb. 162. The con-

struction of the statute of Maine on this point is discussed in Ingalls v. Cole, 47

Maine, 530 ; Coflin v. Rich, 45 Maine, 507. And the statutes of one state,

making personal liability for corporate debts a penalty for breaches of tlie duties

imposed upon the officers of corporations, cannot be enforced in another state.

Derrickson r. Smith, 3 Dutcher, 166. The stockholders of a corporation formed

in New Jersey, under the laws of New York, are considered in the former state

to be individually responsible for corporate debts as partners. Hill v. Beach, 1

Beasley, 31. In Mathews t>. Albert, 24 Md. 527, where the statute made the

stockholders in corporations severally liable to the creditors, to an amount equal
to their stock, for all debts incurred by the company before the capital was paid

" See Patterson r. Wyomissing Manufacturing Co., 40 Penn. St. 117
; Megar-

gee V. Wakefield Manufacturing Company, 48 Penn. St. 442 ; Gunkle's Appeal,
48 Penn. St. 13

; Patterson r. Arnold, 45 Penn. St. 410
; Hoard r. Wilcox, 47

Penn. St. 51. The individual members cannot set up their own faults or mis-

takes of organization as a defence against creditors. McHose v. Wheeler, 45

Penn. St. 32. See Allibone c. Hager, 46 id. 48.
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it was held that payment in lands conveyed to the company, which

were necessary, and authorized for the enjoyment of its franchises,

would discharge the liability, and that they would not be affected

by after discovered error in the judgment of the company as to the

value of the lands.^^ And the consent of such *
stockholder, by

being present and acting as director at a meeting when the direct-

ors nullified such payments in land, but gave the subscribers a right

to surrender their certificates issued thereon, and take new certifi-

cates for the amount of money paid by them, does not render him

liable if he ofifer to surrender his certificate and take one for his

money payments only.^^

5. Where the general statutes of the state, or the special act of

the company, render the stockholders personally liable for the debts

of the corporation, they remain holden, notwithstanding the trans-

fer of their stock after the debt accrued, until all the requirements
of the act for their release have been strictly complied with. And
if the act allows creditors to take certain proceeding, by way of

notice to stockholders, to prevent their release from liability, by
the transfer of their stock, and such proceeding has been taken,

the liability will continue.^^

in
; upon a bill brought in equity against certain shareholders who had not paid

in full, it was held they could not set off loans by them to the company, in

defence of this claim. But where the corporation is established in New Hamp-
shire, where, by law, the stockholders are made personally responsible for its

debts, by reason of the failure to pay in the whole amount of the capital stock,

a creditor cannot maintain a bill in equity in Massachusetts to enforce his claim

against the stockholders, although some of them reside there, and the bill is

alleged to be brought in behalf of all the creditors. Erickson r. Nesmith, 4

AUen, 233. The plaintiff is proceeding against stockholders for the debts of

the company, on the ground of some default of the corporation in complying
with the statutory requirements, and it is not incumbent upon the defendants in

their answer, to make any specific denial of the failure of the corporation to

comply with the statutes : the plaintiff must prove that as part of his own case.

Hutchins v. New England Coal Mining Co., 4 Allen, 580.
'* Carr r. LeFevre, 27 Penn. St. 413. In Indiana, where the directors of the

corporation alone are authorized to receive real estate, if they are not elected

until after the subscriptions to preliminarj' articles are complete, it would seem

that real estate subscriptions cannot be taken upon such articles. State ». Bailey,

16 Ind. 46. But the court intimate that the directors, when in power, might
have the right to receive, in good faith, payment of any subscription in real

estate, if it appeared to be for the interest of the corporation to receive such

payment in the given case. lb.

" Force r. Tanning & Leather Company, 22 Ga. 86. See also Robinson v.

*634
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6. The corporation cannot shield its property from attachment

or levy of execution upon the ground of the state or any other

mortgagee having a prior lien upon it." The mortgagee must

assert his own claim, and it cannot be urged by the mortgagor on

his behalf unless by his express procurement.^® The judgment

against the corporation may be evidence against a shareholder,

who is made responsible in default of the company, to show, prima

faeie^ such default by judgment, execution, and return of nulla

hona}^

SECTION IV.

Assignments by Railways, in contemplation of Insolvency.

§ 245. General assignment of property by business corporations,

for the benefit of creditors, giving preferences among them, but

providing for the payment of all their debts before any
* return to

the company, have been held valid.^ But such an assignment

by a railway company was held void under the insolvent laws of

New York.*'*

Beall, 26 Ga. 17. And a shareholder who has been compelled to pay the debts

of the corporation subsequently to proceeding in insolvency, cannot avail him-

self of such payment in defence of an action against him by the assignee of the

corporation to recover a debt due from him to the corporation. Howe v. Snow,

3 Allen, 111.

" Patterson v. Wyomissing Manufacturing Co., 40 Penn. St. 117.
"
Boyd c. Chesapeake & Ohio Canal Co., 17 Md. 195.

'• Hudson r. Carman, 41 Me. 84. But such judgment would not be evidence

against a shareholder whose liability was concurrent with that of the company.
> Warner v. Mower, 11 Vt 385

;
Whitwell v. Warner, 20 Vt. 444, 445

;
An-

gell on Corp. § 191, and notes; 3 Wend. 13; 3 Barb. Ch. 119; 16 Barb.280;
21 id. 221.

* Bowen v. Lease, 5 Hill, 221. But where no preferences are made, it is

valid ; but the franchise of the corporation does not pass. Hurlburt v. Carter,

21 Barb. 221. See also Fellows v. Commercial & Railway Bank of Vicksburg,
6 Rob. (Louis.) 246

;
De Ruyter r. St. Peter's Church, 3 Comst. 238. But see

Loring r. United States Vulcanized Gutta Percha Co., 36 Barb. 529. This

subject is very extensively discussed in the case of Curtis r. Leavitt, 15 N. Y.

9, in regard to the Xorth American Trust & Banking Co. Most of the points

ruled are more or less affected by statutorj' provisions. But some may be of

general interest.

It was held that a pledge of most of the assets of the company, when it waa

in fact insolvent, and known by the officers making the pU-dge to be deeply
* 635
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embarrassed, if done by them in good faitb, and with the honest expectation of

continuing the business of the company and paying its debts, is valid, it not

being done to prefer any of its creditors, in contravention of the provisions of

the statute, but to enable the company to borrow money.
Where the statute prohibits the officers of moneyed corporations from con-

Tcying any of its eflects, except in pursuance of a resolution of the board of

directors, this does not hinder the corporation itself from directing or ratifying a

conveyance, in any mode it may deem proper.

The duties of receivers of insolvent corporations under the New York statute,

in winding up the concerns of such corporations are discussed here at length.

It is held that the receivers represent and are subject to the disabilities of the

corporation.

But a receiver cannot be appointed to take charge of the effects of a corpo-

ration unless upon a bill to which the company is a party or consenting by formal

appearance in court. Gravenstene's Appeal, 49 Penn. St. 310. See Sands r.

Boutwell, 26 N. Y. 233; Daj-ton r. Borst, 4 Bosworth, 115, where the conclu-

siveness of an adjudication of the insolvency of a corporation, made without

notice to any officer of the corporation, is discussed, and under the circumstances

of the case maintained. See Nichols r. Perry Patent Arm Company, 3 Stockt.

Ch. 126.

In Louisiana, a corporation, created under the act for the organization of

corporations for works of public improvement and utility, cannot avail itself

of the provisions of the act "relative to the involuntary surrender of property.

Jeffries r. Belleville Iron Works Co., 15 La. Ann. 19. See Bank Commissioners

V. Rhode Island Central Bank, 5 R. I. 12. The subject is discussed at length

in Murray f. Vanderbilt, 39 Barb. 140, in which some of the points decided

may be worthy of mention. It is here held that no power can be exercised by
the Supreme Court of New York over a foreign corporation, in *

proceedings
instituted by a stockholder to wind up its affairs

;
but for the purpose of prt'serv-

ing the property of such corporation, for the benefit of creditors or stockholders,

a court of equity has ample power to take charge of it, and appoint a receiver.

An appearance of the corporation by officers of the court will be valid and give

jurisdiction, whether the service of process upon its officers be good or not, pro-
vided the corporation is still in existence. Murray v. Vanderbilt, supra.

Where the president and secretary of a corporation executed an assignment of

its property, and attached the seal of the company thereto, without any specific

authority to do so, this was held not a proper execution of the instrument. And
that the want of authority on the part of the officers could not be cured by any

proof of execution before the commissioner. lb.

In Pennsylvania it is provided by statute (Act ofAssembly, January 21, 1843),

that no public internal improvement company shall make an assignment, «&c.,

of its real or personal property, while debts or liabilities to contractors, workmen,
or laborers remain unpaid, without first obtaining their written assent. As to

the assignment contemplated by this Act, see McBroom & Wood's Appeal, 49

Penn. St. 92.

*636



§ 246. SUPERVISION OF RAILWAY LEGISLATION. 555

•CHAPTER XXXVI.

BOARD OF TRADE.— RAILWAY COMMISSIONERS.

SECTION I.

Supervision of Raihoay Legislation.

•
§ 246. It is well known that from the first existence of rail-

ways, operated by steam, in England, the Board of Trade, which

b a department of the executive government, have (except from

1846 to 1851, when their jurisdiction over railways was trans-

ferred to the Railway Commissioners, a distinct board created for

that purpose) exercised a very extensive and very important con-

trol over the railway management in that country. This at one

time extended to the supervision of all applications to parlia-

ment for legislation upon that subject, and resulted in the almost

entire control of the railway legislation. As stated before, this

jurisdiction was conferred upon a distinct board, denominated

Railway Commissioners, from 1846 to 1851.^ But in 1853 the

report of the select committee of the House of Commons, upon
the subject of railways, recommended that the supervision of

railway legislation be referred in future to a permanent standing
committee in the House of Commons, who, with the aid always
attainable from the executive government, would prove a more

satisfactory tribunal for the supervision of this subject than the

Board of Trade. This proposition was adopted, and seems to

have met with acceptance. The Board of Trade still present, at

the beginning of each session of parliament, a comprehensive

report upon the general nature of the railway schemes for the

year, and detailed reports upon the provisions contained in

the several bills, which are required to be furnished the board

in advance of the meeting of parliament. A somewhat similar

duty is, in many of the American states, performed by Railway

> 9 & 10 Vict. c. 106
;
14 & 16 Vict. c. 106.
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* Commissioners. And such a board, if properly constituted, can

scarcely fail to be of very essential service to the legislatures of

the several states, whose sessions are short, and whose members

are often inexperienced both in the detail of general legislation

requisite for the proper management of railways and especially

with the devices sometimes resorted to for the purpose of gain-

ing unequal and unjust special legislation in behalf of interested

individuals or corporations. But the benefit of such a board

must depend chiefly upon its intelligence and independence.
Without these it might become an instrument of wrong and

injustice, more effective, perhaps, than an ordinary legislative

committee.

SECTION II.

Supervision of Railways by Board of Trade and Railway Com-

missioners.

1. Proceedings in England, in opening rail- 5. Bhglish courts regulate railwaysfor public

ways. accommodation,

2. Establish rules for connection. 6 and n. 8. Desirableness and efficiency of
3. Connection of branch railways. railway commissioners in this country

4. Courts of equity vnll not interfere icith de- considered.

cisions ofRailuxiy Commissioners.

§ 247. 1. In England, no railway or any portion of it can be

opened for the public conveyance of passengers, until upon

proper notice from the company it has been inspected and ap-

proved by the Board of Trade.^ And if the officer inspecting

the proposed railway shall report that it is not in proper condi-

tion to be used with perfect safety to the public, the Board of

Trade may, from time to time, postpone the opening, not ex-

ceeding one month at one time, until it shall appear that such

opening may take place without danger to the public.^ And

railways are subjected to severe penalties for opening their roads

•without the proper order of -the board. For the purpose of en-

abling the board to perform their duties, tliey have power at all

' 5 & 6 Vict. c. 55
; Hodges, 547, 554.

• And it is said, that, although the board may have sanctioned the opening of

one line of railway, they have authority to prohibit the use of an additional line

[track ?] . Attorney-General r. Oxford & Wolverhampton Railway, 2 Weekly

Reporter, p. 330, 1853-4. And the Board of Trade may originate prosecutions

for violations of their orders. Hodges, 554.

688, 639
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times to enter upon railways, and examine their works, and

the companies' officers are subjected to penalties, for wilfully ob-

structing an officer of the board in the discharge of such duty.

2. And the board have authority to determine all questions

in dispute between different railways, in regard to their connec-

tions, so far as such questions relate to the safety or convenience

of the public, and to determine by whom the expenses attending

the arrangements shall be borne.^

3. The Board of Trade have power also to determine in what

mode land-owners adjoining railways, having the right to con-

nect branch railways with the main track of an existing railway,

shall be allowed to exercise the same consistently with the rights

of the company and the safety of the public. And where railways

cross highways or turnpikes, private ways or tram-ways, on a

level, and the railway is willing to carry such way over or under

their railway, by means of a bridge or arch, at their own expense,

on the application of the company and hearing the parties, if

it shall appear that the level crossing endangers the public

safety, and that the proposal of the company does not violate

existing rights without adequate compensation, the board may
*
give the company power to build a bridge or make such other

arrangements as the nature of the case shall require.*

' 6 «fe 6 Vict. c. 55, §§ 5 & 6 & 11
;
3 & 4 Vict. c. 97, §§ 5 & 6

;
7 & 8 Vict,

c. 85, § 15. And where, by act of parliament, disputes between three diflerent

Lnes of railway, meeting at one point, in regard to the mode they should for-

ward the traffic, coming from each other's lines, are to be settled by arbitration,

upon the application of either party, upon fourteen days' notice, the arbitrators

to have power to direct all measures necessary for the accomplishing the desired

object, it was held to come within the range of the powers of the arbitrators to

determine what trains should be run, and the speed at which they should run,

and the plact'S of stopping, and that one company should carry the cars and

carriages of the others over their own line, and that it was not indispensable

that the arbitrators should fix the time for the continuance of their regulations,

as either party might compel a new arbitration, at any time, by fourteen days'

notice. The Eastern Union Railway ». The Eastern Co. Railway, 2 El. & Bl.

530
;

8. c. 22 Eng. L. & Eq. 225. And a court of equity will interfere between

two railways, entitled to the joint use of a station, by prescribing regulations

for its management, but such interference ought not to take place without grave
occasion. The court may also direct a partition of the station, and appoint a

receiver, if necessary. But where provisions exist for the settlement of such

disputes by arbitration, the court will withhold its interposition until that remedy
bas been resorted to.

* 6 & 6 Vict. 0. 65, § 18
; anU, § 108.
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4. But in a recent case before the Lords Justices, upon ap-

peal, it was held, affirming the decision of Stuart, V. C, that

the Court of Chancery had no power to review the decision of the

Railway Commissioners, whose office was not that of mere arbi-

trators, but quasi judicial.^

5. And the courts of equity,^ or, by the late statutes, all the

courts in Westminster Hall, have jurisdiction to determine ques-

tions affecting the public accommodation, by means of imperfect

railway connections. But they decline to interfere where there

is every reasonable accommodation afforded, and there is no

general complaint, although a single person claims further facil-

ities by means of different possible arrangements.'^

6. Our own views in regard to the desirableness and efficiency

of Railway Commissioners in this country, are presented some-

what in detail in a report to the legislature of the Commonwealth

of Massachusetts, in the year 1865, the substance of which we
venture to insert in the note below.^

'
Newry & Enniskillen Railway v. The Ulster Railway, 2 Jur. N. S. 60;

8. c. 39 Eng. Law & Eq. 653.
« 17 & 18 Vict. c. 21.

' Barrett r. Great Northern & Great Midland Railways, 1 C. B. N. S. 423
;

28 Law Times, 254, January, 1857 ; 8. C. 38 Eng. L. & Eq. 218.
* We should have been gratified to present some scheme of legislation which

would relieve the General Court of the annoyance and burden of examining and

disposing of the multiplicity of legislative projects Lkely to come before them,

at every session for some years, in regard to this subject. But none has occurred

to us, as at all hopeful, unless it were to be found in a permanent board of rail-

way commissioners, who should assume the general jurisdiction of all disputed

questions arising in regard to railway management and operation within the Com-
monwealth ;

and to whom all projects for legislative amendment, or extension of

the existing law, should first be submitted, and only be liable to come before the

General Court upon their favorable report. This was advocated before us by

many gentlemen of learning and experience in the matter of railway manage-
ment, and was opposed by as many others ofequal weight ;

so that we could gain

verj' little aid in that way upon the point. The proposition before us was to recom-

mend a special board of commissioners to have the supervision of street railways

alone.

1. This matter is so important that we have ventured to state our views in

regard to it somewhat in detail. We supposed that whenever the General Court

became convinced that such a general supen-ision of the interests and manage-
ment of railway traffic within the Commonwealth had become necessary, it would

naturally be extended to the steam roads as well as others, and that the whole

matter would probably be committed to one board. We should not, therefore,

have felt justified in reporting a bill for the creation of such a board, unless the
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•SECTION III.

Returns to he made to the Board of Trade, or Railway CommU-
sionera.

1. ifay require companies to return traffic I 2. Third doss trains and mail trains,

and accidents. I 8. Time of completing roads.

§ 248. 1. The Board of Trade in England have by statute power
to require railways to make certain returns to them, upon

*
subjects

entire subject of railway traffic in the state were embraced in it, and that would

carry us beyond the range of our commission. But there can be no question that

such a boanl would be of immense value to the interests of the public, as well as

that of the railways, if it could be established upon a proper basis, and suitable

talent could be secured for the performance of its duties.

2. This power was for a long time, and is at present, exercised in England

by the Board of Trade. From the year 1846 to 1851, the function was com-

mitted to a special board called the Railway Commissioners. This board, in

whichever form it existed there, has had the general supervision of railway legis-

lation, although these bills are now required to have the approbation of a per-

manent standing committee of the House of Commons, before being introduced

into parliament. This board have also the unlimited control of railway con-

nections
;
the running and connection of trains

;
the equalization of the rates of

fare and freight; the time and fitness of new lines of railway being opened
for traffic, and the connection and operation of branch lines intended for the

accommodation of special business near the main routes. The decisions of the

board are considered so far in the nature of a final adjudication, that they are

not revisable in a court of equity, although they have to be carried into effect

by the decrees of that court, whenever obedience to them is not voluntarily

rendered. Railway returns are made to tliis board, and are combined and clas-

sified by them, which seems quite indispensable to their being of much use to

any one. This board has proved of immense and indispensable importance

there, and we see no certain ground to question, its being made equally so here,

if properly constituted.

3. It would save a great deal of expense and inconvenience to both classes

of railways, which at present seem inevitable. It would at the same time relieve

the General Court of much embarrassment and delay, which it might not be

practicable to save in any other way. We feel, therefore, as before intimated,

that we have the most satisfactory grounds for saying, that such an arrangement,
when satisfactorily established, could not fail to prove of immense benefit to the

public interest as well as that of the railways.

4. There is one function of such a commission in regard to steam railways,

which, if it could be effectually performed, would be of inestimable value to the

security of railway travel, and which it is not easy to obtain in any other mode
;

we mean such inspection and supervision of the railway structures and works
•
641, 642
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connected with the public interests, such as the aggregate traffic

in cattle and goods respectively, and also * in passengers, according

througliout the Commonwealth, as to give proper assurance that they were in a

sale condition for use for passenger transportation.
•

(1.) The law in this respect is established upon such a basis that there is no

ground of complaint. Common carriers of passengers by steam railways are

required to maintain every agency put in requisition, in the course of such

transportation, in the most perfect condition, so far as security against injury to

life or person is concerned, which any human foresight, wisdom, or skill can

effect. The road-bed is to be as complete in every respect as it is possible to

make it. So, also, of the superstructure. The rail is to be made of the best

iron
;
in the most approved form, and by the best workmanship. The cars are

to be constructed and maintained in the same manner. Every operative, from

the highest to the lowest, in any manner connected with passenger transportation,

must not only know his whole duty, but he must also perform it in the coolest,

most perfect manner, or the company are responsible for the evil consequences.

This is indeed a most stringent rule of responsibility ;
but not more stringent

than the value and the peril of the interests at hazard imperiously demand.

(2.) It is obvious, if this high standard of requirement were always main-

tained, none of those fearful and destructive accidents which so often shock

the public mind could occur. And it is well known, that upon the continental

railways in Europe, and especially that from St. Petersburg to Moscow, where

millions of passengers are transported annually, not a single accident affecting

the life or person of passengers has occurred for years, and may reasonably be

expected never to occur; while here they are almost of daily occurrence. It is

true, no doubt, that the best managed roads in our own country have come to

maintain their works in the most perfect manner, out of regard to economy as

well as duty, probably ;
but there are numerous others, where, for many reasons,

the case is entirely otherwise
;
and where the passenger traffic is continued with

such defective appliances as to expose the managers of the roads to indictment

and conviction for manslaughter, at the very least, where any death is thereby

produced. And this is sometimes the case upon the leading thoroughfares in the

country.

(3.) It unquestionably becomes the duty of every state to take effective meas-

ures to prevent and to correct all such abuses within their own limits. And the

fact that no such deplorable tendencies have as yet developed themselves within

this state, if such be the fact, is no safe ground to justify any relaxation in regard

to the proper safeguards being seasonably applied. For the consequences of such

criminal negligence are so fearful, and so irremediable aft;er they occur, that no

wise legislature could justify the omission of any reasonable safeguard against

their occurrence, when so well assured of the happening of numerous similar

accidents in many of the other states within the last few months, which might
in all probability have been prevented by the slightest precautions, if only faith-

fully and seasonably applied.

5. But after having said so much in favor of some efficient supervision of the

passenger railway traffic in the Commonwealth, we feel bound further to state,

that, in reviewing the railway legislation of the different states, we find that

•643
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to the several classes ; the accidents occurring attended with per-

sonal injury, and in some cases such as are not.

2. The railway companies in England are required to convey

passengers by third-class trains, at certain specified rates, and

these trains being intended for the public benefit, and to prevent
exorbitant demands of fare, are under the control of tlic board.

The speed of mail trains, within certain limits, is under the con-

trol of the board. ^

3. The board have power, too, to extend the time for complet-

ing railways, fixed by their special acts, and for the compulsory

powers of taking land in certain cases, or to allow the abandon-

ment of railways, or certain parts thereof, which are found not

sufficiently remunerative to justify their continued operation.^

boards of railway commissiooers exist in most of the states where the railway

systems are most matured, and we are not informed that it has produced an

entirely efficient enforcement of the legal duties of passenger carriers by railway
in those states. We greatly fear that it has had no verj' sensible effect in that

direction. Wl^ether this unfortunate result is from some defect inherent in

the nature of tilings under our system of government, and with our free notions

in regard to business and the strict enforcement of law, is a broader inquiry than

we feel prepared to encounter at this time. There is no doubt some difficulty of

that character
; more, probably, than it would be easy to make the public mind

comprehend ;
but we believe it is not invincible.

6. There is no question a good deal of it might be obviated by a careful

selection of the commission, and by giving ample salaries, and requiring the

members to give their whole attention to this one subject, and not be employed
in any other office, profession, or pursuit, from which any emolument is derived

during their continuance in the office, and by making the commission as entirely

separate from all employment or support of the railways as practicable; as

much so as the judicial tribunals of the commonwealth are. It would seem

entirely practicable, in this mode, to render such a board effective and impartial,

and at the same time acceptable to the public, and to the interests under their

supervision.
•

Hodges, 557, 558. •
Hodges, 669, 660.
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CHAPTER XXXVII.

LEGISLATIVE SUPERVISION. POLICE OP RAILWAYS.

SECTION I.

Obligations and Restrictions imposed by Statute.

1. The benefits, and necessity of legislative

control.

2. Provisions of English statute, in regard to

traffic.

3. Control of the gauge. Right of public to

use railway.

§ 249. 1. We have said something upon the subject of the power
of the legislature to impose new obligations and restrictions upon

existing railways.^ We now propose to speak briefly upon the

subject as applicable to railways generally. Railways being a

species of highway, and in practice monopolizing the entire traffic,

both of travel and transportation in the country, it is just and

necessary, and indispensable to the public security, that a strict

legislative control over the subject should be constantly exercised.

The difficulty is in knowing how to frame and how to exercise this

control.^

2. The English statutes, and especially the Railway and Canal

Traffic Act of 1854,^ have attempted a very strict supervision. By
section one, the word "

traffic
"

is defined to include, not only

passengers and their baggage, and goods, animals, and other

things, conveyed by a railway or canal company, but also car-

riages and vehicles of every description, used on such railway or

canal. Section two requires such companies to use all people

alike in regard to the traffic, to facilitate travel and transportation

upon connecting lines to the utmost of their power,
* and to give

>
Ante, § 232.

* See Great Western RaUway v. Decatur, 33 HI. 381
;
State v. Noyes, 47 Me.

189
;
State r. Jersey City, 5 Dutcher, 170

;
Branson ». Philadelphia, 47 Penn.

St. 329.
» 17 & 18 Vict. c. 81.

•
644, 645
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every facility to the public, who wish to use such railway or canal.

Section three provides that any party claiming to have sufifered

mjury in England, in violation of the act, may make a summary
application to the Court of Common Pleas, in Westminster Hall,

or any judge of such court, stating in general terms the nature

of the grievance, who shall issue process to such company and try

the accusation in the most summary mode, and after ascertaining

the true state of the facts, by the aid of engineers, barristers, or

other fit persons, are to give judgment and carry the same into

effect by means of an injunction, mandatory or prohibitory, as the

case may be. This remedy is merely cumulative, and does not

deprive the party of any redress to which he was entitled before, or

in any other mode.

3. The English statutes provide that the gauge of railways shall

be uniformly four feet eight inches throughout Great Britain, and

five feet three inches in Ireland.^ The Railways Clauses Consoli-

dation Act provides in detail for the use of railways, by all persons

who may choose to put carriages thereon, upon the payment of the

tolls demandable, subject to the provisions of the statute ^ and the

regulations of the company. The view originally taken of railways

in England evidently was to treat them as a common highway,

open to all who might choose to put carriages thereon.^ But in

practice it is found necessary for the safety of the traffic, that it

should be exclusively under the control of the company, and hence

no use is, in fact, made of the railway by others.^

« 9 & 10 Vict. c. 67.

• 6 & 6 Vict. c. 65.

• The King v. Severn and Wye Railway, 2 B. & Aid. 646, where the Court

of King^s Bench, by writ of mandamus, compelled a railway company, who were

about to take up the rails on their road, to restore them, and to keep the road

in a proper state for the public use. The Queen v. Grand Junction Railway, 4

Q. B. 18, 38.

' Queen r. London and S. W. Railway, 1 Q. B. 658.
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•SECTION II.

Regulation of the running of Cars or Trains, by Municipal

Authority.

1. May prohibit the use of steam power in

streets.

2. May do this by virtue of their general con-

trol of police.

3. Police during construction of railways in

England.
4. Right of municipalities to make railicay

grants.

5. Disapproval of conditional grant of street

railways.

6. Municipal authorities cannot give permis-

sion to lay rails in the public street.

7. Municipal authority may regulate the re-

moval of snow from street railtoays, by

delegation to other officers.

§ 250. 1. It has been held, that a statute giving power to the

common council of a city to regulate the running of cars, within

the corporate limits, authorizes the adoption of an ordinance en-

tirely prohibiting the propelling of cars by steam through any part

of the city.^

» Buffalo and Niagara Falls Railway v. The City of Buffalo, 5 Hill (N. Y.),
209. See also Veazie v. Mayo, 45 Maine, 660

;
State v. Tupper, Dudley

(S. C), 135. See Branson v. Philadelphia, 47 Penn. St. 329. And where

a charter was granted to a company to build and use a passenger railway in

certain streets of a city, subject to all the ordinances of the council of the said

city, the company, by accepting the charters, agreed to obtain the consent of the

city council to their work, agreeably to the ordinance of the city. Philadelphia

V. Lombard & South St. Passenger Railw., 3 Grant's Cases, 403. In Great West-

tern Railw. V. Decatur, 33 111. 381, an ordinance of the City of Decatur, prohibit-

ing railway companies from allowing their engines, machines, or cars to stand or

remain on a travelled railway crossing, used by teams, to the hindrance and

detention of the same, was held good, and within the powers of the municipality.

In State v. Jersey City, 5 Dutcher, 170, it was held, that a power to regulate

the speed of trains does not authorize a municipality to declare the running of

any locomotive or train of cars in the city at a faster rate than a mile in six

minutes, or the stopping of a train of cars upon the track of a railway authorized

by law, where the track does not cross a public street or square, a removable

nuisance.

By the act of the legislature incorporating the New York & Harlem Railway

Company, it was provided that nothing contained therein should authorize the

construction of their railway tracks in or along any of the steeets of the city of

New York, without the consent of the mayor, &c., who were thereby authorized

to grant permission so to construct it or to prohibit its construction, and if

constructed to regulate the time and manner of running the same, and the speed
with which the carriages might move on it. Thereupon, on the application of

the company, an ordinance was adopted by the mayor, &c., permitting the track

*646
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* 2. We should entertain no doubt of the right of the municipal

authorities of a city or large town, to adopt such an ordinance,

without any special legislative sanction, by virtue of the general

supervision which they have over the police of their respective

jurisdictions.^ Such must have been the opinion of the court in

the case last referred to.^ Nehon, Ch. J., says,
" A train of cars,

impelled by the force of steam through a populous city, may
expose the inhabitants and all who resort thither for business or

pleasure to unreasonable perils ; so much so, that unless conducted

with more than human watchfulness, the running of the cars
"

[in

that mode]
" may well be regarded as a public nuisance." *

* 3. By general statute, in England, the railway companies are

to bear the expense of a reasonable police force, during their con-

to be laid in certain streets, but providing, that if, after its construction, it

should, in the opinion of the mayor, &c., constitute an obstruction or impedi-

ment to the future regulations of the city, or to the ordinary use of any street

or avenue, the company should forthwith provide a satisfactory remedy therefor,

or remove the rails; and also expressly reser\'ing to the mayor, &c., the right

to prescribe the moving power to be used, and the speed, as well as all other

power reserved in the act of incorporation. The ordinance was to have no force

until the railway company in writing under seal covenanted to abide by and

perform its conditions. An agreement of this nature was executed and filed in

the ofBce of the city comptroller, and thereupon the company laid their track on

Fourth Avenue and other streets. In 1854, the mayor, &c., prohibited the

miming of steam-engines or locomotives on the track of the company on part of

Fourth Avenue in eighteen months after that time. Held, that this ordinance

was valid, and was not a violation of any of the franchises granted to the rail-

way company ;
that granting permission to lay the track did not deprive the

mayor, «S:c., of the right afterwards to regulate its use by the company; that

the agreement of the company was valid as a restriction upon its corporate power,
and in no sense a transfer of it

;
that the corporation can make no valid contract

which will interfere with its legislative control over the streets, and any such

contract, if made, is revocable at its pleasure. The court here say that a party

calling for the use of its equitable powers will not be permitted to found his

claim upon a permission in a contract, while he repudiates the conditions upon
which that permission was granted. New York & Harlem Railw. v. Mayor of

New York, 1 Hilton, 662.
' But a municipality cannot authorize a private corporation to create a nui-

sance in the course of its business, so as to exempt such corporation from liability

to any citizen whose property has been injured by such nuisance. Gas Co. c.

Teel, 20 Ind. 131. And, without legislative authority, a municipality cannot

forfeit property as a penalty for a breach of an ordinance. Phillips v. Allen, 41

Penn. St. 481.
» Buffalo & Niagara Falls Railw. v. City of Buffalo, 6 Hill (N. Y.), 209.
* See also Commonwealth r. Old Colony, &c., Railw., 14 Gray, 93.
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struction, and as long as workmen are employed in completing any
works on or connected with the railway.^

4. An important case ^ occurred in the city of New York, in

regard to the power of the Common Council to grant the use of the

streets to natural persons, having no legislative grant for that pur-

pose for a railway, for the transportation of passengers, by horse-

power. The case was an application to the Superior Court for an

injunction against the defendants, to restrain them from making
the grant. The defendants having in the first instance disregarded
the preliminary injunction, and passed the grant, which was ac-

cepted in writing by the grantees, the grantees were also made

parties defendants.
* "

Held, that a grant of the powers, privileges, and immunities

conferred by the resolution in question, is the grant of a fran-

chise, and if the municipal corporation of this city was incom-

' North British Railway v. Home, 5 Railw. C. 231. In this, and in some

other cases, the provision is contained in the special act.

^
Attorney-General of New York v. The Mayor and Aldermen of the City of

New York, 3 Duer, 119. The general doctrine of this case, as to the right of

the city to make such grants, was affirmed in the Court of Appeals. Davis v.

Mayor, &c., of New York, 4 Keman, 506. But in the Court of Appeals it

was held that tax-payers and residents, unless owning land on that street and

therefore specially injured by the grant, could not take proceedings for vacating

it
;
and that the Attorney-General was improperly joined, and for further reasons

the proceedings were in form irregular. It is here declared by Denio, Ch. J.,

that an unauthorized continuous obstruction of a public highway or a street is

a public nuisance. But that which is authorized by competent legal authority

cannot, in law, constitute a nuisance. See ante, § 1, pi. 4 and note. But see

Gas Co. V. Teel, supra.

And in the New York Common Pleas, N. York & Harlem Railw. v. Mayor
of New York, 1 Hilton, 562, it was held that the only limitation of the legis-

lative power and control of the corporation of New York city over the streets

•within its limits, is that they shall be appropriated to no use or burden which is

not alike free and common to all travellers. This power cannot be surrendered,

either in whole or in part, into any hands whatever without previous legislative

sanction. It seems that converting the streets into the track of a railway, and

permitting rails to be laid upon them, and used by individuals or an association

for carrying passengers or merchandise for hire, is devoting them to an exclusive

use, and cannot be permitted without the express sanction of the legislature.

And although the power to grant this permission must be derived from the legisla-

ture, yet the corporation, by exercising it, are not deprived of their control over

the streets in all other respects ;
and they may, in the grant, impose such con-

ditions respecting the manner in which the rails shall be used, and upon which

the future use thereof shall depend, as they may think proper.
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petent to make the grant, the making of it was a usurpation of

power which can lawfully be exercised by the legislature of the

state only.
" Tliat neither of the city charters, nor any statute of the state,

confers power in express terms to make such a grant. That the

existence of such a power cannot be implied as being necessary to

the exercise of any power expressly granted, or the performance of

any duty enjoined by law.
" That no corporation, municipal or otherwise, possesses any

powers except such as have been granted to it.

" That the resolution in question, when duly passed by the com-

mon council, and accepted by the grantees in the mode it pre-

scribed, was not a law or ordinance repealable at the pleasure of

the corporation, but a contract within the meaning of that clause

of the constitution of the United States which prohibits every

state legislature from passing any law impairing the obligation of

contracts.
" That after being passed and accepted, so long as its conditions

should be complied with, there being no power reserved in it to

rescind or modify it, the corporation, if legally competent to pass

it, would be incompetent to repeal it at its mere will and pleasure,

so as to divest any rights of property acquired by the grantees

under it.

" That the legislative power of a corporation is restricted by
the constitutional and statute law of the state in which it is

located, and that no state can grant to a corporation power to do

that which the constitution of the United States prohibits it from

doing itself.

" That the municipal corporation of this city cannot divest itself

of nor abridge its legislative discretion and duty to alter and regu-

late the streets, as it may deem the public good requires. Nor

can it prohibit such use of the streets by its inhabitants as is

granted by a law of the state to every citizen as a matter of strict

right.
" That the resolution in question is void, on the grounds :

—
*" 1. That it grants a franchise, which the conmion council has

no authority to grant.
" 2. The grant, by the meaning and legal import of its terms,

may be perpetual.
" 3. The grant, in judgment of law, is a contract between the
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corporation and the grantees, and in its legal import restricts the

corporation in the future exercise of its legislative powers.
" 4. It confers upon the grantees and their associates exclusive

privileges, to a partial use of Broadway, which may be of perpetual
duration.

" 5. It absolves them from an obligation imposed on them by a

statute of the state. (2 Rev. Stats. 424, § 198.)
" 6. It confers rights, and exempts the associates from conse-

quences in the event of the death of one of their number, repugnant
to and in conflict with the settled law of the state.

"
7. It authorizes the grantees and their associates, however

small may be their number, to become incorporated at any time

under the General Railroad Act, although the road may have been

previously constructed, while the act itself does not allow an incor-

poration, after a road shall have been built, nor of a less number

than twenty-five persons.
" 8. The grant and its acceptance constitute a contract, which

the common council is prohibited from making, by the amended

charter of 1849.
" 9. The making of a grant by a municipal corporation, confer-

ring such privileges and immunities without lawful authority, being
a usurpation .of power, and the illegal exercise of a franchise, may
be enjoined by any court having jurisdiction of the subject-matter

and of the necessary parties."

And although some of the judges in the Court of Appeals in-

timate an opinion that it is competent for the municipal authorities

of the city to grant a railway, in the streets of the city, provided it

be not a franchise or monopoly, and be equally open to all the

citizens, the court held, that they have not power to grant the fran-

chise for a railway.'^ This may be true in the abstract.
* For the

public authorities may doubtless lay down rails in the highways
or streets, and allow all who choose to travel upon them with

their own cars or carriages. And this must be substantially what

is here indicated, we apprehend. But no such grant was here

intended. And practically no one would accept any such grant.

' But it is held in Louisiana, that the city of New Orleans has the power to

sell the right of way in the streets to private individuals for a specified time,

with a privilege of laying tracks and running horse-cars over them, according
to a tariff to be fixed by the common council. Brown v. Duplessis, 14 La.

Ann, 842.
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Tlic decision must, therefore, as to the law, be regarded as virtually

affirmed.^

5. When a city passenger-railway was incorporated by the legis-

lature, upon condition that the consent of the city councils to use

and occupy the streets should be obtained before the company
should construct their track

;
and the city councils, by ordinance,

declared their disapproval of the act, and declined to allow the

streets to be so used
;

it was held that the grant thereby became

inoperative, and that no subsequent consent of the city councils

would give it effect.^

* 6. The question of laying rails upon the public street in order

to facilitate the transportation of passengers by means of railway

cars, by permission of the municipal authorities and without legis-

lative grant, was extensively discussed in the Court of Queen's

Bench in the somewhat noted case of Regina v. Train and others,^®

® In a late case, Cambridge v. Cambridge Railw., 10 Allen, 50, the court

held, that a provision in the charter of a street-railway company, that at any
time after ten years from the opening of any part of the road for use, a city may
purchase of the company so much of its corporate property as lies within the

limits of such city, at a specified price, does not give to the city any such interest

or right as to enable it to maintain a bill in equity to restrain the corporation
from raising passenger fares upon their road, in violation of conditions expressly
assented to by the corporation, and imposed by the mayor and aldermen of the

city, when granting to the company the power to locate and build a new line of

their railway through additional streets, if they are guilty of no fraudulent intent

to destroy or depreciate the value of the corporate property, although the value

of their franchise and property will be thereby diminished, and the portion of

their railway constructed under such authority will perhaps be exposed to for-

feiture. In Branson r. Pliiladelphia, 47 Penn. St. 329, it was held, that, in

respect to the care, regulation, and control of the highways within ita corporate

limits, the eity of Philadelphia exercised a portion of the public right of eminent

domain, subject only to the higher control of the state and the use of the people;
and therefore a written license, granted by tlie city for a valuable consideration,

authorizing the holder to connect his property with the city railway by a turnout

and track, is not such a contract as will prevent the city from abandoning or

removing said railway, whenever, in the opinion of its authorities, such action

will tend to the benefit of its police.
" Musser v. Fairmount & Arch Street Railw., 7 Am. Law Reg. 284. The

case ia put upon the ground that the act was made dependent upon the elec-

tion of the municipal authority, and that election being exercised determined

the right.
•o 9 Cox C. C. 180 ; 3 F. & F. 22

;
8 Jur. N. S. 1151. The leading opinion of

the court, on the final hearing, in full bench, will be interesting to the profession.

Crompton, J.— We have consulted the Lord Chief Justice, before whom the
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where the following propositions are maintained :

* That the laying

down of a railway in a publi6 street, by permission of the muni-

indictment was tried, who informs us that there was nothing like a bargain

respecting the terms on which the question should be reserved
;
we are conse-

quently at liberty to deal with it as an ordinary case, in which the question

arises, whether or not there shall be a new trial; and, therefore, unless we

already entertain doubts upon the matter, we should raise none. We are of

opinion that the conviction was right. Here is an admitted nuisance, unless the

case can be brought within the proposition laid down by Mr. Bovill, by which

he seeks to distinguish the present from that class of cases which establish the

rule, that it is no defence to an indictment for a nuisance to a highway, causing
inconvenience to a portion of the public, who use it in the ordinary way, that it

was committed for the benefit of others not so using it. He contends, that "
it is

a question for the jury whether what was done was not a reasonable and con-

venient arrangement of the highway, for the convenience of the pubUc generally

using that highway, and for the accommodation of the traffic passing over it."

He is thus, as it seems to me, driven, in order to avoid any conflict with the

class of cases to which I have referred, to confine his proposition to cases where

the arrangement is for the benefit of the public using the highway, and for the

accommodation of the traffic passing over it. Now, it appears to me that,

admitting this proposition to be true, his case is not brought within its terms,

inasmuch as this is clearly not a dealing with, or an alteration of, the highway in

the ordinary manner, such as the construction of a footpath, a paved crossing,

or the like. Cases might be put, where even such a dealing with a highway,
however necessary and advantageous to a portion of the public, would be so

complete an obstruction to the remainder of the highway as to amount to a nui-

sance
; but, admitting, as I have already said, the proposition to be true, it

appears to me that the present case is not brought within it, inasmuch as, so far

from being an ordinary use of the highway, what is here complained of amounts

to an actual withdrawal of a portion of it from its proper legitimate purposes.
The construction of a tram-road, as it seems to me, must necessarily amount to a

nuisance on a public highway, inasmuch as such carriages as are calculated to

run upon it can neither give nor take space, as occasion may require, like

vehicles of the ordinary build, but are immovable from the grooves on which they
run

; and, however convenient and cheap a conveyance it may be to a particular

class of travellers, the class so benefited are not those who put the highway to its

ordinary and legitimate use. I think, therefore, that the principle laid down
in Regina v. The Longton Gas Co., 8 Cox, C. C. 317; 8. c. 6 Jur. N. S. 601,

applies, and that the legal carrying out of such a scheme as the present can only
be effected by the authority of Parliament. It might, perhaps, be desirable that

the question should be considered in a court of error
; but, entertaining, as we

do, no doubt upon the point, it would be scarcely consistent with our duty to

grant a rule, and then to discharge it for this purpose, particularly as the

defendants may contest the matter in another indictment, get the facts stated

in a special verdict, and so entitle themselves to the opinion of a court of

appeal. Mr. Bovill also took another point (if it deserves the title), and con-

tended that the defendants, protected by the Metropolis Local Amendment Act,
• 653



§ 250. CARRYING MAILS, TROOPS, AND MUNITIONS OP WAR. 671

cipal authorities, causing an obstruction to travel and dangerous
to passengers, and without legislative authority, is a public nuisance,

and cannot be justified or excused by proof that the railway was

used by a great number of passengers, and that it afforded a

cheaper and easier mode of travelling than by the ordinary con-

veyances ;
nor can such railway be considered a species of pave-

ment, which an unlimited discretion will justify the municipal

authority in laying down.

7. Where the legislature give the mayor and aldermen of the

cities, and the selectmen of the towns, the power to make regula-

tions concerning the removal of snow from the tracks of street

railways within the limits of such municipalities, it is competent
for such municipal authorities, in the exercise of such power, to

prohibit the removal of such snow at any and all times and places

whenever, in their judgment, the public interest requires it. And
it is no objection to the validity of an order upon that subject, that

it allows of such removal of the snow from the tracks of a street

railway only, where it is allowed and in a manner to be designated

by the superintendent of streets, or other officer having control of

the management and repair of the streets," or highways.

SECTION III.

Carrying Mails, and Troops and Munitions of War.

1. In England this is controlled by legislation

of the nation.

2. The division of sovereignty creates diffi-

culty on that point.

8. But it would seem that the slate and nor-

tional legislatures may control it.

4. Mail agents may sue company /or injury,

in England.

6. Same rule adopted in this country.

§ 251. 1. In England the sovereignty being one, and indivisible,

there is no doubt of the right to require the aid of the railways of the

kingdom upon such terms as a disinterested umpire may adjudge

reasonable, in the transportation of the mails, and of troops and

munitions of war.^

might allege, by way of answer to the indictment, that this was but a certain mode
of providing for the paving of the highway ;

but this argument is simply ludi-

crous. I am, therefore, of opinion that there should be no rule.
" Union Railw. r. Cambridge, 11 Allen, 287.
* Public baggage, stores, &c., sent in charge of troops, must be considered as
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*
2. The subject is embarrassed in this country by the division of

the sovereignty into state and national, such companies deriving

all their corporate powers from the state. And the transportation
•

of the mails, as well as troops and the munitions of war m time of
.

peace, being exclusively a national interest, it has been sometimes

supposed that the national government was altogether at the mercy
of the railways in regard to this species of transportation, except

that they might claim to pass upon the same terms as other pas-

sengers and freight. The matter of the transportation of troops in

time of peace is one of small importance, and where no serious

abuse is likely to intervene. And in time of war all the resources

of the nation are, of course, subject to the control of the national

government.
3. But the transportation of the mails is one of constant expen-

diture, and of vast importance in the aggregate. But as the matter

has not been discussed in the judicial tribunals, either of the states

or nation, we cannot pretend to shed much light upon it. It would

seem wonderful if the legislatures of the states and of the union

have not the power to control the subject to the same extent as the

British Parliament, by general legislation. And accordingly it will

be found, that many of the states in their general railway acts have

introduced provisions requiring the railways to transport the mails

upon reasonable terms, and providing for an umpirage where the

parties do not agree.

4. In England it has been held, that the officers of the post-

office who are required to be in charge of the mail during its

transportation, may have an action against the railway company

transporting the same, for any injury sustained through their

negligence, although there subsist no contract between the parties,

and none in any form, except for the transportation of tlie mails,

with the proper incidents connected therewith, and the injury was

received while in the performance of their official duty, in charge
of the mails.2

the baggage of such troops, under the English statutes, and must be carried by
a railway company at the rates specified in 7 and 8 Victoria, ch. 85, § 12. At-

torney-General V. Great Southern & Western Railw., 14 Ir. Com. Law Rep.
447.

* Collett V. London & North W. Railway, 16 Q. B. 984
;

s. c. 6 Eng. L.

& Eq. 305. Lord Campbell, Ch. J. here says, "The duty does not arise from any
contract with the plaintiff, but from the obligation imposed by the legislature

upon the company to carry the mail-bags and the officers of the post-office in
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*
5. Almost precisely the same point was decided in a late case*

in New York, in regard to the United States mail agent, who was

injured while on board the company's cars in the discharge of his

official duties, in charge of the United States mail, there being no

contract for carrying plaintiff except with the government, and in

connection with carrying the mail. The decision of the court is

expressed in the language of Lord Campbell^ Ch. J., in the case of

CoUett V. London & N. W. Railway.*

charge of the letters. If it be the duty of the company to cany the plaintiff at

all, it must be their duty, in doing so, to use reasonable care and skill."

That the establishment and maintenance of public posts is an exclusive pre-

rogative of sovereignty, is a proposition admitting of no question. The history

of the establishment of public posts, for the conveying of public intelligence, and

for other puqioses connected with governmental administration, is curious.

They are mentioned as having been established, in the Persian empire, as

early as the time of Cjtus (Xen. Cyrop. lib. 8) ;
and in Rome, in the time of

Augustus (Suet, in Vit. Aug. c. 49). Plutarch, in his life of Galba, mentions,

that the magistrates were obliged to furnish horses for this service, upon proper

requisition. And the younger Pliny, in writing the emperor Trajan, apologizes
for having resorted to the use of the public post-chaises, under his charge, for

private purposes, in a case of painful emergence, the death of a near family

relative
;
and where he desired to have his wife pay her condolence to the sur-

viving members of the bereaved family, in the freshness of their grief. The

emperor's reply is a model of state papers, brief and pertinent. Book X.,

Letter 122, Pliny's Letters. Louis XL, it is said, first established them in France,

in 1474
; and it was not till the 12th of Charles II. that the post-office was estab-

lished in England, by act of parliament.
The history of the subject shows, that it has always been regarded as one of

the rights pertaining to sovereignty, and that the citizen, or subject, felt bound

to lend all requisite aid in its accomplishment. That the sovereign should be at

the mercy of the citizen, in this respect, involves the same inconsistency, as that

it should be so in regard to the other rights of eminent domain.
» Nolton p. Western Railway, 10 How. Pr. R, 97.

* 16 Q. B. 984
;

8. c. 6 Eng. L. & Eq. 305.
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CHAPTER XXXVIII.

THE CONSOLIDATION OR AMALGAMATION OP COMPANIES.

SECTION I.

The Power of the Legislature to combine Companies,

1. TTie power of the legislature unquestioned

in England.

2. Consent of the shareholders necessary in

this country. But acquiescence probably

sufficient.

3. Beyond the power of railway companies

in England to combine without legisla-

tive permission.

§ 252. 1. There seems to be no question made in England of

the power of different railway companies, or railway and canal

companies, to amalgamate or combine their interests and their

stock by agreement, with the consent of Parliament, under a special

act.^ This is every-day practice there, and seems to be a very

useful and just mode of arranging the business of different lines,

or the same continuous line often, where competition is liable to

do harm, both to the traffic and the shareholders. Some few ques-

tions, of no great importance, have already been decided upon this

subject. In a case where two canals were combined with the

grant of a railway, and the railway company were, by the special

act, to pay the canal companies a specified price per share for all

their shares,
" from and immediately after the opening of the rail-

way from A. to G. for public use
"

; the railway being so opened,
the whole length of the Grantham Canal, but * not the whole line,

as specified in the act, the remaining portion being that which

' Under a clause in the deed of settlement of a company, giving power to the

directors to act in their discretion as they should think for the interests of the

company, qucere whether they could purchase the business and take the assets

and liabilities of another company ;
but where the shareholders had acquiesced

in the amalgamation, and the dealings had been such that it was impossible to

replace the companies in their original position, it was held at any rate too late

to disturb the arrangement which had been made. Saxton Life Society in re,

32 L. J. Ch. 206. And see s. c. ex parte Era Life and Fire Ins. Co., 1 De G.

J. & Sm. 29.

•
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competed with the Nottingham Canal
; the Grantham Canal brought

an action for the price of their shares. It was decided, in the

court below, that no recovery could be had until the whole railway
was opened fOr public use, according to the terms of the act.^ But

in the same case in the Exchequer Chamber,' it was decided by a

divided court, that the railway being opened, so far as competed
with the G. canal, it was the fair import of the act, although con-

taining no distributive words, that each canal company might
recover its several interest, whenever the railway was fully opened,
as to competition with their interests.*

2. But in this country it seems to be regarded as indispensa-

ble, under the restriction in the United States constitution, that

the consent of all the shareholders, to the amalgamation of dif-

ferent companies, should be obtained.^ But, except in the case

' Grantham Canal Co. o. Ambergate, Nottingham & Boston & Eastern J. R.,

16 Jur. 991
;

8. c. 6 Eng. L. & Eq. 328.
=» 16 Jur. 946

;
8. c. 12 Eng. L. & Eq. 439.

* This seems to be a verj- just and reasonable decision, but not altogether

consistent with the terms of the act. But it is a striking illustration of the strong

inclination of the English courts, both of law and equity, ordinarily, to escipe
firom merely verbal and technical obstructions to the attainment of the full justice

of the case.

* Fisher r. Evansville & Crawfordville Railway, 7 Porter (Ind.), 407. See

also Kean p. Johnson, 1 Stockt. Ch. 405-424, for an elaborate opinion upon
this subject, where the special master, sitting for the Chancellor, arrives at the

conclusion, that the legislature have no power to consolidate different railway

companies without the consent of all the shareholders, and, as the statute pro-

vides, that nothing therein contained should aflfect "any right whatever," it should

receive the construction, that the consolidation provided fur should be effected,

in the only practicable mode known to the law, which would not affect rights,

i. e. by the consent of all the shareholders. Chapman v. M. R. & L. E. R. & S.

& Ind. Railway, 6 Ohio N. S. 119. The act of amalgamation is not void, but

voidable at the election of shareholders. McCray p. The Junction Railw., 9 Ind.

358. Stock subscriptions are thereby released. lb. In State v. Bailey, 16

Ind. 46, it was held that corporations can only consolidate with the consent of

the legislature, and when a consolidation is thus effected, it amounts to a surren-

der of the old charter, and the fonnation of a new corporation out of such por-

tions of the old as enter into the new. And see McMahan v. Morrison, 16 Ind.

172. Where two railway companies, in an agreement for consolidation, inserted

an article to provide for the completion and running of the route of one of the

two companies, and the directors of the consolidated company failed to comply
with the provisions of this article, it was held, that if the dtity thus created was

owing to all the stockholders, one of the stockholders could not sustain an action

against the directors, to enforce a compliance therewith
;
and if the duty was
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* of unpaid subscriptions and analogous matters, the shortest ac-

quiescence of the stockholders, in the combination of different

companies by act of the legislature, will be likely to be held by
the courts as conclusive of their right to interfere.^

3. But it seems to be regarded in England as beyond the

powers of railway companies to combine their interests and

equalize their dividends without an enabling act of the legisla-

ture. And it was held, that a single shareholder was entitled to

apply to a court of equity to restrain such an attempt.''^ And it

is competent for one shareholder to maintain a bill for an injunc-

tion restraining the company from doing an act beyond the range
of the statutory powers conferred upon them.'^ But a private

individual is not entitled to move an injunction against a public

company for exceeding their powers, unless he suffers an actual

injury in consequence.^

•SECTION II.

What amounts to an Amalgamation of Bailway Companies.

1. Mere association or alliance not sufficient. |
2. Agreement to amalgamatefrom a day past.

§ 253. 1. It has been held that one railway company associ-

ating, allying, and connecting itself with another in regard to

owing to a class of stockholders having in the matter a right or interest distinct

from the rest of the stockholders, any proceeding to obtain relief for a refusal

or neglect of the directors to discharge that duty, must bring before the court

not only the directors of the company, but the two classes of the stockholders.

Port CUnton Railw. v. Cleveland & Toledo Railw., 13 Ohio, N. S. St. 544.

Where two companies were amalgamated by agreement, the first company

covenanting to indemnify and hold harmless the stockholders of the second com-

pany, only those members of the second company who have executed the agree-

ment can claim specific performance of the contract of indemnity. Anglo-
Australian Insurance Co. r. British Provident Insurance Co., 8 Jur. (N. S.) 628.

*
Chapman & Harkness v. Mad River & Lake Erie Railway, and Sandusky

City and Indiana Railway, 6 Ohio N. S. 119. Two companies cannot consolidate

their funds, or form a partnership, unless authorized by express grant of the

legislature, or necessary implication. N. Y. & Sharon Canal Co. and Sharon

Canal Co. v. Fulton Bank, 7 Wend. 412. The majority of a corporation cannot

bind the minority, by the acceptance of a fundamental alteration of their charter.

Ante, § 56. See Macon & Western Railway v. Parker, 9 Ga. 377.
' Charlton v. Newcastle & Cariisle Railw. Co., 5 Jur. (N. S.) 1096.
8 Ware r. Regents Canal Co., 3 De G. & J. 212

;
s. c. 6 Jur. (N. S.) 25.

*
658, 659
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traffic, in which they have a common interest, does not amount

to an amalgamation between the two companies.* An amalga-
mation seems to imply such a consolidation of the companies
as to reduce them to a common interest.

2. An agreement to amalgamate from a day past seems to be

considered, in equity, as an actual amalgamation from that time.

But an agreement to do so from a future time cannot amount

to an amalgamation until the time arrive.*

SECTION III.

What Contracts made before Amalgamation enforced afterwards.

1. When the amalgamatUm it Ugal, all prior >,

6. Validity of proceedings in insolvency

contracts may be enforced. I against one of the former corporations,

2. But where anyformalities are not complied after consolidation.

with, it is otherwise.
I

7. One of the consolidated companies may
3. Admissions by the company contracting,

good against consolidated company.

4. Consolidated company may applyfunds to

pay debts offormer comjxinies.

make a valid mortgagefor its own debts

after the consolidation. Effect of con-

tract between different companies to

build connecting road, ^c.

5. Instance illustrating the right to amalga- 8. Contract of railway company for arbitra-

mate. I tion, enforced ajier its consolidation.

§ 254. 1. Where the amalgamation is strictly legal, and no

impediment arises in regard to the form of the remedy, it would

seem a contract, made before amalgamation, should be capable
of being enforced after. And where a clerk to a railway

* com-

pany had executed a bond, with surety, for the faithful discharge

of his duty to one company, which was subsequently amalga-
mated by act of parliament with another railway company, sav-

ing to the consolidated company all remedies upon contracts to

either, it was held an action will lie upon such bond.* So, too,

» The Shrewsbury & B, R. v. Stour Valley, and the London & N. W. R.,

2 De G. M. & G. 866
;

s. c. 21 Eng. L. & Eq. 628
;
Midland G. W. R. of

Ireland r. Leech, 3 Ho. Lds. 872
;

8. c. 28 Eng. L. & Ecj. 17.

'

London, Br. & S. C. Railway v. Goodwin, 3 Exch. 320
;

8. c. 6 Railw. C.

177. And the same point is so ruled in Eastern Union Railway v. Cochrane,
9 Exch. 197

;
8. c. 24 Eng. L. & Ya\. 495. In the former case the breach was

committed before, and in the latter, afler, the amalgamation. And the same

principle is applied to determine the liability of the companies, afler consolidation,

in Gould r. Langdon, 43 Fenn. St. 365.

VOL. II. 37 • 660
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such bond is good security to the new company for the faithful

conduct of such clerk in the employ of such new company.^
2. But where the amalgamation is illegal calls cannot be en-

forced, or, if the provisions for the amalgamation had not been

fully carried into effect, no suits for calls in the name of the

new company can be sustained.^

3. And in an important case in the United States Supreme
Court,* it seems to have been held, that in an action against the

amalgamated company, upon a contract for construction made

by one of the consolidated companies, the admission or act of the

company making the contract will bind the aggregate company

by way of estoppel in pais.

4. And where a railway and canal company were formed by
the union of several ancient canals and three railway companies,
and power was given to the united companies to issue new shares

for the purpose of raising capital, it was held no misapplication

of the funds of the new company to apply them first to the pay-

ment of a large debt of one of the canal companies.^

- Eastern Union Railway Co. v. Cochrane, 9 Exch. 197
;

s. c. 24 Eng. L. &
Eq. 495. And see Robertson v. Rockford, 21 HI. 451.

^ Midland G. W. Railway of Ireland v. Leech, 3 House L. Cases, 872
;

s. c.

22 Eng. L. & Eq. 45
; ante, § 56.

*
Philadelphia, Wilmington, & Baltimore Railway c Howard, 18 How. 307.

And see McMahan v. Morrison, 16 Ind. 172.

*
Cooper V. The Shropshire Union Railway and Canal Co., 6 Railw. C. 136.

The Richmond and Miami Railway, which was created under the laws of

Indiana, and owned a railway running from Richmond to the Ohio State Line,

and the Eaton and Hamilton Railway, which was created under the laws of Ohio,

and owned a railway nmning from Eaton, Ohio, to the state line of Indiana, in

the direction of Richmond, were, by virtue of laws of these respective states,

consolidated into one company, called the Eaton & Hamilton Railway Co. The
law in neither state, in terms, surrendered to the other any jurisdiction over the

property of the existing companies. Prior to the consolidation, the Indiana

company issued sixty bonds, of one thousand dollars each, and executed a first

mortgage on their road to secure pajTuent of such bonds to a trustee, with

interest payable semiannually, and these bonds were also guaranteed by the Ohio

company. Afterwards, but also prior to the consolidation, the same company
issued forty additional bonds, each for the same amount as before, and made a

second mortgage on their road to the same trustee to secure their panTuent. By
the articles of consolidation it was agreed that the companies should become

united as one, under the name aforesaid
;
that the corporate name, franchise, &c.,

of the Eaton & Hamilton company should be preserved and remain intact as if no

consolidation had been made, except as far as modified by the enlarged interests

of the company and the laws of Indiana
;
that all property and franchises of the
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*5. "Where the preliminary contracts by which two railway

companies were set on foot, each provided that the managing
committees or directors might

" demise or sell the undertaking,
or any part tliereof, or amalgamate the same or any part thereof,

ufith any other railway or railways, and the directors of the two

companies made and carried into effect an amalgamation of the

*two companies, which necessarily interfered with each other's

basiness, it was held, that the amalgamation of these two com-

panies came fairly within tlie preliminary contracts, and that an

action for calls might be maintained against any shareholder in

either company who had executed the preliminary contracts." ^

6. In a case" before the highest court in the State of Connect-

icut, where the question arose in regard to proceedings in in-

solvency against one corporation, which by acts of different state

legislatures had been consolidated with other companies in other

states, considerable doubt is expressed in regard to the mode and

the binding of effect of such proceedings, and, although the pro-

Indiana company were thereby transferred to and merged in the Ohio company,
and the organization and name of the fonner should cease

;
that the Ohio com-

pany should assume such property and franchises, and pay all the liabilities of

the Indiana company. Prior to the consolidation, bonds had been issued by the

Ohio company, which had been made liens on its road
;
and after the consolida-

tion, bonds were issued and made a lien on the entire road. The holders of the

first bonds, issued by the Indiana company, sued to enforce payment of their

bonds, by a foreclosure of their mortgage, the trustee having refused to sell

under the power therein contained. The suit was instituted against the Eaton

& Hamilton Railway, which appeared and defended; and it was held by the

Supreme Court of Indiana, first, that such consolidation at least effected a trans-

fer of the property of the Indiana company to the Ohio company, and tkat the

suit was therefore properly brought against the latter corporation : Secondly,
that the Ohio company, having acquired property in the road in Indiana, after

the execution of the said two mortgages, took the same subject thereto
;
and

that the holders of the first mortgage bonds had the right to enforce the pay-
ment thereof by proceedings for a foreclosure in the Indiana courts, and a sale

of the property in Indiana : Thirdly, that the power given in said first mortgage
to the trustee to sell the road in certain events, if it could be exercised by him

at all, did not prevent the bondholders from asserting their rights by fore-

closure, but was merely a cumulative remedy : Fourthly, that the courts of

Ohio would have no jurisdiction to enforce the foreclosure of said mortgage, and

that neither the agreements nor the laws above referred to gave them such juris-

diction, if indeed it could in any way be given. Eaton & Hamilton liailw. v.

Hunt, 20 Ind. 457.
« Cork & Yougal Railway v. Patterson, 18 C. B. 414. See ante, % 56, n. 1.

' Piatt p. N. Y. & Boston Railw., 2G Conn. 544.
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ceeding seems to have been recognized as regular and valid in

that case, it is very obvious there must always exist serious

embarrassment in bringing such proceedings to any satisfactory

determination.

7. And it has been considered that one or two or more con-

solidated railway companies may make a valid mortgage of its

property for its own debts, even after the consolidation.^ Two
or more companies entered into a joint contract for building

a connecting railway, one of the parties to the contract to build

the new road, the other parties contributing in a fixed proportion

to the expense, the company owning the road to control it, and

to pay over its net earnings to a trustee, who should distribute

the same monthly among the contributing parties until their

advances were reimbursed ; the road to be owned by all the com-

panies in proportion to their contributions. Subsequently and

before the road was built, another contract was made between the

parties, by which it was agreed to run an express through train

over the road, twice daily, for five years. The road was built and

the expenses contributed by the several companies, except a portion

duo from one of them, which was collected by suit. But in conse-

quence of the insolvency of one of the companies, the arrange-

ment for through trains failed, and the new road fell into decay.

Subsequently, and after some years, the company which built the

new road renewed it, and used it in connection with its own. Upon
a bill in equity, brought by the purchaser of the insolvent compa-

ny's road, for an account of the earnings of the new road built

by the contract, it was held, that the contract for building the road

and for running the through trains, were distinct and independent
of each other, and that the duty of the respondent company, to

apply the earnings of the new road, to reimbursing the expense
of building it, was not affected by the insolvency of one of the

contracting parties, and the failure of the through trains
;
and a

trustee and receiver of the earnings of the new road was appointed

and an account ordered.^

8. And where a railway company entered into a contract, one

of the terms of which was that the principal engineer, so long

as he remained such, should be the arbitrator in all matters of

8
Wright r. Bundy, 11 Ind. 398.

^ Bartlett v. Norwich & Worcester Railw., 83 Conn. 660.
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difference in regard to the contract, and tliat company was

subsequently amalgamated with another company, and, disputes

having arisen in regard to the contract, it was held, that such

person was still the proper arbitrator, he remaining in the same

office.io

'° Wansebeck Railw. Co. v. Trowsdale, Law Rep. 1 C, P. 269
;

s. c. 12 Jur.

(N. S.) 740.
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CHAPTER XXXIX.

MISCELLANEOUS MATTERS.

SECTION I.

Jurisdiction of the United States^ Courts.

1. Coi-poration sued as "
citizen

"
of a state.

2. Residence of shareholders iminaterial.

8-6. Review of decisions. Cwporation lia-

ble where it exists and was chartered.

6. Service of process upon authorized agent

in another state.

n. 6. Liability in foreign attachment-process

maintained by English courts.

§ 255. 1. Contrary to the earlier decisions of the United

States courts it is now settled that a corporation is to be regarded
as a " citizen

"
of the state where it exists, and as such may be

sued, in that circuit, by a citizen of any other state.^

2. And it makes no difference that the shareholders and

members of the corporation reside in different states, as it is the

artificial being created by the act of incorporation which is the

party, and not the corporators.^

3. But a railway company cannot be said, either at law or in

equity, to reside in a different district from the one where it

exists and was chartered. Nor can a circuit court of the United

States take cognizance of a controversy in one district or state,

where the subject-matter of the controversy lies beyond the limits

of the district, and where the process of the court cannot reach

the locality of the controversy .^ This was the case of a *
railway

' Marshall v. Baltimore & Ohio Railw., 16 How. 314. Mr. Justice Oner, in

giving the opinion in this case, cites the case of Louisville, Cincinnati, & Charles-

ton Railw. V. Letson, 2 How. 497, as having virtually decided the question, and

as having been so regarded and recognized by the profession and the court. See

also Works v. Junction Railw., 6 McLean, 425
;
Culbertson v. Wabash Nav. Co.,

4 McLean, 644.
* Louisville Railw. v. Letson, 2 How. (U. S.) 407. See also ante, § 20, and

cases cited. But see Ohio & Mississippi Railw. ». Wheeler, 1 Black (U. S.),

286; Wheeden ». Cam. & Amb. Railw., 2 Philadelphia, 23; s. c. 1 Grant's

Cases, 420.
^ Northern Indiana Railw. v. Michigan Central Railw., 15 How. (U. S.) 233.

See Wheedon v. Cam. & Amb. Railw., 2 Philadelphia, 23
;

s. c. 1 Grant's Cases,
•
663, 664
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in Indiana entering into an agreement with a railway in Michigan
to allow them to build and operate their road under their charter.

Another railway company in Indiana, claiming that their rights

were being infringed, filed a bill in equity in the United States

District Court for the District of Michigan, to enjoin the company
in that state, who were proceeding imder the contract without

making the other party to the contract a party to the bill. The

Circuit Court upon hearing dismissed the bill, and the Supreme
Court affirmed the decree. The Supreme Court held also, that

the other party to the agreement was a necessary party to the

bill.

4. In a suit in Indiana, in the Circuit Court of the United

States, between the same parties, it was held that a corporation

is not amenable to process except in the state where its business

is done.^ A corporation in Indiana cannot sue, in that state, a

420. It is here held, that though a corporation is not per se a citizen within the

meaning of the Constitution of the United States, yet when sued, if its govern-

ing officers, who are the substantial parties, are citizens of the state which created

the corporation, and the other party is a citizen of another state, the federal

courts have jurisdiction, and the suit is removable under the act of 1789, called

the judiciary act.

But a claim against a railway company for the loss of goods as a common
carrier is a chose in action, and not assignable so as to enable the assignee to

sue in the United States courts, unless the assignor could have sued in these

courts. Ayres v. Western Railw., 48 Barb. 132.

* And see Ohio & Mississippi Railw. v. Wheeler, 1 Black (U. S.), 286. It

is held in this case, that if all the members of a corporation are citizens of one

state, it may maintain a suit in the federal courts against a citizen of another

state ;
that the presumption is, that all tlie members of a corporation are citizens

of the state which created it; and that no averment to the contrary will be

heard for the purpose of withdrawing the suit from the jurisdiction of the court.

But it is also held in this case, that a corporation chartered in two states cannot

have the same legal being in both
; they arc two separate corporations, and

cannot unite to sue a citizen of either state. And the Supreme Court of Indiana

lately held that a corporation, created by a special charter from the state of

Indiana, in which the corporation is made to consist of certain directors and

their successors, with power to construct a railway in said state, and in con-

nection therewith to own and manage certain property in the state of Ohio,

could not, by reason of such autliority, change its domicile to the latter state.

Aspinwall c. Ohio & Mississippi Railw., 20 Ind. 492. And see, as to foreign

corporations, Boley r. Ohio Life Ins. & Trust Co., 12 Ohio (N. S.) 139 ; Sprague
r. Hartford, Providence, <& Fishkill Railw., 5 R. I. 283. See, as to jurisdiction

of state courts over matters pending in the federal courts, Ohio & Miss. Railw.

c. Fitch, 20 Ind. 498. And a person suffering injury uj>on the defendants^ rail-
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corporation doing business in the State of ^Michigan. Where the

•subject is essentially local, the action must be brought in the

state where the injury is done."

5. It has been held that an insurance company chartered by
one state and having its principal place of business there, is to

be regarded as a citizen of that state, for the purpose of main-

taining suits or being sued in the Circuit Courts of the United

States.*

6. But it was also held, in this case, that a judgment recov-

ered against such company in another state, by service of process

upon an agent of the company doing business there, on behalf of

the company, and who was permitted so to transact such business,

by consent of the legislature of that state, upon condition that

service of process upon such agent should be regarded as service

upon the company, was a valid judgment, and entitled to the

same consideration in the state where the company was located as

in the state where rendered.^

SECTION 11.

Liability for doing an Act prohibited by the Company^s Charter,

without Special Damage to the Party interested.

§ 256. Where the owner of a ferry across the river Mersey
was protected in his rights by a section in the special act of a

way in New York may maintain an action for the same in the courts of New
Jersey. Ackeeson r. Erie Railw., 30 N. J. 309.

* Northern Ind. Railw. v. Mich. Cent. Railw., 5 McLean's C. C. 444. See

also Woolsey v. Dodge, 6 id. 142. The same general doctrine is somewhat

elaborated in Baltimore & Ohio Railw. v. Glenn, 28 Md. 287. It is here said

that corporations can have no status away from the state of their creation
; they

cannot transfer themselves, at will, beyond the limits of that state. But they

may enter into binding contracts, through the instrumentality of agents, in

other states.

'
Lafayette Insurance Co. ». French, 18 How. 404. In a recent case before

the House of Lords, the question was determined that an English railway com-

pany may be sued in Scotland by process of foreign attachment. London &
Northwestern Railw. v. Lindsay, 3 Mc Qu. Ho. Lds. 99

;
8. c. 30 Law Times,

357. But this question is influenced by the peculiar deference of the Scottish

courts to taking jurisdiction of parties domiciled abroad, through the operation

of the process of foreign attachment. That seems to be one of the peculiar and

*666
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railway, prohibiting the company from extending their road

across the river until certain other works were finished, it was

held that he might maintain an action against the railway

company, for violating such provisions of their act which were

obviously inserted for his protection only, and not with any refer-

ence to the public interests, without showing the special damage
he had thereby sustained.^

• SECTION III.

Mode of reckoning Time.

Difference between that ofEngland and America.

§257. By the English statute twenty-one days are allowed

the shareholders, after notice of the making of calls, in which to

make payment. This means twenty-one clear days, exclusive of

the first and last days.^ But it is questionable whether the same

construction would be applied to a similar provision in this coun-

try, unless the terms of the statute were very explicit in that

direction. The more common mode in this country, in reckoning
time specified in a statute, is to exclude the day from which

the period is reckoned, and to include the day of its accomplish-

mient.^

SECTION IV.

Service of Process upon Companies.

§ 258. Where a statute provided that, unless the company

designated some agent, within certain precincts, upon whom ser-

vice might be made, it would be competent to summon the corn-

long standing infirmities of the Scottish courts. And with all due submission, it

has seemed to us, that in regard to ex parte divorces, and some other matters,

the American courts have adopted the practice of the Scottish courts, without

much consideration, partly, perhaps, because they seemed convenient for the

emergency ;
and partly too, possibly, because we derive so much that is good,

and so little that is not, from that excellent country.
' Chamberlaine r. Chester Railway, 1 Exch. 870.
» In re Jennings, 1 Irish Eq. (N. S.) 236

; Hodges, 107.

'
Bigolow V. Wilson, 1 Pick. 485, opinion of Wilde, J.
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pany, by service upon any officer, superintendent, or managing
agent of the company within the precinct, and service was made

upon the freight agent of the company, it was held competent
for the company to defeat the service and the jurisdiction of the

court by showing that they had a director within the precinct,

upon whom service should have been made.^

'
"Wlieeler r. New York & Harlem Railw., 24 Barb. 414; Ante, § 255, n. 5.

In Iowa, a railway company may be sued in any county through which its road

passes, or in which its corporate powers are exercised. Richardson ». Burlington
& Mo. River Railw., 8 Iowa, 260. For the practice in Ohio, see Fee v. Big Land
Iron Co., 13 Ohio (N. S.), 563. These matters are generally regulated by statute

in the diflFerent states. Dixon ». Hannibal & St. Joseph Railw.,
* 31 Missouri,

409 ; Farnsworth v. Terre Haute, Alton, & St. Louis Railw., 29 id. 75
; Sprague

». Hartford, Providence, & Fishkill Railw., 5 R. I. 233; Sullivan v. La Crosse

& Minn. Packet Co., 10 Minn. 386
;
New Albany & Salem Railw. v. Tilton,

12 Ind. 3
;
Ohio & Miss. Railw. v. Boyd, 16 Ind. 438

;
Peoria Ins. Co. ». Warner,

28 HI. 429. In Conn. Mutual Life Ins. Co. v. C. C. & C. Railw., 41 Barb. 9,

it was held, that where bonds and coupons, though executed in the state of

Ohio, were payable in the state of New York, the cause of action arose in the

latter state, and its courts would have jurisdiction, even though both parties

might be foreign corporations. 41 Barb. 9. And see Harris r. Som. & Ken.

Rmlw., 47 Maine, 298. See Taft v. Mills, 5 R. I. 393. Service of summons
on a travelling agent of an insurance company, or upon one authorized only to

effect insurance, is not a valid service upon the company; Parke v. Common-
wealth Ins. Co., 44 Penn. St. 422. See Kennard v. Railroad, 1 Wallace, Phila-

delphia, 41
;
Ohio & Mississippi Railw. v. Quier, 16 Ind. 440. As to the English

practice, see Unity General Assurance Association in i-e, 11 W. R. 355
;
London

& Westminster Wine Co. in re, 9 Jur. (N. S.) 1102
;
National Credit & Ex-

change Co. in re, 7 L. T. (N. S.) 817
; Kej-nsham Blue Lias Lime Co. v. Baker,

2 H. & C. 729.

It is not competent to give jurisdiction to the courts of another state over

corporations not incorporated there, or having any business agency there, by
the service of process upon the president of the company ;

and if judgment were

entered by default in an action against the company, so brought, the same would

be stricken off by the court, whenever brought to its notice. Buck r. Ashuelot

Manuf. Co., 4 Allen, 357.
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•CHAPTER XL.

PLEADING.

SECTION L

Declaration.— Motion in Arrest.

§ 259. It is not intended to give even an outline of the plead-

ings in actions affecting railways. Tliat would carry us quite

too far into the general subject of pleading, which is now falling

into disregard, if not into disrepute, in this country, and in regard

to which, like every thing else here, and everywhere, more or less,

there is no backward step.

But we have deemed a brief reference to some of the more

practical points decided, since railways have engrossed so much
of the business of the country, in relation to the necessary forms

of pleading, as not unworthy of notice.

It has been held, that in a declaration for injuries to animals,

the general allegation that the plaintifTs animal was upon de-

fendants' road, and there negligently and carelessly run over

and killed by their train, is sufficient. And that such declara-

tion is good, after verdict, even although it may have appeared on

trial that the negligence of defendants consisted in defect of

fences, and not in the management of the train
;
that questions of

variance between the declaration and proof should have been taken

on trial, and cannot be raised in arrest of judgment; that

judgmcmt will not be arrested after verdict, for any defect in the

pleading Avhich might be fatal on demurrer, if, from the pleadings
and the course of the trial, as shown by the exceptions, it is mani-

fest that the requisite facts, defectively stated or omitted in the

pleadings, were proved on trial ;
and that it is not necessary to

allege that plaintiflf was without fault.^

' Smith p. Eastern Railw., 35 N. H. 366 ; Oldfield v. N. Y. & Harlem Railw.,

4 Kernan, 310.
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Indebitatus assumpsit is a proper form of action to recover

money due upon subscription to stock in a railway .^

* The conductor of a railway train is a special agent of the com-

pany, and service may be made upon them through him, under

the statute of Indiana. ^

Under the English practice, where in an action for calls upon

subscription to stock the declaration sets out in detail the authori-

ty for making such calls, it is competent for the defendant to plead
" never indebted," thus putting the plaintiff upon the proof of his

entire declaration.*

In an action on the case against a railway company for damage
caused to a horse by the neglect to fence their road, by reason

whereof the horse escaped and went at large and thereby received

such injury, the declaration stated that the defendants neglected

to keep a suitable fence along their track, and for want of " such

fence the plaintiff's horse escaped from his pasture and went at

large, and by means of going at large as aforesaid the horse was

greatly injured
"

;
and it was held, that although the declaration

might be bad on demurrer, it was suflScient on a motion in arrest

of judgment after verdict for the plaintiff.

In an action for default of common carriers in not transporting

perishable goods in a reasonable time, whereby the same were spoil-

ed, it was held sufficient to allege the delivery on board the defend-

ants' boat of certain poultry, and the receipt of the value by him for

transportation to New York, on the same day, and that the defend-

ant did not proceed to New York with the same, on that day, nor

within a reasonable time afterwards,
" but so negligently conducted

himself in that behalf, that said poultry was not conveyed to New
York and delivered there, until the same, in consequence of such

negligence, became spoiled."
^

In an action founded on the duty to build fences by a railway

company, brought against the receivers and trustees of the same

under mortgage, enough must be alleged to show, that the defend-

ants were operating the road, under such circumstances, as to

have assumed the statutory duty of maintaining the fences. But

if it is alleged, that the injury occurred by reason of the careloss-

• Peake r. Wabash Railw., 18 Dl. 88.
' New Albany Railway r. Grooms, 9 Ind. 243.
* Welland Railw. v. Blake, 6 H. & N. 410.
" Peck V. Weeks, 34 Conn. 145.

•669
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ness of the defendants and their servants, in driving an engine or

locomotive, whereby the same ran against and killed the plaintifiTs

cattle, it shows a good cause of action at common law. ®

•
Cooley V. Brainerd, 38 Vt. 394. An allegation of duty, without stating the

facts upon which the duty arises, is immaterial in pleading and of no force.

Hewison r. New Haven, 34 Conn. 136.
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APPENDIX OF CASES

REPORTED SINCE THE EDITION WENT TO PRESS.

COMMON CARRIERS.

Delivery to wrong person.

Carrier is responsible in such cases, without regard to the question of

due care or negligence on his part. Hall v. Boston & Worcester Railw.

14 Allen, 439.

Where property is stolen from carrier's warehouse.

In actions to recover for property stolen while in the custody of carriers,

as warehousemen, it is competent to show, in defence, that the defendants

exercised the same degree of care in keeping the property safely which is

usually exercised by other companies in the vicinity in regard to similar

property similarly situated. Cass v. Boston & Lowell Railw., 14 Allen,

448. But, in such cases, the burden of proof is upon the carrier to show

that the loss occurred without his fault. lb.

One company draunny the trains of other companies over its road.

In such cases, the company drawing the passenger or freight trains of

another company over its road assumes the responsibility of common

carriers, and as such is responsible to the same extent as other carriers of

freight or passengers. Vermont & Mass. Railw. v. Fitchburg Railw.,

14 Allen, 462. And it will not exonerate the company, in such case,

from its responsibility to the other company, whose cars it thus transports,

that the latter company agreed to assume all responsibility for damage or

loss occurring in the transit, unless accruing from the negligence of the

other company or defect in its track ; and that this loss occurred from

defect in its track, but which defect occurred without fault on its part. lb.

Contracts exempting carrierfrom all responsibility.

Such contracts will not exempt the carrier from responsibility for actual

negligence either of himself or his servants. Penn. Railw. Co. v. Butler,

57 Penn. St. 835.

VOL. u. 88
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In Penn. Railvv. v. Books, 57 Penn. St. 339, where two trains came in

collision, whereby the plaintiff below suffered damage, the court held, that

the habits and competency of the conductors upon the trains might be put

in evidence, as ground of showing that the collision occurred by culpable

negligence. And, also, that when a habit of intoxication on the part of the

conductor is shown, it raises a presumption of negligence in case of acci-

dent. It would seem more in accordance with former rules of evidence, to

presume negligence from the occurrence of the accident. The character

and habits of the agents of the company at the time opens a rather broad

field of inquiry.

There are some most unquestionable propositions as to the admissibility

of the declarations of agents and servants in general, and of corporations

in particular, here laid down ; but they are of no great practical value.

The difficulty is to know when the declaration of an agent or servant

is to be regarded as part of the res gesta. That is not to be assumed

merely because the declarations are contemporaneous with the act, which

seems to have become the general ground of admissibility of late ;

but it is requisite to the admissibility of the mere declarations of a per-

son not in interest, that the declarations should not only be made at the

time of the act, but that they be made for the purpose of qualifying or

giving character to the act. Unless this be so, the declaration is not

admissible.

It is here said, that every one riding upon a passenger train is presumed
to be there lawfully, and prima facie as a passenger. The burden of show-

ing the contrary is upon the carrier. But if the person be riding upon an

employee's pass, the presumption is that he was an employee or servant of

the company, and the burden of showing the contrary is upon him. lb.

Damaffes,

It is here said, will include a reasonable compensation for suffering, ex-

pense of medical attendance, loss of time ; but unless the injury is wan-

tonly inflicted, the damages must be strictly compensatory. lb.

The damages are for compensating the pecuniary loss, and not as a

solatium. lb. But See Penn. Railw. v. Allen, 53 id. 276.

Keeper offern/ responsible as common carrier.

The keeper of a public ferry across the Mississippi River is responsible

as a common carrier, and liable to an action for failing to transport plain-

tiff's cattle, in consequence of not having his boat in condition for use ; and

the fact that he is subject to a penalty for such default by the terms of the

license from the city will make no difference. Slimmer v. Merry, 23

Iowa, 90.
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Effect of carriet't notice or contract in regard to responsibility.
—

Delay

of freight.

Will not exempt the carrier from the duty of using ordinary diligence

in carrying freight forward in reasonable time. The burden is upon the

plaintiff, in such cases; but he will make sl prima facie case, by showing
an unusual delay in delivering the goods, with reference to the general

course of business. Mann v. Birchard, 40 Vt. 326.

Where cattle were placed in cars in season for the night train, with the

knowledge of the station agent, and two trains passed without taking these

cars, and in the morning the plaintiff took his cattle away, it was held the

company were responsible for all damage to the cattle during the night ;

and the fact they were not fed was proper for the consideration of the jury.

Illinois Central Railw. v. Waters, 41 111. 73.

An express company cannot restrict their common-law responsibility, by

giving a receipt to the mere servant of the owner of the goods, containing

such a condition ; certainly not unless there is satisfactory evidence that

the owner became aware of, and assented to, the terms of such receipt.

Buckland v. Adams' Express Co., 97 Mass. 124; 8. p. Perry v. Thompson,
98 id. 249.

Where the drover sent by the owner of hogs to superintend the trans-

portation of them from Chicago to Boston, after they had been loaded into

cars at Suspension Bridge, discovered that the cars were not suitable, and so

informed the servants of the company, but said nothing to the superin-

tendent, who was near by, and without farther remonstrance suffered the

cars to be attached to the train, which was to start for Albany in ten or

fifteen minutes, and went to the ticket ofhce to procure a pass ; and on

securing the same, was presented with a written contract, and told that he

must sign it with the name of his employer, which he did, without express

authority from him, and without knowing its contents, supposing it to be

some contract about the hogs which the manner of doing the business

required him to sign ; it was held, that the drover, under the circum-

stances, must be regarded as representing the owners in the matter of the

transportation, and that his contract therefore bound them. A large

number of the hogs died from suffocation, in consequence of the defective-

ness of the very cars objected to by the drover, and which the servants of

the company insisted were amply sufficient, and such as the company had

always used. The drover did all he could on the passage to afford the

animals suitable air, and to relieve their distress in other respects, and at

Rochester informed the station agent that they were in danger of being

killed, and urged that they should be loaded into other cars ; but the agent
said they had no other cars, and the animals were not in fact suffering

as supposed or represented, and they were carried through to Albany,
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where forty or more were found dead. The writing was a formal agree-

ment, inter partes, signed by the station agent as such, and by the drover

with the name of the owner. It provided, that where the company trans-

port live stock at the reduced rates charged in the present case, they
should not in any event be held responsible beyond a certain amount for

any single animal, and the owner agrees to take the risk of injuries from
" heat, suffocation, or being crowded ;

" and to examine the cars, and to take

all risk of injury from any defect in the same ; and to send some person

to superintend the transportation. The court held the contract binding

upon the owners, and that it exonerated the company from responsibility

for the loss. Squire v. The New York Central Railw., 98 Mass. 239.

But a contract exempting the company from responsibility for loss or

damage to live stock in "
loading, unloading, conveyance, and otherwise,

whether arising from negligence, misconduct, or otherwise," was held not

to extend to any deficiency in the carriages, or injury from any source

except those enumerated or one of similar character. Hawkins v. Great

Western Railw., 17 Mich. 57.

In a case in Georgia, Purcell v. Southern Express Co., 34 Ga. 315, the

familiar propositions were reaffirmed, that a receipt given for freight

received, and specifying the terms on which it was to be carried, might be

explained by proof of a special contract between the shipper and the

carrier. But it was also held that no special contract will excuse the

carrier for losses caused by his own neglect. If the carrier fails to deliver,

the burden is upon him to show a valid excuse.

If cotton, on its arrival at its destination, is left upon a side track, within

ten feet of the main track, exposed to be ignited by sparks from the passing

engines, the carrier will be responsible for consequences. lb.

The owner of freight has the right to stop it at any point, or to alter its

destination ; but if it be carried upon a special contract, the carrier has a

right to freight already earned, before he gives the goods a new desti-

nation. Withers v. Macon & Western Railw., 35 Ga. 273.

When responsibility begins.

The responsibility of the carrier does not attach until the goods are so

far committed to his custody, or that of his agent, as to require to be cared

for by him, and that this be done with his knowledge and consent. Gros-

yenor v. New York Central Railw., 39 N. Y. 34.

New destination given goods.

The consignor may alter the destination of the goods while in transitu,

and if the consignee have obtained no constructive possession. Strahorn v.

Union Stock Yard & Transit Co., 43 111. 424.
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Damage$,

In Gushing v. Wells, Fargo &, Co., 98 Mass. 550, the court held the

carrier responsible for the failure to deliver gold coin, received for trans-

portation, for the value of the coin in legal-tender notes, treating the coin

as a commodity, which it had refused to do in an action of contract payable

in coin. Wood v. Bullens, 6 Allen, 516; Bush v. Baldrey, 11 Allen, 367.

The distinction is rather nice, although just, and was dissented from by Mr.

Justice Hoar. The recent decision of the United States Supreme Court is

a virtual reversal of the former rule, and renders the distinction un-

important.

Termination of carrier's responsibility.

Does not terminate after the arrival of the goods at the place of desti-

nation, until they are unloaded, and put into a reasonably safe and suitable

place for their reception by the consignee, if they are not delivered to him

at once. Rice v. Boston & Worcester Railw., 98 Mass. 212.

The usage of a port, that in order to constitute the delivery of goods by
carriers by water a receipt must be given for the same by the consignee or

his agent, is a bad usage, and not binding upon the owner of the goods,

or admissible in defence of an action against the consignee for loss of the

goods through his negligence. Reed v. Richardson, 98 Mass. 216.

Where the carrier charges for delivering the goods at a particular place

beyond the termination of his route, he is responsible, as such, for the safe

delivery at that place. Baltimore «& Ohio Railw. v. Green, 25 Md. 72.

The right of railway companies to enter into such contracts, and to own
steamboats for that purpose, is ably discussed and maintained in Wheeler v.

S. F. & A. Railw. 31 Cal. 46.

The rule of law stated in the text, anU^ vol. 2, p. 69, and in Moses v.

Boston & Maine Railw., 32 N. H. 523 ; Smith v. Nashua & Lowell Railw.,

7 Foster, 86, is affirmed in Jeffersonville Railw. v. Cleveland, 2 Bush,

468.

In a recent case, Morse v. Brainenl, 41 Vt.—
,
where the plaintiff shipped

cattle on the Vermont & Canada Railway, tinder the control and manage-
ment of the defendant, as receiver in chancery of the Vermont Central

Railway, to be transported across the two roads in the control and man-

agement of the defendant ; and also over connecting roads in New Hamp-
shire and Massachusetts, and to be delivered at Medford, near Boston, all

the roads being connected in the transportation, and dividing the freight

according to a rate fixed by themselves, but not forming a strict partner-

ship, so far as appeared ; the defendant was held responsible for any damage

happening upon the connecting lines, on the ground of an implied contract

to deliver at the end of the route. The bill of lading stated that the
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goods were to be transported by the defendants from the place of shipment
to the place of delivery, and the whole freight to be paid by the consignee
at that place.

WTiat is personal baggage.

It has been held in the county courts in England, that a photographic

apparatus cannot be regarded as personal baggage. "We think it might be

80 regarded in this country if the passenger had no other.

Where luggage is left with the carrier after its arrival at the termination

of the route, whether with or without special arrangement, the carrier's

responsibility, as such, terminates, and he is only responsible as a ware-

houseman, and not for its destruction by fire, without his fault. Jones v.

The Norwich & New York Transportation Company, 50 Barb. 193.

Deficiency of trains and other accommodations.— The agency of Congress

the only hopeful remedy.

Where the statute required railways to run a suflScient number of trains

to accommodate the business on the line, and gave the courts of equity

power, on petition of any party interested in the provision, to appoint

commissioners to settle any disagreement as to what may be considered

such reasonable accommodation ;
and also provided that " said court is

hereby invested with full equity powers to enforce the provisions of this

act," it was held the court had no jurisdiction in equity, upon the petition

of such persons, to compel the running of such trains. The court considered

that a party interested only in common with the general public, could not

properly represent that interest, but that the Attorney General would be

the most proper party to move in such a proceeding. But the terms of the

statute in allowing
"
any person interested in the transportation of freight

or passengers
"
along that line to petition the court, would seem a sufficient

indication of the right of such party to pursue the matter to final judgment,

since it would affijrd no relief to determine the controversy between the

claimants and the company, unless the decision of the commissioners could

be enforced by the court in the same proceedings, and without resort to a

new action. It is just this kind of technical refinement, and disposition, in

the courts to escape from interfering with the railway management of the

country as long as that is practicable, which renders it so difficult to effect

any system in regard to the matter. We are not much surprised that such

a feeling of reluctance exists in the courts, in order to escape labor and

responsibility, enough of which they commonly have already. But there

must be something done upon this subject speedily, or the country will

become a serious sufferer, in many ways. There should, unquestionably,

be some way devised, either by the action of Congress or the State

legislatures, or by the concurrent action of both, to establish some Com-

mission of sufficient ability, and with adequate powers, to control the entire
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subject throughout the country. But this will never be done by the assent

of the railways. They will prefer to be as independent of extraneous

control as possible. It must be effected by some general, national system
of legislative and judicial controL And this seems impossible to be

effected, except by the legislative action of Congress, in order to establish

system, and the enforcement of it through the agency of the national

courts. This is the only mode of procuring the creation and enforcement

of one uniform system throughout the entire country. A uniform national

system of railway control and management, once established by the

concurrent action of the state legislatures, which it would be next to

impossible to effect, could not be used one month without exhibiting prac-

tical defects, such as to ruin the whole operation, unless speedily remedied.

If the remedy were left to judicial construction alone, throughout the several

state courts, we should speedily have as many systems as courts. It would,

of course, be altogether hopeless to effect any amendments by the concurrent

action of forty state legislatures. It seems certain, therefore, that we must

either have a national system of supervision of railways through the action

of Congress and the national courts, or else surrender it wholly to the

railways themselves. The present state of these matters in the state of

New York shows pretty clearly what we are fast coming to throughout the

country,.unless some speedy and efficient remedy is applied.

As to what amounts to contract to deliver at a specified time, see

WaUace v. Great So. & Western Railw., 17 W. R. 464.

Goods not arriving in time.

The defendant was a carrier of freight by a steamboat, making daily

trips between Bridgeport and New York, and was accustomed to carry

dressed poultry for the plaintiffs, who were dealers in that article, and

who lived on a railway running into Bridgeport. It was their custom to

send their poultry packed in boxes by railway in season for the boat,

to be forwarded by the agents of the railway per the boat, unless there

was reason to fear that the boat would be detained, and, in that case, per

the New York railway; and, in several cases, where the boat had been

detained, the agent of the steamboat had transferred the poultry to the

railway for the eveniug freight train to New York. A quantity of

poultry was sent by the plaintiffs by railway, and delivered on board the

boat on the 13th of May, packed in ice, and directed to a certain poultry

dealer in New York, and a receipt taken for it, stating the contents, and

signed by the clerk of the boat. The delivery was in season for the boat

of the 13th, but that was detained by a fog, and did not sail until the

15th. The delay was unavoidable. No care, however, was taken of

the poultry by the persons in charge of the boat
; and, in consequence, the
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ice melted, and the poultry was injured. Held, that the defendant was

liable. Peck v. Weeks, 34 Conn. 145.

It affords no excuse in such cases, that the carrier signed the receipt

without examination, and had no actual knowledge of the contents of the

boxes. lb.

Stoppage in transitu.

Goods shipped by the consignor, on board a ship chartered by himself,

to the consignee, at his risk, and subject to his order, and the bill of

lading indorsed to and received by him, and the ship having arrived at

an intermediate port, and applied to the consignee, for instructions as to •

the port of destination, are not beyond the reach of the right to stop in

transitu by the unpaid vendor. Fraser v. Witt, 17 W. R. 92.

It was held by the Judicial Committee of the Privy Council, in

Rodger v. The Banks, &c., 17 W. R. 468, that the forbearance or

release of a pre-existing claim is not a sufficient consideration for the

transfer of a bill of lading, so as to defeat the right of stoppage in transitu.

But the opinion is not delivered by one of the law members, and does not

seem to be placed upon the ground assumed by counsel, Sir Roundell

Palmer, and is probably not law, upon the ground stated in the note,

certainly not to the extent stated.

But an assignment of the bill of lading for the purpose of securing the

assignee for accepting a bill of exchange concurrently drawn, will not

entitle the assignee to take possession of the goods, if he refuse to accept

the bill. Shepherd v. Harrison, 17 W. R. 609; s. C. affirmed in Exch.

Chamber, id. 770.

Baggage.

The Stat, of the U. S. 1851, c. 43, § 2, exempting masters and owners

of sea-going vessels from liability as carriers, for the loss of bank-bills,

coin, jeweli-y, precious metals, and precious stones, shipped and laden

without notice to them, and entry on the bill of lading of the true

character and value of the same, does not apply to their contracts for the

carriage of passengers with their luggage. Dunlap v. International

Steamboat Co., 98 Mass. 371. But in such case the carrier is not

responsible for money beyond an amount sufficient for the reasonable

travelling expenses of the passenger, if delivered in his valise, and

received as luggage, without notice that the contents are more than

ordinarily valuable. lb.

And the carrier is not responsible for money of one passenger in a

valise, which another passenger, with the knowledge of the first, delivers

as his own luggage, and which is received by the carrier as such. lb.

The owner of a valise, containing samples of merchandise, and which

he intrusted to an agent for the purpose of making sales, cannot recover
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for the same of a railway company, to whom the agent delivered it as his

own personal luggage, for transportation under a ticket purchased by the

agent, without adducing proof of gross negligence on the part of the

company. Stimson v. Conn. River Railw., 98 Mass. 83 ; s. p. Miss.

Central Railw. v. Kennedy, 41 Miss. 671.

COMMON CARRIERS OF PASSENGERS.

Degree of care required.

Carriers of passengers by steamboat must see to it, that a small boat,

hanging over the deck of the steamboat, is so fastened as not to fall in

consequence of any cause (including careless and irregular acts of other

passengers) which may be reasonably anticipated. Simmons v. New

Bedford, &c. Steamboat Co., 97 Mass. 361. Railway companies who

carry passengers in the caboose car, attached to the freight trains, and

receive fare of them, the same as in passenger trains, incur the same

responsibility for their safety as in other cases. Edgerton v. New York

& H. Railw., 39 N. Y. 227.

Contributory negligence.

A railway passenger cannot maintain an action against the company
for a personal injury sustained by him, in consequence of his voluntarily

and unnecessarily standing upon the platform of a passenger car, while

the train is in motion. Hickey v. Boston & Lowell Railw., 14 Allen, 429.

And it will make no difference that this was done in conformity with

a general practice, by express permission of the conductor and brakeman,
and without objection from the superintendent and directors, who knew

of the practice. lb.

So, too, one that is injured by attempting to leave, or to go upon a

passenger train while in motion, cannot recover. Gavett v. Manchester

& Lawrence Railw., 16 Gray —. See also Bait. & Ohio Railw. v.

Breinig, 25 Md. 378.

The Irish courts persistently hold that to defeat the action, plantiff's

contributory negligence must be such that the defendant, with ordinary

care, could not avoid doing the damage. Doyle v. Kiuahan, 17 W. R.

679.

Titne of dejmrture ofpassenger trains.

The company, by advertising the time of departure of passenger trains,

and selling tickets for such trains, impliedly bind themselves that the

trains shall leave at the times named, with the qualiBcation of the right
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to change the time of departure, upon giving reasonable notice. Sears v.

Eastern Railw., 14 Allen, 433.

But where the company advertise the time of their trains in the public

newspapers, and sell tickets by the package to persons who buy ia faith of

the trains keeping the time thus advertised, they will be responsible in

damages to the purchasers, where they alter the time of the trains, and

give no other notice of it, except by handbills posted in the cars and at the

stations ;
and it will make no difference, that the company are able to

show, on their part, a usage for several years, to make occasional changes
in their time-tables, in regard to certain trains, with no other notice than

as above stated. lb.

Where a person ran her foot against a weighing machine upon the

platform, and suffered damage, held not entitled to recover. Blackman

V. London B. & S. C. Railw., 17 W. R. 769.

A passenger who falls out of a railway carriage in attempting to shut

the door, when it flies open and causes him inconvenience only cannot

recover for any injury. Adams v. Lancashire & Yorkshire Railw., 17

W. R. 884. But where the guard shut the door on plaintiff's fingers,

company held responsible. Fordham v. L. & B. & S. C. Railw., id. 896.

Lo$t baggage.

Carriers not responsible for several watches, or women's dresses carried

in a man's trunk, or for expense incurred in searching for the lost

baggage. Miss. C. Railw. v. Kennedy, 41 Miss. 671.

Fare prescribed hy city ordinance.

The fare prescribed by the city ordinance of Boston for hackney coaches,

for the transportation of passengers, includes compensation for time and

trouble in going after the passenger, as well as in carrying him. Common-

wealth V. Duane, 98 Mass. 1. In such case, the ordinance makes it illegal

for the owner or driver of such coach to contract with passengers for com-

pensation beyond the sum fixed by the ordinance. lb.

Injury at station in consequence of displacement of switch, and passengers

running in wrong direction by reason of fright.

Passengers are not chargeable with want of care for standing upon the

platform in front of the station, while a passenger train approaches, es-

pecially when such is the common usage at such station, and it is for the

jury to consider whether such usage is not known and permitted by the

company. Caswell v. Boston &, "Worcester Railw., 98 Mass. 194. It

might fairly be said in such eases, that if the company do not deem it safe

for passengers to be upon the platform at such times, or for any other reason



APPENDIX OP LATER CASES. 603

do not desire it to be so, they should not allow passengers to pass out of the

station until after the arrival of the train. This is the uniform practice

upon the Continental railways in Europe.
And it was held in the same case, that where the passenger became

justly alarmed and excited by the approach of the train, in an unexpected

direction, by reason of the displacement of the switch through the fault of

the company, and having reason to believe by the conduct of the servants

of the company, and of the passengers on the platform, that she was in

imminent peril therefrom, and in running to escape the apprehended peril,

fell and was injured, she was entitled to compensation from the company,

although the course she ran exposed her to greater peril, and the immediate

cause of her fall was her tripping upon the rail of the track.

Where the plaintifTs arm was broken by being placed in a car window

so far outside of the carriage as to come in contact with another car upon
another track, it was held he was guilty of such negligence on his part, that

he could not recover of the company, and that it was the duty of the court

so to decide as matter of law. Pittsburgh & Connellsville Railw. v.

McClurg, 56 Penn. St. 294. The case of New Jersey Railw. v. Kennard,
21 Penn. St. 203, is here overruled.

It is negligence in a street car driver to bring his car partly to a stand and

then start up suddenly, without notice, when a passenger is about to leave

the car, and if injury occurs to the passenger in consequence, the company
is responsible. Nichols v. Sixth-Avenue Railw., 38 N. Y. 131.

Passengers refusing to pay fare can only be ejected from the cars at

regular stations, by the statute of Illinois ; but if one is put out at a point

two miles from the regular station, with no circumstances of indignity, and

merely because he declined to pay fare, he can only recover nominal

damages, and a verdict for $450, in such a case will be set aside as exces-

sive. Chicago & Alton Railw. v. Roberts, 40 111., 503. And the rule of

putting passengers off at regular stations applies where they are carried upon

freight trains. Illinois Central Railw. r. Sutton, 42 111. 438. And where

the passenger is put off the train because he did not purchase a ticket be-

fore entering it, and when he offered to pay fare to the conductor, and the

ticket office was closed at the time the passenger first learned of the neces-

sity of procuring a ticket, he may recover of the company for being put off

at a point away from the regular stations, and it would seem should recover

something more than nominal damages. lb. The wilful refusal of a pas-

senger to buy a ticket when he knew it was required, and an absolute re-

fusal to pay fare at all, must be regarded as equal offences against the regu-

lations of the company. lb. s. p. Chicago & N. W. Railw. v. Peacock,

44 111. —.

Passenger carriers cannot, after having allowed a passenger to enter their,

cars, justify expelling him upon the ground that he offers his fare in legal-
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tender notes and not in coin, however they may be justified in requiring

fares at their stations to be paid in coin. Tarbell v. Central Pacific Railw.,

34 Cal. 616. If in such case the passenger is ready to pay his fare when

demanded by the conductor, he is in time, and may justly require to be

carried to his destination. lb. In such case, where no special damages
were alleged and the passenger was put out of the train about five miles

from where he entered, and about twelve miles from his destination, $500
was regarded as exorbitant damages, and it was held that $100 was ample

compensation, and that unless that were accepted a new trial would be

awarded. The plaintiff may show his situation in life, and that of his

family, in cases of personal injury, in order to enable the jury to estimate

damages. Winters v. Hannibal & St. Jo. Railw., 39 Mo. 468.

The question whether passenger carriers are bound to have carriages

which are absolutely safe and sufficient, or only to do the utmost in their

power by diligence and skill, to have them safe, was considerably discussed

in Readhead v. The Midland Railway, Law R. 2 Q. B. 412, and the ma-

jority of the court held the latter sufficient, while Blackburn, J., considered

the carrier of passengers is under obligation to provide at his peril a vehicle

in fact reasonably sufficient for the journey, and that he is responsible for

the consequences of any insufficiency, though arising from a latent defect.

But Mellor S^ Lush, JJ., the case having been originally tried before the

latter, held that the carrier in such cases is not liable to the passenger for

the consequences, if the defect was of such a nature that it could neither

be guarded against in the process of construction, nor discovered by sub-

sequent examination. This case was affirmed in the Exchequer Chamber

upon the ground stated above. 17 W. R. 737.

In Knight v. The Portland, Saco & Portsmouth Railw., 56 Me. 234,

not yet published, will be found a very satisfactory opinion by Chief Justice

Appleton, embracing the following points. Coupon tickets over distinct

lines of railway, issued by one line for a passage over the whole, are to be

regarded as " distinct tickets for each line." The rights of the passenger and

the responsibilities of the companies are the same,
" as if the purchase had

been made at the ticket office of the respective lines."— "
Passenger carriers

are bound to exercise the strictest care consistent with the reasonable per-

formance of their contract of transportation." To render them liable it is

enough if the injury was caused solely by any negligence on their part,

however slight, or if
"
by the exercise of the strictest care and precaution,

reasonably within their power, the injury would not have been sustained."

In such case, where there is a change of cars, or from cars to steamboat

between the different lines, each preceding company is responsible for the

safety of the passenger until he reaches the line of the next company, so

that he comes under the shield of the responsibility of that company. And

where a railway company carrying passengers to a steamboat line, uses the
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wharf for its baggage train, and directs the passengers to use it for reaching

the steamboat, it is responsible for the safe condition of the wharf for such

use, and where a passenger was injured in passing from the railway train

across the wharf to the steamboat, by stepping her foot into a hole in the

planking, the railway is responsible.

In an action to recover damages for an injury sustained by the plaintiff,

while a passenger on the cars of the defendant, upon its railway, it appeared
that the cause of the accident, and of the injury to the plaintiff, was a broken

rail, which threw the car off the track, and that a train from the opposite

direction had passed over the spot only a short time previous, and that there

had been no examination of the track between that time and the time of

the accident Held, that the plaintiff should have been allowed to go to the

jury upon the question whether the iron rail was not broken before the

train on which he was a passenger came upon it ; it being clearly a question

for the jury to determine, whether the broken rail was in a sound condition

at the time such train came upon it. McPadden v. N. Y. Cent Bailw. 47

Barb. 247.

If the evidence of the defendant, in such case, though tending to show

that the rail was in a safe and sound condition, and that it broke under the

train on which the plaintiff was riding, does not prove that fact conclusively,

it should be left to the jury to draw the inference. lb.

The rule is now established in this state, that a common carrier of per-
sons is bound to provide road-worthy vehicles, irrespective of any question

of negligence. lb.

The principle of this rule would require the carrier who furnishes his

own road, and has secured to him the exclusive possession and control of it,

to provide a vehicle-worthy road ; that is, a road adapted to the safe pas-

sage of the vehicle used, over it— a road of continuous unbroken rails for

each and every train to enter upon in its passage over the road. lb.

Strictly speaking, the rail is no part of the vehicle, though in some sense

it may be said to be so. The rail, however, is clearly a part of the ma-

chinery by which the vehicle is operated, and falls directly within the princi-

ple, lb.

Injury where death ensues.

The implied contract of a railway company to carry a passenger safely,

includes the duty of giving him a reasonable opportunity to alight in safety.

Fairmount, &c. Passenger Railw. Co. r. Stutler, 54 Penn. St. 875.

At law, a mother has no implied right to the services of her minor

child, she not being bound for his maintenance. lb.

The relation of mistress and servant can be constituted between mother

and child, only as it may be done between strangers in blood, except that

less evidence might establish it lb.
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The mother's right to an action for injury to her child cannot be rested

on her liability for his support under the poor laws. lb.

Actions by parents or master for seduction, &c., per quod sermttum ami-

sit, are founded in pure wrong upon the rights of the master in the person

of the servant, for which trespass or case will lie. lb.

For torts springing from contract which consist in a mere omission of a

contract duty, no legal remedy exists except by an action on the case ;

which must be by the party injured, and cannot be by the master. lb.

A minor may contract for his own benefit, and as this power is limited to

his necessities and advantages, his contracts cannot accrue to the benefit of

another, lb.

A minor having no father, but living with his mother, and by his labor

contributing to her support, was a passenger on a railway car and paid his

fare. He was injured by the negligence of the company's servants, and

was provided with medical attendance, nursed and supported by his

mother. Held, that the contract to carry safely was with the minor ; that

the mother was a stranger to it, and she could not recover for the in-

jury, lb.

The act of April 26, 1850, expressly gives the widowed mother power
to recover damages for the death of a child by negligence

— the damages
are not limited to nursing and medical attendance but are such as a court

and jury under all the circumstances shall consider reasonable. Penn. R.

Co. V. Bantom, 54 Penn. St. 495.

Either of the parents is entitled to I'ecover damages estimated by a com-

mon standard, — the father first, and after his death the mother. lb.

The mother may show what the services of a child were worth to her, as

if she had acquired right to them by contract. lb.

Nursing, medical attendance, and funeral expenses are proper elements

of estimate, but the value of services lost is equally legitimate since the

statute. lb.

In an action for death, by negligence, the proper measure of damages
is the pecuniary loss sufifered by the parties entitled to the sum to be recov-

ered, without any solatium for distress of mind ; and that loss is what the

deceased would have probably earned by his intellectual or bodily labor in

his business or profession during the rest of his life, and which would have

gone for the benefit of his children, taking into consideration his age, abil-

ity, and disposition to labor, and his habits of living and expenditure. Penn.

Railw. V. Butler, 57 Penn. St. 335.

If improper evidence, tending to inflame damages has been given, and it

has not been struck out at or before the close of the testimony, so that

counsel shall not be allowed to refer to it in their address to the jury, it is

too late to cure it by directing the jury, in the charge, to disregard

it. lb.
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The Connecticut statute of 1853 (Revision of 1866, page 202) provides

that, where the life of a passenger is lost by reason of the negligence of a

railway company, the company shall be liable to pay damages, not over five

thousand dollar^!, nor less tlian one thousand dollars, to the use of the execu-

tor or administrator, to be recovered by him in an action on the statute for

the benefit of the husband or widow and heirs of the deceased. Held^

that this act, whether viewed as regulating an old action, or as giving a new

one, takes away the right of an executor or administrator to sue for the

injuries or death of his intestate for the benefit of the estate generally.

The essential elements of the cause of action given or regulated by stat-

ute are, the injury, the negligence, and the consequent death ; and until all

have happened, the cause of action is not complete, and the statute of

limitations does not begin to run upon it. Andrews v. Hartford & New
Haven Railw., 34 Conn. 57.

In an action against a railway company, the declaration alleged that the

death for which the suit was brought, was caused by negligence in not

allowing a safe and convenient platform or way, and sufficient time to get

into the cars which killed the deceased. Held, that delay in the arrival of

train in which the deceased was to go not being alleged in the declaration,

was not a cause of action, but was a circumstance bearing on the question

of negligence. Penn. Railw. v. Henderson, 51 Penn. St. 315.

On the question of negligence, evidence was proper that the next day
after the accident the agent of the company telegraphed to the superin-

tendent that the platform should be removed, and it was removed. lb.

The right of action which a wife has for the death of her husband,

caused by negligence, is different from that which would have accrued to

him, had he survived the injury, and excludes all questions of exemplary

damages, the damages being simply compensatory for the loss sustained by
the surviving family. lb.

Death contributed to by party's negligence.

Where the death is, in any way, contributed to by the party's own

default, no one can recover damages on account of it. Rowland v. Can-

non, 35 Ga. 105.

The operation of the New Jersey statute, in this class of cases, is not

restricted to cases where the deceased leaves a widow. By a liberal and

remedial construction, its operation is extended to maintaining an action in

the name of the personal representative for the benefit of the next of kin.

Haggerty v. Central Railw., 2 Vroom, 349.

Punitive damages.

Passenger carriers cannot be subjected to punitive damages, unless in clear

cases of gross negligence or wanton injury. Baunou v. Baltimore & Ohio
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Railw., 24 Md. 108. The rule is here somewhat elaborated. Otherwise,

they should be merely compensatory, so as to leave the party entitled to

the benefit of the action as well off as if the deceased had obtained the

ordinary continuance of life, with common success. Baltimore & Ohio

Railw. V. State, id. 271 ; Same v. Breinig, 25 id. 378.

The ovmers of cattle who are allowed to pass without payingfare not

carried gratuitously.

A drover transporting live stock in the cars of a railway company, for

which he paid freight, received a ticket to "
pass the bearer in charge of

his stock," on which was indorsed :
" The person accepting this free ticket

assumes all risk of accidents, and expressly agrees that the company shall

not be liable, under any circumstances, whether by the negligence of their

agents or otherwise, for any injury to the person using this ticket." Held,

that the drover was not a gratuitous but a paying passenger. Held, also,

that the indorsement was no excuse for negligence. Penn. Railw. v.

Henderson, 51 Penn. St. 315.

In an action for damages for death occasioned by negligence, whether a

given state of facts constitutes negligence is generally a question of law,

but whether a particular negligence contributed to the catastrophe is a

question of fact. Catawissa Railw. Co. v. Armstrong, 52 Penn. St,

282.

The obligation of a wife whose husband has been killed by negligence

to support herself and children, and the loss of her chance to be endowed

out of his future accumulations are pecuniary injuries to her, to be redressed

by the person who caused them. lb.

In such casej there can be no fixed standard for estimating damages,

except the discretion of the jury properly instructed. lb.

Contributory negligence in case of a child.

A child of tender years, for the purpose of protection, was taken into the

arms of a person to whose care she had not been intrusted, and by the

negligence of such person was injured by an engine. Held, that such

negligence was not contributory negligence so as to discharge the railway

company, their servants having also been negligent. N. Penn. Railw. Co.

V. Mahoney, 57 Penn. 187.

If there is no evidence of such negligence on the part of the plaintiff,

the court should not submit that question to the jury, or give any instruc-

tions upon it. Winters v. Hannibal & St. Jo. Railw., 39 Mo. 468.

Reasonable rules and regulations of company.

A railway company has the right to require a passenger to purchase his

ticket, and present it when demanded, as evidence of his title to a seat, and
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the conductor is justified in compelling him to leave the cars, whenever he

refuses so to do. Baltimore & Ohio Railw. v. Blocher, 27 Md- 277.

Passengers being obliged to conform to the regulations prescribed by

carriers, so far as to enable them to avoid imposition, a corresponding duty

is imposed upon the latter to show all becoming courtesy towards the

former, in demanding the evidence of their compliance with such rules. lb.

The conductors and employees of a railway company, being in the line

of their duty in collecting the fare, or taking up tickets from passengers,

represent the company, and the company is therefore liable for any abuse

of their authority, whether of omission or commission. lb.

Statement of the companxfs agent as to condition offreight.

The statements of the general freight agent of a railway company as to

the condition of goods delivered to him for transportation, made while the

goods are in transit, or the duty of carriers still continues, are admissible in

evidence against the company, although made eight months after the goods

were so delivered to him. Burnside v. Grand Trunk Railw. Co., 47

N. H. 554.

TELEGRAPH COMPANY.

Is not responsible for errors in unrepeated messages, where it has

given notice that it will not be so liable, and is not guilty of gross negli-

gence. Wann v. Western, &c. Tel. Co., 87 Mo. 472.

Where one company receives a message, to be transmitted oyer another

company's line beyond their own, upon a printed form, one of the con-

ditions of which is that it will not be responsible for the default of any other

company over whose line messages may have to pass in reaching their desti-

nation, or for any delay in the delivery or transmission, this condition will

not apply to any other company except the one to whom the message is

delivered ; and where the message failed to be delivered in time, through
the neglect of another company, it will be responsible for all damages
suffered in consequence. And where the message was for the acceptance

of an offer to sell goods, which the sender failed to obtain in consequence
of the delay in transmission, the company will be responsible for the

difference between the price at which the goods were offered and that at

which they could, by the use of due diligence, have been procured at the

same time and place. Squire v. The Western Union Telegraph Co., 98

Mass. 232.

The responsibility of a telegraph company for not sending a message

correctly, is one of contract with the sender, and he alone can maintain the

action. Playford v. United Kingdom Tel. Co., 17 W. R. 968.

VOL. II. 39
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Telegrams not sufficient to take case out of statute of frauds, hy reference

to void contract.

Telegrams signed by a person, and relating to a contract, but not men-

tioning the subject-matter thereof, are not sufficient to take the contract

out of the statute of frauds ; nor can this deficiency be supplied by refer-

ring, for a description of the subject-matter, to a written instrument subse-

quently signed by the same person, and designed to put in form the same

contract, if such written instrument is void as a contract, by reason of

having been executed in violation of the statutes for the observance of the

Lord's day. Hazard v. Day, 14 Allen, 487.

EQUITABLE INTERFERENCE IN REGARD TO RAILWAYS.

A court of equity will not ordinarily decline to enjoin a nuisance upon
the ground of the difficulty of removing the same, short of physical impos-

sibility. Attorney-General v. Lunatic Asylum, 17 W. R. 240.

Parties to hill to enforce lien for land damages.

Where one company is operating the line of another company, the

former is a proper party to a bill brought to enforce such a lien. Marling
V. The Stonehouse & Nailsworth Railw., 17 W. R. 484. Goodford v.

Same Co., id. 515.

Equitable mortgages.

The directors of a joint-stock company having power to create a

mortgage in a prescribed mode, cannot create an equitable mortgage by
the deposit of title deeds, although done by substantially the same

authority as that required by the organic law of the corporation to create

a mortgage. In re The Provident Insurance Co., 17 W. R. 514.

TAXATION.

Contrary to the United States constitution.

A law for revenue, laying a distinctive tax on the business of foreign

corporations habitually doing business in this state, such business con-

sisting of the transportation of goods in transitu from state to state, and

the tax bein^ graduated by the weight of the goods and the number of the

passengers carried, is an infringement of the clause of the constitution of

the United States giving to congress the regulation of commerce between

the several states.

Such tax, though in form on the business of the companies, is in sub-
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stance a tax on the commodities, the transportation of which constitutes

such business.

Whenever the taxation of a commodity would amount to a regulation

of commerce within the prohibition of the constitution, so will the taxa-

tion of an inseparable incident or necessary ooticomitant of such com-

modity.

A state cannot tax a foreign corporation on a principle different from

that in which she can tax one of her domestic corporations.

The power to refuse a recognition of corporate existence, docs not

involve the right to tax a foreign corporation at the arbitrary discretion

of the government possessing such power.

The act of taxation is the recognition of the legal status of the corpora-

tion taxed, and admits that such corporation is clothed with all the rights

necessary to defend itself against illegal taxation. Erie Railway v. State

of New Jersey, 2 Vroom, 531.

The legislature may exempt existing and future railways in the state

from taxation for a term of years. Southern Railw. v. City of Jackson,

38 Miss. 334. But such exemption will be subject to repeal, unless it

form part of the charter of the railway at the time of its grant. lb.

Exemption from taxation.

The charter of the Morris & Essex Railroad Company subjects the

company to a tax of one and a half per cent, on the cost of the road, as

soon as the net proceeds shall equal seven per cent., and provides that no

other tax shall be levied upon the company. By the terms of the charter,

it may be altered or repealed by the legislature. The subsequent general

tax law of 1862 subjected to taxation the real estate of all private cor-

porations,
"
except those which by virtue of any irrepealable contract in

their charter or other contracts with the state are expressly exempt from

taxation ;

" and it repealed all acts, whether special or local, inconsistent

with its provisions. Held^ that the tax law of 1862 repealed the provi-

sions of the charter in regard to taxation, and that the assessment made

upon the real estate of the company in the township of Morris was right-

fully made under the general law.

" No irrepealable contract
"

can result from provisions in a charter

which is made in terms subject to alteration, amendment, or repeal by
the power granting it.

When the right to alter or amend a charter whenever the public good

may require, is reserved, the legislature is the proper tribunal to deter-

mine when the right shall be exercised. Morris & Essex Railw. v.

Miller, Collector of Morris, 2 Vroom, 521.

Same doctrine adopted in Jersey City & Bergen Railw. v. Jersey City,

id. 575.
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For purposes of taxation, wood, timber, logs, and lumber owned by a

railway corporation, and distributed along its line for present use in

operating and repairing such road, are to be deemed a part of the railway,

and subject to be taxed in that form by the justices of the Supreme
Judicial Court. Fitchburg Railw. v. Prescott, 47 N. H. 62.

And, therefore, such articles cannot be lawfully taxed in the towns

where they may happen to be, although exceeding in value the sum of

fifty dollars. lb.

RAILWAY INVESTMENTS.

Remedies hy bondholders and mortgagees.

Statutory liens take efiect at the time the liability is incurred, and do

not include property not then owned by the company. Bath v. Miller,

53 Me. 308.

When a railway company, by virtue of a special act of the legislature,

mortgaged to the plaintiffs all the property then owned by both the new

and the old portions of the road : Held, that wood subsequently pur-

chased with the earnings and for the use of the whole road, would not

pass by said mortgage, and is attachable. lb.

If the mortgagee of wood, attached as the property of the mortgagor,

replevy the same from the attaching officer, and permit it to go back into

the possession of the mortgagor, who burnt it with the knowledge and

consent of said mortgagee ; the mortgagee thereby waives all lien held by
virtue of the mortgage. lb.

A mortgagee of railway property may be restrained by injunction from

removing or making sale of portions of the property, notwithstanding the

acknowledged inadequacy of the security. Lane v. Baughman, 17 Ohio

N. S. 642. The proper remedy for the mortgagors in such case is to

proceed to make a foreclosure of the whole in equity. lb.

Money advanced to a railway company, and by them applied to the

completion of their works and otherwise for their benefit, although

obtained in excess of their powers, and after their borrowing powers were

exhausted, nevertheless constitutes a debt against the company, and the

person so advancing money is entitled to the avails of the sale of the

company's works in preference to shareholders. He Cork & Youghal

RaUw., 17 W. R. 873.

A railway corporation and a portion of its stockholders cannot join as

co-complainants in a bill to redeem the road from a mortgage, there

being no allegation that the defendant corporation has been guilty of

any violation of its trust. K. & P. Railw. v. P. & K. Railw., 54

Me. 173.
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To constitute multifariousness as respects the subject-matter of a bill,

the different grounds of suit must be wholly distinct, and each must be

sufficient, as stated, to sustain a bill. lb.

If they be net entirely distinct and unconnected
;

if they arise out of

one and the same transaction, and forming one course of dealing, all

tending to one end, and one connected story can be told of the whole, it

is not multifarious. lb.

All who have been so connected with mortgages of a railway sought to

be redeemed, as to render them liable for income under it, should be

made parties defendant. lb.

Hence, when a bill brought against a railway corporation in possession,

and a portion of its members to redeem a railway from a mortgage,

alleges that all the individuals named as defendants fraudulently combined

together in all the transactions set forth in the bill, of which the plaintiffs

complain ;
and that they are all partakers of the income of the road, which

should equitably go in payment of the mortgage debt ; and the defendant

corporation took possession under the mortgage : Held^ there was no

misjoinder of defendant. lb.

Such a bill must allege that the defendant corporation holds, or has

some title in, the mortgage, or must aver information or belief to that

effect.

It must also allege a formal offer to pay such an amount as may be

found due; and an averment of the demand for an account,
" in order

that the complainant might pay," and the prayer to be " let in to redeem

on payment," &c., is not sufficient. lb.

When there is no allegation of the commencement of a foreclosure, but

there is an allegation that possession has been taken, as under the R. S.

c. 51, § 54, and that all claims secured by the mortgage have been paid

or have been so purchased that they should in equity be considered as

paid, there need be no other allegation of payment, or of an adequate
tender of the amount of overdue bonds or coupons. lb.

A railway company, pursuant to votes of their stockholders and

directors, conveyed all their property and franchises to three trustees and

their survivors and successors by deed conditioned to be void upon

payment of certain bonds issued by the corporation. It was stipulated

in the deed that, if the company shall at any time fail to pay the interest

or principal of the bonds according to their tenor, the mortgagees may
take the mortgaged property into their actual possession, manage and

control the same, and apply the net income and proceeds thereof to the

payment of such interest and principal. On demurrer to a bill brought

by the trustees against the corporation to obtain possession : Held^ —
(1.) That the mortgage having been ratified by statute, is valid.

(2.) That, whether it was valid prior to such ratifaction, quaere.
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(3.) That this court has jurisdiction to decree a specific performance
of the stipulation in the mortgage, authorizing 'the trustees to take pos-

session of the mortgaged property for non-payment of the bonds
; and,—

(4.) That a bill in equity is a proper form of proceeding to obtain it.

Shepley v. Atlantic & St. Lawrence Eailw., 55 Me. 395.

Interest on coupons after maturity.

Where a railway company has no funds at the place at which the

coupons on their bonds are to be presented for payment, interest is pay-
able on the coupons after maturity without presentation. North Penn.

Railw. V. Adams, 54 Penn. St. 94.

Rolling stock not a fixture.

The engines and cars of a railway are not so affixed to the road that

they can be called fixtures thereof without introducing a new principle

into the law of fixtures. Bement v. Plattsburgh & Montreal Railw., 47

Barb. 104.

The rolling stock (engines and cars) of a railway is personal property

which can be levied on and sold, as such, under an execution against the

company, and will not pass by a deed or mortgage of the railway track

or way, by metes and bounds, as parts or fixtures thereof, or as construc-

tively annexed thereto. lb.

Such rolling stock will not pass by a mortgage of the railway track or

way, and a foreclosure and sale, unless the terms of the mortgage are

such as to include or convey such rolling stock as personal property. lb.

A mortgage of a railway and the rolling stock on it, is not so far as it

relates to the rolling stock, within the provision or intent of the act of

1833, requiring chattel mortgages to be filed in the town or city where the

mortgagor, if a resident of this state, resides, and if not a resident, then in

the town or city where the mortgaged property is, at the time of the

execution of the mortgage. lb.

Consequently such a mortgage, though not filed as a chattel mortgage,
in pursuance of the act of 1833, and where there has been no change of

possession, will not be void as to judgment Creditors of the mortgagor, or

those claiming the rolling stock under them, on the ground or for the sole

reason, that the mortgage was not so filed. lb.

Special contract may affect the character of fixtures.

"
Although iron rails are so fastened upon the road-bed of a railway

company as to be part of the realty in the absence of any agreement to

the contrary, yet, if the vendor delivered and the company received them

under an agreement that they should be laid down on a specified part of

the road and remain the vendor's property until paid for, and they have
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not been paid for, they continue to be personal property as between the

vendor and the company^, and also as between the vendor and subse(iuent

encumbrancers, and grantees of the railway who had notice of the agree-

ment when they acquired title ;
but not as between the vendor and prior

mortgagees of the railway or owners of land over which the raihcay was

located and the iron was laid, who remain entitled to possession of such

land as security for their damages, unless they have consented to said

agreement." Hunt v. Bay State Iron Co., 97 Mass. 279.
" Land-owners having a lien upon the location for their damages, and

a right to take possession for default of payment, stand in same position."

Lien created by Mass, Gen. Stat. ch. 63, §§ 33, 34. Per. Foster, J., s. c.

lb.

Rolling stock may sometimes he treated as a fixture.

The doctrine that the rolling stock of a railway company in all cases is

to be considered as personal property, and not passing under a mortgage
of the road and its appurtenances, not acceded to. Hoyle v. Plattsburgh

& Montreal Railw., 51 Barb. 45.

When it was found by the referee, and was conceded, that a mortgage
of its road and franchise, executed by a railway company, was sufficient

to include in thd mortgaged property the rolling stock, and the parties in-

tended that the rolling stock, and the equipments of the road, should pass

as a part of the road and as necessary to its use ; the object of the mort-

gage being to provide funds for the building of the road and preparing it

for travel, and the intent of the parties was to secure the bondholders by
a mortgage on the whole property in the road, and used by the company
for travel : Beld, that such a construction should be given to the instrument

as to include therein the rolling stock, although not expressly named lb.

The 28th section of the general railway act (Laws of 1850, p. 211),

authorizing railway corporations to borrow money for the building of their

roads, or operating them, and to mortgage all their corporate property and

franchises to secure the paypient thereof, contemplates a mortgage of all

the property, whether land, wood, rolling stock, or franchise, and warrants

the conclusion that it was the intent of the legislature that the whole

should be included in one mortgage, and treated as a mortgage of the

road and its accessories. Such a mortgage need not be treated as a

chattel mortgage, and filed as such in order to give it validity as against

judgment creditors. lb.

CONSTITUTIONAL QUESTIONS.

A statnte of the state legislature affording additional remedy upon rail-

way mortgages, is no infringement of the contract. McEIrath v. Pitta-

burg & Steubenville Railw., 55 Penn. St. 189.
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Hoxo far one company may hold shares in^other companies.

The Peruvian Railway Co., 17 W. R. 454.

RAILWAY CONNECTIONS.

This implies such a union of tracks, as to admit the convenient inter-

change of freight and passengers. Phila. & Erie Railw. v. Catawissa

Railw., 53 Penn. St. 20.

The effect of the lease of a railway in regard to its assignable character.

lb.

Railways may be connected, although not of the same gauge. lb.

INJURIES IN NATURE OF TORTS.

One injured at the crossing of a railway and highway is not entitled to

judgment upon a special verdict finding that the company were guilty of

negligence, unless it also find that he was a traveller or in some way
lawfully in the highway. Pittsburg, Fort "Wayne & Chicago Railw. v.

Evans, 53 Penn. St. 250.

AMALGAMATION OF DIFFERENT COMPANIES.

This requires special statutory powers, and if it is attempted without

the requisite powers, it is proper for all the shareholders to join in a bill to

set it aside. Clinch v. Financial Company, 17 W. R. 84.

Where a contract for amalgamation fails as being rdtra vires of the

companies, all ancillary contracts incidental to it must fail with it. Be

London & Northern American Co., id. 751.

DEFENCES NOT ALLOWED AGAINST NEGOTIABLE BONDS.

A railway company entered into a contract for finishing their road in a

specified time, and in accordance with its terms delivered theip coupon
bonds from time to time to the contractor as the road progressed ;

the road

having been finished, but not within the time specified, it was held that

they were estopped from setting up a claim for damages for the delay

of finishing against holders of the bonds who had received them bona

fide from the contractor. McElrath v. Pittsburg, &c. Railw., 55 Penn.

St. 189.
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ARRANOEHENW BETWEEN DIFFERENT RAILWAYS.

A contract by the owners of a railway to be made under an act of in-

corporation with the owners of a rival railway, not to continue such road

beyond a certain point, is void as contravening public policy.

Such a contract does not affect a prior agreement between the owners

of such road, who also owned another railway adjoining the latter, to

divide the through fares of passengers on such continuous road in a certain

proportion ; although the former contains a provision to deduct an ad-

ditional sum monthly from such through fares as a consideration for enter-

ing into such new illegal contract
;
and such through fares must be divided

as though such second and illegal contract had never been made.

The division of the through fares of passengers upon a connected line

of railway, consisting of two adjoining roads, owned by different com-

panies, according to certain regulations, for six years, without objection,

creates, by construction, a modification of any former contract in conflict

therewith, and becomes binding upon the respective parties, until annulled

or suspended by a new contract. Hartford & N. H. Railw. v. N. Y. &
N. H. Railw., 3 Rob. 411.
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A.

ABANDONMENT,
sale of road not equivalent to, I. 220.

of military post, puts it among mass of public lands, I. 230, n. 4.

subjects corporation to forfeiture of franchise, I. 640.

ABUSE,
of corporate franchises, II. 620, n. 6.

ACCESSORIES. (See Land-Owner.)
must be taken with house, I. 352.

right of railway to construct, I. 388, 389i

included in grant of land for railway, I. 391.

ACCIDENT. (See Common Carriers.)
effect of, upon contract, I. 440, 441.

wbea inevitable orthe act of God, 11. 4-6.

diminishing value of shares, on contract for their sale, II. 444—447, n. 6.

ACCOUNT,
taken cognizance of in equity, I. 421, 422, n.

ordered after company completed work, I. 425.

ACQUIESCENCE,
in irregular issue of shares, estops from subsequent objection, I. 167.

in informal organization, estops from objection, I. 187.

in variation of location, also an estoppel, I. 200, 201, n. 16.

delay not always equivalent to, I. 224, 225.

of railway company making estoppel in fact, I. 225, 226, n. 11.

of land-owner for forty years, I. 350.

is waiver of stipulations in contract, I. 437.

confirmation of unauthorized act of directors, I. 672.

how far confirmatory of acts ultra vires I. 617.

depriving one of mandamus, I. 667, 668.

and of right to injunction, II. 354, 366.

of stockholders in an amalgamation, 11. 656, n. 1, 658.

ACQUISITIONS. (See Railway Lnvestments.)

power of company to bind by previous mortgage, 11. 516 et seq.

ACTIONS,
for calls, I. 184-192.

would lie on indefinite subscription to stock, I. 161, 162, 168, n.

will not lie for damages sustained by use of railway, I. 292.
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ACTIONS— continued.

for consequential damages. (^See Compensatiox, Damages.)
for defective construction by company, or defective works, I. 331.

for obstruction of private way, I. 333.

at common law, when statute remedy fails, I. 337.

barred by statute of limitations, I. 349.

against carriers of goods.

notice prerequisite to, in England, 11. 13, 14.

party interested may have action, II. 188.

consignor being owner proper party, II. 188, 189.

not estopped by ttct of consignee, 11. 189.

recovery by bailee bars claim of general owner, 11. 190.

consignee being owner should sue, 11. 190.

to determine rights of claimants, in stOTpp&ge in transitu, U. 157, 168.

where death catised by negligence, 11. 250.

where money paid into court, 11. 274, 275.

brought by one stockholder. for himself and others, 11. 360.

statute to cause sui'vivorship of, constitutional, 11. 439.

whether it will lie on coupons, II. 523-526, n.

accrued right of, not affected by repeal of charter, II. 541, n. 8.

to enforce liability of stockljolders for corporate debts, 11. 545, 554.

in United States Courts (See Jurisdiction.)
ADMINISTRATOR. (See Personal Representatives.)
ADMISSIONS. (See Amalgamation.)

of deceased husband against interests of wife, H. 249, n. 11.

AGENTS. (See Directors, Contractors, Servants.)
for taking subscriptions, representations how far binding, I. 192.

liabilityJvr acts and omissions of contractors and their agents, I. 503-507.

company not ordinarily liable for act of contractor or his servant, I.

503.

but if employed to do the very act, company liable, I. 504.

attempted distinction between acts on movable and immovable prop-

erty, I. 505.

no distinction in regard to mode of employment, I. 505.

proper basis of company's liability, I. 505, 506.

one in control of work responsible, I. 506.

master workman how far responsible, I. 506.

company how far responsible for neglect of contractor, I. 507.

liability for acts of agents and servants, I. 507-517.

liberal discretion allowed to, I. 507, 508.

liability for torts of, I. 508
;

II. 11, n. 1.

for wilful act within range of employments, I. 509, 518.

assent of company must sometimes be shown, I. 509.

principle of respondeat superior, I. 510-512.

company has been generally considered absent, I. 513.

unless on special duty, act of servant is act of master, I. 513.

company should always be considered present, I. 613.

what amounts to ratification, I. 514.
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AGENTS— continued.

how corporations responsible for libel, I. 514, 515.

powers only such as conferred by charter, I. 515.

effect.of false certificate of capital paid in, I. 515.

what companies bound to serve the public, I. 515.

may become responsible for false imprisonment, I. 515, 516.

responsible for animals on grounds, I. 516, 517.

false representations of, I. 565.

authority of general managers, I. 517.

allowed to carry parcels, II. 15 et acq.

can only bind company within their employment, U. 127.

may receive countermand of goods, II. 128.

will make no difference if agent assume to bind company, 11. 128, 129.

station-agent cannot hire surgeon, 11. 129.

ratification of similar contracts, evidence against company, II. 129.

notice of want of authority in, 11. 129.

may bind company if disobedient to instructions, 11. 130.

of other companies may bind carrier, II. 180.

effect of agent receiving the compensation, II. 180, 131.

extent of authority matter of fact, II. 131.

owner of ship responsible for acts of master, II. 131.

of ship-owners, negligence of, II. 278, 279.

liability of company for acts of transfer agent, II. 450, 452.

service of process upon. (See Process.)
ALLOTMENT. {See Notice, Shares, Transfer.)
ALTERATION,

in charter.

fundamental, will release subscribers, I. 193.

not unless unlawful, I. 194, 198, 199, 201.

majority may affect alterations not fundamental, I. 194, 198, 199.

in location of road,

substantially affecting consideration of subscriptions, they are re-

leased, I. 198, 199.

{See Calls, Subscription, Charter.)
AMALGAMATION,

will not release subscription made after authority given, I. 200, 201, n. 16.

consent to, shown by subsequent subscription. I. 201, n. 16.

majority may apply to legislature for, I. 591.

where one company only is exempt from taxation, 11. 391.

power of legislature to amalgamate, 11. 574-576.

consent of stockholders necessary, I. 201, n. 16; II. 576, 576.

power of parliament unquestioned in England, II. 574.

acquiescence of shareholders probably enough in this country, II.

576.

legislative sanction necessary to amalgamation, 11. 576, n. 4, 577.

who may claim specific performance of contract for, II. 575, 576,

n. 5.

vJuit amounts to, U. 577.
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AMALGAMATION— corrfinuei.

mere association not sufficient, II. 576.

agreement to, from day past, II. 677.

vhat contracts made before, binding after, II. 677-581 .

if legal, all prior contracts may be enforced, II. 677, 578.

foinnalities must be complied with, II. 578.

admissions made before, binding, II. 578.

funds of new company may be applied to old debts, IL 678, 679.

illustration of right to, II. 579.

validity of proceedings in insolvency after, 11. 579, 580.

may make valid mortgage after, II. 580.

contract for arbitration not annulled by, II. 580, 581.

of street railways, II. 571.

ANIMALS. {See Domestic Animals, Negligence, Fences.)

APPEAL,
costs, I. 276, 277.

mode of trial, I. 277, 278.

APPLICATION TO LEGISLATURE,
agreement to quiet opposition to, may be enforced, I. 19, 20.

howfar restrained by courts oj" equity.

for enlarged powers and sale of company's works requires consent of

shareholders, I. 558.

will not generally be restrained,by equity, I. 591.

but use of corporate funds to pay for, may be, I. 591.

English cases favor such application, II. 337.

proper limitations stated, II. 337.

applications on public grounds not to be restrained, II. 337.

parties rarely restrained from petitioning legislature, II. 347, 348.

though intended to interfere with the rights of others, II. 348.

doubtful right sent to courts of law, II. 348.

how far corporators liable for representations in, II. 541, n. 11.

APPRAISAL,
report of, to state advantages of taking land, I. 265, 266.

omission of this held fatal, I. 266.

includes consequential damages, I. 286-292. (See Compensation.)

deposit of appraised value includes all company bound to take, I. 353. r

ARBITRATION,
claimfor compensationfor land.

attorney without express power may refer claim, I. 349.

award binding, unless objected to in court, I. 349.

after agreement for, company may enter by consent, I. 365,

of claim for land-damages under English statute, I. 368, 379-

383.

arbitrator can only determine amount of damages, I. 372, 378.

of construction contracts, I. 416, 417.

arbitrator must notify parties, and act bona fide, I. 418.

agreement to submit as condition precedent to right of action, I. 433,

484.
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ARBITRATION— continued.

contract for, not annulled by amalgamation of contracting corpora-

tion, II. 679, 580.

ARRANGEMENTS OF TRAFFIC,
leases and similar contracts require assent of legislature, I. 687-693.

companies may make special contracts, I. 687.

but cannot transfer duty of one company to another, I. 687, 688.

original company liable after lease, I. 688, 689.

but lessee not excused, I. 689, 690.

courts of equity enjoin from leasing without legislative consent,

I. 691.

but contracts made with consent receive favorable construction,

I. 691.

majority may obtain enlarged powers with new funds, I. 691.

or defend against proceeding in legislature, I. 592.

legislative sanction will not validate contract ultra vires, I. 692, 693.

railway company cannot assume duties of ferry, without consent of

legislature, I. 693.

implied right to establish ferry does not extend responsibility to

ferrj', I. 693.

such ferry may become an infringement on another, I. 693.

duty of respective companies to passengers and others, I. 602-607.

company bound to keep its road safe, I. 602.

acts of other companies no excuse, I. 602.

sometimes held that passengers can sue only company carrying them,

I. 603.

necessity of privity of contract, I. 603, 604, n.

passenger-carriers bound to keep landing safe, I. 604.

owners of all property bound to keep it from injuring others, I.

604, 606.

duty extends to all persons rightfully upon railways, I. 605.

public works, must be kept safe for use, I. 605, 606.

corporations responsible as natural persons, I. 606.

when responsible as common carriers, I. 606, 607.

contracts of different companies regulating traffic, I. 611, 612.

'
generally held valid and binding, I. 611, 612.

arrangements to avoid competition valid, I. 612.

bettoeen railways in different Slates, I. 619, 620.

no right acquired by foreign corporations, I. 619.

and contract void as to both parties, I. 619.

width of gauge, I. 621.

junction with other roads, I. 621.

act requiring broad gauge does not prohibit mixed, I. 621.

permission to unite with other road signifies road de/ado, I. 621.

equity may enjoin from changing gauge, I. 622.

contract to make gauge of companies the same may be legalized by
statute, I. 622.
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ASSAULT,
by servants of company, I. 615, n. 18.

action mav be joint, I. 615.

ASSESSMENT.' (Sm Calls.)

ASSETS,
right of shareholders, 11. 640.

pledge of, may be valid, though company insolvent, IE. 553, 554, n. 2.

ASSIGNEE,
of insolvent, not liable for debts of the company, I. 151.

ATTACHING CREDITORS. (See Creditors.)

of railtcay property.

what rights acquired, 11. 484, 488, n.

ATTACHMENTS. (See Creditors.)
not allowed on property of railway necessary to operate road, 11. 463,

n. 23.

liability of railway to foreign attachment, H. 684, n. 6.

ATTORNEY,
power to refer daim.

may refer claim for compensation for land without express authority,

1.348.

AWARD. (See Arbitration.)
need not specif}' findings on separate items of claim, I. 279.

binding unless objected to in court, I. 349.

must state claimant's interest, I. 361, 362.

finality of, I. 382.

construction of, I. 383.

valid if substantially correct, I. 414.

court will not set aside where it does substantial justice, I. 414, 416.

arbitrator must notify parties and act honafide, I. 418.

agreements to obtain before suit, I. 433, 434.

enforced by mandamus where no right to execution, I. 651.

B.

BAGGAGE. (See Common Carriers.)

of passengers.

company liable for as conmion carriers, H. 36, 37.

checks of company e>-idence of receipt of, II. 37, 38.

proof that it could not be found, presumption of negligence, H. 87.

company liable for as far as they check, H. 37, 38.

and until actual delivery, H. 88.

but not imless given in charge of proper servants, H. 38, 89.

must have agents in readiness to receive, H. 38.

not liable if passenger takes exclusive control, H. 38.

delivery on forged order no excuse, H. 39.

exclusive care of passenger exonerating carrier, H. 38-44.
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BAGGAGE— continued.

liability from duty, not contract, 11. 45.

party interested may have action, II. 44, 45.

carrier responsible for bajrgage accepted by servants, IT. 45, 46, 75.

does not include merchandise, carried covertly, II. 46, 51.

unless reward given, or carried by custom, II. 47.

although passenger have no other trunk, II. 47, 48.

and though trunk evidently contains merchandise, and no conceal-

ment intended, II. 48, 49.

includes jewelrj-, &c., II. 49.

further construction of the word, II. 49.

how far money included, II. 49, 50, and note 12.

carrier responsible for, though passenger takes other route, IT. 61.

cannot exonerate himself from all responsibility for, II. 51.

may restrict his responsibility under English statute, II. 51, 52.

and exclude baggage from cheap trains, II. 52.

stage proprietors, &c., responsible for, II. 52.

where employed by hotel-keepers, both responsible, II. 52.

BAILMENTS,
kinds of, II. 2, 3, n. 7.

BANKRUPTCY,
assignee in, takes shares of bankrupt, I. 151.

valid defence in actions for calls, I. 191, 192.

BEQUEST. {See Legatee of Shares.)
BILL OF LADING,

between consignor and carrier, prima Jade evidence, II. 160.

not as to intermediate carriers, II. 161.

may be explained by oral evidence, II. 162.

binding on ship-owner if negotiated, II. 162.

contract of, not generally contradicted or controlled by parol, 11. 162.

containing express promise to deliver by day named, II. 102, 163.

stipulation to deduct from freight for delay, II. 163.

if full freight demanded carrier must refund, II. 163.

goods must be forwarded according to, II. 163, 164.

effect of separate bills of lading, II. 164.

right of unlading goods, II. 164.

indorsement and delivery of, II. 164.

exception of leakage in, includes extraordinarj' leakage, II. 164.

but carrier must show exercise of due care and vigilance, II. 165.

state of goods set forth in bill of lading, only prima facie evidence, 11.

16o.

effect of notice as to baggage, II. 165.

bill of lading, how construed, II. 165, 166.

last carrier may pay freight according to bill of lading, II. 166.

conclusive as to persons acting upon it, II. 166, 167.

effect of exception therein, II. 167.

evidence only be ween parties, II. 167.

fraud avoids estoppel, II. 167.

VOL. n. 40
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BILL OF LADmG— corUinued.

mode of delivery, excepted risks, II. 167, 168.

effect of usage, II. 168.

effect of assignment of bill of lading, II. 168.

BLANK,
transfer of shares in. (See Transfer.)

BOARD OF TRADE. (See Raixway Commissioners.)

jurisdiction of, over railways, II. 555, 556.

decide on opening of railways, II. 556, 557.

may establish rules for connection, II. 557.

and require returns from companies, II. 559-561.

BONDHOLDERS. (See Railway Investments.)
BONDS. (See Railway Investments.)

J'or land damages.

may be given in certain cases, I. 365, 366.

may have date before date of valuation, I. 366.

official, limited strictly to term for which issued, I. 571.

issued by municipality, II. 402. (See Municipality.)

of railways secured by moiigage, II. 455, 525.

holder may enforce, II. 523-528.

issued by cities and towns, II. 525, 526.

rights and remedies upon, II. 455-502.

judgment not allowed upon coupons, till produced, II. 625, 626.

taxation of,

not exempted from taxation by exemption of railway, II. 390, 391.

BOOKS OF COMPANY,
right of corporators and others to inspect, I. 214-216.

(See Records. Registry.)
BORROWED CAPITAL. (See Railway Ik\'estments.)

BRANCH RAILWAY,
lands within limits of deviation may be taken for, I. 360, 388.

implied authority to construct, I. 391.

whether to be included in estimating distance, I. 393, 394.

permission to connect with main line not revocable, I. 399, 400.

taxation to main line for profits resulting from, II. 381.

included under previous mortgage of road, II. 484.

regulated by Board of Trade, II. 556, 557.

BRIDGE. (See Stheams.)

right to erect gives right to temporary use of land, I. 371.

required to be in particular form, I. 395.

highway cannot be altered to avoid, I. 399.

extent of repair of, over railway, I. 399.

substituted for ford, must be repaired by company, I. 403, 404.

erection of no interference with private right, I. 231.

over navigable waters by state authority, I. 323, andn. 5.

without authority, a nuisance, I. 330,

must be kept sufficient with reference to existing circumstances, I. 537.

what will infringe exclusive franchise of, U. 419 ct seq.
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BRIDGE— continued.

construction of word in U. S. Supreme Court, II. 421 ei acq. note ; 422.

right of, to release tolls, II. 476, n.

BUILDINGS,
right to take, implied in power to take land, I. 891.

of railways, let to tenants, II. 307, n, 29, 395.

rated separately trom railway for taxation, II. 379, 380.

BURDEN OF PROOF,
on company to show lands covered by location, I. 241.

in estimating damages for land taken, I. 266, 267, n. 13.

to show tliat fire was not communicated from their engines, I. 452.

on carrier to excuse himself for loss of goods, II. 12, n. 2.

on carrier to show qualification of his responsibility, II. 93.

where goods are not delivered in condition named in receipt, U. 164.

when upon passenger carriers, II. 213, n. 19
; 214, 215, 233, 234.

BY-LAWS,
may regulate conduct of passengers, I. 88.

must be reasonable and not against law, I. 88, 89.

question of reasonableness for jury, I. 8^t, 89. .

if affecting only members, for court, I. 88, 89.

reasonable part may stand, though connected with unreasonable, I. 89.

must not be against common right, I. 89.

power to make may be implied, I. 89.

express power to make, implies prohibition beyond limits, I. 89.

not implied where expressly given to a certain extent, I. 89.

not required in any particular fo m, I. 89.

unless so provided in charter, I. 89.

in England must be under common seal, I. 89, 90.

model code framed by Board of Trade, I. 90 and n. 10.

company may discriminate between fares paid at cars and stations, I. 91,

103.

may expel passengers from cars for violation of rules, I. 91, 92.

legislature may control this as to existing companies, I. 91, 92.

cannot refuse responsibility for baggage, I. 92.

members of corporations affected with notice of, I. 92.

regulations for accommodation of passengers, I. 92, 93.

regulating use oj" stations and grounds, I. 93-97.

may exclude persons without business, I. 93, 94.

may regulate conduct of others, I. 94.

superintendent may expel for violation of rules, I. 94.

and probable cause will justify such expulsion, I. 94.

but in civil suit violation of rules must be shown, I. 94, 95, 96.

regulation of traffic, &c., by injunction, I. 96.

through trains, when required, 97.

right of search in stations, 97.

right to exclude persons from stations, 97.

statute- of corpo ation, I. 98.

rules and regulations, I. 98.
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BY-LAWS— continued.

requiring larger fares for shorter distances, I. 99.

may require passengers to go through in same train, I. 99.

or may limit time of using ticket, I. 100, 101, 102.

must be published, or shown to be known to party, I. 103.

may exclude merchandise from passenger trains, I. 108, 114.

may refuse to carry passengers daily with trunk or express matter, I. 104.

requiring passengers to show ticket, I, 99, 100.

where check marked "good for this trip only," I. 99, 100, 101 and n. 5.

where passenger refuses to surrender his ticket, I. 101, n. 5.

conductor may be liable for excess of force in lawful expulsion, I. 106.

officer defacto may enforce rules of company, I. 106.

company cannot enforce rule against passengers when in fault themselves,

I. 106, 107.

discrimination in regard to color, I. 107.

terms of, must be strictly observed by company, II. 273.

mortgage must be executed in conformity with, II. 460, 461.

C.

CALLS,
subscribers not excused by directors from paying, I. 12,

cannot be made till all stock required by charter has been taken, I. 108,

109.

nor unless payment required at time of subscription has been made, I. 108.

may be required before transfer of shares allowed, I, 111, n. 1.

must be paid by vendor if necessary to pass title, I. 123, 124.

often matter of construction and inference, who shall pay, I. 124.

paid by vendor, through neglect of vendee, vendor allowed to recover of

vendee, I. 123, 124, n. 2.

upon shares included in legacy, I, 134, n. 1.

made after transfer, I. 137-140, and notes.

when made, I. 148.

time of payment must be specified at first, I. 148.

should be made by directors, I. 149.

what notice of, necessary, I. 149.

in case of death or insolvency, successor to title liable for, I. 150.

party upon the registry liable, I. 156.

one on registry may show his name improperly placed there, I. 168.

equitable interest only conveyed by transfer of scrip, I. 156.

colorable transfer will not relieve from liability for, I. 157.

bankrupts remain liable, I. 156.

unless names of assignees are registered, I. 156.

cestuis que trust not liable, I. 157.

trustee compelled to pay for shares, I. 157, 158.

when vendee liable, I. 123, 124 arid notes.

conditions of subscriptions must be performed, I. 171-176 and notes.

subscriptions on colorable considerations, I. 157, 158.
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CALLS ^— continued.

parti/ liable for, I. 136, 180-184.

trustees entitled to indemnity against, L 186.

same, principle extends to mortgagee, L 186, 137.

once doubted in English courts, L 136, 137.

original subscribers liable, I. 180.

(S«e Subscribers.)

liability of purchaser considered, I. 180, 181.

transferee liable after registry, I. 181.

one may be estopped to deny membership, I. 181, 182.

holders of certificates of scrip, I. 181, 182.

registry, though jrregularly kept, prima facie evidence of member-

ship, I. 182.

transferee liable after formalities complied with or waived, I. 182.

original subscribers may also be liable, I. 182.

wliat acts make one liable as shareholder, I. 183.

may take notes for subscription, I. 183.

note fraudulently obtained not enforceable, I. 183.

subscriptions as executor distinct from those in private capacity, I.

184.

may be made payable by instalments, I. 179.

and where regular instalments appointed, demand need not be made, I.

179, 180.

enforcing payment of, I. 161-168.

company may resort to all means given by charter or general laws,

L 161, 162.

indefinite subscription does not create personal liability, I. 163.

but action would lie on express or implied promise to pay assess-

ments, I. 162, 163, n. 1.

definite subscription for shares is a promise to pay, I. 163.

forfeiture of .shares a cumulative remedy, I. 163, 164, and n. 3.

issue of new stock, probably a release, I. 164, 165.

provisions of charter and general laws must be observed, I. 166, 166.

proceedings must have been regular in making, L 167.

but acquiescence in irregularity will estop subscriber, I. 167.

shares cannot be forfeited by mere prospective resolution of major-

ity, I. 167, 168.

if irregular, must be declared void, before new ones made in their

place, I. 168.

conditions precedent to making, I. 171-179.

conditions precedent must be performed, I. 171, 172.

collateral and subsequent conditions, I. 172-176, and n.

definite capital must all be subscribed before calls, I. 176.

same where defined by company as if in charter, 177.

conditional subscriptions not to be reckoned, I. 177.

legislature cannot repeal conditions precedent, I. 178.

limits of assessment cannot be exceeded for any purpose, I. 178.

where charter fails to limit stock, corporation may, I. 178.
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CALLS— continued.

reduction of capital by legislature does not release from liability for,

L 178.

how party may he releasedfrom, I. 184, 185. ".

'

by transfer of shares, and registry of name of transferee, I. 184.

•when registration not necessary, I. 184.

forfeiture by express condition, I. 185.

•where shares agreed to be cancelled on conditions fulfilled, I. 185.

defences to actionsfor, I. 140, 186-192.

where shares taken on faith of false statement in prospectus, L 140,

141, n. 1.

relief must be sought at earliest opportunity, I. 140, 141, n. 1.

informality in organization of company insufficient, I. 186, 187.

acquiescence estops the party, I. 167, 186, 187.

the briefest acquiescence oflen held sufficient, I. 191.

default in first pa}'ment insufficient, I. 187, 188.

one cannot make his own default a defence, I. 187, 188.

what acts prevent subscriber from objecting, I. 188, 189.

condition may be waived by company, I. 189.

subscriber liable for, although subsequent act requires more capital

than has been subscribed, I. 190.

{See Forfeiture.)

infancy, statute of limitations, and bankruptcy, I. 191, 192.

one commissioner can give no valid assurance as to route, I. 192.

•what representations matters of opinion, I. 192.

fundamental alteration of charter, I. 193-202.

{See Charter.)
•where subscription made after illegal change of place of business, I.

202.

on subscriptions made before the date of charter, I. 203.

pleadings in actions upon, 11. 587-589.

CANAL,
right to build bridge over, I. 376.

not excused by railway interference from maintaining farm accommoda-

tions, I. 540.

not allowed to be converted into railway, II. 323, 324.

exclusive franchises of, not interfered with by railway, unless use ob-

structed, n. 343, 344.

railway cannot fill up, 11. 34 1.

rights of railway, if allowed to become owners of, XL 344.

liability of, to taxation, II. 385, o86.

right of, to mortgage tolls, &c., II. 454.

what included in mortgage of, with accompanying works, II. 484, 485.

CAPITAL STOCK. {See Railway Lwestmexts.)
raised by subscription of members, I. 108.

is a trust fund for creditors, I. 168, 169.

must all be subscribed before organization, if required, I. 65.

colorable subscriptions binding at law, I. 65, 66, 175, 275.
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must be distributed according to charter, I. 65.

not necessarily the limit of property, I, 108.

in railway companies should be suf&cient to accomplish tlie undertaking,
I. 108, 109.

if limited, must be subscribed before calls made, I. 108, 109.

payments on, required to be made at subscription, condition precedent,

I. 109.

cannot be reduced by act of corporation, I. 110, n. 4.

is personal estate, I. 110.

ahares in,

not goods, wares, or merchandise, I. 111.

not required to be transferred in writing, nor included in statute of

mortmain, I. 110.

originally might be treated as real estate, but rule now altered, I. Ill,

112.

distinction sometimes attempted between different kinds of companies,
I. Ill, 112, n. 8.

held in trust, in case of insolvency go to other trustees, I. 152, 153.

payment for, should be received by directors in money, I. 208.

contracts for payments in shares of,

nominal value may be recovered, I. 438.

but only market value on quantum meruit, I. 438.

where encumbrances are incurred subsequently, I. 438, 439, 440,

n. 2.

false certificate of its being paid in money, I, 515.

interest on, deducted in England to determine taxable profits, II. 379.

percentage deducted from, for tenants' and trade profits, II. 379.

sometimes taxable at place of principal office, II. 384.

given as a bonus, II. 387, 388.

exemption of, from taxation, exempts property necessary for business,

n. 391.

increased by over-issue of stock. (See Railway Investments.)
where less than fixed amount of, subscribed, II. 541.

CARS,
' how far included in mortgage of railway. (/Se^ Railway Iitvestmbnts.)
CATTLE. (See Domestic Animals, Fences, Neolioenck, Torts.)
CERTIORARI,

does not prevent railway from becoming owner of land after award and

payment of damages, I. 254.

on exceptions to proceedings before commissioners, I. 270.

denied where party has suffered no injury, I. 361.

mandamus cannot be substituted for, I. 643.

to remove proceedings against railways, I. 661-663.

to bring up unfinished proceedings, or those not according to the coarse

of common law, I. 661, 662.

to revise erroneous rulings of county commissioners, I. 661, n.

extent of review on, I. 661, n.
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the remedy of universal application, I. 662.

where case fully heard on application, I, 662, 663.

where there is an excess of Jurisdiction, I. 663,

trespass generally the appropriate remedy., I. 663.

Jurisdiction and mode oj"procedure, I. 664, 666.

lies in case of irregularity, I. 664.

in cases of inquisitions before officers not known in the law, I. 664.

granting writ, matter of discretion, I. 664, 665.

defects not amendable, I. 665.

irregularity in proceedings not allowed, I. 665.

CESTUIS QUE TRUST. (See Rallway Investmei^ts.)
not liable for calls, I. 153.

CHANCERY JURISDICTION. (See Equity.)
in organization of company,

ground and extent of, I. 64, 65.

CHARTER. (See Constitutional Questions.)
conditions precedent fixed by, must be strictly performed, I. 64.

stock must be distributed according to, I. 65.

acceptance of must be shown, I. 69-71.

important to show some definite act of at least a majority, I. 69, 70.

it must be done in form prescribed, I. 70.

may be shown by way of inference and presumption, I. 70.

may be shown by parol testimony, I. 70.

or by enjo}Tnent of resulting benefits, I. 70.

may be withdrawn by grantors before acceptance, I. 70.

subscription to stock may be sufficient acceptance, I. 70.

amendment of, I. 70.

time of continuance, L 73, 74, n. 6.

fundamental alteration of, I. 193.

legislative alteration of, by reducing capital, no release of prior subscrip-

tions, I. 178.

but fundamental alteration of, will release subscriptions, I. 193-202.

majority may bind to alterations of, not fundamental, I. 194-197, 199.

directors cannot use funds for purposes foreign to organization, I. 196,

. 197.

legal alterations no release of subscriptions, I. 197, 198, 200.

how far alterations may be made without effecting release, I. 201, 202.

may be done where power reserved in chatter, I, 201, 202.

legislative reservation of power to repeal or modify, I. 202.

subscriptions before date of, I. 203-206.

determines power of taking lands in invitum, I. 232.

manner of defining route in, I. 384 et seq.

construction of, as to extent of route, I. 392.

requirements of, in contracts for construction, I. 409, 410.

corporation has only powers conferred by, I. 515.

directors can only bind company in conformity with, I. 563.

contracts for erections not authorized by, ultra vires, L 618.
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remedy provided in, does not prevent resort to equity, IT. 857.

reser^-ed right to repeal, by legislature. (See Constitutional Qub8-

TION8.)

granted by state, is contract, II. 428, n. 1.

reservation of legislative power over, II. 480-484.

may be revoked or altered by change in state constitution, II. 433, n. 6.

may be modified before rights have vested, II. 484, 435, n. '

construction of, must be according to intent of legislature, II. 498.

power of English parliament to alter or repeal, II. 538.

legislature cannot declare it forfeited, II. 639, n. 6.

reserved right to repeal, presumed to be regularly exercised, II. 642, 648.

liability for acts prohibited by, II. 584, 685.

CHECK, {See Common Carrikrs, Baggage.)
evidence against company, 11. 36, 37.

CHURCH,
use of locomotive in vicinity of, U. 371.

compensation for property of, in England. (See Estates.)
CITIES. (See Municipauties.)
COMMERCE,

right of Congress to regulate,

includes riglit to determine what erections under state grants are a

nuisance, as being obstruction to navigation, I. 329, 880, n. 13.

COMAUSSION,
for a lunatic, lands held by, I. 862.

COMMISSIONERS,
to receive subscriptioru and organize company,

all must act, I. 66, 67.

cannot give securities as to location to be adopted, I. 192.

may take securities for subscriptions, I. 202.

to assess land damages, I. 265.

may provide for farm accommodations, I. 265, 266.

have discretion as to order in appraising land, I. 266, n. 13.

waiver of exceptions to proceedings before, I. 276.

decision of, when to be revised by jury, I. 270.

fees of, I. 277.

must all be present and act in matters of judicial nature, I. 278.

cause for setting aside report of, I. 278.

revision by court, I. 278.

debt will not lie upon conditional report of, I. 278.

effort to agree not required to give jurisdiction, I. 279.

(iS'ee Railway Commissioners.)
COMMON CARRIERS,

statutorj' authority to become, between fixed points, I. 236.

distinction between public or common, and private, U. 1.

must make carrying their regular business, II. 1.

stage-coach proprietors are, II. 2.

also carters, expressmen, and porters, II. 2.
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must be for hire or reward, II. 2.

what fonn of tranportation will constitute, II. 3.

only those who carry indiscriminately, II. 3.

duty of, at common law, II. 4-11.

who are, II. 4.

extent of liability, II. 4, 9, 10.

n6t released from responsibility by lease of road, I. 588, 589.

loss must be from superior force, II. 5, 6.

not excused where delay caused by combination of employees, II. 6.

are insurers against fire, except from lightning, II. 6, 7.

act of God, II. 6.

responsible for loss caused by exposure, II. 6.

not responsible for delay from unknown perils, 11. 8.

liable for delay, caused by their fault, II. 9.

rule of damages, II. 9, 10.

special damages sometimes allowed, under proper averments,

II. 10.

responsible for result of their negligence, II. 10.

carrier bound to follow instruction, II. 10.

express carriers who sell, are common carriers of money received,

II. 11.

usage to collect and return price binds carrier, II. 11.

railways are, II. 11-14.

notice required before suit for default, II. 13, 14.

liable to be sued by party in interest, II. 18, 19.

liabilities for parcels carried by express, II. 15, 28.

carriers who allow servants to carry parcels, liable for loss, U. 15,

and n. 1.

companies should be bound by acts of agents, II. 16, 17.

owner of parcels may look to company, II. 17.

may sue subsequent carrier if in fault, II. 18, 19.

^ in Europe, railway companies are express carriers, II. 19.

express companies responsible as common carriers, II. 19.

responsible as common carriers for parcels, II. 20, 21.

omnibus line responsible as common carriers, II. 21.

bound to deliver to consignee, II. 21,

how far may restrict their responsibility, II. 21, 22.

agent may bind owner by conditions of delivery, II. 22.

first company bound for safe delivery to next, II. 22, 23.

cannot impose unreasonable conditions, U. 23, 24.

when bound to deliver, U. 24.

case in California, II. 24, 25, et seq.
'

restrictive limitations, II. 26, 27.

inconvenience of delivery, no excuse, II. 27.

consignee entitled to inspect goods, II. 27.

notice will excuse responsibility except for negligence, II. 27, 28.

(iS«e Express Carriers.)
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rights and duties of express carriers, II. 28-36,

liable for not making delivery to consignee, II. 28-33.

distinguished in this from railways, II. 32.

liable for loss from not keeping keys safely, II. 33.

contract of company with local carriers only temporary, IT. 32.

cannot charge in proportion to value of parcels, and restrict liability,

II. 32.

not responsible beyond end of route, II. 33, 34.

shall not be charged higher than others by railway, II. 33.

railway shall not carry exclusively for one express company, 11. 33.

responsible for not causing proper protest of bill, II. 33, 34.

in England, packed parcels carried by weight, II. 34.

temporary residents entitled to the protection of Massachusetts statute,

II. 35, 36.

party not carr}-ing forward proper directions, responsible, IL 36.

responsibility for baggage oj"passengers, II. 36^5.

liable for baggage as common carriers, II. 30, 37.

checks evidence against company, II. 37, 38.

proof that baggage could not be found, raises presumption of negli-

gence, II. 87.

where different companies form one line, II. 37, 88.

must keep agents in readiness to receive baggage, II. 88.

liable for actual delivery to owner, II. 38, 39.

not liable if passenger take exclusive control, II. 88, 89.

delivery on forged order no excuse, II. 39, 40.

not liable for baggage unless given in charge to their servants, II. 41.

exclusive care of passenger exonerating carrier, II. 42-44.

liability results from duty, not contract, II. 45.

carriers responsible for baggage accepted by their servants, II. 46, 46.

when carriers^ responsibility begins, II. 55-59.

responsibility begins upon delivery of the goods, II. 65.

delivery at usual place of receiving goods, sufficient, II. 55, 66.

where goods are delivered to be carried, II. 56.

not liable until goods in their possession, II. 56, 57.

acceptance of goods at usual place, II. 57.

question of fact often, II. 57.

acceptance by proper servants, II. 67, 68.

except in warehouse, II. 59.

tthen carriers^ responsibility tei'minates, TI. 60-79.

responsible for delivery of parcels, II. 60, 61.

railway not bound to deliver or give notice of arrival, H. 61-63.

rule in carriage by water, II. 64.

delivery to wrong person, a conversion, II. 61.

may make special contracts, II. 61.

need not deliver ordinary freight, II. 64.

affected by usage and course of business, II. 64.

bound to keep goods reasonable time after arrival, II. 64, 66.
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afterwards only liable for ordinary neglect, II. 67, 68.

consignee must have reasonable opportunity to remove goods, II. 67.

when goods arrive out of time, II. 68-71.

when company's agent misinforms consignee, II. 72, 73.

excused when consignee assumes control of goods, II. 73, 74.

burden of proof on company, II. 74.

effect of warehousing while on route, II. 74, 75.

immediate delivery to next carrier required, II. 75.

responsibility on delivery at usual place of receiving, II. 75.

responsibility of forwarder as carrier, II. 75.

where carrier's agent consignee, II. 75.

goods refused by consignee, II. 76.

carrier must act for interest of owner, 11. 76.

rule in America, II. 76.

may use his own or other warehouse, II. 77.

when carrier cannot find consignee, may free himself by delivering to

warehouseman, II. 77.

an English case, II. 77.

carrier's responsibility ends when warehouseman's crane is attached,

II. 77.

unlawful seizure no excuse to carrier, II. 78.

in carriage by water, delivery must be according to custom of trade, in

regular hours, &c., II. 78.

tender to party entitled to receive goods will exonerate carrier, II. 78.

arrangement with consignee binding, II. 78.

in carriage by water there must be notice to consignee and delivery

at wharf, U. 78, 79,

cannot charge for carrying to and from station, II. 79.

discrimination between customers not allowed, II. 79.

general duty
—

equality of charges— special damages, II. 80-87.

bound to carry for all who apply, II. 80.

may demand freight in advance, II. 80.

refusal to carry excuses tender, II. 81.

right of last carrier, where payment made in advance, 11. 81.

presumption of payment, 11. 81.

not bound to receive goods which not accustomed to carry, II. 81, 82.

or where means of conveyance all employed, II. 82.

misrepresentation of owner of goods, II. 82.

where goods not in safe condition, II. 82.

cannot refuse to carry because owner will not disclose contents,

II. 82, 83.

must carry packed parcels if required, 11. 83.

liable for special damage, for delay affecting transportation, 11. 83,

84 n.

goods rated according to custom, 11. 84.

must carry in the order of receipt, 11. 85-87.

duty as to delivery, II. 25.
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notice restricting carrier"'* responsibility, effect of, II. 88-96.

in New Jersey, caiinot stipulate for exemption from responsibility, 88.

so also. notice assented to by consignor, II. 88.

received with caution as evidence, II. 88, 89.

consignor must have acquiesced in notice, II. 89.

rule in England, II. 89, 90.

in New York, formerly held invalid, IT. 90.

notice assented to, generally held binding, II. 91, 92.

in New Hampshire, knowledge of notice not enough, II. 92.

not an excuse for negligence, II. 92.

general rule prevailing in Pennsylvania, II. 92, 93.

common-law responsibility may be limited by special contract, XL 93.

rule under English statute, II. 94.

conditions must be reasonable, II. 94.

different modes for carrier to waive notices, II. 95.

notice of one kind does not excuse responsibility of another, II. 96.

effect of special contracts upon carrier^s responsibility, II. 95-108.

written notice will not affect one who cannot read, II. 95, 96.

must sec that notice is understood, II. 96, 97.

former dealing with same party maybe presumptive evidence, II. 97.

and carrier liable for negligence, II. 98, 99.

but may stipulate for exemption as insurer, II. 99.

carriers liable for negligence under special contract, II. 99-102.

English cases different, II. 113-117.

U. S. supreme court hold to the rule we contend for, II. 107.

responsibility of ship-owners under act of congress, II. 107, 108.

burden of proof on carrier, after receipt and loss shown, II. 95, 96.

effect of notice and special contracts, in regard to ordinai-y and extraordi-

nary liabilUy, II. 108-112.

ordinary and extraordinary risks distinguished in America, II. 108,

109.

distinction not recognized in England, II. 109.

under English statutes, II. 109.

exemption from risk in transporting fresh fish, held reasonable,

IL 109, 110.

responsibility for dogs and horses may be limited, II. 110.

rule in England as to form of contract, II. 110.

cannot claim exemption from all responsibility, II. 110, 111.

exception of one risk, does not cover another, II. 111.

carrier always respoiyiible for negligence, II. Ill, 112.

responsibility beyond their oum route, II. 1 12-122.

English rule, II. 112.

only the first company can be sued, II. 112, 113.

by American rule, not liable, unless under spcoial contract, II. 114.

may be liable upon special contract, II. 115-117.

such contracts generally allowed, II. 118.

may forward goods by usual route, unless directed to contrary, IE.

119-120.
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where payment of charges refused, II. 120.

same rule applies to express companies, II. 120, 121.

{See Express Carkiers.)

special directions must be followed, II. 121, 122.

no difference whether line is by railway or not, II. 122.

evidence of implied contract for whole route, II. 122.

receiving freight for entire route binds to that extent, 11. 122.

power to make such contract, II. 123-126.

not doubted till very recently, II. 123.

from what implied, II. 123, 124.
"

validity of such ontract discussed, II. 124.

maintained in Vermont, II. 124, 125.

company holding itself out as common carrier, II. 126.

validity of such contracts in England, II. 126.

must be by express contract, II. 126.

authority of agents and servants to bind company, II. 127-131.

{See Agexts.)
limitation of duty by course of business, II. 131-135.

bound only to extent of course of business, II. 131, 132.

question arises only when they refuse to carry, II. 132, 133.

only bound to carry according to profession, II. 133.

may limit goods carried or route used, II. 1.^3,

rule under English carriers' act, II. 133.

usage to determine character of freight, II. 133, 134.

cannot transship, except from r.ecessity, II. 134.

ordinary results of transportation, II. 134.

proof of notoriety of usage admissible, II. 134.

owners of goods bound to remove them on arrival, U. 134, 135.

how far carrier bound to observe usages, II. 135.

strangers bound by course of business and usage of trade, II. 135-

137.

(See Usage.)
cases when not liablefor gross negligence, II. 138-143.

English carriers' act, II. 138, 139.

what included under it, II. 138, 139, n. 1.

must give specification and pay insurance, II. 140.

loss by felony of servants, II. 140.

not liable where disguise used in packing, II. 140.

entitled to have explicit declaration of contents, II. 140.

but refusal of this will not excuse fqf not carrying, II. 141 .

statute does not excuse carrier for delay, II. 141.

what condition reasonable under statute, II. 141, 142, n. 10.

disposition in English courts to hold carriers to strict accountability,

II. 142.

not liable for losses by internal decay, II. 144, 145.

or by bad package, II. 144, n. 146.

right to stop in transitu, II. 149 et seq.

{See Stoppage in Transitd.)
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effect of biU of lading, II. 160-168.

(See Bill of Lading.)
lien for freight, II. 16»-178.

waived by delivery of goods, II. 169.

damage must be deducted, II. 169.

and frei<rht must be earned, II. 170.

who liable for freight, II. 171.

no lien, where freight paid through to first carrier, 11. 170, 171.

nor on goods carried for wrong-doer, against rightful owner, II. 171.

even for advances, II. 172 et seq.

lien of passenger carrier on baggage, II. 159.

does not extend to general balance of account, II. 178.

manner of waiving, II. 173.

delivery obtained by fraud no waiver, II. 173.

last carrier may detain goods for afl charges, II. 173.

extends only to charges for transportation, II. 174.

goods cannot be sold in satisfaction, II. 174.

consignee may set off loss, or sue for goods not delivered, II. 174.

goods must be kept reasonable time if refused by consignee, II. 174.

otherwise, carrier liable in trover, II. 174.

lien does not cover charges for keeping, II. 174.

but does cover back charges, II. 174.

lien for back freight, II. 175.

no lien against government, II. 175.

freight />ro rata, II. 175.

goods unlawfully detained, trover lies, II. 175.

consignee and servant or agent, how far responsible, II. 175.

deliver)' waives lien, but not so of part delivery, II. 176.

no lien for dead freight, &c., II. 176.

or for general balance, II. 176, 177.

what will amount to conversion of goods, II. 177.

no lien attaches before voyage begins, II. 177.

freight may be demanded before delivery, II. 177.

lien at end of voyage, &c., II. 178.

unlawful claim excuses tender, II. 178.

time ofdelivertf of goods, II. 178-182.

must be delivered in reasonable time, or according to contract, II.

178, 179.

or consequent loss of profits may be recovered, XL 179.

consignee may determine mode of delivery, 11. 180.

carrier not liable for delay from press of business, without special

contract, II. 180.

or if delay caused by loss of bridge from freshet, 11. 181.

liable for injury to goods during delay, II. 181.

liable for delay from falling of water in river, U. 181.

may be excused from custom and course of navigation, II. 181.

not bound to extraordinary effort and expense against act of Grod,

n. 181.
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no implied contract for punctuality, 11. 181.

not liable for delay caused by the negligence of others, 11. 181.

have an insurable interest in goods, II. 182, 188.

and that for their own benefit, II. 182.

if not responsible, may insure in trust and recover full value, U.

182, 183.

rule of damages, 11. 184-187,

for total loss, value of goods at place of destination, IE. 184, 186.

where goods only damaged, II. 185.

unfaithfulness or negligence must be explained, 11. 185, 186.

liable for special damages from malajides, 11. 187.

what damages too remote, II. 187.

incidents of actions against, 11. 188-190.

consignor proper party to sue, 11. 188.

carrier must deliver to right party, II. 188.

consignor not estopped by receipt of consignee, 11. 189.

action may be in name of bailee or agent, II, 189.

one recovery bars subsequent suit by owner, 11. 190.

where consignor obtains advance on bill of lading, II. 188.

liable notwithstanding insurance to owner, I. 452, 453.

demurrage, 11. 191.

how far telegraph companies are common carriers.

(/See Telegraph Companies.)
discrimination as to freight, 11. 441, 442.

COMMON CARRIERS OF PASSENGERS.

{See Passenger Carriers.)
COamUTATION TICKETS. (See Tickets.)

COMPANY,
((See Corporation. Directors. Railway Investments.)

how far bound by contracts of promoters, I. 6, 9-11.

(/Sec Promoters.)
act by meetings, by directors, by agents, I. 78.

may own other property than stock, unless restrained, I. 108.

cannot mortgage franchise, &c., without consent of legislature, I. 108,

109.

liable to action and writ of mandamus for not recording transfer of shares,

I. 145, 146, andn. 1.

but not for refusing to record mortgage of shares, I. 146.

bound to same duty in obtaining right of way by consent as by deed, I.

218.

liable for materials accepted and used, I. 411.

not bound by act of president, I. 413.

new, formed after sale on mortgage, take rights of old, II. 454.

liable for act prohibited, though no special damages, II. 584, 685.

COMPENSATION,
for franchise taken,

whole should be taken, I. 255.

value should be paid, I. 255.
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but act need not contain express provision for, I. 255.

subsequent grant, incidentally injurious to former, does not require,

I. 255, 256.

for land condemned, I. 232, 2.S9, 261-267.

all damages mus be made good, I. 232, 233.

for lands injuriously affected in England, I. 233.

not so generally in England, I. 233.

when title does not vest till payment of, I. 238.

not required for land entered upon for preliminary surveys, I. 239.

general inquiry', I. 261.

measure of, I. 261.

remote damages not to be considered, I. 261.

general rule of estimating, I. 261, 262.

prospective to be assessed, I. 262, 263.

•where value " in money" required, I. 263.

damages and benefits cannot be considered, I. 263, 264.

provisions of English statute, I. 265.

to be made to owner of less than fee, I. 266.

fann accommodations provided, I. 265, 266.

benefits and advantages must be stated if required, I. 266, 267.

course of trial in estimating, I. 266, 267, n. 13.

items not indispensable to be stated, I. 267.

statutory privileges must be stated in contracts to be secured, I. 268.

questions of doubt referred to experts, I. 268.

special provisions as to crossing streets only permissive, I. 268.

in an award of farm accommodations, time of the essence, I. 268.

mode ofprocedure, I. 269-279.

legislature may prescribe, I. 269.

must be upon proper notice, I. 269.

formal exceptions waived by appearance, I. 270.

unless exception is upon record, I. 270.

proper parties those in interest, I. 270.

title may be examined, I. 270, 271.

plaintiffs must show joint interest, I. 271.

jury may find facts and refer title to court, I. 271.

land must be described in verdict, I. 271.

distinct finding on each claim, I. 272.

different interests, I. 272.

what evidence competent, I. 272.

proof of value of land, I. 272, 273.

opinion of witnesses, I. 274-277.

testimony of experts, I. 274, 275.

matters incapable of description, I. 275.

costs and expenses, I. 276, 277.

commissioners^ fees, I. 277.

appellant failing must pay costs, I. 277.

competency of jurors, I. 277.

VOL. u. 41
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COMPENSATION— continued.

power of court to revise proceedings, I. 278.

debt will not lie on conditional report, I. 278.

excessive verdict to be set aside, I. 278.

other matters of practice, I. 278, 279, n.

no effort to agree required to give jurisdiction, I. 279.

•when to be made, con6icting opinions, I, 280.

must be ready for land-owner before land taken, I. 280.

rule in civil law and Code Napoleon, I. 280, 281.

rule in different American states, I. 281.

cases reviewed, I. 282-285.

appraisal includes consequential damages, I. 286-292.

future claim for consequential damages barred, I; 286.

such as damage by blasting rock, I. 286.

but not where other land used unnecessarily, I. 287, 288.

loss by fires, obstruction of access, and cutting off" springs, barred, I.

288.

loss by flowing land not barred, I. 289.

loss from not building according to plan contemplated, barred, I.

289, 290.

special statutory' remedies reach such damages, I. 290.

exposure of lands to fires, I. 290, 291.

no action for damages for use of railway, I. 292.

action for consequential damages, I. 293-296.

statute remedy for lands injuriously affected, I. 293.

action will not lie without statute, I. 293.

company liable for negligence in construction or use, I. 294, 295.

statute remedy exclusive, I. 295.

minerals reserved, I. 295, 296.

land of railway taken for highway, I. 296.

when recoverable for minerals, I. 296.

for use of highway hy street railway, I. 297 et seq.

(See HiGirwAY.)

for obstruction ofstreams by company^s works.

(See Streams.)

remedy given by statute exclusive, I. 334-337.

but if company violate statute, liable as trespassers, I. 335.

and liable for negligence, I. 335.

equity often interferes by injunction, I. 386.

but right at law must first be established, I. 337.

where remedy by statute fails, that at common law exists, I. 337.

general rule in America, I. 337.

company adopting works responsible for land damages, I. 337.

for land iujuriouiily affected, I. 338-345.

(See Lands.)
to owners of different estates, I. 845-348.

(See Estates.)
statute of limitations, I. 349-851.

no entry to be made before compensation paid, I. 864.
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COMPENSATION— continued.

except for preliminary survey, I. 364.

to be deposited and bond given in certain cases in England by company,
I. 365, 366.

where general law prescribes different mode from clmrter, I. 368.

manner o/oblainiiig under English statute, I. 368, 369.

may elect arbitratoc or jury, I. 368, 369.

method of procedure, I. 369.

onus of carrying forward proceedings for y I. 369, 370.

rests upon claimant, after company have taken possession, I. 369.

preliminary steps necessary, I. 369, 370.

proceedings cannot be had unless actual possession taken or injury

done, I. 370.

special mode of compensation agreed on, I. 371.

assigned to one person, presumed to be only for his interest, I. 376.

extent of, I. 374, 375.

future damages under English statute, I, 374, 375.

mode of estimating under English statute, I. 379-383.

by justices, I. 379.

mode of enforcing, I. 379.

value of land and injury from severance to be considered, I. 379.

by surveyors, I. 379, 380.

by arbitrators, I. 380-383.

may be claimed in cases exceeding jurisdiction of justices, I. 380.

how made compulsory, I. 380, 881.

what form of notice sufficient, I. 381.

arbitrators' power limited to pecuniary compensation, I. 381.

when land-owner gives no notice, I. 881, 382.

similar rule in Massachusetts, I. 382.

land-owner may recover without waiting for selectmen to act, I. 382.

finality of award, I. 382.

experts may be employed, I. 382, 883.

damages included, I. 383.

construction of general award, I. 383.

informality waived by acceptance of, I. 392.

to contractor, whose work surrendered by supplemental contract, I. 426.

of directors. (See Dikbctors.)

payment of, enforced by mandamus, I. 643.

enforced by injunction, II. 308, 309.

CONDITIONS PRECEDENT.
organization of company.

must be complied with before organization, I. 64.

charter location of road is, sometimes, I. 65.

calls,

must be complied with before calls, I. 171, 172.

what is condition precedent, I. 171, 172.

legislature cannot repeal those affecting calls, I. 178.

of subscription to t<tock, particular location of road, I. 192.

to subscriptions payable in land, I. 239.
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CONDITIONS PRECEDENT— continued.

non-payment ofsum required on subscription, 1. 187, 188.

may be TraiTed by parties, I. 189.

location of road,

must be substantially performed, I. 199, 200.

and strictly, where so required by subscription, I. 200.

subscriptions upon, not performed, I. 203-205.

where performed, I. 203-205, n. 4.

subscription on, an offei: merely, I. 205.

takes effect on performance of, I. 205.

power of commissioners to annex to subscription, I. 205.

Toid, if fraudulent as to company, I. 205, 206.

such subscriptions may be accepted by president, I. 208.

in grant of land, I. 220, and n. 10.

takinff land,

must be complied with, I. 237, 238.

must be alleged in petition, I. 238.

petition may be amended in this respect, I, 238, n. 2.

• evidence required, I. 238, n. 2,

one on which title depends must be strictly performed, I. 253.

engineer's estimate, a proper, I. 433.

CONDITIONS SUBSEQUENT,
organization ofcompany,

how enforced, I. 66.

construction ofroad with care, I. 218.

ccdls,

need not be complied with, I. 172-176.

matters incidental and collateral, I. 172.

CONDUCTOR,
of a railway train,

rights, duties, and liabilities, 11. 270, 271.

in some states regarded as agent on whom process may be serred, I.

629, n. 12.

CONGRESS,
may determine what erections under state grants are a naisance, as

being an obstruction to navigation, I. 329, 330, n. 13.

CONNECTIONS,
between different railways, how regulated in England, U. 657, 658.

CONSIDERATION,
of illegal contract, no matter though executed, I. 582.

of legislative exemption from taxation, II. 391.

(See Taxatiox.)
CONSIGNEE. (See Co>i>ion Carriers.)

must have reasonable time to remove goods, II. 67.

where goods arrive ont of time, may remove after notice, II. 68-71.

where misinformed as to arrival of goods, II. 72, 73.

refusing goods, duty of carriers, II. 76.

rights of, in removing goods, II. 164.

may alter mode of delivery, 11. 179, 180.
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CONSIGNEE— continued.

may be shown to have no insurable interest, II. 180.

receipt of, does not estop consignor from suing carrier, II. 189.

CX)NSOLIDATION. (See Amalgamation.)
CONSTITUTIONAL QUESTIONS,

relating to taxation. (See Taxation.)

right and importance of legislative control, I. 60 etseq.

inviolability of corporate franchises, I. 256.

grant of exclusive privileges irrevocable and inviolable, I. 257.

but exclusion will not be implied, I. 257.

exclusive franchise may be taken by eminent domain, I. 257, 258
;

II.

407, 408, n.

legislature cannot create a franchise above this right, I. 258-260, n. 16.

legislature may grant right to build over navigable waters, I. 322 et seq.

provision in railway charter for payment of certain tonnage to state, valid,

I. 442.

companies have no powers not conferred by charter, I. 515.

when railway grants are paramount and exclusive, U. 406-423.

no such restrictions exist in England, 11. 406.

in United States, depend upon Federal constitution, II. 406, 407.

essential franchises of corporation cannot be taken without compen-

sation, II. 407, 408, n. 3.

may be taken by eminent domain, II. 408, n.

what is requisite to render grant exclusive, II. 408, 409.

construction of such grants, U. 409-423.

grants of use of navigable waters for manufacturing, 11. 412, 414.

forfeiture for benefit of a county, II. 418.

contract made by state for benefit of a county, not within the con-

stitutional provision, II. 418, n 15.

every person holding from public authority holds subject to eminent

domain, II. 418, n. 16.

reserved right to repeal or amend charters, 11. 418, 419.

different companies cannot unite to form prohibited line, 11. 411 et

seq. ; 420 et seq.

grounds upon which acts of legislation may be declared void, II. 418,

419, n. 17.

will not be impeached on ground of imposition or fraud on legisla-

ture, n. 418, 419, n. 17.

what infringes exclusive bridge franchise, 11. 418 et seq., n. 17.

exclusive grant must be in terms or by clear implication, II. 422.

seeming diregard of this rule, II. 422.

questions in regard to bridges, II. 422, 423.

power oflegislature to impose restrictions upon existing corporations, II. 423-

489.

may subject them to police regulations, 11. 423.

but essential franchises are free from control, II. 423.

how far this control extends, II. 424.

may compel maintenance of cattle-guards, farm-crossings, &c., II.

424 et seq., n. 3.
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CONSTITUTIONAL QUESTIONS —continued,

case in Maryland, II. 425-429.

extent of reservation to repeal charter, II. 430-433.

different pecuniary burdens cannot be imposed upon coaopany, II.

431, 432.

but charter may be revoked or altered by change in constitution of

state, II. 433, n. 5.

effect of express exemption from legislative control, 11. 434-437.

may still be compelled to pay laborers unpaid by contractor, II.

435.

state has no control over essential franchises of corporations not

municipal. II. 434, n.

vested rights cannot be modified unless by reserved power, U. 434,

435, n.

roads not allowed to form prohibited line by combination, 11. 435.

effect of public patronage over legislative control, 11. 437.

railways may be compelled to modify their erections, II. 438.

distinction between public and private corporations, as to legislative

control, II. 437, 438, n.

summary remedy against stockholders, not an essential franchise,

11.438,439.
statutes providing compensation for animals killed, apply also to ex-

isting companies, II. 439.

causing right of action against companies to survive, 11. 439.

throwing open gates of plank-road company, II. 439.

construction of exclusive raihvay grants, II. 439-441.

construction should be strict against company, II. 439.

authority to vary route and completion cannot be exercised after com-

pletion of road, II. 440.

extent of implied grants in such cases, II. 440.

ambiguous terms construed most strongly against company, II. 441.

powers conferred for public good more liberally construed, II. 441.

legislature may remedy defect of organization, II. 441.

discrimination between freight not unconstitutional, II. 441.

but must not be grounded expressly upon residence of consignor or owner,

n. 442.

tax on tonnage of railways from other states, II. 442.

(^See Taxation.)

power of legislature to modify liability of stockholders for corporate debts,

II. 648-551, n. 12, 13.

CONSTITUTIONAL RESTRICTIONS,
inviolability of franchises, I. 256.

power of state legislature over such franchise, I. 256, 257.

CONSTRUCTION. (See Compensation. Mandamus.)
of bridge, not allowed to vary from deposited plans and sections, I. 8,

n. 15.

incidental damage to neighboring lands in, I. 287-292.

company liable for defective, I. 801 .

estopped to deny that it was by their servants, I. 382.
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CONSTRUCTION— contintud.

iine of railway, right of deviation, I. 384-394.

manner of defining route in Englisb cliarters, I. 384.

question involved stated, I. 385-389.

plans only binding when and for the purpose referred to in the act,

I. 387, 388.

contractor bound by deviation unless he object, I. 388.

equity will not enforce contract against public security, I. 388.

right to construct accessory works, I. 388, 389.

company may take lands designat<-d in their discretion, I. 389, 390.

equity cannot enforce contract not incorporated into act, I. 890.

right of deviation lost by election, I. 390, 391.

grant of land for railway includes accessories, I. 391, 392.

route designated need not be followed literally, I. 392.

terminus being town not extended with town, I. 392.

party accepting compensation waives infonnality, I. 392, 393.

powers limited in time expire with limitations I. 392, 393.

power to change location most be exercised befbre completion, I.

393.

distance how measured, I. 894^ 895.

this question affected by subject-matter, I. 394.

contracts to build railway at rates per mile, I. 394.

general rule to measure by straight line, I. 395.

same rule as to turnpike roads, I. 395.

distance in miles as determining fare, I. 395.

of railway to be done with leant damage, I. 396.

does not extend to form of road, but mode of construction, I. 396.

this will not control special provisions in act, I. 396.

bound to restore works interfered with, for all uses, I. 396,

mode of crossing highways, I. 397-401. (.S>e Highway.)

highway cannot be altered to avoid building bridge, I. 399.

extent of repairing bridge over railway, I. 399.

permission to connect branches witli main lines, not revocable, I. 399.

right to build railways across main line, implies right to use as com-

mon carriers, I. 400.

railways responsible for injuries from falling into culvert, when cov-

ered with snow, I. 400.

right to lav line across railway includes as many tracks as convenient,

I. 400.
•

•

damages for laying highway across railway, I. 400.

company not estopjMjd by contract with former owner of land, I. 400,

401.

duty in regard to substituted works, I. 403. (See Wokks.)
suiHcient if works apparently good at time, I. 404.

of charter in regard to nature of works, I. 405.

review of cases upon the subject, I. 405, 406, n. 1.

terms of contracts, money penalties, excuse for non-performance, I. 406-409.

penalty not incurred unless upon strictest construction, I. 408.
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CONSTRUCTION— cmtimied.

the terms used in contracts, I. 407, 408, n. 2,

Talue distinguished from price, 407, n.

{See Contracts.)

form of execution f extra works, deviations, I. 409-412.

particular form of contract generally requisite, I. 409.

extra work cannot be recovered unless done according to contract,

I. 411.

if company have benefit of work, are liable, I. 412.

where one party repxtdiales the contract, I. 412, 413.

decisions of arbitrators, I. 414, 415.

and of the engineers, I. 415-418.

estimates for advances mere approximations under English practice,

I. 415.

final estimates only set aside for partiality or mistake, 1. 416, 417.

contractor bound by practical construction, I. 417.

estimates do not include matters not referred, I. 417.

right of appeal lost by acquiescence, I. 417, 418'.

engineer cannot delegate authority, I. 418.

arbitrator must notify parties, and act bona fide, I. 418.

relief in equity as to decisions of engineers, I. 418-426.

facts of important case stated, I. 418-423.

claim of contractor sustained, I. 424.

• amendment alleging mistake in estimates allowed, I. 425.

relief can only be had in equity, I. 425.

proof of fraud must be very clear, I. 425.

engineer being shareholder not valid objection, I. 425.

decision of equity conclusive as to quality but not quantity, I. 425.

new contract consideration of old claims, I. 425.

account ordered after company had completed work, I. 425.

money penalties only relieved against for fraud, I. 425.

engineers estimates not conclusive unless so agreed, I. 425, 426.

contractor whose work surrendered by supplemental contract en-

titled to full compensation, I. 426.

directions of umpire binding, I. 426.

fraud in contracts for construction, I. 426-431.

relievable in equity upon general principles, I. 426, 427.

where no definite contract closed no relief granted, I. 430, 431.

engineer's estimates xcanting through fault of company, I. 431—135.

contractor may maintain bill in equity, I. 431.

grounds of equitable interference, I. 431, 432.

stipulation requiring engineer's estimate not void, I. 433.

not same as agreement to decide all disputes by arbitration, I. 433,

434.

engineer's estimate proper condition precedent, I. 434.

same as sale of goods at valuation of third party, I. 434.

only question ofdamages referable to engineer in England, 1. 434, 435.

rule different in this country, I. 436.
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CONSTRUCTION— continued.

contracts for materiaU and machinery, I. 435-437. (See Contracts.)
contract modified by usage, I. 442.

contract to build wall by cubic yard iinpHus measurement in wall, I. 442.

remedy on contracts for, I. 442.

recovery on general counts, I. 442.

amount and proof governed, I. 442.

mechanic's lien, I. 443.

remedies on behalf of laborers and subcontractors, I. 443, 444.

not bound by stipulations of contractors, I. 443.

labon>rs have claim against company, I. 444.

but not subcontractors, I. 444.

of charter, in regard to extent of povoern, I. 232-237.

grants of power to take lands, I. 232-235.

power to carry passengers and merchandise, I. 236.

of charter as to extent of route, I. 392.

map may jield to other grounds of construction, I. 892.

binding force of plans made part of chailer, I. 393.

in regard of nature of works and mode of construction, I. 405.

of statutes not affected by what passed between promoters and opposers,

I. 38-i2, n.

should be most favorable to those whose property sought to be

invaded, I. 352, 353, n. 4.

of powers granted for public use, more liberal, 11. 441.

(See Constitutional Questions. Contracts.)
CONTRACTS. (See Directors. Arrangements of traffic.)

to erect railway across land of another, binding on assignee, I. 2.

to use adjoining railway, not so, I. 2.

of subscription, how far controlled by oral representations of directors,

1. 11.

must be in subscriber's own hand, I. IS, 14, n. 11.

of opposers of a railway line, I. 16.

to quiet opposition before legislature, on good consideration, I. 19, 20.

to take land of opposing party, I. 24.

such agreements not favored in this country, I. 47.

of promoters, how far binding on company, I. 6, 9-11, 682.

may be adopted by company, I. 14-17.

(See Promoters.)
'

to transfer stock in future, valid, ii' bona Jiile, I. 119.

vendor to have stock at the time when due, I. 120, 121.

to remove impediments to transfer, I. 120, n. 3.

must be prepared by party taking initiative, I. 131.

of subscription, when not binding, I. 160, 161.

to pay calls in instalments, I. 179, 180.

how far subject to statute of limitations, I. 191, 192.

released by fundamental alteration of charter, I. 193.

to release subscriptions to capital stock nut binding, I. 207, 208.

where required by statute to be in vrriting, I. 286, n. 11.
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CONTRACTS— continued.

for stock, to be paid for in other stock, I. 190.

subject to legal power of directors and legislature, I. 197, 198.

on subscription can only be enforced according to terms, I. 208.

for lands made by consent of owners, I. 223-227.

equity will decree specific performance, I. 223.

will provide for all incidents, farm-crossings, &c., I. 223.

but not if price is to be fixed by umpire, I. 223.

where price is fixed, or umpire named and ready to act, I. 223.

right to proceed by mandamus no objection, I. 224.

not against a party who has not signed contract, I. 224.

nor where taking is by compulsion, or terms irregular, I. 224.

where option given, specific performance decreed after its exercise,

I. 224, 225.

not where bargain is hard, unequal, or oppressive, I. 225.

or not understood by both parties, I. 225.

nor where contract vague and uncertain, I. 227,

for construction,

against public security, will not be enforced by equity, I. 388.

by rate per mile, I. 394.

assume unusual form, I. 406.

estimates made by engineer, I. 406.

money penalties, liquidated damages, I. 406-408.

must show full performance or legal excuse, I. 408.

penalty not incurred unless upon strictest construction, I. 408.

proper construction of terms used, I. 407, 408, n. 2.

for additional compensation, must be strictly performed, I. 409.

not entitled to any thing for part performance, I. 408, 409.

no particular form of execution required, I. 409, 410.

must conform to requirements of charter, I. 410.

extra work must be performed according to contract, I. 411.

company having benefit of work are liable, I. 412.
'

party repudiating excuses the other, I. 412.

new, valid, I. 413.

and is condonation of old claims, I. 425.

president cannot bind company, I. 413.

effect of inevitable accident, I. 413.

remedy on, I. 442.

construction of,

whether earth includes hard pan, I. 413, n. 2.

practical, binding, I. 416, 417.

decisions of referees and arbitrators in regard to, I. 414, 415.

award valid if substantially correct, I. 414.

decisions of company's engineers, 1. 415 et seq.

estimates for advances, mere approximations, I. 415.

final estimates for what set aside, I. 417.

right of appeal lost by acquiescence, I. 417.

engineer cannot delegate his authority, I. 417, 418.
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CONTRACTS— contintted.

for materials aud machinery,

manufacturer not liable for latent defects in materials, I. 435, 486.

for materials as ordered, implies that company will gire order, I.

430, 437.

stipulation in, may be waived by acquiescence, I. 437.

company liable for materials accepted and used, I. 437.

to pay in the stock of the company, I. 438-441.

entitle the party to recover the nominal value of stock, I. 438.

but must have strictly performed on his part, I. 438.

cash |K)rtion overpaid, how far reduce stock, I. 439-441.

lawful encumbrance on projierty no difference, I. 438-440, n. 2.

payments in stock must ordinarily be demanded, I. 441.

if no time specified, payment due only when work completed, I. 441.

usa^e to pay monthly qualifies contract, I. 442.

what is requisite to render permanent, I. 612, 618.

of general agent, good within scope of his duties, I. 678.

under seal of company, prima facie binding, I. 578, 674.

to pass over road of another company, good, I. 587.

to transfer duty of one company to another void, I. 687, 688.

for lease of a railway, void, I. 588.

both lessor and lessee liable thereafter, I. 690.

equity will enjoin such leasing, I. 591.

but good, if made by legislative grant, I. 591.

necessity and effect of being under seal, I. 594-601.

cases upon this subject reviewed, I. 594-601.

old rule maintained in England, I. 594.

between different companies, in regard to traffic, I. 611, 612.

generally held valid and binding, I. 611, 012.

to avoid competition, held valid, I. 612.

ultra vires and illegal. (See Constitutional Questions.)
can only be confirmed by actual assent, I. 560-563.

personal responsibility of directors on, I. 566.

ho^f far validated by legislative sanction, I. 592, 598.

to contribute towards deposit retjuired to obtain grant for other lines,

I. 47, 48, n. 5.

to take shares in projected company, I. 47, n. 6.

to establish traffic regulations, with view to future extension, I. 47,

n. 6.

not ultra vires if dependent on legislative sanction, T. 47, n. 5.

arrangements for secret services and influence, I. 576-584.

to make erections not authorized by charter, I, 613.

to indemnify other companies against expense, I. 614.

to divide profits, I. 614.

prima facie all contracts valid, I. 615.

power of railway to accept bill of exchange, T. 615, 616.

cannot make bills and notes, but from necessity, I. 616.

cannot be enforced against directors, I. 616.
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CONTRACTS— continued.

company must refund money unlawfully borrowed, I. 616, 617.

acts uiira vires, how far confirmed by acquiescence, I. 617.

company not restrained from unlawful payments on grounds of

policy, I. 617, 618.

this rests on no safe grounds, I. 618.

made between foreign and domestic corporations, I. 619, 620.

companies exonerated from by act of legislature, I. 620.

act must be clearly contrar}' to contract, I. 621.

forfeited by decree of engineer, does not forfeit former earnings, I. 407,

408, n. 2.

to obtain unequal favor, I. o76-o84.

directors may give bill of sale as security for debts, I. 663.

Jbr carriage of goods,

for exemption from responsibility for faithfulness against good policy,

II. 98, 99.

of railway with local carrier only temporary, II. 32.

to carry beyond their own route, II. 115, 123-126.

(^See Common Carriers.)
made by agents. (See Agents.)
affected by usages of trade and course of business. (See Usage.)
made by telegraphic communication, II. 282 et seq.

enforced by specific performance. (See Equity. Specific Perfobm-

ANCE.)
not under seal, enforced by mandamus, I. 651.

for use of another company's track, permanent, II. 340.

by state, in grant of charter, 11. 423, n. 1.

for sale of shares whose value affected before delivery, II. 444—447 et seq. n.

title acquired ultra cireif good against all but state, II. 485.

what binding after amalgamation of companies, IL 557-681.

CONTRACTOR,
cannot be director, I. 85.

damage done by, to land not taken by company, I. 286-288, n. 1.

bound by deviation, unless he object at the time, I. 388. ,

not entitled to any thing for part performance, I. 408, 409.

bound by practical construction of contract, I. 416, 417.

work surrendered by supplemental contract, entitled to full compensa-

tion, I. 426.

not entitled to relief where contract not closed, I. 430, 431.

may maintain bill in equity, where engineer's estimate wanting through
fault of company, I. 431, 432.

will be enjoined from interfering, ailer company terminate contract, I.

433, 434.

not excused from accepting stock by lawful encumbrance on company's

property, I. 438-441.

remedies by laborers and subcontractors, I. 443, 444.

not bound by stipulations of contractor, I. 443, 444.

bave claim against company, I. 444.
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CONTRACTOR— continued.

but subcontractor has not, I, 444.

liability ofcompany for acta of contractors and their agents, I. 603-507.

company not liable for such acts, I. 503, <504.

unless where contractor employed to do the very act, I. 604.

distinction between movable and immovable property, I. 605.

no difference as to mode of employment, I. 505.

rule stated, I. 505, 5()6.

one retaining control of work, responsible for its conduct, I. 506.

may have valid charge on proceeds of surplus lands, II. 501, 502.

CONVEYANCE,
of stock. (5«« Sale. Transfer. Vendor.)
of lands. (S«c Lands.)

CORPORATE FRANCHISE. {See Franchise.)
CORPORATIONS. {See Company.)

how defined, I. 56
;

II. 425, n.

created by grant of the sovereignty, I. 55, 56.

may be shown by implication or presumption, I. 65, 56.

created by general act, delegation, or procuration, I. 66.

restricted in corporate action to state creating them, I. 56-58.

may act in other states by directors or agents, I. 67, 68.

entire business cannot be so transferred, I. 57, n. 10.

private,

include railways, I. 62.

state or U. S. may own part of, I. 52.

performing public functions, legislative control over, I. 53, n. 7.

public,

those owned exclusively by state, I. 52, 63.

subject to legislative control, I. 52-54.

constitution of, I. 58-63.

different senses of term constitution, as applied to, I. 68, 59.

how composed or constituted, I. 69.

of natural persons, or other corporations, or of sovereignty in part, I.

59, n. 1.

distinction between legislative, administrative, and electoral assem-

blies, not essential, I. 69.

can act only by their name, I. 59, 60.

may have several names, by prescription, by charter, I. 60, and n. 4.

cannot change name at will, I. 60, n. 4.

but precise words not essential, I. 60.

any deviation allowed if substance and sense preserved, I. 60.

may apply for enlarged powers, I. 6<^), 61.

effect of legislative change of name, I. 61.

new corporation cannot take name of one of established credit, I, 61.

exclusive right to name acquired by user, I. 61.

misnomer of, must be pleaded specially, I. 67, n. 8.

organization of, I. 64-69.

conditions precedent must be performed, I. 64.
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and all statute requirements complied with, I. 64, n. 2.

stock must generally be all subscribed, I. Go.

location of road sometimes made condition precedent, L 65.

colorable subscriptions binding at law, I. 6o, 66.

conditions subsequent, how enforced, I. 66.

stock must be distributed according to charter, I. 66.

commissioners to distribute stock must all act, I. 66, 67.

defect of organization must be pleaded, 1. 67.

organization regular upon face, and recognized by legislature, I. 67.

cannot be inquired into collaterally, I. 67.

nor as defence to action for calls, I. 185.

records of, evidence, I. 67, 68.

authenticity of records must be shown, I. 68.

what constitutes membership in, I. 68.

membership continued by transfer of shares, I. 69.

assent of corporation presumed to beneficial grants, I. 69.

definition of, and residence, I. 56, 57.

right of majority to control minority, I. 71-76. (See Equity.)

may control within legitimate range of organic l^v, I. 72.

but cannot change organic law, I. 72, 73.

cannot effectually bind minority by accepting amendment, I. 73.

cannot dissolve corporation, I. 78.

sometimes allowed to wind up affairs, I. 76.

may own other property than stock unless restrained, I. 108.

generally restricted as to real, and sometimes as to personal estate, I. 108.

liability of, for not registering transfers, I. 145-1-47.

need not record mortgages of shares, I. 146.

cannot receive subscriptions not payable in money, or at a discount, I.

206, 207.

can only enforce contract of subscription according to its terms, I. 208.

reverter of lands, after dissolution of, I. 246, 252-254.

franchise of, may be taken by eminent domain, I. 255, 259.

liable (or fraud of agents, I. 418, 419, n.

ratification by, of act of agent, I. 514.

how far responsible for libel, I. 514, 515.

false certificate of capital being paid in money, I. 515.

may become responsible for false imprisonment, I. 515, 516.

extent of powers of, I. 568.

right of, to borrow money, I. 675.

presumptively responsible like natural persons in same situation, I. 606.

only liable according to lex loci, II. 27b, 279.

duty of, enforced by mandamus, L 6oO, 631.

compelled to complete road, I. 638-640.

public duty of, enforced by mandamus, I. 642, 643.

compelled to divide profits, I. 653.

produce books, I. 653, 654.

perform statute obligation, I. 654.
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restore one to corporate office, I. 682-637, 656, 656.

(See Mandami's.)

insolrency of. (See Equity. Crkihtors.)

put into the hands of receivers. (See Receivers.)
taxation of. (See Taxation.)

only exempt from, as far as they hold public works, II. 378, n. 4.

grants to, paramount and exclusive. (See Constitutional Questions.)

property and franchises may be sold for debts by act of legislature, 11.

408, n. 4.

legislative control over, II. 423—439.

charter of, a contract, II. 428, n. 1. '

responsibility of, for nuisance authorized by municipality, II. 423, n. 1.

subject to legislative control, before vesting of charter rights. II. 486, n.

legislature may remedy defect in organization of, II. 441.

power of, to borrow money considered, II. 461 et aeq.

dissolution of (See Dissolution.)

liability of stockholders for debts of, 11. 645-563. (See Creditors.)
consolidation or amalgamation of. (See Amalgamation.)

regarded as citizen of state where chartered and existing, II. 682.

CORPORATORS. (See Creditors.)
act of, not that of corporation, I. 10.

right of, to in.tpect books of company, I. 214-21 G.

may inspect and take notes from books, I. 214.

bank depositor has this right, I. 215.

minutes of proceedings of directors not open to inspection, I. 215.

party claiming to be shareholder may inspect register, I. 216.

this allowed whore suit or proceeding, I. 216.

party may have aid in inspection, I. 216.

entitled to proportionate share of net profits, II. 540, 541.

how far made liable by representations to legislature, II. 541, 642, n. 11.

COSTS.

indemnity against, extends only to suits lawfully brought, I. 13, 14, n. 11.

in proceedings to estimate compensation to land-owners, I. 276, 277.

not allowed unless given by statute, I. 276,

do not include witness fees, I. 277.

" costs and expenses
^^ include witness fees, &c., I. 277.

commissioners' fees, I. 277.

on appeal, I. 277.

enforced by mandamus, I. 642.

what included in this, I. 643.

on qtu) warranto informations, I. 670.

in equity, II. 359, 360.

COUNSEL.
omission to take advice of, negligence, II. 591.

COUNTIES. (See Municipalities.)

COUPONS. (See Railway Ikvkstments.)
attached to railwat/ bonds,

negotiable instruments, II. 628 ct aeq.
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not recoverable unless produced, IT. 526.

sometimes denied that action will lie on, 11. 527.

COURTS.
of United States. (See Jurisdiction.)

COVENANT.
in the lease of a railwaij.

to work efficiently, construed with reference to facilities in power of

lessee, I. 607-611.

CREDITORS. {See AttaciiixCx Creditors.)
who have obtained judgment, may have bill in equity against subscribers,

I. 170.

rights of on dissolution of railways, II. 538-644.

claim of, upon stock transferred by debtors, I. 154, 155.

may compel payment of subscriptions, I. 168-171.

company compelled by mandamus to collect for payment of debts, I.

168.

amount due from subscribers is trust fund for creditors, I. 168, 169.

same where stock owned by state, I. 169.

law diverting funds from creditors unconstitutional and void, I.

169.

may hold directors responsible for payment of stock in money, I, 208.

different modes of effecting, II. 538, 539.

shareholders in general not liable, II. 540, 541.

subscribers liable for expenses if scheme abandoned, II. 541, 542.

cannot exonerate themselves by contract with directors, II. 543.

company cannot give away effects to prejudice of, II. 543.

right reserved to repeal charter, II. 543.

how far stockholders exonerated by transfer or forfeiture of shares,

II. 543, 544.

lona fide transfer held good, II. 544.

shares taken in consequence of misrepresentations by directors or

agents, II. 544.

levy of execution upon property of company, II. 544, 545.

charter lien paramount to all others, II. 544.

road or tolls not Subject to levy of execution, II. 545.

mode of obtaining under English statute, II. 545.

execution against shareholders, I. 157 ;
II. 627-634.

registry primafacie evidence that one is shareholder, I. 156.

judgment against corporation prima facie evidence of indebtedness

against stockholder, I. 157.

remedy by distinct action more common, II. 548-650.

may proceed in equity, II. 550, 651.

payments in land, II. 551, 552.

how stockholders may transfer personal liability, II. 552.

assignments in contemplation of insolvency, II. 558, 554,

CROSSING OF HIGHWAYS. (See Torts.)

controversy as to manner of, I. 268.

compensation, I. 281, 282, n. 5, 340.
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regulated by board of trade and railway commissioners in England, H.

556-668.

CULVERT.
railway responsible for injury from falling into, I. 400.

CURRENCY.
how far treasury notes legal tender under prior contract, H. 800, 801.

CUSTOM. (Sec Usage.)

party contracting bound by general, I. 128.

local, binding if known to the parties, I. 128-131.

how far admissible to control memoranda of contract, I. 129-131, n. 3.

delay in delivery of goods excused by II. 181.

D.

DAMAGES. (See Torts. Directors. Dividends.)
rule of, in regard to sale of shares, I. 131.

difference between contract price and market value at time of deliver)', I.

132.

by delivery of inferior article, I. 132, n. 1.

parties left to, where s{)eciiic performance impossible, I. 132, 133.

measure of, for refusal to register transfers of shares, I. 147.

generally the value of stock at date of refusal, I. 147.

in estimating compensation to land-owners. (See Compexsation.)
to land-owners must be made good, I. 232 et aeq.

owner entitled to execution for, I. 239.

remote right not to be considered, I. 261.

items of, not indispensable to be stated, I. 267.

excessive, ground of setting aside proceedings, I. 266, n. 13.

when title to land taken does not vest till payment of, I. 288, 239.

payment of, enforced by equity, I. 239.

not required for entry for preliminary surveys, I. 239.

for materials taken, I. 241.

done to lands not taken, under English statute, I. 265.

claim for, including several items, I. 272.

consequential,

included in appraisal of compensation to land-owner, I. 286, 887 et teq.

blasting rock for road-bed, I. 286.

adjoining lands used, I. 287, 288.

injuries from fire, &c., I. 288, 289.

water flowing upon land, I. 289.

representations as to mode of constructing road, I. 289, 290.

statute may give remedy, I. 290, 293.

otherwise no remedy where no land taken, I. 290, 293.

when recoverable for minerals, I. 295, 296.

for
laijcl

of railway taken for highway, I. 296.

for use of highway by street railway. (See Highway.)
VOL. n. 42
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DAMAGES— continued.

for obstruction of streams by company's works, I. 330-334. (See

Streams.)
statute remedy for, exclusive, I. 334, 337.

interference of equity, I. 437.

company adopting works responsible for amount awarded for, I. 337.

Jhr lands injuriously affected, I. 338-345.

for obstruction, loss of custom, I. 338-340.

for building railway so as to cut off wharf, I. 840.

not liable for crossing highway on level, I. 340.

by construction alone included in English statute, I. 340, 341.

equity will not enjoin doubtful claim, I. 341.

unforeseen at time of appraisal, I. 341, 342.

injuries to ferry and towing path, I. 342.

remote injuries not within statute, I. 342, 343.

extent of Massachusetts statute, I. 343.

what regarded as too remote, I. 343.

remedy at common law for negligence in construction, I. 844.

or for neglect to repair, I. 344.

recovery of, under the statute, I. 344.

possession of railway notice of extent of title, I. 844, 845.

right of railway to exclusive possession, I. 346.

different estates protected. {See Estates.)
not transferable by deed of land after they accrue, I. 348, 374.

go to owner of land at date of adjudication, I. 348.

statute of limitations, I. 349-351, 374, 375.

charter mode of assessing, not superseded by subsequent general act, I. 368.

extent of, under English statutes, I. 374, 376.

limit of period for estimating, I. 375.

whether claim for, passes to devisee or executor, I. 375.

vendor generally entitled to those accruing in his time, I. 375.

mode of assessing under English statutes.

(See Compensation.)

liquidated, penalties in contracts for construction generally are, 1. 406-408.

alone referable to engineer in England, I, 484, 485.

rule different in this country, I. 435.

for fires communicated by company's engines, I. 450 et seq.

for injuries to domestic animals, I. 464 et seq.

fencing, whether or not included in land-damages, I. 480-497.

on contracts payable in stock, I. 437-442.

may recover nominal value, I. 429.

on quantum meruit, only market value, I. 438.

where partly payable in stock, I. 438, 439, and n.

undfcr general counts, governed by contract, I. 442.

common carriers,

only actual damages recovered against, II. 9, 10.

profits not taken into account, II. 10.

but sometimes allowed, U. 10.
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DAMAGES— continued.

for delay in transportation of goods, II. &-10, 165 n.

in actions generally, II. 184-190.

passenger carriers where death ensues, H. 243-250.

where trains do not arrive in time, II. 252 et seq.

for injuries to passengers, II. 260-265.

prospective, must be included, II. 260.

must be obvious and not merely conjectural, II. 260, 261.

counsel fees not included, II. 261.

excessive, ground of new trial, II. 261, 264.

pain and mental anguish, II. 262.

plaintiff may give evidence of nature of his business, II. 262.

rests much in discretion of jury, IL 262, 263.

in actions for loss of service, cannot include mental anguish, II. 263.

for wrongfully expelling passengers from cars, II. 272-274.

exemplar)- in cases of wilful injury, I. 551, 552.

woman cannot prove state of family or death of husband, II. 264.

right, question of law ; amount, question of fact, II. 264.

•*l^here money paid into court, 11. 274.

for incorrect transmission of telegrams, II. 286, 287.

(See Telegraph Companies.)
on guarantees of dividends on railway stocks, II. 585-537.

DAMAGES SPECIAL,
must be paid for lands taken by company, I. 352, 353.

recoverable by express carriers of railway for injur)- of business, II. 83,

84 et seq. n. 15.

will depend upon circimistances, and whether known to both parties, II.

262, n., 265.

DEATH. (See Passenger Carriers.)
title to shares transferred by, I. 150, 151.

DEBENTURES. (-Se* Railway Investments.)

D^T,
will not lie on conditional report, I. 278.

DECLARATION. (See Pleading.)
DEED. (See Purchase.)

executed in blank, not valid by English cases, I. 125.

otherwise in America, I. 126.

of lands, includes use of water as then used, I. 219, 220.

not explainable by parol, I. 220.

in fee-simple to railway, operation of, I. 248.

DEFENCES,
in actions for calls,

infonnality in organization insufficient, L 186.

default in first payment insufficient, I. 187, 188.

infancy, statute of limitations, bankruptcy, I. 191, 192.

DELAY,
in transportation of goods by common carrier, II. 7-11.

DELIVERY,
o/ baggage to passengers. (See Baggage.)
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DELIVERY— continued.

of goods to earners, U. 55-59.

of goods by carriers. (See Common Carriers.)
to wrong person is a conversion, 11. 61.

not required of ordinary freight, II. 61.

rule in carriage by water, II. 64.

to carrier on next route, II. 75.

special instructions as to, 11. 121, 122.

must be in reasonable time, II. 178, 179.

. company not liable for delay caused by unusual press of business,

n. 180.

or by loss of a bridge or freshet, 11. 181.

• delay excused by custom and course of navigation, II. 181.

no implied contract for punctuality, II. 181.

must be made to person entitled, 11. 188.

DEMURRAGE,
definition of, II. 191.

allowed by regulations of railway, 11. 191.

DEPOSIT,
of value of whole land taken, I. 352, 365.

after valuation by surveyors, I. 379, 380.

DEPOT. (See Station.)
DEVIATION. (See Line of Railway.)

lands within limits of, may be taken for branch, I. 360, 888.

in construction of railway,

contractor bound by, unless he object at the time, I. 388.

allowed sometimes after filing of location, I. 389, 390.

right of, lost by election, I. 390, 391.

how measured, and what it imports, I. 357, n. 2.

in transportation of goods, how far a conversion, II. 190.

DEVISEE,
title of, to consequential damages, 11. 374.

DIRECTORS. (See Mandamus.)
have generally all the authority of company, II. 127, 128.

liability of promoters for acts of, I. 10, 11.

contracts how far controlled by oral representations of, I. 12.

subscribers not excused from calls by, I. 12.

provisional, restrained by equity fi-om acts ultra vires or unlawftil, I.

55, 56.

should be elected at general meeting or on special notice, I. 80.

power of, may be restrained by statutes, I. 80.

not where charter confers it, I. 80.

courts will not interfere to control, I. 80.

may be compelled to divide actual profits, I. 80, n. 1.

but if they divide more, will become personally liable, I. 80, n. 1.

act of, de facto, binds company, I. 81 and n. 3, 83, 583.

powers not invalidated by vacancies if quorum remains, I. 81.

election of, not set aside because inspectors not sworn, I. 81.
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if company receive avails of contract, are bound by it, I. 81, n. 3.

meetings of, I. 82-85.

all should be notified to attend, I. 82.

adjourned meeting, still the same, I. 83.

but board need not be kept full, I. 83.

usurpation tried by shareholders, or qtto tearranto, I. 83.

usage allowed to excuse irregxdarities, I. -83, 84.

decision of majority binding, I. 84.

majority must attend, I. 84, n. 7.

records of proceedings, evidence, I. 84, n. 8.

if not recorded by parol, may be proved by parol, I. 84, n. 8.

where authority of quorum required, must be present and act, I. 86.

qualijicationt of, I. 85, 86.

must not be contractors, I. 85.

if so, office vacated, I. 85.

may be banker for company, I. 85.

may be, by virtue of stock mortgaged, I. 86.

bankruptcy and absence do not vacate office, I. 85, 86.

may be compelled to fill vacancies in board, I. 86.

liable to vendee, on sales of shares procured byfraud of I. 140-145.

are in the position of trustees, I. 141.

what will be an excuse, I. 140, 141.

extent ofauthonty, I. 149, 196, 212, 413, 656-566; II. 127, 128.

the proper authority to make calls on shares, I. 149.

no defence against that they are acting for rival company, I. 167.

but they must be duly appointed, I. 167.

may make calls payable by instalments, I. 179.

cannot use funds of company except for purposes of charter, I. 196.

alone liable for circumstantial misconduct, I. 212.

cannot make profits for themselves, I. 213.

president cannot bind company to pay additional price for work done

under contract, I. 413.

personally responsible for false certificate of payment of capital stock

in money, I. 515.

notice to one, if express, notice to company, I. 666, 557.

cannot apply to legislature for enlarged powers, I. 667.

requirements of charter must be strictly followed, I. 557.

cannot alter fundamental business of company, I. 558, 559.

difficulty of defining proper limits of authority, I. 669, 560.

review of cases on this subject, I. 560-563, n.

act ultra vires only to be confirmed by actual assent, I. 560-563.

may give bills of sale to secure debts, I. 563.

cannot bind company except according to charter, I. 664.

company cannot retain money obtained through their fraud, I. 564.

but plaintiff must have been misled without his fault, I. 664.

company liable to make recompense for adopting their act, I. 564,

665.
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DIRECTORS— continued.

prospectus and report should contain the whole truth, I. 565.

cannot issue shares to procure votes and control corporation, I. 665.

what will amount to fraud in their reports, I. 565.

responsible for fraudulent acts and representations, I. 566.

extent of power of directors, I. 566.

may bind company where not restrained, II. 127, 128.

when they become personally liable, I. 208, 566-569.

to creditors, as having received amount of capital stock in money,
I. 208.

not so liable for lawful acts, I. 666, 567.

unless upon express undertaking, I. 567.

liable personally, if they exceed their powers, I. 668.

effect of usage and course of business, I. 568, 569. *

of contract ultra vires or not in usual form, I. 569.

compensation to, for services, I. 569-571.

company not liable to, unless upon express contract, I. 570.

may vote annuity to disabled oflScer, I. 570.

in this country, entitled to compensation, I. 670.

this fixed by order of board, I. 570.

English rule sometimes followed in this country, I. 671.

official bonds limited to term for which executed, I. 571.

records ofproceedings, I. 571, 572.

English statutes require minutes, and make them evidence, I.- 571.

presumption that they contain all that passed, I. 672.

unauthorized act of, ratified by acquiescence of company, I. 572.

authority to borrow money and buy goods, I. 672-576.

extent of authority, express or implied, I. 572, 573.

presumed to assent to acts of general agent, I. 573.

contracts under seal of company prima facie binding, I. 573, 674.

strangers bound to take notice of extent of authority, I. 674, 675.

cannot subscribe for stock of other companies, I. 576.

may borrow money if requisite, I. 575.

how far may bind company by accepting land in payment of subscrip-

tion, I. 575, 576.

duty to serve interests of company, I. 576-684.

general duty of oflice defined, I. 576.

claim for secret service and influence, I. 576.

legality of contracts for secret services, I. 676-681, and n. 3.

directors cannot buy of themselves for company, I. 681, 682.

what amounts to ratification, I. 582.

authority of the directors, I. 682.

purchase of shares to buy peace, I. 682.

may loan money to company, I. 582.

hotel company may lease premises to others, I. 683.

cannot recover for work done for company, I. 583.

contract of projector not binding on company, I. 583.

cannot act where interested, I. 683, 584.
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but court will not act on petition of member who is mere puppet,

1.684.

right to dismiss employees ; rule of damage, I. 584-^586.

(See Employkks.)
how far under control of courts of equity, II. 324-385.

liable as trustees, II. 331, 332.

not chargeable with fraudulent acts of members, 11. 332.

equity will not enforce resolution of, II. 332.

restrain from changing business of company, 11. 332.

compel to resist illegal tax, II. 335.

not personally responsible for property purchased on credit of company,
n. 335.

equity will not compel to declare dividend unless refusal wilful, II. 336.

only liable for good faith and reasonable diligence, 11. 335.

cannot declare dividend payable in different ways, II. 445, n. 4.

duty of, in regard to speculations in shares of company, II. 444.

fraudulent contracts with, to obtain shares below par, II. 444, and n.

cannot effect any increase of capital stock, II. 451, n.

having power to do all acts the company might, may mortgage, II. 469,

n. 16.

liability of, to subscribers, 11. 541.

power of, to release subscribers to projected company from liability, U.

542.

to receive payment of subscriptions in land, 11. 552, n. 15.

DIRECTORS' IViEETINGS. (See Dikectoks.)

DISCRIMINATION,
<u to freight,

not unconstitutional, unless grounded expressly on residence, U. 441.

DISSOLUTION OF RAILWAYS,
may be by act of legislature, 11. 538.

by surrender of franchise, and acceptance by legislature, 11. 538, 539.

by forfeiture, from disuse or abuse of franchise, II. 539, 540.

rights of creditors upon. (See t^RXViTORS.)

liability of subscribers after, II. 541, 542.

commonly liable for share of expenses, II. 542.

repeal of charter by reserved power presumed regular, 11. 643.

DISTANCE,
how measured, L 394, 396.

affected by subject-matter, I. 394.

in contracts for railway construction, I. 394.

general rule to measure by straight line, I. 396.

as to turnpike roads, I. 395.

as determining fare, I. 396.

DIVIDENDS,
directors compelled to divide actual profits, I. 80, n. 1.

guarantee of, by managing directors, I. 559, 660, n.

company not obliged to pay, till indebtedness cancelled, I. 118, n. 6.
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DIVIDENDS— continued.

equity will not restrain company from declaring, 11. 325.

nor compel directors to declare, out of surplus earnings, 11. 835.

liability of directors for fraudulent, I. 142.

should be paid out of profits only, I. 142.

tax on, exclusive, 11. 393.

when declared and how payable, 1. 152
;
II. 440

;
II. 529-531.

should be paid to registered owner, where shares held in trust, 1. 152.

equity will protect rights of cestui que trust, I. 153.

cannot be made in money to some and stock to others, II. 440, n. 4.

declared only out of net earnings of company, II. 529.

right of shareholders to, several, but joint in the fund, II. 529, 530.

and cannot be enjoined at suit of one shareholder, 11. 530.

but future dividends may be so enjoined, II. 530.

perhaps even those already declared by bill properly framed, II.

630.

lien upon shares extends to, II. 530.

surety may claim benefit of, 11. 531.

action will not lie for till after demand, II. 531.

on preferred stock. (See Railway Investments.)
owner of preferred stock may enjoin company from making, while a

deficit in funds, II. 328, 329, n.

right of holders of scrip certificates to, II. 531, n. 6.

party entitled to, where stock fraudulently transferred, H. 632-635.

fraudulent transferee not entitled to, 11. 632.

bonafide purchaser is, II. 532, and n. 1.

owner may forfeit claim, 11. 533, 534.

one who buys of registered owner may hold against company, 11.

686.

review of cases, 11. 533-537.

transfer agent cannot bind company by representations of ownership,

n. 535.

guaranty of, upon railway shares, II. 535, 537.

rule of damages, for breach of such contract, 11. 536, 637.

DOG,
doing damage, company how far responsible, 519, pi. IQ.

when company responsible as keeper, 519, pi. 16.

DOMESTIC ANIMALS. (See Fences.)

injuries to, I. 464-479.

company not liable, unless bound to keep animals off their track, I.

464, 465.

some cases go even further in favor of company, I, 465.

where animals wrongfully abroad, I. 465.

on land where company not bowmd to fence, I. 466.

where company bound to fence prima fade liable, I. 466.

owner in fault, I. 466, 467.

company liable for gross neglect or wilful injury, I. 467.

or if they might have avoided the injury, I. 468.
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owner cannot recover if he suffer his cattle to go at large near train,

I. 468, 469.

required to keep gates closed, I. 469.

not liable for proper use of engines, I. 472, 473.

questions of negligence determined by jurj*, I. 472.

by court, where testimony not conflicting, I. 472.

company liable for remote consequences of negligence, I. 472, 473.

where statutory duty neglected, I. 473, 475, 478, 479.

one who suffers animals to go at large can only recover for gross

negligence, I. 475.

testimony of experts as to management of engines, I. 474, 475.

one who suffers cattle to go at large must run risks, I. 475, 476.

company owe primary duty to passengers, I. 476.

in Maryland, company liable unless for unavoidable accidents, I.

476.

in Indiana, common-law rule prevails, I. 476.

modified by statute in Missouri, I. 476.

in California, cattle may lawfully go at large, I. 477.

late cases in Illinois, I. 477, 478.

weight of evidence and presumption, I. 478.

company not liable except for negligence, I. 479.

must use all statutory and other precautions, I. 479.

where company made liable absolutely, requisite proof, I. 496.

not liable for animals injured by fright, I. 491.

nor at railway crossings, I. 491.

cattle-guards to be maintained at road-crossings, I. 492.

not responsible for damage at points not proper to be fenced, I. 493,

494.

against what animals company bound tofence, I. 497-502.

at common law every owner must see to his own cattle, I. 497.

only bound to fence against cattle rightfully on other's land, I. 497,

498.

agreement with land-owner to fence, excusing damage to cattle, I.

498, 499.

owner may recover unless guilty of express neglect, I. 499.

rule in Connecticut, I. 499.

in Massachusetts, I. 600, 601.
,

in Kentucky, I. 601.

in Ohio, I. 601.

in Indiana, I. 501.

distinction between suffering cattle to go at largo and accidental

escape, I. 502.

not liable for injury to trespassers, unless wilful, I. 641.

statute providing compensation for animals killed constitutional, II.

439.

DRAINAGE,
by cuts made for grading railway, I. 263.
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EASEMENT,
taken for highway, I. 268.

EJECTMENT,
not maintainable against railway, I. 857.

is maintainable for entry against statute, I. 364.

not maintainable under mortgage of toll, 11. 455, 456.

ELECTION,
ofdirectors,

not set aside because inspectors not sworn, I. 81, 82.

of owner, as to whole of premises being taken by company. (^See Land-

owner.)
EMBANKMENTS,

part of railway, I. 381, 382.

may extend beyond limits of deviation, L 387, 388.

defectively constructed, company liable for, 11. 11, 12, n. 1.

EMINENT DOMAIN,
definition of the right, I. 228.

distinct from public domain, I. 228.

necessarj- for intercommunication, I. 228.

necessary attribute of sovereignty, I. 229, 230.

antiquity of its recognition, I. 230.

limitations upon its exercise, I. 230. •

resides in the States of the Union principally, I. 230.

they may authorize construction of railway through land owned by U. S.,

I. 230, n. 4.

in navigable waters, I. 231.

in rivers above tide-waters, I. 231.

through land owned by United States, I. 230, n. 4.

legislative grant indispensable, I. 232.

duty of making compensation, I. 230, 231, 232, 256, 281.

extent of right, I. 257.

mode of estimating compensation, I. 267-279.

when to be made, I. 280, 285.

consequenticd damages, I. 233.

such grants strictly construed, I. 233, 234.

limitation of power to take lands, I. 234, 235.

nde of construction in the American courts, I. 235.

strict but reasonable construction, I. 236.

rightly acquired by company, I. 236.

limited by the grant, I. 236, 237.

interference of courts of equity, I. 235.

conditions precedent, I. 237-240.

must be first complied with, I. 237, 238.

and this mast be alleged in petition of company, I. 238.

when title vests in company, I. 238, 239.
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filing location notice to subsequent purchasers, I. 239.

subscriptions payable in land without compensation enforced in

equity, I. 240.

preliminary surveys, I. 240-242.

may be made without compensation, I. 240.

and company not trespassers, I. 240, 241.

for what purposes company may enter upon lands, I. 241.

liable for materials, I. 241, 242.

location of survey, I. 242.

power to take temporary possession of public and private ways, I. 248.

damage to be compensated, and road restored, or new one substi*

tuted, I. 243.

remedy for obstruction of private way, I. 248.

land for ordinary and extraordinary purposes, I. 244-246, 248, 249.

may take for all necessary uses, I. 244, 245.

by railway in another state, I. 245, 246.

tide acquired by the company, 246-254.

have only right of way, I. 246, 247.

can take nothing from soil, but for construction, I. 247.

deed in fee simple to company, I. 248.

extent of right to cross railway, I. 249.

conflicting rights of different companies, I. 249, 250.

rule in American courts, I. 250.

right to use streets of a city, I. 251.

law not the same in all the states, I. 251, 252.

rule in Massachusetts, I. 252.

reverter of land to the owner, I. 252, 253.

conditions must be performed, I. 258.

condemnation cannot be impeached, I. 253, 254.

where public acquire fee, will never revert to grantor, I. 264.

corporate franchises condemned, I. 255-:^61.

road franchise may be taken, I. 255.

railway franchise may be taken, I. 256.

rule defined, I. 256.

constitutional restrictions not well defined, I. 256, 257.

must be exclusive in terms, I. 257.

legislative discretion, I. 257.

exclusiveness of grant, subordinate franchise, I. 258.

legislature cannot create franchise above eminent domain, I. 258.

may apply streets in city to public use, I. 269-271.

mode of estimating compensation.

(See Compensation.)

appraisal includes consequential damages, I. 286-293.

action for consequential damages, I. 293-297.

right to occupy highway, I. 244, 297-320.

{See Highway.)
conflicting rights of different companies, I. 321.
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railway company subservient to another, can only take of the former land

enough for its track, I. 321.

where no apparent conflict in route, first located acquires superior right,

I. 821.

rigJU to build over navigable waters, 1. 322-330.

legislature may grant the right, I. 322.

riparian proprietor owns only to the water, I. 328.

his rights in the water subservient to the public use, I, 323.

legislative grants paramount, except as to national rights, I. 323. .

state interest in flats, where tide ebbs and flows, I. 324-327.

rights of adjoining owners in Massachusetts, I. 327.

railway grant to place of shipping, I. 328.

principal grant carries its incidents, I. 328.

grant of a harbor includes necessary erections, I. 328.

large rivers held navigable in this country, I. 328, 829.

land cut off from wharves injuriously affected, I. 329.

infringement of paramount rights of Congress creates nuisance,

I. 329.

party specially injured may have action, I. 329.

obstruction, if illegal, a nuisance per se, I. 330.

obstruction of streams, I. 330-333.

cannot divert streams without compensation, I. 330.

company liable for defective construction, I. 331.

so also if they use defective works built by others, I. 331.

liable to action where mandamus will not lie, I. 331, 332.

and for defective works done according to their plans, I. 332.

when railway cuts off wharves from navigation, I. 332.

steam must be restored and maintained, I. 332.

cannot cast surface water, except from necessity, I. 382, 833.

obstruction of private ways, I. 333, 334.

matter of fact, need not be illegal, I. 383.

farm-road on one's own land not a private way, I. 333.

power of railway to pass along public street, I. 333, 384.

statute remedy exclusive, I. 334-337.

but if company do not pursue statute, liable as trespassers, I; 334,

335.

liable for negligence also, I, 385.

courts of equity often interfere by injunction, I. 836.

right at law must be first established, I. 337.

where statute remedy fails, that at common law exists, I. 887.

general rule adhered to in America, I. 337.

company adopting works, responsible for amount of land damages, I.

337.

lands injxvriously affected, I. 838-345.

(/See Lands.)

different estates protected, I. 345-348.

(Sec Estates.)
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arbitration, I. 349. (See Arbitration.)
statute of limitations, I. 281, n. 6

; 349-361, 866.

extent of, I. 369.

general limitation of actions applies, I. 849.

filing petition will not save bar, I. 360.

eflTect of acquiescence of forty years, I. 860.

estoppel will take effect if use clearly adverse, I. 860, 861.

company may take land designated at discretion, I. 389, 390.

cannot take fee, to obtain soil for embankment, I. 389, n. 10.

I and only for the purpose named in the act, I. 389, n. 10.

lands taken by, exempt from taxation, II. 393, 394.

this rule docs not apply to railways, II. 394.

EMPLOYEES. (See Agents. Servants. Directors.)
in construction, remedies for, I. 443, 444.

cannot recover for injury by fellow-servant, I. 617-631.

misconduct of, shown by experts, I. 661.

right to dismiss, I. 584-586.

rule of damages for dismissing, I. 684-586.

sometimes said they may recover salary, I. 584.

this rule not favored in England, I. 586.

American cases sometimes follow English, I. 685.

term of wages provided in contract, liquidated damages afler dis-

missal, I. 586.

statute remedy for laborers extends to those of sub-contractor, I.

586
;
n. 436, n. 6.

combination of, will not excuse carrier, II. 6.

liability of stockholders for debts due to, II. 548, n. 12.

ENGmEER, (See Estimates.)

usually determines quantity and quality of work done, I. 406.

cannot delegate his authority, I. 417, 418.

being shareholder no valid objection to estimates, I. 426.

character of, in charge of train may be proved, I. 468.

duty of, in conducting train, I. 649 et seq.

ENGINES,
which do not consume smoke, company responsible for, I. 455, 466.

use of, when a nuisance, II. 370-373.

ENTRY,
upon lands,

right of, acquired by filing location, I. 239.

for preliminary surveys, I. 240, 242.

for material, I. 241, 242.

power of, how saved by company, I. 367, 368.

before compensation is assessed, I. 364 et seq.

not allowed under English statute without compensation, I. 364.

legal remedies against company offending by, I. 364.

may be made by consent, I. 866.

proceedings requisite to enable company to make, I. 867, 868.
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provisional valuation under English statute, I. 367.

irregularities in proceedings, I. 3G7, 368.

penalties for irregularities, I. 368.

after verdict and before judgment, I. 368.

to make erections upon other lands, I. 376.

EQUITY,
will restrain provisional directors from acts ultra vires, or unlawful, I. 5.

enforces what contracts of promoters against company, I. 16-25.

will sometimes restrain from opposition or petition to legislature, I. 43,

60, 74, and n. 7. •

will enjoin contracts illegal or ultra vires, I. 47 and n. 5.

in regard to colorable subscriptions, I. 66 and n. 4.

will not compel company to correct registry while action at law pending,
I. 121.

will not enforce specifically allotment of shares on unlawful condition,

I. 122.

will not set aside sale of shares based on misapprehension of both par-

ties, I. 141, 142.

most appropriate remedy to compel transfers of shares, I. 146, 147.

will not restrain calls on colorable subscriptions, I. 158, 159.

will compel registry of such shares, and enforce payments, I. 161, 162.

gives remedy to judgment creditors against shareholders, where assets

distributed, I. 170, 171.

interference in regard to forfeiture of shares, I. 213, 214.

will not allow forfeiture of more than enough to make up deficiency,

I. 214.

will restrain from using fund for illegitimate purposes, I. 195, 196, 197.

will not restrain company from exercise of an option given to it, I. 234.

but option must be bonafide made, I. 235.

will remit construction of charter to court of law, where doubtful, I. 235.

will enforce payment of damages by company, I. 239.

will enjoin company from taking land where rights conflicting, I. 249,

250.

will not enjoin railways from occupying streets of a city, I. 305.

will restrain company from taking land before making compensation,
I. 335, 336.

but right at law must be first established, I. 337.

will not enjoin the exercise of a legal right, I. 339, 340, 370.

or of a doubtful claim, I. 341.

or when remedy at law is adequate, I. 341.

where legal claim of party denied, I. 377.

will not enforce contract against public security, I. 388.

cognizance of accounts in, I. 421, note,

will not restrain company from proceeding according to charter unless

some distinct contract be shown, I. 390.

or interfere to relieve party from expenses incurred, where no definite

contract closed, I. 430, 431.
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•will vacate sales of shares procured by fraudulent practices, I. 140, 141.

but will not interfere where vendor acted bona Jide, unless shares worth-

less, I. 143, 144.

appropriate remedy to enforce lien, 11. 173.

jurisdiction in regard to railtoays, I. 416 et seq. ; 11. 307 et seq.

power to set aside engineers' estimates, I. 416, 417.

relief from decisions of engineers, I. 418.

where engineers' estimate wanting through fault of company, I. 431,
435.

will enjoin contractor from interference after termination of con-

tract, I. 432, 433.

will enjoin from leasing line without legislative consent, I. 587, 588.

will enjoin from change of gauge, I. 621.

will not assume the control of railway constructions, II. 306.

will restrain company from taking lands by indirection, U. 306,

313, n. 6.

when exceeding its powers, II. 307.

restrains board of surveyors from interference, 11. 307, 308.

such board must apply to proper tribunals, II. 308.

will restrain company whose powers have ceased, II. 308.

will enforce payment of compensation for land, 11. 308, 309.

injunction suspended on assurance of payment, 11. 309.

practice must conform to change of times, II. 809.

will interfere to prevent irreparable mischief, II. 309.

review of cases upon the subject, II. 309-312.

injunctions to protect the rights of land-owners and the company, II. 310-

314.

company restrained from taking less land than in notice, 11. 300-312.

injunction refused where great loss will ensue, 11. 312, 313.

or where land-owner threatens forcible resistance, II. 313.

will not enjoin company, to try constitutionality of act, II. 313.

company enjoined from carrying passengers beyond their route,

II. 313.

even to another station in same city, II. 313.

from taking land for warehouse and building track to it, II. 313.

injunction denied to prevent company from taking land, II. 313, 314.

injunction inappropriate remedy to compel company to build road,

I. 641.

equitable interference in regard to the works, II. 314-318.

subject to discretion of court, II. 314.

these matters arranged by stipulations in court, 11. 315.

cases illustrating the mode of proceeding, II. 316, 317.

may be restrained till question of right settled, II. 317.

where company required to do least damage, II. 317, 318.

highway removed ultra vires, its restoration not always compelled,
II. 318.

will direct mode of crossing highways, II. 318.
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but without prejudice to application to board of trade, 11. 319.

mandamus the more appropriate remedy, 11. 319, 320.

municipalities may maintain bill to protect highways, 11. 320.

xr\junctions to carry into effect orders of railway commissioners, II. 320,

321.

railway companies perform important public functions, 11. 320, 321.

court will enforce orders of railway commissioners without revising,

II. 321.

equitable interference where company have not funds, II. 322-324.

English courts will not allow company to take land if funds fail,

II. 322.

qualified in later cases, 11. 822, 323.

will not compel company to complete whole road, I. 640
;
11. 323.

cases reviewed and result stated, 11. 323, 324, notes 4 and 5.

equitable control of the management of railways, II. 324-335.

will not interfere in matters remediable by shareholders, 11. 324.

especially where act is within powers of company, 11. 325.

will not restrain company from declaring dividend, II. 325.

will enforce public duty rather than private, 11. 325.

but private party cannot maintain bill to enforce public duty, II.

826, n. 4.

will restrain company from diverting funds to illegal use, 11. 326.

even at suit of a single shareholder, II. 326.

will not restrain carrier by injunction from unequal charges, 11. 325,

n. 4.

will not interfere because company ceases to act, II. 327-330.

directors liable as trustees, 11. 331 and n.

committee not chargeable with fraudulent acts of members, II. 332.

wiU not enforce resolutions of directors, 11. 332.

will sustain suit of minority against majority, II. 332.

minority may insist on continuing business, II. 332-334.

dissolution of company will not be assumed, II. 329 and n. 7.

single stockholder may maintain bill, II. 336.

necessary requisites of such bill in form, 11. 335.

may have bUl against directors for not resisting tax, II. 835,

right of minority to interfere lost by acquiescence, I. 74, 75.

acquiescence of one plaintiff fatal, I. 75.

suit by stockholders interested in behalf of rival company, I. 76.

company may expend funds in opposing proceedings in legislature,

II. 335.

directors not compelled to declare dividend unless they wilfully re-

liise, n. 335.

directors liable only for good faith and diligence, II. 335.

applications to legislature for enlarged powers, II. 336, 337.

will not enjoin company against, 11. 336.

will sometimes restrain application of existing funds for this purpose,
n. 336.
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where new scheme in conflict with interests of other railways, 11.

836, 837.

English cases favor such applications, II. 887.

proper limitation stated, II. 337.

not allowed to petition for leave to convert canal into railway, I. 74.

applications on public grounds not to be restrained, U. 337.

specific performance, I. 120, 131, 224; 11. 838-341.

of agreements to accept shares on application of company, I. 121,

122.

of contract to sell shares, I. 121, 122.

even though consent necessary by constitution refused, I. 122.

will be decreed in regard to sale of shares, I. 132.

but refused where performance impossible, I. 135.

of contracts to take land against railway company, 1. 132.

of contracts before and after date of charter, I. 223.

where all the terms are not defined, I. 223.

of contracts for land, umpire to fix price, I. 223, 224.

where mandamus also lies, I. 224.

where contract not signed by company, I. 224.

where terms are uncertain, I. 224.

contract giving the company an option, I. 224, 225.

or not understood by both parties, I. 225.

order in regard to construction of highway, I. 225, 226.

sometimes refused for public convenience, I. 227.

refused where contract vague and uncertain, I. 227.

will hold control of contracts, referring law to courts of law, II. 338.

where legal right clear, will not interfere therewith, II. 338, 339.

will not interfere on conflicting evidence, 11. 339.

or where company contracted to stop at refreshment station, 11. 339.

or if there is doubt of the legality of the contract, II. 339.

contract for use of company's track is permanent, II. 840.

will decree specific performance in regard to farm accommodations,

II. 340.

bow affected by mistake of parties, 11. 340, 341.

must appear that plaintiff is not in fault, II. 841.

restraining companyfrom interfering mth exclusivefranchise, 11. 341-344.

will exercise a preventive jurisdiction in such cases, II. 841.

will not interfere where legal right doubtful, II. 842.

unless to prevent irreparable injury, &c., II. 342.

or where there is no adequate legal redress, 11. 342.

will sometimes direct issue to settle the rights of the parties, 11. 842.

will restrain different companies from forming competing line, 11.

342, 343.

injunction refused unless franchise exclusive, 11. 343, n. 6.

railway does not infringe rights of canal, U. 343.

unless it obstruct the canal, 11. 348.

where railway allowed to purchase canal, 11. 844.

VOL. u. 48
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infringement of corporate rights in nature of nuixance, U. 344, 346.

will interfere to prevent multiplicity of suits, 11. 344.

definition of this part of equity jurisdiction, IE. 346.

general grounds of equitable interference, 11. 345, 346.

will enjoin a mere trespass when damage irreparable, 11. 346.

to preserve property, pendente lite, 11. 346, 347.

will not decree specific performance in question of damages, U. 346,

347.

parties put tmder terms if injunction will operate harshly, 11. 347.

review of cases upon the subject, IE. 347, n. 2.

restraining parties from petitioning the legislature, II. 347, 348.

will rarely interfere in such cases, 11. 347.

not enough that scheme will interfere with rights of others, 11. 34&.

doubtful right sent to court of law, U. 348.

in cases of insolvent companies, IE, 349.

will interfere to save costs and litigation, 31. 349.

all parties interested may come in, U. 349.

summary proceedings in some states, U. 349.

manner ofgranting and enforcing ex parte injunctions, U. 350-353.

liable to abuse, 11. 350.

in important matters, notice should be given, II. 350.

dissolved upon answer denying equity, 11. 350, 351.

but not where question is merely construction of a grant, 11. 850,

n. 2.

all facts must be correctly stated, 11. 351, 352.

not so with all the law, 11. 352.

course of practice and costs, 11. 353.

rigJit to injunction lost by acquiescence, U. 353-355.

to extinguish right, this must have operated on other parties, II. 863.

not delay, to learn extent of injury, IE. 364.

definition of acquiescence, IE. 354.

(/See AcQUiEscEifCE.)

injunction may be mandatory, II. 355-357.

must be specific, IL 865.

is but specific performance, IE. 356.

not granted to transfer litigation from another forum, IE. 356.

granted only where serious injury would else accrue, IE. 356.

not refused because act enjoined is done, IE. 356, 357.

remedy in charter does not supersede resort to equity, U. 867.

charter provisions, IE. 367.

English statute, II. 367.

unljul breaches of injunction, U. 358, 369.

statement of case, IL 358.

opinion of vice-chancellor granting sequestration, IE. 868, 369.

not always punished by attachment, U. 369, n. 2.

costs, n. 359, 360.

generally awarded to prevailing party, 11. 359.
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court will not determine mere question of, 11. 859, 360.

suits on behalf o/ others, U. 860.

may be brought by one shareholder though no others desire to sue,

n. 360.

appointment and duties of receivers, U. 860-364. (See Receivers.)

gives remedy against stockholders made liable by statute for corporate

debts, II. 650.

will not interfere with decisions of railway commissioners, U. 558.

may regulate railways for public accommodations, U. 558.

will not appoint manager of railway, 11. 502.

ERECTIONS,
made by mortgagee in possession,

not ordinarily a valid charge, IE. 502.

ERROR,
may be brought on judgment on petition for mandamus, I. 659, 660.

ESTATES,
may be granted to railways, I. 217.

even by persons under disabilities, I. 217.

extent of, acquired by company, I. 272 et seq.

reverter of, to original owner, I. 252, 258 et seq.

different ones in estimating compensation to land-owners,

rule under English statute, I. 265.

of tithe-owner, not a subject of compensation, I. 342, 343.

tenant's good-will and chance of renewal, I. 845, 346.

change of location of track, compensation to tenants, I. 846.

church property in England, II. 846.

tenant cannot sue for penalty for obstructing private way, I. 346.

heir entitled to such compensation, I. 847.

lessor and lessee both entitled to compensation, I. 847.

right of way from necessity protected, I. 847.

mill-owner can claim compensation for obstructing water, I. 347.

occupier of land entitled to compensation, I. 347, 848.

tenant without power of alienation forfeits estate by license to com-

pany, I. 848.

damages not transferable by deed of the land after they accrue, I.

348.

ESTIMATES,
for advances under English practice, I. 415.

if agree to be final, can only bo set aside in equity, and for partiality or

mistake, I. 416.

do not bar matters not referred, I. 417.

can only be set aside in equity, I. 425.

proof of fraud must be very clear, I. 425.

amendment alleging mistake in, I. 425.

engineer being shareholder no valid objection to, I. 426.

conclusive as to quality, but not quantity, I. 425.

not conclusive unless so agreed, I. 425, 426.
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wanting throughfault of company, I. 481-485.

contractor may maintain bill in equity, I. 431.

grounds of equitable interference, I. 480, 432.

stipulation requiring engineer's estimate valid, I. 433.

not equivalent to stipulation that no action shall be brought, I. 433,

434.

same as sale of goods at valuation of third party, I. 434.

only question of damages properly referable to engineer in English

cases, I. 434.

rule diflFerent in this country, I. 436.

ESTOPPEL,
in claim for land damages, from acquiescence and prescription, I. 360.

from agreement to waive notice to treat, I. 360, 361.

the delivery of a release as that of the company, I. 573, n. 4.

in pais,

what amounts to, I. 186
;

II. 354.

contract for right of way across railway, I. 400, 401.

cannot give validity to illegal act, II. 500, n.

nor keep company from defence against such, 11. 513.

EVIDENCE. (See Kecords. Experts.)

oral, to explain writing, I. 129-131.

register, pnma yacte, of membership, I. 156.

even though not made in time prescribed, I. 160, 161.

oral, inadmissible to vary terms of subscription to stock, 1. 160, 200, n. 16.

unless to show fraud or mistake, I. 160, 161, 200, n. 16.

original books of subscription, primary evidence, I. 183.

if these lost, secondary evidence admissible, I. 183.

books of private corporations, how far evidence, I. 216.

location conclusive evidence, I. 242.

but plan or map may be referred to for explanation, I. 242.

in estimating compensation for land, I. 272-277.

oral, received to show joint interest in plaintiffs, I. 271.

only legal can be received, as in other trials, I. 277.

may show what company paid for land adjoining, I. 272, 273.

but not what they had been condemned to pay I. 273.

witness cannot give opinion of value, I. 274.

experts, I. 274, 275 and n, 26
;
11. 382.

of former dealings with same party competent, II. 84.

as to decision of company's engineer, I. 426.

as to freights established by directors, I. 447.

as to fires communicated by company's engines, I. 460.

as to injuries to domestic animals on tracks of companies, I. 464 et seq.

as to management of locomotives, I. 474, 551, 658.

of fraudulent practices, from manner of keeping books,. I. 666.

of usage, admissible, II. 133, 134.

of ordinary' results of transportation by sea, U. 184.

of notoriety of practice, 11. 184.
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EVIDENCE— continued.

in case of lots of baggage, 11. 87, 6S-65.

check is evidence against company, II. 37.

at common law, party could not be witness, 11. 53.

some American courts hold otherwise, II. 153.

cases reviewed, £1. 154.

agents and servants of company competent, 11. 54, 55.

jury may find contents of trunk, &c., from presumption, 11. 66.

preponderating must be given, II. 190.

of loss of goods carried over successive lines, 11. 190.

injury to passengers.

declarations of the party in regard to, II. 270, 271.

of telegraphic communications, 11. 282 and n. 3. {See Telegraph

C!OMPANIES.)

EXCEPTIONS.
formal must be taken at earliest opportunities, I. 636.

EXCESSIVE CHARGES. (See Tolls.)
EXECUTION. (See Levy.)

granted for land taken by company, after assessment of damages, I. 239.

enforced in equity by appointment of receivers. (See Receivers.)
EXECUTOR. (See Personal Representatives.)
EXE^rPTION. (See Taxation.)
EXPERTS,

grounds upon which testimony of, is admissible, I. 274, 275.

in arbitration to determine land damages, I. 382.

tt to management of locomotives, I. 474.

misconduct of railway operatives shown by, I. 552, 555.

testimony of, proper to be received as to management of train, I.

552,553.

company not bound to exculpate themselves, I. 553.

neither party bound to produce such testimony, I. 553.

but omission to do so may require explanation, I. 553, 554.

as where company refuse to produce employees, I. 554.

general rules of law, as to evidence of, I. 554, 555, n.

EXPRESS CARRIERS. (See Common Carriers.)
in England, packed parcels must be rated in mass, I. 446.

company liable where they allow servants to act as, II. 15 et seq.

though the perquisites go to the servants, II. 17.

owner of parcels may look to company, II. 17, 18.

upon European railways, II. 19.

liable as common carriers, 11. 19.

company performing transportation also liable, 11. 20.

liable for not making delivery to consignee, II. 28-32.

herein distinguished from railways, U. 30.

liable for loss fr^m not keeping safely, II. 31.

contract with local carriers may be rescinded, 11. 31, 32.

cannot charge in proportion to value of parcels and restrict liability,

n. 32.
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EXPRESS CARRIERS— continued.

not responsible beyond their own routes, 11. 33-36, 120, 121.

where statute prohibits discrimination, II. 33, 34.

railway shall not carry exclusively for one express carrier, 11. 34.

not bound to carry articles of great bulk and weight, 11. 132, n. 1.

EXTRA WORK,
in performing contractsfor construction,

must be done according to contract, I. 411.

but if company have full benefit of work, are liable, I. 412.

F.

FALSE BIPRISONMENT,
how far company responsible for acts of senrants, I. 518, n. 18.

FARES. (fifcc Tolls.)

company may discriminate in regard to, I. 104, 105.

distance in miles as determining, I. 394, 395.

will be presumed to have been paid, II. 81 .

offer to pay, to unauthorized employee, 11. 259.

how established, I. 556, n, 2.

FARM ACCOMMODATIONS. (See Fences.)

equity will provide for, in decreeing specific performance, I. 223.

where included in appraisal, I. 265.

road on one's own land not a private way, I. 333.

canal company not excused by railway interference from maintaining, I.

640.

legislative right to compel company to maintain, U. 424, n. 8, et seg[.

FENCES. (See Domestic Animals.)
taken into account in estimating land damages,

against whom is obligation to maintain, I. 464.

railway obliged to maintain, may stipulate with land-owner to do it,

I. 466.

obligation should be stated in report, I. 266.

upon whom rests obligation to maintain, I. 480-497.

railways not bound to fence independent of statute, I. 470, 471, 474.

statute liability for not so doing, I. 474.

separate provision by English statute, I. 481.

this enforced by mandamus, I. 481, 641.

otherwise, part of the land damages, I. 481, 482.

land-owner, not obliged to build till expense provided for, I. 482-

484.

some states divide expense between company and land-owner, I. 484.

assessment of land damages, on condition company build, I. 485-487.

in some states owner of domestic animals not obliged to restrain

them, I. 488.

lessee of railway bound to keep up fences and farm accommodations,

1.488.
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FENCES— conimwoL

company bound to fence land acquired by grant, I. 488, 489.

farm crossing required where necessary, I. 489.

where land-owner declines them, I. 489.

not required for safety of servant and employees, I. 490.

requisite proof, where company liable for all cattle killed, I. 490.

party bound to fence assumes primary responsibility, I. 490, 491.

company not liable for injury at road-crossings, I. 491.

nor for injury from defect of yard fence, I. 491.

horse escaping through defect of fence, I. 491, 492.

injury must have occurred throught fault of company, I. 492.

cattle-guards required in villages, but not so as to make streets un-

safe, I. 492.

companies responsible for injuries through defect of fences and cattle-

guards, I. 492, 493.

common-law responsibility in New Hampshire, I. 493.

company responsible while they control road, I. 493, 494.

maintaining, a matter of police, I. 494.

land-owner agreeing to maintain, I, 494.

company not responsible for defect of, unless in fault, I. 494.

nor where it is thrown down by others, I. 495.

owner in fault cannot generally recover, I. 495.

rule of damages for not building, I. 495.

land-owner must keep up bars, I. 495, 496.

in actions under statute, case must be brought within it, I. 496.

in Pennsylvania cattle must be kept at home, I. 497.

against what cattle company bound to erect, I. 497-503.

at common law, every owner bound to restrain his own cattle, I. 497.

only bound to fence against cattle rightfully on other^s land, I. 497,

498.

agreement with land-owner to fence may excuse damage to cattle, I.

498, 499.

zxde in Connecticut, I. 500, 501.

in Massachusetts, I. 501.

in Kentucky, I. 501.

in Ohio, I. 501.

in Indiana, I. 501, 502.

distinction between suffering cattle to go at large and accidental

escape, I. 602.
'

bound to fence road for protection of passengers, I. 485.

in absence of any provision, company not bound to maintain, I. 497.

time when they are to be erected, I. 487.

regulation of, s matter of police, 11. 432 n.

FERRY,
damages by obstructing access to, I. 340, 341.

as common carriers, 11. 42, n. 18.

cannot transfer duties to railway company without consent of legialatare,

I. 692.



680 INDEX.

FERRY— eotUinued.

implied grant to railway of right to establish, does not extend responsi-

bility, I. 593.

may become encroachment by carrying gratuitously, I. 593.

grant of, to railway, only authorizes them over their own line, I. 593.

FINDIXG,
on each item of a daim, should be stated, I. 272.

FIRES,

damages for exposure of land to, I. 289, 290.

for increased exposure of mill to, I. 344.

communicaUd by company''s engines, I. 450-463.

what is evidence of negligence, I. 450.

English companies bound to use precautions against, I. 461, 452.

companies more favored in this country, I. 452, 453.

company liable for, where in fault, I. 453.

party not precluded from recovery by placing building in exposed

situation, I. 453, 454.

where property insured, insurers entitled to benefit of claim against

company, I. 454.

company may insure, I. 454, 455.

construction of statutes making companies liable for, I. 455.

extent of responsibility of insurer, I. 455.

companies responsible where engines do not consume smoke, I. 455,

456.

construction of Massachusetts statute, I. 456.

for what acts liable without actual negligence, I. 456-461.

not responsible for fires, resulting from other fires, I. 462, 463.

FIXTURE,
rolling stock, when considered, 11. 480 et seq., note,

how iar railways liable to taxation as, U. 385.

FLATS,
interest of state in, where tide ebbs and flows, I. 324-327.

right of owner of, to compensation, I. 327, 328.

right to buUd upon, I. 328.

railway constructed across, I. 340.

FOREIGN ATTACHMENTT. {See AxTAcmiEirr.)
FORECLOSURE. {See Railway Ixvestmexts.)

of railway mortgages, 11. 455 et seq.

not allowed to debenture-holders in England, I. 598.

FOREIGN CORPORATION,
the rights of, in other states, I. 87, n. 1, 245.

power of courts over, 11. 553, 554, n. 2.

FORFEITURE,
of shares,

cannot be by mere prospective resolution of majority, I. 167.

by express condition, makes subscribers no longer liable for calls, I.

185.

cumulative remedy, I. 163.
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FORFEITURE— contimud.

requirements of charter and general laws must be strictly pursued, I.

166, 167, 213.

if not equity will set aside, I. 213.

must credit stock at full market value, I. 213, 214.

provisions of English statute, I. 214.

evidence must be express that all requisite steps were taken, I. 214.

in contracts of construction, by decisions of company's engineer, I. 417

et seq.

of corporate franchises. (See Quo Warranto.)
for benefit of county, may be remitted by state legislature, II. 418.

of charter or corporate franchise, 11. 533, 539, and notes.

FORGERY,
of irantfer of shares. (See Transfer.)

FORWARDERS. (See Common Carriers.)

FRANCHISES,
public, may be conferred on private persons, I. 61.

ordinary franchises of railways, I. 71, 72.

not necessarily corporate or unassignable, I. 4, 62, n. 4
;

11. 476 et seq.

note.

prerogative, I. 87.

not to be conferred on all corporations, I. 87.

eminent domain, and taking tolls, or fare and freight, I. 87.

these implied in the grant of railways, I. 87.

corporate,

may be condemned for railway, I. 265-261.

compensation must be made, I. 265, 256.

of railway may be taken, I. 256.

of toll-bridge, may be taken for compensation, I. 246, n. 6.

exclusiveness of grant cannot protect, I. 266-268.

legislature cannot make inviolable, I. 258.

may be annulled when purposes of the grant have ceased, I. 670, 671.

scire facias proper remedy for this, I. 671.

interference with exclusive, restrained by equity, II. 341, 844.

right to repeal, reserved for abuse of, II. 418.

of bridge company, what is infringement of, II. 418 et seq., n. 17.

is private property, and cannot be taken without compensation, 11.

430,11.

remedy against defaulting stockholders is not, n. 438, 439.

right to mortgage.

(See Railway Investments.)
street railway, nature and extent, 317-322.

generally held to exist in easement for way, I. 317.

exclusive as to passenger traffic, I. 317.

how far legislature may effect this exclusiveness, I. 818.

must remain subject to legislative and municipal control, I. 818-320.

essential. (See Constitutional Questions.)

legislature may authorize to be sold for payment of debts, II. 408,

n. 4.



682 INDEX.

FRANCHISES— continued.

inviolability of,

surrender of, 11. 638, 539.

non-user, misuse, and abuse of, II. 539 et seq.

does not pass by general assignment of property of railway, 11. 553, n. 2.

FRAUDS,
in obtaining subscriptions to capital stock, I. 159, 160, 211, 212.

may be proved by parol, I. 159.

equity will relieve against, I. 211, 212.

but directors alone liable for their own substantial misconduct, I. 212.

proof must be very clear, I. 426.

in contractsyor construction,

by way of misrepresentations in obtaining subscriptions, I. 211, 212.

relievable in equity on general principles, I. 418-424, note
; 426, 427.

illustration of point by leading case, I. 427-429.

where definite contract closed, no relief can be granted, I. 430, 431.

in obtaining transfer of stock.

{See DrvTDENDS. Transfer.)
what will exonerate subscriber to proposed company from liability, 11. 540

et seq.

FRAUDULENT PRACTICES,
of directors, I. 140-145. (See Directors.)

to raise price of shares, I. 140, 141.

will render sales voidable, in court of equity, I. 140.

by declaring dividends when not earned, I. 141.

will subject directors to action, I. 141.

company cannot retain money obtained by, I. 664.

but plaintiff must not be in fault, I. 664.

what will amount to, I. 565.

directors responsible, I. 566.

in issuing shares at different rates, II. 444.

FREIGHT. (See Tolls.)

may be demanded in advance, 11. 80.

Uen for, H. 169-178.

(See Llen.)

FUNDED CAPITAL. (See Railway Investments.)

G.

GAUGE,
width of, I. 621, 622.

act requiring broad, does not prohibit mixed, I. 621.

permission to unite with other road, I. 621.

equity will enjoin from a change, I. 622.

contract may be legalized by subsequent statute, I. 622.

fixed by statute in England and Ireland, H. 663.

GENERAL COUNTS,
recovery may be had upon, when contract performed, I. 442.
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GIFT,

by parol, of railway debentures where statute requires stamped deed,

n. 454, 455.

GRANT,
assent of company to beneficial, presumed, I. 69.

principal carries its incidents, I. 328.

of right of way,

company may take by, I. 217.

disabled parties may make, I. 217.

and all parties who are entitled to rents and profits, I. 217.

consideration to take place of the land, I. 217, 218, n. 2.

valuation and price, I. 218.

to pass railway by consent, I. 218.

rights of companies to land taken by, I. 218.

to build railway, I. 218.

not limited to kind of railway in use at date of grant, I. 2, n. 3.

but for special purpose, is limited, I. 2, n. 8.

company bound by conditions in deed, I. 219.

by parol, good until revoked, I. 219, 220.

where deed required by statute, 11. 454, 455.

land acquired by, not abandoned by sale under mortgage, I. 220.

grantee takes land with incidents, I. 220, 221.

not explainable by parol, 1. 221.

compulsory, one cannot derogate from, I. 221.

this does not apply to accidental incidents, I. 221.

oral, sufficient where company may take, I. 221.

municipalities may become bound by, I. 221, 222.

of land for highway, gives what rights, I. 222, n, 16.

to cross highway, will not justify running parallel with it, I. 246, n. 4.

to street railways, of privilege to use part ofhighway. {See Highway.)
of railway to place of shipping, I. 828.

of harbor, includes necessary erections, I. 828,

for railway between two towns, extent of, I.*891.

of land for railway, includes accessories, I. 391.

company bound to fence land acquired by, 1.^488.

ofpowers to take land,

must be strictly construed, I. 288, 234, 286.

rule adopted in the American courts, I. 245.

of right to build railway to place of shipping, I. 328.

contains necessary implications, I. 328.

in fee simple, to railway, operation of, I. 248.

by state legislature, may involve nuisance, I. 329, n. 13.

to build railway across state line, implies right to use it, I. 400.

to use streets of a city, I. 539.

gives public no right to use track, I. 640.

who bound to keep highways in repair, I. 540.

liability for injuries from such grant, I. 640.

to railway of right to establish ferry, I. 693.
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GRANT— cotdinued.

paramount or exdiisive.

(See CONSTITTJTIONAL QUESTIONS.)
of corporate franchises, may be annulled when purposes have failed, I.

670, 671.

for railways, made by municipalities, II. 664-571.

(See MuNiciPAiJTiES.)
of exemption from taxation. (See Taxation.)
of location on condition of certain taxation, 11. 393.

of navigable waters for purposes of manufacturing, 11, 412-418.

subsequent grantee takes absolute right, unlimited by prior grant, 11.

415, 416.

for building road across navigable stream, 11. 418.

of charter by state, is contract, 11. 423, n. 1.

of land, may be inviolable contract, 11. 436, n.

GUARANTY OF STOCK AND BONDS,
notice of meeting for such purpose, I. 78, n. 4.

how far binding and how executed, I. 559-563, n. 9; 11. 525, 526, n. 9.

of certain profit on investment, lawful, I. 447, 588.

restriction upon, I. 447.

evidence, as to, I. 447.

of dividends on shares, U. 536-687. (See Dividends.)

H.

HEIR. (See Estates.)
should sue for compensation for lands taken, I. 347.

HIGHWAY,
fee in soil of, remains in original owner, I, 250, 251.

whether this rule applies to streets of cities, I. 251.

order in regard to construction of, how enforced, I. 225, 226.

right to take temporary possession of, I. 243.

must be restored or new one substituted, I. 243.

grant to cross, will not justify running parallel, I. 246, n. 4.

compared with railways, I. 257.

taking land for, held not to be for a public use, I. 263, 264.

does not include military roads, I. 398.

controversy as to mode of crossing, I. 268.

land of railway taken for, I. 296.

alteration of, by railway, obstructing access to building, I. 838.

right to alter, in Massachusetts, I. 382.

right to use in constructing railway, vnthout additional compensation, I.

297-320.

, decisions conflicting, I. 297.

review of cases on subject, I. 297-304.

land-owner entitled to compensation, I. 299.

some cases take different view, I. 301-304.
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HIGHWAY— continued.

compensation the just rule, I. 298-300.

but not generally entitled to damages for alteration of highway, or

laying railway in street, I. 904.

legislatizre should require additional compensation, I. 304, 305.

equity will not enjoin from occupying streets of a city, I. 306.

has been held that land-owner may maintain action, I. 807.

review of cases, I. 307-310.

compensation to owner of fee required in New York, I. 310, 811.

distinction taken between city and country, I. 310.

legislature may control rights of existing railways, I. 310.

in Ohio, owner of fee may claim indemnity against additional injury,

I. 310, 311.

true distinction is whether use is the same, I. 311.

additional compensation usually required for street railway, I. 311.

cases in opposite direction, opinion of Ellsworth, J., I. 311, 312.

compensation must be made for permanent erections, I. 312.

rights of land-owners as to obstructing railway, I. 312, 313.

property rights of company by New York cases, I. 813-320.

interest of street railways demands reasonable protection, I. 314.

legislature may impose permanent burden on streets, I. 316.

street railway franchise consists in easement for way, I. 316.

analog}' of steam roads, I. 816. ,

street railways do not increase servitude of h%hway, I. 817.

must always be regarded as portion of highway, I. 317.

franchise of street railways exclusive as to passenger traffic, I. 317.

how legislature may affect this exclusiveness, I. 318.

where compensation required, no abridgment of right implied, I. 318.

franchise and property under legislative and municipal control, I.

318, 319.

some states allow additional damages for change of grade of street,

I. 319.

this not commonly demandable, I. 319, 320.

unless change required for something besides highway or given by

special statute, I. 320.

mocU of crossing by railway, I. 397-401.

where company have a discretion, I. 397.

English statutes require it should not be on level, I. 897.

or if so, that gates shall be maintained, I. 397.

or if near station, speed to be slackened, I. 397, 398.

course of highway cannot be altered, I. 398.

but mandamus will not lie where company have election, I. 398,

399.

laying highway across railway, I. 400.

telegraph posts in, a nuisance, I. 401, 402.

must be carried over a railway, I. 403, 404.

cattle allowed to go at large in, I. 473, 478 et seq.

railway running near, most be carefoUy fenced, I. 495.
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HIGHWAY— continued.

xt\juries by defects in, I. 633-541.

company liable for defects in streets caused by their works, I. 633-537.

municipalities primarily liable in such cases, I. 537.

but may recover indemnity against company, I. 538, 539.

towns liable to indictment, I. 539.

company liable to mandamus or action, I. 639, 642.

construction of grant to use streets of city, I. 639.

such grant gives public no right to use tracks, I. 540.

bound to keep them in repair, I. 540.

municipalities not responsible for injuries from such grant, I. 540.

railway interference does not excuse from maintaining farm accom-

modations, I. 540.

railway track crossing private way, I. 540.

wrong-doer in opening gates cannot recover, I. 641.

company cannot alter course of, I. 398.

or obstruct by trains or otherwise, 11. 365, 366.

liable to indictment for obstructing, 11. 365-367.

cannot build stations in, II. 373.

towns primarily liable for injuries by obstructing, I. 537.

equity will sometimes direct mode of crossing, 11. 318, 319.

mandamus more appropriate remedy, 11. 319, 320.

towns may protect by bill in equity, 11. 320.

at crossings of, legislature may require ringing of bells and blowing
of whistles, 11. 431, n.

regulated in England by Board of Trade and Railway Commission-

ers, n. 557.

municipality cannot allow rails to be laid in, 11. 569, 570.

HORSE RAILWAYS. (^See Highways.)
HOUSE. (See La>t)-owxeb.)

land separated from by highway, not part of premises, I. 354, 356.

L
IMPROVEMENTS,

municipalities may tax lands for, H. 388.

INCOME,
subject to taxation, H. 383, n. 15, 452.

INDEMNITY,
contract of, between promoters allowed, I. 14.

against costs, extends only to suits lawfully brought, I. 14, 16.

INDICTMENT,
against municipalities for defects in highways catised by company's works,

I. 537.

sometimes concurrent remedy with mandamus, I. 659.

against railwat/ companies, H. 365-369.

for injuries to passengers, causing death, H. 243.

(See Passenger Carriers.)
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INDICTMENT— continued.

for obstructing highway, 11. 365, 866.

discussion of indictments against corporations, 11. 365, 366, n. 2.

may use highway to reasonable extent, II. 366, 367.

surveyors cannot obstruct road substituted for former one, 11. 867.

company liable to, for misfeasance, II. 368.

not liable to, for proper use of engines, 11. 868.

jury to determine abuse of powers, 11. 368.

must produce no serious public inconvenience, 11. 869.

conviction may be general, 11. 369.

may include several highways in same parish, 11. 369.

signals required at road-crossings, II. 369.

to recover fine imposed upon railway for loss of life, 11. 369.

against employees for manslaughter through their negligence, 11. 369,

376, n. 10.

"kotofar railways may become nuisance*, U. 370-873.

use of public street by railway with permission, not nuisance, IT. 370.

municipality may regulate mode of propelling cars within their limits,

n. 370.

use of locomotives in vicinity of church, 11. 371.

city government may grant railway use of streets, II. 371.

must not unnecessarily interfere with public quiet, 11. 372.

obstruction of navigable waters, II. 372.

these grants construed strictly, 11. 372.

excess of authority, I. 373, 374.

building stations in highway, I. 373.

aggrieved persons may not take laws into their own hands, I. 373.

offences against railways, EL. 374-377.

railway tickets chattels, 11. 374.

railway pass subject of forgery, II. 874.

obstructing railway carriages, II. 375.

how far proof of intent necessary, 11. 876, 376, n. 5.

INDISPENSABLE ERECTIONS,
not taxable apart from railway, IE. 386, 387.

INEVITABLE ACCIDENT,
definition of, II. 4, 5.

must come from strictly superior powers, II. 5.

effect of, upon contract, I. 418.

INFANCY,
in actionsfor calls,

is a valid defence, if insisted upon in time, I. 191, 192.

not if infant suffered to continue registered after coming of age, L
191.

INFANTS,
estates of, may be granted to railways, I. 217.

INFORMATION. (See Quo Warranto.)
to restrain one company firom interfering with exclusive firanchises of

another. (See Equitt.)
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INFRmGEMENT,
of exclusive franchises,

restrained by injunction, EI. 339.

equity will not interfere where right doubtful, 11. 339, 341.

except to prevent irreparable injury, &c., 11. 342.

or where remedy at law is inadequate, 11. 342.

will sometimes direct issue at law, 11. 342.

will restrain union of different lines to form prohibited line, EI. 342,

343.

railway no infringement of rights of canal, EI. 343.

but not allowed to fill up canal, EI. 343, 344.

operating a nuisance to corporate franchises infringed, EI. 344.

equity jurisdiction to restrain such, EI. 344, 345.

grounds of interference against, EI. 345.

INJUNCTION. (See Equity.)

granted against contracts illegal or ultra vires, I. 47, n. 5.

granted to restrain company fix>m taking lands contrary to statute, I.

335.

but right must first be determined at law, I. 336.

refused where company's surveyor was appointed to make provisional

valuation, I. 367.

not granted to restrain statutory powers, I. 370.

will excuse from full performance of contract, I. 408.

to prevent wrongful issue of shares by directors, I. 565.

will not lie to prevent abandonment of part of road, I. 639, 640.

nor to compel company to build bridge, I. 640.

general grounds of allowing, 11. 310-318.

to restrain one company firom infringing exdosive franchises of another,

n. 341-346.

to preser\e property, EI. 346, 347.

not granted where it will operate harshly, II. 347.

general rules applicable to subject, EI. 347-358.

manyier ofgranting and enforcing, ex parte, EI. 350-353.

especially liable to abuse, EI. 350.

notice required in important cases, EI. 350.

commonly dissolved on answer denying equity, 11. 350, 351.

all facts must be disclosed, II. 351. 352.

course of practice and costs, 11. 352, 353.

wilful breaches of, H. 358, 359.

right to, lost by acquiescence, EI. 363-356.

may be mandatory, EI. 356-357.

ENSANE PERSONS,
killed through want of care in those having the custody of them, II. 249.

ENSOLVENT COMPANEES. {See Equity. Creditors.)
where insolvent company has been consolidated with others, EI. 580.

INSPECTION,
of books of companies, I. 214-216.

corporators may inspect and take minutes from books, I. 214.



INDEX. 689

INSPECTION— continued.

extent to which such books are evidence, I. 214, 215.

for what purposes important as evidence, I. 215.

cannot be had of books of proceedings of directors, L 215.

party claiming to be shareholder may inspect register, L 216.

allowed when suit or proceedings pending, I. 216.

party may have aid in inspection, I. 216.

of railteay,

must be made before opening to travel, in England, U. 556, 557.

INSTALMENTS. (See Calls.)
INSURABLE INTEREST,

carriers have in goods, 11. 182.

so also warehousemen and wharfingers, 11. 182.

carriers may insure in trust, if not themselves responsible, 11. 182.

consignee may be shown not to have, 11. 183.

running insurance on time apportioned, II. 183.

carrier entitled to benefit of policy procured by owner, I. 455, 456.

liable notwithstanding insurance of owner, I. 456.

INSURERS,
may recover of company, after paying loss to insured, I. 454, 455.

company made liable for all injury to property may become, I. 464, 455.

of goods carried, extent of their responsibility, I. 455.

INTEREST,
contract to pay upon subscriptions paid, I. 210.

allowed against carrier by way of damages, 11. 8, n. 11.

on capital deducted, to determine taxable profits, 11. 379.

pa}-ment of, how far ratification of debt, II. 464.

on stock. (See Railway Investments.)
INTERNAL DECAY,

carrier not liable for injuries from, 11. 147.

INTERNAL IMPROVEMENTS,
right of states and United States to make, U. 896, n. 2.

INTERPLEADER,
may be maintained to determine where party is taxable, 11. 384, n. 16.

mVESTiklENTS IN RAILWAYS,
(See Railway Investments.)

extent of, in Great Britain and America, I. 53, 54, n. 7.

JEWELRY. (See Bagoaok.)

JOINT-O^VNERS,
damages for land taken, need not be apportioned to, I. 270, 271.

JUDGMENT,
in actions against shareholders,

against company not evidence against shareholders, I. 67, n. 9.

entiy on lands before, but after verdict, I. 368.

on mandamus, revisable in error, I. 659, 660.

VOL. u. 44
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JUNCTION.
•

(See Gauge.)
between different lines, established by railway commissioners, II. 557

and n. 3.

JURISDICTION,
of United States courts, U. 682-584.

railway corporation regarded as resident in state of its creation and

operation, II. 582.

no matter where the corporators reside, 11. 682.

all suits against company must be brought against it in the district

where it exists, II. 582-584.

subject-matter of controversy must be in district where suit brought,

n. 582, 583.

corporation only amenable to process where business is done, 11.

583, 584.

service of process upon unauthorized agent of, in another state, 11.

584.

liability in foreign attachment, 11. 584, n. 6.

(See Evidence. Experts. Negligence.)
JURY,

to decide on reasonableness of by-laws, I. 88.

but not where these affect only members, I. 88, 89.

cases proper to be tried by, in courts of common law, I. 278.

may find specially, I. 270.

but not bound to do so, I. 270.

may decide title of claimants, I. 269, 270.

competency of juror, I. 277.

may find contents of trunk, &c., from presumption, 11. 55.

may determine question of negligence, where there is any conflict in the

evidence, I. 277, 472, 473, 504, note
;
II. 278, 279.

company compellable to summon, I. 356.

to determine compensation for land, where none offered by company, I.

368, 369.

sheriff's, cannot determine right, but only amount of compensation, I.

372, 373.

try facts, in return to writ of mandamus, I. 643.

JUS TERTH,
as defence to bailee against claim of bailor, 11. 188, 189.

JUSTICE OF THE. PEACE,
jurisdiction to assess compensation for land, I. 379.

LABORERS. (See Employees.)
LANDS. (See Equity. Compensation.)

may be takenfor building railtcay,

authority to take granted to proprietors, extends to subsequent pro-

prietors, L 2, 3, n. 3.
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LAKDS— continued.

entry upon, without consent of owner, a trespass, I. 221.

legislative grant requisite, I. 232.

compensation must be made, I. 230, 233.

consequential damages for, I. 233.

limitation of the power to take, I. 234, 235.

interference of courts of equity in regard to, I, 235.

grants strictly construed, I. 233, 234.

rule of construction in American courts, I. 235.

strict but reasonable construction, I. 236.

rights acquired by the company, I. 236.

limited to the grant, I. 236.

where right perfected, company may enter upon, I. 237.

equity will enforce subscriptions payable in, I. 240.

and equity enforces pajTuent of damages for, I. 239, 240.

when title to, does not vest till pa^'ment of valuation, I. 238.

notice to use, should specify purpose, I. 240.

for what purpose company may enter upon, I. 241.

company compellable to buy, taken for temporary use, I. 241.

liable as trespassers for entry upon, not included in location, I. 242.

for extrordinary purposes company may take, I. 244-246.

UtU acquired by company in, I. 246-254.

have only rjght of way, I. 246, 247.

can take nothing from soil, except for construction, I. 247.

deed in fee-simple to company, I. 248, 249.

right to use streets of a city, I. 251.

reverter of, to owner, I. 252-254.

fee acquired by public, will never revert, I. 254.

compensation/or. {See Compensation.)
sold to railway before condition of making farm accommodations, I. 265,

266.

must be piud for, before company take permanent possession, I. 280.

used unnecessarily, I. 287, 288.

damages for exposure of, to fires, I. 290, 291.

of railway taken for highway, I. 295.

company liable for flowing of, by obstruction of stream, I. 330 et seq.

iiyuriously affected, I. 338-345, 364 et seq.

obstruction of way, loss of custom, I. 338, 339.

equity will not enjoin from legal right, I. 339, 340.

cutting off wharf, I. 340.

but not crossing of highway near dwelling, I. 340.

in England, statute only extends to damage done by erecting works,

and not to the use of them, I. 340, 341.

doubtful claim will not be enjoined, I. 341.

unforeseen at time of appraisal, I. 341, n. 11.

injuries to ferry and towing path compensated, I. 342.

flooding of, within statute remedy, I. 842.

remote injuries not within the statute, I. 342.
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LANDS— continued.

extent of Massachusetts statute, I. 843.

damages not compensated as being too remote, I. 843.

for negligence in construction, remedy at common law, I. 344.

or for neglect to repair, I. 344.

recovery under the statute, &c., I. 344.

possession by railway of, notice of extent of title, I. 344, 345.

railways have riglit to exclusive possession of roadway, I. 345.

different estates protected, I. 345-348.

occupier of, entitled to compensation, I. 347, 348.

entry upon before compensation, I. 364 et seq.

only allowed for preliminary survey under English statute, I, 364.

legal remedies against company offending, I. 364.

what acts constitute taking possession, I. 365.

company may enter with owner's consent, after agreement for arbi-

tration, I. 365.

bond for damages may be given in certain cases, I. 366, 366.

company restrained from using land, until price paid, I. 366.

proceedings to enable company to enter upon, I. 367, 368.

provisional valuation, I. 367.

irregularities in proceedings, I. 367.

penalties for irregular entry, I, 368.

entry after verdict but before judgment, I. 8^8.

mode of assessing damages provided in charter, not superseded by

subsequent general act, I. 368.

mode of obtaining compensationwhere none offeredby company, 1. 368, 369.

onus of carrying forward proceedings for compensation for, I. 369, 370.

questions in equity must be first disposed of, I. 369, 370.

when notice unnecessary, I. 370.

proceedings cannot be had until land actually taken 'or injuriously

affected, I. 370.

equity will not interfere where company is acting on statutory powers,
I. 370, 371.

claimant must wait until works are completed, I. 370, 371.

even if appearance of land will be greatly altered, I. 371.

how far equity interferes where legal claim of party denied, I. 371.

where special mode of compensation agreed on, I. 371.

limit of period of estimating damages, I. 375.

whether claim passes to executor or devisee, I. 375.

vendor generally entitled to damages accruing during his time, I. 876.

right to temporary use of, I. 376.

mode of assessing compensation for, under English statute, I. 379-383.

company may take lands designated in their discretion, I. 389, 390.

extent of grant to take land for road, I. 388-391.

fee cannot be taken to supply soil for building embankments, I. 388.

municipalities may tax for improvements, I. 389.

exempted from taxation by general exemption of property of corpora-

tion, I. 391.
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LANDS— continued.

taken by enincnt domain, exempt from taxation, I. 393, 394.

this rule not applicable to railways, I. 894.

grant of, may form inviolable contract, I. 439, n. *

surplus lands in England, not specifically charged by mortgage of railway

undertaking, II. 502.

LAND-OWNER. (See Compknsatiox.)
entitled to execution for damages, after they are assessed] and confirmed

by the court, I. 239.

interest of, in land acquired by railway company, I. 246-254.

notice to, requisite, I. 269.

adjoining highways, right to claim damages for use of way, I. 297 et »eq.

rights of, as to obstructing street railway, I. 312, 313.

riparian, owns only to water. (See Navigable Waters.) ;

rights of riparian, in Massachusetts, L 322.

term includes all having any right or interest, I. 347, n. 15.

entitled to damages, in preference to subsequent purchaser, I. 348.

may traverse right of railway to take land or to change route, I. 350.

contract with, against public security, will not be enforced in equity, I.

388.

effect of acquiescence of forty years by, I. 350.

remedies by, under English statute, I. 352-362.

bound to purchase the whole of a house, &c., I. 352, 355.

and to take accessories with house, I. 352.

owner has the election, I. 352, 353.

deposit of appraised value includes all company are bound to take,

I. 353.

must take all of which they take part, and also pay special damage,
I. 353, 354.

need not take all, unless they persist in taking part, I. 354.

what is separated from house by highway, not part of premises, I.

354, 355.

company compellable to take intersected land, I. 354.

and owner compellable to sell, I. 355, 356.

owner must sell where land less valuable than crossing, I. 355, 856.

word town, how construed, I. 356.

effect of notice to treat, I. 356-358.

important question under statute of limitations, I. 356.

company compelled to summon jury, I. 356.

ejectment not maintainable against company, I. 857.

powers to purchase or enter how saved, I. 357, 358.

subsequent purchasers affected by notice to treat, I. 358.

notice may be withdrawn before any thing done under it, I. 358.

not indispensable to declare use, I. 358.

requisites of the notice to treat, I. 359, 360.

must accurately describe land, I. 859.

company cannot retract, I. 359.

new notices for additional lands, I. 359, 860.
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LAND-OWNER— continued.

power not lost by former unwarranted attempt, I. 860.

lands may be taken for branch railway, I. 360.

eflTect of notice in case of a public park, I. 360.

notice may be waived by adverse party, I. 360, 361.

must be set forth in proceedings, I. 360.

agreement to waive operates an estoppel, I. 361.

title of owner must be distinctly stated, in reply to notice, I. 361, 362.

claimant's reply should be clear and accurate, I. 361.

award bad which does not state his interest, I. 361, 362.

lands held by receiver or commission for lunatic, I. 362.

expression "fee simple in possession," I. 362.

analogous American cases, I. 362, n. 3.

different interests in lands must be purchased, I. 362.

claim must be of same extent as notice to treat, I. 363.

company may enter with consent of, after agreement for arbitration,

I. 365.

may disregard consent of a tenant, I. 366, n. 6.

onus of carrying forward proceedings, I. 369, 370.

will recover amount assessed, if any damages, I. 373.

reservation by, of right to build private railway, I. 377.

obligation of, to maintain fences, I. 497-500.

(See Fences.)
LAW OF PLACE. (See Place.)
LEASE. (See Lessee.)

of railway, unlawful without legislative consent, I. 587, 588.

of domestic railway, gives no prerogative rights to foreign corporation, I.

619.

and contract therefor ultra vires, I. 619.

LEGATEE,
of shares,

generally takes subject to future calls, I. 150, 151.

calls must be paid from estate, if such testator's intention, I. 150.

entitled to election, interest, and new shares, I. 151, 152.

specific, not entitled to bonus declared after death of testator, on

moneys due from testator, I. 151, 152.

will take shares owned by testator at date of will, although con-

verted into consolidated stock, I. 152.

but not subsequently acquired consolidated stock, I. 162.

LEGISLATIVE SUPERVISION,
over railway investments, II. 447, 448.

benefits and necessity of, II. 562.

English statutes in regard to traflic, 11. 562, 563.

control of gauge, right of public to use road, II. 563.

regulation of the mode of running hy municipal authority, II. 664-571.

(See Police.)

carrying mails, troops, and munitions of tear, II. 671-573.

controlled by legislation in England, II. 671.
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LEGISLATIVE SUPERVISION— c<m/imi«d.

difficulties in the way of such control here, 11. 572.

state and federal legislatures may control, 11. 572.

mail agents may sue company for injuries, 11. 572, 573.

LESSEES. (See Arrangements of Traffic.)
of land entitled to compensation, I. 346.

ofrailvxiys.

must keep up fences around farm accommodations, I. 488.

duty in regard to passengers, I. 602-607.

liable for their own acts and for many acts of lessors, I. 588-590, 610.

LEGISLATURE. (See Appucation to Legislature.)

may grant right to build over navigable waters, I. 231 et acq.

sanction of, does not validate contracts ultra vires, I. 592, 593.

granting exemption from taxation to corporations.

(See Taxation.)

may vary rate of taxation on corporations, 11. 393, 394.

may remit forfeiture imposed for benefit of county, II. 417.

right to repeal charter for abuse of franchises, II. 418.

power to impose restrictions on existing corporations, 11. 423-439.

may subject railways to indictment for injuries causing death, U.

424, n. 3.

and to damages for cattle killed or injured, 11. 424, n. 3.

has right to tax corporations without special reservation in charter,

n. 425, n.

authority under general reservation of power over charters, XL 430-

433.

may require blowing of whistles and ringing of bells at road-cross-

ings, n. 431.

may impose penalties for violating charter provisions, IL 436, n.

how power affected by public patronage, II. 437.

may remedy defects in organization of corporations, 11. 441.

surrender to, and acceptance by, of corporate franchises, II. 538, 539.

cannot declare charter forfeited, 11. 539, n. 6.

representations to, how far they bind corporators, 11. 540, 541.

reserved right of, to repeal charter, presumed regularly exercised, 11. 543.

power of, to modify liability of stockholders for corporate debt, II. 548,

551, notes 12, 13.

power to effect amalgamation of companies, 11. 574-576.

consent of, necessary for amalgamation in England, 11. 576.

and in this country, 11. 575, n. 4.

LESSOR. (See Lesseks.)
entitled to compensation for land taken by railway, I. 847.

LEVY,
of tax, must not be upon unequal principle, 11. 434.

upon property of company, I. 248, 249 and n. 4; 11. 544.

of execution upon shareholders, 11. 546-553.

corporation cannot shield its property from, for benefit of one with prior

claim, IL 653.
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LIBEL,
how far corporations responsible for, I. 614, 515, 566, 567.

LICENSE,
to build railway, extent of, I. 218.

effect of oral permission to build railway, I. 219.

whether revocable, I. 219, 220.

not revocable in equity when executed, I. 218, 219.

LIEN.

upon shares for indebtedness of owner, may be created, I. 116, 117.

such lien not implied, I. 118.

for calls, is valid, I. 123.

(See Transfer of Shares.)
infavor of laborers,

cannot be enforced without destroying works, I. 443, 444.

for freight.

(See Common Carriers.)

damage to goods may be deducted, U. 169.

where freight paid in advance no lien, IL 170, 171.

wrong-doer cannot create lien for freight, U. 171.

does not extend to general balance of account, 11. 171.

may be waived, U. 169, 173.

delivery of goods, obtained by fraud, will not defeat, IE. 173.

attaches in favor of last carrier for whole freight, 11. 173.

goods cannot be sold, at law, to satisfy, U. 174.

does not cover expense of keeping, II. 174.

covers back charges, 11. 174.

created by mortgage of railway, 11. 459 et seq.

of contractor superior to that created by charter, II. 459.

of contractors, material-men, and mortgagees, compared, IE. 463, n. 23.

for cars and rolling-stock, constructed, 11. 498, 499.

of contractor, for construction, preferred to that of mortgagee, 11. 499.

LIMITATIONS. (See Torts.)
on claim for compensation for land,

general limitation of actions will bar this claim, I. 349.

filing petition, not sufficient to save bar, I. 350.

effect of acquiescence by land-owner for forty years, I. 350.

estoppel will take effect if use clearly adverse, I. 350.

notice to treat saves bar, I. 356.

of powers conferred on canal company, I. 374.

of period for estimating damages, I. 375.

limitation of powers in time, I. 392, 393.

of actions to indemnify town for defect in highway, I. 538, 539.

accruing of action, I. 550, 551.

admissions of corporators or president, not sufficient to remove bar, I.

550, 551.

statute bar not removed by resolution of directors, of whom creditor is

one, I. 582.

of time for construction of road, extension of, does not avoid subscrip-

tions, I. 620, n.
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LIGHTNING,
loss by, excoses common carriers, 11. 6, 7.

LINE OF RAILWAY,
manner of defining in English charters, I. 384.

between two towns, construction of, I. 391.

through certain towns does not require order named in charter to be pre«

served, I. 391, 392.

limited by town, imports its present extent, I. 892.

power to change must be exercised before construction, I. 398.

grant to build railway across, implies right to use as common carriers,

L400.

LOCATION,
may be altered by directors or legislature where charter gives such power,

I. 197-199.

filing of, in land office, notice to subsequent purchasers, I. 239.

of survey, must be shown by company, I. 241, 242.

company liable as trespassers for entry on land not included in, I. 242.

conclusive evidence of land taken, I. 242.

but plan or map may be referred to for explanation, I. 242.

survey giving priority of right to, I. 321.

power to change, must be exercised before construction, I. 398.

granted on condition of certain taxation, 11. 393.

authority to vary cannot be exercised afler completion of road, 11. 440.

LUGGAGE. (See Baggage.)

M.

MACHINERY,
contracts for. {See Contracts.)

MAILS,
transportation of, by railway companies, 11. 671, 673.

officers in charge of, may sue company for negligence, 11. 672, 678.

MAJORITY,
may control company unless restrained, I. 72.

cannot change organic law, I. 72, 73.

except in mode prescribed, I. 73.

cannot accept amended charter, I. 78.

or dissolve corporation, I. 73.

sometimes allowed to dissolve corporation, I. 76.

may obtain enlarged powers, I. 74 and n. 7.

may use common seal and funds for that purpose, I. 74.

but not to convert canal into railway, I. 74.

right of minority lost by acquiescence, I. 74, 76.

acquiescence of one plaintiff fatal, I. 76.

silence of minority held to be an implied consent, I. 76.

constitutional requisites must be strictly pursued, I. 657.

may bind company in alterations of charter not fundamental, I. 193-199.

may obtain enlarged powers with new funds, I. 691.
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may defend against proceedings in legislature, I. 692.

but cannot ratify acts ultra vires with legislative sanction, I. 692, 593.

right to issue stock at less than par, 11. 444-447.

to issue preferred stock, 11. 616.

MANDAMUS,
to directors of company,

to compel'them to fill vacancy, I. 86.

transfer of shares,

to compel company to register, I. 146.

registry of name of successor to title of shares, I. 160.

company to collect of subscribers and pay creditors, I. 168.

to restore name erased from registry, I. 122.

company not compelled to register mortgage of shares, I. 146.

grounds of denying mandamus, I. 146, 147.

denied to compel transfer to an infant, I. 146.

where company denied inspection of the certificates, I. 147.

right to proceed by, will not deprive party of specific performance
in equity, I. 224.

construction of railway,
where one railway has right to cross another, I. 249.

to compel revision of decision of commissioners, I. 270.

will not lie to compel openings necessary to avoid flowage of lands,

I. 331.

issued where damage was caused by turning a brook, I. 342.

sometimes on claim for land damages, I. 341, 342.

does not lie to compel company to take whole of premises, I. 354.

will lie to compel company to summon jury after notice to treat,

I. 356, 357.

cannot be maintained by land-owner after unreasonable delay, I.

356, n. 1.

will not lie to compel taking of lands for public park, I. 360.

the only remedy after notice to treat, I. 370.

does not lie where company have an election, I. 398, 399.

to enforce fencing by company, I. 481.

repair of defects in highways, I. 540.

proper remedy to obtain specific performance of a contract, I. 693.

general rules governing, I. 623-629.

regarded as a supplementary remedy, I. 623.

mode of procedure, I. 624.

belongs to highest court of law, I. 624.

is matter of discretion, I. 624.

form of application, I. 624, 626.

in the American courts, I. 625.

not amendable in English practice, I. 626.

this rule not enforced in this country and relaxing in England, I.

626, n. 7.

English statute, common-law procedure acts, I. 626.
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mode of trying truth of return, I. 627, 628, n. 9.

costs, I. 628.

occasioned by delay, paid in England by parties in fault, I. 628,

n. 11.

obtainable in England in conunon actions, I. 629.

mode of service, I. 628.

effects specific performance, I. 629.

to enforce duty of corporation, I. 630, 631.

to restore officers and members of corporations unjustly deprived of their

rights, I. 632-637.

formerly granted only to restore to public office, I. 632-635,

now granted if office of value and sufficiently permanent, I. 636, 637.

not available where election annual and facts traversed, I. 637.

claimant must have permanent and vested interest, I. 637.

to compel company to complete road, I. 638-640.

formerly required in England upon general grant, I. 638.

causes of this discussed, I. 638.

not now required unless under peculiar circumstances, I. 639.

mandamus or indictment held to lie in New York, I, 641.

tofien this the proper remedy, I. 640-646.

where act imperative upon company to build road, I. 640.

in such case injunction less appropriate, I. 641.

used to enforce fencing of road, I. 641.

to enforce public duties of corporations, I. 642.

facts may be tried by jury, I. 643.

cannot be substituted for certiorari, I. 643.

requiring commissioner to allow costs, I. 643.

to assess compensation for land, I. 643, 644.

to enforce specific duty where no other remedy, I. 644.

must be a complete legal right, I. 644, 645.

never issued to control exercise of discretion, I. 646.

or to try the right to an office, I. 646.

unless election merely colorable, I. 646.

to compel transfer of stock on company's books, I. 646.

proper excuses or returns to alternative writ, I. 646-649.

that powers of company had expired at date of writ, I. 646, 647.

but company will suffer powers to expire at their peril, L 6471

want of funds, I. 648.

company not estopped from this plea by compulsory taking of lands,

I. 648.

but not that road is imnecessary or would not be remunerative, I.

648.

part of return may be quashed, I. 648.

or the whole where grounds of defence repugnant, I. 648.

counsel for petitioner entitled to go forward, I. 648.

cannot impeach the statute, I. 648.

peremptory writ cannot issue till whole case determined, I. 648.
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return will not be quashed summarily, I. 649.

no excuse allowed for not complying with peremptory writ, I.

649.

no objection that command is in the alternative, I. 649.

aitemative tcrit requiring too much is bad/or all, I. 355, 649, 650.

but may be awarded for what company still compellable to do,

I. 649.

alternative commanding more than necessary will be quashed, I.

649, 650.

enforcing payment of money awarded against railways, I. 650-663.

allowed where no other specific remedy, I. 660.

where debt lies, cannot have mandamus, I. 651.

granted on award, where no right to execution, I. 661.

will not be granted to enforce a common contract, I. 651.

lies to compel pajTnent of compensation under statute, I. 651, 662.

not allowed in matters of equity jurisdiction, I. 652.

contracts not under seal enforced by, I. 652.

to compel specific statutory duty, I. 652.

sometimes denied in matters ofprivate concern, I. 653-656.

to compel company to divide profits, I. 653.

production of corporation books, I. 653.

performance of statutory obligation, I. 664.

not granted to undo what is done, I. 654.

• to compel production of registry of shares, I. 654, 656.

or registry of owner's name, I. 656.

for restoring to corporate office, I. 655, 656.

in this country, validity of election tried in this manner, I. 655.

to what companies this remedy applied, I. 655, 656.

lost by acquiescence. Proceedings must be bona fide, I. 657, 658.

remedy must be sought at earliest convenience, I. 657.

court will not hear application merely to try right, I. 657, 668.

in New York, may be brought within statute of limitations, I. 668.

allowed where indictment lies, I. 658, 659.

one who suffers special damage entitled to redress by mandamus or

in equity, I. 658.

to compel company not to take up rails, I. 669.

will not He where there is other adequate remedy, I. 669.

judgment on, revisable in error, I. 659, 660.

but court of error will not issue writ without statutory power, I. 659,

660.

allowed to compel production of registry for inspection of creditors,

. n. 548.

MANDATORY INJUNCTIONS.

(See Equity.)
MARRIED WOMAN,

suits where the injured party is, II, 251.

recovery for expenses of cure of, in husband's name, 11. 261.
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MASTER AND SERVANT.
(See AoKNT. Contractor. Servant.)

when liable for injury by fellow-senrant, I. 617-682.

MATERIALS,
company liable for those taken by contractor, I. 241, 242.

right to take, without limits of survey questioned, I. 242.

contracts for. (Set C!ontract8.)

allowance for depreciation and renewal of, for taxation in England, 11.

879.

MEASUREMENT,
of distance, I. 393. (See Distance.)
of wall to be built by cubic yard, I. 442.

MEDICAL AID. (See Superintendents.)
MEMBER. (See Subscriber.)
MERCILANDISE. (See Baggage.)
MESSAGES. (See Telegraph Companies.)
MECHANICS' LIEN. (See Lien.)

MEMBERSHIP,
constituted by subscription for shares, I. 69.

MEETINGS. (See Directors.)

ordinary and extraordinary, or general and special, I. 77.

company acts by, I. 79.

special, must be called according to charter, I. 77.

if no special provision, notice to each member necessary, I. 78.

but if all attend it is sufficient, I. 77, n. 2.

special, must notify all important business, I. 77.

general, need not notify business, I. 77.

notice of unusual and important business must be given, I. 77, and n. 4.

may be both general and special, I. 78.

members presumed to have notice of stated meetings, I. 78.

but not of the proceedings of such meetings, I. 78.

adjourned meetings same as original, I. 78.

presumed to be held at place required, I. 79.

right to vote by proxy, I. 79.

directors should be chosen at general, I. 80.

requisite notice, I. 82.

any number who attend after legal notice to all, is qnoram, I. 86.

failure to hold, no dissolution, II. 638.

MINERALS. (See Eminent Domain. Equity.)
owner not precluded firom digging for, by grant to railway of right to

tunnel, I. 222, n. 16.

on land conveyed to or taken by railway, belong to original owner, I.

247, 265, 296f

damages for, when recoverable, I. 296.

MINES,
what are, I. 266.

MINORITY. (See Majority,)
MINUTES. (See Records.)
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MISTAKE,
as affecting specific perfonnance, IT. 339, 340.

ground of relieving from contract, II. 444, 445.

MISUSE,
of corporate franchises, 11. 539, 540, notes 6 and 7.

MORTGAGE. (See Railway Investments.)
of franchise, II. 462 et seq., n. 22.

of shares, company not compelled to record, I. 146.

of things not m esse, 11. 463-498.

may be made by one of consolidated companies, II. 580.

of "
undertaking" of company, what passes by, 11. 501 et seq.

does not secure specific charge on proceeds of surplus lands, 11.

501^12.

MORTGAGEE,
of shares in raUuiay,

entitled to indemnity against calls from mortgagor, I. 136.

right to indemnity at law denied, I. 136.

liable for debts of company, as owner, I. 137, 138.

notice requisite to perfect title, I. 150.

one whose claim first notified, allowed priority, I. 151.

of railwayJ

rights and remedies, 11. 455-501.

in possession, erections by, 11. 5.

has not specific charge on proceeds of surplus lands, 11. 501, 502.

MORTGAGOR,
of shares,

may proceed in equity to obtain re-transfer, I. 136, n. 4.

MOTION IN ARREST. (See Pleadings.)
MUNICIPALITIES. (See Taxation.)

may become boimd by implied contract in grant of land, I. 221, 222.

may enforce order in regard to construction of highways, I. 225, 226.

are authorized to hold fee of lands, I. 252.

cannot authorize extension of street railways, I. 315, n. 25.

liable for defective construction of public works, I. 331.

Liable for defects in highways caused by company's works, I. 533-^37.

may recover indemnity fix>m company, I. 538, 539.

liable to indictment, I. 539.

grant from, of right to use streets, I. 539.

not responsible for injuries from such grants, I. 540.

must pay debts by taxes, I. 562, note.

right of, to subscribe for stock in railway, U. 395-405.

subscriptions held valid, if authorized by legislature, 11. 396.

or if afterwards confirmed by legislature, 11. 396.

discussion of this power, 11. 395-398, note 1.

acts giving such power not abrogated by subsequent changes in con-

stitution, I. 396.

or by limitation of taxing power for pajment of interest, IE. 395,

896, n. 1.
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MUNICIPALrnES— continued.

subscriptions to foreign railways held valid, 11. 401, 402.

lateral railway acts in Pennsylvania held constitutional, 11. 402.

dissent of some courts from general view, EI. 402.

legislative permission strictly construed, 11. 402, 403, and notes 7

and 8.

roads passing through, same as leading to, 11. 404, 405.

validity of bonds issued by, 11. 402, note, 405.

restricted to par value, I. 209.

subject of speculation, I. 209, 210.

compelled by mandamus to pay subscriptions, I. 649.

may maintain bill in equity to protect highway, 11. 820.

may fix mode of propelling cars within their limits, II. 370.

may tax real estate for beneficial improvements, II. 388.

legislature may remit forfeiture imposed for benefit of, 11. 418.

right of to authorize nuisance by corporation, II. 423.

right to regulate police of railways, II. 558-561.

(See Police.)

right of, to make railway grants, 11. 566-571.

disapproval of conditional grant of street railway by, II. 569.

cannot give permission to lay rails in public street, 11. 569-571.

MUNITIONS OF WAR,
transportation of, by railway companies, 11. 571.

N.

NAVIGABLE WATERS,
legislature may regulate use of, I. 231 .

erection of bridge no interference with private right, I. 231.'

nor destruction of fordway, I. 281.

same rule applied to owners of fishery and of dam, I. 231.

right to construct railway across,

legislature may grant right, I. 322.

riparian proprietor owns only to water, I. 828.

his rights in the water subservient to public right, I. 328.

state legislative grant paramount, I. 328.

state interest in flats, where tide ebbs and flows, I. 324-327.

rights of adjoining owners, I. 827.

railway grant to place of shipping, I. 828.

grant of harbor includes necessary erections, I. 828.

large rivers held navigable water in this country, I. 828, 329.

riparian owner may recover damage for being cut off wharves or

navigation, I. 829.

obstruction of, indictable, I. 329
;
11. 872.

infringement of paramount rights of Congress creates nuisance, I. 329.

party specially injured may have action, I. 829.

obstruction if illegal, per se a nuisance, I. 830.

grant of, for manufacturing purposes, revocable, U. 412-418.
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NAVIGABLE WATERS— continued.

grant to railway to build across, 11. 418.

grantees along the shores of, 11. 423.

NEGLIGENCE,
in construction ofroad,

by diverting water-courses, I. 288-290.

or erecting their works, I. 336, 343, 344.

proper remedy for negligence in construction, I. 344.

in repairing, I. 344.

in communication of fires from company's engines, I. 450 et seq.

for what acts company responsible, without actual negligence, I. 456-

461.

causing injuries from fright of horses, I. 472.

in both parties, I. 472.

injuries caused by remote, I. 472.

of railway, by allowing vegetation on its right of way, I. 478.

plaintiff must be exercising legal right, I. 472.

exposing to inevitable accident makes carrier liable, 11. 8.

causing injury to servants. (See Servants.)

by carrier,

exposing to perils, 11. 89.

not excused by notice. (See Notice.)
when carrier not liable for, if gross, 11. 138-143.

by passenger carrier, 11. 200, 218 et seq.

necessary to make company liable, 11. 223.

in plaintiff, excusing company, 11. 225-227.

must be such as contributed directly to injury, 11. 228, 229.

of those who carry a party, affects him, U. 230, and n. 12.

ordinarily, a question for the jury, II. 231.

burden of proof of, on plaintiff, II. 233.

presumption of, how rebutted, II. 234.

what is, in passenger carriers, II. 234.

gross, merely vituperative epithet, II. 235.

what win preclude plaintiff from recovery, I. 627.

sometimes shown by happening of accident, II. 236.

what is evidence of, in regard to fires from company's engines, L
460, 461.

how proved, I. 469, n. 17.

general allegation of, sufficient, U. 687.

in regard to domestic animals, I. 464-479.

as to strangers, I. 550, 661.

in transmission of telegraphic messages.

(See Telegraph Companies.)
NEGOTL^LE PAPER,

may be taken and negotiated, or enforced for subscriptions, I. 188.

but cannot be enforced if fraudulently obtained, I. 183.

power of railways to make, I. 615, 616.

honajide holder may enforce against company, 11. 623.
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NEGOTIABLE YAFER— continued.

railway bonds with coupons, payable to bearer are, II. 623, 624.

so, also, the coupons, II. 624, and note 8.

so, also, bonds of municipal corporations, 11. 626, 626.

rule applied to bonds issued in blank, 11. 626, 627.

this rule does not apply to paper tiltra vires, II. 627.

NEW SHARES,
when party entitled to claim, I. 136, n. 6.

NEW TRIALS,
allowed for ezcessiTe damages, II. 261.

(See Taxation.)

NON-USER,
of corporate franchises, II. 639, and n. 6.

NOTICE,
of allotment, unlawful condition in, I. 122.

of calls, I. 148, n. 2.

to company, requisite to perfect title of mortgagee or assignee of shares,

I. 16L
of sale of forfeited stock, must name place, I. 166, 167.

must strictly accord with statutory provisions, I. 166.

to subsequent purchasers of lands, by filing of location, I. 239.

to use lands, should specify purpose, I. 239, 240.

to owners of lands to be taken, I. 269.

form and signature of, unimportant, I. 269.

required by special act must follow act, I. 279, n.

subsequent purchasers affected by, I. 368.

need not declare use, I. 368.

may be withdrawn before any thing done under it, I. 368.

must accurately describe land, I. 359.

company compellable to purchase after, I. 869.

new, given for additional lands, I. 360.

effect of, in case of public park, I. 360.

may be waived by adverse party, I. 360, 361.

claimant's reply to should be clear and accurate, I. 361.

claim of land-owner must correspond with, I. 363.

claiming arbitration or jury, to fix compensation for lands, I. 368, 369,

380.

of summoning jury, when necessary to be given by company, I. 370.

where land-owner gives none, I. 381, 382.

of claim against common-carrier, 11. 13.

not necessary where negligence complained of, II. 18.

effect of, in limiting carrier's responsibility, IL 88, 96.

assented to by consignor, amounts to special contract, II. 88.

carrier must show that consignor acquiesced in, II. 88, 89.

rule in England, II. 89, 90.

decisions in New York, II. 90, 91.

American cases generally, II. 91, 92.

exceptions, II. 92.

VOL. u. 46
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NOTICE— continued.

will not excuse negligence, 11. 92.

burden to show qualification of responsibility, rests on carrier, 11. 93.

result of all the cases, U. 93.

rule in England, II. 94.

written, will not affect one who cannot read, 11. 95, 96.

carrier must see that notice is carried home to consignor, 11. 96, 97.

former dealings with same party presumptive evidence of, II. 97.

carrier still liable for negligence, II. 98.

may excuse himself from insurance, 11. 99.

only extends to excuse from extraordinary events, 11. 99.

where consignor conceals value, under carrier's notice, II. 100.

rule in America, II. 161 et seq.

different rule formerly held in England, II. 103 et seq., and n. 22.

as to ordinary or extraordinary responsibility, 11. 108-112.

distinction made in America, II. 108.

not recognized in England, II. 109.

power to claim exemption from extraordinary risks under, II. 109,

110.

injury to cattle from being carried too far, not included under, 11. 110.

want of authority in agents, II. 129.

from telegraph companies, limiting their responsibility for unrepeated

messages, 11. 287 el seq.

to treat for land, constitutes relation of vendor and purchaser, II. 310-

312.

and is enforced as such in equity. It. 311 et seq.

NUISANCE. (See Indictment. Equity.)

railway constructed in streets of city, without legal permission, I. 305,

n. 7.

infringement of corporate rights in nature of, II. 344-346.

how far railways may become, 11. 367, n., 370 el seq.

right of municipality to authorize a corporation to commit, 11. 423, n. 1.

O.

OBSTRUCTION,
of streams. (See Streams.)
of private ways. (See Ways.)
of road, penalty for, II. 346.

OCCUPIER OF LAND,
entitled to compensation, I. 347, 848.

OFFICER OF COMPANY,
company not bound by unauthorized representations of, I. 148.

restored by mandamus, I. 632-637.

failure to elect, no dissolution, II. 638.

OPENING OF RAILWAY,
restrictions upon, in England, U. 556-558.
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OPTION,
of land-owner, whether all of premises to be taken or not, I. 352, 353.

ORGANIZATION,
when it takes effect, I. 66, 67.

want of it must be pleaded, I. 67.

cannot be raised collaterally, I. 67.

nor as defence to action for calls, I. 186, 187.

records of company evidence of, I. 67, 68.

chancery jurisdiction in regard to, I. 66, n. 4.

effect of colorable subscriptions, I. 65, n. 9.

subscriptfons before date of, good, I. 202, 203.

after date of, I. 208.

should not be completed until capital stock paid in money, I. 208.

legislature may remedy defects in, U. 441.

state alone can take advantage of defects in, 11. 540, n. 7.

shown by proof of charter and transaction of business under it, 11. 548,

54

ORIGIN,
of railways in England, 1. 1 et seq.

in America, I. 3, n. 4.

of use of steam power on railways, I. 3.

ORIGINAL MESSAGE,
what is in telegraphic communications.

(See Telegraph Companies.)
OVEER-ISSU OF SHARES.

{See Railway Investments.)
effect of, upon company and holder, II. 451-455.

OWNER. (See Land-owner.)
of shares,

company may regard the register as evidence, I. 152.

equity will protect rights of equitable, I. 153.

registry of, compelled by mandamus, I. 654.

liable to taxation, 11. 385, 386.

P.

PACKAGE,
when not safe, II. 82.

disguise used in, II. 140.

carrier not liable for loss through defect of, II. 145, n.

PACKED PARCELS. (See Express Carriers.)
PARENT AND CHILD,

father cannot sue for loss of services of child killed, II. 247, 248.

(See Passenger Carriers.)
nor can recovery be had for death of insane child, where negligence of

the father produced the result, U. 249.

PARK,
effect of notice to treat for lands for, I. 360.
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PAROL EVIDENCE. (See Custom.)
how far admissible to explain writiiig, I. 130, 131, n.

PAROL GIFT.
of railway debentures, where act of legislature requires stamped deed,

n. 454, 455.

PARTIES,
to bill in equity to vacate sale of shares, procured by fabe representa-

tions of directors, I. 140, 141, and n. 2.

to proceedings for estimating land-damages, I. 269.

where securities fraudulently transferred to several parties, II. 461,

452, n.

PASSENGEEL (See By-Laws.)

may be excluded from cars for disorderly behavior, I. 106.

arrest of, by company's servants, I. 102.

company may take land for accommodation of^ L 244.

safety of, paramount consideration to company, I. 475, 476.

must conform to company's regulations, 11. 232.

PASSENGER CARRIERS. (See Baggage.)

right to expel passenger for misconduct, I. 92, 106.

cannot refuse to be responsible for baggage, I. 92.

must find proper place for accommodation of passengers, I. 97.

by-laws requiring larger fares for shorter distances, I. 98.

requiring passengers to go through in same train, I. 99-102, and note.

excluding merchandise from passenger trains, I. 103, 104.

discrimination between fares paid in cars and at stations, I. 104, 105.

company being in fault cannot enforce by-law against passengers, I. 106.

statutory authority to become, between fixed points, I. 236.

degree of care required of, U. 200-218, 560.

presumption where passenger is injured, I. 531.

responsible for utmost care and watchfidness, II. 200.

obligation extends to all apparatus of transportation, II. 201.

but some negligence must be proved, 11. 201.

are not insurers of passengers, II. 203-210.

no difference though passenger pays no fare, II. 201-212.

unless special agreement with firee passenger, II. 212.

liable where train hired for excursion, II. 212.

or under control of state officers, II. 212.

what degree of care required, II. 212.

carriers must be in some fault, 11. 212, 213.

contract only for their own acts, 11. 213.

only aU practicable safetj- required, 11. 214, 215.

not liable for wrongful act of strangers, 11. 214, n. 19.

must adopt everj' precaution in known use, 11. 214, 215.

damage to passenger presiimptive evidence, IE. 216.

liability where both parties in fault, II. 223-238.

company not liable unless in fault, 11. 223, 224.

not liable where plaintiff's fault contributes to injury, EL 225-227.

are liable for wilful misconduct, IE. 228.
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PASSENGER CARRIERS— con/mu^rf.

and for gross neglect, II. 228, 229.

being in baggage-car will not preclude recovery, 11. 229.

or out of place in the train, II. 230.

stranger cannot require same care as passengers, 11. 230.

party affected by negligence of those who carry him, II. 280, and

n.' 12.

not excused if they might have avoided the injury, II. 231.

fault on one side will not excuse other, II. 231.

negligence, a question for jury, II. 231.

plaintiff must be lawfully in place where injured, II. 232.

passengers must conform to regulations, II. 232.

what precautions must be used by passengers, II. 233.

burden of proof on plaintiff, 11. 233.

company must show human prudence useless, 11. 234.

one crossing track must look out for trains, II. 234.

not run across track, when train approaching, II. 234.

cannot recover for injury caused by plaintiff's heedlessness, U. 234.

degree of precaution required of passenger carrier, II. 234, 235.

what negligence will preclude party from recovering, IT. 236.

want of due care sometimes shown by happening of accident. II. 236.

must provide suitable accommodations for all passengers, II. 237.

passenger must conform to rules of company, II. 237.

passenger injured by fault of employees, may recover, II. 238.

(See Negligence.)

injunes by leapingfrom carriages, II. 238-243.

party may recover when he had reasonable cause to leap from car-

riage, and was injured, II. 238, 239.

but not where his own misconduct exposes him, 11. 239.

may recover if injured in attempting to escape, 11. 239.

cannot leap from cars because train had passed station, II. 240.

where person enters cars to see another seated, U. 241.

company must stop a sufficient time, II. 241.

where passenger leaves cars on wrong side, 11. 241.

recent decisions in England, II. 241-243.

iryuriet producing death, II. 243-250.

remedy exclusively statutory, II. 243, 244.

under English statute, II. 244.

if deceased in fault, no recovery, II. 244.

no damage allowed for mental suffering by English statute, II. 244,

and n. 3.

compensation in Pennsylvania measured by probable accumulatiooB,

II. 245-247.

in what cases actions will lie, II. 245, 246.

expectation of life an element in measure of damages, 11. 246, n. 4.

rule in Massachusetts, II. 247.

wife cannot sue for death of husband in MassacboBetta, 11. 247, 248.

nor father for loss of child, 11. 248.
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PASSENGER CARRIERS— continued.

in New York, action only lies for wife or next of kin, 11. 247, n. 6.

husband cannot recover for wife, II. 247, n. 6.

form of indictment in Massachusetts, 11. 248.

must allege that administration taken out in Commonwealth, 11. 247.

negligence of those in charge of sufferer preventing recovery, 11.

249.

where death caused by negligence of fellow-servant, 11. 250.

or by defect of machinery which deceased knew to be unsafe, 11.

260.

compensation to party bars claim of representative, 11. 250.

parents may recover for death of child of full age, 11. 250.

where injured party is married tcoman, II. 251.

husband may recover for expense of cure and loss of service, 11. 251.

no action at common law if death instantaneous, 11. 251.

expenses of cure, &c., cannot be recovered in name of husband and

wife, n. 251.

liability where trains do not arrive in time, U. 252-256.

liable for not delivering passengers according to contract, 11. 252.

may excuse themselves by special notice, II. 252.

liable for damages by discontinuance of trains, 11. 262.

rule of damages in such case, II. 252, n. 2.

liability for not stopping to take passengers according to contract, 11.

253, 254.

not liable for injury on stage line, advertised as connected with

railway, 11. 255.

proper notice of course of trains and change of cars will excuse com-

pany, n. 255.

rule of evidence, «&c., in such cases, 11. 255.

to recover special damages, must appear that they were inevitable,

n. 256.

what will excuse refusal to carry, U. 267-259.

not bound to carry where carriages full, 11. 257.

but must follow advertised terms, II. 257, 258.

not bound to carry disorderly or offensive passengers, 11. 258.

liable for breach of duty in tort, aside from contract, 11. 258.

purchase of ticket does not constitute contract on part of company,
n. 258.

may impose reasonable regulations on carriage of passengers, by

freight trains, II. 269.

nde of damagesfor injuries to passengers, 11. 260-266.

(Sec Damages.)
cannot drive within the precincts of railway station, 11. 265, 266.

railway companies may give preference to certain cab owners, 11.

• 266.

duty resultingfrom the sale of through passenger-tickets, 11. 267-270.

not the same as where goods or baggage are ticketed through, II. 267.

is a sale of tickets for the separate roads, II. 267.
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first company, agents of the others, 11. 268.

where business of whole line is consolidated, II. 268.

not a case of partnership, II. 268, 269.

no difference that companies are in different states or kingdoms, II. 269.

one undertaking for entire route, responsible to that extent, II. 269.

first company liable for baggage not checked, from assurances of its

baggage-master, II. 269.

for injury on line over which they sold tickets, II. 269, 270.

stage route, intersected by ferry, hired to carry coaches over, re-

sponsible, II. 270.

declarations of party, II. 270, 271.

competent to show state of health, U. 270.

not to show how injury occurred, 11. 271.

rule admitting declarations as part of the res gestae, 11. 271.

pcuaengers wrongfully expelledfrom cars, II. 272-274.

company not liable for exemplary damages, IL 272, 273.

if party sustain special damage company liable, 11. 273.

are liable as trespassers for not delivering baggage, II. 273.

must strictly observe terms of by-law requiring production of ticket,

n. 278.

disorderly persons excluded, 11. 273.

one wrongfully expelled from cars not entitled to special damages,
n. 274.

ticket lost person liable to pay fare, 11. 274.

one wrongfully put on shore may show that it was done in an insult-

ing manner, II. 274.

paying money into court, in actions against, II. 274, 275.

on general count, II. 274.

in count on special contract, II. 275.

liability wfiere one company uses track of another, II. 275-277.

not liable for torts committed by strangers. II. 275, 276.

liable to passengers from other roads, II. 276, 277.

owe passengers same duty upon other roads, as their own, II. 277.

railway responsible, II. 277.

responsibility measured by law applicable to case, II. 277.

duty of lessors and lessees of railtnays to passengers, I. 602-607.

company bound to keep its own road safe, I. 602.

acts of other companies no excuse, I. 602.

bound to fence roads for protection of passengers, I. 487, n.

cases which hold that passengers can only sue road carrying them, I.

603.

bound to make landing-places safe, I. 604.

this duty does not extend to passengers on freight trains, I. 604.

all owners of property bound to keep it so aa not to injure othen,

I. 604, 605.

same rule extends to railways where parties rightfully upon them,

1.606.
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public works must be kept safe for use, I. 605, 606.

corporations responsible as natural persons, I. 606.

tesponsible as common carrier for cars of a connecting line, while on

their road, I. 606, 607.

PAYING MONEY INTO COURT,
in actions against passenger carriers, 11. 274.

PAYMENT. (See Calls. Tr-vn-sfer.)

required on stock at subscription, condition precedent, I. 108.

when title to land taken does not vest until, I. 238.

in contractsfor construction,

in depreciated orders, binding if accepted, I. 416, 417.

in stock of company, I. 438-441.

must ordinarily be demanded, I. 441.

time and mode of, I. 441.

no time specified, to be made when work done, I. 441.

usage will control, I. 442.

compelled by mandamus, II. 384.

of subscriptions in land, U. 552, and n. 15.

PENALTY,
in contractsJbr construction,

regarded as liquidated damages, I. 406, 407 .
.

not incurred unless upon strictest construction, I. 408.

cannot be set aside in equity unless for fraud, I. 425.

on railways,

for using non-smoke-consuming engines, I. 455.

not incurred where fault arises only from bad management, I. 456.

for not keeping up fences, I. 474.

for the benefit of a county may be remitted by legislature, II. 418.

for violation of charter provisions as to fares, II. 436, n.

in railway mortgages will be relieved against, II. 487-489, n.

as where it is agreed principal shall come due on neglect to pay interest,

n. 486, n. 31.

on telegraph company for refusing to send messages, 11. 294, 295.

for opening railway without permission from board of trade, II. 656.

PERSONAL REPRESENTATIVES,
railway shares vest in, on decease of proprietor, I. 120.

not liable for calls till registered, I. 150.

liable to same extent as subscriber, L 202.

may grant estates to railways, I. 217.

not entitled to damages for land taken, I. 346, 347.

title of, to consequential damages, I. 375.

statute giving rights of action to, constitutional, 11. 439.

PIRACY,

if carrier lose goods by,

it is loss by vis major, as by public enemy, 11. 7, n. 9.

PLACE,
how the law of, governs, 11. 278, 279.
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PLACE— continued.

corporations only liable according to, 11. 278.

even when sued abroad, II. 278.

PLANS AND SURVEYS,
may be referred to to explain location, I. 242.

or notice to treat for lands, I. 359.

only binding in construction of charter when, and for the purpose re-

ferred to, I. 387, 388.

determine when company may take land, I. 398.

PLEADINGS,
general issue does not preclude from contesting amount of subscriptions

necessary to enable company to make calls, I. 176, 177.

general allegation of negligence sufficient in declaration, II. 587.

judgment will not be arrested, if necessary facts appear to have been

proved, II. 587.

money due on subscriptions may be recovered by indebitatus assumpsit,

n. 588.

never indebted, good plea in answer, 11. 588.

what declaration sufficient on motion in arrest of judgment, IL 588.

PLEDGE,
of railway bonds, U. 461, n. 20.

of assets of insolvent company, may be valid, U. 558, n. 2.

POLICE OF RAILWAYS.
(See Railway Commissioners.)

building and maintaining fences, matter of, I. 494.

is under legislative control, II. 407, n. 8.

general legislative control over, II. 423-439.

legislature may compel maintenance of cattle-guards and fences, 11. 427,

n. et seq.

regulation of, by municipal authority, II. 662, 563.

may prohibit use of steam-power in streets, IL 664.

without aid from legislature, II. 565.

during construction of railways, II. 666, 566.

right of municipalities to make railway grants, 11. 666-671.

transportation of mails, troops, and munitions of war, II. 671-673.

POSSESSION,
what acts constitute, in railways, I. 366.

POWERS. (See Equity.)
to purchase or enter lands, how saved by company, I. 357, 368.

limited in time, expire with limitation, I. 392, 393.

application to legislature for enlargement of, II. 836, 387.

of legislature,

to alienate rights of sovereignty, 11. 392, and n. 13.

to vary rate of taxation on corporations, IL 393.

to authorize municipalities to subscribe for railway stock, U. 396

et seq.

POWER OF ATTORNEY,
/or transfer of shares. (Bee T&ansfer.)
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PRACmCE. (See Procedure.)
in proceedings to estimate land damages,

right of appeal, I. 278, 279, n.

notice, I. 279, n.

summons, I. 279, n.

finding upon separate items, I. 279, n.

where different mode of proceeding is described, by general law

subsequent to charter, I. 279, n.

mode of reckoning time, 11. 666.

service of process upon companies, 11. 585, 586.

PREFERENCE,
of company in receiving fi^ight, 11. 180, n. 7.

PREFERRED STOCK.

(See Railway Invest>ients.)

right to issue, IT. 516, 517.

PRELIMINARY ASSOCIATIONS.

(See Promoters.)

may be made without compensation, I. 240, 263.

company not trespassers, I. 240, 241.

for what purposes may enter upon lands, I. 241.

location of survey, I. 242.

PRIORITY,
of creditors of railway.

(See Railway IxvESTMEifTS.)
PRIVITY OF CONTRACT,

how far necessary to maintain suit, I. 600, 601, and n. 3.

PROCEDURE. (See Practice.)
in estimating compensationJor lands,

legislature may prescribe, I. 269.

notice required, I. 269.

exceptions of form waived, I. 270.

nnless made in time and placed upon record, I. 270.

proper parties, I. 270. ^
title may be inquired into, I. 270, 271.

parties joining must show joint interest, I. 271.

jury may reporl facts specially, I. 271.
• land must be described in verdict, I. 271.

separate finding upon distinct claims, I. 272.

distinct causes of damages, I. 272.

different interests, I. 272.

only legal evidence to be received, I. 272.

when price or value of land adjoining may be shown, I. 272, 273.

how far testimony of experts admissible, I. 274, 275.

costs, I. 276, 277.

where chkrter provides one mode, and subsequent general statute

another, I. 279, n.

PROCESS,
service of, upon company in another state by its authorized agent, U. 584.
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PROCESS— continued.

service of foreign attachment, II. 684, n. 6.

general provisions as to, U. 585, 586.

PROFITS,
how far included in damages, 11. 293.

basis of taxation in England, II. 377-381.

percentage for, deducted, II. 879.

of main and branch lines, how estimated, II. 381.

the only just basis of railway taxation, II. 381, n. 13.

tax on exempts from other modes of taxation, II. 390, 391.

PROJECTORS. {See Promoters.)
PROMOTERS,

mode of instituting railway projects in England, L 6, 6, 8, and n. 16.

usually associate under two deeds, I. 6.

company bound by contracts of, under charter, 1. 6, 6.

subscribers to deed bound by act obtained, I. 6.

provisional directors restrained by equity from acts ultra vires or unlaw-

ful, I. 6, 6.

provisional directors issue scrip, I. 6.

scrip passes from hand to hand by delivery merely, I. 6.

holders of scrip registered after charter is obtained, I. 6.

if vendor of scrip sell to another, is liable for price obtained, I. 6.

general acts of incorporation in some states, I. 6.

obligation of company to accept scripholders in lieu of subscribers dis-

cussed, I. 6, 7.

railways generally incorporated by special acts, I. 7.

generally originated by individuals or partnerships, I. 7.

these liable for expenses incurred, I. 7.

requirements from petitioners in this country, I. 7, 8.

not liable as partners in England, I. 8.

contracts of promoters not binding upon company, I. 9-11.

bind themselves and their associates, I. 9.

bind corporation only if subsequently adopted by it, I. 10, 11.

company cannot sue upon contracts of preliminary association, I. 11.

such contracts adopted by consent of company, I. 11.

liability of subscribers inter sese, I. 11-13.

extent of liability measured by deed of association, I. 11, 12.

general form of deeds often makes them liable, I. 13.

deed of association not binding until terms complied with, I. 12.

power of directors limited by deed, I. 12.

directors cannot excuse subscribers from paying calls, I. 12.

liable for expenses incurred by their consent on their credit, I. 12.

not liable as partners, I. 13, and n. 11.

one who obtains shares without executing or referring to deed, not liable,

1.13.

one may agree to indemnify another, I. 13.

contracts of, adopted by company, I. 14-16.

liability of, may be transferred to company with aBsent of creditors, I.

14-16.
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PROMOTERS— continued.

how this»may be done, I. 16.

cannot assume benefit without burden, I. 16.

contracts with the opposers of a railway bill, I. 17-24.

what contracts of this kind enforced against company, I. 17-24.

agreement to withdraw or withhold opposition to bill in parliament, I.

19, 20.

such contracts may be enforced at law, I. 22-24.

even contract causing inconvenience to public enforced, I. 24, 25.

bona jide contract not evading statute valid, I. 25, and n. 3.

how far courts of equity enforce such contracts, I. 25-38.

when railway is abandoned, I. 26-38.

where a certain sum is to be paid to quiet opposition, I. 26-32.

merely provisional contracts not always enforced, I. 33-38, and n. 2.

practice of courts of equity in decreeing specific performance of such

contracts, I. 38-43.

mutual arrangements protected in chancery, I. 38.

in doubtful cases plaintiff remitted to common-law remedies, I. 38, 39.

object of courts to compel good faith, where definite contract made, I.

40-43.

equity will not interfere by injunction without definite contract, I. 43.

courts of equity sometimes restrain party from opposition or petition in

parliament, I. 43.

but such cases depend on peculiar circimastances, I. 44.

contracts to withdraw opposition and keep secret, illegal, I. 44-49.

such contracts not enforced, unless under peculiar circumstances, I. 44.

provision should be inserted in charter, I. 45, 46.

this the only mode of enforcing such contract, here, I. 46.

English cases receding from former ground, I. 46.

act of incorporation not to be varied by oral testimony, I. 46, 47.

contracts to quiet opposition, not favored in this country, I. 47, 48.

recent English and American decisions, I. 47, n. 6.

regarded as ultra vires, I. 48, 49.

may be enforced if legislature not exposed to be misled, I. 49.

PUBLIC,

right of to use railways, 11. 562, 663.

PUBLIC PURPOSES,
property of public corporations used for, exempt from taxation, II. 394.

PUBLIC WORKS,
erection of, over navigable waters, by state authority, I. 323, 324, and

n. 5.

propnetors of, liable for damages caused by imperfect construction, I.

332.

liability of, to taxation, II. 387, n. 26.

PUNCTUALITY,
in arrival and departure of trains.

{See Passexobr Carriers.)

PUECHASE,
of shares in another company, I. 144.
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PURCHASE— con/tnu«rf.

of land for railway, I. 217.

from persons incapacitated, I. 217.

price to take place of land, I. 217, 218, n. 2.

right. of, against land-owners and other railways limited by charter, 1.

218.

company bound to same duty as where land condemned, I. 218.

license of, to build railway not limited by charter, I. 218.

company bound by conditions in deed to them, I. 219.

, parol license for, good till revoked, I. 219.

alienation under mortgage does not operate reversion under condition in

deed, I. 220.

deed passes incidental rights, I. 220.

not explainable by parol, I. 220.

power to purchase, how saved by company, I. 367, 358.

PURCHASER,
of shares,

bought bona fide, acquires rights, I. 144.

firom misrepresentations of directors or third parties, H. 543.

of land,

affected by previous notice to treat from railway company, I. 358.

Q.

QUO WARRANTO.
information in the nature of,

to test title to office, I. 646.

general incidents of this remedy, I. 666.

form of proceedings, I. 666, 667.

information is amendable, I. 666, n. 2.

issued by highest courts of ordinary civil jurisdiction, I. 667.

in English practice, this remedy limited to public corporation, 1. 667.

in American courts extends to railways, banks, &c., I. 668.

will try the right, but not restore party entitled, I. 668.

will not lie where company open part of road, I. 669.

or open road before subscription-list full, I. 669.

or because subscriptions received below par, I. 669.

form of judgment, I. 669, 670.

rules as to costs, I. 670.

sometimes used to test corporate existence and power, I. 670.

but charter penalties cannot be aflerwards increased to forfeiture,

I. 670.

used to annul grants of corporate franchises whose puiposes have

failed, I. 670, 671.

forfeiture should properly be determined by scirefaciat, I. 671.

insufficient excuses for failure to repair a turnpike road, I. 671.

this remedy does not supersede any equitable redress, I. 671.
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B.

RAILS,
allowance for removal of, in determining taxable profits in England, 11.

378.

RAILWAYS,
what included in the term, I. 388.

origin of, in England, I. 1.

private originally in England ; questions in regard to, I. 1, 2.

public grants in America, I. 3.

some exceptions in this country, I. 3, n. 4.

locomotives first used in 1829, I. 3.

grant to build, on land of others, not limited to particular kind, I. 2, n. 3.

for special purpose, does not justify general construction,

L 2, n. 3.

power to proprietors of coal mines to build, extends to subsequent pro-

prietors, I. 2, n. 3.

compared with highways, I. 258.

franchise of, not necessarily corporate nor unassignable, I. 4.

commonly incorporated in this country by special acts, I. 7.

general requirements' from petitioners, I. 7, 8.

authority to build, considered enabling, not obligatory, I. 37, 38.

private corporations, I. 62.

though partly owned by state or United States, I. 62, 63.

public where stock is owned by state, I. 51, 55.

in such case under legislative control, I. 61, 62.

public trust, I. 76, 76.

company may be restrained from taking up rails, and required to main-

tain in condition fit for public use, I. 2, n. 3.

owners of private railway so restrained, if others have acquired a right to

use it, I. 2, n. 3.

must have sufficient stock to finish undertaking, or resort to loan and

mortgage, I. 108.

legislative permission necessary to mortgage, I. 108.

cannot purchase steamboats, I. 193, 194.

may make connections beyond agreed terminus, I. 199.

cannot emigrate into another state, I. 202.

power to stipulate for interest on stock certificate, I. 210.

may obtain estates in land, requisite for their purposes, I. 217.

right to take lands by compulsion, I. 232 el seq.

(See Eminent Domain.)

may take lands for all necessary purposes, I. 244-246.

cannot build branch road on distant route, I. 245.

right to cross gives no right to take land, I. 249.

right to cross highway gives no right to run parallel with it, I. 245, n. 4.

right to take lands in another state, I. 245, 246.

conflicting rights to take lands, I. 249, 250.

action will not lie for damages sustained by use of, I. 292.
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RAILWAYS— continued.

land of, t^ken for highway, I. 296.

grant of, to place of shipping, I. 328.

over navigable waters, by state authority, I. 823.

reservation to land-owners of right to build, I. 377.

right to exclusive possession of roadway, I. 845.

grant to build, across main line, implies right to lue as common carriers,

1.400.

not subject to mechanics' lien, I. 443.

liability for fires from company's engines, I. 460-463.

for injuries to domestic animals, I. 464-479.

obligation to maintain fences, I. 481-488.

against what cattle bound to fence, I. 497-502.

as common carriers, II. 11.

not allowed to change line of road, II. 820, n. 6.

liability of, to indictment. (See Indictment.)
taxation of. (See Taxation.)
aid given to, from cities, towns, and counties.

(See MuNiciPAUTiES.)
dissolution of. (See Dissolution.)
consolidation or amalgamation of.

(See Amalgamation.)
court will not appoint manager of, II. 503.

RAILWAY COMMISSIONERS,
orders of, enforced by injunctions out of chancery, 11. 321.

supervision of railway legislation, II. 556-658.

supervision of railways, 11. 656-571.

opening railways in England, IL 556, 657.

establish connections between different lines, II. 667.

branch railways and crossings, II. 657.

court of equity will not interfere with decisions of, 11. 658.

English courts have sometimes concurrent jurisdiction with, 11. 658.

desirableness and efficiency of, in this country, considered, II. 668-

561, and n. 8.

returns to be made to, TL. 669-661.

traffic and accidents, II. 529-561.

control of third class and mail trains, 11. 661.

may extend time of completing road, 11. 661.

RAILWAY CROSSINGS. (See Touts.)
on a level always dangerous, I. 641, 542.

company not excused by use of required signals, I. 642.

party cannot recover if his own act contribute to injury, I. 642-644.

if precautions omitted, not liable unless, &c., I. 644.

RAILWAY INVESTMENTS,
extent of, in Great Britain, France, and U. S., I. 63, 64.

productiveness in these countries, I. 68, 64.

loans and mortgages, modes of raising funds, I. 108.

legislative permission generally considered necessary to mortgage, I. 109.
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RAILWAY INVESTMENTS— co»rfmu«J.

power of company to stipalate to pay interest on its certificates of stock,

I. 210.

power of company to do acts affecting the value of their stock and bonds.

Over-issue of stock, U. 443-455.

law on this subject very unsettled, II. 443.

English statute requires subscriptions before incorporation, 11. 443,

444.

speculations to raise the price of stock, II. 444.

issuing shares at different prices fraudulent, II. 444, 445, 446.

but such action sometimes held binding, 11. 446, 447, n.

mode of issuing bonds and mortgages objectionable, 11. 447, 448.

difficulty of legislative restrictions not invincible, 11. 448.

something might be accomplished, II. 448, 449.

losses fall severely on small investments, II. 449.

over-issue of shares, 11. 449, 450.

case before Superior Court of New York, 11. 450, 451, and n. 9.

same before Court of Appeals, 11. 451.

absolute incapacity of directors or agents to effect increase of stock,

n. 450, 451, n.

estoppel cannot give effect to illegal act, 11. 451, n.

but corporation must answer in damages for acts of its agents, U.

451, n.

officers liable for false certificates of spnrious stock, 11. 451, n.

in England, bonds issued without authority void in hands of bona

fide holders, II. 452, n.

and payment of interest until lack of authenticity discovered, no

ratification, II. 453.

duty of purchasers to make reasonable inquiry, 11. 453.

right of canal company to mortgage tolls, 11. 454.

new companies formed after sale on mortgage take rights of old, U.
454.

parol gift of railway debentures, where stamped deed required by

legislature, II. 454.

such gift at first held to pass no title, 11. 454.

but afterwards sustained, 11. 454.

debt said to pass in equity, 11. 455.

rights and remedies of bondholders and mortgagees, 11. 455-501.

depend mainly on powers granted by legislature and forms of con-

tracts, 11. 455.

tolls only mortgaged under English statute, ejectment will not lie,

n. 456.

word "undertaking'^ may include land, or only speculation, 11.

456, n. 2.

if successive liens created, ejectment will lie, 11. 456.

sale under prior mortgage relieves from all subsequent, 11. 456, n. 5.

mortgage of aliquot portion of tolls and toll-houses, IE. 456.

only remedy is in equity, 11. 456.
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actiop for money had and received will not lie against trustees, 11.

467.

trustees not entitled to income of road unless in possession, 11. 457,

n. 6.

English statutes allow no covenant to refund the money borrowed,

II. 457.

company with definite borrowing powers can borrow only in the way
authorize<l, II. 457, n. 7.

interest on debentures allowed till payment, II. 457, n. 10.

where no restriction on powers, company bound by its covenant, U.
457.

in equity, all parties interested must be parties, II. 457.

receiver then appointed, II. 458.

right of receiver can only be contested by leave of court, II. 458.

all standing in same right necessary parties, II. 459.

priority of right, how determinablf, II. 459 et seq.

respective priority of mortgagees and judgment creditors, II. 459.

n. 11
; 459, 462, n. .33

; 474, n. 484, 492.

insolvent company not allowed to pay off junior encumbrancers, U.

458, n. 11.

arrangement of bondholders for reorganization of company, II. 458,

n. 11.

respective liens of contractors, material-men, and mortgagees, U.

463, 464, n. 23.

equity will not interfere to protect mortgagee whose debt not due,

II. 475, n.

priority of lien between income bonds and bonds secured by mort-

gage, II. 518, 522, n.

Hen created by charter subject to contractor's lii-n, 11. 4.59.

some cases hold franchise may be mortgaged without consent of

legislature, II. 459 et seq. and notes,

and that special permission to mortgage does not abridge this power,
II. 459.

power to buy and sell real estate implies power to mortgage, II. 460,

461.

power to build railway held to imply power to borrow money, 11.

460, n. 17.

though charter directs funds to be raised by subscription, II. 460,

n. 17.

power not limited by provision for raising money by issue of new

shares, II, 460, n. 17.

mortgage must be executed in conformity with by-laws of company,
n. 460, 461.

and right of way may be mortgaged, II. 461.

receiving money estops company from denying validity of mortgage,
U. 461, 514.

shareholders cannot convey title to real estate ofcompany, II. 462.

VOL. u. 46
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RAILWAY INVESTMENTS— cOTi/iriMcd.

company cannot convey franchise of corporate action, II. 462.

general discussion of power to mortgage property and franchises, II.

46S-479, n. 22.

right to mortgage subsequent acquisitions, 11. 460, n. 17
;
463-

499.

after-acquired personal property may even be held against subse-

quent specific mortgagees, 11. 479, 480.

creditors and subsequent mortgagees cannot plead usury where cor-

poration could not, II. 480.

general power to execute mortgages, 11. 463-499.

form of remedy, 11. 463, 467-499.

mortgages issued without legislative consent, sometimes held ratified

by subsequent enactments, II. 464, n. et seq.

right of foreclosure under railway mortgages, 11, 468, 469, n.

power of sale does not abrogate this power, 11. 469, 470, n.

necessary parties to bill for foreclosure, 11. 469, 470, n.

in Ohio, alienation of corporate franchise not allowed, 11. 473, 474, n.

relief granted under power of sale in mortgage, II. 474, 475.

regulations under which sale will be made, 11. 475, n.

remedy generally afforded in equity, 11. 475, 476, n.

sometimes franchise itself held assignable, 11. 476, 477, n.

examination of this matter, II. 477 rf seq. n.

power of corporation over franchises, matter between state and cor-

poration, II. 477, 478.

in Massachusetts, mortgage of franchise invalid without legislative

authority, 11. 479, n.

right to build and use railway denied to be a prerogative franchise

in Kentucky, 11. 480, n.

neither sale nor foreclosure allowed in England, 11. 499.

contractor's lien for construction preferred to that of mortgagee, II.

499.

rolling stock and furniture passes by mortgage, 11. 485.

this is an accessor)-, if not a fixture, 11. 480 et seq. n.

held to be personalty in New York, II. 483, n.

branch track subsequently completed included under mortgage, II.

484.

future earnings set apart for interest and sinking fund, not liable to

general creditors, II. 484.

mortgage of canal with accompanjnng works, 11. 485.

mortgage of all property belonging to a railway will not include

canal boats, 11. 485.

under what circumstances receivers appointed, 11. 485, 486, and

n. 31.

bill brought In the name of trustees, 11. 491, 492.

right of foreclosure, 11. 493 et seq.

power of sale makes no difference In right of foreclosure, H. 493.

material-man can claim no lien, if stock delivered, 11. 498.
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where bills of exchange prohibited, but mortgages allowed, II. 628.

lands mortgaged without authority go to all creditors, II, 628.

what passes by mortgage of "undertaking^^ in England, 11. 602

et seq.

does not give specific charge on surplus lands, U. 602.

what defences allowed company as to borrowed capital, U. 613-616.

if transaction illegal or ultra vires, no estoppel, II. 613.

but attempt at fraud must be alleged, II. 513, n.

payment on unauthorized guaranty creates no liability in principal

debtor to reimburse, 11. 614, n.

but not so if contract is valid on its face, II. 614, n.

may contract with reference to future statute, II. 614.

cannot allege their own fraud in defence, II. 614, 616.

debentures irregularly issued cannot be enforced by shareholders

aware of irregularity, II. 615.

nor by the bona ifide transferee of such shareholders, II. 616.

but money that has come to use of company, must be repaid, II.

616.

payment of interest, how far a ratification, II. 616.

where debenture-holders are to be equally entitled, one can gain no

advantage, II. 516.

debenture-holders preferred to judgment creditors, II. 616.

transfer of debentures through forgery invalid, II. 516.

right to issue preferred stock, <fec.

may issue preferred stock as means of borrowing money, II. 516.

right of majority to do so, where they cannot mortgage, doubtful, II.

616.

may allow interest on stock subscribed, 11. 616, n. 1.

issue of preferred shares restrained at suit of dissenting shareholder,

II. 617, n. 2.

loan may be converted into capital, II. 618.

debenture-holder not entitled to foreclosure or sale, II. 617.

right to issue stock certificates bearing interest, II. 518.

such interest cannot be paid in bonds of company, II. 618.

what will be ratification of such issue by company, II. 618.

extension of convertible bonds does not extend time for conversion,

II. 618, n.

arrears of dividends on preferred stock have priority, 11. 619, n.

investing trtistfunds in railway securities, II. 621-628.

general duty of trustees as to investments, II. 521, 622.

railway securities too uncertain, II. 622.

illustration of the subject, U. 522, 523.

holder of railway bonds may enforce them, U. 623-628.

80 too of the coupons for interest, U. 624.

and bonds issued by cities and towns, U. 626, 626.

issued in blank, may be filled up with name of lakt holder, U. 526,

527.
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in England, purpose of borrowing must be within scope of business,

U. 527.

sometimes denied that action will lie on coupons, IE. 627.

rights of transferee in England, II. 627.

RAILWAY STATION. (See Station.)

not exempt from service of process, I. 97.

RATES. (See Taxation.)
READINESS TO PERFORM,

contractsfor sale of shares,

vendor must be ready to convey, I. 128.

vendee to pay price, I. 128, 129.

RECEIVER,
notice to treat for lands held by, I. 361, 362.

power to sue in name of corporation, I. 619.

appointment and duties of, II. 360-364.

often necessarj- to put railways into hands of, II. 360, 361.

where necessary to reach income of estate, 11. 361.

property of corporations often placed in hands of, IE. 361.

legitimate mode of granting execution in equity, II. 361, 362.

not subject to process of any other court, 11. 362.

this does not affect priority of liens, II. 363.

subsequent mortgagees may have, 11. 363.

same one generally appointed in subsequent suits, 11. 363.

represents only parties to particular suits, II. 363.

liable for money in his hands same as other trustees, II. 364.

all persons having any agency in matter liable as, II. 364.

or having any custody of the property or money, EC. 364.

when to be appointed, II. 485, 486, 553, n. 2.

appointed on application of mortgagee or bond-creditor, II. 457, 458.

right of, can only be contested by leave of court, 11. 458, 459.

propriety of appointment only considered on motion to dismiss, II.

459.

appointment of, does not relieve from liability to suit, H. 459.

not appointed as matter of course, where corporation insolvent, II. 486,

486, n. 30.

not always appointed on breach of condition of mortgage, II. 486, 487,

n. 31.

appointment of, suspends action against stockholders, II. 660, n. 13.

duties of, in New York, II. 553, and n. 2.

cannot be appointed on bill to which company is not party nor assenting,

n. 654.

RECORDS. {See Register.)

of company,

company liable for refusal to enter transfer of shares on, I. 119.

primafacie evidence of organization, I. 67, 68.

and of performance of conditions by company, I. 176, n. 3.

but authenticity of, must be shown, I. 67, 68.
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RECORDS— continued.

o/ directors'' meetings, T. 571, 672.

are evidence, I. 571.

presomed to contain all that passed, I. 572.

REFERENCE,
of disputed claim, may be made by attorney, I. 349.

notice to be given of, I. 381.

not revoked by death of land-owner ander English statute, I. 382.

of construction contracts, I. 414, 415.

REFRESHMENTS. {See Statiox.)

REGISTER. (See Transfer. Corporators.)
transfers erased from, by company at its own risk, I. 122.

return to, of erased transfers enforced by mandamus, I. 122.

correction of, not enforced in equity while action at law pending, I. 122.

alteration of, under misapprehension, does not transfer shares, I. 122.

transfer of shares to go upon, should contain only transfer of title, I.

123.

company liable to action for refusal to enter transfer of shares on, I. 145.

may be compelled by mandamus, I. 146.

so also as to successor to shares, I. 150.

but not to record mortgages of shares, I. 146.

bill in equity most appropriate remedy, I. 147.

rule of damages, I. 147.

one on, may show his name improperly placed there, I. 158.

is evidence of membership, I. 168.

although not made in time prescribed, I. 160, 161.

of transfer of shares, when not necessary to relieve from liability to calls,

I. 184, 185.

production of, compelled by mandamus, I. 654, 655.

REMEDY,
by 8tattite,for compensationfor land,

exclusive of all others, I. 334, 335.

company liable in trespass for taking land, where they do not act

under statute, I. 335.

and in case, if guilty of negligence in the course of construction, &c.,

1.335.

but courts of equity often interfere by injunction, I. 336.

right at law first established, I. 337.

where statute remedy fails, that at common law comes in, I. 337.

general rule in America, I. 337.

for unlawful entry upon lands by company, I. 364.

on contracts for railway construction, I. 442.

recovery on general counts, I. 442.

amount and proof governed by contract, I. 442.

on behalf of laborers and sub-contractors, I. 443, 444.

in charter, does not prevent resort to equity, 11. 367.

cannot be taken into the hands of aggrieved persons, IT. 373.

against defaulting stockholders, not an essential franchise, U. 438, 439.
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REPORTS. (See Cobimissioners.)
REPRESENTATIONS. {See Agents.)
RESERVATION,

on grants of land to railways,

of minerals, I. 295, 296.

of right to build private across public railway, I. 377.

of power to repeal or amend charter by legislature, 11. 418, n. 16.

RESIDENCE,
Jhr purposes of taxation.

(See Taxation.)
at place of principal office, 11. 383.

RESPONDEAT SUPERIOR.

(See Agents.)
RETURNS. (See Railway Commissioners.)
REVERTER. (See Grant. Condition.)

condition in conveyance of land, I. 220.

of land taken for highway, I. 305, n. 7.

RIPARIAN OWNER.
(See Navigable Waters.)

owns only to water, I. 323.

may recover damage for obstruction by railway, I. 328.

RIVAL INTEREST,
not allowed to maintain suit covertly, I. 76.

RIVERS,
whether navigable or not, determined by ebb and flow of tide, I. 324.

large, held navigable in this country, I. 328, and n. 11.

ROLLING STOCK,
accessory to the road, IT. 480, n. 25.

as such, passes by mortgage of the road as real estate, 11. 480, n. 25.

such mortgage need not be recorded as a chattel mortgage, 11. 480, n. 25,

may be levied upon by creditors where held in excess, 11. 488-491, n.

ROUTE,
manner of defining in English charters, I. 384 et seq.

designated, need not be followed literally, I. 391, 392.

extent of construction of charter as to, I. 392.

not allowed to be changed, 11. 320, n. 6, 439, 440.

RULES,
of stock exchange,

not binding upon parties to former sales, I. 128.

to be observed in entry for preliminary surveys, I. 240.

laid down for railways by board of trade and railway commissioners,

n. 556 et seq.

SALE, S.

of shares,

need not be in writing, I. 110, 111.

distinction sometimes. attempted between shares of different compa-

nies, I. Ill, n. 8.'
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SAXiE— continued.

not subject to implied lien for indebtedness of holders to company,
L 118.

of spurious shares, bonafide vendor must refund price, I. 127, 128.

no implied warranty to entitle vendee to further damages, I. 128.

agreement to accept shares sometimes specifically performed, I. 122.

what constitutes fraud in, I. 142, 143.

bona fide sale of, after petition for winding up company, valid, I.

143, 144.

to enforce payment of calls.

(5ee Caixs.)

of road,

is no abandonment, so as to cause reverter, L 220.

under foreclosure, 11. 499 et seq.

not allowed to debenture-holders in England, II. 517, 518.

SCIRE FACIAS,
to avoid charter,

used to enforce conditions subsequent of organization, I. 66.

proper remedy to determine forfeiture of corporate franchises, I.

670, 671.

against shareholders for corporate debts, 11. 545-553.

proper defences to, II. 547, 548.

SCRIP,
issued by preliminary directors of provisional association, I. 6

;
II. 444.

passes by delivery merely, I. 6
;

II. 444.

liability of original subscriber on second sale of, I. 6.

obligation of company to accept holders of, discussed, I. 6, 7.

party receiving bound by statements in, II. 542, 543.

SEA-SHORE. (See Navio.ujle Waters.)
SEAL,

not commonly used in corporate contracts, I. 409, 410.

review of cases, I. 410, 411, notes 2 and 3.

how/ar contracts of corporations must be under, I. 594-601.

adopted by corporation for occasion, I. 651, 652, n. 10.

SECRET SERVICE,
claim for, I. 576-581.

SERVANTS. (See Agents. Employees.)

company liable for the act of, I. 102.

ratification of act of, by company, I. 101, 102.

ii^uries to, by neglect offellow-servants, and use of machinery, I. 517-

532.

in general, company not liable, I. 517
;

11. 212.

unless improper servants or machinery are employed, I. 518-520.

not liable for deficiency of help or not fencing road, I. 520.

distinction attempted between servants of diflfcrent grades, I. 520,

521.

some states and countries take a different view of the law, I. 521,

522.
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SERVANTS— continued.

case of slaves, I. 521.

ship-owners
° do not impliedlj undertake that ship is sea-worthy,

I. 523, 524.

rule does not apply where servant has no connection with work, I.

624.

cases in England, Scotland, and America reviewed, I. 522, 523, n. 15.

doctrine in England, I. 524.

in Kentucky, I. 525, 526.

in Massachusetts, I. 527-530.

in Missouri, I. 531 et seq.

may bind company in regard to parcels, 11. 15.

combination of, will not excuse carrier, II. 6.

allowed to carrj- parcels, company responsible, 11. 15 et seq.

may maintain action for baggage, through ticket furnished by master, 11.

45.

liability of company for debts due to, 11. 649, n. 12.

allowed to testify in their own exoneration from necessity, U. 54, 55.

primarily liable for use of defective machinery-, II. 250.

SERVICE,
of writ of mandamus, I. 629.

of search warrant in railway station, I. 97.

of process upon company in another state, 11. 684.

SHAREHOLDERS,
appointed by statute, must be assigned shares before organization, I. 66.

may control directors, through proper meeting, I. 80.

general rights enumerated, I. 108.

entitled to vote and participate in the profits, I. 108.

original subscriber may transfer shares, I. 118, 119.

but colorable transfer will not relieve from liability to calls, I. 156.

extent of transfer allowable to escape liability, I. 157.

what acts will constitute one, I. 183.

liable to action for diverting funds of company, I. 169.

and to bill in equity, I. 170.

in another railway, may be juror to estimate land-damages, I. 277.

cannot alter fundamental business of company, I. 558, 559.

summary remedy against, not an essential corporate firanchise, H. 438,

439.

taxable for their shares of the capital stock, II. 384-386.

cannot convey real estate of company, U. 461.

liability of, to creditors, II. 540 el seq. (See Creditors.)
liable for corporate debts by mandamus at common law, to extent of

unpaid subscriptions, I. 168.

cannot enforce debentures that they knew to have been irregularly issued,

n. 515.

right of directors to exonerate from liability, IT. 548.

how far exonerated by transfer of shares, II. 543, 544.

consent of all necessary- to amalgamation, H. 575, 576.
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SHARES. {See Stock. Transfer.)
in railwatf,

commissioners to distribute must all act, I. 66, 67.

application for, may be withdrawn before acceptance, I. 69.

personal estate, I. 110, 111.

not an interest growing out of lands, nor goods, wares, or merchan-

dise, I. 111.

not required to be transferred in writing, nor included in statute of

mortmain, I. 110.

originally treated as real estate, but rule now altered, I. Ill, 112.

distinction sometimes attempted between shares of different kinds of

companies, I. Ill, n. 8.

not subject to implied lien for indebtedness of holders to company,
I. 118.

agreement to accept sometimes specifically enforced, I. 121.

though no writing has been signed by defendant, as required by
statute, I. 121.

unlawful condition in notice of allotment of, I. 121.

agreement to allot will not be enforced specifically, I. 135.

agreed to be paid for in shares of other company, money not required,

I. 190.

power of corporation to stipulate to pay interest on, I. 210.

not thereby rendered inoperative for legitimate purposes, I. 210.

held in trust. (See Directors. Trustees.)
in joint names of two persons, go to survivor, I. 122.

trustees entitled to indemnity against calls, I. 136.

principle extends to shares held as security for debts, I. 136.

but mortgagees liable as stockholders for the debts of the company,
I. 187. 138.

ostensible owner must meet all responsibilities, I. 139, 140.

sales of, procured by fraudulent practices, vacated in equity, I. 140,

141.

go to new trustees, in case of death, insolvency, &c., I. 151.

for/eiture of shares, relief in equity, I. 184, 213, 214.

forfeiture by express condition relieves from liability for calls, 1. 184,

185.

agreed to be cancelled, after accruing duties not to be enforced, I. 185.

tUira vires agreement for forfeiture of, I. 562, 563.

obtained byfraud,

equity will award to those entitled, I. 158, 159.

subject of speculation, I. 209, 210.

unauthorized issue of, by directors, I. 564, 565.

purchase of, to buy peace, I. 582.

taxation of. (See Taxation.) •

duty of directors in regard to speculations in, II. 444.

issue of, at different rates, fraudulent, II. 444 et seq.

obtained by fraud below par, will be reduced, II. 446, n.

and money from sale of such stock must be refunded, II. 446, n.
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SHARES— continued.

over-issue of. (See Railway Investments.)

guaranty of dividends upon, II. 535-537.

taken in consequence of misrepresentations of directors or third parties,

II. 544. (See Calls.)
SHERIFF'S JURY,

cannot determine question of title, but only amount of damages, I. 372,

373.

SIGNALS. (See Railway Crossing.)

SLAVES,
liability of company for injuries to, I. 621, 622.

SLEEPERS. (See Materials.)
SPECIFICATION OF CLAIM,

party may recover beyond, where evidence justifying it is received with-

out objection, I. 414, 415.

SPECIFIC PERFORMANCE. (See Equity.)

of sale ofxhares,

wiU be decreed in regard to contract for sale of shares, I. 132.

but not of stock in the funds, I. 133.

of contract to purchase lands by company,
will be decreed against the vendee, I. 134.

will never be decreed where not in the power of the party, I. 135.

of contract for sale of lands, I. 223-227.

of contracts before and after date of charter, I. 228.

of contracts where terms are left indefinite, I. 223.

where umpire is to fix price, I. 223, 224.

where mandamus also lies, I. 224.

but not unless signed by company, I. 224.

or where the terms are left uncertain, I. 224.

where the company have an election and make it, I. 224, 225.

not granted where the parties understood the contract differently,

I. 226.

of order in regard to construction of highways, I. 225, 226.

sometimes declined on ground of public convenience, I. 227.

refused when contract vague and uncertain, I. 227.

no objection to, that plaintiff may have damages, I. 432.

of contracts with the promoters of railway projects, I. 24-40.

of contracts ultra vires, cannot be had against directors, I. 615.

effected by mandamus, I. 628.

equity will hold control, referring law to courts of law, IE. 338.

where legal right clear, will not interfere therewith, II. 338, 339.

or where evidence conflicting, II. 339.

or on contract to stop for refreshments, II. 339.

or if legality of contract is doubtful, II. 339, 340.

contract for use of company's track, 11. 340.

for farm accommodations, II. 340.

how affected by mistake of parties, 11. 340, 341.

plaintiff must be clear of fault, II. 341.
'

'
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SPECIFIC PERFORMANCE— con/inM<d.

refused where mere question of damages, II. 346.

is same as mandatory injunction, II. 356.

SPURIOUS SHARES,
sale q/*,

vendor acting bona fide, only bound to refund money received, I.

125.

no implied warranty of title in such case, I. 128.

(5ce 0VEU-I8SUE.)
STATE,

patronage of, in maintaining railways, I. 52, 53.

owning the stock in a corporation, I. 169.

cannot divert the funds of a company from creditors, I. 169.

statute authorizing such diversion invalid, I. 169.

STATIONS,
persons having no business to transact there, may be excluded, I. 93.

regulations may be made informally in regard to the conduct of others,

I. 93.

superintendents may expel for violations of rules, I. 93, 94.

probable cause will justify expulsion, I. 94.

in civil suit, must prove violation of rules, I. 94, 95, and n. 4.

principles of the rule stated, I. 95, 96, n. 3.

company may take land for, I. 244-246.

need not state that land is taken for this, I. 358.

speed near, limitation upon it, I. 397, 398.

passengers leaping from cars because train passes, II. 240 et seq.

passenger carried beyond, may recover compensation, II. 240.

trains must stop at, a sufficient time, II. 241.

carriers of goods and passengers cannot drive within, II. 265, 266.

where company prohibited from erecting, II. 316.

agreements to stop at, for refreshments, II. 339, and n.

not to be built in highway, II. 377.

where rated separately from railway for taxation, U. 379.

STATUTE,
where it imposes duty,

action will lie to enforce, I. 652.

STATUTE OF FRAUDS,
shares not included under, I. 111.

may be satisfied by telegraphic message as memorandum in writing, II.

28 i, 286.

STATUTORY POWERS,
to take lands by compulsion, I. 232 et seq.

to carry passengers and merchandise, I. 236.

to enter upon lands fur preliminary surveys, I. 240.

exerci.se of, not restrained by equity, I. 870.

STEAMBOATS,
railway company cannot purchase, I. 193, 194.
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STOCK. (Sec Capital Stock. Railway Investments.)
in railways and similar companies, formerly treated as real estate, I. 110,

111.

contracts to pay in, I. 438-441.

breach generally entitles party to recover nominal value, I. 438.

but if he have not performed himself, only market value, I. 438.

cash portion overpaid will only reduce stock dollar for dollar, I. 489-

441.

lawful encumbrance on property, will not excuse contractor from

accepting, I. 438-441, n. 2.

exemption of, from taxation, II. 390.

STOCKHOLDERS. (See Shareholders.)
STOCK-JOBBING,

strictly applies to speculations in public stocks, I. 120.

buying and selling railway shares, where differences only are expected to

be paid, I. 121, n. 6.

STOPPAGE IN TRANSITU,
general requisites to right of, defined, II. 149.

carrier liable if he do not surrender goods, 11. 150.

may detain, to ascertain the right, II. 150.

right exists as long as goods remain under control of carrier, II. 150-153.

unless carrier or warehouseman is agent of vendee, II. 154-157, n.

uncertainty in regard to intermediate consignees, 11. 154-167.

right determines when goods reach consignee's agents, II. 157.

carrier compellable to solve question at his peril, II 157, 158.

conflicting rights may be determined by action, 11. 158, 159.

or carrier may deliver to rightful claimant, II. 159.

STREAIVIS,
obstruction of, by company''s works, I. 330-333.

company cannot divert without compensation, I. 330, 331.

liable for imperfect works connected with, I. 331.

liable to action where mandamus will not lie, I. 331, 332.

if they adopt works built by others, I. 332.

when railway cuts off wharves from navigation, I. 332.

lefl in imperfect condition by company's works, I. 633 et seq.

what included in obstruction of, II. 418.

STREETS. (See Highways.)

right to use in constructing railway, I. 251.

law not the same in all the states, I. 251, 252.

in city, power of legislature to apply to public use, I. 269-261.

owner of fee, entitled to compensation, I. 397.

use of railway in, not a nuisance, II. 370, 373.

grant from municipalities, II. 370, 664-671.

STREET RAILWAYS. (See Highways.)
SUB-CONTRACTORS. (See Employees.) ^
STRUCTURES,

distinction between those within and without road-grant invalid, U. 394.

SUBMARINE CABLE. (See Telegraph Companies.)
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SUBSCRIBERS.
defences of, to actions for calls, I. 186-192.

for stock in company not carried into operation,

may be made liable for expense incurred, I. 170, 171.

may be liable with transferee, I. 182.

responsible, when to be regarded, I. 177, n. 7.

are the parties liable for calls, I. 180.

right of, to recover from directors, II. 540.

liability of, to creditors and for expenses, 11. 540-^2.

SUBSCRIPTION,
Jbr stock,

what constitutes, I. 180-182.

must be made in conformity with charter, I. 182.

where company not formed according to general laws, I. 64, n. 2.

colorable binding at law, I. 65, 66.

when binding, how released, I. 160, n. 8.

to definite stock, promise to pay implied, I. 161-163, and notes.

aliter, of stock indefinite, I. 108.

must be in conformity with charter, I. 182.

but company may waive condition in their favor, I. 108, 109, and

notes.

directors compellable to register, I. 159, 160.

cannot be varied by oral evidence, I. 160.

register evidence, though not made in time prescribed, I. 160, 161.

confidential subscriptions void, I. 161.

to indefinite stock, does not bind party to pay assessments, I. 161,

162.

aliter, if it be a definite stock, I. 162.

forfeiture cumulative remedy, I. 163.

what amounts to, I. 176, 176, 180, 182.

upon condition, before and after performed, I. 171-176.

conditional, not to be reckoned, I. 177.

not released by alteration in charter, reducing stock, I. 179.

does not become payable till time and place of payment fixed, I. 180.

original books of, primary evidence, I. 183.

notes for, may be taken and negotiated or enforced, I. 183.

but not if fraudulently obtained, I. 183.

payable otherwise than in money, not binding, I. 206, and n. 1.

released by fundamental alteration of charter, I. 193 et seq.

but majority may bind to alterations not fundamental, I. 194, 198,

199.

made on condition of a particular location, I. 198, 199.

how far alteration may be made without releasing, I. 197, 201.

may be done, where power reserved in charter, I. 201, 202.

personal representative liable as original subscriber, I. 202.

in money, not released by subsequent ones in land, I. 202.

before date of charter, I. 202-206.

upon condition not performed, I. 203, 205.
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SUBSCRIPTION— continued.

where condition is performed, I, 203-205, n. 4.

by stranger, to induce company to build station, I. 205.

on condition, merely an offer, I. 205.

takes effect upon performance of condition, I. 205.

power of commissioners to annex conditions to, I. 205.

conditions void, if fraudulent as to company, I. 205, 206.

at reduced prices, not binding, I. 206, and note 2.

contracts to release, not valid, I. 206, 207, and note 2.

after organization, I. 208.

conditional, may be accepted by president, I. 208.

obtained by fraud, relief given in equity, I. 211.

directors alone liable for their own circumstantial misconduct, I.

212.

to be paid in land without compensation, enforced in equity, I.

240.

authority of directors to receive payment of in land, I. 575.

refused to be set aside in equity, II. 340.

paid in land, 11. 552, and n. 15.

indebitatits assumpsit good form of action on, 11. 688.

SUITS,
on behalf of others, 11. 360.

SUMMONS,
mere informalities in, which do not mislead, I. 279.

SUPERINTENDENT,
may bind company for medical aid to servants, I. 519, pi. 17.

SUPERVISION OF RAILWAYS,
(See Police. Railway Commissioners.)

SURFACE LEVELS,
not fixed by English railway acts, I. 384.

SURPLUS FUNDS,
exempted from taxation by general exemption of property, II. 391.

SURPLUS LANDS,
not specifically charged by mortgage of a railway undertaking, II. 502,

603.

what are, II. 503.

railway may give contractor good charge upon, 11. 603.

SURRENDER,
of corporate franchises. (See Dissolution.)
non-user or abuse of franchises, will not amount to, 11. 639.

to be effectual, must be accepted, II. 543, n. 20.

SURVEYORS,
to^assess valuation of land taken, I. 379, 380.

expenses of, not included in costs in assessment of land-damages,
I. 643.

SURVEYS,
may enter upon land for making, without compensation, I. 240.

company not trespassers, I. 241, 242.
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SURVEYS— continued.

location of, must be shown by company, I. 241, 242.

giving priority of right, I. 321.

SURVrV'ORSHIP,
of right of action under Massachusetts statute, 11. 248, n. 10.

T.

TAX,
illegal,

directors may be compelled to resist, 11. 335.

TAXATION,
is an unrestrained power, I. 230, n.

assestmenis upon works and shares, II. 877-388.

net profits in each parish, 11. 377, 378.

on value of lands as increased by railway and buildings, IT. 377.

where grounds exempt from rent are taken by railway, II. 378, n. 4.

where profits divided between two companies, II. 878, n. 4
;
380.

earnings in one parish received at other points, II. 878.

increased by profits diminished by repairs, II. 379.

depreciation of road by use, II. 379.

original cost immaterial, II. 379.

mode of estimating yearly profits in England, II. 379.

rent not necessarily a criterion, II. 381.

profits on main line derived from branch, 11. 881.

rule in several states, II. 381-388.

often liable as for realty, II. 881.

in New York, on value of lands and erections, II. 381.

statute rule in New York, II. 381, 382, n. 13.

in Indiana, on the road as an entirety, II. 381, n. 12.

profits said to be the only just basis of, II. 381, n. 13.

in Illinois, liable as for real estate, II. 382, 883.

for personal property, at principal place of business, II. 888.

rule in Rhode Island, II. 383.

exemptions from, by legislative act, 11. 383-388, and infra.

soundness of principle discussed, II. 383-385, n. 15.

party may maintain interpleader to determine place where taxable,

n. 384, n. 16.

liability to, upon shares, same as upon other personal property, U.

384, n.
; 385, 386.

and company sometimes relieved from, upon shares, II. 385.

not liable to, under general laws, as fixture, U. 886.

necessary erections, not taxable, separately from road, II. 886, 887.

those for convenience and profit are, II. 387, 390, 391.

property beyond limits of grant, II. 387.

upon capital given as bonus, 11. 887.

discount upon sale or exchange of bonds, 11. 388.

corporations only exempt from, as holders of public bonds, II. 387,
n. 29.
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TAXATION— continued.

municipalities may tax real estate for improvements, 11. 388.

even though land is assessed to full value, II. 388.

and though all taxation and assessments must be equal, 11. 388, 389,

n. 34.

upon tonnage from other states, 11. 442.

legislative exemption from,

general nature of such exemption, II. 389, 390.

property conveyed by state on condition of exemption from, II. 390.

express grant of exemption, II. 390.

considerations for such grants, 11. 390, 391.

includes stock, II. 390.

qualifications of the rule, EI. 390, 391.

holders of bonds not exempted, II. 391.

tax on profits exempts from other modes of, II. 391.

exemption of stock includes property of company, IE. 391.

but with some exceptions, 11. 391.

consolidation of companies, where some exempt and others not, IE. 391.

construction of qualified exemption, II. 392.

general exemptions held invalid, II. 392.

this denied in Supreme Court of U. S., 11. 392, n. 13.

company cannot be taxed both directly and indirectly, II. 392, 393.

location granted on condition of certain, 11. 393.

qualified exemption valid and inviolable, II. 393.

tax on dividends exclusive, II. 393.

such exemptions held temporary in some cases, II. 393.

lands taken by eminent domain exempt from, II. 393, 394.

this rule not applicable to railways, II. 394.

distinction between structures within and without road-grant invalid,

n. 394.

public corporations exempt as to property for public purposes, II.

394, 395.

rights of towns, cities, and counties, to subscribe for railway stock, 11.

395-405.

(See MuxiciPALiTiES.)
such subscriptions valid if authorized by legislature, 11. 395—401.

subscriptions to such works in other states, II. 401.

lateral railway acts in Pennsylvania, II. 402.

some courts dissent from the legality of such subscriptions, 11. 402,

403, and n. 2.

strict construction of these acts, U. 403.

cases reviewed, II. 395 et seq., n. 1.

legislature may legalize former subscription by city, EI. 396, 397, 402,

n. 2.

construction of legislative permission, II. 404, 405.

TELEGRAPH COMPANIES,
in their construction,

right to pass directly across does not include boring under railway, I.

401.
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TELEGRAPH COMPANIES— con/t««crf.

definition of terms across and under, I. 401.

erecting posts in highway a nuisance, even if sufficient space remain,

1.401,412; U. 298,299.

rights, dtUies, and responsibilities of,

on whom rests risk of message, II. 282.

message must be proved by original if possible ;
otherwise by copy,

II. 282.

which is original, that delivered or that received, II. 282, and n. 3.

depends on which party takes risk of transmission, II. 282.

mere reply is original when delivered, II. 282.

where parties agree to use telegraph, each warrants correctness, II.

284.

contracts made by telegrapliic communication, II. 284, and n. 5

and 6.

should be same as in correspondence by mail, II. 284, 285.

one employing special operator takes risk of transmission, 11. 285,

286.

both parties sometimes allowed action against company, II. 286.

message may be memorandum under statute of frauds, II. 286.

notice that company will not be responsible for unrepealed messages,
II. 287.

but company responsible for neglect, 11. 287.

only insurers of repeated messages, II. 287.

how far responsible for unrepeated messages, II. 287, 288,, n. 8.

responsible only for skill and care in unrepeated messages, II. 289,

290.

but sender must be aware of the limitation, II. 289.

how far responsible for messages passing over different lines, II. 292,

293, and n. 16.

responsibility analogous to that of passenger carriers, II. 293.

rule of damages for messages sent incorrectly, II. 293.

only need to understand messages correctly, II. 294.

must make good any loss resulting from their default, II. 294.

damages include profits not uncertain and contingent, II. 294.

same rule applied to failure to send messages, II. 294.

no objection from secrecy and reserve of such correspondence, 11.

294.

party on discovering mistake must elect to adopt it or not, II. 296.

measure of damages discussed in Virginia, II. 295, n. 21.

subject elsewhere discussed, II. 296, 297.

company not excused because meaning of message unintelligible, U.
296, n. 22.

who is contracting party where message sent over different lines, II.

296, 297.

duty to seri-e all without discrimination, II. 298.

but may charge smaller price in consideration of business brought,
II. 298.

VOL. II. 47
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TELEGRAPH COMPANIES— continued.

prohibition to disclose secrets does not prevent giving testimony, II.

298.

must see that their works do not obstruct highway, II. 298, 299.

otherwise responsible for damage caused, II. 299,

shipmasters must take notice of submarine cables, and avoid injury

to them, II. 299.

how far treasury notes legal tender abroad for rent agreed to be paid
in United States currency, II. 300,

posts once legally established cannot become a nuisance, 301.

atmospheric influences and unintelligible nature of messages, 301.

liberal constructions in proving messages, 301, 302.

Morse's patent vindicated, 302.

review of points of law, 302-304, and n. 38.

powers of courts of equity aflPecting rights of such companies, 304.

duty to transmit messages promptly, 304. ,

illustration of several points in important case, 304, 305.

TENANT. {See Estates.)

entitled to compensation for interest in land, I. 346, 347.

notice to treat, given to, I. 358.

allowance for profits of, in determining taxable value in England, II. 379.

TENDER,
of freight not necessary to sustain trover against carrier, II. 171, n. 8.

TERMINUS OF RAILWAY,
being town, is not extended as town extends, I. 392.

TICKETS.

{See By-Laws. Indictment. Common Carriers. Passenger

Carriers.)

purchase of, does not constitute contract on part of company, II. 258.

for different roads, with coupons attached, II. 269.

subject of larceny, II. 374.

loss of, by passenger falls on him, II. 374, n. 4
;
375.

TIDE. {See Navigable Waters.)
TIME,

if the essence of a condition, I. 268.

mode of reckoning, 11. 585.

TITHE-OWNERS,
not entitled to compensation, I. 342, 343.

TITLE TO LAND,
when vests in company, I. 238, 239.

company have only right of way, I. 246, 247.

have only easement in land condemned for their use, I. 250,

can take nothing away but for construction, I. 247.

effect of deed in fee, I. 248.

further assurance may be sought, I, 253,

cannot be impeached, I. 253, 254.

cannot be inquired into under English statute, I. 270, 271.

in the American states, I. 270, 271.
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TTTLE TO LAKD— continued.

acquired by street railway, I. 313, n. 25.

possession of railway, notice of extent of, I. 844, 345,

of claimant of damages, must be proved, I. 347, 348.

must be distinctly stated in reply to notice, I. 861.

notice to treat, inception of, I. 358.

TOLLS,
excessive tolls, /are andfreight, I. 446-449.

where taken, may be recovered back, I. 445, 446.

right to use road on payment of, I. 446.

fare and freight limited, I. 446.

packed parcels in England must be rated in mass, I. 447.

guaranty of definite profit is lawful, L 447.

restriction of freight extends to whole line, I. 447.

lessees not bound to carry for same freight which they pay as toll, I.

447.

mode of declaring for, I. 447.

requisite proof and mode of establishing, I. 447.

provision for payment of tonnage to state only a mode of taxation, I.

447.

liberty to take tolls on distinct sections, I. 448.

difference between fares paid in cars and at stations, I. 448.

fares fixed by statute, payable in legal-tender notes, I. 449.

discrimination between customers not allowed in England, IL 79.

mandamus lies to compel uniformity in, I. 643.

TOLL-HOUSES,
liability of, to taxation, IL 386,387.

TONNAGE,
from other states, tax upon, II. 442.

TORTS. (SccWrono-doer.)
liability of company for, I. 507.

committed by agents in the discharge of their duties, I. 608 et seq.

railway crossing upon level, I. 541, 542.

company not excused by use of required signals, I. 642.

party in fault cannot recover, I. 542, 544.

unless the company might have avoided the injury, I. 545, 647.

not liable for omitting signals unless that produce injury, I. 647.

not liable for injury to cattle trespassing, I. 547, 548.

or to slaves asleep upon track, I. 548.

general duty of company towards those exercising legal rights, I.

649, 550.

action accrues from injury, I. 650, 651.

when injury wanton, jury may give exemplary damages, I. 651.

one who follows direction of gate-keeper excused, I. 551.

misconduct of railway operatives shown by experts. (See Ex-

perts.)

company as passenger carriers liable for, aside from contract, II. 268.

not liable for, if committed by strangers, II. 275, 276.
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TOWNS. {See Mitsicipauties.)

•word, how construed, I. 356.

TRAFFIC. (See Arrangements.)
contracts between different companies reo^lating, I. 611, 612.

what renders contract perpetual, I. 612, 613.

includes transportation of goods and passengers by English statutes, 11.

562.

how regulated, 11. 562, 563.

TRAINS. (/See Passenger Carriers. Experts.)

liability where they do not arrive in time, II. 252-256.

third class and mail trains, II. 561.

TRANSFER OF SHARES. (See JiIandamus.)
means of keeping up membership, I. 68.

not required to be in any particular form, I. 122.

consent of corporation not generally requisite, I. 167, 168.

need not be in writing at common law, I. 110, 111.

express provisions of charter and by-laws must be observed, I. 113.

if assent of directors necessary, vendor must obtain it, I. 113, n. 1
; 120,

n. 3.

by custom, vendor not required to obtain consent, I. 120, 121.

payment of calls may be required as condition precedent to, I. 113, n. 1.

provisions of charter and by-laws, if not exclusive, held directory, 1. 114,

115.

especially where provisions are only in by-laws of company, I. 115.

under English statutes, held valid before registration, I. 119, 120.

irregular, may be confirmed by acquiescence of the company, I. 114, n.

unusual and inconvenient restrictions void, I. 115.

by-law creating lien for indebtedness of owner, valid, I. 115, n. 1
;
116.

including all calls payable at date of transfer, I. 117.

waiver and extent of lien, I. 117, n. 5.

such lien not implied, I. 118.

where transfer wrongly refused, company liable, I. 119.

may be refused till calls are paid, I. 116-118, n. 4.

contracts to transfer shares in future, valid, I. 120, 121, and n. 6.

vendor must have shares when due, I. 121.

company erase transfers at their own risk, I. 122.

transferees entitled to mandamus to compel restoration of their names to

registry, I. 122.

to be entitled to record, should contain only transfer of title, I. 122.

should be separate for each company, I. 122.

one conveyance sufficient to transfer title, I. 122.

two owners may join in one conveyance, I. 122.

of provisional scrip certificates, II. 444.

hy deed in blank,

formerly held invalid in England, I. 125, 126.

rule different in America, I. 126,

sometimes according to charter, only transferable by deed, I. 125.

requisites of deed, I. 125.
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TRANSFER OF SHARES— con/fnued.

party taking initiative, must prepare writings, I. 181.

liability of companyfor not registenng, I. 145-147.

liable to action, I. 145.

may be compelled to record by mandamus, I. 146.

but not to record mortgages, I. 146.

grounds of denying mandamus, I. 146, 147.

bill in equity most appropriate remedy, I. 147.

rule of damages, I. 147.

hy death, insolvency, or marriage, I. 150, 151.

mandamus lies to compel registry of successor, I. 150.

notice requisite to perfect title of mortgagee, I. 150.

stock held in trust goes to new trustees, I. 151.

assignees of insolvents not liable for debts of company, I. 151.

extent of, requisite to exempt from claims of creditojs, I, 154, 155.

how perfected as to creditors, I. 154, 155.

not complete against creditors till recorded, I. 154.

but delay to record, without fault, does not invalidate, I. 154.

unreasonable delay to perfect record title makes shares liable to

creditors of vendor, I. 155.

specific requirements of charter or general laws must be complied

with, I. 155.

sometimes no record required, I. 155.

colorable, will not relieve shareholder from calls, I. 167.

when transfer without registry will relieve from calls, I. 184, 185.

effected through forgery, void, II. 516.

of debentures upon the books of the company, U. 627, 528.

obtained by fraudulent practices, who entitled to dividends. (^See Drvi-

DEXDS.)
transfer agent not authorized to bind company by representations of

ownership, II. 535.

how far it will exonerate owners from responsibility, II. 643, 644.

TREASURY NOTES,
how far legal tender on a prior contract, IT. 800, 801.

TRESPASS,
maintainable against company for entry upon lands without complying

with statute, I. 364.

for entry after verdict, but before judgment, I. 868.

TRINKETS,
what are, under English carriers' act, U. 188, 189.

TROOPS AND MUNITIONS OF WAR,
transportation of, by railway companies, II. 671-578.

TRUSTEES,
of shares in railway entitled to indemnity against calls, I. 136-140.

applies to shares held as security for debt, I. 136.

but mortgagees liable as stockholders for corporate debts, 1. 187, 188.

and ostensible owner must meet all responsibilities, I. 189.

executors responsible personally, I. 139, 140.

47*
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TRUSTEES— continued.

on death of, stock goes to new trustees, I. 151.

compafly may safely deal with registered owner, I. 152, 153.

equity w^ill protect rights of cestui que trust, I. 163.

compelled to pay for shares, I. 157, 158.

company hold subscriptions in trust for creditors, 1. 168, 169.

shareholders cannot divert it without breach of trust, I. 169.

state law authorizing it, invalid, even where state owns the stock, I. 169.

of mortgage tolls, not liable to money had and received, II. 456.

under mortgage, not entitled to income, unless in possession of road, II.

457, n. 6.

right of, to invest funds in railway securities, II. 521-523.

duty of, in regard to railway mortgages, II. 485, 486, and n. 31.

under railway mortgage, do not represent bondholders, II. 527, 528.

TURNPIIvE,

controversy as to mode of crossing, I. 268.

compensation for entry on or crossing of, I. 281, n. 6.

must be made though legislature has given right to cross,

I. 305.

distance on, how measured, I. 394.

may demand tolls of passengers crossing upon a railway, I. 405, n. 1.

compelled to fence road by mandamus, I. 641.

insufficient excuses for failure to repair, I. 671.

U.

ULTRA VIRES. (See Contracts. Coxstitutionai. Questions.)
directors cannot use funds for purposes foreign to charter, I. 197, 558-

563.

UMPIRE. (See Akbitrator.)
direction of, binding upon contracting parties, I. 426.

UNDERTAKING,
construction of word in railway mortgage, II. 456, n. 2

;
502.

UNITED STATES,
courts of. (See Jurisdiction.)

USAGE. (See Custom.)
excuses irregularities in directors' meetings, I. 83.

adopted after date of contract, I. 129.

in regard to sale of shares, I. 129-131, and n.

will control time of payment left indefinite, I. 441.

as to liability of railway directors, I. 569.

effect of, in regard to liability of carriers, II. 130.

strangers bound by course of business and usages of trade, II. 131, 132,

13.5-137.

must be notorious, II. 135.

those who employ railway companies bound to know their manner of

business, II. 135, 136.
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USAGE— con/mMrd.

when general, presumed to be known to all, II. 136.

especially in the carrjing business, II. 136, 137.

USURY,
creditors and subsequent mortgagees cannot plead, when corporation

could not, II. 480, 481.

VALUATION. (See Grant. Eminent Domain.)

provisional, under English statutes, I. 367, 385.

VENDEE. (See Vendor.)

specific performance decreed against, I. 134.

denied in earlier cases, I. 134.

refused where performance not in the power of the

party, I. 135.

title of, to consequential damages, I. 375.

VENDOR,
of railway shares,

on contract to transfer in future, I. 120, 121, n. 6.

must have shares when due, I. 120.

must procure consent of directors, I. 120, n. 3.

must pay calls if requisite to pass title, I. 123.

this intended for the protection of the company, I. 124.

this is matter of construction and inference, I. 124, and n. 2.

generally implied that stock is iree from encumbrance, I. 124.

presumption not conclusive, I. 124.

if vendor pay calls, he may recover of vendee, I. 126.

of spurious shares, I. 127.

should be responsible for genuineness, I. 127, 128, notes 1 and 2.

must be ready and offer to convey, I. 128.

must have a good title, I. 129.

vendee must be ready to pay price, I. 128.

must probably prepare conveyance, I. 130, 131.

of laTid,

title of, to consequential damages, I. 375.

relation of vendor and purchaser created by notice to treat for land,

U. 310-312.

VERDICT. (See Finding.)
excessive damages ground for setting aside, I. 278.

entry upon lands afVer, but before judgment, I. 368.

W.
WAIVER,

agreement for, operates as estoppel, I. 861.

of informality in proceedings by accepting compensation, I, 392.

of stipulations in contract by acquiescence, I. 437.
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WAR,
munitions of, transported by railway company, 11. 671.

WAREHOUSE. (See Common Carriers.)
at intermediate points in route, II. 74.

of carrier, effect upon responsibility, II. 74, 75.

WAREHOUSEMAN,
has insurable interest in goods deposited with him, 11. 182.

may dispute title of his bailor, II. 188.

WATER. (See Navig.\ble Waters.)

intercepted and drained from well by works of railway, I. 339.

deteriorated by works of dock company, I. 342.

mill-owner entitled to action for obstruction of, I. 347.

land covered by, II. 378, n. 4.

WATER-COURSE,
company liable for diverting, I. 294-296.

WAY. (See Highway.)

right of, by grant, I. 217-222. (See Grant.)

acquired on lands taken by grant on eminent domain, I. 246.

specific performance of contracts for, in equity, I. 223, 227.

private,

remedy for obstructing, I. 243.

obligation of railway to supply crossing, I. 265.

owner may have action for obstruction of, I. 333, 338.

fact of obstruction determined by a jury, I. 333.

farm-road on one's own land, not private way, I. 333.

no action lies when railway passes along public street and obstructs

private way, I. 333.

right of, may be mortgaged, 11. 461.

crossing of, by railway track, II. 488.

WAY LEAVE,
what, and how created, I. 2, 3, n. 3.

WHARFINGER,
has insurable interest in goods deposited with him, 11. 182.

WIFE,
may be witness in regard to loss of baggage, II. 153.

cannot recover for death of husband, II. 247.

WITNESS. (See Evidence.)

party may be, in regard to loss of baggage, 11. 53.

wife of party may be, II. 53.

WORKS. (See Public Works.)
erected or used by company,

where mandamus will not lie, I. 331, 332.

if done according to company's plans, liable for injury from them,

I. 332.

where they cut off wharves, I. 332.

company liable for negligence in erecting, I. 335.

right to construct accessory, I. 388, 389.

may take lands designated on land for stations, I. 389.
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WORKS— continued.

but not for materials alone, I. 889, 890.

interfered with, to be restored for all uses, I. 896.

for accommodation, required of the company, I. 484-490.

subtlituted,

bound to repair bridge substituted for ford, or to carry highway over

railway, I. 404.

so also of drains substituted for others, I. 404. '

extent of this duty as applied to bridge and approaches, I. 404.

account ordered afler completion of, I. 425.

one in control, responsible for conduct of, I. 506.

modification of, may be compelled, II. 438, 439.

equitable interference in regard to. {See Equity.)
WRONG-DOER,

cannot recover against company, I. 641.

party cannot recover whose own act contributed to injury, I. 542, 648.

not entitled to claim same care as otherwise, II. 228.

passenger carriers not liable for acts of, II. 276.

where beyond their control, U. 276, 277, and note 1.

•
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AMALGAMATION OF DIFFERENT COMPANIES, H. 616.

ARRANGEMENTS BETWEEN DIFFERENT RAILWAYS, H. 617.

BAGGAGE. (See Commox C.uiriers.)

COMMON CARRIERS,
delivery t^ wrong person, U. 593.

where property is stolen from carrier's warehouse, II. 593.

one company drawing the trains of other companies over its road, 11.

593.

contracts exempting carrier from all responsibility, II. 593.

keeper of ferrj- responsible as common carrier, II. 594.

effect of carrier's notice or contract in regard to responsibility, II. 595.

delay of freight, 11. 595.

when responsibility begins, II. 596.

new destination given goods, II. 596.

termination of carrier's responsibility, U. 597.

what is personal baggage, II. 598.

deficiency of trains and other accommodations, II. 598.

the agency of Congress the only hopeful remedy, II. 598.

goods not arriving in time, II. 599.

stoppage in transitu, II. 600.

COMMON CARRIERS OF PASSENGERS,
degree of care required, II. 601.

contributor)' negligence, II. 601.

time of departure of passenger trains, II. 601.

fare prescribed by city ordnance, II. 602.

injurj- at station in consequence of displacement of switch, and passen-

gers running in wrong direction by reason of fright, il. 602.

injur)' where death ensues, II. 605.

death contributed to by parties' negligence, 11. 607.

punitive damages, II. 607.

the owners of cattle who are allowed to pass without paying fare not

carried gratuitously, II. 608.

contributory negligence in case of a child, 11. 608.
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COMMON CARRIERS OF PASSENGERS— <ron<i;iMed.

reasonable rules and regtilations of company, II. 608.

statement of the company's agent as to condition of freight, 11. 609.

CONSTITUTIONAL QUESTIONS, II. 616.

how far one company may hold shares in other companies, II. 616.

CONTRACTS," I. 683.

CORPORATIONS,
receivers appointed to close up when same are insolvent, I. 676.

commissioners appointed by special act of the legislature to arrange con-

nections between different companies, I. 675.

right of owner of shares to demand registry of transfer, I. 676.

costs of litigation when properly chargeable to company, I. 676.

transfer of shares as collateral security, I. 676.

specific contract for sale of shares, I. 676.

right to inspect entries in books of company, I. 676.

DAMAGES. (See Common Carrikrs.)

DEFENCES NOT ALLOWED AGAINST NEGOTIABLE BONDS, II. 616.

DIFFICULTY OF ACCESS. (See Eminent Domain.)

DIRECTORS, »

responsible for the authority they assume, I. 691.

when responsible for the act of co-directors, I. 691.

power of, and duty of courts in controlling their action, I. 691 .

the duty of to serve interests of company, I. 692.

personally responsible to refund money expended by them in "
rigging

the market," I. 693.

EMINENT DOMAIN,
location of railway confirmed by statute, I. 676.

company when liable in ejectment, I. 677.

relief by injunction for nuisance in navigable highway, I. 677.

notice to take land, I. 677.

covenants against building upon adjoining lands, I. 677.

extent of lien for price of land taken by railway company, I. 677.

may take land for substituted road, even when not strictly indispensable,

I. 678.

extent of powers of company in building branches and new lines, I. 678.

when assessment of land damages to be set aside, I. 679.

the interest of a railway company, laid in the streets of a city, in such

streets, I. 679.

injuries to land affecting casements therein, not taking of land, I. 679.

responsibility of company for legal use of franchise, I. 680.

company cannot assign powers, I. 680.

effect of acquiescence on the part of railway company, I. 681.

time and mode of exercising compulsory powers against land-owners,

L681.
concessions by natural persons to public company constmed strictly,

I. 682.
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EMINENT DOMAIN— continued.

right to enter upon lands for preliminary surveys, I. 682.

rule of estimating land-damages, I. 682.

EQUITABLE INTERFERENCE IN REGARD TO RAILWAYS,
parties to bill to enforce lien for land-damages, II. 610.

equitable mortgages, II. 610. »

FENCES, I. 686.

company not bound to fence against cattle trespassing, I. 687.

FIRES CAUSED BY SPARKS FROM COMPANIES' ENGINES, I. 683.

INJURIES IN THE NATURE OF TORTS, I. 688
;

II. 616.

INJURIES TO DOMESTIC ANIMALS, I. 685.

cattle suffered to go at large by law, I. 685.

cattle, estrays, &c. I. 685.

INJURY BY FELLOW-SERVANTS OR MACHINERY, I. 687.

responsibility of master for tortious acts of servant, I. 688.

LOST BAGGAGE. (See Common Cabrieks of Passengers.)
MANDAMUS, I. 693.

RAILWAY CONNECTIONS, H. 616.

RAILWAY IN^T:STMENTS,
remedies by bondholders and mortgagees, II. 612.

interest on coupons after maturity, 11. 614.

rolling stock not a fixture, U. 614.

special contract may affect the character of fixtures, U. 614.

rolling stock may sometimes be treated as a fixture, 11. 614.

RESTRICTIONS IN REGARD TO TOLLS, I. 683.

TAXATION,
contrar)- to the United States constitution, II. 610.

exemption from taxation, H. 611.

TELEGRAPH COMPANY, H. 609.

telegrams not sufficient to take case out of statute of frauds, by reference

to void contract, 11. 610.
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