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LECTURES

ON

LEGAL ANTIQUITIES.

LECTURE L
INTRODUCTORY.

Tuese Lectures have been twice read, with
some variations. On the first occasion my audi-
ence consisted chiefly of a few gentlemen of my
own profession, who gathered in our Library be-
fore the meeting of the Court in the cold and
dark mornings of winter 1868-9, to hear what I
could tell them of the antiquities of our law. Two
years later, the Juridical Society did me the hon-
our to ask me to repeat the course, and were so
obliging as to change their evening hour and ac-
customed place of meeting, for mid-day in the
Advocates’ Library, to suit my convenience.

Before reading the Lectures at all, I thought
fit to circulate a programme or table of contents,

A



2 OUR LEGAL ANTIQUARIES.

which attracted some attention and criticism.
More than one of the heads of the profession took
up my project favourably, and suggested subjects
deserving of elucidation, which I had omitted.
It is to one of these, whose least suggestion com-
mands our respect, that I owe perhaps my most
important chapter, that on the Parliamentary Con-
stitution of Scotland. I hope my readers may
think I have been well advised. Rude and un-
successful as our early efforts at Parliamentary
government were, there are things in the legisla-
tion of Scotland of which a Scotchman may well
be proud, and even precedents which a learned
Englishman may find useful for solving some of
the acknowledged difficulties in the working of the
great machine—institutions which even the British-
Parliament might borrow with advantage.

We have not had many legal antiquaries in
Scotland ; and if you ecriticise them, you will
find that as you go farther back the writers are the
more ignorant of the precedents and practice of
early times in their own country. I should per-
haps except Sir Thomas Craig, whose admirable
book, the ‘Jus Feodale,” must always be spoken
of with respect. But Craig wrote less as a
Scotch lawyer, than as a learned student of the
civil and canon and feudal law. He quotes cases
that happened in his own day and a little before,
in Scotland, but he had no care to distinguish the






4 MACKENZIE—HOPE.

the Statutes.” That accomplished scholar to whom
we owe, I suppose, the first foundation of our noble
library, directed his studies for the most part to
more congenial pursuits. Neither his studies nor
the bent of his mind were very historical, and not
at all constitutional. His ¢Observations on the
Statutes,” published in the worst time of our history
(1686), are unfortunately suited to that bad time.
Books like Dirleton and Stewart (Dirleton’s
‘Doubts and Questions in Law,” and Stewart’s
¢ Answers’) are rather ingenious elucidations of
the subtleties of the law than works of legal and
historical antiquities. Dirleton, speaking of Sir
Thomas Hope, calls him juris nostri peritissi-
mus, but qualifies his praise by telling us that he
was generally thought of extreme and captious
subtlety (nimiae et captz'(;sae subtilitatis) ; but it
was the age of such subtlety, and the ingenious .
writer is himself open to the same blame. You
will find some curious speculation in these books
with regard to Crown lawyers stretching the royal
prerogative—doubly interesting when you reflect
that the Lord Advocate of Charles the Second,
writing just before the Revolution, is explained and
criticised by the Lord Advocate of William and
Mary.! Stewart reproaches Dirleton for taking
his notion of prerogative from the Roman law.
1 Voce Prerogative,






6 ERSKINE.

more. Before coming to the bar Dalrymple had
regented for ten years at Glasgow, and was deeply
imbued with the philosophy and divinity of the
schools, as well as with all the learning of the
Civil and Canon law. So armed and accomplished,
and with the practical experience of a well em-
ployed Scotch lawyer, he employed his leisure—
his forced leisure—in building up a great fabric of
national jurisprudence. His vigorous and well-
trained intellect was directed to the philosophy of
his youth, to the Divine law and the law of Nature,
as the foundations of his system, and he wished to
prove that the decisions of the Scotch Courts were
not inconsistent with these. But a very slight
attention to his great work will show that he had
" not bestowed much thought upon the historical
foundations—the origin and progress of our pecu-
liar law.! There were, in truth, no materials for
such a study in Scotland. If we set aside the
books of Skene as we do the fables of Hector
Boece, I say there were no materials in Stair’s
time for a busy lawyer to work out the founda-
tions of legal history. I need not say that there
was as yet no taste or call for such studies.
Unfortunately the taste for historical antiquities
had not yet arisen when our second great institu-
tionalist produced his well-known work. Erskine
1 ¢Stair’s Institutes,’ ed. Brodie ; Brieve, p. 608,
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proofs from ancient writs, though I doubt if either
-of them could actually read an old charter with
ease.! Sir James Dalrymple collected copies of
charters which he considered useful for proving
that Presbytery was the most ancient form of
Christianity; and he threw them into his book in
such wild confusion that it is impossible to follow
his purpose except from the headings of his chap-
ters. His book was published just before the
Union (1705). He calls it ¢Collections concern-
ing the Scottish History preceding 1153, wherein
the Sovereignty of the Crown and Independence
of the Church are cleared—with an account of
the Antiquity and Purity of the Scottish British
Church, and the Noveltie of Popery in this King-
dom.’

His namesake and kinsman, Sir David Dal-
rymple, better known as Lord Hailes, was in some
respects the very ideal of a historical inquirer.
His mind was fair and dispassionate, and he-
reasoned with excellent logic. You will seldom
find a mistake in fact or a conclusion not war-
ranted by the premisses in Lord Hailes’s ¢ An-
nals.” He had some defects, too, and the greatest
of them is an unnecessary and repulsive dryness
of narrative. You know Dr. Johnson, though

! Mr. Thomas Thomson always doubted Hailes’s ability to read
charter-hand.
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byterian lawyer bad thought it worth his while to
investigate the history of a superstitious Church.
I am unwilling by even these small deductions to
appear to lessen the fame of him who was really
the first to investigate accurately, and state hon-
estly, the early history of our country.

We moderns are hardly enough aware how much
the Scotch lawyer is indebted to Henry Home, Lord
Kames. His versatile and truly philosophical mind
neglected nothing. He enriched the law of Scot-
land by his collection of remarkable decisions, by
his abridgment of the Statutes, and by a large body
of ingenious speculations and criticisms upon law
and legal decisions. I think you will find his
opinions sagacious, and for the most part sound.
They would have had more weight with the pro-
fession if written in more technical language, and
if he had thought it worth his while to hide the
marks of his early philosophical studies. A Scotch
lawyer is roused to a little jealousy, if not to laugh-
ter, when he reads in a treatise on the law of Pre-
scription, that the writer found it ¢ indispensable
to examine what the law of Nature, or in other
words, common law, dictated on that subject;’’ or
when he begins a commentary on an Act of Parlia-
ment concerning procuratories of resignation and
precepts of sasine, with words like the following :—
“ Man, a voluntary agent, governs himself and his
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and very uncommon legal learning, Thomson might
have risen to the head of his profession in any of
its more trodden paths, but some circumstances of
the day—a considerable Record movement spread-
ing from England to us, and, more than any cir-
cumstances, ‘‘the strong propensity of nature,”—
urged him to the study of legal and historical anti-
quities. Some of his pleadings while still at the
bar are very masterly. I need not remind you of
that one which carried the Court in the great
Craigengillan marriage case, nor of the dissertation
in the case of Cranston v. Gibson (1818), which most
of us have on our shelves, titled ¢ Old Extent,” and
the study of which Lord Glenlee said was like reading
a lost decade of Livy. In that pleading, regarding
a vote in this county, Mr. Thomson laid before the
Court the most learned and accurate history of
Scotch taxation that has ever been written. No
wonder that it cost'much time and much reproof
for delay. The fines for the delay of that paper—
amendes they called them then—amounted to £20.
The materials for the paper were to a large extent
unprinted. Mr. Thomson will be remembered al-
ways by the Scotch lawyer for having rescued our
Records from impending decay and ruin, and for
having given, in almost a complete series, the body
of the legislation of Scotland, as well as shown the
way, in the beginnings of works like the great
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the Queen’s jewels and clothes into a very pictur-
esque and, I think, a very true view of the life of
the unhappy Queen.

Hitherto, and with only the last remarkable
exception, the writers of our legal history, of applied
history, as we may call it—history applied to the
investigations of law—have been all Advocates
—a profession which has won and kept the fore-
most place in the literature as well as in the law of
this country. It is an unenvied pre-eminence: for
who does not know the long and laborious educa-
tion required before the student can enter the pro-
fession of an advocate? who but must see the strain
of the intellect, not to mention the natural gifts, re-
quired to take any prominent position at the bar?
But the sister profession of Scotch Conveyancers has
also had men of historical research, who have adorned
the drier work of their peculiar study with some of
the legal learning which suits it so well. From the
time of Dallas of St. Martin’s there has been a
succession of learned conveyancers, who have, in-
deed, been generally content to feel the position
their learning had given them among lawyers,
without giving the world the benefit of their studies.

John Clerk, in his pleading in the great “Old
Extent” case, mentions Mr. D. Erskine, Mr. John
Russell, Mr. William Tytler, Mr. Charles Gordon,
Mr. Isaac Grant, and Mr. Samuel Mitchelson, as
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Almost all these learned conveyancers have
avoided publishing the results of their studies, con-
tent to let their names be handed down in the
tradition of their profession.

To this over-modest silence, however, there
have been some exceptions, and prominent among
these was Mr. Walter Ross, the author of Lectures
on Conveyancing, and especially of a preliminary or
specimen Lecture on the narrow subject—though
on principles of humanity a very important one—
of ¢ Removing of Tenants,” which he treated with
such learning and research as give importance to

any subject.

George Chalmers, the author of ¢ Caledonia,’ the
enemy of Pinkerton, the champion of the Celts, has

contributed some papers to the
¢ Mirror.”

John Davidson was W.S. and
Crown Agent. Hume in his Lec-
tures used to mention his Treatise
on the Roman Law, discussing
whether it should be quoted as
our law. I know him better
for what I believe is the first
correction of the fable of the
‘Regiam Majestatem,” where he
tells us, what is now well known,
that the “Regiam Majestatem
is a book copied from Glanvill.”
Davidson was succeeded in his
business and the office of Crown
Agent by Hugh Warrender.

Archibald Swinton was an able

conveyancer. He managed the
great estates of the York Build-
ing Co.,—that is, in fact, all the
Forfeited Estates.

David Wemyss has left the
tradition of a learned and emi-
nent conveyancer.

Colin Mackenzie was con-

“sidered a learned conveyancer,
but withdrew from business when
he became Clerk of Session.

Sir James Gibson-Craig, though
so eminent and influential in the
profession, was, I think, better
known for his management and
organization of business than for
any deep study of technical con-
veyancing.
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life in searching and noting the contents of charter-
chests. I once heard him say—“I assure you
that to spend one’s time in seeking for a name
or date in a bit of crabbed old writing does mnot
improve the reasoning powers.” And perhaps it is
not in reasoning that Mr. Riddell excels; his style
too is hardly English; but his two volumes contain
a vast mass of new facts on Peerage and Consis-
torial Law; and his collected mss., which our
Library owes to the generosity of Lord Lindsay,
will be found, no doubt, a treasure to the pedigree-
hunter, especially if he loves a little old scandal to
season the dish.

Using the sources which these men have opened
to us, using other materials which the taste created
by them has brought before the world, taking my
examples and illustrations often from mss., often
from printed books of that kind of rarity which
the book-fancier holds to be “as good as ms.,” I
undertake to lay before you, and to strip of their
mysterious obscurity, in the first place, some of those
early charters, the first writing of our forefathers,
records of their first transactions, documents which
show how they held their property, how they
settled with or fought with their neighbours, what
jurisdiction they exercised over their vassals, and
all that in a language which, though Latin, is only
Saxon Latinized. You will find in those charters
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ton calls it—who tells us how at Saint Andrews, the
King offered it on the high altar in symbol, and how
he gave investiture by such symbols of investiture :
“ Hys cumly sted of Araby,

Sadelyd and brydelyd costlykly,

Wyth hys armwrys off Turky,

That pryncys than oysid generaly,

And chesyd mast for thare delyte,

Wyth scheld and spere off sylver qwhyt,

‘Wyth mony a precyows fayre Jowele,”
Or I might tell you a yet older story, which I have
always thought to be the very first instance of sym-
bolical seisin :—Saint Columba wished to take heri-
table state and seisin of his little island of Hy, and
resolved it would be best done by the interment
there of one of his followers ; but the question was
who should die and be buried for this end. Then
Oran arose quickly, and thus spoke :—¢ If you
accept me, I am ready for that.” ¢ Oh, Oran,” said
Columkille, ¢ you shall receive the reward of this.”
Oran then died, and was buried, and Columba
founded the church of Hy close to the grave of
Oran. Some of you may know that even yet the
cemetery of Iona is known by the name of * Relig-
Oran.” But I fear your patience would fail, as well
as my time, if we were to trace our poor seisins
back so far.

Then you will pass with me into the august pre-

sence of an ancient and defunct Parliament. I will
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this purpose I shall report for your special use one
entire process, keenly contested on the banks of the
Clyde in the year of grace 1233. I will lay before
you, too, I may say for the first time, some of those
Brieves, which, in this country as well as in . Eng-
land, are the oldest remaining traces of civil pro-
cess, though with us the change of form, the aban-
donment of the ancient trial by jury in civil cases,
have thrown these writs out of the notice of lawyers.

I will detain you but a short time upon the rami-
fications of the King’s Council, our first Supreme
Civil Court of common origin, if not originally
identical, with the High Court of Parliament. And
then come the committees of Parliament, upon whom
the rustic Barons gladly devolved their judicial
powers, and you will see how for some generations
the Lords of the Council and the Parliamentary
Committee, known as the Lords Auditors of Com-
plaints and Causes, carried on a concurrent and
undistinguishable jurisdiction, until the power and
jurisdiction of both were merged in one by the Act
which created the Court of Session, and furnished
the subject of our fine window up-stairs.

All law students must feel the difficulties which
men of our National Church have to encounter in
dealing with old Church law and practice, having
to speak of the functions, offices, persons of an
ecclesiastical system gquorum ipsa nomina perdidi-
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questions of the antiquarian lawyer in Scotland.
The learning of the bar is no longer exercised in
setting up a 40 shilling land of old extent or a £400
Scots of valued rent; even the antiquity of entails
has no longer to be studied—no man values a
county franchise now—the fetters of a strict entail
are of little value since the Rutherfurd Act—
but in teinds there still lurks that mysterious
and alluring obscurity that furnishes the best
field-days at our bar, and requires the deepest
investigation thoroughly to master. I hope the
last Lecture to which I have alluded—I mean the
history and nomenclature of the old Church—will
be found useful here, and that the knowledge of
the old possessors, their tenures and varying inter-
osts, will help us to comprehend the footing upon
which the settlement was intended to be carried
through by Charles and his successive Parlia-
ments,

‘To myself personally the most interesting sub-
ject which I have to bring under your notice is the
state of our rural population. I think a notice of the
tenures, service, rents, measures of land—the whole
system of agricultural life—may be rendered very
useful to lawyers on very many occasions of prac-
tico. But I shall not hold myself precluded from
spoaking of the state of the people, their social con-
dition, even the siguns of their intelligence ; I shall
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oxgate, husband-land, ploughgate, merk-land, penny-
land, and our northern designation of Davach.

The Lecture which I have headed ‘The Vestiges
of Early Taxation’ serves to call up the subjects of
Thomas Thomson’s great labour. I trust you will
find some progress in the amount of our knowledge
since his day; and no man would have rejoiced
more than he, if it shall turn out that we have suc-
cessfully brought the ancient valuation to its com-
mon and popular equivalent in the agricultural
divisions of land, and have proved that a 40 shil-
ling land of old extent was nothing more nor less
than a ploughgate of land.

I will not detain you with more remarks of my
own, as it were in apology of our studies, but you
will allow me to quote three or four sentences from
an author whom you must know if you have sought
back into the wells of pure English, as the purest
writer between the old heroic times and our slip-
shod modern style, I mean Lord Bolingbroke.

Bolingbroke is a good authority in this matter ;
for he was no dabbler in antiquities, and would have
been much disgusted with the dirt and dust of an
old charter. Hear him whilst he speaks of our own
professional studies.

“I might instance,” he says, “in other profes-
sions the obligation men lie under of applying them-
selves to certain parts of history, and I can hardly
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of all law; and they must trace the laws of parti-
cular states, especially of their own, from the first
rough sketches to the more perfect draughts; from
the first causes or occasions that produced them,
through all the effects, good or bad, that they pro-
duced.”
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cient number of Ais preserved either in the originals,
or recorded in the registers of religious houses, to
give us an accurate idea of their manner and
contents.

You will observe that David’s charters begin
with setting forth his title in the simplest form,
¢« Rex Scottorum,”! but then they are addressed to
all his subjects in Scotland and in Lothian, to
Scotsmen and Englishmen; or like the charter?
of Melrose, to Bishops, Abbots, Earls, Barons,
and good men of his whole kingdom, French and
English and Scots; or as in Bruce’s charter of
Anandale,® to all his Barons and men and friends, .
French and English ; or to all the good men of his
whole land, French and English and Galwegjans ;*
or as in an old charter of Swinton,® to his Earls,
Barons, Sheriffs, officers, and all his liegemen of his
whole land, cleric and laic.

I think it is plain that David King of Scots
wrote himself King of the whole population, native
and foreign, in Scotland proper, be-north Forth, in
Lothian, and in Galloway; and that, although he
set forth his title so shortly, he claimed the allegi-
ance of all the inhabitants of these lands, whether
Scots, English, French, or Galwegians.

You will find the earliest Scotch deeds without

! ‘National Mss. of Scotland,” Part I. No. 15. 3 Jtid. No. 17.
3 Ibid. 19. ¢ Ibid. 20. 5 [bud, 22.
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grantee, and witnesses. It is but an approximation,
but in general the names of a bishop or two, or of a
great officer of state, joined with the granter, leave
little room for error. In a charter of Malcolm the
Fourth the date is fixed by a single witness. Wil-
liam, Bishop of Moray, is styled, in addition to his
episcopal title, ¢ Legate of the Apostolic See.”
Now, we know that Bishop William of Moray went
on a mission from Malcolm the Fourth to the Pope,
and returned with the power and title of Legate in
1160. We know also that he died in 1161, so that
single witness brings the time to a point. Itis more
frequently ascertained from the concurrence of
several witnesses, and now, when so many Scotch
chartularies have been printed, it is not so difficult
as it used to be to find an approximate date for any
charter with witnesses named. Of the general chro-
nology of our records, I have only to remind you
that in all the charters and documents of David 1r.
dated after his return from England, the annus domini
is found not to agree with the annus regni, the latter
falling short of the former by one year.

Some of the charters of David to monasteries
and churchmen are elaborately handsome and full of
details. Both as to matter and shape, the mounkish
writers took great pains about their own charters.!

1 ¢.g. The Great Charters of Holyrood and Kelso: National Mss.,
Part I. Nos. 16 and 32.
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of many charters, at a time when this verbosity had
come to its height, and to explain, as shortly as I
can, such difficulties in matter or in language as
seem to me to require explanation. With this view
we will take the order of the clauses as adopted
by Mr. Erskine, and indeed as found in the charters
themselves. .

I shall not detain you upon the designation and
styles of the granters of early charters, although it
is worth while noticing how, from the very begin-
ning of our writs, our kings threw themselves free
of the absurd magniloquence of the granters of
Anglo-Saxon charters, where the petty kings of an
English county called themselves King and Basi-
leus, not only of their own tribes of Saxons, Angles,
or Jutes, but of all the surrounding nations—om-
nium nationum circumjacentium. Our king was
from the beginning ¢ Rex Scottorum,” and never
added to his style, whether he acquired an Eng-
lish earldom, or gained a surer footing in Gal-
loway or the Isles, or enlarged his borders in
Lothian.

One other remark, and I have done with this
point. An assertion of hereditary right in our first
received charter has been held to throw a little
doubt either upon the hereditary right of the granter,
or upon the authenticity of the charter. I allude to
the first charter in all Scotch collections, where
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speak hereafter; Dreng, a title almost forgotten,
was the name of a class somewhat above villen-
age, but yet not free tevants. The class of the
“good-men ”—probi homines, does not precisely
mean men of morality. Like liberetenentes, the title
of probi homines has been a great subject of con-
troversy in England, without much fruit from the
strife. Without even opening the argument, which
you will find at length in Brady, and the writers
of his time, I think English lawyers have now
agreed that probi homines may be correctly ren-
dered either vassals or subjects.

The common inductive cause for granting char-
ters in feudal times was, of course, pro servicio suo.
It is often stated that the grant is in reward of
‘service, but most commonly the gift is for service
done and to be done, past and future. Along with
service is joined homage and fealty—pro khomagio
et fidelitate. Sometimes an old charter runs like a
modern conveyance in a marriage-gettlement—pro

But a time

1 With us probus homo has a
similar meaning. I have myself
a series of charters and letters in
which the owners of certain lands
in Moray are styled “Good-man
of Cotts "—* Good-man of Leu-
chars ;” and that designation
lasted for a century or two, dur-
ing which time the lands were
held of a subject-superigr, the

Earl of Huntly.
came when (I daresay for politi-
cal purposes), with the consent of
the Earls, these old vassals of
theirs were promoted to a crown
holding, and then, contemporary
with their very first royal char-
ter, they are styled by their
neighbours and the notaries no
longer “ Goodman,” but * Laird.”
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denariata terre, lands yielding a penny annually ;
sex davatas, six davachs of land ; bovata terre, an
oxgate of land; virgata ferre, a rood of land—of
which words I shall offer some explanation in a
subsequent lecture. There are grants too of other
subjects, such as the offices of Sheriff, Constable of
castles and palaces, Coroner, Thane, and the like.
There are grants of fairs—the right of holding a fair ;
frequently mills are granted. There are grants of
fishings very specific, grants of freedom—of emanci-
pation, grant to the men of Galloway of their peculiar
laws and liberties,—in short, grants of every descrip-
tion of property, office, and privilege.! In one case,
where an earldom is granted, the regality of the earl-
dom is reserved. Robert Bruce granted to the monks
of Melrose for the weal of his soul, and for the souls
of his ancestors and successors kings of Scotland,
£100 sterling of annual rents from the farms of Ber-
. wick, for finding daily for each monk in the refectory
a sufficient dish of rice and milk, or almonds, or peas,
or other such' dish, which was to be called the king’s
dish for ever, although we see upon the title of the
charter that it came to be called the king’s pittance
—pitantia ; and the King specially commanded that
there should be no reduction of the usual bill of

1 Except, perhaps, the right of for though often a pertinent of
sepulture. I do not recollect any land estate, a right of sepulture
separate right of burial in a char- may be held by itself, and, it
ter,and yet I suppose that may be, would seem, without writ.

B,






40 MODUS TENENDI,

In some cases they had fallen to the king by bas-
tardy, or propter defectum heredum ; but most fre-
quently the charter bears that the lands were
resigned by the previous holder purely and simply
into the hands of the king. We cannot doubt that
in this last case resignation was for the most part
made in favour of the new grantee; but resigna-
tions expressly ¢n favorem had not yet come into
fashion.

We come next to the tenure—modus tenendi—of
the subjects granted by these early charters.

A grant of regality took as much out of the
Crown as the sovereign could give. It was, in fact,
investing the grantee in the sovereignty of the terri-
tory, and it raised up those formidable jurisdictions
which too often set the Crown at defiance. You
will find it in its fullest and most objectionable shape
in the charter by Robert Bruce to his nephew,
Thomas Randolph, of the Earldom of Moray, where
even the ancient free boroughs of the kingdom are
included within the King’s grant to his favoured
tenant in capite; but such inordinate concessions
were soon checked by Parliament.

A grant of comifatus—of earldom—included a
grant in liberam baroniam, but all the subjects,
pertinents, and jurisdictions conveyed in a grant
of earldom or regality were frequently given with
more minute specification in the grant of a barony.
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with free forest ; but I cannot state the difference.
The charter of warren, like that of forest, prohibits
cutting of trees, hunting and hawking, and fishing
in lacubus, vivariis, etc. Perhaps the difference lay
in the penalty for trespass.'

Take now a grant in liberam baroniam in fullest
form, and, rejecting as little as we can for mere sur-
plusage and sound, let us see what are the parts, per-
tinents, and privileges really granted. Remember
that a grant in liberam baroniam, without more, im-
plied not only the highest and most privileged tenure
of land, but also a great jurisdiction over the inhabi-
tants, and all the fees and emoluments that of old
made such jurisdictions valued. And now read with
me the terms used in a few of these grants to express
The
grantee is to hold in free barony by all the right

more specifically the extent of the grant.

marches and bounds: the first charter I refer to
says, ‘“as they were in the time of King Alexander

of good memory,” in boscis et planis (sometimes
running in nemore, in virgultis, or in saltibus, fol-

lowed by in planis et asperis)—in woods and plains ;

1 The brieve de libera foresta
in the Bute Ms. concludes with
the sanction super nostram plen-
ariam forisfacturam, while the
brieve de libera warenna is with-
out those words of sanction ; the
latter in the Ayr Ms., however,
contains the same sanction—

super nostram plenariam foris-
Jacturam, which the Bute Ms.
attaches only to the de libera
Joresta, 1havealways considered
the Ayr Ms. as the most purely
Scotch of our ancient collections
of styles.
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but I have not found that it has been relied upon in
any of the late discussions as to the property of the .
soil upon which public or high roads run.

In moris et maresiis—in moors and marshes—
in aquis et stagnis, about which I find nothing to
remark, except that agqua seems to be the run-
ning water in distinction from stagnuwm, which is
the pond sometimes for fish, sometimes for mill
purposes.

In vivariis—in fish-stanks or ponds, but observe,
vivarium is sometimes used for parks where game is
enclosed.!

Amongst the common pertinents of a landed
estate besides the moors and marshes, we find cum
bruscis et brueriis, which I take to mean the brush-
wood or jungle and heaths—the latter from the’
French word druyeére.

Cum petariis et turbariis—with petaries and tur-
baries (for these are English words as well as Latin)
denoting the places where peats and turfs are cut.

1 This word has been fruitful of
mistakes in England, which we
have not been slow to follow. In
old writing “n” and “u” being
undistinguishable, it was excus-
able, in writs relating to lands in
the southern counties of England,
toread the ambiguous letter “n,”
because there really were a few
grants to the great southern

abbeys of vineyards, but where
the word occurs in Scotch char-
ters it is safer to print it with a
“u,” and to translate it “ parks,”
where it seems to apply to dry
ground. In far the greater num-
ber of instances, however, in
vivarizs means nothing but fish-
ponds.
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Crown a gift of free forest in Eskdale, and when the
Avenels granted the territory to the abbey they re-
served the rights of forest and game, there being still
some scruple whether such rights and the occupa-
tions that flow from them were suitable for religious
men. Therefore the lay lords reserved, in express
words, their rights to hart and hind, boar and roe,
the eyries of two kinds of hawks, as well as tho
right to the penalty of trespasses within the forest
and the amercement of those convicted. The
monks were prohibited from hunting cum moetis et
cordis—that is, with a meute or cry of hounds,
and (I suppose) nets—such machinery for sport
as Horace describes so lovingly.! They are pro-
hibited from setting stamps or traps, except only for
wolves, and from taking the nests of hawks; even
the trees in which the hawks usually built were to
be protected, and those in which they had built one
year, were not to be felled until it was seen whether
they intended to build there again. The Stewarts,

1 At cum tonantis annus hibernus Jovis

Imbres nivesque comparat,

Aut trudit acris hinc et hinc multa cane
Apros in obstantis plagas ;

Aut amite levi rara tendit retia
Turdis edacibus dolos,

Pavidumque leporem et advenam laqueo gruem
Jucunda captat praemia.

Quis non malarum, quas amor curas habet,
Haec inter obliviscitur |—Epop. ii. 35.
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an operation of some difficulty and danger in a
rough district.

Dugdale tells us of the manor of Newbigging in
England, where the tenants were bound to four
days’ reaping in harvest, two days’ ploughing, two
of harrowing, one of carrying the hay and repairing
the mill-stank, and dragging the mill-stones—molas
attrahere—and two days’ service among the sheep,
one for washing, the other shearing ; and yet Daines
Barrington (whose book on the English Statutes is
generally very trustworthy) tells us that mills were
never monopolies in England. That is worth in-
quiry. '

It would appear that the smithy—fabrina, fabrile
—and the brew-house—brasina—were held natural
pertinents of an estate in land. I cannot tell if there
was any ancient common law right or privilege con-
nected with the brew-house. By the tenure under
the monks of Kelso, the brewer, or—as I suppose it
was even then a lady—the brewster wife, was bound
to furnish my lord the abbot with beer at a half-
penny a gallon, while to the outside world it cost
twice as much. I find in later charters the brasing
superseded by the alehouse, which had generally a
croft appended toit. I suppose the alehouse was ori-
ginally the hostelry for travellers. I need not tell
you thatin later times it became the scene of relaxa-
tion and jollity of the neighbouring gentry, who
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by the lord—service in harvest, carriages, labour on
the roads of the barony. The clause runs some-
times cum tenandriis liberetenentium, and sometimes
cum tenentibus et eorum serviciis.

Cum homagis, wardis, releviis do not seem to me
to require explanation. Homage was the honorary
observance, ward and relief were the common casu-
alties of superiority explained in all books of feudal-
ism, and none of these that I have now mentioned
have any reference to the lowest class of rural occu-
pants, which come next.

Cum bondis et bondagiis—with bondmen and
I cannot pretend to
distinguish with any accuracy the bondman from
the neyf. It is not improbable that the neyf or serf
by descent—nativus de stipite—was distinguished
from the bond-labourer, but we cannot tell to what
extent, or in what manner.!

their holdings and services.

Then comes the clause cum nativis, or cum
hominibus—that is, with natives or neyfs, whose
name, both here and in England, points to their

1 It is well known how serfdom
left its remains still visible till
a very recent period in the con-
dition of colliers and salters,
There was an attempt in the end
of the seventeenth century to ex-
tend serfdom to fishers as well as
colliers, founding upon a general
custom that prevailed in the

North, but the Lords found
“that the custom was not
general, and condemned it a8 a
corruptela and unlawful, and
tending to introduce slavery,
contrary to the principles of the
Christian religion and the mild-
ness of our Government.”—Foun-
tainhall, Feb, 16, 1698.
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the same lord. As for the neyf in gross, you will
find printed amongst our ¢ National mss.”” a deed
of sale, by which a Berwickshire laird sells to the
priory of Coldingham a serf named Turkill Hog,
and his sons and daughters ; the whole family fetch-
ing the price of three merks. If you think it worth
while to look at that deed,’ you will find expressions
showing that the sale was made under urgent neces-
sity, which, with other circumstances, leads me to infer
that it might not have been otherwise warrantable,
and that the poor serf was protected by law from
capricious sales. Mr. Bradshaw showed me lately,
during a visit to Cambridge, a Ms. of the fourteenth
century, of the nature of a stud-book, which had
belonged to the Abbey of Spalding in the fens of
Lincolnshire. It gives the pedigree, for several
generations, of the serfs on the Abbey estates, their
marriages and those of their sons, the names of the
men whom the daughters married, and notes of the
fees paid for these marriages—the merchet—which
brings me to explain what, with us at least, was the
meaning of merchetae mulierum. Mercheta is the
older form of the maritagium oOr marriage-tax, in
the charters of Robert 1., and not only the servile
class, but the free tenants also paid a maritagium
on the marriage of their daughters. But I cannot
say whether the fine paid for the marriage of a

1 Part I No. 54.
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zeld or heriot is the best horse or ox—the best animal
—the best aucht—optimum averium of the vassal,
which became the property of the lord on his decease.
I shall return to Bludwitis, thrust in here so irregu-
larly, when I come to speak of the rights of juris-
diction which a grant of barony conveyed to the
lord.

But first let me mention a very old grant, more
regular and from a higher authority. In the year
1182, whilst their founder, William the Lion, was
still alive, the monks of Arbroath obtained a papal
bull confirmatory of all their rights; and truly Pope
Lucius the Third, or his Italian chancellor and
Italian scribe, must have written and read with great
astonishment the words of that grant which they
themselves were confirming. The monks are to be
free from all toll and custom—ztolonio et consuetudine
—through the whole kingdom and all the ports of
Scotland, for all goods and merchandise belonging to -
themselves and their burgesses ; they are to have free
court in their land with sac and soc, with ¢kl and
them and infangthef, likewise the ordeal — eramen
aquae, ferri calidi et duelli—and pit and gallows—
furca et fossa—and the king’s firm peace within the
bounds of the abbey.

I told you that a barony gave numerous juris-
dictions, and I must speak of some of them. What-
ever might be the case with the monks of Arbroath
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Thol has sometimes been supposed to mean ex-
emption from toll or custom—the right to keep your
toll-money in your own pocket, and certainly that
was one of the exemptions of Arbroath I have just
quoted. But in the common case I confess I prefer
the interpretation which makes thol—the definite,
technical privilege—the right of exacting the duty
rather than the right of refusing to pay it. In this
way I hold it to mean, and to grant to the holder
of the charter, the right to exact custom or customary
payment for goods passing through his land.

Them is explained by Kemble as warranty, a
word which has a very great variety of meanings in
connexion with jurisdictions and form of process of
old. When a man found a borgh—invenit plegivum—
to pursue or defend, that was one manner of warranty.
There were other sorts of it of larger application.
But indeed you cannot read the laws of David 1.
and William the Lion without seeing an attempt to
bind the loose and separate parts of society together
in some bond of mutual warranty, such as was known
in England under the name of frank pledge, and to
such a system this old word Them may apply.!

1 Something of this nature warrantyasapplied totherecovery
we can see in use in Scotland, of stolen goods. The law which
where in the time of William the is found in our oldest Mss. is now
Lion the law of Claremathen, a chiefly interesting for its informa-
name I do not pretend to explain, tion as to the sthte of the country,
indicates & system of pledge or and the attempts to remedy an
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of the fact, and a strangely iterated assertion—
“ which thou canst not deny.”

The last kind of jurisdiction noted in my syllabus
is Bludwites. It means the jurisdiction in assaults
where there is bloodshed, and where the wite or fine
was to the lord of the court. The fine varied one-
third as the wound was above or below the breath.

Such were the common terms descriptive of juris-
dictions which gave the baron the power he loved,
accompanied with the emolument of fines, escheats,
forfeitures, which perhaps he loved no less. For the
most part in grants of barony the Crown reserved
its own jurisdiction in what are cg_.lled the ¢ Points
of the Crown”—quatuor puncta corohae—murder, fire-
raising, rape, and robbery, but the jurisdiction in
these was sometimes granted. For instance, the
charter by Robert Bruce to his nephew, of the great
Earldom of Moray, granted these ; and the charter
by King Robert 11. to his son David, Earl Palatine of
Strathearn, expressly gave him jurisdiction in those
points— cum feodis et forisfactis et cum placitis quatuoy
punctorum coronae nostrae—with fees and forfeitures,
and with the pleas of the four points of qur
Crown.?

But it was different when the Sovereign bestowed

1 A form of words not un- ? Registrum Magni Sigilli, p.
known in the High Court of 85, No. 294, and p. 88, No. 306.
Justiciary in former times.
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commencement is—sectis vocatis—curia legitime affir-
mata, or when it comes to the time when Scots was
used,—* Suits called, the Court lawfully fenced.”

The reddendo of service means service in war ;
servitium debitum et consuetum is the common form, or
more specifically servitium in exzercitu regis. Servi-
tium forinsecum or Scoticanum—service without or
within Scotland, corresponded to the old Saxon
utwer and inwer. You will find these Saxon words
preserved in a charter of the Abbey of Kelso, A.p.
1190.! Sometimes it i8 more definite. My own
forebears held their lands by a charter of Malcolm 1v.
for rendering servicium unius militis in castello meo de
Elgin. So Robert 11, grants to Patrick Gray a part
of the land of Longforgund, faciendo servitium quan-
tum pertinet ad terciam partem Servitii unius militis in
exercitu mnostro una cum Scotico servitio de dicta terra
debito et consueto—doing therefor the service pertain-
ing to the third part of the service of one knight in
our army, together with the Scotch service used and
wont for the said land.

We had no tenures by serjeanty. The name is not
known with us, at least not in the English sense. So
we have few, if any, of those curious quaint reddenda
of English manors which were gathered into a most
entertaining volume by Thomas Blount' a little while

1 Liber S. Marie de Calchou, Antiquitatis, Antient Tenures of
No. 252. Land, and Jocular Customs of .
1 He calls his book Fragmenta some Manors.—1679.
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the Lion, paid, in the time of Robert 1., one hundred
shillings of sterlings. Some fields beside me are still
called “Baxter lands.” With regard to this word
“sterling,” it no doubt meant the coinage of the
« Easterlings,” as it was the currency of the people
who went by that name along the shore of the Baltic
and in the trade of the north. It gradually narrowed,
however, in meaning, until it came to express pre-
cisely the silver penny which was the universal
medium of commerce in the north of Europe for
many centuries; and a sum of money or a weight
of silver was specifically fixed to be of good and
lawful pennies—denariorum, or more commonly,
bonorum et legalium sterlingorum. As England rose in
wealth and trade, the pennies coined by the English
Edwards and Henries became the prevailing cur-
rency over the north of Europe. '

Besides these real payments, we constantly meet
with what are so well known as blench duties. Here
are a few specimens of this class :—

Unum par calcarium deauratorum—a pair of gilt
spurs.

Sagittam amplam—a broad arrow. Again—Z'res
sagittas latas—for Lochindorb, the centre of a wide
district used for deer-preserve and hunting.

Unum arcum et duodecim sagittas latas—a bow and
twelve broad arrows. |

Unam falconem rubeam et unum nisum—a red falcon
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and an épervier, perhaps a tercel—for the thanedom

of Glamis.
Unum par cyrothecarum

albarum vel duos denarios

argenti—a pair of white gloves, or two pennies of
money. Sometimes they are cyrothecae Parisienses—

Paris gloves.

Unum arcum cum uno circulo pro alaudis—perhaps
a mirror for flushing larks, as still used in Italy—
for the land of New Park (the Royal Park of Stir-

ling).
Unum denarium argenti

nomine albae ﬁrmae—one

penny of silver in the name of blench farm.
Unam libram piperis vel cucumeris—a pound of

pepper or cucumber seed.!

1 The Books of Exchequer af-
ford the following valuations of
blench fermis, 9 July 1596.

Item, it is statut and ordanit
that all schireffis in tym cumming
sall pay yeirlie in the Cheker the
prices of the blenschefermis eftir
following ; viz.,—

Item, ilk pair of gilt

spurris, « 1 rois nobill
Item, for ilk pund of -
piper, . . . XXX 8.

Item, for ilk pund of

cummyn, . xiij 8. iiij d.

Item, for ilk pair of

gluffis, . . iij Li.
Item, for ilk siluer

pennie, . . . xd.
Item, ane pair of

quhyt spurris, XX 8,

Item,’ane braid arrow

heid, . . . ij s,
Item, for ilk braid

&ITOW, . X8
Item, ane floren of } 1 goldin

gold, pistolett.
Item, ane myrrour, . xx li.
Item, ane halk, xx li.
Item, ane halk gluff, XXX 8.
Item, ane pund of

walx, . . . X8
Item, the pryce of ane

cowdeche to ane

prebendar or chap-

lane, . . . xij 8,
. . jd. veuall
J ponnie mon?etae, { money.
Ane pund of zinziber, XXX 8.
jwyldduik, . . xiijs iiijd.
J pair of dogge colleris, xls.
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I add a few more reddendos.
For the lands of Lochaw, Bruce’s charter bound
Colin Campbell—the ancestor of the family of
Argyll—to find a ship of forty oars for the King’s

j garlike heid, . . xd.
jgrewhund, . . xli.
j henne, . . X8,
j harie nobill, .

j fudder of hay, vj Li. xiij s. iiij d.

j stane of cheis, XXX 8.
j laid of hay, . XX 8.
j pund of gwme, X8,

j pund of incenss, ijj li. vj 8. viij d.

jhalk huid, . . xiijs.iiijd.

j ganzie [cross-bow], . X8

Ane sparue halk, . j ros nobil

j reid mantill) . x11i.
JOANNES SKENE,

Clericus Regustre.

TABLE of Conversions of blench
duties in use before the Union.

Bcots.
An ox, cow or mart, £10 0 O

A  white plumash

feather, . 10 0
A rose noble of gold, 10 13
A pair of gilt spurs,. 8 O
A stone of wax, 8 0
A hawk, . 8 0
A grew hound, . 5 6
Aboar, . . . 4 0
A pound of incense,. 3 6
A pair ofgloves, . 3 0
A stone of butter, 3 0
A sparrow-hawk, 30
Conies or rabbits, the

p&il‘, . . . 013 4
Awidduck, . . 013 4
Kain-lime, per boll,. 012 0

O OO MO ® O OO WO

A broad arrow, .
Agooge, . . .
Onions, per barrel, .
A fresh salmon,
Acapon, . . .
A pair of doves,

A pound of wax,
Asgheep, . . .
A barrel of salmon, .
Abow, . . .
Akid, . . .
A pound of pepper, .
A pound of ginger, .
A wether, .
Cheese, per stone,

A pair of white spurs,

Muttons of Ross,
Buchan and Murray,

A stone of meal,

A hawk’s hood,

A pound of cummin
seed,

A horse shoe, . .

Ahen, .

A long carriage, .

A cart-load of turfs, .

A sheer day’s work, .

Capons of Ross,
Buchan and Murray,

The head of an arrow,

A short carriage,

Poultry of Ross, a
piece, .

Eggs, per dozen,

Bcots.
£0 10
010
0 10
010
0 6

(=}
-]

10
0
0
0
0

10

10

10
6
0
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The reddendo for the barony of Penicuik was
blowing six blasts on a blowing-horn—in cornu flatili
-—on the moor of the burgh of Edinburgh, formerly
called Drumselch, at the King’s hunt.

As reddendo for the barony of Carnwath, two pairs
of shoes, each containing half an ell of English cloth,
were to be given on Midsummer day to the man who
ran fastest from the east end of Carnwath to the
Tallow Cross.

I have told you that old charters were very
frequently without dates, and, until quite modern
times, no charters, even of private individuals, were
subscribed by the granters. The deed was completed
by affixing the granter’s seal, and in Crown charters
that solemnity was performed in presence of the
Chancellor or Keeper of the Seal, and other officers
of the Court and great persons (for you will observe
that the persons habitually mentioned as witnesses
to Crown charters were always personages of some
importance). I have only one other observation,
under this head, worthy of being laid before you :
that in theory, and I believe in practice, from the
earliest times the affixing of the great seal marked
the presence of the Sovereign himself. In later
times, however—times when conveyancing had be-
come much more complicated, the signature or first
step of the process was subscribed by the King’s
own hand, perhaps at a distance from the seals ;
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quired, even when they came carrying a robber to
justice, or bringing a robber’s head to show the pur-
poses of their expedition ; and even they were not
allowed to pass through in the night, but provision
was made for the safe custody of the robber or the
robber’s head during the night of their stay. Now
let me read to you an extract from the charter, the
whole of which, however, is well worthy of your
attention. You will find it in the printed volume of
the Register of the Great Seal, page 37. After the
common and special pertinents of a barony, the
King continues in this manner: — together with
all the liberties which we have found by an inquest
of the sheriffdlom of Dumfries to belt')ng to that
barony of right and custom ; first, that it is held of
us in free barony, and that there is no road—via—
within the barony except two, one through its
length, the other across its breadth; and that the
” ! —unless
officers come through it with a robber, or with the

barony is free of ‘sorryn and fachalos,

11 commend these words to
your attention. At first I set
them down for Celtic and hope-
less ; but, upon consulting the

" record itself, I do not find the
matter quite so desperate. We
have not the original charter.
The first of the two words is
plainly enough written in the con-
temporary Register, and printed
unexceptionably from that source.

Still if it were lawful to conjecture
thatin theoriginal charterthe word
sorryn of the Register may have
been written with a final dash,
indicating some indefinite termi-
nation, it would not be violent to
suggest that libera de sorryn=
libera de sorrynin —stood for
free from sorning. The barony is
to be free from that which we
know to have been the oppression
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crowner’s serjeant shall find one hiding, the lord of
the barony shall have his goods, and not we. And
if the crowner shall find any one within the barony,
and if the bailie of the barony wish to repledge him,
our crowner or his officer shall carry that person
with his goods to our prison. Also, that the men of
that barony are not bound to answer for the support
—ad victualia—of the guardian of the country,' or
the justiciar or sheriff. But the men of the barony
shall be answerable for service in our army. Also
that no crowner nor other officer shall make search—
ranciare®—within the barony, unless he first find a
pledge that that house is culpable—quod ista domus sit
culpabilis. And if any one follows his goods with a
blood-hound—cum odorinseco—he shall not search
without licence of the officer of the barony. Also
that the men of the barony shall not be bound to
answer any demand of carriage—carriagio—except
our own (i.e. His Majesty’s), and tka¢ only in our
passing through the barony to its boundaries. And
that there be paid for each horse for four leagues
one penny;—and then the charter goes on with
the usual jurisdictions.

1 Custos patriae—a title, 1 in the Shetland Islands—Rancel

think, of a district magistrate,
not of the Warden or Guardian
of Scotland.

2 T have not found this word
elsewhere in charters, but it is
perhaps the word we find in use

or ransel —to search through a
parish for stolen goods, also to
inquire into every kind of mis-
demeanour.— Edmonston’s Glos-
sary in Jamieson’s Scottish Dic-
tionary.
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pellation of the family, and styled himself Thomas
Flemyng of Fulwood, dudum comes de Wigton.” He
grants a charter to the purchaser with the most
complete array of parts, pendicles, and jurisdic-
tions, of his ancient earldom, and that charter is
confirmed by the King! It seems certain that by
the sale of the earldom lands he had, according to
the law of that time, parted with the dignity also.

The next charter makes us acquainted with an
office scarcely to be found in the law books. In
1372, Robert 11. confirms a charter granted by
King Alexander, which again ratified a grant made
by Niel Earl of Carrick to Roland of Carrick and
his heirs, namely, that the said Roland and his
heirs shall be the head of all his race—caput totius
progeniei—in all things pertaining to chiefship—
Kenkynoll—with the office of baillie of the earl-
dom, and the right of leading the men of the
earldom on all occasions under the Earl.?

I think I have nearly completed my task as to
charter language, but perhaps you will allow me,
before leaving this subject, to run over the great
officers of State, who appear so frequently in the
testing clauses of charters.

The Seneschal—seneschallus, dapifer—Steward—

! Regist. Magni Sigilli, p. 114, firmacio Johannis Kennedy.—
No. 5. Registrum Magni Sigilli, pp. 114,
% This and another charter on 115, Nos. 5, 6.
the sameé subject are titled Con-
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grandeur, mixed with some circumstances of super-
stition that seized the fancy of Scott and led him,
as his manner was, to bring back the old historical
name of Durward for one of his most charming
romances.

The Almoner—elemosinarius—the King’s Al-
moner.

I wish now to add a few words touching offices
which we find in Celtic Scotland.

Maor is a native Celtic word for an officer,
equivalent to our sheriff’s officer. We had numer-
ous mairdoms or subdivisions of sheriffdoms, and
several mairs of fee, that is, hereditary mairs. The
sheriffdom of Angus had four bailliaries,—the quar-
ters of Dundee, Kirriemuir, Brechin, Arbroath
—each having a maor to execute the sheriff’s
mandates.!

My friend Mr. Skene has handed me an instruc-
tive example of maorship from the Craignish papers.
It is a precept of Clare Constat by Colin Campbell,

1 Hereditary maors of Moray
are traced for two centuries. The
Dunbars, who were great lords
in Moray, held as part of
their property the office of mair-
ship of the earldom and west-
shire of the same ; along with the
whole mair corns, reek hens
and other casualties and fees of
the lands of Tarress, Balnaferrie,
and other lands of the earldom

and westshire of the same, lying
on both sides of the water of Find-
horn—from every parish a stook
of bear, a stook of oats, with the
cottars’ reek hens of every plough
yearly, together with the acre of
land, houses and biggings within
the town of Darnaway, belong-
ing to the office of mairship.—
Retours, Elgin and Forres, No.
22.
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English one. " With us the thane was the admini-
strator or steward of lands, generally the property
of the Crown, but not always so, and in all the cases
of which we have evidence, the thane sooner or later
became hereditary, and also came to pay a fixed
instead of a fluctuating rent.

The following is a curious bit of early Scotch—
“half Gaelic—conveyancing, and I hope I may count
upon your patience when I describe to you the
tenures of two thanedoms.

Many years ago I found in the Athol char-
ter-chest a set of titles that much interested me.
Robert Stewart of Scotland and Lord of Athol,
afterwards Robert 11, by an undated charter, but
necessarily before 1371, granted to Ewen Thane
of Glentilt—ZFEugenio Thano de Glentili—brother
of Ronald of the Isles, the whole thanedom of
Glentilt, being three davochs of land, he giving
faithful service and paying for the thanedom
yearly eleven marks of money. In the middle of
the next century, I find a service, in the Court
of the Justiciary of the Earl of Athol, of Andrew
de Glentilt, as heir to his father, Johannes le
Thane de Glentilt. Finlay— Finlaius—the Thane of
Glentilt, son and heir of Andrew, whom I have just
mentioned, sold the lands to Stewart of Fothergill,
In making up the titles afterwards (about 1502),
John Stewart holds the same lands, by resigna-




































LECTURE IIL
PARLIAMENT OF S8COTLAND.

Ar the period when we have for the first time
assistance from history, we find Scotland made up
of several distinct nations recently gathered and to
some extent united under one sovereign. Scots,
Picts, Cumbrians, Strathclyde men, with, I think, a
fringe along the eastern sea-board of the same Teu-
tonic settlers who had taken a deeper hold of the
fertile plains of England.

For my present purpose I do not wish to go
farther back than the era of the Norman Conquest
of England, and the very point of time when the-
Norman William won the sovereignty of all Eng-
land in a single battle.! Observe how Scotland was
governed. Our kings were the acknowledged rulers
of these several territories. Scotland Proper was the
country from Forth to Spey, and from the West to
the Eastern Sea. Lothian, a section of Saxon North-

! Battle oi\' Hastings, 14th October 1066.


























































































122 COURT OF SESSION.

spoke in a tone which had not yet been heard in
the Parliaments of England.!

The foundations were now laid of all that was
peculiar in the constitution of the Scotch Parliament.
In these arrangements you see the origin of that
judicial committee which, under various forms and
regulations, became a permanent institution until it
terminated in the establishment of a separate and
Supreme Court of Justice in civil suits in 1532,
Here also we see the adoption of that Committee of
the Articles which became an essential and remark-
able part of the constitution of Parliament.

James 1.2 returned from his English imprison-
ment in 1424 full of English constitutional ideas.
He wished to relieve the small barons from the
burden of attending Parliament, provided they
sent two or more ‘ wise men” from each shire to
represent them, except Clackmannan and Kinross,
which were to send one each; and he enacted
that these commissioners of all the shires should
choose a wise and expert man, *callit the Common

1 Remembering that it is
the year 1369, attend to the
words of this short Statute: It
is ordained that no justiciar,
sheriff, nor other officer of the
King execute any mandate ad-
dressed to them under whatso-
ever seal, great or privy seal,
small seal or signet, in prejudice
of any party, if it be contrary to

the statutes or the common form
of law—contra statuta vel com-
munem formam jurts; and if
any such mandate be presented
to him (that is, any mandate con-
trary to the statutes or common
form of law), he shall indorse it,
and return it immediately so in-
dorsed. — Acts of Parliament,
vol. i. 2 A.D. 1406-1437.
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and so through the whole reign the Three Estates
are set forth as the essentials of Parliament. It is
only affirming what had already been law since
the Parliament of Cambuskenneth. We have not
much of constitutional progress during this reign.
The scribe of Parliamentary proceedings vents his
temper upon the dulness of the sederunts—cetera
autem presentis Parliamenti sunt nisi Acta tangencia
partes; and true it is that Parliament had re-
lapsed very much into a court of law. To make
up, however, for the want of constitutional enact-
ments, we have in this reign some laws affecting, in
no common degree, the rural population. James 11
is little known to our historians, but I have met him
in the transactions of some northern families in
documents which show the young King active and
enterprising, administering justice in person, and
enjoying the sports of the field far down in the north.
On one occasion he is found directing in person
that an allowance should be made to the poor
tenants whose farm labours he interrupted for his
sport while hunting on the banks of the Findhorn.
I believe that I am not attributing too much to the
personal influences of the sovereign in a country
like Scotland at that time, and it is pleasant to
think that this young generous Prince may have
himself directed a Parliamentary enactment of great
consequence, to which I must briefly allude.
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PAYMENT TO MEMBERS.

booth—were as gorgeous as a love of personal
finery and a noble emulation could suggest.

1T am indebted to my friend

Captain E. Dunbar for_the fol-

lowing accounts of Parliamen-

tary expenses, which he found, I

think, in the Hempriggs Char-

ter-chest :—

The Laird of McIntosh his de-
pursements for the shyr of
Invernes at the Parliament in
anno 1681.

Item, for 52 sitting dayes in Par-
liament and 16 dayes comeing
and going, at 51b. Scotts per
day, is . £340 0 0

Item, mor for ane
consultation with
the Lord Advocate, 36 5 0

Item, mor to Mr.
David Thores and
his servants,

Item, mor given in
with the commis-
sion to the Clerk-
Register, . . 13 6 8

Item, mor for the

" testificat of the
dyettis of the Par-
liament sitting, .

Item, mor to Mr.
Thomas Gordon
for keeping the
counsell in mynd
from dissjoyning
of the shyr of In-
vernes with that
of Ross in the ex-
cyse, .

2115 0

1410 O

814 0

" Item, to David De-

Ttem, his expenses for his foot-
mantle and furnitur thereof
and other expens for the
shyr of Inverness at the Par-
liament in anno 1685.

Item, for 10 ells fyn
black velvat at
161b.el,is . £160 0 ©

Item, for 5% ells
broad black kyligo,

Item, for'silk and
working the
knapes and fren-
zies,

615 O

26 0 0

noon for makeing
the fdot- mantle
and mounteing the
same, . . 24 00

Item, for his part
given in to the
Clerk 'Register,
with the Commis-
sion, . . . 20 00

Item, for 55 sitting
dayes in Parlia-
ment, and 16
dayes coming and
goeing at £5scotts
per day,

Item, for the testifi-
caf of the dyetts
of the Parliament
gitting, . . 13 6 8

It is to be remem-

" bered that the
Laird of Mcln-

365 0 0
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point was tried. The justices of the King’s Bench
—>Sir John Holt among them—held that ¢ one may
be a villeyn in England.” Justice Powell said,
“The villein is an inheritance, but the law says
nothing of a negro.”! And all English lawyers who
still took Sir Edward Coke’s law for law and his-
tory, not to say gospel, and who denied that his law -
could ever become obsolete, must have approved
that opinion. But, spite of Sir Edward Coke and
the Court of King’s Bench, neyfship 4ad died out in
England. T think it is now admitted that there
were no neyfs in England after Queen Elizabeth’s
reign. Serfs and serfdom continued in France
down to the great French Revolution, and even
later in Germany.’

1 Smith ». Browne, 2 Salk 2 De Tocqueville, L'Ancien
666. Régime et la Révolution.
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much more numerous. First, let me enumerate
those that are printed :—

. Arbroath.

. Balmerino.

. Cambuskenneth.
Dryburgh.

. Dunfermline.

Glasgow College Church.
. Glasgow Friars Preachers.
Inchaffray.

. Holyrood.

. Kelso.

. Lindores.

© O TR W

et
TR

Melrose.

. Newbattle.

. North Berwick.

. Paisley.

St. Andrews.

. St. Giles College Kirk.
. Scone.

Pt b e el bl e
® =T O DA W

The Registers of the universities of Aberdeen
and Glasgow, which are not less useful, have also
been printed, but not the Records of the mother
University of St. Andrews.

In the second place, let me give you a list of
the monastic Registers that are still in Ms. and
not printed :—
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1. Charters of the Carmelite, Franciscan, and
Dominican Friars at Aberdeen.

2. Register of the Nunnery of Coldstream.

3. Register of the Monastery of Coupar-
Angus.

4. Register of the Collegiate Church of Crail.

5. Register of Holm Cultram in Cumberland
—a house founded by Prince Henry of Scotland,
to which many Scotch. families granted charters.

6. Chartulary of the Abbey of Inchcolm.

7. Charters of the Priory of Restennet.

8. Register of the Collegiate Church of St.
Nicholas, Aberdeen.

9. Register of the Chapel Royal of Stirling.

- For reasons to be immediately explained, it is
desirable to keep in mind that the Registers of
the following religious houses, which cannot now
be traced, were many of them quoted by writers
of the last century : —

1. The Priory of Beauly.

. The Abbey of Crossraguel.

. The Abbey of Dundrennan.
The House of Fail.

. The Abbey of Ferne, in Ross.
. The Abbey of Glenluce.

.. The Abbey of Kilwinning.

. The College of Lincluden.

D =T O Ot B ow N
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church of St. Memma the Virgin, of Sconin; on
the 15th Kalends of July, the church of, the Holy
Trinity of Kylrimund; on the 13th Kalends of
August, the church of St. John the Baptist and
St. Modrust the martyr, of Marchynche ; on the
10th Kalends of August, the church of St. Stephen
the Martyr and St. Moan the martyr of Portmuoch ;
on the 5th Kalends of August, the church of St.
John the Evangelist and St. Athernisc the martyr,
of Losceresch; on the Ides of August, the church
of St. Lawrence the Martyr and St. Coman the
martyr, of Rossinclerach.!

1 Reg. Prior. S. Andree, p. 348.
On the fly-leaf of my copy of the
same Register, there is this note,
dated at Paris, 30th May 1858 :—

“ M. Leopold Delisle writes to
J. Y. Akerman of a Ms. Bibl
Imper. fond Latin n. 128—a pon-
tificale written in the beginning
of the 13th century, which seems
to have been & l'usage of David
Bishop of St. Andrews. At the
beginning is a long list of
churches, titled, Hee sunt ec-
clesie quas dedicavit episcopus
David : Ecclesia de Lessewade
dedicata fuit anno gracie Mil-
lesimo ducentesimo quadragesimo
11 nonas Maii : Ecclesia fratrum
predicatorum de Pert eodem
anno iii idus Maii: Ecclesia
Sancti Nicholai de Berewych
eodem anno viij idus Julii: Eec-
clesia de Kirktun anno etc. qua-

dragesimo uno xvij ‘Kalendas
Septembris. .

“Le document finit ainsi : Eec-
clesia de Ketenes anno etc. qua-
dragesimo nono xiiijj Kalendas
Maii: Ecclésia de Sancta hitten-
mantin (Stramartin) eodem anno
xv. Kalendas Junii: Eecclesia
de Clacmanan eodem anno nono
Kalendas Septembris,

“Puis une main un peu plus
récente a ajouté les articles qui
suivent.

“ Hee sunt ecclesie quas dedi-
cavit episcopus Willelmus : Ee-
clesia de Dunothyr dedicata est
anco gracie Millesimo ducente-
simo septuagesimo vi. idus Maii :
capella de Collyn eodem anno xi
Kalendas Junii ita quod nullum
prejudicium generetur matrici
ecclesie de Fethyressach.”



LECTURE V.
OLD FORMS OF LAW.

I musT pass lightly over the institutions which
we certainly had in common with the whole Anglo-
Saxon peoples of Britain, but only because these,
have been well illustrated from Saxon or English
sources and by English writers. Our laws are of
the same family; our customs, judicial forms as
well as others, even where identical with those of
England, are not therefore to be held borrowed
or imitated from England—for England was not
even a name at the time when the institutions I
am about to enumerate to you existed among us.
For another reason I must not detain you on our
earliest judicial forms—our aboriginal forms of
process I may call them,—and that is because they
have left little or no impression on our existing
procedure.

It will startle only the youngest of my students
to find that at a period within history the facts of a
disputed case were not ascertained by documents

o
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or witnesses. Six or seven hundred years ago,
when a man was accused, and denied the accusa-
tion—pleaded ‘“mnot guilty” as we say now—his
accusers did not call witnesses cognisant of the
facts, but k¢ was bound to find compurgatores to
swear for him and with him, that they believed
bim guiltless—men of the vicinage, knowing the
character of the parties accusing and accused. The
number of compurgators necessary was defined
very accurately, and varied with the nature of the
accusation, from one to thirty.

You may suppose that reasoning beings were not
quite satisfied with such witnessing to character,
instead of witnessing to the fact; and we will believe,
even without authority, that in that rude time the
law prevailed, which we know well in after times,
and which made speedy work with the homicide
red-handed, or with the thief caught with the fang.
There was little trial or form required to *justify *
them. But failing such proof, and long before the
machinery of evidence was adjusted, there came
the judicium Dei—an appeal to Divine revelation
of guilt or innocence. Zhat was by the ordeal of
hot irom, of water, or, finally, by the judicial com-
bat—wager of battle. We have evidence of all
these in fresh observance among us in Scotland,
and chiefly in the hands of religious judges. A
pretty island, which some of you may remember,

(:
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In tracing our judicial forms to their sources,
we meet first the broad partition between Church
and Crown procedure, the former having, from the
earliest period of history, all the apparatus of a
well-studied and perhaps over-refined form of pro-
cess ; whereas the King’s court, in its earliest stages,
could have no written form of process, nor required
any to obey the simple mandate contained in the
King’s brief. It was not merely that the church-
men were the educated class, accustomed to use
their intellects, and trained in the schools of the
most subtle philosophy: they had rules and pre-
cedents, and laws emanating from councils and
Popes, of unchallenged authority. Before our poer
country had emerged out of unlettered barbarism,
Rome and the Roman Church had already a code
of laws, not less coberent, not less carefully studied
and followed, than the old code of Imperial Rome.
Gratian had published his great collection of the
decretals, or collected Canons of the Church, before
the middle of the twelfth century ; but long before
that time the most important laws of that code were
known and received over all Christendom with that
unhesitating deference to authority which we find
in the early stages of law everywhere.

I wish I had time to show you how Trial by
Jury grew, and how it banished those old bar-
barisms. You may not be prepared to admit that
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the bulwark of our liberties originated in Church
Courts, but the best English authorities are of
that opinion; and a case that I will quote to you
gives some additional support to that conjecture.
Certainly if trial by Jury was introduced in
the church courts, it was transplanted very early
into the courts of civil jurisdiction, Without
troubling you with an array of small facts from
which I have made this deduction, I venture to
assert that although the origin and rude outline of
jury trial may be traced much higher, you will not
find jury trial, according to modern use and phrase-
ology, in England till long after the Conquest.
The English lawyers think they can prove that
criminal cases and civil suits were tried by jury
in England in the reign of Henry 1. We have
evidence of trial by jury both in civil and criminal
cases in Scotland about the same time, or a little
earlier.

I bave thought it desirable to show you jury
trial in its infancy, and we have abundant materials
for the inquiry. The most important are the
Brieves upon which trials were directed to be taken.
We have some of these of the time of the Alex-
anders still extant—the actual original brief or
crown writ commanding a trial, with the verdict
of the jury simply stitched or attached to it.
Besides the few remains of the original brief
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and inquest of that early time, we have at least
collections of styles of brieves for the different
purposes required in two very venerable law manu-
scripts—the Ayr ms. and the Bute ms., both of the
fourteenth century.

Amongst our materials for legal study I have
not found a more simple and satisfactory form of
trying a case than we meet in a dispute regarding
the lands of Monachkeneran on the Clyde, claimed
by the monks of Paisley as belonging to their
church of Kilpatrick, but which were held by a
contumacious layman, Gilbert the son of Samuel
of Renfrew. We have the evidence of witnesses
admitted very early; and in the manner in which
the evidence is taken I find, as it were, the fore-
shadowing of the trial of an issue by a jury under a
competent judge. Let me report the case which
was tried in A.p. 1233.

The Abbot of Paisley obtained from the Pope a
commission to three persons—the Deans of Carrick
and Cuningham, and the Master of the schools of
Ayr—for recovering the property of his abbey
unjustly abstracted. In passing,it may be observed
that this magister scholarum takes his place as coad-
jutor and equal with these deans—the decani chris-
tianitatis of the diocese. The trial took place in the
year 1233, that is the twentieth year of King Alex-
ander 11. The Papal Commissioners sat at Irvine ;
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of the church of St. Patrick, and adds that he
saw afterwards Christinus, son of the said Bede,
possessing the said lands on the same tenure as his
father had held them; and that the whole church
lands were divided into four parts: one of which
the said Bede Ferdan possessed, the three other parts
being held by three other persons, each of whom
in the name of the church entertained strangers.
Interrogated : as to the time? He says that it is
more than forty years since; for he was brought up
there from his infancy. Interrogated—a strange
interrogation we should think — What are the
lands belonging to the church? He answers:
Cochmanach, Fimbelach, Edinbernan, and Crag-
ventalach, and certain other lands which Dugald
son of the Earl now holds. ,

Of this Dugald, son of the great Earl, we know
something ; but I must not go into that piece of
church scandal—only thus far: he was a priest, and
had been presented to the church of Kilpatrick by his
father, and having obtained colourable but illegal
titles of the lands of the church, pretended to hold
the same in heritage, until through conscience or
fear he yielded them up to the abbot in open court.
It seems strange to us that the charters were
not produced nor called for; but perhaps that is
an omission in the record. Dugald son of the Earl
being then sworn, concurred in everything with
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service, and that the men dwelling in them were
always defended by the church and in the church
court against all men.

Anekol agrees in all things with Malcolm Beg,
and adds that Earl David, the brother of King
William — that was David Earl of Huntingdon and
of many Scotch lordships—at the time when he held
the earldom of Lennox, wished to have an aid—
aurilium—out of those church lands of Kilpatrick,
as he bad from the other lands of his earldom,
and could not, because they were defended by the
church. Gilon concurs in everything with Malcolm
Beg. Gilbethoc concurs in everything with Mal-
colm and Anekol, and adds that Bede was slain in
defence of the right and liberty of the church.
Fergus son of Cuningham concurs with Gilbethoc
in everything. Hilarius concurs in everything with
Fergus and Gilbethoc. Nemias swears to all that
Anekol had witnessed, and adds, with regard to the
time, that he had seen this fifty years ago, and is
sure of what he says, because he was born in that
parish. Ressin agrees in everything with Nemias ;
Gillmor with Ressin and Nemias. Rotheric Beg
of Carric concurs with Malcolm Beg his brother :
being interrogated how he knew this, answered
that he had seen it from his youth, as he was born
and brought up in the parish of Kilpatrick ; Rathel
agrees in everything with Rotheric; and Gille-
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konel Manthac, brother of the Earl of Carrick, in
everything with Malcolm Beg. e have no proof
for the layman : he was cited often and failed to
appear, being contumacious ; at least so says the
writer of the record, who, I fear, had a leaning to
the monks.

Then the two deans, Lawrence of Carrick and
Richard of Cuningham, and the Master of the
schools of Ayr, as delegates of our Lord the Pope,
certify to the Bishop of Glasgow, their Ordinary,
that the suit was rightly contested before them ; and
after having heard the witnesses and examined
the whole cause, it appeared to them that the Abbot
and Convent of Paisley had sufficiently proved
their Declaration—infentionem suam sufficienter pro-
basse—and therefore, by the advice of men prudent
and skilled in the law, they had adjudged to them
the possession of the disputed land, and had con-
demned Gilbert in the lawful expenses, to wit, in
£30, which they had taxed and modified—a nobis
tavatis et moderatis. You see how far back that little
style of process goes for its origin. Wherefore they
enjoin the Bishop, for the reverence and obedience
due to the Pope, to put their sentence to execution
against the said Gilbert, compelling obedience by
Charch censure.

The Bishop appears to have done what he was
required, but the Lennox was far away and in a
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wild country, and perhaps not very careful of
Church censures ; and so Gilbert remained a long
time under sentence of excommunication, despising
to obey the judgment. Then the Pope’s delegates
supplicated the King, Alexander 11., to extend the
secular arm against him—?¥rackium seculare extendere
—for the honour of God and Holy Church ; and in
observance of the approved process, the King had
complied with their request—for which the dele-
gates render thanks, and intimate to his royal
majesty that, in other cases, when any one is ex-
communicated for contempt—pro contumacia—if he
find caution to obey the law, he is absolved ; but
when he is excommunicated for disobeying a
definitive sentence he is not absolved, even upon
finding caution for obedience, unless he shall first
satisfy or perform what is adjudged—satisfaciat
Judicatis: and so they supplicate the King not to
withdraw his secular arm, which he had extended
against the said Gilbert, until he shall obey the
sentence and perform what is adjudged. That is all
we have of the case, and we do not know whether
the extending of the secular arm ultimately pre-
vailed over the contumacious Gilbert, who had
shown himself so regardless of Church censures
and even of excommunication.

I have occupied perhaps too much of your time
with the details of this case; but I think it is a
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instruments concerning the marches and other con-
ditions which ¢ adjudged to be executed for pre-
servation. But of the machinery of proof— the
machinery for ascertaining the facts in lay courts—
during those reigns, we know nothing.

But even so early as King David, the King
had, as I have already mentioned, his great law-
officers, his Justiciar, his Chamberlain, his Chan-
cellor, his Constable, each with his own jurisdic-
tion; and thenm, or very soon after, Scotland was
divided into Sheriffdloms, where the law was ad-
ministered in the name and by the authority of the
King, and where the sheriff was, both in theory and
practice, the minister of the Crown, for executing
the King’s writs as well as judging and trying cases
civil and criminal, with the full authority of the
Crown. Let me describe some of those brieves,
the writs which our old Kings—Alexander 11. and
Alexander 111.—addressed to their sheriffs, and
some of the process which followed upon them. We
have some of the little writs themselves—the brief
of vellum—just as it issued from the King’s Chan-
cery—and attached to it, or bearing marks of having
been once sewed to it, there is the verdict of the
assize returned by the officer to whom the brief
was addressed. N

Speaking of that period, then, which we may
call the period of the Alexanders, those royal writs
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are sometimes addressed to the king’s justiciars, or
the justiciar of Lothian, that is, the justiciar be-
south Forth, but much more commonly to the
sheriff of the county, and direct trial to be taken
about such a variety of matters, civil and criminal,
of rights heritable as well as possessory questions,
of questions of status and legitimacy, that I cannot
find any class of litigation that can be supposed
to have been excluded.

I thought it right to print a few specimens of
these old writs amongst the prolegomena of the first
volume of the Acts of the Parliament of Scotland
—Formule Agendi! You will find there an in-
quest taken at the Castle of Dumfries, before the
bailies of our Lord the King, upon the death of
Adam the miller, who was killed in a quarrel by
Richard, son of Robert, son of Elias. The bailies
tried the case per sacramentum, that is, by sworn
jurymen ; and their names are given—not twelve,
but thirteen in number, with a tail e¢ aliorum, which
shows, I think, how little attention was paid to any
exact number of jurymen. Observe, too, that the
jurymen were probably, according to the ancient
practice, witnesses in the cause—men of the vicinage,
best knowing the truth. You see how the words run
from vicinage—visnetum, to the English venew.

Whether jurymen or witnesses, or both, they

1P, 87.
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swear to all the details of the squabble, although
using only a dozen lines for the purpose. They
also tell what is° worth your attention, that the
barons on that jury agreed with the burgess jurors
in all things; and the said burgesses and barons
say upon their oath that Richard, the survivor of
the fray, was a true man—fidelem in omnibus; but
the other, Adam, was a thief—et defamatum, a phrase
which, I suppose, we may translate kabit and repute.
This was only, you see, the report of a proof upon
oath. There may have been a verdict and judg-
ment separate, but if the jury were required to
give a precise verdict, it would seem to be one of
“ not guilty.”*

Next, the King issued his mandate to his sheriffs
and bailies of Lanark, to ascertain the tenure of
Adam of Liverance—I suppose it is here a surname,
but derived from the duties of his office, which con-
sisted in delivering food, drink, etc., in the King’s
household, and specially clothes, hence called lveries
—in the land of Paduinam, which he holds of the King
in chief, and what service he ought to pay to the King
therefor, together with the extent—ezfenta, which
Thomas de Normanvil holds from him. Charters
were ordered to be produced, and the trial took place
at Lanark, by men of the baronies and burgesses : and
the jury find that Adam was bound to pay to the

1 Acts of Parliament, i. p. 88.
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King the service of two archers and of one suffi-
cient servant on horseback for making all manner
of liverance, which ought to be made in the King’s
Court to the grooms and the dogs—in which service
did serve six persons named, who received nothing
from the King except their food. Further, when
ward, relief, or marriage fell, it belonged to the
King; and further, the extent of the whole land is
13 merks—meaning, I think, of the land held by
Thomas de Normanvil.!

The next is a remarkable inquest. It is called a
- mew inquest—nova inquisitio, and was taken evidently
on the allegation that the previous inquest was fraudu-
lent. Here are the words of the twelve jurymen—who
being all sworn, said in their verdict that the inquest
taken formerly about the said lands of Hopkelchoc
by Sir Gilbert Fraser, Sheriff of Peebles, was faith-
fully and reasonably made, and by reasonable per-
sons, and not suspected in any way in that matter ;
and that they all swore faithfully, but they certified
that two of the jury said that a person open to sus-
picion—una persona suspecta, was upon that first in-
quest, namely, one of the tenants of the party.

The next writ is by Alexander 111., addressed to
Alexander de Montfort, Sheriff of Elgin, command-
ing him to make diligent and faithful inquest, by
good, true, and free men of the country, that is of

1 Acts of Parliament, A.p. 1259, i. p. 88.
P
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his rural sheriffdom, and by the best and most faith-
ful of the burgesses of Elgin, concerning a right
which Robert Spink, the crossbowman—Spine, balis-
tarius—claims to have, by reason of Margaret, his
wife, to the King’s garden of Elgin, and to the lands
belonging to the same garden. It is dated 13th
August, the thirteenth year of the King’s reign,
that is 1261.

The inquest takes place on Saturday next before
the decollation of St. John the Baptist—the decolla-
tion, you know, is the 29th August—in the year
1261, in the full court of the Sheriff, Alexander de
Montfort. The jury consists of twelve men, half
barons, half burgesses, but intermixed apparently
without design of giving precedence to the barons.
Two of the jury are thanes, and I observe that they
are placed first, before the Provost of Elgin. The
assize find that the ancestors of the said Margaret,
during all their lives, possessed the said garden and
land in peace, and died vest and seized, as of fee
and heritage—ut de feodo et hereditate—and their
service therefor was to find cabbages and garlic—
olera et allia, for the King’s kitchen, when the King
stayed in the castle of Elgin; and if it happened
that the King brought any falcon or goss-hawk
there, the ancestors of the said Margaret were to
receive one penny a day for the food of the goss-
hawk, and twopence for the food of each gerfalcon,
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them from carrying them away; and that he took
one horse with heather, and still detains the price
of the horse, which is four shillings, and the price of
the heather, which is one penny, as his escheat, say-
ing that it is his escheat, because they had pulled the
said heather in his common. And the said burgesses
took the price of the said horse and heather to borch
and pledge—ad vadium et ad plegium, that they could
not have them, because he said it was his escheat.
Further, the jury said that the same Robert Cruik
had built his hall where the men of our lord the
King used to common, and also ploughed upon the
common of Peebles. As Clerk of Court, I should
have no difficulty in writing out the verdict ¢for
the pursuers.” ' '

Another interesting document of the same kind,
is the brief and retour of the inquest concerning the
succession of Dugald of Lennox, which carries back
to the reign of Alexander 111, a very simple and
accurate form of jury trial.!

Even from the Justiciar, as well as from all
inferior courts, lay an appeal or falsing of dome to
the Supreme Court or King’s Council, which
gradually grew, you know, into a yet greater juris-
diction, as the Court of Parliament. It has been
asserted by a high authority that Parliament, as a
court of justice, had only an appellate, and no

1 Chartulary of Paisley, p. 191.
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original jurisdiction. In later times, when we have
a full record of the proceedings of Parliament, the
judicial work was performed entirely by a com-
mittee elected for the purpose—elect! ad causas et
querclas—auditores causarum et querelarum,) and a
considerable body of the causes tried in that com-
mittee during the reigns of James 111. and James
IV., is preserved and published in the same shape
with the Acts of the Parliaments of Scotland. It
happened with us as in England, that although
Parliament was looked to as the great judicial
body of the kingdom, yet a Court of high authority
continued to sit and act under the name of the
King’s Council, and for a considerable time appeals
were heard and lawsuits determined by both these
Courts—the judicial Committee of Parliament and
the King’s Council sitting at the same time—ap-
parently often in the same chamber, and with the
same clerks and officers of court. The actual
judges were no doubt often the same, and I have
seen traces of processes taken from the King’s
Council to the Parliament.

A separate volume is printed of the proceed-
ings of the Council and their judgments in civil
cases during the reigns of James m. and 1v.,?
under the title of Acta Dominorum Concilii domini
regis.

1 A.D. 1460-04, 3 A.D. 1478-1495.
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These concurrent jurisdictions and the want of
trained lawyers in either Court, with the uncertain
times of the sittings of both, led to the establish-
ment of the Court of Session in 1532, which, be-
ginning with great unpopularity, and deserving
the condemnation that it met with at the time, has
lived down that censure, and has become the worthy
rival of the learned judicatures of England in their
purest time.

It is well known, says Daines Barrington,' that
there is no legal argument which has such force in
our courts of law as those which are drawn from
the words of ancient writs, and that the Registrum
brevium is therefore looked upon to be the very
foundation of the common-law ; and he quotes for
his authority Sir Edward Coke, who supposes that
the Register of Writs is the most ancient book in
the English law.

Even without that, we cannot but look with in-
terest upon these writs, which show us the earliest
subjects of controversy, and the original manner
of obtaining redress in the King’s Courts. Seen by
the light of these original brieves, with their verdicts
attached to them, we can better appreciate the value
of those collections found in our old Ms. law books,
headed ¢ Brevia,” written as styles for use—styles,
that is, for the royal precepts to form the foun-

1 Barrington, p. 126.
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dation of civil suits,-and bring them into court.
Our collections of styles of Brevia have not been
printed. Mr. Dickson has been good enough to
make fine copies for me of the two most im-
portant ancient collections from the Ayr and the
Bute Mss. ‘ '

You will not expect me, in a lecture like the
present, to give you a detailed account of these
writs, the foundation of all civil process of old;
but let me try to convey to you some idea of the
subjects about which men went to law in the old
time; and then see with what precision and in
what nice terms the various proceedings are set
forth.

I pass by the common actions for compelling
payment of debts, for compelling implement of
contracts—the brieves of mortancestry, of novel
diseisin, of recognition, of perambulation, brieves
of partition, of ward ; and I come to one that was
in constant demand, the brief de nativis et fugitivis,
and you have the whole law to be drawn from the
words of this brief. It runs in the name of the
King, addressed to justiciars, sheriffs, provosts, and
their bailies, commanding them that wherever the
bailies ar attorneys of I. de B., the bearer of the
present writ, shall find his native and fugitive men
—nativos et fugitivos homines—outwith the king’s
lordship, burghs and wards, who ought to be his,
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of law and reason—qui sut esse debent de jure et ratione
—of his lands, or of the land of R., that they shall
have the said natives for inhabiting the said lands,
and no one is to withhold them upon the King’s full
forfeiture. Observe, first, that the natives were to
be nativi sut, or nativi de terra sua, as the English
lawyers have it, neyfs in gross, or neyfs regardant,
slaves to their master, or serfs bound to the soil.
Secondly, the King’s writ does not infringe the
protection given by his own domains, his own royal
burghs, or wardlands within which no man might
seize fugitives on a general warrant.

The next brief is not a commencement of law
pleadings ; it is rather a stop to all such. It is a
style of a royal writ, however, in common use.
The King in the simplest terms declares that he has
made R., who was his slave and native man—servus
et nativus homo noster—a free man, a  Frank,” as
the emancipated villein in England loved to call
himself.

In the time of these venerable styles church-
men still looked to the State and to the King’s
courts for recovering their rights, and even for
enforcing the jurisdiction of the Church. In one
of them the King commands his justiciars, sheriffs,
and other officers to compel payment to church-
men of the rents, duties, etc.—de redditibus canis,
ete.
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In another the King commands his officers to
imprison those in their bailiaries and burghs who
have been for forty days or more under the
greater excommunication by sentence of the bishop
or official, despising the keys of Holy Mother
Church, and to compel them to satisfy God and the
Church. Another brief of the King commanded
his civil officers to seize and to deliver over to
their ecclesiastical superiors apostatizing members
of religious fraternities.

But while thus stretching out the civil arm to
enforce the jurisdiction of the Church, our sove-
reigns drew the line and boundary of that juris-
diction. One brief, addressed to archdeacon or
dean, prohibits them from entertaining in their
courts a plea respecting a lay fee held of the King
in capite, seeing that that belongs to the King’s
Court ; and a similar writ is directed to an abbot.
The next writ is addressed to a bishop or his
commissary ; and the King writes thus: ¢ A. has
complained to us that B. prosecutes him in the Con-
sistorial Court before you, concerning a lay tene-
ment—super laico tenemento—for which he does
forinsec service—the cognition of which ought to
pertain to’ our royal Court—wherefore we com-
mand, etc. Next, in a similar cause, a writ is
addressed to the lieges to compel the contu-
macious prosecutor in the court of Christianity
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to desist from his prosecution by distraining of
goods, etc.

We find all the initiatives of giving and taking
and recovering seisin, of fixing the amount of
dowry, terce and tutory, and we have others not
now so well known. The King addresses his writ
to the relatives and friends of B., commanding
them to relieve him in the poverty into which he
has fallen, and to free him from the fine which he
incurred for the death of a certain person imputed
to him ; “each of you according to that belongs to
you— quantum ad eadem pertinet, as was the custom
in the time of King David.”

Again the King commands his sheriff to make
inquiry whether A., the bearer of the present writ,
from the incomsiderate heat of anger, and not by
murthir nor forethoct felony, killed B., and whether
B. gave occasion to his death, and how far, and what
were the circumstances. That and most of the
brieves addressed to the sheriff were for making
inquisition per bonos et _fideles patrie non suspectos, and
the first duty of the sheriff was to proclaim the writ
in his court, and then to empannel an assize for
trying it, and for making answers to the points of
the brief. '

I shall now lay before you the steps of procedure,
which are minutely described in the brief of right
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—perhaps at one time the most common of all the
brieves. First, within burgh, the brief is presented
to the bailies in full court, which is opened in such
manner that a small piece of the seal shall stick at
the tag of the brief, so as to mark its authenticity.
When the brief is formally read, the bailies shall
order their serjeant and a witness to go to the dwell-
ing-house of the wrong-doer, and summon him to
appear before the bailies on a day named, and to
answer to the charge contained in the brieve. No
other excuse for the defender’s absence from Court
" on the day specified will be accepted, than that he
is bedridden, or engaged in the King’s service, or
going to a fair; and if absent from any other cause,
the pursuer will ask the Court to give judgment in
his favour. If the defender appears in Court on the
day specified, the pursuer’s counsel will challenge
him thus: Thou defender who stands there, the
pursuer who stands here says to thee, and I for
his part, that thou unjustly deforces one rood of
land [it is most minutely described], as the said
brief of the King more fully bears.

The defender shall answer: My Lord Bailie,
the defender who stands here denies every word
of the charge, and all the right of the said pursuer
in the said subjects. The defender shall then ask
sight of the brief, to be advised in the premises,
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and on receiving it, he shall leave the Court and
seek counsel. When he appears again in Court,
he should as before deny the right of the pursuer,
state his exceptions either to the brief or to the
right of the pursuer, or he may demand to see the
ground in dispute, or he may put off till a day and
term to call his warrant.

One brief in re mercatoria is remarkable, and it
would be very important, historically, if we could
fix more precisely its date. The King, addressing
the great customers of a burgh, commands that any
merchant arriving at their ports who can prove
by letters of cocquet that they have paid the due
custom in England, shall not be obliged to pay a
second custom, and #kat so long as Scotch merchants
have similar privilege in English ports.

Take next two brieves in rural matters. By the
first, which is entitled against ¢ scabbed sheep,” the
King directs the sheriff to inquire as to the existence
of the disease called “ pilsoucht’ among sheep, and
to slay forthwith those infected—to stamp out the
pestilence, as we should say, and to allow none to
be moved beyond their own pasture without special
liconse. Another writ is a style of a royal precept
for spcedy justice against unfair fishing of salmon.
It is general and summary enough. The King sets
forth the destruction of fish by cruives through-
out the kingdom, and commands the sheriff to
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brieves cognisable of the King’s chapel, notwith-
standing that the lands of the lay party were held
of the Crown, and the sheriffs are ordered to
cause the Bishop to desist and cease from such
ecclesiastical procedure, and from any attempt to
perambulate the lands except by brieves of per-
ambulation of the King’s chapel, under all the
highest pains and charge that may follow.

Nevertheless the Bishop, at his own hand, and
in contraire to the command of the King’s letters,
persisted in acting in his own Court ; whereupon the
King sends more peremptory order to the Bishop
himself to cease from all troubling of the Roses, and
from impediment making to them in brooking of
their old heritage of Kilravock.

Consider the amount of business arising from
the proper jurisdiction of the ecclesiastical Court.
The Bishop’s official was the only judge in matters
of status—legitimacy, bastardy, divorce. He was
kind enough to take charge of the affairs of widows,
orphans, and all persone miserabiles—all questions of
slander, all disputes between churchmen, the whole
management of Notaries Public, questions arising
upon covenant where the covenant was sanctioned
by an oath (and what covenant of old wanted that
sanction ?), the large class of business connected
wills, testaments, probates, executry—in a word, of
all moveable succession, and perhaps of succession






240 CIVIL AND CHURCH COURTS.

fermline. He was not a churchman, or at least not
in orders ; but when you have listened to my fable,
you will not doubt that he had had some experience
in the Consistorial Court.

My fable is called «“The Tale of the Dog, the
Sheep, and the Wolf.” 1

1 See Appendix.
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RURAL OCCUPATION.

Tue earliest information we have of rural
matters is from the Registers of the great religious
houses ; for the monastery was the great cultivator
of lands as well as improver of the arts; and the
very oldest connected description of rural tenancy,
rents and culture, is from a rental of Kelso, of
1290. The date is worth noting, because it shows
us that the state of things described in the rental
must have been put in shape and methodized before
the end of that prosperous time, the reigns of the
Alexanders. The monks had immense territories,
which they still for the most part held in their own
hands, in dominico, and cultivated from their several
granges. Their lands were measured in plough-
gates, husband-lands, and oxgates, where the land
was arable, and by the number of sheep maintained,
where pasture. The oxgate, or what effeired to
the cultivation of one ox, « where pleuch and scythe
may gang,” was thirteen acres, in the Merse and
Teviotdale. The kusbandus or cultivator who kept

Q
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two oxen for the common plough and possessed two
oxgates, had of course twenty-six acres, and that
amount was called a Ausband-land. Four husbandi
—neighbours—I think generally joint tenants—
working their common plough, their whole posses-
sion was a ploughgate ; that is, the quantity of land
tilled by eight oxen, or 104 acres. These joint
tenants were bound to keep good neighbourhood,
and the rules were strictly enforced.

On their land in the valley the monks reared
oats, barley, and wheat, as their successors do.
They got hay from their pasture-lands by Zaining
(as we say) a portion of natural grass on marsh or
meadow. You will observe that made a late hay
harvest compared with our sown grass—for the
ballad of « Chevy Chase ”’ tells us the famous battle

“ Fell upon the Lammas tide
‘When marchmen win their hay.”

They had waggons for their harvest, and wains of
gsome sort for bringing peats from the moss and
~ over-sea commodities from Berwick, which implies
that there were roads passable for such carriages ;
but indeed we have evidence of the existence of
such roads in that country a good deal earlier, as
early as the time of William the Lion; and it is
worth noting the mention of king’s high roads in
the time of the Alexanders, through all Scotland,
from Berwick to Inverness, although it may be
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doubted whether these were in all cases roads for
wheel-carriages, or not rather in many cases only
for horses, whether for saddle or pack-horses. At
the date of the rental the monks had large flocks of
sheep, as much as a thousand ewes upon one farm ;
and there are careful provisions for shifting their
pasture ground in summer and winter, Wool was
the great produce of their estates, convertible into
money. It does not seem that they sold either
corn, sheep and cattle, or the remaining produce,
the fish of their river.

These particulars are gathered of a state of
occupancy previously. But to come to the period
of the ¢ Rotulus reddituum ! itself, we find the
“ grange,” or farm-stead of the abbey, the chief house
in each barony or estate. In it were gathered the
cattle, implements, stores needed for the cultivation
of their domain lands or mains, the nativi, serfs
or carles who cultivated it, and their women and
families. Some monk of the abbey occasionally
looked after the grange, but the proper steward was
a lay brother, or conversus, who dwelt there, and
rendered his accounts to the cellarer of the monas-
tery.

Of the inhabitants of the grange the lowest in
the scale was the nativus, neyf or villein of the
English law, who was transferred like the land which

1 A.D. 1200,
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he laboured, and might be caught and brought back
if he attempted to escape, like a runaway ox or
sheep. Outside the grange, but near it, dwelt the
cottars, cotfarii, a class a good deal above that which
we call coltars, for each occupant had from one to
nine acres of land along with his cottage, for which
they paid rent, although perhaps that word was un-
known; but they paid, nevertheless, some money
and services in seed-time and harvest. Beyond
the mains and the hamlet, or cottar town, lived
each in his separate farm-stead—the Ausbandi, or
husbandmen, holding each a definite quantity of
land called a ‘usband-land, and, as I have already
said, four of these united their oxen to work the
common plough of the ploughgate. As a fair speci-
men of the footing on which the husbandmen held
their land, I will tell you the rent and services due
on the barony of Bolden.

The monks had there twenty-eight husband-lands,
that is, seven ploughgates, each paying 6s. 8d., or
half a mark of money rent: four days’ reaping in
harvest—the husband with his wife and all their
family ; one day carrying peats : the service of a
man and horse to and from Berwick once a year.
A horse-load was three bolls of corn, or two bolls of
salt, or one and a half bolls of coals, or somewhat
less in winter when the ways were bad. The husband-
man wds further bound to plough an acre and a
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half, and to give a day’s harrowing with one horse ;
to find a man at sheep-washing and one for sheep-
shearing; to serve with a waggon one day for
carrying home the harvest. All were bound, as
primary duty, to carry the abbot’s wool to the
abbey, and to find carriages across the moor to
Lesmahago. The service, and I daresay the rent
also, were heavy enough; but then, as in England
still, the Church was a fair and merciful land-
lord. It is worthy of remark that no farm service
is imposed on women except harvest work, and
also that all services at the period of the rental
were in process of being commuted for money-rent
—a remarkable step of progress. The writer of
the Rental speaks of the vestiges of an ancient
practice which he calls stuft, plainly equivalent to
our ancient practice of steel-bow.!

The rental which I have been using was the title
by which the abbey levied its rents, and by which
its husbandmen or tenants held their lands. They
were the kindly tenants of the Church lords, and
had many privileges, as well as a certain fixity of
tenure,

1 A custom described by Lord
Stair as “goods set with lands
upon these terms, that the like
number of goods shall be restored
at the issue of the tack.” I
think the practice can be traced

back to Anglo-Saxon times, and
even its name is not peculiar to
Scotland, but is found in the
etsern vieh of Germany, and the
beste de fer—bestia ferri — in
French and old Latin,
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A tenant of a superior class held his land by
charter and seisin ; he held it in perpetuity, and
could not be ejected. His tenement was small, and
he gave services and a rent by no means elusory
—sometimes paying for half a plough eight shillings
of money-rent. Above these, again, the great
Church vassals held a place only second to the
barons and freeholders of the Crown. Their tenure
was in a manner baronial, though holding of the
abbey. They held their lands free of all predial
service, and had the abbot’s license to hold courts of
bloodwit and byrthensak—assaunlt with bloodshed, and
theft which the thief could carry off ou his shoulder,
and petty causes. They had ¢ merchet” for the
marriage of their vassals’ daughters, and paid to
the abbot merchet for the marriage of their own.
In the very earliest of the charters of the abbey,
long before the Rental that I have been quoting to
you, we find grants concerning mills, minute regu-
lations for order and precedency at the mill, and a
strict thirlage established. At the period of the
Rental the mill of Bolden, with its thirlage, was
rented at eight merks yearly. Four brewing-houses
were let for ten shillings each, and were bound to
supply ale to the abbey at the rate of a gallon and a
half for a penny. Each fire-house of the barony paid
a hen at Christmas, which was worth a halfpenny.
Although a money rent is more apt to mislead
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us than payments in produce and services, yet it is
worth noting that the lands of Abbots-Selkirk, a
plough and a half of land, had given ten merks of
silver rent.

Alexander 11. granted to the monks the land
held by Richard, son of Edwin, on both banks of
the Ettrick, for the maintenance of the bridge,
which may have been of timber ;* and such a grant
serves to mark the civilisation and progress of the
period. There are other bridges noticed over
smaller streams, some of them in the middle of the
thirteenth century, stated to be of stone, and all of
them calculated for the passage of heavy waggons
and carts.

An inquisition held at Bolden in 1327, for de-
termining the boundaries of the ploughgate of land
in Priestfield, found that it was part of the territory
of Bolden, and was given to be held by four hus-
bandmen, and that it was wont to find one man at
arms, who ought to be the captain of thirty bowmen
—architenentium—found from the barony of Bolden,
for the king’s army.” As with Priestfield and its
barony of Bolden, the other tenants and vassals
of the abbey were no doubt bound to relieve the
monks of the military and other public services.

The wealthy abbey and its monks, themselves
employed in agriculture, and enlightened land-

1 Kelso, No. 395. 3 Kelso, No. 471.
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holders, have probably left us the best specimen of
the tenures, rents, services, and general condition
of the agricultural classes of the best period of our
national prosperity—for Scotland had never been '
so prosperous as under William the Lion and the
two Alexanders; but we find marks of some
methodical arrangement of estates and rules of cul-
tivation soon after the date of the Kelso Rental.
The earliest lease of lands approaching to what
we call an agricultural lease that I know, is a con-
tract between the Abbot of Scone and the Hays of
Leys—neighbouring lairds, mnot properly of the
class of cultivators or agricultural tenants. The
lease is more remarkable as containing perhaps our
oldest specimen of Scofs in interlined glossings or
translations of its terms ; but it is also of some im-
portance for our present purpose. The date is
1312—two years, you see, before Bannockburn.
The abbot sets the lands of Balgarvie with all their
pertinents, and by the same boundaries by which
husbandmen—+#usbandi—used to hold them in_ferme.
The lease is for thirty years, the rent at first two
marks, rising a mark per annum for six years, six
marks from the sixth to the twelfth year, eight
marks from the twelfth to the twentieth year, and
ten marks from the twentieth to the thirtieth year.
The Hays themselves are to give suit—facere sectam
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—in the three head Courts of the abbot yearly ;
and their Ausbandi, the real cultivators of the soil,
to give suit at all the abbot’s Courts in the barony
of Scone. The Hays are bound to the mill of the
abbot, and to pay the twenty-fourth measure for
multure, besides knaveship. The husbandmen and
their cottars are to pay the sixteenth measure of
all kinds of corn for multure like the other hus-
bandmen and natives—husbandi et nativi—of the
abbey, and to take their share in the making and
upholding of the mill. The Hays are to do the
king’s military service, and to bear all the other
burdens of the land during their term. They and
their men dwelling on the land are to have fuel
from the common for their own use only, and which
they may neither give away nor sell. Small quarrels
emerging between the Hays and their men are to
be decided among themselves ; but greater disputes,
such as belong to the lord, are to be reserved for
the abbot’s Court. The covenant concludes with
two remarkable provisions :—(1.) That if it should
happen that the King revoke his gift of the land
from the abbey, the Hays and their husbandmen
shall quit without payment of their rent of the
year of their quitting; (2.) The Hays are to make
suitable buildings for themselves and their husband-
men, which are to be so left at the end of their
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term. There is here no prohibition of sub-letting,
as we find in similar covenants, which prohibit }
sub-tenancy—eaxceptis cottariis.

The next Rental I have noted is that of the
Bishopric of Aberdeen, dated 1511—perhaps the
most intelligible and consistent of these old rentals,
but I have no time to describe it. A large part of
the Bishopric’s revenue seems to have been derived
from the parish of Clatt, situated in the western
extremity of the Garioch. The conditions on which.
Robert Blak held the haugh of Bolgie are very
instructive, and might furnish a lesson to many a
landlord in our own time. He pays only twenty
shillings for a ploughgate of land, and it is declared
that he obtains it at such a low rate because the
lands have but lately been reduced to culture. He
is bound, however, to build three outsets, which
must be inhabited by himself or his depend-
ants within a time specified, and, failing in that
condition, he loses his tenure. The lands of Clatt
were divided into ten tenements, each consisting
of little less than three ploughgates of land. The
number of tenants was about forty, so that each
tenant held on an average about five oxgates of
land. Most farms were held by several tenants in
joint tenancy. The average rent of a ploughgate
may be thus stated :—£3, Ts. 9d. in silver maill,
the grassum generally one year’s rent; 1s. 8d. for
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bondage (pro bondagio, meaning commuted services),
one firlot of oats, one firlot of malt, one firlot of
meal, a quarter of a mart, one mutton, a quarter
of a kid, five capons, seven domestic fowls, four
muir fowls, along with a pig from the mill, and two
stones of cheese from one pastoral holding.

Fethirnyr, another division of the lands of this
Bishopric, shows the conditions under which sub-
letting was permitted on this great estate. A crofter
was bound to build one rood of the fold for every
‘cow which he had in the town of his master. The
tenants were answerable for the conduct of their
crofters in the grazing of their cows, and in other
things that belonged to good neighbourhood. There
were fourteen crofters or sub-tenants on this hold-
ing, besides the tenants proper. The average rent
payable by each crofter is 9s. 9d. in silver maill,
one firlot of barley, ten fowls. No grassum ap-
pears to have been exacted from these small holders,
and so we may safely infer that they were tenants
at will. A profitable source of revenue in this
barony were the mills, which paid a rent often as
high as £4 each.

As an example of the tastes of the clergy,
overlords, we find that the forest of Glenrinnes
was not let out like Keithbeg, of which it was a
part, but was reserved, along with its foggage, ¢ to
my lord ” —mno doubt for my lord’s rural enjoy-
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ment or sport, The tenants were bound to build
houses on their farms ; and in two cases they were
allowed to refain and apply part of the rent for
that object. A very common ‘service which was
performed by the tenants in the district of Birss
was the carriage of wood, indicating the abund-
ance of wood in that quarter. Good neighbour-
hood is stipulated on the part of the tenant, under
forfeiture of his right. This was rendered more
necessary by the system of common and joint hold-
ings—running, we may believe, often into “runrig,”
that fertile source of quarrels among cultivators of
the soil. The foggage of the Bishop’s forest of
Birss, that is, I suppose, both its pasture and game,
is let along with a good many farms adjoining to
a neighbouring gentleman, at a rent which was
probably below the value. We should judge so, if
from nothing else, from the circumstance of the
tack being set with the solemn consent of the
chapter ; but this might apply to other questionable
terms of the lease, which was granted for nineteen
years—apparently much longer than the country
practice, and which included sub-tenants and as-
signees.’ A curious item in these payments in kind
is the return made from the farm of Dulsak. Finlay
Reauch, the tenant, pays evidently at his entry a
grassum of 26s. 8d., and a rent in silver maill of

1 The tenant was a kinsman of the Bishop—Elphinston of Selmys,
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or billets for the fire. The tenant of the foggage of
the forest pays four bolls of nuts, small hazel nuts,
which are still produced in those glens, and are
much in request at all the village fairs.

The next definite description that I have met -
with of rural tenures is after no long interval
There is preserved in Lord Forbes’s charter-room °
a rental of the old Forbes property made up in the
year 1532! The land here also is divided into
ploughs, each of eight oxen. The ploughgate of
land is sometimes let to four tenants, each of whom
contributed the work of his pair of oxen to the
common plough. These joint tenants were bound
to keep good neighbourhood, that is, to perform their
respective shares of the farm labour at the sight of
umpires called ¢ birleymen,” chosen by themselves.

Let me say something of this rural officer chosen
by the people. I think he is not yet extinct in
some Northern districts—not forgotten anywhere
in Scotland. The birleymen were the arbiters—
the referees in rural differences-—between tenants
of the same estate. The settlement of the rights
of outgoing and incoming tenants, of the value of
meliorations, and all such matters, was in their
hands for the most part; and in the old time, to
dispute the award of the birleyman left a stain on
a man’s character. The rent is sometimes in money,

1 Farbes Rental, 1532,
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appearance of a servile class. The nativi had before

this time, all through Scotland, been enfranchised

or absorbed into the free population. Like other

ancient possessions, they were still found in the
lord’s charters, but the last process which I have

met with for claiming a neyf, was in the Court of
the Sheriff of Banffshire in 1364, when Alexander,
Bishop of Moray, having sued out a brief from the

King’s chapel, obtained the verdict of an assize,

finding that Robert, Nevyn, and Donald were the

natives and liege men of the said Lord Bishop and

the Church of Moray, and his property.!

After another considerable interval, we have a
very minute account of the management, tenures,
and rents and customs of the great estates of the
noble family of Gordon in the northern counties.?
Beginning at the Enzie on the Banff coast, the Gor-
don territory at that time, went in a broad stripe
through Strathbolgy, Strathspey, Badenoch, and
Lochaber to the west sea. This rental shows us the
agricultural holdings—very often about two plough-
gates each—set to eight tenants in joint occupancy,
each holding two oxgangs, and contributing two
oxen to the common plough.

The payments, like the labour, were in common.

1 Registrum Moraviense, p. 161.  villains in one Natsvo Habendo.
In England the lord could not 2 Gordon Rental, A.p. 1600,
prosecute for more than two  Spalding Club. - » ';'
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meal, 4 wedders, 2 dozen chickens, a reek hen for
every fire-house, and a leit of peats.

Take another farm. Kirktown of Cabrach,
measuring one plough of land, was set for a money-
rent of 40 pounds maill and 2 stone of butter; no
Jerme is payable from this tenancy, and the Cabrach
is still better adapted for dairy than corn culti-
vation.

Now to notice a much wilder country. Imn
Lochaber the tenmancy is measured in marklands.
Mamoir in Lochaber measures 40 marklands, and
every markland pays to my lord ¢ tua markis.” The
land is possessed by Allan Macolduy. I suppose he
is the head of the clan Cameron—the Locheil of his
day. Gargavach consists of 40 marklands, but it
pays only 40 marks. Glenavis is a ten markland,
and pays only ten marks; but I think these rents
cannot be taken as the value of the holdings, but
probably as some remainder of an old compact
between the Gordons and Camerons.

In Badenoch we have again the measurement by
ploughs. Kingussie Beig was four ploughs, and
paid yearly £5, 6s. 8d. of money maill; and of
custom two marts, two wedders, eight poultry, each
tenant (the number not given) paying a kid or a
lamb, with ¢“areadge and careadge” and due
service.

I observe through all the lordship of Badenoch
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poultry, chickens, and eggs also form a consider-
able item in the revenue, more especially in the
lordship of Huntly. In the lordship of Enzie a
quantity of drew tallow was paid. This duty seems
to have been specially exigible from alehouses, one
of which appears to have been attached to every
farm in this lordship. '

But to enable you to judge more definitely of the
difference in rents between a Highland and a Low-
land country, I shall take as good specimens the
parishes of Kingussie and Bellie.

In the parish of Kingussie there are altogether
23 holdings, each generally held by several joint-
tenants. There are 73 ploughgates, 4 mills, with
their crofts, and the return is as follows :— '

Maills in money, . £110.
Multer, 73 bolls 2 firlots.
Ferme, 173 bolls.
Teynd, 8 bolls.
Marts, . 334

Mutton, 334 wedders.
Lambs or kids, 22,

Capons, 12.

Poultry, 146.

Butter, 1 stone.
Cheese, 2 stones.

You may take a rough

average of the rent of
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Muttons, . . 54%.
Lambs, . . 393
Swine, . . 4.
Capons, . . 259.

Geese, . . 44},
Poultry, . . 283
Chickens, . . 136.

Eggs, . . . 1044,
Tallow, . . 17 stones.
Custom linen, . 141 ells, 5 nails.
Salmon, . . 40 barrels.

You will keep in view that in this parish the
rent is not derived from land alone—by far the
largest item of silver maill being that derived from
the fishing, and that the mills, of which there are
six, with their respective crofts, and the alehouses,
ten in number, contribute a proportion of the cus-
tom exactions,

By taking, again, the average rent of a plough-
gate, including the rent paid for mills and alehouses,
the result may approximately be thus stated :—
£2, 8s. of silver maill; twenty bolls of ferme victual ;
one boll and a half of multer bear ; one-third of a
mart ; two wedders; one swine ; eight capons ; one
goose ; nine poultry fowls ; four chickens; thirty
eggs; half a stone of butter; three ells of custom
linen ; one barrel of salmon.
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which graze them now had not yet taken possession.
The first introduction of large flocks of sheep into
the Highlands was in the last quarter of last cen-
tury. Gough the antiquary, writing in 1780, says
that Mr. Loch’s plans for introducing sheep had
been ¢ attended with some success,” and that the
sheep promised to thrive very well in the High-
lands.

But at this time—1600—there was nothing but
the petty flock of sheep or herd of a few milk-cows
grazed close round the farm-house, and folded
nightly for fear of the wolf or more cunning depre-
dators.

You will observe in this rental, over a wide
district of the mnorth, and sufficiently low in the
scale of cultivation, we find no difference of degree
or rank except indeed what arises from the size of
the farm, and except where we run into the country
held in the old patriarchal manner by the chiefs of
clans. I have told you elsewhere of the injustice
wrought by turning these chiefs into feudal barons.
Here I think they seem to have consented to hold
their own possessions under the new lords for a
rent. The lordship of Lochaber, as I have already
told you, is thus rentalled: every markland pays
to my lord two merks, and the forty markland of

Maormor is noted as possessed by Allan Cameron,
Macconel dhui, '
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the condition of the agricultural people and their
tenures. It gives additional interest to the cor-
respondence between Mr. Campbell and the com-
missioners on the annexed estates that Lord Kames,
himself no mean agriculturist, took an active part in
it. I have not time for the details of that cor-
respondence, but the factor’s report gives us definite
information of the following classes of inhabitants.
After the tenants holding by lease, and the common
class of sub-tenants, he enumerates :—

1. A Bowman, whom he calls a hired servant of
the tacksman. But we know better from other
parts of the country that the bowman was, or I may
say still is, a person who farms for a season the
tenant’s milk-cows, and the pasture to maintain
them.

2. The Perth factor next mentions Steel-bowman,
a class of tenants who received stock and cattle
along with their farm. The practice is still well
known in other districts, and I do not think it
necessary to dwell upon it. The system of steel-
bow could only come into use when the agricultural
tenant, as a rule, had no capital.

3. A Pendicler, according to the factor, is one
who has a certain small quantity of grass and corn
land. The tenure is sometimes from the proprietor,
sometimes from the tenant, and accordingly he pays
his rent to Ais landlord.
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The other payments in name of rent were:—
39 wedders; 87 pecks of corn; 46 thraves of
straw ;' 12 stones of cheese; 6 stones of butter; 12
veals; 80 long carriages; 288 loads of peats; 9
days of casting and leading peats. All which
customs and carriages are stated by the factor to
be convertible into money at £26, 7s. He values
the wedder at 3s. 4d.; the veal at 3s. 4d.; a thrave
of straw at 1s. 10d. ; a load of peats at three half-
pennies, each long carriage at 1s. 10d.; each hen
and cock at 33d.

From the factor’s report we gather that most of
the inhabitants had a right of common pasture, and
that there were constant quarrels about the number
kept by each, which the baron-bailie referred to the
adjudication of the birleymen of the district—you
see how far the Saxon institution had penetrated
into the Highlands—who fixed the number of cattle
and sheep in proportion to the soumes (soum—a
cow’s grass, or equivalent): thus, a cow is ome
soume ; a horse or mare is two soumes ; six (big)
sheep counting one soume; a three-year-old cow
at May-day to be regarded as a big cow at the
Martinmas following; a three-year-old horse or
filly at May-day to enter to be one soume, and if
kept after the Michaelmas following to be two
soumes. Every two-year-old wedder to be looked

1 Thrave = 24 sheaves.
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sustenance elsewhere. They could not dig—to beg
they were ashamed. There was a third alternative,
they left their glens and /ifted.

We find in these rentals indications of the
Old Extent and its relation to the actual rent and
value of the land. A plough of land consisted of
8 oxgates or 104 acres. This we found to be the
measure in the Merse and Teviotdale, and it applies
very well to the shires of Aberdeen, Banff, and
Moray.

Now a ploughgate of land is found to have been
rentalled in the old extent (which is nothing else
but a rental of the times of the Alexanders) at
three marks or forty shillings, and in this I think
we have the foundation of the old county qualifi-
cation throughout Scotland. A proprietor of a
ploughgate held of the Crown had a vote for a mem-
ber of Parliament, and that is expressed in parlia-
mentary language to be a forty-shilling land of old
extent.

Observe the forty-shilling land is the same as a
three markland; but knowing that a forty-shilling
or three markland is a ploughgate averaging 104
acres, we find that a markland ought to be onm
an average 34% acres.

The money measure of land established by the
old extent of the Alexanders over all Scotland, or
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could submit an etymology for the word satisfactory
to you or to myself. But it has happened here as in
other cases, my Gaelic oracles give no certain sound
in the matter. My friend the Rev. Dr. Reeves
has spared no trouble, and has brought into the
field two great Celtic scholars, Mr. Stokes and Mr.
Hennessy. I myself naturally lean much on Mr.
Skene, but whether the word ¢davach’ has reference
to some certain number of oxen for pasturing the
land or for tilling it, or finally to be paid as rent
for it—or whether it means a vat or certain liquid
measure by which the produce of the field or the
lord’s proportion of the produce is to be measured
—1I am not yet in a position to assert with any con-
fidence. So situated, I beg to leave here the
etymology, and to give you in a few words instances
that seem to me to settle the meaning and extent
of the word ¢ davach.’

On the 4th October 1381, in a court of Adam
Bishop of Aberdeen, held at the Chapel Mount of
St. Thomas the Martyr, beside the canonry of Aber-
deen, for the production of charters of tenants
claiming to hold from the Lord Bishop and the
church of Aberdeenl—one of the tenants, Bernard
de Cargill, undertook to produce his charter show-
ing how he held the lands of Cloveth from the
Bishop and the church of Aberdeen.

1 Aberd. Reg., vol. i. p. 135.
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We have now little of the old interest in Old
Extent, but it may be well to remember that a cen-
tury ago, and down to the year 1832, territorial
taxation was the basis of our elective franchise, and
that claims and objections to that qualification called
forth the greatest exertions in our courts, and also
helped to raise among us a race of men of business
thoroughly learned in election law, and in feudalism
and all the legal antiquities which enter into it.

In seeking for evidence of an ancient taxation of
Scotland, Mr. Thomson thought that the earliest
marks of it were to be found in the terms carrucata
terree, bovata terree, which are met with in writs of the
twelfth century (Mr. Thomson says, the eleventh
century), but I am unable to follow my master in
that supposition. These measures—ploughland, ox-
gate, seem to me to be the natural divisions which
would be adopted as soon as agriculture was intro-
duced or any transactions took place regarding
occupation of land. I cannot connect them—the
ploughgate, the oxgate of land—by any necessary
link—with taxation.

It may be somewhat different with the money
designations librata, marcata, denariata terre—these
seem to explain at any rate a fixing of money value
and perhaps of money payments, to definite portions
of lands, but were these payments of the nature of
a tax, or were they of a methodized rental? We
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Jarls and Kings, who swarmed down our west coast
in the eleventh and twelfth centuries, and who were
absolute masters of the Western Isles—choosing Isla,
the most fertile, for their dwelling-place—while
cousins or brothers of theirs, or at any rate men of
the same lineage and customs, grasped the northern
islands of Orkney and Shetland—those Norse chiefs
were indeed the territorial lords of those wild and
wide possessions, and as such had aninterest, if they
had intelligence and knowledge of affairs enough, to
lead them to establish fixed rentals of their lands.
But then those great landlords were .also independ-
ent princes, hardly acknowledging any sovereignty
in their own Norse Kings, and certainly none in the
King who ruled Lothian, Fife, and Forfar, and
claimed some shadowy authority over the mountains
and islands of the west.

Now while these lords necessarily levied rents on
which to live, they required also payments in respect
of their position as princes. Every warlike expedi-
tion, every piratical cruise—and both enterprises
came as often as summer came—required a fleet of
galleys or birlins to be manned and provisioned,
and some valuation or arithmetical arrangements
for apportioning these burdens with some degree of
fairness. In this way, the rental of the territorial
lord might serve the purpose of a stent-roll for poli-
tical assessment, and indeed it could hardly fail, that
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The earliest of those island rentals preserved, is
one of 26th August 1507, which is among the Rolls
of the Great Chamberlain of Scotland.' The differ-
ent subjects are merely mentioned by name (distin-
guished, however, by the islands in which they lie),
and the valuation is expressed in marks, or pounds,
shillings, and pence. In one part of this great rental
which I analysed more particularly, I was struck
with the very great number of farms or possessions
set down as of thirty-three shillings and four pence
value, while some are entered at 16s. 8d. and others
at 8s. 4d. Iat one time thought that these multiples
which do not correspond either with our pound or
with our mark coinage, pointed to some money
standard of the North, which might yet be found by
the diligent student. But I have learned better
from an Islay friend, who has the advantage of
studying these curiosities of tenure on his own
ground. He pointed out to me that the merk and
its aliquot parts were the real foundations of all
that money measurement, and in this manner :—
There are still some tenements designated ten
merklands, and there probably were many of old.
These, divided into two, gave five merklands—again
divided, gave two and a half merklands. But two
and a half merks are the 33s. 4d., de quo queritur—
the commonest designation in the great rental.

1 Roll 339.
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rentals preserved; and even published, of the north-
ern islands of Orkney and Shetland, most careful
- and minute, and going as far back as 1497. Many
of them show the valuation in actual progress and
the fixing of rents going om, with generally from
four to five years’ tenure. But it is extremely diffi-
cult to get at the principles of taxation. It seems
plain that the same collector levied pro rege and pro
episcopo. There are no agricultural measures of
ploughgate and oxgate, nor of soums’ grazing. The
measures are merkland, pennyland, farthingland, and
urisland. ‘The ure or ore, you remember, is a coin
not unknown in our own old laws ; but who can
explain the different payments of stenf, and scat, and
mail, and cost, and flesh, and wattel, and forcops!
This last I have fancied to mean grassum. TFor-
tunately there are some zealous Orcadians working
on the antiquities of their country, and we must
look to them for the explanation of these various
payments as well as of the measures by ismar and
leispund,' and fathoms of peats, and spans and barrels
of butter. 1 only mention them now to show you
the family resemblance between the manner of
designating tenements by money valuations in the
two great districts where the Norsemen have left
traces of their administration—the Hebrides and
the Orkneys; and also to show you the early pro-

! These are manvers or implements of weighing rather than weights.
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the Maxwells and the troubles of the Borders. The
Acts! imposing the tax are conditional, confused,
and altogether a very discreditable piece of legis-
lation ; but one part is clear enough, that the tem-
poral lands of all Scotland were assessed at the
rate of Gs. 8d. on the poundland of Old Extent ;
and that Lords of Erection of the temporality of
the Church, though first liable, were to have relief
against their feuars and vassals, the real proprietors
of the lands of which #ey were superiors.

Now at that time, Adam Bothwell, a very well
known man (the Bishop of Orkney, who married
Mary to Bothwell in the hall of the abbey 15th
May 1567), was Commendator of Holyrood Abbey,
with an erection of its temporalities into a lordship.
When my lord Commendator was called on by the
tax-gatherer for the sum of tax effeiring to his
barony of Broughton—a very extensive barony in
this neighbourhood, including not only Broughton,
Warriston, Pilrig, on one side, but Liberton, St.
Leonards, Pittendreich, Saughton, and Saughton-
hall, and lands all the way to Linlithgow, on the other
—the soil as various as you can imagine—my lord
claimed relief from his feuars at the rate which he
himself was bound to pay, namely, a half merk for
every poundland of old extent. But the memory
of Old Extent was then vague and indistinct, and a

1 Acts of Parliament, vol. iii. pp. 192, 189.
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the peculiar phraseology of the judgment, it was
meant to settle from thenceforth that the forty shil-
ling land of old extent was to be held neither less
nor more than a ploughgate of land, or 104 acres.
Consequently one merkland should contain 34%
acres of arable land.

Another point or set of points connected with
old measures and valuations of lands on both sides
of Scotland was, I hope, cleared to your satisfac-
tion, and it rewards you for some laborious investi-
gation and attention to dry figures, if we have
really settled beyond reasonable doubt what is an
oxgait, a husbandland, a ploughgate, and—more
mysterious than these—what is the davach of the
north !

When I say these hitherto disputed measures are
now ascertained, I must not be held to the letter.
From the principle and very names of these mea-
sures—perhaps connected with the labour of owen,
perhaps with their pasture—the amount may vary in
lands more than commonly difficult to labour—or
more than commonly unproductive of food; but
these are exceptions which do not touch the general
rule.

Perhaps these are the most practically useful of
the matters which our little course of study has
enabled us to make clear; but a few years ago,
quite within my own memory, it would have been
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considered a still greater triumph—a greater rescu-
ing out of the obscurity of ages—to have fixed, as I
hope we have done, what was the real meaning and
intention of a 40s. land of old extent—the primitive
foundation of our electoral franchise.! I think we
have ascertained, with no great research, that a 40s.
land of Old Extent was neither more nor less than
a ploughgate of 104 acres.

But it was not for working out and settling
points like these—it was not even for satisfying a
rational curiosity about the antiquities of our country,
that I proposed this short course of lectures to men
of your profession and standing. I thought it a
worthy object of your study if I could guide you to
know the original shape and first meaning of our
laws and forms of process. I have endeavoured to
show you these in their very earliest state, to lay
bare the roots of our national institutions, and I
trust you have received some pleasure in the search.
It is one that might be carried on with still increas-
ing pleasure, and for those of you who think of
prosecuting it I have suggested a few books that
may facilitate your studies.

! It may be necessary toremind  who stand publicly infeft of a 40s.
some of my readers that the Act  land of old extent, holden of the

1681, cap. 21, provides that none  King or Prince, or in £400 of
shall vote at elections but those  valued rent.



LECTURE VIIL
BOOKS.

Ir you have observed, or if you look back on
our little course, you will see that hardly any of my
Lectures are founded on printed books. I do not
say that I have shut out from myself, or from your
knowledge, the speculation of greater masters. I
hope it is far otherwise; but those things which
were in print I held to be already your property,
at any rate vestri juris. Men living in a legal at-
mosphere, and domiciled in our noble Library, must
soon become aware of what scholars, in all ages,
have done for our science. But scholars and
authors in this country have, in my opinion, some-
what erred in neglecting the sources and very
foundations of our law and constitution. I thought
some light might be derived from sources which
they had overlooked, and you will judge whether
our study of charters—whether those brieves which
we disinterred, after their sleep of many ages—
have not given you some new and striking lights
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tion of land rights of which we are proud, mnot
without some cause. Gentlemen, these objects of
intelligent curiosity are now as open as can be
desired to the whole world. For purposes of study,
not only are fees abolished, but you have a staff of
learned record scholars ready to help your in-
telligent inquiries. I tell you there is more of
history, more of the history of the Scotch people,
their institutions, their laws and customs, to be
found in that room—that noble room where Mr.
Dickson spends his days in the footsteps of Thomas
Thomson, than in all libraries besides. And yet
how few of you have visited and studied in that
room! It is in this sense that I just now quoted
to you the lines of Lucretius—¢ Juvat integros
accedere fontes atque haurire, juvatque novos
decerpere flores.” But that you may follow out
those studies with greater profit and pleasure, I
will point out a few books to help and direct—
mostly the works of men who have travelled the
same road before you, and perhaps without your
advantages—books that may be like the grammars
and dictionaries of your new language.

A fitting commencement of your charter studies
will be the great work of James Anderson, the
*“ Diplomata et Numismata Scotiee.” I think you
are all aware of the purpose for which that great
collection was made — for proving and setting
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Laws of England is an indispensable book for any
man who sets himself to study the ancient laws of
Scotland.  Thorpe is now facile princeps of Anglo-
Saxon scholars, and his only defect as an editor is,
that he is somewhat grudging of expressing his own
opinions, especially when he has only a conjecture
to offer. His book, in two volumes octavo, with its
glossary, is a ready repertory of English legal
antiquities. Mr. Thorpe has also edited a volume
of Anglo-Saxon charters.

For helps in general, let me mention the most
wonderful book in our department of study—L’Art
de vérifier les Dates, the greatest work of the Bene-
dictines of St. Maur—a book supplying all helps for
chronology so fully as to amount almost to history.

A little book by Sir Harris Nicolas, which he
calls the Chronology of History, taken entirely
from the great French work, except as regards the
personal chronology of our own sovereigns, should
be on your table. At the end of my copy I have
filled in a few pages with the regnal years of our
Scotch kings.

I need hardly tell you of the mass of topo-
graphical and family history contained in the huge
volumes of George Chalmers. Disfigured as it is
with almost every fault in plan, manner, and execu-
tion, the work is yet the great repertory of all that
kind of learning for Scotland.
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were in a state which he thought fit to meet the
public eye. Some little volumes of his Ms. Notes,
now in the hands of Mr. Laing, will one day be
turned to account, and may supersede Keith’s Cata-
logue of the Scottish Bishops, which is chiefly drawn
from T. Innes’s ms. notes, still extant. Though
sadly imperfect, Keith is a necessary tool for the
charter student. So is, in a less degree, Craw-
ford’s Lives of the Great Officers of State.

Of mere chronicles we have the Chronicle of
Melrose, the Chronicle of Holyrood, Fordun’s
Scotichronicon, which Mr. Skene is now editing in
a worthy manner, specially distinguishing the work
of Fordun from that of his Continuators.

Barbour is something better than a chronicler,
but he has some of the merits of one. I tried an
experiment in editing his Bruce for the Spalding
Club, .in establishing a uniform spelling, such as I
thought the Archdeacon of Aberdeen himself would
have used if he had felt the propriety of spelling
uniformly.

Wyntoun’s Chronicle had been edited on a differ-
ent principle, but carefully and scholarly, by David
MacPherson. His index is curious and valuable.
He has also done something for old Scotch geo-
graphy in a little quarto volume with a map. It
might serve as a foundation for a good Scotch

geography.
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terested the most intelligent class of society -are
to be found in them. Any one of our poorest
chartularies would furnish texts for lectures for
several sessions in the lower Advocates’ Library.

I mentioned to you before some of the works of
Mr. Joseph Robertson. I think I told you of his
five or six volumes of County Collections for the
Spalding Club. The index to these is now printed,
and completes the great repertory for northern
county history. I am sure I have spoken to you
already of Mr. Robertson’s two great works, his edi-
tion of the Inventories of Queen Mary’s Jewels, and
his Statutes and Councils of the Scotch Church—
two works unmatched for fulness and richness of
learning and illustration.

I thought of giving you a list of the works of my
great master, Thomas Thomson ; but I find a full
and accurate account, furnished by Mr. Laing, at
the end of a memoir of his life,’ and I will not
repeat what I have there said. There are none of
his works which will not well repay your study.

For all that concerns heraldry, you will find
two volumes of Ancient Scottish Seals, by Mr.
Henry Laing, very useful.

Mr. David Laing, whom I quote so often, is, I
am sure, known to most of you as the learned Lib-
rarian. But he has filled some shelves with his own

1 Memoir of Thomas Thomson, p. 244.
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age Europe are those copied from our countryman’s
hasty, ill-considered work.

I have told you already of the great national
work, the Acts of the Parliaments of Scotland,
the foundation, of course, of all history and law of
the country ; but I wish to direct your attention to
some circumstances which make the first volume of
that collection more than a mere gathering of old
laws and Acts of Parliament. The apparatus placed
at the beginning of that volume contains a selection
of what we thought most curious and valuable of
ancient charters, of old forms of process, of vestiges
of prehistoric legislation—of great inventories of
the muniments and records of the kingdom before
they were lost or destroyed. That edition, which
is only now finished, embraces, at the end of Vol.
VI. Part IL, the documents of the Government of
Scotland during the time of Cromwell and the
Commonwealth. There will also be soon published
a General Index of the Acts of the Parliaments of
Scotland, full of our law and history from David L
to the Union, A.n. 1124 to 1707.

Amongst English books one of the most pleasing
to read, and, I believe, a book of great accuracy,
is the Honourable Daines Barrington’s Observa-
tions on the Statutes, a goodly quarto.

Thomas Blount’s Ancient Tenures and Jocular
Customs of Manors, you will find a very entertain-
ing and instructive book. '
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of Parliament, he published two volumes of Judi-
cial Proceedings—the oldest reports. of law cases
we have, for they are of the middle of the 15th
century. These are not so well known as they
should be. The Registrum Magni Sigilli is a careful
print of the Great Seal Register, from the reign of
Robert 1. to that of Robert m1. The Retours con-.
densed in three volumes, down to the year 1700,
are already very well known to the profession of
the Law, and extremely useful. It may not be so
well known that Mr. Lindsay has made some pro-
gress in continuing the series upon a still more
condensed plan. The Chamberlain Rolls, that is,
the Public Accounts of Scotland from 1326 to
1453, a mine of vast richness, has hardly been
worked at all by our historians. It is a poor
apology that it is difficult reading, and that the
difficulty does not disappear when the original MS.
rolls are turned into print.

A great series of the most authentic materials of
the law and history of England has been produced
in our own time with admirable care and correct-
ness under the direction of the Master of the Rolls,
To Sir Thomas Duffus Hardy and his assistants
in Chancery Lane it is owing that the historical
student of England can never again ‘be left to the
guidance of rash speculation or reckless mis-state-
ments. So much done for a neighbouring country
is not without its effect upon ours.



APPENDIX.

Tae fable to which I allude at page 240, and which I read to
my class in illustration of the forms of the old Consistorial Court,
is one of Henryson’s, which has had the good fortune to be com-
mented on by Lord Hailes, edited by Mr. D. Laing, and illus-
trated by Lord Neaves. Henryson calls it the Tale of the Dog,
the Sheep, and the Wolf.

A false Dog schemed to defraud a simple Sheep, who, he alleged,
owed him a loaf worth five shillings. The innocent Sheep was the
common victim. Pleading poverty, the pursuer prosecuted in the
Consistorial Court, where a fraudful Wolf was judge, that time, and
bore authority and jurisdiction, who sent out a summons in com-
mon style.

“I, Maister Wolf, partless of fraud and gyle,
Under the pains of high suspension,
Of great cursing and interdiction,
Sir Sheep I charge thee straitlie to compear
And answer to a Dog before me here.”

The Sheep appears, but without advocate, and answers, ¢ de-
clining ” the judge and all the members of the Court as his known
enemies, and with reason, for, said he,—You

“Sir Wolf—with tuskis ravenous—
Has glain full many kinismen of mine;
Therefore as judge suspect I you decline.”

And the corbie whom they had made apparitor, pykit had full
mony sheep’s eyn.
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“The fox was Clerk and notar in the cause,
The Gled—the Graep (hawk and vulture) at the bar could
stand
As Advocates expert into the laws
The Dogis plea together took on hand,
‘Who were confederate straitly in a band
Against the sheep to procure the sentence,
Though it was false—they had no conscience.

And shortly of this Court the members all,
Both Assessories, Clerk and Advocate,

To me and mine are enemies mortal,

And aye have been, as many shepherds wot.”

The Sheep’s exception is regularly submitted to arbiters—the
Bear and the Badger—who hold a long disputation, seeking de-
crees and glosses of the law, and revolving many volumes, the
Codex and Digests new and old :

‘ As trew judges, I beshrew them that lie.”

The arbiters, swearing full plain, the sentence gave, and pro-
cess fulminate against the Sheep, who had no appeal from that
sentence.

The Sheep, again brought before the Wolf, without advocate,
humbly takes his trial, and Tod Lourie (the Fox) writes the pro-
ceedings as clerk.

“ And thus the plea unto the end they speed,
This cursed Court corrupted all for meed,
Against good faith, law, and eke conscience,
For this false dog pronounced the sentence.”

The Sheep—dreading their execution, sold the wool from his
back, then bought the loaf, and to the Dog made payment, as it
commanded was—naked and bare then to the field could pass.

The moral likens the Sheep to poor commons that daily are
oppressed by tyrannous false men—

“In hope this present life shall ever last.”

“ The wolf is like a sheriff stout
Who buys a forfeit at the kingis hand,
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And has with him a cursed Assize about,
And dytes all the poor men up on land.”

The Raven is like a false crowner, who has a porteous of the
indictment, and, when he comes in Court, scrapes out John and
writes in Will or Wat, and takes bribes on both hands.

The “ Tod " and the Gled need no commentary. But for the
Sheep, the poet overheard his moan and repeats it. It is all
against the common sin of covetousness, which has exiled from
the world love, loyalty, and law.

“The poor is peeled, the lord may do no miss ;
Now is he blyth with usury most may win ;
Gentrice is slain, and piety is ago,

Alas, good Lord | why suffers thou it so !

Thou suffers this even for our great offence.

We poor people a8 now may do no more
But pray to Thee, since that we are oppressed,
Into this earth, grant us in heaven rest !”

Although the example of legal oppression is taken from the
Church Court (perhaps levelled at some notorious Archdeacon of
the time), the moralist gives no preference to the lay process—to
the ¢ Sheriff stout,” even with his Assize or jury. Henryson
had no reason for painting the Consistorial Court but that he was
best acquainted with consistorial process. He took no thought of
the feud that had raged so long in England between the Church
Courts and the common lawyers. The moralist aimed wider,—at
the oppression of the poor by the rich and powerful, at the baseness
and venality of lawyers; he cared not to distinguish—all lawyers
alike. Lawyers were not in good odour in his country then!
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AzBoT: head of the monastery, 170;
specially summoned to Parlia-
ment, 123 ; mitred, his privileges,
203.

Abbots-Selkirk ; rent in silver of,
247. : '

Abercromby, Francis, created Lord
Glassford for life, 146.

Aberdalgy, reddendo for, 67.

Aberdeen ; Bishop of : Robert mm.’s
grant to, 39; bishopric of ; founda-
tion charter, spurious, 87 ; rural
deaneries, 174; rental, 250-4 ; con-
federacy of free burghs from,

" northward, 114; charters of the
friars still in Ms,, 192 ; register of
the Collegiate Church of St. Nicho-
las in Ms.,, 192; University of,
register printed, 191.

Aberdeenshire, extent of a plough-
gate, 270; Robertson’s Antiguities,
293,

Aberlot, vicar of, his income, 196.

Absolute ; our Kings ruled at no
time absolutely, 98.

"Acts of Parliament, 294-5; The
General Index, 295.

Adomnan’s Life of St. Columba, Rev.
Dr. Reeves's, 292.

Advocate, King’s, 77.

"Advocates’ Library : Lectures read
in, 1; founded by Sir George
Mackenzie, 4; Mss. of John
Riddell presented to, 18.

‘¢ Aforethocht” felony : brief distin-
guishing it from chaudee melee, 234.

Agricultural measures of land; where

found, 271 ; balanced with money
measures, 281-4.

Agriculture : outline of the Lecture,
24-5; Act in favour of the labour-
ers of the ground, 125; best in-
formation from the Kelso rental,
247-8.

Aid (Aunilium), 111 ; lands held of
the Church free of, 218.

Alehouse; superseded the brewhouse,
48 ; originally the hostelry, ib. ;
reddendo for, ib.

Almonds, Bruce’s dish to the monks
of Melrose, 38.

Almoner, The, his office, 78.

Anandale, Bruce’s first charter, 33.

Anandale ; rural deanery, 176.

Ancient Laws of England, Thorpe’s
collection, 289, 290.

Ancient Tenures, Blount’s, 295,

Anderson, James, W.8.; his patriotic
works, 15 ; Diplomata et Numis-
mata Scocice, 288-9.

Anekol, witness in an ancient jury
trial, 218,

Anglo-Saxon charters; Scotch char-
ters founded on, 31; Kemblé's
collection, 289.

Angus, ruled by a Maormor, 97 ;
four bailliaries of, each ruled by
a Maor, 78. '

Angus, rural deanery of, 174,

Annexation, Statute of, 148.

Antiquaries, Legal ; small number,
2 ; list of, 2-18.

Antiquities, Legal, materials for the
study of, 6, 9.
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Antiquities of the Shires of Aberdeen
and Banff,Joseph Robertson’s, 293.

Annals of Scotland, Hailes’s, 291,

Apostates, brief against, 233.

Appeals ; Committee of Parliament
for, 119-122; made to the Supreme
Courts, 228, 229.

Appropriation, meaning of, 185.

Aquis, in, rights to waters in a
grant of barony, 44—Aqua mean-
ing running water, ib.

Aragon, Constitution of the Cortes
of, 106.

Arbroath, Abbey of; the Barons’
Letter to the Pope dated, 104;
a house of the Benedictines of
Tyrone, 165 ; account of the house,
166 ; disputes with its churches,
194-6; chartulary printed, 191;
vicar, his income, 196,

Archdeacon, 181-2.

Archdeaconries, 174-6.

Argyll, bishopric of, 176 ; bishops
sometimes called of Lismore, ib.;
deaneries of, 177.

Arrow, price of, 65-6; head of,
valued, ib.

Articles, Lords of ; their origin, 119-
122; election, 146.7; usurp the
power of Parliament, ib.

Athole, Earl of, earldom of Strath-
erne granted to him for life, 145.

Athole, deanery of, 174.

Auzilium, translated aid, 111,

Ayr ms. the most Scotch of the
ancient styles, 42 ; brieves from,
214.

Ayr, Master of the Schools of, 214 ;
National Assembly in the parish
church of, 104.

BADENOCH, rental of, 258-9.

Bagimond’s Roll, historical mistakes
about, 189.

Bailie, his office, 84.

Balgarvie, lands of, lease of, 248.9,

Balgony, reddendo for, 67.

INDEX,

Ballia or Ballivatus, meaning of,
84.

Balmaschennan, reddendo for, 67.

Balmerino, chartulary printed, 191.

Banchory-Ternan, vicarage of, valua-
tion of, 197.

Banff, vicarage of the church valued,
197-8.

Banffshire, nativi claimed last in
the Sheriff-Court of, 256; plough
of land, 270; Robertson’s 4nti-
quities of the Shire, 293,

Banrents, specially summoned to
Parliament, 123 ; who they were,
ib.

Baptism, dues on, 186.

Barbour’s Chronicle, 292,

Barons ; their Letter to the Pope,
104 ; regard seat in Parliament as
a burden, 115; relieved of at-
tendance in Parliament, 122.

Baron-bailie, refers tenant-quarrels
to the birleyman, 268.

Barons’ Courts, process used in, 59.

Barony, no grant of, in Bruce’s char-
ters, 33 ; grant in liberam baro-
niam, 42 ; head court of, the old-
est in Scotland, 98.

Barrington’s Observations on the
Statutes, 295,

Barr, vicar of, his income, 196.

Beauly, register of, lost, 192.

Bellie, rental of, 261-2; rent of a
ploughgate in the parish, 262.

Benedictines : of St. Bernard, 164 ;
their religious house, ib.; of St.
Maur, authors of L’Art de vérifier
les Dates, 290 ; of Tyrone, 165—
their houses, 165-6.

Benefice ; what it implied, 183;
valuations of, 189,

Bernham, De, Bishop David, churches
dedicated by, 207-8.

Berwick, one of the “ Four Burghs,”
114 ; high-roads from, to Inver-
ness, 242,

Birleyman, office of, 254; baron-



INDEX.

bailie refers disputes to him,
268.

Birss, forest of, rent of the foggage,
252,

Bishops ; specially summoned to
Parliament, 123 ; their disappear-
ance from Parliament, 141 ; how
appointed, 177 ; Keith's Catalogue,
291.

Bishoprics, list of, 173-7 ; usurpation
of the patronage, 178; chartu-
laries, 188-90; foundation, 200 ;
registers, 202-3,

Black Friars, the Dominicans, 171.

Blantyre, reddendo for lands in,
67.

Blench duties, 64-8.

¢ Blood, corruption of,” 150.

Blount's Ancient Tenures and Jocular
Customs of Manors, 295.

Bludwites, jurisdiction in, 60.

Boar, value of, 66. )

Bolden, barony of, rents and services
on, 244, 246.

Bolingbroke, Lord, on the historical
study of law, 26-7.

Bolton, vicar of, his portion, 199.

Bondman, grant of a barony cum
bondis et bondagiis, 50. V. Native.

Books recommended for the study
of Records, 288-296.

Bow, value of, 66.

Bowman, a sub-tenant, 260.

Boyne, rural deanery of, 174.

Brechbennach, custody of, 166.

Brechin, bishopric of, 175; an abbey
of Culdees originally, ib.

Brew-houses ; pertinents of landed
estates, 48; superseded by the
alehouse, ib. ; rents paid for, 246.

Bridges, land granted for the support
of, 247.

Brieves ; oldest traces of civil pro-
cess, 22; extant at the time of
the Alexanders, 213; collection, in
the Ayr and Bute mss, 214; to
whom addressed, 222-3 ; matters
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of which they treat, 223; royal,
222-237.
Brigham, Treaty of, term Parlia-
ment first used in, 102, 118-19.
Broom, grant of lands cum genestis,
45.

Brude, King, noticed in the char-
tulary of St. Andrews, 29.

Brushwood (cum brucis) pertinent of
a landed estate, 44.

Buchan, ruled by a “ Maormor,” 97 ;
rural deanery of, 174.
Burgesses, names of those bound for
the ransom of David 11, 107-8.
Burghs ; royal burghs granted to
Thomas Randolph in capite, 40 ;
President of the Court of the
Four Burghs, 76 ; grant an obliga-
tion for the ransom of David 11,
107-8; their constitution, 113;
Parliament of the Four Burghs,
114; form Third Estate, 115-6;
were they the Third Estate in the
early Parliaments of Bruce? 116 ;
regard representation as a burden,
115; royal, holding of vassals,
116-7; such tenure declared illegal,
117; Acts in their favour by
James 1v. and Queen Mary, 129;
grouped by Cromwell, 139 ; ten
commissioners for them in the
British Parliament, ib.; to send
two commissioners, 141 ; after-
wards only one, 142; commis-
sioners sitting on ‘‘furmes,” 142 ;
commissioners paid for attendance
in Parliament, 151-3.

Burton, Mr., noticed, 13.

Bute Ms., brieves from, 214.

Butter, stone of, value of, 66.

Byrthensak, court of, 246.

CArTHNESS, bishopric of, 175 ; Caith-
ness-shire, uncertain tenure of,
93; money measures of land,
277.

Caledonia, George Chalmers’s, 290,
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Cambuskenneth, Abbey of ; famous
Parliament held at, 103 —the
burghs represented in that Parlia-
ment, 116—its constitutionalism,
117-8 ; a house of the Canons of
St. Austin, 163 ; chartulary
printed, 191.

Campbells, frequently Chancellors,
76.

Can, meaning of the word, 204.

Caumore, Malcolm, V. King Malcolm
Canmore.

Canons of the cathedral, 179; two
classes, ib,

Canons Regular of St. Augustine,
163 ; their houses, ib.

Cantor, his office, 181.

Cantyre, deanery of, 177.

Capon, value of, 66.

Capons of Ross, Buchan and Moray
valued, 66.

Carnwath, reddendo for, 68.

Carriage, long and short, valued,
66.

Carric, Earl of, grant of chiefship
by, 74 ; his brother witness in a
jury trial, 219.

Carric, dean of, a judge in an early
trial by jury, 214 ; rural deanery
of, 176.

Carmelites, an order of friars, 172.

Castille, constitution of the Cortes,
106.

Catalonia, constitution of the Cortes
of, 106.

Cathedral ; constitution of, 178—
sometimes borrowed from Eng.
land, 179; dignitaries, 179—minor
dignitaries, 182—often styled after
their country prebend, 184 ; vicars,
distinguished from those of the
parish, 184.

Cattle, herds of, belonging to the
monks of Kelso, 243 ; few, in the
Highlands, 263-4.

Causes and Complaints, Auditors of,
a Committee of Parliament, 229.

INDEX.

Cawdor, thanedom of, reddendo
for, 82.

Cellarer, his duties, 170.

Celtic law, early disappearance of, 96.

Celtic officers in the time of Canmore,
97.

Celtic suitors, 206.

Chalmers, George; his contribution
to topography, 17 ; to family
history b. ; his Caledonia, 290.

Chamberlain, an early officer in
Scotland, 96 ; President of the
burghal Parliament, 114; his
office, 76; Rolls, edited by Thomas
Thomson, 13.

Chancellor, an office in Scotland in
the time of David L, 96; his office,
76 ; Chancellor of the diocese ; his
office, 182,

Chaplains, churches served by, 200.

Chapter, constitution of the, 178.

Chapter-house, dignitaries of, 179.

Charter, oldest Scotch, 29, 35 ; bad
Latin of French charters, 33; Lec-
ture on, 29-91 ; old charters brief,
33; styles of the granters, 34;
persons addressed, 35; causes of
grant, 36-37; subjects granted,
37-39; Queequidem clause, 39 ;
Modus tenendi, 40 ; Faciendo
clause, 61-8 ; how authenticated,
68 ; spurious charters, 87 ; extend-
ing the meaning of their words,
155; royal, preserved by the
monks of Melrose, 168; mno
written tenures in the Highlands,
269.

Chartularies ; their importance, 188 ;
described, 188-192 ; printed, 191 ;
still in Ms., 192 ; lost, 192-3 ; lay,
193.

Cheese, stone of, value of, 66.

Chief ; injury to the clansman by
his lands being feudalized, 156-7 ;
how his power was measured, 269;
advantage to him by the change
of patriarchal to feudal holding, ib.
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Chiefship, grant of, 74.

Chronicles, list of, 291-2.

Chronology: Records of David 1
misdated, 32.

Chronology of History, Sir Harris
Nicholas'’s, 290 ; L' Art de vérifier
les Dates, 290,

Church; history of, neglected by
historians, 9, 13; defect supplied
by Joseph Robertson, 13 ; outline
of the Lecture, 22-3; Druide’
circles filling the original idea of
a church, 98; brief limiting its
jurisdiction, 233; excommunica-
tion by it, 149 ; Lecture on the Old
Church, 161-208 ; government,
173; property, 184-8; chartu-
laries described, 188-193; valua-
tions of benefices, 189; founda-
tion of churches, 200, 201 ; grant
of an ecclesia, 204 ; dedication of
churches by Bishop David de
Bernham, 207-8; brief, compell-
ing payment of church rents, 232 ;
Church, vassals of, 246.

Church Courts ; procedures different
from those of Civil Courts, 212;
extensive jurisdiction, 238 ; juries
originated, 283.

Churchman, the Chancellor generally,
76.

Cistercians ; of the order of St. Bene-
dict, 162 ; their houses, 167 ; ex-
empted from taxes, 168-9.

Civil and Church Courts ; procedures
in, 237-240.

Clackmannanshire, to be represented
by one Commissioner only, 122.
Clansmen; their holdings feudalized,
156-7 ; injury to them by change

of tenure.

Claremathen, law of, for recovering
stolen goods, 56.

Clatt, rent of a ploughgate in,
250-1.

Clergy, the first of the Three Estates,
141; sat on the ‘“Benches” in
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Parliament, 142; Seculars and
Regulars distinguished, 161.

Cloth, ells of, paid as customs in the
Highlands, 257.

Clerk of Register, his office, 77.

Cluniacs ; of the order of St. Bene-
dict, 162; their religious house,
167.

Coal; early dispute, 165; first
workers, 168.

Coalpits, grant of lands cum car-
bonariis, 45.

Coke, Sir Edward, quoted, 5, 43.

Coldstream, nunnery, 172 ; register
still in Ms., 192.

Collegiate churches; when founded,
201-2; members secular, 201.

Colliers, till recently “ astricted,” 50.

Commendators ; who they were,
202,

Commissioners to Shires and Burghs,
151-3.

Committees of Parliament, 22, 119-
122 ; whole power of Parliament
intrusted to a Committee, 127.

Common churches, 184.

Commous, unjust divisions of, 154-5.

Complaints and Causes, Auditors of,
22,

Comptroller, his office, 76,

Compurgation : witnessing to char.
acter, 210,

Compurgators in a disputed case ;
their number, 210,

Concilia et Statuta Scotice, Joseph
Robertson’s, 13.

Conies, pair of, valued, 66.

Consistorial Court; its extensive jur-
isdiction, 238-9; Henryson’s Fable
illustrating old forms, 239-240,
297-300.

Consistorial Form of Process, Ough-
ton’s, 295.

Constable, his office, 38, 75; an
early officer in Scotland, 96.

Constabulary, grants of, 38, 84.

Constitution of Scotland compared
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with England’s, 94; defects in the
former,.148.

Constitutional Government in the
reign of Robert 1., 117-8; on the
Continent in the 14th century:
causes of its failure there, 106.

Contracts, brief, concerning, 231.

Contumacy, how punished, 220.

Conveth, meaning of, 205.

Conveyancers, learned, list of, 14-16.

Cornage, lands held for blowing a
horn, 63.

¢ Corruption of the blood,” imported
by the Act of Union, 150.

Corstorphine, collegiate church of,
201.

¢ Costages;” Commissioners of Shires
and “ Speakers ” to be paid, 123.

Cottar; a subtenant, 267 ; dryhouse
cottar, ib. ; deprived of his right
in Commons, 155, 244; extent of
his holding, ib.

Councils of the Church, list to be
found in the Statuta Ecclesice, 173.

Coupar-Angus, register still in Ms.,
192,

Court, earliest, in Scotland, 98.

Courts ; appeal, 228; civil and
ecclesiastical Courts—their juris-
diction, 237-240.

Court of the ¢ Four Burghs,” 114.

Court of Session : its origin and in-
stitution, 119-122, 132, 230.

Cow, estimated at, 66.

“ Cowdeche,” price of, 65.

Craig, Sir Thomas, as a feudalist, 2.

Craignish papers, example of Maor-
ship from, 78.

Crail, register of, still in ms., 192.

Crawford, Earl of ; grant to him of
the Dukedom of Montrose for life,
145.

Crawford’s Lives of the Great Officers
of State, 292.

Crichton, collegiate church of, 201.

Croft, rent of 251.

Crofter, a sub-tenant, 267,

INDEX.

Cromarty, sheriffdom and burgh of,
holding of a subject, 116.

Cromwell ; his government of Scot-
land, 139; unites England and
Scotland, ib. ; Scotland represented
in the British Parliament, ib.

Crops in Teviotdale, 242.

Cross-bow, value of, 66.

Crossraguel, register of, lost, 192.

Crown, the Four Points,” 60;
deeds regulating succession to the
Crown,108-9; procedure in Church
and Crown Courts different, 212,

Crowner ; his office, 84.

Culdees, monks of Irish origin ; rise
and progress of the order, 162-3 ;
Reeves's History of them, 292;
their religious houses, 163;
Brechin, a Culdee abbey, origi-
nally, 175.

Cumbria, uncertain tenure of, 93.

Cumin seed, pound of, value of,
65-6.

Cuningham, Dean, judge in an early
jury trial, 214 ; rural deanery of,
176.

Curate, meaning of the word, 203.

Customs ; on the Forbes estates, 255 ;
on the Gordon estates, 257 ; on
the Struan estate, 268; their
money value, b,

DALKEITH, collegiate church of, 201.

Dallas’s Styles, 14.

Dalrymple, Sir James, on the “ Scot-
tish British Church,” 8.

Dating, early charters without dates,
30-1; how the date may be
ascertained, 31 ; the annus domi-
ni introduced, ib.; annus domini
and annus regni differ in charters
of David 11., 32 ; L'Art de vérifier
les Dates, 290 ; Nicholas’s Chro-
nology of History, 290.

Davach of land; division found
chiefly in the north-eastern shires,
271 ; etymology of the word, 271-
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272; extent of, 272-3 ; “ Aucht-
and-forty dauch of Huntly,” 273.

David, Earl, notice of his holding
the earldom of Lennox, 218.

Davidson, Jobn, W.S., learned Con-
veyancer, 11, 16.

Dean, chief dignitary in the cathe-
dral, 179-180.

Deaneries, rural, 174-6.

Debates in Parliament, 143-4.

Debts, brief for compelling payment
of, 231.

Decisions, collections of, 5 ; Kames's
Remarkable Decisions, 10.

¢ Declaration,” contained in early
jury trial, 214-220.

Deer, Book of, oldest writing con-
nected with Scotland, 29.

Desnes, deanery of, 176.

Dewar lands, in Glendochart, red-
dendo for, 67.

Diplomata e¢ Numismata Scocie, 15,

T 2889,

Dirleton’s Doubts and Questions, 4.

Dog collars, pair of, valued, 65.

Dominicans, account of, 171.

Doomster (latinized Judex), his office,
97.

Doorward or usher, his office, 77.

Dornoch, see of the bishopric of
Caithness, 175.

Doubts and Questions in Law, Dirle-
ton’s, 4.

Douglas, William Lord, created Duke
of Hamilton for life, 145-6.

Douglas, Sir Archibald of; sale of
the earldom of Wigton to him,
73.

Douglases of Lochleven; their char-
tulary, 193.

Doves, pair of, valued, 66.

Dovecots, grant of land cum colum-
bariis, 45,

Dowry, brief of, 234.

Drengs, who they were, 36.

Drontheim, bishopric of the Isles, its
suffragan, 177.
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Druid’s Circles, filling the original
idea of a church ? 98.

Drumalbane, rural deanery of, 174.

Drummond Estates, Factor's Report,
265-7 ; different classes of sub-
tenants mentioned, 266-7.

Dryburgh, chartulary printed, 191.

Du Cange’s Dictionary of Medizval
Latin, 294.

Duck, wild, valued, 65-6.

Dugald, son of Earl of Alwin, wit-
ness in the case of Monachkeneran,

216.
Dukes, specially summoned to Parlia-

ment, 123.

Dull, pleas at, 206-7.

Dulsak, rent of, 252.

Dumfries, Castle of, inquest at, 223.

Dunblane, bishopric of, 175.

Dundrennan, register of, lost, 192,

Dunfermline, Abbey of; Walter
Fitzalan's grant to, 37; founda-
tion charter, spurious, 87 ; ahouse
of the Benedictines of St. Ber-
nard, 164; account of it, i.; char-
tulary printed, 191; Grammar
School of the burgh originally a
“gang-schule,” 182.

Dunkeld, originally a monastery of
the Culdees, 163; bishopric of,
174 ; rural deaneries, ib.

Duplin, reddendo for, 67.

EARL, specially summoned to Parlia-
ment, 123.

Earldom, grant of, 38, 40 ; sale of,
73. '

Easterlings, ¢ sterling ” their coinage,
64.

Edinburgh, Parliament of the Four
Burghs to meet at, 114; one of
the Burghs composing the burghal
Parliament, 114.

Education Acts, 129-30.

Edward m. ; Parliamentary reign of,

106 ; letter from Torwood to him,

ib.
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Eggs; estimated per dozen, 66.

Eglisgrig, dedication of the Church
St. Cyricus’s, 207.

Elcho, nunnery of, 172.

Elections, Law of, Wight's, 11.

Election ; Acts for sending Commis-
sioners to Parliament, 122, 136-7.

Elgin, burgh of ; holding of a sub-
ject superior, 117; inquest con-
cerning the King's garden at, 225,
226 ; rural deanery of, 175.

Emancipation, grant of, 38; brief
of, 232.

Emerald Charter, 88.

Encroachments on the rights of the
people, 154-8.

England, liberty of the subject in,
149 ; neyfship in, 160.

English Acts of Parliament, language
of, 153-4.

Enzie, rental of, 259.

Episcopacy ; government of the old
Church episcopal, 173.

Erskine, David,learned Conveyancer,
14-5.

Erskine, John, author of the Insti-
tute, 6.

Ethy, vicar of, his income, 197.

Ewirland, Cramond Regis, reddendo
for, 67.

Excommunicates, brief against, 233.

Excommunication, 149.

FaBLE, Henryson’s, illustrating the
forms of process in the Consis-
torial Court, 239-240, 297-300.

Fachalos (? Frithalos), meaning of,
70-1.

Faciendo clause, 61-8.

Fail, register of, lost, 192.

Fairs, grants of, 38.

Falaige, treaty of, the independence
of Scotland surrendered by the,
112

Falkirk, vicar of, his portion, 199,

Family history, Chalmers’s service
to, 17.
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Fang, thief caught with, 210.

Farnes, deanery of, 176.

Fatal Chair of Scone, Mr. Skene’s
history of, 164.

Fawfield, reddendo for, 67.

Feather, white plumash, value of, 66.

Fergus, son of Cuningham, witness
in a disputed case, 218.

Ferm: rent in oatmeal and bear, 257.

Ferne, register of, lost, 192.

Fetternear, forest and fishing of,
253 ; hay and meadow of, ib.

Feudal ; injury to the cottar by the
feudalizing of lands, 155.

Fife, rural deanery of, 174.

Findhorn, James 1. hunting on the
banks of, 124.

Fishers; recent attempt to ¢‘astrict ”
them, 50 ; the law against seeking
for bait, 155.

Fishings, grants of, 38; grant of
land cum piscationibus, 45 ; clause
cum piscariis unjustly extended,
155 ; brief for putting downm
cruives, 236-7 ; large rent paid for
the fishing of Bellie, 263.

Fish-stanks, rights in vivariis in a
grant in liberam baroniam, 44.

Fitz Alan, Walter, his grant to Dun-
fermline, 37.

Fitz Alans; Stewarts descended from,
75, 167.

Fitz Hugh, Alexander, witness in an
early jury trial, 215.

Flocks possessed by the monks of
Kelso, 243.

Florin of gold, value of, 65.

Foggage of Birss, rent of, 252-3.

Forbes, rental, 254-6.

Fordun’sScotichronicon, by Mr. Skene,
292.

Forest; the most extensive right in
the time of Bruce, 33; right of
property precedes that of forest,
41; grants in free forest, 41 ; the
forest laws of the Normans not
known in Scotland, 41; rent of
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the foggage of the forest of Birss,
252-3; the foggage of the forest
of Glenrinnes, reserved ‘“to my
lord ” the bishop, 251.

Forfeiture, Bruce's charters proceed
on, 39.

Forms of Parliament, 142-3.

Forres, burgh; holding of a subject,
117.

Forth, David 1. King benorth, 30;
justiciar for Scotland proper be-
north, 75.

Fothrif, rural deanery of, 174.

Foules, dedication of St. Mernan’s,
207.

France; constitution similar to Scot-
land in the 14th century, 106;
serfdom till the great Revolution,
160 ; States-general, their con-
stitution, 106.

Franciscan friars, 171.

Fraser, Sir Gilbert, Sheriff of Peebles,
inquest by, 225. .
Friars ; account of, 170-1; their
chief orders, 171-2; Franciscans,
known as Minors, 171 ; Domini-
cans, a8 Preachers, 171; chartu-
lary of the friars at Glasgow

printed, 191.

Frostleys, reddendo for, 67.

Fugitivis et nativis, de, brief, 231.

Funeral dues, a source of church
revenue, 186.

Furniture, household, exempted from
taxation, 108.

Fyvie, vicarage of, valuation of, 198.

GaELIC, spoken by Malcolm Can-
more, 94,

Galloway ; bishopric of, 176; its
deaneries, ib.; David 1. King in
Galloway, 30; grant to the Gal-
wegians of their peculiar laws and
liberties, 38 ; uncertain tenure of
Galloway, by the kings, 93.

Gallows, grant of a barony cum
Jurca, 58.

.
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Game, provisions regarding, in the
charters of Melrose, 45-6.

Gamrie, valuation of, vicarage of,
198.

Garden, King's; inquest concern-
ing, 226.

Garlic head, a blench duty valued,
66.

Garviauch, rural deanery of, 174.

Gask, reddendo for, 67.

Gaskel, Thomas, a witness in an
early jury trial, 215.

Germany, serfdom in, till recently,
160.

Gibson-Craig, Sir James, as a Con-
veyancer, 16.

Gilbert, son of Samuel, defendant in
the case of Monachkeneran, 214-
220.

Gilbethoe, witness in an early jury
trial, 218.

Gilon, witness in a disputed case,
218.

Ginger, pound of, valued at, 66.

Glamis, thanedom of, reddendo for,
65.

Glasgow ; archbishopric, 176 ; arch-
deaconries, tb.; rural deaneries ;
suffragans, ib. ; constitution of the
cathedral borrowed from Sarum,
179; College Church, chartulary
printed, 191; University, regis-
ter of, printed, 191; Assembly
of 1638, 141.

Glassary, deanery of, 177.

Glassford, Lord, Francis Abercromby
created for life, 146.

Glenelg, reddendo for eight davochs
and five pennylands of, 67.

Glenluce, register of, lost, 192.

Glenrinnes, forest of, reserved to my
lord the bishop, 251.

Glensaucht, reddendo for, 67.

Glentilt ; thane of, progress of titles
showing how he became Toschach
of Monivaird, 80-1; thanedom of,
reddendo for, 82.
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Gloves, pair of, valued,.65-6.

¢ Goodman,” holding of a, 36.

Gordon, Charles, W.S,, a learned
Conveyancer, 14.

Gordon, frequently a Chancellor, 76.

Gordon rental, 256-265; holdings,
in joint occupancy, 256.

Goose, valued, 66.

Government, change of, how effected,
144,

Gowrie, rural deanery of, 174.

Grammar Schools, origin of, 181-2.

Grange of the abbey, 243 ; inhabi-
tants of, ib.

Grant, Isaac, a learned Writer to
the Signet, 14.

Qreat Officers of State, Crawford’s,
291. V. Officers of State.

Great Seal, affixing of, implied the
presence of the sovereign, 68;
Keeper of, usually the Chancellor,
76.

Grey Friars, Franciscans known as,
171,

Greyhound, valued, 66.

Grouping of shires and burghs by
Cromwell, 139.

Gum, pound of, valued, 66.

HazsEeAs Corpus, not known in Scot-
land before the Union, 149.

Haddington, nunnery of, 172 ; rural
deanery of, 174.

Hailes, Lord, as a historical inquirer,
8 ; Annals of Scotland, 9, 291 ;
neglected Church history, .

Hay, “fudder” and load of, valued,
66.

Hayning—hay cut from pasture land,
242,

Hamer, church of, to be served by a
chaplain, 200.

Hamilton, Duke of, Lord Douglas
created, for life, 145-6.

Hanse, a confederacy of free burghs
beyond the Munth, 114,

Hawk, value of, 65-6.

INDEX.

Hawk-glove, value of, 65.

Hawk-hood, value of, 66.

Hawkings, grant of land cum awucu-
pationibus, 45.

Hays of Leys, early contract of lease
between, them and Abbot of
Scone, 248.

Heaths (cum brueriis) a pertinent of
an estate, 44,

Hen, valued, 66.

Henryson’s Fable, illustrating pro-
cedure in the Consistorial Courts,
239-240, 297-300.

Heraldry, 294.

Herds, owned by the monks of Kelso,
243.

Hereditary right, asserted in the
earliest Scotch charter extant,
34-5.

Heriot (herizeld), grant of a barony
cum herezeldis, 53.

Heritable jurisdictions fatal to poli-
tical liberty, 148 ; Act abolishing
them, 149.

Hides, no payment of, in the Gordon
rental, 263.

Highland parish, rent of, 260.

Highlands, excessive population in
the, 269-270.

Highlanders ; how they lost their
holdings, 156-7 ; tenants at will,
269.

Hilarius, a witness in an early jury
trial, 218.

History of law, Bolingbroke on the
importance of, 26-8.

Holm Cultram, register of, still in
s, 192,

Holyrood, Abbey of ; a house of the
Canons St. Austin, 163 ; beautiful
charter, 32; chartulary, printed,
191 ; portions of vicars of their
churches, 199 ; chronicle, 292.

Homage, grant of a barony cum
homagiis, 50.

Home of Wedderburn, George, a
learned Conveyancer, 15.
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Hope, Sir Thomas, described as
Juris nostri peritissimus, 4.

Hopkelchoce, lands of, a new inquest
concerning, 225.

Horses, exempted from taxation, 108.

Horse-load, description of, 244.

Horse-shoe, valued, 66.

Hospitals, their intention, 172-3.

Hot iron, ordeal of, 210.

House, made of wattles, notice of,
215.

Household, Master of the, 77.

Hunting, grant of land cum venatio-
nibus, 45.

Huntly, rental of, 259 ; the ‘¢ aucht-
and-forty dauch,” 273,

Husbandland, extent of, 241.2.

Husbandmen, their holdings, 244.

DimigraTioN from England, 94-5.

Impropriation explained, 185.

Impropriators, the Lords of Erection,
185.

Incense, pound of, value of, 66.

Inchaffray, chartulary of, printed,
191.

Inchcolm ; bishopric of Dunkeld fol-
lowed Columba to, 174; char-
tulary still in Ms., 192,

Index to the Acts of Parliament, 295,

Infangthef, jurisdiction in, §7-8.

Inglis, Sir William ; grant to him of
the barony of Manor, 37.

Innes, Thomas, his Critical Essay,
291-2. _

Inquests ; for assessing all property,
108 ; taken by order of Alexander
1. and Alexander mr, 222-8; a
new inquest, 225; inquest regard-
ing the death of Adam the miller,
223-4 ; inquest by Alexander de
Montfort, Sheriff of Elgin, 225-6—
the jury half barons, half bur-
gesses, 226 ; concerning the petary
of Waltamshope, 227-8.

Inventories of Queen Mary's Jewels,
293-4.
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Inverkething, vicar of, his income,
196.

Inverness, rural deanery of, 175;
vicar of, his income, 194-5 ; high-
roads to, 242.

Investiture, 19, 20, 85-91.

Iona, Island of, seisin taken of, by
Columba, 20; the see of the
bishopric of the Isles, 177.

Isles ; bishopric of 177 ; changes it
underwent, ib. ; suffragan of the
see of Drontheim, ib.; rental of
the bishopric, 279 ; oldest rental
of the, 278-9 ; measures of land,
in, ib. ; merk, the foundation of
valuations, ib.

JEDBURGH ; Abbey of, a house of the
canons of St. Austin, 163 ; Gram-
mar School of, the burgh origi-
nally a ¢ sang-schuil,” 182.

Judicial combat, 210 ; in use in the
time of David 1., ib.

Judicium Dei—appeal to,Divine reve-
lation, 210.

Jungle (cum bruscis) a pertinent of
an estate, 44.

Juridical Society, Lectures read be-
fore, 1 ; Styles by the Society, 17.

Jurisdiction of the civil magistrate
upheld by the Scotch King, 237-8.

Jury, trial by, in its infancy, 213;
in England in the reign of Henry
1L, #.; in Scotland about the
same time, ib.; originated in
church courts, 213; an early
case foreshadowing a jury trial,
214- 220 ; number of jurors, 223 ;
jurors probably witnesses too in
the cause, 223; early trials, 223-8;
in an early case the barons said to
agree with the burgesses, 224;
jurymen on an inquest, half-
barons, half-burgesses, 226.

Justice-Clerk, his office, 77.

Justice-Deputes, in Parliament, 142,

Justiciar ; his office, 75 ; two justi-
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ciars in Scotland, ib.; an early
officer in Scotland, 96; appeal
from, 228,

KaA1IN-LIME, boll of, valued, 65.

Kames, Lord, his contributions to
Scotch law, 10.

Keith’s Catalogue of Scottish Bishops,
292.

Kelso, Abbey of ; charter still pre-

served, 32, 166 ; house of the Bene-

dictines of Tyrone, 165; account
of the Abbey, 165-6; chartulary
printed, 191—supplying the best
information on rural matters, 241 ;
monks great cultivators of land,
ib. ; held their lands in dominico,

ib.; kindly tenants of, 246-6;

rental, 243-248.

Kemble's collection of Anglo-Sazon
charters, 289.

Kennet's Law of Parishes, 295-6.

Kid, valued, 66.

Kilrimund, Holy Trinity at, dedica-
tion of, 208.

Kilwinning, register of, lost, 192.

Kindly tenants of the Abbey of
Kelso, 245.

King Malcolm Canmore, no charters
of his reign extant, 29 ; King of
united Scotland, 93; spoke Gaelic,
94,

King Duncan, oldest writ a charter
of, 29.

King Alexander 1. (the Fierce), his
investment to the cathedral of St.
Andrews, 19-20 ; National Assem-
bly in his time, 99.

King David 1, charters begin in
his reign, 29; his title, 30 ; King
benorth Forth, and in Lothian and
Galloway, 30; claimed allegiance
of Scots, English, French, and Gal-
wegians, ib.; his beautiful charters
to monasteries, 32; persons to
whom his charters are addressed,
35 ; the National Assembly in his

.
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reign, 99 ; free burghs in Scotland
from his days, 114 ; all bishoprics
founded before his death, 200 ;
wager of battle or compurgation
optional in his time, 211; how
his decisions were recorded, 221.

King Malcolm 1v., National Council
under him, 99; taxation in his
reign, 111; his great charter to
Kelso still preserved, 166.

King William the Lyon, National
Council in his reign, 100 ; taxa-
tion imposed for his ransom, 112-
113 ; how proof was ascertained in
his reign, 122.

King Alexander 11.; National Council
under him, 101 ; inquests made
by his order, 222-5; grants of
land for support of bridges, 247.

King Alexander 1L ; National As-
sembly, 101-2; monasteries found-
ed before his death, 200 ; inquests
taken by his order, 225-8 ; high
roads in his time, 242.

King John Balliol, Parliament in his
time, 102 ; Parliament first called
itself by that name, 119.

King Robert 1. ; his first charter of
Anandale, 33; grants the ¢“King’s”
dish to the monks of Melrose, 38 ;
his charters proceeding on forfei-
ture, 39 ; grants the earldom of
Moray in regality, 40 ; Parliament
under him, 103; Scotch version
of his Statutes, 104; his uncon-
stitutional Acts, 116-7; the burghs
not represented in his earliest
Parliaments, 116 ; but formed the
Third Estate in 1326, b.; his
death-bed letter preserved by
the monks of Melrose, 168.

King David 11., his records misdated,
32; money subscribed by the
Estates for his ransom, 107; de-
clared illegal for a royal burgh
to hold of a subject, 117 ; import-
ance of his Parliaments, 119-122.
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King Robert 11. ; records of Parlia-
ment in Scotch, 110.

King Robert 111., grants the barony
of Manor to Sir Wm. Inglis, 37 ;
his grant to the Bishop of Aber-
deen, 38; his coronation, 108 ;
the first Act of Parliament in
Scots, 110.

King James 1.; his constitutional
ideas, 122; ocollegiate churches
founded between his reign and
that of James 1v., 201-2.

King James 1r.: his parliamentary
history, 123; hunting on the
banks of the Findhorn, 124; his
Act in favour of the labourers of
the ground, 125.

King James 11, power of Parlia-
ment intrusted to a committee,127,

King James 1v., Education Act,
129; Acts in favour of burghs, 129.

King James v., Parliaments of, 130-5;
Act establishing the Court of Ses-
sion, 132.

King James V1., represcntation esta-
blished in his reign, 123.137 ; his
parliamentary history, 138.

King Charles 1.; commissions for
surrender of teinds, 23; Act estab-
lishing parish schools, 130; par-
liamentary feeling spread in his
reign, 138.

Kings; styles of English and Scotch,
341,

Kings, Early, Scotland under her, 291,

King's agent, in Parliament, 142.

King's Council, notice of, 22 ; acta
dominorum concilii, 229,

King's Court, partition between it
and Church Courts, 212.

“King's Dish;” grant to the monks
of Melrose, 38.

Kingussie, rent of, 260 ; rent of a

ploughgate, 4, 261.
Kinross-shire, to send one commis-
sioner to Parliament, 122. ’

Kirk of Field Collegiate Church, 201,
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Kirkland (terra ecclesiastica), half a
davach, 271.

Kirktown of Cabrach, rent of, 258.

Kirkwall, St. Magnus's, the cathe-
dral of the bishopric of Orkney,
176.

Knights Templars : their origin, 169 ;
their chief house, ib.

Kyle, rural deanery of, 176.

LaBoURERS of the ground, Act in
favour of, 125.

Laird; his tenure, 86; how his
power was measured, 269.

Laing, Mr. David, on the Reformed
Church, and the Scots poets, 204-5.

Lanark, rural deanery of, 176.

Land ; measures of land, in Merse
and Teviotdale, 241 ; earliest in-
formation touching rural matters
derived from religious houses, 241;
lecture on early occupation of
land, 241.285 ; measures of land,
on the Forbes property, 254; on
the Gordon estates, 256, 258 ;
pasture on the infield and ouffield,
269.

Lanercost, Chronicle of, 292,

Language of the English and Scotch
Acts of Parliament, 153-4.

Latin of Scotch and French char.
ters, 33.

Law, old forms of, 209-240.

Laws, Ancient, collection of, by Ben-
jamin Thorpe, 289-290.

Laws, unjust, 154-8.

Lawyers, attempting to defeat the
Act in favour of the labourers of
the ground, 125; straining clauses
in charters, 155,

Lay Courts, procedure in, 221-2,

Lease, contract of, 248; language
and conditions, 248-9,

Leases on the Gordon estates, 265.

Leni charter, spurious, 87,

Lennox, Dugald of, inquest concern-
ing his succession, 228.
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Lennox, earldom of, held by Earl
David, 218.

Lennox, rural deanery of, 176.

Lesmahago, a cell of Kelso, 166.

Liberty, less protected in Scotland
than England, 149.

Limestone ; grant of lands cum lapide
et calce, 45.

Lincluden, register of, lost, 192.
Lincoln, constitution of the Cathe-
dral of Moray formed after, 179.
Lindores, chartulary of, printed, 191.
Lindsay, Lord, presented Mss. of
John Riddell to the Advocates’

Library, 18.

Liulithgow ; rural deanery, 174; St.
Michael’s Church, dedication of,
207.

Lismore, Bishop of, Bishop of
Argyle sometimes styled, 176.

Liverance, Adam of, a royal mandate
to ascertain his tenure, 224.

Liveries, origin of the word, 224.

Lochaber; Thane of, progress of
titles showing how he assumed
the surname of MacTosche, 81-2;
thanedom of, reddendo for, 82-3;
rent of farms in, 258 ; measures
of land in, ib.

Lochaw, reddendo for, 66-7.

Lochindorb, reddendo for, 64.

Lords of Erection : appropriators or
impropriators ? 185-6.

Lords of Parliament, specially sum-
moned to Parliament, 123.

Lorne, deanery of, 177.

Losceresch, dedication of the church
of, 208.

Lothian ; David 1. King in Lothian,
30; a Justiciar for, 75; arch-
deaconry of, 174; rural dean-
eries, ib.

Lowland parish, rent of, 261.

Lunan, vicar of, his income, 196.

Lyon’s Usher, in Parliament, 142,

MacBetH, noticed with Lady Mac-
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Beth in the register of Priory of
St. Andrews, 29.

MacIntosh, V. Toschach, 81-2.

Mackenneth, Malcolm, laws ascribed
to, 3.

Mackenzie, Sir George, not a his-
torical nor constitutional lawyer, 4.

Mackenzie, Colin, & learned Writer
to the Signet, 16.

Maill, rent in meney, 257.

Mair of fee, several in Scotland, 78.

Mairdoms, numerous, 78.

Malcolm Beg, witness in the case of
Monachkeneran, 217.

Manor, barony of, granted for the

. slaughter of an Englishman, 37.

Mantle, red, value, 66.

Manuel, nunnery of, 172.

Maor, his office, 78 ; one in each of
the four bailiaries of Angus, 78.
Maormor, his office, 79 ; superseded
by comes or count, 79, 97; in
Moray, Buchan, Mar, Mearns and
perhaps Angus, in the time of

Canmore, 97.

Maorship, example of, from the
Craignish papers, 78.

Mar ; rural deanery of, 174; earldom
of, ruled by a ¢ Maormor ” in the
reign of Canmore, 97.

Marchynche, St. John and St. Mod-
rust’s Church, dedication of, 208.

Margaret, Queen, her influence on
Scotch customs, 94.

Marischal, his office, 75; in Parlia-
ment, 142,

Mark, foundation of money valua-
tions in the Isles, 278-9.

Markland, equal to 34% acres, 270,
284 ; was the measure connected
with national taxation, 275-6.

Marriage ; dues on, 186 ; Tax on,
52-3.

Marshes, rights in maresiis conveyed
in a grant in liberam baroniam, 43,

Mart, valued, 66 ; killed at Martin-
mas, 257,
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Mary, Queen; Act in favour of
Burghs in her reign, 129; his-
tories of, 138 ; Inventories of her
Jewels, 13, 293-4.

Maxwell, Eimer de, Sherif of
Peebles ; inquest before him con-
cerning the, petary of Waltams-
hope, 227-8.

Meadows, conveyed in a grant in libe-
ram baroniam, 43.

Meal, stone of, valued, 66.

Mearns, The; ruled in the time of
Canmore by a Maormor, 97 ; rural
deanery of, 174.

Medieval Latin, Dictionary of, 294.

Melrose, Abbey of ; provisions re-
garding game in the charters, 45-6;
a house of the Cistercians, 167 ;
account of the Abbey, 167-8;
chartulary printed, 191; chroni-
cle, 292.

Mensal churches, 184,

Merchandise : brief in re mercatoria,
236.

Mercheta mulierum, a marriage-tax,
52-3.

Merse, The; rural deanery, 174;
measures of land, 241 ; extent of
a plough of land, 270.

Meute, a cry of hounds, 46.

Middle Ages, Scotland in the, 291,

Midlothian, collegiate churches in,
201.

Milk, Bruce’s grant of a dish of rice
and milk to the monks of Melrose,
38.

Mills; frequently granted, 38 ; grant
of lands cum molendinis, 47 ; right,
a grievous oppression, i.; no
monopolies in England, 48 ; red-
dendos for mills, 49, 246, 251;
bringing home the mill-stone, 47-8.

Mirror, valued, 65.

Mitchelson, Samuel, a learned Con-
veyancer, 14.

Mitred abbot, his privileges, 203.

Modus tenendi clause, 40.
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Monachkeneran, dispute regarding
the lands of, foreshadowing trial
by jury, 214-220.

Monastery ; officers of, 170 ; heads
in Parliament, ib.; chartularies,
188-193 ; chartularies preserved,
191; printed, ib. ; still in Ms,
192; foundation, 200; monks great
cultivators of lands, 241; improvers
of the arts, ib.; registers recom-
mended for the study of Records,
292-3,

Money extent of a ploughgate, 270.

Money measures of land ; where most
used, 270 ; marks of national taxa-
tion, 275-6 ; balanced with agri-
cultural measures, 281-4.

Monivaird, Toschach of, formerly
known as Thane of Glentilt, 80-1.

Monks ; different houses of, 162 ;
their chief orders, 162-170.

Mont-Lothian, church, to be served
by a chaplain, 200.

Montfort, Alexander de, Sheriff of
Elgin, takes inquest, 225-6.

Montrose ; dukedom of, granted to
the Earl of Crauford for life, 145 ;
charter of the burgh spurious, 87.

Monymusk, a house of the Culdees,
163.

Moors, rights in moris conveyed in a
grant in liberam baroniam, 44.

Moray; Bishop of, lord of eight
baronies, 187 ; dispute between
him and Rose of Kilravock, 237-8 ;
last process for claiming a neyf by
Alexander, Bishop, 256 ; bishopric,
account of, 174-5; rural deaneries,
175; cathedral, its constitution,
179; earldom, granted in regality
to Thomas Randolph, 40 ; uncer-
tain tenure of, by the kings, 93 ;
ruled in Canmore’s time by a
Maormor, 97 ; ploughgate in, 270.

Mortancestry, brief of, 231.

Morton chartulary, 193.

Morven, deanery of, 177.
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Mugger, trade of, 253.

Muirhouse, barony, reddendo for, 67.

Multure dues, grant of lands cum
multuris, 47.

Munth, confederacy of free burghs
beyond, 114.

Muttons of Ross, Buchan, and
Moray valued, 66.

Nairy, royal burgh, holding of a
subject, 117.

National Assembly or Council ; under
Alexander 1., 99 ; under Malcolm
1v., 99 ; under William the Lyon,
100; under Alexander m. and
Alexander niL, 101-2. V. Parlia-
ment.

Native, neyf or villein; grant of a
barony cum nativis, 50 ; neyf in
groes, 51, 232; deed of sale of
neyf in gross, 52, 232; neyf
regardant, ib.; brief touching
natives and fugitives, 231-2; neyf
or villein, the lowest of the inha-
bitants of the Grange, 243 ; dis-
appearance of neyfs before 1532,
256 ; last process for claiming a
neyf, 159, 256.

Neighbourhood, rules for keeping
good, 242, 251-2, 254.

Nemias, witness in the case of
Monachkeneran, 218.

Newabbey, register of, lost, 193.

Newbattle Abbey; a Cistercian house,
167 ; account of, 168; chartulary
printed, 191.

New Park (Stirling), reddendo for,
65.

Neyf, V. Native.

Nicolas, Sir Harris ; his Chronology
of History, 290.

Nigg, vicar of, his income, 195-6.

Nithsdale, rural deanery of, 176.

Nobility in Parliament, 142 ; eldest
sons of Peers in Parliament, ib.

Norsemen ; money measures of land
in their Scotch possessions, 277.

INDEX.

North Berwick, nunnery of, 172;
chartulary printed, 191.

Novel Diseisin, brief of, 231.

Numismata Scotice, 288-9.

Nunneries, 172.

OBLATIONS, source of Church re-
venue, 186.

Observations on the Statutes, Daines
Barrington’s, 295.

Offerings, a source of Church revenue,
186.

Officers of State, list of, 74-8 ; not
different from those of England,
96 ; in Parliament, 142, 146; in
Scotland in the reign of David L.,
222. V. Great Officers of State.

Offices mentioned in charters, 85.

Official, The, 181 ; his jurisdiction,
238-9.

Old Extent; Thomas Thomson on,
12; 40s. land = 104 acres or one
ploughgate, 270, 284.

Old forms of Law, Lecture on, 209-
240.

Onions, per barrel, valued, 66.

Orcadian customs, 280-1.

Ordeal, jurisdiction of, 61, 210.

Origines Parochiales Scotiee, 291.

Orkney, bishopric of, 175; cathedral,
176 ; money measures of land,
277-280 ; rentals, 279-280.

Oughton’s Consistorial Form of Pro-
cess, 295.

Outfangthef, jurisdiction in, 58.

Ox, valued, 66.

Oxgate = 13 acres, 241, 284 ; four
oxgates = one pound of Old Ex-
tent, 284.

PaADUINAM, tenure of, 224-5.

Paisley Abbey; house of Cluniac
Benedictines, 167 ; account of the
abbey, i.; chartulary very in-
teresting, 167; printed, 191;
monks, the pursuers in an early
jury trial, 214-220.
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Pannage, right of, 41.

Parish ; vicars, distinguished from
those of the cathedral, 184 ; Parish
schools, Act establishing, 130.

Parishes, White Kennet's Law of,
295-6 ; Origines Parochiales, 291.

Parliament, Wight's History of, 11 ;
Outline of Lecture on, 21; Lec-
ture, 92-160 ; the word first form-
ally used in England in 1272,
101 ; Parliament of Brigham, the
first national assembly called by
that name, 102, 118-9; under
John Balliol, 102 ; under Robert
L, 103—name common in his
reign, 103 ; complete, 105 ; held
at Cambuskenneth,—its constitu-
tion, 105 ; similar constitutions
abroad, 106 ; constituent parts of
Parliament, 99-111; Records in
Scots, 110 ; imposing taxes, 111 ;
Parliament of the Four Burghs to
meet at Edinburgh, 114 ; burghs,
the Third Estate, 115; burghs,
not an Estate in the early Parlia-
ments of Bruce, 116 ; importance
of the Parliaments of David 1r.,
119-122 ; small barons relieved
from attendance, 122; persons
specially summoned, 123 ; clergy
as the First Estate, 141 ; persons
admitted, but not allowed to vote,
142 ; forms of Parliament, 142-3 ;
the places where the members sat,
142-3; rules for debate, 143;
sitting of Parliament, 143 ; riding
&t Parliament, ib. ; summons, 150;
proxies, 151 ; heads of monasteries
in Parliament, 170 ; appeals,
228-9 ; Auditors of Causes and
Complaints, committee of Parlia-
ment, 229. V. National As-
sembly,

Parson or rector, 184.

Partition, brief of, 231.

Pastures, in a grant in liberam baro-
niam, 43.
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Paths, roads and paths in a grant of
barony, 43.

Pauper, brief for supporting, 234.

Payment to Commissioners of Shires
and Burghs, 151-3,

Peas, grant of a dish to the monks
of Melrose, 38.

Peebles, rural deanery of, 176.

Peerages for life, 145-6.

Peerage and Consistorial Law, Rid-
dell’s, 18.

Pendicler, sub-tenant, 267.

Penicuik, reddendo for, 68.

Penny, silver, valued, 65.

Pennyland, where found, 275-6.

People (populus), how they wererepre-
sented in the National Council, 106.

Pepper, pound of, valued, 66.

Perambulation, brief of, 231.

Perth, charter of the burgh, spuri-
ous, 87.

Petary, cum petariis, pertinent of
land, 44; petary of Waltamshope,
inquest concerning, 227-8.

Picts, settled on the eastern shore,
93.

Pigeons, grant of lands cum columbis,
45,

Pinkerton, neglected Church history,
13.

Pit, grant of a barony cum fossa, 58.

Pittance, King’s, to the monks of
Melrose, 38.

Plains, conveyed in a grant of barony,
43.

Planum, means arable land, 43,

Pleas at Dull, 206-7.

Ploughgate ; extent of, 242; mili-
tary service for, 247 ; rent of, in
silver, 247 ; rent of, in the parish
of Clatt, 250-1 ; rent, on the Forbes
property, 255 ; rent, in a Lowland
parish, 262 ; rent, in a Highland
parish, 261; money extent of,
270; connected with taxation? 274,

““Points of the Crown,” reserved in
grants of barony, 60.
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Pond (stagnum), used for fish or mill
purposes, 44.

Poor, deprived of their rights in
Commons, 155 ; brief for support-
ing a pauper, 234.

Popes ; usurped the patronage of
bishoprics, 178 ; disposed of the
benefices of churchmen who died at
Rome, ib.

Porter of the monastery, his duties,
170.

Portmuoch, St. Stephen and St.
Moan’s Church of, dedication of,
208.

Poultry lands, near Edinburgh, red-
dendo for, 67.

Poultry of Ross, estimated, 66.

Poundland, where found, 275-6.

¢ Practicks ;” MS. volumes of deci-
sions collected by lawyers, 5.

Pratum, a hay meadow, 43.

Prebend, the meaning of the word,
183.

Prebendary, 179, 183.

Precentor of the cathedral; his duty,
181.

Prelates in Parliament, 170.

Prerogative, Crown lawyers stretch-
ing, 4.

Prescription, founded on in the case
of Monachkeneran, 215-6.

President of the Council ; his office,
77.

Primogeniture, right of, in the ear-
liest Scotch charter, 34-5.

Priors, specially summoned to Parlia-
ment, 123; prior and sub-prior,
officers of the Cathedral, 170.

Privilege ; persons admitted, but
not allowed a vote in Parliament,
142.

Privy Seal, the, his office, 77.

Probi Homines ; who they were,
36.

Process, forms of, 21, 22; earliest,
209.

Procuration, meaning of, 196.

INDEX.

Progresses, royal, 95.

Property, right of, precedes that of
forest, 41,

Provostries, list of, 201-2.

Proxies in Parliament, 150.

Quaegquidem clause in the charter, 39.
Quarry ; grant of lands cum lapicidiis,
45

Queen Mary'’s Jewels, Inventories of,
13, 293-4. V. Mary, Queen.

RABBITS, pair of, valued, 66.

Randolph, Thomas, receives earldom
of Moray in regality, 40.

Rathel, witness in the case of Mon-
achkeneran, 218.

Recognition, brief of, 231.

Records ; rescued from decay by
Thomas Thomson, 13; plea for
the study, 286-8; books recom-
mended, 288-296; publications,
English and Scotch, 296.

Rector or parson of a church, 184,

Rectorial tithes, 186 ; distinguished
from vicarial tithes, 193-196.

Reddendo clause, 61-8.

Red-handed, homicide taken, 210.

Reek hen, paid as custom, 257.

Reeves’s, Rev. Dr., Adomnan’s Life
of 8t. Columba, 293 ; history of the
Culdees, ib.

Reformation, Abbots and Priors in
Parliament after, 141 ; excommuni-
cation before, 149.

Regality, extent of the grant, 40.

Regiam Majestatem, first proved by
John Davidson to be copied from
Glanvill, 16.

Registrum Magni Sigilli, edited by
Thomas Thomson, 13.

Regular and secular clergy, distin-
guished, 161.

- | Relief, grant of a barony cum re-

leviis, 50. .
¢ Relig-Oran,” origin of the nam
20.
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Religious Houses; trial by ordeal
given to, 61, 210; earliest in-
formation of rural matters from
abbeys, 241.

‘“ Removing of Tenants,” by Walter
Ross, 16.

Rent; rarely stipulated in old grants
of land, 63; oldest information
concerning, 241; small money
rent paid in Badenoch, 258-9;
money valuation in the West for
rent or tax, 277.

Rental ; of Abbey of Kelso, 243-8 ;
of bishopric of Aberdeen, 250-4 ;
of Forbes property, 254-6 ; of Gor-
don estates, 256-265; of Struan
estates, 267-9 ; of the Isles, 278.9;
of bishopric of the Isles, 279 ; of
Orkney and Shetland, 279-280.

Representation ; James 1. attempts
to introduce, 122, 123; Acts in
favour of, 123, 136, 137; estab-
lished in the reign of James v,
123, 187; 20 commissioners for
shires and 10 for burghs in the
British Parliament, 139; burghs
required to send each two commis-
sioners, 141 ; afterwards one only,
142,

Residence, prebendary bound to, 183.

Restennet, charters of, in ms., 192.

Ressin, witness in the case of Mon-
achkeneran, 218.

Restalrig, collegiate church of, 201.

Restoration, bishops in Parliament
from, till the Revolution, 141.

Retours, edited by Thomas Thom-
son, 13.

Revocation, the King’s prerogative
of revoking all grants, 148,

Revolution ; the clergy no longer
an estate, 141.

Rice, Bruce'’s grantof a dish of riceand
milk to the monks of Melrose, 38.

Riddell, John ; his Peerage and Con-
sistorial Law, 18 ; his Ms. presented
to the Advocates’ Library, ib, -
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Riding of Parliament, 143.

Right, brief of, steps of procedure,
234-6.

Rinnes, deanery of, 176.

Roads, in a grant in liberam baro-
niam, 43; right of, encroached
upon, 158 ; high roads in the time
of William the Lyon and the
Alexanders, 242.

Robertson, E. W., Scotland under her
Early Kings, 291.

Robertson, Joseph ; Antiguities of
the Shires of Aberdeen and Banff ;
Inventories of Queen Mary’s Jewels;
Statutes and Councils of the Scotch
Church, 13, 293-4.

Rome; disposal of the benefices of
churchmen who died there, 178.
Rose of Kilravock’s dispute with the

Bishop of Moray, 237-8.

Rosemarknie, bishopric of Ross some-
times called, 175.

Rose-noble of gold, value of, 66.

Roslin, collegiate church of, 201.

Ross, Duke of, received his title of
honour ad vitam, 145.

Ross, Walter, a learned Writer to
the Signet, 16.

Ross, bishopric of, 175 ; sometimes
called Rosemarknie, ib.

Rossinclerach, church of, dedicated,
208.

Rotheric Beg of Carric, witness in
the case of Monachkeneran, 218.

Rouming, explained, 269.

Roxburgh, one of the burghs com-
posing curia quatuor burgorum,
114,

Ruddiman, Thomas, wrote the preface
to Anderson’s Diplomata, 289.

“ Runrig,” 252.

Rural clergyman distinguished from
cathedral vicar, 84,

Rural dean ; his jurisdiction, 183.

Rural occupation, Lecture on, 241-
285 ; earliest information from
religious houses, 241.
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Russell, John, a learned Conveyancer,
14-5.
Rutherglen, rural deanery of, 176.

Sac, jurisdiction in, 55.

St. Andrews; Bishop of, David,
churches dedicated by him, 208 ;
bishopric, 173-4 ; archdeaconries,
rural deaneries, ib.; suffragans,
174-6; register of the bishopric,
lost, 190; cathedral invested by
Alexander 1., 20 ; Priory, a house
of the canons of St. Austin, 163—
account of, 163-4; register of the
Priory printed, 191; MacBeth
and Pictish King Brude, noticed in
the register, 29; archdeaconry of,
174 ; rural deaneries, i.; Uni-
versity, register not printed, 191.

8t. Clare, nuns of, branch of Fran-
ciscans, 172.

8t. Columba, taking seisin of Iona,
20.

8t. Cuthbert’s, vicar of, 199.

St. Giles’ College Kirk, chartulary
printed, 191.

St. Mary’s Isle, register of, lost,
193.

St. Serf’s Isle in Lochleven, a house
of the Culdees, 163.

Salic law, the Crown settled on the
heirs-male of Robert 11., 109-10.
Salmon, a fresh, valued, 66 ; barrel
valued, 66 ; brief for putting down

cruives, 236-7.

Salters, till recently “astricted,” 50.

Salt-work, a pertinent of a barony,
49,

Sandilands of Calder, temporal
lords of Torphichen at the Refor-
mation, 169.

“ Sang schuils,” Act establishing,
129 ; origin of, 181.

Sarum, constitution of Cathedral of
Glasgow formed after, 172.

Schools ; Acts for establishing, 129-
130; schools of Ayr, Master of,

INDEX.

judge in the case of Monachken-
eran, 214,

Sciennes, Edinburgh, nuns of, 172.

Scone, Abbey of; inquest at, for as-
sessing all property, 108 ; corona-
tion of Robert 111.at,108-9; a mon-
astery of the Culdees, 163—after-
wards of the canons of St. Austin,
163; chartulary printed, 191 ;
monks, had the jurisdiction of
ordeal, 211; early contract of
lease between the Abbot and the
Hays of Leys, 248.

Sconin, St. Memma’s Church of,
dedication of, 208.

Scots language; version of the Sta-
tutes of Robert 1. in Scots, 104 ;
Records of Parliament in Scots,
110; language of the Acts of
Parliament, 153-4; oldest speci-
men of Scots, 248.

Scotland ; made up of several na-
tions, 92; Proper, boundaries of,
92; constitution, different from
that of England, 94; earliest
court, 98 ; liberty of the subject,
149; divided into sheriffdoms,
222 ; Scotland under her Early
Kings, 291 ; Scotland in the Middle
Ages, 291 ; Statutes and Councils
of the Scotch Church, 294.

Scots, settled in the West, 93.

Scott of Haychester, Sir Walter, cre-
ated Earl of Tarras for life, 146.

Sealing of charters, 68-9.

Seals, preserved by the monks of
Melrose, 168.

Seals, Ancient Scottish (Henry Laing),
294.

Seashore, encroached on, 155.

Secretary of State, 77.

Secular and regular clergy distin-
guished, 161 ; the secular clergy,
173-184 ; seculars members of col-
legiate churches, 201.

Sederunt of Parliament, an early
126-7.
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Seisin, manner of giving, 19-20;
brief of, 234. V. Investiture.

Senators of the College of Justice, in
Parliament, 142,

Serfs; colliers and salters till recently
‘¢ astricted,” 50; attempt to “as-
trict ¥ fishers, ib.; description of
serfs, 50-1 ; serfdom died out first
in Scotland, 159 ; brief of, 231-2;
brief enfranchising a serf, 232,
V. Native.

Serjeantry, tenure by, 62.

Services on the barony of Bolden,
244,

Session, Court of, origin and estab-
lishment, 119-122,

Sheep, a, valued, 66; white sheep
exempted from taxation, 108 ;
brief as to disease of sheep, 236 ;
flocks of sheep belonging to the
monks of Kelso, 243 ; small num-
ber of sheep in the Highlands,
263-4.

Sheer day’s work, estimated, 66.

Sheriffdoms, Scotland divided into,
222,

Shetland, money measures of land
in, 277, )

Shillingland, tax or rent connected
with, 275-6.

Shires ; to send two or more wise
men to Parliament, 122; grouped
by Cromwell, 139; represented
by 20 commissioners in the British
Parliament, . ; commissioners sat
on “furmes,” 142; commissioners
paid, 151-3.

Signature, subscribed by the King,
68.

Sitting of Parliament, 143.

Skene, Sir John, as a legal anti-
quary, 3.

Skene, Mr, W. F. ; his history of the
Coronation Stone, 164; edition of
Fordun’s Scotichronicon, 292.

Skins ; in the Gordon rental, 263.

Slavery, V. Serfs.
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Smithy (fabrina), a pertinent of an
estate, 48.

Soc, jurisdiction in, 55.

Sodor and Man, bishopric of, origin
of the title, 177.

Soltra, collegiate church of, 201.

Sorryn, meaning of, 70-1.

Souming of sheep and cattle, 268.

Spain, constitution of the Cortes of
Castille and Catalonia, 106.

Sparrow-hawk, valued, 66.

Speaker of Parliament, Act to elect,
122-3.

Spirituality of the Church, 187.

Sport, grant in lberam forestam
refers to game, 41 ; forest of Glen-
rinnes reserved to my lord the
bishop, 251.

Spurs, pair of gilt, valued, 65-6;
pair of white, valued, 66.

Squires, lesser barons called, 135.

Stagnis, in, ponds conveyed in a
grant of barony, 44.

Stair, Lord, author of our national
Jurisprudence, 6.

States-general of France, their con-
stitution, 106.

Statutes, Abridgement of, Lord
Kames's, 10; Daines Barrington’s
Observations on the Statutes, 295.

Statutes and Councils of the Scotch
Church, 294.

Steelbow, custom known as, 245.

Steel-bowman, sub-tenant, 266.

Sterling, coinage of the ¢Easter-
lings,” 64.

Steward, chief officer of the Crown,
75 ; originally a Fitzalan, b.; an
early officer in Scotland, 96.

Steward, Walter, receives the earl-
dom of Stratherne for life, 145.

Stewarts, pedigree of the, 167.

Stewart’s ¢ Answers,” 4.

Stirling, one of the burghs making
up curia quatuor burgorum, 114 ;
register of the Chapel Royal, still
in Ms,, 192.
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Stone and lime, grant of lands cum
lapide et calce, »4b.

Strathbogy, rural deanery of, 175.

Stratherne ; Earldom of, granted to
the Earl of Athol for life, 145.

Stratherne or Dunblane, bishopric
of, 175 ; founded by a subject,
ib.; rural deanery of, 174.

Strathspey ; rural deanery of, 175;
a barony of the Bishop of Moray,
187.

Struan estates, rental of, 267-9.

Struther, Thomas (Englishman),
grant of lands for his slaughter, 37.

Stuht,noticed in the Kelso rental,245.

Styles ; by Dallas of St. Martin, 14,
17 ; collection of, by the Juridical
Society, 17.

Subletting in the parish of Fetter-
near, 251.

Subscription of charters, 68.

Subtenants on the Gordon estates,
265 ; different classes on the
Drummond estates, 266-7.

Succession to the Crown, deeds regun-
lating, 108-9.

Sucken, grant cum molendinis multuris
et sequelis, 47.

Suffragans of Glasgow, 176; of St.
Andrews, 174-6.

Summons to Parliament, persons
specially summoned, 123 ; styles
of summons, 150.

Swinton, Archibald, a learned Con-
veyancer, 16.

Symbols, instances of, 19-20, 85-91.

TAILLIE, the Crown settled on the
heirs-male of Robert 11., 109-110.

Tain, charter of the burgh, spurious,
87.

Tarras, Earl of, Sir Walter Scott of
Haychester created, for life, 146.

Tarves, vicarage of, valuation of,
198.

Taxation ; inquest at Scone for
imposing a tax, 108; taxing

INDEX.

the test of the power of Parlia-
ment, 111 ; taxation in the reign
of Malcolm 1v., 111; in the reign
of William the Lyon, 113 ; in the
reign of David 11, 107-8 ; the rich
monks paying taxes, but under
protest, 169 ; verus valor and an-
tiqua taxatio, 190 ; earliest marks
of national taxation, 274; money
valuation on the West for tax or
rent, 277.

Taxing of accounts, early instance,
219.

Teaching, discouraged, 182.

Teinds, paid in the rental of Kin-
gussie, 260.

Temporality of the Church, 187.

Tenancy ; oldest description, 241 ;
joint, in Merse and Teviotdale,
242; joint, on the bishopric of
Aberdeen, 250; joint, on the
Forbes estate, 254 ; joint, on the
Gordon estates, 256.

Tenandries, grant of a barony cum
tenandriis, 49.

Tenants ; grant of a barony cum
tenentibus, 49 ; extent of the right,
ib.; different classes of tenants,
holding of the Church, 245-6 ; im-
provements by tenants, 250, 252.

Tenure clause in a charter, 40 ;
lands of Monachkeneran held for
entertaining strangers, 215.

Terce, brief of, 234.

Terregles, charter of, 43, 69-73;
savage state of society it shows,
73.

Teviotdale ; archdeaconry, 176 ; rural
deaneries, ib.; measures of land,
241 ; rents and services, 244 ; ex-
tent of a plough of land in, 270.

Thanages, list of, 83.

Thane, Scotch, equivalent to Tosch-
ach, 79 ; different from the Eng-
lish Thane; his office, 80 ; the title
changed into Toschach, §0-2.

Them, warranty or frank-pledge, 56.
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Thol, right of exacting toll, 56.

Thomson, Thomas, as an historical
lawyer, 11 ; editor of the Acts of
Parliament ; of Chamberlain Rolls;
of the Register of the Great Seal;
of the Retours; on Old Extent;
rescues the Records from decay,
ib.

Thorpe’s Ancient Laws of England,
289-90.

Thrave of straw = 24 sheaves, 268.

Tithes ; commissions for, noticed,
23-4; rectorial or great, 186;
vicarial or small, ib.; rectorial
and vicarial, distinguished, 198-
196 ; settlement of tithes, 194-9 ;
valuation of tithes, 197-9.

Titular, term explained, 204.

Topography of Scotland, 17, 290,
291.

Torphichen, Lord, 169 ; chief house
of the Knights Templars, 169,

Torwood, letter from, 103.

Toschach;equivalent to Scotch Thane,
79 ; surname assumed from the
title of thane, 80-2; Thane of
Lochaber assumed the surname of
Mac-tosche, 81-2 ; Toschach of
Monivaird, originally Thane of
Glentilt, §0-1—not connected with
Clanchattan, 83.

Toscheochdorach, office of Tosch-
ach, 79.

Treason, dead put to trial, 150 ;
¢ corruption of Blood,” ib.

Treasurer, The ; his office, 76; trea-
surer of the cathedral—his duties,
182,

Trinity College, Edinburgh, 201.

Trout-fishing, encroached upon, 158.

Tungland, register of, lost, 193.

Turbary, cum turbariis, pertinent of
of land, 44.

Turf, cart-load of, valued, 66.

Tutory, brief of, 234,

Tyronensian monks, of the order of
8t. Bonodiot, 162,
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Tytler, Patrick, noticed, 13.
Tytler, William, Writer to the Sig-
net, 14, i

UnroN; England and Scotland united
during the Commonwealth, 139 ;
law of treason imported by the
Act, ib.; Dbeneficial effects of.
149.

Unjust laws, notice of, 154.8.

Usher, the, his office, 77.

Uttingstone, rent of, 257,

VALLISCAULIUM, of the order of St.
Benedict of, 162.

Valuations of church benefices, 189;
their usefulness, 190.

Vehicles used in Teviotdale, 242,

Verus valor, Bagimond’s Roll, 190.

Vicar of cathedral, distinguished
from vicar of parish, 184.

Vicarages, valuation of, 194-9,

Vicarial or small tithes, 186 ; distin-
guished from rectorial tithes, 193-
196.

Vicinage, origin of the word, 223

Vinarium, confounded with viuar-
fum, 44.

Vivariis, in, fish-stanks in a grant in
liberam baroniam, 44 ; sometimes
used for parks, ib.; confounded
with vinarium, ib.

Voting, old county qualification of,
270. ‘

WAGER of battle, 210 ; in use in the
time of David 1., ib.

Wair, grant of land with sea-weed,
45.

Waith, grant with right of waif,
45.

Wallace, Sir William, Guardian of
the Kingdom, 102.

Ward, grant of barony cum wardis,
50 ; brief of, 281.

‘Warren, right of, 41-2,

Water, right in aquis in a grant in
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liberam baroniam, 44; ordeal of
water, 210.

Wattles, notice of a house of, 215.

Wax, pound of, valued, 65-6 ; stone
of, valued, 66.

Way, right of, encroached on, 158.

Wedder, valued, 66.

Wemyss, David, W.S,, as a Convey-
ancer, 16,

West Coast, money measures of land
on, 271; valuation of land on
the West for rent or taxes, 277.

Wheat ; bread of, used by the monks
of Melrose, 168; in the Gordon
rental, 259.

White Friars, Carmelites known as,
172.

Whithorn, register of, lost, 193.

Wight, Alexander, Law of Elections,
11 ; History of Parliament, ib.

‘Wigton, Earl of, sells his earldom, 73.

INDEX.

‘Witnesses ; facts not ascertained by,
209-10 ; examined in the case of
Monachkeneran, 215-219; jury-
men probably, 223.

Women, exempted from farm ser-
vice, 245.

Woods, grant of lands in boscis, 42.

Wool ; great produce of the estates
of the Abbey of Kelso, 243;
an item of rent on the Gordon
estates, 263.

Wrak, grant of lands, with the right
of wreck, 45.

Writers to the Signet, learned, 14-16.

‘Writing ; no record in England before
A.D. 597, 29; book of Deer, the
oldest in Scotland, ib.; elaborate
writing of monkish charters, 32.

Wyntoun’s Chronicle, 292.

ZINZIBER, pound of, valued, 65.
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The Life, Character, and Writings of Benjamin Bell,
F.RCB.E, F.RB8.E, author of a ‘Bystem of Surgery,’ and other Works. By
his Grandson, BENJAMIN BELL, F.R.C.8.E. Fcap. 8vo, price 8s. 6d,

The Holy Grail. An Inquiry into the Origin and Signifi-
cation of the Romances of the San Greiil. By Dr. F. G. BERGMANN. Feap.
8vo, price 1s. 6d.

‘‘ Contains, in a short space, a carefully-expressed of ther of
il:;‘:&lry, which compose what has been called the Epic cycle of the Ban Greil,”—
nEUm,

Homer and the Iliad.
In Three Parts. By JOHN STUART BLACKIE, Professor of Greek in the Uni-
versity of Edinburgh. 4 vols. demy 8vo, price 42s.
By the same Author.,
Four Phases of Morals: Bocrates, Aristotle, Christianity,

and Utilitarianism. Lectures delivered before the Royal Institution, London.
Feap. 8vo, price 6s.

On Democracy.
Sixth Edition, price 1s.

Musa Burschicosa.
A Book of Songs for Students and University Men. Fcap. 8vo, price 2s. 6d.

‘War Songs of the Germans, translated, with the Musie, and

Historical Illustrations of the Liberation War and the Rhine Boundary Question.
Feap. 8vo, price 2a. 6d. cloth, 2s. paper. Dedicated to Thomas Carlyle.

On Greek Pronunciation.
Demy 8vo, 3s. 6d.

Political Tracts.

No. 1. GovErnNMENT. No. 2. EpucarioN. Price 1s. each.

On Beauty. Lyrical Poems.
Crown 8vo, cloth, 8s. 6d. Crown 8vo, cloth, 7s. 6d. .

4

The New Picture Book. Recreative Instruction.

Pictorial Lessons on Form, Comparison, and Number, for Children under S8even
Years of Age. With Explanations by NICHOLAS BOHNY. Fifth Edition.
36 oblong folio coloured Illustrations. Price 7s. 6d.

The Home Life of 8ir David Brewster.
By his daughter, Mrs. GORDON. 2d Edition. Crown 8vo, price 6s.

““With his own countrymen it is sure of a welcome, and to the savants of
Europe, and of the New World, it will have a real and special interest of its own.”
—Pall Mall Gazette.

France under Richelieu and Colbert.
By J. H. BRIDGES, M.B. 8mall 8vo, price 8s. 6d.
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‘Works by John Brown, M.D., F.R.8.B.
LoCKE AND SYDENHAM. Extra feap. 8vo, price 7s. 6d.
Horxz SBussecive. Seventh Edition. Extra fcap. 8vo, price 7s. 6d.
LETTER 10 THE REV. JORN CaIRN8S, D.D. Second Edition, crown 8vo, sewed, 2s.
ARTHUR H. HALLAM ; Extracted from ¢ Hors Subsecive.” Fcap. sewed, 28. ; cloth,

28. 6d.

RaB AND H18 FRIENDS ; Extracted from ¢ Hore Subsecivee.’ Forty-sixth thousand.
Feap. sewed, 6d.

RaAB AND HIS FRIENDS. Cheap Illustrated Edition. Square 18mo ; ornamental
wrapper. [In October.

RaAB AND HIS FriENps. With Illustrations by 8ir George Harvey, R.8.A., Bir J.
Noel Paton, R.8.A,, and J. B. New Edition, small quarto, cloth, price 3s. 6d.
MarJorIiE FLEMING : A Bketch, Fifteenth thousand. Fcap. sewed, 6d.

Ovur Dogs; Extracted from ‘Horee Bubsecivee.’ Nineteenth thousand. Feap.
sewed, 6d.

““WirH BRAINS, 818 ;” Extracted from ¢ Hore Subsecivee.” Fcap. sewed, 6d.
MiNcEMoOR. Feap. sewed, 6d.

JEEMS THE DOORKEEPER : A Lay Sermon. Price 6d.

THR ENTERKIN. Price 6d.

Memoirs of John Brown, D.D. -
By the Rev. J. CAIRNS, D.D., Berwick, with Snpplementary Chapter by his Son
JorN BrowN, M.D. Fcap. 8vo, cloth, 9s. 6d.

Select Hymns for Church and Homae.
By R. BROWN-BORTHWICK. 18mo, price 2s. 6d.

The Finger of God in the Disruption and the Christian

Ministry, being the Opening and Closing Addresses delivered at the General
Assembly of the Free Church of Scotland, May 1872, by CHARLES J. BROWN,
D.D., Moderator. 8vo, price 1s.

The Biography of S8amson
Illustrated and Applied. By the Rev. JOHN BRUCE, D.D., Minister of Free 8t.
Andrew’s Church, Edinburgh. Bccond Edition. 18mo, cloth, 2s.

The Life of Gideon.
By Rev. JOHN BRUCE, D.D., Free 8t. Andrew’s Church, Edinburgh. 1 vol. fcap.
§vo, price bs.

¢“We commend this able and admirable volume to the cordial acceptance of our

readers.”—Daily Review,

Tragic Dramas from History.
By ROBERT BUCHANAN, M.A., late Professor of Logic and Rhetoric in the
University of Glasgow. 2 vols. fcap. 8vo, price 12s.

By the Loch and River Side.
Forty Graphic Illustratious by a New Hand. Oblong folio, handsomely bound, 21s.

The De Oratore of Cicero.
Translated by F. B. CALVERT, M.A. Crown 8vo, price 7s. 6d.
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My Indian Journal,
Containing descriptions of the principal Field 8ports of India, with Notes on the
Natural History and Habits of the Wild Animals of the Country. By CoLoNEL

WALTER CAMPBELL, author of ‘The Old Forest Ranger.’ 8vo, with Illustra-
tions, price 16s.

Popular Tales of the West Highlands,

Orally Collected, with a translation by J. F. CAMPBELL. 4 vols. extra fcap.
cloth, 82s.

Inaugural Address at Edinburgh,

April 2, 1866, by THOMAS CARLYLE, on being Installed as Rector of the Uni-
versity there. Price 1s.

Carswell’s Gaelic Prayer Book.
The Prayer Book, commonly called John Knox'’s Liturgy. Translated into Gaelic,
A.D. 1567, by Mr. JOHN CARSWELL, Bishop of the Isles. Edited, with an
Eunglish Translation, by THOMAS M‘LAUCHLAN, LL.D., Translator of the Book
of the Dean of Lismore. 4to, half Rozburgh. [In October.

On the Constitution of Papal Conclaves.
By W. C. CARTWRIGHT, M.P. Feap. 8vo, price 6s. 6d. )
¢ A book which will, we believe, charm careful students of history, while it
:lg dissipate much of the ignorance which in this country surrounds the subject.”
pecta

Qustave Bergenroth. A Memorial 8ketch.
By W. C. CARTWRIGHT, M.P. Author of ‘The Constitution of Papal Con-
claves.” Crown 8vo, price 7s. 6d.

“To those who knew this accomplished student, Mr. Cartwright’s enthusiastic
memoir will be very welcome,”—Standard.

Life and Works of Rev. Thomas Chalmers, D.D., LL.D.
MeMOIRS OF THE REV. THOMAS CHALMERS. By REv. W. HANNA, D.D,, LL.D. 4
vols., 8vo, cloth, £2 : 2s.
Cheap Edition, 2 vols., crown 8vo, cloth, 12s.
PosTrUMOUS WORKS, 9 vols., 8vo—

Daily Scripture Readings, 8 vols., £1:11:6. Sabbath Bcripture Readings, 2
vols., £1:18. Sermons, 1 vol, 10s. 6d. Institutes of Theology, 2 vols.,
£1:18. Prelections on Butler's Analogy, etc., 1 vol., 10s. 6d.

Sabbath Scripture Readings. Cheap Edition, 2 vols., crown 8vo, 10s.

Daily Scripture Readings. Cheap Edition, 2 vols., crown 8vo, 10s.

ASTRONOMICAL DISCOURSES, 18. COMMERCIAL DISCOURSES, 18.
SELECT WORKS, in 12 vols., crown 8vo, cloth, per vol., 6s.

Lectures on the Romans, 2 vols. S8ermons, 2 vols. Natural Theology, Lectures
on Butler’s Analogy, etc., 1 vol. Christian Evidences, Lectures on Paley’s
Evidences, etc., 1 vol. Institutes of Theology, 2 vols. Political Economy;
with Cognate Essays, 1 vol. Polity of a Nation, 1 vol. Church and College
Estagﬂishments, 1vol Moral Philosophy, Introductory Essays, Index, etc.,
1 vol

Characteristics of Old Church Architecture, etc.,
In the Mainland and Western Islands of Scotland. 4to, with Tlustrations, price 25s.
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Dainty Dishes.
Receipts collected by Lapy HARRIETT ST. CLAIR. New Edition, with many
new Receipts. Crown 8vo. Price 6s.

‘“Well worth buying, especially by that class of persons who, though their
incomes are small, enjoy out-of-the-way and recherché delicacies.”—Times.

The Constitution Violated.
An Essay by the Author of ‘The Memoir of John Grey of Dilston,” dedicated to
the Working Men and Women of Great Britain. Crown 8vo, 8s. 6d.

8ir John Duke Coleridge.

Inaugural Address at Edinburgh Philosophical Institution, Session 1870-71. 8vo,
price 1s.

Wild Men and Wild Beasts — Adventures in Camp and
Jungle. By LieuT.-CoLoNeL GORDON CUMMING. With Illustrations by Lieut.-
Col. BAIGRIE and others. Becond edition. Demy 4to, price 24s.

Also, a Cheaper Edition, with Lithographic Illustrations. 8vo, price 12s.

Notes on the Natural History of the Strait of Magellan
and West Coast of Patagonia, made during the voyage of H.M.S. ¢ Nassau’ in the
years 1866, 1867, 1868, and 1869. By ROBERT O. CUNNINGHAM, M.D,, F.R.S.,
Naturalist to the Expedition. With Maps and numerous Illustrations. 8vo, price 16s.

““There is a good deal of interesting and novel information in the present
volume, and we can recommend it especially to those whose tastes lie in that
direction.”—Standard.

The Annals of the University of Edinburgh.
By ANDREW DALZEL, formerly Professor of Greek in the University of Edin-
burgh ; with a Memoir of the Compiler, and Portrait after Raeburn. 2 vols. demy
8vo, price 21s.

Gisli the Outlaw.
From the Icelandic. By G. W. DASENT, D.C.L. S8mall 4to, with Illustrations,
price 7s. 6d.

The 8tory of Burnt Njal;
Or, Life in Iceland at the end of the Tenth Century. From the Icelandic of the
Njals Saga. By GEORGE WEBBE DASENT, D.C.L. 2 vols. 8vo, with Map and
Plans, price 28s.

Select Popular Tales from the Norse.
For the use of Young People. By G. W. DASENT, D.C.L. New Edition, with
Illustrations. Crown 8vo, 6s.

Plates and Notes relating to some S8pecial Features in S8truc-
tures called Pyramids. By 8T. JOHN VINCENT DAY, C.E, F.R.88.A. Royal
folio, price 28s.

Papers on the Great Pyramid.
By ST. JOHN VINCENT DAY, C.E., F.R.8S.A. 8vo, price 48.
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The Law of Railways applicable to Scotland, with an
Appeudix of Statutes and Forms. By FRANCIS DEAS, M.A., LL.B., Advocate.
1 vol. Royal 8vo. _ [In the press.
On the Application of Sulphurous Acid Gas

to the Prevention, Limitation, and Cure of Contagious Diseases. By JAMES
DEWAR, M.D. Thirteenth edition, price 1s.

Rheumatism and Rheumatic Gout treated on Antiseptic
Principles. By JAMES DEWAR, M.D. Price 1s.

Dick and L

Uniform with ¢ Little Tales for Tiny Tots,’ with six Illustrations. Square 18mo,
price 18,

Memoir of Thomas Drummond, R.E., F.R.A.8., Under-Secre-

tary to the Lord-Lieutenant of Ireland, 1835 to 1840. By JOHN F. M‘LENNAN,
Advocate. 8vo, price 15s.

“A clear, compact, and well-written memoir of the best friend England ever °
gave to Ireland.”—Ezaminer.
Political Survey.
By MOUNTSTUART E. GRANT DUFF, Member for the Elgin District of Burghs ;

Author of ‘Studies in European Politics,’ ‘A Glance over Europe,” &c. &c. 8vo,
price 7s. 6d.

¢ In following up his ¢Studies in European Politics’ by the ¢ Political Survey’
here before us, Mr. Grant Duff has given strong evidence of the wisdom of the
choice made by the Ministry in appointing him Under-Secretary for India. In the
space of about 240 pages, he gives us the cream of the latest information about
the internal politics of no less than forty-four different countries under four heads,
according to their situation in Europe, Asia, and Africa, Northern and Central

America, or South America.”—Pall Mall Gazette.

By the same Author.

Elgin Speeches. 8vo, cloth, price 8s. 6d.

A Glance over Europe. Price 1s.

Address as Rector at the University of Aberdeen. Price 1s.
East India Financial Statement, 1869. Price 1s.

Remarks on the Present Political 8ituation. Price 1s.

Veterinary Medicines; their Actions and Uses.
By FINLAY DUN. Third Edition, revised and enlarged. 8vo.
Social Life in Former Days;

Chiefly in the Province of Moray. Illustrated by letters and family papers. By
E. DUNBAR DUNBAR, late Captain 21st Fusiliers. 2 vols. demy 8vo, price
19s. 6d.

[In the press.




88 PRINCES STREET, EDINBURGH. 7

Deep-8ea Soundings.
COLLOQUIA PERIPATETICA. By the late JOHN DUNCAN, LL.D., Professor
of Hebrew in the New College, Edinburgh ; being Conversations in Philosophy,
Theology, and Religion. Edited by Rev. W. KNxigaT. Third Edition. 1 vol. fcap.
8vo. Price 8s. 6d.

‘“Bince these lectures were ublished there has appeared an exceedingly
interesting volume, entitled ‘Col %?ula Peripatetica,’ by the late John Duncan,
LL.D., Professor of Hebrew in the New College, Edinburgh. These Colloquies are
report.ed by the Rev. William Knight, who seems to be admirably adapted for the
task he has undertaken. His friend must have been a man of rare originality,
varied culture, great vigour in expressing thoughta which were worthy to be ex-

ressed and remembered. . he reader who shall give himself the
nefit and gratification of studyin this uhort volume (it will suggest more to him
than many of ten times its size) will find that I huve not been bribed to speak well
of it by any praise which Dr. Duncan has bestowed on me. The only excuse for
alluding to it is, that it contains the severest censure on my writings which they
have ever lncurred though they have not been so unfortunate as to escape censure.
. .. Aga.inst any ordinary criticism, even a writer who is naturally
thin-skinned b by deg tolerably hardened. One proceeding from a man
of such learning and worth as Dr. Duncan I have thought it a duty to notice.” —
Eaxtract from Preface to ‘The Conscience.” By the late Professor ¥. D. Maurwa
Second Edition, 1872.

Memoir of the late John Duncan, LL.D., Professor of Hebrew,
New College, Edinburgh. By the Rev. DAVID BROWN, D.D. B8econd edition,
crown 8vo, cloth. [In October.

“Dr Brown's book must be read and re-read. We must therefore refer our
thoughtful and inquiring readers to this discriminating and carefully wrought
biogmphy Y~ Literary World,

Edmonston and Douglas’ Juvenile Library.

Bquare 18mo, with Illustrations. 1s. each.
Dick AxND 1. THE CHARITY BAZAAR.
LitTLe TALES ¥oR TINY Tors. NEeLLY RIVERS' GREAT RICHES.
BIRDS’ NEST STORIES. 8ToRIES TOLD IN THE WOODS.
New NIGHT-CAPS.
*. Other volumes of this attractive series in preparation.

Karl’s Legacy.
By the Rev. J. W. EBSWORTH. 2 vols. ex. feap. 8vo. Price 6s. 6d.

Charlie and Ernest; or, Play and Work.
A Story of Hazlehurst School, with Four Illustrations by J. D. By M. BETHAM
EDWARDS. Royal 16mo, 8s. 6d.

A Memoir of the Right Honourable Hugh Elliot.
By his Granddaughter, the COUNTESS of MINTO. 8vo, price 12s.

“ Lady Minto produced a valusble memoir when she printed the substance of
the work before us for private circulation in 1862. It now, in its completed shape,
presents a full-length and striking portrait of a remarkable member of a remark-
able race.”—Quarterly Review.

The 8piritual Order, and other Papers selected from the MSS.
of the late THOMAS ERSKINE of Linlathen. Crown 8vo, cloth, price 5s.
It will for a few have a value which others will not the least understand. But
all must recognise in it the utterance of a spirit profoundly penetrated with the
sense of brotherhood, and with the claims of common humanity."—Spectator.
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By the same Author.

The Unconditional Freeness of the Gospel.
New Edition revised. 1 vol. fcap. 8vo. Price 8s. 6d.

The Purpose of God in the Creation of Man.
Fcap. 8vo, sewed. Price 6d.

A few Copies of the original editions of Works by the same Author are still for Sale.
The Doctrine of Election. 12mo, 7s. 6d.
An Essay on Faith. Fourth Edition, 12mo, Ss.

The Brazen Serpent; or, Life Coming through Death.
Second Edition, 12mo, 8s.

Good Little Hearts.
By AUNT FANNY. Author of the$‘ Night-Cap Beries.’ 4 vols., fancy covers, 1s.
each ; or cloth extra, 1s. 6d. each.

Charity Bazaar. ’ Nelly Rivers’ Great Riches.
Birds’ Nest Stories. Btories Told in the Wood.

I’Histoire d’Angleterre. Par M. LAME FLEURY. 1Smo, cloth, 2s. 6d.
I1’Histoire de France. Par M. LAME FLEURY. 18mo, cloth, 2s. 6d.

Christianity viewed in some of its Leading
By Rev. A. L. R. FOOTE, Author of ‘Incidents in the Life of our Sl.vlonr ’ Feap.
cloth, 3s.

Kalendars of Scottish S8aints, with Personal Notices of those
of Alba, etc. By ALEXANDER PENROSE FORBES, D.C. L., Bishop of Brechin.
1 vol. 4to. Price £3, 38. A few copies for sale on large paper, price £5, 158. 6d.

‘“ A truly valuable contribution to the archsology of S8cotland.”—Guardian.

‘‘ We must not forget to thank the author for the great amount of information
lﬁ: has put together, nnd t:;; the labour he has bestowed on a work which can never

r ative.”—S y R

Frost and Fire;
Natural Engines, Tool-Marks, and Chips, with 8ketches drawn at Home and Abroad
by a Traveller. Re-issue, containing an additional Chapter. 2 vols. 8vo, with
Maps and numerous Illustrations on Wood, price 21s.

“ A very Turner among books, in the originality and delicious freshness of its
style, and the truth and delicacy of the descriptive portions. For some four-and-
twenty years he bas traversed half our northern hemisphere by the least frequented
paths ; and everywhere, with artistic and philosophic eye, has found something to
describe—here in tiny trout-stream or fleecy cloud, there in lava-flow or ocean
current, or in the works of nature’s giant sculptor—lce e .

The Cat’s Pilgrimage.
By J. A. FROUDE, M.A,, late Fellow of Exeter College, Oxford. With 7 full
page Illustrations by Mrs. BLACKBURN (J. B.). 4to, price 6s.
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Gifts for Men. ByX. H.
1. The Gift of Repentance. I 8. The Gift of the Holy Ghost.
2. The Gift of the Yoke. 4. The Promise to the Elect.

Crown 8vo, price 6s.

¢ There is hardly a living theologian who might not be proud to claim many of
her thoughts as his own.”—Glasgow Herald.

The Gospel in Isaiah: being an Exposition of the 556th and
56th Chapters of the Book of his Prophecies. By JOHN GEMMEL, M.A., Fairlie.
Ex. fcap. 8vo, price 5s.

Arthurian Localities: their Historical Origin, Chief Country,
and Fingalian Relations, with a Map of Arthurian 8cotland. By JOHN G. 8,
STUART GLENNIE, M.A. 8vo, price 7s. 6d.

Works by Margaret Maria Gordon (née Brewster).
"" Workers. Fecap. 8vo, imp cloth, 1s.

Lapy ELINOR MORDAUNT; or, Sunbeams in the Castle. Crown 8vo, cloth, 9s.

‘WoRrk ; or, Plenty to do and How to do it. Thirty-fifth thousand. Fcap. 8vo,
cloth, 2s. 6d.

LitTrLe MiLLIE AND HER Four Praces. Cheap Edition. Fifty-third thousand.
Limp cloth, 1s.

SUNBEAMS IN THE COTTAGE; or, What Women may do. A narrative chiefly ad-
dressed to the Working Classes. Cheap Edition. Forty-third thousand. Limp
cloth, 1s.

PREVENTION ; or, An Appeal to Economy and Common-Sense. 8vo, 6d.

THE WORD AND THE WORLD. Price 2d.

Leaves or HEALING FOR THE SicK AND SorrowruL. Feap. 4to, cloth, 8s. 6d.
Cheap Edition, limp cloth, 2s.

Tre MoTHERLEsS Bov; with an Illustration by J. NoEL Parox, R.8.A. Cheap
Edition, limp cloth, 1s.
¢ Alike in manner and matter calculated to attract youthful attention, and to

attract it by the best of all means—sympathy."—Scotsman.

¢ Christopher North ;’ )
A Memoir of John Wilson, late Professor of Moral Philosophy in the University of
Edinburgh. Compiled from Family Papers and other sources, by his daughter,

Mgrs, GORDON. Third Thousand. 2 vols. crown 8vo, price 24s., with Portrait,
and graphic Illustrations.

¢ Mystifications.’
By Miss STIRLING GRAHAM. Fourth Edition. Edited by Joun Browx, M.D.
With Portrait of ¢ Lady Pitlyal.” Fcap. 8vo, price 8s. 6d.

Grandmamma’s Lessons, or Little Trix.
A 8tory for Children. S8quare 18mo, price 1s.

Life of Father Lacordaire.
By DORA GREENWELL. Fecap. 8vo. Price 6s.

¢ 8he has done a great service in bringing before the English public the caree
of a great man whose biography they might have refused to if written by a
Roman Catholic,”—Church Times.

.




10 EDMONSTON AND DOUGLAS,

S8cenes from the Life of Jesus.
By SAMUEL GREG. 8 d Edition, enl d. Ex. fcap. 8vo, price 3s. 6d.
“QOne of the few theological works which can be heartily commended to all
classes.””—Inverness Courier.

Arboriculture; or, A Practical Treatise on Raising and
Managing Forest Trees, and on the Profitable Extension of the Woods and Forests
of Great Britain. By JOHN GRIGOR, The Nurseries, Forres, 8vo, price 108, 6d.

¢ He is & writer whose authorship has this weighty recommendation, that he can
support his theories by facts, and can point to lands, worth less than a shilling an
acre when he found them, now covered with ornamental plantations, and yieldi
through them a revenue equal to that of the finest corn-land in the country. . . .
His book has interest both for the adept and the novice, for the large proprietor
and him that has but a nook or corner to plant out.”—Saturday Review,

‘¢ Mr. Grigor's practical information on all points on which an intending planter
is interested is particularly good. . . . e have placed it on our shelves as a
first-class book of reference ou all points relating to Arboriculture ; and we strongly
recommend others to do the same.”—Farmer.
An Ecclesiastical History of Scotland,
From the Introduction of Christianity to the Present Time. By GEORGE GRUB,
A M. 4 vols. 8vo, 42s.

Chronicle of Gudrun ;

A Story of the North S8ea. From the medizval German. By EMMA LETHER-
BROW. With frontispiece by J. NoxrL PatoN, R.8.A. New Edition, price 5s.
Notes on the Early History of the Royal 8cottish Academy.

By 8ir GEORGE HARVEY, Kt., P.R.8.A. 8vo, price 8s. 6d.

The Resurrection of the Dead.
By WILLIAM HANNA, D.D., LL.D., author of ‘““The Last Day of our Lord’s
Passion,” etc. 1 vol. fcap. 8vo. [In October.

The Wars of the Huguenots.
By REv. WILLIAM HANNA, D.D., LL.D. Ex. feap. 8vo, price 5s.

The Life of our Lord.
By the Rev. WILLIAM HANNA, D.D.,, LL.D. 6 vols.,, handsomely bound in
cloth extra, gilt edges, price 30s.
Separate vols., cloth, extra gilt edges, price 5s. each.
1. THE EARLIER YEARS OF OUR Lorp. 8th Thousand.
2. THE MINISTRY IN GALILEE. S8econd Edition.
3. THE CLOSE OF THE MINIsTRY. 6th Thousand.
4. THE PassioN WEEK. 5th Thousand.
5. THE LasT DAY OF OUR LORD'S PassioN. 47th Thousand.
6. Toe ForTYy DAYS AFTER THE RESURRECTION. 9th Thousand.

Heavenly Love and Earthly Echoes.
By a Glasgow Merchant. 8d Edition. 18mo, price 1s. 6d.
“We have read this volume with unmingled satisfaction. We very cordially re-
commend it, as one much fitted to commend religion to the young, to cheer and
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help the tempted and desponding, and indeed to have a wholesome influence on
the minds and hearts of all.”—Original Secession Magazine.

¢ Fitted to be useful and heart-stirring to all who are in earnest in religion. We
hope and believe it will reach many more editions.”—Christian Work.

Herminius.
A Romance. Byl E. 8. Feap. 8vo, price 6a.

The Historians of 8cotland.

An Annual Payment of £1 will entitle the Subscriber to Two volumes. Price to
Non-Subscribers, 158. per volume.

1. Scotichronicon of John"de Fordun, from a contemporary
MS. at the end of the Fourteenth century, preserved in the Library at Wolfen-
biittel, in the Duchy of Brunswick; collated with other known MSS, of the
original chronicle. Edited by Mr. WiLLiax F. S8geNe. In 2 vols. demy 8vo.
Vol. 1 ready for Subscribers. Vol. 2 completing the work in November.

In Preparation.

2. The Metrical Chronicle of Andrew of Wyntoun, Prior of
8t. Serf’s Inch in Lochleven, who died about 1426. The work now printed entire
for the first time, from the Royal M8, in the British Museum, collated with other
MSS. Edited by Mr. Davip LaiNag. In 8 vols. demy 8vo. Vols. 1 and 2 will be
ready for subscribers in November.

If the Gospel Narratives are Mythical, what then P
Crown 8vo, price 8s. 6d.

¢ This is a striking little essay, . . . thoughtful and subtle. It is an attempt to
show that thing like the philosophy of the Christian Gospel would be forced
upon us by the facts of our spiritual nature.”—Spectator.

Lectures on Scotch Legal Antiquities.

By COSMO INNES, F.8.A., author of ‘8cotland in the Middle Ages.”

Contents :—I. Introductory. II. Charters. III. Parliament. IV. The Old
Church. V. Old Forms of Law. VI. Rural occupations. VII. Student’s Guide
Books. VIII. Appendix. In 1 vol. demy 8vo. [In October.

8ketches of Early Scotch History.

By COSMO INNES, F.8.A., Professor of History in the University of Edinburgh.
1. The Church; its Old Organisation, Parochial and Monastic. 2. Universities.
8. Family History. 8vo, price 16s.

Concerning some 8cotch Surnames.
By COSMO INNES, F.8.A., Professor of History in the University of Edinburgh.
Small 4to, cloth antique, 5s.

Instructive Picture-Books.
Folio, 7s. 6d. each.

“These Volumes are among the most instructive Picture-books we have seen,
and we know of none better calculated to excite and gratify the appetite of the
young for the knowledge of nature.”—Times.
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L

The Instructive Picture Book. A few Attractive Lessons from the Natural
History of Animals. By ADAM WHITE, late Assistant, Zoological Department,
British Museum. With 54 folio coloured Plates. Eighth Edition, -containing many
new Illustrations by Mrs. BLACKBURN, J. STEWART, GOURLAY BTEELL, and others,

IL
The Instructive Picture Book. Lessons from the Vegetable World. By the
Author of ‘The Heir of Redclyffe,’ ‘ The Herb of the Field,’ etc. New Edition,
with 64 Plates. oL

Instructive Picture Book. The Geographical Distribution of Animals, in a
Beries of Pictures for the use of Schools and Families. By the late Dr, GREVILLE.
‘With descriptive letterpress. New Edition, with 60 Plates.

Iv.
Pictures of Animal and Vegetable Life in all Lands. 48 Folio Plates.
V.
Recreative Instructi Pictorial L on Form, Comparison, and number,

for Children under 7 years of age, with explanations. By Nicholas Bohny. Fifth
edition. 26 Oblong folio Plates, price 7s. 6d.

The History of Scottish Poetry,
From the Middle Ages to the Close of the Beventeenth Century. By the late
DAVID IRVING, LL.D. Edited by JoEN ArTkEN CARLYLE, M.D. With a Memoir
and Glossary. Demy 8vo, 16s.

Sermons by the Rev. John Ker, D.D., Glasgow.
Ninth Edition. Crown 8vo, price 6e.

““This is a very remarkable volume of sermons. And it is no doubt a most
favourable symptom of the healthiness of Christian thought among us, that we
are 80 often able to begin a notice with these words.

“ We cannot help wishing that such notice more frequently introduced to our
readers a volume of Church of England sermons. 8till, looking beyond our pale,
‘we rejoice notwithstanding.

“ Mr. Ker has dug boldly and diligently into the vein which Robertson opened ;
but the result, as compared with that of the first miner, is as the product of skilled
machinery set against that of the vigorous unaided arm. There is no roughness,
no sense of labour ; all comes smoothly and regularlyon the page—one thought
evoked out of another. As Robertson strikes the rock with his tool, unlooked-
for sparkles tempt him on; the workman exults in his discovery; behind each
beautiful, strange thought, there is yet another more strange and beautiful still.
‘Whereas, in this work, every beautiful thought has its way prepared, and every
strange thought loses its power of starting by the exquisite harmony of its
setting. Robertson’s is the glitter of the ore on the bank ; Ker's is the uniform
shining of the wrought metal. We have not seen a volume of sermons for many a
day which will so thoroughly repay both purchase and perusal and re-perusal.
And not the least merit of these sermons is, that they are eminently suggestive.”—
Contemporary Review.

“‘ The sermons before us are indeed of no order; g a host of com-
petitors they occupy a high class—we were about to say the highest class—
whether viewed in point of composition, or thought, or treatment.
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¢ He has gone down in the diving-bell of a sound Christian philosophy, to the
very depth of his theme, and has brought up treasures of the richest and most
recherché character, practically showing the truth of his own remarks in the preface,
¢ that there is no department of thought or action which cannot be touched by that
gospel which is the manifold wisdom of God.” These subjects he has exhibited in
a style corresponding to their brilliancy and profoundness — terse and telling,
elegant and captivating, yet totally unlike the tinsel ornaments laid upon the sub-
Jject by an elaborate process of manipulation—a style which is the outcome of the
sentiment and feelings within, shaping itself in appropriate drapery.”’—British and
Foreign Evangelical Review.

Studies for Sunday Evening; or, Readings in Holy Writ.
By Lorp KINLOCH. New edition, in 2 vols. fcap. 8vo, price 9s.
Also separately.

Readings in Holy Writ, and Studies for Sunday Evening.
Price 48. 6d. each.

Faith’s Jewels.

. Presented in Verse, with other devout Verses. By Lorp KINLOCH. Ex. fcap.
8vo, price 6s.

The Circle of Christian Doctrine ;
A Handbook of Faith, framed out of a Layman’s experience. By Lorp KINLOCH.
Third and Cheaper Edition. Fecap. 8vo, 2s. 6d.

Time’s Treasure;
Or, Devout Thoughts for every Day of the Year. Expressed in verse. By Lorp
KINLOCH. Fourth and Cheaper Edition. Fcap. 8vo, price 8s, 6d.

Devout Moments.
By Lorp KINLOCH. Price 6d.

Supplemental Descriptive Catalogue of Ancient ScottishSeals.
By HENRY LAING. 4to, profusely illustrated, price £3 : 8s.

The Philosophy of Ethics:
An Analytical Essay. By SIMON 8. LAURIE, A.M. Demy 8vo, price 6s.

Notes, Expository and Critical, on certain British Theories
of Morals. By SIMON 8. LAURIE. 8vo, price 6s.

The Reform of the Church of Scotland ¢
Tn Worship, Government, and Doctrine. By ROBERT LEE, D.D., late Professor
of Biblical Criticism in the University of Edinburgh, and Minister of Greyfriars.
Part I. Worship. Second Edition, fcap. 8vo, price 8s.

Life in Normandy ;
Sketches of French Fishing, Farming, Cooking, Natural History, and Politics,
drawn from Nature. By an ENcrism ResipENT. Third Edition, crown 8vo,
cloth ex. gilt, price 4s. 6d.
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A Memoir of Lady Anna Mackens=ie,
Countess of Balcarres, and afterwards of Argyle, 1621-1706. By ALEXANDER
LORD LINDSAY (Earl of Crawford). Fcap. 8vo, price 8s. 6d.

“ All who love the byways of history should read this life of a loyal Covenanter.”
—Atlas.

Lismore, Book of the Dean of.
Specimens of Ancient Gaelic Poetry, collected between the years 1512 and 1529
by the Rev. JAMES M‘GREGOR, Dean of Lismore—illustrative of the Language
and Literature of the Scottish Highlands prior to the Sixteenth Century. Edited,
with a Translation and Notes, by the Rev. TROMAS MACLAUCHLAN. The Introduc-
tion and additional Notes by WiLLiax F. S8RENE. 8vo, price 12s.

Literary Relics of the late A. 8. Logan, Advocate, Sheriff
of Forfarshire. Extra fcap. 8vo, price 8s. 6d.

Little Ella and the Fire-King,
And other Fairy Tales. By M. W., with Illustrations by HENRY WARREN. Second
Edition. 16mo, cloth, 8s. 6d. Cloth extra, gilt edges, 4s.

Little Tales for Tiny Tots.
With 6 Illustrations by Warwick Brookes. Square 18mo, price 1s.

A Survey of Political Economy.
By JAMES MACDONELL, M.A. Ex. fcap. 8vo, price 68

¢ The author has succeeded in producing a book which is almost as easy read-
ing as a three-volume novel,”—A thenzum.

“Of its class it is one of the best we have seen ; and had we to choose for a
beginner among the crowd of manuals and introductions to the study, there is
much which would induce us to recommend the present volume.”—Spectator.

¢ Mr Macdonell's book, entitled ‘A Survey of Political Economy,’ establishes
him as a writer of authority on economical subjects.”—MR. NEWMARCH.

Ten Years North of the Orange River.
A Story of Everyday Life and Work amnong the South African Tribes, from 1859 to
1869. By JOHN MACKENZIE, of the London Missionary Society. With Map
and Illustrations. 1 vol. crown 8vo, cloth, extra gilt, price 4s. 6d.

Nuge Canors Medicee.
By DOUGLAS MACLAGAN, Professor of Medical Jurisprudence in the University
of Edinburgh. A new edition enlarged with Illustrations by THoMAs FAED, R.A. ;
WiLLiaM Douras, R.8.A.; JAMES ARCHER, R.8.A.; JoHN BALLANTYNE, R.S.A.,
etc. In1 vol 4to. [In November.

Select Writings: Political, 8cientific, Topographical, and
Miscellaneous, of the late CHARLES MACLAREN, F.R.8.E,, F.G.8., Editor of
the Scotsman. Edited by Rosert Cox, F.8.A. Scot., and Jaurs Nicor, F.R.S.E.,
F.G.8., Professor of Natural History in the University of Aberdeen. With a
Memoir and Portrait. 2 vols. crown 8vo, 15s.
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Memorials of the Life and Ministry of Charles Calder
Mackintosh, D.D., of Tain and Dunoon. Edited, with a S8ketch of the Religious
History of the Northern Highlands of Bcotland, by the Rev. WiLLiAM TAYLOR,
M.A. With Portrait. Second Edition, extra fcap. 8vo, price 4s. 6d.

Macvicar’s (J. G., D.D.)

THE PHILOBOPHY OF THE BEAUTIFUL; price 6s. 6d. Firsr LiNes or BcIENOE BiM-
PLIFIED ; price 8. INQUIRY INTO HUMAN NATURE ; price 7s. 6d.

Mary Stuart and the Casket Letters.
By J. F. N., with an Introduction by HENRY GLAssFORD BeLL. Ex. foap. 8vo,
price 4s, 6d.

Max Havalaar;

Or, The Coffee Auctions of the Dutch Trading Company. By MULTATULI;
translated from the original MS. by Baron Nahuys. With Maps, price 14s.

‘Why the S8hoe Pinches.

A contribution to Applied Anatomy. By HERMANN MEYER, M.D., Professor
of Anatomy in the University of Zurich. Price 6d.

The Estuary of the Forth and adjoining Districts viewed
Geologically. By DAVID MILNE HOME of Wedderburn. 8vo, cloth, with M
and Plans, price 5s.

The Herring :

Its Natural History and National Importance. By JOHN M. MITCHELL. With
8ix Illustrations, 8vo, price 12s.

The Insane in Private Dwellings.

By ARTHUR MITCHELL, A.M., M.D., Commissioner in Lunacy for Scotland
etc. 8vo, price 4s. 6d.

Creeds and Churches.

By the Rev. Bik HENRY WELLWOOD MONCREIFF, Bart.,, D.D. Demy 8vo.
Price 3s. 6d.

Ancient Pillar-S8tones of Scotland :

Their Significance and Bearing on Ethnology. By GEORGE MOORE, M.D, 8vo,
price 6s. 6d.

Heroes of Discovery.

By SAMUEL MOSSMAN. Crown 8vo, price bs.

Political Sketches of the State of Europe—from 1814-1867.
Containing Ernest Count Miinster's Despatches to the Prince Regent from the

Congress of Vienna and of Paris. By GEORGE HERBERT, Count Mtnster.
Demy 8vo, price 98,

Biographical Annals of the Parish of Colinton.
By THOMAS MURRAY, LL.D. Crown 8vo, price 8s. 6d.
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History Rescued, in Answer to *“ History Vindicated,” being

a recapitulation of ¢ The Case for the Crown,” and the Reviewers Reviewed, in re
the Wigtown Martyrs. By MARK NAPIER. 8vo, price 5s.

Nightcaps:

A Series of Juvenile Books. By ‘‘ AUNT FANNY.” 6 vols. square 16mo, cloth,
In case, price 12s., or separately, 2s. each volume.

1. Baby Nightcaps. 8. Big Nightcaps. 5. Old Nightcaps.

2. Little Nightcaps. 4. New Nightcaps. 6. Fairy Nightcaps.

“ Neither a single story nor a batch of tales in a single volume, but a box of six
pretty little books of choice fiction, is Aunt Fanny’s contribution to the new supply
of literary toys for the next children’s season. Imagine the delight of a little girl
who, through the munificence of mamma or godmamma, finds herself possessor of
Aunt Fanny’s tastefully-d ted box. C ive the exultation with which, on
raising the lid, she discovern that it contains six whole and separate volumes, and
then say, you grown-up folk, whose pockets are bursting with florins, whether you
do not think that a few of your pieces of white money would be well laid out in
purchasing such pleasure for the tiny d 18 of your acquaint: , who like to
be sent to bed with the fancies of .a pleasant story-teller clothing their sleepy
heads with nightcaps of dreamy contentment. The only objection we can make to
the quality and fashion of Aunt Fanny's Nightcaps is, that some of their joyous
notions are more calculated to keep infantile wearers awake all night than to dis-
pose them to slumber. As nightcaps for the daytime, however, they are, one and
all, excellent.”—Athenzum.

Nzw NieaTcars. New cheaper Edition, Fancy Cover, price 1s.

ODDS AND END S—Pric 6d. Each.

Vol. L., in Cloth, price 4s. 6d., containing Nos. 1-10.
Vol IL, Do. do. Nos. 11-19.

1. Sketches of Highland Character. 2. Convicts. 3. Wayside Thoughts.
4. The Enterkin. 5. Wayside Thoughts—Part 2.
6. Penitentiaries and Reformatories. 7. Notes from Paris.
8. Essays by an Old Man. 9. Wayside Thoughts—Part 3.
10. The Influence of the Reformation. 11. The Cattle Plague.
12. Rough Night's Quarters. 13. On the Education of Children.
14. The Stormontfield Experiments. 15. A Tract for the Times.
16. Spain in 1866. 17. The Highland Shepherd.
18. Correlation of Forces. 19. ¢ Bibliomania.’
20. A Tract on Twigs. 21. Notes on Old Edinburgh.
22. Gold-Diggings in Sutherland. 23. Post-Office Telegraphs.

The Bishop’s Walk and The Bishop’s Times.

By ORWELL. Fecap. 8vo, price 5.

Man: Where, Whence, and Whither ?

Being a glance at Man in his Natural-History Relations. By DAVID PAGE,
LL.D. Feap. 8vo, price 3s, 6d.
“ Cautiously and temperately written.”—Spectator.
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