


















































2 LIFE OF LORD WESTBURY 1861-

amending measure of less ponderous dimensions
than its predecessor. The question had become
troublesome, and the Government determined to
bring it to a speedy settlement. We see from the
following letters how great was the pressure of Sir
Richard Bethell’s official duties at this period :—

¢ Hackwood, Jan. 27 [1861].

‘Dear Lord Palmerston—I have had the honour of receiving
your Lordship’s letter on the subject of my Bankruptcy Bill.

‘I did not know that any section of the Cabinet had been
appointed to consider it. If I had, I should have been glad to
have discussed with them two or three subjects. It will not be
possible to send them a complete copy of the Bill until Monday,
the 3d February, as it will not be completely printed before that
time ; but that is immaterial, as although the Bill is entirely recast
and rearranged, its principal features remain the same as last year.

¢I shall be happy to see any members of the Cabinet either
on Wednesday or Saturday, but as there are many books and
papers which it may be necessaty to refer to, I hope they will do
me the favour to come to Lincoln’s Inn at any hour convenient
to themselves. Your Lordship is pleased to add that the Cabinet
desire me to give notice of the Bill on the first day of the session,
and to bring in the Bill a few days afterwards. It was my inten-
tion so to do. But it would have been more acceptable to me
if this intimation from the Cabinet had been less mandatory in
its form of expression. The laborious duty I have undertaken
of bringing in measures of legal reform is a self-imposed voluntary
obligation, discharged at great personal sacrifices, and must not
be the subject of peremptory communications.

¢ In the hope that I may receive some satisfactory assurance
from your Lordship on this subject, I will remind you that there
is another measure hardly less important than the bankruptcy
reform, which has engaged much of my time, and in which I am
most anxious to have a meeting with your Lordship and the Chief

Commissioner of Works—I mean the Law Courts Concentration
Bill
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¢I had hoped that this and the Bankruptcy Bill might have
been brought in during the first week or ten days of the session.
¢The Artistic Copyright Bill is another measure which has also
engaged much of my attention, and I shall be glad of an oppor-
tunity of explaining it to you.—Believe me, yours faithfully,
RICHARD BETHELL.

Lord Palmerston’s reply has not been preserved,
but it was of a nature to appease the Attorney-
General’s discontent, for two days later he wrote
again :(—

¢ Lincoln’s Inn, Jan. 29, 1861.

¢ My dear Lord—Many thanks for your kind conciliatory letter.
I have been unwell lately, and feel much the weight of the load
on my shoulders, and I suppose that I had become more than
usually irritable.

¢ Remember I have no one to help me, even by the application
of a finger, for all these matters are out of the line of thought of
the Solicitor-General,! and the Chancellor does nothing but tease
me with constant exhortations to have a// the Bills ready by the
commencement of the session.?

‘T am obliged too, personally, to do all the Government business
that requires anything more than common attention. Forgive me,
therefore, if I have been peevish. Remember I have been de-
scribed by Gladstone as “a hewer of wood and drawer of water
to the Cabinet” (servus servorum, ‘‘a servant of servants shall he

1 Sir William Atherton, who had succeeded Sir Henry Keat-
ing on the appointment of the latter as Justice of the Common
Pleas in December 1859, was of the common law bar.

2 In Lord Campbell’s diary, under the date December 23,
1860, is the entry:—‘ Mr. Attorney and I have hitherto gone on
very amicably; but, in spite of his magniloquent professions
about the law reforms he is to bring forward next session, I have
not yet been able to get from him a draft of any of his Bills, and
I am afraid that when Parliament meets we may fall into disrepute
and may be driven to disparage each other.’—Zife of Lord
Campbell, vol. ii. p. 387.
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be”), and every paltry Chamber of Commerce in the country
thinks itself at liberty to abuse me in the newspapers if I do not
accord to its members the palm of absolute wisdom.

¢ Satis superque de hoc. 1 will come down to the Cabinet
and bring the Bankruptcy Bill with me on Saturday, and will wait
until you are at leisure to call me in. I will write to William
Cowper and beg him to give me a meeting then, whilst the
Cabinet is engaged on the Law Courts Bill.

‘I have begged the Lord Chancellor to take on his shoulders
the Land Transfer Bill, and introduce it in the Lords (which
ought to be the course), and I have offered to explain it all to him,
but “Jock is too canny,” and so I must do it myself. As soon
as the other Bills are well forward, I will bring it in.

¢ Of course it will be a great pleasure to me to dine with you
on Monday.—Yours sincerely, RicHARD BETHELL.

The Bankruptcy Bill was very well received
both by the legal and mercantile communities, and
the Attorney-General, unassisted, took it through
Committee at an almost unprecedented pace, his
conciliatory tone and clear explanations doing much
to recommend it to both sides of the House. In
the Lords more difficulty was encountered. Lords
Brougham, Cranworth, and Chelmsford were no-
toriously hostile to the measure as it stood, and
Lord Campbell, single-handed, was no match for
his opponents. It seemed only too likely that the
Bill would again have to be abandoned. Sir
Richard Bethell wrote to Lord Palmerston :—

‘I have made such representation to the other side as to the
determined course we would adopt if the Tory Lords attempted to
do any material damage to the Bankruptcy Bill in their House, or

to refer it to a Select Committee (that they may mutilate it without
public responsibility), that I think you will find Lord Derby will



1862 BECOMES LORD CHANCELLOR 5

not make any attempt of the kind. At least I was so assured
on Friday by a leading member of their party.’

But the representation was ineffectual. The
Bill was referred to a Select Committee, when
official assignees were substituted for the creditors’
assignees, and the provisions relating to the Chief
Judge, which were the most valuable part of it,
were struck out. The Bill came back sadly muti-
lated, much to the disgust of its projector, who
made no concealment of his opinion that, in its
altered shape, it was absolutely useless. Before,
however, the Lords’ amendments came to be con-
sidered in the House of Commons, the sudden
death of Lord Campbell removed Sir Richard Bethell
to the Upper House.

No one now questioned his right to receive the
reward to which his distinguished public services
and unrivalled position at the Equity bar plainly
entitled him. On the 27th of June 1861 he received
the Great Seal, and was raised to the peerage by
the title of Baron Westbury, of Westbury, in the
county of Wilts. He took his designation from the
town nearest to Bradford, as he was precluded from
assuming that of his native place. There was some
fitness in connecting the name of Westbury with
a legal peerage, for another distinguished lawyer,
Sir William Blackstone, had been associated with
the borough as its representative in Parliament a
hundred years before.

Much curiosity was expressed as to the way in
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which the eminent advocate would acquit himself in
the exalted station of ‘prime man of the State.
Uniting the highest qualifications of lawyer and
jurist with the advantages of a considerable politi-
cal experience, Lord Westbury had an excellent
opportunity of associating his name with those
great reforms of the law which he had already
inaugurated, and the completion of which he con-
sidered essential to the establishment of a simple,
uniform, and comprehensive system of jurispru-
dence. With respect to the discharge of his political
duties as President of the House of Lords no
very confident expectations were expressed. The
permanent majority by which the Government were
opposed in the Upper House made the position of
the Chancellor one which demanded peculiar tact,
good temper, and firmness.!

! The following formed the Cabinet on Lord Westbury’s
appointment :—

First Lord of the Treasury . Viscount Palmerston.
Lord Chancellor . . Lord Westbury.

Lord President of the Counul . Earl Granville.

Lord Privy Seal . . . Duke of Argyll.

Home Secretary . . . Sir George Grey.

War Secretary . . . . Sir George Cornewall Lewis.
Foreign Secretary . . . Lord John Russell.
Indian Secretary . . Sir Charles Wood.
Chancellor of the Exchequer . Mr. Gladstone.

First Lord of the Admiralty . Duke of Somerset,
President of the Board of Trade .  Mr. Milner Gibson.
Postmaster-General . . . Lord Stanley of Alderley.

Chief Commissioner of the |

Poor Law Board }

Chancellor of the Duchy of )
Lancaster

Mr. Villiers.

Mr. Cardwell.
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The predominant feeling of the Chancery bar
was undoubtedly one of relief at the removal of
the great leader. He had been in the full swing
of practice for nearly forty years—such a practice as
for duration and success, taken together, was unex-
ampled. For almost twenty years he had enjoyed
unquestionable supremacy, and at the time of his
elevation to the woolsack his professional income
very nearly approached /30,000 a year.

His own feelings on his appointment found some
expression in a letter to a lady who was his oldest
friend :—

‘I well knew the pleasure that you would feel on hear-
ing of my elevation to the dignity of Lord Chancellor of Great
Britain. You remember my dear father’s prophecies and the
confidence with which he used to announce that his words
would be fulfilled. You, my dear friend, were my earliest play-
mate, and will recollect the struggles and anxieties of early years.
I shall be sure therefore that your good wishes will accompany
me in my elevated position. It is indeed a place of great anxiety
and responsibility,—to me especially, because much is expected
of me. God grant me grace and strength to be useful in my
generation.

‘No doubt it is a noble thing to live in a country where in-
dustry and moderate ability can accomplish so much, and that
without sacrificing one iota of manly independence. For from
my youth up I have truckled to no man, sought no man’s favour,
but both at the Bar and in politics have been independent even
to a fault.

To another friend he wrote: ‘The duties of
my office are very onerous and extensive, and I
regret to say that all useful measures now encounter
so much factious and bigoted opposition, that I very
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much doubt being able to be of much public
utility.’

Strange to say, even at the very time of
attaining this proud elevation, Lord Westbury's
mind turned to anticipations of rest and freedom
when he should have retired from public life.
“Everything,” he wrote to one of his sons-in-law,
“has been most gratifying to me since my accession
to office. The heap of congratulations and eulogies
is more than I ever supposed I should live to re-
ceive.” He added, ‘I have taken a fancy to a house
in Hayling Island—Lennox Lodge. Itisto be had
very cheaply, and as soon as I am out of office it
would suit me for yachting excellently well. . . . You
know I hate a crowd and a multitude of people,
and deserted Hayling seems to be the only place
to ensure retirement.’

Sir William Atherton succeeded to the post of
Attorney-General, and Sir Roundell Palmer became
Solicitor-General. There was some idea of promot-
ing Palmer to the higher office, and leaving Ather-
ton, whose powers were of a more superficial kind,
in his former place. It was said that some one re-
monstrated with the Lord Chancellor on this sub-
ject: ‘Surely, you are not going to put Palmer over
Atherton’s head ;’ a remark which drew from Lord
Westbury the characteristic rejoinder: ‘Certainly
not; I never attempt impossibilities. 1 did not
know that Atherton had a head.” For Sir Roundell
Palmer’s ability as an advocate Lord Westbury



1862 THE PEERS AND THE BANKRUPICY BILL 9

entertained the greatest admiration: he observed
on one occasion: ‘If Palmer could get rid of the
habit of pursuing a fine train of reasoning on a
matter collateral to the main route of his argument,
he would be perfect.’

The Chancellor’s first speech from the woolsack
was delivered in circumstances of some perplexity.
The House of Commons had disagreed to the serious
alterations made by the Lords in the Bankruptcy
Bill, and when their amendments came on for con-
sideration at the end of July, Lord Westbury was in
this dilemma: either he must place himself in anta-
gonism to the majority of the peers, or surrender
what in the other House he had declared to be some
of the most valuable provisions of his own Bill
With his usual self-confidence he chose the former
alternative, but the tone of his address was ill
designed to induce the peers to abandon their
position. After drawing a sarcastic contrast between
the proceedings of the two Houses with regard to
the measure, he insinuated that the alterations which
had been made in it were due to party motives rather
than regard for the administration of justice. This
line of observation was interrupted by cries of
dissent, and elicited from Lord Chelmsford a warm
disclaimer on behalf of the Opposition. In his reply
the Chancellor, fairly roused, displayed more temper
than discretion. He lectured Lord Cranworth on
his want of apprehension, and ironically expressed
satisfaction at making the discovery how the Select
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Committee had arrived at their conclusions : ‘ If they
had no further information before them as to the
contents of the Bill than the knowledge of the sub-
ject, and of the subject of bankruptcy generally,
which has been exhibited by my two noble and
learned friends, I have no right to be at all sur-
prised at that conclusion ; and when I consider the
irresistible effect of the witticisms with which their
lucubrations ended, I may assume that in the Com-
mittee solvuntur tabule risu, and so the Chief Judge
was dismissed.’

The peers were unused to this kind of language,
though probably, if Lord Westbury had been more
conciliatory, the result might have been the same.
They adhered to their amendment relating to the
Chief Judge, but waived the others. Mutilated as it
was, the Bill seemed too valuable to be lost. At that
late period of the Session it was useless to prolong
the struggle; accordingly the Lords’ amendment
was accepted by the Government and the Bill
passed. Lord Cranworth’s dogged opposition to
the reform on which the Chancellor was intent had
been the chief source of his irritation.!

Lord Westbury always objected to the Act

1 ¢We happen to know from the lips of the late Lord West-
bury that, in his opinion, Lord Cranworth had the unhappy knack
of making such proposals for their amendment as would entirely
defeat some of Lord Westbury’s most masterly measures. He
particularly expressed to the writer this opinion with reference to
the plans for reforming the Court of Bankruptcy and for effecting
a digest of the law.— Zaw Magazine, 1873, vol. ii. p. 724.
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being called by his name, and compared it to a
watch from which the mainspring had been taken.
A few months later he declared that for every hydra
head of abuse which he hoped to have destroyed,
seven new ones had arisen, and that he despaired of
seeing the bankruptcy business properly conducted
until there was an efficient official superintendence.!
The alterations which had been introduced during
its discussion made the provisions of the Act incon-
sistent and unworkable.

As soon as Parliament was prorogued the Chan-
cellor turned his attention to the question of his
Church patronage, and wrote to explain to Dr.
Jeune the scheme which he had formed for its

improvement :—
¢ Weymouth, Aug. 19, 1861.

¢ My dear Vice-Chancellor—I enclose you a letter just re-
ceived. I wish I had more Christian charity. Being abused I
think hardens the heart,

‘I am devising a great scheme, so at least I think it. No
doubt it will be attributed to the worst motives. You know, as
Chancellor, I am patron of about 150 livings, each under £150
per annum. My great desire is to augment them. Very many
wealthy persons in the country would, I am assured, be glad to
buy them on the following terms:—1I propose to get an Act of
Parliament enabling me to transfer the advowson of any living
not exceeding £ 150 per annum to any person gratuitously on his
engaging at once to augment the income by one-third, and on the
church becoming vacant, to add as augmentation another third,
in each case a proper investment being made. Thus if the
living of A is worth ;{100 per annum, and is held by Parson B,

! This superintendence has been provided by Mr. Chamber-
lain’s Act of 1883.
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aged fifty, I transfer the advowson out and out to Squire C,
who at once increases the 4100 by £33 per annum, and on the
death of Parson B makes the.living worth £166 per annum,
the advowson being Squire C’s property.

‘I put the terms low, as I think, to secure purchasers. Do
you think it will succeed? If it does, I shall have done more for
the Church in one year than certain Commissioners have done in
twenty. Give me your opinion, but you must not mention it, as
the Queen’s consent must be obtained.—VYours sincerely,

WESTBURY.

In reply, Dr. Jeune made the following observa-
tions :—

‘Now as to your great plan, great like all your plans. You
will be met with the objection that the only means of keeping up
the influence of Government, and so of public or lay opinion on
the Church of England, and of preserving it from the hierarchical
spirit, which in this country would be fatal to it, is to keep patron-
age in the hands of the Crown ; that the higher patronage is not
sufficient for this, and the patronage of benefices is too scanty
already ; that if you diminish it you will have again the deplorable
spectacle of the last century when the bishops thought one way
and the clergy another; the result being that episcopal power,
which is really one of opinion and paternal influence, wholly died
away, and the result was a dead Church. You will be told too
that the Ecclesiastical Commissioners will in due time augment
all the small livings in Crown patronage.

¢ These arguments do not prevail with me. I think that one
of the securities of the Church is the vast amount of individual
and lay interest connected with it, and that your proposed ex-
tension of private patronage would, take it for all in all, be bene-
ficial. But I would not jix a price for the benefices—or, at least,
only a minimum ; 1 would give away the advowson (even during
a vacancy) to the best bidders. Some livings there are greatly
coveted for their position or their power; some for the consequence
which the patronage would confer on a neighbouring country
gentleman. Some would be contended for, though of little value,
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in towns between rival schools. Some might be endowed highly
in order to keep in a favourite curate as incumbent. .

¢Bad motives will doubtless be attributed to you, if ingenuity
can devise them ; but I do not see how your scheme can appear
otherwise than as a large and generous one.

¢ But, my dear Lord Chancellor, you must pay the penalties
of greatness. Macte virtute istd. Do not become weary of man’s
ingratitude. You remember the fine lines of Horace—

¢ «Invidiam placare paras, virtute relictd ?
Contemnere miser.”

¢ Your conscience, your thoughts of posterity, your very success
must support you.
¢ Yet lying and misrepresentation are hard to bear. . .

3

In the autumn of this year the new library of
the Middle Temple, of which Mr. Abraham, Lord
Westbury’s brother-in-law, was the architect, was
opened by the Prince of Wales, who was then called
to the bar and made a bencher of the Society. Lord
Westbury hoped that the honour of knighthood
might be conferred on the treasurer in connection
with this ceremony, and wrote to Lord Palmerston
to make the suggestion :—

¢ Being myself a member of the Middle Temple, I am not fit
to judge whether any such request should be made to the Sove-
reign. Honours were conferred by Queen Elizabeth when she was
entertained in the Hall of the Middle Temple. There is there-
fore, as lawyers say, an abundance of authority to warrant the
hope that a similar course will be adopted on the present
occasion.

‘I have been for some time constantly occupied by the
numerous arrangements necessary for the proper working of the
new jurisdiction in bankruptcy, but I am anxious to see you on
two important subjects: one is the building of the new Law
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Courts, which I beg of you to take into your own hand, or to
give it into mine; without some such control nothing will be
done. The other subject is the recent decision of the American
Courts condemning British subjects for breach of blockade, which
requires immediate attention.’

In reply Lord Palmerston informed the Chan-
cellor that ‘honours are not conferred when the
Sovereign is not present, and not always when the
Sovereign is present.’

Lord Westbury’s attachment to his own Inn
received a pleasing tribute in the request of the
benchers that he would sit for his portrait, to be
added to the possessions of the Society. ‘I speak
with great truth,” he wrote to the treasurer,! ‘when I
tell you that I never felt so proud of being Lord
Chancellor before. There is no distinction, no mark
of honour, I could receive that would give me more
sincere pleasure than this compliment which I have
received at your hands.’

The year 1861 closed amid profound gloom.
The untimely death of the Prince Consort cast a
deep shadow over the land, and the apprehensions
caused by the Civil War in America were greatly
increased by the affair of the Trent, which threatened
a rupture with the Federal Government. On the
15th of December Lord Westbury wrote: ¢ How sad
a thing is the death of the poor Prince Consort!
He died last night at ten minutes before eleven.
The Queen is, or rather was before the event, more
collected than could have been supposed, but I dread

1 The late Mr. James Anderson, Q.C.
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the consequences. It is a most inauspicious event,
and at a most unfortunate time. A bad and gloomy
year is before us. God send light to break through
the darkness. My visit to Windsor now will be a
very different one from what I expected.’

His personal knowledge of the Prince Consort
gave him a true appreciation of the irreparable loss
which the country had sustained. The system of
educational training adopted for the children of
the Royal family received his hearty approval, and
he had the highest opinion of their intellectual
powers, particularly in the case of the late Princess
Alice. On his visits to Windsor or Osborne he
conversed with the Princess several times on classi-
cal subjects, and used afterwards to speak of her
character and abilities with enthusiastic admiration,
and declare that she could have taken any university
degree with a little study.

During this season of mourning and anxiety Lord
Palmerston was confined to his house with a violent
attack of gout, and in the excited state of the public
mind a rumour that his illness had proved fatal
readily obtained credit. Lord Westbury wrote to
him :—

¢ Belgrave Square, Dec. 19 [1861].

¢ My dear Lord—There used to be a game at cards when I
was a boy at which the cry was ¢ Pam’s alive,” and I am thankful
to find that we can cry that cry and win at that game. I wish I
could have the perpetrators of the abominable falsehood of
yesterday publicly whipped. The report reached my Court and
so alarmed me that I hastened up to Cambridge House, though
I did not think it right to disturb you. Poor Lady Westbury
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nearly fainted in a shop where she heard the report. . . .—Ever
yours sincerely, WESTBURY.

The Chancellor was now preparing himself for
the vigorous prosecution of the most difficult of his
projected law reforms. On the 1oth of January he
writes to one of his daughters :—

¢ My anxiety and sense of responsibility are certainly greater
in my present office than when Attorney-General, and I cannot
say the labour is much less. This morning I lit my fire before
the clock struck five. I wish you could induce M to get up
and read in the morning very early ; reading by candle-light in
the morning is much less trying and injurious to the eyes than
at night. The organ is stronger after the night’s rest, and three
hours in the morning are equal to five at night. No man has
injured his health by getting up early, but many by sitting up

late at night.’

As soon as Parliament met, he presented a
measure for facilitating the proof of title and the
transfer of land. Almost every occupant of the
woolsack during the previous thirty years had
undertaken to cheapen and simplify transfer and
give greater security of title by a system of registra-
tion ; and the undertaking had baffled them all, as it
has hitherto baffled their successors. It might have
been supposed that a subject hedged round with the
difficulties arising from the intricate system of tenures
which has grown up in this country would have
belonged exclusively to real property lawyers; but,
strange to say, the Chancellors promoted from the
common law bar have displayed an equal readiness
to take it in hand. Lord Campbell in 1851 intro-
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duced a Registration Bill which, he declared, with a
happy innocence, ‘is likely to pass, and ought to
immortalise me.’! It was well for Lord Campbell
that his hope of immortality rested on a surer basis.
His Bill, which was for the registration of deeds,
not of title, did little more than extend the objec-
tionable system of the Middlesex Registry to the
whole country. The opposition of the profession
was so strong that the Bill, after passing through
the House of Lords, was dropped in the Commons.
Lord Campbell told the peers, in his chagrin, that
‘there was an estate in the realm more powerful
than either their lordships or the other House of
Parliament, and that was the country solicitors ; and
it behoved their lordships to beware of it.’

Animated with the same prospect of fame,
Lord St. Leonards, Lord Cranworth, and Lord
Chelmsford now presented measures of their own
with similar objects. No less than six Landed
Estates Bills lay on the table of the House at the
same time. Sz tur ad astra !

For the existing system of conveyancing Lord
Westbury had always expressed the heartiest con-
tempt and dislike. He was reported, with some
show of probability, to have said that when he came
to deal with the question of the transfer of real pro-
perty, he would make the position of a conveyancer
such that he should not be able to earn his salt.
He was too fond of a short cut through everything,

Y Zife of Lord Campéell, vol. ii. p. 292.
VOL. II 22
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and, it must be added, too confident in his own more
excellent way of doing things, to look with any
veneration on a system which rested on mouldy
precedents, and found exposition in obscure forms
and endless tautology. His own conveyancing was
generally done on a sheet of notepaper ; settlements,
wills, and agreements were alike concisely framed
in clear, untechnical language; the appointment of
executors he held to be a useless testamentary
provision, and an attestation clause wholly super-
fluous.

He always advocated the registration of estates
and titles, not of deeds. The objects which he
proposed to accomplish by the Act of 1862 were,
first, to ascertain whether there was a good title ;
then to place the estate by precise description on
the register, and separately record the existing
position of the title; next, to preserve by entry in
the register evidence of the subsequent dealings
with the property; and finally, to provide a simple
means of transfer. The register was to consist of
two parts—one a register of estates with indefeasible
titles, guaranteed to be valid and marketable, the
other of titles not so guaranteed, but registered by
owners proving undisturbed possession for a period
of ten years, with the view to such possessory titles
ripening into an indefeasible ownership by a further
period of possession. There were also to be a
record of title and a separate register of incum-
brarices. The record was to give a précis of the
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estates, powers, and interests in the land, so that the
register might be, to adopt his own expression, ‘a
perfect mirror of the existing ownership.’

‘I want,” he said, ‘to construct a legal instrument that shall
not only enable a man to obtain a statutory title at the present
time, but which shall enable him to give from time to time entries
of the results of all future dealings and transactions with the
land; so that the owner of the estate may at any time send to
the registry, and if he wanted to sell might obtain a special cer-
tificate of title. He can then go into the market with that
certificate, and a purchaser may safely deal with the estate, the
simple certificate obviating the necessity for the difficult and
cumbrous and expensive investigations that are now required.’

A minor provision, to which Lord Westbury
attached much importance, was that all future deeds
should be printed, to get rid of what he designated
‘the tyranny of parchment’ The Bill differed
materially from Sir Hugh Cairns’s measure of 1858,
which had proposed to create a new Court, and to
put upon the record a nominal possessor with a
system of caveats to provide for the real ownership.
It was intended to make registration compulsory.

The several competing Bills were sent to a
Select Committee, and the Chancellor’s Bill, slightly
amended, was accepted by the House and read a
third time almost without opposition. Lord St.
Leonards alone expressed his disapproval of it.
The objections he took were that the Bill was in
disguise a Bill for the registration of assurances,
that it would wantonly expose private affairs, and
lead to much litigation, trouble, and expense, without
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corresponding advantage. As for preserving the
chain of title on the register, the necessary entries,
he said, would be so incessant, and the consequences
of neglecting them so fatal, that, instead of the land-
owner receiving the visits of his medical man every
morning to feel his pulse, and ask him two or three
questions, he would stand much more in need of a
daily visit from his attorney, to see if anything had
happened on the previous day that ought to be put
upon the register. In the House of Commons Sir
Roundell Palmer took charge of the Bill, and after
some slight objection from the legal members of the
Opposition, who naturally expressed a preference for
Sir Hugh Cairns’s measure, it became law. Lord
Westbury’s opinion of its value is shown by his
letter to the Prime Minister :—

¢ Hackwood, Oct. 9, 1862.

‘My dear Lord—TI have the pleasure of sending you a copy
of the orders I have made under Registration of Title Act. The
system comes into full operation on the 15th October inst.

¢On my first introduction into Parliament in 1851, I stated
at the hustings that I hoped to make land and freehold estates as
easily transferable as consols. This was laughed at as a fond
conceit. But I am happy to say it /Zas been effected. You will
see by the orders and scale of fees that as soon as any land has
been put upon the registry, it may (with the exception of the
stamp duty payable to Government) be transferred on sale, mort-
gage, or settlement, as quickly and cheaply as an amount of stock
of equal value.

‘And the rules I have made, with the assistance given to
proprietors by the office, will render it more easy and economical
for a landowner to prove his title and put it on the registry, than
it would be for him if he has contracted to sell a farm or estate
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to make-out his title to the satisfaction of the purchaser according
to the present state of the law and practice.

‘No landowner will in future (if he is rightly advised) bring
any estate for sale into the market until he has first put his title
on the registry.

‘When registered, his estate will be worth much more in the
market, and he can name an early day for completion of the pur-
chase, secure that his receipt of the purchase-money cannot be
delayed by any requisition of title or difficulty in settling a con-
veyance.

¢ The purchaser too will have no anxiety, he will be under no
necessity of employing any attorney or incurring any expenditure
beyond his purchase-money and the small charge of transfer (not
exceeding what he would pay to a broker on an investment of the
same sum in consols), and he will know with certainty the day on
which he can take possession with perfect security.

¢TIt is quite true, therefore, that the occupation of the attorney
will be in great measure gone. Hence “the wailing and gnashing
of teeth” which you have heard, and the unmeasured abuse of
your Lord Chancellor.

¢ There will be great opposition to the system and an attempt
to obscure it by a cloud of falsehoods and misrepresentations, but
it will notwithstanding win its way.

‘In fact it will appear hereafter to be so plain and obvious a
thing that people will hardly believe there would be any difficulty
in the introduction of it.’

In reply Lord Palmerston wrote, ‘It must be a
source of great satisfaction to you that your name
will be connected with all the important law reforms
and improvements which have rendered the last few
years so remarkable an era in legal arrangements.’

Lord Westbury undoubtedly attached more
value to the Registration Act than to all the other
legal reforms in which he was interested, and was
convinced of its perfect success. Never were
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sanguine predictions more completely falsified by
the result. The attempt to change the existing
practice of transfer proved almost entirely abortive,
and conveyancers, like other men threatened by
legislation, have survived the author of the Act
which was to decree their extinction. This failure
was due partly to a radical defect in the scheme
itself, and partly to the over-elaborated machinery
constructed to work it. The scheme attempted
too much in combining a register with a record
of title. The very simplicity and certainty which
are the first essentials of registration were lost in
the endeavour to add an analysis of the title, how-
ever doubtful or obscure it might be.

Another cause of its non-success was the hostility
or apathy with which the profession regarded it. Act-
ing on legal advice, the landowners showed a reluct-
ance to avail themselves of the Act, which from the
first deprived it of much of its utility. It was soon
discovered that the trouble and cost of registration
were in most cases greater than the advantages
derived from it. If the title was free from suspi-
cion, there was little use in putting it on the register ;
if open to doubt or objection, the effect of the appli-
cation might be to stir dormant claims and expose
flaws which, on a transfer of the property, could
have been covered by special stipulation. More-
over, the necessity of determining the identity of
the property, which is the c¢rzr of many a title,
brought prospects of litigation with neighbouring
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owners over boundaries, as no provision was made
for a general map, the cost of which was variously
estimated at one or two millions sterling. Lord St.
Leonards declared that the remedy which the Act
provided reminded him of the Italian epitaph:
‘I was well, wished to be better, took physic,
and died.’

It is probable that the measure might have suc-
ceeded better if, as Lord Westbury desired, it had
been accompanied by a change in the mode of
solicitors’ remuneration, and provision had been
made for a system of mutual insurance. Whatever
the cause, some five hundred titles only were regis-
tered during the first five years, and subsequently
the number greatly decreased, so that the Act had
become almost a dead letter when it was superseded
by Lord Cairns’s Act of 1875, which in its turn met
with an even smaller measure of success.

Lord Westbury was slow to recognise the failure
of the scheme upon which he had expended so much
thought and labour. Writing to Lord Palmerston
nearly three years later, he says :—

¢I really think (thanks in very great measure to Delane 1) that
my Land Registry Act will soon be very generally adopted. The
benefit to every landowner (taking them on an average) will be
at least double their income tax, so that when they come again
for a reduction of the malt tax Gladstone will have nothing to do
but send them to my Land Registry, if they want relief from their
burthens.’

! The Zimes, of which Mr. Delane was then editor, constantly
expressed approval of the Act.
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At a subsequent date, when taunted by Lord
Chelmsford in the House of Lords with the com-
parative failure of the Act, Lord Westbury himself
referred it partly to the refusal by Parliament to
make registration compulsory, as he had wished,
and partly to the system of remuneration under
which solicitors, instead of receiving an ad valorem
payment, regulated by the amount of the purchase-
money, were rewarded for prolixity and fined for
brevity, so that it was opposed to their interest to
support the new system of conveyance! The
result had been that all sorts of legal hobgoblins
had been conjured up to deter the lawyer-ridden
landowner from putting his title upon the register.
The success of the measure would, he admitted, be
gradual, but its failure was impossible. ‘I have had
the good fortune,” he said, ‘to assist in the passing of
some measures of reform, and of originating others ;
but if there is one measure on which I could put my
finger with the hope of being hereafter remembered,
it will undoubtedly be this Act, when its utility and the
relief which it is calculated to give to the owners of
landed property shall have been fully developed.’?

! This obstacle to registration has been removed by the
Orders and Rules under the Solicitors’ Remuneration Act,
1881.

2 The Commission appointed in 1868 to inquire into the
operation of the Act reported that the causes of its failure, in
addition to the delay, trouble, and expense of registering, were
the fear of litigation during the process, and the sense that a
registration of all interests would neither protect owners nor
facilitate transfers, but prove a hindrance and burden. Of this
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Dis aliter visum. That land transfer by means
of registration is feasible is however shown by the
success of the system which has been established
in Prussia for upwards of fifteen years, to say no-
thing of that introduced by Sir Robert Torrens into
the Australian colonies, and based on the principle
of the registration of British shipping. The failure
of the Acts of 1862 and 1875 has, by calling atten-
tion to the exigencies of the law of real property,
afforded a strong argument in favour of simplifying
titles before compelling registration.

Any very elaborate observations on the judicial
capacity of Lord Westbury would possess little
interest for the general reader, and for members of
the profession they are hardly necessary. It may
suffice to say that his decisions reflected the peculiar
vigour of his mind, and were marked by a complete
individuality. His profound experience of the doc-
trines and practice of the Courts of Equity made
him independent of the assistance of the Lords
Justices, which some of his immediate predecessors
had found indispensable. On the first day of his
taking his seat on the bench, an application was
made to set down an appeal before the full Court.
‘The case, said Lord Westbury, ‘will be put into
the Lord Chancellor’s list. The Court zs full.’

Impatient of the authority of cases, he preferred,
like Lord Hardwicke, to ground his decisions on

Commission Lord Westbury was a member, but he took no part
in its proceedings, and did not sign the Report.
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