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PREFACE.

.JN a jurifprudence where the judgments of the
paft are to regulate thofe of future times ;—
where that which has been, is to form the rule
of that which.is to be,—the utility and im-
portance of tranfmitting, to thofe who are yet
to come, the decifions of our days, to be ac-
Xknowledged, need only be named. The inconve-
niences refulting from the want of a conneted
fyftem of judicial reports, have been experienced
and lamented by every member of that pro-
feflion for whofe ufe the following fheets are
peculiarly defigned. The determinations of the
court have been with difficulty extended beyond
the circle of thofe immediately concerned in the
fuits in which they were pronounced ; points
adjudged have been often forgotten, and m-
ftances might be adduced where thofe folemnly
eftablifhed, have,even by the bench,been treated
a8 new. If this can happen to thofe before
‘whom every fubje® of debate is neceflarily
agitated and determined, what muft be the ftate
«of the lawyer, whofe fole information artfes from
: .Jis.own praQice, or the hearfay of others?
" Feagmed on books,. the do@rines of which have

r-.' ’
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in many refpe@s been wifely overruled, he muft
have frequently counfelled without advice, and
aCted without a guide. To alleviate thefe em-
barraflments, and difleminate that which it
concerns all to know, the following Reports
have been undertaken. Their continuance will
be regular by quarter-annually publifhing in
each vacation the decifions of the laft preceding
term. _

- 'The reporter would ill deferve the favours he
has received, did he npt in the fulleft manner
avow their extent. Their Honors on the
bench, with a kindnefs and warmth of encou-
ragement, for which far more is felt thanitis
poflible to exprefs, have unrefervedly given their
written opinions, and the whole bar has frankly
and generoufly afforded their cafcs and every
other communication, that was wifhed or de-
fired. To thefe aids the clerk of the court has
added an unlimited recurrence to the papers and
pleadings his office contains.

From this enumeration of affiftances it will
appear, that the reporter’s exertions have been
reduced to little more than arranging the ma-
terials received, and giving, in a fummary
manner, the arguments adduced. In ftating
thefe it has been neceflary to condenfe; to
fhorten but not to deviate from the path, coun-
fel have been pledfed to elet. So little has this
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been done, that in fome inftances, it has been
thought right to tread in their fteps, and the
very words have been adhered to, becaufe they
have been confidered as mirrors refle®ing the
cafe, without which it would often be impoffi-
ble to behold it in the light reprefented to the
bench. To omit altogether what the advocate
has urged, and fpecify his points alone, has
more than once been fuggefted ; but believing
the reafonings of the barrifter to form the link
which conneéts the cafe with the decifion,
it was thought impoflible, without in fome de-
gree preferving the language of the pleader, to do
juftice to either. Notwithftanding every endea-
vour to render this, it muft be confeffed that it
has not always been accomplifhed ; and the elo-
quent in the law will often have to regret the
inadequacy of their reporter. For this their
forgivenefs is entreated : the fault is not in the
man, but the nature of the thing. Where is the
original that in the copy has not loft fire and
colour? With this apology the reporter takes
his leave of a bar to whom hé is in every fenfe
of the word, truly obliged.

GEORGE CAINES.

Nzew-York, February, 1804.
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CASES
ARGUED AND DETERMINED

IN THE

SUPREME COURT OF JUDICATURE
OF THE
. STATE OF NEW-YORK,

In May TerM, in the TWENTY-SEVENTH YEAR of
our INDEPENDENCE.

— @

Bogert and Lewis, Executors of Bogert, againft
Hildreth, Sheriff of Montgomery.

HIS was aa a&tion for an efcape from execution. The NEW.YORK,
venue was laid in the city of New-York. The de- Mayi8o3.

fendant at a former term, on an affidavit ftating the caufe of | & <~
n an acion for
adtion (if any) to have arifen in the county of Montgomery, an efcape from

and addmg that the defendant’s witnefles, who were numerous, ‘c’o""f::’y gn““’
refided in that county, moved to change the venue from New- judgment on

York to Montgomery. It was then contended, that this ac- "hch the ;‘“‘
tion was fo far local that the plaintiff was bound to lay the. gmwufmog;
venue in the county where the prifoner had efcaped : but the ,,,,,mhe,';m_
court was of opinion, that the fuit was tranfitory; that the tYi’" nolfnfl“c‘h'l

plaintiffs had a right to lay the venue where they pleafed in m,kﬁ:‘ the ac-

the firft inftance, and the defendant enjoyed the common :;::nl:?h::“
privilege of changing it on the ufual affidavit. On that a re . -

. rule was made that the venue fhould be changed from the Zﬁh‘;‘:f“;g

. cityof New-York to Montgomery, unlefs the plaintiffs, within hlppelu be not

% tventy days, fhould ftipulate to give, on the trial, material qfo‘;':’f:";’z:;

) W arifing in the city of New-York. The plaintiffs

ftipulate accordingly, and tranfmitted a notice of it to the
B



2

NEW-YORK,
May 1803.
>~/
Bogert & anoth.
v.

Hildreth.

® Sce Mellor v.
Barber, 3 D. &
E. 387. Pink-
ney v. Collins, 1
D. & E, 571.
Cliffold v. Clif-
fold, ibid. 647.
‘Talmath v. Pen-
mer, 3 Bof. &
Pul 12.

CASES IN THE SUPREME COURT

defendant’s attorney by mail to Johnftown in Montgomery
county ; four days after which, and before, according to the
courfe of the mail, the defendant could have received the no-
tice, he pleaded in bar freth purfuit and recaption before ac-
tion brought. :

‘Riggs now moved that the plaintiff be difcharged from his
ftipulation, on the grounds, firft, that the fubftratum of the
ation being the judgment againft M‘Donald, which was filed
in New-York, the caufe of ation arofe there ;* and, fecondly,
that the defendant, having pleaded before he received notice
of the ftipulation, had waived the rule for changing the
venue.

Per curiam. This is a motion to vacate a rule entered the
laft term, ¢ for changing the venue to Montgomery, unlefs
% the plaintiffs would undertake to give evidence material to
¢ the iffue arifing in the city and county of New-York.” It
is now faid, that the court committed an error in changing the
venue ; becaufe, there being matter of law and matter in pais,
material to the iffue, in different counties, the plaintiff might
cle&t to lay his ation in either; and that, in fuch cafes, it
cannot be changed, unlefs for urgent or particular reafons.
This rule when well underftood is a falutary one, but it does
not apply to this cafe: it means, that when official alts are
done by the defendants in feveral counties, fome of which are
matters of record, and others of fa&, there the plaintiff has
his eletion. Thus in the cafe of Griffith v. Walker, 1 Wil.
336, which was an a&ion againft the fheriffs of Radnorfhire
for a falfe return to a fcire facias, the venue of which was lid
in Herefordfhire, it was alleged, on demurrer, that the attion
ought to have been laid in Radnor, becaufe whatever adts the
fheriff does officially muft be done in his own county, or at
leaft the law fuppofes them done there: but the court faid,
the fheriff may indorfe his writ any where; and, as it is al-
leged that he did this in Herefordthire, the plaintiff has his
clection to lay his aftion where he can prove the fai? done.
Here the return was matter of rccord, but it is not on that
account merely that this eleCtion is given, but becaufe the
fheriff was the party who made that return, which was the gift
of the fuit. If this return had afterwards been filed (as was
no doubt the cafe) in the office of the Court of King’s Bench,
it would not have juftified the laying of the venuc in that
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county. In the cafe before us it is faid, that the judgment NEw.voR
roll againft the party who efcaped is filed in an office kept in  May 1803
the city and county of New-York, and therefore the venue % &ano:
cannot be changed. This judgment was no a&t of the theriff’s,
and therefore not like the cafe of a return made by him in a
mculn- county. Nor is it the ground of this aftion, which
is, emphatically, the efcape from the jail of Montgomery. A
principal reafon for permitting a plaintiff to retain the venue
where he has laid it, arifes from the circumftance of his hav-
ing material witnefles there. This rule fhould not be abufed -
by too munch refinement. If the recovery againft the party
who has efcaped muft be given in evidence en the trial, it
may be done by exemplification, which is the proper way;
‘and this may be carried without expenfe to Montgomery.
Bulwer’s cafe, in 7 Co. 1, only determines, and that on de-
murrer, that an action for malicioufly outlawing the plaintiff
might be laid in the county where the capias utlagatum was
executed 3 and not neceflarily in Middlefex, where the wrong
was commenced by iffuing the capias ad fatisfaciendum. This
decides nothing ; for although the plainti&‘ may, in many
cafes, in the firft inftance choofe his venue,® it does not fol- ,q.. ;.. ..
Yow that the defendant fhall not change it, or that the court 286, Mayor
would not, in that very cafe, have changed it on the common B‘"":k 144
affidavit. The cafe of Cameron v. Gray, in 6 T. R. 363, is 1069.
fubfequent to the Revolution, nor can the fa&ts be all dif-
clofed. Lord Kenyon would hardly have faid, (and yet fuch
is the effet of that decifion) that all a&tions for infraltions of
patent rights are local, and muft be tried at Weftminfter,

- folely becaufe the patent, which is its fubftratum, iffued there.
If this be his meaning, we are at liberty, confidering the date
of this cafe, to differ from his Lordfhip; and it appears to
me, with due deference, that the county in which the right
of the patentee was invaded was the proper theatre of trial 3
for there, and not elfewhere, the caufe of a&ion arofe. So
in an adtion for an efcape, unlefs particularly cifcumitanced,
many reafons occur why a trial thould be had in the county
from which the prifoner fled. A fheriff ought not lightly to
be called out of his county : the witnefles alfo muft, general-
ly fpeaking, be there ; nor fhould a public officer be fubjeét
to the oppreflion and expenfe of attending with his witnefles
at a diftance. Yet we are now called on, not only to fanction

Hxldrct.h.
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V.
, Hildreth.
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this pratice in one cafe, but to render it univerfal and per-
manent ; or, in other words, to declare, that every fheriff,
however diftant he may refide, fhall anfwer in Albany or
New-York for efcapes, for no other reafon than becaufe the
“judgment or writ on which the perfon was arrefted is to be
found in one of thofe counties. It is aftonifhing that actions
of this kind have ever been regarded as tranfitory : this, how-
ever, without any decifion on the point, appears to be the
cafe. Why they fhould be local, has already been fuggefted.

* Much vexation muft be the confequence if we decide (which

will be the effe& of a vacatur) this rule, that in no cafe fhall
a fheriff have a trial of this kind in his own county, becaufe

" a judgment, which can be proved without the perfonal at-

® Livingfton J.
who dfgvm'!i

tendance of any one, has been rendered elfewhere. Adtions
of this nature are within the reafon of the * ad for the more
eafy pleading in certain fuits rendering local certain fuits
againft fheriffs and other public officers ;” and it would be a
good rule, in which I* thould heartily concur, to make all

the opinion of ACtions of this kind triable in the county to which the officer

the court.

4 His Honour
veferred to the
followingautho-
rities: 7 Co. 1.
Bulwer’s cafe,
Cro. Eliz. §74.
‘Wil 336. Plow.
37- b. Styl. 107,
2 Bl Rep. 2340.
2 D. &eE 238.
Thid. 275. 6 D.
& E. 363.

belongs, unlefs ftrong circumftances rendered it improper.
Upon the whole, we are well fatisfied with our decifion the
Iaft term. It was full as. favourable to the plaintiff as he had
any reafon to expect, and ought not to be difturbed.

Radcliff J.+ concurred, obferving, however, that according
to the Englith practice he took the rule to be, that where
evidence material to the plaintiff®s ation arifes in different
counties, the plaintiff has a right to ele&t the county in which
to lay his venue, and to keep it there; that the rule is the
fame, whether the evidence confift of matters in pais in each
county, or of record in one and in pais in another. Purfuing
that prattice, the plaintiffs would be entitled to retain the ve-
nue in New-York. But he thought this a queftion in which
we had a right to prefcribe a rule for ourfelves. Applications
to change the venue muft in general reft in the direction of the
court, and be regulated by the circumftances of the cafe.

Townfend againft New-York Infurance Com-
pany.

MOTION for a commiffion to examine. This caufe had
been once deferred for want of teftimony, to acquire which a
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commiffion had iflued. The defendants afterwards, but pre- NEW-YORK,
vious to the laft circuit, gave notice to the plaintiff that he May 1803.
fhould, on affidavits, (the copies of which he anncxcd) move S~
for a commiffion to examine witnefles, and fpecified the names ¥ l;f .
of the commiffioners. At the time of ferving this notice, the _ o
defendants offered to ftipulate not to delay the caufe. The If notice of ap-
plaintiff did not affent to join in the commiffion, and in a few P'Yi“&m“‘,’; o
days gave the regular notice for trial. At the circuit an ap- cify names P:t
‘plication was made to poftpone the caufe, on the ufual affidavit m‘:ﬁm
of the want of that teftimony, to obtain which the commiffion ferved do not
noticed was to be fued out. The plaintiff’s counfel obje&ting, m:!l,mhe
he had till the next day to produce an affidavit of a former ﬁ“ﬁ:ﬁ;ﬂ"
delay. Not doing this, the caufe ftood over of courfe. fou;' ”‘P;l?'
Hoffman now moved for the commiffion. © cationsfortime?
Hamilton objeted to its being directed to the commiffioners
named.
By the court. The commiffioners having been named in
the notice of the motion, and the plintiff having neither
joined nor objefted, is now concluded.
Hamilton then argued againft the application, becaufe {
was uncertain how long it would tie up the caufe, and the de-
fendants had not entered into any ftipulation.
By the court. It is unneceflary, for they take the com-
miffion at their peril: let it iffue.
Hamilton hoped that it would be on paying the cofts of
the circuit.
The court ordered them, and feemed to think, that in all
cafes of delay, cofts fhould follow.

Townfend

Clarkfon againft Gifford.

HARRISON moved, on the ufual affidavit, to change the 1n covenant of

venue. feifin, the venue
. o N R . . may be chenged
Evertfon. This altion is founded on a fpecialty : in fuits to where the
of this fort, the court does not change the venue. lands kic.

Harrifon in reply. The altion is on a covenant of feifin,
affeting, or, as the technical phrafe is, favouring, of the re-
_ Motion granted.

Ly,
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May 1803. Grifwold and another againft Stoughton.
>/ .

Grifwold & an.

v. ASSUMPSIT on a promiffory note. The plaintiffs had
Stoughton. proceeded under the aét of the Legiflature, and had entered
m the demand of a plea in the clerk’s office, without ferving it
enter- on the defendant, who lives in the city of New-York. Judg-
mmh:; ment by default having been obtained,
it wasincurred,  Pendleton moved to fet it afide on an affidavit fating that
;b“:mm fubfe- 1o rules had been entered, either for interlocutory judgment,
;:f"be fet 2‘53; or for -the clerk to report damagc's on tlfe note, offering at the
the defunle will fame time to pay cofts, and put in fpecial bail,
mm Riggs contra, The proceedings are regular to the default :
bis judgment. the affidavit ftates no excufe for that; and though the fubfe-
i‘;rf} " 7:&" of quent fteps are not according to firi¢t pradtice, the defendant,
Cole. Ca. Prac. being in default, and that default regularly entered, is not en-
5. titled to favour. The utmoft, therefore, the court will do, is
to vacate the proceedings from the default.

Per curiam. As the default is not accounted for by the
affidavit, it is unimpeached, and therefore muft ftand : but as
the fubfequent proceedings are irregular, they muft be fet
afide, with the ufual liberty, however, for the plaintiffs to per«

fe&t their judgment this term, if they can.

Manhattan Company againft Herbert.

Trial by record  H{OPKINS moved for a rule to bring on a trial by record.
to be on notice.

Sec Knap v. By the court. Trials by record are to be brought on by no«

Mead, Cole.Ca. tice, in the fame manner as cafes for argument.
Prac. 122.

Livingfton againft Delafield.
Afeer ftipula- THIS caufe had been put off on the ufual affidavit of ab.

g ot:cf;:cl;:lt fence of a witnefs, in expedation of whofe return the plaintiff

:iicumft}nccld had ftipulated to try peremptorily : on his not doing fo, the

e,f:;: and not defendant had, on a former day, moved for judgment, as’in

grant judgment cafe of nonfuit, for not proceeding to trial ; but not fucceed-

asin cafcofnon- , . .

fuit. ing, and the caufe not having been brought on according to
the fecond ftipulation, the motion was now repeated. On the

part of the plaintiff; an affidavit was read, ftating that the wit-

K
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nefs was a feafaring man, and had never been within the ftate NEW-YORK,

of New-York fince the fuit commenced, and that the ftipula-  M»y 1803.

tion to try was in expeftation of his return. b\ Pyed
Per curiam. The witnefs having been conftantly out of the v

ftate ever fince \he fuit was commenced, and being a feafaring Delaficld.

man, forac indalgence is duc from his way of life. The de-

fendant therefore can take nothing by his motion.

Bedle & ux. againft Willett.

BY the court. The notice of 2 motion to refer muft con- as
tain the names of the referees. The court never nominates ferrin e:::uf:.
them. But the making the motion is not confined to the firft ls{:' u:?'l:
day of term: notice may be given afterwards, on fhewing a Y. 347,8.

reafonable caufe for the omiffion.

Edmund Seaman againft John Davenport and
others, tenants in poffeffion.

IN partition, after fervice of the petition and notice, Hop- praice in par-

kins moved for a rule to appear and anfwer. The court at tition.

firlt thought this a2 rule of courfe; but on the counfel’s ob-

ferving, that proof of fervice was by the act required to be

made to the fatisfaltion of the court, and that the manner of

the fervice would, according to the act, vary in particular

cafes, the court feemed to coincide, but faid that the rule

muit be drawn up as the party thould be advifed.

John B. Church againft the United Infurance
Company.

THE plaintiff had obtained, in laft January term, an order Mifprifion of

of court for the verdi& recovered in this caufe to ftand, and ?;:“u;“ a"‘”;'n‘;;
judgment to be given accordingly, unlefs the defendant fhould, amended on ap-
fourteen days before the next ¢ firtings” in New-York, give {’;‘:’gﬂ‘;‘ i;.":o_
notice to the phintiff that a commiffion iffued in the fuit had ticing to the ad-
beencveturned, in which cafe there thould be a new trial, and ::g:";:"hfx

the: plaintiff at liberty to amend, &c. The clerk had drawn the fame benefit

wo'thi rule before the next “ circuit.” The plaintiff had given ;’.;‘;‘;fg’,:‘,{"“"
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immediate notice of the miftake to the defendant’s attorney,
and that he fthould be prepared to try the caufe at the fittings.

John B. Church The defendant not having noticed the return of the com-

v.
U.Infurance Co.

Peremptory
mandamus fet
afide on mo-

tion, if unfairly
iffued.

miffion,
Hamilton moved, that the rule be amended to ¢ fittings,”
and be made abfolute for judgment. Ordered accordingly.

James Everitt, Surrogate of Orange County,
ads.
The People of the State of New-York, ex. rel.
Charles Beach.

HOFFMAN moved to enter a vacatur on a rule for a pe-
remptory mandamus, and fet afide the mandamus whxch had
been iflued on the followmg falts

A rule was obtained in July term 1802, that defendant
fhew caufe, by Otober term, why a mandamus fhould not
iffue, compelling him to proceed in a caufe then depending
before him, concerning the will of Thomas Beach.

A return was made to this rule, which, from the defendant’s
counfel being unavoidably detained on his way to Albany, was
not filed until the third day of the O&ober term.

On the firft day of O&tober term, Charles Beach attended,
and obtained a rule for the mandamus : and on the third day,
on filing the return, that rule was vacated.

Notice of the vacatur was given to the perfon who had
afted in behalf of Beach, and obtained the firft rule; but
Beach had previoufly left Albany, and the mandamus iffued.

At the laft term Mr. Colden was charged with the bufinefs,
to make the proper application to the court, and to oppofe a
peremptory mandamus. On Mr. Colden’s way to Albany, he
met Mr. Morton, the attorney for Beach, when it was agreed,
that all further proceedings thould be ftayed until the prefent
term. Mr. Colden therefore did not further attend to the
caufe.

The relator Beach attended at Albany the clofe of the term,
employed other counfel, and obtained a rule for a peremptory
mandamus, which has been iffucd. Motion granted.
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Seaman and othets againft Drake. Ny SORK,
v/
A MOTION had beett made laft term on the part of the Sem &al
defendant’s bail to vacate the judgment and all fubfequent pro- Drake.
ceedings. The fafls of the cafe were thefe :
In Apsi) term 1800, final judgrent had been regularly en- If the principal
tered, and 2 capias ad fatisfaciendum againft the body had if- under the infol-
fued. In July term following, the writ was returned cepi m,,,‘;;' a8,
corpus in tuftodiam 3 on which the defendant applied to fet and his bail af-
afide the judgment and execution on an affidavit of merits, m:.ﬁ;'
and that his attorney, who refided two hundred miles back, o "y
did not know of the alteration in the rules of pradtice, by m:;.:n?e:vd
which the defendant was to plead in twenty days, and not as °® P‘Ym
before, in the next term. The judgment was accordingly fet
afide on payment of cofts, and a ftipulation to plead in twenty
days. No plea being given, in Oftober term 1801 judgment
was confirmed. The roll had been carried in, cofts taxed,
judgment docketed, and the roll marked as filed, but the clerk
had omitted to fign it. A capias ad fatisfaciendum was iffued,
direfted to the fheriff of New-York, and returned not found.
In January term 1801, another capias, but not a teftatum, was
~ direfted to the theriff of Ulfter, on which nothing was done.
In Apri term 1802, a capias ad refpondendum was iflued
againft the bail on their recognizance. In July term 1802,
another. In September 1802, another. In O&ober term
1802, another. In January term 1803, returned taken. The
application firft mentioned was then made on three grounds:
Firft, That the proceedings were irregular, the roll not having
been figned by the clerk purfuant to the law of 24th March
1801, ch. 95, f. 7. Secondly, that there was no teftatum ca-
pias iffued to the theriff of Ulfter. Thirdly, that the principal
had been difcharged under the infolvent law.
Per curtam. On the firft point, we confider the omiffion
of the clerk’s fignature as an error of our officer. This ought
not to prejudice the plaintiff, defendant, or any other perfon.
The judgment was docketed as the ftatute requires,® and ‘sslﬁxl"h
therefore the world has the due and legal notice of its exif- 75" i
temces On thefe principles, we, the laft term, ordered an
smemtfment nunc pro tunc, and the fame muft be done now,

by ordering the fignature of the clerk to be added in the fame

C
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NEW-YORK, manner. On the other two points we will, as the counfel re~

May 1803.
N

Seaman & al.

\
Drake.

I

queft it, hear them at a future day.
Hopkins now moved for leave to enter an” exoneretur on
the bail piece, and produced the difcharge of the principal

. under the infolvent law of the ftate. By this it appeared, that

the defendant’s eftate had been afligned by order of the court
of common pleas of the county on the 25th of September
1801, and the defendant difcharged by the fame court on that
day.

’yColden contra. The bail are too late in their application
for relief. Procefs againft the bail was returned cepi corpus
on the firft day of January term laft. They were therefore
in eight days after abfolutely fixed.

Per curiam. On Friday, in the fecond week of the laft
term, a motion was made to fet afide the ca. fa. iffued in this
caufe on two grounds: P Becaufe it ought to have been a
tgﬂatum writ, it having {ifued into 2 county different from that
in which the venue was laid. 2. Becaufe the roll was not
figned by the clerk, and the record was therefore incomplete,
and the judgment irregular.

The fecond objeftion we confidered as a mere clerical
omiffion, and it was difpofed of at once by permitting the
clerk to add his fignature to the roll nune pro tunc. The
confideration of the firft objection, on account of the preflure
of bufinefs was poftponed till the prefent term ; and it being
evident that the object of the motion was the relief of the
bail, the proceedings againft them were in the mean time di-
rected to ftay.

Another motion is now made for a rule that an exonteretur
be entered on the bail piece, founded on the irregularity of
the ca. fa. as above ftated, and alfo on the further fa& that
the principal was infolvent, and was difcharged under the in-
folvent a& on the 25th September 1801. The ca. fa. was re-
turned non ¢ff in July term laft, and the aétion againft the
bail is ftill pending.

It is now objected, that the bail ought not to be permitted
to avail themfelves of the defendant’s difcharge, becaufe it
was not a greund on which the motion depended at the laft
term. But this cannot be a good reafon to charge the bail
if they are otherwife entitled to relief.

Julyterm 1808 In the cafe of Van Alftyne ads, Brinkerhoffy we permitted
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a8 exoneretur to be entered on an application from bail under
fimilar circumftances. In that cafe the principal was alfo dif-
charged under the infolvent aét before the bail were fixed in
law. The fuit however proceeded againft the bail, and the
eight days after the return of the capias againft them had ex-
pired before they made their application for relief. We de-
cided, that as they were entitled to have the exoneretur en-
tered before they were fixed, and had barely omitted to have
it done, they had not forfeited that right while the aétion was
pending againft them, and that the only confequence was
that they fubje&ted themfelves to the payment of cofts.

The faéts in this cafe in fupport of the motion made this
term are fimilar, and we think the former decifion was equi-
table and proper ip favour of bail, and ought to govern the
prefent. It is therefore unneceffary to give an opinion on the
firlk objeftion made on the former motion.

Let the exoneretur be entered on the payment of cofts.®

® In the courfe of the a;g;neat a cafe. of Riddles v. Mitchell, manucaptor
of Cuyler, was alladed to. counfel engaged in that caufc has favoured me
with a ftaz.meat of the falts, which were as follows :

Riddles v. Mitchell.

THB original aQion was brought in the mayor’s court of the city of Nevw-
and j t obtained therein, The defendant brought a writ of error
to this court. Pending the writ of error, the defendant in the ori-
was difcharged under tﬁc infolvent law. Errors not being duly af-
defendant ponproffed the writ, iffued a ca. fa. in this court, and upon
return of 2 pon eft imventus, brought an acion of debt againft the bail on
their r izance in the original fuit. After declaration, plea, and demurrer,
the nt applied to the court to ftay ings. It was contended on
the part of the prefent plaintiff, that the defendant came too late with this ap-
plication, baving pleaded to the a@ion. But the court, on the authority of
afe in Cmg:w,f ordered the proceedings ftayed.

fuse
the

3

Abraham S, Hallet againft Daniel Cotton,

THIS caufe was tried at the fittings after January term
1aft, when the jury found a verdi& for the plaintiff for 866
dollirs 20 cents. The defendant obtained a judge’s order for
a flay of further proceedings, until the next term, for the pur-
pofe of then moving for a new trial.

‘Hawes now moved, on the part of the plaintiff, for an or-
der, that the defendant bring into court the fum found by the
jwy, with cofts of fuit; and that in default thereof, the or-

NEW-YORK,
May 1803.
™~/

Scaman & al

v.
Drake.

4 Dodf.m v, Kine,
i_::. Bat the cafe

ne by no wmeans
analogous Af .-
render had been a-=
tually mude bef re
the return of the la-
titat on which the
bail had been ar-
refted.

On mnvin; for
a new trial, the
court will not
erder the a-
mount of the
verdi®, or [um
admitted duc to
be brought in,
though the bail
have become in-
folvent, and ob-
tained their cop-
tificates under
the Bankrupz-
law,
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NEW-YORK, der to ftay proceedings, be difcharged. This application was
May 1803 founded on an affidavit ftating, * That fince this caufe hay

Halh
Ootnn.

been at iffue, the fpecial bail has been declared bankrapt and
difcharged under the bankrupt law of the United States.
That, on the trial of this caufe, a balance wae admitted by the
defendant’s counfel to be due to the plaintiff of about goo
dollars. That, at the fittings in November laft, on the ap-
plication of the defendant this caufe was put off for that
court, on the condition of payment of cofts: but that thofe
¢ofts, although repeatedly demanded, were not yet paid.” A
further affirmation of the plaintiff was read, ftating *“That
from the citcumftances of the defendant he was in danger of
lofing his faid debt, unlefs the money was brought into court,
or the rle to ftay proceedings difcharged: but it was ace
knowledged a copy had not been ferved.

For the plaintiff it was faid, that a motion for a new trial
was an application to the equitable difcretion of the court, to
relieve from what in the opinion of the party, was an errone-
ous or oppreflive yerdi€t. That it was a maxim of law, foune
ded on principles of equal juftice, * that he who fecks equity,
thould do equity.” From the affidavit it appeared, that
the defendant had admitted on the trial that the plaintiff was
entitled to recover about 500 dollars, which fum entitled him

"alfo to full cofts. Before, therefore, the court would fuffer

the defendant to be heard on a motion for a new trial, they
would require him to do what he acknowledged to be juft.
The bankruptcy, and difcharge of the bail, and the circum-
ftances of the defendant, were additional reafons for requir.
ing the defendant to bring the money into court, to abide the
event of the fuit. That, from the great number of cafes now
before the court, it was not in the leaft probable, that the cafe
to be made in this caufe, could come on in its order, and a
decifion be had thereon, in a fhorter time than 6 or 9 months:
by which time, the defendant, from his prefent circumftan-
ees, would doubtlefs be a bankrupt, or, as his bail were alrea«
dy bankrupt, he might abfcond. Under fuch circumftances,
delay was equally prejudicial as a denial of juflice. It alfo ap-
peared that the defendant was now in contempt, and liable to
an attachment for non-payment of cofts incurred on putting off
the trial of this caufe, at a former fitting. That it was a
ftanding rule of the mayor’s court of the city of New-York,
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that, “upon every motion for a new trial, the defendant NEW.YORK,
fhould, within cight diys, bring into court the fum recovered M3y 1803
by the verdiét, with cofts; and that in default thereof, the m
phnmﬂ' have l?ve to proceed.” That, although this court =
might not be difpofed to go the length to eftablith fuch a rule,

in all cafes, it was believed the peculiar circumftances of this

caufe were fuch, that they would not hefitate to make the » gee Gillofpi
order gow requefted; or atleaft, for fuch fum as was admit. s Plaifter &

ted to be due, with cofts. infolveney inca
Bogert faid the obje&t of the motion was perfectly new and g:,‘;‘{““g‘
anprecedented. Ca. Prac. 119

Per curiam. The pratice of the mayor’s court, in obliging 4 cyrd a4
the amount of the verdit to be brought into court on a mo- F'um&& ony
tion for 2 new trial, has never been adopted here.  The in- go whoeree:
folvency of the bail® is certainly not a fufficient ground to in~ fpecial motion
duce us to make fuch an order ; and a copy of the affirma- : .md..i;,":
tion, refpeéting the defendant’s circumftances, has never been Py mult b
ferved on him: of that, therefore, we can take no notice.t Grove againft
But let it be underftood, we do not mean to fay, that had it f:“l’:’hfn' i}."f‘
been otherwife we wonld have granted the motion. glcr;muary

Rule refufed. S, to rebu

cannotbereceiv.

James W. Gilbert againft James C. Brazier.

PER curiam. ‘The queftion is, whether the fheriff is en- Pity on whon

titled to fees on levying a fine. The ftatute directing the not liable to the
mode of making the levy, declares it fhall be done without *°f*°f1"-
fec or reward. The fee-bill gives a fee; but does not fay by

whom it thall be paid. We all know how it has been: the

fee has been charged by the fheriff, in his accounts. This,

we think, is the regular pratice; for it cannot be demanded

from the perfon who has had to pay the fine.

L. & N. Vandyck againft Van Beuren & Vof-
burg.

PER curiam. Wherever a cafe is made, with liberty to Liberty to torr

turn it into 2 fpecial verdi®, execution muft ftay of courfe, ¢ cafe into _a

. pecial vercid

offl the next term after the decifion is given, that, if cither ftays x:cution
purty be diffatisfied, there may be time to make up the fpecial

verdilt.
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A mate of a
veflel having a
#ight to a eer-
tain quantity out
of a cargo, by
way of privilege
cannot, after a
fale of the whole
cargo by the
couﬁg‘n_ccy, pick
out any fpecific
parts, and fell
them. A right
of privilege in a
cargo, docs not
give fuch an in-
tereft aswill en-
able the purcha-
fer of it to main-

tain trover, if

the confignee
has not afiented
t? ::c fele@ion
of thofe parts
which are taken
in fatisf.&ion ;
for, in trover,
property  and
g: effion muft
fhewn. A re-
leafe, executed
to a witnefs, af-
ter lis having
depofed, does
not iake him
compstent.

CASES IN THE SUPREME COURT

Chriftian Heyl againft Samuel Burling.

TROVER, to recover the value of two logs of mahogany,
tried at the New-York fittings in June 1802, before Mr.
Juftice Radcliff.

On a cafe referved, the following falts appeared :

_ That the plaintiff bought of one Bonfall, mate of a veffel,
three logs of mahogany, for one hundred dollars—that they
were laying on a wharf, and part of the confideration money
paid. That Mr. Roget, herein after named, was prefent, and
a converfation paffed between him and the mate and the plain-
tiff ; but what it was, was not known,

Charles Smith, on part of the plaintiff, teftified, that he
was prefent at the purchafe. The logs were pointed out, and
agreed for in the prefence of the captain of the veflel, and
immediately marked by the plaintiff. This was on Satur-
day. On Monday following, Heyl/, in the prefence of the
captain angd of the mate, took poffcflion of the logs, and re-
moved them to a faw-yard, from whence they wege taken, and
afterwards Igft by witnefs, for Heyl, at White-Hall. That
the captain, at the time of their removal, fent a perfon to fee
that they were thofe which had been fold, and had the pro-
per marks. This perfon examined and took the numbers of
the logs, Two of the logs being afterwards miffing, the wit-
nefs went in company with Mey/, to the defendant’s yard,
where he faw the logs. Hey/ claimed them as his, and de-
manded of the defcndant to deliver them to him; which the
defendant refufed. That, during the time the logs were on
the wharf, and before their removal, Roget, the perfon, to
whom it afterwards appeared in teftimony, the whole cargo of
mahogany was configned, gave confent to Heyl to take away
the logs, and made no objeétion to the fale by the mate. The
witnefs mentioned, that when he was firft examined, he faid
the plaintiff had agreed to buy the logs of mahogany at the rate
of one fhilling and fix pence per foot, but that it was after-
wards agreed between the plaintiff and mate, that the plain-
tiff fhould pay the grofs fum of one hundred dollars, and that
the fubfequent agreement was in order to get rid of the trouble
of having the mahogany meafured ; as the logs were not theq
meafured.
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Smith, after Jeremiah Marfhall had given his teftimony, NAw.voRK
faid, that the logs purchafed by the plaintiff had, at the time \‘3{'“3-

of the purchafe, been meafured; as he faw the meafurer’s H;,g"
marks upon them. h:lmg

Jeremiah Marthall, for the defendant, teftified, that he is a
public meafurer of timber : that he was employed by Roget,
to meafure a cargo of mahogany configned to the faid Roget,
as the witnefs underftood from Roget—the eaptain and mate
of the veflel : That, after the firft day’s work was done, the
mate of the veflel pointed out a log of mahogany, which came
from on board the faid veffel, (and which had been meafured,
marked and numbered, ss No. 21, of the faid cargo,) as be-
ing one of three logs, which belonged to him ; that the wits
nefs, on the next day, before they began to difcharge any of
the mahogany, requefted the mate to mention when they
came to the other logs which belonged to him, in order that
they might be put into a different bill 3 upon which the mate
faid, that he did not own any three particular logs; but that
he had a right to make choice of three; that the witnefs
might meafure the whole together, as he had been direted,
and that he, the mate, would fettle with Roget for the intew
reft he had therein : in confequence, the account of the mea~
furement of the whole of the mahogany was kept in one bill,
and delivered to Roget, who paid for the meafuring.

Ifaac Roget, the confignee, was then offered as a witnefs :
he was objeted to by the plaintiff’s counfel, as incompetent ;
but the judge admitted him, on being releafed by the defend-
ant. The point of his admiffibility was faved by plaintiff.

Roget’s teftimony was, that he never authorized the mate
to fell any of the cargo; and that the whole confignment
was fold by him to the defendant, before the taking away of
the logs : That he never gave any authority to the plaintiff to
take away the mahogany : That he never had any knowledge
of the claim of the mate to any three particular logs, until af-
ter the defendant had purchafed the whole of the reft of the
cargo, and until after the plaintiff had taken the three logs
from the reft of the cargo, which lay all together on the
wharf.

The plaintiff®s counfel offered to prove other declarations
amd admiffions of the captain, as well before as after the fale
of mahogany by the mate to plaintiff, that fuch fale was by
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his, the captain’s knowledge and confent; infifiing he ftood
in the relation of sgeat for the confignee ; but the teftimony
was rejefted.  This alfo was faved by the plaintifi®s counfel.
The defendant read a depofition of a clerk in the counting~
houfe of Roget, ftating, that he was ori the wharf at the foot
of Reftor-ftreet, when the plaintiff and feveral other perfons
were removing three logs of mahogany, No. 21, 50 and g2,
which the witnefs forbade, informing them Roget had fold the
logs to the defendant; that, witnefs knew the whole cargo

. comprifing the three logs above mentioned, were configned to

Roget, who has accounted for the fame to the confignor;
and that the whole were fold to, and paid for by the defend-
ant.

The plaintiff then offered to give in evidence a depofition,
duly taken, made by the mate, to prove plaintiff’s intereft in
the logs, and Roget’s confent to the felling the logs in quefe
tion to the plaintiff, and which was infifted upon as proper tef«
timony, there being no evidence of the mate having warrant-
ed the logs to the plaintiff, as his property: but the Judge
was of opinion that fuch teftimony was inadmiffible, unlefs the
mate was releafed by plaintitf; which opuuon was faved by
the plaintiff’s counfel.

The plaintiff then produced a releafe; and the witnefs to
its execution being called upon to prove it, teltified, that he
was prefent at the time the depofition was taken, and on his
return to his office, being an attorney, and aéting in behalf of
the attorney for the plaintiff, fearful left an objection might be
taken to the intereft of the witnefs, he drew a releafe, and the
fame was executed by the plaintiff, and delivered to the mate
in his office, who left it with witnefs, for the purpofe of being
ufed on the trial. That this was done in the courfe of half an
hour after the depofition was taken; and before the plain-
tiff, witnefs and mate had feparated, after they had left the
place of examination. That the defendant’s attorney crofs-
cxamined the mate, and fuch crofs-examination was in writ-
ing, at the end of the mate’s teftimony, as proven on part of
the plaintiff ; and a confent was fubfcribed to fuch examina-
tion by defendant’s attorney, as follows :

“ We, the fubfcribers, attornies for the plaintiff and de-
fendant refpetively, do confent, that the above depofition be
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read in evidence upon the trial of this caufe ; faving and re-
ferving the exceptions to the admiffibility of the teftimony.”

Under thefe circumftances, the counfel for plaintiff moved,
that the depofition ought to be read in evidence ; but it was
reieted. This point was alfo referved by plaintiff.

The jadge charged, that it was abfolutely neceffary® the
plaintiff fhould fhew an acquiefcence on the part of Roget, to
the fale by the mate ; and that the confent of the captain, or
his alts, and that of the mate, were not binding without fuch
acquiefcence.

The jury found a verdi& for defendant.

The plaintiff now moved to fet afide the verdi&t for mifdi-
rection in the judge, both in his charge, and rejection of pro-
per teftimony ; and for a new trial to be granted.

‘Woods. A releafe to Bonfall, the mate and vender of the
plaintiff was totally unneceflary : the court ought not to have
afked it, as he was competent, being equally liable, howfoever
the caufe was determined : firft, to Roget the confignee, and
alfo to the plaintiff, as purchafer. Peake, Law of Evid. -113.4
And peculiarly fo, as Bonfall had fold without any warranty;
and therefore, had never afferted any intereft in himfelf.{
Peake 118. “Ifa vendor of an eftate covenant for the title,
¢ or warrant the premifes, he cannot be a witnefs to fupport
“the title of the vendee, in an altion againft him by a third
“ perfon for the premifes. 2 Roll. Abr. 685. But a vendor,
“ who does not covenant for the title, or enter into any war-
“ranty, isa good witnefs. Bufby v. Greenflate, 1 Stra.
“ 445.”¢ But if the court fhould be of opinion a releafe was
neceffary, fuch a releafe was given and offered. The circum-
ftance of its being after the examination, is immaterial, from
the peculiar fafts ftated in the cafe. If Roget, the confignee,
was competent, being releafed by the defendant, Bonfall, the
vendor, was as much fo, on a rcleafe from the plaintiff.  Be-
fides, the declarations and admiflions of the captain were full
cvidence for the plaintif. Hc was the agent of the confignee ;
and, as in that capacity he confented to the fale to the plain-
tiff, it bound Roget, and confirmed the fale by Bonfall : the

* His Honour's real charge was, as the reporter is from high authority informed,
by no means of the very pofitive kind flated by the cafe; ﬁut qualified with rea-

iogs on the natore of the aclion, the circumftarc:s of the eaft, &c. and after
fating the evidence given, and pointing out to the jury kow the law was, arcord-
ing as the teflimony thould be Eclicvcd, his Hoovur kit to Giems to determine on
s weight.

D
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372.
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becd:,Duug.055.
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reje&ting, therefore, thefe declarations and admiffions, was
contrary to law. From the fals it appears, the plaintiff had
peaceable poffeflion under a good title ; and at all events, his

pofleflion alone was enough to prevent the defendant from

taking the logs out of that pofledion ; for it was as much con-
tinued while the logs lay at White-Hall, as if in the plain-
tif’s yard; having been left there by him.

Boyd for the defendant. There is not an equal liability in
Bonfall. He is not liable to the defendant; for there is no
privity between them. The defendant purchafed of Roget,
and Roget is liable to him, not the maté ;* for he is liable
only to the purchafer, the plaintiff; and therefore liable to
only one of the parties in the caufe. Therefore, admitting
the principle of equal liability, (which he did) it did not apply;
as to the releafe being given after the depofition offered, the
teftimony was properly rejeted. The reafon why a releafe
is neceflary, is to do away the effe&k of the influence of intereft ;
but if it be given after the teftimony, the intereft has already
had its effe®. The declarations and admiffions of the cap-
tain could not be received ; for he is not the agent of the
confignee, and his agency terminates on delivery ; which had
here taken place, and a fale been made to the defendant. He
denied, therefore the pofieffion of the plaintiff'; as it had been
transferred by the confignee to Burling ; and as to the war-
ranty, in fales of chattels it was not neceffary.

Radcliff J. I underftood the mate’s claim to be founded
on his office, as a privilege annexed.

‘Woods in reply, infifted on his firft pofitions.

Per curiam. The fa&ts of this cafe arife merely from the de-
pofitions of witneffes fubmitted to the court. From thefe it
appears, that the plaintiff purchafed of one Bonfall, the mate
of a veflel, three logs of mahogany ; that at this time, the
captain and confignee were prefent, as is ftated by the wit-
neffes of the plaintiff.  On the cafe, as prefented to us, there
is fome degree of contradiction in the teftimony, which, as it
was laid before the jury, they, no doubt, duly eftimated. In
this a&tion, property and pofieflion muft be thewn. The on-
ly evidence of this property and poffeffion is from the tefti-
mony of Mackworth and Smith. They ftate, that the price
contraéted for between Bonfall and the plaintiff, was one hun-
dred dollars ; and Smith, as a reafon for a grofs fum being
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agreed npon, adds,  that it was to fave the trouble of having NEwW-vORI
the mahogany meafured.” Marfhall, the public meafurer, May 1803
depofes, that he did meafure the whole cargo, and that the \'!;,!"
mate fold them after they were fo meafured. That, at the
mate’s requefk, the charge of meafuring was debited to Roget,
the confignee, who paid for it; and that the mate himfelf
acknowledged he did not own any three particular logs, but
that he bad a right to make choice of three, and would fettle
for it with Roget.  After this teffimony is delivered, Smith
recolleéts that the mahogany had been meafured, and that he
faw the meafurer’s’ marks on the logs ; though before that,
he affigns its non-meafurement as a fpecific reafon for a grofs
price of one hundred dollars being agreed as the purchafe
money. After this, a releafe being produced from Burling,
the defendant, Roget, the confignee, was admitted very pro-
perly as a witnefs, and he is followed by his clerk. Under
thefe circumftances, it muft be taken for granted, that the jury
weighed Smith’s credibility ; and if fo, there could be no
doubt that there was neither property nor pofleflion in the
plaintiff. It is urged as a reafon for a new trial, that the
judge’s charge precluded certain teftimony ; or at leaft, pre-
vented the jury from weighing it : for, the judge charged
that it was neceffary to fhew an acquiefcence in Roget. But
it muft be prefomed to have been underftood by the jury,
that Roget’s acquiefcence was neceffary for Heyl to thew
property in himfelf ; and, on this point, we think, that the
mate, Bonfall, muft have thewn property, as the confignment
was to Roget entirely. The teftimony of Smith was veny
properly difcredited, and the verdiét ought to ftand. The re-
leafe of Bonfall, being after his examination, and when the
intereft he had, muft have had its full influence and operation
on his teftimony, came too late, and could not be received.

v.
Burlidg.

Jackfon on the demife of John Jauncey, againft
Martinus Cooper and James Stylcs.

THIS was an a&tion of ejeétment, in which the defendants a:.f{{f""“r’
fevered in their appearances, and entered into feparate confent deiendancs, d
rules. The plaintiff; on motion, obtained leave to amend by R :‘_"’dl"
alsexing the name of the leffor of the plaintiff from John to and cutus nd
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William Jauncey; but the notices on which the motion was
founded were entitled as above, againfl both defendants.

Benfon now meved to fet afide the proceedings for irregu-
larity, contending, that as the defendants had fevered, the ori-
ginal fuit became divided into two diftinét caufes. That there-
fore there fhould have been two feparate notices, each entitled
againft one defendant, and ferved on the different attornies of
the defendants. For there was not then any fuit in exiftence
fuch as that in which the notices purported to be given.

Hopkins contra for the plaintiff, infifted the notice was
perfe&tly regular, and likened it to the cafe of a fuit againft
two, where one is outlawed, yet the proceedings are entitled
againft both.

Per curiam. The objetion taken againft. the notices and
rules is, that as the defendants appeared by diftint attornies,
and entered into feparate confent rules, thefe circumftances re-
quired feparate and diftinét proceedings, and ought to have
been entered and entitled as feparate; that is, that the no-
tices fhould have been feparate, addreflfed to each party, and
the rules entered accordingly. The notice given to Van
Schaick, attorney for Cooper, is entitled againft two: and it
is on that notice the application is made. The court are of
opinion that this is the regular way in which the notice fthould

‘be entitled, though each party fhould be ferved. It does not

follow, that appearing feparately, and entering into feparate
confent rules, juftifies or requires a different practice: for
pleading feparately does not make feparate fuits. The notice
muft be as the caufe was originally entitled, and a copy ferved

on all the attornies ; for otherwife it would imply a diftinét
iflue in each fuit.

Motion refufed with cofts to the plaintiff.

Bell and others againft Rhinelander.

IN partition only the notice and affidarit of fervice is read,
not the petition.

Jackfon ex dem. Nicholas Low and ors. againft
James Reynolds.

ON an affidavit ftating the death of one of the leflors of
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the plaintiff, from belief, information, diligent fearch and
enquiry,

Riggs, on the behalf of the defendant, moved to firike out
of the declaration one count wholly, and in all the others the
name of Drake.

Howel contra. The application now comes too late, being
after entering into the confent rule: at all events the affidavit

fhould ftate that the fa&t was unknown at that time. In ad-
dition to this he mentioned, that from the counter affidavit
which he held, it appeared the defendant had heretofore con-

fented to give up pofleffion, having failed to try according to Confent

ftipulation.

Per curiam, The motion muft be granted. It has been
before decided, that a defendant may thus come in and move,
on the death of a party before the commencement of the fuit.
As to the obje&ion that the application is out of feafon, the
anfwer is, that it is never out of feafon when on the ground
of an original irregularity in the plaintiff himfelf.* Therefore
the not coming in earlier cannot be urged. The affidavit fur-
nithes fuch evidence of the fafts as are prima facie fufficient ;
and if not true ought to have been denied by the plaintiff,
efpecially as it is in his power : for the attorney of the leflor

may, may certainly suft, know if his client is alive.

Howell hoped the cofts would not be allowed.

Per curiam. It does not neceffarily follow that the attorney
of the plaintiff muft know of the death of one of the leflors.
He may have examined into the title on behalf of one perfon
afting for others equally interefted, and fecing a number of
names neceffary to be made parties, he may think them all in
exiftence, and the affidavit of the defendant be the firft noticc
of the death of any one entitled. The cofts ought to be paid
if the fa&t was known fooner : and the application for the ob-
je&t of this motion ought % be made as foon as the right to
apply was difcovered. The court, however, referved the con-
fideration of cofts till the next day, when they denied them,
faying the plaintiff was irregular from the beginning ; and
though he might not have been in fault, there is no reafon
for allowing him cofts, when it is to have his proceedings rac-
tified, that the defendant comes beforc the court.

NEW-YORK,
May 3803.
-/
Jackfon

may aj y to
havetheirnames
ftruck out of the
declaration, and
that without
cofts, the necefe
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Zﬂi < Sheffield againft Watfon.
- HOPKINS for the defendant moved for judgment as in

Watln.  cafe of nonfuit fer not going to trial.
E—M Woods contra. The caufe was called on, but as there were
attorney, s other caufes on the day calendar, one of which attually occu-
::d P“&‘“I picd the court the whole day, the plaintiff’s attorney not being
)ndgmﬂlt a h quite ready, thought he fhould be entitled to bring it on the
‘“ m , next day, the day calendar not being gone through; but
trial, but wxll found he was put down to the bottom of the calendar for the
mot exculecofts. oy cuit. This therefore is a plain miftake of the rules of prac-
tice, which ought not to injure the plaintiff.

Hopkins. The phaintiff clearly was not ready; therefore
equally in fault, whether the rule was as he imagined, or not.

Radcliff J. Ad&ting under that belief, he did not prepare
himfelf.

Hopkins hoped the plaintiff would be ordered to ftipulate
and pay cofts.

Per curiam. The excufe is certainly not fufficient to ex-
onerate from cofts. If admitted in one cafe, it muft be in all;
and however the good faith of the plaintiff’s condu&, and
our belief of it, may deny the judgment moved for, to refufe
cofts would do away the effect of the rule. The plaintiff muft

ftipulate.

Fallmer againft Steele and anpther.

On roducmg HOPKINS moved to amend a count in the declaration, in

lc;g.':, conformity to the original writ, (a certified copy of which he
defﬁﬂuon a- produced) by firiking out the words * town of Herkemer,”
mended. and inferting the * town of German Flatts.” Ordered.

Maria Remfen, adminiftratrix, againft Jofhua
On a non-enu-
merated motion Ifaacs.
mers :

m‘:da,::&:: MULLIGAN moved to fet afide a report of referces for

on mc“;alm' irregularity and on merits.

ﬂ'gwn,q Y% Woods contra. In King v. Hughes it was determined, that
if a motion be made as non-enumerated for irregularity, the
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ground of merits muft be abandoned, though on the merits
the irregularity may be infifted on.

Per curiam. The rule is according to the decifion cited.
The application muft be for irregularity only to bring it on
as 2 non-enumerated motion. If merits are united, it be-
comes enumerated.

Hun and others againft Bowne.

COLDEN for the plaintiffs moved for leave to amend the
cafe made by the defendant. From the affidavit of the attorney
for the plaintiffs, it appeared, that the defendant’s attorney had
agreed to give the plaintiff’s attorney till the 21ft January laft,
to fettle his amendments before a Judge at Albany, the caufe
having been tried in New-York : that by fome accident the
amendments propofed by the plaintiffs to the cafe made on
the part of the defendant, had not come to the hands of the
counfel who was employed to attend to the bufinefs there,
until the 22d January : and further, that the cale made by the
defendant did not fet forth the merits of the caufe as they
appeared on the trial.

Hoffman amicus. In Duff v. Van Zandt, on a fuggeftion
that the cafe made did not contain a true ftatement of falts,
the court granted a new trial after argument and decifion.

Boyd contra ftated fome circumftances of ftri¢t and unac-
commodating condut in the plaintiff’s attorney, which had
occurred previous to the agreement mentioned in the affidavit
read by Colden, and fome declarations of the plaintiff’s attor-
ney, that he would hold the defendant to firit pratice.

Per curiam. 'We cannot travel back farther than the agree-
ment ftated. It appears that the defendant had given the
plaintiff a time, which from accident he could not keep: the
amendments were fent with due {peed, and fo that they might
have arrived at Albany in feafon if nothing had happened to
prevent it.  'We cannot let the plaintiff fuffer by circumftances
which he could not controul, The verdi&t is in the hands of
the plaintiff, and the defendant cannot be injured by a fhort
delay.

23
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Maria Remfen

v
Jofhua Ifaacs.

cafc made.
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e BY the court. All caufes intended for argument muft be

Cafes for argu- duly noticed before term to the clerk, that he may enter them

ment mult 5 on the calendar. 1f not fo noticed, they muft go to the foot
of the calendar, without regard to the date of their iffues.

- John Halfey againft James and Samuel Watfon.

Court willnot ~ THIS was a motion for a new trial, on an affidavit of a
B where hee. difcovery of new and material evidence. The points and
videncehasbeen fubftance are fo well and accurately condenfed in the decifion
:;)’P';;’c'::if',ﬂ:*ﬁ:: of the court, that it is unncceffary to do more than ftate the
new trials, oo judgment.
mfﬁf&::: Per curiam. This is a motion for a new trial, and comes
ry of mcfti‘" ‘before us on the ground of a difcovery of material teftimony
Sf}‘,"{‘;‘&’,’.’,,‘;..;‘ fince the trial of the caufe. To fee this, and judge whether
is, muft be ftat- j¢ he material or not, it will be neceffary to ftate the former
ed, that the . N
court mayjudge teftimony and nature of the fuit.
zf its materia~ It jg affumpfit by Halfey the plaintiff, againft James and Sa-
T muel Watfon, the defendants, as owners of the fhip Chefapeake,

founded on a negle& in -not taking on board fome tobacco, ac-
cording to contrat. The witnefs, Heyer, who appears to have
acted as agent for the plaintiff, ftates what the contra& was, and
the time at which it was to be onboard. This agreement ap-
pears to have been made on a Friday. The witnefs enquired
of the defendant James Watfon, when the tobacco fhould be
fent down to the veflel.  The anfwer was, Send it down as
quick as poffible: in confequence of which, it was fent the
very next day. From three witneffes it is fhewn, that the
principal part of the tobacco was on the dock by eleven o’clock
in the forenoon, and that the whole was ready to be put on
board by three. Thefe falts, then, are eftablifhed by three
witnefles. ‘The captain fwears that, after 4 or 6 hogtheads had
been brought, he requefted the carmen not tobringany more, as
there were appearances of a ftorm. This the principal car-
man has, in effet, denied; for he fays, he was defired by
thofe on hoard the fhip, or the captain, to bear a hand ; and

that he got all the tobacco down by dinner time. Here the
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teftimony is contradiftory. 'We are to judge then, if the ma- NEW-YORK,
terial evidence, as it is termed, that has been difcovered fince sﬂ"{:ﬁ
the trial, be really teftimony of materiality. There is one  Halfey
perfon who fwears, as to the directions given by the captain. y & s \aon,
The court are of opinion, that this is not material, fo as to
warrant granting a new trial. This in two points of view :
The teftimony goes only to impeach the credit of what has
been fiworn, and not to eftablith any new fact. It is merely
contraditing former evidence. In that point of view it is not
material : nor can it be fo in another, unlefs the defendants
an go further. The dire&ion not to bring down the tobac-
co, was to 2 carman. This is not fufficient ; as Watfon di-
rected it to be fent as foon as poffible. It ought to have been
to the owner of the tobacco : or to have thewn, th-} the re-
queft was brought home to the knowledge of the plaintiff':
that it was made to a carman, is not fufficient. The defen-
dant’s affidavit ftates two other witnefles who are material
but does not fay to what falts they would teftify: we cannot
therefore judge whether they are material or not.  Blackmer,
it is ftated, will teftify, that the tobacca was not marked till
Monday. This will only go to impeach the credit of the
teftimony 3 for, three witnefles fwear to the fact of the mark-
ing being before one o’clock on Saturday. The captain him-
felf does not pretend that the reafon for not taking it on
board, was the hogfheads not being marked, but only that
he bad not time. He does not pretend it was not ready to
be taken on board. New trial refufed.

Ephraim Hart againft David Hofack.
ASSUMPSIT for money lent and advanced, for money An acconresble

. .1, Teceipt givenfor
had and received ; plea, non affumpfit and payment, with ;7B @00

notice of fet-off. The plaintiff proved, and gave in evidence :;l, fhould be

ken up when

the following promiffory note : the note is f:-
“ Sixty days after date, I promife to pay Dr. David Ho- tied. A child

fack, or order, three hundred and fcventy-five dollars, value years, put with
a phyfician on

rec’d. N. York, 6th February, 180o. Eph’m. Hart.” i e W

The plaintiff alfo proved, that he paid this note when it he would like
was duey and in addition proved, and gave in evidence z’n‘;ng:":"g:‘:“u

the following accountable receipt : eleion to he-

come a fludent,
E
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%I promife to accounT with Eph’m. Hart for his note
payable to me for three hundred and feventy-five dellars, da-
ted this day, at fixty days. N. York, 6th February, 18co.
David Hofack.” From the faéls of a cafereferved, it appeared,
that the defendant is a dotor, and alleged that the note was
intended as an apprentice-fee for taking the plaintiff’s fon.
In fupport of this defence, the defendant called witneffes, who
teftified that the plaintifi’s fon came to the defendant the lat.
ter part of the year one thoufand feven hundred and ninety.
nine, and continued with him till the fpring of one thoufand
eight hundred ; that, the fon was confidered in the defend-
ant’s thop as a ftudent : that the witnefs underftood from the
fon, that he was to be fome time on trial ; but the witnefs did
not hear him fay how long : that, the defendant’s ufual ap-
prentice-fee is three hundred and feventy-five dollars; and
the witnefs paid this fee to the defendant, when the witnefs
commenced his ftudies : that, the witnefs has heard the fon
fay he was to pay the defendant a fee of three hundred and
feventy-five dollars: that the fon had a ticket for the hofpi-
tal, which was obtained for him by the defendant, and is only
granted to regular ftudents, and it would have coft five dol-
lars to any other perfon : that the fon had free admiffion to
the defendant’s library, and ufed his books: that feveral phyfici-
ans fay it is not ufual to return an apprentice-fee, and the wit-
nefs knewone inftance in which areturn of the fee was refufed :
that one of the witnefles gave the defendant only one hun-
dred and fifty dollars as a fee, owing to particular circumftan.,
ces: that, the fon, after being about three months with the
defendant, faid he had been upon trial, but that he was now
a regular ftudent : that the fon was a boy of about fourteen
years of age : that, the defendant’s ufual term of apprentice-
fhip is three years; but there is no particular period fixed by
agreement. )

Elias Noah, on the part of the plaintiff, depofed, that he
was very intimate in the plaintiff’s family : that, the defend-
ant, by letter, which the witnefs faw and read, informed the
plaintiff he had occafion for money, and applied to the plain-
tiff to borrow his note. Ubpon this, the plaintiff made and
delivered to the defendant the notc above mentioned, and the
defendant figned and delivered the receipt above mentioned :
the witnefs always confidered the tranfaltion as 3 loan by the
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phaintiff to the defendant, and nothing elfe : that the witnefs NEW-YORK
feveral times met with the defendant in the plaintiff’s family:  M27 1803
that the defendant was very folicitous to have the plaintiff’s Han
fon come and ftudy phyfic with him : that the defendant . .
ufed much perfuafion for this purpofe, both with the plaintiff
and with his fon: that, finally the plaintiff and his fon con-
fented thar the fon fhould ftudy phyfic with the defendant :
that it was exprefsly agreed between the plaintiff and the de-
Tendant, that the plaintiff’s fon, if he went to ftudy phyfic with
the defcndant, fhould have a right to quit the defendant
whenever the plaintiff’s fon pleafed to do fo; that the fony
after this agreement, went to ftudy phyfic with the defendant :
that the fon attended the defendant’s fhop but irregularly @
that the fon, after being fome months with the defendant,
adopted an opinion, that he could not, from the acquaintance
he had formed in New-York, purfue his ftudies as clofely as
he ought to 3 and thereupon he left the defendant, and went
to Europe : that, the witnefs always underflood that the fon was
merely on trial with the defendant.

The Judge charged, that this cafe did not depend on any
general cuftom of the faculty, or of this defendant, in relation
to the fee in queftion; but on the particular agreement s
that the defendant had, no doubt, a right to fix what price
he thought proper for his ftudents ; but, whatever might be
his eftablifhed fee, he was bound by any agreement he had
made ; that, on this fubjedt, little dependence ought to be
placed on the declarations of the plaintiff’s fon, who was no
more than fourteen years of age ; particularly, as he muft be
confidered as under the controul of his father. Neither
ought much ftrefs, in his opinion, be laid upon the circum=
ftance of the defendant’s procuting the fon a ticket for the
hofpital ; as his father, or the defendant might have thought
it proper to procure the fon a ticket, although he was merely
on trial with the defendant : that if the jury believed that
the fon had gone to ftudy with the defendant on’trial ; that
the time for trial had elapfed ; and that afterwards, the
plaintiff and his fon had ele@ed, that the fon fhould continue
and ferve his apprenticethip with the defendant; then it
would:be their duty to find a verdi& for the defendant ; but
#F they believed, that the fon was with the defendant on trial,
sebd ghiat, by virtue of an agreement between the plaintiff and
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NEW-YORK, defendant, the fon was entitled to leave the defendant whens
m ever the fon difliked to remain with the defendant ; then it

Hare
v.

Hofack.

would be their duty to find a verdi&t for the plaintiff; de-
dudting, however, from the damages a reafonable allowance for
the time the fon was with the defendant.

The jury found a verdiét for the defendant.

On the above fals, it was now moved, on the part of the
plaintiff, to fet it afide, as contrary to evidence.

Troup for the plaintiff. The ation was to recover money
lent : the defence, that it was given as an apprentice-fee.
The queftion then is, whether from the evidence, it was a
loan or a payment. That it was the former, is manifeft from
the evidence of Noah, who faw the defendant’s letter, afking
to borrow money. If the money was a payment, it was fin-
gular a requeft fhould be made to have it lent. It is not u-
fual for creditors to borrow their debts due, and give account-
able receipts for the amount. The agreement on which the
plaintifi’s fon went, is exprefsly proved ; he was to leave the
defendant when he pleafed ; and the receipt was therefore
worded as an accountable one ; becaufe, if the fon did not
continue to complete his ftudies, only a proportionable fum
was to be paid. The plaintiff did not contend the three
hundred and feventy-five dollars were to be recovered without
deduétion ; but that the defendant was not entitled to the
whole, againft his agreement and his receipt. No argument
could be drawn from the cleCtion of the fon, had it been
clearly eftablifbed : he was only fourteen years of age, and
could not ele¢t without the concurrence, and under the con-
troul of his father. As to the defendant’s witnefles, their
teftimony went to faéls perfetly immaterial : the ground of
the fuit was the agreement ; by that, no time was fpecified
for eleéting to leave the defendant: whenever the cletion
was made, and the plaintiff’s fon did leave the defendant, he
‘was, upon his receipt, to account ; and, for fo much of the
ufual time of ftudying under the tuition of the defendant as
was unexpired, a deduction was to be made : thus, and thus
only, the contra& in evidence, and the receipt could be con-
fiftently exphined.

Pendleton for the defendant. The application can fucceed
only on two grounds; cither that the verdi® is againft the
weight of evidence, or againft a rule of law arifing out of the
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fas. To decide on the firft, the court muft affume the of- NEW-YORK,
fice of jurors, and this they never do, where there is evidence M3 1803
on both fides, unlefs it is by much the ftrongeft on one fide. VH\;:'
The jury here have decided on the credibility of the witnefles; . *
the court will not interfere with their province in that re-
fpe&t, to give another opportunity to weigh the credit of the
fame witnefles.  This was never done, but when the teftimony
was by forcign witnefles, and taken abroad : then the court
would do it to procure evidence of their credibility, becaufe
the jury muft be ignorant of it j therefore, knowing only the
aredit of their own countrymen, they could not weigh it with ,., .
that of foreigners, refiding abroad.* The note for three esofthe repor
hundred and feventy-five dollars, made by the plaintiff when :,i:&fn'g‘};f
his fon was upon trial, was the reafon of the accountable thisdiftin&ion.
receipt. It was not an engagement to repay a loan, but to
be accountable on a contingency, whether the fon would be a
fludent or not ; there was no precife time for this : the fon
was on trial ; when he chofe to be a ftudent, the trial termi-
nated, the account was complied with, and there was to be
2o return ; for the bill was fairly due. The dates of the
tranfaltions prove this; and afterwards the fon is found to
be a ftudent, by having a certificate gratis, which none but
ftudents could obtain without paying five dollars. The
court mauft fuppofe him a ftudent, or that the defendant had
been guilty of a fraud, by figning a falfe certificate. Noah
fays the fon was to determine whether he would be a ftudent
or not, and the other witnefles fay the fon did elect to be-
come one. Neah {wears pofitively to a fact he could not po-
fitively know, the deftru®tion or lofs of the letter, in which
the defendant applied to the plaintiff, to borrow money : and
it is very fingular he fhould apply to borrow the very fum
due him for a fee, and that the application fhould be to the
very man whofe fon was a ftudent with him, in preference to
all others. The reafon why the receipt was an accountable
.one, was not becaufe no time was fixed for the plaintiff’s fon
to make an eleCtion, but becaufe the defendant was not to be
accountabple after the trial had.
Hoffman, on the fame fide. 'The conftrution, mentioned
by the counfel affociated with me, is that which the jury put
on the bill and receipt. A pro rata accountability, for one or
4wo years, when it might pleafe the fon of the plairtiff to
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leave the defendant, was abfurd, in the cafe of either a ftus
dent of law or phyfic. If, however, the inference from the

fatts was doubtful, the jury had drawn a conclufion which,

according to legal principles, muft be decifive.

Harrifon in reply. The plaintiff is contending for his fait
and juft rights : if injuftice has been done, this court will
interpofe, and grant a new trial. It is admitted, that there
was 2 period when the whole fee was not due; that is in evi-
dence : there is no proof that at the end of four or five months
the defendant could ere&t himfelf into a judge, and think
himfelf entitled to the fame fee as if the plaintiff’s fon had
ftaid with him four or five years. The principle infifted on
by the plaintiff is one that is found in every volume of law. -
Chancery is full of decifions of apportionment of apprentice
fees, which depend entirely on the quantum of fervices mu-
tually rendered.* This is the conftant rule of alting, unlefs
fome cuftom or ufage of trade to the contrary, be eftablifhed.
Of this there is no kind of evidence : the defendant cannot
make and fet up one for himfelf. On this point, the defend-
ant’s witnefles fpeak only as to heatfay, and give onc folitary
inftance of a cuftom,’ as it has been called. The ufage then,
is out of the queftion ; and the queftion depends on the a-
greement ; of this, Noah’s teftimony is conclufive : it is alfo
uncontradifted; and from his fituation, connefted with his
acquaintance in the family, it is highly probable he knew all
the circumftances of the contrat better than any one elfe;
nor could any one but Noah prove the lofs of the letter, afk-
ing a loan of money. He had feen and read the letter ; and
is it to be fuppofed the plaintiff would not have produced the
letter, if he had been able? As he was not, and could not
prove the lofs himfelf, Noah only could do it; who, like all
other third perfons in fimilar fituations, {wears to his firm be-
lief. A belief warranted by reafon, and the queftion I have
juft afked. The agreement on which the fon was taken,
and the note given, is the only evidence that can affeét the
caufe. The defendant’s witnefles neither do, nor can fpeak
to this. The certificate, ufe'of the defendant’s books, &c.
are nothing to the purpofe. We find the defendant adting
with peculiar folicitude to get the plaintiff’s fon as a ftudent;
and the extraordinary liberality of the defendant’s agreement,
might not, if taken as the refult of his anxious entreaty, be
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thought fo abfurd as has been argued. The fon was not NEW.vORK
obliged to ele@ when the note was due : no proof of the con- M- 1803
trary 3 if it was fo, and then the fee was payable and the note \’ﬁm\"
accounted for, how comes it that the defendant never calls
upon the plaintiff for the accountable receipt, but leaves it to
be produced and made ufe of againft him ? Had the fee been
abfolutely due, at the end of fixty days, the receipt ought to
have been demanded ; and, as the plaintiff took up his bill,
the defendant fhould have taken up his receipt. The de-
fence of Dotor Hofack is to demand wages for labour not
done ; is contrary to every principle of natural juftice, and
therefore, the court will grant a new trial.

Per curiam. The plaintiff, on the trial of this caufe, gave
m evidence a promiffory note of his own to the defendant.
Elias Noah proves that this note was borrowed of the plain-
tif by the defendant, on giving a receipt, promifing to be
accountable to him for it. The defence fet up is, that the
note was a fee to the defendant for taking the plaintiff”s fon
as an apprentice. A motion has been made to fet afide the
verdict, as againft evidence, and obtain a new trial. This,
the court are of opinion, ought to be granted.

The receipt given by the defendant, which was never taken
up or called for, and the teftimony of Noah, both agree in
proving the moncy to have been advanced upon /an; this
teftimony remains in full force, notwithftanding any thing
that was proven on the part of the defendant. What is re-
lated of the fon, that he was to be fome time on trial, is in
confirmation of the agreement ftated by the plaintiff’s wit-
nefs. The only circumRance of any weight on the part of
the defendant, is the further confeflion of the fon that he was
to pay three hundred and feventy-five dollars, and that he had
been fome time on trial, and was then a regular ftudent. But
this confefion by the fon, without the knowledge or authority
of the plaintiff, ought not to conclude him. The fa& too,
that the fon foon after left the defendant, and went to Europe,
peoves that the refervation in the original agreement had not
been waived. In fhort, the evidence does not warrant a ver-
di& for the defendant ; and a new trial muft be awarded, on

mt of cofts.
. Jmwis C. J. If the plaintiff is fatisfied that a proportion
mh paid, might not a new trial be faved ?

v.
Hofack.

S ————
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Troup. There is a verdi for the defendant. :

Kent. J. Is there no objection to allow for five months,
at the rate of the fum ufually paid for three years ?

Troup. None in the world, fir, if we can get rid of the
verdiét.

Philip Dow againft Pafchal N. Smith.

THIS was an a&ion on a policy of infurance dated the
fourth day of April, feventeen hundred and ninety-five, on
the fchooner Induftry, from New-York to Edenton in North
Carolina, valued at five hundred pounds : the defendant’s fub-
{cription was two hundred and fifty dollars. On the fixteenth
day of April, feventeen hundred and ninety-five, the defendant
and the other underwriters adjufted a lofs at fixty per cent.
It was on this adjuftment the ation was brought. The
caufe was tried before his honour Mr. Juftice Lewis on the
the third day of July, cighteen hundred and one. The plain-
tiff produced the adjuftment, and there refted his cafe.

The defendant infifted on fraud. To prove it he produced
the depofition of Jonathan Stratton, which ftated, that in
March, feventeen hundred and ninety-five, he failed from the
port of New-York in the Induftry : that there were no other
perfons but Jofeph Dow the mafter and himfelf on board :
that Dow faid the fchooner was going to South Bay on Long-
Ifland, for which place the deponent was fhipped : that the
fchooner had no cargo or ballaft on board, but had provifions.
ufual to go from New-York to South Bay : that the fchooner

" got aground on the beach on the Jerfey thore: that in a day or

twoafter the accident, the captain left the fchooner and went to
New-York, and returned to this deponent about a week after,
and informed the deponent he had been to New-York ; that the
fchooner to go to North Carolina ought to have had four hands
including the mafter; thinks the fchooner was about forty
tons burden ; that he never was at North Carolina, and does
not particularly know the navigation, but has an idea of the
neceflity of four hands.

The plaintiff then read the depofition of Jofeph Dow, which
ftated, that about the twenty-fifth day of March, feventeen
hundred and ninety-five, he failed from the port of New-York
in the Induftry, as mafter, on a voyage from thence to Eden-
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ton in North Carolina: that Jonathan Stratton was the only New.vor)
mariner on board together with this deponent : that another May 1803
band was engaged to go, but that he fell fick, and lcft the m
veflel before fhe failed : that he was not in New-York until
he came with thg faid Jonathan Stratton after the faid veffel
bad grounded, nor did he ever inform Jonathan that he had
been in New-York while he was fo abfent from the veflel as
aforefzid : that there was no cargo on board, but the witnefs
bad between five and fix hundred dollars, fome in fpecie and
fome in bank notes, for the purpofe of purchafing naval
flores : that the money was not infured : that the {fchooner
was about thirty-five tons.

The plaintiff alfo read a proteft made before John Keefe,
Efq. a notary public, in which the faid Stratton had joined,
which was as follows :

Before me perfonally came and appeared Jofeph Dow, late
mafter, and Jonathan Stratton, late mariner, of the pettiauger
Induftry, who being duly fworn depofe as follows : That they
{ailed in and with the faid pettiauger from Coney Ifland the
twenty-fixth day of March laft, in ballaft, bound to Edenton
in North Carolina, with a light breeze from the weftward :
that about one o’clock in the afternoon ef the fame day, the

wind hauled round to the north, and from that to the north
eaft, and then to the eaft, and then began to blow fo hard,
that they were forced to take fingle reefs in the fails, and
take in the jib, and fqon after to double reef the fails : at four
o'clock the wind blew fo violent that it {plit the forefail fo
much that they could not {et it: they then fet the jib, and
made the beft of their way for Sandy-Hook, and on the
twenty-feventh got round the Hook, and then the fails were
fo much frozen that they could not handle them ; that they
were obliged to let go their largeft anchor, but a very heavy
fes running, and the veffel pitching bowfprit under, fhe part-
ed: that they then endeavoured to claw off fhore, but the
gAle.continuing very fevere, and the main-maft {prung, and
the weflal very leaky, they were under the neceflity of running
the weflel on fhore on a fandy beach, in order to fave her,
4nd fae the prefervation of their lives: that they ufed every
\ﬁn in their power to get the veflel off, but without

v.
P. N. Smith
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The jury found for the plaintiff.

Hoffman for the defendant. This is a motion to fet afide
the verdi& for the plaintiff, and grant a new trial. The fadts
fiated are fufficient to bear down any erroneous conclufion
which has been made. The adjuftment, on which the attion is
founded, was manifeftly obtained by fraud, and the teftimony
could never induce a contrary opinion. The verdiét is not
only thus againft evidence, but againft law; for there was
not 2 fufficient crew on leaving New-York. Neither this cir-
cumftance, nor any other, was communicated to the infurers ;
the veflel was aground in South Bay on the 26th of March,
and on the 4th of April there was no information of it in
New-York. This is enough to excite fufpicion. From the
depofition of Stratton it appears the captain went to New-
York, and the policy is effected on the 4th of April, when
the veflel is laying aground. If he had tried to procure af-
fiftance, that fhould have been proved by thofe he applied to.
From the time of her getting on fhore, notice of her fituation
might have been fent to New-York by land in twenty-four
hours; by fea in lefs. This was like the cafe of Fitzherbert
v. Mather, 1 D. & E. 12. The agent of the plaintiff had
fent orders for infurance by the poft, but was informed of
the lofs of the veflel before the poft went out, and did not
contradict them : it was held to vacate the policy, becaufe a
concealment of a faét that might have been made known.
So here the captain was to this purpofe the agent of the un-
derwriter. The veflel too had no ballaft on board when fhe
left New-York : the policy was at and from, and it was im-
poflible to take it in at Coney Ifland, in the courfe of the
night, fo as to fail by day-break next morning, with only one
hand and a yawl. At all events the going there was a devia-
tion, as no ufage is found to warrant it. The want of a bill
of lading for the feven or eight hundred dollars ftated by the
captain to have been aboard muft be taken as a fupplementary
circumftance to impeach his credibility, efpecially as he is con-
tradited in effential points by Stratton. But on the teftimony
of both, the infufficiency of the crew appears ; for two hands
could not be adequate to the working a veffel of forty
tons, as fhe is ftated by one, or even thirty-five, as by the
other. That on the incompetency of the crew the court had
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aright to determine in the fame manner as on the point of NEW.YORK,

favorthinefs.*

Jones contra. This motion is made on two grounds :—
frad, and the want of a crew. The court will obferve, that
the aftion is brought after an adjuftment, and therefore will
demand very firong reafons for fetting afide the verdict. It
is remarkable, that every circumftance now relied on might
hase been availed of at the trial, and was in the full know-
ledge of the underwriter, when he made the adjuftment : for
by the proteft fubmitted to the defendant, on the fa&s fet
forth in which he made his adjuftment, it appears every fa&,
(date of failing) &c. was told him. This proteft was made
on the 55th of April, and the adjuftment on the 17th, with
no other proof of lofs fubmitted than the proteft itfelf. In
this Stratton joined ; and from the fize of the veflel the de-
fendant muft have known it was her whole crew. Every thing
therefore was taken into confideration before the adjuftment,
and it was made, it being thought there were not any grounds
to warrant a refufal to pay. The captain denies going to New-
York when he firft landed : this was a point of, who fhould
be belicved, the mafter or Stratton: the jury have decided.
No one ever faw him in New-York. There is no evidence of
communication between the captain and plaintiff, who refided
at Iflip, forty miles from New-York. On his arrival at New-
York he heard of a very fevere gale of wind: it was a few
days after his veffel failed, and thercfore he infured her.
Fitzherbert v. Mather does not apply. There the agent was
employed for the exprefs purpofe of making an infurance,
and though a captain be an owner’s agent, heis not an agent
to infare. In the cafe cited the agent had ordered the infu-
rance, he therefore was the perfon to communicate. The
crew was fufficient ; the veflel was only one of the South
Bay craft, the captain fays of thirty-five, not forty tons.

Lewis C. J. Both may be right : one may fpeak of car-
penter’s meafurement, the other that of the Cuftom-Houfe.

Jomes. Not being feaworthy for want of crew is a matter
of 68 for a jury : and on that they have determined, their
verdi&k therefore not to be difturbed.

Lewis C. J. Does it appear how the veflel was rigged ?

%a bowfprit ?

Yes, fhe had. The want of crew was infifted on
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at the trial, and the verdi&t fhews the jury’s opinion. Dow.
had gone to North Carolina on the very voyage infured in a
veflel larger than this with only three hands including him-
felf ; this was only a pettiauger.  As to the policy’s being at
and from, it is a miftake, the words are from New-York, but
granted they were otherwife, Coney Ifland is part of the port
of New-York.

Hoffman in reply infifted on the words at and from ; that
under them the veflel fhould be fit for fea when fhe firft
weighs anchor in profecution of her voyage; that was done
at her leaving the pier in New-York and had fhe been loft
going to Coney Ifland it would have been within the policy.
The jury’s decifion on the fufficiency of a crew is not con-
clufive. Suppofe they had determined one hand only to be
enough, the court would have fet afide the verdi&t. If the
captain was in New-York, the communication between him
and the plaintiff muft be inferred. For this, Stewart againft
Dunlop in the Houfe of Lords, Park 209, is an authority.

Per curiam. This is a claim for a total lofs after having
exhibited the ufual proofs, and on thefe an adjuftment was
made. It is upon this that the attion is brought, to which
feveral grounds of defence are taken : Firft, that the adjuft-
ment was fraudulent ; fecondly, that the veflel had not any
ballaft on board when fhe failed from the place at which the
policy attached, and thcrefore was not fufficiently equipped ;
thirdly, that fhe had not a fufficient crew. We fhall lay
wholly out of view the two firft grounds: it appears that
previous to the adjultment all the falts now relied on were
eommunicated to the underwriters. The proteft ftates, the
time of failing from Coney Ifland in ballaft, the gale of wind,
&c. All thefe circumftances and their dates appear from the
proteft to have been fully made known, and therefore all
charge of fraud isat an end, becaufe the adjuftment was made
by the underwriters with their eyes open. An adjuftment
cannot be opened except on the ground either of fraud or
miftake from faéts not known. On the third point we think
there is fufficient reafon to order a new trial. It now appears
that the veflcl was a fchooner of thirty-five or forty tons bur-
then, with three fails, and departed on a voyage from hence
to Edenton in North Carolina with only two hands, the cap-
tain included. The veffel was therefore in our opinion not
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equipped for the voyage, and on this ground we think there NEw-voRrk,
ought to be 2 new trial : onc hand and the captain were not May 180;.
a fufficient crew. m" Yoo vple

v.
Thos. Youngs.

The People againft Thomas Youngs.

THE defendant had been convi&ted of grand larceny, before  The firft fec-

the court of General Seffions, at Albany in February laft, and .mg:fm‘::; @

was brought up to receive fentence of imprifonment for life certain proceed-
under the at of 21ft March 1801, c. §8, {. 4, as being his fe- 5, 5minal

cond offence. The inditment on which he was now convict- extend to col-

ed did not fet forth the record of the former convi®tion : but '3;";"@“;‘:‘,“

inftead of it 2 fuggeftion, in the nature of a counterplea, had Pprifoner ﬂ::n

been entered againft the prifoner in the following words: :mnm;ph

“ And Ambrofe Spencer, who profecutes for the people of the izrﬂa}tl::al i‘(r:"‘“

% State of New-York in this behalf, having heard Thomas no  feremptery
« : challen
Youngs who ftands convited at a Court of General Sef- et

“ fions of the Peace holden at Albany in and for the County fions has no jo-
 of Albany on the feventeenth day of February laft paft, of ;“gﬁ:‘;"&;“;
¢ felonioufly and with force and arms ftealing, taking and fecond offence
‘ conveying away at the city of Albany in the county of Al- ;n:%m:,ﬁ:"g
¢ bany on the fixteenth day of February laft pa@t, one cotton, }::.i:lml&" for
« &c. (fpecifying the articles and their value) of the goods and yhere :’h:;f,:_'

¢ chattels of Edward Grifweld, being afked by the court now ic‘t"a"}izt i-uiﬁn-
¢ here what he had to fay for himfelf why judgment fhould fe ford,l:;,c o

“ not be pafed againft him agreeable to law, faith that the £ord of the for-
“ faid Thomas Youngs ought to reccive the fentence and Prifoner tried

“ judgment of the court now here to be imprifoned in the }‘;r(;;_zf;ﬁ";‘:;_
¢ State Prifon for life, and there to be kept at hard labour, ny and brought
“ becanfe he fays that the faid Thomas Youngs, by the name “fﬁ'i“,‘;ﬁ:.’”ig’g'
“ of Thomas Young heretofore, and before the faid felony foing fecond of-
% was committed in manner and form aforefaid, to wit, at 2 “c,?ﬁ";i!“,': coust
“ Supreme Court of Judicature, held at the City Hall of Al- other judgment
“ bamy, in and for the State of New-York, on Saturday, the f,':,;‘,'wd:.f,; ;,ft" i
“ twenty-cighth day of April, in the year of our Lord 1798, have pronoun-

“ before John Lanfing, Efq. Chief Juftice of the faid Supreme “*

® Court of Judicature, Morgan Lewis, Eghbert Benfon, and

# James Kent, Efquires, puifne Juftices of the faid Supreme

# Comt of Judicature, was convictcd on his plea of guilty to

*.om indiftment for grand larceny, of the goods and chattels
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 of one John Wright, and thereupon it was confidered and
“ adjudged by the faid court laft mentioned, that the faid
 Thomas Young be confined in the State Prifon in the city
“ and county of New-York, at hard labour for two years,
“ and this, he the faid Ambrofe Spencer, is ready to verify
¢ and prove by the record thereof ; and the faid Ambrofe
¢ Spencer further faith, that he the faid Thomas Youngs,
¢ who now ftands convited at the faid Court of General
¢ Seflions of the peace, holden at Albany, in and for the
¢ county of Albany aforefaid, in manner and form aforefaid,
¢ is the fame perfon who was fo convicted at the faid Supreme
¢ Court of Judicature, holden at the City Hall of Albany, in
¢ and for the State of New-York, in manner and form afore-
¢ faid, and is not any other or different perfon. Wherefore,
¢ fince the faid Thomas Young hath already been duly con«
¢ victed of the crime of grand larceny, committed fince the
¢ faid firft conviction, the faid Ambrofe Spencer for the peo-
¢ ple of the State of New-York, prays the judgment of the
¢ court here, that the faid Thomas Youngs may receive
¢-judgment to be imprifoned in the State-Prifon in the city
“ of New-York, at hard labour, or in folitude, or both, for
¢ life.”

Spencer, Attorney General, prayed that the prifoner might
be put to plead his identity, and, in cafe of his denying that
he was the fame perfon, that a jury might be fummoned in«
ftanter, to try the fa&. This he contended was the right
mode of proceeding, and for that he cited the King v, Scott
& or. 1 Leach 445.

Court. Thomas Youngs, you hear what is alleged againft
you. Do you with to have counfel ?

Prifoner. If you pleafe, Sir.

Hoffman and Colden being affigned him, requefted a little
time to prepare themfelves : the queftion being new it was
granted. On the prifoner’s being brought up the next day,
by advice of his counfel he ftood mute. They infifting that
as the punifhment of peine forte was exprefsly abolithed, and
the firft fection of the law of 21ft March, 18e1, ch. 60, ap-
plied only to cafes of arraignment, the prefent was a cafus
omiffus in which the court had no power.

After fome confultation on the bench, the court ordered
the following plea to be entered :
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« That he is not the perfon alleged by the Attorney Gen- NEW-YORK,
“eral in his plea to have been formerly convifted of grand ~ May 1803
@ larceny,” i m‘:?;
Referving to the prifoner a right to object to the mode of
proceeding and take advantage of any irregularity that might Thee Yourgs
appear. His counfel then ftated they meant to contend that
the proceedings not fetting forth the record of the former
convifhon were erroneous, and the court would not pronounce
the judgment prayed for.
Spencer, Attorney General. The identity of perfon and
former conviltion are circumftances collateral to the offence
itfelf : they do not conftitute a part of the crime, and there-
fore may be pleaded and replied to ore tenus, and a venire
awarded returnable inftanter, in the nature of an inqueft of
office. This is the conftant praitice in cafes where it is doubt-
ful whether a criminal be a lunatic or not; fo, by analogy,
the fame mode fhould now be adopted, efpecially as it is a
matter in which the court may exercife its difcretion. 1 Hawk.
4 b. 1. c. 1. {. 4. n. (5.) Foft 50, 1. In Great-Britain, when
a prifoner is to be oufted of his clergy, the fuggeftion of his
former offence is by way of counterplea, and the indi®tment
never takes notice of the previous convittion. 4 Hawk. 254.
b. 2. ¢. 33- f. 19. n. The only mode of trying whether he
has before had his clergy is by the certificate prefcribed under
the 3and 4 W. and M. c. 9. f. 7. The King v. Scott & or.
1 Leach, 445. If the fe&tion cited from the ftatute of W.
and M. be compared with the 2d fetion of our State Law of
14th of April, 1801, ch. 146. 1 Rev. Laws N. Y. 462, 3.
the certificate ordered by our provifions will be found perfedt-
ly analagous to that required by the 3 and 4 W. and M.
The firft offence is grand larceny, punifhed in a certain man-
ner : the fecond offence is the fame, with a greater punifh-
ment. In England the fecond conviction is not availed of in
the indiftment, but when the prifoner claims the benefit of
his clergy, it is counterpleaded. This makes a perfe& analo-
gy- Hisidentity may be tried by a jury of his country, with
‘the ald of counfel and the right to challenge, at which time
be may controvert his former convition and indictment.
. ‘Thesefore, on principle, it is not neceflary to connect the firft
'ﬁkﬂ! fecond offence, as the repctition is no part of the
'M, but collateral and only incidental to his guilt. All
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ftances, are to be inquired of in this way. The books of
precedent are filent as to the prattice infifted on, and that is
an argument for the prefent mode : the form of the coun=
terplea is warranted by Dogharty.

Colden for the prifoner. There is no analogy between
the prefent cafe and thofe which have been cited. It is not
denied that to ouft of clergy the mode is by counterplea.
The prefent fuggeftion cannot be fpoken of as being of the
nature of counterpleas; thefe are fo called becaufe counter
to what is pleaded, or claimed by the prifoner after his con-
vi&tion, when he demands the benefit of his clergy. To the
plea which the prifoner has put in, to do away the force of
the fentence, the Attorney General interpofes his counter-
plea; but he cannot, after trial, fuggeft any new matter. If
the crime was as is ftated in the counterplea, or fuggeftion,
the court below had no jurifdiction of the offence. Juftices
of the Seflions are oufted of that both by the common law
and exprefs words of our State a& of the 21ft March 1801,
fec. 1. Rev. Laws N. Y. vol. 1. 302. That ftatute, after
giving the juftices a right to inquire of all offences, &c.
and going on to confer on them a right to hear offences of
grand larceny, has the following provifo: “ Provided always,
¢ that it fhall not be lawful for any of the faid courts to hear
% and determine any inditment of, or for any treafon, mif-
¢¢ prifion of treafon, murder or other felony or crime, which
¢ is or fhall be punithable with death, or with imprifonment
*¢.in the State-Prifon for life, but fhall caufe the indi€tments
% for the fame to be delivered to the next Supreme Court,
¢ or court of oyer and terminer or gaol delivery, to be held
¢ in fuch city or county, there to be determined according to
“law.” The queftion then is, is this a crime punifhable
with imprifonment for life or not? Is mot zhis apparent
on the record ¢ If fo, it is conclufive as to the jurifdic-
tion. The court will recolle¢t that the law referred to
was paffed with a dire® view of reftraining the juftices in
fefions from exercifing any authority where the punifh-
ment was fo fevere. The Legiflature viewed them as a fub-
ordinate tribunal and therefore delegated inferior powers ace
cording to the confidence entertained. The pratice on the
prefent occafion is not fuch as has been formerly ufed: the
mode herctofore adopted has been to make the firft offence a
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¢harge in the indi&ment for the fecond, and as this has been NEw-vORK,

the line of condud in this country, it may be confidered as a M3y 1303

cotemporancous cxpofition of our law. It is afferted that, n,;fe;,:

though this method might be taken, it is only matter of ¥

form : it is a matter of form however which gives a jurifdice _ . - o

tion the Legiflature has taken away. It is form in one point

of view, in another not. This kind of alteration in criminal

proceedings is not allowable. It is neceffary that the previs

ous offence thould be made a fubftantive charge in the in-

ditment for a fecond, where the punifhment is augmented by

the repetition, becaufe the repetition is the crime. Reafon

tells us, the fecond offence muft be after a conviétion for the

firft, for it is on a prefumption of the firft punithment’s not

having induced a reformation, that the fecond is increafed.

1 Hawk. 306. b. 1. c. 40. f. 4. 1 Hale P. C. 685. 1 Leon.

195, Fleming’s cafe. 3 Dyer 323, Taverner’s cafe.  The difs

tincion between clergyable cafes and the prefent is this:

whether clergy has been allowed or not is not traverfable, but

here the nature of the crime is changed by a fuperadded fa&,

the party therefore muft have an opportunity to traverfe.

The time at which the fecond offence was committed is of the

eflence of the trime. The counterplea is no evidence that

the fubfequent felony was after the 16th February, nor is any

ifoc tendered of that fat. It ought to have been formally

offered.

Hoffman on the fame fide. The neceflity of fuch an iffue

will be more evident on recurring to f. 4 of the law declaring

what crimes are punifhable with death or imprifonment for

life :* the fecond convition muft be after fuch firft conviftion;; 8. a1ft March

if it be a queftion then whether thie fecond offence was com« ;l:f'lf;f,,t N

mitted after the firft conviftion it is a faét riot inguirable here, Y. 25+

but by a jury. Before them, for an offence fubjeiting to the

pwmithment now afked, the prifoner is entitled to a perempto~ 4 21t March

ry challenge of twenty ;+ this right by the prefent mode is igor.¢. 60.1. 9.
m a collateral iffue it cannot be exercifed. ;‘ﬁf'; g;""’
42. Dogharty is a precedent in point, and
dduced by Mr. Attorney, tlic former con-

ney General, infited on bhis former argu-
this was properly a counterplea; becaufe,
is afked what he has to fay why more than

G
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May 1803.  jllege the convition to be on his firft offence : this is his plea ;

then the fuggeftion read is the counterplea. The pratice re-
lied on has not antiquity enough to eftablith it, and the dife
tinQtion between taking away clergy, and augmenting the
punithment, amounts to the fame thing, for they both vary
the fentence. The idea under which the proceedings have
been carried on is, that the trial might be below, and the
judgment here.

Per curiam. The prifoner was conviéted at a coart of
General S¢ffions of the peace, held in and for the city and
county of Albany, of a grand larceny. The record of his
¢onviCtion is removed into this court, on which a fuggeftion
is entered that he had heretofore been convitted of a fimilar
offence. On this the public profecutor has moved for judg-
ment of commitment to the State-Prifon for life, according to
the a& in fuch cafe made and provided, or that the prifoner
take iflue on fuch fuggeftion. The court doubting of the
regularity of this mode of proceeding afligned counfel. The
point has been ably argued and they are now to give their
judgment.

From the authorities and precedents that have been laid
before us, there can be little doubt, that in England, when a
prifoner prayshis benefit of clergy, and the queftion is, whether
it hath not been on another occafion extended to him, this is
the mode (under the appellation of & counterplea) that is
generally purfued. In cafes however where the firft offence
forms an ingredient in the fecond, and becomes a part of it,
fuch firft offence is invariably f¢t forth in the indiCtment for
the fecond.’

A fimilitude is faid to exift between the prayer of clergy in
England, and a deniaF of a former convition with us, and that
therefore the fame mode of proceeding is equally corret in
the one cafe as in the other. But on firi& examination, there
will be found to exift no analogy between them, and that we
cannot adopt the fame mode of procecding without depriving
the prifoner of an important privilege fecured to him by fta-
tute.

It is true that much inconvenience may and probably will
‘wrife from this decifion. Few convitions for fecond offences
will be likely to take plags: but the remedy lics not within
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ewreach. Py a ftatute of this State every perfon who fhall NEW-YORK,
be indicted for an offence, the punithment whereof thall be, on M7 1803
coaviftion, confinement for life in the State-Prifon, is entitled, The People
when put on his trial, percmptorily to challenge twenty of ., ¥
his jurars. The form of proceeding now contended for would e
effe@ually deprive the prifoner of .this right. It is no anfwer
to this objetion to fay, his right of challenge may on the tri-
al of this collateral queftion be extended to him, even fhould
it be proper to allow it him on fuch eccafions. He is enti»
tled to it when tried for the principal felony, and had he not
beca deprived of it, might have been acquitted.  Another ob.
jJation, and 3 ftrong one, arifes from the circumftance of his
comviction having taken place before a court of feflions. The
flatute declaring the powers of juftices of feffions exprefsly
prohibits them from trying indi¢tments where the punifhment
on conviltion is confinement for life. Had it appeared then
from the inditment that he was te be put upon his trial for a
fecond offence, 2 plea to the juri{dittion would have tied up
the bands of fuch court and have carried his caufe for trial
to 3 tribunal that could have extended to him all his rights.
We are of opinion this court can give no other judgment
in the cafe tham fuch as the feflions might have done, which
exceeds not the punithment of fourteen years confinement.
N. B. The prifoner was fentenced to five years.

Edward Shepherd Smith and John Stanley
againft

Jordan Wright and Ifaac Wright.

THIS was an adtion againft the owners of a fhip, to reco- ::;m:&i:&
ver the value of goods fhipped on deck, and cjefted. The cje@ed thercis
cufe was tried on the eighth day of April one thoufand eight Do contribution;

nor is the own-

hundred and two. It was admitted, that the defendants er of the veffel
were owners of the fhip Charlotte. That the plaintiffs were lble 3 carsic
owners of twelve Bales of cotton, laden on deck, to be car-
ried from New-York to Liverpool: that, the defendants
were to pay one half of the freight which was paid for goods

cmgied in the hold; and, that the cotton, ina florm, was

i = 2 LR

a bl

’
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thrown into the fea, for the prefervation of the fhip, and the
refidue of the cargo, which arrived in fafety.

Several eminent brokers, underwriters, and merchants were
examined in this caufe, and they all uniformly teftified, that
goods on deck, if loft, are paid for by the underwriters on thofe
goods, without contribution from the affurers of the veffel or
other parts of the cargo. That, there was no inftance of an
average or contribution allowed, when a lofs happened in this
way : that, they never knew of any fuch cafe occurring be-
tween an owner of goods on deck and the owner of the vef-
fel. Goods on deck always pay a higher. premium, even in
fummer double, in winter, about 7 to 3, and lefs freight than
goods under deck : the freight is lefs by one half, or two-
thirds, or thereabouts; but always lefs. That, they never
before heard of a demand of this kind made againft the
owner of the veffel by the fhipper of goods : that, the freight
of goods on deck is lefs than when below, becaufe they are
not confidered as at the rifk of the owner of the veflel. One
merchant faid, he once owned goods on deck, which were
lIoft by jettifon 3 and being uninfured, he claimed nothing
from the owner of the veffel or the other part of the cargo.
He conceived it to be the general underflanding, that, for
goods cjected from the deck, no contribution is to be made
by the owner of the veflel or of the other goods.

The counfel for the plaintiff gave their confent, that if,
fubfequent to the trial, any inftances of ufage could be. afcer-
tained by affidavit, they fhould be added to the cafe.

A verdi& was found, by confent of partjes, for the plain-
tiffs, for one thqufand dollars, fubjeét to the opinion of the
Supreme Court, on the law, and on the admiffibility of the
preceding teftimony. If the court gave judgment for the
plaintiffs, 3nd there fhould be any controverfy, as to the real
fum due, it was to be referred to indifferent perfons to liquidate
the fame.

Per curiam. The plaintiffs fhipped on half freight, on
the deck of the defendants’ veffel, twclve bales of cotton for
Liverpool 3 which, for the prefervation of fhip and cargo,
were, in a ftorm, thrown overboard; and the queftion is,
Are they entitled to general average ? It is conceded, that
they are not : that, the fhippers of goods under hatches, and
the infurers on fhip and cargo, are not liable to contribution
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onaccount of their prefumed ignorance of any part of cargo NEW-voRK,
being placed in fo perilous a fituation. But it is infifted, May 1803

there is not the fame ground of exemption far the thip-owners, smith & Stan.

becaufe fuch faét is to be prefumed within their knowledge ;
and they are benefited by the extra freight.
ing be corred, its effe¢t would be to make the thip-owners
infurexs of all goods laden on deck, without premium, and at
ha\f freight ; which certainly would be the height of injuf-
tice.

It is fufficient for aur purpofe, that the ufage has been a-
gaintt the allowance of average to goods placed on the deck of
aveflcl. This is proved to be the cafe, from the teftimony
of feveral infurance-brokers and merchants, of long ftanding
among us ; fame of whom carry it back as far as thirty
years 3 a period however, too fhort, it is faid, to eftablith an
ufage. The true teft of a commercial ufage is, its having
exifted a fufficient length of time to have become generally
known, and to warrant a prefumption, that contralts are

made in reference to it. This appears to be the cafe in the
prcfent inftance.  'We are therefore, of opinion, that judg-
ment be for defendants.

Stephanus Miller againft Reuben Drake.

ERROR on 2 certiorari from the ten pound court.

It appeared, from the juftices return, that the plaintiff had
agreed with the defendant to attend at a certain place, to re-
ceive a conveyance of fome land from the defendant and his
wife, to one Rhoam. The proceedings below were by the
prefent defendant, to recover damages, for the now plaintift’s
non-attendance, according to his engagement. The declara-
tion ftated, that the * defendant did, together with his wife,
® attend at the place appointed, ready prepared and offering
%10 execute to the faid Jacob Rhoam a conveyance, &c. ac-
*cording to the aforefaid agreement.” There was alfo a count
for work and labour done with the defendant’s waggon and
horks.

‘Rer curiam. The errors afligned, and relied upon by the
plaintiff, are thefe :

"2 That the aftion before the juftice was founded on an
sgreément for the fale of lands, and it does not appear that

. .
If this reafon- wright & anor

The flatute of
frauds does not
require the a-
greement to
make a convey-
ance of lands to
be fet forth in
the declaration.
A contra& for
the benefit of a
third perfon,
will fupport an
a&ion gy him
with whom the
contra& ismade.
An averment of
“ being ready
“ preparcd, and
* offcring to cx-
“ ecute a con-
“ veyance, ac-

“ cording, &c.

“but that defen-
« dant did not
« getend,aind has
“ refufed,” iva
fuficient offer

to perform, by
the plainud
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there was any note in writing, of that agreement ; which was
therefore void, by the ftatute of frauds.

2d. That the promife by Miller, was for the benefit of one
Rhoam, a third perfon ; and therefore, without confideration
as to him ; and for that reafon, alfo void.

3d. That there was no performance of the contraét on the
pert of Drake; it not being alleged that he offered a deed

~ executed, or ready to be executed.

Cafe v. Barber,

1 Raym. 450.
Bull. 279

*Q: I fuch
other might not
havemaintained
an a&ion. Dal-
ton v. Poole, 1
Vent. 318.33::-
chingtonv. Ver-
pon, 1 Bof &
Pullro1. n.(c.)
Sece alfo Comb.

373, 3. the cafes
there cited.

The firft exception is clearly not well taken.  Although
the ftatute of frauds requires a note in writing, to fupport a
contra&t refpeting the fale of lands, it is mnot neceffary the
writing fhould be fet forth in the declaration ; and it is fuf-
ficient if it appear in evidence. The ftatute has not altered
the form of pleading, which remains as it was at the common
law.

2. The fecond exception, we think, is equally untenable.
The altion was founded on mutual promifes ; and the one
promife was the confideration of the other. It was not ne-
ceflary that the a& promifed to be done by Drake, fhould
appear to be immediately beneficial to Miller, in order to
fupport the obligation of his promife. It was fufficient that
its performance would be detrimental to Drake, or deprive
him of a right which he before poffefled. An injury to one
party, or a benefit to another, is fufficient confideration fora
promife. By the agreement in this inftance, Drake was to
convey to another® his title to certain lands, in confideration
of which, the promife on the part of Mxllcr, was made ; and
that confideration was fufficient. ,

3. With refpeét to the third exception, we hold the offer
to perform is fufficiently averred in the declaration. It is a-
verred that Drake and his wife attended at the time and place
appointed,  ready prepared and offering to execute” the convey-

. ance ““ according to the f[aid agreement ;” and that Miller did

not attend ; and that he has refufed to accept the fame, and
to perform the agreement on his part.4 This averment was
fubftantially fufficient, and the manner in which the tender or
offer to convey was made, was matter of evidence on which
the juftice has decided, and which cannot appear on the re-
cord.

We are therefore, of opinion, that none of the exceptions
are well taken.
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James Weaver againft Elijah Bentley.

THIS was an altion of affumpfit to recover back the con-
Sderation paid on an agreement under feal in the following
words—** November the 26th, 1796. Know all men by

¢ thefe prefents, that I, Elijah Bentley, do bind myfelf to pro- b

¢ cure for James Weaver, Lot No. 67, joining Ballcock’s on
¢¢ the weft, which lot I am now in poffeflion of, which I
¢ promifc to procure fo far as this, on thefe conditions, that
“ is, a leafe to be cither three years rent free, then to pay the
“ intereft of onc hundred and fixty pounds yearly, for the
“ term of ten years, then with paying one hundred and fixty
¢ pounds, to have a decd for the fame lot, containing one
 hundred acres, which leafe I promife to deliver by the firft
“ day of June next, and then if not called for, whenever called
“ for. The condition of this obligation is fuch, that if I do not
¢ deliver the faid leafe, the two fixty pound notes, which are
¢ dated November the 26th, 1796, which I have againft James
“ Weaver, thall be of none effet.  As witnefs my hand and
[ fnl. )
¢ ELIJAH BENTLEY. L.s.)y

The caufe was tried before Mr. Juftice Thompfon, at thé
circuit court for the county of Herkimer. The plaintiff pro-
duced in evidence the agreement and affidavits of various
payments by the plaintiff. The counfel for the defendant
objeted to the plaintiff’s right of recovering in this form of
adtion ; infifting that the agreement was under feal, and ime
ported 2 covenant, and therefore affumpfit would not lie.
His honour, after hearing counfel, direted a verdiét to be ta-
ken for the plaintiff, fubjet to the opinion of the court on
the peint relicd on by the defendant. His honour the C. J.
sad all the Judges but Livingfton J. concurred in the follow-
ing determination.

. Per curiam. The defendant covenanted to procure for
the phintiff within a given time, or on demand thercafter, a
leafe for certain lands, three years free of rent, then to pay
the intereft of £.160 annually, for ten years, in licu of rent,
and at the expiration of that period, to have a conveyance of
the fason payment of the principal fum, in default whereof, twe
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NEW-YORK, notcs of fixty pounds each, given by the plaintiff to the defend-
&"8:3/ ant, were to be void. The plaintiff made certain payments
Waver  in money and farm ftock to the defendantqwho failed to per=
nm'dq form his covenant and the plaintiff thereupon brought af-
fumpfit ; and the queftion now is, whether the adtion will

lie or the plaihtiff be compelled to refort to his covenant.

This cafe is fo loofely drawn that it fcarcely affords fuffi-
cient ground for a decifion. It is not ftated for what the
notes, money or ftock were given ; prefuming them to have
been the confideration of the covenant, the queftion then will
be whether the defendant having failed to perform on his part,
the plaintiff may difaffirm the contra&t and refort to his af-
fumpfit to recover back what he had paid. 'We are of opin-
ion he had his eleion cither to proceed on the covenant and
recover damages for the breach, or to difaffirm the contract,
and bring afflumpfit to recover back what he had paid on a
confideration which had failed. ]udgment thercfore muft be
for the plaintiff.

Livingfton J. Two queftions were fubmitted to us in this
cafe. .

1. Do the terms of the contradt import a covenant ?

2. Can the phaintiff waive covenant, and bring affumpfit te
recover the confideration paid for the land ?

In anfwer to the firft it is only neceffary to ftate, that the
defendant ¢ binds himfelf” under feal to procure fot plaintiff
a certain lot of land, and “ promifes” to deliver the leafe by a
certain day. The words * bind and promift” create a cove-
hant as ftrong as any which could have been ufed.

It follows then that an a&tion of covenant will lic on the in-
firument on Bentley’s non-performance, to rccover back all
that has been paid. When that is the cafe the party muft
rely on the fecutity he has taken, there being no neceffity for
the law to imply a promife different from the one contained
in the terms of the contra&t. Promifes in law exift only
where there is no cxprc{'s ftipulation between the parties—thus

* TeuTaint v. in 2 Term. Rep. 100, where a furety had taken a bond of ins
Matinat.  gernity from his principal he was not permitted to refort t8
an adtion of affumpfit for the money he had paid. This isa
fironger cafe, for if the prefent fuit be maintainable for the
moncy paid in confequence of this covenant, I fee nothing to
prevent the plaintiff from bringing an action on the inftrument
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itiedf, for other ‘damages which may have been fuftained by the N
defendant’s non-performance, and thus fubjeing him to two
faits for a compenfation which might have been obtained in
ene—for thefe reafons I-think it more fafe to adhere to the rule
which confines a2 man to the fecurity he has taken, than to
depart from it, merely becaufe the merits may be with the

plaintiff. The cafe of D'Utricht v. Melchor, 1 Dall. 428.
cannot beaw.  In my opinion there fhould be judgment for
the defendant.

William Muir and William Boyd
againft
The United Infurance Company of the City of
New-York,

THIS was an ation of aflumpfit on a policy of infurance,
effeted in the name of Archibald Gracie, on the cargo of
the fhip Dauphin, valued at eighty-feven thoufand one hun-
dred and fixty dollars, on a voyage from Surinam to Lon-
don.

The caufe was tried before Mr. Juftice Radcliff, at the
June fittings in New-York, 1802, when the jury found a
verdict for the plaintiffs, fubjet to the opinion of the court
on the following cafe, in which were admitted,

Firft, The defendants’ fubfcription, the failing of the vef-
fel on the voyage infured on the fecond of O&ober 1799,
and the plaintiffs’ intereft.

Secondly, That on the firft of December 1799, in the pro-
fecution of the faid voyage, the fhip, with her cargo, was
captured by a French privateer, called the Bellona, of Bour-
deaux, when the whole of the crew, except the captain, mate,
crpenter and boy were taken on beard the privateer, toge-
ther with her papers ; and a prize-matfter, and thirteen men
were put on board, with direftions to carry her to Bourdeaux.

Thirdly, That on the fourteenth day of December 1799,
the fhip was recaptured by two Englifh frigatcs, the French
prize-mafter and men taken from on board of her, and an
Englifh prize-mafter and ten men put on board, with direc-
tions to carry her to Plymoath, in England, where fhe ar-
gived on tho 12th of January, 1800, and was libclled by the re-
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behalf of the plaintiffs.

Fourthly, That on the fecond of April 1800, information
was received from a London newfpaper; of the capture, re-
capture and arrival of the thip at Plymouth ; and that on
the third of the fame April, the abandonment was made.

Fifthly, That the cargo, while in pofleffion of the captors
and recaptors, as well by reafon of tempeftuous weather, a9
from neglet and inattention, in not pumping the veflel, fufe
tained confiderable damage. That the veflel, at different
times, had cighteen inches of water in her hold, and that the
water pumped up was frequently thick with coffee and fugar ;
that one of the bales of cotton took fire by accident, and a
part thereof was thrown overboard : that the cargo was plun-
dered by the French.

Sixthly, That the captain of the veflel, fhortly after his
arrival at Plymouth, wrote to Cadcleugh, Boyd & Co. of Lon-
don, the confignees of the fhip and cargo, requefting them to
come down to Plymouth, or to fend fome perfon to aid him,
or to inftrut him what meafures would be moft prudent for
him to purfue. That, in confequence of this letter, Mr. Boyd
himfelf went down to Plymouth about ten days after the arri-
val of the veflel at that place, and immediately entered into
a megociation with the agents of the recaptors for the liberation
of veflel and cargo; it being afcertained, that the cargo
would fell in London, the place of its deftination, at a much
better price than at Plymouth.

Seventhly, That the veflfel and cargo were appraifed at
Plymouth ; the former at {973 Sterling, and the latter-at
£ 11,697 : 15:1 Sterling. That Mr. Boyd offered to pay one
eighth of the appraifed value both of veffel and cargo, in lieu
of falvage, provided the agent of the recaptors would affent
to deduét a reafonable allowance for the damage and injury
the cargo had fuftained while in pofleffion of the captors and
recaptors : that, to avoid the expence of unlading the cargo

‘to afcertain fuch damage, it was agreed between Mr. Boyd

and the agent of the recaptors, to leave the quantum of da-
mage and injury to the captain of the veflel and the prize-
mafter. They, after taking into confideration the quantities
both of fugar and coffee, that had been pumped up, and the
other injuries the cargo had fuftained, (without landing the
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crgo in order to examine it accurately) were of opinion, that g
the cargo bhad fuftained damage to twelve andq:m;ul;' per N:.xyys:
ceat or one eighth of its value; but this eftimate was found- =g ™
ed on copjefture only. On this fubje, the captain, in his v.
depofition taken by confent of parties before the trial, depof- U- 8. Co
ed in the words following, to wit :

€Yhat, to avoid the expence of unlading the cargo, to af-
certain fach damage, it was thereupon agreed to leave the
quantum of fuch damage and injury to this deponent and the

i 3 who, after taking into confideration the quan-
tity both of fugar and coffee that had been pumped up, did
concur in opinion, that the cargo had fuftained damage to
one cighth of its value, or to twelve and a half per cent,
which the deponent werily believed to be the cafe.”

Eighthly, That after deducting twelve and 2 half per cent
from the appraifed value of the cargo, for the damage and
injury as above eftimated, the confignees of the vefiel and car-
go paid to the recaptors, for falvage and other incidental ex-
pences, £1953:11:3 Sterling.

Ninthly, That the confignees refitted the veflel at Ply.
mouth, to enable her to carry her cargo to London, being the
place of its deftination ; and, that the refitting and difburfe
ments, together with provifions for the crew, pilotage and
other charges, amounted to £944: 7:7 Sterling, the appraifed
value at Plymouth being £891:10: 0 Sterling.

Tenthly, That the confignees of the veflel and cargo, in
London, wrote to the faid Archibald Gracie, a letter, dated
9th February 1801, announcing the preceding faéts ; and that,
as they could not confult the underwriters, that they had in-
fured from Plymouth to London £2e00 at 3 G. per cent, to
retarn 15s. for convoy to Portfmouth, and 1gs. more from
theace to the Downs. They defired this to be communica-
ted to the underwriters, and that, as foon as fhe thould get
round, and her cargo examined, whether found or damaged, it
Should be fold for their account.

Eleventhly, That the veflel was unavoidably detained at
Plymouth till towards the laft of March, and did not arrive
st London until the firlt day of April 1800; and fhortly af-
ter, both veflel and cargo were fold at public auétion, on ac~
‘cowtt of the underwriters.

Muir & an
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Twelfthly, That, in confequence of felling the cargo at
audtion, it was fubjeted to the following charges, viz.
Advertifing for public fale, - - £ 16: gux

Auction duty - - - §96: 1:8
Brokerage to vendue mafter, - - 159:12:3
£772:3:0

The reafon affigned by the confignees to the captain, for
felling at auction was, that the veflel and cargo had been aban-

-doned to the underwriters, and that they were fold on their

account.

Thirteenthly, That the captain depofed, had the cargo
been fold at Plymouth for payment of falvage, it would not
have brought, by 30 per cent, as much as it did in London.

Fourteenthly, That the feveral items charged by the con-
fignees, viz. au&tion duties, advertifing, commiffions, &c. &c.
were proved to be regular and cuftomary charges.

Fifteenthly, That by the a& of Congrefs of the fecond of
March 1799, fe&tion 7, it is enalted, viz. * That, for the
¢ fhips or goods belonging to the citizens of the United States,
“ or to the citizens or fubjeéts of any nation in amity with the
¢ United States, if retaken from the enemy within twenty-
¢ four hours, the owners are to allow one eighth of the whole
““ valuc for falvage; if after twenty-four hours, and under
¢ forty-eight, one fifth thereof 3 and if above that, and under
‘ ninety-fix hours, one third part thereof ; and if above that,
“ one half thereof ; all of which is to be. paid without any de-
¢ dudtion whatfoever, agreeable to the articles herein before
¢ mentioned.”

Sixteenthly, That the Supreme Court of the United States
have determined that the fubjets of France were to be confi-
dered as enemies within the aé of Congrefs, above in part
recited.

Scventeenthly, That the rule adopted in the court of ad-
miralty in Great-Britain, as to the quantum of falvage, is efta-
blithed on principles of reciprocity, and regulated by the laws
of that country, to which the recaptured property belongs.
But Sir William Scott, the 7th of December 1598, in pro-
nouncing fentence in the cafe of the Santa Cruz, declared it
to be the pradtice of the Court of Admiralty in England, ta
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reftore, on its own rule, Americanproperty, without enquiring NEW-YORK,
into the pradtice of America. The rule eftablithed in the May 1803
Englith Court of Admiralty, with refpet to the recapture of m
Britith vefiels, is as follows:

If recaptured by one of his majefty’s fhips of war, one
cighth 3 and if retaken by the joint operation of one or more swt. 33, Geo. 3.
of his majefty’s thips, the Judge of the Court of Admiralty, S‘:“‘:mfu .
or other court having cognizance thereof, fhall order fuch fal- 42,3
vage, and in fach proportions to be paid to the recaptors by the
ewners, as he fhall, under the circumftances of the cafe, deem
fit and reafonable.

By confent of the counfel in the above caufe, it was agreed,
that the jury fhould render their verdi&t, fubje& to the opi-
nion of the court on a cafe to be ftated, and if the court thould
be of opinion that the plaintiffs were entitled to recover a to-
tal lofs, then that judgment fhould be entered in their favour
for the twenty-five thoufand five hundred and eighty-one
dollars. But if the court fthould be of opinion, that the plain-
tiffs were entitled to recover only the amount paid for falvage,
the auftion duties, together with the expences incident to the
fales at au&tion, and alfo the damage lofs and injury the car-
go fuftained while in the hands of the captors and recaptors,
then they find a verdiét for the plaintiffs for the fum of nine
thoufand five hundred and fixty-one dollars and twenty-four
cents. But if the court fhould be of opinion, that the da-
mage fuftained by the cargo has not been properly afcertain-
ed, or that the charges attending the fale at auction in Lon-
don were not properly incurred: then, and in fuch cafe, a
proportionate deduftion to be made for the benefit of the
defendants.

Per curiam. The queftion arifing from thefe falls is, as
to the extent of the plaintiff’s right to recover.

‘This, we think, is not a cafe of a total lofs. The news of
the capture, recapture and arrival at Plymouth, all come toge-
ther 3 and the only pretence of a total lofs exifting when the
sbandonment was made, is founded on thc claim of falvage.

The amount of this could not be afcertained with certainty,
from any information poficfied by the affured, at the time of
the abandonment.  Although by the aét of Congrefs of 2d of
March 1799, f. 7. the falvage of veflels and goods recaptured
from the cnemy, after having been in their poficflion nincty-

v.
U. 8. Co.
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NEW-YORK, fix hours, is eftablifhed at one half their value; and the rule

May 1803,

adopted in the Englith Admiralty, as to falvage, is founded

Mair & aor, O principles of reciprocity, aud regulated by the laws of that

v
V. 8. Co.

country, to which the recaptured property belonged, yet
Sir William Scott declared, on the 4th of December 1998,
that it was the pradtice of the Englith Admiralty to reftore
American property on the rule of the Englifh Admiralty,
without enquiring into the praltice of America. The Eng~
lith rule of falvage is one ecighth, if recaptured by a fingle
fhip ; and if by the joint operation of two or more, the fale
vage is left to be fettled by the admiralty, according as it fhall
judge fit and reafonable. Under the circumftances, then, of
this cafe, the rule of falvage would not be confidered as going
beyond one eighth. There was not, at leaft any definitive or
certain ground for eftimating it higher. And as matter of
JSa?, we find that the falvage was at the time, liquidated and

" {fettled between the confignee and recaptors, at one eighth,

The information received by the infured, upon which the
abandonment was made, was a mere newi{paper account ; and
if information in any cafe, derived through fuch a channel,
would be fufficiently authentic to warrant an abandonment,
we think, in the prefent inftance, it was too imperfet, to
afford fufficient data to the infured, to calculate his aual
lofs. 'We are of opinion, therefore, that the plaintiff is not
entitled to rccover as for a total lofs 3 nor, that the charges
attending the aution, can be confidered as a lofs, within the
policy, to be borne by the underwriters. It wasa voluntary
act of the confignee ; done, probably, in confequence of in-
formation of the abandonment ; and made, therefore, at the
peril of the owner. Had the fale at auction been to afcertain
the injury the cargo had received, and limited to fuch parts
as were damaged, it would have been a reafonable charge;
but that appears not to have been the objeét or effe& of the
auftion. The damage had been previoufly liquidated by the
captain and prize-mafter 3 and if thofe damages, together with
the falvage paid, be allowed againft the defendants, it is all
the cafe will warrant.

‘We are therefore of opinion, judgment ought to be for the
plaintiffs, for the falvage and damages only.
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Francis Huguet, aflignee of the fheriff, =~ Moy tos"
againft James Hallet. : m

THIS was a motion in an aétion on a bail bond to fet afide  J Flal®
the proceedings and exccution fued out. It appeared, that  Enering into
foon after the bail bond was profecuted, the attornies for anagreementin
both partics had entered into an agreement, in the nature of :i,:tg::.
a rule, ro flay proceedings in the bail bond fuit on the ufual mﬂ s
tems. That the defendant had accordingly filed fpecial bail afier notioem:‘
in the riginal fuit, and had given the regular notice, but had Hldediriagin
oot paid the cofts of this fuit, as by the terms of the rule he tion, isa waiver
was bound to do. The phaintiff, on fpecial bail being en- of 2 FEhete 2
tered, went on in the original fuit, and in July one thoufand bond fuit ; if the
¢cight hundred and two, obtained final judgment, on which 5,‘,‘“‘ J,'f ﬂ-f'd
execution was iffued, and thereupon fatisfaction obtained. Af- bond, be will
ter this the plaintiff went on with this fuit, entered a default, oo ek s to
and in January laft obtained final judgment, and iffued an the time of the
execution, on which the fheriff, by dire&tion of the plaintif’s bor sod fen
utorney, levied'the cofts only, but ftill had them in his hands. Fyment I!"lgk_
The defendant in the laft vacation obtained an order of his quent proceed-
honour Judge Radcliff to ftay all proceedings. ings will be fet

The application now was, that the fheriff reftore to the de-
fendant fo much of the money in his hands as exceeds the
cofts which were due on the bail bond fuit when the rule to
flay proceedings was entered into.

The counfel for the defendant produced an affidavit, by
which it appeared, that the attorney for the plaintiff had fre-
quently given the attorney for the defendant verbal notice
that he was proceceding with the bail bond fuit. But it
did not appear that any bill of cofts had been prefented, or
any demand of a bill of cofts made on the one fide, or of the
cofts on the other.

Colden for the defendant contended, that fpecial bail being
filed under the rule, with an intent to ftay the proceedings on
the bail bond, the plaintiff could not accept it or avail himfelf
of it, unlefs it was to have that operation.

That the plaintiff would not proceed with both fuits : at
moft he had but an option to proceed with cither, but having
elefted to purfue the original fuir, he thereby precluded him-

fif from going on with the othcr.
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That after the defendant had filed fpecial bail the plaintiff
might- have gone on with his original fuit, and the court
would probably have compelled him, by attachment, to pay
the cofts in that on the bail bond, up to that time.

That there was no precedent for this double proceeding,
which was a ftrong evidence that it could not be right. _

Stuyvefant contra. It was the duty of the defendant to
have paid the cofts on the bail bond, when he gave notice of
fpecial bail. * The plaintiff had no other poffible remedy for
his cofts than the mode he has adopted, and as the defend-
ant’s irregular conduét has compelled the plaintiff to proceed,
the whole cofts are due from the defendant, and are nothing
more than the refult of his own irregularity and obftinacy.

Per curiam. This is a motion to fet afide proceedings on
the bail bond on the faés ftated by the affidavit. The fuit was-
commenced in January 1802, returnable in April. After~
wards, in May, the aftion on the bail bond was brought.
Shortly after, the plaintiff”s attorney received notice of bail in
the original altion and then delivered a declaration. He
went on to judgment, and proceeded on the bail bond to re-
cover cofts. The plaintiff’s attorney ftates that he called on
the attorney of the defendant, and requefted him to pay the
cofts on the bail bond, which he did not do, though no regu-
lar bail had been put in.  On this, proceedings were continus
ed in the bail bond fuit to judgment, on which an execution
has iffued for the cofts. The application is to fet afide the
proceedings and execution in the bail bond fuit. It is eftab-
lithed, with refped to tendering cofts on a rule to ftay pro-
ceedings on the bail bond, that it is the defendant’s duty;
when the rule is obtained, to plead and tender cofts.* There
was 11o rule to ftay proceedings : but an equivocal agreement
in the place of that rule, and fhould receive the fame conftruc-
tion. It was the duty of the attorney of -the defendant to
plead and pay cofts. This would have been ordered had he
not proceeded in the original fuit : but when hedid that, it
was a waiver of his proceedings on the bail bond, and a waiver
of the right to a plea from the oppofite fide. The proceed-
ings muft be fet afide on payment of cofts up to the time
when fpecial bail was entered and notice of that bail given.+
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Potter againft Briggs. NEW-VORK,

THIS was an application to the court for an order on the K~
berctofore theriffy Lanfing, to amend a return according to ~ © oo
the real truth of the cafe. The faéls were, that the defend-  Briggs
ant had been arrefied and duly committed to jail, but was ope —————
of many others who had broken out of prifon, in the year ,;‘25':;;:5‘:
1798. The fheriff bad been ruled, and had returned the court will not
due axecution of the writ, a delivery of the defendant’s m;m
body over to one of his deputies, and a refcue, but omitted bis condingr e
totally the commitment to prifon. tndnsdn aft,

Troup, on an affidavit ftating the preceding circumftances, :’ n‘""‘l fersl ":“
infifted on the court’s being under a moral obligation to order had efca
s retwrn according to the truth of the cafe. That by the from Prion. if
filfc one made, the fheriff avoided that liability for the full when when many
amount of the debt from which nothing but an enlargement brok: out. iy
by public enemies of the State could exonerate him. It
was a device to get rid of his legal refponfibility ; to leave the
plaintiff only to his adtion for a falfe return, in which he could
recover no more than his damage aétually fuftained, and in
which the defendant’s infolvency might be urged againft a re-
covery of any thing.

Harrifon contra obferved, that Troup had ftated the very
reafon why his motion fhould not be granted; that of the
plaintiff’s having it in his power to obtain a compenfation in
an action for a falfe return, to the full amount of what he re-
ally had fuffered. The proceeding now was, to get from the
theriff a debt, of which not onc fhilling could ever have been
obtained from the defendant. That the efcape was at a time,
full in the recolle&tion of the court, when a number of the
debrors broke out of the city jail. Several had been indi&t-
ed and fentenced to the State-Prifon. The application too
wag very ftale: the fecond fheriff was now in office fince the
efaape, and five years had elapfed in filence. Perhaps the
comt might have fome doubt how far it could in this manner
interpofe.

Troup, in reply, infifted on his former pofitions.

Per curiam. The phaintiff is not without remedy ; he has
kis aftion on the return. We do not fay that in no cafe
fall a return againft truth be amended, but in this, under all

= its éiremmftances, we think the plaintiff muft be left to fuch
rodrefs as the law will give him without our interference.
: I
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John M’Vickar and Co. againft Gideon Alden.

THIS was a motion for judgment as in cafe of nonfuit
for not proceeding to trial according to ftipulation.

Riker, diftri&t attorney, oppofed the motion on an affidavit
ftating that he was employed for the plaintiff, and had been
prevented in confequence of his official duty as public profe-
cutor, from attending the court when the caufe was called on,
and had not afterwards been able to bring it to trial.

Boyd for the defendant. - The public profecutor was only
counfel : it is true the attorney is his brother acting with
him; but the cafe is a hard one. The defendant was a
captain of a fhip in which the plaintiff had fhipped feveral
bales of cotton, all of which had been delivered according to
the bill of lading ; but one, not worth more than fixty dol-
lars, had been damaged, and he had been held to bail for the
whole fhipment, to the amount of two thoufand, had been
obliged to depofit property to obtain fpecial bail, kept here
many months, and had loft, by the detention, more than the
fum for which he was arrefted.

Radcliff and Livingfton, Juftices. To public officers in
the city of New-York, where the different courts are held at
the fame time, indulgence has always been fhewn. Their
caufes have been called on, but not put down to the foot of
the calendar if engaged in official duty. They did not lofe
their preference of other caufes, when the public officers at-
tended. An official fituation would otherwife fubje& them to
peculiar hardfhips in this city, though in other parts of the
ftate the fame inconveniences do not exift. Radcliff J.
wifhed to know whether, after the adjournment of the court
of oyer and terminer, any caufes, younger than the one in
queftion, had been tried.

Thompfon J. There has been a lach in the plaintiffs:
the ftipulation fhews this is the fecond. The plaintiff ought
to have employed other counfel, for the defendant fhould not
be prejudiced : being concerned as public profecutor ought
not to caufe any injuftice to the defendant : he ought to have
the effet of his motion.

Riker for the plaintiffs, offered to confent to common bail.
- Livingfton J.  As the plaintiffs have confented to common
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tad though not impofed, Judge Radcliff and myfelf think NEW-YORK,
the motion muft be refufed. The plaintiff, however, will \M,"\'Q
fiipulate and pay the cofts of the laft circuit. J- M’Vickar
On its being fuggefted that younger caufes had been tried mico’
at the circuit, after the court of oyer and terminer had rifen, Gideon Alden.
the court deferred pronouncing judgment till the calendar
fhould be examined and that fa& afcertained. By a certifi-
cate, from the clerk of the court, it appeared that the prefent
fuit bad been called and paffed, and the affidavit of the de-
fendant’s attorney ftated, that younger iffues had been de-
trmined. On thefe grounds the court ordered judgment as
in cafe of nonfuit, faying the certificate of the clerk was
equivalent to an affidavit, and it muft be intended the caufe

bad been regularly pafled.

W. P. Van Nefs againft George Gardiner.
THE laft proclamation of a fine had been omitted, it ought  Laft procla-

regularly to have been made laft term; the application now was, :“ad':nnfnca zx::
to have it made nunc pro tunc and indorfed as of the laft tesm, 7
Per curiam. We fee no objection to it at prefent. * * Query tamen.

Rule accordingly.

Ex parte Manning.

THIS was an application on 2 petition, to which the court A public pro-
fecution muft

gave the following anfwer. -be at the ex-
Per curiam. The court is called on to allow againft the P::f:cu‘:ﬁr":;_

county of Albany, an account for expences incurred by a pro- fef on difclo-

fecator in carrying on a public profecution. The application ﬁ::gnhc:“g

is made under the fifteenth feftion of the alt ¢ regulating the court, they

certain proceedings in criminal cafes.” This claufe, taken in fc'g l;}“‘;:;,ﬁ:"

connexion with the one that follows, we confider as limiting charity.

the difcretion of the court to thofe perfons who are objeéts of ,82,’_‘“5‘:':“:&

pablic charity, and as ncver intended to apply to thofe who Rev. Laws N

an bear the expence of difcharging their duty by a public

profecution. The next claufe limits tie difcretion of the

court to twenty-five dollars : and this, according to the 15th

feltion, only on confideration of the circumftances of the pro-

fecutir : the words are bis circumftances : therefore, till they
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are difclofed, the court has not any difcretion. to allow com«
penfation. However hard it may be to individuals to attend
a fuit, and to compel a witnefs to leave his home, that is a fub-
je€t in which the legiflature muft interfere. 'We can give no
other confideration to this than what the interpretation of the
act allows. There are charges here for fums paid to witnef-
fes, and the a& ftates that no witnefs is to receive a compen-

" {ation, unlefs poor,

A veffel driv.
en by diftrefs in-
to a French
pert, wherea
part of her car-

is taken b
5?: officers ol
the ern-

‘ memf::d the
prevented from
taking away her
original lading,
may without
incurring the

ties of the
ads forbiddin,
all intercou
with the de-
dencies of
rance, pur-
‘h"&th joad
with the
duce of P:.Iho;
gountry. A
peffport grant-
ed by any par-
ticular govern-
ment to prote®
againft its own
cruifers, is not a
failing under the
e&ion of
flag of that
govermment, fo

. Mr. Attorney General. Allowances, fimilar to that prayed
for, have been made at oyer and terminer.

Livingfton J. When prefiding in that court I have refu.
fed them, and decided according to the opinion of the court
now delivered,

Ebenezer Jenks and others
againft
Ri(;hard S. Hallet and Walter Bowne.

THIS was an altion on a policy of infurance: a fpecial
verdi€t was found containing the following fadts.

That on the twenty-feventh day of April in 1799, the de-
fendants, for a premium of twenty-five per cent. infured for
the plaintiffs againf# all rifks, one thoufand dollars upon twen-
ty-five thoufand pounds weight of coffee, valued at twenty
cents per pound, on board the floop Nancy, from Hifpaniola
to St. Thomas. That in the margin of the policy was in-
ferted a claufe in the following words, * warranted the pro-
perty of the plaintiffs, all Americans,” but that the words
all Americans, were added after the policy was fubfcribed ;
that the floop Nancy was built at Rhode-Ifland, and belong-
ed to citizens of the United States, refident in Rhode-Ifland,
as well when fhe left that ftate as at the time of her capture,
and, being chartered by the plaintiffs, failed from New-Port
in Rhode-Ifland, on the twelfth day of December, in the year
1798, on her firft voyage to the Havannah; that in the courfe
of the faid voyage the was compelled, being in diftrefs, to put
into Cape-Frangois in the ifland of Hifpaniola, a country in
the poffeflion of France, where fhe arrived on the fifth day
of January 1799 ; that the captain and fupercargo of the
floop were part owners of the cargo, and are two of the plain.
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4l in this fuit; that having fo put into Cape-Frangois, the NEW-vORK,
argo was landed to repair the veffel ; that the public officers M2y 1803
aling under the French government there, took from them F.md.
nearly all the provifions on board the floop, and the captain v

and fupercargo were permitted to fell and did fell the re- and W. Bowne.
maimnder to different perfons there ; that the captain and fu- ———————
percargo made 2 contra& with the public officers, by which, 2 to famp s
they were to be paid for the provifions in thirty days, but the ter onthe veffel
payment was not made ; that with the proceeds of the re- doi"a'f ver=
maining parts of the cargo they purchafed the whole of the cannot intend
cargo which was on board at the time of the capture, and alfo ;; yo¢ found.
fventeen hogtheads of fugar, which they fent home to New-

York, on freight. That the faid officers forbade the faid

mafter and fupercargo of the floop from taking on board the

cargo landed from the faid veflel, or from conveying from the

faid Wland any fpecie, by reafon whereof they were compelled

to take the produce of- that country in payment; that the

floop, with thirty thoufand weight of coffee on board, twen-

ty-five thoufand pounds weight of which was intended to be

infured by the prefent policy, failed from Cape-Frangois, on

the twenty-third day of February, in the year laft aforefaid,

on the voyage mentioned in the policy of infurance, having

on board the ufual documents of an American veflel ; that

the floop, in the courfe of her faid voyage, was captured by a

Britith frigate and carried into the ifland of Tortola, and vef~

fel and cargo libelled, as well for being the property of the

enemies of Great-Britain, as for being the property of Ameri-

can citizens trading contrary to the laws of the United States;

that, at the time of the capture of the floop, the following

paper was found on board ; ¢ Liberty, Safe Condu&, Equa-

¢ lity——At the Cape, 11th Thermidor, fixth year of the

% French Republic, one and indivifible. The General of the

% divifion and private agent of the Executive Diretory at St.

“ Domingo, requefls the officers of the French navy and pri-

© vateers of the Republic, to let pafs frecly the American

© vefiel called the mafter

& property of Mr. E. Born Jenks, merchant at Providence,

® fate of Rhode-Ifland, in the United States, arrived from

¢ the faid place to the Cape-Frangois for trade and bufinefs.

# The Citizen French Conful, in the place where the faid
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NEW-YORK, “ veflel fhall be fitted out, is invited to fill with her name;.
May 1803 ¢ and the captain’s, the blank left on thefe prefents; in at-
E. Jenks and al. * teftation of which he will pleafe to fet his hand hercupon.

R. 8. Hallet (Signed)  J. HEELOUVILLE.
and W. Bowne. (Signed) GAUTHIER, the General Secretary of the

Agency.”
which paper was received on board the floop at Cape-Fran-
gois, and was on board when the left that place ; that the

. property infured by the policy aforefaid was claimed by the
faid Zebedee Hunt, and was condemned by a fentence of the
faid court of Vice-Admiralty, in the following words: ¢ that
¢ the faid floop Nancy, and cargo on board, claimed by the
¢ faid Zebedee Hunt, as by the proceedings will fhew to be
“ enemies property. And as fuch, or otherwife, liable to
“ confifcation, and condemned the fame as good and lawful
¢ prize to the captors.” That the plaintiffs are Americans
and were owners of the property infured, and that the fame
was duly abandoned to the underwriters.

Hamilton and Pendleton for the defendants. The plain-
tiffs are not entitled to recover. Firft, becaufe the warranty
is not true. Secondly, becaufe the voyage infured was illegal.

On the firft point. The fentence ftates that it is enemy’s
property : and even if not, the privilege of neutrality was
forfeited, by the part owner’s accepting a pafiport from an-
other country, and failing under the protetion of that flag.
In the cafe of the Vigilantia, 1 Rob. Ad. Rep. 13, 14, 15, Sir
William Scott exprefsly lays it down, that a veflel, failing
with the pafs of a foreign country, fhall be deemed of that
country whofe pafs fhe carries. It cannot be contended that
the paper alluded to was a clearance. That according to x
Valin, 282 contains  the name of the mafter, and of the
¢ veflel, its tonnage and cargo, the port of decparture and
¢ deftination.” Here blanks are left, and the paper bears
date before the arrival of the veflel, fhewing it was made out
for her, on a preconcerted plan of trade and bufinefs.

On the fecond point. It is only neceflary to look at the
dates of the act of Congrefs and the tranfa®ions. The firft
a&t was pafled in June 1798, to take effet on the firft of July
following ; the fecond, on the gth of February 1799, to be in
force on the 3d of March following : both thefe alts require
a bond to be given, not to enter French ports for trade and
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traffic, nor to trade there though driven in by ftrefs of wea- NEW.YORK
ther. The Nancy failed the 12th of December 1798 ; put May 1803.
into the Cape, January 1799 : failed on the 23d of February gm::;,
following, and on the 23d of April next the policy was ef- RS, Hallee
feted : under the alts of Congrefs therefore the felling her and W. Bown
cargo was illegal, as even in cafes of putting into French ports ——————
from diftrefs, taffic is forbidden.
Hoffman and Bogert for the plaintiffs. The jury have
exprefsly found the warranty to be true, and the inconclufive-
nefs of forcign fentences is fettled in the cafes of * Vanden- ° 1 Lex Ma
heuvel v. Church, and the fame againft the United Infurance e 337340
Company of New-York. This therefore is a complete an-
fwer to the fisft objeftion. But as the fentence is ambigu-
ous,} and affigns as a caufe of condemnation, that which the 4 see Vafe «
Law of Nations does not warrant, it is doubtful whether in &‘ ;:;:-
England it would not be examinable. 1 Marth on Inf. 291. 333
294. Bernardi v. Motteux, Doug. 554. The paper talked
of as a pafs, was merely a clearance and paflport to fecure
againft feizure by French veflels : nor can the citation from
Valin be fuppofed to be the obligatory form on all people, ac-
cording to the pofitive rule of the Law of Nations. The fe-
cond objeltion is of as little force as the firft. The policy
was fubfcribed by the defendants with a full knowledge of the
faéts and law. Though againft a ftatute prohibiting certain
voyages fuch a circumftance could not prevail, it was expefted
the underwriters would not have made it a ground of defence.
The diftrefs however and force, which are ftated in the fpecial
verdi®, do away every obftacle to a recovery from the pre-
tended illegality of the voyage. The cafe of Richardfon and
others in the Diftri¢t Court of New-York, affirmed upon an
appeal to the Circuit Court of the United States, was ftronger
than the prefent, and is on this head a full expofition of the
& of Congrefs. There a veflel bound to a neutral country,
was captured, carried into a French port together with the
cargo, condemned and fold ; the owner voluntarily purchafed
at that place another veflel, loaded her with fugar and came
to New-York ; fhe was feized and libelled under this very
a&3 the Judge of the Diftri¢t Court acquitted both veflel
and cargo as not within the fpirit of the ftatute. This de-
cifion, from its confirmation in the Circuit Court, is now the
Law of the Union.
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Per Curiam. It will be obferved that this is tlie cafe of
a fpecial verdi@®, and the court can intend nothing but what

x.m::d. is found by the jury. This rémark is an anfwer to much of

v.
R. 8. Hallet

the reafoning on both fides, and narrews the grounds of difcufs

and W. Bowne. fion to the following points :

1ft. Whether the veflel and cargo, although literally Ame-
rican according to the implied warranty in the policy, had
forfeited the privilege of that charatter, by accepting the pro-
tection of a paflport from one of the belligerent nations ?

2d. Whether the purchafe of the cargo in a French port .
was within the prohibition of the at of Congrefs of the 13th .
June 1798, and an illegal trade.

As to the firft, it appears that the Nancy failed with the
ufual documents of an American veflel, and was in every res
fpeét entitled to be confidered as fuch, unlefs the French paff-
port which fhe received at St. Domingo would deprive her of
that privilege. The general rule by which to determine the
national chara&ter of a veffel is the domicil of the owner. In
the prefent cafe the owners refided in the ftate of Rhodes
Ifland—We admit the exception to this rule where the veffel
navigates under the flag or aflumed character of a cduntry to
which fhe does not belong——but the inftance before us we aps
prehend is not the cafe of a veffel failing under that protection,
or, as it is termed by Sir William Scott, under the pafs of a
different nation ; her papers were all American except the
one in queftion ; fhe was in fa&t American, if we believe the
verdi&, and fhe profeffed no other than the American charac-
ter. ‘The additional paper which fhe received on board at
the Cape, according to its import, was not inconfiftent with
that charatter; on the contrary fhe was therein ftated to be
the property of Mr. Jenks, merchant at Providence, ftate of
Rhbode-Ifland ; that paper, accompanied with the other do«
cuments fhe pofleffed, could not be evidence of her being
French property, or employed as a French veflel : the had
come from a French port, and was deftined to a Dutch
Hland, both of which were lawful ; and it was natural, and we
believe is ufual in fuch cafes, for veflels to feek for protetion,
and guard themfelves againft the cruifers of the power whofe
ports they have vifited. This paper, unfupported - by other
evidence of belligerent property or employment, could be re-
ceived in that light only. Connefted with the fact that all
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intercourfe had been prohibited by our government at that NEW-YORK,
period with the French nation, we think it afforded a reafon- May 1803.
able ground of fufpicion that fhe was employed in the fervice B.\J:;‘-:d.
of the French and perhaps therifk was thereby enhanced, but v.

fo far as that faft was material, the prohibition was known to “Rd.‘%‘m
the underwriters before they fubfcribed the policy, and they -
muft have eftimated the increafed danger, if any, that refulted
from it. Of itfelf, we think, it would afford an additional fe-
curiry againft one of the belligerent partics, (the French) and
could not alone be a caufe of capture, or {ufficient to authorize
adetention by any other belligerent. In pradtice, we believe
it is cuftomary for veflels to endeavour to proteét themfelves, by
papers of this defcription from the public agents of every na-
tion from which they can be obtained, and they have been
confidered as affording fecurity, inftcad of endangering their
ncutrality.

In determining the fecond queftion it is again neceflary to
recur to the falls found by the verdi®. TFrom them it ape
pears that the veflel was compelled to put into the Cape ia
diftrefs ; that when there the cargo was landed for the pur«
pofe of repairing her ; that nearly all the provifions were ta-
ken by the French government which prohibited relading any
part of the cargo, and permitted to barter what was left for
the produce of the ifland only, and to difpofc of it in no other
way ; if this be true they had no alternative but to comply
with the terms prefcribed, or facrifice the whole of their pro=
perty. Their adts were aéts of neceffity and coercion, and
the law of Congrefs which fufpended the commercial inter-
courfe with France and her dependencies, cannot rcafonably
be conftrued to apply to a cafe of this defcription ; its object
was to prevent an intentional, or wluntary traffic, and not to
compel a facrifice of property or inflict a penalty in cafes of
diftrefs or neceflity. That would be a conftruQtion exccflives
ly fevere, and contrary to the fpirit and intent of the a&t. On
this point we underftand a fimilar dedifion has becn made in
the Diftri& Court of this ftate, wlrich on appeal, was affirmed
by Judge Patterfon in the Circuit Court of the United States.
We are therefore of opinion, on both points, that the plaine
ufls are entitled to recover.

K
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'NEW-YORK, .
May 1803. A. M‘Gregor againft C. Loveland.
A. M:Gregor The fame againft John B. Arnet.
C. Loveland, The fame againft the fame.

If after fuit THIS was a queftion of praftice fubmitted to the decifion
m%‘:l‘cz‘{‘;“: of the court on the following ftatement :
rtial payment  The above fuits were brought on notes exceeding two hun-
Lrs and s ::xl: dred and fifty dollars each 3 afterwards a fum of money was
novit be taken paid, and fecurity given by Loveland the indorfer, by which
ﬁ’: f:i"g;’::; the amount was reduced below 250 dollars: cognovits were
Colte cannot be then given for the réfidue by each defendant. It was under-
ftood at the time, by the defendant’s attorney, that the judg-
ments fhould carry Supreme Court cofts. Query. May not
the clerk tax them accordingly ?

Per curiam. No: the plaintiff fhould have taken his
cognovit and entered his judgment for a fum above 250 dol-
lars, to entitle to Supreme Court cofts ; they cannot other~
wife be allowed.

The following queftion was alfo fubmitted :

Prdiccasto  Several fuits are confolidated by rule on a policy of affur-
e o o ance 3 if the leading fuit fhould recover more than 250 dol-
lars, and the other fuits lefs, will the party be entitled, by
virtue of the confolidation rule, to Supreme Court cofts on
the fuits that are under 250 dollars ?
Per curiam. 'We think not.

James and Samuel Watfon againft Frederick
Depeyfter & Co.

2 fuit be cotme THIS, and three other fuits were commenced, againft the
promifed be- above defendants and feveral others, on a policy of infurance
&m';xor on the brig Defiance, and a confolidation rule figned and en-
theknowl=dge tered.  About a year afierwards the defendants, in the above
:‘nd"f;b'f:;“r‘ﬁ fuit, compromifed with the plaintiffs who cancelled the policy
about cofts,each as to them ; of this the defendants’ attorney had no informa-
P e bis tion nor was there any rule to difcontinue, or other rule en-

tered, and the other fuits procceded. The principal caufe
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went on to trial, and the jury found a verdi for the defend-
ant, which was acquiefced in. The defendants’ attorney
thereupon entered rules for judgment as in cafe of nonfuit in
all the caufes, purfuant to the confolidation rule, and the cofts
were taxed and judgment rolls ready to be figned. It was
now fubmitted to the court on thefe faéls, to decide whether
the rules for judgment, and the judgment for cofts as in cafe
of noofuit, were regular or not ; or, whether they ought to
be fer afide. N. B. At the time of compromife nothing was
" faid about cofts.

Hoffman, as amicus curie, informed the bench, that in
‘Wallace v. Lockwell it had been decided, that if a party com-
promifed without knowledge of his attorney and the plaintiff
went on, each paid his own cofts.

Per curiam. In every fuit cach party is fuppofed to ad-
vance as his fuit proceeds. If each has paid cofts and then
they compromife, the fuit is fettled ; for the tranfadtion im-
ports no further proceeding is to be had ; nothing more than
a fimple difcontinuance to enter on record, and nothing being
faid about cofts each muft pay his own. The parties ought
to have informed their attornies there was a compromife.

Hudfon againft Henry.

MR. Hetly moved for judgment of nonfuit againft the
plaintiff for not proceeding to trial. Notice of the motion
had been fent to the adverfe attorney by the mail.

Per curiam. This notice is infufficient. A letter may
mifcarry—or the attorney may be abfent when the mail ar-
rives, or not immediately inquire for letters, though an affida-
vit of a plea fent by the mail might fave a default. Let the
defendant take nothing by his motion.*

Manhattan Company againft Smith in cuftody.

THIS cafe was brought up from the Mayor’s Court. The

jon was to prevent the difcharge of the defendant on
-secount of the plaintiffs’ not procceding to execution in due
time according to the a&t for the relief of debtors with refpeét
to the imprifonment of perfons ; the counfel for the plaintiff
selied on Brantingham’s cafe, Cole. Cas. Prac. 42. The
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NEW-YORK, court, without hearing any argument for the defendant, fald
May 1803 ¢he authority cited was conclufive.

J,\ﬁ\'w“fm Livingfton J. acquiefced becaufe it had been fo decided,

P. Deveyfter DOt confefled he did not believe the legiflature intended the

" confirudion put upon the act by the court, fhould ever be

‘ given toit. The rigour of the pratice was in his opinion

2:‘;‘:: %‘:::d' enough to condemn it, for he thought the neglect in the plain-
been charged.  tiff ought to accrue to the advantage of the prifoner.

Steele and ux. at the fuit of Tennent.
Steele, and Fuller, his bail, at the fuit of Ten-
nent, aflignee of the fheriff of Wathington.

Attorneyonbe-  THE original fuit was trefpafs quare clausum fregit, in
ing revaibed for which Steele and his wife had been held to bail under the fta-
fhould examine tute ;* after the return of the writ the plaintiff obtained an
‘,;’“f’f ,m aflignment of the bail bond on which he iffued the ufual pro-
igﬂn; fair prac- cefs, filed his declaration on the firft of O&tober 1802, and en-
:‘n““":,‘;l‘::'ﬁ_' tered a default the eleventh of November; on the 17th the
clofe them : for partner of the plaintiff’s attorney received, when in his officg,
okt :[f:;‘:mz notice of the retainer of an attorney on behalf of the defend-
sgainft bail, af- ants in the bail bond fuit, but no information was then given
g&d:f:;l;;.: of any default having been entered. In January following
ofwrit ofinqui- final judgment was figned. On the eighth of March 1803,
Zm,.-! judg- the attorney for the defendants in the bail bond fuit was ferv-
‘;"‘;:"f:;'z‘ eo‘r} C(.i wnth'a notice of executing a writ of inq}xiry + in the o.ri-
germs. ginal fuit ; a declaration alfo in the fame fuit was then deliv-
’;o 3‘2 llv“;“}‘ crt:d, which the plaintiff’s attorney fwore was merely to ap-
3 prize the defendant of the nature of the demand ; but the at-
d"’g"g: r;;G torney of the defendant {wore it was ferved abfolutely not on

31t March  any condition, and that he did not know of the entry of the
{,f,‘::;“"};‘;’(?{i, default in the bail bond fuit or that any declaration had been
pught not to be filed ; that acting under that impreffion he did not attend the
pn application . . . .
to the court by €xecution of the writ of inquiry or apply to the court laft
Hption, term. On thefe facts the defendant now moved that the de-
fault and interlocutory judgment in the original ation and 3ll
the proceedings in the bail bond fuit be fet afide and the de-
fendants in the original caufe let in to plead.
Per curiam. The court are of opinion the defendant’s ag-

torney was in default. He ought to have feen that theproceed-
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ings in the fuit on the bail bond were regular. He fhould NEw-voRK,
have called after the default and tendered cofts. We donot Mayidos.
fiy that the not difclofing the entry of the default in the fuit J-K'%ﬂ
againft the bail amounts to a furprife, but it would have been v.
rather more candid to have mentioned that circumftance. '
Let the judgment on the bail bond ftand as fecurity and the
cofts on thar remain alfo. The default and fubfequent pro-
ceedings in the original fuit to be fet afide on payment of the
cofts of entering the judgment under the ftatute, and execu-
ting the writ of inquiry. The defendant to plead inftanter
to the declaration filed, take fhort notice of trial, and pay the
cofts of this application.

Livingfton J. I think the cofts on the bail bond ought to

be paid.

.&Co.

William Lowry againft Andrew Lawrence.

ON demurrer. The memorandum was of another term. ., fuung out
Be it remembered, that heretofore, to wit, on the third the writ is the
Tuefday of July in July term, in the year of our Lord ome PR ce™ony
thoufand, cight hundred and one, &c. came William Lowry, caufe of a&ion
and brought into the faid court then there, his certain bill, :i",:‘:’bff':':‘:"
c. ¢ pear otherwife
The declaration.was on a Bill of Exchange made in 1797, :’,‘,‘,':,‘nf;f;gff:
prefented for acceptance on the firft of O&ober 1801, and is fatal on fpe-
refufed, of which notice to the defendant, who, on the 11th cial demurrer.
of O&tober, promifed.
To this the defendant dcmurred, and fhewed for caufe,
that although the faid declaration is entitled of the term of
July, in the year of our Lord one thoufand, eight hundred and
one, yet the faid feveral promifes and undertakings in the faid
declaration mentioned, are therein ftatcd to have been made
on the eleventh day of O&ober, in the year laft aforefaid,
which is fubfequent to the time of the exhibiting the declara-
tim of the faid William againft the faid Andrew, and for that
it sppears by the faid declaration that the pretended caufes of
aftion therein fpecified had not, nor had cither of them ac-
sraed to the faid William at the timc of the exhibiting his
Jouid kil in manner aforefaid. The defendant infitted that,

by the pradtice of this court, the fuing out the vrit wes the
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NEW-YORK, commencement of the altionj and if fo, the declara
May 1803.  fhewed on the face of it, no caufe of attion when the fuit
W. Lowry Commenced.

Ogden for the plaintiff. It is contended on the par
the plaintiff that nothing appears on this record to warra
judgment for the defendant.

s Burr. gs0. DY the courfe of the court the filing of the bill is the ¢
ol;nfen & al. mencement of the aétion in a legal fenfe.

Tord Mans: The latitat is confidered only as procefs.

filds opinion The action is not deemed to be commenced until the b

%aéw 4s¢. filed, though the real time of fuing out the latitat is allo

::f“' v-Ban- to be thewn, where it becomes material; as to prevent

runhing of the ftatute of limitations, &c. If fuch a nece
exifted in this cafe the altual time of fuing out the final

cefs might have been thewn by plea. But where it does
exift the fiGtion of law will be preferved, and efpeciall
when it is in furtherance of juftice. On this occafion,
true queftion therefore is, when, in a legal or technical fe

t Comyn's Di- Was this attion commenced ? This can only be afcerta

&!03- Mod. by fhewing the time of filing the bill. The time of fi

3 the bill may be examined into to fhew the time of comn
cing the a&tion. It ought to have been fhewn by pleadin
this cafe. Not being fhewn the court are at liberty to
fume that it was after the caufe of aftion accrued. The:
tion of the declaration is matter of fition and not concl
upon either party. If it be conclufive, all a&tions by bil
privilege ; aftions againft attornies of the court; a&t
againft abfent or abfconding debtors, giving fecurity to ap
to any declaration which may be filed by the petitioning «
itor, would be defeated in all cafes in which the caufe of
tion accrued, during the vacation in which the declaratior
filed. Becaufe in all thefe cafes the declaration is entitle
the preceding term, and muft neceflarily be ftated in
memorandum to have been brought into court of that te
This do&trine involves no hardthip upon the defendant ;
caufe, if in the firft inftance procefs be iffued before the ci
of ation accrued, a Judge will difcharge on common t
So if the bill be filed before caufe of ation accrued, the
tual time of filing it may be fhewn and pleaded in abatem
or in bar. In this cafe, jt does not neceffarily follow, t
the caufe of adtion did not accrue before the commencem

v.
A. Lawrente.
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of the aétion, and the time of that commencement not being NEW-YORK,
fiewn, the court are at liberty, and ought to prefume it to M2y 1803
have accrued afterwards. W. Lowry

In addition to this general reafoning on this fubje&, it may v
be obferved that, in this inftance, the real caufe of aftion is
ftated to have accrued in 1797 ; being the date of the bill of
exchange and long prior to the ifluing of procefs. It is the
affumption, founded on that undertaking, which is ftated to
have been made in Oltober 1801; and the time of the
peomile being wholly immaterial, the court will, in this cir-
cumfance, iec an additional motive for adopting the principle
contended for by the plaintiff.

Per cariam.  This cafe comes before the court on demur-
rer. It was an aftion of aflumpfit, and the declaration cap-
tioned of July term 1801. The time laid in the declaration,
at which the caufe of altion arofe, is on the 11th day of Octo-
ber 1801. To this there is a {pecial demurrer, alleging for
caufe, that the adtion appears from the declaration to have
been commenced before caufe of altion arofe. It is, we take
i, well fettled that if the plaintiff af the commencement of his
foit had no canfe of action a fubfequent right would not
maintain his altion. And it has been fettled in this court, in
the cafe of Carpenter v. Butterfield, that as to every material
purpofe, the iffuing the writ was the commencement of the
fuit—fo that a note purchafed by the defendant after that
time could not be fet off againft the plaintiff’s demand.* i::‘ CCo iee ¥-

The declaration muft be captioned of the term when the Prac 10, that
writ is returned ferved.  This point is fettled in the cafe of I ‘l’;‘;m‘:;,f“l‘;
Smith v. Muller, and it is there alfo determined that the in chief, he can-
plaintiff cannot recover any demand after the term when the "’;’3"{‘5:":{'_
writ is returnable, though before the declaration is af?ually vantage of the
fled.  Juftice Buller there fays, according to the anticnt prac- Tyt 278 fi-
tice the declaration was a&tually delivered the fame term the :uge of lafﬁtil«m
writ was returned, and it was only in cafe of the plaintiff that .,.:dle' be before
the time of aftual delivery was enlarged, but ftill it muft be iﬁ:‘ o:‘;;g;‘l:?l;
comfidered as delivered nunc pro tunc. be toa judge or

Upon the principles of thefe authorities therefore, it muft the ;:‘:&:’ii;"‘
sppear from the face of the declaration in this caufe, and the bail
court maft neceffarily intend the fals, that the writ was re-
termed in July term 1801, ahd of courfe the ation, both in

£&, and technically fpeaking, commenced previous to that

— ———
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May 1803.

W. Lowry

v.
A. Lawrence..

Boug. 61.
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time. But the plaintiff alleges his caufe of ation to have
arifen on the 11th of O&tober thereafter. We think. theres
fore it appcars upon the face of the record, that the altion
was commenced, before the right of aftion accrued. The
time of attually filing the declaration cannot, as contended by
the plaintiff®s counfel, be confidered the commencement of
the fuit : if therefore the defendant, by plea, had put the
fa& in iffue, it would have been an immaterial fa& ; all the
material falts appear by the plaintiff’s own fhowing. In the
cafe of Ward v. Honeywood, the judgment was reverfed on
writ of error, on the ground that it appeared on the face of
the record, that there was no caufe of a&ion when the fuit was
commenced——if this would be error after judgment, advantage
may certainly be taken of it by demurrer.

We are therefore of opinion that judgment ought to be
for the defendant.

Livingfton J. In England it is fettled, that the filing of 2
bill or dcclaration is to be regarded for every effential purpofe
as the commencement of a fuit, Vid. Cowp. 454—but in Car-
penter and Butterfield, decided by this court, a different rule
was adopted.  The iffuing of a writ was there confidered as
the beginning of an a&tion, fo much fo that the defendant
was not permitted to fet off againft the plaintiff’s demand, a
note which he had obtained for valuable confideration between
the fealing of the procefs and the arreft. This rule, to op-
erate fairly, muft be mutual—if an action begins by ifluing a
writ fo as to deprive the defendant of a fet-off in the cafe
mentioned, ncither ought the plaintiffs to recover a demand
not then due. My judgment therefore in favour of the de-

fendant is not founded on Britifh authorities, but entirely om

a former decifion of our own.

M*Neill’s cafe.

THE prifoner had, together with two other perfons, beet
convi&ted of a confpiracy at the laft oyer and terminer for the
city and county of New-York, but had not furrendered to his
bail in time to receive fentence : he afterwards came in, and
was now brought up, on his own petition, to have judgment
pronounced; the public profccutor appeared, but the record of
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the convidtion not being made up and brought into court, the NEW-YORK,
bench faid they had nothing before them on which to pro-  Ms7 1803
cced ; and therefore admitted him to bail. M:Necil's cafe.

Anonymous.

‘THE notice of motion in this caufe was ferved on a perfon Service.
im the houfe of the attorney, and where he kept his office :
but held not fufficient, as it ought to have been on a clerk in
the officc.®
¢ Swartwout ads. Gelfton, Cole. Ca. Prac. 77. “The fervice muft be on fome
© perfon in the office and belonging there; if nobody is there, it muft be upon fome

- ct'ndubwfewl:u'etbenmnex refidcs or the office is kept ; and if nobody
“ isthere, it may be lekt in the office.

Moyle againft Gillingham.

NOTICE may be ferved, on an agent in town, on the firft Service of no-
day of term, to fhew caufe on the next day for non-enumera- ;;‘:f‘n‘;:_:ngi":e_
ted motions; but then, it muft be accompanied with a fuffi- rated motions.
cient excufe for not having been for the firft day. If the
excufe be received, the adverfe party will have till next term
to fend into the country to his principal, for counter affi-

davits.

. Abraham L. Brain againft Rodelicks & Shivers.
Commiffion to

IN this caufe it was neceffary to examine a witnefs in the 70 may be
Havannah ; and, as that port was open only to certain privi- beforeiffuc join-
leged veffels, in April 1802 a rule for a commiffion was grant- 3, A rule for
ed before iffue joined, to prevent lofing an opportunity of pends the trial
tranfmiffion which then prefented itfelf. No return having 3,”;‘;; :ml,l:tb&
been made, the caufe was noticed for trial for the laft fittings the dwadﬂdl:
in March 1803, when the defendant’s attorney, feeing fome :,*.’;;'f_".:.‘d P
sitnéfles in the court, whofe abfence, he feared, might delay i‘t'“"":fl‘:c‘:‘f;':
fhe camfe after the return of the commiffion, appgared and ex- ver of the rule
siised them ; ftating however, the circumftances of his cafe, *° Yt
s that he begged to be confidered as adting without preju-

ﬁ'b his future rights. He now moved to fet afide the
WMy, .
L
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NEW-YORK; verdi&t,with cofts; the plaintiff having proceeded to trial with~

Moy 183 out vacating the rule for the commiffion.
Brain Per curiam. When 2a rule for a commiffion has been ob-
Rodeiicks & tained, it fufpends the caufe till, on application to the court,
sar. a vacatur be ordered and entered. But if the defendant ap-

pear and examine witnefles, it is a waiver of his commiffion,
and the vacatur is unneceffary. The motion muft be refufed.

Codwife, Ludlow & Co. againft John Hacker.
When there are

crofs Cl:?fci&ﬂ_"!d THE plaintiffs, in the fittings of June 1802 at New-York,
2:1, s obeain. as owners of a fhip of which the defendant was captain, had,
cds lxlﬂffg;bief in altion againft him for deviating from his orders, obtained a
‘omitted in a  verdi&, fubje& to the opinion of the court on a cafe to be
;‘gxb’ ® made ; and he, in a crofs fuit, had recovered againft them
t, and . . . o
the papers from a larger fum, fubje& to deduétions, in cafe the opinion of the
;'“h;"bf i;fb;{ed’ court fhould be. againft him as to certain items, charged and
be in the hands allowed by the Jjury.
o the plaintifl, 5 cafe’ was made on the part of the defendant to which the
not order judg- plaintiff propofed amendments, which were adopted; the
m,wb::j:' caufe was then noticed for argument for the next Oltober
l:?: dh:hv: oot term, and alfo for January term following, in Albany. But
and tho' thecafe it Was then recollefted, that fome material falts had been
has been notic- omitted, without which the cafe could not prefent the only
ed, bue will | o . .
give leave to a- important queftion in the caufe. This was mentioned to the
a‘gd aud per- plaintiff’s attorney, who would not fay whether he would con-
fent to the amendmeénts or not. The papers from whence
they were to be drawn, and the cafe [perfeted, were in the
hands of the plaintiff’s attorney in New-York ; fo that the
cafe could not be completed in Albany. No application was
made to a judge to corre&t the amendments. Nor had cafes"
been delivered.

Hopkins now moved to fet afide the original order to ftay
proceedings that a cafe might be made, and for leave to entet
up judgment.

Riker refifted the application, becaufe the cafe was imper-
fe&t, and thg papers from whence only it could be completed,

- were in the hands of the plaintiff.
Per curiam.  We muft deny the motion ; becaufe, in the

firft place, there were crofs verdi@ts to mearly the fame
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smounts. Secondly, the cafes were never perfected, and it
did not appear to be exclufively the fault of cither. Thirdly,
the plaintiff’s attorney not having denied the omiffion of cer-
tain material f2&ts, the court would prefume they had appear-
ed on the trial, and ought to be a part of the cafe. Let the
cafe be perfelled within 30 days.

Hopkins prayed cofts, infifting he had been regular.

Per curam. We confider that the plaintiff was irregular,
in not anfwering when applied to, whether he would receive
amendments or not.

N. B. It was faid by the court, that where a defendant,
after verdi€t, makes a cafe and notices for argument, if he
does not appear at the time when called, judgment fhall go :
but when the plaintiff notices a cafe made on the part of the
defendant, and the plaintiff is not ready, it fhall go down.

P. Kemble, furvivor of Governeur and Kemble,
againft Walter Bowne.

Tried before Judge Livingfton, gth of April 1802.

ASSUMPSIT on 2 policy of infurance, not valued, dated
the 34 September 1800, on the thip Helen, “ At and from
Point-Petre, Guadaloupe, to St. Thomas’s, beginning the ad-
venture at and from Guadaloupe and to continue till her ar-
rival at St. Thomas’s, and there fafely moored.” At a pre-
mium 17—% per cent. The declaration contained an averment
that the infurance was made for Charles Gobert.

The defendant received no information from the broker,
except that the thip was at Guadaloupe the 28th of July.

The Helen was a prize fhip, and purchafed for Charles
Gobert, 20th November 1799, at Point-Petre, for 6450 dol-
brs and 48 cents, including commiffions on the purchafe.

A prior infurance had been made on the fame veffel and
voyage at St. Thomas’s, for 6400 dollars, at a premium of 30
per cent. (Gobert being there) which after paying commif-
fious and premium, left 4349 dollars and 35 cents received by
Gobert, which it was agreed was to be confidered as a prior
infurance.

_The amount infured on the policy was 7500 dollars, and
fFthat fum the prefent a&tion was inftituted.

75

NEW-YORK,
May 1803.
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v.
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It appeared from the teftimony of the captain who took
charge of the Helen on the 20th Nov. 1799, and continued to
command her till the 6th February 1800, that in that time
he expended in repairing and other neceflfaries, 1335 dollars
and 86 cents, including an item for wages in taking care of
the thip, to a period after he refigned the command; his
knowledge of the payment he faid was derived from the in-
formation of the perfons employed in that duty: that the
Helen was American built, copper bottomed, and would have
been worth in New-York, with an American regifter, 25,000
dollars ; during the time he remained on board there were
occafionally fugars and cotton put on board her, and taken
out again to load other veffels at that place, belonging to Mr.
Gobert. From the evidence of the fucceflor of the firft cap-
tain it appeared, that, being at Guadaloupe in July 1800, he
received orders from Gobert’s agent at St. Thomas’s, to take -
pofleflion of the Helen, man, viGtual her, and fend her to him
there. That according to an account of one Brocha, Gobert’s
agent, * the purchafe money, unrigging and tarring, fafe
“ mooring and guarding the fhip, while at Guadaloupe,
“ amounted to 7000 dollars. The witnefs paid Brocha 3000
¢ dollars, part of the purchafe money, and Brocha told him
¢ Gobert paid him 4000 dollars.” Some expenditures were
made upon the thip before the witnefs took poffeffion of her
as before ftated, to the amount of which he could not fay.
But the bill of difburfements for the fhip, paid by him for
repairs and neceflaries to get her difpatched on the voyage
from Point-Petre to St. Thomas’s, came to 4461 dollars and
87 cents, amounting in the whole to 7461 dollars and 89
cents. The fhip failed from St. Thomas's fome time in
September : the witnefs was a paflfenger ; on the voyage fhe
was captured, carried into Antigua and condemned as prize }
aclaim had been interpofed, in the profecution of which,
£.317:11:8% was expended, of which the proportion to
be paid by the fhip was admitted to be about 500 dol-
lars. 'The witnefs reccived poffeflion in July. That the
rcpairs and outfits and the expences thereof done to her
afterwards were particularly enumerated in the accounts
rendered. :

Mr. Ferrers, an eftablithed Infurance Broker, faid it was
ufual in eftimating the value of the thip to allow wages ad-
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vanced to the captain and crew: commonly a month’s pay NEW-YORK,
u part of the outfit of a veflel, alfo provifions for the voyage, M2 1803
ad all other charges for things requifite and proper to pre- m
pre her for the voyage infured. That no expenditures
whatever previous to the commencement of the voyage are
charges againft the infurers on freight. That fome of the
items in the accounts, in his opinion and according to his
praftice, required vouchers, or it could not be known whether
they were proper or not. That in fettling lofles in fuch
cafes, vouchers were required by him. It was admitted that
nine Livres make one dollar.

The Judge exprefitd to theggury, as the inclination of his
opinion, that the policy could not be confidered as attaching
from the firft purchafe of the fhip by Gobert at Guadaloupe,
but from the time fome aét was done towards equipping for
the voyage. Whether however this was the cafe or not, and
even to fuppofe it to have attached at the time of fuch firft
purchafe, that it was not neceflary to difclofe to the under-
writers the length of time the veflel had remained at Guada-
loupe, nor that the had been ufed as a ftore-fhip at that place.
He was of opinion that the account of the firft witnefs ought
tobe laid out of the queftion; yet however, independently
of that, there appeared to be intereft to the amount infured
in this policy, beyond the prior infurance.

The jury found for the plaintiff, a total lofs, without going
from the bar or examining the accounts.

The application was to fet afide thc verdi&t as being con-
trary to law and evidence.

Pendleton for the defendant, made two points : Firft, that
the policy was void for concealment ; fecondly, that, allowing
it to be otherwife, the verdi&t could not ftand, being againft
evidence in finding a total lofs when only a partial injury had
been fuftained. On the firft point he obferved, that a con-
tra& muft be taken as it is worded, where there is no ambi-
guity, or it is no contra& at all. In policies of affurance “at
and from™ a place, means firft arrival at that place. Park 38,* :hl;f‘g" v. Ms-
and the cafe cited by Lord Hardwicke in Motteux v. London
A Com. 1 Atk. 48. It is true that the conftrution is not
univerfally the fame. In France it is interpreted to be from
the time of failing. 2 Emer. 14. But in England it is regu-
kel by fpecial contra®. 1 Marfh 173. Bird v. Appleton, 1

v.
‘W. Bowne.
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NEW-YORK, Marfh 60. '~ That “at and from” mean from the firft arrival

May 1803.

P. Kemble
v
W. Bowne.

is obvious from the words themfelves, and the two firft citec
authorities. If not fo, when did the rifk commence? Tl
Judge’s opinion would make a new contraét. It would bi
. from beginning to equip for this voyage. But how is this tc
be afcertained. The accounts of expenditure are without
dates : they can fhew nothing, and this very circumftance i
enough to throw afide any other interpretation than the ont
contended for; becaufe if the commencement of the rifk be
not mentioned, the policy is void. 1 Marth 182. If this b
fo, then there was a material concealment in not difclofing th«
veflel’s having lain nine midliths at Guadaloupe, and ufed
during that time asa &om-ﬂxfp, or the ftay was a deviation
On the point of concealment, it is fettled that every fa&t not
difclofed, which would increafe the rifk, is material and va
cates the policy. 1 Marth 354. The difference of premiom
is decifive on the importance of communicating her ftay. At
St. Thomas’s it was 30 per cent ; here 175. To prove that
concealing the length of ftay would vacate the policy, he re
lied on Hodgfon v. Richardfon, 1 Black .463, the ftay would
deteriorate the veffel and increafe the hazard. It was there
fore a material faé to be difclofed, and if fo, whether the lof
was occafioned by the fa& concealed or not, was perfeéty
immaterial. Fillis v. Bruton, Park. 183. Seaman v. Fonne.
reau, 2 Str. 1183. But allowing the verdi&t not to be void
the plaintiffs are not entitled to a total lofs, the amount in.
fured was - - - dollars 7504
the firft coft of the veﬁ'el was, including the

commiffions and neceffary difburfements, but

throwing out the month’s wages and charges

previous to the policy - - - dollars 5683
fo that the whole cannot be due.

Hamilton contra. In this cafe the fituation and circum-
ftances of the veflel antecedent to the orders for infurance
were perfetly immaterial, and therefore needed not to have
been difclofed. The only effeét which the Helen’s ftay at Gua-
daloupe could have had, would have been to render her lefs fit
for the voyage infured. That fhe was completely adequate to its
performance, was a warranty implied in this as in every other
policy. It is a fettled principle, that whatever is warranted
againft, whether it be in exprefs terms or by implication,
need not be difclofed, and the reafon is obvious, becaufe it is



OF THE STATE OF NEW-YORK. 79
arik the affured takes on himfelf. Though the confiru&tion NEW-YORK,
gven to the words ““ at and from” could not be totally de- \M"’\ 23;
nied, it could not be univerfally acceded to. The interpre- P, Kemble
ution relied on was applicable to only thofe cafes of infurance
vhere 3 veflel was infured at and from a port 20 which fbe
was geing : but when the terms in queftion were ufed in refer-
ence to a veflel i a diftant port, from whence the voyage in-
fored was to have its inception, the expreffion could mean
only from the time fome a&t was done towards equipping for
the voyage intended ; at the utmoft it could not relate back
farther than to the orders for infurance. But as the voyage
might, even after the orders given, be in fat deferted, it
would perhaps be the fafeft interpretation to fay the policy
fhould never attach but on fome overt aét indicatory of car-
rying it into execution. On the other point, the accounts
and the te@timony on which they were founded were before
the court, and carried their propricty or impropriety on their
face.

Per curiam. Two queftions are made in this caufe.

L. Was every proper information given to the underwriter ?

Il. Were the charges proper and fufficiently proved ?

On the firft no doubt was entertained at the trial nor is
any now. It was not neceflary to difclofe how long the Helen
had been at Guadaloupe, nor that the was a prize thip. The
firft could be material only in cafe her being there antece-
dent to the infurance had enhanced the rifk, and the latter in
cafe of a warranty or reprefentation which negatived her be-
ing a thip of that defcription. It is of no importance how
loag the had been at Guadaloupe unlefs the policy attached
from the moment of her arrival there, although it might have
been feveral years before it was cffected. The conftruction con-
tended for would beunnatural. In a cafe like this,when a veflel
has been long in port previous to an infurance, the ritk does
not commence till fome a& be done tewards equipping her
for the voyage, or on the day on which fhe is ftated, as
here, to have been in fafety in the port from which fhe
was to fail—this was the 28th of July 1800. If fhe had
been loft or injured before that day, the underwriters would
not have been liablee. 'When fhe is ftated to have been at
® Guadaloupe on a certain day, it muft mean that fhe was . Therulein
there in fafety, and that no preceding accident was to be Englandis, that

. . . when the worde
made good by the affurers—it cannot therefore be material « at and from"”

v
W. Bowne.
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NEW.YORK, where the was prior to that day, for the parties by agreeme
May 1803.  have afcertained that the rifk fhall commence on the 28
P.Kemble July 1800.

W, Bowrne The other queftion relates to the value of the veflel.

; ~_ forming this valuation, there were added to the firft co
are in a policy fundry charges, on the propriety of which we are now to ¢
&ﬁ::;d termine. On the trial one account was rejeted, and we fi
before in port, think thofe charges improper, becaufe they accrued prior
%’ﬁe ‘.u“" the 6th of February 1800, five months before the policy :
Lribing : when tached ; but principally becaufe they are, with hardly a
ede ':ff"f:‘ cxception, of fuch natures as to have been occafioned fol
"“"‘3&'&‘“ by her ftay at Guadaloupe, and fuch as gave no permanc
o nor arsived, Value to the veffel.  They confift (except one anchor) of pi
the rifk com- vifions, which muft have been confumed while the veflel v
23“:,.% ufed as 3 ftore-thip, and of wages and other difburfemen
Neither of thefe which became neceffary by fuch ftay, and ought not to {w
pnnclplu itis N ..
evident would the computation when we are afcertaining her worth.
govern here. To the other account it is objeted that the items are neitl

proper nor well proved. As to the proof, Davis, the fi
witnefs fays,  The bill of difburfements for the fhip pasid
¢ him for repairs and neceflaries to get the thip difpatched

¢ the voyage from Point-Petre to St. Thomas’s, amount
“ to 4461 dollars, as per account (A) annexed.” There
nothing of hearfay in this—he paid the money himfelf, a
ftates on what account. 'What he heard, related only to t
purchafe money, not to what was paid for repairs—it is t1
there is no date to this account, but it is a fair deduétic
from the depofition of Davis, that all thefe expences were

curred after he took poffeflion of her, which was in J
1800 : for he exprefsly ftates, that he cannot fay what «
penditures took place bdefore the weffel came to his ban
The propricty of many of thefe charges againft an und
writer on the veflel is alfo denied. If thefe be dedu&®
there will ftill remain a fum large enough to entitle the pla
tiff to retain his verdict. It is admitted that in eftimati
the value of a veffel, it is ufual to allow a month’s pay :
vanced to the captain and crew, provifions for the voya
and all other charges for articles neceffary to prepare her :
it. The counfel will be furnithed with an eftimate of 1
court according to this opinion, in which the dedution m

be regarded as liberal as they refpedt the underwriters.
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Upon the whole, we are fatisfied that the firft coft of the NEw.vORK,
veflel, and the expences of fuch repairs and outfits as are May 803.
properly chargeable againft the underwriters on her, are fully ;’K:E:
equal to the fums covered by the two policies, and that there-
fore a new trial ought not to be granted.

N. B. By a ftatement which was read as forming a part
of the opinion of the court, the value of the Helen was thus
cftimated.

v.
W. Bowne.

Livres. Dollars.

The Helen coft - - - 6450:48
There was received on a prior policy 4349:35
This leaves of her firft coft for this policy 2101:13
To this muft be added the following items

of the acconnt A:
The hire of fundry hands for rlggmg

and ballafting, &c. - 7020

Old cordage - - - - 36a
Do. 630. an anchor 540. - - 1170
# Plank 81. carpenters 540. - - 1421

Beef and pork 864. cable 2070 2934
Cordage bought at vendue - - 1440
Caulking the long-boat - - 180

Bill for plank - - - 74
Blackfmith’s bill 474. Caulker’s 756 1230
Two bills for crockery for cabin 540

and 198. - - - 738
Paid for a boat - - - 576
+ A top-gallant-fail and fome others 2142
Two fpars 387. cooper 27o - - 657
Ship chandler - - - 2004

" Carpenter’s bill, water, &c - - 594
‘Wages to captain, &c. advanced - - 3672

S 27,202
_ Commiffions at § per cent. - - 1361

28,563

-

9 livres = to one dollar
- 3173:00
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maw.yggx, Add alfo premium of infurance on fecond Dollars.
May 1303. H - - - H
J‘~ policy for dollars 7500. 1312:50

P. Kemble Commiffions on do. at § per cent. - - 65:62
w. b Expences of reclaiming her after capture - - 200:00

6852:25

A miftake in adding the items marked + 44:00
Intereft as ufual on this fum after de-

dudting 2 per cent. - - - 137:93

6758:32

_ The two per cent, which by contratt of the parties are to
be deduted in cafe of lofs, we regard as part of the confider~
ation for the infurance, or as fo much additional premium in
the event of a difafter. To add it therefore to the valuation
would be a violation of this agreement. The paffages referred
to in Wefket only fhew how an infurance ought to be made
to be completely covered, not that two per cent. of the value
fhall not be retained where it is fo ftipulated. He admits this
was formerly the pratice in England, but policies there do
not now contain this claufe : on the whole, we think two per
cent. muft be deducted from the preceding valuation and in-
tereft calculated on the balance, to wit, on the fum of dollars
6758:32.

Miftake of dollars 88:88 in the item marked * makes the
true fum dollars 6669:44.

James Jackfon ex dem. Nathaniel Potter and
others againft Solomon Hubbard.

.,f"ii,"c"sfi“;ﬁ EJECTMENT to recover Lot No. 49, Tully, in the county

1794 for regif- Of Onondago.  The faéts were as follow :

tering deeds :f Ifaac Hubble the patentee, on 3oth of September 1783,
&c.t:;wyrior deed duly conveyed the premifes to Jofeph Brown and John M‘Au-
e ‘m'{:‘f)f:“ ly, who, on the 22d February 1786, duly conveyed the fame

ficcisvoida- to Hugh Walfs. The firft deed was never depofited in the
3"::: ;:;'gﬁ}‘ Clerk’s office, but was on the 8th of June 1791, recorded in

?:nbonq fide the Secretary’s office, and on the 29th of April 1797, in the
:ﬂf&"},‘;‘;" is Clerk’s office at Onondago. The laft deed was alfo recorded

@epofited, in the Secretary’s office on the 8th of June 1791, and on the
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pth September 1794, depofited in the clerk’s office according Nrw.vor
obw. Hugh Walfh, in due form conveyed the premifes to May 180;
Charles P. Rogers, and Charles P. Rogers to Nathaniel Potter, m
which laft mentioned two deeds were recorded in the clerk’s
officc of Onondago. Ifaac Hubble, on the firft of O&ober
1788, duly executed a2 power of attorney to Jonathan Dan-
forth and Ezekiel Tiffany, empowering them, jointly and
feverally, to convey the faid premifes to Elitha Crane and
Modes Budeno. Tiffany, on the 14th of Auguft 1795 con-
wyed the faid premifes to Crane and Budeno, and the deed
wss recarded in the clerk’s office of Onondago. Budeno, on
the fame day laft mentioned, conveyed one undivided moiety
of the premifes to Sebaftian Vifcher, which conveyance was
recorded in like manner. Crane, on the firft of Otober in
the year laft mentioned, conveyed his moiety of the premifes .
to George Allen. Vifcher, on the 4th of June 1796, alfo
conveyed his moiety to the faid George Allen, who, on the
25th of June in the fame year laft mentioned, conveyed the
wholc premifes in queftion to the defendant and one David
Ruflell, which four laft mentioned conveyances were recorded

in the clerk’s office aforefaid. The defendant has been in
poflefion of the premifes ever fince his purchafe and ftill
continues in the poffeffion thereof. TUpon the preceding
cafe the following queftion is fubmitted for the opinion of the
Supreme Court—to wit, whether the plaintiff is entitled to
recover, feeing that the deed from the patentee to Brown and
M‘Auly, under which he claims, has not been depofited in
the clerk’s office according to law ?

Per curiam. Both parties are fair purchafers of a military
lot of land. The deed under which the leflor of the plaintiff
chims is prior in date, and was on record in the fecretary’s
office previous to the paffing of the a& requiring all fuch
deeds by a certain day to be depofited with the clerk of the
county of Albany, and declaring fuch as fhould not be de-
pofited void as to fubfequent purchafers, for valuable confid-
eration, who fhould fo depofit their deeds. The defendant’s
-deed was fo depofited. The deed from the firft purchafer
® the leflor of the plaintiff, together with the power of attor-
mey ander which it was exccuted, was alfo duly depofited
‘Wgfeeable to the aét; and the queftion which the parties have

"t 39, whether fuch recording in the fecretary’s office is to

v.
8. Hubbar
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Wherc a cc;:!-
ance might
h ;ze becng
claimed, and
poﬂ'dﬁon has
gone with the
right to claim,a
deed will, after
fifty years, be
¥rcfumcd. A
ole poffeflion
under claim of
right for forty
years by one
tepant 1n com-
mon amounts
to an oufter.
‘The word “ de-
fire” in a will
raifes a truft,
where the ob-
je@s of that de-
fire are fpecifi-
ed.
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be confidered as notice, and thus fatisfying the principal ob-
je& of the at. We think it does not. It was not the de-
fign of the legiflature to dire¢t a mere regiftry of fuch deeds
for the purpofe of enabling the purchafers to examine a fair
dedudtion of title. But the obje&t of the a& declared to be,
is, the prevention of frauds by facilitating the means of dif-
covering forgerics. Now the examination of a mere record
could not conduce to this end. Nothing fhort of an infpec-
tion of the original would in many cafes anfwer the purpofes
particularly where the forgery confifted in antedating the
deed, and this fpecics of forgery, we may infer from the a&,
which particularly alludes to it, was probably the moft fre-
quent.
‘We are of opinion that judgment be for the defendants.

L. and H. Vandyck againft Van Beuren &
Voiburg,

THIS was an action of trefpals guare claufum fregit, for
entering and cutting wood in five feveral lots in De Bruyn’s
patent in the county of Columbia. Fhe plea was, not guilty,
with notice that the defendants were tenants in common of
the Joci in quibus, and were feized in fee of a ninth part thereof.
The caufe had been firft tried before his honour the Chief
Juftice, at a Circuit Court in Columbia County, on the 25th
June 1800. The falts were briefly thefe:

Stephanus Van Alen, by his will of the 17th May 1740,
devifed inter alia as follows: ¢ Item. I give and bequeath
“ unto my fons Cornelius, Jacobus, and Ephraim, all my land
¢ or fhare that I have in the patent called the Bruyn’s patent,
¢ lying within the bounds of Kinderhook patent, with all the

¢ privileges, hereditaments, and appurtenances thereunto
‘¢ belonging, or in any wife appertaining, unto them my faid
¢ fons Cornelius, &c. and to their heirs and affigns forever,
“ each one equal third part thereof, the whole into three
‘“ equal parts to be divided, with a provifo and reftriction
“ that they my faid fons Cornelius, &c. do pay, or caufe to
‘“ be paid therefor unto my daughters Hyletje, Elbertje, Jan-
‘“ nettje, Chnﬂma, my grand daughter Maria,* and theig

* She was the danghter of the teftator's elde® fon Lawrence.
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NEW-YORK, States, and after the death of her hufband made the conveg -

May 1803.
L. & H. Van-
dyck
v.

Van Beuren &
Voiburg.

ance relied on.  The admiffion of this conveyance was reﬁﬁed
by the plaintiffs’ counfel on three grounds :
ift. That the plaintiffs had given fufficient evidence of::

l

abfolute, exclufive poffeffion of the premifes pretended to. be: *
conveyed to the defendants. 2dly. That this poficfiom
amounted to an atual oufter, even upon the fuppofition thet |

a tenancy in common was created by the faid Will. 3dly.

That fuppofing Maria Herkemer could be confidered as a tem~ -
ant in common, yet the had only a right of entry which is net- .
affignable, and this being the cafc it contravened the ftatugs. .

made to prevent rhaintenance.

,..

The obje&tions were overruled. No evxdencc was given Q‘*,

the payment of the fum of £.12:10:0 to any of the daughe!s
ters or to Maria. The Judge charged the law to be in favonr

4

of the defendants, in confequence of which a verdit was °

given for them.

On a motion for a new trial in April term 1801, it was fo !

ordered ; and the caufe being heard before his honour Mg,
Juftice Radcliff, on the 6th of October 1801, 2 verdi&t way -
on his honour’s charge, rendered for the plaintiffs. . .

A motion was made to fet afide this alfo; the falts were
fubftantially the fame as in the former caufe, and the addi-
tional circumftances are noticed in the decifion of the court,
but the reporter has to regret his inability to give the argu-
ments at the hearing, as it took place before the commence-
ment of the prefent feries.

Per curiam. On the trial it was proved by the plaintiffs
that they did then, and for about twenty years preceding had
lived on De Bruyn’s patent; that they had a houfe and or-
chard and 28 acres adjoining the fame, as early as 20 years
preceding, and that they held other parcels of land ; that
the patent was divided in 1793, and the plaintiffs then took
actual poffeflion of the /oci in quibus, which were uncleared
wood lots, and that the defendants had cut wood in fome of
them ; that in 1796, the plaintiffs had leafed parts of the lots
contained in the declaration; that the plaintiffs claimed the
whole of their lands in De Bruyn’s patent, under the will of
Stephanus Van Alen ; that their mother was Hyletje, a daugh-
ter of Stephanus Van Alen ; that in 1751 or in 1752, fhe
lived where the plaintiffi now do on the patent, and the



OF THE STATE OF NEW-YORK. 87
plantiffs then lived with her; that the land near the houfe NEW.YORK,
wxs then cleared ; that Hyletje died in 1967, and other par. Msy 1éos.
cels were cleared by that time, or at leaft by 1972 ; that one l-.mm-
picee was cleared in 1761, and then in poflfeffion of the plain- dyck
tifs ; that Stephen Van Alen, the teftator, had a fon Corne- Van Beuren &
lins, who had a fon Stephen, who had a fon Cornelius, each  Vefburg.
of whom was the eldeft fon in fucceflion.

On the part of the defendants, the will of Stephanus Van
Alen was produced, bearing date 17th of May 1740. It was
proved that the teftator left three fons, and that two of them
died above fifty years ago without iffue ; that Maria was the
danghter of Lawrence, the eldeft fon of Stephanus,and who
died in the life time of his father; that Maria married, at the
sgeof 20, one Herkemer, and in 1776 or 1777 went to Can-
ada to her hufband ; that her hufband died in 1795, and that
cver fince fhe refided in Canada. The defendants then offered
adeed to them from Maria Herkemer, dated January 8, 1800,
but this was overruled : that the defendants further proved,
that in 1799, the fon of Maria Herkemer offered the pre-
nifes for fale to the plaintiffs for £.100; that the plaintiffs
oficred a price but no bargain was concluded ; thaf, a few
days after, one of the plaintiffs admitted that Maria Herkemer
was heir to one ninth of his land—the deed was then offered
again and rejeted—the defendants further proved, that in
1751 or 3752, on a divifion of part of De Bruyn’s patent, and
which was after the death of Stephanus, his eldeft fon Corne-
kus afted as agent for the fhare of Stephanus, and claimed,
befides his own fhare under his father’s will, one third of the
two fhares of his two brothers who were dead ; that Henry
Van Dyck claimed a ninth part of the patent, and that Hy-
letie and the plaintiffs after her claimed the whole fhare of
Sephanus ; that about that time Cornclius took poffcflion of
part, and paid four-ninths of the cofts of an ejetment fuit in
defending the land, and that the plaintiffs paid five-ninths of
the cofts ; that on the divifion of the patent in 1793, the
fhare of Stephanus was defignated as laid out for his repre-
fentatives. It was further proved that the plaintiffs had
offeved’ £.100 for Maria Herkemer’s fhare, and one of the
phintiffs faid Maria had a right to money and not land by the
will : that at another time (about 4 years ago) one of the
plaintiffs confeflcd he meant to buy a part of the premifes of
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Mrs. Herkemer : that Cornelius Van Alen, the fon of Stes
phen who was the fon of Cornelius, had for many years une

L & H. Van. interruptedly cut wood in feveral of the lots mentioned in the

dyck

narration, and that, as well before as fince the divifion in

Van m & 1793, and that he, for feveral years paft, had in poffeflion,
Vofburg.

P——————p——

and ftill has two pieces of land in the land allotted to the
fhare of Stephanus Van Alen: the deed of Mrs. Herkemer
was again offered and refufed, and a verdit taken for the
plaintiffs.

It appears, by the will of Stephanus Van Alen* referred to
in the cafe, that he gave to his * three fons, to wit, Cornelius,
Jacobus, and Ephraim, and their heirs, a// bis lands or fbare in
the De Bruyn's patent, each an equal third part, with a provifo
or reftrittion that they fhould pay to his daughters Hyletje;
Elbertje, Jannetje and Chriftina and to his grand-daughter
Maria(daughter of his deceafed fon Lawrence) each £.12:10:0
in fix equal payments : and that if any of the faid children,
or the grandchild fhould die under age or without iffue, the
portion of fuch child or grandchild to be divided equally
among the furvivors: the teftator further defired his faid three
fons, tit in cafe any of his faid daughters fhould be inclined
to purchafe of them the land in De Bruyn’s patent for a living
for herfelf and family, that then they let fuch of his daugh-
ters have it at the fame price they had it for.”

This controverfy, upon a ftatement of falts fubftantially the
fame with that in the prefent cafe, was formerly brought into
view before this court and received a decifion in April term
1801. It came before the court upon a motion for a new
trial for mifdireftion of the Judge who had charged the jury
that the law was with the defendants, and who had admitted
the deed of Maria Herkemer. A new trial was awarded by
the court, and it s in confequence of fuch, new trial that the
prefent application is made.

In the former cafe it appeared that the plaintiffs clauncd
the loci in quibus as fons of Hyletje, the eldeft daughter of
Stephanus Van Alen : that the defendants claimed under the
recent deed of the widow Herkemer, and that her right arofe
under the will, fhe having furvived the two fons of the tefta-

ln:d. He claimed one ninth of the patent, amounting to 9oo acres, chiclly pine
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tor, both of whom had died without iffue 55 years before the NrEw.vork

aial, when her right accrued, and that fhe claimed an undi- M2y ‘8&‘3:

vided fixth part of two third parts of the teftator’s intereft in 1, & H. Vag
the patent. dyck
‘The court then decided, Van n:u-en a

1. That adeed from Cornelius to his fiter Hyletje might  Volburg.
be prefumed from her entry fifty years before and uninter- ~
rupted pofleffion in her children fince, according to the nature ';’59. il
and fawation of the land ; and that this prefumption was the
more readily to be made fince the had a right by the will 7
clates a deed and had intimated her with accordingly.

2. That if this was not fo, yet that the deed of the widow
Hetkemer was wid, for fhe being out of poffeffion and no
demand or claim by her hufband or her for forty-two years
after fhe came of age, the jury ought to have been directed
to prefume an ouffer, and that if oufted, the could not convey. Cowp. a17.
The cafe in 1 Leon. 166,* was referred to as proving that a P,;{':f;" &
feme covert, whilit feme covert might be diffeized, fo as to
render her deed before re-entry, maintenance. The firft en-
quiry that naturally arifes in this cafe, is, whether there be
any change in the fals fufficient to change the conclufions- of
law that were drawn in the former cafe ?

1. With refpe&t to the prefumption that Hyletje received a
deed from her brother Cornelius, the fame faéts are here to
warrant it.

It appears that by the will of her father, an eletion was
given to any of the daughters to purchafe the premifes and
a truft was raifed in the will for that purpofe; that Hyletje
entered upon the premifes with her children as early as-175x
or 17§52, and after her father’s death, and claimed the whole
fhare of Stephanus ; that fhe continued in pofieffion till her
death in 1767, and that her fons have remained in pofleflion
ofthe /oci in quibus down to the prefent day, and have alfo
shimed the whole fhare of the teftator ; that this entry and
poflefion of Hyletje muft have been with the knowledge and
sflene of the other children, and have pafled under their eye,
for it appears that on the divifion of the patent in 1751 or
1752, Cornelius, the fon of the teitator, was prefent and
clalmed the whole of his father’s fhare, and took poffeflion
f part ; that this poffefion muft foon thereafter have been
shaadoned, fince we find within the fame year Hyletje in pof-

N
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feflion, and this claim muft foon thereafter have ceafed, fince
we hear no more of it, and the claim of Hyletje remained fanc-
tioned by poffeflion ; that the poffeffion was fuch as the fub=-
je&t was fufceptible of, it being underftood that a large part of
the premifes was uncleared pine land, and from all thefe cir-
cumfitances there arifes a ftrong and unfhaken prefumption of
right. A deed is juftly, if not seceffarily to be prefumed, and
confiderations of public convenience and found policy will,
under fuch circumftances of ancient and continued pofleffion
by colour and claim of right, require the prefumption. We
are therefore clearly of opinion that the decifion in the for-
mer cafe applies and governs the prefent one on the firft point,
and that the verdi€t is right and ought to ftand, whatever
may be our opinion as to the legal operation of the deed of
Mrs. Herkemer. But,

2. We think that we are alfo bound by the former des
cifion to confider the deed of Mrs. Herkemer as void, and that
the fame faéls are ftated in this cafe to lead to the fame re-
fult. Herright, under the will, and upon the death of her
two brothers, had accrued upwards of fifty years before the
trial. Concurrently with the commencement of her right,
Hyletje had entered under a claim to the whole thare of her.
father, and under a right to ele&t and demand a deed for the
fame. This entry and enjoyment of the premifes muft have
been adverfe to the claim of her niece, and her pofleffion con-
tinued down in her and her fons, had every appearance of an
exclufive and independent poffeflion. One ftrong mark of
exclufive ownerfhip was the extenfion of the clearings from
time to time, and this in purfuance of a claim to the whole
fhare of the teftator made by Hyletje and her fons. It does
not appear that from the time of the commencement of the
right of Mrs. Herkemer down to the date of her deed in 1800,
a period of about fifty years, that fhe ever afferted her right,
or received or claimed any fhare in the profits of the premifes,
and that an adverfe claim of pofieflion was conftantly before
her. Thefe falts undoubtedly amount to an oufter, and when
the court in the former decifion faid that the jury ought to
have been direded to prefume an oufler, the decifion undoubt-
edly was, that the /aw raifed this prefumption, and that the
jury were not at liberty to refift it ; that it was a prefumption
of law arifing from falts, and if {o, it would not be the exer-
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ofe of found difcretion—it would be an idle and ufelefs a&,
to remand this caufe back to another jury, in order that the
deed might be admitted, and then that the jury might under
the direition of the court, prefume an oufter, fince we per-
ceive that the falls require that prefumption—fince the law
raifes and draws that prefumption from fats of which there
is no controverfy and no other prefumption can be warranted.
The deed was illegal evidence when it appeared that the grant-
or’s right at the time of the execution of the deed, confifted
in a right of aétion merely. The confeffions of the plaintiffs
made within a few years paft, acknowledging the right of
Maria by offers to purchafe, whether made for the fake of
peace or from a conviltion of her’ right, are not inconfiftent
with the fa& of the oufter; for, admitting her claim to have
been turned into a naked right, thefe confeffions might
equallty have been made. They do not therefore weaken the
conclufion drawn, or refulting from the antecedent faéts.

Our opinion accordingly is, that the defendants take ng
thing by their motion.

‘The reporter hasbeen favoured with a minute of the reafons on which hishonour
Mr. J. Radcliff founded his concurrence with the opinion of the court, and though
the refult is the fame, it is conceived the profeffion will be thankful for its infertion.

* The materhl fa@sand circumftances appearing on the fecond trial of this caufe
are in my opinion cffentially the fame with thofe on the former trial, and the refult
therefore ought to be the fame.~On that occafion we decided,

& 1. That from the long and uninterrupted pofictlion of Hyletje, the fifter of
Cornelius Van Alen, and her right to claim a deed under the will of Stephanus Van
Alen, fuch deed might be prefimed under the circumftances of the cafe.

« 2d. That the from the widow Herkemer was woid, fhe being aually oyt
of pofieflion at the time it was made and for a great length of time before, and
the jury ought therefore to be dire@ed to prefume and oufler, and if oufted fhe
coald noe convey.

= 3d. That although a feme covert fhe might be dififed fo as to render her deed
ssintonsnce, and T Leon. 166 was cited to that effet.  The faving in the flatute

Emications alfo implics that feme coverts and infants may be diffeifed.

“On grounds a new trial was awarded, and 1 think nothing new has ap-
to change the merits on thefe points.  The teftimony of Mr. Gardinier ard

. Ve which has been principally relied upon by the defendants, whether
confidered as evidence of negociations for a compromife or otherwife, does not tend
- the fa& of poficilien in the plaintiﬂ'r, or to deftroy the prefumption of
-m the widow Herkemer. Thefe witnefles tettified to overtures between
the 28 or to verbal declarations of the plaintiﬁ's mercly, and did not prove the
ses of any fad, relative to the poffeflion, materially different from what ap-

The deed of Mrs. Herkemer, therefore, 1 continuc to think, was properly cx-
doded ™

|

NEW-YOR
May 1803

L. & H V
dyck

v.
Van Beuren
Vofburg.

3 T. Rep. 1,
79
Cowp. 217.

1 Leon. 166
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NEW-YORK, _ - . -
May 1i03. - ‘William Henderfon and others againft William
Henderion& ak Brown.

Ve

W. Brown. TRESPASS for breaking and entering the plaintiff’s clofe,.
If  houf- be 1i- called the New Theatre, and taking and carrying away three
:glct'r:}* "m‘rﬁ hundred and twenty-five pieces of filver coin, of the value of
not 1.LP:;,,,& one dollar each. Plea not guilty, with an agreement that
an inferior offi- gny of the following fafls, ftated in the cafe referved for the
cer forexccuting s . . N . . .
a warrant of = opinion of the court, might be given in evidence with the

fh“:“:"i:";::'g: fame advantage as if they had been fpecially pleaded.

be erroncous. The defendant was duly appointed a collector of the direct
tax for the diftrit in which the locus in quo is fituated, under

;{:‘VS"'&“PS an act of Congrefs, * entitled “ An a& to lay and colleét a di-

ch.gaf.4. . ret tax within the United States.” He was alfo duly} furnifh-

t Las6 ed with a lift in which the locus in quo was defignated as the
dwelling-houfe of John Hodgkinfon, and as fuch was taxed
at three hundred and twenty-five dollars, for non-payment
whereof he entered and took the filver coin in queftion.

The theatre and appurtenances on which the tax was laid
and levied as aforefaid, were not the dwellings of any one, but
merely buildings for the exhibition of dramatic performances,
though the theatre itfelf was inferted in the lift of dwelling-
houfes by the affeflors in the valuation made under the a& of

g‘:]‘;ﬁy"ﬂl”’ Congrefs,i entitled “ An a& for the valuation of lands and

ch.87.1.8.9. dwelling-houfes and the enumeration of flaves within the

§ Sec. 8. Unii;ed States,” and no appeal || was made from the aflefi-
ment.

Had the theatre and property been inferted in the land
lift, the tax upon it would have been lefs than the one with
which it was now charged. The defendant had not any aw-
thority to enter and make the diftrefs, except fuch as he de-
rived under the tax laid upon it as a dwelling-houfe.

If the court fhould, on this ftatement, be of opinion that
fuch authority was fufficient to juftify the entering and taking
of the diftrefs, a verdit was to be entered for the dcfendant,
otherwife for the plaintiff, with intereft from the time of the
diftrefs made : the form of adtion or of pleading not to
prejudice the determination of the queftion on either fide.

Hopkins for the plaintiff. The a&t of the gth of July,
1798, fpecifies the kinds of property which are the fubjets
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of valuation, and the manner of making the lifts. Dwelling- NEW-YORK,
houfes, with the out-houfes appurtenant, and the lots on Mav1%03.
which the fame are ereted, not exceeding two acres in any Hc-udcrfx‘h
ale, are to be inferted in one lift. All lands, &c. except
thofe on which dwelling-houfes are erected, are to be valued,
inferted in another Lift, and valued with a reference to all
buildings thereon. A theatre is not in its nature a dwelling-
houfe. Thecafe negatives the fat of its being the dwelling-
houfe of any perfon whomfoever. It ought therefore to have
been included in the lift of lands with the buildings thereon.
The manner in which the diret tax is to be levied by the
a&t of the 14th of July, 1798,* makes this very material to the o g 5.
citizen. Houfes and flaves are taxed at fpecific fums : upon
bnd is affeffed only the refiduary fum neceflary to complete
the amount direfted to be levied in each ftate. Had the
theatre, which as a houfe is taxed at three hundred and

_ twenty-five dollars, been placed on its proper lift it would not
have been affefled to one fourth of the amount. Here there-
fore is 2 wrong for which the law muft afford fome remedy. + Harrifon v.
1H Black. 68.+ 4 D. & E. 2 & 41 8D. & E. 468 || ghok ™
fhew that in fimilar cafes the remedy, in the Englifh courts, is § William v.
cftablifhed to be againit the collector who diftrains for the tax, qrtcard Ed-

dington v. Bor-
and that trefpafs is the proper form of aftion. The mode of man.

redrefs by appeal given by the a& of the gth of July, 1798,§ ';'.‘:y:f,};:{d i
is not applicable to the prefent cafe for many reafons. 1ft. §Scc.18.29.20.
The principal affeffor can only corret inequalities in reference
to other valuations : he cannot remove property from one
lit to the other. 2d. The houfe or land might be very
properly valued, though placed on the wrong lift; in this
cafe there would be a grievance, though nothing for the prin-
cipal affeflor to redrefs, becaufe there would be no error in the
valuation. 3d. The time of appealing to the principal affef-
for is before the tax could by law be apportioned upon houfes
and lands. Therefore altho’ the circumftance of the theatre’s
being placed on the wrong lift might be the ground of a feri-
s injury to the party, yet he could not at the time of the
appeal, know it would fo opcrate : nor could the principal
*  affeflor take that circumftance into confideration or be appri-
fed of it at the period of pronouncing judgment on the ap-

pal

V.
W. FBrown.



04 CASES IN THE SUPREME COURT

NEW-YORK,  Hamilton contra.®* Three queftions prefent themfelves

May 1803. - for the confideration of the ‘court. 1ft. Whether this court
Henderfon &al. Will enter into any examination of the aéts of the mere minife

W.Bown. terial officers of the general government, adting under theit
revenue laws ? 2d. Whether the judgment of the afleflor is
at all examinable here ? Whether a warrant upon the face
of it regular, is not a complete juftification to the defendant ?
On the firft point he faid he fhould not himfelf much infift,
but as the idea had been entertained by gentlemen of fome
confideration, he thought it his duty not to pafs it over in
filence. On the other points he obferved that policy and
juftice require that mere minifterial officers fhould not be ,
cither compellable, or even permitted to queftion the legality
of the proceedings of thofe under whom they at. With
regard to officers of courts the rule certainly is, that the writ
is a juftification unlefs the want of jurifdition, or a manifeft
abufe of that jurifdiCtion appear upon the face of it. The
inclination qof the courts has been to narrow the liabilities of
all mere executive officers. In cafes like the prefent the
bardfhip and inconvenience of making the officer liable are
great. He muft be fuppofed innocent of any intentional
wrong, and a&ing merely in obedience to fuperior orders,
againft which no onc is bound to indemnify him. There was
nothing in the appearance of the theatre to firike his fenfes
that it could not be ufed as a dwelling-houfe. It was not a
vifible impoffibility in the nature of the building: fome part
might have been occupied by the manager or Mr. Hodgkin-
fon, as whafe refidence it was particularly defcribed. The
defendant did not therefore wilfully, with his eyes open, and
when he was convinced he was doing wrong, commit the trefe
pafs complained of. If the plaintiffs are injured they have
their remedy by appeal to the principal affeflor, who would
certainly afford redrefs. Should it not be obtained, they
may petition Congrefs. The wrong now complainfd of, if
any, is that of the affeflors, and if individuals are to be made
liable, the aition ought to be againft them, not againft the
collector.

® What is here reparted is from a few loafe notes furnifited b!- a gentleman of
the bar, taken without any view to publication, thofe therefore who have heard the
elpquence of Mr. Hamilton will be fenfible how much this attempe falls fhort of
what muft have been fai
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Hopkins in reply. Trefpafs is the proper and only reme- NEW-YORK,

dy for the plaintiffs, nor could it be maintained againft the &‘“3’
afleflors unlefs the colle@or were liable : if fo at all, it muft Hmdﬂ-f;::.l_
be as a trefpafler, and he may therefore be fued feparately. v
If it be meant that cafe thould be brought againft the affef-
fors, that aftion certainly will not lie, unlefs they malicioufly
and corruptly made a wrongful aflfefiment. The rule that a
procefs regular upon the face of it, fhall juftify the officer, is
confined to the officers of courts of record and extends to no
others. The plaintiffs know the defendant, not as a&ting un-
der any authority, but as a mere trefpaffer.  If he avail him-
fdf of any juftification under the law of the United States, he
moft thew himfelf proteCted by it: and if the court cannot
examine that authority they muft rejet the juftification,® and ;o;{oh: ,dx,tﬁ
then the party ftands without defence. Numerous cafes in a pofibility of
the books fhew that the adts of all officers are examinable by m‘;m‘h:;:
alion in a court of record. A very common one is that but beingbound
againft meffengers of commiffioners of bankrupt. So the to cbey-
flate warrant caufes. Trefpafs againft colletors of rates,
fines and taxes is every day’s praftice. Of this the autho-
rities cited are proofs, and the one from H. Black. is nearly
analogous : the appeal to the principal affeflor cannot reach
the grievance complained of. His power is to } re-examine and ¢ Sec. 20.
equalize the valuations. In the preceding fetion it is ex
prefsly provided,  That the queftion to be determined by
“ the principal afleflor on appeal refpe&ting the valuation,
% thall be whether the valuation complained of be, or be not
“in a juft relation or proportion to the other valuations in
% the fame afleffiment diftri¢t.” But the complaint here is
of a different nature. Suppofe the valuation in point of faét,
not too high in relation to other valuations, but much too
low, fill it may be taxed too high, becaufe taxed as a houfe.
How the tax would be affeted by placing the theatre on a
wrang lift could not be known at the determination of the
sppeal ; but even if known, the anfwer to the appeal would
be a conclufive one : for if the property was valued either in

- 8 juft relation” to other property, or lower, the equalization
which the principal affeflor is authorized to make, would
be no remedy for the error here complained of.

Thompfon J. This was an altion of trefpafs for making

difirefs as colleCtor for a tax on the theatre in Ncw-York,

W. Brown.
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impofed under the act of Conggefs. It is admitted on the
part of the plaintiff that the theatre cannot be confidered as

Henderfon&al. 3 dwelling-boufe in the contemplation of the law, and of courfe

v.
‘W. Brown.

4
&

not taxable as fuch. But it is contended that the colletor is
juftified by his warrant notwithftanding this, fo that the plaine
tiff has no remedy againft the officer.

Officers, a&ting under procefs from fuperior authority,
ought in all cafes to be juftified by their procefs, where that
can be done, confiftent with the eftablithed principles of law,
and the rights of parties. That the rule is not univerfal as it
refpe@ts minifterial officers, I think well fettled. The dife
tinCtion that is laid down in reth Coke’s Rep. 76 is, that
where the fubjet matter of the fuit is within the jurifdiCtion
of the court, but the want of jurifdi®ion is as to the perfon or
place, unlefs the want of jurifdiCtion appears on the procefs to
the officer who executes it, he is not a trefpaffer ; but where
the fubje& matter is not within the jurifdi&tion of the court,
there every thing done is abfolutely void, and the officer a

-trefpaffer. If the prefent cafe be tefted by this rule the col-

letor muft be confidered as a wrong doer. The theatre was
not taxable as a dwelling-houfe, all proceedings then to ime
pofe the tax or colleét it muft have been without authority
and wholly void, being a fubjeft not within the jurifdiction of
the affeflors. Unlefs the plaintiff has his remedy againft the
colleétor or the afleflors he is without redrefs in a court of
juftice, and we are driven to fay here is an injury without a
remedy. Admitting the afleffors were liable, ftill this will
not, upon the principles decided in the above cafe, excufe the
colletor ; all are trefpaflfers. The diftinGtion above taken
with refpe&t to minifterial officers juftifying under procefs
appears to me analogous to the prefent cafe, and has been re-
peatedly recognized in the Englith courts, in ations of tref=
pafs againft their commiffioners and colleftors of taxes. In
the cafe from Hen. Black. Rep. pa. 72, the ation was brought

" againft the colleftor and commiffioners jointly ; and in the

two cafes cited from term reports, the altion was againft the
colle&tor only. No queftion was here raifed with refpect to
the officer’s being juftified by his warrant, the folec enquiry
was whether the property for the tax of which diftrefs had -
been made, was taxable ; conceding that unlefs it was, all the
proceedings werc void and the officer a trefpaffer, and not



OF THE STATE OF NEW-YORK. 97

being confidered taxable in the opinion of the court, judg- NEW-vORK,
ment was given againft the colleCtor. So in the prefent cafe, M3y 1203.
the theatre, not being taxable as a dwelling-houfe, the fubjet mmﬁi
matter was not within the authority of the affeflors, and the v.
impofing the tax was illegal and void and could not afford W Bromn.
ground of juftification to the colletor. '

I am therefore of opinion judgment ought to be for the
plaintiff.

Livingfton J. Upon no principle ought the defendant to
be liable. It is made his duty on receipt of the lift, to col-
Ieft the tax, if not paid by a limited time. It was not for a
fobordinate officer who was concluded by the judgment of the
afleflors, to queftion the propriety of a theatre’s being claffed as
a dwelling-houfe. Having acted under a competent author-
ity and paid the money over, why fhould he refund the plain-
tiffe’ lofs out of his own pocket, and be left to the liberality of
government for his indemnity ? If a wrong has been com-
mitted and they are difpofed to correét it and do juftice, it is
as probable they will aét on the petition of the party aggrieved
by the affeflment, as on that of the colletor : while a col-
kftor by being thus expofed might be ruined by a denial to
reimbarfe him, no other individual can be very extenfively
injured by alike refufal. In this cafe the affeffors had jurif~
diftion over the fubject, and their miftake in confidering a
theatre as a dwelling-houfe, muft be regarded as an error in
judgment, for which a colle&tor ought not to be thus haraffed.
They might fuppofe, that as a theatre yielded a confiderable
rent, it was reafonable it fhould be fubjet to as large a tax
a2 dwelling-houfe. In the cafes cited from 1 H. Black. 68
and 8 T. Rep. 468, the proceedings were coram non judice.
The only queftions there related to the exemption of certain
property aftogether by the terms of the feveral aéts of par-
blament. The officer’s liability to rcfund was not made 3
point in the argument, but appears to have been fubmitted
fub filentio ; at any rate thefe are rccent cafes and not obli-
gtory here. It is better therefore to fanétion a rule fug-
gefted by the common fenfe and feelings of men, and which
affords protetion to every minifterial officer acting under per-
fons clothed with proper authority, than to adopt the fubtlety
amd refisement of certain modern decifions, which are calcu-
lted to deter inferior officers from a faithful and prompt dif=

O



of CASES IN THE SUPREME COURT

NEW-YORK, charge of their fundtions, or to expofe them to much ve:
May 1803. . .
o, tion andexpence.
Henderfon &al. It is alfo much in favour of the colletor that the plaint:
W. Brows. Neglected toappeal. This being a remedy provided by 1
——ieee. 3&, they ought not lightly to be permitted to ele&t another.
Radcliff J. This is an aétion of trefpafs for taking a
carrying away the goods of the plaintiffs. The plea is t
general iffue, and by confent the defendant was permitted
give any fpecial matter in evidence.
On the trial it appeared that the plaintiffs were owners
the new theatre in the city of New-York, that the fame +
9th July, t798. affefled and valued as a dwelling-houfe under the a&t of C
grefs to provide for the valuation of lands and dwelling-hou
and the enumeration of flaves within the United States, ¢
was taxed as fuch in purfuance of the at to lay and colleé
14th July,1798. dire€t tax within the United States. The defendant wa
collettor, and for non-payment diftrained, in a regular m
ner, for the tax, and juftifies that he had a right fo to -
As a theatre merely, it was conceded not to be a dwelli
houfe within the intent of thefe a&ts of Congrefs, and it d
not appear that it was ever occupied as fuch. The affefl
therefore had no authority to affefs it as a dwelling-hot
and fubjectit to the tax on houfes of that defcription 5 1
could the collettor derive from their affefiment or from :
warrant which he may have poflefled, an authority to dems
a tax which no one had a right to impofe. The power
the affeflors was fpecial and limited, and ought to have I
firitly purfued within the bounds prefcribed by law, anc
was incumbent on the colletor to fec that he afted wit!
the fcope of their authority and his own, and by exceeding
he became in the eye of the law a trefpafier.
In England the fame rule prevails in regard to their offic
. i.BLes. Of the revenue, and particularly in the analogous cafe of th
4 T.Rep. 2. 4 land tax. The cafes in the Englith books are uniform 3
8 9o 43 decifive on this point and in none of them was there a do
e &M entertained whether the officer colleéting the tax was liat
ch. ,,‘,,,d'd,c Their, aéts on the fubje® of the land tax are numerous, :
:‘&: ‘if{“—gf‘z? beftow on commiffioners, affeffors and colle®tors pow
" equally extenfive with thofe conferred on the officers :
pointed under the a&t of Congrefs. They have alfo an:

peal from the affeflors to the commiffioners, fimilar to thatfr
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owr affeflors to the principal affeflor; and in the cafe of NEW.YORK
Harrifon v. Bullock and others, reported in H. Blackftone, that May 1803.
appeal was made and difmifled, and the colleftor was ftill }hm
held equally liable. Indeed I know of no cafes more parallcl v
in their circumftances and more intimately conneted in prin- W Brown.
ciple. Cited as befon
The decifions on this fubjeét are founded on the general .
rule of the common law, that fpecial powers are to be ftriétly
obferved, and that all minifterial officers concerned in the exe-
cution of them are bound to fee that they are clothed with
proper authority. If there be any hardfhip in the cafe it has
been experienced for ages in England, and it belongs to gov-
cument to indemnify its officers when afting with good faith.
Individuals ought not to fuffer, and they can have no other
jedicial remedy than the one now fought. I think it no an-
fwer to this reafoning to fay that the affeflors had power to
aflc(s this theatre as /and, (which would fubje& it to a differ-
ent tax) and that therefore they had authority over the fub-
jeét matter. Inferior officers are liable for an exceffve exer-
cife of power as well as a total want of it. If they ftep out of
the limits affigned to them they are equally trefpaffers. This
is fatled even in the cafe of magiftrates’ executing a judicial
truft : although they have jurifdition over the procefs as well
as the per/on and caufe, they are liable if they exceed their au-
thority. The extent of this do&rine is not only fupported
by the principles of the common law, and a current of Englith |, . =~
decifions, but was adopted by this court in the cafe of Perci- 1800
val againft Jones, in which we gave judgment againft 2 magif-
trate for exceeding his powers.
‘Whether by the juft conftruction of the a& of Congrefs it
admitted of an appeal on the point in queftion to the principal
afieflor, 1 think immaterial. The omiffion to make that ap-
peal, or if made the decifion of the principal aficflor again(t
#t, would not alter the cafe or conclude the appellant. Such
decifions would ftill depend on the difcretion of a minifterial
officer only, and unlefs fuch difcretion is declared to be defini-
tive, or the nature of the fubje& requires it to be fo confider-
od, I deem it a maxim from which we ought not to depart,
that no onc fhall be finally concluded in his rights, with-
eutan opportunity to be heard in a court of juftice and the
-egular decifion of a competent tribunal.
As to the queftion which concerns the jurifdiction of this
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NEW.YORK, court in civil cafes, where the validity of an authority exer-

May 1803.

cifed under an a& of the U. States is drawn in controverfy,

Henderfon &al. I think it cannot originally be doubted. This is fimply an

v.
W. Brown.

Laws of U. S.
vol. 4. 168.

Pa. 176.

Pa. 178,

Pa. 179.

altion of trefpafs and the pleadings are in the ufual form.
The queftion under the a& of Congrefs arifes incidentally up-
on the evidence on the part of the defendant, and Congrefs,
by their a& eftablifhing the judicial courts of the U. States,
have exprefsly recognized the jurifdiction of the ftate courts,
and provided a remedy by writ of error returnable in the Su-
preme Court of the U. States, in cafe the decifions of the
ftate courts fthould contravene their laws.

I am therefore of opinion that we poflefs jurifdiction, that
there was no authority under the at of Congrefs to impofe
or colleét this tax, and that this ation is maintainable againft
any officer who enforced it.

Kent J. This+was an a&tion of trefpafs quare claufum for
entering the new theatre at N. York and taking away 32¢
dollars. The faéls are, that the defendant was colleftor of
the dire€t continental tax, and the theatre was taxed as the
dwelling-houfe of John Hodgkinfon, for the above fum, and
the dcfendant entered and diftrained for that fum, by virtue
of a warrant in which the locus in quo was defignated as the
dwelling-houfe of J. H. aforefaid, although it is admitted that
it was not in fact his dwelling-houfe.

The queftion fubmitted is, whether the plaintiffs are enti-
tled to recover upon thefe faéts.

The act of Congrefs of gth of July 1798 provided for the
valuation of lands, dwelling-houfes, and flaves, by affeflors, to _
be appointed by commiffioners. ¢ Every dwelling-houfe
above the value of one hundred dollars, and the lot on which
it was eredted, not excecding two acres, was to be valued at
the rate fuch dwelling-houfe was worth in money, with a due
regard to fituation.  All lands and town lots, except lots on
which dwelling-houfes were ereted as aforefaid, were to be
valued by the quantity at thc average rate which each lot was
worth in money, in a due rclation to other lands and lots, and
with reference to all advantages of foil and fituation and to
all buildings and other improvements of whatever kind, except
dwelling-houfes aforefaid.” In making the affeffiments the
affeflors were to require .from the owners or poffeflors of
dwelling-houfes, lands, or flaves, feparate lifts of each, and
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the lifts of dwelling-houfes were to fpecify their fituation, di- NEW-YORK,

menfions, ftories, windows, materials, &c. The lifts of lands
ad lots were to fpecify the quantity of each tra& or lot, the
mmber, defcription and dimenfions of all buildings thereon,
except dwelling-houfes aforefaid. And the affeflors were
themfelves to make the lifts for perfons not prepared to ex-
hibit the fame, and where perfons on being required or noti-
fied, refufed or negleted to furnifh the lifks, the afleflors
were to enter on the lands, &c. and to make the lifts from the
beft information they could obtain.  After the lifts were thus
colledled, the affeffors were to value the fame in a juft pro-
pertion aforefaid, and to arrange the lands, dwelling-houfes
and flaves into three alphabetical lifts. The principal affeffor
ws then to give public notice in each aflefimentdiftri&t, of
the place where the lifts and valuations were to be feen, and
that appeals were to be received by him relative to erroneous
or exceffive valuations. Thefe principal affeflors were author-
ized to receive, hear and determine in 2 fummary way, ac-
cording to law and right, all appeals againft the proceedings
of the affeflors : provided that the queftion to be determined
on an appeal refpedting the valuation of any lands or dwelling-
houfes fhould be whether the valuation complained of was in
a juft relation or proportion to other valuations in the fame
aflefiment diftri@.  'The appeals were to be in writing, and
were to fpecify the particular caufe, matter or thing refpefting
which a decifion was requefted; and to ftate the ground of
mequality or error complained of, by reference to fome other
valuations in the fame diftri&t: and in all cafes to which re-
ference was to be made in any appeal, the principal affeffor was
authorized to re-examine and equalize the valuations as fhould
appear juft and reafonable.  After the expiration of the time
for appeals, the principal and other affeflors were to tranfmit
to the commiffioners of the diftrict, copies of their lifts and
abfiralls of their proceedings, and the commiffioners were
swthorized if manifeft error or imperfe&ion appeared in any
of the abftradls, to require the affeffors that the fame be ex-
-plained and correted.
Thefe are all the parts of the law that have relation to the
sffefiment complained of.
By another a& of Congrefs of the r4th July 17908, a tax
wn laid and aflefled upon houfts, lands and flaves according

May 1803.
A\’ %
Henderfon &al

V.
W. Brown.
Pa. 180.

Pa. 181.

Pa. 182.

Pa. 183.

Pa. 184.

Pa. 185.

Pa. 205. 208.
209.
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NEW-YORK, to the above valuation, and the furveyor of the revenue was

May 1803.
\> o’ 4
Henderfon &al.
V.

W. Brown.

Cowp. 524.
1 Burr. 544.

1 H. Black. 68.

to make out lifts of the fums payable for every dwelling-houfe
and tra& or lot of land, diftinguithing what was payable for
dwelling houfes and what for lands, and the collectors were
to be furnithed with thefe lifts, and were bound to collett the
fums accordingly. In purfuance of this laft a&k the defend~
ant entered and colle&ted the fum as ftated in the cafe.

1. Upon this cafe I am of opinion that the plaintiffs had a
remedy provided by the a&t for the error alleged, and that the
principal affeflor upon appeal was competent to redrefs the
grievance. The authority was in general terms to receive,
hear, and determine according to law and right, all appeals
againft the proceedings of the affeflor. The limitation of the
affeflor’s power upon appeal refpefting the valuation of lands,
&c. did not apply to this cafe, for here the appeal would not
have been refpecting the valuation, but refpefting the errar ist
placing the theatre, which was not a dwelling-houfe, on the
lift appropriated to dwelling-houfes. And as the plaintiffs
did not avail themfelves of the remedy by appeal, they may
be confidered as having acquicfced in the proceeding of the
affeflors. Here is a fpecial truft created by ftatute, and a
fpecial remedy provided for the corretion of miftakes in the
execution of it ; and I incline to the opinion, that the de-
termination of the principal affeflor upon appeal was intended
by the aét to be of plenary difcretion and final authority.
The multifarious and minute detail of the proceedings of the
affeffors feems to render fuch a difcretion abfolutely neceffary
to the due exccution of the lawj for I diftinguith this from
thofe cafes in the Englith books where the affeflfors and col-
leftors of their land tax have been held trefpaflfers. There
the commiffioners had no authority at all over the fubjedt
matter which they included in the tax. Here the theatre
was required to be affefled by the afleflors—if a dwelling-houfe
then as fuch, if not a dwelling-houfe then as a lot of ground
with due regard to the improvements thereon; and probably
the valuation would have been juft the fame, whether it had
been placed on the one lift or the other. The affeflors had
jurifdiction of the fubjet matter : they were bound to affefs
that building in the one view or the other, and in the exer-
cife of that duty, it is alleged and admitted that they did not
exercife their judgment duly. But this is very different from



OF THE STATE OF NEW-YORK.

the cafe in which they were not to exercife any judgment at
all over the fubjeft : in which they had ftepped out of their
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puth and taken cognizance of a fubjet not at all delegated to Henderfon &al.

tem. In fuch an inftance their proceedings would have
been truly coram mon judice, and they trefpaffers. Here the
fobje& was by law /fud judice and the grievance is a mere
error, or miftske by them while in the exercife of a lawful
yarifdiftion.

2d. Another ground that may be taken upon this cafe is,
that the grievance did not arife under the a&t of the 14th
Joly, by virtue of which the defendant entered. That a&t
ordered a tax (of which the fum collefted by the defendant
was a part) to be aflefled upon dwelling-houfes, lands and
faves, according to the valuations and enumerations to be
made purfuant to the a& of the gth of July. Congrefs by
this law referred to, and adopted the valuations that fhould
be in fact made under the former law, without intending to
difcriminate between thofe valuations that fhould be accu-
ntely and truly in all refpeéts made, from thofe which fhould
be in faét made and returned in purfuance of- the firft law.
The afk of the 14th of July having adopted the valuations
under the law of the gth of July, and ordered a tax to be
kid and colle®ed accordingly, it was a complete authority
to the defendant to enter as ftated in the cafe. It would be
a do@trine I apprehend of moft manifeft inconvenience (if it
could be maintained) that if a tax be ordered by the Legifla-
ture and to be aflefled and colletted according to fome ante-
cedent valuation, that the collectors of fuch tax become trefpafl-
ers, if peradventure there thould be an error in the affcfiment
¢r in the arrangement of the prior valuations.

In England the annual land tax is to this day apportioned
wd affefled according to an antecedent valuation made as early
sthe year 1692, and this pradlice generally and neceflarily
prevails, in order te avoid the immenfe difficulty and labour of
frequent valuations. The continental affeffiments were alfo
sdopted by the Legiflature of this ftate in the affefiment and
colleffon of a ftate land tax ; and in all thefe cafes of refet-
eaee to a valuation made or to be made by a former law, the
true conftruftion is that the document referred to is not to
be sffumed as accurate, at the peril of the minifterial officer.
The ak adopting it neceflarily ratifies it as found, for the

v.
W. Brown.

1 Black. Comn.
326,
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fpecific purpofe for which it is to be reforted to. And whe-
ther this reference be to a valuation under a law of five days,

Hﬂi“"‘""’“"- or five years antecedent to the time of making the reference

Ww. Brown.

A contra@ with
a Branch Pilot
of New-York
to aflitt a veflel
in diftrefs for a
certain fum to
be paid, is abfc-
Jutely void.
Query. If good

any where.

# Barnard v.

Bnd rman,
juhnfon v.

Shippen.

does not appear to me to make any difference in the principle.
The gravamen now complained of by the plaintiffs did not
arife under the a&t by virtue of which the tax was laid and
the defendant entered, but under a prior law direfting the
valuation, and my opinion is that the laft a&t was a juftifica-
tion to the defendant, and for thefe reafons the plaintiffs are
not entitled to recover.

Lewis C. J. concurring in favour of the defendant, Judg
ment was ordered to be entered accordingly.

Callagan and others againft Hallett & Bowne.

THE plaintiffs were pilots of the port of New-York. The
defendants owners of a brig called the Neptune. The veffol
had been driven on thore at Barnegat, to bring her from
whence fafe into New-York, the defendants had agreed to
give the plaintiffs five hundred dollars, and the dervice having
been performed, the prefent altion was inftituted to recover
the money.

The declaration confifted of four counts : thc firft, an agree-
ment with the captain on behalf of his owners; the fecond,
on one with the owners themfelves ; the third, work and la-
bour at the requeft of the defendants ; the fourth, a quantcm
meruerunt. To this the defendants pleaded the general iffue.
A cafe was referved for the opinion of the court whether the
action was maintainable or not.

" Pendleton for the plaintiffs. It has long been fettled that
the mafter may, when in diftrefs, hypothecate either vefiel or
cargo for neceffaries to profecute his voyage. Moor 918.% 2
Ld. Ray.984.+ Noy 95. A fortiori he may bind to his en-
gagements, when the veflel muit otherwife be loft. If then
the altion be maintainable, this can be the only tribunal; it
cannot be in the admiralty, and the reafon is that court has
jurifdi€tion in cafes of hypothecation on account of the ex-
traordinary intereft and becaufe the contratt is on the credit
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of the fhip or goods and their fafe arrival* Owners are not NEW-YORK
ladle in the Court of Admiralty. 6 Mod. 2. They muft May %o,
then be anfwerable here. Whether the contraét was with Callagan & a
the owners or the mafter is immaterial ; for the contra& of H ol &
the mafter is obligatory on the owner. 1 Moll. 331. fec. 14.  Bowne.
15. 1f the mafier ranfoms, the remedy is againft the owner. ——————
Cornu v. Blackburn, Doug. 619. and in Yates v. Hall the
plaintiff recovered on the engagement of the mafter againft
the owners, though the veflel, for payment of the ranfom of
which he remained as a hoftage, was given up in fatisfaltion
of the ranfom bill. In addition to thefe authorities, the laws
of the ftate render the contraét valid.
Boyd contra. Principles of general policy and the inva-
rable leaning of the court are againft this altion ; the
words of our law are conclufive. The fpecies of contra in
which the mafter can bind his owners, and the diftin&tions
from this cafe will appear to the court in 1 Salk. 35. 2 Dall.
194. 1 Bro. Pa. Ca. 284. and Abbot on thipping.
Per curiam. The defendant moves in arreft of judgment.
The declaration ftates,
1. That the defendants were owners of the brig Nep-
tune 3 that the brig, when at fea and bound for New-York,
was in diftrefs ; that the plaintiffs contrafted with the mafter
to bring her fafe into port for 500 dollars; that they brought
ber in accordingly.
2d. The like againft owners.
3d. The ufual counts on a quantum meruit.
Three queftions are raifed,
1. Whether the ation is maintainable on the firft count,
which involves two queftions.
1. Could the mafter by fuch contra bind the owners ?
2. Was the contrat lawful, the plaintiffs being branch
pilots belonging to the port of New-York ?
2d. Can the defendant move in arreft of judgment after
attending the exccution of the writ of enquiry, and examin-
ing witneffes ?
® I ja, with deference to the learned counfel, conceived that the reafon why the
irky cannot entertain a fuit againft owners is becavfe the proceedings are in
s, md pot in pevfirem. This reltrition may perhaps be accounted for from the

of the common law which would not permit a court aéting on the prin-
ciples of another code, to proceed againt the perfon of the fubject.
P
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NEW-YORK,  3d. May not the court order anenquiry de novo on the l'hnd
&{.% count in the event of the firft and fecond being held bad ?-.

‘Calagan & al.  The queftion of the right of the mafter to bind owners, it
Hallw & 18 Dot neceffary to decide. -

Bowne. The legality of the contraét is moft material.

The at for the regulation of pilots and pilotage for the
port of New-York ( 7 fefl. ch. 31. f. 2 & 3.) makes it the duty
of pilots to give all the aid and affiftance in their power to
any veflel appearing in diftrefs on the coaft, and for neglet or
refufal fubjeéts them to a fine or forfeiture of their places
but for the encouragement of fuch pilots who fhall ditinguifh
themfelves by their activity and readinefs to aid veflels in dif= *
‘trefs, it enadls, that the mafter or owner of fuch veffel thalf -
pay to fuch pilot, who fball have exerted bimfelf for the pre-
Servation of fuch veffel, fuch fum for extra fervices as the
mafter or owner and fuch pilot can agree upon; and in cafe
‘no fuch agreement can be made, the mafter and wardens of
the port are empowered to afcertain the reafonable reward.

It being made b duty of the pilots te affift the defendants’
veflel, it was oppreflion in them to exa& the ftipulation in
queftion. - It would lead tosabufes of the moft ferious nature
if fuch contrats founded on fuch confiderations were held to
be legal. There are feveral cafes in the books tending to

. fhew the leaning of courts of juftice again{t the oppreflions
g::f"flg;.&‘ of perfons in public truft, and the illegality of exalting previ-
Stolefbury v. ous reward for doing their duty. The law allows them fuf-
;:':h' 3 Bum g ient compenfation for extraordinary exertion after the fer-

vice performed ; which fhews it was an obje@ with the Le-
giflature to prevent undue advantages being taken. We are '
therefore of opinion the firft and fecond counts are bad, as
contrary to public policy and the fpirit of the a&t. As to
the fecond queftion, whether it be too late to move in arreft
of judgment after attending the execution of the writ of en-
quiry, we are of opinion the authorities adduced do not apply
;s{;’i‘f‘f;:é‘ “to queftions on the merits, but only to formal defets in the
pleadings.
On the third point we are of opinion, on the authority of
Eddowes v. Hopkins in Douglas, that the plaintiff may, on
payment of cofts, have (if he folicits it) an enquiry de novo
on the quan. meruit, rcferving the queftion however, whether
on fuch inqueft he (hall be entitled to more than his legat
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RULES.

The following RULES or COURT having been
made since the Publication of those in Mr. CoLE-
uAN’s Cases oF PrAcTICE, the Reporter thought
they might be acceptable to the Profession.

SUPREME COURT,
April Term, 18c0.

HE court said to thé clerk, that when the fee-
bill says that in certain cases there shall be but
ometazalion of costs, it means that inthe case where
plaintiff might consolidate, and yet proceeds sepa-
rately, he shall have costs taxed but in one suit, and
may clect the suit. Also decided, That the plaintiff
is not entitled to charge entries.on roll until the cause
kas progressed to an issue or judgment.

- SUPREME COURT,
O&ober Term, 1801.

Ordered, T%at henceforth non-enumerated motions
shall be entitled to preference only on the first, second,
third, and two last days of each term, and that on
elother days, enumerated motions shall have the
Preference.

SUPREME COURT,
O&ober Term, 1802.

Ordered, That when a plaintiff stipulates to bring
ks cause to trial on payment of costs, he shall have
twenty days, after a demand made by the defendant,
& enyone on his behalf, accompanied with service of

© acerlified copy of the rule to pay the costs, and of
~ Ue taxed bill, to pay the same ; and the defendant,
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on filing an affidavit of such demand and non-payment,
may, at the expiration of the said twenty days, en-
ter judgment, as in case of a nonsuit, as of the pre-
ceding term.

SUPREME COURT, Saturday.}
January 29, 1803.

Ordered, That every attorney, when he gives no-
tice of the argument of any enumerated motion, shal)
Surnish the clerk residing in the city where the court
shall next be held, with the date thereof ; who shally
by the first day of the term, make a calendar of all
causes which may be noticed, according to such dates,
Causes of the same date, shall be placed on the ca-
lendar in the order in whick they are received by the
clerk, Each cause shall be argued according to its
standing on the calendar, if the party entitled tg
bring it on be ready; otherwise it shall lose its pre-
Jerence, and not be called again until all the others
are disposed of. The attorney of either party miy
give natice of the argument. If any cause be i
seried on the calendar during the term, it shall nol
take place, whatever be its date, of any that are on
it at the opening of the court. A

Ordered further, That to every case there shall &
added a note of the questions to be made, and to theh
the argument shajl be confined. If, however, any
Jacls in the case give rise (o other questions, these
also may be argued, unless the adverse party.objeed
that they-are facts not appearing material to a dist
cussion of such new questions, in which case they
shall be abandoned, or the case referred for amend:
ment, i the court shall think it necessary. '

S



¥
|

CASES

ARGUED AND DETERMINED

IN THE
mmwé COURT OF JUDICATURE
OF THE
STATE OF NEW-YORK,

b Avcust TERM, in the TWENTY-SEVENTH YEAR of
our INDEPENDENCE.

Jotham Post against William Wright and Robert
Buchan.

N inquest had been taken in this cause, at the last
sitttings, in June, at New-York,

HOFFMAN moved to set it aside, on two affidavits; one
made by the plaintiff, which stated, that he verily believed
be bad 2 good, substantial, and legal defence; the other by
the counsel in the cause. This last set forth, that he was
tougel for the Humane Society of New-York, and, in that
Capacity, obliged to visit the gaol on Monday in every week;
that this cause being noticed for trial on 2 Monday, he came
im0 court instantly after discharging his duty to the Society,
wheti he found an inquest had been taken in the suit; that he,
ke same day, wrote to the attorney of the plaintiff, of-
fxing 10 pay all the costs of the inquest, and to engage to try
Wamse in the then sittings, if the plaintiff would abandon

Aiguest, which he refused to do.
nan also observed, the calendarhad been gone through
mare than once, and that the plaintiff needed not to have lost
s sittings but for his own obstinacy.

ALBANY,
Auguft 1803.
.~/

Poft

v
Wright & Bu-
chan.

If a caufc has
been duly fet
down upon the
day-calendar,
and on being
called, the de-
fendant does
not appear nor
hiscounfclwho
is theninceourt,
the plaintiff
may take an in-

usit, which
the court will
not fet afide
though merits
be fworn to, if
the abfence of
the defendant
be not accounts
ed far.
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Poft
v.
Wright & Bu-
chan.

Jf a notice of
motion for
#onfuit be ti-
tled verfus in-
ftead of ad fec-
tam, and the
effidavitannex-
«d rightly ti-
tled, the netice
will be good.

CASES IN THE SUPREME COURT

‘Woods relied on the countér affidavit of the plaintif’s
torney, which stated, that the cause was duly set down ir
order, on the day—docket, that 1t was regularly ca
and tried; that whei calted oy —— i, esqu
was in court, and in the hearing of the deponent, gaid he v
of counsel for the defendarits, but as he did not see his clies
nor any of their witnesses, he would not appear; thatont
the defendants were called, and an mquest takem, . -

Woods remarked, that, if after these fafts the inqt
should be set aside, there would be ng end to these appli
tions. A defendant had only fo keep himself and his v
nesses, or even his counsel out of the way, and be sure
gain a term whenever lie pleased.

Per curiam. All reasonable notice to attend and defi
the suit, was given. The chuse was on the ddy-docket; 1
there is no kind of excuse why the defendant was absent. .
had a counsel in court, and might have been thcre hims
with his witnesses. The defendant therefore ¢an take nothi
by his motion.

N. B. Hoffman urged strongly the rigour of the pe
tice, that it would operate only against the attorney of (
plaintiff, that this was the first instance of such. striCpe
The court answered, there must be a first time in all proeé
ings, that they found it necessary to enforce thieif nl.la,‘:
had made a determination so to do, as the only modé of
ing them obeyed.

Radcliff and Livingstor, Justice, b

Jokn P. Ryers against Williar Hlllyei'

SPENCER moved, on the common affidaiit, for judgiid
as’in case of nonsuit for not proceeding to trial.

Hoffman resisted the application, bgcause thie riotice
titled William Hillyer against John P. Ry ers, instead df
liam Hillyer, ad. sctm. John P. Ryers: thid e said wis
there being no such suit in existence as the ne it wlﬁc& l
notice was given, but he added, he would not have uigq
except from its being one of Mr. Colden’s causes, whoéé &

_of health the whole court knew.

Spencer, contra, observed, that there could be no force
the objection, unless ‘it appeared that the party Bad B
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* 'nne,fqgcemfor judgment as in case of nonguit ALBANY,
ztpmceedmg to trial, thirefore it must have come from \Ain:-l:s)
adefendant. In the next place, it was qnan affidavit, a copy ~ ~Ryems
whereof was gnnexed, and that affidayit was rightly entituled. Hﬂlm
kisamere questign of who shall pay costs. There has been . On the fame
1 comntgrmand, and the defendantkegt all the circuit with principle

where a notice

his witnesses. of executing a
Kaffmap. As thisis the first default, will the court oblige Ton-prcniuir?

us to stipulate? the 14th, of
Jan. inft."was

Per curk Stipulate to t t circuit given thecourt,
curiam. p try at the next circuit for the given the court,

city and county of New-York, and pay the costs of the pre- to fet afide the

execution of

e3¢ application. the writ be-

Radcliff and Livingston, justices, absent. Sufe the ek, -
.. day, fa]ylnga!te
danss Brandt, on the demise of William Rickets defendune
[ . ot have

‘Van Cawrtlandt, and Rhilip Van Courtlandt,  been mifled. -

. Batten & Har-
agawnst . gfon 3, Bos. &

Matthias Buckhout and Abraham Buckhout. ™

‘THE issue in this cause had been joined in January 1801, It there be »
! aod notice of trial given in the June following: it however procecding to

! & not come on,in consequence of the defendants’ applying hah defends

" hamnnmn to obtain testimony from Virginia. Onthe Bimfclfofit
o C o . ¢ Brlt oppor
amival of the commission in that state, it was found the :lt;n;g';li De
witnesshad removed into Kentucky,whither he was followed, bea waiverand

and his evidence to the interrogatories taken on a depositiori, gots if st
made before two justices of the peace. A copy of this, ac- }g:"j’:;::n:‘:'"
capanied with an affidavit of -the falls, was served on the ain ‘E:fc o
phmuﬂ's’ attorney in August 1802, and communication at the

‘ame mne made, -that a regular commission would be sued

outand sent inta Kentucky. On this the plaintiff did not no-

tice for trial; however-for not proceeding to which,

Woods now moved for judgment as in case of nonsuit.

‘Hipepcer opposed . the application, asbeing too late, insist-
e pught to have been made.the very first term 3fter.the

Per curiam.  The defendant has not accqunted for his de-

Jopy. ¥ .t be, not done, and the application be not immedi-

g, affer the laches, the default is ‘waived, and cannot now
the of
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Brandt
v.
Buckhouts.

“The rule for
consolidating
applies only to
feveral Pﬁ ons
on one poticy,
and does not,
extend to feve-
wveral policies
on enerifk tho’
the queftion be
the
becaufe the
contraéts are
Teveral

c onall,

CASES IN THE SUPREME COURT

Woods hoped the court would order the plaintiff to
pulate.

Per curiam. He is not bound to stipulate.

Spencer prayed costs for resisting the application.

Per curiam. Let the Plaintiff take them.

Ordered, That the defendant take nothing by his moti
and pay the plaintiff his costs of opposing.

Radcliff and Livingston, justices, ahs«

Peter A. Camman against the New-York Insurai
: Company

THE plamtlff had, for himself and several other pert
with whom he was variously interested, effeCted eleven §
cies on distin parts of the cargo of the same vessel.
name of the plaintiff wasin each insurance, but associ
with different parties, accordmg as he was conneted. '
point in dispute was the same in all.

Hoffman moved to consolidate the aétions, or to stay |
ceedings in ten of the suits till the eleventh was determir
the defendants being willing to pay on the residue, if |
should be determined against them. The object of his
deavor was, as he said, to save the enormous costs wi

- would otherwise accrue.

L. Ogden. The contrals are several; and thougham
ber of actions on one policy will be consolidated, that is
cause the contrat is one,.and therefore the very reason of
pradtice in such a case, is sufficient to overrule the pre:
application.

An apphcat:on was made by myself to this court, forl
to consolidate five a&tions on five promissorynotes to the s
plaintiff, and refused, because of the diversity of the ¢

maQs.*

Per curiam. The contracts being separate and indepem
it is not a case for consolidation, and not to be dxstmg\_ul
from that of thenotes. There never was an instance of\

" solidating different policies.

Radcliff and Livingston, justices, abs

® By the pradtice of the Englith courts, if the defendant be' hel
bail in two acions which might be joincd the plaintiff witl be
gnlﬁl%zt‘e and have to pay the cofts of the spplication. Cecll v,

. 39
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! James Shuter against Richard S. Hallett.’

D. L. OGDEN moved for a rule to vacate the rule for a
commission which had issued in this cause in the spring of
1802. The falls, as appeared by affidavit, were these:

A commission had issued at that time, in which the de-
fendant had joined, but not being returned, another was sued
out in November last, and as there were no hopes of the first
being returmed, the parties agreed that the testimony taken
on the second, which was on the same interrogatories, should
be read in evidence on the trial. After this the cause was duly
noticed, but the judge refused to let it come on, as the coun-
#el for the defendant had joined in the commission.
Per curam. 'The commission is as much the defendant’s
‘s the phintiff®s, and he may take the benefit of it on trial.
We cannot therefore vacate the rule, but the plaintiff may
“Yave one to proceed to trial notwithstanding the commis-
sen.t
¢+ Radcliff and Livingston, justices, absent.

Bethuel Way and Hannah his wife,
against
Nicholas Bradt.

IT was said by the court, in this suit, that when a Judge
on a circuit has not time to try a cause, the costs must abide
theevent of the suit.

Radcliff and Livingston, justices, absent;

Ebenezer Weed, by Noah Weed, his guardian,
against
Caleb Ellis.
Per curiam. A younger issue being tried, is not always
.- conclusive that a cause might have been brought on. The
. #ourt will sometimes take up a cause they may think short,
... Mben they will not enter into a long one.

Radcliff and Livingston, justices, abeent.

""" Joseph Grover against Benjamin Green.
S ¥'THE defendant was attending a reference, under a rule
*:55f the eurt of common pleas for Cayuga, in a suit wherein
4 See Brain va.Rodclicks and Shivers, ante 73
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‘Sbuter .
V.
R. 8. Hallett.

If the defend-
ant has joined
in a commiffi-
on, the court
will not on the
plaintiff’s ap=
plication va-
cate the ruleby
which it was
granted, but
will grant one
to proceed to
trial notwith-

conmifion

Cofts.

A younger if-
fae tricd, no
preof thataa
older might
have becn
heard.

Court will not
difcharge on
motion, a per-
fon arrefted
while attend-
ing a reference
under an order
of the common
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When ade-
fendant come
mits a crime
for which he is
fentenced to
thic ftare pri-
fon, the plain-
tiff may difcon-
sinue without
payment of
cofts.
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he was plaintiff, and the present plaintiff defendant, whes
he (Green) was arrested by Grover, on 3 writ qut of ghis
court.

Emmatt moved for a rule that the defendant be di
ed out of custody on camman bail, the P,lamuﬂ" haw
abused the process of the caurt, but o notice had heeg
given of the motion.
Per curiam. By this means any body may get himself
discharged.

Emmott. If the affidavit be false, the party may be in-
diced for perjury. '

Per cunam. But the plaintiff may lose his debt. Takg
a rule to ghew cause the first day of next term why b
shoyld not be discharged, apd in the mean’ time let proy
ceedings be staid. o

Radcliff and Livingston, justices, absenly

Hugh Lackey and Joshua Briggs against DamJ
M<Donald.

THE plaintiffs, in July 1802, had stipulated to try ﬂm,
cause at the next circuit court, and .did not do so.

M. B. Hildreth, on this ground, now moved for Judg-
ment as in case of nonsuit.

‘Schoenhoven read an affidavit, which was not denied, .gtat-
ing that the defendant, after the commencement of the suity,
and before a trial could be had, was sentenced to the statp
prison, where be still remained, and prayed to dxsconhnue'
without payment of costs.

Van Ness, amicus curie, mentioned, that when the de-
fendant rendered proceedings useless, the court was always.
disposed to permit a plaintiff to discontinue without costs.
In Jackson on the demise of Ludlow v. Webb, after igue
joined the.defendant abandoned the possession, and.the, leg~
«sor of the plaintiff having entered, did not notice the.cange
for trial. The defendant then moved for judgment gs jp
<case .of nonsuit, but the, court depied his motion, and gave’
leave to discontinue without payment of costs. '

Per curiam. The opinion of the court is, that sufficient
has been shewn to prevent the judgment of ponguit. The
defendant bas by his.opn a& deprived the. plaintiffs of thyt
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fitiedy which they might have had agzinst His petéon; his
B3 &5 ont of théir reach, and that by hids own adt. It is
ot therefore rmecessary that they should proceed atid incur
8perices for nothing, as thete i3 not ary propefty frot
¥ence they ¢an be refmbursed. The plaintiffs thetefore
# énitled to discontimte; and without costs.

Radcliff ahd Livingston; justices; absent.

Rachel Malin against Ephraim Kinncy.
The satmie dgaiist Nathan Late.

THESE causes were noticed for trial at the circuit held
for Ontario in June 1802. 'The defendants attended with
Berr witnesses, but the pléintiff riot bringing on the cau-
&, the defendants agreed to waive taking advantage of it,
frovided the plaintiff would consent that the two above suits
thould dvide the decision of 4 case miade in orte by the sartie
fhimiff against George Brown, which tuined on the sarfte
point, and had; togethier with another of the samhe sort, been
tied. The plaintiff acceded to the proposition, but at the
bst term applied to the court to be released from his en~
ggement. This the court was pleased to order.

Emmott now moved for judgment of nonsuit, and that the
phintiff pay the costs not only of not proceeding to trial in
1802, but those also for not trying at the last circuit. He
tonteided thdt 48 the agteertent was dorle away on the ap-
jlcition of the plalntiff, the defendant had a tight to those
toltt which hé wiived only in consequence of that agree-
Mént: Thé agreéitient was the consideratioh of the waiver,
hhh considerdtion being taken away, he had 4 right to
B€# b riot waiving. Then 48 to the costs of the last cif-
kb, #t was clear Yie was eiititled; because, as the plaintiff
bad Best feleaséd arid had not tried, it was manifest he
Wi in defaitt and costs due.

&uﬂc’ontri, shotved on affidavit, that the rule to dis-
&akge the agiecnient was made at the latter part of the
Tat Yé¥m, and that flom the late information he received of
#, be could not avail himself, at the last circuit; of the ad-
Vakige it afforded.

Percariam. The application is for judgiment as in cate
of nopsuit, and to [ay two scts of costs; those of Jupe

f11
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1802, and those of the last circuit. Four causes wered
pending: Two were tried, and, after the court rose, the
was a stipulation that the two causes not tried, should ahjy
the same event as those which had been tried. An
plication was made in May last to be relieved; that the N
causes not tried might be restored, and the plaintiff gy
bound by his stipulation: This was ordered, and the cang
restored as in June 1802. If the plaintiff was relieved, th
defendant was also; and then the stipulation bemg vacatey
the causes must stand in the same sttuation as in June lsqu
If the defendant had then applied, nothing appears why t!
rule should not then have been granted, at least a ruled
stipulate and pay costs. The only reason to excuse
offered is, that the plaintiff did not receive notice of;
own rule. Both circuits mentioned have passed with
trial; therefore the defendant must have the effet of,
motion, unless the plaintiff stipulate to try the cause at

next circuit, and pay the costs of that in Junelast.
Radcliff and Livingston, justices, abq
Ambrose Spencer against Samuel B \Vcbb;'f

on Scire Facias.

THE fats, as they appeared by affidavit, were as ﬂ
lows: -
The defendant was served with -a scire facias on T
day the 8d of May last, which was returned scire fedi J
the 10th. On the same day the plaintiff entered a mlefg
the defendant to appear in four days and plead in twent
after notice, or that his default be entered: Notice of Ii

rule was not given, nor was it put up in any co:

part of the clerk’s office, nor was any affidavit of notlce
file. Default was entered, without any such aflidavn,q
the 14th of May, on which day the plaintiff entered
judgment also. The plintiff swore to a Just and matuq
defence, and that he had paid the plaintiff six hyndred d
lars which had not been allowed him, and offered‘to let

re- judgment stand as a security.

On these grounds Van Velten moved to set aside f
default and judgment thereon, and that the defendm
let in to plead.

Spencer. There are several grounds of ob]e&wnhh
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mocéedings. One s, that notice ought to have been
f the return of the sci. fa. and of the rule entered.
he fourth rule of this court, miale in April term
it appears, that rules to appear on sci. fa. and in
nt, are placed on the same footing. It is not ne-
; om entering the rule, to givé notice that the rule Has
stered. The rotices by the sci. fa. aiid in ejeétment,
declaration” are taritamount. When the attorney ap-
thed notice is required: But a sci. fa. is notice in
The default therefore, being regularly entered,
eand. The next question then is whether, if the
dings are corret in entering the default in four
fie court will let the defendant in, on the metits?
id v. Stoughton,} decided the last term, igin point,
there & no- account given for not appeating, the de-
s cofrvedX, and will not be set aside. There is no ex-~
for not entering an appearance, and for four days the
bt certainly slept.  In Edwards ad s¢tm. M<Kinstry,
nn’s Cases of Praltice 124, the court said that a de-
must always be accounted for.
#mm as amicus curixe observed, that it being a point
afkice of some importance, he took the liberty to men-
that accordmg to the English pradtice wthien, ona
2. torevive, two nihils were returned, judgment was
«d of course on shewing the returns to the officer.
m Vecten. We are not to obtain the efféct of our
@ for two' reasons. Because accordirig to the English
ice there are no rules on a sci. fa. and because no ac-
tis given for the default. Asto the first, whatever
nflice may be in England, our courts have established”
s four day rule is to be entered on the return of the
and thea the ordinary rule is to be given, and if the
& be not entered, the defendant may come in at any
. A scire facias is to all intents a new suit, and there-
Bere should be the same praftice as in other cascs;
‘may be a plea &c. In this the default has pro-
I po injury. There could be no judgment till next
"Theerefore this rigid rule of saying that if you do not
lié we 'will: not heur you, though you give evidence of
Ol Co. Prac-% 3 tAnce R‘: :

ny
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reasons for our interference, can have no force when we aj
ply to the discretion of the court. The power used it
these cases is founded on justice, and whenever any thin,
like injustice presents itself, the court will interpose am
see that no advantage is taken. Here the defendant offers t
let the judgment stand, therefore the plaintiff runs no risl
a9 the defendant’s lands are bound. He swears six hun
dred dollars have been paid on the judgment: The questiol
then is, whether the defendant does not necessarily deserm
favor. Whether the plaintiff shall have execution for sh
hundred dollars more than are due when merits are swon
to. That the plaintiff is able to repay it, is no answer: th
oppression of thus wringing so much from the defendam
may be intolerable. Notice, either express or constru&ting
is necessary to a default; here there is neither. Griswoll
v. Stoughton does not apply; it was a mere irregularity atil
no affidavit of merits. The court can not too much bear i
view that no injury can result by letting the defendant in ta
plead.

Spencer inreply. I have strong doubts whether oa-#
scire facias there can be any defence* except nul tiel record,
or the judgment satisfied.

Per curiam. It appears that the defendant did not enter
any appearance before the expiration of the rule, nor indeed
was it until some weeks after, that any appearance was es-
tered. It is suggested in answer, that notice ought-to have
been served of the entry of the rule; this is on the othex

"hand denied; and rightly. The default therefore is regulag,

and no reason whatever is assigned how it has been incurred.
In all such cases we have determined to hold the party to his
default. The trule of this court says ¢« Upon the return.of
<« writs of sci. fa. if the defendant be returned warned, -or
« the second writ be returned nihil, the defendant shalf

® To a fcl. fa. the defendant may plead in abatement, or in bar, :7“
470. But he can plead pothing in bar, which he might have pleaded =

c oriinal aQion. Where therefore the judgment was on a warrant of
attorney, as the defendant could have bad no opgommky oﬁfphdh‘, the
court o¥ K. B. has ordered an iffuc to let in the defence of ufury. Cook &
Jones Cowp. 727. The defendsnt may alfo plead in abatcment thet
there were not 15 days betwen the tefte and return.  Nares v. ;
Huntingdon. Lut. 12. and for wantof thefe 1 {Vd‘“ the fap. coyrt has'
afide on motion the proccedings on a fa. fa. Woodman & others ad v
Little. Col. Ca. Prac. §4. as a fcire facias is a judiclal writ. 8ee .
Di title abatement. (H. 14.) 1 Rule of O&ober 1791, Col, Ca. Prac. jt.
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% gppear in four days, or judgment shall be entered by de- ﬂlg'g{k:g;
efuk® Therefore the entry of the default is perfectly /
amsistent with the practice of the court, and must remain: ~ Spencer

. Itasjudgment ought not to have been signed till four days Webb.
dfer, and it appears to have been done on the very day, that
1 » and therefore must be set aside.

Radcliff and Livingston, justices, absent.

William Neilson
against
Catharine Cox, Magdalene Beekman, Abraham H.
Beekman, and Johannah his Wife.
] "THIS was an application on a point of pra&tice in par- | partition, If
4 @on The defendants had not appeared, and as the at the defendants
does not specify any mode of compellihg them to come in, :’l?c court’ will
Woods, on behalf of Riggs, moved that the following rule :';z":,m:,,dc,
4 ::ﬂ; absolute, which the court, after perusal, was pleased ;‘;‘;;’:‘_f‘m““ u

R UL E
New-York Supreme Court.") In Partition. Rule in par-
William Neilson, | The defendants having neg-
v. leGted to answer or plead to

Catharine Cox, Magdalene >the petition of the plaintiff,
Beekman, Abraham H. | within the time allowed them
Beekman and Johannah | by a rule of this court for
kis wife. J that purpose, and it appear-

ing by the said petition, that the plaintiffis scised in fee sim-

Me,2s tenant in common, of two undivided fifth parts of

the premises in the said petition mentioned, and that the

defendant Catharine Cox is seised in fee simple, as tenant
incommon, of one equal undivided fifth part thercof, and

i the defendant Magdalene Beekman is seised in fee sim-

P8 28 temant in common, of one equal undivided fifth part

~ themof, and that the defendants Abraham H. Beekman and
ddamh his,wife, in right of the said Johannah, are seised

M fesimple of one equal undivided fifth part thercof, which

Mtheing denied, THE COURT DOTH THEREFORE DETER-

i the rights of the said parties to be,'as in the said petition

i.d, whereupon and on motion of Mr. Riggs, attorney
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wrz}-. for the plaiatiff, It 15 oRDERED, that partitien of the Ak
\w— </ premises be made betweentbpmdparues accoralisy

Nellion 1o their said respeQive rights, and it is oriered, that A8
Cox & ohers. C, D. & E. F. being three respectabic freeholders of thy 8t
of New-York, be, and they arc hereby appointed coromin
sioners to make the said partition among the sad partiea
quality and quantijty relatively considersd, according to the
respetive rights of the parties aforesaid.

N. B. The commissioners are named by the party to tbl
court, and if approved of, appojnted according to the no-
mination.

t
Radcliff and Livingston, justices, absentr

John Woods against Maus R. ¥an Ranken.
VAN VECTEN moved to change the venue from News
To change the

venueina York to Albany, in an a&ion on the following promi
::,‘,'f“: ¥y fpe. mote: ¢ On or before the 18th day of February next, for m
;’:Lf::’;f mult <« received, Ipromise to pay at the Bank of Albany, to Mase
« R. Van Ranken or order, seven hundred and twenty-fvg
¢ dollars. Witness my hand this 9th day of August 180§,
« DERICK TEN BROECK.”. '
'The deposition, on which he moved, stated it to have beest
given on a usurious consideration, but did not set forthia
what the usury consisted, nor between whom it had passeds
Woods read an affidavit made by the agent of the plaintih
who was the sccond indorsee, denying all usury in himeel
or any one else to his knowledge, and that the note was.ts
ken in part payment for a hani fide sale of goods in New«
York. In addition to this, Woads insisted on the genesl
rule, that in transitory actions the venue is never chayﬂ
except on very cogent and strong circumstances. He alw
relied on the deficiency of the defendant’s afhdavit. "
Per curiam. This is an application to change the wenw
ina transitory action; special cause ought therefore ta haw
. been shewn. We are of opinion that what has been dosy
is not sufficient to take the case out of the general rule adop
cd with respe& to suits of this nature. The defendaa
ought to have offered as much to change, as the opposit
party would have been obliged to alledge in order to retais
Supposing therefore that to be the criterion, he ought £
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sen the usury originated, and that the witnesses re-
re; but the affidavit does not state when the usury
¢ nor that the cause of altion arose in Albuny.
igh the note is apparently made here, and payuble
lank of Albany, it was negociated in New-York,
presumption is, it was made where it was passed.
Xrine now acted upon is established 1 D. and E. 781.
ressary to shew that the cause of aftion arose® and
tenial testimony is to be given in the place where the
sto be removed. 'The defendant therefore can take
by his motion.

Radcliff and Livingston, justices, absent.

rus Jackson against Rodolphus Mann.
DWORTH moved for judgment as in case of non-
vet proceeding to trial according to notice, on an
sating that the cause being duly noticed, the de-
issmed and served subpocnas on his witnesses, after
he motice was countermanded.
nhoven contra, read an affidavit setting forth that the
for want of a material witness, who could not be
ad, was unable to proceed to trial, and that notice of
nand had been given four days before thecircuitcourts
fore insisted there was no ground for the application,
t from the principle of Brant v. Buckhout,t the de-
ceuld, rot only take nothing by his motion, but the
was entitled to his costs for opposing.
iworth distinguished this from the case mentioned,
tfendant’s having been here put to costs.
tariam. The only qucstion here is, who shall
expence. The plaintiif must certainly bear the
of his own countermand: That and the notice are
s acks; the expences therefore incurred after no-
rays fall to him when he countermands. The judg-
sonsuit must therefore be refused, but the plaintiff
ie defendant the costs of subpcenaing his witnesses
the countermand.

Radcliff and Livingston, justices, absent.

e 4,.and the opinion of Radcliff, J. in which the principles
(B pra&ice are councifcly and accuratcly ftated.

ALBANY,
Auguft 1803.
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Walter Martin
against .
Daniel Bradley, Bildad Beach and Nabby Beael

Administrators of Elnathan Beach, late Shert

of Onondaga.

THIS was an ation of debt against the administrators ¢
the sheriff of Onondaga for an escape in the life time of thei
intestate. _

The defendant put in a general demurrer to the dech
ration.

Henry in support of the demurrer. The present ques
tion will give but little trouble to the court, for as it is deb
for an escape against the administrators of a sheriff, it #
be brought to a single point, whether this suit does not
within the rule of ¢ actio personalis moritur cum pe
It is founded on atort, arising ex deliCto of the intesmh;"
Black. Com. 802 is express that it is not maintainable, h
cause the right against the intestate is derived ex delidly
and therefore dies with the person. In the case of Hambly
v. Trott Cowp. 875 Lord Mansfield in settling the meaning
and extent of the rule now insisted on, specifies the attio

of escape against a sheriff, as one which, from its cause, dies
with the person. Itis an injury ex maleficio, from which
the intestate derived no advantage to himself, and this is the
principle on which his personal representative is not answet:
able. Ibid. 376. The same dotrine isto be found in
Fitzh. N. B. 121 A. n. c. In Berwick v. Andrews 6 Mod
126.* case 171. In Dyer 271. a.t the same principle is s0-
knowledged, for it is there ruled, that debt for an escape
will not lie against an heir. And in Whitacres v. Oneliey
and others executors,} it was held that it could not be sup-
ported against the warden of the fleet. From these autho
rities it is evident the altion cannot be maintained. o

Russel contra, merely referred the court to 1 Com. Di
title administration B. 14 and the authorities there, to prow

It was not the point in won, but a di®tum of Powdl.l; C‘:

Holt faid he had known adju: contrary. The law however
83 in Hambly v. 1'rott.

+ That was againft the heir of the gaoler. { Dyer, 23250
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that when the ground of complaint rested on tort or mis-
feannce, there was a remedy against the administrators,*

Per curiam. The law has been settled, both from the
tme of Dyer and Fitzherbert, as stated by the counsel for
the defendant, judgment must therefore be in favor of the
demnurrer.

The People against Cornelius Shaw.

ON certiorari to a conviction for forcible entry and de-
tainer before the justices in Renselaer County. The return
to the writ was

& Renselaer County 3 AN inquisition of the people of

State of New-York, § the state of New-York taken at
$Hassick in the county of Renselaer on the twenty fourth
® day of March in the year of our Lord one thousand eight
®bandred and one and in the 25th year of the Indepen-

~ ®dence of the United States of America by the ocaths of
¢ Daniel &c. good and lawful men of the said county be-
« fore John Cumstock esquire one of the justices assigned
% keep the peace in the said county and also to hear and
“determine divers felonies trespasses and other misde-
® meanors in the said county committed; who say upon
% their oaths aforesaid that Samuel Millerman of the town
“of Hoasick aforesaid yeoman lng since lawfully and
% peaceably wwas seised in his demesne as of fee of and in
“one messuage consisting of a dwelling house with the
®appurtenances in Hoasick in the county aforesaid and
*Comnelius Shaw of the said town of Hoasick and county
~ “aoresaid labourer on the fourteenth day of instant March
“atthe s2id town of Hoasick and county aforesaid with

% strong hand and armed force the said messuage or free-
~ %hold aforesaid did without law or right detain and him
“the said Samuel Millerman thereof and with strong hand
“mdarmed force so did keep out from the said messuage
S wich the appurtenances aforesaid from the said fourtcenth
&y of inst. March in this present year of our Lord one
*thousand eight hundred and one until the day of the taking
€l this inquisition with like strong hand and armed force

® There fsnot any fach authority. The reference alluled to muft be
it siting Dyer 24. &. in marg. but it docs not warrant the pefition.
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< did keep aut and deth yet keep out to the great! distutbam
« of the peace of the people of this state aed the fesmrs
« the statute in such case made and provided; we the juflh
« aforesaid upon the evidence given declare the aforesti
« inquest taken to be true. Witness our hands &ec.- - ¢

A writ of restitution having issued on the comviilis
and the proceedings being removed, the defendant filed 4
following exceptions. :

Cornelius Shawry

Supreme Court, g dd setav .

The People. ,

¢« AND the said Gornelius by Walter Wood his attorm

¢ says that the said inditment aforesaid and the recordh

¢ the said conviction now remaining in this court are'whij

¢ insufficicnt and void and he therefore prays that the sef

¢ may be quashed and that he may be restored to the possd

« sion of the messuage, with the appurtenaricesy which hd

¢ been unjustly and contrary to the law of the Jarid' tall

¢ from him,. and for causes of exception- to the-said indi

¢« ment and record of conviCtion he sets down and she
¢ the following :

_ ¢ 1st. Because it does- not appear by the said- recond: th
« any complaint was exhibited to the said justice ageit
¢ this defendant. for a.forcible entry or detainer.

¢ 2d. Because it docs not appear in what manper i
« defendant had-notice of the said proceedings or wheth
¢ he had. any notice thereof.

¢« 3d. Because it does not appear that this defendsnt+
¢ allowed an opportunity to defend himself below on- 1t
¢ said charge.

¢« 4th. Because it does not appear but that this- de&u&
« appeared before the said justice and traversed thes.y
¢ charge.

« 5th. Because it does not appear that any proeeadil
¢ were had before the said" justice or any judgmesit gi¥
¢ by him, which could warrant the issuing of the wriq
¢ restitution.

¢« 6th. Because it does not appear by the said mdlﬂhﬂ
¢ the seisin of the said Samuel Millerman contmued w
¢ the time of the alleged force.
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- o%: Betswse it is 00t stuted in the sid mdiQment in  ALDANY,
Subrmamier, ov st what time this defendunt entered on <o 0%
odismid prestiess, or that he entered u¢ all. The Pearle
vedlh Beciuse the mid indiQment is repugmamt and  Shaw,
s sams form.” —
- Janmott, for the above reisons, moved to quash the mdifl~
nins; tad that s writ of re-restitation issue. He said, in-
dopmdent of the variety of causes of exception shewn, hnd
0% culy besw arged, the proceedings would not be allowed
mamd k is indispenseble to shew that the seitin of the
rasecitor contivaed to, and at the time of the forcible entry,
Ohireis it was only stated he wis ¢ long since deised.”
#0m. Db Tide Forcible Emry. D. 8. D. 4. The
anh eavepeion is fatal on the authority of 9 Hawk. 42.
Bhe; 64 ¢ 40. for it must be made to appear in what
Sianet anl a what time the defendant emteted, or at leust
harhe did asser, neither of which are shewn.

Yoot contra. T'wo obje@lions may be made to this mo-
tin, Firse, that ae it comies before the court on eertiosuri
s onght 10 have been amigned ; the metion to quash is
fenfore improper. There is to be sure 110 éxptress authos
Wy for \his position, but it may be supported on general
prlndiplesy where proceedings are removed and a returh
sude, the pralliecis to aesign errors. The first five ex-
Ooptions axe shevely 28 to the form of the returnt. For thet
of 4 justiee of the peace, there is none. He sends up all
e proceedings before him. On eximimtion, the court
#ill sbe there must necessatily have been a complaint, and
that if there had Deen & traverse, it would have been in
Whing, 20 all the proceedings are sent ups if therefore it
00 200 sppear it could never have been taken. The only
Poad i thet by the chatge in the indiCtment it does not
@puir whien the fortible entry took place. The entry is
silfliaterial, the detainer is the crime; the statute is against
@ foseible entry or detainer, therefore unnecessary to
i more than the detaining. From the nature of the
StsafRion, snd the authority being given to the magis-
sty sompladaty of this kind must necessarily be before
Sillier wbw ant soqualnted with forms, and therefore the
.ﬂt'ilmtinﬁumaﬁgid;dherencetodxem.
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' Emmott inreply. The pralice now adopted, is that
every - day both in this, and the English courts. - Beca
the authority in cases of this sort is given to magistrates, i
contended that no kind of forms are to be observed : :
power is of a dangerous nature, and in a degree gives a rj
to try titles to land : ‘this - court will therefore keep it wmy
strict controul. The record should therefore set forth
complaint duly exhibited according to the statute. 1 R
Laws. 102. and also the regular notice ordained, ibid. 1
Nor does'it appear that any judgment has been given on:
conviction. But the most- important fa& is totally omit
the entry by force when the seisin was in Millerman, T
ought to have fully appeared, whereas his seisin is -saig
have been ¢ long since,” and might have been discontiny
The statute is particularly framed against forcible . ents
the detaining is only a continuation of the crime of forg
entry; for if the entry, was by right, and peaceably, the
fendant might be entitled to detain by force. :

Lewis C. J. delivered the opinion of the court,

IN this cause, 2 motion is made to quash an indi&tm
of forcible entry and detainer, found in-Rensselaer cox
on the 24th of March 1801, before John Cumstock, Esqu
The indi@tment states that Samuel Millerman ¢ Josg 3in
was lawfully and peaceably seised, in his demesne as ofi
of a dwelling house &c. in Hoasick, and that the deferd
on the 14th of the same month, with strong hand and arg
force, the said messuage and freehold did without law.
tainy and keep out the said Samuel from the said ltth
March until the day &c. and still doth &c.

The return of the justice, to the writ of certiorari, st
the bill of indi®ment ; the notice served on the defend:
the warrant to the sheriff for summoning a jury to inq
of the detainer &c. the writ of restitution issued,::
there stops.

There are two substantial and incurable defe@s in
indi¢tment. .

1. It doth not state that the prosecutor was seiced of
time {Fc. not even by implication, and this is necessary &
stated. Bacon tit. Forcible Entry and Detmner, E. vol. 4
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81,2,6. Cro. Ja. 214. Sir Nicholas Poynt’s case. Do. 639
kidge’s case.

2. Itdoes not state any entry peaceable, or forcible by
fendant, which must be stated ; for withoutan entry, it
snot appear but the party was in possession a sufficient
gth of time to justify his detaining by force. Bacon tit.
rchle En. and Det. E; or vol. 2. 562, 6. Cro. Ja. 19. 20.
i1.~1 Hawk. c. 64. sec. 40.

From the general discretionary power this court has in
ese cases, they may set a restitution aside, and award a
sestitution (whenever it shall appear that restitution hath
en illegally awarded) either -for insufficiency, or defeét in
e mdi@ment, or other cause 2 Ba. For. Ent. and Det.
ter G, page 565.

[am therefore of opinion the motion be granted It was
ded in this court in the case of Beebe and others, ad. sctm.
be Pesple,® that if the indi®tment be bad, re-restitution
ust follow of course ; and in that case the indi¢tment was
nashed, and re-restitution awarded. But this casc is not
ithin any of the statute provisions for costs, and none are
coverable.  The statute. (1 vol. Rev. laws 104) gives costs
ity when the party indicted traverses the inditment and is
mvited 3 and no traverse is returned, or stated in the pre-
wnt case.

The judgment of the court is, that the inditment and
woeedings be set aside, and a writ of re-restitution award-
h without costs on either side.

obert Campbell ageinst Timothy Munger and
others.
THIS was 2 motion for judgment as in case of nonsuit for
¢ proceeding to trial. The affidavit, on which it was
ounded, stated; that issue was joined in January term
J02; that the cause was duly noticed for the circuit in the
meyear; that it was not then tried, and was noticed again
¢t the circuit in May last, when it was not brought on,
@it was one of the oldest issues on the calendar, and no
wyteriand of trial had been given. Van Antwerp re-
fed the spplication, on a deposition made by himself, ad-

? Januiry term, 1802,
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mitting the notice for the last gircuit, but setting forth o}
that this cause, as well as another at the suit of one Ei§
Montgomery against the same defendants were alliong
trespass quare clausum fregit, involving thesame quessi
and same defence; that on the trial of the sid cause, Eli
Mantgomery became nonsuit at the digection of his hol
Mr. Justice Kent, to which diretion 3n exceptiom 1
then taken, and, By consent of the defendant’s attors
the making up of the case was postponed till this tes
that it was nnderstood and agreed, between the depont
and the defendant’s attorney, that the decision in one of :
causes should be conclusive in the athers; and them
shortly after the trial, so a8 above said to have been hy
the other cause, the witnesses for both parties wese i
mussed and that it was very doubtful whether amalml
gresent ackion could have been bad.
Per curiam, delivered by Livingston, justice.
This is 2 motion for a nonsuit, for not precesdiny
trial at the last circuit in Saratoga. It appears thatft
as well as another alion of Elijah Moontgomery, agsl
the same defendants, was noticed for trial at that cigo
that they were all alions of quare clausum fregit, inwol
the same questions and the same defence. The aékis
Montgomery was tried, and the plaintiff nonsuited, by
teCtion of Judge Kent. To hjs opinion an exception?
taken by the plaintif’s counsel. The plaintiffs atte
upon this, thought it unnecessary, until the opinion g
by the Judge could be reviewed by this court, to brinj
the trial of this cause; and he swears that « it was uaa
* stood and agreed; between the defendant’s attorney
¢ himself, that a decision in the cause tried should b
¢ clusive in the other, and that, thereupon, shortly’!
“ the trial, the witnesses of both parties were dismisia
Without relying much on the agreement of the sty
which was not in writing, the coust think the plaimtif
accounted satisfaltorily for nat bringing this cause #o’
He noticed it in good faith, and appears to have beet
pared to try it, but finding the apinion of the Judge sg
him in another cause embracing the same questions;
depending on the same cvidence, it would have been-
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' procesd in the others until the judgment of this 2
id be had. We think therefore, that he ought oo o,
wiate, and that the costs for not proceeding to ~ Campbell
the event of the first. Musger.

he People against Amaziah Rust.

mas au indi@ment against the defendant, for ex-

his office, as an attorney of the court of common 311.'}{”3‘1'.'.“
Montgomery county. A trial had taken place be- torging Jor ex-
stices of the peace at the general sessions, the de- than bis leal

fees, moft itate

ound _guilty, and sentenced to a fine of one hun- ::g f;l;td%?;:
e cefs.
i&ment was in these words.
Ty county, ss.
E it remembered, that at the general sessions of
he peace of the people of the state of New-York,
aolden at the fown of Fobnstown, inand for the
ty of Montgomery, on Saturday the fourteenth
bruary, in the year of our Lord one thousand eight
wad one, before Abraham Romegn, David Cady,
rt M¢Farlan Esquires, and others, justices of the
in the county of Montgomery aforesaid, and also
to hear and determine divers felonies, trespasses
¢ misdemeanors committed and done in the said
spon the ocath of, &c. good and lawful men of the
oresaid, then and therc sworn and charged to en-
the said people of the said state, for the body of
sunty, it is presented in manner and form as fol-
hat is to say,

Montgomery county, ss.
rors for the people of the state of New-York, and
ody of the county of Montgomery, being duly
I charged upon their oaths, present, That Amaziah
¢ of the town of Johnstown, in the said county
it law, on the first day of June, in the year of our
: thousand seven hundred and ninety-eight, was,
isy and has ever since been, an attorney at law of
: of common pleas in and for the said county of
m,md that the said Amaziah Rust, so being one

m aforesaid, on the twelfth day of February
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in the year of our Lord one thousand seven-hundre
ninety-nine,obtained a judgment in the said court, in f:
one Ichabod Roberts, plaintiff, against Alexander Ca
and John Hamilton, junior, defendants. And the
aforesaid, upon their oaths aforesaid, do further pi
That the said Amaziah Rust, being such attorney as
said, and prosecuting such suit for the said plaintiff,
attorney, not regarding the statutes and laws in suc
made and provided, but unlaiwfully and extorsively,

sixth day of May in the year of our Lord one thousanc
hundred and ninety-nine, at Johnstown aforesaid,

county aforesaid, did exa&, demand, extort and 1
from the said Alexander Campbell, one of the defe
in the said cause, the sum of Eleven Dollars over an
the fees usually paid for such like services, and due in 1
aforesaid, and more than was legally due to the said A,
Rust and the other officers and ministers of the said co
their respeclive services in the said suit, contrary to the
sn such case made and provided, and against the peace
said people of the said state, and their dignity. Wher
the sheriff of the said county of Montgomery is comn
that he cause the said Amaziah Rust to come and a
&c. And afterwards, to wit, at the same general s
of the peace of the said people, holden at Johnstown
said, in and for the county aforesaid, on the said four
day of February in the year of our Lord one thousanc
hundred and one aforesaid, before the aforesaid just
the said people, and others their fellows aforesaid, ¢
the said Amaziah Rust, in his own proper perso
baving heard the said indi&ment read, the said Amazial
saith he is not guilty thereof, and concerning thereof t
teth himself upon the county, &c. And George Me
dictri& attorney for the county aforesaid, who pros
for the said people of the said state in this behalf, dc
like. Therefore let a jury thereupon come before the j
of the said people of the said state, at the next gener
sions of the peace to' be holden at the town of Johr
aforecaid, in and for the said county of Montgome
the fourteenth day of O&ober in the year of our Lo
shousand eight hundred and one aforesaid, of twel
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'wad bwfol men of the said county, each - of whom shall
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huve is his own name orright, or in trust for him, or in his o~/

wilgsnight, a freehold in lands, messuages or tenements,
waof rents in fee or for life, of the value of sixty pounds
free from all reprises, debts, demands or incumbrances
wintwoever, by whom the truth of the matter may be the
better known, and who have no affinity to the said Ama-
sish Rust, to recognize upon their oath, if the said Ama-

_ miah Rust be guilty of the premises aforesaid or not, because

—

s well the said George Metcalfe, who prosecutes for the
said people of the said state, in this behalf, as the said Ama~
2k Rust, have put themselves upon that jury, the same
day.is given as well to the said George Metcalfe, who pro-
moutes for the said people of the said state, as to the said
Amzish Rust. At which next general sessions of the
pexce, holden at the town of Johnstown aforesaid, in and
for the said county of Montgomery, on Wednesday the
fostteenth day of O&ober in the year of our Lord one thou-
sayd eight hundred and one aforesaid, before Simon Veeder,
Jon McArthur and John T. Visscher, esquires, and other
justices of the said people of the said- state, in and for the
county of Montgomery also assigned, and cometh as well
the said George Metcalfe, who prosecutes for the said peo-
ple of the mid state, in this behalf, as the said Amiaziah
Rust, in his own proper person, and the said jurors of the
@i jury, by James Hildreth, esquire, sheriff of the said
cunty of Montgomery, for this purpose impannelled and
retrned, to” wit." &c. who being” called come, who being
chosen, tried, and sworn to speak the truth of and upon the
premises in the indiCtment aforesaid above specified, do say
upan their oath, that the said Amaziah Rust is guilty of the
premiges aforesaid, in the indiCment aforesaid above spe-
Glied, in manner and form as by the indi€tment aforesaid
Bmpposed against him. Whereupon all and singular the
Jompises being seen, and by the court here fully understood,
it is.considered by the court here, that the said Amaziah
h psy to the people of the state of New-York, one
Jamdred dollars for his fine, by the court here upon him
Joidh. for and by occasion of the offence and extortion afore-
wpidy whereof - he is in the form aforesaid convicled, and

The Peoylc
Ru‘.
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mi- thot the said Amazich Rust be takers to sntisfy the said |
\w~ .’/ ple of the sait state for his ssid fine, amd thae he pay
ThePeole  gume orstamd committed to the common gasl of the
Red. county, wntil the sid fine is paid.
- DAVID CABDY
- TT was now brought before the court on 2 writ of e
Emmeots, for the defendant, took a variety of excepti
- 1ss. That it is not shewn with suficient certainty B¢
whom the cowrt was held. The recond states the iac
ment to have been @ before the justices of 1he said pespl
@ Montgemery aforesaid, and &iignad to hear and &
* mine divers felonies committed and done in the saida
¢ ty.” But the aft by which their aucherity is ereatedy
» The justices of the paucy of the soid commties?” He.
Inve power o hold the general sessions. 1 Rev. Laws!
sez. 6. Thwtnbunuldm-, a6 stated, W net suck a &
s created by the statate: Is i 2 gemernl prineiple;
kere complied with, that pavticelar aatherities mest be
cificdlly shewn. 8 Hawk.b. 2. c. 25. sec. 125, That
mdthemm«ghtnbemoutzadnnl
od, whereas here it was nict appasest, amluutbeﬁ
sult of implication alone.
2d. There has been a mis-rial; there is no imue j¢
for the jury to try; the record is cometh &¢. & and Ma
& heard the said indiCtment read, the said Amaziak said
® i3 not guilty theroef.” 'Fhis applies to the inditment,
wot to the offence.
«  8d. The time at which the court was held is staved
to vitiate the indiCtmene. It is said to have been oit 1
turday; the first meeting ought to have beerr shewn: to
been on a Tuesday, in conformity to the aé¥; and dhe
tinuances from: thence to the Saturduy, regularly setfl
The words of the ak are, ¢ In the county of Momizen
¢ at the cours-Bomre in the said county, the eowrt of (
# mon pleas on the second Tuesdays of February, Fame
& O&tober, and the court of generil sessions o' the
* second Taesdays of Febiruary and Oftaber.” The cf
i « at the generl sessions lolden on' Sarwrdey the'{
« teenth duy of February.” This is fated. It in weeer
0 state- that the spssions commenced on the dey sppol
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-apd were continued to the day,* at which mention.” ALBANY,
Auguft 18c3.
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The People
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kwe been holden. For this dorine the court may
o1 D. & E. 316, where, and also in 8 L. Ray. 41,
ill see precedents in point.
There is not sufficient certainty as to place. The
yent says ¢ holdenat the town of Johnstown,”+ but
wds of the a&t are, “at the court-house in the said
” The court-house is the very spot assigned by the
nd for what appears, it may not be in Johnstown. It
. have been ¢ in the county of Montgomery, at the
thouse of and for the said county, in the town of
wown.” 4 Hawk. 77.b. 2. c. 25. sec. 128is to the
woint.f
There is a total want of proper continuances. It
+ by the 2&t that the scssions are to be holden on the
Tuesday in February and O&tober: the continuance
record is to Wednesday the fourteenth day of Octo-
o which day the venire is made returnable. The day
ited by law was Tuesday ; and that, in 1801, was the
ath, and not the fourtcenth of the month. It was to
aesday, the thirteenth, that the court ought to have
ontinued, and from thence to the day of trial. 4
= 170.b. 2. c. 27. scc. 89. Ibid. sec. 92. This is
for a discontinuance is never aided by appearance.
iec, 102,
. The indiGment is wholly defedtive for want of cer-
The special matter of the whole fact must be set
with such precision, thatit can sufficiently appear to
art that the inditors have not gone upon insufficient
ieg. 2 Hawk. 320. Nothing material is to be taken
Yae period o the orlghudl efoms or Jur-tichion.” Fhcrefore. un,
;s of oyer and terminer, which are pro hac vice, if there be
\msent found after the firflt day, the adjurnmenrs till the day on
e indi@ment was taken, muft be fhewn, 2 Hal. P, C. 24. Sampfons
janes 430. 8o, onan indictment at an adjourned fessions, the day
aal feflions nmuft be flated. Rex v. Fither, 2 Str. 865. Lut
ot be dome when the feflions is by ftatute for a certain length of
P iaion of the ach of whe leginlarure, appointing. the fcions 1n
3 y app 1 1 n

- are dira@ed to be held trom the ‘T'ucfday. to the aex: Sa-
' , acoatinuance therefsre would be fuperf.uous, hecaufe

[ 7] 808, in law, but as onc day. Saint Andrews 1{olborn v.
nent 3 2 8alk. 606. The authoritics from D. and E. and I..
pemoe . $The indi@wment goce further, and f.ys, « in aud for

> %y 4 of leaving on'i‘ the county.

Ruft.
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by intendment or implication. 2 Hawk. 847. The indi(
ment is laid under the fee bill, and therefore clearly bad,
it has not charged the fact to have been knowingly or w
fully done. These are the words of the statute, 2 Re
Laws N. Y. 88. and are indispensable. To shew that t
very words of the law shouid be pursued, and that t
court can not, from any circumstances, or by intendme
supply the defect, there are two authorities exatly in poit
Jackson and Randall’s case, 1 Leach 805. Cox’s case, ibi
82. At common law this does not hold good, for
falsely will imply wilfully; but, under a statute, there can’
no such implication.. In such cases it is also necessary tt
the specific charge should be stated: in the present case
is necessary, not only for the sake of certainty, but becay
the statute declares the offence to be for taking a great
reward than it allows ¢ for any of the services aforesaid.”

the sum taken be not for the services ¢« aforesaid,” it is not:
offence, and therefore it should be clearly stated. If &
indi@ment be not for an excess in the money exacted £
those services, itisbad. It should also have stated the ps
ty aggricved by the crime, and for this reason; the statu
is to him remedial, and gives bim treble damages. A fu
ther defect is, that the judgment does not follow the al
‘The law ordains that the culprit ¢ shall pay to the par
« grieved treble damages, and such fine to the people of t
« state of New-York, asthe court shall think proper toii
¢« pose.” 'The sentence is only for a fine; totally omieth
the treble damages to the party grieved, for whose ca
pensation the at was principally intended. Under t
statute for the prevention and punishment of extortion,
Rev. Laws N. Y. 120, the indi¢tinent can as little be su
ported.  An attorney is not an officer within that law. 4
officer is an agent for the public, an attorney is only a p
vate agent. If, however, he is an officer, then it was r
cessary to lay the offence as done by colour of his offi
and for doing his office. This is an objetion even at cai
mon law, for there it must be charged colore officii. Bain
case, 6 Mod. 193. Nor does it appcar that the money w
taken in the cause; if it was, it might not have beeq |
costs. 'The charge therefore wants legal precision. T
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‘@ubiny. the clerk of the peace of Cumberfand, 11 Mod.

88 Ja that case it was laid as here,® and lord Holt held
iimmllicient. That it must be so, is evident from this,
atitis mecessary to shew how much was due. This is
et dome, and on that account therefore the indiGtment
st fall. Lake’s case, 3 Leon. 368. Comyns, Di. ex-
tortion, C. Baynes’s case, 2 Salk. 680, 1. Holt 512. 517.
Queen v. Clerk of Cumberland. 11 Mod. 80, 883.
* Metcalfe, distrit attorney contra. The first objection
@at bas been taken, is to the caption, in omitting after the
®ond ®justices” to add «of the peace.” This exception,
ith presained, cannot be supported. On considering the
mature of the offence, and how it became cognizable before
@it vemions, the jurisdi@tion will appear to have been suf-
dintly eet cut. The clause is descriptive of their sessions
fiwiskiBion, and that was the only one they were then ex-
enising. What are now called justices of the peace, as
tigped, &c. were originally no more than conservators of
the peace, and chosen by the people. By the 1 Ed. 3. ch.
18, they were made officers of the crown, but still nothing
more than conservators, as they antecedently were. It was
nat till the S4th Ed. 8. ch. 1. that they obtained their pow=
erto bear and determine, &c. It is from hence that all
their sessions power was derived, and independent of that
#& they had not power to try. 1 Black. Comm. 349, to
$54. ®*As then the authority of justices does not enable
them to hear and determine, &c. and this authority is the
aly ene by which they have cognizance of the offence in
the indickment, it comprehends all their sessions power on
the point in question, and to state that is fully sufficient.
Ris mot necessary to state more than will give jurisdiction
#er the offence. Suppose any other subsequent authority
bl boan conferred, would it have been incumbent to sct
& thx? ‘The woiligof the caption are, “assigned to
#4ia¢ and determine divers felonies, trespasses and other
®iidemeanors;” this then isa competent description of
M before whom the indi¢tment was tried. It states

@il fidode of creation, and the jurisdiction of the particu-
y. The lndlamcm ihere charged him with - cnonmn.
1 that dsczacted and forced from fuch perfon, mere thau bis jutt fecs.”
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ALBARY, lar offence to have been delegated. The book referred ¢
uguil 1803
«—,—— Hawk. b. 2. c. 25, sec. 123. page 360, does not make goo
The Peple  the exception. There is no case decided that in an indifl
Ruft. ment at the sessions it is material to insert assigned to kee

the peace. The power is distin& from that to try, an
therefore on a case under the latter, the former need ng
be specified. i

In answer to the second objection that the issue was m
properly joined and therefore a mis-trial it is useless to argw
Three precedents (and all others it is presumed are the sam
way) sufficiently prove that the due forms of law have bee
observed. Cro. Cir. Comp. 83. Trem. P.C. 8vo. trami
lated ed. 117. Ibid. 188.

As to the want of certainty in not setting forth the spec‘
charge, and the fee due, this general principle may be m
plied. It is necessary only that the charge contain th
manner and substance of the fa&t. Hawk. B. 2.ch. %4
sec. 54 to 68. The indiment does do all this, an
when compared with others will be found to contain &
much certainty as is common. It sets forth the persoms
time, place, object taken, manner, occasion and intem
But, it is asserted, the party injured is not set forth. There
verse of this we contendto be the fact. Mention is made o
the suit, specifying the time when judgment was obtained
naming the parties, plaintiff and defendant,: that Rus
conducted it as an attorney for the plaintiff and received &
much money over and above what was due. 'This then is:
suflicient description of the personfrom whom received, am
the partyaggrieved. The offenceis stated to bethattheelever
dollars were extorsively ¢ exacted, demanded, extorted am
« received over and above his fees.” For this an authorit
may be found in Hawk b 2. c. 25 Sec. 57. Tt is there said o
indi@ment for extortion, charging tuc baiiitt of a hundre
with taking colore officii fifty shillings, is good, withou
shewing for what he took it ; especially after verdict. -

The law never can intend that every circumstance, whe
ther it go to the charge or not, shall be enumerated
Tho-e only are requisite which are connected with-th
crime; such as go to make up the offence. Here he'i
charged with taking more than due. It is not necessarb
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goinoz calculation and state each sum. This may be
necemary to be shewnto a jury, but not to appear on a re-
ol All the cases im Hawkin’s turn on the principle
mted, and leave out indifferent matters, specifying only
these that constitute the offence, and without which the pri-
joner would have been innocent. To the same effect is
4 Com Di. 391. G. certainty to a gencral intent is suffi-
ciest. The same in Rex v. Brunsden, Cro. Car. 438. S. C.
#48. Toa general indi€tment against a sherift’s officer charg-
ing with having taken twenty shillings, many exceptions
were taken, but on this point not one: -1 Sid 91.* the case
cited from Hawkins. The court will find the same doctrine
@ 11 Vin. Abr. 471, 4. 14 Vin. Abr. 363 Pl 8. n.
Rexv. Cover. Rex v. Reflit 7 Mod. 220. But should it
even be admitted that the charge is insufficiently made,
Htera verdift it is too late to be insisted on. Every cir-
cumstance that might have been fatal on demurrer cannot be
taken advantage of, after trial and conviction. A verdict
cures many defets; and particularly those which mu.t have
been removed before the party could have been found guilty.
Rex v. Cover cited in 4 Bac. Abr. 454. No authority has
been adduced to shew that it is necessary to set forth the
specific charge. Therc is no book which will warrant it,
and it is repugmant to the cases of Rex v. Brunsden and
Rex v. Cover. If they are law the exception is good
for nothing. Be.ides the over charge might be asumin
goss 5 for a regular bill might be made out for 25 dcllars,
ad 30 be received. 'This will evince that it might be
impossle to point out the identical charge in which he was
gulty of extorting. As to not stating the due fee, this
bas ever been considered as an immaterial allegation, it is
oaly s circum:tance attached to the oftence and it is enough
if:& appear in evidence. But though the omission be a
debl}, it is cured by the verdict. The case in 8 Leon.
208, is the only one that can be found to maintain the ex-
cption. It seems however to have turned altogether on
tdwords of a particular statute; that of the 25 Ed. 3.
th~8;made against clergymen who took more than their
fevifod Eving absolution. By looking at the act it will be
found 10 have required a more than ordinary degree of cer-
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tainty in the proceedings, and the court, probably
themselves under its influence. That the statute deman
a greater precision than the common law must necesss
be inferred from its being passed 3 for had it been' otl
wise it never would have been enalted. This is evi
from the decision in Rex v. Reffit and Potts’s Case.

those a verdict was had on a general indictment, like
present, and the court held it well, saying they could
then go into the exception. In Rex v. Baines as appeans
Holt’s report of it 512, there was no determination on
point now objeted. It was an inditment for taking &
shillings for a subpcena of only twelve lines. The clu
was ¢ for divers misdemeanors in the execution of
« office in the articles following, viz.” So that the offe
were laid under a videlicit, and a mere recital. Holt ¢
that itwas not charged for what fees, whether as clerk,;
in what capacity, it was alleged to have been done .
execution of his office. Powell, one of the judges who-
sgainst the articles, mentioned the case in 8 Leon. but
other judges took no notice of it, and it does not appen
have been at all rested upon. The court will never requ
impossibilities. If this objection should prevail, in my
instances an attorney could never be indiCted. Supp
he should refuse 2 copy of his billand destroy it. To
sure the court might ordera copy to be produced: !
then, no other than the party injured could call upon hi
so that this would confine the proceedings to the pen
injured, and lessen the generality of the remedy. Wi
if the attorney chose to be in contempt ! He would {
himself beyond the ordinary course of law. In Res
Reffit and Rex v. Cover a fee was due for one of the sm
ces, it was not set out, and yet the convition dees
good. For if stated it would not enable the court to foh
better judgment of the nature of the offence, it would g
them no greater information than they now have ; ual
every specific service is to be cha:ged, zben what wasd
and then what was received. The objetion is not now &
ble: for though it might have been good on demurres, :i
cured by the verdi@, the inference being that all the fs
weze proved. From hence the conclusion must be thel
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, and this word is used in the charge. But, if
eions be done away, it is still urged that we have
t to have been done under colour of his office, and
money is not stated to have been received in the
x for fees. This latter exception is not true in
be indi€tment sets it forth with all convenient,
we with all possible certainty. It states the suit,

= was the attorney for the phintiff, that being so,

Je prosecuting the suit for the plaintiff as such at-

be extorted from one of the defendants eleven dol-
re than were due in the suit, and more than were

im, and the other officers and ministersof the court

* respective services in the said suit. This there-
ibstantially good 1 Trem. 8vo. Ed. of English trans-
5. 4 Went. Plead. 146.* Colore officii though
in the precedents in one or two reports may be:
ol with. ¥f it appear that the party charged with
ace was acting in his office it is sufficient. In the
Iawkin's ralied on, B. 2,c. 25.S. 57, after enumerat-
technical terms that could not be omitted, it does
that colore officii is indi-pensable. Rex v. Baine’s’
£ objection,’but it was not acceded to. 'The indi&t-
tys that he was acting as an attorney ; this is fully
. As tothe argument that the proceedings are not’
wder either of the acts of the legislature, it may be
efly answered, that it is immaterial whether it be
t, if good at common law ; to which its conclusion
the peace &c. cannot be objected. The whole
‘the indictment shews the money was taken by co-
kis office. It is doubted however whether an attor-
mch an officer as is intended by the a&t of the 7th
'1788. <« For prevention and punishment of extor-
Attornies are always stated to be officers of the court,
t to be ministerial officers. They are licensed,

d, and liable to punishment by the court, and there-
mures of it. The act mentioning sheriff or other
rhstsoever ministerial or judical ; if then an attorney
dioer; the indi@ment will be good under that law,
ithe-words knowingly and wilfully are not in it,

) retence of getti dif, barge,
mﬂﬁmﬂguwnpuﬁ 2§ 3 di.barge, 0ot uader oo~
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The fee bill 2 Rev. Laws 88 has these terms. It i
denied but that the indi¢tment would have been more
mal had it contained these words; yet in Hawk. B..
25.s. 96, it is mentioned that if a statute contain the %
unlawfully, you must use it, or something tantam
Therefore it is not necessary to use every adjcctive tin
may contain. The words of the indi@tment and tha
the law when compared will be found to be co-signifu
The question then is whether the words, taken colle&y
do not sufficiently indicate that the money was rece
knowingly and wilfully ? whether they do not impat
much ? This however is a public statute and it is not
cessary to recite it. 'This principle is equally applic
whether the fall charged be prohibited by one or
statutes. 'The averment therefore against the form of
statute is exabundanti and not - fatal. Two words are
said to be omitted, which are essential to the descrig
of the offence of extortion. At common law these w
are not required. This is a2 misdemeanor, not origina
on any statute; itisthe old common law offence: the wn

‘of the statute only shew what would be extortion and

court will plcase to observe that colore officii can 3
only where no fee is allowedat all; whichis adi
ent species of extortion from the present. That the ju
ment ought to have been for treble damages can be enf
ed as an argument against the proceedings, only if the)
deemed to be on the statute, but if held to be at comt
Law, it cannot prevail. The authority cited on the of
site sidefrom Cro. Car. 448 is in point to this,though it
been mistaken by the party by whom used. Another
ference may be made to shew an exception cannot be ta
for not giving damages. 2 Stra. 1048.* « quod convi
% est,” was adjudged enough, because every thing the:
ordains is implied and results from the words; but w
rests in discretion must be inscrted, Nor is it necess
though the a& order fine and imprisonment, that}
should be infliGted ; its being a fine only, does not viti
In General Gordons case, the same thing was detem
Ly this court.

@ It Is fuppofed Rex v. Luckup,is the cafe allnded to. It docs Ilﬂj
ever setm perfectly snalogous.

“re
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® is no authority to support the obje&ion on account
ting to say “ at the court bouse ;” and that which is
jainst-the continuances is eqaally untenable. The
may adjourn to any day within the sessions in the
anner as they may make their process returnable ;
wmity to which, (to the venire,) the continuance is
That the party aggrieved is not mentioned has al-
een answered, and of this the whole indiGtment isa
e refatation.  If this indiCtment prevail, deleterious
mences it-is said will ensue, and that indi@ments can
s preferred will be a do&trine dangerous to the pro-
. There is no man, continued the distri€t attorney,
we wishes its well being than myself, but neither its
nor its honor require that practices like these should
amished. The court therefore though called on to
more certainty in this indiGtment than any other
-be mfluenced by the considerations suggested : it is
law necessary,-and that is sufficient,
nott in reply. The court will perceive that the
may affe& the defendant most seriously: it is nat
e fine he has to pay, but it may go to striking him
rolls and depriving him of the means of subsistence.
ram does not induce him to come here, .but, that he
have the means of support. The indi¢tment is not
ded to have been framed on a bill of Rust’s, but
estimate made by the parties who met together, cal-
| what he ought to have received, and then, because
r opinion he had taken too much, they proceed in
jorous manner. It perhaps would have been full as
ol for the purposes of justice if they had left the
ment to the court of which he is an attorney. Two
of  errore are insisted upon. One goes to the form,
wt we contend is materially defetive. This, an in-
m of the record and authorities will prove. From
. B. 8 c 25. 8. 123, and the cases there cited,
meral rules may be drawn. That the nature of the
ission .eught to be set forth and the authority to
be: court spparent on the record. It is not stated that
gices were of the peace for the county. Therefore,
itanding Blackstone, %hen we look at our law, we
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find they must be of jisticesof the peace for the cc
If you pursue the words of the indi€tment the same w:
precision is continued. DBefore Abraham &e. and ¢
« justices of the said people in the county of Montgc
« aforcsaid.” 'There is a wide difference between ju
in; and justices ¢f a county. Suppose 2 m agistrate
another county to zo there, he would be a justice in,’
1ot of Montgormery, and could not have a right to be «
the sessionsof that county. It does not follow tha
are the right justices, because stiled justices of the p
The justices of this court are justices of the peopl
they could not go to Montgomery and hold the scs
Nor is this cured by its being stated ¢ assigned to
&c. for If there was a specidl commission to try part
offences, they would under that be assigned to hea
have authority to hear and determine accerding to theis
ission, but mot as justices of the peace of the county.
answer has been made to the exception -against the ti
which the court was holden: it should have been s
that the court was holden on the Tuesday, and then adj
&d, this not being done, the omission is material ar
cured. Rex.v. Warre, str. 698.4 As to place the
total failure. The at fixing the place at which the se:
are to be held, does not notice Johnstown: it mentios
‘court-house of the county: the location of that was

vate law : it ought then to have appeared that the
house was at Johnstown, that the sessions were held
‘and not ‘elsewhere; for, if the sessions were at Johms
and the court-house in any other town, the court

‘have no authority. Another idea presents itsclf respe
‘the adjournment; suppose it had gone beyond the we
which the second Tuesday fell, there would doubtles
want of due continuances, and the contrary doesmot 2
now.f The court will recollet that this indiCmen
ot necessary for the endsof justice, as the coust of .\
Rust is an attorney, is competent to every purpot
which it can be asked. The fee-bill ‘creatcs. the of
and from Jackson and Randall’s case, and Cox’s case

+ Thet was an Indietment stated tobe held  ad feflum:

fead of Epipluniae. And in theRoman calendar there is a Saint ﬂg
‘boutd to-notiee:

$ ‘The act being a-public act. the Ju are
being lald wlxhin the period ordaincd. j e
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ted, it is indispensable to pursue the words of the
. ®“knowingly and wilfuliy.” The very charge must
ifically stated, for it is only in overcharges of a par-
mature, mentioned by the act, that the offence is
hended. The words of the law are, ¢ the sum of
herein before allowed.” If then not in one of the
efore allowed, it is not an offence within the a&. It
be an overcharge for a letter. Admitting the demand
mnreasonable, it is possible it was not within those
wed by the fee-bill. If it was, then the conviction
rly bad, for the court should have gonc on to give
damages.® They are the first objet of the law, as
ensation to the party aggrieved, the fine alcne isa
of discretion, the words are ¢« and such finc to the
le of the state of New-York, as the court &c. shall
. proper.”  So by colour of his office, is equally ne-
r under the other act, for the words of the law have
ta constituent part of the offence; but it is conceived
tornies are not either ministerial, or judicial officers
the meaning of that law. If the proceedings arcto
n at common law, then it is indispensable that colore
thould be expressed. Baines’s case is full to this. The
w of stating the charre, really amounts to nothing.
Je extorted ¢ eleven dollars over and above the fees
ally paid for such like services, and due in the suit
esaid, and more than was legally due to the said Ama-
‘Rust and the other officers and ministers of the said
t, for their respective services in the said suit,” over
we the fees usually paid; this does not say they were
d in the cause, but only that they were received from
the defendants. Should, however, the court imply
ney was received in the cause, it docs not appcear to
een-for costs: therc is not aword to shew it. The
iiight have been for a part of the debt. If the court
be common presumption that he was aQing in good
Songh too much has been taken, it will not be sup-
e-fees; especially as they are stated not to be due,
»:debt not alleged to have been paid.  Nay, suppose
[ Hnl been long standing, the cleven dnllars
T IA St bre, Bemgh

.
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might be for interest. It is possible this extra sum migly
have been received, every word of the indi¢tment in the
respet true, and yet the defendant not guilty of extortion
He may have paid to another person; the sheriff may haw
demanded it; a thousand cases might be put to shew tw

want of precision. The proceedings mention such- like sar:
wices, without stating any before.

Metcalfe. It sets forth that he obtained a Judgmmt.

Emmott. Allowed; but that is not material. In. 1
Mod. the Queen v. clerk of Cumberland, the same observa:
tion was made by Holt. He says ¢ he took ten shillings
¢ more than his fee, why this may be, for perhans he ha
¢ another demand upon him,” and the indi&ment heltlﬂ
good. The authority in 8 Leonard, requiring the sum >
tually due to be specified, is acknowledged by the disii.
attorney to be against him. The case in Holt is fulffer
the purpose cited; the exceptions being confirmed by me
son and settled adjudications, are well taken, and thei
di€tment never can stand.

Per curiam. Delivered by Radcliff, justice. This.ias
case on error, from the sessions in Montgomery. The
plaintiff was indiCted in the sessions for extor#ion, asams-
torney of the court of commeon pleas for that county. Ge
neral errors have been assigned, and a number of objection
taken to the indi€tment and to the record, some of which
are objeCtions of form, and others of substance. . .

For the purpose of the opinion we shall give, it will b
sufficient to state the part of the indi¢tment on whichit#
founded, and which we deem to be defetive in substapse:

The inditmént states, that he was an attorney of th
court, &c. and that on the 12th of February 1799, he o
tained a judgment in faver of one Ichabod Roberts v.. Alew
ander Campbell and John Hamilton, jun. and thathd
extort and receive from the said Alexander, eleves dolisft
over and above the fees usually paid for such like services, o
due in the suit aforesaidy and more than was legally due ts 4
and the other #terr and ministers of the said court, f-: ﬂ
respellive services in the soid suit, &'c.

The fa& thus charged may be true, and the plamtlf =
still be innocent of the offence. The indictment daes ®

&
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fybow much was received on bis own account and how
tfor the officers and members of the court. It may be
e excess on which the charge of extortion depended,
caasioned by the charges made by the other officers,
worporated into his bill, as for sheriffs fees, clerk's and
ssesy &c.  In these respe@s the indi@ment is not suf-
wly particular, the offence is not alleged with sufficient
and certainty; therefore, without examining the
1 objections, we are of opinion that for this cause the
ymext ought to be reversed.

Lewis, chief justice, absent.

David Combs ayainst Peter Wyckoff.

HE present action was instituted to recover damages
1t delivering a boat alleged to have been purchased by
phintif. Woods moved to set aside the report of the
wees on an affidavit made by the attorney in the cause
ting these grounds; that the witnesses of the defendant
fe seafaring anen, and that there had been an express
rement between the deponent and the plamtiff’s attorney,
the referees should not make up their report until the
imony on the part of the defendant could be obtained ;
notwithstanding this agreement, the referees had re-
ted without waiting for the evidence on which the de-
fant relied; that a sum had been allowed the plaintiff for
83, said to have been sustained by not being enabled to
f a quantity of wood to New-York, tho’ it was proved
even admitted, that a part of the wood was previously
by the plaintiff, and the residue might have been con-
d o New-York had he thought fit; that the referecs
! nominated by the deponent without the knowledge of
lefendant, between whom and one of them a quarrel
taken place, which was not made up; that by the next
it the defendant hoped to be able to procure festimony
*h would at least diminish the damages against him.
kinner contra read his own deposition setting forth thar
bid not recollect the agreement above mentioned, and
iat least it was not in writing; that the referees met
eeal times, and were as often adjourned at the request of
 dufiendant’s attorney under the pretence of not being

Ifa party tos
fuit referred,

cannnt produce
his witneflcs by
the time of
hearing,a judge
at chambers in
vacation, or
the court, if
fetting, will
ftay procecd-
ings. Defende
ant’s attorney

- having nomi-

natcdl refereces,
and the pa:

not havingrx-
jected, hecan-
not on that
ground, move
to fct afidea
report.
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shie to pracure the attendance of his witnesses; thatat the
last meeting the defendont’s attorney declined summing ag;
and so far from any eamity existing between the defendumt
and ane of his referees, the very party named as bq
mimical was his special bail.

Per curiam. Delivered by hvmgston justice. The dex
fendant moves to set aside the repert of referees, alleging.:

1. That it was agreed by the plaintifi’s attorney, that g
report should be made until the defendant’s witncsses coud
be procured, which was afterwards disregarded. -

This agreement not being in writing, and being denied
by the plaintiff’s attorney must be, laid out of sight. The
court cannot, too frequently inculcate the necessity of res
cing to writing all agreements between gentlemen of '
bar. Many mistakes,-much misunderstanding and
versy will by this measure be avoided. In the present &
it appears that two months elapsed before the report w
made, which was allowing suflicient time for the defi
to produce his witnésses. If they were abroad, he mlg‘
have applied to the court, (for a term intervened betm
the appointment and report of the referees) for an order o
them not to proceed for a reasonable time, which would
have been granted, or a judge at his chambers would hawe
ordered the proceedings to stay until application shouldll
made to the court.

2. Another objection is, that 2 sum was allowed, whil
was not proved to be due. Of this allegation there is #0
satisfaory proof and therefore we can take no notice of &

8. A third objetion is, an enmity between the defendﬁ
and one of the referees.

This reference it is to be observed was nominated by the
defendant’s attorney, and although he might have beéa
1gnorant of the quarrel spoken of, the defendant by’ ﬂ
acquiescence in the appointment and submitting the cauit
to. his decision, cannot now avail himself of this chil
lenge. Heshould have applied to the court to remove him
and appoint another. It is somewhat remarkable how
ever that the referee who is repugnant or hostile to t&
defendant, should be his specml bail in this very cause. i
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¢ defendant states that « he can now introduce
:eto diminish af /cast the damages reported.” This
ose to say the least. Why was not this testimony
before ? and to what extent will the damages be re-
it be offered now ? Will it justify a diminution of
dollar or less ? If so « de minimis non curat lex,”
¢ discovery had been made even prior ta the report
be no reason for disturbing it. Let the defendant
hing by his motion and pay the costs of this appli-

The Prople against 1Tarry Croswell.
defendant had been convicted before his honor
tive Lewis at the last circuit, held in and for the
£ Columbia, on an indi&tment for a libcl on the
t of the United States. 'The proceedings werce ori-
commenced before the justices in the general sessi-
m whence they were removed into this court, and
ownto the circuit in the usual manner. .On his
on recognizances were taken for his appearance the
of term to receive judgment, but his counse] con-
the chief justice to have totally misdirected the
rere vather at a loss how to bring the matter before
art, It was resolved by the bench that on the cause
tought up and sent down to the circuit, the suit,
in its nature a criminal prosccution, took the course
il action 3 thut within the first four days of the terin
the convilion, a2 motion in arrest of judgment
emade, or the partics may make a case, and bring
ang fully before the court.  This measure they ad-
18 being in the present instance more explicit, and
‘adopted, they gave day till the fourth day of next
aking recognizances from the defendant and two
or_his due appearance, Limself in 500 dollars, his
)in 250 dollars cach.

Lusher against Walton.
N VEBCTEN. This is a motion for a rule to refer.
Rdavit states there are long accounts to_adjust.
mott. I immst opposeit. The notice does not meation
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the name of the referees, from Bedle v. Willet* dec

last term this is necessary.

Per curiam.
cannot try it.

If the cause contains long accounts

Spencer observed to the court that a cause could ne
referred at the circuit; but from the case cited, the 3
cation might be renewed the next non-enumerated day.

Emmott. If the court say they will hear it, I shall w
the objection.

Per curiam. The omission must be accounted for,
therefore we cannot say we will hear it.  All notices 1
be for the first day, if not, an excuse must be offered.
a party’s mis-apprehending a rule has frequently bees
ceived as an excuse. The decision quoted has altere
former praltice, and if the party will swear he did
know it, he may apply again.
~ Emmott waiving his obje&tion as to the omission of
names.

Van Vecten read his affidavit and another in snf
of it.

Emmott opposed the rule on a deposition by the pla
stating that an account between him and the defendant
been long ago settled, on which there appeared a ce
ballance due, for which the present altion was broi
and that he believed the matter in dispute involved p
of law.

Per curiam. From the plaintiff’s aflidavit it does no
pear there was a final closure of accounts, so as to &
to oppose the rule; besides, there are two affidavits ag
him ; the weight of evidence must therefore prepomg
and bis single affidavit must glve way. His second )
for resisting the application is, that on the exalhlq

questions of law will arise. This if properly stated, y

have been a good reason for denying the rule; but of

_point the affidavit is defe@ive : it states his informatios

belief that it will arise ; it ought to have said that &
¢ advised by his counsel,” and even then to haveaet

the particular and specific point, to satisfy us that i

exist. For these reasons therefore, as the first takés
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§ waived, -the phaintiffs’ affidavit is insufficient and
wdant must take his rule.
Lewis, chief justice, absent.

a on the demise of Joseph Winter, against
[artin M’Evoy, tenant in possession.

DS applied to vacate the judgment entered against
al ejector, and to admit Henry Masterton to be
fendant, on such terms as the court might be pleas-
der.

.the affidavit of Masterton, it appeared, that the suit
#ated to recover possession of forty-five acres of
be county of West Chester, to which he claimed
.has a real and substantial defence to make : that, on
.day of July last, the deponent discovered in the
common rules of this court, that a rule for judg-
ainst the casual ejector had been entered in the
wse, on the 12th day of May preceding; that the
n possession never informed the deponent of any
on in the said suit having been served upon him,
g time after the rule for judgment had been enter-
t the deponent believed the knowledge of it was
4 from him, owing to 2 good understanding between
or of the plaintiff, and the tenant in possession, to

that defence being made, which the lessor of the’

was, previous to the commencement of the above
1by the deponent he would make, and that on
e finds no record has been filed in the above-cause.
‘£a€ks and allegations he contended were tantamount
sitive assertion of title, that it was impossible
ome to have a real and substantial defence. That
Wwould be lost by the plaintiff as a trial might be had
rcuit in September. That the question would then
ﬂip whether the deponent or Winter was really

‘jnhee There does not appear to be any rela-

Udlﬁu&etﬁm and the tenant.
k. ‘Pfrbaps the affidavit does not go quite far
ln° el that expressly, but surcly it may Wcll be

[-fiih dhe Whole. x
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Emmott contra. The deponent does not swear to an{
title, he only says he has a claim: he does not swear tha
he is the landlord ; not even that there is a privity betwees
him and the tenant. If then thereis no title, if he is no
landlord, and if there is no privity, how can he be made s
defendant ? If aman may thus come in and vacate a judg-
ment, without any complaint from the tenant, there is not
one, which may not be zet aside. There is nothing stated
which shews that notice of the eje€tment ought to have

= becn given to the deponent. 'The tenant is not obliged t

‘The fudden in.
difpofition of
counfel and at-
torncey, isan
excufe for not
procceding to
trial, but will
not exempt
from cols.

Pra&ice as to
notice.

hunt out all per.ons who have claims, he can only beg
pected to communicate to his privics. )

Per curiam. The party can take nothing by his moligp

Lewi:, chicf justice, absenh:;,
o,
Jackson, on the demise of I\OJmaD, agam:&,,.a
Adam Brown )

SPENCER moved for judgment, as in case of non‘
for not proceeding to trial. The notice was served on thefisg
day of term, for argument on this. The affidavit accoumed
for its not being noticed for the first day, by stating thatik
had been dclivered, on the twenty-sixth of July, to a person
who was then about leaving Hudson for Albany, but whe
had either lost it, or left it behind with some papers of kis
own.

Van Vecten opposed the motion, by an affidavit of *
indisposition of both attorney and counsel in the cay
when too late to employ others.

The cause was countermanded, but, after the cllcﬂ
began. ‘

Per curiam.  The excuse is sufficient to prevent granjisg
the judgment applied for, but the plaintiff must pay: the
costs of not proceeding to trial. It was a misfortgne
is true, that the parties should have been afflicted with siche
ness, but it i3 a misfortune that ought not to fall on thb-

fendant.
Lewis, chief justice, ahdi

Alexander against Lsten, Admmlstrator. _-,a .
THE court ruled that it was the practice to confine a.pasiy
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objects _specified in his notice, and the pre:ent be-
set aside an execution, they would not allow it to be
ol to the judgment. _

- Lewis, chief justice, absent.

on, on the dcmise of Elkanah Watson,

against John Marsh.
WOODS moved, on the common affidavit, for judg-
a in case of nonsuit for not proceeding to trial.
mett resi-ted it by a counter affidavit, setting forth
lecuse was duly noticed for Cayuga county, but,
ays before the trial, the defendant served a notioe to
® papers which were in Albany.
nott stated some circumstances tending to shew
g praltice, but nothing of that sort appeared by the
| 3
cariam. What is the distance from the county
in Cayuga, to Albany?
mott. One hundred and cighty miles.
curiam. The plaintiff must stipulate and pay coats.
is no proof of want of time.

Lewis, chief justice, absent.

amuel B, Webb against Thomas Wilkie.

IS was an action on a sealed note, dated on the thirti-
the-momth. The declaration stated the date to be the
ath. Emmot on the first day of term had obtained
to amend the declaration by striking out the word
senth” and inserting the word ¢ thirtieth.” No per-
pearing to oppose, the motion was granted of course
thout imposing terms.

‘Vecten now applied to vacate that rule, and that it
sed that the amendment be on the usual terms. This
-wag mecessary, because the plea of non est factum,
was then proper, might now be highly the reverse.
wrt was always disposed to set things right, if it lay
rpower, They never could mean that the plaintiff,
ud been guilty of a.mistake in his declaration, should
hesty S amend 7hat, and the defendantbe held to aplea
ighe b swpplicable. DBesides, there was ample time
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to give 2 plea before the next circuit, and surely the cor
will not shut out the defendant from pleading de nov
when his first plea was the result of the plaintif’s mistat
ment.

Per curiam. Let the former rule be vacated, and
‘plaintiff amend on the usual terms.

William Gilliland against Joseph Morrell.

THE affidavit that was read stated, that in O&ober, 180§
a motion was made on the part of the defendant for judy
ment, as.in a case of nonsuit; which, no one appearia
to oppose, was granted as of course. 'The judgment, the
taken, was, in the same term, set aside by the phintifffa
the usual terms of -stipulating to try the next circuit, i
paying the costs of not proceeding to trial. The stipul
tion was entered into, the costs taxed, and demanded, by
not paid, and now continued unsatisfied ; that therefore
and as the defendant’s only witness could not be found, &
did not attend by himself or attorney at the last circuit
April,

On these facts duly sworn to, and on an affidavit of th
defendant that he had a good and substantial defence, as in
formed by his counsel, which he verily believed to be true;
that on the merits, the plaintiff could not recover, and tha
a material witness was wanting, without whose testimon)
the defendant could not proceed to trial, but which M
could procure by the next circuit,

Van Veéten moved to set aside the verdi€t, and grants
new triak,

‘Woodworth contra, produced a certificate from the clerl
of the circuit court, that the trial of the above cause was
had on the eighth day of April last, when Mr. Van Vectes
appeared for Mr. Fisk, attorney for the defendant. Ot
this he contended every itregularity was waived, and ‘ti
verdict must stand, otherwise the chance of a verdict migh
be taken at any time after a little advantage obtained, atd
in case of a want of success, a motion to set it aside regest
ed to. o

Per curiam, This is an application to set aside a va'dlu.
There are many facts stated.  With. respect to the entry of



OF THE STATE OF NEW-YORK.

uk for setting aside the judgment, a3 in case of non-
there may be some doubt: The clerk finds no rule en-
) but as there was a stipulation filed, the court take it
anted that it was on the usual terms. It is neces-
however; that in all cases of stipulation, there should
lemand of costs ; this demand should be accompanied
acopy of the rule, and if the costs be not paid in twenty
sfter, then the party may enter up judgment of non-
and take the effect of his application. The defendant
ms that be did present a bill of costs, but does not say
switha copy of the rule annexed; this, too, was on
pent; and not on'the party, or his attorney. The de-
w, therefore, has not been correct in his proceedings,
the demand was not regular, the plaintiff was regular
icing his cause for last April, and bringing it on to
‘But, admitting that in so doing he had been guilty of
regularity, the defendant’s appearing on the trial isa
o of all advantage to which he might otherwise have
entitled. It was decided last term, in the case of
v. Rodelicks and Shivers,® that if a party appear, he
s all irregularity. Butit has been shewn there was
oys and if there was, the conduct of the defendant
shoed the case in the same situation as if there was
The plaintiff, therefore, is regular. Against this is
m affidavit of merits : on such an affidavit the court
it set aside a regular verdict. There is no irregu-~
j the defendant appeared, and has shewn no excuse
e did not defend ; for if his witness gould not have
stained, the court, on the common affidavit, would
mt off the trial. The defendant must take nothing by

iion. :
Lewis, chief justice, absent.

pon Cogswell against Evert Vanderbergh.

IODWORTH, on the part of the defendant, moved to
le the default, and all subsequent proceedings on two
i, made by the defendant and another person, stat-
ta capias ad respondendum in this suit, was dulyissu-
i.oasved in.the month of November last; that in Fe-
fallowing, the defendant called on the plaintiff, and
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offered to pay part of the debt, if he could have time for th
vesidue ; that this being agreed to, the defendant paid 30
dollars, and the plaintiff promised to stay all proceedings.
the defendant’s affidavit further shewed that he had fre
quently called on the plaintiff to settle the residue, but the
he was either from home, or engaged in company, ani
had, notwithstanding his agreemeat to stop the suit, gos
on, obtained a judgment by dcfault, and taken out execs
tion ; that the defendant, relying on the agreement, hx
not employed any attorney, and the execution was for. men
than was due, credit not having becn given the defendsy
for an account which he had against the plaintiff. T
affidavit, Woodworth said, in addition to its being suppes)
ed by the deposition of another person, carried internal e
dence of its truth. It was not natural to suppose that 3 g
should pay, after an arrest, so large a sum, on accousiyl
the debt, under no kind of agreement, but leave hime|
open to an execution for the residue, the very next momes)
He therefore hoped the court would set aside the wﬂ
proceedings, as being in violation of every principle of goof
faith.

Van Astwerp contra, read a long affidavit by thephmﬂ
denying the receipt of the moncy on any condition, i
swearing to the justness of his execation : But the desis
rested on his own testimony alone.

Per curiam. This is an application to set aside the;*
ment, and all subsequent proceedings. The afhdavits &
very lengthy, and so far as they relate to merits, we Jq
them totally out of view, for on that point they cannpt b
received, the plaintiff having been perfectly regulary &
cording to the rules of this court. But the motion is zpa
on the further ground of surprise. To this effect the da
fendant has sworn, and his testimony is corroborated
that of another witness to the same -effe®. On the el
hand may be opposed the positive denial of the plam&#hiél
the weight of testimony be to decide, it will be foundwil
the defendant. There has at least been 2 misunderstundil]
im this busimess. The defendant thought he paid kieass
ney that the suit might not go on, and therefore did -ab
make any defence. It is evideat some great mistske 4
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tmde; the plintiff, however, is perfelly regular,
xnech side may have thought himself right, the judg-
tand proceedings must be set aside on payment of
4 pleading issuably, and taking notice of trial for the
circuit.

ttin Hoffiman and James Scton, against Wil-
liam 8. Smith.

(HIS was an action by the sccond indorsee, against the
er of 2 promissory note, dated the eleventh June, 1795,
ible ane year after date.

be falls were briefly these ; the note was originally
de to one Thomas Cooper, who indorsed it to Nicho-
ofiman. When it fell due, Smith being unable to
tup, gave Nicholas Hoffman a bill of exchange on
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amm W. Burrows, of Philadelphia, for the amount, him

&, when paid, was to be in satisfaction. In the mean
» it was agreed by all parties, that the note should be
o the hands of Nicholas Hoffman, Cooper consenting
main liable, if the bill of exchange was not paid. After
transactions, Nicholas Hoffman being largely indebt-
) the phaintiffs, indorsed the note over to them on ac-
t. Thebill of exchange was presented, and accepted,
sot paid. The plaintiffs then commenced their altion
ut the defendant on his note. He pleaded the general
ypayment, and gave notice of special matter.

t the trial, the hand-writing of the different parties be-
dmitted, the plaintiffs there rested their cause.

be defendant then read in evidence a copy of a bill in
sery, filed by himself against the defendants, for a dis-
y and injunétion, sctting forth the preceding facts,
derging 2 want of notice of the non-payment of the
Fexchange, in consequence of which he became dis-
wd, and Nicholas Hoffman responsible to him for the
it; which he was entitled to set off against the note;
g imdoreed after due, it was liable to all the equities
smaker against the indorser.* The defendant also read
he. such part of the answer of the plaintiffs to the

aked . 3 . Davis, Ibid. Beck v.
l?i.ﬂiﬁ-u.-(asn & E, 81. Brown v. Davis, ock v.

If a defendant
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above bill, as confessed the. facts first stated, and wa
notice ; on which he rested his cause, and moved for a
suit, the plaintiffs not having proved notice to him o
non-payment of the bill.

The plaintiffs counsel then proposed reading the re
of the answer, which, on the part of the defendant, w:
jected to, but over-ruled. On its being read, .t app
that Burrows had no funds in his hands at the time thi
with many others, was drawn, but that he had acc
them to support the credit of the defendant, on his eng
to provide for their due payment. That the defe
had confessed this, and acknowledged he knew the bil
dishonored, as he had been unable to furnish the mea
had promised. The answer further stated, that Bu
paid his acceptances, lent to the defendant till he w
tally ruined, in consequence of which he became, and
tinues wholly insolvent, having, however, large der
against the defendant still unpaid. The plaintiffs p
also, by the evidence of Mr. Troup, who had been p
sionally employed and paid by Burrows, against the d¢
ant, who had never retained any one, that the debi
from the defendant to Burrows now exceeded 2
dollars.

The judge charged, that the acceptance of the bil
prima facie evidence of funds in the hands of the acct
and made it incumbent on the plaintiff to shew the w:
them, which, in his opinion, had been done. That!
jury should concur with him, they ought to find fo
plaintiffs, but if they thought the want of funds not
ciently established, they should find for the defendani

The jury brought in their verdict for the plaintiff.

The defendant moved for a new trial, and it wa
consent of the plaintif”s counscl, submitted to the cot
the points raised by the defendant, which were, _

1st. That q‘ier acceptance of a bill of exchange,‘ 1
of non-payment is, under any circumstances, necessar)
the want of it dnacharges the drawer.

2d. That the want of funds could not, after

excuse the not giving notice of non-payment 3* and

® See Bickerdike v. Boleman, t D. & K. 411, 410, what bmuﬂ
by Buller, J.
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st of funds was not sufficiently proved in this
the testimony of Mr. Troup, and that part of the
n chancery which related to the deficiency of funds,
wproperly received, and ought to have been ex-

mfiam. Delivered by Thompson, justice. This
uit on a promisory note, dated eleventh of June,
rable one year after date, and brought by the s¢-
dorsee against the maker.
note being admitted upon the trial, the defendant
| evidence, 2 bill and answer in chancery, between
ies, in which answer the plaintiffs admitted, that
mdant made the note aforesaid payable to Thomas
"and delivered it to Nicholas Hoffman; that
was payable, the defendant made and delivered to
s Hoffman, abill of exchange for the amount of it,
Mlam W. Burrows, of Philadelphia, payable in 60
vhich bill, if paid, was to be a discharge of the note,
t etherwise the note was to stand good ; that the
8. accepted, but when presented for payment,
fosed, the said persons having become insol-
The defendant then moved for a nonsuit, on the
that the plaintiffs had not given evidence of matice to
‘endam of non-payment of the bill.
plaintiffs then proved by Mr. Troup (who was ob-
D 25 a witness, because the communications from
ndant to him, were made in confidence, though not
nracter of attorney or counsel for him, and the ob-
over-ruled) that on a secttlement between the de-
and Mr. Burrows, he owed the latter 48,000 dol-
*which the defendant gave a bond the fourth of Oc-
796 ; that he understood explicitly from both the
st and Burrows, that the above balance arose from
paid, and responsibilities incurred, by Burrows, for
ndaut, in order to support his credit, and from mo-
Tnenddnp, under an express agreement by the dc-
» that'funds should be provided by him, but that
fumlc were provided; that these were the only
h between Burrows and the defendant. It was

wq, 4\3: ﬂen the bill was not paid, Thomas
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Cooper, the original payee, ;:ailed on the defendar

.the defendant said he knew the bill had not been pa

that when the bill became payable, Burrows had n¢
to take it up, and that he, the defendant, could n
vide the payee with any.

The jury found a verdict for the plaintiff, and
fendant now moves for a new trial, on the fol
grounds.

That after acceptance of the bill, notice of non-p
was requisite to hold the drawer.

That if want of funds excused ; here was no su
evidence of it, and that the testimony of Mr. Tro
inadmissible ; that the defendant was entitled to rea
parts of the plaintif’s answer in chancery, as he
without making the whole answer evidence.

The notice to the drawer of non payment, althe
general' requisite, was not necessary in this case, |
the drawer had no effeks in the hands of the drawee
therefore he would receive no injury for want of
The reason for notice failing, the necessity of givi
superseded. The acceptance by the drawer made
teration in the rule. Notice of non payment was 1
cessary because of no use to the drawer. The
th2 event of funds was conclusive, it arose from the r
confession of the defendant himself. Nor was th
weight in the objection to the competency of Mr. *
testimony, his information being received in the ch
of a friend, and not in that of counsel. The want.c
in the hands of Mr. Burrow’s, was sufficiently pro
dependant of any falls contained in the phintiff’s
to the defendant’s bill in chancery.

It is therefore unnecessary to say, whether the
answer ought to have been received as evidence or 1

Motion.

. Joseph Hawkins and others, against S. Bra

On u reference
if a reccipt giv-
en after the
rule made, be
deaee on the
part of the de-

VAN VECTEN moved for a rule, against the ref
this suit, to shew cause, why an attachment shouldn
against, them for not making up their report, or th
be ordered so to do. The affidavit on which the app!
was founded set forth that at the meeting of the 7
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e counsel of the; plaintiffs’ had opened their case,
ed the nature of their demand, the counsel for the
nt presented a2 plea to the referees on receipt of
hey refused to hear any testimony on the part of
atiffs, and neither reported any thing due to them,
they make any report in favor of the defendant.
cer contra, resisted the application and submitted to
xt'a special statemént of the matter in the nature of
t. The falts as there stated were, that after the
rembling of the referees, &c. they called on the
lof the plaintiffs to specify his client’s demand,
‘excepting the question of interest, was originally
1by the defendant’s counsel to amount to about
Ilars, but that there was a defence, which would
le the necessity of proving the exat sum claimed,
it might be ascertained by the books and bills before
wees ; that the defence was payment of 1469 dol-
ull satisfaction, for proof of which a receipt was
in evidence and an acknowledgment, under the
the defendant’s attorney, admitting certain things
he subscribing witness would have sworn to, if
“That the plaintiffs objected to the admission of
imony, but before the question of admissibility could
sed, the defendant produced the following plea.
now at this day, that is to say on the 19th day of
1808, before George Hale, Samuel Edmonds and
ell Hotchkis referees herein appointed, it being the
day and time of their meeting hereon and upon
atters referred to them in the above cause, comes
id John, by Erastus Root his counsel, and says that
id Joseph, &c. ought not further to maintain their
&ion against him the said John, because, he says,
frer the 14th day of May last past, from which day,
ras given to the said referces to make their report
the first Monday in August next before the justices
+'supreme court, &c. at the city-hall of the city of
1y aforesaid, the aforesaid altion was continued, to
bn the 28th day of May in the ycar aforesaid at the
£ Abariy in the county of Albany aforesai id, the
U did pay 05°the said Joseph, &c. the sum of onc
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« thousand four hundred and sixty nine dellars in ful
« tisfaltion, anddischarge of all andsingularthe matters
« things and thesums of money due to the said plaintiffs
« for the recovery whereof this aforesaid action hath |
« brought and prosecuted, and which said sum of one d
« sand four hundred and sixty nine dollars was thea
« there accepted, taken and received by the above plain
« in full satisfaltion and discharge of all and singular :
¢ ters and things, and of the sums of money due tot
¢ and for the recovery whereof this aforesaid a&tion
¢ been broughtand prosecuted, and this, &c. whese
¢ &c. That thereon the referees adjourned thefu
hearing and returned the said plea.

This was a report, it was all the referees eonli.i
they could not undertake to decide, whether the plas
good or not, that being matter of law.

Per curiam. The motion is that the referees be on
to make a report, they having, instead of that, mades
cial return of all the falts, to which they have annexe
plea of the defendant offered to them at the hearing.
application must be granted, therefore let the rule bx

" the referees report by the first day of next term.

N. B. After giving the opinion of the court, Kent J. ot
ed, that their honors would advise the rcferees in maki
their report to allow the receipt, if they believed it ges
and to have been fairly obtained, in order that the ple
on whose affidavit the application was made, if he th
himself aggrieved, or that it was improper to allow
ceipt given after the rule to refer, might apply to the
to set aside the report on that ground, at which
the question might be fully argued.

THE COURT desired that all cases submitted o
“without argument should be so indorsed, because they
otherwise be laid aside under an idea that an ﬂli
would take place.

Jackson, on the demise of Le Roy and :d
against Abraham Sternbergh.

THIS was an alion of ejeGment, brought for3

covery of lands situated in Scoharie, in s patet-g
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dert Schuyler and others, tried at the Scoharie cir-
s the 30th of May 1802, before Mr. justice Thomp-
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the trial it was admitted by both parties, that the Sterabergh.

the premises in question, was once vested in Rip
am3 and that it was included within the equal one
kpart of the said patent, which fell to the share of
d Rip Van Dam, who was one of the patentees of
id patent.

© that the title of the said Rip Van Dam to the whole
¢ equal and undivided one seventh part of -the said
» which included the premises in question, was le-
wonveyed by the said Rip Van Dam, to Johannes
Fer, Henrick Schaeffer, Teunis Swart, and Henrick
"alkenbergh.
s plaintiffs gave in evidence, a deed from them to Jonas
0y, dated in January 1730—81, realeasing ¢ all the
: full and equal seventh part of all the undivided lands
Sceharie river and the hills, from Fox’s creek
. place where two rivulets or runs of water come in
» and fall or run in Scoharie river, by north of Gar-
tt Town.” After this, was adduced the will of Jonas
0y, made in January 1749—50, by which he devised
ae half of the lands owned by him in Scoharie, to
1us Le Roy, and the other half to David Le Roy, after
eath of Maria his wife. It was then proved that Da-
ied, leaving an only son, named William, one of the
s of the plaintiff, in behalf of whom Adam B. Vro-
further testified that, about fourteen years since, the
idant himself shewed the corners of the lot called No.
and its boundaries, which included the premises in
Hen, and said it was Le Roy’s lot. That one of the
rs, Levinus Le Roy, about the same time requested
witness to take charge of this lot, and sce that there
no waste of timber, that it had always been called Le
?slot. That it had never been cleared or fenced till
it four or five years since.
‘eter Becker deposed, that Le Roy’s lot lay north of
fegreek, and south of Crab’s hill, éetween the hills and
dusie croek, but ke did not know whether lot No. 156,
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hy on the hills or not. It was proved by three witnesss
that the defendant had sworn, before a magistrate, ona
certain occasion, that he had been in possession of the puie
mises eight or nine years, that he held the west end of th
lot under Henry Lawyer, and the east. end he claimedfn
his own right, amounting to about fifteen or nineteen acrey
and also that the defendant said it had once been Le Royh
Tot. O
Thomas Machin, a surveyor, swore, that in June. 180k
he surveyed lot 156, at the request of one of the lessom
and thaty according to his survey, the premises were includ
ed in that lot. sudt
On the part of the defendant it was contended, that ta
premises in question lay on the bills, and were not included
in the boundaries above mentioned, to prove which sevesinl
witnesses were examined. o
Nicholas Sternbergh swore he was seventy-nine years ol
and was brought up near the premises; that forty or
years ago Jonas Le Roy, under whom the lessors of thi
plaintiff derived their title, shewed him the bounds of &
land above described; that he the witness was well acquaist
ed with the premises in dispute, and knew they do not M
within those bounds, and Jonas Le Roy had told the wia
ness, that his (Le Roy’s) deed did not cover the premild

that he was easterly to the hills only. -
Peter Mann, a surveyor, deposed that he had run es
lot 156, and the premises were not included init. .

Nicholas Sternbergh and David Sternbergh deposed, - tha
they were acquainted with the premises in question, am
that they are situated upom what are commonly calied th
Hills, and are not included in the bounds of Jonas Le Reyt
deed. One witness swore that the defendant had from tm
to'time, for forty or fifty years past, cut wood for fire am
fences on the premises; and another witness testified. thi
the defendant had cleared and cultivated the premises-fo
about twenty years last past.

On this evidence the jury found for the plaumﬁ" -

Tiffany for the defendant. The application is for'
new trial. The verdi€t being contrary to law, evidewge
and the sense of the court. From the case it does not ap
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war that the plaintiff, or those under whom he claims, have
merbeen in possesion of the lands demanded. This must
tallcases be shewn. Run. Ejet. 28. 4. It is indispensa-
ly neecssary also that he manifest to the court a right of
wry. Ibid. 42. and the reasons are clear, because, as the
tion is possessory, and you must enter to possess, you
antestablish a possession, and a right of entry to obtain that
owesion, from whence you are ejeted. Therefore, in
» Bure. 126, the court decided against the remedy,
howgh the phaintiff had a right. Because, the right to en-
=, en which this altion is founded, was gone: so here,
the defeadant having been in possession more than 20
reans, the right of entry is lost, and whatever may be the
the of lessors of the plaintiff, a recovery cannot be had.
e weight of evidence is also in favor of the defendant.
Gibhard contra. The reasons for grantinga new trial
mstbe colleted from the whole of the evidence, and the
twre of the case, 1 Burr. 44. Where the evidence pre-
woaderates against the verdit, the court will grant a new
rial; when it does not, they will refuse. The point agi-
uedat the trial was, whether the premises are within the
ouadaries of lot 156, or not. By part of the testimony,
t appears, they were ; and, in cases of a contrariety of evi-
lence, the court will never take away the right of the jury,
wdtry fa&t and law also. The right of entry must have
xen made out, or the plaintiff could not have had a verdict.
[he decharation of the defendant himself, as proved at the
Tal, is an answer to the argument respecting possession,
mdright of entry. He said, he held the land as tenant to
tele Roys ; this was only 14 years since: as his pos-
®mion was the possession of the Le Roys, it shews they
W possessed within 20 years, the action, therefore, well
bmghe. The 50 years cutting wood, does not destroy
#econclusion, for it only proves a 50 years continuing to
tjmes. The right of the lessors is established by the ac-
bowledgment of the defendant himself, within 20 years,
mdnot to be prejudiced by any inference. There is no-
ting, therefore, to induce the court to set aside the verdict.
: “IMny in reply. The application is to the discretion of
- "'Tuflegy ex dem, Atkyns v. Horde & al.
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the court. If there madwbtofthepmpnetyofd\e
di&, the court will not suffer the possession of the def
ant to be changed. The injury might be more than 2 ”
sequent recovery by the now defendant could comm
As to the confessions of the lessors’ title, if their ri
entry was goue, it could not be revived by the adﬂ
ledgment of the defendant.
Per. curiam. Delivered by Thompson, Justice. .‘
This was an altion of ejeCtment, tried at the Scw
circuity in June, 1802. The plaintiff deduced a title, h
certain piece or trat of land, lying in Schuyler’s paty
and which was known and distinguished by Lot Ne. 14
and bounded as follows ; « A/ the one full, and equal svus
part, of all the undivided lands between Schobarie river
the hills, ﬁomFox.t Creek to a place where tawo rivdets or .
of water come in one, andfall or rum in Scbobamnuq
worth of Garlickt Town.” The only enquiry on the 4
was, whether the premises in question were compt
within the boundaries above mentioned. 5
The jury found a verdi& for the plaintiff, and aﬁ
tion is now made for a new trial. ;
The description of the premises to which the plamti!' -
duced a title,gis vague and uncertain ; they are descri
as lying < detaween Schobarie river and the hills, from R
Creck, to a place where two rivulets or runs of water comb ¥
one, and Jall or run in Scbobaﬂe river, by north of G'.ﬁ
Town.” This uncertainty may account, in some

for the different results in the surveys made by the \1?
be

paxties, and for the contradiQion which appears inthe
mony. The plaintifi”s eastern boundary appears to

bills, and the enquiry was, where is the dividing line
the flats and the hills? The testimony on &epﬂt
the plaintiff, except that of Adam B. Vroman, is
pally as to general reputation, that this was calidd
Roy’s lot. Mr. Vroman, however, swears, that &
fendant shewed him the corers of lot 756, and the 4
daries, and he, the witness, said, they included the
mises in question. On the part of the defendant,
las Sternbergh swore, that the plaintif’s ancestor,
whom they claimed, as much as 40 or 50 years '
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: to him, his boundaries, and that they did not
premises ; that he was born and brought up in
surhood, and had always been well acquainted
premises, that Jonas Le Roy, the ancestor
ntiff, expressly declared to him when he was
ut his boundaries that his deed did not cov-
}, which is now indispute. It appeared also
stimony of two other witnesses that the lands in
ron what always has been called the Aills, and
endant has occasionly, cut timber on the pre-
orty or fifty years past. The testimony is cer-
contradiCtory, but none of the witnesses ap-
e been impeached. Their testimony however
very different impression when put on paper,
t would, to hear them examined. Judging only
ase the weight of evidence is with the de-
And although this of itself isnota sufficient
granting a new trial in all cases, yet from the
ippears, there is well founded reason to be-
has not been done. And that another exami-
he cause ought to be made, before the posses-
iged, we are therefore of opinion, that a new
to be granted on payment of costs,

Renaudet aguinst Ephraim Crocken.

1s an a&ion of trespass quare clausum fregit tried
circuit for the county of Saratoga in the year
ge his honor Mr. Justice Kent. The only
ised for the determination of the court were :
ether if a trespass be committed in a part of a
h, by a division made before the commence-
i action, is anncxed to another township, the
1 declare as for a trespass committed in the town-
the locus in quo was originally situated ?
ether, a surveyor, acting under the authority of a
sinted by virtue of a power of substitution in a
ttorney, ought to be admitted to testify to the
ch survey, without shewing the letter of attor-
hit was acknowlezdged to exist ?

7 v
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8d. Whether an agent, having received several sums o
money on account of trespasses alleged to have been come
mitted on the lands of his principal, and which he premj
sed to refund if he did not recover in the preseat ah
was a competent witness.

The fourth was merely as to the weight of testxmny-

Per. curiam. Delivered by Livingston, justice. e

1. The trespass having been committed in 1797, a4
place then within the town of Saratoga, the plaimtiliy
had aright to allege it was done, in that town acoordigy
to the truth of the case without regard to its subsoquesé
division. The judge therefore properly over-ruled dmﬂ
jeétion. ',

2d. It was not necessary to produce the plaintiffs lettwf
sttorney to Beriah Palmer. The object of Baldwin's tesie.
mony was to shew that Jacobs lived on a lot of the plyige
tifi"s, and acknowledged his right ; that ¥ was theape
garded as the plaintiff’s, taken care of as his, and possesly
ed under him, whether this had been dene under a
or not, was immaterial. The ownership and pomom
or under him were the important fas to be established.. -

8. Beriah Palmer was a competent witness, sotwithe
standing the agreement he may have made to refund the
monies he had received from other trespassers, in case the
plaintiff’s failed in this suit. Such monies must have bees
received for the plaintiff, and he only, and not the witnes
would be affected by such refunding. P

4. If the jury believed the plaintiff’s witnesses, and. ﬂ :
are to presume they did, the verdit is not against evidenoy
and ought not to be disturbed. v

Thomas Pcttmgal qui tam, against Jamﬂ
Brown. ey

THIS was an adlion of debt, under the statute of uuq‘
brought in the common pleas for the county of Oneida,
recover the excess of interest paid over and above the
rate allowed. The faQs were that one Joseph M‘
borrowed a sum of money from the defendant, and by wi-
of security assigned to him 3 lease as a pledge, accompagle
ed by a promissory note (intended to operate as a bill of sale))
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mse and a'cow. On repayment, the assignment and
rese, by an. agreement executed by both parties, to

They were therefore,. on the loan being returned,
py and the agreement cancelled by tearing off the
md seals affixed:

year limited by the a&* for suing for the penalty the

clapsed, the altion was neccssarily, only for the

of imterest. To prove the usurious contradt, and P,

w, Loomis the borrawer was called on the part of