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OHIO
CIRCUIT COURT REPORTS.

NEW SERIES—VOLUME X.

CAUSES ARGUED AND DETERMINED IN THE CIRCUIT
COURTS OF OHIO.

RECOVERY FOR CARE AND SUPPORT FURNISHED TO
A DECEDENT. :

Circuit Court of Wood County.

FRrANK P. CLARK, ADMINISTRATOR OF THE ESTATE OF CATHARINE
GrANT, DECEASED, v. ABNER BOLTZ ET AL.

. Decided, April 29, 1906.

Contract—For Care and Support During Remainder of Life—Property
to be Conveyed in Consideration—Failure to Make the Conveyance
—Action for Quantum Meruit—Not for Enforcement of Contract—
Evidence as to the Contract—Limiting Recovery to the Value of
the Property—Charge of Court—Special Requests—Pleading—
Surplusage—Parties—Misjoinder.

B and wife brought an action against the administrator of G for per-
sonal judgment on account of care and support furnished to G
for a number of years. The petition set forth an agreement
whereunder such care and support were to be furnished to G dur-
ing the remainder of her life in consideration of a certain house
and lot being conveyed to them, of which G died the owner, and

intestate. Held:
]
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1. The action was for a quantum meruit, and the references in the
petition to the agreement or contract were surplusage.

2. The defendant, having successfully interposed an objection to the
introduction of testimony as "to the value of the house and lot,
will not thereafter be heard to complain that the recovery may
be for a much larger sum than the value of the house and lot.

3. An allegation of demand and default is not necessary in such a
case; the presentation of the account to the administrator and
its rejection by him was sufficient.

4, The claim that the proof has established that the cause of action,
it any existed, was in favor of the wife, and not in favor of both
husband and wife, does not on review furnish a basis for the con-
tention that there has been a misjoinder of parties, where leave to
answer as to the alleged misjoinder was not sought at the trial
below; nor would the joining of the husband, by gift, assignment
or otherwise, in the right of action existing in the wife, be nec-
essarily a matter of any prejudice to the defendant administrator.

6. Where the record does not affirmatively show that requests for
instructions to the jury before argument were submitted in writ-
ing, the correctness of the instructions will not be inquired into
by a reviewing court.

PARKER, J.; HAYNES, J., concurs.

The action below was by Abner Boltz and his wife against
Frank P. Clark, administrator of the estate of Catharine
Grant, deceased. In the petition it is set forth with consider-
able particularity that the plaintiffs, being husband and wife.
entered into a contract—with one Catherine Grant to the effect
that the plaintiffs should board and lodge her, and she on her
part was to provide a house for all of them; in this house she
was to have a special room of her own; the remainder of the
house was to be the habitation of the plaintiffs, and at her
death this house was to be the property of the plaintiffs as
compensation to them for her support. The petition does not
so aver, but the evidence discloses that the contract was oral.

The petition does not state distinctly that Catherine Grant
failed or refused to perform her part of the contract, but it does
disclose that she died intestate the owner of this property, so
that it went to her heirs.

The plaintiffs set forth that the value of what was furnished
in the way of services, purchases, support, ete., was nine hun-
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dred and thirty-one dollars and ninety cents, covering a period

of nearly six years, from January, 1898, until October 10, 1903;

and for the same period they credited five dollars per month for

the use of the premises as rental, making three hundred and

forty-five dollars; and they ask for a judgment for the balance,
of five hundred and eighty-six dollars and ninety cents, and in-

terest.

A general demurrer to this petition was filed. It is
stated that the point made upon the demurrer was that the
petition disclosed that if there was a cause of action at
all. it was one for specific performance, that it was not quite
sufficient in its averments for that purpose,'and there was no
prayer for specific performance, but a prayer for personal
judgment ; that while the petition disclosed imperfectly a clause
of action of that character, the action was in effect an action
at law. The demurrer was overruled.

It seems to uys that there is a good deal in this petition that
might have been safely omitted from it. That, of course, would
be no reason for sustaining the demurrer to it; but it is because
of this large amount of matter disclosing the contract and
giving to the petition the appearance of a claim for the specific
enforcement of a contract, that counsel for plaintiff in error
seem to have been led to the view and conclusion that it was an
action of that character, or should have been so framed dis-
tinctively.

It appears to us, however, that it is an action for a quantum
meruit, and not for the specific enforecement of this contract. and
that as an action for quantum meruit all reference to this contract
might have been omitted. Some years ago the firm of which
I was a member had a claim of this nature which we under-
took to enforce, in the case of Marr v. Loo, and in that case in the
petition we made no reference whatever to a contract,
although there was a contract of this character; we sim-
ply sued on a quantum meruit, and the petition was very
brief indeed, and that petition passed muster both in the lower
courts and in the Supreme Court. In the course of the
investigation we undertook to prove the contract, and the
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court of common pleas would not allow us to do so. The ac-
tion of the court of common pleas in the premises was
affirmed by the circuit court, but both courts were reversed by
the Supreme Court—that court holding that we had the right
to prove the contract not to obtain specific performance thereof,
because the contract being oral, and being in respect to land,
could not be enforced on account of the statute of frauds, but
that we had a right to prove the contract as a part of our show-
ing that the services were not performed gratuitously; the court
holding that since the contract could not be enforeed, and since
the services were not performed gratuitously, we had a right
to sue and recover on a quantum meruit. The final hearing in
the case, including the petition and all matters pertaining to
it, will be found in final record No. 49 of this court, and the
mandate of the Supreme Court will be found at page 309 of that
record. We came back and retried the case along those lines,
though we failed to recover for lack of evidence to satisfy
the jury, and failed to have the matter reviewed again by the
circuit court on account of some irregularity in preparing
our bill of exeeptions, and so the matter ended; but that par-
ticular point was considered and passed upon by the Supreme
Court. So we think that the plaintiffs in this case had a right
to sue upon a quantum meruit, and that the petition is suffi-
cient along that line, and that all of this matter about the
contract set forth in the petition, may be regarded as sur-
plusage.

In Berry v. Collins, 9 C. C. R., 656, an action for services as a
housel':eeper. while this particular point does not appear to have
been involved, it is referred to by Judge King in his opinion at
page 660. There was in the case testimony that the defendant
promised that he would give the plaintiff a farm as compensa-
tion for her services, and Judge King in the opinion, says:

““In this connection the court refused to allow the plaintiff
to show the value of any farm, or of the farm which seemed
to have been indicated by the declarations of Mr. Berry in
stating that he would give her a farm. Nothing was done by
the court in that respect certainly, which could be prejudicial
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to the defendant. Circumstances could be easily imagined
where that class of testimony would be entirely competent;
but it is perhaps not necessary to pass upon that. I might
suggest, however, that if there was testimony that went to
the jury that could be said to tend to prove that he had en-
gaged this woman under a promise to give her a farm for her
services, such an arrangement or contract would be within the
statute of frauds, and she could not enforce it, and she might
sue, as she did in this case, to recover the value of those serv-
ices, and the value of the farm would be competent evidence
to be given to the jury for the purpose of showing exactly
what he intended to pay her. That far it would be competent
to show that her services were worth as much as that farm.
A wverdict would not be disturbed based upon that kind of
testimony.’’

It will be observed that Judge King’s opinion goes a little
further than the holding of the Supreme Court, in the case of
Marz v. Loo. 1t is intimated that the value of the farm might be
the measure of damages. That. question was involved in Marz
v. Loo, but all we asked in that case was leave to show that the
services were not gratuitously performed.

It is urged in this case that the amount recoverable for the
services, if this contract were established by the evidence, would
be the value of this house and lot—whereas the recovery here
may be for a great deal more, that the house and lot may not be
worth over a hundred dollars, while recovery was of many times
that amount. There may be something in that; we are not pre-
pared to say; we have not been called upon to examine into the
question closely, but we think that in the view of the condition
of this record the plaintiff in error is not in a position to take
advantage of the absence of evidence as to the value of the house
and lot, and we shall assume that the house and lot was worth as
much as the amount of the recovery, for the reason that the
plaintiffs below undertook to prove the value of the house and
lot and this was objected to by the defendant below, and
because of that ohjection the plaintiffs were not permitted
to make this proof; and having stood in the way of making
this proof, this court will not now assume, in order to find
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ground ‘for reversal of this judgment, that the house and
lot were not as valuable as the amount of this recovery. What
plaintiff so offered to prove is found on page 97 of the record.

It is said that there is no allegation or proof of a demand
of performance and a default. If this were an action for
specific performance of the contract, perhaps something of
that kind would be necessary; but nothing was necessary in
this case other than what was done—the presentation of the
account to the administrator and its rejection by him.

It is said that the evidence discloses that this cause of action,
if there was a cause of action, was in favor of the wife and
not in favor of the husband; that it was not joint, and that
therefore there was a misjoinder; and that this results from the
fact that the deceased lady promised in her lifetime from time
to time to convey this property, or declared it was her purpose
to convey it, to the wife. Looking into the record we find her
declared purpose stated both ways. She seems to have said on
occasions that she meant it for ‘‘them,’’ referring to the husband
and wife, and it appears that the support furnished to her and
the services, were furnished and performed by both husband and
wife. But aside from that we think that question can not be
raised now by the plaintiff in error. There was no demurrer
upon the ground of misjoinder though perhaps nothing can be
claimed from that hecause it is not disclosed by the petition
that it was a cause of action in favor of one and not the other or
of both. But passing that, there was no answer that the cause
of action was not in favor of both, but that if it existed it was
in favor of one; in other words, the plaintiff in error did not
seek to take advantage of this misjoinder, if there was one, by
either demurrer or answer, and the statute, Section 5063, pro-
vides as follows:

““When any of the grounds of demurrer to the petition do
not appear on its face, the objection may be taken by answer;
and if no objection be taken either by demurrer or answer,
the defendant shall be deemed to have waived the same, except
only the objections that the court has no jurisdiction of the
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subjeet of the action, and the petition does not state facts suffi-
cient to constitute a cause of action.”’

That certainly is very plain. Had the plaintiff in error been
desirous of taking advantage of claimed misjoinder, an answer
should have been filed. That was not done but it is urged by
the plaintiff in error that the fact of the misjoinder developed
upon the trial of the case. That is no reason for not complying
with the statute. If that fact then developed and plaintiff in
error had not been advised of it before, he might then have
taken leave to answer. The court would have undoubtedly given
him leave to make that answer. We know of no authority for
permitting one to pass the question without raising the issue by
pleading, and then undertaking to raise it upon the evidence
and show that the verdict should be set aside and judgment
reversed because it is disclosed by the evidence that the cause
of action was not in favor of all of the plaintiffs joined in
the petition. If it were true that the cause of action was in
favor of but one of the plaintiffs, if that plaintiff agreed to
share the cause of action with another by an assignment, either
as matter of gift or otherwise, or, not pursuing the method
by formal assignment, had agreed to join another as plaintiff so
as to give him a share of the recovery, it is not apparent that
that would be a matter of prejudice to the defendant in the case,
though the defendant might have objected to such misjoinder
had he cared to do so.

There were certain requests to charge on behalf of the de-
fendant below which were not given. We think the court was
justified in refusing to give these requests, because the proposi-
tions of law contained in them are not correct; but aside
from that we would not reverse the judgment in this case
even if we found that those instructions were correct, for the
reason that it is not disclosed by the record affirmatively, as
it must be to justify a reversal upon that ground, that
the requests were submitted in writing. The record says:
‘‘Before any argument of counsel the defendant requested the
court to charge the jury as follows, to-wit:’’ and then’ follow
these charges.
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The case of The Toledo, Fremont & Norwalk Company v.
Gdbert, 2 C. C.—N. S., 432, presented this same question.
The opinion is by Judge Hull, and on page 436 he says:

““This record before us does not show that these instruc-
tions that were requested of the court were written instructions;
it simply shows that the defendant submitted to the court
certain requests which they asked to be given to the jury
before argument, and shows that the court gave some instrue-
tions. It does not show that the court read those that were
given, and if there should be any inference at all it might
be inferred that those were committed to writing or printed,
by someone, but by whom it does not appear. And as to those
that were refused, the record shows nothing, and for aught
that appears in the record, the requests, as is often the case
after argument, may have been oral requests of counsel, and
not made in writing. To constitute error in the action of
the court in this respect, the record must show affirmatively
that the requests for instructions were written requests, which
the statute clearly contemplates the court shall have oppor-
tunity to examine and deliberate upon, if it desires, before
they are given to the jury or refused.”

That has been our construction of the statute as applied by us
in a large number of cases, though that is the only reported case
I am able to lay my hands on at this time. The paragraph of
Section 5190, Revised Statutes, applicable, reads:

‘““When the evidence is concluded, either party may present
written instructions to the court on matters of law, and re-
quest the same to be given to the jury, which instructions
shall be given or refused by the court before the argument
to the jury is commenced.”’

We think a right of recovery on a quantum meruit of the
amount that the jury returned in their verdict was clearly
established by the evidence, that the verdict was right, and that
the judgment ought to stand, and it will be affirmed.

S. P. Harrison and Poe & Poe, for plaintiffs in error.

W. H. McMillen, for defendant in error.
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SIDEWALK ASSESSMENTS.
Circuit Court of Cuyahoga County.

FANNIE MEEK V. THE VILLAGE OF COLLINWOOD ET AL.
Decided, November 12, 1906.

Corporations, Municipal and Village—Procedure for Construction of
Sidewalk—And Assessment of Cost Upon Abutting Property—
Change of Material—Notice—S8ections 1536-210-211a-232 and 235.

1. When council provides for the construction of a sidewalk, and
serves notice on an abutting owner that in case of his failure
within a specified time to construct a walk of certain material
and a certain width, it will be laid by the municipality or village
and the expense assessed back upon the property, all procedure has
been had which is necessary for the construction of the walk and
the levying of a proper assessment therefor upon the property.

2. But where the notice served on the property owner calls for a walk
constructed of sand-stone, no greater obligation is imposed on the
property owner than if he had entered into a contract for a sand-
stone walk, and the laying of a cement walk by the municipality
without further procedure imposes no obligation on him for the
cost thereof.

MagrviN, J.; WINCH, J., and HENRY, J., concur.

Heard on appeal.

This is a suit brought by Fannie Meek against the village of
Collinwood and its treasurer to restrain the collection of an
assessment made upon the property owned by the plaintiff. It
comes here on appeal from the judgment of the court of common
pleas.

The facts are that Fannie Meek owned, or did own, a lot in-the
village of Collinwood, abutting on Kirby avenue; that the village
or the council of the village passed a resolution to construct a
sidewalk on Kirby avenue, from Adams avenue to Elm street
in the village of Collinwood. The specifications appear here in
the general statement of facts, and provide that a sidewalk shall
be constructed on that street to be of sand-stone, sawed on both
sides, and to be five feet in width and two and one-half inches
thick, laid to the proper grade and six inches from the lot line.
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That resolution was passed on the 23d day of March, 1903, and
thereafter a notice was served upon each of the property owners
who resided in the village or the county, and published to the
non-residents. This plaintiff was a resident of the village of
Collinwood and received this notice, or the notice which was di-
rected to be served and was delivered to the proper officer of
the village, notifying the plaintiff of the passage of the resolu-
tion, and the notice containing the following:

“Mayor’é Office, Collinwood, O.

June 10, 1903.
““To Fanny Meek:

““You are hereby notified that according to the provisions of
a resolution passed by the council on the 11th day of May, 1903,
you are required to construct a sidewalk in front of your prem-
ises on the southerly side of Kirby avenue, between Adams
street and Elm street, known as No. on said street. Said
sidewalk to conform to the following specifications: to be of
sand-stone sawed on both sides, to be 5 feet wide, 214 inches in
thickness and laid 6 inches from the lot line, and to be con-
structed in accordance with the general ordinances of the vil-
lage pertaining to sidewalks.

“Jf said sidewalk is not constructed within thirty days from
receipt of this notice, the council will have the same done at your
expense, and the costs will be made a lien upon your property
and collected with penalty and interest as provided by law.”’

And then follows the endorsement by the clerk.

The notice, as already said, contained a copy of the resolu-
tion that upon the failure of the property owners to construct
the sidewalk, the village would proceed to construct the sidewalk
and assess the expense thereof upon the property owners; that
is, the proper amount of such assessment upon each property
owner.

The plaintiff did not construct the sidewalk. The village did
construct a sidewalk at this point in front of the premises of the
- plaintiff, nearly a year after the passage of the resolution. At
the time this sidewalk was constructed, this plaintiff was absent
from the village and knew nothing of its being done, until after
the work was completed.
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As a matter of fact, the sidewalk which the village constructed
was constructed of cement and not of sand-stone. And the
agreed statement of facts contain these words: ‘‘A cement side-
walk is of a different material than sand-stone; it is a mixture of
cement, sand and gravel.”’ And then it tells what sand-stone
is. And the cost of said cement sidewalk is substantially the
same as the cost of the sand-stone.

The plaintiff failed to pay the assessment which was certified
as a lien upon her property to the county treasurer of Cuyahoga
county, who, if not enjoined, will proceed to collect the amount
of that assessment.

It is said, first, the village could not lawfully construct a side-
walk and have it assessed upon the property owner under the
proceedings that were had in this case. And attention is called
to Section 1536-210 of the statutes, which is Section 50 of the
municipal code, which provides that—

‘““The council of any municipal corporation may assess upon
the abutting, adjacent and contiguous or other specially bene-
fited lots or.lands in the corporation, any part of the entire cost
of and expense connected with the improvement of any street,
alley, dock, wharf, pier, public road, or place by grading, drain-
ing, curbing, paving,’’ etc., and any part of the cost and labor
by a percentage of the tax value of the property assessed, in
proportion to the benefits which may result from the improve-
ment, or by the foot frontage of the property.’’

And by Section 1536-211a:

‘““Whenever it is deemed necessary by any city or village to
make any public improvement to be paid for in whole or in part
by special assessments council shall declare by resolution (three-
fourths of the whole number elected thereto concurring, except
as otherwise provided herein), the necessity of such improve-
ment.

‘“At the time of the passage of said resolution council shall
have on file in the office of the board of publie service in cities,
and of the clerk in villages, plans, specifications, estimates and
profiles of the proposed improvement, showing the proposed
grade of the street and improvement after completion, with ref-
erence to the property abutting thereon, which plans, specifica-
tions, estimates and profiles shall be open to the inspection of all
persons interested.’’
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And then it states that council shall also determine in said
resolution the method of the assessment, the mode of payment
thereof, ete.

It will be observed that the proceedings here were not in con-
formity with these sections of the statute. But there is a further
provision in the statute with reference to sidewalks. Beginning
with Section 1536-232, which is Section 70 of the municipal code,
as published in Ellis’ work:

““The council of cities and villages may provide by ordinance
for the construction and repair of all necessary sidewalks, or
parts thereof, within the limits of the corporation,’’ ete.

And then it provides—

‘“When the council of cities or villages declares by resolution
that certain specified sidewalks shall be constructed, the clerk of
council shall cause a written notice of the passage of such resolu-
tion to be served upon the owner or agent of the owner of each
pareel of land abutting on such sidewalk, who may be a resident
of such city or village,’’ ete.

And in Section 1536-235, it is provided that—

““If such sidewalks are not constructed within fifteen days *

* * from the service of the notice, * * * the depart-
ment of public service in cities and council in villages may have
the same done at the expense of the owner,’’ ete.

And I call attention especially to the last provision of Section
1536-235, which is Section 73 of the code—

‘“No other or further proceedings shall be necessary by council
proceedings,’’ ete.

It is said that notwithstanding that provision it was still neces-
sary before the council of the village or the hoard of public
service in the city may assess upon the property owner the cost
of constructing the sidewalk, that there shall have been an ordi-
nance passed, and that there shall have been the plans and speci-
fications on file, as provided in Section 1536-210.

The Legislature has distinetly said that no other or further
proceedings than those contained in the sections last read, which
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provide for exactly what was done in this case, would be neces-
sary.

And so we hold that the proceedings of the council in provid-
ing for the construction of the sidewalk and the serving of the
notice and the like, was all that was necessary to authorize the
construction of the sidewalk, if it constructed the sidewalk which
it said it would construct, and to have the cost of such construe-
tion assessed upon the property.

So that there remains the question only whether having pro-
vided for a sidewalk of sand-stone it should be constructed, and
that upon failure of the owners to construct such sidewalk the
village should proceed to do the work and assess the cost upon
the property owner. In short, did the village do what it said it
would do? Did it say to this woman unless within fifteen days
from the service of this notice you ednstruct a sand-stone side-
walk, six feet wide—giving the dimensions of the sidewalk—
we will construct such sidewalk at your expense, and you will
have to pay for it. Is there a greater obligation upon her than if
she had entered into a contract? The village had the authority
to construct a sidewalk of cement if it wanted it. Tt could have
passed a resolution and notified her; and if such sidewalk was
constructed by the village, provided she did not construct it. and
they put in something else which was just as good and did not
cost as much and want her to pay for that, I ean’t see where she
is under obligation other than she would be under obligation to
do if she had entered into a contract. If she entered into a con-
tract with the village, the village had the right to do just as
provided in this resolution and require her to pay for it. The
village said, if you do not care to do it, you let us do it and
you pay for it. By her silence she said. you proceed; and.
instead of putting in the sidewalk they told her they would put
in they put in something else that was just as good. I suppose
it could hardly be claimed by any one that if an arrangement
had been made. that in a house that was being built there should
be a particular finish, a particular wood used in the parlor. that
it should be finished in a particular way, and a wholly different
kind of woodwork was put in, that though just as good, that the
owner would be required to pay.
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We think this woman was not bound to pay for this sidewalk.
The injunction prayed for in the petition is allowed.

Miller & Linder, for plaintiff.

C. L. Stocker and E. H. Tracy, for defendant.

VERIFICATION OF PLEADINGS.
Circuit Court of Cuyahoga County

Tue BuLLoci-BERESFORD MANUFACTURING Co. v. H. E. HEDGES.*
Decided, June 26, 1906.

Pleadings—Verification of—When Made by an Agent or Attorney of a
Corporation—Officers Whg May Verify Pleadings Without Restric-
tion—=Sections 5102 and 3109.

The provisions of Section 5109, Revised Statutes, regarding verification
of pleadings by agents and attorneys, apply to the pleadings of
corporations as well as those of natural persons.

WincH, J.; HENRY, J., concurs; MaRvIN, J., dissents.

Error to the court of common pleas.

The question presented by the petition in error in this case
is whether a petition in an action instituted by a corporation
having its place of business within the county should be stricken
from the files because it was not verified by an officer of the
corporation. The verification complained of was by the corpora-
tion’s attorney, no reason being given why it was not verified by
an officer, and no statement being made that the facts were
within the personal knowledge of the attorney.

This question requires a construction of Sections 5102 and
5109, Revised Statutes of Ohio; the former section, so far as
applicable, reads as follows:

‘““Every pleading of fact must be verified by the affidavit of
the party, his agent or attorney; when a corporation is a party,
the verification may be made by an officer thereof, its agent or
attorney.”’

*Affirmed by the Supreme Court, March 19, 1907; reported, 76 Ohio
State, —
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Section 5109 provides: ‘‘The affidavit verifying a pleading
can be made by the agent or attorney only when;’’ then follows
four specified cases when it can be done, within none of which
the verification in this case is brought.

It is said that Section 5109 does not apply to the pleading of

a corporation. The common pleas court held otherwise. We
apprehend that it was right.

Were it not for Section 5109, under a fair construction of
Section 5102, read without reference to any other law, we take
it that every pleading, whether of a natural or artificial person,
might be verified by an agent or attarney, without restriction
or qualification.

The same may be said of Section 5109. Read by itself it ap-
plies to all pleadings, whether of natural or artificial persons.
It is a manifest limitation upon the privilege of having pleadings
verified by agents or attorneys, granted under Section 5102.

It would seem, then, that by combining the two sections there
would not result any exemption of corporations from the opera-
tion of Section 5109, though we are aware that the conclusion
reached by the Common Pleas Court of Cuyahoga County is
not in harmony with the conclusion reached by the Common
Pleas Court of Franklin County, 7 N. P., 127, and the Common
Pleas Court of Lucas County, 2 N. P., 260.

The two cases last cited proceed upon the proposition that
officers, agents and attorneys of corporations are all of them
its agents. True, but it does not follow that all its agents and
attorneys are officers, and we believe that the only agents of a
corporation who may verify its pleadings without restriction
are such as are strictly officers, having charge and control of its
affairs, whom the law must presume to have sufficient knowledge
of its affairs to warrant them in verifying statements of fact
on its behalf, as though made for themselves.

The judgment is affirmed.

George 8. Groot, for plaintiff in error.

W. J. Patterson, for defendant in error.
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ALOTMENT OF COST OF IMPROVING JOINT COUNTY
DITCH.

Circuit Court of Huron County.

CoMMISSIONERS OF CRAWFORD COUNTY v. COMMISSIONERS OF
HuroN COUNTY ET AL; SMITH ET AL V. COMMISSIONERS
ofF IHuroN CoOUNTY, AND FERGUSON ET AL V.
CoMMISSIONERS OF HURON CoUNTY.

Decided, April, 1907.

Ditches—Improvement of a Joint County Ditch—Jurisdiction of the
Common Pleas—In an Action to Apportion the Costs of such an
Improvement—Right of Contribution from an Upper County—Not
Lost by the Ditch Becoming a Public Water-course by Operation of
Section 4510—Time Within which Viewers are to Report—Parties
—Who Should be Joined in an Action for Contridution.

1. Where it was decided, during proceedings by and before the boards
of commissioners of three counties convened for the purpose of
improving a joint county ditch, that the lower county should do
certain work upon the ditch in that county, reserving all rights
as to compensation from the other counties, the court of common
pleas has jurisdiction, by virtue of Section 4488a, of an action
against the other counties for an apportionment of the cost of the
improvement; and voluntary submission to the jurisdiction of
such court, by tender of issues in pleadings without questioning
jurisdiction therein and by assenting to the journal entries, is
equivalent to an agreement by a majority of the boards of com-
missioners of the several counties under which the alternative
procedure may be had in the court of common pleas under Sec-
tion 4510-10 to compel contribution for the expense of constructing
or improving an outlet for waters from other counties.

2. Where the county commissioners, by virtue of Section 4510-1, clean
and enlarge that part of a joint county ditch lying within their
county so that better drainage is provided for an upper county, con-
tribution may be had from such upper county to meet the cost of
improvement. )

3. Where a county ditch has once been established by law, and has
been used for a period of over seven years, it does not by operation
of Section 4510 become a public water-course in the sense that the
right to improve it as an established county ditch no longer exists.

4. Under Section 4510-10, viewers are given thirty days from the
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time of their appointment to act and report, and are not limited
to thirty days from the flling of the petition.

5. Provision is only made by statute for proceedings between the boards
of county commissioners of the different counties interested in a
suit for contribution for a ditch improvement, and the owners of
lands affected by the improvement can not join in the action and
become parties thereto.

Error to Huron Common Pleas Court.

C. H. Henkel and J. R. McKnight, for plaintiffs in error
cited—

As to jurisdiction of commissioners of one county to construct
a ditch in another county: Schamp v. Kennedy, 16 C. C., 604;
Carlin v. Hosler, 58 Ohio St., 694; Lucas County v. Fulton
County. 2 N. P., 47 (affirmed, Fulton County v. Lueas County,
12 C. C., 563) ; Zimmerman v. Canfield, 42 Ohio St., 463; Buck-
ley v. Lorain County, 1 C. C., 251, where the land of a party was
not benefited by the improvement; Redfern v. Hancock County,
13 C. C,, 233; Blue v. Wentz, 54 Ohio St., 247; Pleasant Hill
v. Commissioners, 71 Ohio St., 13; Greene County v. Harbine,
74 Ohio St., 318.

WiLbMaN, J.; HAYNES, J., and PARKER, J., concur.

Three cases numbered on the docket, 413, 414 and 415, involva
proceedings relative to a joint county ditch, so-called, with
regard to which there is some dispute concerning its precise
character, and as to what proceedings should have been taken.
The first of the cases so numbered is that of the board of county
commissioners of Crawford county against the board of county
commissioners of Huron county; the second of them, that of
Charles R. Smith and others against the board of county com-
missioners of Huron county, and the third, that of Daniel Fer-
guson and others against the board of county commissioners of
Huron county and others.

These are all based upon claimed errors of the court of com-
mon pleas in a proceeding instituted under favor of Section
4488a, Revised Statutes.

It appears that some time in the year 1905, petitions were
filed in the three counties, Huron, Crawford and Richland. for
the widening, deepening and straightening of a so-called joint
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ditch, known as the Noggle Joint county ditch, and certain
ditches draining into the same, known as Spring run and Marsh
run.

One of the three counties named (Huron) is the lower coun-
ty and the one into which the waters of the other two counties
would naturally drain, or into which waters might be conducted
by proper drainage. .

The commissioners of the three counties held certain meetings
and had certain proceedings, but we are favored with no record
of any of them until the date of March 6, 1906, when a meeting
was held at the office of the board of county commissioners of
Huron county for the purpose of further considering the peti-
tion of one J. W. Dawson and others, which was the foundation
of the proceedings. An examination of the record of this meet-
ing is vital to the proper determination of the controversy here
involved.

I may say that the claims of Richland county, as represented
by the board of commissioners of that county, are practically
eliminated from the contention here; no petition in error has
been filed by the board of commissioners of that county and the
real controversy here is between the board of commissioners of
Huron county and the board of commissioners of Crawford
county except in so far as certain residents of the two counties of
Richland and Crawford have sought to become parties in the
proceedings to contest before the court the claims of Huron
county under the statute to which I have referred.

Before entering upon any critical examination of the recorded
proceedings, it may be well to mention, in a general way, the
terms of Section 4488, Revised Statutes, immediately preceding
Section 4488a, Revised Statutes, which provides for the bringing
of a proceeding in the court of common pleas, Section 4488,
Revised Statutes, provides that when a ditch or improvement
is proposed, which will require a location in more than one
county, application shall be made to the commissioners of each
of said counties, and the surveyor or engineer shall make a re-
port for each county. Application for damages shall be made,
and appeals from the finding of the commissioners, in joint ses-
sion, locating and establishing such ditch, and from the assess-
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ment of damages or compensation, shall be taken to the probate
court of the county in which the greatest length of such ditch
or improvement is located; and a majority of the commissioners
of each county, when in joint session, shall be competent to
locate and establish such ditch or improvement; but no commis-
sioner shall serve in any case in which he is personally inter-
ested, and any two of the commissioners may form a quorum
for the transaction of business for their respective counties.

There are certain other provisions in the section which it is
not necessary to read.

Now, Section 4488a, Revised Statutes, provides:

““If the commissioners in joint session find in favor of the pro-
posed improvement, and are unable afterwards to agree as to the
proportion of the costs of location and constructing the improve-
ment, which shall be assessed in each of the counties, respective-
ly, the board of commissioners of either county may petition the
cburt of common pleas of their county for the appointment of
three disinterested freeholders, not residents of either of said
counties, who shall within thirty days thereafter, after being
duly sworn and upon actual view of said improvement, estimate
and report to said court the amount which should be charged to
the land in each county interested in said improvement, respec-
tively.”’

Now, examining the proceedings of March 6, 1906, we find it
recited that, among other persons present, were two commission-
ers of Crawford county, Samuel Easterday and J. H. Petri, with
all the members of the Richland and Huron county boards.

The meeting was called to order by the chairman of the joint
board. It is recorded that the minutes of the mecting of Feb-
ruary 23 were read and on motion, duly approved, but we are
not informed as to just what had taken place at the meeting of
February 23.

I now read from the record of the proceedings of March 6:

‘“After a further explanation of their reports by the engi-
neers of the several counties respectively, it was moved by Fel-
ton and seconded by Miller, that ‘Noggle Joint county ditch,’
‘Spring run’ and ‘Marsh run’ be cleaned out, deepened and
widened as prayed for in the petition.

““Mr. Easterday moved to amend the motion by providing
for the climination of that part of ‘Noggle Joint county diteh’
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which lies in Crawford county from the proposed improve-
ment. The amendment being accepted by Mr. Miller, the fol-
lowing vote was had on the amendment: Crawford county—
Easterday, aye, Petri, aye; IHuron county—Noble, aye, Mil-
ler, aye, Felton, aye; Richland county—Finney, aye, Baker,
aye, Patterson, aye. The amendment was carried by a unan-
imous vote.

‘“Then it was moved by Mr. Finney to further amend the
motion by providing that that part of ‘Spring run’ lying in
Richland eounty be eliminated from the proposed improvement.
That amendment was accepted and the motion was carried.”

It was moved by Felton and seconded by Miller that the mo-

~ tion be amended by providing that of the cost of said proposed

improvements exclusive of that part of ‘‘Noggle Joint county

ditech’’ in Crawford county, and that part of ‘‘Spring run’’

in Richland county, there shall be paid by Crawford county,

$1,300; Richland county, $750, and by Huron county, the hal-
ance of the cost thereof.

A vote was taken on this motion and it was declared lost.
All these are proposed amendments to original motions. Then
it was moved by Finney and seconded by Patterson to amend
the motion by providing that Huron county pay all the cost
of said proposed improvement.

The vote on this amendment was unanimously no, all the
commisioners from the three counties present voting against
the proposition to amend the original motion by throwing the
entire charge upon Huron county. It was then moved by Fin-
ney and seconded by Baker that the motion as amended be laid
on the table and the vote was unanimously in favor of so douing.

It was then moved by Finney and seconded by Baker—

““That it is the sense of this joint board that that part of
‘Noggle Joint county ditch’ lying in Huron county be im-
proved, reserving to Huron county any existing right of re-
eovery for benefits to, or damage caused by Richland and Craw-
ford counties or landowners therein.”’ ’

Up to this time there is no hint that this was not a joint coun-
ty ditch which was sought to be improved. No question is
raised in this meeting, and we are not advised that any was
raised in any prior one, as to the legality of a proceeding for
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the improvement of an existing joint ditch, parts of which were
in all of the three counties named. '

The motion which I have just read was carried by a unani-
mous vote. It was then moved by Finney and seconded by
Petri that the reports of the engineers of the several counties -
be accepted, and this motion was carried by a unanimous vote.

It was moved by Easterday, one of the Crawford county com-
missioners, and seconded by Patterson, that the joint board ad-
journ subjeect to call of its president and this motion was car-
ried by a unanimous vote, and the meeting adjourned.

It will be noted that while there was no question raised as to
the legality of the proceedings, under Section 4488, Revised
Statutes, applicable to a joint ditch, still there had been no
agreement as to the proportion of the expense which should be
borne by the one county or the other. There was no agreement
among the commissioners, for instance, that Crawford county
should bear a proportion of the expenses stated, and that Huron
county or Richland county should bear another. We are left
with the express reservation that Huron county preserves all
its rights as to compensation from the other counties, whatever
those rights may be.

On March 8, 1906, the board of county commissioners of
Huron county commenced its action in the Court of Common
Pleas of Huron County, Ohio, under Section 4488a, Revised
Statutes, alleging a failure to agree as to the proportion of the
expenses that should be borne by the different counties, and
asking for the action of the court, under said section.

We find that summons was issued upon this petition and prop-
erly served on the board of commissioners of Crawford county
and also that the board of commissioners of Crawford county
filed an answer. There can be no question, in our judgment,
as to the jurisdiction of the court of common pleas of the board
of commissioners of Crawford county, authorized to represent
the county in the manner provided by this statute, and by the
general statute as to county commissioners, making that body
capable of suing and being sued.

I have before me the answer of the board of commissioners of
Crawford county. There are certain admissions in this answer
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which may be important in view of some of the contentions of
counsel.

It is expressly admitted that on October 10, 1905, a petition
praying for the cleaning out, deepening and widening of a joint
county ditch, known as ‘‘Noggle Joint county ditch No. 370,”
was filed with the proper officers in the said counties.

It is expressly admitted that on November 9, 1905, said boards

of county commissioners met in joint session at the place of
beginning of said proposed improvement.
It is expressly admitted that said boards of county com-
missioners met in adjourned joint session at the court house at
Norwalk, Ohio, on February 23, 1906, and also that the plaintiff,
the Huron county board, and the parties defendant, the Craw-
ford county board and Richland county board, were unable to
agree as to the proportion of the costs of location and construe-
tion of said improvement which should be assessed in each of
said counties respectively, and that they have ever since been
unable to agree.

This substantially admits about all the matters which the
statute provides shall constitute conditions precedent to the in-
voking of the jurisdiction of the court of common pleas under
Section 4488a, Revised Statutes. However there are certain de-
nials and averments which should be taken into consideration in
connection with the admissions which I have recited.

The answer alleges that no benefit would accerue to Crawford
county by reason of the proposed drainage; it alleges that the
lands in Crawford county do not need drainage; that they
naturally drain the waters into ‘‘said’’ swamp (which does not
secm to have been before mentioned in the answer), and that the
same are carried off through said ditch, referring evidently to
the ‘‘Noggle ditch’’ concerning which we have this whole con-
troversy, and if so, that that ditch is the natural outlet and
drainage of these lands.

Then we find this allegation in the answer:

‘“And this answering defendant says that the said surface
waters from off the lands in Crawford county have been running
through depressions in which said ditch is constructed since time
immemorial to the same extent that they now do; that said
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ditch would be the natural drain and outlet for said water, and
that all the land in Crawford county claimed to be affected by
this improvement is as naturally and sufficiently drained thereby
and as well and thoroughly as though this proposed improve-
ment had been made, or will be when said improvement has
been constructed. ,

““This defendant, for further answer, says that the proposed
improvement will not require a location in more than one county,
viz., Huron county, Ohio.’’

Then it urges that no part of the costs or expense should be
placed against Crawford county; that there are no lands in
said county which can be assessed for the location and construc-
tion of the same, for the reason that they are not benefited there-
by; and also that, if a portion of the expense for the location
and construction of this proposed improvement should be placed
against Crawford county, the same would be unjust, unfair and
inequitable.

It is urged by counsel for defendant below, plaintiff in error
here, the board of commissioners of Crawford county, that this
ditch had been in existence for many years and had not been
obstructed or interrupted, and that it had become a natural
water-course under the terms of Section 4500, Revised Statutes,
which provides when a ditch shall become a public water-course.
The language is:

‘““When a ditch has been established and constructed for the
public health, convenience, or welfare, either by private agree-
ment between two or more individuals, whose real property has
been affected thereby, or by a board of township trustees, or by
a board of county commissioners, and such ditch has been used
for the purpose of drainage of private lands or public highways
for seven years or more, without obstruction or interruption,
the same shall be, and hereby is declared to be, a public water-
course, notwithstanding errors, defects, or irregularities in the
location, establishment, or construction of the same, and such
public water-course shall, in all respects, be considered and
treated as a natural water-course, and the public shall have and
possess in and to such public water-course, the same rights and
privileges which pertain and relate to natural water-courses.’’

We do not understand, however, when a ditch has been once
established by law and has been used for seven years, that all
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right is lost to the proper authorities to widen or deepen or
straighten it; that it has become a natural water-course in any
such sense as to take away the right to improve it as an
established ditch. '

It is urged by counsel for plaintiff in error that as the work is
required by the joint voice of the boards of commissioners of
three counties to be done entirely in Huron county, therefore
no such proceeding as we have here is permissible, and that an
action should be brought under another section of the Revised
Statutes providing for the construction or improvement of an
outlet in one eounty to waters drained therein from another.

Section 4510-1, Revised Statutes, provides:

““‘In all cases where the commissioners of any county in this
state shall cause to be constructed or enlarged, or cleaned, or
repaired, any ditch, drain or water-course, the water from which
flows into an adjoining county or into or finds an outlet in any
ditch, drain or water-course constructed or being constructed in
an adjoining county, and in all cases where the commissioners of
any county in this state shall cause to be constructed, enlarged.
cleaned out or repaired, any ditch, drain or water-course, which
is or may be an outlet for any ditch, drain or water-course, of
lands of an upper county’’—and I emphasize the term ‘‘water-
course’’ in view of the argument which has been made under
Section 4500, Revised Statutes, that under certain circumstances,
a ditch becomes a public water-course and subject to treatment
as such—‘or which, by reason of any proposed improvement
thereof, will provide better drainage or a more sufficient outlet
for any ditch, drain or water-course, or lands of an upper county,
and in all cases where the commissioners of any county in this
state find it necessary to construct, or enlarge, or widen, or
deepen, or clean out, any ditch, drain or water-course of a lower
county in order to secure a sufficient and proper outlet for a
proposed ditch, drain or water-course 0of an upper county, the
commissioners of such upper county shall pay the commissioners
of such lower county such sum as may be agreed upon by the
commissioners of both counties, for the use and benefit of such
outlet, which sum the commissioners of said upper county shall
apportion to the lands in their county, for whose benefit said
ditch was, or is constructed,’’ ete.

There are several sections immediately following this, cul-
minating in Section 4510-10, in which we think that we find
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authority to the commissioners of any one of these counties for
an alternative procedure.

It will be noted that in the section which I have just read,
the right is given to the lower county to compel contribution by
the upper counties for work done solely in the lower county, in
the cleaning out or widening or improving a ditch which drains
the lands or water-course, or ditch of an upper county.

Section 4510-10, provides:

‘““All proceedings for the construction, cleaning out, repair-
ing or enlarging either of said ditches, in either the upper or
lower counties, whether or not the same have been originally
constructed as joint ditches or whether or not the diteh to be
constructed might be a joint ditch, may be commenced and con-
ducted in the manner prescribed by this act and the law pre-
scribed for single county ditches.”’

I should perhaps pause to say that the procedure in what is
here called ‘‘this act,”’ is a procedure instituted in the probate
court where the parties have not agreed upon the proper propor-
tion of the expenses.

Section 4510-10 continues:

‘‘But in addition to the manner of procedure prescribed in
this act for the construction, enlarging, cleaning out or repairing
of any ditch, which furnishes or may furnish drainage for more
than one county, proceedings shall be commeneced and eonducted
in the manner prescribed by law for the construction of joint
ditches, whenever a majority of each board of commissioners of
such counties shall agree.’’

This, we think, gives the alternative remedy under which the
board of commissioners of ITuron county might proceed in the
court of common pleas instead of the probate court, provided the
boards of ecounty commissioners have agreed to treat the case as
one where such procedure may bhe adopted. Ilave they done
so in this case! Perhaps not by any formal resolution to that
effect; but, by filing their answer in the court of common pleas,
by their agreement to what should be the finding of the court, on
July 5, 1906, by their assenting to the journal entry and by their
taking no exceptions to the action of the court on that occasion,
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it seems to us that they have acted as effectually as if they had
placed a formal motion adopting this procedure upon their
records. The entire procedure on March 6 was entirely in
harmony with the action which was taken in the court of com-
mon pleas. No objection was made in the court of common pleas
to the jurisdiction of the court unless we are to treat the excep-
tions filed to the report of the viewers on December 8, 1906, as
such an objection to the jurisdiction of the court.

Now, the court of common pleas, having that sort of jurisdie-
tion which we think it might properly assume, from the apparent
consent of all parties, and from the fact that summons had been
issued and served and answers filed, proceeded upon July 5 to
appoint certain viewers, non-residents of either of the three
counties named, to take action provided by law in the apportion-
ing of the expenses.

Section 4488a, Revised Statutes, provides for the appointment
of three disinterested freeholders, not residents of either of said
counties, who shall within thirty days thereafter, after being
duly sworn and upon actual view of said improvement, estimate
and report to said court the amount which should be charged
to the land in each county interested in said improvement
respectively.

It seems that by some inadvertence, perhaps, the persons ap-
pointed by the court in July failed to qualify or to make any
ecxamination as required by law or to file any report thereon;
and the attention of the court being called to these facts, at a
later date, during the same term, on August 6, the eourt reap-
pointed the same persons as viewers. More than the period of
thirty days having elapsed from the time of the filing of the
petition, and indeed from the time of their first appointment, it
is contended that the court had no jurisdiction to appoint viewers
after this lapse of time, and that the thirty-day period specified
by the statute is intended to begin with the day of the filing of
the petition in the court of common pleas.

This was not the view entertained by the court of common
pleas, nor is it ours. We think, as is ably suggested by Judge
Richards in the court below, that many matters might intervene
to prevent the court of common pleas from taking immediate
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action by appointment of viewers upon the filing of the petition.
We think that it is the design of the statute to allow viewers
thirty days from the time of their appointment and qualification
to do the work entrusted to them, and that the time is none too
long.

If the contention of counsel for plaintiff in error is right, the
first appointment by the court as well as the second was, as
suggested, invalid for want of jurisdiction, because more than
thirty days had elapsed from the time of the filing of the petition
in the court of common pleas.

Now, on August 6, the court appointed these viewers and they
made their report at a later date, and on December 28 the court
heard certain exceptions that were filed by the commissioners of
Crawford county. The court, prior to this time, had overruled
motions made by the two groups of residents of Crawford and
Richland counties to be made parties to the proceeding, and
when it was discovered that the viewers had not qualified or acted
under the order made in July, the court set aside its entire order
made as of that date, and the motion of these men to become
parties seems to have heen renewed and was again overruled,
to which ruling of the court they took exceptions and they are
prosecuting their claims here in two cases numbered as [ have
already stated, in which they appear as individual plaintiffs in
error.

The board of commissioners of Richland county attacked
the report of the viewers upon the ground that the apportion-
ment of the expenes to Richland county was unjust, and the
court of common pleas, considering those exceptions, so far
sustained them as to cut down the apportionment against Rich-
land county. No objection, however, was made to the amount of
expense assessed against Crawford county, but the board of com-
missioners of that county, in their exceptions, contended that
no charge at all could legally be made against Crawford county
by reason of the allegations in their answer and the facts which
they claimed to exist. They based their contention almost cn-
tirely, if nov entirely, npon these jurisdictional claims. They
based their contention almost entirely, if not entirely, upon
these jurisdictional claims. They claimed that the court of com-
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mon pleas had no power to appoint viewers after the lapse of
thirty days from the time of filing the petition; they claimed
that after the court had once appointed viewers, the court had
no jurisdiction to reappoint the same viewers or to appoint any
others; and they also contended that the proceeding was not one
in which the court of common pleas could act at all; that if the
plaintiff had any rights, they were to be worked out in the pro-
bate court under Section 4510-10, a part of which I have read.

Perhaps I should qualify the foregoing statement: It is not
quite clear that this last contention was made in the court of
common pleas. It has been made in this court; and it is being
urged now with force and earnestness that the only rights be-
longing to Huron county to improve a ditch in Huron county
and assess any part of the expense upon other counties drained
thereby, must be enforced by proceedings under Section 4510-10,
and in the probate court, and not in the court of common pleas
at all. :

I have already attempted to explain our views as to the con-
tention of the plaintiff in error upon that subject, by inviting
attention to what seems to be an alternative procedure offered
by Section 4510-10.

We are of the view, however, that even without this alterna-
tive the proceedings are properly brought in the court of com-
mon pleas because of the apparently conceded fact, that this was
a joint ditch; and although no part of the work of widening,
deepening or straightening was to be done in the other counties,
still it was the improving of an apparently already established
joint ditch in which the counties were jointly interested and by
which they were presumably benefited.

We think that even if this ditch existed in part in Crawford
and Richland counties, as well as in ITuron county, and lay along
the valley of any depression or water-course; and if it had
existed for so long a time that it had become what, in Section
4500, Revised Statutes, is termed a public water-course, it would
make no difference with the right to proceed under Section
4488a, Revised Statutes.

We are quite clear in the view that the court of common pleas,
having once obtained jurisdiction by the filing of the petition
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by the board of commissioners of Huron county, the issuance
and service of summons, the filing of the answers of the defend-
ants below and the order of the court, as made, which seems to
have been assented to by the prosecuting attorneys of the differ-
ent counties acting as attorneys for the parties, the action then
taken by the court, to which there was no exception, so far as ap-
pears by the certified journal entries before me, could not be
subsequently attacked upon exceptions to the report of the view-
ers. No attack was at any time made directly to the jurisdie-
tion of the court; it was the action of the viewers, or the report
of the viewers, that was attacked.

The statute provides for exceptions to reports of viewers and
counsel filed such exceptions, and those exceptions were heard
and disposed of on December 28. 1906.

It is said by counsel in argument that no replies had been filed
to the answers, or to the answer of the defendant, the hoard of
commissioners of Crawford county. It is true that no reply had
been filed to the answer up to December 28, 1906, and it is a mat-
ter of some doubt as to whether any reply was necessary.

The material matters urged in the answer of the board of com-
missioners of Crawford county was, that there was no necessity
for a joint ditch; that the lands of Crawford county were not
going to be benefited, ete. All this was a matter for the cominis-
sioners to consider in their meeting, their joint meeting of March
6, 1906, or February 23, or at some time prior to the determina-
tion to go on with the proposed improvement in one county or
more.

There was, by the authorizing of the work to be done, a sub-
stantial concession of benefit to the different counties joining in
this action.

Upon December 28, 1906, the court of common pleas permitted
a reply to be filed instanter and a reply was filed in which the
various pleas made by the commissioners of Crawford county
were denied, except in so far as the allegations were admissions
of matters previously stated by the plaintiff board below.

The statutes are somewhat meager as to provisions for forms
of procedure. Nothing is said about any pleadings except the
petition. It is possible that the procedure of the civil code
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might be followed so far as it can be made applicable, and it
seems to have been followed in this case, but whether or not that
was essential is a matter which it is not necessary for us at this
time to determine.

We think that the court of common pleas committed no error
in confirming the report of the viewers in the absence of any
evidence showing that their apportionment of expenses to Craw-
ford county was unjust.

Presumably, had there been evidence of unfairness in this
regard, Crawford county would have been fairly dealt with.
The court of common pleas found no difficulty in determining
that too large an amount had been assessed against Richland
county and promptly cut it down.

Now, as to the attempted interposition of the resident land-
owners in Richland and Crawford counties, it is perhaps suffi-
cient to say that no section can be found in the statutes in which
resident landowners can be made parties. The law makes pro-
vision only for proceedings between and among the boards of
commissioners of different counties interested and the board of
commissioners of Crawford county presumably represents the
interests of the landowners of that county. It is not necessary
that they should come into court to litigate their claims; nor
is it necessary for us to determine at the present time just what
procedure should be adopted by the board of commissioners or
other officials of Crawford county to place in its treasury the
means of providing for the expenses charged against Crawford
eounty in the apportionment of the costs of this improvement.

It is said by the prosecuting attorney of Crawford county that
difficulties will arise; that it will be unjust to draw money from
the general fund beeause that would be placing the expenses
upon many people in the county who ought not to bear any. por-
tion of it, who have no land that would be benefited by the
drainage into this ditch, and it is claimed that there is no method
under the law of assessing the expense upon the resident land-
owners whose land will be benefited.

We are not inclined to agree with counsel as to this; but how-
ever it may be, it is sufficient for us to decide the case in so far
as it is presented to us.



CIRCUIT COURT REPORTS—NEW SERIES. 81
1907.] v Hamilton County. '

‘We think that under the spirit of the various seetions which
have been cited to us, and those which we have examined and
some of which I have read in part and commented upon, the
judgment of the court of common pleas should be affirmed.

C. H. Henkel and J. B. McKnight, for plaintiffs in error.

L. W. Wickham, for commissioners of Huron county.

C. . Huston, for commissioners of Richland county.

VALIDITY OF ASSESSMENT UNDER SPECIAL ACT.
Circuit Court of Hamilton County.

THE CixcINNATI BuiLpiNg & DEpPosit CoMPANY v. THE CiTY oF
CINCINNATI

Decided, May 11, 1907.

Street—Delay in Completing Improvement of—Property Owner Estopped
from Resisting Assessment, when—Validity of Assessment Levied
Under a Special Act—Constitutionality of Section 2272.

1. Delay in completing a street improvement does not relieve abutting
property owners from assessment, and a mortgagee who has become
the owner by foreclosure is estopped from denying that the property
is not benefited to the extent of the assessment or that it is not
valuable enough to stand the assessment, where the mortgagor
joined in the petition for the improvement.

2. 1n so far as concerns the validity of an assessment for a street im-
provement which has been duly petitioned for and promoted by
the abutting owners, Section 2272 is constitutional.

Swmity, J.; SWING, J., and GIFFEN, J., concur.

We think the injunction prayed for in this case should not
be allowed.

The ordinance for the improvement of Elberon avenue and
the assessment for the cost of same against abutting property
was duly passed by council of the city of Cincinnati and all
necessary legislation in reference thercto was taken by it and
the board of administration of the city.

‘While the completion of the work was delayed from time to
time by the board of administration and the board of city af-
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fairs of the city of Cincinnati, yet there never was an abandon-
ment of the improvement, as council never rescinded its action
in passing the ordinance.

As the owner of the property, George F. Mevers with other
property owners on Elberon avenue, petitioned the city for the
improvement of said avenue, said Meyers having theretofore
mortgaged the same to the plaintiff, the Cincinnati Building &
Deposit Company, who subsequently became the owner of the
property by foreclosure. That the property owner is bound
by said petition, and is estopped from denying that the property
in question is not benefited to the extent:of the assessment, or
that it is not valuable cnough to stand the assessment as levied,
see Hendrickson v. Toledo, 3 C. C.—N. 8., 355; Lewis v. Symmes,
61 O. S., 471.

That George F. Meyers, while the owner, and after the prop-
erty was mortgaged, had the right to sign such petition for the
improvement, and thereby estop himself and his mortgagee from
claiming lack of benefits, or lack of value of the property to
stand the assessment, sce Kemker v. St. Bernard, 60 O. S., 253-4.

We can not hold so far as this case is concerned that Section
2272 is unconstitutional, so as to relieve the plaintiff of the
assessment.  Such acts as Section 2272, at and previous to the
passage of the ordinanee in question, had been held constitu-
tional, and as the property owners by their petition promoted
the improvement that was subscequently carried out, we think
the assessment should be sustained.

Dempsey & Nicberding, for plaintiff.

George H. Kattenhorn, for the city.
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AS TO WHETHER THE MAIN ISSUE WAS SUBMITTED
TO THE JURY.

[Circuit Court of Lucas County.]

THE DETWILER REAL ESTATE & INVESTMENT COMPANY V.
Epwarp V. E. Rausch.

Decided, October, 1906.

Commissions—For Sale of Real Estate—Agency—Issue as to, for the
Jury—Charge of Court—Motion for a New Trial—Bill of Ezxcep-
tions.

Where a motion for a new trial includes the ground that the verdict
was contrary to law, it includes error of the court in the charge
to the jury, and a bill of exceptions prepared within forty days
from the overruling of the motion is prepared in time.

PARKER, J.; HAYNEs, J., and WiLDMAN, J., concur.

Heard on error.

In this case the action in the court below was brought by
Edward V. E. Rausch against the Detwiler Real Estate & In-
vestment Company to recover commissions for selling real estate.
The defendant filed an answer in which, after admitting that
it was a corporation, and that its principal officc was in the
city of Toledo, Ohio, denied each and every other allegation
contained in the plaintiff’s petition. The case went to trial to
a jury, and there was a finding in favor of the plaintiff for
the full amount he claimed and judgment was entered upon
the verdiet.

The plaintiff in error claims that the main issue, ¢. e¢., as
to whether it was liable at all upon this elaim, was not submitted
by the court to the jury. '

It appears that there were two companies having their offices
and places of business in the same room, or the same building in
this city, one the plaintiff in error, the Detwiler Real Estate &
Investment Company, the other the I. H. Detwiler Company;
that the real estate and investment company is what is called
a holding company, a company which holds the title to cer-
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tain real estate, and that it owns considerable real estate
in the city; that the I. H. Detwiler Company is a real estate
brokerage company. I may say that besides these two com-
panies there are quite a number of corporations that also
have their offices in the same building and room. It does
not appear that the stockholders of these two companies
are identical. It appears that one George K. Detwiler is
the president of the I. H. Detwiler Company, the broker-
age company, and that he is the vice-president of the
Detwiler Real Estate & Investment Company. That the plaint-
iff, Rausch, went to George K. Detwiler at this place of business
and said to him—taking the statement of Mr. Rausch—that he
had a prospective buyer for Superior street property, and asked
him about the Superior street hotel property, the price of
it, and if it was for sale. Detwiler said that it was for
sale, that everytﬁing he had was for sale. Rausch told Detwiler
that he had a buyer that he had been showing some property,
and he thought he could interest him in that property and maybe
could make a deal for it, and asked him the dimensions of the
property, etc. Now that it is the way the negotiations opened
up, which resulted in Mr. Rausch finding a purchaser for this
property. It appears that in the talk with Mr. Detwiler there
- was no inquiry made and nothing said pointedly as to who
held the legal title to this property, or as to who Mr. Det-
wiler was representing in the transaction, whether himself,
the I. H. Detwiler Company, or the real estate and invest-
ment company, or some other person or company; but Mr.
Rausch appears to have supposed that he was dealing with
George K. Detwiler personally. Mr. Detwiler says, how-
ever, that he was, as a matter of fact, in the transaction
representing the 1. H. Detwiler Company, the real estate
brokerage company; that all of the real estate owned by the
real estate and investment company had been put into the hands
of the I. H. Detwiler Company for sale, and that he as vice-
president of the Detwiler Real Estate & Investment Company
had no authority to sell property of that company, and had
no authority to select agents for that company and authorize
them to sell its property.
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Now, the property was sold, as I have said, and it appears
that in the course of negotiations a Mr. Chalmers, who was an
officer of and interested in the I. H. Detwiler Company, took
an active part in the transaction which would have some tendency
to show that it was really the I. H. Detwiler Company that was’
moving in the business. When the deed came to be made for
the property, it was signed by George K. Detwiler, as vice-
president of the I. H. Detwiler Real Estate & Investment Com-
pany, and it appears that he, in the absence of the president,
was authorized to sign deeds. Of course, it was necessary to
have a deed from the owner of the legal title to the purchaser.
This deed was signed by him as vice-president, and also by the
secretary of the company, in pursuance of the authority con-
tained in the by-laws of the company.

So it appears that the controversy was as to whether this
was a transaction between the I. H. Detwiler Company, repre-
sented by George K. Detwiler and Mr. Rausch, or the Detwiler
Real Estate & Investment Company, represented by George K.
Detwiler and Mr. Rausch, and there was evidence tending to
support both claims. If George K. Detwiler was in fact repre-
senting the I. H. Detwiler Company, and the Detwiler Real
Estate & Investment Company had done nothing in the prem-
ises whereby it was estopped from making the defense, there
would be no liability upon the part of that company to Mr.
Rausch for his commission. And it appears that if it was the
I. H. Detwiler Company that was being represented, there would
be one rule according to the customs in the city of computing
the amount that would be due Mr. Rausch as commission ; and if
he was representing the owner, the Detwiler Real Estate & In-
vestment Company, he would be entitled to a commission under
another rule; that in the first case he would be entitled to share
in the commission ; in the second case he would be entitled to all
the commission customarily made upon sales of real estate.

Now it seems to us that during the trial of the case something
must have occurred to give it & direction or aspect which caused
the court to see very distinetly that there was a question as to
the amount of commission Mr. Rausch might be entitled to in
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the one case or in the other, but caused him to lose sight
of the fact that- there was another question involved, «.-e.,
whether the defendant in this case was liable at all for any
commission. If it was not a transaction for the plaintiff in error,
if George K. Detwiler was not representing the plaintiff in error,
then there would be no commission due from it. When the
court came to charge the jury he said to them:

““It is therefore evident that the only controversy between
the parties to this action is as to the amount of compensation
that should be awarded the plaintiff. It is conceded that the
usual and customary commission for procuring purchasers of
real estate in this city is 5 per cent. on the first $1,000, and
21/, per cent. on the balance of the purchase price. The burden
is upon the plaintiff to prove by a preponderance of the evidence
the fair and reasonable value of the services rendered in pro-
curing a purchaser for said real estate. If you find from a
preponderance of the evidence that there was no agreement as
to the amount of compensation to be allowed the plaintiff for
procuring a purchaser for said real estate, then the plaintiff is
entitled to recover the reasonable value of the services rendered
by him in that behalf. If you find that there was no agreement
as to the amount of compensation to be paid the plaintiff, then
for the purpose of determining the fair and reasonable value
of the services by him performed in procuring a purchaser for
said real estate, you may take into consideration the amount
of compensation usually and eustomarily paid in this ecity for
such services, though that amount is not to be taken as con-
elusive. If, however, you find that there was an agreement as
to the amount of compensation to be paid the plaintiff, that
agreement is controlling.”’

Further along the court instructs the jury:

“‘Having determined the compensation to which the plaintiff
is entitled, you will then compute thereon and add thereto in-
terest.at the rate of 6 per cent. per annum from the 16th day of
February, 1906, to the first day of this term of court, to wit,
April 2, 1906, and return the same with your verdiet.”’

And then he hands to them a verdict which is prepared, which
reads: ‘“‘We find that there is due to the plaintiff from the de-
fendant, the sum of $———"’, submitting to them the single
question as fo the amount due to the plaintiff, saying to them
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in substance that the plaintiff is entitled to recower some
amount—what amount you are to determine under the evidence.

We think that the charge was erroneous; that the main issue
in the case was not submitted to the jury at all.

It is said by counsel for defendant in error that this
question is not properly presented to this court, because the
motion for a new trial does not specifically state as a ground
that the court erred in the charge, and the bill of exceptions
was not prepared and filed within forty days of the time that
this error in the charge was committed, that the time was
not protracted and carried forward, as it might have been by
filing a motion for a new trial on that ground, giving the court
another opportunity to rule upon it, and thereby making the
time for the bill of exceptions forty days from the time of the
ruling upon the motion. It has been held that though it is not
necessary that an objection and exception to the charge to the
Jury by the trial court be included in a motion for a new trial,
when it is in faet included in such motion, the time in which the
bill of exceptions may be filed begins to run from the overruling
of the motion, instead of from the time of the committing of the
error in the charge ;-whereas the time will begin to run at the time
of such error in case it is stated as a ground for a new trial in
the motion therefor. The decisions bearing upon that will be
found in the case of Weaver v. Railroad Company, 55 Ohio State,
491, and in R. R. Co. v. Wright, 54 Ohio St., 181.

The motion for a new trial in this case contains the following
grounds: (1) That the verdicet given by the jury was contrary
to the weight of the cvidence; (2) That the verdict given by
the jury was contrary to law; (3) That the court erred in
overruling defendant’s motion to take the case from the jury
and direct a verdict for defendant, and in excluding testimony
by defendant and admitting testimony objected to by defendant.

In Weaver v. Railway Company, supra, Judge Bradbury, in
discussing the statutes on the subject of new trials, bills of
exceptions, ete., says:

““The sixth division of Section 5305, prescribing that a new
trial may be had on the ground ‘that the verdict, report or
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decision is not sustained by sufficient evidence or is contrary to
law.” * * * i broad and comprehensive. It would seem to
include any error of law committed by the trial court in the
course of the trial prejudicial to the losing party.”’

We conclude that according to the views of the Supreme Court
expressed by Judge Bradbury this motion for a new trial contain-
ing the ground that the verdict was contrary to law includes the
error of the court in its charge to the jury; and that, therefore,
the bill of exceptions prepared within' forty days from the
overruling of that motion was prepared in due time.

On account of the errors in the charge above indicated the
judgment of the court of common pleas will be reversed.

F. E. Calkins and L. W. Story, for plaintiff in error.

H. D. Merrick and J. C. Jones, for defendant in error.

YEA AND NAY VOTES IN COUNCIL ON STREET
IMPROVEMENTS.

Circuit Court of Lucas County.
WirLiaM V. McMAKEN v. BIRCHARD A. HAYES ET AL.
Decided, March 9, 1907.

Municipal Corporations—Sufficiency of Record—As to Yea and Nay
Vote in Council—Benefits—To Abutting Property from Street Im-
provement—Determination of, i8 in Council Rather than the Courts

—Assessable Frontage where Three Lots form a Flat-iron Shaped
Plat.

1. Where the record discloses that at the meeting of the city council,
at which there were proceedings with reference to a street im-
provement and the assessment therefor, certain members of
council were present just prior to the taking of the vote, and does
not disclose that any of the members left the room before vot-
ing, and it is definitely stated that the particular resolution and
ordinance was passed by a certain number of votes being “yeas,”
and the number of “yeas” is the same as the number of
members previously recorded as present, there is a substantial
record of compliance with the statutory provisions requiring
the vote of the council for street improvements to be by ‘“yeas”
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and “nays,” although the court does not approve of the form of
the record.

2. Whether or not abutting property has been benefited by a street
improvement is not to be determined alone by the market value
of the property after the improvement has been made, as compared
with its value before; but the real question is whether there
will be any potential benefits, and the determination thereof is
within the discretion of council rather than ot the courts.

3. Where three lots held by different owners form a flat-iron or
wedge-shaped plot, bounded on three sides by public streets,
the assessments for improving the adjoining streets should be
levied on each lot separately, although all three form a single
parcel and are used at the time for a common purpose; and
such assessments should be based on the shorter frontage of
each lot.

B. A. Hayes, for defendants, cited and commented upon the
following authorities: Toledo v. Sheill, 53 Qhio St., 447; Walsh
v. Baron, 61 Ohio St., 15; Walsh v. Sims, 65 Ohio St., 211;
Dayton v. Bauman, 66 Ohio St., 379; Campbell v. Cincinnati,
49 Ohio St., 463; Thatcher v. Toledo, 19 C. C., 311; Streckert
v. East Saginaw, 22 Mich., 104; Blair v. Cary, 2 C. C.—N. S,, 25; .
Board of Education v. Best, 52 Ohio St., 138.

WiLbMAN, J.; HAYNES, J., and PARKER, J., concur.

This is an action brought by the treasurer to collect certain
assessments for paving Fulton and Floyd streets in this city, and
is defended by Birchard A. Ilayes., as executor, et al upon the
grounds :

(1). That the assessments and all proceedings upon which
they are based are entirely invalid by reason of the alleged fact
that statutory requirements as to the taking of a vote by ‘‘yeas
and nays’’ in the passage of certain resolutions and ordinances
were not complied with.

(2). That assuming the validity of the proceedings for the
construction of the pavements and the assessments for the costs
thereof, the basis of the assessments was wrong in that too much
frontage was charged against the lots assessed.

(3). That property derived no benefit whatever from the
paving of Fulton street, so that any assessment for such paving
was improper.
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The most important question, but the one which was not
perhaps so much dwelt upon either in oral argument or in briefs,
is this: Whether the ordinance and the resolutions upon which
the assessment was based were properly passed.

The proceedings of the counsel show in each instance at the
beginning of the session, just what councilmen were present.
It is not stated that a call of the roll was made, but is alleged in
each instance that a certain number of the councilmen, and the
requisite number for the passage of such resolution or ordinance,
voted ‘‘yea,”’ the names of the persons so voting not being
specifically given in the statement of the vote. I have had the
stenographer transcribe from his notes the evidence upon this
subject as to each of these meetings, as shown by the journal of
the board of councilmen, and from the transeript handed me I
take by way of illustration one of the meetings and the record
thereof. :

From page 455, Vol. Q of the journal, it appears that a resolu-
tion to improve Floyd street from Ashland avenue to Fulton
street by paving, ete., was adopted, seventeen persons voting
‘‘yea,’”’ or, as stated in the words of the record, ‘‘yeas, seven-
teen.’’ It appears that there were present at the session, with
regard to which I have just read, which was on May 12, 1890,
councilmen, whose names are given, to the number of seventeen;
one of the total membership of the council was absent. The
names of these councilmen are given as present at the convening
of the meeting. The record does not show whether any of the
members who were present at that time left the room prior to
the vote. It does not disclose that any other member of the
council came in from the time of the convening of the council
until the time the vote was taken.

I will not take time to read from the transcript of the various
meetings. It is enough to say as to all of them that the rec-
ord discloses the names of the persons who were present at the
opening of the sessions, and, what persons came in, or what
persons departed during the session; and, although the names
of the persons voting ‘‘yea’’ at the time of the claimed adoption
of each resolution or ordinance are not given, still the number
voting ‘‘yea’’ in each instance coincides with the number stated

b
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in the earlier part of the record to have been present. It is in-
sisted that this is not sufficient; that the statute requires the call
of the roll and the anouncement by each member of his vote.
That the statute so requires is unquestionably true. The roll
should be called and each member should anonunce his vote. As
has been stated in the opinion in a case in our Supreme Court
Reports, and has also been very forcefully asserted in a decision
from another state cited to us, the object of the law is to place
each member of the council upon his individual responsibility,
and also to inform the public how the member votes. It is the
influence upon the mind .of each member, caused by the knowl-
edge that the public will be informed as to how he votes, that is
the inducement to the requirement that he shall make public
announcement of his vote upon the passage ot each resolution
or ordinance of the character such as we have here; that is, an
ordinance of a permanent or general nature, or upon suspensions
of rules so as to permit the ordinance to be read three times and
passed at one meeting.

There is a case very close to the case at bar cited by eounsel for
defendants: Steckert v. East Saginaw, 22 Mich., 104. I will not
stop to read it. There is much of the language in the opinion of
Judge Cooley which perhaps might fully sustain the contention
of counsel for defendants, and if it were the only case bearing
upon this question which we have been able to find, we should
perhaps be very greatly influenced by it; but there are other
adjudications which we have had occasion to examine, and I will
make reference to some of them in order that we may, if possible,
ascertain the general current of authority upon the question of
the sufficiency or insufficiency of such a record.

The case of Barr v. Village of Auburn, 89 Ill., 361, holds that
where the journal of a board of trustees, six in number, of a
village incorporated under Revised Statutes, 1874, Chapter 24.
showed that only one member, naming him, was absent from the
meeting of the board at which a certain resolution was passed,
and contained this entry—‘‘On motion of’’ (one of the mem-
bers) ‘‘the following ordinance’’ (the one in question) ‘‘was
unanimously adopted’’—the showing of the journal was suffi-
cient upon the question of the proper passage of the ordinance
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under Section 41 of said act, which provided that the ‘‘yeas and
nays’’ shall be taken upon the passage of all ordinances; that
the same shall be ‘entered upon the journal of the board, and
that the concurrence of a majority of all the members elected in
the city council shall be necessary to the passage of any such
ordinance. )

The statute there is not essentially different from our own in
the section relied upon by counsel for defendants.

The case of Preston v. Cedar Rapids, 95 Iowa, 71, holds that
where the only provision regulating the voting on the passage
of an ordinance by the council of a city under a charter is a
rule, adopted by the city, that ‘‘ All votes taken on the adoption
of ordinances shall be taken by the ‘yeas and nays,’ ’’ it is suffi-
cient for the record to show that all the aldermen voted for the
ordinance.

In the case of Downing v. Miltonvale, 36 Kan., 740, with ref-
erence to a statute which provided that ‘“ All ordinances of the
city shall be read and considered by sections at a public meeting
of the council, and the vote on their final passage shall be taken
by ‘yeas and nays,” which shall be entered on the journal by the
clerk,”’ it was held that where the journal shows the full vote
adopting the ordinance as a whole on its final passage, it will be
presumed that it was read and adopted by sections. See also
Brophy v. Hyatt, 10 Colo., 223.

It might be interesting to read more in detail from these va-
rious cases, but we have concluded, although we do not approve
of the practice which has been adopted, or, at least, was followed
at one time in this city, in the recording of such votes as this,
that there has not been such a departure from the law as, under
the cirecumstances of this case, would justify a holding that the
entire proceedings with reference to these assessments are in-
valid. v

We think that, where the record discloses the fact as to each
session of council which is under investigation that certain
named members were present, and it does not appear that those
members or any of them departed from the session during the
intervening time between its opening and the taking of the vote,
or where it is indicated just which ones did depart, and where



CIRCUIT COURT REPORTS—NEW SERIES. 43
1907.] Lucas County.

the record discloses, as here, not simply that the particular reso-
lution or the particular ordinance was carried by a certain num-
ber of votes, but where it is definitely stated upon each oceasion
that there were so many ‘‘yeas,”’ indicating that there must
have been a taking of the vote by ‘‘yeas and nays’’ as to each
individual member, so as to enable the chairman or other person
counting the vote to determine just how many voted for the
resolution or ordinance, it is to be presumed that the persons
whose names are given and whose number would equal the num-
ber said to have voted ‘‘yea’’ are the same persons who did so
vote. Our judgment then is, that these proceedings are not in-
valid for the reason suggested by counsel for defendants.

Much difficulty has been elimated from our consideration of
the case by the concessions of counsel for the plaintiff as to the
invalidity of some of the assessments, with regard to which I
need not go into detail-—counsel have agreed as to those; but
we are left with the inquiry whether too much frontage has been
assessed as to certain of these lots, and also whether any bene-
fit accrued to some of them by the construction of the Fulton
street pavement. ’

Taking this latter matter first, it is urged by counsel for de-
fendants that from the time that the Fulton street pavement
was constructed the property has remained in the possession
and ownership of the defendants, and that the pavement has
become out of repair and substantially useless, perhaps, so that
the market value of the property is not enhanced by it. The
question is not, however, whether the market value is at present
greater by reason of the pavement than it was before the pave-
ment was constructed, nor whether the pavement is of present -
use to any of this property. The question is whether at the
time the pavement was constructed it was substantially benefi-
cial to the properties, and we are not sufficiently apprised that
the judgment of the council was at fault in this respect to jus-
tify a holding that the properties were not at that time benefited.
For aught that appears, although no sales have been made of
those lots or either of them, it might have been done. The mar-
ket value may have been enhanced, or the pavement may have
been useful in some other respects. The assessments secem to be
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pretty heavy upon these lots, and it is entirely possible that the
properties are burdened far beyond the amount of any benefits
received from the pavements, but this is so largely a matter of
diseretion with the council, a matter of judgment for them to
exercise, that we do not feel justified in interfering with it.

It is also urged, as to the Fulton street pavement, that the
improvements upon two of these lots, the three lots involved
here being Nos. 14, 15 and 16, consist of a residence fronting on
Ashland avenue, and it is claimed that with that building there
i8 no very convenient or practicable way of improving the parts
of the lots that abut on ¥ulton street, so as to make access to
Fulton street therefrom particularly desirable or essential to the
use of the properties. The three lots and their surroundings
may be described succinctly as follows: They lie within an
angle formed by the intersection of Fulton street and Ashland
avenue, north of said intersection, and almost exactly at this
intersection Floyd street crosses, so as to cut off or pass along
the southerly end of one of the three lots. The combined prop-
erty is in a sort of wedge or flatiron shape, lot 14 being the
northerly lot of the three, 15 the middle one and 16 the souther-
ly one, lots 14 and 15 extending from Ashland avenue to Fulton
street. and lot 16 abutting on Ashland avenue and Fulton and
Floyd streets, having a frontage on Floyd street of 32.1 feet.
On Fulton street all the lots have longer lines than on Ashland
avenue. ’

Referring again, hefore leaving the matter, to the contention
that has been made that the property as it is improved by a
structure on lots 14 and 15 derives no great benefit from the
paving of Fulton street, we think that it may justly be said that
it is not altogether the present use that is made of the property,
but its potential use that fixes the market value of property,
and that such use is to be taken into account by the persons as-
sessing the benefits. To what extent the property as a whole
may be enhanced in value, if at all, by reason of the Fulton
street pavement we are unable to say, but that it may have
been potentially benefited by the pavement, we think, is alto-
gether probable, or, at least, not improbable. With the present
residence on lots 14 and 15, it may not be desirable to build
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shops or business buildings of any kind on the parts of lots
14 and 15 abutting on Fulton street, but possibly either at the
present time or some future time it might be practicable to do
so to the advantage of the properties. We dismiss, then, this
question as to whether or not the properties have been benefited
by the Fulton street pavement with the conclusion that we can
find no just ground for interfering in this respect with the
jurisdiction and action of the municipal authorities.

Another contention made by counsel for the defendants is,
that the eity’s estimate of the frontage assessed is wrong. It
appears that lots 14 and 15 have each a frontage. if we call it
such. on Fulton street, of fifty-six feet, and on Ashland avenu~
of fifty feet. The lots strike Ashland avenue at right angles
so that the frontage is shorter on that avenue than on Fulton
street. The same thing is true as to lot 16, which has a front-
age on Ashland avenue of ninety-nine feet and on Fulton street
of 129.34 feet. It is conceded. I believe, by counsel for plaintiff,
that as to 14 and 15 the Ashland avenue frontage should be
taken. and that the assessment, which has been upon the basis of
fifty-six feet, is.too great. We think that counsel are entirely
right in this concession, and that it is one that should be made.
It is the conclusion at which we should have arrived as to these
two lots, had the concession not been made.

As to lot 16. it is claimed now by counsel for plaintiff that
the frontage on Ashland avenue of ninety-nine feet should be
taken instead of 32.1 feet on Floyd street. In the case of Toledo
v. Sheill, 53 Ohio St., 447, it was held. with reference to a
corner lot, that the frontage to be assessed should presumptively
be that on the shorter line. We have here, as to lot 16, not
simply a lot abutting on two streets, but we have one abutting
on three. We have no doubt that the principle of the decision
applies, and our judgment is, that the frontage contended for by
counsel for defendants is the correct one; that 1s, 32.1 feet. It
is urged by counsel for plaintiff that these three lots are sub-
stantially one property. There is but one improvement upon
them, and lot 16 is little more than a lawn or dooryard. it is
said. appurtenant to the residence property on lots 14 and 15.
It is said that a walk leading from the entrance to the house on
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lots 14 and 15, angles across a part of lot 16, so that the three
lots should be taken together as one residence property, and
logically be assessed upon the Ashland avenue length of front.
We think, however, that this contention of counsel for plaintiff
can not be sustained. It happens at the present time that no
especial use is apparently made of lot 16 other than that stated,
but, as in the other case, we are to consider not simply the
present, but the future, uses that may be made of the property
The principle is just as applicable in favor of the defendants as
it is against them. And it is to be remembered, as shown by
the evidence, that the titles to the properties were, at the time
of the assessments, in different people, lots 14 and 15 being owned
by Mrs. Birchard Hayes, and lot 16 by the late Rutherford B.
Hayes.

Our conclusien of the whole matter is, that the assessment
should stand with the modifications which I have indicated :
that lots 14 and 15 should be assessed each upon the basis of
fifty feet front and lot 16 upon the basis of 32.1 feet. I believe
that this disposes of all the questions that were presented.
The decree of the eourt will be aceordingly entered.

0. W. Nclson, for plaintiff.

B. A. Haycs, for defendants.

ACTION ON BOND OF BUILDING ASSOCIATION
ATTORNEY.

Circuit Court of Hamilton County.’
Epwarp DIENST ET AL v. THE FiscuMaNN LoaN & BuiLping Co.

Decided, June 22, 1907.

Bond—Of Building Association Attorney—Action on, for Negliyence in
Ezxzamining Title—Jurisdiction Where One Obligor can not be Served
—=Subrogation—Estoppel—Laches.

A building association through the negligence of its attorney loaned
$1,000 to one holding a defective title to the property upon which
he gave a mortgage to secure the loan. The mortgagor died. The
proceeds of the loan could not be traced to his creditors, but were
probably used by the widow in satisfaction of her allowance of
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$1,600 for the first year’s support of herself and minor children.
The attorney moved out of the jurisdiction and in the present suit
on his bond service could not be obtained upon him. Held:

1. In an action on a bond which is in the nature of a joint obligation,
the fact that one of the obligors could not be served with summons
because not within the jurisdiction of the court does not prevent
the taking of judgment against obligors who are within the juris-
diction.

2. The building association was without remedy on its mortgage by
way of subrogation against the general creditors of the mortgagor
or the first year’s allowance to the widow.

3. The attorney having knowledge of the mistake which he had made,
notice to him or his bondsmen of the loss the building association
had sustained was not necessary, and laches or estoppel can not
be pleaded in their behalf.

SyitH, J.; SWING, P. J., and GIFFEN, J., concur.

Upon an examination of the testimony in this case, and the
finding of faets and conclusions of law of the trial court, we are
of opinion that the record establishes the negligence of Edward
Dienst in not reporting to the Fischmann Loan & Building Co.
the true state of the.title of the property on which it made its
loan on Blue Rock street. As an attorney at law he held him-
self out as capable of cxamining titles to real estate in this
county, and the omission on his part to report the correet status
of the property under the administration of the probate eourt
is an omission for which he can not be excused. This being so,
can his bondemen be relieved from payment of the loss to the
building association?

1st. Because the court had no jurisdiction to enter judgment
against the bondemen for the reason that the principal, Dienst,
was not served with a summons. .

2d. Because the building association should have resorted to
all of its remedies on its mortgage by way of subrogation against
the general creditors of John J.- Holbrook. and the $1.500 set-oft
by the appraisers for the widow’s allowance.

3d. Because the building association is estopped by reason of
laches.

As to the first contention, it is elear that the bond, being a
joint obligation, suit could be maintained and judgment rendered
against such obligors as were found within the jurisdiction of
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the court where suit was brought, notwithstanding that some
other joint obligor was without the jurisdiction, and could not
be served with summons.

As to the question of subrogation, no part of the $1,000 loaned
by the building association was traced to any one or more of the
general creditors; this loan, together with all income from the
estate of John J. Holbrook, was intermingled by Catherine Hol-
brook in one general account. The amount set off by the ap-
praisers, $1,500, the widow’s year’s allowance, could not be
obtained under the doctrine of subrogation. The evidence shows
that the testator, John J. Holbrook, gave Catherine Holbrook
by will all his real and personal property, and in doing this she
received every asset of every kind belonging to the estate, and
there can be no doubt but that this sum was used by her for her
support and that of her minor children.

We do not think the building association is guilty of laches.
Notice to Dienst or his bondemen of the loss to the building
association was not necessary. Dienst himself knew of the mis-
take he had made in the examination of the title, and so stated
when he later examined another lot for a sccond loan. It was
his negligence that caused the loss, and it was his duty and that
of his bondsmen in the first instance to protect themselves, if
possible, by perhaps paying off the mortgage to the association.
and then pursuing their remedy by way of subrogation, if such.
a remedy existed.

Judgment affirmed.

G. C. Wilson, Boyce & Boyd and M. C. Slut('s, for plaintiff in
error.

E. A. Hafner and Robertson & Buchwalter, contra.
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ERROR IN DISMISSING ACTION WITHOUT PREJUDICE.
Circuit Court of Lucas County.

KuLINK v. ToLEDO RaIlLWAYS & LicaTt Co.

Decided, June 8, 1907.

Dismissal—Court Without Power to Dismisgs Without Prejudice, When
—Error to Strike Material Averments from Pleading—Redundant
Matter—Negligence—Where Passenger was Swept from Running
Board by Car on Parallel Track.

1. Where a petition still states a cause of action against the defend-
ant after the striking out of the redundant and improper matter,
the court has no power to dismiss the action without prejudice
in the absence of any pleading traversing the averments left in
the petition.

2. It is prejudicial error for a court in an action for damages, grow-
ing out of the negligence of a street railway company in opera-
ting cars over tracks so close together as to endanger the safety
of passengers standing on the running board, to strike from the
petition language that is material and a proper averment of the
cause of action. . .

3. But it is not prejudicial error to strike from a petition matter that
sufficiently appears in another part of the petition.

WILDMAN, J.; HAYNES, J., and PARKER, J., concur.

Error to Lucas Common Pleas Court.

This is a proceeding in error, brought to reverse the judgment
of the court of common pleas. It is a personal injury case.
The plaintiff filed successive petitions, the last one being desig-
nated the ‘‘fourth amended petition,”” from which, on motion
of the defendant, the court struck several passages, as redundant
or improper pleading. Thereupon, as shown by the journal
entry, plaintiff not desiring to avail himself of leave given to
amend, or file additional pleadings, the action was dismissed by
the court, without prejudice.

The petition alleges error both in the striking of these matters
from the petition and the dismissal of the action. So far as the
record discloses, the plaintiff below—who is plaintiff in error
here—was objecting as strenuously to the dismissal of the case
as he was to the prior ruling of the court on the motion to strike
out. The journal entry shows an exception to both matters, and
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it is to be noted that the dismissal without prejudice is by the
court, and not under the provisions of the statute available to a
party who, under certain circumstances, may before final sub-
mission of the action himself dismiss without prejudice.

We have carefully examined this fourth amended petition
and our conclusion is, that after the striking out of the several
matters the pleading still stated a cause of action against the
defendant. This being so, it follows as a corollary that the
court had no power to dismiss the action in the absence of any
pleading by the defendant traversing the averments left in the
petition. Some notion seems to have been entertained by coun-
sel that, in order to maintain his position in court, it would
be necessary for the plaintiff to make some amendment of the
petition omitting the objectionable clauses or passages, and
that, if the court granted him leave to amend, and he failed
to avail himself of such leave, the court might then dismiss
the action just as the court might do it after sustaining a de-
murrer to a pleading. The section of the code under which the
court acted in striking this matter from the pleadings is Re-
vised Statutes, 5087, which provides:

““If redundant, irrelevant, or scurrilous matter be inserted
in a pleading, it may be stricken.out on the motion of the par-
ty prejudiced thereby; and obscene words may be stricken from
a pleading on the motion or a party, or by the court of its own
motion.’’

1t is not like a requirement by a court that a party shall make
" his pleading definite and certain; but the order is self-opera-
ting, and in the case at bar it will be noted that the motion which
was filed was, not that the plaintiff be required to amend the
fourth amended petition by omitting. therefrom or striking
out the passages assumed to be redundant or otherwise object-
ionable, but the motion was, as to each passage, that the court
strike such passage from the amended petition, and in the jour-
nal entry it is said that—

.““The portions of said fourth amended petition in each of said
paragraphs in said motion set forth are hereby stricken from
said fourth amended petition.”’

Our judgment is, that no amendment or further pleading
was necessary to preserve the plaintiff’s standing in court.
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‘We think, then, that the court erred in the dismissal of the
action after the striking of matters from the pleading which did
not so rob it of its vitality as a pleading as to make it inefficient
to obtain judgment upon it upon default.

The plaintiff in error claims also that the court erred in the
striking of these several allegations from the petition. The court
had previously stricken certain matters from the third amended
petition, after which action the fourth amended petition was
filed. The court overruled the motion of defendant as to some
of its claims, but as to others, granted it; and we think as to some
of the passages stricken from the fourth amended petition, the
court erred.

The plaintiff’s claim is based upon an asserted negligence of
the defendant company in permitting the proximity of two of
its tracks in the city upon which cars were permitted to pass one
another so closely as to endanger the lives of persons or passen-
gers standing upon the so-called running board extending along
the sides of the car, used for the purpose of getting upon and off
the car. The plaintiff alleges that he had stepped upon the
running board of one of these cars, on the left hand side of the
car, and, before he had time to reach a seat, another car
approached rapidly from the opposite direction, and he was
pushed off and severely injured. He alleges various kinds of
negligence on the part of the company and makes certain allega-
tions calculated to relieve himself from the imputation of con-
tributory negligence. One of the passages stricken out by the
court reads as follows:

‘“Plaintiff says that he did not know or observe that the
defendant had a double track in said Front street upon which
to run its cars.”” * * *

And again:

‘“There being no rail nor other guard upon said left-hand side
of said car to prevent plaintiff from so boarding said car or warn
him there was any danger in so doing.”’

As to the language of both these passages, we think that the
court’s action was not prejudicial; indeed, we are inclined to
think that, as to a part of it, it was redundant, being otherwisc
expressed in another part of the pleading.
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The court also struck out this language:

‘“And so it was, that plaintiff was compelled to walk along
said running board, while said car was in motion, to reach a seat
inside.”’

This sufficiently appears in another part of the pleading and
we think that the action of the court in striking it out was not
prejudicial.

I now come to the language stricken out by the court which
does secem to us material and matter of proper averment and as
to which we think that the action of the court in striking it from
the pleading was prejudicial error. I will read the language
for the guidance of the court below in such subsequent proceed-
ings as may be had:

‘““‘Plaintiff further alleges that the said double track that
defendant laid and operated in-Front street, at and along the
locality where plaintiff was struck and injured, was wrongfully,
carelessly and negligently constructed and maintained by defend-
ant, as it well knew, but plaintiff did not know, with such nar-
row space between the two tracks that there was danger of a
passenger standing on the running board of one car being struck
by another car operated in the opposite direction.

‘*Plaintiff further says that on the day he was injured, and
for a long time prior thereto, the defendant was negligently
operating cars along its line of double track in said Front street
(including the one so boarded by plaintiff), of such great and
unusual widths as to endanger the safety of: its passengers who
might be standing upon the running board of its cars, all of which
was well known to defendant but not known to plaintiff when
he boarded said car.

*‘Plaintiff further says the defendant wrongfully, carelessly
and negligently failed'to have said running board on the left side
of the car which plaintiff so boarded turned up or folded against
the side of the car, as was customary under the circumstances, so
as not to invite and receive passengers on said side.”” * * *

We find no other errors in the record; but for those errors to-
which I have invited attention, the judgment of the court of
common pleas is reversed, and the cause remanded with direction
to reinstate the case upon the docket for such other proceedings
as may be proper. .

0. 8. Brumbach and T. F. Connell, for plaintiff in error.

Smith & Baker, for defendant in error.
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PAYMENT UNDER A BUILDING CONTRACT FROM WHICH
THERE WERE DEVIATIONS.

[Circuit Court of Hamilton County.]

Tuae Moores LiME Co., v. THE NATIONAL CHEMICAL Co., ET AL.
Decided, June 15, 1907.

Building Contract—Modification of, by Mutual Agreement—OQOwners to
Pay what the Work was Reasonably Worth—Eztent to whick the
Contract Controls and to which the Contractors are Entitled to
their Quantum Meruit—Pleading—Evidence—Failure of Proof
under Bection 5296 Relating to Variance.

The changes from the bullding contract, involved in this case, made
by consent of the parties thereto, were not of such a nature as to
abrogate the contract and permit a recovery of what the entire
work was reasonably worth; on the contrary, it is a case where the
estimate should not be excluded, but payment should be made
under the contract as far as it can be traced, and for anything
beyond it the contractors are entitled to their quantum meruit.

GIFFEN, J.; SwiNag, J., and SMITH, J., concur.

The plaintiff in its petition avers that the defendants the
National Chemical Co. and the firm of Houstler & Fox ‘‘e
tered into various written and verbal contracts and agreements
with each other by which the defendants, Houstler & Fox,
agreed to do and cause to be done certain work and labor and
to furnish certain materials in and about the erection of certain
buildings for thé use and occupancy of the defendant, the
National Chemical Co., in their business and the said National
Chemical Co. agreed to pay said Houstler & Fox therefor at
prices stipulated in said contracts and agreements’’; that said
Houstler & Fox have done everything on their part to be done
under said contracts and agreements; that a large sum is due
thereon to said Houstler & Fox; that it holds two orders in
the sum of $1,557.45 drawn by the said Houstler & Fox upon
the said National Chemical Co., which the chemical company
refuses to pay; and prays for an accounting between the said
chemical company and said loustler & Fox, and that said
chemical company be ordered to pay the plaintiff the amount of
said orders out of any balance found due to Houstler & Fox.
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The defendants, Houstler & Fox, by answer admit the alle-
gations of the petition.

The defendant chemical company admits that it entered into
contracts with Houstler & Fox to do certain work and to fur-
nish certain materials in and about the erection of certain
buildings, and agreed to pay said Houstler & Fox therefor cer-
tain stipulated prices, but denies that Houstler & Fox have
done everything on their part to be performed under said
contract, or that there remains due to said Houstler & Fox a
large sum of money or any sum of money, and joins in the
prayer of the plaintiff for an accounting.

The cause was referred to Morison R. Waite for the trial of
both the issues of law and fact arising therein, and said referee
was ordered to report his findings and decision to the court of
common pleas.

Trial was had before the referee, the evidence reported in
full, and his conclusions of fact and law stated separately, show-
ing a balance due from the National Chemical Co. to Houstler
& Fox of $1,438.60, with interest from July 16, 1903, which
amount the plaintiff is entitled to recover on its orders aforesaid.

This report was confirmed by the court of common pleas and
judgment rendered for the plaintiff. The cause comes into this
court on appeal by the chemical company and is submitted
upon the report of the referee, including the evidence heard by
him. The chief contention arises upon the following finding
made by the referee:

‘“ After the making of said contract of October 14, 1902, for
the work of the refining house, and before commencing said
work and afterwards, the said contract was by mutual agree-
ment of the parties thereto materially modified with respect to
the execution of the concrete work on said refining house, and
it was agreed by the parties that the said Chemical Co.
should pay for the work on said building what it was reasonably
worth. Said work was reasonably worth $8 per yard for the
first and second stories and $9 per yard for the third story
measured in the wall. Said concrete work in said refining house

measured in the wall in the first and second stories amounted
to 453 yards and in the third story 346 yards.”’

It is manifest, from the present state of the pleadings, ad-
mitting that the work was to be done at a stipulated price, that
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the claim is unproved in its general scope and meaning by
evidence of an agreement to pay what the work was reasonably
worth, which should be deemed a failure of proof within the
meaning of Section 5296, Revised Statutes.

The contract of October 14, 1902, provided that Houstler &
Fox should receive %5 per cubic yard for the concrete work and
the specifications which were made & part of the contract pro-
vided that the concrete should be one part cement. three parts
sand and four parts broken stone or clean gravel; all materials
to be furnished by the contractor. The material modificaiton
of the contract consisted in changing the mixture to one part
of cement and six parts of sand and gravel. The proof shows
that the change was made by direction of the chemical company ;
that it made a better wall, and cost the contractors more money
than a mixture of one to seven of sand and gravel and still
more than a mixture of one to seven of sand and broken stone.
Jt is contended, however, by the chemical company that the
specifications gave it the option of either broken stone or gravel,
but we think not, as this provision was made for the benefit of
the contractors and that the choice of material could be exer-
cised by them alone.

The other modifications of the contract, such as mixing the
materials in a machine instead of by hand on a board platform,
are of minor importance, and the question is whether the change
of mixture was such a deviation from the contract as would
abrogate it and permit a recovery of what the entire work was
reasonably worth. We think not, as the general plan of the
building as well as the character of the work to be performead
remained the same, the only change being in the material used
and the manner of mixing it, which resulted in the use of more
cement and required more labor, for which the contractors
should be allowed what they were reasonably worth.

The rule is stated in Robson v. Godfrey & Thomas, 1 Holt’s,
236, as follows:

““Where work is done upon a special contract, and for estima-
ted prices, and there is a deviation from the original plan by the
consent of the parties, the estimate is not excluded. but is to be
the rule of payment, as far as the special contract can be traced;
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and for any excess beyond it, the party is entitled to his quantum
meruit.”’ '

The testimony in this case shows that a mixture of a cubic
yard of material composed of one part cement, three parts sand
and four parts broken stone would lay twenty-five cubic feet
in the wall, and that the same amount of material composed of
one part cement and six parts sand and gravel would measure
in the wall only sixteen and two-thirds feet and would require
nine-fourteenths of a cubie foot of cement more than the mix-
ture of one to seven of sand and stone, which was worth $2.30
per barrel—abhout forty-three cents.

The account may he stated as follows:

755 mixtures of 1 to 7 of sand and gravel equals 699 cu. yds.

755 mixtures of 1 to 6 ¢ ¢ ¢ “ “ 466 ‘¢ ¢
Deficieney occasioned by change of mixture..... 233 ¢«
699 cubic yards as per contract at $15............. .$3.495.00'
Extra cement for 755 mixtures at 43 cents........... 324.65

233 cubic yards each reasonably worth $8.33, equals... 1,941.00

$5,760.65

This amount is $77.35 less than that found by the referee,
and his finding should be modified to that extent.

The findings of the referce as to the other disputed items will
not be disturbed. As heretofore indicated, the plaintiff is not
entitled, under the pleadings as they now stand, to recover more
than the stipulated price of $5 per cubie yard, but the pleadings
may be amended to eonform to the faets and this opinion, when
a judgment may be entered confirming the report of the referce
as herein modified.

Charles M. Leslie, for plaintiff.

Frank F. Dinsmore, contra.
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PRESUMPTION AS TO CANCELLATION OF WILL.
Circuit Court of Ashtabula County.

F. CLEMENT CROSBY ET AL V. JOHN C. CROSBY ET AL.

Decided, January Term, 1907.

Wills—Contest of—Obliteration of BSignature of Testator—As to
Whether It was Done with the Intention of Cancelling the Will—
Presumption that the Testator Acted Animo Revocandi, When.

Where a will after its execution remains in the possession of the testa-
tor until his death, at which time it is found among his papers with
his name erased, the presumption is that the testator erased
his name, and that he did so with the intention of revoking
the will.

CooK, J.; Burrows, J., and LAUBIE, J., concur.

Error to Ashtabula Common Pleas Court.

The action below was the contest of a will. The prineipal
ground of contest was that the testator intentionally revoked the
will before his death by cancelling and obliterating the same.

The will was in the testator’s possession after its execution,
and after his death it was found among his papers with the name
entirely erased, and there was some evidence tending to show
that the testator erased his name, but for what purpose is not
entirely clear. On the part of the proponents of the will it is
claimed it was done only for the purpose of making his name
more definite, and that it was done before the execution of the
will; while by the ‘contestants it was claimed that it was done
after the execution of the will, and with the intention of revok-
ing it.

The first name of the testator was originally signed by him
with his initial; this was entirely erased and his name signed in
full about an inch below the original signature, with indication
that something had been written between the original signature
and the subsequent one which had also been obliterated.

The evidence is very conflicting upon the question as to how
the erasure of the original name came to be made, whether it was
done for the purpose of simply correcting the signature and be-
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fore execution, or-whether it was done with the intention of re-
voking the will.

The jury found it was done with the intention of revoking it
and we feel the jury was fully justified in so finding and the
trial court in confirming the verdict.

The important question in the case, however, is upon the charge
of the court. The court charged the jury that if they should
find that the will remained in the possession of the testator from
the time of its execution until his death, then it would be pre-
sumed that the testator himself erased his name, and that he did
so with the intention of revoking the will. 'Was this correct?

While, so far as we are aware, there is no case in Ohio directly
bearing upon this question, yet many decisions in other states
support the charge of the court, and we think the charge was cor-
rect.

In the case of Smock v. Smock, 11 New Jersey Equity Reports,
156, it was held:

‘1. A writing sought to be established and proved as the last
will of decedent, was executed by him as his will in due form of
law in 1846. After testator’s death in ——, it was found, on
the day of his funeral, by his widow and two of his sons, in a
private desk of decedent. It was wrapped up in a newspaper.
The name of testator and the seal were cut off with a sharp in-
strument, leaving only the letter B—the first letter of testator’s
name—partly remaining. Held: That the testator is presumed
to have done the act, and that the law further presumes he did
it animo revocands.’’

In the opinion of the chancellor it is said:

‘“The will was in the custody of the testator during his life,
and upon his death it was found among his depositories, can-
celed, with his name and seal cut off. Under such circumstances,
the testator himself is presumed to have done the act, and the
law further presumes that he did it animo revocandi (1 Williams
on Ex., 78). In a late case, decided in the prerogative court
(afterwards taken up on appeal to the Delegates, where the de-
cision below was affirmed), a will was found in the repositories
of the deceased, and it appeared that some one had carefully cut
out, apparently with the scissors, the whole of the instrument
from its marginal frame; the attestation clause was also cut
through, but no other part of the writing; and it was held that
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the court was bound to construe the act as one done by the tes-
tatrix for the purpose of canceling, revoking, or destroying the
validity of the instrument, and consequently that it was there-
by revoked (Moore v. Moore, 1 Phillim, 375; 1 Williams on Ex.,
74). The same principle will be found established by the fol-
lowing cases: Freeman v. Gibbons, 2 Hagg. Eccl. Rep., 328;
Bumgarten v. Pratt, Ib., 329; Richards v. Mumford, 2 Phillim
Rep., 23; Lozley v. Jackson, 3 Phillim Rep., 126; Wilson v.
Wilson, 3 Phillim Rep., 552 ; Davies v. Davies, 2 Add. Ecel. Rep.,
223; Colvin v. Frazer et al, 2 Hagg. Eccl. Rep., 266; Holland
v. Ferris, 2 Bradford’s Rep., 334; Bulkley v. Redmond, Ib.,
282; 6 Wend., 180.”’

In the matter of the probate of the will of Engelina S. White,
deceased, 25 New Jersey Equity Reports, 501, it is held:

‘“The tearing out of the seal affixed to a will, and of part of
the testator’s signature, and the obliteration of the rest of his
name and of the names of the witnesses, are a cancellation of
the will.

‘““From the finding of a will in testator’s box thus canceled,
the presumption arises that the cancellation was his act, done
animo cancellandi, and that, by that act, he intended to render
the will null and void.”’

In the opinion it is said:

‘“The will bears clear evidence of the intention to revoke it.
The tearing out of the seal and of part of the signature of the
testatrix, and the obliteration of the names signed to the will, are
a cancellation of the will (Avery v. Pixley, 4 Mass., 460; Hobbs
.v. Knight, 1 Curties, 768; Goods of James, T Jur., N. 8., 52;
Price v. Powell, 3 H. & N., 341; Smock v. Smock, 3 Stockt., 156).
And from the fact that the will was found in the possession of
the testatrix, in her repository, thus canceled, the presumption
arises that the cancellation was her act, done animo cancellandi,
and that, by that act, she intended to render the will null and
void. Smock v. Smock, supra; 4 Kent’s Comm., 532; Davies v.
Davies, 1 Lee, 444; Lambell v. Lambell, 3 Hagg., 563; Baptist
Church v. Robbarts, 2 Barr, 110.”’

Judgment of court of common pleas affirmed.
Pickard, Hoyt, Munsel & Hall, for plaintiffs in error.
Calvin, Hogue, Goddard & Starkey, for defendants in error.
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THE LICENSING OF AMUSEMENTS.
Circuit Court of Hamilton County.

VILLAGE OF SILVERTON V. CHARLES H. DaAvis.
Decided, June 8, 1907.

Ordinance—Requiring the Taking out of a License for Certain Amuse-
ments—Rendered Invalid by Conferring Discretion on the Mayor
—Evidence Necessary to Convict of Violation of—What the At
davit Must Charge—Bills of Exceptions—Criminael Law—97 O. L.,
604 (30)—Municipal Corporations.

1. Where a bill of exceptions in a prosecution before a mayor was duly
signed and regularly filed in the common pleas, it is not open to,
objection in the circuit court on the ground that it was not filed
by the mayor or noted on his docket. .

2. Under an ordinance which provides that “no person shall be engaged
in any business hereafter mentioned (including the keeping of
public ball rooms or ball grounds) until he shall have obtained a
license therefor,” it is necessary in order to charge an offense that
the affidavit allege the accused unlawfully failed to secure a license
to conduct the business, and not that he unlawfully engaged in the
business.

3. Where such an ordinance delegates to the mayor the power to grant
or refuse a license at his discretion, it confers upon him more
than a ministerial or administrative duty, and is invalid to the
extent that it is not general and does not apply to every person.

4. In order to warrant a conviction for violation of an ordinance
providing for the licensing of ball grounds, etc.,, there must be
evidence that the accused was engaged in the business as keeper
proprietor or manager, and this requirement is not met where the
evidence goes no further than to indicate that the accused main-
tained a ball ground and pavilion on his private grounds, but not
for profit and with which the public had nothing to do.

SwmitH, J.; SwiNg, J., and GIFFEN, J., concur.

The defendant in error was tried before the mayor of the
village of Silverton in September, 1906, upon an affidavit and
warrant, charging that the defendant in error as the owner
and keeper of ball grounds in the village of Silverton, did
unlawfully engage in the business of using said ball grounds, by
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having ball playing on said grounds in said village, without first
taking out a license therefor as required by law. And also in
August, 1906, said defendant in error was tried before the
mayor of the village of Silverton upon an affidavit and warrant
charging that he did unlawfully as the owner and keeper of a
publie ball room or dancing pavilion located in said village en-
gage in the business of using such public ball room or dance
pavilion for public dancing without first taking out a license
therefor as required by the laws of said village made and pro-
vided.

The defendant in error was found guilty by the court in both
cases. A motion for a new trial in each case was overruled by
the court and the defendant sentenced in each case to pay a
certain fine and costs. Bills of exceptions were signed by the
mayor, containing all of the evidence offered on the trials, and
the judgments of the mayor were reversed in the court of
common pleas. In this court it is now sought to reverse the
judgments rendered by the court of common pleas.

At the outset plaintiff in error makes objection to the hearing
of these causes in this court on the ground that the bills of
exception can not be considered by the court, for the reason that
they were not filed by the mayor, but were filed by the defendant
in error, and the filing of the bills was not noted upon the
mayor’s docket. We do not think this objection is well taken,
as the bill was duly signed and filed in the court of common
pleas. Bodosi v. The State, 13 C. C., 275. . .

Defendant in error moved the trial court to quash the affi-
davits and warrants, which motions were overruled. He also
demurred to the same, which demurrers were overruled, and
said causes proceeded to trial.

We are of the opinion that the trial court erred in not granting
the motions and in not sustaining the demurrers. Section 1 of
the ordinance passed by the village of Silverton, providing for
licenses is as follows: ‘‘That no person shall be engaged in any
business hereafter mentioned until he or she shall have ob-
tained a license therefor.”” Section 6 provides that keepers of
public ball rooms shall pay a license fee of $75 per annum; and
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Section 8 provides for a license for keepers of ball grounds
within the village.

While it will be seen from this ordinance that the offenses for
which the defendant in error would be liable were the failure
or neglect to pay the license fee if he kept a public ball room, or if
he was the keeper of ball grounds, these offenses are not charged
in the two affidavits; they simply charge that he unlawfully
engaged in the business, instead of charging that he unlawfully
failed to secure a license to econduct the business. O’Rourke
v. The State, 6 C. C., 612,

Defendant in error also urges that Sections 6 and 8, relating
to the issuance of licenses for public ball rooms and ball grounds,
delegates to the mayor the power of granting or refusing a
license at his discretion. In this respect the ordinance does
delegate discretionary power to the mayor, and not a mere min-
isterial duty; and while ministerial or administrative duties
may be delegated to the mayor legislative duties can not be. It
gives to the mayor the power of discrimination between appli-
cants for licenses; it therefore is not general and does not apply
to every person, and this would render the ordinance in this
respect invalid. Upon an examination of the evidence in these
cases, we are of the opinion that upon this ground alone the
defendant in error should have been dismissed.

The law providing for the regulation by municipal corpora-
tions of ‘‘public ball rooms’’ and ‘‘ball grounds’’ is found in
the 97th Ohio Laws, page 504, Section 30. This act gives to
munieipal corporations the power to regulate such matters by
granting a license for them. The latter part of Section 30,
provides that in the trial of any action brought under the power
of licensing, the fact that any party to such action represented
himself as engaged in any business or occupation for the trans-
action of which a license may be required; or as the keeper,
proprietor or manager of the thing for which a license may be
exacted; or that such party exhibited a sign indicating such
business or calling, or such proprietorship or management, shall
be conclusive evidence of the liability of such party to pay
the license thereof. This, therefore, is indicative of the kind of
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evidence that should be adduced to control an action to find one
guilty of not taking out a license for the conduct of a ‘‘public
ball room’’ or ‘‘ball grounds.’’

The section relates to one engaged in the ‘‘business’’ or ‘‘occu-
pation,”’ or one who ‘‘keeps,’’ or is ‘‘proprietor’’ of, or ‘‘man-
ager’’ of a certain ‘‘thing or business.”” The evidence nowhere
shows that the defendant in error represented himself in the
business or occupation of keeping a public ball room or ball
grounds, or as the keeper, proprietor or manager of a public
ball room or ball grounds. No sign was exhibited by him indi-
cating such business or calling, or such proprietorship or man-
agement, but, on the contrary, while games of ball were played
upon the grounds in question by permission, and while there was
a covered pavilion, open on all sides, upon the grounds where
people might seek shelter in case of necessity, or even dance if
they so chose, yet there is nothing in the testimony to show that
these ball grounds were for public exhibitions, were used for
the purpose of profit, or that the pavilion itself was used in
any way from the business standpoint of one engaged in run-
ning it for gain. On the contrary, the evidence shows that the
grounds were marked ‘‘private grounds,’’ and the most that
can be said about them would be that they were permitted by
the owner to be used for picnic grounds. It was simply a place
on private grounds where people were allowed to assemble for
the purpose of recreation; no admission fee was charged; the
ball grounds and the pavilion could not in any sense be con-
strued to impose upon the owner the duty of taking out licenses
for their use, as the statute evidently means that such use must
be one for business or occupation, which necessarily implies
the use of a public ball room and ball grounds for profit. We
must recognize the distinction in all matters of amusements.
which are publie in their nature, to which all the public are in-
vited, for which admission fees are charged, and gain or profit
is made, as theaters, race-courses, and other kinds of amuse-
ments mentioned in the section under consideration, from those
private amusements in which individuals engage and with which
the great mass of the }Qople as the public have nothing to do.
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In conclusion, therefore, we are of the opinion that the de-
fendant in error in no wise offended against the law and the
ordinance in question, and the judgment of the court of common
pleas will be affirmed.

Frank H. Reppert and A. E. Painter, for the village.

Charles M. Leslie and Frank F. Dinsmore, contra.

NEGLIGENCE IN DRNNG ALONG A STREET RAILWAY
TRACK.

Circuit Court of Hamilton County..

THE CINCINNATI TrRACTION Co. v. Louis KROGER.
Decided, June 15, 1907.

Negligence—And Presumption of Contributory Negligence—Where a
Wagon was Struck by a Street Car—Charge of Court—Doctrine of
the Last Chance—High Rate of Speed not Negligence Per Se.

1. While it is not negligence per se to drive along a street railway
track in the direction traveled by the cars, a presumption of
negligence is raised by the admission of the driver that he traveled
for three hundred feet at a slow trot without looking behind for
an approaching car, and that his only reason for being in that posi-
tion rather than on the side of the street was that the wagon
ran more easily on the tracks.

2. It s error to charge a jury with reference to the doctrine of the
last chance where there is no allegation in the petition which
would warrant an application to the rule of “last chance.”

3. Whether a motorman who ran his car at an unusually rapid rate
of speed on a dark and stormy night was guilty of negligence as
a matter of law depends upon the circumstances of the case. :

GIFFEN, J.; SWING, J., and SMITH, J., concur.

Although it is not in itself negligence to drive a wagon along
a street railway track in the direction traveled by the cars, it
becomes such if the evidence shows that it was needless, and
that the driver failed to keep a proper look-out when he knew a
car was about due.

The driver in this case, who was an employe of the plaintiff.
testified that he had driven about 300 feet at a slow trot without
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looking back; that there was no reason why he could not have
driven on the left track, or on the left side of the road, ‘‘only
it run much easier on the tracks than it did at the sides’’; nor
any reason why he could not have looked oftener for an ap-
proaching car.

This raised a presumption of contributory negligence which
was not removed by plaintiff’s testimony. The testimony of the
defendant tended to prove that the wagon was in the left track,
and suddenly turned into the right track a moment before being
struck by the car, which makes the statement, which was undis-
puted by the plaintiff’s testimony, a disputed fact. No motion
was made at the conclusion of plaintiff’s evidence, hence this
court can not now say as matter of law that the plaintiff’s
driver was guilty of contributory negligence.

There is no allegation in the petition of such negligence of
the defendants as warrants the application of the rule of ‘‘last
chance’’; hence the court erred in charging the jury upon this
doctrine both in the general charge and in special instruction
Number 3. Drown v. The Northern Traction Co., 76 O. S., —.

The court erred also in charging the jury without qualifica-
tion that ‘“ the burden of proving contributory negligence on the
part of the plaintiff’s driver is upon the defendant.’’

In answer to a question by the foreman of the jury after their
retirement the court charged as follows:

““ A motorman who runs his car at an unusually fast rate of
speed on a dark and rainy night under the circumstances of
every particular case is guilty of negligence; and if such negli-
gence directly or proximately causes injuries, the traction com-
pany is liable.”

This was too broad and should have been confined to the
circumstances of this particular case; nor is it sound as a general
proposition of law, for the rain and slippery track on a dbwn
grade or other circumstances beyvond the control of the motor-
man may have caused the unusual speed.*

The trial judge might well have set the verdict aside because
not sustained by sufficient evidence, but this is not so manifest
as to require this court to reverse the judgment.
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For the errors above stated the judgment will be reversed
and the cause remanded for a new trial.

Geo. P. Stimson, for plaintiff in error.

James R. Jordan and Geoffrey Goldsmith, contra.

JURISDICTION IN A CRIMINAL CASE AFTER TERM.
. Circuit Court of Lucas County.

Max LISBERGER V. STATE oF OHIo.
Decided, November 7, 1906.

Criminal Law—Conviction for Homicide—Motion for New Trial on the
Ground of Newly Discovered Evidence—Filed After Term—Juris-
diction to Entertain—Remedy of the Accused.

A trial court is without jurisdiction to hear a motion for a new trial
in a criminal prosecution at a term of court subsequent to that
at which the verdict was returned.

PARKER, J.; IIAYNEs, J., and WILDMAN, J., concur.

Error to Lucag Common Pleas Court.

Lisberger was convicted of the erime of murder in the scecond
degree and sentenced to life imprisonment. At the term at which
he was convieted he filed a motion for a new trial, setting up,
among other grounds for a new trial, newly diseovered evidinee,
and in support of that ground affidavits were filed. That mo-
tion came on for hearing and was heard at that term of court,
and was overruled. And at a subsequent term—1I think at the
next term of court, although I am not certain of that—-another
motion for a new trial was filed, and the chief ground of that
motion was newly discovered evidence; and in support of that
motipn a number of affidavits were filed. Upon the overruling
of the first motion and the entering of judgment a bill of ex-
ceptions was taken; and upon the overruling of the second mo-
tion another bill of exceptions was taken, which is called in the
record a supplemental bill of exeeptions. After the overruling
of the first motion a petition in error was filed in this court.
After that the seeond motion for a new trial was filed, and upon
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its being overruled, as I have said, a supplemenial bill of cx-
ceptions was taken, and then a supplemental petition in error
was filed in this court.

It is said to us that the trial judge overruled this second
motion for a new trial upon the ground that he had lost jurisdie-
tion over the matter; that the second motion for a new trial
was not filed within the time provided by law. Seetion 7350,
Revised Statutes, sets forth the causes or grounds upon which
a motion for a new trial may be granted, and among them the
fifth paragraph is, ‘‘Newly discovered evidence, material for
the defendant, which he could not, with reasonable diligence,
have discovered and produced at the trial.”’

Section 7351, Revised Statutes, provides that: -

““The application for a new trial shall be by motion, upon
written grounds, which shall be filed at the term the verdict is
rendered, and, except for the cause of newly discovered evi-
dence, material for the party applying, which he could not, with
reasonable diligence, Lhave discovered and produced at the trial
within three days after the verdict was rendered unless una-
voidably prevented.’’

The first motion for a new trial was filed in due time. The
second motion was not filed within three days, nor was it filed
within the term. It was filed at a subsequent term.

We have looked into the reecord very carefully, and we are
impressed by these affidavits, indeed, we are convinced therchy,
that this man did not have a fair trial; that he was unfa'rly
treated by the witnesses for the state; that on account of some
prejudice against him and some feeling for the deccased, these
witnesses combined together to ¢onviet this man and send him
to the penitentiary; and it scems to us that the verdiet of mur-
der in the second degree could hardly have been justified, if the
statements set forth in these affidavits are true; and they stand
here in the record uncontradictcd. The man should not have
been convicted of a higher erime or offense than manslaughter,
and perhaps he acted in self-defense, so that he should not have
been convicted at all. It scems to us that he is the vietim of a
wicked conspiracy, and if it was within the power of the court
to grant him relief we should be swift to do it.
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But we find no authority for acting upon a motion for a new
trial filed after the term in a criminal case; we know of none.
We think that is the policy of the law that the matter shall be
concluded by the action in the case taken at the term; and it
may be readily perceived that if it were otherwise, there would
be no certainty about results in criminal cases, and the state
would often be taken at great disadvantage. If a motion might
be filed after the term, there is no reason why it might not be
filed at any time, no matter how remote from the time of the

~trial; even after the state’s witnesses had disappcared or been
scattered, or perhaps died; so that the state might be unable
to show the true state of the case on a new trial. We have no
doubt but that the statute is founded upon the theory that that
should not be permitted; but that if it should turn out that a
person is wrongly eonviceted he should not be without a remedy ;
and we believe the remedy is with the board or tribunal or offi-
cials that may either pardon, or in some way, modify the result.

We think that this is a case that should be presented to the
pardon board or the board of managers, who may not only
pardon, but reduce or commute the sentence. There the state
may be able, by counter affidavits, to put a different face upon
the mattcr. The state here, relying upon the statute, seems to
have thought it idle and useless to file counter affidavits. I
speak of the matter as it appears here in the record, with these
affidavits standing uncontradicted. It may be that when the
matter shall be presented to the proper tribunal, these affidavits
will be contradicted, and that a different face could be put
upon. the matter, .

We see no crror in the action of the court of common pleas
in overruling the motion for a new trial. Sufficient showing
was not madc upon the first motion, which was filed in due time,
to require the court to grant a new trial, and we think the
court properly held upon the second motion. We find no errors
in the record requiring a reversal. Therefore the judgment
will be affirmed. _

Frank Mulholland and C. E. Holland, for plaintiff in error.

L. W. Wachenheimer, Prosccuting Attorney, and REalph
Emery, Assistant Prosecuting Attorney, for defendant in error.
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PROMISE BY TESTATOR OF REIMBURSEMENT FOR.
SERVICES.

Circuit Court of Hamilton County.

ANNA C. GoGrEVE v. EL1ZABETH Day.
Decided, June 22, 1907.

Wills—Devise for Life with Power to Sell—Promise of Rcimburse-
ment for Faithful Services—Constitutes a Binding Contract Against
Estate of Promisor—Action to Quiet Title—Presentation of Claim
to Ezecutor.

1. The devise of real estate in this case was for life only, with power
to sell for the benefit of the estate.

2. Where long and faithful service by the plaintiff was acknowledged
by the decedent, who exacted a promise that these services should
be continued to his wife after his death, with the direction that
the wife make suitable provision for the services rendered and
to be rendered, a binding contract is made and a debt created
against the estate for services performed after as well as before
the death of the decedent. .

3. A conveyance under such circumstances by the widow to the plaint-
iff of property forming no more than an adequate consideration for
the services rendered, is a conveyance for the benefit of the estate,
and plaintiff is entitled to a decree quieting her title to said prop-
erty, notwithstanding she uad never presented her claim to the
executor who nad knowledge of its existence.

GIFFEN, J.; SwiNg, P. J,. and SMmiITH, J., concur.

This action was commenced to quiet title to certain real estate
conveyed to plaintiff by Christina Behrens, widow of Frederick
Bebrens, who died testate. His last will and testament econ-
tained the following provisions, after giving all of the personal
property to his wife:

“Item 3d. I give, devise and bequeath to my beloved wife,
Christina Behrens, all the real estate of which I may die seized
and possessed of, or to which I may be entitled at the time of
my death, she to have, hold and enjoy the same for and during
her natural life: and I hereby authorize and empower my said
wife to sell any and all of my real estate, with the exeeption of
the house and lot known as number twenty-one (21) Woodward
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street. Cincinnati, Hamilton county. Ohio, and to convey the
same by a good and sufficient deed in fee simple and the pur-
chaser shall not be required to look to the application of the
" purchase money.”’

Ttems fifth and sixth give certain charitable bequests to be
paid in money after his wife’s death.

““Item Tth. All the rest and residue and remainder of my es-
tate I give, devise and bequeath to my heirs at law, according
to the laws of descent and distribution of the state of Ohio.”’

Held: The wife took a life estate only in the real estate, with
power to sell the same for the benefit of the cstate. Jones v.
Lloyd, 33 O. S., 572; Baxter v. Bowyer et al, 19 O. S, 490;
Huston et al v. Craighead ct al, 23 O. S., 208.

The plaintiff, though not adopted, lived with the testator and
his wife as their child, performing during the best period of
her life, from the age of eighteen till about forty-eight vears,
not only every sort of menial service, but her filial duty toward
them.

The testator, a short time before his death, recognized and
acknowledged his ‘indebtedness to her for such serviece, and
exacted a promise from her to perform a like service for his wife
after his death, and directed his wife to make a suitable pro-
vision for the plaintiff on account of serviees rendered and to
be rendered. This eonstituted a binding contract between them,
and upon performance by the plaintiff of the services required,
created a debt against the estate for serviees performed after
the death of the testator, as well as those before.

That the services performed during a period of nearly thirty
years were an adequate consideration for the real estate con-
veyed is fully supported by the testimony, hence the power of
sale was duly executed for the benefit of the estate. The fact
that no claim was presented by the plaintiff to the executor is
of little moment, as the object of the law in requiring the pre-
sentation of claims against an eslate is to apprise the executor
or administrator of their existence, amount and character, which
in this case were already known. Kyle's .Admr. v. Kyle, 15 O.
S., 15, at 20 and 21.
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The plaintiff is therefore entitled to the relief prayed for, and
a like decree to that entered in the court of common pleas may
be entered in this court.

Burch & Johnson, for plaintiff,

Chas. J. Fitzgerald, Henry Baer and Powell & Smilcy, contra

CERTIFICATES THAT MONEY IS IN THE TREASURY
AND UNAPPROPRIATED.

Circuit Court of Hamilton County.

THE VILLAGE oF CARTHAGE v. HENRY DIEKMEIER.
Decided, May 11, 1907.

Municipal Corporations—Villages—Certificates of Auditor or Clerk
under the Burns Law—~Sufficiently Definite, when.

When from the nature of the work to be done in connection with a pro-
posed improvement it is impossible to estimate except approximately
the expense likely to be incurred, a certificate by a clerk or auditor,
that there is in the treasury of the corporation and unappropriated
“money sufficient to pay” for the improvement as proposed, is an
adequate compliance with the requirement of Section 2702 that a
certificate must issue to render valid contracts, agreements or
other obligations involving the expenditure of municipal or village
funds.

GIFFEN, J.; SwiNg, J., and SmITH, J., concur.

The original action was based upon a contract for making *
certain street improvements in the village of Carthage. The
chief contention arises upon the alleged failure of the village
clerk to-certify a sufficient amount of money in the treasury to
pay for the work in full. The jury, by a special verdiet, found
that the following certificate was attached to the resolution of
council awarding the contract to the defendant in error:

““I hereby certify that there is money in the village treasury
in the fund from which the above fund is proposed to be drawn
for payment of the village portion of the improvement, and not
appropriated for any other purpose, sufficient to pay for the
same, L. HaLr,

<‘$2,030. Village Clerk.”’
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This certificate suggests three different constructions as to
the amount certified in the treasury, either the fixed sum of
$2,030, or the multiple of the estimated number of yards and
the bid per yard, or an indefinite sum required to complete the
work according to the plans and specifications at the rate bid.
The first construction is not tenable. because the figures and
dollar mark $2,030 on the margin are no more related to the
written words nor more significant than if indorsed on the back
of the certificate. The second construction is more reasonable,
but can not be adopted because the plans and specifications
contain the provision that ‘‘the quantities named on the esti-
mate are approximate and will not govern the final estimate.”’
The third and last construction, that the sum is indefinite, ac-
cords with the very language of the certificate that there is in ~
the treasury ‘‘money sufficient to pay for the same,”” and com-
plies substantially with Seetion 2702, Revised Statutes, as
amended (86 O. L., 391) and in force at the time this contract
was made. Under this section a definite sum should be certified
when ascertainable, but when from the nature of the work to
be performed it is impossible to estimate except approximately
the quantity thereof, the certificate may be for such sum as may
be required to complete the improvement according to the plans
and specifications at the rate bid; and the village clerk having in
this case so certified, the contractor is entitled to recover the
amount of the final estimate under the original contract less
the payments already made.

There being no certificate attached to the supplementary con-
tract he is not entitled to rccover for any work performed
thereunder, and with this modification the judgment will be
affirmed.

Samuel W. Bell and Frank F. Dinsmore, for plaintiff in
error.

Jerome D. Creed and Archer & Osler, contra.
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RIGHTS OF RAILWAY EMPLOYE USING TRACK AS A
CONVENIENT PATHWAY.

Circuit Court of Lucas County.

DANIEL A. BYRKET v. LAKE SHORE & MICHIGAN SOUTHERN
RamLwaAy.*

Decided, October 30, 1906.

Master and Servant—Negligence—Railways—Right of Company to Use
Either Track for the Running of Trains in Either Direction—Duty
of Pedestrian and of Engineer as to Keeping a Lookout—Presump-
tion of Negligence on Part of the Pedestrian—Technical Con-
struction of Rules of Company.

1. Where an employe of a railway company, while off duty but in
compliance with an order to report at a certain place as soon as
possible, walks along the tracks of the company as a matter of
convenience and for ‘the purpose of saving time, he is not within
the course of his employment while on said tracks, and the
engineer of an approaching train is not bound to keep a look-
out for him.

2. It such employe, while using the tracks of the company as a con-
venient pathway, failed to discover an approaching train and was
struck by it and injured at a point where by a proper exercise
of his faculties he might have had warning of its approach, a
presumption arises that he did not exercise due care, and the
burden is upon him to remove the presumption; and in the
absence of any reasonable inference from the evidence which
might relieve him from the presumption, or any claim that the
engineer or others controlling the train had actual knowledge
of his danger, it becomes the duty of the court to direct a verdict
for the defendant company.

3. A railroad company owes no duty to an employe or other person,
who is using its tracks merely as a convenient path of travel,
to give notice by bell or whistle of an approaching train, or to
run at any particular rate of speed.

WiLbMAN, J.; Haynes, J., and PARKER, J., concur.
Error to Lucas Common Pleas Court.

* Afirmed by the Supreme Court without report, January 8, 1907 (75
Ohio State).
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In this case, which below was an action brought by Byrket
for injuries claimed by him to have been sustained by reason
of negligence of the defendant company, the plaintiff in error
complains of the action of the court below in several respects.
The one especially argued is the court’s charge to the jury, at
the close of the evidence in the case, to find in behalf of the
defendant. Several of the other alleged errors are so closely
conneeted with this that they may be treated as incidental to it,
and our judgment is, that if the court was right in instructing
the jury to find for the' defendant, the other alleged errors
were not prejudicial to the plaintiff even if the court was in any
one of its rulings in those respects in error.

The plaintiff, Byrket, had been for several years in the employ
of the defendant company, sometimes acting as brakeman, some-
times in the capacity of conductor upon some of its trains, and
I think at one time was known as a pony conductor or the con-
ductor of a pony engine. At the time of the unfortunate occur-
rence which has been made the basis of this action, in which
the plaintiff received severe injuries, he had been telegraphed
to while at Jonesville, Michigan, to come to Air Line Junction
in Ohio, as soon as possible, and it was while proceeding to Air
Line Junction that he received the injury for which he seeks
damages. He had arrived at the Union Station in Toledo and
then proceeded to walk along one of the tracks of the defendant
company from the Union Station to Air Line Junction, and it
is indicated by the evidence that he designed at some place
along this line to take an electric car, but he concluded that he
could arrive at Air Line Junction, his destination, more speedily
and readily by proceeding along the traek, and his claim is,
that in doing this he was complying with the requirements of
the defendant company; that he was in the discharge of his duty
as an employe and that he had been instructed by the officials of
the company that at all times when in discharge of the duties
pertaining to his employment, he must keep upon the right of
way. Our judgment is, that any such instruction was not to
be construed by him so technically and that the general instruc-
tion that he was to proceed to Air Line Junction and arrive
there as soon as possible, was to be construed acecording to its
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reasonable spirit and that he had a right to proceed by any
ordinary meauns of safe transportation to the place of destina-
tion where he was required to report.

The principal question thal is involved here requires some
consideration of the nature of his duties while upon the defend-
ant’s right of way and track and of the correlative duties of
the defendant company toward him while he was at the
same place. He insists that his situation was much
that of a person who would be at the time doing some work for
the company and that it was the duty of the engineer upon an
approaching train to keep a lookout for him while he was upon
the company’s track; and he attempts to fortify this claim by
proof that it was a common custom for the employes of the
company to use the track in that locality as a sort of a passage
way from the Union depot to Air Line Junetion while going
to or from their work.

The plaintiff claims that at the time of this occurrence he
was walking upon a track known as the ‘‘east-bound track’’
and that the engine which struck him was coming from the
east, moving eastward. and the evidence shows those two facts.
The defendant company had a right to move its trains upon
whichever of these tracks it saw fit and in whatsoever direction
it'saw fit; it had the right, no matter what the tracks were
called and no matter for what purpose it ordinarily used either
one. to move its trains either east or west upon the so-called
‘‘east-bound’’ or the so-called ‘‘west-bound’’ track, although
the circumstance that the engine was moving westwardly and
upon what was usually treated as an ‘‘east-bound’’ track might
be one cirecumstance bearing upon the caredue from the plaint-
iff and also might, under some circumstances, upon the asserted
negligence of the defendant.

It is apparent from an examination of the numerous author-
ities in cases similar to the one at bar, that every case must
stand almost upon its own footing, and it is not likely that we
shall find cases that are upon all fours with one another, al-
though counsel in argument asserts oftentimes that one case is
precisely like another in all its features. Much stress is laid by
counsel for plaintiff in error upon the case of L. 8. & M. S. Ry.




76 CIRCUIT COURT REPORTS—NEW SERIES.
Byrket v. Railway. [Vol. X, N. S.

v. Ford, 18 C. C., 239, which was decided by this court at the
January term, 1899. The case has some features similar to
those in the case at bar, but it has others dissimilar to the ones
under consideration by us here. In the Ford case the conditions
were such that the.engineer of a train having knowledge of
the fact that persons were accustomed to walk upon the track,
- was unable to distinguish persons upon the track until almost
upon them; whereas in the case at bar there was no difficulty on
the part of either the engineer or the man upon the track in dis-
covering objects at remote distances. It is claimed, indeed, on
behalf of the plaintiff in error, as one of the grounds upon which
this judgment should be reversed, that he could see all the way
from the point of injury to Air Line Junction, which was quite a
distance away, and that he was thereby apprised that no train
was coming from that direction on the ‘‘east-bound’’ track,
so that he had a right to conclude that it was safe for him to
walk upon that track.

The conclusion must logically be drawn that if it was easy for
him to see all the way to Air Line Junction, it was equally easy
for him to see in the opposite direction, if he had looked in the
opposite direction at the time when the train that struck him
was sufficiently near to manifest its approach. In his testimony
there is an indication that he did look back about once every
hundred feet, but in one part of his testimony he says that
probably he went one hundred and fifty feet from the time he
last looked back hefore the engine struck him. Of course any
statement of this kind is to be received and construed reasonably
by the court. A man does not measure by paces the exact dis-
tance that he travels between the several times of using his
faculties of observation, and it is probably impossible for the
man to say how long a time had elapsed and how much distance
he had traveled between one time of looking and another. But,
however all this may be, it is manifest that if he had looked a
sufficient time before he was struck to see the trains approach,
there would have heen no difficulty in seeing the danger and
escaping the injury. There is nothing to indicate that he could
not have leaped from the track if he had seen the train bearing
down upon him. While it is claimed by the plaintiff that it
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would have been unsafe for him to walk upon either side of
the track. or between the two tracks, by reason of certain cir-
cumstances which were given in evidence. there is no claim that
in the immediate emergency of the train’s approach, if it had
been observed, he could not have escaped to a place of safety
by leaping upon the other track or by leaping to one side, even
into a diteh if necessary.

The court did not, apparently, arrest the case from the jury
or charge the jury for the defendant upon the ground of any
holding by the court that, as a matter of law he was guilty of
negligence directly contributing to or causing his own injury.
The court puts it upon the other ground: That the defendant
company owed no duty to a man situated as he was and acting
as he was, of giving him notice by bell or signal of the approach
of the train. A large part of the argument of counsel for plaint-
iff, orally and in his brief, is based upon the theory that it was
the duty of the company to keep the bell ringing upon the loco-
motive at all points in the progress of the engine and trains from
the Union Station to Air Line Junction. Is this law? Was it
the duty of the company to apprise persons walking upon its
tracks of the approach of the train by giving signals by either
bell or whistle? . . v

In connection with the holding by this court in 1900, in L. S.
& M. 8. Ry. v. Ford, supra, my attention has been called by one
of my associates to an unreported case of this court in the year
1903, or about that year. The case is that of Ham v. Railway,
which was decided first in the Court of Common Pleas of Fulton
County. and the case there was arrested from the jury and the
jury instrueted to bring in a verdict for the defendant company.
This court reversed the case. which is said by one of the judges
—dJudge Haynes—to have been very similar in its aspects to the
case at har. The case was carried to the Supreme Court, on
error, and the Supreme Court reversed the ecircuit court and
affirmed the ruling of the common pleas in its holding that the
defendant company was not liable to such a duty as is sought
to be imposed upon it here towards persons in a somewhat
similar position to that which the plaintiff in error occupied at
the time of his injury. The decision of the Supreme Court,
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which is also unreported, was rendered in June, 1903. In the
following October—what is said to be the January term, 1903,
on October 13—the Supreme Court rendered a decision in the
case of Erie Ry. v. McCormick, 69 Ohio St., 45, which case we
deem very analogous to the case .at bar. It was a case of a man
employed as a track man, or track walker, for the defendant com-
pany, who was injured while engaged in walking upon its tracks;
but whether in the direct discharge of his duty or not, does
not appear clearly from the statement of facts reported. In the
course of his traveling along the track, while in the discharge of
his duty or going to or from his work, he had occasion to cross
a bridge which was within the lines where he was required to
work when he did work, as a track walker, exercising, I suppose,
some duty of inspection of the track—that is, to see that every-
thing was in order and free from obstructions or defects. In
crossing this bridge on the occasion in question, he was struck by
an engine and killed. Now it is not claimed on behalf of the
plaintiff in error here, Byrket, that his duty to the defendant
company had any relation whatever to its track or required him
to he walking upon the track, except in so far as he asserts a
claim that he was necessarily upon the company’s track in the
carrving out of the injunction to stay upon the company’s
track when he was in the company’s employment on duty and
also when he was going to a place to which he had been directed
to go as soon as possible. As I have already said, we think he
had the right to construe that instruction reasonably and go
by reasonably safe methods, and that it was not designed in the
order that he should travel all the way from Jonesville or from
the Union Station to Air Line Junction on the company’s
tracks, even if he could get to that place somewhat more speedily
than by traveling some other route or in some other way.

It would seem that the case presented by the representative
of McCormick was perhaps a stronger case, so far as this ques-
tion is concerned, than the case at bar. McCormick’s duties or-
dinarily related to the track, and if he was upon the company’s
track at the time of the colliding of the train with him and his
death, in the direet discharge of his dutieé, then his case was
stronger than that of Byrket. who was, at the best, but simply
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traveling along the track as a pathway to the place of his des-
tination. '

It is the judgment of this court, under all the circumstances
of this case, that he does not stand in precisely the same posi-
tion with reference to the transaction that Ford did in L. S. &
M. 8. Ry. v. Ford, supra. There are some circumstances here
which would seem to have made it easier for Byrket to have ap-
prised himself of the danger than in the case just mentioned,
and we think that a strong presumption of negligence arose;
in other words. that the proper exercise of his faculties of hear-
ing and vision would have notified him before his danger. The
presumption arises when he does not discover that danger,
that he did not exercise these faculties, and the burden is upon
him to remove this presumption when it so arises. It is true
that sometimes it is an inference which is to be drawn by the
jury that he did discover the fact. But, on the other hand,
there are numerous cases that where no reasonable inference can
be drawn that would relieve him from the presumption, it
becomes the duty of the court.to say so to the jury.

In the McCormick case the court seems to assume that the
plaintiff was in some fault in remaining upon the bridge, and
then the court, so holding, goes farther and holds that the com-
pany was not negligent—that it was not held to the exercise
of that sort of care toward him that it would have heen com-
pelled to exercise under other circumstances.

In the third paragraph of the syllabus, on page 45. it is
said by the court:

“In an action against a railroad company by one who, by
his own fault is upon its track and in a place of danger, to re-
cover for a personal injury caused by the failure of its employes
operating one of its trains to exercise due care after knowledge
of his peril, it is necessary to show actual knowledge imputable
to the company. C., H. & D. Ry. v. Kassen, 49 Ohio St.. 230,
distinguished.’’

This leads me to call attention to the language of the petition
which has been filed in this case. in which it is not clearly as-
serted that the engineer of the defendant company did in faet
discover Byrket upon the track. and thereafter was guilty of
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negligence in not avoiding an injury to him. In one part of
the petition it is said that: -

““The action of said conductor and engineer in so operating
said train was either willful or so grossly negligent as to be will-
ful in its nature.”

The pleader is speaking of the speed with which the train
was run; that it was run at a high and excessive rate of
speed and in violation of a certain ordinance of the city of
Toledo, which provided that within the city Iimits the speed
should not exceed six miles per hour. This question was also
raised in the McCormick case: ‘‘That the speed of the train
exceeded that limited by the ordinance of the ecity of Akron.”’
With regard to the claim of excessive speed and also the claim
that the speed was unlawful as being prohibited by ordinance,
Judge Shauck, speaking for the court, says, page 52:

‘““The petition and all the evidence having shown that
MecCormick was an employe of the company, engaged as a track
tvalker, there should have been no allegation in the petition as
to the omission of signals for the neighboring road crossing or
of the violation of the ordinance regulating the speed of trains,
because, by the fact of his relation to the company, it was made
to appear that he was not within the classes of persons for whom
such signals are required to be given, or for whose protection
the speed of trains is regulated. The omission of a duty does
not constitute the foundation of an action unless it results in
injury to one for whose protection the duty is imposed. This
would seem to be elementary, and it is sustained by the decided
cases.’’

And he then cites two cases of B. & 0. v. Depew, 40 Ohio St.,
121, and Cleveland, A. & C. Ry. v. Workman, 66 Ohio St., 509.

Again, in this petition, it is alleged:

‘“That the engineer in charge of the engine drawing said train
did carelessly. wrongtully and negligently fail to keep a proper
lookout for persons who might be rightfully upon said track.
That plaintiff was in plain view of said engineer for such dis-
tance as said engineer did see plaintiff, or, by the exercise of
ordinary care, could have seen him.”’

In other words, we are presented with an alternative by this
pleader; there is no averment that the engincer did see Byrket.
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and if there had been such an allegation, there was perhaps no
evidence that would have justified a finding that he did see
him. But it is enough to say that the petition does not charge
it. It is alleged: ’

‘““That said engineer carelessly, wrongfully and negligently
failed to give plaintiff any warning of the approach of said
train but ran the same in such a manner as to strike plaintiff
and throw him upon said track, and to allow said train to pass
over him, inflicting injuries as hereinafter set forth.’’

Now, going back to Erie Ry. v. McCorm'ick., supra, and resum-
ing the consideration ef the language of Judge Shauck, we
find, on pages 52 and 53, he says:

‘‘Passing to a consideration of the ground upon which counsel
for the administratrix now insist that the recovery might have
been sustained, the general inquiry is, whether it is in aceordance
with the law which defines liability for the wanton and willful
infliction of injury. The concrete rule upon the subject is, that
if one is upon the track of a railway company by his own fault -
and in peril of which he is unconscious, or from which he
can not escape, and these facts and conditions are actually known
by the engineer, it is his duty to exercise all reasonable care to
avoid the infliction of injury. It does not impose the duty
to exercise care to discover that one so upon the track is in a
place of danger, but it does impose a duty to be exercised upon
actual discovery. No matter if the rule did originate in con-
sideration of humanity, it is an established rule of the law which
does not unreasonably interfere with the rapid movements of
trains nor is it ordinarily difficult of application, if earnest
and impartial efforts are made to apply it according to its terms
and obvious import. With respect to the ground of liability
now considered, the court instructed the jury that the company
would be liable if the engineer ought, by the exercise of ordinary
care, to have seen the deceased in his perilous position and could,
by the exercise of ordinary care, have stopped or checked the
speed of the train so as to avoid the collision. Notwithstanding
the manifest conflict between the instruction given and the rule,
it is said that the instruction is authorized by €., H. & D. Ry.
v. Kassen, 49 Ohio St., 230.”’

Now in the brief of counsel for plaintiff in error. hefore me,
some consideration is given to ., H. & D. Ry. v. Kassen, supra,
and emphasis is put upon the language of the court in that
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case holding the company to a knowledge which ought to have
been had by the persons in control of the train which caused the
injury; but a careful consideration of the reasoning of Judge
Shauck in the case of Erie Ry. v. McCormick, supra, clearly
evidences that a proper construction of C., H. & D. Ry. v.
Kassen, supra, will not bear the interpretation which is sought
to be put upon it by the counsel for plaintiff in error here.
Kassen had fallen from the rear platform of one of defend-
ant’s trains. The company was running two trains, in the
same direction, about two hours apart. This injury disabled
him from leaving his position of danger upon the track, and
while in that dangerous position he was run down and killed
by the following train. That Kassen had fallen from the train
and was in place of danger, were facts actually known to the
employes of the defendant company operating the forward
train. There was ample opportunity to rescue him either by
stopping the train from which he had fallen or by using the
telegraph to communicate information of his situation to those
in charge of the following train. The actual knowledge of the
employes of the company in charge of the forward train was
the company’s knowledge and that knowledge ought to have
been communicated to the engineer of the following train. so
that it may be said that it was a knowledge which he ought to
have had; but that is not saying that it was the negligence of
the engineer in charge of the train; it was thie negligence of the
company itself in not communicating to him the information
which he ought to have had so that he might thereby have saved
his train from killing or injuring Kassen. Judge Shauck
goes further and says:

““The phrase ‘ought to have been aware’ manifestly applies
to those in charge of the following train, and nmplies the duty
of the company to communicate to them its actudl knowledge
of Kassen’s danger. This is entirely clear, not only from the
peculiar facts of the case, but from the language of the opinion.’’

I will not stop to read more. It is clear enough from what
I have already read that the construetion which is placed upon
C., H & D. Ry. v. Kassen, supra, in the brief of plaintiff in
error is not the construction which should be properly drawn
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from it. We think that the circumstances of Erie Ry. v.
McCormick, supra, are so similar to those in the case at bar that,
if this case had been permitted to go to the jury, no verdiet in
behalf of the plaintiff in error, or judgment thereon, would
have been permitted to stand by the Supreme Court, if the case
ever reached that court of last resort, because of the principles”
which are in Erie Ry. v. McCormick, supra, so clearly enunci-
ated. And it is against the previous rulings of this court,
which it is not necessary to further consider; it is enough to
say that the last enunciation of the Supreme Court to which
our attention has been called, or which we have found in our
examinatipn of the questions, leads along the line of the hold-
ing at which we have arrived in this case, that the judgment
of the court below must be affirmed.

C. A. Thalcher, for plaintiff in error.

Potter & Potter, for defendant in error.

MIXED CAUSES OF ACTION.
Circuit Court of Allen County. .

F. P. RusHER LuMBER Co. v. G. W. TROXEL ET AL.*
Decided, November Term, 1905.

Actions—Nature of, Determined by Pleadings—Mizred Causes of Ac-
tion Not Appealable—Notwithstanding Only Equitable Issues are
Tried.

Since the nature of an action as to its being legal or equitable is de-
termined by the pleadings, it follows that a petition to foreclose a
mechanic's llen, determine priorities, and for personal judgment,
sets forth both a legal and an equitable cause of action, and with-
out change of pleadings is not appealable, notwthstanding the
parties reached an agreement as ta the facts determinable by a
jury, and the equitable issues only were submitted to the court.

VOLLRATH, J.; NORRIS, J., concurs.

This cause comes into this court on appeal from the Court of
Common Pleas of Allen County and is for hearing at this time
on a motion to dismiss the appeal.

* Affirmed by the Supreme Court, without report, June 18, 1907.
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The plaintiff is a corporation and filed its petition setting forth,
as its first cause of action, an account for miaterial and supplies
furnished by it to the defendants, G. W. Troxel and Allie L.
Troxel, in the sum of $330.58, with interest from November 30,
1904; a copy of the account is attached to the petition. As a

“second cause of action the plaintiff alleges that the items charged
in said account were so furnished by the plaintiff to said defend-
ants and at their request, in and abowt the building and con-
struction of a certain house. ete., and then follow the averments
necessary to perfect a lien for the amount of said aceount upon
the building and premises for which the same were furnished.
Proper averments were made with reference to the filing and
verification of said account and then, after a reference to possible
claims upon the same property by some of the defendants named
in the petition, the plaintiff prays judgment against said G. W.
Troxel and Allie L. Troxel for the sum of $330.58, with interest
from November 3, 1904, and that it may be decreed to have a
lien in and upon the said house and the building and the real
estate deseribed. for the amount of said claim and from a speei-
Jfied date, and that said lien may be foreclosed and said property
sold as upon execution; that priorities may be ascertained and
the proceeds distributed, ete.

It will be noted that there are two causes of action. one of a
legal and the other of an equitable nature. It is claimed by the
defendant. the Lima Home & Savings Association, as well as
other defendants herein, that under the issues thus presented by
the petition of the plaintift no right of appeal exists and that the
petition therefore should be dismissed. All the defendants met
the issue tendered by the first cause of action by a general denial.

The plaintiff contends, as against said motion, that all matters
of fact were amicably agreed upon between the parties in the
court below and that the only thing that was in reality submitted
to the judgment of the court was the question of priorities, mat-
ters affecting solely the liens and their order of succession, and
that hecause of this fact the case was tried in the court below en-
tirely within the equitable jurisdiction of the common pleas
court, and that it ought therefore to be appealable, and this the
more 8o since no jury was even asked or required.
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A correct solution of the question presented will require an
examination of the law governing appeals. The right of appeal
in actions of this kind is given in Revised Statutes, Section 5226,
which provides in part as follows:

¢‘In addition to these cases and matters specially provided for,
an appeal may be taken to the circuit court by a party or other
person directly affected, from a judgment or final order in a
civil action rendered by the common pleas court, and of which it
- had original jurisdiction, if the right to demand a jury therein
did not exist,’’ etc.

Revised Statutes, Section 5130, provides:

““Issues of law must be tried by the court, unless referred as
hereinafter provided; and issues of fact arising in actions for
the recovery of money only, of specific real or personal property,
shall be tried by a jury, unless a jury trial be waived, or a
reference be ordered as hereinafter provided.”’

It is held in the case of Ladd v. James, 10 Ohio St., 437, that—

““The issues shown by the pleadings in an action will show
whether, after a judgment, there be a right to a second trial,
under the act passed April 12, 1858 (55 O. L., 81; 4 Curwen,
3087 ; repealed. Section 7437, Revised Statutes). If there be an
issue of fact joined between the parties, which either party has
the right to demand shall be tried by a jury, then either party
may demand a second trial. 1f there be a joinder of several
causes of action and an issue of fact as to either of them. which
either party has a right to have tried by a jury, a second trial
may be demanded. and there can not be an appeal, though one
or more of the causes of action would be such as would authorize
an appeal.

‘“Where an action is brought upon-a note and on a mortgage
given to secure its payment, and a judgment is asked upon the
note and for the sale of the mortgaged property, any issue of fact
which affeets the judgment upon the note is an issne which either
party has a right to demand that it shall be tried by a jury; and
i? such a case there may be a second trial, but not an appeal. If
there be no such issue of fact or the judgment asked is simply
for a finding of the amount due upon the note and a sale of the
property mortgaged. either party would have the right to appeal
and not a right to a second trial.”’

The same principle is recognized by the circuit court of the
first circuit in the case of The Lockland Lumber Co. v. Marsh,
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16 C. C., 432. The latter case involved a petition asking for per-
sonal judgment and foreclosure of a mechanic’s lien as in the
case at bar. See also Keller v. Wenzel, 23 Ohio St., 579; Bugh
v. Sturgeon, 41 Ohio St., 402; Mitchell v. Drake, 7 C. C., 308.
~ These authorities seem conclusive of the proposition that where
a petition asks for a personal judgment and also for a decree
of foreclosure to enforce such judgment, and these issues are
met by a general denial, no appeal can be taken by the plaint-
iff presenting such a petition. )
It is claimed, however, in the action at bar, that all issues of
fact which might otherwise require the attention of a jury had
been amicably disposed of before trial and that the only thing
left to be done in the lower court was a finding with reference to
priorities. This view seems to be based in part at least upon
the case of Grapes v. Barbour, 58 Ohio St., 669, where it is held:
““If in an action for the foreclosure of a mortgage and for a
personal judgment for the money claimed to be due upon the
demand which it secures, the journal entry in the court of com-
mon pleas shows that before the action is tried, thé plaintiff, by
leave of court, withdraws the prayer for a personal judgment,

and the court proceeds to find the amount due and to decree a
foreclosure, the mortgagor may appeal to the circuit court.”’

In the case just cited, however, there was a substantial amend-
ment of the pleading. The prayer for a personal judgment was
withdrawn and this withdrawal was evidenced by a journal entry.
This left nothing for the jury to pass upon and nothing remained
but a request for a decree of foreclosure, a finding of the amount
due, of sale and distribution. These were all matters within
the peculiar province of the chancery powers of the court. The
issues requiring a jury trial had been eliminated by the with-
drawal of the prayer for a personal judgment. This is quite
different from a mere oral agreement or understanding of coun-
sel, or like arrangement with the court on the trial day with tiw
pleadings still in their original shape. The pleadings determine
the nature of the action. This is held in the case of Raymond v.
Railway. 57 Ohio St., 271, where. in the third section of the sylla-
bus. the court say :

‘“Whether a case is one in equity or of law, does not depend
upon the understanding of counsel, or of the trial ecourt, nor
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upon the form of the judgment rendered, but upon the nature
of the action as shown by the pleadings.”’

In view of the foregoing authorities and the nature of the
pleadings before us we are impelled to the conclusion that since
the petition in this case asks for a personal judgment as well as
a decree of foreclosure, it presents an issue of fact upon which
either party had the right to a trial by jury, and this being the
case, the action is not appealable and the motion to dismiss the
appeal must be sustained.

It is the judgment of this court, therefore, that the several
motions to dismiss the dppeal of the plaintiff herein be, and the
same are, hereby sustained and the appeal is acecordingly dis-
missed at the costs of the plaintiff. Judgment for costs, execu-
tion awarded and cause remanded to the court of common plea,s
for execution.

DAMAGES TO FARM LANDS FROM CHANGE OF GRADE
OF RAILWAY.

‘Circuit Court of Hamilton County.

Tue CLEVELAND, CINCINNATI, CHICAGO & ST. Louts Ramway Co.
v. DELANO CORDRY ET AL.

Decided, June 22, 1907.

Appropriation—Railways—Change of Grade of—Impaired Access Over
Private Right of Way—Evidence as to Damages——Verdtct—Re-
mittitur,

In an appropriation proceeding, preparatory to a change of grade of a
railway through farm lands, the assessment of damages to the
residue of the tract must be based on present conditions, and not
have reference to conditions existing prior to the original loca-
tion of the railway many years before.

GIFFEN, J.; Swing, P. J., and SmiTH, J., concur.

The damage to the residue of 400 acres after the appropriation
of the 40-100 acre tract must be based upon the effect such ap-
propriation will have upon present conditions, and not those ex-
isting before the railroad was originally located and constructed
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many years prior. The testimony shows that the several owners
would sustain substantial damage by reason of impaired access
over the private right of way appurtenant to their lands.

The exception to the failure of the court to charge the jury
that a roadway to defendant’s premises twelve feet wide is sub-
stantially as good for the purposes for which it was created as
the present road, without regard to the change of gradc or other

~obstruction, is not well taken, and besides the record does not
disclose that the court was requested to so charge. i

‘We think the damages awarded are ¢xcessive. One of the de-
fendants, Walter F. Fitch, himself testified that the land would
be worth ten dollars an acre less by reason of the improvement,
which would amount to $4,000, although the jury allowed $4,750.

The testimony as to the costs of reconstructing the private
right of way ranged from thirty-five cents to one dallar per vard
for 4,200 cubic yards.

Whether our conclusions be drawn from the evidence of the
value of the land before and after the change of grade of the
railroad, or from the c¢vidence of the cost of conforming the
private right of way to such change of grade, the result is the
same, and we think that $3,200 would be a fair and reasonable
compensation for injury to the residue of 400 acres.

Unless a remittitur of $1,550 is consented to by the defendants -
in error the judgment will be reversed.

Harmon, Colston, Goldsmith & Hoadley and Stanley Shaffer,
for plaintiff in error.

Alfred B. Benedict and Stanley Struble, contra,
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CONSENTS FOR THE CONSTRUCTION OF A STREET
. RALWAY.

Circuit Court of Cuyahoga County.

Epwarb S. Isom v. THE Low FARE RAILWAY COMPANY.
Decided, July 12, 1907.

Municipal Corporations—Consents of Abutting Owners—To the Con-
siruction of a Street Railway—Requirement as to, does not Create
a Favored Class—Construction of the Exzception in Section 1536-
189—Life of Consents Inure to Whom—Duplication of Grant over
S8ame Street—Consents of Original Company—Good Faith of Prop-
erty Owner Seeking an Imunction—(}’onstitutionalitu of Sections
1536-188-9.

1. Sections 1536-188 and 1536-189, requiring the written consents of the
owners of more than one-half of the frontage of lots and lands
abutting on a street along which it is proposed to comstruct a
street railway, do not create a favored class upon whom a privilege
fs bestowed to the exclusion of others having equal rights, and is
not an arbitrary classiflcation of individuals, but is a valid and
constitutional exercise of legislative power.

2. Where street railway tracks occupy a street unlawfully by reason of
the fact that the term for which the grant was made has expired,
the exception found in Section 1536-189, making in umnnecessary
to procure consents from abutting owners under certain conditions,
I8 not operative, and consents are required before new tracks can
be laid in place of the old.

3. Congents to the building of an extension of a street rallway inure
to the company obtaining them and its assigns only, and can not
be used by a third party who Is a stranger to the franchise. )

4. Where consents have been once acted on by a city council in the
granting of a valid street railway franchise, their vitality is ex-
pended and they can not be again used as the basis of a second
grant to another company.

5. A grant to construct tracks in a street can not be dupllcated over
the same right of way, even with the consent of the company to
which the right was first given, unless the consent is that of the
stockholders given in the way provided by statute.

6. The failure to carry into the syllabus of Traction Co. v. Parrish the
declaration of Judge Burket that the good faith of one who brings
an action to protect a legal right is of no importance, does not make
it an obiter, inasmuch as that was one of the questions made in

Reprinted on account of errors.
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the case, and what was said in the body of the opinion became the
established law of the state.

Per Curiam.

WiLsoN, J. (of the Second Circuit) ; DoNAHUE, J. (of the
Fifth Circuit) and WiLpMaN, J. (of the Sixth Circuit).

This cause comes into this court upon appeal and is sub-
mitted to the court on a motion of the plaintiff, and a counter-
motion of the defendant, for judgment on the pleadings and
admitted facts.

It is unnecessary to state in detail the averments of the plead-
ings. This sifit is brought by an abutting property owner to
enjoin the construction and operation by the defendant of a
double-track electric street railway on Central avenue, and the
sole and only reason now urged by this plaintiff why such in-
junction should be allowed is, that there was not produced by
the council before the passage of the ordinance granting to de-
fendant a right to construect. maintain and operate such railroad
on Central avenue, the written consent of the owners of more
than one-half of the feet front of the lots and lands abutting on
that portion of said street along which it is proposed to con-
struct such railway, as required by Sections 1536-188, 1536-189
and Section 3439 of the Revised Statutes of Ohio.

The defendant, for answer to this claim of plaintqff, says:

First. That these statutes in so far as they require the con-
sent of owners of abutting property to the construection of a
street railroad are unconstitutional and void. )

It is urged in support of this contention that the occupation
of the street by a street railway is a proper and legitimate use
thereof and one of the uses and purposes comprehended in the
original grant or dedication of the same, and not different from
the use by other vehicles for transportation of passengers or by
pedestrians.

We think there is some difference, and that difference is very
plainly stated in the case of Street Railway v. Cumminsville,
14 Ohio State, 523, at page 545, in this language:

““So far as the carrying of passengers by this mode is con-
cerned, it differs in nothing from the exercise of the common
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right of carrying them by coaches or omnibuses; and every-
thing needing a grant, or the further authority of law, is the
right to place and maintain in the highway, the necessary con-
veniences for this new description of carriages.’”’

It is further held in the same case that if the easement of the
abutting property owner of ingress and egress should be ma-
terially injured by the building and operation of the street rail-
- road. then he must be fully compensated for such injury.

Again, it is held by the Supreme Court in the case of Traction
Company v. Parrish, 67 Ohio State, 181, 191, that:

‘“So long as his easement of ingress and egress is not ma-
terially injured, he is without remedy, * * * that the city au-
thorities have the power, under the Constitution, to construct
and operate a street railroad on and along the street without
his consent and against his will, unless restrained by a statute,
provided they caused no material interference with his ease-
ment of ingress and egress.”’

This would seem to be the only difference between this use of
the street and any other, and because the Supreme Court has
thus limited the property rights of abutting lot and land own-
ers in the streets, and having further declared in the case of
Traction Company v. Parrish, above cited, that the consents pro-
vided for in the sections under consideration are not property
rights, adhering to the lot, but a mere personal right in the owner
of the lot, subject to bargain and sale, the defendant insists
that the statute, conferring such a right, creates a favored class
upon whom a privilege is bestowed, to the exclusion of others
having equal rights and that the same is a violation of the trust
. reposed in the Legislature of the state, in respect to public ways.

It must be conceded at the threshold of this investigation
that every classification of the individuals must be based upon
some substantial, fundamental reason therefor. It is not re-
quired that every act of the Legislature should operate at one
and the same time on every member of society, but it is required
that it must affect all who are within the reason for its enact-
ment. The contention of the defendant herein is that the Su-
preme Court having decided that the abutting lot owner has no
special rights or intcrest in the street on which his property
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abuts in excess of the rights of the general publie, other than
the right of ingress and egress, for which he must be compen-
sated 1f the same is materially interfered with, the creation of
such class and conferring upon it such a privilege as is conferred
by these statutes were and are a mere arbitrary classifica-
tion, and grants special privileges upon such favored -class
without any fundamental reason therefor.

This would seem to be a strong position, were it not that
upon investigation of the reported cases in Ohio it appears that
the constitutionality of this legislation is no longer an open
question in this state.

In the case of Roberts v. Easton et al, 19 Ohio State, 78, it
was held that such consent is a prerequisite to the power of the
council to grant such permission.

In the case of Railway Company v. Ncare, 54 Ohio State, 153,
it was held that under the provisions of Scctions 3437 to 3443,
Revised Statutes, inclusive, the consents of the owners of more
than one-half of the feet front of the lots and lands abutting on
each street to be occupied by such extension are requisite.

In the case of T'raction Company v. Parrish, supra, the na-
ture of the consents and the purposes of this legislation are fully
discussed. In that case the Supreme Court says:

‘‘Such personal rights were bestowed by the General Assembly
on owners of abutting lots, as a check upon the power of munieci-
pal authorities to authorize street railroads to be constructed
and operated against the wishes of the owners of lots on such
street.”’

In.the opinion of Traction Company v. Parrish, on page 194,
we find the following quotation from Probasco v. Raine, 50 Ohio
State, 378:

*‘If a statute is constitutional, it is valid and can not be set
aside by a court as being against public policy or natural
right. There can be no public policy or right in conflict with
a constitutional statute.”’

In that case it was sought to have the consents that had
been procured by purchase held invalid, as against publie policy,
and the cireuit court so held, but the Supreme Court reversed
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that holding, and in effect held that this legislation was neither
uneconstitutional nor against public policy. To the same effect
is the doetrine announced by Judge Day in the case of Roberts
v. Easton, supra.

There are other cases in which the Supreme Court considered
this legislation, but the cases above cited are sufficient to show
_ that the Supreme Court is committed to the doctrine of the con-
stitutionality thereof, and it will not do to say that the Supreme
Court has so fully considered the provisions of these sections
and required the performance of the same, and expended so much
time in ascertaining the purposes of this legislation and defining
the rights therein granted, without regard to the constitutionality
of the law. In view of the many declarations of that court, sus-
taining these statutes and requiring full compliance therewith,
the rule of judicial subordination would require a court of in-
ferior jurisdiction to hold the same constitutional, and thus
pass the question on to the Supreme Court as the only tribunal
that has a right to review and reverse its declarations of the
law; and therefore on this contention the defendant must
fail.

The next contention of the defendant is, that in this partie-
ular ease no consents are required for the extension of its lines,
even though the statute be constitutional, because ever since
the year 1868 this portion of the street has been devoted to
gtreet railway purposes; that the Cleveland Electric Railway
Company owned and operated a line of street railway over
and along this street, the franchise therefor having expired
in 1905, but notwithstanding the expiration of such franchise
said railway company did continue to maintain and operate its
line of railway over and upon this street until the 23d day of
April, 1907, at which time, in obedience to the judgment of
the Supreme Court of the United States, declaring that the
term of its franchise had expired at the time first mentioned,
it discontinued the operation of such railway, and within a few
days thereafter removed its tracks and fixtures, but not until
after the passage of the ordinance herein authorizing defend-
ant to construet and operate its line; that in 1904, in anticipa-
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tion of the expiration of the term of the grant to the Cleveland
Electric Railway Company, the said council attempted, by
ordinance, to grant a renewal of that franchise to the Forest
City Company, which ordinance was declared invalid by the
Supreme Court of Ohio; that in September, 1906, the city
council of the city of Cleveland authorized the Forest City
Railway Company, by ordinance, to extend its line by con-
structing, maintaining and operating a double-track electric
railway over and along the portion of this street now sought
to be occupied by this defendant; and that at that time there
were procured and produced to the city council the requisite con-
sents of more than one-half of the lot and land owners abutting.
on said portion of said street; that by reason of these facts,
all of which are admitted. this street has become and was a
street devoted to street railway purposes, and in the nature of
things no further consents would be required.
Section 1536-189 provides, among other things, that:

“*No change or extension of any existing route shall be granted
over any street or streets now unoccupied by street railway
tracks, unless the consent of a majority of the owners of property
abutting on such street or streets shall have been first obtained
as now required by law.”’

The ordinance under which this defendant claims the right
to construct, maintain and operate this street railway, provides
that:

““If at the time the grantee herein shall attempt to execute
the rights conferred by this ordinance in said Central and Quin-
ey avenues S. E.. there shall have been constructed any street
railway tracks, the grant for which has not expired, the right
hereby is limited to a right to use jointly with the owner
thereof such tracks,”’ ete.

The agreed statement of facts shows that said Central avenue
was not then occupied by any such tracks, but that as a matter of
fact the grant to the Cleveland Electric Company had then ex-
pired, and thie tracks were then wrongfully and unlawfully in
said streets, and were removed within a few days thereafter.
Even if these tracks of the Cleveland Electric Railway Company
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can be considered as tracks occupying said street, which, by the
terms of Section 1536-189, Revised Statutes, would make un-
necessary the procuring of consents, yet by another paragraph
of the same section it is provided that:

‘‘Nothing herein contained shall authorize the extension of
existing street railway routes or any portion thereof over and
. along existing tracks or portions thereof for a longer period
than the terms for which the original franchises for such roads
or routes existing at the time of the passage of this act were
granted.”’ '

So that the term of the franchise of the Cleveland Electric
Railway Company having expired, the rights of this defendant
company to operate jointly with it over its tracks must neces-
sarily expire with that company’s grant. If that were not
true. then the city council could in this manner renew a fran-
chise over a street occupied by a street railway company to a
company other than the one in the original grant, or its assigns.
The Supreme Court of this state has recently held in reference
to this particular street that this can not be done. It is suffi-
eient to say that if it can not be done directly, it can not be
done indireetly. It is therefore clear from the agreed state-
ment of facts that this street was not then occupied with tracks
of any railway company then having the right to operate it
for any term whatever, and this grant does not come within the
exeeptions contained in said section.

It is insisted, however, that the character of this street as
a street devoted to street railway purposes has been established.
and having once been established and the consents having been
procured and produced authorizing the same, that there is no
longer any purpose in again requiring such consents to be pro-
cured and produced.

The Supreme Court in the ease of Railway Company v. Neare
el al, 54 Ohio State, 153, declares it to be the law that:

““In the extension of a street railway over streets unoccupied
by any road under the provisions of Sections 3437 to 3443, R. S.,
inclusive, the consents of the owners of more than one-half of
the feet front of the lots or lands abutting on each street to be
occupied by such extensions are requisite.”’
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The admitted facts in the case at bar do not distinguish it
from the above case, and therefore the consents were necessary
to a valid grant.

It is also insisted that there was filed in September, 1906,
with the clerk, and produced to the council of said ecity, the
requisite number of consents, and that said council thereupon
granted a valid franchise to the Forest City Street Railway
Company to construct, maintain and operate a double-track
electric street railway over and upon this portion of Central
avenue; that said Forest City Street Railway Company has
the right under said ordinance to construct and maintain the
same, and that this company is only proceeding to do that which
another company has the absolute right to do, and for that
reason construction by this defendant can not injure or affect
the plaintiff in any particular. and that a court of equity ought
not -to interfere for any whimsical reason the plaintiff may
have, that would induce him to prefer that these tracks should
be constructed by the Forest City Railway Company instead of
this defendant.

It is further claimed that by the limitations of Section 4 of
the ordinance under which this defendant eclaims the right to
construct these tracks, that no more than two tracks shall be
constructed. and that the Forest City Street Railway Company
knew of the limitation in Section 4 of this ordinance, and assented
and consented to the same, and that by no possibility can this
street be burdened by four tracks, instead of two, even though
this defendant should construct the tracks, instead of waiting
until the Forest City Street Railway Company should do so.

1t is denied by the plaintiff that the Forest City Street Rail-
way Company assented or consented to the limitation in Seec-
tion 4 of this ordinance under consideration. but for the purpose
of plaintiff’s motion, if that averment of the answer would
amount to a defense, the motion should be overruled.

Notwithstanding it is conceded that the Forest City Street
Railway Company has the right to construct these tracks, it
does not necessarily follow that it will do so. It may forfeit
such right, or abandon the same. If that company never as-
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serts its right against the plaintiff and other non-consenting
abutters, that failure must operate for their benefit, and not
for the benefit of a stranger to its franchise. True, that com-
pany may assign its franchise and the assignee thereof may
assert the right to construct such road, but it is not permissible
for a third party to claim the rights of the Forest City Street
~ Railway Company against non-consenting abutters. No matter
how remote the chance may be that the Forest City Street Rail-
way Company, or its assigns, will not assert its right in this
street, yet this plaintiff is entitled to that chance.

If it be conceded for the purpose of this motion that the
Forest City Street Railway Company in some way has assented
or consented to the limitations in Section 4 of this ordinance,
and by reason thereof it would be forever estopped from con-
structing any line of railway over and along this street other
than that proposed to be constructed by this deféndant, it would
still be immaterial, as that company or its assignee would be
the only one that can make any claim under its franchise. If
this road were constructed, we think the limitation of Section 4
of this ordinance is such as would prevent the ordinance from
being declared invalid for want of consents, because no con-
sents are required to authorize the city council to grant
the right to a street railway company to extend its lines over and
upon the tracks of another, for and during the term for which
such company has a right to maintain and operate its road,
but. in so far as it authorizes the extension in streets unoccu-
pied by a street railroad, consents would be required without
which that portion at least of the ordinance authorizing the
construction of new tracks would be invalid. Therefore, upon
this contention, the defendant must fail.

It is insisted. however, by the defendant herein, that the neces-
sary consents were in fact produced to the council before the
passage of this ordinance under which it claims the right to con-
struct, maintain and operate its road over and upon this portion
of this street.

It does not appear from the admitted facts in this case
that enough consents were produced to the council, if all were
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available. These consents were of various kinds; some of them
were general in their nature, some of them specified particularly
the Forest City Street Railway Company, some specified the
Forest City Railway Company and the Cleveland Electric Com-
pany and some specified the Cleveland Electric Company only.
It is admitted that the rejection’ of any one class of these
limited consents would reduce the entire amount below the req-
uisite majority.

It is also admitted that all of the consents procured and pro-
duced to the couneil by the Forest City Railway Company at the
time of the passage of the ordinance granting it a franchise to
construct, maintain and operate a double track electric railway
over and upon its street, were part of the consents produced to
this council at the time the ordinance under which the defend-
ant claims was passed. and it is admitted that if these consents
could not be considered by the council, there were not sufficient
others to confer jurisdiction.

It is claimed, first, that consents can not be limited to any
company, but that they operate in favor of the company to which
the grant is made.

The Supreme Court of Ohio, in the case of State, ex rel, v.
Bell, 34 Ohio State, 194, held that these consents, by whomsoever
obtained, inure to the henefit of the lowest bidder.

In the opinion, at page 197, the reasoning of the court is as
follows:

‘““Equally certain it is that the consents mentioned in Section
412 need not, in terms, be given to the person who is the lowest
bidder; for the contract can be awarded to him alone, and the
consents, it matters not by whom obtained or to whom given, are
in substance assent to the construction and operation of the rail-
way in the designated streets, and hence must inure to the
benefit of the lowest bidder.”’

In the case of the construction of a new road the franchise
must be granted to the lowest bidder. The city council has no
discretion in that respect and the consentors when they sign the
consents must be held to know that under the law, neither they
nor the city council ean designate to whom the franchise shall
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bhe granted. The statutes of our state require that it be granted
to that person or corporation that offers to carry passengers for
the lowest rate of fare. So that any attempt to limit such con-
sents or to designate the beneficiary of the same, must prove
abortive. That reasoning does not apply with equal force to
the extension of an established route. The proposition in the
. latter case is as to whether or not a known company having
either an established line or a right to construct such line shall
have the further right to extend its road.  No one is called up-
on to bid. No one can bid for this franchise, because one of the
terms of its grant is that no additional fares whatever shall be
charged for carrying passengers over this proposed extension.
The only possible profit would be from the accumulation of
business. It is an entirely different question whether an abutter
can in this case limit his consent to a specific company or indi-
vidual, from the question presented, when the construction of a
new road is contemplated. Aside from this, it is admitted
that the same consents that were produced to the council at the
time it passed the ordinance granting to the Forest City Rail-
way Company its franchise, in September, 1906, were produced
when this ordinance was passed, and that if these consents which
clothed the city council of Cleveland with jurisdiction to pass
the ordinance granting the franchise to the Forest City Railway
Company can not be counted, then this ordinance was passed
without a sufficient number of consents being presented.

We are clearly of the opinion that these consents had ex-
pended all their vitality in clothing the city council with juris-
diction to pass the ordinance granting the franchise to the Forest
City Railway Company. They had served their purpose, ful-
filled their mission, and could be of no further use or effect.
True, if the ordinance passed by reason of these consents were
an invalid ordinance, they still could be used for the purpose of
granting a valid ordinance; but it is conceded here. for the
purposes of this case, that the franchise of the Forest City Rail-
way Company is a valid franchise, and, therefore, the purpose
of these consents had been accomplished, except, however, that
the consentors must be held to abide the effect of that grant for
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the term thercof, provided such term did not exceed the statu-
tory limitation. This would include the right of renewal with
the same company or its assigns, and the right to grant the joint
use of this company’s tracks to other companies for the purpose
of the extension of their lines. Aside from this, they could
serve no other purpose, and the council had no right to consider
the same or to count the same in ascertaining whether or not a
majority of consents had been produced.

The holding of the Supreme Court, in the case of Roberts v.
Easton, supra, is clearly to this effect. On page 88, the court
say: ‘‘The original assent [consent] therefore merged in the
completed action of the city authorities.”

Having arrived at this conclusion, it is idle further to discuss
the limited consents. If these consents of the Forest City Rail-
way Company are to be excluded this franchise was granted
without the requisite number of consents and did not confer on
the defendant any right or authority to construct tracks along
and over this street.

Upon another proposition not made in the pleadings or argued
by counsel, we are of the opinion that it might be urged with
much force that the municipality was without authority of law
to grant the franchise of the defendant company in its present
form. either with or without the statutory consents.” It under-
takes to grant to the Low Fare Company, not alone the right
to use the tracks of the Forest City Company, but to pre-empt
the right of way, and construct its own tracks to the exelusion
of the tracks of the Forest City Company.

When the Forest City Company obtained its grant, it secured
the right to construct its own tracks in the street, and, having
done so. the right to make traffic contracts with other street rail-
way and interurban eompanies for the use of its tracks.

In the case of Ingersoll v. Nassaw Electric R. R. Co., 15T N. Y.,
453, Chief Justice Parker quotes approvingly from Roddy v.
Brooklyn City & Newton R. R. Co., 32 App. Div., 311, and fol-
lowing:

“‘The right or privilege to contraét for its use with other rail-
roads and thereby derive a profit was as much a part of its
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franchise as was the right to lay its tracks or operate its cars.
This was a souree of use which made its property and franchise
valuable, and the corporation could no more be deprived of this
right than the right of operating in any other respect as au-
thorized by law.”’

Judge Parker also says, in the opinion in that case:

*“‘Salability is an essential element of property, and the de-
- struction or diminution thereof is a taking of property that can
not be done except through the exercise of the right of eminent
domain or of the police power.”’

It is a right, therefore, secured to the Forest City Company,
hoth by statute and by contraet, which neither the city nor the
abutting lot owners can take away or impair. Yet counsel for
the defendant concede that this is the effect of the grant to the
Low Fare Company when they argue that new consents are not
necessary, because no additional burden is placed upon the street.
The tracks of the Forest City Company are legislated out of
the street.

A grant to construct tracks in a street can not be duplieated
over the same right of way without impairing vested rights.

An ordinance which assumes to make such a grant would scem
to that extent to be void, as violating the obligation of contracts.

It is said that the Forest City Company is consenting to this
usurpation. Unless the answer means that the stockholders are
consenting in the statutory way, it is no defense. The company
can not consent against their interests.

It can not, under the statutes, sell or lease its franchise with-
out the consent of two-thirds of its stockholders. and even then
it must make terms with the dissenting stockholders. Much less
can it stand by and see another company appropriate one of its
most valuable rights without compensation; claiming, at the
same time, the privilege of using the consents which support its
franchise, to legalize the appropriation.

A street railway franchise, carved out of the sovereignty of
the state, is not a thing to be played with, in the courts or out
of them. Under the.statute law. the municipality ean not re-
lease the company by consent from any of its obligations or
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liabilities imposed, by the term of its grant, during the life of
its franchise. A fortiori, it can not be released from any of the
obligations and liabilities imposed upon the city by the contract.

It is said that the city reserved the right to revoke the fran-
chise of the Forest City Company. Upon what terms, and for
what reason, revocation may be had, is not stated; but in any
event, it must be exercised with respect to the inviolability of
private property.

The next contention of the defendant is that this plaintiff
does not bring this action in good faith, but sues for the benefit
of another.

It will be noted that this action is brought by the plaintiff in
his own behalf only, and not in behalf of all others similarly
situated. It is, in fact, identical with the case of T'raction Co.
v. Parrish. The answer in that case contained practically the
same defense. word for word. with this one, and the Supreme
Court held that it did not amount to a defense. The opening
paragraph of the opinion, delivered by Judge Burket, page 189,
is as follows:

““‘The contention in the pleadings and finding of faets as to
whether Mr. Parrish brought and prosecuted the action in good
faith, is of no importance, because if he had a legal right which
he sought to protect by an action in a court of justice, the mo-
tive which induced him to bring the action can not be inquired
into.”’ .

It is true that this announcement of the law does not find its
way into the syllabus of that case, yet it is not obiter, as that
was one of the questions made in the case and necessary to be
disposed of to reach a decision thereof. That case being iden-
tical with the one at bar, it is unnecessary for this court further
to discuss this defense.

It is urged that it will result in great hardship to the public
to permit one individual to obstruet the construction and opera-
tion of this street railway, but that can not be true, for if a
majority consent, the minority must submit. That principle
obtains everywhere in our form of government. If a hard-
ship result to the public, the fault is with the legislation con-
trolling this subject. A court is not permitted to legislate, but
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only to declare and enforce the law as it finds it, and any depart-
ure from this rule would be fraught with far more serious dan-
ger to the welfare of the people than mere temporary annoyance.
If this be the law the egr of the court can not be open to argu-
ments of expediency. These must be directed to the law-making
power of the state.

Upon the pleadings and the admitted facts the mntlou of the
. plaintiff for judgment will be sustained, and the defendant will
be enjoined from constructing tracks in and upon that part of
Central avenue described in the petition. The defendant will
not be enjoined from jointly operating any tracks that may be
constructed therein by the Forest City Railway Company, or
its assigns, and the decree may be drawn accordingly.

Motion for new trial will be overruled; exceptions noted.

Squire, Sanders & Dempsey, John G. White and 1'. H. IIog.sett
for plaintiff.

Garfield, Howe & Westenhaver and W. H. Bo yd, for defend-
ant.

Newton D. Baker, City Solicitor, for City of Cleveland.

IMPROVING PARTS OF STREETS WITH SEWERS.
[Circuit Court of Hamilton County.]

ByRoN ERKENBRECHER V. CITY OF CINCINNATIL
Decided, June 15, 1907.
Municipal Corporations—Assessments for BSewers—Improvement of
Separate Portions of Streets—BSections 2378 and 2379.

It is competent for a municipality to improve with a sewer the un-
sewered portion of a street, or some part of the unsewered portion
of a street, and assess the cost thereof upon the property abutting
on the part of the street so improved.

SumrTH, J.; SWING, J., and GIFFEN, J., concur.

This action is brought to enjoin the collection of an assessment
for the construction of a sewer in the unsewered portion of St.
James avenue, between Curtis street and Windsor street, the cost
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of the same having been assessed upon the property abutting
upon the improvement by the front foot.

It is claimed that the cost of said improvement should have
been assessed upon all the property abutting upon St. James
avenue, and not upon the property abutting upon the improve-
ment, because portions of said street had been sewered prior
hereto.

Section 2378, Revised Statutes, provides for the construction
of sewers in a part or parts of a street; and Section 2379 pro-
