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VoL I, S§ 1-519; n, §§ 520-974; III, §§ 975-1314; IV, §§ 1315-1878; V, §§ 1879-2372.

A
ABATEMENT,

order of, appropriating assets of decedents, 1135.

what is, and nature of, 1136.

certain classes of legacies preferred to others, 1136.

an application of maxim, Equality is equity, 411, 1136.

of specific legacies, 1137.

demonstrative, 1133, 1138.

general, 1139.

annuities, 1138, note, 1139.

doctrine of, subject to testator's intention, 1135, 1140, 1141.

language showing intention, 1140, note,

no exemption from, of general legacies in favor of legacies to near

relatives, 1141.

subject to testator's intention, 1141.

rule changed by statute in certain states, 1141.

general legacies for valuable consideration preferred in, 1142.

where fund appropriated for payment with, and without, legatee's

consent, 1143.

ACCIDENT,
fraud, mistake, and, as a basis of equity classification, 119.

not embraced entirely in concurrent jurisdiction, 138, 140, note, 175,

note, 188, 822.

inadequacy of legal remedies in, as occasion of exclusive jurisdiction,

140, note, 188, 221, 824.

fraud, mistake, and, as occasions of concurrent jurisdiction, 140, 174,

188.

ground for enlarging equity jurisdiction where discovery asked, 224-

226.

(6083)
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ACCIDENT—Continued.
^

j

equity jurisdiction in cases involving, not abridged by jurisdiction

subsequently acquired at law, 278, 824.

equity jurisdiction of courts of Maine over cases involving, .330.

equity jurisdiction over penalties and forfeitures, whether embraced

in that of, 4.33, note,

definition of, 823.

distinction between, and mistake and fraud, 823, 839, 873.

6arly origin and comprehensiveness of equity jurisdiction over, 824.

rationale of equity jurisdiction over, 824.

general limitations on equity jurisdiction over, 825.

instances in which jurisdiction occasioned by, does not exist, 826-

829.

non-performance of contracts occasioned by, 826.

supplying lost or destroyed records, 827.

where, is result of negligence or fault, 828.

where party has no vested right, but expectancy or hope, 828.

testator prevented by, from making bequest, 828.

entire, non-execution of powers through, not supplied, 590,

828, note, 834, 1002.

aided when accompanied with trust, 828, note, 835, 10021

jurisdiction on ground of, not exercised against bona fide pur-

chaser, 776, 829.

not exercised against one with equal equity, 829.

instances in which jurisdiction occasioned by, exists, 830-837.

jurisdiction, when, in general, exercised, 830.

in suits on lost bonds and sealed instruments, 831.

grounds of jurisdiction: profert, indemnity, 831.

whether jurisdiction abridged by legislation, 831.

in suits on lost or destroyed unsealed instruments, 832.

negotiable and non-negotiable paper, 832.

grounds of jurisdiction; indemnity, 832.

jurisdiction is concurrent, 832.

effect of legislation and reformed procedure on jurisdiction,

832.

penalties incurred through, relieved against, 826, 833.

where payment accelerated, 439, 833, note,

forfeitures occasioned by, relieved against, 451, 454, 456, note,

826, 833.

relief, what and how granted, 833.

defective execution of powers through, aided, 589, 590, 834, 835.

See Powers.

judgments set aside or enjoined, when defense prevented by, 836,

1364, 1377, 2079.

relief, how obtained under reformed procedure, 836.

executors and administrators relieved, when deficiency of assets,

837.
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ACCIDENT—Continued.

relief, where consideration for payment of large sum of money

fails through, 837.

dispositions of public securities becoming impossible by, 837^

note,

jurisdiction for adjustment of disputed boundaries rests partly

on, 837, note,

indorsement of negotiable paper omitted by, compelled, 837, note,

parol evidence to show, 858-867. See Evidence.

ground for exercise of remedy of cancellation, 1377.

ACCOUNTING,
classification of the remedy, 1432.

remedy of, well established, 110, 112.

belongs to concurrent jurisdiction, 140, 174, 186, 1416, 1420, 1432.

where remedy at law adequate, no jurisdiction, because, needed, 178,

1420, 2354.

[not abrogated by statute providing jury trial in actions for re-

covery of money only, 182, note, 279, note.]

ground for enlarging equity jurisdiction where discovery sought, 224-

226, [227, note], 234, 1421, note, 2361.

[suit for, retention for full relief, 241, note.]

suit by ward for, not abridged by jurisdiction given to law courts, 280.

power of courts of New Hampshire to grant remedy of, 303, 306.

of courts of Massachusetts, 319.

of courts of Maine, 332.

maxim, He who seeks equity must do equity, applied in suits for, 393.

remedy of, may be had in case of fraud, 910.

illegality may not defeat a stiit for, 940', note,

equitable rights and remedies in fiduciary relations are not applications

of, 1088.

jurisdiction of equity to compel, in administration suits, 1154, 1421,

note,

by mortgagee in possession, for rents and profits, 1190, 1218.

where deed absolute in form is mortgage, 1196.

of personal property after sale, where inequitable conduct, 164,

1230.

pledgor may sue to redeem where, needed, 1231.

jurisdiction of equity over assignments where, necessary, 1277.

may be had of profits where patent rights or copyrights infringed,

1352, 1421, note, 1983, 1996.

origin of equitable jurisdiction for, 1420, 2353.

jurisdiction, when exercised; inadequacy of legal remedies, 178, 1420,

1421, 2354.

extent of equity jurisdiction, 186, 1421, 2356-2362.

where mutual accounts, [186, note], 1421, 2356.

in complicated accounts, [186, note], 1421, 2357.

in fiduciary relations, 186, 1097, 1421, 2358.

trustees, express or implied, 1058, 1063, 1097, 1421, 2358.
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ACCOUNTING—Continued.

directors of corporations, 881, 1092, 1421, note,

between partners and part owners, 1421, 2364-2369.

guardians, 78, 1097, 1313, 1421, note, 2358.

executors and administrators, 1154, 1421. 2358.

principal and agent, 186, 1421, note, 2359.

tenants in common and joint tenants, 1421, note, 2142, 2360.

banker and customer, 1421, note, 2360, note,

incidental to other relief, 2362.

applications of, general average, apportionment, etc., 186.

plea of stated account a bar to, 1421, 2354.

partnership suits for, 2364-2369.

ACCOUNTS,
manner of making discovery of, 204.

estoppel, when settlements of, are acquiesced in, 820.

settlement of, under mistake, relieved against, 871.

duty of trustees to render, 1063.

stated, may be opened for fraud or error, 1421, 1720.

See Accounting.

ACCUMULATION,
trust for, a class of active trusts, 992.

trust for, by statute, and rules concerning, 1004, 1005, note.

ACQUIESCENCE,
,

as working an estoppel, 816-821. See Estoppel.

nature of, 965.

injunctions against eminent domain, 1886.

injunctions against nuisance, 1951.

injunctions against trespass, 1925.

See Laches.

ACTIONS,
Eoman law, early, 3.

new, invented by praetors, 5, 7.

English law, early, 22.

new, invented by statutes Edw. I.; case; trover; assumpsit, 23-29.

distinction between, at law, and suits in equity abolished by reformed
procedure, 40, 84, 183, 354. See Reformed Procedure.

in what states, 40, note.

retained in United States courts and in what states, 41, 42.

at law, when restrained, 1360-1365, 2058-2091. See Injunctions.
equitable defenses to legal, as substitute for injunctions against legal

judgments and, 1366-1374. See Injunctions.

ADEMPTION,
wliat is, and when takes place, 1131.

distinction between, and satisfaction, 524, 554, 1131.

does not apply to demonstrative or general legacies, 1131, 1133.

depends on testator's intention^ 524, 1131, note.
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ADEQUACY,
of legal remedies, as affecting equitable jurisdiction. See Remedies.

ADMINISTRATIONS,
suits for, are pecuniary remedies, 112, 187,

statutes allowing suits against personal representatives, not abridging

equity jurisdiction over, 280.

[statute giving probate court jurisdiction of claims against es-

tates, does not exclude jurisdiction to enforce trusts, 280, note.]

[statute authorizing probate court to put life tenant in posses-

sion, does not oust equity of jurisdiction, 280, note.]

election, whether embraced in jurisdiction over, 518.

order of administering assets, 1135.

jurisdiction of equity over, 77, 156, 187, 346-351, 1152-1154.

discovery as foundation of, 234, 235, 346, 1128.

gained by once attaching for any purpose, 235, 351, 1154.

practically exclusive on grounds of trusts, 156, 346, 1127, 1152.

statutory changes concerning, 77, 156, 187, 235, 347-350, 1152-

1154.

exists where full equity jurisprudence adopted, unless expressly

abrogated, 77, 156, 350, 1153.

[as administered in United States courts, 293, note.]

[no jurisdiction to probate will, 293, note.]

[no jurisdiction to interfere with property in custody of

probate court, 293, note.]

[jurisdiction to establish claims against estate, 293, note.]

as administered in the several states, 178, 346-351, 914, note,

1154.

states where ordinary jurisdiction abolished, 310, 320, 348,

1154.

where practically obsolete, 349, 1154.

where unimpaired and concurrent with probate courts,

350, 1154.

special subjects of equitable cognizance in aid of, 235,

348, 349, 351, 352, 914, note, 1154.

receivers when appointed in administration suits, 1334, note, 1497.

ADMINISTRATORS. See Executors and Administrators.

ADULTE-RY,
rights under marriage settlements in case of, 1110.

as affecting equity to a settlement, 1116, note, 1117, note.

ADVANCEMENTS,
to child, when in satisfaction of debts, 540.

satisfaction of legacies by, 553-564. See Satisfaction.

presumption of, where property is purchased by parent in child's

name, 981, 1039, 1041.

See Portions.
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^QUITAS,
growth of, in Eoman law, 2-9, 17. See Roman Law.

AFFIDAVIT,
necessary to accompany bill of interpleader, 1328, 1480.

AGENT. See Principal and Agent.

ALABAMA,
law and equity systems distinct in, and administered by separate

tribunals, 42, note,

seal, presumptive evidence of consideration in, 70, note,

equity jurisdiction, extent of, generally, in, 285, 342, 345.

statutory provisions concerning, 285, note,

inadequacy of legal remedies as affecting, 342, 344.

rules governing election of widow concerning dower in, 494, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note,

[priority between judgments and secret equities, in, 722, note.]

statute of uses in, 986, note,

deeds of trust in, 995, note,

charitable trusts in, 1029, note,

sfatutoiy provisions concerning married women's separate estates and

contracts, 1099, note,

married women's power of disposition of separate estate in, 1105, note,

married women's contracts in, 1126, notes,

jurisdiction of equity over administration of decedents' estates in, 351,

note, 1154.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance exists in, 1249.

remains, although debt barred by statute of limitations, 1252, note,

whether assignable, 1254, note,

equitable remedies and decrees operating in rem, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note,

receivership statutes, 1494, note,

receiver for unsecured creditors, 1533, note,

injunctions, statutory regulations, 1683, note.

[ALASKA,]
[mortgages of land in, 1188, note.]

ALIENS,
contracts with alien enemies void, 934.

could not inherit by Roman law, 976.

whether can be beneficiaries, 987, note.

bequest of land to, when converted, valid, although otherwise void,

1164.
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ALIMONY,
as an equitable remedy by statute, 171.

what is, 1120.

jurisdiction of equity to award, 1120, 1299.

receiver appointed, 1554.

ANCILLARY RECEIVEiES, 1679-1682. See Eeceiveks.

ANNUITIES,
election between, and dower, where charged on lands devised to others,

500.

annuitant relieved where accidental failure of income, 837, note,

what are, 1134.

are for life if no time specified, 1134.

comprised in term "legacies" in construing wills, 1134, note,

may be governed by rules of demonstrative or general legacies, 1134,

1138, note, 1139. See Abatement; Ademption.

receivers appointed in suits to enforce payment of, 1334, 1535.

specific performance of contract for sale of, 2172.

ANTICIPATION, RESTRAINT ON. See Restraint on Anticipation.

APPEAL,
receivers, right of to, 1594.

APPOINTMENT OF RECEIVER. See Receivers.

APPOINTMENTS. See Powers.

APPORTIONMENT,
an application of accounting, 186.

maxim, Equality is equity, applied to, of liens, 411, 1222.

ARBITRATION,
discovery cannot be had to aid voluntary, 196.

can be had to aid involuntary, 196.

agreements to submit to, not specifically enforced, 1405, note, 2180.

See Awards.

ARIZONA,
distinction between legal actions and suits in equity abolished in, 40,

note.

[recording in, 646, note.]

assignments of things in action in, 705, note.

[mortgages of land in, 1188, note.]

statutory vesting title by decree, 1434, note.

receivership statutes, 1494, note.

injunctions, statutory, 1683, note.

taxation of exempt property, injunction, 1816.

statutory suit to quiet title in, 1396, notes, 2157, note, 2159, note.
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ARKANSAS,
law and equity systems distinct, but administered by same ttibunal

in, 41, note,

equity jurisdiction, extent of, generally, in, 287, 342, 345.

statutory provisions concerning, 287, note,

inadequacy of legal remedies as affecting, 342, 344.

reformed procedure adopted in, 287.

equity jurisdiction over administration of decedents' estates in, 349,

note, 1154.

rules governing election of widow concerning dower in, 494, note, 513,

note,

recording in, 646, note.

effect of other kind o*f notice in absence of record, 664, note,

charitable trusts in, 1029, note,

statutory provisions concerning married women's separate property

and contracts, 1099, note,

married women's power of disposition of separate estate in, 1105, note,

married women's contracts in, 1126, note,

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance exists in, 1249.

whether assignable, 1254, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note,

appointment of receivers in, 1335, note, 1494, note,

granting injunctions in, 1337, note, 1683, note,

injunction, taxation of exempt property, in, 1816.

ARREST,
receiver, immunity from, 1590.

ASSESSMENTS,
distinct proprietors relieved from illegal, to prevent' multiplicity of

suits, 258-260, 265, 266, 270, 273, 1345, 2145. See Taxes.

special or local, injunction against, 1860-1878. See Taxes.

removed as constituting cloud on title, 259, 265, 1345, 1399, note, 2149,

note. See Cloud on Title.

ASSETS,
executors and administrators relieved when unexpected deficiency of,

837.

relief of unpaid legatee against others when deficiency of, 837, note.

order of appropriating of decedents, 1135.

donations causa mortis liable for testator's debts where deficiency of,

1147.

lands directed to be sold are, in hands of executors or administrators,

371, 1165.

equitable, reached by creditors' suits, 1415, 2302, 2309. See Ceeditoes'

Suits.

marshaling of. See Marshaling op Assets.
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ASSIGNMENT OF DOWER, 2111-2115. See Dower, Assignment op.

ASSIGNMENTS,
interests created by, of things in action, are permanent equitable m-

tcTGsts 148,

of things in action when restrained, 221, 1340, 1363, note, 1690.

jurisdiction of equity over, of things in action not abridged by juris-

diction subsequently acquired at law, 278.

when will not be entertained, 281.

not entertained in Massachusetts, when, 320.

how affected by reformed procedure, 356, 1273.

effect of unauthorized recording of, of mortgages, 651, note,

of coiitracts tainted with fraud, whether right of reUef passes, 899.

for benefit of creditors, 993, 994.

are not conveyances on valuable consideration, 749.

do not create trusts in England, 993.

create active trusts in America, 992, note, 994.

when revocable, 993, 994.

are valid even when creditors are preferred, 994.

powers and rights of different parties in, 993, 994,

receiver appointed to replace assignee when, 1511.

by mortgagor, receivership not denied mortgagee, 1520.

not possible in case of deeds of trusts to secure debts, 995.

imperfect voluntary, are not trusts, 997, 998, note,

trusts resulting in, of things in action, where another advances the

consideration, 1038, note.

of mortgages, 733, 734, 1209-1214. See Mortgages of Land.

equitable liens by express contract may arise from, 1237.

grantors' liens on conveyances, whether assignable, 1254.

by reservation, whether assignable, 1259.

vendors' liens on contracts of sale, whether assignable, 1261-2277.

of things in action; estates and interests arising from, 168, 1270-

1279.

operation on, of maxim. Equity regards as done what ought to

be done, 373, 1270.

things in action not assignable at ancient common law, 137, 168,

1270, 1297.

assignable in equity for valuable consideration, 168, 1270,

1297.

assignee acquired no right at ancient common law, 137, 168, 1270.

acquires an equitable ownership, 137, 168, 693, 1271.

assignee finally permitted to sue in apsignor's name at law, 113,

137, 1272.

not allowed to sue in his own name, 113, 137, 1272, note,

legislation regarding, 168, 1273, 1297.

assignee allowed to sue in own name, and interest legal, 137,

168, 281, 356, 1273, 1277.
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ASSIGNMENTS—Continued.

assignments in writing allowed in England, 168, 1273.

real party in interest to sue where reformed procedure

adopted, 356, 1273.

effect of, on assignability, 1273.

what are and are not assignable, 1275.

those which pass to, or create liability against, personal

representatives, are assignable, 1275.

what do and do not thus survive, 1275.

what forbidden by public policy, 1276.

emoluments, pensions, salaries, etc., paid by government,

1276.

favoring champerty or maintenance, 1276.

of right to procure transaction set aside for fraud, 1276.

jurisdiction of equity over, former importance, 150, 168, 1271.

when exercised at present day, 168, 281, 1274, note, 1277,

1278.

remedy at law, by statutes, ordinarily adequate, 168, 1271,

1272, 1277, 1278.

nature of the equitable remedy given in eases of, 1416, 1432.

* notice to debtor, holder, or trustee, requisite to establish rights

of priority in, 693-702, 1279. See Priorities.

are subject to equities in favor of debtor and third persons, 7D3-

715, 1279. See Priorities.

of debts, whether carry securities or guaranties, 1279, note.

of a fund by order or otherwise, 169, 1280-1284.

equitable, belong to exclusive jurisdiction, 150, 169, 219.

effect of legislation on, 168, 169, 1277.

no action at law unless debtor has assented to appropriation,

169, 1280.

operation on, of maxim, Equity regards as done what ought to

be done, 373, 1270.

interest enforceable in equity without debtor's assent to trans-

fer, 169, 1280.

regarded as property and not as lien, 1280, note,

when equitable and enforceable without debtor's assent, 169,

219, 1274, note, 1280.

fund or debt must exist in prcBsenti or in futuro to be equitable,

1280.

agreement or order must in effect assign the fund, 1280, 1283,

note.

criterion to determine whether orders are assignments, 1280.

part as well as whole of debt may constitute equitable, 169, 1280.

fund followed by assignee as long as it can be identified, 1280.

notice to assignees essential to absolute, 1281, 1282.

to debtor or holder necessary as against subsequent as-

signees, 695. Sec Priorities.
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ASSIGNMENTS—Continued.

mere mandates to agents or depositaries directing payment, not,

but revocable, 1282.

what constitute equitable, are questions of intention, 12S2.

mere promise or executory agreement whether equitable, 1283,

note,

fund need not be in existence, if exists in potentiality, 1275,

note, 1283.

bills of exchange and cheeks not in general equitable, 1284.

nature of remedy furnished by equity in case of, 1416. 1432.

of possibilities, expectancies, and property to be acquired in future,

168, 1285-1291.

operation on, of maxim. Equity regards as done what ought to

be done, 369, 373, 1270.

formerly not allowed at law, 168, 369, 1297.

permitted at law by statute when coupled with interest, 168,

1283, note, 1285, 1287.

jurisdiction of equity over, formerly and at present, 168, 1270,

1271, 1285, 1287.

grades of contingencies, expectancies, and possibilities, 1286.

of possibilities, 1287, 1297.

of personal property to be acquired in future, 1288-1291.

doctrine at law: "potential" existence, 1288.

in equity, 1288.

whether operate as contracts specifically enforceable, 1288.

correct rationale of doctrine, 1288.

of future cargoes of freight, 1289.

of future wages, payments, demands, etc., 1275, note, 1283,

1289, note,

distinction between, and mere powers to deal with such

property, 1290.

present transfer or present agreement necessary in, 1290.

lien extends to substituted property, 1291.

avail against what persons, 1291.

effect of statutes on, 1291, 1297. \

mortgages of future acquired personal property, operating

as, 1236, note, 1288-1291. See Liens.

specific performance of, 1403, note, 2172.

of interests under contract of sale of land, 2273-2279. See Vendor

AND Vendee,

specific performance of contracts to assign things in action when

decreed, 1402, 1403, note, 2172.

ASSIGNMENTS FOE BENEFIT OF CREDITORS. See Assignments;

Bankruptcy and Insolvency.
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ASSIGNOR AND ASSIGNEE.
estoppel from conduct of debtor towards intended assignee, 704, 820.

rights of assignee of mortgage when assignment unrecorded, 734.

payment of charge by life tenant makes him assignee, 799.

rights of assignee of one of several notes secured by mortgage, 1201-

1203. See Mortgages.

assignee of thing in action acquired no right' at ancient common law,

137, 168, 1270.

acquired an equitable ownership in equity, 137, 168, 693, 1271.

assignor, and not assignee, of thing in action to sue at common law,

113, 137, 1272.

assignee allowed by statute to sue in his own name, and interest

legal, 137, 168, 281, 356, 1273, 1277.

assignor to be made a party in certain states, 113, note,

notice to debtor, holder, or trustee, of assignment of thing in action

necessary as against subsequent assignees, 693-702, 1279. See

Priorities.

notice to creditor-assignee of fund, necessary for absolute assign-

ment, 1281.

See Assignments.

ASSUMPSIT,
action of; origin and development of, 25, 29.

effect of development of, on jurisdiction of equity, 182.

action on implied, Jo recover money equitably belonging to another,

1047.

ATTACHMENTS,
[injunction against numerous, on property claimed by plaintiff, 261,

note.]

equitable, or sequestration not abridged by jurisdiction obtained at

law, 280.

when aided in equity, 1415, 2308.

equity suits in nature of, where debtor removes or absconds, 1415,

note, 2308.

whether sufficient to support creditors' bill, 2308.

receiver appointed when, 1533, note,

receivership does not affect lien, 1577.

receivers, attachment against, 1586.

receivers, attachment against foreign receiver, 1672-1675.

ATTORNEY AND CLIENT.
communications between, whether privileged from discovery, 199, 203.

notice to attorney constructive notice to client, 666, note, 668.

duty to disclose in transactions between, 902-904.

validity of dealings between, 960.

constructive trust where attorney purchases property with client's

funds, 1049.
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ATTOENEY AND CLIENT—Continued.
attorney's wrongful appropriation or conversion of client's prop-

erty, 1051.

wrongful acquisition of client's property, 1052.

attorney must not deal with client's property for Ms own advantage,

1075.

must not act inconsistently with client's interests, 960, 1077.

must not sell client's property to, nor buy from, himself, 960,

1078.

[may be beneficiary under a will, 960, note],

attorney's compensation where also a trustee, 1084.

attorney when may interplead client, 1326, 1327, 1474, 1475.

when restrained by injunction by client, 1340, note, 1688.

ATTOENET-GENEEAIi,
interference of, in ultra vires transactions of directors, 1093, 1724.

suits by, against wrong-doing officers where corporation is municipal,

or trust charitable, 1096.

suit by, to restrain public nuisance, 1349, 1956.

ATTOENEYS,
receivers, right of receiver to employ, 1627.

AUCTION,
fraud not inferred from mere inadequacy in sale at, 926.

agreements interfering with bidding at, are illegal, 934.

employment of "puffers" whether illegal, 934.

where sale without reserve, 934.

AUXILIAEY JUEISDICTION,
objects and definition of, 82, 142, 190.

practical abolition of, in America, 83, 142, 143.

branches of; discovery; examination of witnesses, 82, 142, 143, 190-

215.

discovery, 143, 144, 190-209. See Discoveey.

perpetuation of testimony, 82, 142, 190, 210-212. See Perpetua-

tion OF Testimony.

testimony de bene esse, 82, 142, 190, 210, 213-215. See Testi-

mony DE Bene Esse.

AWAEDS,
no discovery of grounds of, 199.

when set aside or corrected for mistake or fraud, 871, 919, 1376, 1377.

when specifically enforced, 1402, 2176.

See Arbitration.
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B
BAILOR AND BAILEE,

owner of stock estopped where wrongful transfer by bailee, 710, ,711.

constructive trust where wrongful conversion of property by bailee,

taking title in his own name, 1051.

bailee, when may interplead bailor, 1320, note, 1326, 1327, 1458, 1474,

1475.

See Pledgor and Pledgee.

BALANCE OF INJUEY,
on temporary injunctions, 1685.

injunctions against trespass, 1922.

injunctions against nuisance, 1943-1945, and notes.

injunctions to protect easements, 1966.

BANKER,
not liable to account in equity, 1421, note, 2360, note.

BANKRUPTCY AND INSOLVENCY.
secret bargain made by insolvent in fraud of assignment, relieved

against, 403, note, 907, note,

maxim, Equality is equity, applied in settling estates of insolvents,

410.

concealments by insolvent buyers, when fraudulent, 906.

fraudulent intent in conveyances inferred from, 970, note, 971-973.

assignments in, as a class of express trusts, 992, note.

for benefit of creditors, covered by laws of, 993, note,

equitable liens and assignments available against assignees, in, 129^.

as ground for appointment of receiver, 1486.

in suits between conflicting claimants of land, 1508.

in suits against assignees for benefit of creditors, 1511.

in suits against executors and administrators, 1512.

in foreclosure of mortgages, 1514, 1515.

insolvency of corporation, 1537, 1548, note,

receivers appointed in suits and proceedings in, 1334, 1553.

receivers, effect of bankruptcy on receiver's compensation, 1664.

as ground for enjoining trespass, 1911.

whether ground for specific performance of chattel contract, 2171, and

note.

of vendor, does not render payment a valid act of part performance

of a parol contract, 2246.

whether excuses necessity of preliminary steps in creditors' suits, 1415,

2307, 2309.

contribution where one or more co-sureties are insolvent, 1418, note,

2338.
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BANKS,
valid passive trusts in deposits in, 988, note.

control over passive trusts in deposits in, by trustee or adminis-

trator, 989, note.

declarations of trusts in deposits in, 998, note, 1008, note,

trust moneys deposited in, by trustees, 1067, 1068, note, 1070, note,

pass-books of, as subjects of donations causa mortis, 1148.

BENEVOLENCE,
trusts for purposes of, 1022. See Trusts.

BEQUESTS. See Legacies.

BETTERMENTS,
equitable lien for, 1240-1242.

compensation awarded in partition for, 1240, note, 1389, 2141.

See Improvements.

BILL,

originally not used in proceedings before chancellor, 32.

from what time used, 35, 39.

See Pleading.

BILLS OF EXCHANGE. See Negotiable Paper.

BILLS OF PEACE,
nature of remedy of, 138, 171, 1378, note, 1393, 1426, note, 1428.

rationale of, 249-251. See Multiplicity of Suits.

kinds of, 246, 1394, 2145.

to establish general right between single party and numerous

persons, 246, 1394, 2145.

community of interest requisite, 255-2&1, 264-270, 273, 274,

1394, 2145. See Multiplicity of Suits.

to quiet complainant's title against ejectment suits, 246, 253, 254,

272, 274, 1394, 2145.

grounds and purposes of, 248.

title to be established at law, 248, note, 252, 253, 263, 267,

272, 1394, 2145.

effect of judgments in ejectment, by statute, 1394, note, 2145,

note.

BILLS QUIA TIMET,
brought by surety before payment, 1417. 2342.

See Bills of Peace; Cloud on Title.

BLACKLISTING,
injunctions against, 2042.

VI—382



6098 INDEX.

Vol.1, §§ 1-519; ir, §§ 520-974; III, §§ 975-1314; IV, §§ 1315-1878; V, §§ 1879-2372.

BONA FIDE PURCHASER,
distinction between rights of priority and rights of, 727, note, 729.

prior mortgage recorded before assignment of subsequent to, 734, 767.

general meaning, scope of, and limitations on doctrine of, 735.

effect of recording acts on doctrine of, 736, 744, 772.

rationale of doctrine of, 737-744.

equitable origin, nature, and operation of doctrine of, 738.

doctrine not a rule of property or of title, 739.

what kinds of estates protected, 740-743.

conflicting opinions, 740, 741.

formula of Lord Westbury, 742.

summary of conclusions, 743.

what constitutes a, 745-762.

general statement of rule, 200, 745.

essential elements constituting, 745.

element of valuable consideration, 746-751.

what is valuable consideration: illustrations, 747-749.

antecedent debts whether valuable consideration, 747-749,

1048.

rules of negotiable paper whether applied to, 748.

security for, or satisfaction of, antecedent debts, 749.

extending time of payment, 749, note,

assignments for benefit of creditors, 749.

piayment of consideration, 200, 750, 751.

must be paid before notice of prior claim, 691, 750, 755.

part payments before notice, 750, 755.

payment must be actual, 200, 751.

element of absence of notice, 200, 752-761.

effects of notice, 753, 754,

general rule, 200, 753.

after rights acquired and perfected, 753.

notice inhering in form of conveyance, 753.

quitclaim deeds, 631, note, 753.

[rule that purchaser under cannot be "bona

fide purchaser, 753, note.]

[rule that there is no distinction between quit-

claim and other deeds in this regard, 753,

note.]

[rule that purchaser is put on inquiry, 753,

note.]

[distinction between conveyance of land and

of "right, title and interest," 753, note.]

[rule that unrecordable equities are not cut

off by, 753, note.]

[affect only immediate grantee with notice,

753, note.]
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BOIiA. FIDE PURCHASEE—Continued.

second purchaser without, from first purchaser Tvith

notice, 754.

reconveyance to first purchaser, 754.

second purchaser with, from first purchaser without

notice, 754.

>on, of equitable interests, 756.

time of giving notice, 691, 755.

before consideration paid, 691, 750, 755.

before conveyance made, 691, 755.

where interests equitable, 756.

recording in connection with notice, 757-761.

interest under prior unrecorded conveyance, 758.

requisites to protection from first record by subsequent

purchaser, 659, 759.

[burden of proof as to hona fide purchase, 759,

note.]

with apparent record title from grantor with notice of

prior unrecorded conveyance, 754, note, 760.

break in record title; when purchaser still charged with

notice of prior unrecorded title, 658, 761.

element of good faith, 754, 762.

effects of bona fide purchase as defense, 763-778.

suits by holder of legal estate against, under auxiliary juris-

diction, 742, 743, 764.

kinds of suits embraced, 764.

whether discovery can be had against, of equitable estate,

200, 764.

whether will be compelled to deliver up title-deeds, 764.

where defendant in ejectment, not prevented from setting

up outstanding terms, 764.

whether defense of, will defeat suit for perpetuation of

testimony, 764.

suits by holder of legal estate against, under concurrent juris-

diction, 765.
'

not a defense where legal relief sought, 740, 742, 743, 765.

suits for dower and to establish tithes, 765.

foreclosure by legal mortgagee, 740, 741, 765.

rule as affected by recording acts, 765.

suits by holder of equitable, against purchaser of legal estate,

766-774.

eases where questions arise, 766.

where legal estate acquired by original purchase, 740, 767.

purchaser must record deed, 766, 767, note,

cases arising, 767, note.

[as to grantees claiming under forged or undeliv-

ered deed, 767, note].
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specific performance, 2275.

mortgagee can come within rule, 734, 767.

where legal estate subsequently acquired by purchaser of

equitable, 740, 768.

tacking mortgage, 768.

extent and limitations of rule, 769.

where purchaser acquires legal estate from trustee, 728,

729, 769, 770, 773.

rule as applied in America, 771-773.

where purchase made at execution sale, 724-774.

assignee of things in action perfecting legal title, 698, note,

701, 712, 713, 774.

suits against, by holder of an equity, 775-778.

for relief against accident or mistake, 776, 829, 871, 2102.

for relief against fraud upon creditors, 777, 968.

against fraud upon subsequent purchasers, 974.

against conveyance obtained by fraud, 754, note, 777.

against fraudulent sales of chattels, 778.

for fraud in general, 899, 918.

when not a defense in fraud, 915, note, 918.

afiirmative relief to, 779-783.

special instances when given on account of fraud, 738, 779.

where unrighteous conduct toward, by holder of prior title, 780,

782.

prior encumbrancers who have misled, 781, 782.

m removing cloud from title, 783.

mode and form of defense of, 784, 785.

pleadings in chancery under reformed procedure, 784.

necessary allegations, 785.

protected in conveyance by trustee of express statutory trust, 1003,

1005, note,

trust follows legal estate, except into hands of, 767, note, 988, note,

1043, 1048, 1051, 1058, 1080.

evidence to show deed absolute in form to be mortgage, not allowed

against, 1196.

grantor's lien avails against all except, 1253.

vendor's lien avails against, 1260.

BONDS,
municipal, taxpayers' injunction, 1772.

may be reformed or canceled, 871, 936, note, 1376, 1377, 2096, 2110.

See Skaled Instruments.

BOUNDARIES, ESTABLISHMENT OF DISPUTED.
remedy of, belongs to concurrent jurisdiction, 140, 174, 185, 735, note,

1379, 2116-2122.
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BOUNDARIES, ESTABLISHMENT OF DISPUTED—Continued.

substantially the same at law and equity; estate or right directly

established or recovered, 110, 140, 174, 180, 1378, 1426.

based upon inadequacy of legal remedy, 1379, 1427.

[upon avoidance of a multiplicity of suits, 261, note.]

jurisdiction for, rests partly on accident, 837, note,

origin of jurisdiction, 1384, 2116.

special equitable incident required for, 1379, 1384, 138.3, 1427, 2116-

2120.

illustrations; fraud; multiplicity of suits, etc., 1385, 2117-2120.

fraud as ground for relief, 2117.

multiplicity of suits as ground for relief, 2118.

relationship between parties as ground for relief, 2119.

portion of lands must be in possession of defendant, 1385, 2121.

parties in suits for, 1385, note, 2121.

requisites of bill, 2121.

nature of relief, 2122.

BOYCOTTS, STRIKES AND COMBINATIONS, injunctions against.

2018-2049. See Freedom of Trade oe Employment.

BROKERAGE,
marriage, contracts, illegal, 931.

cancellation or recovery back of money paid on, decreed, 941,

note.

BUILDING,
agreements not to build, when enforced by injunction, 1344, note. See

Injunction.

specific performance of, contracts, 1402, note, 1405, note, 2182.

BURDE-NS,
public, relieved against, to prevent multiplicity of suits, 258-260, 265,

266, 270, 273, 1345. See Taxes; Municipal Corporations.

c
CALIFORNIA,

distinction between sealed and unsealed instruments abolished in, 70,

note,

injunctions, statutory regulations, 1683, note.

lost instruments: changes made by statute as to actions on, in, 71,

note,

when injunction can be had to prevent multiplicity of suits in, 275.

equity jurisdiction co-extensive with English chancery in, 285, 342,

345.

reformed procedure adopted in, 40, note, 287.
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dower abolished in, 503.

community property in, 503.

notice of lis pendens in, 640, note,

recording in, 646, note, 733, note.

effect of other kind of notice in absence of record, 664, note,

assignments of things in action in, 705, note,

definition of mistake in code of, 839.

definition of fraud in code of, 873, note,

definition of duress and menace in code of, 950, note,

[spendthrift trusts in, 989, note.]

deeds of trust in, 995, note,

express trusts in, 153, note, 1003, note, 1004.

charitable trusts in, 1029, note,

"voluntary and involuntary" trusts in, 1030, note,

powers, duties, and liabilities, etc., of express trustees in, 1061, note,

1086, note,

passive trusts for married wopien abolished in, 1098, note.

statutory provisions concerning married women's separate property

and contracts in, 1099, note.

married women's power of disposition of separate estate in, 1105,

note.

contracts in, 1126, notes,

ademption of legacies in, 1131, note,

distinction between real and personal property in appropriating assets

abolished in, 1135, note,

legacies to near relatives, preferred in abatement in, 1141, note,

lapsed devises and legacies in, 1145, note,

donations causa mortis in, 1146, notes, 1150, note.

equity jurisdiction over administration of decedent's estates in, 1154.

mortgages of Jand in, 163, note, 1188.

definition of, 1191.

levying on interest of mortgagor in, 1204, note,

resort to land in foreclosing, where different mortgages given, 1224,

note,

remedies of pledgee in, 1231, note,

chattel mortgages in, 164, 1232.

grantor's lien on conveyance exists in, 1249.

[judgment waives in, 1252, note],

whether assignable, 1254, note,

vendor's lien for purchase-money adopted in, 1263, note.

real party in interest to sue, 1273, note,

authorization and regulation of assignments of things in action in,

1273, note,

assignments of possibilities and expectancies in, 1285, note, 1287,

note.
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identity of claims, and privity of titles in interpleader suits in, 1324,

note, 1468, note,

interpleader in legal actions in, 1329, note, 1482, note,

appointment of receivers in, 1335, note, 1494, note,

receiver on foreclosure, mortgagee precluded by purchase, 1519.

receivers for corporations, statutes, 1548, note.

receivers, alimony suits, 1554.

granting of injunctions in, 1337, note, 1683, note,

special assessments, injunctions against, 1862, 1864, 1872.

assignment of good-will in, 1355, note,

new trials in, 1365, note.

uniting of legal and equitable defenses in same answer, 1368. note,

restraining actions at law in; multiplicity of suits, 1371, note, 1372,

note,

statutory suit to quiet title in, 1396, note, 2157, note,

scope of writs of execution in, enlarged, 1415, note.

CANCELLATION.
remedy of, well established, 110, 112.

effects may be indirectly obtained in legal actions, 110.

belongs to exclusive jurisdiction, 171, 188.

preliminary to final relief, 171, 1375, 1425.

obtained on behalf of legal or equitable interest by legal or

equitable owner, 138, 221, 1375, 1377, 1425, 2107.

when depends upon inadequacy of legal remedies, 221, 911, 914,

1377, 2107.

jurisdiction attaching for purpose of, extending to whole controversy,

235, 237, 240, [241, note].

damages may be granted, 237.

[jurisdiction, when exercised for purpose of preventing multiplicity of

suits, 261, note, 2511/2, 251%.]

[jurisdiction of United States courts to grant, not abridged by state

legislation, 293, note.]

power of courts of New Hampshire to grant remedy of, 303.

remedy of delivery-up of instruments included in, 1375, note, 1377,

note, 2105.

of rescission included in, 1.375, note, 2105.

•when granted, 836, 870, 899, 910-974, 1377, 2106-2110. See Acci-

dent ; Mistake ; Fraud.

occasions giving rise to exercise of jurisdiction, 1377, 2107-2110.

when instrument void at law, 1377, 2107.

as a relief against penalty or forfeiture, 434.

for accident, 836, 1377.

for mistake, 870, 1377, 2106.
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CANCELLATION—Continued.
instrument fails to express intention, 845, 870.

where reasonable diligence not used, 856.

by defendants in legal actions under reformed procedure,

868.

for fraud, 899, 910-921, 926-928, 944-974, 1377, 2107-2110. See

Fraud.

fraudulent representations or concealments, 899, 910.

non-disclosure of facts may not be ground for, 905.

•when inadequacy of legal remedies governs, 221, 911, 914,

1377, 2107.

where plaintiff particeps doli, 916.

when for inadequacy of consideration, 926-928.

contracts of persons incapacitated, 944-954. See Married

Women; Infants; Lunatics, etc.

contracts of persons in fiduciary relations, 955-963. See

Trustee and Cestui que Trust; Principal and Agent,

etc.

contracts fraudulent against creditors, 966-974. See Fraud.

for illegality, 929-942. See Illegality.

when in general given, 929.

parol evidence in suits for, 859.

delay or acquiescence preventing, 817, 856, 917, 965, 2109.

not given against bona fide purchaser, 776, 777, 871, 918.

particular instances where remedy granted, 836, 871, 912-914,

1377, 2106-2110.

instruments concerning land, 869, 871, 912, note, 914, note,

1377, 2107.

negotiable paper, 914, note, 1377, 2107.

bonds, 1377.

policies of insurance, 912, note, 914, note, 1377.

settlements and compromises, 871, 1001, note, 1377.

judgments and awards, 836, 871, 914, note, 919, 1377.

fraudulent wills, 913, 919.

failure of consideration of conveyance, relief, 2108.

support deeds, rescission of, 2108. "

ratification as affecting relief, 2109.

laches as affecting relief, 2109.

restoration of consideration a prerequisite, 2110.

receivership in cancellation suits, 1508.

action at law enjoined where, necessary, 1363, 2067.

present jurisdiction to enjoin judgments, incidental to that of, of

same, 1365, 2089.

remedy of, in removing clouds from title, 1398, note.
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CAEGOES.
to be obtained on voyage contracted for, are possibilities coupled with

interest, 1286, 1289.

assignment of future, at law and in equity, 1289.

persons claiming, whether may be interpleaded, 1327, note, 1478.

CAREIERS,
injunction to enforce obligation of common carrier, 2054.

CASE,
action of: origin and development of, 25, 29.

effect of development of action of, on jurisdiction of equity, 182.

CERTIFICATES ISSUED BY RECEIVERS, 1635-1637. See Receivers.

CESTUIS QUE TRUSTENT. See Trustee and Cestui que Trust.

CHAMPERTY,
contracts constituting or amountang to, illegal, 936.

assignments not permitted in equity when violating policy of law

against, 1276.

CHANCELLORS,
ancient office of, 12, 31.

early ordinary jurisdiction of, 32.

extraordinary jurisdiction of; grace, 33-35.

commencement of, 33.

rapid growth of: statute 22 Edw. III. concerning, 34, 35.

principles upon which decisions of, based, 35, 50.

notion of equity as adopted by earliest, 43, 45, note, 46, 48-54. See

Equity.

correct notion at the present day, 47.

sources from which early, took their doctrines, 55-58.

notions of "conscience" as ground of authority of, 55, 58. See

Conscience.

CHANCERY, COURT OF. See Courts.

CHARGES.
distinction between property given f jr, and subject to, or charged

with, particular purpose, 1033, 1224.

no trust results in devises or bequests charged with debts, 1033, note,

jurisdiction of equity exclusive where land charged with debts and

legacies, 156, 1128.

equitable liens arising from, by will or by deed, 1244-1248. See Liens.

CHARITIES.
defective execution of powers aided on behalf of, 588, 589, 834.

trusts for, 154, 1018-1029. See Trusts.
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CHATTELS.
equitable suit to recover, a branch of concutrent jurisdiction, 174,

185. See Specific Performance.
will not be entertained except in extraordinary cases, 177, 1402,

2170, 2171. [See Replevin.]

[on ground of avoiding multiplicity of suits, 261, note.]

[jurisdiction not lost by statutory enlargement of action of de-

tinue, 279, note.]

when transfer of, restrained in equity, 221, 1340, 1363, note, 1690.

Bum to be paid if contract concerning, is violated, whether penalty,

442, note,

rule of lis pendens whether extends to suits concerning, 636.

effect of record of deed transferring, 6.51, note.

lien on, by contract, inferior to subsequent perfected mortgage, 726.

tendency of American courts to apply doctrines of bona fide purchaser

to, 735.

bona fide purchaser of, protected against prior equitable interest,

767, note.

when a defense in fraudulent sales of, 778.

owner of, when estopped from setting up title to, 805, note.

cannot be divested of title to, through mere negligence, 811.

may be estopped, although intention was that acts should not be

relied upon, 811.

delivered under mistake, whether can be recovered back in equity, 869.

conditions and limitations in restraint of marriage annexed to gift's

of when valid, 933.

sales of, to be acquired in the future, 168, 369, 373, 1285-1291. See

Assignments.

partition of, in equity, 1391, 1392, 2127, 2133. See Partition op Per-

sonal Property.

specific performance of contracts concerning, when decree.d, 1402, 2170,

2171.

mortgages of. See Mortgages op Personal Property.

See Money.

CHECKS. See Negotiable Instruments.

CHILDREN. See Parent and Child.

CIRCULARS.
of corporations, statements in, constituting estoppel, 819.

when fraudulent, 879, 881.

kinds of relief given, 881, lOg^.

CIVIL ACTION. See Reformed Procedure.
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CLASSIFICATION OF EQUITY,
importance and difficulty of a correct, 118.

different grounds which might be taken for, 119, 120.

according to the nature of the jurisdiction, 121-125.

in the three divisions of exclusive, concurrent, and auxiliary, 121.

different modes of carrying out this system by various writers,

122, 123.

objections to this system of, 124, 125.

true principles of, in present condition of equity, 126, 127.

plan and order of arrangement adopted in present treatise, 128.

CLOUD ON TITLE,
nature of remedy in suits to remove, 171, 1378, note, 1395, 1426, note,

1429.

definition of, 2146.

bona fide purchaser may have remedy of removal of, 783'.

bills to quiet title distinguished, 2147.

decree operates only in personam, 1433.

statutory suits to remove, 1397, 2165.

jurisdiction to remove, well settled, 1398,

[application of maxim, "He who seeks equity must do equity," to,

393, note.]

exercised on the principle quia timet, 1395, note, 1398, 1429, 2147.

may be prevented as well as removed, 1345, 1398, note, 2148.

injunction against taxation, or special assessments on ground

of, 1810-1815, 1848, 1856, 1861, 1862.

See Taxes.

cancellation and injunction the remedies given, 1398, note,

when exercised, 1399, 2149-2156.

inadequacy of legal remedies, when governs; legal and equi-

table estates, 138, 1399, 2150.

chattels, cloud on title to, 2151.

instruments void on face, 1399, 2155, 2156.

where extrinsic evidence necessary, 1399, 2155.

plaintiff's title, 2152.

possession by plaintiff, when necessary, 1399, note, 2153.

sufficiency of possession, 2154.

instances; deeds; mortgages; tax assessments, 259, 265, 1345,

1399, notes, 2149, note,

judgments; executions, etc., 1399, note, 2149, note.

CODES. See Eeformed Procedure.

CODICILS,
effect of, on satisfaction of legacies, 561.

COLORADO,
reformed procedure adopted in, 40, note, 287.
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COLORADO—Continued.

statutory provisions concerning equity jurisdiction in, 287, note.

[notice of lis pendens, in, 640, note.]

recording in, 646, note.

[effect of other kind of notice in absence of record, 664, note.]

[ciiaritable trusts in, 1029, note.]

married women's separate property and contracts in, 1099, note, 1126,

note,

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance exists in, 1249.

real party in interest to sue in, 1273, note,

interpleader in legal actions in, 1329, note, 1482, note,

appointment of receivers in, 1335, note, 1494, note,

granting injunctions in, 1337, note, 1683, note,

special assessments, injunctions against, 1863, 1864.

statutory suit to quiet title in, 1396, notes, 2157, note.

COMBINATIONS, STRIKES AND BOYCOTTS, injunctions against,

2018-2049. See Freedom op Trade or Employment.

COMMERCE. See Interstate Commerce.

COMITY,
right of foreign receiver to sue, depending on, 1671, 1676, 1677.

COMMISSIONER,
statutory transfer of legal title by deed of, 1434.

COMMITTEES, See Lunatics; Guardian and Ward.

COMMON LAW,
early Saxon governed by customs, 10, 13. ,

growth and development of Eliglish, 13.

division of, into scripta and non-scripta, 13.

influence of Roman law on English, 14, 15.

causes tending to retard this influence, 16-21.

artificial character of English, 16, 17.

feudal origin of rules concerning real property, 18, 19.

hostility to papal authority, 20.

common-law procedure, 21.

kinds of actions at, 22.

meager system of remedies furnished by, 23.

new actions invented by statute E'dw. I. ; ease, trover, assumpsit, 24,

29.

supplied and corrected by equity during its formative period, 48-54.

See Equity.

corrected and modified by equity as now administered, 54.
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COMMON LAW—Continued,

effect of moral precepts upon, 63-66.

equity more just and moral than, 67.

present relations of equity with, 68-88. See Equity.

COMMUNICATIONS,
discovery of privileged, not compelled, 203.

disclosure of confidential, restrained, 1340, note, 1688.

COMMUNITY PROPEETY,
from whence derived, 503.

what embraced in, nature of ownership, and disposition of, 79, 503.

election in devises of, 503-505.

COMPENSATION,
in eases of election, rules governing, 468, 469.

right to recover, under executory contracts, whether assignable, 1275,

note,

expected to be earned under contracts not made, whether assignable at'

law, 1275, note.

whether assignable in equity, 1275, note, 1283, 1289, note.

of military officers, judges, etc., whether assignable, 1276, note,

to become due under existing contracts, is possibility coupled with

interest, 1286.

on partition of lands, 1240, note, 1389.

of receivers. See Receivers.

specific performance with, where complete, impossible, 889, 899, note,

1403, note, 1407, note, 2254-2256. See Specific Performance.

See Improvements.

COMPOSITIONS,
secret bargains in fraud of, with creditors relieved against, 403, note,

967.

COMPROMISES,
mistake of plain rule of law in family, whether relieved against,

846, note,

made under mistake as to legal rights, whether relieved against, 850,

871, 1376, 1377.

mistake of fact in, of doubtful claims, not relieved against, 855, 871,

1376, 1377.

CONCURRENT JURISDICTION,
what embraced in, 139-141, 173-175.

where primary right, estate, or interest is legal, and legal and
equitable remedies are alike, 139, 173, 222.

cases how classified, 140, 174, 175, 184.
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fraud, accident, and mistake as occasions of, 140, 174, 188. See
Accident; Mistake; Fraud.

cases may include both, and exclusive jurisdiction, 141.

remedies must be legal, th-at suits may fall within, 175, 1379, 1416,

1427, 1432.

when does not exist, 176-179.

when, in general, law courts can do complete justice, 176.

limitations on rule, 176, 177, 182.

legal remedy must be complete, certain, and not doubtful,

176, 180.

not exercised merely to recover possession, or try title to chattels

or land, 177, 735.

possession of land decreed when incidental, 177.

not exercised to recover money merely as debts or damages, 178.

special cases with equitable features where equitable cognizance

refused, 178.

where law court has first taken jurisdiction, 179.

where matters distinctly equitable exist, 179.

effect of right of jury trial, 179.

exists when legal remedy is inadequate, 139, 173, 176, 180, 217, 222.

particular instances, 180.

acquired for one purpose, retained for all, 181, 231-242. See Juris-

diction OF Equity.

exercised to prevent multiplicity of suits, 139, 181, 243-275. See

Jurisdiction of E'quity.

not abridged by jurisdiction subsequently acquired by law courts, 176,

182, 276-281. See Jurisdiction of Equity.

where statutes have conferred jurisdiction on law courts, 182.

effect of reformed procedure on, 84-88, 183. See Eeformed Pro-

cedure.

principal matters coming within, 184-189.

suits for recovery of lands or chattels, 185, 1379, 1427. See Parti-

tion op Land; Assignment of Dower; Boundaries, Estab-

lishing Disputed; Chattels.

for pecuniary recoveries, 186-188, 1416, 1432. See Account-
ing ; Contribution ; Exoneration, etc.

special cases, 189.

enlarged by discovery, 143, 181, 223, 227.

CONDITIONS,
forfeiture in contracts for land depending upon, precedent and sub-

quent, whether relieved against, 455, 456, note,

specific performance of, as not enforcing forfeitures, 460.

in restraint of marriage, annexed to gifts, when valid, 933. See

Marriage.

CONFLICTING APPOINTMENTS of receivers, 1591.
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CONNECTICUT,
judicial organization for administering law and equity in, 40, note,

41, note,

equity jurisdiction, extent of, generally, in, 285, 342, 345.

inadequacy of legal remedies as affecting, 342, 344.

•reformed procedure adopted in, 40, note, 287.

time to exercise right of election in, 513, note,

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kinds of notice in absence of record in, 664, note,

[spendthrift trusts in, 989, note.]

doctrine of precatory trusts restricted in, 1015, note,

charitable trusts in, 1029, note,

statutory provisions concerning married women's separate property and

contracts, 1099, note,

married women's power of disposition of separate estate in, 1105, note,

married women's contracts in, 1126, note,

equity jurisdiction over administration of decedent's estates in, 349,

note, 1154.

statute 7 Geo. II. concerning mortgages of land re-enacted in, 1179,

note,

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance does not exist in, 1249.

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

receivership statutes, 1494.

' injunctions, statutory regulations, 1683, note,

taxation, injunctions against, 1823.

CONSCIENCE,
as a principle on which early chancellors based decisions, 35, 36, note, 50.

power of probing, as extending chancery jurisdiction, 37.

notions of early chancellors of the term, 49, 55-58, 873.

"discovery," a name given to process of probing defendant's, 144.

operation of equity upon, of a party, 430, 431.

as a basis of doctrine of bona fde purchaser, 738.

relief given in equity for fraud referable to original jurisdiction of,

873.

CONSIDERATION,
. seals in what states presumptive evidence of, 70, note,

jurisdiction of equity to relieve for failure of, not abridged by juris-

diction acquired at law, 280.

agreements partly performed, founded on meritorious or imperfect,

enforced, 588-590.

what is meritorious or imperfect, 588.

agreements against, and in favor of whom, enforceable, 588.
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surrender of copyholds against heir supplied, 588.

defective execution of powers may be aided, 589, 590, 834. See

Powers.

inadequacy of, whether constitutes actual notice, 600.

want of valuable, in first conveyance, as affecting priority at law, 679.

valuable, important in determining superiority of equities, 684, 685.

time of payment of, to obtain rights of priority, 691.

should be parted with before notice, to obtain rights of bona fide pur-

chaser, 691, 750, 755.

failure or illegality of, good defense to suit on thing in action as-

signed, 704, note.

valuable, in bona fide purchase, 746-751. See Bona Fide Puechaseb.

relief when failure of, through accident, 837.

inadequacy of, as constituting constructive fraud, 925-928. See Fraud.

requisite by statute 13 Eliz., 969.

equitable theory of, the basis of resulting uses and trusts, 981, 1031,

1033, 1035, 1037.

not required in conveyances of land prior to statute of uses, 981.

conveyances after statute of uses, based on equitable theory of, 985,

note.

valuable, not required in creation of trusts, 996.

trust resulting in conveyances without, 1033, 1035.

recital of pecuniary, as rebutting resulting trust, 1035, 1036.

trust resulting where conveyance to one, price paid by another, 1037-

1043. See Trusts.

valuable, necessary in equity to enforcement of executory contracts,

370, 1293, 1405, 2185.

want of, may be shown in equity; effect of seal, 370, note, 379, 383,

1293.

in suits for specific performance, 1293, 1405, note, 2185.

payment of, whether part performance sufficient to enforce verbal

contract, 1409, note, 2246-2248.

CONSPIRACY,
,

combination enjoined as, 2043.

CONTEMPT,
receiver, interference with, is a, 1575,

interference with receiver's possession, 1584.

libel on receiver's business, 1590.

suit against receiver without leave, 1592.

refusal to deliver possession to receiver, 1582, note.

CONTTNGENeiES,
assignments of, 168, 1285-1291. See Assignments.
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CONTRA BONOS MORES,
discovery must be in aid of object not, 202.

contracts illegal because, 402, 936.

for past or future illicit sexual intercourse, 936.

for past illicit intercourse where contract sealed, 936, note.

promoting or furnishing opportunities for unlawful cohabitation

or prostitution, 402, 936.

constituting or amounting to champerty or maintenance, 936.

forbearance or abandoning of criminal prosecution, 402, 936.

CJONTRACTS,
rights arising from, are embraced in domain of equity, 100.

disputes growing out of complicated, settled to prevent multiplicity of

suits, 271, 274.

sums to be paid on violation of, when liquidated damages, 441, note,

when forfeitures arising from, relieved against, 455, 456, 826, note.

See Forfeitures.

interests created by, in rem, superior to those by gift or judgment, 685,

691, 720.

purchaser with notice of, to sell or lease, bound, 688, 692.

non-performance of, through accident, not relieved against, 826.

made through mistake or fraud. See Mistake; Fraud.

trusts arising from express or implied, 1046.

of married women, 1221, 1226. See Married Women.

theory of equitable liens as founded in, 1234.

equitable liens arising from express and implied, 1235-1243. See

Liens.

effect of executory, for sale of land, at law, 105, 367.

in equity, 105, 368, 372, 1161, 1260, 1261, 1263, 2261-2286. See

Vendor and Vendee.

conversion by, 1159, 1161, 1163. See Conversion.

what claims arising from, are assignable, 1275.

assignments of possibilities whether, to convey on vesting of property,

1287.

for sale of chattels not in existence, 1288-1291. See Assignments.

in equity, 1292-1297.

essential elements of, the same as at law, 1293, 1294.

exception in married women's contracts, 1293.

modification as regards consideration, 370, 1293, 1405, 2185.

statute of frauds construed and applied as at law, 1293.

arising from representations and acts in pursuance thereto, 1294.

character of representations, 1294.

distinction between, and offers accepted by acts, 1294.

intention to be bound unnecessary, 1294.

covenants creating equitable servitudes, 689, 1295, 1342, 1693-

1706.

effects of, in general, 368, 1296.

VI—383
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enforcement of, 1297.

when no action at law can be maintained, 103, 1297, 1409.

where plaintiff has not performed all conditions on his

part, 1297, 1409.

where law does not recognize contracts as existing, 103,

1297, 1409, 2239-2253.

particular instances, 1297.

executory, receiver's right to complete, 1623.

receivers, right of to contract, 1625.

riolation of, prevented by injunctions, 1341-1344, 1691-1722. See

Injunctions.

employment contracts, interference enjoined, 2020-2023.

expectation of; right of probable expectancy, 2024—2043. See Free-

dom OP Trade or Employment.

reformation of. See Reformation.

cancellation and rescission of. See Cancellation.

specific performance of. See Specific Performance.

CONTRIBUTION,
equitable relief of, wholly pecuniary, 112, 140, 1416, 1432,

is branch of concurrent jurisdiction, 139, 140, 174, 186, 1416, 1432.

where remedy at law adequate, equity jurisdiction not exercised be-

cause asked, 178.

equity jurisdiction exists in suits for, although law courts have ac-

quired jurisdiction, 278, [280, note], 1418, note, 2338.

maxim. Equality is equity, applied to, 406, 407, 411, 1418, note, 2338-

2341.

among co-trustees for breach of trusts, 1081.

on redemption of mortgages, 1221-1226. See Redemption.

estate of deceased surety liable to co-sureties for, 409, 1302.

in general among co-sureties, and persons jointly or jointly and

severally liable, 1418, 2338, 2339.

right of, controlled or modified by agreement, 1418.

advantages of equity suit for, 1418, note, 2338.

in case of insolvency, etc., 1418, note, 2338.

parties entitled to, 233^.

among tort-feasors, 1418, note, 2339.

conditions of recovery, 2340.

recovery, amount of, 2341.

incidents of right of recovery, 2341.

CONVERSION,
estates and interests resulting from, belong t'o exclusive jurisdiction

of equity, 161, 1159.

definition and description of, 161, 371, 1159.

is an application of maxim. Equity regards that as done which ought

to be done, 161, 371, 1159.
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CONVERSION—Continued.

notice of estate arising from, binds subsequent purchasers, 692.

practical questions concerning, connected with devolution and transfer,

1159.

doctrine of, of small importance in America, 1159, note,

words -iffieient to effect, 1159, 1160.

intention the only essential requisite for, 1159, 1160.

does not occur if act of converting is left optional, 1160,

direction for, may be implied, 1160.

under a contract of sale of lands, 105, 368, 372, 1161, 1260, 1261, 1263,

2261.

rights of vendor and vendee flowing from, 105, 368, 372, 1161,

1260, 1261, 1263, 1406, 2261-2286. See Vendor and Vendee.

requisites of the contract, 372, 1161.

•where contract is at option of purchaser, 1161, 1163, 2246.

time from which, takes place, 1162, 1163.

at time specified, if any, 1162.

from death in wills, and date in deeds, when time not specified,

1162.

in contracts of sale with option, 1163, 2246.

effects of, 1164-1166.

where land directed to be sold, 161, 371, 992, 1159, 1164.

corporations and aliens may take, although otherwise not,

1164.

where money directed or agreed to be laid out in land, 161, 371,

992, 1159, 1165.

limitations on, 1166.

effects extend to what persons, 1163, 1166.

evasion of statutes of mortmain not permitted, 1166,

in case of lands of partnerships, 1166, note,

in compulsory sale of land by statute, 1167.

money remains land if owner not sui juris, 1167.

c f land sold under order of court, 1167.

PS between life tenant and remainderman, 1168.

resulting trust on failure of purposes of, 1169-1174.

object and extent of doctrine of, 1169.

in total failure, to whom results, 1170.

in partial failure, to whom results, 1171-1174.

where wills direct conversion of land into money, 1171.

where wills direct conversion of money into land, 1172.

where deeds direct conversion of land into money, 1173.

where deeds direct conversion of money into land, 1174.

reconversion, 1175-1178.

definition of, 1175.

doctrine of, of small importance in America, 1175, note,

depends on election of person entitled to the property, 1175.

parties sui juris who may elect to have a, 1176.
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,

party may elect to have a, where he owns entire interest, 1176.

I when may elect, where he owns partial Interest, 1176.

mode of election; express or implied, 1175, 1177.

entry on land directed to be sold, 1177, note.

receiving money, etc., directed to be laid out in land, 1177,

note.

presumption arising, 1177, note,

double, what is, and rules concerning, 1178.

dower assigned out of money when, of land, 1383, 2115.

COPYHOLDS,
bills of peace by copyholders against landlord, 247.

whether election applied in cases of devises of unsurrendered, 486.

equity will supply surrenders of, against the heir, 588.

COPYRIGHTS,
injunction when granted to restrain infringement of, 1352, 1994-1996.

preliminary injunction, 1995.

final injunction and accounting, 1995.

CORPORATIONS,
statutory suits to wind up insolvent, as equitable remedies, 112, 138,

171.

removing and appointment of officers of, as equitable remedy, 112,

138, 171.

officers of, joined with, for purposes of discovery, 199.

maxim. Equality is equity, applied in settling up affairs of, 410.

notice to officers of, is constructive notice to, 667.

when the notice must be received, 670.

whether rule applies when officers are guilty of fraud, 675, note.

may be estopped by statements in circulars and prospectuses, 819.

prospectuses, reports, and circulars issued by, when fraudulent, 879,

881.

kinds of relief furnished, 881, 1092.

contracts interfering with election and appointment of officers of,

illegal, 935, note,

when estopped from setting up illegality in executed contracts, 940,

note,

contracts of, illegal by statute, or ultra vires, may be enforced on

implied contract, 942, note,

dealings between directors and, 963.

distinction between gifts to, and charitable trusts, 154, 1020, note,

gifts to, excepted from statutes abolishing charitable trusts, 154,

1029, note,

prnporty of private, whether a trust fund for creditors, 1046, 2319-

2320.
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hold the full title to corporate property, 1090.

suits against directors, when to be brought by, 1091, 1094.

when defendants in suits by stockholders against directors, 1093,

1095.

actions by, against promoters of, 1096.

suits by attorney-general against wrong-doing officers of municipal,

1096.

bequest of lands to, when converted, valid, although otherwise void,

1164.

may interplead opposing claimants of stock, 1327, note, 1477.

receivers appointed in suits against, 1334, 1537-1552. See Receivers.

set-off by stockholder in receiver's action, 1610.

insolvency, creditors represented by receiver, 1611.

restrained from committing illegal or ultra vires acts, 1345, 1723-1726.

suits by the attorney-general, 1724.

no injunction to determine title to corporate office, 1729.

from expelling person from membership, 1345, 1732-1735i

stockholders' suits, 1725.

existence cannot be challenged by injunction, 1730.

public service corporations, injunction to enforce obligations, 2054.

suits against, to compel transfer or issue of stock, 1412, 2287.

transfer and issuing of new certificates to assignee compelled,

1412, 2287.

replacement of stock and issuing of new certificates compelled,

1412, 2287.

See Directors; Municipal Corporations; Stock; Stockholders; Volun-
tary Associations.

COSTS,
in equity suits are within discretion of court, 1328, note, 1480, note,

when allowed plaintiff in interpleader suit, 1328. 1480.

receivers, payment of, when fund inadequate, 1665.

CO-T'ENANCY,
receivers in suits between co-owners, 1507.

See, also, Partition; Accounting.

COUNTERCLAIMS,
distinction between, and defense to thing in action assigned, 706.

right of defendant by means of, to enforcement of contract as varied,

860.

union by defendant of reformation and specific performance or

pecuniary relief by means of, 862.

reformation or cancellation for mistake by means of, 868.

affirmative equitable relief in legal actions obtained by, 1368.

effect of, on injunctions restraining actions at law, 1368.

when expressly required to be set up, 1371, note,

when relief cannot be obtained by, 1373.
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COUNTIES,
injunction to prevent removal of county seat, 1775.

See, also, Municipal Corporations.

COURTS,
Anglo-Saxon, and early English, 10-13.

Anglo-Saxon, guided in decisions by customs, 10, 13.

superseded by king's court, 11.

king's bench, origin of, 12.

common bench, origin of, 12.

exchequer, origin of, 12.

character of law administered by, 13.

ancient office of chancellor, 12, 31.

causes making chancery necessary, 16—23. See Equity.

common-law writs originally issued by clerks of chancery, 21.

new writs drawn by clerks of chancery by statute E'dw. I., 24-29. See

Writs.

commencement and progress of jurisdiction of chancery, 12, 30-42.

See Jurisdiction of Equity.

chancery abolished in England and most American states, 12, 40.

systems of procedure in English and American, 40-42.

discovery cannot be had to aid inferior, 196.

jurisdiction of American state and national, whence derived, 35, note

282.

See Probate Courts; United States Courts; Jurisdiction of Equity.

COVENANT,
action of, at common law, 22, 29.

CX)VENANTS,
sum to be paid on v-iolation of, not to carry on trade, is liquidated

damages, 442, note.

on violation of, in leases, 442, note,

forfeitures arising from breaches of, in leases, when relieved against,

450, 451, note, 453, 454, 826, note,

performance, how arises from breach of, 578-586. See Performance.
notice of lease is notice of, 628.

"to stand seised" raising use between relatives, 985, note, 1035.

creating equitable servitudes enforced or violation restrained against

persons having notice, 689, 6.92, 1295, 1342, 1693-1706.

forfeitures are not enforced thereby, 400.

need not "run" with the land, 689, 1295, 1342, 1693.

injunction to restrain violation of, granted almost as matter of

course, 1342, 1703.

See Easements, Equitable.

continuing, not specifically enforced, 1405, note, 2183.
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COVERTURE.
laches excused by, 1452.

See Married Women; Husband and Wife.

CREDITORS AND DEBTORS.
common-law rule exempting lands from liability for simple contract

debts, not relieved against in equity, 53.

rules of equity concerning joint, antagonistic to common law, 104,

note,

creditors of married woman may proceed in equity against separate

estate, although remedy at law, 280.

pro rata distribution and contribution among, result of maxim,

Equality is equity, 40G, 407, 411.

whether creditors must elect where gift made In trust for them, 491.

satisfaction of debts by legacies given to creditors, 527-540. See

Satisfaction.

defective execution of powers aided on behalf of creditors, 589, 834.

notice of conveyance to defraud creditors, whether affects subsequent

' purchaser, 692.

of assignment of thing in action unnecessary as against assignor's

judgment creditors, 694.

where assignment is of shares of stock, 700.

assignments for benefit of creditors subject to equities, 704, note.

whether conveyances on valuable consideration, 749.

judgment creditors not purchasers within meaning of recording acts,

721.

priorities where judgment creditor has notice of prior unrecorded

mortgage, 723.

bona fide purchase defense to suit for relief against fraud on credi-

tors, 777.

secret bargains in fraud of compositions with creditors relieved against,

403, note, 967.

conveyances when in fraud of creditors, 968-973. See Fraud.

trust or settlements free from claims of creditors, 989, 1098.

assignment for benefit of creditors, a frequent kind of active trust,

902, note, 993, 994. See Assignments.

deeds of trust to secure creditors, 995.

trusts for benefit of creditors by statute, 1004.

liability of express statutory trust estates to creditors, 1005.

resulting trust to creditors where debtor pays the price and convey-

ance taken in another's name, 1042.

partnership and corporate property after insolvency or dissolution as

a trust fund for creditors, 1046.

constructive trust in creditor's favor where property transferred with

intent to defraud, 1057, 1291, note,

lien of creditors where money advanced to trustees, 1085.
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gifts and post-nuptial settlements, subject to husband's creditors'

rights, 973, 1101.

creditors of decedents preferred to volunteers, in distribution, 1135.

general legacy to creditor in lieu of debt, preferred in abatement,

1142.

judgment creditors when may sue in equity in administrations, 1154.

creditor of estate when may sue in equity without administration,

1154.

maintaining "creditor's bill," to subject property to administra-

tion, 1154, 1415, note, 2307.

cannot maintain suits to construe wills, 1156.

creditors entitled to redeem from mortgages, 1220, note,

whether grantor's lien available to judgment creditors, 1254.

equitable assignments, liens, or mortgages on future-acquired prop-

erty available against subsequent judgment creditors, 1291.

whether, by statute, available against creditors, 1291, note,

equitable debt exists against representatives of deceased joint debtor,

104, note, 409, 1301.

when may be sued in equity, 104, note, 409, 1301.

where joint debtor is surety, 409, 1302.

receivers when may be appointed in suits by creditors, 1334, 1527-1531,

1533.

judgment creditors may reach widow's right of dower, 1383, 2115.

when parties in suits for partition, 1387, note, 2137.

marshaling of securities among creditors, 396, 1414, 2288-2293. See

Marshaling of Securities.

creditors' suits in aid of executions and attachments, 1415, 2294-2318.

See Creditors' Suits.

contribution among joint debtors, 1418, 2338-2341.

See Contribution.

CEEDITORS' SUITS,

nature of, 171, 1413, 2294.

whether statutory proceedings supplementary to execution have done

away with, 280, note, 281, note, 2295.

jurisdiction of courts of New Hampshire to entertain, 309.

of courts of Massachusetts, 317.

of courts of Maine, 328.

[of United States courts, not abridged by statutory remedies in

state courts, 293, note.]

[of United States courts, enlargement of by state statute, limi-

tations of, 293, note.]

receiver may be appointed in, 1334, 1335, 1527-1531, 1533. See Re-

ceivers.

when maintained for purposes of administration, 1154, 1415, note,

origin of, 1415, 2294.
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CREDITORS' SUITS—Continued.
when brought; discovery of assets; equitable assets; fraudulent con-

veyances, 1415, 2294, 2296-2304.

fraudulent conveyances, 2296, 2297.

of personalty, 2303.

discovery of assets, 2298.

what property may be reached, 2299-2303.

intangible property, 2299.

choses in action, 2300.

contingent interests, 2301.

equitable interests, 2302.

property which cannot be reached, 2304.

necessity for, obviated by statutes increasing scope of writs of execu-

tion, 1415, 2294.

efficiency of, increased by statute, 1415, 2294, 2305.

jurisdiction, when exercised; adequacy of legal remedy, 1415, 2295-

2297.

steps to be taken preliminary to bringing, 1415, 2305-2307.

judgment obtained, 296, note, 1415, 2305, 2306.

what judgment is sufficient, 2306.

when unnecessary; insolvency; debtor absconding, etc., 1415,

note, 2307.

execution, when must be returned unsatisfied, 1415, note, 2309-2311.

in suits to reach assets not subject to execution, 2309.

in suits to remove fraudulent obstructions, 2310.

what is a sufficient return of execution, 2311.

in aid of attachments, 1415, 2308.

limitations and laches, 2312.

who may bring suit, 2313.

parties defendant, 2314.

joinder of parties plaintiff, 2315.

one creditor suing in behalf of others, 2315.

creditor suing for himself obtains priority, 2316.

except where a trust or quasi-trnst exists for all creditors, 2317.

when the lien of the, accrues, 2318.

stockholders, creditors' suits against, 2319-2333.

the trust fund theory, 2319, 2320.

objections to the theory, 2320.

fraud or misrepresentation theory, 2321, 2322.

suggested, modification of, 2322.

theory of liability based on analogy to partnership, 2323.

public policy theory, 2324.

six classes of creditors' bills against stockholders, 2325-2331.

first class; money subscription, no call required, 2326.

second class; money subscription, call necessary, 2327.

third class; money subscription, underpaid stock issued as

fully paid, 2328.
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fourth class; subscription paid in over-valued property, 2329.

fifth class; conveyance of corporate assets in fraud of credi-

tors, 2330.

sixth class; corporation dissolved, directors liquidating as

statutory trustees, 2331.

questions of pleading and practice, 2332.

statutory liability of stockholders in equity, 2333.

CEIMES,
criminal jurisdiction of early chancellors, 36.

criminal actions, not aided by discovery, 197.

discovery subjecting to criminal punishment not compelled, 202.

contracts for forbearance or abandoning prosecution for, illegal, 402,

936.

relief denied where knovpledge that money or property will aid, 940,

note,

injunction not granted to restrain, 1347, note, 18'90-1891.

criminal proceedings not enjoined, 1361, note, 2065. '

CRIMINAL PROCEEDINGS,
injunctions against, generally denied, 2065.

CROSS-BILL,
defendant must "file, to obtain discovery, 198.

[not dependent upon validity of bill, 241, note.]

not required to enforcement of contract as varied by defendant, 860.

CROSS-COMPLAINT,
affirmative relief demanded by, on ground of mistake, 868.

precluding necessity for injunction restraining action at law, 1372.

where relief cannot be obtained by, 1373.

CURTESY,
in trust estates of wife, 990, 1098, note.

in money of wife directed to be laid out in land, 1165.

interest of mortgagor, in equity, subject to, 1204.

CUSTOMS,
early Saxon laws embodiment of prior, 10, 13.

CY-PKES,
meaning and extent of doctrine of, 1026, note, 1027.

distinction between doctrine of, and uncertainty, 1027.

American states which have adopted doctrine of, 1027, 1029.
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D
DAKOTA,

distinction between legal actions and suits in equity abolished in, 40,

note,

preventing multiplicity of suits in, 275, note,

recording in, 646, note.

assignments of things in action in, 705, note,

deeds of trust in, 995, note,

express trusts' in, 1003, note.

passive trusts for married women abolished in, 1098, note,

married women's separate property and contracts in, 1099, note,

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance exists in, 1249.

real party in interest to sue in, 1273, note,

interpleader in legal actions in, 1329, note,

appointment of receivers in, 1335, note,

granting injunctions in, 1337, note.

legal and equitable defenses united in same answer in, 1368, note,

statutory suit to quiet title in, 1396, notes.

See North Dakota; South Dakota.

DAMAGES,
allowed by early chancellors by statute in certain cases, 37.

character of award of, as an equitable remedy, 112.

suits in equity where result is award of, belong to concurrent juris-

diction, 140, 175, 189.

usually regarded as a fund, 170, 175.

suits for mere recovery of, not branch of equity jurisdiction, 178.

awarded, in general, when equitable relief impracticable, 237.

in suit for specific performance, 181, note, 237, 1410, 2260.

[not, when right to equitable relief not made out, 237, note.]

[unliquidated. New Jersey chancery courts will not decree, 241, note.]

whether awarded by courts of equity in Maine, 326, 336.

penalties and forfeitures relieved against on payment of, 381, 433.

See Liquidated Damages; [Money].

DE BENE ESSE, TESTIMONY. See Testimony De Bene Esse.

DEBT,
action of, at common law, 22, 29.

DEBTS,
jurisdiction of equity exclusive where land charged with or devised

subject to payment of, 156.

suits for mere recovery of money as, not branch of equity jurisdic-

tion, 175, 178.

when exercised in equity, 180.
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DEBTS—Continued.
satisfaction of, by legacies, 527-543. See Satisfaction.

antecedent, whether valuable consideration in bona fide purchase, 747-

749. See Bona Fide Purchaser.

trust results in remainder, where property is given to pay debts, 1033,

note, 1034, note.

does not result where given subject to or charged with, 1033, note,

antecedent, paid by trustees in violation of trust, 1048.

duties and liabilities of trustees in collecting and paying, 1067.

legacies of, and evidences of, when specific, 1130, note.

as subjects of donations causa mortis, 1148. *

equitable liens arising from charges of, on property, 1244-1248. See

Liens.

assignments of, whether carry grantors' liens, 1254, 1279, note.

whether carry grantors' liens by reservation, 1259.

whether carry securities or guaranties, 1279, note.

equitable assignments of, 169, 1280-1284, 1297, note. See Assign-

ments.

equitable, 1298-1302.

what are, 1298.

husband's liability for wife's necessaries constitute, 1299.

money advanced for necessaries of person incapable of contract-

ing, constitute, 1300.

on death of one joint debtor, 104, note, 409, 1301.

on death of joint surety, 409, 1302.

contracts for assignment of, when specifically enforced, 1402, note,

2172. See Creditors and Debtors.

DECREES,
when no jurisdiction, 129, 130.

general pecuniary, seldom granted, 170, 175.

when for recovery of money for mistake or fraud, 851, 869, 871,

910, 912, note, 914. See Money.
act in personam and not in rem, 134, 135, 170, 428, 1317, 1318, 1433-

1439.

argument that because equity jurisdiction is wholly remedial, 134,

135.

meaning and limits of rule that, 135, 170, 428, 429.

decrees originally not self-executing, 170, 428, 1317, 1433.

injunctions operate in personam, 135, note, 170, 1360, 1435,

2109.

decrees by statute operate ex propria vigore, or executed by
officer, 135, 170, 428, 1317, 1434.

abstract of legislation, 1317, note, 1434, note,

power of equity to enforce obedience to, notwithstand-

ing, 1317, 1435.
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when legislation does not apply, in general, 135, 1317,

1435.

operation of, in United States courts, 1317, 1435.

of a state court cannot afPect property in another state,

1435.

in rem based on service by publication, 1436, and note,

when equity has jurisdiction of parties, but not of subject-

matter, 135, 428, 1318, 1437-1439.

•whether originally constructive notice, 641.

statutory changes, 641.

notice arising from recording of, 641-643.

injunctions against equitable, 2063.

See Judgments.

DEEDS,
of conveyance wanting seals, or otherwise formally defective, how

treated in equity, 381, note, 383.

doctrine of election as applied to, 470. See Election.

absence or non-production of title, constituting constructive notice,

606, 612.

constructive notice by recital or reference to, 626, 631. See Notice.

by registration, or recording of, 644-665. See Notice.

grantees holding under quitclaim, whether bona fide purchasers, 631,

note, 753.

may be corrected or canceled, 866, 869, 871, 914. note, 1376, 1377.

of married women, when reformed, 1376, note, 2102.

voluntary, when reformed, 1376, note, 2100.

effect of false statement of consideration in, and evidence to impeach

or sustain, 928, 1036.

bargain and sale, use raised in grantee by, 985, note, 986, note, 1035.

when used, no trust results, 1035.

covenant to stand seised in, raising use in grantee, 985, note, 1035.

when used, no trust results, 1035.

extrinsic evidence in case of, to show resulting trust, 1036.

conversion by, takes place from date of, 1162.

resulting trusts on total failure of purposes of conversion in, 1170.

on partial failure, 1173, 1174.

with agreements to repurchase distinguished from mortgages, 1194,

1195. See Mortgages of Land.

absolute in form may be mortgages, 1196.

evidence to show, 866, note, 1196.

warranty, as influencing contribution or exoneration on redemption,

1224, 1225.

equitable liens arising from charges by, 1244-1248. See Liens.

grantors' liens by reservation in, 167, 1255-1259. See Liens.
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I

tender of, whether prerequisite to enforcement of vendors' liens, 1262.

j

when removed as constituting cloud, 1399, 2146-2156.

See Grantor and Grantee; Title-deeds.

DEEDS OF TRUST,
to secure debts: definition and description, 995.

when reformed, 1376, note.

DEFENDANTS. See Parties.

DEFENSES,
equitable, to legal action permitted by the reformed procedure, 85,

86, 183, 357.

[equitable, fraud in obtaining judgment an equitable defense under

reformed procedure, S6, note.]

assignments of things in action subject to, 703-715. See Priorities.

intentional omissions of stipulations from written agreements set up

by way of, 854, note.

parol evidence of fraud, mistake, or surprise, admissible in, to suits

for specific performance, 860.

equity jurisdiction occasioned by mistake may be invoked by way of,

868.

requisites of fraudalent representations as, to suits for specific per-

formance, 889.

fraudulent concealments are, to suits for specific performance, 905.

fraudulent judgments whether, in another court, 919,

inadequacy when a defense, 926-928.

that contracts are illegal constitute, 929, 934.

usury constitutes, 391, 393, note, 937.

omission or failure of valid, at law, not relieved against, 1361, 2059.

negligence, ignorance, or mistake in setting up, whether relieved against,

856, note, 1361, note, 2060.

judgments enjoined where, prevented through accident, fraud, or mis-

take, 221, 836, 871, 899, note, 914, note, 919, 1364, 2068-2088.

equitable, to legal actions as surbstitute for injunctions against legal

actions and judgments, 1366-1374. See Injunctions.

DELAWARE,
law and equity systems distinct, and administered by separate tribu-

nals in, 42, note,

equity jurisdiction, extent of, generally, in, 285.

statutory provisions concerning, 285, note,

inadequacy of legal remedies as affecting, 342, 344,

election of widow, concerning dower in, 494, note,

recording in, 646, note,

[spendthrift trusts in, 989, note.]
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charitable trusts in, 1029, note.

statutory provisions concerning married women's separate property

and contracts in, 1099, note,

married women's power of disposition of separate estate in, 1105, note,

married women's contracts in, 1126, note,

mortgages of land in, 163, note, 1187, 1188, note,

grantor's lien on conveyance does not exist in, 1249.

equitable remedies and decrees operating in rem in, 1317, note, 1434,

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note.

DELAY. See Estoppel; Laches.

DELIVERY-UP,
bona fide purchaser not compelled to deliver up title deeds, 742, note,

764.

remedy of, of instruments, included in cancellation, 1375, note, 1377,

note, 2105.

gpecial jurisdiction of equity to order, of instruments, 185, 1377, note,

1402, note, 2105, 2166.

See Cancellation; Specific Performance.

DETINUE,
action of, at common law, 22.

equity may maintain suit for chattels where remedy by, inadequate,

185.

DEVISEES AND LEGATEES,
interest of vendee under executory contract for sale of land passes

to devisee, 105.

right of discovery by devisee against heir, and vice versa, 198, note.

are not bona fide purchasers, 747.

mistakes in names of, may be corrected, 871.

post obit contracts made with, when relieved against, 954.

relief to unpaid legatee when others paid in full, 837, note,

when trust created for children of, 1012, note,

resulting trusts enforced against, 1043.

constructive trusts enforced against, 1048.

legatee in specific legacies acquires title from will, 1130.

entitled to income and profits of article, 1130.

when may maintain action to construe wills, 1156.

suits in equity by devisees in possession to establish wills, 351, 1154,

1158.

resulting trust to devisees on total failure of purposes of conversion

of land, 1170, note.

to residuary legatees on partial failure in wills, of purposes of

conversion of land, 1171, note.
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devisee of mortgagor subrogated on payment of mortgage debt, 798,

1212, note,

entitled to redeem from mortgages, 1220, note,

grantor's lien avails against grantee's devisees, 1253.

whether avails in favor of grantor's, 1254.

See Devises; Legacies.

DEVISES,
election under, 461-519. See Election.

[satisfaction of, 553, note.]

may be impressed with trust on account of fraud, 430, 919, 1054.

rewards for procuring, are illegal, 931.

conditions or limitations in restraint of marriage annexed to, when

valid, 933. See Marriage.

are always specific, 1130, note,

lapsed, when occur, and result, 1144, 1145.

money directed or agreed to be laid out in land passes under, 371,

1165.

interests of mortgagors, in equity, pass under, 73, 74, 162, 1180-1182,

1188, 1204. .

DIEECTOES,
notice to, is constructive notice to corporation, 667.

when notice must be received, 670.

whether rule applies when one guilty of fraud, 675, note,

prospectuses, circulars, reports, etc., issued by, when fraudulent, and

what remedies given, 879, 881, 1092.

stronger case of fraud against, necessary than against company, 881

dealings between, and company or stockholders, validity of, 963, 1077

[contracts between corporation and, 1077, note.]

purchasing property with corporate funds; constructive trust, 422,

587, 1049.

charter and by-laws the source of fiduciary power and duty of, 1062,

note,

must not act inconsistent with corporation's interests, 963, 1077.

jurisdiction of equity over, 157, 158, 1088.

are quasi trustees, 157, 963, note, 1088, 1089.

are qtiasi trustees and agents, 1089, 1090.

powers of, derived from function of agency, 1089.

are quasi trustees for corporation with respect to corporate prop-

erty, 1090.

for stockholders with reference to shares of stock, 1090.

liability of, to stockholders, as corporate agents, 1091.

liability of, for a violation of their trust, 1091-1096.

where guilty of fraudulent misrepresentations or concealments,

879, 881, 1092.

promptness requisite in applying for relief, 881, 965, note.
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where proceedings of, are ultra vires, 1093.

wrongful dealings of, with corporate property, 109-1, 1095.

corporation when to sue, 1091, 1094.

stockholders when to sue, 1091-1093, 1095.

pledgee may sue to protect his own interests, 1096.

injunction may be granted alone, or w'ith other remedies, 1345,

note,

may be restrained from committing illegal or ultra vires act, 1345,

1723-1728.

accounting by, in equity, 881, 1092, 1421, note.

See Corporations; Stockholders.

DISCHARGE,
of instruments by mistake, whether relieved against, 871.

of receivers, 1669.

DISCOVERY,
description of suits for, 82.

where needed, equity will take jurisdiction from law courts, 179.

embraced in auxiliary jurisdiction of equity, 142, 190,

different significations of term, 83, note, 144, 191,

definition, and object of suit for, 143, 191.

by what parties maintained, 191.

when proper, 191, 201, note,

origin and development of, 192.

entire or practical abolition of, 83. 142, 193, 194, 209, 281,

equitable jurisdiction, where not expressly abolished, 193, 197, 280.

[statutes making parties competent witnesses, effect of, 193, note.]

rules concerning, recognized in statutory proceedings of, 194, 198, note,

209.

when enforced, 191, 195-209,

what proceedings, in what courts aided by, 196, 197,

[in action for negligence, 197, note.]

[in actions for personal torts, 197, note, 202, note.]

[in aid of future action, 197, note.]

[but not for mere "fishing" purposes, 197, note.]

relations of parties to each other, that may be granted, 191, 198—

200.

plaintiffs in suits for, 198.

defendants in suits for, 199, 200.

[against corporations, 199, note.]

where bona fide purchasers, 193, note, 200, 742, note, 764,

[not against mere witnesses, 199, note.]

matters, which may be subject of, 201-203.

[not, when facts within plaintiff's knowledge, 191, note.]

confined to facts material to plaintiff's title or cause of

action, [191, note], 201,

VI—384
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defendant's evidence may be incidentally disclosed, 201.

must be in aid of object regarded with approval, 202.

defendant need not criminate himself, 197, 202.

bound to disclose frauds, 199, 201-203.

what privileged from, 203.

[requisites of bill, 191, note.]

[not necessary that discovery be indispensable, 191, note.]

[must set forth facts sufficient to entitle complainant to

maintain an action, 198, note.]

manner in which defendant must make, 204.

production and inspection of documents, 205-207, 209, note.

[of other property, 205, note.]

use of answer in suit for; governed by rules of evidence, 208.

modern statutory methods of, 209.

as source or occasion of equitable jurisdiction, 224-226.

early and modern English rules, 224-226.

American rule as to deciding whole controversy, where asked,

227-230, 234, 302, 335.

concurrent jurisdiction enlarged, 143, 181, 223, 227, 231.

limitations on rule, 228, 229.

[requisites of bill, 229, note.]

[cannot be used as mere pretext for bringing legal causes

into equity, 229, note.]

true meaning of rule, 230.

effect of legislation, 230.

jurisdiction of equity over administrations exclusive where, needed,

234, 235, 1128.

jurisdiction of courts of New Hampshire to entertain suits for, 302.

of courts of Maine, 335,

pledgor may sue to redeem where, needed, 1231.

actions at law enjoined, where needed in aid of defense, 1362, note,

2066, note,

dower assigned where, needed, 1381, 2112.

creditors' suits to obtain, of assets, 1415, 2294, 2298.

accounting where, needed, 224-226, 234, 1421, note, 2361.

DISPUTED BOUNDARIES,
establishment in equity, 2116-2122.

See Boundaries.

DISSEIZIN,
partition as affected by, 2132, 2133.

DISSOLUTION OF PARTNETfSHIPS, suits for, 2363, 2370-2372.

See, also. Receivers; Partnership Bills.
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DISTRESS,
receiver, immunity of property from distraint, 1590.

DISTRIBUTION,
maxim, Equality is equity, applied to pro rata, 406-407.

DISTRICT OF COLUMBIA,
recording in, 646, note,

married women's power of disposition of separate estate in, 1105,

note,

equity jurisdiction over administration of decedents' estates in, 1154.

grantor's lien on conveyances exists in, 1249.

DIVORCE,
statutory proceedings for, are remedial, 98, 112, 171.

DOCTRINES OF EQUITY,
what are, 361. See Penalties; Forfeitures; Election; Notice, etc.

DOCUMENTS,
production and inspection of, 205-207, 209, note.

DONATIONS CAUSA MORTIS. See Gifts Causa Mortis.

')OWER,

widow's election between, and gifts by husband's will, 492-502. See
Election.

purchase-money mortgage superior to right of, 725.

merger does not occur when widow entitled to, pays off charge^ 799.

not allowed in uses, 982.

in trust estates of husband, 990.

general legacy in lieu of, preferred in abatement, 1142.

in money of husband directed to be laid out in land, 1165.

interest of mortgagor in equity subject to, 1204.

one entitled to, may redeem from mortgage, 1220, note, 1383.

contribution on redemption where life-tenant, 1221.

redemption when mortgage and equity of redemption are united 1223,
note.

assignment of, 1380-1383, 2111-2115. See Dower, Assignment of.

may be reached by transferee or judgment creditor before assign-

ment, 1383, 2115.

contracts to buy or sell equitable interests, effect on, 2272.

D0WE7R, ASSIGNMENT OF,

remedy of, belongs to concurrent jurisdiction, 140, 174, 185, 735, note,

1379, 1382, 1427, 2113.
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substantially the same at law and equity ; estate or right directly

established or recovered, 110, 140, 174, 180, 1378, 1426.

based upon inadequacy of legal remedies, 174 180, 1379, 1427.

has almost displaced legal remedy, 1379, 1427.

legal remedy where retained in modified form, 110, note,

"ejectment" used for purpose of, under reformed procedure,

110, note,

equity jurisdiction for, exists although remedy given by statute, 280.

bona fide purchaser, a defense to suit for, 765.

early origin of equitable jurisdiction, 1380, 2111.

jurisdiction for what purpose at first invoked, 1381, 2112.

growth of the jurisdiction, 1380, 1381, 2111, 2112.

advantages of equitable remedy of, over legal remedy, 1382, 2114.

exclusive jurisdiction for, in equitable estates, 1383, 2115.

widow entitled to, may have fraudulent conveyances canceled, 1382,

1383, 2114, 2115.

out of money when husband's estate converted, 1383, 2115.

to transferee or judgment creditor of widow, 1383, 2115.

how eflPected, and procedure concerning, 1383, 2115.

DRUNKARDS,
determining persons to be confirmed, are remedial rights, 98, 112.

are exclusively equitable, 171.

jurisdiction of equity over persons and property of, 1311-1314. See

NoN Compotes Mentis.

See Intoxication.

DURESS,
~

' assignment procured by, subject to equities of original owner, 709.

illegal contract relieved against, when, 942.

relief in general where contract or conveyance is obtained by, 950.

DUTIES. See Rights.

E
EASEME'NTS.

injunction to restrain infringements upon, to prevent multiplicity of

suits, 271.

. enforcing stipulations in nature of conditions creating, are not en-

forcing forfeitures, 460.

structures constituting actual notice of, 600.

constituting constructive notice of, 611.

doctrine of merger may apply to, 789.

purchaser with notice of covenants creating equitable, bound, 689, 692,

1295, 1342, 1693, 1704. See Easements, Equita,ble.

interference with, not restrained where estoppel by acquiescence, 817.
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violation of, restrained or enforced by injunction, 689, 1295, 1342,

1693-1706.

nuisances, violating, restrained; ancient lights; excavating; divert-

ing and polluting streams, etc., 1351, 1357, note, 1957-1974.

jurisdiction of equity, nature and extent, 1957-1960.

grounds of equitable jurisdiction, irreparable injury, 1958.

multiplicity of suits as ground, 1959.

inadequacy of legal remedy, 1960.

damage as a prerequisite for injunction, 1962.

previous trial at law not a prerequisite, 1963.

threatened injury, nature of threat, 1964.

threatened injury, nature of injury, 1965.

balance of injury, 1966.

absolute right of plaintiff, 1967.

relief given, 1968.

form of injunction, 1969.

temporary injunctions, 1970.

effect of change of conditions pending suit, 1971, 1972.

on permanent injunctions, 1971.

on temporary injunction, 1972.

complete relief, 1973.

parties, 1974.

EASEMENTS, EQUITABLE,
covenants creating, enforced by injunction, 689, 692, 1295, 1342, 1693-

1706.

doctrine stated, 1295, 1693, 1694.

covenant need not run vrith the land, 1693.

whether doctrine applies to aflBrmative covenants, 1295, note, 1693.
action by grantor, 1695.

action by purchaser of other land, 1696.

general building scheme, 1295, note, 1693, note, 1696.

action by prior purchaser, 1697.

to what restrictions doctrine applies, 1698, 1699.

liability of grantor, 1700.

change of character of neighborhood, effect of, 1701.

complainant must come into court with clean hands, 1702.

acquiescence and laches, 1702.

remedy independent of amount of injury, 1703.

actual notice not necessary, 1704.

mandatory injunction, 1705.

extension of doctrine to after-acquired property, 1706'.

to personal property, 1707,

EDICTS,
form and nature of, in Eoman law, 5, 8.
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EDUCATION,
trusts for purposes of, 1023.

of infants, supervised by court of equity, 1307, 1308.

EJECTMENT,
action of, superseded real actions, 22.

at common law did not necessarily adjudge the title, 109.

•actions supplying, in the various states, 109, note.

in Georgia by person having "complete equity," 137, note, 219, note.

equity suit not maintainable to take place of, 177, 735.

restrained to prevent multiplicity of suits, 246, 248, 253, 254, 272, 274,

1394, 2145. See Bills op Peace.

defendant in, v^hen Itona fide purchaser, not prevented from setting

up outstanding terms, 764.

mortgagee may maintain, where double system of mortgages exists,

1182, 1187.

mortgagor cannot maintain, 1182, 1187.

mortgagee cannot maintain, where equitable theory of mortgages

alone exists, 1188, 1189, 1190.

mortgagor cannot maintain when mortgagee obtains possession,

1189, 1190.

taking place of actions for partition, assignment of dower, etc., 110,

note, 1379, note,

statutory suit to quiet title, as taking place of, 1395, note, 1397, 2158.

ELECTION,
doctrine of, originates in inconsistent or alternate gifts, with inten-

tion that one shall be substitute for other, 395, 461.

two cases in which principle applies, 395, 461.

rationale of doctrine of, 462-465.

germ of doctrine found in Roman law, 463.

whether doctrine of, depends on donor's intention, 462, 464.

foundation on maxim. He who seeks equity must do equity, 395,

461, 465.

meaning, scope, and effects of, 466-470.

in conformity with instrument of donation, 4G6, 517.

in opposition to instrument, 467-469.

compensation made to disappointed third person, 467, 468,

517.

no, unless compensation can be made, 469.

applies to all instruments of donation, 470.

applies to interests, whether remote or certain, 470.

necessity for, when docs or does not arise, 471-505.

fundamental rule of interpretation, 472.

must be an intention to dispose of another's property, 472.

{jifts must be irreconcilable, 472.
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immaterial whether donor knew or conceived property to

be his own, 472.

interpretation where donor has only a partial interest, 473, 474,

488.

strong leaning against, by courts, 473, 488.

extrinsic evidence of intention, whether admissible, 473.

where donor makes a general gift, 474.

TFhere donor is doubtful whether he owns the property, 475.

erroneous recitals and misconception as to rights of others, 475.

donor gives property to real owner, in addition to other property,

475.

cases arising where donor gives property wholly another's, 476-

486.

gift of specific property, 473, 477.

under appointments in pursuance of powers, 478-480.

testator ineffectually attempting to dispose of his property

by will, 481-486.

infancy and coverture of testator, 482.

will valid as to personal estate, but invalid as to lands,

483.

will invalid in another country or state, 484.

will devising after-acquired lands, 485,

will of unsurrendered copyholds, 486.

cases arising where donor gives property in which he has partial

interest, 487-505.

general doctrine, 473, 474, 488.

donor owns only an undivided share, 489.

donor owns only future interest, 490.

devise of lands encumbered, 491.

devise in trust for payment of creditors' debts, 491.

dower and benefits given by husband's will, 492-502.

general rule when widow compelled to elect, 493.

presumption in favor of widow's having both gift and

dower, 493.

rule changed by statute in certain states, 494.

express declaration of gift in lieu of dower, 493, 496.

devise of a part to widow, and rest to others, 497.

where devise to third person is specific, 497.

devise to widow for life, 498.

devise in trust to sell or with power of sale, 499.

annuity or rent-charge given to widow charged on land*

devised to others, 500.

where power of occupying, managing, etc., is given to

devisees, 501.

devise generally, and intention that one part should not

be subject to dower, 501,
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devise to widow and others in equal shares, 502.

in devises of community property, 503-505.

who may elect, 507-510.

persons sui juris entitled and bound to elect, 507.

married women may elect, 508.

court elects for infants, 509.

court elects for lunatics, 510.

rights and privileges of persons bound to elect, 511, 512.

right to examination of the two properties, 512.

made under mistake, 512.

time of, 513.

acquiescence of one entitled to, 513.

statutes limiting, 513.

mode of, express or implied, conduct amounting to, 514, 515.

implied, rules concerning, 515.

effects of, 516, 517.

party himself, heirs and representatives bound, 516.

remainderman not bound by, of holder of precedent estate, 516.

by one of several constituting a class, not binding on rest, 516.

on donees when in conformity with and against instrument, 466—

468, 517.

equitable jurisdiction in matters of, 518, 519.

part of or step in administration suits in England, 518.

how affected by probate jurisdiction in America, 518, 519.

suits to compel, 518.

suits to have accounts taken for purposes of, 519.

principle underlying, the same as that governing satisfaction, 395, 461,

520.

creditor when put to, between debt and legacy, 527-540. See Satis-

faction.

by beneficiary between portion and subsequent legacy, 568.

right of, does not exist when performance, 778.

reconversion depends on, 1175-1177. See Conversion.

ELECTIONS,
injunction to restrain, 1753, 1754.

ELECTRIC CTTRRENTS,
injunction to protect, 2056.

EiLUVATED RAILROADS,
eminent domain, streets. New York rule, 1884.

EMINENT DOMAIN,
injunctions against exercise of the power, 1879-1887, 1913.

general principles, 1879.
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EMINENT DOMAIN—Continued.

condemnation proceedings not enjoined, 1880.

railroads in streets and highways, 1881-1884.

when fee of street in abutting owner, 1882.

when fee of street in municipality, 1883.

New York rule; elevated railroad cases, 1884.

streets, changing grade, 1885.

streets, vacating, 1885.

acquiescence, 1886.

alternative decree, damages or injunction, 1887.

EMPLOYMENT, FREEDOM OF,

injunction against interference with. See Freedom OF Teade oe Em-

ployment.

ENEMIES,
contracts of trading with, illegal, 934,

ENFORCEMENT OF DECREES,
in personam, 1433.

not affected by statutory power to relieve in rem, 1435. See Decrees.

ENGLAND,
receivership statutes, 1493.

[EQUITABLE DEFENSES. See Defenses.]

EQUITABLE EASEMENTS protected by injunction, 1693-1706. See

Easements, Equitable.

EQUITABLE ESTATES,
cases concerning, embraced in exclusive jurisdiction, 137, 146.

may exist in things real and personal, 146.

may be of various amounts and degrees, 146.

distinction between, and "equities," 146.

defined and described, 147-149.

require two estates vested in different persons, 147,

are regarded in equity as the real ownerships, 147, 685, 975.

two classes of, permanent and temporary; examples of, 148.

may be regarded as trusts, 149.

distinction between certain doctrines governing, and, 150.

enumeration of, 150.

various, described: trusts, married women's separate property, mort-

gages, lie-ns, etc., 151-169, 975-1291. See Trusts; Married

Women, etc.

derived from maxim. Equity regards as done what ought to be done,

370-377.
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EQUITABLE ESTATES—Continued.

effect on, of maxim, Equity looks at intent rather than at the form,

380.

maxim, Equity follows the law, applied to, 426.

are embraced within the recording acts, 649.

doctrine of priorities applies to, and interests alone, 681.

priorities among, 716-732. See Priorities.

doctrines of bona fide purchaser applied to, 737-785. See Bona Fide

Purchaser.

merger of, 787, 788. See Merger.

injunction .to protect, 1687-1690.

creditor's suits reaching equitable interests, 2302.

of vendor and vendee. See Vendoe and Vendee.

EQUITIES,

as distinguished from equitable estates, interests, and rights in prop-

erty, 146.

what are superior and equal, 683-692. See Priorities.

assignments of things in action subject to, 703-715. See Prioeities.

priorities among, 716-732. See Priorities.

bona fide purchasei* of land takes free of, 754.

defense of bona fide purchase in suits by holders of, 755-778. See

Bona Tide Purchaser.

one with equal equity protected in case of accident, 829.

as regards contribution and exoneration on redemption of mortgages,

1221-122'6. See Redemption.

EQUITY,
necessity of an historical review of, 1.

asquitas in the Roman law, 2-9. See Roman Law,
analogies and differences between growth of, in English and Roman

law, 9.

origin and growth of, in English law, 10-42.

primitive condition of the law and the courts, 10-13.

influence of Roman law on, 14, 15, 55.

causes which made a court of, necessary, 16-23.

the rigid character of the common law, 16, 17.

the fetidal origin and nature of certain laws, 18, 19,

the position and policy of king's parliament, and the nation

to the Romish church, 20,

the common-law procedure, 21-23. See Procedure.

statute Edw. I., concerning new writs, and limited results of

same, 24-29. See Writs,

commencement and progress of jurisdiction of, 12, 30-42. See

Jurisdiction of Equity.

as principle upon which early chancellors based decisions, 35, 50, 873.
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EQUITY—'Continued,

nature of, 43-67.

importance of a correct notion of, 43.

Tarious meanings given to the word, 44, 45.

true meaning of, 46, 47.

theories of early chancellors concerning, as both supplying and
correcting common law, 43, 45, 46, 48-54.

antagonism to the common law, 48, 50, 5-1.

chancellors guided by conscience, 49. See Conscience.

growth of precedents: effect of, 49.

jurisdiction extended to matters not remediable at common
law; latitude of this maxim, 50.

jurisdiction supplementary to and corrective of common law,

48, 50, 51.

illustrations of remedies granted, where refused at common
law, 51.

different and more eflScient remedies given than at common.
law, 52, 108.

unfinished work of chancellors in reform, 53, 54.

reform, how accomplished, 53.

the law corrected and modified by, as now administered, 54, 101.

source from which early chancellors took their doctrines, .55-58.

"conscience," notions of early chancellors of, as ground of au-

thority, 55-58, 873;

finally established on basis of settled principles, 59-61.

erpansive and flexible nature of precedents, 59-61, 67.

equitable jurisdiction, how determined at present day, 62.

recapitulation, 63-67.

how affected by moral precepts, 49, 55, 63-67, 424.

present relations of, with law, 68-88.

importance of correctly understanding, 68.

the law changed by statutes and decisions, 69.

important instances of such changes; effect of seal, lost

instruments, reformed procedure, etc., 70-88.

constituent parts of, 89-117.

rights classified and kinds embraced in, 90-117. See Rights.

classification of, 118-128. See Classification of Equity.

jurisdiction of, 129-358. See Jurisdiction of Equity.

EQUITY JURISDICTION. See Jurisdiction op Equity.

EQUITY OF REDEMPTION,
meaning of, 162, 376, 1180.

is an estate in land, 73, 162, 376, 382.

based on maxim. Equity regards as done what ought to be done,

376.

maxim, Equity regards as done what ought to be done, applied

to, 382.
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EQUITY OF REDEMPTION—Continued,

development of theory of, 162, 1180.

a misnomer, as used under American equitable theory of mortgages,

74, 1188.

mortgagor cannot, in instrument, deprive himself of, 382, 1193, 1219.

may sell or release, by separate instrument, 1193, note,

doers not exist in sales with contracts of repurchase, 1194.

foreclosure of. See Foreclosure.

in mortgages of personal property, 164, 1230.-

See Mortgages.

EQUITY TO SETTLEMENT. See Maeried Women.

ESOHEAT,
estate of beneficiary not subject to, 990.

•ESTATES OF DECEDENTS,
suits to settle and distribute, are pecuniary remedies, 112, 187.

order of administering assets of, 1135.

See Administrations; Executors and Administrators.

ESTOPPEL,
maxim, He who seeks equity must do equity, applied to equitable, 390,

816.

party entitled to forfeiture may be estopped from asserting it, 451,

454.

of party entitled to election, 513.

effect of, where record, on assignee of title subsequently acquired,

658, note,

debtor may be estopped from setting up equities in assignments of

things in action, 704, 820.

effect of, on equities between successive assignors and assignees, 710,

711.

nature of rights created by equitable, 801.

rights arising from, are of property or contract, 801, 802.

doctrine of equitable, not a branch of evidence, 801.

early recognition of, at common law, 802.

equitable, arises from matters in pais, or conduct of party, 802.

objects and effects of, 802.

distinction between legal and equitable, 802.

doctrine of equitable, administered by courts of law, 802.

fraud, how far essential in equitable, 803, 805-807.

meaning of "fraud,'' as used in this connection, 803, 805.

theory that fraudulent intent is essential, 806.

fraudulent intent necessary in an, affecting legal title to lands,

805, note, 807, 821.
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ESTOPPEL—Continued.

equitable, upon what principle rests, 803.

definition of equitable, 804.

essential elements constituting equitable, 805.

in case of chattels, 805, note,

in lands, 805, note, 807.

requisites of equitable, illustrated, 808-812.

nature of conduct of party creating, 808.

of the facts, present and future, 808, 877, note,

knowledge of the truth by the party estopped, 809.

acquiescence, ignorance, mistake, negligence, etc., 809.

ignorance of truth by party claiming benefit of, 810.

time when ignorance must exist, 810.

record as furnishing means for ascertaining truth, 810.

intention of party estopped, 811.

may be absent in certain cases, 811.

where third person holds apparent title to chattels or things

in action, 811.

owner of chattels and things in action, divested of title by,

though not by negligence, 811.

conduct must be relied upon and be inducement to act, 812.

condition must be altered for worse unless, enforced, 812.

affirmative action unnecessary, 812.

operation and extent of equitable, 813-815.

party benefited by, in what position placed, 813.

operates between immediate parties and their privies, 813.

stranger neither bound nor aided by, 813.

diligence, good faith, and absence of fraud necessary to claim

benefit of, 813.

whether applies to married women, 814.

to infants, 815.

important applications of, in equity, 816-821.

acquiescence as working, 816-821.

as preventing rights of remedy, 817, 897, 917, 965, 1359,

1376, note.

injunctions to enforce equitable easements, 1702.

against special assessments, 1877.

against exercise of eminent domain power, 1886.

against nuisances, trespasses, etc., 817, 1359, 1925,

1951.

mandatory injunctions, 1359, 2057.

against fraud, in general, 817, 897, 917, 965.

right to reformation, 1376, note,

effect of mere delay, 817, 965.

as an, to rights of property or contract, 818.

owner permitting another to deal with property as

though his own, 390, 731, 818, 1241, note.
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corporations estopped by statements in prospectuses, 819.

stockholders estopped from setting up ultra vires acts, 819.

in settlements of accounts or other dealings, 820.

where parties stand in confidential relations, 820.-

from conduct of debtor towards intended assignee of thing

in action, 704, 820.

owner estopped from asserting legal title to land, 821.

"when doctrine of, does not apply in fraudulent transaction, 918.

corporations estopped from setting up illegality in execute4 con-

tracts, 940, note.

grantor's lien may be lost by, 1252.

See Laches.

EVIDENCE,
in what states seals are presumptive, of consideration, 70, note.

sealed instruments modified by parol, 70.

discovery of, 190-209. See Discovery.

suits for preservation of, 210-215. See Perpetuation op Testimony;
Testimony de Bene Esse.

extrinsic, whether admissible to show intention creating necessity for

election, 473.

extrinsic, when admissible to show satisfaction, 525, 569-577. See

Satisfaction.

to show actual notice, 595-603. See Notice.

to show notice of prior unrecorded instrument, 664.

parol, to show merger, 792.

equitable estoppel is not a branch of law of, 801.

whether allowed of stipulations intentionally omitted from written in-

struments, 854, note,

parol, to show mistake, accident, or fraud, 857-867.

where entire transaction may be parol, 857.

not in general admissible to vary written instrument, 858.

may be admitted to show mistake, accident, fraud, or surprise,

858.

not shut out by statute of frauds, so as to commit fraud, 858,

859.

admitted in suits for reformation and cancellation, 859.

character of the, 859.

admitted in defense to show fraud, surprise, or mistake, in suits

for specific performance, 8-60.

inequitable conduct of plaintiff, whether essential, 860.

whether terms of instrument, or something collateral, may

be contradicted, 860, note,

nature of mistake, fraud, etc.; materiality, etc., 860.

by defendant, to show fraud, surprise, or mistake, and contract

then enforced, 860.
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EVIDEIN'CE—Continued.

to prove additional parol stipulation and contract then en-

forced, 860.

counterclaim under reformed procedure, 860, 862.

by plaintiff in suits for specific performance to sliow fraud, sur-

prise, or mistake, 861-863.

not in general admitted in England, 861.

admitted in America, 862.

contract reformed and enforced, 862,

character of the, 8©2.

proceedings by plaintiff and defendant under reformed

procedure, 862.

admissible to prove parol variation part performed, and con-

tract then enforced, 861, 863.

effect of statute of frauds upon use of, 864-867.

two classes of cases: omissions; insertions, 865.

conflicting opinions, as to admission of, in both classes, 865.

doctrine of admissibility of, in both classes, 866.

no relief except, when mistake, fraud, or surprise, 866.

limitations on admissibility; Glass v. Hulbert, 867.

extrinsic, to correct wills, whether and for what admissible, 871, 1036.

admissibility of, to impeach or sustain consideration recited in deeds,

928, 1036.

nature of, necessary to show illegality to constitute defense, 940, note.

to show undue influence, 951.

parol, to show trust resulting to donor, 1036.

where conveyance to one, price paid by another, 1040, 1041.

character of, to show resulting and constructive trusts, 1058.

nature of, to establish gifts causa mortis, 1146, 1147, note.

to show a transaction a mortgage, or a convej'ance with agreement

to repurchase, 1195.

to show deeds absolute in form to be mortgages, 866, note, 1196.

omission to obtain or present, or error in admitting, at law, not re-

lieved against, 1361, 2059.

necessity for offering, as test for removing cloud from title, 1399,

2155, 2156.

See Presumptions.

EXCLUSIVE JUEISDICTION,
what embraced in, 137, 138, 146.

embraces cases where primary estate, right, or interest is equi-

table, 137, 146, 222.

cases where the remedy is purely equitable, 138, 146, 222.

statutory enlargement of, 138.

cases may fall both in. and concurrent jurisdiction, 141?

auxiliary jurisdiction really a special ease of, 142.
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equitable estates and interests coming within, 146-169. See Equi-

table Estates.

remedies belonging to, 170-172. See Remedies; Interpleader; Re-

ceivers; Injunctions; Specific Performance, etc.

how far depends on inadequacy of legal remedies, 137, 138, 139, note,

173, 218-222. See Remedies.

when acquired for any purpose is retained for all, 181, 232-242. See

Jurisdiction of Equity.

not abridged by jurisdiction subsequently acquired by law courts, 176,

182, 276-281. See Jurisdiction of Equity.

where statutes have conferred jurisdiction on law courts, 182.

discovery as enlarging, 223.

to prevent a multiplicity of suits, 243-275. See Multiplicity of

Suits.

EXECUTIONS,
[injunction against numerous, or property claimed by plaintiff, 261,

note.]

imperfect levies by, aided in equity although relief at law, 280.

bona fide purchaser at sale under, rights of, 724, 774.

interest of mortgagor, in equity, liable to be sold under, 1204.

claimants of property seized on, when may be interpleaded, 1327, note,

1478.

property in receiver's hands not subject to sale under, 1587, 1588,

injunctions against, 2092-2095.

See Injunctions.

when removed as constituting cloud, 1399, note, 2149, note,

when aided in equity, 1415, 2294-2318. See Creditors' Suits.

EXECUTORS AND ADMINISTRATORS,
can sue co-executor or co-administrator in equity, but not in law, 51.

jurisdiction of equity over, on what based, 156.

cannot sue co-executor in equity for part of commissions, 178.

statutes allowing actions against, do not abridge equity jurisdiction

over administrations, 280.

bound by election, 516.

appearing in conveyance, notice of rights of third persons, 630.

when relieved from liabilities, caused by unexpected events, 837.

held a trustee when probate obtained by fraud, 919.

prohibited from purchasing or making profits with property of estate,

953, 1075, 1077, 1078.

trust inferred from powers given to, and duties required of, 1011.

in order that, may carry out terms of a will, 1013.

resulting* trust enforced against, 1043.

constructive trusts enforced against, 1048.

purchasing property with funds of estate, constructive trust, 422, 587,

1049.
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wrongful acquisition of trust property by, constructive trust, 1052.

trust devolving on, on death of last trustee, 1060.

what constitutes the charter of power of, 1062.

must not act inconsistently with interests of estate, 1077.

compensation of, 1084.

are quasi trustees, 157, 1088.

when trustees in gifts causa mortis, 1147, 1151.

equity jurisdiction in administrations, in fraud or waste committed

by, 235, 351, 352, note, 1154.

to compel accounting in administrations, 1154, 1421.

may maintain suits in equity to construe wills, 1156.

lands directed to be sold, assets in hands of, 371, 1164.

resulting trust to, on total failure of purposes of conversion of

money, 1170.

on partial failure of purposes of conversion of land, in wills, 1171,

note,

on partial failure of purposes of conversion of money, in wills,

1172.

of land, in deeds, 1173.

mortgagees' interests, in equity, pass to, 73, 162, 1180-1182, 1188,

1204.

things in action which survive and pass to, or create liability against,

are assignable, 1275.

what do survive or create liability against, 1275.

whether, of joint debtor may be sued at law, 104, note, 409, 1301.

English and American rules as to suing in equity, 104, note, 409,

1301.

receiver appointed during litigation, before appointed, 1332, 1497.

in suits against, for breach of trust, 1334, 1512.

receivership not denied mortgagee as against, of mortgagor, 1520.

EXONERATION,
equitable relief of, wholly pecuniary, 112, 140, 1416, 1432.

is branch of concurrent jurisdiction, 140, 174, 186, 1416.

suit on implied contract at law, 1417, note,

equity jurisdiction exists in, although law courts have acquired juris-

diction, 278, 1417, note, 2335-2337.

remedy of, on grantor's paying mortgage, assumed by grantee, 1207,

note,

on redemption of mortgages, 1221-1226. See Redemption.

of surety paying obligation, 1417, 2335-2337.

extent of the jurisdiction, 1417, note, 2335-2337.

quia timet suit before payment, 1417, 2342.

where surety discharged by creditor's acts, 1417, note, 2342.

VI—385
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EXPECTANCIES,
not sufficient interests to maintain suits to perpetuate testimony, 211.

dealings with persons entitled to, when set aside, 953.

assignments of, 168, 1285-1291. See Assignments.

specifically enforced, 1403, note.

EXPECTANCY, PROBABLE,
right of, as basis for injunction against strikes, boycotts, combinations,

etc. See Freedom of Trade ob Employment.

EXPERTS,
opinions of, when may be misrepresentations, 878.

F
FEDERAL COURTS. See United States Courts.

FERRY,
franchise protected by injunction, 2016, note.

FIDEI-COMMISSA,
general motion of uses borrowed from Roman law, 151, 977.

description of, 151, 976, 977.

rights of beneficiary under, 151, 967, 977.

FIDUCIARY RELATIONS. See Trustee and Cestui que Trust;

Guardian and Ward; Principal and Agent, etc.

FLORIDA,
law and equity systems distinct, but administered by same tribunal

in, 41, note,

equity jurisdiction co-extensive with E'nglish chancery in, 285, 342.

statutory provisions concerning, 285, note,

time within which widow must elect in, 513, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note,

statutory provisions concerning married women's separate property

and contracts in^ 1099, note,

married women's power of disposition of separate estate in, 1105,

note,

married women's contracts in, 1126, note,

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance exists in, 1249.

statutory vesting title by decree, 1434, note,

appointment of receivers in, 1335, note, 1494, note,

granting injunctions in, 1337, note, 1683, note,

taxation, injunctions against, tender, 1788;

legal and equitable defenses united in same answer in, 1368, note.
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FORECLOSURE,
nature of relief of, of mortgages, pledges, liens, etc., by sale, 112,

171, 1413, 1431.

nature of relief of strict, 112, note, 171, 1378, note, 1395, 1426, note,

1429.

[title must be established at law, when, 177, note.]

[retention of suit for money judgment, 241,' note.]

[not, where right 16 equitable relief not made out, 237, note.')

[jurisdiction of United States courts to grant, not abridged by

state legislation, 293, note.]

jurisdiction of courts of New Hampshire in, 301.

of courts of Massachusetts, 316.

of Maine, 324.

rule of lis pendens extends to suits of, 635.

bona fide purchaser, no defense where, brought by prior legal against

subsequent equitable, 740, 741, 765.

in conveyances with separate agreements when mortgages, 1194.

absolute in form when mortgages, 1196.

by assignee of one of several notes secured by same mortgage, 1202.

strict, conception on what based; nature and object of, 1227.

the common form in England, 1183, 1227.

where used' in America, 1187, 1188, 1227.

form of decree, 1227.

by judicial sale, conception on what based; nature and object of, 1190,

1228.

not common in England, 1183, 1227.

the common form, in America, 1187, 1188,*1190, 1228.

form of decree, 1228.

personal judgment on deficiency; surplus remaining, 1228.

of pledges and mortgages of personal property, 164, 1230, 1231.

of grantors' liens by reservation, 1257, note, 1259.

of vendors' liens by contract, 1260, note, 1262, 2285, 2286.

of liens created by deposit of title deeds, 1267.

decree may, by statute, rest upon service by publication, 1436.

See Mortgages; Liens; Receivees.

FOREIGN RECEIVERS, 1669-1678.

See Receivers.

FORFEITURES,
relieved against by early chancellors in opposition to legal dogmas,

51.

equitable doctrines concerning, adopted by courts of law, 72, 434.

equitable relief against, as applied to mortgages, 162, 382, 433, 1180.

discovery subjecting to, not compelled, 202.

jurisdiction of courts of Maine to relieve from, 325.

enforced by the common law, 72, 379, 381.
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maxim, Equity looks at the intent rather than the form, applied to,

1 381, 433.

equitable jurisdiction over, whether embraced in that of accident,

433, note,

original extent and growth of doctrine of relief against, 381, 433.

damages, how ascertained when relief against, given, 433.

form of relief against, 434.

when equity will relieve against, 449-458.

whether governed by same rules as penalties, 449, 456.

relieved against when agreement secured is one for payment of

money, 381, 433, 450, 456.

whether relieved against when agreement is for performance of

act in pais, 381, 433, 450.

whether depends on fact that compensation can be made,

381, 433, 450.

[not, of life insurance policy for non-payment of premiums,

450, note.]

occasioned by fraud, accident, surprise, or ignorance, 451, 454,

456, note, 826, 833.

right to, may be expressly or impliedly waived, 451, 454.

disregarded or set aside, when agreemenf substantially per-

formed, 451.

no relief when willful or occasioned through negligence, 452, 856,

note,

arising from covenant's in leases, 450, 451, note, 453, 454, 826,

note.

from contracts for sale of land, 455, 456, note, 2238.

not relieved against where time is of essence of contract,

455, 2238.

where contract depends on conditions precedent or subsequent,

455, 456, note, 2228.

from other contracts, 456.

not relieved against when in nature of liquidated damages, 456.

of shares of stock, 457.

statutory, not relieved against, 458.

equity will not enforce, 459, 460, 2222.

See Penalties; Liquidated Damages.

FORGERY,
assignment accomplished by, subject to equities of original owner,

709.

assignee through, when protected, 712.

owner, deprived of title through; relief against bona fide purchaser,

[767, note], 918.

owner deprived of title to stock by; relief against corporation, 1412,

22S7.
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FORMULA,
nature and definition of, in Eoman law, 3, 4.

FRANCHISES,
exclusive franchises protected by injunction, 2016, and notes, 2017.

FRAUD,
accident, mistake, and, as basis of equity classification, 119.

not embraced entirely in concurrent jurisdiction, 138, 140, note, 175,

note, 188, 822, 911, 914.

inadequacy of legal remedies in, as occasion of exclusive jurisdic-

tion, 140, note, 188, 221.

accident, mistake, and, as occasions of concurrent jurisdiction, 140,

174, 188.

where remedy at law adequate, equity jurisdiction not exercised be-

cause of, 178, 911, 914.

cognizance of case in concurrent jurisdiction by law court, not pre-

venting equitable cognizance when, 179.

when discovery of facts constituting, may be had, 199, 201-203.

a ground for enlarging equity jurisdiction, where discovery asked,

224-226, 234, 911.

equity jurisdiction in cases invohdng, not abridged by jurisdiction

subsequently obtained at law, 278, 280.

equity jurisdiction of courts of New Hampshire in cases involving,

303.

of courts of Massachusetts, 318.

of Maine, 327.

maxim, He who seeks equity must do equity, applied where relief

Bought from, 392, 910, 953.

He who comes into equity must come with clean hands, applied

to cases of, 401, 916, 940, 941.

Equity aids vigilant, not those who slumber on rights, applied to

suits involving, 418.

statutes, in general, not allowed to be instruments of, 431, 2241, 2253.

accelerating time of payment relieved against where, involved, 439.

forfeitures occasioned by, relieved against, 451, 454.

entire doctrine of notice, whether based upon, 591.

one object of notice may be to regard it as badge of, 592.

whether foundation of rule that subsequent recorded, postponed to

prior unrecorded instrument where notice, 660, 665.

notice to agent whether notice to principal where agent commits, 674,

675.

order of time among legal estates, how affected by statutes concern-

ing fraudulent conveyances, 680.

equities may be superior by reason of, 686.

notice of conveyance to defraud creditors, whether affects subsequent

purchaser, 692.
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FEAUD-^Continued.
assignment procured by, subject to equities of original owner, 709.

inhering in prior mortgage or lien postpones it to subsequent lien,

726.

effect of, upon priorities, 716, 727, 731, 732.

or inequitable conduct as defeating bona fide purchase, 762.

the ground for af3Eirmative relief to bona fide purchaser, 738, 779-782.

See Bona Fibe PtrRCHASER.

merger never prevented when, would result, 794.

how far essential in equitable estoppel, 803, 805-807. See Estoppel.

absence of, necessary to claim benefit of estoppel, 813.

mistake of law accompanied with, relieved against, 847.

parol cfvidence to show, 858-867. See Evidence.

various reliefs possible at law and in equity on ground of, 872.

when reformation possible, 847, 870, 872, 910, 1376, 20-96-2104.

See Reformation.

equitable theory of, how differs from legal conception, 872, 885.

relief given in equity for, referable to original jurisdiction of "con-

science," 873.

description of ; essential elements, 873.

distinction between, and accident and mistake, 823, 839, 873.

four forms and classes of, in equity, 874.

what classes included in actual, and what in constructive, 874.

difference between actual and constructive, 874, note, 922,

actual, 875-921.

nature of, 875.

forms of, are misrepresentations and concealments, 875.

misrepresentations constituting, 876-899.

essential elements which must contain, 876.

must be aiErmation of fact, 877, 878.

may consist of language, conduct, experiments, etc.,

877.

alteration of agreement in reducing to writing as being,

877, note,

of law is not a, 877.

statement of intention, whether may be, 877.

of future fact, whether may be, 877.

whether may be of matter of opinion, 877, 878.

opinions of experts, 878.

opinions stated as facts, 878.

statements concerning value, 878.

"puffing" by sellers, 878.

representation, purpose for which must be made, 879-881.

to induce other party to act, 879.
' preliminary to conclusion of transaction, 879.

as made during and forming part of negotiation, 879,

881.
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FRAUD—Continued.

connection with the transaction, 879.

presumption of design to induce action, 880.

whether should all be untrue, 880.

nature of, illustrated by false prospectuses, reports, cir-

culars, etc., 881.

statements in prospectuses, when fraudulent, 879,

881.

kinds of relief furnished, 881, 1092.

promptness in applying for relief, 881, 965, note,

untruth of statement necessary, 882.

intention, knowledge, or belief of party making statement,

883-889.

three forms of misrepresentations at law, 884, 886, 887.

at law, scienter necessary, 884, 922.

rule in Derry v. Peek, 805, note, 807, note, 884, note.

in equity; no incident of moral culpability, 885.

forms of misrepresentations in equity, 886-888.

untrue statement with knowledge of untruth, 886.

without knowledge or belief of truth, 886.

without knowledge of, or reasonable ground

for, believing truth, 887.

with honest belief of truth; laches; duty of

knowing truth, 888.

requisites of misrepresentation as defense to specific

performance, 889. See Specific Performance.

reliance upon misrepresentations necessary, 890-896.

general rule as to reliance and inducement, 890.

party must be justified in relying, 891.

when party is, or is not, justified in relying, 891-896.

cases which may arise, 892.

may rely on statement of fact, 891, 895, 896.

cannot rely on opinions, commendations, etc., 891.

where but vague statements, 891.

when information or means of information are

possessed, 893.

possession of knowledge; patent defects, 894.

when knowledge or information must be proved

and not presumed, 891, 895.

[false statements as to boundaries, etc., may
be relied upon, although vendee might ex-

amine records, 895, note.]

effect of words of general caution or advice, 896.

in sale of thing "with all its faults," 896,

when party can insist that another should not have
relied, 810, note.
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prompt disaffirmance necessary for relief in general, 817,

897, 917.

must be material, 879, 890, 896.

effects of; defensive and affirmative reliefs, 899.

specific enforcement; cancellation, 899, 910, 1377.

burden passes to all but bona fide purchasers, 890, 918.

right of relief, whether passes, 899.

concealments constituting, 900-907.

imply knowledge and intention, 900.

of material fact, when duty to disclose, constitutes, 901.

of every material fact does not constitute, 901.

words or acts in addition to silence, 901. -^

"when duty to disclose exists, 902-904.

in existing fiduciary relations, 902-904.

where trust or confidence expressly reposed, 902-904.

in contracts or transactions essentially fiduciary, 902,

904, 907.

by vendee in contracts of sale, 903.

by vendor, 904.

a defense to specific performance, 905.

non-disclosure of facts a defense to specific performance,

900, 905, 2206.

by buyers on credit, 901, 906.

where contract or transaction is essentially fiduciary, 902,

907.

insurance; suretyship, 902, 907.

principal's liability for agent's, 908, 909.

jurisdiction of equity in cases of, 910-921.

conflict in decisions, 910.

kinds of relief given; legal and equitable, 910.

kinds and forms of equitable reliefs; cancellation, refor-

mation, specific enforcement, 847, 870, 872, 899, 910, 1376,

1377, 2096-2110. See Cancellation; Eeformation; Spe-

cific Performance.

fundamental principles of the jurisdiction, 911.

in England extended over every case of, 912.

fraudulent wills the exception, 913, 919.

in America, 914.

inadequacy of legal remedies as governing, 914.

eases illustrating, 914, note, 919.

incidents of jurisdiction and relief, 915-918.

contracts and transactions voidable through, not void,

915.

whether void where different instrument from "that in-

tended executed, 915, note, 918.

if contract repudiated for, considered a nullity, 915.
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plaintiff particeps doli ; no relief where in pari delicto,

401, 916. See In Pari Delicto.

where not in pari delicto, 403, 916.

ratification, 916, 964, 2109.

cannot be of part only, 916.

when imputed by doing of act, 897, 916.

promptness in asserting rights necessary, 418, 419, 817,

897, 917, 965, 2109.

delay through ignorance, 917.

relief given against all participants, 899, 918.

bona fide purchasers universally protected, 754, note,

777, 778, 899, 918.

when not protected, 915, note, 918.

particular instances of, 919, 920.

injunction to restrain fraudulent tax, 1807, 1808, 1829,

1872. See Taxes.

relief against judgments obtained by, 914, note, 919,

1364, 1377, 2068-2077. See Injunctions.

judgments aided in cases of, 919, note,

relief against awards obtained by, 919, 1377.

in case of fraudulent devises or bequests, 430, 919, 1054.

where acts for another's benefit prevented by, 919, 1055,

1056.

suppressing instruments, 919.

fraudulent appointments under powers, when relieved

against, 920.

conveyances or settlements in, of marital rights, 920,

1113.

constructive trusts, 920, 1044-1058. See Trusts.

as ground for creditors' suits against stockholders, 2321,

2322.

statute of frauds not an instrument for, 431, 858, 859, 921,

1293, 2253.

constructive, 922-974. See Fraud, Constructive.

trusts for fraudulent purposes not enforced, 987.

presumed as against creditors where price paid by debtor, and title

taken in another, 1042.

constructive trusts referred to, 155, 981, 1044.

where legal title procured through, 919, 1053-1056.

devise or bequest procured through, 430, 919, 1054.

whether fraud in procuring is essential to the raising of

such trust, 1054, note,

purchase on fraudulent verbal promise, 919, 1055.

no trust from mere verbal promise, 1056.

except where conveyance thereby obtained by person in con-

fidential relation, 1056, note.
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trust in favor of judgment creditors where property fraudulently

transferred, 1057, 1291, note,

liabilities for, of property appointed by married woman, 1106.

appointed by a man, 1106, note,

in administration suits, equity jurisdiction in case of, 914, note,

1154.

the principle by which deeds absolute in form held mortgages, 1196.

claims arising from, whether assignable, 1275.

assignments of right to have transaction set aside for, not permitted,

1276.

right to relief from acknowledgment or promise obtained by, not
*

determined in interpleader suit, 1326, 1473.

receivers, liability for, 1638.

transfer of negotiable instruments obtained by, restrained, 221, 899,

note, 1340, 1363, 1690, 2107.

judgments or actions at law enjoined where, in execution of instru-

ments, 221, 899, note, 914, note, 1363, 2067.

where, on trial itself, 221, 914, note, 919, 1364, 2068-2077.

fraudulent conveyances set aside in aid of assignment of dower,

1382, 1383, 2114, 2115.

boundaries established, where confused, through, 1385, 2117.

fraudulent conveyances removed by creditors' suits, 1415, 2296, 2297,

2303.

specific performance on ground of fraud, 2253.

FRAUD, CONSTRUCTIVE,
what the term, means and embraces, 922.

three principal classes of, 923.

apparent from intrinsic nature and subject cf transaction itself,

924-942.

inadequacy of consideration amounting to, 925-928.

when and how may occur, 925,

effect of inadequacy pure and simple, 926, 2212.

in sales at public auction, 926.

gross inadequacy amounting to, 927, 2212.

whether must be conclusive evidence of, 927, note.

inadequacy at what time must exist, 927, note,

inadequacy coupled with other inequitable incidents, 928, 2212.

want of professional advice, consultation, etc., 928, 948.

misrepresentations, concealments, sickness, incapacity, op-

pression, etc., 928, 948.

in transactions between near relatives, 928, note,

when contract is executed, 928.

false statements of consideration in conveyance, 928, 1036.

illegal contracts and transactions permitting equitable interposi-

tion, 929-942. See Illegality; In Pari Delicto.
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inferred from condition and relation of parties to transaction, 943-963.

absolute consent wanting, 943.

regular execution of instrument raises presumption of consent, 943.

transactions void or voidable with persons incapacitated, 944-954.

with married women and infants, 945.

liabilities for fraud, 945, 1104, note.

with lunatics, monomaniacs, and idiots, 946.

pCTsons of weak mind, 947.

persons i/i vinculis ; illiterate or ignorant, 928, 948.

persons intoxicated, 949.

persons under duress or undue influence, 950, 951.

sailors, 952.

expectants, heirs, and reversioners, 953.

post obit contracts, 954.

transactions presumptively invalid between persons in fiduciary

relations, 955-963.

element of mental weakness, ignorance, etc., unnecessary, 955.

undue influence in connection with, 955.

general principles, 956.

classes of cases; parties dealing with each other, and on one

side only, 957.

gifts and contracts, 957.

trustee and beneficiary, 958, 1044-1052, 1075-1078. See Trus-

tee AND Cestui que Trust.

principal and agent, 959, 1049-1052, 1075-1078. See Prin-

cipal AND Agent,

attorney and client, 960, 1049-1052, 1075-1078. See Attor-

ney AND Client.

guardian and ward, 961, 1049-1052, 1075-1078. See Guard-

ian AND Ward.

parent and child, 962.

miscellaneous relations, 963.

confirmation and ratification of transactions, preventing relief, 916,

964, 2109.

what contracts may be ratified: illegality, 964.

requisites for ratification, 916, 964.

acquiescence and lapse of time, preventing relief, 418, 419, 817, 917,

965. See Laches.

against third persons not parties to the transaction, 966-974.

secret bargains in, of compositions with creditors, 967.

kinds of relief to which debtor entitled, 403, note, 967.

conveyances in fraud of creditors, 968.

[suit to set aside, retention for full relief, 241, note.]

voidable at common law, 968.

existing rules are founded on statute, 968.

consideration requisite by statute, 969.
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fraudulent intent requisite, 970,

how ascertained, presumptions, 970, 971.

existing creditors, 971, 972.

subsequent creditors, 971, 973.

See Creditors' Suits.

conveyances in fraud of subsequent purchasers, 974.

See Fraud.

FRAUDS, STATUTE OF. See Statute op Frauds.

FRAUDULENT CONVEYANCES. See Fraud; Constructive.

FREEDOM OF TRADE OR EMPLOYMENT,
injunction against interference with, 2018-2049.

nature of the problem, 2018.

the tort question stated, 2019.

right based on contract, 2020-2023.

liability not dependent upon personal malice, 2021.

justification for causing breach of contract, 2022.

basis of equitable relief, 2023.

right based on expectation of contract; the right of probable expec-

tancy, 2024-2043.

a property right, 2024.

justification, 2025, 2026.

a counter right; trade competition; economic self-advance-

ment, 2025.

end and means, 2026.

unlawful means in interference with the right, 2027-2032.

coercion, 2027.

picketing, 2028-2031.

intimidation by numbers, 2029.

persistent arguing; abusive epithets, 2030.

blocking entrances, 2031.

fine'* and expulsion, 2032.

lawfu' means in the competitive struggle; persuasion; offer of

economic advantage, 2033.

motive in this branch of the law, 2034.

lawful means; primary strike and primary boycott; right of the

employer against his own employees, 2035.

primary strike, primary boycott, etc., 2036-2038.

as methods of influencing one person lO the injury of another,

2036.

when justified, 2037, 2038.

the closed shop, 2038.

the secondary boycott and the sympathetic strike, 2039-2040.

the status of the law, 2040.
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threat of boycott, what constitutes? 2041.

one law for labor and capital; blacklisting, 2042.

combination and conspiracy as factors, 2043.

combinations in restraint of interstate commerce, 2044.

attempts at monopoly; combinations in restraint of trade, 2045.

equitable jurisdiction, procedural basis of, 2046.

where act enjoined is a crime, 1891, 2047.

freedom of speech; publication of libel, 1895, 2048, 2050-2052.

preliminary injunction, 2049.

FREIGHT,
to be earned on voyage contracted for is possibility coupled with in-

terest, 1286, 1289.

assignment of future, at law and in equity, 1289.

FUND,
assignmemts of a, 169, 1280-1284. See Assignments.

FUTURE ESTATES,
partition of, 2128.

a
GAMING,

contracts may be illegal by statute, 402, 930.

that contract is, constitutes defense, 938, 940,

contracts when executed not canceled, or money recovered back, 938,

940.

when executory canceled or negotiation restrained, 938, 940.

GARNISHMENT,
of receivers, 1586.

GEORGIA,
law and equity systems distinct, but administered by same tribunal

in, 41, note,

person having "complete equity" may maintain ejectment in, 137, note,

219, note,

equity jurisdiction co-extensive with English chancery, 285, 342, 345.

statutory provisions concerning, 285, note,

election of widow concerning dower in, 494, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note,

[time within which mortgage must be recorded, 722, note.]

passive trusts in, 986, note,

[spendthrift trusts in, 989, note.]

express, trusts in, 1003, note.
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I

charitable trusts in, 1029, note.

I

implied trusts. in, 1042, note.

statutory provisions concerning married women's separate property, and

contracts, 1099, note,

married women's power of disposition of separate estate in, 1105, note,

married women's contracts in, 1126, note,

equity jurisdiction over administration of decedenfs estate in, 34:9,

note, 1154.

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance does not exist in, 1249.

whether formerly assignable, 1254, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

appointment of receivers in, 1335, note, 1494, note,

receiver for unsecured creditors, 1533, note,

receivers for corporations, statutes, 1548, note,

granting injunctions in, 1337, note, 1683, note,

injunctions against taxation in, 1781, 1817, 1824.

of exempt property, 1817.

injunctions against assessment in, where adequate statutory remedy,

1873.

statutory suit to quiet title and remove cloud from title in, 1396, note,

1397, note.

GIFTS CAUSA MORTIS,
suits for, are pecuniary reliefs belonging to concurrent jurisdiction,

187, 1432.

what are; general nature and essentials of, 1146.

if article delivered, donee a trustee for donor, until donor's death, 1146,

1150.

gifts made in last sickness, presumed to be, 1146.

nature of evidence to establish, 1146, 1147, note,

not testamentary: donee's title obtained directly from donor, 1147.

imperfect testamentary and inter vivos gifts not supported as, 1147.

liable for testator's debts in deficiency of assets, 1147.

to whom may be made, 1147.

property capable of being subject of, 1148.

delivery, an essential of, 1146, 1149.

must be accompanied by intention to give, and intention by de-

livery, 1149.

to whom must be made, 1149.

actual or constructive, 1149.

acceptance necessary: presumption of, 1149.

inchoate, nature of, 1146, 1150.

revocation of, before death, by language indicating intent, 1146, 1150.

by recovery from sickness or escape from peril, 1146,- 1150.
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donor must die of very sickness or peril feared, 1146, 1146, note,

1150.

not possible by donor's will; satisfaction of, by legacy, 1150.

jurisdiction of ecclesiastical courts over, 1151.

of equity concurrent, 187, 1151.

exclusive, where right and interest equitable, 1151.

of probate courts in America concerning, 1151.

GIFTS INTER VIVOS,
distinction between, and testamentary gifts, where made in fiduciary

relations, 957, note, 960, note,

imperfect, not supported as valid gifts causa mortis, 1147.

property the subject of, 1148, note,

delivery and intention necessary in, 1149, note,

distinction between, and gifts causa mortis as regards revocation, 1150.

GOOD FAITH,
as principle upon which early chancellors based decisions, 50, 56.

GOOD-WILL,
what is, and capability of, of assignment, 1355.

sale of business with, when enforced against vendor, 934, note, 1355,

1405, note, 1715.

GOVERNMENT,
of&cers of, cannot be compelled to discover matters of state, 203.

contracts interfering with functions of, illegal, 935.

for procurement of office, 935.

interfering with legislative proceedings, 935.

with executive and judicial proceedings, 935.

•whether laches is imputable to, 1446.

GRACE,
commencement of exercise of, by chancellor, 33,

statute of 22 Edw. III. concerning, 34, 35.

GRANTOR AND GRANTEE,
trust inferred from powers and authority given to grantee, 1011.

liabilities and rights of, in conveyances by mortgagors, 1205-1208.

See Mortgagor and Mortgagee.

grantee of mortgaged premises when subrogated on payment of mort-

gage debt, 1212, note.

entitled to redeem from mortgages, 1220, note,

lien of grantor, on conveyance, 167, 1249-1259. See LlENS.

See Deeds.

GUARANTIES,
whether pass by assignment of debt, 1279, note.
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GUAKDIAN AND WAED,
what rights and duties between, belong to equity, 99, 100.

mistake of law in transactions between, relieved against, 848.

duty to disclose in transactions between, 902-904.

reward to guardian for procuring or consenting to marriage with ward,

illegal, 931.

conditions or limitations restraining marriage to extent of guardian's

consent, valid, 933.

number requisite to give consent where several, 933.

validity of dealings and transactions between, 961.

constructive trust where guardian purchases property with ward's funds,

422, 587, 1049.

where guardian obtains renewal of lease in his own name, 1050.

in wrongful acquisition of trust property by guardian, 1052.

what constitutes charter of power of guardian, 1062.

guardian must not deal with ward's property for own advantage, 961,

1075.

must not mingle his own with ward's funds, 1076.

must not act inconsistent with ward's interests, 961, 1077.

must not sell ward's property to, nor buy from himself, 961, 1078.

of infants and insane are quasi trustees, 157, 1088, 1097.

committee of lunatic entitled to redeem from mortgage, 1220, note,

jurisdiction of equity to appoint guardians, 78, 1306.

when exercised; domicile; situation of property, 1306.

over guardians, 157, 1097, 1308-1310. See Infants.

how far abridged by jurisdiction given to law courts, 78, 280,

1309.

guardian compelled to account in equity, 78, 280, 1097, 1313, 1421,

note, 2358.

H
HEIRS,

interest of vendee under executory contract for sale of land descends

to, 105, 2263.

cannot during life of ancestor compel discovery, 198, note,

right of discovery of title deeds by and against devisee, 198, note,

bound by election of ancestor, 516.

surrender of copyholds against, supplied, 588.

are not iona fide purchasers, 747.

held a trustee when devise prevented through fraud, 919, 1054.

agreements between, to share property which may descend, not illegal,

931, note,

transactions with expectant, when relieved against, 953.

post obit contracts made with, when relieved against, 954.

resulting trust enforced against, 1043.

constructive trust enforced against, 1048.
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trust devolving on, on death of trustee, 1060.

land descends to, when devise lapses, 1143, 1144.

cannot maintain action to construe will, 1156.

money directed or agreed to be laid out in land descends to, 371, 1165.

resulting trust to, on total failure of purposes of conversion of land,

1170.

in partial failure, in wills, surplus results to, as money, 1171.

in partial failure of purposes of conversion of money, in deeds,

1174.

mortgagor's interests, in equity, descend to, 73, 162, 1181.

of mortgagor subrogated on payment of mortgage debt, 798, 1212,

note,

entitled to redeem from mortgages, 1220, note,

grantor's lien avails against grantee's, 1253.

may be enforced by grantor's, 1254.

contract to devise, enforced against, 2168, 2248.

vendor's legal title in land descends to, 1261, 2264.

vendee's interest descends to, 105, 368, 372, 1261, 1406, 2263.

hope of, inheriting is mere expectancy, 1286.

HIGHWAYS,
eminent domain, injunction against railroad using, 1881-1884.

HOMESTEAD,
receiver on foreclosure of mortgage, 1520.

marshaling of securities, efPect on, 2292.

HONESTY,
as a principle upon which chancellor based decisions, 35, 50.

HUSBAND AND WIFE,
what rights and duties between, belong to equity, 99, 100.

wife not compelled to make discovery against husband, 203.

power of, over community property, 503.

legacy by husband to creditor-wife, whether in satisfaction, 539.

portion or advancement to her husband, whether in satisfaction of

legacy to female child, 559.

defective execution of powers aided on behalf of wife, 588, 589, 834.

conveyances or settlements in fraud of marital rights set aside, 920,

1113.

agreements for separation between, when valid and enforced, 402, note,

932, 1402, note,

dealings between, when invalid, 963.

trust arising where husband purchases property with wife's money, 422,

587, 1037, note, 1049.

VI—386
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HUSBAND AND WIFE—Continued.

no trust results where husband purchases property in wife's name,

981, 1039, 1041.

nor in conveyance from husband to wife, 981.

covenant to settle by either, created use, 981.

rights of husband on death of wife intestate, 1110.

rights of, in marriage settleme'nts in case of adultery, 1110.

legacies between, whether preferred in abatement, 1141.

executory agreements between, before marriage, enforced in equity

after, 1297, 1403, note,

husband's liability for wife's necessaries constitutes equitable debt,

1299.

See Married Women.

I
IDAHO,

distinction between legal actions and suits in equity abolished in, 40,

note,

recording in, 646, note.

assignments of things in action in, 705, note,

[married women's contracts in, 1126, note.]

real party in interest to sue in, 1273, note,

interpleader in legal actions in, 1329, note, 1482, note.

receivership statutes, 1494, note,

receivers for corporations, statutes, 1548, note. ^

injunctions, statutory regulations, 1683, note,

statutory suit to quiet title in, 1396, notes, 2157,

IDIOTS,

transactions of, when invalid, 946.

jurisdiction of equity over persons and property of, 1311-1314. See

NoN Compotes Mentis.

IGNORANCE,
relief from forfeitures occasioned by, 451, 454.

when does not prevent estoppel, 809.

essential prerequisite of mistake is, 839.

mistake of fact may consist of, 854.

delay through, of fraud does not bar remedies, 917, 1448.

inadequacy accompanied by, relieved against, 928, 948.

laches, when excused by, 1447-1449.

in setting up defense at law, not relieved against, 1361, note, 2059.

of facts constituting defense, no excuse for failure to make it, 1361,

note, 2060.

ILLEGALITY,
jurisdiction of equity in cases of, not abridged by remedy given at

law, 278, 280.



INDEX. 6163

Vol.1, §§ 1-519; II, §§ 520-974; III, §§ 975-1314; IV, §§ 13151878; V, §§ 1879-2372.

ILLEGALITY—Continued.

maxim, He who seeks equity must do equity, applied where relief

sought against, 391, 937.

He who comes into equity must come with clean hands, applied

to cases of, 402.

limitations on the application of the maxim, 399, note.

in assignment of things in action, as between assignors and as-

signees, 709.

illegal contracts and transactions constituting constructive fraud, 929-

942.

kinds of relief, affirmative and defensive in, 929.

illegal because contrary to statute, 402, note, 930.

usurious, gaming, and smuggling contracts, 402, note, 930.

illegal because opposed to public policy, 931-935.

to influence a testator in making dispositions, 931.

to share property which may descend, 931, note,

interfering with freedom of marriage, 931.

marriage brokerage contracts, 931.

contracts in restraint of marriage, 931.

rewards for marriages, 931.

secret contracts in fraud of marriage, 931.

for a separation, when valid, and enforcement of, 402, note,

932, 1402, note,

conditions and limitations in instruments in restraint of mar-

riage, when valid, 933. See Marriage.

in restraint of trade, 934. See Trade.

interfering with bidding at auctions; puffing, 934,

use of fraudulent trade-marks, 934, 1353.

policy of statute regulating business dealings interfered with,

402, note, 934.

trading with alien enemies, 934.

interfering with governmental functions, 935. See Govern-

ment.

illegal because opposed to good morals, 936,

for past or future illicit sexual intercourse, 402, 936.

promoting or furnishing opportunities for unlawful cohabit-

ation or prostitution, 402, 936.

constituting champerty or maintenance, 936.

forbearance or abandoning of criminal prosecution, 402, 936.

equitable jurisdiction in case of, 937-942.

usurious contracts relieved against, 391, 403, note, 937. See

Usury.

gaming contracts, when relieved against, 402, 938. See Gam-
ing.

ordinary il.legal contracts when relieved against, 402, 939.

maxims limiting exercise of jurisdiction, 402, 403, 929, 939-

942. See In Pari Delicto.
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meaning of maxim, In pari delicto, etc., 939.

in 'pari delicto, general rules, 401, 402, 929, 940.

limitations, 403, 941,

when not in pari delicto, 403, 942.

illegal contracts cannot be ratified, 964.

trusts illegal or unlawful, not enforced, 987.

resulting trusts in case of, of purposes, 1032,

corporations and directors restrained from committing illegal acts,

1345, 1723-1727.

public officers restrained from committing illegal acts, 1345, 1743-1813.

of tax, as ground for injunction. See Taxes.

See Public Ofucebs.

ILLICIT rNTERCOUBSE,
contracts based upon future or past, illegal, 936,

based upon termination of, and providing for children from, valid,

402,

ILLINOIS,

law and equity systems distinct, but administered by same tribunal

in, 41, note,

equity jurisdiction co-extensive with English chancery, 285, 342, 345.

fct-atutory provisions concerning, 285, note,

election of widow entitled to dower in, 494, note,

notice of lis pendens in, 640, note,

recording in, 646, note,

effect of other kind of notice in absence of record in, 664, note,

[spendthrift trusts in, 989, note,]

deeds of trust in, 995, note,

charitable trusts in, 1028, note, 1029, note.

statutory provisions concerning married women's separate property

and contracts, 1099, note,

married women's power of disposition of separate property in, 1105,'

note,

married women's contracts in, 1126, note,

equity jurisdiction over administration of decedent's estate in, 349,

note, 1154.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance exists in, 1249.

whether assignable, 1254, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

receivership statutes, 1494, note,

receiver on foreclosure, rule as to time of appcfintment, 1519.

receivers for corporations, statutes, 1548, note,

injunctions, statutory regulations, 1683, note.
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ILLINOIS^Continued.
injunctions against taxation in, 1781, 1783, 1797, 1800, 1805, 1818,

1825-1829.

in general, 1825.

irregularities, 1783.

taxes on personal property, 1797.

remedy by appeal to board of equalization, 1800.

remedy by suit to recover back, 1805.

exempt property, 1818.

illegality, 1826.

illegal municipal taxes, 1827.

illegal taxes; parties plaintiff, 1828.

fraudulent increase in assessment, 1829.

injunctions against local assessments in, 1S63, 1868, 1875.

irregularities, 1863.

discretion of oflBcers, 1868.

mandamus, 1875.

statutory suit to quiet title, and remove clouds from title in, 1396, notea,

1397, note, 2157.

ILLITERACY,
contracts with illiterate persons may be relieved against, 856, note, 948.

IMPROVEMENTS,
made by joint owner; right of contribution and equitable lien for,

1240.

compensation for, in suits for partition, 1240, note, 1389, 2140.

made under mistake as to title, compensation, and equitable lien for,

1241.

made by life tenant; right of reimbursement, and equitable lien for,

1242.

vendee of land from time of conclusion of contract entitled to subse-
quent, 1406.

making, as constituting part performance of verbal contract, 1409,

2243, 2245, 2250.

INADEQUACY,
of legal remedies as affecting equity jurisdiction, 132, 133, 137-139,

173, 176, 180, 216-222. See Remedies.

of price, whether constitutes actual notice, 600.

of consideration as affecting bona -fide purchaser, 747, note.

as constituting constructive fraud, 925-928. See Fraud, Con-
structive.

in connection with personal incapacity, 943-954. See Fraud, Con-
structive.

INCORPOREAL PROPEKTY,
partition of, 2129.
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INDEMNITY,
requirement of, as ground of exercise of equity jurisdiction on lost

sealed instruments, 831.

on lost unsealed instruments, 832.

specific pei'formance of contracts of, 2175.

INDIANA,
distinction between sealed and unsealed instruments abolished in, 70,

note,

equity jurisdiction, extent of, in, 287, 342, 345.

statutory provisions concerning, 287, note,

reformed procedure adopted in, 40, note, 287.

[election of widow entitled to dower in, 494, note.]

[notice of Us pendens in, 640, note.]

recording in, 646, note, 733, note.

effect of other kind of notice in absence of record in, 664, note.

assignments of things in action in, 705, note,

[spendthrift trusts in, 989, note.]

deeds of trust in, 995, note,

charitable trusts in, 1028, note, 1029, note,

resulting trusts in, where conveyance to one, pricg paid by another,

1042, note,

statutory provisions concerning married women's separate property and

contracts in, 1099, note,

married women's contracts in, 1126, notes.

equity jurisdiction over administration of decedents' estate in, 1154.

mortgages of land in, 163, note, 1188.

[assignment of note does not carry mortgage in, 1209, note.]

grantor's lien on conveyance exists in, 1249.

whether assignable, 1254, note,

real party in interest to sue in, 1273, note,

personal representatives of deceased joint debtor sued with survivors

in, 1301, note,

estate of joint surety whether liable in, 1302, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

appointment of receivers in, 1335, note, 1494, note,

receivers on foreclosure, rule as to time of appointment in, 1519.

receivers for corporations, statutes, 1548, note,

granting injunctions in, 1337, note, 1683, note.

injunction against taxation in, 1781, 1830.

injunctions against special assessments in,

irregularities, 1863.

jurisdictional defects, 1864.

'effect of provisions for appeal, 1874.

legal and equitable defenses united in same answer in, 1368, note.
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necessity for injunction restraining action at law where new parties

required, obviated in, 1372, note,

statutory suit to quiet title in, 1396, notes, 2157.

INFANTS,
proceedings in which jurisdiction is exercised over, are exclusively-

equitable remedies, 171.

discovery will not be granted against, 199.

doctrine of election whether applies in attempted dispositions by wills

of, 482.

election by, made by court, 509.

relief against, given to bona fide purchaser for fraud, 780.

equitable estoppel applied to, 815.

contracts of, generally voidable, 945.

disabilities of, no defense to fraud, 945.

may be trustees, 987.

legacies given to
;

jurisdiction of equity over, exclusive, 1128.

money from land of, sold compulsorily under statute, not converted,

1167.

conversion of property of, under order of court, 1167, note,

cannot elect to have a reconversion; election by the court, 1176, note,

money advanced to pay debts of, constitutes equitable debt, 1300.

jurisdiction of equity over persons and estates of, 78, 1303—1310.

importance of jurisdiction in England, 78, 1303.

statutory changes in America, 78, 1303, 1304.

origin of the jurisdiction, 1304.

whether originated in king's power as parens patrice, 1304.

firmly established and exercised as judicial function, 1304.

how acquired, 1305.

must be made a ward of court by some proceeding, 1305.

existence of property whether necessary to exercise of juris-

diction, 170, note, 1300.

allegation of property formal, 1305.

extent of the jurisdiction, 1306, 1307.

appointment of guardians, 1306.

when appointed; domicile; situation of property, 1306.

controlling the person of, 1307.

removal from custody of guardian or parent, 1307.

jurisdiction when exercised, 1307.

how exercised; supervision of the guardian, 1308-1310.

intellectual, moral, and religious education of ward, 1307, 1308.

management of property; maintenance of ward, 1309.

to what property extends, 1309.

allowance to parent for maintenance, 1309, note,

sale of property for maintenance, 1309.

marriage of ward, 1310.
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INFANTS—Continued.

must be with consent of court, 1310.
,

when without consent, 1116, note, 1310.

laches of, excused, 1450.

receiver appointed of estates of, during litigation, 1332, 1496.

bound by decree in partition, 1387, 2136.

whether, can have specific performance, 2192.

See GuAEDiAN and Wabd.

UMJUNCTIONS,
early chancery jurisdiction increased by use of preventive remedies, 37.

granted in opposition to law, 51.

a well-established equitable remedy, 110, 112.

exclusively equitable, 171.

legal estate protected by exclusively equitable remedy of, 138, 170, 221,

1346, 1«88.

operate mi personam, 135, note, 170, 1360, 2058.

final relief granted on jurisdiction obtained for purpose of, 236, 237,

1905, 1924, 1950, 1973, 1983.

to prevent multiplicity of suits. See Multiplicity of Suits.

[power of United States courts to grant, not abridged by state legis-

lation, 293, note.]

power of courts of New Hampshire to grant, 303, 307.

of courts of Massachusetts, 319.

of Maine, 331, 333.

application of maxim. Equity aids vigilant, not those who slumber on

rights, to suits for, 418, 1445.

estoppel by acquiescence preventing remedy of, 418, 817, 1359, 2057.

See Estoppel.

remedies in case of fraud accompanied by, 910.

when granted in contracts in restraint of trade, 934, 1715, 1716.

executory gaming contracts, 938, 940,

when parties are in pari delicto, 938, 940.

by beneficiary against trustee to render final relief efficient, 1058,

1340, note, 1687.

whether granted to restrain acts, etc., in another state, 1318, note,

1361, note, 1439.

origin of; "interdicts," 1337,

may be final, or preliminary and interlocutory, 1337, 1685.

general principles, doctrines, and rules the same, 1337.

preliminary or interlocutory injunctions, general rules, 1685.

in nuisance cases, 1949.

previous trial at law not necessary to granting of, 1934.

to protect easements, 1970.

effect of change of conditions pending suit, on, 1972^

in patent infringement cases, 1992.

in copyright infringement cases, 1995.
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in trade-mark cases, 2001.

in labor disputes, etc., 2049.

remedy of, is preventive, prohibitory, or protective, 1337.

statutory provisions concerning granting of, 1337, 1683, note.

effect on equity jurisdiction, 1337.

tendency of American courts is to narrow scope of, 227, note, 1338,

note, 1341, note, 1684, note, 1691, note,

fundamental principles governing issue of, 1338, 1684.

principle is affirmative and negative, 1338, 1684.

violation of rights will be prohibited, unless considerations of

policy or expediency forbid, 1338, 1684.

inadequacy of legal remedies as determining right to, 1338, 1684.

to protect equitable estates or interests, and aid equitable remedies,

1339, 1340, 1687-1690.

questions of inadequacy of legal remedies cannot arise, 1339.

where aid of, required, jurisdiction to grant exists and exercised,

1339.

effect of statute authorizing notice of lis pendens, 1339, note,

protecting receiver's possession, 1585.

transfer of negotiable instruments restrained for fraud, etc., 221,

1340, 1363, note, 1377, note, 1690, 2107.

stocks not strictly negotiable, 1340, 1690.

chattels and other property, 221, 899, note, 1340, 1363, note,

1690.

payment of money in violation of trust restrained, 1340, 1637.

breach of trust prevented by, 1340, 1687.

violation of confidence restrained, 1340, note, 1688, 1689.

same, disclosure of trade secrets, 1689.

property in litigation protected by, 1340, 1690.

transfer of lands, chattels, or securities restrained in suits to en-

force equitable right against property, 1340, 1690.

to prevent violation of contracts, 1341-1344, 1691-1722.

are negative specific enforcements, 1341, 1691.

governed by same rules as specific performance, 1341, 1691, 1692.

may be granted where stipulations are negative or affirmative,

1341, 1691, and note, 1693, note, 1707, 1711, 1720.

inadequacy of legal remedies the test, 1341, 1691, 1712, 1721.

[breach of contract affecting numerous parties, 261, note.]

more fre;ely granted in England than America, 227, note, 1341,

note, 1691, note,

leases, breaches of covenants in, enjoined, 1707-1709.

( restrictive covenants creating equitable easements, 689, 1295, 1342,

1693-1706.

granted against immediate parties and subsequent purchas-

ers with notice, 689, 1295, 1342, 1693, 1695, 1704.

covenant need not "run" with the land, 689, 1295, 1342, 1693.
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granted almost as a matter of course, 1342, 1703.

See Easements, Equitable.

contracts for personal acts, 1342, 1710-1713, 2197.

remedy at law may be wholly inadequate, 1343, 1710, 1711.

specific performance not decreed, 1343, 1402, note, 1710, 2181.

when violation restrained by, 1343, 1402, note, 1710-1713,

2181, 2197.

whether stipulation must be expressly negative in form, 1711.

no relief upon contracts for ordinary services, 1712.

limitations upon the doctrine, 1713.

special agreements generally negative in nature, 1344, 1714-1721.

granted where specific performance enforced if affirmative,

1344, 1714.

inadequacy of legal remedies the criterion, 1344, 1714, 1721.

agreements not to carry on trade, 934, 1344, note, 1715, 1716.

injunctions against employees, 1716.

other agreements not to compete, 1717.

contracts conferring an exclusive right', 1718.

not to build, publish rival work, etc., 1344, note, 1717-

1719.

miscellaneous agreements expressly negative, 1719.

aflBrmative contracts implying negative, 1344, note, 1720.

effect of provisions for penalties and liquidated damages, 1722.

corporations and directors restrained from doing illegal or ultra vires

acts, or violating trust duties, 1345, 1723-1728.

no injunction to determine title to corporate office, 1729.

existence of a corporation cannot be challenged by injunction, 1730.

injunction in connection with receivership, 1730.

relating to voluntary associations and non-stock corporations, 1731-

1737. iSee Voluntary Associations.

from admitting to and expulsion from membership, 1345, 1732-

1735.

between mortgagors and mortgagees, to restrain waste, improper sales,

etc., 1345, 1738-1742. See Mortgagor and Mortgagee.

public officers not restrained from acting as such, 1345, 1743-1778.

illegal, improper, or unlawful acts when restrained, 1345, 1743-

1778. See Public Officers.

imposition or enforcement of taxes, 258-260, 265, 270, 273,

1345, 1779^1878. See Taxes.

against municipal corporations and their officers, 1762-1778. See

Municipal Corporations.

against taxation, 1779-1878. See Taxes.

against special or local assessments. See Taxes.

eminent domain, against exercise of the power of, 1879-1887.

See Eminent Domain.
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cloud on title prevented by, 1345, 1308, note, 2148.
married women's property protected by, 1345, 1690, note,
granted in partnership controversies, 1345.

special cases where granted, 1345, note, 2050-2056.
to prevent or restrain commission of torts, 1346-1358, 1888-2056.

estates and interests generally legal, 1346, ISSS.

inadequacy of legal remedies the criterion, 221, 1346, 1888.

kinds and classes of torts restrained, 1347, 1888.

where legal remedy is and is not inadequate, 1347, 1888.

title must be clear and injury real, 1347, 1350, 1S88, 1901,

1902, 1916, 1920.

criminal acts, 1890-1895.

in general, 1890.

application of the principle, 1891-1895.

acts of striking workmen, 1895, 2047.

"ticket-scalping," 1895, 2055.

public nuisance, suits by individuals, 1892, 1956.
public nuisance, suits by the government, 1893, 1956.
.acts analogous to nuisance, injunction by government

1894.

exception, libel, 1895, 2048, 2050-2052.

in case of waste, actual or threatened, 1348, 1896-1906. See
Waste.

public and private nuisances, 1349-1351, 1926-1956. See
Patents, Nuisances.

violation of easements, 1351, 1957-1974. See Easements.
water rights. See Water Rights.
patent rights and copyrights, 1352, 1979-1996. See

Patents,- Copyrights.

literary property, as distinct from copyright, 1353, 1997.
works of creative art, 1353, 1997.

trade-marks, etc., 1354, 1998-2015. See Trade-marks
and Unfair Competition.

exclusive franchises, 2016, 2017.

good-will, 934, note, 1355, 1405, note, 1715.
trespasses, 1347, 1356, 1357, 1879-1887, 1907-1925. See
Trespasses.

freedom of trade or employment, strikes, boycotts, com-
binations, etc., 2018, 2049. iSee Freedom of Trade or
Employment.

slander of title; libels; wrongful use of name, 1358 ^050-
2052.

"right of privacy," 2053,

enforcing obligations of common carriers and public ser-
vice corporations, 2054.
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frauds or contractual rights, 2055.

"ticket-scalping," 2055.

dealing in trading stamps, 2055.

protection of electric currents, 2056.

mandatory, 1359, 2057.

is a restorative remedy, 1424.

term is, in strictness, confined to interlocutory or preliminary, 1359,

2057.

final relief of removing obstructions properly abatement, and not

1359, 2057.

may compel defendant to undo wrongful act, 1359, 2057.

•when granted, 1359, 2057.

granted more freely in England than America, 227, note, 1359;

note, 2057, note,

acquiescence as defeating right to, 1359, 2057.

restrictive covenants, 1705.

trespass, 1924.

nuisances, 1947.

easements, 1968.

to restrain actions or judgments at law, 1360-1365, 2058-2095.

origin of the jurisdiction, 1360, 2058.

equitable jurisdiction built up through instrumentality of, 37, 1360,

2058.

addressed to litigant parties, and not to law courts, 1360, 2058.

when jurisdiction not exercised; general doctrine, 1361, 2059, 2060

court of law able to do as full justice as court of equity, 1361,

2059.

where ground of decision equally available at law, 1361, 2059.

failure of valid defense, or erroneous decision at law, 1361,

2059.

ignorance, mistake, or negligence as regards defense, 856,

note, 1361, note, 2060.

jurisdiction of federal courts to enjoin proceedings in state

courts, 2061.

state courts cannot enjoin proceedings of federal courts, 206'2.

criminal proceedings not enjoined, 1361, note, 2065.

action in foreign country or state, 1361, note, 2091.

proceedings in other equitable actions, 1361, note, 2063.

probate decrees, 2064.

when jurisdiction exercised, 1362-r-1364, 2066-2088.

equitable estate, right, or interest involved, 219, 221, 1362,

2066.

cause containing distinct legal and equitable questions, 1362,

2066.

on sealed obligation after payment of debt, 51, 70, 102.
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to prevent multiplicity of suits, 1362, note, 20G6, note. See

Multiplicity of Suits.

• when discovery in aid of defense sought, 1362, note, 2066,

note,

legal remedies inadequate, 221, 914, note, 1363, 2067.

instruments executed through fraud, 221, 914, note, 1363,

2067.

equitable affirmative relief necessary, 1363, 2067.

fraud, accident, or mistake in trial at law, 221, 836, 871, 899,

note, 914, note, 919, 1364, 2068-2088.

rationale of the doctrine, 2069.

fraud as a ground for relief, 2070-2077,

violation of stipulation or agreement, 2071.

unconscionable conduct, miscellaneous instances of,

2072, 2073.

fraud subsequent to trial, 2074.

fraudulent concealment, 2075.

refusal of relief, instances, 2076, 2077.

perjury, 2077.

accident, mistake and surprise, 2078-2083.

in general, 2078.

accident, 2079.

mistake, 2080-2082.

of officers of court, 2081.

nev^ly discovered evidence, 2082.

surprise, 2083.

want of jurisdiction, 2084-2087.

failure to serve summons or process, 2084, 2085.

unauthorized appearance of attorney, 2086.

meritorious defense must be shown, 2088.

final relief granted, when restrained, 236.

jurisdiction obsolete through power of granting new trials at

law, 1365, 2089, 2090.

remaining in courts of equity, 278, 280, 1365, 2089, 2090.

effect of statutory remedies, 2090.

equitable defenses in legal actions, as a substitute for, to restrain

legal actions or judgments, 1366-1374.

effect of equitable pleas permitted under common-law pro-

cedure, 1367.

equitable defenses under the reformed procedure, 1368.

legal and equitable defenses united in what states, 1368,

note,

meaning and nature of equitable defenses, 1369.

may entitle defendant to affirmative relief or operate as bar,

1369.

injunctions against actions at law in general unnecessary, 1370.
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effect of courts of original jurisdiction having full equity

powers, 1370, note,

injunctions when may still be necessary, 1371-1373.

to prevent multiplicity of suits, 1371.

cross-complaint precluding necessity for," 1371.

where new parties required, 1372.

where codes provide for bringing in new parties, 1372.

cross-complaint precluding necessity for, 1372.

where no affirmative relief required, in states requiring

affirmative relief on equitable defenses, 1373.

illustrations of equitable defenses, 1374.

against executions, 2092-2095.

real property, 2093.

property of third persons, 2094.

not for mere irregularities, 2095.

IN LOCO PARENTIS,
legacy given by one, to creditor-child, whether in satisfaction, 539.

debt by one, to child whether satisfied by advancement in parent's

life-time, 540.

legacies to child whether satisfied by portions and advancements,

553-564. iSee Satisfaction.

portions to child whether satisfied by subsequent legacies, 565-568.

See Satisfaction.

defective execution of powers aided on behalf of child, 588, 589, 834.

trust inferred when property given to one with directions for main-

tenance, 1012.

no resulting trust where title taken in another's name by one in,

1039, 1041.

See Parent and Child,

IN PARI DELICTO,
no relief, in general, from actual fraud, where plaintiff, 401, 916.

limiting exercise of equitable jurisdiction over illegal contracts, 402,

403, 929, 939-942.

meaning of, 939.

cancellation, or recovery back of money not decreed, when con-

tract executed where plaintiff, 402, 929, 938, 940.

decreed in special cases from motives of public policy, 403,

941.

in usurious contracts, 403, note, 937, 941, note.

in marriage brokerage contracts, 941, note,

in secret bargains in compositions and assignments, 403,

note, 967.

corporation, when estopped from setting up illegality, 940,

note.
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IN PARI DELICTO—Continued.
suit by third persons for accounting or recovery of pro-

ceeds, 940, note,

contract, when executory, not enforced, 402, 929, 938, 940.

specific performance refused where illegality, disclosed by

evidence, 940.

nature of evidence to show illegality to constitute defense, 940,

note,

contract, when executory canceled, or ancillary remedies granted,

940.

relief, when granted, 937, 938, 940.

when parties not, full relief granted against executed and execu-

tory contracts, 403, 929, 937, 942.

cases which may occur, 942.

duress, threats, undue influence, etc., 942.

contracts intrinsically unequaled, 942.

knowledge or belief that property or money will be put to illegal

use or crime, 942, note,

contracts illegal by statute enforced on implied contract, 942,

note.

• ultra vires and other corporate contracts, 942, note.

IN PERSONAM,
decrees and remedies of equity operating. See Decrees.

IN REM,
decrees and remedies of equity operating. See Decrees.

INSOLVENCY. See Bankruptcy and Insolvency.

INSURANCE,
duty to disclose to fullest extent in contract of, 902, 907.

specific performance of agreements to insure, 1402, note, 2175.

contracts for sale of land, vendee entitled to insurance money, 2283.

See Policies of Insurance.

INTERLOCUTORY INJUNCTIONS, 1685.

See Injunctions.

INTERPLEADER,
is an exclusively equitable remedy, 171.

remedy of, is ancillary and provisional, 171, 1319, 1320, 1423, 1459.

is not specific, 171, 1319, 1320, 1423, 1459.

in what cases granted at common law, 1320, note, 1458.

general nature and object of, 1320, 1459.

rationale of the remedy; the risk of being vexed by several suits,

1320, note, 1460.
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INTERPLEADER—Continued.
effect of double liability, 1320, note, 1460.

nature of the risk, 1320, note, 1461.

danger of double vexation must be real, 1461.

suit may not have been actually commenced, 1320, note, 1462.

not, where claims have been reduced to judgment, 1462.

inadequacy of legal remedies when, granted, 221, 1320, 1460.

may be granted whether claims are legal or equitable, 1321, 1464.

essential elements requisite for remedy of, 1322-1326, 1464-1474.

the same thing, debt, or duty, 1323, 1465, 1467.

claims of different amounts, 1323, note, 146-6.

taxes levied in different counties, 1323, note, 1467.

identity of claims in choses in action, 1323, note, 1467.

privity between opposing claimants, 1324, 1468.

no relief of, where titles independent, 1324, 1468.

plaintiff a mere stake-holder, without claim or interest, 1325, 1469-

1472.

interest in legal question at issue not prejudicial, 1325, 1472.

charge, lien, or claim admitted by defendants, 1325, 1470.

denial of full liability to one defendant, 1470.

stake-holder must be the plaintiff, 1325, note, 1471. .

must be in possession or custody of fund, 1325, note,

1471.

no independent liability to one claimant, 1326, 1473, 1474.

liability on contract or for acknowledgment of title, 1326,

1473.

fraud or mistake in promise or acknowledgment, 1326,

1473.

liability arising from nature of original relation, 1326, 1474.

bailee and bailor; principal and agent; tenant and land-

lord, etc., 1326, 1327, 1474-1478.

by bailees, agents, tenants, and parties to contracts, 1326, 1327,

1474-1478.

not in general allowed, 1326, 1327, 1474-1478.

allowed when opposing claimant's title is derivative, and

not antagonistic, 1327, 1474.

between bailor and bailee, 1474, 1475.

between principal and agent, 1474, 1475.

between landlord and tenant, 1474, 1476.

between contracting parties, 1477.

by receiver, 1478.

by master of vessel, 1478.

by sheriff, 1477.

till of, what allegations must contain, 1328, 1459, 1462, 1479.

must be accompanied by an affidavit, 1328, 1480.

payment into court, 1480.

plaintiff in, when entitled to costs, 1328, 1480.
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INTERPLEADER—Continued.

bill in the nature of a bill of interpleader, 1481.

in legal actions, 1329, 1482.

general scope of the statutes, 1329, 1482.

effect on equity jurisdiction, 297, note, 1329, 1482.

INTERROGATORIES,
as superseding discovery, 193, 198, note, 209.

INTE-RSTATE COMMERCE, 2044.

INTERVENTION,
by receiver, in pending action, 1615.

INTOXICATION,
transactions with persons intoxicated, whether invalid, 949,

as defense to specific performance, 2210.

invbstm:ents,
by trustees, 1071-1074. See Trustee and Cestui que Tbust.

IN VINCULIS,
inadequacy vrith persons, may be ground for relief, 928, 948,

illegal contracts made with persons, relieved against, 942.

IOWA,
distinction between sealed and unsealed instruments abolished in,

70, note,

equity jurisdiction co-extensive with English chancery, in, 285, 342,

345.

statutory provisions concerning, 285, note,

reformed procedure adopted in, 40, note, 287.

time within which widow must elect in, 513, note,

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

assignments of things in action in, 705, note,

deeds of trust in, 995, note,

charitable trusts in, 1029, note,

statutory provisions concerning married women's separate property

and contracts, in, 1099, note,

married women's contracts in, 1126, note.

equity jurisdiction over administration of decedent's estates in, 1154.

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance exists in, 1249.

real party in interest to sue in, 1273, note,

personal representatives of deceased joint debtor sued with survivors

in, 1301, note.

VI—387
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lOWA-^Continued.

equitable remedies and decrees operating in rem, in, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note,

appointment of receivers in, 1335, note, 1494, note,

receiver during mortgage redemption period, 1519.

receivers for corporations, statutes, 1548, note,

granting injunctions in, 1337, note, 1683, note.

injunctions against taxation in, 1781.
;

injunctions against special assessments in,

for jurisdictional defects, 1864.

effect of provisions for repeal, 1874.

legal and equitable defenses united in same answer in, 1368, note,

necessity for injunction restraining action at law where new parties

required obviated in, 1372, note,

statutory suit to quiet title in, 1396, notes, 2157.

payment of price in, as part performance, sufficient to enforce verbal

contract, 1409, note, 2246, note.

IREEPAEABLE INJUEY, defined, 1909.

See Trespass; Nuisance.

J
JOINT OWNEES,

early equity jurisdiction of controversies between, 51.

joint ownership preferred at common law to ownership in common,

406, 408.

preference given to ownership in common over, by equity, 406, 408.

application of maxim, Equality is equity, 406, 408.

when legal rule in favor of joint ownership operates in equity, 408.

legislation declaring against joint ownership, 408.

trustees are, of trust property, 1060.

entitled to redeem from mortgages, 1220, note,

equitable lien from expenditure by one of several, 1240.

partition of land between, at law, 1386, 2124.

in equity, 1386-1390, 2125-2144. See Partition op Land.

accounting between, in equity, '1421, note, 2362.

as an incident to partition, 1389, 1421, note, 2142, 2362.

JOINT EIGHTS AND LIABILITIES.

maxim. Equity looks to intent rather than to form, applied to, 384.

leaning of the common law in favor of, 406, 409, 1301.

how regarded in equity, 406, 409, 1301.

maxim, Equality is equity, applied to, 406, 409.

contribution among persons jointly or jointly and severally liable,

1418, 2338-2341.
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JUDEX,
office of, in Roman law, 4, 6,

JUDGMENTS,
nature of reliefs in, under reformed procedure, 87, 116, 183, 357.

rules concerning at common law, 113, 175.

in equity, 114, 115, 175.

[jurisdiction of United States courts to enjoin, not abridged hj

state legislation, 293, note.]

as constituting notice, 641-643.

priorities between liens of, and those created by trusts or contracts

in rem, 685, 720-725.

inferiority of judgment liens, generally, 685, 720.

between subsequent docketed, and prior unrecorded mortgages,

719, 721, 722.

[between subsequent docketed, and prior unrecorded deeds,

721, note.]

[between subsequent docketed, and equity to reform for

mistakes, 721, note.]

mortgages to secure future advances, 1198, 1199.

defectively executed and equitable mortgages, 685, note, 721,

note,

against grantee and grantor's lien, 721, note, 1253.

against grantee and grantor's lien by reservation, 1258, note,

vendee and vendor's lien, 685, note, 720, note, 721, note,

1261, note,

interest of cestui que trust, 685, note, 721, note,

notice of prior lien or unrecorded mortgage, 723.

between purchase at sale under subsequent, and prior unrecorded

mortgages or liens, 724, 773.

purchase-money mortgages and, against mortgagor, 725.

whether corrected for mistake, 871, 1376.

when canceled for accident, mistake, or fraud, 836, 871, 914, note,

919, 1377.

when fraudulent, a defense, 919.

aided in equity when prevented or hindered by fraud, 919, note,

lien not affected by receivership, 1577.

-when enjoined, 1360-1365, 2058-2095. See Injunctions.

in statutory suits to quiet title, effect of, 1397, note, 2165,

when removed as constituting cloud, 1399, note, 2149.

specific performance of agreements to compromise and discharge,

1402, note,

necessity for obtaining, as preliminary to creditors' suits, 1415, 2305-

2307,

See Decrees.

JURISCONSULTS,
functions and "responses" of, in Roman law, 8, note.
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JURISDICTION,
of equity. See Jurisdiction of Equity.

of praetors, in Roman law, 6.

definition of, 129.

of American courts, state and national, whence derived, 35, note, 282.

JURISDICTION OF EQUITY.
necessity of historical review of, 1.

commencement and progress of, 12, 30—42.

ancient office of chancellor, 12, 31.

early ordinary jurisdiction of chancellor, 32.

chancellor's extraordinary jurisdiction; grace, 33-35.

commencement of, 33.

rapid growth of; statute of 22 Edw. III., concerning, 34, 35.

principles upon which chancellor based decision, 35, 50.

development of, 36-39.

ill-defined in earliest periods, 36.

over crimes; recovery of land; trespass, 36.

causes tending to extend, 37, 38.

the power of probing consciences, 37.

of prevention, 37.

of awarding damages, by statute, 37.

recognition by Parliament, 37.

introduction of uses, 38.

opposition to, from Parliament and common-law judges, 39.

how far combined with that of law in England and America,

40-42.

early corrective and supplementary, 50-52.

how determined at the present day, 62.

effect on, through changes in legal rules, instances, 69-88.

sealed and lost instruments, penalties, mortgages, trusts, record-

ing, administration, infants, and married women, 70-80.

statutory limitations of, 81.

practical abolition of auxiliary, 82, 83, 143.

reformed procedure as affecting, 84-88, 353-358. See Reformed

Procedure.

as a basis of equity classification, 121-125. See Classification of

Eqttity.

definition of, 129, 130.

requisites, in order that a case may come within the, 130, 424.

want of, effect on judgment, 129, 130.

objection to, when to be raised, 129, note, 130.

distinction between existence of, and its proper exercise, 131, 139,

note, 218.

depends on existence of equitable rights and interests, and equitable

remedies, 133, 424.
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JURISDICTION. OF EQUITY—Continued.

how far in personam, and how far in rem, 134, 135, 170, 428, 1317,

1318, 1433-1439.

decrees by statute made to operate ex propria vigore, or executed

by officer, 135, 170, 428, 1317, 1318, 1434, 1435.

effect of legislation on power of equity to act in personam,

135, 170, 1317, 1318, 1435.

threefold: exclusive, concurrent, and auxiliary, 136.

what embraced in exclusive, 137, 138, 146-172. See Exclusive Juris-

diction.

what embraced in concurrent, 139, 140, 173-189. See Concurrent

Jurisdiction.

cases may fall under both exclusive and concurrent, 141.

what embraced in auxiliary, 142-144, 190-215. See Auxiliary Juris-

diction.

rules concerning government of, 216-281.

inadequacy of legal remedies affecting, 132, 133, 137-139, 173,

176, 180, 216-222. See Remedies.

discovery as a source of, 143, 181, 223-226. See Discovery.

when attaches for any purpose extends to whole controversy, 181,

231-242.

as applied to concurrent jurisdiction, 181, 231.

as applied to exclusive jurisdiction, 181, 232.

limitations on doctrine, 233.

illustrations of doctrine, 234-241.

in cases of discovery, 224-230, -234. See Discovert.

of administration, 235, 351, 1154.

of injunction, 236, 237.

[against judgments, executions, etc., 236, note.]

[not, when no ground for equitable juris-

diction, 237, note.]

[against trespass and waste, 237, note.]

[when right to equitable relief fails pending

suit, 237, note.]

[not, when only some incidental matter of equi-

table cognizance, 236, note.]

miscellaneous cases, 238-241.

effect of reformed procedure on doctrine, 242,

exists to prevent a multiplicity of suits, 243-275. See Multipli-

city OF Suits.

once existing, not lost by jurisdiction subsequently acquired by

law courts, 276-281.

doctrine, a source of concurrent jurisdiction, 176, 182, 276.

as applied to exclusive jurisdiction, 182, 276.

where jurisdiction enlarged by law courts, 277, 278.

examples, 278.
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where jurisdiction enlarged by statute, 279, 280.

examples, 280.

where statute destroys equity jurisdiction, 281.

as held by the courts of the several states and the United States,

282-358.

unlimited jurisdiction not held by any American tribunal, 282.

common-law jurisdiction, whence derived, 35, note, 282.

equitable, whence derived, 282.

amount of: four classes of states, 283-288.

first class: where expressly co-extensive with English court

of chancery, 284.

second class: where impliedly co-extensive, 285,

third class: where limited by statute, 286.

fourth class : no distinction made between law and equity, 287.

summary of conclusions, 288.

as established by judicial interpretation, 289-358.

uniformity does not exist, 288-290.

in the United States courts, 291-298. See United States

Courts.

states where special and partial by statute, 299-341. See

New Hampshire; Massachusetts; Maine; Pennsylvania.

states where jurisdiction complete, 342-352.

what states included, 342.

questions stated, 343.

where limited by inadequacy of legal remedies, 342, notes,

344.

extent of statutory jurisdiction, 342, 345.

over administrations, 346-352, 1152-1154. See Adminis-

trations.

reformed procedure as affecting, 84-S8, 353-358. See Re-

formed Procedure.

maxim, Equity will not suffer a wrong without a remedy, the source

of, 423, 424.

JURY,
relations of Roman judex to, 4.

chancellor could not summon, 32,

JURY TRIAL,
an obstacle to complete amalgamation of law and equity, 116.

as preventing equitable cognizance when law courts have first taken

cognizance, 179.

effect of constitutional guaranties of, on equity jurisdiction concern-

ing fraud, 914.

JUS GENTIUM,
definition of, and influence on Roman law, 8.
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JUSTIFICATION,
in injunctions against strikes, boycotts, combinations, etc., 2022, 2025,

2026, 2037, 2038. See Freedom of Trade or Employment.

K
KANSAS,

distinction between sealed and unsealed instruments abolished in, 70,

note,

equity jurisdiction, extent of, in, 287, 342, 845.

statutory provisions concerning, 287, note,

reformed procedure adopted in, 40, note, 287.

election of widow entitled to dower in, 494, note.

notice of Us pendens in, 640, note,

recording in, 646, note, 733, note.

effect of other kind of notice in absence of record in, 664, note,

assignments of things in action in, 705, note,

deeds of trust in, 995, note,

[charitable trusts in, 1029, note.]

resulting trusts in, where conveyance to one, price paid by another,

1042, note,

etatutory provisions concerning married women's separate property and

contracts, 1099, note,

married women's contracts in, 1126, note.

equity jurisdiction over administration of decedents' estates in, 1154.

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance does not exist in, 1249.

real party in interest to sue in, 1273, note,

personal representatives of deceased joint debtor sued with survivors

in, 1301, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note.

appointment of receivers in, 1335, note, 1494, note,

granting injunctions in, 1337, note, 1683, note,

injunctions against taxation in, 1781, 1783, 1820, 1831, 1832,

irregularities, 1783.

want of jurisdiction of taxing body, 1820.

parties, 1832.

injiinctions against special assessments in,

for jurisdictional defects, 1864.

effect of statutes limiting resort to equity, 1876.

estoppel, 1877.

legal and equitable defenses united in same answer in, 1368, note,

necessity for injunction restraining action at law where new parties

required obviated in, 1372, note,

etatutory suit to quiet title in, 1396, notes, 2157, note.
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KENTUCKY,
distinction between sealed and unsealed instruments abolished in, 70,

note,

equity jurisdiction co-extensive with English chancery, 285, 342, 345.

statutory provisions concerning, 285, note,

reformed procedure adopted in, 40, note, 287.

[statutory election of widow entitled to dower in, 494, note.]

time within which widow must elect in, 513, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note,

assignments of things in action in, 705, note,

[spendthrift trusts in, 989, note.]

deeds of trust in, 995, note,

charitable trusts in, 1029, note,

resulting trusts in, where conveyance to one, price paid by another,

1042, note,

statutory provisions concerning married women's separate property and
contracts, 1099, note,

married women's power of disposition of separate estates in, 1105, note,

married women's contracts in, 1126, notes.

equity jurisdiction over administration of decedents' estates in, 1154.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance exists in, 1249.

whether assignable, 1254, note.

real party in interest to sue in, 1273, note,

personal representatives of deceased joint debtor sued with survivors

in, 1301, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

appointment of receivers in, 1335, note, 1494, note,

granting injunctions in, 1337, note, 1683, note,

injunctions against taxation in, 1781, 1783, 1797, 1833.

irregularities, 1783.

taxes on personal property, 1797.

statutory suit to quiet title in, 1396, note, 2157, note,

specific performance of verbal contracts part performed in, 1409, note,

2245.

KNOWLEDGE,
distinction between, and notice, 592, 594, 603.

of truth necessary by party estopped, 809.

by person claiming benefit of estoppel, 810,

element of, in fraud. See Fraud.
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LABOR DISPUTES,
injunctions in, 2018-2043. See Freedom of Trade or Employment.

liAOHES,

application of maxim, Equity aids vigilant, not those who slumber on

rights, to, 418, 419.

preventing operation of maxim. Equity will not suffer a wrong with-

out a remedy, 424.

constructive notice arising from, 610-613. See Notice.

one equity superior to other by reason of, 687.

assignee of thing in action may lose priority through, 698-702. See

Priorities.

priorities among equitable estates, mortgages, etc., lost by, 716, 727,

731, 732.

of plaintiff where bona fide purchaser has made only part payment,

750.

as defeating defrauded stockholders'' rights of remedy, 881, 965, note.

constituting fraud, where l?ona fide statement afterwards discovered

to be untrue, 888.

constituting a bar to relief from fraud, 817, 897, 917, 965, 1448, 2109.

specific performance refused where during, inadequacy occurs, 927, note,

grantee's lien may be waived by grantor, 1252.

in general, 1440, 1442.

following analogy of statutes of limitation, 1441.

definition, 1442.

prejudicial delay, 1442, 1443.

improvements or sales by defendant, 1443.

loss or obscuring of defendant's evidence, 1443.

defense is favored by United States courts, 1444.

increase in value of property held fatal to plaintiff's claim,

1444.

from long delay, alone, 1444, note,

limitation of the general doctrine, 1445.

injunction in support of strict legal right, 1445.

•whether laches is imputable to the government, 1446.

excuses for laches, 1447-1457.

party's ignorance of his rights, 1447.

ignorance of fraud, 1448.

breach of trust, 1449.

infancy, 1450.

mental unsoundness, 1451.

coverture, 1452.

when not imputed to reversioners, 1453.

when party in possession not chargeable with, 1454.

pendency of another suit, 1455.
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miscellaneous, 1456.

pleading excuses, 1457.

receivership barred by laches of applicant, 1489.

injunctions to protect equitable easement, where, 1702.

injunctions against taxation or special assessments, where, 1793, 1877.

injunctions against trespasses, nuisances, etc., not granted where,- 817,

1359, 1925, 1951,

patent infringement injunctions, 1990.

trade-mark eases, 2002.

effect of, where judgment at law sought to be restrained for accident,

fraud, or mistake, 1364, note,

cancellation or reformation, remedy barred by, 2107, 2109.

as defense to specific performance, 1408, 2234, 2236.

creditors' suits, 2312.

partnership suits, 2369.

See ESTOPPEL; Acquiescence.

LAND,
jurisdiction of early chancellors to recover possession of, 36.

jurisdiction of equity over, how increased, 53.

in what states seal required in conveyance or contract concerning, 70.

verbal contracts concerning, enforced in equity in opposition to law,

103.

equity jurisdiction to obtain possession of, does not in general exist,

177, 735.

• exists in certain special cases, 140, 174, 180, 185, 735, note. See

Boundaries, Establishment op Disputed; Doweb, Assign-

ment OP; Partition op Land.

possession may be decreed as an incident, 177.

when transfer of, restrained in equity, 221, 1340, 1363, note, 1690.

whether remedy in equity, where by mistake conveyed or contracted to

be conveyed, 869.

conditions or limitations in restraint of marriage annexed to gifts of,

when valid, 933.

notice of assignments of equitable interests in, unnecessary as against

subsequent assignees, 697.

introduction by equity of double nature of property in, 982.

investment of trustees in, 1074.

devise of, always specific, 1130, note,

conversion of, into money, and vice versa, 161, 371, 1159-1178. See

Conversion.

executory contracts to convey, enforced where owner dies before time

arrives, 1297.

receivers, when appointed in suits between conflicting claimants to,

1333, 1508.

equitable defenses in actions to recover, 1374, note.
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instruments concerning, reformed, 871, 1376.

canceled, 869, 871, 912, note, 914, note, 1377.

partition of, 1386-1390, 2123-2144. See Partition op Land.

instruments concerning, when removed as constituting clouds, 1399,

note, 2149, note. See Mortgages; X/Iens; Vendor and Vendee;

Dower, etc.

LANDLOKD AND TENANT. See Leases.

LEASES,
stipulations for payment of sums, for violating covenants in, liqui-

dated damages, 442, note.

forfeitures arising from covenants in, wlien relieved against, 450, 451,

note, 453, 454, 826, note.

possession under, whether and of what notice, 614-625. See Notice.

notice of, is notice of covenants in, 628.

may be corrected or canceled, 871, 1376, 1377.

of premises for purposes of prostitution, etc., illegal, 936, note.

statutory trusts for purpose of leasing land, 1003-1005.

renewed by partner or other fiduciary person in his own name inures

to others' benefit, 1050.

may cover property to be acquired in future, 1236, note.

tenant when may interplead landlord, 1326, 1327, 1476.

receiver's right as to existing lease, 1624.

breach of covenant enjoined, 1707-1709.

may be removed as constituting cloud on title, 1399, note, 2149.

specific performance of contracts to make or renew, 2167.

LEGACIES,
election where, given. See Ejection.

satisfaction of, and debts by, 520-577. See Satisfaction.

are not performance of covenants to leave property by wiU, 586.

accidental prevention of making of bequests whether relieved against,

828.

bequests may be impressed with trust on account of fraud, 919, 1054.

whether fraud in obtaining, is necessary to the raising of such

trust, 1054, note,

rewards for procuring bequests are illegal, 931.

conditions or limitations in restraint of marriage annexed to bequests,

when valid, 933. See Marriage.

-when action would lie to recover, at common law, 156, 1127.

power of ecclesiastical courts concerning claims to, 156, 1127.

concurrent jurisdiction of equity over, 156, 187, 1127.

jurisdiction of equity over, when exclusive, 156, 1127, 1128.

is based upon trust relations, 156, 1127.

as exists under American legislation, 77, 156, 187, 1129.
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generally confined to probate courts, 77, 156, 187, 1129.

kinds of, 1130.

specific, what are, 1130.

article must form part of testator's estate at time of death, 1130,

1131.

title to, obtained by virtue of will, 1130.

legatee entitled to income and profits of, 1130.

ademption of, what is, and rules concerning, 1131.

when takes place, 1131.

does not apply to general or demonstrative, 1131, 1133.

distinction between, and satisfaction of, 524, 554, 1131.

depends on testator's intention, 524, 1131, note,

general, what are, 1132.

pecuniary, described, 1132, note.

create obligations on executors to pay, if sufficient assets, 1132.

favored by courts, rather than specific, 1132,

demonstrative, what are, 1133.

combine the advantages of general and specific, 1133.

annuities, what are, 1134.

are for life if no time specified, 1134.

are comprised in term "legacies," in construing wills, 1134, note.

may be governed by rules of demonstrative or general, 1134, 1138,

note, 1139,

See Annuities.

abatement of, 1135-1143. See Abatement.

lapsed, when occur, and result, 1144, 1145,

to a class: -class determined on testator's death, 1144.

lapse, how prevented by testsftor, 1144, note,

statutory changes, 1145.

interest of mortgagee, in equity, passes under, 1204.

equitable liens arising from charges of, on property, 1244-1248. See

Liens.

LEGISLATURE,
contracts interfering with functions of, illegal, 635.

[LETTERS,
possession of, may be recovered in equity, when, 185, note.]

LETTERS TESTAMENTARY AND OF ADMINISTRATION,
no jurisdiction of equity to grant, 77.

LEX NATURE.
definition of, and influence on Roman law, 8.

LIABILITIES,
joint rights and. See Joint Rights and Liabilities; Rights.
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LIBELS,
whether restrained in equity, 1358, 1895, 2050-2052. See Slander OP

Title.

LIENS.
enforcement of, as equitable remedy, 112, 171.

[bill to enforce, maintainable, although statute has provided another

remedy, 279, note.]

[enforcement of, by United States courts, where no remedy provided

in state courts, 293, note.]

maxim. Equality is equity, applied to apportionment of, 411, 1222.

not created by covenant to purchase and settle or convey lands, 583,

purchaser or mortgagee with notice of, bound, 688, 692.

priorities among, 716-732. See Priorities.

merger of, 789-799. See Merger.

of beneficiary on whole amount, where trust funds are mingled, 1076.

trustee's, for expenses and outlays, 1085.

of creditor advancing money to trustee, 1085.

mortgages regarded in equity as, 73, 74, 163, 1181, 1182, 1188, 1204.

equitable, 165-167, 1233-1269.

what included within term, 1233.

what are, 165, 1233.

analogous to and derived from Eoman law hypotheca, 1233, note.

essence of, is possession remaining with debtor, 165, 1233.

difference between, and common law, 1233.

analogous to and not a species of trusts, 166, 1234.

introduced to make equitable relief on executory contracts, effi-

cient, 166, 1234.

theory of, founded in contracts, express or implied, 166, 1234.

arising from express contract, 167, 1235-1237.

executory agreements indicating intent to charge or convey

property as security, 167, 1235.

maxim, Equity regards as done what ought to be done, applied,

373, 1235.

maxim, Equity looks at the intent rather than the form, ap-

plied to, 380, 383.

property must be identified, and intent to be held or given

as security must appear, 167, 1235.

agreement with reference to future-acquired property, 167,

373, 1236, 1288, 1289.

rights in such cases at law; "potential existence," 369,

1236.

form and nature of agreement immaterial if intent appears,

1237.

agreements to give, and defective mortgages, 383, 1237,

illustrations of agreements creating, 1237.

See Assignments.
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arising from implied contracts, 167, 1238-1243.

! nature of implied contracts in equity, 1238.

principles upon which based, 1239.

expenditure by one joint owner, 1240.

expenditures through mistake for true owner's benefit, 1241.

knowingly suffered by owner to be made, 1241, note,

by life tenant, 1242.

payment of premiums on life insurance policies, 1243.

maritime, 1243.

partners', 1243.

priority of, arising by contract over those of subsequent judg-

ments, 685, 720, 721, note,

arising from charges by will or by deed, 167, 1244-1248.

legal title vests in recipient, but lien created, 1033, note, 1244.

effect of, on common-law rule making personalty primarily

liable, 1244, note,

recipient when personally liable, 1244, note,

distinction between property given for, and subject to or

charged with, particular purpose, 1033, note, 1244, note,

intent to charge must clearly appear, 1245, 1246.

from express charges, 1246.

from implied charges, 1247, 1248.

rules governing particular dispositions, 1247, 1248.

considerations upon which based, 1247.

ordinary in favor of grantor, on conveyance, 167, 1249-1254.

adopted in England and in what states, 1249.

distinction between, and vendor's lien under contract of sale,

1249, note, 1260.

origin and rationale of, 1250.

whether in harmony with American real-property law, 1250.

note,

permitted only for unpaid purchase price, 1251.

debt for purchase price must be certain, ascertained, and
- absolute, 1251.

I
how discharged or waived, 1252.

against whom avails, 721, note, 1253.

in favor of whom, avails, 1254.

whether personal and not assignable, 1254.

assignment of debt, whether carries lien, 1254, 1279, note.

in favor of grantor, where reserved, 167, 1255-1259.

excepted from statutes abolishing ordinary grantor's lien,

1249, note, 1255, n6te.

notes described and made liens by deed, 1255, note, 1256, note,

1259.

what a reservation, 1256.

resemble purchase-money mortgages, 1255, 1257, 1258.
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recorded with deed, and notice thereby, 1255, 1257, 1258.

priority of, over general encumbrances, 1258.

how, may be discharged or waived, 1259.

assignable and not personal, 1259.

passes by assignment of debt, 1259.

enforced by suit similar to foreclosure, 1257, note, 1259.

in favor of vendor on contract of sale, 167, 1260-1262.

rule of lis pendens extends to, 635.

has been treated the same as grantor's, 1249, 1260.

distinction between, and grantor's liens on conveyance, 1249,

note, 1260.

[may exist when land tortiously taken under eminent domain

power, 1260, note.]

whether defeated by transfer to hona fide purchaser, 1260.

is a mode of expressing vendor's interest arising, from con-

version, 1260, note, 1261.

vendor's and vendee's positions determined by, and operation

of, doctrine of conversion, 105, 368, 372, 1161, 1261.

not waived by taking security, 1261, note,

vendee, when entitled to conveyance, though purchase-money

unpaid, 1261, note,

priority of, over subsequent judgments against vendee, 721,

note, 1261, note,

assignability of, where notes given, 1261, note.

how enforced, 1260, note, 1262.

tender of deed, whether prerequisite to enforcement, 1262.

in favor of vendee on contra^jts of sale, 167, 1263.

when arise, and rules concerning, 1263.

arising from deposit of title deeds, 167, 1264-1267.

the English doctrine, 1264.

good as against volunteers and persons with notice, 612,

6S5, 688, 1264.

doctrine upon what rests, 1264, note,

deposit once made may include future advances, 1264,

note.

the doctrine in America, 1265, 126&.

how enforced, 1267.

priority of, over subsequent judgments and voluntary transfers,

685, 720, 721, note,

of judgment creditors in property fraudulently transferred, 1057,

note,

married women's contracts as creating, 1122, 1413, note,

various statutory, 167, 1268, 1269.

nature and object of; mechanics' liens, 1268,

enforced by purely legal actions, 1269.
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by equitable actions, when charged upon real estate, 167, 297,

note, 1267.

equitable jurisdiction enlarged thereby, 1268, 1269.

[by equitable actions, when statute itself provides no method

of enforcement, 167, note.]

enforcement of, classification of the remedy, 1431.

equitable assignments of fund regarded as property, and not as, 1280,

note,

decree to enforce may rest upon service by publication, 1436.

receiver when appointed in suits to enforce equitable, 1334, 1335, 1522.

receivership, effect on liens, 1576-1580. See Receivers.

transfer of property restrained in suits to enforce equitable, 1340, 1690.

LIMITATIONS,
in restraint of marriage, annexed to gifts, when valid, 933. See

Marriage.

LIMITATIONS, STATUTE OF. See Statute of Limitations.

LIQUIDATED DAMAGES,
stipulations for, are not penalties, 440-445.

whether penalties or, on what depends generally, 440, 445.

effect of use of words, "penalty" and, 440.

tendency of courts towards penalties in doubtful cases, 440.

[disproportion of sum fixed, not conclusive, 440, note.]

rules determining penalties and, 437, 441-445.

alternative stipulations are, 437.

larger sums securing payment of smaller are penalties, 433,

436, 441.

agreements for performance of single act where damages not

easily ascertainable are, 442, 445.

[examples, 442, note.]

[covenants not to carry on business, 442, note.]

[agreements between lessor and lessee, 442, note.]

[provisions against delay in building contracts, 442,

note.]

[sale of personal property, 442, note.]

sums for violation of agreements for performance of each of

several acts when, 442, note, 443, note, 445.

sum to be paid whether partial or complete default, not, 444.

[not necessary to prove any actual damage, 445, note.]

[no recovery for more than stipulated amount, 445, note.]

specific performance, whether decreed where provision for, 447.

injunction against breach of contract, whether decreed when provision

for, 1722.

forfeiture not relieved against, where in nature of, 456.

See Penalties; Forfeitures.
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LIS PENDENS,
' constructive notice by, 632-640. See Notice.

effect of statute authorizing notice of, on right to injunction, 1339,

note.

LITERAEY PRODUCTIONS,
invasion or piracy of unpublished and private, restrained, 1353, 1997.

LOST INSTRUMENTS,
power to sue on, in equity, but not at law, 51, 71, 175, note, 831, 832.

changes made in legal rules as to actions on, 71, 280.

jurisdiction of equity over suits on, exists, although law courts have

acquired jurisdiction, 280.

when taken away by statute in case of non-negotiable paper, 281.

does not exist to supply lost records, 827.

to decree re-execution of, 1376, note.

LOUISIANA,
equity jurisdiction, extent .of, in, 287, 345.

statutory provisions concerning, 287, note, 345, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note,

charitable trusts in, 1029, note,

mortgages of land in, 163, note, 1188.

equitable remedies and decrees operating in rem in, 1317, note,

receivers for corporations, statutes, 1548, note,

statutory suit to quiet title in, 1396, note, 2157, note.

LUNATICS,
proceedings determining persons to be, are remedial, 98, 112,

are exclusively equitable, 171.

discovery will not be granted against, 199.

election by, made by court, 510.

when contracts and conveyances of, invalid, 946.

committees of, are quasi trustees, 157, 1088, 1097.

money from land of, sold compulsorily under statute, not converted,

1167.

conversion of property of, under order of court, 1167, note,

cannot elect to have a reconversion, 1176, note,

committees of, entitled to redeem from mortgages, 1220, note,

moneys advanced to pay debts of, constitute equitable debts, 1300.

jurisdiction of equity over persons and property of, 1311-1314. See

NoN Compotes Mentis.

receiver appointed of estates of, during litigation, 1332^ 1496.

VI—388
I
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M
MAINE,

law and equity systems distinct, but administered by same tribunal

in, 41, note.

equity jurisdiction limited in, by statute, 286, 322-337, 345.

statutory provisions concerning, 286, note, 322.

general interpretation of, 322, 323, 345.

applied to mortgages, 324.

penalties and forfeitures, 325.

specific performance, 326, 1409, note,

fraud, 327.

creditors' suits, 328.

trusts, 329.

mistake and accident, 330.

nuisance and waste, 331.

partnership and accounting, 332.

injunction, 333.

taxation by municipal corporations, 334.

discovery, 335.

damages, 336.

special eases, 337.

election of widow, concerning dower, in, 494, note,

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of otlier kind of notice in absence of record in, 664, note.

[spendthrift trusts in, 989, note.]

charitable trusts in, 1029, note,

admissibility of parol evidence in, to vary instruments within statute

of frauds, 867.

statutory provisions concerning married women's separate property and

contracts, 1099, note.

married women's contracts in, 1126, note.

equity jurisdiction over administration of decedents' estates in, 1154.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance does not exist in, 1249.

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note.

MAINTENANCE,
contracts constituting or amounting to, illegal, 936.

assignments not permitted in equity when violating policy of law

against, 1276.
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MALICE,
injunctions against nuisance, motive, 528.

injunctions against strikes, boycotts, etc., 2021, 2034.

MANAGERS. See Directors.

MANDATORY INJUNCTIONS,
when granted, 1359, 2057. See Injunctions.

MARITIME LIENS,
certain kinds of, enforced by equity in England, 1243.

MARKET ERANCHISE,
injunction to protect, 2016, note.

MARRIAGE,
contracts interfering with freedom of, illegal; brokerage; in restraint

of; rewards for; contracts in fraud of, etc., 931.

cancellation or recovery back of money on brokerage contracts

decreed, 941, note,

agreements for separation, when valid and enforced, 402, note, 932,

1402, note,

conditions and limitations in restraint of, annexed to gifts, when valid,

933.

when absolute, or partial and reasonable, 933.

consent of trustees or guardians, 933.

number requisite, 933.

fraudulent refusal, 933.

when in restraint of second, 933.

distinction between conditions precedent and subsequent, 933.

between real and personal property, 933.

between conditions and limitations, 933, note,

executory trusts arise in agreements and articles of, 1000.

claims arising from breaches of promise of, whether assignable, 1275.

jurisdiction of equity over, of wards, 1310.

must be with consent, 1310.

where without consent, 1310.

settlement directed to be made, 1116, note, 1310.

whether part performance, sufficient to enforce verbal contract, 1409,

note, 2257.

See Husband and Wife; Married Women.

MARRIED WOMEN,
equity jurisdiction to reach separate estate of, not abridged by relief

given at law, [279, note], 280.

whether doctrine of election applies in attempted dispositions by
wills of, 482.
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rights of, in community property, 503-505.

election by, 508.

appearing in instrument, constructive notice of rights, o30.

notice to agent of, is constructive notice to, 667.

relief against, for fraud, given to bona fide purchaser, 780.

equitable estoppel, whether applies to, 814.

relief given against, for fraud, 780, 945, 1104, note.

may be trustees, 989.

separate estate of, 159, 160, 1098-1113.

etjuity doctrines concerning, as illustrating invasion of common-

law rules, 52, 53, 159, 1098.

is a particular instance of trusts, 159, 1098.

early origin of, 35, note, 159, 1098.

jurisdiction of equity over, exclusive, 159, 1098, 1099.

with relation to, how far feme sole, 1098, 1104.

free from husband's control, creditors and common-law rights, 989,

1098.

alienation of, may be restricted; restraint on anticipation, 989,

1098, 1107.

distinction between, and her ordinary trust estates, 1098.

trusts upon which held; must conform to statutory regulations,

159, 1098.

passive trusts appearing in connection with, 988, note, 1098, note,

legislation creating statutory estates, effect of, 79, 80, 160, 1099,

1105.

actual trustees in creation of, unnecessary, 1100.

husband held a trustee in absence of actual trustees, 1100.

words showing intention to create, suflELcient, 1100, 1102.

how, and by what instruments created; ante and post nuptial

settlements, gifts, etc., 1101.

gifts and post nuptial settlements subject to rights of husband's

creditors, 973, 1101.

what words showing intention to create sufficient, 1102,

what property may be included in, 1098, 1101, 1103.

character of, may be lost by wife's acts, and husband's dealing

with, 1103.

liability of, for commission or acquiescence in breach of trust,

1104.

power of disposition of, in England, 1104.

in America, 1105.

where she takes a full legal estate by statute, 160, 10^9, 1105.

where given on express statutory trusts, 159, 1003-1005, 1105,

1126.

states divided into two classes in regard to, 1105.

disposition under power of appointment, 1106.

appointed property not liable for debts, generally, 1106, 1123.
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when disposition can be made only by power of appointment,
1106.

restraint on anticipation, clauses in, may be inserted in settle-

ment and conveyance, 989, 1098, 1107,

what words sufficient to constitute restraint, 1108.

property on which restraining clause may operate, 1108.

time during which may operate, 1109.

effect of the restraint, 1109.

does not operate except during coverture, 1109.

operates during all covertures, 1109. -

power of court of equity to release restraint, 1109.

terminated before or after coverture by wife's dealings, 1103, 1110.

adultery as affecting, 1110.

devolution in intestacy, 1110.

pin-money of, what is, and rules concerning, 1111.

paraphernalia of, what are, and rules concerning, 1112.
settlement or conveyance by, in fraud of marriage set aside, 920, 1113.

when a fraud on marital rights, 920, 1113.

equity to a settlement, 389, 1114-1118.

is an application of. He who seeks equity must do equity, 389,
1114.

general nature of, 389, 1114.

doctrine of, when applied, 389, 1114.

practically obsolete in America, 389, 1114, note.

extends to what property, 1115.

against whom extends, 389, 1114, 1115.

when does not arise, 1116.

may be waived, 1116.

where ward of court married without consent, 1116, note, 1310.
amount of the settlement, 1117.

form of settlement, 1118.

maintenance of, power of equity to compel, 1119.

alimony, what is, 1120.

jurisdiction of equity to award, 1120, 1299.

contracts of, 1121-1126.

enforcement of, by sale of separate estate, a pecuniary remedy
112, 1413.

'

equity, doctrines concerning, as illustrating invasion of common-
law rules, 52, 53, 104, 159, 1121.

how considered at law and in equity, 945, 1121, 1293.

not personal, but enforced against separate estate, 1121.
liability for, an incident of separate estate, 1122.

whether equitable liens are created by, 1122, 1413, note.

separate property subject to restraint on anticipation, not liable
for, 1107, 1109, 1123.

separate property held at time of engagement only liable for 1123.
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life interest with power of appointment liable for, 1106, 1123.

personal decree cannot be obtained on, 1121, 1123.

separate property, how reached on, 1123.

separate property, for what kinds of, liable, 1124-1126.

in England, 1104, 1124.

in America, 1125, 1126.

equitable jurisdiction enlarged by legislation, 79, 80, 160,

1105, 1125.

in case of property given on express statutory trusts,

1003-1005, 1105, 1126.

general doctrine; different types, 1126.

legacies given to, jurisdiction of equity over, exclusive, 1128.

gifts causa mortis to, law accepts, 1149, note.

money of, directed to be laid out in land, subject to husband's cur-

tesy, 1165.

whether may elect to have a reconversion, 1176, note,

laches, whether excused by coverture, 1452.

receivers appointed in suits to enforce contracts of, 1335, 1555.

property of, protected by injunction, 1345, 1690, note,

reformation of deeds of, 1376, note, 2102.

See Husband and Wife; Marriage.

MARSHALING OF ASSETS,
discrepancy between legal and equitable rules concerning, 77.

governed by statutes in America, 77.

suits for, are pecuniary remedies, 112.

general nature and definition of, 410.

maxim. Equality is equity, applied to, 410.

MARSHALING OF SECURITIES,
maxim, He who seeks equity must do equity, the source of doctrine of,

396.

nature of the remedy of, 186, 1413, 1431.

general doctrine and rules concerning, 396, 1414, 2288-2293.

doctrine of, applied between what persons, 1414, 2288, 2293.

paramount encumbrancer not to be inconvenienced, 2289.

rights of third parties protected, 2290.

single debtor essential to the remedy, 2291.

homesteads, 2292.

relief given, nature of, 2293.

MARYLAND,
law and equity systems distinct, but administered by same tribunal, in,

41, note,

equity jurisdiction co-extensive with English chancery, 285, 342, 345.

statutory provisions concerning, 285, note.
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election of widow concerning dower in, 494, note.

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

[spendthrift trusts in, 989, note.]

deeds of trust, 995, note.

charitable trusts in, 1029, note.

statutory provisions concerning married women''s separate property and

contracts, 1099, note,

married women's power of disposition of separate estate in, 1105, notes,

married women's contracts in, 1026, notes.

equity jurisdiction over administration of decedents' estates in, 1154.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance exists in, 1249,

whether assignable, 1254, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note.

MASSACHUSETTS,
law and equity systems distinct, but administered by same tribunal,

in, 41, note,

legal actions for partition and admeasurement of dower, retained in,

110, note,

equity jurisdiction limited in, by statute, 178, 283, note, 286, 311-321,

345.

statutory provisions concerning, 286, note, 311.

general interpretation of, 312, 313, 345.

applied to specific performance, 314, 1409, note, 2245.

trusts, 315.

mortgages, 316.

creditors' suits, 317.

fraud, 318.

slander of title, 320, note, 1358, note,

special cases, 319, 320.

enlarged by recent statute, 321.

over administration of decedents' estates, 348, note, 1154.

election of widow, concerning dower in, 494, note,

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note,

admissibility of parol evidence in, to vary contracts within statute of

frauds, 867.

[spendthrift trusts in, 989, note.]

deeds of trust in, 995, note,

charitable trusts in, 1028, note, 1029, note.
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statutory provisions concerning married women's separate property and

contracts in, 1099, note,

married women's contracts in, 1126, notes,

mortgages of land in, 163, note, 1187.

grantee assuming mortgage liable on principle of subrogation, 1207,

note,

compensation of mortgagee in possession, 1217, note,

grantor's lien on conveyance does not exist in, 1249.

equitable remedies and decrees operating in rem in, 1317, note,

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note,

injunctions, in taxpayers'' suits against municipality, 1770.

injunctions against taxation in, 1834.

remedy by suit to recover back, 1805.

injunctions against special assessments in,

time of equitable interference, 1870.

multiplicity of suits, 1871.

where statute provides an adequate remedy, 1873.

Btatutory suit to quiet title in, 1396, note, 2157, note.

MAXIMS OF EQUITY,
as a basis of equity classification, 120.

underlie the whole of equity jurisprudence, 359, 360.

list of, and importance of, 363.

Equity regards as done what ought to be done, 364-377.

importance and general operation, 364.

true meaning and effects, 365-377.

applies whenever an equity exists between parties, 365, 370.

is the source of equitable property and estates, 366, 377.

sources of legal property or titles described, 366.

effect of executory contracts at law, 105, 367.

in equity, 105, 368, 372, 1161, 1260, 1261, 1263, 2261-2286.

See Vendor and Vendee.

sources of equitable property described, 369.

equitable estates derived from, 370-377.

conversion, 161, 371, 1159. See Conversion.

contracts for purchase and sale of lands, 372. See

Vendor and Vendee.

assignments of possibilities and property to be acquired

in future, 369, 373, 1235.

of things in action, 373, 1270.

of a fund, 373, 1270.

See Assignments.

equitable liens arising from contraeta, 373, 1235. See

Liens.

express trusts, 374.
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trusts arising by operation of law, 375.

equity of redemption, 376.

conclusion, 377.

Equity looks to the intent rather than to the form, 378-384.

meaning and effect, 378.

legal requirements of form, 379.

is the source of equitable doctrines, 380-384.

of property, 380.

penalties and forfeitures, 381, 433.

equity of redemption, 382.

effect of a seal, 379, 383, 2185.

special instances, 384.

of merger, 786.

He who seeks equity must do equity, 385-396.

meaning of, 385.

when applicable, 386, 387.

a general rule regulating administration of reliefs, 388.

applied to wTfer's equity, 389, 1114.

equitable estoppel, 390, 816.

relief against usury, 391, 937,

contracts illegal by statute, 391.

specific performance, 392, 393, 400, 1404, 2184.

fraud, 392, 910.

inadequacy, 953.

relief by expectant heirs and reversioners, 953.

special instances, 392, 393.

is the source of certain equitable doctrines, 394-396.

of election, 395, 461, 465.

marshaling securities, 396.

He who comes into equity must come with clean hands, 397-404.

meaning of, 397.

regulates the administration of reliefs, 397.

is based upon conscience and good faith, 398.

limitations upon, 399.

applied to specific performance, 400, 459, 1404, 2184.

fraud; plaintiff's claim tainted with, 401, 916.

illegality; parties in pari delicto, 402, 940, 941.

parties not in pari delicto, 403, 942.

usury; contract tainted with, sought to be enforced, 391, note,

937.

acquiescence as an estoppel, 816.

parties claiming to be bo7ia fide purchasers, 762.

application for a receiver, 1489.

injunctions against taxation, 1792.

trade-mark cases, 2003.

unfair competition, 2015.
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conclusion, 404.

Equality is equity, 405-412.

general meaning of, 405.

effect upon certain equitable contracts, 406-411.

pro rata distribution and contribution, 406, 407.

ownership in common, 408.

joint liability, 409.

settlement of insolvent estates, 410.

marshaling of assets, 410.

abatement of legacies, 411, 1136.

apportionment of liens, 411, 1222.

appointment under trust powers, 411, 1002.

conclusion, 411.

Where there are equal equities the first in time shall prevail, 413-415.

meaning of "equities," 413.

application of, 413, 416, 591, 678, 682, 718.

to doctrines of notice, priorities, and bona fide purchasers,

416, 591, 678, 718.

true meaning of, 414, 678.

effect of, 415.

Where there is equal equity the law must prevail, 416, 417.

application of, 416, 591, 678, 682, 741.

the source of doctrines concerning notice, priorities, and iona

fide purchasers, 416, 591, 678, 682, 741.

meaning and effects of, 417, 678.

Equity aids the vigilant, not those who slumber on their rights, 418,

419.

meaning of, 418.

controls the administration of remedies, 418.

application and effects of, 419, 1440-1457.

Equity imputes an intention to fulfill an obligation, 420-422.

meaning and application of, 420.

is the source of certain equitable doctrines, 421.

performance of covenants, 421, 578, 579.

trust resulting from acts of trustee, 422, 587, 1049.

Equity will not suffer a wrong without a remedy, 423, 424.

meaning of, 423.

is the source of entire remedial jurisdiction, 423.

limitations on, 63-67, 130, 424.

Equity follows the law, 425-427.

twofold meaning of, 425, 426.

first, in obeying the law, 425.

secondly, in applying legal rules to equitable estates, 426.

as applied to uses, 426, 982.

narrow operation of, 425, 427.

Equity acts in personam, and not in rem, 135, 170, 428-431, 1317, 1318,
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1433-1439. See Decrees.
origin and original meaning of, 135, 170, 428.
in what sense equitable remedies operate in rem, 135 170 45^9

1317. ' ' ^ '

operation of equity on conscience of party, 430, 431.

MECHANICS' LIENS,
statutory suits to enforce; branch of exclusive jurisdiction, 138.

belong to what class of equitable remedies, 171.
inferior to purchase-money mortgages, 725, note,
nature and object of, 167, 1268, 1269.
how enforced, and effect on equity jurisdiction, 171, 1269.
receivership, effect on, 1577.

MENTAL WEAKNESS,
mistake of law containing element of, relieved against, 847.
transactions of persons of weak mind, when invalid, 947, 948.
jurisdiction of equity over persons afflicted with, 1311-1314. Seer NoN

Compotes Mentis.
excuse for laches, 1451.

MERGER,
,

originates in maxim, Equity looks at intent and not at form, 786.
of estates, 787, 788.

legal doctrine and rules of, of lesser in greater estate, 787.
equitable doctrines and rules, 147, 788.

of charges, 789-800.

owner of property becomes entitled to charge, 790-795.
general doctrine at law and in equity, 790.

presumption in favor of, when arises, 790, 792, 793.
against, when arises, 791-793, 798, 799.

intention prevents, 791.

time and mode of intention, 792.

parol evidence to show intention, 792.

when mortgagee takes conveyance of land, 734, 790, 793.
•when mortgage assigned, 790, 793.

never prevented when fraud or wrong would result, 794.
when life tenant becomes entitled to charge, 795.

tenants in common and lessees, 793, 795.

owner of land pays off charge, 796-799.

owner in fee personally liable pays off charge, 791, note, 797,
1205, 1206, note, 1213.

grantee assuming, or liable for, mortgage debt, 791, note
797, 1205, 1206, note, 1213.

mortgagor continuing to be principal debtor, 797, 1213.
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conveyances with warranty against encumbrances, 797,

note.

owner not personally liable pays off charge, 798, 1211.

life tenant pays off charge, 799.

widows entitled to dower, 799.

tenants for years and in common, 799.

priorities affected by, 800.

MICHIGAN,
law and equity systems distinct, but administered by same tribunal

in, 41, note,

seal presumptive evidence of consideration in, 70, note,

equity jurisdiction co-extensive with English chancery, 284, 342, 345.

statutory provisions concerning, 284, note,

election of widow concerning dower, in, 494, note,

notice of lis pendens in, 640, note,

recording in, 646, note, 733, note.

effect of other kind of notice in absence of record in, 664, note,

deeds of trust in, 995, note,

express trusts in, 1003, note,

charitable trusts in, 1029, note,

resulting trusts in, where conveyance to one, price paid by another,

1042, note,

passive trusts for married women abolished in, 1098, note,

statutory provisions concerning married women's separate property

and contracts in, 1099, note.

married women's contracts in, 1126, note.

equity jurisdiction over administration of decedents' estates in, 1154.

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance exists in, 1249.

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

receivership statutes, 1494, note,

receiver for unsecured creditors, 1533, note,

receivers for corporations, statutes, 1548, note,

injunctions, statutory regulations, 1683, note,

injunctions against taxation in,

exempt property, 1816.

intent to misapply funds not considered, 1822.

injunctions against special assessments in,

for jurisdictional defects, 1864.

estoppel, 1877.

statutory suit to quiet title in, 1396, notes, 2157.

MINES,
receivership in suits between co-owners, 1507.
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MINNJi^SOTA,

equity jurisdiction, extent of, in, 287, 342, 345.

statutory provisions concerning, 287, note,

reformed procedure adopted in, 40, note, 287.

election of widow concerning dower in, 494, note,

notice of lis pendens in, 640, note,

recording in, 646, note, 733, note.

effect of other kind of notice in absence of record in, 664, note,

assignments of things in action in, 705, note,

deeds of trust in, 995, note,

express trusts in, 1003, note,

charitable trusts in, 1029, note,

resulting trusts in, where conveyance to one, price paid by another,

1042, note,

passive trusts for married women abolished in, 1098, note,

statutory provisions concerning married women's separate property and

contracts, 1099, note,

married women's power of disposition of separate estate in, 1105, note.

married women's contracts in, 1126, note,

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance exists in, 1249.

[lien not' assignable, 1254, note.]

real party in interest to sue in, 1273, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note,

appointment of receivers in, 1335, note, 1494, note,

receiver for unsecured creditors, 1533, note,

receivers for corporations, statutes, 1548, note,

granting injunctions in, 1337, note, 1683, note,

special assessments, injunctions against, 1873.

legal and equitable defenses united in same answer in, 1368, note,

counterclaims required to be interposed by defendant in, 1371, note,

statutory suit to quiet title in, 1396, notes, 2157.

MISSISSIPPI,
law and equity systems distinct, and administered by separate tribu-

nals in, 41, note.

equity jurisdiction co-extensive with English chancery in, 285, 342,

345.

statutory provisions concerning, 285, note.

election of widow concerning dower in, 494, note.

[notice of lis pendens in, 640, note.]

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

[spendthrift trusts in, 989, note.]

deeds of trust in, 995, note.
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charitable trusts in, 1029, note.

statutory provisions concerning married women's separate property and

contracts, 1099, note,

married women's power of disposition of separate property in, 1105.

married women's contracts in, 1126, notes,

jurisdiction of equity over administrations in, 348, note, 350, note,

1154.

mortgages of land in, 163, note, 1187, 1188, note.

[absolute deed cannot be declared mortgage on evidence of

grantor alone, 1196, note.]

grantor's lien on conveyance exists in, 1249.

whether assignable, 1254, note,

jurisdiction over persons of unsound mind expressly given to equitj

in, 1313, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note,

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note,

injunctions against taxation in, 1781, 1798, 1835.

on personal property, 1798.

statutory suit to quiet title and remove clouds from title in, 1396,

notes, 1397, note, 2157.

MISSOURI.
equity jurisdiction, extent of, in, 287, 342, 345.

statutory provisions concerning, 287, note,

reformed procedure adopted in, 40, note, 287.

election of widow concerning dower in, 494, note,

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

[spendthrift trusts in, 989, note.]i

deeds of trust in, 995, note,

charitable trusts in, 1029, note,

statutory provisions concerning married women's separate property

and contracts, 1099, note,

married women's power of disposition of separate estate in, 1105,

note,

married women's contracts in, 1126, notes,

equity jurisdiction over administration of decedents' estates in,

1154.

mortgages of land in, 163, note, 1187, 1188, note,

grantor's lien on conveyance exists in, 1249.

whether assignable, 1254, note,

real party in interest to sue in, 1273, note.



. INDEX. 6207

Vol.1, 5§ 1-519; II, §§ 520-974; III, §§ 975-1314; IV, §§ 1315-1878; V, §§ 1879-2372.

MISSOURI—'Continued.
personal representatives of deceased joint debtor sued with survivors

in, 1301, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

appointment of receivers in, 1335, note, 1494, note.

receiver on foreclosure, effect of administration, 1520.

granting injunctions in, 1337, note, 1683, note,

injunctions against taxation in, 1781.

injunctions against special assessments in,

mere irregularities, 1863.

jurisdictional defects, 1865.

multiplicity of suits, 1871.

when adequate statutory remedy, 1873.

tender, 1878.

legal and equitable defenses united in same answer in, 1368, note,

statutory suit to quiet title in, 1396, note.

MISTAKE. *

fraud, accident, and, as basis of equity classification, 119.

not embraced entirely in concurrent jurisdiction, 138, 140, note, 175,

note, 188, 822.

inadequacy of legal remedies in, as occasion of exclusive jurisdiction,

140, note, 188, 221.

fraud, accident, and, as occasion of concurrent jurisdiction, 140,

174, 188.

a ground for enlarging equity jurisdiction, where discovery asked

224-226, 234.

equity jurisdiction in cases involving, not abridged by jurisdiction

subsequently acquired at law, 278.

equity jurisdiction of courts of New Hampshire over eases involving,

304.

of courts of Massachusetts, 319.

of Maine, 330.

accelerating time of payment relieved against where, involved, 439.

relief from forfeitures occasioned by, 451, 454.

effect of election made under, 512.

effect of, in recording instruments, 654.

when does not prevent an estoppel, 809.

indorsement of negotiable paper omitted by, compelled, 837, note,

early origin of equity jurisdiction concerning, 838.

possible modes in which remedial jurisdiction occasioned by, can be

exercised, 838.

definition of, 839.

distinction between accident and, 823, 839, 873.

between fraud and negligence and, 839, 873.

may be of law or of fact, 840.
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of law, 841-851.

various conditions included in tlie term, 841.

ignorance or error with respect to general rule of municipal

law, 841.

with respect to existing legal rights or interests, 841.

with respect to legal import of transaction, 841.

maxim, Ignorantia juris non excusat, when applies, 841, 842.

general rule and limitations, 842.

when relief will or will not be granted, 843-851.

no relief when, as to general rule of municipal law, 841,

842, 849.

nor when, as to legal import and effect of a transaction, 843.

relief from, of law may be granted, 842, 844.

relief not granted unless, material, and has determined

parties' conduct, 844.

no relief if agreement was as intended to be, 843, 845.

when written instrument does not express intention, 845, 870.

when common to all parties, 846.

attempted distinction between, of plain and doubtful rules,

of law, 846.

relief in family compromises where, of plain rule of

law, 846, note,

when accompanied with inequitable conduct of other party,

842, 847, 877, note,

when occurs in transaction between parties in trust rela-

tions, 848.

relief when, as to existing legal rights, interests, or rela-

tions, 849.

reasons for relief are that, are really those of fact, 849.

compromises and voluntary settlements made under, as to

legal rights, when relieved against, 850, 871.

money paid under, cannot be recovered back, 851.

when accompanied by inequitable conduct, 851.

parol evidence, whether admissible, 857.

of fact, 852-856.

general rule, 852.

how may occur: subject-matter; terms, 853,

in what may consist, 854.

ignorance, forgetfulness, unconsciousness or belief, 854.

error or ignorance of law of foreign country, 854.

intentional act cannot be treated as, 854.

omission of provisions from written agreements, 854,

note,

in compromises of doubtful claims, 850, 855, 871.

in speculative contracts, 855.

requisites to relief from, 856.
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must be material, 856, 860.

must be free from culpable negligence, 856.

what negligence will be relieved against, 856.

negligence in failure to set up defense, 856, note, 1361,

note, E. R. 639.

in overlooking defect in title, 856, note,

causing forfeiture, 852, 856, note,

earless execution of instrument without reading, 856,

note, 680.

as to matters of which party had means of knowledge,

856, note,

facts capable of being ascertained by reasonable diligence,

856.

means of information open to both parties; confidence re-

posed, 856.

Bow shown, when by parol evidence, 857-867. See EVidence.

instances of equitable jurisdiction occasioned by, 868-871.

jurisdiction may be exercised defensively or affirmatively, 868.

by way of defense, 860, 868, 2199-2205. See Specific Per-

formance.

by defendants in legal actions under reformed procedure,

862, 868.

by way of affirmative relief, 869-871,

when jurisdiction only exercised, 869.

money paid or chattels delivered by, 869-871.

land conveyed or contracted to be conveyed by, 869, 871.

cancellation and reformation when appropriate for, 870, 1376,

1377, 2096-2104, 2106. See Cancellation; Reformation.

conditions of fact which are occasions of affirmative relief,

871.

defective execution of powers, 589, 590, 834, 871. See

Powers.

judgments and records set aside, corrected or enjoined,

871, 1364, 1376, 1377, 2080-2082. See InjUxXCTIOns.

settlements and compromises, 850, 855, 871, 1376, 1377.

in wills, whether corrected, 871.

instruments operating inter vivos, 871, 1376, 1377,

awards, 871, 1376, 1377.

surrender or discharge of instruments by, 871.

bona fide purchaser not relieved against for, 776, 871.

legal title acquired by, impressed with use, 981.

equitable lien arising from expenditures under, for true owner's benefit,

1241.

right to relief from acknowledgment or promise obtained by, not deter-

mined in interpleader suit, 1326, 1473.

defense to specific performance, 2199-2205. See Specifio Per-
formance.

VI—389
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MONEY,
no equity jurisdiction for mere recovery of, 178, 2175.

relief may be pecuniary in certain cases, 184, 186-188.

^ [where jurisdiction is invoked to prevent multiplicity of suit's,

2511/2, 261, note.]

paid under mistake of law, whether can be recovered back, 851.

parol evidence in case of, 857.

equity jurisdiction to recover, paid under mistake, 869, 871.

relief in equity of recovery of, obtained by or due through fraud, 910,

912, note, 914.

under the reformed procedure, 914.

legacies of, when specific, 1130, note,

as the subject of donations causa mortis, 1148.

conversion of land into, and vice versa, 161, 371, 1159-1178. See

Conversion.

equitable assignments of a fund, 1280-1284. See Assignments.

See Compensation; Damages; Forfeitures; Penalties.

MONOMANIACS,
contracts and conveyances of, whether invalid, 946.

See NoN Compotes Mentis.

MONOPOLIES,
in patent infringement suits, 1987.

injunctions against combinations, 2045.

MONTANA,
distinction between legal actions and suits in equity abolished in, 40,

note, 287.

statutory provisions concerning equity jurisdiction in, 287, note,

[notice of lis pendens in, 640, note.]

recording in, 646, note.

assignments of things in action in, 705, note,

real party in interest to sue in, 1273, note,

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note,

injunction against taxation in, 1781, 1836.

on personal property, 1798.

statutory suit to quiet title in, 1396, notes, 2157.

MORAL LAW.
as such not an element of the human law, 63, 424.

large portion of, not jural in its nature, 64.

effect of, on equity and law, 49, 55, 65-67.

MORTGAGES OF LAND,
difference between legal and equitable primary rights illustrated by,

107.
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interests created by, are permanent equitable estates, 148.

estate of mortgagor, in equity, belongs to exclusive jurisdiction, 162.

jurisdiction of equity concerning, in New Hampshire, 301,.

in Massachusetts, 316.

in Maine, 324.

recording of, as constituting constructive notice, 644-655. See Notice.

priorities among, 716-732. See Pbjoeities.

bona fide purchase no defense in foreclosure by prior legal against

subsequent equitable, 740, 741, 765.

doctrine of bona fide purchaser of legal estate protected applies to,

767.

tacking of, whether allowed by bona fide mortgagee, 768.

•when merges, 789-799. See Merger.

may be corrected or canceled in equity, 871, 1376, 1377.

whether relief against for usury, where payment of, assumed, 937.

by subsequent, against prior, 937.

relation between deeds of trust to secure debts and, 995.

statutory trusts to mortgage lands, 1003-1005.

statute of frauds does not apply to trusts in money secured by, 1008.

investment by trustees in first, favored, 1074.

legacies of, when specific, 1130, note. •

as subjects of donations causa mortis, 1148.

jurisdiction of equity to foreclose, on decedents' lands, 1154.

under the English doctrine, 73, 162, 1179-1185.

at the common law, 73, 162, 1179, 1182.

changes in doctrine of, by statute 7 Geo. II, 1179.

present legal theory concerning, 1179.

conveyance or devolution on death of interests of parties in,

73, 162, 1182.

origin and development of equity jurisdiction over, 162, 1180.

founded on maxim. Equity looks at intent rather than form,

162, 382, 1180.

principle that equity relieves against penalties and for-

feitures, 162, 382, 433, 1180.

mortgagor when first relieved in chancery, 162, 1180.

"equity of redemption," what is, and development of, 162, 376,

382, 1180. See Equity of Eedemption.

equitable theory of, 73, 162, 1180-1182.

mortgagees' interests regarded as liens, 73, 1181, 1182, 1204.

conveyance or devolution of interests of parties to 72, 162,

1180-1182, 1204.

double system of, at law and in equity, 73, 162, 1182.

legal and equitable remedies of parties, 1183.

the two theories kept distinct, 1184.

deed to mortgagor necessary on redemption, 1184.

subsequent equitable, 1185.
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under the American doctrine, 73, 74, 163, 1186-1191.

in general: two methods prevailing, 73, 163, 1186.

where both legal and equitable theories adopted, 163, 1187.

mortgagee, how far legal owner, 163, 1186, 1187.

when entitled to possession, 1187.

equitable theory chiefly prevails, 1187.

remedies of mortgagor and mortgagee, 1187.

where equitable theory alone adopted, 74, 163, 1188-1190.

revolution in equity jurisprudence, 74, 163, 1186, 1188, 1190.

interest of the two parties, 74, 163, 376, 1188, 1204.

lien only, created, 74, 163, 376, 1188, 1204.

conveyance or devolution of interests of parties in, 74, 1188,

1204.

"equity of redemption" as used in connection with, 74, 1188.

consequences of mortgagee's obtaining possession, 1189, 1190,

1215.

equitable remedies of the parties, 1188, 1190.

definition of, 1191.

in equity, are securities for debts, 1192.

once a mortgage always a mortgage, 1193.

mortgagor cannot, in instrument, deprive himself of rights of redemp-

tion, 382, 1193, 1219.

stipulations in, giving mortgagees advantage, invalid, 1193, note,

conveyances with agreements to repurchase distinguished from, 1194,

1195.

continued existence of debt the criterion, 1192, 1195.

construction favorable to, in cases of doubt, 1195.

parol evidence to show character of transaction, 1195.

facts evidencing intent, nature of, 1195.

when mortgages, rights, and liabilities of parties the same as in

ordinary, 1194.

conveyances absolute in form as, 1196.

may be shown to be by extrinsic and parol evidence, 866, note,

1196.

between what parties, 1196.

nature of evidence to overcome presumption, 1196.

continued existence of debt and criterion, 1192, 1196.

rights and liabilities of parties the same as in ordinary mort-

gages, 1196.

to secure future advances, 1197-1199.

validity of, as between the parties, 1197.

enforced for all advances made within scope of, 1197.

fact that, are given to secure future advances need not be

stated, 1197.

validity of, as against subsequent encumbrances or purchasers,

1198. 1199.
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advances before and after encumbrances and conveyances,

1198.

want of notice, independent of recording acts, 1198.

recording acts as affecting, 1199.

optional and obligatory advances, 1197, 1199.

to secure several different notes or bonds, 1200-1203.

order of priority among assignees of notes, 1201.

notes payable at the same and different times, 1201.

mortgagee changing order by agreement, 1201.

assignment of note is assignment pro tanto of mortgage, 1202.

foreclosure and redemption in case of, 1202.

priority vrhere mortgagee retains part of notes, 1203.

conveyance by mortgagor subject to, effect of, 1205-1208. See

Mortgagor and Mortgagee.

assignment of, by mortgagee, 1209, 1210.

manner and effect at lav? and in equity, 1209.

operation of recording acts on, 655, note, 733, 734, 767, 1209, note.

assignment of debt carries, with it, 1210.

of mortgage without debt, effect of, 1210.

subject to equities, 704. 733, 734, 753, note, 1210, note.

when given to secure negotiable notes, 704, note, 1210, note,

equitable assignment by subrogation, on payment of mortgage debt, 798,

1211-1214, 1221.

prevented when merger occurs, 793, 797, 798, 1211, 1213,

in whose favor exists, 798, 1211-1213.

See Merger.

actual assignment when compelled by equitable assignee, 1214.

rights and liabilities of mortgagee in possession, 1215-1218. See

Mortgagor and Mortgagee. ^_
redemption of, 1219-1226. See Eedemption.

_^

foreclosure of, 1227, 1228. See Foreclosure.

equitable liens created by agreements to give, 1237.

by informal and defective, 383, 1237.

grantor's lien waived by, of grantee, 1252.

grantor's liens by reservation resemble, 1255, 1257-1259.

receivers when appointed in suits to enforce, 1334, 1513-1525, 1550.

See Eeceivers.

when removed as being cloud on title, 1399, note, 2149.

specific performance of agreement to pay or discharge, 1402, note.

of agreement to execute, 2175.

See Mortgagor and Mortgagee.
,

MORTGAGES OF PERSONAL PROPERTY,
equitable estates arising from, belong to exclusive jurisdiction of

equity, 150.

subsequent, superior to lien arising from contract, 726.
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at law are conditional sales, 164, 1229.

delivery not essential, 1229.

distinction between, and pledges, 1229.

legal title vests in mortgagee on breach of condition, 1229.

interests of mortgagor how extinguished, 1229.

jurisdiction and remedies of equity concerning, 164, 1230.

mortgagor retains equity of redemption, 164, 1230.

may maintain suit to redeem before sale, 164, 1230.

for accounting after sale where inequitable conduct, 164,

1230.

mortgagee may sue to foreclose, 164, 1230.

foreclosure when preferable to public sale, 1230, note,

receiver on foreclosure, 1525.

injunctions relating to, 1742.

statutory charges concerning, 164, 1232.

equitable liens created by agreements to give, 1237.

embracing future-acquired property are equitable liens, 1236, note, 1291.

operate as equitable assignments, 1288-1291. See Assignments.

MORTGAGOR AND MORTGAGEE,
whether election where gift made by testator to mortgagee, 491.

defective execution of powers aided on behalf of mortgagee, 834.

mortgagee with power of sale is a trustee for the sale, 958, note,

estates and interests of, af common law, 73, 162, 1179, 1182.

mortgagee, but not mortgagor, may maintain ejectment, 1182, 1187.

conveyance, or devolution on death of,- 73, 162, 1182.

estates and interests of, in equity, in England, 73, 162, 1180-1182, 1204.

mortgagor's "equity of redemption," what is, and development of,

162, 1180.

mortgagee's interest regarded as mere lien, 73, 1181, 1182, 1204.

conveyance, or devolution on death of, 73, 162, 1180-1182, 1204.

mortgagor, when first relieved in equity, 162, 1180.

legal and equitable remedies of, in England, 1183.

of mortgagee: suit for debt; appropriation of rents and profits;

foreclosure, 1183.

of mortgagor: redemption, 1182, 1183.

estates and interests of, in America, 73, 74, 163, 1186-1190.

where both legal and equitable theories adopted 73, 163, 1186, 1187,

1204.

mortgagee, how far legal owner, 163, 1186, 1187.

whether entitled to possession, 1187, 1204, 1215.

whether can maintain ejectment, 1187.

remedies of mortgagor and mortgagee, 1187.

equity deals chiefly with mortgagor's interests, 1190.

where equitable theory alone adopted, 74, 163, 376, 1186, 1188,

1204.
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mortgagee has but a lien, 74, 163, 376, 1188, 1204.

conveyance or devolution on death of, 74, 1188, 1204.

consequences of mortgagee's obtaining possession, 1189, 1190,

1215.

mortgagor may maintain ejectment, llSS-1190.

remedies of mortgagor and mortgagee, 1188, 1190.

equity deals chiefly with mortgagee's interests, 1190.

mortgagor cannot in instrument deprive himself of right to redeem,

382, 1193, 1219.

may deprive himself by separate instrument, 1193, note.

conveyances with separate agreement when mortgages, rights and

liabilities of, in, 1194.

deeds absolute in form when mortgages, rights and liabilities of, in,

1196.

interest of mortgagee, in equity, liable to be sold on execution, 1204.

of mortgagee liable to be reached by creditors, 1204.

fiduciary relation does not exist between, 1204.

conveyance by mortgagor, effect of, 1205-1208.

grantee with notice takes subject to mortgage, 1205, 1225.

operation of recording acts, 1205, note,

liabilities of grantee and mortgagor, 1205.

liabilities of grantee assuming mortgage, in whole or in part, 1206,

1207, 1225.

form of words creating liability, 1206.

mortgagor a surety; rules concerning, 797, note, 1206.

whether mortgagor can release grantee from liability, 1206,

note,

liability of subsequent grantees, 1206.

grantee cannot contest validity of mortgage, 937, note, 1206.

whether results from contract or subrogation, 1206, 1207.

mortgage when merges on payment, 793, 797, 798, 1205, 1206,

1211, 1213. See Merger.

liability of second mortgagee assuming mortgage, 1208.

rights and liabilities of, in assignment of mortgage, 1209-1214. See

Mortgages.

rights and liabilities of mortgagee in possession, 1215-1218.

are virtually the same in all states, 1215.

duty as ordinary prudent owner, negligence, waste, etc., 1216.

chargeable with rents and profits or occupation value, 1216.

repairs and disbursements, for what allowed and credited, 1217.

compensation not allowed, 1217.

liability to account; rules concerning, 1190, 1218.

where deeds absolute in form are, 1196.

trustee for mortgagor after debt has been paid, 1218.

redemption by mortgagor, and rights and liabilities arising from. See

Redemption.
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grantor's lien does not prevail against hona fide mortgagee, 1253.

injunctions granted between, to restrain waste, improper sales under

power, etc., 1345, 1348, note, 1738-1740.

against sale under power in mortgage or trust deed, 1738-1740.

in case of usury, 1739.

payment by the mortgagor, or necessity for an accounting,

1740.

on behalf of the mortgagee, 1741.

when parties in suit for partition, 1387, note, 2131, 2137.

marshaling of securities between, 396, 1413, 1414, 2288-2293. See

Marshaling of Securities.

See Mortgages op Land.

MORTMAIN,
charitable trusts defeated by statutes of, 1020, note,

conversion not permitted so as to defeat statutes of, 1166.

MULTIPLICITY OF SUITS,
jurisdiction of equity to prevent, 243-275.

a foundation of concurrent jurisdiction, 139, 181, 243.

an occasion of exercise of exclusive jurisdiction, 243.

inadequacy of legal remedies, the theory of doctrine of, 243.

difficulties involved in the doctrine of, 244.

cases to which doctrine of, may apply, classified, 245.

"bills of peace," rationale and examples of, 246-248. See Bills

OF Peace.

bills "to quiet title," explained, 248.

examples of early use of, 247.

ratio7}ale of doctrine of, on principle, 249-251.

not an independent source of equity jurisdiction, 250.

[party invoking must have prior right to some relief, legal

or equitable, 250, and note.]

legal relief obtainable need not be of same kind as equitable,

250.

[parties not necessarily those litigation with whom sought to

be avoided, 250, note, 274, note.]

what multiplicity prevented; public right's and injuries, 251.

[jurisdiction not exercised when that would be ineffectual; sim-

plifying of the issues essential, 251 1/^.]

[there must be a practical necessity for the exercise of the juris-

diction, 251-%.]

[when the numerous parties may be joined at law, 251%.]'

[danger of vexatious suits must be a real danger, 251%.]

examination of doctrine on authority, 252-261.

first class: where plaintiff at law obliged to bring number

of similar actions against same wrong-doer, 252, 263, 267,

1394, 2145.
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second class: where one defendant brings successive or

sinmltaneous similar actions against a plaintiff, 253, 254,

263, 267, 1394, 2145.

[injunction against numerous prosecutions for viola-

tions of a municipal ordinance, 254, note.]

third and fourth classes: numerous plaintiffs and defend-

ants, 255-261, 264-266, 268-270, 1394, 2145.

privity or common interest between parties whether

necessary, 251, 255-261, 264^270, 1394, 2145.

distinct proprietors injured by one wrong, 257, 264, 268,

269, 1394, 2145.

distinct proprietors relieved from illegal taxes, assess-

ments, and public burdens, 258-260, 261, note, 265,

266, 270, 273, 1345, 1809, 1855, 1871. See Taxes.
miscellaneous instances, 261.

[third class: cases where the multiplicity of suits

conferred jurisdiction or warranted its exercise,

261, note.]

[(a) actions at law against numerous parties

enjoined, 261, note.]

[(b) injunction against the enforcement of an
invalid municipal ordinance, 261, note.]

[(c] injunction against trespass, or other

wrongful act of the defendant, affecting

numerous plaintiffs, 261, note.]

[(fl) injunction against breach of contract

affecting numerous parties, 261, note.]

[(e) cancellation in favor of numerous plain-

tiffs, 261, note.]

[(f) pecuniary relief to numerous plaintiffs,

261, note.]

[as to suits by numerous plaintiffs to

share ratably in fund, 261, note.]

[third class: joinder, where each of the numerous
plaintiffs has an equitable cause of action, 257,

261, note.]

[fourth class: cases where the avoidance of a
multiplicity of suits conferred jurisdiction or

warranted its exercise, 261, note.]

[(a) injunction against numerous defendants
prosecuting suits at law, 261, note.]

[(b) injunction against tax proceedings which
involve the single plaintiff in litigation with
numerous parties, 261, note.]

[(c) injunction against numerous attachments
or executions on property claimed by com-
plainant, 261, note.]
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[(d) injunction against numerous trespassers

261, note.]

[(e) cancellation, 261, note.]

[(f) quieting title, etc., against numerous de-

fendants, 261, note.]

[(g) recovery of specific chattels, 261, note.]

[(h) pecuniary relief against numerous de-

fendants, 25iyo, 261, note.]

[fourth class: joinder of numerous defendants

against each of whom the plaintiff has a similar

cause of action for equitable relief, 261, note.]

title, whether and how to be established at law, 252, 253,

256, 263, 267, 1394, 2145.

who may be plaintiffs and who defendants, 251, 267, 269.

summary of conclusions, 267-270.

cases in which jurisdiction exercised, 271-274.

based upon statute, 275.

[jurisdiction of United States courts to prevent, not abridged by

state legislation, 293, note.]

prevented by injunction, 1345, 1362, note, 2066, note.

trespass enjoined to avoid multiplicity of suits, 1910.

nuisance enjoined, 1927, 1930.

easements protected, 1959.

when actions at law restrained to prevent, in states adopting re-

formed procedure, 1371, 1372.

equitable jurisdiction for assignment of dower to prevent, 1382, 2114.

to establish disputed boundaries, 1384, 1385, 2116, 2118,

MUNICIPAL COEPORATIONS,
relief from illegal acts and taxes of, 258-260, 265, 266, 270, 273,

1345. See Taxes.

[injunction against numerous prosecutions for violation of

ordinance of, 254, note, 261, note.]

investment by trustees in bonds of, 1074.

injunctions against, and their officers, 1762-1778.

limitations on the remedy, 1762-1766.

injunction against legislative acts, 1762-1764.

generally refused, 1763.

exceptions, 1764.

acts within discretionary powers not interfered with, 1765.

no injunction to test validity of municipal organization, 1766.

taxpayers' suits, 1767-1776.

general principle, 1767.

rationale of the doctrine, 1768.

New York rule, 1769.

Massachusetts rule, 1770.
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Ohio rule, 1771.

illustrations, 1772-1776.

municipal aid bonds, 1772.

exceeding constitutional or statutory limits of indebted-

ness, 1773.

awarding contracts: "lowest bidder"; discriminating in

favor of union labor, 1774,

removal of county seats, 1775.

miscellaneous, 1776.

relief against ordinances injuring the individual in a capacity

other than that of tax-payer, 1777.

against wrongful acts, in general, 1778.

N
NAMES.

when equity will correct mistakes in, in wills, 871, note,

wrongful use of, when restrained, 1358, 2009, 2010, 2013, 2014. See

Trade-masks.

NAVIGATION,
obstructions enjoined, 1978.

NEBRASKA,
distinction between sealed and unsealed instruments abolished in,

70, note,

equity jurisdiction co-extensive with English chancery in, 285, 342,

345.

statutory provisions concerning, 285, note,

reformed procedure adopted in, 40, note, 287.

election of widow concerning dower in, 494, note,

recording in, 646, note, 733, note.

effect of other kind of notice in absence of record in, 664, note,

assignments of things in action in, 705, note,

[charitable trusts in, 1029, note.]

statutory provisions concerning married women's separate, property

and contracts in, 1099, note,

married women's contracts in, 1126, note.

equity jurisdiction over administration of decedents' estates in, 1154.

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance does not exist in, 1249.

real party in interest to sue in, 1273, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note.

appointment of receivers in, 1335, note, 1494, note.
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receiver on foreclosure, time of appointment, 1519.

granting injunctions in, 1337, notes, 1483, note,

injunctions against taxation in, 1781, 1837.

irregularities, 1783,

laches, 1793.

on personal property, 1797,

relief where assessments are raised, beard of equalization, 1803.

injunctions against special assessments,

jurisdictional defects, 1865.

estoppel, 1877.

necessity for injunction restraining action at law where new parties

required obviated in, 1372, note,

statutory suit to quiet title in, 1396, notes, 2157, note.

ne:gligence,
no relief from forfeiture occasioned by, 452, 856, note,

one equity superior to other by reason of, 687.

effect of, on priorities, 716, 727, 731, 732.

when ignorance caused by, does not prevent an estoppel, 809,

when owner cannot be divested of legal title through mere, 811.

relief where accident is result of, 828.

distinction between, and mistake, 839.

no relief from erroneous acts or omissions resulting from, 839, 856.

See Mistake.

where legal defense not set up through, 856, note, 1361, note, 2060.

theory that trustee is liable only for gross, 1070, note,

receivers, liability for, 1638.

NEGOTIABLE INSTRUMENTS,
lost, could only be sued on in equity, 71,

jurisdiction to restrain transfer of, when exercised in equity, 221,

1340, 1363, note, 1377, note, 1690, 2107,

rule of lis pendens does not embrace suits concerning, 636.

assignment of non, subject to equities, 703-715. See Priorities.

rule of antecedent debts being valuable consideration in transferring,

whether applies to bona fide purchasers generally, 748.

whether sufficient actual payment, in doctrine of bona fide purchaser,

751,

jurisdiction of equity of suits on lost or destroyed, 832.

indorsement of, omitted by accident or mistake, compelled, 837, note,

mistake in, may be corrected, 837, note, 871, 1376,

may be cancelled, 914, note, 1377, 2107.

void when executed in belief that they were other instruments, 915,

note, 918.

negotiation restrained when given in gaming, 938.

married women liable on, 1124, 1126,
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legacies of, when specific, 1130, note,

as the subjects of donations causa mortis, 1148, 1151.

several notes secured by same mortgage; assignment of, 1200-1203.

See Mortgages.

assignment of mortgage whether subject to equities when securing,

704, note, 1210, note,

foreclosure necessary where, pledged, 1231.

equitable liens created by or upon bills of exchange, 1237.

acceptance of, when waiver of grantor's lien, 1252.

notes secured by deeds reserving liens; rules concerning, 1255, note,

1256, note, 1259.

vendor's lien passes by assignment of notes given for price, 1261,

note, 1262, note,

when transferred without indorsements are equitable assignments,

1274, note,

bills of exchange and checks not in general equitable assignments,

1284.

NEVADA,
equity jurisdiction co-extensive with English chancery in, 285, 342,

345.

statutory provisions concerning, 285, note,

reformed procedure adopted in, 40, note, 287.

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

assignments of things in action in, 705, note,

deeds of trust in, 995, note.

statutory provisions concerning married women's separate property

and contracts, 1099, note,

married women's contracts in, 1126, note.

equity jurisdiction over administration of decedent's estates in, 1154.

mortgages of land in, 163, note, 1188.

real party in interest to sue in, 1273, note,

appointment of receivers in, 1335, note, 1494, note,

granting injunctions in, 1337, note, 1683, note,

statutory suit to quiet title in, 1396, notes, 2157, note.

NEW HAMPSHIRE,
law and equity systems distinct, but administered by same tribunal

in, 41, note,

equity jurisdiction in, limited by statute, 286, 299-310, 345.

statutory provisions concerning, 286, note, 299.

general interpretation of, 299, 345.

applied to specific performance, 300.

foreclosure; redemption of mortgages and pledges, 301.
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I

discovery, 302.

I

fraud; cancellation and rescission, 303.

mistake, reformation, 304.

trusts, 305.

accounting, 306.

injunction, 307.

nuisance, waste, and trespass, 308.

creditors' suits, 309.

special cases, 310.

time witliin which widow must elect in, 513, note,

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note,

charitable trusts in, 1029, note.

statutory provisions concerning married women's separate property

and contracts, 1099, note,

married women's power of disposition of separate estate in, 1105,

note,

married women's contracts in, 1126, note.

equity jurisdiction over administration of decedents' estates in, 1154.

mortgages of land in, 163, note, 1187.

to secure future advances, not allowed in, 1197, note,

grantor's lien on conveyance does not exist in, 1249.

equitable decrees and remedies operating in rem in, 1317, note, 1434,

note,

injunctions, statutory regulations, 1683, note,

taxation, injunctions against, where remedy by appeal, 1800.

FEW JERSEY,
law and equity systems distinct, and administered by separate tribu-

nals in, 42, note.

[jurisdiction, once attached, not retained for full relief, as matter of

right, 233, note.]

equity jurisdiction co-extensive with English chancery in, 285, 342,

;

345.

statutory provisions concerning, 285, note.

election of widow concerning dower, in, 494, note.

notice of lis pendens in, 640, note.

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

[spendthrift trusts in, 989, note.]

charitable trusts in, 1029, note.

statutory provisions concerning married women's separate property

and contracts, 1099, note.

married women's power of disposition of separate estate in, 1105, note.

married women's contracts in, 1126, notes.
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equity jurisdiction over administration of decedents' estates in, 349,

note, 350, note, 351, note, 1154.

statute 7 George II., concerning mortgages of land, re-enacted in,

1179, note,

mortgages of land in 163, note, 1187.

power of mortgagor to release grantee assuming mortgage without

mortgagee's consent, 1206, note.

grantee assuming mortgage liable on principle of subrogation in,

1207, note,

grantor's lien on conveyance exists in, 1249.

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

receivership statutes, 1494, note,

receivers for corporations, statutes, 1548, note,

receivers, supplemental proceedings, 1581.

injunctions, statutory regulations, 1683, note,

statutory suit to quiet title and remove clouds from title in, 1396,

notes, 1397, note, 2157, note.

NEW MEXICO,
[notice of lis pendens in, 640, note.]

recording in, 646, note.

[jurisdiction of equity over administration of decedents' estates in,

1154, note.]

NEW YOEK,
seal presumptive evidence of consideration in, 70, note,

lost negotiable instruments, how sued on in, 71, note,

equity jurisdiction co-extensive with English chancery in, 284, 342,

345.

statutory provisions concerning, 284, note,

reformed procedure adopted in, 40, note, 287.

time within which widow must elect in, 513, note,

actual notice in, 596, note,

notice of lis pendens in, 640, note,

recording in, 646, note, 733, note.

effect of other kind of notice in absence of record in, 664, note.

assignments of things in action in, 705, note,

definition of mistake in proposed code of, 839.

of fraud, 873, note.

of duress and menace, 950, note,

[spendthrift trusts in, 989, note.]

deeds of trust in, 995, note,

express trusts in, 153, note, 1003, note, 1004.

powers in trust in, 1002, 1004.

charitable trusts in, 154, note, 1029, note.
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"voluntary and involuntary" trusts in proposed code of, 1030.

resulting trusts abolished where price paid by one and title taken by

another in, 1042, note.

trust arises in favor of creditors, 1042, note,

powers, duties, and liabilities of express trustees in proposed code

of, 1061, note, 1086, note,

passive trusts for married women abolished in, 1098, note,

statutory provisions concerning married women's separate property

and contracts in, 1099, note,

married women's power of disposition of separate estate in, 1105,

note,

married women's contracts in, 1126, notes,

lapsed legacies and devises in, 1145, note,

equity jurisdiction over administration of decedents' estates in, 349,

note, 1154.

mortgages of land in, 74, 163, note, 1188.

grantor's lien on conveyance exists in, 1249.

whether assignable, 1254, note,

real party in interest to sue in, 1273, note,

assignments of possibilities and expectancies in, 1285, note,

suing of representatives of deceased joint debtor in, 1301, note.

where deceased joint debtor is surety, 1302, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

interpleader, rule as to, 1461.

interpleader in legal actions in, 1329, note, 1482, note,

appointment of receivers in, 1335, note, 1494, note,

receivers for corporations, statutes, 1548, note,

receivers, supplemental proceedings, 1581.

granting injunctions in, 1337, note, 1683, note,

injunctions in taxpayers' suits against municipality, 1769.

injunction against taxation,

cloud on title, 1811.

unconstitutionality of taxing act, 1819.

special assessments, injunctions against, jurisdictional defects, 1865.

eminent domain, elevated railroad cases, injunction, 1884.

legal and equitable defenses united in same answer in, 1368, note.

statutory suit to quiet title in, 1396, notes, 2157, note.

NON COMPOTES MENTIS,
proceedings determining persons to be, are remedial, 98, 113.

are exclusively equitable, 171.

inadequacy in transactions of persons, relieved against, 928.

transactions of persons, when invalid, 946.

may bo beneficiaries, 987.

jurisdiction of equity over persons and property of persons, 1311, 1314.
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origin of the jurisdiction, 1311.

delegated by the crown, 1311.

of the control of committees, 1311.

mode of exercising jurisdiction in E'ngland, 1312.

jurisdiction in the United States, 1313.

conferred by statute; extent of legislation, 1313.

to compel accounting of committees, 1097, 1313.

in cases of weak and unsound mind, 1314.

See Lunatics; Idiots; Drunkards, etc.

NOETH CAEOLINA,

equity jurisdiction in, co-extensive with English chancery, 285, 342,

345.

statutory provisions concerning 285, note,

reformed procedure adopted in, 40, note, 287.

election of widow concerning dower in, 494, note,

notice of Us pendens in, 640, note,

recording in, 646, note.

assignments of things in action in, 705, note.

effect of other kinds of notice in absence of record in, [664 note], 759.

[spendthrift trusts in, 989, note.]

[parol trusts in, 1006, note.]

"charitable trusts in, 1029, note,

statutory, provisions concerning married women's separate property and

contracts in, 1099, note,

married women's power of disposition of separate estate in, 1105,

notes,

married women's contracts in, 1126, note.

equity jurisdiction over administration of decedents' estates in, 1154.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance does not exist in, 1249.

real party in interest to sue in, 1273, note,

equitable decrees and remedies operating in rem in, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note,

appointment of receivers in, 1335, note, 1494, note.

receivership in suits between co-owners, 1508.

granting injunctions in, 13.37, note, 1683, note,

injunctions against taxation in, 1781.

remedy by suit to recover back, 1805.

want of jurisdiction of taxing body, 1820.

legal and equitable defenses united in same answer in, 1368, note,

specific performance of verbal contracts part performed in, 1409, note,

2245.

VI—390
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NORTH DAKOTA,
reformed procedure adopted in, 287.

statutory provisions concerning equity jurisdiction in, 287, note,

[recording in, 646, note.]

[effect of other kind of notice in absence of record, 664, note.]

[mortgages of land in, 1188, note.]

statutory vesting title by decree, 1434, note,

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note.

injunction against taxation, intent to misapply funds not considered,

1822.

NOTICE,
recording as affecting equitable rules concerning, 76.

maxim, When there are equal equities the first in time shall prevail,

applied to, 416, 591.

When there is equal equity the law must prevail, applied to,

416, 591.

importance of doctrine of, in determining when equities are equal,

591.

general rule as regards one purchasing with, 591.

whether entire doctrine of, based upon fraud, 591, 660, 665.

objects of, 592.

to affect priority of right, 592.

as a badge or ingredient of fraud, 592.

knowledge and, distinguished, 592, 594, 603.

effects produced are the same, 592, 603.

kinds of, actual and constructive, 593.

legal effect of each, the same, 594, 690.

definition of, 594.

distinction between, and evidence to prove, 594.

actual, 595-603.

what is, 593, 595.

distinction between, and constructive, depends on manner of in-

formation, 595, 596, 604.

not inferred by presumption, but conclusion of fact, 595, 596,

610.

when shown by indirect evidence, 596.

illustrations of the operation of, 596, notes.

interpretation of statutes requiring "actual," 596, note,

vague rumors, hearsay statements, whether constitute, 597, 602.

information sufiicient to put prudent man on inquiry constitutes,

597.

how far should be prosecuted, 596, 597, 601.

[must be of such nature as to lead to discovery of conflict-

ing claim, 597, note.]

kind and amount of information necessary to constitute, 599.
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information concerning conflicting claim or encumbrance, 599.

given by a relative or friend, 599.

•what circumstances sufficient to constitute ; relationship, in-

timacy, inadequacy, defective recording, etc., 600.

[knowledge that purchase money was unpaid, sufficient to

charge with notice of vendor's lien, 600, note.]

by extraneous facts, 600, 610.

effect of explaining or contradicting information given, 599, 601.

information by whom may be given, 599, 602.

when must be given and received, 602, 671, note,

effect of knowledge, 592, 603.

[need not be acquired in same transaction, 603, note.]

[may come from any source, 603, note.]

constructive, 604-676. '

what is, 593, 604, 605.

inferred by legal presumptions, 596, 604.

arises where facts would put prudent man on inquiry, 597, 606.

what is due inquiry, 607, note,

presumption when rebuttable, 596, note, 606, 607.

when due inquiry has been made, 607, 624, note,

classes of cases where rebuttable, 607, note, 610, 624, 625.

presumption, when conclusive, 596, note, 606, 608.

classes of cases when conclusive 607, note, 627, 669, 673.

by extraneous facts, generally acts of fraud, negligence, or

mistake, 610-613.

criterion is that matters would put man on inquiry, 610.

presumption is rebuttable, 607, note, 610.

narrow operation of extraneous facts constituting, in

America, 610, note,

visible objects and structures, constituting, 611.

absence or non-production of title deeds, constituting, 606,

612.

information of other facts, although perfect record title,

613, 659-665.

by possession or tenancy, 614-625.

general rules as to, to purchasers and encumbrancers, 614,

615.

by grantee or vendee whether, to subsequent grantee with

record title, 615, 664.

[by tenant in common, 616, note.]

by lessee whether, of subsequent and collateral agreement,

616, 625.

possession whether, of different title, where a title recorded,

616.

grantor remaining in possession whether, 616, note, 617.

tenant's possession whether, of lessor's title, 618, 625.
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[where grantor's tenant becomes grantee's tenant, 618,

note.]

[not notice of title of one claiming adversely to possessor,

618, note.]

[not notice of rights of which possessor was ignorant, 618,

note.]

when actual, open, exclusive occupancy, 615, 620.

[possession of wife not, of her rights, 620, note.]

[sufficiency of acts of occupation; examples, 620, note.]

when premises vacant not, of last occupant's title, 621.

when are premises vacant, 621.

constructive possession, whether constitutes, 621.

.third person receiving rents and profits as constituting, 621.

time of possession, 622.

presumption is rebuttable, 607, note, 623, 624.

decisions in various states as to possession constituting,

664, note.

by recital or reference in instruments of title, 626-631.

general rule as to recitals or references, 626.

presumption conclusive, 607, note, 627.

rules apply to unrecorded instruments, 627.

extent of, 628-631.

separate instruments in chain and provisions contained,

626, 628.

collateral instruments referred to, 628.

matters purely collateral, 629. .

instrument executed and others referred t'o thereby, 630.

description and character of parties to instrument, 630.

instrument in contemplation of execution, 631.

erroneous or vague information, 631.

between whom operates, 631.

grantee by quitclaim deed, whether charged with, 631,

note, 753.

by lis pendens, 632-640.

rationale of doctrine, 632.

general rule, 633.

doctrine of, essential incident of equitable suits, 633.

whether principle of, applies to actions at law, 633.

begins with service of subpoena or other process. 634.

[in some states, from filing of bill, 634, note.]

how long continues and when ends, 634.

[ended by abandonment or dismissal of suit, 634, note.]

[effect of appeal or writ of error, 634, note.]

suit must be prosecuted in good faith and with diligence,

634.

what allegations in plpf) dings necessary, 634.
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[effect of amending bill. 634, note.]

rules should apply to counterclaims and cross-complaints

under reformed procedure, 634.

rule extends to suits concerning land, 635.

[extends to timber growing on land in suit, 634, note.]

[examples of suits concerning land, 635, note.]

how far extends to suits concerning personal property,

636.

negotiable instruments, 636.

yrho are affected by, 637, 638.

purchaser from one not a party, 637.

[purchaser at foreclosure sale, 637, note.]

prior right acquired before commencement of suit, 637.

[right of mortgagee purchasing at his own sale,

, 637, note.]

[right of holder of prior unrecorded deed or mort-

gage, 637, note.]

purchaser from either litigant party, 638.

[creditors' bill not notice of claims of other cred-

itors than plaintiff, 638, note.]

not favored by courts of equity, 639.

statutory notice of lis pendens, 639, 640.

by judgments, 641—643.

original equity doctrines, 641.

legislation concerning docketing, 641, 642.

rules concerning, 643.

by registration or recording of instruments, 644—665.

statutory system in E'ngland, 645.

in the United States, 646.

theory, scope, and object of legislation, 647-649,

equitable estates are embraced within legislation, 649.

requisites of record in order to be notice, 650-654.

instrument must be of kind of which recording author-

ized, 651.

recording of deed transferring chattels, 651, note,

unauthorized recording of assignment of mortgage, 651,

note,

must be duly executed and acknowledged, 652.

[acknowledgment regular on face, irregular in fact,

652, note.]

record must be made in proper form and manner, 653.

recording in wrong book, 653, note.

[where record is notice from time of filing for

record, 653, note.]

[index not essential, in general, 653, note.]

[effect of destruction of records, 653, note.]
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record must be made in county where land situated, 653.

record must be true copy, 654.

[error in name, 654, note.]

[failure to copy acknowledgment, 654, note.]

[omission of copy of seal, 654, note.]

only notice of what is contained in itself, 654.

Seed and defeasance constituting mortgage must be

recorded together, 654, note, 658.

premises how must be described, 654.

[where record shows mistake, whether purchaser

put on inquiry, 654, note.]

[description of debt, in mortgage, necessity of, 654,

note.]

recording of copy instead of original, 654.

extent to which record is notice, 655.

[of breach of trust or constructive fraud, 655, note.]

to whom record is notice, 656-658,

not to prior parties, 657.

[not to prior mortgagee, 657, note.]

to subsequent purchasers under same grantor, 656, 658,

761.

who constitute the same grantors, 658, note,

effect of perfect record, 658, 761.

record of instruments made by vendor prior to vendor's

record, 658.

estoppel, where record, on assignee of title subsequently

acquired, 658, note,

effect of other kind of notice in absence of record, 613, 659-

665.

will postpone a subsequent and recorded instrument,

430, 613, 659, 692, 730, 759.

defective deeds and mortgages, 659, note,

whether fraud the foundation of rule, 660, 665.

kinds of notice sufficient to produce effect, 661-665.

whether actual or constructive, 661-664.

facts giving rise to, 664.

rationale of notice in place of record, 665.

constituting notice preventing bona fide purchase, 757-761.

See Bona Tide Purchaser.

between principal and agent, 666-676.

general rule that notice to agent is constructive notice to

principal, 666.

rule embraces all who act for others in business relations,

* 667.

applies where same agent acts for both parties, 667.
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[does not apply to notice to stockholders of a corpora-

tion, 667, note.]

[applies to sub-agents, when, 667, note.]

does not apply where agency for ministerial act, 668.

whether applies to attorney at law, 666, note, 668.

notice must be within scope of agent's authority, 668.

agent must be attorney in fact, 668.

notice to agent may be actual or constructive, 669.

to principal is constructive, 669, 673.

notice must be given agent during actual employment, 670.

must h€ given in same transaction sought to be affected,

671, 672.

when may be given in prior transaction, 672.

information must be material and such as agent i3 bound

to communicate, 673.

presumption of communication to principal, 669, 673.

is generally conclusive, 607, note, 669, 673.

when not conclusive; agent's fraud, 674, 675.

rule is based upon policy and expediency, 666, 676.

effect of, on equities, 688-692. See Priorities.

by assignee of thing in action to debtor, holder, or trustee, to estab-

lish rights of priority, 694-697. See Priorities.

diligence in giving, to prevent his subsequent acts, 702.

when should be given to cut off equities in assignments of things

in action, 704-706.

.priorities between unrecorded mortgages and liens and subsequent

judgments where, 723.

where purchase with, at execution sale, 724.

whether equity protected by legal estate obtained after, of prior

equity, 729, 756.

of existing equities, as affecting priorities among estates, interests,

etc., 727, 730.

of assignments of mortgages, priorities depending upon, 733, 734.

resulting trust enforced against all persons taking with, 1043.

rights and liabilities of transferee of trust property with, of trust,

688, 988, note, 1048.

of subsequent encumbrance or conveyance, as affecting mortgages to

secure future advances, 1198, 1199.

as affecting mortgagee's right to release, in contribution or exonera-

tion on redemption, 1226.

to creditor-assignee of fund necessary to absolute assignment, 1281.

equitable assignments and liens available against subsequent pur-

chasers with, 1291.

NUISANCES,
legal estate may be protected against, by exclusive equitable remedy

of injunction, 138, 170, 221, 1346, 1926-1956.
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remedy at law must be inadequate, 221, 1346, 1927.

final relief granted on injunction in cases of, 237.

[where nuisance abated pending suit, 237, note.]

relief against private, in equity, to prevent multiplicity of suits, 252,

257, 271, 273.

equity jurisdiction over, when abolished by statute, 281.

of courts of New Hampshire over, 307, 308.

of courts of Massachusetts, 319.

of courts of Maine, 331.

not restrained where estoppel by acquiescence, 817, 1951.

suit in equity to abate, where must be brought, 1318, note, 1439.

public, when restrained, 1349, 1892-1894, 1956.

injunction by individual to restrain, 1892.

injunction by state to restrain, 1893.

injunction by state against analogous act's, 1894.

private, when restrained, 1350, 1926-1955.

nature of the jurisdiction, 1926.

when the legal remedy is adequate, 1927.

extent of the jurisdiction, 1928-1931.

^ irreparalbe and continuing or recurring nuisances, 1928.

illustrations, 1929.

y injunctions on the sole ground of preventing multiplicity of

suits, 1930.

miscellaneous grounds of jurisdiction, 1931.

y what the plaintiff must allege, 1932.

previous trial at law, 1933-1936.

not necessary to granting of temporary injunctions, 1934.

nor in all cases of permanent injunction, 1935.

eases in which it is important, 1936.

threatened nuisance, 1937-1939.

imminent danger, 1937.

illustrations, 1938.

must threatened injury be irreparable? 1939.

damage necessary to justify injunction, 1940.

criminal and statutory nuisances, 1941.

motive of defendant, 1942.

balance of injury, 1943-1945.

between private parties, 1944.

between plaintiff and the public, 1945.

nuisance easily avoided by plaintiff, 1946.

relief given, 1947-1950.

mandatory injunctions, 1359, 1947, 2057.

form of injunction, 1948.

temporary injunctions, 1949.

complete relief, 1950.

estoppel, acquiescence, laches, 817, 1951.
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parties, 1952.

reasonable use not a defense, 1953.

other contributing causes, not a defense, 1954.

legalized nuisances, 1955.

violating easements, restrained: ancient lights; excavations; pollut-
ing and diverting streams, etc., 1351, 1357, note, 1957-1978.

See Easements; Watee Eights.

o
OFFICE,

contracts for procurement of, illegal, 935.

OFFICERS,
removal and appointment of, of corporations, as an equitable remedy,

112, 138, 171.

decrees of equity carried into effect by statute by, 135, 170, 428 1317
1434.

'

contracts interfering with election of, illegal, 935.
made with, interfering with governmental functions, illegal, 935.

persons not restrained from acting as public, 1345, 1756-1758.
illegal, unlawful, or improper acts of public, restrained, 1345, 1743-

1761. See Public Officers.

imposition or enforcement of taxes, 258-260, 265, 270 273 1345,
note.

See Taxes.

OHIO,
equity jurisdiction, extent of, in, 287, 342, 345.

statutory provisions concerning, 287, note,
reformed procedure adopted in, 40, note, 287.
election of widow concerning dower in, 494 note,
notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note, 759.
assignments of things in action in, 705, note,
statute of uses in, 986, note,

charitable trusts in, 1029, note,

statutory provisions concerning married women's separate property
and contracts in, 1099, note,

married women's power of disposition of separate property in, 1105,
note,

married women's contracts in, 1126, notes,

equity jurisdiction over administration of decedents' estates in 349
note, 1154. '

'

mortgages of land in, 163, note, 1187.
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grantor's lien on conveyance exists in, 1249.

whether assignable, 1254, note,

real party in interest to sue in, 1273, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note,

appointment of receivers in,- 1335, note, 1494, note,

granting injunctions in, 1337, note, 168.3, note.

injunctions in taxpayers' suits against municipality, 1771.

taxation, injunctions against, 1838.

special assessments, injunctions against, not for irregularity, 1863.

legal and equitable defenses united in same answer in, 1368, note,

necessity for injunction restraining action at law where new parties

required obviated in, 1372, note,

statutory suit to quiet title in, 1396, notes, 2157, note.

[OKLAHOMA,]
[mortgages of land in, 1188, note.]

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note,

injunctions against taxation, 1839-1841.

irregularities, 1783.

plaintiff must come into equity with clean hands, 1792.

intent to misapply funds, not considered, 1822.

increase of assessment, 1840.

tender, 1841.

OEEGOTiT,

seal presumptive evidence of consideration in, 70, note,

equity jurisdiction, extent of, generally, in, 285, 345.

statutory provisions concerning, 285, note,

inadequacy of legal remedies as affecting, 342, 344, 345.

reformed procedure adopted in, 40, note, 287,

election of widow concerning dower in, 494, note,

notice of lis pendens in, 640, note,

recording in, 646, note, 733, note.

effect of other kind of notice in absence of record in, 664, note,

[charitable trusts in, 1029, note.]

statutory provisions concerning married women's separate property

and contracts in, 1099, note,

married women's contracts in, 1126, note,

equity jurisdiction over administration of decedents* estates in,

1154.

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance exists in, 1249.

[whether assignable, 1254, note.]
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OREGON—Continued.

real party in interest to sue in, 1273, note.

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note,

appointment of receivers in, 1335, note, 1494, note,

granting injunctions in, 1337, note, 1683, note,

injunctions against taxation,

irregularities, 1783.

want of jurisdiction of taxing body, 1820.

injunctions against special assessments,

irregularities, 1863,

jurisdictional defects, 1865.

discretion of officers, 1868.

estoppel, 1877.

legal and equitable defenses united in same answer in, 1368, note.

statutory suit to quiet title in, 1396, notes, 2157, note.

OWELTY OF PARTITION, 2140.

P
PARAPHERNALIA,

what are, and rules concerning, 1112.

PARENT AND CHILD,
what rights and duties between, belong to equity, 99, 100.

legacy given by parent to creditor-child, whether in satisfaction, 539.

•debt to child, whether satisfied by advancement in parent's lifetime,

540.

legacies to child, whether satisfied by portions and advancements,

553-564. See Satisfaction.

portions, whether satisfied by subsequent legacies, or other similar

provisions, 565-568. See Satisfaction.

defective execution of powers aided on behalf of child, 588, 589, 834.

inadequacy in contract between, constituting constructive fraud,

928, note,

rewards to parents for procuring or consenting to marriage with

child illegal, 931.

dealings between, when invalid, 962.

covenant by parent to settle on child created use, 981.

trust inferred in property conveyed to parent for maintenance of

family or children, 1012.

trust arising where parent purchases property with child's money,

1037, note, 1049.

no trust results where parent purchases property in child's name, 981,

1039, 1041.
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PARENT AND CHILD—Continued.

nor in conveyances from parent to child, 981.

legacy to child, whether preferred in abatement, 1141.

child when removed from custody of parent, 1307.

parent when allowed for maintenance of child, 1309, note.

See, In Loco Parentis; Advancements; Portions.

PAETIES,
rules as to joinder of, at common law, 113.

in equity, 114.

where rules as to, prevented action at law, equity has concurrent

jurisdiction, 189.

relation and situation of, to each other, in order that discovery may
be granted, 198-200. See Discovery.

in actions to prevent multiplicity of suits, 251, 267, 269. See Mul-

tiplicity of Suits.

where breach of trust committed among co-trustees, 1081.

real party in interest to. sue under reformed procedure, 1273.

effect of, on assignments of things in action, 1274.

in suits against directors of corporations, 1091-1095. See DiRECTOES.

where one joint debtor has died, 409, 1301, 1302.

receiver, when necessary party, 1617,

in injunctions against nuisance, 1952,

in injunction to protect easements, 1974.

injunctions restraining actions at law under reformed procedure,

where new, required, 1372.

in establishing disputed boundaries, 1385, note, 2121.

in suits for partition of land, 1387, note, 2131, 2135-2137.

in suits to quiet title, 1397, note, 2161.

in creditors' suits, 2313-2315,

parties plaintiff, 2313.

parties defendant, 2314.

joinder of parties plaintiff, 2315,

one creditor suing in behalf of others, 2315.

in partnership suits, parties plaintiff, 2367.

PARTITION OF LAND,
defined, 2123.

remedy of, belongs to concurrent jurisdiction, 140, 174, 185, 735,

note, 1379, 1427.

substantially the same at law and equity; estate or right directly

established or recovered, 110, 140, 174, 180, 1378, 1426.

based upon inadequacy of legal remedies, 174, 180, 1379, 1387,

1427, 2125.

has almost displaced legal remedy of, 1379, 1427, 2125.

legal remedy, where retained in modified form, 110, note,

"ejectment" used for purpose of, under reformed proce-

dure, 110, note.
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PARTITION OF LAND—Continued.

maxim, He who seeks equity must do equity, applied in suits for,

393, note,

decree did not pass title, 1433.

decree may by statute rest upon service by publication, 1436.

receivers appointed in suits for, 1333, 1507.

common-law remedy; extent and insufficiency, 1386, 2124.

early origin and extent of equitable jurisdiction, 1387, 2125.

limitations on the right to, 2130.

who may be bound by decree in, 1387, 2135-2138.

parties in suits for, 1387, note, 2131, 2135-2137.

who is entitled to partition, 2131.

effect of disseisin, 2132.

rule in equity, 2133.

parties defendant, 2135.

persons under disability, 2136.

holders of particular estates and interests, 2137.

estates of persons not in being, 2138.

title of defendant to be shown by complainant at law; discovery in

equity, 1386, 1388, 2124, 2134.

complainant must show title in himself, 1386, 1388, 2124, 2134.

where disputed; legal and equitable titles, [177, note], 1388, 2134.

[retention for determination of legal title, 241, note], 2134.

property subject to, 2126.

future estates, 2128.

of equitable estates and incorporeal hereditaments, 1388, 2126, 2129.

other property, 2129.

accounting in, where joint owner or owner in common receives more

than share of profits, 1389, 1421, note, 2142, 2360.

reimbursement in, for expenditures by one of parties, 393 note, 1240,

note, 1389, 2141.

inconvenience or difficulty in, no ground for refusing relief, 1389, 2130.

incidental relief in equity, 2139.

effected by mutual conveyances; "owelty" of partition, 1389, 2143,

2140.

mode of partition, 2143.

by means of sale; consent, 1390, 2144.

land not converted when sold by court, 1167, note.

PARTITION OF PERSONAL PROPERTY,
remedy of, belongs to concurrent jurisdiction, 185.

estate or interest is directly recovered or established, 1378, 1426.

remedies at common law, 1391, 2127.

jurisdiction of equity to decree, or sale, 1391, 2127.

title tried by equity where disputed in, 1392, 2133.

PARTNERS,
dealings between, are fiduciary, 963.
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PARTNERS—Continued.

surviving, whether trustees for estates of deceased, 1044, note, 1046.

resulting or constructive trust in property purchased by, vyith part-

nership funds, 422, 587, 1049.

constructive trust where one of several, obtains renewal of lease in

his own name, 1050.

must not act inconsistently with partnership's interests, 1077.

are quasi trustees, 157, 1088.

lien of, enforced by equity, 1243.

receivers, when appointed in suits between, 1333, 1499-1506.

See Receivers.

injunctions granted in controversies between, 1345.

accounting between, in equity, and rules arising from, 1421, 2363-2372.

See Paktnership Bills.

PARTNERSHIP BILLS,'
in general; suits for dissolution, 2363.

suits for accounting, 2364-2370.

legal remedy, 2364.

dissolution necessary, 2365.

accounting without dissolution, 2366,

who may bring suit, 2367.

grounds for refusal of relief, 2368.

statute of limitations; laches, 2369.

distribution of partnership property, upon dissolution, 2370.

rights of creditors in partnership property, 2371.

in separate property, 2372.

receivers, 1499-1506,

See Receivers.

PARTNERSHIPS,
suits to wind up and distribute assets of, are pecuniary remedies,

112, 186.

what questions growing out of, belong to concurrent jurisdiction, 186,

1416, 1432.

suits between, having common member belong to concurrent juris-

diction, 175, note, 189.

rule that jurisdiction attaching for any purpose extends to whole

controversy applied to, 239.

[not, when no right to equitable relief is made out, 237, note.]

jurisdiction of equity in affairs of, not lost by relief given at law,

280, 1154.

maxim, Equality is equity, applied in settling up affairs of, 410.

property of, after insolvency or dissolution, a trust fund for benefit

of firm creditors, 1046.

conversion of lands of, when and for what purposes takes place, 1166,

note.
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affairs of, settled up in equity, although probate courts afford relief,

1154.

agreements not specifically enforced, 1405, note, 2177.

dependence of equity jurisdiction over, on accounting, 1421, 2362.

See Partners.

PART PERFORMANCE,
specific performance of verbal contracts decreed when, 1409, 2239-2252.

See Specific Performance.

PASSWAYS,
equity will determine location of, 185, note.

PATENTS,
conveyance of, equity will compel, when, 186, note, 2173.

injunction when granted to restrain infringement of, 1352, 1979-1993.

in general, 1979.

requisites of bill, 1980.

magnitude of injury is immaterial, 1981.

paper patents, 1982.

incidental relief; accounting; damages, 1983.

retention of bill after failure of right to injunctive relief, 1984.

government contracts, 1985.

defenses, 1986-1988.

in general, 1986.

monopolies, 1987.

established license fee, 1988.

hardship, 1988.

abandonment of infringement, 1989.

laches, 1990.

restraining order, 1991.

preliminary injunction, 1992.

final injunction, 1993.

PEACE, BILLS OF. See Bills of Peace; Multiplicity of Suits.

[PECUNIARY RELIEF. See Money.]

PENALTIES.
equitable doctrines concerning, adopted by courts of law, 72, 434.

equitable relief against, as applied to mortgages, 162, 382, 433, 1180.

^ discovery subjecting to, not compelled, 202.

jurisdiction of courts of Maine to relieve from, 325.

exacted by the common law, 72, 379, 381.

maxim. Equity looks at the intent rather than the form, applied to,

381, 433.
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equitable jurisdiction over, whether embraced in that of accident,

433, note,

when relieved against; general doctrine, 381, 433.

original extent and growth of, 381, 433.

test is whether compensation can be adequately made, 381, 433.

damages how ascertained when relief against, given, 433.

form of relief against, 434.

what are, 435, 436, 441.

stipulations to secure payment of money alone, 433, 436, 441.

stipulations not, 437-445.

when in the alternative, 437.

for reduction of existing debt upon prompt payment, 438.

for acceleration of payment of existing debt, 439.

may be waived by creditor, 439.

relieved against when accident, mistake, or fraud involved,

439, 826, 833.

for liquidated damages, 440-445.

whether penalty or liquidated damages, on what depends

generally, 440, 445.

effect of use of words "penalty" and "liquidated dam-

ages," 440.

tendency towards, in doubtful cases, 440.

mere largeness of sum, whether reason for holding to be,

440.

rules determining liquidated damages and, 441-445.

larger sums sec^uring payment of smaller are, 433, 436,

441.

how regarded at law, 441, note,

agreements for performance of single act, where dam-

ages not easily ascertainable, 442, 445.

whether rule -applies to sale of goods, chattels, and

securities, 442, note,

agreements for performance of several acts each, 443,

445.

party liable in same amount, whether partial or com-

plete default, 444.

agreements for performance of one of several acts,

where damages not easily ascertainable, 445.

specific performance or injunction cannot be resisted by payment of,

446, 1722.

not decreed where party recovered judgment at law for dam-

ages, 446.

not decreed where sum to be paid is liquidated damages, 447.

forfeitures, whether governed by same rules as, 449, 456.

statutory, not relieved against, 458.

See FoEFEiTURES; Liquidated Damages.
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PENNSYLVANIA,
law and equity systems distinct, but administered by same tribunal

in, 41, note,

legal actions for partition and admeasurement of dower retained in,

110, note,

equity jurisdiction in, limited by statute, 286, 338-341.

statutory provisions concerning, 286, note, 340.

equitable powers of common-law courts in, 116, note, 339, 340.

originally not given to courts, 116, note, 339, 340.

finally given by statute, 340.

election of widow concerning dower in, 494, note,

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note,

fraud the essence of estoppel by conduct in, 805, \iote.

peculiarity of trusts in, 986, note.

for married woman not valid unless married or contemplating

marriage, 986, note, 1009, note, 1109, note,

property given on passive trusts may not be liable for beneficiary's

debts in, 989, note.

[spendthrift trusts in, 989, note.]

doctrine of precatory trusts restricted in, 1015.

charitable trusts in, 1029, note. n

statutory provisions concerning married women's separate property

and contracts, 1099, note,

married women's power of disposition of separate estate in, 1105,

note,

restraint on anticipation operates only during single marriage in,

1109.

married women's power of contracting in, 1126, note,

jurisdiction of equity over administrations in, 348, note, 1154.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance does not exist in, 1249.

jurisdiction of equity over persons of unsound mind expressly given in,

1313, note,

receivers for corporations, statutes, 1548, note,

injunctions, statutory regulations, 1683, note,

taxation, injunctions against, 1806.

PERCOLATING WATER. See Water Rights.

PERFORMANCE.
distinction between, and satisfaction, 578, 586.

doctrine of, rests on refusal to admit double benefits, 578.

right of election does not exist when, 578.

application of maxim. Equity imputes intent to fulfill an obligation

to, 421, 578, 579.

VI—391
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PEEFOKMANCE—Continued,

definition of/ 579,

two classes of cases involving doctrine of, 579.

covenant to purchase and settle or convey lands, 580-583.

purchase and suffering lands to descend presumed to be with

intention of, 580.

covenant may be of various forms, 581.

purchase of less value than specified pro tanto, 582.

lands owned when covenant made and suffered to descend,

not in, 582.

property purchased of different nature or estate presumed

not to be in, 582.

effect of provision that purchase to be made with consent

of .trustees, 582.

covenant generally creates no lien on lands afterwards pur-

chased, 583.

presumption may arise of, 583.

presumption destroyed by conveyance, 583,

covenant to leave property by will, 584-586.

share obtained by succession deemed in, 584.

covenant must be broken when, 584.

covenant must not create debt in covenantor's lifetime, 585.
'

a legacy not a, 586.

presumption of, by trustees purchasing with trust funds, 422, 587,

1049.

enforcing agreements partly performed, founded on meritorious or

imperfect consideration, 588-590.

what is meritorious or imperfect consideration, 588.

agreements against and in favor of whom enforceable, 588.

surrender of copyholds against heir supplied, 588.

defective execution of powers when aided, 589, 590, 834, 835.

See Povk'ERs.

PETIJURY,
equitable relief against perjury in action at law, 2077.

PERPETUATION OF TESTIMONY,
suits for, branch of auxiliary jurisdiction of equity, 82, 142, 190.

nature and object of, 82, 210, 211.

practical abolition of, 83, 142, 210, 212.

when and by whom maintainable, 211, 213.

[statutory proceedings, apply to witnesses only, 212, note.]

mode of examining witnesses, 211.

defense of bona fide purchase defeats, 764.

PERPETUITIES,
trust void if conflicting with statute concerning, 987.

trust for accumulation limited by statute of, 992, note.
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PERPETUITIES—Continued.

trusts permitted in certain states, subject to rules concerning, 1003,

1004.

charitable trusts, whether subject to doctrines concerning, 154, 1018.

PERSONAL ACTS,
specific performance of, not in general decreed, 1343, 1402, note, 1405,

note, 1710, 2179-2183. -See Specific Performance.

may be negatively enforced by injunction, 1343, 1402, note, 1710-1713,

2181, 2197. See Injunctions.

PERSONAL INJURY,
receivers, ante-receivership claim for, has no preference, 1658.

PERSONAL PROPERTY, partition of, 2129.

contracts relating to, specific performance.

See Specific Performance of Contracts; Chattels.

PHYSICIAN AND PATIENT,
dealings between, when invalid, 963,

PICKETING,
injunction against, 2028-2031.

See Freedom of Trade ob Employment.

PIN-MONEY,
what is, and rules concerning, 1111,

PLEADING,
in suits for discovery, 198.

in suits against directors when corporation refuses to sue, 1095.

where infant is sought to be made a ward of court, 1305.

laches, excuses for, 1457.

by plaintiff in interpleader, 1328, 1479.

receivers, actions by, necessary allegations, 1604, 1605.

injunction against trespass, 1914.

injunctions, nuisance, 1932.

injunction, infringement of patent, 1980.

in suit to establish disputed boundaries, 1385, 2121.

in statutory suit to quiet title, 1396, note, 2163, 2164.

creditors' bills against stockholders, 2332.

See Bill; Cross-bill; Reformed Procedure; Counterclaim; Cross-

complaint.

PLEDGES,
equitable estates arising from; branch of exclusive jurisdiction, 150.

at law, what are, 1229.
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PLEDGE'S—Continued.

property of pledgee in, 1229.

distinction between, and mortgages of personal property, 1229.

remedy of pledgor at law, by tender and suit, generally adequate,

1231.

jurisdiction and remedies of equity concerning, 164, 1231.

when pledgor may sue to redeem, 164, 1231.

pledgee may sue to foreclose, 164, 1231.

foreclosure, when must be resorted to, 1231.

executory agreements pledging property, equitable liens, 1237.

PLEDGOR AND PLEDGEE,
owner of stock estopped where pledgee makes wrongful transfer,

710, 711.

pledgee of stock may sue wrong-doing directors to protect Ms in-

terests, 1096.

property of pledgee in pledge at law, 1229.

remedies of, at law and in equity, 1229, 1231.

See Pledges.

POLICIES OF INSURANCE,
forfeiture of, for non-payment of premiums at stipulated time, not

relieved against, [450, note], 486, note.

notice to company of assignment of, necessary to determine assignee's

priority, 695.

should be given to managing officer of company, 696.

may be corrected or canceled in equity, 856, note, 871, 912, note, 914,

note, 1376, 1377.

reformed and enforced after loss in same suit, 238.

as subjects of donations causa mortis, 1148.

equitable lien on proceeds of, for payment of premiums, 1243. -

companies may interplead claimants of insurance money, 1327, note,

1477.

See Insurance.

POLITICAL ACTS,
injunction will not He to restrain, 1746.

POLLUTION OF RUNNING WATERS enjoined, 1975.

PORTIONS,
meaning of, 553.

satisfaction of legacies by, 553-564. See Satisfaction.

satisfaction of, by subsequent legacies or other similar provisions,

565-568. See Satisfaction.

See Advances.
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POSSESSION,
by third person, of land, notice to purchaser, 606, 614—625, 664.

See Notice.

[one out of, cannot maintain bill to recover, 177, note.]

[lessee out of, cannot try right of one in, 177, note.]

[receiver, out of, cannot recover, from stranger in, in equity, 177,

note.]

[decree for, as incidental to o1;^er relief, 177, note.]

[not when right to other relief does not arise until legal title

established, 177, note.]

as giving precedence among assignees of things in action, 698, note,

774, note.

of receiver, protected. See Eeceivees.

injunction to protect, 1919.

injunction to restore, 1921.

•when required by plaintiff in statutory suit to quiet title, 1396, 1397,

2158, 2159. See Quieting Title.

in suits to remove cloud from title, 1399, note, 2153, 2154.

•whether part performance sufficient to enforce verbal contract, 1409,

2241-2243, 2245.

POSSIBILITIES,
not sufficient interests to maintain suits to perpetuate testimony, 211.

assignments of, 168, 1285-1291. See Assignments.

POST OBIT CONTEACTS,
relief against, 954.

POWEES,
maxim. Equality is equity, applied to appointments under trust, 411,

1002.

cases of election arising under appointments in pursuance of, 478-

480.

accidental entire non-execution of, not supplied, 590, 828, note, 834,

1002.

supplied where accompanied with a trust, 828, note, 835, 1002.

defective execution of, through accident or mistake, aided, 589, 590,

834, 871.

agreements to execute, aided, 590, 834.

in favor of and against whom jurisdiction exercised, 589, 590,

834.

•what defects aided, 589, 834,

where statutory, not aided, 590, 834.

fraudulent appointments under, when relieved against, 920.

what are, and control of equity over, 1002.

in trust: what are, and control of equity over, 920, 1002.

appointment and non-appointment by donee in trust powers, 411,

1002.
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POWEES—Continued.

in trust, dispositions valid as, though not as trusts, 1002, 1004.

in trust inferred, when necessary to carry out terms of a will, 1013.

appointment under, by married women; disposition when to be made

by; liabilities of property for debts, 1106, 1123.

doctrine of married women's contracts as execution of power of ap-

pointment, 1122.

POWKRS IN TRUST. See Powees.
"

PR^TORS,
in the Roman law, 5-7;

comparison of, with English courts, 5.

legislative work of, by edicts, 5, 7.

jurisdiction of, ordinary and extraordinary, 6.

ordinary finally abolished, 6.

new actions introduced by, 5, 7.

material for improving jus civile, from whence obtained by, 8.

PRECATORY WORDS,
what are, 1014.

trust inferred from use of, 155, note, 1014-1017. See TRUSTS.

PRECEDE'NTS,
early growing and controlling effect of equity, 49, 58.

equity finally established on a basis of, 59-61.

expansive and flexible nature of equity, 59-61, 67,

PRELIMINARY INJUNCTIONS, 1685.

See Injunctions.

PREFERRED CLAIMS AGAINST RECEIVERS, 1645-1658. See Re-

ceivers.

PRESUMPTION,
where gift made to widow entitled to dower, against obligation to

elect, 493.

of satisfaction of debts and legacies. See Satisfaction.

actual notice- not inferred by, 595, 596.

in favor of and against merger, when arises, 790-793, 798, 799. See

Merger.

of fraudulent representations to induce action, 880.

knowledge of untruth of statement when conclusively presumed, 886.

when does not arise of knowledge of party to whom misrepresentation

made, 891, 895.

fraud not inferred by, 927, note.
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PRESUMPTION—Continued.

of fraud resulting from condition or relation of parties to transaction,

943.

in transactions with persons of weak mind, 947.

of undue influence where antecedent fiduciary relation, 951.

of invalidity in transactions with expectants, heirs, and reversioners,

953.

in transactions between persons in fiduciary relations, 955-965.

See FnAtn), Coxstructive.

intent to defraud creditors by conveyance, when inferred by con-

clusive and rebuttable, 970, 971.

of intention in resulting trusts, 1031, 1036, 1040, 1041.

of fraud against creditors, where price paid by debtor and title taken

by another, 1042.

against trustee for failure to keep full or accurate accounts, 1063,

note,

of donatio causa mortis, when gift made in last sickness, 1146.

of acceptance by donee of gift causa mortis, 1149.

of reconversion, where money to be laid out in land comes into hands

of owner, 1177, note,

in favor of mortgages as against conveyances with agreements to

repurchase, 1195.

against deed absolute in form being a mortgage, 1196.

See Evidence.

PEICE. See Consideration,

PRINCIPAL AND AGENT,
agent cannot be joined as party for purpose of discovery, 199.

notice to agent constructive notice to principal, 666-676. See Notice.

principal bound by wrongful transfer of stock by agent, 710, 711.

estoppel from acquiescence in settlement of accounts between, 820.

duty to disclose in transactions between, 902-904.

liability of principal for frauds of agent, 908, 909.

validity of dealings between, 959.

constructive trust where agent purchases property with principal's

funds, 422, 587, 1049.

ag«nt obtaining renewal of lease in own name, 1050.

agent's wrongful appropriation or conversion of principal's prop-

erty, 1051.

wrongful acquisition of principal's property, 1052.

trustees may act through agents, 1068.

agent must not deal with principal's property for own advantage,

959, 1075.

must not mingle his own with principal's funds, 1076.

must not act inconsistently with principal's interests, 959, 1077.

must not sell principal's property to nor buy from himself, 959,

1078.
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agents may be quasi trustees, 157, 1088, 1097.

corporation directors in what respect agents, 1089, 1090.

liability of directors as agents to stockholders, 1091.

mere mandate to agent directing payment of fund not' equitable

assignment, 1282.

agent, when may interplead principal, 1326, 1327, 1475.

principal when may sue agent for accounting, 186, 1421, note, 2359.

agent when may sue principal, 1421, note, 2359.

PRINCIPLES OF EQUITY, 360, 363-431. See Maxims op Equity.

PRIORITIES,
dependence of doctrine of, on maxim, Where there are equal equities

the first in time shall prevail, 416, 591, 678, 682, 718.

on maxim, Where there is equal equity the law must prevail, 416,

591, 678, 682, 741.

estates and interests to which doctrine of, applies, 679-681.

does not apply to legal estates, 679, 735.

order of time controls, 679.

modification by statutes concerning fraudulent convey-

ances and recording, 680.

applies to equitable estates and interests alone, 681, 735.

principles embodying doctrine of, in general, 682.

superior and equal equities, 683-692.

when equities are equal, 683.

superior equities defined and described, 684^692.

inequality based on form and mode of creation, not recog-

nized, 684.

element of valuable consideration important', 684, 685, 691.

nature of the equities, 685.

interest created by trust, or contract in rem, superior to that

by gift or judgment, 685, 720.

Buperior equities by reason of fraud, 686, 716, 731, 732.

of negligence, 687, 716, 731, 732.

effects of notice on equities, 688-692.

notice of trust, contract, or lien, 688.

of a prior covenant, 689, 692, 1295, 1342, 1693-1706. See

Covenants.

what is notice, 591-676, 690. See Notice.

time of the notice, 691.

notice binding when received before valuable considera-

tion parted with, 691, 750, 755.

whether must be received before conveyance, 691, 755.

of what notice must consist, 692.

in assignments of things in action, 693-715.

order of time docs not generally prevail, 693, 696,
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prevails in certain American states, 695, 1279.

peculiar position occupied by assignments of things in action,

693.

notice by assignee to debtor, holder, or trustee to establish, 694-

697.

unnecessary as against assignor, his volunteers or judgment

creditors, 694, 70-0.

[unnecessary as against' attaching or garnishing cred-

itors, 694, note.]

necessary in England and certain states as against subse-

quent assignees, 695, 713, 989, 1279.

classes of cases to which rule applies, 695.

[notice before assignment is made is ineffectual, 695,

note.]

time when notice should be given, 695, note,

person giving notice must be assignee for value and in good

faith, 695.

to whom and how should be given, 695, 696.

to assignor of debtor's failure to pay unnecessary, 696.

extent of rule; does not apply to assignments of equitable

interests in land, 697, 713.

diligence of assignee in perfecting title and enforcing rights

necessary, 698-702.

laches as cutting off rights of, 698.

steps to be taken by assignee where no notice given, 698.

possession as giving precedence, 698, note, 774, note,

questions in connection with assignment of shares of stock,

699-701.

as between assignee and assignor, or the company, 699.

between assignee's and assignor's judgment creditors,

700.

between prior and subsequent assignees, 698, note, 701,

712, 713, 774.

prompt notice to debtor necessary to prevent' subsequent

acts by him, 702.

payment to or release from assignor before notice, 702.

preventing set-off, by statute, against assignor, 702.

assignments of things in action subject to equities, 703-715.

equities in favor of debtor party, 704-706.

contracts and defenses to which rule applies, 704.

mortgages secured by negotiable notes, 704, note, 1210, note,

equity must exist at time of, or before notice of, assignment,

704.

debtor may be estopped from setting up equities, 704, 820.

code provisions relating to, 705, 706.
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equities between successive assignors and assignees, 707-713.

circumstances giving rise to equities, 707.

conflicting decisions; mode of reconciling, 707.

assignment subject to latent equities, 708, 709.

illustrations, 709.

effect of estoppel on application of rule, 710, 711.

whether rule of estoppel extends beyond assignments of

stock, 710, 711.

subsequent assignee obtaining legal title protected, 698, note,

701, 712, 713, 774.

successive assignments by same assignor to different as-

signees, 713.

equities in favor of third person, 714, 715.

general rule of assignments subject to such equities,

714.

contrary rule, 715.

among equitable estates, mortgages, liens, and other interests, 716-

732.

doctrine of, greatly modified by recording acts, 683, note, 717.

priority of time among equal equities, 718, 719.

general rule that the order of time controls, 413, 591, 678,

682, 718.

simultaneous mortgages; substituted liens, etc., 719.

one equity intrinsically the superior, 720-726.

subsequent specific superior to prior general lien, 685, 720.

prior unrecorded mortgage or lien superior to subsequent

docketed judgment, 719, 721, 722. See Judgments.

where judgment creditor had notice, 723.

prior unrecorded mortgage and purchase at execution under

subsequent judgment, 724, 774.

purchase-money mortgages and judgments against mort-

gagor, 725.

subsequent liens against premises, 725.

[superior to mortgage made and recorded prior to

passing of title, 725, note.]

[inferior to subsequent deed, first' recorded, 725, note.]

subsequent lien superior by reason of fraud in prior, 726.

subsequent perfected chattel mortgage superior to prior lien

by contract, 726.

assignee having priority where fixed by agreement, 726.

Bubsequent equity protected by legal title, 727-729.

general rule that priority is gained, 698, note, 727.

where legal estate is obtained from trustee, 728, 729, 769,

770.

•where equitable mortgages, mortgagor cannot give priority

by conveying legal title, 728.
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legal estate obtained after notice of prior equity, 729.

with regard to bona fide purchaser, 729, 756, 768.

notice of existing equities, 727, 730.

effect' of fraud or negligence upon, 716, 727, 731, 732.

assignments of mortgages; rights of, depending upon, 733, 734.

subject to equities, 704, 733, 753, note, 1210, note,

operation of recording acts, 655, note, 733, 734, 1209, not©,

rights of assignee on unrecorded assignment, 734.

effected by merger, 800.

PRIVACY, RIGHT OF,

injunction to protect, 2053.

PRIVATE PAPERS,
disclosure of, may be restrained, 1340, note, 1353, 1688.

PRIVILEGED COMMUNICATIONS,
discovery of, will not be compelled, 203.

disclosure of, restrained, 1340, note, 1688.

PRIVY COUNCIL,
origin, functions, and composition of, 31.

PROBATE COURTS,
jurisdiction of, generally exclusive, over administration of dece-

dents' estates, 77, 156, 187, 235, 347-350, 1152-1154. See Admin-

istrations.

over election, 518, 519.

legacies, 77, 156, 1129.

construction and enforcement of wills, 77, 156, 1155.

admitting wills to probate, effect of, 913.

infants, 78, 1303-1310. See Infants.

guardians, 1097.

donations causa mortis, 1151.

PROBATE DECREES,
injunctions against, 2064,

PROCEDURE,
at common law as influencing establishment of court of chancery,

21-23.

writs, nature and issuing of, 21. See Writs.

ancient actions, real and personal, 22. See ACTIONS,

meager system of remedies, 23.

retarding development of law, 66.

in suits for discovery, 198.
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in subjecting married women's separate property to contracts, 1123.

in foreclosure of mortgages, 1227, 1228.

in interpleader suits, 1328, 1480.

in suits for assignment of dower, 1383, 2115.

in partition, 2143.

See Reformed Procedure; Pleading; Parties.

PROCESS,
personal service within jurisdiction essential to decree in personam,

1436.

service by publication sufficient in certain statutory decrees in rem,

1436, and note,

equitable relief against judgments for failure to serve, 2084, 2085.

PROFERT,
as ground of equity jurisdiction of suits on lost sealed instruments,

831.

PROMISSORY NOTES. See Negotiable Instruments.

PROMOTERS. See Corporations, Directors.

PROPERTY,
sources of legal and equitable, 366-369.

PROSPECTUSES,
statements in, constituting estoppel, 819.

when fraudulent, 879, 881.

kinds of relief given, 881, 1092.

PROSTITUTION,
contracts promoting or furnishing opportunities for, illegal, 936.

PUBLICATION,
of rival work restrained, when agreement not to publish, 1344, note.

PUBLICATION, SERVICE BY. See Process.

PUBLIC BURDENS,
relieved against in equity, to prevent multiplicity of suits, 258-260,

265, 266, 270, 273, 1345. See Taxes.

PUBLIC OFFICERS,
injunctions against, 1743-1761.

in general, 1743. •

•when granted, 1744.
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when not granted, 1745.

political acts, 1746.

federal officers, 1747.

state officers; tax-payers' suits, 1748.

not, when, in effect, against state, 1749.

executive officers, 1750.

discretionary acts, 1751.

suits by officers against' other officers, 1752.

elections', 1753-1755.

title to public office, 1756, 1757.

possession of office protected, 1758,

payment of salaries, 1759.

removal of officers, 1760.

actions of de facto officers, 1761.

See Officers; Municipal CoRPOBtATiONS ; Taxes.

PUBLIC SERVICE CORPORATIONS,
injunction to enforce obligations, 2054.

PUBLIC WEIGHER,
exclusive right protected by injunction, 2016, note.

PUFFERS,
effect of employment of, at law and in equity, 934.

when sale to be without reserve, 934.

PUFFING,
by vendor allowed, if not misrepresentation or warranty, 87i

0.

QUIA TIMET JURISDICTION, 1428, 1429.

QUIETING TITLE,

[suit for, retention for full relief, 241, note.]

bills of peace, 246, 1393, 1394, 2145, 2147. See Bills of PteACE.

[jurisdiction when defendants are numerous, 261, note.]

application of maxim, He who seeks equity must do equity, to suit

for, 393, note.

suit for, when proper where title-deeds or records lost, 832, note.

suit by devisee to establish will, in nature of suit, 1158.

statutory suit for, 1396, 1397, 2157-2165.

exclusive jurisdiction of equity enlarged by, 138, 1395, note.

[jurisdiction of United 'States courts of, 293, note.]

as taking place of ejectment, 1395, note, 1397, 2157, 2158.
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estate or interest directly established by, 1378, note, 1395, 1426,

1429.

distinction between, and original equitable suit for, 1396, 1397,

2157.

action when equitable in nature, 1396, note, 2158.

types of legislation; possession by plaintiff, 1396, 2159.

title of plaintiff; legal or equitable, 1396, 2160.

nature of claims determined in, 1397, 2161.

possession by plaintiff when required, 297, note, 1396, 1397, 2159.

nature of possession, 1396 note, 1397, note, 2159.

when must be alleged, 1396, note, 2163.

when plaintiff out of possession cannot maintain, 296, note,

1397, note, 2158, 2159.

service of process by publication, 1436, 2162.

pleadings of plaintiff, 2163.

pleading of defendant, 2164.

judgment in, 1397, note, 2165.

parties in suits for, 1397, note, 2161.

QUO WARRANTO,
attorney-general may enjoin ultra vires acts of corporations notwith-

standing, 1724.

elections, remedy by, ample, 1756.

R
RAILROADS,

receivers for, 1549-1552. See Receivers.

injunction, eminent domain, streets, 1881-1884. See Eminent Domain,

franchise, exclusive, injunction to protect, 2016, note.

operating contracts, specific performance, 2183.

RATIFICATION,

of fraudulent transaction, 916, 964, 2109.

cannot be of part only, 916.

when may be imputed from conduct or acts, 897, 916, 2109.

cannot be of illegal contract, 964.

requisites of, 964, 2109.

REAL PARTY IN INTEREST,

to sue in states adopting reformed procedure, 1273.

effect of provision authorizing, 1274.

REAL PROPERTY. See Land.
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EECEIVERS,
equitable remedy of, exclusive, 171.

is ancillary and provisional, 171, 1319, 1423, 1483.

final remedies in case of fraud may be aided by appointment of, 990.

who are, 1330, 1483.

appointment of, discretionary, 1331, 1483-1488.

principles governing the court's discretion, 1331, 1485-1487.

imminent danger, 1485.

insolvency of defendant, 1486.

probability of plaintiff's success in the suit, 1331, 1487.

caution observed in making the appointment, 1488.

applicant must come with "clean hands" and without laches, 1489.

inadequacy of legal remedy, 1490.

bill fully denied by answer, 1491.

must be a suit pending, 1492.

statutory regulation of the appointment, 1335, 1493-1494.

. the supreme court of judicature act, in England, 1493.

statutory provisions in the United States, 1494.

where no person competent to hold property during litigation (class I),

1330, 1332, 1495-1497.

infant's estates, 1332, 1495.

lunatics' estates, 1332, 1496.

estates of decedents, 1332, 1497.

litigants equally entitled to property, but unjust that either should

retain control (class II), 1330, 1333, 1498-1508.

receivers in settlement of partnership affairs, 1333, 1499-1506.

in general, 1499.

existence of partnership must be proved; and necessity for

dissolution must be shown, 1500.

mere right to dissolution not sufficient, 1501.

exclusion from management as ground, 1502.

after dissolution; partner liquidating under agreement, 1503.

no agreement for liquidation, 1504.

receiver on death of partner, 1505.

miscellaneous, 1506.

receivers in partition and other suits between co-owners, 1333,

1507.

receivers in suits between conflicting claimants of land, 1333, 1508.

Buits against persons in position of trust or quasi trust, misusing

property (class III), 1334, 1509-1554.

in general, 1509.

in suits against trustees, for breach of trust, 1334, 1510, 1511.

assignees for benefit of creditors, 1511.

in suits against executors and administrators, 1334, 1512.

in suits to enforce mortgages, 1334, 1513-1525.

English rule, 1513.
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general rule in United States, receiver appointed when security

inadequate and mortgagor insolvent, 1514.

rule not followed in certain states, 1515,

other grounds, 1516.

general consideration governing the appointment, 1517.

effect of stipulations in the mortgage, 1518.

time of the appointment, 1519.

effect of assignment of the mortgaged premises; of adminis-

tration thereof; and of homestead right therein, 1520.

receiver's title, to what extends, 1521.

junior mortgagee, receiver on application of, 1522.

right to rents as between prior and junior mortgagees,

1523.

receivers in behalf of others than mortgagees, 1524.

chattel mortgages, 1525.

in suits to enforce liens, 1334, 1526-1531.

equitable liens, 1526.

statutory liens, 1526.

judgment creditors' suits, 1527-1530.

receivers of debtor's property subject to prior mortgage,

1528.

nature of the property as affecting appointment, 1529.

receiver of rents, 1529.

miscellaneous cases, 1530.

proceedings supplementary to execution, 1531.

in suits for specific performance, or to enforce vendor's lien, 1334,

1532.

in behalf of unsecured creditors before judgment, 1334, 1533.

ir. suits for rescission of contracts for sale of land, 1334, 1534.

in suits to enforce payment of annuities, 1334, 1535.

in suit's for the protection of remainder-men, 1334, 1536.

corporation receivers, 1334, 1537-1552.

inherent jurisdiction of equity, 1537-1547.

in general, 1537.

cautiously appointed, 1538.

receiver is an ancillary remedy, 1539.

not appointed on petition of the corporation, 1539.

suit for dissolution and receiver; no inherent jurisdiction,

1540.

stockholders' suit for breach of fiduciary duty by

directors, 1541-1543.

power, when not exercised, 1542.

power, when exercised, 1543.

receiver after dissolution, 1544.

dissensions in the governing body of the corporation, and

among the stockholders, 1545.
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receiver on application of creditors, 1546.

in foreclosure of mortgages on corporate property, 1547.

receivers authorized by statutes, 1548.

abstract of statutes, 1548, note,

railroad receivers, 1549-1552.

in general, 1549.

in foreclosure of railroad mortgages, 1550-1552.

in general, 1550.

at what stage appointed, 1551.

trustee's right to take possession on default as affect-

ing the question of appointment, 1552.

receivers in bankruptcy proceedings, 1553.

alimony and maintenance, 1554.

miscellaneous cases, 1554.

after judgment, to carry decree into effect (class IV), 1335, 1555.

notice of the application for appointment, 1556-1558.

not appointed without notice to defendant, 1556.

notice necessary where appointment sought in pending suit, 1557.

to whom notice must be given, 1558.

waiver of notice, 1558.

review of ex parte appointment, 1558.

cases wherein notice is not necessary, 1559-1568.

tendency to restriction of ex parte appointments, 1560.

lack of notice as affecting the appointment, 1561-1568.

in class I, 1561.

in class II; partnership; conflicting claimants of land,

1562.

in class III, persons in position of trust or gwasi-trust,

1563-1568.

in mortgage foreclosure, 1564.

in creditors' suits, 1565.

in suits by stockholders against corporations, 1566.

in suits by creditors against corporations, 1567.

ex parte receivers of railroads, 1568.

Belection and eligibility of receiver, 1336, note, 1569-1574.

in general, 1569.

not disturbed on appeal, 1569.

appointment of person interested in the suit, 1570.

of master in chancery; of trustee; of solicitor, 1571.

of partner; of creditor, 1572.

of corporation officer, 1573.

officers or stockholders appointed from, necessity, 1574.

possession of, 1336 and note, 1575-1590.

is that of the court, 1336, 1575.

is subject to existing liens, 1576-1578.

instances of prior liens protected, 1577.

VI—392
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right to possession as against prior lienor, 1578.

title vests from order of appointment, 1579.

contra, from qualification, or from time when actual possession

taken, 1580.

in supplementary proceedings, 1580, 1581.

how receiver may obtain possession of property withheld, 1582.

interference with the possession, 1336, 1583-1590.

claimant must apply to the court, 1583.

is a contempt of court, 1336, 1584.

possession protected by injunction, 1336, 1585.

attachment against receiver, 1586.

property in possession not subject to sale under execution,

1587, 1588.

illustrations; sales under subsequent, and under prior,

liens, 1588.

property in possession cannot be seized for taxes, 1589.

other forms of interference; strikes; arrests, etc., 1590.

conflicting appointments of receivers, 1591.

actions against, 1592-1600.

leave must be obtained from appointing court, 1336, 1592-1597.

whether leave to sue is a "jurisdictional fact," 1593.

suits against federal receivers; rule now modified by act of

Congress, 1594, 1595.

are "subject to the general equity jurisdiction" of the

court of the appointment, 1595.

leave not necessary where receiver is a trespasser, 1596.

leave to sue, when granted, 1597.

practice; whether by petition or independent action, 1598.

receiver's right to appeal, 1599.

judgment against receiver, how enforced, 1600.

as against successor in office, 1600.

in case of his discharge, 1600.

actions by, 1601-1612.

leave of court necessary, 1336, 1601,

in whose name, 1602.

appointment cannot be questioned collaterally, 1603.

pleading in, 1604, 1605.

must allege his authority, 1604.

appointment and authority, how alleged, 1605.

proof by, of his appointment and powers, 1606.

is subject to same defenses as one whom he represents, 1607,

eet-off against, 1608-1610.

in general, 1608.

by bank depositor, 1609.

against corporation receiver, in suit against stockholders, 1610,

statutory receiver of insolvent corporation represents its creditors,

1611.
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receiver in supplementary proceedings, how far a representative of

creditors, 1612.

relation to pending suits, 1613-1616.

substitution of receiver as plaintiff in pending actions, 1613.

effect of his appointment on pending actions, 1613.

substitution of receiver as defendant in pending actions, 1614.

intervention by receiver, 1615.

effect of change of receivers on pending actions, 1616.

when a receiver is a necessary party, 1617.

management and disposition of property by, 1618-1638.

in general, 1618.

discretion allowed to managing, 1619.

duty to obtain instructions, 1620.

duty to collect assets, 1621.

right to continue business, 1622-1624.

executory contracts, 1623.

existing leases, 1624.

right to make contracts, 1625.
'

right in relation to employees, 1626.

right to employ attorneys, 1627.

right to make repairs, improvements, etc., 1628.

right to lease property, 1629.

right to sell property, 1630-1634.

sales, in general, 1630.

sale is subject to confirmation, 1631.

personal property, 1632.

sale is subject to existing liens, 1633.

effect of reversal of order appointing receivers, 1634.

receivers' certificates, 1635-1637.

in general, 1635.

nature of certificates, 1636.

purposes for which, may be issued, 1637.

liability for fraud, negligence, etc., 1638.

claims and allowances, 1639-1666.

duties and rights in regard to claims, 1639.

priority of claims, 1640-1658.

taxes, 1640.

expenses of receivership, 1641-1644.

what are proper expenses, 1642.

expenses of continuing business, 1643, 1644.

liability for torts, 1644.

claims arising prior to receivership; "preferred claims," 1645-

1658,

statement and rationale of doctrine, 645.

growth of the doctrine, 1646.

to what receiverships the doctrine applies, 1647.
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time within which debts must have been contracted, 1648.

labor claims, 1649, 1650

extent of this class, 1650.

claims for supplies, 1651, 1652.

no priority when credit given, 1652.

claims for repairs ; construction ; reconstruction, 1653.

miscellaneous claims, 1654.

claims denied priority, 1655-1658.

money loaned, 1655.

rental of leased lines, 1656.

car rentals : track rentals, 1657.

personal injuries, 1658.

compensation of receiver, 1659-1664.

in general, 1659.

discretion as to amount, 1660.

matters considered in determining amount, 1661.

effect of revocation or reversal of order appointing receiver,

1662.

effect of agreement, 1663.

effect of adjudication of bankruptcy, 1664.

payment of costs, 1665, 1666.

when fund not sufficient, 1665.

when receivership proceedings void, 1666.

removal of receiver, 1667.

discharge of receiver, 1668.

foreign receivers, 1669-1678.

general tendency toward recognition of right of, 1669.

right to sue outside of jurisdiction, 1670, 1671.

only recognized where court of appointment has conferred the

power, 1670.

not dependent on existence of cause of action in state exer-

cising comity, 1671.

right of attaching creditors against, 1672.

with reference to citizenship or residence, 1673.

rights of, against subsequent attaching creditors, 1674.

as affected by question of citizenship or residence, 1675.

actions by, not dependent on comity, 1676, 1677.

property rights, 1676.

rights by contract, 1677.

powers of court of appointment over receiver and other parties,

1678.

ancillary receivers, 1679-1682.

appointment, 1679.

administration of the fund, 1680, 1681.

how far conclusive on primary receiver, 1681,

surrender of fund, 1682.
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RECITALS,
in instruments of title as constituting notice, 626-631. See Notice.

RECONVERSION, 1175-1178. See Conversion. .

RECORDING,
as affecting equitable rules concerning notice, 76.

defective or improper, as constituting actual notice, 600.

possession constructive notice to subsequent grantee with reeorcl title,

615, 664.

when actual, open, and visible, is equivalent in effect to, 615, 664.

whether notice of different title where a title recorded, 616.

rules concerning recitals or references to instruments as constituting

notice apply to recorded and unrecorded instruments, 627.

constructive notice arising from, of judgments, 641-643.

arising from, of instruments, 644-665. See Notice.

rule of order of time governing priority among legal estates affected

by, 680. .

doctrine of priorities greatly modified by, acts, 683, note, 717.

prior unrecorded mortgage superior to subsequent docketed judgment,

719, 721, 722.

where judgment creditor had notice, 723.

whether superior where sale under subsequent judgment', 724,

773.

effect on priorities of laches in connection with, 731.

operation of acts of, on assignments of mortgages, 655, note, 733,

734, 767, 1209, note,

effect of, acts on doctrine of bona fide purchaser, 736, 744, 772.

second purchaser without, from first purchaser with notice of un-

recorded instrument protected, 754, note, 760.

second purchaser with, from first purchaser without, 754, note.

what necessary to make holder of subsequent conveyance or mort-

gage obtaining first record, a bona fide purchaser, 757-761. See

Bona Fide Purchaser.

record as furnishing means of ascertaining truth by party claiming

benefit of estoppel, 810.

ditto, by party charging vendor or vendee with fraudulent repre-

sentations, 895, note,

effect of, on mortgages to secure future advances, 1199.

equities in contribution and exoneration among grantees on redemption

disturbed by want of, 1225.

notice arising from, of deeds reserving lien to grantor, 1255, 1257,

1258.

of chattel mortgages, as changing doctrines concerning assignments

and liens on future-acquired property, 1291, note.
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RECORDS,
lost or destroyed judicial, whether supplied in equity, 827.

of title where lost; remedy of equity, 832, note,

whether mistakes in, corrected in equity, 871, 1376.

RECOUPMENT OF DAMAGES,
used only defensively, 113.

of recent invention by common-law courts, 113, 175.

REDETVIPTION,
nature of, as an equitable remedy, 71, 1378, note, 1395, 1426, 1429.

[suit for, retention for full relief, 241, note.]

of mortgages and pledges in New Hampshire, 301.

in Massachusetts, 316.

in Maine, 324.

maxim, He who seeks equity must do equity, applied in suits for, 392.

provisions for, in mortgage, unnecessary, 1192, note,

mortgagor cannot, in instrument, deprive himself of rights of, 1193,

1219.

may sell or release rights of, by separate instrument, 1193, note.

in conveyances with separate agreements when mortgages, 1194.

in conveyances absolute in form when mortgages, 1196.^.^

'by assignees of several notes secured by same mortgage, 1202.

meaning of, 1219.

in England, when suit for, by mortgagor, maintainable, 1219.

remedy of mortgagor out of possession, 1182, 1183, 1219.

nature and result of suit for, 1183, 1219, note,

reconveyance by mortgagee to mortgagor on, 1183, 1184, 1219,

note.

in America, when suit for, by mortgagor, maintainable, 1219.

where legal theory adopted, 1219.

uncommon by mortgagor in possession where equitable theory

adopted, 1188, 1190, 1219.

where mortgagee obtains possession, 1189, 1190, 1218, 1219.

as applied to suit to compel acceptance of payment and discharge

encumbrance, 1190, note, 1219.

statutory right of, not a part of equity, 1219.

requisites of maintaining suit for, 1219.

suit for, when maintainable by persons other than mortgagor, 1220.

where person redeeming has partial interest only, 1220, 1223.

entire mortgage debt must be redeemed, 1220, 1221, 1223.

cannot be complete until whole of debt is due, 1220, 1223.

mortgagee not bound to accept installments not due in, 1220,

note,

contribution and exoneration, rights of, on, 1221-1226.

occur when redemption operates as equitable assignment, 1221.

contribution arises after redemption, and depends on equities

between parties, 1221.
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mortgagee's rights to enforce mortgage are independent of, 1221,

note, 1226.

where equities are equal, contribution pro rata, 1222.

application of maxim, Equality is equity, 411, 1222.

when equities are equal, 1222, note.

equality of equities how disturbed, 1221, note, 1222, note,

•where equities are unequal, 1223-1225.

between tenants for life or years, and remaindermen or

reversioners, 1223.

mortgagor and grantee by warranty deed of parcel, 1224.

successive grantees by warranty deeds; inverse order of

alienation, 1224.

circumstances disturbing equities and defeating rule, 1225.

mortgagee, after notice, cannot disturb equities by release or

agreement, 1226.

may release if no notice of subsequent rights given, 1221,

note, 1226.

record not a notice, 1226.

effect of partial release where equities are equal and un-

equal, 1226.

of pledges and mortgages of personal property, 164, 1230, 1231.

See Mortgages.

EE-EXECUTION,
of instruments, when discharged or surrendered by mistake, 871.

lost or accidentally destroyed, 1376, note, 1425, 2096, note.

remedy of, included in reformation, 1375, note, 1376, note. See
Reformation.

REFORMATION,
remedy of, well established, 110, 112.

is exclusively equitable, 171, 188.

operates indirectly to establish or protect primary rights, 171,

1375, 1425.

often used as preliminary to final relief, 171, 1375, 1425, 2104.

obtained on behalf of legal or equitable interest, by legal or

equitable owner, 221, 1375, 1425.

when depends upon inadequacy of legal remedies, 221.

jurisdiction attaching for purpose of, extending to whole confrorersy,

238, 2104.

power of courts of New Hampshire to grant remedy of, 304.

of courts of Massachusetts, 319.

of Maine, 330.

final relief given under reformed procedure where, prayed for, 357,

note, 2104.

application of the maxim. He who seeks equity must do equity, to

suits for, 393, note.
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re-execution of instruments virtually included in, 1375, note, 1376,

note, 2104, note,

when granted, 8-15-871, 1376, 2096-2104. See Mistake.

where by mistake agreement in written form fails to express

intention, 845, 870, 1376, 2096.

mutual mistake as ground, 2096.

unilateral mistake as ground, 2097.

mistake of one party, accompanied by fraud or inequitable con-

duct of other, 847, 870, 872, 1376, 2097.

illustrations, 2099.

where provisions intentionally omitted, 854, note, 2096, note,

whether possible by defendants in suits for specific performance,

860, 862.

by plaintiffs, 861, 862.

obtained by defendants in legal actions in suit's under reformed

procedure, 862, 868.

volunteer not entitled to, 2100.

negligence, effect on remedy, 2101.

when delay, laches, etc., 817, 856, 1376, note 2101.

parties who may be relieved against, 2102.

not granted against iona fide purchaser, 776, 871, 2102.

whether granted when instrument improperly drawn through

fraud, 910, 2097.

may be had of usurious contracts, on what conditions, 391, 937,

note,

parol evidence admissible in suits for, 859, 2103.

must be clear and convincing, 859, 2103.

when contract within statute of frauds, 864-867. See

Evidence.

extent of the remedy, 1376, 2096-2104.

decree, 2104.

instances of instruments reformed, 871, 1376.

deeds, mortgages, leases, and other instruments affecting

land, 871, 1376.

policies of insurance, 871, 1376.

bonds, 871, 1376.

negotiable instruments, 837, note, 871, 1376.

settlements and compromises, 871, 1001, note, 1376.

mistakes in wills, 871.

awards, 871.

judgments and other records, 871, 1376.

miscellaneous cases, 1376, note.

EEFORMED PROCETDURE,
should do away with contest between law and equity courts, 39, note,

as changing the relations of equity at law, 84-88, 353-357.
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distinction between actions at law and suits in equity abolished

by, 40, 84, 183, 354.

in what states, 40, note,

deals with the procedure alone, 84, 354.

distinction between equitable and legal primary rights and

remedies exists under, 84, 354.

jurisdiction of equity in granting remedies, how affected by,

84-88, 183, 355, 357.

by equitable defense or counterclaim to legal action, 85, 86,

183, 357.

equitable and legal remedies granted in one action, 87, 116,

183, 357.

equitable remedy assumed and legal simply granted, 87,

183, 357, 2104.

what equitable interests affected by, 356.

nature of action to recover land under, 109, note,

usual method of equity classification is in conflict with, 124.

rule that equity will not interfere where law can do complete justice

applies under, 176, note,

effect of, on suits for discovery, 83, 191.

on suits to perpetuate testimony, 83, 212.

on doctrine that jurisdiction once attaching extends to whole

controversy, 242.

principle of inadequacy of legal remedies, as affected by, 358.

relief against penalties and forfeitures, how obtained under, 434.

rules concerning lis pendens should apply to counterclaims and cross-

complaints under, 634.

assignments of things in action without prejudice to set-off, or defense

under, 705, 706.

defense of bona fide purchase under, 784.

equitable estoppel affecting legal title to lands, enforced at law

under, 807.

suits under, on lost' instruments, 832.

relief from accidental forfeitures, how obtained under, 833.

relief against judgments, how obtained under, when defense pre-

vented by accident, 836.

contract, how varied under, by defendant in specific performance,

860.

union of reformation and specific performance or pecuniary relief

by plaintiff or defendant by, 862, 868, 2104.

defendants in legal actions invoking equitable remedies for mistake,

868.

as affecting equity jurisdiction over suits for recovery of money for

fraud, etc., 914.

fraud in obtaining judgment, set up under, as equitable defense, 919.

real party in interest to sue under, 356, 1273.
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effect of, on assignments of things in action, 1274.

whether representatives of deceased joint debtor can be sued with

survivors under, 1301.

equitable defenses under, to legal actions as substitute for injunctions

against actions and judgments, 1366-1374. See Injunctions.

See Counterclaims; Cross-complaint.

REIMBURSEMENT, 2335-2337.

parties entitled to, 2335.

conditions of recovery, 2336.

incidents of recovery, 2337.

RELIGION,
support and propagation of, charitable uses, 1021.

RELIGIOUS ORGANIZATIONS,
expulsion of member seldom enjoined, 1734.

injunction to protect property rights, 1736, 1737.

REMAINDERS,
whether election, where donors dispose of whole of property, but

have only, 490.

uses created and conveyed in violation of rules on contingent, 982,

note,

vested, nof included in contingencies, expectancies, and possibilities,

1286.

contingent, are interests, and not mere hopes or expectancies, 1286.

REMAINDERMEN,
nof bound by election by holder of precedent estate, 516.

conversion as between life tenants and, 1168.

reconversion not permitted when, injured, 1176.

need not advance proportionate share in redemption by partial

owner, 1220.

entitled to redeem from mortgages, 1220, note,

contribution on redemption between, and tenants for life or years,

1223.

receivers appointed in suits for protection of, 1334, 1536.

as plaintiffs in suits to remove cloud on title, 2153, note,

bound by decree in partition, 1387, 2128, 2131, 2138.

as parties in suits for partition, 1387, note, 2128, 2131.

See Remainders.

REMEDIES, •
Roman edicts conferred in certain cases, 5, 7.

meager system of, furnished by early English law, 23.
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as increasing jurisdiction of chancery, 37.

denied, refused, or prohibited by common law, granted by equity,

48-54. See Equity.

union of legal and equitable, under reformed procedure, 40, 84, 87.

equity jurisdiction in granting of, affected by reformed procedure,

84—88, 183, 355, 357. See Reformed Procedure.

definition of, 90.

remedial rights and duties, definitions of, 90.

nature and extent of, on what depend, 91.

equity contains rules creating primary duties and rights, and con-

ferring remedial rights and, 96—116.

equitable primary rights, 98-107. See Rights.

equitable, generally; kinds and classes of, 108-117.

different from legal, although some legal in their nature,
"

101, 108.

derivation of many from primary rights, 108, 111.

character and number of legal and, 109, 170, 175.

flexible and expansive nature of, 109, 170.

general classes of: illustrations, 110-112, 1422-1432.

mode of administering, 113-116.

common-law rules as to parties and judgments, 113.

equitable rules, 114, 115.

how far legal and equitable, can be combined, 116.

equitable remedial rights and, should be recognized in classification

of equity, 126, 127.

equity jurisdiction depends on equitable rights and interests, and

equitable, 133, 135, 424.

argument that equity acting in personam and not in rem is

wholly remedial, 134, 135.

destroyed by statutes, 135.

equitable and legal, obtained in concurrent jurisdiction, 136.

exclusive jurisdiction embraces cases where, are purely equitable,

138, 146, 170, 218, 219, 222.

no, asked and granted in suits belonging to auxiliary, 142.

in concurrent jurisdiction like the legal, 139, 173, 175, 222.

are recoveries of specific chattels, land, or pecuniary recovery,

175.

need not be of same external form, or accompanied by same

incidents, 175.

exclusively equitable, 170-172.

may be granted to protect and enforce legal, as well as equi-

table rights, estates, and interests, 170.

acting in personam and not in rem, meaning of, 135, 170, 428,

1317, 1318, 1433-1439. See Decrees.

deal with property, rather than with personal rights and estates,

170, 429.
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specific character of, 170, 429.

unlimited variety of. 111, 170.

classes of, 171, 1316, 1422-1432.

when given, 172.

inadequacy of legal, how far a test of equity jurisdiction, 132, 133,

216, 424.

is the ground of concurrent jurisdiction, 139, 173, 176, 180, 217.

is the occasion only of exclusive jurisdiction, 137, 138, 139, note,

173, 218.

on what branch of exclusive jurisdiction principle of, operates,

219-221.

illustrations, 221.

summary of equity jurisdiction as affected by, 222.

in regard to preventing a multiplicity of suits, 243.

as affecting jurisdiction of United States courts, 295-297, 914.

courts of New Hampshire, 299, 914, note,

of Massachusetts, 313, 914.

of Maine, 323, 914, note,

of other states, 342, 345.

doctrine of, as affected by reformed procedure, 358.

maxims regulating administration of, 385, 388, 397, 418, 423, 424,

428. See Maxims.

See Interpleader; Receivers; Injunctions; Specific Perform-

ance; Cancellation; Accounting, etc.

REMOVAL OF RECEIVERS, 1667.

RENT-CHARGE,
whether election between, and dower where, charged on lands devised

to others, 500.

RENTS,

suits to recover, under special circumstances, belong to concurrent

jurisdiction, 189.

constructive notice of title by third person receiving, 621.

mortgagee in possession chargeable with, 1216.

accounting for, in partition, 2142.

on death of vendor in possession, go to heir, 2267.

REPLEVIN,
action of, at common law, 22.

title only incidentally adjudged in common-law action of, 109.

equity will not entertain suit where remedy by, sufficient, 177, 185.

[where no remedy by, equity may take jurisdiction, 185, note.]
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EEPORTS,
of corporations, when fraudulent, 879, 881.

kinds of relief given, 881, 1092.

REFRESENTATIONS,
fraudulent, 876-899. See Fraud.

equitable contracts arising from, 1294. See Contracts.

REiSCISSION,

remedy of, well established, 110, 112.

effects may be indirectly obtained in legal actions, 110.

belongs to exclusive jurisdiction, 171, 188.

preliminary to final relief, 171, 1375,

damages granted when jurisdiction obtained for, 237.

power of courts of New Hampshire to grant remedy of, 303, 304.
_

remedy of, by stockholders purchasing shares through fraud, 881,

1092.

receiver when appointed in suit for, of land contract, 1334, 1534.

relations of remedy of, to that of cancellation, 1375, note.

See Cancellation.

EESTRAINT OF MARRIAGE. See Marriage.

RESTRAINT OF TRADE. See Trade.

RESTRAINT OF ANTICIPATION,
clauses in, may be inserted in settlements and conveyances to mar-

ried women, 989, 1098, 1107.

what words sufficient to constitute restraint, 1108.

property on which restraining clause may operate, 1108.

time during which may operate, 1109.

effect of restraint, 1109.

does not operate except during coverture, 1109.

operates during all covertures, 1109.

power of court of equity to release restraint, 1109.

on power to contract, 1107, 1109, 1123. ,

RESTRICTIVE COVENANTS protected by injunction, 1693-1706. See

Easements, Equitable.

REVERSIONERS,
whether election, where donors dispose of whole of property, but are

only, 490.

transactions with, when relieved against, 953.

reconversion not permitted when, injured, 1176.

need not advance proportionate share in redemption by partial

owner, 1220.
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entitled to redeem from mortgages, 1220, note.

contribution on redemption between, and tenants for life or years,

1223.

bound by decree in partition, 1387, 2128, 2131, 2138.

parties in suits for partition, 1387, note, 2128-2131.

may sue to remove cloud on title, 2153, note.

REWARDS,
for procuring or consenting to marriage, illegal, 931.

RHODE ISLAND,

law and equity systems distinct, but administered by same tribunal

in, 41, note,

equity jurisdiction co-extensive with English chancery in, 285, 342,

statutory provisions concerning, 285, note,

time within which widow must elect in, 513, note,

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

[spendthrift trusts in, 989, note.]

deeds of trust in, 995, note,

charitable trusts in, 1029, note,

statutory provisions concerning married women's separate property

and contracts in, 1099, note,

married women's power of disposition of separate estate in, 1105,

note,

married women's contracts in, 1126, notes,

equity jurisdiction over administration of decedents' estates in, 349,

note, 350, note, 1154.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance does not exist in, 1249.

receiver for unsecured creditors, 1533, note,

injunctions, statutory regulations, 1683, note,

taxation, injunctions against, 1842.

RIGHTS,

effect of reformed procedure on primary, 84, 354^

primary duties and, what are, 90.

remedial duties and what are, 90.

relations of primary duties and, to remedial, 91.

divisions of primary: 1. Those concerning personal status; 2. Those
concerning things, 92.

classes of, concerned with things; real and personal; descriptions, 93.

real
;
genera embraced in, 94.

personal; genera embraced, 95.
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equity contains rules creating primary duties and, and conferring

remedies and remedial, 96-117.

cases arising in administration of equity jurisdiction, 97.

equitable primary, kinds and classes of, 98-107.

with what primary, equity deals, 98-100.

are different from or additional to those existing at law, 48,

50, 51, 101.

illustrations, 102-107.

equitable remedial, kinds and classes of, 108-117. See Remedies.

equitable primary and remedial duties and, should be recognized in

classification of equity, 126, 127.

equity jurisdiction depends on equitable, and equitable remedies,

133, 434.

exclusive jurisdiction embraces cases where primary and remedial,

are purely equitable, 137, 138, 146, 218, 219, 222.

concurrent jurisdiction embraces cases where primary and remedial,

are legal, 139, 173, 222.

equitable primary, in what and to what extent may exist, 146.

no equity jurisdiction where legal, created by statute, and legal

remedies given, 281.

See Joint Rights and Liabilities; Remedies.

RIPARIAN RIGHTS. See Water Rights.

ROMAN LAW,
ajquitas in, 2-9.

early actions (legis actiones) of, 3.

formula, definition and nature of, in, 4.

judex, office of, in, 4, 6. .

praetors, office and jurisdiction of, 5-7. See Pb^tors.

invention of new forms of actions in, 7.

material for improving jus civile, from whence obtained, 8.

jus gentium, definition of, and influence on, 8.

lex naturfB, definition of and influence on, 8, 55.

finally developed, 8.

analogies between growth of equity in English and in, 9,

influence of, on English law and equity, 14, 15, 55.

causes tending to retard this influence, 16-21. See Common
Law.

discovery, general notions of, borrowed from, 192.

election, doctrine of, in, 463.

principle embodied in maxim, Ignorantia juris non excusat, derived

from, 841.

standard in, to determine inadequacy of consideration, 927, note,

testament in, 976.

fidei-commissa in, 977.
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general notion of uses borrowed from, 151, 977.

equitable liens borrowed from hypotheca of, 1233, note.

injunctions borrowed from interdicts of, 1337, 1359.

s
SAILORS,

control of equity over transactions with, 952.

SALES,
of personal property to be acquired in future, 1288-1291. See As-

signments.

partition sales, 2144.

receivers. See Receivers.

SATISFACTION.
circumstances under which, arises, 520, 522.

principle underlying, the same as that governing election, 395, 461,

520.

donee when required to elect, generally, 520.

definition of, 521.

rationale of doctrine of, 523.

presumption of, in certain cases where instrument is silent, 523,

occurs in other cases from language of donor, 523.

distinction between ademption and, 524, 554, 1131.

of debts by legacies, 527-543,

legacy by debtor to creditor, 527-540.

presumption arises of, 527,

leaning against presumption, 527,

what prevents presumption, 528-538,

legacy less than debt, whether, 529.

payable at different time from debt, 530,

contingent or uncertain, 531.

of different nature, or for different interest, 532.

motive for gift stated, 533,

debt contingent or uncertain, 534.

subsequently contracted to will, 535.

different interests in debt and legacy, 536,

where direction in will to pay debts and legacies, 537.

presumi)tion only arises in absence of express language,

538.

legacy in pursuance of agreement or express payment,
538.

debt owing to a child or wife, 539.

debt to child whether satisfied by advancement during

parent's lifetime, 540,

advancement presumed to be in, 540.
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legacy by creditor to debtor, 541, 542.

no presumption of release or discharge of debt, 541.

a right of equitable set-off created, 541.

when released, or enforcement restrained, for testator's

declarations, 542.

how enforced, 543.

aflarmative or defensive relief to be obtained in equity, 543.

of legacies by subsequent legacies, 544-552.

presumption of, on what depends or affected by, 544.

doctrine whence derived, 544.

same specific thing given by same or different instruments, 545.

legacies of quantity given by different instruments, 546-548.

second legacy regarded as cumulative, 546.

presumption, how strengthened, 546, note,

when motives expressed are the same, second is in, 547.

presumption overcome by language of testator, 548.

legacies of quantity by same instrument, of equal amount, 549.

presumption of substitution overcome by language, 551.

by same instrument of unequal amounts, 550, 551. -

presumption that cumulative overcome by language,

551.

extrinsic evidence whether admissible, 525, 552, 573, 574.

of legacies by portions and advancements, 553-564.

how the cases arise, 553.

[doctrine not applicable to devises, 553, note.]

legacy to child is regarded as portion, 554.

presumption of, where legacy given and afterwards portion or

advancement, 554.

legacy said to be "adeemed," 524, 554.

subsequent payment less than legacy, whether complete, 555.

where advancement in form of loan or covenant to pay, 555,

note,

presumption applies to persons in loco parentis, 554, 556.

what persons stand in loco parentis, 556.

character of standing in loco parentis shown by parol, 556.

when and between whom presumption applies, 556.

leaning of equity in favor of presumption, 557.

circumstances which do or do not prevent presumption, 557-
560.

whether two gifts should be ejusdem generis, 557, 560,

time of payment, inequality of sums, etc., 557.

where the legacy is of uncertain amount, 558.

where payment is made to husband of female legatee, 559,

payment made to child before execution of will, 560.

where small sums have been paid, 560.

VI—393
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effect of a codicil after portion or advancement made, 561.

when parties are strangers, 562.

presumption whether arises, 562.

parol evidence to show, 562.

•when not presumed but expressed, 563, 564.

ratio7iale of rule in such cases, 564.

of portions by subsequent legacies or other similar provisions, 565-

568.

presumption of, arises, 539, 565.

when by subsequent settlement, 565.

nature of presumption, 567.

what circumstances do not defeat presumption, 539, 566,

circumstances which do defeat presumption, 567.

beneficiary has an election, 568.

admissibility and effect of extrinsic evidence to show, 525, 569-577.

same rules apply in all instances of, 570.

evidence must refer alone to second gift, 570.

Bubsequent benefit may be conferred either verbally or in writ-

ing, 570.

rules of evidence arising where, 570.

subsequent benefit given by a writing, 571-575.

writing expressly states donor's intention, 572.

writing silent and no presumption of, arising from it, 525,

552, 573-575.

where presumption of, arises, 525, 552, 562, 574, 575.

cases where rules apply, 575.

subsequent benefit given verbally, 576.

can only be given verbally in certain cases, 570, 576.

amount of evidence required, 577.

distinction between, and performance, 578.

of gifts caiisa mortis by legacies, 1150.

SEALED INSTRUMENTS,
early use of injunction to prevent action on, where debt paid, 51,

70, 102.

how could only be discharged, at common law, 51, 70, 379, 383.

how discharged in equity, 70, 379, 383.

seal presumptive evidence of consideration in certain states, 70,

note,

equitable rules concerning, adopted by the law; distinction between,

and unsealed, abolished, 70.

effect of, at law, as regards consideration, 379, 383.

in equity, want of consideration may be shown, 370, note, 379,

383, 1293.



INDEX. 6275

Vol.1, §§ 1-519; II, §§ 520-974; III, §§ 975-1314; IV, §§ 1315-1878; V, §§ 1879-2372.

SEALED INSTRUMENTS—Continued.

do not import consideration in suits for specific performance,

1293, 1405, note, 2185.

maxim. Equity looks at intent rather than form, applied to, 379,

383.

jurisdiction of equity on lost, 831.

on consideration of past illicit intercourse, valid at law, 936, note.

.See Bonds.

SEALS,
rules at law and in equity concerning surety's discharge where con-

tract under, 383.

instruments wanting, inoperative at law, create equitable interests

or liens, 383.

See Sealed Instruments.

SECRET,
injunction to prevent use or disclosure of, of trade or manufacture,

934, note, 1340, note, 1689.

sale of, of trade or manufacture, with contract not to use, whether

enforced against vendor, 1405, note, 2179.

SEPARATION",
agreements for, when valid, and enforced, 402, note, 932, 1402, note.

SEQUESTRATION,
equitable, not abridged by jurisdiction subsequently acquired at

law, 280.

of rents and profits of married woman's estate, for contracts, 1123.

of rents and profits by mortgagee in England, 1183.

SERVICE OF PROCESS. See Process.

SERVITUDES. See Easements.

SET-OFF,
doctrine of, is of statutory origin, 113, 175.

suits to procure, when not admissible in law, branch of concurrent

jurisdiction, 189.

[state statutes for, do not deprive federal equity courts of juris-

diction, 279, note.]'

[equitable, to legal actions, not permitted in United States courts;

state statutes not followed, 292, note.]

legacy by creditor to debtor giving rise to right of, 541.

assignment of thing in action, when without prejudice to, under

code, 702, 705, 706.

notice to debtor necessary, 702, 705.

interpretation of provisions, 706.

when good defense to suit on thing in action assigned, 704, note.

receivers, set-off in suits against, 1608-1610. See Receivers.
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SETTLEMENTS,
j

doctrine of election applies to, 470. See Election.

1 satisfaction by, or of, portions or advancements in, 553-577. See

Satisfaction.

persons acquiring property under post-nuptial, not bona fide pur-

chasers, 747.

voluntary, made under mistake as to legal rights, whether relieved

against, 850.

marriage and family, may be corrected or set aside for mistake or

fraud, 871, 1376, 1377.

when intention not carried out, 1001, note,

set aside when in fraud of marital rights, 920, 1113.

inadequacy in marriage, not relieved against, 928.

conditions and limitations in, in restraint of marriage, when valid,

933. See Makriage.

ante-nuptial, when valid as against creditors, 972, notes,

post-nuptial, when fraudulent as against creditors, 973, 1101.

free from husband's creditors, 989, 1098.

trusts to convey, frequently found in English marriage, 992, note,

in pursuance to executory trusts, 1000, 1001.

wife's separate estate may be created by ante and post nuptial, 1101.

rights of husband or wife in, in case of adultery, 1110.

wife's equity to, 389, 1114-1118. See Married Women.
land subject to, not converted when sold compulsorily under statute,

1167.

made on consideration of marriage enforced when part performed,

1409, 2251.

SHELLEY'S CASE, RULE IN,

merger not permitted, owing to unfavorable regard for, 788, note,

operation of, in case of executed and executory trusts, 1000, 1001.

abolition of, effect of, on, distinction between executed and execu-

tory trusts, 1001.

SHERIFF,
when may interplead claimants of property taken under process,

1327, note.

SLANDER OF TITLE,

jurisdiction of equity to restrain, 320, note, 1358, 2050.

SMUGGLING,
contracts are illegal, 930.

SOUTH CAROLINA,
equity jurisdiction, extent of, generally, in, 287, 345.

statutory provisions concerning, 287, note,

inadequacy of legal remedies as affecting, 342, 344, 345.
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reformed procedure adopted in, 40, note, 287.

notice of Us pendens in, 640, note.

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

assignments of things in action in, 705, note.

[spendthrift trusts in, 989, note.]

charitable trusts in, 1029, note.

statutory provisions concerning married women's separate property

and contracts in, 1099, note,

married women's power of 'Jisposition of separate estate in, 1105,

note,

married women's contracts in, 1126, notes.

equity jurisdiction over administration of decedents' estates in, 1154.

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance does not exist in, 1249.

real party in interest to sue in, 1273, note,

interpleader in legal actions in, 1329, note, 1482, note,

appointment of receivers in, 1335, note, 1494, note,

receiver for unsecured creditors, 1533, note,

granting injunctions in, 1337, note, 1683, note,

taxation, injunctions against, exempt property, 1816.

legal and equitable defenses united in same answer in, 1368, note.

SOUTH DAKOTA,
reformed procedure adopted in, 287.

statutory provisions concerning equity jurisdiction in, 287, note.

[recording in, 646, note.]

receivership statutes, 1494, note.

injunctions, statutory regulations, 1683, note.

injunctions against taxation in, 1781.

on personal property, 1798.

cloud on title; injunction after sale, 1814.

SPECIAL ASSESSMENTS. See Taxes.

SPECIFIC PERFORMANCE,
when first granted, 35, note, 52.

remedy of, well established, 110, 112.

is exclusively equitable, 138, 171, 221, 1400, 1430,

object of, 171, 1400, 1430.

jurisdiction taken for purpose of, extends over whole controversy,

237.

[when retained, although specific performance denied, 237, note.]

[jurisdiction of United States courts to grant, not abridged by state

legislation, 293, note.]

[by and against municipal corporations, 293, note.]
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jurisdiction of courts of New Hampshire to decree, 300, 304.

of courts of Massachusetts, 314, 1409, note, 2245.

of Maine, 326, 1409, note,

maxim. He who seeks equity must do equity, applied where, asked,

392, .393, 400, 1404, 2184.

He who comes into equity must come with clean hands, 400,

459, 1404, 2184.

cannot be resisted by payment of penalty, 446.

not decreed where sum to be paid for violation is liquidated damages,

447.

not decreed of forfeitures, 459, 460, 2222.

not defeated when vendee charged with notice of easement in suit

for, 611, note.

when charged with notice of covenants in lease, 628, note.

of contracts concerning land in another country or state, 1437, note,

receiver appointed in suit for, by vendor against vendee in possession,

1334, 1432.

transfer of property restrained in suits for, 1340, 1690.

indirectly decreed by injunctions, 1341-1344, 1691-1722. See In-

junctions.

ground of jurisdiction to grant remedy of; inadequacy and im-

practicability of legal remedies, 221, 1401, 2166.

award of damages not as beneficial as, 1401, note, 2166.

extent of jurisdiction, 1402, 1403, 2166, note, 2167-2183.

inadequacy of damages, 221, 1402, 2170-2175.

in contracts concerning land, 221, 1402, 2167-2169.

examples, 2167.

contracts to devise lands, 2168.

when parol, and part performed, 2248, 2250.

vendor may enforce, 112, note, 221, note, 2169, 2244,

2285, 2286.

concerning chattels and things in action, 1402, 2170-2174.

rare chattels, and those of peculiar value, 1402, 2170.

delivery of chattels, muniments of title, etc., 185 and

note, 1402, note, 2170.

articles which vendor alone can supply, 2171.

trusts or fiduciary relations concerning chattels, 1402,

note, 2171.

where vendor is insolvent, 2171.

assignments of debts, 1402, note, 2172.

sale of annuities, 2172.

patent rights, 2173.

stocks, 1402, note, 2174.

miscellaneous contracts where legal remedy inadequate, 1402,

and note, 2175.

to insure, 2175.
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to mortgage, 2167, 2175.

to indemnify, 2175.

to lend or borrow money, not specifically enforced, 2175.

agreements for separation, 402, note, 932, 1402, note,

awards when specifically enforced, 1402, 2176.

impracticability of legal remedies, 1403, 2166, note.

action at law not maintainable for legal informality, 1403,

2166, note,

measure of damages cannot be arrived at at all, or with cer-

tainty, 1403, 2166, note.

where plaintiff has not, or cannot, perform contract,

1297, 1403, 2166, note, 2254, 2255.

contracts invalid at law, but binding in equity, 1403,

1409, 2166, note, 2239-2253.

contracts incomplete in terms, 1403, 2166, note,

no relief when decree would be nugatory, 1405, 2177.

partnership agreements 1405, note, 2177.

no relief when performance is impossible,

depending on consent of third person, 2178.

partial performance with compensation in such cases, 2256-

2259.

court must be able to make and enforce decree, 1405, 2179-2183.

contracts relating to secret commodities, 1405, note, 2179.

sales of good-will, 934, note, 1355, 1405, note, 2179.

arbitration agreements, 2180.

contracts for personal services, 1402, note, 1405, note, 2181.

enforcement by injunction, 1343, 1710-1713.

contracts for building or construction, 1402, note, 1405, note,

2182.

other contracts requiring continuous acts, 1405, note, 2183.

operation of railroads, 2183.

jurisdiction to grant, discretionary, 1404, 2184.

meaning and criticism of term "discretionary," 1404, 2184.

essential elements and incidents for, 1405, 2184, note, 2185-2226.

valuable consideration, 1293, 1405, 2185.

effect of seal, 370, 1293, 1405, note, 2185.

certainty as to subject-matter, stipulations, parties, etc., 1405,

2186-2190.

completeness and certa,inty, 2186.

as to parties, price, subject-matter, and conditions, 2189.

certainty where contract rests on parol evidence, 2187, 2252,

parol evidence to make certain, 2188.

mutuality in obligation and remedy, 1405, 2191-2198.

criticism and restatement of the doctrine, 2191.

where plaintiff could avoid performance, 2192.

contract not signed by plaintiff, 2192.
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infant or married woman plaintiff, 2192.

where plaintiff's promise, though binding, is unenforce-

able in equity, 2181, 2193, 2197.

plaintiff has performed his unenforceable promise,

2193.

where defect in title of vendor, plaintiff, is cured before

decree, 2194, 2230.

options and unilateral contracts, 2195.

consideration for option ; effect of seal, 2195.

contracts terminable at the will of plaintiff, 2196.

injunction against breach of negative contract, though

plaintiff's promise unenforceable, 2197.

fraud or other personal bar of defendant, 2198.

free from mistake, misrepresentations, fraud, or illegality, 1405,

2184, note.

parol evidence to show mistake, fraud, or surprise, 860-867.

See Evidence.

mistake a defense to suit for, 860, 868, 2199-2205.

where also a ground for reformation or rescission, 2096-

2104, 2106, 2199, 2200.

unilateral mistake, 2201-2205.

misdescription or ambiguity justifying mistake,

860, note, 2201.

mistake induced or contributed to by plaintiff,

860, note, 2202.

mistake known to plaintiff, 2203.

negligent mistake, 856, 2204, 2205.

mistake due solely to defendant, 2205.

mistake resulting in hardship, 2205.

misrepresentations a defense -to suit for, 889, 899.

requisites of misrepresentation, 889.

scienter, knowledge, or belief unnecessary, 889.

plaintiff bound to know truth of representation, 889, 899.

part, may be decreed, 889, 899, note,

made good by suit in nature of, 899, 910, 912, note,

fraudulent concealments a defense, 902-905, 2206.

failure to disclose material fact may defeat, 900, 905, 1405,

note, 2206.

mere inadequacy not ground for refusing, 926, 2212.

gross inadequacy may defeat, 927, note, 1405, note, 2212.

must exist at time of making contract, 927, note, 2219.

inadequacy occurring in delay a defense, 927, note, 2236.

of contracts in restraint of trade, 934.

usury a defense, 937.

not decreed of gaming contracts, 938, 940.

not decreed where parties m pari delicto, 402, 929, 940.
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decreed of illegal contract, but' parties not in pari delicto,

403, 942.

persons non compotes mentis, weak minded, intoxicated, etc.,

946-949, 2210.

unfairness and hardship as a defense, 1405, 2207-2222.

• contract nuist be fair, equal and just in terms and circum-

stances, 1405, 2207.

remedy must not' be harsh and oppressive, 1405, 2207.

may be defeated by less strong case than necessary to grant,

1405, note, 2207.

refused where, would work breach of trust, 1405, note,

unfairness and advantage, sharp practice, etc., 948, 2208.

inequality between the parties or in the situation; or in the

operation of the contract, 948, 2209.

intoxication, 949, 2210.

improvidence, 2211.

mere losing bargain, 2212.

unintended harsh consequence, 2213.

inadvertent covenant or act, 2214.

greatly oppressive consequence, 2215.

injury to third persons, 2216.

inconvenience to the public, 2182, note, 2217.

performance no benefit to plaintiff, 2218.

subsequent events, 2219, 2220.

no defense, if they should have been contemplated, 2219.

defense, if not in possible contemplation, 2220.

hardship arising from act of defendant; of plaintiff, 2221.

forfeiture, 2222.

Tender's title must be free from reasonable doubt, 1405, 2223-2226.

standard for determining doubtful title, 2224.

doubt arising from unsettled rule of law, 2225.

doubt arising from construction of document; from extrinsic

fact, 2226.

illustrations of doubtful or defective titles, 2226, note,

capacity and ability of defendant to obey decree, 1405, 2179-2183.

total and partial incapacity, 1405, note,

failure of title; conveyance of land; inability to pay price,

1405, note,

granted with compensation where partial deficiency, 1405,

note, 2256-2259.

rights under the contract; purchaser entitled to benefits and assumes

risks of ownership, 1406, 2261-2286. See Vendor and Vendee.
performance by plaintiff a condition precedent, 1407, 2227-2231.

failure of title, 1407, 2230.

granted with compensation on partial failure, 1403, note,

1407, note, 2166, note, 2254, 2255.
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default on option to purchase, no relief, 2229.

vendor plaintiff, when must furnish good title, 2197, 2230.

necessity of tender and demand of performance, 1407, 2231.

time as affecting right to, 1408, 2232-2238.

stipulations concerning time generally treated as formal, 1408,

2232.

effect of willful and intentional delay, 1408, note, 2234, 2236.

time may be essential; intention, 1408, 2233.

fluctuating values, 1408, note, 2233.

express stipulation and notice, 1408, note, 2233, 2237.

time not essential when waiver by defendant, 2235.

right after default to name reasonable time for performance, 2237,

effect of forfeiture clause, 2238.

time generally material, delay as defeating, 1408, 2234, 2236.

degree and elements of laches, 2236.

of verbal contracts part performed, 103, 430, 1297, 1409, 2239-2252.

ground of remedy is equitable fraud, 1297, note, 1409, 2239.

or that act is unequivocal evidence of the contract alleged,

2237.

nature of acts of part performance, 1409, note, 2239.

doctrine does not apply at law, 2240.

acts which do and do not constitute part performance, 1409, 2241-

2252.

possession, alone, whether sufficient, 2241.

character of the possession, 2241, 2242.

must be actual, notorious and exclusive, 2241.

must be with consent and not wrongful, 2241, 2242.

must be in pursuance of the contract, 2241, 2242.

continuance in a previous possession, 2242.

possession coupled with payment or improvements, 2243.

where vendor is plaintiff, 2244.

modification of general doctrine in certain states, 2245.

rejection of the doctrine in four states, 2245.

payment alone not sufficient, 2246.

acts sufficient on exchange of land, 2247.

when personal services, alone, are sufficient, 2248.

miscellaneous acts; parol partition, contracts for easements,

mutual wills, etc., 2249, and note.

oral promise to give land, 2250.

marriage, alone, not part performance, 2251.

sufficiency of proof in part performance cases, 2252.

specific performance on ground of fraud, though no part performance,

2253.

partial performance with compensation, 2254—2259.

at suit of vendor; defect or deficiency must be slight, 2254, 225'5.

at suit of vendee, a matter of right, 2256.
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vendee must have been unaware of the deficiency, 2256.

where inchoate dower right of vendor's wife, 2257, 2258.

indemnity in place of compensation, 2258.

where no basis of estimating compensation, 2259.

damages in place of, 237, 1410, 2260.

when awarded, 181, note, 237, 1410.

of obligations arising from trusts and fiduciary relations, 1411, 1412,

1430, 2287.

nature and object of suits, 1411, 1430. See Trusts; Guardian

AND Ward, etc.

suits against corporations to compel transfer or issue of stock,

1412, 2287. See Corporations.

["SPENDTHRIFT" TRUSTS. See Trusts.]

STATUTES,
"equitable interpretation of," 44.

equity jurisdiction how affected by, enlarging jurisdiction at law,

279, 280.

may be destroyed by, 281.

[strictly construed, when abrogate or abridge equity juris-

diction, 279, note.]

not allowed to be instruments of fraud, 431.

forfeitures imposed by, not relieved against, 458.

illegal contracts because opposed to, 402, 930.

when policy of, interfered with, 402, note, 934.

procured through fraud, whether relieved against, 935, note,

statutory liens, 167, 1268, 1269. See Liens.

STATUTE OF FRAUDS,
verbal contracts for sale of land void by, enforced in equity, 103, 430,

1297, 1409, 2239-2253.

See Specific Performance.
~ owner of land may be estopped from setting up title notwithstanding,

807.

cannot shut out parol evidence to do fraud or wrong, 858, 859.

not allowed to be an instrument of fraud, 431, 858, 859, 921, 1293,

2253.

effect of, upon use of parol evidence, 864-867. See Evidence.

trusts of land required to be in writing by, 1006, 1007.

except in certain states, 1006, note,

does not extend to trusts of personalty, 1008.

resulting and constructive trusts excepted from, 1008, 1030.

trust enforced where legal title obtained upon fraudulent verbal

promise, notwithstanding, 430, 431, 1055, 1056.

construed and applied in equity as at law, 1293.
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STATUTE OF LIMITATIONS,
effect of, on distinction between sealed and unsealed instruments, 70.

equity courts apply, 419.

following analogy of, 1441.

runs from discovery of fraud, 917, note.

as applied by courts of equity, 418, 419, 917, note, 1441.

no defense in suit against trustee's estate for breach of trust, 418, 419,

1080, 1449.

in creditors' suits, 2312.

in partnership suits, 2369.

STOCKHOLDERS,
corporation estopped as against, by statements in prospectuses, etc.,

819.

may be estopped from setting up ultra vires acts against third per-

sons, 819.

remedies of, for false statements in prospectuses, circulars, and re-

ports, 881, 1092.

promptness in applying for, 881, 965, note.

dealings between, and directors or promoters, 963.

rights of, in corporate property, 1090.

directors are quasi trustees for, with respect to stock, 1090.

liability of directors to, as corporate agents, 1091.

suits against directors, when to be brought by, 1091-1093, 1095.

corporation when a defendant in suits by, against directors, 1093-

1095.

creditors' suits against, 2319-2333. See Creditors' Suits.

See Corporations; Directors; Stocks.

STOCKS,
forfeiture of, when equity will not relieve against, 457.

notice of assignment of, necessary to determine assignee's priorities,

695.

should be given to managing officer of company, 696.

diligence of assignee of, in perfecting title and enforcing rights

necessary, 699-701.

as between assignee and assignor, or the company, 699.

between assignee and assignor's judgment creditors, 700.

between prior and subsequent assignees, 698, note, 701, 712, 715,

774.

assignment of, subject to equities, 704, note, 709, notes.

when owner of, estopped from setting up equities, 710, 811, note,

assignee of, obtaining legal title, protected as bona fide purchaser,

698, note, 712, 714, 715, 774.

when bona fide purchaser not protected, 918.

owner of, divested of title by estoppel, but not by negligence, 811,

note,

speculative contracts for purchase of, whether invalid, 930, note.
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investments in, when required of trustees, 1073,

when no directions are given trustees, 1074.

shares of, how regarded at law and in equity, 1090.

pledgee of, may sue wrong-doing directors, 1096.

legacies of, when specific, 1130, note.

as subject of donations causa mortis, 1148, note,

claimants of, may be interpleaded by companies, 1327, note, 1477.

when transfer of, restrained, 1340, 1690.

specific performance of contracts concerning, when decreed, 1402,

note, 2174.

suits against corporations to compel transfer or issue of, 1412, 2287.

See Corporations.

See Stockholders.

STREETS,
injunction against railroad in, 1881-1884.

STRIKES,
receivers, effect of, on receivership, 1590.

STRIKES, BOYCOTTS AND COMBINATIONS, injunetions against,

2018-2049. See Ereedom of Trade oe EmpLiOyment.

SUBROGATION,
nature of remedy of, 186, 1416, 1432.

liability of grantee assuming mortgage, whether results from, 1207.

equitable assignment of mortgages by, 798, 1211-1213. See Mort-

gagor AND Mortgagee.

of grantor's lien by, 1254.

principle of, applied in equitable debts, 1300.

extent of doctrine of, 1419, note, 2343.

operation of doctrine of, controlled by equitable principles, 1419,

note, 2349.

parties entitled to, 2344-2348.

party who discharged obligation in performance of a legal duty;

sureties, etc., 2345.

party who pays debt in self-protection, 2346.

party who pays on request or by public invitation, 2347.

volunteer, 2348.

nature of the right, purely equitable, 2349.

conditions upon which is allowed; payment; other security, 2350.

rights upon which, operates, 2351.

of creditor or co-surety to securities given to indemnify a surety, 2252.

SUI JURIS,
jurisdiction of equity over persons and property of persons not,

1311-1314. See NoN Compotes Mentis.
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SUPPLEMENTAEY PROCEEDINGS,
j

receiver appointed when, 1531.

1 receivers, statutory provisions, 1581.

receiver represents creditors to what extent, 1612.

creditors' suits as affected by, 2295.

SUPPORT DEEDS,

rescission of, 2108.

SURETIES,

[cannot maintain bill to compel owner of note to sue, when adequate

remedy by statute, 281, note.]

rules at law and in equity concerning discharge where contracts of,

were under seal, 383.

mortgagors conveying land, when, of grantees, 797, note, 1205, note.

1206, note.

decease of joint; liability of, as regards principal debtor and co-

sureties, 409, 1302.

See Exoneration; Contribution; Subrogation.

SURETYSHIP,

questions growing out of, belonging to concurrent jurisdiction, 186.

equity jurisdiction in suits growing out of, not abridged by juris-

diction subsequently acquired at law, 278, 980.

fullest disclosure necessary in contract of, 907, 963.

See Exoneration; Contribution; Subrogation.

SURPRISE,

relief from forfeiture occasioned by, 451, 454.

mistake of law containing element of, relieved against, 847.

parol evidence in case of, 858-867. See Evidence.

equitable relief against, in action at law, 2083.

SURRENDERING OF INSTRUMENTS,
through mistake, whether relieved against, 871.

See Delivery-up. "•

SURVIVORSHIP,

rules of equity concerning, antagonistic to common law, 104, note,

1301, note.

on death of trustee, 1060.

on death of one joint debtor at law, 406, 409, 1301.

in equity, 104, note, 406, 409, 1301.

application of maxim, Equality is equity, 406, 409.

on death of surety, 409, 1302.
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T
TACKING,

allowed in England by h07ia fide mortgagee, 768.

doctrine rejected in America, 768.

foundation of doctrine of, is in subsequent mortgages being legal,

1185, note.

TAXES,
distinct proprietors relieved from illegal assessments and, to prevent

multiplicity of suits, 258-260, 265, 266, 270, 273, 1345, 1809, 1855,

1871.

extent of jurisdiction not defined by certain cases, 259.

relief against illegal assessments and, where made a lien, 260,

273.

broad rule in certain states, 260, 273.

suits by or on behalf of tax-payers, 260, note,

[relief against tax proceedings which involve the single plain-

tiff in litigation with numerous parties, 261, note.]

decisions opposed to granting relief, 259, 265, 266.

result of judicial opinion, 270.

[jurisdiction of United States courts to enjoin illegal, not

abridged by state legislation, 293, note.]

whether relieved against in New Hampshire, 310.

in Massachusetts, 320.

in Maine, 334.

plaintiff must first pay what is justly due, 393.

interpleader in case of, levied in different counties, 1323, note, 1467.

assessments for, when removed as constituting cloud, 259, 265, 1399,

note, 1810-1815, 1848, 1856, 1861, 1862.

injunctions against taxation, 1779-1878.

in general, 1779.

two classes of states, 1779.

first type, 1780.

second type, 1781.

(principles of general application, 1782-1794,

irregularities, 1782, 1783.

application of this principle, 1783,

tender, 1784-1789.

necessity for, in general, 1784.

application of the rule, 1785.

how made, 1786.

amount of, 1787.

time of; averment of readiness and willingness insuffi-

cient, 1788.

unnecessary when tax wholly void, 1789.

injunction granted only at suit of tax-payer, 1790.

plaintiff must show injury, i7'91.
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TAXES—Continued.

plaintiff must come into equity with clean hands, 1792.

laches, 1793.

burden of proof, 1794.

adequacy of the legal remedy, 1795-1806.

taxes on personal property, 1795.

exceptions where injunctions have been allowed, 1796.

in states of the second class, 1797, 1798.

rule in New York, 1799.

remedy by appeal to board of equalization, 1800-1804.

applies only to defects remediable by such board, 1801.

when equity may enjoin, 1802.

relief where assessments are raised, 1803.

injunction to enforce action of board of equalization,

1804.

remedy by suit to recover back, 1805.

other remedies, 1806.

fraud as ground for relief, 1807, 1808.

limitations on this rule, 1808.

multiplicity of suits, 1809.

cloud on title, 1810-1815.

in general, 1810.

proceedings defective on their face, 1811, 1812.

injunction may be granted on other grounds, 1812.

at what stage granted, 1813.

injunction after sale, 1814.

preliminary injunction, 1815.

exempt property, 1816-1818.

in states of the first class, 1816.

in states of the second class, 1817.

rule in Illinois, 1818.

unconstitutionality of taxing act, 1819.

want of jurisdiction of taxing body, 1820.

taxes in excess of legal limit, 1821.

equity will not consider intent to misapply funds, 1822.

special rules in some states, 1823-1848.

Connecticut, 1823.

Georgia, 1824.

Illinois, 1825-1829.

in general, 1825.

illegality, 1826.

illegal municipal taxes, 1827.

illegal taxes; parties plaintiff, 1828.

fraudulent increase in assessment, 1829.

Indiana, 1830.

Kansas, 1831, 1832.

parties, 1832.

Kentucky, 1833.
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TAXES— C'ontinned.

Massachusetts, 1834.

Mississippi, 1835.

Montana, 1836.

Nebraska, 1837.

Ohio, 1833.

Oklahoma, 1839-1841,

increase of assessment, 1840.

tender, .1841.

Rhode Island, 1842.

Texas, 1843.

Utah, 1844.

Wisconsin, 1845-1848.

in general, 1845.

defects going to the validity of the assessment, 1846.

defects not going to the validity of the assessment, 1847.

cloud on title, 1848.

jurisdiction of federal courts, 1849-1859.

to enjoin federal taxes, 1849.

state taxes, 1850.

adequate remedy in state courts, 1851.

grounds of the equitable jurisdiction, 1852.

irreparable injury, 1853.

valuation resulting in unjust discrimination, 1854.

multiplicity of suits, 1855.

cloud on title, 1856.

state tax in violation of contract, 1857.

injunction warranted by state lavFs, 1858.

property in hands of federal receiver, 1859.

injunctions against special or local assessments, 1860—1878.

in general, 1860.

cloud on title, 1861, 1862.

apparent defects, 1862.

mere irregularities will not warrant an injunction, 1863.

jurisdictional defects, 1864, 1865.

assessment under unconstitutional statute, 1866.

presumption of regularity, 1867.

equity will not interfere with discretion of officers, 1868.

abuse of discretion, 1869.

time of equitable interference, 1870.

multiplicity of suits, 1871.

fraud as ground for relief, 1872.

no injunction when statute provides an adequate remedy, 1873.

effect of provisions for appeal, 1874.

other remedies, 1875.

effect of statutes prohibiting or limiting resort to equity^ 1875.

estoppel; laches, 1877.

tender, 1878.

f VI—394



6290 INDEX.

Vol. I, §§ 1-519; II, §§ 520-974; III, §§ 975-1314; IV, §§ 1315-1878; V, §§ 1879-2372.

TENANTS FOB LIFE,

merger whether occurs where, entitled to charge, 795.

where, pay off charges, 799.

conversion as between, and remaindermen, 1168.

reconversion not permitted when, injured, 1176,

need not advance proportionate share in redemption by partial owner,

1220.

entitled to redeem from mortgages, 1220, note,

contribution on redemption between, and remaindermen or reversioners,

1223.

•what expenditures by, create equitable liens, 1242.

receivers appointed in suits against, by remaindermen, 1334, 1536.

decree for partition between, whether binding on future interests, 1387,

note, 2128, 2131, 2135, 2138.

TENANTS FOE YEAES,
whether merger occurs where, entitled to charge, 795.

where, pay off charge, 799.

contribution on redemption between, and remaindermen or reversioners,

1223.

when may interplead landlords, 1326, 1327, 1476.

See Leases.

TENANTS IN COMMON,
joint ownership preferred to ownership in common at common law,

406, 408.

ownership in common preferred in equity, 406, 408.

application of maxim. Equality is equity, 406, 408.

when legal rule in favor of joint ownership operates in equity, 408.

legislation declaring in favor of ownership in common, 408.

merger whether occurs when one of two or more, entitled to charge,

793, 795.

where, pay off charges, 799.

entitled to redeem from mortgages, 1220, note,

partition of land among, at common law, 1386, 2124.

in equity, 1386-1390, 2125-2144. See Partition op Land.

accounting between, in equity, 1421, note, 2360.

as an incident to partition, 1389, 1421, note, 2142, 2360.

TENDEE,
of a deed whether prerequisite to enforcement of vendor's lien, 1262.

of taxes due, as prerequisite to injunction against taxation, 1784-1789,

1841, 1878.

of consideration, as prerequisite to cancellation or rescission, 2110.

of performance, as prerequisite for specific performance, 1407, 2231.
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TENNESSEE,
law and equity systems distinct, and administered by separate tribu-

nals in, 42, note,

distinction between sealed and unsealed instruments abolished in, 70,

note,

equity jurisdiction co-extensive with English chancery in, 285, 342, 345.

statutory provisions concerning, 285, note,

election of widow concerning dower in, 494, note,

recording in, 646, note.

effect of other kinds of notice in absence of record in, 664, note,

statute of uses in, 986, note,

[spendthrift trusts in, 989, note.]

deeds of trust in, 995, note,

charitable trusts in, 1029, note,

statutory provisions concerning married women's s^arate property and
contracts in, 1099, note,

married women's power of disposition of separate property in, 1105,
note,

married women's contracts in, 1126, notes,

equity jurisdiction over administration of decedents' estates in, 1154.
mortgages of land in, 163, note, 1187.

grantor's lien on conveyance exists in, 1249.

whether assignable, 1254, note,

jurisdiction over persons of unsound mind expressly givem to equity in,

1313, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,
note,

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note,

taxation, injunctions against, 1781.

specific performance of verbal contracts part performed in, 1409, note,

2245.

TENUEE,
rules resulting from, do not apply to beneficiaries' estates, 990.

TESTIMONY DE BENE ESSE,
suits for taking, branch of auxiliary jurisdiction of equity, 82, 142, 190.

nature and object of, 82, 210.

practical abolition of, 83, 142, 210, 215.

when and by whom maintainable, 211, note, 213.

[statutory proceedings, reach testimony of witnesses only, 212,
note.]

mode of using depositions, 213.

examination of witnesses in foreign countries branch of, 214.
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TESTIMONY, PERPETUATION OF. See Perpetuation of Testimony.

TEXAS,
law and equity systems distinct, but administered by same tribunal in,

41, note,

seal presumptive evidence of consideration in, when, 70, note,

equity jurisdiction, extent of, in, 287, 345.

statutory provisions concerning, 287, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note,

[spendthrift trusts in, 989, note.]

charitable trusts in, 1029, note,

statutory provisions concerning married women's separate property and

contracts in, 1099, note,

married women's contracts in, 1126, note.

equity jurisdiction over administration of decedents' estates in, 1154.

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance exists in, 1249.

whether waived by mortgage of grantee, 1252, note.

whether assignable, 1254, note,

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

appointment of receivers in, 1335, note, 1494, note,

receivers for corporations, statutes, 1548, note,

granting injunctions in, 1337, note, 1683, note,

injunctions against taxation in, 1843.

irregularities, 1783.

relief when assessments are raised, 1803.

special assessments, injunctions against, jurisdictional defects, 1865.

THINGS IN ACTION,
estates and interests arising from assignments of, 168, 1270-1279. See

Assignments.

owner of, may be estopped from setting up title to, 811.

cannot be divested of title to, through mere negligence, 811.

may be estopped although intention was that acts should not be

relied upon, 811.

as subjects of donations causa mortis, 1148.

identity of, as subject for inter])leader suit, how determined, 1323, note,

1465-1467.

transfer of, when restrained, 221, 1340, 1363, note.

specific performance of contracts concerning, when decreed, 1402, 2172.

reached by creditors' suits, 1415, 2300.

TICKET SCALPERS,
injunctions against, 2055.
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TIME,
of election, 513.

forfeitures where, of essence of contract, not relieved against, 4,5.5.

as affecting right to specific performance, 1408, 2232-2238. See Spe-

cific Performance.

TITHES,
bills of peace by parson to establish, 247. note, 274, note.

bona fide purchase whether defense in suits to establish, 765.

TITLE,
jurisdiction of early chancellors to establish, 36.

decrees of equity do not operate themselves as, 135, 170, 428, 1317,

1433.

operate as, by statute, 135, 170, 428, 1317, 1434, 1435.

may pass by decree without jurisdiction of parties in certain cases,

1436.

See Decrees.

one legal, not established against another, in equity, 177, 735.

plaintiff whether entitled to discovery of defendant's, 201.

to be established, where multiplicity of suits sought to be prevented,

248, note, 252, 253, 263, 267, 272, 1394, 2145.

sources of legal, 366.

diligence of assignee of thing in action in perfecting, necessary, 698-

702. See Priorities.

doctrine of bona fide purchaser not a rule of, 739.

subsequent equity protected by legal, 727-729. See Priorities.

ownCT when estopped from asserting, to land, 821.

negligent overlooking of defect in, not relieved against, 856, note,

suit determining, where must be brought, 1318, note, 1435.

no interpleader where, of different claimants, independent, 1324, 1468.

must be clear before injunction granted to restrain tort, 1347, 1350,

1901, 1902, 1916, 1920.

injunction to stay waste, 1901, 1902.

injunctions against trespass, disputed title, 1916.

injunction against trespass, title tried, 1920.

slander of, whether restrained, 320, note, 1358, 2052.

to be established at law in suit for admeasurement of dower, 1381,

2112.

in partition of land to be shown and established, 1386, 1388, 2132-2134.

of personal property, tried by court of equity, 1392, 2133.

suits to quiet, 246, 1393, 1394, 1396, 1397, 1428, 1429, 2145, 2157-2165.

See Quieting Title.

removing clouds from, 1398, 1399, 2146-2156. See Clouds on Title.

of vendor must be free from reasonable doubt in suits for specific per-

formance, 1405, 2223-2226. See Specific Performance.
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TITLE—Continued.

specific performance of contracts where failure of, not decreed, 1405,

1407, note, 2228, 2230.

damages awarded, 237, 1410, note, 2260.

TITLE DEEDS,
rules concerning production and inspection of, 205-207.

when held by a third person, constructive notice of claim or interest,

606, 612.

when bona fide purchaser not compelled to deliver up, 742, note, 764.

equitable liens arising from deposit of, 167, 1264-1267. See Liens.

equitable relief, where lost, 832, note,

jurisdiction of equity to order, delivered up, 185, 1377, note, 1402,

note, 2170.

TOLL BRIDGE,
franchise protected by injunction, 2016, note.

TOETS,

what claims arising from, are assignable, 1275.

of receivers, priority of claims for, 1644.

injunctions to restrain commission of, 1346-1358, 1888-2056. See

Injunctions.

nature of, in injunction suits against strikes, boycotts, etc., 2019.

TOET-FEASORS,
no contribution among, 1418, note, 2339, >

TRADE,
sum to be paid on breach of covenant not to carry on, is liquidated

damages, 442, note,

contracts in restraint of, when illegal, 934.

criterion is the unreasonableness of the restraint, 934.

combinations among employers and employees, 934, note,

by persons carrying on the same business, 934, note,

sale of good-will, or secret of, 934, notes,

remedies granted in case of, 934, 2045.

of trading with enemies, Illegal, 934.

disclosure of secret of, may be restrained, 934, note, 1340, note, 1689.

agreements not to carry on, may be enforced by injunction, 934, 1344,

note, 1715, 1716.

concerning manufacture and sale of secret of, not specifically en-

forced, 1405, note, 2179.

freedom of, injunction against interference with, 2018-2049. See

Freedom of Trade oe Employment.
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TRADE-MAEKS AND UNFAIR COMPETITION,
trade-marks, 1354, 1998.

when fraudulent, 934.

injunction to restrain infringement of, 1354, 1998-2004.
,

fraud the ground for granting, 1354.

registration, 1999.

infringement, 2000.

preliminary injunction, 2001.

laches, 2002.

clean hands, 402, note, 2003.

accounting, 2004.

unfair competition, injunction to restrain, 2005-2015.

labels, 2007.

refilling, 2008.

name of play or book, 2009.

geographical names, 2010.

advertising, 2011.

accounting, 2012.

trade-names, 2013.

corporate names, 2014.

"clean hands" maxim, 2015.

TRADE SECRETS,
injunction to prevent disclosure, 1689.

TRADING STAMPS,
injunctions against unfair use of, 2055.

TRESPASS,
action of, at common law, 22, 23, 29.

action of, entertained by early chancellors, 36.

TRESPASSES,
legal estate may be protected against, by exclusively equitable remedy

of injunction, 138, 170, 221, 1346, 1888.

remedy at law must be inadequate, 221, 1346, 1357, 1889, 1908-

1912.

final relief granted on injunctions obtained in cases of, 237.

relief against, in equity, to prevent multiplicity of suits, 252, 257,

[261, note], 271, 1910.

[jurisdiction of United States courts to enjoin, not abridged by state

statutes, 293, note.]

equity jurisdiction of courts of New Hampshire over, 307, 308.

not restrained where estoppel by acquiescence, 817, 1925.

refusal of equity to restrain, at an early day, 1356, 1907.
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TRESPASSES—Continued.

equity jurisdiction to restrain, firmly established, 1347, 1356, 1889<j

1907.

where single act and temporary, not enjoined, 1357.

nature of the jurisdiction, 1907,

extent of the jurisdiction, 1908-1913.

irreparable injury, 1357, 1909.

continuous or repeated trespasses, 1357, 1910.

insolvency of defendant, 1911.

miscellaneous cases, 1912.

eminent domain, 1879-1887, 1913. See Eminent DoMAm.
•what plaintiff must allege, 1914.

threatened trespasses, 1915.

dispute as to title, 1916-1920.

general principle, 1916.

defendant in possession enjoined from destructive acts, 1917.

not enjoined from mere use, 1918.

plaintiff in possession, 1919.

establishment of title, 1920.

possession, when given by injunction, 1921,

the balance of injury, 1922.

personal remedy open to plaintiff, 1923,

relief given, 1924.

estoppel, laches, acquiescence, 1925.

TROVER,
action of; origin and development of, 25, 29.

equity will not entertain suit when remedy by, sufficient, 177, 185.

TRUSTS,
when purchaser under record title takes free from secret, 658.

interests created by, superior to those by gifts or judgments, 685, 720,

721, note.

notice to trustees of assignments of funds subject to, to determine

rights of priority, 694-697, 989. See Priorities.

mistakes of law in transactions between parties in relations of, re*

lieved against, 848.

all wrongful acts by persons in relations of, are not fraudulent, 885.

duty to disclose facts in transactions by persons in relations of, 902-

904.

presumption of undue influence in transactions between parties in rela-

tions of, 951, 955.

transactions presumptively invalid between parties in relations of, 955-

965. See Fraud, Constructive.

doctrine of, as illustrating evasion and contradiction of legal rolea, 52.
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TRUSTS—Continued.

for married women, effect of, on legislation on married women's prop-

erty, 80, note,

difference between legal and equitable rights arising from implied, 106,

107,

from express passive, 107.

express, are permanent equitable estatefs, 148, 1030.

implied, are temporary equitable estates, 148, 1030.

connection of all equitable estates and interests with, 149, 151.

are embraced within exclusive jurisdiction of equity, 150, 153, 171, 219,

986.

theory of, borrowed from Eoman law, fidei-commissum, 151, 976, 977.

description of fidei-commissum, 151, 976, 977.

uses, origin, growth, and general description of, 151, 978-985. See

Uses.

are based on statute of uses, 151, 984, 986.

jurisdiction of equity over administrations, legacies, etc., based on

ground of, 156, 348, 1127, 1152.

remains where, are created, 156, 1128.

in fiduciary relations based on ground of, 157, 1088.

variety of remedies given in ease of, 158.

Beparate estates of married women are instances of, 159, 1098.

money held on, not recovered in equity where action at law will lie,

178.

equity .iurisdiction over, not abridged by relief given at law, 278, 280,

note.

.

when taken away by statute, 281.

in the United States courts, as affected by statute, 297, note, 298.

jurisdiction of courts of New Hampshire over, 305.

of courts of Massachusetts, 315.

of courts of Maine, 329.

are result of maxim, Equity regards as done what ought to be done,

374, 375.

enforcing express, not within maxim, Equity aids vigilant, not those

who slumber on rights, 418, 419.

whether election between gift and dower in lands devised in trust to

sell, 499.

between gift and dower in lands devised to trustees to manage,

lease, etc., 501.

rule of lis pendens extends to suits to enforce, 635, 636.

effect of statute of uses on creation of, in the United States, 986, note,

effect of attempt to create passive, in states abolishing passive, 986,

note, 1004.

attempt to create active, not allowed by statute, 986, note, 1004,

note.

TFhat property may be the subject of, 151, 987.
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TRUSTS—Continued.

who may impress property with, 987.

what trusts equity will enforce, 987.

trustors not relieved where, illegal or fraudulent, 987.

void, if forbidden by statute, or law of perpetuities, 987.

divided into express, and arising by operation of law, 152, 987.

definitions of, 152, 987. ,

express, divided into private and public, 152, 987.

definitions of, 152, 987.

private, divided into passive and active, 153, 988.

passive, 153, 988-990.

when exist, and general nature of, 75, 153, 988.

cannot be held by a person for himself, 988.

existence of, in America, 75, 153, 986, note, 988, 1003.

appearing in connection with married women's separate property,

988, note, 1098, note.

in personal property common in America, 988.

estates of trustee and cestui que trust in, 153, 988, 989.

["spendthrift trusts," 989, note.]

[English cases, 989, note.]

[American cases, arranged by states, 989, note.]

rules of descent and succession generally applied to, 990.

rules resulting from tenure do not apply, 990.

active, 153, 991-995.

what are, 153, 991.

extent to which, may exist, 153, 991.

becoming passive, and effect of change, 991, note.

[right of cestui to have trust terminated, 991, note.]

common classes of, 992.

assignments for benefit of creditors, as a class of, 992, note, 993,

994. See Assignments.

deeda of trust to secure debts, 995.

classes of, only allowed in certain American states, 75, note, 153,

1003.

voluntary, when binding and enforceable, 996-999.

valuable consideration unnecessary in creation of, 996.

perfect and complete, enforceable, 996, 997.

executory and incomplete, not enforceable, 997, 1009.

[bank deposits, 997, note, 1009, note.]

modes in which, may be created, 997-999.

imperfect voluntary assignments not, 997, 998, note,

application of doctrine of; donor the legal owner, 998.

donor the equitable owner, 999.

the term as used in certain states, 1030.

executed and executory, 1000, 1001.

distinction between, with what concerned, 1000.
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executory, generally arise in marriage articles and agreements and

wills, 1000.

definitions and descriptions of, 1001.

abolition of rule in Shelley's Case, effect of, upon, 1001.

powers in trust; what are, and control of equity over, 835, 920, 1002.

See Powers.

dispositions valid as powers in trust, though not as, 986, note, 1002.

express, regulated and limited by legislation in various states, 75, 153,

1003-1005.

what classes of, allowed, 75, note, 153, 1003.

judicial interpretation, validity of, 986, note, 1004.

interests, rights, and liabilities of various parties in, 75, 1003,

1005.

express, how created, 1006-1017.

in real property; writing necessary by statute of frauds, 1006.

character of the writing requisite, 1006, 1007.

when and by whom writing executed, 1006, 1007.

acceptance by trustee unnecessary to validity of, 1007, 1060.

not allowed to fail for want of trustee, 988, 1007, 1026.

in personal property, may be created verbally, 998, note, 1008.

words and dispositions sufficient to create, 997-999, 1009.

[collections by banks; deposits, 1009, note.]

intention to create must be clear, 997-999, 1009.

may be inferred by construction, 155, note, 1009, 1010-1017.

improperly called "implied," 155, note, 1010.

inferred from powers given trustees, 1009, note, 1011.

from provisions for maintenance, 1012.

when necessary to carry out purposes of wills, 1013.

from precatory words, 155, note, 1014, 1017.

tendency against doctrine, 1015, 1016, note, 1017.

what intention necessary, 1014, 1016.

the true criterion, 1016, 1017.

presumption from use of precatory words, 1016.

objections to doctrine of, 1016, note, 1017.

public or charitable, 154, 1018-1029.

general description of, 154, 987, 1018.

property capable of being subject of, 154, 1018.

not subject to doctrines of perpetuities, 154, 1018.

public, not private, benefaction requisite, 154, note, 1019.

certainty of intention requisite in creation of, 1019.

what are charitable uses, 1019, note, 1020-1024.

distinction between, and gifts to corporations, 154, 1020, note.

"statute of charitable uses," 1020.

effect of statutes of mortmain on, 1020, note.

religious purposes; "superstitious" uses, 1019, note, 1021.
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benevolent purposes, 1022.

educational purposes, 1019, note, 1023.

[promotion of ethical and political reforms, 1023, note.]

miscellaneous public purposes, 1019, note, 1024.

certainty or uncertainty of object and beneficiaries, 154, 987, 1009,

note, 1018, 1019, 1025, 1027.

[validity of gift, where discretion to apply to indefinite pur-

pose not strictly charitable, 1025, note.]

of the trustee, 1026.

cy-pres, meaning and extent of doctrine of, 1026, note, 1027, 1029.

See Cy-pres.

origin and extent of equity jurisdiction over, statute of Eliza-

beth, 154, 1020, 1028.

in the United States, 154, 1029,

suits by attorney-general against wrong-doing officers of, 1096.

implied, or arising by operation of law, 155, 1030-1058.

general nature and kinds of, 155, 1030.

to be distinguished from certain express, termed "implied," 155,

note, 1010, 1030, note,

idea of antagonism between trustee and beneficiary in, 148, 1030.

are excepted frota statute of frauds, 1008, 1030.

termed "involuntary" in certain states, 1030, note,

resulting, 155, 1031-1043. See Uses.

what are, and types of, 155, 1031.

intention, the essential element of, 155, 1031, 1033, note,

consideration, the underlying principle of, 981, 1031, 1033,

1035, 1037.

trust resulting to donor, 1032-1036.

in failure of purposes; uncertainty; illegality, 1009, note,

1032, 1033.

distinction between gifts for, and subject to particular

purposes, 1033, 1244.

when part only of estate, or equitable title only con-

veyed, 981, 1034.

in conveyances without consideration, 981, 1035.

where conveyance recites consideration, 1035. 1036.

parol ervidence to show, 1036.

in conveyance to one, price paid by another, 1037-1042.

consideration how and when paid, 1037.

where title is taken in names of some of grantees only,

1038.

part of consideration only paid, 1038.

doctrine applies to personal and real property, 1038.

purchase made in name of wife or child, 1039.

parol evidence to show, 1040, 1041.
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legislation abolishing; extent of, 1042.

in favor of creditors of person paying price, 1042.

interest and rights of bene-ficiary in, 369, 375, 1030, 1043.

constructive, 155, 1044-1058. See Uses.

what are, and when arise, 155, 1044.

may be referred to fraud, 155, 981, 1044.

distinction between actual, and sub modo, 1044, 1046.

number of instances of, 1045.

arising from contract express or implied, 1046.

money received equitably belonging to another, 1047.

property subject to, acquired by volunteers or purchasers with

notice, 630, 688, 692, 770, 920, 1048.

followed as long as can be identified, 1048, 1051, 1058,

1080.

[right of trustee, in default, to recover property,

1048, note.]

bona fide purchasers only protected, 767, note, 770, 988,

note, 1048, 1051, 1058, lOSO.

proceeds in hands of trustees subject to, 1048, 1051, 1058.

money as the subject of, 1048, 1051.

[right to follow funds that have been mingled, 1048, note.]

fiduciary petsons purchasing property with trust funds, 422,

587, 912, note, 914, note, 920, 958, 1049, 1058.

maxim, Equity regards as done what ought to be done, applied

to, 422, 587, 1049.

renewal of leases by partners and other fiduciary persons,

1050.

wrongful appropriation or conversion of another's property,

1051.

trust property wrongfully acquired by trustee or other fidu-

ciary person, 958, 1052.

ex maleficio, what are, and varieties of, 1030, 1053.

where devise or bequest procured by fraud, 430, 919, 1054.

whether fraud in procuring bequest or dervise is essen-

tial to raising such trust, 1054, note.

legal title procured on fraudulent verbal promise, 910,

912, note, 914, note, 919, 1055.

[what constitutes fraud in such case, 1055, note.]

no trust from verbal promise to purchase and convey,

1056.

except where conveyance thereby obtaining by per-

son in confidential relation, 1056, note,

in favor of judgment creditors where property fraudulently

transferred, 1057.

• rights and remedies of cestui que trust in, 309, 375, 1058, 1080.
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jurisdiction of equity exclusive in, of donations causa mortis, 1151.

unabridged by that of probate courts, in testamentary, 235, 351,

1154.

to construe and enforce wills incident to that over, 351, 352, note,

1064, note, 1154-1157. See Wills.

resulting, on failure of purposes of conversion, 1169-1174. See Con-

version.

equitable liens analogous to, 166, 1234.

grantor's lien, whether referable to doctrine of, 1250, note.

breaches or violations of, restrained, 1340, 1687.

concerning chattels, specific performance of contract creating, 1402,

note, 2171.

specific performance refused where breach of, would result, 1405, note.

TRUSTEE AND CESTUI QUE TRUST,
rights growing out of relation of, concerned with property, belong to

equity domain, 100.

removal and appointment of trustees as equitable remedy, 112.

rights of beneficiary under fidei-commissum,, 151, 976, 977.

maxim. He who seeks equity must do equity, applied to suits between,

392.

fraudulent beneficiary not aided in equity, 401.

trustee appearing in instrument notice of third person's rights, 630.

party purchasing with notice of another's rights, held a trustee, 659,

770.

notice to trustee is constructive notice to beneficiary, 667.

notice to trustee of assignment by beneficiary to determine rights of

priority, 694-697, 989. See Priorities.

subsequent equity not protected by obtaining legal title from trustee,

728, 729, 769, 770, 773.

trustee liable for misleading 'bona "fide purchaser, 781, note,

estoppel from acquiescence in settlement of accounts between, 820.

mistakes of law in transactions between, relieved against, 848.

person acquiring property through fraud treated as trustee, 910, 912,

note, 914, note, 919, 920, 1055.

mortgagor with power of sale is a trustee for the sale, 958, note.

through probate of will obtained by fraud treated as trustee, 919.

rights of cestui que use at law, 979, 980.

covenantor to settle held a trustee, 981.

who may be in ordinary trusts, 987.

[infants, married women, lunatics, corporations, cestuis, executors,

987, note.]

in charitable trusts, 1026.

trust not allowed to fail for want of trustee, 988, 1007, 1026.

estates of, in passive trusts, 153, 374, 988, 989.
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trustee in passive trust, to do all things to be done by lioltler of legal

estate, 989.

interest of cectui que trust in passive trust, alienable, 989.

liability for debts and aJienability of trust estate, where beneficiary

is married woman, 989.

estates and rights of, in active trusts, 153, 369, 374, 989, 991, 1062.

rights of beneficiaries in trust fund, in trusts for sale and to dispose

of proceeds, 992.

in trusts for accumulation, and to dispose of rents and profits, 992.

powers and rights of, in assignments for benefit of creditors, 993, 994.

duties, liabilities, and rights of, in deeds of trust to secure debts, 995.

estates, rights, and liabilities of, in express statutory trusts, 75, 1003,

1005.

power of trustee to sell and convey in express statutory trusts, 1004,

1005.

trustee, but not cestui que trust, may declare a trust, 1007, 1008.

trust, how declared by trustee in real and personal property, 1006-

1008, 1060.

trust inferred from powers given to trustee, 1009, note, 1011.

uncertainty of beneficiaries in charitable, 154, 987, 1009, note, 1018,

1019, 1025, 1027.

of the trustee, 1026.

idea of antagonism between, in resulting and constructive trusts, 148,

1030.

interest and rights of cestui que trust in resulting and constructive,

369, 375, 1030, 1043, 1058, 1080.

distinction between true and sub modo trustees, 1044, 1046.

volunteers or purchasers with notice of trust property held trustees,

659, 688, 692, 770, 920, 1048.

bona fide purchasers from constructive trustees protected, 767, note,

770, 988, note, 1048, 1051, 1058, 1080.

proceeds of wrongful transfer, subject to constructive trust, in trus-

tee's hands, 1048, 1051, 1058.

antecedent debts of trustee paid in violation of trust, 1048.

constructive or resulting trust in property purchased by trustees with

trust funds, 422, 587, 912, note, 914, note, 920, 958, 1049, 1058.

where trustee obtains renewal of lease in own name, 1050.

where trustee appropriates, converts, or acquires trust property,

1051, 10527 1058.

powers, duties, and liabilities of express trustees, 1059-1087.

acceptance by trustee unnecessary to validity of trust, 1007, 1060.

»is necessary for power or liability of trustee, 1007, 1060.

acceptance may be express or implied, 1007, 1060.

joint owners, when property given to two or more trustees, 1060.

survivorship on death of trustee, 1060.
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duty of trustees to conform to directions of trust, 1062.

liability to cestui que trust for non-performance, 1062.

implied auttiority, 1062.

• [power to sell does not generally imply authority to

pledge or mortgage, 1062, note.]

[direction to appoint agent does not require retention,

1062, note.]

[power of court to change scheme to effectuate intention,

1062, note.]

the trust the charter of trustee's powers, 1062.

trustees not allowed to buy or set up adverse title, 1062.

duty of trustees to render accounts, and nature of, 1063,

[liability for interest for failure to, 1063, note.]

to obey directions of the court, 1064.

right of trustee to maintain suit for construction of trust, 1064,

note, 1156.

duty of trustees to restore trust property at end of trust, 1065.

to use care and diligence, 1066-1074.

to protect and obtain possession of trust property, 1067.

collecting debts, etc.; liability for negligence, 1067.

depositing trust funds in banks, 1067, 1068, note, 1070,

note, 1072, note,

payments, wrongful and otherwise, 1067, 1070.

trustee cannot divest himself of trust, unless in trust for sale, 1067.

duty of trustees not to delegate authority, 1068.

trustee may employ agent, 1068.

duty of trustees not to surrender entire control to co-trustee, 1069,

1082.

amount of care and diligence required of trustees, 1070.

liability for errors in judgment, 1070.

theory of trustees' liability only for gross negligence, 1070,

note,

duty of trustees as to investments, 1070, 1071-1074.

to get largest income with smallest risk, 1071, 1072.

result of unreasonable delay, 1067, 1071, 1072.

when particular investments are required, 1067, note, 1073.

when trust gives no directions, 1074.

kinds only permitted, 1073, note, 1074.

consent of beneficiary to irregular investments, 1074.

duty of trustees to act with good faith, 951, 958, 1075-1078.

trustees cannot deal with trust property for own advantage, 1075.

must not mingle trust funds with their own, 1063, 1076.

must not act inconsistent with beneficiary's interests, 1077.

contracting with themselves, 958, 1049, 1077, 1078.
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[contracts between corporation and one of its directors, 1077,

note.]

duty of trustees to communicate information to beneficiary, 902-

904, 1077.

trustees selling property to, and buying from, themselves, 958,

1049, 1077, 1078.

breach of trust by trustees, and liability therefor, 1079-1083.

what is a breach of trust, 1079.

meddlers with trust property liable, 1079.

trustees must be sui juris to be personally liable, 1079.

[as to limiting liability, 1079, note.]

beneficiary's claim on trust estate, 988, note, 1048, 1051, 1058,

1080.

personal liability of trustees, 1058, 1080.

[liability for interest, 1080, note.]

statute of limitations as a defemse, 418, 419, 1080, 1449.

Kability among co-trustees; contribution, 1081.

liability for acts of co-trustees, 1069, 1082.

cestui que trust acquiescing or concurring, 1083, 1104.

one of several cestuis que trustent taking part in, 1083, note,

compensation and allowance to trustees, 1084.

for expenses and outlays, J.084, 1085.

[extra compensation for services as attorney, 1084, note.]

[trustee's power to bind the estate, 1085, note.]

removal and appointment of trustees, 1086.

[grounds for removal, insolvency, 1086, note.]

[inability to agree with beneficiary, 1086, note.]

[disagreement between trustees, 1086, note.]

[trustee's views at variance with object of trust, 1086,

note.]

[non-residence, 1086, note.]

appointment of new trustees, 1087.

persons standing in fiduciary relations are quasi trustees, 157, 1088.

rules governing duties and rights are the same as with express

trustees, 1088.

corporation directors as quasi trustees, 157, 963, note, 1089-1096. See

DlBECTORS.

guardians and agents as quasi trustees, 1097.

trustees unnecessary in creation of married women's separate estates,

1100.

married women liable for committing or acquiescing in trustee's breach

of trust, 1104.

donee of gift causa mortis a trustee till donor's death, when article

delivered, 1146, 1150.

suits to construe wills maintained by cestuis que trustent, 1156.

VI—395
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conversion by trustees when directed by court, 1167.

vendor in land contract a trustee of legal title for vendee, 105, 368,

1046, 1161, 1261.

vendee a trustee of purchase-money for vendor, 368, 1161, 1261,

laches, breach of trust, 1449.

receiver appointed in suits against trustee for breach of trust, 1334,

1510.

injunctions granted in suits by cestui que trust against trustee, 1058,

1340, note, 1687.

trustees liable to account in equity, 1058, 1063, 1097, 1421, 2358.

See Trusts.

TURNPIKE,
franchise protected by injunction, 2016, note.

u
ULTRA VIRES,

stockholders may be estopped from setting up acts, 819.

vfhere contract, suit may be brought upon implied contract, 942, note,

liability of directors where proceedings are, 1093,

acts may be restrained, 1345, 1723-1726.

UNDUE INFLUENCE,
assignment procured by, subject to equities of original owner, 709.

mistake of law aided by, relieved against, 847.

inadequacy coupled with, a ground for relief, 928.

illegal contract relieved against when, 942.

transactions of persons of weak mind accompanied by, relieved against,

947.

when, in general, relieved against for, 951.

UNFAIR COMPETITION,
injunctions against, 2005-2015. See Trade-MARks.

UNITED STATES,
laches, imputability to government, 1446,

receivership statutes, 1594, 1595.

UNITED STATES COURTS,
from whence derive jurisdiction, 35, note, 282.

departments of law and equity distinct in, 41.

procedure in law and equity in, 41, 292, note.

jurisdiction of, in suits for administration, 234, note, 293, [and note!,

1154.
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equity jurisdiction of, 285, 291-298.

uniformity of, throughout United States, 292.

identity of, 292.

[code provisions permitting union of legal and equitable

causes, not followed, 292, note.]

[code provisions permitting legal relief on equitable title, not

followed, 292, note.]

[code provisions permitting equitable defenses at law, not

followed, 292, note.]

[no equitable set-off or counterclaim at law, 292, note.]

[effect of code provisions requiring suits to be in name of

"real party in interest," 292, note.]

[jurisdiction not abridged, by state laws, 293, note.]

[injunctions, 293, note.]

[cancellation, 293, note.]

[partition. 293, note.]

[specific performance, 293, note.]

l^forecldsure of mortgages, 293, note.]

[enforcement of equitable liens, 293, note.]

[creditors' bills, 293, note.]

[administration of estates of decedents, 293, note.]

[enlargement of jurisdiction as result of state legislation,

293, note.]

[examples, 293, note.]

[nature of new right or remedy, 293, note.]

[statutory suit to quiet title, 293, note.]

[not, ordinarily, when defendant in possession, 293,

note.]

[statutory creditors' suits by single contract creditors,

not allowed, 293, note.]

[notice of lis pendens in, 640, note.]

[effect of other kind of notice, in absence of record, 664,

note.]

[charitable trusts in, 1029, note.]

Cfxtent of, 285, 294.

statutory provisions relating to inadequacy of legal remedies as

affecting, 295-297, 914.

effect of state laws on, [292, note, 293, note], 297.

territorial limitations on, 298.

rules adopted by, in case of charitable trusts, 294, 1029.

in married women's contracts, 1126, note,

grantor's lien, whether enforced by, 1249, note,

equitable decrees and remedies of, operate in personam, 1317, 1318,

note, 1435, and note.

laches, defense of, favored in, 23, 1444.
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I receivers, rule as to leave of court to sue receiver, 1594, 1595.

' injunctions against taxation in, 1849-1859. See Taxes.

have cognizance of suits for infringement of patent rights and copy-

rights, 1352, 1979.

injunctions against proceedings of state courts, 2061.

UNSOUND MIND,
jurisdiction of equity over persons and property of, 1311-1314. See

NoN Compotes Mentis.

USES,

jurisdiction of equity enlarged by introduction of, 38, 52, 58.

doctrine of, as illustrating evasion and contradiction of legal rules, 52.

maxim. Equity follows the law as applied to, 426, 982.

theory of, borrowed from the Roman law, 151, 976, 977.

when invented, and growth of, 151, 978.

designed to evade the law, 978.

resorted to at first for purposes of fraud, 978.

for whose benefit made, 978.

how regarded at law, 979, 980.

jurisdiction of chancery over, when established, 980,

Bacon's description of passive, 980.

resulting and constructive, invented; doctrines of, based on theory of

consideration, 981.

introduction of double nature of property in land ; the use and the

seizin, 982.

free from feudal burdens and common-law restrictions, 426, 978, 982.

legal incidents of, 426, 978, 982.

statute of, when passed, and intent of, 151, 983.

description and effect of statute of, 983.

kinds of, not embraced in statute of, 984.

what, embraced in statute of, 984, 985.

use upon a use not executed by statute of, 985.

operation of the statute of, defeated, 985.

forms of conveyance after statute of; covenants to "stand seised";

deeds of "bargain and sale," 985, note, 986, 1035.

trusts are based on statute of, 151, 984, 986.

existence of statute of, in United States, and effect on creation of

trusts, 986, note.

See Trusts.

USURY,
equitable relief from, although relief obtainable at law, 27cS.

maxim. He who seeks equity must do equity, applied to relief from,

391, 937.
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maxim, He who comes into equity must come with clean hands, applied

where contract tainted with, sought to be enforced, 391, notef.

contracts void and voidable by statute for, 930.

a defense, without an offer of repayment of money borrowed, 391, 393,

note, 937.

affirmative relief of cancellation, reformation, or recovery of usurious

excess, 391, 403, note, 937, 941, note,

right to complain of, is personal one, 937.

payment of usurious debts and mortgages assumed, 937.

whether prior encumbrance can be defeated for, 937.

injunction to relieve mortgagor, 1739.

UTAH,
mortgages of land in, 163, note, 1188.

[spendthrift trusts in, 989, note.]

statutory vesting title by decree, 1434, note.

receivership statutes, 1494, note.

injunctions against taxation in, 1781, 1844.

injunctions against special assessments, 1875.

statutory suit to quiet title in, 1396, notes, 2157, note.

V
VALUE,

statements concerning, whether may be misrepresentations, 878.

time essential in specific performance when, is fluctuating, 1408, note.

VENDOR AND VENDEE,
Bum to be paid in breaches of contracts between, is liquidated dam-

ages, 442, note.

vendee when relieved from forfeitures, 455, 456, note.

rule of lis pendens extends to suits to enforce vendor's liens, 635.

purchaser or mortgagee with notice of rights of, bound, 688, 692.

whether iona fide purchase a defense where subsequent vendee obtains

legal title, 773.

when vendor may have contract canceled or corrected for mistake, 869,

871.

duty to disclose facts, when exists between, 903, 904.

dealings between, of land fiduciary to certain extent, 963.

vendee must surrender possession of land before entitled to cancellation

of contract, 965, note.

liens of, on contract of sale of land, 167, 1260-1263. See Liens.

rights of, on executory contract for sale of land, 105, 368, 372, 1161,

1260. 1261, 1263, 1406, 2261-2286.

doctrine of conversion as operating upon, 105, 367, 368, 372, 1160,

1161, 1261, 2261. See Conversion.
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vendor holds legal title as security and as trustee, 105, 368, 1046,

1161, 1260, 1261.

vendee a trustee of purchase-money, 368, 1161, 1261.

vendor's legal title may be conveyed or devised, and descends to

heirs, 1261.

rights of inheritance from parties to the contract; general prin-

ciples, 2262.

vendor's interest, in equity, personal, and passes to personal repre-

sentatives, 105, 368, 372, 1261, 2264.

vendee's interest, in pquity, real, and descends to heirs, 105, 368,

372, 1261, 1406, 2263.

rights of inheritance where the contract is never performed, 2265.

when the equitable conversion is not made, 2266.

on death of vendor in possession, rents go to heir, 2267.

effect of unperformed conditions, 2268.

option to purchase, exercised after death of vendor, 1163, 2269.

devise of lands contracted for, 2270.

contract to sell revokes will pro tanto, 2271.

dower interests under the contract, 2272.

time from which rights of, accrue, 368, note, 1162, 1163.

assignees and subsequent purchasers, 2273-2279.

rights of the vendee's assignee, 2273, 2274.

not subject to specific performance, 2274.

grantee of vendor ia subject to specific performance, 2275.

equitable grounds for these rights, 2276.

assignment of the purchase-money notes transfers the security,

2277.

assignee in bankruptcy, 2278, 2279.

of vendor, subject to specific performance, 2278.

of vendee, not subject to specific performance, 2279.

waste by vendee ; by vendor, 2280.

vendor may be liable, as trustee, for deterioration, 2281.

loss by fire or other accident, usually falls on vendee, 2282.

vendee generally entitled to insurance money, 2283.

loss by occurrence of contingency on vendee, 2284.

foreclosure of vendee's equity, 2285.

sale of property in lieu of strict foreclosure, 2286.

when vendee may interplead vendor, 1327, note, 1477.

equitable defenses in actions between, 1374, note,

specific performance of contracts of. See Specific Performance.

VENDOR'S LIEN,
receiver appointed to enforce, 1532.

See Liens.
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VERMONT,
law and equity systems distinct, but administered by same tribunal in,

41, note.

equity jurisdiction co-extensive with English chancery in, 28i, 342, 345.

statutory provisions concerning, 284, note.

time within which widow must elect in, 513, note.

notice of lis pendens in, 640, note.

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

statute of uses in, 986, note.

[spendthrift trusts in, 989, note.]

charitable trusts in, 1029, note.

statutory provisions concerning married women's separate property and

contracts in, 1099, note.

married women's power of disposition of separate estate in, 1105, note.

married women's contracts in, 1126, notes.

equity jurisdiction over administration of decedent's estates in, 1154.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance does not exist in, 1249.

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note.

receivership statutes, 1494.

injunctions, statutory regulations, 1683, note,

YIEGINIA,
law and equity systems distinct', but administered by same tribunal

in, 41, note,

equity jurisdiction co-extensive with English chancery in, 285, 342.

statutory provisions concerning, 285, note,

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

[spendthrift trusts in, 989, note.]

deeds of trust in, 995, note,

charitable trusts in, 1029, note,

married women's power of disposition of separate estate in, 1105,

notes,

married women's contracts in, 1126, notes.

statute 7 George II, concerning mortgages re-enacted in, 1179, note.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance does not exist in, 1249.

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note,

interpleader in legal actions in, 1329, note, 1482, note.

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note,

injunction against taxation after sale, 1814.

want of jurisdiction of taxing body, 1820.
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VOLUNTARY ASSOCIATIONS,
injunctions relating to, 1731-1737.

in genei-al, 1731.

expulsion of members, 1732-1735.

injury to property, 1733.

from religious organizations, 1734.

from other societies, 1735.

protection of church property rights, 1736, 1737.

when rights depend upon decision of superior church tribunal,

1737.

w
WAGER'S. See Gaming.

WAGES. See Compensation.

WARRANTY,
doctrine of collateral, not interfered with by equity, 53.

WASHINGTON,
distinction between legal actions and suits in equity abolished in, 40,

note, 287.

statutory provisions concerning equity jurisdiction in, 287, note,

recording in, 646, note.

assignments of things in action in, 705, note,

[charitable trusts in, 1029, note.]

[married women's contracts in, 1126, note.]

[mortgages of land in, 1188, note.]

[grantor's lien on conveyance does not' exist in, unless reserved,

1249, note.]

real party in interest to sue in, 1273, note,

receivership statutes, 1494, note,

receiver for unsecured creditors, 1533, note,

receivers for corporations, statutes, 1548, note.

injunctions, statutory regulations, 1683, note,

injunctions against taxation, 1781.

tender, amount of, 1787.

taxes on personal property, 1798.

whether, when remedy by appeal, 1802.

injunctions against special assessments, where abuse of discretion, 1869.

WASTE,
final relief granted on injunction restraining, 237, 1905.

relief against, in equity, to prevent multiplicity of suits, 252, 271.

equity jurisdiction of courts of New Hampshire over, 307, 308.

of courts of Maine, 331.

mortgagee in possession liable for, 1216, note.
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WASTE—Continued.

receivers appointed in case of, 1334, 1509.

injunctions granted between mortgagors and mortgagees to restrain,

1345, 1348, note, 1906.

injunction against waste, in general, 1348, 1896-1906.

definition, and distinction between, and trespass, 1348, 1896.

origin and nature of the jurisdiction, 1896.

extent of equity jurisdiction, 1897-1904.

legal waste, 1897.

waste must be threatened, 1898.

legal waste which is not subject to injunction, 1899.

permissive waste; ameliorating waste, 1899.

whether injury must be irreparable, 1900.

plaintiff's title, 1901, 1902.

title in dispute, 1902.

equitable waste, 1903, 1904.

definition, 1903.

extent of jurisdiction, 1904.

relief against waste in equity, 1905.

parties for and against whom injunction will issue, 1906.

by vendor or 'vendee, 2280.

WATER EIGHTS,
protection by injunction, 1975-1978.

pollution, 1975.

diversion of watercourse, 1976.

obstruction of watercourse, 1976.

percolating waters, 1977.

navigation, obstructions, 1978.

WEST VIRGINIA,
law and equity systems distinct, but administered by same tribunal

in, 41, note,

equity jurisdiction co-extensive with English chancery in, 285, 342.

statutory provisions concerning, 285, note,

notice of lis pendens in, 640, note,

recording in, 646, note.

effect of other kind of notice in absence of record in, 664, note.

deeds of trust in, 995, note,

[parol trusts in, 1006, note.]

charitable trusts in, 1029, note,

statutory provisions concerning married women's separate property

and contracts, 1099, note,

married women's power of disposition of separate estate in, 1105, note,

married women's contracts in, 1126, notes,

equity jurisdiction over administration of decedents' estates in, 1154,

note.
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WEST VIRGINIA—Continued.

mortgages of land in, 163, note, 1187.

grantor's lien on conveyance does not exist in, 1249.

equitable remedies and decrees operating in rem in, 1317, note, 1434,

note.

interpleader in legal actions in, 1329, note, 1482, note.

receivership statutes, 1494, note.

injunctions, statutory regulations, 1683, note.

injunctions against taxation, on personal property, 1796.

remedy by suit to recover back, 1805.

WIDOW,
election between dower and gifts by husband's will, 492-502. See

Election.

conditions and limitations in restraint of marriage of, whether valid,
' 933.

of mortgagor subrogated on payment of mortgage debt, 1212, note.

See Dower; Dowee, Assignment op.

WIFE. See Husband and Wipe; Married Women.

WILLS,
probate of, not included in jurisdiction of equity, 77, 1158, note.

construing and establishing and setting aside as equitable remedies,

138, 171, 351, 1378, note, 1426, note,

estates or interests directly protected or established by, 171,

1378, note, 1393, 1426, note, 1428.

power of courts of Maine to construe, 329.

election under, 461-519. See Election.

satisfaction of debts, legacies, and portions by, 520-577. See

iSATISFACTION.

making of, prevented by accident, whether relieved against, 828,

not reformed in equity, 871.

when equity will correct, on ground of mistake, 871.

jurisdiction a part of that of construction and interpretation of,

871, note,

supplying, rejecting, and transposing words, 871, note,

descriptions and names of beneficiaries, 871, note,

extrinsic evidence to show intention or mistake in, 871, 1036.

jurisdiction of equity to set aside, when obtained by fraud, 913.

in case of lost or destroyed, 913, note,

probate of, obtained by fraud, persons deriving title thereunder,

trustees, 913, note, 919, 1154.

rewards for procuring, are illegal, 931.

agreements to share property which may be left by, not illegal, 931,

note,

conditions and limitations in, in restraint of marriage, when valid,

933. See Marriage.
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WILLS—Continued. -

Roman law testament, 976.

trusts inferred to carry out purposes of, 1013.

married women may dispose of separate estate by, 1104, 1105.

operation of, on specific legacies, 1130.

property undisposed of by, liable first for claims, 1135.

imperfect gifts by, cot supported as gifts causa mortis, 1147,

donations causa mortis not revoked by, 1150.

jurisdiction of equity in construction and enforcement of, 1155-

1158.

none where purely legal estates are created, 352, note, 1155, 1156.

effect on, of legislation in American states, 77, 156, 1155.

generally considered incident to that over trusts, 351, 352, note,

1064, note, 1154-1157.

limited to, of personal property, 1155, 1156, 1393, note.

to, of real property involving trusts, 352, note, 1155,

1156, 1393, note,

suits to construe, by whom maintained, 1156.

exercised in some states where terms of, are difficult or doubtful,

1157.

in what cases exercised, 1157.

Buit to establish, by devisee in possession, 351, 352, note, 1154,

1158.

none, until will admitted to probate, 1154, note, 1158, note,

conversion by, takes place from death, 1162.

resulting trust on total failure of purposes of conversion in, 1170.

on partial failure, 1171, 1172.

equitable liens arising from charges by, 1244-1248. See Liens.

WISCONSIN,
equity jurisdiction co-extensive with English chancery in, 285, 342,

S45.

statutory provisions concerning, 285, note,

reformed procedure adopted in, 40, note, 287.

election of widow concerning dower in, 494, note,

statutory provision requiring actual notice in; interpretation of, 596,

note,

notice of lis pendens in, 640, note,

recording in, 646, note, 733, note.

effect of other kind of notice in absence of record in, 664, note,

assignments of things in action in, 705, note,

deeds of trust in, 995, note,

express trusts in, 1003, note,

charitable trusts in, 1029, note,

resulting trusts in, where conveyance to one, price paid by another,

1042, note.

passive trusts for married women abolished in, 1098, note.
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WISCONSIN—Continued.
statutory provisions concerning married women's separate property

and contracts in, 1099, note,

married women's contracts in, 1126, note,

equity jurisdiction over administration of decedents' estates in,

1154.

mortgages of land in, 163, note, 1188.

grantor's lien on conveyance exists in, 1249.

real party in interest to sue in, 1273, note,

statute vesting title by decree, 1434, note,

appointment of receivers in, 1335, note, 1494, note,

receivers for corporations, statutes, 1548, note,

granting injunctions in, 1337, note, 1683, note,

injunctions against taxation, 1845-1848.

in general, 1845.

defects going to the validity of the assessment, 1846.

defects not going to the validity of the assessment, 1847.

cloud on title, 1848.

injunctions against special assessments, irregularities, 1863.

jurisdictional defects, 1865.

abuse of discretion, 1869.

time of equitable interference, 1870.

effect of provisions for appeal, 1874.

tender, 1878.

legal and equitable defenses united in same answer in, 1368, note,

defendant in, required to demand aflBrmative relief in pleading

equitable defense, 1369, note,

restraining actions at law in, 1371, note,

statutory suit to quiet title in, 1396, notes, 2157, note.

WITNESSES,
discovery a result of common-law rules as to who might be, 82, 190.

effect on discovery of statutory rules as to who may be, 83, 193.

examination of, 82, 142, 190, 210-215. See Perpetuation of Testi-

mony; Testimony de Bene Esse.

when cannot be asked whether he believed his misrepresentatioB to be

true, 886.

WORDS,
what, may be supplied, rejected, or changed in wills, 871, note.

WRITINGS,
invasion, piracy, or disclosure of private and unpublished, restrained,

1340, note, 1353, 1688, 1997.

WRITS,
at common law, nature and issuing of, 21.
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WRITS—Continued.
statute of Edward I. concerning new, 24-29.

abstract of statute, 24.

limited results of the legislation, 25-29.

new actions invented by, case, trover, assumpsit, 25, 29.

proceedings before chancellor originally commenced by, 32.

from what time not issued in proceedings before chancellor, 35.

narrowness of, of execution, the origin of creditors' suits, 1415, 2294.

WYOMING,
distinction between legal actions and suits in equity abolished rn, 40,

note, 287.

statutory provisions concerning equity jurisdiction in, 287, note,

recording in, 646, note.

assignments of things in action in, 705, note,

real party in interest to sue in, 1273, note,

statutory vesting title by decree, 1434, note,

receivership statutes, 1494, note,

injunctions, statutory regulations, 1683, note,

taxation, injunctions against, 1781.
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