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OVERSIGHT HEARING ON THE EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

THURSDAY, MARCH 24, 1994

House of Representatives,
Subcommittee on Select
Education and Civil Rights,

Committee on Education and Labor,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:40 a.m., Room
2261, Raybum House Office Building, Hon. Major R. Owens, Chair-

man, presiding.
Members present: Representatives Owens, Scott, and Ballenger.
Staff present: Maria Cuprill, Wanser Green, Gary Kamedy, Marc

Lampkin, and Tim Butler.

Chairman OwENS. The hearing of the Subcommittee on Select
Education and Civil Rights is now in session. Today we will hear
individual complaints related to discrimination.

It takes a courageous individual to bring a civil rights claim

against their employer or educational institution. We understand
that the individual is filled with fears of retribution from the dis-

criminatory supervisor, or fears of termination, or an irrevocable
taint on their career.

Most cannot afford to retain an attorney to advise them of the

strength of their case. Uncertain of the likelihood of prompt, appro-
priate relief, many individuals simply suffer on; or they accept de-
feat and quit their jobs or university studies, believing it is the

only way to avoid further discrimination.
The Equal Employment Opportunity Commission, the Offices of

Civil Rights in Federal Agencies, and the Office of Federal Contract

Compliance Program within the Department of Labor, were created
to protect the civil rights of these individuals. The only real hope
of justice for victims of discrimination who are unable to afford an
attorney to take their complaint to Federal District Court is to

have these agencies investigate and enforce their civil rights.
The testimony we hear today will illustrate the frustrations some

individuals have had with the timeliness and quality of civil rights
enforcement by these agencies. These individuals provide a human
face to civil rights enforcement which is often lost in the statistics
and budgetary calculations of these agencies.
Although this subcommittee has long advocated for additional

funding for civil rights enforcement, we are also focusing on ways
to address the very frustrations which our witnesses will be speak-
ing of today, frustrations which additional funds may not address.

(1)



I would like to thank you, witnesses, for coming here to testify,
and we look forward to your comments.
[The prepared statement of the Honorable Major R. Owens fol-

lows:]

Statement of Hon. Major R. Owens, a Representative in Congress from the
State of New York

It takes a courageous individual to bring a civil rights claim against their em-
ployer or educational institution. The individual is filled with fears of retribution
from the discriminatory supervisor, termination, or an irrevocable taint on their ca-

reer. Most cannot afford to retain an attorney to advise them of the strength of their
case. Uncertain of the likelihood of prompt, appropriate relief, many individuals

simply suffer on; or they accept defeat and quit their jobs or university studies, be-

lieving it is the only way to avoid further discrimination.
The Equal Employment Opportunity Commission, Offices of Civil Rights in Fed-

eral Agencies, and the Office of Federal Contract Compliance Program [OFCCP]
with the Department of Labor, were created to protect the civil rights of these indi-

viduals. The only real hope of justice for victims of discrimination unable to afford

an attorney to take their complaint to Federal District Court is to have these agen-
cies investigate and enforce their civil rights.
The testimony we hear today will illustrate the frustrations some individuals have

had with the timeliness and quality of civil rights enforcement by these agencies.
These individuals provide a human face to civil rights enforcement which is often
lost in the statistics and budgetary calculations of these agencies. Although this sub-
committee has long advocated for additional funding for civil rights enforcement, we
are also focusing on ways to address the very frustrations which our witnesses will

be speaking of today, frustrations which additional funds may not address.
I would like to thank our witnesses for coming here to testify today, and look for-

ward to their comments.

Chairman Owens. I yield to Mr. Scott for an opening statement.
Mr. ScOTT. Thank you, Mr. Chairman. I'm pleased to join you in

convening this hearing to further examine concerns about inad-

equacies in enforcement of civil rights laws by Federal civil rights

agencies. I commend you on your determination to address com-

plaints of deficiencies of these agencies.
The testimony of witnesses today will give further insight into

the problems of enforcement that we've been hearing about. Now,
this insight will be part of the framework upon which we can erect

solutions.

In addition to the concerns of the timeliness of these agencies in

responding to and concluding complaints, I'm aware of concerns
about the quality of the responses. The laws these agencies are

charged to enforce were hard fought and hard won. We must not
allow them to be eroded through inefficient or ineffective agency
operation.

If we are to develop the competitive workforce necessary for this

country to maintain its prominence in the world, we must ensure
that barriers to inclusiveness and diversity and prolonged distrac-

tions from productivity are minimized.
Mr. Chairman, I applaud you and fully support your efforts to

ensure the vital responsibilities entrusted to civil rights enforce-

ment agencies are vigorously and effectively pursued. I look for-

ward to hearing the testimony today and working with you in these
efforts. Thank you, Mr. Chairman.
Chairman OwENS. Thank you. Our first panel consist of Mr. Lon-

nie Bedell, Wallington, New Jersey who is accompanied by Joann
DeGrosa; Ms. Linda Lewis from Arlington, Virginia; and Mr. John
Kolterman from Tampa, Florida. We have your written testimony



which will be entered into the record in its entirety. Please feel free

to read it or to make other comments to highlight it. We'll begin
with Mr. Bedell.

STATEMENT OF LONNIE BEDELL
Mr. Bedell. Thank you, Chairman Owens. I'm going to read off

of the statement that I made because I submitted the documenta-
tion which I realize is part of the record. I don't speak too much
around a microphone, so let me know if you can't hear me.

I would like to thank the committee for allowing me to be here

and hope that I can let you see within the next five minutes the

loss I have incurred over the last eight years.
In 1986 I came to the aid of a coworker who had continuously

been sexually harassed in a nonunion office position for a large
union organized transporter. The girl tried without success to

eliminate harassment and was terminated from her job.
I contacted my friends within the union and they gave her a job

within their offices. The woman had already filed sexual harass-

ment charges within the New Jersey EEOC office and once the

charge was sent out, the company forced the union officer who had
hired her to terminate her.

They were able to do this because they were the largest contribu-

tor to the benefit funds, employed the largest number of union

members, was in negotiations and threatening to move out of the
union's jurisdiction which could have caused the union's demise.
One of the terminal managers was on the union funds board of

trustees. Also, one of the individuals named in the EEOC charge
was the person on the pension welfare. My friend was terminated

again.
I proceeded to try and talk to the union offiicial and was told to

have the woman, Joann DeGrosa, drop her charges, or else. Well,
the or else was that I was retaliated against from that date to the

present. I can't begin to explain the threats, accusations, defama-
tion and harm, both financially and emotionally, that I have gone
through since that offer of help to a coworker.
The union eventually hired a connected attorney specifically for

charges identified within the New Jersey EEOC. I was a definite

threat since I was once friendly with that union offiicial, the presi-
dent, who gave my coworker the job in his offiices.

In the State of New Jersey, if a person wants to file a charge
against their employer for certain reasons, and they are most fa-

miliar with the name EEOC and civil rights, they contact the
EEOC. If they are lucky enough to get through to someone, they
are told to come into the office to file a complaint. There are no
rules describing the procedures or branches that may be more rea-

sonable in certain matters—responsible. Sorry.
The common man does not understand work share agreement or

National Labor Board or State board of mediation. They make their

complaint, try to explain incidents that have occurred and trust
that the interviewer is capable, knowledgeable, and knows the law.

They type a brief description of what has happened, ask you to look
at it and sign it. You are not aware that you cannot get certain

compensation when filing in EEOC.



You are not aware that the process doesn't include you or your
wishes. In my friend's case, she could not name these individuals

responsible, she was only entitled to limited compensation by going
to the EEOC.

I understand if you go through the Division of Civil Rights with

your complaint, you may be entitled to punitive damages as well.

Joann didn't realize that. The entities were typed improperly on
the EEOC charge which caused a legal delay that the EEOC
couldn't control even though their clerk didn't name the entities

properly and it was an error on the EEOC's part.
When a person goes to the EEOC or the New Jersey Division of

Civil Rights, they expect that a lawyer will be reviewing these

charges, that they are proper when they are filed, that someone
with some kind of legal knowledge in EEOC and Civil Rights is

handling your case. This is not so in my State and I am told there
are only about four attorneys handling cases for the entire State
in the New Jersey Civil Rights Division.

I filed my case in New Jersey EEOC in January of 1988, and an
additional case in February of 1988. The events that had occurred

regarding those two cases is documented and so great that I cannot
detail them in this brief time, but can have them available at your
request.
There has been so much power play involved in my cases that

the EEOC became helpless to proceed properly and I was not
aware that the EEOC signed an agreement on my behalf with the
union attorney's assistants on 8/10/92. I was not even notified that
this had taken place and found out by accident. I was never mailed
a copy of this agreement and had to locate the same in the court's

records.

Witnesses came forward regarding my retaliation case and were
not interviewed by the EEOC attorney assigned to my case until

the intervention of the Committee of Education and Labor. The
EEOC went into this agreement without interviewing any of my
witnesses. At the present time, the EEOC is going for the breach
of this agreement because the union is continually retaliating

against me.
Once again, because of the intervention of the subcommittee.

Chairman Owens, staff director, Ms. Maria Cuprill, and staff, the
EEOC filed for breach of this agreement. At that point I realized

that I was not being given the proper help or information, and pro-
ceeded to write to the EEOC and the New Jersey Division of Civil

Rights, the Attorney General in the State of New Jersey, my dis-

trict representative as well as to State representatives and commit-
tee members, Members of Congress, the Department of Labor, the

Department of Justice, the FBI, the president-appointed trustee of

the IBT, even the Attorney General, Ms. Reno, because of the ongo-

ing retaliation and conspiracy, the collusion, and the violation of

my civil rights.
After all of these years of hardship, and after knowing that I did

not get the proper help, I continue to pursue my crusade against

my retaliation and injustices caused by the handicaps of the EEOC
and the Division of Civil Rights. As I provided witnesses to be

interviewed, and the witnesses were named, these witnesses have



hence been retaliated against. There are now at least three other

cases pending as a result.

One of these cases was filed with the New Jersey Division of

Civil Rights in October of 1991. To this day, no interviews, no re-

sponse, no decision and the person had to, like some others, retain

an attorney. Most attorneys want at least $10,000 up front in order

to ensure their rights.
That attorney has been requesting information from the States

since January 1993 has not been able to get answers and the fe-

male withdrew the case to go into court. Even with that, the attor-

ney has not been able to review the Division's notes on our clients

or the file and may have to subpoena the same.
One other witness's attorney was told that there are politics in-

volved in these cases. The retaliation is so severe that the one
claimant walked into the Attorney General's office in New Jersey,
submitted a request for intervention, and cited the statute that

says the Attorney General may bring civil action if he or she finds

cause. No response to this request since 1992.

In the State of New Jersey, it appears that certain people have
the ability to come and manipulate files in the division. This can
be detailed for any Member that request same, and I would be

happy to meet with you or have the parties speak to you.

Again, I cannot list all the horrible events that have taken place,
but will reiterate once EEOC or Civil Rights goes for help at the

time of panic and confusion, and trusts the division's ability to

work for them and to protect them. We do not understand the

inner workings or know that they are revealing information to oth-

ers who have the availability to obtain same and use it in a form
of further retaliation.

When you are without income and you must go against a large

corporation with corporate counsel on retainer, or a large organiza-
tion with unlimited funds, and all you have is an administrative

person who is overloaded, unadvised, politically intimidated, you
quickly learn that you are advised that you will be in the system
for years unless you withdraw, settle, keep quiet or walk out. Over-

all, they would prefer that you go away rather than make more
work or noise about their shortcomings or interferences.

Most employers post rules and laws regarding worker's com-

pensation claims within the work area, but nowhere are there rules

regarding civil rights or the fact that you only have a certain num-
ber of days to make a claim regardless of the fact that you are dev-

astated at that time; no one tells you that you should have about

$10,000 available for legal counsel or else you die within the sys-
tem.
No one tells the individual that the corporation gets unlimited

legal fees while you are waiting for your job back, and if you can
hold out long enough, they arrange for a settlement agreement that

financially forces you to sign or stay in the system longer and not
to disclose the details of the charge.
Because you find out they have so many of these charges made

against them, they settle them so they do not appear to violate the
laws on civil rights as a habitual offender. This is so in the New
Jersey cases that I am aware of and will be happy to provide infor-

mation to any Member that may wish to interview those claimants.



Again, I thank you for the concern and hopefully your help. I'll

be happy to provide you with details as requested. May I suggest
that another GAO study, like the October 1988 HRD 89-11, "Equal
Employment Opportunity, EEOC and State Agencies Did Not Fully
Investigate Discrimination Charges," be taken. The new study
should be compared to the October 1988 study.

I thank you, Chairman Owens, and the subcommittee.
[The prepared statement of Lonnie Bedell follows:]



Major R. Owens, Chairperson
Committee on Education and Labor
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and

Summary of Events of Case Filed

with the New Jersey
Division of Civil Rights

Joann De Grosa
and

Lonnie Bedell
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Joann De Grosa vs. Yellow Freight System, Inc. - Carlstadt, N.J.

EEOC Case #'s 022-86-0748 filed 8/29/86 - retaliation - discrimination -sexual

harassment EEOC Case #'171-87-0064 filed 10/27/86 - retaliation

Joann De Grosa vs. Local 641 Welfare Fund, Secaucus, N.J.

EEOC Case #171-87-0065 filed 10/27/86 - retaliation

The above mentioned charges were all filed in the Newark, New Jersey EEOC.

I was hired as a Sales Secretary/Dispatcher for YeUow Freight System, Inc., January 27,

1986 and fired July 11, 1986. I filed the charges of discrimination, sexual harassment

and retaliation against the Terminal Manager and Sales Manager. YeUow Freight

Systems, Inc., (YFS) is one of the largest trucking company in the country.

The EEOC never contacted the people who wrote affidavits in my behalf; these

people wanted to talk directly to the investigator via the phone or, on a one-to-one

basis in person and I was told to tell them it was not necessary. It is my opinion that

they did not take into consideration any of the information that was submitted for

me, or the character letters I received from my present employers. They did not go
into YFS workplace to investigate. It seems to me that Ms. Maria Tommaso, Area

Director, believed what YFS told her and made her decision solely on that basis.

At the present time Maria Tommaso is employed at the Philadelphia EEOC. She

reports to Mr. Johnny Butler, Area Director who stated that there is NO NEXUS
between the charges that both Lonnie Bedell and I have filed, even inasmuch as the

company and the union officials are one in the same. The EEOC continued with

that theory to include the retaliation charges filed by Wayne Riche, Nigel Baptiste,
Eklward Rush, and Joseph Ercolano all co-workers of Lonnie Bedell's at Yellow

Freight who openly opposed the treatment that Lonnie received.

In correspondence written to the Honorable Bill Bradley, Senator OD-NJ) firom Ms. Maria

Tommaso Area Director of the EEOC in 1987, she stated that "retaliation charges have top

priority". If this is a true statement then why were aU of these EEOC charges dragged on?

From the time that both Lonnie Bedell and myself filed charges with the EEOC we have

requested assistance from our State Senator, BUI Bradley along with the Chairmen,

Augustus Hawkins, Matthew Martinez, Carl Perkins and Major Owens. The only time

that the EEOC seemed to move our cases along is when the above mentioned intervened

on our behalf. In fact, the EEOC in Newark and Philadelphia became irate over the

inquiries that they had to answer.

August 1987 - 1 retained private counsel to work with the EEOC on my above charges.

My legal fees continually mounted and there was no resolution of these cases at the

EEOC, as they just dragged on. I had no choice but to end the retainer with my lawyer,
after paying her close to $6000.00 in legal fees.

July 14, 1988 - a bogus fact finding hearing was to be held in Newark regarding my YFS
case. YeUowFreightjustcomplied with the law by coming into the hearing. The lawyer
for Yellow wanted to tape record the hearing, if he could not have that then he wanted a



court stenographer
- all of which he was denied by the EEOC. The fact finding

conference was canceled.

November 10, 1988 - received a letter from Maria Tommaso, Area Director, regarding

my case and it was determined to have no merit. I appealed this case to the

Determinations Review Board in Washington, DC. on November 15, 1988.

December 15, 1988 -I received a letter from the EEOC Review Board, Washington, DC.
which stated, "The acceptance of the request for review of this field office's determination

means that the commission's administrative processing of this charge has not been

completed."

June 22, 1989 and August 25, 1989 - wrote letters to the Determinations Review Board

asking status of my case.

September 29, 1989 - received a reply from Howard Kallem, Acting Director that my
case was assigned for review.

December 7, 1989 - James Troy, Director Office of Program Operations found cause

against Yellow Freight System, Inc. - Violation of Title Vn.

October 30, 1990 - 1 wrote to Joy Cherian, Commissioner, EEOC asking for a follow up
on the status of my charges, as I was informed by the EEOC in Newark that the

Commissioners are reviewing my charges.

December 19, 1990 - received a letter from the Newark EEOC stating that they filed a
civil action with the court • Docket #90-4026 on October 16, 1990. The EEOC in

Newark decided to litigate my case September 27, 1990.

Note: The time frame from when I received Mr. Troy's letter of cause finding to the

letter which I received from the EEOC in Newark stating they filed a civil action is

ONE YEAR AND TWELVE DAYS.

December 15, 1988 - is when I first wrote to the Honorable Augustus Hawkins
explaining to him the cases that I filed with the EEOC and how my charge was
never investigated. The article which was written in the New York Times regarding
the GAO Study, "EEOC and State Agencies Did Not Fully Investigate
Discrimination Charges, GAO/HRD-89-11 (October 1988), was so parallel to my
cases.

October 27, 1986
EEOC Case #'171-87-0064 filed 10/27/86 - retaliation - YeUow Freight System, Inc.

Joann De Grosa vs. Local 641 Welfare Fund, Secaucus, N.J.

EEOC Case #171-87-0065 filed 10/27/86 - retaUation

My second charge is against (YFS) for retaliation (171-87-0064) in connection with my
charge against Teamsters Local 641 (retaliation) (171-87-0065). I was fired from (YFS)
on July 11, 1986. I started working for Teamsters Local 641 Welfare Fund, September
26, 1986. the Terminal Manger for YFS is also a Trustee on the Board for Local 641.

He walked into the office of Teamsters Local 641 for a Trustee Meeting on October 15,

1986, said to Mary Ann Bunn, Manager, "What is she doing here?" On Friday, October

17, 1986, 1 was terminated.
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Two days after I was hired at Local 641, Mr. G. (Sonny) Musso, President of Lxx;al 641,
asked Mr. Lonnie Bedell to ask to me drop my charges against YFS and the Terminal

Manager. Mr. Musso stated to Mr. Bedell that he did not want to lose Ken Dore as a

Trustee on the Pension and Welfare Panel. I refused to drop my EEOC charges against
Yellow Freight System, Inc. and the Terminal Manager.

Local 641 Welfare Fund never answered to the charges when they were initially filed in

October 1986. In the summer of 1988 is when the EEOC followed up on this.

December 15, 1988 - Letter to the Honorable Augustus Hawkins, advising him that my
three charges are not being handled properly.

March 3, 1989 - Wrote to the Honorable Matthew Martinez, under the direction of The
Honorable Augustus Hawkins. I advised him that the first and last status report that I

received with regard to my Local 641 Welfare Fund EEOC charge was in July 1987. The

investigator informed me that my charge was in Washington, D.C. With regard to my
other charges, I had requested that they be linked together

-
they never were.

One of my witnesses (a co-worker at Yellow Freight) in my Yellow Freight Case had
wanted to speak to my investigator . She could not call the investigator from work, so I

had asked if my witness could call after hours, or if she would call my witness at home.
This was impossible on the part of the investigator. I was told that if my witness takes a

day off from work, or leaves work early to try and get her at the EEOC. I had also asked
that my investigator go to Yellow Freight and talk to the people

- make an investigation.
This never happened.

March 1, 1989 - Chairman Martinez makes an inquiry on my behalf to Clarence Thomas,
EEOC.

Note: From the time I filed my charges in 1986 to 1993 four investigators handled

my cases • .Miss Mejas, Miss Hernandez, Miss Upshaw, and Miss Rosa (all of the

Newark EEOC Office). Mr. Rodriquez an attorney for the EEOC handled my case

in court when the Judge ruled that the Welfare Fund had under 15 employees,
therefore no jurisdiction.

In the Philadelphia Office my files were handled by two attorneys Miss Santiago
and Mr. Holmes.

May 1, 1989 - Letter to Chairman Martinez -
advising him that I never received a reply

from Washington, D.C, on his inquiry of March 1, 1989, nor have I heard from the

EEOC in Newark on the status of my cases. Advised him that there are witnesses who
would come forward for the both of us but are in fear of loosing their jobs.

May 26, 1989 - 1 wrote to Maria Tommaso, Area Director in Newark, regarding my
other two charges filed in October of 1986. As of the May 26, 1989 letter I was never

informed of the status of these charges by the EEOC written or verbally.

June 5, 1989 - 1 received a letter from Deborah Graham , Director of Communication and

Legislative Affairs in response to my letter of May 24. I was advised that my YFS case

was to be assigned an investigator and Charge #171-87-0065 - Welfare Fund was in

subpoena posture. Remember I filed this charge in October of 1986.

December 1, 1989 - Letter to Chairman Martinez advising him that the Federal Court

decided that the EEOC has no jurisdiction over my charge #171-87-0065 Local 641
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Welfare Fund because the fund has under 15 employees. This has taken over three years
to come to this determination. I wrote to the N.J. Division of Civil Rights (September,

1989) requesting under the work sharing agreement that the division handle the case. I

was informed by the N.J. Division of Civil Rights that they had to decide whether or not

they will handle it

February 6, 1990 - Letter to Chairman Martinez advising him that the N.J. Division of

Civil Rights took my charge against the Welfare Fund (Docket #EJC)09JU-29025).The

lawyers for Local 641 Welfare Fund wrote to the Director of the NJDCR Mr. Ollie

Hawkins asking that this case be dismissed. I was told by the Supervisor at the CivU

Rights that Mr. Hawkins can make a determination not to handle the case at all. I

answered the motion filed by Linda Colligan with the CivU Rights pro se.

February 15, 1990 - Fact Finding Conference to be held at the NJDCR - Canceled by
Local 641,

April 12, 1990 - Letter to Ollie H. Hawkins, Director N.J. Div. of Civil Rights from
Chairman Martinez regarding the status of my chaige. Chairman Martinez expresses the

lack of professionalism and intimidation towards me by Linda A. CoUigan, Esq. for Local

641. "Ms. Colligan's intimidation and actions on behalf of her firm appear to be

unprofessional and uncalled for." Asking that Mr. Hawkins takes all of the facts into

consideration when he responds to the motion to dismiss my case.

March 1991 - Fact finding conference NJDCR is canceled by Local 641.

July 10, 1991 - Fact finding conference is held at the NJDCR.

During this time period Margaret Zinno, former Administratrix for Local 641 Welfare

Fund, comes forward on my and Lonnie Bedell's behalf, and told of how she was forced

to fire me from my job at the Local by the President of the Local because I would not

drop my charges against Yellow Freight System, Inc. She also made the NJDCR aware
of how the Union was tracking Lonnie BedeU and continually retaliating against him for

coming forward for me. It was also stated that the Executive Board of Locsd 641 was

making siu'e that Lonnie did not get any work with any of the companies that come under

the umbrella of Local 641 or any other Teamster Local.

Margaret Zinno, was retaliated against and fired in April of 1991. She also has

charges filed with the NJDCR against Local 641, Local 641 Pension and Welfare
Funds - naming the entire Executive Board/Trustees past and present. Another
individual who filed charges with the NJDCR against Local 641 Welfare and
Pension Funds ( and is still employed at the Fund) in December of 1991 for sexual

harassment and retaliation, still has not received a determination from the State,
neither has Mrs. Zinno for that matter. When these individuals question as to why
it is taking so long for a determination the reply they always receive is that they are

backlogg^.

January 31, 1992 - I was notified by the NJDCR that the division found probable cause

and credit my allegations filed against Local 641 Welfare Fund. My file is given to

Jeffrey Burstein, Esq. of the Civil Rights for litigation.

February 1993- during this time frame and prior I continually advised the Civil Rights
of the ongoing retaliation of Lonnie Bedell by Local 641 and nothing was done on his

behalf. Mr. BedeU was my wimess in this case also. In fact he is mentioned in the Civil

Rights Stipulation of Statement
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February 10, 1993 - A settlement was agreed upon between Local 641 Welfare Fund
and myself.

February 7, 1991 - My present employer/custodian of records receives a subpoena for

deposition on February 13, 1991, with regard to my job performance, employment
records, disciplinary records, etc. My immediate supervisor (the Director of Training and

Development) was to attend. This deposition was to last two days. He canceled his

training session in our Boston Facility to attend. The last minute Yellow Freight canceled
these depositions. I told Miss Santiago, Esq. of the EEOC of the attitude change of my
immediate supervisor towards me and how I was being scrutinized. I told her that YFS is

determined to get me fired from this job. She told me to come in and file another charge.
I told her that I would not do that to Uve this nightmare once again with the EEOC
dragging its feet since 1986. That is my point, the EEOC makes the public disgusted so

that they will not foUow through with regard to their charge. When witnesses see that

retaliation is alive and well, and that the EEOC does nothing to protect those from
retaliation who have come forward, of course they think twice about assisting their feUow
worker/brother/sister union member.

April 15, 1991 - Letter to Chairman Carl Perkins - As of this writing I do not have a

court date for my Yellow Freight Charge. The EEOC is not getting the cooperation from
Yellow Freight to move on with my case. I was told that they will subpoena information.

This was over three months ago.

September 10, 1991 - (YFS) Depositions taken in Mr. Pasek's office in Philadelphia.
This is 105 miles from my home. I requested the depositions to be taken in Newark, N.J.

which is 15 rrdles from my home and was denied. E>riving this distance was a hardship
for me. During depositions Mr. Pasek was badgering me. I complained to Miss

Santiago of this line of questioning and asked that the depositions be concluded. They
were not I was told by the EEOC that Mr. Pasek is a very aggressive lawyer.

October 18, 1991 - Letter to Chairman Perkins - How the EEOC is allowing YFS
attorney to have copies of my 1986-1990 Federal Tax Returns. My argument why should

YFS have these documents when my case has not gone to court yet, and never have they
mentioned a settlement agreement with me. I asked that Mr. Pasek be removed from the

case and another lawyer from his firm handle the depositions. Mr. Pasek would not

agree. I feel that Mr. Pasek is biased against me. He is the same lawyer who was

assigned to Lonnie Bedell's cases. I told Miss Santiago that depositions are meant to

gain information and not meant to abuse and interrogate the plaintiff. I am not a criminal

and I am being treated as such. I have been under doctor's care for stomach pains and
cardiac irregularity due to stress. I was fitted with a heart monitor to wear for 24 hours

which Santiago is aware of.

December 15, 1991 - Letter to Chairman Carl Perkins - Iris Santiago, Esq. spoke to two
of my witnesses and implied to both that they have to get to the truth. She seemed not to

believe my witnesses. Another witness tried to call her on four separate occasions and
her calls were not returned. When one witness finally reached Miss Santiago, she told

my witness that she would call back on a particular day and even gave her the time. Miss

Santiago never called back. This took place approximately October 1991. Miss Santiago
has not spoken to all of my witnesses including Mr. Bedell. Miss Santiago threatened me
with advising the EEOC to drop my case. Miss Santiago did not believe me so how can I

possibly win this case? She has a definite attitude towards me. Miss Santiago was
intimidated by Mr. Pasek and Miss Kline, legal counsel for Yellow Freight My
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telephone bills tell the story of how I try to keep informed by the Commission on my
case.

January 1992 - May of 1993 - Miss Santiago was removed from my YPS case and
another lawyer was assigned Mr. Michael Holmes. During this time frame depositions
were taken from witnesses, and continued with me. Mr. Pasek went as far as to

subpoena my 77 year old father who has a heart condition. My father's doctor had
written a letter to the EEOC advising them of his poor state of health. I requested of the

EEOC a protective order against this subpoena. The EEOC requested a protective order

from the court and was denied. My father still had to be deposed. Since the protective
order denied by the court this is what finally broke my spirit and I lost all of my fight. I

would not allow my father to be deposed and play GOD with his well being. This

decision is what forced me to once again retain outside counsel, and settle with Yellow

Freight System, Inc, in May of 1993.

If the case was handled correctly and timely, and the cases between Lonnie Bedell

and myself and his witnesses crossed referenced my case would have never dragged
on for almost seven long years. It is my strong opinion that because of the politics
involved in the State of New Jersey, that whenever YFS requested anything from the

court, for example my tax returns, my father being deposed, they were always granted
what they motioned for. Yet when the EEOC went to court on a motion they were

always denied.

The more you pursue your case the more indignant the Commission becomes. I feel

that they give you a hard time so you will just walk away from it all, and they can
meet there quota of EEOC cases handled for the month. It is much easier to find no
cause for the plaintiff than cause. If just cause is found there is more work to be
done. It's easier to go along with the employer and take their word for it.

++++++++++++++++++++++++++++++++++++++++++++++++++++++

Lonnie Bedell, a co-woricer at YFS openly opposed sexual harassment and
discrimination against me by the Terminal Manager and the Sales Manager. He assisted

me in filing with the EEOC. He was #1 man on the seniority list at Yellow Freight and
also a member of the Internationa] Brotherhood of Teamsters since 1957. During the

time period of when he came forward for me to the time he filed his own charges in 1988,
the EEOC was aware of the retaliation being shown him by the company and 3iat he was
not being supported by his Local Union which is Local 641. Mr. Bodell grieved the

disparate treatment he was receiving to his union, but they turned a deaf ear. Mr. Bedell

spoke to my investigator on a couple of occasions, telling her of the disparate treatment,
harassment and discrimination being shown him by Yellow Freight.

The charges filed against Local 641 by Mr. Bedell were not crossed referenced either.

The charges were ongoing retaliation charges.
- One charge stemmed off the other. Mr.

Gigante, Director of die EEOC office in Newark said, "Consequendy, there is no casual

connection between Charging Party filing a previous charge and the union's actions." To
this date the Commission will not see the conspiracy and collusion between Yellow

Freight and Local 641.
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Several witnesses had written letters to Chairman Kemp, Johnny Butler of the EEOC in

Philadelphia and Clarence Thomas of the retaliation being shown individuals at YFS,
requesting an investigation, this was to no avail.

January 19, 1988, he filed a charge with the EEOC in Newark for discrimination.

Charge Number 171-88-0140 Yellow Freight System, Inc.

February 3, 1988- he filed another charge with the EEOC for retaliation/discrimination.

On February 3, 1988, he was terminated by Yellow Freight System, Inc. #171-88-0161.

September 11, 1988 - he filed another charge with the EEOC for retaliation as the Local

Union did no: want to appeal the arbitrator's decision. #171-89-0094.

September 14, 1988 - he filed another charge with the EEOC for ongoing retaliation as

the Local Union did not represent him properly in the arbitration hearing #171-88-0522.
Mr. Bedell had to get outside counsel for this arbitration as the attorney for Local 641

disqualified herself after preparing for this hearing for four months. The Local also

refused to pay the legal fees of the attorney that Lonnie Bedell had to engage to represent
him.

November 28, 1988 - NLRB hearing against Yellow Freight System, Inc. - for an unfair

labor practice. November 28-29-December 5 & 20, 1988. At tiiis hearing his shop
stewards, business agent and assistant shop stewards testified against him.

November 29, 1988 - Wayne Riche filed an EEOC charges against Yellow Freight

System, Inc. for being retaliated against for openly opposing and coming forward for

Lonnie Bedell his co-worker. Charge #171-88-0568. Investigator Busund tried talking
him into withdrawing the charge. The Commission determined a no merit decision. Mr.
Riche did not pursue appealing his charge because of sheer disgust with the EEOC.

May 3, 1989 -
Nigel Baptiste writes a letter to Clarence Thomas of the EEOC asking

that Yellow Freight be investigated for the ongoing retaliation.

January 9, 1989 - Edward Rush filed an EEOC charge against Yellow Freight System,
Inc., for being retaliated against for openly opposing and coming forward for Lonnie
Bedell his co-worker. Charge #171-89-0198. Mr. Rush wrote a letter to Chairman
Martinez regarding the mishandling of his case and how Investigator Bonono stated that

he spoke to Mr. Rush on the telephone, this was quite impossible as Mr. Rush was in

Afiica attending college. In Chairman Martinez's letter to Chairman Kemp he states,

"Serious misgivings as to how his case was handled by the NJ EEOC Office." (See

attachment)

The EEOC disgusts the complaints to the point of not wanting to continue with the

charge because of the dragging of their feet and also how the EEOC believes the

employer rather than the employee. Both Mr. Baptiste and Mr. Riche saw what the

EEOC has put Mr. BedeM through and decided not to go through the appeal

process.

May 4, 1989 - Lonnie Bedell filed an EEOC charge against Local 641 for not referring
him out on jobs as it does other members. Charge #171-89-0456 - Docket #90-4412. A
settlement agreement was signed by the EEOC without Mr. Bedell's knowledge. A
thorough explanation will be detailed later in this summary.
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May 18, 1989 - The NLRB Administrative Law Judge ruled that Yellow Freight System,
Inc. violated Section 8(a)(1) and (3) of the National Labor Relations Act (Case #22-CA-

15817) by discharging Lonnie Bedell from its employ because he assisted another

employee in filing a charge against Respondent with the U.S. EEOC and because he filed

a charge with EEOC alleging that Respondent then retaliated against him, both of which

are matters assertedly covered by a collective bargaining agreement Respondent has with

a labor organization. The award to Lonnie BedeU was to be made whole, back wages,
back pension and welfare, and to be reinstated at Yellow Freight.

Yellow Freight appealed this decision to the United States Third District Circuit Court.

The Court enforces in full the ^^LRB's Order of the Administrative Law Judge - April

11, 1991.

Yellow Freight then appealed the decision of the United States Third District Circuit

Court to the United States Supreme Court where they were denied Writ of Certiorari.

The continual process of appeal took several years since the initial filing with the NLRB
in 1989.

June 1989 - When the EEOC was made aware that the Administrative Law Judge found

cause against Yellow Freight System, Inc., they in turn found merit in Mr. Bedell's cases

against Yellow Freight Tide VII. The EEOC was going to litigate these cases, but Mr.

Bedell decided to take a Right To Sue letter since he saw how the Commission was

dragging its feet with my case, and the poor attitude that Supervisor Rosenberg of the

Newark EEOC office had with Mr. Bedell. Mr. Rosenberg said to Mr. Julian Martinez,

Mr. Bedell's investigator, "What is he doing here?" Mr. Rosenberg was annoyed
whenever Mr. Bedell went to the EEOC to drop off information to Mr. Martinez to

support his case.

May 22, 1989 - Lonnie wrote a letter to Chairman Martinez asking for assistance with

regard to his charges filed against YFS and mentioning the poor attitudes of the EEOC
supervisors whenever Congressional people intervene. He also gave him example of the

poor handling of the cases.

June 9, 1989 - Lonnie filed another EEOC charge against Local 641 for putting him on
withdrawal from the Union after he was awarded reinstatement by the NLRB. Charge
#171-89-0524. The Newark EEOC investigator found cause with this charge and

recommend that this charge be litigated. Wlien it was sent to the Philadelphia Office it

was turned around to a no merit case. June 2, 1990, appealed to the Determinations
Review Board the no merit decision by the EEOC on 5/21/90.

November 26, 19SK) - Letter to Chairman Kemp from Chairman Martinez regarding
status of charge #171-89-0524, and stated in this letter how the Philadelphia Office

mishandled his charge in overturning the decision made in favor by the Newark EEOC
Office.

May, 1991, Determinations Review Board states that I can pursue this matter further by
filing a private action in Federal District Court

June 12, 1989 -
Nigel Baptiste filed an EEOC charge against Yellow Freight System,

Inc., for being retaliated against for openly opposing and coming forward for Lonnie
Bedell his co-worker. Charge #171-88-0528. Mr. Baptiste received a decision of no
merit Because of his disgust with the EEOC and the mishandling of his charge, he did

not pursue appealing this to the Determinations Review Board.
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March 1991-Lonnie Bedell files Third Party Charges with the EEOC on behalf of two
more of his witnesses (Shawn Ortega and Barbara Lewane) that are being retaliated

against by Yellow Freight Systems, Inc.

June 1991 - Joseph Ercolano filed an EEOC charge against Yellow Freight System,
Inc., for being retaliated against for openly opposing and coming forward for Lonnie
Bedell his co-worker. Charge #171-91-0668. Mr. Ercolano filed with the NLRB for an

unfair Labor Practice against Yellow Freight System, Inc. The NLRB was going to

litigate his case to trial. At this hearing it would have been told how the same managers
who retaliated against Lonnie at Yellow Freight wanted Mr. Ercolano to make a false

statements about different things that Lonnie Bedell did at Yellow. If Mr. Ercolano

would go along with this, he was promised a supervisor's job at another terminal. Mr.
Ercolano declined the request. Two days before his NLRB hearing YFS attorney Jeffrey

Pasek, Shop Steward George Bell , Branch Manager of YeUow Freight and Joseph
Ercolano was on a conference call. These individuals convinced Mr. Ercolano to drop his

charges against Yellow which included dropping his charges at the NLRB and EEOC -

Nov. 12, 1991. He was intimidated by these incfividuals into this action. This hearing of

Mr. Ercolano's would have helped my case and Mr. BedeU"s cases against Yellow Freight
and the union. It would have shown the underhandedness of both the company and the

union, and how they work hand in hand to conspire against individuals who come
forward. Mr. Bedell has proof that this telephone conversation place between Mr.
Ercolano and the individuals listed above.

The two cases listed below are the most current EEOC cases still pending.

July 9, 1993 - Lonnie Bedell files another EEOC charge #170-93-1593
- see last pages

for full explanation.

May 4, 1989 - Lonnie Bedell filed an EEOC charge against Local 641 for not referring
him out on jobs as it does other members. Charge #171-89-0456 - Docket #90-4412. A
settlement agreement was signed by the EEOC without Mr. Bedell's knowledge.

Except of letter written to The Honorable Major Owens - November 1993

1) Above mentioned charge filed in Newark on 5/4/89 -
Investigator Amparo Mejas -

found cause. This is the same person Lonnie spoke to while still employed by
Yellow Freight teUing her he was being retaliated against She asked Lonnie what
was his union doing for him. Ms. Mejas also found cause on Lonnie's other

charge against Local 641. When this was sent up to the legal department in

Phila., it was turned around to have no merit by Tommaso and Butler.

2) 11/7/90 - case filed with the Federal District Court in Newark, N.J. please note

that this is one year and six months later. Miss Swanson had the complete file

fix)m Ms. Mejas. From the time when Miss Swanson was assigned to Lonnie's

case to the time she was removed from his case February 1993 - she never

interviewed any of his witnesses, and made false statements that she did. All of

the individuals below also wrote affidavits on Lonnie's behalf.

The witnesses are as follows: Messrs., Robert Mennecucci, Joseph Murphy,
Thomas Zupicich, Al Robinson, Gary Congilose, Larry Malanga, Michael Benisz,

Peter CuccioniUi, and Mrs. Margaret Zinno. Please note that Mr. Cuccionilli and

Mrs. Zinno spoke to Miss Swanson briefly because they called her. They both

said that Miss Swanson had an attitude and that she did not want to listen, or

hear the truth of the matter. In fact, Mr. Cuccionilli said to Miss Swanson,
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"Whose side are you on anyway?" Mr. Michael Benisz would need to be

subpoenaed because he has been intimidated by Mr. Robert Contini, President

of Local 641. Mr. Benisz has not returned any of Lonnie's telephone calls to

him, and avoids him like the plague. The affidavit that was written by Mr. Benisz

to Gillian Swanson (1 1/12/92) was copied and mailed to U. S. Federal Court

Judge David Edelstein.

In Miss Swanson's letter dated 1 1/4/92 she stated that she interviewed two of Lonnie's

witnesses, Mr. Mennecucci and Mr. Zupicich, which was false. Chairman Perkins was

advised of this false statement and received a letter back from Ann Colgrove, Director of

Communications and Legislative Affairs EEOC, December 17, 1992. Lonnie Bedell

wrote to Miss Colgrove on January 15, 1993 quoting her letter stating, "We regret any

misunderstandings, whether the EEOC interviewed the two wimesses mentioned by Mr.

Bedell in his November 1992 letter to you." Please keep in mind that as of January 15,

1993, Lonnie's witnesses are still not contacted. Ann Colgrove also states in her letter

that there is no nexus between the Bedell and De Grosa cases.

Miss Swanson was also very rude to an attorney who called her on LB's behalf as written

in the letter to Ms. Colgrove dated January 15, 1993. This letter was carbon copied to

Evan J. Kemp and the Honorable Carl C. Perkins.

3) 5/lS>91 - EEOC and Local 641 Negotiating an Agreement.
5/31/91- Letter to Swanson widi attachment from Joseph Garruba, Esq.

written 12^/88 which states that Local 641 is acting more like an adversary.

6/7/91 - Swanson sends LB agreement to sign

6/18/91 - LB wrote a letter back to Miss Swanson stating that in good
conscience he would not sign the agreement because of the ongoing retaliation

which she has known about all along and he kept complaining about, and the

gag order which would have restricted him from talking to members of Local 641

or anyone for that matter about this case and the retaliation shown him.

7/1/91 - LB letter to Swanson telling her retaliation is ongoing and asking her

when she will interview his witnesses.

4) 8/6/91 - District Court Order of Dismissal because EEOC & 641 in process
of settlement agreement.

Requested on several occasions to Miss Swanson to review LB file to see

what was submitted by Local 641, so he could better assist Miss Swanson
with his case. All along, he told Miss Swanson of the actions that Local

641 was going to take, each and every step of the way. She did not take

heed to this information. He also told her to review the NLRB hearing transcripts

that would show the lies, collusion and conspiracy between Yellow Freight and

Local 641 - she never requested them. He also requested to see the

interrogatories that were being prepared for 641 to answer. He was denied. Also

asked to be present when former President of Local 641 Girolemo Sonny Musso
was deposed and was denied.

LB requested on several occasions for a cease and desist order to be filed against

Local 641 because of the ongoing retaliation and all she would talk about was

the settiement agreement. 6/4/92 - LB went to Trenton, N.J. to look up his file

and was appalled to find that his case was dismissed in August of 1991. He
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was never notified by the EEOC that this had transpired. He was told by the

Clerk in the U.S. Court House in Newark that his file had been sent to Trenton.
LB continually told Miss Swanson that Sonny Girolemo Musso and Robert
Contini needed to be deposed.

5) 7/31/92 -Filed case to be reopened.

Lonnie requested to attend the hearing as to whether the case would be

reopened
- he was denied. What transpired here is that when Local 641

received the paperwork on the motion to reopen the case which was filed by the

EEOC, the Commission told Local 641 you never signed the agreement (this is

one year later). The Commission let the cat out of the bag by telling Local 641

they never signed instead of going straight to Judge Lechner with this

unsigned document. Even at this point Lonnie's witnesses were not

interviewed. Affidavits and testimony went by the wayside on Lonnie's behalf

because the EEOC only took into consideration Local 64rs lies. How could
the commission go into an agreement when they were told numerous times

of the ongoing retaliation and the witnesses were never interviewed? The

incompetence of the EEOC also is that when they filed this motion to reopen
this case, they should have written that the retaliation was on-going.

July 31, 1992- Whittaker Clark and Daniels - Local 641
has a collective bargaining agreement with this company. LB went to this job
site seeking employment and he was told by the manager he had to get a job
application from Local 641. This is what his case is about job referral and

ongoing retaliation. Local 641 as stated by former President of Local 641, Sonny
Musso does not refer members on jobs, he signed a certification to this affect.

Robert Contini, President Local 641 states they refer out on occasion.

Whittaker Clark and Daniels' nianager telling me and another member that the

application for work has to be filled out in the union hall. LB has this

conversation on tape, and a witness who will verify same. When he told Miss
Swanson that he had this on tape she told him that she did not want to know
about or hear any tape. What does this tell you? LB made Miss Swanson
aware of these facts and did not take them into consideration. The end of

September 1992 LB went back to Whittaker Clark and Daniels for a job.
October 22, 1992, Michael Benisz and LB went to see Robert Contini President

of Local 641 and asked him for the job application for Whittaker Clark and
Daniels. Contini said he didn't know what I was talking about. In

correspondence to the I.B.T. President, Contini lies and said he spoke to a

person by the name of Julia from Whittaker Clark and Daniels on the telephone

(speakerphone) and not this person named Wiley, as both LB and Michael
Benisz heard. Miss Swanson was aware of this newest fabrication also.

July 1992 - New Penn Trucking - Miss Swanson was aware of the continuing

blackballing of LB on this job at New Penn. He was called a S-m Bag, by the

Shop Steward Jan Katz, and told him that he would never work there again.
Carmen Nesta, Terminal Manager, Pat Giallorenzo, Dock Supervisor fabricated

stories about LB's work performance, so therefore they would not work him on
that job anymore. These individuals will continue to rely on Mr. Kroll, Attorney
for Local 641, to continually fabricate the truth. Charlie Crotto and Matty of

New Penn Trucking did not have a problem with LB's performance on the job.
Mr. Nesta, Mr. Giallorenzo, and Mr. Katz worked along with Mr. Contini in a

ploy to continue to retaliate against him by making up stories of his job
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performance. Prior to LB going on this job he told Miss Swanson how they

would set him up so he would not work more than eight days. When LB told her

what had happened, her reply to LB was, "Well at least they referred you out."

(meaning Local 641). She did not give a second thought to the ongoing
retaliation on this job by Local 641.

6) 8/13/92 - Agreement Executed - Letter dated 8/7/92, postmarked 8/10/92 P.M.

from South Jersey from Miss Swanson asking LB what he felt he was entitled to

and to submit all doctor, hospital bills, drug bills, amount of vested pension,

W-2 forms, etc. LB responded back to her in his letters dated 8/18/92 and

9/8/92, enclosing what she had requested. LB was never notified that the

agreement was executed on 8/13/92. Why did she send him this letter when on

8/10/92 Kroll signed the agreement.

7) 9/16/92 - Filed Motion to reopen the case - LB was never told that the case was

dismissed by Judge Lechner. In his correspondence he ordered the Commission

to demand a signed release from LB pursuant to the setdement agreement
between the Commission and Merchandise Driver's Local 641. Prior to 9/16/92

Miss Swanson was going to have a conference with Judge Lechner. LB

requested to be present and was denied. How could Swanson present a case

before the Judge without interviewing any of his witnesses? What type of a case

did she present to Judge Lechner? When Mrs. Zinno contacted Miss Swanson,

she told her of how 641 has been retaliating against Lonnie Bedell, As I

mentioned earlier on, she is one of the individuals who submitted an affidavit on

Lonnie's behalf. What was said that made this Judge so hostile towards LB, by

demanding that he sign the release? He was told by Miss Swanson to stay by
the telephone on September 11, 1992, that she would get back to him, she never

did. LB called the EEOC on September 16 to fmd out the outcome of the

conference with Judge Lechner, and she told him that he would be receiving a

letter in the mail. LB told Miss Swanson on several times that he would like to

write to Judge Lechner to state his case before him, and was told he could not

Yet, Al Kroll, Attorney for Local 641 writes a letter to the EEOC and copies

Judge Lechner, and in this letter states that Lonnie Bedell is uncooperative. LB
learned of this document when he finally was allowed to review his file in

July of 1993.

8) 10/23/92 - Settlement Agreement filed in Court - Lonnie Bedell was never

made aware that the Settlement Agreement was filed in court until his meeting
with Cynthia Locke and Wanda Flowers both of the EEOC in February 23,

1993. Margaret Zinno one of Lonnie's witnesses attended this meeting and she

told Ms. Flowers and Ms. Locke of the ongoing retaliation and blackballing of

Lonnie by Local 641. At this same meeting Lonnie played the tape recording of

what had gone on at Whittaker Clark and Daniels, with regard to him filling out

an application for work at the union hall.

9) Joseph Ercolano filed EEOC (#171-91-0668) dated 7/6/91 and NLRB (22-CA-

17786) charges 6/24/91. His EEOC investigator was never available on Monday
because she was allowed to work at home on Mondays. Mr. Ercolano

explained that his day off was on Monday and it would be difficult for him to

come to the EEOC to speak to her on any other day because he car pooled to

work from South Jersey to Elizabeth. His investigator made no concessions to

try and meet him on his day off. Mr. Julian Martinez took the charge from
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Mr. Ercolano. Mr. Ercolano recognized Mr. Martinez from when he came to

Yellow Freight to make an inspection with regard to Lonnie's case against Yellow

Freight. Mr. Martinez asked Mr. Ercolano what is the union doing to help you.
Mr. Ercolano told Mr. Martinez that they were doing nothing because of Lonnie
Bedell and that he (Mr. Ercolano) signed and submitted an affidavit on behalf of

Lonnie Bedell with his Yellow Freight case. All along I was telling the EEOC
Miss Santiago/Mr. Holmes about Mr. Ercolano's charge and how he was

being retaliated against because he came forward for Lonnie Bedell who in

turn came forward for me. A continuing domino affect. Everyone at the

EEOC turned a deaf ear.

Lonnie Bedell was mentioned in the body of Mr. Ercolano's charge against
Yellow Freight with both the EEOC and the NfLRB.

The NLRB was going to litigate Mr. Ercolano's charge on November 12, 1991.

The truth would have prevailed as to how Yellow Freight set up and fired Lonnie
Bedell with the help of the union. Yellow Freight wanted Mr. Ercolano to lie and

say that Lonnie Bedell did not do his job, and jeopardized the drag line. If he

would state that in an affidavit, and testify to same, he was promised a

supervisor's job with Yellow in another terminal. Remember that one of the

two supervisor's (Dore & Curley) Dore was the former Trustee of Local 641

Pension and Welfare Funds, he is also the same individual who fired me
from my job, Lonnie Bedell from his job, and also walked into a Trustee Meeting
at Local 641 saw me sitting there, and two days after I was fired from my job at

the Welfare Fund. The day before Mr. Ercolano's NLRB hearing Yellow Freight's

attorney along vith Shop Steward for Local 641 George BeU had a meeting with

Joseph Ercolano and was intimidated into dropping his NLRB and EEOC
charges. At the time Mr. Ercolano did not realize the positive impact that his

hearing would have had both on Lonnie Bedell's case or my cases.

10) February 1, 1993 - Lonnie receives a letter from the EEOC, Cynthia Locke, Esq.
that she has been assigned to Lonnie's case.

11) February 23, 1993 - A meeting is held between Lonnie Bedell, Wanda Flowers

and Margaret Zinno, Lonnie's witness at the EEOC in Newark. At this meeting
he learns that the Setdement agreement was filed in U. S. District Court. He
was never made aware of this happening in October of 1992.

12) Retaliation and blackballing continue - Local 641 has continually breached the

agreement before during and after they signed it This fact has been told to the

EEOC, Gillian Swanson, Esq., E>eborah Mc Iver Floyd, Michael Holmes, Cynthia
Locke, Esq., Iris Santiago, over and over again. (Michael Holmes and Iris

Santiago were the lawyers assigned to my case).

13) March 15, 1993 - LB wrote a letter to Cynthia Locke, pertaining to meeting of

February 23, 1993 and what was discussed. Also mentions possibly filing

another charge against Local 641 and its officers and agents. Advises Miss Locke
in this letter that Local 641 has a non-discriminatory clause in their imion

contract which they violated. Also information given with regard to how a union

member wants to sue him on behalf of Local 641, and how the membership is

hostile towards him.

14) March 1993 -Letter to Cynthia Locke from Joann regarding LB and the ongoing
retaliation.
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15) May 4, 1993 - Commission sought hearing from the court to determine

the validity of the agreement. Cynthia Locke on the advice of Deputy Clerk,

Selecky, told her to write to Judge Lechner with regard to the breach of

the agreement, instead of filing a motion for same. LB feels that Deborah Mclver-

Floyd should have advised her to go forward with the filing of the motion.

I sent you a copy of the August 27, 1993 letter with the most recent letter

written by Lonnie Bedell to Cynthia Locke requesting the status of the

breach.

16) June 7, 1993 - Letter to Cynthia Locke from Lonnie Bedell -
regarding

Civil Rights Act, deprivation of rights. Advising her that Mr. Kroll attorney
for Local 641 is fighting Lonnie with his own union dues, as Al KroU is

paid from Local 641. Also mentions mishandling of case and how EEOC has

taken the side of Local 641 all along by not investigating properly.

17) June 16, 1S>93 - Letter to Cynthia Locke from Joann advising her

to read of the depositions of Margaret Zinno and Gayle Loftis, as there

is pertinent information regarding Lonnie BedeU and the retaliation being
shown him by Local 641. (You have a copy of this letter in the file).

Cynthia Locke told Lonnie that Ms. Tomasso and Mr. Butler suggested that

he go to Phila to file a new charge.

Peter Cuccionilli called Deborah Mclver Floyd to tell her of the ongoing
retaliation. She told Mr. Cuccionilli that she would have Cynthia Locke call

him. He left his telephone number. Miss Locke never returned his call.

18) July 9, 1S>93 - Lonnie Bedell and Joann De Grosa go to Phila. to file a new

charge #170-93-1593.

19) July 31, 1993 - letter from Joann De Grosa to Major Owens with regard to the

chain of events of the blunders already made by the EEOC with this newest

charge filed by Lonnie.

20) August 14, 1993 - letter to Rita Epperson, EEOC - Phila. Investigator assigned
to Lormie's new case. This letter was from Lonnie regarding several telephone
calls made to Miss Epperson, regarding his charge and that he never received

a final copy of same. NOTE: July 9, 1993 this new charge was filed.

July 9, 1993 - Lonnie Bedell files another EEOC charge #170-93-1593 -
Except of letter

written to the Honorable Major Owens, July 31, 1993.

Item #1 -
Filing of the new charge July 9, 1993 - EEOC - Philadelphia.

On July 9, 1993, Lonnie Bedell went to Philadelphia to file a new charge against
Merchandise Driver's Local 641-1 accompanied him there. The reason for us going to

Philadelphia is because he told Miss Locke of his disappointment with the EEOC in

Newark and the only way he would feel comfortable with the Newark Office is if Mr.
Julian Martinez would have taken his charge. (Mr. Martinez is the person who took

Lonnie's charge against Yellow Freight System Inc and pursued his investigation to the

fullest extent). Of course, Mr. Bedell was denied his request for having his charge taken

by Mr. Martinez on the day that Mr. Martinez would have been on the floor taking
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charges. Miss Locke said that the director and Maria (Butler & Tomasso) recommended
that Lonnie should go to Philadelphia to file this charge.

July 9, 1993 - Lonnie Bedell and myself drove to Philadelphia which is 105 miles from
his home, where the Newark EEOC office is only 10 miles away. Mr. Bedell made Miss
Locke aware that he did not want to come to Philadelphia to file this charge if he was

going to get the run around. The cost of the tolls, parking and gas for that day cost

approximately $50.00.

The intake officer who took notes and documents from Mr. Bedell was Rita Epperson.
She told Mr. Bedell that she would not finish the charge that day (writing it up) that she

would mail him the charge and that he should receive it by Wednesday July 14. During
the time when Miss Epperson was taking notes she was interrupted by a co-worker who
kept asking her when she was going to take lunch. I would like to approximate the time

at 1:30 p.m.

July 14 came and went - so did July 15 , July 16, no charges were received by Mr.
Bedell in the mail. So on Friday, July 16 and Monday, July 19 Mr. Bedell called and
asked for Miss Epperson and he was told both times that she was out of the office. Each
time he called for Miss Epperson, he also asked to speak to Dolores Benjamin, the

Supervisor and she was not available. Mr. Bedell left his telephone number and never

received a telephone call back from either Miss Epperson or Miss Benjamin. He also

called for Miss Locke twice during the week of July 19th and she never called him back.

On or about July 21 Mr. Bedell still had not received his charge. So he again called the

EEOC and this time asked for Deborah Mclver-Floyd, Regional Attorney. He told Mrs,

Mclver-Royd of his dissatisfaction as to the chain of events and also not receiving the

charge in the mail as promised. Mr. Bedell said to Mrs.McIver-Floyd,
"
Is this a ploy to

stretch me out even more?" Mrs. McIver-Floyd said she would have someone call him
back. Mr. Alfred Harris who is an enforcement officer at the EEOC called Mr. Bedell

back and told him that Miss Epperson was on vacation. This is the first time that Mr.

Bedell was made aware of Miss Epperson being on vacation. No one from the EEOC
ever got back to him to let him know this. Mr. Harris told Mr. Bedell to contact Miss

Epperson on Monday, July 26. Mr. Bedell called her on July 26 and she wasn't in. He
asked to speak to Miss Benjamin the Supervisor and she wasn't available, so Mr. Bedell

demanded to speak with someone. They put another supervisor on the phone by the

name of Mr. IGng. Mr. King told Mr. Bedell that Miss Epperson would be in on

Tuesday, July 27, and that Miss Epperson would call Mr. Bedell. The day was going by
on Tuesday, July 27 and Miss Epperson never placed that call to Mr. Bedell so he called

her and fmally spoke to her.

Miss Epperson told Mr. Bedell that she would work on his charge on Tuesday, July 27

and finish it up by Wednesday, July 28. Mr. Bedell called her on July 28 and she said she

was going to try to have it done by the end of the day, if not the latest Thursday, July 29.

She told him that she would fax it on Thursday, July 29 so that Mr. Bedell could review

it. Please take note that this is 20 DAYS AFTER OUR XNTTIAL TRIP TO
PHILADELPHL\. This charge HAS NOT BEEN HANDLED PROPERLY OR IN A
TIMELY MANNER. Even inasmuch as Miss Epperson seemed to have absorbed all of

the details regarding this charge, there is no excuse for this type of delay. Someone
should have had the common courtesy of letting Mr. Bedell know that Miss Epperson
was on vacation and not have him caU Philadelphia, which are toll calls.

On Friday, July 29, Miss Epperson left a message on Mr. Bedell's answering machine

stating that she wanted to fax the charge to him but she had the wrong number. She did

not leave a time that she called. Mr. Bedell called her at approximately 1:45 p.m. and
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she was away from her desk. Someone took a message. He called again at 2:30 p.m.
and left word on Miss Epperson's answering machine. She still did not return the call.

Mr. Bedell called her again around 3:45 p.m. and she answered her phone. She faxed the

charge to a local printing company in the next town which he had to pick up. The time

on the fax cover sheet was 4:46 p.m.

Mr. Bedell has to make modifications to what she wrote, call her on Monday August 2,

1993 to go over this charge and make arrangements to fax it back to her. After that, I

don't know what arrangements wiU be made for Mr. Bedell to receive the final and

completed document. After the document is signed then it has to be mailed to the Local
Union within ten days, so we are talking over a month's time to file a charge!

How does this agency get away with being so lax? As you realize time is of the essence

when filing a charge, because every day that goes by that this does not get signed and

notarized, the charging party (Lonnie Bedell) looses another incident as to back up with

this charge. I truly cannot understand this.

Remember you had asked me if Mr. Bedell received any kind of receipt from the EEOC
that he filed charges on July 9th? Well, the answer is NO. He received nothing. The

only proof we have is the document that Mr. BedeU gave Miss Epperson, as she said she

would date stamp that in.

Marcb 5, 1994 - letter to Miss Rita Epperson, EEOC Investigator
-
asking when during

the week the depositions will take place and who is being deposed. Also listing reasons

why Mr. Albert Kroll and Mr. Raymond Heineman should not be in attendance during
the deposition.

March 18, 1994 - letter to Miss Rita Epperson, EEOC Investigator
-
disappointment that

once again the depositions of the Executive Board of Local 641 are canceled. According
to Mr. Johnny Buder the depositions were to be completed by December of 1993. Advise
me in writing when they will take place

M i n t 4 + + + 4 n H M M I M n H I H I M I I I I H M M n I I M M H M M M

Lonnie Bedell • New Jersey Division of Civil Rights

June 25, 1S>93 - A letter was sent to Mr. Torres of the N.J. Division of Civil Rights by
Joann De Grosa stating how the union breached the settlement agreement in her Civil

Rights case against Local 641 Welfare Fund. Mr. Torres was advised of the ongoing
retaliation shown me by the same Local Union, from the time that I came forward for her

up to and including the present time-

October 12, 1993 - upon the suggestion of Mr. Burstein of the CivU Rights, I was told to

come in and file a charge with the Division. I was interviewed by Miss Quoddas and left

my paper work with her. I did not leave the Division with a charge in my hand as she had
to speak to Mr. Burstein.

March 18, 1S>94 - 1 wrote a letter to Gregory Stewart, Director of the New Jersey
Division of Civil Rights regarding my letter to Anne Whitiey asking of the status of my
cases within the State under the work sharing agreement. I never received a reply to my
original letter to Miss Whitiey of May 12, 1993. I requested to Mr. Stewart to make an

inquiry as to why the Division did not fUe a copy of my complaint dated October 12,
1993.
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.1 would hope that the Sub Committee on Select Education and Civil Rights will strongly
consider a new General Accounting Office Study of the EEOC and the Civil Rights to be

compared with the Study done in October of 1988 (GAO/HRD-89-11)

Thank you for this opportunity to speak about the misgivings of the EEOC and Civil

Rights, and how it has effected not only our lives adversly but those of our families and
witnesses.

Any person who is in receipt of this summary, I will be glad to furnish any
documentation upon request.

'i^cn/rUJL^ ^jlJaM— 0^^iL a j^!X-«a^-_
Mr. Lonnie Bedell

v^_y'
Ms. Joann De Grosa

14 NeUdn Drive -
Apt. 131 51 Grove Street

Wallington, N.J. 07057 South Hackensack, N.J. 07606
Phone: 201-778-6799



25

HAXXUTY MEMStltS

« C MaMTimLZ CALtfO«HiiA CmAjMUAM
i-r-f

"""'-
JAJME • fuSTf* *U{"TO >C0

AUGUSTUS f H«<n<MS CAtlfOWxL*. tS OfFiciO

(201) 211-r>M

ItlNONiTV HIMtlKS
STEvt CuoMRSOm Mr<SCOMSr*<

^TEmsuiTm vikhohT

COMMITTEE ON EDUCATION AND LABOR
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403 CANNON HOUSE OFFICE euiLOING

WASHINGTON. DC 20515

SUBCOMMITTEE ON EMPLOYMENT OPPORTUNITIES

April 12, 1990

The Honorable Evan Kemp
Chairman
Equal Employment Opportunity Commission
1801 L Street, N.W., Room 9024
Washington, D.C. 20507

Dear Chairman Kemp:

I am writing in regard to a retaliation charge filed by Mr.
Edward Rush against Yellow Freight in New Jersey (charge
#171-89-0198).

Mr. Rush has asked me to contact you regarding the reopening of
his charge. He feels that his case was mishandled by the EEOC
New Jersey office.

After filing his retaliation complaint with the EEOC Mr. Rush
left to attend college in Kenya, Africa. At this time he sent a
letter to Mr. William Busund of the EEOC New Jersey office
informing of his new address and giving him written permission to
notify Lonnie Bedell as to the status of his investigation. Mr.
Rush attempted several times to contact Mr. Busand by phone, his
calls were never returned.

Mr. Rush was not notified as to the status of his charge at any
time by the EEOC office in New Jersey. It was only after his
return and several attempts that he finally reached Mr. Busand.
He was informed at that time that his case had been closed and
issued a no cause finding. Mr. Rush was never notified as to the
status of his case nor was he notified of the no cause finding.
He requested a copy of the determination. The determination was
addressed to Mr. Rush's address in New Jersey, was undated, was
unsigned and there were blanks in the body of the letter. If Mr.
Rush was properly notified, why was he sent a copy of a
determination letter that was incorrectly addressed and not
appropriately filled in and signed by the EEOC?

Mr. Rush informs me that the EEOC New Jersey District Director,
Mr. Corrado Gigante, claims that an investigator, Mr. Bonomo,
spoke with Mr. Rush on March 31, 1989. It seems that this is
impossible since Mr. Rush was in Africa at that time attending



26

school and had never received any contact from the EEOC let alone
a phone call in Africa.

After hearing from Hr. Rush I have serious misgiving as to how
his case was handled by the New Jersey EEOC office. I would
appreciate knowing the status of Mr. Rush's request to re-open
his charge.

Your attention to this matter is greatly appreciated. If you
have any questions, please contact Tammy Harris of my
subcommittee at 225-7594,

Sincerely,

•Matthew G. Martin
Chairman
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April 5, 1994

Major R. Owens
Sub Committee on Select
EducaUon and Civil Rights
U.S. House of Representatives
Annex #1

Room 518

Washington. D.C. 20515-6107

Fax# 1-202-225-3675

Attn: Maria A Cuprlll, Director

Ref: Added Documentation for the Record
Subcommittee Oversight Hearing - March 24, 1994

Dear Chairman Owens,

We want to take this opportunity to formally thank you, the Sub-Committee,
Miss Cuprlll and your staff for inviting us to testify at the hearing on March 24, 1994.
It was a pleasure meeting all of you including Mr. Rellley, and making us feel part of

your family. With your encouragement and positive attitude with regard to our
situations with the EEOC and Civil Rights, it makes us want to continue the fight, not

only for ourselves but the others who will follow behind us. Enclosed is a copy of the
article which ran in the New Jersey Star Ledger on Thursday, March 25. 1994.

Since I was the first speaker 1 felt that 1 wanted to be a messenger for a lot of

people. I felt that there were plenty of stories like mine, and perhaps stories even worse
than mine. 1 was humiliated, retaliated against, discriminated against not only by
Yellow Freight System, Inc.. Local 641, but also the EEOC and N.J. Division of Civil

Rights. I wanted to convey a message to the Subcommittee as to why another GAO
study is needed, so the people who file charges with the EEOC do not become so

disgusted that they walk away and the company wins. Each one of the stories that
were told were so peirallel in the mishandling and how the EEOC overlooks what they
want to, including collusion and conspiracy as in my cases.

For the record I want to expand on the humiliation and hardships that I

encountered ever since I came forward for Joann in 1986. During this time frame.
Yellow Freight System, Inc. retaliated against me, and Local 641 did not come to my
assistance at all. I was given more ardent work loads, was made to work in the
hazardous area of the dock, inhaling fumes and breathing the dust from drums and
bags that were broken and leaking. When I complained to my shop steward I was told,
"What do you expect, you are not a friend of Ken Dore's." Another instance Is that the
shop steward told me to have Joann drop her charges. One of Yellow's supervisors told
me, 'Tou are going to get yours." As you must realize all of the complaints of this

disparate treatment went unheard by the union ofTlclals. This type of treatment did not
stop. It continued with my being number one man on the seniority Ust being told to
clean up the coffee room, being made to walk my freight the length of a football field,
while the other employees/members were able to use this mechanical device called a
"drag line". The freight was put on this device and mechanically pulled up the dock.
This was all done of course to get a rise out of me so that I would loose my temper so
that the company would fire me. This treatment was done to humiliate and degrade me
in front of my fellow co-workers/members. Yellow Freight and the union wanted to
make an example out of me by showing the other employees what would happen to
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them If they came forward for another co-worker/brother-slster member. The treatment
became worse when I filed my own EEOC charges January 19, 1988 for

discrimination, harassment and retaliation. Thirteen days later, February 3, 1988. I

was set up and fired. I then filed another EEOC charge. I also filed NLRB charges as
described in the original testimony, which the Administrative Law Judge found cause

against Yellow Freight for an unfair labor practice and disparate treatment.

I would now like to bring in different points as to how the EEOC discriminated

against Joann and myself by making the working of our cases even more diflflcult

Mr. Julian Martinez was assigned to investigate my retaliation cases against
Yellow Freight System. Inc. Mr. Rosenberg. EEOC Acting Director at the Newark. N.J.

Area Office, intervened between Mr. Julian Martinez. Investigator, and Yellow Freight
System. Inc. Mr. Rosenberg pressured Mr. Martinez into closing the case. Mr. Martinez
did not because he felt the case was incomplete and he wanted to make a physical
inspection of the terminal. The company kept procrastinating if they would let him
make the Inspection or not. Finally the company did agree to this inspection. Also. Mr.
Martinez was in the process of a conciliation between the EEOC and Yellow Freight
when Mr. Rosenberg intervened again. When this happened, the conciliation was lost.

(See attached letter dated 11/14/89 to Mr. Martinez). On several different occasions I

had to meet Mr. Martinez downstairs in the lobby of the EEOC building. This was due
to the fact that Mr. Rosenberg did not like the Idea of me going to the EEOC to give Mr.
Martinez information pertaining to my case, he was annoyed. Mr. Martinez told me to

call him whenever I wanted to bring in documentation, that he would meet me
downstairs. During this time period Is when I told Mr. Martinez about the cause

finding by the Administrative Law Judge at the NLRB. Mr. Martinez advised me to bring
In the decision to the EEOC. Up to that time, the EEOC was dragging its feet regarding
a finding. When Mr. Martinez presented the Administrative Law Judge's finding, is

when the EEOC found probable cause against Yellow Freight with my two EEOC cases.
I took a Right-to-Sue letter because I saw how the Commission was dragging its feet

with Joann's case, and also because of the interference of Mr. Rosenberg, who I did not
trust. Mr. Rosenberg was appointed Acting Director by Maria Tomasso. I am enclosing
a copy of a letter which I wrote to Mr. Martinez on May 3. 1989 with regard to his

dedication, time and patience he put Into Investigating my case.

At this point in time and prior, we were telling the commission to cross reference
the charges and they were not. According to the GAO October 1988 EEOC cm.d State

Agencies Did Not Fully Investigate Discrimination Charges - GAO/HRD-89-11, page 18 it

states: Obtain critical evidence necessary to: compare the charging party to others tn a
similar work situation, interview relevant witnesses and verify the critical evidence
obtained. None of this was done with regard to my case and Joann's nor, my other
witnesses who filed EEOC charges against Yellow Freight. They were all retaliated

against for coming forward. I filed third party charges on behalf of two of my witnesses

against Yellow Freight System. Inc. Shawn Ortega and Barbara Lewane-Suto. Last

evening I was talking to Barbara Lewane-Suto and her husband Ernie. They both told

me that when they were speaking to Miss Santiago. Joann's attorney from the EEOC in

Philadelphia, they both said to her.
" whose side are you on anyway?" In fact. Mr.

Suto asked her who was paying her. Yellow Freight? They both expanded on the poor
attitude of Miss Santiago - she was rude, did not believe either one of them and how
she didn't believe Joann. Once again, another EEOC lawyer is questioned as to whose
side are they are on. These same words were asked of Miss Swanson with regard to my
case by my witness, Peter Cuccionilli.

The day after the Subcommittee Hearing. March 24. I was Informed by my
witness Mr. Peter Cuccionilli that Cynthia Locke. Esq.. who Is handling the breach of

agreement of my EEOC charge had called different individuals that I named in my
documentation at the New Penn Job. These are the same people who I told Miss

Epperson who Is handling the charge that I filed In July of 1993 to depose under oath.
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individually, and that they should be sequestered. Miss Locke started making
telephone calls to different individuals when the EEOC In Philadelphia was made aware
of the documentation that was given to your office for the hearing. With Miss Locke

calling these individuals, she jeopardized my case that Miss Epperson is handling. The
letters which were written to both Miss Epperson and Miss Locke (March 1994) you
were carbon copied on, I would also like these letters to be part of the ongoing
testimony. It appears that when the documentation was made available to the EEOC,
Wednesday, March 23, 1994, submitted by Joann. myseff and the other people who
testified is when Miss Locke started to contact individuals in my case. Also she made
several calls on Thursday, March 24 and that evening also. It Is my opinion that with
the EEOC employees In attendance at the hearing, who heard our testimony, read the
documentation that was made available to them on Wednesday March 23, tried to make
up for their shortcomings In being so lax with these cases.

When I was awarded reinstatement and to be made whole by the NLRB, Local
641 turned around and put me on withdrawal. I made the EEOC (Charge ##171-89-

0524) aware of the fact that case law teaches that a dischargee's active pursuit of a
cause of action protesting such discharge Is sufficient to meet the requirement to stay
in the union as an active member ( Cf. Brerman v. Ltft Truck Builders . 490 F.2d 213
(7th Clr. 1974); Brock v. IJTU. 126 LRRM 3340 (N.D. Ind. 1987). Again, with the

mishandling of this case by the EEOC, believing the labor organization Local 641, has
caused me harm. This is one of the cases that the union is using as an example to the

membership that I file frivolous suits.

Another instance I want to bring to your attention Is that even Inasmuch as the
EEOC continually said NO NEXUS between Joann's case and mine, this did not stop
Jeffrey Pasek, Esq. for Yellow Freight to depose me on the same day on both my and
Joann's Yellow Freight cases. Michael Holmes, Esq. was assigned to sit In on this

deposition by the EEOC since Miss Santiago was not available. First off, the EEOC
should have never allowed Mr. Pasek to depose me on both cases In one day. Secondly,
the deposition with regard to Joann's case should have been canceled altogether since
Miss Santiago was not available, and Mr. Holmes was not familiar with Joann's case.
Mr. Pasek continually during this deposition cross referenced both of these cases. This
is the same thing that the EEOC said had NO NEXUS, yet Mr. Holmes did not object to
Mr. Pasek's line of questioning. The decision of NO NEXUS stemmed from Mr.
Butler and downward of tlie Pliiladelphia EEOC office to tlie Newark. New Jersey
office. In fact, this NO NEXUS even went as far as the EEOC in Washington, D.C.
to a Miss Ann Cosgrove of Legislative Afiairs. Your office has a copy of this letter
in my file.

I was made aware that Mr. Pasek, Yellow Freight's attorney was meeting with
Local 64 1 Executive Board and attorneys with regard to my and Joarm's Yellow Freight
EEOC cases and her case filed against Local 641 Welfare Fund. I made the EEOC
aware of these meetings and tried to make them see the conspiracy and collusion
between the company and Local 641. Jack Barnes Business Agent for Local 641
Instructed Peter Enrico, Shop Steward and others to meet with Mr. Pasek of Yellow
Freight at a particular hotel In Newark, N.J. Jack Barnes was very instrumental in

setting up these meetings and working against me.

Joseph Ercolano - EEOC charge #171-91-0668 filed 7/6/91- Mr. Julian
Martinez took the EEOC charge of Mr. Ercolano and he was also Interviewed by him.
Mr. Ercolano was familiar with Mr. Martinez because he remembers seeing him the day
that he came to Yellow Freight to inspect the premises. Mr. Ercolano was looking
forward to have Mr. Martinez as his investigator. Mr. Martinez was very familiar with
the names submitted in affidavits on my case. In fact, statements were sent directly to
Mr. Martinez and signed by some of my witnesses (See attached letters dated August
22. and August 31, 1988). (Joseph Ercolano signed the August 31, 1988 letter - Mr.
Wayne Riche. Mr. Edward Rush, Mr. Shawn Ortega signed the August 22, 1988 letter.)

o3-150 0-94-2
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Mr. Martinez was also aware of the managers named In both Joann and my cases. Mr.

Martinez was never assigned any of the cases that were filed by the Individuals who
came forward for me. They were all assigned to different Investigators. The Newark
Ofiice would not allow Mr. Martinez to handle any of the cases that were submitted. In

at least three of these case I was named In the body of the charge. In at least three of

the four cases Mr. Martinez took the charge, and the same violations against Yellow

Freight System, Inc. was reoccurrlng, and these witnesses again were not getting any
assistance from the union. A continual pattern of retaliation, collusion and conspiracy.
The EEOC in Newark and Philadelphia WOULD NOT SEE THE PATTERN BETWEEN
YELLOW FREIGHT SYSTEM. INC. AND LOCAL 641. In fact the EEOC still

cannot/will not see the pattern since 1986. I was devastated when the NLRB and
the EEOC allowed Mr. Ercolano to drop Ills charges against Yellow Freight System,
Inc. This was my last ray of hope that Justice would finally prevail and that
Yellow Freight would be on the hot seat. Because of the devastation I felt, I

settled with Yellow Freight.

I am enclosing a copy of a letter which was written to Mr. Butler In the

Philadelphia Office dated August 17, 1989 by Wayne Rlche with regard to his

disappointment of his charge (#171-88-0568 - 9/29/88) being "disposed of and also

asking for help with investigating Yellow Freight. His letter seeking assistance and
requesting that the EEOC charges filed against Yellow Freight System, Inc. all be linked

together was also ignored.

Up to and mcluding the date of my testimony. Yellow Freight System, Inc. its

representatives, attorneys have assassinated my character along with Local 641 and its

representatives and attorneys and the EEOC has helped them with this character
assassination from the Newark, New Jersey Office to the Philadelphia, Pennsylvania
Office.

In my original documentation 1 mentioned "Another individual who filed

charges with the NJDCR against Local 641 Welfare and Pension Funds ( and is still

employed at the Fund) in December of 1991 for sexual harassment and retaliation,

still has not received a determination from the State.
" At her fact-flnding

conference it was mentioned by Mr. Sincaglia that Politics were involved in her case.

Miss Cynthia Santangelo along with her lawyer, Rene Steinhagen were present
when this was said. Mr. Sincaglia was referring to Mr. Albert Kroll, attorney for

Local 641 and the Political Clout he has in the State of New Jersey since he is

General Counsel for the AFL-CIO for the state.

Chairman Owens had asked one of the individuals who testified if the EEOC
needed someone to review their actions. I would definitely say YES. The EEOC needs a

watchdog. I would be one of many who would attest to that.

We need a Chairman to be appointed by President Clinton to the EEOC - a person
who will enforce the Civil Rights Laws and discourage the violations of people's civil

rights. A person who is dedicated and involved as Chairman Owens - He is the man for

the job!!!

Very truly yours. Very truly yours.

Joann De Grosa Lonnie Bedell

51 Grove Street 14 NeUcin Drive -
Apt. 131

South Hackensack, N.J. 07606 WaUington, N.J. 07057
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Attachments:

Letter to Mr. Julian Martinez dated August 22, 1988 (co-workers signatures)
Letter to Mr. Julian Martinez dated August 30, 1988 (co-workers signatures)
Letter from Mr. Wayne Rlche dated August 17, 1989 to Mr. Johnny Butler

Letter to Mr. Julian Martinez dated May 3, 1989 from Lonnie Bedell (letter of

appreciation)
Letter to Mr. Julian Martinez dated November 14, 1989 from Lonnie Bedell (letter

regarding Right to Sue Letter and Conciliation Mr. Rosenberg)
New Jersey Star Ledger Newspaper Article dated March 25, 1994

Via: U.S. Express Mail #EF032959859US
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August 22, 1988

Mr. Julian Martinez
Field Investigator
E.E.O.C.
Newark Area Office
60 Park Place - Room 301

Newark, New Jersey 07102

Dear Mr. Martinez:

We are aware of what happened to Lonnle Bedell in the arbitration

award, and we consider this decision highly unfair. We have

already submitted affadavits to the EEOC on behalf of Lonnie

Bedell and these affadavits are confidential to the corrjnisslon. %

Now that we are aware of what they did to Lonnie Bedell, we no |

longer want to remain confidential.

We want you to know, Mr. Martinez, that if we have to testify

in a court of law we are willing to do so.

Name Address
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Telephone # ^ / </•'-
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August 31,1988

Mr. Julian Martinez,
Field Investigator, E.E.O.C.
Newark Area Office,
60 Park Place, Room 301,
Military Park Building,
Newark, N. J. ,07109

Dear Mr. Martinez,

We the undersigned are aware of what happened to Mr. Lonnie
Bedell in the arbitration award and we consider this decision
highly unfair. We want you to know, Mr. Martinez, that if we
have to testify in a court of law on behalf of Mr. LOnnie Bedell,
we are willing to do so. We witnessed the unfair treatment, dis-
crimination, and harresment of Mr. Lonnie Bedell, at Yellow
Freight System Incorperate, Elizabeth New Jersey terminal.

NAME

^ fyL

//-/ A -"
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May 3, 1989

EEX
Newark Area Office

niljtary Park Building

60 Park Place Room 301

Newark
,
New Jersey 07102

Attn: Mr Julian Martinez

EEOC Field Investigator

Dear Mr, Martinez:

As you stated to me, you have submitted my case to your supervisor for review, so I am taking the

liberty of writing this letter with sincere appreciation and thanks for all of the time, patience and

dedication you have shown me throughout this investigation. You showed genuine understanding and

concern with regard to me being discharged from Yellow Freight System , Inc. , Just two weeks after

I originally filed a retaliation charge, and of course being a family man with responsibilities.

Again, I am repeating myself but I truly appreciated the times you stood after your work hours to

meet and Interview my witnesses, after their workday was done. Also, the times you let me see

you without an appointment so I could give you affidavits signed by witnesses In my behalf. You

were always very accommodating to my neajs regarding this case. One example which comes to

mind is taking the time to re-explain some issues that I was truly not clear on. You helped me get

through some very flustratlng times. The EEOC in Newark is very fortunate to have you as an

investigator ,
one of the many reasons is because you go beyond the call of duty of being a public

servant. There are alot of people In this world who will not go the extra mile for another person,

but you go extra miles to be of service. This definitely has to be commended.

I have more witnesses and affidavits to submit to the commission with regard to my case. One of

the witnesses is Nigel Johan-Baptiste, who Is available to come in anytime that is convenient for

you.

Thank you again for all of your help, understanding and dedication.

Very truly yours,

Lonnle Bedell

HNelklnDrive- Apt. 131

Wallington, New Jersey 07057
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November 14. 1%9

EEOC
Newark Area Office

Military Park Building
W) Park Place Room 301

Newark. New Jersey 07102

Attn; Mr. Julian Martinez
EECXT Field Investigator

Re: EEOC Charges: YFS 171-88-0140 & 171-88-0161

Dear Mr. Martinez:

I understand that my two above mentioned charges are presently in the Legal Unit in

Washington. D.C.. pending approval for litigation. I am requesting from the Commission
a Right-to- Sue letter with regard to these charges as 1 would like to expedite these

matters as soon as possible.

I spoke to Brenda Collins, Attorney, in the Legal Unit in Philadelphia who was

reviewing the cases, and she agreed with you that these are cause cases. She forwarded

my charges to Washington, D.C and was recommending that Washington litigate. She

informed me that it would take a period of time for Washington to decide whether or not

they would litigate the charges.

I want to take this opportunity to thank you for your efforts to conciliate this matter.

It appeared to me that you were not handling the conciliation alone. It was my
impression that if you were the only one handling the conciliation hearing, that it would
have been successful, and I would have been back to work by now.

I resent the fact that your supervisor. Mr. Rosenberg, also conciliated and negotiated
with YFS's attorney. When YFS's attorney spoke to Mr. Rosenberg they said to him they
did not want me back, and that they offered $40,000. in back pay. and an additional

$10,000, for me to waive my reinstatement. I was told this by Mr. Rosenberg during a

telephone conversation.

When I questioned you whether YFS quoted any figures and if anything was mentioned

as to them not reinstating me, you replied that at no time did YFS s attorney say to you
that they would not reinstate me. Because if they had. there would not have been a

need for a conciliation hearing, according to the EEOC procedures which I previously

questioned you about.
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Yoii asked me why I was questioning you with regard to this, and I. at that point
informed you of Mr. Rosenberg's conversation with YFS's attorney pertaining to figures
and no reinstatement. You did not know of this conversation between YFS and
Mr. Rosenberg. There was too much contradiction as to what YFS's attorney told you
and told Mr. Rosenberg At this point, I was totally confused as to what the real

intention of YFS was.

Mr. Martinez, I want to make this perfectly clear to you that in no way am I

complaining of the way you handled my charges during the investigation and
conciliation hearing. I resent the fact that there were too many concilators.

Sincerely,

Lonnie Bedell

14 Nelkin Dr. Apt. 131

Wallington. N.J. 07057

cc: Brenda Collins, Attorney Philadelphia Legal Unit

Certified Mail »P 040-253-935
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March 26. 1994

EEOC
Philadelphia District Office

1421 Cherry Street - 6th Floor

Philadelphia, Pa. 19102

Attn.: Ms. Cynthia Locke, Esq.

Ref.: EEX)C vs. Merchandise Drivers Local 641
EEOC Chg. #171-89-0456 (Civil AcUon #90-4412)
Breach of Agreement Settlement #93-5622
Filed with the U.S. District Court 12/22/93

Dear Miss Locke:

I want to recap our telephone conversation of today's date.

First off. I want to advise you of what I wrote to Miss Epperson with regard to the depositions of

the Executive Board and the individuals I mentioned, e.g. Shop Steward, Jan Katz. Manager
Pat Giallorenzo. Carmen Nesta. Charlie Crotto of New Penn and others:

Listed below r^ie points that I want to bring to your attention regarding their sworn
depositions:

1). Mr. Albert Kroll and/or Mr. Ra}miond Heineman MUST NOT BE in attendance when
any member of the Executive Board past or present, is deposed. As I am sure you are
aware tliat the reason for this request is legal counsel named above will coach the other
members who have not yet been deposed and accommodate their answers to your
questions accordingly.

2). Mr. Kroll is named in my charge and must be subpoenaed for deposition also.

Therefore, no one from his firm, including Mr. Heineman should be present when Mr.
Kroll is deposed for the same reasons as stated above in item number one. Mr. Kroll must
be sequestered also. As I mentioned to you several times ~ how Mr. Kroll lied to the
EEOC through a letter which was written to Ms. Mejas, Investigator on January 30, 1990.
I have proof and documentation of this.

3). Each individual who has been subpoenaed for deposition MUST BE deposed on a one-
on-one basis. In other words, there should not be more than one Executive Board
Member deposed at one time. The reason for this is so that they will not hear the other

persons answer to your questions and of course agree with what the first individual had
to say.

4). Each individual whose deposition is taken MUST BE sequestered as to the line of

questioning and their answers. Each one of these individuals MUST NOT BE ALLOWED to

discuss any part of the proceedings with one another.

Would you also please advise me when the deposition of Mr. Girolemo Sonny Musso will

be taking place. I would also like to know when you will be deposing under subpoena the

balance of the individuals mentioned in my letters, e.g.. Shop Steward Jan Katz,

Manager, Pat Giallorenzo, Carmen Nesta of New Penn., Mr. Peter Enrico, and Mt. George
Bell of Yellow Freight Systems, Inc. As I have mentioned to you before, I have a tape

recording of Carmen Nesta saying that Pat Giallorenzo said he could not work me alone.

Also the managers from Whittaker Clark and Daniels stating that you have
to go to Local 641 for an application. Both Miss Locke and Miss Flowers



46

heard this tape recording In the meeting that I had with them in Newark,
where Mrs. Zinno was also in attendance.

It is my strong opinion that due to the fact that you have spoken on the telephone to Carmen
Nesta. (Peter Cucclonllll advised me of this) and Charlie Crotto. these Individuals will talk

among themselves and shore up their stories against me. and pass the word onto 0» the
ExecuUve Board. This is exactly what I DID NOT WANT TO HAPPEN. As I told Miss

Epperson, one will lie and the rest will swear to It. This Is the game that will be played,
believe me. I know, and 1 have continually advised the EEOC of the tactics Involved. No one at

the EEOC hstens. Because of the telephone interviews, this Jeopardizes my other case that

Miss Epperson Is handling. Both Miss De Grosa and myself were made aware by Miss

Epperson that you Emd she were working on these two cases together.

Repeating myself, both you and Miss Flowers heard the tape recording regarding Whlttaker
Clark and Daniels in the meeting that was held In February of 1993. The voice that you heard
was a MAN'S VOICE and NOT A FEMALE SECRETARY. I also told you that 1 had the tape
recording of Mr. Contlnl calling Whlttaker. Clark and Daniels, in the presence of myself and
Michael Benlsz. Mr. Continl spoke to someone by the name of WILLY not JULIA.

I request of both you and Miss Epperson to read over the transcripts from Miss
De Grosa's case - Mrs. Ztnno and Miss LofUs. Has this happened yet? Repeating myself, this

is to show the Commission of the collusion and conspiracy between Local 64 1 and Yellow

Freight System. Inc.

During our telephone conversation you asked me where did I go looking for a Job. I told you
that It is NOT WHERE I WENT - WHERE DID MR CONTINI SEND ME? You are aware of the

campaign literature that was circulated during the 1992 campaign - I sent you copies. This
union maligned me and Joann. This campaign literature was sent to the membership. The
employers were aware of this literature also through the membership that according to Local

641. I file frivolous suits. What company is going to hire me even for a day with the type of

slander the Local put out against me. The burden of proof Is on the Local not on myself. The
Local breached this settlement agreement not me. Remember. 1 did not even know It was being
signed.

Why Is the charging party penalized because of the errors the EEOC Commission makes,
especially when the Commission was aware of the ongoing retaliation shown towards me by
Local 641 Executive Board and Trustees on the Pension and Welfare Funds?^

It also appears to me that Local 64rs attorneys KroU and Helneman are delaying the

depositions/Interviews under oath until the discovery in the case which you are handling Is

completed. In other words, they will sit back and wait to see what you come up with so they
can strateglze the case which Miss Epperson is handling. Local 64 1 and its attorneys wlU do

anything possible to Jeopardize both of these cases. I always forewarned Miss Swanson of the

next moves of Local 64 1 and its attorneys
- unfortunately for me she never Ustened - and I the

charging party was effected - case in point -
signing of an agreement between the EEOC and

Local 641. How could I sign an agreement or condone same when the same people continually
retaliate against me.^

The EEOC Commission's offices In both Newark and PhUadelphla. including the Legal
Department, totally disregarded my and Joann De Grosa's request to cross reference these

cases for years. These include both of our Yellow Freight cases. Miss De Grosa's New Jersey
Division of Civil Rights case against Local 64 1 Welfare Fund and my cases filed against Local

641. The Commission and the State Agency have enough Information to pursue these case

vigorously If they choose to.

Its really a SAD DAY when both Miss De Grosa and myself have been requesting for years of

the EEOC Investigators and attorneys to cross reference affidavits and transcripts between
these cases, and it was never done. WHY?
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The EEOC Legal Department in Philadelphia was aware of the ongoing retaliation when Miss
Swanson and Miss Mclver-Floyd signed an agreement with Local 641. Both of these
individuals were being told this by Miss De Grosa and myself. In fact. Miss De Grosa

continually told Miss Santiago and Mr. Holmes of the ongoing retaliation. These two attorneys
handled Miss De Grosa's case.

My case has been handled with incompetence and no regard or concern for me. the charging
party, along with my witnesses who have been retaliated against. 1 totally agree with Chairman
Owens of the Sub Committee on Select Education and Civil Rights. Cases are mishandled by
disinterested and incompetent personnel both at the Local EEOC Offices and Regional Offices.

When charging parties, witnesses, and interested parties contact the EEOC in Washington,
D.C. asking for the Commission to make a complete investigation of a particular company for

the disparate treatment individuals are receiving, you receive a letter back telling you to go
and file a charge, at your nearest EEOC office. Why would interested parties want to file a

charge? Again, disinterested and incompetent personnel.

I wlU state this for the record, the employees of the EEOC will never have to worry about not

having enough of work because of the way the cases are handled. Discrimination will never go
away, or even be reduced until the word enforcement OK used instead of Just being stated in

pamphlets.

Please advise me In writing the next steps you are planning to take with regard to my case, as
time is of the essence. One of my witnesses has passed on and another doesn't have a long
time left, he is dying with cancer.

Very truly yours.

Lonnie Bedell
14 Nelkln Drive -

Apt. 131

Wallington, N.J. 07057

U.S. Certified Mall P-52 1-757-580
RRR

cc: The Honorable Major R Owens
Sub Committee on Select EducaUon & Civil Rights
U. S. House of Representatives - Annex #1 - Room 518

Washington, D.C. 20515-6107
Attn. : Maria Cuprlll, Director
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March 5. 1994

Miss Rita Epperson
Investigator
EEOC
Philadelphia District Office

1421 Cherry Street - 10th Floor

Philadelphia, Pa. 19102

Ref: Charge #170-93-1593 - Merchandise Driver's Local 641

Dear Miss Epperson:

Thank you for taking the time and speaking to Joann De Grosa, on Tuesday. March 1 .

1994. who as you know is one of my witnesses. I hereby give you permission to speak to Joann
when you cannot get in touch with me. as she is my representative with regard to my above
mentioned charge.

Please let me know via my telephone answering machine or in writing the names and
the date(s) as to who will be deposed during this coming week. Listed below are points that I

want to bring to your attention regarding their sworn depositions:

1). Mr. Albert Kroll and/or Mr. Raymond Helneman MUST NOT BE in attendance when any
member of the Executive Board past or present, is deposed. As I am sure you are aware that
the reason for this request is legal counsel named above will coach the other members who
have not yet been deposed and accommodate their answers to your questions accordingly.

2). Mr. Kroll is named In my charge and must be subpoenaed for deposition also. Therefore,
no one from his firm, including Mr. Helneman should be present when Mr. FCroll is deposed for

the same reasons as stated above in item number one. Mr. KroU must be sequestered also. As
I mentioned to you several times — how Mr. Kroll lied to the EEOC through a letter which was
written to Ms. Mejas, Investigator on January 30, 1990. I have proof and documentation of

this.

3). Each individual who has been subpoenaed for deposition MUST BE deposed on a one-on-
one basis. In other words, there should not be more than one Executive Board Member
deposed at one Ume. The reason for this is so that they will not hear the other persons answer
to your questions and of course agfee with what the first individual had to say.

4). Each indl\idual whose deposition is taken MUST BE sequestered as to the line of

questioning and their answers. Each one of these Individuals MUST NOT BE ALLOWED to

discuss any part of the proceedings with one another.

Would you also please advise me when the deposition of Mr. Girolemo Sonny Musso will be

taking place. I would also like to know when you will be deposing under subpoena the balance
of the individuals mentioned in my letters, e.g.. Shop Stew-vrd Jan Katz, Manager, Pat
Giallorenzo, Carmen Nesta of New Penn., Mr. Peter Enrico, and Mr. George Bell of Yellow

Freight Systems, Inc. As I have mentioned to you before, I have a tape recording of Carmen
Nesta saying that Pat Giallorenzo said he could not work me alone. Also the managers from
Whittaker Clark and Daniels stating that you have to go to Local 64 1 for an application. Both
Miss Locke and Miss Flowers heard this tape recording in the meeting that I had with them in

Newark, where Mrs. Zinno was also in attendance.

I am enclosing a copy of past President of Local 641, Sonny Girolemo Musso's sworn affidavit

with regard to his certification. I am sure that you and Miss Locke have a copy of this lengthly
certification of Mr. Musso's in my file. Please remember that when this certification was signed
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by Sonny Musso. the entire Executive Board was aware of what he was signing; a document
containing false statements. So therefore, the Executive Board aided and abetted with Mr.
Musso pertaining to the false certification.

As Ms. De Grosa mentioned to you during your telephone converstlon, the depositions of both
Mrs. Zlnno and Miss Loftls must be read to support both this charge and the breach of

agreement which Miss Locke is working on.

As a dues paying member, I am entitled to review the Collective Bargaining Agreements which
Local 641 has with the different companies. These documents also list the name and address of

each company. When I requested in writing to review same, I was given by Margaret Zlnno.
then Administratrix of the Fund, copies which had the names and addresses whited out. I am
enclosing copies of the Collective Bargaining Agreements, which I paid for (copies). I am
submitting a copy of a memo stating what charges were Incurred for the copying expense of

these Collective Bargaining Agreements. The request to review these Collective Bargaining
Agreements was awhile ago. With the names of the companies being whited out. shows the

continuing pattern of conspiracy/harassment, since the inception of the EEOC charges filed. I

am sure that when you question Mrs. Zlnno about this she will Inform you that she was told to

do this upon the orders of the Executive Board. Through a complaint which I filed with the
U.S. Department of Labor, as this was a violation of my rights as a dues paying member,
(whiting out the names and addresses of the companies) I was then allowed to see the

agreements in their entirety (names and addresses Included). Once again, this proves the only
time that Local 641 complies is when they are forced to by the law.

As you recall, because time was of the essence the day I came to Philadelphia and you took my
charge, the word conspiracy was not stated In my charge, but m my documentation it was
definitely stated. Because of the acts of Local 641. Yellow Freight System. New Penn Trucking .

Whlttaker Clark and Daniels — suppressing evidence, this constitutes a conspiracy and is a
violation of my civil rights. My civil rights have been violated in. accordance with Civil Rights Act

of 1871 (42 U.S.C. Sections 1983 and 1985. denvedJromActofApril20. 1871. Ch.22. Sections 1

&2. 17 Stat. 13.) Section 1983 - Civd Action for Deprivation oj Rights and Section 1985
Conspiracy to Interfere with Civil Rights.

Pleaseremember that Local 641 -- its Executive Board/Agents/ Representatives and Yellow

Freight System. Inc. not only conspired against me but they also conspired against Joann
De Grosa with regard to the EEOC charges that she and I filed. A continuing pattern of

retaliation, discrimination, conspiracy and collusion.

Very truly yours.

Lonnle Bedell
14 Nelkln Drive -

Apt. 131

Walllngton. N.J. 07057

via: U. S Certified Mall #P-52 1-757-575

End.

cc: The Honorable Major R Owens
Sub Committee on Select Education & Civil Rights
U. S. House of Representatives - Annex #1 - Room 518

Washington. D.C. 20515-6107
Attn.: Maria Cuprill. Director
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Chairman OwENS. Thank you.
Ms. Lewis.

STATEMENT OF LINDA M. LEWIS

Ms. Lewis. Good morning. I am Linda Lewis, and I am currently
a scientist for the United States Department of Agriculture. Thank
you, Chairman Owens, and committee members for inviting me to

testify as a concerned citizen on this very important issue.

In 1989, I was hired out of the Emergency Management Program
at the University of North Texas by Argonne National Laboratory
to work as an environmental engineer. Argonne National Labora-

tory was established as part of the Manhattan project and is run
by the University of Chicago for the Department of Energy. It is

funded solely through contracts with Federal agencies, such as the

Department of the Army and the Federal Emergency Management
Agency.
My job at Argonne was to help ensure that this country is pre-

pared to respond effectively to nuclear and chemical accidents. I

had gone back to get an Emergency Management degree at age 36
because I want to make a difference in my community.
However, the energy I had planned to devote to loftier tasks were

for my three years at Argonne devoted to warding off the sexual
advances and retaliation of male Argonne employees.
My supervisor, John Eley, who was married, asked me out re-

peatedly, despite my repeated refusals to see him outside of work.
On one occasion, he arranged to have us spend the night together
on a business trip in the converted basement of a coworker. When
I objected to such sleeping arrangement and asked to stay in a

hotel, he became hostile. Later, my work assignments dropped off,

he criticized my performance and eventually, he would not talk to

me.
Another man, Stephen Meleski, who also was married, began his

harassment by constantly asking me questions about my personal
life, including questions about the men I knew. He told me he
didn't get together much with his wife, asked me out to dinner and
insisted I wanted to date him. Among other incidents, he began
putting his arms around me and telling me he cared for me.
On a business trip to Chicago, he told me he had arranged for

his room to be moved next to mine. He also told me that affairs

were commonplace in Washington. Although I currently am a Vir-

ginia resident, I had a conservative upbringing in Ohio.
When I failed to respond to his advances and told him I wished

only to have a professional relationship with him, Mr. Meleski be-
came verbally abusive to me. Among other things, he told me I

needed to be put in a mental institution. He later told upper man-
agement that I wanted to have an affair with him. When I com-

plained to Argonne management, I was told my complaints were
bothersome, that I was picking on Mr. Meleski, and that I needed
to get along with him. I was then told that if I did not see a com-

pany psychiatrist, I would be terminated. Eventually, I was termi-
nated by Argonne, despite the fact that my performance was supe-
rior to that of my harasser's. He is still employed there.

During this time, I lost 25 pounds, resorted to sleeping pills to

sleep and developed heart problems. I lost all the confidence I once
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had in my ability to perform as a scientist and lost my capacity to

just enjoy life. I am told by my friends and family that I still am
not the woman I used to be.

After I got myself somewhat together emotionally and finan-

cially, I filed a charge with the EEOC in February 1993. Although
I discussed my case with EEOC personnel on several occasions, I

was surprised by how little information they said they needed. I

later discovered that the information I had supplied was incorrectly
recorded in their notes. Even a superficial investigation would have
uncovered the fact that women scientists at Argonne had been

meeting together for years to try to resolve issues of gender dis-

crimination throughout Argonne, including sexual harassment.
After several weeks, I received a call from the EEOC investigator

who said that Argonne wanted to settle with me. She asked me
what I wanted. I said I needed to discuss this with my attorney,
who was out of town, and that I needed to go over my pay records,
which were in storage. I was on crutches at the time and planning
surgery and I could not access them.
The investigator called back about three weeks later and said

she needed an answer immediately. When she informed me that

the EEOC was going to settle my case without my participation, I

begged for more time, explaining my situation.

When my attorney called me back, he said the EEOC had "set-

tled" my case. I was shocked. He said the settlement consisted of

Argonne posting two 8 by 11 inch pieces of paper with a sexual

harassment policy on them. When I asked "What else?", he said,
"That's all."

Needless to say, I was devastated. I had come to the EEOC hop-

ing to obtain redress for the discriminatory treatment that had af-

fected me over three years. Instead, I was left feeling the same as

I had each time I had complained to my employer—ignored. The
EEOC called the resolution of my case a "negotiated settlement,"
even though I was afforded no relief whatsoever by this settlement
and I did not agree to it.

Since my disappointing experience with the EEOC, I have been
forced to seek help through the courts and I have had to file a law-

suit against Argonne and my harassers. Now, however, Argonne is

able to discover all of my conversations with the EEOC investiga-
tors although when I asked for information concerning the con-

versations between the EEOC and Argonne, my request was re-

fused.

I hope that with the help of the information you obtain through
these Hearings you are able to make the EEOC the kind of advo-
cate for civil rights it was designed to be.

Thank you.
[The prepared statement of Linda Lewis follows:]

Statement of Linda M. Lewis

Good morning. I am Linda Lewis, and I am currently a scientist for the United
States Department of Agriculture. Thank you, Chairman Owens, and committee
members for inviting me to testify as a concerned citizen on this very important
issue.

In 1989, I was hired out of the Emergency Management Program at the Univer-

sity of North Texas by Argonne National Laboratory to work as an environmental

engineer. Argonne National Laboratory was established as part of the Manhattan
project and is run by the University of Chicago for the Department of Energy. It
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is funded solely through contracts with Federal agencies, such as the Department
of the Army and the Federal Emergency Management Agency.
My job at Argonne was to help ensure that this country is prepared to respond

effectively to nuclear and chemical accidents. I had gone back to get an Emergency
Management degree at age 36 because I want to make a difference in my commu-
nity.

However, the energy I had planned to devote to loftier tasks were for my three

years at Argonne devoted to warding off the sexual advances and retaliation of male
Argonne employees.
My supervisor, John Eley, who was married, asked me out repeatedly, despite my

repeated refusals to see him outside of work. On one occasion, he arranged to have
us spend the night together on a business trip in the converted basement of a co-

worker. When I objected to such sleeping arrangements and ar-ked to stay in a hotel,
he became hostile. Later, my work assignments dropped off, he criticized my per-
formance and eventually, he would not talk to me.
Another man, Stephen Meleski, who also was married, began his harassment by

constantly asking me questions about my personal life, including questions about
the men I knew. He told me he didn't get together much with his wife, asked me
out to dinner and insisted I wanted to date him. Among other incidents, he began
putting his arms around me and telling me he cared for me. On a business trip to

Chicago, he told me he had arranged for his room to be moved next to mine. He
also told me affairs were commonplace in Washington (although I currently am a

Virginia resident, I had a conservative upbringing in Ohio).
When I failed to respond to his advances and told him I wished only to have a

professional relationship with him, Mr. Meleski became verbally abusive to me.

Among other things, he told me I needed to be put in a mental institution. He later
told upper management that I wanted to have an affair with him.
When I complained to Argonne management, I was told my complaints were both-

ersome, that I was picking on Mr. Meleski, and that I needed to get along with him.
I was then told that if I did not see a company psychiatrist, I would be terminated.

Eventually, I was terminated by Argonne, despite the fact that my performance was
superior to that of my harasser's. He is still employed there.

During this time, I lost 25 pounds, resorted to sleeping pills to sleep and devel-

oped heart problems. I lost all the confidence I once had in my ability to perform
as a scientist and lost my capacity to just enjoy life. I am told by my friends and
family that I still am not the woman I used to be.

After I got myself somewhat together emotionally and financially, I filed a charge
with the EEOC in February 1993. Although I discussed my case with EEOC person-
nel on several occasions, I was surprised by how little information they said they
needed. I later discovered that the information I had supplied was incorrectly re-

corded in their notes. Even a superficial investigation would have uncovered the fact
that women scientists at Argonne had been meeting together for years to try to re-

solve issues of gender discrimination throughout Argonne, including sexual harass-
ment.
After several weeks, I received a call from the EEOC investigator who said that

Argonne wanted to settle with me. She asked me what I wanted. I said I needed
to discuss this with my attorney, who was out of town, and that I needed to go over

my pay records, which were in storage. I was on crutches at the time and planning
surgery and I could not access them.
The investigator called back about three weeks later and said she needed an an-

swer immediately. When she informed me that the EEOC was going to settle my
case without my participation,

I begged for more time, explaining my situation.
When my attorney called me back, he said the EEOC had "settled" my case. I was

shocked. He said the settlement consisted of Argonne posting two 8 by 11 inch

pieces of paper with a fcxual harassment policy on them. 'V^en I asked "What
else?", he said, "That's all."

Needless to say, I was devastated. I had come to the EEOC hoping to obtain re-

dress for the discriminatory treatment that had affected me over three years. In-

stead, I was left feeling the same as I had each time I had complained to my em-
ployer—ignored. The EEOC called the resolution of my case a "negotiated settle-

ment," even though I was afforded no relief whatsoever by this settlement and I did
not agree to it.

Since my disappointing experience with the EEOC, I have been forced to seek

help through the courts and I have had to file a lawsuit against Argonne and my
harassers. Now, however, Argonne is able to discover all of my conversations with
the EEOC investigators, although when I asked for information concerning the con-
versations between the EEOC and Argonne, my request was refused.
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I hope that with the help of the information you obtain through these hearings
you are able to make the EEOC the kind of advocate for civil rights it was designed
to be.

Thank you.

Chairman Owens. Thank you.
Mr. Ballenger. I hate to say this, but I've got a hearing on Mex-

ico in Foreign Affairs.

Chairman Owens. Okay. Mr. Kolterman.

STATEMENT OF JOHN C. KOLTERMAN
Mr. Kolterman. Distinguished Congressmen, my name is John

C. Kolterman. I appreciate the opportunity to testify before this

committee and to provide you with my first-hand account of the dif-

ficulties I faced in dealing with the Equal Employment Opportunity
Commission. I hope my testimony will assist you in determining
what changes should be made in the administrative process.

I live in Brandon, Florida, just outside of Tampa. I am here

today with my attorneys, Adrienne Fechter and Tom Dickson, who
practice solely in the area of employment discrimination and civil

rights. I am 66 and I am the plaintiff in an age discrimination law-
suit against my former employer, Wal-Mart. My lawsuit is cur-

rently pending in Federal Court in Tampa, Florida.

I understand that I have been asked to testify before you today
concerning my dealings with the Equal Employment Opportunity
Commission, and specifically concerning problems I encountered
with the Commission prior to retaining my current labor and em-

ployment counsel.

Before I turn to the specific problems I encountered with the

EEOC, let me provide you with some background on myself Begin-
ning in the 1950s, I owned and operated several Ben Franklin vari-

ety stores in Red Oak, Iowa. In many ways, my experience was
much like that of Sam Walton, the founder of Wal-Mart, in his

early days in Arkansas.
In addition to operating these businesses, I served on many foun-

dations and boards and served as a city councilman, as a church

trustee, as a community college trustee, and as the president of the
chamber of commerce. I was active in many civic and community
projects.

After years of success as a businessman in Iowa, my wife and I

decided to relocate to central Florida. I sold my stores and moved
to Florida in 1977.

In 1986, I applied for and was hired as an assistant store man-
ager for a Wal-Mart store in Brandon, Florida. At the time I was
hired, I was 58 years old.

As an assistant store manager for Wal-Mart, my duties were to

oversee the operation of various departments in a Wal-Mart store

in a bedroom community outside Tampa, Florida, and later in Rus-

kin, Florida. Also, on occasion, I was asked to help with setting up
of a new store in the Central Florida area. I performed successfully
as an assistant store manager for the next five years, always re-

ceiving performance reviews that indicated my performance met
expectations.

Also, as an assistant store manager, I enrolled in and completed
Wal-Mart's management training courses, and I received the sec-
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ond highest score in my class in the third and final phase of Wal-
Mart's Management Development Seminar in May of 1991.

Only, thirteen days later, and without warning, Wal-Mart termi-
nated my employment. I was told simply that I would not be able
to adapt to coming changes. I was 63 years old. Ten minutes or so

later, another assistant store manager in my store was discharged.
He was 52 years old at the time.

The remaining assistant store managers in my store after this

gentleman and I were fired were all under the age of 45. In fact,

only one was under the age of 35.

A short time later I learned from a friend of mine that a meeting
had been called of all department managers in my store shortly
after I was discharged. At that meeting, the gentleman who had
fired me advised those present that I and the other older assistant
store manager were fired because we were not Wal-Mart material.
He then said that he intended to hire some younger assistant man-
agers who were "go-getters."
After hearing this, and because I knew that I had performed my

job duties well as an assistant store manager for five years, I filed

a charge of age discrimination with the Tampa office of the EEOC.
I described these facts to the EEOC, and the fact that I had often
been referred to by my store manager—in what I though was a
somewhat derogatory fashion—as "old man" and "pops."

I also gave the EEOC the names of witnesses who could attest

to my performance, and to the statements made about me by the
store manager and the district manager.
For almost a year and a half, I dealt with the EEOC on my own.

I believe that as a successful and reasonably intelligent business-
man I could provide adequate information and guidance to the
EEOC investigator without the assistant of counsel, especially
since I understood that the EEOC process was designed to be uti-

lized by individuals unrepresented by counsel.
In fact, I was told by the EEOC investigator that I did not need

an attorney. I did my best during this time to encourage the inves-

tigator assigned to my case to talk to the witnesses I had identified

and to obtain the documents in Wal-Mart's possession that would
support my case.

I put together a package for the investigator that outlined my
employment history at Wal-Mart, my job responsibilities, my per-
formance, my successful management training and the age-biased
statements made at the time of my discharge. I even submitted to

the EEOC a handwritten affidavit from a Wal-Mart employees who
had attended the meeting during which the district manager who
fired me said he was going to replace me with "younger, go-get-
ters."

Despite these efforts, after the EEOC had my charge of discrimi-

nation for well over a year, and with only two months before my
time to file suit was going to run out, I understood from the inves-

tigator that the EEOC simply was going to close the case because
the statute of limitations was running out.

The investigator advised me that she had no choice but to issue

a "no cause" determination. I could not understand this until I

learned that the EEOC had not talked to even one of the witnesses
I had identified. I was flabbergasted since the statement made by
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the district manager at the meeting he held after my discharge was
a clear admission that my age was a factor in Wal-Mart's decision

to discharge me.
At this point, I realized that I needed assistance in dealing with

the EEOC. So I retained my current attorneys in the spring of

1993.

My attorneys talked to the EEOC investigator and her supervisor

concerning the investigation of my case and the importance of the

testimony of the witnesses who heard the district manager's state-

ments. In response, the investigator told my attorneys that she did

not believe there was time to interview those witnesses and that

she intended to conclude her investigation within the month. Re-

member, my case had already been at the EEOC for more than 18

months.

My attorneys made numerous calls to the EEOC in an attempt
to convince the investigator and her supervisor that it was worth-

while to interview at least one of my witnesses to the discrimina-

tory statements. It took a great deal of persistence to find a time

convenient for the EEOC to interview one of my key witnesses. Ul-

timately, on my attorneys' advice, I went to the EEOC's office in

Tampa with one of my witnesses and sat in the waiting room.

On this visit, the supervisor greeted us, but advised us that she

was too busy to take my witness' statement. My attorneys per-

sisted. We returned to the EEOC, and on this visit, only a month
before the statute of limitations on my claim against Wal-Mart was
to expire, the EEOC finally heard the evidence that clearly indi-

cated that Wal-Mart fired me because of my age.

Shortly after this meeting, the EEOC advised my attorneys that

the EEOC would be issuing a determination in my favor, would be

initiating conciliation, and would consider filing suit on my behalf

My attorneys then filed my lawsuit, just prior to my limitations pe-
riod running out. Wal-Mart never engaged in conciliation.

It was amazing to me how quickly the EEOC changed its tune

once I hired an attorney. I still don't understand why the EEOC—
if it is intended to be an agency that unrepresented individuals can

work with to pursue their claims—would virtually disregard my
input, but respond so quickly to that of my attorneys. Never again
would I attempt to navigate my way through such an important

process without the help and advice of counsel. This is a sad com-

mentary when you consider the great number of unemployed indi-

viduals who cannot afford an attorney.
I urge this committee to take a critical look at the administrative

procedure created by Congress in discrimination cases. Too much
time passes from the time of the challenged employment action,

witnesses disappear and memories fade. Who knows how long this

entire process will take or if I will live long enough to see it

through? The EEOC's mission should be to uncover evidence of dis-

crimination if it exits.

If the EEOC cannot find its way clear to interview witnesses and
review direct evidence actually deposited on its doorstep—like in

my case—how can we expect to discover the evidence needed to

prove discrimination in a case where discrimination is not so obvi-

ous.
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Just one other thing. This is a little booklet I put together for

the EEOC, and it goes through pretty much step by step on it. And
one other thing I'd like to add in is that right now we're in the

process of asking Wal-Mart to supply information that Wal-Mart
has estimated that it is going to cost my attorneys and myself in

excess of $100,000 to substantiate my case.

It's information which should have been asked for and supplied
to the EEOC. I'm not a man of means that can afford that kind
of expense and I am not going to ask my attorneys to do it either,
but I feel like the EEOC was quite negligent in this area.

I'll be glad to answer any questions if there are any questions.
[The prepared statement of John C. Kolterman follows:]

Statement of John C. Kolterman

My name is John C. Kolterman. I appreciate the opportunity to testify before this

committee and to provide you with my first-hand account of the difficulties I faced
in dealing with the Equal Employment Opportunity Commission. I hope my testi-

mony will assist you in determining what changes should be made in the adminis-
trative process.

I live in Brandon, Florida, just outside of Tampa. I am here today with my attor-

neys, Adrienne Fechter and Tom Dickson, who practice solely in the area of employ-
ment discrimination and civil rights. I am 66, and I am the plaintiff in an age dis-

crimination lawsuit against my former employer, Wal-Mart. My lawsuit is currently
pending in Federal Court in Tampa, Florida.

I understand that I have been asked to testify before you today concerning my
dealings with the Equal Employment Opportunity Commission, and specifically con-

cerning problems I encountered with the Commission prior to retaining my current
labor and employment counsel.

Before I turn to the specific problems I encountered with the EEOC, let me pro-
vide you with some background on myself Beginning in the 1950s, I owned and op-
erated several Ben Franklin variety stores in Red Oak, Iowa. In many ways, my
experience was much like that of Sam Walton, the founder of Wal-Mart, in his early
days in Arkansas. In addition to operating these businesses, I served on many foun-
dations and boards, a well as serving as a city councilman, as a church trustee, as
a community college trustee, and as the president of the chamber of commerce. I

was active in many civic and community projects.
After years of success as a businessman in Iowa, my wife and I decided to relocate

to central Florida. I sold my stores and moved to Florida in 1977.
In 1986, I applied for and was hired as an assistant store manager for a Wal-

Mart store in Brandon, Florida. At the time I was hired, I was 58 years old.

As an assistant store manager for Wal-Mart, my duties were to oversee the oper-
ation of various departments in a Wal-Mart store in a bedroom community outside

Tampa, Florida, and later in Ruskin, Florida. Also, on occasion, I was asked to help
with the setup of a new store in the Central Florida area. I performed successfully
as an assistant store manager for the next five years, always receiving performance
reviews that indicated my performance met expectations.

Also, as an assistant store manager, I enrolkd in and completed Wal-Mart's man-
agement training courses, and I received the second highest score in my class in the
third and final phase of Wal-Mart's Management Development Seminar in May of
1991.

Only, thirteen days later, and without warning, Wal-Mart terminated my employ-
ment. I was told simply that I would not be able to adapt to coming changes. I was
63 years old. Ten minutes or so later, another assistant store manager in my store
was discharged. He was 52 years old at the time.
The remaining assistant store managers in my store after this gentleman and I

were fired were all under the age of 45. In fact, only one was under the age of 35.
A short time later I learned from a friend of mine that a meeting had been called

of aU department managers in my store shortly after I was discharged. At that

meeting, the gentleman who had fired me advised those present that I and the other
older assistant store manager were fired because we were not Wal-Mart material.
He then said that he intended to hire some younger assistant managers who were
"go-getters."
After hearing this, and because I knew that I had performed my job duties well

as an assistant store manager for five years, I filed a charge of age discrimination
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with the Tampa office of the EEOC. I described these facts to the EEOC, and the
fact that I had often been referred to by my store manager—in what I though was
a somewhat derogatory fashion—as "old man" and "pops.' I also gave the EEOC the

names of witnesses who could attest to my performance, and to the statements
made about me by the store manager and the district manager.
For almost a year and a half, I dealt with the EEOC on my own. I believed that

as a successful and reasonably intelligent businessman I could provide adequate in-

formation and guidance to the EEOC investigator without the assistant of counsel,

especially since I understood that the EEOC process was designed to be utiUzed by
individuals unrepresented by counsel. In fact, I was told by the EEOC investigator
that I did not need an attorney. I did my best during this time to encourage the

investigator assigned to my case to talk to the witnesses I had identified and to ob-

tain the documents in Wal-Mart's possession that would support my case. I put to-

gether a package for the investigator that outlined my employment history at Wal-
Mart, my job responsibilities, my performance, my successful management training
and the age-biased statements made at the time of my discharge. I even submitted
to the EEOC a handwritten affidavit from a Wal-Mart employee who had attended
the meeting during which the district manager who fired me said he was going to

replace me with "younger, go-getters."

Despite these efforts, after the EEOC had my charge of discrimination for well
over a year, and with only two months before my time to file suit was going to run
out, I understood from the investigator that the EEOC simply was going to close

the case because the statute of limitations was running. The investigator advised
me that she had no choice but to issue a "no cause" determination. I could not un-
derstand this until I learned that the EEOC had not talked to even one of the wit-

nesses I had identified. I was flabbergasted since the statement made by the district

manager at the meeting he held after my discharge was a clear admission that my
age was a factor in Wsil-Mart's decision to discharge me.
At this point, I realized that I needed assistance in dealing with the EEOC. So

I retained my current attorneys in the spring of 1993.

My attorneys talked to the EEOC investigator and her supervisor concerning the

investigation of my case and the importance of the testimony of the witnesses who
heard the district manager's statements. In response, the investigator told my attor-

neys that she did not beheve there was time to interview those witnesses and that
she intended to conclude her investigation within the month. Remember, my case
had already been at the EEOC for more than 18 months.

My attorneys made numerous calls to the EEOC in an attempt to convince the

investigator and her supervisor that it was worthwhile to interview at least one of

my witnesses to the discriminatory statements. It took a great deal of persistence
to find a time convenient for the EEOC to interview one of my key witnesses. Ulti-

mately, on my attorneys' advice, I went to the EEOC's office in Tampa with one of

my witnesses and sat in the waiting room. On this visit, the supervisor greeted us,
but advised us that she was too busy to take my witness' statement. My attorneys
persisted. We returned to the EEOC, and on this visit, only a month before the stat-

ute of limitations on my claim against Wal-Mart was to expire, the EEOC finally
heard the evidence that clearly indicated that Wal-Mart fired me because of my age.

Shortly after this meeting, the EEOC advised my attorneys that the EEOC would
be issuing a determination in my favor, would be initiating conciliation, and would
consider filing suit on my behalf. My attorneys then filed my lawsuit, just prior to

the running out of my limitations period. Wal-Mart never engaged in conciliation.

It was amazing to me how quickly the EEOC changed its tune once I hired an

attorney. I still don't understand why the EEOC—if it is intended to be an agency
that unrepresented individuals can work with to pursue their claims—would vir-

tually disregard my input, but respond so quickly to that of my attorneys. Never
again would I attempt to navigate my way through such an important process with-
out the help and advice of counsel. This is a sad commentary when you consider
the great number of unemployed individuals who cannot afford an attorney.

I urge this committee to take a critical look at the administrative procedure cre-

ated by Congress in discrimination cases. Too much time passes from the time of

the challenged employment action, witnesses disappear and memories fade. Who
knows how long this entire process will take or if I will live long enough to see it

through? The EEOC's mission should be to uncover evidence of discrimination if it

exits. If the EEOC cannot find its way clear to interview witnesses and review direct

evidence actually deposited on its doorstep
—like in my case—how can we expect to

discover the evidence needed to prove discrimination in a case the discrimination
is not so obvious?
Thank you for your attention. I will be happy to answer your questions.
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Chairman Owens. Thank you.
Mr. KOLTERMAN. Thank you.
Chairman OwENS. This is a booklet you put together as a result

of your case?
Mr. KoLTERMAN. This is one I put together and furnished to the

EEOC, yes, sir.

Chairman OwENS. May we have a copy for the record?
Mr. KOLTERMAN. You Certainly may, sir.

Chairman OWENS. Thank you. Your case now has been going for

how many years?
Mr. KOLTERMAN. I Started it in May—I can't remember the exact

date. It's either the 18th or 19th of May of 1991.
Chairman OwENS. May of 1991?
Mr. KOLTERMAN. Yes, sir.

Chairman OwENS. And Ms. Lewis, your case was started when?
Ms. Lewis. In the EEOC case?
Chairman OwENS. Yes.
Ms. Lewis. In February of 1993.
Chairman OwENS. And Mr. Bedell and Ms. DeGrosa.
Ms. DeGrosa. My sexual harassment began in July of 1986
Mr. Scott. Could you give those dates again, please.
Chairman Owens. She filed in 1986.
Ms. DeGrosa. I filed in July 1986, and settled one EEOC case

in May of 1993 and the New Jersey Division of Civil Rights case

against the union in February of 1993.
Chairman Owens. And your retaliation case?
Mr. Bedell. For my retaliation, I had the case in 1988 against

Yellow Freight, and my cases against Local 641 in 1989, and are

pending through your system, Major Owens, and your committee
and as the kind lady sitting up there, Maria Cuprill, your staff per-
son carries a big stick, I believe. I appreciate all of your help.
Chairman OwENS. We appreciate your testimony; I understand

how emotionally wrenching it must be for you to even discuss this

experience.
Am I to understand correctly, Mr. Bedell, that your witnesses

were never interviewed as promised by the EEOC district office?

Mr. Bedell. As a matter of fact, I have a letter which was sub-
mitted to your office in which the attorney stated that she inter-

viewed three of my witnesses, and when I asked my witnesses if

they were interviewed, they were outraged. They called this attor-

ney at the EEOC in Philadelphia and said, "Whose side are you
on"? I have an exhibit in my paperwork that I submitted with an-
other instance where the EEOC investigator in Newark said that
he spoke to one of my witnesses, Edward Rush. Mr. Rush was in

Africa at the time, I believe it was Kenya, and there was no way
that the EEOC could have spoken to him.
As a matter of fact, there is a letter on record from the college

to the director, Mr. Genjenty in Newark, the EEOC office, that Ed
Rush was at college. I find that there are many misstatements
which are crude lies by the Newark and Philadelphia EEOC offices.

These are people that are supposed to be representing the people
and enforcing the civil rights laws, and it's not being done.
Chairman OwENS. Were you being treated differently after the

EEOC learned that this subcommittee was apprised of your case?
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Mr. Bedell. Yes, I was.
Chairman Owens. In what way?
Mr. Bedell. My case was just about closed. Through your sub-

committee's intervention, the EEOC filed for breach of agreement
which they had gone into with the union which I explained before

that I knew nothing about. Yeah, they know someone is watching.
Before you, there was Chairman Perkins, before that, Matthew

Martinez and originally it was the Committee on Labor and Edu-
cation. I believe it was in the New York Times that Augustus Haw-
kins, God bless him, had ordered a GAO study in 1988 which came
out in 1989. And that's what I'm saying. If there's a GAO study
and it's compared to what they didn't do, in 1988 and 1989, you
would see that in my cases and Joann's cases, they haven't

changed; they haven't complied with any of the shortcomings that

they had at that time.

I would like to make one statement. I mentioned a fme investiga-
tor in Newark by the name of Julian Martinez, who was even re-

taliated against. I believe what occurred is they suppressed him
from ever getting a promotion because he vigorously investigated

my case with Yellow Freight. They didn't want him to go onto the

job site. I had many, many witnesses and he had said to me, "You
have a good case, Bedell." And I'll tell you what. It's something.
When they want to do their job, it's like the people upstairs.
Chairman Owens. Ms. DeGrosa, you wanted to

Ms. DeGrosa. What I was going to interject was with a sub-

committee like yourself overseeing the EEOC and asking the status

of cases, the individuals at the EEOC of course complied to answer
you, but we both have found that the supervisors at the EEOC in

Newark become very disgruntled over it, too, and then take the

worst attitude toward you.
They are hostile to you to begin with because they don't like you

pursuing your own case. They want to see you shelf your case and
walk away just out of sheer disgust. Someone like me and Mr. Be-
dell weren't getting out of their hair and they didn't seem to ap-

prove. We just wouldn't walk away and let a corporation and a
Teamsters local get away with what they did.

Chairman Owens. Ms. Lewis, why do you feel that the EEOC
pressured you to sign off on a negotiated settlement agreement
without you or your attorney being present?
Ms. Lewis. They signed it without my presence and without my

input, and I was told that it was being settled because they were
under pressure to settle and close these cases.

Chairman OwENS. Never mind about you and your rights.
Ms. Lewis. Right.
Chairman OwENS. You struggled through an EEOC investiga-

tion, had to leave your job and are still litigating your case in the

Federal courts. Are you aware of what has happened to your
former supervisor since you came forward?
Ms. Lewis. My former supervisor?
Chairman Owens. Yes, ma'am. The last one. I think you men-

tioned he's still working with the company.
Ms. Lewis. Yes. I mentioned one of the gentlemen I discussed is

still working there. To my knowledge, the other is still working
there. I do not have details at this time.
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Chairman Owens. You mentioned a group of women who were

meeting because of sexual harassment and other problems they
were having. Do you know whether that group is still in existence
in the Argonne lab?

Ms. Lewis. I've been told that it is.

Chairman OwENS. Have they at any time agreed to testify on

your behalf or assist with your case?

Ms. Lewis. There have been agreements to provide affidavits by
those parties.
Chairman OwENS. Do you feel that hiring an attorney and going

to court is the only way at this point to have a discrimination claim

properly addressed; would your experience lead you to conclude
that is the case?
Ms. Lewis. I think if my attorney and I had had the opportunity

to provide input, it would have made a big difference.

Chairman Owens. That's most unfortunate that we have to come
to that conclusion because this agency was set up, as we pointed
out, as all of you pointed out, to avoid that and to make sure every
citizen, regardless of whether employing an attorney, would be able
to have the benefit of a fair hearing.
Mr. Kolterman, do you think the EEOC investigator was incom-

petent in failing to initially interview the witnesses in your case,
or was the investigator overburdened with too many other cases,
or did he have some other reason?
Mr. Kolterman. Well, she pleaded being overburdened with

other cases. Every time I was in there, she was busy, I will say
that, so I have no reason to doubt that she wasn't overburdened.
Chairman OWENS. That would lead us to suspect that all cases

were not being treated properly?
Mr. Kolterman. I feel like that's probably true.

Chairman OwENS. So it negates the reason for the agency exist-

ing; doesn't it?

Mr. Kolterman. Yes, very much so.

Chairman OwENS. Do you believe your experience at Wal-Mart
is an isolated incident or part of a larger systemic age discrimina-
tion which the EEOC should investigate in the case of that particu-
lar company?
Mr. Kolterman. Well, I don't feel like I'm an isolated case by

any means and that's one reason I pursued this to the point I have,
because I feel that if it doesn't help me, maybe it will help some-

body down the road.

Chairman OwENS. Well, I thank you very much for you state-

ments. I would like to give you the opportunity to have the last

word. Is there any other item you would like to add to the record
while you're here? Yes, Ms. DeGrosa.
Ms. DeGrosa. With regard to Mr. Bedell and myself, the EEOC

and Civil Rights were apprised of the fact that the attorney for Yel-

low Freight and the attorney for Local 641 were setting up meet-

ings and exchanging information among themselves to use in the

investigations against us, and nothing was done with that either.

When the EEOC had to subpoena information, all of the time,

they were knocked down within the clerk's office with their mo-
tions, and yet Yellow Freight and the pull of the union attorney.
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everything they had wanted motionwise, they always received and
the EEOC never received on my part what they were after.

For example, the only reason I settled with Yellow Freight and
did not go forward with this is because they had subpoenaed my
father who is 77 years old and has a severe heart condition and
Yellow Freight's lawyers wanted to depose him on my sexual har-

assment case. My father has lived this nightmare and still is since

the inception of my filing and I wasn't about to play God with his

life because the doctor had written a letter to the EEOC stating
that it would be detrimental to his health for him to be deposed.
The EEOC put in a protective order but they were knocked

down. To be very honest with you, Ms. Santiago, the lawyer, had
told me if he doesn't get deposed, he's going to go to jail. I said,

"Well, no, I'll go sit in jail, but I'm not going to play God with my
father's life, let him get in a stressful situation and then, God for-

bid, die."

I said that Yellow Freight isn't worth it, and that's what forced

me to go into a settlement, otherwise I was ready to stay out there
and keep fighting, but they broke me. They broke my spirit and my
father means more to me, that's for sure.

Chairman Owens. The horror of this case keeps multiplying. You
have collusion between the union and the employer. That kind of

tactic is almost criminal harassment to force you into that position.

Any other formal comments you would like to make?
Mr. KOLTERMAN. I would like to make one comment. It looks like

in all of our cases here, we're all working against some large cor-

porate entities in America which have deep pockets and can hire

some very powerful legal advice. We went to the EEOC trying to

prove our case and the EEOC had to interface with these strong

powerful attorneys. I don't know, but it looks to me like they could

have been easily intimidated and swayed in some of their decisions,

negating some of our allegations to that extent. Thank you.
Chairman Owens. Thank you. This might be good information

you'd like to know, and this is nothing partisan on you. I've been
on the Education and Labor Committee for the last 11 years and
I've sat in on hearings on EEOC for all of those years, during the

years when EEOC was under Clarence Thomas, and the Reagan
Administration was in office. We pointed out then that we had
clear evidence that there were directives from the top, from the

White House, that EEOC was to minimize its enforcement role in

all of these cases.

It is not by accident that the agency has been devastated; it's not

by accident that certain attitudes have been compounded within

the lower levels of the agency. They got that direction from the top
that corporations were not to be disturbed. EEOC was looked upon
as a nuisance by the very government executives who were sup-

posed to be implementing it. That came right out of the White

House, so we have to turn around something that has festered for

12 years under Reagan and Bush.
I must say, I'm disappointed that this administration is not mov-

ing very rapidly to do that, but we understand the job that this

committee has to do and your testimony today puts a human face

on the problem and it inspires us to go forward. I hope to impress

upon the White House and other people how urgent it is to revamp

83-150 0-94-3
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this agency from top to bottom. Thank you very much for your tes-

timony.
Our next panel consists of Robert Goodstein, Esquire, of

Goodstein and West, New Rochelle, New York; Patricia Mulhgan,
Mulligan & Sipser, New York, New York; Wayne Outten, Esquire,
President, New York Chapter, National Employment Lawyers As-

sociation, New York. Please be seated. We have copies of your writ-

ten testimony which will be entered in its entirety into the record.

Feel free to highlight, elaborate in any way you wish.
We'll begin with Mr. Goodstein.

STATEMENT OF ROBERT GOODSTEIN
Mr. Goodstein. Congressman Owens, thank you very much for

this opportunity to testify here today. You already have my written
statement. I'm not going to repeat it, although I will comment
about perhaps some of the same cases that I site within it. I have
been doing employment discrimination law in New York for 18

years.
I have seen the inner workings of the New York State Division

of Human Rights. For approximately three years I was the assist-

ant counsel of the division. I've been in private practice since 1981
and therefore I've had dealings with both the Division of Human
Rights in the State of New York and with the EEOC.

It is my view, based on New York, and I can't comment on any
other States, that EEOC should be abolished. It is an absolute
waste. What it does, very simply, is serves as a barrier for an indi-

vidual to go to Federal court. With a fear of a jury trial, is the only
thing that forces an employer to settle, or perhaps to be able to

have some case eventually won.
It is my view that EEOC, both because of institutional guidance

and inbred attitudes specifically, is the anti-charging party. I do
not believe that it is solely related to the fact that there are too

many cases, and we all know the financial stranglehold that's hap-
pened to both the EEOC and the Division of Human Rights. My
understanding is that originally when Title VII was passed, it was
passed predicated upon the experience of New York's Senator

Javitz, at the time at the New York State Division of Human
Rights in the early 1960s where it was a functioning, viable agen-
cy.

Well, that agency has been destroyed by Governor Kerry and his

administration in the 1970s to such an extent by starvation, that
the agency doesn't exist; that the backlog grew so great that no one
in their right mind could manage that agency. But, EEOC has an
attitude against complainants that the Division of Human Rights
does not have.

Now, you have to remember, I'm an attorney, and I've done this

for 18 years, and I'm an aggressive attorney, so because of that, as
the other witnesses said, EEOC reacts to me differently, but their

attitude to me is negative. If their attitude to me is to create bar-

riers for charging parties, imagine what they're doing to plain peo-

ple who do not have attorneys.
For example, the statute says you have to file a charge, which

in the State of New York has to be notarized. It's under penalties
of perjury. EEOC has now started demanding in New York, and I
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don't know for how long they've been doing this, I think it's about

a year, that the charging party supply a specific additional affidavit

explaining in excruciating detail with names of witnesses, times,

dates, locations, every event of discrimination, and they will not

handle the case unless you give them this type of affidavit.

Now, I refuse to have my clients give them that affidavit. Why?
I view EEOC as a barrier in the way to Federal court. I want to

get through this as quickly as possible. Once I get through with it

in my 180 days that I have to leave for them, then anything in

their file can be used and gotten through the FOIA that can be

used against my client, so I'm not going to give them an affidavit

in such detail because if something is left out or there's something
different in the deposition, it will be negative for my client.

Now, with the new ADA, this Federal Government, I think, is

starting to do what New York State did which is increase the juris-

diction of the agency without giving them additional funds to han-

dle the new influx of cases so no cases get done. That happened in

the Division of Human Rights in the 1970s when disability was
added there.

What ends up happening is that they're acquiring detailed state-

ments from medical care providers, even in cases where there's no

question that there's a disability which is life affecting; it's an on-

the-job injury and the person is receiving worker's compensation
and the employer knows about it; It's a police case, a 207-C case,

where the employer knows about it. The employer is not going to

fight that there really is a disability. If they flght about that, then

of course you may have to supply something, but why do it at the

beginning? Why refuse to handle a case? Why send people what

they call the "33-day letter?" The 33-day letter says, "You're not co-

operating. If you don't give us this information, we're kicking you
out." Why? Because they don't care about complaints. They have no

feeling at all for complainants, and I don't know if it started under
Ronald Reagan or before. I don't know if it's caused by overwork.

All I know is that the organization doesn't have enforcement power
at the end. What good is it? What good is it in New York?

Now, you can state the same thing about the State Division of

Human Rights. The State Division does have enforcement power,
as Your Honor, knows after a hearing. In addition, I have been told

that because of their enforcement power, they have started an in-

ternal conciliation unit. In the last year, they have settled 700

cases after reasonable cause findings; 700 cases in the last year.
This is the information I was given by the people at the Division

of Human Rights, with awards up to $60,000 for individual com-

plainants.
Now, it's my view that the Division of Human Rights should be

treated as the equivalent of a small claims court or a civil court.

If you have too small a claim or there's a question where an attor-

ney won't get involved, then the case should be there. If the case

is a good enough case for an attorney to be involved, then EEOC
shouldn't exist because they serve no useful purpose and you
should be allowed to go directly to court.

Now, I have been involved in something called NELARS in New
York, and so has Mr. Outten, but I'm going to speak about it.

NELARS is a project of the National Employment Lawyers Associa-
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tion in New York State. It's a lawyer's referral service, and the

State Division of Human Rights has helped us with this because

they also believe the concept might work.

As everybody said, the sooner the complaint is introduced in the

system, the greater likelihood that the agency is going to do some-

thing and that the employer is going to react. So, what we have
created is a lawyers referral service made up of lawyers who have

expertise in employment discrimination. Not everybody can get on
the panel; you are interviewed and you have to prove that you have
some competence in the area. For $25, which is about as nominal
as we could go, an individual can get an interview with an attorney
who will discuss your complaint, tell you if you have a possible

case, and what the case involves. Then you have the issue of

whether you want to retain that attorney or not.

The issue there, number 1, is if the attorney tells you don't have
a case, there's a possibility that cases that are clogging the system
that have no merit will be dropped, and number 2, if you have a

good case, the attorney will take the case and you'll get right to

Federal court, leaving the middle ground cases—where an attorney
will not get involved either because of the amount of money or

other reasons—in the hands of an agency which can serve as kind
of a small claims court by procedure.
We have printed up booklets which we have given to the State

Division of Human Rights, and they are giving it out to every sin-

gle complainant who comes in—a charging party complaint is the
same thing, but under a different agency—with their packet of in-

formation.

People call us. Sometimes they contact us, sometimes they don't.

It's their option. If there are other lawyer referral services, that's

their right to be involved too. The whole concept here is the early
introduction of a lawyer will talk about two things: The really good
cases that should go to Federal court, and hopefully the case that
has no merit because a lawyer will tell you it has no merit.

Let me just end—I don't know how long I've talked, probably too

long—with one concept. Don't blame EEOC only for this. There is

a horror story that I relate in my written testimony. I have a cli-

ent—had a client—^the case is finished now—who in 1986 alleged
that she was discriminated against because of her sex in a school

district in New York State. She filed with EEOC and then filed a
retaliation.

EEOC gave the case to Justice in 1989 because it involved a pub-
lic entity. We contacted Justice: "What's happening. Give us a no-
tice of right to sue." Justice said, "Wait a second. We're investigat-

ing. We may take the case. If you want a notice of right to sue,
we'll give it to you, but that will cut off our investigation."

My client was out of work. She was living on welfare, and I

didn't want to litigate against a governmental agency with deep
pockets which could kill us in depositions, and we made a con-

science decision to wait for Justice's investigation. How long could
it take? They're investigating it. Nineteen ninety: "Hello Justice.

What's happening?" "You want a notice of right to sue? Fine, but
we're still investigating." Nineteen ninety one: what's happening?
The same story.
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In January of 1992, I get a call that there is a Federal case that

has been filed called the United States versus the School District.

They didn't even tell us. They didn't even warn us.

You know what's fun about it? Once we moved to intervene, the
first issue was the retroactive effect of the 1991 amendments to the
Civil Rights Act. And Justice, my friend who came to represent us,

supported the other side.

We finally settled the case in 1993. I think my client got a very
good settlement. She received a fairly large sum of money.
The basic concept here is that these agencies are not equipped.

They're modeled after the NLRB; they're modeled after unemploy-
ment; they're modeled after worker's compensation. Emplojnnent
discrimination is the most difficult area of litigation one can get
into.

There are court cases that say that they're the hardest thing to

prove, and if you really believe that, then this is not a place for an
administrative agency that maybe can understand an unemploy-
ment insurance claim or a worker's compensation claim. My view
is to set up the equivalent of a small claims court, give the States,
at least New York, money to do that in addition to what they do
now.
Take the really good cases off" and have those cases tried in court

with a jury trial and hopefully tell people that they don't have a
case early in the process through a lawyer so it doesn't clog the

system.
Thank you.
[The prepared statement of Richard Goodstein follows:]
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The following testimony is pretJicatecJ upon 18 years of
experience practicing employment cJiscrimination law. It is based
upon individual cases where I have represented charging parties
before the New York State Division of Human Rights, the Equal
Employment Opportunity Commission, and Federal Court.

The New York State Division of Human Rights operates
approximately 8 offices throughout the State of New York where
individual complainants may file a charge of employment
discrimination. Through the work sharing agreement with the Equal
Employment Opportunity Commission, an individual who files a

charge with the State automatically dual files it with the Ecjual
Employment Opportunity Commission. Although the State has more
offices then E.E.O.C. (E.E.O.C. has 2 offices in New York), New
York State recjuires an appointment for prospective charging
parties. Individuals are not allowed to "walk in" and file their
complaints. Intake is not properly trained regarding the E.E.O.C.
statute of limitations. Thus charging parties are told to return
after the expiration of 240 days but before the 300th day. During
this period, if the State does not waive initial processing, the
individual charging party loses their right to file under Federal
Law.

Filing with the State is an election of remedies. Ah
individual charging party has the right under New York Law to
either proceed in Court or before the administrative agency, the
New York State Division of Human Rights, not both. Once the
charging party has filed with the administrative agency, they are
trapped and cannot bring their action in either Federal or State
Court without a "administrative convenience dismissal." Although
an attorney can procure this type of dismissal to proceed in
Federal Court fairly easily, charging parties who are
unrepresented may ask for a regular dismissal in an effort to go
to Court. This mistake will cost them their cause of action.

The advantages of going to Federal Court are many. Under the
New York State Human Rights Law, a complainant is entitled to
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trial by jury. In my experience it is the threat of a jury trial
which drives individual employers to settle rather than litigate
claims of employment discrimination. Additionally, in Court, the
plaintiff is entitled to compensatory damages. Predicated upon
the recent United States Supreme Court Decision in U.S. v . Burke .

this money is probably tax free. Finally, the statute of
limitations for filing under the New York State Human Rights Law
in Court is 3 years, the longest statute of limitations available
to an aggrieved employee.

Contrasting this with the administrative procedure, it is
obvious that a charging party who is represented should go to
Court. The administrative agency has a 7 year wait from the
filing of a case until a order by the commissioner. Additionally,
one is not allowed a jury before the administrative agency; an
administrative law judge makes a recommendation and the
Commissioner of the State Division of Human Rights makes the final
determination. The question as to the tax treatment of awards and
settlements before the administrative agency has yet to be
determined. Finally, the statute of limitations before the New
York State Division of Human Rights is only one year.

This election of remedies provision has resulted in the
following problems. An individual on their own filed a case of
employment discrimination with the New York State Division of
Human Rights in White Plains. They alleged sexual harassment.
Additionally, they had a claim for back commissions due and
owing. As the Division did not have jurisdiction over the
Commission claim, it could not be brought before the
administrative agency.

The individual retained my law firm to represent them. We
requested a Notice of Right to Sue and filed a case in United
States District Court. However, because the act of sexual
harassment occurred prior to November 21, 1991, the amendments to
Title VII were not applicable. Accordingly, my client could not
receive compensatory damages for mental anguish and humiliation.
It was important that we utilize her State claim to recover such
monies. I requested that the Division of Human Rights issue "an
administrative convenience dismissal." This request was
predicated upon the fact that we were already in Federal District
Court and that it would not be in the State's best interest to
continue to pursue this matter. An administrative convenience
dismissal was granted. The matter was settled for $30,000.00 as
compensatory damages, as well as the payment of $18,000.00 in back
commission. It was the threat of a jury trial in Federal Court
which generated this settlement.

In another case, a client of mine was sexually harassed.
However, she was terminated for non-related reasons. As the acts
of sexual harassment predated the 1991 amendments to Title VII, my
client's Title VII case was dismissed in Federal Court. However,
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because she had never filed with the New York State Division of
Human Rights, she was able to bring her case in State Court and
recjuest a jury trial. Accordingly, this matter may be settled.

Leaving a charge with the New York State Division of Human
Rights in my view, is malpractice. The Division of Human Rights
moves with the speed of a glacier. An individual client filed a
case in 1980. In 1982 the New York State Division of Human Rights
found probable cause and referred the case to public hearing. In
1985 a public hearing occurred. A decision of the Commissioner
was finally issued in 1989. In 1992 the Appellate Division Fourth
Department confirmed the finding of discrimination. In the
interim, the employer had died. Since 1992 the Division of Human
Rights has attempted to collect the judgment. To date, it has
been unsuccessful. Accordingly, after litigating for almost 15

years, my client has still not received one penny as compensation
for being discriminated against.

The Equal Employment Opportunity Commission in New York has 2

offices. It allows individuals to "walk in" and file complaints.
Further, filing a complaint with the Equal Employment Opportunity
Commission is a condition percedent to going to Court pursuant to
Title VII. Because of recent amendments to the New York State
Human Rights Law, if a charging party files a case with the
E.E.O.C., rather than the Division of Human Rights, a deferral
pursuant to Section 706 does not qualify as an election of
remedies under the New York State Human Rights Law. Thus, as it
is my goal to get to Federal District Court as soon as possible,
with my State claim intact, I file charges with E.E.O.C. by mail
on behalf of my individual clients.

In one case, my client who was a secretary to the partner of a

major law firm, alleged she was sexually harassed. She filed a
notarized Complaint with the Equal Employment Opportunity
Commission. However, the individual investigating her charge,
immediately demanded that she supply a written Affidavit
specifying every single act of discrimination, the date and place
it occurred, and the witnesses to this act. As such an Affidavit
would be available to the employer in the Federal Court
proceeding, and would serve as the basis for cross examination
during discovery, I advised my client not to supply this
Affidavit. Additionally, when the employer responded to my
client's charge, E.E.O.C. refused to furnish me a photocopy of
said response. Clearly, the employer receives a copy of the
Complaint. They could use this document to craft their response.
However, unlike the Division of Human Rights which has an open
files policy allowing individual complainants to see employer's
responses, the E.E.O.C. investigator is only authorized to read a

paraphrased version of the response over the telephone to either
charging party or his/her representative. As some responses are
50 pages long or more, responding to the paraphrased answer is not
sufficient. Accordingly, rather than argue with the Equal
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Employment Opportunity Commission, my client in this case asked
for and received a Notice of Right to Sue.

E.E.O.C. has grafted other non-statutory requirements.
Complaints under the A.D.A. are not sufficient unless accompanied
by a note from a health care provider certifying the existence of
a disability. There may be cases in which such a note is
required. However, this blanket demand in cases where the
employer would readily admit the existence of a covered
disability, is just another burden upon the charging party.

In my practice I only take a case if we are going to go to
United States District Court. Accordingly, I wish to go through
E.E.O.C. as fast as possible with as little harm to my clients'
position to procure a Notice of Right to Sue. At one time,
E.E.O.C. issued a Notice of Right to Sue before the expiration of
180 days. However, this practice was declared illegal. Recently,
E.E.O.C. has determined to again issue Notices of Right to Sue
before the expiration of 180 days with a certification that it
would not be able to investigate the matter within the statutory
time period. It is my view, that Congress should amend the act to
allow E.E.O.C. to issue such certification so that individuals who
wish to proceed directly to Court do not tie up the system. In
fact, the investigators from E.E.O.C. seem to take perverse
pleasure in adversely affecting complainants. In one case, I
notified the investigator that I intended to ask for a Notice of
Right to Sue as soon as the 180 day waiting period had expired. I

suggested that he spend his time working on other matters in which
charging parties were not represented by counsel or wished to
utilize E.E.O.C. Instead, I received a 33 day demand letter, and
the threat that E.E.O.C. was going to dismiss my case for failure
to cooperate if I did not supply the required Affidavit.

Employers settle employment discrimination cases at a fear of
facing a jury. If one has an attorney, this shows that the
charging party is serious and the employer may settle early in the
process. The threat of a jury trial and compensatory damages
forces the employer to confront the likelihood of losing the
discrimination case and increases the odds on settlement. In a
recent case, I represented an African American secretary who was
the only African-American employed at a particular brokerage
house. Because of economic conditions, lay offs were occurring.
However, she was offered a position in another department. Before
she could accept this position and be transferred, she was laid
off. Luckily, my client was able to find another position which
paid more than her prior salary. By filing in Federal District
Court, and demanding a jury trial, we settled the matter for the
tax free payment of $20,000.00.

Settlement is especially likely when the attorney has utilized
other sources to freeze the employer's testimony before an
attorney can be consulted. I have been successful in utilizing
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unemployment insurance hearings to establish cases of employment
discrimination. In one case, during the unemployment hearing I

was able to establish that the employer saw my client's comments
that there was an error in a particular piece of work and that an

investigation should occur. In Federal Court, when the employer
attempted to deny that this document was written contemporaneously
with the rest of the documents in the file, I was able to utilize
the unemployment insurance transcript to establish that its own
witness admitted that the document had been written
contemporaneously with the remainder of the file. Predicated upon
this transcript, my client who made $18,000.00 a year was able to
procure the payment of a $60,000.00 tax free settlement.

In another matter, a 33 year employee was terminated by a bank
allegedly for failure to follow procedures. At unemployment I was
able to establish that the employer was not aware as to whether or
not the client actually failed to follow procedures, but only that
the client had failed to put 4 check marks on the bottom of
different pieces of paper. Knowing that a jury would determine
that failure to put check marks on the bottom of certain pieces of
paper would serve as a pretext for discrimination, the employer
settled the matter. My client who made $3 0,000.00 a year received
a tax free payment of $52,500.00.

Occasionally, the charging party can utilize disciplinary
proceedings to establish that discrimination has occurred. In a
recent case, a female correction officer was charged with conduct
unbecoming for screaming at her supervisor in a hallway. The
client alleged that prior to her outburst, she had been sexually
harassed and touched by the supervisor. Through cross examination
at the disciplinary hearing, a record was developed which proved
that sexual harassment had occurred. The Administrative Law Judge
in the disciplinary hearing dismissed the charges against the
individual client. This dismissal, as well as the transcript,
served as the basis of the charge of employment discrimination.
The City of New York has offered $26,000.00 to settle this matter;
charging party will accept no less than $56,000.00. A Magistrate
recommended the $56,000.00 sum. Presently, we are waiting to see
whether or not the City of New York Comptroller's office will
acquiesce to this demand.

Finally, the situation regarding timeliness of review does not
improve if the employer is a public entity and the Department of
Justice is involved. In 1986 a client of mine filed a charge of
discrimination with the E.E.O.C. She claimed, that she was denied
the position of janitor because of her sex. Later, she amended
her charge to include retaliation. The charge languished with the
E.E.O.C. and the Department of Justice. This firm was retained in
1990. We contacted Justice requesting a Notice cf Right to Sue.
We were told that Justice was investigating the matter and was
determining whether or not to bring litigation. As the client was
on welfare, and did not have money to afford court reporter's



71

fees, it was determined that we would wait to see if Justice
brought litigation. In 1991, again Justice was contacted; again
the same result. Justice informed us that they would issue a

Notice of Right to Sue, but that would close their investigation.
Again, because of financial reasons, a Notice of Right to Sue was
not sought.

Finally, in January of 1992, Justice initiated litigation
against the School District. This firm, representing the charging
party, moved to intervene in the litigation. During calendar
1993, the matter was settled for the payment of $60,000.00.
However, charging party had waited 7 years from the filing of her
Complaint with the E.E.O.C.

Based on my experience, I have found that the State Division
of Human Rights, the Equal Employment Opportunity Commission, and
the Department of Justice move the deliberate speed of a glacier.
These agencies constantly deny charging party's speedy
determinations regarding their cases. Small employers can utilize
this delay to go out of business and deny the individual
complainant all relief.

Presently, I can see only 2 solutions to this problem that do
not involve the expenditures of additional funds and the hiring of
more staff at both the Equal Employment Opportunity Commission and
the State Division of Human Rights. The first solution is to
ensure that charging parties have legal representation which will
move their cases from the administrative agency directly to United
States District Court. Additionally, if an attorney is involved
in the matter at an early stage, it is more likely to be settled
and if without merit, more likely to be withdrawn by the charging
party. To this end, in New York, I have helped to establish the
NELARS referral system. NELARS is a project of the New York

Chapter of the National Employment Lawyers Association.
Brochures, announcing the NELARS referral service, at a price of
$25.00 consultation for a 30 minutes consultation, are distributed
at local offices of the New York State Division of Human Rights.
It is hoped that this early intervention of plaintiff's attorneys
in individual cases will lead to utilization of administrative
resources towards meritorous cases where the damage awards are too
small to permit charging party to procure legal representation.

Additionally, the State Division of Human Rights has been very
successful in a pre-hearing conciliation process. I have been
informed that in the last year over 700 complaints have been
settled before public hearing and after a finding of probable
cause by a special unit of the Division of Human Rights. This
unit has settled individual cases for payments of as much as

$60,000.00 to the charging parties. Hopefully, E.E.O.C. could use
this as an example and initiate a similar conciliation unit.

However, the New York State Division of Human Rights has
enforcement power. The Commissioner, after a hearing, is able to

-6-



72

assess both compensatory damages, back pay, and order the

complainant reinstated. E.E.O.C, of course, has no power.
Without teeth, conciliation is more difficult. However, it is my

belief that professional trained mediators could resolve many

complaints filed with the E.E.O.C. to the satisfaction of all

parties.

-7-
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Department. Litigated colateral attack
on consent decree to United States
Supreme Court.

Berl V. County of Westchester
Decision of the Circuit Court of Appeals,
Second Circuit outlining burden on employer
after plaintiffs establish their case by direct
proof of discrimination. This case, which
predates Price Waterhouse . was cited with
approval in the majority opinion in the
Price Waterhouse Supreme Court decision.
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Barbano v. Madison County
A decision of the Court of Appeals for
the Second Circuit which established that
discriminatory comments made during an
employment interview qualify as direct proof
of discrimination as well as illegal inquiries.

Baccus V. Karqer
Consititutional lawsuit challenging rule of
the New York State Court of Appeals requiring
law students to begin the study of law after
their eighteenth birthday. Mr. Baccus
graduated law school when he was sixteen years
ten months, and thus could not commence his
study of law after his eighteenth birthday.

Reynolds v. State of New York
Ms. Reynolds, a correction officer, filed a
case with the New York State Division of
Human Rights. The Division of Human Rights
found a BFOQ permitting the State to refuse
her employment in a facility with male inmates.
The Appellate Division Second Department
affirmed. Ms. Reynolds brought an action in
Federal Court predicated upon Title VII.
The State claimed a Kremmer v. Chemical
Construction Corp. defense. Ms. Reynolds was
successful on the motion for summary judgment.
She is the sole plaintiff who successfully
defeated a Kremmer summary judgment motion.

People of the State of New York
et al. V. Merlino

A real estate agent who was sued by three women
for sexual harassment. Merlino settled this
case for $105,000.00. It is the sole case in
which a real estate agent has been held liable
pursuant to Title VIII for sexual harassment.

State Division of Human Rights v. New York
Roadrunner's Club
Litigated for the State Division of Human
Rights the issue of whether the New York City
Marathon could bar individuals in wheelchairs
from competing in the New York Marathon.
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Velez V. White
First successful challenge to a New York City
Police promotional examination on civil service
grounds since 1970. The 1989 Lieutenant's
promotional examination declared null and
void.

Smith V. Fairchild Republic Corporation
First successful Title VII litigation brought
against Fairchild Republic Corporation.
First successful Title VII litigation decided
by Judge Wexler of the United States District
Court, Eastern District of New York.
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Chairman OwENS. Thank you. Ms. MulUgan.

STATEMENT OF PATRICIA MULLIGAN
Ms. Mulligan. I'd also like to thank you, Congressman Owens,

for inviting me here to testify regarding the Equal Employment
Opportunity Commission. I've been asked to discuss the issue of at-

torney representation before the agency, and how attorney rep-
resentation impacts on both the timeliness of investigations and
the quality of investigations.

Before doing so, I'd just like to give you some of my background
to give you a sense of how it would relate to this topic. I am cur-

rently an attorney in private practice in New York City with the
firm of Mulligan & Sipser.

Prior to entering private practice recently, I was the director of

the Equal Employment Opportunity Office for a large municipal
agency. As such, I was responsible for the investigation of nearly
500 complaints of employment discrimination. These complaints
were filed with both the EEOC and the State Division of Human
Rights.
As you're aware, the EEOC has a work-sharing agreement with

the State Division of Human Rights, and as such it frequently re-

fers cases to the State Division for investigation. Consequently, I

believe that some discussion of the State Division cases would be
relevant to the overall issue here.

When considering the issue of attorney representation before the

EEOC, as I said, a discussion of the timeliness and the quality are

necessary. In an attempt to assess these two factors, I went back
and analyzed the 500 cases that I handled while the director of

EEO, and what I found is that during the course of approximately
two and a half years, I had processed to conclusion approximately
108 cases out of those 500 which were filed with these agencies.
A majority of those 108 cases were deferred to the State Division

of Human Rights through their work-sharing agreement.
We should note that while complainants who have had the cases

transferred to the State Division, may make an application to have
them returned to the EEOC, many of those complainants, particu-

larly those who appear pro se, choose not to attempt this process
and instead accept the jurisdiction of the State Division of Human
Rights.

Therefore, it's necessary for us to consider the timeliness and

quality of the State Division investigation to the extent they impact
on the sufficiency of the current work-sharing system, and the im-

pact on the victims of discrimination who initially seek out inter-

vention by the EEOC to redress the harm that they have suffered

in the workplace.
A review of the data that I looked at for the 108 cases processed,

does indicate a protracted process inherent in the disposition of

these employment discrimination complaints. Of the 108 cases, 33
were filed and investigated by the EEOC.
These cases broke down as follows: Eight of these cases were re-

solved in approximately three years; five in four years; and three

in approximately five years. In sum, 16 of these cases or approxi-

mately 48 percent took between three to five years for resolution.
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Now, a review of the data for the State Division cases revealed
a similar pattern. Of the 108 cases reviewed, 75 were investigated
by the State Division. Those cases broke down as follows: Twelve
were resolved in approximately three years; eight cases took four

years; four cases took five years; an additional four cases took ap-
proximately six years; two were resolved in approximately in seven

years; one case in eight years; and one case in 12 years.
In sum, 32 cases or 42 percent of those cases took between 3 to

12 years for resolution which I think is a telling sign of the prob-
lems that are in place at the EEOC and the State Division of
Human Rights.

Clearly, the overall process suffers from extended delays. The
issue now is whether the timeliness of any given investigation is

affected by the introduction of attorney representation to the proc-
ess. My experience in this area is that it definitely has.
While the process is designed to allow for independent and im-

partial investigation by the EEOC, attorney participation during
the pendency of an investigation has, in my experience, translated
into a more expeditious handling of the complaints.
For example, attorney participation has resulted in some in-

stances in a closer monitoring of the respondents submitting an an-
swer to the complaint which often times can take anywhere from
two months to a year, sometimes longer; and a more expeditious
scheduling of conferences designed to conciliate complaints. Often

times, conciliation efforts take five years before any effort is made
by the EEOC or the States to reach out to a complainant.
And finally, I would say that simply more attention is devoted

to complaints where there's a third-party monitoring the process.
We are all familiar with the crises that face our civil rights en-

forcement agency today: Inadequate staff and funding, and histori-

cal lack of attention and support for the EEOC and it's critical mis-
sion have placed the investigators in a reactive position rather
than a proactive position which I think is critical.

The next and final issue that I've been asked to comment upon
involves attorney representation and the impact, if any, on the

quality of the investigation. Again, I'm going to address this issue
from the vantage point of someone who has had an opportunity to

participate in the investigative process where counsel for the com-

plainant has and has not been a factor.

As we are all aware, discrimination is an invidious and subtle of-

fense committed against persons in the workplace, usually without
witness. In instances where there is a chance for corroboration, em-
ployee witnesses frequently fear retaliation, loss of their job and
the security that their job brings to their families.

Consequently, these employees turn a blind eye on the wrong
done, making the investigative process even more difficult. What is

needed by our investigative bodies is a much more attentive and
sharp and probing process involved when investigating these alle-

gations of discrimination.

Unfortunately, I believe that many, if not all, of the investigators'

ability to vigorously investigate these allegations has impaired
many of the persons who you have heard testified today because
of the volume of work which demands attention at these agencies.
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I believe that the impact of introducing an advocate into the

process would be beneficial to the complainants without question;
specifically, an attorney in his or her role as an advocate often

times devotes time to investigation, to the interview of witnesses,
the exploring and researching company policy, and in many, if not

all, instances, offers this information to the investigator to help the
case along.
An attorney in this role often also maintains a continuous line

of communication with the investigator, which whether consciously
or unconsciously, draws the investigator's attention to that particu-
lar complaint; therefore, helping it to move along a little faster.

Unfortunately, my experience has shown that cases which do not
have the benefit of active counsel really languish in these agencies.
And what I would ask Congressman Owens and the committee

to do in examining the system in place at the EEOC is to consider
the problems that I've discussed today. I'd like to note that I realize

these problems don't stem from any individual or collective failing
of those at the EEOC, but in my opinion really just stem from a

neglect of the agency as Congressman Owens pointed out earlier

under the Reagan and Bush Administrations where not only was
there not serious attention paid to these issues, but there was an
intent to discard the agency and not have it interfere with corpora-
tions.

I believe we need a reversal in this area. Thank you.
[The prepared statement of Patricia Mulligan follows:]
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Patricia M. Mulligan

I have been invited here today to discuss the Equal Employment Opportunity

Commission (hereinafter referred to as the EEOC) and more specifically to address

the Issue of Attorney Representation before this Agency. Before doing so, however, I

would like to provide you with some of my professional background as it relates to this

topic.

I am currently an attorney in private practice with the New York City law firm of

Mulligan & Sipser. Approximately 50% of the firm practice is devoted to the area of

Labor & Employment law. Prior to recently entering private practice, I was the

Director of the Equal Employment Opportunity Office for a 14,000 member municipal

agency. As such, I was responsible for the investigation of nearly 500 complaints of

employment discrimination many of which were filed with the EEOC or the State

Division of Human Rights (hereinafter referred to as the SDHR). As you are aware,

the EEOC has a work-sharing agreement with the SDHR and as such frequently

refers complaints initially filed with the Commission to the SDHR. Consequently, some

reference will be made to cases handled at the SDHR when discussing the issue of

attomey representation, as statistics in this area will be relevant to the overall

discussion.

When considering the issue of Attorney Representation before the EEOC, a
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discussion of tine impact of Attorney Representation on ttie timeliness and quality of an

investigation is necessary, in an attempt to assess these two (2) factors, I have

analyzed the nearly 500 cases I handled while sen/ing as the Director of EEO together

with a review of cases handled as private counsel. During the course of approximately

2 1/2 years, I processed to conclusion approximately 108 complaints of discrimination

filed with the EEOC or the SDHR, a majority of the latter having been deferred to the

SDHR through their work sharing agreement. (The remainder of the cases were filed

in other forums). While complainant's who have had their cases transferred to the

SDHR may make application to return them to the EEOC, most, particularly those

appearing pro se in their complaints, do not attempt this process, but instead accept

the Division's (SDHR) jurisdiction. Therefore, it is necessary to consider the timeliness

and quality of SDHR investigations to the extent they impact on the sufficiency of the

current work sharing system and on those victims of discrimination who initially seek

the intervention of the EEOC for redress for harm suffered in the workplace.

A review of the data maintained for the 108 cases I processed indicates a

protracted process inherent in the disposition of employment discrimination complaints

filed with these agencies. Of these 108 cases, 33 were filed and investigated by the

EEOC. The breakdown of these cases is as follows:

8 were resolved in approximately 3 years;
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• 5 were resolved in approximately 4 years; and

• 3 were resolved in approximately 5 years.

In sum, 16 of these cases or approximately 48%, took between 3-5 years for

resolution. The remainder of cases were concluded in less than three years.

A review of data for the SDHR which frequently receives complaints for

investigation from the EEOC reveals similar pattems. Of the 108 cases reviewed, 75

were investigated by the SDHR. The breakdown of these cases is as follows:

12 were resolved in approximately 3 years;

8 were resolved in approximately 4 years;

4 were resolved in approximately 5 years;

4 were resolved in approximately 6 years;

2 were resolved in approximately 7 years;

1 was resolved in approximately 8 years, and

1 was resolved in approximately 12 years.

In sum, 32 cases or approximately 42%, took between 3-12 years for resolution.

The remainder of cases were concluded In less than three years.

Clearly, the overall process suffers from extended delays. The issue now is

whether the timeliness of any given investigation is affected by the introduction of
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attorney representation into the process. IVIy experience in response to this query is

that it is. While the process is designed to allow for independent and impartial

investigation by the EEOC into allegations of discrimination, Attorney participation

during the pendency of an investigation has, in my experience, translated into a more

expeditious handling of a complaint. For example, Attomey participation in some

instances has resulted in closer monitoring of submittal of Respondent's Answer,

expeditious scheduling of conferences designed to conciliate complaints, and quite

simply more attention devoted to those complaints where a third party (Attorney) is

monitoring the process.

We are all familiar with the crises facing our Civil Rights Enforcement Agencies

today. Inadequate staffing, funding and a historical lack of attention and support for

the EEOC and its critical mission have placed Staff Investigators in a Reactive rather

than a Proactive position. Every Investigator is burdened with a crushing workload and,

in an ideal world, would normally handle each complaint in the order in which it was

received. This however is not always the case. When faced with the daily pressures of

meeting deadlines and closing cases, an investigator often has little time to handle

calls or answer letters regarding the status of a complaint. Consequently, a persistent

attomey who continually contacts an investigator regarding the status of an

investigation has, in the past, been successful in prompting the investigator to more

expeditiously close a case simply to remove the weekly, bi-weekly, or monthly queries
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of an attorney. In fact, during my 2 1/2 years with a city agency. I had on several

occasions heard this refrain from exasperated Investigators who were eager to close a

case for this very reason.

The next and final issue that I have been asked to comment on involves

attorney representation during the process and its impact, if any, on the quality of an

investigation. Again, I will address this issue from the vantage point of one who has

had an opportunity to participate in the investigative process in instances where

counsel for the complainant has, and has not, been a factor. As we are all aware.

Discrimination is an invidious and subtle offense committed against persons in the

workplace, usually without witnesses. In instances where there is a chance for

corroboration, employee witnesses frequently fear employer retaliation, the loss of a

job and the security their job brings to their families. Consequently, these employee

witnesses frequently turn a blind eye on the wrong done, making the investigative

process even more difficult. What is needed of our Investigative bodies is sharp,

thorough, attentive and probing investigation of all allegations of discrimination.

Unfortunately, an investigator's ability to vigorously investigate allegations of

discrimination is often impaired by the volume of work demanding attention.

The impact of introducing an advocate into this process, therefore, has

the potential for improving the entire EEOC process. Specifically, an attorney in

his/her role as advocate devotes time to investigation, interviewing potential
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witnesses, exploring and researching company policy and in many instances will offer

this information to assist the investigator. An attorney in this role will maintain a line of

communication with the investigator which will, consciously or unconsciously, draw the

investigator's attention to the complaint. Unfortunately cases which do not have the

benefit of active counsel generally did not receive the same urgency of attention as

those who had secured the benefit of an attorney's representation.

As you examine the system now in place at the EEOC, I would urge you

to consider the problems I have discussed above. The problems stem not from an

individual or collective failing with respect to the mission of the EEOC, but rather

derive from a historical neglect of the exploding needs of an agency responsible for

meeting the increasing demands of our society to root out and eliminate discriminatory

conduct in the workplace.
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Chairman OWENS. Thank you. Mr. Outten.

STATEMENT OF WAYNE OUTTEN
Mr. Outten. Good morning. Thank you for inviting us here

today. I have submitted a fairly lengthy written statement and I'm
not going to go through that exactly. I'm going to hit some of the

high points. I m here today as a representative of the National Em-
ployment Lawyers Association, both the New York chapter and the
national organization itself.

NELA is a bar association of lawyers who represent individual

employees in employment matters, including a great deal, of

course, in employment discrimination cases. We're the ones on the
front line representing all the people who file charges with the
EEOC and the State Division. We have over 1,800 members around
the United States and over 130 in the State of New York, We deal

day in and day out, each of us, in our individual practices, with the

problems of litigating these cases and handling the administrative

problems in these cases.

It's, as often been said, a David and Goliath situation. You've got
an individual, often under extreme financial distress, unemployed
or with a reduced income under emotional distress, unable to afford

counsel, generally, fighting against a wealthy or at least a secure

company which can afford to pay counsel.

In that battle, the EEOC is supposed to be trying to level the

playing field a little bit on behalf of the individual. I don't think
it's doing the job that it should be doing, I disagree with my friend,
Robert Goodstein, who says it should be abolished. I think it should
be fixed and improved, not abolished because the private bar sim-

ply cannot, and will not be able to, handle all of the discrimination
claims that are out there and take them to court.

The courts can't handle that; the economics of practicing in this

area don't allow it or justify it. There has to be a place to handle
the charges of discrimination from all the people whose cases don't

involve enough money or aren't so strong that they won't be able

to obtain private counsel. So, I think the problems need to be ad-

dressed and fixed.

In the paper, we set forth some suggestions, and that's what I'm

going to talk about for a couple of minutes. I'm not going to spend
a lot more time talking about the problems. You've heard about

many of the problems, but I do want to point out that they are
even worse than has been indicated because more of the problems
that have been alluded to today are historical, going back into the
1980s and the early 1990s and things are getting worse as we
speak. It's not because of a malevolence on behalf of the EEOC per-

sonnel, it's because of changes in their workload with the advent
of the Americans with Disabilities Act and the Civil Rights Act of

1991. The case load has jumped just in the last year and a half,

I'm told that the number of open charges, that is, charges that
have been filed and not resolved, has jumped from about 50,000 to

80,000 in a year and a half, and the average case load for an indi-

vidual investigator in the last year and a half has jumped from 62
to 102, a jump of more than 50 or 60 percent; whereas, a couple
of years ago, the agency was resolving roughly as many charges as
it was taking in on a calendar basis, that is no longer true.
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In the last couple of years, the agency is receiving more charges
by a good percentage that it is resolving. So the situation we've
been hearing about today is not getting better, it's not even staying
the same. It's getting worse because of the increased work load and
frankly no additional staff. The agency has not had a staff increase
in several.years.
So some of the suggestions that we have to improve the agency,

obviously could be addressed with more money and more staff, but

putting that aside, there are practical administrative suggestions
that we have which I'm just going to outline briefly here.
One is in the intake process. People who walk into the EEOC

don't know whether they have a good discrimination case or not.

They're not lawyers; they don't understand the law which is very
complicated and subtle as we all know, and many of them are dis-

couraged from actually filing a charge. The agency doesn't want to

take in charges that it doesn't think are worth it, so with an inad-

equate intake process, many people are sent away without actually
filing a charge not realizing that they have a right to file a charge.

So, we suggest that people should be told that they do have a

right to file a charge even if the intake interviewer discourages
them from doing so.

We also think that people who walk in don't know whether they
have a discrimination case or not, and also don't know whether
they have any other kinds of rights. The EEOC's job is not to ascer-
tain and advise people on other rights they may have, but certainly

people should be advised that they in fact have other rights under
State law, under other statutes, and particularly under common
law, tort causes of action, for example.
Many times sexual harassment victims and race harassment vic-

tims have common law rights, for assault, for intentional infliction

of emotional distress and so forth, but they don't have a clue.

They've been to the government, they think they're being taken
care of and they're not.

So I think that there should be some kind of information given
to people to apprise them that they may have other legal rights
that are outside the jurisdiction of the agency and that if they
think they might, they should consult a lawyer to find out.

Moreover, a persistent problem that everybody in this area
knows about is the fact that people have an obligation to mitigate
their damages; that is, to try and find a job and to reduce their

damages. When you get to court and you're fighting your case, a
lot of times you'll find out that the documentary evidence to prove
the effort to find a job is not there because nobody ever told the

charging party at the beginning that they should be keeping these
records.

We think that a charging party should be told in writing about
their mitigation obligation and told how to go about documenting
their efforts to find a job. That will save a lot of trouble later and
improve their ability to collect the full measure of damages.
And finally, another issue is, as Mr. Goodstein mentioned and as

Ms. Mulligan mentioned, that a lot of times there is an important
supplemental role for a private attorney for the individual. This is

because the person may decide they want to leave the agency and
go to court at some point or the attorney can assist in the inves-
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tigative process as Ms. Mulligan just testified or the person may
have claims outside the jurisdiction of the EEOC.
Rather than discouraging people, which seems to be the case,

from contacting private counsel, we think the agency should be en-

couraging people to consult private counsel. In fact, as Mr.
Goodstein just mentioned, in New York, we set up a full-blown re-

ferral service specifically to address that situation and connect peo-

ple in the public with a lawyer who will meet with them for only
$25 to give them some idea of their rights.
There are a lot of problems with the EEOC investigation process

and you've heard some of them already. The probable cause or rea-

sonable cause finding rate is very, very low. There are a lot of rea-

sons for that. I think one of the reasons is that too much deference
is given to employer statements.
A charging party—not a lawyer—comes in and files a short

charge and maybe an affidavit based on this intake interview. Then
what happens is it's sent to the company and the compan/s law-

yers—experienced employment lawyers—prepare very thorough,
very convincing, very powerfully written position statements. Then
you have these two things: a persuasive piece written by a profes-
sional employment lawyer compared to that produced by an indi-

vidual who doesn't know his or her rights.
Too often, too much weight is given to the persuasive advocacy

piece from the lawyer as opposed to the sworn statement of the in-

dividual. As I say in my outline, one of the things that I think
should be done is to require employers and employers' witnesses to

put in sworn statements.
If an employee is required to sign a sworn charge and to put in

a sworn affidavit, as Mr. Goodstein talked about, then so should
the respondent be required to put in sworn statements by persons
with personal knowledge, not lawyer's letters which can be dis-

claimed and disavowed and supplemented and added to, but affida-

vits from persons with personal knowledge.
For a lot of reasons I won't go into now, this can make a big dif-

ference on the credibility issues, on making the respondents be

forthcoming and honest in what they say, and also can be used ef-

fectively later in litigation.
A lot of people have said here today, and I've heard it many,

many times, that the EEOC investigators simply don't interview all

of the important witnesses. I've had that happen so many times.

The person gives names, phone numbers, and addresses of poten-
tial witnesses and they never get called. They just don't get called.

Obviously you have the charging party's word against the respond-
ent's word, and the respondent's word is given more weight than
it should because there hasn't been corroboration follow through by
the investigators.
One of the other concerns which I'm not going to spend much

time talking about are the litigation efforts of the EEOC. According
to the numbers that I've seen, less than 1 percent of all the charges
that are filed in EEOC end up with the EEOC ever filing a lawsuit.

Less than 1 percent.

Obviously you don't expect a huge percent because there's concil-

iation and because some cases just don't have merit, but that's a

surprisingly low percentage and it can only suggest to me that the
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standards that are set by the EEOC for deciding which cases to

litigate and how often to litigate are unreasonably high.
One suspects that they will only take cases that are sure win-

ners, that theyil only take cases where they direct evidence of dis-

crimination instead of relying on the harder indirect methods of

proving discrimination under the McDonnell-Douglas and Hicks
standards where you're proving through circumstantial evidence
and so forth. So, I think that the EEOC has to take in a look at
the standards that they use in deciding which cases to take.
Related to that is the methodology by which the cases are se-

lected. As I understand the system internally in EEOC at this

point, every single lawsuit that the EEOC files has to be approved
through an arduous chain of command right up to the commis-
sioners themselves individually, on every single case.

As a result, there is a tremendous amount of effort spent inter-

nally from the local office to the Washington office right up to the
commissioners on a series of presentation memoranda and so forth,
and that every single case gets approved by the commissioners.
That seems to me to be an inordinately convoluted and slow proc-
ess. The time that's spent doing that could be better spent litigat-

ing cases locally.

So, we suggest that there should be more authority delegated to

the regional attorneys to select and pursue routine cases at least

without having to go through this arduous chain of decision mak-
ing.
Another important point which has been touched on by previous

speakers is the role of the private bar in this area. It would be nice
if there really wasn't much of a role for the private bar. It would
be nice if everybody could walk in and file a charge and the agency
would take the ball and run with it and weed out the good cases
from the bad cases and litigate in court those that are good that
don't settle beforehand.
The reality is that it just doesn't happen and therefore there is

an important role for the private bar in helping the charging par-
ties and in helping the agencies. Unfortunately, it seems too often
that there's resistance by the investigators to having a private law-

yer involved. They would rather not have somebody looking over
their shoulder and second guessing what they're doing; they would
rather have just the charging party. I think that's just upside down
and backwards.
The investigator should be encouraging people to get private

counsel if they think they want it or to work with private counsel

simply because the private counsel can help the investigator do a
better job and make sure that witnesses are called and so forth.

One other thing I've heard EEOC people say is that they're reluc-

tant to put their effort into an investigation if they think that the

charging party is just going to get a right to sue letter and go to

court, so "why should we try?" I don't think that's the right reason-

ing at all.

The investigator should do a good and thorough job even if the

party may end up going to court because it will facilitate the charg-
ing party in gathering the information. By going through the proc-
ess, EEOC will be able to make a better decision about which cases
to take to court and which ones not to.
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Finally, there are a few relatively minor administrative points
that are set forth in the outline that we think would improve the

process. Using certified mail with return receipt requested for the

charges that are sent to employers, so it's easier to prove when the

employer got the charge, and for letters of determination so it's

easier to prove exactly when the charging party got the letter of de-

termination becomes important for counting the days in subsequent
proceedings.
One other thing that should be fixed by regulation or statute is

to declare that the letters of determination are not admissible in

court. An undue amount of time is spent litigating this issue in

Federal court as to whether or not a finding of no reasonable cause
should or should not be admitted into evidence—we think it should
not be. Therefore, that whole area of litigation should be averted

by a clear statement of that principle.

Finally, one of my pet peeves is the fact that during the process
of the investigation, the charging party is not allowed access to the

position statement from the company or the documents supplied by
the company.

They're not allowed to even read it, to say nothing to getting a

copy. How is the charging party, who is the one who has lived this

and knows the facts and evidence, going to provide effective assist-

ance to the investigator and make good suggestions on what the
leads are and who to talk to without participating actively in read-

ing the position statement put in by the company and looking at

the documents in order to help the investigator take the next step
in the investigation?

I've never understood the reasoning behind that. The first time
the charging party can ever get a copy of the file is after the case
is closed and letters of determination have been issued. The charg-
ing party can then ask for a copy of the file under the Freedom of

Information Act. These things should be provided during the course
of the investigation to make it a better investigation.
A final point, and I think the agency is beginning to look at and

should look more at, is the effort to settle and conciliate and medi-
ate. I know there's a pilot project that the EEOC has tried on medi-
ation. The report is not out on that, but I understand it's been suc-

cessful in settling about half the cases that were mediated in this

pilot project.
I've been using mediation in another context. Sometimes it

works, sometimes it doesn't, but a lot of times it's almost magical
the way that it can resolve a dispute early and with less cause and
less expense and less aggravation for everyone involved.

Finally, two collateral points I just want to mention, off the sub-

ject slightly. One is on the subject of compulsory ADR, compulsory
arbitration of employment discrimination claims, which I under-
stand is within the jurisdiction of this committee.
That is something that NELA has very, very strong feelings

about. We understand there is going to be a GAO report on this

subject. We stand ready and are anxious to discuss this with the
committee because this is an area which has the potential for un-

dermining due process rights for thousands, hundreds of thousands
of people in one fell swoop.
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One other point: I commend to you an article that was in this

week's National Law Journal written by Eric Schnaper of the

NAACP Legal Defense Fund, entitled "Advocates Deterred by Fee
Issue" in which he points out the economic barriers to persons with

employment discrimination complaints in getting private counsel

for a whole multitude of reasons.

And finally, I would of course be happy to answer any questions
if I can.

[The prepared statement of Wayne Outten follows:]
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March 24, 1994

The Honorable Major Owens
Chair, Subcommittee on Select

Eciucation and Civil Rights
Committee on Education and Labor
U.S. House of Representatives
518 O'Neill House Office Building
Washington, DC 20515

Re: Testimony of National Employment Lawyers
Association ("NELA'M and NELA/New York

Dear Representative Owens and
other Honorable Members of the Committee:

Thank you for inviting me, as President of the New
York affiliate of the National Employment Lawyers Association
and as an officer of the National Employment Lawyers
Association, to submit the following statement to the
Subcommittee on Select Education and Civil Rights of the
Committee on Education and Labor of the United States House of

Representatives .

I. INTRODUCTION :

The National Employment Lawyers Association ("NELA")
is a non-profit professional organization comprised of over
1,800 lawyers throughout the United States who represent
employees in work-related matters. NELA's New York affiliate
("NELA/NY") has more than 135 members in New York State. As a

group, NELA attorneys have represented hundreds of thousands of
individuals seeking equal job opportunities. In fact, as noted
herein, it is the private sector and NELA attorneys - rather
than the EEOC - who have accounted for approximately 94% of the
civil rights litigation in the federal court system. NELA is
one of a limited number of organizations dedicated to
protecting the rights of all employees who rely on the Equal
Employment Opportunity Commission and the courts for protection
against from discrimination and wrongful discharge.

Advocates for Employee Rights
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As a group, NELA practitioners have represented
clients before the Equal Employment Opportunity Commission
("EEOC") with great frequency. Accordingly, NELA is well

qualified to comment on the quality and timeliness of the
EEOC's performance, and NELA/NY is well qualified to comment on
such issues in the EEOC's New York district office.

The EEOC plays a pivotal role in the enforcement of
our anti-discrimination laws. For most charging parties, an
EEOC proceeding is the only available avenue for redress under
federal law, because litigation is too expensive or risky. And
the EEOC should be at the vanguard of rooting out and
eradicating unlawful discrimination. Unfortunately, we believe
that the EEOC is failing to perform its role adequately. For

example, its investigations take far too long, are often

inadequate, and result in too few determinations of cause.

The reason for these shortcomings are numerous. While
the EEOC has many dedicated and capable staff members,
effective leadership is sometimes lacking. (This is especially
true now inasmuch as the EEOC has lacked a permanent Chair and
a permanent General Counsel for many months.) Moreover, many
of the EEOC's problems can be attributed to insufficient funds
and staff to handle a burgeoning caseload. Others can be
attributed to questionable or inappropriate policies and

procedures. While many of these problems could be ameliorated
by providing additional funding — which could be used to
increase the number of investigators, supervisors, and lawyers
and to improve on training and education — some problems could
be addressed by changes in policies and procedures that would
cost nothing (and may even save money) . Some problems and some

suggestions for improvement will be discussed in further detail
later.

II. DISCRIMINATION COMPLAINTS IN NEW YORK :

I was specifically asked to review the advice I give
to clients in proceeding with discrimination complaints in New
York, so I will do so at the outset.

Most experienced practitioners in New York prefer to
file discrimination charges with the EEOC rather than the State
Division of Human Rights ("SDHR") for two main reasons:

First, for somewhat arcane procedural reasons, if you
contemplate bringing a lawsuit, it is better to file a charge
with the EEOC — even if it is later referred to the SDHR for
investigation — rather than with the SDHR. The New York Human
Rights Law contains an election-of-forum provisions under which
a person can either file a charge with the SDHR or file a
lawsuit in court (as contrasted with the federal scheme, which
requires an EEOC charge as a prerequisite to filing a

2 -

T cr\ /-\



94

lawsuit) . Thus, a person who files with the SDHR may be
precluded from later asserting a state law claim in court
(though this result can be avoided in certain circumstances) ;

this preclusion does not apply, however, when a charge is filed
with the EEOC, even if the EEOC refers the charge to the SDHR
for processing. Accordingly, to preserve state law rights, it
is preferable not to file with the SDHR if you have any
expectation of bringing a lawsuit. Notably, however, these
considerations are less significant now than they used to be
because the Civil Rights Act of 1991 enhanced the remedies
available under federal law, making the preservation of state
law claims less important.

Second, though the EEOC's district office suffers from
many of the problems of the EEOC generally (e.g., slow and
ineffective investigations) , it is still better than the SDHR.
Without belaboring the point here, suffice it to say that
investigations in the SDHR are notoriously slow and
ineffective. Sometimes an investigation does not even start
for several years after the filing, and the period between a
determination of reasonable cause and a hearing is several more
years. Accordingly, whenever I file a charge with the EEOC, I

specifically ask that the matter not be referred to the SDHR
for processing; and on several occasions, I have requested that
the SDHR discontinue an investigation and transfer the case to
the EEOC district office for processing.

As a result of these considerations, many
discrimination charges are filed initially or retained in the
EEOC that might otherwise be processed in the SDHR. Moreover,
given the SDHR's serious problems, I suspect that the New York
district office may not refer as many cases to the SDHR as it
might otherwise, thereby adding to the EEOC's own workload.

In New York City, the City Human Rights Commission
("CHRC") is available as an alternative. Generally speaking,
the CHRC, which itself has funding and administrative problems,
is considered preferable to the SDHR. Its case processing,
while often slow and uneven, can be thorough and effective
sometimes. And its early mediation program generally has been
considered a success at resolving some charges relatively
quickly and fairly. At this time, the future of the CHRC is in
doubt as the new Guiliani Administration considers whether to
reduce or eliminate its role.

For these reasons, in New York — as in many parts of
the country — the EEOC is the most important agency in the
fight against unlawful discrimination in employment. The rest
of this presentation will be devoted to outlining some of its
problems and making some suggestions for improvement.

3 -
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III. SUMMARY

The suggestions that NELA offers to the Committee for

)vemi

each
improvement of the EEOC basically fall into eight categories,
each of which is discussed in detail in Section V.

A. Improvement of the EEOC's Charging Party Intake
Process ;

B. Increase in cause findings and more effective
EEOC investigations;

C. Substantial increase in EEOC litigation;

D. Increased use of Temporary Injunctions

E. Increased delegation of decision-making authority
to the Regional Attorneys;

F. Better communication and liaison with members of

the private plaintiff's bar;

G. More effective administrative procedures;

H. More effective settlement/conciliation efforts.

IV. THE PROBLEMS :

The problems at the Equal Employment Opportunity
Commission can be summarized as follows:

A. Lack of Speedy and Effective Investigations

The length of time to process an EEOC charge has gone
from bad to worse. At the end of the 1992 fiscal year ("FY

92"), the average processing time for a case was 219 days; at

the end of the 1993 fiscal year, it was 262 days; as of January
1, 1994, it was 321 days. Not surprisingly, during the last

year and a half, the EEOC's inventory of open charges has grown
from 48,650 to 80,229.

The reasons for this disturbing trend are not hard to

identify. During the past two years, the number of charges
filed with the EEOC has grown from 63,898 (FY 91) to 87,942 (FY

93). Most of the increase has come from charges under the
American with Disabilities Act (15,274 in FY 1993), which went

Most of these same suggestions were made in April 1992 in

testimony by Janette Johnson, Esq. (Dallas, TX) on behalf
of NELA before the Subcommittee on Employment and

Productivity of the Committee on Labor and Human Resources
of the United States Senate.
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into effect in July 1992. Meanwhile, the EEOC's staff has
remained virtually unchanged: 2,796 in FY 91 and 2,831 in
FY93. Not surprisingly, the average caseload of an
investigator has grown from 62 at the end of FY 92 to 102 as of
January 1, 1994. The situation is deteriorating; during the
calendar quarter ending December 31, 1993, the EEOC closed only
71 cases for every 100 that were opened.

These figures indicate that, however problematic the
EEOC's performance has been historically, it is losing ground
at an accelerating pace. Something must be done to reverse the
trend. While changes in administration and procedures can help
(as discussed below) , it is apparent that the EEOC desperately
needs additional funding so it can hire and train more staff to
handle its growing caseload.

B. Insufficient Reasonable Cause Determinations

The records of the EEOC* indicate the following
"merit resolutions" (e.g., findings of "reasonable cause" to
believe the law has been violated) for each of the following
years:
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These EEOC results contrast markedly with those of a
sister federal agency in the labor/employment field. The
National Labor Relations Board (NLRB) , an agency with a similar
workload and a similar mandate, had a total case intake of

39,828 cases in FY 1989.* In contrast to a merit factor of
2.9% in 1989 at the EEOC, in that same year, the NLRB had a

merit factor of 35.7 percent of its charge filings.**

While certainly no two agencies are entirely
comparable,*** the mandate, budget and types and complexity
of the laws enforced by the two agencies are similar. Given
that, the marked difference between a 3 5% merit factor and a
2.9% merit factor suggests that the EEOC does not manage its
talents and resources as well as it could.

C. Inadequate Litigation Efforts

The EEOC litigation statistics are also
disappointing. The EEOC handles two types of litigation:
direct suits on the merits and subpoena enforcement actions.
Inasmuch as the subpoena enforcement actions are ancillary to
the investigative process and fairly perfunctory, they are not
noted herein. With respect to litigation on the merits, the
EEOC figures**** indicate the following:

* NLRB, GC Memorandum 87-1, Summary of Operations For Fiscal
Year 1986 . p. 3.

** NLRB, GC Memorandum 90-3, Summary of Operations (Fiscal
Year 1989) . p. 4. The NLRB further notes at p. 4 of the
Memorandum, "In general, over the years, the merit factor
has normally fluctuated between 31 and 34 percent."

*** For example, the EEOC does "administratively close" a

significant number of cases when charging parties ask it to
do so in order to obtain a "right to sue" letter.

**** Statistics indicating the number of EEO charges and
the number of EEOC Direct Suits/Interventions filed
have been complied from figures prepared by the EEOC's
Office of Program Operations. Statistics as to the
total number of civil rights employment suits filed
(not including age discrimination suits) have been
provided by the Statistics Division, Analysis and
Reports Branch, Administrative Office of the U.S.
Courts, Washington, D.C. 20544 (202) 633-6036.

- 6
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1. Intake Information Sheet : Potential Charging
Parties should be given an intake information sheet advising
them in writing that they have the right to insist on a charge
being filed that day if they so choose.

2. Non-discrimination Claims : Potential Charging
Parties should also be advised in writing at Intake (a) that

they may have claims under state tort or contract law or under
other federal or state statutes (whether or not they have
colorable discrimination claims) , (b) that such claims have
statutes of limitations that are not tolled by the filing of an
EEOC charge, and (c) that, if they have any questions
concerning such claims, they should contact an attorney.

This is especially true in sex and race harassment
cases. Many Charging Parties lose their right to file state
tort claims (e.g., assault and intentional inflication of
emotional distress) because the statute of limitations expires
while they wait for the EEOC to conclude its investigation.

3 . Mitigation Obligation Information : Charging
Parties should be advised in writing at Intake of their
obligation to mitigate damages and should be instructed to save
all tax returns, payroll stubs, resumes, employment
applications, rejection letters, etc. Much mitigation evidence
is inadvertently lost due to the failure of the EEOC to notify
individuals of this obligation early in the process.

4. Lawyer Referral List : It remains exceedingly
difficult for Charging Parties to obtain the services of a

qualified private attorney. Although some offices of the EEOC
maintain a lawyer referral list, EEOC employees sometimes use a

piecemeal approach, parcelling out one or two names at a time.
For the average individual , it may take ten to twenty attorney
inquiries to obtain an attorney — if the Charging Party is
able to obtain any help at all. Accordingly, the entire
attorney list should be provided to Charging Parties; and where
a well-run bar association referral service exists, the
individual should be so notified. Any other practice
unnecessarily discourages the Charging Party.

B. INCREASE IN CAUSE FINDINGS/MORE EFFECTIVE INVESTIGATIONS :

EEOC INVESTIGATIONS : The published data of the
General Accounting Office and the EEOC show that the EEOC
issues a "reasonable cause" determination in less than 5% of

- 8
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the charges.* A reasonable cause finding rate this low

suggests that the EEOC investigators — whether through press
of time or lack of analytic ability — merely adopt the reasons
and rationale contained in the Employer's position paper rather
than fully investigating the charges.

As Congress realized in the debates on the Civil
Rights Act of 1991, employment discrimination cases are
difficult to prove and for the most part are proved by
circumstantial evidence or other indirect means. Accordingly,
there was intense debate as to the proper standards of proof
and the shifting burdens of production and presumptions in

employment discrimination cases. In its investigative
procedures, however, the EEOC often appears to overlook such
shifting burdens, requiring direct evidence of employment
discrimination — a "smoking gun" as it were — before issuing
a reasonable cause finding. Unfortunately, the EEOC often
fails to delve adequately into the Employer's articulated
reasons to determine whether such reasons are pretextual .

As the EEOC itself will undoubtedly concede, it takes
more investigative and analytic resources to investigate and
process a case to a "reasonable cause" finding than to a "no
cause" finding. With the increase in the EEOC's investigative
workload from the Americans with Disabilities Act and the Civil
Rights Act of 1991, NELA fears that the percentage of
"reasonable cause" findings will drop even further. The
present rate of reasonable cause findings is unacceptable, and
any further reduction cannot be tolerated.

Investigative Suggestions:

5. Insistence on Sworn Affidavits : The EEOC should
insist on sworn affidavits from all employer witnesses, as well
as from the Charging Party. Determinations are often made on
the basis of mere notes of telephone interviews of witnesses or
on the basis of assertions in unsworn position papers written
by an employer's counsel. Material witnesses should be
required to swear under oath based on personal knowledge.
Unsworn evidence should not be relied upon to defeat a Charging
Party's sworn charge or statement.

Admittedly, the EEOC resolves many of its cases for
administrative reasons prior to the determination stage.
In most of these resolutions, however the Charging Party
receives minimal, if any, relief. Many of the withdrawals
or dismissals are because the Charging Party can no longer
be located, the Employer has filed for bankruptcy, or the
Charging Party has given up on the EEOC process and
requested a right to sue letter.

9 -
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6. Credibility Resolutions : Some EEOC investigators
and administrators seem too quick to resolve credibility
disputes against Charging Parties. This problem is especially
acute in sex harassment cases, where the evidence sometimes
consists mainly of the Charging Party's accusations and the
alleged harasser's denials. Such cases should not be dismissed
for lack of corroboration, unless the Charging Party's
allegations are plainly not credible.

7. In Cases of Disagreement as to Ultimate Finding,
the Case Should be Referred to Legal Unit For Analysis :

Although each district office has a staff of attorneys under
the supervision of a Regional Attorney, too few cases are
submitted to them for legal review analysis or review. In some
offices, cases are svibmitted for legal review and analysis only
if both the investigator and the supervisor recommend a cause
finding. Since cause is found in less than 5% of the cases, it
is estimated that the attorneys review less than 10% of the
case investigations. The EEOC should change its procedures so
that if either the investigator or the supervisor recommends a
"cause" finding, the case will be reviewed by the legal unit.

C. INCREASED LITIGATION :

8. NELA recommends that this Committee the EEOC
district offices to increase their litigation case filings.
The EEOC received 50,110 employment discrimination charges in
1986,* but it filed only 526 lawsuits that year.** This is
a rate of only about 1%, or only slightly more than ten cases
per state per year. These numbers remained substantially
unchanged in the years 1987 through 1991.

By its apparent insistence on impossibly high
standards of proof as its own litigation standard, rather than
reliance on the traditional shifting burdens of proof and
persuasion established by statute and Supreme Court precedent,
the EEOC has effectively left many claimants with no champion
in court.

Goodman, EMPLOYEE RIGHTS LITIGATION: pleading and
practice, 13-61, n.7 citing EEOC Office of Program
Operations, Annual Report FY 1986 , Appendix 3, EEOC
Receipts by Statute for Title VII, for FY 1982 through FY
1986.

Goodman, EMPLOYEE RIGHTS LITIGATION: pleading and
practice, 13-60, n.4 citing Johnny J. Butler, General
Counsel (EEOC) (acting) , A Report on the Operations of the
Office of General Counsel; October 1985 through September
1986 (1987, Table 2 at 4 .

- 10 -
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D. INCREASED USE OF TEMPORARY INJUNCTION :

9. The EEOC has let its temporary injunction powers
atrophy. A temporary injunction halting retaliation against a

charging party or intimidation of witnesses during the

investigative process would result in increased respect for the
EEOC and more effective investigations by EEOC investigators.
Injunctions are particularly appropriate in retaliation cases.

E. DELEGATION OF AUTHORITY AT THE REGIONAL ATTORNEY LEVEL ;

10. The decision-making authority on complaint
issuance for relatively routine cases should be delegated to
the Regional Attorneys, similar to the authority of Regional
Attorneys at the National Labor Relations Board.

At the present time, the entire EEOC Commission (e.g.,
each Commission member) reviews and votes on the decision to

litigate each case, whether it involves a single discharge of a

minimum wage worker or a multi-million dollar class action.
This lack of proper delegation of authority to the Regional
Attorneys wastes the scarce time and resources of the EEOC
Commissioners and of many staff members — time and resources
that could be better spent on more important functions.

This lack of delegation adds many "non-value added"
steps to the process. Too much lawyer's time at the local
level is spent on internal decisional processes rather than on
actual litigation. Elimination of these unnecessary steps
would free EEOC attorneys to engage in the increased litigation
necessary to fulfill the EEOC's enforcement mandate. As an
example of such "non-value added" steps, the EEOC requires a
"Presentation Memorandum" for each litigation recommendation,
no matter how small the case. Each Presentation Memorandum
entails untold staff hours — usually at least three layers of
lawyer review at the local level, plus additional review and
recommendations at the General Counsel's office in Washington,
and then presentation to the Commissioners.

While major class actions and impact cases should
receive Commission approval, the decision to litigate routine
cases should be delegated to the Regional Attorney, whose
attorneys will litigate the cases.

F. WORK WITH PRIVATE PRACTITIONERS :

11. Although it is a maxim of attorney-client
relations that a represented individual should be contacted
only through the attorney, NELA members frequently find that
EEOC investigators contact the Charging Party directly. EEOC
investigators should be firmly instructed that, absent
exceptional circumstances, they should not contact a Charging

- 11
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Party who is represented by counsel, but should contact the
attorney.

12. EEOC Investigators should be admonished to
refrain from advising Charging Parties that they "do not need
an attorney," unless they also advise Charging Parties that the
EEOC issues a reasonable cause determination in less than 5% of
the cases and actually litigates in less than 1% of the cases.

13. If an investigator thinks that a Charging Party
may have statutory or common law claims other than or in
addition to a discrimination claim, the Investigator should
suggest that the Charging Party contact an attorney.

G. MORE EFFECTIVE ADMINISTRATIVE PROCEDURES ;

14 . Increased Use of Certified Hail :

a. Initial Charges : Employer retaliation after
receipt of an EEOC charge remains a substantial problem. Yet,
in a minor "cost saving" move, the EEOC changed its previous
certified mail policy and no longer sends the notice of charge
to the Employer by certified mail, return receipt requested .

Any "cost savings" at the front end are offset by increased
litigation at the back end on the issue of the date and time
that the employer first learned of the EEOC charge. The EEOC's
actions have made proof of such knowledge more difficult in
retaliation cases.

b. Letters of Determination and Notice of Right
to Sue : Much litigation could be prevented if the EEOC sent
dismissal letters and Notices of Right to Sue by certified
mail, return receipt recmested . This is the procedure followed
by the Department of Justice for issuance of Notices of Right
to Sue for municipal employees. Since the Charging Party has
only 90 days to file a lawsuit after receipt of the Notice, the
exact date the Charging Party received the Notice has been the
subject of much unnecessary litigation, at great expense to all
parties.

15. Non-admissibilitv of Letters of Determination :

Introduction of Letters of Determination as "evidence" in a
lawsuit unfairly prejudices the party who did not prevail at
the administrative stage; and it opens the door to substantial
collateral litigation on the exact meaning of the Letter as
well as the adequacy of the EEOC investigative process
underlying such finding.

Letters of Determination are not final findings of
fact on the merits; they merely reflect that the EEOC did or
did not find "reasonable cause" to believe a violation had
occurred. The EEOC should issue regulatory guidelines

12
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articulating that standard and stating that Letters are not to
be considered "evidence" on the merits because their limited
relevance and probative value are far outweighed by their
prejudicial impact. Such Letters have no place in a private
lawsuit and the EEOC should take a leadership position on this
issue.

16. Disclaimer Language on Letters of Determination :

Further, such Letters of Determination should indicate in bold
letters language to this effect:

CAUTION: THIS IS NOT A FINAL DETERMINATION ON
THE MERITS OF YOUR CASE. WHILE THE EEOC WILL NOT
ENGAGE IN FURTHER INVESTIGATION OF YOUR CASE, THE
FACT THAT THE EEOC HAS DISMISSED YOUR CHARGE IS
NOT A REFLECTION ON THE ULTIMATE MERITS OF YOUR
CASE. UPON REVIEWING ALL OF THE EVIDENCE AND
HEARING ALL OF THE WITNESSES IN PERSON, A JUDGE
OR JURY COULD REACH A DIFFERENT RESULT.

17. Access to Opposing Party Documents : Charging
Parties should be allowed to ask for and receive copies of all
position statements and other documents supplied to the EEOC by
employers, so the Charging Party can more effectively and
efficiently provide responsive evidence to the Investigator.

18. FOIA/Section 83 Rights : Although Charging
Parties have the right under the Freedom of Information Act to
review and obtain copies of their ADEA file and the right under
EEOC Section 83 to review their Title VII file after closure,
no one informs them of that right. The EEOC should advise
Charging Parties in writing of that right with the Notice of
Right to Sue or Letter of Determination, as well as the name
and address of the person to whom the written request should be
addressed. Moreover, the EEOC should adopt regulations
requiring the Agency to adhere to the same ten-day deadline for
providing information under its internal "Section 83" rule as
it is required to do for requests under the Freedom of
Information Act, and it should adhere to that deadline in all
instances.

H. MORE EFFECTIVE SETTLEMENT/CONCILIATION EFFORTS

19. Settlement rates at the EEOC are too low. In
fiscal year 1980, 32.1% of the cases were settled, whereas in
fiscal year 1989 only 13.9% of the cases were settled.*

Women Employed Institute, EEOC Enforcement Statistics
(1991) .

13
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Compare this to the record of the National Labor Relations
Board (NLRB) , a sister federal labor relations agency, where
the settlement rates surpassed 90% for each fiscal year from
1982 through 1988.* The EEOC's pilot program on early
mediation of charges should be expanded and enhanced.

VI. CONCLUSION ;

The critical role of this Committee in the legislative
oversight process cannot be overestimated when dealing with an
agency responsible for ensuring equal employment
opportunities. While problems of the EEOC — as perceived by
private practitioners who represent Charging Parties — are
many, we trust that our suggestions may be helpful. NELA
stands ready to assist this Committee in any way possible to
improve the EEOC.

Thank you for the opportunity to address these issues
today.

Respectfully submitted,

NATIONAL EMPLOYMENT LAWYERS
ASSOCIATION and NATIONAL
EMPLOYMENT^ LAWYERS ASSOCIATION/NEW
YORK

By: Wayne N. Outten
Secretary, NELA
President, NELA/NY

2523N/5503q

NLRB, GC Memorandum 89-5, Ouadrennial Report of the General
Counsel (Fiscal Years 1984-1988) and Summary of Operations
(Fiscal Year 1988) . p. 2 of Summary of Operations.
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Attachment Kb)

J'*m^°\ U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

'^^S2f \ Washington. D.C. 20507

°^^^
'^rrrsr

osc rofis

Mr. Gregory Richard
233 South Hobart Blvd.

Apt. 101
Los Angeles, California 90004

Dear Mr. Richard:

This letter transmits the final results of our research into
available reports filed with EEOC by the Jet Propulsion Laboratory
(JPL) of the California Institute of Technology (CIT) . The release
of this information and the reports filed by CIT was approved by
the EEOC Legal Counsel on November 3, 1992 based on your litigation
in the U.S. Central District Court of California under Case Number
CV924299 WMR.

The California Institute of Technology is an institution of higher
education, and is therefore required by EEOC to file the Higher
Education Staff Information (EEO-6) report. EEO-6 reports are due
biennially in the odd-numbered years. Following the filing of its
1981 EEO-6 report, CIT discontinued the inclusion of JPL since it
is not a teaching installation. That is fully acceptable according
to the instructions which accompany the EEO-6 form. However, when
that decision was made, JPL then became responsible for filing the
Employer Information Report (EEO-1) compliance report, on an annual
basis, beginning in 1982.

Our records show that JPL did not begin filing EEO-1 reports until
1990. Their 1990, 1991 and 1992 reports are enclosed with this
letter.

Sincerely,

Joachim Necxere, Director
Program Research and Surveys Division
Operations Research and Planning
Programs

Enclosures
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Attachment 11(a)

Greg K.Richard
233 S. Hobart Blvd., #101
Los Angeles, CA 90004

Dec. 7 1992

Ms . Debra Kate
Subcommittee on Employment Opportunities
616 0' Neal Bid. HOB
U.S. House of Representatives
Washington D. C. 20515

Dear Ms . Kate :

Below are listed the following problems I have with the
Department of Labor- OFCCP.

After a 1984 compliance review of California Institute of
Technology - Jet Propulsion Laboratory (CalTech - JPL) , the
OFCCP found that CalTech - JPL underutilized the Black and
Hispanic population in their employment practices. The
Department of Labor OFCCP explicitly told CalTech - JPL to
increase their employment utilization of Blacks and Hispanics
and CalTech - JPL agreed to do so in a letter to Mr. Lou C.

Midrid. <DOL-OFCCP) from Mr. R.J. Parks (CalTech - JPL) dated
March 22, 1984. Also, within the March 22, 1984 letter
CalTech - JPL agreed to match employment utilization of Blacks
and Hispanics with their availability within the Los Angeles
Metropolitan Area. Based on EEO-6 reports filed by CalTech to
the EEOC & OFCCP and EEO-1 reports filed by CalTech - JPL to
EEOC & OFCCP, there has been no negligible change in

employment utilization of Blacks and Hispanics at CalTech and
CalTech - JPL since the 1984 compliance review. In essence,
CalTech & CalTech - JPL lied to the OFCCP about their plans to
increase Black and Hispanic eaployment- utilization at CalTech
& CalTech - JPL. In addition, the DOL -OFCCP is negligent
because they failed to monitor CalTech and CalTech - JPL after
the 1964 compliance review. Why did the DOL - OFCCP not
monitor CalTech 's EEO-6 employment stats and CalTech - JPL's
BEO-1 employment stats after the 1964 compliance review???

The second problem of concern with OFCCP is that the DOL -

OFCCP do not have CalTech' s 1989 & 1991 EEO-6 documents within
their database (As of August 1992) in Washington D.C. Also,
they do not have CalTech - JPL's EEO-1 documents for the years
1981 thru 1991 inclusive as of Aug. 1992. There are over 6000
employees at CalTech - JPL who have not been accounted for by
means of BBO-1 documentation within a time period of over 9

year. How cem the DOL - OFCCP have let this happen???



no

Attachment 11(a)
page 2

I am very curious to know how the DOL - OFCCP conducted
their 1984 compliance review without these necessary
employment profile statistics. I am also curious to know how
the DOL - OFCCP is conducting their current compliance review
(Began in Feb. 1992) of CalTech - JPL without the necessary
employment profile statistics (EEO-1 documents) in their
national database. In addition, Why haven't DOL-OFCCP not
begun a compliance review of CalTech (Parent Company)???

CalTech has received over 8 billion dollars in taxpayer funds
for government contracts during the past 12 years. Based on
EEO-6 and EEO-1 en^loyment profile statistics submitted by
CalTech and CalTech - JPL for years 1981 thru 1991 inclusive,
which I obtained from the Equal Employment Opportunity
Commission by way of the Freedom of Information Act, It
appears that CalTech (Parent Company) and CalTech - JPL
(Subsidiary of CalTech) have been running "rough-shot" with
the taxpayers money by committing premeditated convert racism
with respect to violations of Executive Order 11246 signed
into Law by President Johnson in 1965 and Title VII of the
1964 Civil Rights Act. CalTech and CalTech - JPL have
systematically raped the Black and Hispanic communities of
jobs mandated to them by law through E.O. 11246 and Title VII
of the Civil Rights Act of 1964.

As a taxpaying member of the African American community of Los
Angeles, I would like to know what is going to be done about
the blatant negligence of the Department of Labor - Office of
Federal'Contract Compliance for allowing CalTech and CalTech -

JPL to get away with their premeditated covert racism for at
least 11 years???

bineSincerely,

Greg k. Richard

cc: The Honorable Congressman Henry Waxman
The Honorable Congresswoman Maxme Waters
The Honorable Congressman Carlos J. Moorhead
DOL - OFCCP Helene Haase (Regional Dir.)
DOL - OFCCP Robert Greaux (National Office)
DOL - OFCCP Roscoe Ballard (District Dir.)
DOL - OFCCP Joe Leverret (Asst. District Dir.)
DOL - Inspector General - Mr. Crowe
General Accounting Office - Mr. Allen Roberts
NASA Procurment - Mr . Paul McCaul
Foothill Leader - Ms. Margie Nelson
Pasadena Star-News - Ms. Lisa Wilson
Los Angeles Times - Denise Hamilton
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Attachment III

(a)

U.S. Department of Labor issistam secreiarv for

-'^iDiovmeni Sianaaras

Wastiinaion DC 20210

SEP 3 B93

Mr. Gregory K.. Richard
5320 Riverton Avenue, #3
North Hollywood, California 91601

Dear Mr. Richard:

This is in response to your FAX of August 18, 1993, addressed to

Secretary of Labor, Robert Reich. Your FAX asked for responses
to five questions about the California Institute of Technology,
Jet Propulsion Laboratory's (CIT-JPL) responsibilities under
Executive Order 11246.

Your first question asked about the Office of Federal Contract

Compliance Programs' (OFCCP) monitoring of a letter of commitment
from a 1984 compliance review. The requirements of Executive
Order 1124 6 would not expect a company to reflect the race and

gender mix of the general population of any area. Rather, it

would expect companies located in the area to make a good faith
effort to meet goals based on the race and gender mix of the
labor market with the requisite skills for the job groups for
which the goals were set. Depending on the job group, labor
markets could be local, regional, statewide or nationwide.

Your second question asks why the OFCCP failed to enforce Title
41 of the Code of Federal Regulations, Chapter 60-1. a, by not

requiring CIT-JPL to file Employer Information Reports (EEO-1)
for the years 1982 through 1989. Because CIT-JPL is part of an
institute of higher education, they are allowed to file a Higher
Education Information Report (EEO-6) in lieu of the EEO-1. They
decided to do so during the period in question (1982 through
1989) .

Regarding your third question, OFCCP has, already responded to you
in detail on the issue of the Exemplary Voluntary Efforts Award
to CIT-JPL. It is our position that the criterion was followed.

Your fourth question asked why CIT-JPL was allowed to use 1980
Census data for their 1991 affirmative action plan. In 1991, the
best available data on the civilian workforce with requisite
skills were the 1980 Census of the Population. The occupational
data from the 1990 Census of the Population was not generally
available until after January 1993. Regarding your question
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eibout inconsistent data in CIT-JPL's EEO-1 report and affirmative
action plan. When contractors submit their affirmative action
program for an audit, a determination is made of its accepta-
bility at that time . In accordance with their contractual
agreements with the government, all deficient plans must be cor-
rected before an acceptcible compliance status is awarded. Please
rest assured that CIT-JPL was held to the standard to use the
most current employment data, as all other contractors in their
area.

I hope this answers all of your questions.

Sincerely,
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U.S. Department of Labor -5= siam secreiarv icr

5~o;ovr-3-; Slanaaras

.•.asnmaion DC 202 1C

OCT 7 1993

Mr. Gregory K. Richard
5320 Rlverton Avenue, #3
North Hollywood, California 91601

Dear Mr. Richard:

This is in response to your letter of September 21 to the
Secretary of Labor. Specifically, you expressed concerns about
the filing of employment reports by the California Institute of
Technology Jet Propulsion Laboratory.

The Higher Education Staff Information Report (EEO-6) and the
Employee Information Report (EEO-1) are joint reporting forms
used by both the Office of Federal Contract Compliance Programs
and the Equal Employment Opportunity Commission. We rely on the
EEOC to collect tJiese reports for us and forward the data file
once they have compiled the data. We were not aware until 1990
that JPL had not been included under the EEO-6 report submitted
by CIT.

Since JPL is now filing these data in an EEO-1 report, we are
satisfied that they are complying with the requirements of 41
CFR Chapter 60.

Regarding your Invoice for services rendered, the Department of
Labor and the Employment Standards Administration has no
authority to reimburse citizens for efforts t:hey may have
voluntarily undertaken.

Sincerely,
'

(jjSj^^nayU!-
John R. Eraser
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i:;^

JET rnOPULSION LAOOnATOnV Coli/urnw /n.iifuir (1/ Ttthnnhny • Ama Oak riroxr Ikivr. rrnorfrno. Cali/niwo 91109

March 22, 19B4

Mr. Lou C. Madrid
L. A. Area Office Director
OfClco oC ri-(lrral Contract
Compliance Progrnms
845 South Figueroa Street ^'

Suite 550
Lob Angeles, CA 90017

Reference: Your Letters dated February 24 and March 5, 1984

Dear Mr. Madrid:

This is in response to your letters dated February 24 and
March 5, 1984 in which you report the results of your compliance
review at JPL and summarize the "open issues" requiring a

response from this office. Dr. Allen has asked me to address
these issues for JPL.

Each of the open issues were reviewed to insure that JPL was in

compliance with the requirements of 41 CFR 60-2, Affirmative
Action Programs.

The rpspoiiGCE (attached) are identified as Items 1 through 9 as
followo :

Item 1. Affirmative Action - Goal Achievement

Item 2. Job Groups

Item 3. Availability Estimates of Section VI of JPL's
FY 1984 AAP Plan

'

Item 4. Goals and Timetables

Item 5. Black and Hispanic FY 1984 Annual AAP Goals

Item 6. Identification of Problem Areas

Item 7. Action Programs

Item G, Personnel Actions Monitoring System

Item 9. Salary Aiialyult;

I M I ; ; M »
f 7ii t mil .'iHH :ijnft 7i. t Ml" V-is .l,">l
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Mr. Lou Madrid -2- .

"^ March 22, 1984
orccr

As Stated throughout the attached responses, 3P.L is an equal
opportunity employer and is committed to achieve parity equal to
the availability percentages in the Los Angeles - Long Beach
Standard Metropolitan statistical area.

.JPL, as a center of excellence and the only organization
chartered to do deep space exploration, does have very high
technical requirements. These high skill requirements are an
absolute necessity in order to achieve the advanced State of the
Art which JPL has accomplished in past years. Therefore, it is
very difficult to hire specialized staff for deep space
exploration and the hlyli Leclinoloyy progrutnu for the Department
o£ Defenee. However, JPL will continue with a atrong effort to
seek out highly qualified minorltiea and women throughout the
country as a key part of its recruiting ,,program.

We bcliovc this submittal Is fully rcsponoivo to all open isoucu
contained in your referenced letters and provides the necenoary
information to demonstrate compliance and good faith effort.

Unless we hear otherwise from you by month end, we will assume
that this response satisfies all of the open issues communicated
in the referenced letters. Immediately after the. end of this
month, we will take steps to implement the actions described
herein.

Sincerely,

R. J. Parks
Deputy Direct-or

Attachment
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rcaf f 1 rms it's ,, ^. _ ^.^_
availability perce nt a g e s

eq u jI to Lliocommitment to acliicvo parity— -J r -'Centages in Los Angeles-Long Peach Standard
.jV^ Metropolitan SCa t r"Btic ol Area for each job ca t.egoxy_ whe r e

under uti liza tion exist s as defined by the Eight Factor Anal ysia
"considering requisite skills, education and experience.and

JLt£JD_ijL D lack an d H ispanic FY 19B4 Annual AA P Goa ls

rring to 41CFR 60-2.12(1), you have suggested that separate
ng goals for Blacks and Hispanics be set "when they are
rutillzed". That ucction of the regulation only
cipateo oeparatc goalc when "there ic a cubstantial

Ref e

hiri
undo
anti

. disparity in the utilization of a particula r minnrit-y gmiip

Although there is under util ization in the categories as
indicated in Section VII, pages 7 - 15, J PL does not find
cubatantial disparity of utilization of a particular minority
group or men or women an defined in 'IICFR 60-2.12(1). For
example, the extent of Black underutilization in the Officials
and Managers category is nearly identical to the extent of
Hispanic underutilization. The extent of underutilization of
these groups in the Professional category is also comparable.
While Blacks and Hispanics may be underutilized, that factor
alone does not trigger the need for sepj^rate goals and
timetables; "a substantial disparity" in relative utilization
of theBC groups is required. Lacking the "substantial
riigparihy" i n Utilization required by 41CFR 6 0-2.12(1). we are
aware of no obligation to set particularized goals.

We will, nevertheless, give particular attention to the
employment and advancement of Black and Hispanic employees as
cliscusscd in Items G and 7. It sliould alco be noted that tlio

Gmployinent projections reflected on Attachment (A) jIq contain
particularized projections for Blacks and Hispanics.
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Item 6; identification of P roblem Areas ^^5e 4

You have asked that Black and Hispanic employment levels be
addressed in the event our job groups are reconstituted. The
data presented in Attachment (A) does indicate the need for
continued efforts to increase the utilization levels of Blacks

-. and Ilispanics, particularly in the Officials and (Managers job
groups, as well as in the Professional job groups at above the
first levels.

As the Affirmative Action Plan states in pager 7-14 through 7-16,
JPL is making efforts, through specialized recruiting and special
internal programs, to overcome these areas of underemployment.
These efforts are discussed in Section IX and X of the FY '84 AAP
Plan. Considerable emphasis has and continues to be directed
toward improving our hire rate of Blacks and Hispanics in all job
groups.

Attachment (D) (an addendum to our 1984 AAP) explains problem
areas found at the division level which, because of the matrix
management structure, are extremely difficult to identify or
analyze at lower organizational levels. JPL's organization is in
a constant state of flux with realignments resulting from new
funding sources, revised program emphasis, new contract commit-
ments and the like.

foncentration on increasing the employment levels of Blacks and
Hispanics continues to be JPL's- major thrust. In the Los
AnqolcD-Lonr) Beach SMSA the competition is fierce for the small
number of Black and Hispanic graduates. Approximately A0% of all
the government work in the U.S.A. is done in Los Angeles-Long
Beach SMSA and -contractors compete very hard to hire the limiteci
number of Black and Hispanic engineering and science graduates
locally and nationally.

Thus, several factors continue to hamper the successful recruit-
ment of Blacks and Hispanics industry-wide; (1) there continues
to be a small number of graduates, (2) high industry competition
for the small number of graduates, and (3) a report from the
issue dated January-February 1904 HAHPOWER COMMENTS (Scientific- ^M
Engineering-Technical) published by the Scientific Manpower Com- ^ ,.

mission states that "the enrollment trenjJ' in engineering and ijV^^'
science courses for Dlacks and Hispanics suggests that they are ":''>'

not likely to increase their share of any graduate degree".

JPL's concentrated effort continues, however, in the Officials
and Managers and Professional job groups which comprises 79% of
our total workforce. This is reflected in the goals submitted in
Item 5, which show of the total net increase of 21 projected for
the varlouo job Icvcln in the OCiicialu and Managers (Administra-
tive) groupu, Ulirco arc nlacK and two uro Hlnjuinic. For Offi-
cials and Managers (Technical), there is a projected net increaae
of 31, with a goal of ccvcn consisting of three Blacks and four
Ilispanics. '
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Appendix in
Some PiuKUM M«dr by Mou Mlnarltln In

FUilnjl Aerospace Industry Jobe

Page 1

Figure III.2: Racial/Ethnic Qroups In

Aaroapac* Employmanl Nationwide

(1979-86)

Black

Hiapanc

Tabia III.2: Distribution of Racial/Ethnic Groups in the Nation and Aerospace Industry (1979 and 1986)

Racial/ethnic

group

Representation (percent)

Nation' Aerospace'

Population' EEO database National

1979 19S6 1979 1986 1979 1986

Los Angeles
1979 1986

Seattle

1979

Black

Hispanic

86 85

'l2

81
_

J-
5

79 85 83 74

12

9'

11

11

92

'Source Joinl HepOf'ing Commillec (EtO dala on employees remaining allcr we selected acrospac

eslaDi'snmenls)

"Source Joini Reporting Commiitee lEEO data on aerospace industry employees)

Source Bureau ol ihe Census (Dala are collected (rom nousenolds according lo Census crrleria tor

nonmutualiy exclusive racial and etttnic categories Data in tne Joint Reporting Committee dataoase

coltecled from employers in mutually exclusive categories )

Minority manaRers and professionals comprised less than 13 percent

aerospace employees in each category in 1986 (see fig. III.4)

Page 27 GAO/HKD'80'IC EEO In Aeniapaee Indi
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Apprndix III

S4inM- I'nittntM Mndp hy Mimt Mlnoritlt^ In

FUlLnR Aenrapace Industry Jobs

Page 2

Figure Ml. 8: Minority Managers and m^lHi^^H
Prolessionalt in the Aerospace Industry

Compared With the National EEO Ptnmt omvanea

Database, by Racial/Ethnic Group (1986) **

Black HIapwilc

(UdalClhnlc Croupa

Mwgen

PmlBucnals

Nole On this chart
, zero indicates the point at which an aerospace group would have the sanne re

sentalion as in the national EEO daianase Bars above ihis point indicate higner representation, w
Pars below mdicale less representation man m the national EEO database

information on the i)rop<>rtion of aerospace professionals and manag
who were onfjinccrs. Thus, uc could not account for this factor in ex

ininn the proportion of minorities in aerospace relative to the nation

KKOdatabjLse.
J

/

U this inlormalion were available, we could determine the represent
tion of aerospace minority professionals relative to the engineering I

pool. Kiir example, if in 1 i)8(), professionals consisted of fiO percent c

neeis and 40 percent nonenninci-rs, and 3 percent of engineers were
black and 12 percent of nonengineers were black (the percent of bla-

in the general population ), we then could calculate the estimated rat

black professionals as follows. Representation of black professional
((ill percent engineers x :i percent blacks) + (40 percent nonengineei
12 percent blacks) = <i (i percent blacks (This example is simplified
discussion purposes and does not include all relevant factors.)

PaKP :l:l (iAO/HRO-W-ie EEO In Apruspace Ir
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AppcndU in

S41RW PniKmM Marir by Mimt Mlnorillr* in

FUllnK AeruHpacv Industry Jtibs

Figure HI.9: Racial/Ethnic Qroups as

Managers in the Aerospace Industry

Compared With the National EEO
Database (1 979 86)

ao ParaanI Olftarane*

50

40

30 ••••** *"
20

10

-to

-20

-30

-40

-U

so

itn

^^ Hispanic

Asian

Note On this chart, zero indicates the point which an aerospace group would have the samen
talion as in the national EEO database Plotted lines atxjve and below zero indicate the minont

more Of less represented in the aerospace industry

We then could compare this to the data for aerospace professionai

this case 3.8 percent in 1986, and conclude that the proportion of

amonn aerospace professionals was lower than expected accordin-

adjusted labor pool data. On the other hand, if technical fields, sui

enniiieerinH, with a Iowjit propoilion of blacks comprised the va.st

iiiiijorit y of professionals or managers, 3.8 percent might have rc[

sentcd a higher proportion than would be expected by comparisoi

adjusted labor pool data.

Page 34 GAO/HKO-SO-ie EEO in Aeroapac
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Some Prugress Made by Mosl MlnoriUes In

FlllInK Arnmpace Induitry JiiIm

Page 4

Figure 111.10: nacial/Ethnic Groups as

Professionals in the Aerospace Industry

Compared With the National EEO
Database (1979-86)

10 PareaM Olltannea

•10

-20

-30

1971
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Mr. Scott. Do you have copies of what you just-
Mr. OUTTEN. I'll be happy to give you this copy. I just got this

yesterday.
Mr. Scott. Thank you.
Chairman OWENS. Thank you very much. As you were talking,

Mr. Outten, I asked my assistant how many amendments have
there been to this legislation to perfect and overhaul it. He pointed
out there had been very few—in fact, in only one instance in 1991.

Basically, regulations, not legislation, determine how the agency
is run. It sounds like a good case where Congress needs to do some
more micromanaging. We're always accused of micromanaging.
Here's a case where some obvious corrections need to be made, and
the only way we're going to do it is by micromanaging.

I neglected to acknowledge Ms. Mulligan. A special thanks to you
for appearing. Please give my regards to your partner who is a
friend of mine, Billy Sipser.
Ms. Mulligan. I will.

Chairman Owens. Of all the individuals who seek your help in

discrimination claims, what percentage do you represent? Roughly,
of all those who come to you, how many do you accept, how many
do you turn down?
Mr. GOODSTEIN. How many do I take?
Chairman Owens. Yes, a percentage over all requests for your

assistance.

Mr. GOODSTEIN. I would estimate that I take about 5 percent,
and basically, I would estimate that 90 percent fell under the laws
as they are presently constituted in New York. Now, what hap-
pened to them was unfair because New York does not have a tort

of wrongful discharge. Wayne knows those better than I do. I say
it's unfair, but I say it's not illegal.
Chairman Owens. You take 5 percent. I just want to get this on

the record. Ms. Mulligan, what would you estimate?
Ms. Mulligan. I would say our percentage is higher. It's prob-

ably about 50 percent. We do a lot of work in situations where the

complainant is not in a position to afford an attorney. For a nomi-
nal fee, we will assist them in being more effective through the en-
tire administrative process as an alternative to turning them away
completely.
So in that respect we're able to do more work with people who

have been victims of discrimination. I've done that because of my
experience in dealing with the agencies. I feel that I can be a little

more effective for people who otherwise have no avenues of redress.
Chairman Owens. Mr. Outten.
Mr. Outten. I have a two-part answer. I have a tremendous vol-

ume of calls to my office from people with employment problems,
especially discrimination problems. The actual number for whom I

file lawsuit compared to the number of calls I get is well less than
5 percent. Probably 1 or 2 percent actually result in filed lawsuits,
but like Ms. Mulligan, I don't feel comfortable just turning people
away.

Either it's a lawsuit or it's nothing. I try to assist people in other

ways like helping them through the administrative process through
some kind of hourly fee, modified contingency, or contingency ar-

rangement, whatever seems workable, even though I'm not commit-
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ted to file a lawsuit and probably may never do so because of the

economics of the situation.

Sometimes I will simply try to negotiate a severance package and
avoid the whole administrative process simply because it's so slow
and uncertain.
Chairman Owens. If you abolish the EEOC, what happens to the

individuals who can't get an attorney?
Mr. GOODSTEIN. I would send money to the State Division of

Human Rights, and I'll tell you why. Number 1, there was testi-

mony here that EEOC finds no probable cause if it's the respond-
ent's word versus the employee's word. The employer says one

thing, the employee says something else. EEOC finds for the em-

ployer and issues a no probable cause. That's the exact opposite of

what the State Division of Human Rights does.

The specification they use is the word probable cause instead of

reasonable cause. They say if there's some scintilla of evidence that
would support the case, including the employee's own word, that's

sufficient.

In addition, they have open files. They allow people to respond
to what the employer put in. They let you see it, they show it to

you, they photocopy it for you and give it to you for free if it is

below 20 pages.
Chairman Owens. So if the EEOC were to adopt those

procedure
Mr. GrOODSTElN. But there's something else.

Chairman OwENS. Yes, go ahead.
Mr. GOODSTEIN. Once they find probable cause under New York

law, you get an attorney. It's assigned to you as a matter of right.
Unlike EEOC where somebody has to buck it off the system, it is

automatic.
With probable cause, you get an attorney, and because you get

an attorney who's intervening and is in there at that stage, I think
it's a much more effective mechanism for the case in the middle,
between one that an attorney would take versus one that has no
merit.

Unless Congress is willing to guarantee an attorney for every
single charging party where there is reasonable cause and appro-
priate the money to pay for those attorneys, then I think that you
can't fix the system because EEOC has no teeth.

You go to the very end, you go through all the hoops, it's all

down, it's reasonable cause, you won. Hip-hip-hurray! And the em-

ployer says, "So what?" At least in the State, you go to a hearing—
I'm not saying they're the best in the world—but you go to a hear-

ing, you have an attorney—I'm not saying they're always the best,
but some of them try hard—who is paid for by the State to rep-
resent you. So, once you win, that's that. You've got a possibility.

Now, I just want to make one thing clear because I heard the dif-

ferent comments about the 5 percent—about cases I take. If I take
a case, it's based on the merits, and unlike a lot of other people,
I take complete contingency cases.

And everybody knows that if I take a case, I take it to the very
end. I don't do this thing with the administrative agency because
it seems to me that if you have a good enough discrimination case.

If you're discriminated against, it should end up in Federal court
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and you should be able to take advantage of the jury trial provi-
sions and you should get a proper settlement.

Wayne talked about settling cases in front of EEOC. I don't trust

them to settle cases. You heard horror stories here today. I heard
one lady testify that they settled for two pieces of paper against her
will. If the individual charging party doesn't have an attorney are

you going to let those people settle a case mandating some sort of

medication? I don't trust them. I think they'd sell everybody down
the tubes. I'm not saying the State Division is always better.

It's not in my testimony, but I had a very old case. In 1980 a
woman applied for a job as director of veterans affairs for an up-
state county. She came in and they specifically said to her, "What,
another woman applying? Oh, no, what are we going to do?" They
asked her questions like, "What would your husband think about

you tramping around the county with a bunch of male veterans?"
You know what happened? She went to the Division of Human
Rights and they tried to get her to settle it for $250 because how
bad were those statements? So what if she didn't get the job; they
are just statements. She came to me. I took the case and we won
it in front of Judge McAvoy in Federal District Court in the prejury
trial days. Then they appealed and we won in front of the 2nd Cir-

cuit and she ended up getting $75,000.
Chairman OwENS. Could you give me some short answers on

these questions?
Mr. GOODSTEIN. Okay.
Chairman Owens. You've been in practice 18 years. Have you

seen any change in EEOC in the last 12 years?
Mr. GOODSTEIN. Yes, it's gotten worse.
Chairman OwENS. The first six years different than the
Mr. GOODSTEIN. Yes, it's much worse. And the
Chairman OwENS. The first six were much worse than the last

12?
Mr. GOODSTEIN. No, no. Now. And the few investigators that I

thought were really good, that really cared, suddenly got fired.

Chairman OwENS. For the record, what is a contingency fee?

Mr. GOODSTEIN. Contingency fee means I don't do what Wayne
does, I don't ask for any money. I take it purely on the basis that
if we win, we get money; if we don't win, I don't charge you a

penny. So, if somebody is poor, it's based on the merit of their case
rather than their own economic situation.

Mr, Scott. I think he was looking for the percentage.
Chairman OwENS. I didn't ask that, but he's the attorney.
Mr. GOODSTEIN. Normally it's the same thing as negligence, it's

a third.

Chairman OwENS. I want to make it clear that my distinguished
colleague from Virginia, who's an attorney, should not be associ-

ated with these questions I'm about to ask.
Since a lot of this is very detailed processing and intervention

which forces to expect schedules and do certain routine things, it

is possible that we could create some kind of midwife here, a cer-

tified equal employment advocate, class of people who could handle
the cases and frighten the agency into doing what's right before

they have to go to an attorney?
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Mr. OuTTEN. If you have some trained people who learned the

law, that would
Chairman Owens. I imagine you use a lot of paralegals, don't

you?
Mr. OuTTEN. Well, paralegals are used in the area just as much

on the plaintiffs side as on the defense side because plaintiffs law-

yers have to be mean and lean because of the economics of the

practice. Paralegals are used and that sort of thing probably is a

good idea.

Chairman Owens. So for us to create some kind of recognition
for a certified equal emplojrment advocate is not a bad idea?

Mr. GOODSTEIN. It's not a bad idea, except for the fact that I

think they would probably starve. Because of the economics of the

practice I don't think that you will be able to win enough cases

front of the agency or to win on a contingency fee basis and make
a living, because the clients don't have enough money to pay.
Chairman OwENS. It is possible we could change the whole cul-

ture of the agency, the whole way in which they see their role, and

frighten them into a different posture
—frighten may be the wrong

word—but let them understand that the mechanisms are different

and you have to behave differently.

I have been contacted by a group of people who felt they've been

wronged in the process. They've established an organization among
themselves to advocate for equal employment cases. What do you
think of giving government grants to nonprofit agencies to serve as

advocate agencies?
Mr. OuTTEN. Well, it's interesting you should suggest that. I'm

a founding member of a not-for-profit corporation. The National

Employee Rights Institute, that was founded a month ago. One of

the plans that we hope to try is to get some grants and foundation

money to provide advocates for people who can't afford lawyers

through the private bar mechanism.
We have a number of projects that we have in mind, but that's

one of them. From the low end of the spectrum you have some peo-

ple who qualify for legal services or legal aid, then you have some

people on the higher end who can afford private counsel, and then

you have a vast majority of people in between who don't fit in ei-

ther category and are not being properly served. The EEOC which

is supposed to provide investigations into the merits of their cases

without cost, simply isn't doing the job. So, there's got to be some

way to provide more due process on these claims.

That's one of the reasons we founded this organization. We're

going to be sending out our grant applications within the next few

months for that reason.

Chairman OwENS. Ms. Mulligan, do the cases that you cite in

your written testimony that took the EEOC and the State office

eight or even twelve years to resolve, did they generally involve an

unrepresented complainant?
Ms. Mulligan. Yes, they did. Those cases were the majority, if

not all, cases where people were not represented by counsel. In the

cases where I did deal with counsel, then my position was the per-

son preparing the position statement, which Wayne referred to, for

the respondent agency; I was the person who was putting together

83-150 0-94
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this legally correct and factually specific response that the agency
would give much deference to.

I found that where there was opposing counsel—counsel for the

complainant who would in effect be opposing me—it really did af-

fect the timeliness of those investigations. The investigator han-

dling the case would be on the phone with me once a week, twice

a week pushing the case. I would sometimes say, "What about
these other 15 cases that are five years old that I'd really like to

close out?" And the response often was, "Well, I've got this attorney
breathing down my neck and I want to close this out because I've

got to move on to case B."

I don't think it's fair. Personally, I think it should be done in the
order of receipt, so that everyone gets a fair shot.

Chairman OwENS. Do attorneys outside of New York have simi-

lar concern with the EEOC process? All of you are from New York.
Do you think this is peculiar to New York?
Mr. OUTTEN. I can say to an absolute certainty that that's the

case.

Chairman Owens. Probably worse?
Mr. OuTTEN. Well, some local FEP agencies are better than the

one we have in New York. As Robert Goodstein just said, the State
Division of Human Rights did have a gloried time in the 1970s, but
it's fallen on very hard times. All the things he described
Chairman OwENS. I'm sorry. I was going on and on. I did want

to give you an opportunity to ask questions.
Mr. Scott. I think you asked everything that I wanted to ask.

I want to express my appreciation with this work. This is excellent

testimony.
I did have one question. We heard allegations of political influ-

ence in the previous panel.
Mr. OuTTEN. I don't know whether it's occurred or not, but I

have not seen that in my cases.

Chairman Owens. On behalf of employers, you have never run
into the situation?

Mr. Goodstein. I have never seen that in front of EEOC. I can-
not say the same thing in terms of the Division of Human Rights.
Ms. Mulligan. I have not seen that myself.
Mr. Goodstein. Although I had a situation once where to stop

the hearing, the court granted an ex parte injunction against the
State agency which was clearly forbidden by statute in New York.

So, sometimes people who have influence are able to use it in many
different forms. I don't think it's unique.
Mr. Scott. Thank you, Mr. Owens.
Chairman Owens. I'm sorry I interrupted you.
Mr. Outten. No, that's okay. I'll just briefly finish up.
I was saying that what Mr. Goodstein described in the State Di-

vision about appointing counsel at the end of the process is good
in theory, but in practice it just won't work because they don't have

enough money. From the time that you get a reasonable cause or

probable cause finding until you get a hearing is years and years
because they just don't have enough lawyers to handle the cases.

In terms of your question about the national concerns, I did

present testimony today on behalf of the National Emplo3rment
Lawyers Association which was actually based in part on testimony
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that was provided two years ago to the Senate oversight sub-

committee by a colleague from Texas. That testimony had been re-

viewed and talked about with lawyers from all over the country. So
these are not parochial concerns in New York. These are concerns
that pervade the country.
Mr. GOODSTEIN. I can tell you through my contact at the Division

of Human Rights that from the day a complainant with a meritori-

ous complaint files that complaint, if they are unrepresented or

represented, until the commissioner's order, which is the end of the
Division of Human Rights process, the average is seven years as

of today.
That includes the cases that are settled before a hearing. As I

told you, they've done a very good job this year with the new concil-

iation.

Chairman OwENS. And would you say justice delayed is justice
denied in terms of most settlements; by the time you reach them,
the emotional expenditure, the wear and tear on an individual is

such that whatever you get doesn't compensate for it?

Mr. GOODSTEIN. Absolutely. In the Human Rights law, there are

time limits that don't exist within EEOC Title VII. Originally, the

time limits were very short, and a court ruled that you could only
breach them by so much; if the agency breached them by more
than that, the complainant's case was dismissed, even though the

complainant did nothing to cause that.

This happened once in history to a specific woman, I forget her
name. The Court of Appeals in New York dismissed her case be-

cause the Division of Human Rights took too long.
She already had a decision of discrimination, so she had some-

thing against the employer. She then sued the Division in the court

of claims and got her money from the State of New York.
I have a case that's taken 15 years. We have gone to the appel-

late division twice. They trying to enforce it now. The person who
was suing died. The reason that it's in front of the Division is they
only had four employees, so it's below the listing for EEOC.
But the real issue in this case is, if I don't collect the money, I

intend to sue the Division of Human Rights for taking so long. For
three years they didn't do anything at all, and the case just sat

there waiting for an administrative law judge's decision.

Mr. OUTTEN. If I may say that justice delayed is justice denied.

People go through enormous pain and aggravation and frustration

while they're waiting, but substantively, the results are changed.
Witnesses die, people move away, companies go out of business,
evidence is lost. The result is affected, as well as the frustration

that the charging parties suffers, and I'm sure the respondents are

aggravated about the delays, too, although it generally works to

their advantage to draw out things and to delay.
Chairman Owens. Thank you very much. Your testimony will be

useful as we move toward implementing our oversight responsibil-
ities. It's obvious we're going to have to come to a logical conclusion

that we need some amendments to revamp the law. Thank you
very much for your testimony.
Our next panel consists of Margaret Jakobson, Fargo, North Da-

kota; Mr. Greg Richard, North Hollywood, California. Please be
seated.
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Feel free to highlight your testimony or any other aspect of your
case you wish to address.

Ms. Jakobson, would you like a little bit more time to prepare?
Ms. Jakobson. Yes.

Chairman OwENS. Mr. Richard, would you like to go first?

Mr. Richard. Oh, sure. No problem.

STATEMENT OF GREG RICHARD

Mr. Richard. Good morning, Major Owens. Good morning to the

select committee. My name is Greg Richard.

By education and training, I am an engineer with a specialty in

mechanical engineering. I am the first individual in seven genera-
tions, from either side of my family, to graduate from a college or

university.
In 1977, I qualified for and received an academic scholarship in

mechanical engineering to attend the University of Tennessee at

K^oxville. I received a Bachelor of Science Degree in Mechanical

Engineering on March 18, 1983. The University of Tennessee's Col-

lege of Engineering is rated as one of the top 10 engineering col-

leges of the south.

The technical organizations with which I have associated are the
American Society of Mechanical Engineers, the American Institute

of Aeronautics and Astronautics, and the National Society of Black

Engineers. I have also passed the eight-hour national qualifying
exam for certified engineer-in-training, and I am registered as such
with the State of Tennessee.

Prior to May of 1991, I had nine years of cooperative and profes-
sional engineering experience in the areas of manufacturing engi-

neering, industrial engineering, quality assurance, statistical anal-

ysis, and technical writing.
I have been employed at Martin Marietta Aerospace in Orlando,

Florida; Gulf Oil Corporation in Port Arthur, Texas; Pratt & Whit-

ney Aerospace in West Palm Beach, Florida; Duracell Batteries in

Cleveland, Tennessee; Babock & Wilcox Naval Nuclear Fuel Divi-

sion in Lynchburg, Virginia; and Sverdrup Technology Corporation
located on Eglin Air Force Base, Florida. I have held a Department
of Energy "Q" clearance and a Department of Defense Secret Clear-

ance during my career.

In addition, I have worked on government projects such as the
FlOO jet engine, the nuclear reactor core propulsion system for the

Sea Wolf Attack Submarine, and the Advanced Medium Range air-

to-air missile.

On June 9, 1990, at an Urban League-sponsored job fair. Federal
Contractor California Institute of Technology-Jet Propulsion Lab-

oratory Quality Assurance managers Don Howard and John
Vasbinder, both white males, interviewed me and offered me em-

ployment as a member of the technical staff in the Quality Assur-
ance Flight Systems Section.

Daryl Parker, an African American, was also hired into the same
section as a result of this job fair. After working at Caltech-JPL for

approximately three months, I observed that of the 63 employees
in my section, Daryl Parker and I were the only "professional" Afri-

can Americans there. Referencing Caltech-JPL employment record

obtained by the Equal Employment Opportunity Commission, I
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learned that none of the white technicians had bachelor of science

engineering degrees.
In fact, the persons that hired me, Don Howard, the section man-

ager, and John Vasbinder, the section supervisor, did not possess

engineering degrees.

Although I was classified as an "engineer" by Caltech-JPL, I per-
formed the same job duties as the white "technicians" within my
section. It appears to me that officials of Caltech-JPL were mis-

representing my job title/classification and actual work duties to

suit the statistical need of their EEO-1 report and their affirmative

action plan.
I have subsequently learned that Daryl Parker and I were the

first African-American professionals to be employed in Caltech-

JPL's quality assurance section based on company employment
records dating back to the earlier 1960s.

After I identified and reported the numerous technically shoddy
and unethical work practices such as outdated engineering working
drawings being used in the spacecraft system assembly, Caltech-

JPL terminated my employment on May 1, 1991 for reasons of

"budget constraints."

I subsequently learned that the section in which I was employed,
expanded by hiring three additional white employees two weeks be-

fore my layoff went into effect. It is contradictory for a section to

have budget constraints and lay off personnel while hiring addi-

tional people to do the same work.
None of the white employees hired subsequent to my layoff pos-

sessed bachelor of science engineering degrees. In fact, one of the

new employees, Carl Drye, was given a training course so that he
would be certified to do the same quality assurance inspection
which I was already qualified by NASA to perform.
On June 30, 1992, I requested copies of California Institute of

Technology's EEO-1 and EEO-6 reports for 1978 through 1992,
from the Department of Labor Office of Federal Contract Compli-
ance Programs. The OFCCP responded, but never granted my
Freedom of Information Request. OFCCP officials gave no reason

why my FOIA request for Caltech's EEO-6 report was not granted.

During this same time period, I requested the EEO-1 and EEO-
6 reports from the Equal Emplojrment Opportunity Commission,
also. The EEOC did in fact send me contractor Caltech's EEO-6 re-

ports for 1981 through 1991 in October of 1992. I then proceeded
to compile a workforce utilization summary analysis of these re-

ports.
The EEOC informed me that federally-funded private edu-

cational institutions such as Caltech are required by law to submit
their employment profiles biannually on an EEO-6 form while all

other Federal contractors must submit their employment profiles

annually.
After comparing Caltech's 1981 and 1983 EEO-6 reports, I iden-

tified a decrease of 2,609 employees, 92 percent of the University/
Laboratory professional work force. This decrease continued

through subsequent biannual years through 1991. I could not fig-

ure out what happened to the unrecorded 2,609 professional em-

ployees working on government contracts at Caltech.
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I subsequently learned that in 1982, Caltech split its company
into a subsidiary called California Institute of Technology-Jet Pro-

pulsion Laboratory. Reacting to this new information, I requested

copies of Caltech-JPL's 1982 through 1992 EEO-1 reports from the

EEOC.
In a letter dated December 10, 1992, the EEOC sent me copies

of subsidiary Caltech-JPL's 1990 through 1992 EEO-1 reports. The
EEOC informed me that they had no record of Federal contractor

Caltech-JPL filing EEO-1 reports for the years 1982 through 1989.

In essence, subsidiary Caltech-JPL was in violation of 41 CFR
Chapter 60-1.7 (a)(1) for eight years by not filing EEO-1 reports,
while parent company Caltech accepted over $6 billion in Federal
contract money with the OFCCP's approval.

It is evident that the Office for Civil Rights and Center for Sta-

tistics of the Department of Education, the Office of Federal Con-
tract Compliance Programs of the Department of Labor, and the

Equal Employment Opportunity Commission that form the "Joint

Reporting Committee" have refused to communicate or operate ef-

fectively in the critical task of compliance review in Federal con-

tracting.
In July of 1992, I also began to study the history of Caltech-JPL

and their prior involvements with the OFCCP. I learned that the

OFCCP conducted a compliance review at both parent company
Caltech, and its subsidiary Caltech-JPL in 1984. The results of the

compliance review at both companies revealed that the OFCCP
found a substantial disparity of underutilization of African Ameri-
cans and Latinos in the EEO job categories of Officials and Man-
agers, and Professionals. The OFCCP advised both Federal contrac-

tors to increase their employment representation of African Ameri-
cans and Latinos in these categories.

Caltech and Caltech-JPL both agreed to comply with the OFCCP
recommendations, but the actual racial/ethnic group statistics with-

in their EEO-6 and EEO-1 reports subsequent to 1984 reveal that

very little was done to increase the recruitment or utilization of Af-

rican Americans in the higher paying Officials & Managers and
Professionals job categories that the OFCCP specified in 1984.

Please note that the utilization information calculated from the

EEO-6 and EEO-1 reports both the parent company Caltech and

subsidiary Caltech-JPL's reveal evidence that African Americans
have been historically not recruited, not trained, and not promoted
in the higher paying job categories. Caltech-JPL's excuse, as re-

ported to the OFCCP in 1984, for the substantial underutilization

of African Americans and Latinos was that, "There continues to be
a small number of graduates," and "They are not likely to increase

their share of any graduate degrees."
In February of 1993, I obtained a copy of Caltech-JPL's 1991 Af-

firmative Action Plan. After reviewing the plan, I noticed that they
were using 1980 census data as a base reference to perform the

eight-factor analysis in determining if minorities and women were

being underutilized. The census data used by the contractor was
over 12 years old and should not have been used as a baseline for

evaluation. The OFCCP had been conducting their compliance re-

view at Caltech-JPL for over a year at this point, and had not men-
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tioned to the contractor that they should be using 1990 Census
data for baseUne comparisons and evaluation purposes.
After I brought my observation to the attention of the OFCCP,

they finally requested that Caltech-JPL use 1990 census data in

the eight-factor analysis within their 1993 Affirmative Action Plan.

By not performing a separate eight-factor analysis of African

Americans, the OFCCP is assisting Caltech-JPL in masking their

poHcy and practice of employment discrimination against African

Americans in the Officials & Managers and Professional EEO job

categories.
Caltech-JPL's 1992 EEO-1 report reveals that white employees

comprised 80 percent of the company work force whereas white

Americans represent only 40 percent of Los Angeles County's popu-
lation per 1990 census data. Furthermore, it is my estimation that

Caltech's white employees earn 90 to 95 percent of the overall pay-
roll. You, Members of Congress, are not hearing about coincidence,

you are hearing about deliberate falsification, wrongful and illegal

discrimination, collusion and preferential treatment of the highest
and traditional order being given to white Americans at Caltech-

JPL.
The integrity of Caltech-JPL's commitment to law, especially Af-

firmative Action, is at least suspect when comparing their past

practice of misusing government contract money in schemes re-

ported to Congress by the General Accounting Office, such as:

Using $750,000 of government contract money over a three-year pe-

riod, to finance Caltech-JPL upper management children's college
tuition expenses; the possible procurement, using government ex-

pense account, of alcoholic beverages during working meetings; and

billing the government $150,000 for coffee and donuts over a two-

year period.
On a more personal level, Caltech-JPL management had Daryl

Parker and me sign blank time cards for a period of nine months.
We do not know what projects or how many hours were billed to

the government by Caltech-JPL for our services. Suspicion of fraud-

ulent behavior demonstrated by Caltech-JPL's management also

filters into other areas of national trust and commitment.

Adding insult to injury, the OFCCP gave Caltech-JPL their EVE
award in September of 1991. My investigation revealed that

Caltech-JPL DID NOT SATISFY THE NOMINATING CRITERIA
for the 1991 EVE award as specified by transmittal number 154,

signed by the Department of Labor-OFCCP Director. When I in-

quired about the nomination criteria oversight, I was informed by
Ms. Annie Blackwell, Director, Division of Policy Planning and Pro-

gram Development, that there were special overriding factors used
in determining Caltech-JPL's eligibility for the 1991 EVE award. In

my estimation, for whatever reason, the director ignored the eligi-

bility criteria set forth in OFCCP transmittal number 154 in order

to award California Institute of Technology-Jet Propulsion Labora-

tory the 1991 EVE award.
Caltech-JPL immediately commenced to showcase their bogiis

EVE award in several of the employment discrimination lawsuits

filed against them during 1992-1993, including my own. By award-

ing Caltech-JPL the 1991 EVE award, the OFCCP assisted them
in creating an illusion of being an outstanding Federal contractor
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in the area of equal employment and opportunity, while in reality
California Institute of Technology-Jet Propulsion Laboratory has
been ruthlessly discriminating against African Americans in the
Officials & Managers and Professional high paying EEO job cat-

egories for years.
Underutilization of African Americans in the Official & Man-

agers and Professional EEO job categories reflected in EEO-6 and
EEO-1 documents of Caltech in Caltech-JPL clearly reveals the
end results of an unsophisticated ploy to deprive African Americans
of higher wage positions at their federally-contracted facilities. Why
hasn't the OFCCP been able to identify and correct this situation?

On numerous occasions OFCCP officials have stressed their bat-
tle cry to me that they do not enforce quotas. In contract, the quota
paradox is that Federal contractors, such as California Institute of

Technology have been exercising a hidden agenda of misclassifying
and over employing whites and Asians in the high paying positions
of Officials & Managers and Professionals while deliberately
underutilizing highly qualified African Americans and blocking
their entry into high paying EEO job categories.
On May 15, 1992, I filed an employment discrimination lawsuit

against California Institute of Technology-Jet Propulsion Labora-

tory for violating my civil rights in the workplace. Though no onsite

investigation was conducted by the Equal Employment Opportunity
Commission in terms of my individual complaint at the time of my
termination from Caltech-JPL, supposedly the EEOC is to conduct
an onsite investigation of Caltech-JPL regarding my second com-

plaint of reprisal by the end of March 1994.
Members of Congress, I submit to you that during the course of

my litigation, California Institute of Technology requested, under
NASA contract as part of an overhead account, that they be reim-
bursed for all their employment discrimination litigation expenses
incurred by my Federal lawsuit. It appears that Caltech wants the

taxpayer, you and me, to finance their individual corporate litiga-
tion expenses related to their employment discrimination practices.
It is ironic that California Institute of Technology's litigation ex-

penses for violating the Nation's civil rights laws, along with my
individual civil rights, are being financed by the Federal Govern-
ment and protected by Federal agencies which use taxpayer dollars

to employ highly paid Federal workers at the Officials & Managers
and Professional level—black and white, who do not do their simple
non-technical administrative jobs of requiring compliance by Fed-
eral contractors.

It is even more ironic and painful that I, an unemployed former
California Institute of Technology-Jet Propulsion Laboratory em-

ployee, should be reporting to you at my further financial expense
of $40,000 over a 2.5 year period, the failure of Federal agency re-

sponsibility in achieving compliance with the Nation's laws, and
that Caltech-JPL, with the billions of Federal dollars they receive,
has the power to so completely take actions of reprisal and retalia-

tion against me, a highly qualified engineer and achieving African
American who has been unable for three years to gain meaningful
employment. I thank you, Members of Congress.

[The prepared statement of Greg Richard follows:]
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Statement of Greg K. Richard

By education and training, I am an engineer with a specialty in mechanical engi-
neering. I am the first individual in seven generations, fi"om either side of my fam-

ily, to graduate from a college or university. In 1977, I qualified for and received
an academic scholarship in mechanical engineering to attend the University of Ten-
nessee at Knoxville. I received a Bachelor of Science Degree in Mechaniced Engi-
neering on March 18, 1983. The Universitv of Tennessee s College of Engineering
is rated as one of the top 10 engineering colleges of the south.

Although African Americans represented only 5 percent of the student population
while I attended the University oi Tennessee, I chose to attend it over such African-
American institutions as Tennessee State University, Prairie View Agriculture &
Mechanical University, Tuskeegee University, and Howard University because engi-
neering in the U.S. is not predominantly Mrican American, i.e., I wanted an aca-
demic experience that would culturally parallel life in the U.S. engineering work
force.

The technical organizations with which I have associated are the American Soci-

ety of Mechanical Engineers [ASME], the American Institute of Aeronautics and As-
tronautics [AIAA], and the National Society of Black Engineers [NSBE]. I have also

passed the eight-hour national qualifying exam for certified engineer-in-training,
and I am registered as such with the State of Tennessee. Prior to May of 1991, I

had nine years of cooperative and professional engineering experience in the areas
of manufacturing engineering, industrial engineering, quality assurance, statistical

analysis, and tecnnical writing.
I have been employed at Martin Marietta Aerospace in Orlando, Florida; Gulf Oil

Corporation in Port Arthur, Texas; Pratt & Whitney Aerospace in West Palm Beach,
Florida; Duracell Batteries in Cleveland, Tennessee; Babock & Wilcox Naval Nu-
clear Fuel Division in Lynchburg, Virginia; and Sverdrup Technology Corporation
located on Eglin Air Force Base, Florida. I have held a Department of Energy "Q"
clearance and a Department of Defense Secret Clearance during my career. In addi-

tion, I have worked on government projects such as the FlOO jet engine, the nuclear
reactor core [propulsion system] for the Sea Wolf Attack Submarine, and the Ad-
vanced Medium Range Air-to-Air Missile.

On June 9, 1990, at an Urban League-sponsored job fair. Federal Contractor Cali-
fornia Institute of Technology-Jet Propvdsion Laboratory [Caltec-JPL] Quality As-
surance managers Don Howard and Jonn Vasbinder [both white males] interviewed
me and offered me employment as a member of the technicad staff in the Quality
Assurance Flight Systems Section. Daryl Parker, an African American, was also
hired into the same section as a result of this job fair.

After working at Caltech-JPL for
approximately

three months, I observed that of
the 63 employees in my section, Daryl Parker and I were the only "professional" Af-
rican Americans there. Referencing Caltech-JPL emplojonent records obtained by
the Equal Employment Opportunity Commission [EEOC], I learned that none of the
white technicians had bachelor of science engineering degrees. In fact, the persons
that hired me, Don Howard, the section manager, and John Vasbinder, the section

supervisor, did not possess engineering degrees.
Although I was classified as an "engineer" by Caltech-JPL, I performed the same

job duties as the white "technicians" within my section. It appears to me that offi-

cials of Caltech-JPL were misrepresenting my job title/classification and actual work
duties to suit the statistical need of their EEO-1 report and their affirmative action

plan.
I have subsequently learned that Daryl Parker and I were the first African-Amer-

ican "professionals" to be employed in Caltech-JPL's quality assurance section based
on company employment records dating back to the early 1960s.

After I identified and reported to Caltech-JPL officials numerous technically
shoddy and unethical work practices such as outdated engineering working draw-
ings being used in spacecraft system assembly, Caltech-JPL terminated my employ-
ment on May 1, 1991 for reasons of "budget constraints." I subsequently learned
that the section in which I was employed, expanded by hiring three additional white
employees two weeks before my layofi went into effect. It is contradictory for a sec-
tion to have 'Tjudget constraints" and lay personnel off while hiring additional peo-
ple to do the same work. None of the white employees hired subsequent to my layoff
possessed bachelor of science egineering degrees. In fact, one of the new employees,
Carl Drye, was given a training course so that he would be certified to do the same
quality assurance inspections which I was already qualified by NASA to perform.

I reported this employment discrimination to the EEOC on May 16, 1991.
On June 30, 1992, I requested copies of California Institute of Technology's EEO-

1 and EEO-6 reports for 1978 through 1992, from the Department of Labor Office
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of Federal Contract Compliance Programs. The OFCCP responded, but never grant-
ed my freedom of information request. OFCCP officials gave no reason why my
FOLA request for Caltech's EEO-6 report was not granted.

During this same time period I requested the EEO-1 and EEO-6 reports from the

Equal Employment Opportunity Commission [EEOC], also. The EEOC did in fact

send me contractor Federal Contractor Caltech's 1981 through 1991 EEO-6 reports
in October of 1992. I then proceeded to compile a workforce utilization summairy
analysis of Caltech's 1981 through 1991 EEO-6 reports [See Attachment 1(a)). The
EEOC informed me that federally-funded private educational institutions such as

Ceiltech are required by law to submit their employment profiles biannually on
EEO-6 forms while all other Federal contractors must submit their employment
profiles annually.
After comparing Caltech's 1981 and 1983 EEO-6 reports, I identified a decrease

of 2,609 employees, [92 percent of the University/Laboratory professional work
force]. This decrease continued through subsequent biannual years through 1991. I

could not figure out what happened to the unrecorded 2,609 professional employees
working on government contracts at Caltech.

I subsequently learned that Caltech split their company into a subsidiary in 1982
called Cedifomia Institute of Technology-Jet Propulsion Laboratory. Reacting to this

new information, I requested copies of Caltech-JPL's 1982 through 1992 EEO-1 re-

ports from the EEOC.
In a letter dated December 10, 1992, the EEOC sent me copies of subsidiary

Caltech-JPL's 1990 through 1992 EEO-1 reports. The EEOC informed me that they
had no record of Federal contractor Caltech-JPL filing EEO-1 reports for the years
1982 through 1989.

In essence, subsidiary Caltech-JPL was in violation of 41 CFR Chapter 60-1.7
(a)(1) for eight years by not filing their EEO-1 reports, while parent company
Caltech accepted over $6 billion in Federal contract money with the OFCCP's ap-
proval.

It is evident that the Office for Civil Rights [OCR] and Center for Statistics of

the Department of Education, the Office of Federal Contract Compliance Programs
[OFCCP] of the Department of Labor, and the Equal Employment Opportunity Com-
mission [EEOC] that forms the "Joint Reporting Committee" have refused to com-
municate or operate effectively in the critical task of compUance review in Federal

contracting.
In July of 1992, I also began to study the history of Caltech-JPL and their prior

involvements with the OFCCP. I learned that the OFCCP conducted a compliance
review at both parent company Caltech, and its subsidiary Caltech-JPL in 1984. The
results of the compliance review at both companies revealed that the OFCCP found
a "substantial disparity of underutilization" of African Americans and Latinos in the
Officials and Managers, and Professionals EEO job categories. The OFCCP advised
both Federal contractors to increase their emplojTnent representation of African
Americans and Latinos in Officials & Managers and

Professionaljob categories.
Caltech and Caltech-JPL both agreed to comply with the OFCCP recommenda-

tions, but the actual racial/ethnic group statistics within their EEO-6 and EEO-1
reports subsequent to 1984 reveal that very little was done to increase the recruit-

ment or utilization of African Americans in the higher paying Officials & Managers
and Professional EEO job categories that the OFCCP specified in 1984.

Please note that the utilization information calculated from both parent company
Caltech and subsidiary Caltech-JPL's EE(3-6 and EEO-1 reports reveal evidence
that African Americans have been historically not recruited, not trained, and not

promoted in the higher paying Officials & Managers and Professional EEO job cat-

egories. Caltech-JPL's excuse, as reported to the OFCCP in 1984, for the substantial
underutilization of African Americans and Latinos was that, "There continues to be
a small number of graduates," and ". . . They are not likely to increase their share
of any graduate degrees."

In February of 1993, I obtained a copy of Caltech-JPL's 1991 Affirmative Action
Plan. After reviewing Caltech-JPL's plan, I noticed that they were using 1980 cen-
sus data as a base reference to perform the eight-factor analysis in determining if

minorities and women were being underutilized. The census data used by the con-
tractor was over 12 vears old and should not have been used as a baseline for eval-

uation. The OFCCP had been conducting their compliance review at Caltech-JPL for

over a year at this point, and had not mentioned to the contractor that they should
be using 1990 Census data for baseline comparisons and evaluation purposes.
After I brought my observation to the attention of the OFCCP, they finally re-

quested that Caltech-JPL use 1990 census data in the eight-factor analysis within
their 1993 Affirmative Action Plan.
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By not performing a separate eight-factor analysis of African Americans, the
OFCCP is assisting Caltech-JPL in MASKING their policy and practice of employ-
ment discrimination against African Americans in the Officials & Managers and
Professional EEO job categories.

Caltech-JPL's 1992 EEO-1 report reveals that white employees comprised 80 per-
cent of the company work force, whereas white Americans represent only 40 percent
of Los Angeles County's population per 1990 census data. Furthermore, it is my esti-

mation that Caltech's white employees earn 90 to 95 percent of the overadl payroll.
You, Members of Congress, are not hearing about coincidence, you are hearing about
deliberate falsification, wrongful and illegal discrimination, collusion and pref-
erential treatment of the highest and traditional order being given to white Ameri-
cans at Caltech-JPL.
The integrity of Caltech-JPL's commitment to law, especially Affirmative Action,

is at least suspect when comparing their past practice oi misusing government con-
tract money in schemes reported to Congress by the General Accounting Office, such
as: Using $750,000 of government contract money over a three-year period, to fi-

nance Caltech-JPL upper management children's college tuition expenses; the pos-
sible procurement, using government expense accounts for the purchase of alcoholic

beverages during "working meetings"; and billing the government $150,000 for "cof-

fee anddonuts" over a two-year period.
On a more personal level, Caltech-JPL management had Daryl Parker and me

sign blank time cards for a period of nine months. We do not know what projects
or how many hours were billed to the government by Caltech-JPL for our services.

Suspicion of fraudulent behavior demonstrated by C5altech-JPL's management also
filters into other areas of national trust and commitment.
Adding insult to injury, the OFCCP gave Caltech-JPL their EVE award in Sep-

tember of 1991. My investigation revealed that Caltech-JPL DID NOT SATISFT
THE NOMINATING CRITERIA for the 1991 EVE award as specified by transmittal
number 154, signed by the Department of Labor-OFCCP Director. When I inquired
about the nomination criteria oversight, I was informed by Ms. Annie Blackwell, Di-

rector, Division of Policv Planning and Program Development, that there were spe-
cial "overriding factors' used in determining Caltech-JPL's eligibility for the 1991
EVE award. In my estimation, for whatever reason, the director ignored the eligi-

bility criteria set forth in OFCCP transmittal nimiber 154 in order to award CaUfor-
nia Institute of

Technology-Jet Propulsion Laboratory the 1991 EVE award.
Caltech-JPL immediately commenced to showcase their bogus EVE award in sev-

eral of the employment discrimination lawsuits filed against them during 1992-
1993, including my own. By awarding Caltech-JPL the 1991 EVE award, the
OFCCP assisted them in creating an illusion of being an outstanding Federal con-
tractor in the area of equal employment and

opportunity,
while in remity California

Institute of Technology-Jet Propulsion Laboratory has been ruthlessly discriminat-

ing against African Americans in the Officials & Managers and Professional high
paying EEO job categories for years.

Underutilization of African Americans in the Officials & Managers and Profes-
sional EEO job categories reflected in EEO-6 and EEO-1 documents [1978 through
1992] of Caltech and Caltech-JPL clearly reveal the end results of an unsophisti-
cated ploy to deprive African Americans of higher wage positions at their federally
contracted facilities. Why hasn't the OFCCP been able to identify and correct this

situation?

On numerous occasions OFCCP officials have stressed their battle cry to me that

they do not enforce quotas. In contract, the "quota paradox" is that Federal contrac-
tors such as California Institute of Technology have been exercising a hidden agen-
da of

misclassifying
and over emplojdng whites and Asians in the high paying posi-

tions of Officials & Managers and Professionals while deliberately underutilizing
highly qualified African Americans and blocking their entry into high paying EEO
job categories.
On May 15, 1992, I filed an employment discrimination law suit against Califor-

nia Institute of Technology-Jet Propulsion Laboratory for violating my civil rights
in the workplace. Though no onsite investigation was conducted by the Equal Em-
ployment Opportunity Commission in terms of my individual complaint at the time
of my termination from Caltech-JPL, supposedly the EEOC is to conduct an onsite

investigation of Caltech-JPL regarding my second complaint of reprisal by the end
of March 1994.

Members of Congress, I submit to you that during the course of my litigation,
California Institute of Technology requested, under NASA contract [NAS7-918] as

part of an overhead account, that they be reimbursed for all their emplojonent dis-

crimination litigation expenses incurred by my Federal lawsuit. It appears that
Caltech wants tJne taxpayer, you and me, to finance their individual corporate litiga-
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tion expenses related to their emplo3mnent discrimination practices. It is ironic that

CaHfornia Institute of Technology's litigation expenses for violating the Nation's

civil rights laws, along with my individual civil rights, are being financed by the

Federal Government and protected by Federal agencies which use taxpayer dollars

to employ highly paid Federal workers at the Officials & Managers and Professional

level—black and white, who do not do their simple non-technical administrative jobs
of requiring compliance by Federal contractors.

It is even more ironic and painful that I, an unemployed former Cadifomia Insti-

tute of Technology-Jet Propulsion Laboratory employee, should be reporting to you
at my further financial expense [$40,000 over a 2.5 year period], the failure of Fed-
eral agency responsibility in achieving compliance with the Nation's laws, and that

Caltech-JPL, with the billions of Federal dollars they receive, has the power to so

completely take actions of reprisal and retaliation against me that I, a highly quali-
fied engineer and achieving African American, have been unable for three years to

gain meaningful employment.
I thank you. Members of Congress.

Chairman OwENS. Ms. Jakobson.

STATEMENT OF MARGARET JAKOBSON
Ms. Jakobson. I'd like to thank my copanel member, Mr. Rich-

ard, for giving me time to set up.
Ladies and gentlemen. Chairman Owens and honorable members

of the Subcommittee on Select Education and Civil Rights, my
name is Margaret Jakobson, Department of Education, Office for

Civil Rights Complainant. I'm happy that my mother, Joann, is

able to make it with me here today as she has been through the

continuing two-year process of what it means to be a Department
of Education Office for Civil Rights Complainant.

Prior to becoming 05922099, only a number, I was just a female
student who transferred to Moorehead State University of

Moorehead, Minnesota, specifically to compete in intercollegiate

speech in 11 category events including drama, poetry, prose, dra-
matic duo and public speaking events.

During my third year in 1991-1992, I began complaining about

preferential treatment given to male students in obtaining competi-
tion selections and models, the processes which excluded females
from competitive opportunities, and the hostile educational and
coaching environment. It began verbally on the basis of our sex and
it continued throughout the year.
Some of the voiced statements by coaches to females were,

"Women are the dumbest species on the face of the earth." "If you
don't like my coaching methods, you can just leave." 'Tou would be
an embarrassment to Moorehead State University." 'Tou're such a
mess." "This is not college material." "We're canceling night prac-
tice because just two women showed up." "You will be the recipient,
the recipient of whatever negativity is perceived." 'Teah. And I say
suck it up, Okay."

In October of 1991 I went to the department chair to complain
about the hostile environment. The Monday immediately following,
the director and the assistant director stated that no one had to go
to the department chair anymore and instead, the two male coach-
es stepped up the level of harassment.

I discontinued practice sessions with the assistant director to

stop the verbal harassment. In return, on December 6, 1991 at a
tournament function he insisted that I dance with him. I refused
and he persisted, and as I told DOE-OCR, while dancing with me.
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he became increasingly and excessively suggestive, sexually famil-

iar and erotic until I walked away from him.
He proceeded to remove his clothing while continuing to dance

erotically in an exhibitionistic manner. As one of my female team-
mates stated, Larry stripped this weekend. Females continued to

leave the team. In February of 1992, I and a female last removed
from competition were taken out of further rounds. We would never

compete in national tournaments that we qualified for.

Now, the male members of our team in the university land ogled
Playboy while the van traveled down the road at 45 to 65 miles per
hour and I was physically restrained in a seat belt. The president
of the college, Roland Dill, has answered the Minnesota Depart-
ment of Human Rights by saying that written articles from Playboy
are considered a legitimate resource of material in forensics.

Immediately following the incident, the criteria for travel to the
State tournament voiced by the coaches was: "Are you fun in a
van?"

During the past five years, the university has maintained a 60

percent plus female undergraduate enrollment—fee payers that are
assessed to support athletic and academic competitive teams. From
the time I began complaining about discrimination on the basis of
sex as the visual aid shows, my team consisted of 31 female team
members. Now there are only seven.

In the past two years, I haven't even been at that university.
Now, this is at a 60 percent plus female undergraduate enrollment
school. After I complained about the hostile environment and about
the discrimination, the university sentenced me to seven weeks of

psychological counseling for not being supportive of all team mem-
bers and a positive representative of Moorehead State University.

I appealed the removal of myself and female number 17 to the

department chair, the division dean and president of the college. I

requested a specific explanation of how I was not supportive and
positive on eight different occasions. At no time was a list of

charges ever produced. There was no hearing for myself nor for fe-

male number 17 under the Minnesota University board regulations
and our year of competing ended.

In March 1992, I filed with DOE-OCR Region 5 as a female
member of a speech team protected under Title IX of the edu-
cational amendments of 1972. Title IX states that no person in the
United States shall, on the basis of sex, be excluded from participa-
tion in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal financial

assistance.

Because we competed in an academic competitive sport, I am not

granted the same rights under Title IX as a basketball player.
There is no proportionality testing for academic competitive teams.
In its investigation of my complaint, DOE-OCR obtained no actual
records from the school, no tournament cumulative score sheets,

trip reports, practice sheets, sign-up sheets, financial records, no
affirmative action plan or university compliance reports.
DOE-OCR relied on a 13-page letter containing misrepresenta-

tions, out and out lies and a well-constructed scheme to justify de-

nying female students their rights, which put Moorehead State
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University into compliance with DOE-OCR, and the recipient of

$5.8 milUon.
DOE-OCR investigator Tom Adams stated the DOE-OCR has no

subpoena power and they take no sworn testimony. Catherine Mar-

tin, the branch chief, said it would not be necessary to interview

female students treated differently.

Finally after the persistent requests of senators and congress-
men, they interviewed two out of the 33 female students that we
had documented. DOE-OCR has refused complainants a notetaker
or investigator taping complainants or witnesses to prevent mate-
rial facts from being omitted from the case file such as when the

department chair admitted to my DOE-OCR investigator that I

went to her in October and complained about the hostile environ-

ment.
DOE-OCR stated that procedures disallow complainants from

taping two-party conversations so that there will be an accurate
record of what is actually transpiring. From April to May 1992,
DOE-OCR separated the complaint into eight allegations.

In May of 1992, the allegation of sexual harassment was deemed
complete and we provided the additional information as to all of

these allegations, and an additional allegation was added as to the

psychological gauntlet I and female members of MSU forensic sur-

vived.

In July of 1992, DOE-OCR notified us that contrary to what they
had told us previously, they would not investigate the allegations
of sexual harassment or seven of the other allegations that they
had located; instead, they chose one allegation.

All of the evidence regarding the hostile educational and coach-

ing environment was not to be discussed as part of the foundation
evidence as to female members being denied participation in and
benefits of the AFA district qualifier. DOE-OCR's Tom Adams stat-

ed that DOE-OCR has to be myopic. Myopic is defined as a lack

of insight or discernment. Obtuse. Lacking in sharpness of intellect.

Now, let me tell you that's exactly what I'm looking for in an in-

vestigator. Give me that myopic one any day. Sometimes when I

am talking to OCR, I just want to take the phone and say, "Excuse
me. Excuse me. Have you had one too many brain freezes down at

the 7-Eleven?"

University officials admitted that they compiled an entire three-

year response for DOE-OCR with no tournament cumulative score

sheets, i.e., actual records. Now, what's been MSU's response? Oh,
they're getting back to DOE-OCR sometime.

University officials claimed a phantom criteria that stated. If ve-

hicle and financial constraints require a limited team size—not
those were not the course requirements. A male with three tour-

naments total met the alleged criteria and attended the national

qualifier. Well, 30 women with the same number of tournaments
or more could not meet the criteria.

The university had no vehicle or financial constraints. They carry
forward one-fifth of their entire budget. Rather than take females,
who had beaten males by cumulative score sheets or who had no
male competition whatsoever, the coach bought video equipment
that he had access to right there on the campus.
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I sent DOE-OCR the score sheets to show that we had beaten
the males. DOE-OCR couldn't even read the tournament score
sheets to show correctly how the slots were filled in our letter of

findings. Yes, I even have lies in my letters of findings, lies that
are passed on by DOE-OCR.

I'll be happy to detail the lies that the University provided DOE-
OCR. How can I prove their assertions are lies? I got the univer-

sity's actual records. If you lie to a Federal agency or department
under 18 U.S. Code, section 1001, it is a crime. If you lie to the
IRS after you make $5.8 million, you are a criminal. The Univer-

sity lied for $5.8 million and that makes them criminals and DOE-
OCR drove the get away car.

Now how did the procedures affect our case? DOE-OCR, in sanc-

tioning discrimination in my case, sanctions discrimination in every
case. DOE-OCR allowed MSU to make up another lie for every lie

that I countered with the truth. They gave MSU a Federal decision
to use against me in a State case which under the same documents
addressed all the incidents and issues.

DOE-OCR has, through their ruling, made it impossible for me
to get an attorney. DOE-OCR has seen me leave a competitive
sport I started in 20 years ago. I finally have an agreement that
one of my harasser coaches won't physically touch me anymore.
But not so fast; it came from another university. This can happen
to any student under Title VI, Title IX, ADA or age discrimination
law.

In the past two years, my family has been totally debilitated. My
father who was once a regional model cities director, a man who
believed in the government, a man who said, "You can make a dif-

ference," has been totally ruined. I therefore dedicate this day to

him, to female number 17, and to my niece, Robin, who in the past
two years was born, learned to walk, talk, dance and sing, all dur-

ing the time that DOE-OCR has refused to enforce the law.

[The prepared statement of Margaret Jakobson follows:]
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CONGRESSIONAL TESTItVIONY
Hous^ Si_j toc:c>mm i tt.^^ on
SELECT" EDUCATION

C I \/l L R I GH'TS

Ladies, gentlemen and honorable members of the Subcommittee on Select Education and

Civil Rights. My name is Margaret Jakobson, Department of Education, Office for Civil

Rights Complainant./^I'm here to examine with you, OCR policies and procedures, how

those procedures affected our case, and finally, how 18 U.S. Code §1001 can be used to

enforce the law through the U.S. Department of Justice.

In March, 1992, I called DOE-OCR, Region V., as a female member of a Speech Team,

[forensics is the formal title of our sport.] Because we competed in an ACADEMIC competitive

sport, I was not granted the same rights under TITLE IX as a basketball player. There

is no PROPORTIONALITY testing for ACADEMIC competitive teams . Furthermore, DOE-

OCR obtained no actual RECORDS ! No tournament "cumulative score sheets," Trip

Reports, Practice Sheets, Sign-Up Sheets, Financial Records, and no Affirmative Action

Plan or university Compliance reports. A thirteen page (13 pg.) letter containing

misrepresentations, out-and-out lies and a well-constructed scheme to justify denying

females their rights put the university into compliance with DOE-OCR, and recepient of 5.8

million dollars.

DOE-OCR investigator, Tom Adams stated that DOE-OCR has no SUPOENA POWER and

takes NO SWORN Testimony . Catherine Martin, Branch Chief, said it would not be

necessary to interview female students treated differently. DOE-OCR has refused

complainants a notetaker or the investigators taping complainants or witnesses to prevent

material facts from being omitted from the case file. DOE-OCR stated, procedures

DISALLOW complainants from taping two-party conversations, so there will be an accurate

record of what has actually transpired.

During the past five years the university has maintained a sixty percent plus (60% +)

FEMALE undergraduate enrollment . . fee payers assessed to support Athletic and Academic

competitive teams.

From the time I began complaining about discrimination on the basis of sex, the team

I competed on has gone from thirty-one (31) females to only seven (7); and the past two

years I haven't even been at that university.

How did the OCR procedures affect our case? DOE-OCR sanctioned discrimination.

DOE-OCR allowed MSU to make up another lie for every lie I countered with the truth.

They gave MSU a federal decision to use against me in a State case, which under the same

documents addressed all the issues and incidents. DOE-OCR has made it impossible for me

to get an attorney. DOE-OCR has seen me leave a competitive sport I started in twenty

years (20 yrs. ) ago.
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I finally have an agreement that one of my harassers won't physically touch me

anymore. Uh.uh ... not so fast. It came from another university.

University officials admit they compiled a three year response stating who was

qualified for DOE-OCR with NO tournament score sheets, i.e., ACTUAL RECORDS ! What

has been MSU's response? They are getting back to DOE-OCR.

University officials claimed a phantom criteria for selection that was not the course

requirements. It stated: "If_ vehicle and financial constz-aints REQUIRE a limited team

size, ..."

A male with three tournaments total met the "alleged" criteria and attended the

National Qualifier: while thirty (30) women with the same number of tournaments or more

could not meet the criteria.

I complained about discrimination, the hostile environment and refused to break the

federal copyright law. The university sentenced me to seven weeks (7 wks.) of

psychological counselling for not being supportive of all
"fellow " team members and a

"
positive

"
representative of the university.

The male members of the team oogled
" Playboy " in a university van traveling U5 to 65

miles per hour; while I was physically restrained by a seat-belt. President Dille's res-

ponse to the Minnesota Department of Human Rights was: "written articles from Playboy

are considered a legitimate resource material in forensics." Immediately following that

incident, the coaches voiced criteria was, "Are you fun in the van?"

DOE-OCR's Tom Adams refused to discuss the males' behavior or the stripping coach.

He told me they have to be "MYOPIC ." Myopic is defined as: "lack of insight or

discernment," "obtuse," "lacking in sharpness of intellect." Let me tell you, that is

EXACTLY what I'm looking for in an investigator. Give me the myopic one any day!

Sometimes ... when I'm talking to OCR ... I just want to say, "Excuse me, excuse me . . .

Have you had one too many brain-freezes at the "7-11"?

The university had no vehicle or financial constraints. They carried forward one-

fifth Il/5th) of their entire budget. Rather than take females, who had beaten males or

who had no male competition, the coach bought video equipment that he had access to on

the campus.

I sent DOE-OCR score sheets to show that we had beaten the males. DOE-OCR

couldn't even read the tournament score sheets to show correctly how the slots were filled

in the L.O.F. Yes, I even have lies in my Letter of Finding ... lies passed on by DOE-

OCR.

I will be happy to detail the lies the university provided to DOE-OCR in their

thirteen page (13 pg. ) letter for any person here today. How can I prove their assertions

are lies ... the university's own actual records!
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If you lie to a federal agency or department under 18 U.S. Code §1001, it is a crime.

If you make 5.8 million dollars and lie to I.R.S., you are a criminal. The university lied

for S.8 million dollars ... that makes them criminals ... and DOE-OCR drove the getaway

car.

This can happen to ANY student under TITLE VI, TITLE IX, ADA or under age

discrimination law.

In the past two years, my family has been totally debilitated. My father is ruined.

I, therefore, dedicate this day to him, to Female #17, and my niece Robin .. who was

born, learned to walk, talk, dance and sing in the time DOE-OCR has refused to enforce

the law.

t/// ^lAH^c-yiy March 2U. 199^

aret A". Jakobson Date of Testimor

Additional Inquiries Contact :

Margaret A. Jakobson
806 Main Avenue

Fargo, North Dakota 58103

Telephone: [701] 232-2772
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CHARGE OF DISCRIMINATION
Department of Human Rights
Bremer Tower, Filth Floor
7th Place & Minnesota St.

St. Paul, MN 55101
(612) 296-5663
ToU-Frce in Minnesota
1-800-652-9747

Aiiy person cloJiiiui^; lu huve bcvu illscriiuuLali-J u^uiiul ki-cau^e u( race,

cnlur, creinl, rtU^iuu, lutiouui ohgui. sex, aioriUii jtjittu, (lisubili(y, a\i€,

|)ubLic iLS,\t.sl.uu:(;, .flatus or ruxiiilioJ suius, as |iruvide<J for ui Cluipter 363
uf tlie MLiiiCMtOi Surules ui iLt: urtriu uf etuploymeut, reul pro|M>rty, pubUc
uccuiuiiiodjtJuut, public lervicea, eilucuUuii. cit^l or busiije^ cuutxacU

uij> flit: u cluir^e wiUiiu oue vt-ur after Uie iillL'>'Lti discruuiuuiury act vnih

Uie Miiiiic&uU Ucpurtiueui ui lluoiuo Kigbu ul Uie abuie jddreu.

1. CHARGING PARTY

Maryarel Ajinc Jakobson
KOo Main Avenue

Farso, North Dakota 58103

DEPARTMENT OF HUMAN RIGHTS USE OhfLY

Caje Number: ED19920023

AcbiowlcJ^cd by;

DuU Filed: Due Dockcud:

l^lnU2- 0EC2 2 1992

2. RESPONDENT

Moorhead State University
1104 - 7th Avenue North

Moorhead, Minnesota 56560

3. The discriiuioatioa was because of:

sex

4. The discriminatioa was in the area of:

educatioa

5. Descnbe the discriminatory act, setting forth in statutory language the violation of Minnesou Statutes,

Section 363.03:

I am a female who attended the above-mentioned educational institution from December 1989

until May 1992.

I have been sexually harassed, verbally demeaned, and denied participation in activities

related to the Respondent's Forensics Team, Speech 010, and Pi Kappa Delta Fraternity, as

have other women students at the University. I was subjected to a hostile

educational/coaching environment and had restrictions placed on my ability to speak because I

had spoken up against discrimination against women on the teajn, class and fraternity. On

February 12, 1992, I was suspended from participation on Respondent's Forensics Team and

threatened with the statement, "you will be the recipient of any negativity that is perceived."

Examples of se.rual harassment include, but are not limited to: On January 24, 1992, a male

member of the Forensics Team brought and circulated pornographic magazines in the

Respondent van. Explicit verbalization pertaining to this material became sexually

demeaning, derogatory and degrading to the females also riding in the van. Appropriate
action was not taken by the advisor; On December 6, 1991, Respondent's Assistant Director

of Forensics, while dancing with me became increasingly and excessively suggestive, sexually
familiar and erotic until I walked away from him, whereupon he proceeded to remove his

clothing while continuing to dance
erotically

and in an exhibitionistic manner; On December

7, 1991, I was subjected to undesired physical contact from Respondent's Director of

Forensics, when I was approached from behind, grabbed by the shoulders and physically held

in place; On February 12, 1992, male students engaged in unprofessional conduct to distract

other (female) competitors; From December 2, 1991, through February 2, 1992, in a Speech
311 course, female members of the class were not provided the same assisuuice in selecting

and rehersing materials for presentations as m:iles were; Respondent's Director and Assistant

Director engaged in derogatory and demeaning statements to women creating a hostile

-over-



154

educational and coaching environment, such as, "Women are the dumbest species on the face
of the earth..." I was treated differently than males that were lesser qualified. In March of

1992, female members of the Respondent Forensics Team were not selected to participate u\

the American Porensics Association District Qualifier, while lesser qualified males were
selected.

I believe that I have been denied the full utilization of and benefit from Respondent's
educational facility, and that my sex is a factor in the Respondent's actions. Furthermore,
that the Respondent has retaliated against me because I opposed the discriminatory and hostile

environment.

I therefore allege that the above-named respondent has discriminated against me in the area of
education on the basis of sex and reprisal in violation of Minnesota Statutes Chapter 363.03
Subd. 5, (I)(2), and Subd. 7 (1).

1292/MVO

.

1 1 Subiichbpd ttod sworn to hcfore me Uiis <.

d^^y
of INVo/kAo ^9Q<0

^io^ar>
E OF NORTH D/UCOTA

M,Cuiimu*u)ftb>l.uo)UN£il,
IWtt

1 kwcar or afrKTU (lta[ I hjvc rc4id this chur^c :inU th;:t i( i^

true lo the bc:;l of u'i> Wiiowlcjj^c. utfunnuiiuu, anti ucucl. i

unUcr:iUnd ihui ihc duiu conuinc^i un Uvu furm inoy be made
pubUc.

I
J, (Slf^nuluic of Cliur^ini; Puny)
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B>^ON DORGAN
NORTH DAKOTA

"EnitEcI States 3cnatE
WASHINGTON. DC 20510-3405

September 1, 1993

Assistant Secretary for Civil Rights Norma Cantu
U.S. Department of Education
500 Mary E. Switzer Building
330 C Street SW
Washington, DC 20202

Dear Assistant Secretary Cantu:

University student Margaret Jakobson has written me about
the frustration she's experienced in trying to resolve a
discrimination complaint.

She's supplied me the attached material regarding the
unfair treatment she felt she experienced on her college's
forensics team. Her complaint was handled by the Department of
Education's Region V Civil Rights Office in Chicago. Ms.
Jakobson feels strongly that the investigating officials did not

aggressively pursue the case. The enclosed documentation points
to a number of discrepancies and unanswered cjuestions in the

inquiry.

Recent information obtained by Ms. Jakobson indicates that
the female -male ratio on the forensics club was 2-1 just a couple
of years ago, but has completely reversed since then to a 1-2
ratio. That dramatic turnabout on a campus which is 60 percent
female is indicative, says Ms. Jakobson, of the problem.

I'd appreciate it if the national office would consider
reopening cnis matter to resolve the concerns cf Jls . Jakobson.
Correspondence should be addressed to me at Box 2250, Fargo, ND
58107. Thank you.

Sinrt r

Byronr L. Dorgan
U.S. 'Senator

BLDrkc

Enclosures

PRINTED ON RECYCLED PAPER

83-150 0-94-6
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS-REGION V

401 SOUTH STATE STREET-TTH FLOOR

CHICAGO. ILLINOIS 60605 1 202
^^^^^ ^^ ^^
DIRECTOR

FEB 2 1994

Dr. Roland Dille
Presidont
Hoorhead State University
11th Street South
Moorhead, Minnesota 56560

Dear Dr. Dille:

Re: 05-92-2099

I am pleased to confirm the agreem«int reached during our recent
telephone conversation, wherein the Office for Civil Rights (OCR) ,

Chicago Regional Office, will provide technical assistance to
Moorhead State University regarding its obligations to students,
faculty, and staff under Title IX of the Education Amendments of
1972, specifically with regard to the issue of sexual harassment.

As I explained, our offer of technical assistance was made in

response to continued concerns of alleged sexual harassment which
were raised by the complainant in the above-referenced matter. I

was asked by our Headquarters Office in Washington, D.C. to respond
to the complainant's concerns and I decided to contact you directly.

While you stated that the allegations were without merit, you agreed
to the provision of technical assistance in further support of the
University's policy and commitment to non-discrimination and its

past actions in addressing, through appropriate corrective actions,
acts of sexual harassment.

I have directed Mr. Wayne G. Cunningham, Sr., Technical Assistance
Coordinator, Postsecondary Education Division, to contact you
shortly to discuss OCR's delivery of technical assistance to the
University.

If you have questions about this letter, please feel free to contact
me at (312) 886-3456 or Dr. Mary Frances O'Shea, Director,
Postsecondary Education Division, at (312) 353-3865.

Sincerely,

Kenneth A. Mines
Regional Director
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Chairman OwENS. Thank you. Could you elaborate a little on the
State of Minnesota's investigation. They proceeded to investigate
these allegations when the Department of Education dismissed the

majority of the allegations?
Ms. Jakobson. They named them in the complaint. In fact, we

sent the same documents. The exact same ones. Minnesota accept-
ed all the incidents, and they're still investigating, but the Univer-

sity has said that they will work toward a settlement if we were
to submit something.
Chairman OwENS. The university said they would work toward

a settlement with you.
Ms. Jakobson. Yes.
Chairman Owens. As a result of the State's case?

Ms. Jakobson. I think Minnesota has made a big difference. I

think that they are still fighting. Moorehead State University has
received an offer of technical assistance which is basically a slap
on the wrist from the Department of Education Office for Civil

Rights.
In fact, DOE-OCR didn't even tell me that today they are at

Moorehead State University basically telling them what the law is.

That's what technical assistance means. Minnesota acted on all of

our allegations.
Chairman Owens. The University failed to provide the Depart-

ment of Education with Title IX compliance assurances as required
by the regulations, or is it your contention that they provided false

assurances; that they provide something, but they were not correct

assurances?
Ms. Jakobson. Are you talking about compliance reports that

they specifically asked for?

Chairman Owens. Yes.
Ms. Jakobson. Okay. Under Title VI(c) which is part of Title IX,

they didn't provide compliance reports. I don't understand. I asked
the investigator specifically if there were compliance reports in my
file. What they did provide was a response to the allegation that

female members were treated differently on the basis of sex when
they were denied participation. As far as a University compliance
report, there isn't a compliance report and there is no affirmative

action plan.
Chairman OwENS. Let me just clearly fix the timing on your

case.

Ms. Jakobson. Okay.
Chairman OwENS. You filed your complaint in March of 1982.

Ms. Jakobson. I filed in March of 1992. Then they were narrow-

ing the complaint which has gone through hearings. The complaint
was narrowed down finally to selecting only one allegation in July
of 1992. So between March, April, May, June, and July they ex-

cluded all of the other allegations.
Then they continued to investigate. When you don't get any

records, you don't know what they are investigating. There's a 13-

page letter here and that's their response. The first page says, "It's

clear from the policies stated in the booklet, that fiscal restraints

limit the number of students who may travel to tournaments."

They are alleging a fiscal restraint and they've got one-fifth of

their budget sitting there. Then they claim the number of tour-
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naments for us, but there is no tournament cumulative score

sheets. They can't even give me a competition record. How can they
state the number of tournaments that there are? The school has
written me back that they can't give me a complete competition
record. How can they file a DOE-OCR response if they can't give
me a competition record?

In fact, the number of rounds of tournaments on specific individ-

uals is incorrect on this. Not only that, on the last page, they sepa-
rated the money by males and females for DOE-OCR.
Now, we have the actual trip advance reports from the school.

They don't separate male and female. Not only that, but they claim

$15,000, $15,000, $15,000 for the three years. The first year, ac-

cording the school's own records, they only had $12,000, not

$15,000; the next year they had $13,200; and the next year they
had $15,000.
Now if we were to believe the amount of money they spent on

the females, and we divide it per hour because we're a per hour

sport, they would have expended $5.13 on females and $7.17 on
males. Now that's almost $2. When we asked DOE-OCR about that

particular argument; how they could do that and why that wasn't

some type of discrimination on the school's part, they said that we
could take that to the U.S. Department of Labor.

Now, I don't really understand. Because of the detailing in the

situations with the statements here, our case is over at the Depart-
ment of Justice, but we feel that you have to try a school official

about providing false statements. For example, they said there was
a district tournament rule that excluded us. There's no district

tournament rule. They claim that the highly competitive nature of

the tournament was not something that the females could take.

I had 35 trophies; the male team had 60. If we were beating the

males in the rounds, I think we were as highly competitive. The
female members of the team won 121 trophies; the males had 60,

so I think we were as highly competitive as they were.

Chairman Owens. You mentioned that a number of females

dropped off. Is that from 1992 to today?
Ms. Jakobson. When I started my last year under the one direc-

tor when I started complaining, there were 31. The two beginning
years are before the allegation year. Then they dropped to 23; then

to 15—I wasn't at the school when it dropped to 15—and then they

dropped to 7.

When he went to the national tournament site this year in Wich-

ita, Kansas, he told female team members they couldn't go, but he

took money out of the advanced budget account for eight students,
five males and one female.

The next female out was a Federal witness in our previous case;

the next one out was female, and the next one out was female, and
the next one out was female and she was a Federal witness. Hey,
in a 15-passenger van, there's room for the six of us.

Chairman OwENS. Did the other female students act as wit-

nesses or file complaints?
Ms. Jakobson. Yes. They acted as witnesses, but the retaliation

that they have seen! DOE-OCR has told us that even though we
have documents to prove what has happened to them, DOE-OCR,
instead of calling them by their numbers—they were given num-
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bers to prevent retaliation—has full intent to release their names.
I was about to fax the release form of one witness but when they
told me they were going to give her name, we said no. I started

competing when I was 11 or 12 years old, and she's given up
enough. She's been denied opportunities this year.
Chairman OWENS. To understand the impact of this on your life,

please tell us what you are doing now?
Ms. Jakobson. I've had to go to another school, North Dakota

State University. Even though the State charges were against one
of my coaches for sexual harassment, he came over and physically
caressed my shoulders, and said, "You did pretty good this last

weekend. Let's see how you do this weekend."
The idea of a person thinking they have so much power; that

they can physically touch people and take pieces of them that you
can never get back, I quit competing because I didn't know what
he was going to do next.

Chairman Owens. This is at the next school?
Ms. Jakobson. Yes. He was coaching at another school. Now that

school did confront him about the incident. He admitted the inci-

dent and has said that he won't do it anymore and they are sup-
posed to be writing me out.

He has said while he is working for them, that won't be continu-

ing. I have ulcers and I have changed my major to sociology. I

make $185 being a high school forensics coach, but I know that I

can never be a college forensics coach because this man is not going
to stop.

I mean if you file State charges and somebody still thinks they
can just do an3d:hing. Physically, emotionally, financially our fam-

ily
—we are our own attorneys. We have three typewriters and a

copier and we live in a building built by my great grandfather in
1906. It's unbelievable. I can sympathize with Mr. Richard when
he talks about budget constraints; that appears to be a common
thing. And the pain.
After we filed against the males about the magazine and with

the State of Minnesota, the school put into their forensics informa-
tion booklet, "You will not use your own moral or ethical standards
to publicly evaluate members of the team." What that said was if

you file complaints, we can kick you off.

Chairman OwENS. Thank you for appearing here. I know it's a

great emotional strain, but we appreciate it.

Mr. Richard, do you believe that the OFCCP has failed to enforce
Affirmative Action Compliance reporting at the Caltech Jet Propul-
sion Laboratory because of incompetent review or total lack of re-

view?
Mr. Richard. I think a combination of both and possibly conspir-

acy with the contractor. Maybe somebody got paid off not to do the
work.
Chairman OWENS. Somebody got paid off meaning what? Some-

body on the OFCCP?
Mr. Richard. That's correct. Why would you give a contractor an

EVE award when you've got the written criteria in front of you
which says you must have had a compliance review within three

years. These guys haven't had one in seven years, so this director
has overriding factors. Then they take this EVE award and display
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it in all of these trials saying, "Look, we're so good, we got an EVE
award. The Department of Labor says we're doing an excellent job."
Is it just coincidence or timing?
Chairman Owens. Did you find these same Affirmative Action

Compliance failures at Martin Marrieta, Whitney Aerospace or any
of the other companies?
Mr. Richard. To be honest with you, I've lived in the South most

of my life and I've been in the West Coast going on five years now.
I've never dealt with the racism in the work force down in the
south like I have out west. I mean, the agenda is hidden. Deep
down, they really don't want to see young black professionals mak-
ing it.

You have to look at the message they^re sending the Department
of Labor and OFCCP, as well as Federal contracting. You can have
all of the degrees you want and you can be brilliant, but as long
as you're not white, you're going to take what we give you. That's
the way I interpreted what I saw.
Based on all of my achievements before I got to that contractor,

I was placed with mostly older white males that had been there 15,
20 years. None of them had degrees. How did they become engi-
neers? And why weren't there any black men working?
Those are the type of things that I asked the Department of

Labor or OFCCP. They can't answer that. You look at that graph
that GAO put out in 1988. I asked the Department of Labor, "Why
is it that African Americans are the only race underutilized on a

managerial and professional level?" They can't answer. If Affirma-
tive Action is working, how come after 35 years, blacks are still the

only ones affected? I don't understand.
The sad part is that these people are making money on Constitu-

tion Avenue; getting paid to do a job they're not doing. So, why
have them? Either fire them and get some new people that care
and are going to do the job, or just get rid of the whole thing. Af-
firmative Action is only on paper right now.

I don't know of any major contractors that have ever been
debarred by the Department of Labor for violating Affirmative Ac-
tion. It's a joke. All of those Federal contractors know that. They
don't do anything.

I can't believe those people are that incompetent; at least I would
hope they're not. It seems to me there's more to it than that. It's

like something is happening and they're looking the other way, and
for whatever reason. Is it monetary, racial? I don't know. Maybe
the subcommittee can find out for me.

I spent all of my money digging in, bugging these guys over the

past three years—making phone calls, faxes, traveling, doing inves-

tigations. I've done their job for them. I gave the job to them, and
they still don't want to admit these guys broke the law. When I

break the law, I go to jail. When they break the law, well, no big
deal.

Meanwhile, I've lost everything I've had. I can't get a job any-
where in Southern California or the country right now because of

the retaliation that's going on. I'm living out of boxes, changing
friends to friends. It's ridiculous but what can I do?

In reference to the timeliness of the complaints, the EEOC has
had my retaliation complaint going on 15 months now. I got a call
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on Monday after they found out I was coming here. "Oh, we're

going to be subpoenaing the work records now." What took you so

long? Why all of a sudden do you want to do it?

The fact of the matter is, the Department of Labor and the

EEOC do not talk to each other. I have told the EEOC that this

contractor has violated laws in not reporting those employment sta-

tistics. Why would a contractor not want to report his employment
statistics? If you look at the utilization numbers I gave you, you'll
see why.
Out of 350-something contractors, you've got only one black male

contractor working in a company that big. All of these guys are get-

ting paid $50,000 or $60,000 a year. You go out to Caltech-JPL to-

morrow. I'll tell you what you'll see. It's like a plantation: Latinos
are doing the landscaping, the blacks are basically in the kitchen,
in the mail room or delivering, and most of the whites have the

high paying jobs. Some don't even have degrees.
Well, they've been there a long time. If these guys aren't going

to do their job, then do away with it.

Chairman OwENS. Has there been any further movement or posi-
tive impact on your case with OFCCP as a result of the investiga-
tion of your complaint by EEOC?
Mr. Richard. Well, I don't think the EEOC and the Department

of Labor have been talking to each other. It's basically me talking
to them. Supposedly they are going to go back and do a quality as-

surance check of this past compliance review that they had.

Oh, incidently, they had a compliance review at the lab running
concurrently with the six other lawsuits that were in court and
they waited until all lawsuits were settled to announce the compli-
ance review is finished and they did not find that African Ameri-
cans were being underutilized in those high paying job positions.
So the answer to your question is it appears that they don't want

to do their job; they are purposely against doing what they are sup-
posed to do: enforce Executive Order 11246.
Chairman OWENS. You filed your case when?
Mr. Richard. Well, I filed my case with the EEOC on May 16,

1991, and I got my right to sue letter on May 15, 1992. I filed an
additional retaliation complaint that's currently pending with the

EEOC on December 28, 1992, and it's still active. Like I was told

Monday, they're finally getting ready to issue a subpoena to

produce work records, and complete their onsite investigation, but
I've already done it for them.

They know these guys are hiding something. They've got the sta-

tistics. I should have never been laid ofi". They brought in people
less qualified than me. The gerrymandered the job descriptions and
titles for whomever they want to put in there. It's like they're bent
on keeping who they want working in those high paying jobs.
Whites make up 90 percent of their payroll because they always
get the high paying jobs. Minorities pay X amount of money in

taxes in this country and we should at least get X amount of the

jobs, and that's not happening. They keep saying, "We're working
on it." How much longer is it going to take?
Chairman Owens. Well, thank you very much for your testi-

mony. I know it also pains you to talk about this. Our government
certainly has failed to carry out the intent of Congress in its imple-
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mentation of these laws. You might have heard me say earlier that

it's not by accident that OFCCP was among the agencies, under the

Reagan and Bush Administrations, that were directed to do noth-

ing to upset employers.
It was an understanding, a partisan approach to the enforcement

of civil rights laws.

The present administration is supposed to be different, and we
will go forward, as Members of Congress with oversight responsibil-

ity, to challenge the administration to show us they have a dif-

ferent philosophical set of instructions for these agencies.
Thank you again, both of you, for your testimony.
The hearing of the subcommittee is now adjourned.
[Whereupon, at 12:21 p.m., the meeting of the subcommittee was

adjourned, subject to the call of the Chair.]

[Additional material submitted for the record follows.]
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Statement of Cass Ballenger, a Representative in Congress from the State
OF North Carolina

I would like to thank you for joining us this morning. Each of you brings a unique
perspective to the subcommittee's examination of the EEOC—a perspective which
I beneve will help focus our efforts to restore public confidence in the agency. One
of the most important roles of the Congress is oversight, and the need for that role

is most urgent when citizens, such as you, voice complaints regarding an important
agency like the EEOC. I share your concerns about the effectiveness and responsive-
ness of the Equal Employment Opportunity Commission, and I look forward to hear-

ing your comments regarding your experiences with the agency.
We are all familiar with the crisis that presently overwhelms our Nation's leading

civil rights enforcement agency. The absence of key administration appointees, inad-

equate staffing, poor management, slow-moving investigations, and an inefficient

system of claims processing have all contributed to a crippling of the agency.
In view of the fact that the scope of the EEOC's responsibilities has been greatly

expanded since its creation, with sex discrimination and discrimination against per-
sons with disabilities, now is to time to act. Our swift action will not only benefit

you, but it will also benefit the countless other Americans who seek the EEOC's as-

sistance in the future. Moreover, change at the agency will also help the many busi-

nesses-both small and large
—who EEOC charges every year.

Again, I thank each of you for coming today, and I look forwaird to hearing your
comments. Thank you.
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1605 Monroe Street #106
P.O. Box 14084
Madison, WI 53714-0084
February 16, 1994

The Honorable Major R. Owens
2305 Rayburn House Office Building
U.S. House of Representatives Ff;A 9 S tOQi
Washington, D.C. 20515 taoCO KXn

Dear Representative Owens:

My name is Winston Smart and I am a Black resident of Madison,
Wisconsin. Allow me to say, at the outset, that I fully realize

you are not the elected Congress person from my state who directly
represents me. I have already written my appropriate Congress
persons. However, since I have important information pertinent to

equal employment opportunity to all Black Americans, I am writing
to you as a member of the Congressional Black Caucus. I

respectfully ask you not to disregard my communication merely
because of ray zip code.

You are no doubt aware of the vital role given to the United
States Equal Opportunity Commission (EEOC) to protect the

employment rights of Black Americans. Insofar as your public
service seeks to protect and enhance the legal rights of Black

people, especially their right to equality of opportunity, I can

provide you with documented information germane to your work. I

seek no personal benefits, favors or privileges from your office.

Very shortly, a colleague of mine will visit your office in

Washington, D.C. with a documented affidavit outlining serious
misconduct committed by the EEOC. He will leave this affidavit
with your staff person in charge of civil rights issues. This
affidavit provides you with a striking account of techniques being
used by the EEOC, acting under the cover of confidentiality, to
frustrate and impede the civil rights of qualified, educated Black

people. Insofar as your constituents are having problems with the

EEOC, my affidavit gives relevant evidence of actual EEOC conduct.

I will be happy to discuss these EEOC techniques with you and

your staff, and to assist you in your critical work of protecting
the hard-won employment rights of your Black constituents. Feel
free to have your staff person contact me at (608) 257-7777.

Thank you for your attention.

Sincerely, f

Smart
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AFFIDAVIT OF WINSTON I. SMART, CHARGING PARTY

STATE OF WISCONSIN )

) SS
COUNTY OF DANE

)

WINSTON I. SMAPT, being first duly sworn on oath deposes and

states as follows:

1. I am the Complainant/Charging party in four Title Vll (of

the Civil Rights Act of 1964) charges filed with the EEOC. These

relevant charge sheets are on Pages Al, A2 , A3 and A4 of the

Appendix to this Affidavit.

2. The First Charge involves race discrimination by the

employer, the University of Illinois, an arm of the Government of

the State of Illinois. This charge was filed by letter and charge

form in July-August, 1991. See page Al.

3. The other three charges involve retaliation by the

University against me in violation of Title VII of the Civil Rights

Act of 1964, 42 U.S.C. § 2000e-3.

4. The second charge (first retaliation charge) was filed in

March, 1992. See Page A2 . The basis of this charge was that the

employer, a governmental entity of the State of Illinois, had sued

me for defamation of the University. A governmental entity in the

United States is not allowed to sue for defamation.

5. The third charge (second retaliation charge) was filed in

August, 1992. See pages A3. The basis of this charge was that the

employer instigated and financed an appeal in the name of one of

its employees (Purnell) against me in the United States Court of

Appeals for the Seventh Circuit.
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6. The fourth charge (third retaliation charge) was filed in

early August, 1992. See page A4 . The basis of that charge was

that the employer refused to consider me for a second position it

created after I complained about racial discrimination against me

in the selection of a less qualified candidate (with two F's in two

recmired courses) for the first position. See newspaper article,

"UI creating professor post after applicant complains," Champaign-

Urbana News Gazette, July 14, 1991. Appendix, pages A66-A68.

7. On September 28, 1993, more than two years after I filed

my first charge, the EEOC issued a determination on my first charge

(discrimination) . A copy of the EEOC's determination is attached.

See Pages A5-A6. The EEOC did not grant me the right to sue the

employer as the EEOC is required to do by Title VII when if decides

against the charging party.

8. On the same day, September 28, 1993, eighteen (18) months

after filing my second charge, the EEOC issued a determination on

my second charge. The EEOC's investigation claims it found no

evidence of retaliation. The EEOC granted me the right to sue on

my second charge. A copy of the determination and right to sue on

my second charge is found on Pages A7-A8. I have since brought suit

in federal district court on my second EEOC charge.

9. On same day September 28, 1993, thirteen (13) months

after filing my third charge, the EEOC issued a determination on my

third charge. Again, the EEOC found no evidence of retaliation and

the EEOC granted me the right to sue. A copy of the determination

and right to sue on my third charge is found on pages A9-A10. I
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have since brought suit in federal district court on my third

charge.

10. As of today's date (January 18, 1994), the EEOC has not

issued a determination on my fourth charge. A copy of that charge

is found on page A4 .

11. The EEOC has informed a federal legislator the my fourth

charge was filed on "January 12, 1993." A copy of that EEOC letter

is found on page All. (Third Paragraph, First Sentence). The date

stated on my signed and notarized charge form is August 7, 1992.

The EEOC has verbally confirmed to me that the particular charge

form, and correspondence dated 1992 related to that charge, is in

its files. The EEOC has declined to provide a written response

confirming the same.

12. In the course of dealing with my complaints against the

employer, EEOC has committed several acts of deliberate and

intentional misconduct which have benefitted the employer and which

have injured me. I have summarized these below.

MISCONDUCT BY THE EEOC

ITEM I. The EEOC has deliberately and intentionally

falsified the date on my fourth charge (third retaliation charge) .

That charge form was executed before a Wisconsin notary public and

was sent in the mail on August 7, 1992. Also, there is

correspondence in the file related to that charge dated August 31,

1992. .See page A13 .

The EEOC has changed the date of my fourth charge to "January

12, 1993." See Appendix, Letter to U.S. Senator Herb Kohl dated
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June 7, 1993, page All. It appears that one reason for falsifying

the date of the third retaliation charge was to justify a further

delay in issuing a determination on that charge.

ITEM II. The EEOC took over two years (July-August 1991 to

September 28, 1993) to investigate my charge of race discrimination

which turned on one simple issue, "who was more qualified for the

job, the person hired (Purnell) or myself?" There were no other

issues to be investigated because I had proved my prima facie case

by showing that:

(1) There was a vacancy;

(2) I had applied for the position;

(3) I was qualified for the position;

(4) I was rejected for the position, and someone similarly

qualified for the position (Purnell) was selected.

The EEOC had before it in 1991 the Position Vacancy Announcement

(See Appendix, page A14) and full details of the qualifications of

both applicants. Yet the EEOC took two years plus to "investigate"

and make a decision as to who was more qualified.

ITEM III. For over two years, the EEOC promised to invite me

to their Chicago office and let me see copy of the investigator's

report on my charges prior to issuing a final determination. I was

asked to be patient because the staff was burdened with many cases

and undermanned. I had no choice but to accept the EEOC's

promises. On September 27, the EEOC telephoned me and informed me
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that they had made a determination on three of my charges. i

reminded the official (a so called enforcement manager) of the

EEOC's promise to let me see the investigation report. My request

to see the investigation report was denied.

ITEM IV. For over two years, the EEOC had continually promised

to invite me to its Chicago office and discuss with me the contents

of the investigator's report on my charges prior to issuing a final

determination on my charges. On September 27, 1993, the EEOC (an

"enforcement manager") refused to discuss with me in the EEOC

office (as promised) the contents of the investigator's report. On

September 28, 1993, the EEOC issued a determination on three of my

charges. The EEOC investigation reports, and their contents, are

being hidden from me, the Charging Party.

ITEM V. The EEOC rejected my first charge (race

discrimination) . Yet the EEOC refused to issue a right to sue

letter on that charge. Without a right to sue letter, a victim of

discrimination cannot file a Title VII lawsuit. The EEOC has

absolutely no authority to deny a right to sue letter to a Charging

Party whose charge it has denied. If the EEOC is so certain that

there was no discrimination, why is the EEOC preventing this

charge, and the EEOC investigation of it, from being scrutinized by

a federal court? The EEOC is fully aware that its denial of a

right to sue letter is preventing a federal court from reviewing

its actions and hearing my complaint of race discrimination.
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ITEM VI. The EEOC is actively preventing me from bringing a

Title VII case against the employer by denying me a right to sue

letter. The EEOC's violation of Title VII serves to benefit the

employer which has already benefitted from the EEOC taking two

years-plus to investigate a simple issue (who was more qualified?)

and to issue a determination.

ITEM VII. The EEOC is fully aware that delay benefits an

employer and hurts a Charging Party who is unemployed. Yet the

EEOC took more than two years to determine that the person hired

was "more qualified" than I. For two years, the EEOC appealed to

the Charging Party's "patience and understanding" with excuses of

"staff shortages" and "heavy caseloads". The EEOC did not need two

years to determine if one applicant was more qualified than another

at the time of his selection (April-June, 1990). So the EEOC

deliberately dragged its feet for the better part of two years,

knowing fully well that such delay was hurting the Charging Party.

ITEM VIII. The EEOC falsified the qualifications for the

job that was advertised. The EEOC did this by concentrating on

qualifications that were (1) not mentioned in the position vacancy

announcement (Appendix, page A14) and/or (2) totally unnecessary

for the job and/or (3) not possessed by the complainant. It was by

thus falsifying the qualifications for the job that the EEOC could

find the selectee "more qualified."
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ITEM IX. In de-uermining that Purnell was more qualified, the

EEOC ignored the nationally advertised qualifications (both

"necessary" and "desirable" for the position when deciding who was

more qualified for the job. For example, the position vacancy

announcement (page A14) called for a list of publications. since

Purnell openly admitted in his letter of application ( Page A24,

second paragraph, third sentence) of Appendix) that he had "not yet

published," the EEOC ignored this qualification, and the

publication qualifications of the Charging Party.

ITEM X. The EEOC accepted the employer's trick of using non-

advertised qualifications to make the person hired appear more

qualified. Hence all the employer has to do to "defeat" my charge

of discrimination with the EEOC was to change the qualifications

for the job, after a victim of discrimination complains, to include

qualifications the employer knows the complainant does not possess.

ITEM XI. The EEOC used qualifications earned by Purnell after

he was hired to make him "more qualified" than I. The EEOC

verbally claimed that the Purnell had "continuing education"

teaching experience. The Charging Party produced documentary

evidence to the EEOC (See pages A48-A58) showing that such

"continuing education teaching experience" was earned after Purnell

was hired for the job in August, 1990, and hence could not have

influenced his selection. Purnell 's letter of application,

reproduced in the Appendix, (pages A23-A24) makes absolutely no
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mention or claim of having taught continuing education classes. In

spite of this clear evidence that it was being deceived by the

employer, the EEOC accepted such qualifications earned after hiring

to make Purnell appear "more qualified."

ITEM XII. Early in the investigation of my complaint, I

requested of the EEOC, and it agreed, that it would get my response

to statements made by the employer and others about the

qualifications of the person hired and myself. The EEOC reneged on

this promise and accepted uncritically statements about

qualifications of candidates without giving me the opportunity to

respond to them. For example, the EEOC accepted a statement by the

employer that Purnell had taught continuing education classes and

used that statement to make him "more qualified." However, these

classes were held in Illinois after Purnell got the job at the

University of Illinois.

ITEM XIII. The EEOC refused to enforce (or to even discuss

with me) the anti-retaliation provisions of Title VII against the

employer. Title VII outlaws retaliation by an employer against an

individual who files a Title VII charge or engages in other

protected activity, including an exposure or protest of the

discriminatory practices of an employer. Verbal and written

complaints and charges by the charging Party were ignored and given

absolutely no response or attention by the EEOC. As early as

December 12, 1991, five weeks before the employer sued the Charging
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Party for defamation of a governmental entity, the Charging Party

informed the EEOC that he had been threatened by a criminal defense

attorney hired by the University. See Appendix, pages A59-A62.

ITEM XIV. The EEOC allowed the University to retaliate against

me with impunity while it refused to investigate my three charges

of retaliation. The anti-retaliation provisions of Title VII meant

nothing to the EEOC. As early as December 12, 1991, I informed the

EEOC by letter of such intended retaliation. See Appendix, page

A59-A62. Yet the EEOC did nothing to dissuade or discourage the

employer from its course of retaliation. Instead, the EEOC's

silence and delay encouraged the University to retaliate.

ITEM XV. The EEOC actively and closely coordinated its

refusal to issue or discuss the investigation report with me with

the University's campaign of retaliation against me. In April

1993, the attorney retained by the University, Beckett, convinced

the judge to force me to attend in person a settlement conference.

The University offered to pay me $20. OOP. 00 and have its employees

drop their claims against me if I would drop my EEOC claims (among

others) against the University and its personnel. I refused.

Around September 20, 1993, it became obvious to the employer and to

the EEOC that I had successfully withstood twenty months (20) of

continuous retaliation (by offensive defamation litigation) by the

University, and that I was challenging the University's retaliatory

conduct in the United States Court of Appeals for the Seventh
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Circuit. It was only then the EEOC decided to suddenly issue its

determination on two of my charges of retaliation by offensive

defamation litigation. It continued to ignore my third retaliation

charge (retaliation by refusing to consider for employment in a

subsequent vacancy) which was filed a few days after my second

retaliation charge. To this very day, it continues to ignore my

third retaliation charge and it has falsified the date of that

charge.

ITEM XVI. The EEOC assisted the employer to pauperize and

weaken the Charging Party. The employer retaliated against the

charging party by using public funds to sue him for $2.4 million in

a foreign state three hundred and fifty miles from his home for,

among other things, defamation of a governmental entity. By

dragging its feet on its investigation of the Charging Party's

charges of retaliation, the EEOC caused the complainant to suffer

untold hardship and expense in state court, federal district court

and the federal appeals court. The EEOC was fully aware that the

employer was spending public funds and had relatively unlimited

funds, while the complainant was using his personal resources to

defend himself from this retaliation. The EEOC provided valuable

assistance to the employer by looking the other way and refusing to

even discuss with the charging party or the employer the anti-

retaliation provisions of Title VII.

ITEM XVII. The EEOC actively withheld its determination on
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my retaliation charges until the effect of the employer's

retaliation could h^-^ve the maximum possible effect on me. At no

time did the EEOC make any effort to even caution or remind the

employer of the existence of the anti-retaliation provisions of

Title VII that the EEOC is supposed to enforce.

ITEM XVIII. The EEOC (on September 28, 1993) issued a

sudden decision when it became obvious that I had successfully

withstood the retaliation of the employer, that its inaction during

those 18 months of retaliation had become blatant and that the

University's major act of retaliation against me (making me stand

trial for defamation) had been postponed (to at least January 31,

1994) because I had challenged the University's retaliation against

me in the United States Court of Appeals for the Seventh Circuit.

The EEOC would have had a harder time explaining a longer period of

inaction in response to a retaliation charge. So the EEOC rushed

to issue a sudden determination, but on only two of the three

retaliation charges.

ITEM XIX. The EEOC refused to recognize clear United States

federal law when it issued its determination on my second and third

charges (first and second retaliation charges) . Under federal law,

the University of Illinois is an instrumentality of the Government

of the State of Illinois. As such, it is required to abide by the

United States Constitution. The First Amendment allows individuals

to criticize, complain about and petition the government about the
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University's conduct. The Fourteenth Aroendment prohibits the

University from engaging in racial discrimination. The First and

the Fourteenth Amendments combined allow an individual to

criticize, complain and petition the government about racial

discrimination by a governmental entity such as the University.

Further, the University is prohibited by the Civil Rights Act of

1870 (42 U.S.C. § 1983) from retaliating against a person who

exercises a constitutional right.

Under federal law, a governmental entity such as the

University of Illinois cannot sue for defamation. New York Times v.

Sullivan . 376 U.S. 254, 84 S. Ct. 710, 11 L.Ed. 2d 684 (1964); City

of Philadelphia v. Washington Post Company . 487 F. Supp. 897 (E.D.

Pa. 1979) ; Edqartown Police Patrolmen's Association v. Johnson . 522

F. Supp. 1149 (D. Mass. 1981) . The Charging Party brought this

rule of federal law to the attention of the EEOC. However, the

EEOC, a federal agency, refused to recognize this federal rule of

law when it supposedly investigated the retaliation by the

University of Illinois which sued the Charging Party for defamation

of the University and sought $600,000.00 in damages from the

Charging Party.

And there are other instances where the EEOC just refused to

recognize federal (United States) law. In every such instance, the

application of federal law would have benefitted the Charging

Party .

In December, 1992, nine months before the EEOC issued its

Determinations, the Charging Party asked the EEOC for a commitment
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that it would apply federal (United States) law in his case. See

Appendix, pages A63-A64. The EEOC declined to give the Charging

Party a commitment to the Charging Party that it would apply

federal (United Stares) law in the investigation and determination

of his case. It was only when the Charging Party asked his

Congressman to obtain such a commitment that the EEOC promised in

writing "to evaluate all the evidence obtained under the

appropriate theory of employment discrimination and in accordance

with applicable federal law." See Appendix, page A65. By refusing

to recognize the United States Constitution (the First and the

Fourteenth Amendments) and other federal law (including 42 U.S.C.

§ 1983), the EEOC reneged on its commitment to apply federal

(United States) law.

ITEM XX. As il the foregoing was not bad enough, the EEOC

refused to recognize state law which was exactly the same as United

States federal law. In every single state of this country, a

governmental entity cannot sue for defamation. Both federal and

state courts in Illinois recognize the University of Illinois as an

instrumentality of the Government of the State of Illinois.

Indeed, the rule that a governmental entity cannot sue for

defamation arose in the state of Illinois itself, seventy years

ago. City of Chicago v. Tribune Co. , 307 111. 595, 139 N.E. 86

(Supreme Court of Illinois 1923) .

This case was so important that it has been cited by courts

all across the country, including the United States Supreme Court

itself. New York Times , above. The Charging Party brought this
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Illinois legal rule to the attention of the EEOC, but the EEOC

refused to recognize it in its determinations. It was clear that

when the University sued the Charging Party for defamation and

forced him to answer a lawsuit in a foreign state three hundred and

fifty miles from his home, the University was acting in violation

of Illinois state law. Anticipating a defeat and the imposition of

court sanctions for filing as frivolous lawsuit, the University

hastily withdrew its defamation lawsuit against the Charging Party

(See Appendix, page A69) thereby admitting that its defamation

lawsuit and its claim for $600,000.00 in damages against the

Charging Party was bogus. Yet the EEOC failed to find that the

filing of the lawsuit against the Charging Party was an act of

retaliation prohibited by Title VII.

U
Winston I. Smart

SUBSCRIBED and SWORN to before me,
a Notary Public, this 18th day of
January, 1994

Conn.. ^,
^-^^'-^
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