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THE SPIRIT OF LAWS

BOOK XXIII

OF LAWS IN THE RELATION THEY BEARTO THE
NUMBER OF INHABITANTS

1.—Of Men and Animals with respect to the Multiplication of
their Species

“ Delight of human kind,s and gods above;
Parent of Rome, propitious Queen of Love;
* * * * * * * *
For when the rising spring adorns the mead,
And a new scene of nature stands display’d;
When teeming buds, and cheerful greens appear,
And western gales unlock the lazy year;
The joyous birds thy welcome first express,
Whose native songs thy genial fire confess:
Then savage beasts bound o’er their slighted food,
Struck with thy darts, and tempt the raging flood:
All nature is thy gift, earth, air, and sea;
Of all that breathes the various progeny,
Stung with delight, is goaded on by thee.
O’er barren mountains, o’er the flow’ry plain,
The leafy forest, and the liquid main,
Extends thy uncontroll’d and boundless reign.
Thro’ all the living regions thou dost move,
And scatter’st where thou go’st the kindly seeds of love.”

HE females of brutes have an almost constant fecundity.

But in the human species, the manner of thinking, the
character, the passions, the humor, the caprice, the idea

of preserving beauty, the pain of child-bearing, and the fatigue
of a too numerous family, obstruct propagation in a thousand

different ways.
a Dryden’s “ Lucréce.”
VoL II.—1 1



2 MONTESQUIEU

2—Of Marriage

The natural obligation of the father to provide for his children
has established marriage, which makes known the person who
ought to fulfil this obligation. The people b mentioned by Pom-
ponius Mela ¢ had no other way of discovering him but by re-
semblance.

Among civilized nations, the father is that person on whom
the laws, by the ceremony of marriage, have fixed this duty,
because they find in him the man they want.d

Among brutes this is an obligation which the mother can
generally perform; but it is much more extensive among men.
Their children indeed have reason; but this comes only by slow
degrees. It is not sufficient to nourish them; we must also di-
rect them: they can already live; but they cannot govern them-
selves.

Illicit conjunctions contribute but little to the propagation
of the species. The father, who is under a natural obligation
to nourish and educate his children, is not then fixed; and the
mother, with whom the obligation remains, finds a thousand
obstacles from shame, remorse, and constraint of her sex and
the rigor of laws; and besides, she generally wants the means.

Women who have submitted to public prostitution cannot
have the convenience of educating their children: the trouble
of education is incompatible with their station; and they are so
corrupt that they can have no protection from the law.

It follows from all this that public continence is naturally con-
nected with the propagation of the species.

3.—Of the Condition of Children

It is a dictate of reason that when there is a marriage, chil-
dren should follow the station or condition of the father; and
that when there is not, they can belong to the mother only.e

4.—Of Families

It is almost everywhere a custom for the wife to pass into the
family of the husband. The contrary is without any inconven-

b The Garamantes. e For this reason, among nations that

¢ Lib. 1. cap. viii. . have slaves, the child almost always fol-

d*‘ Pater est quem nuptiz demon- lows the station or condition of the
strant.” mother.










































































































































































































































8o MONTESQUIEU

not more fatal to make an ill use of them than to carry them, is
not agreeable to the nature of things.

It follows, moreover, that the applauded action of that em-
peror, who caused a baker to be impaled whom he found guilty
of a fraud, was the action of a ruler who knew not how to be
just without committing an outrage on justice.

25.—That we should not follow the general Disposition of the
civil Law, in things which ought to be subject to particular
Rules drawn from their own Nature

Isit a good law that all civil obligations passed between sailors
in a ship in the course of a voyage should be null? Francis
Pirard tells us d that, in his time, it was not observed by the
Portuguese, though it was by the French. Men who are to-
gether only for a short time, who have no wants, since they are
provided for by the prince, who have only one object in view,
that of their voyage, who are no longer in society, but are only
the inhabitants of a ship, ought not to contract obligations that
were never introduced but to support the burden of civil society.

In the same spirit was the law of the Rhodians made at a time
when they always followed the coasts; it ordained, that those
who during a tempest stayed in a vessel should have ship and
cargo, and those who quitted it should have nothing.

d Chap. xiv. p. 12
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320 MONTESQKXTEC

are full of gallantry founded on the idea of love joined to that
of strength and protection.

Such was the crigin cf gallantry, when they formed the no-
tion of an extracrdinary race of men, who at the sight of a vir-
tuous and beamiful lady m distress were inclined to expose
themselves to all hazards for her sake, and to endeavor to please
ber in the common actions of life.

Our romances of chivalry tlattered this desire of pleasing, and
communicated to a part of Europe that spirit of gallantry which
we may venture to afirm was very kttle known to the ancients.

The prodigious luxury of that immense city of Rome en-
couraged sensuous pleasures. The tranquillity of the plains of
Greece gave rise to the description of the sentiments of love.
The idea of knights-errant, protectors of the virtue and beauty of
the fair sex, led to that of gallantry.

This spirit was continued by the custom of tournaments,
which uniting the rights of valor and love, added still a consider-
able importance to gallantry.

23.—Of the Code of Laws on judicial Combats

Some perhaps will have a curiosity to see this abominable cus-
tom of judiciary combat reduced to principles and to find the
groundwork of such an extraordinary code of laws. Men,
though reasonable in the main, reduce their very prejudices to
rule. Nothing was more contrary to good sense, than those
combats, and yet when once this point was laid down, a kind of
prudential management was used in carrying it into execution.

In order to be thoroughly acquainted with the jurisprudence
of those times, it is necessary to read with attention the regula-
tions of St. Louis, who made such great changes in the judiciary
order. Défontaines was contemporary with that prince; Beau-
manoir wrote after him; f and the rest lived since his time. We
must, thercfore, look for the ancient practice in the amendments
that have been made of it.

24.—Rules established in the judicial Combat

When there happened to be several accusers, they were obliged
to agreceamong themselves that the action might be carried on by
a single prosecutor; and, if they could not agree, the person be-

¢ See the Greek romances of the Middle Age. f In the year 1283,









































































































THE SPIRIT OF LAWS 155

I should have been more diffuse at the end of this book, and,
entering into the several details, should have traced all the in-
sensible changes, which from the opening of appeals have formed
the great corpus of our French jurisprudence. But this would
have been ingrafting one large work upon another. I am like
that antiquarian ¢ who set out from his own country, arrived in
Egypt, cast an eye on the Pyramids and returned home.

¢ In the * Spectator.”



BOOK XXIX
OF THE MANNER OF COMPOSING LAWS

1.—Of the Spirit of a Legislator

SAY it, and methinks I have undertaken this work with
no other view than to prove it, the spirit of a legislator
ought to be that of moderation; political, like moral

good, lying always between two extremes.s Let us produce an
example.

The set forms of justice are necessary to liberty, but the
number of them might be so great as to be contrary to the
end of the very laws that established them; processes would
have no end; property would be uncertain; the goods of one
of the parties would be adjudged to the other without examin-
ing, or they would both be ruined by examining too much.

The citizens would lose their liberty and security, the ac-
cusers would no longer have any means to convict, nor the
accused to justify themselves.

2.—The same Subject continued

Cecilius, in Aulus Gellius,b speaking of the law of the
Twelve Tables which permitted the creditor to cut the insolv-
ent debtor into pieces, justifies it even by its cruelty, which
hindered people from borrowing beyond their ability of pay-
ing.c Shall then the cruellest laws be the best? Shall good-
ness consist in excess, and all the relations of things be de-
stroyed?

3.—That the Laws which seem to deviate from the Views of the
Legislator are frequently agreeable to them

The law of Solon which declared those persons infamous
who espoused no side in an insurrection seemed very extra-

a Arist. * Polit.” T. ever established: the opinion of some
b Book XXII. chap. i. civilians, that the law of the Twelve
¢ Cecilius says, that he never saw nor Tables meant only the division of the
read of an instance, in which this pun-  money arising from the sale of the

ishment had been inflicted; but it is debtor, seems very probable.
likely that no such punishment was

156










































CHOICE EXAMPLES OF EARLY PRINTING AND
ENGRAVING.

Fac-similes from Rare and Curious Books.

EARLY VENETIAN PRINTING.

From the Roscanell della Musica of Pietro Fiorentino.  Printed by Bernardo
and Matteo e Vitali at Venice in 1323 A copy of the work may be seen in the
Hiblioteea Marciana



















































































































































THE SPIRIT OF LAWS 217

they were often granted in the assemblies of the nation, and,
in fine, because as it was the interest of the nobility to receive
them it was likewise the king’s interest to grant them. These
families were distinguished by their dignity of trusty men, and
by the privilege of being qualified to swear allegiance for a fief.
In the following book s I shall demonstrate how from the cir-
cumstances of the time there were freemen who were permitted
to enjoy this great privilege, and consequently to enter into the
order of nobility. This was not the case at the time of Gon-
tram, and his nephew Childebert; but so it was at the time of
Charlemagne. But though in that prince’s reign the freemen
were not incapable of possessing fiefs, yet it appears, by the
above-cited passage of Tegan, that the emancipated serfs were
absolutely excluded. Will the Abbé du Bos, who carries us to
Turkey to give us an idea of the ancient French nobility;¢
will he, I say, pretend that they ever complained among the
Turks of the elevation of people of low birth to the honors and
dignities of the state, as they complained under Louis the De-
bonnaire and Charles the Bald? There was no complaint of
that kind under Charlemagne, because this prince always dis-
tinguished the ancient from the new families; which Louis
the Debonnaire and Charles the Bald did not.

The public should not forget the obligation it owes to the
Abbé du Bos for several excellent performances. It is by
these works, and not by his history of the establishment of the
French monarchy, we ought to judge of his merit. He com-
mitted very great mistakes, because he had more in view the
Count of Boulainvilliers’s work than his own subject.

From all these strictures I shall draw only one reflection:
if so great a man was mistaken how cautiously ought I to tread ?

Chap. hy,” vol. book VI. ch iv.
:“ Ea:':ab%shment of the French Mon- ;;:. o Vo & op. V. B














































































THE SPIRIT OF LAWS 243

When Pepin was crowned the title of king was united to the
highest office; when Hugh Capet was crowned it was annexed
to the greatest fief.

17.—A particular Circumstance in the Election of the Kings of
the Second Race

We find by the formulary of Pepin’s coronatian that Charles
and Carloman were also anainted,t and blessed, and that the
French nobility bound themselves, on pain of interdiction and
excommunication, never to choose a prince of another family.»

It appears by the wills of Charlemagne and Louis the De-
bonnaire, that the Franks made a choice among the king’s
children, which agrees with the above-mentioned clause. And
when the empire was transferred from Charlemagne’s family,
the election, which befare had been restricted and conditional,
became pure and simple, so that the ancient constitution was
departed from.

Pepin, perceiving himself near his end, assembled the lords,
both temporal and spiritual, at St. Denis, and divided his king-
dom between his two sons, Charles and Carloman.v We have
not the acts of this assembly, but we find what was there trans-
acted in the author of the ancient historical collection, pub-
lished by Canisius, and in the writer of the Annals of Metz,w
according to the observation of Baluzius.x Here I meet with
two things in some measure contradictory; that he made this
division with the consent of the nobility, and alterwards that
he made it by his paternal authority. This proves what I said,
that the people’s right in the second race was to choose in the
same family; it was, properly speaking, rather a right of ex-
clusion than that of election.

This kind of elective right is confirmed by the records of the
second race. Such is this Capitulary of the division of the
empire made by Charlemagne among his threce children, in
which, after settling their shares, he says,y “ That if one of the
three brothers happens to have a son, such as the people shall
F:a}:col ')E‘ th(;f B:‘r:idncn}:;“:";m of :’ul‘l"'o::!1 ei( “'ufﬁom. antiqua.”

“Ut unquam de alterius lumbis xEdmon of the Capitularies, tom. {.
regcm in zvo ‘)rrsumam cligere sed ex

ipsorum.’ sth of the ** Historians yln the 18t Ca lmlary ol the year
of France,” p 10. Sof. Ralugius’s odp 'l-








































































THE SPIRIT OF LAWS 267

When the fiefs became hereditary, the law relating to the order
of succession must have been in relation to the perpetuity of fiefs.
Hence this rule of the French law,  estates of inheritance do not
ascend,” # was established in spite of the Roman and Salic laws.q
It was necessary that service should be paid for the fief; but a
grandfather or a great-uncle would have been too old to per-
form any service; this rule thus held good at first only in regard
to the feudal tenures, as we learn from Boutillier.r

When the fiefs became hereditary, the lords who were to see
that service was paid for the fief, insisted that the females who
were to succeed to the feudal estate, and I fancy sometimes the
males, should not marry without their consent; insomuch that
the marriage contracts became in respect to the nobility both of
a feudal and a civil regulation.s In an act of this kind under the
lord’s inspection, regulations were made for the succession, with
the view that the heirs might pay service for the fief: hence none
but the nobility at first had the liberty of disposing of successions
by marriage contract, as Boyer f and Aufrerius # have observed.

Itis needless to mention that the power of redemption founded
on the old right of the relatives, a mystery of our ancient French
jurisprudence I have not time to unravel, could not take place
with regard to the fiefs till they became perpetual.

Italiam, Italiamv..........

I finish my treatise of fiefs at a period where most authors
commence theirs.

# Book IV. “de feudis,” tit. sg. of a fief shall give security to the lord,
¢ In_the title of * allodia.” R that she shall not be married without
r‘ Somme Rurale,” book I. tit. 76, his_consent.

P. 427. ¢ Decision 155, No. 8 and 204; and
s According to an ordinance of St. 0. 38.

Louis, in the year 1246, to settle the % In Capell. Thol. decision 453.

customs of Anjou and Maine; those v * ZEneid,” lib. III. v. s23.

who shall have the care of the heiress
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SPECIAL INTRODUCTION

setshire, February 3, 1826, and died March 24, 1877.

His father was the managing director of Stuckey’s
Banking Company ; his mother was Miss Stuckey, a woman of
brilliant parts. At University College, London, he received
the bachelor’s degree in 1846, with a mathematical scholarship;
and the Master’s degree in 1848, with the gold medal in Moral
Philosophy. After studying law in the chambers of Mr. Jus-
tice Quain and Vice-Chancellor Sir Charles Hall, he went to
France before the coup d’état in 1851. His letters to the
Inquirer at this time created an exasperated interest, due
to an original and cynical point of view opposed to that gen-
erally held by the public. In 1858 he married the daughter of
Mr. James Wilson, then editor of the Economist, which
proved the beginning of nineteen years of a happy married
life. The death of Mr. Wilson, two years later, placed Walter
Bagehot in the editorial chair of the Economist, where he
continued to his death. His uncle, Mr. Vincent Stuckey, once
connected with the Treasury, and also private secretary to Mr.
Huskisson, early stimulated the ability of his nephew for prac-
tical finance; but, of course, the greatest influence of this kind
came from his position as editor of the most important financial
journal of the world. In this latter work he was brought into
close intimacy with the ruling politicians of the day, and with
the great commercial interests of Great Britain.

WALTER BAGEHOT was born at Langport, Somer-

In Walter Bagehot was found the unusual combination of
logical accuracy with practical common-sense which so pre-
eminently characterized Adam Smith, and which made the
former almost the equal in power and economic insight of the fa-
mous Scotchman. The evolutionary studies of Darwin and Wal-
lace, moreover, led him to co-ordinate the results of science not
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quirer, reprinted in the first volume of “ Literary Studies”;
“ Parliamentary Reform,” reprinted from the National Review,
1858; “ History of the Unreformed Parliament,” from the
National Review; “ Estimates of Some Englishmen and Scotch-
men,” 1858, reprinted from Prospective and the National Re-
view—Ilong out of print; articles in London Economist, 1860~
1877; “ The English Constitution,” 1867 ; “ International Coin-
age,” 1869; ““ Physics and Politics,” 1872; “ Lombard Street, a
Description of the Money Market,” 1873; “ Postulates of Po-
litical Economy,” and other articles from the Fortnightly Re-
view, 1876—see “ Economic Studies ”; “ On the Depreciation
of Silver,” 1877; and the three following, all edited by R. H.
Hutton: “ Literary Studies,” two volumes, 1879 ; “ Economic
Studies,” 1880; “ Biographical Studies,” 1881.
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Athens.  Fle has not shown us the need of 2 fixed life when
all eles was unfixed life.

It wemsld be schoniboyish to explain at length how well the
twer great republics, the two winning republics of the ancient
wenld, embexly these conclusions. Rome and Sparta were
Adrilling aristocracies, and succeeded because they were such.
Athens was indeed of another and higher order; at least to us
instricted moderns who know her and have been taught by
her. Pt to the  Philistines ” of those days Athens was of a
krwer order.,  She was beaten; she lost the great visible game
which is all that short-sighted contemporaries know. She was
the great * free failure ” of the ancient world. She began, she
annonnced, the good things that were to come; but she was
tor weak to display and enjoy them; she was trodden down
by those of coarser make and better trained frame.

How much these principles are confirmed by Jewish history
is obvious, There was doubtless much else in Jewish history
—whole clements with which I am not here concerned. But
a0 much is plain. The Jews were in the beginning the most
unatable of nations ; they were submitted to their law, and they
came out the most stable of nations. Their polity was indeed
defective in unity, After they asked for a King the spiritual
and the accular powers (as we should speak) were never at
peace, and never agreed.  And the ten tribes who lapsed from
their law melted away into the neighboring nations. Jeroboam
has been ealled the * first liberal; ™ and, religion apart, there
{n a meaning in the phrase.  He began to break up the binding
polity which wax what men wanted in that age, though eager
and inventive minds always dislike it. But the Jews who
adhiered to their law became the Jews of the day, a nation of
a i xet if ever there was one.

It ix vonnected with this fixity that jurists tell us that the
title " contract s hardly to be discovered in the oldest law-.
In modern davs, in civilized days, men’s choice determines
nearh all thev dv. Rut in early times that choice determined
watvelh amthing.  The guiding rule was the law of swases
Fivnn by nas barn to a place in the community: iz shgs
A e Bl to stan @ in that place he foend certain duties whisk
e Rad to el and which weee all ke needed to think -3 The
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£o= f @ o 3 Ther Sramet oy wia was old, or began
VIE W N T MAETT Imnes gnd e cobktvaned countries

T TerT AT K B TTSAOmSsine omv ior Ins own actions,
N a7 DT hehews I Inmi X hehecmyr. Thoe the misconduct
X Xhes Iy temr foit or thexr Gok © ©s 5 an individual
TWOT SOmSeITeTT O Chowte enl Sessemyr 1o the chooser. But
IT £ETY ADTS Th BT X Nz memier X the wrihe 15 conceived to
mise &l T Tixe mrwnes 1 affenf s pecchar god, to ex-
e 7 The =9iw 30 remabyss o hepeer. There is no “ limit-
e Txhi T o e noimcn nooaoms X thae tume.  The early
rhe or oo = 3 tehnoes peneshm, an winch a rash mem-
her br 2 523327 st may Yo wer rome If the state is
comrerred o mmaor hectenes wicked A permitted
deviznan o thr Trnsmoyee?l crZmeaces becomes  simply
0L It Sy S8 The hpominess o the greatest number
It i 2lidwirg oo m3aiml dor 3 oxment’s pleasure or a
stuprd whim 1o Zemmg N a0l Tmerevable calamity upon
2l No ome will ever ooIreszod evem Athenian history who

this ez o the 208 wordld thocsgh Athens was, in com-
parison with others 3 3oacst 3nd soeptcal place, ready for
new views, and free o ol prefndicess When the street

ened and furious: they thongh: that they should all be ruined
because some one had muiflared a god's image, and so offended
him. Almost every detail of Life in the classical times—the
times when real history opens—was invested with a religious
sanction : a sacred ritual regulated human action; whether it
was called *“ law ™ or not. much of it was older than the word
“law;” it was part of an ancient usage conceived as emanating
from a superhuman authority, and not to be transgressed with-
out risk of punishment by more than mortal power. There


















CHAPTER IV
NATION-MAKING

LL theories as to the primitive man must be verv umcer-
tain. Gramting the doctrine of evaoiution w be oue. man
must be held to have a common ancestor with the rest af

the Primates. But then we do not kmow whar their commaon
ancestor was like. If ever we are to have a distincr conception at
him, it can only be after long vears of future researches and the
Eborious accumulation of materials, scarcely the begimming ot
which now exists. Bat science has already done something for
ng. [t cannot yet tell us cur first ancestor. but it can tell us much
of an ancestor very high up in the lne of descent. We carmat get
the least idez (even apon the full assumpdon of the theory aof
evolution) of the first man; but we can get a2 very wlerable idea
of the Paulo-pre-historic man. if I may so say—of man as he ex-
isted some shart time (as we now reckon sharmess). some ten
thousand years, before histcry Began. Izvesdgzarors whcse
acuteness and diligence can harilv be surpassed—Sir join Lob-
bock arnd Mr. Tylor are the chiels amcrng “hem—have coilected
80 much and expiained so much that they zave left a Girly wivid
result.

Thatresultis.orseemstometobe. ¥ I mavsumitcpin my
own wnrds, that the modemn pre-histcric men—those of shom
we have collected so many remains, and to whom are due the
anciert, strange customs of nistorical naticns (the fossil customs,
we might call them, for very often they are stuck by themselves
in real civilization, and have no maore part in it than the fossils in
the surrnunding strata)—pre-historic men in this sense were
“ savages without the fixed habits of savages: ™ that is, that. like
savages, they had strong passions and weak reason: that, ke
savages, they preferred short spasms of greedyv pleasure to mild
and erqiiable enjoyment; that, like savages. they could not post-
pone the present to the future; that, like savages, their ingrained
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126 BAGEHOT

originality among mankind, and so great are its fruits, that this
one benefit of free government probably outweighs what are
in many cases its accessory evils. Of itself it justifies, or goes
far to justify, our saying with Montesquieu, “ Whatever be the
cost of this glorious liberty, we must be content to pay it to
heaven.”





















CHAPTER VI

VERIFIABLE PROGRESS POLITICALLY., CON-
SIDERED

HE original publication of these essays was interrupted
by serious illness and by long consequent ill-health, and
now that I am putting them together I wish to add an-

other which shall shortly explain the main thread of the argu-
ment which they contain. In doing so there is a risk of tedious
repetition, but on a subject both obscure and important any de-
fect is better than an appearance of vagueness.

In a former essay I attempted to show that slighter causes
than is commonly thought may change a nation from the station-
ary to the progressive state of civilization, and from the station-
ary to the degrading. Commonly the effect of the agent is
looked on in the wrong way. It is considered as operating on
every individual in the nation, and it is assumed, or half as-
sumed, that it is only the effect which the agent directly produces
on everyone that need be considered. But besides this diffused
effect of the first impact of the cause, there is a second effect, al-
ways considerable, and commonly more potent—a new model in
character is created for the nation; those characters which re-
semble it are encouraged and multiplied; those contrasted with
it are persecuted and made fewer. In a generation or two, the
look of the nation béecomes quite different; the characteristic
men who stand out are different, the men imitated are different;
the result of the imitation is different. A lazy nation may be
changed into an industrious, a rich into a poor, a religious into
a profane, as if by magic, if any single cause, though slight, or
any combination of causes, however subtle, is strong enough to
change the favorite and detested types of character.

This principle will, I think, help us in trying to solve the
question why so few nations have progressed, though to us prog-

ress seems so natural—what is the cause or set of causes which
b L od

































138 BAGEHOT

there were no “ Bradshaw ” and no one knew the time at which
trains started, a man who caught the express would not be a
wiser or a more business-like man than he who missed it, and yet
be would arrive whole hours sooner at the capital both are go-
ing to. And unless I misread the matter, such was often the case
with early knowledge. At any rate, before a complete theory of
“ verifiable progress ” could be made, it would have to be settled
whether this is so or not, and the conditions of the development
of physical science would have to be fully stated; obviously you
cannot explain the development of human comfort unless you
know the way in which men learn and discover comfortable
things. Then again, for a complete discussion, whether of prog-
ress or degradation, a whole course of analysis is necessary as to
the effect of natural agencies on man, and of change in those
agencies. But upon these I cannot touch; the only way to
solve these great problems is to take them separately. I only
profess to explain what seem to me the political pre-requisites of
progress, and especially of early progress. I do this the rather
because the subject is insufficiently examined, so that even if
my views are found to be faulty, the discussion upon them may
bring out others which are truer and better.
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